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for that purpose'?


MR. FREDER1CKS • Jus t a moment, your Honor.


THE COURT. All right.


(Discussion. )


All parties


1540
JUNE 11, 1912. 2 P.M.


A. DIE K ELM A N,


AFTERNOON SESSION


K U R T


Defendant in court wi th counsel.


THE COURT. The witness will take the stand.


are present, proceed.


'P. J. COO N E Y,


reoalled by the proseoution and testified as follows:


BY MR. FREDERICKS. Q ~. Cooney, 1 asked youthis morning


in regard to a conversation that you had wi th Mr. Darrow


on the stand for further direct examination:


MR. FREDERICKS. 1 have just been going over the reporterts


record of a ques tion and answer of Mr. Cooney 1s this morn


ing your Honor.


THE COURT. On what page?


MR. FREDERICKS. On page 1488, and it is just possible


ther e may be a li ttle ambiguity as to who Mr. Cooney was


referring to, in lines 17 and 18 and if there is, while


Mr. Cooney is here, we would like to clear it up.


THE COURT. You want to withdraw this witness at this time
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1 i i on the evening of Saturday the 25th of November in which-
I


2 just before you went to Franklin, understand? A Yes.


3 \/Q And you made an answer, ttHe explained to me, as 1 think


4 1 stated yesterday, these men were hostile."


5;" mean by ~he"1
I


Who did you


6 MR. ROGERS. That is very Je ading and suggestive. He is


j


i,
;j
i
1


••1
r••. ~


•
I '
: I... ,


lam


The Court understands


The Court please, he had related before--


MR. FREDERICKS. That is the way it appears here.


willing to ask him to go over the en tire conversation again. ,/


/
being lead to it.


now stating that in relating the conversation With lu. Darrow


you said this.


MR. FORD.


MR. ROGERS. Suppose Cooney says whom he meant wi thout


THE COtRT. Objection overruled.


the situation.


7


8


9


10


11


12


13


14


15


16A I meant Mr. Darrow •


17 MR. FREDERICKS. That is all.


18


19 CROSS-EXAMINATION.


20 BY MR. ROGERS. Q You mean to say, Mr. Cooney-


21 MR. FORD. Just pardonus a moment •


22 MR. FREDERICKS. ThatlBovers the point, Mr. Rogers, you may


23 cross-examine.


MR • ROGERS. Q Mr. Cooney, read that and see if you thor


oughly'understand the situation: "He explained
• !


... ?'


I think 1 stated yesterday, that these men were hostile, tt
26


25


24
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1


2


referring to the list given you by Franklin, doesn't it?


A When 1 talked to Mr. Dlrrow there wasn't any list in my


3 hands or in his hands. That lis twas afterwar ds obtained


4 from Franklin, what he said--


5 Q Who said? A What Mr. Darrow said was that there were


sOme men who were hostile and to go over to Franklin and6


7 get the list. That is, 'in subs tance he said that.


8 Q You think, do you, that you meant Mr. Darrow in that state


9 ment or did you mean Mr. Franklin when you testified in that?


10 1 / A Mr. Darrow did not go into details with me as to who these


11 men were and how to approach them and so forth, as Mr.
, .


12 Franklin would. What he said there were some prospective


"Q Now, what was the conversation you had Wvious day:
26


13 'jurymen that were hostile.


14 THE COURT. You haven't answered Mr. Rogers's question yet.


15 Read the question.


16 (Last question read by the reporter.)


17" A 1 mean Mr. Darrow inthat statement.
)


18 MR. ROGERS. Q Now, when you in that statement--you said


19 "As 1 think 1 stated yest 1:erday, " don I t you think you


20 referred to Mr. Franklin by that, by what youstated concern


21 ing Franklin the day before? A What 1 said, both Mr.


22 Franklin and Mr. Darrow made similar statements, but Mr.


23 L.' . Franklin went more in to detail about it.


24 Q Now, isn't xthis What you said about Mr. Darrow on yester


25 day, page 1474, mind you, this is the tea timony of the pr -
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testimony, 1 don't care to ask him any more questions.


Darrow at that time inthe Higgins Building, Saturay even-


iijg or afternoon~ A He told me to report to Mr. Franklin


A Yes


A. D 1 EKE L MAN,KURT


Q How long did you remain at the hotel? A Why, 1 guess


1 was at the hotel a little while, and then 1 went out and


visi ted some of my friends.


Q Well, did you meet George Home--withdraw that'and start


again--state. whether or not Mr. Hammerstrom stopped at the


s arne hotel wi th you •


MR • APPEL. We object to that as immaterial J hearsay J in


A That was i:g. one of the offices of Mr. Darrow's suite.


Q Now, when you left the office where did you go? A 1


left the office; 1 went back to the hotel.


Q And how long did you remain--do you remember what time


you got back to the hotel inthe'day time? A Why, about


a o'clock or so.


that there was some work on the jury to be done."


he did saytthat and told me what the work was.


Q 1 will get you the other thing--it is very long inthe


recalled for further direct exaination:


MR. FREDERICKS. You were at the adjournment talking about


the last time when you saw Hammerstrom in Chic8.go and the


question of a statement was referred to in your tes timony •


Where was that conversation had with Mr. Hamrrerstro'm?
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1 competent, irrelevant and immaterial for any purpose what


2 so ever, no foundation laid.


3 THE, COURT. 'Objection overruled.


4 MR • APPEL. Exception.


5 A Not to my knowledge he did not.


6 Q Do you know who had the next room to you at the hotel?


7 MR. APPEL. We idbject to that upon the same grounds stated


8 in_our former objection.


9 THE COURT. Objection overruled.


10 MR. APPEL. Except.


11 A No, 1 do not. 1 forgot to mention in my conversation


12 this morning, that the office part of it, 1 just recall--


13 THE COUR T. Speak a Ii ttl e louder.


14 A Shall 1--


15 MR. APPEL· We object to that as irrelevant, incompetent an


16 immaterial, hearsay, no foundation\aid, not binding upon the,


17 defendant, voluntary onthe part of the Witness and not call


18 forth by any ques tion propounded to him.


19 THE COURT. Objection overruled.


20 MR. APPEL· Exception •


A Mr. Hammerstrom stated to me when we were at the office,


he said, ftNow, the state may try to get you back from here,


they have no right to get you," and he said, "If you want,


we will put a body guard around you and we wi 11 give you as


5
many men as you want and will take all the rooms around


,


there so that if anything starts, why, we will know abou
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1 it," and he said, "You don't have to go back unless you


2 want to of your own accord." 1 told him 1 didn't want any


3 bodyguard ther e and 1 was satisfied to stay up ther e alone.


4 Q Do you know whether or not they put anybody aro~~d you


5 up there at the hotel?


6 MR. APPEL. Wai t a momentT-I object to that on the ground i


7is incompetent, irrelevant and immaterial, hearsay; not


8 binding upon the defendant, not relevant to any issue or


9 matter concerned in this case.


10 MR • FREDERICKS. Withdraw the ques tion •


11 Q Now, you say that afternoon youwent out to some friends


12 of your s7 A Yes, sir.


13 Q State whether. or not you know George Home, the police


14 detective here of Los Angeles City? A yes, sir.


15 Q State whether or not you saw him at Chicago at'that


16 time or at any time. A No, sir, 1 didn't; 1 saw him in


17 Jansas City.


18 Q In Kansas City? A Yes, sir.


19 Q Oh, yes. When?


20 MR. APPEL. Wait a more nt--we object to that as immaterial


21 for any purposes whatsoever, that is hearsay, not binding


22 upon the defendant, incompetent.


23 THE COURT. 1 suppose it is preliminary?


24 14R • FREDERIC KS . Yes.


25 THE COURT. Obj eotio'n overruled.


26 MR.. APPEL. We except.
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1 A Shall 1 answer?


2 THE COURT. yes.


3 A What was the question?


4 (Ques tion read. )


5 A 1 think it was about the 23rd of September.


6 Q And when did you leave Chicago for Los Angeles, coming


7 back? A 1 think it was the 22nd of September •


8 Q Why did you leave Chicago at that time to come back to


9 Los Angeles?


10 MR. APPEL. We object t<? that as incompetent, irrelevant and


11 immaterial to any purposes whatsoever, hearsay, not binding


12 upon the defendan t; calling for a conclusion and opinion


13 of the witness, for his own motives, which are not evidence


14 in this case against this defendant, he might have been


15 afraid of yellow fever or the small pox or anything like


16 that, that would not throw any light upon it.


17 THE COURT. Objection overruled.


18 ~R. FORD· We are not seeking to show the motives of this


19 wi tness.


\


a game to get me out of the way.


MR • ROGERS. Now, if yOT% Honor please, can there be any


rule of law on the face of the earth that can admi t


20 THE COURT. Objection overruled.


21 MR. APPEL· We take an exception.


A 1 met Guy Bi.ttinger and Mr. Randolph Burns, and they


me 1 would be needed, as 1 was told before,and this was just


_ • _ .___ ." +.hiA man1
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~ml MR FORD: We are ~erfectly willing to let that be stricken


2 out.


3 MIt APPEL: We" do not take any sti~ulation, we ob ject to the


4 statement, your Honor.


5 THE COURT; Assign it as error.


6 1m APPEL: As hearsay, and your Honor allowed the witness to


7 testify to anything that might have induced him to come back


8 to 10s Angeles, whether it was words from Burns or from


9 Bittinger, or from anyone else, it would not have made any


10 difference. This statement has been brought here before this


11 jury, we objected to it and the objection was overruled, and


12 we are entitled to the benefit of whatever error there is


13 in the record here. They knew very well what they wanted


I say, it is not fair t26 that statement be striaken out."


14 to bring out, they knew very well ; they ought to have known,


15 that this statement would have been incom~etent, because


16 someone may have told this wi tness--


171m FORD: We have asked that this ans~r be stricken out on


18 the ground it is not res~onsive. I do not see any necessity


19 for argument,


20 MR .A?PEL: After they get it in before the jury they stand


21 up here, your Honor, after this jury i$ given the benefit


22 of his statements, --


23 !vIR FORD: We· object to that --


241m APPEL: They come up here, your Ronor, with the avowed


25 intention of be~ng fair, and they say "We stipulate that
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Just a moment. I ~~nt to get that question and


I wish to state, the only thing we are seeking


2 !viR FORD: This witness is not a lawyer.


3 Ilm APPEL: We ass ign that as misconduct on their part.


4 MR FORD: This witness is not a lawyer and the answer is


5 not responsive to the question, it is hearsay and we ask


9 matter.


6 that the jury be admonished not to consider statements of


7 the witness, and at the same time that they be admonished


8 not to consider statement. of counsel ·commenting upon that


17 THE COURT:


18 li:R nOG:ms:


19 I --
20 THE OOURT:


10 to show on the part of the witness is to sho',"; that he came


11 back --


12 THE COURT: Let him tell why he came back, if it is proper


13 for him to tell it.


141m FORD: That is all we are seeking to show.


15 MR FREDEPICKS: The answer is stricken out and there is


16 nothing before the Court.


The answer has not been stricken out.


There is something before the Court now.


21 answer again. (Question and answer read)


22 MR r.OGERS:


23 Jm FOnD;:


24 out.


25 THE COU~T:


26 1m ~OG:3:r.S :


Now, if your Honor please, --


We are willing to submit that that be stricken


Nr Rogers has a right to be heard.


After asking that quest!. on and knowing
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1 answer was going to be, and getting the benefit of it,


2 then they como in and they deliberately 0 ffer incompetent


3 testimony, te~timony that any lawyer that has practiced a


4 week in a justice court knows is absolutely incompetent, for


5 it is reversible e'rror to leave it in, knowing, having


6 gotten it in and gotten the benefit of it, now, they osten


7 tatiously ask to have it stricken out. Now, there is a


8 statement made by Guy Bittinger and one of Burns' men, and


9 Randolph Burns, whom they deny having anything to do wi th


10 this case.


11 MR FORD: The Darrow .case, yes.


12 MR ROGERS: They admit their statements and conclusions as


13 to what has happened as to some reason why certain things


14 may have been done. If that is not absolutely detrimental,


15 and prejudicial to the highest degree to the defendant, I


16 never heard evidence in my life that was. Now, then,


17 having deliberately drawn it out and having the objection


18 overrule d, and having asked for the eVidence, and we must


19 assume they knew what they werc going to get, now, they


20 move that it be stricken out. There is only one thing


21 that can be done, possibly, to save that record at all,


and how in the Viorld can 1':r Darrovi be 110und by the sta teme


authori ties,


to be


such an answer


Attorney's mis-


instruct the jury that it is not


as eVidence,and the TIistrict
them


be 9.-iSrCgardedbYR n asking fo r


it doesn't seem nccessary to citeas that


22 and that is to
by


\·v 23 regard.ed~ them' ..


24 conduct is to


25


, ..\i,'..... 26,







1 of Randolph Burns on the street~j of. Kansas City?
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eVidently thought as we thought, that the question was pro


per, we thought it was proper.


THE COURT. The answer will be stricken out as not respon


sive to the question and the jury is admonished and directe


to pay no attention to the answer no more than if it had


It is improper evidence to be


We asked our question and the Court


introduc~d,not responsive to the question and is to be


wholly disregarded.


MR. FORD. There is another--


MR. ROGERS. My! exception has been entered to the situation


as it is developed, in particular that the district


attorney sought the answer, to get it into the minds of the


jury, from Which it cannot be removed by any process of


str iking out.


MR. FORD. We object to having. the counsel state what our


motives were. We dBny those were our motives and don't


believe counsel has a right to say we expected that answer,


for we did not, and didn't anticipate that answer at all, an


our object was one entirely different, as your Honor can


plainly see.


THE COURT. 1 think counsel for the defense has an unques-


tioned right to assign error at such time and places as he


may see fi t.


UR.FREDER1CKS. 1 don,t think there is any doubt about


that.


not been presented here.


MR. FREDERICKS.s 1
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1 THE COURT. May be a little more emphatic than the situa-


2 tioncalled for.


3 JAR , FORD· 1 am simply makirg the point that they had no rig t
of fact


4 to state as a matterAsomething that is not a matter of fact.


5 We have no objection to their ass igning it as error.


6 THE COtJRT, Merely their conclusion as a mental analysis,


7 tbat is all. Pr oceed with the examination of this witness •


8 llR • FREDERICKS. Now, 1 wi thdr aw the ques tion and come up to


9 the 1m tter inanother way.


10 Q What day of the month did you say it was you left Chicago


11 to come back to Los Angeles? A 1 think it was the 22nd of


12 Sep;tember ,


13 Q And what day was it th at you had this conversation over


14 in Mr. Darrowts office that you have related With Mr. Hammer


15 strom? A Onthe 21s t of September ..


16 Q Did you--you said you didn t t see 1~r. Harrmerstrom again.


17 Did you see MI, Bibby again after this conversation over in


18 Darrow's office before you left Chicago? A 1 saw} no one


19 after that.


20 Q Well, did you see Mr. Nockles again? A 1 saw Mr. Nockles


2
that night when 1 came in the Hotel. He was sitting inthe. 1


22 lobby •
Q 1 mean did you have any talk with him? A No, just


26. Angeles?
A Left 8F.M. on the 22nd, 1 think it was, of


ordinary conversation.


Q What time did you leave Chicago coming back to Los


23


24


25
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September ..


Q What time did you leave your hotel that d~~ the day
n


3 that you left 'Chicago? A 1 left about 1 or 2 0 t clock •


4 1 was going up to Milwaukee that afternoon, 1 think it


5 was aboutt 2 0 t clock.


6 Q And went Where? A 1 was gOing up to Milwaukee ..


7 Q Did you go to Milwaukee? A No, 1 did not.


8 Q Who did you leave the hotel ip company With, if anybody?


9 A Nobody ..


10 Q Who did you go to the depo t in corr.pany wi th, if anybody?


11 MR .. APPEL· We object to that as immaterial, hearsay, irrel


12 vant and incompetent.


13 THE COUR T• ~verr uled ..


14


15


16


MR • APPEL. Exception ..


A At the time 1 left?


MR • FREDERI CKS. Yes 0
A Wi th Mr. Bittinger and Mr.


I
Barry, '


17 and several of the Burns men up there.


18 Q Did anyone accompany you from Chicago down as far as


19 Kansae City where you met George Borne?


20 MR. APPEL. The same objection, incompetent, irrelevant and


21 immaterial, hearsay, and calling for acts and declarations


221 of parties not connected with the defendant or shown to have


23 been connected wi th the defendant, not binding upon the


24 defendant, not relevant or material to prove any issue or


25 I elerr.ent of the offense wharged in the indictment ..


26 TEE COURT. Obj ection overruled.







26 MR. FREDERICKS- 1 will withdraw the question and stop,
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MR • APPEL. Exception.


A Mr. Guy Bi ttinger •


MR. FREDERICKS. How far did he accompany you? A Kansas


Oi ty •


MR. ROGERS. The same objection.


THE COURT· overruled.


MR ROGERS. Exception.


NR • FRE:DERICY.B. Q Who, if anybody, accompanied you from


Kansas City back to Los Angeles?


JAR. APPEL· The same obj ection as before upon each and all


of the grounds stated in our previous objections to this


line of testimony.


THE COUR T. Averruled.


:MIt. APPEL. Exception.


A Mr. Geor ge Home.


MR. FREDERICKS. Q State whether or not you came straight


through" to Los Angeles? A Yes, sir, 1 came straight throu h


from Kansas Ci ty to Los Angeles.


Q Yes, that is what 1 asked you, 1 think--what 1 intended


to. When you got to Los An-geles where did you and Mr. Home


go?


MR • APPEL _ Wait a moment--we object to that as incompetent


irrelevant andimmaterial, hearsay and not material to any


issue in the case, not binding upon t~e defendant. How


can--







1


2


3


your Honor. Oross-examine.


OROSS-EXAMINATION.


4 I MR. ROGERS. Mr Diekelman, is that the way you pronounce


5 it? A yes, sir.


6 Q So you were over in Albuquerque in the state of New


7 Mexico, weren't you'? A yes, sir.


8 Q You were outside of the state of California and out'side


9 the jur isdiction of the Oal ifornia cour ts, weren't you'?


10 MR .nFORD. Just a moment-=to that question we object upon the


THE com T. Objection overruled •


of your ticket from Ohicago back to Los Angeles any time


ground it calls for a conclusion of the wi tness whether or


not he was outside of the jurisdiction of the Oal ifornia


No, sir.A


Q You never have been SUbpoenaed in the Mc-


Oalls for his knowledge, merely.


Namara case whatsoever?


A Yes, sir.


I
I


I
I
I
I
I


I
I


I
Q Now, when Mr. Banmerstrom spoke to you about g~v~ng you I


$100 and your going on to Ohicago, he told you then, didntt!
I


!


he, that you could have that $100 and that would be the pri¢eI


MR. ROGERS.


cour ts •


MR • ROGERS.


21


20


22


1°..)


17


18


16


15


11


12


13


14


23 y01Jl:wanted to come '1 A Yes, sir •


25


2('
..j







not positively identify this man as Brice, that they miGht


Q He told you that he thought from the fact that you did


Chicago an(l come back to Los Angeles the money was right


And that any time you r.anted to leave the job
J
:f


1
1
'I


I
I
I
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:in ,


A Yes sir.


A Yes Sir.


Q


in your pocket in the $100 to come with?


want to use you as a Witness, did he?


5-3 1


2


3


4


5


6


7 Q That the defense might want to use you as a witness;


8 told you that over'in Albuquerque, didn't he? A Yes sir.
I9 I Q Now, you were over there in Albuquerque; do you know


10 whetl1er or not there was some Burns men over there with you?


A Yes sir.


no sir.A


sir.


But as a matter of fact you SUbsequently learned that


Dow, when you were in the hands of the Burns men over


No, not at the time 1 didn't.


Didn't know it at the time?


Well, you k~ow he ~~nted to get you out of the hands of


Yes


come from Chicago to Los Angeles, didn't he?


Q


11


12 i Q
I


13 1 Q
14 lover in Albuquerque you Vlere in the hands of the Burns men?


I


151 A
i


16 1 Q


17 I in Albuquerque~ New Nexico, out of this state, rur Ea~~er
gave


strom came and got you to go to· Chic ago anyyou money to18


19


20
21 the Burns men, get you somewhere where you v:ou~ld not be


22 in the hands of Burns and his men?


23 MR FORD: Obj ected to upon the ground it calls for a con-


24 !
25 I


I
26 i


I


clusion of the witness, and argumentative. That is a matte


we will argue to the jury, what the motives


v;ere.
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5 THE COURT: Read the question.


6 (Last question read by the reporter)


7 MR FORD: We object upon the ground it is argumentative,


8 calls for a conclusion of the witness and is not cross-


1 THE COURT:


2 overruled.


3 I.m FORD:


4 I shows --


A question as to whet he knew about them;


Just read the question, your Honor. I think it


j


J
.,


I


9 examination. I wish to call this to your Ronor's attention,


10 that the mere use of tl:e wore. lTknow" does not prc~ent it


11 from being matter of conclusion. Your Honor knows that no


l2 man can look into your mind and see what motive animated


13 you when you are doing a specific act. Th:is" witness cannot


will nraw the concludion.


look into another man's mind and say that he knows what


that man's motives or objects are, whatever he thinks about


the sUbject, whatever he thinks he knows, is merely a con-


clusion on his part; clearly whatever answer would be given


elusions about that very matter, and it will be the business


of this jury to draw its conclusions and we will argue that


matter to thd j~ry. Surely, this witness cannot testify as


to his conclusion; all he can testify is as to wr3t was


actually said, what ~~s actually done, and then the jury


14
i


15 I
I


16 I
17


18


19 I


20 I
21 I
22


23


24


to this would be clearly a conclusion. We have our con-


TIm
25 I
26 , A


I


COURT: Overrule d..


Did. I answer "yes" to that question?







1- xm ROGERS: I will put the question in this form:
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"You were 1


2


3


4


5


6


over inAlbuSDler:9.~~.~iP.!_h~ hands of the Burns men when Mr ~
- . 'I
Hammerstrom Q~Jn~....a.nd....&a..:t-¥o.u....to"••g.o..-:t.o.-e.M,Gag.~,-~tha 1


he ","ould get y,:':..~~~~~n!~~_.?;':'Jl~~ ~!.~J~. -J
yOu money and told you ;you could,cOTIle.".to~~"",Ange1:e8~,-whan-,,_~_ f
__------.-~,.,.__"....n.'''.... '''-.-~l',."''':;i''.",~''''''''i'iif....;/>,.,,'.'t_·~,~ ••_,.'-~·.,""·;.,_'L__ .


7 A.1;l.ge:L6&-whe-n-·theY",wante<1.,y ou·"~to,.""",,''''<-~<·''''''''''


8 1m FREDE21CKS: Objected to upon the ground assuming a fact


9 not in evidence, that he was in the hands of the Burns men.


10 THE COURT:' Overru1-ed.


11 I A .1 didn't ge~~,~~~~~~~p_~.


12' (Last qu esti on read by the reporter)


13 ~s. -
~",--~,~,,~


141m ROGERS: Now, Mr Diekelman, even before you left Albu-


15 querque with Hammerstrom, you notified the District Attorney


16 by telegraph that you were going on to Chicago, didn't you?
I


17 A :No sir.


18 Q You notified them that Hammerstrom was there, or Higgins


19 was there? A I notified them someone was there.


20 Q


21 Q


A TIo sir, I did not notifyever left Albuquerque?


strom was talking to you and trying to get you out of Al


buquerque and away from the Burns men, you notified the


District Attorney and you showed that very telegram .that you


got from the District Attorney to Han merstrom, before


22


23
I


24 I
2- ID,
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1 District Attorney after I had seen Mr Hammerstrom.


2 Q Didn't yous~ow the message that you 80t from the


3 District Attorney to Mr Hammerstrom? A Yes sir.


That is what I asked you.


4'Q


5 Q


Where? A In Albuquerqu~.


A You asked me if I


6 notified the District Attorney after I had seen Mr Ham~er


7 strom.


8 Q lTo, I don't think I have quite made myself:' clear.


9 I will try to see if "e understand each other. What I am


10 getting at, first, you telegraphed the District Attorney
there


11 someone wa~representingthe defense, did you?


I don't recall I did,A


12 \ A Before I saw I.h- Hammerstrom?


13 IQ Yes, before you saw rur Rsmmerstrom. A Yes sir.


14 Q And the district attorney sent you an answer back,


15 I didn't he?' A ' Yes sir.


i16 ! Q You told Mr Hammerstrom you had telegraphed the


17 1 District Attorney, didn't you?


20 District Attorney, didn't you?


Well, you showed him the telegram you got from the


And didn't .that telegram from the District Attorney,


18 no.


19 Q


21 Q


22 Q


In Albuquerque, though?


A Several days later.


A Yes.


23


24 I


2- Ivi


26


1


Fredericks, to you there in Albuquerque, didn't that say


that was an answer to your message to the Dis~rict Attorney?


1ffi FORD: ro the message of a couple of days before?


DR ROGERS: Yes sir.







A Yes, sir ..


..


Hammers tro .


A That is several days after he had seen


to conceal him or not~


ObjectionLustained.
I


At any rate youwent pUblicly wi th V.r:


me -


Q That is it.


THE COURT


MR • ROGERS.


MR. FORD. Just a moment--we object upon the ground that it s


calling for a conclusion of the witness as to whether he


take you down into the office of Ex Mayor Dunn of Chicago?


Chicago?


ME. FORD.· Just a moment--the reform Mayor of Chicago--l


haven't a r igh t to say anything that is not in evidence •


It is simply that he went publicly, and that the office of


Q When you were in Chic ago, when you went back to Chicago


and were up at Mr. narrow's office, didn't Mr. Han-rrerstrom


Q Well, he was not trying to conceal you in Chicago, was


he-r


at his request to the office of Ex-Mayor Dunn of Cbicago


and there talked With Mr. Dunn himself, the reform Mayor of


was trying
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A No, sir, that was no answer to my telegr am. 1 didn't


show Mr. Hazmnerstrom the answer 1 got from my telegram. 1


r eceived· that answer a couple of hours la ter.


Q What 1 am getting at, you told M~ Harr~erstrom that you


got a wire from the district attorney and he told you not


to go on to Chicago and Hammerstrom told you that was a pure


bluff? A Yes.


6a 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


. 25


26
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1 the Ex-Mayor any place is a public place, as a matter of


2 fact it was not public.


3 MR. IlOGERS. If your Honor please, that is the most


4 scandalous conduct, telling this wi tness it was not public


5 saying to him as a matter of faCftha twas· not public. If
it


6 that is not putting/inthe mouth of the witness 1 never


7 heard it in a court room before. 1 asked him, didn't you


8 go pUblicly to the office of Ex-Mayor tunn of Chioago, in a


9


10


11


12


13


14


15


16


17


public place. 1 have a right to ask him if he didn't go


there and counsel has no right to tell him it is not a


public place ..


MR. FORD. 1 am addressing myself to the question. ~he


mere fact that a man walks with another man up to the offic


of a third man doesn't by any means make it a public per


formance; whether or not itis a public performance.is a-- ~
pure rratter of conclusiorL.-'·~~~ha.~l should have stated, in


~;,..." . __.. ,--~._".~~-~~


my opinion, that is not pu~lic, but it doesn't make a


•


18 particle of difference, it is merely a matter of opinion


19 whether it is public or not, a conclusion upon which we


20 will ar gue to the jury.


21 MR. APPEL· That is a matter for the witness.


22 THE COURT. "ve~ruled.


23 MR. ROGERS; Q You understand? A Answer the ques tion 1


24 I Q yes, pleas e. A Yes, sir; 1 did •


251 Q You didn't go in any covered hack or any carr iage wi th


26 the blinds puJled down to Mr. Dunn's office, did you?







A No, sir.
'!5Tz


Q You just walked in a public way, didn't you, to Mr. I
1


2


3 Dunn t s office, saw Mr. Dunn and came out after you had seen


4 Mayor Dunn of Ch i cago?


5 MR • FORD. 1 object upon the ground it calls f or a conclu-


6 sion whether it was public or not •


7 THE COURT. Objection overruled.


8 MR. FORD. Just like to argue it jus t a moment •


9 THE COURT. You argued that onthe last objection.


10 MR. FORD· 1 want to present a new argument.


11 A What was that question?


12 (Last question read by the reporter.)


13 A Yes, sir •


14 MR. ROGERS. Q Now, during- _do you know who those Burns


15 men were over in Albuquerque that were over there at the


16 time Hammerstrom came and got you and took you to Chicago?


17 AYes, sir.


18 Q Who were they 1 A Sir?


19 Q Who Were they? A Sir"? (Question read.) V.r. Bert


26 "Well," he says, "1 cannot--" He wanted me to


Damon.


Q Mr. Bert Damon. Well, did Mr. Hammerstrom know or did Mr.


pammerstrom ta~k with you while you were over in Albu


ququerque about the Burns men teing there in Albuquerque?


A Why, he told me at the time that there was some Burns


1 s ai d, "no."men there and asked me if 1 had seen them.


22


23


24


25


! 20 I
21 '







1 absolute word that 1
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1had not spoke to him or Been them or


2 that they had seen me. 1 told him, "No, to my knowledge."


3 Hes ays,"1 don,t know what they are here for, except to see


4 I you or to watch you." So a day or so later Mr. Hammerstrom


5 s aid he found out they-) were not up there after me, they


6 were up there working on 60me smuggling case.


7 Q Did he tell you the name of the Burna man that was there?


8 A No, sir, he did not.


9 Q At the time that you were talking to Mr. Han:merstrom did


10 you tell Mr. Damon, the Burns man, what Mr. Hammers trom said,
•


11 in a wCl\Y? A Yes, sir, 1 did, partially_


12 I Q Well, now, at the very time Mr. Hammerstrom was talking


man and telling him everything Mr. Hammerstrom said?


you about going to Chioago you were talking to the Burns


misconduct on the part of cour~el, a system of suggesting


=•J•I


I


I


unprofesBiona~
I
I


to


I
ground the preceding ques~


and this question assumes
l


He i8 suggesting again to the Witness-


We take exception to this constant


We object to that onthe


THE COURT. Objection overruled.


MR _ APPEL.


MR _ FORD.


tion itself says he did partially,


so nething--


MR _ APPEL·


13


14


15 I


16\
I


17 I
18


1


19


20


21


22 to the Witness and ~rguing to him.


23


24 I


251
I


26 !
I


I







7-P 1 :MR lfORD: There is no objection before the Court and I take


2 an exception to counsel's argument.


3 MR APPEL: I take an exception in that manner--


4 THE COURT: You have a right to assign it as error.


5 MR APPEL: We may get the record in some way and somewhere


6 to read it.


7 Q By Mr Rogers: How, Mr Diekelman, to just refresh your


n


12 Ivill FORD: What page are you showing the witness?


8 recollection a little bit about the matter, isn't it true


9 that you took the District Attorney's wife, that is, the


10 District Attorney's telegram up to Hammerstrom and showed


11 it t-o him?


a bluff, and. to scare you not to go with us, that doesn't


stop you from going with us; they knoVJ better than that,


13


14


15


Q By Mr Rogers: 1528, "And he said 'Well, that is just


•
~


•••f
~


•
J
•Ii
•
~


I


~
I


16 they ar.e just bluffing· you so that you v:on' t go with us."?


17 A


18 Q


Yes sir.


Well, then, MrHanmerstrom did knoVi while he Vias right


19 there in Albuquerque you had. telegra~hed to the nistrict


20 Attorney of Los Ange~es and. got a message 'back, didn't he?


21 Because you showed him the message?


22 1m FORD: Has that last question been answered?


23 Q By llr Rogers: Isn't that so? A I guess he did from


24 the presumption of that telegram.


25 1~ FOTID: ~e move'that the answer be stricken out on the


26 ground it is not responsive to the question.







1 MR FREDERICKS:
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The answer wes, "1 guess he did,from the


2 ~resumption of that telegram."


3 TIm COURT: Strike out the answer.


4 1I!R ?OG~S: Exception.


!;


If,


5 Q That is true, isn't it, that is w}mt I relate --


6 THE' COWT: Let him answer the question. Have it reread and


15 knew.


I.,
:i
II
II
",,I
I


.1
:1


:1
:j
II


I
I


The \vi tness novl' says heObjection overruled.


I think I can answer that.


THE COU?T:17


16 A


14


13 prior to that time. Certmnly we will get in deep water


if this witness tries to say what he th:ink~ another witness


7 let him anSwer it.


8 (Question read)


9 rm FREDERICKS: We will further object to that on this


10 ground: it cells for a conclusion of the witness as to


11 ",:hat someone else knew. Uow, the only way tr...at that can be


12 shovm would be by any talk that he had with Hammerstrom


18 can answer the que st ion.


l.ffi POTID: ':le object to that -- well, withdravi that.
26


Attorney, and so I took this vdre up there and showed it to


Didn't you say this morning 1171hy, I didn't·j
I


A Yes sir.


Nov.-, what \":as in that wire?·


By Llr Rogers:


I don't think he did knov: I had 'i"dred Nr Fredericks,


Q


sec him again until I received a wire from the District


Q.


A


because I hadn't told him so.
19


20


21


22


23


24


25







1~ Mr Rogers: \'That "as in your telegre.I:l to the !


56


1
2 District Attorney you showed Hammers-trom before jTOU ever


I


I,


3 left Albuquerque' to go to Chicago? A I stated that this


4


5


6


rc:orning; the wire Vias they were trying to bunco me and


Hammerstrom v.-ould be arrested on his' arrival here,


Q And Mr Hammerstrom, when you showed him that wire,


7 said it v.'as a pure bluff, he \"0.8 no t doing anything Yirong,


8 he had a right to take you to Chicago away from the Burns


9 men that had you in charge, didn't he?


10 l,ffi FR~DERICKS: That is objected to assuming a fact not in


11 evidence. Thj s iii tne ss has said at that time he didn 'flt


12 know there were any Burns men there, and. further, this man
Burns


13 told him afterv'iards thes.£/men were there on some other


14 rnatteY, a smuggling case, though the IlSSlU';ptjon is the


15 Burns men had this man in charge it is 'l10t based upon


16 evidenc3.


17 THE COl)?(~: Ob jection overruled.


18 lIR Aff"SL: Vie object and we take an exce11tion to the


19 Distrtct Attorney saying that Hammerstrom told this man the


20


21


22


Burns men were there on some other mission as not testified


by the eVidence, as being just the other way.


.l:.ffi FnED~ICK3: That is what he said.


23 TH~ COURT': Objecti'oll overruled. Ansv;er the question.


A ITIlat is the question.


(Question read)


24


25


26 A :No sir, he didn't mention anything about any :Burns me
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1 He said it was: a pure bluff and they were just IT trying to


2 keep you frem going with me."


3 Q Well t then t Nr Hammerstrom did talk to you about the


4 vdre from the Distric t Attorney that he would be arres ted


5 when he arrived in Los Angeles and that was before you had


G ever gone to Chicago with him, wasn't it? A Yes sir.


7 Q So, after he knew tllat tho District Attorney was fully


8 informed of what he was going to do and trying to do, he


Q ITell t you told Damon sufficiently to mate them under-


stand what Hammerstrom had said to you and what he was there


9 ~ent on and did it?


Now, you told Mr Damon
I.


risht along what was going


Was there any concealment about it,


A Partially.


We object upon the ground it is argumentative.
:J
'I'
III.Objection sustained.COURT:THE


on, didn't you?


10 \vas there?


11 I:1R FFEDEHICKS:


12


13


14


15


16


17 for, didn't you?


18 1'8. FO'S.D: We object to that as calling for a conel usion of


19 the witness, whether it ~~s sufficiently or not t and on the


20 further ground it is not cross-examination, and that it is


21 argumentative. The vice of that question is this,


22 your Honor: as far as it's not being cross-examihation,


23
9-p


24


the r.itness is allowed to testify to cer.tain facts; now, if


t heJT wish to shov; any statements made by this vd tness4


25


26







8p 1 THE COURT • 1 think your objectionis good on


1568 I
the ground it·


~' I


I


2 calls for a conclusion.


3 MR. ROGERS. On cross-examination one has a right to ask


4 for conclusions, on cross-examination one has a right to as


5 what was in this man's mind, what he thought. This evi-


6 dence was introduced for one purpose, to show that ~. Darro ,


7 through Hammerstrom and Bibby was endeagoring to secrete th


8 witness, to take the witness away from the trial. We are


9 showing by the answers .of this witness that they had this


10


111
12


13


i4


15
1


16 I


17


18


119


20


21


witness themselves outside of the jurisdiction of this cour


in custody of private detecei~es who had been repudiated


by them •.


THE COURT. ~' Rogers, just a minute. 1 don't think you


differ a great deal with the court on the propriety of the


question.. If you want to ask the wi tness whether or net he


stated the substance of the conversation, but the question


in the form propounded, 1 think it is calling for the con


clusion of the witness.


MR. FREDERICKS. If it will be of any advantage to counsel,


we Wish to state that we have not repudiated anybody, ~uch


less the members of Mr. Burns's detective force.


..
~
/I••
..
2
J
•
!
1


22 MR. APPEL· Let us have the record here. He said in open


23 court that Burns had nothing to with this case.


24 MR. FREDERICKS. He has nothing to do with the case, and he


. 25 has not had.


2G I MR. FORD. And that is, he has noth ing to do wi th the pro-


I







\-
J 569 1+'


1 secution of this case--the fact that Mr. Burns was acting--


2 THE COURT. There is nothing before the court.


3 MR. FORD --with the district attorney's office-


4 I THE COURT. There is nothing before the court--
we


5 MR. FORD. --but they make statements that/certainly ought


6 to reply to.


7 THE COURT· 1 will attend to that. Gentlemen of the jury,


8 these statements that are made by counsel will be utterly


9 disregarded by you. They have no place in the record. The


10 question is for the witness to answer. Mr. Reporter, will


Now, Mr. Rogers(Quee tion read.)


amended that question, better reframe it.


you read the question?


13 MR. ROGERS. 1 wi 11 reframe it.


14 BY 1m • ROGERS. Q You told Mr. Damon the subs tance of the mat


15 I ter of what Hammeretrom was talking to you about? Aves,


16 sir.


17 Q Now, so far as the money that was given to you, you got


18 your fare to Chicago, didn't you? A Yes, sir.


19 Q You got $100 to pay your fare to come from Chicago to LOB


20 Angeles, didn't you? A Yes, sir.


21 Q And you got $30 a week for your living expenses for one


22 week? A Yes, sir.


23 Q And you were living at a publiC hotel, in a public place,


24 ren't you? A Yes,- sir.


25 Q Hotel Morrison. Where is that, inChicago? A


26 Ilfadison.


I


11


12







1 Q Rn a prominent corner, isn't it?


2 A yes, sir.


3 Q It is a prominent hotel, isn't it'? A Yes,sir.


4 I Q One of the mos t prominen t corners in Chicago, was it not


5 A Well, 1 dontt know just the most prominent--


6 Q Well, thousands of people passing all the time, Clark


7 and 'Madison, ar en t t they'? A Yes. Well, 1 stopped at the


8 place and worked there.


sir, 1 do not; 1 think 1 have heard it,at the First Nation 1 :
. ~~, ~


Bank Building, or some building--l don ttl though.


9


10


11


12 I


13


14


15


16


Q How far is that from the furns agency? A 1 don.t know.


Q' Do you know where the Burns agency is in Chicag01 A No,


Q Now, when they spoke to you about going to Chicago, M~


Diekelman, they spoke to you about getting a position there,


di~n't they, and they mentioned a position like a place in


Rector's, didn't they? A Yes, sir, 1 told them 1 would


,.


•
J
I
•


I
1


17 get my own position if 1 wanted one'.


18 Q pardon me. What 1 am getting at is, they spoke to you


19 about getting several positions? A Yes, sir.


20


21


22


23


Q Rector's is a famous restaurant in Chicago, a big place,
I


where thousands of people come and go, isn't that so'? i
I


MR. FORD. We ob.ject to that as irrelevant ani immaterial, 90t


crosB-examination, argumentative.


Go ahead.of Rector's, you can always conceal a Witness.


24 THE com T. Objection overruled.


To conceal a witness in nector's, right on the main
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1 A What is that?


2 Q Isn't Rector's one of the big places of Chicago where


3 thousands of'people congregate every week and every day?


4 I A Yes, sir •


5 I Q They spoke to you about some other restaurants, you migh


6 get a job in, ian' t that true? A Yes, sir •


71 Q They said that the Federation of Labor had some interest


8 in some of those res taurants there, did they not?'


9 I A Yert,sir


10 Q, And that they would get you a place in one of those if


11 you wanted it.


12 A They said they wanted me to manage one of them, yes, sir


13 Q You were not told to hide yourself out, were you?


14 m. FORD' We obj ect to that--


15 THE COURT. Objection overruled.


16 A No.


17 BY MR • RO GERS • Q Harrmer strom didn t t come to Chic ago with


18 you, did he? A No, sir.


19 Q Bibby went to Chicago With you? A Yes, sir.


20 Q Now, when you went up to narrow's office after you got


21 to Chicago, you went alone, didn't you? A Yes, sir.


22 Q How long had you been in Chicago when you went up to Mr.


23 narrow's office? A 1 guess about an hour or so, just time


24 to get a shave and had a lunch.


25


261
I
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e'l"i ~ arr'" r:-.lJlIl't I'4- OllIe'
You had already made that affidavi.t for the Distric'''ti


2 Attorney, had you not? A Yes sir.


3 Q


4 Q


You told-Mr Hammerstrom that, didn't you? A I did.
had


Before you left Albuquerque yo~/made an affidavit which


5 the District Attorney had in his possession? A Yes sir.


6 Q Now, when Mr Hammerstrom was in Chicago with you you


7 went up alone to lJr Darrow's office, he wanted to get a


8 statement out of you, did he not? A Yes sir.


A Yes sir.


I don't think the question has been answered


A Yes sir.


That is true?·


You told Hammerstrom that it ~~s not positive, didn't


you had identified 313 Brice as McNamara or not, and didn't


you say "not pesitively"? A Yes sir.


Q And then i.asn't some statement made about a :musta'chC?


A Yes sir.


THE COURT:


Q Nov::, lilr Hammerstrom asked you in Chicago as to whether


and he says "We admit it looks like the man, but where is


the real man?"


Q Didn't you say --


you? A No, I told him it certainly looked like the man,


Q


Q


yet. Read the question.


(Question read)


A Yes.


Namara?


9 /Q/- Now, in that affidavit to the District Attorney,


isn't it true you didn't positively identify Brice and Mc-10


11


;. ,. 12


13


14


15


16


17


18


19


20


21


22-


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I


Q And then wasn't some statement made about a mustache?


A Yes sir.


Q And you said that when you saw him at one time, either


at the jailor Hotel Baltimore, the man had a mustache, didn't


you? A At the jail.


Q At the jail? A. Yes.


Q And Hammerstrom laughingly said to you, did he not,


they would have him grow a mustache and see if you could


recognize the mustache? A Yes sir.


Q And he had one the last time you saw him? A Yes sir.


Q Now, aside from the fare to Chicago which Mr Rammerstro


gave you, $44.15, and the $100 deposited to insure your


return to Los Angeles and the $30 for that week's expenses,


did Hammerstrom give you another cent? A No' sir.


Q Did Damon ever give you any money? A No sir.


Q Did the Burns men? A No sir.


Q Or the District Attorney's office? A Not until I got


through ~ith the case.


Q Now, when you came back to Los Angeles from Chicago,


you used the $100, did you not, in part, that was given to


you for that purpose by llr Hammerstrom? A Yes sir.


Q At Albuquerque Mr Hammerstrom told you before you went


East that the defendant wanted you to testify for the


defense, didn't he? A Yes.


~ ROGERS: That is all.







1 REDIRECT ~~INATION 15« 4


2 BY MIt FRSDERICKS:


3 Q Now, you say you. used the $100 given' you by Nr Hammer-


4 strom. Did you use that to buy your return, to pay for your


5 expenses and buy your return trip to come back to Los Angele ?


6 .A llo sir, I did not.


7 Q Who furnished you your ticket to come ba~k to Los Angele ?;


8 1m APPEL: Wait a minute


10 I THE COURT :r~ Answer the question.
i11.A The reservation was made, our reservations were made on


12 the train.


13 TnR API'EL: That is not the questi.on, your Honor.


14 THE COURT: That is not an answer to the question. Read the


15 question.


9 A Shall I answer?
~
I!


(1


I•
J
•I•
1


I


know.


THE C01~T: What is the answer?


1~ ~ED~ICKS: I will' ask· anothnr one; he says he doesn'


Why, Mr Bittineer got the reservation.


By ~r Fredericks: So, you clidn't use the $100 you


I don't 1{now.


A


Q


THE COURT: LetTs see if he does or not. Read the question.


}m APPEL: Let's see if he doesn't know.


A


THE CO~T: The Court has ordered the question to be read.


(Question reacl)
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19
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1 from Hammerstrom to come back to Los Angeles; No sir, I did


2 not.


3 Q When did you first learn that Damon, who you met in


A In Nr Darrow's office in4 Albuquerque, was a Burns man?


5 Chicago.


6 Q Mr Darrow's office in Chicago? A Yes sir.


7- Q You didn't know that at· all v;hile you were in Albuquerque


9 lim l'OG3RS: What is that question?


10 \(Question and answer read)


11 iQ By Mr Fredericks: Did the Burns men, or anybody else,


8 and he wqs in Albuquerque?


12 take you to Albuquerque?


A No sir, I did not.


A IJo sir.


II


"I'it
;


,I


13 1IR Ap"PEL: We ob ject to that as incOml)etent, irrelevant and
.'14 immaterial, leading and suggestive, not redirect.


15 THE COunT: Objection overruled.


16 I:8 FREDERICKS: He has already answered it. I suppose the


17 answer. may stand?


18 THE COu~T: Yes sir, the objection is overruled.


191m APPEL: Exception.
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deem it as a matter of right that your Honor admonish


asked you on cross-examination, M~ Hammerstrong said he wan ed


tive, not a question at all, and merely an argument. 1 tak


151~
state of CaliforniaQ When you left theMR. FREDERICKS.


Mt.FREDERICKS. Withdraw the question.


THE COURT· ~estion wi thdrawn •


MR • APPEL' We ask your Honor to admonish counsel,


ground it is leading; it is telling the witness you this


and you that.


gOing to Arizona state whetr-er or not the case against


Darrow--or the case against McNamara had been set for trial


so you could be subpoenaed, if you know?


MR. Bogers. Objeoted to as calling for a conclusion or opi - L


ion, incompetent and not the best evidence.


THE COURT. Objection sustained.


:MR. FREDERICKS.Q Now, counsel jus t said on cross-examinatio


an exception to its being asked in that form.


F«'HE COURT· Obj ection sus tained.


MR. FREDERICKS. Q You wer e a wi tness to the signature of


J. B. Br ice in the hotel regis ter· her e in the Hotel Ba1 timo .e


were you not?


MR • APPEL. Your Honor that is te1ling--we object upon the


, you to testify for the defendan t but he took you off to


Chicago, the case against McNamara was on trial here in


~os Angeles, wasn't it?


1m • ROGERS. We obj ec t to that whole thing as ar gumen ta-


lOs 1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 I
I


•
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1 counsel not to put the answers in the mouth


1577l
of th e wi tnes s •


not refuse to admonish counsel ~ainst asking leading ques


tions. ·He does· say at this time as he has done so frequent
does


before, but i t/i·- not do sO for the question just asked.


MR. FREDERICKS. Now, Mr. Diekelman, state whether or not


you saw J. B. Brice sign his name to the register at


Hotel Baltimore? A Yes, sir.


21


22


23


24 I


251
26 I


I


2 We ask that request because we think we are entitled to it.


3 I t is the obly way to avoid Obj~ction and repetion of


4 leading questions aniwe ask it for that purpose.


5 THE COURT. It is quite true that counsel for the people sh 1


6 not ask leading questions, and they have frequently done


7 so and Withdrawn the question, but those are ~atters that


8 will creep out in the trial from time to time, and I see no


9 justification for the court admonishing counsel from dOing


10 th!ngs that human nature will drift into more or less.


11 MR • FREDERICKS. 1 think the ques tion was leading, but it


12 was inadver tan tly done.


13 THE COUR T. I do not regard it as being ground for admoni-


14 tion.


15 1 :MR. APPEL· Then we except to the refusal of the court to


16 admonish couneel not to lead thewi tn.ess or to suggest to


17 the witness the answers, because of the repetition of the


18 suggestions right along from the beginning of this tr ial to


19 he present time •


20 THE COURT· Let me neke the record straight. The court doe
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1 MR. ROGERS. Wait a moment--


2 THE COURT. Strike out the answer for the purpose of the


3 obj ec tion •


4 MR. ROGERS. It is not redirect--objected to on that ground,


5 incompetent, irrelevant and immaterial.


6 MR. FREDERICKS. If it is not redirect 1 will ask permis-


7 sion of the court to ask the question on direct. It is


8 brought to my attention out of the multi tude of things that


9 Witnesses testified about, and there are many Witnesses, an


10 its lipped my memory.


11 THE COURT· All ritght, ask it on direct.


12 MR. FREDERICKS. Now, read the question. (~ast question and


13 answer read by the reporter.)


14 THE COURT. The answer ordered stricken out will be


15 being a question asked on direct examination.


16 MIt • FREDERICKS. And state whether or not you were ever


17 requested by the district attorney to identify


18 prior to the time that you went to Albuquerque or· to the


19 Needles?


20 MR • APPEL' Now, we again ask the court to admonish the dis


21 trict attorney not to lead the witness and we take an excep


22 tion to the conduc t of the dis tr ic t attorney in leading the


23 wi tness, whether it is through forgetfulness or not, the


24 harm is just the same, and we object 1:0 the question on the


25 ground it is inconJpetent, irrelevan t and hearsay and


26 binding upon the defendant, not showing that the
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1 knew anything about the conversation between the witness an


2 the district attorney, and what information he had given th


3 district attorney, there is absolutely no basis for the


4 question, whatever he may have said to the district attorne


5 is absolutely incompetent in so far as the defendant is con


light of what informatim he had himself.


6


7


cerned. The defendant's acts can only be construed in the


If a man should


8 ask another gentleman here to go out hunting just about the


9 time he has been subpoenaed as a Witness in a case, why, in


10 order to make it responsible for that or to show whether or


11 not he Wilfully asked him to do that, to show his intention
I


12 his bad motives, anything like that, he ought to be first


13' applised of the fact that he knew the par ty was a wi tnees.


14 Now, all of this evidence is introduced here Without there


15 having been shown a single instanc e where Mr. Darrow knew


16 anything about this Wi tness having informed the dis tr ic t


17 attorney anything of that kind. . Now, isn't it most purely


18 unadul terated hearsay evidence?


19 MR. FORD. If the court please.


20 THE COURT· Wait a minute. 1 don't know whetherMr. Appel ha


21 finished or not.


22 MR. APPEL. It is the most harmful kind of evidence. We


leading.


23 object upon the ground it is leading, suggestive,incom-


24 peten t, irr elevant, hearsay and no found a tion laid for it.


25 THE COURT. Objection sustained ontl:e ground that it is


26







1 ·MR • FREDER 1CKS , On the ground that it is leading?


2 THE COURT. Onthe ground that it is leading, only •.
3 MR, Ford. The point that we wanted to address the court


4 on, we have sometimes the right to ask leading questions,


5 and there is no law against it.
A


6 THE COURT. 1 know you have sometimes, but 1 don't think


7 you have here.


8 MR • FREDERICKS.Q State whe ther or not you ever made any


9 statement to the district attorney concerning the hotel


10 register and the signature of J. B. Brice thereon.


11 MIt. APPEL' Thesarre objection as last.


12 THE COURT. ",verruled.


13 MR • APPEL, We except. I


14 A Yes, sir.


15 MR • Breder icks, Q What statement did you make?


16 MR. ROGl!iRS. Objected to as hearsay. Now, if your Honor


17 please·, how can the defendant be bound by the statement of


18 this witness to the district attorney of which there is no


19 showing that the defendant ever heard that such a thing hap


20 pened, much less that he knew the contents of the conversa-


21 tion ° 1 t is third degree hearsay •


22 MR • FREDERICKS 0
0


Well, may it please--


23 MR. ROGERS' Just in that suggestion let me suggest to your


24 Honor, it doesn't make any difference what the Witness


25 testified to, he has said that he could not positively


26 identify thatnan.
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THE COURT. I have yOll' point. 1 will hear Mr. Fredericks.


2 MR • FREDER leKS. Showing this offense, we wish to be


3 understood as showing an attempt to improperly influence


4 the testimony of one who w as about to be called as a wi tneS6.


5 Now, the court will note from the evidence already intro-


6 due ed, that this case was set for trial at a time after this


7 witness says he left the state, and the court will know that


8 we could not have subpoenaed him after he left the state,


9 therefore, we must rely on that situation which makes it a


10 penal offense to do these acts I have referred to, that one


11 who is about to be c aIled as a witness or who may be called


12 as a wi tness and in order to lay the foundation for that we


13 mus t show that a case was pending; that has been shown.


14 We must show that an issue was joined; that has been shown


15 by the indictment and the plea of not gUil ty. We must' show


16 that this witness had facts in hie possession which would


17 make him a material witness; that fact we have shomby his


18 tee timony and we must show that was con.municated to the


19 side intending to use him as a wi tness, and that is the


20 purpose of this question.


21 MR. ROGERS. Your Honor please, counsel has ei ther wittingly


22 or unWittingly ~isstated the law. He has tried to say that


23 it is a penal offense committed in this Ir.atter in getting


24 a witness or a person known to be about to be summoned as a


25 witness to leave the etate--


26 MR. FREDERICKS. No, 1 did not.
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per jury


And take 'him to Chicago and get him out of theMR. ROGERS.


handa of the Burns agency, the biggest suborners of


on earth.


MR. ROGERS. 1 stand ready to submit a case 1 tried, with


Burns men all around me and one of them with a gun on me


the
MR. ROGERS. This witness was not ~j. s tate, he was in


another jur isdiction •


MR. FREDERICKS· No, 1 didn't say that, Mr. Rogers.


MR. ford. Prevent the witness from attending the trial.


MR • ROGERS. Prevent the wi tness from attending the trial.


How in the world did he prevent the witness from attending


the trial when he gave him money to come to the trial?


That is what he says right here on this stand.


MR • FREDERICKS. And take him to Chicago?


Burns agency, that they are suborners of perjury--


THE COURT. 1 was about to call Mr. Rogers's attention to


that.


MR. FREDERICKS. We think a remark of that kind about the


MR. FORD. We askthe court to instruct the jury to disregard


that remark.


three days while 1 was cross-examining. 1 have employed
\


22 Burns men but I ·always pick them.


23 THE COURT. Irrespective of the truth or falsity of the stat 


24 ment or your ability to support it, it is not a proper ques-


25 tion.


26 MR. ROGERS. Your Honor has been very considerate to me an
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1 apolotize for transgressing what 1 consider to be the


2 dignity of the court. My point is this: Mr. Fr eder io ks


3 has no right to sugges t that,i t was a penal offense any


4 more than to have that witness stay in Chicago, With Mayor


5 Dunn knOWing that he was there in a public place, at Mr.


6 Darrow 1 s office at a public place, at the Morrison Hotel.


7 It was no more offense to have him there ready to come tha


witness.


THE COURT· The question is whether or not this man can


answer the question as to what he stated to the district·


it was to have him in Albuquerque, watched by the Burns


Detective Agency.


MR • FREDERI CKS • It is not shown Mr. Dunn knew he was a


8


9


10


11


12


13


14 attorney in regard to that si tuation. 1 listened to the


f


i
I


I
I


I
I


15 argurcent of the distric·t attorney and it seems to me ~very-


16 thing that he has contended,for he has been permitted to


17 show, but as to what statement was .made privately to the


18 district attorney 1 fail yet to gather from the district


19 attorney any reasonwhy that statement should be introduced


20 in evidence. If he wishes to be heardonthat matter 1


21 will hear him.


22


23


24


25


26







12-Sd 1m FORD: For the same reason that this witness ~as allowed


2 to tell on his direct examination that he had discussed the


3 identification of J E McNamara with the District Attorney.


4 The object of that was not to show acts binding upon the


5 defendant insofar as --


6 THE COURT: He has discussed a certain hearing with the


7 District Attorney and what was said he didn't say on his


8 direc~ examination, what he said about the identification.


9 This is calling for the conversation between this witness


10 and the District Attorney, presumablU in the -privacy of his


11 I office.


12 IviR FORD: Let us understand the record. Perhaps your Honor


13 is correct, even from our point of view. The record now


25 the commi ssion of any 0 ffense b;'l anyone concerning the pro


26 of this witness against the lav;s of the State of califoTni


14 shows that he had witnessed the signature of J E Erice in


15 that book and could identify the book. Now, we want to


16 show.simply that was called to the attention of the Dis-


17 trict Attorney anfr that this man would be needed as a witnes


18 upon that point, and if that is clearly before the Court,


19 there would be no object in it; but I didn't think it was


20 clearly before the Court.


21 TI~ CCU~T: Have the testimony read.


22 I,'!? AIrEL: Ho\,;, 'your Honor, we will take exception to the


23 rer:mrk of the Di stri ct Attorne~T, that the evi dence intro-


24 duced by the witness in any way, shape or manner to establis
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1 and against any other law. and we except to the mis-


2 statement of the law by the District Attorney in that regard.


3 THE COunT: No~. read the last fe~ questions and answers.


4 (Testimony read as indicated)


5 TEE COlBT: Objection sustained.


6 tlR FPED~TIICKS: ~hat is the rending matter.


7 THE COURT: I think this is a good time to take a little


8 recess.


9 (Jury admonished recess for ten minutes)


Petto


11 (After recess. Jury returned t? .court-room. )


12 TITE CO~~T: Gentlemen. I am afraid through an oversight of


13 the Court. that last quest ion and ansv;er was not taken in


14 the presence of any reporter. TIe tter recall the \)i tne BS and


15 ask the question overagain.


16 T.:TI l!'OTID: I think it is in the record on d.irect examination,


17 at any rate.


18 TIrE 00 URT: Yes.


19 r.8 ?O~D: If they want it on recross, there is no objection


20 to its being repeated.


21 :ffi ROG~S: It is not your Honor's oversight, it .is my own;


22 I should no t have ~one on.


23 1J:HE COURT: Then it is all of us.


24


25


26
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1 K U R T A DIE K E L 11 A Nt recalled


2 to the stand:


3 Q. J3y 1:r Rogers: Wlien Iilr Hammerstrom came to Albuquerque


and first talked to you, did.n't he say to ~70U" I lmderstand


from ;your fol\:s ;you intencl goins on to Chicago very soon!!?


And then didn t t you repl;y to him, you thought probaljly yOLl


7 "rouln. go ver-;l shortl;YT? A Yes sir.


8 1m TIO G~nS : That is all.


9 ~2 FORD: ~hat is all.


10


11


12 J 0 H n F F R E E MAD, a witness


13 called in behalf of the PeoDle, iJeing first dUly sv,orn,


14 testified as follo~s:


15 DIRECT EZMlIKATIOII


16 J3Y LiR FORD:


Do you r.old any official position? A Constable


21 tovmship.


A Tv;ent~l-fi va


A Artesia.


A John F Freeman.iThat is J~our name?


Vmere do you live?


How long haye you lived there?19 Q


20! --Q


17 r Q


22 Q How long have you been constaiJle? A A little over a


23 year at thiz time.


25 a person who apf;cars, in Exhibit 5, to have been dra~TI as


26 juror in Department 9 of the Superior Co urt 0 f th:iS' Count


11r Freeman, I attract your attenbon to the name of24, Q







Well, five or six years, maybe longer; maybe ten. I can l


llo~ long has he lived there, to your IDlo"ledge?


1 ,. on the 25th of .Jnly, ]:Ir R. E. DOlle(:


'J 587 I'
.'f


"J_,j''''''t,;)''~.


Do you kno~ him? !!
:1


.....,'-*,,:.:.. ,~;.;~


.il. Artesia.


Yes sir.


~her~ does he live?


2 A


3" Q


4 w<..


5 A


6 say.


7 Q. Were you acquainted \1t;i th Hr Dolley about that date, the


8 25th of November, 1911? A Yes sir.


9 Q That, for your information I ~ill state, "as 9aturday.


10 Thero is no objection to my stating facts appearing from the


11 almanac: Did you at that time, or any subsequent date,


12 f talk with anybody about Mr Dolley of his connection as a


13 juror \\'i th the Mcnamara case?


14 1,.1R APPEL: We object to that as hearsay, incOl7lIletont,


15 irrelevant and in:material; no foundation laiel for it;


16 collateral to any issue in thiscase.


17 rIm ::!'ORD: Horely preliminary.


18 THE COL~T: Objection overruled, and the witness is directed


19 to answer the qrzestion II yes" or II no".


20 1.8 APP:;L: ;1e excep t.


211 'A Yes sir.


22 Q When ViaS it yo~ held that conversation and in what


23 manner did you have a conversation?


24 r.ill .API EL: Same ob j ection.


25 TEZ COU1'.T: Overruled.


26 11m. Arl'EL: Exception.
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1 A


2 Q


,
I conldn t be positive of the date.


Do you remember w~~t day of the week it was?


),
i-'."".


•••• >' '.


',.~ '·".'x ',",co, ,~


It was Sunday morning.


Sunday morning. ':lell, hov; ViaS that conversat:i.on held'


rUE APPEL: We object to that as incompetent, irrelevant and


immaterial for any purposes, no connection has been sho~


this ~arty over the telephone.


between the defendant ancl the said conversation;' it is


with the person that you talked to, waS it personally in


3 A


4 /'Q


6 your presence, or was it o'ver the telephone? A It W.<:tS


,
over the telephone.7'


8 Q By the way, how near to I/rr Dolley do you live?


9 A .About a quarter --
10 Q Quarter 0: what? A Quarter of a mile.


n Q That is a country district dovm there? A Yes sir.


12 " Q Just state what the conversation was you held with


5


13


13-P14


15


16
17 hearsay, not been identified in any way, shape or manner


18 wi th the conversation testified to here by another wi tness.


19 It will be. I do not care to lead the witness.


20 TEE COURT: Objection overruled.


211m APfEL: TIe excppt.


22 A 'i7hat waS the question?


Well, I was called over the 'phone by somebody, I


By lir ?ord: Just state what that conversation was.23 Q


24 /' A


25 know who, nor I don't know yet, never did know, wanted


26' tell !::r Dolley that he had. been drai'."Il on the jury, that I







2 that. and lIif he doesn't 'want to serve on that jury, tell


11 think, as well as -- he says, "Yes terdayIT, something like


3 \ him to go to the beach, for a day 0 r two lT
• He says he is


very
4 'a vervgood fri endIT of mine I says, "Vlho is this ll


• or


CROSS-~~~INATIOli


WAIT a moment.


A I think it ~as on Monday -


Wait a moment --


We object ~o that as incompetent, irrelevant and


5;,' somethins like that, and he hung up on me and didn't tell


6 me his name.


7 ' /Q By Mr Ford: Did yo u communicate the me ssae; e to Mr


8" Dolley?


12 immaterial, hearsay, no foundation laid.


13 TIIE COlJRT: Object ion overruled.


14 I'iLR ArTI~T . We except..... .J.. .u.J..,;.


15 MR FORD: Just answer lIyesIT or "no!! , , tha. t is all •.


16 i 'l!. Yes.


17


18


9 MR APPEL:


10 I THE COURT:
I


11 MR APP~L:


19 BY r-.ffi AFT'SL:


20 Q Mr Freeman, you have resided dov.n at liorwalk for a.


21 great many years? A Yes sir.


22 Q T\\"enty-five or thirty yoars, more or les, huh?


23 A Yes sir.


24 Q And you have held official positions there about conrts


25 and places? A Yes.


26 Q I think you were a Justice of tho Peace once?







159U I


1 A No, I was constable of the township for years, you know.


2 Q Oh, constable? A Yes sir.


3 Q Well, you have succeeded yourself several times?


4 A Yes sir.


5 Q Now, this man that called you up, what kind of a voice


6 did he have? A Why, I didn't pay any attention at all,


7 I didn't recognize the voice over the telephone.


8 Q I understand. Well, ~lOU know \yhether it ~":as a woman's


9 voice or not? A No, it was not a woman's.


10 Q It was a man's voice? .A. Yes sir.


11 Q Well, was it a very deep voice, one. of these deep basso


12 voices, or bow ~as it? A Well, not to the best of my


13 recollection, but I paid so little attention to it and had


14 forgotten the thing.


15 Q


16 1 /11.


~nat time in the morning was it when he called you up?


Well, I think it waS -- I should say somewflere along


17/ about 8 o'clock.


18 Q After breakfast, I suppose? A Yes sir, I think so,


19 as ~ell as I remember.


20 Q You were do\\.n at the store at the time? A Ho, no, I


21 /~'~as at home.


22 Q At your house? A Yes sir.


23 Q And what time did you see the juror Dolle;;'T? A I think


24 it was Iironday morning, as well as I remember.


25 '/Q Ob, yes. You saw him I.1onday morning? A Yes.


26; Q. And you told him that? A Yes sir.
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1 MR APPEL: That is all.


2 1m ~~EDERICKS: That is all.


3


4


5 R E DOL LEY, a witness called on


6 behalf of the People, being first duly sworn, testified as


7 follows:


8 DIRfCT E"lAMnrATION


9 BY VIR FonD:


10lQ What is your nthne? A R.E. Dolley, Roland Everett


State whether or not on or about the 26th day of


11 <Dolley.


12,Q Vihere do you live, Mr Dolley?


13 Q


A Artesia.


14 November, Sunday, 1911, you were summonsed as a juror in


15 the case of People vs J E McNamara· --


161m APPEL: TIe object to that as not being the best evidence.


17 Q \/i thdraw the question. State whether or not you arc,,,,,,,"!
,~


18 the R E Dolley who was subpoenaed on that day as a juror in .,. t
. 19 the case of People vs J 13 ~. "T '? A Yes sir, I am.l';lCl.Umara .


20' f[ Do you kno\v lilr Freeman, the constable at Artesia?


21 A Yes sir.


22 ~Q' Have you a telephone in your house. Mr Dolley?


23iA I have not.


24 . .Q Had :)Ton dnri ng the month of november, 19l1? A


25 Q Did Mr Freeman. on or ebout the time you were


26'jaS a juror,deliver any message to you concerning a


I
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1 conversation that he, Mr Freeman, had with some person


2 claiming to be a friend of yours?


31,m ArrEL: We ob ,ject to that on the ground it is incompe tent,


4 irrelevant and immaterial, hearsay, n& foundation laid.


5 THE COURT: Objection overruled.


A I did, on Monday mornin~
<::.",~.".


8 MR FO:1D: That calls for a fT yes H or a fTuo Tl answer.


9 asking you what the communication was, just valether or not


6 MR APPEL: Exception.


7 A Mr Freeman --


10 1YOU had such a communication?


11 after I had been sum~oned.


121m. :D'ORD: Cross-examine.


13 till APPEL: Ho questions.


14 THE COUrT: That is all.


15


16


17 w. A. SAC K E T T, a witness called


18 on behalf of the People, being .first duly s\yorn, testified


19 as follows:


20 DITI3CT EXAIiIIEATIOn


26 years.


<


A ;'lilliam.


A Ard:lesia.


A W.A. Sackett.


Illiere do you reside?


Who. tis :lour na.me?


Row long have you resided there? A


What is your fir st name, T,:r Sackett?


22 00.


23 Q'


24


25 Q
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1 Q Do you kno~ the constable -- I beg your pardon


2 I attract your attention to,~Sx}dbit 5, introduced. in this


3 case, NIr Sackett, in whic h the name of William A Sackett


4 was dra~n as a juror on November 25, 1911, as a juror in


5 the case of People vs J :B ~':cnamara, in JUdge Bordvmll' s


6 'Court, :)epartment 9 of this court. Are you the same William


7A Sackett? A. Yes sir.


8 1lR ArrEL: Wai t a minute, now,


14-P 9 L'TI FCT:D: The answer may be stricken ant penr'ing the object


10 ion.


11 11,m ATPEL: We object to that on the ground it is incompetent,


12 irrelevant, immaterial; calling for a conclusion or opinion


13 of the witness, he not having had mything to do with the


14 actual drawing of the jur;y, how can he determine :in his own


15 mind whether or not tLose who selected the jurpr, William


16 A Sackett, meant him or not', unless he is a mind reader.


Sm 17 Trr~ CO'U?T: I think that ob ject ion is well taken.


18 IB FO~D: As to the Vii tness' oy;n iclentity? I wi thd.raw the


19 question, the Court has stricken it out. Is there any other


20 Ililliam A Sackett living in "Artesia? .it Sir?


21' Was there any other ITilliam A Sackett Ijv5ng inArtesia


'::'liirty.Ais he?


name.


11ov; olel


I h~ve a son by that


ITilliam A. Sackett?


Diel ~Ton 8.prear as a juror in tTudge Bordwell's Court '-~rn25/ /Q


26' duri n3 tre p.lOnth of 1911':


22 on the 25th, 26th or 27th days of TIovember, 1911?


23\' A


24 Q
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1 I,m. AI'FSL: "Je 00 ject to that as incomJ:letent. irrelevant and


2 immaterial for any purJ:lose whatsoever, 'iYhether he anJ:leared


3 or not.


4 I 1::2 I!'O?.'D: 1-:erely preliminary, to shov; identi ty.


5 TR~ counT: Objection overruled.


6 EE lITPSL: Exception.


7 !IT? FO~"'): Answer the question.


91 (Last question read by the reporter)


10A-'j,r: ::"O?.D: TIur ing the month 0 f IJovember. 19l1?


8 A What \\-as the question?


A Yes oj):'


11 Do you know !vIr Brain. the Deputy Sheriff of t}~i3 County?


not.


lIo sir.A


Well. I don't know \yhether I do or


Do yOll know D. Lamar?


12
1 A


13 j_Q
14 T/Q. Did you Toccive from a.ny person any sumL10ns to como into'"


115611 :U~IU):~l' oirYl Judge BordViell' s Co nrt, Department 9. of the "''''''''~'''''


>J' v~ Court of t:i:lis County in lTovember. 19l1? .,.,,.,,,,, ...


17 L'IR AIrEL: Wait a moment. ';le object upon the ground that


18 the \i"i tness is the best ,evidence.


19 I.R ItO~'): Whether he recei veG. it or not?


'i


I
20 rill AITEL: Yes.


21 THE CO'L"'?T: Objection overYulecl.


?O'?-D: And yo Q di J. appear in aYlS\-;er to tha t sumr,lons?


-


22 !.lR .AIPEL: Excep.tion.


have you a telephone, or did you


Yon sir.


I clid.


.A.1)Otl t tne time


J .-..- 1\


23' .b.


24' ']',m


25i·1 A


261/Q
I
I


1 .







2/Q About the time you v.ere summoned. as a juror in Judo-ge


3 Bord~ell's Court, did you receive a telephone message from


4 I anybod.y in reference to the fact that you were about to be


1~/a telephone at that time in your home?


5' summonsed?


A Yes sir.
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6 "{{ai t a ffJOment. We object upon the ground it is


7 incompetent, irrelevant and, immaterial for any purpose


8 whatsoever; it is hears~u·


7 and ~ ....


It was on Sund.ayA


T\7el1, I viill say betweenA


, "'f:!' ji


~l
day did ;;TOU have that conversation over the-Jli\


, t
A On the 26th of rovember. li1


in the morning before I waS subpoenaed. in the


Overruled.


Objection overruled.


Exception.


was said by that person to yon over the


Answer the question.


lIo.


I did,


On ~,;"ha t


T:liE COl."R T :


day. I
closer than that M -'1/1


~~i
telePhon~


MIl .A'p'PEL: Wui t a moment. 7le ob ject to that upon the "'round ~ j


23 0 Jl~!
·it is incompetent, irrelevant and immaterial, hearsay and ?'


24 ,
25 I no foundation laid for the testimony.


261
I


THE COURT:9 1


10 }.8 APPEL:


13 evening.


14J~Q


15 Ttelephone?


,I> Q. Wha t day of tle .......eek \':D.S that?
16 I .
17'1 mornlng.


'Q About what time?
18


19
"1./12, some'7:here in the forepart of the


the hour
; 'Q You don't remember D:e::kke:x any


20 •


<A21"
Q


22


0-


1;'1R FO TI1) :
11


.12 ;fA
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I got a telephone message in the morning, I don't


You say YOll don't knoVl who this party "''B.s?5 Q


3 here as a juror, and if I didn't want to set on the case, fo


4t me to get up and get out of the way.


2 by who, but that I would be subpoenaed during the day to be


CROSS-EXMCINATION I
:MR APPEL: Isn't it a fact the man who 'phoned to you talket


to you about beets? A He didn't mention them, if he did


6 A I did not, no sir.


8/ that he was ~ friend of mine.


9 I ER Form: That is all.


.1


"·N'~.' .j


only I
~ ~ i~j


A No sir,Did he say anything about whom he was?7,/Q


10


11


12


13


14 Q Yeu had. beets, didn't you? A Not at that time of the


15 year.


16 Q Well. you raise beets? A 30metimes.


Q Well, you recognized his voice as a friend of yours?


did I didn't hear him.


A Generally speaking. I


A If heWell, didn't he ask you if you .had beets?


Can you hear pretty Vlell?


Q


Q


17


18


19


20


21 A


22 Q


No sir, I did not.


Well, he sa.id he VIas a friend of yours? A That is


23 all I knoVl.


You lived dov,n there in Artesia for about ::?::? years,


24 Q


25 A


26 I Q
,


You've got a good many frie~ds, haven't you?


I hope so.
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1


2


3


4'


haven't you? A Yes, for forty-three of them.


0. Forty-three years? A Yes sir.


Q He told you to get up and get out, diel he? A Yes sir.


0. V1ell, you didn't do it? A Ho sir, I didn't.


5 UP.. AxT';:;:1: Well, that is all.


6


l5Snv


8


---0---


c. E. WHIT E, a witness


9 called on behalf of the rrosecution, being first duly sworn,


10 testified as follows:


11 DIRSCT EXlDHIJATIOIJ


12 I 1m FREDERICKS: State your name to the jury. A C.E. White.


13 Q. Where do you live? A 2814 North Workman street, this


14 city.


In the city, oh, about tw~nty-five years.


How long have you lived there,in the city, say?15 Q


16 1 A


17 Q. Do you know Bert Franklin? A I do. I have kno~TI him


18 nine or ten years.


19 I Q Do you know tir Lockwood? A I do. I have known


20 I him about the same length of time.


21 Q Were you ever associated ~ith those t~o men in any way


22 in business, or labor, or roork? A Not in business, but


23 I v:as associated v:ith them when I waS in charge of the


24 county jail.


25 I Q And what waS their capacity at that time? A IJr


2G! Franklin \\'as the,outside criminal depu t~T. Mr Locbvood v:


I
I
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1 a guard under me for four years.


2 Q Do you remember last fall ~hen the case of the People


3 vs McNamara and others ~as on trial? A Yos sir.


4 I Q State whether or not you ever had a conversation with


5 Bert Franklin about that time in regard to the r':cIJamara


6 case? A I dmd so have, yes sir.


7 Q Do you remember when you had the first conversation v;itl


8 him in regard to this case? A I believe it was on


9 november 28th, last year.


Well, I thjnk the calender says Honday .ms the 27th?


Well, it might have been the 27th; I am not positive


Well, what day of the week was it?10 Q


11 Q


12 I Q


13 A


Monday? A Yes.


A Honday.


14 as to the date.


Whore did you see him first?


I
15 I Q


16 Q


It waS Monday, anyhow? A Yes.


A At my place of


business.


first met hiu my partner was present.


A 7lhen I


A ITell, at tha1


I was then a jeWelleJ.
I


see Frankl j n first \:1


I am not able to state the exact hour. It


I
A


between 11 a.m. and 1 r.m•


And where is your place of business?


Q And ~!o was present when you first met him?


\\as


Q


time it waS 2217 :North Broadway. ,


Q Los Aneelos? .;.l,. Yes.


Q And what business, Captain? A


Q State \':hat time of the day did you


that day?


17


18


19


20


21


22


23


24


25


26 1


I







How long had it been since yon had seen Franklin before


1 Q


2 Q


What is his name? A A.II. Hew. 1599


3 that, about?· A I couldn't tell yOll, I don't know.


4 Q Well, months, "eeks, or -- . A Oh, it might have


5 been weeks.


6 Q Die you have a conversation with ~r Frenkling at that


7 time in regard to the McNamara case; A Yes sir.


8 Q Who was present ~hen you had that conversation with


9 him? A Uo one.


10 Q Whereabouts was the conversation held? A It Vi<ls


11 held in the rear room of the store that we use as a work


room.12


113 Q S·tate to the jury the conversation, Mr \/bite, as near


14 as you remember in substance?


case.


!,'iR Ar-n~L: Expeption.


THE COU~T: Objection overruled.


When lir Franklin entered the store he said to me,


We object to that upon the ground that it is


incompetent, irrelevant and immaterial for any purpose, no


foundation laid, doesn't tend to prove any issue in this


l.m p..rp~L:


lICap, I would like a private tall: with you. n I said, "Very


+.el~Tt, and led ~ the v;ay to this room that I have described


15


16


17


18


19


20


21


22


23


Hean I tall:: to you in perfect confidence, and talk straight? 1


as the work room. When we wer: seated, Ur Franklin said


He then said, nFor some time pastI said nYesll
•


24


125


26 I
I
i
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1


2


3


4


been employed by counsel for the defense in the McNamara


case investigating jurors, and ~hile so employed I have boen


in close touch ~ith the attorneys and have learned enough


to thoroughly convince me that the 1JcUamaras are innocent.


5
The District Attorney is spending thousands of dollars o~


talks ~ith him and have convinced him that the ~crramaras


llanel who will be called as a" -- or rather "be drav.n as a


secure a jury that ~ill convict, and we are using the same


are innocent, and I have also talked with him along finan-


"Hown
, he


that three or four thousand


Said, "I have had several


He said "There is an old friend of ours on the


two old friends a good turn." Then I said to him, "ITho is


tactics."


dollars in his old age ~ill come in handy."


the people's money, and using every means in his po~er to


said, nCaptajn, I am going to give you an oprortunity to do


regular ,juror tomorro~."


cial lines anJ satisfied him


6


7


8


9


10


11\
12


13


14


15


16


17
this frien1 who you spoke of, ana what do you wish me to


I asked him if he had brought the money with him. lie said


over to him when the jury bring in a verdict of acquittal


capacity, and he said, "Yes, I have had several to. Iks wi til


He said, "We both trust you and v;jsh you to act."


He said, "Our friend is George Lockv:ood,and v;e wish


you to hold fr~3500 until the end of this trial and turn it


IIno, but ',';hat time Voill you be home this evening?" I


clo?"


him" •


18


19


20


21


22


23


24


25


2G I
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1 at 6::;0, and he said, II I will calIon you at your homo abont


2 that time und brin8 the money, and later in the evening


3 JJockr.ood. will 'call to see that you have it." That was


4 I 1!ractical~Y all that transpired at that time.


5 Q


6 home.


When did you see hi~ next? A That same evening at n~


7 Q Who v;aS present then? d TIo one, at any time durin8


8 the conversation.


9 0ha.t was the conversation?


10 1IR. AT"P31: The same ob jection as before.


11 TIlE COt-rp~: oterruled.


12 I UIl A?"PSL: Except.


131
141
15


16


17 I


18
1


19


20


21


22


23
1


24
1


25 I
!


26 I
I







amount that he had given me.
___ ~ ~'" "1 -'-". '_'_. __~


A


A Franklin stated to me


morning on Main street, where did you go first?


Q Wher e and wh en ? A At Third and Main streets.


Q And when? A At a few minutes before 9 in the morning.


Q What occurred and what was said and done between you an


A Yes, sir.


him at that time and place?


'MR • ROGERS. May 1 have tbat last read?


(~nswer read.)


BY MR • FREDEF.ICKS ~ Q When you first met Franklin that


1602


A He stated that he had not brought the money for the reas n


that he had reached the bank o~~fe deposit-too late to


draw it, that' he was then on his way to Lockwood's home.


Asked me to accompany him and 1 declined. H.e then said he


would make an appointment With Lockwood where we could see


him next morning and asked me to meet him, Franklin, the


next morning at a quarter before 9 at Third and Main


Streets , that was all.


Q Well, did you see Franklin again--youdidntt see him


again that day? A No, sir.


Q Did you see him' the next day onthe 28th of November?


he had arranged to meet Lockwood there~-for us to meet Loc 


wood at 9 o'clock at Third and Los Angeles streets. He


handed me a small roll of bills about the size of m~-e- - ~-'--.::::..


finger, and on the way to--to Third and Los Angeles streets,
'='>.-..;~~


he instructed me to pay Lockwood that morning $500 from th


16s 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22
p 23


24


25


26
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A No, sir.


Q pe did not? A No, sir.


Q And wher e did you go then? AWe wal ked eas t on Third


on the north side of Third street until we came to Third an


Los Angeles, 1 stopped onthe norttwest corner and Franklin


passed diagonally across the street to the southeast cor-


Q Go ahead and say what you said, 1 will not attempt to-


A 1 said that Franklin instructed me while on the way to


Third and Los Angeles street to give Lockwood $500 that


morning, that is alII can remember of the conversation.


Q How much money did he give you? A 1 was not sure at


that time, later on it will develop-


Q How much 1 A He gave me $4,000.


Q And did he say anything further in regard to the 3500?


A Not at that time f no, sir.


Q Well, at any time, at any time before you met Lockwood?


A 1 have already reported what Franklin wished me to do


wi th the $3500.


Q 1 know. What did he tell you. Did he tell you anything


at that time as to what you were to do with the 35001


walked north on main street, 1 don't know just what dis


tance--we stepped into a saloon and there was where the


~oney was handed me.


Q Give the rest of the conversation on the way from there


on, if you have not given it all. Yousaid he gave you


$5001 A No.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3
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ner. 1 presently saw Mr. Lockwood coming nor th •


Q From which direction-- A North on Los Angeles street


from the direc tion of Four th. He Was --Mr. Lockwood was on t e


4 east side of the street, he croBsed Third street and 1


5 crossed Los Angeles street and we met onthe northeast


6 corner. Mr. Lockwood said, "Good morning, Cap, what is new?


7 1 said, "Nothing new, except that a mutual friend has place


8 $3500 in my hands to be delivered to you conditionally."


9 He says, "What are the conditions?" 1 said, liThe conditio s


10 as made by Franklin is that the money is--that the amount i


11 to be given you when the jury ip the McNamara case bring


12 in a verdict of acquittal or disagreed." He.ays, "That is


13


14


15


16


17


18


19


right." 1 saidJ'frorther,nFranklin has instructed me to l
pay you $500 this morning." 1 asked him if he w."ere Willing


to r eceive it and he said, "Yeer ,It and 1 gave him the amount


There was then a question as to how much remained in my


possession. 1 stepped to one side and counted the money


remaining and found there was $3500 and 1 so reported to Mr.


Lockwood and stated 1 would turn it over to him on Franklin s


20 order. He demurred to receiving the money on Franklin's


21 order and 1 referred him to Franklin to .settle that poip.;t·


22 We then crossed Los, Angeles street to the northwest corner,


23 where Franklin was ~Btanding, and Mr. Lockwood and Franklin


24 e~gaged inconversationa a moment or two. What the conver-


25 sation was 1 either did not hear or don't remember now.


26 We then started north on Third Street and when near the
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1 corner of Third and Main 1 was approached by a detective,


2 who requested me to accompany him to the district attorney's


3 office.


4 Q Do you know who that detective was? A 1 do not.


5 Q Do you know George Home? A 1 do not know George Home.


6 1 might know his face, but not by name.


7 Q What else was said to you when you were placed under


8 arrest?


9 MR. APPEL· We object to that onthe ground it is incompeten ,


10 irrelevant and immater ial, hearsay, not binding upon the


11 defendant, not admissible.


12 THE COURT. Objection overruled.


13 MR. FREDERICKS. 1 am not sure but what the objection is


14 correct, it was after the witness was arrested.


15 THE COURT. Do you wish to withdraw the question?


16 MR • FREDERICKS 1 want to think 'B.bout ita minute. Let


17 me have the question. (Question read.) It is probably


18 not-_l don 1 t want to be understood as admitting that it is


19 not admissible, but 1 am in a little doubt about it and 1


20 will Withdraw it and will consider it further.


21 Q Where did yougo then, if anywhere, and with whom~


22 MR. APPEL. Object to that, to any acts of this witness and


23 of any other persons after the arrest, upon the ground


24 that they are incompetent, irrelevan t and immaterial for


25 any purposes and inadmissible. for any purpose whatsoever,


26 not binding upon the def_endan t •







MR. Ford. We are not offering now any further acts on the


part of this defendant, unless they were in furtherance


:)f the conspiracy they were not admissible, but We are


seeking to trace 'some money he had on him, and it is only


preliminary to that.


THE COURT. Objection overruled.


MR. APPEL· We take an exception.


A What is the question, please? (Question read) 1 went


With the detective to the district attorney's office.


Q. And state whether you saw Franklin and Lockwood again
~,


before you got to the district attorney's office?


A The detectivaand myself took a street car and we passed


Franklin and Lockwood on Main street, well, some distance


from Third, 1 cannot tell just what.


Q State whether or not you saw Franklin again that day,


Franklin and Lockwood? A 1 saw Franklinand Lockwood again


that day in the district attorney's office.


Q And how soon after your arrest? A 1 cannot state.


Q V!ha t did you do wi th the $3500 that you had that Mr.


Franklin gave you and that you had left after you gave


Lockwood the $500? A You mean what eventually became of


it as far as 1 am concerned?


Q As far as you khow, yes. A 1 turned it over to the


die tr ict attorney at his r eques t •


A At that time.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Q At that time?


Q And at that placet


.!.-


A in the district attorney's.,.


1 60". tJ







1


2


3


4


5


6


7


8


9


yes, sir.


Q Do you know who all was present at the time you turned


this money over?


MR • APPEL. Wait a momen t. We obj ect to any conduct on the


part of any of the persons then and there present or What


transpired in the district attorney's office other than


what the Witness has already testified to •
•


MR. FREDERICKS Withdraw the question for the present.


Q This $500 that you gave to Mr. Lockwood, in what sort of


10 money was it, inwhat·denominations'7 A It was in one bill.


11 Q And the $3500 that you turne d over in the distr lct a ttor-


12


13


14


15


16


ney's office was in what bills, in what kind of money and


denominations '7 A ~J-J,r emerrber~ ..correc tlY:",".111eE~._~,e


fiY,~Q.Q-Qj,lJ~_._~n~Lgne...$lQQ9_..,biI1..!


Q Did you see the $500 bill that you had given to tocknood


afterwards?


17 MR. APPEL. Wait a moment--we Object to that onthe ground


18 it is incompetent, irrelevant and immaterial for any pur


19 pose.


20 MR. FORD. Identification of money.


21 THE COURT. Objection overruled.


22 MR. APPEL. We ,except.


23 A 1 saw that $500 bill when Mr. LockwOod passed it over to


24 the District attorney.


25 Q At What titre and place? A 1 will qualify that statement.


26 1 saw a $500 bill. At the district attorney's office, at
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1 same time that 1 turned over the amount 1 had.


2 Q Who was pr esent when you turned over this $3500 to the


3 district attorney, if you know?


4 MR • APPEL· We object to that onthe ground it is incompetent


5 irrelevant and immaterial for any purpose, the conduct of


6 any of the parties named, or any other person inthe dis-


7 trict attorney's office is inadmissible for any purpose


8 whatsoever after the alleged arrest of Mr. Franklin and the


9 wi tnel3s in ques tion, your Honor.


A Pr idham.


g[ MR. FREDERICKS. Q How many people were present, appro-


Ximately, if you know?,


MR. APPEL. We object to that upon the same grounds stated.


THE COURT. Objection overruled.


MR • APPEL. Exception •


A It is impossible for me to state; several people.


Q pad you ever talked to anybody else about this matter,


elltceptMr. Franklin, up to the time when you were arrested?


MR. APPEL. We object to that on the ground it is incom


MR. FORD. Identifying the pr.lpsencoof the persons when the


money was turned over, it was not offered for his conduct.


THE COUR T. Objeotion overruled.


MR. APPEL. We take an exception.


A From positive knowledge 1 can name but one person, and


that is Supervisor Pridham.


MR. ROGERS. The answer is "Supervisor Pridham lt?


26


25


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 petent> irrelevant and immaterial for any purpose> calling


2 eVidently for negative testimony that is never permissible,


3 and substantive testimony of any fact; it is hearsay, not


4 binding upon any person,


5 MIt. FORD' That is a new rule, that negative testimony is


6 tiat admissible.


7 THE COURT. Objection overruled.


8 MR • APPEL. Exc eption •


9 A 1 had talked with nobody.


10 Q When did you first tell the facts which you have just


11 narrated here1 and to whom?


12 MR • Appel. We object upon the ground it is incompetent,


13 irrelevant and imrr.aterial and calling for hearsay evidence


14 not bind~~ng upon the defendan t •


15 MR • FREDERICKS' Wi thdraw the ques tion •


16 THE COUR T' Question wi thdrawn.


MR • FREDERICKS. Cross-examine.17


18


19


20 MR. ROGERS.


CROSS-EXAMINATION.


Q Captain White, you had known Lockwood a


21 good many years, hadn 1 t you? A yes,sir.


22


23


24


25


26


Q How many years had you kno\'Vn him al together? A Al togeth


er 1 had known him somewhere between 9 and 10 years •


Q Been rather closely associated wi th him at times?


A Yes, sir.


Q At the time Franklin broached to you the SUbject of


ing LockWood, did you a ay to Franklin, n !!My God, Ber t, 1
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would not trust George Lockwood as far as 1 could throw a


bull by the tail? A To the best of my recollection 1


said nothing" of the kind.


Q Nothing in substance or purport at all, Captain?


A No, sir.


Q NOW, let me see if 1 can give you the time. 1 am


referring to the time oneither of the two visits that


Franklin made you out at your place of business in ~ast


Los Angeles. A Did you say either of the two visits?


Q Yes. A He was there bu t once.


Q Wasn't Franklin at your place--he was at your place of


business once and your home once, that is correct? A yes.


Q Now, these two places, ei ther one of them, if you want


to call it that way, did you make any such statement as that


that 1 gave you? A No, sir.


Q ~y GOd, Franklin, 1 would. not trust George Lockwood as


far as 1 could throw a bull by the tail?" A 1 did not.


Q NOW, did you say that to Franklin at any time during


the course of thisrratter? A No, sir.


Q, You say you had known Lockwood 9 or 10 years, maybe more,


had been associated with him being in the same office togeth


had you not? A Yes, sir.


Q Attached to the same office? A Attached to the same


office •


Q Had you known him before that at all, before he came


into the sheriff's office? A No, sir.26


1


2


3


4


5


6


7
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9
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21
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23


.24


25







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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Q Have you kept up your acquaintance wi th him, Cap tain,


after that time, after you left the sheriff's office?


A 1 would see him once in a while, not often.


Q You had always been on pretty good ter 1lB wi th Franklin,


had you no t? A Yes, sir.


Q How long had you known Franklin? A About the same


length of time, 9 or 10 years.


Q Did you knew Franklin before he went in the sheriff's


office? A No, sir.


Q His bus iness was what you call outs ide cr iminal deputy.


Will you be kind enough to explain to us what you mean by


that, what his duties were.~A Why he had charge of the


looking up of criminals for the sheriff's office?


Q And looking up evidence to convict them? A Exactly.


Q When Franklin first came out and broached this subject


to you he came out in an automobile, didn't he? A Yes.


Q Came in the daytime? A Oh, 1 don't know how he came wh n


25


26







1


2


3
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Q Aa a matter of fact when Franklin said to you, "1 want


to talk to you privately", you left New inthe store, or


did you not; and you two went back somewhere? A That is·


4 correct.


5


6


Q Now, when Franklin came out to the house, when he came


out to see you on the second occasion you know how he came


7 then? A He said that he came With an automobile.


8 Q Did he Bee anyone besides yourself or members of your


9 family? A My wife answered the bell and left Mr. Franklin


10 in the front par t of the hous e aa he came to me.


11 Q Did you ever see Mr. narrow in your life until you aaw


12 him in the court room after this trial commenced?


13 A Well, as a matter of fact 1 have never seen Nu• Darrow


14 in the court room until just now.


15 Q Did you ever see Mr. narrow anywhere? A Yes, 1 have


16 seen him--l saw him in the corr idor of the Hall of Justice.


17 Q When was that? A Oh, 1 don,t know When, it was during


18 one of the days of this tr ial •


19 Q You mean of this tr ial where he is the defendcn t~ A Of


20 this tr ial •


21 "
Q Then you never saw :~r. narrow in your life until a.fter


22 this tr ial commenced, the one we are now in? A That is cor


23 rect.


24 Q And you have never had a word wi th him inyour life?


2~ A Nu 0, sir •


26 Q Nor he wi th you? A No, air.
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Q The rran that--now, With all due respect, Captain, the


man that got you into this scrape was Franklin, was it?


A Oh, 1 presUme so.


Q He wanted you to go out to Lockwood 'a house? A Assed


me to go.


Q Aaked you to go to Lockwood's house. Whenwasthat?


A Well, that wasthe night of t re 27th, Monday, November


27th, we will say •


Q What did he say then to you? A Withreference to What,


exactly?


11 Q With reference to going out to Lockwood's house? A Simp y


12 stated that he was onhis way to Lockwood's house with an


13 automobile and asked we to go With him.


14 Q Well, you didn't wen t to go? A 1 didn't want to go and


15 1 didn t t go.


16 Q How long before that occasion had you seen Lockwood?


17 A 1 couldn,t state.


18 Q Had) you kept any sort of acquaintance With Lockwood or


19 intimacy with him after you left the sheriff's office?


20 A Nottparticul ar 1y, no.


21 Q Meet him on occasion, 1 take it, as you happened to?


22 A That is right.


23 Q Then when you would not go out to see Lockwood or go out


24 to see Lockwood--go out to Lockwood's house, Franklin left


25 you, did. he,and told you where he was going, whether he


26 was going on out to Lodkwood's or not? A He said he was
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1 on his way ther e.


2 Q, 1 call your attention to the pla:.ce you met Franklin the


3 next morning ~ Where was that first where you met him?


4 A Met him right near the corner of Third and Main.


5 Q,. Would you be able to say whi ch way from the corner?


6 A 1 think so.


7 Q Try it and give us your best recollection. A We Will


8 say a few feet north of the corner.


9 Q, And would that be on Main street? A On Main, yes.


10 Q, And on which side, can you tell mel A on the west


11 side of Main.


12 Q, Did you have a conversation there onthe street? A If we


13 did 1 don't remember what it was. There was very little


14 said.


15 Q Then you walked north, did you not, on Main street to a


the corner or anyone of the several sloons that might be


1 think it would be quite, IB. turally


A Yes.


it would be the' first one.


Q, Well, now, would your recollection serve you as to whe-


ther Franklin suggested going in there to pass the money or


along that street? A


Q Do youremember Who suggested going inthe saloon?


A No, sir, 1 couldn'tsay •


Q, Sort of by mutual consen t? A Naturally.


Q. And you remember whether it was the firs t saloon nor th of


saloon?


26 whether you did or whether the subject was mentioned?


16
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1 A 1 have no recollection as to who suggested it.


2 Q Well, you went in there and when yougot in did you pur-


3 chase a li ttle refreshment there? A Wel}, 1 can only


4 speak for myself.


5 Q Well, that is what 1 am asking you to do •


6 A 1 confess to having drank a very small beer there.


7 Q Mr. Franklin didn' tdrink a small beer? A 1 couldn't


8 tel) you, Mr. Rogers what Mr. Franklin drank.


9 Q At any rate, you took a drink? A Yes.


10 Q When yougot inside and took your dr ink then Fr anklin


11 handed you this roll of bills? A Yes, sir.


12 Q was anyone else in the saloon? A Yes, there were


13 two or three people there.


14 Q Two of three people there. Was the bartender engaged


15 in his business'1 A 'YeEl sir.


16 Q Do you remember whether there was more than one bartender l.
17 behind the bar '1 A 1 coul dn' t state.


18 . Q Well, you walked straight to the saloon, walked inside,


19 ,had your drink and the money w as passed in the presence of


20 at least three or four people? A Well, itwas passed in


21


22


23


their presence, still 1 doubt very much if anyone saw it


passed.


Q, Where did Franklin have the money when he carre into thEl


24 saloon, do you know? A 1 couldn,t tell you.


25
t h he go t 1" t to g i v eQ Did he go into his pocket for i w en


26 it to your A 1 couldn't tell you, i.~r. Rogers.
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Q You were not watching? A No.


Q Was there a mirror back of the bar in that sal:::Jon?


A 1 think s~; 1 am not positive as to that.


Q Then was there any conversation at that place at that


time there ipt the saloon? A 1 don't remember.


Q Then where did you go from the saloon? A We walked


back to the corner of Third and Main, went directly to


o Third and Los Angeles.


Q Did you go together to Third and Los Angeles? A Yes,


sir.


Q Side by side? A Yes, sir.


Q Did you separate and go on differentsnes of the street?


A No, sir.


Q But walked accompanying each other down the street?


. A Yes, sir.


Q When you got to Third and Los Angeles did you separate?


A 0 Yes, sir.


Q Where did Franklin go? A He went to the southeast cor-


o ner of Third and L06 Angeles.


Q Now, did he go up by the corner down towards Wall


Street? A yes.


22 Q That:iS about the firs t thing he did w~s to walk over the


I \ 23 other side and then down the street? A 1 couldn't state


24 it was the first thing he did, but, however, 1 saw him


25 going down Third towards Wall.


26 Q Did you see him turn around and corne back? A No, 1
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1 didntt see him do that.


2 Q Now, duriIg that conversation, 1 mean duri:rg that happen-


3 ing down at .Third and Los Angeles street at any time did


4 Franklin and Lockwocd leave you, that is, leave your imrr,e-


5 d iate presence and hearing and have a talk between them-


6 selves? A Yes, well 1 think 1 was the one who left tbem.


7 Q Well, be that as it may, the parties separated? A Yes,


8 th~had a talk between themselves. Now, whether 1 overheard 


9 w~etber 1 heard any of that conversation is more than 1


10 can state. It Wc'lS relative, 1 believe, to' turning this


• t.


.... ,


• •


, \
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14 .
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26


money over to Lockwood on Franklints orderr.j 1 think that


was the bone of contention.


Q I will get to that rratter shortly, but what 1 am gettin


at is that fact youand Franklin went over there and then


F~ankli+alkeddirectly to the southeast corner of the stre


A Yes.


Q Then. Lockwood came by, didn t t he '7 A Yes.


Q Then you had a Ii ttl e talk with Lockwood in wh ich ther e


was some controversy between youand LockWood as to what


the exchange was? A yes, sir.


Q Thereupon Frcrklin and Lockwood had a talk between them


selves on that SUbject? A No, not until LockWood and 1 wer


through and we had passed over to the other corner of the


e;treet where Frank~ in stood.


Q Then you and Lockwood were t'tl.rough and had finished


up 'Nha t you and LockWood wer e doing toge ther







1 fin and Lockwood talked about this agreement? A That is


2 correct.


3 Q Then after Franklin and Lockwood had talked about this


4 agreement that the money w as to be turned over by you


5 Without Franklin's order, upon the happening of certain


6 events, then what did you do? A Then the three of us


7 walked on Third towards Main.


8 Q Up towards Main? A Yes.


9 Q Now, do you know that before Franklin and Lockwood met


10 ther e together on this occasion, when you and Lockwood


11 C'llJ'l1e up to him onthe northwest corner there at the saloon,


12 do you know that before that time Franklin already had


... 13 seen and spoken to two detectives, Gear ge Home and James


14 Campbell?


15 MR. FREDERICKS. That is objected to as assuming a fact


16 not in evidence.


17 MR • ROGERS· It is in evidence, if your Honor please.


18 MR • FREDERICKS. Well, it dontt make any difference.


19 MR • ROGERS. 1 am asking him if he knew it.


.
21 THE COURT. ~verrul edt


22 A 1 did not so know i no, sir.


23 Q You didntt see Him Campbell down there meet Franklin


26 AId id not.


I \


20


24


25


MR • FREDERICKS Youcan ask him if it is a fact.


while Franklin was walking down frem Los Angeles street
Third


towards Wall on the 80uth side of/t' street, did you'?
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1 Q You did not see Jim Campbell speak to Franklin as the


2 two passed, while you and Lockwood were there over on the


3 other side and Franklin had left you and gone down to that


1 did not.4 corner? A


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







20-:pl Q. Would you have Tass,ed the money if you had LnO\iLl


2 tlmt Franklin had already spoken to Jim Campbell and scen


3 George -Homo. , before ~70tl aiel it":'


4 I 1,::1 "??"SDIT:nc Z'3: We ob ject to that as calling for a C011-


5 c1usion of the ~itness, speculative.


6 1'S ""0C~S: Well, this \\'ithess, if your Eonor please, io an


7 accomplice.


8 IJP. It'''E"0H7'ICKS: What this witness v;ould. lmow, ~7es.


9 l',r._o.. ~.. '.l)G"'..._~."'·, \ ~., . '1"' t t ;:l. S ...... on__ D U ,,:..nll ne ~S SL DjSe ~o crUls -exar:llnUL·l J.. I aJil


10 trying to be as kincll;r as 'r can, but I have the r:i g11 t to


11 cross-examine an accomplice, as the law indicates.


12 1,:2 }rRE~;ERICI=S: .As to whether he iiiou1cl knoVi'" un&or certain


13 circumstances--


14 THE COLJ'ST: It is a mere speculative question.


~: I
I


17 I


1:ill I:(;G::R3: I believe t1:at, if ;;~ou.r Ronor please, 1Jtlt evel~Y


act, and every motive and statement


TH:G COunT: I am doubtful a1iout it, and I 7;il1 resolve the


18 doubt in your favor. Objection overruled. ?ead the questio'


19 ( Que s t:i on react). Can JTou an sv;er that guost ion?


20 A Yes, I can ansy;er .....
1 L. I hardly think I ~ould have


21 passed the money.


22 A JU?OTI: ~hat is the ansi-or?


23 (Answer read)


24 Q By k r ~ogers: You ~:nev; Jim Campbell, dicln f t ~TOU, I:r


You l::nev; Jim Carlpbe1l 'i';as a 'd.etecti vo for the Distri


25 Vlhi to '?


26


A I knew Jim Campbell, yes sir.







1 Attorno;l':':; offico? A Yes sir.


.. OJ 621


Not as George Home.


Hot as George Home. You did know he Vias a ))olice


Didn't you know him by sight, police detective Rome ?


2 Q


3 not.


4 'f)
'«.


5 A


6 Q


You knew George Ramo didn't you? A lIo, I did


7 .detective, though;, didn't you;'?: A Yes.


8 Q That is, you kne~ him by sight as a police detective,


9 but you cannot detail his name; that is about it?


10 A


11 Q


Yes sir, that is the size of it~


rardon me, if I ask you to s1>pak a little louder. "That


12 is about tlle size of it", ii'Oll said? A Yes.


13 Q \1hen you handed this ~~500 bill to Lockwood, did ii'OU see I
14 ,him drop it on the street? A I did not. If I did see him


I


i


15 II paid no attention to it.
I


16 Q In addition to these tVlU detectives that were thereabouts


~\)i 17 one of them even speaking to Franklin before this, in
did you khow


181aduition to these two detective~/"that there was anotl1er one


19 rid}ng up on a motorcycle just at the time that this money


20 ,las being passed: A I don't remember, ~r RogeTs, of


21 secins anyone on a motorcycle in that neiehoorhood.


22 Q I didn't ge~ it.


23 (Ansv:er read)


25 say anything to you about tho size of the bill? A


2611)OSSiblO that he did, !.Tr Rogers, but if so. I cannot


I


24 Q \'/hen ~TOU passed over a $500 bill to l:r Lockwood, did he
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1 about it.


2 '1 Did he say anything to you about the difficulty of


3 getting rid of a bill of that size, and that the passing of


4 it would be decidedly out of the v;ay, it ought to have been


5 tv;os and fives? A I don't remember.


6 Q Did he see the money that ~as in the $~500 roll? ~ro •


7 Q Did. you tell him what vms in it, asicle from ~()500?


8 A 110.


9 Q How did he know there was a thousand dollar bill in


that roll'?


MR FonD: A purec?nclus~;?nof the vri tness -- hoy: he knew it,


12 1'l'R r.OGE2S: IJet the v;itness answer, without his suggestion.


13 THB COURT:m Counsel has the right to object.


14 1IR lifORD: I 110.ve a risht to 0 bject. I ob ject on the ground


15 that it ceil. 1s for a conclusi on hoy; Locki'\o od co nlcl knoi'; any-.


16 tIling.


17 TEE COURT: Objection overruled.


19 Q


20 Q


I have no means of kno~ing~


By Mr Rogers; You didn't tell him, did you? A No sir.
18


,
1;,


And you didn't show it to him? A He may have seen


21 that roll of bills, I showed him the roll of bills, but not


22 the individual bills.


Captain Hhi te, yOll said you had been arrested and there


23 Q


24 Q


Not the individual bills? A Ho.


25 has been no prosecution against you, has there? A


26! I am aware of.


I







13 people?


7 I was in the District Attorney's office.


no sir.


A Yes sir.


A Yes sir.


positively
A I couldn't sai/how long


A After a time, yes.


After a time.


A Yes sir.


~ well, it may be anyvjlere from


By tir Pogers: Well, at any rate, in a half an hour


I am not asking you to positively, vjlat I want is yotrr


Never have been complained against, or


Wont on about your business?


You never have been in custody since? A


Why, it,is hard for me to state ~hether I ccnsidered


As soon as you got up there and turned over some bills


I beg your pardon? A
After
~How long, if you please?


Q


Q


in custody, didn't you?


A


Q


Q


5


6


3 Q


8 Q


2 up there at the Di3trict Attorney's office;


4 you walked out, didn't you?


9 best recollection.


'J 623


1 Q You were released from arrest shortly, were you not,


23


24


25


26 I


20 myself in custody or not.


21 Q


22 to an hour and a half you went out, went out without being


12 you wore merely there in the office with a lot of other


11 Q Well, you were not in custody during that time, were you,


10 half an hour to an hour and a half.


19


14 MR FOTID: We object to that as calling for a conclusion of


15 the witness.


16 18 ?OG~3: A man knows ~hetheY he believes himself to be


17 in custody or not.


18 TEE COlJPT: Objection overruled.
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A no sir.


Never have been in a Justice Court to be tried?


1'1'0·.
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AVer
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Q Or to be examined,and never had been tried inthe


Super ior Court? A No.


Q Well, -now, Mr. White, when you were to meet Franklin he


said Thir d and Main, didn't he,? A Yes, that is right,


Third and Main.


Q And also told you that Lockwood was to be met and the


money passed at Third and Los Angeles, didn't he? A Yes,


sir.


Q Now, Mr. Whi te , you knew, didn't you, that Third and Main


is about as populous a corner as there i~ inthe city, takin


it all around there, didn't you? A We11~ I didn't know


that, no.


Q Didn't you know that? Can you mention any corner of the


city where there is really more, where there are n',ore peopl


passing? A I ha've not looked that matter up at all.


Q But you do know as a matter of facti-You did know at


that time it was a very populous corner? A More or less,


yes.


Q You knew, didn't you, that Third and Los Angeles is a


populous corner too at that time of the day, Where ther,e


are all those wholesale houses? A It was not extremely


populous at that hour.


Q Lots of buggies and horses and wagons and cars?


few.


25 Q At 9 o'clock in the morning? A Yes, sir, onthat parti-


26 cular morning.
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Do you know anything about theAngeles, and all that?


Q Do you know en y~hing about why Ttird and Los Angeles


Street was picked rather than some other street? A No,


sir.


up each street on account of the peculiar way the streets


come in?


1626


Q You have been down there often, haven't you, before?


A No.


matter, the way those corners were si tuated? A No, sir,


I don 1 t
~~ou


Q Did it occur tOr-- that corner was picked because there was


no t a corner ther e that could no t be - seen for two blocks


A No, sir, it never so occurred to me.


Q It didn't occur to you? A No.


Q Did it occur to youthat Third and Main was picked because


Third B treet comes in at a par ticular angl ether e into Main


on the west side and on~e east side at another angle and


that corner better from any sort of a
that you can see


JAR. FREDERICKS' Object to that uponthe ground it is argu


men.ta tive •
Objection


THE caUR T' /~verruled.


Q Did you know anything about the way the streets come in


there together, for instance, Los Angeles coming in on the


north side into Third at one angle,onthe south side into


Third at another angle and the streets being of different


widths, Third west being narrower than Third east of Los
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MR • FOR. For which?


A No, sir.


Do you khow why Franklin picked those two corners that


1t didn 1 t occur to you, did it?


any an,ount being promised, any specific amount being promis


or agreed upon, 1 have no recollection.


Q Did Mr. Franklin agree to give you $100, specify the


sum? A Not that 1 coo recollect.


Q Did you agree to take $100? A Not that 1 can recollect
. .


Q Well, Mr. White, you are using your best recdlection,


aren t t you '1 A 1 certainly am •


Q And remerr:ber everything that is possi b1e for you to


remember"! A Yes, sir.


Q


Q


posi tion than you can on a square corner? A No.


Q 1 hesitated about what ~o": call it to Mr. White, 1 am


trjing to be nice and easy--did you. get any con,pensation?


MR • FORD. You mean for his acts down there at THird and


10s Angeles?


Q Yes. Were you? A Mr. Frank1in,-1 suppose 1 can answer


this in my own way?


THE COURT. Ye~ answer it in your own way •


A Mr. Fr!!lk1in at one time at one of the interviews, and 1


think at the first, stated that my financial interests wou1


not suffer if 1 would consent to act for them, but as to .


way? A 1 do not.


Q, Mr. Whi te, were you gOing to get any compensation for


this--
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4


5
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THE COURT. It is almost adjourning time.


(Jury admonished. Recess un til 10 a t clock June


12" 1912.)
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1 lJay 2?, 19l~~. ' 1 :30 B' clock P .1{.


2 Defendant in court vdth counsel.


3 THE COURT: people vs. Darrow.


4 MR ROGERS: If your Honor please


5 ~"R FOBD: If the court please, there is a matter which


6 counsel desires to present to the court. We ask that the


7 jury be excused while it is being heard.


8 UR ROGERS: We obj act to the jury being excused. The thing


9 Which we desire to call your Honor's attention to was in~


10 tended originally for the benefit of the jury, and to pre


II jUdice th~s defendant against -- prejudicfe the jury Egainst


12 the defendant. It is .9,ne of the most outrageous thing s that


13 evel' happened in jurisprudence, and I desire to present it


14 in their presence.


15 M'R FORD: We desire the jury excused until the takiI'1..g of


16 evidence -- the only thing that is proper to be presented


17 to :the jury. It is not a matter to properly come before


18 the jury. It is a matter for your Honor to inquire into.


19 I haven't read the affidavit here, but I can see the nature


20 iBf it.


21 MR FREDERICKS: If the court please, it appears to be an


affidavit that a certain article appeared in a newspaper I
and :tl'm we assume that this jury does not read the newspapert


in regard to this trial. Counsel's affidavit here, as I


have read it, goes to the effect that by the pUblication


this a~ticle in the n~vspaper, an attempt ~~s made to in


22


23
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26
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1 ence this jury. Now, we certainly must assume that this


2 jury has not ssem anything of the kin d in a newspaper, and


3 will not see az:wthing' of the kind in a newspap er, so the


4 matter is one entirely for the court to detel1nine, and I


5 believe toot counsel's purpose in bringing this before the


6 jury here, is in order that he may improperly influence


7 this jury Ggainst the prosecution, and believing that, it


8 seems to me, if there is to be any discussion of the mat-


9 tel" it should be made and contended without the presence at'


10 the jury. He thinks that the prosecution wishes to in-


11 fluence the jury improperly t and we certainly think that he


does.


court assmnes the jury has not seen the daily nevvspapers.


TEE COURT: Gentlemen, I don't think it is necessary to


cast any aspersions on each other. Let me see the affida-


TEE BAILIFF: All pertaining to the case is cut -- I have


the clippings here --


THE COURT: Make the statement so werybody can hear it.


THE BAILIFF: We cut all the clippings out, anything per-


Mr Aguerre, I assume counsel is correct -- thevit.
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22
taining to this case.


23


24


]'I'"R ROGERS: The affidavit states we have infonnation tmt


the article was endeavo,red to be got to the jury. ,We
4,


don't knovr t mtit has happened.


success at this time?


If that endeavor was a failure, wny make it aTHE COURT:
25


26
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1 HR APPEL: . Your Honor, ".-e ask for more relief than a mere


2· statement. We have the wight to have the court protect us.


3 THE CaURI': I think, gentlemen, that it would be better to


4 temporarily, at least, excuse the jury until we go into


5 these questions.


6 J:TR APPEL: Your Honor, we are -- it has been decided that


7 all proceedings in a criminal case after a jury is consti


8 tuted a part of the court, must necessarily be had in the


9 presence of the jury. now, we are not going to consent to


10 anything .....l1ere)y we waive any right. This jlttry and this


11 court now constitute the court before whom,ve are being


12 tried, and I don't knowanv power in this court to dismember


13 itself or excuse the jury from the court, and vve are not


14 going to vaive that. We may do as your Honor may think


15 best in the matter, but we contend that this proceeding in


16 thi s case which affec ts the right 0 f this d efende.nt, we are


17 enti tled to protection from any matter or thing that may


18 appear in there as intimidation ~ainst thisdefendant. It


19 has been held by the courts, your Honor, that anything


20 that v,'ill intimidate the defendant, that vdll distract his


21 a ttention from the issues in the case and will make him tur


22 his mind .away from the proceedings of the court, is an


23 intimidation and interferes with the fair and honest trial


24 of the case.


25


26







1 Now, of course, your Honor may do as your Honor thinks is


2 pfoper in excusing the jury or not. ~e do not vnsh it at thi


3 time, to waive the right to have the jury, which constitutes


4 a part of this court, excused. We say that in a criminal


5 action of this kind, in a criminal actionamounting to a


6 felony, that there is no pC1Ner in the court, vmenever.a .iury


7 has peen 8mpaneled, thatthe Court before whom we are trying


8 the case, is constituted the judge upOIl the bench and regu


9 lates 'the proceedings according to its judgment and accord-


10 ing with the rule laid down by him and the jury are a part


11 and they constitute part of the court.


12 For that reason, and only for that r~ason, we are object


13 ing to the jury being excused.


14 TIfF. COURT: I want to get the defendant's point of this


15 matter. I am afraid I have not got the point. Your protest


16 seems to be, an article appeared in some newspaper Which was


17 intended to affect the minds of the jury adversely to the


18 defendant.


191m APPEL: Affect this defendant.


20 nrE CODrtT: It now appears that the jury has not seen or


21 heard of that article.


22 MR APP~: Well, of course, we pEesent an issue, your Honor,


23 by pleadings here. We lrave a right, that is the only way


24 in which we can bring your Honor's attention to the matter.


25 These are allegations contained in that affidavit, deemed


26 to be true just now. Tf anyone connected with this
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1 tion, your Honor please -- I am not prejudging now, I want


2 to be fair to everybody, -- if anyone conn ected wi th this


3 prosecution has undertaken here to fix public opinion against


4 our client, if he has undertaken to intimidate him, if he


5 has undertaken to intimidate our witnesses, if he has under


6 taken to turn your 'Honor's mind against this defendant, by


7 prejudicing your Honor's mind, although it has not reached


8 that jlury, we are entitled to have this proceeding before


9 that jury, so that the jury may be cautioned against any


10 I such thing as th..at. We do not say these things will prej u-


11 dice this jury, we are trying to avoid the very thing which


;). 12 is stated in that affidavit to occur. We present this in


13 good fai tho NoW, having at stake the libertyand life of a
an attorney


14 man of this kind"who would not p:esent ~"his matter to your


15 Honor's fa.irness and to your Honor's ruling, I say, is not


16 doing hi s duty, and here we are accused, if your Honor


17 please, right at the outset, with doing this very thing in


18 order to affect this jury's mjnd. I say, we do not vant


19 this jury's mip,d to be affected, but this jury constitutes a


20 part of this court and the matters and things whidh we are


21 bringing in this affidavit are brOUght befor e your Honor -


22 so far as the punishment you may mete out to anyone who is


23 found guilty of the offense charged, and also for the benefit


24 of this jury, to show to them we are fair in our trial, we


25 want them to hear everything here, tha t there are no seer


26 with this defense, that we do not come rummaging around i
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1 neighborhood here, trying to intimidate the other side,


2 that we onl~rwant a fair and bonest tfial. VJhatever the ver-


3 dict may be here, thEn no one can complain. Now, your !tonor,


4 it is not in the power of the district attorney nor in your


5 power to say to this jury that they must leave this courtroo


6 in a matter which vie think is a part and parcel of this tria


7 and we have decision of tb.at kind and in this state.
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JJR FORD: There are facts alleged in this affidavit which


if true, the parties gUilty of it, should be brought\before


the court and punished for contempt of court. This is


~ot an issue in the trial of the case of people vs. Caa~


ence Darrow, and is a matter affecting the integrity of


the court, and, if so, constitutes a contempt of court.


We would ask that the matter be continued until 9 o'clock


tomorrow morning in order that we may make an inquiry into


this matter, and find out what the actual facts are in re


lation to it, and if necessary, present affidavits, so


that there vdll be something before the court on which the


court may act. It is not a matter relevant or pertinent


that is before the jury, of the guilt or innocence of. the


defendant; it is a matter in Vihich the jury has no inter


est. I presume the jury will meet atlQ; o'clock in 00


cordance wi th the usual custom, tomorrow morning, and we


would ask that your Honor set this matter for hearing be


fore the court, before whom it properly belongs, and by


whom it must be decided, at 9 o'clock tomorrow mmrning.


We Vlant an opportuni ty to look into this matter and present


our side, if we have any side to the matter, to the court,


and v/ould ask your Honll7r toset this matter for 9 otclock


tomorrow morning b~fore you resume the trial of the c~se of


the people of the State of California, versus Darrow.


We certainly have some rights in this matter, and it is


distinct surprise to us.
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1 THE Coum : 'When v; ere the affi davi t s serv ed on you?


2 11[R FORD: Just now; just at this moment in court.


3 1\J[R APPEL: It is a mere matter of courtesy to serve him


4 with an affidavit. These gentlemen do notseem to uni er


5 ~and their position, your Honor. They are prosecutors.


6 }JfR FREDERICKS: Now, may it please the court, this issue


7 is very plain, and simple. We donot 'want to cha JB e counsel


8 en the other' side wi th trying to get som ething in here,. and


9 I am not going to do so.


10 THE COURT: No, don't do it.


11 UR FREDERICKS: This case is the case of the People of the


12 State of California, vs. Clarence Darrow, that is an a:tion


13 "VVe propose to try in this lawsuit. ~ do not intend in


14 thi s lawsuit to try anybody else. Thi s is an.affidavi t


15


16


17


18


upon which might be based a citation for contempt of court.
contempt of


The courts have universally determined that a court pro-
~


ceeding is in the na ture of a criminal proc eeding, and a


criminal trial, charging a certain separate person with the


19 crime of contempt of court. NoVI , if any person has com-


20 f ;o."mitted the crll."lJ.e of contempt of court, t-l1at is a matter UL


21 tl!Dis court to hear and determine at a proper time and in


22 a me.nn'er specified in the code by peti tion filed, and an


23 oppo rtuni ty to f i 1e . an an swer, and then a hearing on the


24 facts. Now, then, vmat has tl~t to do with this case


25 in which this jury is impaneled. They know nothing now 0


26 the proceedings or of the affidavit about which counsel
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1 complains, and certainly, they should be kept in toot sit-


2 uation. That is the thing that counsel is arguing for,


3 keep the jury so it will only hear the evidence, ~nd that


4 is what ":;e \'"dsh. The 'hvo cases are absolutely separate


5 and have nothing to do wi th each other. 'fuis is a separ


6 ate charge which counsel makes against another man that


7 probably this court never heard of before.


8 UR ROJERS: I beg your pardon, his name was mentioned time


9 and again. You deny it has any thing to do wi th the case.


10 We have the affidavit, Itl will convict Clarenc e Darrow".


11 lim FREDERI eKS : That is what your affidavit is.


12 lIR ROGERS: That is what he says.


131m :EREDERICKS: No, he di dn' t say anything of the kind.


14 lfR ROGERS: That is what the paper says.


15 MR FREDERICKS: But we are not chargeable ',vi th v/hatevery


16 newspaper may say in this tOVJIl in regard to thi s case or any


17 other case, an~ the People do not propose to be chargeable


18 ',vi th what ne...·rspap ers may say. I do not believe, wi thout


19 knowing anything about the case, that the man \mo is guilty


20 the re, made an-y such s ta t ament.
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THE COURT: I think that in a measure, at le-ast, the Distric
t.o


Attorney's position here should be conceded this extent,
1\


that the hearing on this !ll8.tt er be continued until the regu-
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1 I do not believe that that is a true statement, and I do not


2 believ.e that he ever made such a statement to a newspaper,


3 and I do believe, if the newspaper had any obj ect in publish


4 ing that that object was friendliness for the defense.


5 That is what that means, if it means anything. It does not


6 come from the II' osecution, and it is not friendly to the


7 prosecution and any newspaper that would pUblish an article


8 such as that does it ignorantly or does it intentionally


9 in opposition to the prosecution. That is What that article


10 means, it doesn't mean that it is inspi.red by the prosecu


11 I tion in any way, shape or form. I can see through a grind


12 stone that has a hole mn it. Now, t.his jury has nothing


13 to do vrlth that affidavit, that is another matter that we


14 will take up and fight out on its merits at the proper time,


15 and this is not the proper time nor the proper occasion.


161m ROG"'R'RS: If your Honor pleases, the court consists,


17 according to Black~tone, of the Judge,the jury, the c~erk,


18 the sheriff and place --


19


20


21


22 lar hour when court will convene, which will be


23 morning. The jury will be here pr esent and the question of


24 Whether or not a jury should hear this matter is one that c


25 best be determined at that time. It will be necessary t


26 I should read the affida"rit here ""i'[,ery carefully and'
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1 proper that the District Attorney should have an apportunJ. ty


2 to go into it.


3 MR ROG:F.RS: If your Ronor please, he says, lIin order to pre-·


4 sent our sid'=." There cannot be "our side II to this thing.


5 ~ffi FR'RD"PRICKS: Then, we will not II.' esent any side.


6 lnR ROGFRS: This is one of the most outrageous things that


7 ever happened in a trial of any case. I went through San


8 Francisco, and I know what I am talking about. Now, if your


9 Honor pleases, I do not obj ect to a continuance until to-


10 I morrow morning, we are entitled to protection right now.


11 This affidavit says there were efforts to get this outrageous


12 thing to this jury, and before we go on Vie want to know what


13 has happened. We v~nt to know whether this thing ~as got to


14 the jury or not.


15 1\JR FORD: I ask that a citation be issued for the party named


16 in there, as counsel could have don e.


171m ROGffiS: TIi s name' is Rob ert :r. Fa s t er •


18 ""ffi FORD: We ask that a ci tatioll be issued for Robert :r.


19 Foster and that he be brought before the Court and your Honor


20 detertiline this matter in the proper mann er and at the proper


21 tim~, as it should be, and if Robert :r~ Foster has done these


22 things, your 'Honor can act upon it. This jury is not going


23 to act and decide 011 these facts, this is a proper matter


24 for your Honor to hear, a.nd if they were hOnest and sincere


25 in the matter they should have asked for a citation


26 affidavit. We ask that it be issued.
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;r. 1 UR. ROGFRS: we do ask for it.
I


2 1lR FORD:: And your Honor is the only tribunal VJhich can


3 pass upon the matter.
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1 THE COURT: You join wi th the defense?


2 ],{R:If(OOID: We join wi th the defense.


3 l'JR APPEL: We don't think, under the present conditions,


4 tha t we shoul d be proc eeding wi th th e trial of thi s case


,5 until this'matter is -- until we commenc e anew.


6 THE COURT: There is this important feature that you have


7 suggested, if there has been an attempt made that is sue


8 cessful--


9 MR APPEL: There is another thing, your Honor. These


10 gentlemen' cannot represent, this man.' They cannot speak for
,


11 him. They ought to join us --


- 12 MR FREDERICKS': Weare notspeaking for him _.:..


13 JRR APPEL: You: did say that.


14 MR FREDERICKS: We are sp eeking for the prosecution of Clar


15 ence Darrow. We don't propose toot the defense shall get
..


16 anything before this jury that they should not get before


17 them. That is our side.


18, l!R APPEL: You got this in there. We h8V'e a right to


19 answer.


20 TEE COUll': Whatever may have been said, it appears now the


26 , application is made. The newspaper article referred to


ished for contempt of cotlrt. ' The court' is, at, the present


time; not fully advised as to the basis upon '.vhich that


defense, by its affidavit" and the prosecution b~ its state


mEmt made through Mr Ford, asks the' court to issue a cita


tion for 1fr Foster ,to sho'Wc ause why he should not be pun-
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room -


MR FREDERICKS: I want to say this has gone about as far


as a man wi th red blood in hi s veins can stand.


MR ROGERS: I have some and you can start any time you Ylant


was hastily glanc ed wer by me this morning. I just had


a very brief glance at it, and other important matters at


tracted myattention, and I did not read it, and have not up


to this good hour, read it, and I think the matter should


have more deliberation and c ollsideration and really go over


until tomorrow morning at 9 :30 o'clock. As to ".nether or


not it shall be taken up in th e presenc e of the jury is a


matter to be determined at that time, and is not determ


ined now. If there is any question, however, as to whether


or not an atternptv.as made to get this particular article


to the jury, that ES a matter I think that calls for im


mediate investigation at this time. If counsel for the de


fense desire to make any shovrlng along that line --


UR ROGERS: If you \ull ci te lir Fost~r here, I "".ant to put


h im on the stand. Mr FOster has been h ere in the court


MR FREDERICKS: The absurdity to inject the Hational Erec


tors Association before this jury. Now, keep it out.


THE COURI': When yqu hare all cooled dff, we will go on


wi th this argument.


11:!R FREDERICKS:· There is just one thing I want to call t


court's attention to --


to.
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4


5


6
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THE COURr: Mr Rogers has the floor.


MR FRlmERICKS: Let us confine it to the case and not in


j ect things in here.


MR FORD: If the court please, I ask that the court excuse


the jury \l1ile V~ argue any legal point before the


jury, ::nd I think it is the duty of the co~rt, and I ask


the court to do it.


THE COURT: I am not aWare there is any legal plbint before


the court. It is a question '.mether or not the citation


too t the d efens e and prosecution have joined in requesting


shall be taken up •. It does not see.m to me there should be


so muc h heat over somet bing you bo th want.


}/ffi FREDERICKS: "lNha t ha s the jury to do yli th it?


THE COURl': I have nO! idea what :M:r Rogers expects to ad


dress himself to, unle1JS it is an improper attempt to get


something before th e jury.


MR FREDERICKS: Well, we will listen to 1!r Rogers' argument


and see if he doesn't get something before this jury the t


is improp er.


TEE COURT: I have £Nery confidenc e in ur Rog ers.


lfR ROGERS: l,{r Robert J. ]bster, th e man mentioned in th e


effidavit, ~nd for whom citation has been requested to be


issued, has been in the court room, ~nd as I understand it,


every day' during the trial, ~nd in view of the fact that


we desire an immediate hearing, I st~gest that the cita


tion issue forthwi th, ~nd I think HI' Foster c an be pro


cured forthwi th, ::l.nd thereupon we ,7.ill proc.e<0~:dW
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1 vestigation of the most material matter connected with the


2 affidavit, and that is the attempt to reach the jury


3 wi th hi s s ta t ement ,
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1 which vre believe he had reason to be1i eve, according to our


2 affidavit/would be excluded from evidence, and Which we con-.
3 tend and swear, according to the affidavit, were made for


4 the purpose of reaching the jury. Now, I think that that kin


5 of a question, if your Honor please, takes precedent over an


6 other question, and while I express here now the absolute


7 confidence whihh J feel, that the jury has not been and


8 cannot be influenced or reached by any such consideration,


9 that does not alter the fact that it is one of the prides of


10 our jurisprudence that this kind of thing cannot happen,
IW.


11 and I ask your Honor, to inves tigate it forthwith. Tf your II I


12 Honor Vlants to put this jury out, good and well;
!~


it is with


18 n FREDffiICKS: We are perfectly willing.


19 • MR ROGERS: Let a citation issue ~~forthwith qand we will


13


14


15


16


17


in your Honor's discretion so to do. 1fr Foster ought to come


in here and tell, before we t~e one more syllable of eviden


how he tried to influence this jurY,and hOW, eo far as he


was concerned, he sought to convict this defendant upon absO


1ute1y i11egaI~eans.
. \


20 put Foster in here and see what Foster has done.


21 THE COURT: I am not going to issue a citation for any man


22 to shoW' cause why he should not be punished for contempt of


23 Court until I know more about the basis for it than I do


24 but we will stop proceedings at this point, while I read


25 over. It will te:l,ke a little time. The jury may beexcu.sed


26 for tan minutes and the Court will be in recess for ten mi







161
1 (After recess.)


2 lnt ROGERS: Before the jury comes in I think that .it might b


3 well to file a supplemental affiaavit in which shall clppear


4 all the situation of the article upon the page of the news


5 paper which was 011 the fron t page, an affidavit shoVi"ing


6 that the 'Examiner is placed all along the route of the jury,


7 in windows and upon display stands where the large heading


8 which appears in the affidavit 1 might undoubtedly be seen


9 by the jury, 8.nd the heading, contains the vicious part of


10 the article.


11 MR FREDRRICKS: I don't know whether it would be of any


12 assistance to the court to state that matters of this kind


13 in the twelve years that I have been engaged in the p:' alctim'e


14 of criminal law, coming into court in the middle of a trial,


15 it has been the universal custom of the court to put them


16 off and have them heard outside of the Court or outside of


17 the hearing of the case. I never have knovID, and I have seen


18 this thing happen a dozen times or attempted a dozen times 


19 I have seen it attempted a dozen times, and there never has


20 yet been Jr ecedent where the Court has given it one moment~


21 time in the presence of the jury.


22 }[R ROGERS: If counsel will mention any case in which it


23 hClppened, I will be glad to hear it.


24 ·MR F.!?FDERICKS: It happened at the bribery cases at Ocean


25 Park, where the District Attorney himself was cited


26 contempt of court and the attempt ~s made to


I
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1 It happened in the Connors case before ~udge Willis, vfuen


2 ~udge Willis at once P»Lt it on to the next day. Those are


3 two that come to my mind right now.


4 THE COURT: In view of the request Mr Rogers made to file


5 supplemental affidavits, --


6 1m ROGJJ'R.S: -- I didn't request it, I simply said it might be


7 well to file it,if your Honor desires it. I think the affi


8 davit is sufficient for a citation and the other matters


9 is a matter of proof, but if your Honor has any doubt about


10 it,


11 THE COURT: It strikes me that the matter you have stated


12 in the last few minutes is more important than anything


13 set forth in the affidavit. These matters, no matter how


14 vicious, if they never did reach the jury or the eyes of


15 the jury never did rest upon it, -- these matters would be


16 reprehensible, there is no doubt about that, but the sting


17 would be taken away from it if it never reached the eyes of


18 the jury.
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1 If, as you say, the situation you have just suggested, you


2 want to set that out, it strikes me, on first thought, that


3 woul d be th e most important fac tor.


4 MR ROGERS: Aside from tmt, if your Honor desires such an


5 affidavit, we will file it, but aside from th at, whether


6 or not the attempt to reach the jjtry, was successful, the


7 purpose is plain, and aside from ')!hether it reached the


8 jury or not, we are enti tl ad to h,ave the cou rt unaffec ted,


9 we are entitled to have witnesses unaffected by any such


10 things as that.


11 THE COURT: It is a most reprehensible practice for par-


try their cases in the newspapers, and attempt to prejudice


ties connected directly or indirectly, remotely or simply


001 ecting


La'wsuits of this


vdth one side of the other, to


That is the purpose and obj ect of the jur:rand no other.


open court, and whatever their v erdict may be, it is one


trot the public generally Vlill recognize to be a just one.


That is the :reason we spent all these days in selecting


that class of men.


system, that is the reason we spent mys here in


as a matter of sentiment,


kind must be tried in court, and in open court, must be


determined by the dfidence that is introdlmed in open court


public opinion in a matter of this kind.


jurors who are men of such standing in the community that


wha tever their verdict may be, their verdict be based


entirely upon what is heard and ..-hat they hear and see in
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1 Mr Fredericks: That is our position, your Honor. We want


2 to keep everything alWay from them. There is anoth er f ea


3 ture I would like to call to the attention of the cou It,


4 the petition and citation for contempt of court, as your


5 Honor knows, is a criminal proceeding, a separate criminal


6 ~maIge, charging a man with the commission of an offense,


7 and, ~s conn 001 s;ays, it will be the duty of the District


8 Attorney to represent the state in that case as in any,


9 other, and representing the state in t m t case, and repre


10 senting the state in this case, you can readily see, is


11 1 not a matter that one man woulddare to undertake. While,


12 if those things are true -- and I do not believe the'J are


13 if those things are tIjle, there is a case for someone to


14 prosecute. ur Foster has no connection 'Ifi th this case, so


15 far as I know, at present is not a wi tness in this case,


16 so far as I know, at present hisadvic,e and consideration is


17 not asked for, songht or given in this case, nei ther is


18 too t of the Uational Erectors Associa tion given in this


19 case. ']his is a case in ,:Jhich the People of the State of


20 California are plaintiff, and vIe are endeavoring to per-


21 form our sworn dutjes. It is t rue th~e are undoubtedly


22 those who sympathize wi th us, and th ere are undoubtedly


23 those vmose sympath.ies are cgainst us; there_are those 'who,


24 by reason of their sympathies would be glad to help us and


25 have helped us, ~nd do help us, ,just as there are those', 0


26 by reason of their ::ympathies, YfOuld be glad to hind· er
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but, through it all, the state of California by its sworn


officers, has a firm grip on this prosecution, and does not


propose to permit anyone else thm the state of California,


to· participate in this pro secution in its management 0 r di


rection. liI'ow, that is as far as we can go. liI'ow, if some


one \mo has in his sentiment, ~llowed himself, as coun reI


allges Hr Foster to be, has done something that is indiscret


something that is ,vorse than that, and that is contempt of


court -- and I cb not think he has, -- but if he has, of


course, we are not in a position where we \vouldcare to go


and say, ItI am the pUblic prosecutor, and I am goi~ to


prosecute this man and you must keep your hands off. 1t We


do not yfish to put ourselves in that posi tion; we cannot


do that. If he is to be prosecuted, then toot prosecution


nust be taken by some disinterested person, by someone \vho


has no interest in this case, in order that it may be a fair


and prop er hearing. Blt, as it stands now, it shoul d be tak


entirely outaf this case, and if he has committed an of


fense, he should be punished for it, but it should not be


permitted to influence this case.


THE COURI': The only question is, whether you desire the


time to file further affidavits.


HR ROGERS: Yes sir., I desire to file affidavits,nnless


citation has been ordered as agreed to.


THE COURT: There has been none ordered.


HR FREDERICKS: Then, t here are proc eeding s t hat the 00-
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1 fendant is entitled to, and opportunity to answer and to


2 hire an at torney to defend him, and all that.


3 TIm COURI.': SUfficiBBtunto the day is the evil thereof.


4 1,ffi FREDERICKS: That is not a matter to be taken up now.


5 MR ROGERS: I think it is, if your Honor pleases, if the


6 jury, through this outrag eous article --
,


7 THE COURT: I have read it. I have read i:t since the court


8 adjourned, although I read the heading this morning.


9 MR FREDERICKS: ],[us t we go on and hang thi s defendant on


10 a tree 'Ni thout his having a chance to having a layvyer and


11 being heard?


12 l!.R ROGERS: No, no. He can have the District Attorney to


13 defend.. him, as it is appaeent he '!Jill have, because


14 the District Attorney sGrs he does not believe he committed


15 the crime, of course, he is not in a very good mood to pro-


16 s ecut e him.


17 JltR FREDERICKS: For that reason I delt'line to.


18 lrR ROGERS: Ee says he does not wish to prosecute him.


19 UR :EREDERICKS: I eli d not say t mt.


20 THE COURT: That is not fair to the District Attorney.


21 HR ROGERS: Then, I "vi thdraw it


22 THE COURT: He can call upon the State's Attorney.


23 HR FREDERICKS: The court can appoint a spooial prosecu-


24 tor.


25 JiLR ROGERS: I do not think we ought to go on wi th this


26 jury with that crticle staring before them from one plac
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to another along the route.


THE COU1~: I~ it is tTIle, then that is another question.


Have you made StIch an investigation?


]!fR ROGERS: yes sir, I hme sent a man along the road, and


I have foun d plac e aft e r plac e and newsboy aft e r newsboy


had that article on the front page, and there is nothing to


it but four-inch big black type at the top, undoubtedly


for the purpos eof displaying it before the jury, it is


no t a front pag e story.


MR FREDERICKS: Those are matters Mr Foster is entitled to


hme tried. He is presumed to be innocent until


proven gUilty, and he ought to be given time to hire a


la...vyer.


'[R APPEL: 1,fr Foster -- why is counsel so solicitous to de


fend him?


UR ]RE])ERICKS: A square deal, that is all.


HR APPEL: We a sk tile t an inj unc tion be issued on our affi-


davit restraining him in the citation. Now, this is a mat-


ter that is due to us in the course of this trial.


MR ROGERS: I ...vill tell you ,vhat has happened, tba t arti


clesays that ur Foster is stopping at the Und.on League


ClUb, not a public hotel at all, where one of the jurors,


Hr GOlding, is a m€lllber, a most unique and remarkable con


dition of things, and I ......ant to kno'lJ' something about this,


if your Honor pleases, and I think I am entitled to


lrR FREDERICKS: I do not think counsel is serious.
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1 HR ROGERS: I am serious about this. v.hy do es a man like
.,


2 W. ,1. Foster stop at the Union Le8(Sue Club where }"fr Gold


3 i ng , one of' the jurors, is a member?


4 1fR FREDERICKS: BIt he is not inattendance.


5 TEE COURI': I cannot follow you. Golding, al though a mem.


6 ber of' the Union League Club, I think he mid in his exam


7 ination, is not and will not beat the Union League Club


8 until thi s case is over. I cannot follow you.


9 UR ROGERS: You might look into it and see "-vhat this thing


10 shows for.


11 THE COURT: yeS, I am perfec tly willing to and vvi 11 help you


12 look into it. The court is interested "in this matter;i!


13 these things that you suqgest, if they are true, why, it


14 is undoubtedly an unl~vful int erference with the proc ess and


15 proceedings of the court and is contempt, but it must be


16 sho"wn in an 0 rderly and proper mann ere


17 ]fcR ROGERS: If your Honor desires that affi davit, \va will


18 file supplementalaffidavits forthvdth.


19 THE COURT: In regard to the matters you have SUCSgested as "


20 being of prime importance here.


21 1I1R ROGERS: All right, sir.


22
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Youragreed was an attempt to interfere with this case.


well as myself, that that kind of thing ought not to exist


in this country, and that no man ou~~t to be put to trial


under those circumstanc es, but your Honor thought at that


time, and I agreed with you, there was nothing your Honor


could do, and immediately there follows this scandalous thi g


any member of the steel tlllust or the erectors' association.


intimidate and prejudice our witnesses, to give us the most


queer trial in America, we do not intend to stand that


unless we have had this produced


'MR. FRED:!i'RICKS: That is what we want to do, we want to try


him on the level and we vant to try him squarely.


MR ROOERS: Your Honor I you will remember I called your


attention to another attempt to int8rfere with this case,I


called your Honor's attention, in the presence of 'fr Ford,


to an article published in the same paper which vie both


and we do not want to go on \nth this kind of thing,


coming up day after day against us, wi th every attempt to
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1m mRED"H'EICKS: In the meantime, are we going to trial in


the case of Clarence Darrow for bribery?


UR ROG"filR.S: Yes, we are going to try him squarely and we are


going to try him without interference of Robert J. FOster or


Honor expressed then, if I may be penni tted, the desire tha


that sort of thing stop. Your Honor said at that time, and


said it with the approbation of the District Attorney as


Darrow.


'.ffi FREDERICKS: The question is, are we going to try Clar
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1 \{R ROG~S: Yes, and we are going to try him fairly and


2 squarely.


3 IlR FR~RRICKS: The prosecution has nothing to do with


4 that--


5 1{R ROGERS: Then how did General otis send that dispatch?


6 lIR FREDRRICKS: General otis has no more to do with this


7 pr9secution than you have to do with it.


8 "MR FORD: I would suggest that your Honor assign this


9 contempt proceeding to some other Court, and that we proceed


10 with the trial of this case.


11 1,{R ROGERS: I do no t wonder, your Honor, that counsel wants


12 to get out "from under.


13 1!R FORD: I object to any such ungentlemanly language, as


14 "trying to run out from und er ".


15 TH"B': COURT: mreally fail to see what this- is all about.


16 There is no difference of opinion between counsel on either


17 side, and the court, but what ought to be done here, perhap


18 aside from the question that I wonder how much excmtement


19 there would be here if th ere ViaS a real differenc e of'


20 opinion. There is no question,but what under the facts


21 set forth in this affidavit, and the facts stated by "lI.'!'r ROge


22 and presented in the affidavit, there should be a citation


23 issued to R. ~. Foster and he should be brou~~t before the


24 Court to show cause" why he should not be punished for con-


25 tempt.


26 MR ROGERS: Will your Honor give me fifteen minutes to


draw that affidavit? I need that time, because I want
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1 investigate it before we go on , I have some infonnation I


2 do not Care to disclose uhtil I see whether we will get


3 the process of this court.


4 MR FRlIDERICKS: Here is a man named Foster who is charged


5 with contffinpt of court, he has a right to be heard, he \nll


6 hire lawyers, and they "Will file their are wers to the


7 petition and the matter has to be heard, there is a regular


8 orderly waY,for this proceeding.


9 THE COURT: And that regular orderly way will be followed.


10 But the question iS,whether or not the exigency of the case


11 ' is such that the Court will take a recess at this time, to


12 enable Mr Rogers to prepare his affidavit.


13 }'ni ROGF.RS: Fifteen minutes will do.


14 THE COURT: He knows and what might be required - if you


15 insist on the matter -- ?


16 lffi ROGERS: Yes sir, I do.


17 TJrE COURT: : I will compromise with you and I will give


18 y ou ten minutes.


19 ~!R ROG~S: I do not think I can get a stenographer and this


20 affidavit cannot be made out in ten minut es.


21


22
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-~etel THE COURT: Cannot you dictate it to one of the court re


2 porters and file it a little later?


3 MR ROGERS: I would ask your Honor to investigate it,


4 there has been too much of this case.


5 THE COURT: I fully agree with you there has been too much


6 of it. I think there is nothing more reprehensible in this


7 country than the attempt to prejudice either one side or the


8 other in the minds of the public by newspaper articles be-


9 fore the case is presented. There is only one way to try


10 a lawsuit.


111m FREDERICKS: We have been trying to avoid that.


12 TIm COURT: I am not criticising you in any shape or form,


13 I am trying to agree with Mr Rogers' statement. I think


14 we are all of one notion. The Court will take a recess


15 fifteen minutes.


i th 16 (


17 (After recess)


18 THE COURT: Gentlemen, I have car£?fully read the affidavit


19 of Mr Earl Rogers, H HAppel, W H Dehm and HL Giesler, and


20 the supplementary affidavit filed within the last few minute 


21 I should not say they are filed, but I order them now to be


22 . filed, and from the reading of tllose affidavits it appears


23 there has been some attempt, at least, by R J Foster, to act


24 and unlawfully interfere with the process and proceedings


25 of the Court and it is ordered that a citation be issued


26 directing Mr R J Foster to appear before this Court tomor
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row morning at 9:30 o'clock to show cause why he should not


be punished for contempt.


1m FREDERICKS: If the Court please, in that connection,


as I stated a while ago, it is the duty. of the prosecution\


to represent the prosecution in a contempt case, and I feel


by reason of my personal knowledge of matters and my posi


tion in this case,that I am disquaibified from acting with


that deliberation which a prosecutor should, and I would


like to ask the Court to appoint someone to represent the


prosecution from the bar from Los Angeles, someone disin-


terested in this case, and I should also like to ask that


the citation include the writer of the Examiner who wrote


that article and those articles, and also the man on the


Examiner mlo wrote the headings, because I believe that if


there is any contempt been committed it has been committed


there, and the ·a.ffidavi t is sufftl.cient to cover such a ci t8.-


tion.


THE OOURT: I doubt the sufficiency of the affidavit, but


I assume there are a great many writers on the Examiner and


there are probably seyeral men engaged in the business of


making headings on the Examiner, ror:all I know. I do


not know who to cite.


1m FREDERICKS: Well, a custom that has been follo~ed in


the Courts in cases of that kind, I remember once ~~en the


Los Angeles Times ViaS cited for contempt. of court for


the publication of an article, and the heads of the
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1 were cited and they are responsible. I think your Honor


2 THE COURT: But there will have to be some particular


3 person cited. I cannot simply issue a citation to whoever


4 ~Tote that article?


5 IdR FREDERICKS: We will be sufficiently interested to fur-


6 nish the name of that person to the Court, because we be


7 lieve there is a systematic attempt on the part of someone


8 on the Examiner to get the stuff before the public, and it


9 is inimicable to the prosecution, and we want the matter


WeWe want to find out Who is doing that.10 I thrashed out.


11 . want to include the other article published the other day


12 purporting to be the statement of General Otis, and we will


13 sift this thing out, if the Court will appoint a prosecutor


14 to handle it.


15 THE COURT: Who is aeputy Attorney General here now?


16 MR BREDERICKS: G~orge Beebe.


17 THE OOURT: Mr Beebe, will you act in this matter? I will


18 appoint you as special prosecutor to look into this matter.


19 I think it is proper the Deputy Attorney General, not being


20 interested I assume you are not interested or have parti


21 cipated on ei tOOr side of th is rna tter?


22


23 I
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1 HR BEEBE: Ict'annot say I an interested. I don't know S1.y


2 reason why I should be.


3 THE COURT: I will appoint Ur George Beebe, Deputy Attor-


4 ney General, to ret as Special Proescutor in this matter.


5 Anything further relative to the contempt proceeding s?
, ,


6 HR ROGERS: No.


7 THE COURT: Call in the jury.


8


9 (J"nry returned into court room.)


10


11 GEORGE N. LOCKWOOD, recall ed on behalf of


12 the people, testifi ed as follo'\iVs:


13 DIRECT EXAMINATION resumed


14 THE COUT : what was the number of the indictment on trial


15 in department No.9 at· the time of the occurrenc e referred


16 to?


17


18


19


20


lJR FORD: 6939.


THE COURT: Are you sure that is the number?


lim FORD: yes sir.


THE COUR'r: When cour.t adj ourned Saturday, a somewhat


21 important ruling was taken under .advisement-, and numerous


The court


pas ex~ined those authorities with· as much care as the


time ~."ould permit, and unl ass coun salon ei ther side have


something "Nhich they desire to say in amplification of


the authorities sUbmitted, the statements made and argum


and ve~- helpful authorities were submitted.
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1 presented before adj ournrnent on Eaturday, the court is ready


2 to rul e.


3 l'JR FORD: I do not believe, if your Honor please, that I


4 aalle d yourattention to the case of people versus Glass.


5 THE COURT: I read tlnt case very varefully, thedefend-


6 an t called it to my attention, and I read it very carefully


7 and I expmt to base my ruli~g almost entirely on the case


8 of Peopl e v erSL1.S Glass.


9 I,m FORD: In that case the distinctions of the class of


10 evidenc a, vmether another offense which should be rej ected


11 and tho se \'lhich should be admitted, were brought in 61i-


12 dence--


13 THE COURT: I read that crase, and I &pec t to base my d e-


14 cision on that very case. It is the case I hmre given most


15 especial attention to '!lith reference to this ruling.


16 The question before the court "was an obj ec tion to certain


17 evidenc e and a motion to strike out. The objection is


18 overruled and the motion to s trike out will be denied. It


19 may simplify matters by making a very brief statement of


20 the connec tion. The ruling is based upon the rul e that


21


22


evidence of other similar acts must be confined toattempts


to bribe or unduly influence some oth er person connected


23 \iIi. th the t rial of Peoule vs. :r. P.. McNamara, under indict
j -


24 ment lIo .6939. It is not for the mere purpose of sho~~ng


25 other distinct crimes, 'but as sho......ing tInt the specific


26 act of bribery charged, \-.as but a part execution of







1 conspiracy or scheme which contemplated the certainty of a


2 plot of conspiracy to prevent the jury bringing in a


3 verdict of guilty. If such testimony can be presented it


4 yn.ll be competent e.nd will be received by this cou It.


5 l[R FREDERICKS: Iv.es just reading the record, your Honor t


6 to see \7hera I had I eft this 'wi tness in the narrative.


7 THE COURT: I might add, in connec tion \"n. th that ruliJ1g,
-


8 that the introduction of evidence vdll not be allowed to go


9 any fL1rther, the introduction of evidence will not be per


10 I mit-ted to go any further than to evidence, if any there be,
I unduly.


11 of acts or attempts to bribe orl\influence some other juror


12 or other person connected with the trial of People vs.


13 J". B. McNanara, under indictment No.6939.


14 1{R FREDERICKS: All right, your Honor. Shall we proc eed?


15 TEE COURI': Yes sir.


16 If


17
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1 1,ffi FR'BIT)"E'RICKS: The last answer, if I may read it, just two


2 lines, in order to get the witness at the point where he


3 left off. you r8mffinber, Yr Lockwood, you were narrating -


4 TIrE COURT: One moment, Captain. I had my transcript but.
5 left it in the courtroom. I ~nt to have that before me.


6 1m ROGHRS: I do not believe that this question presented


7 the subj ect generally at all, but T believe your 'Honor's


8 view ls undoubtedly correct as to this question. I have so


9 argued it at all times, as I said to· ,your Honor the other


10 day, -- r do not beaieve this question presented the issue


11 at all, and while your Honor --


12 TH"R COURT: T was assuming that it did.


13 ~ffi ROGBRS: I do not think it did.


14 TH~ COURT: And acted accordingly. However, it is just as


15 well, it came perilously near it.


16 MR ROGTmS: I urrl erstand your Honor I s vi ew of it.


17 THE COURT: I think it is a good time to settle that ques-


21 lffi ROG~S: Just so we understand the situation.


22 TH"R COURT: statement made in court,for the information of


23 counsel, as to what the rulings along this line vall be?


241m ROG"P'RS: Yes sir.


25 ~m FRlIDc:nICKS: We will govern ourselves accordingly,


26 your 'Honor, in our questions. Page 138. You were narra







1


2


3


4


5


1~91
Yr Lockwood, the conversation which occurred between you and


Bert Franklin in his office here in Los Angeles, being the


first con'Tersation that you had had with ",r Franklin, as


you stated, in Los Angeles or elsewhere, in regard to the


question of accepting a bribe for purposes you have referred


6 to. And you stated, T think, What the date of that meeting


7


8


9


was; T think the 9th. A The 9th.


Q' Of November? A Yes sir.


Q Along about in the forenoon,sometime, you said?


10 A Yes sir.


Ji
ll <' And the last answer you made was, llJ:fe told me that he


2 had already one juror there, that 'WaS fixed, and that T
calling


13 knew that juror better than T did him. II Now, then/your


14 attention~o that answer, did you know through reading the


15 press or otherwis e, who had been acc epted on th e 'l\cNamara


16 jury at that time?


17 11m. ROG'ffiS: Objected to as incompetent, irrelevant and


18 immaterial and hearsay, and no foundation laid.


19 THE COURT: Overruled.


20 \{R ROGmRS: ~ception.


21 A yes sir.


22 1!R FREDPRICKS: And did you know one of the jurors there?


23 ( A
\


One and only one.


24 "'ffi ROGERS: The same obj ection.


25 TIrE COURT: Overruled.


26 1·m HOllERS: Rxception.







Robert Bain.A'What v.as the name of the one you knew?


1 ~t'JhReFRonFJ)e:.'ICKS: That is you did not know any others, but


2 ~ A Just one.


3 ~
4 1m ROG~S: The same objection, please, to that question.


5 It was are wered before


6 THE COURT: Overruled. Yes.


7 lu{ FR~~ICKS: NOW, I haven't in mind, and don't know


8 Whether you have everything younstated as to that first


9 conversation at that time, and do you now remember anything


10 further that was stated at that conversation that you did,
!


11'


12


13
•.•• -',> :


not give Saturday morning? A I remember nothing only the


,mode in which he answered me,as to how the balance of the,
.'payment could be made. /


14 -:Q, What did he say? A He offered the name of a man


15~living out in Tnglewood, as a proper person to hold that


wife wants to be careful about how she spends money~just now


do~7·t"";~~tOt~·fl·Oiir-rsh"'·'~-;~~h-~f'·-it.·''-J --
I


24~ 1m A'PPli"L: We move· to strike that out,your nonor,on the


2ql"I~round that that is a matter outside of the issue in this
-:. ~4 ,' .. '


,26" 'case, and outside of the evidence; that it is not a dpc'
J I.tion or act on the part of a juror, which ini tself shows


'. ~ .. :it was in view of any conspiracy. Incompetent,irrelevan
tt" immaterial and hearsay. scanJb'Jd by


16 "Foney.


17:Jq Now what money was that? AUhat was the money that was


'18 }(;, be paid the $2000 or $1500 and $2000 if he could get
, . "J~


t~/ {",the money, in case I accepted the proposition ,and w'ent on
'. f :.
~, ... '.',21 1.,;the jury and brought in a verdict of not guilty, and further


',21 '·he told me, he said, "How if this thing goes through, your
-'-"~'--."-'~ . -


---~--"-'-""""""-'-~"--







the last person that I would want to know anything about it.
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,Smitq MR FRETIERICKS: We think it is very material, your Honor;


2 part of the conspiracy showing the method to be used to


3 conceal a crime.


4 THE COURT: Overruled.


5 1m ROGERS: Exception.


6 MR FREDERICKS: No~, anything else at the first meeting


'7 that you think of?) A I to Id him that in case too t the


----~ - -'8/ 'matter went through as outlined, that my wi. fe would be ,
.f
!


10 !~ APPEL: We move to strike out that statement on the groun


11 it is incompetent, irrelevant, inRnaterial and hearsay, and


12 that the views of the v.i tness on the stand at that time was,
I


13 at this time, or at any time, are not binding upon the


14 defendant.


15 MR FREDERICKS: Part of the conversation.


16 THE COURT: Overruled.


17 llR APPEL: Exception.


jUdge a half hour, that is exclusive -- that was all in rega


that took place at that time.


And that, as far as I can tell, is all the conversation18


19


20


21


A'


!;ffi FREDERICKS: About how long were you up there? A I shou a


22 to thi s case. There was some other little matters.


23 Q I only want it approximately. Then where did you go;


"" 24, .~hat is, generally -- A Went home •
. ~-


25 Q


26 Q


i ~ay.


Out to your ranch? A Yes sir.


What day of the week, noro, was that? A That was Th
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1 Q Thursday the 9th of november? A Yes sir.


2 Q How, when did you see Franklin again, if at all?


3 A On tJ:,~ol~v.'ing Saturday night.
,.,...- .•...---. .....,_.•,-_.......,-""'."'~~~:~..,._......... -"""'..,,;......;.."'.,,•••.'"!


4 Q What day 0 f the month would that be? A Too t wo uld be


5 the 11th.


That was the 11th? A 11th.


7 Q Where did you see him then? A At my house near Covina.


8 Q And who was present? A No one but himself and mysel f.


9 Q What time in the evening was it? A I should judge it


10 I was about 10 o'clock.
i


11 Q


12 Q


How did he come out, do you know? A In an auto.


Was there a driver with him? A There was, an'd 0 ther


13 people, I don't know Who. There was one or more ladies in


14 the au to.


15 Q IVhere -did the conversation occur with reference to


16 the automobile? A On the lawn, at the corner of the house,


17 the southwest corner.


18 Q About how far away from the automobile? A One hundred


19 feet.


20 Q And what was that conversation?


21 MR ROGERS: That is objected to as hearsay, incompetent, and


22 no foundation laid; irrelevant and immaterial.


23 THE COURT: Overruled.


24 rm. ROGERS: Exception.


2\' A We passed the time of day, "Hello Bert", "Hello


2 and I stated to him: "Bert, no use for to go any further


I
i







1 with this' transaction for I won I t have anything more to do


2 with it at all lf
• He said he was sorry and told me that the


3 proposition was still open. and if I concluded to accept it


4 to let him know. Bid him good-night, and that closed that


conversation. -r-'
Anyone else in hearing? A I think not.


\Vhat was the next thing you did with reference to that


9 ME APPEL: Wait a moment. We object now. if your Honor


10 please. to any acts, declarations of this witness, on the


11 ground it is incompetent. irrelevant and immaterial, and no


12 foundation laid; hearsay ahd not binding upon this defendant.
r


13 Whatever he did after that, your Honor, is not proper eVidencl,E


141m FREDERICKS: It will be seen it is absolutely material.


15 Showing the status and. relation of this witness to the fur-


16 ther transactions in the case.


17 MR APPEL: Whatever he did or said to anyone else is not


18 material.


19 I 1m FREDERICKS: I am not asking ~at he said.
I


20 MR FORD: Showing his relation to the case.


21 11'1R APPEL: His relation to the case would not bind this


22 defendant.


23 MR FREDERI CKS: It v>o uld be important why his testimony -


24 the jury must know the relation of the witness to the case.


25 MR FORD: What he did will not affect the defendan t, but it


26 does affect his credibility.


!
I
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1 THE COURT: His creditibity is not attacked.


2 1m FREDERICKS: Well, it is absolutely a link and part of


3 the res gestae of the case. Without that the jury --


4 without the next step in this case the jury would not under


5 stand the further transaction, and they must have those


6 things, for they must understa~d. They will be in the dark


7 wi th regard to the proceedings.


8 THE COURT: Well the object of this lawsuit, of course; is to


9 enlighten the jury as to what has happened.


10 MR FREDERICKS: That is the idea exactly.


11 MR APPEL: You canno't enlighten the jury b, hearsay eVidence.


12 ~JR FREDERICKS: We are not asking for hearsay eVidence.


13 MR ROGERS: You don't claim the defendant was there?


14 MR FREDERICKS: I am not asking him for hearsay evidence.


15 Haven't asked him for anything that was sai~.


16 THE COURT: Read that last question.. (Last question read by


17 the reporter)


18 THE COURT: I guess we will have to answer and you may have


19 la right to strike it out. I cannot anticipate what the
I


20 answer will be. The motion will be denied.


21 MR APPEL: Exception.
/"


2~ A I went to the District Attorney and told him what had
~


~~ happened •
...


24 MR FREDER ICKS: And when was that? A I can't place the


25 date. It was some time during the following week, I


26 Mn APFEL: Now, do es your Honor still insist that your


I
, i







1 Honor's ruling is right?


2 1m FEEDERICKS: Most assuredly.


3 MR FORD: Merely preliminary.


4 THE COURT: Want to move to strike it out?


5 MR FREDERICKS: Mr Lockwood, this was sometime in the fol


6 loWing week? A I think so.


7 Q Now, let's see, that week began with Sunday the 12th an


8 by the district attorney, you reported it to J D Fredericks?


9 A Yes sir.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







VIe obj ec t to that onWait a moment.IIf.R APFEL:


}:~R FREDERICKS: Well, I cannot ask him about one day -


everything he did in that day.


MR APPEL: Not binding upon this defendant.


THE COURT: I do not see why.


}'[R FREDERICKS: Every day, it would .take so 10l1g', and it


is so useless -- to say between tho se times --


THE COUR'r: I think tha t is the only way to present it un


der that obj ection. Obj ection sustained.


1:iR FREDERICKS: Veryy;ell.


Q Between th e time tha t you tol d :me, talked to me about


this matter -- I suppose the record ~ill show that "me"


refers to ~. D. Fr~der~cks , District Attorney, -- did you


discuss i t ,~ri th anyone else up until the time ':h ic h you men


tioned.
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1 Q When VIas the next -- Ylhen was the McNamara case and


2 your participation in: i.t as a juror, next brought to your


attention by ~.nyone? A On saturday, the 25th day of


November.


Q Saturday, th e 25th day of November? A Yes sir.


Q F.ad you seen anyone in any'way connected with the case


between those times?


MRAPPEL: We object to that as innnatel'ial, incompetent,


irrelevant; calling for a conclusion; no foun dation laid,


calling for negative evidence v,ithout notice to thisdefend


ant.


I:
5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I
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The sheriff informs me two witnesses are here


THE COURT: The ~Qtnesses subpoenaed \mo appear here at this


time, are EOCcused un til tomorrow morning at 9 :30, and d.irec t
-,


cd to report tomorrow morming at 9!30 without further


who have been subpoenaed in connection 'wi th the contempt


proceedings. where are the witnesses?


(Here the 'ltd. tnesses come fo rVl8 rd. )


1 ground it is incompetent, irrelevant and innnaterial, hear


2 say, no foundation laid, not binding upon thedefendent.


3 MR FREDERICKS: WiW, it shov/s this wi tness' acts.


4 MR APPEL: His rots do not bim the defendant.


5


6 T:Em COURrr:


7


8


9


10


11


12


have it.


1!R :MORTON: :Mr l!orton and 1I!r Green.


process. What are the names of the two '.vi tnesses?


TEE COURT: Thank you. F.ave you the names, Mr Clerk?


THE CLERK: Yes sir.


THE COURT: All right. Proceed ",lith this case.


THE COURT: I didn't hear it. Read it.


(Last question and obj ection read. by the reporter.)


THE COURT: 'bat obj ectionwas sustained.


Iffi FREDERICKS: Wa~ sustained?


THE COURT: yes, I think I sustained the objectkon to tbat.


Read it ~ain, Mr Reporter.) (Question read.)


1JfR FREDERICKS: There vas a question pending.


13


14


15


16


17


18


19


20


21


22


23


24
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26







fhat is
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1 A I think lEr Brown was called in


2 Q Well) up until the time --


3 ],fR APPEL: Wai t a moment. Does your Honor sustain th e ob-


4 jection here. and the vJitness goes on and answer?


5 my understanding.


6 IvfR FREDERICKS: The answer may be stricken out by consent


7 until t.he ruling.
,


8 THE COURT: ,I think your understandiI:\g is based upon nlY


9 misstatement. I sup:po sed) whEn the reporter read it, tmt


10 was the cpestion I had sustained the obj ection to) but it


11 seems there va s another qu estion) and there seems to be


12 0 obj ec tion.


13 ]';'rR APPEL: Oh) yes) the reporter read my obj ection.


14 TEE COURT: The reporter didn't read it) when I requested


15 it a moment fgo. What is the obj ection?


16 the ans\,ver.,


Strike out


17 lrR FREDERI CKS : It may bestricken out.' I will withdraw


18 the question.


19 TEE COURT: Very well. Th e question is vii thdravm, and


20 strike out the answer.


21 1f8. FREDEHICK.S: You say on the week beginning wi th the


26 to yourattention? A The 25th Uovember.


22


23


24


25


12th of November, you reported this matter to the District


Attorney. and you said -- I asked you then, v.hen was the


next time that this matter \~s brought to yourattention,


wba t vas the date 'when it "8S, the next time
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1 Q, 25th day of November? A yes.


2 Q What occurred at that time, in connection with this


3 case?


4 UR APPEL: We obj ect to that as incompetent, irrelevant


5 e,nd innnaterial; no foundation laid; it is hearsay.


6 THE COURT: Objection overnlled.


MRAPPEL: Ex:ception. A I came to Los .Angiles at the re


qu est of the District Attorney --


9 UR APPEL: Now, your Honor, that is just exactly what we


10 are objecting to, the District Attorney asked him ",hat oc


11 curred; he didn't ask him at Whose request he came or his


12 motive, and t bat y,e are obje cting to his going on here.


13


14


15


16
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1 tm FREDTl'RICKS: There is a point here which the Court will


2 probab~~ want to consider, that is the witness ' status must


3 be established, whether as an accomplice or not. Vlhether


4 he v~s an accomplice depends on the relation which he bore


5 to the case and that relation must be understood by the


6 Court, and the jury, and unless it is understood the ~ury


7 will get the mistaken idea that he was an accomplice,perhaps


8 so that his relation to the case and the district attorney


9 must be undp.rstood by the jury.


10 THE COURT: The witness has not finished his answer, and


11 there has been no objection.


/12 1m FRED"P"fRICKS: All right. Now, 1\rr Lockwood, what day of the


~3 week was the 25th of Noveml)er? A Saturday.


1 Saturday was the 25th, Sunday was ~is matter discussed


by you with anyone an Sunday? A Yes, in a measure.


16 Q With whom? A Bert Franklin.


17 Q Bert Franklin? A Yes sir.


And was it discussed with anyone on lJonday after?


yes sir.


Any time during the day? A Yes sir.


21 Q With whom? A The District Attorney.


22 Q, Who else? A l,fr Browne •


23 Q Who else? A And over the phone with pert Franklin.


24 Q 'And in the night of "fonday? A Well, the discussion


25 the phone call in the evening, and later in the n .or was


26 with Bert Franklin.
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1 Q, Rims elf? A Yes sir.


2 Q Now then, coming back to the first time when this matter


3 was discussed, or brought to your attention, after you


4 reported it to the District Attorney, Which you say was


5 the 25th of November, Saturday,.


6 MR ROG"RIRS: That is not what he said.


7 lIJR FRliiDBRICKS: Well, am T correct? A It was before that


8 I reported it to you.


Yes. But the time you discussed it with someone, after


9 Q,


10 Q.


Yes, I know you reported it to me. A Yes.


11 you reported it to me, the next time you discussed it with.


12 someone, after you reported it to me, was the 2bth?


13 A


14 Q,


yes sir.


And that was approximately how long after you reported


15 ~t to me? A Ab t t 'T h ld' d.... _ ou wo wee,1CS ,_ s ou .1U gee


16 Q, And during that two weeks where had you been?


17 A At my ranch.
C .


18 Q, j. Now, on Saturday.who did you discuss the matter wi thO


"""-J.9 .A. The District Attorney•
.'


20 '4....., 'Where? A At his residence•....


21 Q, On Saturday?


22 1fR APP~: What did he say? (Answer read.)


23 THE COURT: Won't you ~peak a little louder,please, 'so that


24 everybody can hear what you say? A Yes sir.


26 with? A Bert Franklin.


25 Q, l{R FRF,D~ICKS: Now, on SundaY,who did you discuss
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1 Q.


2 Q.


Where? A At m' residence.


Do you know when your name "vas drawn out of the jury box'?


3 ~m ROG11RS: That is obj ected to as a conclusioQ., hearsay,


4 and incompetent, irrelevant and immaterial.


5 MR FRIID:F.RICKS: The question is not to prove when it ms


6 drawn, but when he knew it was drawn.


7 TH-m COURT: That was not quite your question.


8 MR FREDERICKS: DO you know when it was drawn, that was
I


9 the question, yes or no would be the answer.


10 TIrE COURT: You can answer that yes or no.


11 I "MR FR"RD"?RICKS: Well, T will get at it in another way.


12 THE COURT: What is your answer? No'?


13 A


21 Q.


! didn't answer,.! couldn't --


On Sunday, the 26th,nbw what time of day was it you met


A ! should judge between land 2 in the aft ernoO


And vmo was present? A No one but myself.


And where was it you met him'? A At my residence.


Do you know how he came out there? A In an auto.


Anybody with him in the auto'? A There was, T don't


Was the other luaU a passenger or driver? A Driver,


22 I think.


Now, Whereabouts, on your place, your premises, was it


24 that those conversations "nth Franklin took place? A Out


25 at t'!1e 1)arn.


And with reference to the house, Where is your barn?26 Q.
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1 A In the rear of the house.


2 Q How far in the rear? A Possibly a li ttle more than


3 one hundred feet.


4 Q, And did you stay at the barn or in the barn? A Both at


5 the barn and in the barn, outside and in.


6 Q Now then,relate that conversation.


7 'ill ROGERS: That is obj ected to as incompetent, irrelevant


8 and i~~aterial,no foundation laid,and hearsay.


9 THE COURT:


10 I
11'


12


13


14·


15


16


17


18


19


20


21


22


23


24


25


26


Objeetion overruled.







A He came out there aLout 2 o'Clock, I should jUdge, and


I me t him on the 1 awn, ond we walke d around the hous e an d


ut to the barn. The wind va s blowing hard , and we walked


4 i n the lee of t.he tarn.IEe says, "Have youbeen served yet"?


5 And I told him no. Well, he says, "Your name was drawn


6 yesterday, and you will be served bet,ween now and tomo rrow


70rning, and hesa~s, "George,trere is $4000 in it for you,


8 and I 'want you to have it." I said to him, "Bert, if ;r go


9 into this, I don't want no mistake about the money; I want


10 it, if I accept this proposition, I VJant to be sure of it. ttY,


11 Well, he says, "There isn't a shadow of a doubt but \vmt you


12 wi11 get it." He se¥s, "Let's go into the barn." Then


13 v.e passed on into the1:arn. I I sai d to him, "Bert, the


14 500 proposition seems all straight, but this $3500, I cannot


15 see how I could be a t all sure tha tit would be paid over


16 after the matter v~s acca.mplished."j


17 Q I.didn't get the exact figure you mentioned? A $3500.


18 $500 dovm.


19 Q, All right. A \\Thy, he says, "Tb3::.'e won't be any trouble


20 at all;" and again he mentioned Captain White's name as a


21 prope:::- custodian for th e mon E.Y.


22 Q Now, just pause right there and let me ask you who is


23 Captain White? 1/ Why, he Vias the jailer under the White


24 a~ini stra tion as sheriff.


26 Q And while Franklin y,ras a deputy? A Yes sir.


25 Q And vJhile you were deputy? A Yes sir.
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1 Q You both knew him? A .Yes sir.


2 Q Vfat are his initials? A C. E.


3 Q Now, go back to your conversation in the bam.


4 A I said to him, If I don't like t:mt proposition; when the


5 case would be over, why, there might no one )mow anything


6 about thebalance of that money." IFranklin says, "Well.


7 I will tell you vhat I will do. I c anft see any other '·yay


..--8. rot of it, but Captain White~ and I will talk the matter ove


9 wi th Clarenc e Darrow, and he will fix it. If I said, If All


10 right"" and I agreed with him that I would come to Los


llA~eles the following daY, l!onday, and would call him up


12m the phone.l


13 Now, at t.he time you made this -- had this talk vrith hi


14 a bout this money, did. you have any intention ofactually taki


15 the money and going on the jury and voting as he vvished?


16 A No sir.


17


18


Q State 'mether or not youv.ere ccting with the knowledge
Attorney


and advice of the District in what you said in that regard?
"


19 11m ROGERS: Obj ected to as incompetent, irrel~t and imma


20 t erial, and calling for a conclusion 0 r opinion; no founda-


21 tion laid and hearsay.


22 THE COURr: Overruled.


23 :MR ROGERS: Exc eption.


24 A I \',as.


26 that occurred at tmt time in the bam or at that visit?


251m FREDERICKS: Do you :::remember any other conversation
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1 MR FREDERICKS: I think that is the substance of the con-


2 versation.


3 MR ROGERS: Oh) no.


4 THE COURT: Motion to strike out is denied.


5 MR PDGERS: Exception. I ,nIl elaborate that a minute.


6 I I move tostrike it out on the ground it is/incompe-


7 ,t ent) irrelevant and immaterial) and not the substanc e or


8 pnrport of the c onversa tion) and th e witness mows what th e


9 conversation 'was, and doesn't give it.


10 1rR FREDERICKS: Give the conversation as you remember it.


11 UR APPEL: We have a motion here, ur Fredericks.


12 1fR FP.EDERICKS: I withdraw the question.


13 THE COURT: The obj ~tion is good, but I assumed counsel


14 has withdrawn th e question.


15 1~R FREDERInrK.S: I withdraw the question. Give the conver


16 s ation in regard to the suggesting of another name as a man


17 to hold the $3500.


18


19


20
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26
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,7-Smitl1. .& When he had suggested Captain Vlliite and I had objected


2 to him, he asked me to suggest someone and I said H H Yon


3 kin as the proper man to act in that capacity, and he ob-


5 thousand times where he would Yonkin once.


4 jected to Yonkin and said he would trust Captain White a
X


6 Q And what further -- give the conversation as near as


7 you can remember it in regard to -- relating to his propo


8 sition to have Captain White hold this thirty-five hundred;


9 how long he was to hold it, and all you remember about it.
/


10 A Why, he sai d like this: "There is Capta in Whi te; we


11 both know him and he is straight, and it will be perfectly


12 safe in his hands, and he will turn it over to you when the


13 trial is ended."


14 Q And what was said about the five hundred, that part,


15 to come down? A He would pay that before I went in to the


16 jury box, and he said: "I ain't got that.much money with me,


17 but I have got--" I think he said "two hundred dollars" with


18 him, and I objected to making any partial payment.


19 Q You just better put it in the first and second person,


20 I said -- A I said: "I didn't want any di viding up of


21 payments; we better have it all to once."


22 Q Did he Show you the two hundred, or any money at all, -.


23 MR TIOGBRS: That might be leading, you kno~:, under ordinary


24 circumstances. Objected to.


25 1m FREDERleKS: Was there any money shovvn there to you?


26 A Ho, there was not. He said he had it.







1 Q What time of the day, or how long did he stay? 199


2 A Oh, I should judge a half hour.


3 Q Now ~hat was said by him and by you in regard to the


4 meet~ng next day? A He asked me if I muld ca11.1 him up


5 when I came to tovm the next day. I told him I would, and


6 a.sked him what his telephone number was, and he took a card


7 out of his pocket and wrote a number on and handed it to me


8 and said, "Call that number" •


9 Q And then went away? A Yes sir.


10 Q And what did you do \\1. th regard to this case if any-


11 thing on that day further? A. :Nothing that day.


about ten in the morning.


What time did you come into I think


The next day I came to Los Angelo s.AThe next day?12 Q


13 Q


14


15 Q


16 Q
I


That next day was Monday? A Yes sir.


The 27th? A Yes sir. I would like to correct my


17 testimony in just one particular.


18 THE COURT: You may do so.
"


19 \A The day that I called on John D :B'redericks at his
\


20'\residence, was on Monda.y, instead of Saturday.
'....


21 HR Fr'EDERICKS: Now do you remember wha t time on that Mon-


22 day -- that is the Monday you are talking about now? A Yes


23 Q You remember that time on Monday \\nen you left my house


24 to go out to El Monte, do you remember what time of the day


25 that was? A Vlliy, somewhere along towards 5 o'clock.


26 Q In the evening? A Yes sir.







o
Now, do you remember how long you stayed there at the


house talking? A Why, I should jUdge I was at the house


altogether perhaps three-quarters of an hour.


~'I;, Now, what time was it when you got to town?


5 A ~bout I 0' clock. .


6 Q Is that what you answered first? A No,' that is not;


7 that is the correction which I wish to make.


8 Q When you got to ~os Angeles about I o'clock on Monday


9 morning the 27th what did you do first? A I went into a


10 telephone booth at the Pacific Electric station and called


11 I up the District Attorney.


12 Q Did you get him? A I did.


13 Q Then what did you do? A I asked for a meeting with


14 him and he directed me over the 'phone to come to his resi


15 dence, and I went out there.


16 MR ROGERS: This is assumed to be under our objection?


17 1m FREDERICKS: i'lo, your Honor, that is hearsay.


18 MR ROGERS: It is apparent this witness is shooting it in


19
so fast we cannot object.


20 MR APPEL: We objected to the same line of testimony once


21 before, the acts between the District Attorney and him, and


22 your Honor overruled us, and we thought, of course, it was


23
under the same- objection.


24 MR FREDERICKS: The question was perfectly proper.


25
THE COURT: Read the question. (Last question and answer


read by the reporter)
26
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1 1m ROGERS: I move to strike it out as not responsive, and


2 hearsay.


3 THE COURT: Strike out the answer.


4 MR FR~DEnICKS: It can hardly be expected a witness would


5 understand what part of a conversation would be admissible


6 and what would not, and that this witness would not be -


7 TilE COURT: Answer stricken out.
into


8 MR FREDERICKS:. We are willing to go :\\'" this part, but. we


9 know if counsel objected to it that cannot be gone into.


10 Well, you went out to the house? A Yes sir.


11 Q And stayed there how long? A rmy, after I got there


12 I think I was there not to exceed three-quarters of an hour,


13 possably an hour.


14 Q . And who all did you talk wi th there?


15 MR ROG~S: That is hearsay,--


16 MR FREDERICKS: I am not asking what he said.


17 MR ROGERS: Wait a moment until I get my objection.


18 hearsay, incompetent and no foundation laid, irrelevant and


19 immaterial.


20 THE COURT: Overruled.


21 MR ROGERS: Exception.


22


23


24


25


26







1 A I talked with the District Attorney and with Browne.


2 'MR FRHIDKIRICKS: Do you know what In- pwowne's posi tion was.


3 A


4 Q,


Detective in the District Attorney's office.


When is the first time you ever met '~r :Browne in connec"


5 tion with this case? A The first timeT went to the Dis-


6 trict Attorney's office to report it.


7 Q, Well,when was the first time you ever met him in connec"


8 tion with this case, and discussed this case in his presence


9 MR ROG~S: I think he has answered? I don't think counsel


10 is entitled to change his testimony by.intimating that ie


11 does not like the answer. I call your Honor's attention to


12 the record.


13 THE COURT: Read it.


14 ~ffi FRF.D~ICKS: KnoWing the facts as I do I didn't think the


15 question v~s understood. (Last question and answer read by


16 the report er. )


17 THE COURT: Objection overruled.


18 \m ROGms: :Rxception.


19 MR FORD: Read the last question to the witness.


20 (Last question read. )


21 A To the best of my knowledge and belie~ it was the first


day I went to the District Attorney's office ,nth this matte


I went with the District Attorney out to 1?~ Monte.


That is my memory of it.


1m. FRFDERICKS: Well, you were up at my house, and then what


did you do? A I went with the .. - after discussing


22


23


;24
{25
~26
~''' ..







1 Q, How did you go? A In his autO.


203
1


Who all in the party? A Myself and himself.2 Q,


3 Q Anybody els e? A No sir.


4 Q, Out to "P'l ]!fonte? A Yes sir.


5 Q, What time did you get to El Monte ?


6 A v;hy, it was dark. I donl,t remember the time, it was


7 getting dark, though.


8 Q Your home is how far from El ~fonte? A About six miles


OJ On the other side or this? A Yes sir.


0. On the other side? A Yes sir.


Q What did you do when you got to Fl M'onte? ~


9 beyond.


10


11


12


13 1m ROGJI'RS: That is obj ected to as hearsay, incompetent,


14 irrelevant and immaterj.al; no foundation laid,


15 THE COURT: Obj ection overruled.


16


17


18


19


20


21


A


Q


Q,


Went to the telephone office.


Public telephone office? A Public telephone office.


asked to have the number on the card that Bert Franklin


given me, called long distance to LOS Angeles.


"lJhat telephone was that, Home or Sunset" A Home.


And what happened? A I requested the operator to


22 listen--


231m ROG3RS: This is certainly hearsay, incompetent.


24 TH~ COURT: Yes.


25 'MR FR-1iIT>ffiICKS: Well, yes. You need not state what you


26 requested the operatDr to do. Do you know who
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1 'was? A I never met her until that time.


Do you r~nember her name now? A Prouty, I think it is.


You went into the booth and telephoned? A


~hat Was the conversation?


Vfuo did you get on the telephone? A


Yes sir.


Bert Franklin.


Yes sir.Aprouty?


2 Q,


3 Q,


4 0,


5 Q,


6 Q,


7 1m. ROGERS: That is obj ected to as irrelevant t incompetent


8 and immaterial; no foundation laid; hearsay.


9 THE COURT: Objection overruled.


10 A T told him I had been unable to make the engagement in


11 town and that I had gone to F,l ~[onte and was telephoning him
/


'/12 from there ,and he said he would come out to the house.
J
I I told him all right. H9 asked me if he should bring the big


fellow with him, and I said yes, and he said he would be ri


out, and T suggested about 9 o'clock was the proper time for


him to get there, and he said all right and rang off.


And then what did you do? A Went on out to the house.17 Q,


18 Q. How did you go out to the house" A In the District


19 Attorney's auto.


20 Q.


21 Q,


You were driven out to your house then? A


And was it dark or not? A \~y, it was


yes sir.


22 at that time.


23 Q, ~hat occurred when you got to your house" A I discover


24 ed that my vlife had gone over to the station to meet me.


26 to relate that" 't' Hot now.


Don t relate the conversation. A You don't want me,25 Q
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A Well, he left me there.


~ That is, I left you there?


Q Yes, the District Attorney left and later other people


came.


Q Now then,how long was it until somebody else ca~e?


A Just a few minutes.


Q, And who came? A ",~r Browne and four or five others.


~ Do you remember any of them?· A Yes, l,fr Cam~ll was
amongst the bunch.


Q, DO you know wha t hi s business is? A Yes sir. He was


employed in the District Attorney's office as a detect~ve.


Q, \'11ho else came, if you remember? A ·Mr Bro\me, and the


other names I cannot thinkclf,excepting one, and that man


went wi th us fr om 1?1 Mont e, and that was 111fT 'Hi cks •


~ Now, go back to Monte, after the telephoning, vfuere did


we go? A We went to ,.rr Hicks I house, and al':Cer'V'nU'ds over


to his barn where he v~s milking.


Q, And then what? A And then back to his house, a,nd then


on over to my house.







206


1 Q And who went then along? A" Mr Hicks.


2 Q Ur Hicks? A Yes, d.eputy sheriff.


3 Q And then after I had gone away and left you, you say


4


5


Browne and Campbell, end how many others came? A I


think there were four besides HI' Bro\me , or five -- four


6 ,CITr five of t.h em.


7 Q And vvnat time vas it when they got there? A It was


8 only a few minutes afterwards •.


9 Q yes. Well, about what time ves that? A I should jUdge


10 it v\,Ias 7 otclock.


11 Q
I


How \'Vere the c ondi tions as to light or dark? AI Oh, it


was getting dark, the lights "rere lit on the autd/",:e saw


coming; we saw them before you got away from there.


12


13


14 Q And then vhat did these men do, what occurred there?


15 MR ROGERS: We obj ect to tmt as incompetent, irrelevant


26· moment, even if they call Franklin an accomplice, which


A They putaway their


Let me explain, your Honor; it is


Obj ection overruled.


I object to tmt as hearsay and incompetent,


Where? A There vas three of them cone ealed --


Do you know where they concealed themselves? A Yes


THE COURT:


and innnaterial; no foundation lcdd; hearsay.


in the third degree.


sir.


Q


auto and concealed themselves about the place.


Q


lJrR ROGERS :


nothing but fair, I should tell you where this thing is'


getting this record into, if your Honor ~111 look at


16


17


18


19


20
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22


23


24


25
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arg'Jment on that.


MR KOGERS: He better, because it is reversable error.


]fR FREDEF'.ICKS: Very '::el1 --


MR ROGERS: I will .take chances.


l,fR FREDERICKS: Then, withdraw your obj ec tion.


HR ROGERS: No, we will not.


HR FORD: We are simply laying the foundation for the


have not proved yet, but your Honor is letting that part


in under the idea tmt they ,viII -- this man is not an cc


cmmplice under th e statement he is an agent of the District


Attorney. Now, for Heaven's sake, ,how can it be possible


and the defendant has not come into this thing at all; he


has not sho"m up on the scene any more than a mediary; he


is not mentioned among those present at any time, they are


talking about Franklin -- but, supposing Franklin is to


come, suppose for the se.ke of .argument, how can it be


possible that this man, this witness, and Fredericks and


Browne and Campbell, not one of vmom s".ys he aler saw the


defendant or had anything to do y;i th him, can bind the de-


fendant? This is a good deal like a piece of evidencfe I


saw introduced in court once, seventh degree hearsay, this


isseven th deg re e hearsay. How do es it bind the defendant?


He has not been out at Ell{onte at all vlith Lockwood and


Fredericks and ~mpbell, nor out to the barn, he xs here


in Los Angeles in the meantime.


lfF. FREDERICKS: I do not think your Honor wants to h ear my
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1 duction of the testimony of these other people to show


2 where they are, that· is 8:11; and as to the di scussions or


3 conversstions of Franklin, 've hwe already avowed our inten


4 tion of connecting him up with it. If v.a fail to do it,


5 it all mould b e stricken out right now.


6 HR APPEL: fut, the fact of the matter is, you ere right


7 out of court now.


8 THE COURT: Obj ection overruled.


9 A Will you read that question again to me, please?


10 (Question read.) Three of them were concealed in the bam,


11 one of them went up on the tank to'\ver.


12 Q Where did the tank tower stand? A Between the house


13 and th e bam.


14 Q yes.


15 muse.


A And }Jr Campbell and l~rr Brovme went into the


16 Q Whereabouts into the house? A .The ECreen porch, at


17 the rear.


18 Q Now, where vas the automobile put, just in a general


20J.rR ROGERS: What automobile is that?


21 lfLR FREDERICKS: The automobile - - I "v.i.ll amplify the ques-


22 tion.


23 Q, Where was the automobile left? You say it was put


24 away, the automobile in which 1fr Brovme, l~r Campbell and


25 the other gentlemen came, you say it was put ~lay -- wh


26 was it put?


I![R H.OGERS: That is obj ected to as
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1 tent, entirely outside of the hearing of thedefendant, and


2 even if the man vroom thEy avow they are going to connect


3 it \ti th


4 THE COURT: Obj ection overruled.


5 MR ROGERS: Exception.


6 a quarter of a mile away-


7


8


9


10


11


12


A It vas taken over in th e field
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ow, sae we, er or no l'ur ran::: In came ou '


2 night? A He did.


3 Q


4 Q


About what time? A I should jUdge about 9 o'clock.


Did he come alone, d.o-·-Y()U-·'"k;:;:·~;?"·~-'''-'H;''-'~;{~-;' th;;;-;-to-'--' ,


5 the house alone, yes.


6 Q


7 A


8 Q


9 Q


What did you first notice in regard to his coming?


Tap at the door.


Rapped at the door? A Yes sir, the front door.


Now, state what was said and done there by you and


10 Franklin fro m then on.


11 !mR .~:PF~: We object to that, now, upon the ground it is


12 incompetent, irrelevant and immaterial; hearsay, no founda


13 tion laid, that if the evidence were in other respects ad


14 missible, that it has now become inadmissible for the reason


15 that whatever was said or done between Franklin and this


16 witness at that time would not tend to prove any issue in


17 this case; on the contrary, it ~uld tend to disp~ove the


18 issues of this case; hearsay; ~o foundation laid.


19 THE COURT: Objection overruled.


20 Iv'ffi APPEL: We except.


When the tap come on the door I went out the front


and Franklin was standing over near a small palm tree


close to the tank house or tank tower, roe stopped and I
26


23 that grew in the lawn, the left hand side of the door, and


24 he spoke to me and I to him, and at once he suggested that


25 we walk around to the barn. ~e went out and near a hydrant,
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1 asked him where Mr Darrow was. "'Why". he says, "did you


2 think Darrow was coming out here?" I says, "I sure did."


3 ~m AFPEL: Wait a minute


4 THE COURT: Go on •


.(continuing) ~- "What made you think Darrow was5 A


6 out?" I says: "You told me over the 'phone and asked


7 you should bring the big one out", and he remarked he had


8 reference to Captain White. I asked where Captain White was


9 and he said he had a bad cold and couldn't come out that


10 night. I asked him if he brought the money and he said he


11 didn't. He said -- my impression is he said he couldn't


12


13


14


15


16


17


get it that night, but he said he had arranged to have me


meet him and Captain '.7hi te on the corner of Third and Los I
Angeles at 10 o'clock the next morning. I again objected I l


I
to Captain White as a stakeholder and he argued in his favpr


I'
1m TIOGERS: I move to strike that out 8S a conclusion an~'


I
~


opinion.


18 THE COURT: Strike it out.


19 Hffi FREDERICKS: We have no objection.


20 Q By Lir Fredericks -- '?li thou t s83 ing he argued in his


21 favor, just state what he said. ~ He said Captain White


22 was all ri.ght and that he had made arrangements for him to


23 meet us in the morning at'lO o'clock at the corner of Third


24 and Los Angeles street. and then at that time he walked over


25 to the driveway. where we drive out there with the vehicles,


26 and continued walking out vdth me towards







men out and on the side of the house next the driveway,


Campbell and Browne.


would take time enough, so I would have ample time to go to


home that morning, What car you came in on the


2
12 1'


I assured him I ~uuld be there on time, as near asplace.


-
Q Was anything said about when you would be in Court the


next morning? A Yes, I told him that 10 o'clock probably


would be the time I would have to report, and he told me


that I needn't to worr~ about that at all, that -- I think


I could, considering the running of the cars, and I bid him


Third and Los Angeles and back up to the court house.


Q Now let me ask you, go back in your memory, what time


you' left


he said that one of the juror's brothe!}3had died, and that


there would be no court that morning, and that anyway, it


next morning? What time you got to town?


A About 9 o'clock.


good-night and he went away.


Q During the time you were talking, where were those men


to vhom you have referred, Browne, Ricks and Campbell, and


the others? A One was nearly up· even, ViaS on the tank


tower, and thre'e of them were in the front, and I left, when


I left the house, two of them in the house, when I parted


with him and went back to the house I found both of those
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1 Q Well, my question v~s -- there was' so many questions that


2 the 9 o'clock part doesn't answer it. What time did you get


3 to town, is that what you meant to answer? A Well, j twas


4 between 9 and 10 when T go t to town, I think.


5 Q Do you remember what time you left home that morning?


6 A NO, T don't, I c ouldn 't say.


7 Q Now, T wish to call your attention again -- I withdraw


8 that question. Now, I wish to call your attention agai~ --,


9 carefully search your memory in regard to the hour you agreed


10 to meet Franklin in Los Angeles.


11 1,ffi ROGERS~ Now,if your Honor please, that is a "\Tery unique


12 proposi tion.H'i!re is his ovm agent on the stand, your Honor


13 please, emd he has ba.wled it up. He has got ita different


14 time from what he said before. Now rJ) unsel wants to straig1b.te


15 him out before I get ,at him, emd it is an attempt to c ross-


16 examine his ovm witness. 'He is not telling his story right,


17 now counsel says, "search your memory and see if you cannot


18 come through like you did before". T obj ect to that as


19 incompetent, .smd suggestive and very suggestive. He has said


20 twic e now 10 0' clock. Counsel knows here is the record


21 where he said something else. He 'wants to straighten him out


.22 before VIe get at him. I obj ect to it as attempting to cross


23 examine his o~n witness and bolster him up.


24 TIfF, COURT: Objection overruled.


25 ~!.R FR~ERICKS: I vnsh to make another objection to the


26 language of counsel for the defendant. I am here
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1 bread by the sweat of my face in the best way I know how,


2 and trying to get the truth pefore:,this: l),ury in my humb1 e waj


3 the best way T know how, and T would be a craven if I did


4 not attempt to have a witness speak the truth, and if T


5 noticed by an inadvert~nce that he had mentioned a wrong


6 hour, it is my duty to call the matter carefully to his


7 attention. T take that to be my duty und8r the law, <.md I


8 want this jury to know the truth just as it was, and as


9 for counsel, "getting at him", I object to such language


10 TITE r,ODlRT: The court concurs Vv~th your view of it, hy


11 overruling counsel's objection. That seemed to be quite


12 uncalled for.


131m FRBD"RRICKS: Now, will you anl1iwer the question, if you


14 can? A ~y memory was 10 O'clock, but this having been


15 brought to my attention so carefully and prother Rogers


16 1-'aving apparently voluntarily read it out from the record


17 that it was nine, I expect T am mistakenj it vas 9 O'clock.


18 Q, Well the record --you testified a few days after this


19 at the preliminary examination, did you not? A Yes sir.


20 Q. Your memory was fresher then than it is now? A Yes sir,


21 T would like to say that this matter has not been brought to


22 my attention from that day to this. I haven't thought of


23 that hour from that day to this.


24 Q. Have you ever read your preliminary exa..'1lination testi-


25 mony? A No sir.


vas there any discussion between you and Franklin in reg


Now then, let us come dOwn to the morning of the 20t26 Q,
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1 to the time when the jury vas called to meet in Los Angeles?


2 ~ffi· APPYiL: Wait a moment. We object upon the ground it is


3 incompetent, irrelevant a.nd immaterial, suggestive,leading


4 and no foundation laid" c3,nd hearsay.


5 TIfF. COURT: Overruled.


6 MR APP"P[,: :Exception. A Th~re.was. If I reme~ber right,


7 T suggested that at the hour Vie were tomeet there, a~bout the


8 time I would have to be up tothe courtIioom, and then he


9 made this remark about there going to be no court, and I


10 said that the judge would evidently call the venire that


11 had been issued, the panel, and that I would have to be


12 there to answer to my name. ne said I would have ample time


13 to get there.


14 q,


15 Q


Now, who. t did you do the next morning? A Came to tovm.


That is Tuesday morning, the 2bth? A -Came to to~nt


16 and before court opened ~ent to the corner of Third and Los


17 Angeles street.


18 Q ~~ere did you get off the car when you came in that


19 morning, do you remember'? A I got off at Fifth street.


20 Q, And then where did you walk to? A T walked immediately


21 over to the nwl drug store, then back up to Sixth and ~fain


22 and then do~n to Los Angeles,and north on Los Angeles street


23 on the east side to the corner of Third.


No~th onLos AngeleS,to theea~t side of Los Angeles'?


25 A


26 Q


yes sir.


To the co~ner of Third'? A Yes sir.







the southeast corner to the northeast corner, meeting him


on tha t corner.


On the northwest corner.


VIe shook hands, a.sked him what was doing or


276
Captain vVhi t e.A


On the northwest corner. Then what occurred?


~~ere ~s he standing when you first saw him?


Who did you see there, if anybody?


He walked across to the northeast corner, a.nd I fromA


Q


A


Q,


1


2


3


4


5


6


7


8 words--


9 MR ROGERS: Just a moment.


10 I i\1fR FRRD7:R1CKS: T will ask that questi.on -
I


11 1m ROGERS: I moye to strike out that conversation, as not


12


13


14


responsive.


"!I.ffi FR1WFR1CKS:


out.


no objection. The conversation is stricken


15 TH~ COURT: The only con"ITersati.on related was,"1 asked him


16 what ;,vas do:i.ng. It Want that out?


17 11m HOGFRS: Surely.


18 THR COURT: Strike it out.
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1


1 UR FREDERICKS: What corner v.6s.it you met on? A North-


2 east corner of the intersection at' Third and Los Angel es.


3 Q Now, vm.at conversatioridid you have there -- with-


4 draw trot.


5 there? A


Did you have some conversation wi th him


Yes sir.


6 Q Now, who was present when you had. that conversation?


7 A \VJ:o/, so far as recognizing aI:\Vone, no one butCa~ptain.
8 White and myself at the start.


9 Q And wha t was that conversation-- don't answer ujltil


10 counsel objects •.
11 UR ROGERS: We obj ec t to that as incomp; tent, i rrelevan t


12 and imma terial, and no foundation laid.


13 ~:rR FREDERICKS: We vrill show, may it please the court,


14 tha t Captain 'White Ylas also an accom!'lice in this cas~;


15 accomplice vlith thisdefendant.


16 }.[R ROGERS: Wouldn't it be a good scheme to find out whether


17 or not if Captain White ever saw!tfr Darrow before that time?


18 lTR FREDERICKS: It v:i11 not be necessary to find out if


19 Captain White aFer saw lir Darrov'l before that time. I


life.


don't suppose he aFer did, I don't lmow.


]\r.R ROGERS: I don't think he ever saw lJr Darrow in his


l~R R.zEDERICKS: I doni't, either, not as far as I lmow.


He is an accomplice --


An accomplic e at' l'[r Ie.rrow being a man he


$W.


J!R ROGEP.s :
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I think ihat the question of the District At-


2 torney is proper under hi s avo\val. ()Yerruled.


3 MR ROGERS: EXception.


(Last question read by -the reporter.)


We shook hands and the question that I asked him was,


6 "What is new?" His answer was, "Nothing except a mutual


7 friend of ours intrusted me '\"vi.th some money to be Plid to


8 y ou on certain conditions.· Are yout-eady to :receive it?"


9 !I said, "How much money, and ,'.hat are the conditions?"


10 I He says ,-l"I am to hand you $500, and to holli$300Q for you


11 until such times as a verdict of not guilty is rendered or


12 the jury hung in the McNamara case. II I says, "It don't


13 go. There \~S to be $3500.held, not $3000."" I said,


14 "\Vh,e 1'e is Franklin? II VThy, he said, "He just v.ent fNlay


15 from here." Well, I said, "It don't go at all, because


16 there was to be $4000. u ( He said, possibly there is


17 in this rOll, I haven't examined it very carefully.


18 Well, I says, go in the store and examine it. He says, "I


19 ain't got no business in the store, and he says, "I will


20 walk up thestreet a Ii ttl e bit and look. 11 He came back


21


22


23


24


25


26


and says, __ It


Q, Did he \',alk up th estreet? A Yes si r.


Q, Which "JaY? A North on the Slme side of the street.


Q, .North on what street? A Los Ange1es street.


Q And did you observe him as hevas walking along north?


A I saw hiI!I\Valking up north, and apparently
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for him when he carries out his part of the contract.


work to dispose of a thousand-dollar bill under these cir-


done. White says, I have done as I agreed. I have


turned over $500 to 1!Lr Lockwood and I have $3500 to hold


F.aw would a fellow go to


A man about that time rode up


Vfell, he said that they might be changed


before the trial was ended.


cumstances?


me at that time. I told him all right, that I was ready,


and he handed me the $500 bill, exhibi tin.g to me the other


money before he done it. I told him that I thought that


the passing of a $500 bill on a proposition of that kind


was decidedly outt of the way; that it ought to have been


thing in his hand. He had the roll of money in his hands


when he le ft me, and he came back 'and sai d that there \yere


$3500 in the roll aside from the $500 that he ~s to hand


two's or five's. well, he says, part of the bills of


thi sis thousand dollar bills. .Well, I say s, that is all


At that point I stated to Mr Franklin, UBert, I am afraid


there is something wrong. After you Ie ft I est night,


my wife and I both thonght Vfe heard somebody out there at


the place, and I got up and went around and didn't see a


boct", but I am afraid somebody'Aas out there. It He said,


on a motorcycle, and stopped there close to us, and I
bill


dropped the $500,,, on the g round, and stooped over to pick


.i t up. .About that time Yfe saw Franklin across the street,


and we \1alked over to him. Franklin asked Yfhat wehai


. V'.Tong in a. case of this kind.
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6Q What· do you mean? A well, he said, "The sons-of-


7 bi tches tf , j~st in that way.


8 Q. All right, go ahead. A And said, tfDon' t look around.


9 And then he says, "Let' s get out of here." And \ve started


10 . and \'7alked up, he and I, side by each, to the comer of


11
I


Third and 1[ain. Then we walked north on Main v,herethe


12 j ~ in Third street go es west I and as we approached tm t


13 place, I saw a man come roross the intersection, and Bert


14 said to me, "Wait a moment""" I want to speak to this man,"


15 and I turned around, 5ust as the two met, :md at that
-


16 point lir Brovme put ont his hands like this, and separated


17 them.


18 Q


19 A


Separated Franklin and the man that came to meet him?


Yes sir, and about tha t time --


20 HR APP:EL: Wei t a moment. Your Honor, we move to strike


21 out the statement made by the District Attorney, referring


22 to one of the se men as the man t ret came to meat him.


23 THE COURT: Stricken ou t.


24 :rER FREDERICKS: It may be stricken out. 'What "las the last


.25 answer of the juror there? (Last ansYler read by the r e


26 . porter.


Q And ",'ho wa s th at man that came there ~(~(mn)~
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short way of the block.


Q Then, when you got to the comer of Main and Third,


you and Franklin, '.vhat di d you do? . A On the east side


of l~ain.


Q, On the east side of Main, "fhat did )'Lou do? A We


v~lk ed north to about the point wh ere Third .street


1 A I have learned sine e that it was Clarenc e Darrow.


2 Q The defendant in thi s case? A Yes si r.


3 Q And howfar '.'vas that from the comer of Third and Los


4 ADg el es street?


5 UR ROGERS: L et him tell where it"ras. Let's see if we can


6 tell how far.


7 ~'[R FREDERICKS: What we tell '..von' t cotmt.


8 lJTR ROGERS: Yes, I know.


9 :MR FHEDEHICKS: It is for the jury to determine by evidence


10 howfar it was.


11 MR ROGERS: All right, go ahead.


12 A I should judge that it v{as about four or five hundred


13. feet.


14 HR FREDERICKS: Well, just state -- from Third and Los


15 Angeles street ,mere you met Cap White. now, .;ust describe


16 your 'W""dlk from then on wi t h 'Jll. rticula r detai 1 as to wh ere


17 you ent, you understand. A We went right west on the


18 no nh side of Thi I'd street to the corner of I""ail1.


19 Q How many blocks is trot? A That is just one block;


20


21


22


23


24


25


26







2.22


1 west; the re is a j o.g there.


2 Q About how far is that from the corner that you vrolked


3 north? A I should jUdge it was about 100 feet, or


4 pos sibly 150. I never looked at it to get the di stanc e ex:-


5 actly.


6 Q. Now, then, 'Tha t occurred when Brown stepped up there


7 and did '\v11.a t you have described? A. He plac ed Mr Franklin


8 under arrest.


9 Q And what did lyTr Darrow do? A Well, really, I lost


15 the District Att01'ley -- from the city. I think it Vlas Hr


16 Home, and a party of' us altogether. There Vias a number.


18 don't know all of the employes of the District Attorney's


19 office well eno'tlgh to give their nam.es, but there was Mr


20 Bro"me and Hr Home and ur Campl)ell finally.


-
'\Vho all was in, that party that you remember? A I


And nO'll, after you left the corner of Third and Los


I\~s under arrest, and I lost sight of Ilr Darrow from. there.


Q All right. Then, ,'foot did you do? A Went up --


Q In company vil th who? A With adetec tive, I think from


21 Q.


17


10 sight of JEr Darrow right there. I saw no more of lJr Dar-


11 row. I had never seen him before, and someone told me that


12


13


14


22 Angeles streets, do you know 'I'.nat gecame of White, where


23


24


25


26


White went? A White "'-.as brought up about the time that


Mr Franklin\·.as placed under arrest, Hr White was brought


up abou t that time and he had been behin d us, and we all


came along in a bunch from t here on, walked to· the Hall


of Records, and then upstairs.







223


-Pete1 Q , When you got to the Hall of Records -- by the V{ay, What


2 had become of the five hundred dollars all this time?


3 A I had it.


4 Q You had it? A Yes sir.


5 Q Whereabou ts? A In my pocket.


6 Q And when you got to the Hall of Records, V{hat did you


7 do? A Went up the elevator. in the elevator, to the dis-


8 trict a tto rney' s offi ce.


9 Q Who was with you, aside from the officers? A Bert


10 Franklin and Captain White.


11 lQ Bert Franklin, Captain White and yourself, aside from


12 the officers? A Yes sir.


13 Q When you got up to the district a. ttorney' s offi ce v;here


14 did you go'? A Into his private office.


15 Q And what occurred in there?


161m rOGER3: I object to that as irrelevant, incompetent,


17 immaterial, and even under the avowal of the district attor


18 ney. no conversation is admissible even against co-conspirato


19 after the conspiracy is ended; that is elementary. your Honor


20 incompetent. irrelevant and immaterial, and no foundation


21 la id.


1IR F-'~DEnI Cles :22 Before the Court rules upon that I would like


23 to ask one other question.


24 Q By 1.:r Fredericks: Who Vias presen t when you went into


25 the district attorney's private office? A The district at


26 torney and ~r l'ridham of the Board of Supervisors.







And in your party who? A Yes.


2 Q Who was present in your party? A Captain Vlliite, ~r


l\Ir Browne --


objected, what occurred?


elementary, that while conspiracy is alleged with the object


Franklin and myself, and I'lr Ho-:'me and I think Mr Campbell,


I think, if your Honor please, this is absolutel


Now, I will ask you the question to which counsel has


And other officers? A Yes.Q


Q


!:lR ROGEPS:


3


4


5


6


7


8


9


sought, to bind one conspirator wi th the statement of the10
11 I other one, it is elementary, if the object of the conspiracy


12 has been affected, tllat nothing that has been said is ad-


13 missible.


14 IvIR FORD:


15
Honor.


16
MR ROGERS:


Thousands of authorities to that effect.


That is a correct statement of the law, your


I object to that as incor.~etent, irrelevant,


of a general conspiracy, or rather the testimony in referenc


Acts in furtheranc


no foundation laid, and hearsay.


Counsel is correct in his interpretation of tl~


is committed; in other v;ords, we v;ill show that this con


spiracy continued after the arrest of Bert Franklin on


to of a conspirator is confined to those/acts mlich are done
in


during the existence of the conspiracy an(l",.furtherance of th


conspiracy, but that does not necessarily end at the time


that the particular·act for which the defendant is on trial


immaterial;


law, but wrong in his application of it.


1m FORD:


17


18


19


20


21


22


23


24


25


26


I
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8 I\'IR ROGERS:


9 ~:lR :FORD:


t
\.
~


{ Hovember 28, and we will 'show that at that time Bert


2 Franklin still continued to act in furtherance of the


3 general conspiracy, and tha.t the conspiracy was not ended
.' .' .


4 on that day, and another thing, as to Vihet occurred on that


5 date in ref~rence to 'money, in reference to the things that


6 do not, are part of the res gestae and part of this case,


7 independent of anytconspiracy.


Does your Honor want any authorities upon that?


I cite your Honor's attention to Abbott --


10 THE COURT: I have the authority, I think, that is discussed


11 I in the Moffatt case. Ob jection overruled.


12 1ilR ROGERS: Exception.


13 A I


14 A


Willyou read the questi on? ( Quest ion read)


I.-Captain Fredericks wanted to know wha t was up,


15 Mr Bro'\\n e had told him that he had arrested Mr Franklin and


Captain White, and Captain Fredericks asked !-o!r Franklin o.p


16 1. ....


17 he had any statement to make and wished to say anything, and.


18 he said he didn't. He asked Capta in ';,Ihi t e if he wished to


19 make a statement, and,where the money v;as, and Captain 1'lhite


20 took the money out of his pocket and gave it to him.


21 1.1R ROG'PRS: I move to strike that out as absolutely incom-


22 peten t, hearsay and no foundation laid. I specify the


sta temen ts were made by Freaericks, l'1hi te and the wi tness.23


24
THE CO UP. T: The motion to strike out is denied.


1m FREDERICKS: There has been a motion to strike out the
26


1m ROGERS: Exception.
25







1 Ianswer?


2 THE COURT: Yes.


3 MR APPEL: That has been ruled on.


4 1m FREDERICKS: I know. I was going on.


5 Q By Mr Fredericks --' Row much money did Captain Whi te


6 turn over there?


7 MR ROGERS: That is objected to as hearsay, incompetent,


8 not binding upon the defendant in any way; hearsay, no founda


9 tion laid.


10 THE COURT: Ob jection overrule d.


111m ROGERS: Exception.


12 A First three thousand dollars and after~ards five


13 hundred dollars more.


14 MR ROGERS: ITnat is the answer? (AnsVler read)


15 Q By Mr Fredericks: Vlha t did you do wi th the five hundred


16 dollars that you had?


17 MR APPEL: Wait a moment. We object to that on the ground


18 it is incompetent, irrelevant, immaterial, hearsay and not


19 binding upon the defendant.


20 THE COURT: Objection overruled,.


211m APPEL: We except.


22 A Gave it to the district attorney.


:-Pet23 Q Did you take the number of that five hundred dollar


24 bill? A no sir, I did not.


25 Q You say ~70U didn't take it? A No sir.


26 Q Were the numbers of those bills taken in your pr esenc
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1 MR ~~?EL: We object to that on the ground it is incompe


2 tent, irrelegant and immaterial, as it calls for acts and


3 declarations, and calls for independ acts of other persons,


4 not members of the conspiracy, who didn't become co-conspira


5 tors; not binding upon the defendant, in the absence of the


6 defendant; no foundation laid, hearsay.


7 TEE COURT: Objection overruled.


8 rm APPEL: We except.


9 A


10 Q


The numbers were taken.


Do you remember what the denominations of the bills


13 rest were five hundred dollars, as near as I can remember


11 Viere, did you notice? A Why, as near as I could remember,


12 there was one one-thousand dollar bill, and I think the


16 which you say Bert Franklin gave you on the occasion of one


17 of his visits on which he ~rote his telephone number.


18 :r.ffi ROGERS: That is not lead~ng, at all. He says: II I am


19 going to show you __ "


20 MR FREDERICKS: An hour or so ago when examining this viii, tnos


21 he said Bert Franklin gave him a carli: on which he had writ


22 ten the number of his telephone. I asked the Clerk if he


I have here a card and call your attention to a card15 Q


14 now.


23 had the card, w.hich had been introduced in evidence in the


24. pr eliminary; the Cle'rk didn't have itat the time. I asked


for People's Exhibit nAil, and I have it, and I simply want t25


26 introduce it.







You told him you had a card, that is what you1 IMR APPEL~
2 told him.


3 MR FREDERICKS: Did I?


?2 r


~. d


4 1:ffi APPEL: Yes sir, you told him "I have a card given to


5 you by Franklin"; you are telling him.


6 MR ROGERS: I don't know whether we have our rights, but I


7 want to protest weare not getting them. The district at


8 torney has no business to lead him that way.


9 1m F~EDERICKS: I suppose not, but it is such an immaterial


10 matter,it occurred to me it is nearly 5 o'clock and we could


11 get this in and quit. I don't care a rap about it, I won't


The Clerk can have it back. I don't care12 offer the card.


13 about it.


14 MR ROGERS: Then why di d you I red him?


15 IUR FREDERICKS: Simply to save time.


16 THE COURT: Gentlemen of the jury, the Court is about to


17 ~djourn until 9: 30 tomorrow morning.


18 TaR APPEL: I would submit, good naturedly, some of the


19 jurors are close to the district attorney and I can hear some


20 of those remarks, and it might be possible fuey hear than.


21 :l.1fR FREDERICKS: Ue are willing the whole thing should be


22 moved doVin a couple feet further.


231m APPEL: You don't want to get into the jury box, now, do


24 you?


25 IJR F~EDERICKS: No sir.


26. MR .APfEL: I say it as a matter of good feeling, that some
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the remarks might be heard, there; as a matter of caution,


2 that is all.


3 THE COURT: Gentlemen of the jury, the Court is about to


4 adjourn until 9: ~O tomorrow morning, and I want to admonish


5 you especially tonight that you should observe the fact


6 that you are sequestered and Ii ving apart from the general


7 community in order that you may keep your minds entirely


8 free from any eVidence, free from any newspaper statement,


9 any newspaper headlines, from any comments by passers, or


10 from any other persons, in order that your minds may deci de


11 this case solely upon the eVidence that you hear in the


12 court room, and admonish you as heretofore that you do not


13 talk about this case, particularly that you should not let


14 anybody talk to you or at you in reference to the merits of


15 this case. Don't form Or express any opinion until the


16 whole matter is submitted to you. We will adjourn until


17 9: 30 tomorrow morn ing •


18 118 FORD: We have another rna tter coming up at that time,


19 and I suggest that the jury might be excused until ten.


20 THE COURT: Perhaps so.


21 IiR FREDERICKS: Also perhaps we might be excused, too.


22 THE COURT: The hearing in this case will be resumed at


23 ten o'clock tomorrow morning.


24


25
J.


(Here the Court took an adjournment until Tuesday, May 28,


26 1912, ten 0' clock A. J;t )


---0---
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2 Defendant in court \l!i th counsel. Jury called; all pre-


3 sent. Case resumed.


4


5 LE CffiJIPTE DAVIS on the stand.


6 MR APPEL: we turn the witness over for cross-exanination.


7


8 CRoss-~,aNATION


9 MR FRErJERICKB: Mr Davis, I attract your attention to


10 Thanksgiving Day -- A You say for me to do so?


11 Q I will attract your attention to Thanksgiving Day.


12 You remember on Wednesday before t bat, that you had an


appointment with me that you vrould call me up at 2 o'clock


17 Q No, I V8S there, and you talked ,nth me.


A I did but


A Not


18 Thanksgiving day; you were tNI&Y t is m:r recollection. I,
19 would not be positive about that, 1!r Fredericks.


20 Q See if I cannot refresh your mind -- your memory.


21 Didn,t you call me up at 2 o'clock Thanksgiving afternoon


22 and tell me that you were still working on that proposition,


23 that you didn't know iJihether you could bring it through or


24 not, and asked me if you couldn't come out and see me at


25 9 o'clock that night, and didn't 'r reply to you, "There


26 is absolutely no need of your coming out, and r don't wan


--
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1 to' talk to you about it unless they are both willing to


2 plead guilty.1t A yes. I rememb~r that now, distinctly.


3 Q YO'll remember t hat conversation? A Yes sir.


4 Q Happened just about that way. didn't it? A Yes sir.


5 Q Now, you came out then, about 9 o'clock? A Sometime


6 in the wening; I don.t know what time it was. I would


7 presume, though. about 9 o'clock.


8 . Q Did you call me up before you came out? A I don't


9 think so.


10 Q And tell me that you would be out in a few minutes?


11 A I don, t remember it. I knovl I had an appointment and


12 I don,t t~nk I did.


13 Q I have SUbstantially related all th e conversation t ret


14 occurred over the telephone at 2 o'clock, have I, or


15 does anybtha;- occur to you? A I remember that I said


16 we had difficulty,. would have difficulty with John --


17 wi th Jim.


18 Q Did you tell me \~at the difficulty was?


19 1JJ:R DARROW: Let him finish. A yeS, that is my recollec


20 tion, I told you t mt.


21 MRDARROW: Let him finish the answer.


22 THE COURT: Have you finished, l[r Davis? A yes sir.


23 lJR FREDERICKS: Now, had you ever talked to me about


24 whether or not either one of t~se men 'were willing -- did


25 you ever admit to me that either one 0 f these men were


26 actually willing to plead guilty up lmtil Thanksgiving
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Day? A Oh, on Wednesday I tol d you so, and -- on lfonday


I told you \V6 'iVQuld', ,not have any difficulty wi th Jim,


but on Wednesday I told you that there was no difficulty


about Jim pleading guilty at all in the matter, and there


woul d be no difficulty with John, if it were left to him


alone.


Q You remember Mr Darrow and you coming up into my offic e


the District Attorney's office, rather, on the afternoon of


the day Franklin was arrested, and hmring a talk with me?


A No, and I don,t think '~did. We ,rere there the day


after.


Q Wednesday? A yes sir.


Q You remember that conversation? A That conversation


was along the line I have already said that you and I had.
a conversation along. We ,rere up there to see the best


terms vIe could get, and it was then that you said that you


wouldn't 1 at him off unless he took a term of years, and


I insisted on knowing whqt you meant by a term of years.~


Q Now,:Mr Davis'~ isn't that the very first time that


the question of J. J.'s pleading gUilty, or both of the.m


Pleading guilty was ever seriously discussed between you


md me?


MR ROGERS: That calls for a conclusion, "seriously dis-


cussedtt.


A I talked with you about it --


THE COURT: Wait a moment, 1~rr Davi s. 'Db. ere is an oqj ecti
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1 UR ROGERS: That is objected to as calling for a conclu-


2 sion. No obj ection to what \'eS said, but, "seriously dis


3 cussed"--


4 THE COURI.': I think it c aIls for a conclusion, "It was, .
5 seriously discussed". Objection sustained.


6 MR FREDERICKB: It is a conclusion, in a measure, it is tme


7 The obj ection is sustained?


8 THE COURT: yes sir.


9 llR FREDERICKS: Isn't this what occurred up t rere on Wed


10 nesday, the day after Franklin's' arrest: didn't you and


11 Hr Darrow come in and sit down, and didn't you say, "Well,


12 what do you want?", and didn't I say, "I want both of


13 th es e men to plead gUilty, and Mrs Bain is sitting out


14 he re in th e room just adj oining me and ""nmts to come in and


15 tell me a story, and if yOll are going to do anything, I


16 think you better hurry up about it", and didn,t l{r Darrovv
'.


17 say, "Well, I don,t think '!,e can ever get :r. J'. to do it,


Is th at the end of theA18 but we will go over and try?"


19 question?


20 Q yes. A That' was not the exact Ltonversation; shall I
relate it?


21 Q yes sir, do so.


22 A 1,fy recollection of the conversation is t hat I c arne in


23 and I sai d to you --


24 Q The question "NaS, you and Mr Darrow both being-P_:--!_~~E:!."r"


25 A yes sir, that we realized that t he arrest of Mr Frank- \11


26 I lin was a serious matter, and I had come back to see if w
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...


remember it; you will remember lfr Ford coming in, too.


tion that occurred there, Captain, I think, if you ,viII


Now, that is about the conversa-


of gUilty, and you said J'. B. would be hung and J'. ;B. would


be hung also, and I said that ur Darrow had come up to


have a talk \vith you also, at the same time, and about


that time lfr Ford came in to whisper something in your


ear, and then you said to me, U]\[rs Bain ha s come tju:ongh" ,


aft e r Mr Ford I eft the room J I sai d, U Come through wi th


what?", and you said, "With the fact that 1lr Ba:in had


you said before would still go, and you said that "what I


said then will still go, but t here must be a pI ea 0 f gUilty


by both these men, and they must plead guilty at the same


time". And I said to you at that time, I did not think .,;r,e


could ever get J'. B. to consent to J' •.1. entering a plea


been also given money."
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P 1 Q 1 would not say that is not correct. It probably is,


2 al though 1 do not jus t recall it now. Did I ever say to


3 you, or WQS there ever any discussion with you as to what


4 difference it would make as to whether both these men plead


5 gUilty at the same time? WciS the matter ever discussed?


6 A That matter was discussed With us, because we wanted to-----
7 1 e t J. B. pI e£ld gun ty and take a s elltenc~ore he knew


8 th <>t J J ""'6 gOl''''g to bo sont"'''''''ed !lna.' you s"ll'd, tl1,ilJe 1011'1.1.... .,." <;A '!1 '" '"' .... !ltJ ,_ _ •


~ -
9 do this: we will not let him enter a plea of guilty, not


10 have hini enter a plea of gUil ty in th e Tirr,6s cas e, which


11 is the murder case, but he may enter a plea of gUilty in the


12 Llewellyn case, but they ~lUSt be entered at the s::ure time."


13 Q T,et me refresh your memory a ] ittle bit .. Don t t you


14 rec::..11, at the very first-tine that the Llewellyn case, that


15 the idea of having J. J. plead guD ty inthe Llewellyn case


16 came up was Thanksgiving night out at my house? A No, sir,


17 Cap tain, it came up--


18 Q And 1 Vias the orie tra t brought it up?


19 MR • DASnOW. Let him f inioh •


20 TEE COURT. Fin ish.


r. You think it C 811:e up before? A It c 3me up onthe Monday
21 "I'.


22 befor e?


23 r. - Mend ay? A Yes, 0 ir, the tfonday befor e •


24
Q After you left my houae that nigb t, If:hanksgiving night,


yeu say that we b ,:>-4 agreed that so far as we could--',,,here
25


"~u.


26 did you go?
A 1."rere did 1 go? -1 went back hOIT:e.
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1 Q Didn't you go out to :,~r. Darrow's house? A No, 1 called


3 Thursday night, Thanksgiving night-- A That is my


4 r ecd lect ion, I called up ,flr. Darrow af terw ar ds about it. 1


5 V'louldn't be absolutely positive, but my recollection now, th


6 picture that is in my mind is th'3.t 1 went home and tele-


7 phoned.


8 Q Well, now, didn't you tell me there you would have to go


9 ard see Darrow novv and tell him that I had agreed? A I


10 told you that 1 would go back and see ;,11'. Darrow and tha t we


11 \'-v'ould see the boys in the lliorning, and that we Yiould be read


12 at that time, 1 thcught, without any queGtion.


13 Q ~TOW, of course, you urderstood that the District Attorney


14 could not make 3. bargain as to how many years a H;an was to


15 get? A Absolutely 1 did.


16 I Q And that would not be binding or final? A Not be binding


17 or final, but 1 knew--


18 Q Ar"d that--


19 MR. DARBOW' Let him finish the answer--


20 A --and I knew you would not tell me he would get tha t unless


21 you fel t so satisfied.


1 cannot do it, and if 1 do reconmend it you can take ffiy


it, and. you said, "If 1 don't rec~ommend it you can kr"ow that
22


23


24


Q Put alII could do would be to recofi'Jnend? A Tb'3. t is


word that 1 am satisfied that it will go through."
25


261 Q And if 1 did not recoli,llicnd that 'Nould mC'3.n that i: WllS
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1 off, tbat they were not to plead gUi1ty? A You would


2 recon:mend it, so far as t['at is concerned, but if you didn't


3 tell me t1-at it would go through, vrhy, then it WOiS all off,


4 but you=S3.id' yO"l~ were satisfied that it would, and we were


5 satisfied, frorr, what :.1r. Steffens had said to us it would.


6 Q And that·w'i.s to be told to you, of course, 1efcre they


7 plead guilty? A Before they actually answered their plea,


8 yes ,s ir •


9 Q And if.tha t had not been rooeded to, that is, if tha t


10 arrangen!ent had not been made, of course, you would have gore


11 on With the case? A It was not afterwards made, and we


12 did not go on With the case.


13 Q Some similar arrangement '[vas made? A Some similar ~-


rangement. If it was to be left entirely to the Judge we
~-- ,.__. •. .---,._--~.,~-~.~ .. -"._.-.,., -.-.~. ...._.__. "'...-..-K--_~--....--


certai nly would not have done so."----·_--····-·..··li6Ula:-···.- - ..~ _ " _~._~"'.-


Q You/have gone onand tr ied the case? A Certainly.-- -----------------And you never It.new until Friday morning that the arrange-


ment could be made, did you? A No man ever knows anything


positively tra t COrrles up, but· then we fel t satis£-:ied that


it would.


Q You fel t sa tisf ied after Fr iday morning? A 1 never


doubted yeur word at all.


23
Q 1 don't mean about that, 1 mean my ability.


24
A 1 mean , when you told fte so 1 felt absolutely satisfied.


IQ 1 d' - 1 + tell you until Fr id ay morn ir-g? A You told me
25


Ian .-


26
that was your deai re , U'at you wo~)ld r ecoiTJlI:end it, you v;au
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1 do everything you could to br ing it about, and Fr iday morn-


2 ing you had not been able to--


3 1 told you also--read the ans'.ver-- (AEN er r ecld. )


4 A You interrupted me. Fr iday morning you told rne it


5 would have to be 15 years. 1 asked you to ha"e the matter


6


7


8


9


postponed until afternoon, that we wanted to talk it over


with the boys, becaus e we dial.n 1 t wan t John to go in and be


called upon to take a sent,'?nce of 15 When we assured him it


would be only ten.
,


10 Q vou did, then, go over and talk VI i th them to see if


th~y would still take 151 A did wi th
~-


11 1 John.


12 Q You did thCi t very morning? A There was other thin~1


13 talked with him too, th at you put in on Vi ednesday •


14 Q, On Wednesday the day before Thanksgiving? A Yes, that


15 somehow or other had escaped our attention, that is, you


16 IJJanted a statement in 'Nr i ting of thtj guil t of the boys. 1


17 !Lean th:::.t escaped my attention when 1 wa.s testifying yester-


18


19


day, but it d~d:n't escape n,y attention when 1 went t}1ere or


the day of Thanksgi"ing, becauue at that time) 1 sat "'d~,;;~"'~'~d"


20 wro te au t, at tre di':Jta t ion of J. B. Mc Namur 3., his connec-


21 tion With the matter, wrich 1 afterwards showed to ;,1r.


22 Darro\'!, becaus e tha twas in ,our presen oe, and. th en aga.in we


went over there and it didn1t suit you, what 1 told you 1
23
24 had gotten, so you went with me and you and 1 sat down


while J. B. made his statement, and 1 wrote it dom in your
25
26 presence.







1 Q !I.r e you sur e you ever told me that you hc~d gotten a


2 s ta te men t pr i or to that fr 0 ill J. B•i'
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1 A. yes, I told yon, and eave yon the sUbstance of' it, Cap


2 taint is my recollection, and it didn't suit you, and f'or


3 that reason you went Of er you rself'. I said, "Come along


4 with me; have you there and I et you indic ate what you


5 want. II


6 IQ, Well, thEn, 1,.fr Davis, you never knew -- nobody knmv


7 until Friday morning after a talk vii th the J"udge, that


8 these two cases were actually going of'f? A Well, I


9 didn't talk vlith the J"udga.


10 Q, Well, I mean~ af'ter I did. A I only knew it in


11 the manner I have detailed to you and the jur.y hereto


12 f'ore.


13 Q And I told you that J"udge Bordwell was not one of' the


14 jUdges Who had been haddling criminal work, and I didn't


15 :know him any better than you did, and IV'/llsn't sure what he


16 VlOuld do. A yes. v-'--


17 Q, NoV!, I v.ent togo back to the day '.men you testified


18 that I f'irst discussed the matter of' either one of' these


19 men pl eading guilty, with you. NO,v, this that we have been


20 talking about now was in the week of' Thanksgiving? A That


21 was in the week of' Thanksgivingi yes sir.


22 Q, The time \Vhen you say I f'irst mentioned this to you


23 was the week before that? A Was the \reek before and I


24 fixed the day by being the day before Yr Fremont Older


25 c arne he re •


26~ Well, I think it is in testimony here that Fremont
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Older vias h ere on Thu rsday, so t ret \vould be on Wednesday,


then? A That is my recollection, that it ViaS on Wed


nesday.


sort of a way, but I never had an idea there was any nego


tiations going on for this settlement until you spoke to


me about it, and I thought then tmt you were speaking in


est intimation fran yr Darrow or Steffens or apyboQy else


that th are was anything 0 f that kind in the atmosphere?


A No sir. You had spoken to me several times during


the course of the trial.


1


2


3


4


5


6


7


8


9


10


11


12


Q


Q


And up until Wednesday, you had never had the slight-


In a bantering sort of'a way? A yes, in a bantering


13, tl1ebantering manner that you had been during the course of


the trial.


tive that that was the day.


Q .And you didn't mention that to 1fr Darrow until nm:t


day? A Until next day, when he told me that Mr 01 der was


there and what he had come for.


Q So the reason that you didn't mention it to 1fr Darrow


until the next day, ms because from. th e ton e and mann er


of the conversation and all, you thought I VIaS simply


bantering you? A Well, probably if I had it come to :my


14


15


16


17


18


19


20


21


22


23


Q That was Wednesday', the 22nd? A I am pretty posi-


24 mind, Captain, I would have remembered it afterwards, but
25


t
ot may have been tret that didn't make the impression on


26 my mind that it otherwise would have done, and I didn't d


,'i'(.:aru:red Lxv
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1 it until the day that Mr older came.


2 Q Well, as a matter of fact, 'Weren't we talking at


10 name for him. You said he had c arne in here and was bringing


14 Q Now, didI tell yon at that time that Lincoln Steffens


15 had ever offered to have both these men pI eed gUilty, 0 r


16 just one of them? A At that time?


some pet name.


We will call him Lincoln Steffens. A You had a pet


it about, and I knew Ilfr St effens was here then '\llJ'hen you


said you had a paper, I thought certainly t here \~s some


thing in it.


Q


that time more or less in a bantering way, without being


very serions abont it at all? A Well, I thought you were


until you told me you had the paper that they had made yon


the pDOposi tlbon, and yon said Mr -- you didn't call him


Lincoln Steffens, you had some name for him, what \~s it,


3


4


5


6


7


8


9


11


12


13


17 Q On Wedne!sday? A At t hat time you told me that he


18 had offered to I at them both plead gUilty because I said


19 I would never consent at that time that J'. J'. enter a plea


of guilty to anything.


and a pI ea of gUilty on his part would be a confession of


onganized I abor to this of:fensEj, is th at the reason?


20


21


22


23


Q Because J'. J'. was the representative of organized labor
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That we couldn't put it OJ' er? A Well, you m~ hare


2 it in that light, I didn,t say. I didn't think -- I knew


3 you had: a strong case against him because you told me you


4 had telegrams and letters -- he had told me heretofore you


5 didn't. When I went to him end toild him you had than he


6 had to admit you did.
,.-----'_'_'"


7 Q You knew there was a lot of telegrams, clocks and


8 bombs, ane! one thing and another tied up by jUdicial pro


9 cedings, and one thing and another back in Indianapolis,


10 both your side and our side was fighting for possession of


11 them? A I saw it in the press.


12 Q You knew t hat fact? A I kneN it as well as I could


13


14


15


16


17


knovV' it from that kind of testimony. I didn't doubt it.


Q You lmew it, being an attorney and an associate of Mr


Darrow, and your side of the case, you knew your side vr.8S


fighting for that stuff, and we were, too? A Yes, I knav


..~ -,....~ .._-''"....- .....-."..,.----_.... ..._-~'


we were fighting for it.


18 Q VJhere was this conversation, ur Davis, up in my office--


19 I say, up in my 0 fiic e -- where was t his conversation on


20 Wednesday the 22nd of November, that you had wi th me?


21 A It was in your room when I was there with referEnce to


22


23


the steel rail end also with reference to some dynamite


papers.


24 Q Wrappers on some dynamite? A 80m ething, I don t t kno'\V'


251 whether it was wrappers or dynamite.


26 [ Was it in my own affie e. or was it in room 26 da\m
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1 the ball? A I think we were in both places.


2 Q Do yOl.l know how much of the conversation occurred in


3 room 26? A I don,t think -- I cbn't know that any of it


4 occurred there. My recollection was that it was in your


5 room, but I do know t hat you tol d me t hat the steel was in


6 room 2~, and so forth. I know the steel rail was in your


7 room for a long time.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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Well, 1 came in and was


Q That was the iron beam? A The iron beam.


Q That VI as bro ken by the dynami te at the tin;e of the ex-


tal kiDg about tte bus ines s that 1 had and you s '-tid. "Nov.',


MR. DABnoW. This W2.8 Wednesday the 83rd?


these men pleading guilty?


Q. You hadn't any thought about them pleadine; guil ty at


ing guilty or anything of the kind? A No.


to you th=.t I never could get a conviction of J.B.Vlith


th;J..t jury, thi.:'t the jury would never convict him, J.B.,


the fello'N tha t was on tr ial '? A 1 probably did, because


that time? A Not at that time.


1 wouldn't have 82.id to you th2.t you could, under ~y cir-


ember it, the entire conversation so far as it referred to


don't remember that 1 did, but 1 say 1 procably did. 1


MR. FREDEQlCKS. This was Wednesday the 23fd up in my


Q And didn't you tell me at that time when 1 suggested it


plosion. So you came up to wy office on another matter al


together at trat tine; not connected with these rren plead-


waul dn' t h:i. ve ,8 aid wh a tever 1 thought.


Q lHell, don't you remelli1:::'er that you did say that? A 1


you met Lincoln Steffens. ~


Q ~iow, then, just what W;:1,S that conversation as you rem-


office--Wednesday the 23nd up inwy ofc-ice the da:t before


wtat is tte use of fooling ~round about this? Wh3t is the


use of fa oling :rr..y longer? \7hy don't you COLe througha


,8 1


2


3


4'


5


6


7


8


9


10


11


12


13


14 I


15 I
I


16


17


18


19


20


21


22


23


24


25


26
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1 quit this horde play?" You said, "You know you are going


2 to plead guilty. You know the boys are going to plead


3 gUilty and Y1hy don't you COfLe through and do it'?" 1 said,


4 I "I wasn't bired to enter 2. plea of guilty for these men;


5 trey could do it without me, if they wanted to plead guilty."


6' You said, "There is no USB talking that way to mej this


7 propos i tion has been rr::ade to [f,e ar.d you know th:3,. tMl'. ft.inken
N ~


8 Leffens--l know that you reversed the narre some WOlY, has


9 been taking th is up with the cOlLIni ttee, and they have made


a proposition to me to let him plead gUilty,"


straight gOOdS," sOlTething )ike tr~it"


10


11
I


12 I


"What are you giving me?" You said,


1 S:J. id,


"1 am giving you


Well, 1 said, "1 nev r


13 l-'e ard any th ing ab.::ut it and yeu have got to stow me."


14 You said, "Well, if you haven't heard anything about it,"


15 you s 2,i d, "0 Id Boy, they ar e keeping you in the darl~ a bout


1 know pretty much about the case,"


16


17


sornething. " nell, 1 said, "1 don't believe so. 1 think


Yeu said, "WeI J, I


18 can get the paper and sho'1' you the direct propos i tion that


19 has been made to me." 1 said, "1 would like to see it or


20, 1 ~ould have to see it," and you went for the paper in ycur


21 desk sonJe"Nhere but you didnltbring it out."


22


23


24 ,


25 ,


261


Q. Well, you thought 1 was blUffing, to be frank about it?


A 1 had an ide~ you was bluffing pretty good until you


conmenced to talk about ',;r. Steffens. 1 tr.cught there might


be sOf;;ething :,ir. Steffens 'N':!.8 doing in th'::lt nlatter 1 hadn't


heard J.nytl: ing abou t.
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THE caUR T· mhe ques tion is wi thdrawr, •


TFE COURT. f"bjection sustained.


A Well, we talked sone n!ore about the business--


Is that about all the convers~tion?
'T


1 withdraw tbe questHm.


MR • APPEL· That is as king for b is op inion and cone lus ion.


MR • FREDE? leKS •


Q Or anybody else knew anything about except him~.


MR. FRF:DFRICKS.


1


2


3


4'


5


6


7


o About that P3l't of it, of course? A Yes. You said to


me, "You take hold of this Darrow and m3.ke tin; come through


and tell you what he is doing", and 1 said, "1 never had


1


2
any trouble yet that 1 know of to nake hjnl come through and


tell me What he was doing." he was le<lding counsel in this
~ , :.:..::.=::;;.-::..;;:.;::.;;.;:;,.;;;.;;:;.....;;;;...-------


.". ---- - -
1 presume when 1;e wanted me to kno\"l it he would


'A ",~ .
Q T1;en all day Monday, the 20th, and all day Tuesday the


21s t, and all day We dnes day the 28nd, you and :!.r. Darr 0;'1


were working together on this case? A Yes.


18


19


~ And you Vlere in as close re18tions, so f9X as you j.-·.n,O',\T,


during those tr..ree days as you were during the time George


20 'Sehm was here, weren't you? A Yes, we always worked to-


21


22


23


ge ther •


G;; And you didn t t know tl:a t ;\:r. Darrow and ::1'. Steff ens on


~(onde.y, Tuesday and Wednesd3.y '.\·Cl~e talkinga'l-:out letting


J.B. plead gUilty? A No.


1 suppose you do not TL1::1.intain tr..:. t :.:r. Darrcw


24


125


261 (\
't.


rarro'iv did.ntt teJl yeu th3.t? A P8 did not.
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I would I


be very fool is h to. 1 ccr ts:inly do not. 'I


~ Well, then, on Thursday you met \:r. Older and ,,~r. Steffens


1


2


3


4 and ;,1r. narrow--by the way--l w~thdr,-"w t~at question--v{hat


5 time of tre day was this on l)!;'ednesday you were up to my


6 office, do' 'IOU remen:ber? A Sometime in tre afternoon.


7 Q After court, after 57 A Either before court began, or


8 2 ofclock or aft3r that, sometime in the afternoon. 1 know


9 it \'IT a.s, it rrligt t have been ther e was an ad journrren t then--


10 Vi e frequently took adjournments in that case when ¥ew


11 panels were sent for, but 1 couldnft say, but 1 know it


12 was sometime inthe afternoon.


13 Q Are you sure "'ch:::.t WB-S not T~ur6day? A Absolutely


posi tive it was not. 1 'Nould not say VI ednesday nor


Thursday. 1 wi1l say this: 1 am sure it was the day


14


15


16


17


18


Q.


A


Older came here, 1 donIt know the day of the week.


Are you sure it waB not the day th,'t Older came?


1 t 'tv as not the day nIder came.


I
I


before
I


I


19 Q lnthe iorenoon? A NO,sir, it Was not.


20 Q What is it that. makes you sure? A Recause 1 told them


21 that 1 had had the convers3.tion on the day before.


22 Q And when was tris conversation on Thursday that you had I


23 With ;~r. Older ar:,d :;~r. Steffens, whut tin~e of the day?


24


25


26
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1 A I think it was about noon; it might have been either


2 a little before or a little after; probably a little after


3 noon.


4 Q W'h ere "{lasit? A I think that we came back fran the. ,
5 court room, we found lir Older had arrived on the train


6 during th e time we were in court.


7 Q Well t about noon? A After noon, I think it was, yes


8 sir.


9 Q Where was it? A It was up in ]!r Darro\v's office,


10 in th e Higgins Block.


11 Q In th e Higgins BUilding. .And was there anybody present


12 ~ceptyou, Steffens -- A When it beg an t here was my-


13 self, Mr Darrow, Mr Steffens and yr Older and J'udge Me


14 Nutt came in shortly afterwards.


15 was J'udge lfcNutt in there while you were talking about


16 J'.B. pleading guilty? A yes sir. He coincided wi th th e


17 views of Mr Darrow and yr Older, and I differed from him.


18 That is, you didn't want him to plead guilty? A Not


19 at that time.


anybody pleading gUilty at that time, except J'. B., is


20


21


Q .And they .....ere making no talk t mre among them about


pl ea of


22 that correct? A At too t time they said that the proposi-


23 tion was satisfactory that J'. B. plead gUilty, and tmt J'.:r


24 go free, and toot there should be no prosecutions.


25 Q, Any furt her prosecutions of nobody? A Yes. When I


26 [Y that I was not williI\g for Ilr ;r .E. to e:~:~d:







1


2


3


4


5
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gUilty, I mean this: that for some time I had thol~ht that


it was the best thing if he could save his life and enter


a pI ea of guilty, but I was not Willing to enter a pI as


of gUilty, until t here should be some conferenc e wi th ther,--------
persons Who were really employing us.


~


6 Q All right. Now, this is Wednesday or Thursday? A This


7 was the day yr older Vlas here


8 1m ROGERS: Wait a minute -_ .


. 9 1,fR FREDERICKS: I thought the man was through; I waited.
10 for a while. A Yes. When I am not I ,v.i.l! call your at


11 tention to it.


12 Q And Ur St effens tol d you then tha t he understood the


13 prosecution was willing to pe nni t J' .R. alone to pI ead


14 guilty and dismiss the case? A· That is wh at he said. He


showed me.


15


16


17


18


19


Q .And that is what he showed YO#t:? A That is what he


20 Q Did he show it to you? A He showed it to:M:r Older


21


22


and I saw it myself and read it.


Q That is what it provided for, as yousaid, J.R. should


23 plead guilty and receive any punishment except death,


24 and all other cases should be dismissed? A som €thing


25


1


:ike that. I have never seen it since.


26L That is wlmt th'lY" maintained 'WIS llgreed upon?
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1 is what they said and what I said that you said would never


2 be accepted.


3 Q All right. Now, then, when was it you sent this tele-


4 gram to the representatives of organized labor, either to


5 1fr Nockels or Ifr Gompers? A I never sent it. I didn't
,


6 see it before. it was sent. I was told it was sent, and I


7 don' t mow wh En it was sent.


8 Q You are the one t hat insisted on its being sent there


9 that day? A I insisted tha t we know som ething more from


10 organized labor about it.


11 Q .And there, that day? A I said we ought to that day.


12 Q .And the tele.gram VIaS sent at that day? A I don't mow.


13 Q Well, didn't Mr Darrow tell you itv.es sent? A He


14


15


said he either had or was going to send a telegram; I ~on 't
,


know wMch.


to that .question is, he says at.


16 Q And at th-et time that telegram was Esent there was no
,


17 talk on th e part of Mr Darrow or Ur Steffens about eny-


18 body pI eading gUilty, exc ept J .B., is that curect? A The e


19 was after what I sai d --


20 lfR DARROW: Let us have t m t question.


21 THE COURT: Wait a minute.


22 A I will wi thdraw that.


23 (Last question read.)


24 MR FREDERICKS : I don't mean what you said, I mean on:,


25 their part.


26[ DARROW: Ily o4j action
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1 that time that telegram '\t\s sent. They had the tele-


2 gram, I take it. I think it was the day before, but I am


3 not sure, and M"r Davis is not sure; he has already said


4 he is not sure, and I obj ect to the question in that


5 shape.


6 MR :EREDERICKS: We think the tel Egratn was sent the day


7 before, but --


8 MR DARROW: That is what I said, I do not want the Vlit


9 ness misled.


10 THE COURT: I think he ought to be shovm the telegram.


11 A I couldn't say if it was sent eitll:er after or before


12 they talked about this, I know mat I talked £bout wi th


13 them.


14 lfR FREDERICKS: 1fr Darrow says that the telegram, what


15 ever telegram \\8S sent was sent the day before.


16 l;fR DARROW: I think it was, ur Fredericks, but I woul dn ' t


17 be sure now. I think you know.


18 THE COURT: We have the telegram; 1 et him look at it.


19 ME DARROW: I think they have the tel Egram.


201m FREJ)ERICRB: I have not the tel €gram.


21 THE COURT: The tel€grarn is in evid:ance.


22 ]l.R FREDERICKS: No, that is the tel €gram to Lincoln


23 Steffens t hat is in evidence.


I see.All light.


24 MR DARROW: We are speaking of anoth er telegram to :Mr


25 Gompers.


26
1 TEE COURT:
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1 :MR FREDERICKS: We are speaking of a telegram to 1Ir Gom


2 pers which I am asking this witness, Mr Davis, if that


3 telegram ves not sent.


4 TEE COURr: ]I.y impression was that telegram v.as in evi


5 d ence, but I recall now it V,i'SS not.


6 1m FREDERICKS: If that telegram was not sent on his


7 demand and his insistenc e that yr GOmpers or som e:me in


8 authority. should be notified that he had -- that they


9 mre Voli lling th at J". B. s houl d pI eed gui1ty, P rovi ding all


10 other cases should be dismissed, and at that time Mr,


11 Davis, I think the question is pending -- et that time the


12 talk between Mr Steffens and Mr Darrow and l!r Older Vles


13 that J". B. only was to plead gUilty, wasn't it?


14


15


16


17


18


19


20


21


22


23


24
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in the jTla:t8r of this case unle bS John should plead guilty


cOhmittee r2..d given them e'-ery assurance if one IT,an would


n,ind.s and if they wanted to take trie n::a~ter of compron,ise


,
i


I
jury I


I
i


tell you that tle day before th,T"'a~row
., .
,'.....clidbiltYes,


1 understand that statement, but 1 do not think the


(Last answer read. )


and take son,e sentenc e? A ~re8, 1 impr es'se d that on the ir


they asked rr,e wr-at you lren~ioned and I suici, n:,;r. Fredericks


to pleCid gUiltyir:.d they S5.id "ITo, th'~_t is not it at all?"


thing and. taking SOrt,e ser:tenee. n


plead gUilty, then 1 told them 1 was satisfied both would


Q you mean you knev; the prosecution 'Nould not do anything


Q Tren you told then_ that 1 rad s:,lid ttey were bo th going


up they night as weD take tr_'_t ir.to ccr.sider::o,ticn riglt


A That W3.S the talk until 1 spoke to them about what yeu


had said.


still tr.e san.e proposition, tr-at there was only one of them


to ljlead guil ty? A 'That w?s t1:e unders-~;3.nding ttat the


have to plead guilty 2.nd told them the number of yea..rs, and


s:.tid that the court would. hays to fix it," :=.nd 1 said to


Ir;ould understand it. Just read it again, ~::. Reporter.


1.. They said that WelS not the proposition.


Q They said that was not th~ proposition, so they lliaintain d


new.


6p 1


2


3


4


5


6


7


8
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1 while they were satisfied only J.B. was going to have to


2 plead guilt.y, they tad already said to ::r. Gompers to aend


3 a nan cut bere to .8ofsult about the matter? A 1 don't


4 kr:oV'! 1'.-bettJerte s:dd he l:ad sent the telegram or was going


5 to B end one.


6 ~ 1 show you defendant's Exhibit M; this is a sli~ of


7 pc.per, or a EO in.il::u slip of paper that Mr. Steff ens e howed


8 you th:1t day--"rarty on trial te· ple3.d guii ty and receive


9 such sentence as the court may adrdnister, exoept capital


10 punishmen t, all 0 ther pr 08 ecutions in cor:ne:J tien Vi itt tre


11 affiair to be dropped." A Tha t is my recol1oo tion of the


12 :::ontents of the instrument. 1 could not positively iden-


13 tify that ir:Gtrumer~t.


14 Now, did y~,u talk to them, to :.!r. [arrow and Steffens


15 again trdt day? A Not ttat day,


16 Q. Or :,~r. Older? A l~o.


17 And did you talk to them or did you talk to ['arrow


18 cr :':r. Steffens the next day ir~ regard to these pleas of


19 gUilty, th:j,t would be Friday? A Steffens C9.me


20 ir, ei ther the next day or tre d?y after tr.::.t a.r:d s3.id th3.t


21 the con ni t tee s aid it 'Nould. go througb on tt e exC'iC t terms


22 that he had mentioned in that--that 1:e had been proDiDed


23 in th at 81 ip of p~:per.


24 Q 1 w::tnt to know to'iI nnjch of tr :.'_t you ?r e sure of, :,::'.


25 Dav is? A 1 am sure one or tte otr.er of thos e ciaya ·;h.


26 Steffens came in ar..:;' se-tid t:ta-t:, tr3.t he tad talked With t







A Never.


neet with 2.ny committee in cor:nection witb this n;atter?


Q Yes. A Nevsr.


the labor people. A 'He.


56~


s~1ti8-1
I
I


I


Slauson or any of those


A 1 never met with the COffillittee, nor


Now, 1 w:mt to talk about this COILliittee a r,im.:te and


corurrittee and that they were satisfied, that he was


those peop} e.


A You llJe:.n any of the committee that :.1;'. Steffens was --


time about it, eit1:er at th~t time or since that time.


Gibbon and Parry Gh3..ndler or ;.::.


fied and they h~d told ~iffi that it would go through.


cution in this action except the District Attorney?


Q


Q Did you ever talk wit1: anybody representing the prose-


Q. 1 mean tre conmittee composed of ~.1r. Lissner, Ton,


1 never talked wit1: any individual of the dOE,mittee at any


Q 1 d8n ' t mean a committee ir: relaticn to your own peovle,


Bee whether there ever was any committee. Did yeu ever


~ Do you of your own personal knowledge know that anyone


else connected ',vitb the def ense, and 1 will include i,i:.


Steffens in that question, taJked with ar:ybody i~ regard


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21 to t1:is rratter7 A 1 don't know it except that they talked


22 with us"


23 Q Except wna t be said? A 1 say, 1 knov: they t'::tlkecl with


24 UB about it, but as to w~ether they have talked to any of


25 f •this eoru.i t tee you h aY3 talked about, con:posed 0 :"l'.


26 Lissner and thos 8 people, 1 don't· kr:ow •


1 """S("-"'w""-u=te("'-l""'bV'--,===.",=~
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1 yeu know 1\~r. Steffens and rarro'vv t'llke d With you


2 about it? A Yes.


3


4


5


Q "Out you don't know whetrer" there was any committee in


existence or whet1":2r tbey ever rLet any comm:i. ttee, of your


ovm knowledge? A FrQn my own personal knowledge 1 cannot.


6 Q "As a matter of fa.ct, neither one of then: e\rer repre-


7 s en ted to you thct anyone except ;\;r. Steffens h ad met any


8 conlllJitteei' A No.


irf i '1' eo t examination 'Nh c:t S teffene


ltcon:n,i tt8e" h:ls rr,ot into


in.


Your 'Ronol', the word
~""'., '. . t


th is, and 1 allowed i t tg go


MR • APPEL.


v . b b"/
:..r. D':tV1S ,ere .a§..~lven


//
s~id tha.t' a nUIl:ber of


,".,;~.-('./'"
.,.,p'


gentlelJ;en--now, nobody, as far 2'..8 the .l-1tv {tness bimself is
,/


concerned, he has not called it ~niIllittee except in the


sense·they wers a number o~ons, th"t is a corr,mittee,


it had an ur:derstanding ~tvveen them, or appointed by some


one--l suppose "~ee is a nwnber of persons consti


tuted by a la~ number to do something or 80nstituted by


tten;selves ..t6 do Bon;ething, but· in the in teres t of someone
/ "


e Is e, c?rf'50ined togeth 31' to fur ther some pI an or schene or
/<


someAJropos i tion.
. '"
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i


edge, and theu,";e will follow it by others.
~. . /'


and I simply do it out of pr ecantio , so that his t esti


mony may not be misunderstood.


questions,


/


MR JWPEL: H's cannot nse this 'vvitness for the purpose of
/


impeaching/yr Steffens as to his understanding of the case


by ShOv?:" that this wi. tness had no knowl aige c£ the ex::-


I .~~~~~~~J.~s:~~::~~~=i~t~t:e~e~,_.~b:U~t~I;O~b:j:e:c~t~t:O~th e
question of' counsel on the other side, because he ass es


that the witness here said, or has ever said, that


existed a committee. p.:e has simply stated w~at steffens


said, but the parties named, or however yon m call them,


had assured him of this, e.nd he had said thi was going


on end the proposition would go through, b£ the witness


himself here has never testified that t "e eocisted a com-


mittee at all; he is assuming on that


1.f8. FREDERICRB: We propose to spew, your Honor, that there


was never any committee meetir with Mr Stef'fens or any


body else in :regard to thilOsatter, until th e night be


fore Thanksgiving, and tba all this loose talk in which


some 0 f the witnesses hav indulged about going cbwn town


and talking to committee./"is not true anti is not correct,
/ .


for there never was 8/7 committee. Now, that is what we


propose to show, and/fhat this witness on the stand, I wish
/ I. v


to show t hat he mew of no such committee of his own knowl-


istence of the fact; you cannot put him on thestand and


s ~~O'''J~,y~6,.r-(f(;n;tk;ow t her'e-was-e--C-011lmi:t.,:t~t~,_Q.f-Y..,g.l!£.._
~ .


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







to the lJCNamara case


language himself. A If I may e1plain vmt I meant by the
'/


M'R FREDERICKS: I don t t c are what th e vli. tness m€tint by
./


it.{ but vnat Steffens meant •
../ -


JftR APPEL: He has a rig ht to know what t he wi tness meant.


THE COURT: I think the vii tness is right t rere. He used


c ommit te'e, was
l


lfR APPllL: yes Si,i, as I say, he ESsumes that Mr Stef,rens .
/."


ever said to th!~ vdtness that there was a committee.
./


1.fR FREDERICKS/~ I understood this vd tness to nse that


. j,//


hearing th e question •
." "
If


r-------------------------------------,


~ .
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1


~ -----'-=---:::-::::.-~~-==--- .
own 'knowl edge. It Itno, r-dOn'rkn()~c..t,..,~.y.g~u'neve'l;;4


.' ~__--.... .~ f I
talked to any connnittee?" "No." And then use thatwan,t.l


r


/
/


of knowledge on the part of this witness to impeach t.he


testimony of Mr Stefe ms. Mr Steffens' testimo~is
/


very clear upon t he sUbject, Mr Steffens said v~h. whom he


talked,and they suggested the calling of a number of per-
.1'


sons, find 1fr Steffens has sai d, your Honor ~/that not until
/after the plea of gUilty was entered .. there was a meeting, /


I
dOVJ11 there of representative men at which he met a ntlmber


;-
/


of gentlemen; that a certein proposi/t10n was carried
/


/
through -- in regard to the collat'E3ral matter in reference


/'
THE COURI': just a moment, 'b.,efore you go allay, lir Petermich-


I"
/


el. Read the question. ~,Last question read by the re-
A


porter.) I wanted to ~nterrupt you for the purpose of


",.~". _~~_-..--.....,.-•.. -••~~-~ ~.,., • .......-- :11.............. * ..._. • ...... "{>_~~ • ~ .~ ...


tl)..e."'·VfO'I'd ltcommi ttee lt • rrB has a right tcn3lcp-lain.""'''''..... _--..--
1 .2"-5C!£ar!.!1la"-"ed!..fb2V!.!1!.!1!.!1!.!1.J:±~!.!1!.!1:..:_lyy
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4


5


6


7
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J,fR-.:.F-REDERICKS: no, your Honor, noVi ~isten a minute. That I


is not the point at all. If this witness used th~ 'Word


Ifaonnnittee" he has a right, of course, to explain \'ihc.t he


meant by conmIittee, but I a:m't care wh2lt he meant by


"committee". I am after what Lincoln Steffens meant by


"committeett~ Now, he is supposed to be recitiJ.1~ here what


Lincoln Steffens told him.


THE COURT: yes. The witness has just now stated that he


u sed the word "committee" and desires to explain wh at he


meant by tfcommitte~".


MR FREDERICKS: But it Ma Steffens used the Vlord "connnittee


and this witness is reciting what Lincoln steffens said,


his ex:planation won't help any -- oh, well, let him make


it.


MR APFEL: Whatever thi s vr.i tness meant by the word
i


"conunittee" would not e;cplain or unexplain \mat Lincoln Stef I


fens meant. I insist on his ensw ering What he meant.


THE COURT: We have all agreed that th e wi thess is to.


explain what he meant by the word "cornmittee tf • A When


I used the word tfcammittee, I probably -- it \~B e number


of men who"Nere working together for a common purpose. I


didn't know t hat they had ever been appoin ted by a1Ybo dy,


or anything of t he kind, but they all had one obj ect in


view.







,


1 suIted by Mr Steffens in r~~ard to this matter before


2 Franklin was arrested, was Mr Lissner mld }.Ifr GibbCll, and
through


.3 that they talked )i. Mr Chandler mld yr Brant to me?


4 A Well, I didn't know with whom they talked, Captain.


5 He said -- :my rec 011 ec tion t b..ere were three men et least


6 mentioned, 'Mr Earl, I know he mentioned Mr Lissner's name,


7 Mr Gibbon's name, 1Ir Earl's neme, end I didn't underst and


8 by him thtlthet.a1ked directly with Harry Chandler t but·.
9 that sane of them had. Tho se four names were mentioned,


10 Harry Chandler, Earl, Lissner and TOm Gibbon.


11 Q Now, you understand the time we are talking about now,


12 is the time betweEn Thursday, th e 23rd, end the day t tat


13 Frmklin was a rrested? A That is my recoIl ECtion.


That is the time I am asking you about? A yes sir.


l{r Steffens had said that he had seen his connnittee, and


Q


Q, And come back t 0 wh ere we were
I


I asked you if you had I
I


. . i
ever talked to either yr Steffens or yr Darrow after Thurs-!


I
day the 23rd, end you said that ei th er Friday or Saturday, i


I
they h~ agredd·,vith his proposition, tmt J •. B. alone


should be punished, was the one that was acceptable, and


woul d go through.
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!YiR • FRFDFn leKS. A conni t tee.


MR· FRFDf:FICKS. 1 don't care which it 'Nas. A 1 can't


~ues-


Now he


£i trer Friday or


forcibly put in


A


.562~
1 object to th~t question on I


I
I


::gain more


tl:'~.t question.


has


him saturday and dis~u8s tte


The use of the word committee?


Viai t a man.en t •APPEL.


the grol1nd the counsel


TPE COURT. :the ques tien is--


lYlPl .. ArrEL. The questicn before V'l as "h is crowd " .


objectionable matter in


Now, th:lt was Fr iday or Saturday'?


be absolutely positive as to ODe word.


"e. cOnlnli ttee. I'
A I wont state sure, but tbut is my recollection he 8::tid,.


THE COURT· Ihe question is o.mended to say, "a committee."


says "his comn;ittee."


~ We have been discussing the matter now for 5'or 10 or


th:.:.t it was tte next day ir;;nediate1y afterwards.
~ Q--


~ That it was Ue next da"y~A-Be Friday. "V1el1, then if it


YR. APPET,. no, he said Steffens had said "hie corrniittee".


MR • FnFDEnlCKS.


tion of their pleading gUilty? A 1 had no discussion


Q 1 didn't ir:tend to USB the word, "1-':is" in the sense


of ownership, but sorrothing to tie the words together With.


sa turday •


MR •


it on 8aturday, probably tre s s.me th ing was r;-en t ioned •


15 mir.utes, ure you able to say now any c1e::trer whetter it


W:.iS Frida.y did you


Was Friday or Saturday'( A No, my best inipre8sion 'vou1d be
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15
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Bu t you don I t know Mr. rav is, do you? A1


2


Q


Q Well, then, don't say it.


~6281
. I


ro you remen,ber wher e you wen


3 or. Sunday or what you did? A 1 don't knmv where 1 went


4 nor what 1 did, now, but 1 know 1 1roJ'lS r.ot at hon,e until


5 in the evening, when JUdge Mcnutt called up and the maid


6 gave me t~~ message--had already given me the message just


7 as 1 came in.


8 (Where did you maet Judge McNutt that Sunday night?


9 A At his hous e •


10 THE raUR 'T'. We will t9.ke a recess :.'l.t th is time. (Jury----11 admonished. Recess for 5 minu tes. )


12 (After recess.)


13 TH~ COURT' Proceed, Gentlemen.


people represent~rlg the prosecution were going to come to


his terms and let J.B. plead guilty and let J.J. and the


FOW J you s3.id it was jUs t pass ible .that youothers go.


MR • PBEDF.P leKS. Q NOw, go back jus t a step. You say the I
conversation that you ha.d with ,,:r. Steffens either on Friday i


I


I.~ Saturde.y was as to the effect the people downtown or the I


I


I


14


15


16


17


18


19


20 n,ay have.had another cor:versi'... tion with :.1r. 8~effens: you


21 were not sure and 1 asked you not to relate it. If you did


22


23


haye any other conversation with him, hO'Never, on Saturday,


it didn't change--it was not any different from the one


24 you have narrate d? A Alor.g the san,e 1 ines.


Q That the prose~ution was going to COKe or had agreed


A Tr:l t those n:cn had a3sured him t~ theto his terms?


25


26
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1 matter '",auld go tp.rough,along tr.e lines laid down in the


2 paper.


3 Q, And that wad the last talk you had with him? A That


4 was the las t talk .. c, 1 had with him that week.


5 Q You didn 1 t see Steffens on Sunday? A i did not.


Q. Did you' see Darrow on Sunday? A I did net.


Q . ridn't see anybody in cor.nection with the defense,


6


7


8 un til Sunday night 7 A That is a11.


I
I


then, I


9 Q. When you S3.'N Judge McNutt. A Judge McNutt.


10 Q And where did yeu see him? A At his hon,e nere in the


11 city, 1 tl;link it ison--just off of Sixth street or on


12 Sixth, 1 wont be sure.


13 c:~ That is ,Judrre j.,bNutt that has been referred to at


14 several times as :"'1. niember of counsel of defense,. an.d who


15 has '3 inee di ed? A Yes, Judge Cyrus M~Nutt.


16 Q you ans1/'ered, but it slipped my memory, where was the


17 meeting? A At his home.


18 Q Now, anybody present eX.8ept you two? A His,wife and


19 daugt: ter Vi er e in Ue s itt ing l' oom and we wer e in th e


20 parlor.


21 "'el ~, 1 mean anybody present in your' conversation?


22 A No, sir.


23
Q. Vir-at WJ.S the convers,-'-tion? A 'U e said to ne that :,lr.


24 narrow and he and :1.1'. Steffer:s had had a talk With the boys


in the jail on tha t day and spent ei ther thewtole day
25
26 whole of the afternocr. in jail talking with th~~ in refer n







1


2


.563To
to this matter, and trat ~. B. was. :~::~~:::..~~i:,g_:~ I
plead guDty and take life, but that he was not vfilling tha


3 J, J, should take a yeur or a day; that J, B.--that J .J'


4


5


6


7


8


__-----.....~-'"""-"""-.~!::*l.~~~


tb''I'-ey-h''''-a-:""d talke d to abo'lJt the mg, t ter and toJ d him exact ly


7; hat 1 had said wi t'h reference to your poai tion in tpe


matter, ana that J. J. had expressed a wiJlingness to take


10 years, if itw3.s neces~3ary, but that J, B. would not


consent to that at all, and he wanted me to t3.ke up the
..~:------------_..


9 rra tter VIi th you the next day. That was about the substance


10 of the conversation.


11 Q, J J ~aid that he was willing to plead guilty if· those


12 'interested in his end of the affair thought it wise and


13 proper, is that it? A That te was willing to take it if


14 it was necessary, and not to let yeu know it, to do the


15 best that 1 couJd to get him off entirely, according to the


16 original program.


17 Q. And or-Jy--of course, te W'=~s only· willing to plead


18 gUJilty on the condition, or he stated at that time that he


19 was only willing to plead guilty on the conditions that he


20 mentioned, is that correct?


21 MR· tefpel, No, wait a minute. 1 object to that question,


22 your Honor, There is no, "Of ceurse" about it.


23 MR • FREDERICKS. 1 will elirf,inate the "of course."


24 ViR . APP.FL. 'The witness has stated what--


25 MR·FREDF~P.ICKS. lwi:l clin-,inate "of course."


26 MR • APPEL. --Judge McNut t said.







1


2


MR' FREDERICKS. 1 withdraw the ques tion. 1t is


is it, :.:r. rav is, tta t JUdge r:'cNutt tal d you that


~~<1~
a fact,» I


J J


3 OJ,: as only willing to plead gUil ty upon th.e c ondi ti one men-


4 t ioned?


5 MR. APPEL· Now, '.vait a moment--we object to th.at because


6 t:te question is very indefini te,» yOU' Honor. ;·:r. Davis


7 has not 13 ta -ted any cond it ions in b is answar.


8 MR. FRFDF:RICKS. I wiJl make it a little more definite:


9 Onthe conditions that he would get 10 years and no n;ore.


10 A He stated it in t1- e langmtga that 1 h:lrEl used, that J J


11 s aid be would plead guil ty and. take as much as 10 ye"lrs.


12 There was J. portion of tha t 1 ami tted am that wus that he


13 s:.:iid that labor would. be satisfied--that he could [!lake a


14


15


16


17


18


19


20


21


22


23


24


25


26


show ing to them, and a s ta tement, and they needn t t


about what laber would say abou tit.


worry
I


I
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1 Q Now, you say you saw me again on llonday? A I saw you


2 ~ain on Monday.


3 Q Up un til you saw me on Monday, had you seen Mr Darrow


4 between the t!me you talked to JUdge 1,~cNutt and t m time


5 you talked to me? A I think, Captain, that I called you


G up l:t your home Monday morning before you le£t; I \\Ouldn't


7 be sure -- I wouldn't b e absolutely positive about that,


8 rot my recollection is t hat I did, and I saw you immediat&-


9 ly after you got dovm town at your office that morning


10 before havill~ seen Mr Darrow at all.


11 Well, novf, you were trying at that time in your talk


12 withme to get me to accept a plee. of guilty from J.B.,


13 and let :r. :r. go? A I was doing my very best.


14 Q Whatever efforts you made were made along that line?


15 A lly effo rts vere to get you to 1 at him go. .If you


16 didn't let him go to p,et the very be~t tems I could.


Q -- come in to make- a bargain wi t h me and say that if


you won't 1 et J. :r. off, if you won't do that, vre will do


the best we can? A NO sir, I told you t hat I wanted to


get him of:f and tried to get him off.


Q Well, you would not --17


18


19


20


21


22


23


you --


Q


A But I didn't indimate to


A yeS sir, and asked you, ~hough, what


24 would be the least -- what you meant by a ter.m of years,


25 you said that the :rudge v!ould fix that. I said, "No, we


26 would never consent to the JUdge. fixing it; you must give


1 --"s--"C(:;::..:ul=ru;.:::xl.:::..b.:;..V.:::..=.:::..=.:::.::.:.:::..=----\'li
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2


us sane idea before I go and even talk with J.J.


Sld thEn you gave any idea t tet ten years.


.
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1


II
about it~ I


3 Q, Well, you didn,t intimate as broadly as that that


4 there was still a possibility ofJ. J. plreding gUilty,


5 did you?


6


7


8


9


10


11


MR APPEL: I obj ect to th e question, now, b eceuse he is


asking for his conclusion and opinion, \~bthari t \",6S an


intimation or suggestion or amu opinion, oreven a hint,


that is not proper.


THE COURT: yes, it is a mat-ter of what was said.


MR FORD: This is cross- ex:anination, now.


12 :MR FREDERICKS: This is cross-examination, your Honor.


13 THE COURT: But this question calls for a conclusion of


14 the VIi tness.


M'R FREDERICKS: Well, all conclusions are not barred.


jury. Obj ection sustained.


JrnFR EDERICKS: Well, ]Ir navis, if you were trying to get


me to let J. J. off, you VlCllldn't intimate in the slightest
~ . ~


degree, that th ere VIas 8I:\V use of talking mont J. J.


pleading gUilty, would you?
. ~ .


15


16


17


18


19


20


21


T.RE COURT: On a matter that is in the provine e of. the


22 MR APFEL: Just a moment. ~ obj ect to that because that


is argumentative, and calling for opinions and conclusions


of the witness J mat he would do under one circumstance.


or another, calling for mere possibilities.


THE COURT: Obj action sustained.-
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IfR FREDERICKS: Cross-cxamination.


THE COURT: I know it is.


MR FREDERICKS: Did the court role.


THE COURT: yes sir, obj rotion sustained.


1m FREDERICKS: Did you mention in t 113 slightest, anything


~out the possibility of J. J. pleading guilty? A I ask


ed you 'what you meant by a tem of years, and what --


End you said that th e court would fiJC the term of years. I


said, "There Vlould be no possibility -- be no use to talk


with him about i talong that line". I said, lI'What do you·


mean by a term of )tears?" .And you said, "Ten yea:frs."


That ,is about the substance of it.
I


Q Now, didn't I say to you whEn you asked about this mat-


ter, th at you were talking about J. B. altog ether, and


wasn't the entire talk about whether J. :B. would pI ead,


guilty or not? A No, it was not, Captain. I was trying


to get J. J. off absolut ely, if po ssible. I knew what he


\~s willing to take, end I didn't want to take it, nor


did I \vant him to take it, and it was my endeavor to get


him off, if po ssible; if not, to get ten years, if not to


get five years, or anythirlg that I could, and get the


best intimation from you as to 'what you would do in the


matter.


Q And you didn't get it? A Except that you said you


\Voul d be willing for ten yEars.


Q Well, didn't I say that the judge would have


1 . """S,.u.l'W.ioUI/,"""fdu..h+Vu..u..u..u...>.U?.I.l.1.ll.1.'--t
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1


A That is what you said at first, but if you will go I
over it in your ovm mind, you will remember that I said


vee would never plead guilty under an cgreement of that kind.


4 Q Is that the first time -- A Because I said I don,t


5 think it would make any differenc e.


6 Q That what would make any difference? A That the


7 JUdge would make any difference in the sentence, that he


8 would give either one of them.


9 Q You mean that he would give them both life? A That


10 is what I thought. You had expressed the opinion many tim es


11 that J". J". was more gUilty than J" .B.


12 Q Because he was the brains of the organimion?


13 A That is what you said.


14 Q That is the man -- ::11 right. .A .However, I knew dif-


15 ferent.


16


17


18


19


20


21


Q ~ell, you may have known that the other brother was


the sharper, but you don't mean that you knew that J". J".
_ ing


"Was not the s:ecretary and direct' feature or th e UD.Ii.on


the International Union, to which he belonged.


]JR APP]L: We obj ect to th e discussion rel etive to brains


of the two men, 6S immaterial md notcross-exmnination.


I
I
i


I
---I


I
22 1lakes no differenc e which one thought or knew.


231m FREDERICKS: Itwas a vibluntary statement of the Witness.


24 THE COURT: yes, it might hale been stricken out. Objec-


25 tion sustained•.


26 MR FREDERICKS: All right. Now, that is thesecond conver-


1 . ....:;S....:;C(....:;UI....:;fU.....:;.d....:;bV....:;• ....:;....:;....:;....:;.... """-""""-"11'







you ever mentioned azw number of years.


same number of years?


Q And you say that the night before that, J". J". had men


tioned t bat he would plead guilty if he would get that


A That is the first time that


.And that is the first time that I ever mentioned toQ


you a~ number of years?


. .5636 I
sation that you had with me in regard to this matter; is I
that correct, ur navis? A That is the second conver- I


sation t bat I had VI ti.th you in reference to it. I
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I
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J J McNamara.'?


from Judge McNutt was the suggestion which came from


mid, It 1 '!!ould t & e up to 10 ye ar s" •


And the' 10 year matter, so f::\.r as you got theQ


they went over the mattsr 'Nith him, so they 8:o.id, and he


years, when they told him it was nij opinion from ~y talk


A He s3id he was Vi iJ ling to plead gUil ty and take Lp tolD


with you thE:. t he \','ould have to t'3.ke a number of years, and


1-----------,
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Op 1


2


3


4


5


6


7


8


9 MR • ArrEL- 1 obj ect to that, your Honor, becaus e he is


if frOF, some other line those things carr,8--


McNutt say that J J had told him about the nUffiber


1 think counsel is correct if he insists


if anyone had told him that or


I


I
of years?!


I


Vlkt t di d JudgeQ


The witness C3.n say wha t


1 1"1ill withdr aw it.


the circumstances weT~,


llR .. FBE DF.R 1r;KS •


v.pon the rul e.


asking hin; for his opinion.10


11


12


13


14


15


16 A He said that J J, when told tha tit was [flY opinion that


17 you would insist on him taking a sentence, discussed it


18 wi th them and s'3.id th3.t he was wi"1 ling to t2..ke a sentence


19 providing it was not more than 10 years.


20 Q And then, ccilr:;ing back to the convers2.tion wi th [;:e cn


21 Ncnday morning following that, did the sugr:estion of 10


22 years come from me or from you? A 1t did not calle fr OD)


23 me becaus e 1 didn 1 t Ie t you kno',',he .v as 71 iJ 1 ing to take


24 ar.ything.


25 Q, Well, then, it carLe from me? A Yes, sir.


26 Q Jus t cefor etta t, nO','lever, 1 had said trla t the judge


I -~~







day before tf"e arrest of \lr. Franklir., Uonday.


Did. :,:,. Darrow send you up there that rrorning?


that, your BonoI', tirlie and tin-,e over.
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I
stated I


I
I
I


I
I
IA


time--that ','13.8next~ow, when was the


1 object to that, because he has already


Objection sustained.


W'Onday the -27 th of Noven!ber, w;:.sn 1 tit?


MR. FREDERICKS·


Q Yes.


TEF: CO UR l' .


MR. APPF.L·


would have to fix the penal ty?1


2


3


4


5


6


7


8


9 A 1 came from Judge YcNu tt. I didn't· see ;,:r. Darrow that


10 morning. My recollection is 1 te1ephoned to your house the


11 next morning 3..S soon as I ~ot up and asked you if 1 could


12 see you before court.


13 Q Did JUdge ~lcNutt tell you thiS, that wl:at he told you


14 VI2..S coning from ',:r. Darrow,· or was he simply suggesting


15 that you come up and see me himself? A No, he said. th ct


16 ;::r. Darrow had requested him to tell me to take up the


17 n'atter of the adju.stmentwith you on ;;ionday and see if 1


18 could not bring about the rr;atter that :.:r. Steffens--


19 Q All r i gh t •


20 MR • DARROW. Let hin~ finish.


21 A --that Steffens ~ae. said was not satisfactory to tb e


22 others •


23 Q Then you ,vent bac:k aft:::r seeing llie, you did report to :.:,".


24 I:arrow? A \7ren 1 went back 1 reported. I don't know that


25 1 went back before court. I think 1 went fron yeur office


26 dir ect 1y down to the court and at noon 1 r epor ted to :,~r.
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1 Darro'N, just 8xactly tbe ccnvers3.tion 1 held vVith you and


2 also to Judge ~,7d!ut:t and to :,lr. Steffens.
I ..


3 Q And did. :tr. Steffens and :.:r. Darrow walk OV:3r and hold a


4


5


6


7


1ittleprivate convers3.tion there, b8cause you didn't know l
any thine about this matter, and then did ;,:r. Darrow afterwurr


corr:e back to you and te J1 yeu to go ahead and ge t J J off, I


tba.t he never wo'Cld plead guil ty? I


8 MR • APPEL. VIe 0bj e at to the ques tion, becaU8 e it cal} s


9 for a conclusion of the Witness, not cross-examination;


10 it cal J s for some thing tba t he war: ts the wi tneos to appear


11 not to know, somethir.g--l don't know anything about--re


12 wants the Witness to say there was s'-on,ething Solid between


13 two persons tr,at he did not he3.r. That puts up the situati n


14


15


16


17


18


19


20


21


22


23


24


25


26


before the witness, and tte witness does not say he knows


anything ab01Jt it, be says he reported this matter and 1
I


suppose the only question is what ;,lr. Darrow and :f.r. Steffens I


S :lid, if any tb ing. That is no t the idea, your Honor. The. I


I
\"litnobS ca.n state what was sc..id and b3 can state they were


sitting down or standing up or assume any position he wants


re wants to have the 'Ivh018 picture presented to him and he


can ask him wt:::t sort of 1ight there was in U,e room, but h


n.ust not tell him he didn ' t knmv or be didn't hear, assurdn


there was something between them that occurred there that


the Witness has not said he knew ?nything :;tb::ut and not


testified to on dire~t examination, and not crOSB-


e X:llil ina t i on •


1 -====~====.W~'(I=W=U.=,d=b=V=====::'!.._







~YiR _ FPF:D KR H1KS •1
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This is a 8itm~.tion about which :,:r. i


:;e.f:;~:I'~ es ::::e:at:::t i.I;;.,. D::::f::: :::': i ;:::~~ I


!::R. F"E DFilllCKS --ar.d ciidn I t know any th i ng abou t th is and I
didn't know J J or J B were going to plead gUilty, and


that Steffer.a and DarrOW\7ent off and talked privately I


about it ~nd then came back, and 1 a~ asking this witness--I


TFE COUPT. You cannot 9.sk this Witness if those other


gentlemen did certain things, because this Witness did or


did not know.


11 MR - FREDERICKS - 1 an, asking if he knows 'Nh etrer Darrow and


12 St4ffens went off and talked pr ivately togetrer.


13 MR • POGERS. Ttat is not the question.


14 THE COURT- If that is the questic,n that 18 another ques-


15 tion. rrhe ohje-::tion is sustained.


tb ink.


MR. DARROW. 1 'rTculd 1 ike to see the r eeord ontta t •


he was wai ting for us tb er e.


1\':' Darrow tbatr.ionday noon 'md report "tbis matter to him'"


I


I


I.
I


Vlten you '."ent doWl, where did y':;u meet


A WF; went from tte court roon: directly to bis office, 1


~ Pe was waiting for you tterer A Yes.


UR • FB EDE? 1CKS •


Q 'Was :,:r. Steffens tl'ere 'ltlr,en you got tbere, did be conle


with you or did yeu meet him ttere? A My recollection is


16


17


18


19


20


21


22


23


24


25


26
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1 Q
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Now, then, e.fter you told 1fr :Darrow what I had said,


2 did Mr Steffens and Mr Darrow go off and talk privately


3 out of your hearing for a little vmile? A I do not think


4 so; I have no recollection of any such conversation.


5 Q, And then did Mr Darrow come back and tell you, "Well,


6 you go out and tell then ;r. J. will never plead gUilty


7 and he never will pI red gUiltytr? A No. What was said


8 at that time was: when I told exactly what you had said,


9 Mr Steffens says, "We have got a new -- I would like to


10 put this matter before you,. thatur Chandler will go direct


11 ly himself to Mr Fredericks and have a talk with him, that


12 it is the desire of General Otis th at the mat.ter be car-


13 ried through upon the same· theory and along the same lines


14 that I have already suggested.", and I said, ""Whatever you


15 do has got to be done quickly, bee ause Captain Fredericks.
16 l;l8Ys it has got to be done right away." You remember yO'tIJ


17 said whatever you had to do had to be done then, and then


18 there was a discussion came up as to \"h ether it was for


19 political purposes or not, which I don,t care to go into,


20 unless you do want it.


21 Q No. you mean political purposes <f the city campaign?


22 A yeS, about the city c 8llpaign.


23 Q, Ho. A But I imp ressed upon them Whatever VJaS to be


24 done with }Ir Chandler or 8ZWbody else by you had to


25 be done quickly.


26 Q yes, and thaty,as the 27th of.November? A yeS sir.







1


2


3


Q,


A


Q


·
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1Pnd whatever was to be done ha d to be done quickly?


yes sir, it had to be dcme quickly, yes sir.


Well, did you see Bert Franklin up there that Monday


4 noon, th e 2 rith of November? A I do not know; I do not


5 recollect.


6 Q, '\.Vere you sent back by Ilr Darrovl to see me tgain after


7 that about this matter?


8 J,fR DARROW: You mean on that day?


9


10


Q, I mean on Uonday, the time that you had t ms conver


sation before noon? A I did not go back to see you that


11 day. We had another talk that afternoon wi th Mr Steffens


12 as to \nether lrr Chandler had seen you and he said that he


13 was to see you that afternoon, and I said, ttWhatever is to


14 be done,we ought to take it up rightavay and do it tomor-


15 row", and so },fr DarroVl told me to see the .rudge, :M:cNutt,


16 to go up there the next mon1ing and make the arrangements


17 with you about it if this other matter didn't come through.


Q About that? A I didn't com e up the next morning at


I was up there the next afternoon about the bail of 1[r


18


19


20


Q You didn't go up the next morning? A No, I did not.


21 Franklin.


22 Q, Well, on I-fonday, th e matt er was llt't in considerable


23 doubt?


24 MR APPEL : Now, A Not to my mind.


25 lvrR APPEL: Wait a moment. We object to that as asking for


26 a COllC lusion of th e wi tness.







The witness has said they told him to come


read the ·record. (Reco rd read.)


Strike out the answer.


.
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1


I


•


I


I


Will you be kin d enough toWait a moment.


yes. Obj ection sustained.


MR ROGERS: It


THE COURr:


1m .APPEL:


THE COURT:


1


2


3


4


5


6 THIIiC COURR: Th e answer is stricken out, and the obj action


7 is sustained.


8 MR APPEL: The answer stricken out and the obj action is


9 sustained?


10 THE COURr: yes sir, the answer is stricken out and the


11 obj·ection is sustained.


12 Q Monday were you still getting a jury down there in


13 that case -- were you not? A yeS sir. My recollection


14 is 11e ex:amined some jurors, the record would be the best


15


16


17


evidenc e, Captain.
- .


Q yes. Tuesday, wtth the exceptions of the forenoon,


when there was anoth er mot ion on, on account of t he death


I
i


I
I


18 in the family of one of the jurors, were you still getting


19 a jury dovm there? A I don't remember, I think --


20 Q. Tuesday afternoon? A' I think TUesday morning that


21 they were examining -- I kno'\v TU esday moming they were


22 ex:amining the panel, the venire t rat had been sent out and


23 brought in, because Iv.ent there myself.


24 Q And all day Wednesday, they were still getting a jury


25 dovm t here? A I pr esume we were, but I have no defini te


26 recollection, except -- I think they v.ere proceeding wit


YF'onrlPd 11)1 liB
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MR APPEL:· We obj ect to that now, as not cross-examination.


It is a matter of record and it would make no difference--


plead gUilty.


Q Wednesday, the night before Thanl:~iving, another


the jury, selecting the jury.


Q Thursday i'llaS a holiday, Thanksgiving? A yeS sir,


Thursday was a holid~, yes sir.


venire "'vaS issued by the cou rt, wasn't it? A I don't know


Friday they plead guilty? A Friday afternoon theyQ


1


2


3


4


5


6


7


8


9


10 MR FREDEHICKS: All right.


SF'onr1pd hl i


THE COURr:J.': The obj ection is sustained. 8rike out th e


attention of the witness to the transactions on those days.


It is in the evidence already, and calling the


That wouldn't make any difference.


And that he made you, prior to the beginning of theQ


-


cally? A He made a repo rt on all that he could fin:!, so


case, he made you a full report on th e 1600 men, prac ti-


Q NoVT, you say Mr Franklin was the agent or employe of


the defense in the matter of investigating jurors? A He


answer.


was.


with it.


1,rn. APPEL:


Mffi FORD:


11


12
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15


16
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18
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26







1


2


he told us, yas sir.


Q Which covered the 1600, . ei ther


51
fotUld or Ymfound. I


3 A It covered the 1600, yes sir.


4 Q I am not using the 1600 correctly, but approximately,


5 And you used. those reports and supplemental reports he


6 brought YOti. from time to time in ecamining the jurors,


7 did you, Mr Davis, in court? A At· all times.


8


9


10


11


Q At all times? A yeS sir.


Q You found than to be reasonably correct, did you?


lffi APPEL: 'we-o~a.i~ter!.!l, a~king.:O':;'


conclusion of the Witness, and notcross-EOCamination~,.·'"
.5/


12 :MR FREDERICKS: A state of mind.


13 MR APPE[,: The state of mind of Whom?


."._.'.
./


./


lYe


ness.


MR FREDERICKS:


yr'anrlPd 11)1


MR FRlIDERICKS: The state of mind of the/\rl tness.
//


f'


1!R APPEL: The state of mind of the witness has nothing
/ .


,,/


to do wi th the s tate of mind of t){edefendant here, absolut~


//
, ,/
/"{


Ent •7re eross-examining this wit-


o /


MR APFEL: No Sir/we simply asked him -- we showed on


the side c:£ th /ifrosecution here, by lI[r Franklin, that


the reports ~{ere made, several duplicates, and given to
./


the diff~re'nt attorneys, and "Ie wanted to showespec-
.<


.'


ially )f.;,ve asked him whether or not it \WlS true t ret wery


repdrt he made concerning a juror, that he especially made------ .~--~
~~...t-01A:r-Darrow, and to yr Davis, and we \~nt.~d


14


15


16


17


18


19


20


21


22


23


24


25


26







I
I


I
'1


figure. How does he know '~ether the report was correct,
lfR FORD: This man has testified


or not? :ll'ot only to reports made by Franklin, but
-A. _.:.


he has also testified in regard to occurrences after the


28th, in regard to putting up bail money, in regard to con


versatio~s/~adwithMr Darrow, concerning Mr Franklin,s


gUilt )1~innocence, and some of those things are perhaps


based upon conversations and communications bet\veen ur
/


DaVis and Mr F~~~~~~, as attorney and client, but also
._~~~._. ,~_.~~~.... .....,..,.,,'__...."'~._;~. ~.....s-'-"-;o~"-..-.,.,.....,.,,",,,:~. "'~""'~' ,". -,. . _;, __ .


some wi th regard to other matters coming wi thlii"'tHe'wit~,
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that there was no difference in his rep6r~r:-ng--~o-·nar·~j.l# I


one thing and reporting to Davis another, but they wyi-e I
/ I


consulted together concerning the same juror each/time, !
/ I


and that these two peopl e c ansu1 ted as to th e j 1;lrors, as, I
/ I


to who should remain on the jury, or '",rho shoufdnot; that I
! I


it 'vas not a mat.ter exclusively with Mr Dar:~w, but Mr !
I I


Davis was also consulted with reference J6 the matter,
I


and that Mr Franklin not only, consu1te~lwith Mr Davis, but
/


he also got the same reports that Mr;Darro1Jv did, and we


vvant to show by that testimony, YO}~HOnOr, that Mr Frank


lin \'IllS not exclusively under tfcontrol of Mr Darrow,


that he did not h8\Te his eiCclus,ive confidenc e, that th ere


'v~S no reasons to suppose he.'"'~e acting in any other way


than the manner that he Sh~ld be acting with reference
/


to one attorney, and alsq/acting in the same manner with
/


re,ference to the other/attorney, that is all there \;as to
/


it. As to the state /6f mind of the Witness, that cuts no


I _· ============"::o::III::'e(::II::,,::,=::::::~=~_
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-'<tw·A.>.._"""'~~""~'N'""",--


ness' knovlledge, and outside of those-;;«;;;;;;ic~~~~:~o"now7


he has testified -- . /
/


THE COtrdT: Do you propose to investigate the corr~6tness


I


and Mr Franklin. //


THE COURT: You have askedhim \vb. at he,;l 0 r not, gen erally,
./ I


those reports were orViere not corr'ct.


MR FORD: TO show whether yr Friklin was in good faith wor


ing for the defense. If this Ni tnes3 found Ur Franklin's


reports be a point this jury


\\6nts to know about.


MR DARROW: How are Y01 going to know?


MR FORD: If the repofts were not correct, that is a mat


ter that the jury1hld\vant to knovY about.


MR ~~EL ~ That i a matter entirely on th e side of th e
/


prosecution, epa they cannot get ,on th e c ross- ex:amination
I


of our .....d. tnes's, any facts that ought to have been shown
i·


on their ca'ee. It is not cross- examination and they cannot
/ask him ~ow, unless e go on, we would have a right to


J,
show '!.hat he said to one juror and what he said to another,


"and ask him vmether this turned out to be true, and then
/


\ve".4ould have a right to get the testimony of the jurors
/


when asked on ,examination, and compare with what l[r Frank-


~crrt·eCl~~=s·o·-a8~the-j.U~whether it is correc--_.-----------


"/
of yr Franklin,s reports on those 1600 jurors? //


/
1m FREDERICKS: Certainly not. //


1m FORD: We are going ihto the relations 6; this 'witness
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ot, that is the only way of doing it.1


9


8


2 I upon t he stand and say here, your Honor, whether or ~bt all
i I


3 the reports ofl,rr Franklinyrere cor:eect or not. Your


4 Honor will remember that not all of the juror~::re ex


5 amined. Counsel himself says that there .was/about 160QJ


6 names, and yet the record here will show/~d it is a mat-
I"


7 tel' of record in 'this court no,v, that 9'6t all of those jur-
. . I


ors were ex:amined, probably 2..:50' or 390 of tho se jurors were


examined'. How c an this wi tness de:fennine now Vtmether


every report made by ur Frankli/c onf erning 1600 men was


correct, because the answerst.f 2..:50 of them confinned tlhe


report of yr Franklin, how ,r.... uld he know even th En?
13 i


UR FORD: Iwas addressing "the court when I"v'Vas interrupt-


10


12


11


14


15


16


17


18


19


20


21


22


23


24


25


26


!
ed by counsel. But, they have avowed their intention,


/
time after time, of sho:vrlng that 1fr Franklin was employed


( .
by the prosecution in/ihis case, or the National Erectors l


Association, or the lerchants & Manufacturers' Association,
/'


or tu some other ,Organization oth er than the defense, or


the !Urns Detecti~e Agency; th~ have stated that was their
!


intention time /~d agaim; they have introduced this wit
.I


I
ness to t est~,:f'y to Franklinls relations to ,the case; if


I
th~ may limit or intend to limit it for one purpose, but


/
no mattiwhat their purpose is, the witness has testified


~~.thard to Franklinls relations to this case. Now, her


is 0 e of the attorneys for the defense assisting


~,e-MCR~,,~Omi~ginto contact with Frank







tion,


tions to the case.


1


2


3


4


5


6


7
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-i~-·n-,-and testifying wi th regard to Frany.J.in's rei:~~'::7
. /


to the case, and we certainly hmre a right to cross;..


examine him relative and in regard to FranklinJ£;ela
,,/"


We are not bound, upo~/cross-examina
J/


fto confine ourselves to th e purposes whic h they
/


had in mind. We are bound, simply, t~lconfine ourselves
/


to the subject matter that was intr6duced, and the sUb-


8 j ect matter here was the reI atio of Franklin to th e de-


9 fense in that case, and we hme a right to cross- ex::mnine
,/


purposes they have in view, or the intentions with which


they introduc e the evide!)~ upon th at matter; we have a
/


right to show that Mr Franklin made reports to the wi t-
/


ness on th est and, because he has t estifi ed to t hat upon
/


direct ex:amination. INow, we hmre a right to go fUlly into
)'


the character of t!l'ose repa>tts, we have a right tocross-
/


(


examine him fully' upon them to ascertain whether those


10


11


12


13


14


15


16


17


upon th at whol e SUbject matte • We are not bound by the


18 reports were in~vriting or made verbally to ascertain


19 whether they/were made honestly and legitimately, and


20


21


for the pu~08es of the defense, ..nether they were don e
;


wi th the ;int ent to deceive t he defense, because Franklin
f


/


IIBIsr'onr1Pd l'n i


22 Vias wOJ;'king for Burns' detective Agency or the },{erchants &


23 M'anu:el~:turers or some other o:rganiztion, that they have
/ ' '


24 urofuised time and time ~O'ain thE3'J were going to show, had
~J -0


/25 control of these men -- Which they have not, in my mind,/ '


26 ( yet sboYJ]J........-~-------~--_- _
I


. I







1


2


~#J.t".


YR ~EfT:--N~j.Y:~;Hl~G~'
, .


J,I~R FREDERICKS: Let us take a ruling.


4 lfR FREDERI CKS : Then, I am going to 'I'Ji-thdraw the question
,,~'


5 Iwant to get through with this wi,tries:3.


6 1m APPEL: . That :3 et tles it, ,but we would like to answer


your demand.7


8


9


10


11


/."/"~/
THE COURT: The question is withdrawn•


..,,1"


1m FREDERICKS.:,,,,,#J'All right, I will withdraw it. I want to


121m FREDERICKS: ur Davis, you say you used the reports of


13 ur Franklin as yo~ were examining the jury'? A Constantli~.


Up until the time we quit'?


14


15
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24


25


26


Q COnstantly. How long were we getting that jury'?


A . Up until th e time we quit.







MR • AT'rEL. Let him finish.


of the kind.


A No.


'j'PF. COlI? T. 18 there an unfinished UDs;rver tter e?
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A yes, I


I


I
We did.


You used those reports


A


two n:ontbs •Six weslcs or


I


Well,' froE: October 11 to the 29th of !Joven,ber?


of Frill klin the first week?


N:R. F'P.F.ITRICKS. Q. VIelL did yJu'?


that 'ive can:e to the conclusicn )robably didn't go and see


NR. t.rT'EL· Pe cc:Lid not the last day or two.


~. No, 1 didn't S3.y that, \::-. Appel. There 'iUW one of the


(L::,st answer reo.d by the reporter.)


MR • H'rEL. The lJ.st two days after the 27th.


MR • DA'Il'hOW' 'Read that an8'\[8r.


on thelli just as ir.l plicitly irA Hoverr;rer 3.8 you did in


MR • AriEL. Wn.i t 3. mon:ent--tte 1]\'i tness haa not s::-..id anythir.~


sir.


ME. FREDErICKS. Q Abcut the laGt--ycu used--you relied


-
y,:;ung n;8n 'Nno gatl'ered the evidence for ;\I;·. Franklin


Q And you used them just as diligently on the last week?


A. Well, 1 den't know that we did the last day or two.


Q ~ell, the wack before the last? A Yes.


SOli;e jurors but to)}: wre..t the neighbors said, and ';V8


october?


rtF:. rARn 01JT. You answer that question.


fS 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 didn 1 t pay as rruch a':t;ention to tis reports as we did--


I · ================:::\'~'O':!r:I',{;:II~})~,==!:!B:;f!:,~;l;:'







1


2


3


but otherwise we gave them t~e same credence we ~a~ ~~6~~e I


beginning. I


ri}R • FREDF.PH~KS. Q And when ;;:r. Fr,mk} in was arrested on t'h~


4 28th of rovej1~b8r you became his attorney? A Yes, sir,


5 that is, 3.ssociateattorney.


6 Q Well, you became one of his attorneys, 1 vii11 put it


7 that way, and your answer is yes, sir. And you continued.


8 to be one of his attorneys for how long? A 1 couldn't


9 tell you, "Ct.1t until aftsr the plea of guiltyw'1s entered


10


11


......-----
iTl the first case or until the time of the plea of guilty,


"
is nJ'T recollection ' .._


v ....~.li<~""


. 12 ~ And this b2.i1 money that was put up, you put up for hirr,


13 was ~10,OOO in cash? A $10,OSO iTl cash.


14 Q 1n currency? A curr ency.


15 Q And ;,:1". rarrow furnished you that, is trat correct?


16 A !:re gave me the check and 1 got the money.


17 Co, '.'Jhere was :lr. Dal'rowwhen he gave you tha t check? Vias


18


19


20


he in the bank'? A No, 1 don't know where he was; 1 think
..0.....-.... -......",


though, he was at r'is office.- ----.= ...Q Dor:'t you recall, -:;. Davis, that th3.t check 'NelS drawn


21 on a blank such as is kept in the offi oe of the ba.nk, one


22 of these tablets and it was not draYin 0"'" a check With a


23 perforat8d side such as :.~r. Darrow had in his office?


24 APPEl. . ~ait.a moment--we object to that as the checks


25 are the best evidence. We object to any seconda.ry evi-


26 d enc e . The checks ar e the bes t. ev id ence •







TBF. COW".' Excepting only that tre v,'i tness is evidently


in a burry to get through for personal reasons.


been inti'oduced in evidence.


There wi 11 be no question if \'1- e checks are
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I


I
I
I
I


in a minute.Appel,'Or
", ....


Tbe p'hotograph of it is here and hE~S


C:ln answer it,We 11, 1


~.rR. APPEL.


MR. F'R rTro I CKS •


here.


A1


2


3


4


5


6


7


8 MR. DARROW. 1 think :.ir. Davis hClS got it iT: ~iG Yecl~:, no;.,


9 \lr. Fredericks.


10 MR • FHF.D'TRICKS. But there is an ol;jection •


11 MR. DARROY.'. ?etter wi thdraw it.


12 A 1 think 1 can answer it very glUch quicker.


13 MR. FREDERICKS· All right, 1 will ask it. Q Where was


th:lt check drawn 7 A My reco'lection is that it was drawn
~ .. w.",.....~~~i'KQI-C'QiU& .·'1_Wi4""~ •• _,AUQI4,ihttJ_


inbis office end on a check that 1 presented n,yself, as
~_t:>'''''''~~.!h,.''''';:;Hi:l!.':'''""'J;'''l.1.r;~'',l~'!';l'l~f';!'''~I~':;{.I'':'''1\-~~~~'1t'V-.#;.>>t-;-";;Ni!::~Mi~~1I<:'~'iJV':~;;'1.l-":.i'\~i,t.."I~{o:"'~""..::r'e~~~."-r..;i?.o\,;I;,~~


1 always carry that kind of a cb'ec'k. 1 don 1 t carry any


14


15


16


17 bJok, take jus t- eis one now off that s~,e


18 bank, Security Savings B:mk, that 1 al'Nays carry, go in the


19 bank and pick it up and put it in my pocket and carry it


20 away. Drawn on my check.


21 Q He t?.d also an ~:?ount in thJ.t bar. k 7 A He 1'1 ad al so


22 an a,~eour.. t in that bank.


23 Q And 'H!:::it tin-Ie of the day W8.S that? A 1: was son:eFrhere


24 between]1 o'clock and the time 1 put up the t::..il ',-,hieh


25 i'1 ~8 :lbout 3 •


26 Q, ":" [arrow SHy anything to yC\l about Why 1-'e C.icln't W2Il







1


2


to go up ~nd go his bail himself? A No,


about why he didn't want to go and go his
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he said nothlngl


bail hinll3elf.


3 Q Now, tha t rrorning you teB t if ied about Mr s. Fr ank1 in


4 com ing down, ani 1 th ink you said you me t her over ~n ;.:r.


5 FraEklin's office that morning, didn't you--wel1, 1 will


6 ask you? A About n('~ou 1 nJet tel' in :.lr. Franklin's ov;n


7 office.


8 Q Isn,t this what haptJened that morning in regard to


9 tIll:. t; Didn't :,:r. narrow tell y::::.u tt.at Mrs. Franklir. had


10 'phoned. to him, in the HigD;ins Building there, and in


11 regard to :.:r. Frank1in being in trouble, and that :,:r. [la1'l' o'lr


12 had told her to go over to Governor CaGe's off ice, and


13 that he, ::'r. rarrow, would be right over there, and now didn t


14 you then go over there with ;,:r. Darrow to Governor Gage's


15 office and meet Itrs. Franklin there in ).:r. Gage's:,·ffice


16 th::-.t morning? A No, ttat is all wrong, Captain. When we
~~,...


17 got to the office we received a message that ~f,rs. Fr2l1 klin
~""..


18 had sent for one of the attorneys to Callie over and see her,
~'''~..."C':r< ... """-';-_ ,_


19 :.:r. Dar1'ow,or r'1yself; i think she mer,tioned, and we 1.vere


20 getting ready to go and was sitting at the desk discu6sirg


21 sotl.e r!latters w:hen the:relephone rang again and ;,:r. Darrow


22 picked it up and s'p,9ke as if he was speaking to Mrs. Frank-
-~'-",


'.,"-,


23 lir:, and said, "We will be ov·sr in a little ',yr..ile." And 'He


24 went, and that W38 to . ' ...
.... J.. • Franl:lin's office.


tf·I'~---""",*-~


25 Q, Wher: did you first go to Governor G.s:.ge' s office ir:


26 regard to th at rratter?







1


2


MR. BOGERS.


an,b iguans ;


That question,


"1,11' en d.id you'?"


:
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if your Ponor please, is I
You mean the witne~G or


3 Larrow?


4 l'{;R • FREIF'RICKS. The wi tness.


5 A :,:1'. Darrow didn't go with m~ but 1 W'9nt to ',:1'. Gage's


6 offi C'3 in the aftem oon •


7 Q Of that S3.11.e day 7 A That san.e day.


8 Q Anybody go With you? A Notody at that tire tl'at 1


9 remember of, 1 am positive.


10 ~ Did you m'3et Joe Scott over there? 'A 1 dill. •


11 Q, Vias Franklin still in jail? A 1 wont be S UT e "!bether


12 1 went to :!tr. Cage's office after I saw :.~r. F~ranklin, at the


13 jail :1nd befor e 1 got the bail for him or whetrer 1 saw


14 hin, after 1 got .the bail for him a:r:l he was out. My pre-


15 sent recollection is that vJ'hen 1 went to Governor Gage's


16 office the first time he W::lS not there, and tr.at 1 d.id not


17 68e tte Governor until :,~r. Franklin got out, but 1 wont


18 be positive about that.


19 hell, then, the first time that you went over when Gover


20 nor Gage was not there, at th at time, at any rate, :,:r.


21 Franklin was still in jail? A At t he tiLe 1 first went


22 over? 1 think 60, I think that 1 went to his office as


23 1 can:e back from the jail.


24 Q Didn't you go to his office before yOlo, ',ven'to to the jail?


25 A tio, 1 dld not.


26 Q Mrs. Frar..klin 'Nent down tc tte jail With you, dldr;'t







A 1 don,t think so.1


2 , . ,
Q lCl • 1 am


',56~
1 am trying to think but 1 don't I


pretty positive she diQ not go.


3 Q, Didn't you tell ~·rs. Franklin trere that day that


4


5


6


Governor G3.ge ha.d already be,-;n retaired to <.iefend Franklin I
but that he was an old fasbioned la'ilyer and tbat ce insiste1


tt:lt ere should also speak to him in regard to it? A 1 I
;


7 did nc t, 1 never U3 ed any such ex pr ess ion in r '3f er eroce to


8 Governor Gage in my life and v.o uld 'be the last person to do


9 it.


10 q Didn't you--l will split t'!"e question up. Didn't you


11 tell Mrs. Fr2.Ilklin that you ha.d. alrea.dy--tt!e.t Governor Gage


12 had already been retained, that she had better speak to rim


13 about it? A Not until after 1 had seen Governor Gage and


14 spoke w ith him and poss ibly then 1 did, though 1 have no


15 recollection having said so to her then, but 1 kno'.'I not


16 before 1 had seen the Governor.


17 Q Now, '.vhen W'.tS tbe first tine tt:it you r,,:id a convsro3.tion


18 ·w i th :,:r. rarr ow after you le~3.rned--l wi thclr::;:,w that. Vihen di


19 yCti first learn th:.lt Fra-:-klin had been arrested?


20 A 1 firs t lear ned tta t F.r ankl in h ad been aJ." res ted fro m son'


21 newspaper reporter rvhile I was sitting listening to the


22 ex::w:inatic,nof the juroI's--the venire by Judge Bordw21l.


23 He can,e in and tapped me onthe shoulder and ca11ed ille to


24 cne s ide and he told me so.


25 Q ~hat was in Judge Pordwell's court? A 'T'hat '.'ias in


26 Jld r::-e Bordwell's court.
I


I
1 -2.S""'{"CllLLWUl:U""'",d-"-h,l'.-1'-2.-2..l.lJ..!.l>.i:lJ.l...l.-..-ll-'







1 Q ~here were you that morning, DS.v i 8, Pl' i 0 l' to that


2 tine? A 1'rior to trat time 1 b2-d been up to your office,


3 C~:lme down from your office to where the jurors Viers


4 be ir,g examined--no, fr om your of f ice 1 went dir ect ly to the


5 United States Court where the case of Fred n'onpscn we-s or


6 tr ia1. :'~r. Rush was defending him, and h ,ld had a sudden


7 stroke of illness =.nd gone up to Mt LO'T17e and be r'J.. d tele-


8 pboned me to go and see th c cour t and ::is k if he could no t


have a further continuance of a few days, that he was9


10 better, and tbe case was to con:e up on tris particular


11 morh_ing, so 1 wen t over and c9.l1ed for th e Dis tr i at Attorn y


12 ther e and he,d a talk with h 1m?


13 Q United St2.tes District Attorney'? A Uni ted States


14 District Attorney's officq 2.rr~ they consented, am JUdge


15 Wellborn 2.lso ttat the matter mig1:t go over, ,md fron:


16 there 1 returned irrmediately to the court room where the


17 jurors were being examined..


18 Q You say you went up to the District Attorney's office


19 that nJornir:g, you mean-- A I '.'vent to your office.


20 Q Did you see anybody there? A 1 ~idntt see you because


.21 you were not there. 1 don t t know th3. tId id--who 1 did


22 see •


23 Q Did you say 1 '71aS Lot there'? A Not when 1 w:'ts there.


24 Q Wtat 'tinle Y,ere you there? A Oh, 1 suppose it must


25 have been about a :luarter of nine or son;ething like that.


26 Q Well, yc)'u were not into [r.y priva.te office'? A Ho, 1


1 '--_=~\={'(::III=m::.d::h=1'==::II::::B~I=:!:~







1


2


3


just sin-ply inquired at the place. 1 in~uireci for


1 think 1 also inquired for :,:r. Browne and neither


you were there.


.. 565S1
yOU,.. I


one of I


!
4 Q What did you corne up there for that morning? A That


5 morning 1 'J'lanted to see you witb reference to the matter


6 we had spoken about on Honday night,


7 Q Y/ha t time did you 1 eave hOfi:e tha t mornirg ? A t" 11 IVI 8_ , Illy


8 usual time, 1 suppose about 8 o'clock.


9 Q Wher e did you go fr om horrH~? A 1 thi nk 1 came air ectly-


10 1 don't think 1 even stopped by my off ice to your place.


11 Q Right directly to my office? A I think so.


12 Q And you didn't see anyone there or do a.."1y business '.'lith


13 anyone there? A No,


14


15


c.. 71;en where did you go? A 1 went direct1 y frorr; your 1
place down to the Unit ed States court, 'lna. there was nooody


I


16 ~,:r. McCormick had. not COllie in there, and they told rlie he


17


18


19


20


21


22


23


24


never got in there before half past nine or until quarter


to ten, a.nd from H'ere 1 came back up to ,Ju~e Botdwell's


court rOOIJ; for a minute and found tb t \1,', Horton '\\'3.S there,


and 1 asked hin; if While 1 was gone he v/ould fur nish me a


note of what re had taken about the witneS138S, the ones


that were excu8~d, and so fort ~ and 1 agaiL went over to


the United States Attorney's office and came back aftBr


tra t .


25 Q. Did you use the telephcne that morning at any time


26 prior to the time when you Wiere notified of Frcn klin's
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1 I anoet? A My telephone?


2 Q. Any telephone? A Not th:-lt 1 know of and 1 am pretty


3 positive 1 d.id not.


4 Q You spoke of a telephdrm message in regard to your case


5 over in the United States Court. That was from :.lr. Rush,


6 Vias it? A Yes, that was a lor.g d.istance 'phonemmsage


7 that 1 had gotten the night before.


8 Q Did you use the telephone either to receive or to send


9 a n:essage of any kind that morning? A That would be a


10 hard matter to say.


11 Q That you remeu:ber of? A ::1'. Fredericks, but none that 1


12 re~ember of.


13 Q If you did it was of some matters of such trivial import-


14 ance that it has escaped. your attention? A Escaped ~y


15 attention.


16


17


18


Q Did you have any telephone or comuiur.icaticns with ;,i1'.


prior to the tillie when be carre into tre court room t'hat


n,orn ing'r AId io. not.


23 Q' And you saw hilli there in the court room? A ~e was


24 there in the court room.


25 C.. And he told.you ',',That tad Dapi.Jened, did he, right tran


26 and there? A Fe told n:e tb.i.t :.~r. Fr;:rklin had been arrest


scanTled III 1 liB
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onthe I


I
!


I


••


Q Well~ did he tell you t1:at he was down there
I


at tha t time •


8 tr eet and saw him arrested?


I
1 ~5'>(;,rul'lH<o!lrl04_d/.l+b}I~~/.I+U!'l!?J1IAJ,~


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3 MR FORD: The witness has been axamined tou " period of


rest was made.


dO\V1l on the street? A He did not.


MR FORD: I move the anmver be stricken out as not


He did not.


He tol d me he was there; ~ he sai d he happened to be


Did he tell you he had a talk with Browl1e that morningQ


A


officers on up and Franklin on up to the court house?


THE COURT: oVerrtlled.


MR. APPEL: Exception.


A About the same as I did, I presume. Anyone defending


a man ·when a matter of that kind app eared, would naturally


be excited, because of --


coming from some place, and he walked over where the ar-


A


MR APPEL: This is notcross-examination.


1m FREDERICKS: I am asldng


YR APPllL: Liet him answer.


MR FREDERICKS: He appeared to be very much aggi tated at


that time, and ex:ercised at that time, di d he not, Mr Davis?


1lR APPEL: This is not cdross-examination.


time running up to December 1st.


THE COURT: Obj a:tion overruled.


MR APPTIL: We ex:c ept •


'MR FREDERICKS: Did he t ell you t hat he had followed th e


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22
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26







We insist, and


1


2


3


4


responsive.


MR APPEL: Let him answer th e question.


let this jury hear it.


MR FREDERICKS: I want then to hear it.


.566~
i


I
I


5 THE COURT: Finish your answer.


6 MR FORD: If th e court will pardon me, the answer has


7 gone fa;r enough. It is argumentative, and a c onclusinn


8 of the witness, and not responsive to the question.


9 THE COURT: I don, t think so. I heard the answer. Go ahead,


10 finish your answer.


11 A HeE.Xhi'bited the same degree of solicitude about it.


121m FREDERICKS: But you don't answer the question.


131m APPEL: Now, your Honor, let him answer the question.


14 A That I did.


15 UR FRE'J)ERICKS: Did youEKhibit any? A I presume I did.


16 I felt it if I didn't e:dlibit it.


17 Q Well, that is what I want to show, thllt- he exI1ibi ted


18 it the same as you did doesn't mean anything to this jury.


19 A Because I knew the effect it v.ould h8\Te upon the case.


20 Q Certainly; ~es. Then he did appear aggitated? A To


21 the extent t hat I hare said.


22 THE COURT: Captain Fredericks, how long will it take you


23 to finish this c ross- examination?


24 MR FREDERICKS: I am willing to string along for a half an


25 hour and see if we can make it.


26 THE COURr: The difficulty is the insane court is waiting... - ..







Might finish it in half


1


2


3


4


for me over at the county hospital. If it is going'
tbat


take r length of time it will have to go over until


afternoon.


MR FREDERICKS: I gu ess it will.


.S6~
to I
this I


I


5 an hour. (Discussion. )


6 THE COURr: We will take a recess until 2 o'clock.


I
1


,I
I
I


I
I


I


(Ju~ admonished. Recess until 2 P.M.)


I
1 ------============:=::::==:=:(.;.
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WEDNESDAY,/J:qNE 12, 1912.


1
~.:


10 0 tclock A. M.


18 2 Defendant in court with counsel. Jury called; all


3 present.


4


5


Case resumed.


C. E. W HIT E -,


6 on the stand for further cross-examination:


7 BY MR. ROGERS. Q Mr. Whi te, when Franklin came to your


8 house at 6:30, or about that time of the evening, did he


9 tell you any reason why he had not brought the money with


10 him? A Yes.


11 Q What was it? A He stated that he had reached either


12 the bank or safe deposi t too late to draw it.


13 MR. ROGERS. That is all.


14 REDIRECT EXAMINATION.


15 BY MR. FREDERICKS. Q, Do you know why you were not pro


16 s ecuted, Mr. Write, for this offense?


17 MR. ROGERS •. Objected to as incompetent, irrelevant and


I
, .


I


18 immaterial and calling for a conclusion or opinion, no


26 the cour t room wi th m.J permission to use the 'phone and


19 found a tion laid; hearsay.


20 THE COURT. Objection sustained.


21 MR. FREDERICKS. Q Did you have a talk wi th the dis tr ict


22 attorney up in the office at the time that you were arrested


23 and before you were permitted to go?


He left


Now, just a moment--Mr. DarroW stepped into24 THE COURT.


25 the 'phone and we will have to wait a moment.







will have to wai t a few moments until he returns.


MR. ROGERS. All right, go aaad.


MR. FREDERICKS. Q Is that question finished?


(~as t quee tion read by the repor tar. )


MR. APPEL. We ocject upon the ground it is incompetent,


irrelevant and immaterial, hearsay, not admissible for any


purpose.


MR. FREDERICKS. The position is this: Counsel has asked


the Witness whether he had ever been prosecuted or whether


he had ever been informed agains t, and all that, now we want


to show why.


they are hearsay, not bindingFranklin or anyone else;


THE COURT • 1 think the distr io t attorney is enti tIed to


make a showing. Objection overruled.


MR APPEL. We take an exception.


A 1 did.


MR. FREDERIOKS. Q In regard to --and did you make a


statement while you were up there in regard to the facts


which had occurred between you and Franklin so far as


you knew them?


MR • APPEL. Wai t a rrJoment --we object to that upon the groun


it is incompetent, irrelevant and immaterial for any purpose;


that the question calls for acts, declarations and conduct


of the Witness upon the stand after the alleged corr-mission


of the offense, if any, and that his acts and declarations


after that time are not admissible inevidence
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1


1631


the defendant, no foundation laid; leading and suggestive.


2 THE C01JR T. Overruled.


3 MR. APPEL. We t<.-'.ke an exception.


4 MR. FREDERICKS. Read the ques tion.


5 (Question read by the reporter.) A 1 did.


6 Q And state whether or not you said at that time--any-


7 thing was said by you at that time as to your willingness


8 to testify to those facts?


9 MR· APPEL. Wait a mon:;ent--we object to that upon the


10 ground that the question is leading and suggestive; it is


11 i nJOTIipetent, irrelevant and imrnater ial; calls for hearsay


12 testimony,not in the presence of the defendant; not binding


13 upon the defendan t; calls for declarations and acts of this


14 witness and for conduct in response to said declarations of


15 this witness by other persons and after the commission of the


16 alleged offense.


17 THE COURT. Obj ec tion overruled.


18 MR. APPEL. Vi e take an exception.


19 MR • FREDERICKS· Read the ques tion •


was willing to testify for the state.


(Last question read by the reporter.)20


21


22


A 1 stated at that time to the district attorney that 1
tV/


23 Q And before you made the statement, Captain, state what


24 was said to you in regard to whether or not you would be


25 prosecuted provided you told the true story?


26 MR . ArPEL' Vi e rrake the sarne objection upon each
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6
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8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


the grounds stated in our last objection to the last ques


tion-propounded to the witness.


THE COUR T• Overr ul ed •


MR. APPEL. We take an exception.


A What was the question 1


(Last question read by the reporter.)


A The district attorney stated to me if 1 went on the ~


stand and told the true story 1 wO'l:ld not be prosecuted.


MR. FREDERICKS' Q State the, whether or not you made a


statenent taken down by a shorthand reporter before you


left the office of the district attorney?


MR. APPEL. We object to that upon the ground it is incom


petent, irrelevant and irr~aterial, calling for hearsay


eVidence; no foundation laid; not binding upon the defend


anti not tending to prove the remotest element of the


offense charged in the indictment here.


THE COURT. overruled.


MR. APPEL We take an exception.


A 1 did make such statement •


MR • FREDERICKS. Now read the question and answer.


(Last question and answer read by the reporter.)


Q From the time you left Franklin down--or parted wi th


Franklin down near the corner of Third and Los Angeles


until the time when you made this staterr.ent in the district


attorney's office, had you seen Frank1in--l will not say had


seen hi IT, but had you any conversation wi th him at all?
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A No, sir.


MR. Appel' Just a moment-_we object to that as not redirect;


it is incorr~etent, irrelevant and immaterial, and upon the


further ground trat was a matter that should have been


brought up in tis examination in chief, and the Witness


haVing testified to all the circumstances in connection or


relating to the rna tter, he was questioned upon, and we


object to it on the further ground it is leading and sugges-


tive.


--------


THE COUR T. overruled.


MR .J.-APPEL. We -.take an exception.


1m. FREDERICKS. The answer then, 1 presurre is what?


A No.


Q Were you with Franklin at any time between the time


when you parted with him down near Third and Los Angeles


s tr eet that morning and the time wh en you mac&e this s tate


ment at any time except when you were inthe presence and


custody of officers?


MR. APPEL. We make the same objection made to the last


question propounded to the witness upon each and all of the


grounds s tated insaid o~jection.


THE COUR T. overruled.


MR .. APPEL· We take an exception.


A No, sir.


MR. FREDERICKS· That is all.
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fice.


1908.


:M'R FREDERICKS: What is your name? A Samuel L. Browne.


A Los Angeles City.


DIRECT ~N~INATION


Samuel L. Browne? A That is my name.


Where do you live, Mr Bro\\'!le?


What is your business? A Employed in the District


THE CLERK:


Q


Q


¥


1m ROGERS: That is all.


Attorne,y's office.


Q How long have you been so employed? A Sinc.e March,


Q What, in general, is your employment? A Detective.


Q Do YO\l know George Lockwood? A Yes si r.


Q .' When, if ever, did you first learn that George Lockwood


had been drawn as a juryman in the case 0 f the Peopl e


versus ].{cNamara and others? A' On a Saturjday afternoon,


November 25, 1911.


Q And wh ere were you when you lam ad. t:m t? A In your of-


""""\,
\


8A~nrEL L. BROWNE, a witness called onbehalf


of the people. being first duly sworn, t estifi ed as fol


lovfs:


material. The Supreme Court has stated in one deci sion,


at least, ver,r forcibly, too, that the perambulations of


man in the course of his business, invest~~ating matters


Q After lea~ing that, state 'where you went?


1m APPEL: We object to that upon the ground that it is im-
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1 of this kind, his OWl acts are immaterial. Why can't he


2 come square to the point what Mr Browne saw or heard in


3 rela tion to 'the case and his history as to how a man 'Nen'lt


4 from one pmce to another is immaterial. Mr Bro\vne can


5 state the acts he saw anyone doing, orwhichwere done by


6 anybody in the matter in dispute.


7 MR FREDERICKS: We are trying to avoid leading.


8 THE COURT: The obj ection is the qu estion is not confined


9 to what he did wi th referenc e to Juror Lockwood, or anythi~


10 in rela tion tot his case?


11 :MR APPEL: No, your Honor, yhat he did is immaterial, and


12 \\hat he --


13 MR FORD: I think the ",.fitness is an intelligent witness.


14 THE COURT: I think the question is too broad. Obj ~tion


15 sustained.


16 lJ[R FREDERICKS: 'What did you do, if' ar.wthing, Mr Browne,


17 after receiving that in forma tion in regard to makincs 6bser


18 vations cone eming 1fr LockNood and Mr Franklin end any deal


19 ings tmt thev might have had together, what did you do in


20 regard to trot, if anything? A Iwent out to :Mr Lockwood's


21 house, that is, in the vicinity of it.


22 Q Vvhat time did you leave to go out to ][r Lockwood's


23 house? A I left -- it was after dark, possibly between


24 ? and 8 o'clock.


25 Q And who went '!r.i.th you, Hr Browm:e? A ~,Mr Allison.


26 Q Who is :Mr Allison? A He, at th at
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1 employed in my office.


2 Q, ur Allison. Who else? A lUss Hitchcock.


3 Q, V.ho is sh e? A She is the same ca~city in my office,


4 and Mr Ong.


5 Q, vtlo is he? A He is employed in the Distridt Attor-


6 nay's office.


7 Q, Anyone else'? A And anoth er young man 'Nho drove th e


8 machine; I just cannot recall his name.


9 Q, Was anyone in charg e of th e p arty? A I was.


10 Q, At what time did you get to the vicini ty of lfr Lock


11 wood's house? A We got out to Mr Lockwood's house be-


12 tNeen 8 and 9 o'clock.


13 Q, At night? A At night.


14 Q, yes. And what did you do -- that was Saturday night,


15 the 25th? A That ~s Saturday night, the 25th, we passed


16 Loc1.--wood's house on -- got the location of it, ran down


17 th e road a sho rt ways and ",ent over in a small private


18 road, ~parently in a bean field, andsat for a little


19 while and wa tclled the ro ad 1 eading reck and forth and left


20 and came to Los Ang eles.


21 Q Who were you'!JatChing for?


221m APPEL: We obj ect to that as immaterial.


23 THE COUR!': Obj ~tion sustained.


24 Q Did you see ur Franklin come there that Jlight? A I /


25 did not.


26 MR APPEL: Your Bono r vlill see the absolute
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1 of those things, of his sitting in a bean patch and \l.8tch


2 ing around. We want to g et down to the point where he saw


3 som ething •


4 :MRFREDERICKS: Well, v.e h8V'e our own poouliar way of do


5 ing thing s •


6 THE COURT: There is no obj ootion before the court.


7 ~R FREDERICKS: What were you doing out there at th at time,


8 wh.e. t vas the purpo re 0 f your being there?


9 MR APPEL: . We obj ec t to th at as immaterial, \V1a t hi s -pur


10 poses were. How can that be material?


11 THE COURT: Obj ootion sustained.


12 Q How lo~ did you stay there, you and this party? A Oh,


13 I guess somethil1g less than a half hour. I didn't take


14 th e exac t time, I sati sfi ed my self as to the purpo se I went


15 for and I eft.


16 Q Well, did yousee ar.wbody come to Lochvood's house mile


17 youwere there? A I did not.


18 Q On :Monday, the 2'7th of November, state .,.;hether or not


19 you yrent out there to Mr Lochvood's again? A I did.
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Q What time? A In the evening.


Q Had you seen yr Lockwood that day before youwent out?


A I saw him t hat day in Los Angel es.


Q Where? A At you r residence.


Q And ',vhowent 'with you tat night when you went out to


Lockwood's house, that is, the night of the 27th, llonday


night? A There was llr Ong, Mr Carey, Mr Allison, and .Tim


Campbell and myself.


Q Who ,~s in c mrge of the party? A I vas.


Q What time di d you go out to Mr Lockwood's house t ret


nigh t? A Got there a Ii ttle before 9 0 'clock.


Q And state whether or not you saw Mr LockNOd there \mEn


you got there? A I saw Jlr Lockwood.


Q WhO else did you see, if anybody? A I saw]lr Hicks.


Q Who is Mr Hicks? A Constable, I think his name is


Hicks.


Q; How soon after you got there di d I lave. A Innned


iately.


Q Now, after that 1..hat did you doy;ith the men you had


there under your charg e? A I plac ed them in different


posi tions around ur Lockwood's premises.


Q Well,where did you pl~e them? A well, I put Allison


up on the ...vater tank. J'
Q Where was th e "vater tank? A That was in the rear of 1fr.
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Q Where did you put the others? A 1 put Mr. ~arey and


~. Ong on one side of the door.


Q The door of what 1 A The door of the barn, inside of the


1 Lockwood's house between the house and the barn.


2 Q How far is the house from the barn, about? A Oh, 1


3 should judge"lOO feet.


4


5


6


A A little while.after 1 had thenight, if so Who?


placed Bert Fran klin came there.


11


12


7 barn. 1 put them on one side of the door and Hicks on the


8 other side, both up in the loft in the hay, . and Jim Camp-


9 bell and myself were in the back screen porch of Mr. LockWood's,


10 Q State whether or not anybody came to Mr. LockWood's that


13 Q And state what he did in your observation and what hesaid


14 in your hearing, if anything? A As Lockwood came around


15 the s ide of his houa e he had to pass the back screen porch .'


16 He said to Franklin, said, "Bert, 1 want to be sure this is


17 safe." Franklin said, "It is all righti 1 will assure


18 you it is all right." That was right within a few feet of us


19 they were walking slow ar'ound the back of the house.


20 Q Coming in Which direction? A Going towards the barn.


21 They then walked down and stood under the water tank and


22 they stood there a few minutes and talked. 1 couldn't tell


23 what they said, 1 catch a word now and then. Then they


24 noved further down under the tank towards the barn and then


25 they swi tched and went out towards the road leading out


26 from LockWood's house on the other side of the house.
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1 the time they were walking very slow and talking, then they


2 walked out to the main road and Franklin left.


3 Q How long did they remain by the water tank? A Oh, several


4 mi nutes.


5 Q And how long did they remain talking together after


6 they left the water tank and went out towards the north?


7 A About the same length of time 11 .
8 Q What was the condition of the night as to being dark or


9 moonlight? A The moon at that ~e had not came up very-
10 well; it was quite dark.


11 Q Did you have any conversation wi th Mr. Lockwood in regard


12 to any signals of any kind that he was to give you in case 0


13 a happening of any event?


14 MR. APPEL· Your Honor, we don 1 t like to obj ec t, your Honor,


15 but we would like to know what is the purpose of this ques-


16 tion. Wh,ther they had a signal or not is simply to


17 illustrate the method of catching people or is it to


18 prove any fact agains t this defendant.


19 i nmater ial . I jus t wan t to know.


20 THE COuRT' Obje ction overruled.


21 A.ffi - APPEL. Take an except ion •


We object to it as


22 A I had arranged a signal with Mr- Lockwood.


23 MR. FREDERICKS. Q What was it and under what circumstances


24 was it to be given?


25 MR. APPEL. We object to that now as calling for hearsay


26 evidence, inconlpetent, irr elevan t and immater ial







1 purpose whatsoever, any arrangement made between the detec-


2 tives themselves, any statement between therr.selves as to howl


3 they were going to proceed or what manner, is immaterial for


4 any purpose whatsoever; it is hearsay.


5 THE COURT' Objection overruled.


6 MR. APrEL· We take an exception.


7 A 1 had arranged a signal wi th Mr. Lockwood that when Frank-


8 lin passed him any money he was to give him this signal.


9 MR. FREDERICKS. Q The signal was to light a match.


10


11


Q Did he light a match that night while Franklin was there?


A Fe did not.


12 Q About how long was Franklin there altogether? A Well,


13 I should say about ten minutes.
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Q Did you notic e how he came?? A No, 1 didn't see how he


came; 1 heard it •


Q Well, could you tell from what you heard how he came?
behind


A Just before he came around/the house 1 heard anautomobil


come down the road and it stopped.


Q Where did it stop, infcont of the house or further--


A Well, from where 1 was I couldn,t tell. It sounded like


it was sort of off the corner of the house, came down the


road, stopped right there, because the road leading into


the house is aO little bit from Lock'Wood's house.


Q And did you come out from the porch at any ti~e while


Franklin and Lockwood were there?
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1 A After Franklin and Lockwood sta !'ted fPlay from the


2 water-tank and sta rted out towards the road leadi~ to the


3 Inain road I came out of the porch around in the shadow of


4 the house and got under an orange tree; as they passed me


5 they passed along the roa d, out, and I followed them out so


6 as to keep them both in sight. If I had stayed in the


7 porch, they ·v)Quld have gotten out of my sight after goiI:\g


8 to the main roa d, because 'I \'mS in reck of' th e house.


9 Q Did you overhear any other conversations except what


10 you have given here that you remember? A I heard Frank


11 lin say one time. ItI will see the Captain".


12 Q, Now. d.id you know Captain White? A I do now; I did


13 not at th at time •


14 Q, After he left th e1'e. how 1011g did. you remain at Lock-


15 Vlood t s place? A I left Lockwood t s house about half. past


16 ten.


17 Q, State vmether or not you had a talk with Lockvlood


18 after Franklin left the hou sa?


19 1!R APPEL: we object to ttet es incoIDp3tent, irrelevant


20 and innnaterial, calling for hearsay statements between tvJO


21 persons then and at that time not connected with this case.


22 Insofa r as affec ting the defendant is conc erned, it is in


23 competent. irrelevant f.nd iImnatel'ial for any purposes what


24 soever, hearsay.


25 THE COUll: Let me have that question again. (Question


26 sead. )
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1 MR :ro'RD: The purpo se is to show that Lock\vood was only a


2 feigned accomplic e.


3 THE COURT: ' Objection overruled.


4 A yes sir.


5 lJR APPEL: Exc ept i on.


6 :MR FREDERICKS: And state whether or not in t J::at conversa-


7 tion llr Lochvood recount ed to y-ou Vlhat he said had occur


8 red between him and Frmklin while Frenklin was there?


9 1lR APPEL: We obj act to that on th e g rcund it is incompe


10 tent. irrelevant and immatlerial t hearsay. not bindirg upon


11 the defendant.


12 l~R :EBEDE?.ICKS: Hearsay testimony. your Honor. is one Vlit


13 ness saying what another witness said. I am not asting


14 for that; I am asking this wi tness whether he had a conver


15 sation ....lith Lockwood in \vhich Lockwood told him what Frank-


16 lin. -- woot had occurred. I am not asking to state what


17 Franklin reid to him. but simply Baking the fact.


18 TEE COURT: This question calls for an answer yes 0 r no?


19 MR FREDERI CRB : yes si r.


20 MR ROGERS: If your Honor please, might I su~gest that he


21 asked the witness for the substance of the conversation


22 and the sUbjec:t matter of it.


23 THE COURI': If I thought he did, I v.oul d sustain the obj 00


24 tion.


25 MR FREDERICKS: Th ere is no doubt shout that, and the qu


26 tion do es not call for that.
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1 UR AFPF..L:The question is as has been demonstrated bY


2 that fact


3 THE COURT: -Read it (Questionread).


4 MR JiREDERICKS: I am not asldng for any 0 f th at conver-


5 ~tion at all.


6 THE COURT: (jbj ootion overrnled. Answer the question yes


7 or no.


8 1m AFPEL : Ex:c eption.


9 A yes sir.
.w.


10 :SR FREDERICKS: Now, after you ::art -- ~rou left Lockwood 's


11 that night -- \":here did you go? A I retum ed to Los


12 Angeles and went to your residence.


13 Q What time did you IS et there to '1!IY house? A About a


14 quarter past one in the morning.


15 Q How lor:g did you stay there?


16 MR APPEL: we obj ret to that as immaterial, hearsay;


17 we object to anyects or declarations or statements or aru


18 other facts, time, place, circumstance of my kind or


19 nature which 0 ccurredat any time, when 1[1' Browne and Cap


20 tain Fredericks vlere together, either at his home or else


21 ~here and not in the presence of the defendant, as hea~


22 say.


23 l.~R FREDRICKS: I an not going to ask for atU cOl1\Tersation.


24 lfR APPEL: The worst kind of hearsay, absoluteJy incompe


25 tent, irrelevant and immaterial for any purpose,


26 admissible in any court anywhere.
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1 THE COURT: Objection sustained.


2 UR FREDERICKS: The question was not for the conversation,


3 you I' Honor, 'the question',<as, "How long did you stay there"?


4 THE COURT: The obj ec tion is it is innnat eriel. I canno t


5 see anv mat eriali ty.


6 MR FREDERICKB: State whether 0 I' not all of the m-en who were


7 with you out e.t the Lockwood house, with theecceptions of


8 Hicks, were vlithyou when you came into my house that


9 night.


10 J[R APPEL: We make thesame obj rotion ·,'.hether all Vlere


11 there or vhether Hicks "Ii\SS n,ot there, or v.Jhether anvbody


12 was there; it is innnatel'ial. How does it w.ake f.tV fact


13 admissible here? It couldnotaffect the issues here. It


14 is hea rsay •


151m FREDERICKS: Well, the point is this --


16 MR APPEL: It is hearsay. It is just rot, attempting to


17 mow and i~lustrf,te \mat these menwere doing for their om


18 El\ tisfad tion here; that i s all there i s to it.


19 J.ffi FREDERICKS: Oh, no.


20 MR APPEL: I t does not tend to prove th e gUilt or innoc enc e


21 of the defen dant.


22 THE COURl.': Let me hear Captain Fredericks, perhaps he


23 will advance some reason, end I will hear from you, then.


24 I have ju at sustained an obj ection along t ret &'.me line.


25 Now, Captain Fredericks has advanc ed the mat tel' a nd I \vi


26 hear from him and if he advances some reason, and I see i







1 his Vvay --


2 Jffi FPPEL:
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Your Honor Blstained one obj ection --
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5p 1 MR. FREDERICKS. We 11, any time-


2 MR • APPEL. Go ahead.


3 MR. FREDERICKS' Thank you. We are making no attempt, and


4 have no desire to get anything before the court for our own


5 self-satisfaction. Counsel has made a claim here that this


6 matter was all a frame up. That might be. 1 don't know.


7 That might be one of his arguments to this jury and we wish


8 to shan this jury every step that was taken in this matter


9 so that they can determine for thenselves whether there was


10 any frame up or whether or not it was the earnes t effort of


11 the law officers to apprehend those co mIni tting crime. That


12 is the purpose, of showing every infinitesimal step that


13 was taken, and that is the only purpose.


14 . MIt • APPEL. Your Honor, that is a collateral issue and if it


15 were a matter which was directly i n issue here as a sub-


16 stantive issue, it would not allow the district attorney


17 or our s elves to go out of the rules of evidence to prove or


18 disprove by hearswand incompetent eVidence, because our


19 argument may be one way from the proper facts admitted in


20 evidence. We have a right to draw our own theories and our


21 own conclusions from legitimate evidence only; that would


22 not give counsel here the right to show that the fellow


23 who was up there in the hay stack had the bottom part of


24 his anatomy above the top of the hay stack or his head up;


25 that would be perfectly irrmaterial. 1t would not allow


26 him to show that one of Mr. Browne's
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tank or out of it, perfectly immaterial; 1 t would not


allow them to show that Mr. Browne went out there certain


times that night and didn't see anybody, because that would


not prove any fact; it would not be right to show that Mr.


Fredericks put one of his men in a chicken coop or any


thing of that sort. We draw arguments, we draw conclusions,


first from 1egi timate evidence and the way to prove a fact


is to prove it by legitimate evidence, you cannot prove any


fact by self-serving situations or self-serving conditions


or self-serving statements. A man might as well say upon


the witness e tand he made a e tatement to so and so to show


he didn 1 t commit a cr ime. You would not allow that to be


done. Now, these gentlemen are defending themselves--


MR. FREDERICKS- No, we are not defending ourselves.


MR. APPEL. You are exactly defending yourselves.


MR. FREDERICKS- We are not defending - ourselves.


MR. APPEL- Get it out of your system.


THE COURT. Mr. Appel has the floor.


MR. APPEL- I,et us see if he is not defending hilSe1f. He


just got up here and told this jury that someone has been


rocus ed of a cas e of abe 01u te fr ame up. Now, befor ewe


are trying to show that fact by legitimate evidence he is


trying to d3fend himself, perhaps in some way or another he


has become impr eased wi th the idea that a man, distr ict


attorney or anyone else, accused of work, or allOWS another


one to put up a job on another one who is undertaking to ~I







1
in


commi t a cr ime, it ia as much/a legal sense a frame up--


2 it as much an instigation to commit a crime for self-


3 s atisfaction"and for vain glory as if another one stands by


4 and allows ano tlil!r one to commit a cr ime in his pr es ence


5 and does not raise his finger and he ought to raise it and


6 prevent the corr~iseion of that crime; and for fear that we


7 should argue these matters to the jury, he is undertaking


8 to show, "What did youtell me Browne, what did 1 tell you?"


9 MR. FREDERICKS· Now, 1 have not asked any such question,


10 your Honor •


11 MR. APPEL. "Did you bring all your men with you except


12 Hicks, Did this man Lockwood tell you wha thad trans-


Oh, it


13 pired between him and. Mr. Frcn klin? t.,And did you go over


14 there to my house at half past one inthe morning? II


15 cannot be possible he says, that this was a frame up,


16 because, forsooth, Browne came to his house at half past


17 one inthe morning. Why, gentlemen of the jury, you cannot


18 even imagine for a moment--that is his:argument--
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1 THE COURT: Mr Appel


MR FREDERICKS: Well, that doesntt quite answer the ques-


Obj 00 tion 0 verrul ed •


Might answer it yes or no. State whethertion, 1fr Brovme.


read by the reporter.)


MR APPEL: We exc ept •


A The same pa rty that went out \'.1. th me c".me in.


or not the fWme persons whom you hare described as going


out ~thyou.,came in vdt.h you to illy house that night.


MRAPPEL: Wait a moment~ W3 obj ect upon the ground that


it is incompet.ent, irrelevant md immaterial, hearsay;


not binding upon the d efencant; no foundation laid; and


upon the further ground that it is very leading and very


]!R APPEL: I say, that is hi s e:xgument he has ma de to th e


jury, which" is right on the face of it ltyou , gentlemen of


the jury, cannot my this is a frame-up, beca use I was


'laken ou t of my bed at half past 1 in the morning, 8ld you


wouJd not suppose I would frame up anything at half pest


one in the morning", and he wants to show these rots and


declarations between themselves. W1at has thisdefendant to


do \ra th the acts and declarations between themselves? I


say t that the testimony does not approach the dignity of


being rot in an)'! court, and we have heard nothin but that


hearsay evi den:ee .here all morning.


THE COURT: Read the question, Mr Reporter. (Last question
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1 MR APPEL: We ex:c ept.


2 A Yes sir.


3 1m FREDERICKs: Now, the nex:t moming, Tuesday, the 28th


4 ~y 0 f February, s.tate whether or not you -- state what


5 time youcame daVIn to your office, if at all.


6 MRAPPEL: We object to that as innnaterial, hearsay, ir


7 relevant and incompetent.


8 THE COURT: Overruled.


9 A Got there about 8 o'clock in the morning.


10


11


1m FREDERICKS: Now, just describe, yr Browne, what you


did -- I will ask you first to state whether or not you
(/


12 "\x.ent down to the corner of Third and Los Angeles streets,


13 in that vicinity, in this city, with others, that morning?


14 A I did.


15 Q Nov" state just what you did in regard to that trip


16


17


18


19


20


down the re, "\'\ho~rent wi til you and v;re re they were pI ac ed


and so on, withollt, of course, repeating any conversation


that you had '.ath any of your men. A The night previous I)
to that I arranged with two of my men to go to Third and


Los Angeles and gavetthem ins tfluctiona what to do.


21 }!R APP:BL: We move to strike it out as immf,terial and hear-


22 say.


23 THE COURr: Strike it out.


24 },fR FREDERICKS: All right: take up the answer to the
..


A ~hatmorningqlestion, and come to that again.25


26







'; 652


1 struc ted --


2 MR APPEL: We obj ec t


3 THE COURI.': DOn't tell what instructions you gave. just


4 answer the question that has been propounded to you.


5 (Last question read by the repJrter. )


6 lfR F"REDERICKS: Where did you go and who",\'€!nt with you and


7 mere were these other men pIeced? A I went with one man,


8 Campbell. The other men had been sent ahead.


9Q Whowere the other men? A Allison, Ong, Rockwell and


10 Henderson.


11 Q And vlhere did you Sld Campbell go? A we went to the .


12 comer of Thi I'd and llain street and took a car going east,


13 and rode past the corner of Third and Los .Angeles streets,


14 down to "811. V.e got off the car there at thecomer of


15 Third an d Wall t ne ar the co rn er of Thi I'd an d Wall t and


16 stoo d on the south side of Third street and_tchEd the cor-


17 De r of -Third and Los Angel es streets. There \'8S standing


18 on the corner of Third and Los .Ang el es streets, a tall man,


19 wi th a light suit of clothes, smooth-fac ed man, and I ask


20 ed Campbell if he lmev-v VIDO he was, and jim says, "He looks


21 to me __ tt


22 MR APPEL: Those declarations, of course, are admissible


23 in aridenc e?


24 THE COURT: Don't state what the conversation was.


251m FREDERICKS: DOn't say mat was said.


'261m APPEL: We just wish to be informed, that is
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'All


1 MR FREDERICKS: The counsel had to do was to object.
"


2 MR APPEL: I have obj ected all the tim e until I feel asham-


3 ed to do it any more.


4 A We stood there on the CQ'Dner and watched this man stand-


5 ing on the corner, and Campbell 'JI8lked up Third street


6 going Vol est) and just before he got to Los Angeles street


7 he met Bert Franklin.


8 XR FPJIDEBICKS: VJhere were you at that time? A


9 standing on Third street.


I was


10 Q Third and what?A Third street 'tetween Wall and


11 Los Angeles) near the corner.


12 Q


13 A


Well) youTIere standing whereabouts in the street?


I was standing right at the corner -- there isa bar-


14 room on th e corner; I beli we I was standing right at th e


15 comer of it, cuts off a square ooross the corner.


16 Q Third and Wall? A yes.


17 Q. You "/ere ~':sayine A Canpbell went west on Thi rd


18 street) and he got up n.ear the corner of Los Angele'S" and


19 he met Franklin.


20 Q Is that the first time you had seen Franklin that


21 morning? A That is the fi rs t time I s 8W him at a 11.


22 Q And then ".hat did Campbell do? A Canpbell continued


23 up Thi rd street to slain, and turned south on l,!ain ani


24 Franklin turned around and followed up slowly to the


25 corn er of Thi I'd and Los Angeles and 'walke d ro ross


26 s:treet and went into a saloon on the corner.
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Q Which entrance to the saloon did he go, the entrance on


the corner or the entrance up on Third street, if you notice ?


A 1 don't remember which onei 1 know he went inthat


saloon.


Q Then what did you do? A Then 1 went down the street and


went to Wall street and went through an alley.


Q Went down what street? A Well,1 think that is the


name of the street, and went through the alley and through I


a lot and through a hardware store leading out on Los Angeler


street. 1 then turned south on Los Angeles and went to Four h
and


and went west on Fourth/just as 1 got to the corner of


Fourth and Main Campbell was getting on a street car going


north on Main. 1 jumped on the same car With him. 1 rode


half way down the block and Jim and 1 got off the car and


went ~nto a rooming house onthe corner of Third and Main


street, went upstairs and looked out of a Window that is


leading--the window is facing on Third street, and looked


d own tOWards the corner of Third and Los Angeles street.


Q And state what you saw down onthe corner of Third--


what you saw when you looked out of the window, if anything?


A Well, we were in the window, saw Captain White, he was


walking up and down right on the corner, jus t i paC" ing back an


forth a short distance. Finally Lockwood came up Los


Angeles street, he came from the south, and he walked over


on--it would be the northeast corner, and he stood there ,a


minute and Captain Whi te walked across the street to him,
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1 they stood there jUs t for a few moments and cap tai n Whi te


2 walked close up to Lockwood and Lockwood put his ~and down


3 in his pocket and took something out of his pocket and


4 held something in his hand, then he put it back in his


5 pocket, changed his hams this way, and put them back in,


6 md Whi te walked a Ii ttle ways away from him, a few feet, and


7 came back and· said something to Lockwood and Lockwood En d


8 White walked up Third street going west, and as they got


9 on the corner by the siiloon--.


10 Q What corner was that? A The corner--the saloon which


11 would be ·on--i t is on the nor th--i t would be on the nor th


26 Q ·Wait a moment-'1 didn't get that. Will the reporter


12 wes t corner.


13 Q/ Of what street? A Of Third and Los Angeles, and there


14 is an entrance, gOing north of the Third strea:-tt side.


15! When Lockwood and White got just on the pavement on the nort
I
I


16 west corner Franklin came out of the Third street entrance


17 of this saloor- and met him, and they stood there aWhile;


18 the three of them stood together. Then Franklin and Lockwo d


19 walked ahead and left Whi te standing there and Lockwood


20 ~nd Frcnklin walked slowly up Third street towards Main and


21 White, he came along behind them. He was, 1 guess, oh,


22 20 or 30 feet behind them. When they parted and started


23 up the street we came down ou t of the upstairs to the sid e


24 entrance on Third street side and stepped around into a


25 Ii ttle alley that is r igh t back of the rooming hous e.







"! 656


1 read that last part. (!,ast part of answer read by the


2 r ep or t er. )


3 A "Franklin 'and Lockwood passed us right directly across the


4 street from us on Third and turned the corner of Main street


5 going north.


6 Q Where were you when they passed you across the'" street?


7 A 1 was on the south side of Third street inthis li ttle


8 alley.


9 Q In a little alley? A Right across the street. Captain


10 White was coming behind them and George Home, detective


11 George Home was coming along behind Captain Whi te • 1 went


12


13


14


15


16


17


across the street and placed Captain White under arrest and,
turned him over to Home. Then 1 turned and took Campbell


and went up Third Street and around the corner of Third and


turned nor th on Mai n and Lockwood and Frankli~were then


about--well, tWice the length of this room from us going


down Main street •


18 Q Well, let's get that inthe record. About how many yards


19 were Loch.--wood and Franklin ahead of you when you turned the


20 c orner into Main street? A Well, 1 would say about twice


21 the length of this room.


22 Q That wont show inthe record. How ma:r;y yards? A 1 say


23 about 60.


24 Q What did you do? A 1 went down the street, hurried


25 down after them. They were walking together and just--


26 Q They were walking in which dir ection on Main street?
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they were onthe east1 A They wer e go ing nor th on Mai n ;


2 s id e 0 f Mai n •


3 Q Going north and you were onthe same side? A 1 was onthe


4 s arne side behind them.


5 Q Go ahead. A 1 hurried down behind them and when 1 got


6 wi thin about 10 fElet of them 1 seen Mr. narrow comimg across


7 Ma~n street from the west side of N~in coming diagonally


8 ooross the street this way.


9 Q Well, now, a man might come diagonally and come from two.
10 different directions. Just explain ttata little more clearl


11 to the jury whether he was coming southerly across the stree


12 or nor therly across the street? A He was corning from the


13 north going south.


14 Q Across the street? A Crossing the street.


15 Q NOVl, about where in Main street was that? A It was


16 I nearly in the center of the block.


17 Q You know where the cathedral is? A 1 do not.


18 Q The cathedral on Main street? A Yes, sir •


19 Q Do you have it in mind now? A Yes, sir, it is near the


20 corner •


21 Q About how far from the cathedral was it where Mr. narrow


22 was coming across? A Oh, it was qui te a ways this way.


Jus t as Mr. r;a.rrow stepped upon th


South.


Now, What occurred? A


This way? AQ


Q


25 sidewalk Franklin turned to Lockwood and


26 turned like that and stepped out towards the curb, and j


23


24
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1 as Mr. Franklin and Mr. Darrow met I stepped in qetween them.


2


3


4


5
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26


They just met right on the sidewalk. I stepped in between


them and pushed Bert back into the middle of the sidewalk,


pushed him back like that. (Indicating.)
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Q What was said by ei th er partj'es, if any? A I said to


Bert, I said, "Bert, I want you." He said, "What for?"


I says, "You have been an officer long enough to know what


I want you for; you know wm t you have been doing. If


Q Where vas, Darrow ;at that time? A Well, at that time


I don't know mere he VIas because my 'tack was to him.


Q Well, vhat, if anything, di d Darrow do when you step


ped in between them -- Mr Darrow? A After I got Frank-


lin back into the sidewalk f,nd I had started wi th him, and


came down }Jain street with him I looked over my shoul der


and lofr Darrow was out in themidUe of the street going


south, and east -- goiI\g south and west -- going back across


the street.


Q Going towards Thind street or towards Second street?


A GoiI\g to\t.ards Third street.


Q In the middle o,t the street, you mean the carriageway?


A. I mean between th e curbstone and the car-track.


Q Well, did you overhear 'Nhether Mr Darrow or 1fr Frank


lin said 8D¥'thiDg to each other; did you overhear that?


A I did not.


1m ROGERS: Wait a moment. That question assumes -- I


don't lmow '."heth er cOl1l'ml means it to assume -- that


question assumed that sore thiI\g was said as 8 matter of


fact.


251m FREDERICKS: No.


26 MR ROGERS: .I don't think the "'ritness'i:sstimony has mid
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1 that.


2 MR FREDERICKS: I don't think th e qu es tion assumed that


3


4


5


6
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26


"whether lt
•


:MR ROGERS: Let me see whether it is.


TEE COURI': Read the question and answer. (Last question


and answer read by the reporter.)


VR FREDERICKS: I think it iscle ar that the 'wi tness didn't


hear anything. Then what did you do? A I valked down


~"'ain street '::ith Frmklin a short distance.


Q Don't repeat anything, now, that Franklin may have


said to you after youarrested him, unless I ask you for it.


A I walked down M·ain street with Franklin a short waysl


and turned him over to Canpbell and Allison, and I went


ahead. Lockwood had continued on dovon the street. He


ves then near Jy down to the Cathedral at that time, and I


went up to him and picked him up ~nd walked along wi th him


until'\ve got nearly to th e comer of Second street.


Q Second and what? A Main; Second and l'o!ain. At that


time }Ir Henderson, I think i t\'.6S, c arne along, and I tu rned


Lockwood over to Henderson, and Iv~nt back to Franklin


end Campb~ll and we then came on to the Ha II 0 f Records


to your ;office.


.Q Wlich vay did you come? A we came up Main street to


First and out First and Spring and up Spring to Franklin


and turned in to Franklin and around NeVI Hig h.


0, State 'Irhether or not yousaw this defendant , ~!r
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again t hat morning before you got to the Ha 11 of Records?


A I di d.


Q Where? A mn Franklin street between Spring and New


High.


Q And wh at, if anything , va s sai d and don e 1:U him ct th at


t1me? A Mr Franklin --


Q Mr who? A Mr narrow came a cross from th e south


side of Franklin street over to the north s1 de that I vas


on and spoke to me right near the old post-office, that is


on the north side, just around the corner from Franklin


street; he said to me, he says, "1vfy God, Browne, mat is


all this?", and I turned to him and said, "Bribery".


He mys, "Isn't there 8l\Ything that can be done?lt He says,


"This is terrible." I says, "I don't mow of anything


that can,\:; e done, you will have to see Captain Freder-


icks." He says, "Isn't th ere ~nything you can do?" I


says, ·"I cannot d.o at\Vthing."!· He says, "If I had movm


this ....\8S going to happen, I never would have allowed it


to have been done." I then said to ur Th:lrrow, "You ought


to have better sense than to hire a man like this to do


this work." He says, "This is terrible." I says, "You


ou,gh t to mow .Franklin. If He says "Franklin came to me"


he says, "very hig bly r eco~ended bY l!r McCormick an d


9thers. 1f I says, ltMr Darrow, I don't lmOVl \'rhat I can do."


He say s, "My God, Brovme, this is t e:-rible. "


A JUROR: We cannot hea r very well.
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1 ]ffi FORD: Read that last, Mr Repo Iter.


2 MR ROGERS: Suppo sa you read it all.


3 (Last answer read.)


4 MR FREDERICKS: Now, goa head. A He says t "This i's


5 terrible, you do the best you c an for us tt
, he says, "and


6 I yJill take care of you."


7 MR FREDERICKS: How is that; read that. (Last answer


8 read.) Woo t el sa did he say, if anything? A That vas


9 a bOll t all he said~


10 TEE COURI': Gentlemen of the jury, bear in mind the usual


11 admonition. ~ will take a recess for five minutes at


12 this time.


13


14 (After recess. Defendant in court with counsel. J"ury


15 return ed to· court room.)


16


17
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2 on the stand.


3 THE COURT· You may proceed,gentlemen.


4 BY MR. FREDERICKS. Q 'K.'d.r. Browne, state whether or not you


5 dictated the conversation that you had wi th Mr. Darrow at


6 that time on that day? 1 am referring to the time you have


Except.


7 been talking about when he came to you dOVin here on Spring


8 and Franklin street, ali you were coming to the Hall of


9 Records on November 28. State whether or not you dictated


10 a statement of that conversation to anybody· immediately


11 :afterwards.


12 MR. APPEL- We object to that as immaterial, incompetent,


13 irrelevant and immaterial, hearsay, self-serving.


14 THE COURT. Answer the question yes or no. Objection over-


15 I ruled.


16 I ME.. APPEL.


17 A yes, sir •


18 BY MR. FREDERICKS. Q State whetber or not the statement


19 that you dictated, of that conversation, was written up and


20 whether you afterwards read it.


21 MR. APPEL. We obj ec t to that upon the same grounds as


22 stated, incompetent, irrelevant and immaterial for any


23 purpose whatsoever, hearsay, not binding uponthe defendant,


24 self -8 erving.


25 THE COURT' Obj e ction overruled.


26 MR • APPEL. We except.
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A Yes, sir.


Q State whether or not what you read over after it was


wri tte n up wa"s correct as to what transpired and as to what


you had dictated?


MR • APPEL. We object to that as incompetent, irrelevant and


immater ial,hearsay, calling for a conclusion and opinion


of the witness, it is leading and suggestive, not binding


upon the defendant,


MR. FORD. Simply laying a foundatio nfor a n:emorandum.


THE COURT' Objection overruled,


A What was the ques ti on?


(Last qu~stion read by the reporter.)


A It wa'S.


~MR. APPEL. Your Honor pleases, we think that the record


would not be complete so far asthe rights of this;~ defendant'


are concerned, unless we follow our objections to this


examination with a notion. We move to strike out the


15


1


2


3


4


5


6


7


8
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16


17
18 aridence of the wi tnes6 with reference to the document or


19 writing or transcription of any dictation of the witness


20 referred to by the district attorney, and referred to by the


21 wi tness iIi his answers, uponthe ground that the directions


22 required by law to be followed with reference to the


23 examination of a wi tness co ncerning a document were not


24 obs erved by the dis tr ic t attorney in that the provis ions of


25 Section. 2054 of the Code of Civil 'Procedure were


26 either by the court or by the district attorney.
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the whole evidence of the witness uponthe matter inquestion


be stricken out.


THE COURT. Motion to strike out denied.


MR • APPEL • Now, your Honor pleases--that is all right.


MR • FREDERI CKS. Q ~O?l, Mr. Browne I show you a document


here, referring you to page? of the same and ask you if


you know what that page contains?


MR • ROGERS. :aefore any answer is made, your Honor please,


we call for the enforcement of the rule.


THE COURT. Yes, counsel is entitled to see it.


MR • roRD. Before it is introduced.


MR. ROGERS. Before any questions are asked.


THE OOURT. Yes, counsel is entitled to see it.


1m • FREDERICKS· The only part of the report or memorandum


in controversy or "use, is the part referring to this con-


versation. Counsel has taken the opportunity to read the


entire report over. I don.t think he is entitled to it.


THE COUR T' He has that right. "


MR. ROGERS. 1 would not if 1 didn't think 1 had the right.


1 hope Mr. Fredericks don 1 t think 1 am peaching.


THE COURT' 1 think counsel has that right.


MR • FREDERICKS 1 don,t think he haa that right to take a


long report and read it. 1 don.t think he has the right.


1 don't make any particular objection to it only the time


it takes up.


MR. ROGERS. Counsel has seen the document.







MR. ROGERS •. That is a very infelicitous form of getting


(Last question read by the reporter. )
1


2


3


'MR. i"r eder i ck s • What was the question now,
166~


I
I


4 at it. 1 think 1 know what counsel wants to do, but the


5 form of it is not proper:.. legal way, it occurs to me, to


6 do it. 1 think we will object upon the ground that what


26 swered, ' yOU ought to know what it is, it is bribery.'


to the conversation--as to what Mr. Darrow s aid to you.


counsel must do is ask the witness if that is the document


1 thought if 1 did that1 will do that.


first thing he s aid to you, Mr. Browne?


Now, I


I


1 haven't the slightest objection to M~ Browne


said, "'My God--"HeA


MR • ROGERS •


Br9'J'le •


A (Reading) . "My God, Browne, what is all this?" "1 an-


reading the conversation from that document as his statement


not a particle.


MR. FREDERICKS. Q Go ahead and read it.


MR • ROGERS. Read it clear ly so the jury can hear it, Mr.


Q Now, will you refresh your memory from the notes there as


referred to and if it is call his attention to certain parts


of it.


What was the


'MR • FREDERICKS'


would call forth an objection.


Q Is that the document to which you referred to, which you


made out as you have testified, referring you to page 7?


A Yes.
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then said, 'My God, 1 wouldnJt have had this happen


worldj if 1 had known that this was going to happen
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for the I
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3 way I never would have allowed it to be done.


4 anything that youcan do? This is terrible.~ff
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lan, t there
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I said, uYou will have to talk to Captain Fredericks."


I6rrow then said, "Browne, this is terrible; for God's


sake, can't you do a ruthing for us?" I answered, "You


Ought to have knOyffi better than employ a man like Frank


lin, as he is alvays ·drunk. I don't know wmt I can cb for


you~" Darrow then said, "He came to me highly r econnnend-


ed froml{rl~CConnickand others. J3r'owne, do the best you


can and I will take care aT you." I answered, "1fr Darrow,


you will have to see the Big Smoke." I then turned and


left him and came direct to your office.


MR ROGERS: Will you be kind enortgh to ask him so we ,<viII


understand it, vm.o is the "Big Smoke"?


1.1:R FREDERICKS: Cotmsel can ask that on cross-examination,


if he vants to.


Q Now,:Mr Bro'1me, ',nat didyou do after you had this


conversation nth 1v~r Darrow? A I c arne direct to your of


fice.


Q ..And "...,rho did yousee tl~re or meet there in the office?


A When I came into your office, Mr Pridham, a super


visor,'}(JaS in there.


Q Who el se? A No one at tha t time.


Q \Jlhere v,ere. the others, Franklin and White ani the


other officers? A They were out in the hall and out in


the outer office.


Q Well, then, mat did you do?


MR APPBL: Wai t a moment. we obj ec t
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MR A PPEJJ:. Exc ept ion.


MRAPPEL: Take an~ception. A Captain. White turned over


to you $3500). .


MR FREDERICKS: For the purpose of tracing money.


THE COURT: Obj ec t i on or erml ed •


j


This is for the purpose


A I do.


qu estion read by the reporter.).


Q Do you know Who di d?


of tracing money?


this asked of the wi tness, on the same groum s.


THE COU ill : Obj ec ti on CN errul ed.


A I brottght Mr Franklin and Captain Whi te an d Mr LOCk-


wood into your a fric e.


Q State whether or not ar.rrbody received a sum of money


from anyone of tho sa present, and if so, how much and frcm


whom?


Q In what denomin etion of bills, if you :r-emember --


well t I will ask you, did you take down th e numbers of those


bills? A . I di d not.


rations or the conduc t of aI\Y person 0 r persons not in th e


presence of the defendfnt at this time, as incompetent,


irrelevant and immaterial, rod hearsay and not bin ding


upon thedefendant.


MR FREDERICKS: Tracing mon~, your Honor.


THE.COURr: Let me have that question t'gain. (Last


MR APPEL: We make thesame obj e:::tion, upon the same grounds


statedin ourlmt obj ection to the last question before
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I Q Who? A George Home.


-


2 Q .And did anybody else tumn over any money?


: 6 (0


A Mr Lock-


3 wood.


4 Q How much? A $500.


5 Q. Did you notice in \\hat denomination of bills that \'as?


6 A Th at 'Was a $5001 bill ..


7 Q Do you kn0\7 vhat the oth er bills, What denomination


the on es that White turned over were? A I know t tare V,6S


one $500 bill, because we had a littleargummt over that.


8


9
1


101 Q yes. Do you know '!lhat the bills were? A I don,t
J


/
!t


11 remember ·'!hat the oth ers were.


12 I M:R FREDERICKS: Cross-examine.


13 :MR ROGERS: n[ay I have thestatement. please, shovm to the


14 wi tness?


15 :MR :rnEDERICKS: No, I do not think counsel can use that


16 on cross-examination.


17 MR ROGERS: Let me have section 2047.


181m FREDERICKS: We are perfectly '.vi1ling that counsel


19 I shou1<i reve the p~e that 78S u sed in refreshi~ the


20 wi mess' memory.


21 MR ROGERS: Where a wi tness is al10W3d to refresh his mem-


ory,section 20.47, inrespoot to the fact of aIVthing that


he has said


MR FREDERICKS: Rather than to c; et into an argmnent --


lffi FORD: Here, take it. (Handing document to Mr Rage


You didn't know that7as the law, did you?MR ROGERS:
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1 CROSS-EXAMINATION


2 MR ROGERS: Mr Browne, I want to call yourattention first,


3 in order of th e testimony, to the incident of you and Canp-


4 bell -malking east or being at Third and \Vall getting off a


5 car th ere. Now, starting your memory a t tat point


6 MR FORD: We thought t my '.vanted to ecamin e on this memor-


7 andum..


8 MR APPEL: We ,,?ill take our own time about it.


9 :MR FORD: Then vlai t un til they need it.


10 MR APFEL: We are entitled to it.


11 THE COURT: v~at is the objection to tl:Ii.s, Mr Ford?


12 MR FORD: Our objection is this -- I have no oQj ~tion


13 to cross':examining on it ',nen the witness is allowed to re-


14 fresh his memory from a memorandum, they have a righ t to


15 cross-examine the vvitness with regard to that memorandum,


16 'but they have no right to use our property for the purpo s~


17 of cross-examining him on other matters. NOVI, if they de


18 sire to c ross-examine wi th regard to this memorandum, we


19 are glad to let them have it, but let them do it, but we


20 do not propose to let them have it for other purpo sese


21
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Honor's attention to the fact that the question asked of the


witness is no t on cross-examination concerning this document


THE COURT. I presume they will reach the cross-examination


concerning this memorandum when they get ready.


1 will call yourr andum, but they ar e no t doing that.


1m!
MR. ROGERS. (Reading) But i nsuch case the wr i ting mua t· I
be produced and may, be seen by the adverse party, who may, I!


if he choose, cross-examine on it, or may read it to the


jury. 1


MR. FORD' Sure, and 1 am perfectly willing they should do i1'


but they are now going off on.. other matters. I


MR. ROGERS. You don, t know what 1 am gOing on.


MR • FORD' They can read this memorandum, if they want to,


but if they do not wan t to do that--they can have the rnemo-


MR. FORD. Sure, your Honor, but 1 propose to keep the


memorandum until they are ready to do 80.


MR. APPEL· This is going to lead up to it.


THE COURT. Yes. Objection overruled. Counsel for the


refendant can read the entire memorandum wi thout order of the


court on the same condition as you have. The court does


not know what is in the memorandum, outside of the particul


page, and it hal:! not been called to the court's attention.


~. FORD. But, this document contains notes which we desire


to have for our own use during the examination of this


wi tnessf except during auchportion of the time aathey


examining it directly concerning that document.
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to it imme dia tely l
, I


our document until such time as he needs it.


THE COURT. Counsel says he needs it in consul~


purpose of cross-examination.


THE COURT- Counsel has stated he will get


MR • FORD' 1 think we are entitled to it.


THE COUR T' Objection overruled_


1m. FORD. We are not· making an objection, we are


1


2


3


4


5


6


7


•


8 BY MR - ROGERS. Q 1 direct your attention, Mr. Browne, to


9 t he corner of Third and Wall when youand Mr. Campbell, as 1


10 recall it, got off the car, Mr. Campbell walked west on


11 Third, did he not? A Yes,. sir -


12 Q You remained at Third and Wall? A yes, sir •


13 Q Mr. Campbell in his walk up towards Los Angeles, as he


14 approached Los Angeles, met Mr_ Fr an klin? A Yes, sir •


A yes, sir •


1 would say about 25 yards.A


They s hook hands •A


Then what happened? A Then they par ted and Campbell


Shook hands, and did they talk?


them?


Q


Q


him to meet Campbell r


went on up Third street to Main.


Q Was it possible, owing to the contour of the ground, for


you to observe Campbell going all the way? A Yes, sir •


Q Now, directly, or shortly--l donlt think you said direct-


ly, rot shortly after you saw Campbell and Franklin talk


Q Give me your best recollection as to how far Bert Frankli I
I


was from the corner of !hird and Los Angeles when you observqd


I
I


Q Then When Bert Franklin met Campbell, what happened betwe1n
I
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of Fourth and Main •


A Yes, sir.


Q Looked out of th e window and. Franklin was -- and White


Q Then youwent up into a lodging house? A Yes.


Q Climbed the stairs to the first story and into a room?


A Less than ten minutes.


A --then 1 seen the direction he went in and 1Q Yea.


161~
each other, you went around through an alley, didn f t you, I


a vacant lot ~ a hardware s tore, and came out on Main s treet'?1


A After 1 Be~n Campbell turn south on Main street--


I


Q Now, how long would you th ink from your recollection it I
took you to go from Third and Wall where you were through t e


alley through the vacant lot, through the hardware store,


around Fourth on Main and into the lodging house? A Well,


1 went from Wall and Third to Fourth and Main pretty fast. I
Q Well, of course, but 1 am speaking about your best judgment


of the time.


tried to head him off.


Q Abou t as long as it took Campbell to go from Los Angeles


to Main on Third, youremained at Third and Wall, then as


soon as you saw Campbell turn to go south and leave Third


and Wall, wen t through an alley, a vacant lot, a hardware


s tore and came out on some street. What street was it, Mr.


Browne? A Los Angeles street.


Q Then did you go around that Fourth street block, come


over to It1k>ur th and go around on llJain street? A 1 went up


to the corner of Fourth and went west on Fourth to the corn
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1 not yet passed anything to Lockwood, had he? A Not at


2 that time.


3 Q Therefore', after Campbell and Franklin ~etand talked,


The last you saw of him was right there at that corner,


Franklin was in that vicinity for about 10--about 10


minutes before White passed anything to Lockwood, isntt


4


5


6


7


so?


Q


A Mus t have been.


that I
I


I


8 wasn 1 t it? A Going towards that saloon.


9 Q We will get to that in a noment, probably as he did.


10 That saloon was right there at the corner,wasn't it, Mr.


11 Browne, the nor thwes t corner, isn't it? A Yes, sir.
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1 Q Third and Los AngelefJ. In the meantime, '!here vas Home,


2 do you know? A Who?


3 Q George Home? A I didn't know he ""as there at all.


4 Q You didn't know he ves there at all? A No.


5 Q Did you have azwthing to do with Home going there?


6 A I did not.


7 Q DOn't know -,rho sent him, who or how he got there?


8 A I did not.


9 Q Did you know t tat Franklin and Home went before Lock-


10 'WOod -- before White passed the money?


11 UR :EREDERICKS: Objected to as assuming a fact not in evi


12 deme. There is no evidence that Franklin rod Home met.


13 MR ROGERS: I dont t have to have wi denc e. I an asking if


14 11 e don't know t m t is a fac t, 'Nhich I may do end lead him


15 on cross-examination a~"ays.


16 THE COURT: Overruled.


17 A KneW' it at that time?


18 Q yes. A I di d not.


19 Q Have you heerd it since, if you did not at that time?


20 llR FORD: VJhether he h (Brd its ine or no t is hearsay.


21 I obj ect to it on tmt ground.


22 MR ROOERS: That is right.


23 THE COURI.': Question withdrawn?


24 1lR roGERS: Yessir. Now, after Franklin met Campb ell


25 and had a Ii ttle talk wi th him, did Franklin turn right


26 around an d walk righ t back to Los Angeles, 0 r did







1 a Ii ttle furth er doV1.ll to Vl6rd Wall and then turn and come


2 reck? A After Campbell left Franklin, he hESitated,


3 and he artarted to come towards me, ~nd I backed back in the


4 madow of that corner there, and he stopped and turned and


5 'Walked out tovard the curb and watched Jim go up the street,


6 Md I watched. the pair of them, and when Campbell turned


7 th e corner of lvfain street, by the time he got to Main


8 street, and Franklin had got up and was coming wross the


9 street to this corner.


10 Q Now, George Home, is that the same man that went East


11 after Diekleman, do you know? A Yes si r.


12 Q Do you knoW' whether Georg e Home was wo rking va th the


13 furns men at that· time?


14 MR FORD: Obj ected to as i rrelwant and imma terisl and


15 hearsay.


16 THE COURT: Obj a: tion 0 verrul ed.


17 A. George Home was not working with the Ihrns people tomy


18 lmovrl edg e.


19 MR ROGERS: He vas detailed off the Ci ty Department and


20 worked with the furns men on the 1J:cNamara case.


21 1m FREDERICKS: We obj a:t to that being a statement fran


22 counsel. If counsel·,-.ants to know ':mo George Home 'Was work


23 ing for, that is another matter, but he is making a state


24 ment here.


25 THE COURT: Read the question.


26 trR FREDERICKS: He says GeoIge Mome was detailed off th
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1 City Department and working for B1rns.


2 1lR ROGERS: Let's have the question.


3 (Last question read by the repo Iter.)


4 lJR ROGERS: Wasn't he?


5 THE COUEr: I heard it that way.


6 MR FORD: He didn't say it that eYe He now has added


7 th e words, "Wasn't he", hims elf.


8 MR ROGERS: If I ditil't say it, I can say it with a rising


9 inflection of the voic e, and any man with a knowledg e of


10 the ~lish language and oratory could understand what I


11 meant?


121m FREDERICKS: We obj oot to it as dual in its character.


13 THE COURT: OVerruled.


14 ~.m FREDERICKS: Two questions t tare.


15 1fR FORD: Obj ec ted to on the further g rotm d it is imma t erial


16 and not c ross- ex:amination whether he was detailed on the cas


17 has got nothing to do with the cross-examination of this


18 witness. He has-asked him about George Home, if he vas a


19 ci tydetective. He said yes. He asked him if he was a fums


20 man, and he said he vas not to my knowledge•. Now, connsel


21 esked him another question, "Was hedetaild to work on the


22 case, and dido't he \·,ork wi th the B1ms people." That is'


23 the question he esked, ineffect, $Jnd v.bether he was or


24 mether he \\Qrked with the fums people, doesn't make


25 him a Burns man, nor doesn't throw any


26 this witness has testified to.







'I, 6t9


THE COURr: Objection overrul ed.


'MR ROO ERS: Please read it including the ttwasn ' t hett wi th


the interrogation point and rising inflection. (Last


qwstion read by the repo rter.) A Not to my knowl edge.


UR ROGERS: yr BDQ\me, a t any ra t e, you di dn 't know,


although youwere in charge of that si.tuation down there at


the corner of Third and Los Angeles streets) plroing the


men, you dich't kno\vthat George Home was there, for what


purpo sa he vas t rere or how he came there?


:MR :EREDERICKS: That is objected to as assuming a fact not


in evidence, that being -- the statement being, "Although


youwerein charge of tat situation down there". He said


he vas in charge of a certain number of men whovl'ere down


there. Whether he,,~s in charge 0 f the si tuation has no t


been in evidenc e.


TEE COURr: OVerruled.


A The first that I kne\v that Georg,e Home was th ere, was


'Mlen I saw him following C~.ptain Whi te up Thi rd street. I


kne.v he was an officer and I turned him over to him.


MR ROGERS: ur Bro\me, you were at the t time, and are now,


th e chi €If detective for th e Di strict Attorney's office,


isn't tat your ti~le? A Yes sir.


Q Well, now, tho sa were detec tives down t here who were


working wi th you on th at occasion) w'ere theu- not, so d enom


1.nated on the books of the Di strict Attorney's office?


A Yea sir.
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MR • FORD. Just a moment--


Q Who?


:MR. FREDERICKS. Let himal one.


MIt • Ford. All right. It is hearsay-


MR • FREDERICKS. Let him alone.


And youwere their chief, weren't you? A Ye~ sir.


And you were in charge of them? A 1 was. I


Now, dod you know who sent Home down there on that occasi~n!


1 do.


Q


Q


Q


A


of the clerk.


MR. roRD. Just a moment--that is our private document. If


they want to introduce it in evidence that is their right,


but it is not going to be marked for identification


THE COURT. Go ahead, answer the question.


A Captain fredericks.


MR. ROGERS. Q But he didn't tell you anything about it?


A Di dn 't have a ch ano e •


Q Well, he didn't tell youanything about it? A He didn't.


Q Whim did yousee Captain Fredericks that morning?


A A little after 8 o'clock.


Q This happened about--you got down there about half past


eight, didn't you? A yes, sir.


Q Who else did you see down there on that occasion?


THE COURT. 1 think this is a good time to adjourn.


1m. ROGERS. 1 offer, before we conclude, I ask that this


be marked for identification and be placed in the custody
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it out of our hands.


THE COURT· Just a moment.


MR. FORD· We have no objections to it being marked for


idantification but it is not going to be placed in the cus-


t ody of the clerk until it is all offered in evidence. If


counsel desires to introduce it in evidence let them go


and introduce it in evidence and be read 'to the jury, but


it is not in the custody of the clerk yet. It is ours and


we desire to have it during the noon hour •


MR • APFEL. We are placing it in the hands of the cour t for


the purpos e of using it after adjournment.


THE COURT' 1 cannot see what your objection is. I cannot


s ee your point.


MR. FORD. My objection is that it is our document and we


-are entitled to it during the noon hour. We have a right


to read that over and go through it as w~ are working


e very day, and they cannot simply take our document from


us and have it marked for identification.


THE COURT. It will not be taken away from you.


MR. FORD. BIt he wants it placed in the custody of the


clerk.


THE COURT. As much as any paper that is inthe custody of
..


the clerk, is available to either counsel.


MR. FREDERICKS, Have you a copy of that up in your office?


UP. • BROWNE. 1 have.


MR •. FREDERICKS. Let them have it •


(Jury 'admonished. Recess until :3 0 'clock P.M. )
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June 26, 1912; 2 P.M.


R. H A R R 1 N G TON,


AFTERNOON SESSION.


J 0 H N


Defendant in court with counsel.


on the stand for further cross-examination.


THE COUR T. You rr.ay proceed.


MR. ROGERS. If your Honor please, by some strange per


adventure, which 1 am unable to explain, and which calls


for your Honor's intervention, and which 1 ask at this


time, the papers that 1 desire to cross-examine this witness


on have not yet been found.


THE COURT. You nlean tre affidavit?


MR. ROGERS. The affidavi t here in the proceeding about


Foster. It is a most strange thing that the records of this


county, which are required by counsel from time to time,
,


cannot be procured. The law requires that they should be


kept safely in the cus tody of the clerk, and that they


should be available to counsel in any matter in which they


are desirable or necessary. They are necessary to me and I


do not understand why they are not procurable, and I call


your Honoris attention to the fact that i have demanded them


time and again, and that they are not forthcoming, and 1


24 ask your Honoris intervention that those records be pro-


25 I duced. There is no excuse for it. There cannot be any


26 Ipaliation for it, because the County Clerk is supposed to
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Smith, who sits in y,::ur Honor's court, but yet it is a


strange thing 1 cannot get documents that 1 want to cross


examine this Witness With that are on file in this court


they may be available, and without cr i ticism, and 1 par


ticularly exempt your Honor's clerk from any negligence,


because there was never a kinder clerk than ~. Sherman


and 1 ask your Honor's intervention that 1 may have them.


THE COURT. Mr. Sher iff, will you ask the coun ty clerk to


come up here, Mr. Lelande. Wait a moment--Mr. Smith tells


me that~. Lelande is not in the office at the present


moment. Who is in charge of filing documents generally?


You go and bring up who is in charge of the filing


department and find out what the tz:ouble is.


MR. ROGERS· 1 will proceed.


THE COURT. Mr. Rogers, the court qUite agrees wi th you,


With your position in.~this a,atter and will furnish you every


facil i ty that is poss ible to produce the papers, and


. 3132 I
documents which are on file in these cases so thatkeep1
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19 I if you desire it will allow you to stop the cr06s-examina-


ticn of thie Witness at this time and proceed With it at.a


later time and furnish you every facility possible under


the circumstances.


NoR. ROGERS. 1 appreciate your Ronorte consideration .in the


matter and 1 appreciate that your Honor realizes--well, we


may say infelicity, to use a mild'J'lord, to have the docu-
~


ment gotten.
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and immater ial •


it u mer the c ir CUIns tances It


such information to the authorities that would enable


A 1 did not only


A 1 spoke to him about


(Document handed-to witness by


down-there at the Ha~vard?


showing caplan up.


Q What do you mean by showing Caplan up? A Giving


as a lawyer had a right to impart it?


them to find out where Cap Ian was.


Q Did you understand that a lawyer receiving information


1ffi. ROGERS. 1 will go on with the cross-examination of the


witness. What did you ask Darrow with reference to Caplan


think it was right but 1 thought it was his duty to impart


THE COlffiT. Letts not use any strong language until we


hear froll! the clerk.


Q Did you--where did you get that law?


MR _ FORD- Just a moment--we object to that as irrelevant


THE COlffiT. Objection sustained.


MR. ROGI!~RS. 1 will show you a docunent and ask your perusal


of it and the n 1 will ask you some ques tions •


THE COURT. Perraps counsel on tte other side would like


to see it fir st.


MR • ROGERS. Yes, sir.


counsel. )


MR. FORD. No question has been asked yet?


FR • ROGERS. No, 1 am asking his perusal of. the document.


(W i tnesB examines document .)
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1 MR. ROGERS. Q Is that a correct account and statement of


2 the telephone conversation between you and Darrow on the


3 morning of February ~th, 19121


4 I :MR. FORD. If your Honor will look at the docunJent, we wish


5 to make an objection that the question is irrelevant,


6 incompetent and immaterial, and e~cially incompetent, and


7 ca:lling for hearsay i the methods provided for in the ex-


8 amination of a witness as to a transaction is to tell what


9 he has seen or what he has heard i you cannot --the examinat' or


of the transaction or not. This witness has testified--


defendant, MJ. Darrow.


THE COUR T' Let me see the docunlent.


NiR· FORD. --to a telephone conversation had with the


THE COURT· Now, 1 have heard the objection, ~i;r. Ford, and


1 will exa~mine the document, if that is what you ask me to


What is the quea-


must be conducted by question and answer, you cannot exhibi


to him a documen t made by somebody else who perhaps he does


not even know and ask him whether that is a correct stateme t


THE COURT· (After examining document. )


tion?


(Question read.)
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THE COURT· 1 will hear you, ~,tr. Fogers.







purports to be a stenographic account of a conversation,


and ask him if that is n~t a correct relation or a correct


statement of the conversation; one does not need to pick


up a paper and saYJ"did you not say thus and sO,did you


not say thus and so or not?"


1


2


3


4


5


6


MR ROGERS: Now, if your Honor pleases, one maw ,ShOW What313t


7 THE COURT: Let me go back to the original statement,


8 does this purport to be a stenographic account?


9 MR ROGERS: I have not asked him what it purports to be.


10 THE COURT: You made your statement in argument, "what


11 purports to be a stenographer account of the conversation. 1t


12 MR ROGERS: That is in argument only, sir. I asked him if


13 that is not a correct relation of the telepho~ic conversa


14 tion that occurred. That is the sane thing as puttitlgit


15 to him and reading it to him. If your Honor desi res to


16
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22


take the time, I will read it to him and ask him "did you


not say thus and so,did this not happen,or that not happen?


I can do that very readily, sir, if you desire me, but I


~ asking him if that is not a correct statement of the


conversation as it occurred'- It does not admit the docu-


ment itself,no matter if he says yes or no, then I must


read it.


23 'MR FORD: If the Court please, this document could not,


24


25


26


under an¥ circumstances, be introduced in evidence; it is


a fugitive piece of papel1 concerning which we know abso


lutely nothing, we do not know who Mr Touhy Qis, we don't
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1 know whether he is a stenographer, we don't know whether


2 it was \~itten at that time or whether it has been written


3 at this time.


4 THE COURT: I think, over the objection,You have to adopt


5 the ot-her method, if you Y.ant to. Obj ection sustained.


6 M"R ROGERS: I have not asked to introduce it. I take an


7 exc ept ion. Is this not the conversation that occurred on


8 the morning 0 f the 20th of February ,1912, between you and


9 Darrow. Did you not answer to ~:fr Darrow's inquiry, "is


10 this 437? Yes" and then did not M'r Darrow say to you,


11 "Say ,J"ohn , I ms working until 6 o'clock last night and I


12 called up at a quarter to six and you y,ere not there. I


13 don't believe you can keep from testufying on that ground.


14 Now,s~J,about the other matter; I am indicted and you are


15 subpoenaed this morning, and we couldn't afford to have any


16 financial tran saction at this time. If I am ovving you


17 anything on the old deal I will pay you vhen these matters


18 are disposed of. Don't you think that is best?" And did


19 you not then replY,"Yes". Then did not Mr Darrow say to


20 you, "I am not feeling ve~ well todaY,and if you cannot


21 get me here when you want me, call me at the house."


22 .And did you not then reply, ItAll right. It Then di d not 1.rr
;


23 Darrow say, ItGood bye", and then did you not say,"good bye lt ?


24 A That does not properly represent the conversation that


25 took plac e.


26 Q Did not that €OCact conversation,word for word and
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1 line for line occur between you and Darrow over the tele-


2 phone, you in room 43'7 and he at n:tY' office,on my ex:change?


3 A No sir.


4 Q Did you know that there were four people on that line


5 at the time that conversation occurred?


6 1\Iffi FORD: Obj ec ted to as irrelevant and innnaterial, and


7 not cross-examination. If counsel has any witnesses he can


8 produce them at the proper time.


9 TEE COURT: Obj ection sustained.


10 lJR ROGERS: What did you ask Darrow at the Hayward,about


11 lfrscaplan? A As to where shev,as and he ought to show


12 her up.


13 Q, Are you giving the exact words? A No sir.


14 Q, Do the best you ceJl, to give the ex:rot words. A I


15 dolh him I thought it was his duty to tell where she was.


16, tell the authorities where she was, that he knew.


17 Q What did he say to that? A He says,"I don't know


18 where she is at present. She was in Cleveland, the last


19 time I heard of her."


20 Q 'What did he say about the \"lhereabouts of David Caplan,


21 or Willimn Caplan, as he is sometimes knovm? A I do not


22 recall that we spoke about Caplan himself.


23 Q Didn I t you sey this morning that you cane out here


24 to inquire of him where Caplan was? A Schmidtie and


25 Caplan.


26 Q, Yes ,now when you reked him about -m.ere Caplan was, wh
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1 did he say? A I don't recall what we said about Caplan.


2 Q Is your memory poor on that subj ect? A I say I can't


3 re~all what ','fe said about him.


4 Q Did he say anything?
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13/
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26


A I don't remember.


I







recalJ.


THE COURT. Overruled.
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We will


repetition is merely don for the matter of argument.


MR. ROGERS. Now he says he doesn't remember. It becomes


per tinent to ask him.


THE COURT. Objection overruled.


Q Why weren't you sent out here to ask him the question


as to where Caplan was?


MR. FORD. Just a rnoment--we object upon the ground that


the question has been asked a number of times and the


A Yes, si r •


MR • ROGERS. Q Then why is it you don 't remember what he


replied to you? A Because 1 don't recall it.


Q Is your memory good?


MR. FORD. Objected to upon the ground the question has


been asked and answered not three minutes ago.


THE COUR T. 1 am inforrr'ed by the Cl erk that ne i ther llr.


A Fairly 60.


MR. ROGERS. Q Then tell me anything that he said to you


about the whereabouts of David Caplan when you asked him


where he was or if he knew where he was? A 1 don't


Q. Are you afraid to recall? A No, sir; not a bit.


Lelande or his deputy 1.1r. Wilson have returned.


ment when we were usill?;the other court rooni.


know it w.hen they return. See if 1 have this right so far,


Mr. Smith. These files were first presented in this


I


I
I


3s 1


2


3


4


5


6


7


8


91


10


11


12 I
13


1
14 I


15
1


16
1


17


18


19


20


21


22


23


24


25


26 I
I


I,







1


2


THE CLERK.


THE COURT.


Yes, sir.


The matter was then transferred by me to


31~


Judge I
3 ~~llie, the presiding judge and the papers went over there?


4 THE CLERK. Yes, sir.


5 THE COUR'l'. He heard it?


6 THE CLERK. Yes,s ir •


7 THE COURT. Then what was the next thing that happened to


8 those papers?·


9 THE: CLERK. . The paper s wer e sen t back to me.


10 THE COURT. And What did you do with them?


11 THE CI.ERK. Took them to the County Clerk.


12 THE COURT· And gave them to Who?


13 THE CLERK. Mr. Wilson.


14 THE COURT. And that is the last you have aeen of them?


15 THE CLERK· Yes, sir.


16 THE com T. Tl:e papers were intact at that timeT


17 THE CIJERK· Yas, air.


18 THE COURT. 1 don't see how we can move very well until


MR • ROGERS. No, sir, your Honor may in terrogate him. 1


will take his word.


Mr. Harr ington, you


You wish to have i!.r. Wilson sworn?may step as ide.


we get Wilson. iv1r. Wilson ie here.


THE COURT. Mr. Wilson, there are Borne papers in the matter


of the conten~t of Robert J. Foster, the papers were first


filed in the court room of Department 11 when Department


11 was in'session in the other court room in the Hall of


19
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25 i
26 ,


I
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my information from l,fr. Smith, the matter was then transfer


red to Presiding Judge, JUdge Willis, who heard the matter.


The papers were then returned by the Clerk of Ju'dge Willis'


departnjent to Mr. Sherman Smith, the clerk of this depart


ment, and he has just now informed me that they were handed


to you, and 1 have sent for you to inquire where those


papers can now be found.


1


2


3,


4'


5


6


7


8


Jus tice. The matter was then transferred, according to


he did. 1 don't really remember at the time he says he


handed a couple of more papers with those and 1 have been


I


91
10


11


MR • WILSON. If Mr. Smi th says he handed them to me, no doub


12 I search ing for thes e papers, the Fos ter papers for con-


THE COURT' Did you'tring them over from the other court


tempt of court, put in about a day, and 1 haven't been able


to locate them.


THE COURT. At what time were those paters delivered, :,11'.


THE CLERK. 1 couldn't tell that. 1 remember the incident


Smith?


of bt i:r..ging theIr" over and what was s aid when 1 brough t them


over.


room or take them down from here?


THE CLERK· 1 brought them over from the 'other court room.


TPE COUR T. Well, the inc ident mus t have occurred ten days


at two weeks ago.


THE CLERK. When we get through with papers, which accumu


lates for a certain time, 1 bring them over here and file
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they ever came back from the court room where Ur. Foster w


MR. WILSON. 1 am not sure, no •.


314~


Have you any Sj'Stem of indexing contempt pro-


It is almost imposoib1e--l do not say it is


They must be found; they are absolutely eesen-


them.


THE COURT.


men t •


TEE COURT


ceedings there, Mr. Wilson?


~ffi. WILSON. ijaven't any index.


~'HE COURT. Not indexed under that?


.lIF, • W1LSO N. No, sir •


THE COURT Pave you considered the possitility of your


having put those contempt papers away in the files with


the other papers you were handling at that time?


MR. WILSON. We thought of that and we looked back for a


MR • ROGERS. Do you know anybody that does know whether


series of 15 days back to see if we could locate those


papers in the cr iminal depar truent or in the 0 ther depar t-


impossible, because that has not yet appeared, but it will


be very difficult at least to get copies or duplicates if


indeed it can be done at all, so 1 shall have to instruct


you at this time to lay aside all other business and


devote the force of the clerk's office to hunting those


tial to the business of this court that they be produced.


MR. ROGERS. Are you sure, ;.',r. Wilson, that they came back


from the hearing at which Mr. Foster was present?


papers.
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1 preaentand had his hearing?


2 MR. SMITH. Yes, sir, 1 know it.


3 MR • ROGERS. You know they did?


4 ME. SMI TP • Yes, sir.


5 MR. ROGERS. Then they Vlere taken over to the clerk's


6 office?


10


11
I


12


13


MR • SMITH. Yes, air.


MR • ROGERS. Has anybody inquired for those papers up


un til this time?
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(


1 MR WILSON: Not that I kriow of ,no si r.


2 Q You would not say you dontt know?


3 MR '\VILSON': I dontt know, they were noti.,ncpired of me.


4 THE COURT: Will you make inquiry mlong all the desk


5 clerks' down there and asc ertain vlhether or not there has


6 been any inquiry for those papers by any person.


7 l!R APPEL: I would not imagine t your Honor ,1\/[r Foster and
\


8 his attorney, probably his attorn~ would have 8 copy of


9 those papers, he was entitled to be furnished with a cOpy,


10 and probably he also has a copy of his answer.


11 THE COURT: lit is also possible that the attorney who was


12 ; appointed may have copies.


13 }!R APPEL: I will state that there was special counsel


14 appointed, to prosecute the case.


15 THE COURT: I think Mr Leonard Slosson was appointed in


16 that regard.


17 l!R APPEL: It is POssibl~f1e may have the papers.


18 THE COURT: Ur Wilson ,you may take the matter up with 1fr


19 Leonard Slosson. and 'Nith his, 1fr Fosterts attorneYt 1fr


20 Georg e P. Adams, and make eveIT effort to find t)le originals


21 which is most desirable ,but failing that, to have the


22 record restored by copies. And spare no pains or attention


23 on that matter, llfr Wilson. Gentlemen, that is the best I


24 can do.


25 ]JR ROGERS: Yes sirtyour Honor has done all you can•.


26 If the papers have been. abstracted they are gone,or have
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1 been lost,that is the end of the papers.


2 THE COURT: You are entitled to any indulgence that
I


3 suggests itself to you in regard to the cross-ex6mination


4 of the vdtness at this time.


5 M:R ROGERS: Come around to the stelid and I will indulg e


6 mys elf a little further.


7 THE COURT: I me an in reg~rds to d elay, Mr Rog ers.


8 MR roGERS: Oh, yes sir.


9 THE COURT: In rEgard to delay, to take the matter up later


10 if you so desire.


11


12 I JOBlif R. l!J..RRINGTON, resumes the stand for


131 further cross-examination,


I ,. about Sc)1midtie
14 ,1.fR ROGERS: Now, why is it you remember what he said/, and


15 I cannot remember what he said about Caplan? A I cannot,


16 explain.


17 Q Why. cannot you explain?


18 J..ffi,FOF.D: We obj ect to that upon the ground that the


19 question answers itself.


20 THE COURT: Objection overruled. A I have IX) answer


21 to make to that; that mswer is final, that I cannot ex


22 plain,or I cannot recall it.


23 11.R ROGERS: Now, v.es there anything else you asked Darrow


24 about besides the whereabouts of Schmidtie end the where-


26 Q, What? A Well ,I told him about the conversation on


25 cbouts Of Caplan? A Yes sir.
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Anything else you can remember at a1ltt~at you referred


his porch, also about the conversation. about ~fuat took


place the morning of Franklin's arrest.


was gone over a gooq dea1J~~ spoke about it,and it took up


more time than you and I take up with it now, but that vms


the gist of the conversation.


Q He deni ed them both, di9n't he? A Yes sir.


Q Well now, something else, that you spoke to him about.


A I do not recall.


Q, Well now, that is all you can remember? A That thing


There might. have been


No sir:


A


A


You have given us the gist then of the whole interroga-


tion thaty:ou made of Darrow?


Q


to in your questions to hiW?


1


2


3


4


5


6


7


8
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12


13


recall it now? A If you ~ou1d refresh my recollection I


would be very glad to answer any qu estions you p1ac e.


Q would the dic tagraph notes takEn at the time possibly


your memory serves you? A


something e1s e.


Yes sir.


A I do not recall.Well, what is !l.t?


Are you likely to remember anything later? A I might.


I s there anything that we can do to assist you to


We11,you have given us the gist of it,then,so far as


Q


Q


14


15 !
16 I Q,


Q,


17


18


19


20


21


22


23 refresh your recollection? A I don't know that they


would.
24


25


26
Q You don't know that th~would? A No sir.
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1 Q Or wouldn't a so-called shorthand reportof what


2 happened at that time help you out some?


3 lJTR FORD: We o1::d act to that 0 n the ground it is irrelevant


4 and immaterial; the section of the code provides the


5 manner" in which things of that sort can be used, and the


6 whol e mat t ar has 1:e en di spo sed of by thi s Court.


7 M"R ROGERS: It bes not been disposed of, in vi ew 0 f the


8 late answer of the vii tness, which chenges the vhole situa


9 tion.


10 THE COURT: Obj ection overruled.


11 A What is the question"please ?


12 ( Quest ion read.)


13 A It might not.


14 1.{R ROGERS: It might not,but,might it? A I don't mow.


15/ Q It co uld be possible II though, that the shorthand notes


16 I taken of the conversation might aid you in your recollec


17 tion?


18 :MR FREDERICKS: That is obj ected to as immaterial; on


19 the further ground it ,vas gone into yesterday on cross-


20 examination, hhe identical questions were asked the wit-


21 ness to vm.ich he made ana wers they might, end they might


22 not refresh his recollection, identi<£'ally the same ground


23


24


25


26


that was gone over yesterday.
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MR. ROGERS. If your Honor please, a wi tness who would


2 answer--may 1 be pardoned for suggesting it--a witness


3 who would answer that a so-called shorthand transcription


4 I of the statements made at the time would not ~'refresh his
be .


5 recollection would not/worthy of credence, even as to his


6 own name.


7 MR. KEETCH. He did not so state; he said it might or


8 might not.


9 MR. ROGERS. Might or might not. A shor thand report of


10 the conversation which might not refresh his recollection


would be a most absurd Witness and the Witness who is in-


tentionally false--


13 MR. FORD· 1 would like to make just one statement. The


14 Witness stated he didn't know whether a dictagraph would


15 refresh his recollection. Now, it may be he has testified


16
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251
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I
I


to everything tha t occurred there and if the dictagraph


repor ts would not show anything addi tional it would not


refresh his recollection; if it shows something addi


tional to what he has testified here then it is manifest


it would refresh his recollection. The witness has testi-


fied to all he now remembera about that transaction. Now,


if there is anything additional that the dictagraph would


show, of course, it would refresh his recollection; if it


does not show anything additionaf it would not refresh his


recollection and the Witness. h:ls answered in tl:e only way


he could answer, it might or might not.


I
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Q Well, you have seen part of that, haven't you?


MR • FORD. Vie object to that on the ground that question


MR 0 ROGERS. Q Did it refresh your recollection, any of


A Yes, sir.


notes before 1 could make an answer to that.


those that you saw?


MR • FREDF;RICKS' That is objected to--we ask that the an-


has been answered yesterday and gone into fully.


THE COURT· Objection overruled.


THE COURT. Strike it out. 1 didn't hear it.


MR • FREDERICKS. That is objected to unless the time and


place is referred to.


MR • ROGERS. He has said he saw them, that is the time


1 am speaking of When he saw them, did they refresh his


swer be stricken out.


MR. ROGERS. Let us try it.


THE COURT. 1 have not any doubt about the correctness of


the ruling on this natter, but 1 am not going to interfere.


With counsel making his record on it. 1 think he ought


to have his question. Answer the question.


A What is the question?


(Ques tion read. )


A 1 would have to know something about the shorthand


recolfection any?


MR • FREDF:R lCKS. He may have seen them at other times.


THE COUR T• ov err ul ed •
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1 do not recall that 1 did, if my memory was fresher


2 at the time.


3 MR. ROGERS' Q Is your memory any worse now than it was


4 when you looked at the dictagraph transcript? A 1 can't


5 say thatit is.


6 Q Then would you be willing to look at the renlainder


7 of the dictagraph testimony and see if it might perchance


8 refresh your recollection?


9 MR· FORD' Objected to as imnlaterial whether he would be


10


11


12 I


13
1


14
1
I


15 I


I
16 I


willing or not.


THE COlffiT· Objection sustained.


MR • ROGERS. Q Don't you knoVl, as a matter of fact, that


if the dictagraph transcript is correct of the conversation


it would refresh your recollection as to what happened?·


MR • KEETCH. 0 bjected to upon tte ground it is argumenta-


. tive •


THE COURT. What is the objection? Read it.


(Objection of ~. Keetch read.)


MR • ROGERS. Q Don't you know, as a matter of fact, that


if you were shown a correct transcript of the conversation


between you and Darrow that it would reffesh yourrecol


lection?


MR. KEETCH. The same objection.


MR. ROGERS· That is a matter we are entitled to.


THE COUR T. Objec tion sus tained •


Objection sustained.THE COUR T.
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TEE COUR T. Objection sus tained.


immaterial, because the answer either way would not


affect the issues.
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MR • ROGEr:S. An exception. Q Do you mean to say that I
if you saw a transcr iption of what happened between you


and Mr. Darrow there, word for word, taken down correctly


at the time and written up by competent stenographers,


hearing what was said, that it would not refresh your


recollection? You said it might or might not.


MR • FORD. Objected to as argumentative and absolutely


1


2


3


4' I


5


6


7


8
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10


11 MR. ROGERS. Exception. Q Now, if there should be right


in that box there within your reach, a correct transcrip


tion of the conversation between you and Darrow, and you


may take it up and read it over, sitting where you now sit,


don't you think that it would enable you to testify with


greater a8curacy to what happened and what was said?


17 MR. KEETCH. Objected to as argumentative, incompetent,


18 irrelevant and immaterial.


19 THE COURT. Objection Bustained.


•MR. FORD Objected to as not a proper question to


address to the witness.


20


21


22 I
23


r,m. ROGERS. Except ion.


all that 1s true?


Q Aren't you willing to tell


24 THE COUR T. Objection sustained.


25 MR. ROGERS. Now, if ycur Honor pleases, 1 demand again


26 the transcription or at least the shorthand notes of this







the purpose of aiding his recollection. and refreshing his


We have gone


conversation that the witness says he does not


men;ory .We want the truth of tte matter.


31~
recall, for


4' into the conversation in good fai th. We have interrogated


5 him as to what he said. We have interrogated him as to


6 what Mr. Darrow said, and his memory begi ns to grow r emark-


7 ably weak and aenemic and it gets shaky in the


8 knees and therefore we want him to refresh his recollec-


9 tion from the docun,ent right there in front of us, telling


10 us what was said at the time.
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1 We want the jury to have the whole truth and ~t a part of


2 the truth, not memory which is fallible or not a memory


3 which is f81~cious, &ld not memory which is intentionally


4 faultY,therefore in the aid of truth and justiee, we ask


5 your Honor toc;ive us those transcriptions, if they EIre


6 reliable, and the shorthand reporters took them down, in


7 order that this man may tell us just what he said, and


8 what Darrow said at that time. We don't want a garbled


9 account of it. We v.'ant the truth of it ,and this jury wants


10 the truth of it,and there is nothing in the world but an


11 attempt to suppress evidence and keep from the jury the


12 truth and the facts that keeps that box closed, 8nd this


13 witness' mouth closed,and his mind a blank, and I say it


14 is an outrage upon justice ,that we should stand here in .


15 this court room,sir, with the aid that this witness may get.


16 I your Honor pleases, from \~at they claim to be a correct


17 . transcription of those notes,and thatconversation,and .


18 having him say, ttI don't remember." Now.you can pick up


19 your ink bottle.


20 11R FORD: The Court please, we ask the Court to take notice


21 of the language used by counsel reflecting on the prosecu


22 tion and couns el on the opposite side.


23 MR APPEL: If it is true,we_are not to


24 MR KEETCH: I call your Honorts attention


25 lfR roGERS: Yes sir ,I stood here yesterday and I saw-


26 THE COURT: !{r Rogers ,ai t dovm.
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1 MR ROGERS: Yes sir,I ,viII sit down and I will assign an


2 error in a moment.


3 TEE COURT: I will hear you at all t~es.


4 JIR ROGERS: Yes sir.


5 TEE COURT: .And I think patientlY,as long as you confine


6 your r~larks to the matters before the court. It is amazing


7 to me, en a rgumeht as able .as the one :rou have just pre-


8 sented should be spoiled, in a measure, by the last clause.


9 lI.R ROGERS: If it offends your Honor I ,lfJish to '.vi thdraw itt:


10 before we go any further,and I apologize to your Honor.


11 THE COURT: Letts go back to the issue that is involved,


12 which is the demand, -m.ic h un der the ci mumst aIle es has been


13 made.


14 MR RoGERS: I appreciate, your Honor pleases, you very


15 great kindness to me, at all times. I appreciate the fac t


16 I that your Honor has recognized that I came into this court


17 after seven months being studiously in a courtroom under


18 the M-rdest possible circumstances, Md with my nerves not


19 8S calm as I would like to have them; and your Honor has


20 been, as you phrase it, ~azingly kind to me, and not for


21 the world would I offend your Honorts sense of decorum,


22 nor would I transgress your Honorts kindness in the matter,


23 and if I have offended your Honor, I apologize to your


24 Honor, fo~ I appreciate more than I care to attempt to say,


25 your Honor's great kindness to me, and your charity to me,


26 in view of the facts, es I s~, I have been seven months
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1 in the court room t and I am pretty well worn out. I am


2 very much vorn out· nervously, and at times I do go beyond
beyo}ld


3 what I ought to go, if your Hono~ please,endjwhat your


4 Honor knows I would go if I had a little time to rest, a


5 little time to recover my nervous condition. I apologize


6 for the last remark; it was improper,end I appreciate now


7 that I have made it ,and I apologize to your Honor because


8 of the sense that I bear of your Honorts great kindness to


9 me in this matter, and if that is sufficient, I hope so,


10 if not,I stand resay to accept your Honor tS reproof or


11 your punishment, as you see fit to give it to me.
I


12 'THE COURT: Very difficult for the Court to reprove or


13 punish under the circumstances, but the important thing


14 Iheretgentl emen , is, and the only important thing here in


15 Ithe trial of this case, 8nd I fully appreciate the strain


16 of counsel, but ~~ only lose time and make it harder on all


17 parties concerned, to have these little slight emotional


18 outbursts from time to time. Now letts come back to the


19 question. I assume that Mr Rogerts remark will be amende


20 honorable between counsel,end that counsel ask nothing


21 further,e~d I shall take it for granted that is the case.


22 Now, as to the daland, under the circumstances t does the


23 district attorney obj ect to that demand?


24 U


25


26







documents before the trial is closed?


would be prejudicial to the best interests of the public


We do so, your Honor, not for


You avow your intention of producing these


31 561
We decline uflon the ground that any writtenMR. FORD-


THE COUR'l'.


to disclose at this time.


communication concerning what occurred at the Hayward


Hotel between this witness--


THE COURT. Mr. Ford, 1 will have to ask you to rise when


you address the court.


MR. FORD. 1 beg your pardon--l th ink that is proper; 1


should arise, and 1 usually do. We decline to give any


written documents in our possession upon-the ground that


they are not competent evidence and that they are written


communications made to us in official confidence which it


the purpose of suppressing evidence but for the purpose


already stated in this court.


MR. FORD. If the Court please, under Section 1881, this


is merely a written communication and we could not intro-


d~ce it if we wanted to. If the occasion arises to pro


duce witnesses as to what occurred at the Hayward Hotel,


they will be put upon the stand by us; but it makes no


difference, we couldn't offer it, it would not be admis


sible.


MR. ROGERS' 1 submit that is not a fair answer.


T~~ COURT· The attorney for the defense has openly charged


an atten~t to suppress evidence, which 1 do not think that
the District Attorney would, for
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1


2


3


4'


5


6


7


8


9


10


11


and your objection to producing the document at this time


1 assume to be an objection to presenting the docuuentfor


inspection, or such use that they may properly be put to


at this tirr.e, but at a later time in the trial when the


public interests will not suffer by it you expect to


in troduce it, is that the s i tua tion?


MR • FREDF;R leKS, It is our intention, your Honor, if pas-


sible, under the rules of evidence, to put befor e this.
jury every th ing that was taken down or may have appeared


in any way as a record of what occurred at the Hayward


Hotel. Now, it is our intention, if it is possi ble under


12 the rules of evidence, to do that.


13 MR. ROGERS' That being so, if your Honor please, we are


en ti tIed--


THE COURT' That puts at an end the suggestion that any-


thing is being suppressed.


17 MR. ROGERS. We are ent-itled to see it now because here is


an a ctor in the conversation and here is a man that we


are entitled to cross-examine at that time and use it as


a rr.emorandum for cross-examination for his benefit. He sa~1


I,
he does not recall, He says he does not remember. Ther e-


fore, if they intend to produce this docun'ent under the


23 rules of evidence, if it is accurate, if it is sUbstantially,


and can be r el ied upon, then we ought to have it now in


order to cross-examine this witness and refresh his recol-


1 ection • 1t rr;ay be, per chane e, from wha t he has said that


22~ I
t>i


26 !


I
!
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1 it is not all there. It may be that it is not accurate.


2 It may be that by showing it to him we may refresh his


3 recollection and he will say, No, that is not right, and


4 fronl the mere inaccuracy of it he may be able to refresh


5 his recollection.


6 THE COURT. Well, now, Mr. Rogers, we spent all day yester-


7 day arguing on this question.


8 MR • ROGERS. 1 t is a different .si tua tion now.


9 THE COURT. You have changed the situation somewhat, but


possess ion.


their notes which they took a t the time and then cross


examine him Vii th them. That is not a document in their


1 am still of the opinion that the right of the District


Attorney, the order in which he shall present his testimony


will not be interferred with by the court,. and in the


face of his avowal that he will present it at a later time


you can take leave, if you VI. ant to recall this witness for


fur ther crosa-examination in the light of that document,


and 1 be I ieve that is as far as the cour t may go.


MR. ROGERS. Then we will call the shorthand reporter, if


we ar e corr ec tly ~advised, and demand the production of
\


MR • APPEL. What we are trying to do is this, to preserve


the rights of the defendant in knOWing the whole case agaiBst


him, or the def endant should be put on the stand or called


upon to present any evidence, then the whole rr;atter comes


out on cross-examination, when it is permitted to come out.


I
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Now, if any other document of any kind in my
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poesesslon or


anybody's possession taken under the directions of this


witness at the time the conversation occurred, there would


be no difficulty in asking for them in order to refresh


the mell10ry of the wi tness. ?Jow, as to the rights of the


District Attorney--


THE COURT. Gentlemen, 1 am well satisfied. We spent a


The objection of the Dis-day in argument yesterday.


trict Attorney is sustained.


MR. APPEL. We tak e an exception.


MR • ROGF;RS. We ask leave to praent Mr. Leo Longley and


lli. 1. Benjamin on this stand with a subpoena duces tecum


to present their notes and to demand the transcription of


the notes for the purpose of enabling us to cross-examine


need to read it, but your Ronor should read it before


1 do not know that 1


this Witness and refresh his recollection. 1 call your I


Honor' 6 attention, 60 far as the order 0 f proof is concern11,


to the language in the case of People versus Schmitz in


I
I


!


I
I


I


California Appellate 7 at page 362.


r ul ing on it.
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1 THE COURT: The order of proof is undoubtedly within the


2 sound disc retion of the Court.


3 llR ROGERS: No~so far as rebuttal on the main case Ols


4 conc erned.


5 THE COURT: I am not assuming that the evidence suggested


6 by the District Attorney \rlll be delayed until rebuttal.


7 The District Attorney has not yet closed his case.


8 MR ROGERS: I would request your Honor to inquire whether


9 he eA.'})ec ts to produc e it in his main case or in rebut tal.


10 He has told the court he intends to produce it, if the


11 rules 0 f evidenc e wi 11 J:e rmit. He said the other day he


12 was going to hold it until after the defendant testified,


13 as a threat over his head.


14 THE COURT: I did not hear any such statement, ],,fr Rog ers.


15 1!LR DARROW: Your Honor, that was stated several times by


16 Mr Ford, that they were going to keep it until after my


17 testimony, and then if there was something in it that con


18 tradicted the testimony th~ would introduce it.


19 UR KEETCH: 1fr Ford only put that in a hypothetical manner.


20 MR ROGERS: I ask your Honor to look at the 7th California


21 Appeilate.


22 THE COURT: It did not impress me to that extent.


23 MR FORD: Your Honor does not care to hear from us?


24 THE COURT: Yes,! 'Will ask you a question,if you ecpect


25 to produce this document in yourcase in chief?


261m FREDERICKS: We have not yet determined, your Honor.
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1 We are try~ng our side of the case, trying to try it


2 accll7rding to the roles of evidence,which are sometimes


3 more of a hindrance than the,y are of a help, but whatever


4 they are, they are.


5 THE COURT:- I quite agree with you there.


6 MR FREDERICKS: And we are trying to start our side of the


7 case,so as to get the entire matter before the jury, if


8 we can.


9 THE COURT: I think there is nothing before the Court at


10 this time.


11 MR ROGERS: There is a demand to place Leo Longley and
I


12' I .13enj amin upon the stand and produc e their not es, for the


13 purpose of c ross-examining this wi tness with them, in


14 I order to refresh his recollection,the witness having stated


15! that he does not recall certain material and vital matters.
!


16 j 1,fR FO'RD: To which we obj act ,on the ground that such method
I


17 I
of procedure,for the purpose of refreshing the recollection


18 of the vii tness is contrary to the Code of Civil Proc edure,


19 and the provision of section 2047; that it is not one of


20 the methods provided for by section 2047 of the Code of


21 Civil Procedure,and for that reason is irrelevant, incom


22 petent, and immaterial. I want to be sure about that


23 section.! think it is 2047.


24 UR ROGERS: 2047.


25 MR FORD: .And that it is simply an EU'fort to evade the rnl-


26 ing of the Court heretofore made upon the same subj act.







3167


1 MR ROGERS: Oh, no.


2 THE COURT: No, I think it 11' esents quite a different


3 question.


4 1JR FORD: We obj ect to it upon the g round that. the only


5 method "in which the witness' memory may be refreshed' is


6 from notes made by himself, or under his direction, at


7 the time,when the fact odcurred,or immediately thereafter,


8 or at any other time, when the fact was fresh in his


9 memory, and he knew that the same "Was correctly stated in


,/ 10 the vrri ting, and that no proper foundation has been laid,


11 to show that this docLunent referred to would refresh his


12 recollection,and,further, that there is no law compelling a


13 witness to resort to their memory or to inspect other docu


14 ment for the plrpose of refreshing their memory; and


15\ further, thati t would be absolutely impropEr for the. witness·


16 to refresh his memory bylistening to vrhat somebody else
if.


-17 might have said upon the subj EC t ; further, that7i t is done


18 for the Plrpose of impeachment, that the time for putting


19 on impeaching testimony has not yet arrived. Counsel have


20 laid a foundatinn by asking him all the things that occurr


21 ed at this conversation; they have asked him many things


22 which he has denied. Some things which he has admitted.


23 Now, if by ~y of defense they wish to show that this \rlt-


26 and let those witnesses testifY what had occurred and those


;,.


24 ness has not told the troth they vlOuld then have a right i


25 to call any witnesses who were present at such conversation
.' -:..
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1 witnesses in testifying would be allowed by your Honor to


2 refresh their recollection from notes taken by themselves


3 at that time.


4 THE COURT: I want to read that 7th .Appellate )and I\vill


5 take a· recess for fitteen minutes. Have you got it there


6 handy?'


7


8


MR ROGERS: Yes sir.-,


THE COURT: Gentlemen of the jury, bearing in mind your


9 former admoni tion. We will take a recess for 15 minutes at


10 this time.
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ton for furtrer crol:ls-examination.


since the case corcnenced, Since the--l carr.e here about the


indicate it will be allowed--but if it should be allowed,
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.
A Pardon me. 1 wasn't here


The defendant has delLanded the right


(After recess,)


of the defendan t.


ur bs ? Ayes., s ir •


Q Did you see an ar ticle--


MR. ROGERS. Satisfactory.


MR. ROGERS. Q Mr. Harrington, were you in the city here


at all times since this case commenced, and by the city


1 mean Los Angeles and its immediate surroundings and sub-


a t this time to put upon the wi tness stand two shor thand


repor ters, whom 1 asaume to be the shorthand reporters


who took down the dictagraph conversation. The District


Attorney has objeatred and that objection is sustained


at this time, but if it shou·ld transpire that when the


District Attorney offers i to close his case, the diatagraph


transcript has not been produced, then the def endant is


given leave to renew this offer to put the shorthand


r epor ters on the witness stand, and if the offer should


at that time be allowed--the Court does not at this time


THE COURT' The Court is now ready to rule on the demand


then the right will follow, of course, to call :·ilr. Harring-


think 1 was her e all dur ing tba t time.


Q Did you read an article in the Los Angeles Examiner
/xy


25th of May.


Q Well, since the taking of evidence commenced? A 1


I
I


IS 11
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1 headed ttl will convict Iarrow by my dictagraph.
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R. J.
I


2 Foster."


3 MR • FREDERICKS· Objected to upon the ground it is


4 I immater ial •


5 MR. ROGERS. Prel iminary •


6 MR. FREDERICKS· Not crose-examination.
v


7 THE COURT. Rverruled.


8 A Yes, sir; 1 dontt know that it was headed that, but


I read auch an article over.


Witness, irEelevant and mJiaterial.


paper.


Objected to as calling for a conclusion of theMR • roRD


v


THE COURT. Rverruled.


A I presumed it was the same Foster that 1 met in


~ylr. l.awlerts office. 1 thought so at the time 1 read the


Q You read it? A Yes, sir.


Q Did you know what H • J. Fos.ter that was?


MR • FORD. Objected to aa calling for a conclusion of the


Witness as to what Foster meant by it. Objected to on the


further ground that no foumation has been laid showing


that Foster ever did have such a conversation, and even if


he did it would be absolutely immaterial what motives


MR. ROGERS. Q Now, wha t was there in the dictagraph


conversatIon held between you and Darrow to which he


referred, "1 wi] 1 convict Darrow by my dictagraph. R. J.


.Foster." If you kn ow.
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1 promp ted him.
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2 THE COURT. Objection sustained.


3 MR. ROGERS. Q What did Darrow say in that dictagraph


4 I conversation 0 ther than you have given us 7 AIr emember


5 now that i'Are Darrow asked me if 1 expected to be indicted.


6 1 told him 1 did not and he asked me if 1 was scared of be-


7 ing indicted. 1 told him not. He then asked me about a


8


9


10


11


conversation that 1 had with detective Stanley in San


Francisco, in which Stanley offered to remove Mrs.


Ingersoll from the state of Illinois or else have her


testimony changed--


state of lllinoia--


A State of California, and we spoke about the time that


Mr. Darrow sent me to see Stanley inthe Palace Hotel in


San Francisco. He reminded me that he sent me and it


12


113


114


15


16


MR. FORD. Pardon me--the witness has used the words,


ceedings, and he asked me if 1 thaugrt there would be any-


thing fur ther to that, about sending me out to Ingersoll's


house for letters which 1 got and about ;',;r. Ford subpoena-


ing me before the grand jury afterwards and asking me if


was proper. He sent me there to get some information


from Stanley and he told me that he afterwards heard that


Stanley made the remark that 1 offered him money there and


1 denied that, and that was about the substance of that


conversation.. And then we spoke about the contempt pro-


17


18


19
I


20 I
21


22


23 I
I


24 ,


251
I 1 offered Ingersoll $5,000 and an automobile. 1 told
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there was nothing to that at all and the District1


----------------------'-"-~ ,
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Attor-


2 ney, 1 presu'Ile, saw there was nothing to it because he


3 never followed the natter up at all.


4 I MR. ROGERS. Now, read that answer.


5 (Last answer read by the reporter.)


6 A Then 1 remember telling itir. Darrow .that 1 thought he


7


8


91
10


11


12


13


ought to Bee the District Attorney and do the best he could


with him and not to be phe only one in the case that suffer-
,


ed. There were other people in San Francisco and other-


where that had a great deal to do with this case and that


he ought to try to get out of it as best he could.


Q What did he say to that? A About see ing the Dis tr i ct


Attorney?


14 I Q PI ease read the witness his las t answer.


(Last answer read by the reporter.)
15


16 I Q About just what you said in ycur last answer. A He


said, of course, that he like to get out of it.


migh t come to me later.


Q He was then under indi ctment? A Yes, sir.


Q When you s aid there were other people in San Francisco


A 1 don,t recall any more. It
17


18


19


20


21


22


Q Was that all he said?


and elsewhere, whom did you refer to.'? A 1 had in mind


23
1


24 I


25 J


26 I
I
I


the San Francisco people that were interested in the


McNamara case.


THE COURT. Mr. Rogers, let rr:e interrupt you •. There is


another matter here 1 want to take a moment or two on.







2 retain him here?


3 l,iR ROGERS: I do not wish, a.fter your Honor has ruled,I


--3167l
1 THE COURT: I see:M:r LOngley is in Court. :Do you wish to I


4 do not wish to do anything that savors of too much persis


5 tence in the matter,but now that he is here I would like


6 to ask him if he has the notes of the so-called dict~raph


7 conversation E.nd if he will produce them in a7rder that we


8 may--


9 THE COURT: In the Court's rulin~ the Court assumed that


10 he did have the notes, andof course, if sworn as a witness


11 he would prodnce them. You can take that for granted;
I


12 I that is assumed in the Court'S ruling.
I
I


13 ' MR ROGERS: I would like to interrogate him whether he has


We will stipulate that he has the notes,


14 , them or not.


15 I UR FREDERICKS :
I


16 i and I am quite sure he has.
I


17 THE COURT: That settles it.


18 ~JR ROGERS: Your Honor's mling is, if they close without


19 I maycall him? 1fr Longl ey ,you are not going to 1 eave


20 the ju rlsdiction of the Courttl


21 MR LONGLEY: 1fr Roge:~s, and if your Honor please, as sp~ial


22 examiner in the United states Court case, the United


23 states against the Southern Pacific,I an due to be in


24 san Francisco on ne~t MOnd~ to continue the taking of


25 testimony, which has occupied some time more than a month;


26 the time 1~thin which the Government may conclude the tak-
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1 ing of' testimony is about to ex:pire, and if by a sUb


2 aervience to the sUbpoenae under which I am at present


3 here now,or \nthin the next d~ or t'NO,I could accomplish


4 my duties as a witness in thiscase,so that I could be in


5 San Francisco Monday mornin"(, I would like very much to


6 have that done.


7 THE COURT: The Distric t Attorney inf'orms me he expects


8 to close within a week.


9 MR FREDERICKS: I doubt very much if' I will be able to.


10 THE COURT: At any rate,YOu will be available f'or the rest


There is another reporter who was \nth


going away, and 'M'r Longley told me he vri.llcome down on a


11 of' the week?


12 /1!R LONGLEY: Yes sir.


13 I ],fR FREDERICKS :
I


14 ! !fr Longley, the def'ense
I


15 ! I saw him at noon.and I
I


16


has not got the name correctly.


know he will be here, he is not


17 day's notice.


18 MR ROGERS! That won't subserve the case. If']Jfr Longley is


19 going aNay and they, perchance)oshould close ,I Rnow the


20 matter to which he ref'ers, if he goes to San Francisco on


21 Monday-


22 ].fR LONGLEY: I expect to go to Sen Francisco Saturday night


23 MR ROGERS: If' you go on Saturday night you vlill be in San


24 Francisco ~or some considerable time.


25 tfR LONGLEY: The estimated time is a week or ten days, the


26 testimony to be taken'[ is f'or a week or ten days.







2 here at night ,and be here f'or a day ,any way?


3 It \"lould be a great inconvenienc e, but -the Court regrets


4 I to lllt you to such inconvenience.


If' it becomes mB:} essary,. you can, come down1 THE COURT:


_________________--'...c...;c--.-----


31~
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5 MR LONGLEY: Yes sir,if' I could testif.y to whatever the


6 parties desire I would be very glad to do so.


7 THE COURT: It may develop that you can, but not today,


8 Mr Longley.


9 :Am LOlWLE'f: Well, that is my engeg ement,if' your Honor


10 please, I an due to be in San Francisco next Monday morn-
I


11 ling at 10 o'clock.
I


12 THE COURT: The Court will bear that in mind, and the Court


13 will admonish couns el that the conv eni mCe of' 'Jili tnesses is


14 to be taken into consideration.


15 MR FREDERICKS: We have it in mind.


16 MR LONGLEY: May I be excu'sed?


17 THE COURT: For a day, and until you have furthernotice.
I


18 Il[R FREDERICKS : I understand Mr Longley wants to get EIllay


19 lSaturday night?


20 lIR HOGERS: We can settle this matter in tYIO minutes,if'


21 your Honor please~if' Mr Longley will sit down and trans


22 c!"ibe those notes and produce them to your Honor,so that
i


23 \"le can use them to cross-exmline this Witness, 1!f.r Longley


24 can 0'0 to San Francisco and take the case of' the Unitedo


25


1


Stetes vs


26


1


content.


theSoutherh Pacif'ic Company to his heart's







and the Court,vnthout interferring '~th the pocess of the


1


2


UR FORD: We will endeavor to accommodate ]!r Longley


31~


I
3 trial, and in pursuance of the Courtts order.


4 I THE COURT: The matt er will be adJjrusted between now and


5 Saturday morning, othe~!{ise it will be taken up Saturday


6 morning.


7 UR ROGERS: I mow that l,r Longley is a busy man ,he cannot g


8 away under the Courtts subpoenae, and I will call him


9 when opportunity serves.


10 THE COURT: All right.


11 ],!R LONGLEY: !lay I ask your Honor,in view of the fact that


121 llr 1,fcConnick, United States Attorney, ~!r Mills ,Special


13 1 Assistant Attorney General of the United States, and the


14 I attorneys on the other side, a number of witnesses sub-


15 I poenaed to appear before me as commissiner or special
I


16 examiner,next Monday morning) for the convenience of all


17 I those people,may I not pro}B rly ask that some arrang aments


181 be made by which I could definitely notify those poople,Bo


191 as not to inconvenience them?


20 I
21 I
22


123


241
I


2'"' :oi


26 ,
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i
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THE COUR T.
3~


The Dntrict Attorney has just stated he is


2 satisfied that a means can be arranged, and 1 have no


3 doubt it can be done.


4 MR. FREDERICKS. We had a talk wi th Mr. Longley today at


5 noon in regard to the ~atter and 1 think there will be no


6 difficulty about it.


7 THE COURT· If there should be any difficulty you might


8 report here at 10 0 I clock Saturday morning and the


9 matter can be adjusted then, unless some other disposition


being Special Uni ted States Examiner, that lS to say,


taking testimony in a land case, according to my recol


lection of the law he is not SUbject to the orders of the


THE COURT. But unless you hear something to the contrary


you will be here Saturday morning at 10 o'clock.


MR • LONGLEY. Saturday morning.


THE COUR T• Yes, s ir •


MR. ROGERS. How are we going to do anything with thE


MR. IJONGLEY. 1 realize that.


Mr. Longl ey has to go to San Fr anc lSco, he


Of course, you are under


matter?


is made of it, Mr. Longley.


subpoena.


10


11
1
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13
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15 I
I


16


17
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23
1


2~1 I
25 j


I


26 I
I


I
I


court in the case up there and we cannot get him back.


1 am enti tIed to these no tes, 1 am en ti tIed to the trans


cript, 1 am;entitled to it for the purposes, according to


your Honor's ruling, of cross-examining this witness, and


1 can see no reason, if it is coming before the conclusion


of the case, why 1 might not have it
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1


The only exception is a


1 \'II ill s tate to the court in regard to


Already under subpoena. He is Special


THE COUR T. He is aIr eady under subpoena.


wi tness wi th •


this dictagraph stuff, we have a well defined idea'of what


MR • FREDERICKS


to ;i~r. Longl ey •


MR. ROGERS.


Fxaminer, he is exempt.


we want to try to do with it.


MR. LONGLEY. 1 think 1 ought to state-_I think 1 ought


to state to you in addition to what 1 have already said


in open court, that my duties as Special Examiner in that


case, that is, the United States Court, following the


point of law on which Mr. Ford and 1 differ, and we have


been try ing to corre to the same conclus ion on that point of


law and we probably will. Things are shaping themselves


right along the line that will obviate any inconvenience


testimony which will be taken in San Francisco, my duties


18 I ,however they may confl iet with my duties as a witness


1


2


s 3


4


5


6


7


8


9


10


11


12


13


14


15 \
I


16


17


here, may require me to go to New York and Oklahoma.


THE COURT. 1 think it will be arranged some 'Nay. I


MR. I,ONGLEY .1 feel it is due to your Honor and the gentle~
men on both sides to state that that may be the result.


THE COURT. If you are to give testimony it will be taken


Saturday morning.


MR. ROGERS. May 1 suggest another thing before :~ir. Longley


19


20


21


22 I
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24


25
I


26 I
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leaves the room? 1 don,t wish to say anything that may
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1 reflect, therefore, 1 do not mention any names, but the


2 other repor ter who was also taking notes, whom your Honor


3 may have in mind, as 1 underatand, was unable to pass the


4 cour t examination and is not a compe tent repor ter as is


5 Mr. Longley, and 1 woul d 1 ike to exam ine Mr. IJongley and no t


6 the other man. From many' years experience at the bar, more


7 than my very youthfUl appearance would indicate, 1 have


8 great confidence i-nj Mr. Longley, and 1 have not a bit of


9 confidence in soms other-reporters that 1 might name, and


10 1 would like to have Mr: Longleyt s report.


11' THE COURT. There has been just one other name mentioned


and that was the name of Mr. Benjamin.


MR • ROGERS, Mr, Benjamin, 1 understand, is not the man.


1 understand 1 am mistaken in the name of the man.


THE COURT. No question about ?!ir. Banjarnin?


MR • ROGERS, Not a bi t in the wor ld, 1 have known Mr.


17


18


19


20


21


22


23


Benjamin for 30 years,


THE COURT, All right, 1 guess that matter is clear then.


You may proceed with the examination.


MR, LONGLEY, And am 1 excused until Saturday aorning?


THE COURT' You are excused until Saturday morning unless


otherWise called, unless there is objection; so ordered.


MR. ROGERS, Q Now, you said people in San Francisco and


Whom across the bay from San Francisco did you refer to?


from San Francisco.


Aaross the bayAWhere else did you mean?elsewhere.







1


3114
•MR. FREDERICKS Objected to as being immaterial to the I


2 issues to who he referred,. someone else asidefrom i,ir.


3 narrow, nothing to dowith this case.


4 I MR. ROGERS He said he told Mr. Darrow he better make


5 peace, -Ie t son,ebody else suffer in San Francisco and


6 elsewhere. Now, he says acrosathe bay from San Francisco.


THE COURT· The objection has been withdrawn.


1 want to know whom he meant across the bay from San7


8


91,
10


Fr ancisco.


MIt • FREDER leKS 1 will Vii thdraw the obj ec tion "


11 A I didn't say to let anybody else suffer; 1 didn't us e


12 I that expression.
!


13 MR. ROGERS· Well, when you referred to people across--


14 in San Francisco and elsewhere, and said that you meant by
I


15 I elsewbere across the bay from San Francisco, whom d'i d you


i16 I r ef er to? A Mr. Johanns en"


17 1 Q Anyone else? A No, sir"


18 I


19


20


21 I
22


23


24


25


2G ,
I


I
I
I
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1 THE COURT: '!If.r Roger~, before you come back to this cross-


2 examination, I intended to call your attention to the


3 fact that the doclunent was handed me in the last few mo-


41 ments and purported to be, and which I pt"esume are,copies


51 of the contempt proceedings in the Foster matter. r will


6 hand them to you at this time. I have not had a time to


7 examine them,but I presume th~ are correct copies.


8 1lr Clerk,You handed me doclunents purporting to be copies


Wilson,in the last few minutes I


9 of papers in the Foster contempt proceedings. ROVl were


10 I those papers obtained. Ur


And[ you have been still unable to find the


They were obtained from MrSlosson as his


A Yes sir.


THE COURT:


copies?


THE COURT:


source were those papers obtained?


have been handed docrunents PJ.rporting to be copies of the


papers in the Foster contempt proceedings. From what


11


12


13


14YR 'WILSOll: I rang up lIF'rSloss~n,.attorneyfor lEr Foster in


l k II t


16


u I the Foster case, and asked him if he had copies of he


originals left up here,and he told me he had,and I asked


him if I could come dovvn and get them,and he told me I


could, and I went down and got them.


17


18


19
1


20 I
21 I


22 originals?


23 }"rR WILSON: Yes sir.


24 THE COURT: You will still continue the search for the


originals in the meantime. Under the circumstances I think


we may deem these copies to be true copies and proceed







1 accordinglY,unless the contrary should appear.


·317~
I think


2 it \'\Ould perhaps be well to fasten them together and mark


3 them for identification.


4 I MR FREDERICKS: Not in this case. They are not matt ers in


5 this case. I understand that th~ are simply some docu-


6


7


8


9


10 I
11 I
12 .


ments that have nothing to do vJi th this case, ex:c ept


counsel wants to use them to cross-examine the witness,


the same as the ne~paper.


THE COURT: Well, all right.


MR FREDERICKS: I don t t think the papers have any bearing


in this case.


MR ROGERS: I don,t want any question about it.


13


14


15


THE COURT: I think you are right.


UR FRH:DERICKS: No ques tion about their authenticity.


I haV'e never seen them.


read that?


llR FORD: We obj ect to the question,and if you. will let me


have the document I will state the grounds. We obj ect to


it first,as to what purports to come from Foster on the


16 I MR ROGERS: Did you read this partof the article that you


17 said mvhile ~o you read, headed ttl will convict Clarence


1S[ Darrow by lilY dietegraph. R.J" .Foster.· Did you read this


19
1 part of the article, ttJ!,verywora that passed between Harring


20 I ton and Darrow ,vas reeo rded by the inst rument .8lld Bee 0 rd


21 ing to Foster. ! the admission of these conversations,


22 as evidence ,will be a great factor in the case. tt Did you
I


23 i
I


24 I
I
I


25 I
26 ,


I
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I


1 ground IX> foundation has be en laid,showing that it is


2 from Foster. We obj ect to all that :r:;ert which is not in


3 quotations, 8S coming from some unknovm reporter on the


4 Los Angeles Ex:aminer,unknO\m to us. We object to all of it,
both Foster's and the unknown reporter's declarations,upon


5


6


7


8


9


10


11


the ground it is hearsay, incompetent, irrelevant and


immaterial,a~d we object to any questions asked of this


witness upon the ground that the whole is absolutely im


material and not cross-examination. It is not a statement


which can impeach this witness in any way. It doesn't even


purport to be a statement of this ,rltness, and it calls for


a conclusion of, the witness, as to what somebody elwe, to
12


wit,ur Foster, an unknown reporter,may' have meant when
13


they said it,end on the further ground there is no founda


tion laid to show that these words were ever said by any-


him if it was true, if he said it or heard it said.


THE COURT: Your objection is premature,in that this is


preliminary.


read it, anyway it is absolutely immaterial. I suppose


he did or suppose he didn't, what difference does it make,


absolutely immaterial. We submit the obj ectiob.


14


15


16


17


18


19


20


21


22


23


24


body.


~lR ROGERS:


lrR FORD:


I asked him if he read it,only. I didn't ask


It is obj ectionable,even insofar as he may have


,THE COURr:' The objection is overruled. The q.lestion is,
25


A I think I did,..vour Honor.did you read the article.
26







there or not.


THE COURT: Obj ~tion overruled.


31


1
/8


the


and


A Please read the qu astion.


(Lastqu9stion read by the reporter.)


A I had no legal knowledge of it at the time.


?.'lR ROGERS: I am not asldng you for legal knowledge,sir;


I am asking you if you knew.


atteDtpt to a ssume something as evidence ,to-....vi t, this news


paper article state.ment,which is not Fosterts.


THE COURT: Overruled.


MR FORD: On the further ground the witness has answered


fully about his relations ,vith Foster, with the letter,


with the dictagraph, and with the stenographers; he has


answered he mew about -- that is he had no personal knovv-


ledge what the stenographers were doing,whether th~ were


MR FREDERICI\s: That is objected to because it is an


MR ROGERS: Did you mo\,., at the time you were having


conversation,that wery word that passed between you


Darrow was being taken doYm?


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







l3s 1 MR. FORD. If the Court please, we object to it on
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the


2 ~round that from the witness's answer it is apparent


3 anything tha t he may have k mwn on tba t subject would be


4 hearsay. That appears not only from his present answer,


5 "He had" no legal knowledge, II but from his former testimony


6 given last week which was to the effect that the conversa


7 tion he had occurred with Mr. Lawler and what occurred


8 in the other room he didn't know, and all that occurred


9 in his room was there was a re ceiving dictagraph in his


10 room behind the bureau and he had arrangements with Mr.


11 Lawler in which Mr. Lawler expressed a desire to do certain


12 I things.


13 THE COUR T. 1 think you 'are right, that it has been gone


14 into, but counsel was compelled to go into it more or less


15 1 r,andicapped. He wanted the files of this court in which


16 1 he wanted to assist him in framing questions and for that


17 reason, to a limited extent, 1 don't think counsel will


18 abuse that, but to a limited extent he should be permitted


19 to renew that examination, for that reason the objection is


20 overruled.


21 MR. FORD. 1 wish to state, no further objections along


this line will be made. We will content ourselves with the
22


cbjection it is not cross-exarr-ination and when your Honor
23
24 Ithinks it has been gone into far enough you may rule. We


25 ,Will make our objection 80 YCur Honor can have a foundation


2G Ito rule and not·with the intention to interrupt the proceed-


ings.
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1 A What is the question?


2 (Las t que s tion read by the repor ter. )


3 A 1 did not know, but 1 suspected.


4 I MR. ROGERS. 1 will show you a photograph.


5 JAR. FORD' 1 will ask counsel to hold it 80 the jury wi1l


6 not see it until it has been exhibited to us.


7 MR. ROGERS. You may now lamp. 1 show you a photograph


8 headed, "Detectives using dictagraph, Offi.cial Photo in


9 Darrow case." 1 will ask you if you ever saw that before


10 or one just like it.


11 MR • FORD. Obj ec t l..{Jon the ground the docurnen t be ing


12
1


13


14


15


16


17


18
1


191


20


exhibited to the witness is fugitive evidence purely, no


issue in this case, incompetent, and no foundation laid


to show that it is--it is printed hearsay and has no higher


privilege than verbal hearsay-


MR • APPEL· Your Honor, we would like to know what he means


by fugitive, in view of the fact we didn't understand the


objection we like to avoid any objectionable matter in the


questions.


MR. FORD· 1 hand the counsel the dictionary.


MR. APPEL· 1 can't read alar ge book I ik e tha t, my time
21 I


22


23


is limited.


THE COUR T. Tb.e quee tion is, did he ever see this photo-


graph. Obj eo tion overruled.
24


'I A No, sir.
25
2G I MR. ROGERS. Q LO you khow of a photograph like that being


I
I
I







record.


not crose-examination ..


A 1 would not--Leo Longley?


A 1 saw that gentleman addressing the court, yes, sir.


MR. ROGERS. Q Did you ever see this man before, the


figure in the center in his shirt sleeves?


MR. FORD. We object to that on the ground it is incom


petent, irrelevant and immaterial, and written hearsay,


haVing no higher privilege than verbal hearsay.


MR. ROGERS. 1 will take a ruling on that.


THE COURT· Objection overruled.


A Will you read the question now?


(Ques tion read. )


THE COUR"" Objection overruled.


MR. FORD. We object to the testimony of counsel ,as to


petent, irrelevant and immater'ial.


MR • ROGERS. Pr e1 iminary ..


THE COURT. Your question does not mean anything in the


MR .. ROGERS. Q 1 mem the figure on the left of the photo


graph 1 am showing you? A No, sir.


Q Did you see him her e in the cour t room a f ew momen ts ago,


taken? A No, B ir •


Q Do you know who this person is here?


who he was on the ground counsel has not been sworn as a


Witness; object to it dm the furthe"r ground it is incom-


1m • FORD We object to that as irrelevant and immaterial,


1


p 2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







asked was if 1 ever saw him in his shirt sleeves.


Q( Oh, you are unable to recognize him oWing to the


Ye~ sir, but 1 never saw him in his shirt sleeves


dishabille in which he appears?


- 3182 I
I
I
I
I
I
I
I


I
I


I
I


The question i


I


sir.No,A


Do you know that is Robert J. Foster?


No, sir.A


MR. nOGERS.


A


before.


1


2


3


4


5


6


7


8 MR. FREDERICKS. And we object to that question asked if


9 he ever saw him in his shir t sleeves.


10 MR - ROGERS. Q Do you know whose picture that is, anyhow?


11 A yes, siro


12 Q Whose is it? A J.1r. Fos ter' s •


13 Q Do you know whose picture that is, on this side here,


14 on the right of the picture as it is presented to you?


15 A No, sir-


by means of the dictagraph?


MR. FORD. Th3.t is objected to on the ground it is incom-


Q Now, while you were conversing with Mr. Darrow in Room


437 did you know that these three gentlemen, :,1:. Longley,


Mr. Foster and Mr. Falloon were taking down the evidence


petent, irrelevant and imnBterial; the witness has been


fully examined upon that matter, and, further, that no


foundation has been laid showing that the ,Picture now


exhibited to the Witness on the stand is an accurate


Q Do you know Mr. Fallome the shor thand repor ter?


A No, sir.
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3


4


---------------'-----------,
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reproduction of any things that occurred during the time I
that the examination or that the dictagraph conversations


were being conduc ted in the other room, and it is my


impression that this picture was not taken at that time.


5 THE COURT. Objection overruled-


6


7


8


9


10


11


12


13


14


15


16


17


18
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1 A Read the qaestion,now,please. (Question read.)


2 A No sir.


~
3184 I


I


3 Q UR ROGERS: Were you ever in the room in which these


4 gentlemen were taking dovm the convvrsation between you


5 and Darrow? A I don't know in what room they were.


6 Q Were you ever in the room which was supposed to be


7 the receiving room,that is to. say, the reporter's room,


8 where they were taking dovvn your conversation with Darrow?


9 A I do not know w~at room was supposed to be the rec eiv-


10 ing room.


11


12


13


14


Q Were you in Fost er l s room? A No sir.


Q Were you in the adj oining room? A No sir.


Q 4l8? A No sir.


Q Were you in any other -room in the Hayward exc ept the


15 one you occupied? A no sir.


16


17


18


19


It What was the number of your room? A 437.


Q Were you erler in 438? A No sir.


Q Or in any other room than 437,in the HaYWard? A No sir


Q When you met Mr Foster at the Hayward didn't you talk


20 about the dictagraphing with him? A No sir.


to it? A


Do yon know how it came about that a picture was taken


Was that after the dictagraphing had been finished?


My recollection is it was while it was going on.


.And do. you mean to say no referenc e whatever ,vas made


A No sir.


I h8V'e said so.


Wasn't the subj ect mentioned?


Q


Q


Q


Q


A


21


22
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24


25


26
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1 of Longley, the reporter ,Foster and Fallodn. headed, trDeteGM. I


2 t i v es using· dic t ag raphs, Offic ialpho t og raph in th e Darrow


3 case" ,do you knoV! hO\rr that came about?


4 MR FORD: We object to that as irrelevant and immaterial,


5 calling· for hearsay ,no foundation laid, showing the wit


6 ness had any knowledge about it, mere speculation. on his


7 part.


8 THE COURT: The question is for his knowledge,does he know


9 these thihgs. Obj ection overruled.


10 ]~R FORD: I will vJ.i. thdraw the obj ec tion. A No sir.


11 llR roGERS: Were you Jresent when the dict~raph was removed


12 from your room? A No sir.


13


14


15


Q Was it still there when you left? A no sir.


Q Hoy, do you know? A Because I missed it.


Q When di d you look for it ,and find where it had been


16 taken? A Oh,a day or two before I left, a few days.


17 Q What occasioned you to look for it and find it absent?


18 A I didn't have to look, I could observe and see that


week or ten days.


I knew at the time, I kne\'1 it '!JaS there, was probably a


26 another you had a conversation with him? A Yes.


I dont knO'llv.


Were those conversations with ,.rr Darrow every day?


They ~re on consecutive days, if I r an ember r:i8htly.


On cons ecutive day-B. By that youm ean one day following


HoV! long was it there altogether? A


Q


A


it was gone.


Q


19


20


21


22


23


24


25







Q Did you lclok to see? A I observed and sa"v it.


Q What for? A I could see it was there,You know,I


didn't have to look, or go out of my way.


1


2


3


4


5


Q Was the dictagraph there every d~ when the


between you. and Darrow occurred? A It was.


31S5l
conversation1


6 Q Was there always someone in the other room, at the


7 other end of the dictegraph? A I don't know.


8 Q How did you know when to commence to talk with Darrow,


9 in order that it might be takenduwn by RObert ~.Foster,the


10 investigator for the Erectorh Association -- pardon me,


11


12


Chief Investigator for the National Erectors' Association --


and Leo Longley and Waldo Fallome?


13 MR FORD: We obj ect to that on the ground no foundation has


laid showing that Foster was the Chief Detective of the


National Erectors' Association,or Chief Investigator.


MR ROGERS: The official document headed "Official Photo-


No foundation


Here is a picture sho\ving it.


commit les~mageste and not give him his proper title.


THE COURT: Read the question.


been I aid,no evidence yet showing that they were the ones


who were taking it down at that time, that is, as far as


Foster was concerned.


graph" ,says Robert ~. Foster, Chief Investigator of the


National Erectors' Association. I would not for t he world


]JR ROGERS:


l!R FORD: Let me make my objection,please.
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1 lfR FORD: This document was prepared by some


2 unnamed newspaper man.


3187l
uhknO\m and


3 THE COURr: Mr Reporter,read the question. Vbm you get


4 that direction p~ no attention to what counsel says,from


5 that time on until the question is read.


6 MR FORD: I beg your pardon.


7 (Question read.)


8 THE COURT: Obj ection sustained.


9 UR roGERS: Did you talk with anyone else in your room,


10 while the dictagraPh was there, except Darrow?


11 A You mean ,of course ,in reference to the case?


12 Q No, anybody. A I spoke in casual conversations ,uth


13 1!r Cooney and l.fr Fi tzpatrick,who called on me.
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I·


Did you talk wi th them about dictagraphing Darrow?


No •A


Q Was the dictagraph on the side of the room next to the


bath room?


Q


to COllie to the room in the evening a good deal, 1 would


be safe in eayingthey; were there 6 or 8 tirree, they usual y


came ther e together. I
they I


Q Were 1\there on days when Darrow ViaS there? A Not at the I
time, they may have come in the evenings of these dates. I


I


Q They were witnesses for the prosecution here, Cooney


and Fitzpatrick. A 1 presume so.


Q Anyone else you talked to in the room while the dicta


graph was there? A No, sir.


Q Did you participate in any trial--heat or trial of the


dictagraph? A No, sir.


Q How many times were Cooney and Fitzpatrick there or


ei ther one of them? A Oh, they came frequently. Used


. Q Did you report to them what Darrow scUd to youi' A No.


Q Did you mention Darrow in your converea tiona wi th them?


A 1 don,t remember; nothing in reference to the dicta


graph, 1 am sure.


Q Do 1 understand you toeay you didn1t know where the


Wire went from the dictagraph? A That is correct.


Q Then you never made any inves~gation of it at all?


A That is correct.


Q Did you have a bath rOOID attached to your room?


AId id •


l5p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







Q Did you see any wires come through the bath room?


A 1 did not.


door.


The bath room door, yes.1


2


3


4


5


A


Q 1 beg your pardon? A


31~


!
I


The same side as the bath room


6 Q Was there ever any oneiD the bath roonJ whi1e Darrow .


7


8


was in your room? A No, referring to the bath room con


nected With my room, of course?


9 Q Yes. A No.


10 Q Or in a closet? A No.


11 Q Then you and he alone were in your room? A Yes.


12 Q Or any part of it or any appurtenance to it? A 1 don 1 t


13 know--


14Q Wardrobe, closet or bath room? A 1 don't understand


15


16


17


18


your question.
,


Q 1 mean to say, any appurtenance to your room, any closet,/


any bath room, any toilet, any wardrObe or whatnot connected


wi th your room, was there anybody in there when Darrowv!;lS


19 in your room"/ A No.


20 Q Now, when you saw this article headed, "1 will convict


21 Clarence Darrow by my dictagraph, R. J. Foster." did you


22 have a talk with Fos ter after that"/ A No.


23 Q Did you have a talk With the District Attorney about


24 th at? A No •


25 Q Was it ever men tioned? A Not With me, of course,


26 mean there--
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1 Q Yes, that is what 1 mean, did you see this picture or


2 article in the Evening Herald of saturday, March 2~, 19121


3 A Is that the picture you showed me when you were up


4
1


5


G


her e?


Q Yes. A No.


Q Never saw the article at all?


Q Were you here then? A No.


Q You were not here then?


A No.


9 THE COURT. He said, "No."


10 Q No. What else, now, did Mr, Darrow say at that dicta-


11 graph conversation of an incriminating nature or that


12 would tend to convict him, than you have already given us?


13 MR· FREDERICKS. We object to that as calling for a conclu-


14 sion of the wi tness, further, the matter has been gone


15 into fUlly on cross-examination.


16 THE COUR T. Objection overruled.


17 A 1 do notrrecall, With that limitation.


18 Q You have told us all that Mr. Darrow said of an incri-


19 minating or convicting nature then?
•20 k'R. FORD Just a morr:ent--if the Court please, we have no


21


22


23


24


25


objection as to them going into anything that was said


or everything that was said in that room, but whether it


is of an incriminating nature or not, we care notfor this


witness' s opinion, neither does the jury. While the


Witness is bound to tell us all the facts, his opinions and


26 conclusions are absolutely improper and irrelevant and







Mr. Darrow. By that we mean evidence of incriminating or


convicting nature, evidence against Mr. Darrow, therefore l 1


He came out here for the pur-Pardon me for not rising.


3191


incompetent testimony.


THE COUR T. Yes l 1 think iAr. Ford is r igb t about that.


tion sus tained.


MR • ROGERS. 1 beg your Honor f 8 pardon--he is a lai'IJyer and


be came out here for the purpose of securing evidence.


pose of securing evidence of Mr. Darrow. We start with


this premise: We are not dealing with an ordinary conversa


tion, we are dealing With conversations that have a declared


purpose, namelYI the purpose of procuring evidence against


1
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1 If ,for instance, he says he came here to build a house, ,


2 one may say, "Did you build a house?" If he says he came


3 here to buy a horse, we may say, "Did you bUy the horse?lf


4 Now, anything that he says was his purpose or was his in-


5 tention,\Ye may inquire into. He came here to get evidence


6 agai~st Darrow. He says so. Now.he has told us some thinga.


7 I inquire of him if there is anythin,g elae of the evidence


8 which he came here to get,n~ely. i~criminating pr convict-


18 nea s oft he cons equenc e to 1'.rr Darro'w', be kind Enough to


9 ing evi dene e, for that i a what he came after, evidence


10 against Darrow, -- if there is anything else,hehas not


11 told us.


12 THE COURT: I do not think the opinion of the 'witness is


13 d'ompetent,there. Objection sustained.


14 1,rR ROGERS: You came here to get widence against Darrow.


15 Have you told us all yon got? A I think so. I don't know.


16 I have told you all I recall.


17


19


20


Oh • Well, now,be jdnd Enough, in vi ew of the a eri ous-


endeavor to recollect to the best 0 f your ability and tell


us if you have told us all that you got, that you came out


21 here for.


22 dJJR KEETCH: I submit I the cpestion has been answere ,your


23 Honor, a nuDlber of times.


THE COURT: .Obj ection overruled.24


25 toMR KEETCH: It certainly has been answered the last ~me.


26


1


THE COURT: Answer tile question.







1 A I am trying to think,your Honor.


A I don't recall of2 THE COURT: Yes,take your time.


3 anything else.


4 MR ROGERS: That is all.


5 MR KEETCH: Is that the end of your cross-examination?


6 MR ROGERS: Yes sir.


7 ~fR FREDERICKS: Now,may it please the Court ,it is ten


8 minutes after four ,and there are some things we wish to


9 consider before taking up the redirect examination of


10 the witness, and which we can take up in the morning.


11 THE COURT: Do you want to take en adj oumment at this time?


12 UR FREDEBICKS: I hate to ask for an adj ournment t and I g


13 hate to put a wi tness on and break in the middle of it.


14 MR ROGERS: I consent to that, I am awfully tired.


15 THE COURT: I think that in a case that is in the form as


in the


this,a matter that has run as lo~g . as this,that it is


reasonable to ask for an adjournment, and I shall assume


that counsel shall not impose on their privilege, but in
a case of this kind it is necessary. .


],ifR ROGERS: I return to your Honor the documents.,
20


18


19


16


17


Foster case.


26 ment was taken until 10 oeclock June 2?th, 1912J
.


,~ if' "


THE COURT: Ur Clerk, take these documents, and enter them


as the original files in that case, as a substitute of


the origin~l files in that case.


eHere ,after the usual romoni tion to the jur:>r an adj ourh-
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l-Smi th 1 May 29, 1912. 9:30 o'clock A.V.


2 Defendant in Court with counsel; jury called, all present.


3 Case resumed.


4 tffi ROGERS: I think, if your Honor please, I might present


5 to your Honor's consideration at this moment a matter which


6 I think will appeal to your Honor's sense of fitness. We


7 have been somewhat unfortunate since this trial commenced.


8 Not only did JUdge McNutt become ill at the first of the


9 trial, I may say he has been confined to his bed ever since


10 the trial commenced. After Mr Appel came into the case a
•


11 member of his family, a resident at his house,has died,


12 and I~r Appel, has of necessi ty to devote some time to the


13 preparations for the funeral and the comforts of his family.


14 The funeral is this afternoon and Mr Appel, of necessity,


15 must be absent from the court room. We feel we are not


16 asking too much when we ask your Honor that you do not sit


17 this afternoon.


18 THE COURT: You needn't ask it. The Court of its own


19 motion when it adjourns at noon to-day will adjourn over the


20 afternoon out of respect to llr Appel's feelings and his


21 necessary absence. Tomorrow weing a legal holidaY,the ad


22 journment, when it does take place this noon, will necessar


23 ily be until Friday morning at 9:30, and the interested


24 parties may govern themselves accodingly, and I may say to


25 the gentlemen of the jury that as heretofore, facilities


26 will be afforded by which you can, if necessary, with a







1,1 deputy sheriff visit y~ur places


2 alway~ in his presence. transact
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of business. and of course.


such business as may be


3 absolutely necessary in the same manner as you have done in


4 the previous adjournments. I am glad to see by the pictures


5 in one of the morning papers. apparently you are comfortable


6 while not in court.


7 A JUROR: Your Honor. can't always tell by newspaper report.


8 THE COURT: I think it is the duty of the Court and the de


9 sire of the Court that every comfort and facility shouid be


10 afforded you during this necessary term of confinement.


111m FORD: Mr Franklin. take the stand.


12


13 BERT H. FRANKLIN. on the stand for fur-


14 ther direct examination:


15 IdR FORD: I desire first to show a document to counsel for


16 the defense before exhibiting it to the witness. Mr Frank


17 lin. I ask you to look at the document which I have e:xhibite


18 to counse\ and state whether or no t you have ever seen thi s


19 before? A I have.


20 Q This document which purports to be a deposit slip sho\.-


21 ing moneys deposited with the First National Bank of Los


22 Angeles--


231m APPEL: Wait a moment.


24 1:'3. FORD: -- on October 6th. 1911. State whether or not


25 that is in your handwriting?


26 MR APPEL: ITait a moment. Your Honor, we move to strike
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1 what the District Attorrey sa.id in describing the deposit


2 slip. We ask your Honor to admonish the jury no t to take


3 that into consideration. and we object to the question on


4 the ground that it is incompetent. irrelevant and immaterial.


5 and no foundation laid and has no bearing upon the issues in


6 this case.


7 MR FORD: I have only stated. your Honor. what it purports


8 to be in order to identify it. The jury will unders tand


9 that the document itself is only evidence when admitted.


10 THE COURT:. The jury. of course. will bear in mind at this


11 time or any other time. it is not to be considered unless


12 some attorney in the case comes forward and has the oath


13 . administered and takes the witness stand. and in that case.


14 of course. he is a witness; but in the trial of this ~kind


15 attorneys must be allowed a great deal of latitude in making


16 statements, but they are not to be regarded; and tmis state


17 ment, like the others, is not to be regarded as evidence.


18 Let me see this document. Vrno put the v:riting on this, !:.:r


19 Franklin? A I did.


20 THE CO tB T: And the figures? A Yes sir.


21 18 FO~D: The document to miich I have attracted your at


22 tention then. or the written portions of it, are in your


23 handwri ting? A All except the letter N, \';'hi ch ap-pcars upon


24 the da. te stamp.


25 Q Vilien did you v.rite that document?


26 r.B APPEL: Ob jected upon the ground it is imnaterial.
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That is not the proposi-


Just answer as to tha t and to


1 know, your Honor.


Well, .• laying the foundation.


You cannot examine the wi tness concerning a docu-tion.


THE COURT.


MR. APPEL.


"When did you write that?"


no other.


MR. APFEL. 1 can eae ily appreciate what he is going to


ment which is not in eVidence, and he cannot examine the


witness. concerning the contents unless it is in eVidence,


and the document is, we contend, being imma~erial, the


surrounding circumstances attending its execution would


not necessarily be material, otherwise, your Honor, in the


examination of the witness they might get sufficient in


there to be a substitute for whatever oral testimony the


witness gives with reference to the document itself, when


the document itself would·not be--


.MR. FREDERICKS. You have to lay the foundation.


THE COURT. That cannot affedt this particular question,


eay.,


THE COURT. Objection overruled.


MR. APPEL. We take an exception.


A October 6, 1911.


MR. FORD. Q What did you do with the document after


you wrote it?


MR. APPEL. The same objection.


THE COURT. overruled.


MR. APPEL. Exception.
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cipated.


MR. FREDERICKS. We must show it is material before we


benefit to the defendant, or what benefit would it be to


us in the presence of this tes.~imony given here which is


"unresponsive to the question, which 1 necessarily anti-


A I presented it at the teller's window together with a


check for $1,000 given to me by ~. Darrow, and presented


at the same time a check drawn on my own account for $500.


.MR. APPEL. Now your Honor will see that ny contention With


Now, the district


Of what use is it to us or What


can offer it , your Honor, or else it will be objected to


on the ground it has no connection wi th the case.


THE COURT. Ar e you ready to offer it now?


L1R. FORD. Just a moment 1 will be. Will you read the last


question. (Last question and answer read by the reporter)


Q BY MR. FORD. Now, the teller ts window of what. bank?


A The Firat National Bank of this city. I will say tha


should rule With us.


respect to this matter was correct.


attorney has already stated here in the presence of the


jury and your Honor what this paper is. Now the wi tness


adds to his answer and goes beyond a responsive· answer and


explains the situation so that if your Honor should rule


we are right in keeping that document out, still that mat


ter is here before the jury in the guise that they are


. laying the foundation to introduce this· in· evidence, and


of what use is the objection ~hat we make if your Honor
!
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1
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4
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1 presented my bank book at the same time.


Q And the thousand dollar check which you presented With


the document was the check cone erning which you tes tif ied


yesterday? A Yes, sir.


MR • FORD. We now offer the document in evidence as People


Exhibi t No.7.


MR. APPEL. We object to it on the ground it is incompetent


irrlevant and immaterial for any purposes Whatsoever, .hear


say, no foundation laid.


THE COUR T. Objection overruled.


MR • APPEL. We except.


MR. FORD. 1 will ask to read it into the record. 1 will


read Exhibi t 7 into the record; "Deposi ted wi th the


First National Bank of Loe Angele,s, october 6th, 1911, for


credit of B. R. Franklin, by B. H. Franklin, checks, 1,000,


total~h,OOo." Bearing a rubber stamp endorsement reading


as follows: "3 October 6, 1911", and the initial in ink


"M" inthe middle of the rubbr stamp endorj3ement.


Do the jury desire to look at it?


MR. APPEL. Will you be kind enough, Mr. Reporter, to make


a notation that the document in evidence is handed to the


jury for their examination and they examined the same.


MR • FURD. We join in the request, so the record will


show it.


25 MR. APPEL. Put down the sneer on the face of the gentleman


26 too.
THE COUR T. Now, now, !iiI'. Appel.
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1m LG?D: I ey~ibit to counsel for the defendant the book


before I ask the witness any questions.


1m 4~PEL: I do not want to look at it.


11m FORD: Do you desire to look at it, Mr Rogers?


1m TIOGERS: (After examining) -- I have looked at it.


Q By Mr Ford -- Have you ever smen this book before, ~r


Franklin?


I,m APPEL: Wait a moment. 'We object to that upon the ground. .


it is incompetent, irrelevant and immaterial for any purpose


\vhether he has seen it or not; it has nothing to do ",lith the


issues of this case.


Bank in this city?


!lR iJ'P"!IT,: Exception.


our last objection.


State whether or not any entries ..ereBy Mr Ford:


Yes sir.


By Mr Ford: State \whether or not that is the bank-


Yes sir.


A


A


made in that book, if you kno.. , at the time the deposit


Q


THE COu"TIT: Objection overrule d.


THE COU::T: Objection overruled.


Slip r.as presented to the teller of the First ~ational


book referred to by you as having been presented ..ith tho


eXhibit Ho.7, the deposit slip?


Q


T.ffi A1?PEL: Except.


12 1~FE1: We object to that upon the same grounds as in
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1 1m AT'PEL: The name objection as last.


Ford.


THE' COlJR T:2


3


4


5


6


A


Q


Q


Objection overruled.. . ., ~ .


I have not any indepen:dent recollection o:£:' that, Mr


/1
You have not? A No sir.


Does-that bock ~ontain the entries of moneys deposited


7 by you with the First lIa t; onal Bunk in the year 1911?


tification.


THE COunT: l\Iark it ~xhibit 8 for identification.


don't know.


Before we ge t awa.y from the su'b ject,


Ie ~ontains the entries of all deposits made by you on


Yes sir.


I couldn't testify to that, because I didn't see the


Did you look at the entries immediately after they.


A


Q


A


entries put in the book. I presume they are correct, I


THE COURT: Objection overruled.


Q


IB ?OG~S:


\


Th~ COURT: Objection overruled.


nffi APFEL: Exception.


I,ffi APPEL: The same obj~ction as last.


were put in the book? A I do not think so.


!-ill FOI;D: We ask that the book be marked Exhibit 8 for iden-


the dates indicated by the entries in the book?


1$ APPEL: The same objection.


(Here the document last referred to was marked by the Clerk


as Plaintiff's Exhibit a, for identification.)
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1 move to strike out the exhibit 7 and call your Honor's


2 attention to the case of the People against Blackman, 127


3 Cal, reading from page L25l: "Ob jections were made __ "


4 THE COURT: (Interrupting) -- Let me see it, Mr Rogers.


5 I:'lR ROGERS: Yes sir. (Handing book to Court) It is a case


6 I tried myself. And the Lanterman case, 9th Appellate.


7 MR .A:PrEL: You have some recollection of it.


8 MR. FREDE""' ICKS: Yes. There is nothing similar in this case t


9 though, it doesn't look like it.


10 MR roGERS: Absolutely, on all fours.


11 MR FREDERICKS: I think not.


12 MR FORD: Your Honor will remember in this case the witness


13 wrote tl~ d.ocument himself, in the case in Court now.


14 lim APPEL: Give me a. parallel case w}~re it was not ~Titten


15 by himself. Here is one ca~e. your Honor, where the witness


16 hims elf' had no t wr i tten th e memorandum.


17 THE COURT: The distinction, as I see it here, is the sole


18 purpose of this evidence is to offer it for the purpose of


19 tracing the money. There is a difference there.


20


21


Certmn documents prepared by witnesses in the


absence of defendant, or prepared by third persons, cannot -


22 where the v.i tness is personally present and can testify it


23 by himself, certainly those documents cannot help him.


24 For instance, if your Honor pleases, suppose I testify that


anybody gave me a thousand dollars for a certain purpose,
25


26
all right. What did you do m. th it? I deposited it in t
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1. Bank. That is all right. I say Vlhat I did wi th it. ilhat


2 did you do with it? I drew the money from tl.Jat thousand


3 dollars to do what I was told to do, and I did do it. Now,


4 the entry of the bank on its books showing that one thousand


5 dollars was deposited by me is secondary evidence; it is


6 only a statement made by third person not in Court, and not


7 under oath, concerning the fact. Now, under the consti tu tio


8 and under the Federal as well as the State constitution·, the


9 defendant wants to be confronted by the witnesses, that is,


10 they must speak in his presence,. and vhatever they said


11 away from him outs ide 0 f court is hearsay evidence.
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It is the worst kind of evidence. It is hearsay; doesn't


general course of business concerning a transaction are not


evidence.


MR. FREDERICKS. But this ia not a book, M" Appel; it is a


record made by this Witness.


The Code


In a criminal case even books kept in the


I know, they are now--take the illustration,


Here it is, I made it at the very moment. Now,


can you introduce that memorandum in evidence?


randum?


MR. APpel.


says memorandum is not admissible but the cross-examiner


has a right to see the memorandum and he may read its con


tents to the jury if he so pleases--the cross-Bxaminer-


the Code says'that but what 1 read there on that piece of


paper at the time is a statement in writing that 1 made


just exactly as if I had told a third person. Mr. Frederick


told me so and so. Your Honor would not permit me to say


that immediately after Mr. Fredericks made the statement to


me that 1 told Mr. Ford here and what did you tell ~r. Ford?


1 told him what lli. Fredericks said to me--you would not


allow me to testify to that. So this memorandum itself


it is a hearsay statement. It is like a statement mad


bind upon him.


a simple memorandum made by me that Mr. Fredericks sta'ted


to me on a certain day certain things. Now, that matter is


in dispute in court. Very well; I go on the stand and


state Mr. Fredericks stated to me certain things. Now,


did you make the memorandum at that time? Where is that mem
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MR. FORD. There is absolutely nothing before the Court at


this time.


THE COURT. Yea, there is a motion to strike out.


MR • APPEL. 1 say, if your Honor thinks it of importance)


your Honor allow us to show your Honor the authorities.


1 say from entries of all kinds) from telegrams up in


this state, and in other states and in the Carlson case


we must have cited the decisions on every point. Ihave


decisions on that that this is the most dangerous kind of


evidence against a defendant, because your Honor will see


that he don't bring it into existence; he haa no knowledge


of that entry; it was not made in his presence, when he


could speak, when he could repudiate it himself. Your


Honor, if 1 was to loan a man a thousand dollars, 1 can't


be allowed to corroborate that by my own testimony by


saying that i wrote totha t effect to somebody telling


in these matters.


a third person. There is no difference in the rule. And


that- North Carol ina case) your Honor, is your Honor, and


all United States decisions and, of course, this is of


importance here because this will be followed by a lot of


th~se matters) and I have decisions on all kinds of evidenc •


THE COURT- 1 realize the importance of this ruling.


MR. APPEL. If your Honor will let me suggest this to your


Honor. Your Honor, 1 don't want anybody to take--l don't


want to make any idle objections. They don't do us any


good. Your Honor understands 1 take an interest and 1 fee
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1 that. 1 can't corroborate that by saying, your Honor,


2 that 1 went down to the bank and deposited that sum of


3 money there and then immediately drew it out. 1 could


4 show a check that 1 gave to this man because then that is


5 binding upon this man, if it passed through his hands, of


6 course, the presumption is that is the money 1 loaned him,


7 but here Mr. Darrow sits here and this memorandum, your


8 Honor, if admitted, made away from him, down in a bank,


9 made by a third person not in his pr esence. 1 say they


10 are not material and so many cases of that kind have been


11 decided in cr iminal cases. 1 c an show your Honor that in


12 a ci vil case the entr ies in a book in a store showing that.


13 cer tain goods were sold to me in the absence of eviden ce


14 that they were delivered to me· are held to be absolutely


15 necessary by the rule of custom, by the rules of commerce


16 that it is good evidence, prima facia evidence of the


17 delivery of those goods wi thout further evidence that those


18 goods were del iv ered, because that is taken from the exper


19 ience in ordinary transactions in life,
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5-Smitbl but in a cr iminal case such a rule as th9. t do es not apply.
,I


2 Uhy, because a presumption we raised from a transaction of


3 that kind in ordinary affairs between man and man, indep


4 pendent 0 f any question of the criminal intent, does not


5 apply in a criminal case where the presumption of evidence


6 out generals, overcomes, predominates over every other pre-


13 APPBL: Your Honor will find decisions in the 66 Cal,


strike out this Exhib~t.,


108, 116, 117 and l26~ We can read them to your Honor in a,.


to the competency of the document


sought to be proved by the do cu


to the competency to the fact it-


self?


~~tness' testimony, apd as


with reference to thet fact
~


ment, or is ~our obje¢tion
~


moment. and any questions with respect to account books,
state


your Honor will see tha tit has been in :thia I, in tho 117th


Cal (citing other ant~orities), that the defendant by


l:m APPEL: I am objec~ing to the testimony that -- I am ob


jection to the entr.ieo· of this record in evidence.


I,m FREDC'-:::ICKS: This is a motion to strike out this Exhibit.
~


m E C lJ-:nT Y , th t ' I the t' b.co t' C t till', O!1l.: es s lr, . a lS mOlon e.Lore ne our, 0
,.


sumption, so you must put your finger upon every fact that


the defendant did, upon every fact that ,his attentioJ:l was


call ed to fo r the purpo se 0 f showing his conduct \\1 th res


pect to that transaction.


1m FORD: May Ibe pardoned, Mr Appel, just a moment, to ask


you ,whether your objection is as to the competency of this
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.:> Jl ordinary writings made by him not in the presence of the


( cit i ng au th 0 r i ti es) •


'~Z 3 Entries in the course of business are only admissible


~ 4 only when the enterer had personal knowledge of the fact


,;' 5 entered andwhere the defendant was hound by those. I can


6 cite decisions from every State in the Union upon that.
is


7 IER FORD: We agree with you that at good law in reference to


8. those cases.


9 MR APrEL: That is the rule announced in that case, the


anything in the world, testi fy to the fact and corroborate


myself, and say "Yes, I made a writing to that effect", and


Now, I say I willagainst him and. I can corroborate myself.


Lanterman case and in the Blackman case, your Honor can


easily see how a man could go out there -- suppose I want


to make eVidence against a man,I can go and write almost


it makes no difference whe ther I made it or a third person


made it, "that is hearsay; it was done outside of my presence


It is the easiest thing in the world to convict a man --


all I have to, is to come down here and co~~it a crime wib~


someone else and then I can come into court and test:i fy .


show you entries of the exact facts as I went along.


1m FORD: ITow, if tile Court please, it is sometimes diffi


~ult for me see or to determine just to what point the ob


jections have been addressed by co~~sel for the defendant in


this ca.se; but there are two questions tha.t are raised by


the motion to strike 9ut in this matter; one is, is it
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1 I tent to ~hOW
2 defendant or


42
~hat beca~e of the money delivered to the


by the witness to the defendant? Is itcompe-


3 tent to show what l1r Franklin did; is it eibJmpetent to show


4 all the evidence tracing the money? Is it competent to show


5 the money corroborating the witness on the stand? Now, or-


done -- transactions of the defendant were done in accord-


do-conspirators, but in this case the acts of this man were


the same as thougrr the defendant himself had gone down and


in other words, that they were


That is v,'hy I asked counsel if his ob-


ject ion was addressed to the competency 0 f the act itself,-


of the fact itself, or whother it ~us addressed to the compe


tency of the evidence,


done those acts.


cert with the defendant;


ance ~itb the agreement entered into between the two, to do


and commit a certain crime, therefore the acts of the


defendant -- I mean acts of the witness are admissible just


dinarily in the ordinary case, the BCts of other parties are


not admissible against the defendant, and in all the cases


ci ted by co unsel they were a ttemp"t- to show acts done by


people other than the defenl'l.ant wi thout any showing being


made whatever that those other persons were acting in con-
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of it and even though theprecise things done were not 90n-


rule, by reason of the fact that a conspiracy will be prove


The only


Contrary to the general


Even though he has no personal knowl~e


Now, the next question goes as to the admis-admissible-


in this cas e.


thing requisite is that the general design existed, there


fore, whatever Franklin did in furtherance of the conspirac


is admissible so much for the fact, Jour Honor has ruled


on that portion' of the objection so, your Honor, it is


not necessary to dwell further on that point whatever.


Whatever Franklin did in furtheran ce of the conspiracy is


even as agains t this defendant -


sibility of records made by Mr- Franklin himself. In the


Blackman case the records sought to be in troduced were the


records made by a bookkeeper who had committed suicideT


Bolton, 1 think his name was. The defendant was being


tried in that case for embezzlement. It was necessary for


the prosecution to shaw that the moneys had come into the


hands of the defendant. The defendant was s"ecretary of the


corporation. They sought to introduce in evidence entries


in books not made by the defendant but made by somebody als


There was no attempt made to show that the person who di


make those entries was in any wise acting in concert wit


templated in their details by the defendant.


by which we sought to prove the act itself, so that in


this case the acts of the defendan t, Mr. Franklin, whatever


Mr. Franklin did or said during the continuance of the con


spiracy and in furtherance of the conspiracy are admissibl


6s 1


2


3


4


5


!
6


7


8


9


10


11


12
~
I 13
I


I
14


\
15


16


17


18


19


20


21


22


23


24


25


26







-


in the cOlT.miss ion of the cr ime. Absolu tely no shov'ling


in the Lanterman case. In that case they sought to convi ct


the coroner upon records that were made in the office of a


422
the defendant; that he was a conspirator with the defendan


certainly they are all evidence of the highest class.


We will show by other evidence, other than that


of this witness, that that was Mr. Darrow's check he deposit 


ed, and that that deposit slip was filed in that bank on th


6th of October, during the pendency of this McNarrara case


and before the arrest of the wi tness and all the wi tnesses J


ei ther one of t lem, and as your Honor knows, we mus t shC1f'1


by sOnJe other' evidence that at leas t the defendan t is con


nected with this bribery and we want to show that it was


his ~oney that went to the bribe-taker Bain, and we pro-


check at that _ time, and those documents are in evidence,


company, records rrade by men who had absolutely no knowledg


of the transaction, made by men who had m ver seen the


defendant and were not acting in any wise in concert with


him. We are not doing that in this case. We are try~ng


to show what Mr. Darrowts--Mr. Franklin did--we want to show


that he went to the bank, deposited the check of Ure Darrow


for $1,000, drew out $500 and took it out to give it to


Bain. Now, we have a right to corroborate that witness


by all the evidence existing with reference to that fact.


If he went to the bank and rrade out a deposit slip and


deposited one thousand at that time,if he drew out a
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11;0 traoe it.


2 independent of Mr_
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We are going to show by testimony


Franklin's that that deposit slip was


3 filed in that bank on that day and filed by Ure Fr~klin and


4 kept there up until this morning _ 1 might state that the


5 document which 1 sought to introduce yesterday, I dis-


6 covered was a copy and not the original, so 1 had to go


7 to the bank this morning and -get the or iginal •
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You trace money bythe money. How do you trace money?


there, but if 1 make a memorandum myself or anyone else


shOWing that it came into my hands and from my hands it


passed into Judge Campbell's hands here and passed along


wise.


MR. ROGERS. 1 might suggest, if your Honor pleases, that


counsel's reasoning i6 very like the reasoning of the good


old preacher who came back and told his congregation that


he knew that the story of the Ark resting on Mt. Arrarat


was true because he had been in Palestine and seen Mt.


Arrarat and saw the ark could rest there. Now, they have


a memorandum of deposit, wha~ does that prove? And· it is


proven by incompetent eVidence, under the Blackman case.


However, if a witness makes a memorandum at the time and


testifies to facts set forth in the memorandum, that docu


must be handled in accordance with the Code and not other-


MR • FORD. We are not offering it as a memorandum for the


purpose of refreshing the recollection of the witness. The


wi tness testified with regard to the transaction indepen


dently of any memorandum. T now offer the memorandu~


as one of the things done by Mr. Franklin, part of the


ree gestae in this case, part of the things done in carry


ing out the conspiracy and tracing the money; not offering


it for any other purpose, not offering it as a memorandum.


MR. Al'PEL. Your Honor will see the vice of that argument;


there are no earmarks on this memorandum that identifies
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1 makes a memorandum that 1 gave it to Judge Campbell, that


2 memorandum is not eviden oe. Don't you see that it does


3 not identify the money? My statement, the witness' state-


4 ment here that he gave it to the bank is the mode of trao-


5 ing the money. That is what he said, tha t is What 1:e did


6 With it, but the memoranda that we make as we go along of.
7 the existence of the very fact testified to by the Witness


8 are not evidence.


9 Mtl. FORD. 1 wish to state to your Honor, there will be


10 other wi tnesses testify concerning " " that deposi t


11 slip and testify as to the nature of the deposit and will


12 testify that it was the check of the defendant Clarence


13 Darrow; further than that; we will show the bank on


14 which it was drawn, we will show it was paid ou t of the


15 account of Clarence Darrow in the Commercial National Bank


16 in this city. 1 make that as an avowal, not as evidence


17 in the presence of the jury, but for your Honor.


18 MR. APPEL. 1 will say, whatever other evidence they are


19 introducing in the case doesn't make a fact material in


20 the issue. 1 say this pap er itself under an~y and all


21 circumstances--l don't care what they will introduce in


22 eVidence--l say this paper itself under any and all cir-


23 cumstances is not evidence inthis case as against this


24 defendant. That is what 1 am claiming.


25 MR. FORD. Submi tted.


26 THE COURT. T1:is matter was presented last night and







this ~orning, and 1 had it on my mind quite a little.


It seems to me, Gentlemen, that the test is this: was


the act done in furtherance of the alleged conspiracy?


If so, the evidence should te received; if not, it should


1


2


3


4


5
not be received. Applying that test 1 think it is evidenc


which should be received. The motion to strike out ie
6


denied.


or that document is the check to which you referred to in


your tes timony •


MR. ArrEL. We object to that on the ground it is incompete t


irrelevant and immaterial, no fourJiation laid.


MR. APPEL- We except.


Q BY W _ FORD • Now , Mr- Fran kl in, you etated that you


presented a check on your om account at that time. 1


submit to counsel for defendant what purports to be a


check signed by B. H. Franklin on the First National Bank,


1 exhibi t the s arne document todated October 6, 1911.
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A Yes sir. --


J:~ APP~L: Wait a moment. Your Honor, the last examination,


pounded to you by counsel directly and concisely as you are


able to do, and \vhen you see that counsel on the other siele


you will see how he elaborated in giving his answers. 'lYe


THE COu~T: let us get the question read.


submi t, your Honor, the witness shou.ld be admonislied.


THE COURT: Mr Franklin, you must answer the questions pro-


desire: to get their objection.in, give them a chance to do


so. They have just as much right to put in an objection as


you have to answer, and you will be given the same chance


as they have, but in order to get an orderly record here


there must be one man speaking at a time, and. not any un


necessary words used.


A Pardon me, your Honor, I didn't intend to use them.


427
1m FORD: I withdraw the question in that form, Mr Appel.


Q By Mr Ford: State whether or not you ever saw that


document before? A That check is made out --


A I have.


Q By I'.1r Ford: When was the first time you ever saw it?


A The First national :Bank.


Q On what date? A October 6th, 1911.


ron APPEL: Now, your Honor, I want you to admonish this man.


IJR FORD: It has been answered.


THE COURT: ?ead the question.


(Last question read by the reporter)
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1 Q In r.hose hand~riting is it? A ~ine.


2 Q What did you do with it after you v:ro4le it?


3 1m APfEL: We object to that on the ground it is incompetent,


4 irrelevant, immaterial, what the ~itness did with it; the


5 document is not in e vidence, that has not been introd.uced


6 in evidence, is immaterial for any purpose whatsoever, hear-


7 say.


8 MR FORD: I am laying the fo undati on to sho w it s connec.tion


9 with this case, your Ronor. I will offer it as soon as I


10 show its connection with this case.


11 THE COL~T: Objection overruled.


12 tm APPEL.: Vfe except.


13 A. Vihat was the question please? .


14 (Question read)


15 A Presented it to the teller of tile First National Bank


16 fo r paymen t.


17 Q By Mr Ford: And what, if anything, did you receive in


for any purposes whatsoever, hearsay, not billdir~ upon the
.


defendant, the acts of third persons in connection with


this case; they are immaterial and self serving.


I object to that as immaterial


Objection overruled.


We take an exception.


Wait a moment.


And is tb is document which you hoad in your hand


I received five hundred dollars in currency.


Q


A


THE COURT:


IJR APPEL:


return?


ER APPEL:
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1 lone you presented at the time on presentati on of the de:~~it


2 slip and Clarence Darrow's check for $l,OOO?


3 MR APPEL: We object to that as leading und suggestive


4 TEE COURT: It is


5 ME .ti'PEL: -- and upon the further ground that counsel is


6 undertaking to put an answer in the mouth of the witness.


7 MR :B"'ORD: I withdra\\ the question.


8 Q What other documents, if any, were presented at th€


9 time you presented this check to the bank?


10 I,m AFPEL: We 'ob ject\to that as incof.1]!eten t, irrcl evant and


11 inunaterial, and hearsay. no "foundat ion laid.


12 THE COURT: Objection overruled.


131m APFEL: Exception.


Clarence Darrow and this check.
14


15


A My bank-book, deposit slip, a check for ~~l,OOO drawn by


MR FORE: We offer the check in 0 vidence as People's Exhibi t16
17 lIo.9.


18 I.m A?PEL: We. ob ject 'to tha t on the ground it :i s incompetent,


19 irrelevant and irr~aterial for any purposes whatsoever; it is


hearsay; no foundation for it.
20


21
THE COURT: Objection overruled.


]\:R lJ:PI'EL: We take an exception.
22


(Here the document last referred. to was marked. by the Clerk
23


People's Exhibit 9).
24
~ Q by ur Ford: Now, ~11at did you do with that $500 in


25
cu~rency? A At that time? Q Yes. A Put it in my


26 \. ....
pocket.
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1 Q You testified at the close of yesterdars examination


2 that you had visi ted Mrs Bain once in the afternoon and that


3 you called again at the house in the evening? A Yes sir.


4 Q. Of October 6th, 1911? A Yes sir.


5 Q Djd you still have that $500 with you a.t that time?


6 A lIot all of it, I don It think.


7 Q You had the larger porti on of it? A Yes sir.


8 MR ROGERS: I pro teet against this leading.


9 1!IR Farm: It is leading. I apologize.


10 the court; Objection sustained.


11 Q By Mr Ford: Just state ~hat occurred at the house in


12 the evening; v-hom did you see there? A Robert Bain.


inlY
• I went in the house. He asked me to sit clovm. He asked


me how I ~as getting along, and I told him very well. I


asked him where he was working, v~lat he was doing, and he


door. I said: "Hello, Bob". He says: "Hello, Bert, come


Just tell what occurred at that time and vmo was present:


I went to the door and knocked, and Mr Bain came to the


15


16


17


18


13 Q


14 .A.
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1 that it would only be a matter of two or three years until


2 he would have to quit his labors. I asked him his financial


3 . condition. He told me that he had but very little money, an


4 he \vas paying for his place. I then asked him if he would


5 ' accept $500 in cash wi th the promise of payment of $2,000


6 more after the McNamara case was closed and he had voted for


7 an acqu i ttal. He said that he v.o uld • I then took from my


8 pocket-book $400 and gaveit to him -- no, pardon me -- I fir t


asked him 0..p the curtains were drawn, and investigated myself9
J..l..


10
to see if they were. I then gave him $400 in currency, with


-ourpo se whatever for at leas t two months after tm McNamara12


the grocery man they were unable to pay their bill. I 'also
14


told him that he had better have his wife calIon the Dis tric
15


Attorney or 'ehe Court for his jury fees as often as possible,
16


.telling them it was necessary to have it for her liVing.
17


I gave him the ~400 and he accepted it. He asked me at that
18


time what assurance he would have of getting the money, the


instructions under no circumstances to use that money for an


I advised him to run a grocery bill, telli acase had closed.


11


13


balance of the money, and I to ld him ther e would be no


question about that, that his posi tion would be far superior


to ours, that we would be compelled to pay the money, if we


19


20


21


22


23
didn't he could report it.


left.


He agreed to that, and then I


26 part of the same currency which you had received on "Sxhibi


rihere did you get that $400? A First national Bank.


State whether or not it was the same four hundred --


24 Q


25 Q
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No.9 in this case, check for $SOO?


ME ~OGERS: I object to that as leading and. suggestive.


THE COURT: Objection sustained.


Q By Mr Ford i Vlha t did you. do with the CSOO you received


from the First National Bank eventually, or any portion of i


on the check which has been introduced as ~xhjbi t ITo .9?


A I couldn't tell you what I did vtith it, except $400 of


it.


Q What d.id you do with $400 of it? A I gave it to


Robert F. Bain.


Q The $400 \",:hich you have just testified to is part of


the ~p500 which you received on check Exhibi t No.9?


A I d.on't know Exhibit No.9. The check I cashed


1m .~PEL: I object to tlBt as leading.


THE OOURT: It is leading. The witness has said he didn't


know Exhibit no.9.
I


A I don t know the number, ~r Ford.


I,m FORD: Le t me have the Exhi bi t lTo.9, 11r Cle rk.


Q What did you do with the money you received on the che c ~


which you now hold in your hand., and. which has been marked


Exhibi t no.9, and with any part of it? A. Part of tIE money


I received on that check, namely, $400, I gave to Robert F


Bain.


Q In the evening? A Yes sir, about seven o'clock.


Q On what date? A October 6th, 1911.


Q At the time you delivered this money to l.ir Bain, was


anything said as to what action he should take or what
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1 position he should occupy?


2 !ill APPEL: He has testified to that, he has said what was


3 said there.


6 : anything in return for thi s $400?


7 ' mR A?PEL: We ob ject to that. That is very suggestive.


THE COURT: I think that has been asked and answered.


Did Mr :Bain, at that time, promise to:By r~r Ford;Q


4


5


The witness has undertaken to relate the conversat ion.
I


Now, from that conversation, we ought to kno» what waS done.
8
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TEE COUR T: Objection sustajned.
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A Yes, sir.


AIr eported to


RoW long did you stay there on that


Q Well give it to us in substance.


substance 0


Q BY ldR. FORD.


him 1 had Been !,~r. Bain, 1 had paid him the money, tha t he


had promised to vote for an acquittal and lli. Darrow aske


MR. FORD. Will you read myquestion.


(Question and answer read.)


Q BY MR. FURD. Just state What was said there at that


time between you and Mr. DaTrow. A It would be impossible


for me to repeat the conversation, Mr. Ford, except in


J,ffi • APPEL. Second and Los Angeles?


1m • FORD. Second and Main street in LOB Angeles.


MR. APPEL. Don 1 t make a mistake 0


occasion, Mu Franklin? A About forty minutes.


Q What did you do then after leaving Mr. Bain's? A 1


came back up town, 1 don, t remember wher e 1 wen t •


Q How did you get out to that house in the evening?


A In an automobile.


Q And who drove the 'automobile? A ~. McKelvey.


Q Did you ever repor t this matter to Mr. Darrow? A 1 did 0


Q Where and when? A The next day, at his office.


Q Who else was present when you made the report to him?


• Nobody. ~


Q His office was in the Higgins Building, corner of Second


and Main street, in the City of Los Angeles at that time?
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1


2


3


4


5


6


7


me if 1 thought he would stand? And 1 told him, Yes, 1
v


didn t think there was any question about that at all,,
that his Wife Wielded a great influence over him and that


she had prevailed upon him to accept the money and that


there was no ques tion about his standing pat in what he had


a'greed to do.


Q ~hat if anything did Mr. Darrow say in reply to that?


8 A He said thatwas good.


9 Q Did you ever see Mr. Bain again in reference to that matte


10 . du.ring the continuance of the McNamara case? A After he
I


11 was drawn?


12 Q yes. A No, sir. Pardon me--


13 Q You understodd my question to be confined to the McNamar


14 case? A yes, sir, I understand that after he was drawn


15 on the jury, you mean.


16 MR. FORD. 1 withdraw that ques tion •


17 Q Did you ever see him after October 6th, the nigh t you


18 had called on him at his home? A Yes, sir.


19 Q When did you next see him and at What place? A At


20 his home, and 1 think on Sunday night, but 1 am not sure.


21 Q That was the Sunday night following the 6th of October?


22 A Yes, sir.


23 Q Who else was pr esent? A 1 think Mrs. Bain, but 1 am


24 not sure, but 1 think she was there, though.


25 Q Tell us what occurred at that time. A 1 told him 1


26 had called in to see him again to see if everything was
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all right as he waa to report later, and he told me that


it was, and 1 left. That is the substance of it. There


was something said in regard to me giving him the other


hundred dol1ars--there was $500 '''#11S mentioned, and 1 didn't


have it With me, 1 told him that would be all right, he


would get that in the final payment.


,tQ Did you have any further conversations With Mr. Bain at


any time between that and the time he was drawn for


service in the jury box? A No, sir IJ


Q Did you have any further conversations with Mrs. Bain


in reference to this SUbject? A Before he was drawn?


Q Before he was drawn as a juror or before he went into


the jury box? A No, sir, 1 think not.


Q During the time that Mr. Bain was serving in Departnlent


9 on the McNamara case, which 1 will refer to as beir.g


indictment No. 3969, did you have any conversations with


Mrs 0 Bain? A Yes, sir.


Q When and where? A 1 couldn't tell you when, 1 can


tell you where.


Q How many conversations did you have with her! A Just


one.


Q At what pla ce? A My of fice.


Q Was that before or after MrriBain was sworn in as a


juror? A About ttwo .•.., weeks after, 1 think.


Q About two weeks after he was aworn in a s a juror?


A yes, air.


, I
I


I
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Q Any other persons present besides yourself and Mrs.


2 Bain? A No.


3 Q What was said and done there in your offi ce at that time?


4 MR. APPEL. Wait a moment, we object to that on the ground


5 that it is incompetent--you call for the conveD_sation in


6 order to make my objection inteIligible--you call for con-


7 versations had long after October 6th?


8 MR. FORD. 1 call for a conversation had after October' 6th


9 but during the continuance of the conspiracy and in fur-


10 therance of the conspir acy •


11 I MR. APPEll. 1 didn't ask that. 1 am asking you for the


time. 1 don1t need your instructions; just simply to


~.


natter or thing or any declarations n~de by Mrs. Bain to


him or any conversation between them on the ground that


they are,


And after delivering the money


to ~. Bain? We object to the e~idence and any declara


tions of the witness to Mrs. Bain or to anyone else con


cerning the transaction,in question or concerning any other


see if 1 should object.
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-Smitq Iincompetent. i rre levan t and im= terial. ::dhe~rsaY-a~~~;~
2 foundation laid for the introduction of that eVidence. V
3 THE COURT: Mr Clerk, will you give me the 122nd Cal. I


4 expect you are relying on People vs Cullam in the 122nd Cal?


5 1!lli .UTEL: I rely on the general principle. I don't know


6 what that decision --


7 THE OJOOT:· The general principle is stated here, I think.


8 The objection is overruled.


9 r:R lll'PEL: Exception.


10 A JU?O?: Your Honor, have we the privilege of looking at


11 the Exhibits that have been put in?


12 THE COURT: Of looking at the Em i bi ts? Yes sir, you have a


13 right to look at the Exhibi ts.


THE JU~OR: I would like to look at the bank-book.
14


15'
~e have no objection to them looking at it,


but it has not been introduced in evidence, only for identi
16


T.'lR :?O?D: If counsel for the defense has no objection they


I.m AirEL: We take exception to remarks of that kind for


17


18


19


20


21


fication. Has to be connected further.


to look at it.


can look at it now.


It vall be improper


this reason, that counsel attempts to put tis in the position
22


I.m ,\T-T'EL: --and to put us as a vd tness here before this


23


24


25


26


of ha vi ng to ask --


I.ffi FOTID: I v.ithdraw the remark.


jury. no~, your Honor,
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1 THE COUnT: The Gourt ...till not IX3 rmi t the jury to see it,


2 even with the consent of both parties, until properly


3 introduced in evidence.


4 11R ~h3DERICKS: That is the reason I made the statement by


5 myself, rather than for the defense to make it.


6 A


7


8


Read the last answer.


(Last qnswer read by the reporter)


A I said "Good evening, Mrs Bain"; she said "How do
-t
.you


9 do, llr Franklin". I asked her how she v;as getting along and.


10 she saiJ.. not verywell; said she was attending court each


11 day and the tit was very hard for her to h.ave Bob away from


12 her. I as ked her if she had been attending cour t each day


13 and she said she had. I told her I thought under· the cir


14 cumstances that was ill advised. I asked her if anyone


transactions or concerning the acts of a third party, or


here, or by the .....i. tness to lirs· Bain, concerning the past


concerning anything that transpired between ~.:rs Bain and


the vo'11010 line of thi s testimony.


any other person as hearsay, incompetent, irrelevant and


immaterial, not waiving the objection originally made to


approached her and attempted to talk to her. She said "yes".


the atlmissibili ty of the evidence upon every poin,t. How, roe


object to any declarations made by I.1rs Bain to the vdtness


I asked her who it v.as, and she said she didn't know.


She sa =d she was sitting in the court-room --


~.m aP3L: Just a moment. My objection, of course, went to
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1 18 FORD: The evidence will show tlJa. t Mr Bain and Urs Bain, I
2 as well as the ~~tness on the stand, were accomplices and co-


3 conspirators of the de€endant.


4 THE 00 DR T: Overruled.


6 (Laat answer read by the reporter)


7 A And she was crying vihen a man came and sat dovm beBide


8 her and asked her if she was interested in the case. She


9 told him only to the extent that her husband was one of the


10 jurors. He asked :g.er which one, and she told him 'Robert


11 Bain, and pointed him out. I asked her for a description


12 of tho man and she gave it to me. I told her viho I thought


13 it was.


14 1m .."U'PEL: How, he ou-Xht to state.


15 THE COurT: Yes.


16 ],1R APPEL1 If it is admissible at all, of course subject to


17 our objection.


19 A


18
THE COURT: state fully the conversation.


e
I am att,f-lpting to do that.


tall, angular man, wore glasses,spoke German -- English


I was going to follow that des-


The description of the man was a


You said you 'told her \\ho you thought it was.


I told her I thought it was a man who was pre-


I don't know his name.


tending to be a reporter on the Irew York Po st, and that she


had better not talk to him any more, and advised her to


away from the court room.


cription of the man.


A


brokenly.


THE COURT:20
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1 ER ..tIPPEr..: now we f:Jove to strike out all of the statement


2 of the witness with reference to the conversation with Iirs


3 Bain and all the statements of !~rs Bain with reference to


4 the transactions between herself and someone els9, and all


5 of the declarations stated by the witness to have been made


6 by Mrs Bain concerning the acts and declarations of third


7 parties, as~earsay and prejudicial to the defendant.


8 THE COURT: Motion to strike out is denied.


9 ER.APP EL: Take an exception.


10 I,m :B'ORD: How, Mr Fr81 klin, you have told us all that you


11 recall of the direct conversations wi th Mr Darrow in refer-


12 ence to the bribery of Mr Bain, have you? A All that I


13 remember, yes sir.


14


15


16


17


18


19


Q I withdraw that a moment. Have you finished this


conversation with Mrs Bain? A Uo sir. ~
!


Q Just continue; T beg your pardon. A Mrs Bain told me...


that she thought that she should have more money in advance,


and I told her I WJ uld try to arrange it for her to get it


and she then left.


"Q
20


Did you at any other time meet her again with referenc


21


22


23


24


25


26


to that SUbject?
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\, ///"_-A No, I did not, 1 tried to but I didn't. ~ ..


Q Now, do you remember the occasion of the first venire


being drawn? A Yes, sir.


Q Do you remember? A 1 don't remember the occasion of


it being drawn; I know it was drawn.


Q You remember what date it was?


J4R • APPEL. Wai t a rmoment.


MR. FORD. JUst to fix the date.


MR. APPEL. Not the best evidence.


1m. FORD. We are not trying to prove the date of the venir ;


the record shows that.


THE COURT· Overruled.


A I haventt any independent recollection of it, no, sir.


MR. FORD. How long after the first venire was drawn was


it before you received a list of names who appeared upon


venire?


MR. APPEL. Wait a moment--we object upon the ground


that it is leading and suggestive and it assumes facts


not testified to by the wi tness and it assumes-- .


MR. FORD. Withdraw the question. Did you receive--


MR. APPEL. Wait a moment. 1 take exception to counsel's


manner of examining this witness, in ins tructing the Wi t


ness by his question, by suggestion nade to him, and t~en


afterv/ards wi thdrawing the question, which shows a sys tern


on the par t of the witness to be unfair and to violate


the rules of law in that respe ct. Now, we start in on


l2~ 1
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1 line of exception, comes so often.


2 THE COURT. 1 cannot agree with you it .shows system. It


3 is done sometimes and ought not to be, that is true.


4 MR • APPEL - The jury will have occas ion to see it and th e


5 record will show what he has done.


6 JAR. FREDERICKS. Your Honor, we always don 1 t see those


7 things in the sazoo way, counsel on one side asks a ques-


8 tion--


9 MR. APPEL- That is the reason we are on opposite sides.


10 m. FREDERICKS. And being obj e cted to and thinking it is


11 not proper, withdraws it and when he asks it, 1 presume he


12 is asking it in good fai th •


13 MR • APPEL _ What you do properly so often after admoni-


14 tion of the Cour t.


15 MR. FORD. Q Did you receive a list of the names drawn on


16 the first panel, Mr. Frm klint A 1 received a list of


17 names purporting to be the names of those drawn.


18 Q' From whom did you re ceive that list?' A 1 think, sir,


19 Judge Bordwell personally, bu t 1 am not- sure about that.


20 Q Now, the record shows, Mr. Franklin, that that first


21 venire--


22 MR- APPEL. 1 object .to his telling the witness on the


23 s tam What the record shows or informing him to enable


24 him to tes tify •


25 MR. FORD. 1 wi thdraw the question. Q Assuming that the


first venire was drawn on the 29th day: of September, 1911


at what date did you receive that list froms(~Mfil~~ L~9(t)ctrt~j'~~
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A If 1 received it from Judge Bordwell 1 think 1 received


it the day following the 29th.


Q Well, if you received it from anybody else what day did


you re ceive it? A 1 am qUite posi tive the next day.
';""';{


Q Now, did youdiscuss that list of jurors drawn with any


person?


TFE COURT. 1 don't know what the witness means by that


answer. You said the next day.


A He asked me in relation to a certain day and 1 told him


following that date was the next day.


MR. FORD. Assume that venire was drawn on the 29th of


September, 1911 you received a copy of the lis t of~urors


drawn on the Third of September? A Assuming that to be


the date 1 should think so.


Q Now, did you discuss that list--


THE COURT. JUst a moment. This is a good time to take a


recess for five minutes.


(Jury admonished. Recess for five minutes.)


(After re cess. )


B E R T}H. F RAN K LIN, on the stand


Direct Examination resumed.


THE COURT. Youmay proceed, Gentlemen.


BY MR. FORD. Q Now, going back to the date you received


this list of jurors drawn onthe first venire. Did you


discuss that lis t of any ~.' these persons on it with Mr.


IB.rrow at that time? A yes, sir '.


;,


I'
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2


3


4


5


61
7


8


9


10
!


11 1


12


13


14


15


16


17


18


19


20


21


22


23


Q Where? A At his office in the Higgins Building in


this city.


Q How long after you received the list? A 1 don,t remem-


ber.


Q Well, whether it was the same day or the same week or


the same month. 1 dontt want to lead you. A Well, 1 am


quite sure it was the sarne day~ in fact 1 know it was.


Q Who else was present besides you and Mr. 'Darrow, if any


one? A 1 don,t think there wasany one present at that


time ..


Q . What discussion did you have with Mr. Darrow at that


time inreference to these people? A We took the list and


went over them, he questioned me in regard to those that


1 knew, as to their qualific,ations, and 1 think con:pared


t hem wi th rrry reports.


Q He asked you concerning those you knew by investigation


or personal knOWledge? A He always asked me that, who


1 kmw personally, what 1 knew about' them.


Q Anything further inreference to those that you knew


personally? A No; no, sir.


Q ~r did he at that time say anything in reference to the


case itself or his desire to win it or otherwise? A Oh, he


always impressed--Mr. Darrow always impressed upon my mind
,


that he wished, to win the case, if possible. That it was


an important case in his life and probably would be the


last one he would evertry of that importance- 1 donlt







1


l3 2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


446


remember that he said that that day, though, particularly,


Q State what your custom was with reference to discussions I


of that character?


MR. ROGERS. 1 object to that as irrelevant, incompetent


aId immaterial. State what happened. This kind of a


witness ought to say what the conversations were.


THE COURT. Yes, 1 think so.


A At what time?


THE COURT. Either the conversation itself or the sub-


stance of it.


Q BY 14R. FORD. How often did you talk to hiUl--or did


he talk about his anxiety to win the case? A Oh, not


very often, 1 couldn't tell you.


Q Well, about how many times? A P.robably ten times al-


together.


Q About how many times did he talk over your personal


acquaintance with jurors? A QUite often.


Q Previous to the 6th day of October, 1911? A Yes, sir.


Q When did he first bring up the discussion of your


personal acquaintance !ith jurors? ..!-_~1hEL~J!..i,.r!Le-th.~~


s~he~~j ..~Lqf jU:~:~.:
'-.


Q was there anything said as to the intirr.acy of your


acqaintance with these--


MR. APPEL. Your Honor, certainly, 1 would ask that he


would not ask leading questions, or he would not suggeat


to the witness.







1 MR. FORD. 1 am not suggesting. 1 am asking if anything


2 was said wi th reference to the intimacy, which will be


3 answered yes or no, and if his answer is intr.~e affirmative


4 ·1 will ask him what was said. 1 want to direct his atten


5 tion to certai nthings that 1 am interested in; there are


6 a great many things 1 am not interested in.


7 THE COURT- 1 think that is leading, but it is harmless.


8 Answer th e ques tion •


9 A Read the question, please-


10 (Quee tion read - )


11 Q BY ~. FORD. (Continuing )--Jurors with whonJ you had a


12 personal acquaintance? A It is a little difficult to


14 Q Answer as near as you can.


13 answer, Mr. Ford. 1 donlt know just what you mean.
~ ...---~,.".~.---~~


£<--


15


16


17


18


19
!


20


different ones J in fact, read, over a part of the list cf


jurors the first day 1 talked to him inregard to it, and


as he called the names 1 responded and told him whether 1


knew them or not, and who they were and where they lived.


At that time Mr. Davis was present.


Q Now, you stated yesterday that you procured the list


21 with all the names of jurors who were inthe jury wheel,


22 that Miss Tyson had prepar ed it.
---~"--''"'''''''''-~-'',",~,--.~;.",,--


Directing your attention


23 to that IT'a tter: Did you ever go over tha t I is t with Mr.


24 Darrow? A You are basing your question, Mr. Ford, upon


25 a:>mething 1 don't think 1 testified to. ll't'estified to what


26 purported to be a 1 is t.







1


2


3


Q Very well. This purported list of names of persons.


A 1 went over that list with Mr. Darrow, yes, sir.


Q Whendid you go over that list With him? A The day


4 they were finished.


5 Q Do you remember any names in particular that day you


6 discussed wi th Mr. Darrow?


7 MR. ROGERS. 1 suggest, if your Honor please, we are en-


8 titled to have this witness say where the conversation


9 occurred, if he may.


10 MR. FORD. 1 beg your pardon.


11 MR. ROGERS. And who was present, if persons were present.


12 1 t would enlighten us as to the rna tter. It does not leave


13 us, we cannot apprehend the situation.


14 MR • FORD. 1 think there is jus tice inthat objection.


15 Q Where did you go over this list with Mr. Darrow and who


16 was pr es en t? A At his ·office in the Higgins Building in


17 this city and Mr. navisand myself and Mr. Darrow were present.


18 Q Did you ever go over the list with him alone at any


19 time? A Oh, yes, on numer ous oc cas iona •


20 Q When was the first time-- A Not the full list, Mr.


21 Ford. That was the only time we discussed the full list


22 of jurors, that 1 remember of.


23 Q Where is that original list? A 1 think 1 have it at


24 my office, 1 am not sure.


26 were on it? A Oh, yes, 1 remember a few of them.


Do you r emelTiber any of th e m mes that..,
Of the jurors.
,."


Q25







Q Yes. A 1 don .. t think so.


Q I:b you know George N. Lockwood? A Yes, sir.


Q Did you ever see him in reference to this case?


A Yes, sir.


Q When was· the first time you saw him? A In reference


to this case?


1 Q State whether or not the name of George N. Lockwood


2 was upon that list.


3 MR. APPEL. Wait a moment. That is not the best eVidence.


4 THE COURT. The objection is sustained.


5 MR. FORE.perhapd'that is correct.


6 Q Now, did you at any time before the beginning of the


7 tr ial discuss the name, have a conversation wi th Mr. narrow


8 in reference to George N- Lockwood? A Before the tr ial


9 started?
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A It was either Tllllrsday or Friday,


2 in the first part of lJov ember. I think it ';vas november 8th


3 or 9th.


4 Q 1911? A Yes sir.


5 Q Previous to your having seen Mr Lockwood on that date,


6 had you had any discussion with Mr Darrow 00 ncerning him?


7 A Yes sir.


8 Q Going back to anothermatter. How long have you kno~n


9 IvIr Lockwood? A· About twelve years.


10 Q About how long? A About twelve years.


11 Q Had you seen him at all to sJe'ak to prior to the date


12 you, saw ... ·, him in reference to the case? A Yes sir.


13 Q


14 Q


15 Q


16 Q


On the 8th of Novembe~? A Yes sir.


How long before that? . A The 4th of November.


The 4th of november? A Yes sir.


Well, had you had any discussion with Mr Darrow in


17 reference to ~r Lockwood before the 4th of November?


18 .A


19


Yes sir.


At what place? A At his office.


20 Q
• <;;


And mlO was present· A Nobody but ~r Darrow and


21 myself.


22 Q And how long before the 4th of novem~er? A I can't


23 tell you.


24


25


26


Q


A


Q


Can you fix it in reference to any other matter?


You are alluding now to the 4th day of HoveII':ber?


You stated it was before the 4th day of November,
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1 if you are unable to state the exact length of time before


2 that-- A :No sir. I could not tell you when it was.


3 Q Was there any other matter connected with the conversa-


4 tion which can fix the 4th in your mind? A lio sir. not at


5 that time.


6 Q Was it after you had received this purported list of


7 juror~, purported list of jurors whose names were in the


8 jury wheel? A Yes sir.


9 Q By the way, how many names were in that list? A 1674.
~ • ..,,"''''., .....''' ,.:~_ .. _.".r,., .._.......,',,,..,:"",.. :..."-~'''' .. ''''~~'">; ... ,'-


10 Q It was between the date you received that list, the


11 date of your first visi t to I.1r Lockvwod on the 4th of Hov-


12 ember, that you had a conversation with Mr Darrow at his


13 office? A Yes sir.


Q Who else was present? A lJobody but r~Tr Darrow and my-
14
15 self.


Q State what the con7ersation was? A Mr Earrow asked
16
17 no. I told Mr Darrow that I thought I could talk to !1r


Lockwood, that hiJnamc might be drawn, that he Vias a man in
18 9
19 whom I had the utmost confidence, a man of character, and I


thought that lir Lockwood's friendshir for me "muld be such
20


if he didn't wish to accept the proposal as offered to him
21


he v:onld tell me so, and tho. t wOlll d end the rna tter. I told
22


him I questioned very much whether he \yould take it or not.
23


I was not a bit afraid to talk to him, because I had the
24


utmost confidence in him.
25 ----,.-----.


Q. Didn't know whether he vould take what, r':r Franklin?
26
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Q By Mr Ford: You stated that you had told r.Ir Darrow you
,


didn t know whether !f.r Lockwood wOl.l1d take it or not?


1


2


3


4


5


6


MR ROGERS:


THE COURT:


MR TIO GTiJ:S:


r.i:lIE CO unT:


Let us have the conversation.


Yes.


'i7hat he said.


State what further ~~s said.


7
A V/oulcl accept it or not, would be the proper nan e.


8
Q Accept it or not. now, to \mat were you referring?


A Accypt any pr opo sal. '
9


and teJl what was said.


cussion as to what !Tit" was?


name as bei ng willing to accept it, did you ha ve any dis-.


That is the same question your Honor ruled upon.


I think it is, l:Tr Ford. Let the wi tness go on


By Mr Ford: Previous to your mentioning. ~r Lockwood's


I have told all that was said, I think, as I remember it.A


By Mr Ford: Did you have any discussion of any ~tters


r.i:HE OOU~T: Objection sustained.


THE COu"rtT:


before you informed T\Tr Darrow that you \,,;,e1'O personally ac-


quainted \,,-jth II:r Lockv;ood? A I have given you the con-


versation , I~r }<'ord, as I remember it.


Q


1m TIOGE?S.:


1.ffi ?OGSP.S:IDhe same objection is made to the same question.


I take exception to the third iteration and reiteration of


the same thing after tho Court's rUling upon it. Let the


wit~ess, who is under a peculiar class, lot this witness


sta te the conversation if he can. We are enti tled to tl1at.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


453


Q What matter were you discussing when you mentioned


A I can tell you what I had in my mind. but I cannot tell


you what ~r Darrow had in his mind.
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fied that the first direct conversation about the bribery


MR. FORD. Your Honor will recall that the Witness testi-


MR. FORD. 1 ,don.t want you to. Have you given me all the


conversation tbat you had Q'l that occasion? A As 1


and so on.


Q At his office, and about how long prior to this con


versa tion? A 1 had numerous conversations with ifr. Darrow


r eUlember. it, Mr. Ford, yes, sir.


Q Previcus to that cor.versation, Mr. Franklin, had you had


any discussion wi th Mr. Da:r!'ow in reference to people


whom you could see and talk to? A Yes, sir.


Q When and where, how long previous to that day? A At


his office.


from the time 1 received the list of jurors up until the


time of my arrest, but it is impossible for me to fix any


cate--particularly at the time when 1 had these conversa- .


tions with him. The conversations 1 can tell you insub-


stance what they were.'


Q Well, tell us the first occasion on which ~rr. Darrow


discussed with you the possibility of your being able to


see and talk confidentially With some of the persons


whom you knew on that jury list.


tm. APPEL. We went over that yesterday before they


liar ted in wi th any eviden ce concerning the Bai n affair and


conversations had wi th this man pertaining to this case was


corr.rrenced sometime when they were walking on Spring street


l5s 1
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matter was wi th Bain--wi th Mr. narrow concerning Mr. Bain


was on the 5th of QctoberJ 1911. Now, 1 want to show


what conversations were had indirectly bearing upon it


and which led up to the direct discussion on October 5th.


THE COURT. Some conversations other than those testified


to?


LR. FORD. Other conversations, ani 1 went down the line


as far as Bain was concerned. The jury is entitled to know


the conversations leading up to that direct offer of briber


THE COUR T" . Go ahead.


A Upon numerous occasions r~. narrow asked me the question


of how many of the jurors that 1 could see and talk to.


1 told him upon all those occasions that 1 thought there


were about 25 men whose names appeared on that list of


jurors tha t 1 coul d see and talk to.


MR. FORD. Q What did he reply?


MR. ROGERS. Now, 1 suggest, if your Honor please, that


it is na~ingbut the rule of law that we be told where,


when and in whose presence, if in any presence, these


converaa tiona occurred. Ought not to as k him these kind


of ques tions 0


MR • FORD- Q Tell when and where these various conversa-


tions wer e had with M.r. narrow, as near as you can. A In


the very nature of things, Mr. Ford, it would be simply


possible to tell you the time. 1 saw ~. narrow each day


in his office, 1 think.
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A Yes, sir.


Q yes, With M4 Darrow. How many conversations did you


have with Mr. Darrow? A 1 couldn't say, Mr. Ford.


drawn, to my kijowledge, yes, sir.


Q Your discussion with--was your discussion concerning M


A On November 4th?have before you visited Lockwood?


-Q You don, t recall in particular? A You understand


ther e was so many names, 1 don, t remember,. 1670 of thetllJ.


Q Now, onthe 4th day of October you did visit Mro Lockwood,


George N. Lockwood? A Upon what date?


Q The 4th day of November you did visi t Mr. Lockwoo:i?


A No, sir, not in the immediate presence.


Q Well, you understood when 1. said wi th reference to that


matter, the discussions about the persons whom you could


s ee and tal k to? A yefl, sir.


Q Now, how many conversations about Lockwood did you


45bl
Q Between what dates? A Between the loth day of August,


1911 and the 28th of November I 1911, closer than that 1


cannot give you.


Q You said inhis office? A yes, sir.


Q Any other persons present wr.en these conversations


\vere had with Mr. Darrow in referenoo to that n:a.tter?


Q Do you recall approximately how many--withdraw that.


Do you recall whether or not ~. Bain l a name appeared upon


the first venire drawn in the case of People vs. J. B. Mo


Namara on indictment 3969? A The first:;JVenire that was


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







Ihaven'tA1 I Lockwood before that first venire was drawn7


2 any independent redollection.


3 .Q I mean with Mr. Darrow about Lockwood? A 1 understand


4 what you mean. 1 haven't any independent recollection but


5 from the very nature of things 1 must have talked to him


6 before that time.


7 MR ROGERS. If your Honor please, we move to strike that


8 out, "the very nature of things" he must have done anything


9 The whol e thing is very unnatur al and in the nature of


10 things wont carry much with it.


11 THE COURT. Stricken out.


12 MR. FORD. 1 ask that counsel's comment, "that it was


13 unnatural" be stricken out.


14 THE COURT. The jury has already been admonished to dis


15 regard them.


16 MR. FORD. Q Did you look for the name of Lockw:ood onthe


17 first venire to see whether or not it appeared there?


18 A No, sir, 1 did not.
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.Sm;tl Tod Mr -- 'lid you


2 as to ~hether the name


have any discussion with Mr Darrow


of Lockwood was on the first venire?


3 A


4 Q


I


I don t think so.


Did you on any venire before it actually appeared


5 I will make it a little clearen. A I understand what you


6


7


8


mean.


Q I witlidraw the question. You recall the ninth venire
I


upon which the name of George IT Lockwood ap~ared? A re
(I.


9 call. As I stated before, Mr Ford, ~hese are purported


10 venires. I have no knov....ledge of my O\\TI they were the proper


11 names. I reca 11 the venire that was given to me having 1.11'


12 Lockwood I s name on it.


13 Q You recall you had been given nine lists -- ei@lt lists


14 before that? A Uo sir, I don't know that the numl)er of


15 lists -- I presume there v;ero about that many.


16 Q Well, calling your attention to the time, the ninth


How' he has said the ninth. And he is asking him
21


1m FORD:


22
1m APPEL:


17 was dravv'Il on lTovember 5th, 1911, you recall that the name


18 George IT Lockwood appeared upon the list, or do you?


19 1B ArTEL: VIe object to these questions becam~e counsel


assumes hore tha t there is such evid.ence before the Court.
20


There'is a venire in evidence, the ninth venire.


24


this, keeps on asking him fOr the purpose of introducing the
23


contents of a document that is not before the Court and dl ich


the wi tness himsel f says was capurpor ted paper·
25


of course, enen ob jecting all along to this kind of
26







1 as not being the best evidence. We are tired of


458-tl
a b j ec t ing I I


2 and we ask your Honor, now, if your TIonor thinks we are


3 right to do us a favor to admonish counsel not to introducd


4 the contents of a document because it is secondary.


5 1m Fl:ED::S::I CIG3 : . But that ninth venire has been introduced,


6


7


8


111' Appel.


1m .~PE1: TIe ask your Honor as a matter,of favor if notes
the


a matter of right, to instruct him that it is ~veriost_ ~cyro


9 in the profession; and tha t he cannot introduce the cor.-ten to


10 of a document by oral evidence eXCe!lt ull<.ler certain circum


11 stances. ITow, he is asking if his name appeared on a certai


paper that is before tm Court.


MR FO~E: I obJect to haVing counsel request tho Court or


case. I am not attempting to heve the vd tness on the stand.


I am. simply directi 18


Dow we object upon the ground that it calls for


date of the ninth venire, a list of names purporting to be


the names of tllese villo were dra~TI on that venire?


oral evidence, secondary evid.ence; not the best evidence.


The document itself referred to in the question is the


best eVidence; that it could show' for itse,lf the purport


testify to the conten~s of that venire.


order t}1..a t the issue may go before the Court I \I;ill ".."1 thdraw


the question in its present form and put it in this form:


Did you receive on or about the 25th day of November, the


I violate them, and the ninth venire is in evidence in this


anyl)ody else to instruct me as to lTI:lT duties in Court until


his attention to that matter contained in that recilird and in


1IR APFEL:
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the matters referred to and the explanation of the witness


or the conclusion of the witness, or opinion 'of the \yitness,


in reference to what it shows is not the best evidence.


THE COURT~ What Exhibit did you refer to~


I.ffi FORD: This witness has testified --


THE COlJRT: I am asking you what Exhibi t you refer to?


:MR :hURD: I am referring to the date of the ninth venire


which contains the list of jurors and persons dr~TI as juror


on the 25th of November, 1911. Now this witness has testi


fied that he used to receive lists of these purported


names of those dra'wn on thoo e various venires. lTow, I am


asking him on this date if he received such a list. It is


merely preliminary, and i~structed certain persons vjlose


names appeared in this list.


THE OOuKT: Is this list in evidence?


l.'IR FORD: The list is in evidence; it is the ninth venire.


THE COunT: I \till go back to my original question. What is


the number of that Exhibit?


ER 70G'TI:F.S: Number five.


1m APTEL: The witness testified to recei ving what reported


to be copies, not the original. That original is here on


file. The witness has stated that several times.


1ill FRE~ERICKS: I find that on page 65 of ~le transcript,


written into the transcript.


TEE (J)u"RT: Well, v"hat follov;s.


1~ FREDERICKS: Page 65 of the transcript, the name of







460


1 George n Lockwood introduced unier the testimony -- a minute


2 order under the testimony of Clerk Monroe, -- George 0 I.'Ionro e, .


3 the entire venire is set out there, their. names and adclresse •


4 THE CO li'RT: Read the questiion, l.~r Repor ter, {)1as t question


5 read by the reporter) Ob jection overruled.


6 IvIR A1?PEL: We except.


7 A I did.
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Q Did you notice the name of George N. Lock


such list?


3 MR • APPEL. We object upon the ground it calls for hear say


4 evidence; secondary evidencej not the best eVidence;


5 incompetent l irrelevant and irumateria1.


6 THE COUR T. Overruled.


7 MR. APPEL. We except.


8 A 1 did.


9 MR. FORD. Q Now 1 previous to the name of George N. Lock


10 wood appearing upon that list you had received various


11 other liD ts? A Yes, sir.


12 Q At the time of the receipt of the various lists preced


13 ing the list of that date did you have any discussion with


14 ~. Darrow as to the name of George N. Locbyood appearing


15 or not appearing among those previous lists?


16 MR. APPEAL. We object to that upon the ground that it is


17 incompetent, irrelevant and immaterial, that it assumes


18 facta not in evidence and uponthe ground that it calls for


19 secondary evidenc e.


20 THE COURT. Objection overruled.


21 MR APPEL· We except.


22 A 1 cannot answer that question by yes or no. 1 will have


23 to make an explanation.


24 MR. FORD. 'mery well. Answer it any way you can as near


26 had been mentioned ~tween i.1r. Darrow and myself along wi th


A The name, Mr. Lockwood, before that time25 as you can.
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tirely by the evidence that is introduced, and this is not


a venire


We have identified


Each time


MR. FORD. We haven t t offer ad it yet.


it and expect to offer it la ter on.


THE COURT. 1 think that the jury should be governed en-


the names of other jurors.


was drawn the lis t was gone over by Mr. Darrow and myself,


compared With the reports as rendered by my operators and


in his possession, and marked good or bad, and when we


read these venir es hewould--we would look, rather, to


see the names we had discussed of men 1 could talk to


were on that list, and upon this particular list, the name


George N. Lockwood appeared, but he did not mention Locknoo


name to me particularly onthat date.


MR • ROGERS. If your Honor please, on reflection 1 no tice


that the bank book,purportedYbank book has been offered


for identification and while we do not believe that it is


admissible under the law, ru. Golding of the jury, requested


that he be allowed to see it and 1 had--as 1 say reflected


upon that, and 1 think it is right he should at this time


see it so he could understand the testimony and 1 there


fore, withdraw the objection to it.


MR. FORD. Inview of the Court's ruling that he would not


allow them to see it whether either side consented or not,


we have nothing fur ther to say. We wi 11 introduce pr oper


aridence at the proper time.


THE COURT. Wait a moment.
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1 as yet a piece of evidence and may never be a piece of


2 eJ'idence. When it is they will have a chance to see it.


3 m. FORD. When you went out to see Mr. Lockwood on the


44th day of November, 1911, at his house, who accompanied


5 you out there?


6 Kean Fi tzpatr ic k.


A Mrs. Franklin, my daughter Rose and


7 Q Who was the chauffeur? A Fred Hoffman.


8 Q Tha twas a t Mr. Lockwoodts home, 1 think you stated?


9 A Yes, air.


10 Q The first time? A Yea, sir.


11 Q What occurred at that time? A 1 went to the door and


12 knocked. Mr. Lock-wood appeared at the door in his night


13 dress. 1 told him 1 would like to have a conversation


ILl with him; he told me it \"lould be impossible that night,


15 that his Wife was ill, that he would be gladto see me at


16 a later date, and talk With me. 1 asked him when he thought


17 he could come in and he said he thought the following


18 Thursday. 1 asked him to call me up when he got in town


'19 and make an engagement so that 1 could see him. That


20 was all. 1 bid him good night and left.


21 Q Did he call you up? A 1 don, t remember.


22 Q Did he see you on Thursday? A It was ei ther Thursday


23 or Fr iday •


24 Q At what place? A At my office.


25 Q That is in the Chamber of Commerce Building in this


26 city? A Yes, sir.
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1 Q On Broadway between Firat and Second streets? . A Yes,


2 sir.


3 "Q What conversation did you have wi th Mr. Lockwood at


4 that place and time? A Mr. Lockwood came in the office--


6 A Mrs. Frankl in.


7 Q Mrs. FranIa.lin'? A Yes, sir.


8 Q Was she present in the same room With you and Mr. LoCk


9 wood? A When he came in, yes, sir.


10 Q Was she present during the conversation? A No, sir.


11 Q Just tell what was said. A(Mr. Lockwood came in; he
'---


12 said, "Good morning, Bert." 1 says, "Hello, George, how


5 Q pardon me just a moment. Who else was present?


And 1 said, "you remember Mrs. Frankl in,13


14


are you?"


don't you?" And he said, "Yes, 1 believe 1 do." He


15 shook hands With her. 1 requested Mrs. Franklin to step


16 in to the 0 ther room, Which she did •. 1 then asked George


17 to si t down. He took a chair. 1 asked him how he was·


18 getting along and he said, "First rate." 1 asked him


19 when he moved to the ranch and he told me, 1 think a year


20 before, previously. 1 asked him if he had his place


liked it, and he said, "EJirs t rate." 1 said, "Geroge, 126


21 paid for, whether he had traded his property on Newton


22 ~reet for the ranch--l have forgotten his reply at this


23 time. 1 asked him What he raised on hie place and he told


24 me some alfalfa and other things. 1 asked him whether he


25 thought he could make a living on the ranch, how he
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1 want to talkto you confidentially. May 1 do so~" He


2 s aid, "Yes, Bert, you and 1 always can talk together."


3 1 says, "This is a matter that is of a great deal of


4 importance and it might lead to complications, It and 1


5 said,"l consider you are my friend and 1 know that under


6 no circumstances will you repeat anything that is said


7 to you wi thout my permission." He assured me that .that


8 was true, he said, "Bert, under no circumstances will


9 1 do anything that would cast any reflection upon you."


10 1 then asked him if he knew that 1 was working for the


11 defense in the McNamara case. He told me, "Ro," he didn't


12 know it, that was the firs t time he had heard it. He


13 said that he was glad to hear that 1 was employed and


14 a sked me how 1 was making out, and then 1 asked George, 1


15 told George--pardon me, 1 will repeat the conversation.


16 1 said, "George, you and 1 are getting old, getting along


17 in years, the both of us 1 think have worked hard and


18 have accumulated but very little, and 1 think the time


19 has come when you and 1 should us e our br ains a little


20 more am use our feet and hands less." He said, "Yes,


21 Bert,l agree With you." 1 said, "George, 1 have a pro-


22 posi tion to rzake to you whereby you can make some money that


23 will relieve you in your old age and be of ma terial aesis


24 tance to myself at the same time." He said, "All right,


26 name was in the list of prospective jurors that might be


1 told him--l asked him if he knew hie25 Bert, spit it out. w
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1 drawn at a future date in the Superior Court of this


2 coun ty and he told me he didn't. 1 asked him tha t in case


3 he was drawn, thatupon a proper arrangement he would vote


4 for a verdict of acqui ttal in the McNamara case. trW ell, "


5 h e said he didn! t know, that was a Bar ious quee tion, and


6 he says, "1 would want to think that over." 1 says,


7 "George, you t~ your time and think it over and if you see


8 your way clear 1 can give you $500 in cash and at a


9 future date, and after you have been drawn as a juror and


10 accepted, and after you have voted for a verdict of


11 ~quittal in the McNamara case 1 can give you $2,000 more."


12 He said, "Bert, that is a matter 1 would want to think


13 over." 1 says," "Take all the time you Wish, George) but


14 under no circumstances repeat this conversation. tf He


15 a ssured me that he would not and lef~
---_.-_.-------,_._"."-_.".


16 Q When next did you visit the ranch, Mr. Franklin, Lock-


17 wood's ranch at Covina? A 1 am not positive as to the


18 date, but 1 thiI"k it was the follOWing Sunday.


19 Q The fallOWing Sunday? A 1 think so. 1 am not sure.


20 Q What occurred there at that time, and who was present?


21 MR. ROGERS. ~ardon me, will youread that?


22 (Last three questions and answers read.)


23


24


25


26







61
~


Petcl A' I drove there in a machine. Ur Lock~ood was in his


2 front yard, I got otft of the machine and I says: "Good


-3 mornin a OeorO'e" or TlGood afternoontf
, a have forgotten.o to, ,


4 I spo ke to him anyway, and addressed him and Shook hands.


5 Well, I said: "George I want to have a Ii ttl 0 further con-


6 versation r.ith you in regard to the matter we spoke about in


7 tho office." He said: TlBert,I have considered the matter


8 and] do not think under the circumstances I had better


9 accep t the money, because thore is to 0 much danger attached


10 to things of that kind for not only m~Tself but for you";


11· and I as ked him if he wi shed to consider the matter further


12 and he said he did, and I left him.


(Las t porti on of ansv;er read)


13


14


15


lim ROGERS:


Q


~hat was that last statement?


ITow, do you recall the 25th 0f Hove mber,


16 Saturuay, 1911? A Very well, yes sir~


porting to be a list of jurors dra~n from that venire?


A
20


17


18


19


21


22


Q


Q


Q


A


Did you,after that date,call on Mr Lockwood? A Yes s'r.


Was that before or after you had received a list pur-


After I had received the list.


When v.'as it that you sawUr Lockwood, and at what place.


I saw him on Sunday, the 26th day 0 f 110vernber, 1911,


qt his place at ~alnut Center.
23


wno was present besides yourself and Mr Lockv:oOQ?


Duri.ng the conversati on, you mean, that I had wit h him?
24


25


26


Q


A


Q Yes. A Nobody, not to my knowledge. •
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Q Vlliat ~as said and done there at that time? A I told


George that -- I asked him if he had been summonsed as a


juror, and he said "lIo". Well, I said,. "your name appears


on that" venire whi ch Vias drav.n yesterday and you will be


probably served", and he says "yes, probably Van. Fleet will


serve me as he comes in and out from Covina on the car


near my place". And I said, "George, I Viould like to have


you consider that matter again", or, "are you ready to re


consider it?" And he to ld me that he had though t the matter


over and asked me what I could do. I told him that if he


would serve upon the jury and vote for acquittal that I was


in position to give him 0500 cash and a payment of $3500


after the case was closed, and he had voted for an acquittal.


Well, he said He didn't know about that, and asked me what


assurance I could give him that the money would be po. id to


him. Well, I told him we were placed in a pomition where it


would have to be paid of necessity, the very nature of the


proposition itself would make it compulsory we should pay


it. He said that was all right, but he wanted to be sure,


if he was going to take the money, he wanted to be sure that


the money would be given to him, he wanted more than my


word. I told him that I thought satisfactory arrangements


.could be made, satisfactory to him, so that he .,,,-onld be


satisfied he would receive his money, and we agreed at that


time that he should come into Los Angeles the next afternoon


at about 4 or 4:~O o'clock and ring me up at the office smd
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1 make an engagement to see me. He asked me for my telephone


2 number; I took a card which I had and wrote both numbers


-3 upon the card, and gave it to him, and left.


4 Q That card is the card which you have alread:t irlen ti fied _


5 let me have those Exhibits, M:r Clerk, please -- tha t is the


6 card which you have identified and which has been marked


7 People's E~libit 6, is it, Mr Franklin? A Yes sir.


8 Q Did you report these viSits up to this ,time to lir


9 Darrow? A You are speaking no~


12 the fact 0 f reporting it, nosit.


I will go back to the 4th of November visit; did you


Well, I don't rememberAreport that visit to !lir Darrow?


10 Q


11


13 Q Do you remember discussing at all these first visits


14 in the early part of Iro vemb er, wi th Mr Darrow? A I to Id him


15 I had seen him.


THE C01'P. T: Yes. What did you sa;; , and v;r..at did he say?
20


IIQ By 'r Ford: Give us the \vhole conv ersati on.
21 _....._.~.~ .........._,_.---..-"-~-~.-."" --,.' .... _. -'~"-


A He asked me • .p I thought I.1r Lockwood was a man to be1 ... I
)


A He asked me what I thought j


We would like to have the ,,'hole conversation,


Wha t did r~r Darrow say?


till ROGlmS:


if your Honor please.


Q.16


18


19


22
trusted and I told him emphatically I thought he could, that


23
from my acquaintance with r.Tr Lock\mod for the last number of


24
years I thought him to be a man of sterling integrity and a


25 man that would at least listen to me patiently, and on


26 count of our friendship r~peat nothing that ~s said.


about it, about him.
17







2 Itoc kv;o od?


1 Q What did you tell Illr Darrow about that visit to Mr


3 NR TIO G~TIS : I suggest tha t is improper, I have jus t pro-


4 tested against it, I do not think they ought to lead him


5 under these conditions.


seen him.


Q After the first vi s it to l:.r Lockvro od, yon


Answer the question? Shall I answer?


By Mr Ford: ,Give the en tire conversation that occurred.


A


have stated to Hr Darrow.


A I don't remember any conversa tion in regard to ~.lr


Locky;ood at all after the 4th day of lTovember until the


conversation wi th Locb'."ood?


he remembers it.


night of the 25th day of l:ovember, 1911. I have no inde


pendent recollection of it, except to tell him that I had


Tell UG r:hat occurred on the 25th day of november,


TIm COURT: No, don't answer.


A


Q


TIm COU~T: Yes, he can reci te the entire conversation


THE COLST: Objection sustained.


rm ROG:BS: Iro, he sal d he didn't rememb er .


::,3 FOnD: Perhaps yon are right.


Q By Er Ford: What conversation, if any, did yon have


v::ith r!Ir Darro\";' in reference to ~~ Lockwood, after your' first


!lr Darrow about your visit to Lockwood?"


1m YO~D: That that question is leading, "What did you
6
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Yes, include all those. A I met Mr Darrow at what is4 Q


2 MR no GERS : Where, and the persons present, ana. the time


3 of d.ay.


\,4 i1


~op l' beti:een you and Mr :9arro". wi tll reference to l~r loc kViOO d?


others" •.


me to look at it with the remark: "That looks better".


A At that time the drink came, and we drank.


"Uow, at the time he told you that looks better".Q


suggest these things to this vdtness. The witness says he


took a paper from his pocket and. I looked over it and. Darrov


says: "That looks better", 0.11(1 then he says \vith resp oct to


what, if anything, did he do with reference to the list?


pocket was a list, but counsel puts it to him -- I except


to that at this time, and I sincerely assure your Honor that


I mean it. I do no t think it is proper that they should.


I,m -::OGE?S: He has not said that paper he tooic from his


I glanced at it, and said: "Yes, th"lt looks better than the


and told him I had had my dinner. Mr Darrow then asked me


if I v,"Ould have something to drink, and I tal,a him yes, and


then he took from his pocket a paper, opened it, and asked


doVin and introduced me to ~:i:r Steffens. I tol,i him that I


had met Mr Steffens at one time previous, and !v~ Darrow


asked me if I would have dinner with them. I than~ed hi~


known,I think, as the Grill Room of the Hotel Alexandria.


at the corner of 5th and Spring Streets, in this city, in


company with Mr Lincoln Steffens. Mr Darrow asked me to sit
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you should be most careful to avoid how your minds are in-


fluenced by any matter that might be deemed as evidence,


this list -- if that is not a tip, I never saw one.


I\IR FORD: I. beg your pardon, I don't see how it is a tip


in any shape or-form, it is not intended as a tip.


Q Viha t did he do with reference to the paper? Did. he


make any intimation as to the paper? A Yes, he called


my attention to two n~~es appearing on that paper.


Q What two names? A George N 1~ckwood was one of them.


Q Well now, is that all the conversation you had at


that time and place with rur Darrow? A No sir.


Q Continue with the rest of the conversation.
--=--""""~--~~.


A Mr Darrow asked me to take that list and compare it


w~th my report in my office. I told him, under hiG request,


I had removed all reports as fast as received to his office,


and I thought they were locked up in the safe of which rur


Russell had the combination. He then instructed m~ to get.


IJr Russell on the 'phone, have him come down to the office


and open the safe, compare the list of venire men with my


reports REHx£ on file in his office and get three or four


of the operators and get them busy upon that list.


THE COURT: Gentlemen, circumstances of my engagements with


the Insanity Commission compel my adjournment. Before doing
__~'4_·__"· •.. "",•._ .••


so, the Court will, as stated, for the reasons presented


. to you this morning, adjourn until 9:30 o'clock Friday morn


ing, day after tomorrow, and during that considerable inter


view, it is my duty to again admonish you, as heretofore,
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1 outside the eVidence as presented to you on this witness


2 stand and the deductions you may draw therefrom. to avo id


3 any conversation or discussion upon this sUbject. you should


4 not permi t anyone else to talk to you and you shoul(l not


5 form or express any opinion in reference to too merits of


6 this act jon until the v;hole matter has been submitted to you~


7 The Court will now adjourn until 9:30 o'clock Friday morning.


8


9 (Here the Court took a recess until Friday. May 31,


10 1912. 9:30 o'clock A.M.)
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cross-examination.


think it was Arizona, somewhere in Arizona, that he was


on his way- here and for me to get in touch 'Vi th the s1 tua-
I


-j b(j~


June 12, 1912; 2 P"1


t. B ROW N E,


AFTERNOON SESSION.


SAM U E L


Defendant in oourt With counsel.


on the stand for further oross-examination:


MR. ROyERS. Q ~. Browne, how soon after the blowing up of


the Times Building wer e you engaged in an effor t to de teo t I
the perpetrators of the orime 7 A About 6 hours.


Q From that time on state whether or not you devoted your


self for some months to the effort to discover who, as a


matter of fact, did blow up the Times and where they were1


YR. FREDERICKS. Objected to upon the ground it is not


A"R. ROGERS· Preliminary to some other matters.


THE COUR T. All r ight--overru1ed.


A The Times was blown up on the first of october, 1910,


midnight. 1 reoeived orders from b~r. Ford 'Nho was then


acting district attorney, Captain Fredericks being absent


frou, the City, to take up the matter of th1s explosion.


I also received a telegram from Captain Fredericks from, I
/


tion and ,procure such evidence as 1 could to assist the


po1io~ and so forth, and acting upon that I started to in


ves:itl.gate, and 1i~r. Ford direoted me to,at that time, to


repor,t to you.
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1 Q Meaning who? A 'Fo you.


2 IlHE COURT. You mean l,tr. Earl Rogers?


3 A Mr. Rogers ~


4 THE COURT. Say so so the record wi 11 i mic ate who you mean.1


5 I.lR. ROGERS. Well, after that, did you or not devote your I
6 time exclusively for months to looking up the perpetrators


7 of the Times disas ter "i


8 MR. FREDERICKS. Objected to upon the ground it is not


9 cross-examination.


10 THE COURT· ~verru1ed.


11 A 1 did.


12 MR. ROGERS. Q Well, as a matter of fact, who was it who


13 found out who did blow up the Times?


14 MR. FREDERICKS. Obj ec ted to upon the ground it calls for a
.


conclusion of the witness and not cross-examination.


THE COURT. Objection sustained.


17 MR. ROGERS. In that behalf, your Honor--will your Honor


18 withdraw the ruling for a moment?


19 THE COURT. 1 haven't any doubt but what it is calling for


20 conclusion of the witness, ~u. Rogers.


21 MR • ROGERS. Q, State whether or not you discovered yourself


22 the evidence s~owing that J. B. Brice, as he was then


23 ~nown, as one of the persons who blew up the ~imes?


24
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26


MR. FORD. Objected to upon the ground it is not cross-


t . 1 1 can't see what bearing
examination and it is imma er~a •


it has on--
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MR. ROGERS. 1 will state just exactly what 1 am going


after if there is no objection to its being s~ated. 1 can't


state it partially, 1 will have to state it in full.


MR • FORD. Wi thdrawthe objection; go ahead.


A What was the question?


(Last question read by the reporter.)


A 1 discovered some of it with the assis~ance of others.


MR. ROGERS. Q What others'l


MR. FORD. We object to that as irrelevant.


MR. ROGERS. Q Those working under your direction, weren't


they? A Yes, sir.


Q Now, as a matter of fact, the evidence that was produced


before the grand jury, which led to the indictment of


Brice, Schmidt, Caplan and others, as a matter of fact was


produced and procured by yourself?


MR • FORD. Objected to as irrelevant and immaterial. 1·


can't see what bearing that has got on anything this Witness


has tes tif ied to •


THE COURT. Exactly the same question that was presented


before.


MR • ROGERS. Discovered and produced the evidenc e befor e


the grand jury·upon the indictment of Brice, upon the


indictment of Schmidt, upon the indictment of Caplan and


others for bloWing up the Times.


MR. FREDERICKS. We would be willing to go into it and


let the matter go into the record, except it doesn't see
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be per tinent or mater ial.


THE COURT. 1 do not see the materiality.


Mr. ROGERS. It goes to this, Your Honor: We will show
\


t hat Mr. Browne, as a matter of fact, to the knowledge of


the defendant Darrow, as he well knew, was the man who ran


He \vas thedown the perpetrators of the Times horror.


that that led to the plea of guilty, and for the purpose


man who discovered J. B. Brice, he was the man who discover


ed Schmidt; he was the man who discovered Caplan; he was


the man who produced the evidence and procured the evidence


which went before the grand jury upon which Brice, after-


wards known as McNamara, was indicted, and which led to the


fact that Mr. Darrow, as attorney for the McNamaras, advised


them to plead guilty, that such evidence was insurmountable,


and we further purpose to show that the defendant Darrow


knew all the time, when he made his s ta tement to Mr. Brown~,


and when he did all the talking that he did to Mr. Browne


that he was talking to the very man, the very chief of them


all, the man who most Was interested in the conviction of
. the man


the McNamaras, the man whom most knew about it and/whose


efforts did, as a matter of fact, land J. B. McNamara and


J. J. McNamara in the penitentiary upon a plea of gUilt~.


We purpose to show that, and we will produce Mr. Darrow to


say beyond question that he was aware from the transcript


before the grand jury which he had delivered to him and


in his possession, that he read from this transcript and
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of showing that it would be most unlikely, knowing


did that tbi~ was the very chief of them all, the very


wan whom he had to fight and whose work he had to combat


all the time, that it was most unlikely


anything corrupt to him,







about it; there cannot be any quest~on about the truth 0 f


what I said, because we all know it to be true, who are


est with ourselves, and V'oho knew something about it.:.~. __


MR FREDERICKS: we will stipulate all ofth e things whiC:i
Mr Rogers has recited as facts, are facts.


1,m ROGERS: Very well.


1 or that he 'Would say anything to him tmt was not -- we


2 might say, in his ovn behalf, t hat he \\Ould attempt to


3 say to him, til will take c are of you','· ,Mr Browne." Why ,


4 he might just as 'lIe11 have talked to the very chief of


5 all, as Nr Bro'lme was. Now, th el'e cannot be any dOUbt


6


7


8


9


10 I
11


In regard to what 1,fr Browne had to do12 MR FREDERICES:


13 vr.i. th the awehenaion and arrest -- apprehension and the


14 securing of the evi Cience against the McNamaras, I still


15 maintain that it is immateriaJi..


16 MR ROGERS: I have a right to show whether or not 1[r Darro\v,


17 knowing that, woul-d be likely to say to him, "I vlill take


18 ca re of you."


19 THE COURr: It is a stipulated fact in the record now, for


20 whatever it may be worth.


21 MR ROGERS: Now, Mr Brovme, let me ask you if your recol-


22 lection as to the place, the precise place vvilere you met


23 Mr Darrow on the occasion of this conversation is very


24 clear in your mind. I want to ask you if itvma not clo se


25 to the corner of New High and Franklin and approaching


26 the door of the Hall ($ Recor<ts' here, this building itself
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that you saw? A I can tell you exactly ,'here it was.


Q All right, tell us where it was. A It was on the


north side of Fatanklin street near the corner of l{ew High


and east of New High, right near th e entrance, the old


entrace to the old post-office, o~ the Franklin street


side.


Q, After the conversation did you see whether lIr Darrow


then'vent right straight on up to the court room? A After


he left me he turned and started across the street, ooross..
back to Franklin street, like he 'was going across to the


south side and I went arou~ the corner and went directly


into the P..all of Records. I first came here.--


Q Directly into the Hall of Records? A Yes.


Q Mr Darrow \'\6S h ere in the P..a 11 of Records in the c ou rt


room of Department 9 very shortly aftel"\vards, wasn't he?


A Yes sir.


Q' How many moments?


UR FREDERICKS: The wi tness is stating from his o\m knowl


edg e, of course.


THE CQURI.': If he knows.


MR ROGERS: Yes, I didn't ,\ant Mr Browne to say what he


does not know.' A I came to this room first, I


thought thi s vas th e room the trial was hel din.


Q The other room? A yes, tbait room. I came to that


room first, expecting to find Captain Fredericks. He


va an' t there and I,"vent righ t up to his office.
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"1 lootion is as I got on the elevator to go up there, Mr


2 Darro~7 got off the elevator to come in.


3 Q It'~l8s just ab cnt court time that you met Mr Darro\v


4 down on Franklin a nd New High, '718sn' tit? A It was


5 shortly before 10 o'clock, just abcnt court time.


6 Q .rust befo~ecollrt time?


7 1v1"R FREDERIOJKS: I think the expression Itcourt time" might


8 be a Ii ttle misleading as the hour was not at~s 10


9 o'clock. I think it vas 10 o'clock on tmt morning, but


10 I am not sure.


11 :AIR ROGERS: I suppose the record will show -- he says


12 about court time -- vha tever it may have been.


13 Q Do you remember whether itwas half Ia st 9 or 10 that


14 morning? A Oh, itv18s after half past 9, because I


15 didn't get Franklin until about that time.


16 Q well, at any rate, you'...-ent into the court room, ex-


17 pecting to meet Mr Fredericks, because you thought he ',rould


18 be there inattendance on the trial? A That is where I


19 expected to find. him, because it was just about court time,


20 10; o'cloo k in the morning•.
21 Q About court time. l'l'ow, I want to b agin back lin t h the


22 first tim e you 'trent out to Lockwood's, an d I will direc t


23 your attention to that. Did I understand you to say that


24 \">8S Saturday, the 25th of November? A yes sir.


25 Q You had been told by someone to go t here, had you not?


26 A I had received my instructions, yes sir.
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Q Did you see Lockwood on t hat occasion? A I did.


night?


Q No, e.t the time you received your instructions? A


did.


Q Di d he t ell you vme re to go? A No, he di d not.


Q Well, I mean to say, did he tell you ,,'!here it was, did


he give you the direction s as to finding the place?


11m FREDERICKS: That is obj ected to on the ground it is


hearsay -- it was impossible for us to go into t mt be


cause it ,:'\6S hearsay, and certainly if we cannot go into


it the defense cannot go into it.


llR ROGERS: We most assuredly can.


THE COURT: 'Obj ec tion overruled.


A What is the question? (Question read.) He did not.


liR ROGERS: Did llr Lockwood f!By anything about where his


house "?ss si tu sted, to you? A Yes, he did.


Q' Now, going out th ere that evening, I un derstoo d you to


say oome p:l rsons accompanied you. I am f¥)eaking now of the


night of SaturdaY, -- mo was it, vho accompanied you?


A It 1;"as Miss Hitchcock and Mr Ong and l.{r Allison.


26
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Q The gentleman sitting here, Mr.Ong? A Yes, air, and


Mr. Allison, and the chauffeur, a atranger that 1 cannot recall


his name.


Q When were your directions given to you to go out on that


occaa ion? A The aame day.


Q During the afternoon or forenoon? A During the afternoo i


yes, air.


Q During the afternoon? A Yea, sir •


Q That was before Mr. Fredericka went out to the Monte, wasn't


Ait, that he gave youthe directions to go out?


Q The driver of the car? A He was driving the car.


Q Who is Mr. Allison? A He was then wor king out of the


district attorney's office.


Q Is he working there now? A Yes, sir •


Q When you got out there that evening, where did you dis


pose yourself, where did you place yourself? A Why, we.


passed Lockwood's house to a road that cuts qcross a big


field there and we drove out in that road and stopped, and


that gave me a sight up and down the road leading to Lock


wood's house both ways, and we stopped over in the field


there and we stayed there for a while and finally 1 decided


there was no use to stay any longer, and we left.


Q No one came? A No one came that 1 know of.


Q Vllien did you next go out to Lockwood's? A Monday.


Q Di d you ge t any directions on that oc cas ion? A yes,
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Q And that was before Franklin was telephoned to go out,


was it not? A Yes, sir.


Q At about what time inthe afternoon was it you were direct d


to go out there? A 1 was at Captain Freder icks 's house


aoout 2 0 'clock.


Q - And it was there e.nd at that time you received directions


to go out? A 1 received my instructions from Captain


Fredericks at that +'ime.


Q Did he tell you they were going to telephone to Franklin


to get him out there that night?\ A He did not.


Q Well, you went out there in pursuance of directions


received at 2 o'clock and disposed yourselves about the


place. Would you mind telling me again who went out with


you on this occasion, on Monday night? A Mr. Carey,drcve


the machine, Mr. Allison and Mr. Ong and Mr. Campbell and my


self wer e the balance of the par ty •


Q Mr. carey has been inthe district attorney's office for


a long time~ he is one of the attaches there, or whatever


you call them? AYes, ,sir •


Q Detective or what not? A Yes, sir.


Q Mr. Allison is in the same capaci ty? Aves, si r •


Q Mr. Ong is also a detective? A yes, sir.


Q And Mr. Campbell is the same Mr. Campbell you spoke about


being down at Third am Los Angeles, that is Jim Campbell'7 '


A ves, sir.


Q And you are chief of detectives? A Yes,
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1 Q NOw, when you all got out there who was it that went


2 up on the water tank? A Allison.


3 Q And did anybody go up on the water tank with him?


4 A No, he went up alone.


5 Q Who was it went out and hid in the hay? A carey and


6 Ong and Constable Hicks.


7 Q The gentleman her e went in and hid in the hay? A Yes,


8 sir.


9 Q You know whether that was barley hay or not?


10 MR. roRD. We object to that as irrelevant and immaterial.


11 MR. ROGERS. 1 just wanted to know if he got any burrs


12 in his hair or not.


13 THE COUR T. Obj ect ion sus tained.


14 MR • WOGERS. 1 wi thdraw it.


15 Q Who was i t--and Campbell went with you into the back


16 screen porch? A Yes, sir.


17 Q Was there an effort to get Franklin out in the barn


18 Where Mr. Ong in the hay and the few others could hear him?


19 A 1 wanted to place him where he could see and hear what


20 was going on.


21 Q Let me call your attention to the question again: Do


22


23


24


25


you know of any.effort that was made or was going to be made


to get Mr. Franklin out into the barn where Mr. Ong and others


of the hay brigade could hear him? A Yes, sir.


Q Well, you didn't get Franklin into the barn then 80 Mr.


26 Ong didn t t he ar it? A No, 8 ir •
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1 MR. FREDERICKS. ~hether Mr. Ong heard anything, your Honor,


2 we move to strike out the answer.


3 THE COUR T. 1 don't understand the answer, which quee tion


4 is answered?


5 MR. FREDERICKS. He can'tltestify what Mr. Ong heard or


6 didn 1 t hear.


7 THE COURT. Strike out the answer.


8 MR. ROGERS. Answer the ques ti on •


9 A What is the question?


10 THE COUR T. 1 don I t see how he can answer the quee tioTI, Mr.


11 Rogers.


12 MR. ROGERS. 1 will put it in another form: You never did


13 get Franklin in close pJltoximity to the hay 10ft where Mr.


14 Ong and others were?
I


15 MR. FORD. 0 bj ec ted to upon the ground incompetent--
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THE COURT. Qverru1ed.


A We got him right close to the barn under the water tank.


MR. ROGERS. Q Did youget him inside the barn? A No, sir.


Q Well, then, he turned around and went outside to the


road, that is, Franklin did? A Yes, sir.


Q And got into his machine and went away? A Yes, sir.


Q The next morning you came to the district attorney's


office~at 8 o'clock, approximately, did you? A Yes, sir.


Q Who told you what time to go down to Los Ange1esand


Third? A That morning?


Q Yes. A No one that morning.







1 Q No one that morning--someone did the night before,


2 then? A Yes.


3 Q Who was it? A Mr. Lockwood.
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1 Q Told you where to go and at what time to go, didn't


2 he? A Yes. sir.


3 Q Did you have any information t hat the "big fellow" so-


4 called, was coWing out to Lockwood's that night? A I


5 di d not, until after I got out th ere.


6 Q . After ,you got there, di d you get some? A yes sir.


7 Q From whom? A Lockwood.


8 Q Then, you had a talk with Lockwood before Franklin


9 arrived? A yes sir.


10 Q You toaH Lockwood wh ere all these men would be, 0 r


11 approximately, did you? A Yes f?ir.


12 Q So th at he c oul d conduc t Franklin a round into thei r


13 vicini ty, that so? A 1 Yes sir.
were


14 Q Then, when you told by Lockwood t.he time and the place,,.
15 namely, Third and Los Angeles, and the time, quarter before


16 9 the next morning, did you notify your men that night to


17 be do'Ml at Thi rd and Los k\geles, or di d you notify them


18 the succeeding morning to be dOVin there? A I notified


19 some that night and some the next morning.


20 Q Who, as a mat ter of fac t, did go dOVin to Thi rd end Los


21 Angeles on that morning, or Third and Main, or that vi-


22 cinity? A why, there was Mr Allison, Mr Ong, Henderson


and Rock\vell and Campbell and myself.


Q Henderson end Rockwell? A Rockwell.


Q Well, in view of the fact that Henderson and Rock\7el


were not out to Lockwood' B the evening before you got th
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26
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1 trot morning? A yes sir.


2 Q Where; at the office? A yes sir.


3 Q, DO you know where Henderson a nd Rockwell di spos ed them-


4 selves that morning? A No, I do not.


5 Q Did you tell them VI mre to di spo se themsel~~es? A I


6 did not.


7 Q Did you tell them 'lim t was coming d'f, as it "\vere? A I


8 did, partially.


9 Q Did you intimate to them where they should go? A Yes


10 sir.


11 Q What did you s=ay to them ,vi th that in view? A I in-


12 structed then to go to Thi ni and Los .Angeles street and get


13 in a positionv.rh9re they could watch the four corners ~.nd --


14 THE COURI': Have you finished ttat answer? A And see


15 what transpi red.


16 1m ROGERS: Now, di d you tell them that there was my


17 ple.ce they could esconse themselves and where they could


18 place themselves so thElf could see? A I left that to


19 thei r jUdgment.


20 Q, So easy to say, wasn't any necessity for telling them


21 vmere to go. A Well, I hadn't been there to that corner


22 myself yet.


23 Q Well, did you tell Ong where to go that morning, Where


24 to dispo sa himself so he could see the four comers of two


25 streets? A I told him th e night before.


26 Q Where did you tell him to go? A To go in the bar-
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1 room.


2 Q


3 A


GO in the bar-room.' That is, at the northwest comer?


Nor'thwest comer.


That is where Franklin went in? A yeS sir.
,
4 Q


5 Q Why did you tell him t. 0 go in thel:aroom? Do you re-


6 call it? A I thought it would be a good place to go.


7 Q well. under ordinary circumst~u1Ces, yes, but under the


8 circumstances, >did you tell him t.o go into thebar-room?


9 Did you 1010W Franklin? A yes sir.


10 Q Did you look for Franklin to show up in the bar-room


11 during the proceedings? A Well, I understoo d he woul d be


12


13


14


15


16


17 A I did not.


18 Q Now, tha tis lIr Hen derson and llfr ROckwell an d:M'r Ong.


19 Who el s e was q,own t rere? A Allison.


23 he should do; he was riding a motorcycle.


24 Q We have fould"theman with the motorcycle. He Vias the


25 man 'with the motorcycle ,VIaS he? A Yes sir.


20 Q


21 sir.


22 Q


26 Q


Did you tell Allison where to esconse himself? A No


You l:ft tha"t to his jUdgment? A We discussed vhat


Where \,~S he at the time this came off?
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in the street.


Q Well, M:~ Browne, when you went dovm on th e street car


with Canpbell, did you see Allison in the street there any


where? A Didn't see any of them.


Q Wha t is the fi rst time you saw Allison show up VIi th th e


motorcycle? A The first I saw Allison ves when he went


across the street.


Q Vnat street, please? A He went teross Thin! street


towards th e corner of Thi rd. and Los .Ang eles, towards tm


northeast corner.


Q But vas his motorcycle thereabouts? A It \~s on the


curb.


Q, Standing on the curb. FOr one e it was qUiet, I assume.


Well, now, you and Mr Campbell, after you had made this


circui tous trail around from Thi ni and Wall through the


vacant aot -- the alley -- the vacant lot, the hardware


store, around FOurth street and up into a building, you


went into a room, as I underst~md you, in a 10 <ting house,


and looked out the window? A No sir, I went on a landing.


Q Landing. ~hat do you mean by a landing; ftre-escape


landing 7 A Landing of the first floor and the stairway.


The stairway comes up spirally, and t rere is a landing


that loods to this window.


Q What window,"as that; windoVl in a room or in th e hall-


way? A In the hallvay off the landil'\ge


Q F.ad you been there befo re? A Neller had.
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Q F.ad Mr Campbell? A Not that I lmow of.


Q How did .you know that you could sec the correr of


Thi rd and Los Angeles from this window? A I saw that


window in tat plooe when I first went down there.


Q Sized it up as a place you could see from. How far


was that from the corner of Thi rd ahd Los Angeles? A just


a block.


Q Now, you say th at you saw Mr 1li'hi te pa ss something to


Mr Lockwood. Would you be kind enough to describe what


you saw at that time, innnediatelybefore and immediately


'surrounding the act of }:essing something from VJhite to


Lockwood?
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1 A Mr. Lockwood came up Los Angeles street coming from the


2 south and walked over to the northeast corner of Third and


3 Los Angeles street and stood there. Mr. Whi te crossed,


4 from the other corner, from the nor thwes t corner, and


5 walked over to him, and they both went right together, went


6 right up together, jus t for a few minutes, and Lockwood put


7 his hand in his pocket.


10 it out again, and le t this hand this way. By t'!>is time


11 White--they had sWitched around, White had his back north 0


12 Los Angeles street and Lockwood had his back south on Los


13 Angefes street.


14 Q That would be s idevrays to Third? A Sideways to me,. and


Q You mean Lockwood? A Lockwood.
8


9 sideway.


White's back was to m


Lockwood put his hand in bis pocket and then


15


16


17
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1 was looking down Third s tr ee t. Lockwood held his hands


this way a few moments and put his hand back in his pocket


like that, and'White backed away from him towards--there is


a store there on the corner, and he. walked away frofr. him


jus t a few feet with his two hands in front of him. 1 coul


Bee his back as he walke d with his back from me '. He tur ne


a round and came bac k and he had his hands together and he


said sorrething ~o Lockwood, and they both C3.me acI'CBS the


street, and White'put his two hands down in his pants


pocket this way--put both hands down in his pocket, and he


s till had them in his pocket when 1 go t him and tmrned him


over to George Home.
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1 Q Now, the first motion you noticed when Lockwood and


2 Whi te came up there was that Lockwood put his hand in' his


3 own pocket? A 1 couldn,t see White's hands.


4 Q The first motion you noticed when the tVi'O met, was that


5 Lockwood put one hand in his pocket? A Yes, sir.


6 Q And then held his hands up in front of him this w'ay


7 (indic a ting )7 A tTp infront of him.


8 Q Then you saw White walk away? A Walk away from him a


9 shor t distance.


10 Q What did you see Lockwood do wh:le he had his hands


11 up infront of him this way, or was White between you and


12 him part of the time? A No, he turned sidewElYs •


13 Q Who did the first turning, Lock'V\Tood or White, do you


14 know or can It you recall? A 1 cannot recall that.


15 Q Then, after Lockwood had put his hands in his pocket or


16 hand in his pocket, in his own pocket and pulled his hands


17 out and held them in front of him, Whi te turned away and


18 mnle back--do you know what Lockwood pulled out of his pocket


19 on that first occasion, the first mot ion that was rr.ade? A


20 do not.


21 Q Do you knew what pocket he put 1:.is hand in, the first


22 thing he came up to White? A He put it inhis right hand


23 pan ts pocket.


24 Q And then drew it out and held his hands together, as


25 you have illustrated. Did you s eeWll.ite--then you saw White


26 d? A 1 did. Whi te left him at t~a t time
go away, di you .
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And where did Whi te go? A He walked away from him a


2 few paces.


3 Q And Jooked at something, didn't he? A 1 don't know, his


4 back was to me, his hands was in front of him, 1 couldn't


5 see his hands at his side.
,


6 Q Do you know what Lockwood put h~s hand in his pocket for


7 the firs t thing he come up there befor e Whi te turned around


8 a nd walked away 7 A 1 do not.


9


10


11


Q Do you know what he had in his hand ? A 1 do not •


Q Do you knoVIT why he did it? A No, sir.


Q Now, when Lockwood put his hand inhis pocket, then app-


12 roached, came up to Whi te and they stood ther e a mcmen t}


13 together,a br ief time, after Lockwood put his band in his


14 pocket White's. back W3.S towards you,wasn't it? A Yes, sir.


15 Q And wasn't he between you and Lockwood for a few seconds?


16 A When he firs t went to LockNood his back was to me and 1


17 couldn't see what he did, but they went right together, the


18 two of them.


19 Q They went r igh t together after Lockwood put his hand


20 in his pocket? A AJ 1 at the same time.


21 Q Then Loch'Wcod pu t his hand in his pocket and the two of


22 them were together and \\'hi te' s back was towards you, then


23 Wbite walked over to one side. Was White locking at his


24


25


26


hands then when he w=.lked away? A 1 couldn't i.Bay i 1


H'l' s hands was in front of him this
couldn't see his hands. -


way. (Indicating.)
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1 Q, His hands were in front of him, as you illustrate,


2 across your chest. Then after White walked away for a few


3 minutes did he appear to have his head turned down looking·


4 at his hand? A He appeared to me as looking at something.


5 Q In bis hand '1 A 1 should judge so, yes, sir.


6 Q Then W'hi te turned around and carr-e back to Lockwood and


7 handed him something, so? A No, sIr •


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 Q wha t happened then? A When Vhi te came reck, Lockwoo d


2 had put his hand back in his pocket, vhatever he hoo. in his


3 hands, Lockwood put his hand back in his pocket, after


4 he had left him. When Whi te came reck, he didn't hand him


5 anything.


6 Q 'Whenv.as it Lockwood dropped the bill? A I never saw


7 him drop it.


8 Q Didn't see Lockwood dr~p a bill at all? A No sir; no


9 sir.


10 Q, Didn't Loch"lood stoop over and pick something up?


11 A I never seen him. do it.


12 Q Vlhere did you say Whi te went, Mr Browne? A He walkeR


13 away from him just a few feet.


14 Q Which way, l.fr Browne? A Well, he walked a little


15 north on Los Angeles street.


16 Q Would you be kind enough to illustrate wi th me, if you


17 please, sir -- I dislike it, but I will try to impersonate


18 lir Lockwood.


19 1lR FORD: I suppose he dislikes it, too, just as much, I


20 expect.


21 MR "ROGERS: That is a verycheap:: c ome-back.


221m FORD: That 'vas a very cheap start.


23 (co~l and wi tness illustrate on floor.)


24 A 1.~.~11, t.his is coming up Los Angeles street, s:>.uth.


25 :MR ROGERS: yes sir. A I am over in that comer.


26 Q A block away. A A block away. Lockwood come
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1 here and~opped, Whi. te walked aero as the street to him


2 this way (illustrating)'.


3 Q At that time Lockwood had put his hand -- A Right


4 at the time.


5 MR FREDERICKS: No sir, that is not \\hat the wi tness said.


6 MR ROGERS: He tells me, I am asking a question.


7 MR FREDERICKS: But, don't you tell him; d.on't youtes-


8 tifY.


9 :PiR ROGERS: I can ask him questions.


10 THE COURT: Let the vi tness answer.


11 A Whi te walked up to Loc kwood this Vlay;just as we got


12 together, I saw Lockwood's arm and shoulder come down to


13 his right-hand side this way, men White come reck this


14 \~y Lockvrood was standing like this, and White \"as stand


15 ing about like th at (illustrating); whatever Lockvlood had


16 in his hand he had taken and put it reck in his pocket,
..


17 he stood about in this shape (illustrating.)


18 Q Now, wmt did White do then? A 'White was up beside


26 UR FREDERICKS: We think that question is imma terial and


19 of' him, walked, I will EhoVl--the dis tanc e he valked--


20 White walked !like this away f'rom me, and when he vas tumed


21 he put his hands in both pockets like that, he \'81ked right


22 back to 1,fr Lockwood and they both come roross the street.


23 Q Row, did you know that llr V.hi t e says that he went over


24 there to count a $3500-roll, when he went away from Ur


25 Lockwood.
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1 we 'Will obj ECt to it on t hat ground, which is, he knOVlS


2 tha t Mr VVhi te mys ~


3 THE COURT: O'bj ection overruled.


4 A I don't lmow vma t Mr \Vhi te sai d.


5 lA:R ROGERS: Youwere not h.ere. Now, after 'White went over


6 there, turned avray and wen t over to one si de of LockvlOOd,


7 did ll'r \!Thite hand LOckwood anythint:S after he 'M3nt over


8 there by him self separately? A Not t hat I seen.


9 Q So aI:\Yhanding that vas done between the two was be-


10 fore Mr \Vhi te walked away a Ii ttlev.ey s up Los Angel es


11 street I \Vc\sn' t it? . A As· far as I coul dsee.


12 Q And youvrere looking at them, I take it, rather intent-


13 ly? A I\vas looking at them pretty close.


14 Q Now, 1fr Browne, do you have any recollection ar the


15 name of the hou se you\\rent into, m d out of the vlindo\"! of


16 \Vhich you looked? A I don't think I ever knevr its name.


17 Q CouJd you give us the number on Third? A No, but I


18 can te II you it is right on the comer.


19 Q Corner of whichstreet? A It is on th e comer of


20 Thi rd and Main.


21 Q And in the second story? A It would be on the sou th-


22 east corner.


26 up the stairway? A My recollootion is that stairway


23 Q


24 A


25 Q


Southeast comer. Which stairway di d you go up?
,


We vvent in from the lorain street side.


Did you pass to the east or to the west ~nen you
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1 goes east.


2 Q Now,ves Campbell there during the time you were look


3 ing out of the win dow? A yes si r.


4 Q N"'f, previous to this occasion at ThiItl, and Los Angeles


5 street, didMr LOckwood tell you \mether he had picked


6 the com er to meet Franklin on, 0 r wh eth er Fran klin had


7 picked the corner? A He told me Franklin had.


8 Q Did lfr Darrow or ![r Franklin say one Vi'Or<l to each ot her


9 on Main $treet that morning when you say Darrow came


10 ooross the street to Franklin, turned aroun d from Lock


11 wood and stepped over towards him? A I didn't h€f\r any


12 thing.


13 Q How close v.ere you to Mr Franklin whEn J,Kr Darrow came


14 across the street? I understood you to say he vas coming


15 diagonally, didn't I? A yes sir.


16 Q That would be in the southerly direction? A yes sir.


17 Q From th e northwest tovards the southeast? A Towards


18 the southeast.


19


20


21


22


23


24


25


26
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p - 1 Q How close were you to Franklin when he stepped up to


2 :,1r. Darrow? A About 10 feet, 1 should judge. 1 was right


3 there.


4 Q Was anybody between you and Mr. Darrow then? A Only


5 Fr ankli n.


6 Q What? A. Only Franklin.


7 Q Anybody between you and Franklin? A Not that 1 remember.


8 Q Mr. Darrow's office was right at the corner of Second and


9 Main, wasn't it, inthe Higgins Building? A 1 believe so.


10 Q And Mr. Harriman's office, campaign headquarters,-if 1 may


11 illustrate what 1 mean--


12 MR. FREDERICKS. Get a blackboard and draw the whole thing


13 out if you want -to.


Q Mr.14 MR. ROGERS. That is a fairly good suggestion.


15 office, we will say, is in the Higgins Building at the


16 wes t corner of Second and Mai n, isn't it, that is correct, i


17 it not? A Yes, sir.


18 Q And :·jir. Harriman '8 campaign headquarters were dOvm on


19 Main 8 treet a block and a little more, jus t by Third and


20 on the opposite side of the street, weren't they? A 1


21 believe so.


22 Q Well, practically the direct route from Mr. narrow's office


23 to Mr. Harriman's campaign headquarters and office was right


24 down right diagonally across 'Main street and then down the


25 east side of Main to Mr. Harriman's office, and about a block


26 and a quarter? A Yes, sir.
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1 Q Oh, 1 forgot to ask you, when you said, "You will have


2 to see the Big Smoke," did you mean Jack Johnson?


3 sir.


4 Q We 11, what "Big Smoke ", di d you mean? A Captain Fr eder-


5 icks •


6 MR • ROGERS. That is all.


7


8 REDIRECT EXAMINATION.


9 Mr. FREDERICKS. Mr. Browne, did Mr. Lockwood hand anything to


10 Captain Whi te that morning when they wer e standing on the


11 corner of Third and Los Angeles street? A No, sir •


12 MR. FREDERICKS. That is all.


13


14 GEORGE K•. HOM E,


City of Los Ange 1 es •


Q. Are you a Burns detective? A Sir?


Q Are you a Burns detec tive? A 1 am not; no, sir •


15 called as a wi tness on behalf of the prosecu tion, having


16 first been duly sworn, testified as follows:


17 DIRECT EXAM INA TlON.


18 BY MR • FREDERICKS. Q. Wha t is your name? A George K.


19 Home •


20 Q. Now, Mr. HorLe, what is your business'? A Police officer,


21


22


23
24 MR. ROGERS. 1 object to that as an in suI t to the wi tnes


s
,


25


26


your Honor please. '


.We 11 , J.
" t isn't an insult to be long to the


MR. FREDERICKS.
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1 detective agency that is doing more to clear up crime


2 in this country than any other one agency.


3 THE COUR T. 1 suppose Mr. Rogers was facetious, which is out


4 of place.


5 MR. FREDERICKS. Q Mr. Home, how long have you been a Los


6 Angeles police detective? A 1 been in the detective bureau


7 between five and six years.


8 Q How long have you lived here in Los Angeles? A About


9 25 or 26 years, somewhere along there.


10 Q What was your business inthe month of November, 19l1?


11 A 1 was a police detective, City of Los Angeles.


12 Q Do you know Bert Franklin? A 1 do, yes, sir.


13 MR. FREDERICKS. Your Honor, there is an exhibi t 1 am


14 looking for to use wi th this witness and if the Court is


15 going to take a recess at all this afternoon, it should be


16 taken now for five minutes while 1 am hunting for it. 1


17 will ,go along until--l can use up a good deal of time.


18 THE COURT. 1 would rather divide up the afternoon.


19 MR .' FREDERICKS. Q Calling your at ten tion to the 28 th day 0


Last November, Tuesday, in the lLorning, state whe ther or


Hall of Records •


Q State whether 'or not you had been detailed telLporatily or


otherVlise to work with the district attorney's office at


not you came--where
v


you went when youfirs t went to work that


to the district attorney's office in the1 wentAmorning?


20


21


22


23


24


25


26 that time? A 1 had been; yes, sir •
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1 Q Do you remember what time you got to the district attor-


2 ney's office that morning? A About 25 minutes of 9, 1


A Just a moment or so,


3 think.


4 Q And do you remember who you saw when yougot to the dis


5 trict attorney's office that morning'? A 1 do; yes, sir.


6 Q Who'? A Mr. Fredericks, district attorney.


7 Q Row long did you remain there in the district attorney's


8 office that morning at that time'?


9 probably two minutes.


10 Q State whether or not you got any directions from the


11


Iff I
(


13


district attorney at that time as to where to go, where


you should go? A 1 did; yes, sir.


Q Now, up to that time, Mr. Home, state whether or not you


f/


14 had ever received any inforn,ation or intimation of any


15 I kind or description that there was--as to what you were


16 gOing to be assigned to do that morning'? A 1 had none •


17 MR. APEEL. Wait a moment--the witness knows better than


18 that. We object to that onthe ground it is incompetent,


:19 irrelevant and immaterial for any purpose whatsoever; has


20 no bearing in this case by reason of this witness's mind


21 at that time, what prior thereto, has nothing to do with


22 this case, it is not--


23 THE COURT. Objection sustained. Strike out the answer.


24 MR • FREDERICKS. Q Now, ~Lr. Home, after you had talked or


25 had been talked· to there, after conversing in the district


26 attorney's office, which you have narrated, where did you
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2
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A 1 went down to the corner of Third and Los Angeles streett,


this ci ty •


3 Q And what route did you tak e on the way down there? A 1


4 think 1 went down Spring stre~t to Second, down Second to


5 Los Angeles, down Los Angeles to Third.


6


7


8


9


10


11
I


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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On what side of Los Angel es street did you go \"Then you


2 went down Second 0 r Third? A On the west side of the


3 street.


4 I Q Do you know vhat building there is on the northwest.
5 corner of Los Angeles and Third, Vlnat business there is


6 there? A There is a saloon directly on the comer.


7 Q Now, wh En you got to the corner of Third and Los Angel as


8 vbere did you go? A I went innnediateq into the saloon.


Is tat the mtrance on the comer or the entrance on


9 Q


10 Q


On vhat entrance di d you go in? A The side ent rance.


11 Los Angeles street? A Well, it is on the corner, it is a


12 corner entrance.
r


Q Do you know Georg e Lockwood? A I do, yes sir.


Q Did you see him th ere that morning when you got to the


corner? A When I got to the com er Ivfr Lock\vood was stand


16 ing on the northeast corner of Third. and Los Angel as


17 street n Et\r the curb line.


Q Wha t did you do when you went in the saloon? A I /'


walked back near the back end of the saloon and saw Ur


20 Franklin. I went over to the telephone booth, or not booth-j


21 Q Did Ur Franklin see you at that time? A He did not, !


22 no sir.


Q


Q


2U A


2t{ and


I
I


Where was he? A He vres in the gent's toilet.
~~~~.~0Itt;j? __~,


And after you rew J,fr Franklin, where did you go?


Innnediate]y vJalked back about at the end of the bar,


behind the ice chest or at the side of the ice che~st







~ 715


w~re J:!.:::.e is e. shelf wit two ~:J-~~es :;8ce th ere~_!..._",


Q \\b,at did you do? . A I stood there a few minutes until


Mr Franklin passed out a f the side door of th e saloon on


I Thi rd street.


5 l Q 'What way were youfacing when M'r Franklin passed out of


I \-alkedA I
vi'


IHe was standing near a telegraph IA


there is a vall on the east si de of


When 1.fr Franklinwent out of the door lead-


Where was he then?


this little runway that leads to this side door; I valked


Q


pole on the sidewalk near Thi n:l street and -facing


denc.e or not.


in there where I couldsee l-fr Frdclin's back.


into th e recess


ing on to Third street, vhere did you go?


THE COURr: Gentlemen, there is no obj rotion. Proceed


With the examination.


MR ROGERS: How can he tell what was in-Mr Franklin's view?


1m' FREDERICKS: - Very well.


1m FREDERI CKS :


by? A No, it was not.


Q, Well, after Mr Franklin went out of the --


MR APPEL: I think he ought to tell where his face was at


that time and :at the jury dletermine whether it was in aTi-


~"I
13


i 6/ the side door on Thi rd street, Vli. th referenc e to the wall


~ of the sa loon? A I was s tanding against or partially


X towards thewest. and my body '",s towards tire wall on the


/'9 north.


Q, Was your faCe in view of ]'.fr Franklin' when he went
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1 the east.


Did you observe anybody over on the other corner or


of .which Ur Franklin had just come.


White were standing together, about mi ddleway between


the front entrance of the saloon and the side entrance, out r/


I -Q
i


'3\ any of the comers, at that time? A Not at that very time,
!


41 no sir. I couldn't see from tr.ere. I couldn't see the
I
~


5 corn er from there •


. 6\' Q What did you observe from then on? A Mr Franklin


7i~1 took a few steps east, and I waJ:·ked down through the saloon V


41 to the front door and out onto the side·walk.


9~. Q Which aide""lk? A Well. it ia really right on the


10 corner, right nect to the bUilding. I couldsee that Mr


11 Lockwood had left the northeast corner, and I looked around


12 the building and :Mr Lockvvood ~.nd Mr Franklin an d Captain
/


f'


13


16 Q Do you know when ]\'Jl:r Franklin first


17 YR ROGERS: 1lay I h8lJ'e that answer, just a moment; \no was


18 . s tanding tog ether? (Last answer read by the reporter.)


19 1m :FREDERICKS: When did J.fr Franklin first see you?


20 MR ROGERS: That is obj ooted to as a conclusion or opin-


21 ion; incompetent; irrelevant and innnaterial. This man can


22 not say by SlY'peradventure, when lfr Franklinsaw him first.


23 THE COUHT: Obj ection sustained.


24 lvfR :EREDERICKS: When did you first notice Mr Franklin


25 looking at you? A Shortly after I came out


26 and stoo d there on the corner.







1 Q Vlhere was Whi te and Lockwoo d at


2 nearly vvi th th eir backs to"vsrds me.


4 I to'\valkwest on Third street, and l,{r \\h.ite dropping slightly


5 behin d.


6 Q What did you do then? A I follo~d them.


7 Q Then vhat occurred? A 1[1' Browne am Ifr Campbe II came


8 across the street up near -- pretty clo sa to train street


9 and motioned to me toarrest 151' White, but he being a lit-


3 Q Then what occurred? A The three turned an dsta rted


10 tIe slightly in a dVcJlce of me he to~hed ],.fr White on the /'


11 i arm <:.>nd turned him over to me, and then went ahead.


12 Q And at the time youerrested White, where had :Erank-


13 lin an d. Lock'J"mod gone? A They just turned north on !fain


14 street.


15 Q Around the corner? A Around. the corner, north on


16 Hain.


17 Q Then, \'hat did you do? A . I brought 1fr Whit e over


18 Thi ret street to Spring md we took a car and rode to


19 I Franklinstreet, took him up in the elwator to the Dis


20 trict Attorney's office.


21 Q State who\~s present in the District Attorney's of-


22


23 1


I
24


125


261


fice -- I withdraw that -- State whether or not there was


any money turned over to the District Attorney in tat of


fice at that tim by arwbody? A There was, yes sir.


Q By whom, and how much? A There vas a $500-bill


turned over by ur LockvlOOd. There vas three thousand
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1 18 rs first turn eel over by Mr V1hi te, and then 500 -- and


2 then another $500-bill turned over to the District AttornGY./.


3 Q By Mr White? A By Mr White, yes sir.


4'


5


6


7


8


9


10


11


12


13


14


15 i


16 I
I


17
1


18


19


20


21


22


23


24


25 I


26 !
I
!
I
I
!
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pose·.


THE COUR T • You may pr oc eed, gen tleme n •


},ffi. FREDERICKS· The clerk is not present.


THE COURT. It is not necessary for the clerk to be pre


sent at this moment, unless you have some particular pur-


MR. R~EDERICKS. We think there is another exhibi t in


the case that we have been hunting for.


THE COURT. Gentlemen of the jury, bear ininind the admoni


tion given you. We will take are cess at thi s time for


ten minutes.


Jury r etur edAfter recess.


HOM E,


sir •


BY MR. FREDERICKS. Q Mr. Home, that day, that morning, the


28th of Novenmer, up in the district attorney's office as


you have described, a certain amount of money was handed


over by Captain Whi te and a certain amoun t was handed over


by Mr. Lockwood, to whom was this money given? A To the dis


tr ic t attorney.


Q State whether or not you could identify those bills


that were handed by Captain Whi te to the distriety attorney.


A 1 could, through a memorandum that 1 made at that time.


Q Did you make a memorandum at that time? A 1 did;


(Here the court took a recess.


to court room. )


GEORGE


on the stand for further examination:


3p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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A 1twas made


2 on an envelope which was handed to me by the district attor


3 ney, and the district attorney called off the numbers onthe


4 different bills to me, and 1 put them down.


whether the correct numbers were called off?


Did you also observe rt'he numbers of the bills


for defense a docu-


5


6


7


8


Q


yes, sir.·


MR • FREDER lCKS •
. to


We have shown/counsel


A


to ascertai


1 did; I


I


9 ment. Q 1 now ask you , Mr. Home, showing you a document,


10 and ask you if you know what it is? A 1 do; yes, sir ••


Q What is it? A 1t is a memoran dum of the numbers ~ of the


different bills called off to me)orr the district attorney's


office that morning.


Q NOw, 1 hand you, Mr. Horne , what purpor ts to be a thousm d


15: dollar bill, and ask you if you can identify that? A That t/


16 is one of the bills that was inthe district attorney's offic


17 that morning.


18 Q And gotten from whom? A That one came from M4 White.


19 Q From:.ir .White? A 1 t did; yes, sir.


20 MR • FORD. Read the number in the record.


21 MR • FREDERICKS. Well, 1 have not introduced it inevidence


22


23


24


25


26


yet. 1 hand you another bill and ask you if you can iden-


tify that? A 1 can; yes, sir. That is one'of the


bills that was inthe district attorneys office that morning.


the d~strict attorney by wtom? A Handed to
Q 'P'anded to ...


the district attorney by Mr. White.
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1 Q 1 show you another bill and ask you if youcan identify


2 that. A That is also one of those bi lls Mr. White had,


3 handed to the dis tr ic t attorney.


4 Q I hand you another bill and ask you if you can identify


5 that? A ," That is also one .of them.


6 Q 1 hand you another. and ask you if you can identify that.


7 ~ That is also another.


8 MR. ROGERS- fS the witness making a memorandum on the memo


9 randum? A 1 am just checking them off_


10 BY MR FREDERICKS. Q I hand you another bill and ask you


11 if you can identify that? A Tba t is also one •
I12 I MR. FREDERICKS. We now, may it please the court, offer thes


bills in evidence inthis case. Do you want to see them?


Jm.EaGERS. Are they any different from those 1 had myself?


MR •. FREDERICKS. A little bigger, possibly. 1 will read the


13


14


151
I


16 I numbers of the bills and the denominations: $1000 bill,


17


18


A 6335; $500 bill, C, 60.895; $500 bill, No. C 72583;


ano ther $.500 bill, No. C, 62865; ano ther $500 bill No. 0,


19 20406; another $500 bill, No. C 23172.


20 MR. FOR D. Wr at is the exhibi t number?


21


22


23


24


25


26


THE CLERK. People's Exhibit No. 12.


MR. Fredericks.o We. offer thosebills, amounting to $3500 as


People's Exhibit No. 12.


THE COURT- Unless there is objection, 1 will direct the


1 and seal them and put a
clerk to put them in an enve ope


d deposit them in the clerk's
of sealing wax on them anpiece
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1 ' offic e sUbj ect to be called upon at any time, in the vault


2 of the clerk's office.


3 MR. ROGERS. Yes, sir.


4 (Bills above referred to handed by couns el to the clerk. )


5 MR. FREDERICKS. Q 1 now show you another bill and ask


6 you if you can identify that? A 1 can, yes, sir.


7 Q What is it? A That is a bill given to the distr ict


8 attorney by Captain Locnlood
I


on tha t morn ing •


9 Q On that morning? A Yes, sir •


10 MR. FREDERICKS. Q We now offer this bill inevidence, may


11 it please the court.


12 I MR. ROGERS. Captain Loc kwood, did you say?


13 A 1 said, "Captain Lockwood". 1 used to know him by that


141 title.


i MR. FR,EDERICKS. We offer this bill in eVidence, may it
15 I
16 I please the court.


17


18


19


20


21


22


23


24


25


26


THE CLERK. People's Exhibit 13.


THE COUR T' The bill will likewise be placed in an envelope


and sealed and put inthe vault in the Clerk's office sUbject


to call by either party when needed for the purpose of this


trial.


MR • FREDERICKS.. And the number is C 61827, for $500.


MR. ROGERS. 1 will withdraw my objection, if yoU' Honor


please, to the question, "Did UJ. Franklin see you before he


left the saloon," or words to that effect--l objected to the


question.







1


2


THE COURI': The question was, "When was


Franklin saw you that morning?"
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t.he first time Mr I


3 MR ROGERS: No sir, as I recall it --


4 I THE COUR[': That is my recollection of the question.


5 l,m FREDERICKS: The objection is YJithdrawnj it is all right,


6 but we have covered the matter with other questions and


7 answers, to our satisfaction.


8 1fR ROGERS: I would like the ques tion read.


9 (Record read.)


10 MR ROG ERS : We vJi thdraw the obj ec tion.


11 IffiFREDERICKS: We withdraw the question. We have covered


c12 it.


13 TEE COURr: The question is wi thdrawn.


14 },fR ROGERS: Do you withdraw the question?


18
1 Q


19 Pirt of September last year?


201m ROGERS: .rust a moment.


211m APPEL: We obj ~t to that upon the ground it is incom


22 petent, irrelevant an d immat erial, ald hearsay, an d not


23 t ending to prove any issue in t hi. s case and no found a tion


24 laid.


25 I THE COURT: .rust read that question. (Last question read
I


26 I by the reporter.)


I







1 MR FREDERICKS: Preliminary question.


2 TH E COURT: Obj EO ti on OJ errul ed.


3 MR AFP:EL : We ex:c ept •


4 A I did, yes sir.
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5 MR FRFJ)EHICKS: Do you remember the date \'\hen you :art Los


6 Angeles? A Icantt recall thedate nov/, no sir. Not the


7 exact date.


8 Q Well, state whether or not you\\€nt straight through


9 at one trip, c.nd how far yon went? A I went to Kansas


10 City; from there to Chicago; back to Kansas City the next


11 dly.


12 Q State wheth er 0 r not you met JAr Diekelman on tm t trip,


MR FR:B:DEHICKS: And after you met him in Kansas Ci ty,


1m. APFEL: Wait a moment. ~,'e obj ect upon the ground it


is incomp3 tant, irrelw8n t and imma terial, hearsay, no


foundation laid, not tending to prove any issue in this


case; collateral to any issue in this <::ase.


13


14


15 !
16


17


18


19
1


20 I
21


if so, 'mere?
- .


THE COURT: Overrul ed.


MR APPEL: We exc ep t.


v.heredo d you both go?


A I first met him in Kansas City.


22 MR APPEL:' That is obj ected to upon each and all of the


23 grounds stated in our 1st obj ection to the previous ques


24 tion.


25 1 THE COURT: Overruled.


" 26 I "llR lIPPEL: We ex:c ept •


I
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1 A I put him on the train.


2 1JfR FREDERICKS: Did youcam wi th him? A I came wi th him.


3 Q V-h ere did yon come to? A On th e Santa Fe train 1 eav-


4 I ing there about 8:30 in t.he morning, I came straight


5 through to Los Angeles.


6 Q How long were you gone fran the time you left Los


7 Angeles unt i1 you got- back?


8 I UR APPEL: The same obj ection.
I


9 I THE COURT: Overrul ed.


101m APPEL: We exc ept •


11 A With theEKception of about 12 hours, I was on the train


12 continuousjy. I couldn't state the number of days.


13 JtR FREDERICKS: Goirgand coming? A Going and! coming.


14 Q What did you go .' back to Chicago for?


15 UR AP,PEL: We obj ec t upon the g roun d it i s in compe tent,


16 i rrelev8nt and im..'lTIaterial for arw purpo se, h eersay, c on


17 clusion of th e vd tness) not binding upon the defendant:


18 THECOURr: Objection snstained.


191m FREDERICKS: Did you have azv other business in the East


20 except to bring lir Diekelman back?


21 J,ffi APPEL: wait a moment. We obj ect upon the ~me ground


22 stated, and upon the ground he is asking the question


23 virt'l181ly to avoid the ruling of the court. It is imma


24 terial for arv purpose.


25 THE COURT: Obj ection sustained.


26 I }XR :mEDERICKB: Did you do ar.\:lthing else on your trip ex:







1 capt to bring lofr Diekelmanback?
- ~ .
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2 1m APPEL: The same obj ection as last.


3 'IDE COURr: Obj ection sustained.-


4 I Jm FREDERICKS: Cross-examine.


5


6 CROSS-EXM~INATION


7 lfR ROGERS: Mr Home, did I understand you to say that lfr


8 Franklin didn' t see you refore you Ie ft tha t saloon the t


9 morning? A To the best of my knowledge, and belief, he


10 did not.


11 Q Hovl long have youreen a detective, Mr Home? A AbOllt


12 six ~tears, between 5 and 6 years.


15, 18 or 20 years; somerV'{here around th ere.


yes sir.


How long have you knO'lJIl Bert Franklin? A Probably


Bert Franklin had met you in your professional capacity


}{r Home, you had been en~aged in the McNamara case, had


13 Q


14
I


15 i Q
I
I161 h~d he not, from time to time? A


17 I Q Bert Franklin knew you were a detective, did he not?


18 1 A I believe he did.


19 I Q


20 you not? A To some little extent, yes sir.


21 Q When did you first commence to be engaged in that l.!c


22 Namara Case? .A About 6 o'clock on the morning of October


23 1st.


You\~re up in San Francisco a long time, alone With


That is the morning of the tragedy? A Yes sir.


And 1fr Reg ers, yes sir.Allr Browne, \veren • t you?


24 Q,


25 Q


261
I
I







1 Q
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I didn't a sk you for th at, but along vd th 1fr Browne,


2 \7eren't you? A Yes sir.


3 Q .And fram that time on, the time youwent to San Fran-


4 cisco with ur Brovme and others, youwere e:t\gaged most of


5 the time connected with the McNamara case? A Off and on,


6 yas sir.


7 Q When you got back to Kansas City or Chicago on that


8 occasion that you have referred to, did you meet Mr Bitt


9 inger? A Not in Chic~o.


10 Q


11 sir.


You met him in Kansas City, didn't you? A I did, yes


12 I Q Did you meet a rwbo d;y' els e in Kansas Ci ty along 'wi th }.{r


13 Diekelman? A yeS, I met two 0 r three men, I don, t just


14 recall th ei.r names.


15 I Q ·Along ~,\i th 1fr Diekelman? A And 1fr Bittinger all d 1fr


16 Diekalman came into an office where I was, I believe thEU


17 Vlere alone.


18 Q What office was that where they were? A The 0 frice


19 of William j. Burns Detective Agency.


20 Q office of vlhom? A William J'. :B urns; Detec tive


I di d, yas sir.


And '.m en lfr Diekelman sho,ved up, he showed up wi th


21 Agency.


22 Q when YOUyverit to Chiteago, did you go to the Burns De~


23 tective Agency? A I did, yes sir.


24 I Q 7.'hen youwent to !\an BaS Ci ty, yOUi"i'6nt to the furns


25 I Detec tive .Ag ancy, did yOll? A


261 Q
I


I







1 Mr BUnis, a Burns detective, didn't he? A


172, I
I understand


2 Mr Bittinger is 8 detective sargeant of th3 city or


3 Chicago.


4 I Q Since when? A Ever since I have knom him.


5 1m FREDERICKS: 'Mr Bittinger will be on the stand; I sup


6 pose he can testifY to his posi tion.


7 MR ROOERS: Very well, we will interrogate Mr Bitting er


8 on tha t subj ect. Now, what did you go to the lhrns Detec


9 tive Agency for in Kansas 01 ty, to get Mr Diekelman? A t


10 got a tel~ram 'While I was on the train Mr Diekelman \</ould


11 meet me at the Mi dland Building, giving th e number or the


12 room, Kansas Oi ty.


13 Q Who sent you that tele~-:;ram? A I cannot just recall


14 at the present time, but I think itvas Raymond ~. Burns.


15


16


17


18


19


20


21


22


23


24


25


2G I
I
!







LIs 1


2


3


4


5


6


7


8


9


10


11


12


13 1


14 '


15 ;


16J
11
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Q He telegraphed you that M~ Diekelman would meet you at


the Midland Building in Kansas City, giving a certain


number and subsequent developments proved that was the


of the Burns detective agency,so? A That is correct.


Q Did l!.r. Bittinger or any of the Burns men corre west with


you on that occasion wi th Mr. Diekelman? A They did not,


to my knowIe dg e •


Q Coming from the Burns Detective Agency from Kansas City


down to Third and Los Angeles street, 1 attract your mind


therefor a moment. You say that not to your knowledge


Bert Franklin--did Bert Fran klin see you before you went


in the saloon? After you went in the saloon did you go bac


to the toilet? A 1 went back to the toilet but 1 did not


go in.


Q Went back to the toilet. Are you very sure you didn't


enter the door of the toilet? A 1 am perfectly sure.


Q . Who was inside the toilet? A Bert Franklin was the onl


man 1 saw.


Q Did you see Frm klin elsewhere than in the toilet in


that saloon? A 1 saw him as he passed out the side door


21 onto Third S tr eet •


22 Q Well, now, you say you don,t think to the best of your


't 1 w-ill ask you -if this is not23 knowledge he didn see you.. •


24


25


26


a fac t.


Franklin


about 50


1 read from page 540 of the tr anscr ipt of Ber t


at this trial, volume No_ 7,page 540, "1 walked


feet farther and turned around and stood there







1


2


3


4


i7~
until 1 saw Mr. Campbell pass the center of the block betweenl


Main and Los. Angeles street, when I turned and walked back.-------
--ra ther, 1 wal~ed back towards Third and Los Angeles,


crossing the street west, going east about 50 feet on Tltird


5 street from Los Angeles on the south side of the street. 1


6 crossed over and abou t that time I saw Mr. Home, a detective


7 from the police station. I walked straight agross the


8 street and into the rear entrance of the saloon at the north


9 west corner of Third and Los Angeles, coming out qUickly
•


10 and looking to the corner 1 saw Mr. Home looking arourd the


11 corner in that direction. 1t So when you said Bert Franklin


12 didn't see you before you went into the saloon you were


13 flattering yourself sorre, weren't you?


14 MR. FORD. Objected to as not tending to impeach any


and not cross-examination.


flatterirg himself is absolutely irrelevant and immaterial


All he cantestimony the Witness gave on this occasion. I


testify to is the first time he noticed Bert Franklin look- I


ing at him. What Franklin knows is not a matter of knowledgr


within this witness1s knowledge, and whether or not he is


15


16


17


18


19


20


21 MR. ROGERS. Your Honor pleases, the question is directed


22 to a number of -ques tions asked by the dis tr ic t attorney


23 endeavor ing to get this witness to say that !l!r. Frankl in


24 could not by any peradventure have seen him in the saloon


25 or before Franklin went out of the saloon. You will


26 remember he said he was around at the telephone booth


i
I







Mr. Rogers" 1 think the form of the question--


MR. ROGERS. The form of the question may be, 1 will change


Then the objection 'may be good to that.


1


2


3


4


that his face was in a certain place.


THE COURT.


the q ues tion •
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5 Q So when you said that Bert Franklin, to the best of your


knowledge, didn't see you until after he left the saloon, I


i
I


it is incompstsnl,


this tr ial"/


irrelevant and immaterial and 1 call the cOUft's attention


to the testimony of this witness where he says that he came


MR • FREDERICKS. Obj ected to uponthe ground


youwere notIaware of what Bert Franklin had testified at


6


7


8


9


10


11


12 down on Los Angeles street and at the time he, walking sout


on Los Angeles street, got'to the corner, Lockwood was alre dy


Objection overruled.THE COURT.


on the other corner. The testimony shOWS that when LockWoo~


was already onthe other corner, Wti te was coming across the I
!


I
street to meet him.


13


14


16


17


18


19


20


21


22


23


24


25


26


15







THE COURT: Can you answer th e qu estion wi thout its. .
2 read? A No, I cannot. Please read the question.


3 THE COURT: Read it. (~uestion read.)


competent, irrelevant an d immaterial, because it is only


4 I MR FREDERICRB :


51
we make the further obj ootion: it is in-


Thi s is in respon se to 1Ir Ford's own


6 a part of what Mr Franklin testified at the trial.


7 Franklin said he went up East or Vlest on Third street and


8 passed the intersection of Thi 1d street, and Los .Angeles


9 before bockwood got there. ThEe man 'didn't get to the


10 Baloon until·efter Lockwood got there, so there is a great


11 0081 more testimony in the re in regard


12 MR ROGERS: I offer him the transcript, read anything you


13 please.


14 MR FREDERICKS: M'r Franklin '"JaS on thestand for 7 or 8


15 days, and he v.t\s taken back end fo rth over this thing,


16 but the general substance and tenor of his t.estimony is to


17 the effect that he didn't see this man until after he had
-


18 been in the saloon and been out again.


19 MR ROGERS: Jus t a moment. Mr Franklin was no t on the


20 stand several days, nor had he been c ross-examined at all


21 'V'lhen he said this.


22 question.


23 THE COURT: I think you are right with the question.


24 MR ]URn: Assuming it is correct, what difference does it


25 I make v.hether FranklinSiw him before the ,;itness thought
I26 I he did or not? What materiality was there to it? This
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1 wl:tness can only testify to !'Iis own beliefs or his o"vn


2 observations; he has testified the first time he noticed


3 lfr Franklin looking at him vas on a certain occasion


4 and it is safe to f?JQy he could not knovl any more than that.


5 Perhaps Franklin did see him before that, but how does that


6 tend' to impeach this witness'testimony in any way, what


7, ma teriali ty has it.
I


8 THE COURT: I think, under the circumstances, counsel
\


9 have a right to know whet~r he knew Franklin had testi-


10 fied.


11 MR FOW: That is not the question. '!he question is,


12 "Yotl'.T''ere not aware" , and it is apparent he \vas notaware.


13 iJilhat difference do as it make?


14 THE COU~T: Obj ~ tion overruled.


151A No /~ was notaware at a Il{thing at a lit Mr Franklin t es


16 I tified to here.


17 llR ROGERS: Was Franklin in the saloon before you, orwere


18 you in the re before Franklin came in? A Franklin came in


19 th ere when I came in.


20 Q Then you were 'not outside on thestreet when Franklin


21 came across, do you mean to say that?


22 MR FORD: We oqj ect to t hat as argumentative.


23 THE COURT: Obj ection overruled•.


24 A I will awe to ask you \'>hat street you mean?


ltR ROGERS: Across Third street, orecross Los Angeles


street, either one.







1 MR FORD:
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1


I~nt to add a further obj ection; it certainly


2 assumes something that is purely rearsay. This witness


3 cannot testify as to \\hen Franklin went in there, if he


4 I didn t t see him, he do esn t t know of his own knowl edge


5 wh en Franklin went in there, and if he saw Franklin in-


G side and Franklin was inside, it would be purely his con


7 elusion how he got th are. The question is not only argu


8 mentative, but it also calls for hearsay, it calls for a


9 cone 1usion of th e wi tness and it certainly is not eros s-ex


10 amin ati on.


11 THE COURT: Obj ection aerruled.


12 A I was not on Thi ni street that mo:!:'ning at any tim e


13 until after yr Franklin left the sa loon.


14 Q How big a plree is that bar-room in that saloon?


15 A Probably the room is probably ro feet or 35 foot across


by about 50 or 60 foot long, probably_


Do you say that saloon is 50 feet long? A No, I


18 didn t t my that.


19 Q no yousay that bar-ream is 50 feet long? A I did,


20 yes sir.


21 Q And 30 feet \nde? A Pro~ablYt yes sir, just about


22 30 feet vride.


23 Q V.ere t here any people in there? A There were a num-


is,A It


sir.yes


j


25 I Q


2G !


I
I


24 be!' of people in there, yes sir.


Is the toilet in the rear of the saloon?
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A Well, I ra th er thing so.


I think they are about half doors.


en the outside can easilysee a portion of the man below


from the kn ees dovm, 8i r.


Q Di~o up there and look through t~~::"~t;!iIl§_d~ors


or olver them? A I d~d • ._______-------'-..----- .-.-- ~
Q Over them or through them? A Through them. w--


~-~;-~....."...."-'lI7""'t~,..~""r-~'l~~ IQs ~~it,bl""i ,


Q What do they consist of, lattice work? A I don, t


know as I remember. Theyare red painted doors, I think


theyare wood -- they might be lattice, I don't remember.


A


further, from the top.


Q From th e inside looking out, how are they? A I


have not 6ler been in tl:e re to my knowledge, so I cannot


say; I really don't remember.


1, Q How high up at the top are tho sa s.viIlt~ing doors?


l' A I think they are too high up to see until you step up


1 Q HoVT is it shut off from the remainder of the saloon?
I


A Well, there is a partition up and there is two


BNinging doors there as you step up on a little step,


there .!s two swinging dOQTrs there, as I remember__t.!,!
...,.,~.,.~.,.....,. .... ~,~<_~"'~~"l; ~,,,," ~ ~' -1 ..~.....-


Q The doors go cl ear to the floor or are they half doors?
............._--"-.............,.._1"'.....~~~ __~., .. 1>1 ;.~ _~""~~ __...,,"-~


"


tl4
L-.
15


~
l~
Akg


i
.f
'\ 20


21


22


23


24


25


26
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Q. You mean~ they swing back and forth, they don't close I


llke an ordlnary door'? ". A As 1 remember it, yes, 1 think i


t~Bw~othways. l~~
-- ~_.- -......-- ---/'~ -~", /


to those particular doors; 1 don't rememberj 1 cannot say -
·-""""';~'··'-·"""'""··":"~··:···""""-;·""'''''''1>'-:-'C,.''·.,-~;r'''I'':-''''-·''';'.1·W'~'~'~~_'':.o'!'''>:\'''''.irjW~,..:;'''l!:·~'''.l..~.. a·~ .... ---. ............---~""'-_....<_.;_


accurately; 1 don,t remember.


lp 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


--",,,,,,._,.,,_,,,,,,'h~'''''''··''''''''_''',,,,,,,".,>;e..,'f'''_,:. _ ,_. _: ',' ,',_ . .. ,~..,;t:('<iiU""i.,~.lit;,...It~",,"e·fMT :T.......~"....~ II J .......",.".,'"


Q Did yo~·~·a.·c·tuairy telephone that morning wh en you say


you went over to the corner? A 1 did not; no, sir •


Q Youvvere endeavoring to conceal yourself :'from Mr. Franklin


A yes, sir.


Q What did you hide behind? A There is quite a large


ice ches t ther e, and 1 walked--there is a smaIl shelf


where there is two telephones, 1 walked right alongside


tha t ice ches t and up to the wall and stood there.


Q Where were you when you say Frmklin came into the saloon?


A 1 didn't say Franklin came into the saloon--oh, you mem


from the toilet into the saloon?


Q Yes. A 1 was right there.


Q ~ight Where'? A At the telephones, sir.


Q Where was Fra:lk:lin wh en you went into the saloon? A 1


couldn't say, he must have been in the to ilet •


Q The first time you saw him was as he came froIT: this


toilet room out·? A No, he was in the toilet.


Q The first time you saw him in the saloon was after he had


beenj,n·thetoilet, is that so? A yes, after he had been


I
I


I


25 in the toilet.


26 . Q Which end of the room are the telephones in, front or
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pretty I


Probably 12 feet.A


They are· just at the end of the mr andA


close to the rear of the saloon.
far .


Q How /from the toilet door?


rear?1


Q Are they concealed from a person who comes out of the


toile t door? A 1 would think they were j yes, sir •


6 Q Do you say so? A 1 would say so; yes, sir.


7 Q Then how could you see him yoU' self? A 1 saw him--


8 I" Q If there was an obstacle so you--he could not see you,


9 how did you seerhim? A 1 didn't see him make the actual


10: steps down from the toilet. The first time 1 saw him'\ I i------~~'~~~··,···~·~·--"··············


1,11 after he was inthe toilet he was going ou t there through
'i ... third


12\ tr-e small entranceway, or through the/street door •


Is \Q -;;--;::~';\;~~d ~~;··dir~~-:~~ :~m~
£{


" out of the toilet doors~ and stepped towards this entrance,


15 he could have seen you readily enough? A After he got


16 in this hallway he could have, yes, sir.


17 Q You kept your face to the wall, did you? A No, sir, 1


20. could it be he could not see your face?


kept my face towards the corner.18


19 Q


.--------.
Then if your face was so that you could see him, how


A Because n.e--'


But if he saw yeu before you went in there. quite a


yO'l say then he didn't glance over
little spell, do ~.


Q25


26


21 had his back to me, he came from the toilet and walked


22 directly through this entrance, there is about three steps


23 up to the entrance, and walked up and down Third street, 1


24 could see him.







shoulders to see what you were doing?


Q" Try again, if you please. Read it.


(Ques tion read. )


A 1 donlt know whether he glanced over his shoulders or


not, 1 didn't sse him.


Q Well, at any rate, he didn't pay any attention to you


me any spac e of time.


173Ta
A 1 donrt believe I


He coul dn' t have seen I


I
1 thought 1 did answer I


I
I


A


A


(Quee t ion read. )Q Read it.


Q . Please answer that question.


it.


1 get your ques ti on •


1


2


3


4


5


6


7


8


9


10


11


12 inside? A No, he didn't.


13 Q He didn't look arour.d for you or try to hunt you up


14 anywher e1 A No.


15 Q And you didnt-..ttt seem to give him the slightest concern


16 while he was inside? A I did not, no, sir.


17 Q Well, now, if you didn't give him the slightest concern


18 while youwe!e inside that saloon and he didn't pay a bit


19 of at tent ion to you, di dn' t look for you, didn't glance


20 around tryir.g to spot you and he had already seen you befor


21 he went into the saloon, wasn't it because you and he were


22 understanding each other before you went in? A Sir?


23 Q you got rry question, if not, read it. A Will you


24


25


26


read it, please.


(Quest ion read. )


MR. FREDERICKS. That is objected to as assuming
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1 in evidence, your Honor. The point is this: This wi tnes s


2 .s ays that he walked straight down Los Angeles street until


3 he came to the entrance of that saleon and then he turned


4 and went into the saloon and fo~Franklin in the toilet.


5 Now, then, how could Franklin ha\~e seen him befor e he got


6 into the saleon if Franklin was in the toilet when he got


7 in to tile saloon? An absolute impossi bili ty •


8 THE COUR T. Obj ec tion overruled.


9 MR. ROGERS. Just a moment, sir, there is a statenent before


10 the jury as to what the testimony is, and 1 desire to show


11 what the tes timony is.


12 MR. FREDERICKS. This Witness's testimony.


13 MR. ROGERS This witnessts testimony is, if your Honor


sole judges.


he walked across the street and into the saloon, and here


They


me.it is right before


ment of counsel o~ either side as to the testimony.


there. Mr. Franklin's testirr.ony is he saw George Horr.e before I
I


)


I
1 will instruc t the jury to disregard the state-I


I
THE COURT


have heard the testin:ony and know what it is, and they are t' e


please, that he went into that saloon and found Franklin14


15


16


17


18


19


20


21


22 MH. ROGERS. Here is the record, 1 have it right here to


23 read.


24 THE COURT. Obj ee tion overruled.


25
MR. FREDERICKS' There is a record of this man's testimony,


26 also •







is before the jury.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


MR • APPEL· But J your


174~
Honor will see that the record I
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1 THE COUH.T: I am not directing the jury to disregard the


2 record, but ?-isregard the statement at counsel as to


3 what the record contains, unless it is:read to them.


4 Now, th e obj ec tion is overrul ed, an d th e wi tness will


5 answer the question.


6 MR ROGERS: yes sir. A The only time that Mr Franklin


7 coul d have seen me was after I went into that 'saloon ;


8 prior to too t time I had not been on Third street that


9 momi~.


10 Q Then, ho,,., is it that Mr Franklin saw you whEn he"walked


11 back on Thi:rd street from to'v"erds Wall across the street,


12 going east about 50feet on Thi Itl. street from Los Angeles


13 on the south side and thEncrossed over, and about that


14 time saw Mr Home, a detective from the police station.


15 I walked straight across thestreet and into the rear en-


16 trance of a saloon at the northwest corner of Thi nl and


17 Los Angeles, coming out quickly and looking aro1Uld the


18 corner I saw],~r Home looking aromi the corner in that di-


19 r ec tion. tt How can' that be t rue if Franklin was in th e


20 saloon v.hw you,vent in there.


21 MR :FREDERICKS: We maintain if that means anything at


22 all it is susc eptible of the meaning he saw him looking


23 at the comer saloon, that he came out of the door and


24 th at is just what t ms witness said.


25 THE COURT: No obj edtion. Answer the question. A I


26 don't see how he could have reen me as I came down Los







1


2


Angeles street and went immediately into the saloon.


di d not see him. I was not on Thi ni street.


3 MR ROOERS: Now, Mr Ong ";'l,as there, too, wasn't he,. that


4 morning? A I don,t remenber,1fr Rogers, Whether he v,;as


5 or not.


6 Q You knew' Mr Ong at th at time, di dn' t you? A I don't


7 think I did.


8 Q Well, did you know he \ms one of Detective Browne's


9 d6ectives down there that morning, detectiIlS? A No sir.


10 Q You didn't know tmt? A I did not.
will


11 Q Well'AYo~ say he was in the saloon 0 r not? A I


12 'Will not say. I didn't see him; I don't remember the man.


13 Q DelJeribe anybody too t was in theFe that morning aside


14 f rom the oortenders that I 'Will not ask you about your


15 p ravious ac quaint anc eat &1, but anybody you remember


16 outside of the bartenders. A I only s aw l.~r Franklin


17 whom I kn6\7, in there at that time.


18 Q Out of how many people? A I didn't !2y any atten-


19 tion to "ho the people y~re 0 r a IV thing about them.


20 Q Describe aIWbody yO'll saw outsi de of Captain Lockwood


21 an d Captain Vbi te th at morning, end lIr Franklin? A I


22 saw a man with a. motorcycl::e around there. I don't just


23 exactly place him, on the street, but I remember seeing a


24 motorcycle man t rere. I don't remember whether it \'laS


25 before I went in the saloon of afterwards. I think it


26 was afterwards, ho ...ever, for I thenent arouni on Thi rd
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1 street, and I don,t remember seeiI\g arvone as I came down


2 to the saloo~ elCcept Captain Lockwood.


3 Q You don't know who this man was with the motorcycle?


4


5


A No, I don't remember him.


Ever ooen him since? A
------~


I remember that the thought


6 c eme tome that he "'as one of th e men from Cap'tain Fred-


7 Bricks' office; I beliwe I'had seen him around there.------8 Who he was I didn't ;knovr. I dOri';t ::, lmow that I halTe seen


9 him since. I think, however, that he \'JaS in the captain's


10 office' the morning -- the t same morning a Ii ttle Ja ter on,


11 but who he is, I don't know.


12 Q You say he vms one 0 f th e men from Captain Fredericks'


13 office? A Yes sir.


14 Q Now, outside of Captain Lockwood, Captain White and a


15 man from Captain Fredericks' offic e, cb you remember any


16 bOdy el sa? A No, I don't think I do. I don't r eca 11 any-


17 one else right now.


18 Q HOVT long were you doym there altogether, 1fr Home?


19 A Probably 4 or 5 minutes.


20 Q What time did you get there? A. I can'tecactly tell,


21 but I beli eve it was a quarter 0 f nine.


22 Q Got any waY you can fix any time that morning? A I


23 remember that Iv-as going to meet 1fr Carroll that morning


24 and I camd do\m to cane to lIr Fredericks' 0 ffice a little


25 bi t early, when I was sent down there. I lmO'N it was be-


26 fore a quarter of 9, for I ....'as going to meet him at a
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1 quarter of nine at the show-up at the city jail.


2 Q Going to meet whom? A Mr Carroll. Captain Freder-


3 icks sent me down immediately to Thi ni and Los Angeles


4 street. sO I presume it Y/as tet',veen 20 minutes of 9 and


5 9 o'clock. I can't give you the ex:act hour. because I


6 didn't look at my va tch.


7 Q WhEn you got -- you".vent to the police station first


8 that morning. didn't you? A No, I did not.


9 Q


10 A


11 Q


Did you go to the District Attorney's office first?
I


I came to the District Attorney's office first.


Had you been sent for? A NO. I had been w'orking th ere


12 for some little ttme.


13 Q Been working th ere for some li ttle time on th e lc!cNamara


14 case? A I had.


15 Q Rov! long before this occasion was the last time you


16 had seen Bert Franklin? A Ican't say; I don,tremember;


17 po ssibly been -- might have been a week 0 r might have


18 been one day. but I hadn't talked ,vi. th him for probably


19 a month. maybe two months; I don't remember.


20 Q Fix';.', your mind on that a little bit and see if


21 you can remember the:hst time you saw Bert Franklin be-


22 fore that J and where? I ask you to take suchtimeas


23 you need to consider the matter and deliberate on it and


24 recall if you c an? A I am unable to recall it because I


25 often met Bert around in our t ravels both out in th e


26 street. I don t t fix any particula r time th at I hd seen
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1 previotl s to t tilt.


2 Q. At any place onl3t'oadway between First and: Second,


3 along in tho Be days, do youremember to h8\Te met Franklin?


4 A I don't remember, no sir.


5
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15s 1 Q, Would you say you did or did no t? A 1 wouldn t t say


2 ei ther j 1 can't recall any meeting but almost a daily


3 occurrence to meet him some place onthe streets. 1 am


4 out on the streets all the time and he was.


5 Q Almas t a dai 1y occurr enc e to meet him, so much so you


6 cannot recall the circums tance of any mee ting, 1 take it,


7 is that right? A That is it exac t1y •


8 Q Now, when you met him on daily occurrences now and then


9 you say you met him onthe street, see if you can recall


10 meeting him anywhere except onthe street within those


11 days. A 1 cannot.


12 Q. During the time the jury was being impaneled in the


13 McNamara case, 1 understani you were working out of the


14 district attorneyts office largely? A 1 did some work


15


16


17


out of the district attorneyts office at that time, yes,


Q on the jury? A No, sir.


Q Well, Bert Franklin ever show you a list of jurors any


18 place? A Not to my knowledge; 1 don,t remember; no,


19 sir.


20 Q, Well, :'lr. Home, cantt you say absolutely that he never


21 did? A To the very best of my knoWledge and belief he


b' your
It is not fresh upon the matter. Well, now, rlng


Q


that he never did? A Because ~ mind was not fresh upon


25 matter •


22 never did.


23 Q Why ar e you unwi 11 ing to say absolutely and posl tively


24


26
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17~4
mind to these circumstances, here is Bert Franklin working


for the defense, you are workiijgfor the prosecution. You


are not willing to say that Bert Franklin never showed you a


list of jurors inthe McNamara case with marks on? A 1 am,


yes, sir.


Q Why didn 1 t you do that before 1 called your attention to


7 what it meant? A 1 think 1 did as near as a man can answer


8 a question.


9 Q Are you qui te sure that you never talked with Fran klin


10 3. about the jury list in the McNamara case? A 1 am poai tive


11 on that acore; yes, sir.


12 QWhen you came out of that saloon at Third and Los Angeles


13 did Fr anklin see you? A 1 think he did.


14 Q Did he speak to you? A Be did not.


15 Q What did he do? A He talked there a minuted or two


16 before he looked up and saw me, he immediately turned to


17 the other two gentlemen and started wes t on Third street.


"18 Q. All of them together? A ~es, all started together.


19 Mr. White, or Captain White, dropped slightly in the rear of


20 Mr. Lockwood and Mr. Franklin. ----
21 Q They passed you or going away from you when they walked


ErNay? A They went away from me. ~


Q When Franklin looked at you ar~ you looked at him did }


either of you salute each other and pass the top of the morn


ing? A Oh)no. Quite a little ways apart.


Q you had known each other 20 years, why not? A


22


23


24


25


26







1


2


don,t really know why not.


of us wished to be seen by


17~
1 don't know that ei therL~~T I


the other. -_...:.::...,....__...
.... -------


3 Q What is the matter, why didn't you wish to be seen by


4 him? A 1 was sent down there to arrest him.


5 Q Sent down there to arrest him? A Yes.


6 Q Did you have a talk with Mr. Broyme? A 1 did not.·


7 Q Did you have a talk with ;,Lr. Rockwell? A 1 did not.


8 Q Mr. Henderson? A 1 did not.


9 Q Mr. Long? A 1 did not.


10 Q Mr. Campbell? A No, sir.


11 Q Mr. Allison? A NO, sir.


12 Q. Have a warr 3.n t for him? A 1 did not •


13 Q Well, how many of you-you say you went there to arrest


14 Franklin? A To participate in the arrest of Mr. ,"1' Franklin,


15 yes, sir.


16 Q They told you that he was going to do something there


17 for which he might perchance be arrested? A No, sir •


18 9. Did they tell you what he was going to get arrested for


19 with your participation? A A felony.


20 Q What kind of a felonY? A 1 do not know.


21 Q You didn't know anything abou.t it:? A 1 did not.


22 Q You mean to s'ay they sent you down there with a warrant


23 to :rrest Franklin and you didn't even know or have an idea


24 whether i t ~as murder, arson, horse stealing, sheep stealing


25 or what it was? A Th'3.t is exactly what 1 mean to s.ay •


26 Q Well, did they tell you wi th whorn you were going to par







Mr. Brown e would be there.


first saw him or after awhile?


No, sir.A


Did they tell you when you were to arrest him, when you


Anybody els e1Q


Q
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1


ticipate in the arrestl and for something you didn't know I


what it was? A They did not; no, air.· I
Q Did they tell you who was down there? A They told me


I
I
j,
I


1


2


3


4


5


6


7


8 MR. FREDERICKS. Object to the question in the use of the


9 word "they", unless it is specified whom he has reference


10 to.


11 MR • APPEL' That is what the wi tness said, "They told him."


12 MR. FREDERICKS. That is the question.


13 YE. APPEL' We are simply using his language.


14 THE COURT. Objection sustained.


15 MR • ROGERS. Q Were you told when to arrest him, at what


16 stage of the pro reedings? A No, sir.


17 Q Were you told to arrest him on first sight, at first


18 glance, or wait until something came off? A 1 was told


19 to go down there and see what took place and to help arrest


20 Mr. Fran klin •


v


21


22


23


Q Well, you Sai'l 'him in the water closet, why didn't you


arrest him then 1 A 1 also saw Mr. LockWGod and 1 thought


1 would wai tali ttle while and see wha t happened •.


24 Q If you didn't know what you were sent down there for or


25 whether it was rape, arson, sheep stealing or munder, why


26 was it that Mr. Lockwood caused you to pause \vhen you saw
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1 chim? A 1 saw Mr. Lockwood i !Captain Fr eder icks ! s off ice


2 once or twice several days prior to that time. 1 presume


3 that he had been sent there to make the arrest himself,


4 thought 1 would wai t a little while and see who would take


5 the lead.


6 Q Captain Lockwood, you though t he had been sent there to


7 make the arrest, did you? A That was the thought that came


8 into my mind, yes, sir.


9 Q 1:0 you mean to tell us or to say that ymwent down there,


10 you didn't know what it was about, you didn't know what


11 W:3.S to be done, you didn't know what the crime was, whether


12 Lockwood had anything to do with it, and yet the moment you s w


13 Lockwood you thought you would wai t and see what LockWood


14 did, is that it? A 1 me ant to say exactly that, yes, sir.


15


16
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26







finish the aIlmver.


.
1m 'ROGERS: I beg your pm:don. I desire to have :>rou


f~nish it. A I thought probably Mr Locbvood had fuller


of the District Attorney's office.


Q When you saw Lockwood --


1m FREDERICKS: Wai t a minute. Th e wi tness started to


, Lockwood a. si de from the fact


Had you finished the answer? A No sir.


What wcas there about


THE COURI':


Q


that you had seen him in th e District Attorney's office,


that made you pause and not carry out the arrest of Frank


lin for \'Ihic h you had been sent there? A Because Ur


Lock\vood had been an officer for a good many years. I had


mown him 8S a n 0 fricer. I presumed he was working out


instructions than I had received.


Q Well,!whenvas it -- you supposed he was an officer


working out of the District Att0l'11ey's office just as you


vrere, and that is the reason yOU wallted for Lock\'",oo d to


take the l~d in arrestin~ Franklin? A That is exactly


what I said.


Q Well, now, vhat \~S it that Ie d you to think, you, who


were familiar with the District Attorney's office, working


out of there a long time, vhat was it that led you to think


that Lockwood was also one of their officers?


1m FREDERICKS : Obj ec ted to as as surning a fac t no t in


evidence, that is, that he ~as f~miliar with the District


Attorney's office.
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1 THE COURr: Overruled.


2 A I only mew the way t mt Capta in Fredericks did bus-


3 iness there, and I mew tint what I mew no one else knew,


4 and what Mr Lockwood would 1mow , I wouldn't lmow. I was


5 sent on many errands not lmovJing exactly all about them.


6 1m ROGERS: But you'h'ere tol d to arrest Franklin, you were


7 not told to wait for anybody else, were you? A I was told


8 to go down and watch what happened and to participate in


9 the arrest of Bert Franklin, yes sir.


10 Q Where was Lockwood, Captain Lockwood, I beg your par-


evidence; that is, that there \'\8S a IIY'on e that was his su-


perior officer.


MR ROGERS: He said before that Lockwood was.


UR FREDERI CKS : No, he didn't.


11 don -- v.here was Captain Lock\vood at the time t hat you mw


12 him and you paused and hesitated and waited for your super


13 ior 0 f'fic er to give you sign as to v,hen you Viere to arrest


14 Franklin?


15 lffi FREDERICKS: Obj ected to as assuming somethi~ not in


16


17


18


19


20 11R ROGERS: I gathered the t.


21 1.ffi FREDERICKS: You~athered wrong.


22 THE COURT: Obj action overruled.


23- A Where v~s LocIDvood?


24 MR ROO ERS : V,'here vas Lockwood? A As near a s I rem-


25 ember th e Captain i '8s standing near th e curb lin e on the


26 northeast comer of Thi.rd and Los Angeles street.
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Q Did you salute him as you passed? A No, I did not.


Q was he alone? A He was alone.


Q Now, leaving Captain Lockwood a t Third an d Las Angeles,


when did Captain White show up? A I first saw Captain


\Vhi t e af ter I came out 0 f th e saloon, t.alking wi th Ur Lbck


"'leod an d Bert Franklin on Third street.


Q You didn't see Captain of Detectives Browne down there


that morning? A Not until we were ready to make the or-


rest.


Q What made ~rou ready to make the arrest, lfr Lockwood


give you the sign? A No, Mr Brovme gave me --


Q Gave you the sign. Where was Captan of Detectives


~ovme when you first saw him?


1m FORD: We think this is just simply an attempt at wit.


It has got rather threatbare, and there is no snch office


and counsel knows it.


THE COURt': Obj a:: tion overruled.


MR HOGERS: GO ahead. A Mr Browne VlaS comin:; across Thir


street. I think it was almost opposite to what vas for


merly knownas the Bisbee Inn.


Q Now, M'r Home, in ,\vhose particular charge was Captain


Whi te vmlking up? A He came up in my charge•.


Q Did he stay with you all the time? A He did, yes


sir.


Q Where was Mr Franklin and Captain Lockwood?
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self.


not.


say a word, no sir.


A I did.tho se gentlemen '\ere there?


Q When youcame into the office, you remained while


Q was it ~efore you went ±to the saloon that you saw


Captain Locbvood across thestreet? A It wus, yes sir.


arrested
Q Did he ask whY you had A'- him or anybody else hal


arrested him? A He did not.


A They started up 11ain street, then I lost sight of


them; I don't mow.


Q Did Whi te talk to you on the way up? A He didn't


Q Did he ask whY he was going up to the District


Attorney's office instead of to the city jail ,nth a city


detective? A He did not.


Q Did you tell him? A I did not.


Q Did you kIloy;" what he had been arrested for? A I did


Q Well t then, how di d you cane to be the man who had th e


money in his possession up in the District AttornEU's of


fice? A It never \'8S in my possession.


Q Did you know what Franklin had been arrested for?


A I did not.


Q Who el se remained in th e offic e? A lXr Browne an d two


or three oth er men that I don't mow, besi des lIr Franklin,


Mr LocbYOOd~ and I think there was a supervisor there


Iy.J8s told he was a supervisor -- I don,t know the man my-
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1 Q .Did you see anybody el se over t here on the comer?


2 A I don' ~ remember of seeing anyone el sa over there.


3 Q Did yousearch Mr \Vbite, Captain White, directl~r erter


4 . his arrest? A I did not, no sir.


5 Q Did you make any effort to ascertain what he had in


6 his possession? A I did not, no sir.


7 Q Before he went to the District Attorney's office?


8 A I did not.


9 Q And you didn't know for ""hat you had arrested him?


10 A I did not.


11 Q And didn't know wh ether it was for killing his wife


12 or what? ·A I did not.


13 Q Didn't mow but wret he had a deadly weapon in his


14 possession with which he had done murder? A I did no t.


151m FREDERICKS: That is obj ected to as assuming a fact


16 not in evidence, t.he fact is ]ltr :Brovme arrested him and


17 turned him over to Mr Home.


18 THE COURT: Objection overruled.


19 MR ROGERS: Was anybody else sent down there besides your-


20 self about that time, independently? A I don't know.,


21 Q


22


23


24


25


26


You don't mow anything about it? A I do no~.







1 did not; I do notAQ Did you see M~ Campbell do it?


r erne mber it.


Q Did you see any effort made to ascertain what Mr. Whi te
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Q Did you see Campbell down there at alJ that morning?


A Mr. Campbell came across the street with Mr. Brown at the


time M~ White was arrested.


Q Were you there immediately present? A In their imme


diate presence?


Q Were you there immediately present when White was arrested


A Yes, Wi thin 10 feet away.


Q Did you see Mr. Browne go over his person to ascertai n


what he had on him? A 1 don't remember whether he did or


not, 1 don't think he did.


...
had in his pos sess ion? A No, 1 don, t remember of any.


Q By any person? A i did not see any.


Q until you reached the district attorney's office there


was not the slightest effort to find out what ),tr. White had


in his possession? A Mr. Browne told me, at the time h,e


turned him over to me, not to let him t:P.ro\V anything away.


Q You didn't handcuff him, did you? A t did not.


Q Walked up with him through the crowd? A Walked up to th


22 street carand pu1; him onthe street car.
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Q Went up on the street car with him? A I did


Q All aloIje? A All alone.


Q Just you and Captain White? A Just Captain White and


myself.







it is incompetent, irrelevant and immaterial for any pur-


EEDIRECT EXAM INATION •


BY MR. FREDERICKS.Q NOW, Mr. Home, state just what was


said to you and by whom, in the district attorney1s office


when you were sent down to the corner of Third and Los


Angeles en the morning of the 28th of November, 1911?


MR. APPEL' Wait a moment. We object to that on the ground


it calls for hearsay, and it is incompetent, irrelevant


and immaterial; Not redirect; does not itend to prove any


issue in this case.


THE COURT. Objection overruled.


MR. APPEL. We except.


A The district attorney, Mr. Fredericks, asked me if 1 knew


Bert Franklin. 1 told him 1 did and he asked me if 1 l,'VOuld


arres t him on a felony charge. 1 said 1 certainly would.


He s aid the word. He then told me to go at once to Third an


Los Angeles street, see what took place and to help make the


arrest of Bert Franklin.


Q And how long were you therewi th the distric t attorney


gettirg thos e ins truct ions? A Not any longer than 1 have


taken to tell it, probably.


Q Did anyone else ever talk to you or give you any ins true


tions in regard to this rna tter?


MR • APPEL. Wai t a morr:ent--we object to that onthe ground
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MR .:Uto gers • That is all.
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1 pos e whatsoever, no t r edir ect.


2 MR. FORD· An effort has been made to show this witness had


3 an understanding with Franklin--


4 THE COURT' Obj ection overruled.


5 MR. APPEL We except.


6 A No one ever did.
""}( ,iC (.l~ ).."t


7 Q Did you ever tell Franklin at any time prior to that


8 that you were working occasionally out of the district


9 attorney's office?


10 MR. APPEL. Wai t a moment-- we obj ect to th9.t onthe groun:i


11 it is incompetent, irrelevan t and imn1ater ial for any pur-


12 pos e whatsoever, calling for hearsay statements, d-eclaration ,


13 a£tions and conduct of third parties, not binding upon the·


14 d efendan t in any way, shape or manner.


15 'lHtECOURT. Objection overruled.


16 MR. APPEL' We except.


17 A 1 never did; no, sir.


18 Q Do you know of any way Bert Franklin would have known or


19 could have known that you were working out of the district


20 attorney's office onthe McNamara case at times at that time?


21 A 1 do not know of any way he would have known it; no, sir.


22 1 don 1 t, no, air'.


23 Q Now, did you- _wha t kind of workwas assigned to you out of


24 the district attorney's office at that time, about that


25 time?


26 MR • APPEL' Just a moment--it is immaterial, not redirect,







1759
1 not material for any purpose whatsoever.


2 THE COUR T· 1 do not think it is r edir ect.


3 MR. FORD. The relation of the witness to the case. They


4 have gone into that quite fUlly, we would like to show his


5 relations to this case, to show he was working on matters


6 entirely different and had no interest inany work Franklin


7 w as engaged in or in trapping him.


8 THE COURT' Objection overruled.


·9 MR .A~EL· ~xception.


10 A 1 had been taking care of the wi tnesses, jus t prior to


11 the arrest.


12 BY MR. FREDER lCKS • Q Pr ior to that, what kind of wor k had


13 you done?


14 MR. APPEL. The same objection as last.


15 TBE'COURT. Qverruled.


16 A 1 looked up some documentary evidence around--


17 Q 1 Will ask this question: Were you investigating evidenc


18 or were you working on another rna tter? A 1 had been


19 investigating evidence most of the time.


20 Q Did you have anything whatever to do wi tl\the matter of


21 selecting a jury? A None whatsoever.


22 Q Now, Mr. Home ,did you know, prior to the time, prior to


23 the morning of the 28th of November J 1911, that-George


24 LockWood had been drawn as a juryman"/


25 MR. APPEL. We obj ect to that as incompetent, irr elevant


26 and immater ial for any purpos e ,;vhatsoever, it
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1 it would make no difference whether this witness knew this


2 fact or not; the sum and substance of the testimony of


3 this witness is this, your Honor: That he went down there


4 and he went do\vn there to do what he was told to be done,


5 the 0 thers went down ther e to do something wh i ch they were


6 told to do, and the plan had been made asto what was going


7 to happen there, and what difference does it make?


8


9


THE COURT' 1 think you ar e right.


MR. APPEL. Send one ,officer to arrest others, it is an


10 apparent condi tion •


THE COURT' 1 t1:.ink you are right, but if they want it in--


i'his wi tness me t :lr. Lockwood and he was asked if he met


his superior officer or if he saluted him and if he knew he


11


12


13


14


MR • FREDERIC KS • 1twas brought out on
. 'I


cross-examination.


15 was an officer, and all that. Now, it is proper he shouJd


16


17


18


19


20


21


22


23


24


25


26


say whether or not he knew he had ever been drawn as a


juror.
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1 MR APPEL: He said he had; seen Captain Lockwood in


2 your offi ce two or three tim es belfore) an d t bought he was


3 conncted with the <i2lffice) an d he was an officer. and he had


4 been dravm as a juror.


5 1lR ROGERS: That is, he testified) if your Honor pI ~ses,


6 that the appearances were such tat he thought he was just


7 like himself, an. officer working out of the District


8 Attorney's office, he jUdged that fIDem appearances) not vmat


9 he vms told.


10 llR FOPJ): He formed a conclusion that Lockwood had been for


11 I merly an officer, he ftiW him in the District Attorney's


12 0 friee) an d he concluded he was gloing sane work, how c enId


13 he assume he was a juror.


14 THE COURi': Obj retion overruled.·


15 :MR APFEL: EXC eption.


16 A I didn't mow it, no sir.


17 QBY ll.R FREDERICKS: Did you arer directly or indirectly


18 have any understanding of my kind, shape or manner with


19 Bert Franklin in regard to the transaction vmich occurred


20 on the c orner of Thi rd and Los Angeles streets at the time


21 you have been testifying about?


22 MRAPPEL: we object to that as incom~tent, irrelwant and


23 immaterie. 1) not redirec t.


24 THE COURi': Obj ec ti on overruled.


25 MR APPEL: We ex:c ep t •


26 A I did notat arw time, no sir.
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1 ItR FREDERICIm: Now, l[r Home, how many city d~tlectives


2 working in th e same Vlay you do, are there in Los Angel es?


3 M'RAPPEL: We object to that as immaterial.


4 MR FREDERICKS: The obj ect being this, your Honor: to show


5 there are a great number of men Vlorking just as Mr Home


6 does, that he is one of them; that they go about allover


7 the ci ty and that it woul d create no suspicion or comment


8 whatever to see one of these d. etectives at any part of


9 the ci ty at any time; tha t is the purpose -of the examinetio


10 on that point.


111m ROGERS: Suppose he says, if your Honor pleases, there


12 were 20; or 40 detectives; that has that got to do t if


13 your Honor pleases -- ll.r. Frmklin said he knevf that Home


14 was a detective, a city detective and had worked on the


15 case.


16 1lR :mEDERICKS: No sir.


17 M'R ROGERS: yes sir.


18 MR Ji'REDERICKB: No sir. Mr Franklin never said he kn elf


19 Home worked on this case.


20 MR FORD: l.fr Franklin testified the first thing that


21 aroused his suspicions was when Home, mom he kne.v was


22 a city detective; was peekingaround the corner, that is


23 fue first time his suspicion was aroused.


241m ROGERS: That is not the testimony.


25 MR FORD: He may not have stated it in those exact ...,ords,


26 but that is the effect of his testimony. Now, ~ want to
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1 show that vilas perfectly natural.


2 THE COURT: Obj ection overruled.


3 1m APFEL: we axc ept •


4 ]JR FREDERICKS: Read the question. (Q,uestion read.)


5 A There is ar.Jout -- 23 regular men, and there is 8 or


6 10 men detailed in the uniform force as dietectives.


7 M'R APPEL: Tosave cross-exemination, yousay regular ones,


8 assistants, regular detectives, and some assi stants


9 l\{R FREDERICKS: I didn't get the first 0 f counsel's state


10 mente


11 1,fR APPEL: well, all right.


12 J..ffiFREDERICRB: Do I understand cOUDlsel Wishes to make a


13 s tipulatiol1?


14 MR APPEL: Oh, no.


15 1,m FREDERICKS: You have been in tat business fo r 5 or


16 6 years, you say? A I have, yes sir.


17 Q Youare familiar wi th the vay that these e.ssoci ates of


18 yoms work and the places they go in th e ci ty, are you?


19 :MR APPEL: we obj rot to that as immaterial, incompetent,


20 irrelevant. That will entail the finding out where thEY'


21 go and what places and they would not like very much to


22 state wh ere they g 0, and perhaps woul d not state.


23 'JHE COURT: It seems tome it does.


241m FREDERICRB: No, it is a very simple matter for this


25 Vl.i.tness to be examined on this point to ShoVI there "as noth


26 ing UBusual or out of the way of seeing maybe the 25 or 30
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other men in the same occupation do\'m. there at the corner


.of Thi ni and Los Angeles streets at that time in the morn


ing t or at any other ·time in the morning t that they were


allover the city all the time day and night, and the mat


t er of seeing on e of them h ere an d there and everywhere is


not a matter calculated to create any comment mat-


ever.


THE OOURT: Well, he has stated the nmnber, and I think


that has gone as far as \~ can go. Objection sustained.


MR FREDERICKS: All right. That is all.


RECRoss-~rIN~ION


UR ROGERS: Mr Home, yo:u said you didn't know Geo!'ge Lock


ViOod had been dravm as a juror, on the con trary, you


thought he was a workman out 0 f the District Attorney's


office, working outside, and, at any rate, nothing to


arouse your suspicion 0 r give you a moment's thouc;ht


that George Lockwoo d could po ssibly be a juror? A Nothing


at all.


Q You didn't ecpect to see a juror in the 1!.cNamara case


up in the District Attorney's office, taking orders t did


you? A I didn't know he VIas a juror.


Q J,{r Home ,don't 1~. you know as a matter of fact that it


wt\s published in the papers on a number of occasions that


youY,ere Vlorking on the llcNarmra case, and that your pIcture


appea!ed as a detective in th e McNamara case on nmnerous
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1 occasions? Do youy,ant me to go and get the clippings


2 arid show them to you, or do you remember that? A Oh, I


3 know it app eared onc e or tvdce, yes.


4 Q, Didn't it aPIBar twenty times?


5 1m FREDERICKS: Just a moment, your Honor. That is ob-


6 jected to, unless the time is specified a little closer.


7 The lvfcNama ra case had then been going on for over a year,


8 and as counsel has mid, George Home was working on th e


9 J;fcNamara case at the same time counsel was working on it,


10 but his picture may possibly have been in the paper at


11 that time, I don't know, but that had nothing to do with a


12 year later.


13 THE COURT: Obj retion overruled.


14


15
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1 A 1 never kept a scrap book, so 1 don't know how many


2 times it appeared.


3 Q Too many for you to remember ritht now, was it not?


4 A 1 don,t remember, really; 1 cannot say. t know it


5 has been in the paper s, but what about, 1 never paid much


6 attention to that.


7 Q Well, it has been inthe paper and you don't know how man


8 times, you cannot rerrember the circumstances, but you know


9 it was a matter of common knowledge, wasn't it, all around


10 the station,you were working onthe McNamara case and had


11 been for moths and months?


12 MR • FORD. We obj ect to that kind of evidence as not being


13 competent. Counsel knows that newspaper accounts are not


14 competent eVidence,-they had the opportunity of asking Mr.


15 Franklin •


16 THE COURT. It is entirely a proper question in response


17 to your redirect, only in response to your redirect. Objec


18 tion overruled.


19 A 1 think that earlier inthe case it had appeared several


20 times •


21 BY MR. ROGERS. Q You have observed 1lr. Frankl in reading a


22 newspaper during your 20 years acquaintance With him?


23 MR • FORD. We obj ect to that --i t is ridiculous, 1 think it


24 is entirely proper for them to ask Mr. Franklin, but 1 don't


25 see whatbearing it has on this wi tness •


26 MR. ROGERS· Then it ought not to have been asked in re-


dir ect.
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A No, sir.


newspaper.


newspaper i teelf is the best evidence.


k "He a ays, n1 did Borne wor , yes •ana wer to the ques tion •


Q Don,t you remember that after you got back, Why, the


reporters interviewed and got your account of the matter and


don't you remember that a paper pUblished your picture?


THE COUR T. Obj ection overruled.


A I do not redall any instance where I saw him read a


Q 'fhat is, only a little while, just a little while before


that? A No, sir, 1 don't remember it •


MR. FREDERICKS. That is objected to onthe ground that the


Q BY MR. ROGERS. D:m, t you remember, even as late as your


trip east, that you have referred to, that your name was


mentioned as going for the district attorney after Diekel


man came back, don't you remember that? A No, 1 don,t


remember it.


THE COURT. Objection overruled.


A 1 though t that was a secret.


Q You thought that was a secret? A Yes, sir •


Q Well, as a matter of fact, Mr. Home, you done practically


nothing else for months but work on the McNamara case, isn't


that true? A I did s orne work out of there off and on, yes.


Q You meam to say Franklin didn't know that? Didnd't


everybody in town know that?


MR. FREDERICKS. Just a moment. 1 submit that is not an
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Well, now, counsel's question went as to the approximate


amount of time that he put in in the district attorney's


office.


THE COURT· Did you fully answer the que s tion, Mr. Home?


A Why, 1 can't state just how much time 1 put in but 1


didn't put in--l think 1 put in the major portion of my


time at the detective bureau, however, 1 might have done


a 1i tt1e work today and a little work tomorrow, take an


hour or two different days, that 1 did considerable work.


MR. ROGERS. You have seen Franklin in the United States


~araha1l's office? A yes.


Q You saw him when he was deputy sheriff, you were on quite


terms of considerable acquaintance with him, weren't you?


A Yes, sir.


Q And you also knew Captain LockWood, onterms of considerab e


acquaintance for a number of years? A No, 1 simply known


him for--just know who he was, a long time.


Q And know he was Captain Lockwood and a deputy sheriff?


A 1 did; yea, sir.


MR • ROGERS. 11 think that is all.


MR • FREDER IC KS' That is all, Mr. Home.


---------
DAN A D. 0 N G,


called as a witness on behalf of the prosecution, having


first been duly sworn, testified as follows:


26 DIRECT EXAMINATION.
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1 BY MR .. FREDERICKS. Q What is your name? A Dana D. Ong.


2 Q what is your business? A District attorney's office.


3 Q And work in what capacity? A +n the detective depart-


4


5


6


7


ment.


Q How old ar e you? A 1 am 37 •


Q How long have you been employed inthe district attorney's


office? A 2 years.


8 Q Prior to the 28th day of November, state whether or not


Q You know whether he knew you by sight? A 1 don't


th ink he did.


you knew Bert Franklin \"{hen you would see him, or not?'------------
A 1 did not.
.~._-----


~/R. APPEL' 1 move to strike that out as this gentleman1s


thoughts don't amount to anything.


THE COURT. Strike it out. Proceed With the examination.
were


1m • FREDERIC KS. Mr. Ong , state whether or not you/'8ent


rr.orning of the 28th of November? A 1 was.


Q where did you go? A 1 went into a saloon on the north


west corner of Third am Los Angeles.


Q How long did you stay there? A 1 was inthere probably


10 minutes.


or not you saw Mr. Franklin in there that


th:t t you afterwards learned to be Mr. Frank


man there that 1 afterwards kneW to be Bert


the corner of Third and Los Angeles street onthe


lin? A 1 saw a


morning or a man


Q State whether


down to


25
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1 Q NOw, just state what yousaw him do, whether you saw


2 him come in and go out or just state vihat you saw him do?


3 A ve was inthe saloon when 1 went in, this man, and he


4 was drinking at the bar, and 1 walks up right alongside of


5 him, and 1 had something too, and my attent~on was ca11ed


6 to his going over to the door, looking out as if expecting


7 someone across the s tree t. Well, as 1 was expecting some


8 one myself, 1 commenced to watch him, not knowing who he was,


9 but 1 thought he was my man. 1 thought it was Fr anKnn'~-·"~


10 Then he came back to the bar again and presently he goes


11 to the door a second time and 1 walked over after hi~~_~\i


12 see who he ,vas looking at across the street, and 1 saw 1fr


13 Lockwood standing onthe northeast corner of Third and Los


14 Angeles street. Then 1 wanted to get out of there, so 1


15 went out the corner entrance at Third and L08 Angeles, walke~


16 north on Los Angeles street about half a block, crossed the I


17


18


treet and came down onthe east side in order to get in


closer to where Mr. JJockwood was.
"-


7 A Yes-, -no, 1 didn't see him.F'ave you seen him now


Up to the time when you went out of the saloon did you


Q


Q


25


26


19 Q Where did you leave Mr. Franklin when you went out of the


20 saloon? A He was in the saloon.


21 Q Whereabouts in the saloon? A 1 think he started towards


22 t he rear of the ~aloon, went back there somewhere.


23 Q Up to the time when you went ou t of the saloon had you


24 seen Geor ge Home? A No, 1 didn I t know Hr. Home.







1 him, Mr. Home at all? A 1 don't recall him.


2 Q Did you see him that morning before--did you see him


3 that morning down in that locality at all? A 1 did.


4 Q Where? A 1 first saw him-- well, 1 will have to go


5 . ck a ways--after Frankl in-,-after Mr. Lockwood ind Cap tain


6 White got through onthe corner, north east corner of Third


7 am Los Angeles street, they crossed the street, walking west


8 on Third street, and 1 cuts across the street and takes


9 the east side of the street almost dired:J.y opposite them,


10 follows them up the street, then 1 discovered there was a
------~ ... ~-


11 man probably 10 or 15 feet back of Locbvood ani Whi te but 1
~ ._'-'~·_'_C·"'Y<V'_·-'''·····'····,<~_<-,,·.>...~·".-_''' __ ···•


12 didn't know who he was, a;fterwards that turned out to be Mr•
••- ,-,><>.,.,-,,',-, ,.-.,•. ~ .•' -....'"~.•~.'"'~". -........~, .... ,......,~- '~"".~" .,....


13 HQm~L,. __~


14 Q That the firs t time you saw him? A That is tne first 1


15 recall him.


16 Q


17 go?


18 Q


19 Q


--NOW, when you went 'out of the saloon door where did you


A +went nor th on Los Angel es s tr eet •


How far? A About half a block.


And then where? A 1 crossed the street to the east side.


20 Q And then where? A And then came south on Los Ang~


21 to the corner where 1 had seen l,ockWood standing.


22 Q And dur ing your walk up Los Angeles street and across


23 Los Angeles street and down again onthe east side, you


24 didn't encounter GEo~ge Home? A No, 1 don,t recall him.


25 Q Do you know whether Fr:n klin--that is all.


26







1 CROSS-EXAMINATION.


2 MR. APPEL. Mr. ong, you ar e 37 years of age?


3 A Yes, sir.


4 Q And how long have you followed the profession of a detec


5 tive1 A Well, 1 ~ vel' followed it much until 1 came out


6 to this city. 1 done a little work in New York City one


7 time.


8 Q Well, you commenced your --commenced the bus inelis in New


9 York on a small scale? A 1 worked a while out of 300


10 Mulberry street, New York City. It was not very small.


11 Q When did youcome to Los Angeles? A 1 came here inthe


12 fall of 1909.


13 Q What did you engage in, what was your bus iness then, in a


14 general way? A Well, 1 didn 1 t do anything the first six


15 months. My first employment was in the district attorney's


16 office.


17 Q After you arrived here and was here about 6 months you


18 got inthe district attorney's office and comm.eneed the


19 cetective business? A No, 1 didn't commence that business.


20 1 done a great many things in the offics.


21 Q What did you do? A Well, 1 W:iS inthe stenographic


22 <mpartment a while, stenographer.


23 Q You weDe a stenogr apher? A Yes, sir •


24 Q, Well, as time progressed you branched out as a detec


25 tive7 A t afterwards got inthe detective department. 1


26
served papers and \"lorked ondifference cases.
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1 Q Now,:Oh thiEi day did you r eceive any orders from any


2 person in particular to go down there to Third and Los


3 kg eles? A 1 did.


4 QFrom Yihom? A Mr. Browne.


5 Q Mr. Browne told you what was going to happen there?


6 A 1 knew what was going to happen.


7


8


9


10


11


Q You had heard that before? A Yes, sir.


Q You knew that there was going something occur there1 and


,you people were to make an arrest? A Yes, sir.


Q Were you to make more than one arrest or more than two?


A 1 was n 't to rnake any.


12 Q. You were just to watch? A yes, sir.


A Yes, sir •


business at that time, upon that occasion, was to shadow?


Q NO'll, in order to shadow, the first thing you did was to


go down to Los Angeles street, walk south on Los Angeles


13


14


15


16


17


Q Now, 1 underst:md then, that your specific line of


18 etr eet onthe wes t side of it and you Ian ded in a saloon?


19 A No, 1 didn't go down that way at all.


Q Anyhow you landed in a saloon? A yes, 1 stopped at a
20


21 saloon; yes.


Q Well, you go~ in there? A Yes.
22.


No,,; the ne xt th ing you


did was to go up to the bar and take a smile, being early


in the morning, necessary to r ecuper ate? A yes.


Q You took whiskey? A WeIr, 1 don, t know as 1 recall


Q Well, we got you in there now.


25


23


24


26
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1 Q Well, you had been up there in the hay stack the night


2 before, am 1 right or wrong? A Well, 1 had been home


3 and had some sleep.


4


5


6


7


Q All right, you had some sleep but you took something?


A 1 had something to drink.


Q Yes, took a li ttl e whiskey? A 1 do n, t be1 i ev e I recall.


Q Now, you saw a rr.an standing there by you by the ba.r takin


8 something, you thought that was very suspicious and you COfi:-


9 menced to watch him? A No, my attention was first called


10 to his moveme~t, as 1 said before, his movement and his


11 going over to the front door looking across the street.


12 Q Didn't they describe to you :'~r. Fran klin beJfor e you went


13 out? A Yes, 1 knew in a general way but 1 was not sure.


14 Q The moment you saw him drinking at the tar you thought


15 you had your man? A No:t:: on account of his drinking particu


16 larly, but the reason the man that 1 thought was Franklin,


17 1 had heard WE'.S Franklin.
1


18 Q You ,t'.oak that fact into cGnsn eration that t'e was at


19 the bar there in the saloon where you were at the bar


20 taking a drink and his going to the door and looking out


21 both ways and one way, you thought then th::>. t is suspicious,


22 ,you said, "1 hav.e got r-y man", that is, youthought that?


24 Q


A


A Well, 1 thought he would bear watching.


T t you. S
8W hl"m lool'.ing out of the door you t !"o~ghtbe morcen -


A No , it was his movements.
25 he would bear watching?


ill d he move on foura, or ontwos?
26 Q, How did he move?


23
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1 movements--


2 Q. what was his movement? A His movement.


3 Q rid he go backwards or forward? A Be went over to the


4 door and looked .acrossthe street as if expecting someone.


5 Q The fact that he went to the door and looked acrossthe


6 street that ~;ade you suspicious, did it? A It did; yes.


7 Q You thougbt that the man--that was suspicious, walking


8 to the door and looking across the street?


9


10


11


12
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Thought he resembled th e mEn t 1l:\ t I was looking for.


2 Q You were looking for him, were you? A Yes, I wanted


3 to locate him.


4 I Q Now, you loce ted him looking out 0 f the door and th En


5 after he looked out of the chor ccross thestreet, he came


6 back into the bar? A Yes.


7 Well, now, he took another one, did he? A Well, I


8 can't say as to that.


9 Q Well, now, don't you remember that he took another one?


10 A }To.


11 Q what did he drink, a snaIl one or a large one? A I


12 think it vas something small, but I am not sure.


13 Q But you added th e fac t that he took something small,


14


15
1


16


17


and looked out the door, looked across the street and came


back, and his rotions made you still more suspicious,


didn't it? A Well, he struck me as being rath..!!-l}~ry...Q.1!gs


r
over something; I ''as wa tching JY,m...'J.U.--~


. r


18 Q


19 A


20 Q


21 Q


22 . Q


You thought he ViaS taking something to straighten up?


No,I didn't think 8rvthitlg about the drink part of it.


Well, he ".as nervous? Pi.. Appeared s<?,
.-----.. ----
How vas he dressed? A Dark clothes of saae kind.


lark clothes; you mean dark brown, or dark blue?


23 A I can' t say as to the color. It VJaS some kind of
I


24


1


1 Ca rk c lot res.


25 Q F.ave a white shirt on or what kind of a shi rt did he


26 II . I'
I have on? A can t say.
!
i ~~~==~ww,







:Tn


shoes? A I don't know.


Couldn't tell. Patent leather shoes, or what colored1


2


3


4'


5


6


7


A


Q.


A


Q.


Business coat or a frock coat, or -.mat was it?


Businass suit.


Now, how many others were t here at the bar at the time?


There were several in there.


Di d you see them go out the fron t door or reck door,


8 or the door on Los Angeles street, or the corner door?


Franklin.


9


10


A Well, I didn't Ply muchattention to them after I saw


Q. Yes, after you saw the suspicious man? A Yes.


Q. Now, you came dovll1 and where did he go then? A When?


Q. Franklin; he came back to the bar, and then what did


11 I
12 i
13


14 he do? He looke d out of the door, a cross the street, came


15 I b:\ck to the bar, and then what did he do? A As I recol-


16


17


18


19


20


21


22


23


lect it, I think he went to the door the second time.


Q. Yes, or Yrent to the door a secom1 time. nLd he look then


when he went to the door the second time or not? A Did he


look?


Q. Yes. A He appeared to be lookil'B across the street.


Q Which way did he look'? A He looked t OV'lards Thi rd


,and Los Angeles .comer -- I mean the northeast corner of


Third and Los Angeles.


Q' ,You were stiJl.l standing by the bar?


V,h ere were you, behin d him?I
24 1 Q.
25 I ing over by the bar.


26 !
I
I


A No, I vas still stand-


And he went to
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1 door and the door was wide open? A No, I think they were


2 glass.


3 Q He stuck his head right through the s;vlingil1tg doo rs and


4 looked in too t direction? A Glass in the <bors.


5 Q


6 Q


Glass doors? A Yes.


Well, youvrere lookine a t the back of his neck? A· I


7 turned aroun de


8 Q Well, you were looking at him? A It"WOllldn't be tre


9 tac k of his n rok; it would be on th e side.


what he ...ms looking at? A I could see the side of his


face. I could tell he was looking across the street.


10


11


12 I
13 I


Q


Q


The side of his neck? A And his face.


An. d by lookiI\g at the side of his neck you could tell


wards the ba ok of the room that time, then I left.


Q


Q Well, you were watchirg him? A I went over to see


No, I think he went to-


Then he came back ~a in.


A


A


He came back to the bar?


Then what did he do?14


15\ Q


16 I
I


17 I


18 who he was looking at and I saw Mr Lockwood, as I mentioned


19 before.


20 Q You were watching this man, this vas your man you were


21 after? A yes, but I vanted to see something else, too.


22 'Q You wanted to look at sansone else. What did you vvant


23 to look at Mr Lockwood for? A I wanted to see who met him.


Q So you didn't want everybody to know that, did you?


heard.


24


25
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Q Didn't you know -.;-{hom he yes going to meat? A I hm
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1 A Everybody to knOVI wlla t ?


2 Q, Whom he was goi~ to meet. You knew beforehand whom


3 he 'J'las goit;g to meet? A I went to see if they would


4 I me et.


A yeS, I knew Mr


You mean, had I seen him before that mornine.
not


" .No~.' I had" seen him before th,at morning.A


F~dntt you seen Loc~Nood before?


Yes.Q,


Q,


7


5


6 I LocIDNood.


8 lJR FREDERICKS: That is an ambiguous answer. If it is


9 read in the record that v'lay it man mean two things.


10 UR APPEL: He means that morning.


11 1 MR FREDERICKS: He had not seen him tat morni~ before.
I


12 mHE COURT: I guess the answer is cl Ear.


13 MR APPEL: We understand.


141 A .rust a moment. Do you mean that I seen Mr Lockwood


15 I that morning before I looked out the door?


16


17


v


Q, Oh, no; at aI:\Y time that morning. I know you mean
~ .


that. 'lhere is no mistake about that. Well, you kne-v


18 Lockwood, didn't you? A I knew him fran seeing him the


19 night before.


20 Q Over a this plac e? A Over at his house.


21 Q, And hEard him talk? A I 'heard him talk, and saw him.


22 Q You knew very ....~ll he was going to meet Franklin down


23


24


25 I


26 1


I
I


there at that corner the next day, either from information


given you tv Ur Lockwood himself or by someone connected


with the District Attorney's office? A Well, it was


announced in my instructions that he vas to be there.







1 Q NoV!. who gav~ you those instruction s? A Mr


2 Browne.


3 Q When? A The night before, 1:30, in Captain Freder~


4 ' icks' house.


5 Q


6 Q


You \~re at Mr Fredericks' house? A yes sir.


Let me see; you and Mr Fredericks and Mr Browne and Mr


7 .Tim Campbell and some others ".ere there? A yes sir.


8 Q ~ose who were not there \~re instructed at their


9 homes where they s}xmld be? A I dOlli,t knoW' abcut the


10 others. I only know my own inst1llUctions.


11 I Q Now, the arra~ements were made about half past one or


12 two o'clock in the morning over at Captain Fredericks' home


13 somewhere over on Umion or Belmont streets? A That is


14 I 'Where I received my in struction s.


15 1 Q A little off Temple street, .just south of Temple.


16 I You went horae to bed and th e next morning you were ready


17 for What was going to happen? A yes sir.


18 Q For the seance. what time did you go in that saloon?


19 A I think I got down there about -- I think it ,vas


20 around 9 o'clock.


21


22


23


24
!


25 I


2G I


I,
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1 Q 1 know, around 9 o'clock means a whole hour around it,


2 comparatively that is a relative statement. Was it half


3 pas t eight? A 1 think it was later than that.


4 Q Was it clos er to half pas t eight than to nine? A No.


5 Q ~s it twenty minutes pas t eight?


6 MR • FREDERICKS. Now, we submit tha t is an ambiguous ques


7 tion. It is like asking a man if you stopped beating your


8 wife yet. Anyway he answers it he answers it wrong.


9 THE COUR T. He said it was twenty minutes after eight. He


10 answer ed that.


11 :MR. FREDERICKS. Was it twenty minutes, that is, had it come


12 to be twenty minutes past eight yet or was it twenty minutes


13 past eight, means two things.


14 MR. APPEL. No, 1 s"aid was it twenty minutes after eight.


15 THE COURT. 1 think the Witness can answer the question.


16 MR. APPEL' 1 want to get the time he saw Franklin there.


17 A 1 can't say wh~.t time it W9.S when 1 reached the saloon.


18 Q What time did you leave to come there? A 1 left the


19 house about--I lEved at that time, 1 lived out on 9th and


20 Blaine. ~ left the house around somewhere a few minutes


21 after 8 0' clock, as 1 remember.


22 Q' 9 th and Blaine,? A 9th and Blaine.


23 Q onthe 9th street car? A ~es, sir.


24 Q The.t is about a mile or a little over from Third and Los


25 Angeles? A Takes about 15 minutes to come down, that tirre


26 in the morning.
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1 Q Must have been somewhere in the neighborhood of 8:15 or


2 8: 20? A No, it was around 9 0 tc]ock . 1 got off the car


3 down town and walk ed--


4 Q Walked from where? A 1 think I got off at Fifth and


5 Spring and 1 walked from Fifth over to Los Angeles and


6 walked north on Los Angeles.


7 Q Well, the 9th Street car runs clear up to the Temple


8 Elock, doesn't it? A Yes.


9


10


11


Q And, you got off at Fifth and Spring in order to walk thal


distance to Third? A 1 had an object ir~V~ing.


Q you had an object in walking. What was your object?


12 A 1 wanted to look over the territory down there.


13 Q Look over the terr i tory from Fifth and Spr iu,g, look


14 over the terr i tory to Third and Los Angeles, that correct?


15 A No, that is not.


frem there.


1 would come in the vicinity of Third and Los Angeles


s tr ee t, 1 wan ted to know the condi tions all arourd tho ':,e


Q You came up Spring street? A No, 1 didn't say that.


Q Well, did you come up Main street? A Ne.


Q, Well, did youcome up Los Angeles street? A Los


A Well,:


I


I


I
1 walked upASo you s tar ted at Fifth and Spr ing?Q


Q Well, what territory did you want to look over?


corners.


16


17


18


19


20


21


22


23


24


25 Angeles •


26 Q t from Fl"fth and Spring over to Los Angeles
Then you wen
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L06 Angel es in to the 6 aloon ?


complicated.


you come up from the north on Los Angeles street south on


1 will withdraw that question if it is too


If the Cour t C&I1 understand it 1 can 1 t.


and walked north on Los Angeles? A yes, sir.


Then you crossed Third Street into the saloon, or didn't I


I


Q


MR. FORD·


MR • APPEL'


1


2


3


4


5


6


7


8 Q Anyhow, when youwere in the saloon and Franklin was


9 lL there, Home was not in there, was he, that is, therein.


10 MR. roR D • If the ques tion isrreati--


11 A 1 will have to hear that question.


13 was in there, you went--you were in the saloon


linwent to the back part of the saloon and then you went


of Mr.Fi"anklin and seeing 'l--im do all of the things that you


Now, during all the time that you were in the presence


dir. Fr an k 1i n 1


unti 1 ~.ir. Frant-


I
I
!


I


All right,You were in the saloon,


Yes, sir.,A


Q


out?


MR. APPEL.12


14


15


16


17


18 have s aid her e, that he did, and up to the time that he


19 went to the back part of the saloon, youdidn't see Home


20 in that saloon, detective Home.?


21


22


23


24


25


26
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


A I di. en' t know him, no sir, I did not.


Q You didn't see him? A Not to my knowledge.


Q Did you see a man there with his head under a shelf


'\~ere the telephones v.ere by the ice chest, up there close


to the back of the saloon, close to the door that'leads out


to the toilet? A No, Ididnot.


Q You didn't see that man there? A No sir.


Q You didn't see Home, did you, at all, you didn't knOVI


F~me at tllat time? A I did not know him.


Q You had not seen him in and out 0 f the District


Attorney's office during the J..{clTmnara case? A There was


sO many out, I didn't know --


Q I mean him? A I do not reca 11 him.


Q YOu had been in the detective servic e in the Dis


trict Attorney's office and didn't see Home coming out


of there in the. assistance of the District Attorney's of


fice in the prosecution of cases and he happened to te en


gaged in as ~ police detective in the city? A No sir.


Q Youare a po1ic e detective of the ·county. Did you see


a man t.M t looked like Home there where Franklin was in the


faloon th ere? A I don't recall anyone that looked like


him.


Q Didn't yousee Home in the District Attorney's office


innnediately after thee-rrest? A In the District Attorney's


office?


Q yes. A yes.
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Q Now, looking back to 8 few moments back, t racing back


your memory to th e time you were in th e saloon end Frank


lin was in there, didn't you then determine ...mether or


not lfr Home had been there in the saloon when Franklin


was in there? A No, I do mot recall seeing Home in that


saloon at all.


Q You did not reason 1:8c k then as to "..hethe r you had


seen him there or not, it didn,t impress itself upon you?


MR FREDERICKS: we. obj rot to that; it has been gone tho


rong bly into.


THE COURT: I think it has.


1m APFEL: You didn't impress it upon your mind as remember


ing IfI saw this man down there", or anything like tlat?


A No, it did not.


Q You went up and got out of the saloon on th e Los


Angeles street side, am I right? A The corner entrance,


yes sir.


Q You walked on the west side of Los .Angeles street no rth


~bout half a block, then turned east across Los Angeles


street to the east side of Los Angeles street, did you?'


A' yes sir.


Q Now, whom did you meet going north on the west side of


Los Angeles street after you left the saloon, desc ri be


a single person you met there, tell \,,}],at color he is and


what shape he is. A Ivdll tell you one persnn I saw.


Q All right. A He vas very clo sa to
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1 within 30 feet ofthe corner, an d th at was lIr Rockwell.


2 Q Yes. Now, after you left going no rth, as you ""vent


3 north on the west side of Los Angeles street, leaving


4 Rockwell l:ehind, you understand -- after you passed Rock


5 well -- A No, no.


6 Q Did you meet anyone else, I wanted to know. A No,


7 You asked me after I had crossed the street and started


8 south on Los Angeles, whom did I meet.


9 Q No, I am keeping you on the same side as the saloon,


10 for a while •. A You will have to go lhack.


11 Q You got out of th e saloon on the Los Angeles street


12 side; is that right? A Yes.


13 Q .And you kept on the west side of Los Angeles street


14 going north? A Yes sir.


15 Q Now from the time you 1 eft the saloon on the Los


16 Ang el es street side, and kept on th e west side a f Los


17 Angeles, going north, whom did you meet, outside of Mr


18 "Rockwell? A I didn't pass anyone I knew.


19 Q Did you meet anyone you 9. i dn 't know? A Th ere were


20 several peopl e on the street.


21 Q Describe a single one. A I cannot describe them,


22 they were probably people going to busiress , an d on e t bing


23 and ano'ther.


24 Q Now, you crossed the street? A Yes.


25 Q Over to the east side of Los Angeles? A Yes.


26 Q About half a block fS>vay? A Yes.
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That is a very long block there, isn't it, from Third


2 'lIllp till Second,. is a very long block? A I don't know as


3 it is any longer than the oth er blocks.


A It didn't strike


\~e will Ie tit go at th at.


41 Q You don't know it is my long er?


51 me that Way.
6 Q All right. At any rate,


7 as youcro'ssed the street, you went on the East side of


8 Los Angeles? A Icrossed to the east side.


9 Q Very well; then you started south? A I did.


10 Q Now, whom did you meat on the way as you were going


11 south on the east side of Los Angeles street towards Second?


12 A I don't believe I met anyone.


A Until I passed J{r'BBckwell.13


14


Q


Q


lio one at all?


Yes. I know. You met no one. A I said a few words


15 to him.


16 Q Yon me t no on e you remember, on t side 0 f Ur Rochrell?


17 A I don't remember that I met anyone.


18 Q You swear you passed no one th ere? A No, I won't.


19 I Q That is a who~esale part of the city? A It didn't


20 strike me I had passed 8nyon e on that side of the street.


21 Q And the wholesale houses were open? A They were open-


22 ing.


23 IfR APPEL: It is 5 0 'clock, your Honor.


24 THE COURT: DO you wish to finish?


25
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lDR APPEL: No, I cannot finish.
THE CCURT: All right, I tho~ght you would fini sh in a


:re'. minutes•. Gentlemen of the jury, bear in mind your
awnoni tion. (.Tury admoni sh:!d.) -"e will take an
until 10 0 'c100 k tomorrow morning.
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THURSDAY, JUNE 27, 1912; 10 o'clock A.M1·
Defendant in court with counsel. Jury called; all


present. Case resumed.


MR. FREDERICKS. May it please the court, in view of the


fact that the court has intiffiated the possibility of fu~-


ther cross-exam ...nation of ;'.1r. Harrington, we would like to


defer our redirect examination until after the cross-


examination is finished, rather than to take two bites at


it, and we can proceed--


MR. ROGRRS. 1 wou1d like to have you wait, as far as the


witness is concerned, until ilir. Appel comes. My throat


is a~l gone this ffiorning. 1 don't intend to do any work


today if 1 can help it at all. 1 would like to wait for


Mr.. Appel. 1 telephoned him about half past nine to be her e I


surely. He said he would be here.


THE COURT. We will wait a few minutes •.


tvffi. FREDER leKS. lrr:igh t say, your Honor, in view of the


di3 cussion in regard to the dictagr aph stuff, which 1


refer to in that way, we have determined to al ter w't:at we


considered to be--had considered to be the best way of


procedure in that regard, and have summoned the two short


hand reporters here and will put them on tt:e stand to read


. the notes of their testimony to the jury, the notes of the


proceedings at tte Hayward, to the jury.


THE COlffiT. That will be your next offer of evidence?







MR FREDERICKS: That is our next. 3195


·1 THE COURT: : 1 presume, :,;:. Rogers, you viill want tc


conduct that crosB-examination.


MR. ROGERS. Go ahead. 1 say right now 1 challenge ~>'!r. I
FaJloon's competency as a shorthand reporter. I understand I
he has tr ied to take the court examination here and failed, I'


and 1 would like to examine him as to his competency the


first thing.


2


3


4


5


6


7


8 MR. FORD. The counsel has a right to eX8lI!ine a Witness


9 as to his compe tency at any time, bu t 1 don 1 t think it is


10 quite rigtt for him to state his understanding. Let him


11 examine him at the proper time.


12 MR. ROGERS. 1 withdraw the remark and the jury may disre-


13 gard it if it is improper. 1 merely say 1 propose to


14 examine him as to his compe tency •


15 THE COURT· 1 have no doubt the remarkwas made for the


16 purpose of saving time.


17 MR. FREDERICKS. When he cames and lays the foundation, it


18 may be gone into. There is a proper time to investigate


19


20


that.


MR. KEETCH. The Witnesses are here; they haven't


21 brought their note books; they have sent for their


.tecum subpoena.


THE COURT. V/ell, under the circumstances--


AiR • ROGERS. 1 duces tecumed then;.


22


23


24


25


26


note books.


MR. FREDFR ICKS • Of course they were not given a duces
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MR' FREDF:RICKS. They are here but they didn't bring their


notes.


MR ROGERS: Not as respects yr Falloon, because --


THE COURT. We will suspend proceedings for a few minutes.


(After reoess)


THE COUR T. The witnesses have come.


MR. FREDERICKS. Mr. Falloon, take the stand please, With


the notes that have been referred~o.


W A L D 0 F A L I, 0 0 N,


oalled as a witness on behalf of the prosecution, being


first dUly sworn, testified as follows:


DIRECT EXAM1NATION


MR. FREDERICKS. Q What is your name, please? A Waldo


Falloon.


Q, Where do you 1 ive? A 2924 Wes ter n Avenue •


Q What is your business? A Shorthand reporter.


Q You are not speaking very distinctly, ;~1r. Falloon;


just possibly the jury may not hear you. A Shortharrl


repor ter •


Q How long have yeu been a shorthand reporter? A For


about five years--four or five years-


Q Now, in regard to your competency as a shorthand repor


ter, :,ir. Falloon, that was the question that the defense


wanted to interrogate on, and 1 think 1 have laid a suffi-


cient pri~a faoia foundation-







7 Q Are you associated wi th anyone? A No" sir.


8 Q What people have employed you and what work have you


3 MR. FREDERICKS. He said he had been a shorthand reporter


4 for five years.


5 THE COURT~ 1 didn't catch that.


@£


What til
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1


what I


A Four or five years.


A Well" 1 opened up an office


A They are official court reporterstheir business?


MR. FREDERICKS' That is correct?


Q Now, Williams" Conlee and Doyle, who are they?


done, in a gener al way?


THE COURT. 1 think he had better state generally


his experience has been along that line.


6


9


1


2


23 Williams.


24 Q 'Appeared in what capaci ty? A As off ic ial repor ter •


25 Q Taking tea timony? A· Yes, air" in hia stead.


26 Q And how often have you appeared in court taking


10 for myself on the first of January this year and 1 have


11 received considerable work from ;'!.r. Longley and from Mr.


12 Gould" Secretary of the court" and from kIr. WillialIls's


13 firm" Williams" Conle~ and Doyle.


14 Q Go ahead" you want to name others? A Then 1 have


15 received some work myself.


18 of the Super ior Cour t.


19 Q And what Bart of work did you receive from them?


20 A 1 received--well, for instance, last Saturday 1 received


21 a job from them to take SOffie dictation in a lawyer's


22 office. Then 1 have appeared in Department 9 for ~tr.


16


17
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1 within the last year and a half or two years? A Vle~l,


2 quite frequently, especially since 1 have been in business


3 for myself.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


i 11


f 12,
~


~ 13


14


15


16


17


18


I 19


I 20
~


21


22


23


24


25


26


that matter of qualificetion. if counsel \rlshes.


MR ROGERS: I desire to ex:amine him.


THE COURT: Goahead.


MR ROGERS: :M'r Faloon. you have attempted to take the ex-


cmination to become an official reporter? A yes sir.


Q Did you succeed? A No sir.
0


Q. You failed? A No sir. It is still under submission.


Q They have never passed you? A No sir.


Q How long ago did you take this examination? A The


first one -- the first examination we had was on :March 2nd


of this y ear.


Q Well. what heppened to that? A I, together with four


others, took the examination in the court room of -- I


think it VIas JUdge Houser -- end I think there were seven t:f


us, if I r~ember correct~. and there was five of us


failed to pass at that time.


Q You were one of the five? A yes sir.


Q. That is, they didn't find you"· competent to take down
/


the conversation that happened in the court room? A They


didn't find -- they foum that the five of us, ftile our


transcripts were satisfactory, we could not read back


readily as the committee thought we should.
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out from others it was a severe test.


test was a very severe one.


they would give us another . test j,·, on March 16th, and the


It is my jUdgment. but I found


A If I m~ be per.mitted to state.Q Well.


ment about it? A No sir.


1m APFEL: We object to what Mr Sterry said.


1ffi ROGERS: I have no doubt yr Sterry called you up and told


Q Well) you found it severe, myhow; that is your jUdg-


you something ver,y pI easant •


THE COURT: Don't state what Mr Sterry said.


UR roGERS: Well, did you ever have any experience taking


dictagraph stuff? A yes sir.


Q Where? A At the Hotel H~ard.


Q The five of you that didn't pass thought it was severe?


A Ald the two that passed thought it was. and so di d the


attorneys who gave the examination and some others.


Q What attorneys gave you the examination? A 1fr Sterry


Mr H~as and Mr Drake, all three being ver,y fast talkers,


have a great deal of ex:perience in court work. and it was


the intention of the connnittee to give a very thorough ec-


amination, which they did.


QAnd you f8ile~ to pass it? A We failed to pass on


the 2nd of March and on the 16th of March, the last time we


took the examination, we turned in our transcripts as well


~ we did in the first, and Mr Sterry called me up at my


offic e and sa! d --
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Q What was it? A First it V'I8S an argument given at the


r.ate of about 180 words a minute for five minutes, and


the next was testimony which ,v,as figured up 200 words a


minute for five minutes.


Q It is easier to take an ergument which is consecu


tive when a man talks along. and you do not have to inter


rupt, than to take voice from voice, or at least, taking


it through one of these dictagraphs, it is easier to take


an argument than it is an ordinary conversation, isn't


it? A No sir, I do not think so.


Q Do you supJOse you c an sit down here now and take me


and read back what I s~? A Under normal conditions I


could.


Q Don't you think I am in a fairly normal condition


Q Ever have any before? A No sir.


Q Ever see a dictegraphbefore? A No sir.


Q Is there any differenc e between taking dic tegraph


stuff and taki~ it in ordinary conversation? A yes sir.


Q Is it plainer or 1 ess plain? A I think it is le ss


plain.


Q Less plain. Well, if you cannot take an ordinar,y con


"J'ersation in the court room satisfac torily to th e committee


and taking of dictegraph s tuff is less plain, what dio you


think about your competency to take a dictegraph statement?


A The test given us in the court room was not an ordinary
I


conversation~
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1 this morning? A Well, I may not be.·


2 MR FOW: That is obj ected to


3 Q Are you in normal condition?


4 lfR FREDERICKS: We obj ect to that as incompetent, irrel~


5 vant and immaterial, wheth er he is or not •.
6 :MR ROGERS: He says, "Normal condition".


7 1m FORD: If the courtpleas6, the witness is put on the


8 stand to tell ,,'hat he heard at a certain time and place,
-


9 and he made notes of it; even if he is an 0 I'dinary office


10 stenographer he can: offer his notes.


11 THE coum: The only qu astian is as to his competency


12 here.


13 :M'R FORD: That is true, your Honor. I am making these 1'e


14 marks prliminary to something I am about to say, if the


15 court will :re rmit me. This witness is now beif.\g cross-


16 examined and we object to it upon the theory, not that it


17 lays any foundation as to competency, but mere~ for what


18 effect it m~ have upon the weight of his testimony.


19


20


21


22


23


24


25


26


THE COURT:. What is the obj ection, yr Ford?


t en to your obj ec tion.


I will lis-
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and immater ial •


MR. ROGERS. 1 do not mean to inquire into your private


concerns, but 1 mean, as relates to therability to take


down conversations.


MR. FORD. We object to the question on the ground it is


incompetent, irr elevan t and imrr:a ter ial.


THE COURT· Objection overruled.


A No, sir.


1ffi. ROGERS. Read it to me, what is the answer?


(Answer read. )


We object to that as incompetent, irrelevant


Q What is the matter wi th you thia morning?


We object to that as incon,petent, irrelevan t


MR • FORD.


MR. ROGERS.


MR. FORD.


and immater ial.


THE COlffiT. Objection overruled.


A Well, 1 am in a condition similar to what 1 was when 1


took the l.i1est, naturally somewhat nervous and worked up,


and when 1 took the dictagraphconversation 1 was not


in that state.


MR. ROGERS .. Q Are you willing to sit down there now and


attempt to take a conversation between :~r. Appel and


myself, well, betNeen :.:r. Ford and myse~f, such as ordinariI


happens?


MR. FORD. We object to that as incompetent, irrelevant


and immater ial •


1l'R. ROGERS. Q--and read it back to us.
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1ffi. FORD. And 1 wish to state to the court, we have stated 'I


ourselves and counsel has stated that the dictagraph does I


not get alt of the conversation. The question is not as to \


the ability of thewitness to take down everything that did


occur, the question is, "Did you take the notes of what


you did hear and did you take them accurately'? It The


question is not one whether he can Bubmit to a test of


300 words a minute or 200 words a minute or 150 words a


minute, but the question is the same as would be presented


if he were an office stenographer.


11 TEE COURT. Objection overruled.


12 MR. FQRD. The question, did you take a convereation--


13 THE COURT. 1 unden:;tand your pos i tion. Obj ection overruled


14 A Give rue the question.


15 (Question read.)


16 A 1 do not think 1 could do jus tice to myself.


17


18


MR. ROGERS. Q What?


(Last answer read.)


Read it.


19 MR. ROGERS· Q You think you could not do justice to your-
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self, yet they are going to pu t you up here to testify


to a conversation over a dictagraph when you are not


willing to sit in the court room and take a conversation


between two lawyers, is that right'?


MR. FORD. We object to that--


THE COURT. Wait, now--you need not answer that question,


26 it is not a proper question to ask on voir dire
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expert.


MR. ROGERS. Q Well, a dictagraph--you are willing to


qualify as an expert stenographer, are you, that is, swear


you are one?


MR. FREDF~lCKS. That is objected to as immaterial, the


wi tneas, whe ther he is wi lling to qualify as an exper t or


not, is not material. He stated his experience and it is


for the cour t to judge whether he is competen t to take


down tes timony under the circurr:s tances •


THE ·COURT· An expert opinion as to his own qualifications


is always proper matter to go into, however. Objection


overruled.


A 1 call myself a shorthand reporter, 1 have done a great


deal of work in court and 1 am willing to give as reference


any attorney for whom 1 have got out a transcript or for


any judge before whom 1 have appeared.


MR. ROGER~. Q 1 am not asking you for your references.


1 am asking you if you consider yourself an expert, after


what you have said here? A Yes, sir.


MR. FORD. We object to that as incoffipetent, irrelevant


and irnma ter ial •


MR. FREDERICKS. He has answered.


MR· ROGEFS. Q, Now, about tak ing dictagr aph stuff, you


say that is more difficu:.t even than ordinary conversation?


A The rapidity is not difficult, the difficulty comes in


that it is not so easy to understand.







3206


MR. FREDERICKS. Q Have you been accustomed to takingT~


1 want to ask you to recall in your memory back to the 14th


day of February, 1912, and ask you whether you were present


at a room in the Hayward Hotel her e in Los Angeles and


took down and made notes of the conversation, ~ade notes


in shorthand of a conversation which occurred between Me.


Harrington and Mr. Darrow in another room? A yes, sir.


Q Are you acquainted wi th :I~r. Darrow 's "lobe? A Yes, sir.


Q Are you acquainted With ;·hr. Harrington's voice? A Yes,


sir.


Q Not so easy to understand? A Yes, sir.


MR. ROGERS. That is all on voir dire.


TRE COURT. You must speak: a little louder, 1 cannot hear


you.


A Yes, sir, to all of thoBe questions.


MR. FREDf-:RICKS. Q NOW, who else was present With you.,


if anyone, engaged in the saIDe occupation? A You mean


on that day?


Q Yes.A 1 think that \rr. Benjamin and 1 were there on the


14th of February last.


Q Well, did you recognize the voice that you heard--l


will ask you if you "ere conn ec ted in any way by dictagr aph


with another room?


MR. ROGERS. This calls for a conclusion or opinion; it is


incompetent, and we object to it on that ground unless h
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1 himself knows what he did, and that involves some


2 scientific propositions which he cannot testify to, not


3 being competent, and no foundation has been laid. The


4 objection is made upon all the grounds 1 have indicated.


5 THE. COURT. Objection sustained.


6 MR. FREDERICKS· Q State whether or not you made notes


7 of the conversation between Mr. Darrow and Mr. Harrington


8 at that tine.


9 MR. ROGERS. Your Honor, that is objected to as no founda


10 tion laid, incompetent, irrelevant and irnmater ial.
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1 }IR LONGLEY: If your Honor please, I see lfr Williams is


2 here, snother official reporter, and we are both very busy.


3 It is necessary for both of us to remain here at the same


4 time?


5 MR FREDERIarK3: We have not summoned Mr Williams.


6 YR ROGERS: We called Mr Williams here to look over these


7
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notes and see how much the,y resembled shorthand notes, and


how much, perchance they didn't, rod so far as Mr Longley .


is com erned, I think the ex:amination of this witnesa will


take at least the remainder of the forenoon and Mr Longley


can go about his affairs and earn a dollar or two v.hile we..
are wei ting.


llR LONGLEY: It is not a consideration of a dollar or two,


it is something a little more useful than that. It did


strike me it 1I'as searcely necessary for Mr Williams end I,


16 . both, ~re -- it cripples the work of the courts.


counsel --


THE COURT: The witness is excused until noon.


lffi FREDERICRB: He can go.


This is his own notes.is here to pBVent it?


THE COURT: You are excused until noon.


MR FORD: we object to the witness giving his notes to


MR APPEL: He c an do so. This is his own proFty. What


1lR roGERS: He said YOUVJaIlt rr:ry notes, end offel¢them to


us, and thereupon the District Attorney obj ec ted.


MR APPEL: Have they ju~iediction over everybody's
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Obj ection sustained on the ground there isTHE COUffi':


no foundation laid.


YR FREDERICKS: Is 1 t nec essary to llV a foundation to a


question of that kind, "Did you make notes of· the conver


sation between yr Darrow and yr Harrington?" Yes or no.


MR ROGERS: The question, did he hear it and how; that is


the foundation.


M"R FREDERICKS: That is not part of the question. I am


asking him if he made notes of such conversation. As to


the how and the where and the why of it, I have not asked


him.


UR 'BOGERS:: And, if your Honor pleases, one cannot sey


I made notes of the conversation unless he h mrd. it; un


less it was heard, under the decisions-
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THE COURT: Yr Appel, there is nothing before the court.


MR APPEL: I am objecting to his statement here in court.


THE COURT: Assign your error.


11.R APPEL: We assign his obj ection here and we assign his


instructions to a private citizen, to a witness, to his


furnishing us vl.i th any memorandum he may have which belongs


to him, which he has a right to do so.


THE COURe: Proceed with the examination.


YR FREDERICKS: What is the question pending? (Question


read by the reporter.) A yes sir.


MR ROGERS: If your Honor please, he has said he vms in


another room.
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sir.


1!.R ROGERS: I obj act to that as incomlltent. i rrel want
I


and immaterial, unless -- und we ask leave to examine as


to how he heard the conversation and how much he heard of it


whether or not he could hear it. Might just as well face


the si tuation one way or another.


THE COURP: Do you wish to examine him. ibn the voir dire.


the method which he heard it?


MR ROGERS: yeS sir.


THE COURP: You may do so.


:M"R ROGERS: . What ro om ':.ere you in? A I think it was 419;


I am not sure.


Q WQs lIr Darrow -- were lir Darrow and l{r Harrington


in thesame room wi th you? A Iro sir.


Q Do you mean to s~ you heard in the usual method,


that is to say by -- as you now hear me? A No sir.


Q You heard by the intervention of some instrument; huh?


A yes.


Q What do you call that instrument; do you know?


A Dictagraph.







sir •.


sir.


sir.


We asked you


A We had a receiver on our rers. I
Well. you had a receiver on your ears, and you thought


Q I didn,t ask you what you thought.


me.


Q


was in the room nex:t to where we were.


Q You think 50; d.o you mow? Did you see him? A No


Q See him go or see him come? A No sir.


Q Do you know whether he was in Ocean Park, Chice.go or


the hotel then, 0,£ your ownll knowledge? A Ebccept as I


have just stated.


Q You simply said you thought so? A yes.


Q Do you mean to say you know Mr Darrow was in any


room in th e hotel? A I think he was in the room next to


it?


321 '\


Q All you are jUdging by is that they put a tube in your


ears, and you thought you heard ur Darrow'a voice; is that


you heard Mr Darrow's voice? Ayes sir.


Q Do you mow Whether he was in Ocean Park or Chicago


or in the hotel, of your own knovTl edge? A I think he
I


Q, Did you a ee lJrr Ha rnngton on that occasion? A No


Q You ha:v,e already said you never saw one before? A yes


Q Is that right? A yeS sir, that is correct.


Q Did you 5 ee :Mr Darrow on that occasion? A No air.


Q Did you look in the room whe re Mr Darro,v was? A No
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you know.


!fR FREDERICKS: We sUbmit, may it please th e court, that


is an answer Vihich means "to the best of my knowledge or


belief" •


MR .APPEL: That wouldn't be an answer.


THE COURT: I think he can give abetter answer than


that. A So far as seeing Mr Darrow is cone erned, I


didn't see him, but I have no doubt in my mind he was in


the room next to us.


1m ROGERS: We are not asking you about having doubts in


your mind. I am asking you if you know Darrow was there,


from having seen him? A No, I do not, from having seen


him. I didn't see him that day.
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answer'?


was some of it 1 don't believe we were able to understand.


mechanical dev ice sounda, is that so'?


The question is already


A No, sir.


THE com 1'. Obj ec tion overruled.


answered.


at that time?


MR • FORD. If the Court pI eas e, we object on the ground it


is assuming something that i6 not in evidence. This witness


has already testified that he was fan,iliar with Mr. Darrow's


voice, and the proposition is exactly like that of a


telephone conversation--


device was appl ied to your ears and you heard through that


MR. ROGERS. Will you say what you heard over that mechanica


device was all that was said between Harrington and Darrow


Q Did you see him that day at all? A No.


0. All you know about it is that some sort of a mechanical


Q Did you hear sounds you could not make out? A Yes, sir.


Q Did you hear words you could not understand? A 1 think


so. On that first time, as 1 recoJlect it, their conver8a~


tion was short, and there was very little of it that we


could not understand or could not hear.


Q There we~e portions you could not understand? A There


Q Vie don't want to be in the same position you were. We


would 1ike to have you talk a little louder • What was the


(Las t answer read by the repor ter. )


Q Well, as a matter of fact, you know there was some of
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1 you could not understand? A Yes, I know there was some


2 we failed to get.


3 Q By failed to get you mean failed to hear? A Failed


4 to hear. All that we heard we reported.


5 MR- FREDERICKS. Q All trat you heard you reported?


6 A Yes, sir, the conversation was not--


7 lKR· ROGERS. All you know about it you recognized as


8 you thought l!or. Darr ow's vo ice? A Yes, sir, and ii)r. Harr ing


9 ton's voice.


10 Q When had you ever heard Harrington apeak before? A He


11 was before Judge Bordy/ell one time on contempt proceedings.


12 Q And you mean to say--how long before that incident


13 in the Hayward was it that you heard Harrington? A Well,


14 that was dur ing the progress of the McNamara trial. 1


15 think in the early stage or probably just before that trial


16 was called, I don 1 t know the date; 1 think it was in the


17 fall.


18 Q Did you take it down ynurself? A What do you mean?


19 Q Were you the reporter that took down what Farrington


20 said in Bordwell's court? A No, sir.


21 Q You were a looker on? A 1 Vias in the court at that


22 time connected wi th the court and was in the cour t room


23 at the time.


24 Q. You were simply private secretary of JUdge Bordwell,


25 weren't you? A Yes, sir -


26 Q Then when you say you were connected with the court yo
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mean you were just a stenographer for Judge BordWell in


his private capacity? A That was ono of the things that


1 did.


Q Well, did you do anything else at that time connected


with the Harrington matter? A No, sir.


MR • ROGERS. That is all onthe voir dire.


THE COURT. All right. Your question was whether or not


he had his notes with hirr.


MR • FREDERICKS~ And the answer was "Yes"?


A Yes, sir.


Q Rave you independent recollection of that conversation


or would you need your'notes to refresh your testimony?


A 1 recollect that on that day, the 14th of February-


MR • ROGERS· 'Par don me--


THE COURT. Just answer the question yes or no.


A Read the question.


(lIas t ques t ion read by the r epor ter • )


A 1 have recollection of certain phases of it. You want


to know whether 1 could give the gist of it? 1 don't


believe 1 could from memory.


MR. FREDERICKS. Well, take your notes, :.1r. Falloon, and


read to the --and refresh your memory therefrom, 3nd tell


us what you heard and took down.


MR. ROGERS. Let me see what the witness refreshes his


recollection from. 1 call for tr-e enforcement of the rule.


MR· FORD. Yes, sir.
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MR. FREDERICKS. You are entitled to it.


THE COURT· While counsel is examining the note book you


may bear in mind) gentlemen of the jury) your former


adreonition and take a recess for five minuteB~


Yes, sir.


No, sir.


Have you a copy of the transcr ipt?


Ask hirr, where he is) outside of the record.


Q You have transcribed these notes?


(After' recess.)


THE COURT. Mr. Appel informs me he desires to make a legal


argument on this matter) so) unless there is objection,


1 will not call in the jury until the argun!ent has been


presented.


MR. ROGERS. It being addressed to your Honor's ruling) and


not addressed for the purposes of the jury, 1 ask that 1


may ask one q ues tion of th is young man.


THE COURT. All right.


MR. FRtDERICKS. 1 do not know that he ought to take the


stand.


THE COURT.


MR. ROGERS.


MR. FALLOON •


MR • ROGERS.


MR • FALLOON.


MR. PDGERS. Whom did you deliver the transcription to? .


MR. FALLOON. Mr. Longley.


UR .. ROGERS. Who?


MR • FAl.LOON. \ir. IJongley.


l'R .. ROGERS. Have you gentlerr:en a copy of the transcr ip .
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1 MR· FRF:DERICKS. We have a copy of probably the compiled


2 notes, or the copy of the two put together, and we have


3 that in forn; connected with notes we have made on it and


4 reference, and one thing and another, which makes ita


5 private document of our own, but if counsel wishes any


6 asaistance to having the matter handled expeditiously


7 and will indicate what he wants--


8 MR. ROGERS. 1 would 1 ike a transcr iption of these notes


9 so far as it can be made. Mr. Will iams infor rna me tha t


10 the notes are, so far as his very considerable experience


11 ia concerned, a long exper ience is concerned, they are


12 very bad notes and practically illegible, and if there is


13 a tr anscr iption of them 1 would 1ike to have it, if that


14 young man can read his own notes, in view of the fact,


15 of course, thc.lt he is going to refresh his recollection


16 from them, we ought to bave a transcription of them.
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let as see if you can" -- then I will get than anyhow, l'nd


he might as well give them to me now, as at that time.. .
14 MR FREDERICKS: Counsel does not understand. Here is the
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proposition: we are going to ask this manto read everything
i


he has there so that everything this man took and every-


thing :Mr Longley took, will be read into this record and


counsel will get a copy of it. Now, everything that Mr


Longley took and everything that this witness took, we are


going to ask~ to read, and read in that record. Now,


if counsel wants all of that to tr,y and dictate the


thing jointly, make a transcript of it and read that into


the record --


MR ROGERS: No, we will take each one separately to see


whether or not they could hear.


llR FREDEBICKS: I thought that is what you wanted to do.
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ME ROGERS: We want each separate. These not es have been


corrected, erased and changed, and what-not, and if he


c en make a transcription or them, I would like to have


him make it; that will save time.


M'R FREDERICKS: No. We do not propose to furnish counsel


anything. OUr proposition is to put it in evidence, but


we do not intend to furnish it to counsel. We vdll put


it in evidence, and counsel gets the ~enefit of What is in


evidence, but as to fur.nishir~ it to counsel, we decline


to do that.


MR R:>GERS: Pertinent to our inquiry, that is not correct.


You cannot do that sort of thing to testimony.


MR Appel has many decisions on .that subj act. It is just


as easy for him to write these notes out as it is for }.{r


Willi8.ms to sit here and try to puzzle his head over these


illegible pot-hooks.


},fR APffiL: Will your Honor permit a suggestion?


THE COURT: Yes.


lfR .APPEL: Suppose a vii tness were on t l:e stand who could


understand the English language and that the memorandum


that he made of a conversation he heard spoken in English,


that he put it down in the Japanese language, for instance.


The Japanese figures, which, to me, are just as good as


shorthand notes, so far as my knowledge of shorthand


goes -- snd the witness was upon the stand to recite a


conversation that he heard in fuglish and he said that
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1 had no independent memory of the conversation, but that


2 he could refresh his memory from the memorandum he made


3 in the Japanese language. Now, under the rule laid down


4 by our code, which your Honor has enforc ed here, in this


5 instance, we would be entitled to look at those notes


6' and that memorandum, to read it to the jury' if we saw lit,


7 and possible for him to do that. :Now, this defendant here


8 is entitled to have all the statutory remedies given to


9 him. Now, in that case, this gentleman \~o took his notes


10 in Japanese, he furnishes us ,wi th those notes, those Japan-


11 ese notes, ~md that does not fill the measure of the sta-


12 tute.
-


We would be entitled to have a translation of that


13 and a transcription of that in a language in which the


14 proceedings of this court are had , for the benefit of the


15 defendant 50 that we mey guard egainst his reading eny-


16 thing that may be improper in the case, so that our objec


17 tions may be made


18 THE COURT: . You are relying on section 2054?


191m APPEL: yeS, your Honor. Your Honor will see that s 00-
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tion is ineffective if a man will take down a memorandum .


in hieroglyphics that th e d efendmlt cannot understand or


his coun sel cannot understand, end there must be some


reason, there must be some wisdom for the passage of that


section, and provision M the statute allowing the defend


ant and his counsel to know what is going to be read.


Now, furnishing us with his notes here, that so far as


understand, cannot be read by us -- of course
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cannot be read by us and cannot be understood by us.
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P 1 We call to our assistance an expert in shorthand who


2 informs us, as 1 understand, and as ;,1r. Rogers has stated


3 here, that, these notes are in condition that they are


4 I illegible, you cannot read them, at least he cannot, he


5 cannot understand them. It is impossible. Now, the man


6 who made them may possibly understand them and in order


7 that we shall have the full benefit of that statute,


8 Section 2047--


9 THE COURT. 1 have the section before me.


10 MR APPEL. In order, your Honor, that he shall have the


to read them into the record, what possib\e injury is the


full benefit of that statute, in order that we shall have


the full remedy afforded to us here so that we nay guard


our interests, and it will serve no other purposes, if


they"·, are corr ect, for a man can tell them all, and if he


can read them all, he can refresh his memory, but we are


entitled to know just exactly what he intends to read and


in view of the announcement of the District Attorney that


he intends to have this expert read his shorthand notes


If the gentlemen are entitled


here, why, of course, we are entitled to know what he is


going to read. We cannot make them out. Suppose we argue,


your Honor, andask your Honor to look at them to see if


the ruling is correct or not, how can your Honor deCide?


Now, this transcription of these notes would have the same


effect, would serve the sane purpose as the reading of the


notes into the record.
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1 . that they should be transcribed in the first instance,


2 that we should know what he is going to read, that your


3 Honor should have a copy of them there to know whether


4 I certain parts are admissible or inadmissible? What


5 possible injury can there be if they are admissible in


6 eVidence, the transcription of it, and the information


7 given to us will not in any way prejudice their right of


8 introduction of that docun:ent" but it will serve this


9 purpose, it will serve the purpose of giving to us, as far


10 as possible, in tbe most direct manner the relief and the


11 remedy which is afforded by section 2054.


12 MR. ROGERS. Pardon me" Mr. Appel--Sec tion 2047 pr ov ides


13 that a witness is allowed to refresh his memory with respet


14 to ar.yt~ing written by himself or under bis direction


15 (reading section). How are we going to read it to the


16 jury? That is one of the statutory rights that we have,


18 is going to be very fortunate if he can read them himself,


19 according to what 1 learn about it. Row are we going to


1 think this young manthat we may read it to the jury.


read it.


cross -exan.ine him about it or read it to the jury if it is
would


not transcribed? Vie/have a right to have them interpreted


if those were in a foreign language.


MR. APPEL. If 1 was required to read it or plead gUilty


to murder in the first degree, 1 would plead gUilty of


murder in the first degree. It is impossible for us to
24
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1 THE COURT. 1 think there is much force to the defendant's


2 position.


3 MR. APPEL. There is no harm done ei ther way, your Honor.


4 It is merely in the intere8t of the promotion of the proce-


5 dure, there is no trouble about tha t.


6


7


8


MR.. KEETCH. Vi ill your Honor permi t me for a mOrLent 1


THE COURT. Yes.


MR. KEETCH. Wi th reference to this section wl~ ich has been


9 quoted, the witness is allowed to refresh his memory


another, and as a matter of fact that is the fact that ;Jr.


Williams writes, as 1 understand it, the Graham system,


and Mr. Falloon writes the Cement system. Now, these notes


Mr. Williams might not be able to do that at


Leave Mr. Williams out of it entirely, for th


respecting the fact by anything written by himself or under


his direction. 1 do not think counsel willingly is


desirous of deceiving the court, because 1 think there is


a fac t perhaps which may not be within tbeir knowledge;


shorthand, as your Honor, as your Honor is probably well


aware, is a matter based upon different systems. Now, M~


Williams may write one system and :,~r. Falloon may write


may be entirely inteligible to him and yet not be inteli


gible to :.ir. Williams. Now, as 1 understand it, these notes


have been offered for the purpos e of Mr. Falloon refreshing


his recollection, he can refresh his recollection from his


THE COURT.


all.


own notes.
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purpose of ar gument. He can refresh his "ITlemory from his


own notes, but in such a case the notes must be produced,


may be seen by the adverse party, who may, if he choose,


cross-examine the witness upon it and"may read it to the


1


2


3


4


5 jury. Now, you have shown it to the other side, how can


6 they cross-examine on it?


7 MR • KEETCH. From the record. Is there any difference


8 from his reading these notes into the record than going


9 outside into his office and dictating it? Why cannot


10 he take the record and use it for that purpose?


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 ,
I


I







3226


1 THE COURT: The defendant's position is that the statute


2 gives him the right to see the document pursuant to the


3 provision,· of section 204'1, end th e further. provisions of


4 section 2054 of the Code of Civil .procedure, to inspect


5 that ddcument before any question is asked the witness in


6 regard to it.


7 :MR FREDERICKS: That is another thing here which we must,
8 consider. This is a government of law, your Honor, With


your Honor
9 all due respect,~cannot order 'a teamster on the street to


10 d. rive around this corner or that corner; your Honor cannot


11 order a man to do this or the other; your Honor cannot


12 order my servants to work or to cease from work. There


13 are rules of evidence which must be followed. In the pro


14 duction of testimony this man comes upon th e wi tness stand


15 as my servant, and he has been hired by me as --


16 THE COURI': Let me state right there~ if you will let


17 me interrupt you, Captain F.L"edericks. The point of view


. 23 1,fR :EREDERICKS: So that he can read them.


THE CQURI': !iow, you are right, th at the court has


that the defendant has aavanced, as I gather from his ar


gument, is right there, tha~ he objects at this time to


the \vitness being a'sked any questions in :reference to


these notes, until or unless they are presented with the


notes in some intelligible form•


24


26
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25 MR FREDERICKS: I think I understand the point.







this is a government of law and you cannot order a teamster


with a document in his pocket, to put his hand down into


his pocket and take it out; you can order a witness to
,


to turn this corner or that corner. a witness
I
I


I


You can order


The Captain will agree with me -- he says


3227
1


I
'May I make a suggestion on that affirmative I


proposition.


power --


MR ROGERS:


1


2


3


4


5


6


7


8 execute a paper. He is a wi tne1J'S of the court, no -mat-


9 ter whose servant he is or has been, the minute he go es on


10 that stand.


11 MR FRFJ)ERICKS: But, wait until I finish. There is a \vay'


12 providen by la\v by yihich the secrets of my servants can


it.


THE COURr: I quite agree ,vi th you there, Captain Fred-


But, let me putericks, and never thought of doing it.


the point as I see it as pesented here -- I am not decid


ing anything no....'. but the court 'has a right to sustain an


obj ection to any question being asked of this witness and


if the defendant's position is right -- and I do not say


it is -- it is advanced with great ability here -- if


their position is right, the proper constructiom of thos


be bared; that way is to put my servant on the stand and


compel him to tell what he knows, and he cannot be gain


said by the master, but must tell ''That he knows, but you


cannot order that servant to go out and do a piooe of


work in order that the defendant may ~et the benefit of
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1 two sections forbids the prosecuting attorney to ask any


2 question of the wi tness and get an answer to it until the


3 adverse party has seen the document. That is the point


4 as I see it.


The question is, the square con-


I think, inadvertently, you have perhaps


lost the point here.


THE COURT:


s true tion of this statute. Is the statute compli ed with


by presenting this memorandmn, which is unintelligible


to counsel on the other side, unintelligible to the court,
-


ap]!lt"ently unintelligible to anyone exc ept the particl.ll ar


man that made it, is that a compliance wi th the statute?


MR FREDERICKS: Well, !lO'7, then the defens e:'. maintains as


I understand it, that this witness cannot testify to


occurred and refresh his memory from his notes until


11m FREDERICKS: I understand that point, and we are driv


ing rigb:t up to the proposition, and I VI ant to be Ffect


ly frank with your Honor; the jury is not here, and we


have made that proposition wi th just the idea of getting


this dict~raph stuff in evidenc e ;,ri th the help of th e


defense, because, realizing the great difficulty we would


have in getting it in if' they strenuously opposed our get


ting it in on technical grounds. Now, for a day and a half'


they have been asking for it, and now we offer it, but


we demand that it go to the jury; that is all, and if


counsel will not permit it to go to the jury, we refuse


to give it to them; that is our point.
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5


6
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8
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are given a typewritten transcript of it; that is the


sition, as I understand it. Am I correct?
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s 1 MR. ROGERS. We are put in such position that Section


2 2047 can be complied with .,


3 MR. FREDERICKS. 1 don't want to have go over it over and


4 ,over again, the same thing.


5 THE COURT. 1 will answer that is as 1 understand their


6 pos i tion.
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MR. ROGERS. 2047 is complied with or can be complied with.


MR. FREDE51CKS. We have put this witness on the stand;


we have asked him the questions. We will not permit him,


believing that hekmust fulfill our orders in the matter, we


will not permit him to write up his transcript and give it


to the defense. Now, so far as that is concerned and so far


as we are concerned the court may assume that the defense


will not be furnished With a typewritten transcript of


this witness's testimony.


THE COURT. The Court is not interested in that.


MR. FR~~ERICKS. The court is interested on passing on this


law and what is not the law.


MR. FREDERICKS· 1 don t t make it tha.t way at all; 1 simply


want to make the matter clear. That will be our starn,


you understand.


MR. APPEL. You can furnish it if his Honor orders it.
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THE COUR T • Yes.


MR. FREDERICKS. 1 don"t mean that phase of it at all;


that presents the issue.


MR. FREDERICKS. Now, should the court rule on the iGsue-


if the court maintains--if the court rules that this 'Nit-


ness cannot be asked about the questions which are pending


until they are shown, all very well, let the court rule


to that effect.


THE COURT. That is the only question.


MR. FREDERICKS. That is the only question before the cour~


bu t when it comes to furnishing a transcr ipt and the court-


I wouldn't have said we would not do that as a matter of


defiance to the court, if the court had not admitted


that he agreed with rne in the law', the court agreed With me


before 1 made the statement. It is not a matter of


defiance. Now 1 think our objection is clear.


MR • FORD. If the Court please, 1 think 1 catch the point


of the defense, which is iwpressing your Honor. The first


proposition--first 1 don't believe that Section 2054 has


any application to the case at bar at all. Section 2054


refers to a document offered as evidence. The matter


to cross-examine the Witness upon it, and after it was 0


concerning wh ich the di6pu te now is concerning 60me notes


which cannot be offered by us as evidence. If we were


~ffering the notes as evidence, and it happened to be com


petent evidence, they would have a right to inspect it and


26
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defendant in this case, upon adverse counsel, but in such


that they are unable to read a document doesn't prevent


The fact


right upon the


I


I,.
I
I


!


There is nothing


that has been done;


1\ has been produced.


"The witness is a ~ lowed to


There are two rights conferred there, oneSection 2047.


pos i tion of t..l1e section.


was correctly ~tated in the writing."


It may be seen by the adverse party;
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\


occurred or immediately thereafter or at any other time


"lhen the fact was fresh in his rremory, and he knew the same


refresh his memory affecting a fact by any writing made by


himself or under his direction at the time when the fact


ed it would be required to be read to the jury. Whatever


rights the defense have in this case 1 think come under


upon the witness and the other upon the opposite counsel,


the defendant in this case. The right conferred upon the


prosecution and the witness is contained in the first pro-


the jury, and they have that right if they can.


case thewriting n,uat be produced.


that can prevent this witness from testifying. He has


an absolute right to testify to what he heard on that


occasion. He has an absolute right to refresh his memory


from that writing regardless of the fact that it cannot be


understood by any other person, that it is right. Now, the


second subdivision of the paragraph confers a


who ffiay, if he chooses, croBs-exalliine the Witness upon it.


He may do that. We don't deny that. Now comes the point


at issue. They claim the right that they may read it to


I"I,
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1 witness from tes tifying. Suppos~ng that the document


2 had been introduced here, that the conversation was being


3 had. in German, and that some german witness wrote out in


4 german longhand just what occurred, and the wi tnees took


5 the stand to testify what had occurred and produced his


6 notes in german and was refreshing his memory from that.


7 Counsel 'NOU] d have aright to take that german manUBcr ipt,


8 would have aright to examine it, would have aright to


9 I read it to the jury, if they can,·.... but for them to demand


10 that it be written out in longhand before the Witness could


11 be examined would be an entirely different proposition,


12 would appear to me to be a proposition identical with the


13 proposition at bar. Here are the notes in some language


14 or some sort of hieroglyphics that the defendant or the


15 reporters from a rival firm cannot understand and they


16 claim the right to require this Witness to transcril:e


17 it into another language BO that they can understand it.
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. ,


21 thing. I wish to get your point on this proposition,


18 here presented. Now, the law provides -- it is the inten-


19 tioIli that all of th estatutes should be construed so as to


20 give them purpose, give them obj ect to accomplish some-


Certainly disposes of th e documenttion 0 f the German.


shall be conducted in the English language.
}!R ]ORB.: ': yes, your Honor.
THE COURT: It seems that would dlispos e of your illustra-


1 The statute don't confer any such rights upon them.


2 The statute simply confers the right for them to read it


3 to the jury. In other words, the jury is entitled to look


4 at that memorandum; the jury is entitled to know what is


5 in that memorandum. If it cannot be read, let the docu-


6 ment itself be offered to the jury and let them look at it.


7 Perhaps there is some man upon that jury Who can read it.


8 The fact that counsel c'annot read the langu~e, does not


9 int erfere with our examination of _,the witness, nor does


10 it compel the witness to do something he '\llJOuld not hmre


11 to do under MY other circumstances.


12 MR APPEL: The argument --


13 THE COURI': Just a moment. I want to ask Mr Fordone


14 question:. The la-'lt provides that proceedings in cou rl


15


16


17


22 but I have not gathered it yet. I am sure you are in


23 earnest, but I have not got your construction on that


24 statute; has the court at this time the right to ~ermit YOU


25 to ask this 'Wi. tness any qu estion, or has he a right to re-


26 ~esh his memory from the document until the provisions
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section 2041 have been complied with, ~hat the ,vriting


mus t be produe ad and seen by the adverse party. Doesn't


that mean seen in an intelligibl e way?


1m FORD: If the court please --


THE COURT: Doesn.t it contemplate that he is compelled


to see it in the English language?


1m FORD: If the court please, I get the court's point.


but I wanted to think just a moment for the purpose of 6C


pressing myself.


THE COURr: yes; take your time.


MR ]\')RD: -- upon it. If the court please, supposing that


YOl.lr Honor should 0 mer a witness to transcribe --


THE COUffi': No, I wom't do that. Rest assured on that


subj ect. It is not in the power of the court to make anv


such order.


llR FORD : Well t then, the point is this, under your


Honor's ruling -


THE COURT: I have not ruled.


MR ]\')R]): I beg your l1lrdon. If the notes cannot be ,vrit


ten up and will not be written up, the point before the


court is this: can we be deprived of the testimony of this


wi tness simply because of the inability of counsel on the


other side to read a memorandum made by the wi tn ass? That


is the situation before the court and "ne will submit that.


YR .APPEL: Your Honor, the statute is this, a witness m


refresh his memor,r from a memorandum; that means a writi
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made at the time or soon thereafte.r, so as to avoid the I
possibility of its being incorrect.


3 THE COURT: Mr Appel, I have your point. I dontt think


4 you ileed go any further•
• - - . I


15 a very novel proposition and I want to get your assist


16 ance as far as possible. All right, bring in the jury.


5 MR APPEL: It is addition in that case, meaning _..


6 THE COURr: I don,t think you need go further with it. I


7 do not think that the statute has been complied \'Vi th and


8 will have to Bustain the defendant fS obj ection.


9 1m FREDERICKS: I suppose the jury should be in before your


10 Honor rules on it.


11 TEE COURT: I am not ruling. I am seeking the assistance


12 of counsel on both sides. Of course, this is not a rul


13 ing • The ruling wi11 take plac e in front .of the jury,
.


and I am indicating what the ruling will be. I feel it is


.
the notes or whether they come from th edeclaration of


witnESS himself, in other words, eliminating the fact


1m DARROW': :rust a moment, your Honor pjlease.


MR APPEL: Your Honor, while the jury is out, it seems


to us if th e court egrees with us that the real question


in the case should be settled, and that is this: mether


or not in view of the er.ridence given by the witness himself


here that v.batever notes he took down there or fragmen-


tary portions of the evidence, Whether it can be used at all


i: don,t c are what shape they come, whether they come in
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arise here.


having been OV' erheard by this witness and he having re-


to any statements made to him by the witness Harrington,
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theu were statements that he heard, say, not through the I
dictagraph, that he heard at some distance from these I
parties who were speaking there. The question is, whether II


or not the statements of th e defendant given in answer


I,
collection -- assuming that he has perfect recoIl rotion


of tt, whether he gathered it from his notes or 'Whether


he gathered than from his own memorandum. can be given in


evidence, being fragmentary'" portions of it, and I think


in the interests of this cas e, both for the benefit of


the prosecution and the def'ense, we should get some ruling


on this, and it \~n't take ver,y long.


THE COURT: The question is whether that is up or will


ter?


1m FREDERICKS: We expect to abide by the rulings of the


court on every matter that is up, your Honor, and \.,e


1m .APPEL: It will, your Honor, that is, it may arise in


the future, and I think we oUght to settle that question.


1m FREDERICKS: That is a mute question now, ho\vever.


THE COURI.': I understood f'rom the District Attorney's


statement, and I will ask, just to save time, I will ask


the District Attorney at this time, assuming that the court


rules as it will rule, vhen the jury returns, Bome such


ruling is made, do you expect to further pursue the mat-
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1 not anticipate.


2 THE COURr: All right. If the matter is in doub;tI


3 will hear argument.
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MR. APPEL· In order to have the question decided--


MR • FREDERICKS. Does the Court wan t to hear the ar gurrlent


now?
4'


MR. APPEL. 1 win m:.:Lke part of the argument.


12 '
your Honor, that the decelarations of the defendant here


14 ness or anything like tloa t, bu t declarations of the defend-


15
1 ant. Now, we first call your Honor's attention to 14th


16 I
Cal.--


14 th Cal. 145--


Counsel now states that as their position,


People vs


THE COURT·


THE COURT. Just to save sending the jury out again.


MR. FREDERICKS. The question is because all of the testi-


mony or all of the lI13. tter was not overheard that a man


he is presenting that argument at this time.


MR. APPEL. We wish to remind the court am remind counsel,


are sought to be put in, not declara tions of 31 yother wit-


will not be permitted to testify to a fragment of it.


anyhow.


MR • FORD • If the Cour t please, 1 suppose that the Wi tne


" fIIWViI by


MR • FREDER 1CKS. Mr. Ford is famil iar wi th that.


the forenoon?


THE COURT. You want this taken down, ,~r. Appel?


MR. APPEL. 1 think so, your Honor, it will be very short


THE COUR T. 1 assume rot; you will occupy the balance of


MR • APPEL.


~~. FREDERICKS. We wont get to any testimony this morning,


then?
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1 may be excused.


2 THE COURT. The witness may be excused until 2 o'clock.


3 MR • ROGERS. There may be some ques tion that comes up


4 momentarily--


5 THE COl1RT. If there is objection,let him remain.


6 you have the floor.


7 MR. APPEL· That goes to the memorandum itself. Your


8 Honor, 1 will take this other decision. In the 50th Cal.


9 People against Keith, 139, the decision of the court was


10 by Crockett, Judge. (Reading) "The Witness Rosenberg


11 testified to only a portion of the conversation in which


he committed the act, and for that reason, your Honor, t


And :i thecircumstances under which the defendant spoke.


the defendant admitted the hon:icide, and standing alone,


the evidence of a part of the conversation would have been


inadmissible." Wby, because a part of the conversation


was only given. W~y, because a par t of the conversation,


your Honor, does not contain all the modifications, all of


the other expressions, all the other situations and the


defendant might admit the homicide, but he may state in


admitting the homicide the circumstances under whiCh the


homicide occurred. He may state, your Honor, that be acted


in self defense; that he acted under circumstances Wich


any reasonable person might believe that he would be


injured, under the law and take life. He migbt admit the


homicide and also ad~it and state under the circumstances
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1


2


3


4'


5


declarations of the defendant concerning the subject of


the indictment or concerning the subject of the informa


tion are required by an absolute rule of law to be


received with great caution, say all the authorities.


Now, not only is that based upon the proposition that no


" fIIWViI by


11 be received With great caution. They must be received


I
I


give only a portion of the conversa-could


man, no matter how his n,emory may be freshened or in-


tion, that the intents or acts of the defendant might be


misconstrued and given a false interpret~tion by the jury.


The declarations of the defendant in a criminal case must


fallible,


in the light and under the circumstances in which--and


under which they were given, that they may bear the proper


construction by the jury and by the court and by couijsel.


It is not so important, your Honor, tha.t rule may not


extend with so much importan~e to the declarations of


any other witness, when the witness goes upon the stand


and makes [;declarations he is undertaking to be impeached,


his attention may be called to the exact words used, but


if he dontt remember whether he used the exact words his


attention may be called to the import of the alleged


statement contradicting him which he may have made at some


other occasion, but if he donlt remember the in~ort he


may be asked if he didn't say sorr.ething to that effect, or


like it or something meaning the S aILe thing or something


tha t may be less clear to his meaning, but the declara-
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THE COURT. Now, give me the title.,


of murder in the first degree, in the alleged killing by


him of his brother 'Pater. Ontte trial the prosecution was


"The prisoner, Gelabert, was convicted of the crimeing)


tiona of the defendant stand upon a dif5erent footing.


The law is cautious; the law says we must be cautious


howwe nlust get the declarations into the record. He must


not be misinterpreted; his words nmst not be misconstrued;


the~emust be absolute fairness and justice concerning his


statement, and for those considerations, thoseconsidera


tiona which are based upon a humanitarian and a charitable


view concerning the guilt or innocence n~the defendant


are put into the la71, and the law 1 aay is the exception


to that human rUle, it is based on wisdom of ages. Now,


then, People vs Gelabert, 39th Cal. here is the decision-


THE COURT. That 50th Cal. was wI-at page, ;.lr. Appel?


1m • APPEL. 50 th Cal., 139.


MR. APPEL. People against Gelabert 39 Cal., at page 664,


Wallace, Judge, delivered the decision of the court. (Read-


permitted, against the objection of the prisoner, to prove


an alleged confession of the prisoner, stated to have


been rrade to Poyner, a Witness sworn and examined in the


'case. The prisoner is a native of Spain and speaks the


language of that country With only an occasional English


word in conversation. The VI i tness, Poyner, upon the 0 ther


hand, though speaking English said, when inquired of as
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1 his knowledge of the Spanish language, "1 u rderstand a


2 very little.'" Now, in that occasion 1 would say, your


3 Honor, 1 take it for granted that a Witness who goes upon


4 the stand and says, "1 didn't take all of the conversation;


5 I didn't hear all of it, 1 only heard certain portions of


6 it; 1 only got scraps of it; 1 didn't get it consecu-


7 tively; 1 heard a word here and there and an expression


19 his brother, and he said he had not, and then, afterwards,


Now, in that connection, your


Some of the reasons given Why


this jury. Poyner says: 11 asked him if he had killed-


here and there," stands in the same position as the man


who doesn't understand but very little of the language


he has heard, because he could understand scraps of What


infirmity of memory."


extra judicial concessions should be received With great


caution are that there is danger of mistake from mis-


he said he had, '"etc.


apprehension of the witness, the misuse of words, the


failure of the party to express his own meaning, the


Honor, we find stated by ;Lr. Greenleaf, it is a rule whic


18


20


21


22


23


241
251
26 !


I
i
i
;


11 he heard, stands in no better position than that. The


12 Supreme Court says, (Reading) "The alleged confession was


13 made par tly in Spanish and par tly in broken Engl ish and tre


14 witness stated that he did not understand all that -the


15 i pr isoner s aid in Span is h. The supposed confess ion involved


161 a serious contradiction in the statement of the prisoner


17 which was calculated to weigh greatly against him before
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prisoner from the serious contradiction Which, as here


portion not understood may have been we cannot know. It


might have, if correctly and fully detailed, relieved the


. haa passed from age to age , it is a rul e wh ich has


found expression in our own state, it is a rule which


should find expression in every state and in every decision.


How important the


"These dangers are said1t is a good rul e. (Reading)


to exist even where the prisoner and the witness speak a


common language and have no difficulty in understanding


each other at the time. Even under such circumstances,


the confession is to be received with great caution. Here


it is certain that j- to sonie exten t, the witness fai led to .


comprehend all that the prisoner said.


1
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7


8


9


10


11


12


13


is that the whole of what the prisoner said on the sUbject


given, it fixed upon him. 1I14 i
I


15 I ,'Ie


16 I


"The same author from whom


have already quoted, (Section 218) states that the rule


18 getller, and he argues that it is not reasonable to assume


19 I that the en tir e propos i tion, of wh ich the pr iaoner is


17


20


21


22


at the time of making the confession should be taken to-


speaking at the time can be set forth as he really intends


it to be understood, in a single sentence, or, indeed,


in any particular number of sentences less than the Whole


23
1


24 I
I


25 I


261
I
f


conversation. Here, as we have seen, the witness never dn,


even SUbstantially, understand or comprehend all that the


prisoner seems to have said to him in making the alleged


confession, and under the rule laid down no part
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I


I
!
I


I


1 did threaten


there, and he was


The law permi ts, the


under the circumstances that you relate.


he paid me that money, if stopping


him. II


confession should have been allowed in evidence against


that manj I threatened him that 1 would expose him unless


Your Honor wi11 see, therefore, that how unjust it


is to read a 1 etter, your Honor, in detached por tiona •


1 might write a letter to a man and say, 1 am free to con


f ess, that 1 did make a demarrl. of so and so, whoever it


might be, for the payment to me of $5,000 and 1 did so


get that which was jus'tly due to me, no matter under what


threats 1 made it or demanded, no jury and no court could


convict me of attempted extortion.


law permi ta the us e of any means of that kind for the pur


pose of get tine; what is justly due to you. ·It does not


pel'mit you to use those means to get what is not justly
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1 to you, but you may proceed to get that which is yours


2 in th?~ t apparently unlawful manner, provided the intent


3 is not there to get that which does not belong to you. It


4 may be true that 1 nay violate some provision of the law


5 concerning threatening letters through the mail. It may


6 be 1 may be guil ty of a misdemeanor in us ing such a means


7 through letters, through the mail under our own statute


8 in this state, it may be in that, but of the charge of


9 felony I would not be convicted, and how important it


10 would be to read the whole of that letter. Would your


11 Honor only permit a portion to be read, if that letter


12 were brought into court and your Honor found that por tions


who could substitute the oral declarations from the written


mind that the portion that was detached from it could be


that he heard apparently Bounds, as 1 take


and you would not permit it to be read unless there was


of it had been torn off? . It would be a mutilated document


given in evidence here by oral declarations of witnesses


absolute and clear evidence and convincing to your Honor's


his testimony and his rr.eaning, he may not have testified


in those exact words, but he heard the fact that there


was a conversation going on and that he did not take it all


was said;


por tion, bu t tr.e whole of it would go in anyw~. Now,


here, your Honor in this case, here is the stenographer


goes on the stand and he says that he didn' t hear all that


25
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26 down; he didn't hear it all, he couldn't do it, he coul
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6
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hear, he only took detacbed portions of it, would that


be admissible in evidence? 1 say no. Suppose tl~at


!.ir. narrow and suppose that Mr. Harr ington were in that room


together, and Buppose each one put on a piece of paper his


qwstion "and the other one his answer and all this conversa


tion until that document containing, in court, the small


portion of that conversation, and suppose, your Honor, that


that document, in the handWriting of both of ttese gentle


men, were in the possession of the Eistrict Attorney and tha


certain portions of it ~ere only undertaken to be read


here, with the absolute.: and convincing testimony of the


witness that that was not the whole of it, under the rule


announced in the cas e that 1 have cited to your Honor,


would your Honor allow one portion of that to be read, and


that is the best and strongest Dlustration that can be


made here for the purpose of making the rule announced


in these cases applicable to the present case. What mean


ing is there to that portion not heard? What possible


modif ication of til at which was heard and taken down can


be worked by that which was not heard and taken down?


What preceded the staterr,ent of it.r. Darrow of this fact or


the s taten;ent of Mr. Harr imgton concerning such a fact?


What followed after that, that was rot understood or heard.


THE COURT. Let me interrogate you. Can't you in this


instance as in the instance of the letter that you spoke


of, where ttefragrr.ent cas been lost, assuming that tha
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would r..ot be admissible at all unless the lost fragment


could be supplied by oral testimony, can't you meet that


in this case? The witness is here in court, can't you


furnish that by oraltestimony'l


MR. AT'PEL. Yes, your Honor, for that reason the mos t


material witness concerning what was said and what was


heard there is 3. person who was present, Mr. Farrington.


Your Honor can see the reason why--your Honor can oee now


the necessity--your Honor can see our most supreme efforts


here to get a statement from these people that might aid


us to ge t from the unw ill ing 1 ips of Mr. parr ing ton the


facts coroerning that conversation. Those Who heard it,


ycur Honor, were not par ticipants in the conversation ..


Their position stands here in a different position With M4


Harrington himself. :,!r. Harrine;ton io competent to testify


here what he said and to what ),tr. Darrow said, no one denys


that. The only reason Why we wanted this docun;eht was


because there might have been so~ething he left out by


lack of memory, so that any document or anything that


might have been made at that time,transcribed into longhand,


Which, under the rule of law, might enable Mr. Harrington to


refresh his memory from. We were Willing at our own


risk, we were willing to take -the dangers, we were willing,


your Honor, to face the storm if there was anything there


to face, we were willing to get from lc. Harrington hiffiself


every and every. scintilla and every sentence and every Ul
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and every sentiment expressed there between these two


gentlerr:en, becaus e he is competent to t es tify to thos e, and


because he might be aided in bringing out the whole of the


conversation, bringing out everything of that sortj that


is no reason vlhy someone else who has an irriperfect knowledge


of what transpired there or what was said can give that


'7 conversation. This is affirrr:ative evidence undertaken to be


8 introduced by the prosecution, and each item of evidence


9 !Lust stand upon its own footing; it must stand upon the


10 groundswhich make it competent or .makr it incompetent.


11 In another dase--


12 THE COURT· It seems to me, Mr. Appel', though, it is pre


13 cisely what you sought to introduce in evidence yesterday


14 and the court did not permit you to do it because it was


15 'out of order.


16 MR. APPEL. 1 am not complaining of the ru:bing, your


17 Honor. Y:;ur Hor:or can see how important it was to us to


18 get everything at that time. Now, we say that those


19 who didn't hear well are incompetent to hear that. Why?


20 The dangers of misquotation is very great. He says him-


21 self it is uninteligible, what he read, and here has been


22 an admission now. now, your Honor can see hoW' stronger the


23 reason for it, hoW' stronger th e reason for it when ;·.tr.


24 Keetch gets up here and makes the admission here that


25 different stenographers use different methods.


26 1 your Honor, in my humble way that 1 have-- "fUll/en by


1 confess ,
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1 MR. KEETCH. Sin~ply for the purpos e of C0l11par i80n 0


2 MR. ArrEL. 1 have a method of my own taking things in


3 shorthand and 1 will defy the universe to read it, hurr~bly


4 1 do, your Honor, but her e he says tha t Mr. Falloon, if 1


5 remember his name right, has h is own method. Fe has his


6 own method, your Honor. He says the other stenographer


7 cam-:.ot read the rr:ethod of this gentleman. One follows


8 the Marsh nJethod and the other one follows--well, 1 don't


9 know the methods they have, but one has his method and


10 the 0 ther haa ano ther method, and each one reads what he


11 th inks he put down.
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Now, for that reason. how important it is that we should I


have everything that was said there before the witness is I


allowed to testify to the conversation, because there is a I
danger of not being able to correct them; there is 8 danger i


of his not beizg able to go into his methods and ascer- .


t~in whether he is right or wrong. Now, in People against


Erwin ,your Honor --.
THE COUR[': How long will it take to finish?


UR .APPEL: Just a moment , your Honor. In People against


Irwin, ?rr Cal., commencing at the last line of p~e 505,
.


it says: "one of the witnesses tClay) testified that


while listening at a grating in the outside wall of the
I


jail," -- now, here was aneavesdropper, here were, of
- -


course, the serftults of the District Attorney. We have


fail Ed to esta~lish, your Honor, at some time or another


during the progress of this trial, that the District At


torney had had anything to do with the_ dictegraph business


at the HOtel H~ard; we have failed to do it, but as your


Honor ?1e1l sa,ys, the truth is supreme and will prevail


and will come out, and we have here the admission which


we claim the benefit of, that the District Attorney has


very kindly said that this m~ \vas his servant, that he


was in his employ, and there \vas a report made to him by hi


servant -- but, here is this man at the grating in the


outside wall of the j ail "he overheard a portion of a con


v ersation between Prewett and the defendant, vm11e they


were confined in j ail; that he overheard 'Irwin tell Pr
scanned by lIBIUsRY
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1 it would have been better to I et the old s-of-a-b leave. t


2 There is nothing to show to wham he referred. The witness


3 ~s unable to state or to understand anything that was


5 ter the remark quoted. It was error to admit this scrap


6 of the conversation." In which the 48th Cal is cited


party to the conversation before or ef-said by either4


21 all of the testimony of the witness Eugene Cozzens as to


22 the alleged confession, should have been granted. The


23 defendant is an Indian, s:pea]dng and understanding but


7 there, and I 'till only cite that one. Well, that was a


8 Chinese case, your Honor, and inasmuch as we do not under


9 stand the Chinese langu~e, we will leave that out, but,


10 in State versus Buster, which is a Nevada case, -- well,
-


11 it was a Piute Indian -- he was not a br~nco-buster, but


12 he was a piute Indian --


13 MR FORD: What case is that?


141m .APPEL: It is the 23 Nevada Reports.


15 MR FORD: P~e?


16 J,fR APPEL: pege 346.


17 MR FORD: We do understand Piute.


18 l{R AP PEL: Do you?


19 MR FORD: yes.


The ,vitness Cozzens


"Defendant t S motion to strike out


little of the English language.24


20 lfR APPEL: ( Reading. )


25 speaks English, but does not understand the Indian lan-


The alleged confession was obtained by theguage.26


I
1 ---'- --"'Lw:w'{ll:wIP:tJ:e{1..J.lI2,l::J\I..J.J!i.~M!f:!·







There could not bec'segregated


This state of facts was not dis-


the case of Sharpe versus 1.!cIntire, 46 Pac. Rep., 115.


~Cozz~ns did not understand that portion of it which was


spoken in the native language of the Indian, and an inter_


preter translated it. The court allowed the motion to


rulei it is a proper rule. There is danger, always,


in th e admission of evidence of that kind. It cites


stood himself, and those portions which he could not under


stand, and for that reason the Supreme Court says that


the \mole of it should be stricken out. It 1:s a good


in th edeclarations of this witness that vdlich he under-


have been stricken out."


closed until the cross-examination of the witness.


The order of the court made after denying defendant's


motion, striking out all the testimony that the wi tness


understood through the interpreter, in no way modified the


ruling on the motion or mitigated its evil effect. The


jury coul d not tell what portion of the te~timony th e wi t


ness understood through the interpreter; the witnews him


self could not do this, and so states. The witness was


not competent to testify to any declarations of defendant


made through an interpreter, and as these could not be seg- I
gregated, his entire testimony as to the confession should!


4 CBstOdy of the witness.


1 through an Indian int erpreteri a meeting was obtained by


2 the wi tness through an Indian interpreter, immediately


3 after th e arrest of the defendant, and while he was in th e
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extra-judicial confessions should be received with great


caution are, that there is danger of mistake from the mis


apprehension of th e wi tn eBS, the misuse of words, th e fail-


ure of the party to express his own meaning, the infirmity


-3Z5~
strike out all of Cozzens' testimony that he understood· 1


by the aid of the interpreter, but all th e testimony that


Cozzens understood without the aid of the interpreter,


~s allowed to stand. Some of the reasons given why


Ci tes with approval the Califomia Caseof memory."


1
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3


4


5


6


7


8


9


10 which I have read to your Honor, People against Gelabert,


the entire proposition, with all its limitations, was con-


of reason, as well as of humanity.


-
39 Cal., 663. "In th e proof of confessions, as in the case


of admissions in civil cases, the whole of what the prison


e r said on the subj ect at the time of making the confes


sion, should be taken together. This ml e is the dictate


The prisoner is suppose~


to have stated a proposition respecting his own connection [I.'


wi th th e crime, but it is not reasonable to assume that
[


tained in one sentence, or in any particular number of


sentences, excluding all other parts of the conversation


as in other cases, the meaning and intent of the parties


are collected from the whole writing taken tog ether, and


all the instruments ececuted at one time by the,parties,


'and relating to the same matter, are equally resorted to


for that purpose; so here, if one part of the conversation


is relied on, as a confession of the crime, the prisone
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7 court should have granted appellants t motion, and have


8 stricken out all 0 f the testimony of .th e wi tness concerning


9 the confession. But the failure to 'make the proper order


10 will not result in reversing the jUdgmen~"as there were


11 othar grounds.


12 Sowe contend, in 1fiew of all the testimony introduced


13 in evidence and the admissions made by l.fr Falloon that he


14 only heard and took down portions of it, and there were


15 portions that he attempt ed to hear and that th are were ,I
. I


16 portions of th e co~versation that he could not hear, and I


1 has a right to l!f{ before the court the whole of what was


2 said in that conversation; not being confined to so much


3 only as is explanatory of the part already' proved against


4 him, but being permitted to give widence of all that


5 was said upon that occasion relative to the subject mat-


I


Citing Greenleaf on EVidence. "The


that there were only detached portions of that conversation,


end: being int roduc ed fo r th e purpo se 0 f showing declara


tions of the d eftmdant concernil1.g the fact in dispute, we


contend that the evidenc e of itself, either in the short-


hand notes or from the memoIY of the wi tn eas, cannot be


given inevidenc e; that he occupies the Beme position as


the man at the grating outside of the jail. that he VIas


an evesdropper in the employ of th e prosecution. and what


was even unintelligible to the witness, mo says. your


Honor, his o~u notes are unintelligible.


6 t er in issue. ft
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1 THE COURI': No, he has not said his o'l;m notes are unintel-
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I
1


I
I


I


yes, and Vie have addressed ourselves to a mat-


ligible.


llR .APffiL: yes, your Honor. The witness Harrington.


THE COURT: yes, th e wi tness Harrington.


MR APPEL: He says ths.t the transcription" he cannot even


approve of those things, your Honor.


MR ROGERS: He says there was much he could not understand


2


3


4


5


6


7


24 t er that is of vital importance, l\Ild your Honor bows I


25 can pick up this transc ript right now and I know obj ec-


26 tions I have made here,I know them like I knew- my A-B-C


23 YR 'AJ'PEL


8 end he could not catch.


9 lfR KEETCH: He s aid he couldn't underst,md the vrords.


10 MR APPEL: It vras all scrap iron, your Honor.


n MR FORD: That portt on --


12 MR .APPEL: I saw visions of a mountain of scrap iron and.


13 old rubber boots and rubber shoes, and it is all mixed


14 together. I only do tha>'t for illustration. Of course,


15 I have some\vhat of an exaggerated imagination, your Honor,


16 and your Honor will excuse that Ii tl e example.


17 YR KEETCH: There is no statement of th e wi tness here at


18 all that he does not understand his o\vn notes.


19 lIR ROGERS:' No, but there is that he could not understand


20 the conversation.


21 THE COURr: The conversation is as to f'r~mentary conver


22 sations.







used them so often I am a1most automaticallY used 'to them,


-.
world that can make me deviate from those words, as I have


weighing the confession.·


-
thing about grmmnar, I am doing the best I can, that that


error, Iv.es taught in school, and I have alvrays stayed wi th


it, and therefore, I am a grammarian because I know that


is wrong, and yet, here in this transcript I am misquoted


every minute, and it is not done intentionally, and


there is not a reporter but what makes mistakes.


Here is one sentence, your Honor, ~r Wharton on


Cr~inal Evidence tt , section 630:·~he imperfection of


the medium through which an ora:/. admission is transm~tted,


must always be considered in weighing th e confession.·


when lvuas a small boy, and there is not anything in


~


better than thes e instruments ~nich are put to the ear o~


these gentlemen, and I can show your Honor that right here,


'With expert stenographers taking the proceedings of


this court, I can go through this and occasionally and I


have rl1n my pencil through. I have never asked a wit


ness upon the stand in my life the question"You was there".


I say, "You"vere there!, and I show your Honor that I have


been made here to say, I am responsible for that mis-


take in g rmmner, and while I assume -- I don't know any-


THE COURT: Read that again.


1m .APPEL: "The medium. through which a confession is trans


mitted, the imperfection of the medium through v4lich an


onl confession is transmitted must also be considered i
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I


I,
I


I
UR .APPEL: I am absolutely ignorant of anything of the kind.


MR 'ROGERS: Just. by way of passing t I ha~e IDY'self as fine a


thing existed in this case -- end so far as I know,


science does not recognize it. It may be that with ages


and the edncatioIlJ d>f the people to such an instrument as


I never heard of it before until I heard that such a


says, and we may admit that we had a conversation with


the man or woman in the meon, whoever he or she may be.


MR KlJETCH: You do . know, do you not, that a number 0 f


Supreme Courts in the country have already decided that


the dictagraph evidenc e is competent?


MR APPEL: Do I know it?


that, vlfe may sometime put one do\m in our home and the


other end up to the moon to hear what the man in the moon


dictagraph as money will buy; it is the latest and best


apparatus. that can be gotten on tbe subj ect. If any


Supreme COurt has decided that a conversation taken over


a distagraph is zmything but fregmentary under the most


favorable circumstanc es t they do not know what they are


talking about •.


1lR KEETCH: I didn't S8Y that.


:MR KEETCH: yes.


MR APPEL: I don' t know amuthing, my f ri end, and I make a


confession to that.


1m ROBERS: Where are your decisions?


UR KEETUH: We will give them to you.


25


26


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







3259


1 MR ROGERS; I am :Il£rfectly willing to bring my dictagraph


2 into your Honor's chambers and let your Honor experiment


neoct one.


THE COURI': When we cross that bridge, ",e will cross the


MR FORD: In that event --


fragmentar.y conversations.


THE COURT: Gentlemen, when court convenes with the jury


present at 2 o'clock, unl $S th e court is advised by the


assistanc e of counsel on argument to th e contrary t the


with it, for your Honor's enlightenment at a~ time. I


think counsel will admit, md so will the Dictagraph ex


perts, it is the best instrument they make, the best one


they devised.


clerk during the interim•.
which has been furnished us be impounded with your Honor's


-
lUling will be'" to sustain the obj ection of the defense


upon the ground that a proper foundation has not been laid,


under section 2047 and 2054 of the Cide of Civil Procedure.


YR ROGERS: I ask an order of the court that the no te-book


MR KEETCH: That is not vlht I said.


MR APPEL: I am willing to bring my not es and then your


Honor will not hear anything !tjhrough them.


MR ROGERS: You can hear things through mine; you can hear


1m. FORD: I think the witness is IB rfectly competent to


take care of his note-book, if' the court please, and


like to have the 'witness tl'.ke his note-book and instruc26
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him to read his notes through at the noon hour for reasons


-mlich will develop later.


l!R ROGERS: He can read it in the presence of your Honor's


officer.


M'R FORRD: I guess there is no objection to an officer


going along with him, if your Honor wants to appoint an of- '


ficer.


MR ROGERS: I ask the court for an order, under the cir


cumstances that the note-book be impounded with this court,


it having been given to us under section 204'7 and 2054.


and ask that it be impounded with your Honorts clerk,


and if, pe radventure, anyone desires to look at it in the


meantime, "arrangements can be made.


MR FORD: If your Honor please, this is a private document


belonging to th e wi tness.


THE COURr: You need not answer. I do not think there


are circumstances here that call for it, I do not think


that we are j~stified --


MR ROGERS: If your Honor pleases, we find many changes~


I will say, in existenc e now, we find many Changes, we


find pencil memorandum, we find erasures, "We find other


matters connected with th e making of those notes, which


make it advisable, according to our contentions that it


should be in the custody Gf the court.


YR FORD: We have no obj ection to the 0 ffieer going


with the man. We are sure that no changes
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If your Honor pleases, there is nothing to


if your Honor pleases, Without their notes this morning.


:MR EEETCH:


2 conceal about this whole thing; there were two stenogra


3/ phe rs took that evidenc e, an d those men have gone over


4 I that testimony together t and it is mo re than probable


5 that they have made, in going over it, they have made chang s


These men were summoned here t


1


6 a s far as that is conce=ned.


71


8 Now, your Honor is well aware that not es grow cold. These


9 notes Vlere taken severa! months llgo. If this vvi tness is


10 called to the stand he has eo right to examine his notes be-


II I fore he takes the sm nd -- there is an imputation Which


12 is not f air to the Vii tness.
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THE COURT: I feel that the suggestion and imputation


I'gainst yr Falloon is one counel "'QuId not make if he knew


him better. I knowMr Falloon ver,y well, and I will ~t


in the absence of the jur,y, iivhatever his qualifications


may be as a sho rthand reporter, I know very Ii ttle about t


but I could not, knowing him as I do, I could not enter


tain for a moment the suggestion t1"..a the would be guilty


of ~ change in the notes.


llR ROGERS: Changes appear there now, sir.


TEE COURT: Tl:ley have been explained.


lfR ROGERS: And now, they want him to_K~th!"qugh and r~
1;:._ .2+ ~. _=x:::,:~.;'--.----- .--- ---- -~ ---


fresh his ree ollection SOlle more and lo'ok creer some of
; --------------


these transcripts which they_hav..~t_and_m~.kemore changes
-- . --_._-"- - ~==--=-~.~~--II--


THE coum: In view of the suspicion that exists, as- a
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1


1 protection to yr Falloon, I do not want any suspicion to


13 THE COURT: I will solve the problem this way, if there is


2


3


4'


5


61
7 1


81
I


91
10 I
11


12 I


attach to the young man, I do not think he is entitled to


it -- I say this, not for the jury -- mld I think he is


entitled to that statement at this time, but I will make,
-


I think some order ought to be made for his protection to


protect him against any possible suspicion. Now, \mat


would be the most convenient one to make.


MR FORD: Mr Falloon assures me he has not any obj ection


to the officer going along.


MR ROGERS: I ask the. t th e not es be marked 8S an exhibi t


for identification, c.efendant's exhibit, as having been
-


handed to us, and that the exhibit be impounded.


no objection: I will take the book and put it in nw


pocket, until court convewes, ~nd if yrFalloon vdll


come to my chambers at 1 o'clock, I will be glad to have


him read it, or if the District Attorney wants to, I will


let him. I do that solely as e protection to Mr Falloon.


MR ROGERS: DOes that also apply to stenographers of the


court who may desire to view it from our ftandpoint?


THE COURr: yeS sir, that applies to them also, and that
J


will solve the problernl I will do it that \\-ay.


1m FOW: COUDS el made a statement a moment ego, and I de


sire to call your Honor's attention to it, and ask your' .,


Honor to act on it. If you will read back, Hr Petermichel, I
he made a statement there --
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·j1 I THE COUR!': Vlhat was the sUbstence of it?


_~ 2 UR FORD: The sUbstance of it was an accusation, in effect,
·'k


3 we desired him to make some change in the document.


THE COURT: Oh, I do not think so.


UR FORD: I v.ould like to have the argument read.


,... 6 MR ROGERS: I said it, end I still say tha~ this note-book


7 I has been changed, that alterations have been made in it


81 to confonn, possibly, to other note-books of other sten-
I


9 11 itographers, that it has been observed by the man who made


14 THE COURi': That is about what yr Keetch said, but less va


15 hemently.


16 UR FORD: To that statement made by counsel, I have no


-
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and that there has been an effort made to conform the


statements of this note-book to other note-books, and I do


not take it b~ck, and I have nothing to take ba~k.


UR FORD: I have no obj ection to that statement.


obj action to make, but, that will be written up and I will


call yo~r Honor's attention to it just as soon as court


convenes.


THE COURr: All right. The court will adj oum until 2


o'clock.
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Is 1 AFTERNOON SESSION.
,


July 26, 1912; 2 P.M.


Defendant in court with counsel.


2


3


4


5 L E COM PTE D A VIS,


6 on the stand for further cross-examination~


7 MR. FREDERICKS. Q At adjournment of the. court, Mr. Davis,


8 we were talking about the time when ltlI'. Darrow came into


9 the court room on the morning of the 28th of November,


10 after Franklin had been arrested, and of his appearance as


11 to agitation and so forth. Now, did you discuss that- mat-


12 ter ther e in the cour t room with him, the matter of the


Q That there might attach some reflection to Au. Darrow?


A I didn't give a thought to that part of it.


Q And you had a talk With John Harrington, you say, that


day at noon in the Higgins Build~ng? A It was afternoon


there had been an arrest made.


Q And you say he was agitated at that tirre and you were


also, isthat correct? A Yes, sir, 1 thought that our


negotiations for the compromise were at an end then.


Q And ~'. }fou say yqu a]so felt, 1 presurr.e, that as an


attorney in the case where one of the detectives had been


arrested on such a charge, might attach some reflection to


A Not


A Not any more than he told mearrest of Franklin?


myself, no, sir.


the attorneys then,selves, did you not, Mr. DaViS?
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1 Q What tin:e was it? A 1 would think it would be about


2 between 4 and 5 o'clock or possibly 5 o'clock, about the


3 time we were getting ready to close up the office.


4 Q And at that time--was that after Mr. Franklin had gotten


5 out on bail? A Yes.


6 Q At that time the question of whether or not W-r.Darrow


7 had anything to do With it was discussed, was it not?


8 A No, except the presence of. Mr. Darrow in the vicinit~ of


9 the arrest brought the discussion up, and the statement


10 front Mr. Harrington.· 1 can give you the details of it if


11 you Wish 0


12 Q Well, we will get them presently_ A 1 didn't under-


13 stand what you said.


14 Q We will get them presently. There was, then, some dis


15 cussion as to Mr. Darrow's position in regard to the matter,


16 him having been--he haVing been in the position or in the


17 vicinity at the time of the arrest? A 1 can give you the


full conversation and then yeu may jUdge as to whether


there was a question or not and the jury may judge it.


We went into the room and Judge McNutt said to me, "1 have


been informed that Mr. Darrow as in the presence of--in the


immediate vicinity that this arrest took place." He says,


"Do you know anything about that'?"
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24 "1


And Mr. Harrington said,


know one thing, that nobody wit~ this office could have


He said, "1 have been here for a


1 have known Mr. Darrow for a 10


25 anything to do with it."


26 t g time in the officei
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1 time and 1 am entirely familiar with all the surrounding


2 oiroumstanoes in this oase," and hes aid, "no one in tbis


3 offioe oould have been oonneoted With it."


4 Q That was what Mr- Harrington said at that time?


5 A Yes, sir.


6 Q" Mr. Harrin"gton was defending Mr. Darrow and everybody els


7 in oonneotion with that offioe? A· If you ohoose to put


8 that oonstruction UpD n his language.


9 Q. You had, however--Mr. Darrow had, however, that morning,


10 told you, 1 believe you said, that he was in the vidnity


11 at the time of the arrest? A 1 asked him who told him,


12


13


14


15


16


he said, "1 was either going to or ooming from some conven


tion and he saw it."


Q Mr. narrow had told you that? A Yes, sir.


Q That morning amopg the first things? A Well, what lit


tIe discussion we had.


17 Q In oourt? A 1 think he told me here in the oourt room,


18


19
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24


yeasir, not in this oourt room, but in the one just beyond


here.


Q That was along about 10 o'olock that morning? A A lit


tle after 10 1 would think.


MR. DARROW. Half past 9, Mr. Fredericks.


MR • FREDERIC KS. 1 don t t know.


A 1 would not pretend to place it within 15 or 20 minutes


25 of the actual time.


26LSomewhere between 9 and 10, at. any rate, between 9 and


-







1 past 10?
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A yes I somewhere between 9 and half past ten l


2 1 would be sure.


3 Q When did you first discuss with anybody the question of


4 Mr. Darrow's having anything to do with this matter?


5 A 1 haven't the slightest idea.


6 Q Well l was'this talk with Harrington the first time?


7 A That was the first that 1 remember to have ever had the


8 question ariee.


9 Q Mr. Darrow was not pr esent at that time? A No I he was


10 not in the room at that time.


11 Q That question came up by reason of Judge McNutt having


12 learned that Mr. Darrowwas in that vicinity? A He learned


13


14


·15


16


it and he said besides that, inthe conversation,"they tell


me that he actually had $4,000 that was taken from the
from


man--that is~the man whom he had given it. 1 ~onder who


could have given it to him and have any connection wi th


17 that. II Mr. Harr ington spoke up and said he was sure he


18 could not have gotten it from anybody in this office.


19 Q The fact tha t Mr. Darrow was in that vicinit y at the


20


21


22


23


24


·tinle of the arrest is what called it to--is what aalled


it to Judge McNutt's mind and is what he was talking


about'? A 1 can' tsay that. 1 will give you the conversa


tion as it occurr~.


25


26L
-----------=======::===~=:1..
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1 Q We are talking abou t Harrington, John R. Harrington,- '


2 not Job Harriman. A yes, I know.


3 Q You so understood it? A yes. He was detective, or


4 assistant attorney.


5 Q yes. lIr Keetch asked me a question which made me think


6 I might have been using the word "Harriman u • A No.


7 John R. Harrington, to whom I referred.


8 Q Isn't it a fact, 1fr Davis, that shortly after this 1fr


9 Darrow showed you his bank books and acc ounts in the en-


10 deavor to convince you of his innoc enc e in this matter?


111m BOGERS: We obj ect to that 8S ir:eelevant --


~ I 1m. DARROW: Let him answer. A lwent over his bank books


13 and eccounts ~


14 Q For this purpose and with; this idea in mind? A No,
I


1- I.b I not for tbm wrpose of convincing me that he had not done


16 II it, but to show me where all the funds had gone to in his


17 hands, etc -- there was not enpugh money to pay all the


I


tention to it, but not at that time, I don,t think the


attorneys.


Q At that time, however, he did not tell you anything


about $10,000 haVing been gotten by him by check in San


cisco, did he? A I don't know at that time, I don't


know whether he did ornot, I don,t remember.


Q Didn't you tell Mr Ford he didn't tell you about


$10,000 in San Francisco at that time? A I told Mr


Ford he didn't .tell me so at the time 1fr Ford called my at-
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question c~e up at this time about my examining the


books. I think it vms at the time he is alleged to hale


I


Read that answer.


didn't you?


received.


MR DARROW:


\


satisfied 1 did, and 1 knew how he had expended them, to


him, but 1 nwer said anything to him about that $10,000


that Darrow.had not said arwthing to me about the $10,000,


1 knew of. My testimony before the grand jury will dis


close what 1 said, I testified before the grand jury.


Q That was written up and you got a copy of it, too,


(Last answer read.)


A lJry answer is not as c 1 rer by any mann er 0 r means, my


meaning there -- my meaning is this: that the occasion


that M:r Ford inquired of me concerning, VJas not the oc


casion of my going or er }/rr Darrow's books. I had a


conversation with llr Ford, it was before the grand jury


rod I presume he hasthe testimony on that subj act relative


to mat he asked me about the $10,000.


Q. Didn't you tell Mr Ford you knew all the moneys re-


c eived by lJr Darrow, and that Darrow had told you how they


. were expended and did not mention this $10 ,000 in San


Francisco? A You mean, that I said to Ford that Darrow


did not mention it, or 1 did not mention it?


Q Didn't you say this to FOrd? A No, 1 did not say that.


1 said·1 knew all the moneys l,[r Darrow received, I was


A No sir, 1 got nd copy of it.


1 -==============::.:;5c~an~ni~!(I;;;b;;;;;V====~__
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money.


men I went to San Francisco, VIi thout asking aIVone for


1fR DARROW: Finish your answer. Wait a minute, he has not


A I ,vas going to say, sinc e


Well, it was vlritten up in this case, I suppose?


I p'esume so.


Q


A


Q You also visited the District Attorney's office repre


senting ur Franklin several times after his arrest, and


talked ",lith ur Ford in regard to getting the District


Attorney to recommend that if Franklin vloul d plead gUilty -


recommend tmt Franklin, if he should plead guilty,


should be let off with a fine, did you not?


567°1
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Q Well, I don,t care anything about the matter. A }.[r I


Fo rd did ask me if I 1m ev of, his r ec eiving $10,000 at the I
!


I


I


finished his answer.


time he did, he asked me if I was in San Francisco oncer


tain dates, I told him what dates I was in San Francisco,


and he asked me if I knev of his receiving the $10,000 at


that time, ~nd my testimony was t bat I didn' t know 0 fit.


Since thinking that over --


thinking the mattel' over, it comes torDY mind cl early that


is what I said to Mr Ford, I 1mew yr Darrow had told me


if I was inSan Francisco at any time to apply for money at


a certain plac e, but he never tol d me that he got the


$10,000, th at I remember of. He may have don e so.


Q WeIll did you ever apply for money at the place he told


you in San Francisco? A No. I alvTays had enough monEU
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1 1m APFEL: Wait a moment. We obj ect to that as notcross


2 examination; i twould be h oorsay , incompetent, irrelevant


3 and immaterial for any purpose; it would not aff~ct this


4' defendant, he, acting for Mr Franklin, as his attorney.


5 Vie didn't go into any conversations between him and Mr


6 :Ei:'anklin WhEn he was acting as attorney, we simply asked


7 him questions tending to imp each the testimony of 1fr


8 Franklin, your Honor, as to what Mr Franklin said to J,ilr


9 Dafrow, md as to what ll[r Darrow said to him in the pre-


10 sene e of 1fr Darrow; we confineC:l our mole examination to


11 that. They cannot go into conversations outside 0 f the


12 I defendent for th e purpose of bringing out any facts, either


13 to corroborate Franklin 0 r to bring any fact against Mr


14, Darrow; that is a part of th air direct case, if they could


15 connect it at all.


16 lfR FREDERICRB: ThiS witness has testified to conversa-


I
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tions vli th t he District Attorney in regard to this matter


of pleading guilty, and all that sort of thing.


Jm .APPEL: tf there is enything in the record there that


he s aid in regard to any conversation he had wi th th e


District Attorney with reference to getting anything,


let him show it.
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MR. FORD. This is preliminary to the question dealing


wi th this $10,000 bail money concerning which this witness


tee tif ied als o.


MR. APPEL. That does not necessarily mean any conversation


A No.Attorney's office, if you could?


Q Weren't you instructed, or didn't you go to the District


Attorney's office, after Mr. Franklin had been held to


answer in preliminary examination, and didn't you go to


Mr. ford and offer to pay that fine out of the $10,000 ba"


money that was put up?


your Honor. between Mr. Davisand any member of the Distr ict


Attorney's office in reference to the 110,000 at all, it


would not be cross-examination.


THE COURT· If this question is preliminary, however, it


can be answered yes or no.


MR. APPEL· 1 submi t, the quest ion he undertakes to give


the substance and the SUbject of the conversation, not only


what he said, but the substance of what he said, or that


they claim Ivlr. Davis said to the District Attorney.


THE COURT. Read the question.


MR. FREDERICKS. It goes into the relations between this


Witness and the entire case.


(Last question read. )


THE COURT. Objection sustained.


MR. FREDERICKS. Q W"eren' t you requested by Mr. Darrow, if


possible, to make some such arrangement with the District


:.
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MR. A~PEL. Wai,t'a moment--we obj ect to that upon the


ground that it is not cross-examination; it is incon:;petent,


irrelevant and immaterial for any purpose Whatsoever; that


i~ doesn't tend to impeach the witness or contradict him


in any way, shape or manner, or show any bias or prejudice


or interest on his behalf, and it doesn't tend to prove


any fact against this defendant, eo far as this defendant


is concerned it would be hearsa~,and, therefore, not admis


sible against him.


THE COURT- Objection overruled.


IAR - APPEL. We except.


A t did not-


MR • FREDERICKS. Q niq.n t t you have a talk about us ing that


bail money or a part of it 'to pay the fine, With Mr. Ford?


MR • APPEL. Wait a moment--we object to it on each and all


the grounds stated in our last objection to the last ques


tion just propounded to the question, and upon the fur


there ground that the question as a question is not com


petent because it doesn't contain the essential elements


of the impeaching question required by the Code; not


cross -examinat ion.


THE COURT- Qbjection overruled.


24


23 )JR. APPEL. We except. 1
A My talk with Mr. Ford was exactly the same as my talk wit


25 [YOU, Captain Fredericks; that out of the money that was


26 taken off of Mr. Franklin there you people expected


,'j'(:aru:red Lxv
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1 the fine if he plead gUilty.


2 MR. FREDERICKS. Q you were willing that itshould be paid


3 out of that? A Out of the money that was taken from him.


4 We had nothing to do with it. 1 didn't care what you did


5 with it, yes, sir.


6 MR • APPEL. "1 suppose that may go in subject to the same


7 objection 1 made before, and the same rUling?


8 THE COURT· Yes, sir; the same obj ection, the sa.me rul ing


9 and the same except ion.


10 MR. FREDF:R1CKS.· Q Well, that was 4,000. Did you agree


11 to make up the deficit, if that fine was 5,000, did you


12 agree to make up the deficit between 4,000 and 5,000 out


13 of some other fur~? A I did not.


14 Q Now, this is the testimony before the grand jury , Mr.


15 Davis, and 1 will ask you if you did not testify before the


16 grand jury? .


17 THE COURT. Just a moment, for the record, the witness


18 answered there. ~. Appel, 1 suppose you want the same


19 objection ~nd the same ruling and the same exc~ption?


20 MR • APPEL. Yes, sir.


21 MR. FRED!.'R leKS • Q dn the 29th of January, 1912,


22 beginning at line 5: "Q--Yeu have examined local depos its


23 in local banks--" 1 think 1 will have to go back a little


24 further. The question back on page 10, line 26: "Q--You


25 never had at any time been informed by Mr. Darrow that he


26 ~Pt the accou~ts of the McNamara defense fund in any
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A Mr. narrow


Did you so


The defense fund for


A--Never at any time. 1 will


1 never heard anything of that kind. Mr. ",arrow never


"Q Or that Mr. Tveitnoe was to use any of those funds?


gave me th at information.


never gave you that inforation?


"A


"A Never was.


"A 1 never was.


"Q Were you ever informed by Mr. Darrow that Mr. Tveitmoe


kept any ~ortion of the fund received from outside sources'?


"Q You have examined local deposits in local banks?


"A Not local bank but simply what he showed me; the bank


book; what he had put in and what he had drawn out.


"Q Were you ever informed by Mr. Darrow at any time that


he had cashed any checks received from the American Federa


tion of Labor. at any other place other than at Los Angeles?


RQ Wereyou ever informed that he had received a check


from Frank Morrison the latter part of August, 1911, which


was cashed or endorsed to O. A. Tvei tmoe'--cashed by O. A.


Tveitnoe in San Francisco? A No.


attorneys fees was slow in coming in and he would say, 11


have a check for so much'.


tion by me, as far asthat goes.


say, Mr. Ford, that the accounts, as far as 1 knew of it,


were open to inspection. 1 know they were open to inspec-


other than Los Angeles'?


"Q Mr. narrow


25


1


:~ver gave me· that infornation at any time.·


26 ceBtifY t
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1 MR APPJ3L: Wait a moment. Now, ~ obj ect upon
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1


the ground


2 t hat it is not c ro ss- examineti on; upon th e furt he r ground


3 that it does not tend to contradict or impeach the witness


4 I in any manneri that it doesn't tend to impeach or cont'radict


5 any statement made by him, either on cross or direct exam1


6 nation; that if asked on cross, that it is upon a matter


7 which \'VaS not c ross-mcmnination, and that they are not en


8 ti tIed to cont radict the wi tness upon any matter drawn by


9 them as a fact on their side. of the case, and upon which


10 the witness was not examined by the defense on direct.


11 That it is incompetent, irrelevant, and immaterial and
hearsay,


12 I f>!Uld not a.dmissible for any purpose; not binding upon the


13 I defendant.


14 THE COURT: Obj action 01 erruled.


15 l{R APPEL: We exc ept •


16 A I testified that way. That is true.


17 MR :rnEDERICRB: That is true? A That is the truth.


18 Q At the time George BehnI. came here to Los .Angeles,. how


19 long had you knov.n Ur Darrow? A Very sho rt time before


20 I met Mr Behm..


21 Q Two or three weeks or two or three days? A I wouldn't


22 know vhether it was two or three weeks or two or three


23 days. I don,t know whether he came with ur Darrow or not.


24 If' he did, I am sati sfied I n wer saw him for a few days


25 aftervlarda; probably a week, ia my best recollection.


26 And had you mat Mr Darrow prior to that time?







1 A Prior to the time he. came here?
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2 Q yea. A Never.


3 :M:R DARHOW: just a moment. You mean prior to th e time


4 I Mr BebIn came, or prior to the time I came.


5 1m FREDERICKS: Prior to the time you came.


6 1m DARROW: Permit me to state something to yojt. I was


7 here first, a 'week or so.


8 MR FREDERICKS: I am coming to that.


9 said.


A That is what I


10 Q Youwere here \
lEr Darrow was' .he re a week 0 r so be-


11 1'0 re 1fr Behm. came? A yeS si r.


12 Q


13 A


Prior to th at },fr Darrow was estranger to you, was he?


:'ell I think now that I must hale knoVll1 Mr Darrowt


14 longer than that•. I met },{r Darrow when he first came here


15 to take up the preparation of the case. I .....Jas thinking


16 that that was at the beginning of the trial. l~r Behm


17 didn't come here for -- I would think ten days after 1fr


18 Darrow did.


19 Q Well t wesn' tit about like this: l{r Darrow came out


20 here first, Bt the time that these men were arraigned and


21 the matter of their plea -- nppeared for them and the


22 matter of th eir pI ee went over for a month or so and he


23 went back to Chicago, end he came out here again? A I


24


25


261


believe that is right, although I don,t hare definite re


collrotion Enough about it to swear whether he wer went


back to Chic ago or not. I t slipped out 0 f my mind if he
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1 did.


2 Q Did .you meet him when he first came here? A I ~et


3 him when he first came here, I know.


4 I Q At any rate, you hadn't knovlIl -- you didn't know him


5 before he came out here on this case? A Never.


6 Q All right. We will put it that way. And then you


7 remember after he was here, do you, for a few days, he


8 went away and was gone probably a month? A Your state-


9 ment of it leads me to believe it was so, but I don't have


10 any definite recollection of it now. ,


11 Q DOes your memory approximate that? A I would think


12 so, yes sir.


13 Q So that at· the time Mr Bellm was here, yr Darrow and


14 you were comparative strangers; correct? A Well, every


15 man must be a jUdge of the t for himself.


16 Q When di d you fi rst talk over this question 0 f th ese


17 two men pI E6ding ~uilty with :Toe Scott, if ever, or have


18 it talked over in the presence of yourself and :Toe Scott?


19 A The first time that I ever talked it \"with l!r Scott


20 or heard Mr Scott talk it with anybody' else, was on Thanks


21 giving day.


22 Q As far as you know, is that the first time that J..fr


23 SCott knew t ret these men were talking of pl ~ding gUilty?


24 A As far as I know.


25 Q That was 'Phanksgiving Day? A Thanksgiving Day.


26 Q Mr Scott was on e 0 f th esttorneys in the case? A He







1


2


3


4


was.


Q


A


Q
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Right alOl'lg with the rest of youeveIY day in court?


He was.


on that same Thanksgiving Day, didn't Mr Darrow then


5 inform llr Scott in your presence that they were, thinking of


6
making a pI ee. of guilty? A Not in my presenc e, he didn't.


know.


from yr Darrow's office.


Day.


Q That was Thanksgiving Day? A That was Thanksgiving


I


A He ves at theally \mile you peopl e were t here~


Q. When you VI alked from th e offic e over to the j ail who


was in the party, Thanksgiving Day? A I don't know


whether lIr Scott was along, or whether hev.ras not along;


I don,t know whether Mr Steffens went along at the same


time we Vlent or whether I went by my self, Md met them


jail. ~ether he came in roeidentally or not, I don't


Q You sure Joe Scott didn't came into the jail aceidnnt-


Q Did you infonn l.fr Scott of that fact? A No sir; Mr


DarroW' had a talk with Mr Scott before I got into the p1zce


of n:e eting.


Q Into the jail; is tret it? A Before I got to the


p1ae e 0 f meating.


Q Where 'livas th e place of meeting? A I think we went


7
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I
there.


26
I Q Whenwas th e first time you p ·ersonally discussed this


I
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question of pI eeding gUilty, with J'. J'. l{cNamara? A WhEn


was the first time I di d personally?


3 Q yes. A At Thanksgiving Dey.


4' Q When was th e first time you personally discussed the


question 0 f these men pI eeding with J'. B. McNamara; at5


6 t m same time? A Oh, I presume the first serious dis-


7 cussion I had w~th him was at that time.


what the boys themselves told me.


had previo:aly discussed this question with either of


those men, is hearsay? A yes, from whet th e men told me


and what th e boys --


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


·25 I
26 !


I


Q


Q


Q


Thanksgiving Day? A Yes.


So that your only knowl edge as to whether anyone else


What somebody told you. A What somebody told me and







1 MR. DARROW. Will you. 'read that question and the answer?


2 (Last two questions and answers read.)


3 A When 1 refer to the "boys" 1 refer to the McNamara


4 Brothers.


5 MR. DARROW. 1 don't know whether that answer explains


6 the question or is a full answer to the question or not.


7 . A What is that?


8 MR • DARROW. 1 don t t know whether that answer makes it


9 clear as to what you mean.


10 MR. FREDERICKS. 1 will go at it a little further, anyway.
I


11 Q What time in the day was this discussion you had with


12 J J JAcNamar a? A You mean at the county jail?


13 Q Yes. Thanksgiving Day.


14 MR. APPEL. 1 obj ect to thct, because he has gone allover


15 that, your Honor.


16 MR • FORD- Not yet, on cross-examination.
-


17 A It lasted practically a whole--


18 THE COURT - iai t a minute until we get a rul ing -on it.


19 THe objection is overruled.


20 A It lasted practically the Whole day.


that is th etime 1 telephoned to you.


1 presume it was about 10 o'clock, and went out and bad


our dinner and we were there again inthe afternoon and


21


22


23


24


MR • FREDERICKS.Q Practically all day? A We went there,


25 Q When you t~le,honed to me at 2 o'clock, you had not


26 L:ucceeded ir.. getting the consent. of both of them to plead


gUilty, is that correct? A Yes, we had.
,'j'(:aruled Lxv







Q ~es, Mr. Rush 1S room, Franklin said that Johnston had


three conversations here 1 want to ask ycu about. You say


that at this conversation on the 14th day of January With


Mr- ~arrow and Mr. Franklin, and yourself, up in your office


Now, ther e ar e two or


A Mr. Rush's room.or the library of your office--


tat A..rln Ceaar, La1r LIJI8r5 68~
Q At 2 0 1 clock? A Yes, and a long time befor e that, _ I
but there were many things we had to take into considera


tion, many things that had to be done with reference to


John's mother and things of that kind that we took up


practically the whole day. Mr. Darrow, 1 know, took ins tr c


tions for the mother, and instructicns about various


things and that took up practically all day long.


Q Well, they had not both consented to plead guilty prior


to the t me Mr. Lincoln Steffens left, had they?


1m • ROGERS. That is misleading, if ycur Honor ple"ase, and


not cross-examination. They may hci\re consented separately


and may have consented together, and what not, and that


question does not bring the matter out and does not give


the witness an opportunity to explain, not cross-examinatio •


THE COURT. Objection overruled.


.MR • ROGERS. Exception.


A 1 thought they had. 1 don 1 t know what time he left, but


1 am satisfied they had.


Q All rightf you think they had.
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did you hear that Mr. Johnston stated the first tim


come to him from Mr • Ford? A That is what he told us •
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1 he ever took this matter up he took it up with Mr. Ford at


2 the request of Mr. Franklin 1


3 liR • APPEL. We object to what he heard Mr. Johnston state.


4 MR. FREDERICKS. This is preliminary.


5 MR. APPEL· It is not cross-examination, it is not even


6 prel iminary •


7 MR. FREDER ICKS . I will ask the other question too, and


8 t hen the court can determine whether it is or not.


JAR. APPEL. I obje ct to his tellin the witness as to whe-


ther~~~....~~ear~~.~p~_~~!2c_state anything contra ry to his
_.""""--/"',......


statement or any modification of his statement as to what


he heard Franklin say on the 14th day of January, and


it is incompetent, irrelevant and i~material for any pur


14 pose whatsoever. He has no right to tell him what


15 Johnston said or anyone else said. The only question is


16 what hetestified to, is what Franklin said at that time


17 and that was only in contradiction of Mr. Franklin's


testified, we never asked WJ. Davis whether he had any con


versation With Mr. Johnston or whether he heard Mr. Johnston


Mr. Franklin did admit that he


This is Franklin, not What Johnston


testimony, only in part.


conversat icn,


say anything,. we sin~ly asked him to testify as to the


facts which we thought and we still think were contra-


said that Johnston came to him and that he told him certain


things and we asked him whether or not hesent Johnston to


Mr. Ford and he denied it and he admitted substantially the
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dieting Mr. Franklin as to that conversation. Mr. Franklin


testified whate ver he said there was a matter which was


suggested to him by Mr. Davis and Mr. narrow and we asked


Mr. Davis whether or not they suggested that or whether Mr.


Franklin said that as coming fron} lith Johnston, who pre-


t ended, or claimed, as the witness stated, that he came


from Mr. Ford_


MR· FREDERICKS. It is a matter of refreshing the witness's


memory, to see whether after he would hear that would


cause him to possibly doubt that Franklin had said that


Johnston came from Ford.


MR. APPEL· fha t may be done in a star chamber proceeding,


you may tell a party that so and so said so and so, and


how dare you say this, to make him change his testimony,


but that cannot be done in court, you cannot teil a Witness


so and so has said so and so in court or elsewhere, now


after 1 told you he said so, do you still adhere to your


testimony about What you have said heretofore--that is not


pr oper •


TFE com T. ~ead the ques t ion _


(Last question read.)


THE COURT. Objection overruled_


MR • APPEL. We take an exception.


A 1 don't know that 1 understand the question the way


you put it, d~d 1 ever hear Johnstol1 say so?


Q Did you ElITer hear that Johns to~ had testified here in
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1 court that he came to Mr. Ford at Franklin IS request and


2 that he did not come to Franklin at Ford 'e request?
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THE COUI{[': The obj Ention is sustain eel.


Q, Did you wer h ear that he said that?


UR APPEL: We make the same obj rotion. on the ground it


is incompetent, irrelevant and immaterial, not cross


examine tion.


Q, Now, you had sane conversations which you have nar 


rated here, with lc1t:r Franklin, in the presence o~ a third


party? A What conversations are those?


Q, Well. in the presence of lIr Darrow, for instaree,
. .


A Jarmary.


Wait a moment.


on the 14th of February.


Q, January, I should say -- ~lOU and Franklin and },{r Da~


row breing present; just relate that entire conversation.


A Ur Franklin came to the o~fice, and I told him to


walk into yr Rush's room. that llr Darrow and I VvOuld be in


in a few minutes -- I v:as going over some matter withl.[r


Darrow -- he went into J,ll"r Rush's room, end I went in with


him end he said, "I made an appointment yesterdey to meet


you, because I thought it was important to tell you the


si tuation in the case. tt I said, "What is it?" --


Q, That was in l.fr Darrow's pr esenc e? A yr Darrow was


present at that time --he said, naming the day it was,


I don't know v,hether it was yesterday or day before --


but he named the day "Colonel Tom Johnston came to me and


said yr Ford had sent him to me; that he had instructed


Colonel Johnston to say to him that i~ he would come


MRAPP]L:1


~
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1 th rough and tell wh at he la1 eft about 1fr Darrow t hat he


2 might plead guilty and he would be fined, and that his


3 fine VTould be taken out of th e amount of money t hat had


4 I been taken from Mr Lockwood or Mr White at the time of


5 the arrest", anm. lvrr Darrow spoke up and sai d, "Well, what


6 do they say Darrow for? Why do they mention Darrow any


7 more than they do Job Harriman or lIr Davis or Mr Scott?"


8 Then Franklin said, "The Colonel said that l[r Ford in-


9 structed him to say to J..~r Franklin that if it involved any


10 other other local man that he need not open his mouth or


11 say anything about it", and I said, "What did you f!!lJY' to


12 th e COlonel ?tf He said, "I tol d th e COlonel that I kn ell


13 nothing against Mr Darrow, that he had been on'e 0 f th'e


14 best friends I ever had, that if I told Mr Ford the truth
I


15 1 about it that he would not believe it arvw6Y, as to who


16 it was that gave me the money", and he looked over at me


17 and he looked also at Mr Darrow, and he said, "l,rr Darrow


18 has been one of the best friends I ever had, and he would


19 be the last person in thewoJrld I would lie about", and


20 with too t about ended th e conversation.


21 Q, Now, up to that time had you had am" talk wi th Frl!lk-


22 lin about a thi I'd man, a third man, whom he didn't know,


23 and nobody :knew, and that he could not find, who had


24 given him this money, a strang er? A \Vell, unl ess th e


court instructs. me that I must answer that question, I


regard it as a professional priVilEge not to ans"vver wha
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\vill be c anpelled --


your client said to you, outside of the presenc e of third1


2


3


persons. If the court so instructs me, of course, I


4' THE COUlli': Do you insist on the question?


5 .. I don't think the Captain himself would do it.


6 MR APPEL: I object upon the ground it is notcross-e:.cam-


7 ination.


8 MR FORD: Already been decided when Mr Johnston was on the


9 stand.


THE COURr: I am asking you if you insist upon an answer.10


11 The objection of the defendant is overruled. A You mean


12 I my obj ection?


Honor.


that you talked with Ur Franklin abOtlt a man he didn't


knOV! an d t hat nobody kn ~r. NoVI ,. I et him ask him the


MRAPPEL: Now, your Honor, your Honor will see that the


question itself' inserts in there an~.rgument of counsel,


an anSYler to the question?


THE COU Rr : Take your time.


MR FREDERICKS : Well, if it is th e law tha the s hotlId


answer, I gu ess I should esk it. I ask it.


THE COURT: Read the question, l!r Reporter.


(Last question read by the reporter.)- ,


THE COURI': No; the defendant's obj e::tion. I hare inquir


e d of the District Attorney vb ether or not he insists on


1m FREDERICKS: Well, I was just thinking about it, your


13


14


15


16


17


18


19


20


21


22


23


24


25


261
I







fi689


1 straight question, had Franklin said anything to you about


2 the third man having given him the money; not about a man


3 he didn't knO\7, not about a man nObody knew, in vie\v of


4 I the ev-idence here in this case, certainly if l{r Franklin


5 THE COURT: Do you obj ~t upon the ground that it is ar-


6 gumentative?'


7 UR APPEL: That it is argumentativ~, your Honor, and be-


8 cause it involves matters not testified to.


9 THE COURI.': I agree ,vi. th you, it is argumentative. Ob


10 j rotion sustained.
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MR. APPEL· We don 1 t object to hi s stating what. Fr ankl in


told him befor e that time.


3 MR. FREDERICKS. Then we wi)l go back to the first of it


4 and start in. Q When did you first have your conversation


5 with ~ir. Franklin, Mr. Da~is, in regar d to t his mat ter?


6 MR. DARROW. 'You mean the whole matter?


7 MR. FREDE:RICKS· In r egar d to the rnatter of the br ibery


8


9


10


for which he was arrested? A The first time 1 went to see


him was at the jail. J~. /
.-:=~1Il11 3'i ~~"""'-'-"'" ['-"


Q What did he tell you '7 A He told me he was not guil ty.


That there had been a job put up on him; that he realized


it immediately after he had handed the monej'l to Mr. White;


that he was going up to the stree to turn over M~


to some officer and have him arrested.


Q Well,by job put up--he was going to have Lockwood


arrested? A That is what he said, he was going to turn


him over to an officer.


18 Q This was down inthe jail, was it? A Plihis was down in


19 the jail.


20 Q What else did he say '7 A And th at he would have no


21 trouble about proving his innocence; that he was not


22


23


24


worrying a bit exc~ being in jail, and if 1 would get him


out of jail there wouldn't be any trouble for him to show


the matter in its true light. That is about all the con-


Q When did you have the next conversation With


25


26


versation there was at that time. ..... ..... ",,-
~f,"~~~,· .......r
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1 A Oh, 1 don't know whether 1 had another one with him


2 that afternoon, but 1 don't think 1 did. Probably in a


3 day or two.


4 Q Well, you related some conversation that you had after


5 he was let out on bail, 1 think the next day, when some-


6 cne else was ·present. Didn't you have a conversation tha t


7 night With him up in your office?' A 1 don't think 1 did.


8 Q Up at Franklin,s office? A 1 know 1 didn't in FranK-


9 lin's off ice i 1 never had any conversat ien with him at


10 night in his office.


n Q Did you the next day in his off ice? A The next day


12 at his office probably 1 did.


13 Q Did you have one that same day, the 28th at his of-


14 fice? A 1 don, t think 1 did.


15 Q We] 1, the next day ,w~t was that conversation?


If A Probably went over the wholll matter. Now, 1 had so many 1
17 talks with Mr. Franklin it will be absolutely impossible .


418 for me to state what occurred at anyone conversation or


19 what occurred at another conversation. Where you converse
;<


{20 wi th a man 50 or a hundred times about a case i t is~lmost
<
~.


121 impossible to remember what was said at anyone particular
~\2 . conversation.
f i
23 Q We will dr ift along as near chronol<hgically as we can.


24 A But the matter came up and 1 told him to have a conversa


25 tien With Governoe Gage, and that 1 would do anything


26 that 1 could to hel p him along in the rnatter •
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much discussicn with reference to his--to the facts of the


case for a week or so afterwards, except what 1 discussed


with him inthe jail, to thIe best of my recollection.


4 Q A week or so afterwards you did discuss the matter


~s held and the facts came out there, we discussed the


matter With him.


Q Where was that--you say"we discussed the matterY"


A 1 discussed the matter with him.


Q Where was that? A ~oba8ly at my office, some on the


way from the office, from--


Q What did he say about the facts in the case?


5


6


7


8


9


10


11


12


very fully with him? A When the preliminary examination


13 MR. APPEL· That is objected to upon the ground it is


14 incompetent, irrelevant and imnaterial and not cross-
A--


15 examination and hearsay. ;And 1 agai1j1 say to the court


. ~J.6 that this matter is pending now before the Super ior Court


17 a~. to the gUilt or innocence of this man. lf they will


18 br ing Mr. Franklin· here and Mr. Frank] in says that Mr. ~avis


19 is released from all obligations in the matter 1 am per


20 fectly willing to testify. 1 think it is due me, your


21 Honor, that that be done. 1 will have no hesitation there


22 after.


23 MR • FREDERICKS. Well, 1 think--the court having already


24 ruled that the same matter might be gone into wi th Mr.


25 Johns ton--


26 MR. APPEL. About this' question whether it be cross-


examination.
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1 THE COURT. That is another matter. 1 think 60 far as


2 Mr. Davis 'sobjection is concerned, as to the consent of Mr.


3 Franklin, the matter has been very fUlly gone into in


4 regard to the testimony of Mr. Johnston. He was alao an


5 attorney for Mr. Franklin--the court has ruled that in view


6 of the fact that ;,{r. Franklin came here as a witness and


7 testified to the entire matter, covering the whole story,


8 that that in itself released his attorneys from any obliga-


9 tion, but there ia this objection made by iJr. Appel it is


10 not cross-examination.


11 MR· APPEL- Here is the idea, YQur Honor. We could not


12 examine this witness in regard to what Franklin stated or


13 what he did not state except upon those points upon which


~. Franklin testified to. Your Honor can aee that. We


couldn't ask him what did Franklili say to you, generally,
J


because the other side would havepeaid, "Why, there was no


;.~r. Franklin has testified to certainfoundation laid."
_.


conversations in which he says :.Ir - ~avis said certa in


thing s and Mr. parrow sad. certain things. ue did that by


way of explanation, your Honor, or why he made statements


concerning this third man and from whom he got the money.


It came out when he testified that he had told Mr. Engle and


somebody else certain things about a third man and he said


then, your Honor, the reason he lB. de those statements \vas


because pe had an unierstanding With ;,Ir. narrow and Mr. Davis
1


on the same day a few moments before, meaning the 14th,


that Mr. Davis and Mr. narrow had virtually joined.in put
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1 up that story for him to tell :.1r. Ford ab::.ut it, and he


2 said that was not his own creation, but it was the creation


3 of :.ir- Davisand Mr. Darrow.


4.
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2


Now, ~l"e 0 ont redio t th ot 1:lY Mr nevis, BIT erywhe re , wh .;:6e:51
he has mentioned l[r DaVis, that Mr Davis was to do this or


3 to say this, we h£we called lrr Davis' attention. We use


4 him as an impeaching witness only. We couldn't askhim


5 \mat did you tell Yr Davis, in a general Ylay, because


6 we ~ WOltld not have been allowed to do it, therefore, we


7 use him simply as an impeac hing witness, conc erning decla


8 rations made by M'r 'Franklin) \~ic h ,"v'e claim are contra-


9 dicted by this witness. There the matter is before the


10 jury in that sense. NoVl) they take Mr Davis and say to


11 him) at some other time or place) or at any ot her time or


12 place) exc ept the times to \mic h you hare testified) what


13 did Franklin say to you? We contend) your Honor) that it


14 I might have been possible for '\Is to have ex:amin ad yr Frank


15 lin in reference to that: didn't yOll telll.rr Davis at such


16 and such a time this and this and this) and that) and then


17 \Ve could have brotlgllt lJr Davis here to prove by him as


18 to the truth of those facts) under the rule announced by


19 your Honor) and unde r thedecisions) but we couldn't do


20 that -- we didn't do it. Now). suppose Franklin) during


21 any time) your Honor, made any declarations to llfr Davis


22 Which are prejudicial to this defendant, assuming --


23 or prejudicial to any other person -- I don,t anticipate


24 it, but assume that we could prove that. Now, he) as a co-


25 conspirator) could not -- they could not introduce his


26 testimony, his evidence, after the alleged commission of
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1 the offense in his recital of the occurrence, because that


2 is by Vfa1J of r'eC:Jltation. It is only those verbal rots


3 when in the pursuance of' the obj rot of the conspiracy,


4 that can be given in e,ridence. It takes it Ol.lt ~ th e


5 category of hearsay evillence, but h ere is a crime alleged


6 to have been committed. on the 28th day of November, 1911.
\,


7 NOVl, here is the attorney for Mr Franklin is asked now, '


8 what did Franklin tell you about all the facts 0 f the case?


9 For what purpose? l'fot because Franklin is upon t rial here,


10 but a third party is upon trial. (Fan they introduce the


11 declarations, the recital of 1fr Franklin to this \vitness,


12 yJi th no one else, as against this defendant? I say they


13 cannot do it. Can tllEV do it upon'any other pretext? 'J;'hey


cannot do it. Can thW do it, for the purpose of showing


t:1.e relation of attorney and client? Can they do it for


the purpose of showing the s'tate of mind of this witness?


I say no; you can only shoYl the state df mind of this vlit


ness, but not \'\hat somebod.y told him, but 7lhat he maJlJ' have


told somebOdy, if he denies his 'interest or',his bias or


prejudice for the party in whose favor he test~fies. If I


go upon thestand end testify toa fact, and the'J want to


show I am interested, and that I may possibly h?ve shaded


my testi.-rnony, they may' ask me generally, yon say so and so,


14 I
15 i


16


17


18


19


20


21


22


23


24 to so and so; then show my interest. It is right that


25 they shoul d ask me if I deny my 'in terest in th e case.


2G They have a right to show it by spooific declarations
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1 the vJitnesa, but not by what aometJody told me. That


2 doean1t tend to refl~t the condition of my mind in ref-,


3 erence to the case or in reference to any of the parties,


4 I and I, submit to your Honor, it is notcross-examination.


5 Your Honor can well see hOYT much hearsay can be brought


6 in here, and are we going to try now, th e question of the


7 gUilt or innocence of lrr Franklin by introduc,ihg evidence


8 here of his declarations to' his attorney, and the d eel ara-


9 tions of his attorney to him; his advice to him, and the


10 possible 8i tuation re betvTeen c~ient and attorney, as


11 against this defend~t; declarations not made in his pre-


12 Sene e. It might be admissihIe in elidenc e, if you r Honor


-13


14


15 I
16


1


17


18 .


19


20


21


22


23


please, ~ cross-examination in some manner, had Ur Darrow


heen present; if U r Darro.1 responded to \"hat was said or


conducted himself~in anlf particular manner or remained


silent or acquiesced in any statement made by llr Franklin


to U r Davis, but he not being present, not being there


don,t kIlov! it himself. Assuming, your Honor, that I were
stand,


upon the wi tnessJ; and a third party was here, and I was
I


asked to relate what the prosecuting witness told me, and


I said, why, the prosecuting witness told me that he,


defendant, and he went out her e to steal a cow, if the


charge \'Vas larcew, forstealing ,a cow, against the third


24 party; would that be admissible in ~idence? .And yet, if


I was called upon the stand Ito cont r~dict some statement


of the prosecuting 'wi tness, coul d they go into all thos
declarations either for or against the defendant? The


are not a dmissible unl ess th e pro secuting witness I s at t
r • I







ttI told'lJr Davis that 1J[r Darrow was innocent", could they


bring that out. for th e purpo se of proving th at fact, un-
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1 Now, if ],!r Franklin had said upon t he Vii tness stand,


21 your Honor, if Mr Franklin had said upon the witness stand,


31
4,'


5 less he came upon thestand and said, "I told Hr Davis


6 he was guilty." If he had said, ttI tol d lTl1 Davis at a


7


8


9


10


11 1


I
12


1
13


certain time and plac e, that ]irr DarroVl was guilty", then


we could prmng J,{r Davis to ask ~im \m ether 0: not he did


say or not, but they cannot go into any other declara


tions of that kind. I submit it is not cross-examination,


and opens the field here to a vast amoupt of redirect ex-
,


amination, your Honor, upon \vhic h we h8\Te not questioned


the wi tness at all, and in view of th e fact, your Honor,


14 they can bring declarations ofMr Franklin ~ainst lifr


15 II' Darrow here, and Forroborate him, because Mr Franklin, s


16 testimony here, your Honor, stands 'tmcontradicted, and no


one has contradicted that he said, after arre~t, that he


said he told. the fact to Engle and others about Ur Darro\v


Lawler and Engle, he told Lawl erand Ur Ford concerning lIr


Darro'w', yet, in one part of his testimony he says here,


"I never told any man on God's foot stool that Darrow had


17


18


19


20


21


22 given me that money. tt Is it to contradict that state-


23 ment of their own/witness that th~ want to ask Mr Davis


24 I ,about that? We didn't touch upon that.' I su1:mit it is


25 I notc;:O-;s- 6X:8!tlinat ion.


2G i UR FREDERICl<B: The point is this: cross-examination of
I
I
I
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15\
16


17'


18


19


20


21


22


23


24


the vii tness is for the purpose of ascertaining the wit-
I


n ess~ memory and veracity, his ability to recite correc t-


1y those things whic,h he attempts to narrate. Ur 'Franklin


has sai q. tm't 'this wi tness told him, or that he cbllaborated


with this witness about making up this stOIY about a third


man. The wi tness has said he did: f'~ not. at a certain time,


and place --


l.m D ARROW': or any other placf.


1m. APPEL: or aIW other plac e.


1m FREDERICKS: Did this yli tness say he did not at any


oth er plac e?


1m APPllL: yes si r.


MR FREDERICKS: Very well. If this witness said on direct
he


ex:amination/\ did not make this statement to him, eith er


at the time spec~fied or at any other place, thm it be


comes the duty of th e cross- examin er to interrogate this


vlitness as to the other conversations '1'Jhich he had with irr


Franklin.


J,fRDARROW: you misunderstoocl_vJhat I said.


UR FREDERICKS: Say it again, and ooe if I can get it.


MR DARHOW': I said, \vhich is a fac t, that Hr Davis said


he never prompted or assisted or told Mr Franklin to make


this statement at that place or any other place.


1rR FREDERICKS: or any other plac,e; that is what I alD. argu-


You·are arg'!1ing that Franklin never said it


ing.


HR DARROW:







1 other plac e.


2 MR' FREDERICKS:


5700 I,


• I


Now, this witness, having so statE;!d 'on


3 direct examination, that Franklin never had this conver-,, "


4 I sation with him, it now becames the duty on'cross-e.xamina-


5


6


7


8


9


10


11


tion to inquire of him what Franklin 'did say at th e va-
I ~


rious conversations '. in 0 rder that the .:j'~ry may determine


mat their relations ,vere, in order ,t.hat the jury may de


'termine the probability of this 'Witness' memory and the


probabil~ty of reciting correctly the facts, in order th~


the jury may know the relations between the two ,and
\


the things they did talk about, land, in other words, in


12 ' order t hat the jury may weigh,' as between this wi tn ess and


13


14
I


15 I
161


the other, the qu est ion as to which is reci ting correctly,
I


the facts, and it certainly becomes now, more than wer,


since conna el has'call,ed my attention -- c aIled the at-


tention of the court to the fact that the \vitness here has


17 . denied the fact that 'Franklin n..fl'J'er made the statement


to them. It becomes now absolutely necessary to go into


all the conversations t hat he had with ur Franklin'.
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MR. DARRO'V.. 1f the court please. Just a moment. 1


/


'2 explicitly corrected Mr. Fredericks, but then he ,didn't seem


3 to understand what 1 said. Mr. Davia was not asked whether


1 am frank to say l.was loath


law, as the court has ruled, an~
I
I


I
I


is the question.


to ask this, but it is the
'. ,


being 'the law it is my duty to follow the law, ~nd th~t


ther he, Davis, ever at any place or time told Franklin to


make such a statement.


MR • FRED1i;RICKS ' That ia the way 1 understood it.


MR. DARROW. That is not the way you stated it.
I


MR. FREDERICES • That is the way 1 thought 1 was stating


it. 1 Wish tp assure the court 1 have a good deal of
I


delicacy, a good deal of feeling, being an attorney myself,


and having Borne regard for the traditions of the profes


sion and the tradition that an attorney must not relate


what the client tells him;


Mr. Davis whether or not he made that--whether he sugges


11
I


12


13


14


15 I
)


4 I Frankl in ever.said that he got this money trom some th ird


5 man or not; Mr. Davis was asked specifi cally whether he,


6 Davis, had'told Franklin to say any such thing at his offic


7 on the 14th or at any other time or place, and tta t he


8 answered, that is the question;. 1 thought 1 set Mr. Fred-


9 erl.ck~ right, but'l eVidently did not. He was asked whe-


10 I


17


18


19


20


21


22


23


24


25


261


I







5702
1 that Franklin should say that a third party had given


2 him the money at some other time than the 14th .• That


3 does not call for what Franklin told him; he cannot prove,


4 your Honor, t.hat Davis told Franklin to say those things


5 by getting the dEdarationa of Franklin to the \V i tness •
that


6 Anyone can see that Idoes not require any law, just requires


.7 a little reasonill!:. If 1 go upon the stand and 1 say 1


8


9


.10


11


12


13


14


151
I


161
17 I


18


19


20


21


22


23


24


never told your Honor such and such a thing to represent


such and such a thing, then they ask me on the other side,


"Why, what did his Honor tell you upon different occasions?


That would be no cross-examination of that point. They
\


could ask me, "What did you tell him upon other occasions


in r egar d to the sUbj3 ct only" but they can say to him,


"Didn't you tell him upon other occasiona, prior to the
)


14th day of J,nuary--" that is the question at issue.


Now, didn't you tell him prior to the 14th day ~ January


that he shall say to f.ir. Ford tha t a third Plrty had given


you the money, that the party was from San Francisco or fro


Chicago--trat is true, but they cannot ask this Witness,


"What did Franklin say to you?" or on the denial of the
;' ,


Witness that he made a suggestion of that kind to Franklin,


there is no use thrOWing dust upon a proposition of that


kind and trying by any sort of artifice or by any Bor/t


of sophistry, your Honor, to get in here declarations of


25 Franklin to tqis witnessin the guise of cross-examinat ion


261 as aquestion as to whether or not Davis suggested to him


I
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tions. They introduced the conversations themse1ves, your


Honor. We put the witness on to deny t1tat state of facts.


Franklin said on direct examination that Darrow had given


him the money and it is true that on Cross-examination we


had a right to ask him, "Didn't you tell Engle or others


naming the witnesses--"


introduced in order to explain that evidence, presumably


to enable the jury to,decid~ by comparison with the other


conversations whether the 'witness is telling the truth


as to the particular 00 nversations or not, and to explain


it, and that matter has been argued fUlly to this court and
"


your Honor hBf decided that parts of conversations intro-


duced the whole of it may be admitted.


MR • APPEL. 1 will point out the absolute unaoudness of


a certainstate of f acts or not. IS there any troubJe to


reason that out?


MR • FORD· . There is one other ground, if the court please-


MR. ,APPEL. 1. thought we 'wvere gOi~g to stop this.


MR· FORD. +here is one line of authorities 1 was going


to nane. It has been argued to this court that is, where


a part has been' irlmoduced the whole conversa.tion may be


int roduced and one conversation abou t a person and about


whom he is testifying, all of that conversation may be
,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


thatreasoning also. We did not introduce any conversa-


25


26


MR. FORD. Engle, who is that?


MR. FREDERICKS· You mean Dingle?







had with Mr. Franklin, they' introduced Mr. Franklin and he


"MR • APPEL • If that is not his name 1 wi 11 call him by any


other ,name. We are all liable to make these mistakes--


tion we have, as a matter of right, to say to him,'"Didn't


you tell others, didn't you tell Johnston, for, instance,


didn't you tell others, that a third party had given you


nn crm s-examina-


Didn't you describe that third party? Didn'tthe rroney?


THE COURT. It is of no consequence.


MR • AP~EL. It- is of no consequence, your Honor. Now, let


us see the ream ning of these gentlemen. We did not intro


duce those conversations, we did not ask this witness as


to the conversations or to any particular conversations he
""l-;


you say that if you c ,-,ul d get time, if you could get a few


weeks or thi~ty days, didn't you send work to Mr. Ford that


if you could get a little time t~t you could get that man,


that you could come through and show him who gave you the


s aid that Darrow gave him this money.


·1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 money; that you h ad engagements with him and he had not kept


19 them,you had been trying to find him since your arrest and


20 you ,had not be en able to do it, didn't you des cr i be a man,


21 didn't you po~nt to a third party as a party who gave you


22 the money"/ " It is right and just that w~ should ask him


23 on cross-examination, and he says, "No, no, it was this


24 way, 1 did say that," he couldn, t deny it that he had said


25 it, because he had said it to many--" "but ra.1Tis and Darro ,


26 dO\"In there onthe 14th day of January, told me to say that
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I to try to make Ford believe that and Mr. ~avis suggested to


2 me that if 1 made that statement and made Ford,believe that


3 it would leave Darrow out of any complicity in the commis-


4 sinn of this 9ffenseff, and that is the language of the


5 record. He said that, that is, he denied that he did


6 say so of his own accord, and how does he get out of itt?


7 By putting it upon Davis and Darrow, that they fabricated,
~;.


8 they made up that story, which would have bem, your


9 Honor, the most terribleevldence against Mr. nagis and


10


11


against ~. narrow.


tion j,


We did not introduce the converaa-


we br ing ;Jlr. nav is upon the stand and ask


12 him, "Did you suggest to Mr. Franklin that he should make up


13 such and such a story and say tha t7" And Davis says, "No."


14 Now, the witness Franklin, haVing said that was suggested


15 to him upo~ two or three ocaasions, we then say to Mr.


16 navis, "Did you suggest that to him upon that day or


17 upon any other time and place or any other time" and the


18 witness says, "No." Now, what becomes of the theory of


19 the District Attorney when ,we introduce a conversation, the


, call i~ir. navis' a 'attention 10 any other time included in the


whole of the conversation may be introduced. The whole of


the conv'er sat ion had, onthe 14th day of Jan uary, has. b,een


in1;errogated of this witness and he haa gi ven it to you a


20


21


22


23


24


little while ago and we made no object~on. Now, if ~


statement o~ !.1r. Franklin that he'suggests it to him two or


three other times pripr thereto, and if it was suggeste
I


25


26
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1


2


3


4


5


6


7


8


, ".
to hrm after the 14th day of January, it would not have


any significance here, because M~ Franklin. says on the 14th


day of January this story was invented,'but to contradict


him we asked him whether or not he had made a statement of


that kind to ;,ir. Johnston two days pr ior to the 14th, to'


show the abs~rdity of his testimony, and he admitted he


had such a conversation with M~ Johnston two days before
,,""


the 14th, whenhe was supposed to be his attorney 'then,


9 your Honor. Now, we introduced no conversation on the part


10 of this witness; we introduced contradictions, flat-


11 footed contradictions, perfectly resposive to the attitude,


12 to the position of Mr. Frank1inmre upon the stand. Now,


13 they want to ask him, tf~r.bat did Ft'ankl in say to you upon


14 other occas ions? tl 1s that pert inent? Is that connected


15 with the te~timony of this witness so that it may be


16 cross-examination? Can they, under such an excuse as


17 that, urxierttke to go into all that Fr ankl in said to him


18 here? Now, if your Honor pleases, we do not want anybody


19 to think that this witness, or that we are afraid that


20 this witness is going to say that Franklin at any time


21 told him th at Mr. narrow had given him any money. 1tnia


22 not that, or gave him the particular money in question; it


23 is not that; it is this: that under ~he guise of thls


24 cross-examination they undertake to bring in here a whole,
25 lot of, irrelevant matter which may possibly, if your Ron


26 pleases, upop redirect examination extend this examinati







5707
1 forever, and try other additional issues which were not


2 introduced here by the prosecut ion themselves. We are


3 here with this witness responding to a situation put here


4 before the ju:ry by the District Attorney, and no nore, ani


5 any othel1 declarations made by Mr. Franklin to him, 1 say,


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


is hearsay and ia not proper, it is not cross-examiUation.


THE COURT- 1 want to make a 1rief examination of the trans


criPl'before ruling on the objection, and 1 will do that


during the recess.


"


25


26







1


2


3


bfUbl


MR FOBD:Before your Honor takes a recess) I want to call


your Honor's attention to another 8uthori ty) in th e case of


Peopl e versus Doyell --


4' MRAPPEL: I do not wish to interrupt counsel ,but.


Q Did he tell you? A He did not.


had -:vi th him. '


. (After rec ess'. )


I did not.


I, think I remember, you said the nmct conversation I


A


A


~.lR FREDERICKS: Well, thm) \\e will go back a step.


You have narrated the conversation in'the city jail.


Did you ask him at that time where he got the $4000?


THE COURT: The obj ection of the def' mdant is sustained.


THE COURT: yes, I have hm m;y attention called to that


several times during the trial.


Gentle~n of the jury, b ear in mind your former admo


nition. We '..viII take a recess for 15 minutes at this time.•


(Le ComptreeDavis on the stand.)


MR FOB]): I do not want to argue.


URAPP]L: Of course) your Honorhas a right to hear counsel)


but I sUbmit) if he do es argue that we have a right to
}


respond; that is all t and this argument will be indetermi-


nable.


MR JroBD: lwant to si teyour Honor a case) the case of


People versus Doyell, in the 48th Cal.) which relates to


fabricated testimony.


5


6


7


8


9


10


11 I
12


13


14


15 ,


16


17


18


19


20


21


22


23


24


25


26







1 Q I presume the court means that that obj ~tion will
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2 stand to this line of questions?


3 THE COURP:' yeS sir, that is the purpose of it; the pur


4 I pose of hear ing the long argument on it.


5 lJfR FREDERICKS: When, if wer, did you fi rst learn where


6 he got the $4000? A I rever learned where he got it,


7 actually.


8 Q (DO you lmoW' of your own lmowl edge whether or not he


9 ever went to GOVernor Gage's office'and consulted him


10 in regard to the f acts of his case? A I hare seen him


11 there, and have seen him wren he said he was going there,
'0


12 md coming back, but as to the consultation he held 'wi t h


13 the Governor, I don't lmow of my own knowledge.


14 Q YOu don't lmow \'met.ber he ever hM any or not, of your


15 own know1ledge? A No sir.


16 Q Who else were attorneys for 1,{r Franklin, say, at the


17 time he pI sad guilty? A I don t t knoW' unl ess I W)uld say


18


19


that Mr George Adams and yourself; I don,t lmO'1lv.
, I


Q, Well, was Ur Appel also his attorney that morning,


20 whEn he plead' guilty? A I saw},{r Appel there, but i~ he


21 Vlas, he came into the case without any consultation with


22 me' about it.


23 Q Now, let'~ see; ~ have got the donversation of th'e


24 14th. Did he saY anything at that conversation on the 14th


about having gotten this money from somestranger, compara


tive. stra~er? A.]'Xc ept ': he referred to it in the mann







1


2


3


5 (l 0 I
that I said, that if he told Mr Ford the truth about it,


that -- he told Colonel .Tohnston that if he told lfr Ford


the truth-about it, he would not believe him.


4' Q Well, he had talk e1 it over wi th you about having


5 gotten this money from a straIlSer, and you think that is


6 ~at he referred to? A Well, t bis is what he said to me


7


8


on tutsubject. If you '.vant me to say and the court
{


rules I have to --


9 I THE COUHI': I don,t think there is any privilege here at


10 all, Mr Davis~ as far as that is concerned.


11 A At the time Of the preliminary eK:amination at which
-


12 time Governor Gage and I-were representing him --


13 HR FREDERICKS: Of the Lockwood or the Bain? A Wh a:l


14 the testimony -- LockW"ood case, I think it was or Bain,


15 I won't be sure -- vVhichever onewas held first --


16 MR FORD: That is the Lockwood. A When the statement


17 was made t hat the money was paid to ur White by lrr Franklin,


bel', - I IX" esume, ur Fredericks, I spoke to you about it


and told you I t bought if you 'l,vanted to get the right


party you would have to look for a third party, and you


could prove by Captain White that the money was paid to


him by him, Jiranldin, and he said,~I guess they can come
, /;


pretty near it~ Well, I said, "Who gave it to you?"


Well, he said, "The party that gave it to me they will.


if they


Then, you will remem-never get; he is not in the ci ty. "


on the way back I asked him if Captain White18


19


20


21


22


23


24


25


26 !


I
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1 and I held quite a long consultation about it.


2 Q Well, you were l[r Franklin's attorn'ey at th at time?


3 A yeS, but I di.d~'t tell you what llr Frmklin said.


4' Q I kno'R' that. A .rgave you 'lbat my opinioh was about it.


5 Q But you were not dealing ,with the District Attorney'


6 at that time and giving him any information that would


7 be tf any particular us~ and comfort to him, \vere you, on


8 that subj ect?A I don, t know; you were insisting at


9 that time that --, said to me that on th e connection of


10 lfr Darrow with it -- I 'was saying I I didn t t :t hink he had


11' anything to do wi th it, if anybody' gave it to him it YJaS a


12 third party, and I gave you my reasons for thinking so,


13 with the exception of what yr Frankl~n had said to me.


14 Q Well, that story of a third party, then, was a differ-


15 ent story from the on e that Franklin first gave you


I


I
I
i


i
I


assmning a--state offect.s not testified to by the wit


ness, or t hat Franklin told him anything dO\V1'l to the jail


about the third party. The witness just testified a


li ttle whil e ~o, your Honor, that 1lr Franklin did not'
\


tell him fran whom or what person he got the $4000i , . and


he says the only time he ever heard about it from Mr


Franklin or ~ked him in r efer:anc e to t he matter was t ms


time at the preliminary EOCamin at ion , one of those two


cases, and, the question assumes that- he and ]fr Franklin


down in th e j ail, was it· not?
'. . )


l.fR APPEL: Wait a moment. I Obj ect on th eground it is


16


17


18


19


20


21


22


23


24


25


261
I
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1 had told Hr Davis dOVin at the jail an,ything in referenc e


2 to that matter. Upon the other gr01.Uld, it asks for an


3 opinion or conclusion of the witness, not cros8-examina-


4 tion in that respECt., He cannot tell --


5


6


7


8


9


10


11
!


12


13


14


15


16


17


18
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on that ground.


MR. FREDERlCKS. Q ¥ou remember having a conversation with


Mr. Ford up in your own offioe just before you went before


the grand jury in Which you said, "Well, if Darrow is gUilt


1 hope you don't get him."


(Las t quee t ion read by the reporter. )


MR • APPEL . Now, we object to that quest ion, your Honor,


upon the ground that it is inoompetent, irrelevant and


immaterial and not cross-examination, and simply trying


to introduce a hypothetical condition of things whioh


would not be evidence one way or the other; statement


based upon a mere probability or possibility, if, if.


It isn't the assertion he was guilty; it is not the as


sertion ofa faot, it is simply the expression of a Wish,


a desire, baaed upon a possibility of such a thing and


1 submit it is not cross-examination.


'EHE COURT.


Objeotion sustaine


Just a moment--let me hear that question.


1 think it is calling for a oonclusion or


1 think it is not competent.


MR. APPEL.


if.


opinion.


l3a
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MR. FREDERlCKS. Shows thewitness's feelings, that is all.


MR. FORD. ~ws the witness's friendship for the defendant


THE COURT. You wi 11 have to lay a foundation for tha~.


MR. FORD. We have aright to show a witness is extremely


24 fr iendly to the defendant. Weare not required to" ask


25


26


him in ~y particular manner or form. We can show
- .


aots and deo~arations as well as by as king him the
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1 question. We have aright to prove it by any competent


2 evidence. The Code provides the precise facts in dispute


3 may be proven or any other fact from which that fact may be


4 logically deducted, and in this case, a witness said


5 even if Mr. Darrow is gUilty 1 hope you wont get him, or


6 you wont convict him, that would be an expression from 'Nhic


7 the jury might draw the logical dedudtion that this witness


8 is extremely friendly to Mr. Darrow. NOW, we are not


9 required to ask him, are you friendly or unfriendly. The


10 qw stion was about a conversation in your office just befor


11 you went before the grand jury. That is the foundation as


12 to the time, place and persons present.


13 MR. APPEL. 1 am not tal kirg about that foundation. 1 am


he is very friendly, unfriendly or extremely friendly to


talking about this foundation~14


15


16


in t.heir· own minds j


They raiae an issue here


they have not asked the Witness whethe
I


17 the defendant or not. The y have not as ked him whether his


18 des ire is that Mr. Darrow be acquitted or his attention is


19 not called to any declarations that might contradict a deni .


20 on the part of the Witness ,and that is the foundation that


21 is always--that is, they must raise an issue; are you


.26 raise an issue in order to call for declarati~ns tending


22


23


24


25


friendly or unfriendly to the defendant? Are you extreme-
, .


1y desiroushe should be ~cquitted? The witness says,


"No, 1 am not desirous he should be acquitted," then they c


say, didn't you say so and so at such a time? They
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1 to prove the fact or what the witness may assert about a


2 par'tY, that is the way to raise the issue.


3 MR • FORD. We ar e not seeking to impeach the witness on


4 this point.


5 MR. APPEL. The code says that any assertion which may


6 prove a specific fact in dispute--there is no fact in dis-


7 pute t~at can be proven by any declaration of the witness


8 here.


9 MR • FORD. We are not seeking, if the court please, to


10 impeach the witness, 'lie are seeking to introduce a piece


11 of ,evidence from which the jury may conclude the relations


12 that existed between this witness and the defendan t. NOW,


13 we don't have to ask a straight question. We can ask about


14 any facts mich Will throw any light upon the sUbject. We


15


16


17


18


19


don't have to ask the witness if he is friendly or un


friendly, and seek to impeach him if he doesn't g~ve a


satisfactory answer. We can put a set of facts to the wit


ness and let the jur, conclude what his feelings warn.


THE COURT. fhe Court haa tuled -onthat question several tim s


20 in this case and 1 think in this particular matter. If not,


objec'tion sustained.


MR. FREDERICKS. Q vou did talk to ;·iro Ford in regard to


haVing Mr. Frankiin plead gUilty, did you not, Mr. Davis?


A v es , ,sir.


Q were you representing \1r. Franklin at the time? A 1


Q Did you talk wi th Mr. Frankliu. and get his consent to26
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plead ~uilty? A No, 1 did not. Mr. Franklin main tained


his innocence to me for a long long time until practically


he went to plead guilty. 1 think he will say so.


Q yOU say he-maintained his innocence for anlong, long tim


but he finally ceased to maintain his innocence to you,


did he not? A ~he day he came up in to court and 1 was


sitting in JUdge Willis's chambers, he came in, was the


firs t time he told me he was go ing to plead gUilty.


Q Well, is that the first time that he told you that he


told you he was guilty? A It is the first uime that he tol


me ,he was, gUil ty.


Q "Then why were you seeking to secure or see what could


be done if he did plead guilty if you didn't know i~ he


was or not? A Simply from the evidence in the case,_ con


v inced me that he was guilty.


Qnidn't Mr. Ford tell you in one of these negotiations tha


he would accept a plea of guilty of Frwklin and extend


leniency to him, providing Franklin would tell him where


he got that $4,0001


MR. APPEL. Wait a moment--we object to that as immaterial


and hearsay and not cross-examination. Whatever the Dis


trict Attorney Said to him cannot be given in evidence.


Th~t is sort of ~ self-serving proposition.


THE COURT • Let me havethat question again.


(Last question read by the reporter.)
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1
Your Honor please, it is well to b ear in mind


2 on the testimony of Franklin himself, is t hat on the 14th


3 day, your Honor, he met a man named Dingle, as he left


4' the offic e, and co.t. whic h a conversation occurred betvreen


5 himself. and :M:r Davis. Thereupon, I think that night 0 r


6 the succeeding night, the record yd.ll show, very close


7 to the same night, endhegot into communication vlithl,fr


8 Ford, ,md fram that tim e on, dey after day, at the sanie


9 time~ that he was supposed to be telli~ J,rr Davis some


10 one thing and another, he was really Eicting for Mr Ford,


11 under his' direction, and, on the 25th


12 I Jm FREDERICKS: These questions refer to a time befo re


13 that, if }!rr Rag ers


14 M'R ROGERS: Before the 14th of January?


15 UR FREDERICKS: yeS, they refer to the time before that.


16 MR ]URD: I don,t think counsel wants to misstate the, tes


17 timony. The testimony says t hat Franklin made a 'liTi t t en


18 statement on January 25th it was not until two nights


19 befo re th at he had told Ford anyt bing •


20


21


22


THE COURT: You can argue the testimony to the jury when
,


the time comes, b1itt not now. Let's have that question.


There seems to be a misunderstanding ts to the date.


23 l~R FREDERI CKS : I will fix the date, before the 14th


Ur Ford h ea a h abi t 0 f making so many: Ur Franklin S\vore


of January.


1.fRD ARROW: I would just like to correct that statement~-
\


24


25
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1 that he testified before the grand julY on the 20th.


2 JIB FORD: The 29th.


3 MR DARROW: The 20th, therecord shows it.


4 MR FO RD : The rec 0 rd is ,vrong th en.


5 MR ROGERS: lmyt hing he said after he began these n ego


6 tit1tions v'li.th ur FOrd--


7 l.fR FORD: If the recorli1 shows that Franklin t estifi ed b~


8 fore the grand jury on the 20th --


9 THE COURT: Let t s get th e qu estiOll now.


10 MR FORD: I think t hat is an error in th e r ecori· that has


'"11 got· to be corrected.


12 THE COURT: Read the questi on now.· (Last question read


13 by the reporter~;) lifow, the time to v.hich this question


14 refers is fixed at a time _prior to the 14th. day of .Tan


15 uary •
.


16 MR FREDERICKS: yes.


17 THE COURT: All right. Answer th e question.
.'


181m. DARROW: . Exception.


19 A I think he did.


20


21


22


23


24


25


26 I
. I


lefR FREDERICKS: Did you connnunicllte tha t to J,~r Franklin?


A I do not think I d1.d,I do not think I said anything II


to },tr Franklin at that tim e about entering a pI ea of guilty


for him, he had said he\~s innocent. I
Q, Why didn,t you tell ttt.at to F!anklin, if you recall whatl


the r~ason was? A I may have said it, although I don't


have any recollECtion now, whether I did or not.
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Have you any recollection as to whether Franklin ever


2 said anything in reply to that, if he did say it? A At


3 t hat time?


4 Q yes. ,A No, I do not have any recollection of


5 taking up anything definitely with Mr Franklin until


6 after that.


7 It was not because you didn't Viant ll.r Franklin to tell


8 where he had gotten the $4000, was it, Mr Davis, you


9 didn't report t.his to him? A I didn't care whe ther he


10 did ornot, it was a matter with him.


11 Q. Didn't you tell l{r Ford that if t hat contingency


12 pened and lJr Franklin plead guilty,. he v..ould only do


13 on condition that the entire investigation


14 matter was ended and stopped?


15 1fR APPEL: We obj rot to that on the ground it is not c ross-


16 examin~tion, it is· incompetent, i rrel want and innnater-


17 ial, c~lling for hearsay evidence, not in the presence of


18 thedefendant, not binding upon thedefendant.. .
19 THE COU[tI': objection is sustaine~---'-'


~;,!""'IiIIIi.'"4:;1_- Ie' ... """,,""'7 _ '


20 lfR FRFDERICKS : Now, there 'Was a conversation you t esti-


21 fiedto on direct examination which you had with Mr Frankli


22 the neoct day after his m-rest. DO you remember where that


23 was and who was present? A What Vias the conversation,


24 Captain? I have forgotten now.


25 Q Well, I just have mMe a note here you had a conver-
'-


26 sstion with Franklin, youwere testifying to having a
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conversation vlith Franklin on the next day. DO you


remember having such? A Oh, I had a conversation, c er


tainly, Wlithhim, the nect day.


Q As your di"rect examination was confined only to conver-


sations you had when there ~~re third persons present,


this must have been probably one wh ere 11fr Darrow was p re


sent. Do you remember having a conversation when 1{r Dar


row was present the nett day after Franklin's arrest?


A (llo response.)


Q Well, I will jUl1tP over that. l.raybe it will come to


you. A I cannot recall. I think vrhat they inquired


of' me about on the direct examination, if ur Frenklin


said a certain thing about lIr Darrow, on the n ad day, is


what I think I was in terrpgated about. I have no d efinit e


recollection of vhat the conversation was.


Q Do you remember a conversation now, which you had


with ur Frenklin the nex:t day after his preliminary exam


ination?


1.m DARROW: Well, where do you refer? I obj act unless he


states where and calls his attention to it.


THE COUR[': Obj retion sustained.


1ffi FREDERICKS: I do not care enough about it to look it


up.


Q This:man t hat came to you and told you about Diekel


Iiian, was Billy Gannan, vresn' tit? A He didn't come


to me at all; he came to Mr Darrow.







5721


1 Q. Did yousee him at all? A He took me into the room


2 where he was; I didn't know his name. I can give some-


3 what of adescription of him, but I couldn't tell you his


4 name.


5 Q Well, tr,y your hand at adescription. A I think he


6 was a man built something like Mr Tinmons back there.


7 Q. Rather slender, flbout 150 pounds? A And stood rath


8 er erect, yes, lind my recollection is that he had a slight


9 mustache; I won,t be sure.
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MR. FREDERICKS. 1 think that ie all.


A 1 was not.


JUdge Cabaniss ~nd entered his plea that you and 1 were


then engaged in trying the case of People against--


A Connors?


Q You were not present in Chicago when Mr. Darrow had a


conversation with George Behm at any time ever, were you?


REDIRECT EXAMINATlDN.


about him.


37 •


Q And age about what? A 1 would say anywhere from 27 to


MR. APPEL. Q Mr. Davie, one question 1 wish to ask you.


Don 't you remember that when :4r. Frankl in came in before


.
Q One of those Connors cases? A ~es.


Q It was not the Connors case, but the other one?


A The Maple case.


Q The other one.


MR • FORD. Be nder •


Q The Bender case, and we were examining the jury at


that time? A y~s.


Q And had 1 ever appeared in court for Mr. Franklin in any


of tpose cases? A You never did and you never have, so


far as 1 know, at any time.


Q Did you ever hear of Billy Gannan? A If 1 have ever


. heard of him, 1 don't recall the name or anything 1 heard
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1 Q Dontt you remember .that Mr. Franklin at that time stood


2 near :"u. --that Mr. Ford went into Judge Cabaniss ' s chambers


3 and then cane out and Mr. Franklin came and stood over by


4 the side of Mr. Ford~ and there was no one representing


5 him in enter ing his plea, that Mr. Ford took charge of the


6 whole matter there in court? A He took charge of the--


7 MR • FREDERICKS. We object to that as calling for the con-


8 elusion of the witness.


9 THE COURT. Objection sustained.


10 MR. APPEL. ·Exception.


11 Q Isn,t this the fact, that whatever was said on behalf


12 of Mr. Franklin was said by M.r. Ford?


13 MR • FORD· We object to that as calling for a conclusion of


14 the witness, as to whether anything that wasF£l,id was sad


15 on behalf of Mr. Fr ankl in.


THE COURT. Objection sustained.


MR • APPEL. We take an exception. We offer to show now, in


view of the cross-examination of the witness upon the


matters as to who represented Mr. Franklig at the time of


enter ing his plea, we of fer to show that Mr. Fr an klin cane


in 'there, into that court room, and that :'[;r. Ford appeared


there upon the scene, calling there, went into Judge


Cabaniss ' s chanbers, that he cane out, that the case on


trial then was interrupted for some moments in order to


take the plea of Mr. Fr anklin and tha t Mr. Franklin was then
\


represented by no one except Mr. Ford.
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1 THE COURT. You may male the showing.


2 MR. APPEL. 1 offer to show that.


3 THE COURT. Eut not by conclusions of the Witness, but


4 by statements- of what was sai d and done.


5 MR • FORD. We have no object ion to counsel showing it


6 by competent and relevant facts, by competent testimony.


7 MR • APPEL· We offer to show th at by the witness.


8 MR. FREDERICKS. We main tai n, your Honor, that it is en-


9 tirely immaterial.


10 MR • APPEL. The insinuations came here, you know, 1 was


11 representing this man.


12 THE COURT· The Court has held that you may make the


13 show ing.


14 MR • APPEL. 1 want to show he was the only person repre-


15 senting Franklin.


him--


MR. APPEL. Then 1 ask why--·


MR • FORD. 1 will tell you why. 1 had a copy of the court


records made and 1 noticed, much to my own surprise, ac


cording to. that ·record, Mr. Franklin was represented in


cour t by attorneys LeCompte Davis and H • H • Appel.


THE COURT. You can show he Was.


MR. APPEL. Well, then, we will put Judge Cabaniss upon the


stand.


MR. FREDERICKS· If Appel says he was not representing


J


JAR. APPEL. We are not responsible--
25
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MR • FORD·. That probably is tru~, but we have not offered


it as evidence.


We are not responsible for incompetencies-


If.you will permit us to make an explanation-


You knew it was not true.


1 didn't know anything about it until 1 saw


MR. APPEL.


MR. FORD·


MR. APPEL·


MR. FORD.


it in the record.


MR. APPEL. You knew ve~y weIll had nothing to do with


this case.


MR. WORD. Captain Fredericks has just said that if


you say you wer enot his attorney let it go at that.


MR. APPEL· 1 do say it, your Honor, 1 never was his attor


ney, and, furthermore, 1 will say right here, your Honor,


that man talked to me from day to day as his friend and


1 have kept his confidence as sacred as if 1 had been his


attorney and 1 never uttered a word of what he has said


to me, either as attorney for Mr. parrow or any other living


man--he came to me--


THE COURT. Under the stipulation of the District Attorney,


Mr. Appel's 8 tatement is accepted as if it were made under


sworn testimony.


ll:R. APPEL· _If they desire to call Ire as to what he said,


1 will do so.


MR. DARROW. If your Honor will excuse me just a morneht, 1


want to call counsel's attention to the statement 1 rrade,


which ia to be found on page 1371, Volume 18.
25.
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1 :MR • FRE DER1CKS. A que s t i 0 Ii of f ac t ?


2 MR. DARROW. yes, as to Franklin, as to the time he appeare


3 before the grand jury.


4 MR • FORD. Mr. 'narrow, after consultation--l was under the


5 impression he went there on January 29th, the date the


6 indictment was returned; 1 may be mistaken and if 1 find


7 during the night it was the 20th instead of the 29th 1


8 will announce it in court.


9 lR. DARROW· 1 want to read it right now.


10 THE COURT. Let us see about this witness, he is very


11 anxious to get away.


12 MR. DARROW. It came up here in connection with the witness


13 THE COURT. All r ight ~


14 MR. FORD. lf the record shows at the present time in


15 regard to what Mr. narrow says, it was on the 20th, and that


16 is a fact, 1 do not see any necessity of reading it.


17 MR • DARROW. 1 wan t to show it •


18 MR • ROGERS. Counsel said the 29th and we want to show


19 the record saysthe 20th.
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1 MR FR,cEDERICKS: We don't care whether it is th e 29th or


2 the 20th.


3


4


1rR DARROW: We care.


TIm COURT: I will hear fll70m you, :Mr Darrow.


5 lrR DARROW: On pag e 13'71 Mr Franklin seys: til have a mem


6 orandum her8 which shows I appeared before the grand jury


7


8


9


10


on January 20th, 1912". ]lr Appel then says, "I 0 f'fer


this in evidence, your Honor; I \nl1 read it, with your


Honor's permission (reading) 'J"anuary 20, 1912. Home in the


morning. In the afternoon went before ther,;rand jury,


11 let er to track meet. ' tt


12
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20


lmR FORD: I think probably that is correct, and I was


mistaken, your Honor, when I made th e statement a few
up


minut es ago as to th e d at e. However, I will look i tl end
(-


affirm it in the morning if necessar,y.


THE COURT: All right •


llR APPEL: 'H,r Davis, oncross- ~mnination, the statement


was brought out fran you that after 1,{r Franklin had infoIm


ed you about the third party having given him themone.r


and he was not in the city you informed Mr Fredericks of


21 that fact. Didn't 1!r Fredericks at that time say to you


inform Mr Fredericks that Mr Franklin had said so.


That a third party, he better look for a third party?


I told him, in my opinion, he better look for a third


A What?


A I didn,t


That you said to him a third party --


that Ifr Browne would go to San Francisco?


Q


Q


A26
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I do not v~nt to ask him what Via s seid.


I think it has been covered fully by di rect tes-


l~R APFEL:


UR FORD:


it ,",'QuId be all right with organized labor", end he seid,


ltDaVBs, this is going to be hard enough for Dafrow any


how, he has got burden enough to bear, without having you


obj ec tins to it ~ ~nd he says , "that is one reason why' I


am gl ad I can talk with you tonight by you rself; I think


you ought to came over end consent to this matterlt, end I


said, "under the view of the boys as to what you say,


he being leading counsel, I am perfectly willing."


Q, That ,vas on SUnday before th ea-rest of Franklin?


A yes sir.


Q. Now, on the following :Monday, 3S you have already t~s


tified, thenect day, lIonday, after seeing Mr Fredericks,


and r epo rting back to l.{r Darrow and the 0 th er part i es and


having then some sort of ,8 basis for understanding what


tenn of years J. J. McN~ara would get, was there or was


there not a mutual assent and consent on the part of the


attorneys that such a plea as that should be entered, and


such a term of years for J. J., and J. E. should be ac-


e epted?


llRFREDEBICKS: Yve obj rot to that on the ground it calls


for a conclusion of th e wi tness.


timony and cross.


lffR APPFL: This is in answer to a qu estion by th e Dis


trict Attorney, up to that time nothing wes done and not
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1 ing was egree.d upon, end all that; he asked him a lot


2 of those questions, some ofwhic h v.e obj acted to, and some


3 we didn't. obj ect to, and this is in order to bring the


4 matter cl,ear before the jury.


5 lfR FORD: The wi tness has stated the facts and counsel·


6 cannot ask the wi tness' opinion.


7 1m APPEL: I wi11 ask him in t hi s way: when you c arne bac k


8 from lIr Fredericks' off'ice, md stated to ur Darrow or to


9 Steffens and to the oth er attorneys if th ere were any


10 others there, that l>Tr Fredericks had suggested that the


11 term of years that he woul drecommend for j. j. McNamara


12 &IS to punishment would be, say, 10 years, and with a life


13 sentence for j .B., I will ask you whether or not at that


14 time anydme connected wi~h the defEnse, inclUding espec-


15 ially lJr Darrow, rej ected or dissented or said Sly thing


16 contrary to their acceptance of that proposition or not~


17 ?'"R FORD: We a Qi ec t to t hat on th e ground that th e porti on


18 which refers to th e words "rej ected or dissented II calls


19 for a conclusion of the witness; on the further ground


20 that the matter has been fully covered on direct examina-


21 tion and cross-examination as to the actual facts there.


22 lJIR .APPEL: I am asking wh ether such a thing occurred, and


23 he can say yes or no, and th En I can ask him what was said.


24 MR FOBD: The objection is it is fully covered insofar as


25 it is c omt:e tent •


. 26 THECOURr: The objrotion is orerruled, and the witness
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1 answer yes or no. A No.


2 1m APFEL: Now, what did they say then, ;f1pon your giving


3 them that information that you got flom l,fr Fredericks?


4 1m FORD: We obj rot to that on the ground it is fully


5 answered on di ree t and c ro ss- , and it is not redi rec t


6 examin ation.


7 THE COURT: The obj ection is overruled.


8 A Well, liS I said, lEr Appel, they instructed me to go


9 ahead and bring negotiations to a settlement to get J.J".


10 t5!f if possible, and if not, to get any 1 ess term than


11 ten ye ars, e.nd if I could not get any 1 ass than th at to


12 take the ten years and Ii fe for J" .B.
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Q ;hen as 1 understand, the instructions given to you by


2 Mr. ~rrow and the other gentlemen were to the effect you
,


3 should make such arrangements, if possible, to get J J with


4 au t any punishment or if not to get a less term than 10


5 years, and if not pass ible to enter a plea or to arrange


6 for the entering of a plea of gUilty on the part of both


7 McNamaras and accept the 10 years punishment for one and


8 the large imprisonment for the other, is that right?


9 A ~es, sir •


10 Q
....
Did you assent to tha t?
T'


A I did, or 1 would not have


11 gone and negotiated it.
~


12 Q' ~here is one fact 1 did not touch upon on direct examina


13 tion. Do you remember having any settlement with Mr.


14


15


Franklin sometime late in December, after the plea of
, ~F;'~


guilty--or early in December after the plea of guilty by


16 the McNamaras, having a settleulent concerning his clairrs


17


18


for work and labor and so on? A 1 do.


Q Did you then have a settlerrent With him on behalf of the


19 defense? A 1 paid what he said was due and owing to him.


20 Q Did he at that time or at any other time prior to that


time furnish a statement of his expenses or what was actual j


or minute details of the business, but he said there was


A No, not in writing, but,"!.due him, that is by figures?


he stated tha t they owed him about 60 much, 60 much fLoney


he had pan out to these people that had made the reports


for him and so forth, and he didn't go into any extended
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(
t.


went
--,,~"i


~
i
\


1 didn't do it until 1A


t did.


RECROSS-EXAMINATION.


Mr. Darrow reimbursed you for what yeu


FREDE.'RICKS. Q Paid him according to his own figures?


Who paid that? A


Am • FREDER leKS. Q


There wasn't any dispute?


and asked Mr. Darrow if they were correct.


so much due and 1 asked Mr. narrow and he said that he


thought that he had about that amount.


Q


Q was that paid for any other purpose or for and onac-


.
Q ;ou thought that Ironey was honestly due him when you


paid him? A Yes, 1 got the mor..ey from Mr. Darrow, 1 think,


to pay him.


Q How much was the final settlement? A 1 think the -""",'


.finalsettlement was ~1500, 1 don't know. 1 paid him on


two or three different occasions.


Q Never was any further dispute whether any more was owing


him? A Never was any further dispute.


was.


count of any other matter except to settle what Mr. Frank1in


then claimed to be jus tly due him for labor and services ~"~.,""


perfor n,ed, pr ior to the 28th day of November; 1911?


A Jor no other purpose. 1 paid himand took his receipt.


MR • APPEL. That is all.


25


26 Q~. Darrow thought so, and did he state so? A


24 paid it to him, did you? A 1 t~ought so, both said it
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him that lIr. Frankl in Baid there waB th at much due t~'(
and he wanted, if he could get it or part at a time. t. .


Mr. Darrow said it was, that he thought that was about


right.


Q Mr. narrow thought it was about right? A 1 don t t know


whether he thought it was just or not. 1 never asked him.
,_~ .J


1 never cared.


Q You didn't think that he was working for the National


Erectorls Association?


liR • APPEL. We object to that. This Witness has said


nothing in regard to what Mr. Franklin--
;


THE COURT. Objection sustained.


MR • FREDERICKS That i.s all.


called as a witness on behalf of the defense, haVing


been first duly sworn, testified as follows:


Q Where do you reside? A 1,osAngeles.


Q . And the street and number?' A 356 South Bunker Hill.


Q What is yoU' business or occupation 1 A Newspaper repor-


B 0 Vi RON,


14


15


16


17


18


19


20


21


22


23


F LET C HER


DIRECT EXAMINATION.


MR • ROGERS. Q Your name, please?


t er.


A Fletcher Bowron.


24 Q And With what paper are you now connected? A Los Angeles


25 Examiner.


26 Q BOW long have you been in the ~ewspaper business?
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A Why, 1 don.t recollect just now, some several years,


a'bout three, 1 think.


Q Do you know 'ner t H. Fr anklin? A 1 do.


Q Do you know Harr ington ? A 1 do.


Q John R • Barr ington? A I do.


Q Did you ever have a conversation With John R. Harrington


relative to Mr. parrow? A 1 have.


Q Did Mr. Harrington tell you--did he say when he was wait


ing as a witness or to be called before a grand jury that


he knew absolutely nothing against Mr. r:arrow and couldn't


tell anything against him of any kind, that he knew of


no corruption or bribery of any sort, or words to that


effect or in substance? A SUbstantially that, yes.


Q NOW, that was while he was waiting to be called as a


witness before the county grand jury in February?


A I bel ieve it was February; 1 am not sure as to the,.
date.


MR • ROGERS. That is all.


MR'. FREDERICKS. That is all.


25
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1 MRS AID~E HARTmrSTEIN, a witness called on


2 behalf of the defense, being first duly sworn, testified


3 as follows:


4 DIR.IroT };"X.AMI~TATION


5 1m DARROW: What is your name? A :Mrs.Anna H8rtenstein~


6


7


8


9


Q. 'Where do you live? A 1115 East Forty-Thi rd street.
-


Q What is your busin €Ss? A Stenographer.


Q Were you anployed by th e defense in th e 1,{cNmnara case?


A I was.


10 Q Do you remember who anployed you? A 1fr Harriman


11 originally engaged me.


12 Q. And about when -- it doesn't make any difference, the


13 exact time? A Th e early part or the case; I donttrem-


14 ember exactly when.


15 Q Now, during a considerable portion of the time mere


16 was your office there in the blilding? A 923 Higgins Build


17 ing.


18 Q That was th e ro om tetween my 0 fric a and l[r Rsrring-


19 ton, was it not? A yeS sir.


20 Q. And on th e opposite side of the hall from Mr Harr~?


21 A yes.


22 Q You did work for all the people there, more or less?


Q Did you lmow Bert Franklin? A I saw him come in md


26 Q. 1lnd of course you ]mcew Mr Harrington well? A Yes


I
I


out there, yes sir.


A All who came around and asked for it.23


24


251
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Q How would you happen to sea them tog ether? A If I


had occaslbon to go in t here or go out of my room, or


when I would see them come in.


Q And up to vhat time did t hat continue? How late, YtP


to vhat time was it, the end of the case, or What time?


A Why, the day lcr.r Franklin was arrested.


Q Did you have any conversation with Mr Harrington


on th e day of Franklin, s arrest, do you remember? A yes


sir


Q On the d'ternoon that Frmklin was arrested, did lifr


Harrington say to you that he had no knowledge or intima


tion of any kind of any bribery 0 r corruption in th e lfc


Uamara case, or any suspicion of it? A Yes sir.


Q. . "here were you at th at time? A In lfr Harrington's


sir.


Q Did :>rou have any oth er conversations with him about


this matter later? A Sometime later, yea sir, ebout a


week or so.


Q HOW, later than that, in the month of December, did


you have some conversations with him?


room.


Q Do you mow vihether 1fr Franklinwent into },,{r Harring


ton's room at differnnt times, or wh ether they were tog eth


el'1? A yes.


Q Often 0 r not? A 0lmost €Very dqy, wh En lIr Franklin'


came in.
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1 MRFORD: We oqject to that as inoom!=Gtent, irrelevant


2 and innnaterial, and no foundation laid.


3 :M:R DARROW: 2840.


4 THE COURr: Obj ection (JJ errul eel.


5 llRDARROW: 2840, ibout the middle of th e p~ e. Did }lr


6 Harringt en say to you later than that in December. at


7 different times, that he did not believe 1fr Darrow ever


8 had anything to do with trying to bribe any juro.r?


9 A yes sir.


10 MR DARROW: That is all.


11


12 eROSS-EX:AMI1TATI ON


13 :MR FORD: The first time you talked with llfr Harrington,
-


14 what ""as the words that he used? A I don't remember the


15 ecact "'lords.


16 Q. WIe t were the words t hat he used? A I don't remember


17 the exact ,vords.


18 Q. I see the exact words -- Didn't Mr Harrington say to


19 you, III hadno lmovrledge that there was any corruption


20 going on with th e jury 'during the pendency up to the time


21 of Franklin'S arrest?" A Those are the snbstance of it,


22 but I don, t remember the exact wor~s.


23 Q. Well, those may be the exact words -- well, that is


24 all.


25 MR DARROW: Did he say up to the time of the arrest,


26 he say he had no knowledge then or suspicion? A He
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Iiidn't mention arrest. He simply said he had no mowl


edge.


~ lnd he m d several conversations in th e month of Decem-


Obj ected to a'3 not redirect. I only e.kked


ber.


If.R FORD:


her one question.


TEE eOURI': Obj ection overruled.


MR DARROW: Several of these conversations in December,


did he? A yes sir.


JJrRIARHOW: That is all.


11[R FORD: At that time both 1fr Franklin and l;{r Harrington


were employed by nr Darrovi in thedefense? At the time


you had these conversations -- at the time you saVI 1fr


Frenklin and Mr Harring ton togeth er, you knew that th ey


v.ere both employed by the defense, coming in rod out?


A yes sir.


Q By the way, when did you get mquain ted with 1fr Frank-


lin, in order to mow him, to mow \~O he was? Have you


seen him since his arrest? A yes sir.


Q Where did yousee him? A On the street.


Q On the street. At the time you appeared before the


grand jury, did you mow v,ho Ur Franklin was? A I had


been away from the office a little while, end I couldn't


think rig ht SYlay mo h ewas • I rememb ered afterwarda who


hewas.


Q You told the grand jury you couldn't exactly place
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DIRECT ElC,AMINATION


Q The number? A 1326 West Forty-First street.


Q What is your business or occupation? A I am the


president of the Lower Califolnia Onyx Company.


Q And you were called as a juror in t he McNamara case?


A yes si r.


FREDERICK If. WEBB, a witness called on be


half of thedefense, being first duly sworn, testified as


follows:


Q. Did you go into the box? A yes sir.


Q Did you have the distiu.'jllished felicity to be lock


ed up a whil e wi th the jury?


J!R FORD: Objected to as calling for a· conclusion of the


witness as to what distinguished felicity is.


1',~R ROGERS: .All right, if counsel's sense of humor has to


be amputated, I will take it right off. Were you incar


c erated or sequef?tered with the jury whil e you were iIi


th e box as a t a Ie sman ? Ayes s i.r.


Q How long? P. From Friday, about 10: o'clock, until


Monday, about l6l o'clock.


him?' You had heard his name -- you couldn't place him.


didn't know him, didn,t you? A yes sir.


MR FORD: That is all.
I


1m ROGERS: },{r Webb', where do you live, sir? A West Forty


First· street.
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1 Q While you were in there was t here an old man named


2 Bain in the room, one -of your compatriotl;J? A yes sir.


3 Q Companions? A yeS sir.


4 Q Did you h €flr him talk any? A I did.


5 Q Where was that that you heard him talk -- do you


6 remember -- I an directing yourat-tention, of course, to


7 a particular incident; a conversation which you were kind


8 enou.gh to relate to me. I attract your attention to that


9 matter. Wh ere VJas that? A \1.,1811, the conversation tm t


10 I ov erheard took place when ur Bain was in th e passeeeway


11 to the right end scmth of the no rth room in \vhic~ we sl ept.
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am concerned, the sons-of-bitches will get all that is


talking of the McNamara men and he says, "In so far as 1


Q you don1t know who he Was talking to? A t do not, the


man he was talking to was inthe passage to my right.


Q NOW, inthat conversation, I am unable to give you the


precise language, not having the book here--it didn't con~


1 don't know the gentleman'sA


He was not talking to me, no,A


CROSS. EXAMINATION.


You can ask him what it was as -far as we


Q How do you know what he was talking


pecause 1 heard him talking about the McNamaraA


I didn '. t see the par ty to whom he was talking.


DJd he tal k to you?


With whom did he talk?


ar e concerned.


name.


Q


Q


and about them.


MR • FREDER leKS.


about "1 .


sir.


MR • FREDERICKS.


1


2


3


4


5


6


7 - up--


8


9


lOt" /MR • ROGERS. - Q What did Bain say on tba t occas ion?


A Well, 1 heard him use tbis expression--I heard him11


12


13
1¥ r-coming to them from me."


15 MR • ROGE.RS. That is all.
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you remen:ber th at? A No, sir. 1 was not in the Un i ted


Q DO you remember the jury was very much annoyed by Borne


newspaper photographers ~ng that time and one of them had


a' picture of Mr. Bain coming after Mr. Bain with a broon"
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A yes, sir.


Well, he used--I always


sir.


Q What did you hear nefore that, that is what 1 want to


know'? A AlII heard was the name was mentioned, 1 wasn'


paying any particular attention to his conversation unti


Q You don,t know who he was talkirgabout, do you? A Why,


1 heard enough before that to know he was talking of the


McNamaras.


Q 1s that everything you overheard? A Why, that is the


substance of what 1 heard and practically all 1 heard, yes,


5743
States when that took pI ace. 1 was on the jury for two


or three days and 1 had been away for several weeks and went


away immediately afterwards.


Q Don't you think he might have been talking about some


body that was annoying b im? A Not unless the gentleman's


name was McNamara.


Q Did he use the word NcNamara?


Q Or did he say McNam' ara? A


used the expression--


Q 'Fmt What did he use? A McNamara.


Q Did he say McNamara? A McNamar~, yes, sir.


Q What did he say again, what did you hear? A Why, 1


have just related it Captain Freder icks •


Q Try it again. A Of course, it is impossible for me to


give--this is the substance: "In so far as 1 am concerned


the sons-of-bitches will get all that is coming to them


from me."
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~


don t think it was the end of the sentence. Just What,


1 heard the name McNamara or McNam'ara" whichever way it is


called" 1 don't know yet which way it is called.


stage of the sentence it was in--l was bUSy engaged at some


thing else when--


Q what were you engaged in? A Well, my grip had just


been brought down from home and 1 was going over the conten e


mY mind directed to their conversation especially. 1 was


not listening to what they said, and my atten~icn was calle


to what was said when 1 heard the word McNamara" and, of


course" 1 lis tened then.


Q Well, was tla t word McNamara the end of the sentence o'f


the beginning of the sentence it had it in? A Well, 1


Well, previous toAQ -hat did you hear about that?


that expression 1 heard very Ii ttle other than 1 had


my attention called by the name McNamara.


Q 1 want that sentence" if you remember it, or the sub


stance of it, in which McNamara was used. A Well, 1 have


related what 1 heard" Captain.


Q Yes" but What you have related as haVing heard didn't


have the word McNamara in it at all" but you say that


previously you overheard something, you overheard the word


McNamara?· A 1 don't know tha t 1 could relate the complete


sentence that 1 heard before that because 1 didn't have


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


26 Q And you didn't see themm he was talking to'? A


25 of that.







5745


Q Well, more particulary. A Building hovses and residence


and buildings of all sorts.


Q For someone else? A Not much, no. Mostly for myself.
25
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a better witness than juror.


1 w~s building mostly for selling.


Q And how long were you in that business here in the


city? A Oh, about 5 or 6 years.


Q ~ow, this onyx bus iness, dddyou say you had sh ipped


some ony~ up into this country?, A i did not.
'T


Q, ~ave you? A No, sir, only in'smallquantities of it.


Q Sort of a prospect still, is it? A By no means.


Q ~avenlt shipped any of it up? A No.


Q Eaven't marketed any of it? A Yes, sir.


Q where? A New York City, Chicago, Baltimore, Cincinnati


St. Louis, Boston, San Francisco.


Q 1 meant by this country, 1 mean in the United States.


You have shipped some into the United States? A No,. sir •


We have marketed some but we have not de]ivered yet.


Q You have so Id it but not del ivered it? A Yes, sir.


Q Do you know Mr. Franklin? A I never saw him in my


life.


Q How many days were you onthat jury~ A From Fridayunti


Monday.


Q pow you got off? A Yes, sir •


Q How? A Why, I was asked some question wi t h reference


to where 1 was or the question came up where 1 was about


at a time the explosion took place out near General Otis's


house and 1 said 'that 1 was near.


Q You heard that explos iorn? A And you s ai d 1 would make25
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1 Q You .heard that explosioni' A Yee, sir.


2 Q And therefore was disqualified. Did you give your


3 residence here? A ~es, sir.


4 Q Who are you. associated with in business? A H. R.


5 Dodd?


6 A Aqbodyelee? A C. W. Gridley_


7 Q ~ow, this sentence that you say contained the word


A Why, the first·


in bus iness, Mr. Dodd.


Q From the other side of what? A By the other party ~


Q ThiS other partywas not within your view? A No, sir.


Q Nor within your hear ing? A He was out in the little


sentence, 1 am sure.


Q FOw long was it between that remark and the ne l!:t remark


which you have detailed here? A Well, something was


said onthe other side that 1 didn't hear very clearly, and


then followed this remark.


room to the right in the passageway.


Q Who did you first tell this to?


McNamara before the one that you heard here you have not-


can you put that in any more tangible form than you have?


A Iv~uldn't like to say 1 could because 1 wasn't--was not


1 is tening to other people's conversation especially and


1 didn't--l don't know what can~ as to the beginning of the


Q When did you first te1l it to him?'A Why, 1 expect


person that 1 reIrJ8rr,ber tell ing it to was my associate


with in 3 or 4 days after 1 ca ne out of the jury.
26
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Q was the word "jury" used in that conversation at all


between llr. Bain and this other man? A 1 couldnlt. say


to that.
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1 Q, You didn't hear Bain say if he was on th e jury he would


2 do anything, did you? A· No, I h8V'e just related abotlt


3 What I heard.


4 MR FREDERICKS:. That is all.


5 UR ROGERS: That is all. I have no short Witness, sir.


6 Wait a moment, before your Honor makes the order of adjourn


7 ment.


8 THE COURI.': All right.


9UR BOGERS: If your Honor pI eases, l,rr John Drain, a wi tness


10 whom we expected to call since the trial connnenced has met


11 \vi th an ac.cident, it was while he\vas down at some health


12 resort, and found himself unable to respond to the subpoe-


13 nn sent to require his presence. He has made a written


14 statement, which has been sho\m to the District Attorney,


15 and he has consented that his written and signed statement


16 may be read to the same effect and purpose as if it were a


17 d eposi tion.


18 TEE COUHT: Pursuant to that stipUlation, it \nll be


19 received.


20 UR ROGERS: (Reading:) "John Drain makes the fo llowing


21 statement: I was standing with F. fI. Nickell and Bert


22 Franr..lin talking abont general matters, vbich I do not


23 now recall, when Frank Dominguez came down the street and.


25 g roup end sheok hands all around, joining in th e c onver-


Thereupon Franklin invited us


Frank then joined the


sation in a general way.


I spoke to him, as did the others.24


26
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and stood around at the farther or inside end of the bar.


from Ur Darrow. He never kn6JlT anything connected with


this matter. He is too godd a man to do anything of that


We were all close together -- almost touching elbows.


Franklin was in the middle between Dominguez and myself.


The conversation, after a moment or two, drifted around to


the sUbject of jury-bribery, with which Franklin had been


charged, and l!r Dominguez, in the cour~~se of the conversa.


tion, said, 'I can't beliwe that an attorney of:Mr Dar


row's eminenc e and s tanding in the profession would be


tation as a man of honor t would be gUilty of such a


thing.' I 'then said, 'I don,t believe it, either. I


think he is too smart for that.' . Whereupon Franklin


replied, immediately, "I n8lTer received a dishonest dollar
,


all to ent er th e saloon and have a drink, saying, 'you are


no t ashamed to take a drink wi t h me, a re you?' Wh ereupon


we all said that we were not; and I said, 'You know I


don't drink anything but buttermilk', to which Franklin


replied t hat that was a 'goo d drink, or 'that's all right;


take what you want'. Thereupon we entered the saloon


kind. Ee is the ~ost kind-hearted, ~enerous and the best


man that I hare €Ner knO\m. in my ~ife, and Vlould not


stand for atW corruption or dirty 'l,rrork,' and more to


effect. This conversation occurred in a loud tone of


guilty of anything of that kind; it is absolutely incon


ceiveable to me that a man of Darrow's character and repu-
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J". H. Drain. It


goiee on Franklints part, and eouldreadily be heard by


MR ROGERS: It will be stipulated l\{r Drain was a contract


or and fomerly street superintenlent of the city and one


Thereupon a man whom I do no t knoW'anyone close around.


MR "ROGERS: We are almost finished vdth our testimony,


excepting one very important \7itness, who vdll take some


thing and another of that kind?


HR FREDERICKS: yes.


to us. Vhen this man spoke to Franklin, he took Franklin


by the sleeve and pulled at th e sleeve to get Franklin


to remain wi th him at the at her end of th e bar, but
more


Franklin pulled tNray and !returned to us. UothingA,.was said


about the Darrow matter, or the Franklin matter at that


time, and we shortly left the saloon, leaving Franklin in


the saloon whEn we left.


-
time, of course, and we may have some small odds and ends


of testimony as ~ne always does have, witnesses who cannot


come on the moment, or something ()f that kind, but we are


SUbstantially about ~hat I regard as the most interesting


and vital and important matter of all, which vdll take,


over ·I)'/i th the man, but did not d rink with him. The two


conversed a short time, and thereupon Franklin returned


by name, came over to Franklin and took him by th e coat and


said, tNo, yoU: boys cane over and have a drink wl:th me t •


~fr Dominguez and myself declined. Franklin, however, went.
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1 with proper care and ecpedition. possibly a part of a day


2 for the examination. l'fow, it woul d break it all to com


3 menee it tomorroVl morning. We are Verydesi/6us that this


4 jury shall view the premises and shall make a thorough over


5 sight of th e premises
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and 1 think that your Honor has agreed, according to


stipulation of counsel, that that should ·be accomplished.


We suggest that if it can be done ttat the jury view the


premises tomorrow morning, and that they view them inthe


presence of your Honor, as the law requires.


THE COUR T • Why not go now?


MR. ROGERS. 1 beg your pardon, sir?


TPE COURT. Why not go now?


MR. ROGERS. It is agreeable to us, as far as we are con


cerned, but 1 would suggest there ought to be some provi


sion ahead of time, if possible, we can get the aid of the


police, to keep people away.


MR • FREDERICKS. Go down ther e now.


MR. ROGERS. You know how a saloon is down at the corner


of Third and Los Angeles, 1 don'twant any crowd gatherEirlg


around, it would be disagreeable to the jur~ and disggreeab e


to all of us, and 1 think the proprietor of the saloon is


entitled to notice that we are coming down •


MR. FORD· Tomor row is a busy day.


MR. FREDERICKS. We ought to strike out now and go dO\Jl


there.


MR. ROGERS. There mus t be someone agreed upon to point


out things, 1 do not want to commence Mr. Farrow's testimony


on saturday morning--


THE COURT. That is anotter matter'.


MR. ROGERS. lam not saying he will be our last witness,
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1 sUbstantially so. There may be one or two other witnesses


2


3


4


5


6


7


8


9


10


such as we have been calling this afternoon, but they can.


be interlarded at one time or another and 1 am very anxious
v


to simplilYthe defense, and although we had under the con-


s ideration the calling of many persons, but 1 think they'


would simply be cumulative and according to my jUdgment,


which they seem disposed to follow, to simplify the matter


as much as we can--


THE COUR T· Why not go down to Third and Los Angeles right


now'?


11 MR. ROGERS. This is the time of day when saloons are very


12 well filled up, sir--you are going to run into a big


13 crowd. 1 am suggesting tnt because neither M4 Fredericks


14 nor your Honor ars familiar with such matters.


15 MR. FREDERICKS. You see, Mr. flogers is defeating the very


16 obj ect we want to acconlpl ish and that is to let this jury


go down Without haVing a crowd around. NoW, it has been


announced that they will go down tomorrow and 1 think they


should not go tomorr ow, I think we should adher e to the


original idea which evidently slipped Mr. Rogers I mind


that we could go and slide down there When everybody didn't


know anything about it.


MR • ROGERS. That is agreeable to me. 1 will speak to the


Captain of Pol ice" and have the matter kind of taken


MR. FREDER lCKS. Let the Judge do "it.


MR • APPEL. 1 think we ought toagree to an order of the
25
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nesses.


MR. FREDERICKS. Can you do that?


MR. APPET,. Yes, the court can appoint any person that is


farriliar with the premises to point out and sa~ this is so


and so.


THE COURT. 1 have in mind a person that seems to be a


witness that neither party quarreled with.


MR, FREDERICKS. Why is it necessary, 1 do not think


anybody ought to say--


THE COURT. He is on the ground and knows everything about


it.


MR, FREDERICKS. Let the jury go down, there is nothing


there but a bar and a lunch counter and a door and an ice


chest and a door that is nailed back.
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1 ltffi. ROGERS. We want them to see the street.


2 MR. AirEL' We want them to see Los Angeles street, your


3 Honor, we want them to see the distance between Los


4 Angeles and Wall street; we want them to see the corners


5 of Los Angeles and Third, we want them to see the window·


6 where Vu' Br owne is said to have looked over there, and


7 see certain things, and there are many.windows there and


8 they would not be able to know.


9 THE COURT. We will go dOVin sometime, but we will. not


10 advertise it, for the reason that a great many people would


11 be in the way and prevent the very object of the visit


12 and interfere With the clear vision of the very thing that


13 the jury wants to see, and the cour t w i11 select SOUle


14 suitable and proper person, and before making that selec-


15 tion will confer with counsel on both sides in chambers


16 in regar d to such person, and it wi 11 not be th is after-


17 noon and it wi 11 not be tomorrow morning.


18 MR. APPEL. Very well, it may be done at any tize that


19 the court may deem best.


20 MR· FREDERICKS. To shorten matters, if the defense Will


21 just write out What they want the j~tlS attention


22 called to and hand that to the court--


23 THE COURT. Yes, that is a very good plan.


24 MR. APPEL. Yes, sir.


25. MR. FREDERICKS. That will cover it. 1 don't know of


26 anything \Ve want to call the attention to part icularly •
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THE COURT· That is a very good plan and at some con-


venient time we will adjourn court and go down there, but


it will not be tonight and it will not be tomorrow.


Now, about the aession tomorrow~ 1 think we have


lost a good deal of time, but 1 agree with you that it


has come to a· very important point of the trial and you


knoVI, you are going to present the testimony, better


than 1, if time will be saved by going over until MOnday_


(Discussion as to adjournment.)


THE COURT. (After admonishing jury.) The court will


now adjourn until 10 o'clock Mor~ay morning.


(Here the court took an adjournmnt until Monday,


July 29, 1912, 10 otclock A.M. )
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1 Thursday, .Tune 13th, 1912. ·10 o'clock A.]\{.


2 Def'endant in con rt with c ouns el. .JulY call eel; all pre-


3 sent. Case resumed.


4' THE COURP: proceed, gentlemen.


a cross the street; that is, directly east acro as the


Q Howfar fran the saloon? A Across the street. Directly


east corn ere


THE COURT. Obj eo ti on 0 verrul ad.


A i'Jell, Captain White v.as with him.
HR APPEL:
Q \~o else? A No one else.


Q Was it the northeast corner --~~s it? A The north-


Q WIere vas lIr Lockwoo d when you '.'Tent into the mloon?


A I don't believe I saw Mr Lockwood before I ':/ent in the


Ii ttle more closely.
- .


A I don't know.


MR APPl3iB: When he was there.


Q Well, \"410vVRS wi th him?


east corner.


$loon. No, I don't think I did.


Q Did you see l!r J3ockwood a t any tim e on the southeast


corner of Lo s Angeles and Third? A No, it was the north-


/


1m FREDERICKS: Obj ooted to unless the time is made a


5


6 I DANA D. mTG, on the stand for furth er cross-


7 . ex:aminat ion.


MR APPEL: When you c arne into the saloon where was White?8
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1 street.


2 Q An d th e northeast corner is direc tly ro ro ss th e street


3 from the saloon? A I think it is directly ecross, I


4 don't believe there is an angle there.


5 Q So the sa loon is at the no rthwest corner? A North-


6 west corner, yes sir.


7 Q Now, '\hat else did you see V\lhite and Lockwood do be-


8 sides standing there? A Well, they seemed to be in con-


9


10


11


versation.


Q No; vhat did you see them do; that is all? A Well, I


saw Captain White, seemed to hand s.:>mething to Lockwood.


12 Q .rust describe what he did do.


13 MR ]REDER!CKS : I think the wi tn assis.
[


I 14 URAPPEL: "He seemed"; that is a conclusion, your Honor.I 15!lR FORD: Describing the appearance.


16 THE COURT: Don't state your conclusions; tell wmt you


17 saw.


18 'MR FORD: The witness has said mat they appeared to do.


19 THE COURT: Why don't he say so, y,ha t he saw.


201m FORE1: Seemed is the same thing.


21 THE COURT: I don t t think it is a synonimous term.


22 A He ap:t:e ared to hand.


23 MR APPEL: I insist -- A I didn'tsee what it~6S.


24 Q Vhy don't you say --


I
f
r,


25 }.fR FREDERICKS: Let counsel tell him.


2611rR A~EL; I am just going to illustrate, to describe







1 that; I know what he wants to say. "?hat motions did you


2 see one make and the other one make? Now, to carry out


3 your idea -- ?OV1, that is what I am asking for. A I saw


4 Captain White's hand move toward Mr Locbvood's hands, and


5 Mr )LoCIDvood's hands were both together in front of him


6 and he had somethihg in his hands that he seemed to keep


7 moving in his fingers, like, '3S it 1'"olling 0 r foWing;


8 some thing on th at 0 rder.


9 Q Like he had something in his han d; seemed to be moving;


10 rolling? A yes sir.


11 Q, .And Captain White's hand moved towards Lockwood's


12 hand? A Captain Vohite's hand moved tov.erds him first,


13 as if handing him something.I
t


14 Q, But di d you see anything pass from Captain -- A No,


15 I did not.


other one's hands moved over towards the other one's hands.


A Just appearance.


I know. But one of them had his hands in front and the


They didn't seem so, does l it?Q


Q


rolling or folding.


It That is What I thonght. Well, then, yousaw Captain -


after yousaw Captain White's hands move to~rds Ce.ptain


Now, di d you see anything pas s from that hand to th e other?


A I did not.


Q Tat is all you can state then. Then you said Captain


White's hands appeared to move as yousaw them there, as if


theywere rolling· something vii th both hands? A Yes sir,
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ments.


Q CrOBsed the street to \mere? A Crossed the street to


"


moments;-continued to state ,,",'hat occurred, end counsel


Lockwood's hands, then yous~w Captain White's hands come


back an d go in his poc ket? A No, I don' t recall that he


put his hand ~n his pocket.


Q He kept them right outside? A Well, I don't know;


I don't remember that.


the west side going tovards Main on Third.


Q To the west side going tov'tards ::r~ain an Third?


Q Oh, you don' t remember t ret. Now, what -- after you


saw this hand-shaking process, so to speak, you know, \~at


did you see Whi te do? A They continued talking a few mo-


Q iXha t did you see White do?


1m FORD: He is telling -- I think they talked for a few


in terrupt ed him.


THE COURT: The quest ion is vhat he saw.


MR FORD: Sa\v them talking.


MR APPEL: I mean -- \'\ell, they both \~re doing the same


thine, I vJill put it that 'v'aY, apparently talking to


each other; is that right? A yes sir.


Q They appeared talking to each other? A Yes sir.


Q Now, whil e they appeared talking to each other, vmat


did youseo White do after that at any time duril~ the talk


or after he talked? A Well, after he talked they both


c rOB sed the street.
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1 sir.


2 Q On vhic h side of Thi ni street did they run, did they


3 both go? A On the no rth side.


4 Q And you c all that the west side of Thi rd., do you?
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2s 1 A ~o, not the wes t s ide of Third. They crossed Los


2


3


4


5


6


7


Angeles to the west side and continued west on Third towards I


Main.


Q Dh, yes; well, th~ were going onthe west side of Third?'


A There isn't any west side to Third. I
Q The west side of Tbird? A North side of Third. i


Q North side of Third, 1 see. Now, they both together?


8 A Yes, they wer e together.


9 .Q Well, ~ow, before they left the corner where you say the:r


10 was a mee ting of hands ther e, that is, apparently so, you


11 have indicated, and before they started across the street di


12 you see Franklin with them at all? A No.


13 Q Fr anklin was not ther e? A Not up to that time he was


14·notthereW'iththem.


15Q Very well, when they crossed over the street and before


16 they started to go onthe north side of Third west towards


17 Main did you see Franklin with them? A Franklin joined


18 them along the side of the saloon. There was at that time


19 a telegraph pole there and Franklin was standing near that


20 telegraph pole, and when they crossed the street gain t towardf


21 Main onthe north side of Third, they joined Franklin just I


A


about this telegraph pole, and stopped, the three of them


stopped there, oh., probably a couple of rdnutes.


Q They apparently tal ked to each other 7 A 1 think there


I --=----=--==-=-=-.:.:.:..:-.u


22


23


24


25 were a few words exchanged there.


26 Q Did you see Franklin do anything with his hands?t
I
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him.


I can remember •


say.
I


A weIll'
I


Q Now, could you see Franklin's hands? A No, 1 don't


recall his handS.


Q Could you see Wll±te's or Lockwood's hands? A No, sir •


Q They had their backs towards you? A Well, not exactly.


1 was going across the street during this time towards the


sou th s ide and wept along parallel to them.


Q Going from the side of the saloon over towards


A No, 1 was not--


Q From which side to which side, 1 don't care where you


Q Wher e did he have his hands? A 1 couldn't say.


Q Where did Vlhi te have his hands at that time? A 1 coul ';


Q Which way was Franklin facing, in what direc tion ?


they all went towards Main then.


Q Vfuen they were talking were they all facing the same way?


A No, 1 th ink if 1 remember, Frankl in had l;is back towards


Main, that is, he was facing them as they came coming towar s


say.


Q Where did Lockwood have his handa? A 1 couldn't


Q He was facing eas t, was he? A 1 think he was.


Q And the others were facing west? A They were walking.


west and 1 think they stopped just in that position.


Q Did they stop? A They stopped a couple of minutes.


Q When they stopped, have you indicated their position,


that is all 1 wan t to know? A 1 think 1 have, as far as
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1 started or where you landed, 1 just want to know inwhich


2 direction you were going? A North, starting from this


3 corner, on that nor theas t corner, .1 was on that corner


4 myself.


5 Q You wer e on the same corner? A 1 was not on the corner


6 but 1 was near· the corner, consequently, as they crossed th


7 s tr eet 1 crossed to the sou thwes t corner to get on the sout


8 side of Third so that 1 could follow them onthe opposite


9 side of the street.


10 Q Who was behind them as they wen t along wes t towards Mai n


11 street, who was behind them, if anyone? A Well, Bert


12 Franklin and jill. Lockwood continued, after they left the


13 telegraph pole, Bert Franklin and 1;1r. Lockwood walked


14 together and Captain White was a few steps behind.


15 Q Who was behind these three men, that is what 1 am asking


16 you? A 1 don t know.,


17 Q Did you see anyone going behind them, about ten feet


18


19


20


. 21


behipd themt A 1 don't recall seeing anyone back of them.
f:J)) ." ?, I ,_:,,1 f--:::::::=.:------·--···.-· ...--"'. - '.. .. ...... -.-". -.. - "'j ,.' ".-~.. ,


Q V/efl:J~lhj~re wa; nobody, as near as you can tell? A WeI,


1 don't recollect of anyone, 1 was watching them.


Q On, you were watching them, and you couldn't see any onel


22 ten feet behind them if you were l~Oking at them?


23 A 1 didn't notice, anyone.


24 Q The radius of your vision could not extend that distance


25 a t that angle as you look ... at things back now, as you


26 remember things? A There were people onthe street at
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ferent places, 1 was just watching these three men.


Q Well, did you see anyone going in company with Mr. Whi te


fu~. FREDERICKS. When, may it please the court?


1


2


3


4


5


Q Did yousee anybody passing them? A


179~


I1 don't recall any


6 MR . LlAPPEL. We ar e talking about one .time •


7 THE COURT. The time is fixed.
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1· lffi FREDERICKS: The place and the time should be fixed


2 very particularly, whether it is the time at the telegraph


3 pole, or When ~hey started or later, so that we do not


4 have to go allover this cgain on redirect.


5 UR APPEL: No, no. I am asking the wi tness --- I started


6 on on e poin t --


7 THE COURT: I think you are quite right. Obj ec tion over


8 ruled.


9 MR FREDERICKS: Is it understood it is at the tele~raph


10 pole?


11 THE COURT: No sir.


12 ME APPEL: It is not so; it is following up theecamina


13 tion.


14 MR FREDERICKS: Exactly, md th e ..vi tness di d not understand


15 it.


16 :MR APPEL: How do you lmOV{?


!
r


171m FREDERICKS: Because I didn't understand it.


181m APPm:,: If you don, t understand a thihg, it is no reason


19 that $100 do esn' t understand it.


20 THE COURI': Just a minnt e. Mr Wi tness, do you know the


21 time to which JerI' APpel's question is directed?


22 HR APPEL: If he does not, I will make it plain. A I 1M)uld


23 like to have the question again.


24 THE COURi':· If at any time, you do not fully ~derstand


--


25


26


the question.. just my so, and Mr Appel will make it clear,


you must understand the question before you answer.
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1 },ffi APPEL: 1fr witness, in my previous questions you have


2 already stated 1fr Whi te and lvr r Lockwood and 1fr FrankCLin at


3 some period or time started from about th e tel egraph


4 post or in aIW' direction there, I ·don-t care which -- they


5 s tarted goi~ west on Thi I'd street towards lJain. NOVl, I


6 continued ques tionirg you as to who you saw wi th them along


I 7, that conrae, and my last qnestion refers to am>' point on


I 8 Third street as they went west;' did yousee anyone join l[r
~


~ 9 White? That is my question -- as they'..vent aloI¥S, or


10 whether they stopped, or as they left the telEgraph pole,


11 on the \~y towards l-fainstreet, in "vhich direction, concem-


12 in,g that situation? A Is th at a question?


13 Q Yes. A VIell, when they were wi thin probably 20' or


14 25 feet of the corner of Third andUain, I sawl!r Browne


15 cross the street, cross towards them. I had notseen 1.fr


16 Browne before that.


22 '.~Qtmd the corner following Lock\voo d and Bert Franklin,


23 at that time had turned the comer.


I
!


I
!


I
I--
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26


Q I didn t t ask you that; I simply ask a:l you who you saw


join them. A All right. lind he valked up and stopped


Mr Vlhit e, and then I saw a third man, whoafterwards turned


out to be George Home, andlfr Brovme left iV'hite,seemed to


have turned White over to l{r Home and Hr Bt"o\me started on


Q They had turned th e corner and he started in the direc


tion; that is what you mean? A I think that is what I


said.
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Q No, you~id "following them tt
• You mean he went in that


vicini ty. A And he vas following them, I mean, follow


ing tmn.


YOtlv{ere at a distSlce and you kneN he \-vas following


Q


Q


yeS, following them. A yes, hewent after them.


them? A Well, I think he as going after them.


Q You thought he was going after them, a1!i. for that


reason you swear he\'6S followiI¥5 them?


1m IDRn: Just a moment.


MR APPEL: I wan t to get at the way you are reasoning; I


want to analyze this detective's mind for my b enefi t.


Q Now, lfr Ong, on which side of the -- I want to know on


v.hich side of Third street was Mr Lockwood and wle re Mr


Voh.ite went when this alleged hand-shaking or hand-joining


occurred; on which side of Third street?


THE COURr: Read the question. (Question read.) Objec-


it out.


Ii Which side of Thi rd street?


tion overrul ed.


16 . lrm FREDERICKS: That is obj ected to, may it please the court


as essuming e fact not in evid.ence, t.hat is, that there vas


my hand-oheking.


1m APPEL: No, no. Your Honor mows wmt I mean.


YR ]uRD: FUlly answered, anyway.


THE. COURT: Read the question.
not


J..fR FREDERICI<.:B: If th ere is "any hand-ohaking, let us keep


f 17
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1 MR APPEL: yes.


2 corner.


A Well, they were on the nort.h east


: 800


3 Q northeast corner of vhat? A Third and Los Angeles.


4 Q northeast corner of Third and Los Angeles? A Near the


5 curb.


6 Q Now, youare sure of that, are you


7 THE COURI': .rust a moment --


8 ltrR APPEL: Withdraw tlBt question.


9 THE COURT: Just a moment.


10 M'R ROGERS: If your Honor pI €6 se, I desire to make an appli


11 cation t.o your Honor for an order for a transcript 0 f the


12 testimony before the grand jury of George Bean; itviEls taken


13 d.:n!l as he t estifi ed befo 1"e the Grand .Jury and unless


14


15


counsel has a copy \~.hich we have not been furnished, I would I
like to have an order from the court to tranroribe it. I


I
I


r


161m FORD: I don,t recall hevl6s ever before the grand jury.


17 MRDARROW: He 'NBS before the grand jury on the contempt


18 ca see


19


20


21


22


23


24


25


--
26
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1 MR .ROGERS. Bave you any objection?
1801


s


2
;


1m • FORD. 1 can I t see there is any reason why his testimony


3 before the grand jury should be transcribed and given to the


4' defense at this time. They were his attorneys at that time--


5 1 beg your pardon, 1 believe you were not.


6 MR. ROGERS. No, sir.


7 MR. FORD· But it is violative of the secrecy of the grand


8 jury. 1 cannot see the object of it and generally when 1


9 don 1 t aee the obj ect of anything 1 am opposed to it.'


10 THE COURT. Was the witness befor e the gr and jury?


11 MR • FORD. Not on this proceeding he was not, your Honor.


12 THE COUR T' If he was not a Wi tnes6 in this proceeding 1


13 scarcely see hON the cour t could make the order.


14 MR • ROGERS· Was it not before the salLe grand jury which


15 I found this indictment?


16 MR • FREDERICKS' 1 don 1 t think so.


17 THE COURT. MSlY have been before the grand jury on some


18 matter entirely foreign to this.


19 MR • FORD 1 think it was another grand jury preceding


20 this.


21 MR • FREDERICKS. No, it was not this gr and jury he was


'--


22


23


24
1


25 I
26 I


I
I


before, 1 am quite sure; but it was not this case, 1 am


per~ectly sure of,that.


MR. FORD. Sure it was not before this grand jury also.


MR. ROGERS. 1 think where a witness is called to testify


con cerning any matter now pending before the cour tit is


I
I


I
I
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cour t •


1 have for gotten the exac t si tuation •


ago.


MR. FORD. I think we can look the matter up, peJiaps we have


If you continue this un til this afternoon,


All right.


MR • ROGERS.


THECOURT •


MR • FORD.


no objection.


always jur isdictional for the cour t to permit his tes timony


formerly given to be used against him, the Code of Civil


Frocedure provides that wherever they may be called in any
/


proceeding w@ere he is a wi tness, and I can see no har mthat


migh~ come from it. Of course, we can put the reporter on


the stand under the Code and ask him to state it in open


All right, counsel take his time to investigatls


the matter, counsel may have the transcript.
I


I
We will look it up for counsel. I


THE COURT. I will. take it up with you gentlemen before cour~


THE COLRT. 1 can see no harm unless it should develop that


the Witness before the grand jury, this or some other grand


jury on some matter that may at the present time, may be und r


investigation for aught 1 know, 1 know nothing about the mat


ter, except what has been stated here this morning.


MR. RCGERS. 1 know pr actically no thing about it because 1


don't recall that 1 ever heard his name until a few days


convenes a little before 2 this noon.


MR. APPEL. 0. Now, attracting your att ention again to one


or twp points only, attract ing your attention-- how far


1


2


3


4


5


6


7


8


9


10


11
I


12 I
I


13
I


I 14


15
~


( 16i
...
! 17I


I
I


f 18
t


~
19


I
20~.


I
i,


21r
r


22I


t 23


r 24
r
[ 25I,


I
f
I


! 26I
f,


It
I, I---
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1 didn't see that.Ait?


the west on Third or in any other direction, and stand by I
himself momentarily, and then turn around and come back to !
where Mr. Lockwood was? A No, when 1 saw them they were bott


togethe~
I


Q Well, 1 say, but after that or before that youdidn' t see!
!
!


Q Now, another point. Did you hear what they said? A No,


testimony yout,istified that you saw :\'1r. Browne come there


Q When Mr. Browne came somewhere in the course of your


sir.


just at that very time? A 1 think 1 have.


Q Didn't you see 1'Ir. Lockwood drop something and then bend


over and pick up something from the ground? A No, 1 didn't.


Q At any tin:e while Mr. Lockwood and Mr. White were there


'a t that corner wher e tt is hand motions wer e made that you ha e


described here, don,t you remember seeing ;,lr. Whi te leave :~ir


Lockwood, walk away a few feet, ei ther towards the east or


1 you i'OlJTl \1r. White and Mr. Lockiv'Jod when their hands came to


2 gether as you have described? A 1 was probably 30 feet.


3 Q And in plain view of them, is that right? A Yes, 1


4 I could see them.


Q Who was the next closest person to them that you new


remember 7 A A detective from the office by the name of


Allison,


Q Have you described all of the actions and all of the


circumstances you remember of Mr. Lockwood and of Mr. Whi te


5


6


~
8


9


10


11


12
I


13
I
~ 14
~


I 15
I


16 I
I


L


II 17I
I 18l
r
l 19I,
•"f' 20t
i 21
t
! 22i
r


! 23
1


24 Ir
I


f
25


!i 2G,
I


I I


---
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2
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4 I
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6


7


8


9


10
I11
I


12


13


14


15


16 I


I 17


18,
r


19
,


I
,


20~


i'
!
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I


I.
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t
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If 2GI I


I I--


1804


either across Third street going north at some particular--
. be


where he seemed to"to put Mr. Write under arrest, he appeare


and you had--you didn't know where he came from, trat is,


youdidn't see where he came from? A Well, looked as thoug


he came from Main but he was somewhere around that corner,


1 don't know j U3 t where.


Q He was somewher e there? A Yes, sir.


Q You knew he was, although you hadn't seen him? A 1


thought he was, 1 didn't know.


Q you thought he was, and-- you got that idea from what


you heard subsequently, didn't you? A Oh, 1 got it from


the conversation the ni~t before that he would be.there, an


1 hadn't seen him since the night before.


Q He told you that he would be right there on Third and


Main, the night before? A No, sir.


Q . Well, he told you he would be around on Main street?


A No, sir.


Q What did he tell you, then? A He said he would be in


that vicinity.


Q Well, Third and Main is in that vicinity, isn't it?


A It might be included in it.
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1 Q What do you mean by ttvicini ty" now? A Third and Los


2 Angel as.


3 Q He told you he 'would be on Third and Los Angeles; in


4 that vicinity) did he? A Well, he said he would be there.


5 Q Didn't yousay he told you he would be there in that


6 vicinit.y? A Isaid that my instructions were --


7 Q VJhat did he tell you about where he vvas goiI:\g to be?


8 1m FORD: Let the wi tn ess finish his an swer. A He said


9 he woul d 'be there.


101m APPEL: There -- wh ere? A Well, in tha t vic ini ty •


11 UR FREDERICID3: Uay it please the court, that is a conclusio •


12


13


14


lfR APPEL: For th at reason you thoug ht he vms around on


Uain ani not on Los Angeles street; is that it? A I


don't know whe re he was.


15 Q And you said to thms jury a Ii ttle vhile ago you


16 thou~ght he was around on l.rain street. A No) I di c1n ' t •


--


17 Q Now, vJrr:>e do you say he di dn' t. I sUbmit) your Honor,


18 the record sho~ that and I am trying to find out how he


19 mew too t.


20 J'''R FREDERICKS: We submit coun sel is not tryi~ to find out


21 "mat he knav; rather, trying to keep him from telling wmt


22 he saw.


23 THE- COURT: What is the question?


24 ~JR APPEL: I object to counsel saying he didn't say v:hat


25 I said.


26 THE COUKr: Let I s have the question. (Last question read
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1 by the reporter.)


2 1m APPEL: So you didn't say that. did you? A What. that


3 lastquestion?


4 Q I don't want to ask you any more questions if you


5 don't understand that. I mn,t ask you arwthing in ref


6 e renee to t ret. Now. Mr witn ess -- I congratula te you.


7 Now, }!r ong. did you -- you mew Lockwood before you saw


8 him there that day? A yes sir.


9 Q Seen him up in the District Attorney's office? A No.


10 I don,t think I ever did.


11 Q Vlhere did yousee him; see him eround the District


12 Attorney's office? A I saw him at his home the night be


13 fore.


14 Q That is the only time you ever:::aw him? A The only


15 time I remember of ever seeing him, yes sir.


16 Q You h ad been tol d who he vas? A No, I don, t think I


17


18


19


20


ever re ard of him until the night before.


Q Oh, never heard before? A No sir.


Q Going out there in th e machine towards Lockwood's


home the night before, you ~ere together with Mr Browne?


21 A yes sir.


22


23


Q And going a long, you persons going on the s arne issue,


didn't talk about· what you were going to do; who youvvere


--


24 going to see; who you were going to meet, and Lockwood's


25 name V'8S not mentioned? A Wasn't anything said of what


26 v.e \"v'ere to do.
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1 Q Went along in the m~hine just looking e,t thesters and


2 the moon if there vas a moon; is that righ t? A There


3 was not.


4 I Q So you talked about there not being any moon, I sup-


5 pose; not t alki~ about the matter that you were going to


6 do.


7 1m FORD: Now t if the court plEtlse, we obj ect to that upon


81 the ground it is innna teria 1 'Whether there VIas a moon there


91 or not.


THE COURT: I10 think the wi. tness has answered the qu estion;


::aid theywere not talking about the matter.


tained.


Obj ec tion S1 s-


he first learned v,hat he was going out th ere for.


A I saVl him out in the


yeS sir.A


The obj ection is sustained.


Now, Mr Ong t you saw Lockvroo d the night befo re


l/fuereabouts did you see him?


THE COURr:


at his home, you say?


1m APPEL:


1m FREDERIC:KB:


13 MR APPEL: Focception.


No obj €etion to counsel bringing out when14


15
1


16 I


17\
I


18 I
I


19 I Q


--


20 yard and I sa\v him in his house.


21 Q Inside of his house? A yes sir.


22 Q And you heard him talk? A Oh, yes.


23 Q .And who "6S talking \\ith him in your presence, if any-


24 one? A Mr Brovme.


25 I Q Pnd what did he say to Mr Erovme? A I don,t know
. I
2G I as I remember what"lls said.







Q, You don't remember now yma t was said. Do you remember


what 1,{r Bro".",ne rei d to him? A No, I don't.


1


2


3 Q DOn't know., So you don, t remember "lfhat was said be-


4' tween t hem? A No. I don't.


~aiting in the same room; we were sitting there. the boys


that Ives "''lith.


Q You \\ere there acting t.s a detective. you were right


close to than in tm same room? A Well, we were


5


6


7


8


9,


10


Q


Q


'The boys? A 'ilie oth er boys.


The boys you were with, were in th e room tha,tl Lock-


Vlood and Browne were in? A yes sir.


}ER FREDERI CKS: We obj ec t to the t on the g rourrl it is


Q Talked a lit tIe and you didn't remember that Ii ttl e he


said? A No, I don't believe I can recall any of it.


Q And you don't remember what the other ones said to


A He talked a little.talking •


him? A No. I do not.


Q Do you remember What 8llY'bOdy el sa said in th e presence


of Lockwood?


Q .And they were talking in toot f;mlle room? A Well. no,


Lockwoo d kept Vlralking aaml.llXi. He ves doing hi s chores,


he was in and out.


Q Was he talking there in the same room? I don' t care


vhether he was sitting or standing up or walking, Was he


23


24


11


12


13


14


15


16


17


18


19
; 20


I 21
if'


22


--


25


26 I


I


hearsay and not cross- ex:e.mination.


THE COURT: Obj eo tion 0 verrul ed.
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1 A I only know there was something for the plans 0 f the


2 evening J but what they vlere, ~ do not recall any- words.


:MR FRFDERI OKS :


Q You cannot. recall? A· No.


Q Now, you knev{ Franklin very well, didn't you? A I


didn't know ~ranklin at all.


Q ¥.ad never seen him? A Not to know him.


Q Had hot se en him around th e court house? A No sir, not


to know him. I had lreard the name, but I didn't know the


I s that all, yr Appel?


J'us t a moment.


Now, where was the doo I' in the back part 0 f that


man.


depar tmE3nt •


Q And you 'were a detec tive and working in t. hat depart


ment? A Working in that department.


Q That is all, and you are a detective


The wi tn ESS said hev,as working in t. hat


lrR APFEL:


3


4


5


6


7


8


91
10


11
1


12


13


141
. !


1- IDI


16 1 Q


17


18


19


20


21


22


23·


24
I
I


25 I
26 I


I


I--


saloon; on which side of it?


lrR FOIID: Are you referring to th e one going out on th e


street 0 I' the on e to til e toilet?







p 1 MR. APPEL. "The back door", 1 sai d.
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1 suppose that


2is the door--if the doors are on the outside in the streets,


3 they are front doors, that is the way 1 understood it always.


4 MR. FORD. Sometimes they are side streets.


5 MR. APPEL 1 don't knew which door you call the fron t door,


6 you might go in the back door and call it the front door,


7 1 don 1 t know.


8 Q You talked about ther e beirg a· bac k door to the saloon,


9 now, where was that back door? A 1 did?


10 Q Yes. A 1 don't think so; 1 don't think 1 said anything


11


12


13


14


15


16


17


18


19


20


21


22


23


24 I
25 I


261
I


I
I- I


about a side door or back door.


Q You never mentioned in your testimony the back door


yesterday? A No, sir.


Q Of that saloon? A No, sir.


Q Did you say that this man went out through the bac k door


of the saloon and that th en you left? A 1 said he


wen t towards the back of the saloon •


Q Well, now, as yqu look to the back of the saloon, did


you see a doer there? A 1 don't recall any door, but 1


know there was a door 1 saw from Third street on the side,


the Third street side.


Q 1 am talking of the inside of the saloon. A 1 didn't


see it on the inside.


Q You canno t see the back door there from the street?


A 1 seen a side door •


Q The door that leads out to the toilet, you didn't see
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1 A No, 1 do not recall it.


2 Q Did you stand in front of the bar? A Yes, sir.


3 MR. APPEL. Can 1 make a rough ske tch 1


4 MR. FREDERICKS. If counsel will make a sketch of the corner


5 there we can both use it.


6 MR. APPEL· 1 am talking about the saloon now. (Drawing


7 on board.)


8 Q Mr. WitBBsS, assuming that is the northeast corner of--


9 MR. ROGERS· Perhaps it might be better to let Mr. Dehm draw


10 it, owing to his greater familiar i ty wi th the saloon.


11 MR. APPEL. You gentlemen seem to be mor e familiar wi th


12 that saloon than 1 •


13 MR. FORD. We will stipulate to Mr. Dehm's qualifications.


14 BY MR. APPEL· Q Now, assuming thi s to be the saloon in


15 question, Los Angeles street and Third street comes along


16 her e? A yes, sir.


17 Q And the sidewalk along here?


18 THE COURT. Mark that Third street.


19 MR. APPEL. All right, Third street. (Marking on board. )


20 Q Now, 1 understand, if 1 am correctly informed, that the


21 bar runs in that direction, here is the back of the ba:r and


22 here is the front of the bar? A It did at that time.


23. Q Has been so f or. a long time, hasn' t it? A 1 have not


24 been in it since -:-that morning; that is the way it was


25 that morning.


26 Q Now , that is the corner door? A yes, double doors.
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2


3


4


5


6


7


8


9
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11


12


13


14
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16
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24
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26
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Q NOW' isthere a door there? A There is a door on that


side.


Q Now, was there a door there? A 1 didn't see any door


ther e.


Q Now, you stood here at the bar? A Yes, not away down


on that end, though.


Q over here? (Indicating.) A yes, about right inthere.


Q Now, this man that w~s suspicious, did you see him come


to this door? A No, tha t is the front door.


Q over here? A Yes. 1 call them the front doors, those


door s there.


Q Some call them the corner doors? A Yes.


Q Did you notice a door over here? A 1 didn't notice the


back of that saloon, it was rather dark and smoky.


Q Dark and smoky? A It was that morning.


Q 9 o'clock in the morning, smoky.· How many people were


in there? A There were several people in there.


Q It was very smoky? A It seemed dark and smoky and a


gloomy place.


Q It seemed that way to you on that morning, and so you


didn't notice that door? A 1 did not.


Q Did you notice the ice chest over here? A No, 1 did not.


Q What color was .the walls inside of that saloon? A D3.rk


red, 1 belie ve, or some dark red color.


Q Things looked red. Was that the first drink you had


taken that morning, Mr. Ong? A Yes, sir •
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1 Q And nothing the night before? A No, sir.


2 Q No effects from any--


3 MR. APPEL. That is all.


A No, sir.


4


5 REDIRECT EXAMINATION


6 BY MR • FREDERICKS •


7 Q Mr. Ong, 1 do not like to destroy this architecture here--


8 (erasing the sketch on board and drawing another) now, MI'.


9 Ong, assuming tha t what 1 have drawn ther e is the corner of
Third and


10 /Los Angeles street and that this top lere is nor th on Los


15 that you have been talking about?


11


12


13


14


Angeles street and this down here is south on Los Angeles


street, and that this street across here is Third street,


that this is east and. that little box or square place that


1 have made here--is that about where the saloon would be


A Yes, sr.


16 Q And that this cut-off corner, is that the corner entr anc


17 you have been talking about? A Yes, sir.


18


19


20


21


22


23


24


25


26
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1 Q Does t hat set in in your memory? A yes sir.


2 Q Now, you say there was a door up there somewhere?


3 A Yes, I think I s aw a door from the Third street; I


4 didn't see any fran the inside.


5 Q All right; from the outside. Vihere was th e tel €graph


6 pole Franklin"v'ias standing teside when youcame around here?


7 A ~ust behind that door and the corner, not far from the


8 door.


9 Q. About there somewhere? A About th ere, yea.


10 Q Now, when you were in th e saloon here an d you f.nd


Franklinwere in there together, yousaid you looked out of


111 e corn er -- did -- or Franklin c eme and looked ou t of


sir.


And you looked across here onto this corner? A Yes


yes sir.


Q


13 ,th ese doors? A yes sir.


Once or twice, and then you looked out of the door?


18 Q Now, when you looked out over there onto this corner,


19 i
20 I
21


22


23


24


did yousee anybody there, and if so, vmo?.
:MR APPEL: we obj rot to that on the ground it is not re-


direct; he has been asked as to vhat he saw there, and


I cross": ex:e.mined him simplJr as to vhat position s these


men y,ere in when they saw him; that is all th ere is to it,


he has gone wer tmt.


251m :EREDERICKS: No, I think coun reI confused the real


26 fac ts in the case, an d I am trying to s traigh ten them
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1 lfR APPEL: !' sUbmit, your Honor) I di dn' t confuse anything


2 of the kind. The wi tness answered very exact) andl an-


3 swered my "quest,ion) I just v.anted to get the positions of


4 I th e parties, and when he saw them; that is all.
. ,


5 1m. FREDERICKS: I don, t want to lead th e vii tness.


6 1m APPEL: It is not redirect.


7 MR FREDERICKS: I think it has been made to appear oncross


8 examination from a different answer as to vhom he saw


9 across here as to what he did on direct examination.


10 MR APPEL: SUppose he did? That would not make it redirect


answers ~ere ambiguous.


west corn er; t.hat is cross-exemination.


1lR FORD: Because the qu estions v.ere so inexac t too t th e


different, i twas only made to appoor so by th e form in


which the questions v~re asked.


But in reali ty he did notsay anything


if a man says he saw .Tohn :Brown on the northeast corn er of


the street, and on cress- examination he says the no rth-


l!.R FREDERI CKS :


11


12 j


13
1


14 I


1 ~ I
DI


I


I


16 i
!


17 I


18


19 lfR APFEL: I 17r.i.ll have to s tart in fgain and rejuvenate


20 ~self and start in and learn a little law and practice


21 at the dictation of my friend.


221m FORD: I will give you all the assistance I can.


23 1 THE COURT: Let UB eet at this question. That does not


24 I seem to be redirect, I am inclined to cgree with Ur Appel
I


25 i that it'llas gone into on direct examination end again on
I


26: cross-examination, 8nd that this is not redirect.


I
!
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in the record which is not correct.


vay coun 001 asked his question that made sanething appear


1


2


3


]IR FREDERICKs: Well, th ere is in my mind. I think farom t hel
I


4 I :M:R APPFL:


5 appear.


I only asked questions; I dont t make anything


6 lfR FREDERICEB: I suppose counsel asked the qu estion and


7 very skillfully, too.


8 THE COURT: Obj ec tion on the g roun d it is not redirec t ex-


9 amination,' is sust~-..ined.


10 1ffi :mEDERICKS: Now, after you looked out of this door,


11 11fr Ong, the second time, or after Franklin had looked out


12' of it the second time, yousay youwent up there, then went


13 a cross, md thmcame cb"m here? A yes sir.


14 I
I


15
1


16 I


17
1


18


Q, \\lhe re v.ere you on your way -- v.h ere Vlere you in that


walk when White and Lockwood walked ~ ro ss E.nd came over


here? A Iwas standing right near the doors of that --


THE COURT: .rust step to the diagram and' indicate. A There


is a wholesale house right here; I think it vas the Tay


19 Com~ny, vhol esale plumbers, I believe itwas. There is an


20 entrance -- their entrame was here, and I stepped right


21 there in front of that door, kind of got in close to the


22 door.


23 Q. Now, when you "'yere walking up thi s way before you went


24 across here, did you see v.hat "vas going on here on th e corner?


ground that it is inCIDmpetent, irrelevant and immaterial


25 I UR APFEL:


261
Wait a moment. 113 obj EO t to t ha t upon th e
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1 and not redirect, the vIitness stated what he said and


2 done th ere, and we cross- er.amined him, went over the


3 ,route that he t,ook, and the re is nothing' to ask of him
testified to on


4 I in reference to at\Vthing else, but what he... direct. examine-


5 tion.


6 MR :roRn: I think his movements north on Los Angeles, beck


7 i south--


8 THE COURT: Obj action overruled.


9 1m APlEL: We except.


10 A I didn t t see until after I had crossed the street and


11 started back on this mde.
I


12 1,fR FREDERICKS: Did yousee Captain White go across from


13 this c orner over to this?


14 MR APPEL: Wai t a moment. I obj ec t to that because it a's


15 I sumes a fact not testified to by the \\1. tnes s on redirec t.


16


17


18


19


20


21


22


23


24


25 I


26 !


I
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MR. FREDERICKS. 1 will withdraw the question.


Q When you went ou t--when you looked out of the Coor here


just before you started out did you see Captain White at


all? A No, sir.


Q Now, after these two men--or did you see anyone over


here onthis corner? A 1 saw Mr. Lockwood t mre.


MR. FREDERICKS. 1 am asking if he saw it.


THE COURT. Objection overruled.


MR. APPEL. We except.


A 1 did not.


MR. FREDERICKS. Q When you first looked out of the door


here was Captain Whi t.e over on that corner that you know of?


MR • APPEL. Th?t is very leading, your Honor. He might as


well tell him he was not ther e or he was there, jus t what he


wants him to state.


Q Now, after you had come down--


:MR • APPEL' He is going over the sarre evidence that he


testified to.


THE COURT· Object to it.


MR • APPEL' 1 have been objectingi what is the use of


objecting, 1 don't like to be ambarrassedi it is disagreea e


22 Your Honor can easily see it. 1 don't like to be interrupt-


23· ing counsel and the wi tness.
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THE COUP. T. If you obj ec t and the cour t thought it was im-


25 proper redirect 1 would sustain it.


26
MR. APPEL. It only embarrasses counsel, It only makes
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1 counsel look ridiculous to object to things that are not


2 correct.


3 THE COURT. That is the only way to get it in the record.


4 MR. APPEL. Your Honor understands why 1 don't object.


5 1 object to his asking him concerning his movements he


6 testified to on direct examination were not redirect.


7 THE COURT· No ques tion her e at this time to rule on.


8 MR. FREDERICKS. Q When you were over about here, say, you


9 saw Captain White and Lockwood coming across here and then


10 as you say you went dom to that corner, is that correct?


11 A Yes, sir.


12 MR. APPEL. Wait a moment--


13 THE COUR T· Str ike out the answer for the ItU'rpose of the


14 objection.


15 MR • FREDERICKS' 1 Wi" 1 not finish the quest ion then •


16 MR. APPEL. Here is the way 1 get at it--


17 MR. FREDERICKS. Q When youfirst saw Mr. Franklin--


18 MR. APPEL' 1 will get at this way: The defendant here


19 'through his counsel object to the manner of the district


20 attorney in Ie ading the wi tness around wher e he wants him


21 to testify where he aaw things and where he was and what


22 he did and by leading the wi tness in the manner he is dOing,


23 and we assign the conduct of the district attorney as error,


24 and we assign the conduct of the court in allOWing the


25 district attorney to proceed in that way as error.


26 MR • FREDERICKS. q Now, 1 will start the question
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Where were you--just point to it, Mr. cng, when you first


S 8.\V Franklin by the telegr aph pole? A 1 didn t t see Frank


lin until these men were almost over to the telegraph pole.


When 1 saw these men standing '!there and 1 was standing


over here at the time going to this side of the stfeet.


Q HoW long were youand Franklin together in this asloon


here, approximately in minutes, before you went out and


Vlent over there? A All of ten minutes •
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MR • FREDERICKS That is all.







1


2


3


4


5


6


7


1821


THE COURT. No occasion at all for the interruption.


MR • APPEL 1 c an give his posi tion--


MR.FOBD. Objected to upon the ground it has been answered.


THE COURT' Objection overruled. Answer the question.


(Last question read by the reporter. )


A 1 Will have to answer that--l will have to go back to the


question 1 gave that answer to.


8 MR. FORD. I think the Witness can give his answer without


9 being interrupted.


10 THE COUR T. What is your answer? Answer it the best way you


11 can.


12 A Well, Judge, the thing is that 1 would like to have the


13 question read that 1 gavethe other answer to, because if 1


14 remember right Captain Freder icks asked me wher e was 1 at


15 the time Mr. LockWood and Captain Whi te crossed tee street


16 w hen Mr. Franklin was standing by the telegraph pole and that


17 is the question that :,lr. Appel wants me to answer is the first


18 time 1 saw Fr'anklin, 1 don 1 t think that is right.


19 THE COURT.


20 MR • APPEL.


It seems to me the question is a very simple one.


You are afraid of what 1 said.


22 yet and you are entitled to one.


23 the ques tion, Mr. Ong?


24 A I will have to have it again.


21 THE COURT. Wait a moment, j·ir. Appel. You haven't an answer


Wl}a t is Yo'v'I answer to


25 THE COURT. pead the question.


26 (Las t que s ti on read by the r epor ter .)
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1 MR. FORD. The Court please, 1 wish counsel would make his


2 remarks so low we could not hear them. They are dis-


3 concerting, th~ side remarks, they were not intended to be


4 overheard.
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1 YR APPEL: I viII tell you ""hat I said. 'You didn't hear


2 it) I will tell you if you want to hear.


3 THE COURT: I will attend to this now) gentlemen,--


4 Mr Appel) and gentlemen on both sides) it is true that


5 any conversation between counsel on the side between the~


6 selves in view of the arrangement of the tables here,


7 vvhich is for your convenience and the better carrying on


8 of this work, it is desirous --
~ • + I


9 1m APPEL: I am addressing this man ~md if he wants to


10 hear' an ear-drop --


11 THE COURT: Let me finish.


12 UR APPEL: If he vants to mow What I say) I will tell him


13 to his fac e.


14 THE COURT: I want to say a word. In view of the arrange


15 ments that have been made of the tables here for the con


16 venience of all parties, it is desirable that counsel try


17 and confer among themselves as quietly and in as Iowa tone


18 as possible so that the record vdll not pick up things


19 that do not belong in the record. You have a right to con-


20 fer between yourselves --


21 :MR APmL: He didn't pick it up.


22 TIm COURT: Blt it is confusing to the court end the re-


23. porter and the witness and counsel on the other side to


24 detennine whether or not the conversation which is properly


25 beirg held betvreen counsel on one side, is intended for


26 the court and the reeord of: no t. There has been some Ii
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1 tl e confusion --


2 MRAPPEL: Your Honor prohibit me from talking?


3 THE COURT: No,' Mr Appel.


4 MRAFPEL: Your Honor allows them to sit there close to


5 th e jury and everything they say c an be heard by the


6 jury. We sit over here, and no one can hear.


7 TEE COURr: lly remarks a re addressed to both sides and I


8 hope it will not be necessary to turn the tables around the


9 ~ther vvay; it is harder to work toot way, but if counsel


10 vd 11 comply wi th the sugg es tion --


11 MR APPEL: VJhat is it that I said that is improper?


12 THE Cau Rr : I don t t boVi.
- -


13 UR APPFlffi: You don t t bow I I wlbilll d like t obow, .your


I,m APJlIEIi: I addre saed a rema rk to c oun sel.


THE COURI.': Surely the:r-e can be no misunderstanding


e bout the t, I think.
- - - ..


Honor. If I said arwthing improper I certainly don,t want


to say


If it i sn t t cl rer I v:1ll have th e record read.THE COURT:


14


115
1


16


17


18


19


--


20 I think it is perfectly cl ear.


21 }lR APPIlL: Well,· are we going to have an answer to my


22 question? That is all I vent to bow just now•.


23. TI,'E COURT: What is your answer? A I don t t remember


24 what I did say to that question,now.


25 liffiAPPEL: Now, youreid that you and Franklin were inside


26 of the saloon for about 10 minutes; didn t t you say that?
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1 A yes sir.


2 Q Now, v.h En I examine d you you didn't s:.y it wa s Frank


3 Jin t. hat you had seen in the saloon. you said itw8s a man


4 who ected suspicious, and you thought that was the man


5 you were after, didn't you? A yes ,I gu €ss I said that.


6 Q Now, '.\hen the District Attorney s:.ys, "How long you


7 amd Franklin" -- assuming that you knev: that it was Frank-


8 lin -- you had seen in the saloon; how long you and Franklinl


9 wei'e insi de the saloon, you very' kindly and generously


10 se.id to him;for ten minut.tes.


11 M'R FREDERICKS: .rust a moment. That is obj roted to, may


12 1 it please the court; it is not fair to the v,itness. He


13 said on direct examination this man whom he saw there he


14 afterwards learned to be Franklin.


15 THE COURT: Read that question. (Last question read by


16 the reporter.) Objection overruled. A Yes, I said tre.t.


17 I thought it was understood this was Franklin.


18 MR APPEL: Y;lho did youerpect understood that, I?


19 UR IDED: Oh, that is objected to as irrelevant and imma


20 terial; assuming th at the '.d tness exp 00 ted conna el to


21 understand al:\Ything. I don't think he does.


22 TEE COURT: Obj ection overruled.


23 UR :mEDERICKS: Read the question.


24 (Last question read by the repo rter )


25 A No, not you, Mr Appel in particular, but from my tes-


26 timony of ye~terday: when it came out that this man ".hom I
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4


18261tho~ ht vas Franklin, turne d o1)t to be Franklin, and wh ED


CaptainFredericks asked me this morning how long Franklin I


and myself were in the saloon, naturally thought that is


\~O he meant -- Franklin.


5 MR APPEL: Did you at any time ooe Captain White end cap-
6 tain Lockvv'Ood at the southeast corner of Los .Angeles and


7 Third street together? A To the southeest comer?


8 Q Yes sir. A No sir.


9 JlR FREDERICKS: We submi t, couns el is not pointing to the


10 southeast corner.


11 MR APPEL: This is the scutheast corner.,
12 MR FREDERICKS: Down there.


13 UR APPEL: You h6lJ'e it here --- anywhere youwant it --


14 did yousee captain Vhite and Captain Lockwood together


15 I upon this comer which the District Attorney says is the


16 southeast c orner of Los Angeles and Thi rd street? A I


17 did not.


18 Q This is the sontb38st corn er, Mr Fredericks?


19 }.,fR FR DERICKS: yes, that is the sontheast corner.


20 MR APPEL: This is north in t his direction?


211m FREDERICKS: yes, straight up.


22


23


24


25


26
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MR. APPEL. And the left hand side is east.


east (l:) rner.


Q Where did White come from to that corner? A 1 don
1


t


knoW' .


Q Was he up here inside of the house on the corner--


wasn't there a house, a building of any kind, and a fence?


A Yes, there was a blilding there.


Q Did he come from the inside or from the top or where


did he cprre from? A 1 don't know where he come from.


}ffi • FORD. We object to that onthe ground it has been


gone fully into.


MR • APPEL. Fully gone in to--


Rverruled. You have the ques tion?


Fully, yes, 1 think it is fooling
THE corn T


MR • APPEL.


MR. FREDERICKS. The left hand side is west.


MR • APPEL' Thank you.


Q Well, now, 1 will ask you whether upon that day at any


time you a aw Captain Loc kwood and Captain Whi te, according


to the distr ict attorney, on the southwea t corner of


Los Angeles and Third streets?


MR • FORD. Come across diagonally to the southwest, you have


the nor theas t.


MR. APPEL. Is this northe9.st?


MR. FORD. Yes.


MR • APPEL. All right. We are at the northe2~st corner of


Los Angeles and Third streets, this corner, anyhowTT.


did you see them together? A Yes, 1 saw them onthe nor th
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sir.


Q You went out? A Yes, sir.


Q Franklin w~s inside of the saloon when you looked through


Q He went towar ds the back? A Yes, sir


Q Did you see hin go out? A No, he went towards the back


of the saloon as 1 went towards the front and looked out


A yes--well, 1 don' t know, he went towards the


and 1 left.


the door 7


back.


Q !Jow , when you weT e ins ide the bar ther e and you saw


Franklin looking through this door, is it? A yes, sir.


Q You looked out yourself through the same door? A yes,


MR. APPEL. Q ~ow, did you see Captain White and Captain


Lockwood on this corner, on the --what corner is that?


:MR • FREDERICKS·. The sou thwes t corner.


BY MR • APPEL. Q The southwest corner? A No, 1 did not.


Q You didn't see him? A No.
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18 Q You saw lockwood over here on this corner? A Yes, sir.
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22


Q What was he doing there? A Standing there.


Q Did he have his h~nd in his pocket? A 1 don,t remember


Q Which Vi ay was he looking? A 1 think he was looking


east--wes t.
23 Q Looking west? A 1 could see his face, 1 could see his


24


26 Quite wide, 1 suppose it is a gO"feot street.


25 A Th·'. t str eet







of a doctor? A No, sir.


Q You are not Doctor Ong? A No, sir.


Q All right, 1 am glad to hear it. That is all.


1 8J9


Q, 90 foot street? A 1 am just approximat'ing it.


Q You are a doc tor, aren' t you? You follow the profession


1


2


3


4


5


6 MR. FREDERICKS. 'l;hJat is all.


7 THE COURT' Gentlemen of the jury, be ar in mind. your former


8 admonition. We will take a recess for five miu.utes at thi


9 time.


After recess.. Jury return d10 (Her e the cour t took a r ec ess •


11 to court room. )


12 THE COUR T. Who is your next witness?


13 MR. FORD. If the court please, there were some exhibits


14 introduced inthe case of People versus Franklin at the pre


15 liminary examination, the exhibits were brought up to the


16 court room while we were in the cour t room of Depar tment 11


17 and handed at that time to Mr. Keetch and delivered by Mr.


18 Keetch to the clerk and they were mislaid and among them was


19 a memorandum we desired to examine the witness on,tbut .


20 we are unable to locate it.


21 MR. ROG-sRS. was that read in to the record?


22 MR. FORD· At the pre limin2xy examination. It was that


23 telephone memorandum of lJiss rrouty •


26 tion--


MR • ROGERS. The.t is all r igh t •


MR • liQRD. Counae.l s tipu1ai1es she may r efr esh her r ee 011ee-
25


24







sir.


of the People of the state of California, Plaintiff' versus


Q Mrs. Andrews, you were called as a witness in the case


operator.


Q And at what place? A El Monte.


Prouty?


AND R E VI: S,


Andrews.


MRS.ILEl-TE


A yes, sir.


Q Mrs. Andrews, your name was formerly Ilene


A Mrs. Ilene


called as a witness on behalf of the prosecution, having


been first duly sworn, testified as follows:


DIRECT EXAMINATION.


MR. FORD;.Q State your name infull,please.


Q Prior to that time on November 28th--27th, 1911, what


business, if any, were you engaged in? A Telephone


Pert H Franklin in Judge Young's court, Justice court


on December 11, 1911, and testified as a witness? A Yes,


-.... Mcel.. ,-_aBIJ L.a",- l..,..na
1830


MR • ROGERS. If the memorandum has been mislaid, if your


Honor pleas~, we see no objection to counsel using the


official transcript of the preliminary examination, into


which the memorandum was read.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6
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10


11
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Q E1 Monte, th i 8 C aun ty? A ye s si r.


Q And do you lmow Mr George l'f. LoclCtfOod? A Not person-


ally.


Q But you know 'rho he is? A Vhen I see him.


Q Did yousee him on the 27th day of l~ovember, 1911?


A yes.


QAt wh at pI EC e? A The telephone 0 ffi c e •


Q At the telephone office at E11[onte? A Yes sir.


QAt th at time .did he have a telephone c onversation with


anyone? A yes sir.


Q Yon r eca 11 'l1ri ting a slip, telephone slip, as to th e


time the call was made and to "nom itwas made? A yes.


Q And that slip was introduced in evidence at the pre


liminery examin at ion? A yes.


Q The sImp has been IGst, Uis s Prouty, and I attrac t your


attention to page 4'7 of the transcript in the case of


the Peopl e of th e State 0 f California, versus Bert H.


Franklin, preliminar.rexaminationbeing held on the 11th


d:ly of December, 1911, and I '\inll C'.sk you to state ';:hether


or not that slipwas as follows: 1t5:20 P.1Jl:. No.3?l;


sent paid. E.B. Minutes, 2, sec.; Toll, 15, mess: total,


15; Monte 11-27-11. Opera tor No.3; O.K. from office


c.t B.Brank1in at A 4899 L.A. 1t Was that the memorandum


made by you and to \~~lich you have no\'v referred? A :Yes


sir.


Q At the time the te1enhone COllv' ersationwas had?
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original document "NaS here.


THE COURT: Overrul ed.


1m ROGERS: May I have the same objection right straight


throl~h to this line of testimony?


THE COURT: \ yes sir.


The same ruling and exception •


Jus t state wh at occurred. A He said to ca II


1m ROGERS:


l{R FORD:


Bert Franklin at 4899 at Los Angeles.


Q That is, M:r LOcbvood said t ret? A yes sir, P..t1d I call


ed him, 0 r .got him :::t the phone through the other oper


ator, an d they had their conversation.


Q Now, at th e time they had the converse tion, who else


was present in the offic e Vii th Mr Lockwood besides you l"


self? A The District Attorney.


Q J. D. Bredericks? A yes.


Q At "\ma t time on that day di d that telephone com er-


s ation occur? A About 20 minutes past 5 in the evening.


t! 5 : 20 P.],{: Jus t s ta t e ,,{hat 0 ccurred at th at time wh a1


Mr Lockwood came to the telephone office? A 'Why, they ask


ed me toea11 Bert Franklin.


MR ROO ERS : This, 0 f COll me, your Honor plea s e; 'is make


the genera 1 obj action that it is inc onpetent, irrelevant


and i:mm.e.teria1 and hearsay and no foundation laid. I ac


cept from the 01:d ection my statement that they might use


th e transcript of the preliminary in stead 0 f the original


dOCltment to the same effect for the same purpose if the
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1~
Q At that time did you make -- did you listen to the c~n~ I
versation that was held between A-4899 and Mr LocIDNoo d at


3 your office? A I was asked to. I listened to it.


4 Q At whose request did you listen to it? A At· the re-


5 quest of both Mr LocIDvood and the District Attorney.


6


7


Q


Q


Did you make a memorandum at too t time? A


As to what was said over the telephone? A


Yes.


8 afterv'1ards.


9 MR ROGERS: :My objection. of course. runs to this as well


10 a s to the other.


11 THE COURT: Yes sir. The same obj ection, the same ruliI\g


12 and the same exception.


131m ]j'ORD: That memorandum, where is it now? A VDy. in


14 the District AttornEY's office.


15 Q Well, the memorandum VI6S uood l:tr you at the time of


16 your testimony in ~udge YOtrrg IS court and was introduced


17 in evidence at that time, was it not? A yes.


18 Q That memorandum has been mislaid, Miss Prouty, rod I
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will attract yourattention to the record on page 49 of


the sai d pre limimn"'lJ e xaminat i on, the axhibi t teiI\g as fo1


laws: "To B. Franklin, A-4899, L.A.; hello, do you know


v,ho this is? Well, I couldh' t get in today as I had some


hay dovm 11 That is erroneously spelled d-a-y, but it


was h-a-y. ItI had some h&Y' dovm. Yes. Well, did you do


that to make certain things safe? Yes. Well,







Q Now, attracting yourattention to the conversation,


"Hello~", who said that? "Hello'·, do you know '~ho thisis?"


yes.that time? A


'. .1 834 1


so as not to "'-eke' the folks up. I "Vlill t·e there at 8:30. . I


Better make it 9. All right. Shall I bring the other I


party along? \Vhat party? The big fello'll? Yes, bring him. I,


Signed, Ilene Prouty." Was that what you'i'.Tote down at I
I


I


1


2


3


4


5


6


7


8 A Mr Loc1..~ood said that.


9 Q The next one, "Well t I coul dn' t get in today as I


10 had some hay down", who said t hit? A yr Lockwood.
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Q The n ex:t word, "yes." A llr Franklin.
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Q The next, "Well, come qUietly so as not to wake the


1835-1


Q The next, "Well, did you do that to m~ke certain things I


safe? II A Lockwood, 1 think.


Q Mr. Lockwooq. said, "Well, did you do th3.t to make certain


tha t I


I
this I


I


All right.


Andr ews •A 1t is Ilene


"yes." A Mr. Franklin.


A Mr. leekwood.


CROS S-EXAMINA non.
1 didn1t get your name, what was it, please?


things safe'?"


THE COL1R T. ~,ir. VHlliams, did you hear the tes timony of


f 01 ks up." '1


llR • POGERS·


Vlha t is it, please?


Q Do you remember it any more in detail now than what


memorandum contains? A No.


A JUROR • 1 did.


THE COURT· Any jurors like to have it read?


MR.• FORD. Cross -examine.


Q The next, "1 will be there at 8:30."1 A Mr. Franklin.


Q The next, "Better make it 9"? A Lockwood.


Q Next, "All right"? A Franklin.


Q "Shall 1 bring the other party along'?" A Franklin.


Q Next, "What party? It A Mr. Lockwood.


Q Next, "The Big Fellow?" A Franklin.


Q The ne xt, "Yes, br ing him." A Lockwood.


Q That was the substance of the conversation r.eld on that I
occasion? A yes. I


witness?
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I


I
I


No.A


A Yes.Mrs • Andrews?


Did you ever hear him talk over a telephone?


Those that you did hear talk over the telephone, so far


No.A


Q


Q Mrs. Andrews, did you ever see this gentleman before?


Q


Q


as you know, were Lockwood and a voice at 4889 A?


A Yes.


Q Did you ever see Franklin? A At the tr ial •


Q Did you ever see him before that? A No.
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7


8


9


10 Q--Preliminary Examinatio n? A No.


11


12


13


14


Q


Q


Q


Q


Did you know his voice? A No.


Ar e you able to wr i te shor thand? A No.


Thi s was 1:iak en in longhand? A Yes.


Did you take it as they spoke it or did you write it


15 directly afterwards? A Directly afterwards.


16 Q, Now, Mr. Leckwood and the district attorney requested you


[


[


17


18


to listen to the conversation and make a memorandum of it,


is that right? A yes.


19 Q And you have given us the time as 5:20 inthe afternoon?


~ 20 A yea


~ 21 Q When you reached ;;;r. Franklin, that is, do you rec3.ll


~ 22 whethe:t' you reached him directly or whether someone called


~ 23 him to the 'phone'?


A Yes.


A Be was called to the 'phone.


Q Someone called him after you had gotten the number?
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Q was .it a woman's voice or a man's voice ttat


A 4899 first? A Jt was a woman's voice.


Q A woman's voice? A yes.


Q Who paid for the message'?! Mr. Lock"Vllood.


Q And who ordered the me~Bage '7 A Mr. Lockw.ood.


Q A 4899 did not call El Monte? A No.


Q L8ckwood called Franklin up? A Yes.


18~
replied at I


A He stood at the window.


A No •


Q 1 beg your pardon? A No, he did not.


the office at "Q Was he in the tine ? A ~es •


Q fS there a booth there? A Yes.


Q Did' Mr. Lockwood go into the booth? A yes.


Q And where did the district attorney stand when


wen t into the booth?17


8 Q Or whoever was at A 4899? A yes.


9 Q And the district attorney, as you call tim, ~Ar. Fredericks


10 stood where he also could listen to the conversation?


11


12


13


14


15


16


18 Q At the-- A At the offi ce window.


19 Q When the order was put in by Mr. LockWood to call up A


20 4899 the district attorney heard that? A yes.


21 Q And the district attorney joined inthe request that you


22 should listen to the conrersation? /:A yes.


23- MR. ROGERS. That is all.


24 REDIRECT EXAMINATION •


A 48997 A Yes.26


25 BY MR. ford. Just a moment, Mrs. Andrews. You called up







to the man.


woman's voice responded,


state what was said,


Was the question


A Yes,


MR • FORD. That is all.


THE REPORTER No.


( Ques tion read. )


answered?


far~ we are concerned, anyhow.


MR. FORD. Well, then, don't object,


MR. Ford ~ 1 was doing it to save time,


THE COURT' It is leading, but harmless in this instance.


MR, ROGERS. Yes, 1 don't think it amOunts to anything, as


Q First a woman responded, and a man responded? A Yes.


Q Did he respond to the name of' Franklin?


MR. ROGERS. 1iardon me, leading and suggestive, Let her
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Q And the man who answered at the other end responded to


the name of Fr anklin?


MR ,FORD. 1 directed her attention to the woman and then


MR, ROGERS. ~ardon me, that is a bit leading and suggestive,
I


and moreover, it is not the correct relation of what the I
I


witness has said. She said when .she called up A 4899 a
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Q ,Try and answer so too t all the jurors can llear you,


:O.)~I


EULA HITCHCOCK, a wi tneS3 c aIled on behalf I
of the People, being fi rst duly S\vorn, testified as fol


lows.:


DI mCT EUMINATI O:U


Eula Hitchcock.State your name? Al.rR FORD:


17iss Hitchcock.
\


Where do you reside? A 1245 Court


street.


of Los Angeles COunty.


Q And how long have you'teen acting in truetcapacity wit,h


Q Los Angele s, C,al i fo rnia ? A yes, sir.


Q What' is your occupation? A I ama detective.
.


Q Connected with \nat o fric e? A The District Attorney


Q Do you know one Flora -- Mrs ~ora Caplan? A Yes sir.


Q Who is she?


MR ROGERS: Pardon me; I think tha t is c aIling for a c on-


Why, I think about four years.that 0 ffic e? A


elusion end I object on that ground.


THE COURI': Objection sustained.


MR FanID: Did you do any ','lork on the case of the People


of the State of Cali:fornia against J. B. UcNamara and J.J.


McNamara, William Caplan and others? A yes sir.


Q Did you ever make any search for the wife of Willia"ll


Caplan? A Yes sir.


Q Who was oth eI"\vise known as Dave Cap(han, was he not?


A I think so.
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sir.


the Vii tness.


MR FORD: I did show itt 0 him.


1m ROGERS: Counsel says that purports tote a sUbpoena in


the Case of the Peope against:f. B. UcNamara. As a mat


ter of fact, it does not. It purports to be a subpoena


in the case of the people of the State of California


versus M. A. Schmidt, :f. B. McNamara, :f ••T. McNamara,


Wiliam Caplan, :fohn Doe, Richard Roe, :fohn Styles and


Jane Doe, not J. B. McNamara.


1m FORD: It begins '.vi th J. B. McNamara and oth ers, if


couneel prefers to h~e the whole of it read.


MR ROGERS: '''e mieht as W311 understand what it is.


:MR FORD: I will have the whole of it read in evidence be


fore lone.


Q I will correct my qllestion to include all of them,


which purports to be a subpoena in the case of the peop


Q \\hat vas her name? A Flora Caplan, I understood.


Q Did you ever meet Flora Caplan? A Yes si r.


Q I hand you, a document. w'hich I have already s hewn to


counsel for the defena, whic h purpo rts to be a subpoena


for· Flora Caplan in the Gase 0 f the Peopl e versus :f.B.


1,rcNamara. Did you ever see that docl1men t before? A Yes


:MR ROGERS: Pardon me; I think c01Ulsel has not co rrectly


stated the document. May I see it just a mom~nt.


THE COURr: You are enti tl ad to see it before it is shovm
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1 of th e Stat e of' California, versus 1f. A. SChmidt, :J. B.


2 lifcNama ra, :r ••T. McNa"!lara', 'William Caplan and 0 thers. Did


3


4


·5


you ever see that document before? A Yes sir.
it


Q, Where? A Well, I carrie<\. wi th me from Los Angeles to


San Franci sco.


6 Q, Did you see the document on the date i twas issued by


7 the District Attorney Who issued the subpoena, Mr Hill?


8 A Why, I think it was the same cay; I saw it previous


9 to the time I served it.


10 Q Did you see it about that date? A yeS sir.


n Q, I attract your attention to a return male on the back


12 of th e document dated the 28 day 0 f :ruly, 1911. Did you


13 make that return? A yes sir.


14 Q, And on '!hat date did you make that return? A On


Cal ifornie.


did you receive it before the 28th day 0 f :July, 1911?


the 28th day 0 f :ruly, 1911.


1m ROGERS: :Just a little louder, if you please, lUss IU.tch-


cock. A The 28th 0 f :July, 1911.


yes sir.


\'That did you do with it after you received it?


I kept it in my possession unt il I found Mrs Caplan.


lWlere did you find Urs Caplan? A At La Hunda, .


BY MR FORD: Now, ii'hat did you do VJith that documentQ


Q.


A


Q.


A
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24


Q. What county is that in? A San Mateo County.


Q. :Just describe the plooe where you fOlmd1Jtrs Caplan?26


25
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this kin d unle S8 the foUJ111a ti on is lai d?


A ~--


llRAFPEL: We objoot to all of this as being collateral


to any issue in this case; it is incompetent, irrelevant


and innnaterial. We do not think wa are cone erned whether


Mr Caplan 'NaS ,in a tomb or whether she was anywhere else;


what have we got to do wi t~ that \'vh ere she slept or where


she went around; mat has that to do with this case?


lVfR FORD: I do not want to lead the witness, and I do not


want tostate wat I expect her to testify to, because I


would be accused ot tipping the \ntness.


MR APPEL: Youseem to admit weobjecl to that on the


grcund it is immate:,'ial, hearsay, no foumJation laid. The


court and cousel on the other side o~ht to B8\Te some


fol.'Ulilation laid so that Y/e cansee the trend of the testi-
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MR. FORD. 1 think it appears, she is a witness, and we


will show some acts on the part of the defendant or his


co-conspirator~ as affecting the witness.


MR. APPEL· Now, there is another one of those--


MR FORD· 1 have notr:said what the arbts were, and have


refrai~ from doing so.


MR • APPEL. You are accusing flies of doing something.


There are promises here, your Honor, and these promises


to the court will lead to an abundance of hearsay matter to


come before the court, assuming under your Honorts ruling


it would ~ proper to admit it, there should be some founda


tion laid, otherwise after a while we will have a mountain


of tes timony and ypur Honor does not know, nor do we know


where the connection is to be made so as to make it reasonab y


admissible, and 1 think they ought to show the acts of the


defendant first.


THE COURT. Let me see that subpoena. (Same is handed to


court.)


MR. FORD. On the point raised by counsel, if the court


please, the authorities have frequently said that seldom do


conspirators enter into any express or written agreement


saying we will conspire together to do this or to do that,


the only proof as ·to the existence of a conspiracy in many


cases is ~y sho~ing acts on the part of various people.


TEE COURT. Is this question preliminary?


MR • FORD. It is a preliminary question, laying
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That is all you need to do is to say it is pre-


1 tion.


2 THE COUR T.


3 liminary.


4 MR • FORD.


5 THE COUR T.


Very well, then.


And the court must, of course, assume that


6 statement to be made in good fai th and act on it and overrule


7 the obj ee tion •


8 MR. APPEL. Exception.


9 MR. FORD. Read the question.


10 (Question read.)


11 A In the Santa Cruz mountains, about, 1 think about 20


12 miles from Red Wood city.


13 Q Can you describe a li ttle more particularly, the exact


14 spot wher e you found her? A Well, La Hunda is a small
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camp and this place wher e 1 found Mrs. Caplan was near this


camp.
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1 Q, Well t what sort of a place was she in? A It vas a


2 small sunnner -- small hou sa.


3 Q, Many peopl~ there? A No, there vas no one e xc ept Mr


4 Morton, Mr Ho rton' s wife I and the two Caplan children and


5 lfr llortan's littledaughter at this house.


6 ],fR ROGERS: In the house? A In the house, yes sir.


7 M"R ROGERS: I would like to have the ans\ver read.


8 (Last answer read by the rapo rter.)


9 UR FORD: 'Were th ere any other hou ses n mr this place?


10 A Well, there were -- there vas one house, be perhaps


11 one city block away from there.


12 Q, Is the place -- was the place at that time sparcely


13 populated or thickly popnlated?


14 llR ROGERS: I object to that as absoluteq immaterial.


15 THE COURr:" Objection sustained.


16 MR FORD.: Were there many other people in the vicinity?


17 J.,ffi ROGERS: That is objected to for the same reason end


18 upon the s arne ground.


19 THE COURT: Obj ec tion sustained.


20 MR FORD: Can you desc ri be the plac e in more particular


21 terms than you have don e -- the cou rt will pardon me;


22 I Cal probably reach it by one l=eding question.


23 THE COURT: \I I think you had better refre.in from asldng


24 I eading questions.


251m FORD: Was it in the 7.oods?


261m ROGERS: Obj ected to as incompetent, irrelw8nt and
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1 ilIIDlaterial) because anybody viho lives in fan Francisco


2 during the Dlon th of .July --


3 THE COURT : O~j ec tion susta ined.


4 MR FORD: If the court please) part of my object was to


5sho\7 tm t this womanms hidden away there to prevent


6 he r fr an being served wi th a sUbpoena.


7 1m H)GERS: To p rev en t her from being rerved wi th a sub-


8 poena when there are 75)000 people out of San Francisco


9 in th e Santa Cruz mountains.


10 THE COUHT: You have shmm Y{here she was.


n 1,ffi ::mom>: Well, on the 28th day --- let me have that docu-


12 man t. You may refresh your rec 011 ~tion by this return


13 and state what day you saw Urs Caplan up there? A .July


14 28th) 1911.


15 Q W!lat did you do when you mvr her? A I addressed her


16 as llrs Caplan and she asked me how I f01.md her) and I read


17 th e Slbpoena to her.


18 1lR ROGERS: I Obj rot to that as hearsay) of course) incom


19 patent) and move tostrike it out as hearsay.


20 MR FORD: Prart of what transpired there.


211m ROGERS: Of c01.1rse)'lJe can al'Nays be bound by vhat Urs


22 Caplan said up in the Santa Cruz mountains.


231m row: I don't care arvthing about toot. Did you serve


24 this SUbpoena on her? A Yes sir.


25 Q This is th e subpoena which you served on her at that


26 time? A yes sir.







1847


26 of the State of California: To Urs Flora Caplan, 1241


"In the SUperior Court of the(Reading: )


'MR FORD: I offer it inaridence as people's exhibit 14,


I think it is) ani I will read it in th e record.


IlR ROGERS: We obj 00 t --


MR APFEL: Obj ect to that as incompetent, i rrel.want ~nd


innnaterial and hearsay for aIV purpose v,natsoever; the con


tents of it cannot 'be evidence of any fact.


THE COURT: Obj action overruled.


MR APPEL: We exc ept.


MR ROGERS: Just a momen t before you read that. }{r Dehm


call ad my attention to a remark that I did not notice,


and if I may be permitted, I desire to enter an exception.


to hhe remark of counsel "That Mrs Caplan Vl8S hidden a way"'.


llR FORD: I think the jury has been frequently admonished


if I di d make suc h remark, it was addressed to the court,


and not to regard my remarks as evi denc e. If I did make


such a remark to the court, I didn.t make it to the juxy.


and I ask your Honor to instruct the jUry.


THE COURI': Gentlemen of the jury, you are not to regard


the remarks as evidence in this case.


County of Los Angeles, State of California. The People


of the State of California, against 1£. A. fub:rhidt, J. B.


McNamra, J. J.1lcNamara, William Caplan,. John Doe, Richard


Roe, John Stiles and Jane Doe. subpoena. The People


1m FORD:


1m APPEL: Yes.
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1 Golden Gate avenue, San Francisco, California.
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You are


2 commanded to appear before the Superior Court of the


3 COunty of Los Angeles, state of California, at the court


4 room of s aid court in the court house of said Los Angeles


5 County, on the 11th day of October, A.D., 1911, at 10,


6 o'clock A.11f.., as 'Witness in a criminal action prosecuted


7 by the People of th e State of California, ~ainst M. A.


8 Schmidt,J". B. McHamara, J". J. McNamara, William Caplan,


9 John Doe, Richard Roe, John Stiles and Jane Doe, on the part


10 ~f the people. Given under ray hand this 17th dayof July,
~


11 A.D., 1911. J.D.Fredericks, Distxi.ct Attorney of Los Ange-


12 les COtmty, by A. J". Hill, Deputy. f13tate of Calffornia,. .
13 Connty of Los Angeles. ss. A. J. Hill, of mid Los Angeles


14 County, state of California, bei~ first duly sworn, S


15 says that !Irs Flora Ca]tJlan resident of the city and county


16 of San Francisco, state of California, is a nooessary end


17 material wi tness for th e People in the rotion of the people


18 of the State of California, ~ainst !f. A. Schmidt --
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subpoena, and a foreign subpoena consists of the subpoena


person who swears that he is a material Witness or she is


signed by the district attorney, by the a~fidavit of the


The affidavit is no part of the


We offer the whole docu~ent as a foreign-


If the court please, 1 have identified -the entirel


THE COUR T• Wai t a moment.


interrupted.


compelled--


THE COURT. It may be that was your offer before but-1


didn't so understand and the record ought to be clear


on the aUbject.


MR. FORD.


a material Witness, and then the order of the court serving


it and ordering it to be served out of the county and requir


ing the witness to appear, certainly that order of the


court is absolutely necessary before the witness can be


MR • ROGERS. He has offered the subpoena.


THE COURT. 1 understand the subpoena only has been offered;


if you desire to offer the affidavit you will have to make


the offer and let the m get an exception in the record.


MR. FORD. This is a foreign subpoena, and the affidavit


is part of the foreign subpoena.


MR • APPEL. It is not • It is an affidavi t--


MR. FORD. Have 1 a right to talk to the court without bein


subpoena.


MR. ROGERS. 1 think the affidavit is not part of the


subpoena.


document.
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haven't read the provisions of the code for about 20


tha1ye'ars, but 1 have done this so often--the Code provides


a SUbpoena may be issued in the us ual form but that a wi tne s
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1 MIl • APPEL. Your Honor, if 1 remen:ber rightly, and I


2


3


4


5 ~utside of the county where he is required to be, need not


6 attend unless the order is made by the court •


7 THE COURT. The court agreed with your view of it, Mr. Appel.


8 MR. APPEL· Upon application being made under oa th--


9 affidavit being made under oath showing that the testimony


10 of the witness is material 'to the marty seeking the attend-


11 ance of thewitness. Now, that affidavit is only for the


12 court,. Your Honor will see,to act upon 2in order to ~t


13 the court's order. The subpoena itself, you know, is the


14


15


16


17
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21


SUbpoena issued under the seal of the court by the clerk.


The order of the court is attached to it because orders


of the court extend ... beyond the jurisdiction of the count,


while the subpoena of the clerk does not extend beyond the


county. It is only the order of the court, the court being


a court of jurisdiction a1l over the state, therefore, it i


the order of the court that gets the Witness down, and that


affidavit is only for the court's information.


22 THE COURT. The cour t is ?-greeing wi th you about that.


23


24


25


26


Do you wan t an objection here?


MR • Appel. We object to the affidavi t because it is hear


say, it is incompetent, irrelevant and immaterial, and we


might as well make the objection at this time, that any
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1 1 don t t know whe ther it appears -- this wi iRless being the :$
"J.


2 same name. as the woman there, that she could not be a


3 witness and no court had jurisdiction in subpoenaing her.


4 MR. FORD· If the court please, the case which was on


5 trial at that time was the case of the ieople versus


6 J. B. McNamara and Mrs. Caplan would be a competent witness


7 and could be compelled to testify if she were in court.


8 It was necessary, in order to make the subpoena effective,


9 that the district attorney or one of his deputies make


10 affidavit, and that the court make an order. Now, as


11 to the order--we only want the document containing those


12 acts in order to show the things that wer e done. The order


13 of the court is an order. of this cour t , that is, of one


14 of. the judges of this Superior Court, and speaks for itself.


15 The court, 1 think, could take judicial knowledge of its


16 authenticity, but the Witness she took the entire document,


17 including the affidavit 2~d the order of the court, all of


18 which goes to shOW that the Witness was about to be called


19 as a Witness, all of which goes to show the steps taken in


20 order to produce her in court. Now, we will introduce


21
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other evidence s~owing that she was not introduced in


COUI t, and what became of her, and why, ani 1 think


that probably explains it sufficiently to the court to see


the necessity of our having the Whole document in


evidence •
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1 The question here is, was this woman a witness, and vIas


2 sh e about to be c aIled as a wi tn ess in court; what steps


3 Vlere taken to'.secure her attendance. One of the steps


4 taken to secure her attendance was the procuring of an


5 order from a j~dge of the court in which the case was


6 being tried, JUdge :Pordwell, and the thing upon whic h Judge


7 Bondwell actedwas the subpoena and the affidavit, all


8 parts of the same document. That is one compl ete docu


9 ment, and I offer the entire document for the purpose of


10 sho"\vi.ng Ylha t vas dore in the \"'laY of preparing the sUbpoena,


11 for service, and the document speaks for itself what was


12 don e.


13 1lR BOGERS: May I inquire, if your Honor please, if coun


14 sel contends that the affidavit of the District Attorney


15 to certain effects, is proof of the fact therein stated.


16 lffi roRn: It isntt proof of the fact, and I will concede


17 it is not, and I dontt offer it for the purpose of proving


18 the fact she was a material \"ll tness. I don't offer it


19 for that purpose, but I do offer it for the purpo sa of


20 showing that the District Attorney swore that she was a


21 material witness and that steps were taken to procure' her


22 attendance, and that the question whether or not she was a


~3 Ina terial wi tness, in an event of that kind, is absolute~


24 immaterial. The question is different from perjury --


25 THE COURT: With that statement'~ you do not offer it for


26 the purpose of showine she was a material ""yitness, that
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draws the force out of the obj ection and the obj ootion


will 00 overruled in view of that statement.


MR ROGERS: If your Honor please, if it is admitted


for a limited purpose, the court must instruct the ju!y


for the purpo se --


}.[R FORD: If the court please, we object to the jury being


instructed, because it is absolutely immaterial whether


the \ntness was material or not. Section 1337 simply pro


vides that where a person is about to be call ed as a


witness, it is a crime to do certain things with that wit


ness. It is different from a case of perju!y. In perjury


the person must not have only sworn fe.lsely, but sworn'


falsely as to a material fact. In the ~ing of a wit-


ne ss to leave the state 0 r to leave the country or to


swee.r falsely, in the crime of bri,bery, it is l',bsolutel~"


immaterial '.vhether that testimony of th e wi tness vas mater


ial or othervvise, and so there is no necessity for in-


s tructing th e jury in t.his matter, an d we would obj ect to


it merely beoause it may give the jury an erroneous idea


that the testimony of such a witness has to be material,


end that is not the 1 en.


THE COURT: Gentlemen of the jury, you have heard the ad


mission and statement of the District Attorney tha~t the


affidavit which has been partially read, t.hat is about


to be presented to you in evidence is not offered for


th e purpo se of showing that the person subpoenaed was l'.
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1 rna terial "~ tness, but for the purpo se 0 f s bowing tha t


2 due form \\8S carried out in the issue.nce of the execu-


3 tion. You will regard that statement and the court directs


4 you that the statement is a prop er one to regard, that


5 the showing do es not c onsti tu t e the :rerson served as a


6 material wi tness.


7 UR ROGERS: Pardon me just a moment. The affidavi t speaks


8 of a:; nooessary end material •
."


Will your Honor add the


9 "..ord "necessary" to your in struction •
.,


10 THE COURT: yes, t.he jury will bear in min d the instruction


11 and add the word "nec essary" •


12 MR FORD: It doesn t t prove and is not ofi'ered for th e


13 rllrpo se of provine t.hat t.he wi tness was a necessary and


14 material wi tness. That is th e full scope of the limi ta-


15 tion nooessary or material -- either necessary end material


16 or necessary or material.


171m APPEL: Both \\E\ys.
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MR. FORD. (Reading) "State of California) County of
County)


Los Angeles) SSt A. J. Hill) of said Los Angeles/ State


3 of California). being duly sworn, says that Mrs. Flora


4 . Caplan, resident of the city and county of San Francisco,


5 State of California, is a necessary and material witness


6 for the people in the action of the People of the State of


7 Cal ifornia agains t M. A. Schmidt) J. B. McNamara, J. J.


8 McNamara, William Caplan, John toe, Richard Roe) John


9 Stiles and Jane Doe) and he verily believes t~at the


10 e vidence of the said Mrs. Flora Caplan is material, ani


11 that her attendance at the trial is necessary; wherefore,
I


12 I he prays for an order for. the attendance of s aid witness.


13 A. J. Hill. Subscribed and sworn to before me this l8t~


Walter Bordwell, Judge of theday of July, A. D. 1911.


24 Super ior Cour t ."


25 MR. APPEL. We move to strike out the return, because the


26 return is incompetent) irrelevart and immaterial for any


23


14 day of July, A.D. 1911, H. J. Lelande, Clerk, by Geo. O.


15 Monroe) Deputy.


16 I State of Galifornia, County of Los Angeles, SSt


17 Upon reading the foregoing affidavi t, it is ordered


18 by the Hon. Walter Bordwell, Superior Judge of Los Angeles


19 County) that 1~s. Flora Caplan do attend as witness before


20 the Honor able, the Super ior Cour t of s aid Los Angeles


21 County, as corr~anded bythe foregoing subpoena. Done at


22 the court house in said County of Los Angeles, this l8t~
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1 purpose; that it doesn't' appear that the subpoena in


2 ques tion was served by any person author ized to serve the


3 subpoena. Appears to have been served by the witness


4 in question, she could not act as a deputy sheriff under


5 the laws as they existed, therefore, there was no proper


6 retur n of the subpoena, and no proper service of the sub


7 poena.


8 MR. Ford. 1 will concede that the form of the return is


9 defective, but the witness has testified that the writing


10 therein is in her own handwriting, and was used by her to


11 refresh her memory, and the form of the return may be


12 defective, nevertheless, she testified she returned it.


13 MR. ROGERS. Then it has no business in the record; a


14 pr iva te individual cannot swear to the service of a subpoena


15 I The name of th e sher iff is not on ther e •
I


The sher iff is


16 blank.


17 MR. FORD. 1 will Withdraw it if there is any fight over it.


18 MR. APPEL' She couldn't hold office; she couldn't be the


19 sheriff of the county at that time.


20 THE COURT. The return is wi thdrawn.


21 MR. AP'PEL. Your Honor can see that the service is absolutel


26 not be a deputy--


22 void.


23 MR. FORD. The service is not absolutely void, the return


24 is void.


25 MR. APPEL. One who coul en' t be a eher iff hirrs elf, could
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THE COURT. The return is not offered in the record.


Gentlemen of the jury it is adjourning time.


(Jury admonished.) (Recess until 2 o'clock P.M.)


---------
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1 :runo 2?tl1, 1912. 2 o'clock P.7~.


2 Defendant in court wi th counel.


3 rn Form: Your Honor wishen the jury to be present?


4 ' trIm COU,tT: Yes,!Xr Falloon is on the s tond.


5 ]JR FOnD: Counsel for the defon::;o had nUbmittod an addi-


6 tional obj oction this mo ming, after '·:fe had con~luded tho


otlH'r ar--;ument.


Upon reflootion; I don, t think '7e have quit 0THE COURI':


7


8


9 1


ro:.:.ched that bridge yet. If it app oars in th e ne-:tt few


10


11


minutes '{fO have, I ylill oxcuso the jnry and hear it, but


I ,tn.ll not pane upon that feature of the quontion '-,i thou t


12 I hearing it.


•
I just want to call yonI' attention t.o two de-1'[R FOrm:13


14 cisio118 "J'i thout r ending them. Th~J aro abnolntely rir;h t


15 i on the point.
I


16 I THE COUTtr: perhaps you can do that <md I can read them.


those ceso.s.


in thin cane.


two California cases~


I


I


I have e nunber of thane cases, but these are


THE COm:T: I ':till look it up before the '11estion is


THE COURT: All rl~ht; I ',-rill nake it a point to exmnino


HR FORD:


before rye 3rt to it.


UR FORD:- people versns Daniels, 105 Cal. ,pa~e 264, and


People vs •. TIader, 136 Cal., p2ge 255. I cited the pages


at '::hich tho precise point is decided, the idontical point


17


18 I


19


20


21


22


23


24
1


"25 I
26 !


I
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raised, if it is not nquarely raised this afternoon.


3 WALDO F.ALLOOlI on th e st and for further


direct oxamination.


and ans~er read, or either, reframe it. TIllat io the


absolntely clear; it YlOuld be as '...ell to have the (;nsstion


4'


5


6


7


THE COunT: I think perhaps I OUt~l1t to make the I' ceoI'd


8 question? (Last CI'.1eotion read by the reporter.)


9 ER -:1OGEHS: I have the tranocript here. (neadin:j:)


10 Let me see ~nlat tho witness re~resheo his


11 recollection from. I call for the enforcement of tho 1"1.11e.


the ".'iJ~ness.


UR P..oGERS: "I'!"ay be conc eded to be a book of short.hond .


not es '([hich your Eonor no\'! has in his possession.


1'.1h110 couns el io examining the not 0-


I think th e record ono;ht to shOe,,! it ·';as


The COurtit.


forth", and thereupon you s ont the jnry out.


The COurt -- Yes Gir. ]'.11.' Fredericks; Yon are entitled to


incoT:1p3 tent, irrelW<:U1t end i.nn<.;tericl, and '-hat the ))1"0-"


vioions of 0 ection 2047 find 205/1 have not Leon cO!?1plio


"ri th, and t.hat. it is incompetent J" no foundation h()s be


a shorthand book.


books, you may bear in mind yonI' former adminition c-nd GO


noon and handed to me at receos, I '''Jill now retnrn it to


THT~ coum:: This book thot ~'ms exa-r;J.ined dnrilr; t.he fore-


1'11. n01ETIS: I obj oct to the qnestion on t.he gronnd it io


1m FHEDE"[ITCKS:


12


13


14


15


16


17


18
1


19 !


20
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23


2·1
I


2- ia,
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I
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1 laid, ineomp3tont, irre levant end immeterial. We do not


2 obj ect, if your Honor pleasc, to OIly relation of t.he CO!!l


3 plete statmcnts made by the dcfendant at the Hayward


4' Hot 01. ~.7c rocot;nize that tllCY ere cuti tled to introduce


5 evidence, f'.Ilythins "[hich is complete and rocl.lratc af


6 ':!hat the dcfcndant sai d at th c Hay ward hotel relative to


7 the mat tor, of conroc, not relative to other mat ters vlhich


8 ore not germane to this issue, but ~e do oQject lUldor


9 the conditions as o:dlibi ted by this ...-ceord to tho reading


10 of the no ten or I' ofreshing his r oeoll ootion from t.he not os


11 I bocauso t as I have said, 201? and 2051 have not boon com


12' plied "."i the


13 THE COURT: I think your obj oc ti on is ':roll t uken on that


14


18


19


20


21


22


23


24


125
I


26 :
I


g rOl1_'Ild •


Jfrl FOHD: If the court please, thc obj cction that they noy!


make is a little dif'fercnt from tho gronnd made thio monl-


in:~ • The ground th at they noVl make io that. tho ':!i tn eoo


nay not testify to ':;11at ",as 11 eard G,t the tim 0 he '7as in the


l'OGtl listonin,,; to the conversation between thO defendant


C:l1d Hr P.arri~,;ton, on the {~rolU1d that he ~"id not hear all


of the conversation, but only a part of it. That is


tho 04j cGtion made [:tt.he ]Jt' esont t.ime, and is a different


o1Jj cc t ion from the on e nade this mo min'";, rnd b cfore your


EOUOl' 1'n100 on that ~~
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MR. ROGERS. The note book, if your Honor pleasE;t haa been


present. .


THE COURT. All right, stand aside.


1~E COURT. The objection has been made on the ground that


the foundation has not been laid by complying wi·th 2047 and


The court sustains that feature of the objection2054.


without--


MR. FORD. Regard to the present one.


mE COURT. In regard to the other objection. Objection


oustained upon that ground is ae complete as if sustained


on any ground. Sustained solely on that ground and upon


the other ground, that is, the challenge that the fragmentar


conversation is fragmentary, is one upon which the court


expressly reserves its ruling.


MR. FORD. ·Then, if the court please, we be1ieve the founda


tion has been laid in every respect, but 1 understand the


contention of the defendant at this time to be that the


foundation is incomplete becauae he, the defendant and his


counsel, are unable to read shorthand and consequently


cannot read the witness's notes to the jury?


THE COURT. Yea.


MR • FORD. That ia the ground upon wh ich it is sus tained.


THE COURT. That ia tre ground upon which the court is sus


taining the objection.


UR. FREDERlCKS. We will have to Withdraw the witness for th


~s
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marked as an exhibit in this case?


THE COUR T • No.


UR. ROGERS. Mr. Falloon, 1 dee ire to mark this note book


as an exhibit for identifioation.


MR. FREDERICKS. Just a moment. We have nc objeotion to


any marking being put on the notebook that counael may


'ilish, but'rJwe object to the notebook being taken out of the


possession of the witness.


MR. ROGERS. 1 assume that 1 could not do that, under the


present state of the record.


THF. COUR T. Yes.


!iP • ROGEPS. But 1 can mark it?


THE COURT. 'fea.


MR. FREDERICKS. We have no objection to its being marked.


THE CLERK. Defendant's Exhihit G for identification.


THE COURT. If it is marked for identification. even then


tha t pu ta it in the cue tody of the c our t.


MR • FREDER leKS' If the other side s tipula te it does no t.


bu t they do no t seem to ask tha t •


MR. ROGERS. 1 do not think, sir, by marking it for iden-


tification 1 am entitled to ite e~pounding••


TEE caUR T • Al) r i gh t •


MR. FREDERICKS. lost l.!r. Rogera write ria O'.V:} name acrose


it in hie own handwriting. ~nd that is better than the


clerk's mark.
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of absence.


JAR. ROGERS. When 1 wr i te my name it is wor th money.


a witness oalled on behalf of the people, being first duly


BIT TIN G E R,


DIRECT EXAMINATION


G UY


MR· FREDERICKS. State your name to the jury.


Guy Bi t t inger •


sworn, testified as follows:


MR. FREDERICKS. It wont be worth any this tim~.


(Book. referred to marked by Mr. Rogers.)


Q Where do you live, 14:. Bittinger? A Chicago.


Q How old are you? A 37.


Q What is your business? A 1 am a detective sergeant


for the city of Ch icago.


Q What of ficia1 poa i tion if any have you held there?


A 1 have been detective sergeant for the last ten years.


Q fn·the city of Chioago? A Yes, air.


Q City police foroe? A Yes, sir.


Q. And at present what is your occupation? A 1 am employed


Toledo? A In Detroit.


by the William J. Burna National Detective Agency.


Q And what is your conne~tion With the city detective


deparment . of Chicago at present? A 1 am on a year~ leave


Q Do you remember an occasion a little over a year ago


when J. B. MoNamara and Ortie MoMauigal were arrested i25
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1
Q In IBtroit? A Yea, air.


2
Q Michigan? A 1 followed McManigal over to Toledo that


reaeon.


M.R. FREDERICKS. And the anewer, "Yee, e ir "?


night. and we went to Detroit the next day.


MR. ROGERS· 1 move to strike that out aa hearsay, incom


pe tent.


THE COURT. Str ike it out.


MR. FREDERICKS. 1 do not think it i9 hearsay.


THE COURT. It is not responaive. Strike it out for that


'"'"'\
Ii


.}


1\
I


:r. B. JlcNmnara


The answer "Yea, sir", ie in.THE COURT.


after you had arrested


MR. ROGERS. We object to that ae incompetent, irrelevant


and immaterial, hearsay and no foundation laid.


MR. FORD. Preliminary.


THE COURT- Objection overruled.


A Why, :!.r. Burna t a son Raymond, Malcomb McLauren and


\MR • FREDER leKS _ Q Call ing your at ten tion to th e time, now


lnd, well, 1 )


will say at the time you arrested him, who all was in /


your party?


Billy Reed my partner in the 6hicago police department.


Q And after they were arrested in Detroit did you leave


Detroit 'for eOILewhere else With them?


MR • ROGERS. That ia objected to as irrelevant, incorr;petent,
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25. irmr.ater ial, not with in the issues, no foundation laid.


26 T~!E COtm'T. Objection overruled.
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1 lAB • ROGERS. Exception.


2 A We took tha 11:25 that nign-t for Cricago. ~


.3 Q For Chicago? A Yee.


5 MR • ROGERS. The same objection.


6 TPE COURT. Overrul ad.


4 Q 11: 25.


7 MR. ROGERS


~ow long ~ere you en_route, approximately? \.
I


Exception.


8 A About nire hours.
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St.ate \'.nether or not dnrin?, that tino, '7hi10 you were


en rout e, you had a conversation \'ri th :r. E. 1l[clIamara, in


reGard to the caune of his arrest and in rer;ard to the dyna-)


4' mitin3 of tile Lon Angeles TL'lTIes; yes or no. A yes sir. /


THE COURr: strike out the answer for the pnrpose of ob-


5


G


,~


(


~'Tt P'()GEHS: I object to that -- Pardon me --


me.


A Pardon


j ection.8


9! UR F.QGEP..S: I o'bj rot to that as incom~ tent, irrelevant


and immaterial, hearsay, no foundation laid.


!"U FREDERICKS: I will. ntate it in preliminary to sho\"r-


I am admittin~ t.his only upon tIw theory that


THE COUilT: If it is pr eliminary, I will


it, and you ";0 <,head ','rithont statin~ it;


10


11 I
I


12 I
I


13


14 I
I


15 i
I


16 I
I


17 I
18 ,


19 I
20 i


21 I


ing


ahead and ask the fluestion.


J'1"1l :mEDB'RICKS: yes sir.


THE COU' ':T :


it is p.~ eliminary.


i.'m FREDETIICKS: I underst Rnd.


limina J:'J •


THE COUUP: yes.


let him answe~


that is, you ~o ')
.,//


So far it has been pr e-


22 ~nl Jr?:EDKITCICS: Relate that conversation in so far :~,S it \


23


24


25


26


refers to' tIle natters I have ncntionod in ray l:;.ot ques- ).


tion.


1rn ~!.oGET'.s: I 0 bj oc t to t 11e t as h carsay, incomIUt ent ,


no foundation laid, irr(~lovant and immaterial.







3 ?~1 ':{
,..... u


1 versntion between J. :B. UOlTamara and tho '7i tnosn direotly


2 after his arrent, no foundation is laid for it, and '70


3


4


must. rOffi(;rlber that .T. B. 1~cHa:"11Ura io not on trial, but


Claronco Darrow is on trilu.


5 T"~R FHEDETlICKS: The matter is nhowinn; thc'.t. this 111M, 1f r


6 Bittinger, \'i'as a vritness in tho caoo of pooplo verSllO


7 j' TclIaIl18ra, "and that he had fi:)cto UDon it.


8 J.Tn HOGERS: You have no nood to relate a convernation be-


9 tvro en him t:nd l!clTaTJ'lara to GlloY! that.


10 ifR Fl1ITJ)ERICKS: That is one way of doilt~ it.


(~;Uatement read.)


rffi ROGE1<.S: Yes, tlnd it is an illeGal '..~, if YOU1~ tronor


ER :ED"tID: 170 have to show, not only that ho ':Jao a ':Titneso


11


12


13


14


15


16


please.


THE COURT:


e,gain,


"Reed that statement from Captain Rredericko


17 but he wan a materIal '7itneas.·


curred between ?!C1H'Jnara, tho defendant in tho case of Pco-


rm rOOETIS: If your Honor pleaseo J if the conversation oc-


fact itself


'"7hat --ran said by HClTa"lara


any "ray.


is all that io matel~ial.


(:'.l.ld h 0..arn"W of the s ccond d e:;ree. Even if Yc:na~ara .


oaid an:lthlllc'1 to him that '.7onld not Lind the defend[:;nt .


certainly could not bind the defendant lU"1.d no foundation


!lGB been laid for it; it is collr;tcral in over-J rospect


pIe aeainst :Jclianara and tho 'Ti tneno, thO
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case


]'fll :FREDETIICKS: yes, it is ;.:n z.dmisnion t'nd confession


UTI. :PPJIDEP.ICKS: It "yould depend on whether that "",hich


the 7JcHamara, ,'Tho -;78S tho defendant in t.hat case, said to


the "';i tnoss ":ras a matter whic h made this vri tneso a -.-Ii tn ens


in t.ho rrcITamara case; that is, such as a COIl fonsion or


admission, and it is nooonsary for us t.o chow that V:r


Bittinr:;pr ViaS a "fitness in t.lle case of tho People versus


'·cUarnara;in order to show that, "/0 munt show that he had


fac to "I'ti thin his kno<7l eds 0 '711ic11 made him <;1 --,'i tncos l'lld


these are the facto that I a'TI. cndeavorin~~ to sho,"r. p..ny


thin·~ that, for instance, t:',ssumin1 that, a dofondal1t 1100


made a confossion -- I simply cite that as a hypothetical


soy.
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1 aci'!11isrdon.


2 THE COUTW: 0110 ,laos not b ec orno a ',~,i tness merely b eooun~
'\


3 ho ha'3 a nubpoen8 served on him; he must mo\,:/, none mator..!
//1"."1


4 ial fact.


5


6


7


8


9


10


11


12


13


J'rn mGERS: And tho fact he does know nome material fact,


must be bron:;llt: to the attention of the person charGed


tmder t.hone circl1mstt'l1ces.


J11 :p11EJ)EF.ICIm: '70 fannot do tllot all at one e.


TI-!F CQtffiT: I think ur no.'1 ers is I'i~'.ht chant that. Do


you avm'l tIlO intention of no cOnIl1cting it?


"-R J?TLlIDEFtICKS: Yes sir.


iffi DARROW: 1fr :I?ord scid he would be a '7i tnosn 'OIhether he
\


knO':1 anythine: or not, y"[hethcr it was comp3 tent or not.


14 THE COURT: The court never ooncurred in tIl at definition of


TEE COtm.'l':. Tl1at io the ernestion to ~~-'Ilich 01:.0 ection '-ran


1Fi. DARROW:' Io tl~ t the on e thct t.Il 0 obj ccti on io mode to?


un DARROW: This is certainly the rankest h cr\rnny, your


(Last t~o ~uestions read.)


THI~ COURi': Obj cotion OV ornlled.


Bonar, to repeat a conversation lon~ bofore tIllS time cQth


nomobocly . else.


made and overnl1ed.


r:. ':1. tne s s •


Fn. ffiEDETITCI:.S: Read the 10 at question.•


HH. :'OGK'S:, A.'1d overruled?


7!r"R ?OGETIS: Exception.
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1 :urn. '~;oGEliS: Exception.


6 Hotel infutroit. HO '.'1a11tod to k10\7 ":hat he ",.ras arrested


7 for, emd who I wao. I told him that I wan a United Stateo


Hamara and my::;clf --


~~uthorit.y for arreoting him.


r~lrin~ that convernation that took place betwoen llc-


office safo in Chica~o, and ';,,/e took him down -- this "Jan


Central depot -- kne,7 there was a train loavinc-; there at
dO\m


1:20 -- -::l1m 710 ~ot to the depot he be~ml to. A


A


govern'110nt officer, and he ":as y;anted for blo\rin~ 1'11 0 post


r: bont a quarter to one. We took him dO\'JIl to til 0 1'i'ichigan \
l';1


I
accuse nn of I


bciuJ Pinkerton detectives, and ':ranted l1S to show nomo
~


.... ~''''-
TIR ]'llKDERICKS: That is the q.l cation. A Why, \'!hen I '\,


first arrested HClTemara ,l ':rao in the lobby of the Oxford \,


2


3


4


5


8


9


10


11


12


13


14


15 :rnl DARROW: Junt a moment. Is this ;::1 tneon to be pcn"Ini t t-


16 <:Xl to relate the ':rhole conversation [-atwoon himself ::nd


17 J.:r. ]'I"cITEunara?


18 THE COUll': That "":as the question.


19 un IARTtOiJ: Your lIonor me6l1 to let him rela;~e t;ll tho con


20 versatinn he had betwe n himoelf c'nd j. I3. lTclTamara?


21 I'm 1'REDEHICY~: That was tile mlin::;.


22 1'R :DARROW: In thin case


23


24


THE- aoum,: precisely.


,~u J.oGEPS: DOn't aI",;ue; it llr.s bo.en ~..rgned.


25 ~"'n. :tAR~O\T: There ni'1llt heNe been TI1l.'..ny prejUdicial C'.nd


26 relevant thin~s between hin r.nd j. }j .. lTcUamara over ':[hi
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1 WO IHiJO no cont 1"01.


2 UR T:nGETIS: I amr~oin~ to quit pract.icing lm7 if' Ctlory


3 statf!mcnt of my cliont to wory police OOi_'30lmt on (arth


4 is t.o be admitted against hiT1; 00 '.70uld cver-J lll\7Yor who


5 prDctices law.


6 "''11. }\IT;,J)ETrrCl~S: TIl e oou:,:'t has 1"ul ed ~'lld "JO nro PI'OC codil1g •


7 'fIlE CaURI': That 'nlS t.he 0141 oction and the obj eotion '7as


8 overruled.


9 Tf'l. ;'OGE?S: R"'\:ception.


yes sir.,A


At 11 :25 .-:e took t,ile train ~md ':rcnt


This was 011 noid in tho Jrosence of HClTf:,il1Ura. ':i:hO-----~


;~aGEng :


A


waiver is 11 ('..re, if you ":('mt to nee it.


back to Ch1ca,,;o. '.7e ,;ot "" dra....linr; l~oom 2.ud an apartmcnt--


About 9 0 'clock tIl at ni-~h t J~r lrclIG'..mara oi~ned a \Vuiver and


0100 ox:ocpt ,rhatwas said in the penence of Hr r':"oUanw.ra.


wa~on c c'..1110; 'ye got in and we 011 '-,Bnt up to headquartors.


'm ~'.oGEt::S: Is that covored by onr ol.Jj ection. A


A I sha~od him my star as so~gom~t of police of Chioa~~


and thero -.ms some lady in the depot; ho hollered to Jell e lady.


"Will you call a police 0 :rrioer·~· -7e arc boin,':: y,idnapped. It I
I


I caked him if he '7lmted to ~o tack to C1110a-'0 --;ithout <:'.11Y I


requisition pap ern. He said he wanted requinition PDrnrn.j
A llniforrwd offic or crmc 1n ,md I asked him to c all tIl 0J
Eft FREDEP.ICKS: DOn t t nay anyt.hin'1 t.Il at ',~as said to t;nyono
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Tlla t 11 e !lhad the kl1cric ~'J1 :,'ederation of Laljor


made.


I said, ttl don, t moy! enything abont t"llY job


AftOI' "Te had beon en route an hour or two, "!hy, Ho-A


Ee finally increased it 1:0 '~30,000 .. Ho said, "Ii' you


I said, "lTO,. thoro is five of us; that in not onouc~h.lt


rpHE COUH'J:1: yes, it should "be strioken out, tmd the ',7itness


is o,:;uin' odJl1onislled to confine his c.nswera at riotly to the


THE COUHT: Do you'\"rant that statement stricken ont?


That is not r espollsive to the question. All riqht, ria on.


conversations between himnelf fJ:ld j .B.HolIamara.


j cotion t hat it is im omp9 tont and no :foundation laid,
the


covers statement of the '7i tnona in toto and all th at. he,.
hao stated.


}fn. DARROW: We -",cmt to allege error on the ntatoment being


HTIFR.1IDEHlCIC.S: The oonrt, 011 tho motion of tho proneou


tionanrike out~tl1ectutoment that he nigned a',yuiver?


!Tamara said to mo, tt~.7hy, you haven't r'ot me for tIle blowin:1
\


up of any safe. You hnvc,;ot me fibJr that job out in Los ,
I


I
in Los Allr:eleo that you are :,eferrintj to". I-!O said, "Oh, i


--:--
Yes ,. you do •. It pe ""id "You "rant ~·o make a Ii ttle money?'f.- >J..., . l. I


tI naid,. Itl always like to nclw a little money. How much


you r;ot?lt I!C said, ttl "rill rr,ive you $2000 to let me '--:0. If


UTI. P1lTIDEiUCKS: GO ahead.


?ffi :10GETIS: I d ooiro to 11 ave it stat ed in t.he r eoord ny ob-
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. and it '7onld be i.i'l1pos nible to cOllvic t h1..'Ifl 0 r do :nything \


to him. It I askod him h0'\7 he Clonld'"';ot the t money. IIo \


said, .'Iby, to let one of them hold one ,Oi.oflJ..ltld'l~ot~~~llte·.hme,'onJ
othor one ";o,and inside of nix hours, he ' v - ~.:/ 1


to ns. tf All he ,'ranted t.o do"1.1S to Not a lon--; distance I
I


phone. 1:1ho11 "ro T"'Ot. to Chic ar;o, about. ? :30 ill t.he mo ming , )


took him to Reid's honse't r.nd sont for Hr Bnrl1s. /


Q Before you como to that, in the conversation


9 'l'HE COlBT: "7ait a moment. COlU1sel has asl~ed for a cOl1Gulta


10 tion.


11 Un. "CLOGEHS: (xO ahoad. That in covorod by our 01:6 ect.ion.
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commisBion of tbe offer~De and no fc·utldation laid.


TFE COURT. O'Jerrulcd.


THE COUR T· Prooeed.


It is objeoted to on theMR. APrEL. Just a moment.


~m . APPEL. Exception.


MR.POGEPS· The SD.lTe objection applies to ttia ';uestion


occurred, the Bubatance of it, all tte convernntion that


no tin the prE6encc of tte defendant, and long pr ior to the


time a 11 egad in the .i nul ctf!:ent ao tho day of tho alleged


A Why, he rclated--


MR. FREDERICKS. Q No~, coming back to the tiffie in tbo


sleeping car, Mr. Bi ttinger, 1 wish you would take your


time and relate, if you can, all the conversation that


oocurred in the sleeping car.


hearaay and no found3.t ien ] aid, the defendant not be lng


present, being declarations of a third p:::.rty to the witness,


ground that it is incompetent, irrelevant and in:m9.terial,


occurred in tte sleep ir~g C:::ir.


TJTE COURT. Yes; o1-jection overruled.


MP. POGERS. Exception.


~!R. FREDEF10KS. D,.:n't--welJ, give t'e conversation that


as was ~ade to the laot.


r.~R· rPEDF.Pl eRS. QWt~at cr~e 82.id ~nd ·.'!hat +.b e other aaid.


A We 1], he go t- -he told n.s aboll t tt€' Al toon Pr others whO~


had been ttrowing some borr.bs llI'ourd Bt,ic3.f,c, said the


police caugrt them cor::ing cut of the cuildine;


with the sawdust and cob~eb9 on therr righ


5a· 1
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go, he got very friendly and told me th~t the only thing


present.


he ever regretted out in Los Angeles he didn't blow up


....-,.--_...--
to let him\\


,..
\
\


-......,-
....\


them \


1we better take his money, if we didn't /


/
-''''''--''k''''-''''


Overruled.


After we had set upon $,30,000 as the price


THE COURT.


take $30,000 why, Mr. Darrow would get it •


explosion occurred, and they were not able to convict


and they wouldn't be able to convict him, and we were


making a mistake,


A


MR • ROGERS· 1 think he said that om e.


MR • FREDERICKS· Anything said abou t the LOB Angeles Times


or any of the people in the Times?


MR • APPEL· Wai t a rnomentr-\',e object upon the ground it is


incompetent, irrelevant and irrmaterial, and hearsay, no
. to


foundation laid, too remote~ the time of the alleged com-


mission of the offense as charged inthe indictment here,


tearsay, and the defendant not haVing been shown to be


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 that son-of-a-bitch Chandler. pe wished he blew him so


19 high they didn't find a piece of him. 1 asked him how it


20 was they didn't get Chandler. He said he didn't have


21 tirr;e. He went to a telephone booth and looled in the book


to get his address and couldn't find it, had toget ou~


of town teo quick that night. ----MR. FREDERICKS. Q Uow, did you have any conver6ation\


with him at the -Reed Houee in Chicago? A 1 talked


very little--l slept with him the first two nights but
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talked very little with him.


How long have you known him?Q


\


Q Now, do you know Clarence Darrow the deferdant in thi~\


case? A Yea, air.
\


A 1 first met him to \


talk to him aQout the 5th day of last June a year ago. I
Q 5th day of last June. Where did you meet him? A In i
the Union reotllurant in Chicago on Randolph strlJet right)!


around from hie offica.


1


2


3


4


5


6


7


8


9 Q Down in the restaurant, in the restaurant? A ln the-


10 1 \'7ant i.nto the bar "ritb a friend of his and the friend


11 of hi a _came and told f:\C he wac in the hallwny and as ked me


12 to go upstairs and ta1k with him.


13 MR • FOGERS. Tha t is very anonymous, suppose 1/10 h'3,ve the


14 name of h io fr iend. 1 rr.OYC to otr ike th at out as a: can


15 elusion or opinion.


16 llR. FREDERICKS. Wait a rr:inute--


17 THE COURT. 'the worda of the 'l'/itT'.esB 3re entitled to be


18 strioken 'Jut as a cor.cluaion or opinion and it io so ordered


r.tR. FREDF,BICKS.· Cau!"l~el w':\nta tre nar.Je of tre fr lend?


A Wi 11 iam 'l'urner-.


Q Wh Ett -did you do 3.f ter yell t a1}, ed to Turner? A Turner


money, that 1 could quit the police-


MR. FREDERICKS· JuBt a n:omer.t--


1 had a crance to ~ake a Jot of·


Q. Wh~t i3 the nang of 'the friend?


came am t("lJd me th3.t '


)hR • ROGF.RS. Yes.


MB • FBEDER leKS.
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11m· ROGERS. 1 move to strike that out as hearsay and


2 incompe tent.


3 THE COURT. Stricken out.


4 MR • FREDERICKS· Mr. Darrow \VIlS not presont? A No, Bir.


5 Q We]l, go rigbt to--whcre did you go after you talked


6 to Turnsl'? A 1 went upstairo on the second floor where


7 the ladies restaurant is, Union restaurant, and Turner


8 introduoed me to \ir. narrow; 'tli. Darrow asked for a private


9 room in the hotel, asked for a room and we were shown to a


10 bed room. Whim we ~()t into the bed reom Turner Bn.id,


11 "1 am goinB to leave you two reen alone to get together and


12 talk things over, II ap.d Turner left the room.


13 Q. No...·, Mr. Bittinger, 1 wish you to relate that converaa-


14 tion that you had with Mr. Darrow at tl:at titre and place.


15 MR. APPEl.. Wait a n:oment--we object upon the ground it is


16 incon,petent, irrelevant and immaterial, and oollateral


17


18


19


20


21


22


23


24


to any issue in ttis case, being a conver6ation long
the


bafor 6 corpus del leti is said to have exie ted l accordi;ng
tt


to t~6 all egat ions of the indio trrent her e in, not compe-
,


t IJnt or relevant to any insue i'n this caae.


TFni: (;OURT. Hverruled.-
YR. APPEL. Excepti~n.


MR • F'REDKRlt;KS. Q You rem'3mbeI' th3t qucntion?
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2 the cane. I told him a little of .T.l1.Hcnaraara t s conver-:..


3 s ation. Ho asked me if I had made en aff'idavi t to it,


1 A


4


5


yes sir. ',iTell, I"r Darrow c:mked me ',',hat I l::nevr


::;nd I said, no, I had not. '7011, he sai d, "I winh you


"Ionld l'org et it It; he ta14, "Por~ et it, as much us you 0,"<21; \
6 don't do the boys any haT'Til." He said, "I amo;oinr; dovm to


Indianapolis tomorrow to seo tho boys ~nd ~et some money,


tq 'take care of me'?" HO said, "HOYT '.'fould :~5000 c10?11


thtt is not 8nou~h."


'.,
\
[


l
i


I
\


)
I,"You "rant t.o


I ::w.id, "Y;11at do you '·'ean


he said, 1fI 17ill ,,;ivo you


T ",,, J.' d It.,,.o
- ••> t;: , 1.1 J


come "rith 1'10 (md help me,"


and I ','Jill take care of you. 12


7


8


9


10


11


12 .:~5000. If I said, "':rell, I will see about 1t. If I -;ot np


13 end '.-ralked ont of the room cnd "'ront end told Tn:::11er --


14 '7ai t a minut e. ';Jas Darrow prenfJ11t ",'hen you t.old


15 TUrner? A no.


16 Thon dontt !'olate that.


17 you '"ere in -:-:he room "7ith him at that time? A Oil, <:;~out.


18 If) minutes.


19 And have you ,'olated -- is thore anythin-; fnrtl1cr


20 t.ha t yon thinlc of? A not at tllat ti~e t no.


21


22


110,7, did ,you r: ee Uti DarroYl ag ain? A yeo si r.


And ,'ill en f;nd ··.llere? A A fe'.'! dayo after that in


24 Q In rrr DarrOY1'S affic e? A yes sir.,


26 myn olf'.


25 ;m "'" ·rn .......11t? A 1'.•,rt~,r,. 1".'l".r r;:"l1.n·lcr, 1..f.r,<ala Y;uS p ViJ". ,Iv . . - .
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1 Q 17hat ','ras the convorsation tIl at occurred in tho pro-


2 sonce of lir s:'umer and 1"'1" Darrow and yourself?


3 ]'8 APPEL: The same obj ection, as last, your Honor; incom-


4 po tent., i rrolovant and immaterial; collateral to any i s,'3ue


5 in this cane; too remote; far removed from tho alleged


6 commission of tho' offense; not tending to l)rovc any 010


7 mont of the offonnc chargr'd here; to-wit; tho bribing of


8 J'uror toe k:mod.


9 rrIlE COLnlT: Ob,j cetion ovorruled.


10 HI{ APPTIL : E:co opt ion.


11 A \'Jhy, they 'v.:mted to convince me it'78s to rrry int.orest.l-


12 T11 ])1lEDETIICKS: lTo, that ',70uld lead you into objection


13 by the defendtmt. Don't nay trt~ley want tt , say y:hat they'


14 naid. A Well, Tnnler ntartod in to tell me hO\'1 liberal


15 ?~T Darrow was -,-rith everybody up in IdahO, al"ld it was to


16 int.erest to '10 in '7ith Hr DarroYT end help him ',-rin thif


17 case.


18 Q Do you know "rhot her lir TUrner "'as with l'T Darrm7 in


19 Idaho? A yes sir.


20 J!R EOGEllS: That is objected to.


21 IHl FUEl)' TlICKS:' All right.


22 TIm COUnT:' All ::'irr,ht; strike out the t'nsvrer foi' the pur-


23 pone of the objection•.


24 UK. ;:QGERS:; Objected to riS incoT:1ptcnt ,md i.nrrratc:-dal and


25 no foundation laid ,md 11 carcuy.


26 THE COU~lT: . Obj cction rmntoined.
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1 1' ru ::OGE:S: Jiovc to ntriko out tho t'nswer ~.nd ask that the


THE COURT: yes.


Shall I anSY10r that ~uestion?


A


TIlE COURT: yes, 80 ahead, 1fr Bittinger. _


VJlly, Tn rner told me that I yrao makin,g a great mint a.:.~o\
not to bo friendly -':ith Darro'::, not to do overythin:~ I \


could for him, that he YiaS the mont liberal man in t.he


A


~nd t.hrm1 th 0 money roay like it '·vas ',-rutor, up c,r01md


Idaho, and I",as malcin",; a ~;rr:atTI1intako by not joinin.:r;-:ith


him, so thon I t.old him I Y!Quld tal:e tho mattor under


nideration and I Ie ft.,


elroady otarted to cnswer tho quostion rnd the ','ii'moss ':ran


conditions, as m1nconduct.


Yrorld, he r:avo ono no:n up there ;:~15,000 and mother ';10,000


strncted to dioro1ard the anOYlCr.


THE COUl1'},: The samo obj oman, the same rnlinr~ end CCG ep tio


ER FH.EDE'ICKS: yes, I had forqotton t hat the ~ri tnoss had


j 1lry be instructed to disro~ard it.


ram counT: The anmver is st ricken au t end tho jury in-


JTR AP:rnL: Subj oct to t.he same obj ection made.


7TR -e.oGETlS: I Ess~~h the esldns of tho question under the


\
Fn FREDETIICEB: lIow, ]Ir Bittinger. state ':,nat "ras said 1:,0-)


j
t woonyou and 1fr Darrow or JIr Tumor ":hon yon t llree woro ,/
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tion to yonI' employors?


O


al


f


l Y part 0 f the convernation alone, or just '7i th tho three;


you? A JUDt ',-:i t.h tho t.hree of un.


State ",h.other or not you reportcd this conversa-


1


2


3


4


5


Q


Q


Did you talk to Hr Darrm: alono at that time
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or ',::ao


6 1m t".PPEL: '7ai t a moment.


7


8


9


10


11


12


13


14


115
16


17


18


19


20


21


22


23


24


UTl?OGIWS: IJet. us hear '\'I1LO his Q!lployer ',7ao. It is ob-


j ected to es being r. conclusion and hoaroay. If it ':rao


YJ'illitmtJ. Burns, why 1 et him remain anonymous?


~'rR ltlJRD: lIe stntcd he was employed by William J. Bums.


un FPJIDEHrCKS: I CM only ask him one question ut e. tino.


HP.. .l\PPTIL: rrhnt io not tho Ylay to coc.'roboratc u ,..Titneos.


I can ci +e your Honor to decisions to the effedt that. '-hat


a '-ritnoss 1o.10\'m, a third person, CP.Jl never be "~iven in


evid<nlce.


1"H, J?TIEDERICKS: Tllo?>t is not the question.


7'ET COUll: I "~rill hear from yon t i rrespc0tive of -·.110 hin


employer nay 1:..0.


jill :FOlm:' What he reported to ~J1Ybody ':ionld be 11 carsay t nn


quostionably. The fact tl1<:lt 110 :made a report io the fact,


hO':'I8vcr,. '.'Thich io not hearsay.' If I said I ':rent to 811C11


[.nd 811C11 a cane and I f:'B.YT Hr so and so or spoke to !"r so


r,nd so .. that is e fuct, bnt if I try to introdnce cny


CiJidence no to 'o:hat-as said and ·'.'hat ':Jas opol::en on thtt


8110\7 the relation 0 f -;--110 ·'ri tness to th 0 c asc and
the ";1 tneos "ras not ,-on accomplice bUt. "110 ncrely
passive ::"'eportin~ to llio employers :Tld llavin'1 no
~ -I. .- ....., .. _ J. ~ ......... ,..... .-...... " ..-.._,-...1•• "',r.. ...... ,. 1',-:,,." "·,(-1'-" ~. 1" ,~;+ ~ ... 7'.;-' __ .( -('-"


occasion, that '70nld Le hearsay. ':.0 just sil:1ply ",ish to
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1 MR. ROGERS. "Did you report these conversa.tions? It If


2 that is not asking him for the contents of conversations


3 there never was such a question in the world l if your


4 Honor pleases.


5 THE COlJRT Objection sustained.


6 MR • FREDERICKS. Very well. Q Now, Mr. Bi ttinger I did you


7 Boe ~f.r. Darrcrl again tr,e third time in Chicago? A 11° 1 sir.


8 Q Defore 1 go into anything further 1 wEillt to go ba.ck


further. State whether or not you-well, this will be


leading but 1 think it is harmless--whether or not you \


brought also J. J. McNamara fro~ Indianapolis out t~


A Yes, sir.Los Angeles?


9


10


11


12


13 Q And state whether
'.


or not you had oonversations wi th )
J,;i'


~i


14 him on tl'e way out? A yes I sir.


15 MR. APPEL. 'Rai t a rTlomcn t--


16 THE COURT. Strike out the answer for the purp'...'ue of the


17 objection.


18 NR' Ap~EL. ~e object to that on the ground it is incom


19 petent I irrelevant and immaterial, hearsay; calling for


20 acta and declarations and condi tiona not affeoting the


21 defendant., not made in his presence l collateral to any


22 issue in t}">is case, no fou.."ds.tion laid.


23 THE COURT' Objection overruJ ed. Restore ttle a!1Swer.


ever, that you 924"" Clarence Darr-ow, the defs!idant in


case?


'.1:e will go


Q Now 1 when w~s theiback to that 1 11 ter •


MR • FREDF.RICKS. The answer 'Nas "Ves, air .n24
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A August 15th, in the Alexandria Hotel here in 1.os Angelea!


Q JJad you had any communications With him since the laet\


time you saw him in Chicago before you saw him here in ~~


4 Angeles? A '1'hrough another par ty •


5 JAR • ROGERS • Tha t is h eareay.


6 MR. FREDERICKS· Well, let us see; 1 will s,,~e whether it


7 is, whe trer it can be made rr:ater ia1 or not.


8 MR • ROGERS' 1 move to atr i~{e out tl'a answer· as a conclu-


9 sion.


10 TPE COURT· Str i ke it out.


11 MR· FREDERICKS· Q Did you haiTe a convareatiomvith Mr.


12 Darrow at any timp. in regard to whom you should coniIDuni


13 c ate) in regard to the channel th:,ough which yeu should


14 con:wunicate with him whiJc he waa in 1,06 Angeles and you


15 Were in Chicagoi'


16 MR. ArT"El.. We ohject ~o that on the ground. .it is incom-


17 petent, irrelevant and im~aterial; leading and sugges-


18 tive; no foundation l~lid; it ie hearsay; collateral to


19 any isaue in this case, not tending to prove any element


20 of the offenG e charged in tr.e indictn;ent.


21 THE C0URT. Objecticn ~verruled.


22 ~R • APPEL. We except.
\


23 AYe a) s ~. /


26 con:rrun icate with a tra-r. narred Cavanaugh at Venice, and he


24


25


MR· FRE DEB 1OKS. Q .and wh '1. twas th!1 t?


A 1 was to corrn:unicate with William Turner and ho was
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1 would get in touch with Darrow.


2 Q NOVl, when you met :'lir. Darrow here in Los Angeles (In the


3 15th of August what time of the day was it you met him


4 f ir.s t'? A About 8 o· clock in the morning.


that no foundation laid.


Q And what occurred between you at that time, what was l
said and done?


5


6


7.
J


8


llR' ROGERS. W~o wag present and the place1 We object to


9 TITE com T. Objection 8110 tained.


andria.


to any iBsuein this caae; net tending to prove any


it is hearsay; collateral


it is incompetent, irrelevant and immaterial for any pur-


MR • FREDERICKS. Yen. 1 wiJ 1 amend the qUBBtion.


Q At the time you met him heTe in tho Aloxandria,


present? A Just !,~r. Darrow and myt'lolf.


Q And whore did you reeet him? A In the bar of the Alex-.


poses, no foundation laid;


ha.d been able to eet hold of any evidence for rim.


Q Did you have a converEFltion With him? A yes, sir.


Q Relate that conversation.


11R. APPEL Wai t a mornent--we ot ject to th at on the ground


element of the offense charged in the indictment.


'J'l-lE COURT. Objection overruled.


MR. APPEL. E1{ception.


A t18 wan ted to kno'l: wba t evidence we h:'J.d agains t the \


Mc1'lamaraa and whore the evidence was kept and whether 1 \
25
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\
\


ha~e\1 oaid, "l


Namara had· ~hen he had been arreated in Detroit. He
a


says, "That is /damn· strong piece of evidence agains t


him., 1 wish you could get hold of that."


4


5


6


1 him that 1 had tr.e keyo that 1 had taken off of J. J.


2 MoNamara when 1 searched him at police headquarters


3 Indianapol is, they wer e the same dupl ica tea of keyB


7 already got hold of it. 1 ha"lTC hold of 27 or 28 hotel


8


9


10


registers. 1 have one re~i6ter ~here J. J. YoNamara signed
I


f9t" his brother as J. B. Br icc at a roadhouse ou to ide of


Indianapolis at a dinner, and J. J. McN~marat8 own hwnd-


11 writing." He said ,"ean you get hold of that? n laaid,


12 "Yea. U He asked me how 1 would get possession of or get


Did you see hirr. hetweon that Cl.ne! trc next rnorniY'!g?


ho Id of it and 1 Baid 1 VII as the onl y one ~'.r. Burr:s would


[< j.r •VeeA


"A}) right, pow much1 B aid,


Q. There? A At u. e sarre p1 ace, i 11 tl'e bor of the Alexan-


dr ia Hotel.


trust and he was going to 8 end ne out. He wanted to know


if 1 couldn't arrange for a oouple of hh1 boys to hit me I
on the he~d when I got on tho t:r1.in and ta:{e it away \


I
from me. 1 B aid, "1 will see, 1 "rill let you know when 1 \


am going out \'lith that evidenoe." HI-! said, "1 will bring \


\
\
f


I
at 8 o'clock. I,


\
A No, air.


Q Did you Bee "im tre next morning?


up SOllie money tomorrow "


will you bring, and he Rays, "1 will bring down $1,000."


So we parted and made an appointment to ~Aet


13


14


15


16


17


.18


19


20


21


22


23


24


25


26







1


2


3


3293


Q And that was the morning of what? A The 16th of \


Aaguet. A.)
Q And juat state what occurred down there at that time.


4 MItt. APPEl•• We object to that on the ground it is incorn-


5 potent, irrelevant a~d irnnaterial, hearsay; no foundation


6 laid; collateral to any issue in this case, not tending


7 in the slightest degree to prove any 9:e~ent of the of~


8 fens3 charged in the indiotment.
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1 fi'lIP: COUHT : OVerruled.


2 If'tl APPEL: Vie e:tc cpt.


POJ:'ter called


7;C 01:6 oct to


A yes sir, in the


All this is admissible, all tlris that porter


,:,t1at is his l1D!'10? A Porter. so I didn't ".'ant to


',7110", hoc fmO in t hore in the mo mil,\~ •


BY 1m, FHEDERICKS: who "'''Jas first, you or ho?


row.


Q


TEE COURT: I (;"1!1 asl=in~ thO '-"fitness.


npeak to 111..'111 in front of the nevlSpaper man.


un. A!'''JE'.L: .. ·~o make tile ebj ection to this:


2J1y ntatements madc 'by the reporter of the Times 0 r :Jny


Ti!I~ COUHT: IS this in the prescnc e of 1li r Darro'w?


said?


that Ii ttlo llull'."rw t.hero, comin,~ towards mo. I '.'tent up


to meet him, <:n d as I '7ont up to meet him I mot. a nowspr.pe r


down about half an hour or so ahead of him; I sat in tho


Q


prononc 0 of l1r Darrow.


j'rTI APPEL: ThO opinions and stat.encnts of t.hird parti os in -


lobby of t.he hotel vrhere I could watch both entre,nces,


c:md t,bOllt 8 o'clock I Deon him come in from the bar throngh


;"n. 1101E?S : J'.'ro1:o yonr obj ec tion.


l"U FREDERICKS: yeS sir, this is in tho presonc 0 of Hr Dar


A


'"R FREDERICKS: I think it is.


us over, and he says, "Bere is a fUnny combination; here is


Darrow tmd HcHa-mara' s ~a"''Yertf --


nzn from tIle Times there.
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•


and I went down into the little wash room and when I came


.


incompetent, irrel9T~tand immaterial; no foundation


A Why, I was probably


He says, "Let u·s all go in and hav


I said, "No, I am not drinking anything aa little drink."


Times representative. a


back ur Darrovv VItlS alone, and we v,'ent in to th e b~r t an d he


said, "I have got that money for you this morning." I said,


I don't ~~nt to take it in here; we may be v~tched."
open and


He said, "Do it here~above board, suppose you are being


vetched; I know you in Chicago, tlnd you bow me and we


have a right to me et and talk and have a drink. Suppose


some of Burns' men are around, what is the differenc e,


the bolder you do it the Ie s s th EU will think of it.


you. •


observations made by him in the presence of the d efend


ant or of the wi tness on th e ground they are hearsay,


laid, and we add to this obj ec tion the former obj ec tion


to the question propounde -d to the witness.


TEE COURT: Overrnled.


20 feet away and Porter called me over to Mr Darrow and


I said, UNo, I won't do it here;· I says, uYou go up to


the mezzanine floor; you go upstairs and I will meet


UR APPEL: We take an €Xc ept ion;.


When I got over there he said, "Here is a funny combina
\,


tion " . \


::r::E::~~N~::8S::erAsn:o:t e~:m:ed::~:i::::i:~'\
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MR ROGERS: What kind of a floor? A :Mezzenine floor.
\


\So as we stepped to the el evator t he handed me -- \
\
\


MR FREDERICKS: I don,t think I follow you after that, '


after you left the bar, where did you go? A We turned \


around to the elevator and went downstairs into the


basement J through the .washroom and around where the eleva


tor is, and as we stepped on the elevator, ur Darrow hand


ed me a roll of bills, which I thought \Vas the $1600. He I
f


got o:J'f at the parlor floor and I went on upstairs. /'\/


Q .State vm ther or not you got into the elevator?


A I got into the elevator with him. ')


Q After you got into the elevator, state whether or not


J,(r Darrow got into the elevator 'with you,? A yeS sir.


Q And then did the elevator go up? A yes sir.


Q .And then ,mat occurred? A He got


floor and I v.ent upstairs to th e top of the house and}lr I'
/


Bltrns end gave him. th e money. !


Q How much money was it? A I didn't count it until I }


got back to your o}fice and found out it was $500. \


Q Now J after you got off the elevator, and handed this l
\


roll of bills to Mr Burns -- that is 1{r Willimn :r. Burns? \


A Yes sir. )


Q What- did you do?


1m .APlEL: Wait a moment. va object to that on the ground


it is incompetent, irrelewant and innnaterial for


poses; it is hearsay; collateral to any issue in
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THE COURT: I think it does.


dence.


A I went back to th e perloroverruled.


yes, strike it out.THE COURI':


THE COURT:


arrangements wi tlJ. him" being stricken out.


no foundation laid; does not t end to prove MY element of


the offense charged in the indictment.


floor and met Mr Darrow and made arraP~ements with him


to let him know v,rhen I was to start west with the evi-


THE COURT: Strike out that answer.


llR FREDERICKS: We have no obj ection to this part -made


MR ROGERS: That is more or less a conclusion.


MR APPEL: The last obj ection.


MR ROGERS: Very VI ell.


THE COURT: It will be so understood by this court.


-
MR .APPEL: Wait a moment. We object to that on the same


ground stated in our 1:r wious obj ection, e.nd on the fur


ther ground he is leading the wi tness.


THE COURI.': Obj ection overruled.


M'R .APFEL: we exc ept.


M:R ROGERS: Does thtt obj ection, "the same as our pr evious


obj action" cover it, your Honor?
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:M"R ROGERS: Very well \


MR FBEDERICKB: ;rust :elate the entire conversation'. )







3299-9pl A When 1 got back on the parlor floor he asked nie what


2 1 had done with the money. 1 told him 1 had planted it.


3 1 said, "HO'N much was there? 11 And he said, "$500.11


4 1 said, "1 thought you were gOing to bring $1000?" He said,
I


5 "We are a little bit short this morning," he said, "money


6 ain't rolling in as fae t as we expec t, so far we have only I


7 got 180,000 ~d everybody is after our money ~ Be said, '\


8 "Give me a little tirr.e and 1 will take care of you, you


9 will get it all," he ,aid. IIdon't worry.1I He asked n.e


10 then, he said, liTher e is some man on our organiz '1 tion who


11 is tipping everything off to Burns, 1 would like to get the


12 credit of finding out who the spy is." So 1 told him, 1


13 named one of the labor leaders up in San Fran cisco and 1


14 said, III am under the impression he is the one that i6


·15 tipping the stuff off to klr. Burns. II He said, III would like


16 to get the credit of catching that fellow," and 1 said,


17 "I will try and arrange it for you. 1 am going to San


18 Francisco nc~t week and 1 know Burns has an appointment


19 wi th him and 1 wi 11 let you see them together." And with


20 that understanding we p<lrted. 1 wae to Vi ire him when 1


21 got to?".-San Francisco and wher: t'l-is maeting was to con.e


22 off betV1r{~n this Frisco labor leader and\-ir. Burns.


23 Q After you left ~J..,. Darrc.w 'it tba t time, where did you go?lid, •


A I went up and met " Burns and came to your off ice.24 i'ir.


25 Q And wna t occurred, so far as the money is concerned,


26 my office?
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MR. APPEL. We object to that on the ground it is hearsay,


it is inco~petent, irrelevant and immaterial, calling for


acts and declaratioTIs and conduct of third parties not


in the presence of the defendant.


MR • ROGERS. Manufactured evidence.


THE calm T. 0 bjection overrul ed •


M~. ROGERS. We excep t.


A We came down and went into a room outside of your


office and took the numbers of the bills and put them dO'lffi


and marked them for further identification.


Q HON many were present when you took the numbers of the


bills? A Why, some other gentleman, 1 dontt know his


nan-,e; 1 don t t know h is name ",-'.'ir. Bur ns and mys elf.


MR • ROGERS· 1 object to that. 1f they have got anybody


who took the nUIlibers of the bUls when Mr. Do.rrow h3.d trem


not when ;,lr. Bi ttinger and ~Ir. Burns had them, then it might


be competent, but to take the number of bills that this


witne6=Bj had, and Mr. Burns, is merely manufactured testi


mony and it is hearsay and incompetent.


THE COURT. Obj ection overruled.


MR •._,FREDER leKS. Th is is the second time nouns el has


'used that term. He can argue it when it goes to the jury.


Mp • APPEL· That is what the law cal Is it, your Honor,


manuf ac tur in g •


THE 00u~T. The objection has been stated into the record


and overr ul ed.
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1 MR • APPEL. For the purpos e of us ing it againa t the


2 defendant.


3 THE COURT. :~r. Appel, the objection is overruled.


4 1viR • APPEL. Exception 0


WCl.s taking down the numbers of the bills?


5


6


MR. FREDERICKS. Q Mr. Bitt inger, did you see the man who


7 MR' APPEl.. Wait a moment--we object 1:0 that on the ground


8 it is incompetent, irrelevant and immaterial, hearsay, no


9 foundation laid, calling for acts and declarations and


10 circumstances not in the presence of the defendan t, not


11 binding upon the defendan t •


a large number of nurrlbers is a very difficult thing and


T~E COlJR T. How does th is witness know that they wer e the


s arte bills?


showing the memorandum ~de at that tirre.and we are trying


to identify the memorandum do that the witness may refresh


his recollection as to the numbers from that. Remembering


MR. FREDERICKS' That is wh3..t 1 am going to prove, y·~,ur


Honor, 1 run go ing to show he does.


THE COLlR T • You have to show that and lay a foundation.


MR. FREDERICKS. 1 cannot show it all by one witness.


~ffi. FORD. We are endeavoring to lay the foundation by


The purpose is simply to introduce the
•


bills.


MR. FRn~DER 1CKS12
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usually a me Il:or andwrl is made.


TEE COURT' You will have to avow Y2ur intention


it up and show they were the Barrie bills.
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MR. FREDERICKS' That is our intention, your Honor. We


will pu t ;,lr. Burns on the stand when we ge t through 'IV i th th is


Witness and show these are the same bills.


THE COURT· All right. With that avowal, the objection is


overruled.


MR. APPEL· We except.


~ffi • FREDERICKS. What is the question?


(Question read.)'


A Yes, sir.


Q Who read the numbers off the bills?


MR. APPEL· Vlai t a mone n t--we o'c j ect to that on the grou IIi


it is calling for acts and declarations made in the absence


of the defendm t, not binding upon the defendant, it is


hearsay; incompetent t irrelevant and imnaterial for any


purposes whatsoever in this case; not tending in the


slightest degree to prove any fact alleged in the indictment


herein.


THE COURT Objection overruled.


MR • APPEL' We except.


Q Do you ren;ember the question? A Ye~, sir. Why, I


called off sorre of the numbers to bim and 1.1r. Burns caJ led


off so rre. We would pick up a bi -1 and 'call off the number


and serial and the number to it and put it on.


Q Did you obs erve the IT.an as be was wr i ting them down 7


A Ye~ sir.


MR • APrEL. Wait a rroment.
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THE COURT- 8tri ke out the anSW8r for the purpose of the


objection .,


MR_ APPEL· We object to that question on the ground it is


incocipetent, irrelevant and immaterial, hearsay, calling


for acts and declarations and conduct of tl1ird parties


not in the presence of the defendant, not tending to prove


any element in the slightest degree of the offense charged


in the indictment.


THE COURT· Objection overruled. Restore the answer.
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1 MR FREDERICKS: What was th e question and Msvler?


2 (Question ~nd answer read.)


3 MR FREDERICES: I wish to show you a memorandum which I


4 will now show to C01IDS el for th e defens e. (Memorandum


5 handed to 1fr Rogers) who examines the same.)


6 TEE COURT: Gentlemen of the jury. bear in mind your for


7 mer admonition. We vdll take a recess for 10 minutes.


8 (After reo ess. )


9 MR ROGERS: If your Honor please, William:r. Burns, a vvit


10 ness referred to in the testimony of this vntness has sat


11 in this court room v.hile this vvi tness vms on the stand tes


12 tifying. I am informed by persons Who were watching that


13 signals passed between the two. Whether that is true or


14 not, I don't know, but I do know that William :r. Burns was


15 in the room while this 'witness was on the stand.


16 1lBE CoURI': yr Sheriff, you will see that the courtts order


17 are obeyed in that respect. I understand yr Burns is to


18 be a witness in this case; it has been so stated by the


19 District Attorney. You will inform him of the courtts or


20 der that all witnesses are excluded from the court t and


21 that includes him and see that the order is carried out.


22 .Any question, in regard to a matter of that kind ydll have.


I 23 to be taken up at the time the witness is pr'esented, if he


24 is presented.


25 JefR FREDERICKS: Did you pass any signals with 1{r Burns


26 while you were on the stand? A No sir, none at ell,
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1 even refrained from sp eaking to him out there in the hall


2 at all.


3 Q Bow, yr Bittinger, do you remember where you were __
- .


4 MR ROGERS: Did I understand that statement was volunteer-


5 ed, that he refrained from speaking to him out in the hall?


6 THE COURI.':· It was.


7 MR ROGERS: Then, I may c ross-examine upon that?


8 MR FREDERICKS: undoubt ed1;r •


9 THE COURT: You may cross-examine v/hen the time comes.


10 MR FREDERICKS: No question about that.


11 (Last question read by the reporter.)


12 Q Mr Bittinger, you have stated that you saw the gen-


13 tleman 'wri te the numbers. I will ask you if you observed


14 vmether he wrote the numbers correctly at the time he wrote


15 them? A yes sir.


16 Q I will now hend you a piece of paper 'V\hich I have


17 exhibited to counsel.


tion for the using of the document to refresh his memo


MR APPEL: ,rust a moment, your Honor. We obj ect to the


witnesGs refreshing his memor,y fram that document for the


reason that it apJe aI'S in evidenc e that this document was


made up :from declarations made by a third party. He said


your Honor t that another person call ad the number and


somebodY took them down; that he a18'0 called some numbers


and the other person took them down. Now, he hasn't


laid th e founl ation in that -- he c ouldn' t lay the foun
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1 because he c'ould not. under the circumstances, show farom


2 his own knowledge, the document is correct. I think the
\


3 word ·correct" is used in the statute. Your Honor will see,


4 if your Honor calls a number there from a piece of paper


5 and the reporter takes it down and I call a number from


6 here and the reporter takes it down, that neither you nor


7 I could afterwards state except as to those numbers I call


8 ed--


9 THE COUR[': I have your point.


10 MR .APPEL: Now, the vlhole --


II THE COURT: I have your point. I will hear from the Di s-


12 trict Attorn~•.
13 MR FRFJ)ERICKS: Counsel is mistaken in regard to th e facts.


14 I will state the facts, and them if there is any lew, Mr


15 FOrd ,,1.11 state it. The factsthat the witness testified to


16 here are that he saw 1I:eman who wrote them down and that


17 he va-ote the numbers down correctly, that he saw the number


18


19


that Mr Burns called off, saw the bills that he ~alled


them off from, saw the numbers that he called.


20 THE COURT: Letts have the testimony read. Wait a moment.


21 Read the testimony; that is. the first thing.


22 MR FEEDER!CKS : You will have to go back qui te a ways.


23


24


I could 'probably cover it 'better by asking it again.


THE COUR[': There is a differenc e as to recollection as


to that.


R FREDERICKS: I can cover it without taking the time.


25


26
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1 THE COUR'R.: The defendant has a right to have it reread.


2 MR APPEL: . we are basing our obj ection upon our recollec


3 tion of the testimony, and if we are v~ong, we are wrong


4 in our obj action, end the basis of our obj ection may be at


5 varience.


6 THE COURT: Go ahead, let's cl ear it up.
-


7 I!R FREDERICKS: Calling your attention to the fact you said


8 Mr Burns read the numbers on some of the bills and you read


9 the numbers on some of the bills) I will ask you if you obo-


10 served Mr Burns -- the bills in his hand and the numbers'


11 on theJ:l at the time that he c all ad them off to the repotter


12 or to th e man who took them down, as well as the numbers


13 on th e bi lls that you call ed off and had in your hand.


14 THE COURT: DOn't answer that until we get an obj ection.


15 M'R APP:EL: Is this for the purpose of proving the competsncy


16 of the pape r, your Honor? The question whe ther he saw


17 them or not depends on th e situation of the parties. He


18 can state how they were; how they handled these bills, of


19 course, subject to the objection t.hat it is hearsay.


201m FREDERICKS: If a man says he saw anything, he saw it.


21 THE COURT: Your obj ection here is it is 1 eading?


22 },fR APlEL: Yes sir.


23 THE COURT: Obj ection sustained.


24 MR FREDERICKS: state y!hether or not you saw the numbers


25 on all the bills that "vere c all eel off both by you and Mr


26 furns? A yes sir.
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Q State .whether or not at th e same tim e you saw the


numbers written by the man who wrote them down? A yes


sir.


TEE COURT: Obj ection 01 erruled.


A ~o, I don't remember.


llR .APPEL: .And you know how many bills lrr Furns called


off? A No sir, I do not.


how many bills you called 0 ff?


1m FORD: That is obj ected to upon the ground it is not


crows-examination, as to this document vmich is the only


thing they are entitl ed to cross-e:Y.lIline on at the pI' esent


time.


Letts have that document. You know, yr Bittinge


~ State whether or not he wrote dovm correctly the


numbers that you saw on the bills? A yes sir.


Q I now ask you to refer to the document which I have


just handed you and ask you if you can identify these


bills?


JurR APPEL: wait a moment; we have a right to cross-exemine


him.


THE COURT: You wish to ecamine him on the voir dire? Go


ahead.


1m .APPEL:
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was Mr. Burns idea and sugges tion •


Q Now, how far were you from Mr. Burns when Mr. Burns called


Q Well, why that precaution, can you tell us? A Why, that


Yes,A


State whether the document that you now


Were you looking at the bill that he called off?


MR • FREDERI CKS •


sir.


off the bills? A 1 don't know; we were all in a radius


of 3 or 4 feet, just sitting around a small table there.


Q Did you, while he was calling the bills, did you have


a bill in your hand, for instance? A He would pick up


one bill and call it off and 1 would look at it. 1 would


MR • ROGERS· Who was it, Cap tain ?


pick up the next--the money was laying on the table there.


Q 1 know, they were called very rapidly one after the


other? A Oh, no.


Q SloWly? A We were quite a while at it.


Q You were overlooking the bill that he was calling off?


A 1 wasn't overlooking anything.


have was the one prepared by the l!lan under your observation


that you have been tal king about? A Yes.


Q By the way, you say you don It r emen,ber that man's name.


Do you t~ink you would know it if 1 mentioned it? A 1


Q He told you to look over to see that he got them right?


A Oh, no.


-
don, t think 1 would; 1 didn't pay any attention to it


at the time.
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Aves, sir.


put that number.


Q $20. 1 hand you another bill which purports to be a
the


$20 bill and ask you ",'s.:une question in regard to that.


Q The bill about which the witness has just answered is


5493. It has another number on it too? A We didn't


Q 1 hand you another bill which purports to be a hunired


dollar bill and ask you the same question. The first bill,


in order that the record may show ~t, is P 9502, $1001


A Ye~ sir.


out at the time and place that you have mentioned and


turned over as you say to the Dis tr ict Attorney? A Yes,


Q The second bill is P 4287, $100. 1 now hand you what


purports to be a $20 bill and ask you the same question


in regard to it? A Yes, sir.


Q 1 now hand you what purpor ts to te another $20 bill.


The bill which the witness just answered is abou t S 6167.


sir.
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1 A Yes, sir.


.
2 Q Ihe bill which the witness has just answered about is


3 P 8377. 1 now hand you another $20 bill and ask you the


4 same question 1 A Yefl sir.


5 Q The bill is numbered 5224. 1 now hand you another $20


6 bill and ask you the same q uss tion. A Yes, sir •


7 Q 1974. 1 now hand you another $20 bill and ask you the


8 same question. A Yes, sir.


9 Q That nur£.ber ", is P 8857. 1 now hand you another $30


10 bill and ask you the salLe ques tion. A Yes, sir.


11 Q The number, is 5736. 1 now hand you anotter $20 bill


12 and ask you the same question. P. Yes, sir.


13 Q The number is M 9172. 1 now hani you another $20 bill


14 and ask you the same question. A Yes, sir •


15
Q The number is M 4424. 1 now hand you another $2'0 bi' 1


16 a nd ask you the same q ues tion • AYes, sir •


26 and ask you the same ques tion. A Yes, sir.


and ask you the same question. A Yes, sir.


and ask you the S3lne question. A yes, sir.


Q The nUll.ber is VI 649. 1 now hand you another $20 bill


1 now hand you another $20


1 now hand you another $20 bill


and ask you the same question. A Yes, sir •


Q The nun;ber is P 9141. 1 now hand you another $20 bi -: 1


Q The number is 1946.


bill and ask you the same question. A Yes, sir.


Q The number is E 6427.' 1 now hand you another $20 bill


Q The number is P 4341.
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may be available on a few min utes notice any time it is .


THE COURT· Objection overruled.


MR • APrEL - Exception.


THE COtmT. ~he exhibit will be placed in an envelope


as one other exhibit of currency, 1 believe, and sealed


up and put in the vaults o~ the clerk for safe keeping and


MR· FREDERICKS. Q 1 now ask you, !\~r. Bittinger, 1 may


have asked this before, but my n:entory is not clear:


Who produced those bUls there when the three of you


were present and they were counted out and nurr:bered off?


MR. ArrEL. We object upon the ground that it is hearsay,


calls for the acts and declarations of third parties not


Need not rerr:ain in the court room.called for.


3312
Q The number is r 9935. We now offer these bills, pur-


porting to be $100 to be marked for identification as peopl s


exhibit, whatever the number is.


TPE COURT. Purporting to be what did you say?


MR. FREDERICKS. Purporting to be $500.


11m. APrEL- We object upon the ground it is incompetent,


i:rrelevant and immaterial and no fourdation laid.


in the presence of the defendant,not binding on him, it


is incompetent, irrelevant and immaterial to any issue


in this case, coJlateral to any issue in this case, ana


not tending in the slighteot degree to prove any elen,ent


of the off ense char.ged in th e indictment.


THE COL~T. Objection overruled.
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1 MR • APPEL' Exception.


2 A Read the quee tion.


3 (Last que etion read by the reporter.)


4 A :.lr.· Burns •


5 MR • FREDERICKS. Q ;,rr. W• ,J. Burns? A yes, B ir •


6 Q How long was that after you had, as you testified, given


7 Mr. Burns the roll of bills down in the Alexandria Hotel?


8 MR. APPEL. The sarrle objection, upon the same ground


9 8 tatoo •


10 THE COURT. Objection overruled.


A


11


12


lr
14


MR • APPEL. Except ion.


!'r obably 15 or 20 minu tea. as qui ck as we could get \1
to your office.


MR • FREDER leKS. Q How long after you gave the money to


15 Mr. Burns were you in conversation with i\lr. Darrow?


With ILr. Darrow after he gave the money to :,~h Burns.


MR A.PPEL. The sa.rr.e objection on the same ground.


just as quick a8 the elevator could~go upstairs and back to


.//.


,
A Why, wi thin 3 or 4 rr.inu t~e\,Oh, yes.


the parlor floor.


-
THE com T. ~verruled.


MR. ROGERS' 1 don't think that question is quite clear.


MR. FREDEFUCKS


Read it.


(Last question read by the reporter. )


MR • ROGERS. 1 don't think he said he was in conversation
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1 MR FREDERICKS:
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The witness didn,'t qui te get my question,


2 but that answers anoth er .question that I would have asked.


3 Now, I.ask 19ain the one -- you s~ it was three or four


4 minutes after yo:u gave the money to Mr Burns "before you saw


5 ].[r Darrow. Now, bow long was it that you talked to M'r Dar-


6 row; that is, approximately.


7 MR ROGERS: The sEmle obj ootion.


8 THE COURr: overruled.


9 1m ROGERS: Ex:eeption.


10 A Why, we talked there five to ten minutes.


11 M'R FREDERICKS: And then, state whether or not you -- -mere
. .


12 you met Mr :Sums again that morning and when.


13 :MR ROGERS: The same obj ootion; incomp:! tent, irrelevant


14 and immaterial, and hearsay.
• i


15 THE COURT: Overruled.


\6 A Why, after I -- yr Darrow went downstairs, I got on


17


18


19


20 I
21


22


23


another elevator and went upstairs and met yr Burns and


went to your office. \


MR FREDERICKS: All right. State whether or not you saw Mr I
Darrow again and wh~en you saw him the nmct time, if at I


, . -'
all. A The next time I saw him was in the Palse e hot el


in San Francisco, on -- I am not positive about the date;


about the 21st of August; somewhere along there.


24 Q Did you have aI:\V conversation vii th him at that time


25 'and place? A yes sir.


26 Q Who was present? A yr Darrow.
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1 Q Anyone else? A That is all, and myself.


2 Q What was the conversation~


3 MR .APPEL: wait a moment. "A3 object upon the ground it is


4 . incomIB tent, i rrel evant and immaterial, ,collateral to any


5 issue in this case and no foundation laid; too r~ote in


6 point of time; calling for ~ts and declarations of other


7 parties long prior to the alleged commission of the of-


8 fense and not connected therewith, being collateral to any


9 issue in this case.


10 THE COUR'J;': overmledJ.
,


11 llR APlEL: We except.


1.


that I thought }lr Bums and C1anc ey, one of the executiv e ~


officers of the Iron Workers Union, ves going to meet
!


that afternoon, and I would try and. arrange for him to see!
\it. I also asked him at that time if he had ScbInitty ,


plant ed. He said, yes, and I asked him if he knew where \1


Schmitty was. He said, well, some of our boys have got


him put 8Ilf:fY. He said, why do you ask me that? I said,


12


13


14


15


16


17


18


19


A I met him in the bar of the Palace Hot e1 and I told him l


20 I am under the impression lfr :Burns is go5ng to bring him i


21 when the trial starts. He knOVlS where Schmitty is at


22


23


24


25


26


noVl. He said, that is what I have been afraid of all


-along. He said, if you can get any inkling w~ re BIrns


suspicions thatSchmitty is, I mshYou would 1 at me know


as soon as possible, so Vie can get him out of the vlay.


That afternoon I learned that-we had some men
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1 Clancey--


2 l!R APlEL: Wait a moment.


3 MR ROGERS: That is a conclusion.


4 THE COURT: .Strike it out. the last part. 8S a conclusion


5 of th e wi tness.


6 l!R FREDERICKS: Do you remember anything more that was


7 said and done at the Riace Hotel between you and ll.r


8 A yes.


9 MR APPEL: .rust a moment. The same obj ection.


10 THE COURT: SStrike out the answer for the purpose of the


11 obj ection.


12 UR APffiL: We object upon the ground it is incompetent,


irrelevant and immaterial. end no foundation laid, collat


eral to any issue in this case, hearsay, not tending in


the slightest degree to prove any element of the 0 ffense


charged in the indictment.


TEE COURT: overruled.


MR APPEL: J1Xception.


yeS, he gave me $200 there in the bar th at da.v in"''''\
'.
\
\Told me that was just a little starter, he


Restore the answer.


the Palace.


THE COURT:


A


13 I
14


1


15 i
I
I


16


17


18


19


20


21


22 was going to see I got enough to buy a nic e little home, \,


26 \'IOuld be. He said he intended to go out automobil e ridi


and went' along on those lines. Asked me to be sure and tel;


him t.he minute Clancey and' :B1rns got together, 8S he want


ed ·th e c redi t of trapping Clanc ey. I asked him whe re he
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13 Q Whep you :art Mr Darrow' in Los .Angeles or when you last


1m ROGERS: Wait a moment. If that is the contents of a
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with :M'r Older of the BUlletin and for me to 1 eave word at"
the hotel th e minute they got together. That afternoon r.;
went -- I parted with him then.


met him in Los Angeles, state whether or not anything was


said about a telegram between you?


MR .APII:'[,: The sante obj ection as before.


THE COURT: overruled.


1m APlEL: Exception.


A We made arrangements t that. is. he asked me to notify·


him the minute I left for Frisco. to notify him the moment


I thought the meeting between Burns a"1d Ciancey wonld take
I


place. I told him I wasn't sure just what time Mr Burns /


\vonld 1 eQve, but when he left I muld go with him and ~,.J
, ,/


would notifY him. I so notified him.


Q How did you notify him. and when?. .


MR FREDERICKS: '. Now, don,t tell anything that was said
\


between you and anyboOy else, ~cep~ when you and yr Dar-. \.


rov.: were together. You parted with him then? A yes sir.


Q And did yon meet him again O~~~l\ln.Y ~onnecti~n With)
him again? A Well, I rec eived atelegran from him.


MR AP:mL: Wait a moment. ') we obj ect to the contents of


the telegram, es not being the best evidenc e.


THE COURT: DOn't state the contents of the telegram.


1m FREDERICKS: I will go back.
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1 wri t t en inst rumen t


2 THE COURT: Strike it out as a conclusion.


3 1m FREDERICKS: Hovr did you notify him?


4 MR APIEL: Wait a moment.


date.


re- \


aute- )


I
the /1


And what was the conversation you had with him (Net the


.And when was it· th at you c all ed him up?


Q


phones at the .AJ. ecandriaHote1.
)


A I think it I
i


- l
was the 17th 0 r 18th of August; I am not positive on tha~j


Q Where were you at that time? A I used one of


phone?


1lR APffiL: Obj ECted to upon the ground it is immaterial, ir


relevant and incompet eat and not relating,~ to any matter


wi th the all Eged commission of th e offense contained in the


indictment. collateral thereto.


!.'ffi FREDERICKS: How did you communi<1Jlte with him in


gard to that? A I called him up on his house, the


matic phone.
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Mr. Darrow's handwriting, that would be competent; not a


1 offer the telegram.


THE COURT. 1 have no idea what ouneel is about to offer,


perhaps he has that.


Anybody can Bend a telegram


1 show the telegram which 1 am about to


Suppose we have the original telegram inMR • ROGERS.


THE COURT. Objection overruled.


MR • APPEL. We except.


A 1 told him we was going up to Frisco that afternoon or


the next afternoon and while--l s topped at the St Francis;


while there 1 received a telegram from him. He told me


he would sign any telegram he sent me by the name of


Johnson.


Q When did he tell you that? A That was the arrangement


made on the 16th of August.


MR· FREDERICKS. Now, you say when you got to San Frcncisco


in your hotel you received a telegram? A Yes, sir.


~sk the witness about--


MR. ROGERS. This is a telegram received. This is not a


telegram.sent. One cannot be bound by telegranJs received.


It is marked received at St. Francia Hotel San Francisco.


It would be an easy na tter to go dO\'in and get the telegram


that is sent.


MR. FREDERICKS.


telegram merely received.


under any name.


MR. FREDERICKS· Well, that is the argument to be made when.
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1 THE COURT' There is nothing before the court. You wi11


2 have to res erve your obj ection to the proper time. You


3


4


5


6


7


8


have a right now to inspect the document and make up your


mind.


MR • ROGERS. They have shown me the document.
would


1m • FREDERICKS.Q Now,lyou recognize that telegram that you


received that you have been talking about )if you were to see


it again?


9 MR. ROGERS· Objected to as incompetent, irrelevant and


immaterial and not the best evidence and no foundation laid.10


11 MR. APrEL The.. t is, it is irliILater ial 'Nhether he recognize


12 the telegr am received, your Honor.


13 THE COURT. Yes, 1 wil1 hear from the District Attorney


14 on that.


15 MR. FORD· 1f the Court please, this witness has testified


that Mr. Darrmv told him that he would choose another name


~'HE COURT. If 80, Why wouldn't the original be tr.e best


and he would send the telegram under the name of Johnson.


Now, Clssuming--


evidence?


MR • APPEL. We are not bound by his declarations.


MR • FORD. If the Court please, the very conversation shows


that there was an intent to ~isguise the original, not


only tha:t; he shows a different name and have a different


person write the telegram.


MR. FORD. Th~it is true, but this Witness is showing
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witness this, you will receive a telegram signed Johnson,


and if the witness did receive the telegram--


THE COUR T. 1 will hear from the other side now.


MR • ROGERS. Your Honor please, suppose 1 were at San Fran-


1 connection. Now, when he aaid he would receive a tele


2 gr am signed Johnson, now the witness is "Showing that he


3 received a telegram signed Johnson, and the fact that he


4 had told him tha t he would receive a telegram signed


5 Johnson is sufficient connection and Bufficient foundation.


6 NO'N, assuming, and we mus t assume that the witness is speak


7 ing the truth as to his conversation with ~,ir Darrow, wouldnt


8 it be reasonable to assume that if lhe choose the name of


9 Johnson he would choose some other method a1 so of having


10 the telegram sent. If he had a charge account to himself


11 he would not have it charged; if he would assun.e a nance to


12 dis guise his handwr it ing, a man who was a lawyer, knowing


13 the chances to identify it by handwriting, even if the name


14 was assumed, would choose--would have it written by somebody


15 else, 60 we don't have to go into any other telegrarr:s ~ All


16 we have to do is to show that this defendant told the


17


18


19


20


21 cisco and 1 said 1 had made arrangements with your Honor


22 to render a certain decision, and in corroboration of my


23 B to. ten,en t th a. t 1 had made an arr angerr:en t with your Honor


24 against the law to render a certain decision, 1 should pro


25 duce a telegram signed Johnson. Would that in any wise


26 corroborate my statement that 1 had received a telegram
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1 from you? Wouldn't you, if yoV were on tr ial for that


2 sor t of thing" wouldn't it be r igh t and proper that th ey


3 should produce the telegram that you sent? Not the one


4 1 said 1 received. Anybody can have a telegram sent to


5 himself, especially a man who is in this business" it is


6 easy enough. Where is the original telegram? If it is


7 if-' ;,;r. Darrow's handV/r i ting" if it comes from the 8 ta tion


8 near about where he sends his telegrams, if it was charged


9 to his account well and good. 1 don't car e anything about


10 it, but you cannot be boum, sir" because 1 say that 1 made


11 au arrangement to render a certain decision and thereby


12 produce a telegram signed Johnson and say Judge Hutton sent


13 me that .telegr.am. No, sir; you would want" and so would


14 every other man, want the original telegram that you sent.


15 MR. APPEL. Your Honor--


16 MR. FREDERICKS' That goes to the order--


17 r.m. APPEL. 1 suppose wha. t the Supr eme Cour t said has no


18 ';'Jeig1"t wi th your Honor or what 1 may say.


19 THE COlJRT. Mr. Appel has the floor.


20 MR. APPEL. NOw" a copy of an ins trument purpor ted to have


21 been the production of the defend_ant is, in the first place


22 by the previsions of our code secondary evidence. Now"


23 seccndary evidence is never admissible unless the founda-


24 tion is made for its introduction, that is" first you must


25 prove the existence of the or iginal to have been caused


26 the act of the defendant , that he wrote it" and dir ec ted
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1 to be \'Jr it ten, and if the or iginal cannot be produced under


2 those circumstances then a copy may be admissible, but


3 witho~t any of those precautions, a mere telegram received


4 by one person is not even admiss i ble, Vi i thou t the founda-


5 tion for that introduction being first laid.
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1 Not even in a civil case, much less in a criminal case•.


2 under the constitution a defendant must be confronted by


3 the witnesses against him,· 8 copy of a pap er alleged to har


4 been signed by the def'en:lant is not the production of


5 the witness, the Original~S the production, what the wit


6 ness m~ have aright to inspect it, may have a right to


7 meet that original evidence.


8 You caa~ot ,substitute seconda~ evidence ~ainst


9 a defendant. In the case of Brownlee -versus Reiner, in


10 the 147 Cal., page 647" the Supreme Court said this,


11 wi thout reading the other facts of the case plaintiff's


12 offer in evidence --


13 THE COURT: I will not interrupt you any further at the


,14 present moment. How are you going to get in this evidence


15 without at least accounting for the prima~ evidence?


16 MR FREDERICKS: That is not the point at all.


17 ],rR roRn: There are two pieces of primary evidence in this


18 case: one would be the tel Egram which ·...'as put in the re-


19 c eivine offic e at Los Ang el as, or at the sending 0 f'fic e


20 at Los .Angeles; the other piece of primary aridence would


21 be the tel ERrant vfuich was delivered to the wi tness on the


22 stand, from the receiving offic e in San Francisco. Now,


23 it is tnle that the only connection shown between this


24 telegram received and the defendant is the testimony of


25 1the wi tna ss that Mr Darrow had told him that he won d r


26 ceive a tel~2tam signed Johnson. NOW, if' ,.,e couldsecur
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1 in Los Angel es the original telegram signed by the defend


2 ant, instead of JOhnson, if we secured it in his handwrit


3 ing instead of the hand\vriti~ of some other person, it"


4 we could fini it charged to his account instead of being


5 paid for in c ash, the evidence would be much stro~sr;


6 the weight of it would b.e much greater than it is in the


7 present case where we have th e telegram simply received by


8 the witness. The only evidence so far ~ntroduced in this


9 case c onc erning' this telegram received by th e wi tness is


10 the "vithesa' ovm statement that Mr Darrow had told him that


11 he wouldreceive a tele.gram signed Johnson. He did receive


12 a telegram signed Johnson. NW'f, on cross-examination, if


13 they c an show that no such telegram was wer sent. if they


14 can show that this witness or some confederate of his pre


15 pared the tel~ram in S an Francisco, and it never went


16 through the office, it would discredit the witness; if


17 they can show that the telegram actually was sent but it


18 was not in the handY{ri ting 0 l' the d efen dant or not in the


19 handwriting of anybody connected 'with the defendant,


20 then in that case they could thoroughly dis~eedit the wit


21 ness. And their argument against its relevancy and ag~~nst


22 its competency is an argument really against the weight or


23 effect to" be given to the evidence, and we will admit that


24 the weight is not very great; it is not greater than that


25 which the testimony 0 l' the wi tn ass COtlld give to it by


26 the conversation which he hal ,vi th llr Darrow,
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1 There is one other matter I would like to discuss before


2 I continue my argument.


3


4


5


MR APffiL: I would like to :[resent this matter.


THE COURT: If necessary, lfr Appel.


·~.APl~'L: The Supreme Court says here -- the arguments


6 of counsel that were made before this court is not an


MR FORD: That is all I care to say at this time.


MR APJEL: Your Honor, tha t is not the reason why prepared


7


8


9


argument for the introduction of evidenc e.


10 evidence should be admitted in evi dence. If he wants to


was not of importanc e enough towarrant a n art trial."


put the burden of proof upon us to show whether it is true


Certainly the ruling excluding it, wen if erroneoity.


or no t ,'JI19 are not dealing wi t h tha t subj ec t. We ...vill answel~


everything When the time comes. The question is, whether


the burden is on them that the evidence is comp3 tent.


.,


rect. Re,iner and Herrin were in court and no demand YlaS


THE COURT: I agree with you on that.


~ APPEL. The Supreme COUl" t says t "plaintiffs


offered in evidence a copy 0 f a tel Egram from. plaintiffs


to Reiner and his alleged partner, H. M. Herrin, and an


objection that it was sedondary evidence, immaterial, etc.,


was sustained, and an exception taken. The ruling '1JaS co~


made for the production of th e telegram. The authorities'


cited by appellant are not in point. Moreover, the tele


g ram is in the record and we cannot . see its matrrial-
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THE COURT: Certainly.


rests on anything else. COluwel,s argument here as to its


v,eight of this witness' testimony; it rests on 'the truth


of this witness' testimony. We do not maintain that it


THE COURT: I have already ruled your way.


1m FREDERICKS: Let me make one suggestiom. 'May I make one


suggestion in regard to this?


33~
not ma- I


This telegram, your Honor, rests on theUR FREDERICRB:


And they decide that the copy of th e tel Egram is


terial; it is secondary evidence.


v.eieht. Now, if it is competent for this witness to tes


tify tha t the defendant said he would send him a telegrul1,


and certainly, it is com];2 tent for him to so testify,


isn't it also compa tent for him to testify this is the tele


gram I got?
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We make no other claim for it and it is not a matter--


THE COURT. 1 think you will have to produce the original.


Q And when was that, whicb talk? A On the 15th day of


August he gave we a little slip torn off from his newspaper


with bis telephone nun.ber on it.


if we could produce--counsel's argwrent is entirely 3.S to


the weight of it--if we should introduce this telegram, and


we don't care so much about it,as far as that is concerned-


but if we should in troduce tbis telegram it would rest


absolutely upon the weight of this witness's teetinlony.


... ~.,.........


-----~; ..


Now, of cours ,


State, l,:r. Bittinger, whether or notQ


It rests 80lely and alone on tis testirrJony.


MR. FRF.DER I CKS •


Objection sustained.


Q On the 15th day of August? A Yes, sir.


narrow gave you any n,emorandum at any of the tal ks th at


you had with him at the Ale xandr ia Hotel? A Yes, sir.


15pl
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15


16


17 Q We exhibit a slip of neYfSpaper that we ir:tend to show


wr i ting?


18


19


20


the wi tness--


MR· ROGERS' I Is th Cl.t claimed to be in iir Darrow 1 s h and-
~------------------~.~-


...._---
21 A yes, sir •


......
22 MR. I;AnnOW· Well, it is not.


--_._~.


23 MR. ROGE?S. All right--show it is in his handwriting.


24 rlR. FREDERlr,KS. All right. Q Now, this slip from a


25 newspaper wh ich you say he gave you Vi i th 1'is telephone


26 nUffiber on it, was that given to you?
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1 MR. ROGERS. Poss ibly it would be well enough not to lead


2 the witness.


3 TEE COURT· No, do notl~ad him.


4 MR. FREDERICKS. Q Do you rerren:ber where that was given


. 5 to you, at which hotel? A In the Alexandria here in Los


l~ saw him wri te it myself. He tore it off of6


7


8


9


Angel es.


his paper.


Q State whether or not you saw :.:r. narrow wr'i te the figures


---------that are on tbere? A yes, sir.-------_.------.._-..;..--
10 Q~ Before he gave it to you? A Yes, sir.


11 MR • FREDERICKS. We offer in evidence, may it please the


12 Cour t, as People t s Exh ib it, whatever the number is.


13 MR. APPEL. Of course, we would like to have it--


14 TIm COURT. Pass it dcwn to 1/;:.. Rogers.


15 kffi. ArrEL. Yes, air.


16 (Docunent handed to Mr. Rogera. )


17 MR. APPEL· For the purpose of getting your Honor's


ruling as to the materiality of the instrurrent in question,


we Will make the objection, we will have an adjudication


from this court, that the evidence is immaterial to the


iasue now pending and we object to it on the ground it is


inconlpetent and irrelevant and imma ter ial for any purpos es


18


19


20


21


22


23


24


25


26


whatsoever.


TPE COURT. Objection overruled.


MR • APPEL. We tak e an exception.


MR. FREDERICKS· Then, I urxierst.md it is admitted.







1
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The document is admitted and will be marked


2 as an exhibit.


3 THE CLERK. 29.


4' THE COURT. No.29.


5 MR • FORD' 1 would suggeG t, inas much as it is a sn',all


6 piece of paper--


7 THE com T. Anything on th e back of it?


8 MR • FORD. --inasmuch as it is a sma] 1 piece of paper


9 it might be pinned on the back of'a lare;e docmrent.


10 THE CLERK. Paste it?


11 MR. ROGERS. No, let us not paste it 80 that we may have


12 the symznetry of the letters, 1 Vlould like to have tbe


13 exact contour of the letters preserved.


14 THE C01JR1" It can be pinned to sor~e card without inter-


Job Parrill.an's name on it.


MR, FOGERS. There is no objection to its n.ateriality,


8ld that is th e defendant's handwr i ting, but' that it was


'------
State whetrer or not he gave you any
.


A ~es, sir; on tre 16th day of August he


gave me an envelope with a telephone number on it and


letters at all.


merrorandum.


fering' with the letters, do not let the pin touch the


iviR. FHE DER leKS·


MR. FREDERICKS. We wish to shON tre wi tness a rr.e n,or an du rr.


VIe have here. (Panding same to ;Ilr, Rogers")


15


16


17


18


19


20


21


22


23


24


25


26


given to this witnes8--


MR. FREDEPICKS' That is an3..rgun.ent--
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1 1m • ROGERS. It is not conceded at all.


2 MR' FREDF:R leKS' That is an ar gUlI,en tat another time.


3 THE COUR T• T:t:e b andwr i t ir: g ia admi t ted?


4 MR. ROGERS· T1"e handwr i ting i B admi tt ed, yes, sir.


5


6


MR. FREDEPICKS. Q 1 show you now the document, :.~r.


Bittinger, and ask you if you cannot identify it to knowwra 1
)


7 it is. A Yes, sir 0


8


9


10


Q f t being the one I have jus t handed to counsel and /
. . '11


referred to? A Yes, SU. J
Q Is th:i t the men:or andum that you have been talk ing about?·,.


11 A :;Ces, sir •


MR.ROG~'RS. All right.


MR. FREDERICKS. Q And the handwriting on here, did you Bee


)
/


/
, .....,r


Darrow.A


I t is the sarle one 1 showed you.


A No, sir, 1 didn't. When I came back


We now offer this in eVidence, may it pleas


Is that the same one you showed us?


It B competency is not denied, its materiality


Wrc gave it to you?


the court, as peeples Exhibit.


MR • BOGEnS.


MR. FREDERICKS.


who wrote that?


Q


and relevancy is objec ted to on the ground it is not


from the top floor talk ing to :,~r. Burns, 1 told him I had


los t the 0 tter telephone nurr:ber and he had that for me


~~R • ROGERS.


when I c arne back.


NiB • FREDERICKS.


t


12


13


14


15


16


17


18


19


20


21


22


23


24


25


within the issues ard collatera.l entirely; but that26







3332


the defendant fa handwriting and that he wrote the nan:e, and


so forth, we adwi t.


MR • FREDER Ie KS' We would 1 ike to read it to th,e jury.


TPE COURT. You may read it and then have it marked. ~).


MR • FREDERICKS. "Home 493, Broadway. Job Harrin'an. '


MR. ROGKRS· No, it bas another letter there. Let us


read it correctly.


!MR. FREDERICKS. Oh, yes. "Home 4" and underne:ith the I


4 is wr i tten "S", the two or e wr itten one over the other as J
though one were a correction of the other, or somethIng /


/like that. (Bands document to jury, who examine same. ) /


/
.'


People's Ex~bit 30.THECOURT. Objection overruled.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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MR F01ID: He corrected it.


'Am ROGERS: He :said -; 60.


writing.


A I said I made a memorandum of it.


1m FREDERICKS: He corrected it at once,


MR :EBEDERICKS: I peg your p ardon. A I wro te th at· mys elf' ,


making a memorandum where I was to meet hin1 inFt-isco.


Q The question was: was that on the eillvelope at the time


you got it from nr Darrow? A No sir.


A I--


MR FREDERICKS: I see on the other side, I don,t mow


mether I read it or not, the word "Palace tt
• Was that on


th ere when you got it? A yes si r.


}IR "ROGERS: That is not conc eded to be in Mr Darrow's hand-


t'lro things at a time; they are examining an e:dtibi t at the


-.


give you that memorandum? A On the 16th dey of August,


when I came dovm from giving 1fr Burns the $500.


Q Did you wer attempt to use those telephone numbers?


MR APPEL: Wait a moment. v.e obj act to that as immaterial.


THE COURT: just a minute. I do not think the jury can do


MR FREDERICKS: I see. I withdravt the question.


THE COURi': Gentlemen of the jU1'Y, inspect the document as


quickly as you can, please, and pass it up to the court


when you h8lTe finished vri th it.


present moment.


MR FREDERICKS: Now, yr Bittinger, when did 1fr Darrow1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22
~,
I 23


24


25


26
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1 understand it.


2 Q Now) What did you do with the $200 Mr DarroW' gave you


3 up in San Francisc6? A I took it aver to the First


4


5


6


7


8


National Bank BUilding there to Ur Burns' office and turn


ed it CN er to him.


Q Could you identifY those bills if you were to see them I
I


l\gain? A yeS sir. /.
II We wish to show you a couple of bills and show them to


9 cOl.lll!sel first


10 :MR ROGERS: I will admit he w;I.ll Say' those are the bills


11 that Darrow gave him, that he "vill say it.
. - -'---


12 1,m FREDERICKS: All right. Hand th an over.


those are the bills? A Those are the bills, yes sir.


MR ROGERS: But we do not concede that Darrow gave them to.


I show you two $lOQ:-bills, yr Bittinger,


It has been admitted that -- well) state whether or not:


\


and ask you whether or not those are the bills that yr Dar- \


row gave you? A Well). I remember very distinctly one of


them was on th e Biddeford) Maine) Bmk) this here one.


Q


Am FREDERICKS:


him) remember that •
. ----.


1m KEETCH: of course not.


13


14


15


16


17


18


19


20


21


22 MR FREDERICKS: We offer them in evi dane e as peepl et s


23


24


25


26


exhibit.


THE CLERK: 31.


1m FREDERICKS: 31.


YR APIEL: We object to that on the ground it is
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1 tent. irrelaTant and tmmaterial for any purposes what-


2 soarer, collateral to any issue in this case.


3 '.IHE COURT: Objection Olerruled. Mark the two bills--


4 put the bills in an envelope and seal the.m up as the other


5 bills have been dealt with.


6 1m FREDERICKS: Now, give the conversation


7 between you and Mr Darrow at the time that he gave you


8 the se two bills?


9 1m .APPEL: We make th e obj ection that it is incomJ.D!tent,


10 irrelevant and immaterial for any purpose; no foundation


11 laid, collateral to any issue in this case, not tending


12 to prove any element of the <ffense charged in th e indict


13 mente


14 THE COURr: Obj ection overruled•.
15 MR FREDERICKS: I VIOul d like to add -- it won't chang e


16 the matter, -- the entire conversation at that meeting.


17 UR APFEL: Ex:c eption.


18


19


A 'Vhi't, vre just t al1ei about trapping Clanc ey and 1lr


fums together.


20 llR ROGERS: The witness was not asked. what they talked


21


22


23


24


a bout; hewss asked tog ive the conversation.


THE COURT: yes, state the conversation.


A He asked me --


1lR ROGERS: I move to strike out what he said.


THE COUll': Strike it out.


A He a'3ked me if I thought Clancey ·and Burns would mee


25


26
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to take the widenc e out h ere to Los .Angeles ,and made


He said he had an


i
arrangements to wire him on what train, and everything e~'e


Iwas to leave on.


that afternoon and I said, "yes."


appointment to go out automobile riding with Mr older


he would leave \1{ord at the hotel the minute I called up


where he would be at so that I could g et in touch with him\


I told him I was going up to portland, Oregon, and fram


there to Seattle and fileattle back to Chicago, and as soon


as I got back to ChicagcD> I would know just when I was


1


2


3


4


5


6


7


8


9


10


11 UR ROGERS: I move to strike out th e statement "made ar-


12 nmgements 1t.


13 THE COURr: Strike it out.


14 MR ROGERS: He asked for the conversation. A I told him


15 I would wire him what train, if any t I would 'leave on.


161m ]RE])ERICKS: I em not sure, but what co~sel is misled


17 by the answer, and maybe I am. 11a.v I have the ans\ver


18 read?


19 THE COURr: yes t you may h8\T e it ;read.


20 (Last answer read.)


21 l[R ROGERS: That was stricken out.


22 MR FREDERICRB: I understand. I thought he used the.· word


26 A I also toll him that just as soon as Clancey and


1t arrangements 1t in a different sense. Finish the rest Of\.
the answer so that the witness can begin vmere he left off.


I


23


24


25 (Last answer read.)







3.... 3·..,
j !


5 lieve that, that Older VRlS a very great friend of his,
~


6 that he didn't think Older would arrange a meeting be-


7 tween Burns and Clancey. I said, "The chances are that


He said he could hardly be-


a note at the hotel for him, stating


has been going om for a long time with 1Ir Older's


I then toll him as soon as I saw -- mew, that the appointme .


was coming off I would ~nvite him. That afternoon I le~


..


4 place in Mr older's office.


1 Burns met that I would phone him so that he could see the,


2 meeting. He asked me where I thOllght the m eating would


3 take plac e, and I toll him I tho1\.~ht the meating would take ,............


8


9


10


11


12 MR APPEL: We obj ect to t hat on th e ground it is not the


13 best evidence.


14 THE COURt': DOn't say what the note contained.


15 Q, yes. Well,. what was this conversation? What. if any- \


16
..


thing, 'V'faS said in regard to themoner.l?
-


A WhY, he told


17 me he would pay me well for every bit of evidence I could


18 get that would help him. out on the case; he had to win this


19 case, for me to assist him if I could, and I wouldn't lose


20 anything by it. He used to tell me that every time I would.


21 meet him.


22 Q, 'What do you mean by ~evidence"?


23 MR ROGERS: Now,--


24 Iffi APFE L : Wai t a mom ent, you r Honor.


25 MR ROGERS: Let us h8\Te the conversation.


26 MR APmL~ We obj act to any statement of what
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1 meant.


2 THE COURI.': Obj ection Bustained.


3


4


1m FREDERICKS: Well, what was said


it was the evidence for the people,


about that, whether '\


or the evidenc e for )


5 the defense that you '\"I'6re to get him.


6 lrR ROGERS : That is obj ected to as leading and sugges-


7 tive. Let him say what was said.


8 knoW's what t 0 say.


Of course, now he


register taken at the club, the Country Club outside of


Indianapolis Where all the officials of the Structural


Iron Workers Union, different labor officials used to go


......


At what conversation was tha:;Jyes.


He said that already, once.


and I said, Slyes, I think I can. 1I


handwriting of J.B.Brice, that is, J. B. Brice, in the han~


writing of UcNamara, told him we had one hotel we had 8 I
I
i
i
i


A That was here in Los Angeles.


Q yes. I was only asking you in regard to converse


in San Francisco.


for thm.r chicken dinners, andJ•.1. McNamara hOO signed


his brotherts name as J. B. Brice in that party, and he


UR ROGERS:


lER FREDERICKS :


j


said, SlThat is very damaging; can you get hold of' that, IJ:w/
..../'


THE COU:;:r: Ye~O', obj ection sustained.


MR ROGERS: He ought not to be led that way.


A Well, I told him we had' 40 or 50 or 60 hotel reg1S\.


t ers with the J,fcNamara and McManigal names down in the !
!


25


26
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11
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16
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1 A The conversation up there I told you all that took


2 plac e there.


3 THE COURT: What i5 that answer?


4 A I told all that took place alrea~ at Frisco.


5 THE COUEr: 61>., all right.


6 MR FREDERICKS: .And the conversation you were giving me


7 about the registers occurred in Los .Angeles? A Yes sir.


8 Q NOVl, tell me all of the conversation that you had


9 With him in:regard to getting these registers.
- .


10 MR ROGERS: We object to that as already gone into. He


11 has been askoo. to give all th e conversations in Los Angeles


12 on all different occasions, and we think it is merely an


13 iteration and reiteration.


14 THE COURT: yes, I think that is true. If he has not given


15 it all, he can give the rest of it.


16 MR FREDERICKS: Well, that is in a measure true. The


17 wi tness got into another conversation, mistaking my ques-


18 tion. and I thought I Vlould make it cl ear to the jur,y as


19 to mat time he was talking about. However. I will with-


20 draw the question for the IX" esent time.


21 Q Now, did you ever tell him anything about any state-


22 men t that j. :r. \fCNamara had made to you while you,rere


23 bringirg .him out from Indianap61is to Los .Angeles?. .


24 MR APPEL: Wait a moment. We obj oot to that, if your Honor


25 pleases, because that matter has been gon e into


26 UR FREDERICKS: Not that IBrt of it.







3340


1 MR APPEL: -- the witness has testified in reference to


2


3


4


5


6


7


8


9


that subject over and over, over our oqj ection, your Honor.
-


and we now obj ~t on that ground, and we oqj ect on the


further ground that it is incompetent, irrelevant. and imma


terial for any purposes whatsover, it is hearsay, no


foundation laid.


:MR FORD: If the court plesse, th e witness


MR APPEL: NoV!, let jls finish.


MR FORD: I didn't you -- you':vere sitting down in your


10 chair--


is not admissible in evidence.


deal might be told to a defendant, and \vhat is sai d to him


A great
-


a defendant, that is admissible in evidence.


J.IR .APP:EL: No, told him something, your Honor.


UR ROGERS: That lfcNamara told him som ethine.


THE COURT: But this question, 8S I understand it, is


whether or not this \".:itness talked to lfr Darrow stout it.


MR APPEL: I insist on being permitted to finish.


THE coum: GO right ahead and finish.


1m APPEL: Upon the further ground, if your Honor pleases,


no foundation is laid, it is concerning a matter not involv d


in this case in the 1 east degree; it has nothing to do wi th


it; it is collateral to any issue, and I \nsh your Honor


would. be Idnd enough to allow us to cite to your Honor·


the authoriti es to th e effect, so decided by th e Supreme


Court, t.hat it is not wmrythine tha t a man tells anoth er,


11


12


13


14


15


16 I


17


18


19


20


21


22


23


24


25


26
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1 llR APFEL: Now, the Supreme Court in this state has held.


2 your Honor, that matters of. that kind cannot be given in


3 widence against the defendant. Now, we have not been


4 making t.hese obj ections here upon tm t line, ~nd if your


5 Honor '!Jill look at the most recent decisions upon tha t sub


6 j ECt, your Hono! will see tm t what this man told Darrow
J.U.


7 and what :r. :r. PNamara told him that he reported to 1[1'


8 Darrow, that is calling for that, as I understand it, is
~. -. Ul. _


9 illllllaterial; what :r. :r. WcNamara told him is immaterial t


10 it does not a'ri'ect thisdefendant in the least; it is hear


11 I say, end what he said to Mr Darrow is hearsay. How can I


12 make evidenc e ~einst a man by telling him all sorts of


How can that t your Honor, make evidence tgainst Mr Darrow,


told me that and told me this, I heard this from so and so.


-
long before the alleged commission of the affense, when


it has not been shown here. that at that time -- :md the


13


14


15\
16


17


things? I sai d to him, l'Mr:r. :r. l~cNamara toll methi s t


18


19


20


presumption is in favor of the defendant -- that there


was at that time not even the slightest or remotest inten


tion on the part of llr Darrow or on th e pert of anyone to


21 commit the offense here charged in the indictment? So


22 remote you might as v.~ll go back to the days vmen Mr Dar-


23 row was £IsmaIl boy and t ell him lots of things•. How is


24 that admissible? It is true, your Honor, that efter the


25


26 !
I
I


alleged cODmlission of the cffense, end th e defendant


with it, that your Honor can allowevidence of ....'hat
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1 said to him for the purpose of extracting some act on his


2 part, for the purpo se of showing some conduct on his part,


3 in approval of what he said to him, or assenting to vbat he


4 said to him, or in some w~ connecting him with a prior


5 knowledge of the offense, but how in the world, your Honor,


6 before th e commission of th e offense, \'Ii1a t he said to Ur


7 Darrow c an. afterwards, throw any light upon VIha t "as tione


8 several months afterv/erds, is absolutely b~ond any compre-


9 hension at all.


10 THE COURr: I think it is comPJ tent. Obj rotion overruled.


11 ]{R APPEL: We take an E'Xception.


121m ROGERS: Does your Honor recognise the fact that J. J.


13 JICNamara was not wen on trial '1


14 I UR:HURD: Read the question.
I


15 MR FREDERICRS: J. J. :M:cNamara had been arrested and was


16 being brought out here for trial.


17 JlR ROGERS: Your Honor's original statemE.nt ,even in its


McNamara.


ment iimroduced as evidence in this case, J. J., J. B.,


Dave Caplan and Schmidt were all j oint defendants in tha t


i
i
I


indict- !


I


J. J. was a co-defendant of J. E. llcNamara,is


case charged with being accomplices. c:Dd under the rule


~ts ordeclaretions of those accomplices would have


achnissible in furtherance of that conspiracy.


charged on the same indictment, as apIJ3 ars from the


broadest sense, was in relation to the case of J. F.


1m :HURD:


25


261
I
I
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taken down.


MR FREDERICK<=;: That is. you told him, referring to yr
-


row? A I told Mr Darrow what ~. ~. MCNamara said to


A yes sir'~yeS, that is the idea?


yes sir.


~
Q .And where was that cOIlversation Wi. th 1!r Darrow t the _\


conversation with Jlfl'r Darrow in which you told him ';hat ~'. V


A


that is what you mean, is it?


1 eading about that.


THE COURT: Read the question. .t\.f'ter I tell you to read


the question, lrr Reporter, you proceed to read it, and it


counsel make any statements after that, they will not be


row, if so, wh ere and to relate it fully, and now Vie are


backing up and getting suggestive and leading statements


from the witness, which ought not to be.


THE COURT: Read that question.


JlJR FORD: vb.ere was that conrersation? There is nothing


MR FREDERICKS:


had said to you?


JlIR ROGERS: That is obj ected to as leading and suggestive.


He has been asked if he had eny conversation. wi ~h l~r Dar-


MR ROGERS: After it had been accomplished?


THE COURI.': I think the rule is correct. You may proceed.


MR ROGERS: E:x:c ept ion.


(L ast question read.)


24


1


2
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(Last Question read.).
THlE COURI': Obj ection CN errnlea..
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1 MR ROGERS: Exc eption.


2 A That was in th e Alexandria Hotel here in Los


He said, "Did you make an af


I said, tlNo. u He said,' "Don't


We object to that as leading and suggestive.


things that he wants.


to get this witness, who is a police~an, and therefore to


a certain ectent, exp erienced as a wi tn ass to testify to


He tried three times to have him say all the conversatiom


fidavit to that effect?tI


do it", or "Don't do the boys any har.m. 1I


Q What. if anything. did he say to you in regar~r~1
testimony in the case of the people versus McNamara? / I. I


I


I
Ias asked for, and now heis sl~gesting SUbjects in order


a lot offiriks' in here. 1I


MR 'ROGERS:


A I told him that :r. :r. said they had had e hard tim~
trying to unionize Los Angeles, that it VIas composed 0 f \


a lot of .J,finka: end the whole lov..er part of california \


Angeles.


MR FRFDERICKS: And what was said in regard to that by


either one of you?


MR BOGERS: We object to that as irrelevant, incom}itent


and immaterial t 81 ready gon e into, collateral, not having


any relevancy to the issue, nor even wi thin the ruling of'


the court previously made.


THE COUR[': Obj ootion overruled.


1!R ROGERS: Exception.


14 I
15 I .ought to be blowed out into the Pacific ocean; there was


3


4


5


6


7


8


9
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2 MR ROGERS:
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Objection overruled.


EXc ept ion. Leading and sugg es t i ve.
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MR • ROGERS. 1 IT.ove to 6 tr ike eu t the convers at ior: as in-


THE COURT· Motion to strike is denied.


assisting J. J., 1 thougbt J. J. had aome pr inciple, but


1 said 1 wouldn tt nind


1 6 aid, "W ell, I
{
i
I


first \Vater; 1 \veuldn't i
"11ell, yau want ::.:~:~,~!/He said,


rat of theas a


that is the way tbey fight their battles."


they take a cruel way to do it."


that."


1 regarded J. B.


-----~''"
A Why, he asked me to be as easy, \vi th the boys as 1 could,\


!
that they were all right, that they were fighting their \


I
fig'!-t in their own way. 1 told him 1 hated to do anything \


for J. B. McNamara. My statement to him was he was the I


dirtiest cur that ever lived. He gave these menabeolutely


no chance. Ee said, "These boys have kiJJed thousands


of people, they are fighting their fight in tbeir own way;


issues; hearsay and np foundation laid.


competent, irrelevant and immaterial and not within the


that 1 can think of that took place.


do anything for him.


MR • ROGERS. Exception.


MR. FPEDEHICKS. Q Anything fur th er that W3.S s aid in


regard to your testimony, the testin;ony that you ohould


give in tre trial? A Only that 1 be as easy with the


boys as 1 could. He would take care of me. 1 asked him


if 1 got, in trouble through it what he would do. Be


he would def'end nle and take car e of me, that is abou


Q How were the registers that he told
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1 of and turn over to him in the manner that you have


2 indicated, what were they registers of?


UR ROGF:nS· That is objected to as putting words in the


Objection sustained.THE COURT.


witness's mouth; incompetent, irrelevant and imnaterial. \
I


He has not said that he was to get possession of them and I·
i


turn the ill over to Darrow; suggestive and leading, already)


gone into, and calling for a conclusion or opinion. /J
~-_._.


3


4


5


6


7


8


9 1m. FREDERICKS. 1 wi thdraw tha t. Q What did \lr. Darrow


10


11


12


tell you to do in regard to those registers that were


evidence for the People in the case of the People vs


McNamara?


13 MR. ROGERS· Objec ted to as alrea~y gone into.


14 'THE COURT' Qverru1ed.


already bee n gone into.


of his boys get on tre +;rain with me that night and hit


n:e over the head and made it look natural, and get them


preceding question on the ground it had been gone into. I


recollect it was in. How, it will probably bring it to the


court's attention and make the preceding question proper


Incompetent, irrelevant and


Why, he told me he would have a coupleA


---~."-


Your Honor, that is a reiteration, it bas


1 think your Honor sustained tbe objection to tree


immater ial •


pm. nOGEBs. Exception.


away froIL me.


to ask.


MR • FORD.


MR • ROGERS·


25


26
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1


2


3


4


5


6


MR. FOGERS. Tte Supren~e Court has criticised, in Crirrlinal


cases, iteration and reiteration of testin:ony, simply for


the p:urpos e of emphas izing it and br inging it aut, and that


is all that is dor.e for, and the answer so shows, and I


take an exception to it,


MR • FRlmERICKS· I wish to ask the previous Question wb ihh


7 1 did, what were those hotel--


8 TPE COlJRT' Now, exception has been r:.oted. Just a mon;ent--


9 1 wan t to say to you gen tl amen at the bar, in a long


10 trial of this kind, 1 sball not require you to stand every


11 time you make an objection, but when you do not rise you


12 take chances of. getting a rulitg before stating them,


13 It is not inter,tional, and I think it would be a hardship


14 in.,so ,long a case, to require you to rise every tirne,


15 and 1 do not JI'equire it, but you will have to make yonr


16 statement of the objection so I can catch it. 1 will ',do


17 the best I can, If it happens that way don,t conlplain, it


18 will not be my faul t.


19 MR. ROGERS. 1 always do rise, and 1 will hereafter.


20 THE COURT' I call your attention to tr:3.t matter so as


21


22


23


24


to get a good record, proceed.


A Why, those hotel registers were registers of different'\
they I


hotels that !\ had traced McNamara and McMani8£u from one)


city to ano th er J af ter differ en t exploB ions. .-/


25 MR • ROGERS. 1 move to strike cut that anev/er


26 best evidence, incorr,petent, irrelevant







1 no founda tion laid, a conclusion or opinion 0


2 THE COUR T' Objection overruled a


3MR • ROGERS. Exception 0
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4 THE COURT· The motion to strike is denied.


5 MR. FREDF.R leKS • Did he ever ask you anything about the


6 evidence in the McNaniara case that was kept, as to where it


7 was kept or anything of tha t kind, if so when.


8 ME. ROGERS. Objected to as already asked and answered;


9


10


11


12


incompetent, irr elevan t and irrJna ter ial, leading and


suggestive, and nothingbut an attempt to envhasize pre-


ceding answers, incompetent and not Within the issues.
v


THE COUR T •. Overr ul ed.
r"'


13 fm. ROGERS. Exception"


14 A Yet} sir •


15 MR· FREDERICKS' Q What was it? A Why, 1 told him a


leading character and 1 take exception to the leading


Whe. t did he ask


I call yeur Honorts attention again to th~


i
you about it? A He asked me w1: ere it was, and 1 told him")


jus t what 1 told you "'1her e i: was.


Q Where \~as tha t conversation "I' A Here in Los Angeles, the


Alexandria Hotel.


great deal was in the safety deposit vault of the First


~!ational Bank in Chicago, and some of it in his vault in


his office in Chicago.


Q You have said what 'ycusaid, the question \"leeS wh'it did re


say about where it was, if anything?


MR • POGERS'
25


26


16


17


18


19


20


21


22


23


24







sir.


Q What is it?


MR • ROGERS • He said he has he ard thr ough another party.


just a moment before that he heard. We will stipulate


that Cavanaugh--there is a Cavanaugh down there that is


a Lieutenant of Police of Venice.


He said


----That is all we wen t •


3350
character of the interrogation, He asked him what was


the testimony, give it all in full. Now he i6 picking


out matters and asking what did you say about this, that


and the other thing. Th:c:l.t is not the proper method


of examining a witness, and 1 take exception to it.


hffi. FREDERICKS. Q Did you ever have any other conversation


with the defe rd ant in San Fr~nc i6co than th e one you have


narrated? A No, sir.


Q Do you know who th is man Cavanaugh iB that you Vi er e in-


s truc ted to communicate with Mr. Darrow through?


nm • ROGERS' Objedted to an incompetent, irrelevan t and


immaterial, calling for a conclusion or opinion and no


foundation laid.


THECOUP T. OverruJ.ed.


MR. ROGERS. F'xception,


A Why, 1 heard there was another party.


1ffi, FREDERICKS. Q 1 ask you do you know who this man


Oavanaugh is, who he is, w hat his businesB E? A Yes,


Of course, he is ready to testify he knowB.


1m • FREtERICKS
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MR. ROGERS. If that. is the man you mean.


MR • FREDERICKS' That is the man we mean.


MR.. ROGERS. DJnlt waste any time on that.


MR. FREDERICKS. All right. Cross-examine.


MR. ROGERS. Your Honor, 1 ask to send the jury out for


a merllent and then remain on the bench.


THE COURT. Yes, 1 will take an adjournment 80 far as the


jury is concerned until 10 o'clock in the morning.


(Jury admonished. Recess until 10 A.M. ,June 28, 1912.)


1


2


3


4


5


6


7


8


9


10


11


12 TEE COURT' The cour t does not adj ourn a t this time,


13


14


15


16


17


18


19


20


21


22


23


24


25


26


the jury is excused.


MR. BOGERS. 1 ask th at the witness be order ed to remain.


MR • FREDERICKS. 1 don,t think the court can order a


witness--


A 1 wi21 stay; •. 1 want to stay and answer any questions


that he has got.


MR • FREDE:RICKS' No',v, 1 et us be careful here, your Honor,


we don't want to get into some error. The jury is gone,


we cannot take any testimony, therecan~ot be any proceedings


in this case other than argunent on questions of law.


THE COURT' ~here will be no proceedings taken in thio case


other than argunents on proposi tione of 1~'l. 1 understand


;,:r. Rogers dee ires to make some s taterr,ent to th e cour t •


MR • FREDE:R ICKS • T1"en 1 don't th ink that io
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1 Honor. We are going to ge~ into deep water with this


2 record.


3 THE: COURT' 1 can't tell what is going to be made.


4 MR. FREDERICKS. This is being taken down here, being a


5 record made of this, Now the jury is out, there is no


6 legal question pending before the court, and if it is


7 to be an argurLent on some law or some point, then that


8 S~u1d be stated to begin with, and the .court should not


9 permit anything else.


10 THE COURT' 1 will inquire of i,ir. pogers: Mi. Rogers, do


11


12


13


14


15


16


17


18


19


20


21


22


23


24


you desire y'ur statement to be part of the record in this


case?


MR • ROGERS. No, sir.


THE COURT. You care to have the reporter here?


MR • no GERS . Yes, sir •


THE COtffiT. You Wish it taken down but outside of the


record of thiS case'?


MR. ROGERS. yea, sir.


MR. FRF;DFRH~KS. Tben we have nothing to do with it, IN e


will retire.


MR. ROGERS. 1 think the District Attorney better stay.


MR. FREDERICKS. 1 don't care to stay, 1 don't knoVl what


is going; on, 1 have busiriess elsewhere.


MR. ROGERS. 1 think the ristrict Attorney will h3.ve busi-


MR. FREDERICKS· Oh, that is differeD. t, 1 wi 11 stay on


ness here in a IT.oment or two. 1 request that he ren.ain.
25


26







?3!:;-:<U ,-JV,


1 request.


2 THE COURT- Now, what is yo~ statement?


3 MR. ROGF:RS. If ycmr Honor please, on this morning in the


4 corridor of this court house, and in the room which your


5 Honor permits to be used at your Honor's good nature and


6 courtes y by the reporters attenditlg upon this trial,


7 William J. Burns and this witness stood together, and among


8 other things this wi tness and William J. Burns called me a


9 name, which the presence of the ladieB : forbids. 1 VI as


10 not present and there was nothing but discussion


11 concerning me came up. 1 told your Honor today n;::on what


12 that name was, and 1 told your Honor that in the presence


13 of this court and while 1 was an officer of this court and


14 conducting myself in accordance wi th my duty and required


15 to be here by my duty, that no living human being was going


16 to call me that name. Now, 1 asked the bailiff of this


17 Cour t, Mr. Augerre, and dur ing recess 1 8 tepped outs ide, 1


18 met i,ir. Burns and thi s man her e, and folding my arms and


19 saying, It 1 am unarmed", which 1 was at the time, 1 said,


20 "Did yeu call me a son-of-a-bitch?" He says, ttl have


21 nothing to say to you," and four times did 1 repeat that,


22 desiring to have information upon tbe sUbject. 1 am an


26 cane. 1 was unarmed, and folded rry arn;s that there migh


23


24


25


officer pf this court and Mr. Burns is under subpoena and


this wi tness is under subpoena too, and is h is body guard,


and both of them carry 44 weapons and Mr. Burns had a sword







1 be no question about it. Now, if your Honor cannot


2 protect me under those circullistances, in the departments


3 of this court, set apart for the use of this court and


4 those connected with it, 1 want to know it, in order that


5 1 may protect myself 0


6 THE COURT· l.lr. Rogers, do you say tt.is witness has come


7 upon th e wi tness stand armed?


8 MR. ROGERS. He V'/9.S armed night before last with a 44-


9 calib:e:e revolver and he may have taken it off now.


answer you.


witness stand With a revolver on your person?


THE WITNESS' 1 will answer if the court asks me. 1 wont


THE COURT. 1 will inquire of you if you have come on the


No 13 ir •,THEW 1 TNESS.


~m • ROGERS. Did you have a revolver out there this


THE VI 1 TNESS. I always carry a coupl e of them.


MR • ROGERS. ~ave you got them now?
10


11


12


13


14


15


16


17
18 afternoon?


THE Wl'I1~ESS. 1 w'ill answer if the court asks Ite, 1 will


answer it. 1 don't care anything about you.


!I''iR • ROGEBS. Maybe you will somet ime.


THEV; 1TNESS • Not at all.


MR. FREDERICKS. This seems to be a personal matter--


MR. HOGE}iS' It is no t a personal rra tter for all off icer of


this court to havethrrt kind of a thing happen. I wont


have it.
25


26
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1 MR. FREDERICKS' Fight it out, then.


2 MR • BOGERS • 1 t would--


3 TEE WI TNESS. 1 am do'!m to the Hayward Hotel.


4 MR • FREDER leKS. S imply a personal rna tter •


5 THE COlJRT. 1 assume, of course, that no witness will come


6 into this court room with any gun or article of self defens


7 on his person, either a revolver or anything else, and the


8 cour twill take very prompt action if anything of the


9 kind occurs.


10 THE W11nESS. When 1 heard your order 1 left my guns out


11 side.


12 MR. ROGERS. He has got his gun right outside.


13 THE WI TNESS. Certainly 1 have, and 1 intend to carry them


14 and you couldn't stop me.


15 THE COUR T • An act of tte kind which you have suggested,


16 Mr. Rogers, if it constitutes a contempt of court it is


17 an action taking place outside of the presence of the


18 cour t, but there is a proper way to rec:.ch it and 1 assure


19 you, ::1r. Rogers, th;-it the power of this court will be exerte


20 at all times in every proper way to the full extent of


21 the authority vested here to protect you and all other


22 officers of this court while in the performa.nce of their


23 duty, bu·t at the present time, under the present statements,


26 and the affidavit is sufficient, the court will issue a


24 ther e is noth ing that the cour t can take act ion on. If


25 you des ir e to pres ent the mat 1;er in tte for m of
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citation, but the act, if it constitutes a contempt


of court, did not take place in the presence of the court.


This witness is here without any arms, and 1 shall be


astounded if t~e fact appears that he did have any arms


on him.


THE VI 1TNESS • Your Honor, 1 ask tha t your bail iff. or anybody


search rre.


THE COURT. The Court is not questioning your statement,


Mr. Bittinglu.You have 8 aid you have no arms on you and the


cour t be 1 ieves you.


THE WITNESS. Thank you.


MR. ROGERS· 1 ask your Honor to ask hi/l' if his arrr,s were


not left just outside the court r::Jom.


THE WITNESS. Certainly. 1 have been carrying them for 14


years and 1 intend to continue carrying them.


THE COURT. ~,~atters occurring outside of the court room


will have to be brought out; as the law provides, by the


proper affidavit.


MR. ROGERS. 1 say to your Honor right here, standing


as an officer of this court, that if 1 have got to come


into this court room to do my duty as a gentleman, and


1 have done it in no other~ise, if 1 have got to corne


into this court room to be abused by these men and called


the name that no living white man ought to take, 1 ask ycur


Honor now to see that it doesntt happen, because 1 will


no t take it.
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1 THE COllR T. Mr. Roger s, in what manner would you suggest


2 that the cour t direct th ese men as to their conduc t


3 out on the street?


4 MR. FREDERICKS· As a matter of fact from what is heard


5 in here probably they better carry shillalahs or something


6 Now, if there is going to be gun talk, letts talk gun talk.


7 THE WITNESS. 1 will take him in the room and make him


8 jump out of the window.


9 MR. FREDF.RICKS. Witnesses for the defendant have been


10 packing guns in this court room. We don't care anything


11 about it. They can carry a cannon.


12 TPE COURT· 1 will ask you all to be seated, and 1 will


13 now make a staterrent. 1 haven't intended to make any


s bould have any gun or 1Neapon upon him coming in to this


noon that at different times they had had guns on them, and


It came to my attention today atabout the court room.


1 instructed counsel, leading counsel on both sides to see


to it hereafter that snould not occur again • No 1IJ3.n


public statement of ttis matter. It came to my attention


today during the noon hour, that some men who are deputy


sheriffs and deputy constables, some whose names are known


to me and some not, 1 am not offering any particular


criticism upon them, because they have been acting as they


supposed wi thir_ their rights. 1 do not include ei ther


Mr. Burno or ',lr. Bi tt inger, but gen tl emen who ar e engaged
their
in /',. .luty as they see it have been Quietly and inoffensiv~ y
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1 court room or within the ante rooms.


2 MR. ROGERS. l,et's say the court house, then.


3 THE WITNESS. Can 1 say a few words?


4 THE COUR T. Just a mon,ent. Wi thin the ante rooms or


5 presence of this court rOald, Wlith any kind of a weapon.


6 1t is only one man and his irr:media te deputies ar e en ti tIed


7 to carry any kind of a weapon of self defense in any court


8 room, that is the sher iff who has charge of it.
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1


2


UR ROGERS:


THE COUR!:':


He is a man that needs it least of all.


Perhaps he is the only man that can carry it,
I


I


3 that includes not only the court room, it means the ante


4 room and the rooms that are being used in connection with


5 this court-room. You will see to it that that order is


6 strictly and absolutely enforc ad.


7 Jffi FREDERICKS: So far as the evidence now shows, the


8 only people that have had guns in t.he court room has been


9 the defense.


10 Jm DARROW: Your Honol', I want to state we haven't got 8


11 detective, we haven't had one, and haven't had a gun of any


. 12 kind.


13 l'RFRKDERICKB: Then we will not be as careful as we have


14 been.


15 MR DARROW: Mr Fredericks' statement is made out of whole


16 cloth.


17 MR APPEL: can y,re keep our artillery at Santa Uonics?


18 :MR ROGERS: VJhen a man calls me those names --


26 very promptly. I should like to see Ur Rog ers and Mr


19


20


21


22


23


24


25


THE COURT: I think your position is one that
8


is~very serious one, and the court exceedingly regrets


that any gentleman who is perfonning his di¢y here in the


able manner you are, should have been accosted or offended


on the s"treets or in any way, end if it is brought to the


attention of this court by an affidavit, and that consti


tutes a contempt, certairlWaction shall be taken and take
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Darrow both for a moment in chambers.
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Monday, ~uly 29, 1912. 10 o'clock A.M.


Defendant in court '.vi th couns al. Jury called; one ab


sent.


THE COURT: Gentlemen, in regard to the absence of ~uror


Leavitt, the deputy sheriff in charge c£ the jury informed


me on Saturday afternoon Juror Leavitt had been taken


sick and had another spell Friday night. I thereupon at


tempted' to communicate with Dr Beckett, but was unable


to do so, to make arrangements V'Jith him, but did reach Dr


Wernigk. Dr Wernigk and I made a trip to the juror's home


yesterday morning and there m~t Dr Saylin, the family


physician; both of those doctors are in court this mo ming,


and I am going to call them to the stand to state the


facts in regard to the juror's condition. Dr Saylin, will


you take. tne stand first, plase.


DR ISAAC SAYLIN, a vii tness being first duly


sworn, testified as follows:


THE COURT: I will ask the witness a feyr questions, gen


tlemen, and if you desire to further int errogate him, you


may do so •. Your name is Dr Isaac Saylin of Eillonte,


I beli eve? A yes sir.


Q And you are a regular practicing physician and surgeon


of this county? A yes sir.


Q And licensed to pactice b.1 this state? A Yes sir.


Q You have been alfting as family physician for juror
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Leavitt, near El Monte, have you not? A Yes sir.


Q And will you state to the court the history of his


present ailment and his present ailment as you have observ-


ed it and diagnozed it? A The ailment of Yr Leavitt is


just a simple case of appendicitis. He has had three at


tacks or four attacks, and his last attack is such as to


preclude any possibility of him 1 Eavinghis bed for som~


time, and it makes an operation almost~mperative. I


have advised an operation, a.nd probably he will be oper


ated on today •


THE COURr: Any questions?


MR FREDERICKS: How long have you mown Mr LeaVitt. Doc


tor? A For three years.


Q How long have you -- did you wer attend him before?


A yes.
\


Q In other illnesses? A Yes.


Q Of this nature? A No, not of this nature.


Q When was he first taken sick this last time since


cojlrt Friday? A I was called Friday arening sometime


between 8 and 9 o'clock.


Q To his home? A To his home.


Q He vas at home. And then wmt symptoms did you find?


A The usual symptoms in these cases. There is very se-


vere pain and g~eat rsgidity over the region of the
'.


appendix, a.nd some fever, quite a pulse. These s~rmptoms


some:t;imes subside. but that doesn't mean tmt the case
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ready to be dismissed from the physician's observation


and care. Sometimes it winds up into an absc ess. At any


rate, the :r:atient should be kept under observation. How


ever, under ali conditions, the appendix is better out


than in. You can never tell when it will become explo


sive, and the patient will have to be rushed to the hospi


tal.


Q How does his condition last Friday, compar~ with his


condition on t re pI' evious Friday? A It vas much more severe


Q But VIas it th e s arne thing? A" Oh, yes -- ",'ell, it


was more distinct. It vms easy to recognize it. There


\vas some obscure symptoms the previou!3 attack, but this


last attack vas very plain.


Q To \Yhat school of physicians do you belong, Doctor?


A I am regular.


Q Graduate of what institution? A University of Buffa


10, New York.


Q And how long have you been practining? A About 13


years -- ~.-t. YEQrs.


Q How long have you been practing here? A Oh, probably


about eight years.


Q Always at El Monte? A No.


Q Where else? A I have been identified with the Santa


Fe work for a tj,me in Los Angeles; then I took cmrge of


the work at Albuqueraue, Ne\v Mexico, and then came back


to Los Angeles, a.nd finallysettled in El. Monte, opening
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1 !lospital.


2 Q, You have a hospital at El Monte? A I have a hospital


3 atEl:Mont e.


4 Q Do you remember what his temperature and pulse were


5 Friday? _ A yes sir , his temperature vas 101 and his pulse


6 was 100, at 5 o'clock.


7 Q, Were you there whEn Dr Wernigk was there? A Yes-


8 terday morning.


9 Q, How ViaS his pulse and temperature then? A His pul se


10 had subsided in frequency; it Ylas about 80; his temper-


11 atuBe vas 99..2.


12 Q, That wasn't very different from norrnal,\~s it?


13 A Oh, yes, tta1r lis different from normal.


14 Q, What is your opinion 8.bout whether he would be .able


15 to sit as a juror in this case? A Whet her he would be


16 able wmt?


17 Q, To sit as a juror in this case? A Well, I don't
not


18 thi,nk that he vlill -- he ought to be permi tted to get,..
19 out of bed until-he has had t mt op eration performed on


20 him, a.nd in-tint event, it might take weeks. We rever


21 can tell mat we are running up against in opening up the


22 abdoman. If it is a c1 ean case, he may be all right in


the course of two weeks, then, it would be a question of


whether he would. be able to resume his duti es here, and


again it -might be weeks, possibly six weeks or longer, if


we have to drain the abdominal cavity, if there should
an abscess there.
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years.


increased temperature? A Yes, sir.


A R. Wernigk


A Yes,' sir.


A 1 found the juror in bed and


W ERN 1 G K,R.


That is all.


DR.


MR. FREDERICKS.


of the existence of appendicitis?


THE COURT. Q State your full narre , please?


a witness called, being first dUly sworn, testified as


follows:


Q Rigidity and tenderness and accelerated pulse and


THE COURT. Any questions, Mr. Rogers?


MR. ROGERS. Doctor, you found phys ical symptoms, did you,


MR. ROGERS. That is all.


THE CO~. That is all.


Q You are a regularly licensed practicing physician and


sur geon bn this oity and county and s tate? A Yea, air.
been


Q. Have you for some years? A 1 have been here for ,25
J\


Q Yesterday morning you made an official visit with me to


the home of Juror L. A. Leavitt at El Monte. Will you state


the coij.dit.ion in which you found the juror and your diag-


nOBis of his condition?


he is evidently suffering from catarrh of the appendicitis,


an attack--there was tenderness and a good deal of rigidity


Over the region of the appendix, his temperature was


slightly a'tove normal, .his pulse d·id not indicate anything


under the cirourl'Btances. He told me thctt he had been
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1 60miting all day before and from the history tha 1 got


2 from Doctor Saylen and the patient, why, it just simply


3 fonf irmed my diagnos is i he is subject to catarr~i attacks


4 of ~ppendicitis which may at times, at some time or other


5 become quite serious.


6 MR. FREDERICKS. Q What do you think of his abilityu to go


7 on with his work here tomorrow? A 1 advised against it.


8 1 would not go myself. If 1 were in the same fix 1 would


9 not.


10 Q You do not think it would be safe, eh? A 1 think


11 he would be taking great chances. It might turn out all


12 right, 1 would certainly advise agains t it and 1 would


13 not certainly go myself.


14 MR. ROGERS. Q Dr. Wernigk, you found physical symptoms


15 indicating these symptoms? A Rigidity and tenderness--


Section 1089 of the Penal Code.26


16 Q Rigidity and tenderness, and the pulse would not


17 indicate much and the temperature might not indicaite much?


18 A Of course, a little temperature, you can have it under


19 all kind of circumstances, but the rigidity and tenderness


20 and the history undoubtedly points to it.


21 Q You think it would not be fair to him to come down and


22 s it here 7 A 1 do not think it would be right.


23 MR. ROGERS. That is all.


24 THE COURT. That is all; unless counsel deaire to be heard


25 the court will mame an order pursuant to the last clause
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1 MR. FREDERICKS. It is a matter for the court to determine.


2 THE COURT. It appears to the court, from the testimony of


3


4


5


6


7


Dr. Isaac Saylen and Dr. R • Wernigk, who have examined


Juror L A Leavitt, that the juror is ill, afflicted with


appendicitis and unable to perform his duty in this court,


the court therefore orders him to be discharged and draws the


name of the one alternate juror who was selected, Mr.


8 Blakesly. What are your initials, Mr. Elakes+ey?


9 MR. BLAKESLY. A. M. Blakesly.


10 THE COURT. A. M. Blakesly,. and calls upon the said alter-


n nate, " A. M. B1askesly, to take the place of ;.1[. Leavitti\lr.


12 in the jury box and be SUbject to the same rules and regula-


13 tions as though he "had been selected as one of the or iginal


14 . juror~, and orders· tha t the tr ial proceed before the 12


15 jurors $,s now constituted. Call your next witness.


16 MR. ROGERS. If your Honor pleases, pursuant to provisions


17 of Section 1000 of the Code of Civil Procedure, and in com


18 pliance therewith the defendant now moves your Honor to ord~


19 the Distr ict A:ttorney and the prosecut ion in this case with


20 a spec ified time, to wi t, as soon as the circuls tances will


21 permit, and before the defendant Darrow takes the stand, to


22 give to the defendant an inspection of the copy or permis


23 sion to take a copy of all letters in their possession,


24 memoranda or doc':lffients, telegrams, or entr ies or books or


25 papers purporting to or claiming to be either inthehand-


26 wr i ting of or signed by the defendant Darrow,
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permission to inspect a copy or take a copy of all documents


purporting to be addressed to or to have corne to the


knowledge or claimed to be addressed to or come to the


knowledge of the defendant Darrow, the same being/if evidenc


is required to that effect, in the possession of or under


the control of the District Attorney, which said documents


contain evidence relating to the merits of the action or


th~ defense therein. I understand, if yo~ Honor please~,


and it is claimed that within the control of the prosecu


tion and now in their possession--


IS that a question?


I beg your pardon, you said it is claimed. I don t


Claimed by you?


MR • ROGERS.


MIl • FORD.


MR. FORD.


know claimed by whom?


MR • ROGERS. It is claimed by us and sundry newspaper


pronunciamentos attributed to the District Attorney's office


that they have documents signed by Mr. Darrow and docu-


ments which came to his knowledge or to his observation


relating to the merits of this action and some relating


to the defense thereof, before Mr. Darrow takes the stand


1 ask a ce·mpliance wi th the requirements of Section 1000


to enable us to examine our witnesses thereform, and for the


purpose of producing SUbstantive evidence in this case on


behalf of the defendant. I take it your Honor is familiar-


THE COURT. Let me have my copy of the section, 1 would


like to read it over first.
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1 MR. ROGERS, Yes, sir. The matter of notice, if your


2 Honor pleases, is only a requirement that sufficient time to


3 comply with the or der shall be given.


4 MR. FORD. This, briefly is that the notice is not auffi


5 cient, your Honor.


6 THE roURT. 1 will hear you in a moment, as soon as 1 read


7 the section. Now, Mr. Ford, 1 wi 11 hear you if you want to


8 be heard.


9 MR. FORD. 1 call your attention to State vs.}lerritt,


10 lOO racific, page 637: "Documents of the State's Attorney,


11 the defendant has no right to see." As 1 understand it,


12 this is confined merely to telegrams?


13 MR. ROGERS. You have a very wrong apprehsnliion of the requB t


14 1 said letters, documents, papers,


15


16


17


18


19


20


21


22


23


24


25


26







1 whet her signed by him, memo randum met her signed by him,


2 claimed to come to his knowledge or in his handwriting,


3 or purporting to be by his authority. The 100 Pacific


4 holds only that documents of certain nature cannot be call-


5 ed for.


6 MR FORD: In case of Morrison vs. State, your Honor"lln the


as to their contents as ~idence, but in either event, the


application belohgs entirely to a civil case, and not a


criminal case, and the notice itself, is not sufficient,


and I have not the a.uthorities here at hand -- 'we would


51st S. W. Rep. page 358, and there is one in the 40th Tex.


criminal) page 4'73, it was held thecccused vas not entitled


to an inspection of his ovm letters before trial, and-s;rgu.


ing merely the proposition of .law, held ttat it was not


applicable to criminal cases, but was a case between par-
not


ties to a civil action, and the,y are making a deID~nd upon
"~,


one of th e parties in this case, but upon t he District


Attorne,y, Who is merely counsel for the prosecution, and


further than that, your HOnor, the notice is not sufficient


there as to time or particularity. The,y must describe


the documents which they desire aa inspection of, and if


the People refuse to give them an inspection of those docu


ments, then two courses are open to them: one of than to


ex:cuse the Peopl e fran putting the document in and the other


to compel the court and jur,y to accept the document in the


fom. they claim that they exist. Take their statement
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like about 15 or 20 minutes to present authoritie s on


this -- I mean a recess of 15 or 20 minutes to ~ather our


authorities.


MR ROGEHS: If the court desires evidenc e upon th e propo


6i tion, I will call Mr Ford. Please take the stand.


THE COURT: Just a moment. It is not a question ofevi-


d enc e -- 1fr Ford has asked fo r t 1m e in which top repa r e


authorities.· Now, we will have to take a little recess


a little later. Have you a short witness you can produc e


at this time?


l.IR ROGERS: I can, but that matter -- I purpose to call a


wi tness, one very sho rt witness, but I think that will


divert us into another matter 'If/here counsel will doubt


less have some argument to make, and I don't think they


will be looking up authorities while we consider that.


However, I will call Mr Petermichel, if your Honor desires


me to. That will raise another important matter.


'[R FORD: What is that, an inquiry into the grand jury


minutes?


THE COUll: Counsel will show tlat when it comes up. I


think you better take this matter up again at 2 0 'cloc k


this afternoon. In the meantime counsel will have a


chance to get his authorities together, and consider the


application, and unless counseldesires a ruling at once


the court will rule upon tm matter at 2 o'clock.


insist upon a ruling at t his time, we will go into
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ter at t his time.


MR APpm: Your Honor, allow me a suggestion.


THE couur: It is only a matter 0 f::aving time.


ME. APPEL: Trat is just exactly what we wish to do. We


wish to present our right to these documents, that is,


for the purpose of enabling us to hasten the examination


of Mr Darrow.


THE COURT: . I 'will do better, then. I 'will take the mat


ter up after th e regular morning rec esse In the m am-


time, somebody from the District Attorney's office can


be preparing and looking up the authorities.


MR APPEL: The other matter, yotlr Honor, is also a mat


ter which ,viII probably -- that is, the n~t matter after


this \vill probabJ¥ be a matter which will consume, in


all probability , just as much time as this question, and


if we put the other matter on it \~uld not give them any


advantage, as far as time is concerned.


MR FORD: I think the law covers both matters and is


practicallY; the ::ame. In arguing one matter, we will argue


the law covering the other matter.


MR FREDERICKS: It would be well that we would have notice


of these points when they are coming up. We can work nights


on', them and nCbt have to have them brought to our at


tention at 10 o'c~ock.


}!R BOGERS: I spoke to J"udg e Hut ton about taking it up


yesterday morning, and making the application in court
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I mean Saturday morning, I beg, your pardon -- JUdge Hut-


ton indicated that the situation \vas such that he could


not be here, and JUdge Willis had not yet return 00. -


you remember your Honor directed me to apply to JUdge


We will have the information then vnat


ing to involve the same proposition.


I think th e putting ofn of Mr Petermichel is go-


to or he is not, irrespective of "mat anybody thinks


J. J. JErERMICHEL, a wi tness c all ad on be


half of the defense, being first duly sworn, testified


this time, and take up this other matter at the close of


about it. I think, in order to save time, ttat the court


will accept 1fr Rogers' or fer to put on Mr Petermichel at


bloded proposition of law, that thedefen<hnt is entitled


5 Willis., JUdge Willis haS. not ye t retu med from Imperial,


6 so I ms not able to present the matter onraturday morning.


7 I am going to demand an insp 00 tion t when the documents az:·e


8 rig,ht! here in court.


9 MR FORD: You \mnted to do it right in front of the jury.


10 THE COURi': NOt no; there is no <lWasion -- this is a cold


11
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16 the forenoon recess.


17 MR FORD:


18


19 l,fR FREDERICKS:


20 to look up.
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24 as folloVlS:
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DIRECT EaUfINATION


MR ROGERS: Your name, pI alse. A J. J. Petermichel.
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Q, What is your occupation? A Officaalrepo Iter in th e


Sup erior Court, Los Angel es County, Stat e of Califo mia.


Q You have been official repo ner attending upon the


grand jury in th e taking of testimony? A In some por


tions of it, yas sir.


Q Did you take the testimony of O. A. Tvei tmoe before


the grand jury?


MR FORD: We obj act to tmt as incompetent, irrelevant


and immaterial, apd an atte.mpt to get into their possession


a copy of the statements made by the witness before the


grand jury, which, under th e law, they are not enti tl Ed


to.


THE COURT: This is only a preliminary question; to bring


it up squarely, he might answer t m t question yes or no;


then I will hear you On the nex:t question. Answer that


question yes or no, Mr Petermichel? A I did, yes sir.


ER ROGERS: Did you transcribe the testimony of O. A. Tveitmo


as taken by you~elf, as you have described, before the


grand jury?


:M:R FORD: Now, if th e court please.


THE COURr: That is also preliminary. He can answer


that ~es or no. A I did, yes sir.


lIrR ROGERS: Have you a copy of it in your possession a t


this time, upon the stand? A I have.


'MR ROGERS: Let me have it.


MR FORD: We object to aI\V transcript being handed to
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conn sel of the proc eedings before the grand j UIY, and


furthermore, your P..onor, I don.t believe things of this


sort should be written up without notice to the grand


jury :-- without notice to the District Attorney, what is


occurring before that grand jury.


THE COURl': That is a matter to be -taken up some other


plac e. I will hear you on your obj ootion only. -


!ra FORD: Under the case of people vs --


l,ra ROGERS: Just a moment, before the wh::>l e matter is ar


gued, I desire to make one further inquiry. The testimony


of O. A. Tvei tmo e, vhich was taken b efor e the grand jury,


state whether or not you gave a transcription thereof, a


copy thereof, to the District Attorney? A I did.


I f!P.ve the original to the District Attorney.


Q That is the original transcription? A Yes sir.


Q How long ago?


MR FORD: We object to that. The law provines that it


should be delivered to the District Attorney.


THE COURT: Overruled.


A I couldn't say definitely, Mr "Bogers. WIthin a


few days after the testimony was tkken, probably a week.


MR ROGERS: At -what time was the testimony ta ken? A Feb


ruary 16th of this year.


Q It was in this case, was it not?·


1m FORD: Objected to upon the ground it is calling for


the conclusion of the witness, and your Honor has already
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1 decided that matter.


2 THE COURr: Obj ec t ion sustain ad.


3 MR FORD: The testimony of Mr Tvei tmoe having been taken


4 after the indictment was returned in this case.


5 1m ROGERS: Exception. I desire to show, if your Honor


6 please -- 1:t vas in relation,'las it not, to the matter


7 now under inv estigation in t his case?


8 MR FORD: We obj ect to tlat as calling for a conclusion


is sustained.


of the witness, and an attempt to get at the subject mat


t er of th e testimony, vll!ch is absolutely improp er, incom


petent, irrelevan t and immaterial, and the've~ matter


I desire toargue at this time, that they have no right


to inquire into th e nature of the testimony or anything


about the substance of the testimony.


THE COURr: The oQj ection that it calls for a conclusion


MR ROGERS: I ask for an adj ournment in or der that I may
produce it and shoVT that the testimony itself related to


the very issues and subj ect of the matter now pending be


fore this jury. If your Honor will listen to me just a


moment, I think you will ,~et th e view of it that. will show


positively the aspect of things, somewhat. We desire to


show, under the provision of the code, that where testi


mony is within the poY~r of the pl.rty to prOduce, and he


doesn't produce it, it is under instruction of the court


to th e j u~ to be deemed to be agains t him.' Now" they
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called Mr Tvei tmoe to the stand, according to the record,


and they asked him to come to th e stand as t heir vii tness;


they swore him; asked him his name; asked him hisaddress,


and then ex:cused him, in th~ir case. Now, they. will at


tempt to argue to this jury that we should have called


Tveitmoe. We desire to show that they suppressed all of


this whic h was wi thin thei;r power, and which they had in


thei r possession, taken before th e grand jury, which re


lated to the merits of this action, and that they did not


produce it before this jury, in order that the jury m.j.ght


have the benefit of it, whatsoever it migl't have been.


Under the law, as they contend for it, l[r Tveitmoe is sworn


not to reveal to us what he testified before the grand jUry.


They sit h ere in possession of that testimony, transcrib-


ed by the official rep>rter, and defy us to do anything.
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26 produce wiffinesses to testify to facts in our favor. They


They called rlrr. Tveitmoe to the stand and swore him as one


of their witnesses; simply asked him his name and address


them or that we should have called for, or that the presump


tion is in their favor, onthe contrary, we purpose to show


that the presumption is against them.


Now, if your Honor please, the burden of proof is at


all times on the prosecution, always. We are not bound to


session testimony relating to the merits of this action


which they have refused to produce, and under the law they


cannot either argue that the testimony would be favorable to


and then excused him, knowing exactly what he would testify


t,p, if, perchance, he testified as he did before the grand


jury, or if he did not, subject to their correction; sub


ject to the production of the document before the grand


jury asking him if he did not so testify at a certain time


and place. Now, your Honor will be called upon to instruct


this jury that where evidence is wilfully suppr-essed by a


party it is deemed to be against them and therefore they


cannot argue that the testimony of Mr. Tveitnoe, if produced,


would be in their favor. Not only do we want the testimony


to go to the jury but we want the fact to go to the jury;


they had the testimony in their hand which was forbidden to


UBj that they have denied to us, and which they have sworn
they


the witness not to reveal· to us, and which J\ have sworn thi


reporter not to reveal to us j that .they have in their pos-
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1 must produce their case and all the evidence germane and


2 relevant to the proposition, it has been held in this


3 state that they are duty bound to produce substantial and,


4 meritorious facts in their favor and in our favor as well,


5 relating to the merits of the action.


6 Now, if your Honor please, they sit here and decline


7 to permit us a copy of that testimony; decline to permit


8 the witness, under his oath and SUbject, perchance, to a


9 contempt of court, decline to allow that witness to tell us


10 what he testified to before the grand jury, and as it were,


11 dogs inthe manger, prevent us from giving testimony and


12 prevent us from producing it where right there onthat


13 witness stand is that testimony sworn to before ~he grand


14 jury and right in that box is a duplicate of that test imony;


15 is that fair? That is our evidence; we are entitled to


16 show the ,suppression of this testimony, when, as they did,


17 they called lllr. rveitmoe to the stand and then withdrew him,


18 as a substantive fact in this case.


19 MR. FREDERICKS. Now, may it please the Court, it is


20 aWfully hard to regard Mr. Rogers seriously in a matter of th t


21 kind. Here is the history of this Tvei tmoe bus iness.


22 Against all ordinary procedure Mr. Rogers wished to retire


23 from the cour t room in order tha t Mr. Johannsen and ;~r.


24 Tveitmoe might be put on the witness stand, there to tell


25 I what occurI' ed, poss ibly, in regard to the taking of Mrs.


26 Caplan out of the state. 1 believe that was a matter· th







5777


assumed that 1~. Rogers probably had in the year before,


gained some information in regard to this matter by reason


of his affiliations with the prosecution in another case.


was uppermost in the matter of investigation, and the court


generally permitted the entire procedure to be set aside, an


permi tted Mr. Johnannsen and Mr. Tvei tmoe to be put onthe


stand by the defense in order that they might tell what they
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knew about the taking away of Mrs. Caplan. 1t hav ing been


9 tu. Johannsen took the stand, as the court will remember, and


10


11


gave his testimony, and was cross-examined, and when he had


finished, they decided that they would not put M4 Tveitmoe


12 on the stand. 1 suppose they had their own good and suffi-


13 cient reasons for it. At any rate, they so decided that


14 they would not put M4 Tveitmoe on the stand. He Was here i


15 held here by them, one of t~eir co-aditators and assistants,


16 requested by them, that the court permit him to sit here in


the court room and hear all the testimony becauss he was17


18 one of their assistants; exempted from the rule excluding


19 witnesses, in order that he might be here and assist the


20 defense in prepar ing the defense and putting on their wit


21 neeses. Well, when they failed to put M.r. Tveitmoe onthe


22 witness stand on that occasion, and decided that they would


23
.


not go any further into that matter than they had· gone with


24 Mr. Johannsen, we c.alled :;!r. Tveitmoe to the witness stand,


25 thinking that, peradventure we might ask him ourselves in


26 regard to the matter, and after having done so we conclude


that--weread the section to him in regard tQca;l}h+(rlJy\~.~(~((HRRlA
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1 and we concluded that as he was so closely affil~ated by the


2 defense we would not put him on the stand but would permit


3 the defense, if they ever chose to put him on the stand,


4 in order that we might have the beriefi:e of cross-examination.


, 5 Now that is the history of Il:. Tveitltoe being on the .witnes


6 stand.
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Now, in regard to this matter, it appears that Yr Tveit


moe gave some testimony -- it has been argued heretofore


before the court -- he gave some testimony before the


grand jury after Mr Darrow had been indicted. Mr Tveit


moe, is alive, I presume; is within reach of the defense,


and if theywant to use him, to give that testimony here on


the w'itness stand, or to give any other testimony, they


can secure him and put him on. It makes no difference what


he swore to before the gf'and jmry, ttat is not testimony and


could not be introduced here as testimony. The testimony


must come from the living lips of Mr Tveitmoe on the wit


ness stand, and this document, which the witness holds


in his hands, is not testimony.. It 'could not be used


he re as testimony whil e Mr Tvei tmoe is available, and can


be put on, in fact, it could not be used as testimony in


any went, probably, so we are not suppressing any t esti


mony when we obj ect to the defense getting ahold of the


written-up statements·that,.~ Mr Tveitmoe made before


the grand jury. If theyare the truth, his memory would


assist him in making those same statements here; if they


wish to interrogate him about them, and they will get


all th e benefi t of them. Now, that is the point t hat is


before the court. That is the vtay Mr Tveitmoe came to


be on the witness .stand, and that is the view of 'vat the


witness now has -- that it is not testimony and could not


be used as testimony, but tl'at the defense wishes to get
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it in their possession in order that they may see what


].[1" Tveitmoe did swear to before the grand jury. Now,


that is, we believe, all that this is for.


1m ROGERS: Just a moment; I am going to make a statement-


MR FORD: If the court please, I am entitl a1 to finish


side by side


THE COURT: Now, who is going to have the floor --


1fR ROGERS: Only replying to certain questions of fact.


THE COUR[': You will have an opportunity to reply on


both questions of Jaw and fact at the proper time, but I


must h mr t his argument.


MR ROGERS: We have been deprived so oft en of our posi


tion inargument by attempts at interruption, and so forth,


that it is well for us, if your Honor please, to require


that the conditions of the a rgument and the facts be


stated frankly before we go into th e argument.


TEE COURT: I wi11 see t 0 it that you a re not int errup ted,


Mr Rogers, but I vr.i.ll hear ]!r Ford first, and th en I will


hear you fully.


MR FORD: If the court please, I vlould like to .ask the


witness a fe~ questions before taking the argument up.


MR R01 ERS : That is ag reeable •


THE CaUR'R: Go ahead.


\rR FORD: When did you write this document up tlat you


have in your hand? A I think sometime wi thin a week af


ter it was taken, Hr Ford.
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1 Q And it has been in your possession 'wer since? A It


2 has.


3 Q It v.as made at the same time that th e original was


4 made up? . A yes.


5 Q And. is a carbon copy of the original? A A carbon


6 copy of the orig inql.


7 Q Been in your possession all the time? A Yes sir,


8 under lock and key and a secret plac e known only to my


9 self.


10 Q No one else has had access to it but yourself? A No


11 is r.


12 Q How did it happen you had it in your possession this


13 mornirg? A IVRs SUbpoenaed by the cou rt to produc e -


14 here is a copy cif the subpoena which will probably speak


15 for itself. I might modify that statement as to no one


is not evidence. It is a statement made by the witness


tion 1000 Code of Civil Procedure, and the other un:! er


section 1985, of the Code of Civil Procedure, a SUbpoena


duc es tecum, whic h has been served on this witness al-
. document


ready. The:·/\ which the wi tness holds in his hand


else seeing it. I did have my assistant S1Jvom as assist


ant reporter, in order to transcribe the testimony for me


and he did transcribe it, and outside of my assistant and


myself no one else has seen it.


1!R FORD: Now, if the court please, there are two means by


which a document is brought into court; one under sec-
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not at a~ time be used as evidenc e against the d efend-


out '~. the pr esenc e an d hearing 0 f the defendant.·· It could


cannot be used by the People at any time unless Mr Tveit


moe takes the stand in which case it could be used for im-


a statement of' this". ':--permit of his being impEached by


This very question, your Honor,ve,s up


THE COURP: lVRs about to say, Mr Ford, this question has


been SUbstantially in its present form, came up here a


few days ago, and the court at that time rul e:i upon


character; to make his testimony conform to the statements


previously made by th e wi tness before some other tribunal.


the person who had previously testified to oomething, to


testify in the same manner, and prevent his being tripped


up, to enable him to fabricate a story \vhich would not


there. The only obj ect, your Honor, of getting a statement


of this charac ter, on th e !R rt (f the defendant in this


case -- I don't wish to be personal -- the only obj ect


which a defendant in an or dinary case could have in ob


taining a statement of this character would be to enable


peachment oaf the Witness, provided he made a statement dif


ferent from that contained in th estatement \vhich he has


ant, he not having been present not at any time read it or


declared that it\"B.s authentic, or did anythi~ with re


gard to the statement itself, which would make it admis


sible, therefo re, the document is not legal ev idenc e be


fore any court as far as the defendant is cone erned. It
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given a chance to early.


may Yaive his right of confrontation and cross-examina-.


Peopleqgainst Bird in the 132nd California, I read from


page 263 -- holds among other things,that the defendant


I called your Honor's attention at that time,


I believe, to the case of People vs. Glass in the 139th.


THE COURI': I think you better let them assume the burderu


in tlat way, and they might be able to show tlRt the sit


uation is so different as to call for a different ruling,


but that is a burden they have to assume, and oug ht to' be


5~
the question asthen presented, and the burde~ of showing . I
that the present situation is so different as to call for a


different rule, I think, even, is \"Ii. t h the defense.


MR ROGERS: Now, if your Honor pI ease, counsel is absolutely


mistaken in saying that t his document coul d never be used


because of theabsence of the defendant. The case of


:MR FORD:


tion to produce testimony taken in his absence. I


presented that case myself to the Supreme Court -


MR FREDERICKS: But the People cannot use it.


MR., ROGERS: The People cannot u se it, but we can us e it.


1m FORD:" You could use this statement in place of 1fr


'lifeitmoe? I guess not.


MR ROGERS: I understood, your Honor, I was going to have


the floor.


lJ.R FORD-: I beg th e court's pardon and I also beg couna el


pardon. It was so a stonishing I could not refrain•.
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1 :MR ROGEBS :


2 ( Reading: )


Then I will astonish you a little more.


"Under the title of the 'Rights of defendant


ordinar,y rule, on the part of the People; they may intfo


duc e testimony taken under th~;e c ircumstanc es. (Reading:)


"It is here to be noted that the section is declarative of


presence of the defendant, who, either in person or by


counsel, has cross-examined or had an opportunity to


cross-examine the witness, or vm.ere the testimony of a wit


ness who is unable to give security for his ap~rance has


been taken conditionally in like manner in the presenc e of


in a criminal action't it is provided thtt a defendant


skall have the right of confrontation of the witnesses


against him, saving in tho se cases vmere the charge has


been preliminarily examin ed by a committing magistrate,


the testimony taken down by question. and answer in the


That, of course, is an exception to thethe defendant. d


the rights of the defencant, e..nd in·so defining those


rights, limits the evidenfe, addthe mode and manner of


its production and introduction, which may be employed


against him. Ined'fect, therefore, e.nd as our decisions


hold, it deprives the pro secntion of the right, which


theretofore in it enjoyed, of introducing against a defend


ant the evidence of a deceased or absent witness, unless


taken before a committing magistrate, or by deposition in


the mode prescribed. It forbids the introduction' of the


testimony of such witness, absent or deceased, which may
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have been given upon a former trial 0 f the case.


the legislature should have so modified the cownon law


Now, th ere a defendant v.qived his right of confronta-


Sufficient to say


In this instance, I might observe to your HOnor


rule.v,e need not now stop to inquire.


tion.


tha t yr Fredericks' statement t hat they called that wit


ness; that they put him on and then withdrffi'v him, think-


ing that they wouldresel~e to themselves the right of crOSB-


examination. Now, we affer to show, if your Honor please,


by witnesses, that they produced Yr Tveitmoe before the


grand jury and to ok hi s. test imony, vhich vas aga.in at them;


testimony which they dare not:read to this jury, but they


brought Mr oscar Lawler into this court room and sat him


right down behind them when Mr Tvei tmoevas to be call eel to


the stand. It has app mred in this case, if your Honor


please, that Mr Tveitmoe is under indictment by the Feder


grand jUry; he is also under indictment by thisgrand jU


that it is quite Iilain that it has done so. But, upon


the other hand. there is in this, no restriction upon


the rights of a defendant. The rule as to him is the same


as it Vias before theadoption of the codes, and as it stood


at COIllmon law. He may waive his right of confrontation,


if he so desires, a.nd introduc e in aTi denc a, t estiIfionyof


such dead orabsent witnesses, whether t:mt testimonyvB.s


given at the preliminary ecamination, or upon a former


trial of the cause."


1


2


3


4


5


6


7


8


9


10


11


~ 12I
~ 13
r
~ 14
~


i 15


I 16


17
f


r 18
I'


r 19~
~
~ 20r
~
~ 21!'u
"t L


22k
\;
~,


23~
I,"


~
i:


24~.
~r;


~:l 25t'
t,~


f'
{. 26R
i.'.
~-;


!
~







5786


1


2


3


4


5


6


of this county, as I am info nned, and the District Attor


ney, therefore,rlesires the privileges oferos s-examina t ion.


vmich ,~uld effect that vdtness' own· personal rights,


which would subj ect him in this case to a cross-examina-


tion which might be introduced against him im his own trial,


becaus e under your Hono r' s ruling, you have permitted


7 the m· to interrogate every wi tn ess from the commence-


case, with Mr Oscar Lawler sitting here ready toake ad


vantage of wery word and syllable i we offer to show, if


your Honor please, t hat he refused totake th e stand for u


ment of his life down to the present time of taking the


stand, a.s to all his relations and every aspect and fea


ture in this case, and of the dynamiting cases of th e Mc


Namaras, a.nd all oth er cases allied th ereto. Now, was it


right, if your Honor please, that they should withdraw him


from t he stand for the purpose ofcross-examining him, and


with Mr Oscar Lawler sitting behind them, the man that is


going to demand of Mr Tveitmoe, his life, maybe, possibly


y ERrs in the penitentiary, v.as it right that they should


sit back here and faY, "We are going to cross-examine him,u


vre re, if they call him thanselves, they could not so do.


Thereupon 1fr Tveitmoe being advised by his own counsel,


not by us, he sat here, rleclined to go on the stand for


cross-examinationi declined to sit here on this witness


stand, emd put his own life and his ovm liberty in j eo


pardy by a cross-excqnination of every aspect of his own
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he sat here to get; they concluded that they \~uld, if


your Honor forced us to put him on, so they could cross


examine him and deprive him of his rights personally, as


the d ef mdant in the cases pending against him. Now, that


is the situation in a nut-shel!. I cannot put Mr Tveit-


under those conditions and under advice of counsel, coun


sel making the statement to us that they would not pennit


moe on to be cross-examined, because his counsel won't


him to go on and be c ross- er..amined by Mr Oscar Lawler,


through the intervention and mouth of W. Joseph Ford.


I don't blame him; if I were his conns el, I would e;ay,


"You cannot do it", but they had e~ready taken his testimony


and vte stand h ere to waive our constitutional rights,


as in the case of People against Bird says, "But upon


the other hand there is no restriction of th e rights


of the defendant. He may waive his right of confronta


tion, if' he sodesires." And we do\"'aive it. Now, "mat


they were trying to do, if your Honor please, was to


trick us, I might say, to out-play us, to euchre us into


this condition of things, when they called Mr Tveitmoe,


as Mr Fredericks bas just now admi tted to your Honor,


in his le.st statement, that they called Mr Tveitmoe, and


then finally concluded, after a momentary consultation,


knowing the role of law that they could not c ross- ~ine


him if they called him themselves, that they could not


furnish lir Oscar Lawler with all the information that
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1
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3


4
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7


8


let him go on, but tLley have got evidence there, and


unless they they are .working for the benefit of Indian


apolis, unless they are working for the benefit of Mr Os


car Lawler, they might \1'1811 have called him upon this is


sue alone, "VIrhich they woul d have a rig ht to int errogate


him about, if he Vlere their own witness.


It is hard for a laynw.n to understand these matters.


They don.t understand, if your Honor plERse, that the de-


I mean, be-in Indianapolis or before the grand jury


fore a jury in any court. You have that right; it is your


oVID personal right. If, however, they had called him as


they originally intended to do, then all they coul d have


asked him about was this case, and we could not have cross


examin ed him about a.nything else, but they seeking an


undue and unfair advantage of Tvei tmoe, seeking ·to ap


prehend -- seeking, as it v.ere, to portend his own


trial, they brought yr Oscar Lawler into this court


9 .fendant has a right to refuse to be cross- ~amin00; to


refuse, if your Honor please, to speak and fUrnish evi


dence e.gainst himself, a.nd it may not be EVidence agaiinst


himself, but widence which may be used against him,


and therefore, his counsel, very properly, as your Honor


would have done t as I woul d have done, and as Mr Ford


would have done, mid, no, not with Mr Oscar Lawler back


ing this thing up, shall you go on the stand to be cross


examined for days and days, prejudicially to your own trial
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as impotent pieces


'What he V'i8.nted \\as to c ross-examine him and you and I know,


sir, what that meant. Now, if your Honor plmse, here sat


ney, a,nd refused to put him on orrefused to allow us to


call him, and so, if we did call him, he would not testi


fy under tho se circumstances. We were ready to show that


of San Francisco, Mr Tveitmoe's attor-


and they said, no, 'Ire will cross-examine him, t.hereby,


as I said, depriving him of ,e~ery right sacred to a defend


ant and guaranteed by the constitution of this state and


of the union, and I might' say, of every saate. Now, if


your Honor pI mse, are we toys to be moved around


in the game they play, your Honor? I think not. So, if


they may put him on there; they had a right, and they call


ed him, but yr Fredericks has confessed to your Honor


that he didn't intend to call him in this case alone.


and we offer to show it by competent evidencte, and we


demand the right to put in th e testimony whic h he f!1J.ve


under the interrogation of the District Attorney himself


before the grand JUT!, and under oath, waiving our con-


sti tutional right 0 f confrontation, and depriving them of


the right which they sought, to convict Mr Tveitmoe in


Indianapolis, if so they might, with lfr Oscar Lawler and


themselves getting the testimony here. I vdll call wit


nesses to that effect, if it is necessary sO to do,


Mr Appel has some circumsta.nces whic hhe desires


Ur ,s'l-Qss.-inger
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present ed to your Honor is in effec t, \"hat is 1 ega! evi


dence under our code --


THE COURr: Before you begin , we better take the momirg


recess, Mr Appel.


(cTuryadmonished. Recess for 5 minutes.)
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If your Honor please, the legal question which ,is
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to introduce, we are entitled to the specific instructions


of this court, the matter of law, that the State, people of


the State, represented by the District Attorney here, are


estopped absolutelyfrolli contradicting or claiming a differ


eDt state of facts than that which would have come out in


(After recess.)


THE COtJRT. You may proceed, Mr. Appel.


MR. APPEL. If your Honor please, the question that is


presented is whether or not we are entitled to show, first,


that we are in a position of absolute inability to produce


a fact or to produce evidence which is in our favor; second


whether or not we. have a right to present the omission upon


the other side of this case, of a party to this litigation,


to this suit, an omission which, if proven properly, may


be considered by the jury as evidence in our favor; third,


whether or not, by proof of facts and circumstances, whe


ther or not we h~~ aright to present to the jury such chain


of circumstances as that the jury may reasonably draw an


inference of fact in our favor; fourth, whether or not, by


the introduction of these circumstances which we seek now


the evidence had they not suppressed the evidence.


Now, those ar'e the propos itione of law and in


ferences and presumptions which arise upon facts Which may


be shown in the case.


Why, a party to a litigation who claims the


applicability of a presUThption of law provided by the Cod
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experience in equity cases. A man gets upon the witness


are applicable also to criminal actions, except as otherwise


He sits idly by. He


Section 1102 of the


Your Honor has had great


So we say, your Honor, tha t wher e


"The rules of evidence in civil action


one side puts a witness upon the stand and


ar e in this state and elsewhere.


must show, he has a right to show, the act, circumstances,


declarations and contradictions from which that presumption


necessarily ar iees, or from which that inference of fact


necessarily ar ises, or from which either party to the suit


may be estopped from ever denying the truth of the facts.


Now, let us first see what the rules of evidence


provided in this code."


Penal Code provides:


stances surrounding a transaction.


ever a fact can be proven in a civil action by shOWing the


omission upon the other side to do that which in good con


science he ought to have done, wherever that may be shown


in a civil action, we say that we have the same right in a


criminal action to show that omission on the part of the


questions him concerning his remerr,brance of the circum-


people, just as they have a right to show an omission on our


part, were they contending for that proposition on the part


of the people.


Let me illustrate it.


stand -
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25 to the evidence' he undertakes to establish by oral evidence.


H we understand26 The other side says, "Well, your onor,
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1 that there is a document which establishes the fact in


2 disputably, and auch a document as ,that ought to be pro-


3 duced. " Why? Because the oral evidence of this witness,


4 in view of the existence of a document, will be evidence


5 of leas weight, because the memory of man is so fallible


6 that there may be a mistake in his testimony as to the


7 exact import and the exact action of the parties, or the


8 exact connection of the parties With the facts. We deman


9 that that document be produced. The other side sits idly


10 by, and either denies the existence of the contention upon


11 the other side or denies the existence of the document.


12 Would your Honor hesitate a moment in allowing the party


13 contending for the existence of a written document, would


14 your Honor deny them the right to show the existence of


15 a written document, and that the written document went into


16 the hands of the other side, and that it was their duty


17 to account for its loss? Even if they contended that there
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was no written docun:ent, would your Honor not have the right


to allow the s ide contending that there was higher evidence


of the fact than that which comes from the oral testimony
to show that fact,


of the witness, / for the purpose of relying upon the pI' e-


6umption provided by Section 19>3 of the Code of Civil


Procedure, which says--subdivision 6, Section 1963, that,


"Higher evidence would be adverse from inferior being pro-


duced"--that the higher evidence would be advers~J from


inferior being produced?
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Let's see, what inferior evidence was introduced


here agair.st this defendant? Harrington) you know, came


upon the stand) your Honor. First, let me take it up in a


logical way--first they produced the evidence of a banker


down there in San Francisco, who testified that upon a


cer tain time Mr. Tvei tIT,oe came into the bank with some other


person, probably Mr. Darnm, that he requested the cashing of


a check for the sum of 110,000, and that he requested th~


that money should be given to him in large bills; and they


show by circun1stances\that that money went eitper into the


possession of Mr. Tveitreoe or went into the possession of the


person that he requested the money should be given to.


They introduced that fact. They stop there, your Honor.


They stop there. Ordinary decency, ordinary consideration


for the rights of the people of the State of California,


the impulses of any common, honest human being, would demand


that the truth should be shown in this case, would have


demanded of any labor or layman, or any :\". honest person


on the face of the earth, that Tvei tIl.oe should be then put


upon the stand and asked, "Tvei tnJoe, you got this $10,000,


did you? What did you do with it? Did you give it to


Darrow? 11 That would have been the ordinary way to follow


up that fact) your Honor, by the merest tyro in the


detective business, by anyone that had learned the fact


that that $lO,OOO'was given to Tveitrroe. Now, then, let's


go on and see what Tve i tmoe did With that money •
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Ah, your Honor, Tveitmoe appeared before the


2 grand jury. That is admitted here in evidence. Tvei tmoe


3 appeared before the grand jury. Will they deny that they


4 questioned him? Let them rrake the denial here in open


5 court, as professional men, as professional attorneys, as


6 men who ar e sworn to do their duty to their state, to


7 their fellowmen and to their Gods, let them stand up here


8 and say that Tvei tmoe was not examined before the grand


9 jury in the presence of Mr. Ford, that he testified as' to


10 what he did With this $lO,OCO.


11 1t is the duty of a lawyer, it is ,the duty of
independent of


12 any man,/whether he is a lawyer or not, that he shall not


13 deceive, or sit silently by and lead to a deceit upon the


14 Court, or upon a constituted part of a court, this jury,


15 sworn and constituted as a part of this court.


16 Now, let us say that Tveitmoe did give them


17 that information. We have a right to know what that in


18 formation was. Was it against us? Let it come out, that


19 Darrow may gO'upon the stand and meet that testimony. If


20 it is for us then, your Herior" we are entitled to show that


apply that presurr:ption of law in our favor? roes it not


becon·.e incuDlbent upor. us J your Honor J to show that higher


fact. And why are we lenti tIed to show what that testimony
it


was? For the reaeon that we must shOW~ in order to raise


this presurr~tion that higher evidence' would be adverse from
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inferior evidence being produced. How are you going to
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26 have introduced upon the other side? The willing rr.an.


admissions of a defendant or confessions of a defendant


NoVi, what


It stands in the same


Why? We ask you. Because you have not shown


prosecution of this defendant?


applicable.


is the inferior evidence? Let us see. The law is that


evidence existed of that fact, and how are we going to


show it, except by show ing what Tvei tmoe told, under the


solUinity of an oath, before that grand jury, to the District


Attorney, and to the authorities haVing in charge the


that there was higher evidence which should have been intro-


duced, instead of inferior evidence introduced.


category thatwe have a right to shew that a docull1ent ex


isted, written evidence of a fact, your Eonor. How are


we going to apply this presumption to which we are entitled?


Why, if we asked your Honor to instruct the jury


upon that point, you will say to us, this instruction h not


there must be independent evidence showing the truth of


those statements •.


And what is this inferior evidence which they


concerning his complicity in a crin~ or in a criminal trans


action are of the lowest, of the meanest kind of evidence;


that they do not rise up to the dignity of being evidence of


the fact; that a defendant may come in and make a confes


sion of a commission of a crime, and 1 say that he could not


be conv icted or hung 01' sent to the penitent iary upon his


own admissions and from his o~~ confessiono, but that
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The man who says he is testi-


2 fying under cotnpulson, and who claims inrrunity. The man


3 who, according to his testimorw, was willing to violate


4 every trust and every confidence that ever was reposed in


5 him. Outside of the merits of this case, a man who has


6 shown himself willing to serve the state--he comes in and


7 saya Darrow was down there about the latter part of Sept


8· ember, over there on the porch at his houae, and he,


9 "Showed me a roll of bills, and he said that he was going


10 to get to the jury upon that. He told me got it from


11 Tve i tmoe • II That is the connection which they undertake


12


13


14


15


16


17


to show, your Honor. 1 say that that evidence is infer icr
such


evidence. 1 say it ,is so light, 1 say it is J... absolutely


infinitesimal eVidence, compared With the testimony of


a man who is here shown to have gotten $10,000 in big', bills,


or whatever the evidence may be, down there in San Francisco


September 2, 1911, that the evidence of that man Harr ington


18 is of an inferior quality. It is of an inferior quality.


19 Now, let us see, your Honor. We have a right, therefore,


20 to lay the foundation to ask your Honor to say to this jury,


if the prosecution were possessed of higher evidence con


cerning the transmission of this $10,000 from Tveitmoe to


this defendant here, it was their duty to produce it; and


your Honor has aright to know the nature and character of


the evidence, and this jury, in order to apply that pre


sumption and principle of equity and justice, have a righ
25
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4 produce?


to know what it is that they knew that1


2


3


duce.


'71'"'
.) I 0


they did not pro-


What is it that they knew that they did not


We say to your Honor and to this jury, it is the


5 evidence and the informtion which they had, which was given


6 by Tvei tmoe before the grand jury under oath. Tvei trnoe


7 was put there under oath for the prosecution. He came there


8 before the grand jury as a witness for the prosecution.


9 The defendan t was not heard there. He was not ins ide. of


10 that star chamber proceeding. He was not th ere to defend


11 himself. He was not there to raise a finger in protest


12 against such iniquitous proceeding. He has a right to have


13 this jury know what that information was. It cannot be
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admissible in evidence as substantive testimony, but it is


admissible to ahow that fact, toBfuow that higher evidence


existed other than the fl il1lsy, windy testin,ony of Mr.


Barrington.


Now, upon another principle, your Ronorj-1et me


have that section following 1963 or immediately before-


here, 1 have it. Letts see, your Honor. subdivision 3 of


Section 1962--and this is good law, splendid law. IThese


presumptions and this principle of justice are maxims es-


23 tablished by the experience of men. It touches the


that ought to be evidence, -but it iahis act,


of evidence that may be given against him.


24
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26


of men. It is not wh at every n:.an may do or say in cour t
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Suppose it had been in another court, in one of


2 the departments of this court. A man comes in in a case of


3 accounting between individuals and he presents his account,


4 I and he says that ther e is so much of a balance due rr,e fr om


5 the defendant. The defendant says, "Show me your books,"


6 and the party says, "They have been destroyed by fire. They


7 were stolen from me." The defendant has a right to show


8 that they are in existence, and he also has a right to show


9 by parol evidence what those books showed, and the other


10 side has no right to contradict it. He is estopped by good


conscience, he is estopped in equity from establishing the


accoun t by those methods, and it is right that it should be


13 so.


14


It is right--it is proper.


Now, is that the law? Counsel says in criminal


15 I cases this cannot be done. Then, your Honor, the pr inciples


16 of equity and jurisprudence must have been, by some mere


17 will and whim of counsel here, have been entirely eliminated


18 fromcriminal and civil jurisprudence.


19 Now, let us see if that is so. subdivis ion :3,


20 Section 1962: "Whenever a party has by his own declaration,


21 act or omission"--now, we have a right to show, your Honor,


22 that here is an act on the part of the State of California,


23 an act of what? An act of s uppr ess ion. That there is an


24 omission. What is the omiss ion? An omission to show by


b · b . . r=..ther than -by inferior evidence, a fact in25 "lg .er eVlaence --


2~ Idispute. The plea of not gUilty put in here by the
°1


I
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laid down by our code and the legal presumptions of this


code may be applied by this jury, when your Honor gives it


to them.


raises a question as to the existence or nonexistence of


every material fact in the case. It raises the question as


to whether there is to be deduce4 by this jury an inference


from any fact or omiss ion, w'!"ether it would be a fact for or


,,1..'1
1


")


I~


".l\I.·
1;


The jury have a


Is the evidence of this man


Did Darrow--assuming that he did


The witness says he was joking, that he


The fact in dispute is, did that money go


into the hands of Mr. Darrow?


get it, for the purposes of this argument--that be had got


that money from Tveitmoe, what is the inference that should


against bim.


be drawn from it?


was joking, that that was a pleasantry.


Now, let us see. Whenever a party has by his


own act or omission intentionally and deliberately led


another party to believe a partiCUlar thing true, and he


acts upon such belief, he cannot in any litigation arising


Harrington corroborated?


right to know, and the people should have introduced that


fact in evidence, that it was not a joke, that it was true.


And when they failed to show by the·man who received that


$10,000 from the bank, that he gave it to Darrow, when they


failed to show what became of this $10,000 this jury have


a right to know--and they have a right to know whether or not
f:


it was del iberately, int entionally, fraUdulently kept from II
~


the knOWledge and possess ion of this jury; so that the maxi s Ii
,
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out of such declaration, act or omission, be permitted to


,.


And we have a right to show that they deliberately, in-


tentionally, have undertaken before this jury to lead them


stances. We have a right to show this jury, f.irst, that the
I '


had absolute~~ evidence upon that fact, either one way or th
\


other; second, they deliberately, intentionally, stood here


and suppressed that fact, 80 that the truth of the statement


here by Mr. Darrow rr,ay not be allowed to be contradicted


when he goes upon the stand--in other words, we have a right


to establish the facts her e upon wh ich we can build a monu


ment which in law is declared to be an estoppal, which the


other party has no right to demolish, upon any pri~cipleof


justice and good conscience and fair dealing. We have a


right to buil d around th is defendant such a mot}.ument, such


a d,ibral ter of truth, that the other side "cannot assail it.
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falsify it. now, we have a right to show the circum-


17 to believe that Tveitmoe gave that money to Darrow. And the


have done it with the deliberate intention of making this


jury draw that inference from the facts introduced, when in


fact they knew that the evidence was against them.


And that is good law. It acts upon the con


science of the individual. If a man accuses me of stealing


a horse, and he brings witnesses to show that upon the


night that the horse was stolen 1 was seen in the neighbor


hood, and that 1 was seen riding a horse and leading another


one, and if he baa evidence of the fact that the horse th


18


19


20


21


22


23


24


25


26







5802


1 1 was leading was a horse that 1 had gotten somewhere else


2 and purchased honestly, he has no right. to lead a jury to


3 believe by merely giving those circumstances that that


4 I was the horse that was stolen, and that it. was stoJe n by me.


we don't want this jury misled, we don't want this court


in our favor, that they had higher evidence of that fact,


and that they were contented With introducing circumstances


Why, your Honor, a juror sitting, in such a case, after con


victing a defendant, would have a right to throw his hands


up in horror and say to the Distr ict Attorney, "My God, man,


Now,


We have a right to show, as an item of evidence


why didn't you show us the true facts in this case?"


lLisled.
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1. intentionally and deliberately leading t his jti~y to be-
l


2 lieve that TVeitmoe gave that $lO,OOQ; to Darrow.


3 Now, let us go to another provision of the code. Let's


4 see if there is any law upon the sUbject. There are two


5 classes of indirect evidence. In direct evidence arises.....


6 by inference from other evidence in the case. SectioDl


7 195'7 of the code, states that indirect evidenc e is of


8 two kinds -- inferences and presumptions. Both of them we


9


10


11


have a right to establish here, or the basis for them.·


An inference is a deduction which the reason of the jury


makes from facts proved, without an e.xpressdirection of


12 the law to that effect. An inference is a deduction which


asking this jury to infer that it is not true -- I want


to be I:fJ rfectly plain and frank; I might qualify it, in


other words, but it is always better to speak out just ex:-


We are


How are we go ing to


we want this jUlrY, your Honor, to


this defendant never rec eived it.


show it? We have a right to show it by showing that the


other side knovnJ that, that they were told that; that one


of the principal links in the chaim as ~~ainst this de


fendant, would have been to put Tveitmoe upon thestand,


infer the fact, and find the inference to be reasonably


dravm from the circumstances, to draw their absolute con


clusign tlat that money, when it went into the hands of


Tveitmoe in San Francisco, never left his hands, and that


actly what you mean


the reason of the jury makes from facts proved.
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and that when they failed to put him on the stand. when


they suppressed this knowledge that Tveitmoe had given


them. t.hat then these inferenc es may bed rawn from the


faots proved. Therefore. I have proven four propositions.


your Honor: first. tha t t~ -have a right to d raw this


inference from the circumstanoes we are undertaking to


show; seoond, that we have a right to say that they 1-<,- ..


were in possession of this evidence. that it being of a


higher olass of evidenoe. they did. by their own aot. '


introduoe inferior evidenoe. and therefore the presumption


is against them; third. that they are estopped to do it -


and then oomes the important part· of it. subdivision 5 of


seotion 1963. How are we going to apply this seotion,


subdivision 5, to the circumstanoes here, upon Vihich your


Honor may instruct the jury as a. mat:ter of law that they


have a right absolutely to say from the circumstanoes of


this case that if evidenoe has been suppressed. that that


evideno e would have been against the side suppressing it •


. Let's see. SUbdivision 5: That evidenc e vt'i.lfully sup


pressed would be adverse if produced -- that evidence will 


fully suppressed Vlould be adverse if produc ed. We have


a right to show the circumstances upon whioh we shall


build an ins true tion from your Honor oonveying to the jury


that rule of law.' Therefore. it is neoessary fdr us to


show that Tvei tmoe was before the grand jury before this


trial commenced; second. that he Vias examin eel by the
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1


2


3


4


5


6


7


8


People there in the presence of one of the prosecuting at


torneys in this case; third, that he was questioned concern


ing this identical money; fourth, vbat\~as the evidence which


Mr Tveitmoe gave?
in


Your Honor, in a murder case, one of the departments 0 f
'\


this court ,a: ,nineteen-year-old boy was charg ed with


killing a woman vll'ith a knife, and charged at the same


time with shooting a man five times through the breast,


9 and he was upon t rial. Five I EBal g entlemen of the Di s-
10 trict Attorney's office V'Jere pros ecuting him five of


had a right to show, to introduce it inwidence, and. show


the oV'mershipand the possessiom of the man V'mo was shot.


They said they had the rightthey would not produc e it.


We had a right to· show vmather this woman was killed by


one or the oth er of the two men engaged in the room


in that terrible tragedy. The State suppressed it.


to keep it and produc e it \'\hen they s aw prop er . to in tro-


duce it. We insisted -- we begged. No sir; there vas ab-


solutely no relief !Siven to the defense. v.e insisted


that\'f.e had a right to show whose knife that was. Was it


the defendant's, or was it the knife of the man whO had


been shot in the room? That was an issue in the case. We


them; CI.nd at the preliminary examination it appeared that


the knife had been picked up there by the side of the dy


ing wo~~n within a few minutes after the killing. And


they di d not introduce it inwidence. W3 asked for it;
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Well, when we came to trial, after a citation'of any


number of authorities and I say to your Honor, that I


could cite a. great many authorities here vmre I ready to


present them to your Honor at this time -- v.e cited


authori ties to the effect that \'ve had a right to show the


suppression of evidenc e, and after a considerable citati"on


of authorities, the court ruled that we were entitled to


show that that knife 1R d been suppressed, and after we


got the ruling of the.court, we put witness after wit


ness upon the stand to show how this knife had passed


from hand to hand,' and aft e rwards \va dug it out 0 f the


safe of the District Attorneyts office, and when the knife


was produc ed, then the wi tnesses came and id entified t l:at


knife, and not only did they identity the knife, but we


showed by the people who identified the knife that it was


the knife of the man who bad been shot. It would have


been an absolute improbability, the most improbable


thing in the world, for that 19-year-old boy in that room


wi th that woman 8_nd that man to have deliberately used


that knife to carve one of the two into eternity, and hav


ing the knife in his hand, to shoot the other one and use


the two instruments of destruction at the same time.


The:man vas acquitted, and· acquitted properly • .And that


is right. We have a right to show what is the nature and


character of that testimony. ~ have a right to show


why these men did not put Tveitmoe upon the stand.
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a right to shovr why they introduced inferior evidence and


not the highest class of cvidenc e.


Let's see. What right have these gentlemen to stand


here, your Honor, and s a:y to your Honor, t m. t you should


not make an 0 reler? W.ha t right have they got to Obj ec t?


What principle of justice, what rul e of law is there that


justifi es them in obj ecting to every information and every


item of evi denc e which the defense seeks to in troduc e in


evidenc e h ere? What right have they to say that


,this defendant shall not gain possession of every fact and


piece of information, and then offer it in evidenfe? It


may be, your Honor, \IDen he offers it inaridence, that


the state Vlill have a right to obj rot, as they always have


the right to obj ECt to the introduction of cvidenc e. But


have they the right to say to this court that this de


fendant shaJ.l not have the informa. tion?


In that case that I cited to your Honor heretofore -


let me read again,your Honor, \'hat the court say. It


is in the case of Aaron Burr, the court deciding upon that


question by Chief Justice Marshall. Now, Chief Justice


Marshall says: uHow, if a paper be in possession of the


opposite partyU -- Now, It'me say, this paper is not in


the possession of the opposite party. They have no con


trol over this paper, your Honor. They have no control


over thiswidence. They are no more entitled to look at


than we are in any particular case, where there is no
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reason for the application of that rule. They have no


right to object. They have no greater rights than the de


fendant. They occupy no higher pla.ne of jurisprudence than


the defendant. The law must equally balanced _:... balanced


between man and man) between the People of th e state of


California and the poorest and most humble defendant.


They have no right to obj ect here. They do not represent


anyone here in obj ecting to this. Here is a wi tness upon


the wi tn eBS stand) c"nd vIe re:::r, "We 'want you to produc e


it. lf But even if it were in their possession) ltNow) if a


paper be in po ssession of opposite plrty, vhat statement


of its. contents or applicability can be expected from the


person who claims its production) he not precisely kno~rlng


its contents? If the opposite party be required to pro


duce his books on a particular subject, it is not necessar,y


that the entries on those books should be stated in order t


entitle the applicant to give motion. He cannot be expect


ed to make such a statement•. It' bas always been deemed


sufficient to describe the paper required, to &press its


general purport) and to state its materiality to the case


in some degree, even when its contents are knovm. When


a paper is in possession of one party, it is completely in


his pOVJer J and is required by the oth er, ver,y strong


reasons must be given to justify its being withheld, if


it have any relation to the case. Before a court would


make a decisive order in such a case, it certainly
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receive reasonable satisfaction of the probable materiality


of the evidence asked for and refused, and of its relation


to the pending controversy; but the information to be


u


Because the averment is that


required must depend on the nature of th e case.


They go) on and say, "CriDlinalcases, it is true, are not


be insufficient; and why?


possesses a paper which might be required by the defense.


If the executive possesses a paper which is really believed


by the accused to be material to his defense, ought it to


be 'withheld? The question will recur, is it really mater


ial to hisdefense? The onlyelTidence that can be receiv


ed on this point is from the party himself, and he has made


his affidavit to its materiality. But that is said to


fense with as much liberality and tenderness as the case


willad':mit. The prosecutor is the representative of


the government, the government acts as a party through


the agency of the attorney, who directs and manages the


prosecution on behalf of government. If theeebe a paper


in the possession of theececutive, which is not of an


official nature, he must stand, as respects that paper,


in nearly the same situation ,nth any other individual \vho


the letter may be.material in the defense. Until the


course of the prosecution shall be fullydeveloped, it


not be in the power of the accused to make a more posi-


provided for; but courts will always apply th e rul as of


widence to criminal prosecutionJso as to treat the de-,
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1 give averment. The importanc e of th e letter to the de-


2 fense may depend on the testimony adduced by the pro secutor.


3 :x: :x: :x: :x: "Let it be suppo sed that the


4 letter may not contain anything respecting the person now


5 before the court. Still it may respect a vritness mater-


money.


26 him to Mr DarroVl or not? That is, what did he do with th
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ial in the case and become important by bearing on his tes-


timony. It


If there is anything in the testimony of Tveitmoe here,


material to thedefendant here, to hisdefense, isn't it


upon the same plane and simple principles of justice that


this defendant should be entitled to see it, and, if it


be material to offer it in evidenfe? .Then the question


of materiality may come before your Honor.


. Now, this is Chief Justice Marshall, Chief Justice lI~r


shall of the SUpreme Court, a man who is held in great res


pect by weryone and wery jurist allover the v.orld.


ttl do not think that the accused ought to be prohibit ed


from seeing the letter, but, if it should be thought


prop er, etc."


Now, here is a witness upon thestand, and he has notes
,


of the testimony given before the grand jj1ry by Mr Tv ei1tmo e.•


We say, and we con tend .that the other side dares not deny


it, that his testimony bears directly upon an issue in


this case -- was that money which was paid to ~eitmoe at


the bank on the 2nd cay of September, 1911, delivered by
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may be given, as was given, that that is passing the buck


Now, your Honor, in addition to that an answer


advice of his counsel who represents Mr. Tveitmoe in the


-- you ride it,


In addition to


Here is a goat


this case we could not r ide it, anyJ::ow.


the stand refused absolutely, basing his refusal upon the


they say to the defense.


Well, 1 am not a good goat rider, and 1 don't


propose 'to ride the:-goat unless 1 am compelled to; and in


We said that the other side is suppressing that evidence.


VIe have a right, 1 say, to show that fact, that that evidenc


is of a higher nature, we have a right to show to the jury


what the evidence is, of the nature and cbaracter of it.


over to the other side.


showing your Honor, for the purposes of showing that it is


impossible for us to produce the witness Tveitmoe, we offer


to show your Honor by positive testin,ony ttat we got Mr.


Tvei tITioe down here for the purpose of puttir..g him upon the


stand; that Mr. Tvei tmoe in answer to a request to go upon


ffatter of indictments pending against IHm at Indianapolis.


We offer to show your Honor tha t then upon the refusal we


insisted upon the attorneys coming here for a conference.


We offer to show your Honor that after that conference ;.1r.


Tveitmoe was absolutely prohibited from testifying, and


that he said that if he went upon the stand he would rot in


jail before he would utter a word that would enable the


other side to crosB-exarriine him--not so much concerning
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Styles and Jane Doe--how can it be said whether they do not


merits of this case, but concerning, your Honor, matters .1


which may be brought against ;{.r. Tveitmoe in other jurisdic-
,


tiona, and 1 say even in this very jurisdiction. fe can


show your Honor that in this indictment here bafore this


court it is charged that M. A. Schmidt, J. B. McNamara,


J. J. McNamara, William Caplan, John IDoe--the old familiar


cr imirlal, John Doe and his cous in Richard Roe, and John


1


2


3


4'


5


6


7


8


9 refer to.:;-. Tvei tmoe as being one of the persons? Mind


10 you, your Honor, we don't have to go into inference, or


11 into opinions about this. The record here showe, your


12 Honor, the record absolutely shows here, that one of these


13 Does or Roes might be Jane, and Jane might be the one refer


14 ing absolutely to Tveitmoe. 1 would not blame Mr. TveitILoe


15 and this court could not have the power to make llir. Tve itmoe


16 testify here for or against this defendant upon the witness


17 stand here, except if the people of the State of California


18 put him upon the witness stand, your Honor. They would hav


19 a right to limit that examination to one point: "Mr. Tveit


20 Itoe~ did you get $10,000 there from the bank on the 2nd day


of September, 19111 A--Yes.21


22 to Mr. ~arrow? A--Yes •"


Q-_Did you give that money


They would have a right to a top


23 right there, and nothing that he said would involve him


24 or could be used against him in any case. But if we put


25 i,ir. Tveitmoe upon the witness stand and asked him the fact,


261 the other side would have a right to say, "7hat


and we have a right to show
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to this conspiracy~ .ay way of showing the relation ofMr


Tveitmoe to the case, and then your Honor would have a


right to let them ask all those circumstances.


Now. your Honor. your Honor c an 0 see how .imp0 rtantit was


I( "Q -- Now, Mr Tveitmoe, they y.ould say to him. didn't you


know Schmidt and Caplin. and all these defendants? 0 Were


you not a party to the conspiracy or to any ac t which re


sulted in the explosion that wrecked the Times and sent


so many people into eternity? Didn't you know the defend


ant so and so. and didn't he say so and so, and di. dn't


you know about the transportin~ of the Qynamite from


Are you not one 0 f th e parties


off the wi. tness stand. And
it


sworn evidence. that was ab-
o I\.


to intr?duce the fact, the pri~


for that man to be kept


we offer to show that by


solutely beyond ourpower


cipal fact. first. that TVei tmoe never gave Mr Darrow any


part. parcel or cent of that $10.000; second. tlat Tveit


moewent before the grand jury and testified under oath as


a witness for the prosecution, that he got this $10,000,


and that- he never gave it to Mr Darrow. and said he had a


portion of those moneys still at his command, and we of


fered to show. your Honor. that it is by the most indirect


way that we have ascertained tho se facts.


MR'ROGERS: We expret to call witnesses, if your Honor


plEase. to show the facts. and we would not like


ruling upon the general matter until we make our showing.


-one state into another?
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1 MR FORD: Have you finished your argument, Mr Rogers?


2 MR ROGERS: Well, I don't know yat.


3 THE COURT: We ,;vill adj oum until 2 0' clock now.


4 And tmreupon the jury was duly admonished and a re-


5 cess taken until 2 o'clock P.M.


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


581~


Afternoon session, JUly 29th, 1912, 2 P.M.


Defendant in court 'lli th coun sal ..


J ••r .. PETEHMICHEL on th e stand ..


THE COURT: Mr Rogers, you vanted to complete the recorcit,


I beli ere, before th e cou It rul sa on this motion.


MR ROGERS: I purpose to ca 11 1.{r Appel. He has not come


yet. The question noVi pellding, of course, does not


raise the question as it ought to be raised.


MR FORD: That is the only cp. etion that is before the


court, 0 f course.


MR ROGERS: He can suspend his ruling and allo~Y me to make


my offer.


MR FORD: Well, letts decide one question at a time.


MR ROGERS: Well, of course, the relevancy and materiality


of this testimony now offered, depends, to some ex:tent,


upon the testimony to be ~feredincompletionof the en


ti re I'ffer.


THE CoURI.': Your offer to show -- just state what your of-


fer is.


MR ROGERS: ltV cffer is to show that the District Attorney


called a. A .. Tvei tmoe to the stand in th e course of this


trial as their witness --


THE CaURI.': The recodrshows that al ready.


lfER ROGERS: The record shoVis that alreadY; that


ed him no questions beyound his name an d his age
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1 residence; thereupon dismissed him. That his testimony


THE COURT: You don't af'fer to show these things by llr


Appel's testimony, do you?


MR ROGERS: I offer to show that after his dismissal by


the prosecution and their failure to call him, that it is


a part cr the record in this case t:mt the District Attor


ney has said in open court, in a statement made before


the jury, that the r eason' he did not in~errogate him vas
will


he desired to cross-examine him. I furtherl'shOw t1E.t O.A.


Tveitmoe is under.indictment for matters and things con-


e erning the :McNamara cases and the issues involved in the


McNamara cases in Indianapolis, in the United States


possession.


was taken previous to his calling upon the stand, I think


previous to this case being commenc ed; subsequent to th e


indictment, and at that time hevRs inquired of as to the


disposibion of the $10',000 cash or bills, which has been


referred to in the testimony of the witnesses at this


trial, namely, the cashier of the Angm; London-Paris Bank,


and the tellerthereof; that he was in<pired of concerning


the disposition of that money, and at that time before the


grand jury being interrogated by the District Attorney,


stated that he did not give that monElf to 1Ir Darrow, and


that Mr Darrow never received it fran him;tb.hat he had


t7500 thereof, or approximate~ that sum, or a consider


able and SUbstantial portion of the ~ount still in his
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for that district of Indiana, and has been indicted here


in the United States Court for this district for partici


pation in the }{cNamara case or in the matter which led up


to the Irc Narnara case. I will further show that he is


intended to be the John Doe referred to in the McNamara


indic tment~ ,according to his. understanding and belief.


That when we attempted to call him to the stand he re


fused to take the stand and be cross-examined, having been


advised by counsel and by your Honor's ruling tmt he


might be interrogated conc emning elery aspect and f ea-


ture and every material matter of his connection with the


lrcNamara case, and that that cross-m:a.mination was to be


held in th e pr esenc e 0 fMr .Oscar Lawl er t his pro secutor t


in the United States Court of this district, and assistant


in the prosecution of the United States Court of the Indiana


District, and tha,t the cross-examination would be used


against him in his own case, and t tat he tookadvice of


counsel, and that, upon advice of counsel, he refused to


be called to the stand;refused to testify, so he would


not be cross-examin ed in matters relating to his cases be


fore his cases came to trial, and that his counsel, upon


being sent for, and coming here in consultation with us,


advised him to our knowledge, and according to their


statements to us, and his statements to us, tmt they


would not permit him to be interrogated in this case, upon


the ground that the cross-examination sought by the Dis-


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







5818


witness stand


THE COU HI': Then, I understand you 0 !'fer to bring the


matter within the ruling laid dwwn in the Bird case cited


this morning, by which Mr Tveitmoe's refusal to take the


trict AttomeyvRs not in good f ai th, but 'Was intended,


as a matter offact, to be used against Mr Tveitmoe in the


cases pending against him, not only in the United states


Court, but possibly, if the agreement is violated, he might


be prosecuted in this court.


he stated to us, if call ed to the wi tness stand, he _'VOul d


yeS sir, and that his counsel advised us, and}1fR ROGERS:


1


2


3


4


5


6


7


8


9


10


11


12 I
refuse to testify, upon the ground that his cross- ex:amina-


ter. If that offer should be made good, it will not change


tion would be detrimental to his own case, and to his own


interests and jeopardize his own rights and his own liber


ty, and he bro~sht his counsel fram San Francis~o here to


discuss the matter.


13


14


15
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17


18
THE COURT: If that is the offer I can dispose of the mat-


19t EL rule of law, as I see it.
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But, 1 am satisfied from theat th~t time to do so.


that auch portion of· it as was used by Mr. Tvei tmoe was u


Tveitmoe testified before the grand jury that he did not


give any of that ~10,000 referred to in the testimonYJ to


testimony of ;~rr. O. A. Tveitmoe given before the grand jury


at a date subsequent to the indictment now being tried,


You viill be allowed to make your record complete at such


time as you may be advised and which, and you can ask leave


testimony of this witness J refreshing his recollection


careful attention 1 have given to this very important


~attor this morning--it has been most ably preseritedJ but


1 am satisfied that the circumstances as presented do not


justify the court in changing the ruling and order made a


few days ago when this same subject matter came up. The


offer by the defendant to introduce a transcript of the


MR. ROGERS. 1 o~fer in evidence J if your Honor please, the


which testimony is in the hands of the witness on the


stand, and which offer is obje~d to by the District At


torney, after hearing the matter fully presented J the court


sustains the objection of the District Attorney, and the
"-


defendant has· leave to amplify the record in the manner


he has indicated by his statement at any time he desires


before the close of the trial.


from the notes wh ich .he made at the time, to show that


Mr. Darrow, but ontte contrary retained it himself, a large


portion of it, a"substantial portion of it, to wit, about


$7500 or thereabouts J which is still in his possession,
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1 by the defense in the expenses of the defense in San


2 Francisco. 1 further offer that for the purpose of showin


3 that he so testified before the grand jury when interrogate


4 I by the prosecution.


5 THE COURT. Any objection?


6 MR. FREDERICKS. Why, certainly, your Honor. It is the sam


7 thing.


8 THE COURT. Make your objection, 60 the record will be com


9 plete.


10 lAR. FREDERICKS. We object to the introduction of any such


11 testimony, as being secondary eviden ee, hearsay, incom


12 petent, irrelevant and immater ial •


13 THE COURT. You object upon the same grounds as the objec


14 tion to the previous question?


15 I MR· FREDERICKS· Yes, your Honor.


16 1 THE COURT. The question is substantially the same. The


17 objection will be sustained.


18 MR. ROGERS. (To :.lr. Darrow) ;vIr. Darrow, do you waive your


19 constitutional right to the right to cross-examine O. A.


20 Tveitmoe upon the stand and to the confutation of such


21 testimony by the introduction of testimony in your behalf?


MR • DARROW. Yes.


THE COURT Of course, 1 assumed that-- ~


MR. ROGERS. i,~r. Peterm jchel, kindly refer ther e to your


notes and ascertain whether or not 1.1r. Tveitrroe did not


testify befor e the grand jury, when interrogated by the


District Attorney, and in the presence of the District


22
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1 torney, yours elf and the members of the grand jvry who


2 were present, that he did not give any portion of that


3 ~lO,OOO obtained by him from the London, Paris & American


4 I Bank, whatever bank that was, to :.ir. Darrow, but, on the


5 contrary, that he had it in his possession at that time,


6 with the exception of a small portion thereof, which had


7 been expended for the purposes of the defense in San Fran-


8 c ieeo?


9 MR. FORD· Again we object upon the ground it is incompetent


10 not legal evidence or evidence at all, and if the court will


11 hear me just a moment, subdivision 5 has been read--


12 THE COURT. State your objection. It is SUbstantially the


13 same, question, but 1 want you to make the record clear 0


14 MR • FORD. 1 des ir e to make our pos it ion c I ear to your


15' Honor.
I


16 THE COURT. 1 think it is perfectly clear.


17 MR. FORD. And to the jury. While it is clear to the Court,


18 1 haventt the slightest doubt of that, it is charged against


19 UB that we have suppressed evidence--


20 THE .COURT. Oh, you can ar gue that to the jury When the


21 time comes. This is an argument to the co~r~.


22 ques tion for the court now.


This is a


23 MR. FORD. Objected to s imply on the ground it is incom-


24 petent and immater ial •


25 THE COURT. Obj ect ion sus tained.


26 I ~::R. ROGERS. Exc ept ion. (To the VI it nese • ) Refer now to
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A February 16, 1912.


MR • ROGERS. Q Refer to the record and state whether or


gating him?


MR. roRD. Objected to as incompetent, irrelevant and


not, let bim state.


not a representative of the District Attorney's office was


there present at the time his testimony was taken, interro-


your notes taken of the testimOITf of O. A. Tveitmoe, and


state whether or not at the time he testified, he did not


testify of and concerning, in answer to questions of the


District Attorney, of and concerning the disposition or


disposal of the $10,000 received by him by the cashing of


a check at the London, Paris & American Rank, whatever the


name of that bank may be, in San Franc isco, wh ich was a


check upon the Riggs National Bank of Washington for


$10,000 payable to C. S. Darrow?


MR • FORD. Objected to.


MR. ROGERS. On or about September 2nd.


MR. FORD. Obj ected to on th e grOtmd it is hear say,


incompetent, not legal evidence.


THE COt'RT. Objection sustained.


MR. ROGERS. Exception. NOW, on what date did he


testify before the grand jury?


MR • FORD. Objected to on the Bame grounds--irre1evant,


incompetent and immaterial.


THE COURT. 1 think that is already in therecord. If it is


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 I







5823


1 terial whether there was or not, the ,evidence being in


2 competent •


3 THE COURT. Objection sustained.


4 MR. ROGERS. Exception. Q Was Mr. Ford there?


5 MR • FORD. Obj ected to on the same grounds.


"


'\
\


Q State whether or not, referrin


deposit box in San Francisoo, in his possessio


MR • ROGERS. Except ion.


TFE COURT. Obj ection sus tained •


at the time he appeared before the grand jury?


to the record, ~~ Tveitmoe testified that he had a sub


stantial portion of that amount of money received from the


cashing of this check of $10,000 on September 2nd, or there


abouts, at the London, Paris & American Bank, the check


being upon the Riggs National Bank, payable to the order of


Clarence S. Darrow--state whether or not he did not state


he had about $7500 or thereabouts of that amount in ,a,


safety


MR • FORD. Objected to on the ground it is hearsay, incom


petent and immaterial.


THE COURT. Objection sustained.


IviR • ROGERS. Except ion. We VI ill withdraw the witnes8 •
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1


2


W. d. FORD, recalled on behalf of the de


fense, testified as follows:


DIRECT EXAUINATION


3 THE WITNESS: I have been sworn before.


4 THE COURT: Mr Ford has been sworn before. . Proceed.


5


6


me --


your p resenc e -- .


MR KEETCH: We object to that on the same ground -- pardo


State whether or not you were present before the


Didn,t Mr Tveitmoe testify before the grand jury, inQ


Q


MR ROGERS: You a re assistant District Attorney, are you,


Mr Ford? A yeS sir.


MR ROGERS: It is preliminary, entirely.


MR FREDERICKS: That would not make any differenc ewhe-


ther it is or not, it is immaterial, and the court can see


what it is preliminary to.


THE COURT: Objection sustained.


MR ROGERS: Did you interrogate O. A. Tveitmoe before the


grand jury?


IvfR KEETCH: We obj ect to that on the same ground.


THE COURT: The obj ection is sustained.


grand jury 0 l' t his county on or about the 16th day of Feb


ruary of this y ERr?


I,fRKEETCH: We obj ~t to tmt as incompetent, irrelevant


and immaterial.
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-- didn't Arr Tveitmoe testify in your pre-


2 sence ttathe didn't give any portion of the $10,000 re


3 ceived by him for the cashi~ of the check on the Riggs


4 I National Bank, payable to the order of Clarence S. Darrow,


5 on or about September 2nd; didn't give any portion of that


6 money to Mr Darrow, but, on the contrary, retained it him


7· self, with the exception of an amount there which he had


8 expended for the purpose of the defense in San Fran-


9 cisco?


10 1rR KEETCH: We object to that on th e same ground.


11 THE COURT: The obj action is sustained.


121m ROG ERS : ~c ept i on.


13 Q, State whether or not you did not hERr him testify to


14 that effect before the grand jury?


Obj ac ted to on th e same ground.


Obj action sustained.


15 I tfR KEETCH:


16 1 TEE COU"S.T:


17 MR ROGERS: EXception. State whether or not he did not


18


19


20


21


22


23


24


25\
26 !


I


testify he had in his possession at the time of his ex


~nation, in the neighborhood of $?500J of that $10,000,


the same being in San Francisco under his control and in


a safe deposit box.


MR KJlETCH: Obj ectad to upon the fa11le ground.


THE COURT: Obj ection sustain ed.


UR ROGERS: Exc ep.tion. You called 1fr Tveitmo e to the 'Nit


ness stand, did you not?


IvrR KEETCH: Objected to on the same ground.
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1


Further. the record is the best evidence.


2 THE COURT: Obj action sustained.


3 MR ROGERS: kc eption. You were subpoenaed to produc e here


4 I certain documents and papers. Have you produced them?


5 MR KEETCH: The same obj ection. '


6 THE COURT: Well, that is a different question.


7 MR KEETCH: under the rul e 0 f the court --


8 MR FREDERICKS: A different question, but it is the same


9 obj ection.


10 THE COURT:" Here is a witness subpoenaed to produc e cer


11 tain documents and papers.


12 MR FREDERICKS: Well, ,I presume it is preliminary.


13 THE COURT: That is a question t tat ought to be answered.


14 MR FREDERICKS: The obj ection to t lRt, I think should be


15
1 that if he,'\B.S subp0Bnaed the subpoena would probably be


16 I the best evidence.


17 THE COUID': Oh. yes. it probably is.


18 MR FREDERICKS: He might


19 MR 'ROGERS: All right, I will withdraw the qu astion.


20 Were you served with a copy of this subpoena this mo ming,


21 mich document I now show you? A I acknowl edge the ser


22 vice of it. You have shown it to me.


23


24


Q F.ave you produc ed the document s desc ribed in sue h sUb-


poena.


THE COURL': Let me see it.25


26 MR F;-'.EDERI eRE : We obj act to the question. The cou:::,t
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1 will read the' subpoena and see the reason of the· obj 6::


2 tion. We obj ect to the question on the ground it is in


3 fompetent, irrelevant 'and immaterial.


4 THE COURT: Well, this brings up sqUarely the application


5 made thismoming before Mr Petermichel \'as put on the stand


6 under section 1000.


7 MR KEETCH: yes sir.


8 W":FORD: And on that point, your Honor, we are'p repared


9 toargue the obj ection.


10 l!R ROGERS: Then you can come down and argue and go back


11 and talk again. (Discussion. )-


12


13


14


MR FORD: If the court plsase, we' object to the produc


tion of the documents called for, among other grounds, and


at the IX" esent time call eel for in the sUbpoena on the


15 ground that the defendant -- that they have come into


16, the possession, if th~ are in the possession of the wit-
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ness, that they have come into the possession of such wit


ness in an official capacity, and as representing the pro


secution, and that no notice has been served, as requi red


by law, if section 1000 applies to a criminal case; and,


second, that section 1000 does not apply to this case nor


to the particular documents \vhich are called for in the


SUbpoena.


THE COURT: Let's· put aside the question of notice. Notice


is a reasonable notice, and unless there is some reason to


the ..contrary,the court will assume that thenotice given


at 10 o'clock this morning is sufficient notq~~~
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ed in court this morning nor in the subpoena if it be con-


MR FORD: As far as time is cone erned, bUt not as contents1


2'


3


and materiality. Th ere is no averment in the notice serv-


4' strued as a notice, Which shows the materiality of the doc~....
5


6


7


ments applied for. There must be some showing -- and


nothi~g discloses the identity of the particular documents


sought. There must be some showing made to this court that


There is no ShO'Ningthe defendant is entitled to them.


8 I the documents are material,. so your Honor may jUdge whether


9\
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I


any of those documents are of any value to the defendant or


that he intends to produce them in evidence. The defendant


in any criminal case cannot compel the prosecution to dis


close the evidence Which it has in its possession, if there


is any document which theydesire to introduce in evidence,


then it is up to them to serve a notice,describe the docu


ment which they desire.t 0 produc e in evi denc e, and then if


the prosecution refuses to introduce that document or to


produce it for them, they may introduce secondary evidence


of its contents and a recalcitrant witness under such cir-


cumstances


THE COURT: J"ust a moment.


MR FORD: And a recalcitrant witness under such circum-
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1 even d-esires to int roduce them in evidenc e. All in, the


2


3


world t rat this amount s to, your Honor, is to fin d out


\Yhat evidence the people, the prosecution has in its pos-


4' session, and in case that section 1000 of the Code of Civil


compel the prosecution t.o disclose what evidence they have


tion and n wer did have any application to a criminal case


bill of discovery in equity proceedings, and is so treated


Procedure, which, by the way, is merely a means adopted by


our COde of Civil Procedure as a substitute for the old


has no a.pplica-in all the decisions under that section


against a. defendant, to compel the prosecution to inform


the defendant of all the evidence, and our courts have


held that thE&" could not do that, and there is a wise rea-


and the history 0 f the section will show it.


Attempts have been made in this state by defendants to
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111
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16
I son, a 'wise cause for theex:istence of such a law. If the


17 prosecutiongather evidence to prevent perjury being com-


18 I mitted in a trial of a criminal offense, if it prepare for


19\ the cross-examination of witnesses who might be produced


upon th e stand and the defendant in a criminal ca.se can


compel the prosecution to give them its material to the


defendant and his witnesses, it might be easy for the de


fendant and his accomplices in the cannrdssion of a crime,


to make up a s tory which Vlould defy impeaChment, to make a


story which would bear some sembla.nc e of trut h, and yet


in accord with the evidence tlat is in the possession of


20


21


22


23


24


25 I


26 !
I
I
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2 from time to time --


I~ this case, your Honor, we have
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3 MR ROGERS: Will your Honor p ermi t me -- Mr Ford c on-


4' senting -- I do not beli we, if your Honor pleases, that


5 the conditionss of the evidence are sufficient at this


6 time to justify the argument being made upon this ques-


7 tion. I desire to produe e Mr Appel as a wi tness upon one


8 feature of the matter. He has just come in and I do not


9


10


14
I


15 I


16
1


17
1


18


19


20


21


22


23


think, if Mr FOrd \nII permit me to suggest, that condi


tions of the record are such that we ought to attempt to pre


sent the matter fully t because I intended to int errogate


both him and yr Appel further in order to present certain


consid erations of e vi denc e in testimony which Vlill put the


matter before your Honor more squarely than has been put


by the mere asking if he has produc ed t he document sunder


the subpoena decus tecum.


THE COURI': All right, Mr Appel. Go on.


HORACE H. ,APPEL, a witness callf,ed on be


half' 0 f the defendant, 'being first duly sworn, testified as


follows :


MR ROGERS: Your name is Horace H. Appel? A yes sir.


24
1 Q


25 I Q,


261
I Q
!


Attorney at l·aw? A yes sir.


Practicing in these courts? A yes sir.


How long have you 'teen admit ted, 1fr Appel? A
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1 don't remember.


One of counsel for defendant in this-case? A yes


2


3


Q


Q


A good many years. A A Ii tt.le (N er 20 y €Ell'S.


4' sir.


5 Q- You understand the matter Which I shall present


6


7


8


9


10


11


12


13


to you) and I will therefore not int errogate you by too


many questions.


l.fR FREDERICKS: But we do not) Mr Rogers.


llR ROGERS: You possibly will in a few moments. Will you


please explain and state why the defendant has not called


yr Tveitmo e to th e wi tness stand?


MR FORD: To that we o'td rot on the groUlirll it is im ompa


tent) irrelevant and immaterial; counsel has a right to


14 I call a witness to thestand) they had the right to call1fr
15 I


Tveitmoe to the stand and then it is for Mr Tvei tmoe to re-


16


17


18 I
I


19


20


fuse to testify) to give his eK:c:use. It certainly is incom


pet ent for th e wi tness on the stand to t estif'y to hearsay


testimony) a.nd that is all that Mr Appel could do at this


time; he could testify what he might have heard other


people say) t rose other peopl e not being unler oath, not
21 i being here for cross-examination. And if Mr Tveitmoe vrere


bere, he v.ould at least be under oath, a.nd we Vlould have


an opportunity to cross-examine him) and t.hat is the pro


per way for a wit-ness to decline) and that is the only yay


that a matter of that sort can get into the l' ecord. If


your Honor Vli'pll recall) Mr Tvei tmoe "'Jason the stand, he


22


23


24
1
I


25 I
I


26 ;
i


I
I
I
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was asked several questions) and then when VI8 demanded


that th e section of the code be read to him. that an argu


ment arose) and he VIas El.llowed to lEave the stEl.nd.


4 I The pretecution at that time might have proceeded to €leamine


5


6


him if they so desired. but VIe did not desire to do so) and


we have stated our reasons here several tim as) simply that


7 ! we consilered him an accomplice and unless the section was


8


9


10


11


12


13


14


15


16


17


18


19


20


21 I
22 I


I


23


24


25 I
26 I


I


read which would prevent him from being pro secuted in this


case) and further t unl ElSa we have an opportunit~ to cross


er..amine him. we did not believe that we could present the·


full truth to the jury) and did not proceed with the ex-


amination.
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question.


a statement made by Mr. Tvei tmoe outside of Borre court, out-


side of a court trying the same cause, the same proceed~ng,


outside of the method provided by law for the reading of a


If our pos it ion is


ii-hen counsel asked Mr. Biddi


That when they seek to introduce


mony cannot be introduced.


objection to the testimony which is being sought to be intr 


duced here, it is impossibly to lay a foundation for it.


MR. ROGERS. If your Honor pleases, it comes with somewhat


of a surprise to me that it is claimed


Now, for this witness to testify as to the reasons why Mr.


Tveitmoe did not take the stand would be purely hearsay and


incompetent, irrelevant and immaterial, and no four~ation


laid for the introduction of the other testimony, because


there can be no founiation laid.lfWe are corredt in our


Our contention is this:


are seeking to do at the present time.


deposition, we contend that such testimony is hearsay, is


not competent, is not legal evidence and no foundation can


ever be laid for the introduction of hears2W testimony., there


is no such thing known to the law as a foundation for the


introduction of hearsay testimony; and that is all they


correct, it is hearsay testimony and there is no necessity


of lay ing the foundat ion; if we ar e wrong th er e is st ill


less reason for laying the foundation, because they can


themselves introduce it with:Jut laying this foundation, and'


for the reasons stated, we object to the testimony and the


4p 1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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for the jury to retire while it is being read.


we would ask that that be read to him anyway.


"tar. !i' eder icka. . Just a moment, your Honor.


makes an ar gument then Mre Fr eder ieks aaya--breaking into


the argument, "Just a moment, your Honor. There is a point


1 would 1 ike to consult.


Now, in order that the record, which


That is somewhat long ;:md it might


1 see no occasion for reading this." M~ Appe


1 think the section explains it, your Honor, an"Mr. For d •


"Mr. Dar row.


call M~ Tveitmoe?


"The Court.


to relate a statement made by J B McNamara to him,


Biddinger, before Mr. Farrow ever knew that there waa such


a person as J. B. McNamara--he didn't know he was on earth,


and yet they asked for that te8t imony • Now, 1 have not


asked him what :,lr. Tvei tmoe said to Mr. Appel. 1 have not


interrogated the witness as to Why :I!r. Tvei tmoe did not take


the stand; the question is, why did not the defendant


has been inadvertently misstated, may be correctly ui:der~


stood, 1 call your Honor'S attention to it, page 2242, Sir.


"0. A. Tveitmoe, a Witness called on behalf of the people


having first been duly sworn, testified as follows: i.ir. Ford,


1 ask to read Section 1324 of the Penal Code to the Witness


"THE COURT. ~r. Tveitmoe, at the request of the District At


torney 1 will read you Section 1324 of the Penal Code of


tb is s tate which reads as follows:


"Mr. Appel. WaiLtta moment, your Honor.


1


2


:8 3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







5835


1 "~rr. Fr eder icks. Jus t a moment." You see, Mr. Fredericks


9 "Mr. Fredericks. Do you want to get away this afternoon?


10 "The Wi tneS8. Yes, 1 intend to get away this afternoon.


"Mr. Fredericks. What time does your train go?


"The Witness. 1 guess about 6 0 1 clock.


noon?8


2 ·ciidn l t want this to get away from him. (Heading) "We


3 would like a little further time to consider thiamatter.


4 I there is another witness 1 can put on.


5 "Mr. Ford. We ask that he be considered under sUbpoena.


6 "The Court. All right.


7 "The Wi tness. Mr. Fredericks, do you want me here this after


13


14


15


16


"Mr. Fredericks. 1 will see you at 2 o'clock.


"The Wi tnes6.. All right. (The witness leaves the stand. )


"Mr. Fredericka. 1 am not sure we have another witness."


Now, that is the situation. Now, 1 asked this Witness


17 why the defendant did not call [,Ir. Tvei trr.oe. It is always


18 proper, if your Honor pleases, to show why a Witness is not


19 called. He may say, ":Ar. 'I'veitmoe was stricken with paralys


20 and could not talk." He might say, ";,;:. Tvei tmoe was absent


here, if your Honor please, for an hour, listening to the


might, and the question would call for such an answer:


He propably wont, but nevertheless he21


22


23


24


from the state."


"Why dn not the defendant call Jlr. Tveitmoe?" We will


,
I


I
standi


I


by us. Now we purpose to spike that gun right now,


have a right to do it. We have a right to take from the


statements of counsel as to Why Mr .. Tvei tmoe was not







5836


1 ~he ability to argue that we did not call Mr. Tveitrnoe becaus


2 hie testimony was againat us. We have a right to show that


3 his testinony .... ould have been against the prosecution; that


4 the reason they took him off the stand was because it was


5 against them, ~nd they merely wanted to cross-examine him


6 about the general aspects of the case, and we have a right


7 to show we do not call a ' material witness in order that


8 they may not argue against us on that proposition, and 1


9 put the straight question, tlWhy didn't you call Mr. Tveitmoe1 t1


10


11


12


13


14


15 I


16 I
17


18


19


20


21


22


23


24


25


26
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5a 1 MR. FREDERICKS. Now, maY,it please the court, questions of


2 fact are determined by the testimony of witnesses on the


3 witness stand. Each side has the same process as the


4 I other side to bring their witnesses and compel them to·


5 testify. Whether Mr. Tveitrnoe wanted to corne or doesn't want


in the question of determining the gUilt or innocence of


this defendant in the manner in which the defense attempts


to come, the process is in the hands of the defendant to


compell him tO,take the witness stand and then if he refusea


devising


to make it, and it cannot be made an issue in that way.


Whatever counsel will argue is a matter to be taken up at


the time of argument. We may argue one way and the defensel


has an equal opportunity to put in an equal nu~ber of hours I


and make more eloquence in arguing Why he was not put 0rneat:oels


stand for some other reason, and they can give as many ~ .


I


and if any of them appeal to the jury, that is the t irrle to


use it, and the occasion to apply it, but this staterrent-


an answer to this question by this Witness would be merely


argumen5 to the jury as to why a witness was not called.


If the' defense can do that the prosecution can do it, for


as their ingenuity and eloquence is capable of


to answer re may state to the court and jury why he refuses


to answer, rather than to state it to his attorney and have


his attorney state it to ;'.lr. Appel or hiIEelf to state it to


Mr. Appel and Mr. Appel state it to the jur.y. The question as


to why Mr. Tve i tmoe didn 1 t take the stand is not an issue


6


7


8


9


10


111
12


13


141
15


1
I


16 I


17


18


19


20


21


22


23


24


25
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1


2


3


prosecution has an equal right in the matter of bringing


witnesses onthe stand, and immediately, your Honor, what


would be the result? If we didntt call a witness and they


4' put another witness on the stand to testify why that witness


5 said he didn't want to be called, it is immaterial, it is


6 irrelevant, it is incompetBnt to any issue refore this


7 court; it is hearsay, and if there are any other vices or


8 :rcflJ..a.c.±~s known to fu gal objection I would add them too.


9


10


There is absolutely no reason or warrant in law or pro


cedure for such a question at such a time.


11 MR • FORD· If the Court please, it is per featly 8ilRrent


12 that if this witness is allowed to anSW'8r this question


13 that he wi 11 answer it in one way, namely, that for the


14 reasons already stated by Mr. Rogers by way of argument that


15 they could not put him onthe stand, his attorney would not


16 let him do it, on the other hand--


17 THE COURT. The court is not interested in what the answer


18 will be.


19 MR. FORD. By way of illustration, by way of argument, your


26 THE COURT. That question has just been covered, Mr. Ford.


HonOT. Now, if it is admissible for the defendant to put I


one of the attorneys on the stand to testify Why they didn'ti


call a Witness, would we be permitted to also put a witness I
on the stand and show tra. t the reason we didn't put Mr. 1


Tveitmoe on the s.tand was that we believed him to rn an


accompl ice of the defen dan t inthe commiss ion of this cr im


20


21


22


23


24


25
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don't want to curtail this argument, but I think it is


2 taking a great deal more time than we ought. Captain


3 Fredericks presented that line of thought.


4 I MR. FORD. 1 don, t think the situation of our putting a


5 witness upon the stand has been presented.


6 THE COURT. I heard it said.


7 MR. ROGERS. In that mat ter, if your Honor please, if your


8 Bonor desires it to be put in another way 1 will put it


9 in another way; it would save time.


10 T~E COURT. 1 don't think there is any difficulty to the


11 form of the ques tion. The question is whether the substance


12 I can be gone into at all and 1 am unable to agree with the


t at ion with ILr. Tvei tmoe and his couns el with ref er ence to


Tveitmoe and Mr. Sloss inger, his counsel from San Francisco,


other form you wish to amplify the record. Objection sus


tained.


You can ask it in any


Q Mr. AP¢, did you have a consul-


MR. FREDERICKS. The same objection.


THE COURT. Objection sustained.


MR. ROGERS.E'""xception. Q Did you have a talk With Mr.


defendant's view in that regard.


MR. ROGERS. Except ion.


after he had been Withdrawn from the stand by the prosec 


t ion, wi th reference to his taking the stand for the


putting him onthe Witness stand after the prosecution had


withdrawn him from the stand, as 1 have read from the


record here?


13


14 I
I


15 I
I


16


17


18


19


20


21


22


23


24


25


26
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1 defendant?


2 MR. FREDERICKS. The same objection.


3 THE COURT. Objection sustained.


4 I MR. ROGRRS. Exception. Q State whether or not you soli-


5 cited Mr. Tvei tmoe to take the stand in behalf of defendant


6 and as a witness for rdefendant wi th reference to that


7 matter?


8 MR • FREDERICKS. The same objection.


9 THE COURT. Object ion sustained.


10 ltR. ROGERS. Exception. Q State whether or not Mr. Tveitmoe


11 and Mr. Slossinger told you that he was under indictment at


12 Indianapolis) under indictment in the United States Court


13 here. and possibly under indictment in the very indictment


14 '.'Vh ich has been introduced in evidence here, and that he


15 would not go upon the stand and be cross -examined ,-as to his


16 connection With the whole Mcnamara proposition for the


17 reason that it would be used against !lim in his own case?


18 MR. FREDERICKS. The same object ion.


19 THE COURT· Objection sustained.


20 MR. ROGERS. Except ion. Q. Stat? whether or not you--


21 THE COURT. Mr. Rogers, lir. Appel wants to confer with you


22 and you may do so.


23 MR. ROGERS. Q You may state what efforts, if any, were


made bj you in behalf of defendant to get Mr. Tvei tmoe to


attend this trial as a witness on behalf of the defendant.


24


MR. FREDERICKS. The same objection.
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3
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THE COURT. Objection Bustained.


MR • ROGERS. Exception. 1 offer to prove by this witness in


accordnace with my previous B~atement to your Honor--
4' MR. FREDERICKS. The same matter previously stated?


5 MR. ROGERS. Yes.


6


7


8


9


10


11


. 12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 !


I
i. I


I
I







cross-examined with reference to his case and his connec-


ness, didn't Mr Tveitmoe tell you that if he were not


him and his counsel \Yith respect to his appearing as a wit-


I shoul d have added


The same obj ec tion.


The obj ection sustained.


Exception.


Didn't yr Tveitmoe tell you at the time you consulted


th esame rUling.


THE COURT:


Q


1JfR FREDERI CKS :1


2


3


4' llR ROGERS:


5


6


7


8


I offer now, if your Honor please,


He will be glad to testifY to it, if it were


effecting his own cases in Indianapolis and here.


to call Mr Tvei tmoe as a witness an d plac e him at the dis


posi tion 0 f the court with the understanding that he


~ot be crosB-er.amined comerning any matter effected


tion vii. th the McNamaras, a.nd his knowing Schmidtty, 0 r


M.A.Scimnidt, and Caplin and those others, he would testify


that he had in his possession at the time, that is, at


MR :BREDFRICKS: The fRIlle obj ec tion.


22 THE COURT: Objection sustained.
23 I


MR HOGERS : Exc ept i on.
24


25
I


2G I
I
I


not for the fact he would be croSS-ElY..amined in reference


19, to his whole connection with the matter, for the purpo se of


20


21


the time of his consultation wi th you, the largest part of


that money, of the $10,000, and that he gave a portion of,
the $10:,000 received by him for theca;,shing of that check


\


15 I on September 2nd, to Mr Darrow?
I


16 MR FREDERICKS: The same obj EC tion.


17 MR ROGERS:


18


91
10


11


12


13


14
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cases, or in any issue involved in, his own cases, either


here in the United States Court or at Indianapolis, if he


will testifY solely concerning the disposition of the


4 $10,000 received by him on the 2nd of September. Will


5 counsel stipulate to that?


6 MR :roBJ): Just a moment.


7 THE COURT:Q You can put Mr Tveitmoe on the stand if you


8 want to.


9 MR FREDERI CKS : Counsel asked us for a stipulation to


10


11


12


13


14


15


that effect, and we refuse to make such stipulation.


MR ROGERS: It That is all.


THE COURT: Now, l!r Ford, you may proceed vii th the argument


that was interrupted on th e question of the production of


certain documents and pap ers and telegrams and other


things, under section 1000.


16 MR:roW: I was just remarking, Y9ur Honor, when I was


17


18


19


20


21


22


23


interrupted that the law did not parmitad efencant, ru
any mERns, to drag and go through the prosecution's evi-


d enc e and find out what they had' to go on a fishing expe-.,
dition and find out what they had; ttat the law presumed


t rat the defendant v,as anti tIed to be informed of the na-


ture of th e charge against him; it was presumed that th e


defendant, if innocent, and even if gUilty, should be con


victed -- cr' :te,').guilty, should be convicted by legal
I


evidence, and if innocent he 'would know the facts as to


his whereabouts and what he had done at the tim e in ques


tion, and t rat he could introduce truthfUl c.~kJal;~.f~sel.s.
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upon the stand, and it did; ':, not :' permit a guilty man


to put p erj ured testimony upon the stand and to guard


3 those perjured witnesses against cross-erJWnination by des-


4 I troying the protection which the District Attorney had


5 buill t up against such perjured t1es't"imony • This is


6 not the first time that people have tried or defendants


7 have tried, to find out what the testimony in the hands


8 of the pro s ecutwl1 was.


9 llR ROGERS: 'Wait a moment. I take an exception to tllelast


10 two sentences, and I characterize.them as misconduct.


11 lfR JroRD: Will you read the last two sentences?


12 MR ROGERS: Callil1.g witnesses purjured, and I dJIror that


13 absolutely that is our purpose and intention. They have


14


15


document s t bere vlhich they obtain ed without Mr Darrow's


consent, which they obtained by SUbterfuge and chicanery,


and which Mr Darrow has n ever seen, some of them, and


which they claim to have - - some of them -- and some of


them whic h we want to in troduce which vIe have no copies


,?f, and vlhich were taken' from his files, and we do not


deserve anything of that kind, and we take aneocception.


21 lJR FREDERICKS: We have nothing that was taken from the


22 fil ES 0 f Mr Darrovl.


23 MR APPIiL: No, he states this is not the fi rst time t mt


24


251
26 ,


I
I


I


the defendant has tried to destroy the guards which the Dis


trict Attorney has put around his case to pr event


and subbornation. How? Perjury to be introduced







1 of the defense?
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That is in substanc e what the statement


2 is, and we say that is absoluteJy :talse; it is misconduct


3 on his part. and it should not be tolerated bY this court


4 for him to make aI\V such statement as tmt.


5 ]ER FORD: Read the last two sentences.


6 THE COURT: If the court understood the rew~rk correctly,


7 it V!taS a general remark applicable to any such case and


8 used to illustrate the conditions that might arise, and


9 if the court had interpreted the remark as counsel for the


10 defense have, it certainly would have reproved counsel at


11 I one e, bjlt lint erpreted it having no more application to
I


12 the defendant here in connection wi th the remark than when


13 counsel Vl.as talking about the murder case this morning by


14 yay of illustration. Perhaps I am v~ong.


15 MR ROGERS: ~ust a moment, air. nThia is not the first


16 time n • If that does not bring it dovm to the present


17 moment.


18 THE COURI': Did he say that?


19 ],fR ROGERS: yes sir, he did.


20 THE COURI': I would like to have the reporter read it.


21 (Last two sentences read.)


22 MR FRRDERICKS: Read the rest of it.


23 (The reporter reading as follows: UIt was presumed that


24 I


25 i
261


I
j


the defendant, if. innocent , and even if guilty, should be


convicted -- or if gUilty should be convicted by legal


evidence, andi if innocent he \\'Ould know the facts as to
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1 his whereabouts. and v,hat he had done at the time in ques


2 tion and that he could int roduc e truthful witnesses upon


3 the stand and it did not permit a guilty man to __ tI}


There is a word trere tmtI cannot make4' THE 'REPORTER:


5 out --


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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MR. FORD'


MR • APPEL.
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1 will repeat the remark 1 was about to make.


No, let the record be read. ~e


3 THE COURT· No, no, let us get what was said.


4 MR. FREDERICKS. It is rather strange if--well, we call for


5 the r ecord--that an at !'orney can be making an ar gument thct


6 William J. Burns being the greatest suborner of perjury


7 in the United States, am Mr. Ford cannot make a hypothetical


8 case referring to no witness in particular, and using the


9 word "per jury:!! without committ ing misconduct--


10 MR. APPEL. That is only a SUbterfuge; they have referred


11 to this case.


12 THE COURT. Let us get at this record now cmd see what it


13 is.


14 (Reporter attempts to read record.)


151 Mp. APPEL. We will supply by affidavits what we contend


16 was said by the witness and we cannot do it because the


17 record is not correct in our opinion, your Honor, and we


18 now claim the right to a correct record of everything that


19 is £iaid here.


20 THE COURT. You ha~.re that right.


21 MR • FORD. Rr iefly, then, the law does not permit'--


22 MR. APPEL. We take an except ion to the court t s statement


23 and what the statement was and the construction it bears.


24 MR • FORD. pave you finished"{


25 MR. ROGERS. Go ahead.


26' MR. FORD. The laYl does not permit a guilty n.ar~and his


I
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5


6


7


8
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accomplices to draw a drag net of inspection through the


papers and documents of the District Attorney for the purpose


of preparing a defense to his case upon perjured testimony


and preventing that per jury from being diacovered, if the


District Attorney desires to build up a series offacts and


get possession of evidence which will prevent that from


being done, he is entitled to do 80, and the law does not


permit a guilty man to guard against that protection which


the District Attorney has built up. And an innocent man


10 does not need to go through the archives of the District


11 Attorney and guard agai ret cross-examination; a man who is


12


13


14
I


15 I


16 1


telling the truth on the stand once will tell the same


truth at another time or another tribunal before which he


may hav"e appeared.


MR. ROGERS. 1 take an exception to the statements just made


if they are in the rea.> rd, upon the ground they are an un-


17 fair character iZ:ition of the :~" defendant and wereinean t and


18 intended as such and 1 state it is misconduct; I state that


19 the documents we are after were documents surreptitiously


20 and by chicancery secured from the files of the defenda"nt


21 and we wmt them ard ","e call for them--


22 MR. FREDERICKS. Then 1 will say, that we have absolutely no


23 such docunents and will swear to it and that will end the


24 necess ity· for th~ argument on the question of law. We have


not a single, solitary scratch of the pen that bears


description. Now, if that is what counsel wants--







5849


MR • ROGERS. 'f,Tery well, that settles a great deal of it.


MR. FORD. May 1 be permitted to finish the argunent7


THE COURT. Perhaps this matter is settled now. Let us see


MR. ROGER'S'. 1 understand, if your Honor please, that· oertai 1


telegranls of the defendant, original telegrams sent under


the defendant's name, many of them probably not signed by


If there are no papers there is nothing to pro-if it is


duoe.


him, as for instanc e 1 sent out many tel egrams over my name


or they are sent from my office, that 1 never do see, but


nffirertheless they have procured them from the telegraph


con,panies and we cannot get them, they were brought into th


box and we cannot find the tel egrarr.s and the telegraph


company says theyare in the possession of tbe District At


torney and we want them; telegrams supposed to be delivered


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


117 .


18


19


20


21


22


23


24


25
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to us or to 1.1:. Darrow or to his office, we want to use them


for evidence and we cannot get them; letters that Ur.


Darrow is supposed to have sent, eon,e of which he may have


signed and some of which he pr obably never did sign, but


which bear his name, just as your Honor sends out many


telegrams, just 8.S Y01r clerk signs your Honor '8 na·ir.e to


sUbpoenaes,-but we want them, and they are not in our files


and in our possession; we have 9Xight to them. Now, your
these


Honor, if they h.ave not/telegrane which answer that des-


cr iption, of COUTS e, 1 take that in the sp ir it·


is said, but we Want these telegran.s which are our prope







1


2


3


and which we have a right to and which we could have got
not


if they were/in the possession of the Distfict Attorney,


by. sUbpoena to the telegraph conpany. Now, this question is


4' before the court.


5


6


7


8


9


10


11


12


13


14


THE COl~T. That clarifies the matter as to what iswanted.


MR • IiDRD. If the Court please, the denial of the District


Attorney was that we had any telegrari:'s that were pro-
from


cured/~/,\ .the defendant by chioanery and fraud, or from the


files of the defendant at all, and it is apparent that what


they want is not telegrams that were procured from their


ffi 1 es or doculllents that were procur ed by ohioancery or frauc~


but they are referring now to doouments which were obtained


by process of law in a legal rranner from the telegraph


company, which is an entirely different thing.


15 THE COu~T. Counsel for defense should not have used the


16


17


18


19


20


21


22


23


24


25


26 I


I


word "chioanery'" and "fraud" at all.


MR • FORD. It' any suoh dOCulf;ents were obtained, let it be


shown.
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Mr Ford,


2


3


you do not pretend you have· any right to go down here to


the telegraph office and get our telegrams, the originals,


4' for instance, and get than into yourposaession, and then


deprive us of the right to get them in some way or other,


or use them as evidence, if we can use them as evidence?


5


6


7


8


You do not pretend that would be right, do you?


right to get th an fran you.


We have a


9


1


MR FORD: I am going to argue the question that is now be


10 fore the court, assuming, for the sake of argument, we had


regardless of how they got into the possession of the pro


secution, and our claim is that the law does not permit a


some telegrams signed by the defendant, would we, if we


had such telegrams, be required to produce them to the de-


11


12


13


14


15


fendant? That is the point that is before this court,


possession of the District Attorney; that it does not J:lllI'-


16 I defendant to get his documents, even if they are in the
17


18


19


20


21


22


23


24


25


26 ,


I


mit him to find out what was in the possession of the Dis


trict Attorney. I have stated all the grounds upon which


the lavl rests. Now, in th e case of People versus Alviso


in the 55th Cal., at page 232 of that case, the defendant


was indicted for murder, the most serious crime known to


our law; that is, one visited with the most serious penal


tics. At least, ·there are other crimes which might be re


garded as more serious, but this is the one to vhich is


attached the most serious penalty. Before the
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1 of the trial, the defendant moved the court that the pro-


2 secution be ordered to furnish to the defense a bill of par


3 ticulars of the evidenc e relied on to support the indic t-


4 I ment, on the ground tlat they were informed tlat the indict-


5


6


7


8


9


10


11


12


13


mont vas found on the testimony of one ~ula:r-iG.mrtinez,


who se name vIas endorsed on the indictment, who testified to


the killing on a certain cay and at a certain. place, and


"'as informed t lat the prasecutio11li might a bandon the tes-
/


timony of Martinez and prove it by one J"uan Valdez


that the defendant was killed at another time at a differ-


ent place and under different circumstances, and that by


reason 0 f such conflicting information and of th e general
indictment,


i ty of the (:.;,. ,.. ) the defendant did not know what case


14 they were to meet. In t J::a t case they did not ask for
I


15 I the ~idence itself, they merely asked for a bill of par-
I
I


16 ! ticulars; they asked for much 1 ass than what this defend-


17 ant is asking for, and the denial of the motion by the


18 court is assign eel as error. UOurattention has not been


19 directed to any section of the Penal Code directing a bill


20 of ptrticulars to be furnished to a defendant on t rial upon


21 a criminal charge, and we do not call to mind any rul e of


22 law requiring the same to' be done. We see no error in the


23 ruling. U Much 1 ElSS than What they are asking for in


24 this particular ~ase.


MR 'ROGERS: Let us see t lat.


UR FORD: That is all it holds, Which is


ticulars, which is muc h 1 ass than is asked ,,,,.,,,,.,:,:, ..'",,".-
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1 the case of State versus Terry, reported in the ,55th


2 So. Heps. page 15, a Louisiana case, also fbund in 128


3 La. at peg e 680, the defen cant in that case was indicted


4 ' for:t. selling liquor and aiding in th e violationl of the li


5 quor laws, mther, by giving a prescription to one who


6 had taken it to the drug store, and had it filled, doing


7 so in violation 0 f the laws of Louisiana, which prohibi t-


8 ed a physician from giving a prescription, except in a case


9 vIDere it was absolutely ne:essary and legitimat4J. In that


10 case t~ prescription upon which the liquor had been sold


11 was in the hands of the prosecution, the very prescrip-


12 tion upon which th e prosecution was based. The physician,


13


14


15


16


17


18


19


20


21


22


23


24


25


26 !


I


the defendant Terry, demanded that he be allowed to in


spect that prescription, that document vmich had been


signed by himself, in order that he might prepare his de


fense' and moot the accusation broutht by the authorities,


and the courts held in that case that the defendant was not


entitled to an incriminating document signed by himself.


That is not the law of Louisiana alone, but is the law of


all states. the general rule about production of docu


ments is laid do\v.nin Wharton's Criminal ~idence, the


latest edition, the loth Edition, Volume 2, pege 1156,


page 564 -- in discussingt the production of documents and


cases where it might properly be produced, the author says:


"The first essential to such production is to


court that the document sought is relevant to the issue.
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1 When this essential requi rement is complied with the court,


2 according to the circumstances of the case vvill order the


3 production 0 f the document", and if your Honor will bear


4 I in mind at the beginning we made two obj ECtions, one was


5 that there was no shovnng as to the materiality and rel-


6 evancy of the documents asked for, there ,vas no showing


7 that they desired to introduce them in evidence, the


8 notice was insufficient in that particular. Assuming, for


9


10


11


12


13


14


15


the sake of argument, that they can compel the production


of any of the documents, th3.t is one point supported by
;


WbiJrton here, and we go further than that, we not only


claim that the notice is insufficient, assuming th3.t the


documents "vere of a nature to sustain the production of


them upon the demand of the defense ,


16 I
17 I


I
18


19


20


21


22


23


24


25


26
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and we go further than that, we clainl that they cannot,


even if they had prepared a sufficient notice, that they


could not compel us to produce an incriminating doculY.ent


in a criminal case, tbat the section has no application to


the proposition now before your Honor. As Wharton says


in the same paragraph, "However, in cr iminal cases it is


particu.larly evident that the accused cannot compel the


prosecu tion to produce documents which heb imself has made.


He is supposed to be familiar With what he himself has


made," he is not entitled to have incrim~nating letters


written by him produced for his inspection," and citing the


cast of Morr lso n versus the State in 'Ehe 40th Texas Cr imina


which 1 have here, "Nor to haye produced a statement made
the accused


·and signed bYt-1)rliself, even on the ground that such state-


ment is material to his defense," citing the case of


Peopl e versus Fit zgerald, 130 11 iSBour i, "Norto have produce'


a statement made and signed by the accused hiroself, even


on the ground that such statement is material to his


defense."


Now, in the case of Morrison versus the state,


that case was a case in which a man who had been formerly


a minister, while his wife was living, he traveled about


buying or pretending that he was bl;ying cattle, and he met


a former sweetheart of hie, he told her that the wife whom


he had m~'ried in his younger days was dead, that the


n.inister of whom she had been hearing was not hirr.self
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1 was someone else, that he was engaged in the business of


2 buying cattle, and under those circumstances he wrote many


3 love letters to her. mhe motive sought to be established


4 I by the prosecution was that the defendant had killed his


5 wife in order that he might marry the sweetheart of his


6 early days and the prosecution had in its possession many


7 incriminating letters written by the defBndant to this forme


8 sweetheart. The defendant made an attempt to get· those


9 incriminating letters--


10 MR. ROGERS. We do not want any incriminating letters, we


11


12 I


13 I
141


I


1- IDI


16 II
17


say that right now, we want letters we want to use our-


selves.


MR. FORD· They must be either incrimimting or self-serving


one or the abother, or else absolutely not mater ial at all.


There are only three classes of telegrams which cane possibl'


exist, as far as this defendant is concerned; one would be


telegrams containing self-serving declarations Which under


18 no circumstances are admissible; the other would be in-


19


20


21


22


23


24


criminating letters, and the third class, which would in


clude all those not in&luded in the first two classes, would


be telegrams which have no relevancy or materiality to the


case at all, so that under all the circumstances, unless


they are incriminating telegrams, it is not necessary to


discuss the other two, and VI e want to. show tna~, even in the


case of incriminating telegrane, even in the case of evi-


dence that is likely to be produced against tre







I
I


As the court says, in Morrison against th
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ti tIed to that.


or that could poss ibly under some contingency be. produced


against the defendant, things which under all principles,


above all others, if he is entitled to at all he ougtt to


be entitled to those, but even as to those, heie not en-


behalf, they do not seem to have in mind this any l:::articular


letter or telegram, they do not identify any particular doc 


ment that they desire the prosecution to produce, they do


not state the materiality of it, they do not etatethe pur


pose of it at all, and under those circumstances the only


possible purpose can be, so that they might prepare and take


can te no intention to offer them in evidence in the ir own


produced upon the trial of the case;


I


proper steps, take the proper steps to prepare their defense:.


I
I


nIt appears that these letters, however, were


the witness Steel and I
Miss Anna Whittlesey appearing there in areple tirre to tes- 1


tify upon the trial. We know of no law compelling the prose~


State, nAppellant's second assignment -of errQr is that the


court erred in refusing to grant an order compelling the


prosecution to produce the letters requested under


defendant!s motion to that effect, because he had a right


to inspect the same before going into the trial so that he


might take the proper steps to prepare his defense. n That


is exactly the situation here, in order that they may take


the proper steps to prepare their defense. Certainly there


(Readihg)


cution to disclose the character and kind of evidence tha


1


2
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4


5
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8
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Furthermore , it is not made


2 to appear in the record before us in what way appellantts


3 rights were injured, or that he was deprived of any sub-


4' stantial privilege. The evidence showed that all the letters


5 wer e wr i tten by him. This be ing true, am uncontrover ted,


6 certainly he knew the contents of the letters, and could


8 in this case the defendant could not be deprived of any


documents called for were written by him, certainly he must


he did claim any such surprise. We do not think the court


erred in refusing to grant "the motion, because, at the time


Paraphrase


The evidence will show that aJl th


not claim any character or kind of surprise."


substantial privilege.


know the contents of the docurrents that he is asking for,


and this bHng true he could not claim any character or kind


of surprise concerning documents that were written by him-
does not


self. (Reading.) "If he id1ould, the record(\disclose that
\


7


I,


15 I
I


16


9


10


11


12 I


13


14


17 the same was made, it could not becornplied With; and,


18 besides, appellant had the fuJI rtht of croes-examination


19 as to these letters dur ing the tr ial."


20
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24


25
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1 Now ~ the sweetheart in tm t crase is exactly in ah e po-


2 sition of the telegraph company in this case. The defend


3 ant in that case is in exactly the saine position that the


4 defendant is in this case. The telagrams in that case or


now from the telegraph companies original telegrams sent


then counsel can put another question to us. Now, in the


case of State versus Fit2gerald :.another murder case, your
a


Honor, "The first point relied upon by defendant for Are-


versal of the jUdgment is the action of the court in re


fusing to sustain his motion praying the production in


court 0 f th e wri t tBn stat ement made and sign ed by him to


MR FORD: When \\'8 are compell ad to answer that question


send someone out here?


the letters iB that case are exactly in the position of


the telegrams in this case, and if all he is asking for


are documents written by himself -- if the documents were


written by him, certainly he knows the contents of them,


and the prosecution cannot be compelled to furnish him


the evidence that it has, if it has any, that it has


against him, and enable him to prepare his defense, and


we are holding it, if we have any such matters, we would


have a right to hold them until such time as we degm \use


or prop er to produc e thgm.


MR ROGERS: 'r just ask counsel if he hasn't got right


by Mr Iarrow to Samuel Gompers on either the 22nd or


23rd, the date when Mr Gompers \YaS informed and asked to


5


6


7
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the Chief Detective Officer. William Desmond. after the


inquest ~s over." The coron erts inquest. (Continuing


reading:) "And he was beimg held for the homicide, and


\Vhich ,vas at the time of the trial in the possession of


the prosecution. The motion was filed before the taking


of testimony was begun. No reason has been assigned where-


He ~s


being held for homicide, and which was at the time of the


trial. in the possession of the prosecution, a document


going to the very merits of the controverff,1 what ~s be


fore the court. a statement .made and signed by the d ef end


ant himself with regard to that very matter, a docunmnt.


the possession of which, or the knovdedge of which, was


of the hig best importanc e to defendant and his counsel,


and they made a demand for it. and certainly, if the law


ever permitted the defendant to get possession of a docu


ment that was in th e hands of the prosecution, that would


be the case, and yet the law does not permit it. (Con


tinuing reading:) "It is true that it is said the state


mentwas necessary and material to the defendant in the


preparation and proper presentation of his defense, but


as to "merein or how material, we are left to conj ecture. It


In this case wherein is it necessa~- or material to the de


fendant. is left -entirely to conjecture. He doesn't even


spe~ifY the documents that he asks for. (Continuing


ing:) "Nor has it been made apparent to us why it was n


in there v~s error in overrulin g this motion."
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3


4


5
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essary for the purpose claimed by defendant. Moreover, it


~s the evidence of the state, and if defendant's conten


tion be correct. he COUld, for a like reason, and upon the
-


same principle, have asked the court to require the state


to produce its witnesses before his counsel for their ex-


amina tioll'. in regard to thEir knowl edge of the case, but


he II1ight thereby be better prepared to make hisdefense;


something for which no lawyer would contend. At most, it


was a matter resting in the discretion of the court, and


it did not act unwisely in overruling the motion."


In State versus Leard, the lOth Pacific, page 637, I


think that is the case which I read to your Honor.


THE COURT: Pardon me, Mr Ford, I think you read most of


these cases on a former argument.


MR FORD: I think I did, your Honor, and I think at that


time I called your Honor's attention to the case of Ex


parte Clark in the l26th Cal •• read from the syllabus


second syllabus, your Honor, (reading:) liThe court is


bonnd to prot eo t a party to an ac tion from undue inquisi tim


into his private affairs, and cannot allow a dragnet of, in~


spe~tion to be drawn through all of his books and papers,


to discover whether they do or do not contain legalwidence


infavor of the opposite party." They are not, in this


case, entitled to' draw their drag-net through all of our


books and papers for the purpose of a fishing excursion


to find out, if, perchance, it contains some legal evid
ence which might be legal widence infavor o~ca~t;(?bvdL~t~nl~Y
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in this case,'nor will a mere suspicion that thev contain


material evidence warrant an order for their production.


The court has no power to order the production of books or


papers by one party to be used as evidence for the other


party vrlthout an affirmative and sUbstantial showing by


affidavit or ot~rwise,


,


25


26
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116 1 that tley contain ev idence mater ial to the cause of action


order had been made by the court and t'be defend. ant. was pun


ished for contempt in refusing to produce the books and


no averrment of the materiality of the evidence requested


by the opposite party ani that, therefore, the court had


exceeded its jurisdiction in trying to compel Clark to pro


duce the docUD!ents, consequently the order punishing him for


The defense raised that there was no rraterial--


2


3


4


5


6


7


8


9


or defense of the party.requir ing them."


papers.


In that case an


10 contempt was void. The matter came up on habeas corp~s


11 to the Supreme Court and the petitioner was released. The


12 decision covered sorr.e 7 or 8 pages, I believe your Honor is


13 fa mi.l iar wi th it. 1 think we read it to yeu before, in


14 which it settled the question of notice. The Clark case


151 holds, your Honor, that 'they must specify in detail that


16 I which they want and make some showing of its mater ial i ty.


171 That has not been done until a moment ago Mr. Rogers asked


18 for the Gompers telegram. Is that the telegram -you desire?


19 MR. ROGERS. 1 desire that among others and 1 purpose to


20 inquir e for all of it. My question was simply, have you


21 produced the documents named in the sUbpoena. I have not


22 been permitted to shem the materiality or desoription of any


23 of them.


24 MR FO'RD. I dont~ haye to comply with any request or any


25 ord e1' until the documents are shown to be in my possessio
I


26 I and a1' e shown th at they haye s orne mater ial i ty, and th at th


I
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must be specifie4 in some way in order 1 may pick out such


r
2 documents, if 1 have them.


3 MR. ROGERS. Bring them all bere and we will pick them out.


6


7


8


9


10


11


12


13


14


fic$ion on the part of the defendant just which documents
ir


they wish and the/materiality, and then we will know what


to ar gue fro m•


MR. FORD. 1 will only content myself onthe question of unde


ex parte Clark page l 240, (Reading) "In the case at bar, we


are satisfied that the order in question was unauthorized.


There was not showing by affidavit or otherwise that the


books in question contained any evidence material to plain


tiffts cause; the only evidence onthe point was the testi-


Moreover, it was


Just as couns el 12 as now advised me to br ing


must be shown to support such belief.


in effect a general omnibus order for the production of all


defendantts books, which has always been held to be un-


authorized."


own witness, and that showed that they did not contain such


evidence. In Morrison vs Sturges, '26 How, Pro 179, the


court says: It is no t enough that the par ty bel ieves or


is advised that the paper contains material evidence. Facts


in everything 1 have in my possession, a general omnibus


order.~hat might answer a very general description given


ib the SUbpoena, and as the court says here: "(Reading)


15 II mony of petitioner when on the witness stand as plaintiffts
16


17


18
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21
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23


24
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I
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1 "It has always b~en held to bemauthorizedj for, while it


2 named certain books, yet those constituted all of defendant'


3 bo~, as appeared from plaintiff's examination of the peti-.--


4 tioner as to what books the defendant had. Again, the


5 order was in the nature of what Lord Chancellor P'ardwicke,


6 over a century ago, called 'a mere fishing biJl' and such


7 bills have.been universally conderrmedo It is further


8


9


10


11/
12 I


13


ev iden ce that these books wer e not r equir ed to be produced


for the direct purpose of introducing them in evidence."


The court says right here, and there must be some showing


here that these documents which they want to have produced


must be documents which they intend to put in evidence.


They must show there is some materiality, and avow their


14 intention of putting them in evidence. (Reading) "Plain-


15 tiff would not have offered them or any part of them in


16 e vidence unless he found something in the part offered


17 that was relevant and material in support of his side of


18 the case; he merely intended todraw his drag net of


19 inspection through all of these books under the ostensible


20 motive of trying to get something which his witness had.


21 testified was not there. In the mean time, all the pr ivate


22 business of the defendant--all its dealings with persona


23 other than plaintiff, its methods of conducting its af-


24 fairs, perhaps its finar.cial condition and other matters


251 vitally important to its welfare--would have been exposed.


26' There is no warrant in the law for such


I
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violation of a persons privacy upon such a showing as was


rrade in this case. A man does not lose all his civil


rights because he is brought into court as a party to a


suit. As was said by Lord Hatherley: 'A court is bound to


protect a defendant against undudnq~i!sition into its
I


affairs'; and it would be difficult to imagine a more


striking instance of such 1undaeiriqu:b~ition' than an order,
comp~~ling the defendant to produce for inspection all of


his booka upon the mere suspicion--against positive


evidence to the contrary--that they might possibly contain


some evidence favorable to the plaintiff, and without


pointing to any particular part of all of these books over


which this suspicion was supposed to hover.
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1 The authorities on the subject are innumerable. Many


2 of them arose out of the discussions of the old 'Bill of


3 discovery' and many out of later statutory provisions;


4 but the principl es which they declare are cl early to the


5 point that such an order as is here under review is un-


6 authorized; Ormginally, an order for the production of


7 a paper, document or book was made only when the document


8 was once declared on in the bill or set up as a defense;


9 or where the party asking for it had an interest in the


10 document itself -- as where it was a cont ract between the


11 parties, and t rere vtaS only one copy of it which vas in


12 the hands of the opposite party, or where the instrument


13 was in the very nature 0 f things, material evidence as where


14 it was alleged to have been forged or altered, and tffit


15 it would, on its face, show the fact alleged; or where


16 books belonged to both parties and would necessarily con


,17' tain 9lidence of the issues pending ...;.- as in the case of


18 a suit between partners, or generally between principal


19 and agent or trustee and beneficiary. Afterwards, such


-


case warranting such an order as the one now under re-


forced production of papers, are declared in the authori


ties as above stated, and we have been referred to no


orders were undoubtedly eoctended so as to include other


grounds for production of papers, and were in many stat es,


as hereinbefore noticed, ,regulated by statute and rules of


court; but the principles applicable generally to the
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1


2


3


4


5


6


view. It


The counsel have not, either at this time or when the
i


"subj ect was up the previous times, have not onc e call ad yomrri'


Honor's attention to a case \mich woul d warrant an in-


spection of the document in the possession of the Dis


trict Attorney, not one authority have they sho'vm where it


7 said a thing of that kind has wer been don e. (Reading: )


8 "llany cases are there cited to the point that there must


9 be a substantial showing that the document or book soUght


10 for contains material evidence in support of the cause


11 of action ordefense, of the party asking for it; and that


12 such a mere suspicion as appears in th e case at bar will


13 not~arrant an order for the production. But the princi


14 pIe which is determinative of the invalidity of the order


15 involved in the case at bar is stated on page 533, where


16 the author says, 'The right given by statute to discover


17 books, papers and documents relating to the merits of a


18 pending action does not entitle a party to enter into a


19 mere fishing examination of all the books, papers, and


20 documents of his adversary. An inquisitorial ~ination


was not contemplated by the framers of the statute. '1t
So much for the materiality required under our law.


In case of Peopl e vs. Glaze, in the 139th California,-


THE COURT: It seems to me, Mr Ford, we are wandering into


the realms of elemetary propositions, whether there is
as


necessity of it --f< the prewiding ju~e of this court, P
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1 suant 'to section 2020, 21, 22 and 23, I bad occasion to


2 pass on the merits of this precise question several tim~


3 day for the last year, in the rnatter of taking deposition s.


4 MR FORD: If your Honor is satisfied on the point


5 MR FREDEHICKS: There is one mat ter --


6 THE COURT: I am satisfied I have read pretty near all the


7 law there is in California on tba t point.


8 MR FREDERICKS: There is one matter I think will sho nen


9 the matter, I am never very long in my remarks -- .


10 cOtmsel has not stated what they vant. No"lv, if there is


11 anything in our posseession, any document, or if we can


12 get a hold of any document that this defendant wants to


13 introduce inwidence he shall have that document.


14 MR ROGERS: Very good; why didn' t we save all this


15 MR J!1ffiIDERICIffi: But that is not the point. We declined to


16 turn over to them all of the material that we may have


17 gathered in order that they may fish and finger through


18 it.


19 THE COURT: All right, now. Let's stop with that. We


20 are altogether on that point.


21 MR FREDERICIffi: No, we are not. Let them specify ,mat


22 they want, and tlRt they will introduce tlat in evidence


23 'when they get it.


24 MR APPEL: Now, -your Honor, just on e moment -


°5t;. THE COURT: Now, 1 et me see if I get Mr Rogers' statame


26 I understood Mr Rogers to acquiesce in that statement.
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1 MR ROGERS: No, I did not say I would introduce it in evi-


2 dence. I am not goir\g to introduce in evidence anything


3 I don't see fit to, but I have a right to refresh the wit


4 ness' recollection -- I have the right to telegrams he


5 sent.' The telegrams I do want to introduce in evidence


6 which they have gotten ffom the telegraph companies and


7 which they have gotten, as I understand it, from our files,


8 which I have a right to have, for the purposes of this


9 case. I am on no fishing expedition; I don't 'I:~nt to


10 v..ander through all their documents and books. All I want


11 is that which relates to 1fr Darrow. V'hen, On Saturday, I


12 began largely indetail for examination, of Mr Darrow, I


13 found the absence of documents where they ought to be,


14 from the telegraph companies, and from the fil es, and I


15 found them in the possession of the District Attorney.


16 What am I going to do but ask for them just as I have asked


17 the telegraph companies?


18 MR FREDERICKS: Just let.counsel spa:ify just what he


19 want s, then it may be, -- I am not saying we will


20 if he will specify just exactly \mat he wants


21 },fR ROGERS: Just exactly -- I cannot always do.


22 MR FREDERICKS: And show its materiality


23 THE COURT: Let me make a statement here that may shorten


24 the argument a Ii ttle. I have had this quest ion so many


25 times, as I have said, under section 2021, which


26 for the taking of depositions, and h~e constantly refu
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1 to issue any order for the issuance of a SUbpoena except


2 when the affidavit discloses, at least, upon information


3 and belie." that the wi tnesswho se deposi tiOlli. the affiant


4 sought to take, or the party sought to take,·testified to


5 some material fact. Now, that is practically this point-


6 if it, is different from this point, let's have the dif-


7 f erenc e.


8 MR APPEL: Now, your Honor,VJe contend that sections 2019


9 and2020, and 2021 have absolutely no application to this


10 question. Our cont'ention is this, your Honor; ·that if


11 the telegraph company had telegrams there that lfr Darrow


12 had sent on a certain occasion on a certain date, that we


13 would have a right to call the tel ~raph company to pro-.


14 duce that telegr-dl11 here, either to show someverbal act of


15 the defendant, some substantative fact or by the tel egram


16 made by him to refresh his memory therefrom, .just exactly,


17 your Honor, as document·-- several documents were used in


18 evidenc e here by the i'eople, gotten from different insti


19 tutions, which refreshed the memory of witnesses upon th e


20 stand. Your Honor will remember you EVen admittea. tho·se


21 documents, although the statute says that the memorandum


22 itself is not widence of the facts contained in it, and


23 as has also been said in the case 0 f peopl e against Lanter


24 man, but they went in evidence. Now, that is on the part


2;';:
u of the prosecution, they were used for that purpose.


26 contention is that if the tel €graph company had a tele-
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1 gram sent by Mr Darrow on a certain day to any individual,


2 which that telegram and the :fact of sending it \"as so


3 connected with an:!-so related to some fact that he would


4 testify upon the stand, we would have a right to say to the


5 telegraph office, tlCome into court with that telegram",


6 and Vilhen Mr Darrow was on th estand, we certainly v.ould have


7 a right to show him the telegram to either refresh his


8 memory, or to corroborate any :fact that he was going to


9 testify to by the fact that he had sent the telegram in


10 reference to any matter that he may disclose upon his tes


11 timony. I didn't SUP1)OSe anyone would contend that could


12 not be don e. Now, we issued a subpoena here and we go


13 to the telegraph cfffice and we ask for the production of


14 such a telEgram of such a date. They answer they haven't


15 got it. Well, Who has got it? The District Attorney.


16 who is the District Attorney? The District Attorney is a


17 person t:tat has come down there and taken that telegram.·


18 Can't we do the same thing with the District Attorney?


19 Can't we come to him and say, _Itproduce that telegram?" The


"'e, in good faith, say we can use on the examina tion of


our witnesses here, perchance, because the District Att


is whether we are going to be deprived of evidence which
•


question as to vb et her we can us e that telegram 0 l' not,


your Honor, may not -- is not the matter under inquiry.


The question whether we can introduce tlat telEgram in evi


dence is not at all involved in this issue. The question
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1 has gotten ahead of us and taken it from the plac e they \'\'ere


2 or by 'Nhatever means they got itt t.hat is the sole ques-


3 tion here. Now, counsel says, "Let us have the law;


4 let 11S have the law; 1 at's have the law." Section- 1000


5 says what? "Any.court in which an action is pending--"


6 this is an action pending -- "or a jUdge thereof may, upon


7 notic e, 0 reler 8ither p::t rty to give to the other t wi thin


8 a specified time, a.n inspection and copY, or permission to


9 take a copy of entries ofc.ccounts in any bcrok, 0 l' of any


10 docmment or paper in his possession, or under his control,


11 containing EVidence relating to the merits of the action,


12 or the defense t l:erein." I don't care for the l!issouri law,,
13 California is good enough in this section. I don't care


14 for th e love I etters of the ex-preacher to his sweetheart.


ID'" They may have been prop or under circumstances that the


16 love affairs of a minister to one of the congregation


17 should not be disclosed in evidence. It might be possible


18 that it vias right to presume. I don't care for that; I


don't care for that murder case in which a defendant said


before trial, "Give me particularly all the evidence tlRt


I don't my he wasa bill 0 f particulars."
entitled to it; nobody would contend tlRt it was foolish for


any man to ask for any such thing as that, but here we are


int roducing evidenc e on the part of the defense, and we my


certa in document s .which we need, ei th ElI' to refresh· the


memo~ of the witness or which contain inherent sUbstan


you have
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1


2


3


4


5


evidence is necessary to our case, and \w find these docu-
a .


ments gone. Now, we cont end that we can call"wi tness .,,1


on th e stand and ask him, "P.ave you go t th at document",
,


and he says, "Yes". When the court orders its production


in court, and then the District Attorney says vre must intro


6 duce it in evidence. I sa:l that alVone who has ever read


7 this code, your Honor, the merest tyro in the profession


8 'I!'~ 15 year old boy knows better than t lRt. Section 1939


9 says explicitely that we don't have to introduce it in


10 evidence. section 1939: ttThough a wri ting call ed. for by


THE COURT: It segms to me,gentlemen, that ~e can dispos


THE COURI.': .rust a moment, 1fr Appel. I will have to inter-


rupt you for a brief rec eSSe


(.Turyadmonished. Recess for 10 minutes.)


And all the 0. ecisions


(After recess.)


one party is produced by the other t and is thereupon in


spected by the party ca.lling for it, he is not oblig eO. to


produce it as evidence in the case."


are to tffit effect, so by vJhat right or by what law do


counsel on the other side undertake to get from us, and by


\\'hat right has this court a right to my to us if these


documents are produced you ~st introduce them in evidence?


A cl ERr violation of the plain, simple provisions of the


statute. \"\hat v,ras this section passed for? Why, section


1000 and section 2021 and so on, has received the most


liberal construction in our state ---
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one branch of this work right now. I haven't ap.y doUbt


but what the defense here Vlould have a right to call the


custodian of these documents from the Western Union or


Postal. as it might be. put him on the witness stand. and


call for the document and eocamin e him and introduc e such


of then as hesaw fit. if the fact appears. temporarily.


some other person has them. whether that person happens


to be Mr Ford 0 I' som eone el se. the same rul e should apply.


They are records and fil es of the Western Union ih1'fice.


They are notrecords and files of the District Attonlev's


office. They don't belong to the District Attorney's of


fice. They are temporarily there. and the Western Union


are entitled to have them returned at any time on a proper


showing. They belong to the Western Union.


MR FREDERICKS: We haven't any such telegrams. your Honor.


I don't think we have got any.


THE COURT: Haven't we been wasting a good deal of time dis


oussing the matter.


MR FREDERICRB : I think that we oan know 'I'm. ere to go and


get them. if they "rant them. and it is quite possible ...../e


have oopies of them. and I am not going to my this un


qualifiedly. because ,~have so much truok in this thing.


but I don,t think that V~ have any of tho se telegrams. but


if oounsel will.speo:i:fy just what telegrams he 'VBl1ts, we


.....rlll endeavor to g et him oopies of them anyhow.


THE COURT: Well, he has speoified one partioular







-
~:.~~f6
.' '...;' I


it.


THE COURT: You will produce tlRt copy?


gram.


sent some telegrams of such a nature, a.nd a man who \'B.S


engaged as he vas cannot give exact cates and days.


I don't know that I could get it right


now.


MR JiREDE1:UCKS: That is all right. I think t her e is such


a telegram, although I have never seen it. I think I have


seen a copy of it, and I V'Jill be glad to help him to get


MR FRE.DERICKS:


11.R BOGERS: I can't spECify. They fAY if we vlill specify.


We were talking in ther e and trying to reach somet bing. I


can't specify date and day. .All Mr Darrow can remember,


not having his files with him, is tlRt he remembers to have
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15 . THE COURT: As I understand your position, you \~t to look


1fr Ford, take the stand.


MR FREDERICKS: All the tel fgrams that are received in


got them, he has seen them. Fe knows who has got it. We


want the information so we can get it.


MR FREDERICKS: All what?


Put the witness on the stand, and if he hasn't


at those telegrams c~d refresh his memory.


THE COURI': I gue ss t lR t will make a better record.


THE· COURT: I agree with you.


IfR DARROW: We 'V'v'ant all 0 f them.


UR APPEL:


1fR ROGERS: Yes sir.
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1 this office are skeleton copies. You can get --


2 THE COURI.': All right, proc eed with the eoapnination.


3 MR ROGERS: I take it, Mr Ford, in answer to the last


4 question, if you have produced any documents, what would


5 your answer be? A" Has the court overrul ed the objection


6 . to that question?


7 THE COUffi': Vie11 , now, \'hat is that question?


8 MR roGERS: That is preliminary; it is asking him if he has


9 prodl!l.ced the documents referred to in the SUbpoena. Now


10 then, he has a right to --


11 THE COURT: yes, as to t bat quest ion. The question now is


12 Have you produced the documents called for in the subpoena?


13 A The SUbpoena not having specified any particular docu-


14 ments, from believing the law requires a SUbpoena to spe


15 cify such documents, I have not attempted to gain access to


16 any documents and have not produced any documents.


17 MR ROGERS: Have you any documents such as telegrams purpo:t


18 ing to be sent by th e defendant, Ia.rrow, while he was


19 here in Los Angeles during the 1!cNamara case or immf,ediat~


20 ly before, betvreen July and the 2nd day of December, 19l1?


21 A Read that question. (Last question read by the re-


22 porter.) Well, now, I don't want to qui1l11l11e. I haven't


23 possession of any document. I have had access to some


24 documents. I have seen some documents purporting to be


25 signed by the defendant, and I have made notes of numer-


26 ous documents purporting to be signed by the defendant.
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1 Q Vi}here did you see those documents? A Well, in the


2 District Attorney'S office, I have seen them.


3 Q IIl: the District Attornn's office? A Yes.


4 Q Well, you have had charg e 0 f the preparation 0 f this


5 case, haven't you? A Assisting Captain Fred ericks in


6 preparing the case.


7 Q Well, who has those documents now vvhich you have seen?


8 1m FREDERICKS: If you :know?


9 :MR ROGERS: If you :know?


10 A I don't know.


11 Q When did you last see them? A From time to time I


12 have seen different documents that I was interested in.


13 I have made copies of such documents as.I am interested


14 in, and I usually worked from the copi ES, and didn't care


15 anything about the originals.


16 Q When was the last time you mw th ase documents?


17 MRFREDERICKS: By these documents, your Honor, is too


·18 general.


19 ]lR ROGERS: The documents he is talking about.


20 MR FREDERICKS: Even so, t hat is pretty general. '


21 A I have at various times. since the tennination


22 of the UcNamara case t seen document s purpo rting to be sign


23 ed by C. S. Darrow or Claren~e Darrow.


24 ]lR ROGERS: And. in vmos e possession were they vmen you saw


25 them? A When I saw them they v.ere in my possession.


26 Q To whom did you deliver them after seeing them?
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A To the person from whom I got them.


Q From whom did you get them? A Whenever I wanted to


see them, I sent some attache of my office to get them


wherever they were, and at ,the time they were gotten.


Q Where did you send this at-tache to get them? A I told


him to fini out.


Q You d>old him to find out? A Find out vihere they were.


Q What attache did you sent to find out and get them.


for you? What is his name, aside from being an attache?


:MR FREDERICKS: Oh, I suppose, your Honor , there is no


use fussing about it. These telegrams were, I think, got


ten by the United States grand jury. When we vanted them


we sent dovm there and got copies of them; sometimes got


the originals.


l{R APPIiL: Down 'where? That is the point.


IfR FBEDERICKS: The United States District Attorney, I


think. I told counsel if he would specifY what he wanted 


they all have to be gotten by SUbpoena from the telegraph


office. The telegraph office will not give up telegrams


wi thout a d:re"e's ' tecum SUbpoena for them as I understand


it.


MR ROGERS: Of course, I would like Captain Fredericks to


take the stand if he is going to testify. He is doing bet


ter, a whole lot better than Mr Ford.


THE COURT: He is conceding these matters; tlBt is


you are after, is information.
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THE COURT: Let the wi tness finish his ansWE'er.


:MR APPEL: Your Honor can see --


torney's office. If we wanted them we have got them. t ~re.


In my physical po ssession, you


VJha t is the use 0 f taking up time. I


Isn't it a fact you have in your possession


W e want you to direct him to answer, if your


they were under 'my control. Ivas endeavoring to give you


the :fRct. To a limited certain €OCtent, I supfOse


under my control. I never had any difficulty in


What is the us e 0 f taking up time. -


THE WIT}TESS: You have asked for my conclusion whether


think these things are in the United States District At-


THE COURr: If he had answered the question), I will hear


your obj rotion. He has not finished his answer.


Under your control, :M:r Ford? A Well, I have alViays


To that extent, thE¥ are under my control.


this case? A I don't think there are any in that box,


there migh t have been one or t·wo, I am not sure.


right noVl, telegrams, original telegrams purporting to be


signed by Mr Darrow, written or <:.ated between July and


No, I mean under your c entrol as on e of the counsel in


MR APPl1L:


\


MR FREDERICKS:


Honor please.


December 2nd, 19l1? A


mean?


MR ROGERS:


been able to get them whenever I wanted them.


MR APPEL: Now, your Honor, that don't answer the question.
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1 them, a.nything I have got to do with. If you will specify


2 what particular one, I will get it.


3 MR ROGERS:' I want all 1!r Darrow's telegrams you have got


4 ten fran the telegraph company, Postal or Union, between


5 the 1st of July, 1911, and December 2nd, 1911.


6 MR FREDERICKS: Now, then, may it please the court, that


7 would· not do counsel any good, because he hasn't any -


8 MR ROGERS: Then, I will take copies.


9 MRFREDERICKS: That is di.,;fferent. If you want copies, ~


10 can possibly get then tog ether for you.


11 THE COURT: That is what is wanted. How soon can you ~et


12 them?
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MR. FREDERICKS. Oh, that will ta~ some time, your Honor,


2 we can have them ready--that is a pretty big job.


3 THE COURT· Well, how big?


4 I UR. FREDF.R leKS. Well, we have about a hundred thausand


5 different documents and one thing and another there, and


6 we can have them at 10 o'clock tomorrow morning.


7 MR • RaCERS. 1 specify further--


8 MR. FREDERICKS· Yes, specify a whole lot.


9 MR. ROGERS. Yes, sir, here goes the other barrel. Have


10 you in your possession or under your control any letters


11 signed by l~. Darrow relating to the McNamara case, either


.12 I to, 1 think it is I •• M. Rappaport, or Ryan, or Harrington


13 or Gompers or Nockles, Ed Nockles or Samuel Conlpers, or


14 Morrison of the Riggs National Bank, which letters bear the


15 signature of Mr. Darrow or purporting to bear his signature,


16 which relate to or refer to the McNamara case or this case,


17 if any? A 1 have not.


18 MR. FREDF.RICKS. That is not a question, M~ Witness, that


19 is a request, and so far as possible, we will--


20 A 1 have nO.t anyway; 1 have not anyway.


21 MR. RaCERS· Q Those letters arethe same as the telegrams,


ar en' t they, that isto Bay, you have them under your contro:


to a certain extent? A No, 1 have not.


1m • FREDERICKS. !Jo, we have not to any such extent, we have
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not now--


MR • ROG ERS. r;lr -the copies? .
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1 MR. FREDEPICKS. We will give you all we have.


2 MR • ROGERS Son~e we want--


3 TEE COURT. Captain Fredericks has stated in open court he


4 will produce all he has tomorrow morning at 10 o'clock.


5 MR. FREDERICKS. We would kind of like to know what they


6 want.


7 MR • ROGERS. Further, 1 urderst';tnd they have' in their posses


8


9


10


11


12 I


ion some documents which were taken from the defendant's


office and which relate to the McNamara case which were in


his files, affidavits and lists of letters of one kind or


another, which we want, the names of witnesses and memo-


xianda.


13 MR. FREDER ICKS. All right, if we have any you can have them


14 l~m • ROGERS. All right, air.


15 I THE WITNESS. Any cross-examination?


16 THE COURT. }!o, that is all.


17 MR. DARROW. Why cannot we have those tonight so th~t we


18 can examine them tonight?


19 MR • FREDF.R 1CKS 1 will give them to you as fast as 1 can.


·20 MR • ROGERS. If you give them to me at 10 0 'clock you wUl


21 dump a bunch of stuff on me am 1 cannot go through it.


22 MR • FREDERICKS. We will get them for you as fast as we


23 can.


24 TPE COURT. };ir. Sher iff, ther e is too rr:.uch lev i ty amopg the


people inside of the rail and 1 will instruct you to sit


less people inside the rail,and if that does not


purpose--
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MR. DARROW. I think if the court calls attention to it


2 that is suff ic ient •


3 THE COURT. 1 have called attention to it in this way and


S. DARROW,CLARENCE


4 ' I hope that is all that will be necessary.


5 MR. DARROW. I think ao.


6


7


8


9


10


the defendant, called in his own behalf, being first duly


sworn, testified as follows:


DIRECT EXAMINATION


11 1m • ROGERS. Q Yeur name ia Clarence S. Darrow? A That


12 is my name.
old


13 Q How/are you, [Ill'. Dlrrow? A 1 will be 56 the next time,


14 in Apr iJ •


15 Q. 56 in Apr il j' A Yes, sir 0


16 Q Where have you been living the last 25 years? A Moat


of the tirre in C~icago until 1 came out here a little more


than a year ago.


thing from the Justice of the Peace up to the Supreme


Court of the United States.


How long have you been admitted to practice law?


36 years.


AbOU~A


Well, every-A


Lawyer.A


To what courts have you been admitted?Q


Q What is your profession?


Q


17


18


19


20


21


22


23


24


You may, in y.:::ur own way, and without my tak ing th e


to interrogate you With reference to each one, you
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1 the cases that you have been engaged as counsel in or as


2 arbitrator or as arbitor, whatever you call it.


3 MR. FREDERICKS. We object to thaton the ground it is


4 immaterial--oh, 1 will withdraw the objection.


5 A Well, 1 have been--I was general attorney for the Chicago


6 & North Western RaHway 5 or 6 years; in the active


'7 corporation of the city of Chicago, corporation counsel of


8 the city of Chicago--


9 Q What does that mean? A It is the chief law officer


10 of the city.


11 Q The same as ci ty attorney? A Yes. For a cons iderable


12 tirr..e. 1 was city assessment attorney of thesarre city for


13 a considerable time before and assistant corporation before


14 that, and special attorney for the city of Chicago after


15 this, 1 suppose, altogether, 5 or 6 years, cover ing two or


16 three different administrations; 1 have been counsel for


17 the Sanitary District in a number of cases, of lllinois--


18 Q What is the Sanitary District, ~ir. Darrow? A That is the


19 drainage district that was pro"ided for by special amt of


20 congress in the legislature for the drainage of Chicago


21 and the ship canal, also, and 1 have represented most of


22 the elevated railroads there in condemnation cases and other


23 cases, and mandamus cases on their account and against


24 them. 1 have represented pretty rr.uch all of therr, at dif-


25 ferent times inthose matters; 1 have, for a good many


261 years, been connected With moe t of the important labor


I
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1 cases in the ffiiddle west and perhaps in this country;


2 was the attorney for the coal miners of the anthracite


3 regions at the tiffie rresident Roosevelt appointed a com-


4 mission to settle their controversy •


5 Q Just a moment on the arbitration. That was the anthra-


6 cite coal strike) was it not? A yes.


7 Q In which President Roosevelt appointed a special arbitra-


8 tion to sit? A Yes.


9 Q Who were the ffiembers of the board that President Roosevel


10 constituted'?


11 MR. FREDERICKS. Vie hardly think that is material.


12 MR • ROGERS. It is not tak ing any t iue •


13 MR • FREDER leKS. All r igbt. Vi i thdraw the obje ct ion.


14 A JUdge Gray.


15 Q Judge Gray of Del':aware? A Fe der al Cour t of· De lawar e ;


recall at ttis moment.


stayed adjusted ever since.


Q It was adjusted by this board of arbitration?


regular army and two or three more whoe e names 1 do not


Yes, sir.A


And you appeared for the coal miners inthe adjustnient of
\


A Yes) andl
t ha t str ike?


Q


Bishop Spaulding of Illinois; Mr. Clark) who is a member of


the Interstate Con.rr.erce Comrrission; John Wilson of the
16 I


17


18


A2P.l.9


20


21


22


23
24 Q And stayed adjusted ever since? A Yes.


25 Q. Aside froIT, appearing befere this arbitration board of


26 I President Roosevelt in that matter, state what other ar


I
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1 tratien boards you have appeared befere in labor matters?


2 A Well, 1 was attorney for the Firemen of all the western


3 roads inthe arbitration before the Federal Board, that


4 lasted some two or three months; attorney for the swil:tfch


5 men of all the western roads in thesame kind of an arbi-


6 tration in the last three years.


7 Q Did those stay arbitrated? A They have so far.


8 1 was arbitrator between'the newspapers and the typographica


9 union, chos en by both B ides in Ch icago, not long l:e for a 1


10 alma here; arbitrator before the breweries and the employes;


11 National Brick COlcpany and their employes, and 1 was chosen


12 as a n arbitrator by both sides ; and settled the clothier,s


13 strikes in Chicago.


14 Q What do you mean by , clothiers strikes you settled in


15 Chicago, arbitrator? A Well, that"was a strike that in


16 volved all the manufacturers of clothing in Chicago, 1


17 th ink some 40,000 men and women.


18 Q 40,000 garment makers? A And both sides agreed to all


the terms arbitrated.


A It has so far. Then 1 .,.las one of the arbitrators in the


Q Were you the sole arbitrator? A No, but we had one
out


more, but we got along with~choosing a third and settled


it withcut.


19


20


21


22


23


24


Q You settled that strike. Did that stay settled?


25 I


26 ,


I


controversy between the street railroad con~anies of Chicago


and the employes. 1 don't know, 1 have had a good many
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arbitrations you have been in, either as sole arbitrator


was one of the attorneys in the Moyer, Ha~vood and PettiBone


case, one .of them in the Debs case, and the Kidd case, which


Q "I am particularly referring to the matter of yo~ being


constituted an arbitrator to settle labor questions, and


how much of that you have done and how many of thoa e


trations of that sort, also as counselor arbitrator; 1


I have been in pretty


much all of thos e cases.


was a r~ther well known labor case.


1


2


3


4


5


6


7


8


9


10 or as one of the members of the arbitrators. Can you think


11 of any other strikes you have settled as an arbitrator?


12 A yes, the br ick company a.nd the employes referred the


13 question to rr.e alone without anybody else, and 1 suppose


14 1 have had' a dozen of them.


15 Q In which you settled the controversy between employes and


16 employers'? A Yes,


17 Q Well, those arcitrations involved the bettering of


18 cor"ditionsfor the working men who were on strike or out, an


19 involved wages, whether they should be paid higher wages


20 or not, and things of tbat sort'? A 1 think we got better


21 conditions in most all of them, 1 guess all of them.


22 MR. FREDERICKS. That was not the question. The question


23 was was that the question involved?


24 A That is right._


J\m. ROGERS. Q, The question that was involved. A· Strike


out that answer. The question of wages and hours
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ditions of labor were involved, and the recognition of


unions.
1


2


3 Q Well, now, in your prac tice did you ha ve anything to do


4 I with the franchiBe matter, that is the franchise for the


street railroads of Chicago. 1 think there was a contro


versy which came up at the time Mayor Dunn was elected


Mayor of Chicago, that is, whether or not the franchise


of all the street ra.ilroa.ds had expired and what was to be


done With them? A 1 was special counsel for the city of


Cricago in the controversy between the railroads and the


city wherein the railroads claimed a perpetual franchise


and the city claimed the franchise had expired. 1 think


that lasted about two years and went to the Supreme Court


of the United States, involved a great deal pf property,


fifty to one hundred million dollars.


Q You appeared for the ci ty? A Yes.


Q What was the outcome of that case? A Vlell, the Supreme


Court held our way in that, that the franchise had expired~


Q Held in your favor? A Yes.


Q Now, can you think of any other cases that you have


been ~cour..sel of or arbitrator and how you have occupied your


time? A 1 have had pretty near every kind of a case;


1 suppose nine-tenths of my practice has been civil practice


and perhaps one-tenth of it criminal and about one-third


of it charity for the last twenty years.


Have you been eng~ged in any work other


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 I Q,
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irr:fi:ater ial •


work as a vacation only.


it up and asked me to go to Washington to meet them. 1


always been their friend and stood for'theirccausej


Q Any other? A 1 have done a great deal of that sort of


Q. Well, 11r. Darrow, what time did you come out here to


California this time, with reference to the McNamara case?


A About the first day of JUly.


Q State whether or not you went into the McNamara case


desiring to do so, or whether you went intoi t becau8 e it


appeared your duty'to do so?


MR. FREDERICKS. That is objected to onthe ground it is


.
:MR. ROGERS. Withdraw the question.Q 1n that regard, _


. ---how did you come to go into the McNau,ara case? A 1 ',vas


first requested to go into it in l,iay, 1 think requested by


the national organization, shortly after the men were_'


kidnapped. 1 refused the best 1 could, told them they


ought to have somebody that was younger and "I didntt W3.z:t thr


burden of it. Einally the American Federation of Labor took
I


1 law in these labor difficulties or where you have acted as


2 arbitrator, any other, what you might call an avocation?


3 A 1 have written a few books of more or less value, prob


4 I ably 1ess, gener ally.


Q You may name some of the books which you have written


,hich you consider of less value, and some of us may differ


with you about. A ~olume of essays, a couple of novels,


and another volume, two volumes of essays, mainl~.


5


6


7


8


9


10


11
I


12


13
.3p 14


1


~: I
17 1


18


19


20


21


22


23


24


25


261
I,
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1 them were my fr iends; 1 plead with them the best 1 could


2 to get someone else, 1 knew about what was involved, 1


3 knew how hard the fight was, ani 1 knew how bitter it was, 1


4 I knew what it meant. They insisted OI:L my taking it and 1


think it waa in June, st<lyed a few weeks, a week or two,


perhaps; employed :I.r. Davis and Mr. Scott--Mr. Harr iman had


already been in the cases before 1 was--also employed Judge


McNutt, went back east to close up my office and dissolve


5


6


7


8


9


finally consented to do it. 1 came out here, .first, 1


10 my partnership, wind up my l::uaineso the best 1 could before


11 moving to Los Angeles, which 1 did. About the first of


12 July 1 arrived here. 1 knew nothing about the cases at all


except that they were men who were accused, neither of whom


1 had ever seen or heard of, as far as 1 knew, nobody


with~torn 1 had talked knew anything about it; they simply


knew he was secretary of the national organization, or a


member of a structural iron workers, and regarded it as


18 most of those contests are, one growing out of a contro


19 -ersy bet,veen capital and labor, one that w01.lld not have


20 happened in' any event except ing for it. 1 got out here,


21


22


1 had presented to me a copy of the testimony before the
' _~------ ..•


grand jury, which covered a period of several months, as


23 1 recall it, and it was vert long and it took a good While


24


25


26


to get through With it. 1 knew about What was involved


in tr.e case aY'_d, of course, 1 knew that 1 would not be able


to attend to the details of it or to know much about the


detCiils of it.







1 had met him a good many times when he prepared the


--~-
Q As a matter of fact, what wa1:J your condition of health,


Q Had you had sone time preViously an operation of severity?


A Yes, but 1 had pretty well recovered from that and 1 had


contemplated retiring from the practice and did not feel 1


ness.


was able to uroiertake it. However, 1 had known (!.r: Harring-


ton casually for some 10 or 15 years, during which time he


had been the eviden~e gatherer, engaged in preparing cases


That was his busi-


11r. Darrow? A It "NaS not very strong.


1


2


3


4


5


6


7


8


9 I for the Chicago City Railway Company.


10


experience and his expertnesB in interviewing witness: and


I-knew what he could.do. 1 knew his11


12 I


13


evidence against me.


preparing evidence. 1 had. twice asked him to get


14 witnesses for me in two arbitration cases, ralroad cases,


15 the only time 1 had ever been associated wi th him that 1
~


16 recall, in business,but he had had a very long ex;perience


17 in that kind of work, he had never been connected with a


18 labor case, or the labor rovement in any way, but had


19 been associated always with the railroad company, up to a


20 year or so before that time- 1 asked him to take hold of


21 it, come out here and prepare the evidence for the case, to


22 organize the office hilnself, With that branch office.


23 MR. FORD. pardon me, Mr. Darrow, 1 don't remerrlber the exact


question, but it seems to me 1 have the question--l think


we are getting off to a point where it is not responsive


to the queBtion before the court.







24


25


26


..
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take charge of it, e uploy whom he wanted to-
If


MR • FORD. Just a moment. lEe is going to relate a conversa-


tion between himself and Mr. narrington where these things


.
MIl. FORD. ~hen 1 move to s tr ike it out on that ground.


THE COUR~· ~he motion to strike out is denied.


MR • FORD. Jf the court please, we certainly do not have


to wait for oome general question to be asked and let the


Witness recite for half an hour--


MR. ROGERS. Well, he is not reciti]i:g.


MR • FORD· Well, 1 use that in no sense--l didn t t use it


in any offensive· sense--that he testified for· half an


hour. Here is aome testimony without the foundation


THSCOURT. Let us get the teotin.ony of this witness.


THE COUR T. Your only remedr' y when an objection is overrule


your only remedy is to move to strike it out.


occurred, we are entitled to the time, place and the cir


cumstances of it. 1 don't think you can put a witness on


the stand and say, "Tell everything that relates to this


case, tell everything that occurred," that is not what the


law provides for?


THE COURT. What is the objection?


MR • FORD. Our obj ection is it is too general, it is not


s pee if ie, it is calling for a a tateID3 nt--


THE COURT. The Objedtion has been ruled on once.


MR. FORD. 1 am obj~cting to it on the ground it is calling


for a statement of the witness--there is no foundation laid.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


261


I
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4'


5


6


7


'8


9


10


11


. 12
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14


15


16


17


18


19


20
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22


23


24


25


26 I
I
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much time has been occupied in argument--


MR. FORD. 1 objedt to the statement of the court that 1 am


trying to prevent the testimony coming in. 1 certainly


have a right to ask the court to put the testimony in


in legal form as we deem it--


THE COURT. You have no right at this time to interrupt the


witness, Mr. Ford. The question has been objected to and
objection


/overruled. Your remedy is to wait until the question is


answered and then move to strike it out.


MR. FORD. 1 was taking exception to the Court's language


as an insinuation upon counsel •


THE COURT. The 'court does not mean to make any insinua


tion that way, it is a fact, that is apparent, almost


all this day has been occupied in ar gument, and it is im


portant to get SOIne testimony. This is not a greater


comment upon one counsel than the other, but it is simply a


statement of fact.


MR. FREDiRICKS. We do not wish to be captious, your Honor,


we wish to .give them every opportunity in tre world, but


if he goes on and nukes a long recital Without a quest ion


being asked, some of that will be material and some of it


irr@aterial and away at the end of half an hour we are


brought to a motion to strike out and 1 think the Witness


stould get down--


THE COURT. If such a condition as counsel seems to


ful of comes up the court wil interfere and prevent
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occurrence, three minutea and half an hour are a long ways


apart. Proceed, Mr. narrow.


A Mr.lJarrington Vias given charge of that department to


hire whom he pleased; he employed, an!ongst others, Mr.


Cooney and ;;lr. Fitzpatr iok, neither of whom 1 had ever seen


or hear d of before.


Q, Now, did he come out here after this employnient to go


to work 1 A He did.


Q Where was his office? A In the Riggins Building.


Q Approximately how close to yours? A There was one


office between us--it was all thrown open, however--of


course, he had other people working for him and 1 suggested


some myself.


MR. FORD' 1 move to strike out ·the last portion of the


answer, "he had other people working for him and 1 sug


gested some of those myself", as not responsive to the


question, which was directed to the location of the office.


THE COUR~. Yes, it may not. be r espons ive. Str ike it out.


fiR • ROGERS, Q Did :~r. Harr ingtnn have other people work


ing for him besides Mr. Cooney and Mr. Fitzpatrick, some of


wh om you BuggeD ted your s elfi'


MR. FORD' We object to thct as leading and suggestive.


THE COURT' Objection overruled.


A He did.


MR. ROGERS. Q Well, proceed now. A 1 presume first


last, a dozen or more. He consulted me very little abo
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1 those matters--


2 MR • FORD 1 move to strike that out as not responsive


3 to the question before the court.


4 I MR. ROGERS. That is not responsive.


5 THE COURT. Str ike it out.


6 A What is the question?


7 MR • FORD. The question is, did he have other people?


8 A He did.'


9 MR • ROGERS. Now, then, ;\1r Darrow, 1 want to take you back


10 for a few moments, to Bert Fran kl in. 1 will try -to get


11 into half an hour a matter now, 1 will take up-~


12 A Will you excuse me for suggesting something to you?


13 Q Yes. A As to time, if 1 took the Behm matter, which


14 particularly occurred in Chicago.


15 Q As you please, Mr. Darrow.A You want to take it up in


16 chr onological order and it might be a I i.ttle eas ier for me


17 BO that 1 might carry it along.


18 Q All right, if it might be easier, of course, 1 cannot


19 follow the plan 1 had because of the cut up time today •
.


20 A Well, we will take that--


21 Q Do you know George Behm? A 1 think 1 do now.


22 MR • FORD. 1 move to atr ike out the answer.


23 Q Where did you first meet him--


24 UtR • FOR D. --as not respona ive to the ques t ion.


25 has stated something, t think rreant something different


2G from '1lhat the proper answer i6.
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THE COURT' The motion to strike out-- 5898


MR. ROGERS. "1 think 1 do now. "
THE COURT. The motion to strike out is denied.


MR • ROGERS. Q When did you first meet Mr. Behm? A 1 met


him at my house-in Ch icago, 1 think about the middle of


June. 1 wouldn't say for sure the day.


Q was any one with him when you met him? A Yes.


Q Who? A Mrs McManigal, John Harr ington a part of the


time, and 1 am not sure that anybody elee was ther e--prob


ably Mrs. narrow.


Q fS that the first time you had ever seen him there at


Ch iC9.go? A The fir s t time.


13 Q Now, you have heard his testimony here, Mr. narrow, you


have heard what he has said about his coming out her e. You


.
1 move to strike that out as not responsive to


may relate the conversation that occurred between yourself


and .Mr. Behm at your house in Chicago as near as you can


remember it. A ;lfir.a McManigal had alr'eady talked to me


about her husband--


MR. FORD.
.


the que s tion, calls for a conversat ion be tween l;ir. Behm and


tee Witness at his house, the witness's house, inthe middle


of June and he is now volunteer ing a statement about a pre


vious statement had between him self ani another person at


some other place.


THE COURT. Str ike it out.


fu'R • ROGERS· 1 want to be heard on that.
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1 THE COURT. All right.


2 MR. ROGERS. 1 as ked for a conversation between himself and


3 Mr Behm and he says Mrs McManigal was present. Preliminary,


4 I for the purpose of explaining his answer and putting the


5 jury in possession of the conversation and the relation of


6 it, and by way of how it came about he states pr el iminar ily


7 that Mrs. McManigal already had talked to him.


8 Pl"'FE CO UR T • You can get that in a proper question, but


9 not in response to this question.


10 MR • ROGERS. All right. Q You had already tal ked to Mrs.


11 McManigal, then, go ahead after talking With Mrs. McManigal


12 go ahead and relate the conversation.


13 MR • FREDERICKS. The wi tnes8 answers yes?


14 MR. ROGERS· Yea.


15 A. 1 11 ad already talked with Mr s. McManigal wi th refer e roe


16 to my coming to Los Angeles.


17 MR. FORD· 1 move to strike out the sUbject matter between


18


19


20


21


22


23


24


25


26


himself and Mrs, McManigal as not being responsive to any


question, a conversation about her coming to Los Angeles.
.


All that is necessary to a proper understanding of the


conversation between the witness 3Ild Mr. Behm at Cticago in


the middle of June, counsel can very easily go back to the


conversation between Mrs. McManigal and the witness, state


the time and the place and the people there and it wi1l all


be before the court and it Will save rry making objections


which 1 am loath to do, but we want to have our







deal of time by doing that
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said to


8S for the


we wi' 1 show


possible we \Vol'ld not have any objection to


that has appeared or that has been brought


are any 0


tain sUbject, that is a fact. Then,


what he said to George Behm and what


him in reference to that fact.


another person in my office and there we said


ted in the questions to the time, place and persons


present and to the character of the answer that we may


that we may make our objections, if there


that we have to state the time, place the persons present.


Now, we want to introduce in evidence stantive testin:.ony I


MR • APPEL· Your Honor, we p opose to introduce our evidenc


in the manner we practice law do;


there is no rule of to say no one can


point me out a rule we want to ask abouta
a


conversation or the substanoe of a c or/fact


out in that conve ation between Mrs. McManigal and the


witness, but all we wat to know when and where it


of the fact.. that at the time he George Behm


that he had a~ready talked with N[['s. upon a cer-


occurred and :lid there, in response to. proper


questions bringing that ut, and counsel can save a great


purpose of showing intelligentJy what the


for instance, a man says. , "1 have tali<.ed


street concerning a certain matter and then 1
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be stated. It is a motion to str ike out as not responsive.


MR. APPEL. We will submit it to your Honor and we will in-


troduce our ev idence if it takes a year, we will introduce
.


it just the way we think it proper.
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1 THE COURT' You undoubtedly have that right and you can do


2 it.


3 MR. APPEL, We have asked him about it.


4 I THE COURT. The question before the court was, "Did you have


5 a conversation with Mrs. McManigal?"


6 MR. ROGEBS. No, your Honor.


7 THE COURT, Then 1 have not the record right.


8 MB. FORD. 1 moved to strike out a portion of the Witness's


9 answer, he said, ,,1 had previously talked to·Mrs. Mdfanigal"


10 I which was already iIi evidence, then he adlia, "in reference


11 I to her coming out to Los Angeles. It


12 MR. APPEL, Exactly.


13 MR. ;FORD' That is th:o.. t latter part of it, in reference to


14 the subject matter of the 8onversation, 1 am objecting


15 to on the grQlnd it i8 not responsive to the present ques


16 tion. If it is necessary to bring it out let the question


17


18


19


20


21 .. THE COURT. It is pr obabl e 1 have not the ques tion • Read


22 it.


23 (Las t quee tion and answer read,)


24 .M':t. FORD, rrhe conversation was about Behm, he stated the


25 sUbject rratter between himself and Mrs. McManigal ,am it


26 is that por t ion 1 objec ted to.
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1 THE COURT· 1 think the motion to strike out is well t2'ken


2 and it wi1l be granted.


3 MR • APPEL. We take an exception •
..


4 I MR. ROGERS. Q ftad you seen Mrs. McManigal before that


5 and had a conversation with her with reference to her coming


6 to Los A~geles? A 1 had. She had been at my office.


7 Q Now, then, you may proceed and relate the conversation


8 With you and Mr. BehIIl. A 1 ask you, M~' Ford, do you
,


9 object to my putting in whatwas said by Mrs. McManigal at


10 the same, conversat ion?


11· MR. FORD. part of the same conversation?


12 THE WITNESS. 1 do not want to take any advantage of i t--


13 !n'R.POGERS. -It is part of the sarIle conversation?


14 MR. FORD.' 'pardor: me, at the same conversation?


15 T'FE VlB'NESS. At the same conversation with Mr., Pehm.


16 MR. FORD. No', 1 don't have. any objection to it.


17 A' Mrs. McManigal and Y.r. Behm carre. to my house by appoint-


18 ~ ~leht, and 1 also asked r-rarr ington to be prese'nt • Mrs.


19 McManigal,told n.e that her husband had been taken frO'JY.:


20 Detroit,' taken to the house' of a private policeman, or detec-


21 tive named Reed in south Chicago with J. B. WcNaruara and I


22 . kept there for more than a week • _----~
23 ~:R. Rom~RS. Q. That is, inthe house of the private detec-


24 tive'? A Tn the !'louse of the private detective, without


25 any authority at law, she qlain:ed, 20m that 1':e h~-e-en~'--'-'---"


\
26 bull dozed and given a th ir d ciegr ee ; that she had been
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1 mi tted to see him once fol' a few minutes before ste started


2 for Califorr.ia--before he started for California-- that he


3 was broS!~ht from there to Los Angeles, that Burns and


4 I others had purported to give out var ieus statements which


5 she was sure were not true, at least did not believe were


6 true, ani that if he ever n;ade them they were made under


7 threats, intimidation and prorrdses; she said at tr_at time


8 thi?.;.t N:r. Burns, through McLaren and others, had rep~atedly \


9


10


13 for it, and give her money to come but tb at she would not


take any suchppsitior., sbe did not believe the storES and
been


she believed he was either crazy or had"driven or bribed


into doing it, s~wanted to come to Los Angeles to see bim


and 1 wanted her to come, and told her so--


14


15 I


16


17


18


19


20


21


22


23


24


25


26 ,


I


.....,:.cc~-:::::::::::;:::::::::===----:c::::::::::r:::::::====4 '
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\
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1 MR FREDERICKS:· At that conversation?


2


3


MR HOGERS: At the same conversation?


MR FORD: I move to strike out the words, ttl told her so. It


4 A I said


5


6


7


MR HOGERS: Let me hear that obj ro tion --


}}[R FORD: Let me make my motion •


THE COU'R'l': Very well.


8 MR FOW: I told her solt. That is the sUbstance of a con-


9 versation without stating what it was.


10 A. Let it be stricken out.


the court.


THE COURT: .. The motion to strike out is denied.


MR ROGERS: No, it won't be stricken out.


THE· COURT: There is no motion to strike out before


want ed me to defend him vii th the re3t,


I said to her, to get what money she could from Burns


or another story" and


to F6-Y her expenses, and I VIOuld give her the ,rest to have


her come here and interview her husband and that if her


I, would do iti.-but I didn't tell her or anybody else in


the 35 yars of my practice that I \'Ould ever win his c


husband had made these statements, whatever they were,


under threats and promises and wished to tell the truth
....'=0


A


MR FORD: Your Honor, I move to strike out the words ItI


told her so It , as not being the language or part of the con


versation, but merely the witness' opinion ~~ to the result


of what he'said to her.


11


12


13


14


15


16


17


18


19
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1 or clear him•. That is something no lawyer ever lmows.


2 She said she would come and she said she ViaS very anxious


3 to come, she said her hEalth "'as very poor, and she would


4 like to have the uncle come with her, and I asked him if he


5 could come vJi t h her -- she also s aid on e of her neighbors


6 would come to help take care of the chil dren. The uncle


7 said he would come. I asked him how well he knew Uclfanigal


8 and he told me that he had not seen much of him in late


9 years, but he used to know him well, he was his sister's


10 boy, and had onc e lived with him on his farm. I asked him


11 when he got here to use any influence he had to find out


12 whether the stories that had been printed in the news-


13 papers were true and if not, what the tTIlth was, and if


14 the stories ,,-rere not true and McManigal said they were not,


15 and he v.anted me to defend him I would do it. He promised


16 to come if he would have his expenses paid cmd be made good.•


17 I told him I would pay his expenses, pay for his time that


18 he vas getting with the railroad company, and pay for a man


19 to look after his little farm while heV'as away, and he.
20 agreed to come. I gave him $100 that day. He told me at


21 the same conversation that a brother or a~ uncle or some


22 relative of his living near Toledo had seen :McUanigal,


A At any time.MR JiREDERICKS: At this time?


23 and Mc1fanigal had told him that he had been working for


24 the Erectors' A~sociatiqn, the only information tmt I


25 ever had on that .subj ect I got from George Behm.


26
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1 }.1:R FREDERICKS: I mean you got it at this time? A And I


2 got it at this time and I got it again. That is what I vas


3 referring to now.


4 MR FREDERICKS: Excuse me for int errupting you. A I


5 am not sure whether anything Vias said at that conversation


6 in reference to any cases pending against Mr McManigal in


7 Chicago or not. There might have been 0 l' might not. Any


8 how, I lEarned somewhere about suc h cases. I had no conver


9 sation whatever at that time or any other time withMr


10 Behm or anybody elsa on earth in referenc e to asldng him


11 to change his testimony.


12 MR FOP~: The last statement of the witness, I move to


13 strike that out as not responsive to the question.


14 THE COUR[': Beginning,"I had. no conversation at that time",


15 and so on, is stricken ou t 8S not responsive to the qu es-


16 tion.


17 MR ROGERS: I take an exception to' that ruling.


18 Q Did you have any conversation at t:ta.t time or any


19 other time in yJhich you told Behm 0 l' any other person t:ta. t


20 you wanted McManigal. to change his testimony or refer to


21 it in any way? A I did not. McManigal had never given


22


23


any testimony, and so far as I know or have ever been info 1IIl


ad never has, and I never asked him to have it chang ed.


24 MR FORD: I move· .to strike that portion "McManiga 1 had never


given any t~stimony at that time or a~ other time" as
-, -"\ .


not responsive' to.thejqrt.estion and hearsay •
. "'! .. , .


25


26







1 THE COURT:


2 l.fR ROGERS:
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The motion is denied.


Did you ask him at that conversation or any


3 other conver,sation to come here to get McManigal to change


4 his testimony? A I did not at any time.


5 Q Did Behm come here, as a matter of fact? A The next


6 time I s aw Behm I mw him in Los Angeles.


7 Q How much money did you give Behm altogether? A Abou't


8 $400.


9 Q For his time, ex:penses and payment A For his· time,


else?


his expenses and hi ring a man, and he figured the accotUlt


himself, and then asked'me for two or three hundred more,


whclhh I· didn t t give him.


say he pllrpo sed to prove you ..vere gUi~bbornationof


perjury and bribery with reference to;Ea'in • NoV!, did you


ever give him any money whatever as a bribe, or anythil~


10


11


12


13


14


15


16


17


Q He figured the accOtUlt himself. You heard Mr Ford


18 UR FORD: I move to strike out the s ta tement of counsel as


19


20


21


22


to what he heard me say, and we object to the question as.
con taining two questions; one, as to whet her he had h moret


me make a certain statement and the other asking if he did


commi t~; bribery, two separate questions there.


23 TEE COURr:


24 A


Obj ection overruled.
"


I h ERrd yr F'rederic ks take it back the n ex:t day.


25


26


I never did give him any money for any such purpose, or


ask him to do any such thing.
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mean here --


was.


THE COURT: Obj ection OJ' erruled.


I don't remember that.What? AQ


Q
.


Wellf can you approximate it? A No, EOCcept as I know
,.-,,-_.-,-_.,-- ',---'-


\v.hat about such things were, I know vmat the Whole bill


$425.


Ii Do you remember the items t!Rt bill inc lu ded? A


Q How muc h '1ivaS it? A Four hundred 0 dd dollars; I think


up of three items, expenses, hisvages and the vmges for


A He told me, y as, in Chicago or h ere, I am not quite sure


whatit was, but I think in th e neighborhood of $150 or


$160 a month, on the average. Of course, they never run


exactly the sa.'Ilte; they are paid by trips.


Q How ~ong was he out here? A That I cannot recall, but


I think about a month; I might be mistaken on that.


Q Did he tell you how much the wages were for the man to


take care of his farm? A He did?


Q What was his business, do you remember?


MR FORD: I think tmt would be calling for hearsay.


],fR "ROGERS: Did he tell you what his business was? A You


Q No, Behm? A Oh, he was an engineer, locomotive


engine er for the Chicago, Milwaukee & St Paul Railway.


Q Did he tell you how much his~ges ,~re?


MR FORD: We obj act to that, not being the time:, place and


persons present -- it is not very material, I suppose.


26


25


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







5909
1 man on the fann.


2 Q That is what you paid him? A That is all I paid him,


3 all I promised.


4 Q I 'VIB.nt to bring up one t bing, if you don't mind, to


5 take you off this matter, and we will finish it tomorrow.


6 One thing before we go tonight, I vant to ask you.


7 Did you her Mr Franklin testify here trat the first time


8 you ever spoke to him about procuring jurors or talesmen,


9 was on the 5th day of October -- bribing jurors or getting


10 jurors, you heard that statement, did you? A I did.


11 Q You hard him say, didyou, also, that after the 5th


12 day of october, namely, the 6th day of October, the suc


13 ceeding morning after he had talked to you on the 5th


14 about bribing a juror, you ga.ve him $1000 by check. Did


15 you give him any check on the 6th my of October? A First,
a,q Z~


16 ~r the oonversation on the 5th, I never had any such.


17 I never then, or any other time talked to him 'with refer


18 ense to bribing Mr Bain.


19 },{R FORD: I move to s trike that ou~ as notresponsive,


20 that is not \\hat he asked the witness, the question is


21 THE COURT: Strike it out.


I had no such conversation with him on the 5th.


22 MR FORD: -- the quetion is here -- "Did you on the 6th--"


23 M:R AFPliL: He has ans..,7ered, and the n met thing was "Did


24 you have any sucp. conversation on the 5th", if they ..,-ant


25 to be technical --


26 A
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MR ROGERS: Did you give him a check on the 6th? A I


gave him no check of any sort on th e 6th of October.


Q Did you give him any check after the 5th, when he says


you talked to him on the subject 0 f bribing Bain?


A Well, I did a good while after the 5th, but I did not


before the 5th, or 6th -- I suppose.about the 15th.


UR F01ID: W~t is tlat?


~Question and answer read.)


A You di ch' t get me right. I didn't say I di d on the


10th, I didn't until many days after the 6th.


Q On the day succeeding any talk you had wi th him about


bribing jurors -- he says the 5t h -- did you give him any


check? A I did not.


0, Having heard his testimony VJhich was on the 5th,


that he had this alle ~ed talk with you, and havi~ heard


his alleged testimony it $S on the morning of the 6th


you gave him a check for $1000 -- did you give him any


check at that time for th e purpose of bribing Bain or any


other person? A I never gave him any check forany pur


pose at that time, on the 6th.


Q' Did you give him a check before the 5th? A I gave


him a chook on the 4th for $1000, but ez:actly as I had


given him c hacks before, and ecactly I had given him checks


after this.


Q That is the day before he says you had a talk vdth h·


about the jury? A The day before.







1 Q, P..ave you got that check?


2 MR GEISLER: I have it down at the office.


3 MR ROGERS: On October 4th --


4 MR FREDERICKS: Obtober the 4th


5 A On October the 4th --


6 MR ROGERS: I wOt1ld like to stop now.


7 THE COURT: It is only 5 minutes to five. All right.


S MR ROGERS: I will produce the check in th e morning. I


9 supr,osed that it was here.


10 (.Jury admonished. Recess until tomorrow morning at


11 10 o'clock.)
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FRIDAY, JUNE 28, 1912; 10 A.M.


Defendant in court With counsel. Jury called; one


absent.


was suffering greatly, and had two doctors in attendance.


At 7 o'clock word came in that he could not be brought to


court this morning without taking gr eat chances, but the


Gentlemen, :,ir. Leavitt was ill last night and


Word reached here this morning about 4:30 that he


THE COURT.


go.


I


I
it is thought best that he be allowed to go home, of course, I
~th a deputy sheriff. 1 made the order permitting him to I


I


1


2


3


4


5


6


7


8


9


10


11 doctors indulged the hope his trouble was temporary. Under


12 the circunistances 1 feel it would be time was ted, and. the


13 best thing for us to do is to adjourn the further hearing


14 of this case until Monday morning; that will mean until


15 Monday aft~;;rnoon at 1: 30, wi th the hope that iiir. Leavitt will


be recovered at that time.16


17 MR. APrEL. Will it be proper for us to inquire What doctors


18 are attending?


don't know the other.


inforlf;ation from the court privately at any tin.e.


A JUROR. roctor Saylin and Doctor Wesh, 1 believe.


THE COURT. You know these doctors?


UR. FEEDER leKS.


1


No reason Why counsel should not have t~:at


1 know Dr. Saylin, he lives at El Monte;THE .JUROR.


19


20


21


22


23


24


reason Why 1 should not.


25


26


MR • ArrEL· 1 suppose 1 can ask it pUblicly? There is no







1


2


~~. FREDERICKS. Yes, 1 think there is.


THE COURT. Sheriff Aguirre has just returned.


3 MR. APPEL. You think there is1


4 MR. FREDERICKS. 1 think there is.


5 MR. APPEL. 1 dontt think so.


6 THE COURT. Sheriff Aguirre, 1 have just made an announce


7 ment here that !Lr. !Jeavitt will not be able to COTI,e into


8 cour t today. You have jus t come fro m there, have you any


9 additional information?


10 MR. AGUIRRE. Yes, sir.


11 THE COURT. Let me have it. Sheriff Aguirre has just hand


12 ed me a document purported to be signed, and 1 preSillne


13 signed by Dr. Isaac Saylin, which 1 will file here with the


14 court. The statement reads as follows, addressed to myself:


15 "Barring complications, Mr. Leavitt will be able to attend


16 dour t tomorrow. (signed) L Saylin. ll lvir. Clerk, you


17 will file the statement so anyone may see it who wishes.


18 Such a matter, however, is so doubtful, 1 question the


19 adVisability of calling all parties here together for a


20 short two-hour session tomorrow. 1 believe it can be


arranged through the Sheriff's office 80 that the gentle


IT.en of the jury who have important business matters that


they desire to attend to can have a portion of today or a


portion of tomorrow, of course, attended w1th a deputy


sheriff to go to their places of business and attend to


such matters as may be p:r:essing. That will relieve your


21


22


23


24


25


26







Gentl emen of the jury, before this adjournment,


than usual, that you n!ust not talk about this case, you


which will take place for the reason stated, it is n~ duty


1


2


3


4


5


6


7


8
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1


minds for the future conduct of the trial, and under the I


circllillstancea unless some counsellor has another suggestion I
1 will make an order continuing the case until Monday I


afternoon at 1:30. I
I
I
!
I


t·:; again adrr.onish you and in this instance more particularly'


9 must not permit anyone to talk to you about this case,


adjourn until 1: 30 0 t c lock on Monday af ternoon •


you rrust not form or expre8S any opinion relative to the


ll:erits of this case until the whole matter is submitted


10


11


12


13


14


15


16


17
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26


to you. The cour twill now, for the r easona s ta ted,







on the stand for cross-examiration:


MONDAY, July 1, 1912; 1;30 P.M.


Jury called; all


A Lived there until the


A When 1 first came to


BID DIN G E R,


A Assisting the shipping clerk.


A Waiting, tending bar, dining car con-


Gentlemen, hereafter there will be a session


GUY


Case resumed.


'I'BE COURT.


Q Were you in business at that time? A No, sir.


sent.


MR. DARROW. Q Where weI' e you born, Ur. Biddinger?


A Cincinr.ati, Ohio.


Q Then you came to Chicago?


Q, What doing?


Chicago 1 worked for the O. W. Richardson Carpet Company.


of court on Monday morning. You can govern yourselves


accordingly.


ther e.


Defendant in court With counsel.


Q How long did you live there?


winter before the Worlds Fair in Chicago.


Q How old were you then? A Well, 19 years--l 'am 37-


1 was 18 years odd then.


Q What doing?


due tor •


Q UOW long? A Oh, worked there, 1 don't know, four


or five !lonthsj 1 don't know just exactly.


Q, Then what cUd you do? A 1 don't remember the next


place 1 worked; worked around differen t pIa ces around


2s 1
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1 I ': !low long were you a waiter? A Five or six years.


2 Q. Where'? A Vogelsang t sMar ine Negel" and the


3 Union restaurant.


4 Q Wher e did you tend bar? A For n.ys elf; 1 had a-=----=·:::::":'


5 sqloon for ffiyself at Polk and Custom House Place.


6 Q What kind of a--what character is that locality?


7 A Str ictly for men only; I never allowed any wonen--


8 Q That is not"'\Y-hat 1 asked you, what is the character of


9 the local i ty? A Right across from the depot, you can


10 judge the character of any locality across from a


11 depot.


12 Q 1 as ked y:::-u about this one, you know. A Tr e same as the


13 . rest; 1 don't knew as any different from any of the rest.


sir.


Q Pow far the red light district begin from POlk, if yo


I


------/
I


·1I


A Yes, sir.


Objected to as irrelevant and immaterial.ViR • FORD.


THE COURT. Overruled.


MR· DARROW. Q How long did you own a saloon there?


A About a year, 1 should judge.


Q It is the red light district, isn't it?


MR. FORD. Objected to as irr elevan t and imn:a ter ia1 •


A Never heard it called that in my ~ife.


MR. DARROW.Q Polk and Custom House Place'?


Q when were you in bus iness ther e? A 1 should judge


abcut 12, 13 or 14 years ago, 1 don 1 t remen.ber exactly.


Q. Custom House P1ace was 4th Avenue, wasn't it? A yes,


know?
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A In those days?


THE COURT. Objection overruled.


A The red light distr ict, from my underatan ding, is from'


.
Q :tes, sir. A 1 never heard it called that in those days.


Q. Didn't you knoVl about it'? A Didn't 1 know about it?


33~
MR • FORD' Ohjected to as irrelevan t and in',mater ial, I


haVing absolutely r:o relevancy to this case. I


Q. What was it in thos e days, Mr. Biddinger?


16th to 22nd.


MR • DARROW.


1


2


3


4


5


6


7


8


9


10 1 know Custom House street was a street that was frequented


111 by houses of ill-fame, if that is what you aregetting at. '"


12 Q Did you know what 1 was getting at? A Yes, sir.


13 Q Why did you ask me?


14 lItR. FORD. Objected to as iffelevant and immaterial. A


15 witness can be inveached only by certain methods, and not


16 by specific instances of wrong conduct. 1 suppose that


17 is the only object of this, vlould be to show that he kept


18 a saloon near wbat is sometimes called the red light


19 district. lJ071, supposeing he kept one right in the red


20 light district, it would be only for the purpose of shoWilg


21 n;isconduct, which the la'l{ forbids.


22 THE COUR T. It hadn't occurred to n:e that t~iB was for


23 imp eachrl; en t •


24 MR. FORD. For the purpose of showing character of the wit-


25 ness; 1 think it is certainly irrelevant for any purpose.


26 TPE COl1?T. 'l'!hat was the question?
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26


Q You were there a year in that business,


imma ter ial •


MR. DARROW. The question has been answered, your Honor.


THE COURT. 1 think eo.


You put in an applic9.tion on the police force while you


MR. FREDERICKS' 1)':e a bject to that on the ground it is


now.


MR. DARROW. Nothir.g before the cour t unless a notion to


were run~ing a saloon, 1 auppose? A No, sir.


about that.


Q When did you get or.. the pol 1c e force? A 1 think it w3.s


Q You did not? A No, sir.


Q How long? A 1 dontt remember bm"r long.


Q About how long? A 1 think a month or so, and then 1


got on the police force then.


Q, 'I'hen you got on the police force? A Yes, sir.


Q Did you have a par tner? A Yes, sir.


Q Who? A My father-in-law.


Q What is his name? A McCarthy.


Q Is he still running the place?


THE COURT· Objection sustained.


MR. DARROW. Q What did you do next? A Run a dining


car for the111inois Central Railroad.·


8 tr ike out.


were you? A 1 don't know just exactly; approximately


in 1902; 1 am not certain, along there, 1 think.


• Q. Who was Mayor? A Harri80n, the 83.1r,e n~an that is Mayor
25
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A What is it? I
A Three or four


1
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26


Q We're you traveling re at at first?


Q Vlere you traveling berrt at first?


days.


Q :J:hen wha t'i' A 1 got 60me hold-up men and got pro-


mot ad and got put in citizens clothea.


i


I
---..,j...


I


I
I
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1


Got hold of som holld-up men, and then you "~vent into I


ci tizens clothes? A Yes sir.


3 Q What does that mean, e""c8ctly? Detective? A Yes sir.


4' Q So in 1902, yOll became a detective; is that right?


been one ever sine e? A yes sir, eccept for four or five


months under the Dunne administration I got put in uni


form there at that time.


5


6


7


8


9


10


11


12


13


14


A


ly.


Q


Q


Q


Q


A


About that time. I am not positive of the date, exact-


Well, about 1902? A Along in there somewhere.


I don,t care to have you to be positive, but you have


Traveling beat again? A yes sir.


v.here did you~o then, u t 1=8rt of the city?


Brighton, E~ghth precinct.
15


1' ~.rRFREDERIurKS: We object to that as immaterial.
16 I


THE COURT: Objection overruled.
17 A What is knovm as the 8th precinct.


18 Q Brighton? A yes sir.


19 I, Q Out at the stoc~ard8 district? A No sir,. five


no rthwest.


mil as from there.


Q West of that distfict? A well, I should s~ a little


Well, with the exception of that five months, when youQ


were traveling beat, you have been a detective for ten


years? A yes sir.


Q Where have you been located there while you were wor


25 i
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wwn.


tective bureau headquarters.


ing for the c1 ty of Chica'So? A What is knOYll1 as the de-


All kinds of polic e work.


Q Detective work? A yes sir.


Q Shadow work? A Sometimes sha~ow work, yes.


Q What kind of work is .that? A Well. if I didn't know


who you was and \~ted to find out I would drop in behind


you until I took you home and I would make a few inquiries;


find ont who you was, and if I didn't -- if Iwasn't sure


of my man I \~uld follow him.


Q If you wanted to find out aIWthing about anybody you


would folloVT them. around tovm? A yeS sir.


Q You h~e been connected with the central department?


A yes sir.


Q DoiBg all kinds of work? A Well. that is pretty broad.


I don,t knovr e.::actly what you are getting at "all kinds of


Q Wherever they went? A yes sir.


Q :seen in thatmore or less for the last ten years?


A Well. more or lews.


work" •


Q Out of city hall? A Yew sir.


Q All the time? A Well. l'3ometimes the police heaquarters


moved; we had a temporary place on 'Randolph street; at


the present time it is on La Salle street.


Q That is while they were building the new city hall?


A yes sir. Since they have got the new city hall they


are on La Salle street yet; they have a bUilding of their
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1 Q How much of the time? A I couldn't say, it all depend.


2 If I wer ran into anybody that didn't look right down


3 ~o,''ll1, I wO~l1d pick than up.


4 Q You would do shado'., w<l7rk besides that, wouldn't


5 you, when you wanted to follow somebody? A yes sir.


6 Q Go where they went and stand outside until they came


7 out and follow along?


8 MR FREDERICKS: That is objected to as not cross-examina-


9 tion; incompetent. irrelwant and immaterial.


10 THE COffi{'ll: Obj ootion sustained.


11 MR DARROW: Ivwmt to find out his business, your Honor.


12 THE COURT: yes. to a certaine{tent. 1fr Darrow.


131m DARROW: I an not going ~ery far on that.


14 THE COURT: Obj ection sustained.
I


15 ]!R DARROW: A large part of your busi~ss in thedetec-


....


16 tive business. has been shadowing, hasn't it? A Part


17 of it. yes sir.


18 MR FREDERICKS: The question \Vas. ua large part of it lt
•


19 MR DARROW': Well. he ans\vered it.


20 MR :EREDERICKS: well. if he understood it.


21 MRDARROW: I object to your correcting him.


22 MR FR.H:DERICKS:. I am not correcting him. I wanted to make


23 sure he understood the 'word ttla~e1t was before him.


24 YR DARROW: I asked him that and you h8ITe no right to speak


at all at this time.


MR FRFJ)ERICKS: That is probably correct. I ought to hme
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sir.


you was in your 0 ffic e, yes.


Q Now, coming down to this matter, ur Biddinger, you say


i
•f


It wss not in my office? A The second time I metQ


Q Haven't you got this mixed; you c arne to th e offic e


first, and met me a t the Union the second time? A No


Q Did you get a l~-of'f for any sp~ial length of time?


A I think th e fi rst funough I took was either 4 0 r 5


months, and then I took a year afterwards, when that ex-.
pired.


Q And you are still under th e l~-off' for a year? A yes


moved to strike it out, but I spoke to 'save time.


MR DARROW': You save time by not interrupting.


Q No,v, you' say you Ie f't the s ervic e of' th e city when?


A I have never lef'tthe service of' the city; I am stiihl


in the employ or the ci ty.


Q Not drawil1g any salary from them? A No sir.


Q When did you get a lay of' f? A The last one was on


the 1st d~ of last December.


Q When didyou:get one before that? A Vihy, I think it


was the Is t 0 f July.


Q That is a year ego now, about? A Yes sir.


Q Working for the 6ity up to that time, were you?


A yes sir.


- -
you mat me in th e Union restaurant, first in Chic ~o t is


that right? A yes sir.22
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Quite positive.
I


A No sir.


1 Q, You a re sure about that, are you? A


2 Q. Have you seen a memorandum about it?


3 Q. Did you make a~? A No sir.


4 Q. Haven't looked at any? A No sir.


5 Q. Did you report your first meeting? A Yes sir.


6 Q. To whom? A R.;r. Burns.


7 Q. When? A Why, just before I went to meet you, I told


8 Turner that I was going to the police headquarters.


9 Q, I didn"t ask you that. \~en did you first make a re-


10 port to R. J. BUrns? A Right after talkillg to you.


11 Q. Hovv long after? A Well, wi thin 8 hal f hour.


12 I Q. Have you seen t hat report sinoe? A That was a verbal


13 report.


14 Q. Ver~al one? A yes sir.


15 Q. Did you ever make anywri tten one? A No sir.
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2


Q Have you ever made any written reports about this


matter? A Yes, sir.


3314 I


I


3 Q When was your first written one? A Oh, 1 don't know


4 the date.


5 Q We 11, abou t when? A As soon as ~lr. Burns came back


6 from Europe.


7 Q About when was that? A Well, along in JUly.


It


i
I
•


You was very anxious


A fn that first talk


~TO ....~ '. s lr •A


A ves, sir.


You haven't seen it?


Q In Chicago? A Ye8, sir.


Q Have you seen it since? A No, sir.


Q Know where it is? A 1 presume he has it or Captain


to dia:over who the spy was and you asked me to tell you--


Fredericks, 1 don't know who.


Q


Q Haven't looked at it since? A No, sir. ,
-'.""[


Q Well, now, in that first meeting did you talk about the 1


men that were connected with the structural iron workers


Q In the first n,ee til' g? A Yes, sir.


Q Did you tell rrle? A No, sir.


Q Did you tell me there was any? A Yes, sir.


Q. Was there? A Yes, 8 ir •


Q That is, '(~ Purns had sone spy in the Structural lr:,n'I ••


with you?


Q The first talk-


that were reporting to ;,ir. Burns1


i'lorkers, is that right? A Well, he was getting sOfiJe


inside infornation, 9,S you know. You told me that yourself,
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that you knew that.


b6ar that in mind and n.ake your answers accordingly.


MR- DARROW. Q You told me that he had spies in the


Now, you just answer my questiontj,":r. Guy Biddinger--


All right.A


~~5..J { I


-I
I


THE COURT.. Let me call your attention to the fact that you I
are here testifying for the benefit of the court and jury, n~t


for the information of couns~l who is examining, you, Pleasel
I
I


I
I


Q


1


2


3


4


5


6


7


8


Q Well, do you know about how many? A No, sir.


Q Well, have a dozen? A 1 don1t think so •


Q Well, about how many? A 1 don't know; 1 am not going


9 Structural Iron Workers council? A Yea, sir.


10 Q Did you tell me how many? A 1 don't tbink 1 knew them


11 all.


12


13


14


i
•I


15 to guess, 1 don't know how many he had..


16 Q ~or e than on e?


17 MR. FREDERICKS. That is objected to, may it please the


18 court, as being imompetent, irrelevant and immaterial:


19 and not cl'oas-exan,ination. 1 didn't catch the first of the


20 questions but it appears to be now an inquiry whetl:er ;;;r.


21 Burnas had informants or spies in the S:ructural Iron Worker


22 Union, and that is certainly immater ial and hears?,y whether


23 he had or whetter he had not.


24 THE COURT· It seems so to me. ~ \vill hear you, Ur natro\v,.


25 MR. DArROW' If 1 am heard it wont be any use.


26 n~e it is perf ect ly obv ious •


Seens to







1 THE COURT. Let lIle hear the question.


2 (IJust question read by the reporter.)


3 MR· DARROW' He says he informed me that i,:r. Burns had spies


4 in the organization 1 was representing the first tirr,e he


5 rLet me. 1 tb ink ycur Honor can see--


6 THE COURT' It is very broad cDose-examination.


7 Mr. DAR..l:10W. Doesn t t seem so to me, your Honor.'


8 MR. FORD· Objected to as not cross-exan;ination.


9 MR. FREDERICKS. What he informed him is perfectly proper,


10 what occurred there. That isn't the point. The question •


11 he now asked him whether Mr. Rurns--


12 TPE COURT· T1'e objection is overruled.


13 MR. DAr-mOW. Q Did you tell me about how many he had?


14 A No, si r.


15 Q You told me he had more then one, didn't you? A You


16 asked me how many he had.


•,
i
I,


17 Q t¥ou told me? A No.


18 MR. FORD. We ask the witness to be alloNed to give his


19 s ta tement •


20 THE COlJRT' Had you finished your answer? A No, sir.


21 TEE COURT. You are always entitled to a clear field to


22 finisl!t your answer.


the stuff he had be certainly had ~pi~s_ on tte inside. 1


said 1 figred that way n~self. You asked me how many he


had, if he had more than one and 1 said 1 d.idn't know.l:


A You told .n-;e from the information that Mr. Burns had and
23


24
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26







1


2


MR • DAHRO'i. Q Didn't you tell me that If.r. Burns had


spies on the inside of the structural iron workers?


33n I


sorre I


3 A That is not the way 1 put it.


7 MR. FREDERICKS. We object to that as immaterial •


4


5


6


Q Didn't you tell me that? A No, sir.


Q Will you please read back fuere five or six questions


and read his answer.


" I


I
I


I


I
•8 MR. DAf-lROW 1 want to examine him on it.


9 lAR. FREDERICKS· Wbate'ver the record is it is.


10


11


THE COURT. Counsel has a right to be informed of the


record. You may read the questions.


•
•I


12 (Last questions and answers referred to read by the repor-


13 ter. )


14 MR, DARROW. Q to you want to takethat back? A No, sir,


15 1 don, t want to take anything back.


16 Q Did you tell lie there was spies there? A You men-


17 tioneo. the name--l told you there was a spy there, yes.


18 Q Wait a moment--l asked you did you tell me there was


19 spie s ther e?


MR, FORD. We object, the witness has got a rigtt to


He has asked for an eXplanation andexplain his answer.


and he said explain why.


MR. DARROW' That is not t~e c:uestion at all, you are aalee'


the witness is entitled to giv~ an explanation.


MR • RAFROW' 1 am going to insist--


MR. FORD. He said, "You want to take anything back,"
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1 THE COURT· There is a ques tion ther e that maybe is not


2 fully answered. You wish ·to ansWer it more fully?


3 . A 1 can answer it nore fully.


4 MR. DARROW. I asked him aquestion, if he told me there


5 was spies.


6 THE COURT. Fe hasn't answered that question yet. He has


7 a dear fie1d to answer the question.


8 MR. DARROW. It isn't responsive; let him read back.


9 THE COURT· The witness bas a right to finish his answer


if he wan ta to. ?roc eed, :.b. Biddinger.10


11 MR • DARROW. Let's aee if it is responsive.


•
•I


12 THE COURT. 1 have ro idea wha t it is.


13 MR. DARROW. He started--l asked to hear what he said.


14 TEE COuRT. The question of which the witness has not


15 responded in ful1., if 1 understand his statemer:t, was the


16 question as to whether or not he wished to take anything


17 back. He answered no, and 1 assume from his statement


18 ~ow that he wants to add something tot1:at. If he does, he


19 has a r i gh t •
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1
UR FORD: Let's read the last question and answer as f'ar as '


2 it goes, and then the court \....ill permit the wi tn ElSS to


3 finish,i t •


4 I THE COURr: The court has already present ed the matter to


5 Mr Biddinger. Do you wish to supplement your answer to


6 that question~


7 lfR DARROW: Your Honor, I would' like to have the question


8 read as it is.


9 THE COURT: Perhaps I am mistaken.


101m DARROW: Read th e question.)


11 (Last question referred to, read by the reporter.).
12 MR FREDERICKS: That is the answer, we think, counsel inter-


.'


rupted the ,rltness on.


Have you fini shed your answer? A No sir.


13


14


15 I
THE COURT:


THE COURT: Finish it. A You named over every member of


16 the rocecutive board and tried to get me to .co:m:nd1t 'my self


17


18


19


m to which one was the spy.
\


MR DARB'OW That is not an answer to the question. Did you


tell me there \~s spies there?


20 1m FREDERICKS: Let him finish his answer.


21 THE COUID': Strike it out. I think it is not responsive.


If the court please, we "1Ould like to be h.a rd


on the matter just a moment. A person has t ....10 ways of con


veying information; sometimes it is done expressly by


'distinctly asserting such and such to be the truth,


other times it is by a sserting thing s


MR FORD:22
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sir.


Q And named over various members on the executive board?


A yes sir.


]ffiI'ARROW: You did t ell me there were spies in the execu


tive boalitd, did you not? A I don,t know whether I used.


A In a room of the


Did you tell me that you would let me know mout spies,


the word spt or spies. I think I used the word spy.


Q Giving information to Mr Burns? A yes sir.


Q .And I tried, then, to find ou~ who th8"J ...vere? A yes


THE COUR!.': The court has ruled.


Q


Q


Q W:1er_ever the first meeting was.


Union Hotel, about, maybe, 15 minutes.


Q Did you have any further conve crsation about spies at


no.


i
sir? AI don,t reme:rnber \mether I did or not'. I


Q You would not say one way or the other. Were you goi~ I


to write m'e in reference to it? A Not directly, I ,vas not.1


Q And asked you to find out for me? A yes sir.


Q And you told me you were? A yes sir.,


Q How long were you there at that time? A Where is


this; in your office?
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You were going to have me H!ritten to? A yes sir.


Did you? A Well, I don,t know what Turner did; I
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don't knO'll7 what he wrote to you.


Q, Did you ask him to ".Tite about it? A Why, he come


to me three or four times a week, wanted to know \~at I


knew, and if I had fQ\lnd out anything for you and I was


stringing him along.


Q, You~re stringing him, Turner? A yes sir.


Q, .And did yon give him any information at all, sir?


A Oh, I told him I had 2? or 28 hotel registers with


the McNamazas, and stuff like that that didn't amount to


anything •


Q, Did you give hilll any information about spies? A No


sir.


Q, Or alV information about the case? A No sir.


Q You don,t know whether he wrote me or not; is tblt


right? A I know he wrote you, that is, sent you the


telegram on on e oc casion.


Q Whenw8s that? A 'Vfhy, we were trying to find ont


\~ere you were getting your secret mail at, and I toli him


I had some stuff to s end to you and then I founi out he was


smnding mail to Cavanaugh at Veni ce for you.


Q Did you send me any stuff then? A No sir.


Q, Never did s end me a!W s tuff? A No sir.


Q Through Turner or aI\Ybody el se? A No sir.


Q Did you g et any replies through Turner's letters from


me? A I saw some of the telegrams you sent Turner.







1 Q
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1


About where to send mail? A 'VIell, I couldn't say as


2 to that, but I saw where Turner sent it to you.


3 Q YOtlsaw where he sent a telegram to me? A yes sir.


4 Q Was that about your departure for California?


5 A No sir.


6 Q The next time you saw me you saw me in California?


7 A yes sir.


8 Q Here in Los Angeles? A yes sir.


9 Q When was that, sir? A The 15th of .August.


10 Q Up to that time you had not given me arv information?


11 A No sir.


12 Q And you had not reo eived any money? A No sir.


13 Q on the 15th of August, where did you see me? A At the


14 bar of th e A161:andria hotel.


15 Q was that by appointment or accident? A By appoint-


16 mente


17 Q How was the apl~intment made? A I talked to you


18 the night before over the automatic phone at your house.


19


20 I
I


21


Q


Q


Q


And then I met you there? A yes sir.


Did I ask you about spiB8? A yes sir.


What did you tell me? A WhY -- do YOU\''aIlt me to tell


22 the whole answer?


23 Q I asked you wha t you told me about spies? A You asked


24 I me if he had a:rwbody out here in the\'.estem country that


25 I was tipping off stuff to him, and I said I~s under the


26 III impression he had.
i
i







1 Q yes. A And you asked me who he was, and I says t
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1UWho


2 do you suspect?U, and you told me you suspected Clance,y


3 up in Frisco and I tho~sht as long as you figured that I


4 I would let you go along figuring that.


5 Q Did you mention Clancey? A No sir, not -- not until


6 after you did.


7 Q Did you at azw time? A After you did.


8 Q Did you before? A No sir.


9 Q Did you tell me he had anybody tipping 0 IT in the


10 western country? A yeS sir.
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Q Then you did name a labor leader? A That is after you


had named 1) in" yes.


Q You didn't say so on Saturday, the last day of this


Q Jus t for the sake of worry lng me? A That is it.


Q Had you consulted VI i th Burns about this attfu,at tirr;e?


A Yes, sir.


Q Did he tell you to worry me? A He teld me to find out


what you wanted and he would make it to order for you, give


you any informa t ion you w an ted.


Q Make it to order? A Yes, sir.


Q Any kind of infor ua. tion? A Anything you wan ted.


Q. Now, you renien.ber tes tify ing the 0 ther day, don't you?


A Yes, sir.


Q 1 am reading froni page 3299: "Then he said--" referring


to me--"there was someone on our organization who is


tipPing everyt~ing off to Burna, 1 would like to get the


credit of finding out who the spy is, so 1 told hirn--"


meaning Biddinger--"l told him, 1 named one of the labor


leaders up in San Francisco, and 1 said, t1 am under the


irrpression he is the one who is tipping the stuff off to


No, sir;A


16 that right? A Yes, sir.


A There was lots of things 1 didn't say that


Q Did you know ,vhether he did or not?


just wanted to worry you a little.


Q Just ttied to worry me a little? A Yes, sir.


con~e8 back to me.


court.


;,'.r .. Burns t • "
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Q Did you name anybody'?


MR. FORD· You !Lean in Satur day '6 testimony?


MR. DARROW • 1 mean the last day, what~ver it was.


MR. FORD. Vle object to that onthe ground the record is the


1


2


3


4


5


6


Q You didn't say it on Saturday, or the last day,


rather, Thursday? A No, sir.
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7 best evidence of what he stated and this is merely argu-


8 mentative.


9 THE COURT. Objection sustained.


10 MR. APrEL. We \V ant to know whe ther Mr. Darrow named this


11 labor leader--


12 THE C01JRT· Objection sustained.


131m. APPEL. Let n;e explain to your Honor what we are trying


14 toget at. The witness has just stated, your Honor, it vnis


15 Mr. Darrow who firs t named th is labor leader and he says


16 after.Mr. rarrow named him he also nan,ed him.


17 THE COURT. Yes, 1 see your point precisely.


18 UR. ArrEL. Now, 'Ive wan t to show that the ev idence here,


respects, indicates that he named him himself Without


your Honor, is net in that respect, that it in in Bon,e


TPE COURT. All right.


MR • APPEL.. Ther e is not hing very wr ong abou t that.


T;TE COURT. All right. There is a way to do it, and not the


way the question is presented. Tl~e objection is sustained


MR. APPEL· We take an exception.


:.:r. Darrow's assistance, that is all.
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.MR • NARROW. Q Did you mne :!lr. Clancy at any time there,


sir? A Yes, si r •


Q Did 1 ask you about anybody in the east at that meeting?


A Why, before 1 ever carre out you said Leglighter fro It


Pittsburg WiiS the fe1101,'I.


Q At that meeting did 1 ask you about anybody in the


east? A Yes, sir.


Q 1 am hoViT referring to the meeting in 1.os Angeles.


A Oh, in Los Ar:geles?


Q Yes, sir- A Well, we tall(ed, you talked over every


merrber of the executive board.


A Yes, sir.


A You are asking n,e if youQThat is not the question


narried anybody bac k in the eas t •


Q Will you read thequestion. Now, answer my question,


please.


(Las t question read by the reporter. )


Q Do you understand it? If you don't 1 will ask you 00


that you will? A Yes, 1 understand it.


Q Answer it, please. A We talked over every merr,ber of


the exei'mtive board and son,e of them were from the eqst.


Q Then, in tre meeting at the Alexandria Hotel 1 asked


you about the various lllembers of the executive board in the


east, as to whether they were tipping off stuff to Bur~s,


did 1, is that right 7A You tr ied to pin me down to name


one single IT,an.


Q And 1 asked you about it in general?
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And what did you say on that sUbject, asQ
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to whether ther1


2 was anybody in the east tipping off stuff to him? A 1


3 said there was.


1


4 Q Well, did you know whether th ere was or not? A Why, no


5 positively; I had my sup~icions.


6 Q, You though t ther e wa.s? A Yes, sir.


7 Q Did 1 ask you whether you had already got the informa


8 tion for me that you had promised me in Chicago? A - Yes,


9 sir.


10 Q What di'd you say 7 A 1 aaid no, 1 had not.


11 Q Did you tell me that you wer e go ing to get it? A I


12 told you 1 would try to get it.


13 Q. Did you tell me when you would try"/ A I never set any


Well, IlOW, you said you would try to get that informa-
----';.-


air.


B ir •No,


A No,


A


No, sir.A


No, sir lA


Did you ask me for any lIe r;ey for it?


You did not?


Or any other sum, sir"/


tion? A Yes, sir.


Q


Q Didn't yeu ask me to give you $15,0007


Q


Q


Q


date, no.


Francisco 1 would wire you.


Q What did you say about trying to get any inforlli&tioD


in reference to somebody on the Pacific Coast? A Why, I


said there_ was son.ebody out here.


Q What did you say? A 1 told you 1 would try to find out


~ho he was qnd let you know and as soen as 1 get to San
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1 Q You said you told rre you had some hotel registers?


2 AYee,sir.
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1 Q Did you have any?


A Not in


2 A At that time I thihk we had. about 130 or '40.


3 Q I asked if you had any? A No si r.


4 I Q Did yon tell me youwere going to take an office n~t


5 to Mr Bums up here during the progress of this trial?


6 A yes sir.


7 Q And would tip off anybody \vho was spying in our camp?


8 A yes sir.


9 Q And I told you I would like to have you do it, didn,t


10 I? A yes sir.


11 Q .And you said you would do it? A yes sir.


12 I Q And of course, you did not intend to do it?


13 a million years.


14 Q But you }mew there were men in our c amp tipping off


15 to your peopl e, didn't you? A yes sir. I am not positive)


16 I had my suspicions.


17 Q You tho~ht so? A yes sir.


18 Q .And told me so? A yes sir.


19 1m FORD: I move to strike out the answer bf what the \tit


20 ness though on the ground it is not the best evidence.


21 UR APPEL: That is what he told him.


UR FORD: It is incompetent evidenc e.


MR DARROW: Did you say when you were going to take this


office next to Mr Burns to furnish this information?


22


231
24


1


25 I


26 I
I
i


THE eOUID': The motion to strike out is denied.


A I said I thought 'whEn the trial started.'







A I had no intention unlessDid you think you,rere?


1 Q


2 Q


How? A I said I thought when the trial started.
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3 it was to get you up in there.


4 I Q Well, did you here that intention? A yes sir.


5 Q You did? A yes sir.


6 Q So you really had an intention of taking one, did you?


7 A I done whatever yr Burns and Captain Fredericks said


8 in the matter.


9 Q Did you here any intention of taking an office there?.
10 A If it '''I8S necessary to get you, yes.


11 Q And did you have an intention when you toli me that?


12 I ·J!R FREDERICKS: That is objected to on the ground it is


13 alrea~ answered.


14 THE COURT: I think the witness oan answer more clearly.


15 MR llrORD: He has answered he intem.ded to do yhat he was


16 tOld, and he certainly cannot do anything that is in the


17 minds of Captain :Eredericks andur Burns.


18 :MR APPEL: we want to know what he has tried to get money


19 f or.


20


21


THE COURi': Obj ection overruled.


1lR DARROW: Now, c an you answer? A yes sir.


22 Q .!nswer it, pI ease? A Well, if it become necessary, I


23 would have taken the 0 fiice.


Q Do you understand that question? A Yes, I understand24


25 I


26 !
,


I


it.


Q Is it plain Enough for you? A yes.







1 MR FORD: I obj ect to that.


2 MR DARROW: You have been on th e wi tness stand many times?


3 A yes sir.


4 Q Will you answer the qU8stion'l


5 1lR FORD: We obj ect to the question on the ground that


is not th e proper fone of voic e. and not th e proper method


to a:ldress the wi tness.


6


71
I


81
I


~he court; I think th e point is well taken. If you


9


10


want a furth er answer, all you have to do is to ask the
I


court' to direct the wi tness.


11 llfRDARROW: Well. will your Honor direct the witness to


12
1


13


14


15 I
I


16 I


17


answer the question?


MR FREDERICKS: We obj ~t to it' further on the ground it


calls for an answer that has been given fully.


THE COURT: I do not think so. I think the witness can


give an answer more cl early. The question asks for what


"6s in his mind at that time and counsel is entitled. to


18 lit. Mr Biddinger, I think it is your dUty to answer


19 the qu estion more fully.


20 A yes sir. If I could have arranged to have taken the


21 office, I would have taken the office.


221m D ARROW': That is not th e question I asked you. I asked


23 you if at that time you intended to do it.


24 }lRFORD: We object to that and I would like to be heard


on the ground it has been fully answered.25


2G I
i
!
i


just a moment


And the point is this; your Honor has indicated it is
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1 for getting what is in this witness' mind. I believe


2 the witness has answered fully that the only thing that


3 was in his mirrl 'Was to obey the orders of Captain Fred-


4 encks and Mr Bums and his intention\'\8s to obey their


5 orders what ever they may have been.


6 THE COURT: Obj eotion overruled.


7 IlRD ARROW: I want to allBge error on oounsel instructing


8 this \vitness, who, I think, needs no' instruotion in this


9 matter, if he does, he can get it from Mr Burns or some-


10 bo~ out of court.


11 THE COURT: Now t Mr DarrOVlt that is unnec essary.


12 I MR DARROW: I predicate error on it.


13 THE COURE: Let us be regular.


14 MR DARROW: I try to be.


15 THE COURI': Now, Mr Bi dding er, mat is your answer?


16 1 UR APPEL: JUS t a moment. Let us take an exception to the


17 court's remark indicating that we are proceeding in an


18 irregular way. We are taldng exoeptions as we see than.


19 I THE COURT: yes.


20 MR APPEL: And the defendant himself is the on e who is


21 examining the wi tness and the observation by the court is


22 a refrection on thedef'endant himself, as \~ construe it.


23 MaD ARROW: I do not think the court meant that.


THE COURT: Mr B!ldding er t anSv7er the question now'.
-


A Well, I would have taken th e office, your Honor, if


lfr BUrns or Captain Fredericks would have wanted me to ge


24


25 I


2G I


I,







tion. A All right.


1vfR DARROW: Mr Biddinger, at the time you told me you were


to take that office that would keep me informed of the


spies in our c amp, did you intend to take the on'ice?


3393
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];larrow up in t hat office, I would have taken it. That is


the only \~ I can answer that.


A I toJd you that J lIes sir.


At the time you told :me that you thought youwere going


-- wait a minute until I get through with this ques-


Q


Q


going to take that office


1


2


3


4


5


6


7


8


9


10 A Well, I vmuld say at that time, no. I had no intention


11 I at that time.


12 ' Q Now, you have answered it. A All right.


13 Q You have never talked vrith anybody about an office, is
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15
1
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25 I
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.
that right? A At that time, I had not, no, axc ept you.
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THE COURT. t.:otion denied.


W1. DAFROV!. It is cross-examination.


A 1 don't nemerrber whether 1 did Dr not at that


Q 1 mean anybody on th e other 6 ide? A No, sir.


Q So they were not even directing you to get me up in the


office to/get ~e caught, i6 that it? A Not at that time.


Q Did they afterwards? A Yes, sir.


not cross-examination, hearsay and immaterial.


Q When?


MR. FREDERICKS. That is objected to as calling for a


fact outs ide of the conversat ion, be ing a matter that is


talking with you 1 went backani told :.ir. ?urns the result of


T'f1E COURT· Overrul cd.


MR. DARROW. Q When? A Why, right after getting through


our conversation 9..!1d told him what 1 had 83.id about getting


"'the office, that you wanted to slip up in the office and


look at the evidence and so forth. He said, "We will fix


up son1ething for him to look at, and get him r igr,t here in


the office. II


it toO!


THE COURT· Motion denied.


Q That was at t:hat tinJe~ A Yes, sir.


MR. FREDERICY,£. I n:ove to strike out the answer as hearsay.


time.


MR. DARROW. Did you have a. talk with ~!lr. Fr eder icks about


Q Did you take any steps then towards getting the office?


A No, sir.
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1 Q NOW, you say you had a hotel register in your possession


2 anywhere, and under your cilintrol? A ~rot under my dir ect


3 control.


4 Q Where were they'? A Well, sone of them were in Captain


5 Fredericks's office, some in Mr. Burna's office in Chicago,


6 Borre were in the Pittsburg,office, the nearest location


7 to the hotel where the McNamaras stopped, where we picked


8 them up.


9 Q to you say 1 said to you you should have these hotel


10 registers on the train and some man should come and biff


11 you over the head and take them away fronl you? A We
I


12 I both talked over tbe best method.
I


13 Q iHls'that your method? A You sugges ted that.


14 Q What did you suggest? A 1 suggested to wait until we


15. got out to the Hall of Records and then get it.


16 1 Q We were discussing over the matter? A Yes, sir.


17 Q And you suggested the Hall of Records? A Yes, sir.


18 Q Was anything aaid as to what kind of a club it should


have a couple of your boys get on the train \lJ'nk~1


be'? A No, sir.


A No, sir.


A No, said you


be, stuffed club or white ash or elm club? A No, sir.


Q TIas there anything said as to where this capture should


Q Nothing of that'? A Nothing of that.


Q Was there anything said whether Ue train eh ould be


Q Or what part of your head you should get hit over?


reId up and boarded on the desert?
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your orders.


night.


than you have mentioned? A No, sir; just talked it over


Q You haven't been reading Burns detective stories, have


you, anddreaming'? A No, sir, 1 have not.


MR. FORD· Just a mon,ent--


Q We were to n,ake that train and tell where to do it?


A 1 was to Bend you a telegram the night 1 was to leave


Cbicago.


Q Whereabouts? A In Chicago.


Q Where was this operation on your head to take place?


A Why, wherever you wanted, I suppose; men working under


Q Whereabout was tria operation to take place? A 1


hadn't any idea.


Q While the train W6iiS in motion? A Yes, sir, 1 suppose s .


Q And th en they weI' e to take this s tuff and j UILp off the


train and leave you there, is that it? A 1 suppose that


i B th e way i twas to te.


THE COURT. ron't answer that question.


MR. DARROW. Q Did you suggest anyo1lher ways and Deans


there besides that? A No, sir, outside of wtat 1 told


you up in the Hall of Records.


Q Well, you can't think of any other suggestion you


'IT.ad e1 A .In I' efer ence to what?


Q In reference to the way to get these records? A No, sir.


Q This plan was not gone into any rrore fUlly in detail
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sir.


imma ter ial and no t the proper method of questioning the


Q When was this conversation, the first time or the second


time? A Well, we talked about it on both occasions.


Q The money was given you tre second time, as 1 understand


it? AYe8, S ir •


Q You thought for the information you had already given


me you wanted ~ l, OOO? A You sugges ted a thousand dollars.


Q ridn't you suggest it? A No, sir; I originally


Q When was 1 to see you again? A In Frisco.


Q Didn't 1 see you t~ice down to the Alexandria? A Yes,


there.


MR. ROGERS. T3.ke an exception.


MR. FORD •. O'bjected to upon the ground it is argumsntative


expected--


Q Didn't 1 tell you $500 was enough? A No, sir--l ori


ginally expected $5,000 from what you said in Chicago.


Q You expected 5,OO~1 A Yes, sir.. '"


Q por what you had already given me? A You was t;ing


to give it to me for my good Will.


Q Didn't you think 1 was estimating your good will pretty


round figur 8S?


UR • FORD. .Jus t a mc:ment •


THE COURT. You need not answer that question.


and not cross-examination, inco~petent, irrelevant and


wi tness •
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MR • DARROW· Vlai t a nK%ent--we take an exception to the-


TEE COURT. The objection is sustained.


MR. APPEL. We t?..ke an exception to the court insti3ucting


the VI i tness--


THE COURT. Mr. Rogers has already taken an exception.


you?


MR. FORD. Objected to as irrelevant and imrr;aterial what


the witness values--


THE COURT. Objection overru]ed.


A I didn't plaoe any value on it at all.


MR • DARROW. Q All you was doing ''I as gettir.g what you


could out of it? A AlII was doing was trying to trap


you.


Q. From the beginning you were setting a trap, were you?


A Yes, sir.
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ME • APPEL·


DAPROW •


Before there was any obje8tion.


You valued the good will pretty high, didn 1 t .
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1 Q Wanted to get me? A yes sir.


2 Q And all you did in this case was for the purpose of


3 catching me? A yes sir.


4 I Q And you thought you had $5000 when you got 500; is that


5 right? A Oh, no; ,;y-ou told me the night before you \"£re .


Q Didn't I tell you you hadn't given me any information


going to bring dO\7n a thousand.


Q Didn't you ask me for a thousand? A No sir, when you


parted, the 1 est words you tol:d me, ttI will bring you dam


6


7


8


9


10


a thousand dollars in the morning. It I said, "All right. It


11 that would Vlarrant a thousand dollars? A The ex:act words


12 you used. you said, tryou will have to loosen up good and


13 strong tomorrow". Those are th e words you used.


14 I Q yes sir, that you \\Quld have to loosen up good and


15 strong? A yes sir.


16' Q You didn't loo.sen up very much? A Not with anything


17 that amount. ed to anything.


that 500 was all that it was worth so far, and more than


Well, wh ere did you say I gave you too t money?


But promised me in the future and didn,t I tell you


A No


sir.


A No sir.


sir•


A No


A No.Answer it?


A I didn't even know itvas 500 until after


That 500 was all itv~s worth and more?


Wait a moment.


Didn't I tell you at that time?


You didn't loosen up a great deal?


Q


Q,


Q


Q


24
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18 Q


19 I Q


20


21 it \'.as worth?


22 I had left you.


23
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1 just as we stepped on th e el evator in th e basement of th e


2 Alexandria hot el.


3 Q. In .th e basement? A JUst as vve stepped on th e el e


4' vator, yes sir, in the basement.


5 Q We ~~nt down t~ the basement? A yes sir.


6 Q Didn't I give it to you in one of the compartments in


7 t he saloon on th e "first floor? A No, we s at there and had


8 a drink.


9· Q We sat th ere and had a drink and had. our talk? A yes


10 sir.


11 Q. Didn't I give it to you right there? A No sir.


12 I Q Didn't you then te 11 me you were going to San Franci seo


13 and would find out about who vas tipping off thing shere?


14 A


151 Q


16 Q


yes sir.


You did? A yes sir.


And how soon after that di d you go? A Well, within


find out.


three or four days.


.And you told me then t ret you ,~re going up right aWlq


A yes sir.Q Within three or four days?


Q
I


and would then find out VJho Vi as tipping thing s off to Burns I
I


on this coast, dich't you? A I told you I 'Yduld try andl
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1 Indianapolis ~~s mentioned.
...3401


1


2 Q Well, the East? A Back East.


3 Q That ves discussed a~ that meeting, wasn't it? A Yes


4 I sir.


5 Q You have already testify to that, haven't you?


6 A yes.


7 Q But you didn't see me ~ain until ~ou went away, did


81 you? A I saw you before -- are you referring now to the


9' 16th or the 15th? A I am speaki~ of the time after those


10 two meetings? A I didn't see you thEn until in the Palace


11 hotel, San Francisco.


12 Q You telephoned me, didn't you? A Well, I am not clear


Q


Q


13


14


15


16


17


18
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21


on that ,,'{hether I telephoned you orsent you a telegram.


Q Didn't you telephone me first before you left? A I


:ayIh::: ;O~~o:d:::::i::·yOUcould telephone me, didn't I


I? A You gave me an address the first time I met you. I


That was the purpose of it, wasn I t it? A yes sir, wel~-.


No doubt about that t was there? A The purpose of I


it.


Of me giVing you the a ddress and the telephone so you


22 could cill me up? A yes sir.


23 Q Didn't you do it? A yes sir.


24 Q Told me you \';ere going the next de;y end you would Ie t


me know as soon as you found out mlything, didn't you?


A Told you I would, yes sir.
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TEE COURT: Read the last eJlswer.


(Last question and answer read by the reporter.)


THE COURT: The obj ec tion is Of erruled.


25
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1 Q And you sent me a wire from San Franci sco to come up,


2 didn't you? A I don't just exactly remember the v.ording


3 of tha~ wire, 'bj1t it was something to the effect that


4 the meeting would take place.


5 MR FORD: Objected to upon the ground the telegram is the


6 best evidenc e.


7 MHDARROW: We haven't the same facilities -- did you


8 send me a tel egram? Ayes sir, I think I did.


9 Q Saying the meeting was to take place and to come up?


10 M'R FORD: Obj ected to upon the ground it is not th e best


11 evidenc e, secondary evidenc e of the telegram.


12 lfR APPEL: He is the aut hor of th e tel egram.


13 THE COURT: Gentlemen, I can only hear one gentleman at


14 a time. Mr FOrd is maki~ an obj ection.


15 I llR FORD: MY point is it isn,t the best evidence, the v~it-


16 ten €videnc e is the best evidence of its own contents,


17 and upon that ground we object. The telegram is right


18 here in the jurisdiction of the court and counsel can have


19 it brought in. It is not cross-examination.


20 MR FREDERICKS: The further obj ~tion that I have been


21 trying to Whisper to 1fr FOrd is the witness has never said


22 he sent a telegram. P.'esaid he either, sent a telegram or


23 telephoned here; he is not &Ire which.


24







1 The question has been overmled and if' th ere is
1.3 403


1


a motion


2 to st rike out, t.he motion to strike out is denied.


3 ],fR DARROW: What meeting are you referring to? A Re-


4 farring to the meeting that \'T8S to take place in San Fran-


5 cisco between yr Burns and Mr Clancey.


6 Q Clancey was one of the ececutire board of the Struc-


7 turnl I ron Wo rkers, VI as he? A I think so.


8 Q What? A I am pretty sure he was ... I never met him


9 and I 'Wouldntt mow him if he came in here.


10 Q You understand who the executive board were? A I


11 movl the names of them.


12 Q Clance:>, was one of them? A E. A. Clancey was one of


13 them.


14 Q The telegram said to come up?


15 }\{R FREDERICKS: That is obj rot ed to, may it pl ease the


16 court, on the ground that this€\Tidence shows this witness


17 says he don t t know wheth er he sent a tel egram or a telephO~t


18 THE COU Hi' : Obj eo t ion overr1.1l ed.


19 l:fR DARROW: I obj ect to that statement. He said he sent


20 a teiearam and told part what ~as in it.


21 THE COURT: The obj ection is ihvarruled. proceed wit h th e


22 examin cition.


23 MR DARROW: That is right, isn't it? A I am not s~e


24 whether it is right or net.


25
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would bethe best evidence of the contents.


there and find out what the meeting was.


A 1 didn't


"Suggestion has been followed,"


~4(MT


to San Francisco you met "e, didn' t you! ---t----,-When 1 went


A Yes, sir.


Q


THE C01JRT· Objection overruled.


~'lL -DARBOVl. Q. That is right? A 1 meant for you to come


was com~ng. Your tel egr am said, "Sugges t ion has been fol


lowed." Didn't say when you was coming.


Q You. knew that 1 'liaS con: ing '? A 1 didn't know wh en' you


Q I said, "Suggestion has been followed tl ? A Yea, sir.


Q And that was the augges tion in your telegram, wasn't it?


A Well, 1 presurre it was.


Q Didn't you know that? A 1 don't know what 1 put in tho..


telegram; 1 am not going to try to Bay


Q Didn't you know you asked me to come up?


ask you to corne up; 1 told you the meeting would take


place, 1 don t t know tte exact wording.


Q Don't you know your telegr an. mean't for me to corte up


up there, yes.


MR • FO?D. Objec ted to upon the ground it calls for a con


clusion of the witness what it meant. The telegram itself


Q And you got a telegram back that 1 would come, you so


understood? A You said,


that is what your telegram read.


Q Didn't say, suggestion has been forwarded? A Didn't


read that way, said suggestion ras been followed.
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1 MR. FREDERICKS' 1 think ;,lr. Darrow is correct. 1 think


2 the telegr,olffi said, "Slggestion has been forwarded."


If it doesn't I will admit it.3


4


5


6


7


8


MR. DARROW.


MR. FREDERIOKS.


MR • DARROW. Q


A Yes, sir.


Q To get that


A Yes, sir •


That is what the telegram reads.


You knew by that 1 was coming up?


information which you said you could get?


sir.


money 7 A You didr 1 t? A No, sir.


Q Did 1 force it on you? A ves sir., ,
Q Didn't you tell me that that was not near enough? A No,


9 Q Namely, to find cut whether!/ir Clancy and 11r. Burns wer e


10 connected? A Yes, sir.


11 Q And you wan ted mol' e n:oney? A 1 didn't ask you for any


12 I
13


14


15


Q No, 1 am asking you this ques tion. Now you can answer.


FR. FORD. The witneso has said No, sir, and wishes to give


Q But took it, still? A 1 will tell you just the exact


16


17


18


19


20


21


22


23


24


25


26


Q And when 1 gave you $200 didn't you laug~ at it?


sir.


words 1 used.


A No, sir.


the exact .language.


THE COURT. He has a right to explain the answer if he


'tV iahes to.


A When you handed me the ~200 billa 1 said, "It is


A No,







1 difference between ZOO and 5000, isn,t it?


2 MR. DARROW. Q Did that mean anything, just casual con-


3 mrsation like the time of day'? A Justcasual conversation.


4 Q You wanted mor~ then, didn't you? A Oh, no.


5 Q What? A No, sir.


6 Q Didn't you w mt more for turr:ing up Mr. Clancy? A l was


7 sa tisf ied we had you on wh at we had, we had enough.


8 Q tiad me? A Yes, sir.


9 Q That your trap you set back in Chicago had sprung, is


10 that it? A Yes, sir.


11 Q And you wanted more, didn't you, for turning up :.lr


12 .Clancy? A No, sir.


13 Q Then wra t did you make that remark for? A We~ 1, because


14 at your first meeting you wanted to gtv-e me $5000.


15 I Q Why didn't you mention that at the Palace Hotel? A


16 didn't want you to think 1 was that easy and that easily


1


17


18


19


20


21


satisfied.


Q Is that the only reason? A That is the only reason.


Q You didn't want me to think you was easy? A Th~t was it.


Q Now, l.Ir. Biddinger, what did you take that for? A 1


don't see Why 1 should refuse it.


22
Q You never did refuse money yet, did you?


~ue8 tion to addr eSB to the witnes8 •


MR • FDRD· . We object to that as not the proper forn: of a


THE COURT· Objection sustained.


MR • BARROW· Q, You prorllised on receipt of the $ZOO to tel


23
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1 phone me when this meeting was to take place, did you?


2 A That 1 was to telephone you when the meeting took place?


3 Q To telephone me so 1 could come up there? A Yes, air.


4 Q And 1 told you--And the meeting you refer to is the


5 meeting between Clancy and Burns? A Yes, sir.


6 Q Did Mr. Burns sugges t that to you or did you make it out


7 of your own head? A i.lr. Burns sugges ted it.


8 Q And there wa.s to be no meeting and there wasn't a word


9 of truth in it, is that right? A Well, Mr. Burns thought Ie


10 could use a little sUbterfuge and get Clancy to come in


11 to see :~:r. Older, and by him conling in at the sar[,e tin'e it


12 would create tha t suspic iQn in your mind.


13 MR. FREDERICKS. We object to the answer and ask that it te


14 stricken out on the ground that it is a conclusion of the


15 Witness as to what sorrieone else though~,and therefore, in-


16 conpetent, in:r.:ater ial and hearsay.


17 THE COlm T· Mo tion to s tr ike ou t is denied.


18 MR. DARPOW. Q So Mr. Burna told you that he was rigging


up some schen',e of deceit to get himself and ~,1r. Clancy in


l:~r. Freen.ont Older's office so we would thin}. :'~r. Clan:cywaa


the spy, is that right?


l'iffi • FREDEH lCKS • Objec ted to upon tt e groun_d it is hear-


A


A That is right.


say.


Q And you were helping carry .that out, we~ you?


THE COURT. nverruled.


1m. DARBOY;. Q fs that right?
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8 ir •


don't you know why you gave me tbe ZOO; 1 can't answer that


Q You knew Why you took it? A Yes sir.,
Q And that same conversa.tion in reference to Burns and


1


2


3


4


5


Q


--- -----------:T
.3408


1


And that is Why you got the 200? Is that right? A 1


6 Clancy coming in Mr. Older 'a Office was at the time you got i ,


7 wasn't it? A tn the Palace Hotel, yes, sir.


8 Q Do you know why ,. :.1r. Burns or you sought to ge t Mr.


9 Clancy and Mr. Burns together in one office?


10 MR. FREDERICKS. That is objected to upon the ground that i


11 is--


12 MR. DARROW. To fool me?


13 MR. FRJWERICKS· That is objected to on the ground it is
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incompetent, irrelevant and illJrf.aterial, the question is


the conversation that occurred between this Witness and lilr.


Darrow.


THECOURT' Objection overruled.







1 (Last question read by the reporter.)
';
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2 A yes sir.


3 llR DAR~W: Who did it, you or Burns or both of you? A . W1 ,


4 I ]lr Burns was the on e tha t suggested. it to me.


5 Q What did you do towards it? A WIly, I went and told


6 you about what was to take place.


7 Q What was done toward$ getting them together in that of-


8 fice?


9 MR FORD: Obj ected to unless the witn ess knows of his own


10 knowl edge.


11 lifR DARROW: Well, through himself or through :M:r Burns.


12 THE COURT: The question calls for his knowledge, of


13 course.


14 D DARROW: What was don e to'\J\'ards it? A Nothing.


15 Q Do you know whether yr furns made any Etffort to do it?


16 A He never made any effort at all.


17 Q You said about three qu estions back he did.


18 A I said that day he didn't make any effort at all be-


19


20


21


22 Q Do you know whet her he made any effort to do that


23 at any tim e?


241m FORD: Let the witness finish his answer.


THE COURT: Have you fini.shed? A No sir. After


talk with l!r Dapow, you asked me if it was not possible







I


Mr Elder


sir.


That is the reason you didn't get him


Q You don't. Well, then, thihk of it a minute and


see. A Well, I know we sent ou t end found out "here


Clancey was, 8nd as I told you I found out afterwards


Clanc ey ,was taken to th e German ho Bpital tha:eW!mq


Q So as to leave the impression that yr Burns and Mr


Clance,y were having a meeting that was going to come by


there by some sUbterfuge t hat time? A yes sir.


Q hld yr Burns was to go t here at the 5 ame time? A yes


to get Clancey over there and further fool Mr ~urns ,


and I got a report from one of th e men that he followed


Clancey over to the German hospital, they took him over


there sick, therefore it was impossible to get Clance,y


there.


J410


THE COURi': Obj ection overruled~ A yes sir.


l[R DARROW: you toJd me at this time, did you, where this


meetingwaa to take place between ]Urns and Clancey?


A I told you that they tried to arrang e the meeting in


Older's office, I thought.


Q Did you tell me any steps had been taken towards it?


A I don"t remember whether I did or not.


MR FORD: Obj ected to upon the ground it is calling for a


conclusion of the witness as to what impression was left,


and on t!le furtherground that th e matter has betm fully


covered by examination and not cross-examination.
J


1m DARROW:


)


1


2


3


4'I
I


51
61


7 1


8·


9


10


11


12
1


13


14


15


16


17


18


19


20


21


22


23


24


25


26 I
I
I
r







1


2


Q
\


Did you s end out before I came or afterwards?


you c arne, I think.


A AJter


3 Q Did. you do anything before I came? A Why, wait a


4 minute. I m~ be a little mistaken on that. I think


5 that morning we sent out a coupl e of men. I think Vie sent


6 out a couple of menthat morning to find out about Clancey.


7 Q Before you saw him. that right? A yes sir.


8 Q.And did you find where he was then? A I had. not re-
I


9 I ceived the infonnation as to vvh3 re he was up to that time;


10 I had talked with you.


11 Q You d.idn t t mow but you could pull it 0 fi', is the. t


12 right? A That is right.


13 Q Did you knOVl whether there had been any meetings be-


14 t1leen Blrns and. Clanc ey at all? A I knew nothi~ at


15 all about any me etiIB staking pI ac e between them.


16 Q Did you say anything to me about it? A I might hwe


17 1 said that they were friendly, or something to that ef-


18 feet, I an not sure.


19 Q Well, did you? A I am not sure; I dOI1J, t remember.


20 Q Can you remember what was said there at that time?
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A I remember a good deal, but I don, t remember every-


thing.


Q You don't rem~~ber all of it? A No sir.


Q Do you remember whether or not you said anything about


their meeting right along? A No, I do not.


Q Did you say you di dol' di d not? A I don,t r:mnember







telling you that.


off; that is wl:et you told me.


say I .did not; I might have tol d itt 0 you.


Q What \'liaS said about 1lr Older in this connection?


Why, you was going to try to get Older to pull Burns


Did you not say you did not? A I dom,t kmrw; I wouldn't


Q That just now popped into your head, didn't it?


MR FORD: We obj rot to that.


.3412
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Q Pull him off of what? A out of this case.


Q You didn,t mention that the other day, did you?


A No sir, I did n~.


Q That I \~s going to get yr Older to get Burns out of


the MCNamara case? A yes sir.


Q


A


1


2


3
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14. Q Anyway, you didn't think of tmt the other clay.


.
asked him, end it is apparent that he didn't reply to it


the other day, end the record is the best evidence


one put.


TEE COURT: The question has been withdrawn and another


off, of course.


Q You didn't think of it the other day, did you?


1m FOBD: We obj ect to that as incompetent, i rrel er.r-ant


and innnaterial, and it is not c ross--txamination. The wit


ness is answering questions that ere propounded to him on


direct examination. he is simply responding to questions


:PIR FORD: Wnen I make an objection --


MR DARROW: I withdrew the question end that cuts you
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overruled.


Q You did not? A NO sir.


Q You ere sure about that? A I mew you would find it


out the minute you talked with Older.


sir.


what he replied th e other d~.


THE COURT: That is not the question. The objection is


A No, I had not tho~sht of it the other day.


MR DARROW: What else was said, if anyhhing, about Mr


Older at that time, in this connection? A You started to


tell me what a great fri end Older was of yours, and you


knew that you could not get Burns wi th monew, but you


thought you might be able to get to him by influence With


yr Older, with Burns


Q llnything else you h til not thought of the other day?


A Oh, there is a lot of things I didn,t think of the


other day that will come back to me.


Q In r eferenc e to lfr older? A Well, that you t old me


that day that you'l;';ere going out automobil e riding with Yr


older and if the meeting took pl~e to tr.y to get you, I
)


think you said yr Older stopped ,at the Fairmont Hotel.


Q Did you tell me whether Mr older had already arranged


meetings between Clanc~ and Burns? A No sir.


Q or mather they had met before? A No sir.


Q va. thMr older? A No sir.


Q That yr Older had understoo d it all the time? A No
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1 Q I don,t care what you know, I want an ansvvernow.


2 A No.


3 Q You ere sure about that? A pretty sure.


4 I Q Pretty sure? A yes sir.


5 Q Aren't youvery sure? A I am not positive, I am tell-


6 ing you the best of my opinion.


7 Q Are you af'raid that I might confront you vii th some


8 evi dence I have? A I am not a fraid of anything.


9 1!R FORD: We obj ec t to that.


10 MR DARROW: You have answered it, have you not?


11 MR FORD: we object to counsel's addressing the witness


12 in such a manner, and we ask that your Honor admonish the


13 counsel to :!tefrain from it.


14 THE COURI.': I don,t think the wi tness was at all offended


15 'Wi. th the manner of the question'; he answered it promptly.


MR DARROW: Suppose we let Ur FOrd do the admonishing.


l!R FORD: we object to the language of counsel, if the


18 court please.


19 THE COURI.': - Proc eed_. • Ur Darrow.


20 1!R DARROW: Why a re you less certain now than you Vlere a


21 minute ago?


22 MRFORD: We object to that on the ground it is argumen-


23 tative.


24 THE COURl': Obj ection sustained.


25 MR DARROW: I do not think it is argumentative.
I


26 I A After I told you that, as I told you, for the
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the minute you v.ould talk with Older. you would know, you


would find out differently.


1


2


3 Q So.you didn't think you v.ould tell me any lie if you


4' thought I ~uld fini it out; find out the truth? A I


5


6


7


told yous lot of sUbterfuges.


Q Do you knOVl the difference between a subterfuge\ and a


lie?


MR FORD: I object to that as incompetent, irrelevant and


immaterial, notcrosw-examination.


MR DARROW: I want an answer to the qu estion.


THE COURT: Objection OITerruled.


MR DARROW: Do you know th e difference between a lie end


a sUbterfuge? A I can't tell it, no.


Q Well, then, why do you use the word sUbterfuge, instead
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of a lie? A Well, it sounds a little b~ter.







Q Those were not sUbterfuges, those werIa lies, weren't the 1


A May have been.


Q You testified to this the other day, didn't you, now1


see whether you recognize this language, reading from page


3337, near the top of the page, referring to me: "He


asked me where 1 thought tl1e meeting would take place and


1 thought, 1 told him I thought the meeting would take


place in Mr. Older's office, and he said he could hardly


believe that, that Older was a great friend of his, very


great friend of his and he didn't think ~r. Older would


1 said,


Did yeu tell me


A 1 told you many of them, you bet.


Q You do not like the sound of a lie?


any or not, sir?


arrange a meeting between 'Purns and Clancy.


'The chances are that has been going on for a long time


with Mr. Older's kno',vledge'." D::'d you say that 7 A 1 said,


"'Jlhe chances ar e it was going on." 1 didn't 8 ay pos i tively


it was going on.


Q What was there that made you think the chances were that


had been going on for a long time?


MR. FORD. We object to that as incompetent, irrelevar.t


and imIi.aterial what the motives were that prompted the


witness at that time to make that remark and that there is


anything--


MR • DARROW. Q, What did you knoV'l--


MR. FOFD· Inconsistent in the two answers and if it be


given with the intention for irnpeachrrent, it does not im-
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1 peach the wi tnesa 'a testimony given before.


2 TP'E COURT. Objection overruled.


3· A I told you that to worry you, aa 1 told you befor e 0


that ia what 1 waa after.


sir, and to cr ea te troubl e in your r anka •


Yes,


>4


A Both,


A


Yea.


1 wanted to create trouble in your ranks,


A


A


Both?


That is, to worry me With a lie, i6 that it?


MR. DARROW. Q Worry me or lie to me, which?


if you wantit th at way.


Q


Q


Q What?


4


5


6


7


8
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10


11 Q, You wanted to create trouble in our ranka? A Yefj air.


exandnation •


been answer ed, irrel evan t and imma ter ial, no t cr08S-


_____ c


We object to that on the ground it has already


Q You knew, or at least believed and had inforna tion that


different people pretending to be With us were giving. in-


answered for all time, it is in the record and they can


formation to your side?


nections he might have, When it is once answered it is


MR. FORD.


MR. rARROW· 1 am asking him in connection With this


answer, that is all.


MR. FORD' It doean't make any difference what other con-


argue it to the jury. 1 think these questions are merely


repeated by the way of argurr.ent--we are not objecting on the


ground of argu5ent, but upon the ground that the question


has been fully answered.
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me to believe that men who were -: 1


-7
?: -"',


/


And to prote8t those who really were


And you further"wanted


giving information.


Q


not giving information to your side were traitors to us?


Q An d to wha t ? A


A Yes, sir, and to protect those that were giving us in-


A Yes, sir.


Q To v!hom? A l.:r .. Burns.


Q That is, to protect thos e rrien in our can:p who were


giving illforwation to you, is that right? A None of them


THE COURT' 1 think that counsel's declaration that it is


Q All for the purpose of fooling us? A Yes, sir.


Q And creating havoc and consterna.tion in our camp?


for the purpose of directing the witness's attention to


this matter, he is ent i tIed to that.


MR .. DARROW' The.t is the only purpose and 1 am not going


to waste a lot of time on this witness. Read the question,


pleas e ..


(Question read.)


A 1 was pretty sure they were,


forma tion •


ever gave any information to me.


Q 1 mean to Mr. Burns? A Xes, sir.


Q ."h a. t is r i ght, is it? ~,_._~_.-'-~-"--<~<'_W''"~'''_'''''~""-""'" """.~' '"~,•.,=~


MR. FREDERICKS, Just a mCLLent--that is ot,jected to as


a ssuming a fact not in evidence; that is, tha t anybody in


tte ir came ever did giv'e any information.
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MR • FREDER leKS


1


2


MR • DARROW 1 object to that staten:ent.


Let me finish--


~419


3 MR. DARROW' This witness has jusrtl- now made a s ta tement--


4 THE COURT. 1 will have to hear counsel's objection.


5 MR. FREDERICKS. That is, it is assumirg a fact that any-


6 body in their ca!Jp actually ever did give any information


7 to :ilr. Burns.


8 TPE COURT' Objection is overruled.


9' MR. FORD' There is another objection 1 want to add.


10 THE COURT. All right.


11 MR. FORD. On the further ground it is hearsay, in:lsn.uch as
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th is wmess has tea tif i ed te thought no infor m.tion was ever


given to him, consequently, if he has any knowledge upon th


sUbject at all it would be hearsay if he derived it from


I ips of 0 thers.


THE COUR 'Jt. 1t goes to the q ues tion of his rno tives an d


purpos e. Obj ection overruled.


MR. FORD. Asking hirri what he believed is all right.


MR. DARR0\7. Oh, 1 think I ought to be allowed to cross-


examine the witness without being pron,pted.


THE GOURT. Objection overruled.


MR. DARROW. Q ;he other reason besides what 1 suggested


was th3.t you wan ted to 6 teer us· onto Mr. Clancy and protect


the men who were really giving you information out of our


camp? A That is about it.
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1 Q Did you get tha t out of your own head or did \!r Burns


2 t.ell you, or both? A Well, we taJ.ked it over; both of us


3 talked it over.


4 Q S'-) the reason 1 WetS to be brougtt up there :lnd you were


5 to take this money was to catch me, to protect your spies


6 in our camp, and to create distrust in our own; are those


7 the reasons?


8 MR. FREDERICKS. That is objected to, may it please the


9 cour t, as being compl ex and compound and not clear,


10 several different elelrents included in the question.


11 TEF. COURT. 1.ir. Witness, do you understmd that question?


12 A Yes, sir.


Well, partly that was.


'TEE COUP T. Objection overruled.13


114


1


A


15 MR DARROW. What else? A Thqt is about all 1 know of.


16 ~ Why do yeu say "partly"? A Well, to protect our


17 people, and as 1 said, to cauce you to think your people


18 that were right were wrong, so as to worry you.


19 Q Cause [;;e to think so. A Thrlt the people who were


20 right on your side were wrong?


21 Q Tn other words, to lie to us in these various ways?


22 A Yes, sir.


231m FORD: We object to that upon the ground it has already


24 been asked and answered.


25


26


TEE COUP T. Be has answer ed it again.


MR • DAPRO~. When was this meeting in San Frcn cisco?







1 A What do you say?


2 Q When was this meeting in San Francisco? A You and


3 I, took pl~e?


4 I Q yes, where I was getting caught by you? A Either the


5 24th or 25th c:t August; I am not positive as to the date -


6 24th or 25th.


7


8


9


10


11


Q Where did you go from there? A After I :art you?
,


Q yes. A Went back to Mr Burns' office.


Q Made a report? A Verbal one.


Q Didn't make it inwriting? A No sir.


Q ~at report did you ever make in writing about all


12 th ese matters? A Why, the ones down at the Alexandria


13 Hotel I made inw'riting here.


14 Q Any other? A Well, I sent you a coupl e 0 f letters


from Chic ago, and I tookca :'rbon copies of them.


Q Have you ,got thos e -- have you? A I doni, t know.


Q Get any answ'ers? A Through Turner, yes.


Q Did you get the letters? A TelEgram.


Q Did you g et any answer to the letters? A No sir t


not directly.


-
I told him I would not talk to him andHannnerstrom.


Q Indirectly? A yeS sir.


Q Did your letters call for telegraphic answers? A Well~


I didn'tknoVT 'l.nether you would reply by telegraph or


letter, but I told Turner,stmng him along, :~for a little


time, and he wanted me to meet your brother-in-1'1lW,
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after.-


·j4~
sat down to vvira you I hOd a lot of keys, registers, etc.


Q Wos that after San Franci seo 0 r before? A That was


I don, t know.
Q You 'ltv ere traveling tog ether? A yes sir.


Q And then you went to Chic ago? A Went to Seattle.


Q Finally eot around to Chicago? . A Yes sir.


Q Didn't come back here again until this time? A No


Q You\ilere with 1fr BUrns all the time, were you not?


A yes sir.
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A


Q


Q


Q


Q


Ho,,, long did you stay in San Francisco, at that time?


About a week, I think.


Then wre re did you go? A POrtland.


You\ilere traveling vdth ]!r Burns? A yes sir.


Bodyguard? A No sir, he can take care of himself.


HOW about you? A I think I can take care of myself;


, '
sir.


17 Q How long have youbeen with him all the "'mile? A ~t


I
18 since a couple df months before the arrest of the UcNmnaras


19 Q Up to the present time? A yes sir, 0 ff and on, at


20


21 I
22


different times, why,


Q All this ti.me you have been under salary from 1,fr


Burns? A practically all the time.


23 Q You ere looking for part of the reward in the McNama-


24 ra case, aren't you?


25 I 1m FREDERICKS: That is obj ected to as immaterial in


26 I' case.
I
I
I







1 THE COURT: C)~ ection overrnled.


2 lfR DARROW: Is that right? A yes sir.


3 Q About a third of it?


4 :MR FREDERICKS: we obj ect to that.


5 YR FORD: we object to that as irrelevant and immaterial,


6 a reward in the MCNamara case has nothing to do with any


7 reward in the Darrow case. There are no rewards.


8 1m ]DARROW:


9 'I CTHE OURT:


You will have one.


Obj eo t ion ov erruledJ•.
10 \ffi FREDEll' CKS: In Heaven.


111m FORD: I am doing my duty is the only reward I have.


121m DARROW: You are. A I don,t knO\'1 how much I will get,


13


14


I figure I will get my share, whatever that may be.


Q Have you made any application for it? A No sir.


Q You have talked it over.


],.{R FORD: We o~ ect to that as ir"relevant and immaterial.


17 MR DARROW': Discussed it vlith 1fr Bums?


18 THE COURT: Wait a minute, let's see if I am right. You


19 are referring to the r award in the McNamara case?


20 UR DARROW: yes, in the McNamara case.


21 THE COURi': Obj ection OJ' erruled.


22 MR FREDERICKS: That is the reward for the capture 0 f the


23 MCNamaras.


THE COURT: I know.


It,:R DARROW: You and yr Burns are working togehher on th e


reward question, a'"en't you? A yes sir.







1 Q Mr FOrd is yourattorney, isnlt he? A yes sir.


2 Q That is themsistant District Attorney, I refer to as


3 Mr FO~d; isnlt he? A yes sir.
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cas e, tre cas e of reopl e VB Darrow?


lm. DARROW' 1 object to that, nobody has asked for any


reward iU this case or talked about any.


TEE COURT. Objedtion overruled.


r~o, 1


REDIRECT EXAMINATION.


Q Do you know of any rewards in this


Q. If there are any, as far as you know,


MR. FREDERICKS.


A No, sir.


MR. FREDERICKS


1ffi. FREDE::11CKS. We are not talking about that.


lm. APT'EL. Wait a Ir.on:ent--we object to that"ru¥IQH;


you are not interested in that in any way, shape or form?


A Not interested in any way, shape or form.


Q 1'1":e reward you were asked about was the reward for the


capture of the man who blew up the ~imes, was it not?


A Yes, sir.


Nffi. ROGEnS. Just a monlent. That is not the best evidence.


1t is incompetent, and 1 n~ake the objection because Cap tain


Fredericks is not stating the conditions.


MR. FREDERICKS. Well, I tried to.


MB • ROGERS. Capta.in Fredericks stipulated right here in


open Court that !~r. Browne is entitled to the reward.


didn't s tipula te tra t, ei tter •


THE COtiRT. What is tt:e question?


(Question -read. )


~!lR • FREDERICKS. Q ]Joes 'that reward,. in your judgn:er.t,


depend in any way, shape or forn: on the ou teome of this


case?
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1 because it is calling for an opinion iJI'ld concl us ion of the


2 wi tnes8, that is for the jury to determine those ttings.


3 THE COURT. Objection overruled.


4 MR • APPEL. We take an exception.


5 A Ho, sir.


6 MR. FREDERICKS. Q. There was an exhibit in hereyesterday,


7 1 think the witness is mistaken about, and 1 would like


8 to show it to him again. It is an exhibit on a lit.tle slip


9 of paper--


10 MR. ROGERS. Fe testified itwae ini;ir. Darrow's handwriting


11 did he not?


12 MR. APpel. He testified he saw him 'Nr i te it.


14 gation shows--


13 MR. ROGERS. He tad given it to him. Subs equent inves:ti-


exhibit 1 a~ Bho~ing you is People's Exhibit No. 89,


THE COURT. ~Ir. Rogers, you are out of order. There is noth-


says he saw him write it.


MR. FRF.DERICKS. We intend to maintain he saw hi~ write it,


No~, 1 t¥ink 1 didn't read


1 object to that it is not redirect, heROGERS:


MR. FREDERICKS' Why, no--


ing befor e the cour t at this time.


THE COT;R'j'. f"ertainly.


MR • APrEL. We have a chance to obj ec t, 1 suppos e7


this to the jury, possibly didn't read it to you--the


MR • FREDERICKS. 0ertainly.


being a little slip of a ne':lspaper with sorr:e wr


Why wont you wait until you know what 1 want?
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1 I wish you would look at that now, Mr. Bidd.inger. (Hcmding


2 S8.l1Je to witness. ) Wha t are those figures on there?


3 MR. APT'EI,. We object to that as not redirect examination.


4 Your Honor, we have not even cross-examined the witness


5 on this.


6 MR. FORD· It is not offered as redirect exarrinationo


7 MR • APPEL. It is not redirect at all, and the figures


8 themselves speak for therr:selves.


9 MR. FORD. If the Court please;, it is not offered Us re-


10 direct.


11 THE COtJR'l'. one at a time. P'ave you finis hed, l,:r. Ai) )81 ?


121m • A'PrEl.. Yes, sir. Vie object to it upon that ground.


13 T'H'1: COURT' 1 c an on] y he ar one counsel at a time.


14 \m~ FORD. Pe never aits down,-your Honor, and we do not


know when he is tr~ough and we do not know when we are15
16 interrupting him.


17 THE C01.JRT. Now, Gentlerwn-


in sor1.e 0 ther way--


indicate you have finished, either by sitting down or


If you will


PR. APPEL' That certainly is not right. That calls for


a denial on my part, in view of t~e bare statement that io


alrr.os t untrue, your Honor. 1 do not w"'"nt to offend hin:,


T'RE COURT. Hr. Appel, have you finished 1


your Honor.


!tR. FF.EDERICKS. 1 would like to state tre point--the point


is not it is redirect, tut it is a correction of an error
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1


2


3


or possible error in his t~stimony on direct exaLination,


that is the point, and that the statement that the nUfi,bers


--well~ this little slip of paper was introduced in evi-
4'


dence, and the record shows it was not read to the jury
5 and probably was not read by the Wit ness. Hovl',. that is my


6


7


8


9


10


11


12 1


131
14 I


15 1


point.


MR. APPEL. Now, Y0ur Honor, because they fail tc read the


paper to the jury here- -there have been papers offered, a


number of papers here, and the record is jus t plumb


full of them, 1 have been taking notes, the papers int~o


duoed in evidence that have never been read to the jury.


MR • FREDERICKS' That is not the point.


MR. APPEL. Couneel states it is a correction of an error,
/


the Witness him.self has not aaid himself on the stand that


he wanta to correct anything.


16


17\
I
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THE COuRT· Read the qus tion.


(Ques tion read. )


THE COTJRT' Objection overruled.


19 MR. Ai'T'EL' il'e take an exception.


20 A 1 made a Ii ttle mistake in this. 'I'r:ose are figures


21 of the number of the roem he had in the Palace Patel in


22 San Francisco wren 1 met him.


23 liR. nOGERS. If your Honor please, the Witness stated when


MR. ROGERS. Fe saw that telephone message and subsequent


he was en the stand before that in the Alexandr ia Ho tel--


I.ffi. F~ELERICKS' Yeq thewitness stated--:~ I...u
I
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investigation has shown him~-


MR. FREDERICXS. That is not 80--
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1 MR ROGERS: -- that tha-e was no such telephone number.


2 THE COURr: What is th e obj ec tion. if you have any?


3 MR ROGERS: I object to it as not redirect.


4 THE COURT: The oQjection has already peen overruled.


5 MR :BURl): In order that th e matter may be straight before


6 th e court and jury


7 THE COURT: The record speaks for itself as to vhatever


8 it is. I assume that the jury will remember it, I think


9 I do. Proceed with your examination.


10 NrR FREDERICKS: yeS sir.


11 I Q M'r Biddinger. when was this slip of paper with these


12 numbers given to you by }Ir Darrow?


13


14


15 I


16 1


1,fRAPPEL: we object to that on the same grounds stated,
/


not redirect examination. incompetent, i rrel evant and imma-


terial.


THE COURT: Objection oorerruled.


17 ~ APPEL: We exc ept.


18 A On the 24th or 25th of August there in the bar at


19 the palace hotel.


stated.


s aid by him at that time in regard to these numbers, if


THE COURT: Obj ec tion CN erruled.


1m APPEL: We exc ept •


State whether or not -- state ...mat, if anything, wasQ


you remember?


:MR APPEL: We object to that an the same ground already
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1 A I told him I had called up for Mr Darrow and there


2 ves another Darrow and I got in conversation \vi th th e wrong


3 Darrov7, so he tore that piece of paper and he says, here is


4 I the number of the room, 'you don't h8lJ'e to ask for my name,


5 ask for the number of the room."


6 MR FREDERICKS: This \vas never read, and I would like to


7 read it to the jur,r.


8 THE COURT ~ You may.


9 MR :EREDERICKS: ( Reading: ) "number 609'7 ro " apparently


10 after it.


11 THE COURT: I think we will take a recess at this time.


12 I Gentlemen a f the jury, bear in mind the former admonition.


13 We will take a recess for 10 minutes.


14 (After recess.)


15 THE COURT: You may proc eed.


16 MR FREDERICKS: I have finished.


17 IJrR DARROW: J:.ust a moment. What did you do to refresh


On that slip of


On that. slip of pap er, yas sir? A I got to looking


You gOot your notes that you looked over? A I said


Q Where did you do that? A Sir?


Q


over the other pieces of pap er there, notes that I had


between you and. mys elf, got to thinking it CJl er --


Q


I got to looking over that figure on that envelope you


gave me there at the Alexandria and some notes.


paper?


your remembrance on this matter? A18
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1 Q, Whereabouts did you do that? A Upstairs in Captain


2 Fredericks' office.


3 Q What did you look over to make you chmge your mind?


4 A Nothing made me chang e my mind. I I' ea1ized I was wrong


5 and I told Captain Fredericks


6 Q, What did you 1dok (N er -- that is the qu astion I am


7 asking you? A I looked over -- read a report I had wri t-


8 ten.


9 Q A report of what? A Abou'b what hal takEn place be-


10 tween you and I.


11 Q .And from that you say youv.ere wrong t do you? A WeI].,


Q W'ell t after looking 01 er the report? A yes.
/


Q VJ;l ere is the report? A I don t t know whe re it is.


Q What-e did yousee it? A upstairs.


MR DARRQVV: I want to see that report, Qaptain.


MR FREDERICKS: I don.t kno.v what report he l' efers to.


181m D ARROW: What do you I' efer to? A I I' efer to the re


19 I port that I wrote here in the Alexandria hotel.


20 Q, A report of your conversation in the .AI ex:andria Hot e1?


21 A yes sir.


221m DARROW: I want to see it.


23 MR FREDERICKS: The witness must mean the one in the


24


25
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Palace hotel.


YR D ARROW: He said the Alexandria hotel.


it? A I just told you that I thought it


Which one was







~433


1 the A1 ex:andria hotel on Alexandria Hota stationery.


2 Q And that you saw in Mr Fredericks' office? A Up


3 on that floor; not in his office.


4 I Q Well, in his suite? A yes.


5 Q When? A This morning.


6 MR DARROW: Iv.ant to see it.


7 1,fR FREDERICKS: I will dig it up for you.


8 :ArR DARROW: I want to see it while he is on the 5 tand.


9 l,{R FREDERIrr.KS: You saidyou\".ere going to put him on in


10 the morning.


11 }lR DARROV1: I don't know whether I am. Can't you send


12 for it now?


13 llR FREDERICKS: No; nobody else can find those things.
/


14 THE COU ffi' : COUnsel s aye he will produc e it within a reason-
I


15 I able time.


16 MR DARROW: Isn't it right here now? Your H6nori~ want


17 it now.


18 MR ROGERS: I saw yr Keetch reading it h ere, your Honor.


19 I THE COURT: It yvill be re c essary tot ake a rec ess in or-


20 der to let counsel leave the court room to find it. If it


21


22


23


24
I
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26 I


I


is important enot~h, I vvill do so.


MR DARROW: His offic e is very handy.


lIR FREDERlCKS: I don,t think that counseli:s entitled to


it, to begin with.


l..fRD ARROW: He has refreshed his memory from


we want to see the report, and Iwant it now.
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1 THE WITNESS: The thing that refreshed --


2 l,rRDARROW:' Now t wait; there is nothing for you to talk.


3 THE COURT: There is nothing before the court for you to


4 talk about.


5 YR FREDERICKS: Did the witness say he saw the report


6 himself or somebo~ else talked to him about what was in


7 the report.


8 THE COUHI': I understood him -- read it.


9 YR~RROW: Is there any reason why we shouldn't have it?


10 MR FREDERICKS: Oh, no.


11 }.fRDARROV'l: It doesn't seem to me there could be any.


12 MR FREDERICKS: I don, t think the re is any reason why


13 you should have it.
/


14 TEE COUurf: Gentlemen t what is th e use 0 f qUibbling about


15 it. Th ere is nothing to quibble here. Captain Fredericks


16 stated he ....vill produce it. He desires it shoull not be


17 done at this time. It '\v.i.ll be nee essary to t ake a recess


18 to I et him go and hunt for it.


19


20


21


22


23


24


25


26 I
I
I
I







a ction in San Fr anciSGo at the Place Hotel Where thi s memo-


in our mind whetter he is entitled to it. He is not entitled


1 think


There is a question


If the defendant is entitled to the


Read it oyer.MR. DARROW.


merely of right.


document we want to give it to hin;.


W~. FORD. Pe might answer it .that he read it.


where that piece of paper was that he received at the


Palace Hotel ar.d he said, "Tha.t is what Y2U had down


t'te facts. are 1 held the report in my hand and asked him


THE C01.JRT' 1 think the Witness said he saw the report.


to the Alexandria Hotel portion by reason of any rratter


brought out on redirect examination. The only one he


TEE COURT. We will have to go by the record here.


1m. DAPROW. 1 should like to know.


MR. FREDERICKS. ~hat does the record say there a'cout


whether the witness actually saw it?


(Testin:ony of t1:ewitness read by the reporter.)


MR • FORD. If the Cour t please, the ques tion we ur ge is one


could be entitled to would be the one concerning the trans-


as to what occurred, if the witness actually saw the report,


whether he did, Why, the defendant is entitled to it, but


1 Vlant to be absolutely fair on it. 1 dontt remember


whether he did see the report or not. If he did, counael


is enti tIed to it, but 1 think perahpp the wi tness rr.ight be


n·.Is taken with regard to tha t •


/
randum was given to him. Now, 1 am not sure, but my memory
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MR. AI"PEL. We object to any statement by the District


Attorney concerning unsworn evidence and allowing the jury


to receive staten.ents not under oath; we take an excep


tion to the matter and we assign his conduct as error.


THE COURT, The court will admonish the jury to disregard


the statement purported to stater.the fact fron; the District


Attorney.


MR. FORD' The only pOint 1 desire to make is this: It is


::l matter we want to decide for ourselves. We will produce


it in the morning if we tel ieve the def ense is en ti tled10


11 to it. There is absolutely nothing to conceal, only we


haven't the paper here at the pr es en t tin,e.
/


THE COLTRT. 'Ho'Jl[ long will it take you to get it?


MR. FORD. That would be a rna tter to discuss among our-


12 1 donI t care to reopen the examination time after time. We


13
114


15 1


I
16 I selvea as to whether or not the defense is entitled to it.


171 MR, DARROW. 1 ask for it r igbt now,


18 THE COlJ"RT, Any reasonable objection to producir.g it?


19 1lR. FORD. We might ask the witness aquestion,


20 THE COURT. All right, ask the witness a question.


21 MR. FORD, Q Do you rerr,ember I ;.!r. Biddinge:; whether or not


22 you rend that rren:ol1andum? A The thing that recalled it


to my mind, 1 asked McLauren to look over the hotel regis


ters and the number of the roorf.sthat Darrow occupied up to


in the six thousand 1 ren,ember then, it came back to rr.e,


When 1 saw the number of the r OOIL running up....
u~me •that
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1 that was a slip of paper with the number of his room on.


2 11m • FOHD. ~,t that time 1 had some reports in my hand, did 1


3 not? A Yea.


4 I Q Did you read them? A You told me that 1 had made a


5 mistake and 1 s aid to you 1 woul d like to look over the


6 Hotel regis,ter and see what r,oom Darrow occupied up there


7 at that time. McLauren got it out and 1 looked over it and


1 remembered.
,


Q The point 1 want to get at, ilir. Biddingerwhether or not


you read the memorandum of your report which 1 had in· my


11 hani. Did you yourself read it at any time? A No, sir.


on the Hotel ~lexandria paper.


THE WIT}TESS. 'What brought it all back to nle was seeing


the nWllber of the room that Darrow occupie d up the:ce last


Augus t on the 24th and 25th.


.
because counsel, put some other words in his mouth that


MR. DARROW. This witness has already said he read it.


THE COURT. Read his answer just before where counsel


/was conferring with Captain Fredei3icks. Let the witness


tell what it was he looked over.


doesn I t change it.


'No'"",


Pe said he looked over this memorandum.


The Witness stated on direct examination.MR • tARROW.
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That is not tre question.


Q What document was it that you looked overTHE- COURT·


that caused you to remember that? A That is the document


there, the report frO'm the hotel of the time Darrow got i
25
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1 what day he paid out and the amount of his bill:md the


2 nu~ber of his room.


3 THE COURT. Q And that was ontte stationary--


4 A ~f the Palace Hotel of San Francisco.


5 MR. APPEL. He said awhile ago he read the report on the


6 stationery of the Alexandria Hotel.


7 A 1 made a mistake.


8 THE COURT. Q The document you looked over is written


A The pr iIt ed9 on ,the stationery of the 'Palace Hotel?


10 form of the Palace Botel sheetq
that is


11 THE CO'U'RT- Q And you are positive that/the document that


12 you looked over +- A Yes, sir.


13 Q And when you looked that over you remembered that?
/


14 A That was the nurr:ber of the room, the 81 ip of paper that


is entitled to that document.


the document that be described here to me.


he had gi ven me •


ov~r the report of his conversation at the Alexandria


Well, 1 think primarily, at least, counsel I
I


I
1 didn't ask for that do CUllient, 1 asked for I


Pe said he loo~e~
I


THE COURT·


MR • DAHROW •
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21 Hotel. It was onthe Alexandria Hotel stationery.· He looked
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over his report of the converaation, that is what he said.


THE COUR 'J" 1 think you ar e qui te r igh t about that, ;,:r. Dar-


roV'..~ •


Then have they any reason for -keeping itMR • DA?ROW •


out?26
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1 THE COURT. Just a moment. You are quite right about that.


2 He did say that. He now says that was a mis take.


3 hffi. DARROW. Fe said it after counsel told him.


4 MR. FORD • Tell him th e tr ut h •
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MR DARROW: I donlt t knOV'1 \vh ether you di d 0 r not • Perhaps


he told the tnth the first time. How do I know. We are


entitled to it. We ought not to be --


MR APPEL: We are enti tl ed to both mentioned anything


he saw.


THE COURT: yes, arerything he saVY to refresh his memory.


1m FREDERICKS: If they are entitled to it under the lew,


of course, we are p3rfectly \l'J'illing thew should have it,


but as it has appeared here from our conversation there


was several of us there know just 'what happened. NoW, we


are nottestifyil~; we are trying to ask the questions


in such a way that it will recall the matter to the witness


land if the witness is entitled if counsel on the other


side is entitled to the record at Ymich this witness


looked, why, of course, we have no obj ~tion to their hav


ing it, but it is not a record made by this witness and


we doubt if they are --


1m DARROW: I ask for the report made by this witness.


'MR :EREDERICKS: He nwer saw that rep:>rt and he has so


statedl.


lfR DARROW: He said he wrote it -- a record of his conver


sation at the .AJ.mcandria hotel and itvas written on


Alexandria Hotel stationery.


l,fR APPEL: He saw the report, your Honor.


MR DARROW: I don't t c are to make --


YR FORD: I don,t think he said it, if the court please,
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1 think the facts appear from the testimony that I had th e


2 report in my hand and I asked him th e question


3 1m APP:BL: we obj ect to this man stating here before this


4 jury VJhat the situation ',vas there as they know it.


5 They are not under oath. We are simply asking on the re


6 cord here what the i:yitness himself said, novv, your Honor.


7 MR FORD: I would like to finish my remarks wi thollt being


8 interrupted.


9 MR APPEL: I will interrupt you, because I am addressing my-


10 self to the court. They are not being


11 THE COURr: Wait a moment, gentleman. I think there is one


12 point I cans ettle. Let's settle one at a time. There


13 is at least one report that counsel for the defense is


14 legally enti tl eel to; that is the report that the witness


15 has just testified to written on the letterhead of the


16 Palace hotel.


17 MR DARROW: we have not asked for it, so youcan dispose of


18 it in a minute. we have asked for the report he swore he


19 examined, of his m7n conversation vJritten on the Ale:x:an-


20 dria statione~ at the Alexandria Hotel, and we are en-


21 titled to it.


22 l!R FORD: If the court please, I think the record will


23 show as far as the Palace Hotel record is com erned by


24 the witness' testimony that I had such a report and the


25 witness saw it, but did not read it. I think that is


26 what the record will show. With regard to
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1


I
record there has been no testimony brought out with re- I


2 gard to that on the redirect examination. 'Ihe witness has


1


3


4


5


6


7


8


9


10


11


not testified from anything he heard at the AI eK:andria


nor did he read, and as stated, although he may have made


the statement that he read the AI ex:andria Hotel report,


or that he saw th e Alexandria Hotel report, he was mis-
, -


taken, and when he was referred to the Palace Hotel re


port, and that is evident from the memorandum itself,


which refers to what occurred in San Francisco, the


newspap er clipping shows that it is the number of the


room at th e Palace Hot el, 6000--


12 THE 'NITNESS: And 97.


13 fUR FORD: ROom atthe ~alace Hotel, and there may appear
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in th e Palace Hotel report something com erning that mat


ter, but not concerning some matter down here, and the
...


principle with us in this matter is to confine c ollnsel ab


solute~ to \~at they are entitled to, that is the only


principle involved.


THE COURT: That is the sole question, what they are en


ti tIed to now, under this aridenc e.


MR FORD: As far as the report is concerned, ~e haven't


anything to conceal.


MRDARRQV7: we object to that statement. It isarident


they hare som ething to conceal.


MR ROGERS: ReadiIl::1 from rage 332:8


u r Biddinger, whether or not Mr Darrow gave you any mem-







After objection, "Q --Do you


sir.


talk? A -- On the 15th day of AUgust he gave me a little
off


slip of paper torn;\from his newspaper with his telephone


orandum at any 0 f th e talks you had wi th him lit the lJ.e~
443


1


A -- yesandria Hotel?


number on it.


Q On the 15th day of August?" He wasn,t thEn in San


Francisco. itA -- yes sir." And.:l;h~ exhibited the slip @f


pap ere ''1fr Fredericks -- Now, this slip from .. a. n eNS-


number
paper which you say he gave you with his telephoneAon it,


was that given to you?~


remember '.rIm re that '.;8S given to you, at v~iCh hotel?


A -- In the Alex:andria here in Los .Angeles. I saw him wdte


13 / it my self, and tear ito ff. " Now,· th ere cannot be any


1


2
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6


7
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14 question.


15 THE WITNESS: I am just admitting I made a mistake.


16 !vfR FRIIDERICRS: Simply refers to mother piece of paper.
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Is 1 MR. DAr-mow. Your Honor, he stated that diI'ectly, that


2 he read this report of the Alexandria Hote'. Mr. Ford tells l


3 the court that could not possibly refresh his memory if re
4 read this report, and there was a·.· repor t of it, it would


5 refresh his memory, and it may show everything els e he


6 testified to w as rot true; he read it, he 6wore to it and


7 told the kind of stationery it was on.


8 THE COURT_ 1 will ask the witnesB one other question.


9 Q Mr. Biddinger, did you or did you no tread or in any way


10 refresh your fi,emory from the report made on the letter head


11 of the Alexandria Hotel? A It was the letter head of the


12 'Palace, 1 was mistaken on it.


13 THE CODR1'. Well, you haven't quite answered my question,
/


14 A No, sir, not from the Alexandria; no, sir.


15 THE COURT. Q You did not see that paper at all to refresh


16 your memory? A No, sir, it was the Palace.


17 MP. ROGERS· There is no accounting for these answers on
~


18 any 0 ther theory.


19 MR. DARROW. As long as he has testified squarely one way


20 we VI an t to have the bene fit 0 fit •


23 testimony.in that regard?


21


22


THE COURT'


ment that he


Now, gentlenen, you are


used to refresh his


entitled to any docu- II


memory, rew, 'Y hat is the I


I


24 MR. DARROW. Pis testirr.ony directly in answer to n.y ques-


tion W3.6 th ,it he ue ed th is doc ument •


THE COUR T· He now s tatee that he was n.is taken wne n he26


25







344 5
1 it Was on the letter head of the Alexandria.


2 MR. DARROW_ He stated that after counsel had suggested it


3 to him, and now the question is whether he is or not,


4 but we ar"e entitled to look at it and see. What purpose


5 is there in keeping it from us?


6 THE COURT· That is nota' question with which the


7 court is concerned with. It is only a question of whether


8 or not the fact he used it to refresh his memory.


9 MR DARROW. He has laid the foundation himself in answer to


10 my quee tion. If there is any doubt about it we are en ti tIed


11 to it and it is his direct statement.


12 THE COUR T· You can clear tta t up any further by fur ther


13 questioning.


14 MR • DARROW. 1 don 1 t think it needs any fur tt:er ques-


15 tioning. Read the record he made.


16 IfR. APrEL. Now, if he is n"istaken, your Honor, right nO'N,


17 even when the question arises whether he is mistal<:en or


18 not, we claim he is not mist:U<.en • The witness says he is


19 mis taken,. that is, counsel here told him that it could


20 net be something to that effect. "We have a right to show


question and afterwards he haVing said he refreshed his


that report, he haVing mer.tioned one time he refreshed his


rrerr:ory from the record concerning the matters at the Pala


We are entitled, he haVing mentionedhe is not n:istaken.


nerr.ory from a report of the conversation he had vlith :.fr.


Darrow at the Alexandria Fotel in answer to :.:r. Darrow's


21


22


23


24


25


26







1


2


344~--'11
Hotel, and he having said now that he was n!istaken as


to the other one, we are entitled to both of them, and to


3 know whether he is mistaken or not. We are entitled to have


this witness--if they urdertake to refresh his memory) the


court room i6 the proper place to refresh his memory where


Nobody would be hurt by it. If4


5


6


7


8


9


him look at them there.


it is--if he got this piece of paper here at the
\


Hotel he couldn t t have gotten it at the Palaice,


he did here, upon their direct examination, your


I
Alexandr ia I


and he s aidl


Honor, and


10 we could have a chance to see what he was looking a t. Why


defense, aren't we entitled to it?


If by any peradventure this should help the


let the wi tness be taken off the stand and be taken some


that came .about.


I


I
Certai nly th ere ien 1 t !


i
be thrown into the scale that Iany reason why anything should


place else and his nemory refreshed when the other side has


I no oppor tumi ty to knoN from what he refreshes his. memory?


MR. DARROW'


11


12


13


14


15


16


17


18


19


20


21


22


23


24 THE COURT· The objection of the District Attorney is su-


26 ~IR. DARROW. Tak e an exception.


25 t'iined.
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THE COURT. Mr. DarroW' 1 will interrupt you and hand the


him. l~r. Fredericks: Do you remerr:ber where that was given


to you, at which Rotell"


Well, it isn't.


intend to show the


to be in Mr. Darrow 1 s!
I


i


,
t


No''':, this slip from a news-


M.r. Darrow:


All right.


A Yes, sir.


M~ Rogers: 16 that claimed


Biddinger, wheUer or not ;.1L. Darrow gave"St t ..a e, iilr.


you any __ "


handwr i tinge


paper Which you say he gave yoUWith f:is.telephone number
I


on it, was that given to you? ilr. Rogers: Possibly it wouldl


be well to no t lead the wi tnefH3. The Cour t: Do not lead


MR • DARROW. Q Mr. Biddinger, you gave the other day the


following testimony, didn't you, reading from page 3328:


at the top: "Q State, ;.·~r. Biddinger, whether ;,lr. Darrow


witness my copy so he can follow you.


MR. DARROW' rage 3328, beginning with the first paragraph


M~r. Fr eder 1c les •


:":r. Rogers: All right, show it is in his handwriting.


VI i tness •


gave you any memorandum at any of the talks you had with


him at the Alexandria Hotel? A Yes, sir. Q When was that
aTld ''!hich
talk? A On the 15th day of August he gave rr.e a little slip


1\


torn off from his newspaper With his telephone number on it.


I Q On the 15th day of August? A Yes, sir.


Q, We exhibit the slip of paper that vie


1


2


3


4


5


6


7


8


I' ~ 9
Ltcnt:,y


10\' \ ~


i


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 A -- In the A1exand~ia here in Los Angeles; I saw him


2 write it myself. He tore it off his paper. tt


3 MR ROGERS: How could he refresh his recollection by a


Q That is not true, then? A I was mistaken.


Q That is not true? A No sir.


Q Now, yr Biddinger, did you make a report of that A1 EK-


4 Palace Hotel document when he has S'l"vorn here --


5 1m FREDERICKS: Now, ask the ,vi tness and you \vill find out


6 just exactly how it happened.


7 MR DARROW: We will ask him \mat we want.


8 1m. FORD: You just asked him a question.


9 1I,m DARROW: \Vere those your answers? A yes sir.


10


11


12


13 / andria Hotel conversation? A I made a report of every-


14 thing I did.


15 Q Will you anS'l"ver my <p estion? A yes si r.


16 Q In wri ting? A I am not positive about that at that


17 time. I told yr Burns right afterwards, made a verbal re-


port to him just as soon as you left me.


Q Mr Biddinger, do you say you are not positive of whether


you made a wri 11:ten report of that A16.lCandria Hotel comrer-


Q At th at time? A At that tim e I mme a verbal report.


Q And you didntt make a written report? A I think I did


make a written report later on.


18


19


20


21


22


23


24


satian? A At that time?


25 Q Didn't make a written report at that time?


26 I went tnen and told lfr Burns.
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1 Q When did you make a written report? A Whenever I


2 would get time during th e evening, having nothi~ to do,


3 wri te ~p what took plooe during th e day.


4 Q Di d you make a writ ten report of that teonversation?


5 A I think I did. i


..1


6 Q Do you know vID,ether you did? A I am pretty sure I did.l
!


7 Q Do you know When? A Well, I wouldn't be sure, but I


8 think t hat night.


9 Q. To whom? A Mr Burns.


10 Q. Did you make an;>r other report? A Why ,wery day,


11 nearly, I vrrote out a report later on.


12 Q Did you make any report of that conversation? A No.


13 I Q That "vas dated on the 16th day of August, wasn't it?


14 A 16th?


15 Q That right? A Dated one the 15th, one the 16th and


16 one the 14th.


17 Q Did you date one on the 16th? A Yes.


18 Q Which date waa this conversation that you have been


19 talking about? A The 16th.


20 Q And you made a 'written report at the time on the 16th?


21 A yes sir.


22 Q Where is it? A I don,t know.


23 Q Have you seen it? A NO sir.


24 Q At any time since you made it? A· yes.


25 Q Wilen? A' Well, I l' ead it tVar when I turned it 01 e1'


26 to l[r Burns.
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sir.


Q Whenvras that? A Maybe the It"th of August, the


day after.


Q Have you seen it since? A No sir.


Q so what you have testified to here concerning tlw t is .


purely e matter of memory, is it? A Purely a matter of


memo:ry •


Q, Have you ever inquired for that report since? A No


1


2


3


4


5


6


7


8


9


10


11


12


Q And vmen you said a few moments qgoin answer to me that


you "\read.. that repo rt 'lll'i tten on the AI Ercandria Hot el


statione:ry, you were not stating it correctly; is that right


UR FORD: Just a moment. We obj ect upon th e ground it is


13 I not inaridence he read'· the AleJcandria Hotel report.


14 The witness answered, "I saw the report."


15 THE COURr: Overruled.


16 MR DARROW: How about it? A I had referenc e to the re-


17 port fram the Palace Hot~l.


18 Q What you said in reference to reading a repo;rt wri t-
,


19 ten on the Ale;candria Hotel paper, that conversation,


20 at the Alexandria Hotel, is not correct? A No sir, it


21 is not correct.


22 Q Di d you read a repo rt of th e Palac e Hot e1 c onver-


23 nation? A I saw this report thatvZls sent down from the


24 hotel with the printed form of thee number of the room that


25 you occupied.


26 Q Did you read· a report of til e Pa1ac e Hot e1 conversation
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MR FORD: Written by himself? A No sir.


MR DARROW: Of any sort? A Only that one that I told you


about ,. that printed form tba t '\JIlaS sent down' nothing th at..,
I wrote.


Q Have you arer gone over this matter with anybody as


to your testimony sin ce you came h ere? A yes sir.


Q Who? A Mr JBurns.


Q .Anybody el se? A Whiv, Mr Ford there, talked to him


ebou t th at number.


Q Anybody else? A Oh, I talked to 1fr lfcLaren about


telephone numbers.


Q Have you gon e Ol' er the question of the conversation in


the Alex:andrit"l Hotel since you came here? A This


last time; yes sir.


Q Wi th whom? . A Mr Burns.


Q Where? A Up in Our room at the AI ex:andria.


Q Did he have any report of it? A No, he didn.'t.


Q Doesn't he carry his reports with h~? A NO sir.


Q Did you ask him if he had 8lV, sir? A No, I rever


asked him.


Q How did you know he didn't have it? A If he hen itt


it was hidden; he neu-er shONed it to me.


Q Did you ask him whether he had it? A No sir, I did


not.


Q We VJaIlt to ask th e Dist rict Attorney whether he has


the report of the alleged conversation in theAl ex:andria


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21
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26







of the conversation in the Alm:andria Hotel.


MR FREJ)ERI CKS :


Now, we call for the production of th e report


We are not on th e stand nor answering questions.


$ 452
1


I


I
I


I


I


Th e same question, I presume, that was


up before.


Hotel.


JlR DARROW:


MR FORD:


1


2


3


4


5


6


7 THE COURT: Do you object to its production?


8 1m FREDERICKS: yes, your Honor) at this time.


9 THE COURT: Obj ection sustailid.


10 lJRDARROW: W e take an exception.


11 -liB. BIDDI1TGER, hoVl many peopl e have you t alke d to wi th


12 referenc e to coming dO\"ID here to testify in thiscase; do


13 you know? A Haven't any idea.


Q Did you with !lr Burne about it in Chicl\go? A yes eir. I


Q Don't you know that I gave you the money in the Ale1:andriil
I


Hot el and in th e palace Hot el for th e purpo se of getting I


infoI'II1..ation for me in reference to tlee people Ivl:r Burns I
had from our camp on your pay-roll and in your anploy?


Don,t you know that vras the sole reason? A No sir.


14


15


16


17


18


19


20


A


Q


That was part 0 f th e reason po rt of it.


REDIRF.DT EXAMINATION


21 MRlYiRROVl: That is all.


22


23


24 YR FREDERICRB: Let us clear this up


25 THE COURr: Before you s tart in. M'r Darrow, do you


26 reserve your right to call this witness for fUrther







What was the other consideration for the


I wanted to be clear on that.


yeS sir.


--,----------------------------,
j,453 I


I


I
I


I
!
\


I


THE COUR[':


examination?


money?


MR FREDERICKS :


1fR DARROW:


1


2


3


4


5


6 :MR:nA.RROW: I oqj ect to that upon th e groun d t his witness


7


8


9


has gone allover it, and I have cross-~t:amined him. and it


wi 11 mean another c ross-examination in the same manner.
,


I had a rlgh t to ask him this question as final question


10 on cross-examination. He has testified fully.


11 THE COURT: I do not think that has been delved into.


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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22pl MR. FORD. VIe have a right to close the redirect.


2


3


4


5


~~. DARROW. You have not a right to go into anything that


is not redirec t.


MR • FREDERICKS· The point is this, your Honor: Counsel


asked him, ltV/asn 1t it a fact'l.- that 1 gave you that $ 700


number on· it.


Wi thdr aw the


Now, your Honor, that involves telling theMR. DARPOW.


MR • rnEDF.'R leKS. Q Now, in regard to th is slip, this


newapaper slip of paper, :,ir. Bi tt ing~ry your t es timony of


'I'f,ursday was just read to you. Now, 1 will ask you whether


or not :,:1. Darrow did on the 15th day of August give you a


slip of paper torn froL', a newspaper with his telephone


to have you ge t inforrr,at ion for me," and the witness has


said that was part of the thing 1 was to do. l~oVl, 1 asked


hirr; what was the other part.


whole story ove;r again,. and involves. cros8-exati'inirg the


whole thing again.


MR. FPEDERICKS' Well, 1 will Withdraw it.


MR. DARROW' To thClt lobject--


kr APfEL. ITe object to that on the ground if they have


such a slip the elip is the best evidence and he canr:ot


interrogate a witness concerning any writing unless the


writing is produced and unless the foundatios~awti~1


/ question, your Honor. That is a matter we can'-largue to the


jury when the time comes, from the testimor:..y that is 3lread~


in. I


THE COURT· All right. I


6


7


8


9
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1 the interrogation of t~e witness upon that subject so as


2 to comply with the provisions of the code.


3 THE COURT. Objection overruled.


4 MR. ArrEL. We tak e an exception. I.e t t~e record 6rO\'l


5 that the paper naILed in the question 1; not produced and not


6 handed over to us.


It is not redirect. We object to it on that7 MR. DARROW


8 groun.d.


9 MR. FREDERICKS. Simply clearing up that situation was all.


10 MR. LARROW' How is t~at redirect, and redirect on recross?


11 MR. FORD· You have--


12 THE COuRT· Objection is overruled- Answer the question.


13M'R • ArrEL. Will ycur Honor :have the re cord show tha t th e


14


15


16


17


slip :i3 not produced here?


THE COURT' Yes, sir, that is the fact, that the slip is


on the table and is not before the court.


NR. APrEL. That ie all we want to show, the facts as we


I
not I


I


18 go along.


19 THE COURT. That is the fact, that the slip of paper is not


on it.


at t~is time before the court.


A Fe gave me a 61 ip of pape'r with the telephone nUL1ber


Q. And do you knowwhere that sliPiOf' paper is1 A No, sirj


A'l right.MR • t\?rF,L •


20


21


22


23


24


25


26


1 do not.


Q Did you think tr.at was tr.e slip of paper that I had







1 my band that 1 WilS talking about, when 1 was asking you the


2 other day?


3 rlR. APPEL. Wait a woment--we object to that on the ground


4 it is incorrpetent, irrelevant and immaterial, not redirect,


5 leading and suggestive, asking him what be thinks; trying


6 to correct testimony of the wi tness by undue and improper


7 methods; suggestive; and on tbe ground the p3.per is not


8 produced, no foundation laid for the interrogation of the'


9 wi tness upon another 61 ip of paper than the one introduced.


10 THE corm T. Objection overruled.


11 MR. APPEL' Except.


12 A Y8S, S ir ..


13 1vm. FREDERICKS" Q Have you any idea what has become of


14 that slip of paper? A No, sir--


15 MR. APPEL. Wait a mon;ent--we object to that upon the same


16 ground stated.


17 TEE COURT. Objectior: overruled.


18 MTI. AP PEL. Exc ep tion 0


19 A --1 have not any idea at all what bectime of it.


20 MR. FREDERICKS. (~ pave you any memory as to what you did


21 with it'? A 1 aIL pretty positive 1 gave it to you.


22 Q And state whether or root that was the piece of paper


23 torn from.a newspaper?


24 MR. APPEL. 11,'ai t a mon-~ent--'.\'e object to that on the same


25 grounds stated; no foundation laid for


26 the Witness upon any paper not produced, not shown to the







1 defendant and not shown to the w~tness and its loss not


2 accounted for; not redirect.


3 THE COURT' 1 think the last answer of the 'vVitness indicates


4 that that objection is well taken. Objeotion sustained.


5 MR. FREDERICKS' 1 think that covers the matter.


6 JUROR WILLIAMS. Your Honor?


7 THE COURT. Do you wish to ask this witness any question?


8 JUROR 'v'; ILLIAMS. Yes,. per taining to some discussion. 1 don'


9 know whether 1 understood tre witness to tell who heard


10 J. B. McNalLara offer him from five to all amounts ranging


11 from five to thirty thous and dollars on the train going


12 from Detro it to Chic ago, for his fr eedom?


13 A 1 stated that. 1 will state it again if tr-;e court wants'


14 me to give the names.


15 1:'R. APPEL. Wai t a moment.


16 JUROR WILLIAMS. Wh::lt 1 want to know is, who heard him


17 offer it.


18 ~,~R. APPEL. T..re wan ta to know who heard it.


_ 19 T'!TE COURT. Yes. The::tues tion is, Mr. Biddinger, who heard


20 the conversaticn, if anybody?


21 A Wty, :.:r. McLa Ir en, and R. J. Burns, and Will iam R. Reed


22


23


and myself, we were tbe four men that were in the C~l.r with


thelll.


24 THE COURT' IS t1':J.t all, ;.:r. Willians?


25


26


<-HIROR WlLLlAMS ~ That is all.
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FE ffiOSS-EXAUINAT ION.1


2 MR • DARROW. ('. ., v L .
"" Ihr.l/lO a.-_ren 16 the man who sits over here,


3 the second s'eat? A yes) sir.


4 Q >lr. Burns's representative here?


5 TPE COURT' 1 didn't hear the question,


6 MR • FREDERICKS· No,


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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tion.


me?


isn't he?


yes, the question i-vas, "Was he ]lfr Burns' repre-


-------------------------------,
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We ob- I


.And he is the representative of yr Burns in Lo s Angeles,


sir.


torne.1 not to answer for the witness.


MR FREDERICKS: Was that a question orvJas that ~,ddressed fo


MR :EREDERICKS: That is objected to as calling for a con


clusion ani opinion of this witness, whether he is Mr


]arns' representative in Los Angeles.


]!R FREDERICKS: J"ust a moment, I have a word to say.


MR APPEL: I ask that it will be done respectfully.


THE COURT: I think the wi tn ass ought to answ'er the ques-


lvfR KEETCH: You didn,t pu t it as an interrogation.


URDARROW: I meant it as that, and if tha"e is any ques


tion about it, I will put it as a question.


MR FREDERICKS: If 1{r Darrow desires to put it as a ques


tion I should not have replied.


THE COURT: All right. That settl es it.


lA'R mRROW: And thi s is UcLaren who sits h ere? A Yes


MR DARROW:
/


scntative here1t ?


1m APPFL: Let the wi tnes s an swer, your Hono r.


j mt to hi s answering for him; is t hat fair?


THE COURI': No, it is not.


:M'R APPEL: I ask your Honor to instruct the District At-
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of our car.


ments? A. yes sir.


yet.


-.
Theyv,'Sre not? A They had a private car in the rear


They Viere present? A No:.,: they were not present.Q


Q.


in the car to look at him, that is, in the drawing room --


they had a private
-


/
Q. He 'Was there with a baseball crowd? A .Pan :Tohnson


!


Q, They c 8me into the read of your car? A That is, three


or fou r of them did. I can nmne those, J::f you want them.


Q Whom?


MR FREDERICKS: That is obj roted to as being immaterial,


and 1~Cl0'skyand all that crowd, yes.


Q. D:> you know Alderman Tierney in Chic ego? A Yes sir.


Q. Was Alderman Tierney th ere? A Alderman Tierney carne


Q. Kept there a week or so? A 12 days.


Q. Were you folks the only ones v.no heard th e oonver
/


sation th ere? A yes sir.


Q. And this man was taken in Chic ago to lfr Reidt s apart-


Q Have you any doubt about it? A I oonitt know -


Q. Now, l,fr Reid was a Chicago policeman, wasntt he?


A yes sir.


UR DARROW: If he doesntt mow, he can say so.


THE COURI': Obj ect ion overruled.


,A Al.l I lmow is he was working for Mr Burns at the


time he says we met and I suppose he is working for him
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Team.


couple of safe-blowers arrested end they said they came


a s to hare it cl early ~efore you.


I don,t know vhatA


Wait a minute am have the question read so


Obj rotion overruled.


What is Quinn; a baseball man?


The papers Cc-J'lle out that day and said there Vlere a


/


Q


(Last question read.)


A A man named Joe -..ferrell presi dent of the White Sox


in to see the safe-blowers.


A Well)-


THE COURT:


he. does; I never saw him before or since; a man named


Q, You didn't take this man to jail and lock him up in


Chicago? A No sir.


Q You took him to Mr Reid's apartments, e.nd kept him


for 12 days? A yes sir.


Q Now, J.fr Biddinger, you come to the conclusion there


VI ere tv/o little slips of paper torn off a newspap er,


have you? A yeS sir.


Rooters Association, he came in, an d a man named Quinn.


Harry Grabinger, secretary of th e White Six Baseball


A


are talking about.


THE COURT:


unless they were there at the time of the conversation th~


I


I
I
I
I


I
!


1m DARROW: . We obj rot to that as not responsive.


THE COURr: Strike it out as not responsive, end we will


have th e question read.
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sir.


remembered -- when I saw this here from the palace Hotel


occupi 00.


that that one slip was the number of the room occupied by


A


Well, when IA


A That is what brought it


i
i


There' I


I


ITh ere was a telephone number onAnswer the question:


Thm you thought there were two slips?


When did that occur to your mind?


There was a telephone number on an envelope?


Telephone number on that?


was an envelope with a telephone


Ale:x:andria.


Q


Q


Q


Q


A About 10 o'clock this morning.


Q 'Where did that come to you? A I was upstairs looking


over the hotel register to see the number of the room you


J.462 I


I


I


!


A No. Th En I I.
I


remembered I\'las mistaken, that that came from th e Alexandri<."i.


Q When did it come to you there were two slips 0 f pap er?


an envelope, I gave you, wasn't there? A yes sir.


Q Do you s ay th ere "JaS another slip of paper? A yes


Q With a telephone number on it? A That is the best of


you up there, then it all came back tome.


back tome when I saw this.


Q Then you thought th ere were two of these slips?
/


A I remembered getting on e from you at the .Alex:andria,


I knew I was mistaken v.nen I .said this one came from the
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my recollection.


Q The s<::me telephone number that is on the en velope?26
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A I don,t remember what number was on it.


Q, DO you know why I g ave you the telephone number on th e


envelope and th en wrote anoth er slip of pap er wi th another


tele.phone number on it? A No, I do not.


Q, Had you ever thought cf any such thing as that until you I:
found that you testified the slipwas given at the Al ex:and- I
ria, had you ever thought of such a thing before that?


A I found it out when I found out I was mistaken with


the room number on it.


Q, Can youdescribe that slip? A Similar to the one-


Q About the same size and shape? A I don' t know about


the sha~) but the same size.
r


IQ IDo you know of any figures on it? A No sir.


Q, \Vhat did you do with it? A The best of my recollec


tion is I turned it wer to Captain Fredericks.


Q, And it is gone, just vanished? A I oonl,t know


whether it has or not; you will halJ'e to ask him.


1lR JDfiROW: That is all.


REDIRECT EXAMINATION


1m FREDERICKS: Wait a minute. We halJ'e not ",ot that


straightened out yet. When'<VCls it, the 15th or 16th.
-


when he gave you the newspaper slip or paper do\Vl1 in the


Alexandria? A I am not positive now, Captain. I cannot


think what day it was, either the 15th or 16th.


Q Was it the day before or the same day he gave
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1 envelope? A The w~ that came about --.
2 MR DARROW: I object to that. You c an answer the question.


3 THE COURT: yes, answer the question, 1fr Biddinger.


4' A I don't remember, then.. .
5 JfR FREDERICKS: All right.


6 JUROR GOLDING: Your Honor?


7 THE OOURT:~ Mr Golding.


8 .TUROR GOLDING: I want to know if he knows Georg e Lock-


9 wood? A I never saw him, \\Ouldn' t know him if I saw him


10 come in here; never saw him in my life.


11 JUROR GOLDING: Do you know what the charge is against Yr


12 I Darrow now? A yes sir.


13 JUROR GOLDnTG: What is it? A Attempting to bribe a


MR DARROW: That is all.


That is all. ur Burns. (
~,... If


There is one other cp.estion I wanted to


ask 1[1' Bidding e:'.


THE COURT: Call 1fr Biddinger bayk again.


1m FREDERICKS: I made a note of it, 8Ild I didn't ask him.


1m FREDERICKS:
UR FHEDEBI CKS :


juror. I


;rUROR GOLDING: Where were yon 0'" th e 28th 0 f november? I


A Th e 28th of November, I was in French Lick Springs, I


Indiana, abont the 28th of November, rightelong in there; I
I had charge of Frank Eckhoff, a witness in the case down I


there. ----1
!
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as follows:)


1


2
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1


(Guy Biddinger resumes the stand and further testified


3 MR FREDERICKS: You testified, U r Biddinger, about two


4 or three or four men, baseball players ~.nd travellers or


5 one thing an d another , coming in to the state room 'linen


6 you had ;r. B. YcNamara. Were they present at any tim e


7 while youyvere talking aver the $30,000 proposition?


8 A No sir.


9 :M'R FREDERICKS: That is all.


10 THE COURT: llr Biddinger, before you leave, I want to


11


12


call your attention to the fact that counsel for the


defense have reserved th e right to ask you some further


13 questions on croiss-examination. I pr esume you ex:pect to be


14 available. A Ivres going to Catalina for a V!.eek or ten


15


16


17


days, if you have no obj ection.


THE COUH.T: Will you be ready for this witness tomorrow


morning?


18 lrR APFEL: I think so.


19


20


Q Did you drink with him? A I never took a drink of


A No sir.


Q Drinking together.


" He came in th ere several tim es vii th some Whiskey ,


but he only stayed 5 or 6 minutes each time.


21 Jm DARROW: \Vasn't :roe O'Parrell the re all night wi th you?
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'J455l
whiskey in my life. I


Q Wasn't he there all the while? A Who, O'Farrell? I


Q yes? A He may haC'e come in there '7 or 8 times during


the night.


Q Any of the fellows drinking? A UcNamara was th e


only fellow doing much drinking.


Q Any one of your policemen do any? A No sir.


Q Any? A No sir.


MR DARROW: That is all.


1m FRlIDERI CKS : That is all.


THE COU R[' : .Tus t a moment. About the wi tn as s tomo rrow.


The witnesses should be detained as little as possible.


URrARROW: We will be rea~in the morning if we have any.


MR APPllL: If \ve are not ready in th e morning, we will


make some other arrangements.


THE COURT: All right.


MR DARROW: He probably cannot get aNay until 1[1" Burns


goeS,enywfJY.


llR FOED: I obj ret to that statement.


TP.E COURI': I di.dn' t h ear th e st at ement; woo t is th e


statement?


}lR DARROW: I didn't mean anything by it. I said he


probably could not get away until M'r BUrns did. If


there is anything wrong about it, I will take it back.


probably he can.







1 WI~LI.Al[':1'. BURNS, a witness called on be-


2 half of the people, being first dL1l~" ovlOrn, testified as


3 follows:


4 DIRECT EXAMI}TATION


5 MR FREDERICKS: State your name. A William J'. Burns.


6 Q Where do you live? A New York.


7 Q 'What is your business? A I am president of the


8 William J'. BUrns Dational Detective Agency.


9 Q How long h me you been so occupied? A Going on
I


10 three years.


11 Q prior to that what was your business? A I, for three


years previous to th at, I was making graft investigation


-:in San Franci sco.


Q prior to that? A For three years prior to that I


was making the land fraud investigation for the Interior


Department.


17 Q, Of the Government? A yes sir.


18 Q .A)ld do you 1o10w lxr Bittinger who has just been on th e


19 stand? A yeS sir.


20 Q State vvW th er or not he was in your employ in August


21 of last year. A yes.


22 Q Calling your a ttention to th e date, August 16th,


23 "
where were you l~ving at th~t time? A Chicago.


24 Q Where Vlere you stopping August 16th, 19 ill1 ? A Here,


25 at the Alexandria Hotel in Los Angeles.


26 Q At the Alexandria Hotel? A Los Angeles.







MR FREDERICKS: It is a matter of tracing that money, your


A Mr Bi dding er came to


A Currency.silver or currency or v.'hat?


THE COURr: Obj ection overruled.


MR APPEL: We take an exception.


Honor.


me DIl the' top floor and gave me $500 that he stated -


Q Just don,t state what he stated.


Q What did you <b VIi th that mon ey?


MR ROGERS': Just a moment -


MR FREDERICKS: In vihat shape VIas that mon e,r; was it gold,


~


against anyone else, not don e or taken plac e in his pre-


sence, nor even, as a matter of fact, the corroboration;


it is not allowable tobe introduced in evidence.


Q You knew Mr Bidding er at that time? A yes sir.


Q State wlether or not you had a meeting with ],[r Biddin


ger that morning on the top floor or n ear the top floor


of the hotel Alm:andria, near the el evator? A yes.


Q About V'lhat time in the morning was that? A Between


8 and half past 8.


Q And what occurred, \vithout repeating what VIas said?


1!R .APPEL: waite moment. We otd ect to that on th e ground


it cells for acts ~.nd declarations of the parties not in


the presence of the defen:dant, md theyere hearsay;


irrelevant and immaterial, md incompetent for any pur


poses whatsoever; collateral to any issue in this case,


'and the acts ordeclarations of third parties, not evidence
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1 MR.APPEL: Wait a moment. We object to that on the ground


2 itis incompetent, irrelevant and immaterial, calling for


3 the acts of the witness not in the presence of the defend-


4 ant, not binding upon th e defendant t and h eersl\Y', no founds


5 tion laid.


6 THE COURT: Obj ection overruled.


7 lfR APPEL: we take an exception. A I took it to your of-


8 fic e, repa ned to you.
- .- ,


9 MR APPEL: We move that that last statement be stricken out


10 as being h oorsay statement, voluntary on his part, and con


11 trary to th e c onstrllotion --
I .


12
1


MR F?RD:. It is an rot, 'lm8 t he did wi th that money.


13 IMR APPEL: It is an act, but it is a declaration.


14 MR FORD: He reported to him about the money, would be a


15 I fact. If he stated what he said it would be hearsay, but


16 I the fact he made a report is an entirely different matter.


17 THE COURT: yes,'I understand.


18 DR APPEL: When he says, vI reported", and reported, it is


19 a conclusion and statement of a declaration, it is a


20 conclusion 0 fad eclaration, a.'I1.d they cannot make a: dec la


21 ration and he cannot state what the declaration was, whe-.


anything plainer than that?


ther it 'lIas a report22


23


24 THE COURr:


or anything else •


Obj eo t ion overruled.


Can there be


25 MR APFEL: we take an ex:c epti on.


26 ~.rR FREDERICKS: After ],{r Biddinger handed you this roll







1 of money up in the Alexandria here, state whether or not


2 1!r Biddinger left you temporarily.


the bills and left you, how soon after that time did you


where? A Up to your offie e, the office 0 f the District


Mr Biddinger? A Almost directly affer that.


Where war e you st anding, wi th referene e


A Oh, 15 minutes, I ima'Sine.


Now, stat e how soon aft er th at, if at all, you met


15 minutes. And state ,mere you ,rent then, if a~-


How soon after he left you, after he h at given you


Q


or hovv long?


Q


Q


to the elel1'ator, when you met him? A I think I was sit


ting on a lounge that was up in th e hallway. I may have


been standing, but I think I was sitting on a lounge.


see him t¥5ain? A Just as soon as he rejoined me.


Q About 'ho\1'[ many minutes; a quarter of an hour, an hour,


A After giving me the money he went back dovrnstairs·


in the elevator.


THE COURI.': Obj ection OJ erruled.


\fR APPEL: \Ve take an etC ept ion.


1!R FREDERIOKS :


MR APPEL: We obj ect to that as leading and suggestive.


THE COURr: Obj eo tion sustained.


1m FL1EDERICKS: State what U r Bi ddinger did after that?


l..fR .APP:BL: We obj ect to that upon the ground it is call


ins for the conduct, declarations and acts of a third


part; not in the presanc e of the defendant and therefore,


they are hearsay.,
v'
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in this case.


Attorney.


We will ob-


In company wi th lJr Biddinger? A yes.
I


Now, in the office of the District Attorney·where


that we know '.'/m t th e qu eation calls for.


tion complete,9n the ground whatever happened there, wh st


ever was said trere, will be incompetent, :trrel evant and


immaterial, and hearsay, and not binding upon the defendant


in any '~y, shape or manner, and collateral to any issue


there in Mr Fredericks' offic e, between the parties named,


or vihoever th e 'tvi tness may name, so as to have my obj ec-


Q


Q


ject, your Honor, to .anything that v~s said by Mr Burns


or said by Mr Fredericks or to any acts ordeclarations


you say you turned t his money over, state who were pres ant


when you counted the money, if you counted it.


MR APPEL: we might as well put in one obj ection, your


Honor, so as to cover this.. We h8\le a reason for beli wing
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ER • APPEL. 'Vi::it a minu te--


MR. FREDERICKS· 1 wish to add to the question: That the


witness should not state anything tb3.t wn.s said.


We wemt it understood, your Honor, that


Q. State whether or not tha t is the sau,eMR FRE;DER 1CKS •


TEE COUR T • What is tl e ques tien now as amended?


(Question read.)


of the time, and n,yself.


MR • FREDE?lCKS. And what amount of money did you ascertain


to be in t re rolJ?


A $500.


THE COURT· Strike out the answer for the purpose of the


MR • BOGERS. Does our obj ection go to all of this?


~E COURT _ Yes, it is understood that your objection goes


to all of these Questions.


THE COURT" Objection overruled.


1m. APrEL· We except.


A l.:r. Biddinger, ~.h·. Veit~h, you were present, 1 think part


these objections--


objection.


money -state whether or not the money th'ctt you turned over


in the District Attorney's office is the S'lme rroney you


received from Biddinger and all of it? A It was.


THE COURT. All r igb t •


UR. AP'PEL. 1 migh t as well put in the object ion, for


Iiffi. A1'1'£L • No •


we should overlook it. Ee is leadi~g tre Witness and
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case.


THE caUR T. Ob jec tion overru] ed •


MR. ArrEL. We except.


A Yes, he gave me ~2CO.


MR. FREDERICKS. Q tn wh~t kind of money? A Currency.


Q And what did you do with that currency? A 1 sent it


wf.il.e you .were in San Francisco.


MR. APrEL. Wait a minute--we object to any acts or


declarations or any conduct on the part of the wi tness or


on the part of i,ir. Biddinger not in the presence of the


defendant; incompetent, irrelevant and in~aterial, hear


say, no foundation laid, collateral to any issue in this


suggesting. to him the anSi"!ers--we mi.ght as well put that


in so 8.8 to be technically correct in our objection.


TI1E COlmr· What is the question now before the court?


(Question and answer read.)


MR. FREDERICKS' The answer was stricken out.


THE COURT' The answer was stricken out for the purpose of


the objection. The objer;tion is overruled and the answer


is restored.


1ffi. FREDERICKS' Q Now, state whether or not you after


wards lllet ~lr. Biddinger in San Francisco and were there wi th


hirr? State wrether or not you were afterwards in San Franc


ieco wi th :·,~r. Biddinger? A Yes, sir.


Q When, if you remen~er? A August 26th, 1 think.


Q, State whether or not th. Biddinger gave you any bil] 8
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1 to the District Attorney at Los Angeles.


2 Q, Did you ever know Jchn R • Barr ington? A Never knew


3' him; never saw him in my life until 1 saw him onthe


4 witness stand here.


5 Q Was he ever in your employ? A Never.


6 MR. DAPROW' To tbat 1 object on tbe grour-d it is inc om-


7 peteItlt, irrelevant and imrr~ater ial j what are we trying to


prove here at this time by this wonderful man?8


9 MR. BURNS.


'j
1 object to your referring to me in that way.


10 THE COURT. The obj ect ien of tbe witness is sus tained •


11 MR. DARROW. 1 withdraw it then, it is not tr_u_e....__"_.".........c,,''',.~'',,


12 A ~jr. Rogers is tell ing him no t to withdraw anything.


13 TEE COUR T. Mr. Darrow has wi thdrawn the remark.


14 A Your Honor, 1 want to call your attention to the action


15 of :,Cl'. Rogers •


16 MR. DA'RROVl. 1 wi thdr aw the word "wonderful II •


17 UR. ROGERS. To what action does the witness refer?


18 MR. FRE:m:RI0KS. I..et us proceed •.


19 TEE COURT. GentlelJ",en, let us go on.


20 MR. FREDERICKS' If there is a question pending--


21 THE COURT. Wait a moment, Captain Fredericks. If there


22 is any affront to you, 1::r. Burns, that was contained in


23 !.~r. Darrow's remarks, he has withdraNn it. So far as


among therrselves, it is not a matter that the court can


interfere With unless it interferes with the progress of


24


25


26


what counsel may do at their table in conferring


thia tr ial in sonte way.
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1 A Very we} 1, ycur Honor.


2 THE COURT' 1 heard nothing and saw nothing, and ..
fi.l.r.


3 Darrow has vlithdrs.wn his remark.


4 A NmJ, if your Honor please, 1 would like to at this


5 time, call your attention to s ta tements that have been


6 made by Mr. Rogers in this court room that 1 carr ied a


7 swor d cane. 1 t is not true.


8 MR • ROGESS. Tha t is not true?


9 A This man also made a statement 1 was a suborner of


10 per jury, in the presence of this jury.


11 MR. ROGERS. 1 make it again, sir, and do not take it


12 back •


13 A Your Honor, 1 cugh t to be pr a tee ted and be parmi tted,


14


15


if you will allow me, to tell here what 1 know to be


true.


16 THE COURT. 11ow, the court will take action upon this


17 matter. Tte staten:ent referred to by i.1r. Rogers is one


Counsel may havethat the court distinctly remeffibere.


THE COURT. Yes.


MR • 'ROGERS. u e called for it, sir 7


a great deal of latitude in arguing a matter, but when a


witness is on the st2~d he cannot be SUbjected to a remark


here very quietly observing him and not in any wise


-such as llir. Rogers has just made.


1m • ROGEPS. Voluntarily did, and 1 replied as any man


would reply, sir. 1 did not start anything. 1 VViiS
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1 ing the decor un-, of your Honor's cour t • But whenever


2 he starts bristling, naturally 1 feel a little bristling


3 too.


4 THE COURT· 1 canTlot let the matter pass. 1 think the


5 witness was out of place. He is here for the purpose of


6 answer ing questions, such proper questions as may be


7 propounded to him and if he has any grievance in regard


8 to the conduct of counsel on either side there will be a


9 tin.e and place to take that up. The Court will hear him,


10 but it ic not at this time. There was :no occasion for the


11 remark offered by tre witness or by Mr. Rogers. The court


I
12


1


13
1


14 !
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16
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24


feels :£hatit should take sone action in the premises and


will do so befere the close of this witness's testimony,
\,


but Will not take ita t this mon,en t. You may proceed,


Gentlenen, wi th the exandnation of this witness.
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26







MR FREDERICKS: What was the question, yr Reporter?


(Last question read.)


1fR ROGERS: That was objected to.


lfR DARROW': The question \vas obj ected to on the ground it


is incompetent, irrelevant and immaterial.


THE COURT: Objection sustained.


1fR DARROW: And the answer was stricken out.


THE COURP: The answer is stricken out.


1IR FREDERICKS: Well, Ilfr Burns, did you know][r Lockwoa:ll,


or ever hear of him, the juror in th e l,fcNamara case?


]vfR APPEL: Wait a moment. We object to that, your Honor,


as incompetent, irrel~ant and immaterial for anY purposes


whatsoever; iii does not t end to prove any fact or iSBse


in this case in any ,my, one way or the other; it is


calling for negative testimony, your Honor, and negative


testimony is n wer admi ~ible at this time, until somethirg


that is affirmative in relation t hereto is sho"vm by evidenc e


then 'it can be rebuttal.


UR FORD: If ilonr Honor please


THE COURT: I will hear you, lir Ford.


MR FORD: If the court please, it has been charged by


counsel at various times here that .Tohn R. Harrington


n;ave $4000 to 1fr Franklin and it was ch arg ed in insinuat


ing questions that lIr Harrington got that money from: :'


ei th er th e National Erec tors Associ ation, th e l{erchants


Manufacturers Association or william .T. Burns Detective
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1 ~ency or Mr llirns pe rsonally. It is our duty, under the


2 law, to convince this jury


3 THE COVRT: I only want to knOVl th e theory upon whic h


4 you are offering the testimony.


5 :UR FORD: yes, your Honor.


6 THE COURT: Now, I will hear from the defendant, if he de


7 sires to be heard.


8 MR'APP][,: Your Honor, the insinuation, of counsel in


9 qpestion have nothing to do with the introduction of


10 evidence. Time and time or er again I h8\Te requested th e


11


12


court to instmet the jury not to pay any attention to


remarks of counsel on either side as to matters of fact,


13 which is proper. A wi tness has been on th e stand and he


14 has been interrogated about circumstances le ading up to


15 circumstances of that kind, and the witness denied it. v.e
16


17


18


have his denial, Mr Harrington,s denial of those things


as far as they went, his admissions in respect to associa


tion with men who were, as he thought, e:nployes of Mr


19 Runs here, are here in evidenc e. We have a right to ar-


gue those :f'acts to the jury and what other evidence may


possibly sho\"{ to this jury cannot be anticipated here, be


cause we may insinuate a fact; that is no reason. We might


insinuate, your Honor, that the man in the moo~ bribed


J"uror Lockwood, and I suppose on th at theory the man in the


moon would be calle d upon the witness stand before we


introduc ed anye.ridence accusing th e man in the moon of26


22\
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1 bribing Juror Lockwood. I suppose they have a right to


2 call the man in the moon to ask him whether or not he did


3 such and suc hat bing. Now, vrno ever heard of such logic


4 as that in criminal procedure or any other procedure?


5 The witness is asked) because we have a right to go into


6 his motives, his relation to the~ase, and his relation


7 to other cases, but you cannot go in and affinnatively


8 show those things unl EBs there is something to respond to;


9 you cannot anticipate what we m'\Y show or what we may


10 undertake to prove. The jury are to draw inferences from


11 the circumstances surrounding the witness Harrington.


12 Mr Har~~~ton answered for himself. It is not proper.


13 THE COURr: Read th e question.
\


14 (Question read.)


15 THE COURr: Obj ection overruled.


16 MR AP PEL: we exc ept •


17


1
18


1m DARROW: . Your Honor) may I be allowed to s~ a \'JOrd


to that?


19 THE COURr: yeS, I will hear you, Mr :Darrow.


20 MR DARROW: It \'JOn! t take a moment. It seemed to me in-


21 credible that a lawyer should ask such a question, but


22 ,. he has asked it and so far the court has overruled the


23 o'qj ection. Let us think for a moment. The issue


24 here on the part of the state is to prove that I gave


25 that money. That is the is sue. We have not reached the


26 defense here. We h8lTe a right to cross- elCamine wi tnesS8S
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1 any eywe see fit -- any way -- and we may seek to prove


2 this or that by th e cross-examination or by direct


3 evidence, and follow it by both, either one or neither.


/, The issue for the state is, did I do it? That is all.


€


7


8


9


10


11


12


13


Can they call John smith to prove that John Smith didn't


do it, Tom Jones -- that Tom Jones didn't do it, the


First National Bank. and they didn't do it, or the District


Attorney, and he didn't do it, or the Erectors' Asso


ciation, QIld thtV didn't do it, or the .American Federa-
I


t ion of Labo r, an d th ey di dn 't do it?


16


17


18


19


20


21


22


23


24


25


26







tion is answered.


THE caUR T. Yes.


If they


prove thatin making out a case,


1 scarcely know what anykdy could be


.'l>lme,


then Darrow did it.


everybody in the world but I didn't do this act?


Car; they at tt is


THE COUR T· 1 am not go ing to change the rul ing. The ques-


34B1l
1 never heard anything so preposterous and absurd suggested I


I


in a court of justice, and if we could intimate, your I


Honor, that somebody else rr,ay have done it, may they, in I
to


their original case'l'prove I did it, call in t~at men and


prove he didn't do it? Why, it is most preposterous.


evidence in prov ing a cas e agains t a defendan t. They would


have a right to prove that somebody else didn't do it no


thinking to ask that question, or to suggest tha~ as origina


~ffi. DATIrOW. We take an exception to it.


MR • FREDERICKS, The question was, ";'~r. Burns,did you know


njight have done it, tr:J.t is not the question. That is part


of their case to prove anybody with $4,000 didn't do it.


If so he would call in every man in the case who had $4,000


and say, "Did you do it?" He would say, "IJo," all right,


n:atter what suggestion n;ight have been made.


A 1 never saw him.


case," ttat was the '_luestion that we have been arguing.


MR. FREDERICKS. Was the question answered.


can ., there is no end on earthj anybody who had t-4,OOO


Ur. LochF'C'U or ever hear of him, the juror inthe McNamara


Ala 1
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2


MR • APPEL.


objection.
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1 t is arepet i tion of tte ques tion l i. t avo ids ourl


3 MR • FREm:HIC KS' 1 didn't intend it should •


. 4 MR. APfEL. You didn't intend it should but yeu do it.


5 r2'E COURT. You had better wi thdraw the quest ion ClS framed


6 and let the reporter read it.


7 MR. APi"Elr. Be cau E·e 1 don't want to--


8 THE COURT· Let the original question-oo whicb the argun:ent


9 was made be read and let the witness answer that question.


10 (Last question read by the reporter.)


11 A 1 never kne1."{ him and never heard of him until 1 read his


12


13


naILe in the newspaper, the accoun ts of th is tr ial--of the


Me NamaI' a tr ial •
/


14 MR. FREDF.R leKS. Q Do you know ,John R • Barr ington 7


15 MR. DARROW To that we object-


16 MR. APrEL· We object upon the ground it is incompetent,


17 irrelevant and immaterial.


18 WR • DA?'ROW. 1t has be cn answer ed one e.


19 ~m.. APrEL. Not redirect.


20 MR • FREI;EP. 1OKS • 1 \Y i their aw it. Was Jehn R • "p'arr ing ton


21 ever in your employ in any w~y, s rape or forrr:7


22 APPEL. Wait a marren t •


23 ~m. DARDOW. Tha t 'has been answered too.


24 A l~o.


TFE COURT. Strike out tre ans'lvsrfor the purpose of tl'e25


26 objection.
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1 MR • APPEL' We object on the ground it is inCOD'lpetent,


2 irI'elevant and immaterial for any purpose whatsoever, col-


3 lateral to any issue in this case.


4 THE COUR'l" Overruled.


5 MR • AP-rEl.. \~r e except.


6 THE COURT. The answer is restored.


7 MR. FHEDF:RICKS· Q Ylas Bert Franklin ever in your employ


8 in any Vi ay ,shape or forn,?


9 MR • APPEL. We object to tha t on the ground that it is


10 incompetent, irrelevant and inmaterial for any purpose


11 whatsoever i it is call ing for a con~ 1us ion and. opinion of


12 the witness, no foundation laid and it doesn't tentito


13


14


15


16


17


prove any is",ue in th is cas e aff ir nlatively or nega. tiveJ.y
/


in any Vi3.y against tJ:e defendant or to [-rove any other


element of the facts c'harged in the indictff;ent.


1"E1 E COlJR'I'. Overr ul ed.,...


MP • APPEl' We except.


18 A No, hen ever Vi as •


19 I,m. FRI<~m;R1CKS· Q Did you ever have any de;:,;.l ings in any


20 V'u.y, shape or forrr., With either :.!r. P'arrington or ;.~r.


21 Frank1in, either directly or indirectly?


22 MR • Al1PF.L. ".Va 1 t a mor;ent --we obj ec t upon tJ: e ground it is


26 offense c~arged, or negatively. It is no pr:-of against th


incorr:petent, irrelevant and irr,,"aterinJ for any purpose


whatsoever, that it is not direct evidence tending to prove


affirnatiYely any iSflue in this case or any elen,ent of the


23


24


25







~484


1


2


3


4


5


defendant, doeen' t tend tc prove a.ny f~'tct against the I'
defendant or prove any eJecent of the offense charged in thel


h:dictment, and it is collateral to any issue, and upon the


further ground ttat it calls for a conclu8ior~ und opinion


of the IV i tnese •


6 THE COURT· nverruled.


7 MR • kPPEL. We except.


8 A no, 1 did not.


9 UR. FPEDF.FICKS· Q Did yeu ever ha'le any deals ei ther


10 d ir ec tly or ina.ir ee tly with ;/~r. Loc kwood or Captain Wh i te


11 or Mr. Bain?


12 MR. APPEL. v: e obj ect upon tr.e ground tha tit is incorr.-


13


14


petent, irreJevant and in:ILaterial for any purpose wbatso
/


ever, and doeen' t tend to prove any issue in this case


15 affirmatively or negatively-


16 A No, 1 never did.


\


has never been before asked i:r. any court of law for the


ind io tment, and upon tb e fur ther gr ound th at the quee tion


rr.R. APPEL. Or any element c,f the offense charged in the


T'PF. COURT. \':ait a moment. Strike out the anS'Ner.


purpose for which t~e question is asked.


TPE .COURT. Objection overruled.


MR • APPEL' 'Il e except.


A No, 1 never had anything to do With any of therr, 1 didnt


know them.


?fR. FBEDEPICKS. Q. Did you ever have anything to do


17


18


19


20


21


22


23


24


25


26
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McNamara cas e1


aaked or for any other pnrpose.


THE COURT. Objection ove-;:-Tuled.


We take an exception.APPEL·


in the most imaginary way tend to prove any scintilla or


or any business dealings either directly or indirectly


with any juror or prospective jill'or in the Mc}!arr,ara case


that you know of?


MR • APPEL. VlTai t a rr,oment--w~ ob j ec t to tha. t upon each ani


all the grounds stated in our last objectior:. to the last


tice for the purposes for which the question is being


any court of law or jestice.


TIrE COURT. Rverruled.


facts against the defendant, and upon the ground that the


question asked by tte witness, and on the further ground


that it calls for individual testin:ony not admissible in


MR. FREDERICKS Q Were you ever employed ei ther directly or


indirectly in the matter of invea:tti.gating jurprs in the


question has never been before asked ir any court of jus-


it is incompetent, irrelevant and imnaterial for a:r::y pur


pose; that it doesn't tend to prove any elen.ent of the


offens~ charged in any way, shape or manner, that neither


negatively or affirrratively does it tend in the remotest or


MR. APPEL. Yv'ait a moment--we o~ject upon the ground ttat


A No, 1 never did.


MR • APPEL. We take an exception.
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MR • FR:b~DERlr,KS.. CI'Q)sa-exawine.


MR • ROGF.PS. Will ycur Honor let this cr08s-cxanina tion gp


until 9 o'clock? 1 had a physician with me all night and


1 am to cross-examine this witness ?~d1 am not well.


1 would rather 1 et it go un ti 1 tomorrow.


MR. FREDERICKS. Why not make it 101 1 have no objection


to ita going over but at 9 o'clock.


THE cotJRT. Now, gentlenen, before we adjourn there is a


n:a~ter here which the court must take action on. It is


impossible to prcceed properly witb the conduct of this


tr ial ard allow any par ties to bring their personal dif


ferences into this court room. They are here for the sole


purpose of try.i.ng one issue. The particuL:..r inst:ince that


occurr ed her e, :.lr. :SUr' ns-- Mr. Darrow made a remark 'rvhicb


he pron,ptly and irmnediately wi thdrew and from his manner


·of so dOing 1 must assume that he meant nothing by it, and


no harm by it. Appar'ently there is some personal differ ence


that has existed between ;;1:. Burns and ~ir. Rogers. Tte


Witness as such went out of his way to bring up that


personal difference. That cannot be done in this court.


When that did occur it was the business of counsel to


refer that matter to the court for adjustrIlent. Th2.t not


haVing teen done tre court is left no alternative but to


declare--seens to me the very obvious fact that this per


Bonal altercation is an unlawful interferrence with the


proceedings of th is COUl't, ter-ding to interfere wi tt the
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due course of the tr ial and the court constitutes .... as111


a contempt of court for which ··f~ Burns is fined the sum..f~l •


of $25 and ~ r Rogers is fined the sum of $25.,"!r.


(Jury admonished. Recess until 9~30 July 2nd, 1912.'
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QI Aueln \.AUDt' Law (.1)" 591 2
{


1 Tuesday, July 30, 1912. 10 o'clock A.M.


2 Defenctmt in court with counsel. Jury called.; all pre-


3 sent. Case resumed.


4


5 CLARElWE S. DARROW on the stand for fur- •


6 ther direct examination.


7 UR ROGERS: 'M:r Darrovr, on last evening, having interrogat- \


8


9


10


11


12


ed you as to \IDether or not you had a conversation om


October 511 with Franklin, and \mether you gave him a 'check


on October 6th, I as~ou if you gave. him any cll ook on


October 6th, and you said you di d not. A I did not, for


any purpo~e.


13 Q, I will ask you if you gave him any c heck approximately


14 at that time. You my you gave it to him the 5th? A I


15 gave him a check on october 4th for $1000 at his request.


16 Q


17 Q


Is that the c heck? A That is the c .heck.


Corre~tly dated, the date you gave it to him? A It


18 vas.


19 Q For what purpose di d you give it to him? A When-


20


21


22


ever he needed man 6j' for himself and his men and his ~


penses, he asked me for it and I £!J3.ve him money, sums from


$200 to $1000 by check.


23 • Q By money for his men do you mean to pay the men that


24 were working' for. him? A To J;S.y for the work and his eiC-


26 Q, Did you give him this c heck or any other check for


25 penses.
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1 purpose 0 f paying Bain or any other j uro r any money v.hat


2 soever? A I never did.


3 ltR ROGERS: I offer this check in evidence.


4 A Might I suggest, Mr Rogers


5 Q yes sir. A tha t the check be withdrawn and the


6 photo~raph be sUbstituted in t:te record?


7 1lR ROGERS: At the proper time, Mr Darrow. We willintro-·


8 duce the check first.


9 JvTR CLEBE:: Defendant's exhibit O.


101m "ROGERS: I read the exh i bi t. ( Reading: ) "Los Ang e1 es ,


11 Cal'ifornia, October 4, 1911. Commercial National Ra.nk


12 of Los Angeles. Pay to the order of Bert H. F.r:anklin


13 $1000." figures-- "One Thousand Dollars", written ont.


14 "C. S. Darrow, Trustee." Endorsed on the back, "B. H.


15 Franklin. Los Angeles Clearing House 33. First National


16 Bank, October 6th, 1911." Now, Mr Darrow, reading from


17 rage 369 of the record I call your attention to the testi


18 mony of Bert H. Franklin as follows, commencing at line


19 17: "I asked him if he wanted me. He then asked me


20 what I tho~ht abOut }Ir Bain." Row, thiw- is on October


21 6th. "I asked him if he wished me to s ea l[r Bain along


22 that line and he said yas, and asked me if I thought I


23 could get him. I told him I thought I could; that Mr Bain


24 was the kind of a man if he didn't want to go in that '~y


Q5 11~ he would come out and tell me so, and ttat would be a


26 would be to it. He said, all right, I will give you a
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1 check for $1000. He turned to his desk and wrote the check


2 and handed it tome and I left the 0 :ffic e. ". . Now, that


3 is October 6th. Did anything of that kind occur, or such


4 a conve rsation happen between you and Mr Franklin?


5 A vmatever i


6 toMr Bain,excepting,possibly, as I wo:g,]d any otber-j.uro.r
- ---- -----


7 on October 6hh, and I gave him no ch ECk on Octok~!:_ 6J~h""----


~-- -"
8 Q At thatti'Jiie<n.-'d~oy01.1, "Do you want me to


9 see Mr Bain along t hat line?", and did you say, IlYes. ", and


10 did you say to him, "Do you think you can get him?", and


11 did he t ell you he thought he could, t m t Mr Bain vas the


12 kind of a man if he didn't want to go in t mt vay he would


13 come out and tell Franklin so, and that Vlould be all there


14 would be to it, and did you faY, "All right, I will give


15 you a check farr $1000", or anything like tha.t at t!'at


16 time or any other tim e? A No sue h conversation wer


17 took place between ns at any time •.


18 Q Now, there are a whole lot of statements in there


of that kind. I discussed Mr...;B::;:.a=i_.u.=.".::.,t~h_h:::J.m:::":::.:..._26


19 about ':hat he said to you and what you said to him about


20 Mr Bain. Vdthout going over them word for word, or seriatum


21 I will ask you if you ever discussed with l!r Franklin any


22 thing about improperly approaching Mr Bain, paying him any


23 money, buying him as a juror, getting him to qualify, or


24 anything of that. substance. or purport or effect or


25 inclination or 1 €Rning, one way or the oth er?
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1 Q Now, a t the discussion 0 f Mr Bain wi th him, have you


2 any recollection of Ylhat he said to you and what you said


3 to him? A My recollection is not very definite, but being


4 refresh ad by reports and such recoIl ec tion as I have, I


5 have some recollection of it.


6 Q Well, state it. A State what?


7 Q yes--


8 MR FORD: Just a moment. If the court pI ease, the witness


9 has said t hat his recollection was refreshed by repo rts,


10 and we would like to see those reports; we are enti t1e d to


11 . that, under section 204?


12 UR ROGERS: I do not think so.


13 MR FOBD: The witness is just nO\v about to state that his


14 recollection is refreshed by reports which he has read,
. {


15 and ',';e are entitled to see those reports.


16 J.ffi ROGERS: G9 and get that big book of reports. Now,
,


17 you may state t11e conversa1i.on .• I will show cO'UIlsel the


18 reports.


19 M'R :EREDERICES: The further obj ection, that the time, place


20 persons present, hEINe not been stated sufficiently.


21 lfR P.QGERS: That is not the rnlewhen it is a defendant.


22 UR FRFJ)ERICKS: There should be same attempt at-out it, a


23 gen era 1 conversation t mt may have occurred at any time vrith


24 in a period 0 f two months, is not a clear question to per-


25 mit th e wi tness to answer.


26
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state what his views or his reasons were for t.hat; we are


objection to that.


upon to take the stand and directly state what happened and


UR. ROGERS. There is no rule requir ing us to lay the


foundation as to contradiction where the defendant is called


not contradciating, we are explaining.


MR. FORD· We are entitled to look at those reports.


THE COURT. Counsel has se,nt for those reports, and 1 preSUlt


intends to present them to you as quick as they can be pro


duced in court, and it may take a few minutes.


MR • ROGERS. Yes.


THE COURT. He can go on on SOfl,e other matter.


MR • FORD· Yes, on BOrte other rna tter, we have not any


THE COURT. The court took no action because Mr. Rogers


illiKediate1y sent for the reports.


MR. ROGERS. 1t is jus t 8 in~p1y a gener a1 report on ;,!r. Bain.


A That is what 1 rr1eantby "report." It has been refreshed


also by consider ing the matter of :,~r. Bain and the length of


MR • FORD· 1 understood counsel was going on--


tirr.e he was in the jury bOX, and Mr. Franklin's tes~irnony,


1 have some remembrance of it myself.


MR. ROGERS. Q You may relate what he said to you about it,


as near as you can recall it, and what you said to him


about :,'~r. Bain, and all that was said.


MR. FOED. We object to the Question at the present time


until we have had an opportunity to examine the foundati


upon that ground, that the found~tion has not been laid.
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he natter until the


recoll ect ion is


have a: r ieht to cross- I
I


It may be I
say t


I


Will, I


I


1 do


fa testimony.


to them, too.


if we desire
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to finish it.


have always been required to produce


any of our witnesses refreshed their


take up.


we will sit right here. We are on that


Probably not.


We wUl stop the trial right here, your Honor,


the reports.


is undoubtedly some other branch of the


Probably we wont.


We do, your Honor) and we


examine, under the law,


MR. FORn·


clerk gets back here.


but it is our duty to see whether we wi11 or net.


MR • FOGERS.


MR • FORD.


when he 'See the reports we wi 11 have


4 I sUbject they


5 MR. APPEL.


6 SUbject and


7 MR. FREDER leKS •


8 any lI.emor andum


9, memory on.


1


3 MR. FORD.


2 unt il we


24


23


25.


26 !
I
I


14 MR. FORD. Tveitmoe didn't ref


19 it is of suff icient importance


20


21


22


18 refreshed only in part by the memorand,) and 1 do not think


10 MR. APPEL.


11 MR. FREDER leKS •


12 THE COURT. You


13 lAR. APPEL.


15 t es t ilIlony •


161 MR. APPEL· No, but you did.


17 THE COURT. The Witness has stated
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I can state without the reports, your


ed his recollection from.


of f act, we do not anticipate we will have any


to the question, but we want to see wbat the wit-


4 THE WITNESS. 1


3 ness has


1


2


5 Honor.


6 THE COURT . Of course, it is ir ~ular to proceed without it


understand~.ng,


it to counsel.


have any


7 but we will proceed without it now,


8 Mr. Rogers, tha t you will produce it


9 MR. ROGERS. Yes, 1 wi 11 produce the on!y


10 knowledge of.


11 THE COURT' Yes, sir. All right, go ahead.


12 I MR. ROGERS. Q. Go ahead and relate the conversation as near


13 as you can recall it about lftr. Bain and all the convers~ltion


14 you ever had with Fr an k} in about Bain. A 1 probab~y could


15 not do that,lL:'. Rogers, but 1 will give you the substance


16 that 1 can remember •


17 MR. FORD. At what date was this? pardon me.


18 A various dates, Mr. Ford, 1 couldn't give you any special


19 date. If 1 may preface it by simply saying that in every


20 instance where we passed on a juror all the lawyers and :l.r.


21 Franklin were consulted, Mr. Franklin because he not cnly had


22


23


24


charge of the getting of special reports on all jurors--l


mean general reports--but also special reports wherever


a juror was left inthe box With any opportunity of taki~g


him. The majority of the jl:rors, of course, \,-,ere not


accepted by anybody, passed out and disqualified,
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1


2


3


so state. :.1r. Bain Was one of the earl ier jurors and amongst I
the first who was accepted in the first bunch. :.1r. Fr ankl in


told me what the reports showed, tha t Mr. Bain "'. as a car-


4 penter, he had been a working man all his life. pe didn't


5 tell me, as he stated, that he had ever been opposed to unio E


6 he told me that he had known :,~r. Bain~ and believed he would b
_______-~ __,., d$i:t (WIl;Il


7 a good juror. Our effor ta, of cO\lrs e, in that kind of a


case, was to get as many men--


MP~JJSt~-:-w~_:_e~_~:_:I_I:_'_ ~--.",j,.
witness's motive. The question now before


8


9


10


11


12


13


the COU~8


/"-


calling for a conversation concerning Bain a~d~we move to
. //


strike out the corrrrJent of the witness'¥l)urpose as not beine
/"


responsive to the question. ~~


14 THE COURT. It is merely eXp"~atory, I think, to the con


15 1 ver.ation, to make ~1igibJe.
16 MR. FORD. After he has answered the question, your Honor,


I
I


way of modification, I
I


s ro,r '} conver


. ' \ \ \.
\


necessary may be made, but the


anthen


be recited in substance, at least, and
•. < I . '


any'exp.lana~ion; it is different from a
, .,: t


I .' r I ~


question.-P'l.-!'t' ,to a witne~ss that calls for a yes


17 any
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1 THE COURI': The objection is overruled. I think the \vi.t-


2 ness is within his rights.


3


4


i


MR FORD: It vms a motion to strike out.


THE COURT: The motion to strike out is denied.


5 MR ROGERS: Go ahead, lfr Darrow, if youc an. A Why,


6


7


8


9


our efforts in this case, as in all cases, where labor


and capital \~re involved was to get, if possible, as many


men who were working men and vlhose natural sympathies would


be With our side as we could get.


10 ·MR. FORD.: Now, if the court please, I move to strike


11


12


13


14


out the statement of t he witness, "Our effort vas to get


working men in labor and ca pital cases It, and so forth, as


not being responsive to the question before the court,


\vhich is, "What was the conversation. U


15 MR ROGEBS: Now, if your Honor pI Ease


16 THE COURT: You say your efforts were were these your


1""/ instructions to ],fr Franklin? A I told Mr Franklin on


were interested in.


THE COURI': Motion to s trike is denied.


every occasion that that Vias one 0 f the main things ...ve


Go ahead, if you can. A Mr Bain sat in the


By Itwe had frequent .. discussions," who do you mean,


box: a long time and we had frequent discussions about,.--


l!R ROGEBS:
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Mr Darrow·? A All the ]a wy ers, and Ur Franklin and per


some rI the men who were wa iking for Franklin.
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ter.


MR ROGERS: Never min d t Lat. Explain fully your reasons


for --


MR FORD: I have a right to midd something. I am address-


ing a motion to th e court.


THE COUffi':. And counsel has consented that it be stricken


Your Honor, I am


out.


MR FORD: He said, "Never mind it".


not accustomed to aee'~ that kind 0 f language in court.


THE COUR[': That is what you ment, was it not, Mr Rogers.


MR APPEL: ur Rogers meant that he didntt care for that


statement.


MR tOGEPS: If your Honor please, this is the defen mnt,


and these infinitisimal andpuerileobjections for the


sake of breaking up the testimony of the \v.i.tnes·s and


ed that his natural sympathies would be --


MIl FREDERICKS: That is, by 1fr Franklin? A -"_ By Mr


Franklin, ye s -- with th e wll1rking classes. That he ha. d


been a carpenter all his life, and M'r Franklin said he'viB.S


a man of independent character, and he thought he would be


a goed juror. On my examination of him he made answer


tba.t he helped organize the first union ever formed in Los


Angeles --


1m FOtID: Just a moment. To that we obj act upon the ground


that it is not responsive to the question. I think it is


apJ.Cll. rent tlat it is 1 ERding
i
to an entirely different mat-
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Mr Fredericks; the court ",;111 take care of


this matter.


Am FREDERICKS: I know, but we don't 'Want this witness


to make a speeech on thestand. He is an able, capable law


yer, who knows how to put his best foot first, but he is


nO'll a '1;1 tneas --


MR ROGERS: I take anecception and I ask my. exception be


entered right now.


MR :rnEDERICKS: It is entered. But he should be treat-


ed as any other vv'itness is, and not pennitted to make a


speech on the wi tness stand, and to run along and make


a running statement and speech, to vhich we cannot ob


ject. That is all we ask for, that this 'lt7itness be govem


ed by the same rules other witnesses are, so we may con...


fine the matter to see what we "vant to obj a:: t to, if we


want to Object, .but not permit him to make a speech. When


it com es to making a speech to the jury, making an addre


to the jury and going over these matters, he will have


venting him defendang himself and presenting his case, are


rotten and wrong in every court in this country, and I


will stand here to say so every time I can.


MR FREDERICKS: Now, may it please the court, that is not


the purpose of the pros ecution --


THE COURT: No.


1m :FREDERICKS: -- and they are not rotten and the,{ are not


wrong --


THE COURT:
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21
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23
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26
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4


5


6


7


8
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10
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peculiar advantage of doing that --


1m ROGERS: I 'take a further exception.


VR FREDERICKS: if he chooses to, a.nd undoubtedl~{ vr.i.ll


be able to do it -


l<fR ROGEHS: We take an exc eption.


MR FREDERICIffi: -- now, a,fter alU th ase exc eptions -- but,


on th e wi tness stand, un del' oath, we maintEdn t. hat he


s heul d be bound by t he same rules that ot her va tnesses,


and if heis going to stray afield and try to make a speech


on the wi tness stand, a.nd compel us to make these obj ec


tions -- we are making them against our will; we vvould


rather not have to make them; we would rather not have to


make them; we wouldJather ' he v.ould go


along without obj ections, but if he doesn't observe the


rul es or his counsel Co es not observe the rul es, v~ have


got to make them, t rat is all.
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ground that it


this jury as a


Now, your Ponor,


irr:pr oper, and a


purpose of not cutting off


Witness who has his pecu-


not a witness like the average


ideas, his narrative way of


Fe probably has a better command of


aw and as to rhetoric that


law ty which the witness must frame and


tested by the ability and by the knowledge


or convey them to the jury, if it were so,


the manner in which the witness should be


'yer ex?-mining him, and 1 have seen lots of lawyers


so def ic ient in knovlledge, both :t.o..-.


/
I


ascribes to the witness an impure


to make a speech. We object to


we ask of your Honor to permit the ex~in~tion of this wit-


fraudulent motive, and places him


tr ickster, and a fr aud


ness in tbe manner we are pr ceeding, for the purpose of


MR. APPEL. Your Honor, we take an exce t" attitude


a sense and to the meaning of everything hat Mr.


Fredericks said here in~uting to the witness a


his part to make a speech or impute to the wit


expediting this


his narrat ive • That


liar way


language than the or dinary witness, and that there is no


par t icu~ ar rul e


Witness, your Honor,


for answering in the way he is answering, or imputing to


counsel on the o~er side of the defense


part to give opportunity to the the stand


22 then, your


23 examined '11


21 lethe"


25 who


24


26
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1 couldn't spell their name rieht, and


2 to puiJ'''"e:l1 lntelligent witness on the stand and have


and who


this examina-


to show to th k


to go upon the


on to say what were


his mind and prevailed


allowing that jurpr


He is stating his sentiments,


they certainly have that right,


upon counsel on the other side. Of I
I


a r i ght·--they have a r igh t to keep out!


responsive to the object of the examina-


ave, but there is nothing in the statement of the


that would injure any cne except that it would show


the attitude of the Witness's min~~=.


No harm done--there was not'hing said here that wouldtion.


to have his


conclusio s or opinions;


and counsel here said mind that," he addressed that


iemark to the witne "Never mind", going into that, and


immediately question that would bring the witness


21 in any way


3 answer questions ir.. the manner that would convey . eas to


4 I the ignorance of the one examining him, and her , your Honor


5 we find a witness who can answer


6 can premise his reasons why, and


22


23


24


25


261 exa


I


15 I does no injury to any


i6


17


18


19


20


7 tion is--what is the object? It is


8 jury why it was that juror Bain was


9 witness stand, and this


10 the considerations that


11 inthe mind of his cocoum e1 the


12 to remain on the jury, and is the 0 bject of this ex-


13 aminaticn, and perhaps anticipating that


14 point, is going a stray, but it cuts no figure and
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1 was allowed to remain on that jury. We ask that_


2 allowed to explain what were the motives and his


3 of mind that actuated hinl in not objecting to ju cr Bain,


4 and that is legitinate evidence.


5 TEE COURT. Gentlemen, the court is amazed this heated


6 discussion that arose, that the record wil show, from a


7


8


9


10


11


12


13


14


motion to strike out a portion of the ajPwer, which counsel


on the other side imrrediately concedeo/Nas a correct motion.·


MR. ROGERS. no, sir, 1 beg your Hon~ ' 8 pardon; 1 did not
/


so concede and do not now. /


THE COURT· 1 inquired of you vv0her or not your staten:ent,


"Never mind" was a consent tOjthe motion to strike.


1m • ROGERS. 1 didn t t under::ytand your Honor--


THE COURT· Then what is y6ur understanding here?


hat attitude--


15 I MR • ROGERS.


16 I your Honor takes me in


isunderstanding, because before


or convey that meaning if I so in-


your Honor '6 pardon. I didn't mean I


19
20 formed your


21 to say it.


22 TEE COu~T. ;'hen I affi still reore concerned to know what


23 you meant. /
/


24 MR. ROG/S. This is wh3. t I meant: In the examination of


25 the re90rd last night and a continuation of the attitude of


26 ,~ir~ a tr ial lawyer,


I


17 THE COURT. That is )pe attitude in which 1 tock you.


18 MR. ROGERS. No, yo Honor, 1 have been mieunders tood. 1
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1 who has seen these things very many times l itueans2 to me /


2 that tiro Ford is making these objections, as they are SbOW/
,/'


3 by the record of yesterday which 1 have before me andr~vhich
,,/


4 has been studied by nJe, means that Mr. Ford is doing nothing
//


5 but trying to break up l.~r. Darrow's testimony ~/rth objec-
/'


6 tion after objection, puerile and infiriteS).£~ll done for no
/


7 purpose in the world but to break up tr~continuity of the
/


8 narrative and destroy the effect of;the testin:ony of :~r.


9 Darrow, which is proceeding in a ~ry gener~tl way, it is


10 . true, but in a way which we~aright to ask the wHness


11 to test ify. If your Honoywan ts to sift here a week and have
/ .


12 me ask these mal} ques ons as they m~ght come along, 1


13


14 in (;lr. Darrow"s stimony that was not proper. that should be


15 given. S ,e of it, possibly I may not have been responsive


16 to the


17


18


19


20


21


22


23


24


25


26


---
question and that is the puerile objection







undertaken


answer came back


in other vlords,


I f'B¥, and I maintain it,


Mr Ford's meaning is noth-


has come up. The court has


ing in the world but a attempt ·odestroy the continuity
I


of this narrative, ia his obj ret peurile, and I


have nothing to t a~e l:ack.


TEE COURI.'~ I thi~ we have gone into this matter too far


already. I ca~t agree with counsel. think that it


is, at least /~.aking the ~lork ~f thisEUUll ation much


slo~~r to !~into these matters in a se.mi~e sonal yay


21 coun sel to obj ect or not to


22 which action would be a serious invation


11 it vas jus t simpl~"


12 and I have nothing


23 of cOUlB3l, a,nd whether or not thedefense


24 the prosecution's motion to strike out was


25 the court assumed that it was taken, because it


26 ion and the portion 0 f th e answer to v.n.ich


9 I immediately asked th


10 in thesame words that we


13


14


15


16


17


18


19


20


~.l----h-as--n-o-=-be~~Said here tba~ ::=Oughtn~
2 tie. t your Honor does nahant t a !mow. On~ a


. 3 is po S3ible t hat I have not ask Ed th e mlestion1. to


4 bring itt. Mr Darrow being a la,\"''Y er lmo~~s soon as 1e


5 finishes his answer, I will ask that questi", or, ought to,


6 at least, and a soon as I ask it he ans~rs, as upon yes-
. / .


7 terday, on five d ferent occasions ,/:If your Honor please,


8 a motion to strike Vias made be ause it vas not l~sponsive.
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our Honor to take


whether my ability is


o.


v",.............·l...!>cken out ly 0 rderdirected,


vas correct a


appears


Ford. Your motion has


]lR


conceded by


THE COURT:


If th e court pI ease, my motives have bee attack


s a:y this to th e court, Yj.4her it


on or no t my un~rstanding


the motion to strike out ba,.!not been


_~he law prOVine! certain tes-


o question abotlt your motives, :M':r
/


en grant ei, and th e court has
. /


Entire con fidenc e in your· osi j6n being the one that


you ought to take , as you i 1(erpret your dlty in that


rna tter, an d no cri ticism upoti . e performanc e of your duty.


MR FORD: yes, then I ~~l~Sk Y ur Honor .to protect me


from suc h vrords as puerilEI' and rott n .. whether my at-
. / .


tempts be so awful as~o bepuarile


rotten in this mattev, I have a right to be protected from
I


I
suc h language in this court, and I


I
some steps to protect me fran such


I
TEE COURT: Youke quite right in t bat.


I


1m ROGRES : II that behalf, I ca11 your
I


to the recOJ';a at 5904, and if I haven't


those wort to that record, I never saw a recor


have a 19ht to apply it to.


1m FREJi)~RICKS: I don.t think counsel ever
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the term here) or from the use offrain from t


1 ar tenms. Now, letts get along.


:MR HOGERS!l;fr Darrow, you may state vARt 1\rr Bain said


in ~our fearing vti th respect to his qualifications, which


you s t~{.ted to say in your an SV'fer) but Which ViaS stricken


out,jnd why did you keep him on the jury. Thcplain your-


se¥ fully in. that respect. ..______----


1,~R '":HillD=1=E::RI::;:C::KS::-:~-;T;-;h:-i;-s-r-e"::-f7'Oe~rs~-r'"to-in court) does it) Ur


__"",-_-~'''''-'''~-'"'''-'''''-''''"'''''''''''f-"<-~,.'''.'''R'''''''''''''''''''''''''~"..."""">-,,,, ••_""-_....~,.._~"~.....~....".,'


--"""Yc"'~'''~'''~'"~''''-''5,30


THE OU~~ It isn't CL question of \'frat the record mo/
.r/


/,,,


sho\ on tfl..at matte::') but the use of lengue.ge of that kind
, /


cal ed for just exactly such a delEW as has oooyfred here)
i


I


and it acc omplishes nothin~. It is \110 part off/the case,
../,,/'


counsel must -- I am going to make thi-§ admonition very
/


hatic; counsel must curb their incliriation to use terms
/


that kind. They have been used tido much; they are used
I


00 much in courts habi·tually) and/have:, been used too muc h
if we are /


ca se) andAX atm going ~o get along vath this case


through in any reaso~~le time) it must be elim-
/


inated. Counsel must rest:t'ain trat impulse, no matter
. / .


I .


what he thinks about i t./ Counsel sometimes in an excited


argument) when a lawyelmight have a very unkind t bought


towards another, it fsses 0 ff and he :forgets it, but he


ought not to give ~presSion to it. It naIls for de


lays; calls for t terruptions which occurred just like


this, and the cpurt does criticize counsel for the use of


a ter'ID that is!improper, and counsel is admonished to 1'e-
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1 Rogers?


2 :MR ROGERS: yes, and his reasons for taking Mr Bain? __..__.
~-_.__.-----


3 A I have refreshed my memory- by lofr Bain' s testimony,


4 which Ur Fredericks gave me the other day; \~.d.thout that I
,


5 probably v.ould! not JOOnlember as muc h of it. On Mr Bain' s


6 examination he said he had been a carpenter and a vlOrking


7 man a 11 his life, that he helped organize the first union


8 wer oIgcmized in Los Angeles; t.hat he never had any trouhb


9 with the nnions in any yay; tba t he simply dropped out· of


10 it at one t.ime when he left the city, as I recall it; he


11 I said that he Vlouldstand by his convictions regardless of


12 any other man's convictions on a jury-. Ee was en old man,


13 and I have found fram my experi enc e that old men are


14 generally more charitabl e and kindly dispos ed than young


15 men; they have seen more of the 'world, and understc~nd it.


16


17


18


19


20


21


22


23


24


25


26







•


6p 1 MR. FORD. Now, justa moment I pardon me. 1 move to
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2 strike out the witness's experience as to otter cases as not


3 respons ive to the qm sticn as to what Mr. Bain had sa.id in


4 I court.
the


5 THE COURT. 18 that enumerated to any person inAquestion?


6 A 1 do not think it was.


7 lID. ROGERS. It does not need to b~ done.


8 MR. APPEL. The question was, what was said between them and


9 what consfurations, wrat induced him, what were his motives.


10 THE COURT· Yes, 1 think that answer is all right. The


11 ~otion to strike cut is denied.


12 MR. ROGF.RS. Q Now, did you know at the tirr.e you took :.;1'.


13 Bain th'it :,~r. Franklin, if he did, ever visited Bain or talke


14 to him or gave him any money or saw his wife or anything of


15 that sor~? Did he report any such thing to you and did you


n:an he was.


money or any conversation with his wife. i,lr. Franklin told------
I never knew 0 f any v is it or anyAlearn it in any way?


Q Did he say to you at any t iIre, the next day or any other


time, that he had seen :Zr. Bain l had paid him the money, that


-me he knew him weD and h3.d_f_o_r-:y~e;...a_r;...s--4.'_....._<:Ind the kind of a------- ---
Bain had promised to vote for an acquittal, and then did


you ask him if he I Frankl in, thought he would stand" did


16


17


18


19


20


21


22


23
24 :.!r· Franklin say,"Yes", he didn,t think there Was any ques-


tion about tha.t at all, that his wife Wielded a great influen


tim and that she had prev9.iled upon hirri to accept
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1 money a.nd that there was no que~~tion about his standine


2 pat in what he had agreed to do",and did you thereupon


3 say, "That was good" or anything like th:it or in substance


4 I to tl:a t effect or purpor t, or any par t of it? A l!c con


5 versation of that sort ever took place between us.


I


6 Q or anything like it? A Fothing that :.1r. Burns
v


7 detectives could listen to if they had been around~


8 MR • FonD. 1 didn I t get that answer.


9 MR. ROGERS. 1 guess they wiD strike that out Without a


10 puerile objection.


11 MR. FORD. If the court please, 1 call your HonorIs at


12 tention to the statement by counsel and 1 ask that 1 be


13 protected from such language.


14 MR. ArrEL. 1 didn't hear it, what was said?


15 MR. KEETCH. Without puerile objections.


16 MR. ROGERS. 1 said, "1 guess they wi]l strike that out


17 on us without any puerile abjections."


18 THE COURT. You should not nse the word "puerile objection",


19 l\lr. Rogers. You kr:ow that and we all know that. Let UB


20 get along Without the use of those terms. 1 do not want


21 to give very much time and consideration to those comn,ents


22


23


24


25


261


I


and expressions that coUnsel on both sides know are not


seriously meant and passing to the person addressed or


!Jass ing one ear out of the other, t1"'cy ar e not regarded


seriously by lawyers, but tr.ey ought not to occur and they


must not occur.
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1 MR. R"'GEF.S. 1 did'not mean it for :,:~r. Ford. 1 meant it for


2 Mr. Appel and if \tr. Ford heard it, it goes.


3 TT'E COURT. i.1r. Ford beard it, the court-heard it, and it


4 I should not 0 ocur, and mus t not occur. Let us get along 0


5 MR. ArPEL· 1 th ink 1 can corcpromis e that, your Honor,


6 agreeing to take the blame for everybody here and get


7 along smoothly.


8 THE COURT. Strike out the answer.


9 MR. FORD. 1 did not ask that it be stricken out, there


10 was no motion to strike it :Jut, 1 just wanted to hear it.


11 THE COURT. Let us hear it.


12 (Last answer read.)


13 MR. ROGERS. 1 beg your par don, that is not the record.


14 A correct the record first.


MR • ROGEFS. "Nothing that Mr. Burns detect ives could not


listen to, had they been around".


17 MR. FREDERICKS· Whatever it is it is out.


18 MR. ROGERS. certainly the anSY'lcr is not corr ec t.


19 MR. APrEL. We insist on the record being correct, we have


20 been patient here.


but it has been stricken out.


difference in arguing to the jury.


to tte court's recollection of what the witness has said,


. The record VIas


Q Speaking of ;',1r. Bain, :,':r. Darrow, 1 call y,


The record is corrected now.


A word or two might make a great deal ofMR. APPEL.


TEE C01.J'R T •


MR. ROGERS.
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1 at tent ion to a memor andum cont aine d in a book--l do not


2 offer the book, butl ask you if that portion of it found


3 on page 30, under the head of"Robert F Bain" is what you


4 I referre~


5 MR. FORD. We object to the wi tness be ing shown the boo k


6 unless previously exhibited to counsel.


7 MR. ROGERS· wait a momen t until he gets through. 1 am


8 going to finish my que8tion if it takes a week. Q 1 will


object to that onthe ground that the proper


9 ask you if that which 1 now show you is that to which you


10 referred to when you said you refreshed your recollection


11 fr.om ra.ports.


IV12 I MR • P'OHD· I e


13 foundation has not been laid, and the document to wb ich the


14 w itnese's attention has been called and. concerning which the


15 witness has been asked has not previously been exhibited


16 to adverse counsel.


17 1 TFE COURT. Objection sustained.


18 MR. ROGERS. 1 said 1 would show' the book to counsel and 1


19 will at the proper time, but 1 must know if that is what he


20 refers to, before 1 show it to counsel, because 1 do not


21 propose to show him a docUlr,ent that is not the correct


22
document.


MR. FORD. We have no obje~tion to counsel conferring With
23
24 his client and getting that information.


25 A 1 can answer it from her e.


I
vR ArPEL We may ask him the quest ion--26 I\'L • -' .. •


I
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You rray confer with your 'Nitness.


It is not a matter of evidence--







5937


Q Did you ever before know, if it be true, which VIe do


MR FORD: The wi tness has nodded his head to th e jury and


the qu estion may be answered, and VX3 withdraw the obj ec


tion, as it is equivalent to an answer.


]JR ROGERS: If you withdraw the Objection, B.nd he. says it


is the same thing, I will show it to counsel.


A If I did that, I didn't know it, your Honor. I certain


ly did not look &~t the book when Mr Ford objected and didn't


know I nodded lDY' head.


MR FORD: I beg your pardon. I misunderstood it, a.ndI


beg your pardon. A I didn't mean to.


(Book exhibited to counsel.)


A May I look at it, 1fr Rogers, if you a re going to ask


about it?


}TR EDGERS: What do you answer tot he question? A This


is the memorandum, the general memorandum t hat I spoke of.


Q. Did you have any other report· in VJI'i ting that you


know of? A I S:.o-uo.t mea) 1 anz.. I-ID~ghthave or might not


ha~~,..~~?:1J.l~{ did -- I don't know.


"""'"Q Now, proc eeding tot he matter of 1Tr Krueger. D!ll you


ever know or h ear of Mr Fowler ever going to Krueger and


offering him any Dloney v,mtever, or ihterrogating him with


reference to being a juror, or putting four matches dovm


on the floor or anything of that nature, ki~d) sort or


disposition whatever? A Not until I got into the trial
. .,as, ... ----.-


of this case.
~M" .. ,t;
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concede -- but if it be true -- that Fowler went to him at


all? Did you ever talk with Fowler about going to him or


wer have anything to do with Fowler's going to him, or


have anything to do with anybody talking to Krneg er apout


his being a juror, or paying him money or promising him


anything whatosever? A ~ never knew Mr Fowler, I never had
.. -_._-----------


MR FREDERICFB: This present case? A This present case.


He says Ivas introduced to him at some time during t.he


McNamara cas. I probably \~s. I met so many people down


here, but I do not recall him, and I -- finishing that


answer -- I never had anything to do wi th anybody seeing


Mr Krueger; I didn't recall there va.s such a man until


I heard it here.


Q Did you authorize anybody to have anybody else, :Mr---------_--'--0-- . _
Fowler, or whmmsoever, go to Mr Krueger and offer him


_--__-=.ot-~-~- ",~~--~' ~....-..."" ..
anything whatsoever? A I did not.


Q Or endeavor to Pursuade him by illegal means or


monetary considerat.ions whatever, to either go on that


jury 0 r vote in any yay whatsoever? A I did not. I


me"Y nothing about Mr Krlleg ere He probably was ,-examined


here, but I have not seen the man since, and do not re.mem-
_ _ ... .-_<_.-_...•~~'~-- .. _ .._~_,-. ~.,:,_-""~~.:t..-.-_~~?~_


b e;-"thif t ever 'saw him -- I mean, he probably vas emmin ad
_____••• .,o •• ----- -------~


Q ~ovr;-you remember th e testimony 0 f M'r Franklin abou


as a juror in t.hat case.
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1 him going down to Krueger's after having seen you. at the


2 Alexandria Hot el, in comptny with },fr Linc oln st effens,


3 he thinks it is th e night ,according to his testimony, of


4 the 25th. Now, 1J[r Darrow, stat e wh ether or not on the


5 25th, at the Ale<:andr:ia~. or at any other time or place,


6 you authorized, directed, induced or :r:articmpated or knew


7 of Mr Franklin going to Mr Krueg er to offer him any


8 money, to see him or give him any illegal consideration


9 to advance him any money, to get him on the jury 0 r anye


10 thing of that kind? Just answer that question fully.


11 YR FORD: To that we object as to form, not as to sub-


12 stance, as calling for a conclusion of the witness, as to


13 authorizing and directing -- the prop er t bing is to ask


14 him what 'ViaS said and done.


15 TEE COURT: Obj ection overru.lOO.


16 A I never had any conversation with him in reference to


17 any such matter with 1,[1' Krueger 0 r aZWbody else at any time


18 or place.


19 Q, Now, he says, of cou rse , and you remember, that at


20 the Alexandria Hotel, you took a list of jurors out of


21 your pocket on the 25th of November, and that on looking


22 it over, you said, "Well, that looks better", or something


23 to that effect, in tbepresence ofyr Steffens, and ttat


24 you t dId him to get bUsy, or something 0 f that sort.


25 Now, state v;hether or not anything of that sort occurred,


26 and relate fully all that younemember of the happenings


on the wening of the 25th of November, Wit(bwJ.'(~Jljp~e\t;lI~RA
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1 Franklin. A May I preface t;hat a little with the ge-t


2 ting 0 f the list?


3 Q yeS, I will include that in the qu astion. Preface


4


5


it by anyexplanation youdesire to make, to make that an-


swer complete.


6 1lR FORD: The witness has put a question to himself,and


7·. we are informed of it, and there is no obj ection to it.


8 A I will try to stick to what it ought to be. That


9 venire vas dravm, as I suppose i tvas eight or ten times,


10 possibly more during th e progress 0 f that case -- you pro


11 bably knowemctly, and if you do I 'Vlill just as soon that


12 youstate it


13 MR FORD: I think it vas either 11 or 12.


14 A Well, probably 11 or 12 times it,as drawn out of


the box standing here on the table, and we,Jawyers were


in th e habit of \vai ting until it came out and making up.
our list right t here, so as to get it innnediately. In


the number, which was gen erally 50,. sometimes 40, we would


always find sane names upon vhic h Vie had no report, peopl e


were absent or something or other; but ~Je had no report,


and we would at once see tlat Mr Franklin got those lists


to get reports, if possible, vhere he had none, get any


15


16


17


18


19


20


21


22


23


24


25


26


additional informationvJe could.
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8p lQ, You say, "at once". Vlhat do you mean ,by that, 'iYnlediatel


1 do not recall the date except 1 know it was


2 after the list-


3 25th day. of--


4 '("1.'''- November--


5 will a88un:e.


A lllU1isdiatel,; after the drav'lir.'g on the


A November-~if that i8. the da~e, which 1


6 a saturday, about that time '.-vehad a drawing in the IT!orning,


7 my remembrnnce is about 11 o'clock; it might have been a


8 little earlier or a little later, it could not have been much


9 later anyway--that was after--well, 1 wont state that-'-


10 the 25th day of November we took the list as usual, when it


11 was drawn out here--


12 Q At what time? A Before noon, I think about 11 otclock,


13 and on th3.t list, as 1 have learned by refresring fLy memory


14 since--l coul d not remell:ber it--fron, these reports and other-
I


15 !Wise, on that list of 50 there were 10 names upon which we


161 had no report whatevsr, whicr was an unust:.ally large nunJ:)er.


17 1 did not gE§..J12,g,~;t......t~·ankl-in·::,5t,3JJ_"p~a.CC!lun:t~_9J:~he
~> -. . ... -,' --"._~>._~~~~~~,.;-....._-- ..


18 progreb8 iri·-·tne-'Se-t,tle1!~errt#·6f--thecase .' .. -.-
---...... ,......~-" ..., ...."......,,_.........""'-~~'~ ~_-.i~~


19 Q What is th3.t answer, pease?


20 (IJast portion of answer read.) I


21 A 1 trought it would never be needed. Sometime in tr:e after~
22 noon, or towar ds evening, he either called me up or saw me--


23 1 arj not certain which--l think 'he called rIle up, and asked


24 nie wry 1 had not Eiven hi rr, a list and wher e it wc..8, and 1


25 told


26 Idr ia


I


him 1 would be taking dinner tn'J.t nigl't at the Alexan--


Hotel and he could get the list there, that was 6
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o'cloCk or afterwards, 6 or 7 or 8 hourG after the drawing.


1 had the list in my pocket, undoUbtedly rrarked from the---------:;.--------
book and from private infor~ation, from whatever sources 1--received, mostly from Franklin, perhaps all--as a matter


of fact, as 1 have discovered since, the list was much more
_."'" ~-_.:...'---------------


favorable than the ordinary list. Krueger's name was on
7 .,.-=,-~f,.,."~-~..,.~~..'.~-,-- " • ~h ".---._"",__,_-.--'-


...~tlt~_t.j.!~~.~ .._.._._N!'


8 Q Well, you remember that from the circumstance of the occa


1


2


3


4


5


6


had ~assed out of my mind entirely, and 1 have ascertained


by reference to this same book that Krueger's name in the..--------------
book was m~?J1"f.a.~~ What lwe called "favor able ".


t--


I did not at that time suggest anything to hilI: in reference


1 don 1 t remember--


A 1 only remember


1 might have known it then, probably did, but it


it from its being introduced here in


at all.


sion or from subGequent investigation?


Q From seeing it on the list here?


9


10


11


12


13


14


15


16


17


18 to any special name. 1 ffiight or might not have said the
r


19


20


I i 8 t 1o.?-.~.~".E"~~t.~a:t;_~tP.9±t_':!~~\!e.l.J~.Qn,~~ ~r.:~.~:., __1_t_d_i_d_,_l_k_n_O_'_'1..(.
------.--......-'" "....... '-- ".... -~


th~ t. .1Je as ked me whe ther --he a ays, liTher e is not much


21 t iITe for those, and 1 had be t tel' get bUSy l' igh t away."


22 Of cOUl'8e, I couldn1t tell him what we were doing in this


23 case, and did not.


24 Q What do you mean by that,"couldn't tell him what you ~ere


a settlenent.


do ing?" Wbat do you me3TI by that? In reference to
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Q ¥ou me:.tn t1;e settlement ini tiated by !.~r. Steffens?


Bend him Bome men to help ~im, which was not an unusual


office and if 1 could find any men 1 would send them,and


He got the list and he says, he looked it over, there was


1 said after dinner 1 would go b,-:.ck to t~e


1 said nothing to r inl about it, and cou] d not.


time· tha t he was ',to" telephone to any· juror--


A yes.


thing With him.


l~_~~.:...~!~~~n~ ... '~..._~.~.~..~~Y ..~:.:lr..~ i t zE.:~r iC~_~",) 1


h~\e no remembrance o.f it'~ but 1 did not tell ',lr. Cooney at


an indication of how many men there were there upon


which there was no reports, and he asked me if 1 could not


1


2


3


4


5


6


7


8


9


10 1\
11 Ii that'
12 MR • FORD. ~ar don me--


at this time.


THECOUR T . Yes.


MR • ROGERS. Struek out what?


MR. R0 GSF S • 1 wi 11 get tothit.


1 move to strike it out as not responsivel


A 1 guess that may be a tr icken out.


THE COURT. Strike it out. We will take the morni~g recess


A Tna t 1 did not te 11 :.~r. Cooney.


MR. FORD.


1iR • FORD. "Pardon me, you struck out tbe last part of it?


13


14


15


16


17


18


19


20


21


22 MR. FREDERICKS. We can t:tke it up after'N3.I'D.s.


23 N'R. ROGERS. Yes.


THE COURT. All parties and jury are pre2.ent, gen~lerr,en;


24


a 251
261


I


THE COURT. (Jury adr[,onished.)


,( After r ecc,; s )


Recess for 5 minuted.
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1 you may proceed.


2 MR. ROGERS. Q Now, you say, you have s aid in your las t


3 answer, ~,ir. Darr ow, th at }fou did not giye that 1 is t of th e


4 25M' to ;·11'. Franklin at the usual time, namely, in the morn-


5


6


7


8


ing; did not give it to him until he came to you at night?


A The usual tim e, if 1 may correct you.


Q Yes, sir. A Was immed i at ely after it was drawn.


Q That would be in the morning, would it not? A Oh, yes,


9 or before neon; as soon ,as it was drawn.


10 Q And you havesaid your reason for that was that the pend-


11


12


13


ing settleQent had reached such state and condition that


you did not give him that list. That was your reason?


A ~ neve!__~~JL~~.Q-UBa-4~/td\- ~0.'~'1.--:t /
14 Q NOw, at the time he gave you and asked you for the list 0


tiona for th e settlement of the case? A pe did not.


associated was concerned, just the same, until it was


nected With the case, so far as the public and everybody


A 1 did not; 1 told


A 1 had to go right on With everything con-


-----_ .... ~ .. - ..~.....-.-..


did :.!r. Franklin know of the pendency of these negoti~NOW,


talked to you about the list at the Alexandria Hotel along


in the evening after 6 0 t C loc k, why did you give him the


Q Did you ever tell him about that?


list at all?


finally disposed of.


nobody that it was not necessary to tell.


Q. Now, that evening when you said you sent tim some men,


you started to say so~ethlng about Cooney and Fitzpatric •


15


16


17


18


19


20


21


22


23


24


25


26 I
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1 Said you wouldsend them over to him. You may state whether


2 or not you have any recollection of sending Cooney and Fitz


3 patrick over to him tl:at night? A 1 don't beJieve 1 have.


4 1 doubtless sent them, but 1 don't th ink 1 remember at all


5 who l-aent or whether 1 sent anytody.


6 Q There has been some testimony here with respect to


7 Cooney and Fitzpatrick on that night, that there was some


8 telephoning done ei ther by Cooney and ·Eit zpatr ick or otter


9 persons, to talesmen who were on this list, war Ding them tha


of such a thing being done? state fully all you have to say
such


upon th3.t sUbject. A 1 never said anything to Cooney


10


11


12


13


they were to be c3.11ed as jurors, as the case may be.


state whether or not you ever advised such a thing or


Now ,
knew


14 in the vforld. 1 doubtless told him to report to Franklin.


15 1 never heard the discussion of such a matter but twice.


16 1 did diacuss it twice •.


17 Q, In such matter as that, you meantelephoning-- A Tele-


18 phoning to jurors. One day, 1 don't know when it was, but


told him that somebody had telephoned him that he was about


know who did it or the members and he didn't propose to in-


He said he didn't


of them have telephoned anybody not to do it, becaus


side am I wish you would speak to your men and tell them if


to be summoned in this McNamar a case.


and said that 8omejurors__"9x......Q.Ile-.j.ux.or" whatever it was, had
__........._.'''-~.•~_,,1. _~_.,.-~,...._- ...•. "",.'-.~ ·~,·,->_~__ ..;'.~·_Vh-.. "·I!.'·,"'··~_........I'.,.._-r.-<·,...


dnring one of the previous lists, Judge Bordwell spoke to me


vestigate it> but he said ,"I am going to speak to the other


25


26 ! any


. I


19


20


21


22


23


.24
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1 ia hard enough to get jurors here the beat we can ,do, and


2 if jurors know they are to be summoned they will evade


3 s erv ice. 11 1 saw Mr. Franklin right after, told him what


4 JUdge Bordwell had said and told him that his instructions


5 had always been tono"t"-dO"""frn-y1t~iri-f€rrerenceto this


6 case that would not stand the closest investigation, and if


7 he or any of his men had done it in the past they must not


8 do it in the future. He said he knew nothing about any such


9 thing. Those are the only conversation 1 ever had in refer


10 ~nce to the matter during the progress of the case, and that


11 1 wi 11 say, was about the middle of the time we Viere getting


12 the jury.


13


14


15
1


16


17


18


Q And before the 25thi' A A good while before; pr.~bablY_,
....-"---.


q or 4 weeks.
.. ~


Q now, then, you say you did not instruct Fit zpatr ick and


Cooney or Franklin or any other person to telephone jurors, ,


or know it was being done except in thew,'Y you have said, whfn


Judge Bordwell spoke to. you about a month or so before?


19 A Fitzpatrick didn't so state. 1 didn't instruct Ceoney


20 or Fitzpatrick or Franklin or anybody.


21 Q Now, 1 attract your· attention to the matter of Lock'.'Vr,od,


mean in that way?


th~ng about LockwoOd? Did you direct, authorize, request I


or sugge8t to Fr:mklin that Lockwood or any other juror I
should be approach~d financially With monetary conSidarationt


You asked me whether 1 knew about him.


Do you know anything about--d':'d you know any-


1 did not.


Mr. Darrow.22


23


24


25


26 I A


I
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1 Q 'Tn any 'Nay; explainfu'lly. A 1 dontt know, 1 might


2 have had a report on hinj from Franklin, who has testified


3


4


5


6


7


he knew him "Nell, and he I, igtt have told me, that he knew him,
and that he h'im, don't


\
would trust 1 know aqout tha t. 1 don t


, \
,


recall any such thing but 11';e made me many reports of many


jurors where he thougrit he had certain ire or mat ion opini
J


or,
of his own, but 1 recall no such th ing • Cer tainly 1 never


8 had any conversation with him in reference to anything


9 I iniproper or un1 awful or corTupt with tockwood.


10 Q Did you have any conversation-with him about allo'Ning $5Q 0'
~------


11 Or: any other sum fo~~_pllr-pose' of bribing jurors, paying


12 tr:emany money, paying Franklin a thousand dollars, or juror


13 any sum whatever? A 1 did not. He never received any


14 thousand dollars from me for any juror.


15 Q pow, 1 attract your attention to the matter alleged in


16 the indictment that on the morning of November 28th you gave


17 Franklin $-4,000 in bills or currency for the purpose of


18 payment of Lockwood. 1 will ask you if you did any such


19 thing, gave him any such sum or had anything to do With


20 any such matter? A 1 did not.


21 Q You recall his testimony tha.t onthe morning of the 38th


22


23


he came to your office in the Higgins Building, that there


upon he asked you for the money, told you that he was gOing


to meet LockNood, asked you for the money and that you gave


him ~4,OOO in greenbacks or currency, after having tele


phoned Harriman and Harrim~l ~oming up and all that;


24


25


26







such as has been suggested or was there any such words as


Q Will you state whether any such thing happened? A Noth-


1 was there. Be didn't come into my private office at


any time, for the door was locked.


Q Did you see Franklin that morning of the 28th, so far


as you recall? . A Not until 1 saw him on the street.


594:l


Not when
._--_.~-


"-.'/ '
--_......-----.... --..;..--;. --


A 1 remember it.


~-----_._------
Did he conie into your office that morning? .A


Did you see Harr in;an there that morning"? A 1 did not.
'~'---- -...-.-=:...."':.:..::~.~f, ....'.,"~· ....f---..., ........;


Did you te~ephone Harrirran there that rrorning in any way


ing of the sort.


remember it, having heard it?


Q


Q


Q


1


2


3


4


5


6


7


8


9


10


11


12
1 you have heard in testimony here, asking him to come up or


13
1 er ing anything or do anything, or say anything to Harr iman


14 I at allover the telephone that morning? V' A 1 did not tele


I1--Phone him that morning, or the night before, as Franklin sa'


16! Q NOW, there is no necessity, and 1 wiJl not take you over


17


18


19


20


21


the exact statements that Franklin made about rr,eeting you


the 27th and the 28th. In your own way, :ltr. Darrow, state


all you kLOw, everything connected with that matter, so far


as you are able to state _. of your own knowledge, wher e you
I


',V er e that rr,orning; wher e you wer e the night before; whom


22 you saw; whether or not you saw Franklin; whether or not


23 you saw Harriman; where you went and what you did?


24 MR. FREDERICKS. This Was the 28th"? •


MR • ROGERS. The night of the 27 th ar..d the morning


28th, referred to by Franklin in his testimony.







1 NiR. FORD. If the court please~ if they can cover
594~


two dif-


2 f erent days they can cover two different months.· 1 think


3 just as a matter of precaution the witness's attention


4 ! ought to be directed to one particulqr day and then go on


5


6


7


to the next.


MR. ROGERS. There is no sanctity about a day.


TEE COURT. Two days but one inc iden t •


4 You speak of the incident itself?


Q Yes, sir, I want you to go over all that incident and


tell what you remember of your whereabouts at that ti~e;


what you know concerning it, whether Franklin had any suc~


your own way just relate.


anything to do With the matter of Lockwood whatsoever;


first at noon, poss ibly in the morning of the 27th.


in


just


I am speaking of the


whether you had


Your Honor overrules the objection l


Go ahead 1 :,;r. Darrow, in your own way;


Franklin testified that he had a conversation


Conf ine the answer to the days of the 27th and


Q ves. A


Q. Yes, sir. Well, proceed with that.


MR. ROGERS.


MR • FORD. Very well.


then.


conversations as he testified to here;


state the matter as you recall it now.


A May 1 suggest?


IPckv.,rood incident.


THE COURT.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
28th.


25 .


I
MR. ROOFPS. Tte 27th and the 28th.


26


I







inc ident _


any conversation with him in reference to giving him any


MR • FREDERI CKS. It makes them eas ier to hand 1e on the


papers put in 1 gave it to 1~r. Russell or ~~r . Harrington, or


1 dontt recall_~t,..... ~_.- ...-


1 did not have


1 don'tp:ecall seeing ).~r.


~----_._-------_._------------


A 1 probably saw Frankl in on the 27th;------however, but 1 saVl him nearly everyday.
"


reading of the testimony.


5950
MR. FORD' The only purpose of my objection, your Honor,


was that we might be able to keep the incidents of the


different days separate. 1 suppose the witness will do


that.


MR. ROGERS. There is no sanntity about a day; it is an


Harriman on the 27th--l might have seen him--nothing to


money for LOCk-Nood or anybody else on the 27th. 1 did not


on the evening of the 27th telephone to find whether any


safety deposit vault was open. 1 had no safety deposit


vault myself at any time in l.os Angeles. 1 never had a


combination to the safe in the office. When 1 wanted any


r.lr. Harr iman when he was ther e.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


headquarters. 1 sometimes had business or did see him
'-------


there sowetimes at the court and aometirr,es before, but 1


20


21


22


fix it in my mind. 1 mig ht poss ibly have seen him over to- -----_.-


26 tOl'rn over the S'unset BoulevaIi.d car line. 1 was living at


23 have no recollection of it. 1 did not see him With referen


to getting any money from him. 1 never gave him any money


to keep for any auch purpose. Ion tre 28thToec;~~~'-d~~~~


24


25
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street line and about the same distance from the Edendale


times another and sometimes walked down. Spmetimes in tak-


ing the Sunset line' 1 would walk down to tne track and go


803 north Bonnie Brae street, which is two blocks from


that line and about the same distance from the Temple


Sometimes


Somet imes 1 came one way and sOIl;e-1 ine near Echo Park.·


through the park and up the steps to the viaduct.


1 would go direct along north Bonnie Brae street to the


tracks, if 1 saw no car coming 1 would walk along until one


overtook me, as 1 usually did~ There were more cars on that


line and that would be the reason 1 would go that way at


1


2


3


4


5


6


7


8


9


10


11
-----"~.---12 times.


13 MR. FREDERICKS. The witness is now giving ~ custom, that is


14 the idea, is it?


15 A That is true. Shall 1 proceed?


16 MR. FREDER leKS. Yes.


17


18


19


20


21


22


23


24


25


26
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1


beli weI don'tOn that mornirg I came. dOVin that Yay.1 I A


2 I recall seei!1B Mr Wolfe on the c~~, think I did, hoVl-
___..__• ,~__"t'"Y'".;,;..........- ,~---~_.--.. ,~,_.--


3 ever, but I saw him frequently' on the car, both coming and


4' going. I did see him atthe time I got off at Second and


5 Hill, I beli eve it was that is the usual place. I haven'


6 a distinct remembrance of it outside of that. We walked ave


to the Higgins Building with him -- possibly I stopped at


the cigar stand on th e corner; I don't know about t tat.


Ar1'Y:vay, we Vlent to the office tog ether. We were both some


what interested -- considerably interested in Mr Harri-


7


8


9


10


11 man's campaign. I was especially discussing some matters


I would come over·to 1fr Harriman's headquarters on some


political matter. I don~t remember the exact conversa


tion; I don,t know v1Ihether I v.ould be sure, eK:cepting


did not see Mr F~rriman; had no business with Mr F..a.rri-


know t lRt I could be sure cf the time. I generally came


early, and have IIO reason to think that t his was 8..ny dif


ferent from any oth er time, as to the time I arrived. I


di d not telephone 1fr Harriman; did not see Mr Franklin;


i
I


'."••••.••••_"~•••••~~.:.•• '-'. • 0' i""
man; no special business with Mr Franklin. I had been ther1


a lit-tIe while when someone calle d me up and asked me if 1
I


I
I
I


with him that I thought might produce some votes, or at


least keep them awa:y from the other fellow, and some ref


erences were made to this case. Afteffi' stoppiiJig at his


office, as I recall it, we went into mine • I think I


got down about half past 8 or a Ii ttle ]a tel'; I don't


12
1


13 I
I


14 ,


15
1


16


17


18 I


19 I
20


21


22


23 I
I


24 I
I


25 I
I


26







I


I------conversations and ~hat I know~bout outside matters, as to


~~_"~~~~~-' ~lthOugh I thin~ he g~~~e his n~e a~_ the
. ?


time. It ''as probably around 9 o'cloclf!..~..,,_:L.Jmow itvB.s
_,,,.,.<,:,"i>"'_;"'''.A''''.,.;JI'!,''';)~~ ,,-,,,-,,,,,,,,,,,,,,,,,,":,,,,,,,,,---,,,-_,,,,,-_,,,~,.............""...,"'""..<-•••:,-.'''.~....- ..• ",.,-'


4' before the session of cou It, an d my remembrance is that we


3


2


1


.


were to meet that morning at half past 9, but I might be


wrong about that, either 9 or half past -- I think half


past. Iwent doVID to go to the headquarters_ Mr Wolfe went


with me e.. s far as his door, v.hich vas along thesame hall.
.


His office is on the other side of the hall from mine,'


and I went out. I was on my ,-ay to ].[r P..arriman' s h ead


quarters when I saw Mr Franklin. I ,vas going down on the w


west side of th e street, andcrossing 01 er about at the


Third street crossing. The Third street crossing does not


run straight across. The north side is north of the south


side, that is, I mean the part of Third street that runs


east fran Main street is south of the part that runs


there is a j OS in Third street.west fran Main street


I presume I'went across about at the west -- at vmere


Third intersects l[ain street on the west, and as I\",€nt


across I saw 1fr Franklin y,alking with a man whom I didn't


know. Right behind him vas Sam Browne, whom I knew very


well, and had seen day after day here in court, and oth er


places, and kne,v he VIas a special detective for the Dis


trict Attorney's ·office. One or two other menv,-ere with


him. I aw Browne as soon a.s I sw Franklin and I had no
._ 'COli .. ' _!II.._•..._.... ~~-~".'a.:.~.;-~"""'".,.'~-_ ....~~.,.".,:--_._.


~hCLught~f an,y c0!1E'~ct~o~~"b~tvleen !1le .t!!,o- As Iv.ent
"- ~
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6


7


81
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1 across the street" I vas about\vhere they ,,;ere, and I did go


2 toward Mr Franklin with the intention of speaking to him;


3 I am not sure what it\'lB.s about. He VIas interested in


4 I th e campaign al so, and my impr essi on is it was sam. et hing


5 about t 1s.t, but I am not certain. Anyway, as I VI ent tovard-6 ~1.f!2r.owne~came,~.bet.Vl.~_EE!l u~c!.. sa~c!_._!J~~,Lh~~, ~~_~E~~t.


7 to a rrest him, 0 r som eti~t;i,ng_91'_tbat~}q.n<i...~,JJ.IXi.-n~t-~-to_.--speak~--...---------------_....~- ,


8 to him, and I didn't~eak to him. I had no telephone can-------..--"--'-"'---_. '-~"'''-'.. .- ,


9


1


munication tlRt moming from aI3Uone t1s.t Mr Franklin was


10 to get into trouble, as Franklin stated that I said. I.
11 never told him so. ~/


12 i MR ROGERS: .rust in that IR rticular let me stop you a


13 moment. At tlBt time did you sa.y to Franklin, IfT~ are
.


14 onto youlf , or anything of that kind, or, "that youare about


15 to get into troubl elf , something of tha tkind ? You hEard


Franklin's statement, di dyou? A yes. I said nothiqs of


this matter of the 1A:cNamara case vlOuld be clo--aed at once.


When llr Brovme tol d me that he \'laS about to arrest Frank-


---------_.~_.,


the sort. I would probably let him take his chances rather
._,_~b_~_·.',__-__ , ..". c,.~_-<,,,-,_,,,,~~_,,,,,,,~~_~, ,,,,,~~_, .......~.l_"'~~_~ ..~.__..........~."'~--: ..;.cW'


than go there, if I had known it. I said nothing to him.


At that time I exp ected
,. If


I said nothing whatever to him.


16
1


17 I


18\
I


19
1


20 I
21


22 lin, of course, I was very much shocked, surprise would be
...... !i4


23 rather a Vleak word for it. At first I didn't think \'.hat


24 to do. At 1 e.st ,. I thought -- I didn't proc eed to th e


25 headquarters. Iv.ent lack across the street. I think I


2G Vlent to Spring street and from there directly to thi.s
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bUilding, where t he case vas to com e on fur the ex:amina-


2


3


-------_..-"'~'-.......,.-...,--_..
tion of jurors. As I got up to t bis building) I EaW


FranidiIi--With one 0 r two other men and Sam Brovme be-


,e! I llin d him. I knew Browne very VIell, ahel I mid about \llJhat


5


6


7


8


Browne related here. I would not pretend to say exactly'


what I s aid. I said, ttWha. t does i t mean? If He says, "We


arrested Franklin for jury bribing." I said, "Tmt c auld


not be possible. If I had ever dreamed of any such thing


9 it could not po ssibly have been. tt I donl't know mat el se


_ ...-0> - ..... ~


something of that kind.


I had --I might have said. I vas surprised and shocked.


I came on into the court house, and came to the room


where they were getting the jurors. Of course, I told 1[1'


Davis about it. By that time itwas generally known amongst


the newspaper reporters and others, and we were, undoubt


edly, all of us, wry much aggitated over the situation.


We went on about the jurors, however, for some Iii tIe


the direct thing thCl,t came into my mind was the effect it
_------ ,~ ""u'u . '-""_~h'~' ~ _,_._,,' ._,"_..,~ .• " .~"'---, .


YlQuld hay~ ...2;LJhe settlement 0 f this case~ for which I had
" ....,.'.., ..<_, .... -. . . ..• ~~~~""iI"'(~"'i,.·t"""-"-J'~~·.~""'-·'''''·_-'.. ".·•.,·H-·~"-. ...·...-_-_"':":·_;......,·.•:'";;.:l._""<,.""-#I


been working so hard, and vv'hich I looked forward to as a


he did, but it is not at all unlikely, and he made the re


mark something like, "I will see; leave that to me tt , or


mes.ns of saving one man's life, if not tyro; possibly more,


and I probably said, "Is there anything you can do about


it__ tt very likely did. I don,t recall it, or I don't re


call fRying t 0 him that I ViOul d make i t ri~h t Yli th him i f


24


125


26 !
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I want to ask you if) during that morning or at any other


time you gave Franklin any money whatsoever for any such


5


6


7
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1


time until court adj ourned. I think we were not here I


very long; probably we adj ourned about 10 or half past f4(~,1t I",t
~ "'_I""'"""-,"~ r.~. .....-~.-...."..>,.""-"" ~~


3 ten tiat morning. Now) I think that about covers the morn-
~-- ._-_.~,~., --)


4 I ing • . ......==::~;?~".._..
Q, Now) I want to) for the sake of the record) ]xr Darrow)


1


2


purpose; you authorized) directeR) requested or gave it


81 purpose; lmew tlRt any money was to be used for any such


9


get it out of the bank, but I didn't have it any ....lhere


under your control, where you could get it or where you


I could


I mrer


A


A


I did, tyro of


I did not have


I n e.r er heard of sue hat hi.ng •I di d not.


Of course, you could go and cash your check for it?


That, is, you had a regular deposit? A


Ttat is all I mean by that.


Did you have it in a safe deposit box?


I mean, Mr Darrow, did you have this specific money?


I did not.


Now) with respect -- you say you bore in mind -- did


lin? A


Q


them.


day of the 2?th, $4000 in currency in your possession,


eouldsend for it, or anything of that kind?


money Whatsoever) to LocklJ'rood or any other person by Frank-


you have at that time, on the morning of the 28th or the


10 or participa.ted in any "fay in th e payment of any sum of


11
!


12
1


13! Q


141
15\
16 i


I
17 i


181
19 t


! else.


20 I Q


21 I


221
I Q


23 I
241 A


I Q,


25 I A
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1 had one of my own and I nwer used anybody else's, unless,


2 possibly, there might be some spECial occasion for putting


3 som e papers in it, vhich I don't recall now. But I never


4 used it for any sue h purpose.


5 Q Now, I call yourattention to the mattter of the


6 $10;,000 in currency that they have referred to in the evi


7 d ence in this case, as secured by Cleveland Damni, a~


8 San Francisco.,,. O. A. Tveitmoe on a c hECk on the Riggs


9 National Bank. I will ask you if you ever, got into your


10 possession or un~er your control, in your hands, the pro-


11 ceeds of that check, or the money that that check-tas cashed


12 for or any part of it? A Had I better state that trans-


13 action?


14 Q yes. Erst answer th e question. A No, I did not.


15 Q Now, state the transaction with respect to that


16 $101,000 check on t he Riggs National Bank, vhic h \vas cash


17 ed at the London, Paris & American Bank in f:an Francisco


18 by Cleveland Damm , and O. A. Tveitmoe.


19 YR FORD: London-Paris Anglo Bank.


20 1IR ROGERS: Vlhatever that long name is.


21 l!R FORD: Correct the record, that is all.


221m ROGERS: yeS, thank you. A Soon after arriving in


23 California, I saw Mr Tvei tmoe. I beli we I came by the


24 way of San Francisco the first time, and saw him then.


25 He was president -- or Secretary of the BUildings Trades


26 COuncil, secretary-t.reasurer of the BUilding Trades coune
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1 of the state. I had knOml him before this time -- about


2 two years before, possibly three -- met him twice. I kneN


3 in a g en~":;:~_:l:.""~~y"gf'._hi.!t connec tion, both wi th labor and
.. -- ~-.;»,......~-'.....~-.:."b..-- ....."..,."'.,~"....___"_'...;... ,:;;...,'." ..i'.),~i".'f~~"N"''':'''',,,,,.': .,.. _u.o:,,_, ...... a.


4 I the conrection th~claimed he had with the l,fcl:Taniara case.
~ -~';'-"--<'-""""""""-~~..,.,....,->-~...,..,.......,....,."""",_,.;se>,,:-."""'"_''''''''''-''"'''''----


5 I knew', of course, that he was more familiar wi th it than


6 anyone else in San Francisco, and was in a stronger posi-


7 tion with the Trades Union. He tol d me from the first time


8 I saw him, on several occasions, about his being, for a


9 numb~r of days, as I recall it, before the ~rand jury here,


10 in referenc e to the Times explosion dase, and about· a


11 great many people in San Francisco mo were called here


12 I for weeks in referenc e to that case. He told me


,.
I


15 I the expenses of that case up to that time, and tlat he had


13


14


~
about various witnesses and gave a general discussion 0 fit


all, and that he had been obliged to carry the load of


16 spent some 25,000 or $30,000 first and last ov er that mat


17 ter. He aked me to reemburse him for it. I tol d him I


18 couldn't do it at that time, for I hadn't the money, but


19 I woul d do what I could 1a ter if funds came in to warrant


20 it. I knew he had spent considerable sum of money over it,


probably th ree or four tim E5 before this, he asked me


because I kn6\V the condition21


22


23


with numbers of thmm. Every


• I
cr peopl e there, and had talked i


I
time I went to San Franci 6CO, I


I


I told him as soon as I coul d do anything for him I woul


do it. About the 2nd of September, I don't remember the


about it and wrote me several letters in referenc e to it.24


125


26 !


I
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1 date -- I \~uldn't recall it except for the production of--'-----------
2 these checks -- I was in San Francisco and gave him one


...--J--".~""~"""~'~~~'"


3 of these checks for $10,000. He asked me to give it to


4 I him on the mon~nded·. I told him I couldn't


5 do it at that time, but there \~s more investigation at
-


6 that time in San Francisco then there was here. We had men


7· th ere all the while, and he also had men, and th e Burns


8 Agency was very busy in &tn Francisco, as well as every


9 where else. I told him that he could take this, and it


10 could be used for the p~ry~!3.~_Q.:LJ@s~.~caae-:.y!:!reverinves-
~._..-.-.-~....~~~.~,",..,.., ..,~"""" ._,........_-~----~--""--


11 tig.ation was needed there, or the expense of witnesses


pose only.


was needed there, or if we had to maintain witnesses preced


ing the trial and during the tr~al, and that if I could


get any more he could have it; if I couldn't, and there \1B.S


any left, he should have it to apply on what he had paid.


I gave him that check for that purpose, and for that pur-


12


13


14
I


15 !


161
17


18 Q Do you know Wha t became of the ch eck 0 r wh ere he cash-


19 eel it or how hecashed it? Did you get any of the money


20 which he cashai it for, or anything of that kind? A I


21 did not. I· had not hing to do with thecashing. I gave him


22 the c l~ck.


23 Q Do you know Cleve Damm, as he is referred to in this


24 case, Cleveland Damm? A yes.


25 I Q


261 Q


I


Do you know "mat his ,business is? A A lawyer.


Whose attorney is he? A Well, I think that he
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1 :eepresents the Building Trades Council, as well as other


2 things.


3 Q State who had charge of the defense fund in San Fran-
,"""""'''''''''--''-~'''''·'_i''''''.''_.<'''_''''~ .


4 cisco, that is to say, the &pendi tures 0 f moneys on behalf
1I'~__ ~"y-;,,;e,.~...,.


5 of the defense up there? A Mr Tvei tmoe.
----_.~---.....:


6 Q Do you remember -- you said that there \va.s some consid'-


7 erable investigation going on t here. Do ,you remember, as


8 a matter of fact, that itvas claimed that the dynamite


9 vas bought in ::an Francisco, and that Schmidt and Caplin


10 and Brie e all were· in ::an Franci sc 0 up until wi thin a few


11 hours before the Times explosion? A yes, that was the


12


13


14


15


16


17


18


19


20


claim, that all of them came from San Francisco, and the


dynamit e vas purchased there, and there were a great many


people who knerr the various people connected with it, and


there was more investigation there than here, or as much;


perhaps not more.
rV,


Q Now, pu,rsuing tbatsame sum of $10,000, I will ask you


if you eve·r~hov.e?-yr Harrington any roll of money \tlat


ever which you claimed to be $10,000 or any other sum


at any place or under any circumstances, and tell him it


21 was for any purpose Whatsoever? You know the conversa


22 tion I am referring to? A I remember his testimony, yes.


23 Q Now, in your own way you remember the house to whic h


24 he refereed in his testimony? A yes.


26 which is close to Echo Park.


25 Q \~ere \~s that house? A 803 North
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1 . Q Do you remember whether there v"'aS a po mh in front of


2


3


4


5


6


that house? A That house stands very high. You can


see it for three or four blocks -- the highest house in


that vic ini ty -- that is not co rrec t, eith er -- on e or'


two still furt her up on th e hill. Three or four houses


across ·the street, more or less directly, and onejoini~


7 it below on the mme side of the street. There was


8 some 30 o~steps up -to the house, fran the street; probably,r


9 __ I mean 15 or 20 feet above th e street. You can see it


anoth or house. It stands some ten feet higher up. The


of my directions.


porch is very brilliantly lighted with elootric lights


The porch is on the north side. 100 feet from the porch is


below. t have said for several blocks. The po mh was on


the street toYard Suns et Boul ward.. I g et mixed in rom e


That woold be north, wouldn't it? A yes, north.


all J.B.rts of it, from the opposite side; from the house
,


u .....~....',"'W _


---0;:............ ...-.. . .~",;


all around it inside th~~porCh, and on the east, I don't


know just how many, but enoug h of them \yh en you pay th e


bill, but when lighted it could be seen fran any distance 


any reasonable distance, and iims lighted that night


that Mr F..arrington sp eaks of. He was at my house taking


dinner. I suppose about that time, I don't remember -- he


vas in the habit. of eating there when he could, and his


daughter vas with him one wening, probably about that t·


I recall an evening 'lJhen he was there, when Ur Harringto


10


11


12


13
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15


16
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1 and I went on th e po rch. Mrs Darrow and his d atJghter were


2 in th e front yard right in front of us,. a.nd we sat out


3 there a little while talking about the case, but I didn't


4 have any money in my pocket, at least, not any such amount


5 as that, and I hadn't had it and. didn't show it to him,


6 and no suc h conversation ever took place there or anywhere


7 else VIi t h him.


8 Q As hetestifiedto? A As he testified, nothing of the


9 kind.
-----~-... ---


10 Q Now, do you know 7my, if suc hat bing happened, that


11


12


13


14


15


you got the money on the 2nd of September in the sum of


$10,000 in bills, and had it in your pocket for the pur


pose of bribing jurors, do you know why Franklin ~estified


you bad to d raw a check on the 6th 0 f October? _'~""',".jc'
~ __..~....---""""":_,"",,,,,.,.t.'


MR FREDERICKS: Obj Ebted to as argumentative.


16 THE COURT: Obj ootion sustained. A His conversation with


17 FArring ton


18 THE COURi': The objection is sustained, Mr Darrow.


19 A I vas not anSi<vering t rat. Excuse me. I was calling


20 his a ttention to something else.


21 THE COURT: I think this is<a gool time for the noon
~


22 adj ournment.


23 (JulY admonished. Recess until 2 P.M.)


24


25


26
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on the stand for further direct examination:


June 13, 1912. 2 P.M.


HIT C H C 0 C K,


AFTERNOON SESSION.


E U L A


Before, if your Honor please, we proceed with


Defendant in court with counsel.


MR. ROGERS.


the examination of .the wi tness, 1 renew and supplement my


request that your Honor make an order directing the official


reporter of this court, Mr. Williams and Mr. Connelly, to


tr anscr ibe and deliver to the defendant. , upon the payment


of the proper fees, the tes timony of Geor ge :eean, taken


before the grand jury of thi~ county. 1 have information,


which 1 consider to be reliable, that the prosecution is


about to call Mr. Bean to testify of and concerning those


n,atters which he did testify to before the grand jury. 1


am informed that the ±estimony has been written out and that


it is in the possession of the district attorney, and that


it was brougr-t into court this morning by a person who is


not a deputy district attorney, but, on the contrary, is a


private individual, therefore, it is no longer a secret


transcript and its contents are no longer in the breasts


of the jury, and .the reporter, and 1 therefore think, in


view of the fact that 1~r. Bean is to be examined upon matters


and things, and concerning about which he was interrogated,


and concerning which he testified before the grand jury,


1
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that it is nothing but fair to a man on trial, that he


should have that testimony, provided he is Willing to com-


3 ply wi th the usual rule, and except in the interes t


4


5


6


7


of suppressing the truth and suppressing the facts, 1 can


see no possible Objection to our having the transcript, whi h


has been extended, which has been written up, and whioh is


in exis tence.


8 MR. FORD. The court please, Mr. Bean did appear before the


9 grand jury and did on one occasion refuse to testify and


10 there were some proceedings by which he was compelled to


11 testify, and he went into court and did testify of and


12 i concerning some matters that he will again testify to in


13 court. The secrecy of the grand jury protects all pro-


14 ceedings that were before the grand jury, e~cept in so far


15 as coumel desires at any time to show thSl.t a wi tness made


16 a different statement of fact on one occasion from what he


17 did before the grand jury--from what hedid in court, and


.18 for that purpose it would be perfectly proper for counsel


19 to call, at the proper time, the reporter or any members


20 of the grand jury whom they desired to have called to impea


21 the Witness, but 1 hardly think that would be necessary in


22 this case, because it is our intention to introduce the


23transcr ipt of what actually occurred--we wi 11 not introduce


24 the transcript, ';le will probably keep possession of that,


25 but to introduce the testimony as to what actually was said


26 by the wi tnes8 before the grand jury.
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1 THE COURT' What objection is there to letting counsel see


2 it? .


3 MR. FORD. We haven 1 t any objection to him paying for the


4 transcript at hie own expense, but we did object to a court


5 order--


6 MR. ROGERS. 1 put into my request--


7 MR. FORD. Yes, this noontime.


8 MR • ROGERS. -:"tha t 1 would pay for the transcr ipt.


9 THE COURT. Then you have no objection?


10 MR. FORD. 1 have no objection.


11 THE COURT. To the request being complied with?


12 . MR. FORD. Counsel has made a statement here in tpe presenc


13 of the· jury and possibly it was only by way of ar gument,


14 but we are not going to suppress it, we are going to intro-


15 duce it ourselves, if we can; we want all the facts to


16 come out as to what transpired before the grand jury in


17 connection wi th Mr. Bean.


18 THE COURT. Sooner or later you want counsel onthe other


19 side to have it?


20 MR. FORD' 1 was going to say, 1 don 1 t think they will be


21 able to produce a situation where it would really be


22 entitled, under the law, to have it, but if as a matter of


23 convenience, they ar e willing to pay for it and want it, 1


24 have no obj ection to your Honor giving access to it.


25 THE COURT. All right. The order will made that the


26 reporter transcribe the testimony and give it to the
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1 for the defendant, by paying the regular fees, of course.


2 MR. FORD. Q Miss Hitchcock, w01..1.ld you step to the


3 blackboard the~e, please, and draw a diagram of the route


4 you took to Red Wood Ci ty, to the place where you found


5 Mrs- Caplan, just for the purpose, your Honor, of shOWing


6 where those people were at that time.


7 MR.ROGERS. Objected to as incompetent, irrelevant and


8 immater i al and no t wi thin the issues, and hears ay and no


9 foundation laid.


10 THE COURT. Objection sustained.


11


12 I
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The court has sustained the obj ection.


I take an exception to the statement of coun-


sel.


THE COURT:


l.m ROGERS:


THE COURT: The court ag rees va th counsel for the defendant


that the statement of th e pro secnting attorney is improper.


MR FORD: The re-quest on the part of my self for informa


tion is improper?


TEE COURT: The statement just made.


lfR FORD: Howfar frcm La Runda was it that youfoundlfrs


1862l
Q It was not at 'the camp of La Hunda or the to.wn of La_ I
Hunda that you found them, as I understood you to say this


morning?


}.{R ROGERS: we object to that as leading end suggestive.


THE coum: Obj ec tion susta in ed.


MR FORD: Was it at La Runde itself you found Mrs Caplan?


A No si r.


Q Would you ~indly step to the blackboard' and designate


just the exact plfCe where it was you found them?


1!R ROGERS: I object to that on the ground it is incom


petent, irrelevant and immaterial, not within the issues,


no foundation laid, hearsay.


THE COURT: Obj ection sustained.


1m FORD: Your Honor holds by that ruling that ",e cannot


show that the place where this vroman was V'l8S E. place ad


mirably adapted for concet'\lment by her and showing she VIas


concealed?


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23
24


25


26







-1863


1 Caplan? A I cannot tell the exact distance, from lu'.lf a


2 mile to two miles away, I shoul d say.


3 MR BOGERS: What is the an S\ver, please?


4 (Answer read.)


5 MR FORD: Is that ~,flat country or a mountainous country?


6 A Very mountainous.


7 Q Was the place vJhere you found them on the main-traveled


8 road? A No sir.


9 MR BOGERS: We object to that as incompetent, irrelevant


10 and irmnaterial, not \\1 thin the issues, no foundation laid,


11 hearsay.


12 THF. COUHI': Obj ection overruled.


13 MRROGERS : Exception.


141m FORD: This SUbpoena v.hic h you rec eived directed yuu to


15 go to San Franc i sc 0 and SUbpoena them. Di. d you go to San


16
\,


Francisco before going to La Hunda to get Mrs Caplan?


17 UR ROGERS: We obj ec t to that on the ground it is inc om


18 petent, i n-elevant sn.d immaterial; not wi thin the issues.


19 The SUbpoena speaks for itself. The subpoena cannot direct


20 anybody to go mYYlhere to SUbpoena anybody.


21 TEE COUctr: Obj action sustained.:


22 MR FORD: I attract your attention to the address given


23 in the subpoena as given in 8an ]ioancisco. Did you go to


24 San Francisco befo re going to La Bunda? A yes sir.


~5 I" 1m POOERS: I obj ec t t.o t hat method of questioning E'Jld.


26 take ecception to it. Counsel is evidently trying







1864


CROSS-EXro!INATION


MR ROGERS: lUss Hi tchcock -- may I have the subpoena?


You said Mrs Flora Caplan was the wife of William Caplan,


did you? A I don't, remember.


Q What is the. t? A I don't remember v.h ether I di d or


not.


Q Let me call your attent ion to this: "Q-- Did you afer


make any search for the wife of William Caplan? A -- Yes


sir. Q He vas otherwise mom as Dave Caplan, was he


not? A I think so. Q -- v.hat was her name? A Flora


Caplan, I understand." So you did make a search for the


wife of William Caplan, didn't you? A yes sir.


Q Now, refreshing your recollection, isn't that the same


William Caplan that is mentioned in the indictment, 6939


~ ainst the McNam ras and William Cflpl en? A To the best


of my lmowledg e it is.


Q So you were going to lllbpoena a man I s wife to testi


in a case to vhich he Vias a party?


get something in which your Honor has sustained an ob


jection to.If'She went t.o San Francisco, she does not need


to be told what the address on the sUbpoena is.


THE COURT: Obj ection sustaire d.


MR FORD: Did you go to Sen Francisco first before go-


ing to La Hunda? Ayes sir.


MR FORD: Cross-examine.
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1 MR FORD: TO that we obj ect on the ground it calls for a


2 conclusion 0 l' the VJi tness as to '!heth er or· not he was the


3 party, and as a matter of fact, the only case pending at


4 that time, as shown by the records of this court \m.ich


5 have been here introduced in evidence, was the case egainst


6 J. J. and J. B. llcNamara.


7 UR ROGERS: The 64th California, 1 et me have it.


8 1m FORD: And the proceedings show that she Vlent up there


9 to subpoena him in the case of People egainst J. B. McNamara,


10 and I know of no rule of la,y that would prevent her from


11 testifying ~ainst J. B. McNamara.


12 MR ROGERS: I vdllcall counsel's attention to the deci-


13 sion in california, yhich holds too t a wife cannot testify


14 in a case to which her husband is a party, and this Wil-


15 liam Caplan has just been testified to be a party to thiS"


16 p roc eeding •


17 MR IDRD: Not to the· trial.


18 M'R ROGERS: And the subpoena itself does not say at all


19 people ag a ins t J. B. McNamara, although c ouns el, in stating


20 it, tried to make it so appear.
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the person or property of the other."


of the Civil Code of Procedure--


THE CaUR T. You need not read them,


MR • FORD. We concede that to be the law.


THE COURT. The question is in regard to the particular


question before the court; it is not a question of law


that is before the court, it is a question of fact, whether


or not the question calls for a conclusion of the witness.


Read it.


(Ques tion read. )


MR. FORD. That is calling ffor a conclusion, whether or not


hew as a par ty .


MR. ROGERS. She knows tha.t •


TEE COURT. Objection overruled.
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MR. ROGERS. All right.


THE COURT. Answer the question, please, Miss Hitchcock.


A 1 would like to have it repeated.


TEE COUR T. pead it.


(Last question read by the reporter.)


A 1 was going to subpoena Mrs. Caplan.
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give here conclusions. She is not a lawyer. She doesn't


know whether Mr .• Caplan was a party to, the action. She


doesn't kn~v whether Mrs. Caplan is a competent witness, .


and any guesses on her part would be pure conclusions which


the subpoena; she wasn't sUbpoenaing them for any particul


purpose. Vir.at purpose they were sUbpoenaed for would be


only a conclusion on her part, if she had any ideas on the


subject at all. The person that issued the sUbpoena is the


deputy district attorney or the district attorney. She


was there simply for the service of the subpoena, and other


matters would be pure conclusion on her part, and as such


1
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5


6


7


8


9


10


11


12 I


are certainly not admissible. This witness didn't issue


13


14


. conclusions would be inadmissible, 1 think the question is


argumentative, also.


15 MR • ROGERS. Would your Honor permit a suggestion? Tn e


16 evident purpose and intention of this testimony or~desire of


17 counsel, beyond question, is to bring to this jury's atten-


18 tion the fac t Mrs. Caplan on the 28 th day of July, in the


19 middle of the sun;mer was up in the San ta Cruz Moun tains, and


20 that she waswanted as a witness against her husband, and


21 if that is the purport and intent, the 64th California,


22 People against Langtry, which holds absolutely that a wife


23 cannot be examined in a criminal case in which her husband


24 is jointly indicted with any other person, no matter who


25 is on trial. Now, that being the purpose, 1 have the right


26 to show that this subpoena was issued, not
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1 was issued by persons who ought to have known the law, for


2 the books are right intheir library, that this woman was not I


3 a competent witness at all; that the woman had a perfect


4 right to absent herself, if she did so absent herself; that


5 she had a right to be up there in the mountains and not to


6 be bedeviled by sUbpoenaes to appear down here in a case


7in which she could not by any possibili ty be called to the


8 stand without committing error.
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1 Now, ·if it was wrong for counsel to advise },{rs Caplan that


2 she did not need to come in to court and testify fgain st


3 her husband, w~en the 1 em says, "There are particular re


4 la tions in which it is the policy of the law to encourage


5 confidenc e and preserve it inviolate; therefore, a person


6 cannot be eocamined as a 'wi tn ess in th e follovling cases:


7 a husband cannot be examined for orfgainst his wife, 'With


8 out her coment, or a vdfe for or e,gainst her husband with


9 out his consent." Now, if there is anythi~ to be said


10 again at Mr Darrow or anybody else I am not stating that


11 he advised her to so absent herself or ignore the subpoena,


12 I would have done so if I had been in his place; I would


13 have told her it was not worth th e pap er it was wri't'ten


14 on, but if some intendment is to be apparent, haven't I


15 the right to say to this jury that there 'was absolutely


16 no law that she need not come. The policy of the llWT as


17 developed from ,nat I just read you from the Code o"f Civil


'18 Procedure is that it is tl1e policy 0 f the 1 aw that no v.ife


19 can be examined; me is not a competent 'wi tnes sat all in


20 any ~ tion in whi.ch her husband is a party, and aru lawyer


21 that kn ew his business, any lavJYer that has any knowledg e


22 of the law or had read the books, would have t old her that


23 subpoena was of no consequence, in view of the :fact that


24 she v~s to be a vdtness, b.Y bringing her down in a case


25 v,here coun 001 knew tha t they could not put her on the stand


26 nor coul d they ask her a qu astion. Now, haven't I a rig
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1 to develop that in this case? They have tried to mow


2 there. vas something crooked becm se :M:rs Caplan Vias up in


3 th e moun tains where everybody in tan Francisco 1Aho can


4 get away, goes in the sunnner. They tried to mow some-


5 thing crooked because sheve.s back among the pines wh ere,


6 forsooth" you and I woul d like to be right now.
" ,


c1)uly


7 28th, in the sxmmer; something crooked, and Mr Darrow has


8 to go to the penitentia;ry because Mrs Caplan ~.n d her two


9 children,were up in the pines in the summer. Haven't!


10 a right to 1'3 how this subpoena VISS a fake, and it was issued


11 under this, and the lmowledge of the law makes it a fake on


12 it s face? I certainly 'lui1te:, an d if I can develop it by


13 this witness ,I have a right to do it, and of any further


14 facts that I may try, as to the good faith of this SUbpoena.


15 I may get my information anywhere I can. Now, if the


16 witnESs who served this subpoena knew that she Vias going


17 after the wife of one of the d.efendants,who could not be


18 called as a witness under any circumstances, it being


19 hel d that she cannot be examined, I have a right to s lDw


20 that.


21 KR FORD: If the court please, counsel is entirely mi staken


22


23


as to what the law is on trot SUbject, but whether he be


right or whether he be wrong, has got nothing to do \ri th


24 the evidence tmt is before the court. The question is


25 that it calls for a conclusion of the witness.


26 righ t to show by way of defense anything that he can le-
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g ally show. and he will be given oppartunity to do tha t
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1


but oncross-e>:amination he is confined to ,mat this wit-


ness knows of her own :knowledge, and not as to her conclu


sions, guesses or spe~ulations, and that is the ground


5 upon vhich this objection is based. Counsel, I think, is


6 entirely wrong as to vhat a subpoena is. A sUbpoena means


7 bNo thing s to be done. One that the wi tness appear and


8 the other that they testify, and it has been held in sever


9 &1 cases tmt I can cite your Honor, I haven't them at


10 hand. I think one of them is the Vermont case, and one


11 case, I think, vas decided by the Supreme Court of the


12 United States, that they must obey the subpoena and as to


13 vheth er a r not they are allowed to testify will be a ma t-


14 t er for the court to decide upon th e prop er showing in


15 court, but they ~st obey the subpoena to be and appear


16 whether' they testify a r not is an entirely different quee


17 tion protected by law under certain relations which we do


18 not concede exists in the ca.se of this particular wit-


19 ness,
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sir.


know his name was on the paper.


A 1 been there nearly


Overruled.
"


Calling for a conclue iop of thewi tness •


THE COURT.


MR • FORD.


the circurrstances, haven't you?


four years.


Q Well, then, you know what it is when you look at a paper.


MR. FORD. ite obj ect to that as irrelevant and immater ial an


speculative •


A 1 know ~i:r. Cap1an's name is ther e. 1 though t J.


and J. B. McNamar a wer e the men to be tr ied October 11 th •


and we think that the examination here as to this witness


Q BY ~ffi. ROGERS. You had this subpoena with you? A Yes,


Q You had been in the district attorney's office--well,not


a long time, Miss Hitchoock, but quite a long ~ime, under


on the facts, and cross-examine on facts concerning which


she knows herself, her own personal knowledge, not as to her


conclusions, guesses or speculations or hears~y.


MR. ROGERS. Your Honor, 1 would like to have the question


read and show it doesn't call for a conclusion, calls for


what she knew about it when she started, the good faith


of the subpoena itself.


THE COURT •. Read the last question.


(Question read by the reporter.)


THE COURT. Objection overruled.


A 1 didn't know that William Caplan was a defendant. 1
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1 MR • ROGERS. But you not iced that the People of the S ta te


2 of California is plaintiff?


3 A Yes, sir.


4 Q And that the action and name is among others, William


5 Caplan? A 1 know his name is there.


6 Q You knew he was a defendant in tl,at case? A Knew his


7 name was there.


8 Q Now, you have drawn a good many wegal papers yourself


9 up there l or seen a great many? A 1 don't know anything


10 a'fuout law l nO I sir.


11 Q WeIll are you any different from any other members of the


12 off ic e'?


13 TEE COUR T. Mr. Ro gers


14 MR • KEETCH. . That is also a conclus ion of Mr. Rogers.


15 MR. FORD. We haven't any objections to his conclusions l he


16 has stated them right along.


17 MR • ROGERS. Q Did you know when you s erved that subpoenal
and


18 when you were given that subpoena to go up there/aerve


19 that that if the husband of a wi tnes8 was a party to the


20 action she could not be examined at all Without his consent l


21 and that she could not be examined in regard to any matters


22 whatever because if relevant her testimon'y would be in some


23 degree for or against him, whether he was on trial or not l


24 d id you }:now that'?


25 MR. FORD. We object upon the ground that this wi tness i6


26 tt l'S not claiming to have any knot pos ing as an a orney;
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as well ask her if she understood the theory of gravitation 


THE COURT. Objection overruled.


Q Did you know that? A i didntt think about the legal


poin t of it - 1 saw ~Mrs. Caplan and served the paper, that


is all 1 know about it.


Q Did you know, before you ~erved that sUbpoena--by the


way, when you went up to San Francisco, did you go to the


He might


A Not to the chief.


ledge of the law. It is not cross-examination.


chief of police at all?


Q You went to the police station? A 1 had the help of a


police de tective who was qui te familiar wi ifuj the case.


Q Whicb one was that? A Detective Burke.


Q Burke. You went to the police station or you saw bim


there? A 1 met detective Burke, yes, sir.


Q Did you know Mrs. Caplan just before she went up into


the mountains went to the chief of police on tw~ occasions


and complained that she was being hounded and shadowed and


followed by private detectives, and that they had driven he


out of her employment and she asked the protection of the


very police you went to see?


MR. FORD. We obj ec t to that as thewors t kind of hearsay


in the 99th degree. They are trying to prove that this


woman went up into the mountains--it is not cross-examina


tior- and if they want to--they are trying to prove it by


hearsay testimony, which 1 do not believe


~~. ROGERS. 1 am asking if she knows.
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THE COURT. Objection overruled.


A 1 didn't hear it; no, air.


Q Mr. Bur·ke didn't tell youthat she went to the chief


of police before ahe went up there and told the chief of


police that she could not stay in San Francisco any longer


with all these private detectives fo~lowing her about, did


he?


MR. FURD. We object to that onthe ground it ia not cross


examination, it calls for hearsay, incompetent, irrelevant


and immaterial and it is only done for the pttrppse of putti g


matters before the grand jury that they cannot introduce


in any other manner and taking this method of doing it, and


we ass ign it as misconduct.


MIt • APPEL. Befor e the gr and ·jury"1


MR. FORD. Befor e the tr ial jury.


THE COURT. Objection overruled.


A May 1 have the q'lBstion, please?


THE COURT' Read it.


(Question read.)


A No, si r •


Q Well, now, the place where you went waa up in the Santa


Cruz mountains, was it? A Yes, sir.







ue"Ppsmnr"


1877


1 Q An d it vvas a moun minous coun try where t here are many


2 tall trees? A yes sir.


3 Q .And lrrs Caplan had taken to the tall timber, is that


4 right? A yes si r.


5 Q And you followed her into the tall timber? A Found


6 her there.


7 Q And that was 20 miles, you say, from Redwood? A I


8 don't knOVl the exact distance, but as far as I can guess


9 the distanc e •


. 10 .Q Now, the road from Redwood tunis over to go to F.alf Moon


11 Bay, cloesn' t it? A I don't know.


12 Q Didntt you go over that road? A I went from Redwood


13 City to vhere Mrs Caplan was.


14 Q Didnttyou go by the P~lf Moon Bay route? A I don'~


15 know the name of the road; it was avery crooked road.


16 Q How did you go to La Hunda, if you di dn t t go by the


17 P.alf lIoon Bay road, do you ]mo,'" A I don't know the name


18 of the reed.


19 Q Dontt you know the road to La Bunda is the P.alf Moon


20 :Pey roe d, and the P.alf Moon Iay is on e 0 f the big resorts


21 of that count ryj··.summer resorts?


22 MR FORD: We otd ect to that as inompetent, irrelwant and


23 immaterial, not cross-examination. There was nothing said


24 about HalfUoon Bay, and ..../e were not pelmitted to ask about


25 the population in the vicinity of La Hunda.


26 THE COURt': Obj rotion overruled.


2L







wood -- well, R3dwood City is the county seat of San Mateo ,j


A I didn' t hear of Half Moon Jay. and I dido' t s e. SlY18"/81
big summer resorts all t he time I was there.


Q BY MR ROGERS: Redwood City, you got an automobile


there, did you? A No sir.


Q Buggy? A Yes sir.


Q Who went \vith you? A W. H. Brown of San Francis€o.


Q Who is W. H.Brovvn? A He lives in San Francisco.


Q What is his occupation or business, a police officer?


A No.


So about 20 mile s from Red-Som ething 0 f t hat so rt?


sir.


County, isn't it? A I don't know.


Q, Ibn' t you know t m t th e court hou se is th ere and law-


yers and jUdges and the District Attorney, etc., ,and so O~t


did you know tmt? A No sir, I 'Was not looking for them.


Q You didn't' look for the court hou sa? A No si r.


Q It is quite a sizeable city, isn't it Redwood? A A


small city, a nice little tovvn.


Q, It is very good, as cities go up a round through that


country? A Yes.


Q P.ad you wer been on th e Santa Cruz mountains refore?


A No sir.


Q, Do you mow hovl far La Hunda is from rome 0 f the mo st


populous resorts of th at conn try? A No si r •


Q. Did you run into a r:rr resorts beyond La Hun CIa? A No
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1 Q Did you run into 8rwsummer hotels and camping places


2 Md things of th at kind on your way up? A. vie passed


3 one ve-.:.y smll hotel.


4 Q Are there cronping places around there? A Beyond the


5 pI ace of Urs Caplan I foun d the camp 0 f La Runde.


6 Q Beyond th e place? A yes sir.


7 Q She vas th ere with he r two chil dren? A Yes sir.


8 Q Little children? A I don,t know their eges; I should
bOy


9 say 8"mout 6 or '7, and the girl a little older.


10 Q .AJ1d there vas Mr Morton and Urs Morton and their daugh-


11 t er there? A yes sir.


12 Q lnd they\"l6re living in t m house with them, or camping


13 in a tent? A Well, I don't mow vh eth er it \<JaS a frame


14 or perhaps part canvas :".; I think th e building was pa rt


15 canvas>, it looked like a temporary affair.


16 Q Did it look like it had been put up long? A I. couldn't


17 say as to t m t •


18 Q Did it .appear to be an old. house or a new one? A I


19 couldn't say.


20 Q Well, now, this was the 21st day of J"uly, msn't it,


21 that you g at up t mre? A yes sir.


22 Q Well, the ~~cNamara case didn't come up for -- August or


23 September -- two months later, did it? A The 11th of


24 October.


25 Q When? A The 11th of october, I think.


26 Q Well, it is two months and approximately 2 weeks --
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1 two months and a half from the time you subpoenaed her.


2 What did you want her to do, come right down. here, right


3 then?


4 UR FORD: Just a moment _ Th e subpoena is the best evidence


5 of that, the 11th of October-


6 Q What did youEOCpect her to do, comestraight to San


7 Francisco, or come down here, after youserved this sub


8 poena on her?


9 MR FORD: We obj ect to that as not a proper question to


10 this witness, not prop er cros s- examination.
. .


11 THE COURI.': Obj ootion su stained.


12 I MR ROGERS: Did you tell Mrs Caplan as to mether or no t


13 she was to come on telegram fran t re District Attorney?
J
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A 1 cannot answer that direc··t. 1 told her she was under


subpoena from the 11th of October and she told me she would


keep our office informed as to her whereabouts.


Q What is that, 1 didn't get the answer?


(Answer read.)
office


Q Keep your/informed as to her whereabouts? A yes, sir.


Q Didn't you tell her, asking you to refresh your recollec


tion, didn't you tell her you would telegraph her when she


was needed, that JOhn D. Fr eder icks would telegraph her


when she was needed, or words to that effect? A 1 don't


remember that. 1 'may have told .her she would be notified.


1 may have told her.


Q You may have told her she would be notified when she


was needed? A The exact date, yes, sir, and she was to


notify us when she would make a change.


Q Did sbe tell you she was going to stay there in the


mountains during the summer? A She asked me if she could


remain there for two weeks in the mountains, that she


enjoyed the summer vacation so and asked if she would be


permitted under the subpoena to stay in the mountains for


two weeks longer?


Q Mrs. Caplan had been working in a sweat s~op,\ hadn '(t


she, sewing slothes in a hot sweat shop?


1m. FORD. To that we object onthe ground it'calls for


hearsay, incompetent, irrelevan t and immaterial.


MR • ROamS. If she knows--
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Just a moment--and it is not cross-examination.


2 This witness has not testified to Mrs. Caplan or what she


3 Was or who she is or anything else about her, certainly is


4 not cross-examinat ion.


5 MR • ROGERS. We want to identify her, see what she knows


6 abou t her.


7 MR. FORD. And whether or not she worked in a sweat shop is


8 ir;material.


9 THE COURT· Objection sustained.


10 BY MR . ROGERS. Q Did you know Mrs. Caplan befor e that,


11· had you seen her? A 1 think 1 have seen her, but 1 never


12 talked wi th her before that.


13 Q You knew she was a tailoress? A yes, sir.


14 MR • FORD. 1 obj ect to that--


15 MR. ROGERS. Q And you knew she worked in a sweat shop,


16 didn 1 t you, before she went up in the mountains in the


17 midsummer?


18 MR. FORD. 1 want the answer stricken out and 1 think you


19 ought to be curteous enough to allow me to object.


20 MR. ROGERS. When my question is finished--


21 MR. FORD. --1 want to make an obje8tion and you shut me


22 off.


23 TFE COURT. 1 didn 1 t understand you Wished the last answer


24 stricken out.


25 1vlR. FORD. 1 started to object and the witness ansWers very


26 qUickly and Mr. Rogers shut me off.
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THE COURT •. You Bat back in your chair and 1 didn't know


that you asked to have the answer-stricken out.


THE COURT. Now, you want it stricken out?


MR. FORD. If you will read the last answer, 1 will ask


thatit be s tr icken out.


THE COURT· Strike it out for the purpose of making objec-


tion.


(Last question and answer read.)


MR • FORD· Weobj ect to that on the ground it is hearsay and


calls for hearsay, pure and simplej the witness having alrea ~


said she didn 1 t know, that she mi ght have s een her~ and as


to whe ther or not her oc cupati on was that of a tailor ess


would be purely hearsay and we move to strike it out on


th~ground . and object to the question on the same ground.


1
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26


MR • FORD.


MR • ROGERS.


TEJLCOURT •


1m. FORD.


I asked him to wait a momer; t ..


It could not be hearsay-


Objection overruled. Restore the answer.


The next answer 1 would like to have read~ if it
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THE COURT' Objection overruled.


liR. FORD. 1 would ask tha t the wi tness be cautioned to


state only what she knows of her own knOWledge, and not


jus t hearsay.


1


2


3


4


5


6


THE COURT. Yes, that is entirely proper.


what you know only of your own knoWledge.


You must state


7 A May 1 have that question again?


8 THE COURT· Answer ,the question, if you know •


9 A May 1 have that question read, please?


10 THE COURT. Read it.


11 (Ques tion r sad. )


12 A 1 knew she worked in a tailor shop.


13 MR. FORD. Ofyour own knowledge.


14 MR • ROGERS. Jus t aLmoment.


15 I hffi. FORD. This witness may know somethings that 1 donlt
I


16 know, and if she does it will save time •


17 THE corn T . The wi tness has been admonished by the cour t to


18 answer only as to those matters of her own knowledge and


·19 if she disregarded that admonition, you W ill have to


20 Cevelop that on redirect.


21 MR. FORD. 1 want to save objections, if she knows these


22 things of her own knowledge, if she does, 1 dontt know it--


23 MR. APrEL. But the rule of law is, certain things rr.ay be


24 known of a person by general reputation.


25 'Ehe Bourt. Yes,. you have already answer ed.


26
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1 JJfR FORD: There is nothing before th e court now.


2 THE COURT: You have th e answer.


3 MR BOGERS: Let. me have the subpoena again, please.


4 Q Did you, ~hen you got up there into this camp in the


5 mountains, did you observe a stream of ·wa ter th ereabouts?


6 A


7 Q


I saw one small stream of "lJl8ter.


What were th'e children doing around trere when you


A Why, they seemed to be playing arotmd til e house.


Q Playing around? A Yes, running ara.md the 'Woods.


Q In the \700 ds? A yes sir.


Q Well, di:d it occur to you tmt at that time, in view of


8 were up there? .


9 1lR FORD: We obj ~t to tmt as not cross- elCamination.


101m ROGERS: Wait a minute --


11 THE COURT: Obj ec tion overruled.


12 I


13


14


15
I


16 the climate that you observed in ~n Francisco and then


17 th e clima te you observed up in the motm tains vmere these


18 chil dren ",vere pl~ing arotmd over the hills on the 28th day


19 of July, did it occur to you t hat Mrs Caplan hai commi tted


20 a crime in going up there? A I don't kno~ as a crime --


21 I 1m fJ'.."V she YIas. hi ding •


22 Q You kne.....; she was hiding? A I judged she ':rase


23 Q You jUdBed she Vias. 20 miles from Red\vood City?


24 . A yes sir.


25 Q Up in the moun tains? A yes si r.


26 Q Her children in the \'loods? A Yes sir.







1 Q You knew she was hiding? A I did, I kn8\V she was


2 hiding •.


3


4


5


Q You think s~e"vas hi ding? A Yes sir.


Q Youare a detective? A yes sir.


Q Now, detectives when they cannot find any"thing quick,


6 they ~~ways think somebody is hiding, don't they?


7 MR FOB]): We obj ect to that as calling for a custom and


8 conclusion of the Vl.itness and argumentative.


9 THE COUl~T: ' Obj edtion sustained.


10 MR ROGERS: Well, \~re the kids -- ",;ere the chil dren hid-


11 ing? A :Yes sir, wtmn they saw me they hid.
I


12 I Q When they saw you they hid? A Yes sir.


13 Q What 'Was the matter vii th those chil dren, were they


14 blind? A Mrs Caplan hid, too.


15 Q Did you blame her for not wanting to come dOVJIl and


16 testify against her husband when she was not oblig ed to?


17 JlR FORD: .rust a moment. Wh ether or not this witness


18 blames her or no t, is Jerrelevant and innna terial.


19 THE COURT: Obj ection sustained.


20 :qR. ROGERS: Howfar from the main road did you have to go


21 to find this place? A I don't knOVl the exact distance.


22 I t was dO\~m a path in among st the trees.


23 Q


24 Q


Dmvn a path in among the trees? A Yes sir.


And how long did you stay up th ere? A At this


25 place?


\ 26 Q . yes. A I talked with Urs Caplan perhaps ten minute
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I
and started right back.


Q How long di d it take you to go from Ped'vyood Ci ty up


there? A I le.ft San Francisco on the early morning train


and got there as quick as I could and gait back on the la te


train.


Q, And it took you an hour to come from San Francisco to


Red\'Tood Ci ty, about? A Perhaps so, I don, t know.


Q Then you got a ~horse and buggy and went up there and


made the round trip end all in one day, didn't you?


A yes sir.


Q YOll saw Mr and Mrs Morton up there? A Yes sir.


Q Didn't see Mr Darrow, did you? A No sir.


Q Well, now, the taking of testimony had not commenced,


had it, in this case, even ~ainst J'. :B. McNamara, never


did commenc e taking testimony, did you? A Not to my


MR FORD: We obj ECt to t ret as calling for a conclusion


of the Witness, not the best evidence; this witness ~~a


in con rt·, not cross-examination.


Jmowledg e.


Q, You don't know 'whether when },frs Caplan's namey,as call


ed she woul d no t have \valked into the coutt room, do you?


1m FORD: We obj act to tret as' purely speculative and


. idle; it is not cross-examination.


MR BOGERS: I wi thdraw it.


Q. Vias Mrs Caplan's name wer call ad in the J!cNamara, case


as a wi tne ss?
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MR :FORD: Who is this Morton you found up there with Urs
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1


I


did!;~ yon?


position. Labor leader.


did start for trial.


THE COU ill': That is all.


not cross-examination. The records show the case never


THE COURT: Obj ection overruled. VJhat is the answer.


Caplan? A Eric B. lJorton, fan Francisco.


Q What is his business? A I don't know his official


A I n wer notifie d her.


REDIRECT ElAUINATION


MR ROGERS: You told her you ','.auld, though,


A I tol d her she '.voul d be notified, proi~ably.


lIR ROGERS: .yes, that is all.


THE COURT: Objection sustained.


MR ROGERS: Did you ever notify her to be here?


1['8. FORD: We object to that as irrelwant and immaterial,


MR FORD: That is all.
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9 s 1 MALCOMB LOU G HEAD,
1889


2 called as a Witness on behalf of the prosecution, having


3 been first duly sworn, testified as follows:


4 DIRECT EXAMINATION-


MR. FORD. Q State your name? A Malcomb Loughead.


Q How old are you? A 25 •


Q Wher e do J'Ou live? A San Francisco.


Q. What street and number in San Francisco?


9 Street.


10 Q What is your occupation? A Chaffeur,


11 Q How long have you been engaged in that business? A Abo t
I


12 I tten years.


13 Q During the month of July and August, 1911, wer e you


14 engaged in that bus iness? AYes, sir.


15 Q And for what company or concern, if any? A The Alco


16 Taxicab Company •


17 Q What is their business'/ A Well, it is renting touring


18 cars and taxicabs •


19 Q What Ws.s their place of business at that time? A 360


20 Golden Gate avenue.


21


22


23


24


Q In San FJ: anc is co? A San Francisco.


Q Do you know 'r Breed? A Yes, sir.hJ.r.


Q 'Was he your employer? A Yes, sir.


Q. What are his iIitials? A 1 don't know what his initials


25 are.


26 Q. Do you know Anton Johanneson? A Yes,
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the


Did you see h;m on/last Sunday of July lOll?.. , oJ
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A yes,


2 sir.


3


4


5


6


MR. APPEL. I.object.


THE COURT. Wait a mcment--strike out the answer. I
MR. APPEL' We object upon the ground that it is oincompeten1'


and irrelevant and immaterial and hearsay, and no fOtL.'1da- I


7 tion laid.


8


9


10


11


121
13


MR. FORD. It is a pr eliminaJty question.


MR • APPEL Everything is preliminary that - _ they ought to


s how some foundation for a preliminary question.


MR. FORD. This is the foundation, all right.


THE COURT. Objection overruled. Restore the answer.


A Yes, sir.


Q In San Francisco? A San Francisco.


Q In the bUilding? A Yes, sir.


Q On what floor? A 1 think the 8th floor.


Q Do you know in whose offices it was that you saw him?


14 MR. FORD. Q Where did you see him? A Up at Metropolis


15 Bank, that is on Market street.


16


17


18


19


20 MR • APPEL' Wai t a moment--we obj ect to that as incompetent


21 irrelevant and imIr'aterial, hearsay and no foundation laid.


22 1ilR • FORD. Des igna ting the place wher e he me t him.


23 THE COURT. Objection overruled.


24 MR • ,rrEL. We except.


25 A Treitvmoe's office.


26 Q Olaf Treitvmoe? A yes, sir.
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1 Q That was the office of the State Building Trade Council


2 also, was it?


3 MR. APPEL· Wai t a momen t, we obj ect upon the ground it is


4 leading, suggestive, incompeten t, irrelevant and immaterial


5 and no foundation laid •


6 THE COlRT' Objection sustaired.


7 MR. FORD. On the ground' it is leading?


8 THE COURT' Yes.


9 MR •. FORD. Q Do you know wher e the off ice of the State Bui 1 •


10 ing & Trade Council were at that time?


11 MR. APPEL'· The same obj'ection.


12


13


THE COURT'


MR • FORD.


Objection sustained.
V


Idontt know how to reach it--Q Were there any


14 signs on the door of the place where you met Mr. Treitvmoe?


15 MR. ROGERS. 1 suggest, if yotr Honor please, this witness,


16 With all due respect to my long knowledge of automobiles,


17 this witness is a chauffeur, and probably he has been in


18 court a nurrber of times, as we have all been, and 1 think


19 possibly a Ii ttle warning to wait until the objection--'


20 THE COURT. yes, don t t be in too big a hurry about your


21 answer.


22 MR • AP'PEL· We obj ect upon the ground it is irccompetent,


23 irrelevant and immaterial, and hearsay and no foundation


24 laid, calling for a matter not' connected wi t h the case?


25 THE COURT. Objection overruled.


26 }ffi. APPEL. We excep t •
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1 (T,ast question read by the reporter,)


2 A 1 think it was the Asiatic Exclusion League on one side,


3 MR, FORD'. Were there any other signs? A 1 am not sure"


4 Q, What time of the day W 3.S it when you met Mr. Johanneson


5 at that place? A About between :3 and 4,


The same objection as last, incompetent, irre1e-


1m. FORD, We wi 11 show--


THE COURT' Objection overruled.


MR • APPEL, We e~cept,


(T ast question read by the.reporter.)


A We 11, he had sen t for a car, he wan ted to hir e it, and


wanted to know if 1 was prepared to take a trip, and 1


vant and immaterial and no foundation laid and hearsay,


THE COURT' Over r u1 ed •


MR • APPEL, We except.


(Last question, read by the reporter,)


A His clerk, Mr. Gillson is the name.


Q Anybody else? A Nobody else that 1 remember •


Q, At that time what conversation, if any, did you have


with Anton Johanneson?


MR .APPEL' We object upon the ground it is incompetent,


irrelevant and imrra teria1, hearsay and no found ation laid,


not purporting to prove any element of the offense charged


in the indictment herein,


MR , APPEL


6 Q Morning or afternoon? A Afternoon.


Q Who else was present when you met Mr. Johanneson?
7
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1 him how far and he said it migrt be into Nevada, and 1 told


2 him 1 would have to go back to the garage and do some wor k


3 on the car, that is, get some supplies before 1 could


4 start. He told me to go and be back as soon as possi ble.


5' Q What next occurr ed, if anything'? VI as that all the con-


THE COURT. everruled.


versation that was had at that time?6


7


8


MR • APPEL The same objection.


9 MR. APPEL. We except.


10 A That is all 1 remember.


11 MR. FORD. Q Then wha t did you do, if anything? A 1
I


12 Iwent to the garage and got' th e car prepar edfor the tr ip,


13 went back to the office and notified Johanneson that the


14 car was there waiting for him.
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1 Q By the way, what kind 0 f a car WdS tha t? A Pierce-


2 Arrow touring car, 1910 model •.


High-powered car.


Is that a high-powered car or .J 'low-povrered car?


\}Jh.en you went tack to th e office after procuring your


3 Q


4 Q


5 A


6 Q


How many p~ssengers? A Seven-pa sse~ere


7 supplies, did yousee l>1:r Johanneson? A yes sir.


8 Q Anyone el se? A I think th e clerk was there, Gillson.


9 Q What conversation, if any, did you have with l{r Johan-


10 neson at that time?


11 lJR APPEL: We object upon the ground it is incompetent,


in the indictment.


not tending to prove any element of the offense charged


not prove any connection between Mr Johanneson and li!r Dar-


irrel evant and immaterial, calling for hearsay; no foun


dation laid; not oonnooted wi th the issues in this case,


Overruled.


We except.


THE COURT: I


I
I


I
I


MR ROGERS: If your Honor please, may I offer a suggestion? I
There has never been I offer the sug~estion -- this re- j


cord is going to get in very peculiar condition. They do


MR .APPEL:


12


13


14


15


16


17


18


19


20


21


22 row. The,y promised to, but they don't, and after a \nile


23 we will be called upon, I suppo 93, to move to strike out


24 unless the,y do.


25 THE COURr: Unless they do.


26 lJRROGERS : Now, that throws upon us th e burden of
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1 through this record and specifying, ,,\hich we ought not be


2 compelled to submit to. That ought not be thro"vn upon us,


3 the burden of going thro1.\gh and moving to strike out


4 where the District Attorney .does not fulfil his promise to
r~ght


5 connect. The District Attorney;\ to first establish his con-


6 nection with the defendant. He mould not throw the burden


7 upon us of going throl~h the record, and at the risk of


8 not specifying, having incompetent testimony where he has·


9 objected. Now, that record is go~ng to get, sir, and I


know vmat is out.


Honor will pardon me if I say that in criminal cases the


rule has been held to be somelvhat stricter with reference


to admission of testimony until the foundation is laid,


because in t hat case the harm is done by the rela tion of


I
I
I


a criminal case; your I


I venture. to say ,'13 will not t rust the index.


We "Till keep an index of the connection.


It is a most unheard-of proceeding in


the testimony and you cannot ersdicate it, and the Supreme


Cou It has said over and 01 er again, that even if testimony


is stricken out as incompetent without foundation laid,


speak fr an sane years' of experience in these mat ters,


that the record is going to get in a posi tion ',vhere


there won't be a living human being kno~: wbat to do


wi th it; the jury won t t know what is in and th e jury won't


MR ROGERS:


J.m FORD:
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25 that the effect remains. It is pretty hard to tell


26 in the min dB of the jury, is out and what is in. I
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show you decisions to that effect) many of them. seems' I


to me 've ought not to hlll1e forced upon us the burden of I
going throt~h and calling your Honor's attention to mis-


takes whic h have been'made) but \'/3 are content to take our


obj ec tions, if your Honor pursues this course. We have


stated our objection) and I believe) wen if we should I


not move to strike out thit it will be absolutely the duty


of the court to strike out) \uthout motion) and in that


event the Supreme Court hassaid that the harm has been done)


and that the motion to strike out does not, as it does in a


civil case, The harm has been done, and there is no


telling what effec t it might have ; the impression remains,


although the evidence goes out.


UR FORD: DOn't worry; we ydll connect it.


!fR ROGERS: Here is Mr Johanneson right here, and I ven


ture when yousay "don't worry',' you \nll connect it tl
, I


venture to f:!ay you'Ylill never connect it. Here is JOhan-


neson ::'i~ht here.


1m Fa RD: If the court plea,se) th ere is nothing before the


cou rt.


!rR ROGERS: Don t t make remarks to me then.


]XR FORD: You started it.


THE COURI' : I don't t know but whq t th ere is s:>m ething •
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lIs 1 MR. APPEL. Your Honor, it places the defendant at a


2 disadvantage. Your Honor can aee that if a whole lot of


. 3 matter which may possibly be not competent should they


4 fai 1 to make the connec tion, having this jury hear thos e


5 things, or hearing a whole rrass of eVidence, or introduced


6 a whole lot of hearsay thatmay never be connected, that is


7 the reason we asked the jury whether they had heard anything


8 about the case, any fact might affect their mind. There is


9 no use examining a jury whether they know anything from hear


10 say and so on, what inpression they have formed from hearsay


11 if afterwards, after we get them here onthe jury and we rely


12 upon their unprejudiced minds to decide the case f~y,


13 ~cording to the eVidence, that those irripressi~ns should be


14 upon their minds. They are human beings like we all are;


18


19


20


21


22


they get impressions. The evidence may be stricken out


but still there remains something in their minds. There is


some impression in their mind. In one case the Sppreme Cour


mid where evidence was introduced improperty that way that


the defendant was left inthe same position that he formerly


occupied befor e evidence of that kind was introduced, that


it was improper, and in case--that is the reason Why it is


a g-'od rule al\vays in cases of conspiracy to first establish


23 a conspiracy; il1 cases of agency, first establish the


24 agency; establ ish the extent of the agency, then go and


25


26


show what the agent said and did ani bind the principal.


In a long case like this, your Honor, you can see what the
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probable in2ury will be to us •1


2 THE COURT 1 see yow: point, 1 think, Mr. Appel. Mr. Ford,


3 it seems to me th~t when you made a statement, unchallenged,


4 that you will connect this testimony up, it is the duty of


5 the court to assume that statement for its full force and


6 value. Counsel on the other side is now challenging your


7 abili ty to make that connection. 1t seems to me it is your


8 ~uty to withdraw this witness and connect the defendant


9 in this case.


10 MR • FOR D. Your Honor, they have challenged our abili ty on


every occasion; as 1 have stated before, the courts have


ruled time and again that the order of the proof is dis


cretionary with the trial juige.


14 THE COURT 1 qui te agree with that.


15 MR. FORD' If 1 will be only permitted to state my reasons


16 so 1 can explain Why 1 cannot wi thdraw this wi tness 2.t the


17 present time. A conspiracy is sorr.ething that is not


18 enter ed into like an agreerr.ent is enter ed into. It is not


19 possible to prove that the conspirators gathered together


20 and said, we will do this and we will do that. They do not


21 meet out in the public and verify their acts or swear to.


22 it before a notary or record it. They are not making


The conspirators meet in secret.


spiracy. The only PBS sible way in which a conspiracy


their acts public.23


26


24 They decide upon these things from time to time, different


25 things that they seek to do in the carrying out of the con
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be proven in criminal cases is by showing what each


individual belonging to the group did to show that they all


did things moving towards the common object, that they


acted together in concert from which the jury may infer


that the conspiracy did exist, in other words, it: is going


to be proven by circUIrist:m tial evidence. Now, as to Whether


or not they can consider the acts of this other conspirator,


your Honor) at the proper time will instruct the members


of the jury that they are not to consider the acts or


declarations of any persons ·other than the defendant, un


less they are convinced by the evidence beyond a Teasonable


doubt, that those other persons were involved in;the


common conspiracy with the def endant. They have a right


to consider all of the eVidence, all- of the circumstances,


all of the acts, and all of the declarations of other peopl


to ascertain Whether or not a conspiracy existed, but they


cannot consider the acts of those other people as binding


upon the defendant until they have first been convinced


that a conspiracy did exist • Now, we have put on one


little piece of evidence at a time and then another


little piece of eVidence,


24
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26







draw that witness.


...v.i.11 admit the conn~tion of any other wi tness --


You have, on for.mer occasions, avowed your inten-Ford.


answer it. C01.Ul:Bl will n wer prove or be able to e stab


1isb. that yr Darrow }mew anything about this, had anything


to do with it in the remotest fashion ordegree, and I ha


,
UR ROGERS: I don't decline to answer that qIestion, but


I do say so far as this is concerne d, I am absolutely


sincere. You have asked me a question and I purpose to


tion ot; oonnecting this testimony up with the defendant,


and the court has accepted ttet fully at its full face valUl'


but when co~l on the other side declares that he has in


his pos session knowledge that justifies him in saying that


you will find yourself unable when t he time comes to make I
that conn~tion, then, I think it is time for you to with- I


any particular witness was a conspirator of the defendant.


THE COURT: I don't think you quite got my' point there, l,fr


'j 900


and fitted it together. I think your Honor has stated


heretofore th EY have not challeng ed our abili ty to connec t


the C'cts ~.nddeclarations of alleged conspirators wi th th e


defendant. I don't think that is correct. They have at


all times challenged it, md they have at all times claimed


it was ~. frame-up. Th eJ h8'J'e at all times claimed that


MR APP~ Pardon me just a moment.


THE COURT: Ur Ford has the floor, lir Appel.


MR roRD: I 'will Ie ave it to conn 001 themselves if they


~
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1 called your atten tion right here in the court room to the


2 name of the man that the witness is testifyi:qg about, and


3 to his presenc e in th e court room, and I don,t think you


4 can prove by truthful evidenc e of any kind, to show t!at


5 1[1' Darrow had one single --


6 MR FORD: . If the court please, counsel is entirely out of


7 order -- all of hisargument. The proper 'lay for him to


8 show a l1Y'thing is to put his wi tnes ses on the stand. Several


9 times people have come into court and they have had their


10 a ttention attracted to them, and certain avowals have been


11 rrede about those \vitnesses. I don,t think ttBt it is pro-


12 per. I don't think the statement about what the Witness


13 is going to testify to is proper on the part of counsel.


14 If counsel has any defense he desires to put before this


15 jury, let him put -idtnesses on the stand at the proper


16 time, and ~at the witness on the stand, rather than cOUlIfll,


17 ma ke the' statement. I don't think that i s prop~r. I


18 simply oo.y as far as this witness is concerned, our sit


19 nation is exactly the same ,<"lith regard to any other wit


20 ness, and our statements in regard to this \Yitness, :md e.s


21 to the connection between the parties involved in this tes-


22 timony, is exactly the same as it is between the statements


23 made by other witnesses on the stand and their connection


24 with the defendant, and our good faith in the matter is


25 just as sincere and just as great in this case \vi th this


26 wi tness as it is in th e case of e very other witness.
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cOIllr.lon end tret the defencant


believe that as far as the action of Ur Johanneson and


not th e con11ec tion ha s been shoym. If the jury do esn' t


never ha s in the world.


:: only for th e purpos e of disc onc erting ei ther


th at means conspiracy?


the 'Hi. tness or th e prosecution, and your Honor is going


to instruct the jury at. all times to pay no attention to


the testimony of any witness, even though the court admits


it. It is for the jury finally to determine whether or


The order of proof is entirely discretionary with the


court, and the court has decided this identical proposi


tion .early in t,he trial of tbis case, but I think it is


ina de


1m ROGERS: Towa rds th e common end, may I inqui re if


l{r Tveitmoe are conce med, if the jury does not believe


that they are conspirators with the other agents or oon


spi ra to rs ,wi th the defendant, then even though the


court admits testimony, it will be your duty to instruct


them that they are.. 'not to regard statements of others,


declarations of these people, unl ess they are convinc ed


beyond a reasonable dOUbt of that fact in going towards the
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wi tness •


either of the gentlemen who were mentioned beforewith this


People versus Morton


in the 27th Cal--


of a large numberof specific individual acts and the cir


cumstances are such as to justify us in believing that


it will convince the jury beyond a reasonable doubt as to th


connection of these people with this defendant, but we can


only introduce that evidence bit by bit. If we put on any


particular wi tnes~ they would make the same objection., we


haven 1 t shown the connection, and therefore we have to put


on our testJ;mony bi t, as to showing how they were acting


op erating together in this propositi
toge thar, horl they wer e


MR • FORD. Our testimony wi th regard to the connection of ;'~r.


Johanneson and :'.~r. Tvei treoe wi th this defendant will consist


THE COURT. There is no difference between you and the


court and opposing counsel onthe other side as to the law


in the matter in this case, but there is eviden~e here that


the defendant in this caGe never saw or heard o£.at all or


.~ 903


l~R. FORD. With regard to whether the defendant contemplated


or specified--


MR. APPEL. Letts argue the law.


THE COUR T· 1 think that is very des ir able.


MR. FORD' They sit around here, y~;ur Honer, and indulge


in certain maneuvers that 1 cannot help replying to at times


and 1 ask pardon of the court for having forgotten myself.


1 call the court's attention to


~
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tes timony you will have to in troduc e eon;e evidence to conr-ec


TPE COURT. The court has no doubt at all and 1 don 't think


counsel on the other s ide have any doubt about your good


faith in the matter. Sometimes testimony in spite of the


best of geod fai th doesn lt materalize, but the discretion 0


the court should not be exercised in requiring you to put


on all the tee ti Irony you have a tthis tin:e connecting the


defendant here with a mat ter under cons ider ation. The co'Crt


LOU G H E A D,11~ALCOMB


gen tleIr,en •


on the stand for further exarr,ination.


THE COunT. !arties are all present. You rray proceed,


ten minutes.


(After recess. Jury returned to court rooIt. )


take a recess now for ten minutes.


other me rr-ber s •


1904
and bit by bit build up the circumstances from which this


jury can decide whether or not a conspiracy existed of


which this defendant was one n:en;ber and these people were


him, some scintilla of evidence showing the connection


between the defendant and this witness. We are about to


does hold that refore you can proceed with this line of


. (Discussion between juror and the court.)


THE COURT· Gentlemen of the jury, bearing in mind the


admoni tion heretofore given you, we will t::,.ke a recess for
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2


MR. FORD. Q You saw ~!.rt Johanneson when you returned


after getting your supplies? A Yes, air.


1905


3 Q State what was then said and done


4


5


6


7


llR, ROGERS' We obj ect to that as no fOt:.ndation, incompetent,


irrelevant and irr:materia1, hearsay.


THE COURT. That is the very question, as 1 remember it,


that has just been ruled upon.


10 . right about that.


8 MR. FORD. There was no question before the court at all.


9 TEE COURT. The question that was discussed, perhaps you are


en tir e
11 MR, FORD. The admissibility of the witness's/testimony


12 I was discussed, wi thout our shOWing anything that· has occur e


13 yet,


14 THE COURT' Th?t was the question the court had in mind, at


15 least. Objection sustained.


16 1vlR. FORD. Wi thdraw the ::},uestion.


17 BY MR • FORD. Q Did you and l,';r. Johanneson leave the buildi


18 A Yes, air.


19 MR , ROGERS. 1 make--


20 THE COUP. T. -8tr ike out the answer.


21 MR • ROGERS. 1 make the S9.me obj ection, that no foundation


22 has been laid, incompetent, irrelevant, hearsay, not Within


23


24


25


26


the issues.


TEE GOUR T· Objection sustai ned.


FR • FORD. on wh ich ground, your Honor, no foundation has


been laid?
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THE CO DR T. pr ecis ely •


MR. FORD' 1 W:mt to state to the court right now> that our


a bili ty to show the connection between ItT Tvei tmoe and the


defendant Will rest upon acts concerning which this witness


will testify as well as other witnesses in the case, and


that this witness's testimony will give a part of the con


nection--we expect this witness to testify 2.8 to what was


done on the par t of one of Mr. Tve i tmoe l s agents, ;,11'. Johanne


son after 1~s. Caplan, and upon the return of this witness;


we will show the.t the bills w'ere paid for for that trip by


Mr. Tvei truoe and we wi 11 shoW' by other evidence Mr. Tvei t


moe's connection with Mr. I'arro''''', but the testimony Will


have to come out piece by piece and bit by bit, we cannot


prove all by one act. This is a witness whow9.s not


present 3..t any arrangement or any convers2tion he;J:d with


the def endant or any of these people) we are not going


to be able to produce any witnesses that will show that.


We will have to show little statements, little bits by


bi ts, each one show ing connection With one another.







THE COURT: The court does not require the District At-


torney at this time to introduce all of the bits and por-


wherein, yourcourt during the progress of this trial,


state as well asin... · other states


THE COUID': J,rr FOrd, :Bt us be cl Ear. In the absenc e 0 f


Honor was abundantly supported by the authorities of this


dncesome evidence, perhaps it may be slight, but some


evidence at this time connecting the defendant with


ti ons of e'J'idenc e t hat he may have, but in th e fac e of


that avowal by the attorney on the other side, which the


court accepts at its full face value and in good fai th,


I deem it is the duty 0 f the District Attorney to in tro-


sent.


THE COU Rl': I thought th e ruling 0 f th e cou rt an d its


of the parties whose names have been mentioned.


lft.:R FORD: If the court please, .~ ..c. relying upon the 'ml


inrs of th e cou rt on similar questions presented to this


MR BaGERS: In this matter at all.


position was made plain before recess, the avo,v,al of the


District Attorney, or cOtInsel on either side vdll always


be accepted by this court at full face value of the decla-


ration and bona fide intention, and it is so accepted at


this time, but counsel on the other side absolutely cl~l


lenged the ability of the District Attorney to introduce
in


Dne scintilla of evidence connecting~this case with either


Ur Tveitmoe or this witness or the other gentleman pre-
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1


2


3


4


positive declaration by counsel on the other side, which is


just as emphatic as the District AttorneY'sdeclaration and


avowal on his part, ,vhich ha s not occurred heretofore in


this trial


5 MR FORD: I \'ant to state to the court, this wi tness is a


duce evidence to mow the connection between the parties


kept hereat our expense, at the state's eqpense, and we


....'tUlt to ask 1 eave to allow this ,vi tnes s to testify as to


out s bowing fi rst Y/ha t ""JaS don e.


MR ROGERS: I take this position, if your Honor pleases,


He is bei~


now, I have no doubt that conn sal vlill


witness from out of to\m, from San Francisco.


ShO'll that Mr Tveitmoe, who is an officialof' the State


BUilding s Trade Council, th at lvfr .Tohanneson, v.ho also is


an official of the State Buildings, Trades CounCil, having,


from necessity ana from the circumstances, some connection


wi th the defen se of the 'McNamara case -- t here is no


question about it, that is as far as I understand their


abili ty to make the proof, but 'what I am contendiI\g


woo t he did in th e company of a:rv persons present with him


in regard to Mrs Caplan and V~ avow our in tention to in tro-


involved and this defendant. Now, that is as far as we can


go at the present time, ~d the testimony as to the connec-
!


tion of Tveitmoe with this transaction and the testimony as I
to the c onnec tion as to J,{r Tvei tmoe particularly with re- !


gard to this man, will be absolutely unintelligible "vi th-


in the matter.
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though.


MRBOGERS: Being the '\vife of Caplan, under section 1322.


l~R FREDERICKS: She was not the wife of Brice and Schmidt,


for is this: here is a specific act, here is a thing vhich


they desire to charge against the defendant, which they


desire to say he is guilty of, and he must be gUilty 0 fit


if it is an offense, therefore the proof must not only be


that the ce t '\~s committed, but that the defendant himself


participated, aided, abetted, advised in its commission.


Now, as a matte.r of common knowledge, a lawyer knows, so


far as :Mrs Caplan's presence upon the witness stand is


concerned, that under the abundant authorities she could not


be called as a witness.
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MR ]REDER! CKS : Why not, being the wife 0 f Caplan?


15 I lrR BOGEBS: People <:gain st Langtry t. which I have offered


16 for coun 001' s elucidation many' times --


17 ].[R FORD: That is not the point before the court at the


18 present time.
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diaphanous assurances to connect that Mr. Darrow knew Mr.


from the s tate for their own reasons and because of their


own interests, that is another matter. That she was a
witness .


competent land a material and necessary wi these, nobody


who knows the law would immediately dispute. Now, there


fore, under those conditions, she was not a witness s.t all,


under the law. Why, therefore, should ;,'ir. Darrow send her


1910 J
know in,


her I
not do


If anyone else took her


Therefore, these indefinite, ev~nescent


it, had no reason to do it.


out of the state?


Tvei tITloe and knew Mr. Johanneson, officials of the State


Buildings Trades Council, is not going to establish the


foundation ,and 1 challenge theni, as 1 said to your Honor


before, to show by any witness at all or by any circumstanc


atall that Mr. Darrow had any connection whatever in ei ther


adVising, consenting to, conniving at, or participatirg in


anything that was done in re~erence to Mrs. Caplan. Mr.


Tvei tmoe is in the oity j '~'. Johanneson is in the cour t room.


No\v, why have we not the right to insist, if they are


going to charge~iir• Darrow, because he knows Johanneson and


knows Tveitmoe and had some busines~ relations with them


of one kind or another by reason of his position as counsel


in the case, if they are going to charge 11r. Barrow with it,


th O but r1.·ght and fair th~t they should1 say, i t is no .lng


MR • ROGERS.
But my contention is this, Mr. Darrow being a lawyer,


she could not be used as a witness, would not advise


departure from the state, he would not do it, could
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show :\1r. Darrow had sibmething to do wi th it.


This proposition of bit bit and circumstance by cir


cumstance, and a· little thing by a little thing, that


collateral matters, if your Honor pleases you are admittin


for the purpose of showing what? For the purpose of showing


the connection of general conspiracy. Now, in order to do


1


2


3


4


5


6


7


cannot be done, it is inpossible to be done. These


8 that the acts of conspirators are never admissible one


9 against the other until the conspiracy is first shown.


10 That is the law, and it is not G. question of order of


11 proof, it is a substantial right and 1 maintain my position


12 that in this matter, as well as in all other matters, they


must show Mr. Darrow 1 s connection wi th it and they rr;us t show13


14


15


beyond the mere diaphanous and evanescent


1 said a marent ago of acquaintanceship.


connew.tion as


Suppose Mr. Tvei t-


16 moe did pay for this triP, we shall contend there is nothin


17 criminal at all about this trip. We shall show what


18 happened to Mrs. Caplan, we shall show what WE~S done wi th


19 Mrs. Caplan, if the evidence is admissible, but why should


20 Mr. Darrow, who is on trial here in a matter that is aaid


21


22


to have h~ppened on Third and Los Angeles street, come in


here with the witnesses w,h~faces we never saw' and whose


23 names we never heard on this occasion, come in here to


24 face this situation and be compelled to meet it Without


25 any knowledge whatever'l 1 say, if your Honor pleases, it


26 is unheard of in cr iminal jur isprudence,
absolutely un







1 unheard of and 1 do not believe there is any possi bili ty


2 of the connection being made under even their own~ avowal
\


3 of it, but your Honor has a right to say that it must come


4 with such a foundation as shall connect i,fr. narrow with it.


5 1 will tell you, Sir, where witnesses--


6 MR. FREDERICKS. (Interrupting) We do not differ', wi th I, .


7 counsel on that.


8 MR • ROGERS. (Continuing) --wher e wi tness es are--wher e


9 numerous persons are interested in the defense, whereas


10 in this case the funds for the defense come from allover


11 the country, whereas in this case thousands of men are


12 interested in the def ense and participate in it, isn't


13 it right, if your Honor pleases, that where hundreds of per


14 sons ar e jUs t as much in ter es ted as Mr. Darrow --


15


16


17


18


19


20


21


22


23


24


25


26







: 913


overruled.


shape or form wi th the defendant.


l.rR ROGERS: We take an exception.


lJR FORD: Q. Will you noW' state what was said and oone b


Is it going tosolute connection of],{r Darrow with it?


the sting of the condition heretofore existing, and brings


it wi thin the general rule t hat has been followed in this


case; for that reason the objection to the question is


wi th the defense in the llcNamara case, of v!hich the de-.


fcndant here was chi ef coun sel. I think that takes awe;y


where there were 0 ther counsel as well 8.8 Mr Darrow,


isn't it' right that they should establish a direct and ab-


TEE COURr: I do not care to hear from you. The situation


is somewhat changed by lIr Rogers I remarks. At this time,


perhaps I misunderstood the avowal made by Mr Rogers be


fore recess, but I understood it was a statement that in


his opinion, the District Attorney '.'QuId be unable to con-, .


nee t the name of 1fr Tvei tmoE1or Mr J ohanneson in any 'lay,


be sufficient to put us upon trial here to go through this


matter and take four or' five days to do it until they have


shown 1fr Darrow himself had guilty knowledge of the matter,


if there was any gUilt connected With it, and it must


have been prior guilt- and not SUbsequent guilt.


UR FREDERICKS: I do not think VIe differ with couns el.


1m ROGERS: He cannot do it, sir.


THE COURT: He now states tho g:; gentlemen ..,'/ere connected
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4


5
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tween you and 1fr Johanneson, or whatever ""'as don e by Mr


J ohann.eson in your p resenc e, a1iter youarrived at the Metro


poli tan Bank fu~lding, on your return from getting your


supplies?


MR ROGERS: Shall we have an Obj ec tion and axc eption to all


of this matter?


MR roW: It is stipulated it may be entered to a:\.1 af it.


THE COURT: Yes, to all of this testimony, to what this ylit-
. .


ness has to say vJi th lIr Tvei tmoe and 1fr Johann;eson, under


the in struc tions and otherwise, it will be un: derstoo d that


the same orJj ection and th e same ruling ~nd the same excep-


,tion is taken.


l{R mGERS: Uay I inquire, your Honor, if you are intend


ing to hold that in ~iew of the fact there were numerous


other counsel, one 0 f whom is dead, undoubtedly, and num


erous other counsel in the McNamara case, it is going to


point to Mr Darrow because they had conn ootion VIi th th e


defen se?


THE eOUill': No, I hold that it does shoW' some connection;


it may be a mere scintilla of proof, but it is something


tha t justifies the order being adopted at thi s time.


If they could not establish the defendant here did not


even even mow t.hO sa gentlemen, that would be a different


thing •


MR APPF.L: This in quiry is not over the case in chief. I


read to your Honor some decisions to the effect upon
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le-teral matters, t.hat the proof must be exact and to the I
point connec ting the defen dant 1:,\'i t h the c anunis sion of I


I
these collateral matters. Now, that is the only issue. I


9 again st me. The law is that testimony of conspi rators


10 is not evidence. For that reason the law says you must


11 establish and connect the principal ~~th the conspiracy


12 and show that the co-conspirator started to ECt in view


13 of his understanding with the principal. That is the foun-


14 dation too t must be laid. In other v.ords1, VX3 demand here


15 in this cou rt. too t before the declarations of Mr .Johanneson


16 or the declaration of lir Tve-itmoe here on behalf of what


17 occurred, must first be shown to have been authorized and


18 to have been with previous knovrledge, and with previous


19 consent of this defendant, that theirdeclarationflil to this


20 wi tne s s away up there in San Franc i sc 0, do not prove th at


21 lfr Darrow had previous l:nowledge of tho se things, or did


22 them or consented to it, even if Mr Darrow hoo known of it


23 after it occurred, it would not prove conspiracy and


24 it \vould not prove him gUilty of any offense.
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Tha t is the law of this s tate and -,-'tt,e law of every s tate


in the Union. That is whcrtwe are demanding. The mere


fact that 1 may know some man connected with the defense


of this case and to say 1 can go out here and bribe a


~itness out inthe outskirts of this state and say 1 am


acting for Mr. Appel, 1 say, thct could not be introduced


to connect me and showing a conspiracy. It must be previou


knowledge, consent and an ing and abetting before the same


occurred before 1 am charged with that. Now, here are


statements that are to come from this witness as to what


Mr. Johanneson did or what he said. Now, where is this


evidence here that Johanneson was talking for Darrow?


Where is the evidence here that Darrow authorized Johanne


son to say or to do anything concerning 'a apecific act whic


counsel on the other side say is a crime? How is it going


to be done. Suppose, if your Honor pI eas es, 1 have tak en


out of my pocket $100 and give,it to SOllie person to go and


do something in the case and he should so far forget him


self that he goes out here and bribes a Witness in this


case, can it be said that the mere statement of this man


to this party, "1 have Appell B money, in my pocket, 1 am


going to pay you $50 of it to get you to leave the state",


can it be s aid that hiS:, s ta temen t can connec t me with the


case. There would be no security anywhere on earth With


such evidence. It must show 1 gave him that money With


the knowledge and understanding and in a slight degree,
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least, that he was authorized to go and do the specific


act, that 1 had some gUilty knowledge of what he was going


to do before he.did it and that 1 di~ it for that purpose,


and that 1 sent him for that purpose, in some slight


5 degree at least. That is the foundation we are seeking for


and that is the fouudation that the books say, that before


the acts or declarations of a conspirator are evidence again t


a party on trial the fact of the conspiracy concerning that


specific conduct on. the part of the person who acts must


6
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10 first be shown between him and the principal. It must


11 be previous knowledge, not a subsequent knowledge, or mere


12 I relation of client and attorney, it would put the attorney


·13
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18


or client in a perilous condition in ar-y case, your Honor,


and the defendant might as well come out of the court room'


here because 1 am defending him and go and bribe a witness


and because 1 knew him, because he is my client and the


district attorney can show that Which would be apparent


from my conduct of the case, would that show 1 had conspired


19 with him and aided and abetted in the COTl1ffii ssion of a


20 specific offense? These are collateral matters, collatera


21 matters that require a more strict rule than the other.


22 MR. FORD. 1 do not think tha t point is befor e the cour t


23 a tall.


24 MR. FREDERICKS· We do not r ely on those things counsel is


arguing about, but will connect ~.~r. DarroW wi th the taking


Caplan by direct and positive testimony, your
away of Mrs •
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1 Yonor.


2 MR. APPEL. Now, let us see if he does it, if he doesn't


3 do it he will g.et himself in a hole.


4 MR. FREDERICKS. All right.


5 MR. APPEL Remember what yousaid, and don't take it back.


6 MR. ROGERS. Read it to me, the district attorney's avowal,


7 read it to ~~,please.


8 (The last statement of Mr. Fredericks read.)


9 THE COURT. Objection overruled •
•10 MR. APPEL Ex cept.


11 1m. FORD. Answer the question.


12 (Ques tion read. )


13 A He told me to take Mr. Gillson home first and 1 took him


14 home, then proceeded down to, 1 think, 23rd and Folsom


15 street.


16 Q Did Mr. Johanneson accompany you? A ilLr. Johanneson


17 accompanied me and he got out there and went to get another


18 man. 1 wai ted until he got him and then he dir ec ted me to


19 go to Red Wood City.
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1 Q, Do you mow who that other man was? A I doni t know


2 who he VJaS.


3 Q Describe h~, please. A He was a man about 5 feet 6


4 in height with a mustache, I believe.


5


6


7


Q Apparent age? A I should say about 40 years old.


Q Proceed? A I went to Redwood City.


Q You fey he directed you, you mean the other man or


8 1Jr Johanneson? A Ur Johanneson di rected me to go Red-


9 wood City;after getting there --


10 Q Getting 'V'There? A After getting to Redwood City.


11 Q, Did you go alone, or were you accompanied' by anyone?


12 A I was accompanied by Mr Johanneson and this other gen-


13 tleman.


14 Q, Howfar is Redwood City from San Francisco? A About


35 mil es.


conversa tion 'wi th him about th e busine ss 0 f your trip,


None tret I remember.


on the way to Redwood Ci ty, did you have any further


After you got to Redwood Ctty, -mat occurred? AQ


thing a t all? A


Q I
any-I


I


Af- I


ter The ot her man -- the man t.ha t \~.as with Johanneson,


got in t.he front seat and directed me from there on.


15


16


17


18


19


20


21


22 Q l!f.r Johanmeson still in t.he machine? A Still in the


23 back seat.


24 Q. Wh ere did you proceed then? A To La Honda.


25 Q .Anything occur on the v.ey to La Honda? A About half a


26 mile t.his side 0 f La Honda --
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Q That is between La Honda and Redwood Oi ty? A Yes


this gentleman that was with Johanneson directed me to


stop and lvfr Joh?nneson got ou t and went dOVlIl the trail.


Q Mr Johanneson got out? A Yes, Ih Johanneson.


Q Wba t becam.e of the other man? A He stayed in th e


machin e and rode do\'m the road wi th me.


Q Did you notice where :Mr Johanneson went? A He v.ent


down into a little creek, down a trail.


Q, Vl1at time of day or night was it? A I don't lmOVl the


exact time; it '1.6S just getting dark.


Q, Did you receive any directions from 1fr Johanneson


a t that time wha t you were to do? A He told me I \\iiS to


drive on dO\q}1 the road and be back in an hour.


Q At the same spot? A At the same place.


llR APPEL: Do not lead the witness, please.


THE OOURI': No t d.on' t lead him.


lKR APPEL: That is not included in our objection, but I


should say common courtesy and decency woul d p rev en t


couns el from leading the vii tneas.


UR FOW: The same motive that woul d prevent him making


such remarks.


Q, Did you receive all! difections as to the manner in


vhich you should come back?


IfRAPPEL: Vie object to tlBt as leading; of course, sub-


j ect to the other obj ections.


THE OOU Rr: Obj €etion suste.ine d.
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1 MR FORD: Did you return? A Yes sir.


2 Q, Vlhen you returned) was it light or dark? 'A It was


3 dark.


4 Q Did you have your lights lit? A Yes.


5 Q, Vhat occurred then? A I picked Mr johanneson up and


6 a vroman and two children.


7 Q, Were you introduced to the woman? A No sir.


8 Q, Did Mr johannJ8son say v.110 she was?
,.... '


9 MR APPEL: We object to that as leading •


10 TEE COURI': Obj ection overruled.


11 }XR APPEL: Exc epti on.


12 A Not t ret I remember of.


13 Q, Di d he address her by cmy name?


14 UR APPliL: We object to trot as leading and suggestive,


15 object to it on that gronnd.


16 THE COURI': Obj ec tion overruled.


17 1.fR APPEL: Exception.


18 A I think he called her "Plora tt
•


19 Q, Di d yo~) at a IV time du ring th e trip, 1 ea rn Ylho sh e


20 was?


21 MR APPB~L: We obj rot to that on the ground it is immater-


22 ial, irrelevant) leading and suo;gestive.


231m. FORD: I am not su~gesting arwthing th at I c an see.


24 THE COURT: Obj EO tion overruled.


25 l{R APPEL: Exception. A I didn't get the Question. 'What


26 is the Question?


I







The only name that you heard her addressed by ,vas that


vlhich you have g~ven us, "Flora"?


1


2


3


4


A


Q


(Q.uestion read.)


No.


A Yes.


.~ 922 1


I


I
I
I


5 Q How old '!.ere the children? A Between 4 and 6 t


6 I think.


7 Q. Boys 0 r girls? A A boy end a gi rl •


8 9. Afte:r leaving Redwood Oi ty, where did you go -- or,


~ aft er picking up thi s ladY and the two children, whe::'re di d


10 you go? A To San Jos e.


11 Q. Who 'V'!JaS in th e machine going to San Jose? A Mr.r ohannE


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


son, this other gentleman we picked up and the lady and


the tvlO chil dren.


Q After you got to San Jose, ~hat occurred? A I took


them to a hot.el.


Q Took vrhom to a hotel? A Johanneson, the gentl.eman


that was vrith him, and the lady and the two children.


Q, Then, where did you go? A Then I put the car up ~.t a


garage and \'Ient to another place myself.
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the gentleman who was with him, the lady and the two


childr en.


Q By whom '1 A by Mr. Johannes on •


Q Did you s ta:tt to Sacramento? A yes.


Q . Who were wi th you, if any one? A Mr. Johanneson and


A About 12
enough to fix a tire.


Q Wh.2.t time did you get into Sacramento?


o'clock.


Q What occurr ed, if anything, on the tr ip towards Sacrament


A 1 stopped at Haywards and received two tires that 1


tel ephor~ed for the night be for e, am t.'I1 is gentleman that


was With Johanneson left us there.


Q And wher e did you and Mr. Johanneson and the lady and


children go? A We went right to Sacramento.


Q Did yeu stop ~t Sacramento? A We stopped there just 10


Q What did you do, if anything? A 1 was diredted to


star t up towards Sacramento, 1 think, was the directions


at that time.


Q What time of night was it that you left them at the


hotel? A About 11 o'clock.


Q When next did you see llr. Johanneson or the lady?


A The next morning, about 6.


Q A. M.? A Yes, sir.


Q Whom did you see a t that time? A Mr. Johanneson, the


gen tl eman who was with him, and the lady and the two


children.
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1 Q At night? A At noon.


2


3
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Q From Sacramento where did you proceed? A We went from


ther e to Aubur n •


Q How long did you stay at Aubur n? A About an hour.


Q. And from Aubur n where did you go? A To Colfax,


Q Did you stay over night at Colfax? A We stayed over


23 Q Did you hear' the lady's name--did she register at that


24 time? A 1 didn't see under what naIr'e she registered.


25 Q From Colfax where did you go and when? A The next


26 morning we started as soon as we had finished breakfast
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Tve i tmoe 'soff ice.


1 left that evening and went


Q . At what office? A At~.


Q What did you do next? A


to Truckee that night.


Q Wher e did you leave :.':r. Johanneson and the lady and th


12


13


14


15


16
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18
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20
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25


26


1 went to Truckee.


2 Q Still acconpanied by Mr. Johanneson and the children?


3 A Yes.


4 Q How long did you stay at Truckee? A Just long enough


5 to fill up wi th gasoline and oil.


6 Q And from Truckee? A Reno.


7 Q Reno, Nevada? A Reno Nevada.


8 Q What time' did you get into Reno, Nevada? A Between 12


9 and I 1 think.


10 Q. 12 and 1 in the daytime? A At noon •
....--~;:: ..--~


11 Q Wh9.t if anything occurred at Reno, Nevada? A Well, we


put up at the ho tel ther e and later on went across the


street to tthe cafe and ate supper, and 1 took a 1et"'::er from


Mr. Johanneson to deliver to Mr. Tveitrr:oe on the .way back when


1 got back to San Francisco.


Q Was tha t letter in an envelope or open? A In" an enve10


Q Sealed? A yes.


Q The address 0 f Mr. Tvei tmoe written on it? A. Yes.


Q What did Mr. Johanneson say when he gave you the letter?


A Asked me to deliver .it and also to deliver a black over


coat that belonged to this other gentleman, to leave it


there at the office.







1 children? A At Reno, Nevada.
1926


Q At Reno, Nevada? A Yes.


Q Did you deliver the 1 etter to I:f~r. Tvei tmoe? A
I did.


Q When and where? A 1 think it was the second day of


2 Q Was that the last time you saw him? A 1 saw him just


3 before 1 left, then, that is the last 1 saw him, just


4 before 1 left.


5


6


7


8 August and it was in his office.


9 Q When did you get back to San Francisco? A 1 got back


10 on Tuesday the Is t, 1 think.


11


12


Q Of August? A Of Augus t.


Q About what time} 1911? A 1911. 1 wen t across the


13 Bay on the 12:48 boat.


14 Q Was the end of Tuesday or the be ginning of Tuesday?


15 A It was Tuesday night, that was the end of Tuesday.


16 Q If it was 12:48 it would be early Wednesday morning then


17 A Wednesday morning.


18 Q And you delivered the letter the next day to ;,!r. Tveitmoe


19 A 1 am not sure whether 1 delivered it the next day or the


20 day follow ing •


21 Q At any rate you delivered it? A 1 delivered it, yes,


22


23


24


25


26


sir.


Q At his office? A At :vir. Tveitmoe 1 s office in the


Metropolis building.


Q Anybody else present when you delivered it? A 1 think


Mr. Gillson let me in.
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1 Q Wha. t if any conversation did you have with Mr. .,Tvei tmoe


2 at that time?
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1


2


3


4 THE COURr: Object.ion overruJLed.


5 lfR APPEL: We exc ept •


6 A He asked me wha t kind of a -trip I had. - I told him


7 everything went through very well; ha d very Ii ttle trouble


8 vdth the car end delivered the letter to him and he read it


9 and efterVlards gave me, I think it was $25.


10 Q For yourself? A For myself, yes.


H Q Or v.as it pay fo r the mac hine? A No, it was not pay


12 fo r the machin e.


13 Q Did you collect the pcwment for the machine? A No, I


14 turned the charge in to the gart'.ge.


15 Q -What was the amount of the charge you turned in to


16 the garage?


17 1ffi APPlJL: Obj ected to upon the g round it is incompetent J


18 irrelevant e,nd hearsay; \'.hat he did himself is certainly


19 i.InIm. t eri al.


20 THE COURT: Obj rotion sustained.


21 1~m FORD: Did you have any talk wi th Mr Tvei tmoe about


22 whether the bill should be charged or collected at that


23 time? A He askeci me what the bill would be. I told him I


24 ,vould 1 eave it to th e company to make the charge.


26 on the subjeect of charging? A That is all I remember.


That is all the-conversation you had with lrr TveitmoeQ25
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Q. Did you have any conversation vIi th him wrom it


should be charged to?


MR APFEL: That is very leading and suggestive. It is


incompetent, irrelevant cmd immaterial for allY' ,.purpose


whatsoever, hearsay C'.nd no foundation laid.


THE COUHT: Overruled.


IffiAPFEL: Exception.


A Well, it was understood whal I took the car ~ from


the garage that it was to be charged to Mr Tveitmoe.


I don't remember having ar.w conversation with him in re


gards to who it was to be charged to.


W FORD: You also delivered an overcoat, I bali ENe you


testified? A Yes.


Q To Mr Tvei tmoe? A To l'itr Tvei tmoe.


Q Did you tell him anyt~ing about the overcoat?


UR APPEL: Now, that is immaterial,your Honor, and hoor-


say.


l[R FOBD: Give all the c onversation you remember wi th


l[r Tvei tmoe.


THE coum: Obj ection sustained.


MR FORD: Give all the conversation that occurred I"Jith Ur


Tvei tmoe C'.t th at time.


1m APPEL: We subinit that the wi tn ess has already stated


v1hat the conversation he had wi th him was, and he has


stated to the best of his recollection what occurred.


THE COURT: Ove-·ruled.
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A .No,


us.


ness.


:MR APF EL : 'Ne ex:c ept •


A Well, on that, do you mean to go over all I have gone


over so far?


MR FORD: Everything that you have not "'testified to as yet.


A Well, after delivering the note I delivered an over-


coat to him and told him that it belonged to the man that


we had picked up tha t had gone part way on the trip with


q Did you know that man's name <:.t that time?


I didn't knOVl his name.


Q Anything else said about thevvercoat? A Nothing tmt


I remember.


Q Did ;>rou t ell him why you brought it to his 0 f'fice?


MR APPEL: I submit th at is aot the way to examine the wi t-


THE COURr: Obj ection sustained.


1ffi FORD: Thi s o<fcnrred sometime ago and . it may not be


veryimpo rtant to the mind 0 f the wi tness a t that timet


and simply directing him 'wi thout asking him what to ffdY or


telling him \mat to say.


rnm COURT: Obj ection sustained.


MR FOW: Was anything further said about the overcoat?


A I don't remember anythiI:\lS further being said.


Q P.ave you ever at any time, learned who this man VIas?


URAFPEL: Wait a moment. We oqject to that as irrelwant


and innnaterial. He can only know it by hearsay
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1 tm t told him) being hearsay or hearsay.


2 THE COURT: Overruled.


3 MR APPEL: Exc epti on.


4 MR APPEL: We obj ect to it on th e ground that it is incom-


5 petent) irrelevant and innnaterial, hE6rsay and no founda


6 tion laid.


7 THE COURT: Objection overruled.


8 l!R APPEL: Exc eption.


9 A I don,t lmow of any proof that I evee hal of who she


10 ~s.


11 MR FORD: Describe her) -please? A She \\I8S a bout 5 feet·


12 5 in height) I should think, and I think an Italian.


13 She talked ,,"Ii th kind of a foreign accent) I shonld judge.


14 Q V,1hat n~tionali ty? A I should think Italie.n.


15 Q You think Italian? A Yes.


16 Q Apparent age? A About 30, I should think; 30) 32.


17 Q Was she heavy-built or slim? A About medium build.


18 Q \~at epIarent weight? A About 130, 135.


19 Q What complexion? A A little dark.


20 Q. Hair dark? A Hot exceptionally cark.
~


21 Q Can youdescribe the children? A Well, I think the


22 boy was a little the oldest) about 6; and t.he girl, maybe


23 4 or 5.


24 Q Referring to the overcoat again, was any conver-


25 sation had on the trip while you were going up to Reno be-


26 tween Hr JohaBneson and anyone else com eming







1 UR APPEL: Wai t a momen t. e object to, that upon the


2 ground it is incompet~=.mt, irrelevant and innnateria. for


3 any purpo se, hearsay, no founootion laid.


4 THE COURT: Obj ection overruled.


5 J.m APPEL: Exc ept ion.


6 A At F..ay-wards, this Mr Johanneson made some remark about


7 not having an overcoat, and this gentleman offered to loan


8 him his.


9 UR FORD: Anything further about it? A I think he said


10 whe~ he got through with it he would return it, leave it at


11 Mr Tveitmoe's office.


12 Q Who said, ],{r Johann,eson? A Mr Johanneson, yes.


13 Q On the trip to Reno, Nevada, did Mr Johann€son give


14 you arw directions as to yhat information you should give


15 ou t c onc e rning this woman?


16


17


MR APPEL: Wai t a moment. We obj ect to that


it is incompetent, irrelevant and immaterial


upon the groUnll


for any pur- ,


18 pose whatsoever; it is hearsay, and no foundation laid.


19 THE COU HI' : Obj ec t ion overruled.


20 l~R APPEL: '?e exc ept •


21
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26







MR. APPEL- We move to strike out the evidence of the


stand on the ground it is not r espons ive to the question.


to get along that way, save asking--if people asked question


A As 1 remember he was--he was givir-g people to understand


that it was his wife and'l--n..i3 made some remark it was easier


to him. 1 think that puts it in again.


THE COURT _ Str ike it out.


11.R. FREDERICKS. He say, though·, your Honor, he aaid that


witness as:to what ;,:r. Johanneson was giving people to under-


about it.


Q ~id that to you? A Yes.


}R • APPEL Wai t a lLon,ent--obj ect to the qU8S tion on the


ground that it is incompetent, irrelevant, hearsay· and no


MR. APPEL' Except.


A Just two that 1 know of_


foundation laid.


THE COURT. Objection overruled.


1m • APPEL - Exception_


MR • FORD Go ah ead.


A 1 don1t remember any. talk to that effect.


MR. FORD. Q When you arrived at Colfax there were how


many hotels there?


MR. ArrEL- We object to that as immaterial.


THE COUR T. Overruled.


~'R • FORD. Q Didyou at Colfax have any conversation wi th


Mr. Johanneson? A 1 believe he said something.
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5 wer e you and Mr. Johanneson when this conversation came up?


1934


Shows whether they considered the act at that


1'iR • FREDERICKS. The purpose is simply to show the effort


on the part of ~t: .• Johanneson to conceal the identify of the


woman, not to show any improper relations or anything of


and the womar:,. but a statethat kind between :.lr. Johanneson


1 t h iden tity of the woman •
ment endeavoring to concea e


3 THE COURT· 1 don't think he made that statement •


4 MR. FORD. What did Mr.--wi thdraw the question. Wrere


1 MR. ,FORD. He said so, if you will just hear the last


2 question and answer.


15 time an innocent act, and they wanted to conceal this woman'


6 A on the porch in fr ont of the ho tel.


7 Q At Colfax? A At Colfax.


8 Q Now, what did Mr, Johanneson say to you on that sUbject?


9 MR • APPEL. Wa it a moment. We obj ect upon the ground. it is


10 inconlpetent, irrelevan t and immater ial for any purpose


11 whatsoever; it is hearsay, the declarations of Mr. Johanneson


12 concerning his apparent relations with ~he WOffian in question


13 cannot possibly be binding upon the de_fBDdnat.


14 MR. FORD.


22


23
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26


16 identi ty •


17 THE COURT. Obje"tion sustained.


18 MR. FREDERICKS. Will your Honor permit me to make a further


19 statement in regard to it? 1 thinkJoYur Honor doesn't under


20 stand the purpose.


21 THE COURT. Yes, maybe.
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That is the purpose of the question, directed to that and


that only_


3 THE COURT- With that avowal on the part of the "district


4 attorney--read the ques tion •


5 (Last question read by the reporter. )


6 THE COURT· Objection overruled-


7 MR. APPEL· We except.


8 A Well, he was giving people to understand that it was


9 his wife. 1 think registered so in the hotel at Colfax.


10 THE COt1RT Str ike ou t that answer. What did they say is


11 the questi on that is asked you?


12 A Well, he said it was easier to give people to ~nderstand


13 that tt was his wife, as people would not ask questions that


14 w ay in tnveling that way_


15 MR • FORD. When you arrived at Reno did Mr. Johanneson tell


16 you wher e he was go ing at that time or wher e they wer e


an,r exact conversatic n ontte subjec ,
1 don' t remember JA26


17 gOing?


18 MR • APPEL. We object upon the ground it is leading and


19 suggestive; it is irnmaterial for any purpose whatsoever;


20 it is hearsay and not binding upon the defendant and no


21 foundation laid_


22 THE COURT. Objection overruled.


23 MR. APr EL • Vi e e xc ep t •


24 A 1 didntt understand the question-


25 (Last question read by the reporter.)
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but 1 understood that they were going to catch the eierland


train east.


3 MR • APPEL We move to strike out what he understood,


4 THE COURT. Strike it out.


5 MR. FORD. ~fu~t is the sbbstance of what you heard and what


6 Mr. Johanneson said •


7 •1m. APPEL We object on the ground that no foundation has


8 been laid or any reason he should state the substance r:f the


9 conversation, the witness has already stated that he didn't


10 remember any specific conversation on thesubject and it is


11 hearsay, incompetent, irrelevant and immaterial.


12 THE COURT' Overruled.


13 A 1 don't remember the exact words but 1 know he spoke of


14 catching a train;; that he bought some clothes for her and


15 they were going to catch the Overland train.


16 MR, APPEL 1 move to strike out the answer of the wi tness


17 on the ground that it ts an assumption of the witness,his


18 own conclusions, the witness has already stated in his


19 previous answer in connection with the answer he now gives


20 that that was what he understood and it was not responsive


21 to the ques tion •


22 THE COUET' Motion to str ike denied.


23 MR • APPEl,' Exception,


24


25


26


MR. FORD. Q What was said about clothes for her?


me obJ" ect to that as incompe,tent, irr elevant
MR. APPEL' ,~


whatsoever, hearsay and no found~
irr:rnater ial for any purpose







1


2


3


tion laid.


THE COURT·


}ffi • APrEL.


Overruled.


We except.


4 A 1 W8..S a little short on money and 1 asked him for some


5 money for my expenses going back and he said that he was


6 pretty short at the time, having to buy her some clothes


7 and a few things for the trip and couldn't let me have very


8 ml1ch. 1 for get how rruch he did 1e t me have •


./9 MR FORD. Q At the· time that Mr. Tvei tmoe gave you that


10 $25 in his office did he say anyt~ing when he handed you th


11 money?


12 MR • APPEL The sam e obj ection as befor e •


13 THE COURT. Overrul ed •


14


15


16


/17
/


18


MR .Aln~EL. Exc ep t •


A Well, he just gave it to me and 1 told him at the time-


he told me it was for myself.


Q rid he say anything about your trip or his appreciation


of it? A Of what?


19 Q Of YOlJI trip and his ap :':r ecia ti on of it?


20 MR • APPEL. It is immater ia1 one way or the other. A man


21 expresses his own sentiments so that cou1dn1 t be binding


22 upon Darrow. They want to hang me on that they can do it.


23


24


25


26


MR. FORD. 1 s:uppose Tveitmoe did appreciate it very much


h d · h;m ~125, a tip for doing it,getting through t.ere an ga.ve ... ,


it would strike me as being of some importanceto ~r. Tveitmo


up' on !lr. Tvei tmoe and if evidence io
and as being binding
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introduced to show that the acts and declarations of !Jr.


Tveitmoe were the acts and declarations of a coconspirator


with this defendant as we shall endeavor to prove later on


1 think it would be quite important.


THE COUR T. Obj ectio~sustained•


CROSS-EXAMINATION.


6 MR. FORD. That is all.


7


8


9


10


11


12 I


13


14


15


16 I


17


18


MR • APPEL. Q Well, you wer e working on a sal ary, 1 sup


pose? A On commission basis.


Q On commission basis? A Yes, sir •


Q Did you ever see '.:r.· Darr ow her e befor e that tiee of this


tr ip? A 1 don't r em-ember ever ::s eeing him befor e •


Q Did you see him af ter that? A 1 don't remember ever


seeing 'him outside of the court room here •


Q When? A About three days after the trail started.


Q T1: i s tr i al I' AYes •


Q And who pointed him out to you, some detective of the


19 district attorney1s officer A 1 don't knoW as anybody.


20 1 think 1 recognized him from his picture in the paper.


21 Q Now, in going up there to the mountains that you spoke


22 of where Johanneson left you, is that a public road?


23 Did you go on a public road? A Yes, public road--publiC'


24 highway.


25 Q Me t peopl e on the roaa7 A Why, yes, met some people.


26 Q reople passed you on the road? A 1 don't







26 seat for a part 0 f the time? A -part of the tr ip, yes.


18 Q Did Johanneson get under the machine when they passed


Any camping par ties up there 7 A No, the.t is the name


the town in California.


Oh, "French Camp, oh, yes.


She didn It get under the machine vvhen you passed anybody,


this lady? A Not that 1 remember of.


"18:59


think anybody passed me, 1 met them going the other way,


rr,ostly.


Q Did you travel in the daytime? A Yes.


Q Stopped and" ate on the way? A 1 didn It understand you.


Q Did you stop for food onthe way? A Yes.


Q Got gasoline on the way? A Yes.


Q Got oil too? A Yes.


Q Anything to drink? A 1 think we got some soda water.


Q Now, when you got your soda water this lady sat in the


of


anybody 7 A 1 didn It see him do so.


Q Now, the children were not concealed in any way, they


were traveling along wi th you in the ordinary manner?


A Well, 1 didn't pay any attention to the back seat.


Q Talked among themselvesr A Ye£O....


Q Now, when this other gentleman who had the overcoat and


afterwards loaned it to j!.r. Johanneson, he was onthe front


1


2


3


4


5


6


7


8


9


10 auto or got out? A Well, it was at French Camp, and if 1


11 remember right they sat in the machine.


12 Q French Camp? A Yes.


13 Q


14


15 ,


16


17


19


20


21


22


23


24


25







down, yes.


Great many people passing to and fro on that road?


No, not very many that night.


Good wide road? A From Palo Alto


A


Q


Q


1940 I
.Q Where was it that he got on the front seat? A At Red i


Wood City. I
Q Did you go right into the oi ty or in the' suburbs of the I·I
oi ty? A Of Redwood Ci ty do you mean? II


I


Q Yes ~ A We got to a little saloon but 1 don't know Wha,


the name of the saloon was. I
I


Q How did you go up to San Jose, what road did you tli:: e? !


A You mean from La Honda to San Jose?
il,


Q Yes. A We took the back road from Redwood City to Palo
Alto


/andthen out on the main county road.


3


1


2


4


5


6


7


8


9


10


11


12


13
14 Q That night? A Yes.


15 Q VI ell, you got in San JOG e in the nigh ttime? A Yes.


1 ate at a little hotel right near the
')


garage •


Q ~-tayed all night? A Yes.


Q At a public hotel? A. Yes.


Q Wh3..t hotel was it? A 1 think the Imperial Hotel was


on 1s t s tr ee t •


Q First street is a public street, 1 hope? A 1 think so.


Q Fow close to the depot? A About 12 blocks; 14 blocks.


The next morning you had breakfast, 1 suppose? A You


mean mysel f personally?


Q, Yes. AYes.


Q At the hotel? A


26
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Srpings and from there up to Haywards.


Warm


1~
breakfast1


About 6.A


From the Geish road over toA


They were there at the hotel at 6 o'clock?


Q ~here did the party that you.were conveying eat


A 1 don't know.


~
i


Q And what time did you start away from there? A About 6~


Q What road did you travel from San Jose, into San Jose an~
!
!
I


out of San Jose?


1


2


3


4


5


6


7


8 Q Is Warm Springs, rr1any people there at that time?


9 A Just a little corner, that is all.


10 Q That is the nain road fr om San Jose? A That ili the


11 main county road.


12 Q You go over to Warm Springs? A 1 went through Warm


13 Springs onthe way up.


14 Q And from there which way did you turn from there--


15 Uncle Tom's Cabin? A No, Uncle Tom's Cabin is onthe other


16 s ide of the bay •


17


.
Q Didn't you turn at Uncle Tom's cabin ~t all? A Goi~


18 down, yes, 1 went past Uncle Tom's Cabin.


19 Q Isn't there an Uncle Tom's Cabin on the east side?


20 A No, onthe west side of the bay.


21


22


Q on the wes t side cf the bat? A yes, sir •


Q That nus t be some other Uncle Tom. Went through Palo


23 Al to? A Going down, yes.


24 Q And '",ent through 'Pleasenton? A No, didn't go through


25 Pleasenton.


26 Q How close to Pleasenton? A 1 don't know how close 1
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went. 1 went over the Dublin grade.


Q What other towns? A Leaving from San ,Jose to Reno?


Q Yes. A Through Haywards, Dublin, Livermore--


Q Went through Haywarda? A Turned off at Ha~vards over


the Dublin road, from there to the Dublin road, over the


Dublin road to Livermore, Livermore to Lathrop--Tracy


first and then Lathrop, French Camp, Stockton, sacramento.


Q Went through Stockton, did you? A Yes, sir.


Q ,What street did you go on in Stockton? A 1 don't know


the streets very well there.


Q You know Main street, the rrain road? A Well, I took
•
I


the shortest cut 1 could to get on the main road to Sacramen 0:
Q But as you passed through Stockton you went through I
the inhabited portion of the ci ty7 A 1 went to a li ttle I'
garage there and filled up with more gasoline •


Q And as you went along on the way your party stopped at


different places to get necessities of life, didn't they,


what they wanted to eat '1 A They brought aorne things at


Stockton in some bags, fruit, that we ate in the machine.


Q Didn't you have breakfast anywhere? A We had breakfast


in San Jose, our lunch we ate onthe road inthe machine •


Q Now, you went to Sacramento and from there what noad


did you take? A We took the road that goes up past Rock-


land.
Q Wha"tt tov;ns did you go through '1 A We. went through Fockla ..d


t . d of Aubur n that
That is the only town lrernen:ber ou S1. e '







~~en you got to Reno you left the, party there? Aves.


I
1 under- I


I
I


. A I mean~,


I
About 12 as 1remembel


A Well, there was two roads. I


Arr ived at Reno in the daytime? A


in going to Auburn.


Q Main traveled road?


was to take the shortest and quickest route.


Q put that is the main traveled road? A Yes, as


stand it'.


Q Of course, you were looking for the shortest?


the route was left to me.


Q 1 t was left to you? A Yes.


Q They didn 1 t direct you to go out in the woods or anything


like that? A No, 1 only had the one direction, shortest


and quickes t way.


Q Now, from Aubur n how did you travel? A From Auburn


there is no towns 1 remember between, and only one road to


it.


Q, rut up ltttthe hotel? A At the Golden Hotel.


Q That is tte principal hotel there? A 1 am not


Q Well, it is a large hotel? A It is a large hotel.


Colfax.


Q After you left Colfax where did you go? A Only one


road, straight through to Truckee.


Q A main road, traveled road? A It is the only road, yes


the only road running through.


Q And up to Reno how did you go? A Through the only road


there is through to Verdi" to Reno.
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26
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Well, 1 didn't notice how1


2


Q saw many people there?


many people.


A


19~1


I
I


3 Q Well, the pr~ncipal hotel in Reno, ain't it? A 1 anm


4 not sure, 1 don 1 t know much about the town.


5 Q How long did you stay there? A Well, 1 didn't leave


6 there until alIUt an hour before dark.


7 Q Well, now, you say this lady was Italian? A No, 1


8 should judge she Vi' as j 1 jus t thought that only •


9


10


11


12


13


14


15


16


17


18


Q She talk 1tal ian? A 1 didn't hear her, no.


Q Did she talk Dutch? A No, she had a little foreign


accent.


Q Might have been Polish. A Well, gave me the impression


as Italian; 1 don't know.


Q. Russian, couldn't she have been Russian? A Didn't give


me that impression.


Q What made you think she was Italian? A Just a general


in;pr ess ion that she gave me only.


Q Could you tell from a person speaking broken English ,


""
'1


"r;1
"II,


'I


1!ll


",Ill.
"-,
II
I,


II


19 could you tell whether they were Mexicans, Spanish, Cali-


20 fornia Spanish, 1 talians or ::-Greeks or Pol ish 7 A No, but


21 ,by the looks and a::lcent 1 jus t would judge a person by that i
22 1 don,t think 1 could tell--1 don't think 1 could swear to


23 anyone •


24 Q 1 understand. 'Purely iILpression. NOW, did you hear


25 this lady on the way make sorce s ta terr.en ts in regard to hav i


26 been followed or hounded by detectives and so on'? A







1 don't remember any remark made by her.


u1 don. t remember any remark made that way •


A At the present


1


2


3


Q Do you remerrber anything she said?


19~


I


4 Q You heard her talking? A 1 heard her talking, yest


5 1 don,t remember, 1 was paying most of the attention to


6 getting through. 1 was traveling pretty fast all the time


7 and really didn't pay much attention to what she said.


8 Q Now, this gentlerran-- A 1 do remember one little


9 thing too.


10 Q All right. A Why, she said something about children.


1t was very hot and they wer every tir ed, they wer e laying


14 1 i ttl e part of the c onversation • That is all 1 remember,


15 because the children were pretty well tired and 1 was
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down sleeping, pretty well tired.


stopping over--we was ne3I' Auburn.


aske d to put up the top ther e •


,
I'
I


She made some remark abo1tl


1 remember that one


I
I I


I I
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1 Q You "vas not paying attention to th eir talk in the


2 back? A The reason I remember that, they asked me to put


3 the top up.


4 Q You "vere not paying arw attention to the conversa-


5 tion they vrere carr:>ring on in the back of ttl e automobile?


6 A Only that one time.


7 Q You heard them talking, but you didn't pay any at-


8 tenti on to ,.,hat she said? A Yes.


9 Q Now, this man that was that had the overcoat --


10 say; ","hat size man, vas he? A Man about 5 feet 6, I think.


11 Q Red-headed? A No, dark hair.


12 Q BrO\vn or black? A I don't remember.


13 Q Eyes blue? A I don't remember.


14 Q Or brovJ!l or groY? A I don't remember.


15 Q. Had a mustache? A Dark mustache.


16 Q No beard? A I don't think so.


17 Q Gray hair? A No, dark hair.


18 Q No streaks of gray? A Well, I didn't notice that


19 close; didn't l:>ay enongh attention to that.


20 Q 'What kind of clothes did he wear? A They VIere fairly


21 good clothes; they were \Vorlaman's clothes.


22 Q NO"j, this -- ,...here did you first see tha t man?


23 A At the harlth'mre store, I think, 23rd near Folsom in


24 front of the harchrare store.


25 Q. P'..adn't seen him befoTe? A Never had seen him before


26 that I remember.







1 Q
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Did you, dlring a 1V tim e on tba t trip, from the time


2 that yOll met Mr J"ohanmeson at the office mentioned by you,


3 or l~r Tvei tmoe, up to th e time that you turned back to


4 San Francisco at the end of your trip, did you upon any


5 of those cdasions at any time hear the name of Davis


6 mentioned? A I don' tremember hearing it mentioned.


7 Q Did you hEel' the name of Harriman mentioned? A I


8 don't remember. It v;as qui te a while ago. Might re ve


9 been mentioned, but I don't remember hearing it.


10 Q. Did you hEar the name of liTcNutt mentioned? AI don't


remember.


Q Did you hear the name of Darrow mentioned? A I don't


13 remer:1ber.


14 Q And of course, you didn't hear the nane 0 f J"oe Scott


Q July 30th; and when did you .get back to vhere this


lady got into the auto, \vhat date vas tmt? A July 30th,


1911; that is Sunday. I think it was July roth.


Q What day di d you get to Reno? A That >'JOuld be Tues-


15 mentioned? A No, I don't remember.


16 Q Now, when \'eS it youstarted from fan Francisco, what


17 is the date? A It was on Sunday afternoon, I think,


18 July 30th, 1911.


19


20


21


22


23 d ay the Is t •


24 1st of August? A It ~as the third day, I am sure.


25 I think th e fi rst Tuesday.


26 }iTR .APPEL: That is all.
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1 REDIRECT EXAUINATION


2 UR FORD: When did you raise the top on that machine?


3 A In the garage at Sacramento.


4 Q You said you were directed to travel by the smrtest


5 md quickest route you could travel. Vlho gave you


6 those directions?


7 MR APPEL: I sUbmi t he didn't say ~nvthing of the kind.


8 He said th e route was left to him and of cou rse I took


9 the shortest and quickest route.


10 THE COUtn': Overruled.


11 1m APlEL: Exception.


12 A I "vas given in struc tions by Mr J ohanneson to take


13 the shortest and quickest route to get to Reno.


141m FORD: Did you travel the quickest? A rrAs quick a s ~


15 could, using my judgment, the best of my jUdgment.


161m. FORD: That is all.


17 HR ROGERS: If your Honor please, this being a collateral


18 issue, and making no sUbstantial issue of itself, '113 de-


19 mend the right at this time to produce wi tnesses on our


20 behalf on this issue raised '\:If this testimony, to moW'


21 tha t Ur Darrow had not the sl i~htest thing to do ,;71 th


22 this, ~nd we demand the right to be heard before the \vit-


23 ness leaves the jurisdiction, so as to base a motion to


24 strike out.


25 HR FREDERICKS: The vritness is here; he is a California '{rit-


26 ness., lives in San Francisco, and he is vYithin the juri.
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1 diction. Cfounselts request is something that is unheard


2 of in practice, and when 'J'Je are through with our entire


3 case, they c an put thei rs on as they see fit, an d we are


4 not throW.sh· ,vi. th this incident by a long ",vays.


5 ]IR P.QGERS: We desire to pro due e witnesses on the qu astion


6 of foun dation. The question 0 f founda tion is a prelimi-


7 nary matter to the admission of the testimony for consid-


8 eration on its sUbstantial matter. The 1 eck 0 f founda-


9 tion is a prelimin~ consideration for the court, it of


10 itself as. to whether or not he will penni t the evidenc e


11 to remain in the record. If the foundation is not laid and


12 the court should order it stricken out, I have the right


13 at this time, if your Honor please, to call wi tnesses upon


14 the foundation. For instance, if your Honor should call


15 an expert and an ecpert shoul d be called to the 'wi tness


16 stand and he should. att-empt to lay 'the foundation, w'e might


17 in the discretion of the court, be permitted to mow, by


18 way of founmtion, that he ,vas not an ex:pert at all. We


19


20


21


22


23


24


25


26


would be pennitted, for instance, \yhen, we ,v.i.ll rey, an


instrumerit is testified to, 8 Chronometer, for in stanc e,


and an attempt is made to account for time by that chro


nometer, before the dial on that chronometer can be used


as a matter of evi dence, the foundation must be laid,


and on the t question of foundation th e court has th e


right to admit both sides to be he.ard as to ~![hether toot


c hronomet er i ~~SC1lura t e ins trument , ',meth er i t can b e
relied on.
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256 1 Wha t counsel des ir'es to do, undoubtedly in this rna tter, is


along, of these collateral matters, matters which we con-


your Honor will permi t, evidence to show tba t Mr. Darrow had


to put in incident after incident which the defeni ant had


nothing to do ~i th, in order that the jury, pcssibly, may


I


an~
!


knew


I


I
i


after day of conSiderjl


a right as we go I


i


1 will call immediately, i


Now, we have


is not responsible for it in any way,


the purpose of it all is to produce an infinite cloud of


suspicion,'nothing but suspicion and fog of di~trust and


absolutely nothing to do with this collateral matter;


nothing about it;


the foundation is laid or not.


the vague impression occasioned by day


ing diff er ent rratter s •


fog the impressions of the moment, and having nothing but


t end have no right inthe case, but which ycur: Honor has


ruled may come in subject to the laying of the foundation.


Now, upon this question, upon all of tbese matters, we have


a r igh t to be he ard on the foundation, and if we pr oduce


eviden ce her e it is a matter for the COl.1X t to say vlhe ther


2


3


4


5


6


7
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16


17


18


19 dislike around it, in order, what? To prejudice the


20 defendant, and as we go along 1 have. the right, if 1 may,


21 to call upon them for substantial proof as to foundation.
ed


22 'We object/to the foundation--counsel said that he would


23 establish absolutely the foundation. Now, upon that ques-


24 tion 1 would li}:e to have the issue made up as to the


25 foundation and let's go to it and let's see.


26 MR • FORD. If the cour t please, the jury-







MR • ROGERS. He is a working man. 1 don't want to take his I


wages away from him, but we would like to have him subject t


the orders of the court. 1 am inclined to think if he wi]]


give his absolute word that he will come back, that is what


!\
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You stated your residence a little while ago.


Ye~ sir.


1 would like to take him up nCN on this matter.


THE COUR T.


we want.


11Ft. FREDERICKS. He can ,st.ay:. ~ if the court wan ts him to •


THE COURT. One thing at a time. You say you VI ant this


THE COURT· Objection overruled.


MR • ROGERS. We are refused permission?


THE COUR T • Yes, sir.


MR. ROGERS. Exception.


111. • APPEL' We have the r igh t her e for the purpos e of


identifying him--


MR • FREDERICKS. It is absolutely immaterial to us--


MR. FORD' The witness can come--while it is a courtesy to


the witness--the witness can come on a telegram--


MR • APPEL


witness in court?


1 have forgotten. Will you state it again?


MR. APPEL· Another witness we wanted to remain here was


allowed to go, and went away, notWithstanding the court


allowed subpoena to be served onhim •.


MIt. FORD' We haven, t anything to do wi th that matter.


Mlit. APPEL. He spoke to you. Vie can prove that you con-


s en ted to his go ing •
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1 A 456 '~\Urk Street, San Francisco.
1952


2 Q And if you are allowed to return to San Francisco to


3 attend to your vyork at this time will you return here on


4 telegraphic communication from Mr- Earl Rogers here'?


5 A Yes, sir.


11 was in the hospital for a while. 1 couldn't tell you


6 MR • ROGERS. Q For whom did you work in San Francisco?


7 A 1 am not working for anybody at present.


8 Q paven't you a steady job? A Well, 1 have been up in


9. til~ mountains all this time.


13 Q What 1 was arriving at--


14 MR. FREDERICKS Maybe the witness don't went to go to


15 San Francisco.


16 A 1 want to leave town. 1 want to go back up ther e.


17 MR. ROGERS. Q You want to go back up there'? A~; Yes.


18 Q How long have you lived in San Francisco'? A Why, for


19 last, 1 guess, 11 years.


Q When did you last work in San Francisco?
III
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A Well, 1


the date when it was.exactly


10


12


20 Q For whom have you worked besides-- A Well, 1 can


26 Con-:p any.


21 . get .some of their names; 1 don't know as 1 can remember al •


22 Q Did you ever work for Travis'? A Yes, 1 worked for


23 Travis.


24 Q HoW long did you work for Tray is '? A 1 worked for Tr~i


25 1 guess three months, that is for the Cal ifornia Taxicab
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1 Q Away from the St Francis or the Palace? A The St


2 Francis before the Palace started up.


3 Q What other places have you worked up there? A 1 worked


4 at the Reliance Garage, 547 Fulton street. Worked for


5 myself twice, had cars of my own.
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2 e.nd O'Farrell) right after the earthquake.


1 Q . Vihere was your stand? A I v.as standing down at


1954 I
Stocktnf


3 Q You got any family there, relatives, people? A I .


4 have a brother and sisLter there.


5 Q I don't want to take your wages away from you A I


6 'rill be dm"ffi at any time.


7 Q I just want to find out san ething about it, would you


8 mind,: -- I don't know that I have a right to ask it --


9 woul d you mind gi ving me the name 0 f anybo dy tha't lmOYIS


10 yon real, well there that I might comm.unicate \vi th in case


11 I should not reach you by telegraph? A The Alco


12 Taxicab Company, ::.nyone 0 f th e men in there lmow me well,


13 at 360 Golden Gate avenue, any of the men 0 f the company


14 there lmOiiV me.


reach you, might be out somewhere --


15


16


Q If I telegraphed you, think in case I should not


A They always


17 know where I am, because I have done quite a little bus-


18 iness through them.


19 THE COURT: Wi th that understanding, you are excused~
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as follows:


DI~CT EXAMINAT ION


THE COURT: Mr l{onroe has been sworn one e in this case.


THE COURT: We only vant it once. :Uy recollection was


I believe they were


A yes sir ,I have.


"lUnutes and orders of the


Thi s has been read in.


If you will turn to those -- I ~ not sure whether the


Will you read the record of that day's proceedings


of the court for November 25, 19l1?


read in the record, though


is that? A It is p~e 292.'


25th vas read into the record. Wha t psg e of your record


1955
1


GEORGE O. ::MONROE, recalled, and testified I


Q


into the record here? A


Q


A


l{R FORD: Yes, your Honor.


1m :roRD: 1\[1" Uonroe, have. you the records of the proceeding s


Supe::,'io r Court, Department 9, Book 6. It


THE COU RP: Probably conn sel V\ould like to look at it.


1m FORD: . I vrent to show the record of the 25th, the 2?th,


and the 28th, referring to th e ploo


1m APP]L: That was introduced in evidence.


1lR FORD: We omitted sane of them.
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23 tha tall t.h at went in.


We skipped frdeveloped since, they are of importance.


MR FORD: No, t.heJ'ewere th ree 0 r four· days th ere that


were not of importance, but in view of the things that have
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All right.


You say you want ,to do anything else to kill
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the 25th to the 1st of the month, the day they plead


gUilty, and we want to show that the trial \vas in pro-


gress on Monday, on Tuesday and on Wednesday, up un til Thank 


giying day.


THE COUID':


M'R 'ROGERS:


time?


MR FORD: No, I mn not killing time at any time.


MR ROGEBS: All right; go a head.


UR FORD: Read that into the record. A There are various


cases on that date -- ,


1m AFffiL: We obSlct to anything that occurred, your Honor,


in the court room, or any proceedings of the court on the


25th, because it is inmaterial; anything that occurred on


the 26th, we object to as being immaterial, and on t.'l1.e 27th


and on th e 28th, upon the grOtUl d that it is not c amec ted


wi th e.ny facts in this case, it is imma terial, a ma tter


subsequent to the time mentioned in the indictment here as


the time of the commission of the act cmmplained of,


and that the declarations and acts of third pl?rties there.


in the court room or out of the court, cannot possibly be


considered a part of the facts, constituting the offense


or tend to prove any element;i t does not shovr any declara


tions or acts of any person in reference to that matter.


MR FREDERICKS: The purpose is to shovr tha t the McNamara


trial went on on the 25th, 26th, 27th, 28th and 29th,
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and it went right a long during tha t time.


UR APPEL: That is, if it did go on


MR FREDERICKS: And that it ended at the end of th at time,


and it ended by reason, as I gtated in my opening state


ment to the jury, for the reasons tmt I there stated.


].fR APPEL: Thos e reasons are imma terial.


MR FREDERICKS: That is a part of the theory 0 f the prose- ,


cution of this case.


THE COURT: Do you \Vant all 0 f the minutes of those days


read?


:M:R FREDERICKS: Yes, your HOllor.


1m AFP:EL: We object to that, we \'\'ant to be heard on that.


THE COURr: One thing at a time. I see one case is the


case of the Ti tIe Insurance & Trus t Company ag ainst the


California Development Companr.


MR R>RD: only that portiqn relating to the l!cl'fa'll1ara case.


THE COURT: You have not confined your question to that.


1m FORD: I will ask the wi tness to read into the record


the minutes of the court of November 25, 1911, or what was


done during t re prog ress of the case of the People versus


:r. B. l,[cNamara.


MR APPEL: Your Honor, you c an easily see whatever 0 ceur


red there in the court room is betweenUr]!cNamara in that


case and anyone else in the case, does not tend to throw


any light upon the fact vlhether or not an offense vas


committed; it does not mow -- tho sa are subsequent ;:;cts
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1 subsequent things that occurred there, and it does not


2 in the least tend to mow any element of this offense at


3 all.


4 MR FOB]): Counsel have argued with great vehemence, your


5 Honor--


6 MR APFEL: It doesn't make aru difference ,mat we h8\Te


7


8


9


10


11


12 I


13


14


argued, it is a question 0 f whether it is competent 0 r


not, that is all; we can raise all kinds of ghosts, your


Honor, and if they want to follow them, they are v{-alcome


to do it, but tret does not make evidence competent, and


because they have theories that does not malee it competent,


and because the District Attorney says IfI V'Jant to prove


this fact", that does not malee it competent, and that is


the kind 0 flaw Vie h 8\T e here ;~:e want to s how this a nd "eve


15 w.i.ll show it. The question is, how can anything that was


16 said in th e court room or in the minutes too t thi s man sign


17 ed ,in the' court room as to 'That transpired there, does


18


19


20


21


22


not tend to prove any element of this case, and that is the


only theory upon \~hic h the 8Ilidenc e must be introduced,


does it tend to prove arw fact against this defendant.


Now, I submit, your Honor, it does not tend to prove any-


thing --


23 lfR FREDERICKS: I SUbmit, if your Honor please


24 THE COU Rl' : oj],e at a time.


25 UR FREDERICKS: I thonght he 'iI6S through.


26 l.[RAPPEL: -- (continuing.) Itmaybecomematerial
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rection s.


there now or not.


A yes sir.


We obj ec t to thei r being


The obj ection upon t.~at groulild is sustained.


He testified the other day he vms the clerk.


I don't }mow whether he has the same book


Q And you }mow them to be correct? A Yes sir.


Q And they are the official records of the proceedings


of Judge Bordv7ell's court, being department 9 of the


Superior Court, state of California, in and for the cOlmty


of Los Angeles, on the 25 day of November, 1911, in the


case of the !3eople versus J. B. UcNamara, charged with


the crime of murder under indictment No.6939; is that cor-


Q All right. Did you write these minutes, or were the.1


written under your directions? A They ,,;,ere under my di-


rect? A They are.


Q NoV!, will you read that to the jury?


read on the ground no foundation has been hdd for the


introduction of the minutes referred to by the witness.


an argument


THE COURT: Obj ection oiXerruled.


in rebut talon some matter tha t we ....rcm t to show, but at


this time i t does not become rna terial.


MR FORD: Were you the clerk on that day, November 25?


THE COURT:


MR FORD:


THE COUR[':


lYrR FREDERICKS: I would like to state -- I am not making


MR APFEL: We take an exception.
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lJIR APPEL: We obj ect to that and ask permission to examine


th e vii tn es s to baseoul" 0 bj oc t i on.


THE COUR[': Yon may do so.


MR 1IPPEL: You vilrote those statements contained in that,


book? A I did -- pardon me -- .


Q Is that th e original entry? . A Pardon me; that is


taken frall the rough -- when the minutes are taken up --


Q who made the rough minutes? A I did.


Q Where are the rough minutes? A I presume they are


in the tiesk.


Q They are not the original entry? A They are origj.nal


entries.


Q This is a copy of the original, and you know what


original means,don,t you? A It fs a copy of the origi


nal, I think.


MR APPEL: Now, we are obj ecting to the 1" eadi!\g of the


minutes. A This is th e posting of the minutes


MR APPEL: Hearsay in this case; incompetent, irrelwant


and immaterial. We ask pennission to examine them for the


purpose of basing any obj ection we may have to any particu


lar portion t..l1ereof -- we are now objecting to them gen-


e rally and to the who Ie 0 f them eind w'e have a right to ob


j oc t to any p articula 1" portions of them and vva cannot ob


j ec t t 0 th~ vii thout having th e minut es in, our pos session


for th e time being.


UR FORD: The rough 'Pe.pers whic h you prepared are notes
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1 tamn during the day? A During the day.


2 Q Is this the official record? A After it is read


3 back I pay no attention --


4 MR APPEL: \rVhether it is the official record, that is a


5 matter of law.


6 THE COURr: \Vhat is it you \Vant to examine?


7 2m APPEL: We want to examine 'what he is going to read.


8 TEE COURrr: The paper of the rough minutes?


9 MR APIEL: Whatever he is going to read.


10 THE COURT: Certainly, you have a right to e:camine it.


11 MR FOB]): I suggest to counsel "ve are going to offer the


12 l)ro.ceedings of each day up un til the 1st day of December,


13 c..nd I would ask t hat they look it over tonight, so that


14 if there is any disput e C'.s to th e fac ts~herein rela ted,


15 it vr.i.ll g iv e th em an oppo rtuni ty.


16 THE COURI': Would you like th e con rt to adj ourn at this


17 time? It is 5 minutes to 5 -- so that you can have an


18 opportunity over night to examine them?


19 J.~R APPBL: J"us t as v:.ell.


20 THE COURI': All right. The matter 17ill come up the first


21 thing in the morning.


22 (J"uryadmonished.)


23 We ":rill how aqjonrn until 10 o'clock tomorrow morning.


24


25


26
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FRIDAY, JUNE 14, 1912;10 o'clock A.MIs 1


2 Defendant in court with counsel. Jury called; all


3 present.


4


5


Case resumed.


G E 0 R G E O. M 0 N ROE,


18 MR. FORD.


19 which--


20 MR.APPEL.


21 THE COURT.


22 MR. FORD.


6 on the stand for further direct examination:


7 MR. FORD. 1 believe counsel was cross-examining Mr. Monroe


8 as to foundation.


9 MR. APPEL. We were examining the book, your Honor, at the


10 adjournment. We have examined the book sufficiently, your


11 Honor.


12 MR. FORD. You don't desire to cross-examine the witness then


13 about the book?


14 Ml1. APPEL. No, not about the book. We simply requested, as


15 1 remerr,ber, the right to look at the book so as to make spe


16 cifiC objections to any portion thereof which we think pro


17 per, that is all.


You were cross-examining him as to his notes from


1 have got enough.


All right, proceed.


Read the record of November 25th concerning the


23 case desigr..ated?


24 MR. APPEL. On the 25th?


25 MR. FORD· Yes, sir.


26 MR. APPEL. That is already in once befor e •
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1 rHE COURT. 1 think it was.


2 MR. APPEL, That is the date when, your Honor, the jury


3 was drawn on Saturday containing the name of Mr. LockWood.


4 MR • FORD. We had it looked up, the impanelment of the jury


5 was the only portion introduced, but not the minutes of the


6 trial.


7 MR. APPEL, On tbe 25th? That was Saturday the 25th, you


8 introduced in evidence, he read from that, that the court


9 !Lade an order.


10 MR. FORD. And introduced the panel that day.


11 MR. APPEL. The drawing of the jury. You will find it in


12 volume 2,


13 'MR. FORD· Now, we desire to proceed with the minutes of


14 the tr ial of that day.


15 . JAR. APPEL, Of the 25th7


16 THE COURT, All right.


17 A Saturday, November 25th--


18 MR. APPEL' We object upontne ground that it is incompeten ,


19 irrelevant and immaterial, hearsay and no founWtion laid.


20 THE COURT. Objection overruled.


21 )ffi • APPEL, We except.


22 A (Reading) "Saturday November 25th, 1911. In open
.~


23 court Hon. Walter. Bordwell, Judge, presiding~ the clerk


24 sheriff and reporter present. Case No. 6939, People


25 against J. B. McNamara. Cause resumed. All jurors, caunse


26 and the defendant, J. B. McNamara present. By stipulat'
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1 draw from the trial jury box the names of seven persons


2 to fill the jury, and the following named persona b~ing


3 drawn, to Wit: George A. Coleman, Guy A. Cherry, Edward


4 Haskell, :frederick L. Brown, George O. Remmer, Christian


5 Sebalius and Hugh E. Osher, ,who were sworn as to


6 their qualifications. The juror Freder ick L. Brown,


7 Guy A. Cherry and George 0 Rerrmer are excused by the court,


8 not believing in capital punishment. Juror George W.


9 Cameron excused, not being on the assessment roll. Juror


10 Martin Elftman examined and by order of the court


11 is excused for cause.
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1 Juror Christian Sebalius was examined and challenged for


2 cause by the defendant; the same resisted by the People.


3 Said challenge is almowed and Juror Christian Sebalius


4


5


is excused.


Juror


I


6 / Hugh E.Oaheris excused, not believing in capital punish-


7 mente Juror Edward Haskell examined and farther hearing


8 continued to Tuesday, November 28th, 1911, at 2 P.M •. That


9 concludes the minutes of t.mt day.


Will you read the minutes of and relating to th e trial10


11 on November 28th? A (Reading.) Tuesday, November 28th,


12 1911, in open court


13 IvtR APPEL: Wai t a moment. November 28th, you say? A Yes


14 sir.


151 1m APPEL: We object to that upon the grounl the matter


·16 has e.lready been introduced in evidence, page 90! of the


17 transcript, and it is already in the record, t'nd the pro-


18 ceedings of this court in reference to the admissibilJ-ty
~/;;


19 of the matter· sought to be introduced now has been,t'passed


20 upon by the court and "13 obj ect to a repetition 0 f the fame


21 matter.


22 THE COURT: It seems to me that is fully covered by the


23 question on p~e 89 and the answer on pcge 90. Let me


24 ree that minute boole•. (Examinin~ minute book.).
25 :r"':RFO'RD: If the court please, a portion of thoseminntes


26 only were read, because ~~ did not deem the ~hole of it







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


l


important at that time, 'but since ttat time we have found


and learned som~~hi~gs ~hich make it desirable now to


introduce the whole of the record; one, of the names appear


ing there being the name of a juror concerning whom some


testimony has already been given, Mr A. J'. Kruger.


MR APPEL: Your Honor, tha t has been in and your Honor


will see the record, your Honor will see that the records


themselves, of those minutes are introduced in evidence.


THE COURT: If it is not, I do not understend why it w~s


not. Your question on pege 89 asks the witness to' read to


the jury, C'nd that question was answered.


MR APPEL: I think coun sel will, and your Honor vvill bear


wi th me -- in reading the minutes, it "'\BS said only such


portions as we want to read now we 'dll read, but \"e \vill


allow the other matter, the record itself, the book it


self, was passed over to the clerk and alloV\ed to remain


there in evidence and only such portions were read then


as they wanted to reael then, 'but notwithste,nding that,


these riJ.a t ters a rein already.


1m. FORD: If it is in, we vdll have it read.


1m APPEL: Only to save time, all of it vas not read at


the time.


THE COURT: Yes.


MR FORD: I call your Honor's attention to p~e 91, in
, trial


re impanelment of the jury.
"


THE COURT: In view of Mr Appel's statement, that is
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ba lance.


order shows the time when they V\'6re to be impaneled.


made after court convened, after 10 otcrlock.


Q He don't understand me.


'What time


A This 0 rder vas


tt


Now, a t this time, being th e day an deling of trial jury.


A.M., the court opened for bus in eSSe "


Q, You don't understand me, when the court opens you


take the minut.es and say, "Now,at the hour of 10 o'clock


of day the minutes show there that the proceedings in court


were had, what time did they connnenc e, does it show?


Usually minutes say, t1Now, at the hour of 10 o'clock A.:M.tt__


A ( Reading:) ttNovembe'r 28 --


Q yes.' A "Tuesday, November 28 --


Q In re impanelment of trial jury. A -- uIn re impan-


a matter of saving of time, and ~.heyare all in an d not


read, but v~ 'will have the balance of them read.


MR. FORD: All riq;ht. Go ahead and read thE


THE COURT: What time did the court open toot morning?


A To my own lmowledge, 10 o'clock.


A The previous order shows the hour.


Q The time when the proc eeding s commenc ed in court?


A 10 A.l{. This / show, but the previousorder does not


hour set by the court


1!R APPEL: I would like to ask one question.
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A Yes, sir.


1969 I


Q Do your minutes show what time court opened.that mOrning~


BY MR. APFEL. Q, Do your minutes show what time court open


Q Was it COniInenced at 1 o'clock in the morning or 10 o'clock'


A The irr.paneling of the jury was--


Q No, not the impaneling of the jury, the proceedings in


court? A 10 o'clock.


MR. APPEL. Now, we object to any acts--


A 1 beg your pardon, it was continued until 2 o'clock, the


proceedings were taken at 2 P.M.


MR. APPEL. Then the proceedingswere at 2 o'clock P.M.?


A Just a minute--no,


A No, air.ad that morning?


Q But it is 10 o'clock, isn't it?


sir.
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of mind of the defendant; there is no admission of his,


these minutes are the minutes of a third party, they are


concerning transactions that occurred at 2 o'clock in the


Jafternoon of November 28th, it does not tend to add to


or take away from the alleged commiss ion of the offense;


they are acts and declarations of third parties, it is a


proceeding in court, what happened in the court, not what


happened With reference to thuconwiseion of this offense,


but what happened in court.


THE COUR T· 1 have your poin t. 1 would like to hear


from Mr. Ford.


MR. FORD. 1 think there is a little confusion here--


the trial of the case of McNamara was continaed from


MOnday until 2 o'clock in the afternoon of Tuesday, mean


while in the morning the court proceeded With certain


dury business, With jurors who were used inthe subsequent


tr ial in the afternoon.


THE COURT. That· is not what Mr. Yonroe has said, he said


i t be gan at 2 0 t C lock •


A 1 probably didn't understand, the previous hearing


was continued until 2 o'clock, November 28th, the impanel


. ing of the jury cOlT,I!'enced inthe morning at the morning


session, although the hour is not stated.


BY MR. APPEL. Q At 10 o'clock.


BY THE com T. Q At 10 o'clock? A yes, sir.


APPEl,. It makes no difference to me whether it is
MR •
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1 o'clock or 2 o'clock, the point 1 make is simply this:


2 Your Honor will see we are not bound by what occurred in


3 court there. It does not reflect any light upon the


4 previous transaction whatsoever, but here, the main ques


5 tion in dispute, the main question in dispute--


6 MR • FORD' We ar e not offer ing thi s as acts or declara


7 tions of a co-conspirator, and therefore binding upon the


8 defendant. We ar e offer ing this as par t of the things


9 done, par t of the res gestae, par t of the things surround


10 ing the case to show the situation. When we introduced


11 proof of the running of the streets at the corner of Thir d


12 and Los Angeles, counsel is not bound by it, because the


13 streets run that way. We don't hold them responsible for


14 I the streets being down there, we don't hold him responsible


15 because a trial is being held, but it is part of the things


16 necessary to explainl. what happened, what occurred. Now,


17 counsel at various times throughout this trial has laid


18 great stress upon this proposition: It isn't in evidence


19 yet, but they have declared from time to time, how could


20 Mr. Darrow\ Don't you know that on this day arrangements


21 had already been made for those people to plead gUilty?


22 Don't you know the case was practically at an end? Your


23 Honor can see the materiality of it to show that the case


24 was not at an end, and-that the proceedings in court


25 for several days thereafter, and one of the poin ts we are


26 nlaking in this case is that the acts and declarations of
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and of his confederates throughout the entire
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1 until the fulfillment end accomplishment of the conspira


2 tors are accomplished, even though they occur subsequent


3 in time to the commission of a specific act for which the


4 defendant is on trial ,if" the specific act \ll.6S commi t-


5 ted in furtherance of the conspiracy, then all of the


6 acts, all of the declarations that were done in further-


7 ance 0 f th e cons]')iracy ere admissible, even though they


8 occur sUbsequent in time to the commission 0 f ths specific


9 offense. I think the law is so well settled that I am


10 willing to submi t E.uthori ties to your Honor upon too t.


11 THE COURT: I have youranthorities upon that point.


12 UR FORD: Now,"'VB are going to mow just wmt the si tua-


13 tion was. We are going to show that not onl~l were proc ecd


14 iogs had on Tuesday, the day of the arrest, in cdurt, th e


15 trial was proceeding and there was no settlement of the


16 case, but we will show the fame thing occurred on Wednesday,


17 and that even on Wednesday that there was no settlement.


18 That they proceeded to draw another venire the day befo re


19 Thanksgiving Day, that vJhatever arrargements were made


20 for the ending of the trial v.ere made on Thanksgiving


21 Day and the plea of guilty vas entered the following day


22 or the 1 st of Dec ember, \'asn t tit?


23 THE COURT: Your offer novl is to show all the minutes of


24 Departmen t 9 up to the c los e of the HcUsmara case?


25 ~.ITR FORD: yes, your Honor, and negative evidence is never


26 ~ strong <:,s positive evidence, nevertheless, it is
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missible to exclude certain thines e.nd exclude certain si t


uations. Freqnently the only Vlay we can arrive at the trut


is this: a witness will testify to something from vhich


two or three deducti.ons may be made, when only one of v.h.ich


would indicate the guilt of the defendtmt. 'W:l would then


have the right by negative evidence to ex:clude the oth ers


showing t ret of the thre.e deductions po ssible from the tea


timony of one wi tness that th ere was only one tha t coul d


coincide with all the other facts and cir<fumstances, t.hat


is wha t we are trYing to do.


THE COURT: Let me look at those minutes.


to include the minutes of December 1 st?


lfR FORD: yes sir.


THE COURI.': And no others?


lfR FORD: No others in regard to the HcNamara case.


THE COURT: All right, I will hear you,M:r Appel.


1m APPEL: Now; the very statement that couns el has made


here shovvs that this aridence is inadmissible. The very


purpose for which he wants to introduce it in evidence shows


it is not admissible. Someone sai d something h ere in the


course of the trial which lumed up here before·counsel


as a big savage Indian wi th paint on his face. Row, he


is tracing that e.nimal through the country, trying to


capture him and bring him into the fold. He said this


evidenc e is in troduc ed in evidenc e to kind of exclude us


from showing certain facts that were reid here in argumen







woul d be addressed, it cannot be in troduced in evidence as


bable to show this evidence as in rebuttal, and just so


long as there is nothing in the record here to vhich it


can respond, so long as there is no sUbstantial fact here


in evi dence on the part of the defendant to vmich this


one a t a time, Ur Ford.


If \ve show one fact, it might possibly be pro-


ings in court concerning the eX8IDination of jurors and


what transpired there from time to time are matters


committed by the party on t rial here in furtherance of a


previously formed idea of his to carry out an unlawful


purpose, which may be the subj ect of litigation, may be


introduced in evidence. The r~ularly orderly proceed-


part of the original case; certainly it is not proper


evidence, for it is -- now, he says that the acts of a


co-conspirator may be shoV'm before and after. I don't see


how the proceedings in a court of l8\v as to the trial)


what occurred there, unless it is some illegal act as


It is introduced in anticipation of v,hat we may or may :::51
hereafter show, v.hat we may 0 r may not hereafter claim -- I
UR FORD: Pardon me just a moment, Mr Appel.


I


I
I


I-


I


I


THE COURT:
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1 say that that word and the construction putspiracy.


1 9"16
which include the court, include the jurors, include the


officials of the court. How are those n:atters teming


in any way to imbuke to this defendant any bad motives?


How does that throw, any light upon the past transactionl


How is it the act of a co-conspirator? How is it the -


this gentleman talks of conspiracy and talks of co-con


spiracy like talking of ordinary affairs in life. He


seems to think that the word conspiracy includes "everythi


that a man sees or looks at or. smalls. 1 suppose that if Mr


Darrow had porne into court on that day With a valise in his


hand carrying some books,the gentleman hadn'~ seen him he


would say that is an act iU furtherance of the conspiracy.


Look t Behold 1 he has got a valise in his hand. If Mr.


Darrow had come in here from the beach With sand on his


coat that shows Mr. Darrow had been hiding over there by


lying on the sand, that is an act in furtherance of the con


upon it by counsel here has never received such a perverted


meaning and such a scandalous cons truction. Why, the word


&onspiracy is used in a limited sense, it is bound by limi


tations and it should be bound by limitations and con


spiracy--now, all of these matters and things, your Honor,


throw no light on the subj ect., and if it is for the purpose


of eXCluding a reasonably hypothesis that mayor may not


heareafter be advanced by the defendant shOWing the prob-


abili ty of his hav ing any connection wi th this cr iDle, 1
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they cannot introduce it in anticipation of the defense.


Doesn't tend to show anything, your Honor; doesn't tend


to show anything. If it is true it would not refute any-


through.


MR. APPEL. 1 am clos ing. Isubmi t unless he arguesi t 1


will cite authorities, 1 wike to bring an argument to a c10s •


THE COURT' 1 have asked counsel for his ideas on that cefor


1 can never tell when he is
does not


Couns el/.si t down.


If we did advance the theories supposed by counselthing.


MR • FORD.


closing.


MR. FORD· This, as 1 said before, is not introduced as an


act or declaration on the part of any co-conspirator. 1


only stated counsel's remarks during the course of the trial


to illustrate the materiality of this testimony. Your Honor


well knows and your Honor will instruct this jury that the


evidence introduced before them--


~R. APPEL. 1 object to counsel saying What your Honor will


instruct or will not instruct, because we have something


to say hew they will be instructed.


THE COURT. The court has already instructed the jury to


regard the remarks, 1 think.


here it would not.tend to show anything. A fact may be a fa


and yet may not be able to contradict the element or condi-


. tion of mind of the defendant to the fact.
so


TEE COURT. It seems/to me, Mr. Ford, this is in the nature 0 ,


perhaps, anticipating something. It might come in on re


direct.
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MR. APPEL He is going to state what your Honor is going


to ins truct as ma tter of law--


THE COURT. 1 think not.


MR • FORD· 1 have said it is the law, as your Honor well


knows, and 1 suggested the jury, if requested by either


side will be instructed that the evidence introduoed in


this court must not only show the gUilt of the defendant


but must exclude his innocence. It must be in such a con


dition that it cannot be reoonciled with innocence.


NoW, tije evidence in this case, even though the jury


believes Mr. Frank lin, even though they have scar-ned his


testimony wi th distrust, but in spi te of that admoni tion to


scan it Wi th dis trust have been convinced he is ep eaking


the truth and they can find Mr. Darrow gUilty of this offense,


the law requires that there must be some other evidence whic


taken in connection With F~anklints testimony will connect


the defendant, Mr. Darrow, with this offense. That evidence


to a great extent is circumstantial. Now, if the case was


ended, if the arrangements had been made to terminate this


case at the time the alleged crime was committed, counsel


could argue properly and logically that we should not believe


Mr. Franklin, they could not believe that a man of Mr. farrow'


intelligence would cause a juror to be bribed after a case


was ended, after he had agreed wi th the other e ide to have


his clients plead gUil ty •
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That would be a perfectly logical deduction from the facts.


continued, they planned to continue the trial by drawing


another venire, the last venire drawn, and it was not re-


It is up to us on our' direct trial of the case to exclude


such a hypothesis, if the facts 'Will ex:clude it. Now, \\e


de sir e to show the fac t s in thi s case; 'lJ'le desi re to show


Tho Ee are the re-turned until the 1st of December, 1911.


too t not only . were proceeding shed on the 28th, the day


of the alleged crime, but they 'here had on the 29th, a


day after the alleged crime, and that on the 29th they


cords of the Superior Court of this county in regard to


the lrcNamara trial, certainly all of it is relevant, it


is the official record of the court concerning the very


case around which this conspiracy is woven. We have charg-


ed, and we are trying to prove that this defendant entered


into a conspiracy to defeat and obstrnct justice.


M'R APPEL: That is not the cha:qge at ell. I SUbmit, your


F..onor, tmt is the trouble in this case. I protest


against inj ecting into the mind of your Honor and the minds


of this jury a false issue. The indictment is not


MR FORD: I think coun sel ha s a right to reply


lnl APPEL: I know, but I object to those remarks, and a


great many of those rulings and a great mass of this tes-


timony has been int roduced because of the 'IJ',,'rong impression


of v:hat the issue is, and, as I' sit: here, I see


on a II the time, an d I thought the t some opportune time,
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1 with all d.ue respect to the court and counsel, whose bril


2 liant mind I have the utmost and most extraordinary respect


3 for, I \nsh to sv~gest to your Honor that is not the is-


4 sue.


5 THE COURT: You have raised an important 1 Egal question
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here and I would like to hear it in an orderly and proper


way, but I canndlt hear two conn 001+ at the same time.


1J1"R APPEL: I know, but I obj ec t to hi s sa'ying


that the issue here --


TEE COURT: Then your course is to assign it as error.


1vffi APPEL: I do, but I ask your Honor to stop that.


THE COURT: It is stopped. I cannot anticipate mat coun


sel is going to say.


1KR .APPEL: I,want your Honor to say so, That is not the


issue. We ask your Honor to state right now, to state


to this jury in the presenc e of this defendant and counsel


tha t the i saue is not a s stated by coun sel; the is sue is


as stated by the indictment.


MR roW: The indictment in this case charged that the de- I"


fendant committed the crime of bribery on the 28th day of
I


november, 1911, in that he bribed one .r-b.ror Lockwood in I


the qase entitled, the Pel!)ple of the State of California


versus J. B. McNamara. The prosecution, the District At


torney, in the introduction of proof concerning that of


fense charged in court -- not in the indictment -- but


charged in court, that that specific offense is but one
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a series of similar acts, bribing of jurors and bribing of


vatnesses, andviolations of the law todefeat and ob


struct justiee in the case of the People of the State of


has occurred there, un til that conspi racy proves successful


or vas frustrated, is material in this case.


Under our theory of the case the jury is entitled to


know the truth and certainly the records of the court


a s to vmat occurred up until tl:at date are material for


that purpose, to show the ent~re circumstanc es surroun ding


this case from which the jury may have the means of d eterm


ining the truth or falsity of this particularcha rge. We


want e,ll the facts in evidence, we vvent every circumstame


before the jury, and your Honor, if there is no matter


~ontained in these pages which cast or which, by themselves*


. 0 r '.\hich, ta ken in conn ec ti on wi th other evidenc e in th e


case, will show anything concerning the guilt or innocence


of this defendant, then they are absolutely harmless, and


I do not see why couihsel should object to the official re


cord in the casefor it \'.Ould be absolutely harmless, if


his position is correct; but from our point of view, we


consider it necessary to have it all in ",nd we believe


by the ve:y insistence of counsel upon that point that it


is material, that they realize its materiality, and for


that reason are opposed to its introduction.
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And insisting what they have said throughout the case--


I am not doing it by way of anticipating a defense, but 1


am doing it by way of closing up a loophole in the direct


trial of the case, ~hich it is our duty to do. The defen -


ant is not bound to introduce one scintila of evidence in


his own behalf, he is not bound to take the stand~ he is not


bound to introduce a scintila of evidence--it is up to us


to prove his guilt beyond a reasonable doubt, and if he does


not believe we have succeeded in dOing that he could stand


before this jury and argue on the facts that are in evidence


before them. We want all the facts before this jury am we


believeit is necessary and material in this case that these
I


proceedings be taken and put before the jury as matters of


cricu~tantial evidence concerning this case, and the


facts with which they are entitled to become familiar.


MR. APPEL. We take an exception to counsel's ~atement to


your Honor in the presence of the jury, that the very fact


1 insisted on my objections here is proof that that matter


which we seek to offer in evidence is material, that we


apprecia te tl!at because 1 say it is absolutely fals e in


every particular. The only reason why we object to it is


because enough rot has been introduced in this case already,


from our standpoint, and we propose to fight here to intro


duction of evidence of" this kind if it does not tend to


prove anything- Now, there is another thing 1 wish to stat


th O And 1 might respond in
to your Honor, and that is J.S:







here is to bring out the facts and to bring out the truth


before the jury. Of course, such an open avowal of good


1
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kind •
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Counsel has made a statement that all they want


4 faith on the part of counsel would be taken as very true,


5 yet, 1 am going to ar gue to this jury from the record her e


6 when the time comes--l will not say it here now--when 1


7 tried to get from the unwilling lips of Franklin if anyone


8 went with him to Mr. Darrow's office, as he olaimed, on the


9 morning of the 28th, when he says he got the $4,000, or


10 whether there was anyone in the elevator or inthe hallway


11 or out of the hall, these gentlemen jumped on their four


12 legs and objeoted strenuously and would not allow us to brin


13 out that fact. They had knowledge of that fact. They had


14 I the evidence which went before the grand jury in reference


15 to that fac t, ani you can br ing your whole office full of


16 deputies here to laugh and sneer at this defendant and his


17 counsel, if you wish, but it will not make either sense or


18 1aw or logic.


19 1 say, that is not a sincere statenent on the part of


20 counsel, your Honor, and the motives and sincerity


21 for the deferdmt should not Ce paraded before the jury or


22 before the court here as being false, a pretense, a snare


23 a fake. We are here, your Honor, honestly trying to dis-
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26


charge our duty as God' gives to us the abi1i ty to do so,


and in perfect good fai th. We have a duty to perform here


and we are trying to perform it in a lawful and legal ma
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1 and in a fair, sincere way, dictated as we see it. We


2 are not trifling away the liberty of the man, we are not


3 trying to send a human being into the penitentiary and


4 shut out from his life all hopes and aspirations that may


5 be here in the future for him. We are here to prevent a


6 mistrial, we are here to prevent injustice being done as


7 we see it; we are here to get a verdict from this jury


8 by a fair means and by honest means, and have this case


9 decided upon the merits, whichever way this jury shall see


10 it, and there our duty ends. 1 say, that it is absolutely


11 false an d untrue, your Honor, that my Obj ection to this


12 I testimony shows that it is material. 1 say to your Honor


13 and 1 say to him now, that it may possibly become material


14 when we introduce evidence to which it may be responsive,


15 but he said in his own statement in the start, your Honor,


16 the r eaeons upon which 'and the grounds upon which he undert 0


17 to introduce this evidence, it is to closeup something


18 which he an ticipates--
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1 I might as· well argue. if I were to be insinc ere an d to be


2 unfair, I might as well argue to your Honor that the very


3 fact that he wants to introduce this evidence now, proves


way to reason things -- the way to reason an issue is


the assumptions that vre make here before this jury4


5


6


\Vhi ch would no t be prop er a rgument • Tha t is not the
I


prope~


this: I
7 is this evidence addressed to that issue? Doesit ten d to


8 throw any lig ht upon th at issue? Not by What counsel


9 says. not by what I say, not \mat we may anticipate in the


10 future or what mayor may not be done in the future, and


11 that seems to be th~ illustration which has been brought


12 fourth by counsel in the effort of his testimony -- must


13 I say his attempts here to introduce his €lTidence, proves


14 the truth of the assertions here that we made? That is


15 no argument. Tha t depends upon th e sworn wi tnesses. \Yha t


16 I say in argument concerning facts here, ought not to be


17 taken by this jury; my motives -,or the motives of counsel,


18 ought not to sway this jury, they ought to be


19 influenced by the sworn evidence of Witnesses, by the


20 facts as they are placed here before them. That ought


21 to' be the only consideration.


22 We protest, your Honor, to this kind of argumen t made


23 by c01.msel. I said once before here that I thought that


24 this case could be tried as eminent lawyers should try it,


25 that we ought to try to :simulate them as far as possible


26 I pray nothing for myself, but we ought to discuss these







motives are, or arwthing like that?


Vlliat difference does it make


'! 986
1


I


I
to this ,jury what counsel says about me, or what my I


It only t ends to put I


questions on their merits.1


2


3


4 counsel for the defense before this jury in ...8dvance of
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his argument, as a man unworthy of confidence; as a man


unworthy of belief, and in one case the Supreme Court of


this state, VIlhan counsel for the prosecution turned around


and said, "We '~nt to im roduc e a certain fact, If he turned


around and looked at counsel for the defense and said he sal
him wince, -- the Supreme Court ooid he ought not to have


made that statement, and reversed the case, and it was


the only error in the case, because he paraded counsel for


the defense in an improp·er light before the jury; be-


cause it tends to degrade him, because itt ends to mow


him tmvrorthy of the office he is occupying ~,t the bar,


and I SUbmit, your Honor, that is not an a~ument, ~nd I


insist upon the obj ection made.


:MR IDRD: It is submitted.


THE COURT: I agree ·with cOlmsel there has been too much


improper personality in this argument. There has been


a keen and important point of law Ur Appel has raised,


and it should have been disclmsed by both sides purely as


23 a proposition of law. The question involved here is not


24 who is who on either side of the table; the question is:


26 resolve myself to that question. I think the theory of


25 what is the correct principle of law to apply? I will
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1 the District Attorney in this matter is correct, P.lnd the


2 objection is overnlled.


3 ]ffi APPEL: We take an exception.


4 ~!m FORD: Read th e record, lofr Monroe. A (Reading: )


5 "Tuesday, November 28th, 1911. In open court, Honorable


6 Walter Bordwell, Jucge Presiding, Clerk, Sheriff and Re-


7 porter present. In re empe.nelling of trial jury. How,


8 at this time, being the day and hour set by the court in


9 the order of November 25, 1911, for the return of the


10 venire of 50 term jurors, drawn on said November 25, 1911,


11 the sheriff's return shows 39 served,. ~nd 13 not served.


12 The 13 not served being Robt. Theo Brackney, Chas. W. Brock


13 man, Geo Beck, H. D. Crutcher, Will E. Chapin, Frank E.


14 Green, Mark G. Jones, Max Kahn, G~. N. Lockwood, Henry


15 Parlee, Thurston H. Pratt, Arthur Rivers and J. W. Van Horn.,,,
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Of the 39 served, 39 were present who answered to the


call of their names, and were sworn to well and truly


answer such questions as may be asked regarding their


competency and qualifications to act as trial jurors.


Thereupon, all those desired to be excused from service


were given opportunity to make their excuses, after which


the follOWing requests for release from service are granted,


namely:
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"Fred Anthony, William Bryant, J. H. Blagge, Wm B.


CUllen, Geo. Cloots, Chas. G. Davidson, Elmer E. Elliott,
~.....~-,...--- '.-~


C. R. Freeman, James Hay, Frank A. Hulett, Raymond> HUB ton,
-.----..."',.. .~._~....';o~•••••_- .,",,' ,w.-,_'"


C. 1. Ijams, Harry ~. Mercer, Carl F. Messman, H. T. Paddock


Edwin A. Rogers, J. F. Roth, J. P. Stockdale, Geo. W. Ayls


worth, John G. Staub, Chas. S. Sanderson, Cass Schleuter,


W. L. Stewart, Roy B. Sumr-er, L. C~ Turner, C. R. Watson


and Homer Williams, leaving on the panel as apparently fit


for service and not excused by the Court, to wit~.P. Baldess r


Alex Culver, lsaa~ S. Carter, R. E. Dolley, Geo. H. Hamp-
--...".... ..".,~,,,,.,,"" ...,.~.,, •..-~•. "'",,."'"' <.....,...... -...,~~ ,,","


shire, C. D. HUbbard, A. J. Kruger, Dr. J. H. Martin,
--_........ ~ .........--._.-'<_•.•-"""•.~.'--,,"', .. ,..


A. W. Stewart and Wm. A. Sactet~t, therel::eing 10 trial jurors-------.....,-_..~~-, ....~".,-


present and not excused and all having the qualifications


to act as trial jurors, are declared by the Court to be


and constitute the trial jury. "


Q Then follow the minutes of the afternoon? A Yes, sir •


Q 1 be - i eve those have been read in to the record 1 A They


have been read.


Q Will you read the minutes of Wednesday, November 291


A (Reading) "Wednesday, November 29, 1911--"


MR. APPEL. We object to that onthe ground it is incompeten~


irrelevan t and immaterial, hearsay, no foundation laid,


not tending in any manner to prove any element of the of-


~nse charged in the indictment.


THE COURT. Objection overruled.


MR. APPEL. We take> an exception.







1 A (Reading)


1988-B


"Wednesday, November 29, 1911. In open
..


2 court, Hon. Walter BordWell, ~esiding, Clerk, sheriff,


3 and reporter present. People vs. J. B. McNamara. Case


4 resumed. All jurors, counsel and def eni ant, J. B. Mv


5 Namara present. ~rdered that the challenge for cause


6 of the People against
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1 Juror Edwin Haskell is allowed and said juror Edwin Haskell


2 is excusediby order of the court, the clerk proceeded to


3 draw from the tr ial jury box the names of four persons to


4 fill the jury, and ~he following named persons being


5· drawn, to wit: C. D. Hubbard" A. J. Kruger, A. W. Stewart,


6 and Isaac S. Carter, who were sworn as to their qua1ifica-


not believing in capital punishment;


7


8


tions. Juror C. D. Hubbard is excused by the court, he


Juror A. J. Kruger


23 Richard D. List, and R. E. Dolley, who were sworn as


F. P. Beldos rfollowing named persons being drawn, to Wit:22


9 examined and by stipulation of counsel said juror A. J.


10 Kruger is excused. By order of the court the clerk pro


11 ceeded to draw from the trial jury box the names of two


12 persons to fill the jury, and the following named persons


13 were drawn, to wit: J. H. Morton and Alexander Culver, who


14 were sworn as to their qualifications. Juror Alexander


15 Culver was examined and on request of the defendant is


,16 excusedi Juror Isaac S. Car ter., examined and challenged for


17 cause by defendant there being no resistence by the people


18 said juror Isaac S. Carter is excused; Juror. A. W. Stewart


19 examined and passed by counsel, is ordered seated. ~ order


20 of the court the clerk proceeded to draw from the trial jur


21 box the names of ·three persons to fill the jury, and the


24 . qualifications. Juror F. P. Beldoser and Richard D. List


are excused by the court, not believing in capital punish


ment; juror J. H. ~orton examined and challenged by the
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~///defendant for cause, said challenge allowed and juror


Zr' J. H. Morton excused; Juror R. E. Dolley i8 excused by
,


Cause continued until Friday Decem er


A The drawing of another panel of jurors.


Q What, if anything further was done by the court on that


THE COURT. Objection overruled.


},ffi. APPEL. We take an exception.


A (Reading) "In re drawing of trial jury. It is ordered


Q Will you read as to the records concerning that?


1m • APPEL. We obj ect to that on the ground it is incom


petent, irrelevant and immaterial, hearsay, no foundation


laid, does not tend to prove any issue or element of the


offense charged in the indictment.


day?


5


3/ 8tipulation of couns el.


4.r/'1, 1911, at 9 otclock A.M. It rThat closed that day, the


minutes of the trial.
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them fran th e record.


are com ern ed.


THE COURT: You waive the reading at this time?


Addi son Adams


In pursuance of the order made,


A


A lJr --ahead and read them.


Walter Bordwell, J"udg e.


Go ahead and read them.


day wi th the COunty Clerk of ooid Los Angeles County.


"It is further directed t hat this order be filed this


filed and entered on the 29th day of November, 1911, that


a trial jury shall be dravlIl, and this being the time


set for the draWing of said trial jury, the clerk, in


open court, in the p resenc e of the court, proc eeded by


order of th e court to draw sai d trial jury, and after


duly shakil~~ the trial jury box containing the names of


persons selected by the ju~ges of the Superior Court


of Los Angeles County, state of California, to serve as


trial jurors, regularly drew t rerefrom 5<1 slips of paper


containing the n~es of the following persons wTitten


MR FORD: If it is stipulated that it may be read by the.


reporter and admitted as though read to the jury. Go


l!R APPEL: We waived it once before, your Honor, and it


is in the record we 'waived it so far~.s these jury lists


thereon, to-wit:


MR FORD: May it be please the court, may it be stipulat


ed that the reporter copy the names wi thont reading them?


1m APPEL: No use of reading them. The reporter can take
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THE COURI': COunsel says it does.


pass on.


1!R FoJRD: If it is stipulated that they may be admitted,


read and copied b.r the reporter into the record, vre will


:9~21


i ~


I


I
I


I
I
I


THE COURT: ur Appel, I heard w:oot you said. 'Ihe court


doesn't recall the record at that time. IJrr Appel, the


court a ske d you at this time if you cared to waive th e


jury lists were read before.


THE COURT: It is so stipulate~.


(T'l€ following is a copy of list above referred to:)


Addison Adams, Herbert B. Allen, Arthur F. Andres, james


MR APPEL: V~at is the use 0 f tm t?


reading at this time?


Jn~ APPEL: I said so, your Honor. That is what I mean,


that itbas alI' eady been in the record, your Honor, before,


that the reporter could copy them, before when these


lists were introduced in evidence.


THlE COURT: The reading is \vaived.


1AR APPEL: We stipulated that only suc h jurors as they


wanted to call theattention of th e court to --


1iIR FORD: Before you go --


MR APPEL: Why do you ask me th at. I say, your Honor,


it is in the record to that effect before when these


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


l 26







1


2


3


4


5


6


7


8


9


10


11


-! 993


A1exander, ~.C.Anderson, Alvin N. Archer, George E.


Brown, Sidney S. Blanchard, George M. Clark, ~m M.


Carter, Harrold Crosby, G. 4. Chap,l, C. F. Conant, J. R


Callahan, w. H. Clune, J. E. Courtney, A. B. Clement,


Andfew Donahue, Albert L. Denllds, Geo. w. Dickinson,


A. R. Dodworth, Robt Doane, Geo. w. Foreman, l/fichael Fri tz,


John A. Gemill, J. A. w. Hamilton, Gustavus Eorn, B. L.


Keag, Phillip A. ],!ulford, D. A. :r.ro rse, E. P. Merri tt,


L. C. Meredith, Briggs Monroe, C. E. Moorehouse, Roy


Nance, F. M. Nickell, W. H. Nicholls, Albert Phelps,


Chas. Henry Royston, \vm. Richards, A. C. Sikes, Archie
I


12 I Smi th, E. H. Stagg t Edgar J. Sharpless, V. R. SUfliff,


13 Chas. Snow, Arthur W. Swain, H. T. Thome, S. A. Wheeler,


14 and J. :M. Wagner.


15 ,


161
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24
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1 MR APPEL: They read a long list of names 'i'.'here the name


2 of Kruger appeared. He said he wanted and only called the


3 name ar Kruger here, and ,'fe said all right.


4 A Shall I read the closi.ng 0 f th at order? (Reading: )


5 Innnediately after the drawing was c cmpleted , it \~S ordered


6 that the clerk make a copy of the list of names of per-


7 sons dra\Vll as aforesaid, and certify the same as required


8 by law, stating in his certificate the date of the order


9 and of the drawing, and the number of jurors draYffi, and


10 the time vhen and place. ,mere such jurors are required to


11 appear, to-\vi t: Friday, the 1 st day of December, 1911,


12 at 9 o'clock in the forenoon of said day in the court


13 house of said Los .Angeles COtmty, in the court room of


14 Department 9 of the Superior Court of said county; and it


15 is further ordered that the list of the jurors drawn be


16 certified and delivered to the sheriff of said county for


17 service, as required by law, by proper process, and that


18 the sheriff make legal sergice and due return of his rotion


19 in the premises, and the list of names as dra,vn was duly


20 certified to the sheriff as ordered by the court. It was


21 further ordered that the p3rsons whose names \..ere dra\m,


22 as aforesaid, appoo.r and attend at this court in Depart-


23 ment - thereof, on Friday, the 1st day of December, 1911,


24 at 9 o'clock of the forenoon of said day.


251m FOtID: The next day was Thursday, and Thanksgiving Day,


26 ald a holiday, was it not? A Yes sir.


------------------ ...J::LJ
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Will you turn to the records of Dec ember Is t and see I


vbat you have in tl')3re ill reference to the jury? A Friday,-


December 1 st, 1911, in open court, Honorable Walt er Bord


well, .Tudge, the Cl.ark --.
5 MR APPEL: The t is in the record?


6 MR ]OR]): Not the jury is not. The proceedings of the


7 trial on that day is, but not the jury part.


8 THE COURr: All right.


9 MR APPEL: We obj ect upon the ground it is incompetent,


10 i n-elevant and innnaterial for any purpose "vhatsoever,and


11 hearsay, not tending to prove any element of the offemse


12 and ac ts and declara tions and official ac ts 0 f the court


13 ,in' , drawing the jury or the she riff in getting a jury


14 into court, cannot be binding upon the defendant, unless


15 they are offered for the purpo sa of proving too t tho se


16 person s '~re conspirators.


17 THE COURT: Obj action overruled,


set by the cOllrt in its atter of November 29th, 1911, ~r


(Reading. ) In 1'e empanelingA


now, at this time, being the day and hourof trial jury.


the return ~ the venire of 50 term ~urors,dra\vn on said


November 29th, 1911, the sheriff's retuln Shows 39 served


and 11 not served, the 11 not served being Herbert B.


Allen, .Tames Alexander, W. H. Clune, P~bert Doane, .Tohn A.


Gemill, JUchael Fritz, 'Gus Tavuz Horn, E. P. :Merritt,


C. E. Mo orehou se, Roy Na me, and Albert Phelps. Of


UR APPEL: We ex:cept.18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


'J 99G I
the 39 served, 39 y,ere present, \\ho an SHered to the call .,


of their names, and were ffivorn to well and truly answer I
such questions as may be asked them regarding their I
competency and qual~fications to ret as trial jurors. i
Thereupon all those desiring to be excused fom service


\'.ere given an opportunity to make their excuse, after which


the following requests for release from service are


granted, viz:


9 lfR FOBD: That may be copied by the rep::>rter under the


10 stipul.ation.


11 THE COURT: Yes si r.


12 (The matter above referred to to be. copied by the re-


13 porter as as follows:) Addison Adams, Alvin N.


14 Archer, George E. Brown, \\fu. 1vI. Carter, P~rold Crosby,


15 J'. R. Callahan, Albert S.· Dennis, A. R. Dodworth, Geo. w.


16 Foreman, J'. E. Courtney, Geo. W. Dickinson, J'. A. W.


17 Hmvilton, R. B. King, Phillip A. UUlford, D. A. l':Torse,


18 L. C. JvIeredith, 1Jon!'oe Briggs, Chas. Henry Royston, \\in.


19 Richards, A. C. Sikes, H. T. Thome and J'. M. Wagner,


20 and Chas. Snow,lha~ing on the panel as apparently fit for


21 se rvice and not excused by the Court, to-vat: Atthur


22 F. Andre, H. C. Anderson, Sidn~ S. Blanchard, George M.


23 Clark, G. A. Chapel, C. F. Conant, A. B. Clement, Andrew


24 Donahue, F. M. Nickell, W. H. Nichols, Archie Smith, E. H.


~ AStagg, Edgar J'. Sharpliss, V. R. Sutliff, rthur W.


26 Swain and S. A. Wheeler. There being 16 trial jurors


1 )l__H~lI~;~...:..bY_. ----l!2.-1
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1 presen t and not excused and a II having the qualification s


2 to ~t as trial jurors, are declared by the Court to be


3 and constitute the trial jury.


4 MR FORD: Then fol~ow th e minut es of th e t ria I for that day I


5 V\hich I believe are in the 1" ecord. The record of No vember I


629th states that the onier vas -- or, rather that the cer- I
I


7 tificate of the drawing of the trial jury was made out ".nd I


8 delivered to th e she riff, and your minutes of Dec ember I st


9 shoV'l the return to have been filed wi th you. Ib you de-


10 sire to lool{ at this document. A They do~.


11 THE COURT: Bearing in mind your fonner ad:rnd>l!1i tion, Yle


wha t. number, Mr SIni th?. .


will take a recess for 5 minutes.


(After rec ess. )


I will ask you to state if that is the document


together \vi th t he sheriff's return.


It is,A


Proceed, gentlemen.
I
I


I have shovm this documen t to counsel for the de- I
I


I


I
I
,
i


We or fer this in evi denc e as Peopl e' s exhihi t --


to ,~hic h you referred in your last answer?


THE COUID':


fense.


HR FORD:


l~R FO"RD:


12


13


14


15


16


17


18


19


20


21 THE C9EBK: 15.


221m APPEL: We obj oot upon the groUllil it is incompetent, ir-


23 relevant and innnaterial for any purpose; it is hearsay,


24 and it is not binding upon the defendant; doesn't ten<i


25 to shoV'1 or prove any element of the offense alleged in the


26 indictment to have occurred on the 28th day of November,
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1 1911.


2 ]ffi roRn: The witness testified -


3 THE COURr: Obj ootion overruled.


4 },fR A PIE L : We axc ept •


5 MR EHID: Ur smith, what is the venire number? 12, is it?


6 THE CLERK: No .12.


7 MR APPEL: I obj ect to the clerk of this court being ex


8 anined here not under oath. I sup,~se he means ",rhat is.


9 the number on that paper.


10 MR FORD: That is not }X\rt <f the record.


11 MR APPEL: He s ai d, "What venire it is? It I suppos e he


12 meant simply wha tis th e number on the paper. '


13 THE COUR[': Do you want the question an d answer stricken


14 out?


15 !ifR roRD: I dontt care for it in therecord.


16 ].[R APFEL: I want the record to show the difference, your


17 Hono r.


18 THE COURT: All righ t. '!he record so shows.


191m FORD: It is stricken out; I didn't intend it to go in


20 to the record. Now, will you t;gurn to your records of


21 the 1st day of November, 1911, and state whether or not


22 you have allY' rec ord of th edra\ving of venire No.5 on that'


23 date? A yes sir.


24 Q Just read t hat to the jury.


25 !JR APPEL: We obj oot upon the ground that it is incompe-


26 tent ,irrelevant and immat erial --
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MR IDRD: The pt.1l1Jo se 0 f th at --


1rR APPEL: I want to make my objeotion.


MR FORD: I oeg your pardon.


1,fR APPEL: I Obj eo t. upon th e g roun d it is inc anpe tent, ir


relevant and immaterial, hearsay and no foundation laid


for the introduction or reading of the matter referred to


in the qu estion.


THE COURT: Obj ection overruled.


MR APFEL: We take anecoeption.


MR FORD: Just for the purpose of the reoord and in acoord


ance -~'lli.th the oonrtls ruling, it was for the purpo se of


showing th e drawing of the name of Georg e R. Smi th, th at


he was a juror approaohed by Frmklin, in Franklin's tes-


timony. Just read what you.have there. A (Reading:)


Wednesday, November 8th, 1911. In open court, Hono rabl e


Wqlter Boardwell, Judge, the Clerk, Sheriff and Reporter


present. In re drawing of trial jUT'J. It is ordered and


direoted that a trial jury bedravm in the court room of de


partment 9 of s aid court on 'V.ednesday, the 8th day 0 f


november, 1911, at the hour of 9 0 lolock in th e forenoon


of said day, and the number of said jurors to be dravm as


aforesaid is ordered and designated to be 40. It is further


directed that this order be filed this day ylith the county


clerk of said cotmty. "'alter Bordwell, JUdge. In pursucnc


of the order made, filed and entered on the 8th day of


November, 1911, that a trial jury should be dravm, and


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


') ,', '" Ii I""! L* .' . ',,'


this being the time set for the drawing of s aid trial jury, !


th e clerk, in open court in the presence of th e court, I,


preceeded by order of the court to draw said trial jury t


andafter duly shaki~ the trial jury box containing the


names 0 f re rsons sel e: ted by th e juqg es 0 f th e Supe ri or


Court of Los Angeles County:j: state of California, to serve


as t rial jurors, regularly drew therefrom 40 slips of


paper containing the names of the following persons written


th ereon, to-\vi t:


15


16


than P. Bailey, ~ames E. Baker, ~. J. Burr,


Brunner, 'R. D Bronson, Geo. J. Birkel, ~


Willet t


1,f. Brooks,


17 D. M. Cowan, James B.Orosby, ~ohn ~. Dillon, Clarence


18 Drovm, ~ohn~. ~m. A. Hunter, Henderson Hood,


19


20


21


22


23


~o ooph Hill, F. D. Jones, L. \.7. Kindman, Taylor


lrenden.thal, H. o. P. UcComo E. ~. Nichols, Georg e Phillips,
, . ). ' .


Squire GOOCh, T. J. Green, A. Gribling, W. C. Thomas,


B. L.Vickrey, C. E. Stone, CharI es H. Schwam, Fr~nk R.-
Sm_ith, George W. Sheaff, VIalter~. Wrenn, Geo:rge W.


,"'lor""-


24 Walker, Fred !£. 1,vebb, W. ~l[. Warren, ~ohn f. Wilson,


25 Frank G. Wride and W. W. Weller,


IWill you glan:eethrqugh the Ii st of names and see wh


I


1-


26







1 the name 0 f Frank R. Smith appears th areon?


2 UR APPEL: Wait a moment. VIe obj eo t upon the ground it is


3 inc ompetent, ilTelwant and inmlaterial, no fo~ation


4 laid for the examination 0 f the ','i tness or any qu estion of


. 5 the written lnatter in this case, and upon the further mat


6 ter that it is hearsay and not th e best evidenc e.


7 THE COURr: Obj €etion overruled.
I


8 1m. APPEL: We take an exception


9 A yes sir. The name -of Frank R. Smith.


10 MR FORD: Have you read all of that order ';:i th the excep


11 tion of th e names? A. No si r.


12 Q Read the balance. A (Reading:) Immediately after


I
1__-


13 thedrawing was completed, itv-as ordered that the clerk make


14 a copy of the list of names of persons drawn as afore-


15 said, mdcertify the same as required by law, stating in


16 his c ertifice. te the de. te of the 0 reler and of the drawing ,


17 en d the number 0 f the jurors d. rawn and the time vh En and


18 place where such jurors are required to app~r, to-v:it,


19 Frid~, the 10th day of November, 1911, at 10 o'clock


20 in the forenoon of said day in the court house at said Los


21 Angeles CountY,in the court room of Department 9 of the


22 SUperior Court of said county; and it is further ordered


23 that the list of the jurors dravm be certified and de-


24 livered to th e sheriff of said coun ty forservice, as re-


25 quired'ty law, by proper process, and that the sheriff


26 make legal service and due :tetum of his rotion in the
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21


22


23


24


25


26


premises, and the Ii st of names as drawn vas dulycerti-


fied to the sheriff as ordered by the court. It vas fUll-


ther ordered that the persons \~hose names vvere dravffi, as


aforesaid, app eel' and attend a t this court in Department


9 thereof, on Friday , the 10th dayof' November, 1911, at


9 o'c 110ck of the ·forenoon 0 f said day.


Q, Please turn to your record of November 10th, end what


is there vYritten concerning the same matter, in re jury?


A Friday, lTovanber lOth


MR APPEL: Wait a moment. ~.e object to the reading of the


matter referred to by counsel-in his question now, upon the


ground and for the reason that no foundation has been laid
of


for the introduction or,Athe reading of the matter, now


about to be read by the Yfitness, and upon the further


g roul'i tat it is im ompe tent, ir reI ENt".nt and .innnaterial,


no foundation laid, not bindiIlS upon the defendant.


THE COURT: Obj ection overruled.


lrRAPPEL: We take an exception.


A (Reading:) Friday, November 10th, 1911. In open


court, F.onorable Walter Bord'.vell .Judge Presiding, the


clerk, Sheriff end Reporter present. In re impaneling of


tria 1 jury. Now, at this time, 'b eing the day and hour set


by the court in its order of November 8th, 1911, for the


:return of the venire of 40 term juro re, d raWD on said


November 8th, 19~1, the sheriff's return shows 31 served


and 9 not served. 'lhe nine not served being:







1 1m FORD: Cow the names.


2 (The matter above referred to to be copied by the re-


3 porter, is as follows:)


4 James E. Baker, .William A. Hunter, Taylor Mendenthal,


5 N. o. P. 1!.cComb, E. :Hichols, W. C. Thomas, B. L. Vickrey,


6 Frank R. Smith and George W. Sheaff. Of th e 31 served,


7 31 were present, who answered to th e ca 11 of th:eir names,


8 and were. sworn to well t',nd truly answer such question s f.S


9 may be ask ed them regarding thei r competency an d qual-


10 ifications to act as trial jurors. Thereupon all tho S3de


11 siring to be excused from service vere given an opportunity


12 to make their excuse, a1Jter which the following requests


13 for release fromservice are granted, viz:. .


14 11:R FOBD: And then follow the names again.


15 (The matter above referred to to be copied by the re-


16 po rter is as follows: )


17 Frank Adamson, Luke Ba rton, J. E. Brooks, D. M. CO\van,


18 James E. Crosby, John I. ])ilIon, Clarence Drown, Hender


19 son Hood, L. W. F~ngman, Geor,ge Phillips Squire Gooch.


20 C. E. Stone, Charles H. Schwam, Walter J. Wrenn, George


21 w. Walker, Frank G. Wride, and W. W. Weller, leaving on


22 the panel 8S apparently fit for service, and not eccused by


23 the court, t.o-':.d.t: Edwin M. Atkinson, lifathan T. TIailey,


24 J. J. Burr, Willett Brunner, R. D. Bronson, Geo. I.


25 Berkel, John W. Fisk, Joseph Hill, F. D. Jones, T. J.


26 Green, A. Gribling, Fred U. Webb, W. ]"~. Warren and







1


2


John T.~lson, there being


not excused, and all halTing


121J041


14 trial jurors present and I


the qualifications to rot


3 as trial jurors, are declared by the court to be and con


4 stitute the trial j.ury-.


5 . I shoW' you a document which I have already exhibi ted


6 to couns el for the defense. Is the t th e documen t refer-


7 red to in you r minutes of November 8th as having been


8 dra\'m on that date, certificate made out on that date, and


9 the parties attached, the return referred to as'having


10 been brought in to court on November lOth1


11 MR APPEL: Wait a moment. we object to that as calling


12 for a conclusion 0 r opinion 0 f th e vd. tness; it is incom


13 pe tent, irrel want and innnaterial for any purpo S3 vhatso


14 ever, and no founiation laid for the introduction of the


15 testi~ony; not binding upon the defendant, not tending to


16 prove any issue in the case.


17 THE COURr: Obj ection overruled.


18 ],fR APPEL: Focception.


19 A Yes sir, together vr.i.th the sheriff's return.


20 MR FORD: We offer' it a8 ey~ibit No.16.


21 MR APPEL: We :make the same obj rotion to the introduction


22 of the document in evidence on all of the grounds hereto-


23 fore stated in ourlast oQjection.


24 THE COU Rr : Obj ec ti on CN erruled.


25 MR APFEL: Exception.


26 MR FORD: Ask you to tum to your record 0 f November


re dravring of jury-. The







1 the name Guy VI. Yonkin drawn as a juror.


2 A Satu~day, Novgmber 18th --


3 1m A.FPEL: V!ait a moment. 1,U1at is it youv.ant him to do?


4 Put your question.


5 MR FORD: Will you read th e rec ord of November 18th?


6 1m APFEL: We obj ect upon the ground that no founiation


7


8


9


10


11


12


is laid for the admission of the matter about to be read


by the witness, upon the further groum that it is incom


petent, irrelevant and immaterial for aIW purpose \"natsoeverl;


hearsay, not bin ding upon t he defendant, concerning collate-l'


al matters having no tendency to prove the principal issue


before th e jury.


13 THE COURT: Obj ootion overruled.


14 MR APFEL: We take en exception.


15 A On that date there was adraV'ling of the jury ~nd impanel-


16 ment of a jury. ~ich minute order do you desire?


17 !,fR APPEL: I move tostrike out the answer of the vlitness


18 as not wing responsive to the question.


19 THE COURT: Strike it out.


201m FOB]): That referring to the drawing of the jury.


21 A (Reading:) Saturday, November 18, 1911. In open


22 court, Honorqble 1Val ter Bordwell, JUdge Presiding, the


23 Clerk, Sheriff and Reporter present. In redrawing of


24 trial jury.- It is ordered and directed that a trial jury


25 be dravm in the cou rt room of Department 9 of said court


26 on Saturday, the 18th day of November, 1911 at the
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1 of 10 0' clock in th e forenoon of said cby: and the number


2 of said jury to be drawn as aforesaid is ordered and direct


3 oed to be 50. It is further directed that this order be fil-
Los Angeles


4 ed this day with the county clerk of said"county. Val-


5 ter :Bordwell, J"udg e. In" pursuanc e of th e order made, filed


6 and entered on the 18th day of November, 1911, that a trial


7 jury should be dra\"m, and this being the time set for


8 th e drawing of sai d trial jury, th e cl erk, in open court,


9 in presenc e of the CO'll It, proceeded, by 0 rder of the c OU rt,


10 to draw said trial jury; and after duly shaking the


11 trial jury box containing the names of p arsons selected


12 by the judges of the S:uperior Court of Los Angeles County,


13 state of California, to serve as trial jurors, regularly


14 drew therefrom 50 slips of paper containing the names of


15 the follo"wing persons \vri tten thereon, to-''','i t:


16 MR FORD: Insert the nares.


17 (As above referred to the reporter copies in the fol-


18 loWing nares:)


19 J"os. B. Alexander, Reuben ],f. Atkinson, J"no. M. Abr81nson ,


20 Geo. L • .P-ndrews, Henry .II. Asher, Eug ene H. Barker,


21 George H. Eriggs, F. A. Brode, Chas. S. :Brington, Robt.


22 L. Eyrd, E. H. Boden, Frederick L. Ero'vo, G. S. Bisbee,


23 Oliver Cunningham, J". H. Coke, Carl F. Capell, Guy A.


24 Cherry, Francis D. Chi"pron, Geo. E. Cross, A. IIYorsberg,


25 Geo. R. Frampton, Daniel Fry, Frank A. Garbutt, E. J".


26 Hoffmaster, F. B. Hanawalt, O. S. J"e,dtt, Lyman E.
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1


2


3


w. P. Johnson, A. R. Kilgore, w. A. Lamb, Lems Landreth,


F. w. La Fetra, to ~. Lewis, R. R. Moo re, H. F. Metcalf,


1JT •. F. Mooney, R. M. Miller, S. P. Olcott, Thos w. Price,


4 w. n. Sarver, Horac~ w. Snodgrass, A. W. Stevens, John O. D


5 ShEll'on , Emil Shultz, J. D. Stone, A. H. Seely, Chas. :B.


6 $'andham, Lowran W. Traver, Guy \!._!.<?n~~n~~an~t.,C. K. Young.


7


8


9


10


11


12


13


'14


15


16


17


18


19


20


21


22


23


24


25l
26 I


i
I
I
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158 1 Mr. FORD. In the list of names, 1 will ask you to state


2 'whe ther or not the name of Guy W• Yonkin appears 1 A Yes,


3 sir, Guy W. Yonkin.


4 Q Turn to your re<?ords of November 20th and read that


5 portion relating to the impanelment of the jury on that


6 panel. A That.doesn't complete the minute order of th~


7 day.


8 Q 1 beg your pardon. A .Monday, Novem1er aOth--


9 MR. APPEL. Wait a minute--We object to the witness reading


10 the matter to which his attention has been called by the


11 question on the ground that no foundation has been laid


12 I f or the introduction of the matter or for the examim tion


13 of t~ witness concerning the matter to which his attention


14 has been,oalled; it is inoompetent, irrelevant and imma-


15 ter ial for any purpose whatsoever; hearsay, no t binding


16 upon the defeni ant •


17 THE COURT· Objeotion overruled.


18 m • Appel. We take an exoeption.


19 A (Reading) "Monday, November 20, 1911. In open oourt


20 Hon. Walter Bordwell, Judge, Presiding. The olerk, sheriff


21 and repor tar present. In re impaneling of tr ial jury.


served being:


22


23


24


25


26


Now, a. t this time, beirg the day and hoor set by the oourt


in its order of November 19, 191', for the return of ~e


venire of 50 term jurors, drawn on sadi November 19,1911,


th~ sher iff shows 42 served and 8 not serve d, the 8 not


Reuben Atkinsoh, Eugene R. Barber,







2009


1 Moore, H. F. Metcalf, John O. D. Shearon, J. D. Stone,


2 A. H. Seeley and C. K. Young. Of the 42 served 42 were


3 present, who answered to the call of their names and were


4 sworn to well and ~ruly answer such ques tiona as may be


5 asked them regarding their competency and qualifications


6 to act as trial jurors. Thereupon, all those desiring to b


7 excused from service were given an opportunity to make


8 excuse, after which the following requests for release


9


10


from service were granted, viz.


Jno.:M. Abramson, Geo. L. Andrews,


Jos. B. Alexander,


Geo. H. Br iggs,


11 Chas. S. Brington, Robert L. Byrd, E. H. Boden, Carl F.


12 Capell, Francia D. Chipron, Geo. E • Cross, A. Fosberg,


13 Geo. R. Frampton, Daniel Fry, Fran k A. Garbut, N. ~.


14 Johnson, A. R. Kilgore, W. A. Lamb, Lewis Landreth, T. Vi •


15 LaFetra, W.O. Lewis, R. M. Miller, Thos. W. Rice, W• N.


16


17


Sarrer, Emil Schultz, Chas. B. Sanham, and Guy Yonkin,
t . •. M~'.:e-::-·>::-~~~"""'··~'


leaving on the panel as apparently fit for service and


18 not excused by the cour t, to wit: Hugh L. Asher, F. A.


26 Mit. FORD. Q That all of the order? A Yes, sir.


19


20


21


22


23


24


25


Brode, F.redeirck L. Brown, G. S. Bisbee, Oliver Cunningham,


J. H. Coke, Guy A. Cherry, E. J. Hoffmas ter, F. B. Hanawal t,


o. S. Jewett, Lyman E. Jacobus, M. F. Mooney, S. P. Olcott,


Horace W• Snodgrass, A. U. Stevens and Louran W. Traver,


therebing 16 trial jurors present and not excused and all


f t · to ""'t as trial jurors are declarehaving the quali ica lons ~


by the court to be and constitute the trial jury."
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A Yes, sir.


MR. FORD. We offer it in evidence as Exhibit-No. 17.


THE COURT. Objection overruled.


MR. APPEL. We except.


day, November 22, 1911, in open court Hon. Walter--"


MR • APPEL· Wai t a momen t, you turned to that record, diil t t


Q 1 now hand you a document which 1 have already exhibited


to counsel and ask you to atate whether that is the certi


ficate of return referred to inthe records of November 18th


and referred to as.having been .filed with the return on


November 20th, 1911?


MR. APPEL'· The same obj ection as las t upon the same gounda


stated.


A ttWednes-Now, turn to your record of November 22, 1911.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15, you? A Yea, air.


16 MR • APPEL. He didn t t ask you any quee tion •


17 MR. FORD· Q Will you read that to the jury?


18 MR. APPEL· Now, we object to his reading--we object to the


19 witnesa reading the matter to which hia attention has been


20 called onthe ground that it is incompetent, irrelevant and


21 immaterial and no foundation has been laid for the reading


22 of the matter nor to enable--or to authorize the witness


23 to read the matter to which his attention haa been called


24 by the ',n tness on the ground it is collateral to any


25 issue in thia case, not in any way', shape or form binding


26 upon the defendant concerning the offense
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MR. Ford. The purpose of this is to show the drawing of


John S. Underwood, referred to in the testimony of Bert Ho


Franklin.


said trial jury; and after dUlyBbaking the trial jury box


containing the names of persons selected by the judges of th


superior court of Los Angeles County, State of California,


to serve as trial jurors, regularly drew therefrom 50 slips


of paper containing the names of the follOWing persons


THE COURT. Objecti~n overruled.


MR. APPEL. Exception.


A (Reading) Wednesday November 22, 1911. In open court,


Ron. Wa1 terBordwell, Judge, presiding. The clerk, sheriff


and reporter present. In re drawing of trial jury.


1 t is ordered and directed that atrial jury be drawn in th


courtcrooni of Department 9 of said court on Friday the 24th


day of November, 1911, at the hour of 1 o'clock inthe after


noon of said day, and the. number of said jury to be drawn,


as aforesaid, is adered and designated to be 50. It is fur


ther directed that this order be filed this day With the


county clerk of said Los Angeles county. Wal ter Bordwell,


Judge. In pursuance of the order made, filed and entered


on the 22nd day of November, 1911, that a trial jury should


be drawn, and this being the time set for the drawing of


said tr ia1 jury, the clerk, in open cour t, ip the pr esence


of the cour t, proceeded, by order of the cour t, to draw


written thereon, to Wit:"


17


18


19


20


21


22


23


24


25


26


1


2


3


4


5


6


7


8


9


10


11


12


13


14
I


151
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1


2


3


4


5


6


7


8


9


10


11


JaR • FORD. They may be copied under the stipulation.


(The following names of jurors wasdthen copied by the


reporter as directed: )


"Willett F. Bailey, Fred Boon, Frank C. Bolt, C. B.


Blakeman, L. S. Blakes 1ee, H. S. Beaman, F. H. Bloodgood,


L. H. Bixby, Ben H. Baker, L. W.Callender, Mark Clark,


Geo. W•. Cameron, N. W. Chamberlain, Calvin D. Collins,


Martin Elftman, W. F. Erwin, Francisco J. Bond, Mendal


G. Frampton, J. B. Gist, 1. W. Gardner, J. O. Houser,


James Hanley, George F. Berr, J. Hawkins, Edward Haskell,


Datus E. Hunter, James Loney, G • A. Lawrence, F. C • Leh-


12 mer, Richard D. List, Geo. J. Mitchell, Chas. 1. Mason,


13 Adolph Nelson, E. S. 'Payne, Hugh Petrie, Geo. O. Renner,


14 1. J. Reynolds, Chas. C. Richmond, Abner L. Rose,


15 David G. Scott, Christian Sebelius, James Slater, Cyrus


16 Trueblood, Jno. S. Underwood, Chas. Van Valkenburg,
-..:-.-..----.....,..............,..,~.-..,-- .....~--.-< ...


17 Frank Walker, Dr. Ben O. Webb, W. L. Wiley, Otto L.


18 Wuerker and J. J. Young. It


19 MR • FORD. 1 wi 11 ask you to look through that lis t and


20 see if the name of John S. Underwood appears thereon?


We make the same obj ection as made to the la
MR • APPEL.26


21 A Yes, sir; John S. Unda' wood.


22 Q Turn to your records of November 24th, 1911 and state


23 whether or not you have any record concerning the return


24 of that venire? A 1 -have.


25 Q Read the record to the jury •
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Thereupon, all thosqualifications to act as trial jurare.


desiring to be excused from service were given an oppor


tunity to make their excuses, after which the follOWing


. requests for relief from service were' granted, 't'iz:


"Willett S. Bailey, Fred Boon, Frank C • Bol t, C- B.


Blakeman, L. C. Blakeslee, F. H~ Bloodgood, L. H. Bixbee,


Ben H. Baker, L. W. Callender, Mark Clark, N. W. Chamberlai


W. F. Erwin, J. Bond. Francisco, Mendal G. Fraupton, 1. W.


Gardner, James Hanley, J. Hawkins, James Loney, G. A.


F
C Lehmer Geo J. Mi tchell, Chas. 1 • Mason,.


Lawrence, .' ,
~etrie, 1. J. Reynolds, Abner L. Ross,


E. S. Payne, Hugh L. I'"


16


17


18


19


20


21


22


23


24


25


26


1 question.


2 THE COURT· Objection overruled.


3 MR. APPEL. We except.


4 A (Reading) "Friday, November 24, 1911, in Open court,


5 Hon. Walter Bordwell, JUdge, presid,ing. The clerk, sheriff


6 and reporter present. In re Impaneling of trial jury-


7 Now, at this time, beirg the day and hour set by the court


8 in its order of November 22, 1911, for the retur n of thfl


9 venir e of 50 term jurors dra\''m on said November 22, 1911.


10 The sheriff's returns show 56 served and 4 not served.


11 The 4 not served being George F. Herr, Adolph Netson,


12 Charles C. Richmond and Charles Van Valkenburg; of the 56


13 served 56 were present who answered to the call of their


14 names and were sworn to well and truly answer such question


15 as may be asked them regarding the ir competency cind
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1 David G. Scott, Cyrus Trueblood, John S. Underwood, ...
. -...-._..,._..--._c >".~."''''.--_.''' ..~, .. ,c-·-" :'···· .:,'.. -"., -, "'J',,;


2 Frank Walker, Dr. Ben O. Webb, W. L. Wiley, Otto L. Worker,


3 and J. J. Young. Lea~ing on the panel as apparently ~i~


4 for service and not excused by the cour t; to w it:


5 H. S • Beaman, GeoW. Cameron, calvin D. Collins,


6 Martin Elftman, J. B. Gist, J. o. Houser, Edward Haskell,


7 Datus E. Hunter, Richard D. List, Geo O. Renner, Christian


8 Sebelius and James Slater. There being 12 tr ial jurors


9 present and not excused and all having qualifications


10 to act as trial jurors, are declar ed by the Cour t to be


11 and cons ti tute the trial jury. "


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







,p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Q BY MR. FORD. 1 hand you a document,.."which 1 have already


offered to show counsel for the defendant and ask}you to


state whether or not that is the document referred to in


your record of Novem.ber 22nd, as having been drawn on that


day, and the record of November 24 as having been returned


on the l;lheriffta return? A Yes, sir.


kffi. FORD. We offer that as exhibit No. 18.


MR. APPEL. ;he same objection.


THE COURT. Objection overruled.


i4R. APPEL. Exception.


BY MR. FORD. Q With reference to all these records which


you have read this morning, you were the clerk during


the times indicated by the record of that department?


A 1 'las.


Q And you know the records to be the official records of


that depar truent? A They are.


Q 1 will ask you if you 'Rere the clerk of that department


during the monthe of July and August, 19117


A Yes, sir, 1 was.


Q Turnto your recorda of .July 31, 1911. (Witness does so.)


Have you any record of the filing of any papers on that date


in reference to case entitled "In re George Beam, contempt


the
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


Q Just read the record to the jury.


MR. APPEL. We objec t to that on the ground it is· incompet


ent, irrelevant ana immaterial, it is hearsay~ no founda


tion laid for the introduction of the evidence; does not


tend to prove any issue in this cas e.


MR. FURD. I want to state, if the court please, this is


another incident preliminary to the testimony of one, George


Beam, is offered for the purpose of showing that George


Beam under the advice and with the cqnnivance and diredtion


of this defendant first--


THE COURT' All that is necessary to say is that this :is a


preliminary question.


JR. FORD. Very well, I wanted to state the whole object of


it.


side nakes tha t s tateme nt and it is made in godd fai th, and


without further explanation of it--


JAR. APPEL. No, your Honor, we do not want the cour t to


assume anything for us. That is, now we assume that the


statement is not made in good faith, .we assume that it


I will always assume when counsel on eitherTHE COURT


o~ght not to be rrade.


THE COURT. It ought not to be made unless in the highest


good faith.


.MR • APPEL. Rnhat is it is not made in good fai th, that is,


we assume, to be fair with counsel, of course--and wij


assume that it ought not to be made and that it should


15
I


16 I


17


18


19


20


21


22


23


24


25


26
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1 be made, and that the offer should not be made and we


2 not only ass ign the s ta tement of counB el as err or but bis


3 conduct in offering it as erro; unlesB a foundation~


4 first laid for the.introduction of that by the testimony


5 of witneBses and not by the statement 6 of counsel •
•6 THE COURT Objection overruled.


7 JAR. APPEL· We take an exception.


8 },!R· FORD· Read the record.


9 A (Reading)," Abnday, JUl~.,; 31, 1911. In open cour t,
(I·,


10 Hon. Walter Bordwell, Judge, presiding. Clerk, sheriff


11 and r apor ter preBent. In re contempt of court of George


12 Beam.. Affidavi t and warrant of arreBt filed. Hearing


13 -on citation continued to AuguBt 1, 1911."


14 MR. APPEL· Will you give me the date of that?


15 A Monday, July 31, 1911.


16 MR. APPEL. There are three documentB handed to me, your


17 Honor, BO aB to ident ify them, and iff idavi t of LeCompte


18 DaviB, so that my objection will be inteligiblej one iB


19 a Bubpoena in a cr iminal cas e and another one the order


20 :,'of the warrant and a certificate showing the return of the


21 warrant.


admonition heretofore given you. (Jury admonished- )
22


23


•
THE OOURT Gentlemen of the jury, lle ar in mind the


24 We will adjourn until' 2 otclock this afternoon-


25


26
(Here the court took an adjournment until







Defendant in court with counsel.


1


2


3


AFTERNOON SESSION.


C'J 1,0
. ,I


June 14, 1912; 3 P.M.


4 THE COURT. You may proceed, gentlemen.


5 MR. ROGERS. Your Honor please, a matter has arisen in


6 this case which, after due deliberation, appears to counsel


7 for the defendant to be necessary to be called to your


8 Honor's at tent ion.


9 On yesterday evidence was admitted over defendant's


10 objection as to matters connected with Mrs. Ffora Caplan


11 leaving the State of California. Going back a little in the


12 his tory of the matter, I might say that 1 took this case


13 with a thorough conviction under the law, that no act


14 was admissible in evidence here, whether directly connected


15
1


with the defendan t or by some connection supposedly attr i


16 . butable to him. 1 say 1 took this case wi th the idea that


17 such acts were not admissible in evidence. By yo~ Honor's


18 ruling ~n yesterday you admitted in evidence the matter of


19 Mrs. Caplan leaVing the state in company with Anton


20 Johanneson, and the name of O. A. Tveitmoe was mentioned


21 therewith .• As 1 explained to your Honor this mor ning in


22 chambers, 1 find ~self in an absolutely intolerable positio


23 wi th respect to that matter. 1 find the defendant in an


24 intolerable position,and 1 find the case SUbjected to a
'~


25
. a remarkable situation. rather,


remarkable situation or ln '
"";,t(


26 by reason of the admission of that testimony. 1 have no
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1


2


3


4


5


6


7


8


9


10


11


right, because of no/ personal connection with any matter,


to deprive my client of the right to show certain matters


connected with this affair. Without disclosing anything


1 personally rray know, it has become necessary for my client


to show matters with which 1 , at that time, was connected


as special counsel for the prosecution. As a matter of


fact, it becomes necessary to show what 1 myself did With


re~pect to Urs. Caplan at the time that the investigation


was going on to discover who, as a matter of fact, blew up


the Times Building, and it becomes necessary to show what


I did with respect to this very witness. Under these condi-


12 tions, it is apparent that 1 cannot deprive my client of


13 'the right to show these things. I cannot disclose to him


14 what, as a matter of (act, 1 know myself, because my


theI have told


to Loa Angeles. If, perchance, I did something at the time


If, perchance, I did
that I was looking thiG rIa tter up.


somethillg with respect to Mrs _ Caplan herself, I cannot


deprive rey client of that matter •


mouth is closed, because of my professional character inthe


matter. If, therefore, has become necessary that something


be done wi th reference to the si tua tion as I explained to


your Honor this morning- upon due deliberation and all nigh


of thinking about the matter, I cannot sit here and deprive


my client of the right to show what, perchance, I did,


which he and other counael in the matter think it is neces-


23


24


25


26


sary to show as the reason why IIrs • Caplan was not brought
22


15


16


17


18


19


20


21
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1 situation. It is absolutely impossible--it is beyond my


2 right, 1 believe, to withdraw from his case. That io im


3 possible. He cannot supply my place a t this time, and 1


4 would not do it if by any peradventure 1 could help it. 1


5 believe, and s till do believe" wi th all due respect to


6 your Honorts ruling, that those matters had no business


7 in this case. 1 bowed to your Honor's decision, reserving


8 my exception, but nevertheless my client has got to have the


9 right to introduce the fact. 1 cannot go on in this


10 situation. Something has got to be done about it, because


11 1 cannot 8i t here still, with my client from time to time


12 trying his case, knowing that in a very short time this


13 matter is coming up, Therefore, it seems to me that the


14 only thing that can be done in justice to the defendant


15 whose case 1 have prepared and lIhose case 1 am presenting,


16 with all due respect to Mr. Appel and my colleagues, Mr. Dehm


17 and Mr. Geisler, they cannot take it up, seems that the only


18 thing that can be done is to permit this to happen, in your


19 'Honor's discJ;etion, and your Honor has the right to do it •


20 At the time 1 was Virtually directing the actions of numero


21 people with respect to J...'rs- Caplan, With respect to Johannes n


22 end wi th respect to Tvei tmoe.


23


24


25


26
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1 In other words, I ms one of the prosecutors in the UcNamara


2 case until I vvl thdrew on the 1 st day 0 f January, 8.nd here


3 is Mr Joharmsson, whom I had much to do with as against


4 him; here is Jlfr Tveitmoe, whom I had much to do with as


5 ag~inst him. I put them on the stand in certain places


6 and examined them as a representativ-e of th e pro secution.


7 Now, it seems to me, your F'..onor, that in view of the cir


8 cumstances, in view of the fact 'that Mr Darrow cannot go


9 on with this case, seemingly at this time by any rerad-


10 venture, unless I stay in, because I am the only man that


11 know'S much to be done, and who is prepared for it. It


12


13


14


115


16


17


seems to me in the exercise of your Honor's discretion,


you ought to permit and I reque st your Honor to permi t


that I withdraw from this room and absent myself from


this trial while it is going on, and allow Ur Appel, Who


is not connected wi. th me in anywise -- Mr Dehm and Ur


Geisler are -- or, rather the defen dant himself, to put Ur


18 . Joha~son end Mr Tveitmoe on the stand and cl ear this mat


19 ter up, and to SlOW that the matter has no business in this


20 case. 1rr Johanneson 5 tands ready to go an the stand and


21 without misconduct, I may say -- to tell the court that


22 1i!r Darrow had nothing wmtever to do v-d.th the matter, and


23 therefore that my withdrawal from the case is not noc-


24 essary, but I cannot stand here possessing facts and


25 knowing fac ts v/hich are absolut ely necessary for my eli ant


26 to produce unl er these condi tion s. Mr JohanIlleson movls
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25


26
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that I put detectives 8rouni him; Hr Tvei tmoe knows th e


:mme thing.


I was a prosecutor in the matter; I believe the ethics


of my profession ~·rmits me to defend JIr Darrow upon the


charge that he bribed this witness Locbvood, because in


that respect I believed I had nothing to do vJith it, and


being convinced of my client's innocence, from wmt I have


loomed, I am ready to defend him, but I cannot stand here,


if your Honor pleases, and go into the Caplan matter ~er


these circumstances. As a matter of justice to the defend


ant; as a matter of right to the defendant; as a matter of


ethics of rrry profession, whic h we all love,-- I believe


your Hohor knows I have some regard for tho sa ethics --


I beli eve your Honor knows when I stand in the court room, I


do my best to be fair and not state anything to your Honor


that I ought not to state, and I want to ask your Honor


now, and I plead with your Honor more than move you, to


allowMr Johanneson andMr Tveitmoe to go on this stand


8~d clear up that Caplan matter, end show I have a right


in this place \tlithout my being present, let lIr ApJ=el go


into it and I "viII ,-elk out and I will come back when the'


matter ia disposed of, and never will I refer to it 19ain


before your Honor or before the jury, because I cannot


tell Mr APpel, Mr Darrow, or a IWone el se, exc ept the Di s-


trict A torney what I know about that situation. I


some stones vdll be thrown at me, and I am reaw
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1 them, 'but I cannot stand here and jeopardize rrry eli ent t s


2 interests. I spoke to your Honor t his morning a:b.dyouf


3 Honor said it was ~. matter to be deliberated over, and


4 having deliberated over it, and having considered it I re


5 quest your Honor at this time to remove from me and remove


6 fram my client the embarrassment of this situation.


7 I am firmly convinc ed, VIii thout showing Mr Darrow had 8}


8 tual knowledge, and knowledge and participation in the


9 remova 1 of Ifrs Caplan from the sta te, the matter ought not


10 be allo Vl,edag ain st hitjl. I bow to your Honor's ruling in


11. that respect, and your Hono r ruled, and I am not criticiz


12 ing your Honor's ruling -- ~e all take a different view


13 of it; your Honor takes one view, and I take another one,


14 and the District Attorney another view, but, nevertheless,


15 as a matter. of right to thisdefendant, as a ~tter of cour


16 tesy to client and counsel alike, and it ydll do no harm


17 to anyone, it merely being the question of the order of


18 pppof, let me v,ralk out of this court room and Ie t Mr


19 Darrow himself settle this matter or Mr Appel, who has


20 no conmction 'with me Whatever, except in this case.


21 Now, I move you, sir, that you do permit that 1fr J"ohanne


22 son be called at this time; tat he be c aIled by Mr Appel,


23 and that the record do ShOVl in the meantime, I be


24 allowed to wi thdrav{ from the room.


25


26
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THE COURT. 1 think the request--


a matter of courtesy, this is not a matter of right of the


4efendant neither is it a matter of prodedure of choice


by anyone; it is the law that the prosecution puts on its


case and closes its case befor e the defense starts,. that is


no t cour tesy, nei ther is it in tended so, nei ther is ita


finished wi th this Caplan matter and we are not ready to


finish With it, we have other witnesses here we intend to


put on in this Caplan matter at the proper time, who will


connect, in our jUdgment, this defendant M~ Darrow with the


Caplan matter, and the Caplan matter will not be closed


We have not


No~, 1 cannot see any force whatever
. ..I


1 see absolutaynothing, no point to


Now, may it please, the court, this is not


It is true, as Mr. Rogers says, he was an at-


MR. FREDfRICKS.


in counsel's argument.


torney associated with the prosecution in the beginning of


the McNamara case; it isaleo true that he severed his con


nect~on with the prosecution on the first day of January, or


the first Monday in January, 1911, and from that time on


had nothing whatever to do With the prosecution in any way,


shape or form, so far as 1 know. And this prosecution


against these defendants began in April. It is true that


probably Mr. Rogers, a~ attorney associated with the people,


got some ideas and infornation and gathered knowledge of


facts that would have been used as testimony in the MeN


it at all.


matter wi thin the discretion of the court •.


until that is done.


3p 1
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1 case if it had ever gone to trial. There is no doubt


2 about that. He was very familiar wi th those facts, but


3 tha t is not a matter that we are trying now. There is


4 absolutely nothing .in our production of the evidence in


5 this Caplan matter of the spiri ting away of Mrs. Caplan,


6 there is absolutely nothing in the production of our


7 evidence in that regard that will in any way, manner shape


8 or form embarrass Mr. Rogers or anyone else. He may have


9 been connected wi th the McNamara case up to the time that


10 he severed his connection with it, and if there is any know


11 ledge--there is nothing that came wi thin his knowledge, so


12 far as 1 am able to discern, and 1 think 1 am very familiar


13 with this matter--there is nothing that came within his


14 knowledge dur ing his connection wi th tha t case that need in


151 the slightest degree to embarrass him in going ahead wi th


16 thiG matter. But, whether it does embarrass him or whether


17 it does not embarrass him is not a matter which would permit


18 the doing of something which is not in the way of pI' ac tice


19 and the tr ial of cases and not provided for in any way, shap


20 or form, there is no reason inthe world 'thy Mr. Rogers cannot


21 si t right here and go on and examine these wi tnesses and


22 all that sor t of thing, and 1 think 1 know the whol e s i tua-


23 tion from beginning to end.


25 that.


24


26


MR. ROGERS. Now, let us see if counsel is quite right about


"R FORD If th~s discussion is goingIll. • ...
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1 jury ought to be excused.


2 THE COUR T• No.


information "bearing upon a situation by virtue of his pro-


fessional capacity violates his oath as an attorney and


counsel of this court if he discloses that information, if


he uses that information or if in any wise he allows that


3 MR • ROGERS. If your Honor pleases, a lawyer who gains


4


5


6


7


8 inform at ion to affec t him in any other, and posBi b1y hOB til


9 matter. Mr. Darrow informs me that it becomes necesBar~r


10 to show, not on hie part, not because he did it, not because


11 he knew anything about it, but because of some of the very


12 things that 1 starte~ to do, because of the very things


13 1 did, which 1 will not violate my oath to tell your Honor


14 here in open court or anywhere else--it becomes necesBary


15 to show those things, it becomes necessary to go back before


16 the first day of January, 1911, or the first Monday, when


17 as Mr. Fredericks says, my connection wi th the pros ecution


18 ceased. Counsel is mistaken when he saye that this prose


19 cution began in April. J. B. Brice, M. A. Schmidt, David


20 Caplan were indicted by the grand jury of Los Angeles County


21 while 1 was before the grand jury as a prosecutor and the


Mrs. Cap 1an--and 1 disclos e noth ing,foreman a i te here.


because it is a matter of public record now--Mrs. Caplan


was a wi tnesB before that grand jury over and over again.


So was Johanneson and so was Tvei truoe. Counael says ..nothing


1 may have learned wi 11 affect Ite. 1 differ with him.
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1 conscience is not unduly tender, but 1 still have a little


2 conscienceafter14 years of practice of law, and 1 do not


3 want to sit here and 1 wont sit here and jeopardize my


4 client's interest in this fashion.
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1 As I· said to your Honor on yesterday, this is a case


2 of the foumtition and obj ection ves made th ere vas no foun


3 ~tion laid for the introduction of this testimony. I


4 claim the right, if your Honor pleases, on behalf of my


5 client under these cqnditions to' call these v.itnesses, and


6 then c ouIteI can call. th e va tn esses he pI eases; if he wants,


7 and if he calls a witness on that feature, ,I shall tum


8 him over to oomeone else. I turned the chauffer, \~ateve~


9 his name may have been, I turned him over to Mr Appel for


10 cross-EOCamination, because at that time I couldsee where


11 this matter \\6S going. I cross- ex:amined Miss Hitchcock,


12 bec au se we' had nothing to do wi th the mat ter as it sub


13 s equently developed. I cannot do it, sir; it is impos


14 sible that I should sit here and be under the handicap


15 of not being able to use these matters which my client


16 must use. Now, \t.Quldn't it be right and fair, in your


/ 17 Honor's discretion, to permit this matter to be threshed


18 out a Ii ttle bit, and counsel can ca 11 his wi tnesses later,


19 if he desires, to show if I have a right to stay here. I


26 Case go reck to the other aspects. It is a question of
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don't \'ant to desert my Client, I do notv.ant to leave


this case, and I cannot do it in this si tua tion ,and I


must have some sort of relief from this intolerable situa


tion, because I still believe, and then believed this Cap-
matter .
Ian has no right in this c~se at all, and now I ask that·


"
your Honor let Mr Appel take this matter up and let the
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1 foundation <:>.nd the competency 0 f evidenc e and testimony,


2 and it is addressed to the court.


3 llR FREDERICKS: We have stated to your Honor, an d via have


4 stated in this case. as we have in every othar case that


5 wa intend to connect this defendant with the spiriting of


6 J{rs Caplan and this matter cannot be cleared up in my


7 such yay. That is <:>. question for the jury. We have put


case according to the accepted line of procedure in th e


matter in the hands of his associates, he can do so, but


I cannot see any reason, in ethic ',s or otherwise for his


doing so, and certainly it should not be handled in any such


piecemeal fashion as this. 1,1[e are going on t r.yir.g this


8 an part of our testimony, part of our v,itnesses, we have


9 not put it all on, and at the proper time \'.e are going to


10 put the rest of it on, and at the proper time, \'lhen it


11 comes, and the defendant's counsel will have his oppor


12 tuni ty to do wha t he sees fi t to cloor up this matter;


13 th en, if he wishes t.o leave the court room and leave the
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trial of cases, and it is impossible to try them in any


other way, and if, when t he time comes tha t cotmlel or his
,


client wants to put in adefense to the Caple',n incident


and cl aim Ur Darrow had no thing to do wi th it, then if


lIr Rogers wishes to turn tha t rna tter over to Ur Appel or


to the defendant himself, why, he, of course, is at liber


ty to do so, but it would not better the matter at all now


to put Johanneson and Tveitmoe on the stand, for it won'
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1 clear the matter up; it won't stay", cleared up. We


2 would simply have to go over and over this t'gain and the


3 matter is simply an impossibility, there is no such proce-


4 dure provided for. We are not laying the fOUl'!ilation for any


5 thing.


6 lff.R FORD: There is another angle to this situation.


7 'Vhen l{r Johanneson and Ur Tvei tmoe takes the stand, we


8 ,Nill want to c ross-examine them and 'l~ will not be pre


9 pared tocross-examine them at the p resent time. We are


10 prepared to introduc e our case an d 'l,h en it com as time for


11 the defense, we are prepared to croas-examine those wit-


12 nesses and 'loe will not be bound by the answers which their


13 witnesses give if they give testimony tmt is in conflict


14 vd th what we believe to be the truth; it 'will be our duty,


15 pleasant or unpleasant, to argue to this jury that those


16 wi tnesses and t hos e ma tters are not to be believed, and


17 \mether they speak the truth 0 r not will be a matter for


18 this jury to decide, not. your Honor. Your Honor cannot


19 comment to the credibili ty of a ',vi tness; your Honor


20 cannot decide \mat the facts are in the case. All your


21 Honor can decide is whether or not it apparently has any


22 relevancy to the SUbject and if it has to admit it and


23 a110\"r it to go before the julY, &ld the jury to determine


24 the weight of that. Your Honor might be able to--
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THE COURT. 1 quite agree With you as to that phase of it,


but the poiu.t 1 get from Mr. Rogers IS remarks is this:


That certain things within his knOWledge that he cannot


reveal to his client or to his aSSOCiates, that they ought


to be put in possession of at this time, and that can only


be revealed by putting these two witnesses on the stand at


7 this time.


8 MR • FORD. If the Court' please, those witnesses, apparently,
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are si tting here in the court room associating wi th Mr.


Darrow. 1 think ~~r. Darrow wi 11 have no difficul ty getting


from them outside the court room any information he needs


or any information that Mr. Appel needs, and whether he can


succeed or not is not a matter affecting the prosecution.


The question whetherMt. Rogers finds it ethical to accept


employment in this case or finds it ethical to attend to th


employment, is a matter that he should thresh out When he
thing


accepted the employment. It is rratter if any~subsequent


developes'" in this matter which Will prevent him in his


opinion, ethically proceeding, that is. a matter for he and


his client to thresh out in the privacy of their own


offices, not before this jury, not before this court. The


quee tion of ethics ie one personal to ~!:. 'lRogers only, for


23 ~im to proceed in. We have not interferred with tia


24 examination on the ground of ethics; we have not brought


25 the question of ethics about his errployment up; we have


26 not objedted one way or the other on that matter, and th
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1 question whether hie conscience will enable him to attend


2 as Mr. Darr ow 1 s at torney is not--is one that they should


3 settle outside of court. It is not one that can be used


4 to embarrass the prosecution' in this case; it is no tone'


5 that can take away from the jury the right to decide what


6 the facts from the lips of the witnesses are, as they come


7 upon the witness stand;' it i8 not one that yoU' Honor can


8 decide and it is the most remarkable and unheard of thing,


9 that an attorney should ask that his testimony be introduce


10 upon the stand in order that he can satisfy his own con-
I


11 science as to whether ethically he did right to accept


12 employment which he did or not.


13 MR. APPEL. Your Honor please, the order of trial is pre


14 scribed by our Code and we are all familiar With it, that


15 after certain preliminaries the prosecution has the opening


16 of the case and the clos ing of the case in chief, and that


17 then the defense may open their case and introduce their


18 evidence in suppor t of the ir defense, but ther e is an


19 exception prOVided for by the code itself, that is Section


20 1094: "When the order of trial may be departed from. When


21 the state of the pleadings require it or in any other case


22 for good reasons anq in the sound discretion of the cour t


It arises very seldom, and thisany case.


the order prescribed. in the last section may be departed


from." Now, we are addressing ourselves to this peculiar


Thl'S l'S a sl·tuation that does not arise in
situation •
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necessarily go to the question of foundation are entrusted


to an attorney here for the defendant, your Honor, and


according to the law he dare not, he must not disclose to


his client. Now, counsel in this case do not know anythitg


about it because that is information which personally was


entrusted to the breast of the prosecution, which thep


consisted of counsel for the defense and counsel for the


prosecution in th i8 case,
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exception to the general rule of cases here, and general


principles of law, and all the decisions are to the effect


that the foundation for the introduction of certain evidenc


mus t first be introduced, that is, your Honor.' has the


r~ht whether or not that foundation has been sufficiently


laid. Your Honor in effect does not decide whether the


facts going to form the foundation are true or not, for tha


is left to the jury, but your Honor has the right to decide


whether, prima facia, if those facts were true, that the


Now, we are here in a peculiar


All these facts whichposition, if your Honor pleases.


foundation has been laid.
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1 and whatever other assistanfs they had. Va don't know any


2 thing ab Otlt it. I say to your Honor t hat I don't mow


3 anything ebon t this case a 1" about the Uclifamara case. That


4 all that we know of this case is what we hear here in th e


5 court room, and such other Ii ttle information that may


6 drop from the information of witnesses as we get them


7 every day. Now, if your Honor please, v.e are entitled


8 at this time to be informed of those facts --


9 :M'R FREDERICKS: We are pe rfec tily willing th at Mr Rag ers


10 shall tellyotl a:qything that he knows.


11 llJR APPEL: But you are not the law, :md you are not the


12 legislature of the law, and the laW' cannot be departed


13 from 'ONi. t h the cons ent of c Ot~n sel.


14 }I~R FREDERICKS: What Imv?


15 Uffi APPEL: The law too t s tat'e:s on the sta tu t e books tha t


16 no coun se,1 'uho is a party on on e side of th e case may


17 disclose vmatever he has learned, vmatever facts he him


18 self has been connected vlith, to his client.


19 UR FREDERICKS: Not if he is released by his client.


20 URAPPEL: The law says it cannot be released by his client


21 in a criminal matter. Your Honor, th ere is no sue h thing


22 as releasil1,g an attorney from the confidenc e whic h has been


23 entrusted to him. Now, we are entitled to that, and vIe are


24 only asking your Honor that in your discretion you depart


25 from the rules adopted by our code in respect to the mode of


26 procedure for the purpose of int ro due ing evi dence in t
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1 court from which we may understand the .si mation, lfWhen the


2 state of the pleadings require, or in any other case for


3 good reasons and in the sound di scretion of th e court,


4 the order prescribe:d in the last section may be def3arted


5 from. " Now, here is the issue made, if your Honor please,


6 vhich is collateral to the main case. NOvi, we say before


7 that collateral issue may be tried here by the julY that


8 your Honor must decide whether or not that collateral issue


9 becomes material to the principal issues here under inves


10 tigation. We say t ret we cannot try that issue wi thout


11 the information that is wi thin th e breast of Mr Rogers. He


12 I dare not disclose to his client, nor disclose to the at-


13 torneys here assisting him on behalf of his client.


14 lfR :EREDERICKS: Will he ever be able to disclose it?


15 1rR APPEL: Never.


16 MR FREDERICKS: How much better ""Jill you be off now than


17 you \\il1 be ',vhen your proper time comes?


18 MR APPEL: Let me put t his man on the stand and get evi-


19 dence that may then disclo sa whether 'IJI€ are better efT.


20 1.,m FREDERICKS : This vJi tness will talk to you an d te 11 you.


21 anything you ask him just the same as thElf \vill tell it on


22 the wi tness stand.


23 rvfR APPEJ:r: ';Vi t h him in th e case? Of c ou rs e not. Here


24 are things running back, your Honor, to th e time of the


25 indictment of" the McNamaras -- J. B. McNamara and others.


26 The reasons, the motives which may have induced the par
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1 here ncrned by the witness upon the stand in <respect to


2 Urs Caplan's going to the state of nevada, may be reasons


3 v','hich were themselves proper and good reasons by the acts


4 of th e pro secntion .themsel"es in that case. It may be t ret


5 the conduc t 0 f Mr Rogers himself may have made it really


6 necessaTlJ for that woman to 1 eave the state. I don't know;


7 I am simply guessing at it. NOVI, your Honor, we cannot
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call Mr Rogers upon the stand here to show that fact that


this defendant is not enti tl e:i to that information v,hich


is in his ovm breast, that information belongs to the pro


secution. That he vas paft of the prosecution at that time;


he was an attorney confided wi th the sec rets of the pro-


s ecution, and vIe dare not drag them frem him. Now, vve say


that that information which is wi thin his breast, vlill di s


close to your Horior a state offacts upon 'mch your Honor


may decide here that this collateral issue has no place


in this case, and before we go into it, your Honor please,


18 \'B ask your Honor's discretion to alloy! us to try that is-


19 ale before your Honor to show the lack of foundation, to


20 show the impossibility of their ever being anything


21 posi tive to show any pre"ious knowledge 0 r conduct on the


22 part of ],fr Darrow, ei ther aiding or abetting or encourag-. .
23 ing "v.aa tever was testified to here by the chauffer.


24 tffi :EREDERICKS: Nov!, may it please the court, how can this


25 court decide that v!ithout deciding what \utnesses are tell


26 ing the truth end what wi tnesses are not? There will







1 a confli ct. The court cannot decide. That is a question


2 for the jury. Your Honor, it is pretty hard for me to


3 take this seriously. Mr Reg ers left the prosecntion or


4 the investigation ~-


5 THE COURT: The court takes the situationvery seriously.


6 1m FREDERICEB: Idontt, but I am assuming the court does,


7 but I am dealing wi th it in that \'aY.
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Mr. Rogers 'left the inves tiga tion of that Times disas ter on


in the state after Mr. Rogers had nothing to do With the case


Six months she was here, living her life. She was served


with a sUbpoena by the People to appear as a witness, and


three days after she was served with that sUbpoena we find


her flitting by an out-of-way manner -in an automobile until"


sbe gets up across the line and out of the state, three days


after she is summoned as a Witness. Now, the question is,


7s 1


2
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4
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6
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the fir s t of January. Six months Mrs. Caplan stayed here


10 was she a witness. We have proven that she was summoned


11 here as a witness i. that she was sUbpoenaed as a wi tness;


12 that' she was a wi tness then, and now we are proving that


13 she was taken out of the state by Mr. Darrow,' by the instru


14 mentali ty of Mr. D:irrow in this case, that is an issue. Did


15 Mr. Darrow have anything to do with the going away of Mrs"


16 Caplan, that is the issue now. Now, s uppos e Mr" Johanneson


17 and Mr. Tveitmoe take the stand ani say, No, Darrow had


18 nothing to do with it. How is that going to change the mat


19 ter. It is still a question of fact, and we haven't finishe


20 With our facts, yet. How does that relieve the conscience


21 of counsel for the defense, if it is a matter of conscience?


22 How does that relieve the matter of ethiCS? It has absolute Y


23 nothing to do With it. 1 am here to ~ay to you now that


24 Mr. Rogers don't know one solitary thing about this case and


25 about Mrs. Caplan being taken out of this state which would


,26 be of the slightest injury to the prosecution or the Blig


benefit to the defense, which he is not at liberty to tel
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1


his client, not one single soli tary thing. This is an issu1


where this woman was a wi tness for the state of California.


It is one of the collateral issues in this case where this


defendant was taking that wi mess out of the state, and


what difference does it make whether Mr. Rogers was assist


ing in the investigation six months before that or not?


What differen re does it make what he learned or What he


didn t t learn'? She was a wi tness subpoenaed, and we main-


t~in, ,being unlawfu1ly taken out of the ~urisdiction of


this court, and we don t t care what Mr. Rogers may have


known about that natter or what he may not have known


a bou t it, it would not affect the rna tter whether she


was a witness, for that is the proof, by SUbpoena, and it


would not affect the rna tter as to whether or not Mr.
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1 in evidence before this court, and the question of ethics


2 that is involved inthis matter onthe part of Mr. Rogers, if


3 it prevents him now it will prevent him for the rest of the


4 trial. It cannot be taken into consideration, it is a


5 matter for M~ Rogers to thresh out in his office with his


6 client. If he cannot ethically proceed he will have to


7 remove himself and his client will have to substitute


8 somebody else in his place.


9 MR • llOGERS. 1 am going to close. 1 am going to say a few


10 things in closing 1 would not say otherwise and having--


II 1 can't say opportunity, but the necessity forced on me to


12 say it. The indictments against Caplan, Schmidt, Brice


13 and others were found before January, 1911. Mrs. Caplan,


14 as is disclosed by those indictments, was a witness before


15 the grand jury over and over again. Counsel says that it i


a ghos t. 1 am regre tful to observe that couuse1 does not


appreciate that there may be such a thing on the part of
~


counsel as a disinelination, as an impossi bili ty for a man


to be put in a place of that kind. Counsel says that we


No, sir, we cannot thresh it


out later, it has to be threshed ou t now. As far as 1 am


concerned, 1 got to know where 1 stand in this ~atter.


Surprised by the ruling, as 1 have said, surprised by the


contention that M::. Darrow had anything to do wi th that


matter, 1 cannot help saying, if your Honor pleases, 1


think it is nothing but right that this matter be at


can thresh it out later.
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1 put in a position '!here 1 can stand here and say that


2 evidence comes in affecting us that my client had nothing


3 to do with it.
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1 It will do no harm; it can do some good.


2 Mr Ford complains that they may not be ready to cross-


3 examin e. 'lhey pro due e .....vi tness after wi tn ass here. We have


4 to eros s -examine at on ce ; v.e don I t ev en know whom they are


5 going to call until the man appears. They don't even ca 11


6 their names. We are expected to cross-examine forth'Nith.


7 They wan t time to eros s- examin e.


8 l>ER FREDERICKS: We do the same "l:V!len it comes to the de-


9 fense.


10 lrR ROGERS: And, if your Honor please, there is some evi-


11' d enc e bronght in h ere to th e effec tat thi s time vih ether


12 it proves the fac ts 0 l' not is for these gentlemen to deter


13 mine, but if evidence is brought in here to the effect


14 that Mr Johannleson, for reasons whic h he may ~lain, of


15 \mich I have not even an inkling, vfuich I \~uld not pennit


16 him to state to me, di d this thiI'¥S and Ur Darrow ha d noth-


17 ing to do with it, I can attend as l.fr Darrow's attorney.


18 wi th every consciencious scruple thoroughly satisfied,


19 otherwise, I shall be infinitely handicapped in a manner.I


20 appreciate counsel's statement that I may state what I


21 know. I don't"!ant to do it, because I don1t believe he


22 has a right to release me. I donI t so understand it. I


23 donI t think Ur Fredericks has the rig ht to release me in


24 view of the fact that I took the oath as a deputy district


25 at torney when I v.ent before the erand jury. I have never


26 told a thing that happened there and never will.







2043
1 MR FORD: It is all in the grand jury transcript.


2 },ffi ROGERS: And in connection Yd th th e work t m t was done .


3 there, the manner ofcn:;tting witnesses, vJhat vas done vlith


4 wi tnesses, hovr the~ were treated, how they were brought


5 here, what happened to them; I have never told and I re ver


6 will, and Ur Frederick s cannot reI ease me, it is a matter


7 of individual conscience. I cannot see allY' harm, your


8 Honor please •• Uy client was the state 0 f California at


9 that time, and I don't understand th at Mr Fredericks is


10 the people, not yet. Now, with all due respect to your


11 Honor, I tried to be ethica 1 abol1.t the matter. I have


12 I tried to be fair about it in every respect. I can see no


13 harm that may come by putting Mr Johanneson on the stand,


14 one ot her wi tness, and I 'will wi thdraVI and allow that ma t


15 ter to be put before the jury so they may appreciate the


16 fact and say whether it is true or not, it being for them


17 to decide 'l'rhether it is true or not; nevertheless, I hare


18 a right to be here and I can see no reason except an adher


19 ence to the ordinary rules for refusing a permission, and


20 the code has provided for extraordinary situations, be-


21 cause the code fays that the order of proof may be depart-


22 ed from, v,n,enever, in the sOlmd discretion of the court,


23 it appears that there is good reason for it. Now, it


24 cannot do my harm to take that matter up and if couns el


25 wants to put wi tnesses on to show that Johanneson is not


26 telling the truth, 'l.ell an d good. I think it oursht to
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1 threshed out now. I think it is nothing but right; it


2 won't do any harm to them and the jUly can consider it.


3 I have the closing of the rna tter. If COlm sel keeps on


4 arguing, I want th ~ closing.


5 MR roW: It is our objection to such a course of procedure.


6 MR ROGERS: Uw your Honor please --


7 lJrR FORD: Mr Darrow knew from th e grand jUry transc ript


8 all Rogers' conn~tion in the case, and he knew all Rogers


9 did wi th it; all that transpired beftre the grand jury;


10 th~ were furnished.vdth a complete transcript. It is pUb


11 lic; cam sel don't need to worry about the sec recy of the


12 grand jUly. l~{r Darrow had all ttet when he represented


13 J". B. l[cl'famara in that case, an<.Di llr Darrow' knew' 'Tv-hen he an


14 ployed Mr Rogers ct· 10fr Rogers' connection with the case.


15 It is a matter, I l::8Y, entirely for these two men, and


16 a question to settle between themselves outside of coutt,


17 ',',hather he should continue in the enploy of the defendant


18 as his attorney in court. It is not a matter that can


19 affect us. If people '·.",ish to place themselves in delicate


20 situations, that cannot prevent the prosecution from car


21 rying on its case in the ordinary manner provided for it.


22 The section as to the departure from the 0 rdinary rul as·


23 does not mean a departure from the time when the prosecution


24 shall introduce its ·e.ridence am the time ,.men the defend-


25 ant shall int roduc e its evidenc e. Our evi denc e 'will be


26 shot through en d through vii th things from whic h 'l.e ar~
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1 the connection of 1,fr Darrow, and it will not be until the


2 1 ast wi tness, until \~ are through wi t h t hat wi tness. The


3 embarrassment in Mr Rogers' mind fell from the fact that


4 there are two 'vi tnesses here he desires to examine, if


5 he don't want to be present he can go out when they put


6 those witnesses on, and a~ time during the testimony when


7 he feels his conscience won't permit him to stay, he can go


8 out. We don't care. It is certainly an unheard-of thing


9 to force us to depart from our order and we hwe got our


10 '\'VOrk mapped out for t.he direct presentation of our evidenc e


11 on the direct case,and v,hen Mr Hogers -- when l!r JohaIUlieson


12 and ur Tvei tmoe take the stand, we will then cro ss- examine


13 them and we will then probably have our rebuttal, but they


14 ask that they may put on their defen sa in advance of the


15 prosecution. \nat for? To t~ and cloud the mind of this


16 jury before the time to present it allowed by Jlw to them to


17 present their evidence. It is up to the jury now to hear


18 our side of the case and whenever they have heard us,


19 \vithont intermption from the defense, when they have heard


20 all we have got to show, v:.i. t h:mt the presentation of any-


21 thing on that side


22 THE COURT: That feature of it has all· been gone over.


23 MR :EREDERICKS: I just '\'Vant to say one word in clasing.


24 That we ":1111 not participate in any such procedure. It


25 simply makes our case absolutely impossible for when ~


26 put on one or two ~dtnesses in regard to a matter, the
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1 are permitted then to bring in some other witness in re


2 gard to that matter, and I will stake my reputation as a


3 man t mt 1fr Rog ers dOBsn't know one single, solitary


4 thing in regard to Mrs Caplan being or taken away th ere,


5 that he is not at liberty, and with perfect propriety


6 to tell his client or 8l'\Yone else. This happened six


7 months after he severed his conrection with us --with


8 our end of the case.


9 MR H.OGERS: I tried to be kindly about this matter, and I


10 resent the statement, if people vlill put themselves in deli


11 cate positions, they 'i\ill take their chances. I put myself


12 in no delicate position. "My reputation as a practitioner


13 at this bar will match with any man's in this room, and


14 there is no judge on this bench or any other jUdge, sir,


15[ and I have prac ticed law in every state in this union


16 but nine, and there isn't a jUdge on this bench tmt


17 won't take my word when I stand up befo:r-e him. Your Honor


18


19


20


sustained an obj ection here, and I took a ruling ~ainst me


beca:use your Honor kne'N -- your Honor misunderstood what


I said, and I would not permit your Honor to linger under


21 that misrepresentation; IJ\Ould they do it? They'Nould


22 not. Now, counsel knows very \vell tmt he cannot tell me


23 to turn J'$ffi6lf loose, and that I don't know something


24 abmlt this matter.


25


26
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1 1 subpoenaed Mrs. Caplan the last time she was here before


2 this time.


3 MR. FREDERICKS. It is just a year, aln:ost a year before.


4 MR. ROGERS. That is a public matter, not a year before, not


5 six months befor e •


6 THE COURT. Gentlemen, 1 think the court is fully advised


7 of the 8 i tuat ion at this time. It is a very impor tan t


8 matter and a very unusual one, and 1 wish to take a few


9 minutes to consider the-matter. 1 have had it more or less


10 in mind since M~ Rogers outlined it to me before court


11 convened this morning, but in the meantime we have Mr. Monroe


12 here onthe witness stand and he might return to the witness


13 stand and have his exa mination concluded and then probably


14 take a little recess and there will be a ruling on this


15 very unusual and very interesting matter. At the present


16 time 1 am not qui te ready to rule on it.


17


18 GEORGE O. M 0 N ROE,


19 resumes the wi tness stand for fur ther direct examination.


20 BY MR. FORD. Q Mr. Monroe, before lunch 1 asked you to get


21


22


23


24


25


26


the affidavit--withdraw the question--l hand you a document


which 1 exhibited to counsel just before the noon recess
. or not


and ask you Whether/that is one of the documents filed in


matter of the contempt proceedings against George Beam?
th d it is incompetent1m • APPEL. We object to that on e groun


irrelevant and immaterial for any purpose whatsoever, no
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1 foundation laid. Proceedings in another matter relating


2 to other parties are not evidence in this case agains t the


3 defendant • It is hearsay, does not tend to prove any'·l;


4 element of the offense charged in the indictment.


5 THE COURT. Objection overruled.


6 MR. APPEL" We except.


7 A yes, sir, this is the warrant of arrest that is referred


8 to in the minutes of JUly 31, 1911.


9 MR. FORD. We offer this document in evidence, if the court


10 please.


11 THE CLERK. People's Exhibit 19.


12 MR. ApPEL. We object to that onthe ground it is incompeten ,


13 irrelevant and immaterial, no foundation laid for the intro


14 duction of the document, it is hearsay and the contents


15 of it not being any declaration or act or thing on the


16 par t of the defendan t in relation to any matter in this cas


17 or any declarations by him made of any matter, it has no


18 connection With this matter at all.


19 THE COURT. Objection' '~overruled.


20 MR. APPEL. We take an exception.


21 MR. FORD· 1 now ask leave to read it into the record •


22 That will be exhibit NO. 18


23 THE CLERK. No. 19.


24 MR. FORD. (Reading) ·"In the Superior Court of the County


25 of Los Angeles, State of California. State of California,


26 Ooun ty of Los Angeles, S. S • The people of the s tate 0
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1 California to any Sheriff, Constable,Uarshall or Policeman


2 in this state: Proof of affidavit having this day been


7 the said Superior Court of the County of Los Angeles on the


8 31st day of July, 1911 in a matter then being investigated


9 by sai d grand jury, and wher ein said. Geor ge Behm had


10 been called and was attending and sworn as a witness, as is


I


(


3


4


5


6


made befor e the Super ior Court of the Coun ty of Los Ange les,
, George


ch~ing one/Beti.m with a contempt of said Superior Court,


committed in the refusal of the said George Behm to answer


certain questions propounded to him by the grand jury of


recited in said affidavit on file in this said county.


"10u are therefore commanded forthwith to arrest the abo


named George Behm and bring him in before the Superior


Court in Department 9 thereof forthwith to answer the charge


contained in the said affidavit, and show cause, if any he


has, w,y he should not answer th e said ques tiona, and each


and all of them so propounded to him before said grand


jury as aforesaid, or failing so to do to show cause, if any


he has, Why he should not be pu nished for contempt of said


court committed thereby and if the court be not in session


that you deliver him into the custody of the sheriff of the
it "'-


county of Los Angeles, or if he require/that ~ you take


him before any magistrate in that county, or in the county


in which you arrested·him that he may give bail to answer


to the said charge contained in the said affidavit in the


11


12 I
I


13


14


15,
16


17


18


19


20


21


22


23


24


25


26 sum of Two Thousand Dollars. Given under my hand, wit







1


2


3


4


5


6


7


8


9


10


11


12


13


14


115


16


17


18


19


20


21


22


23


24


25


26


2050


seal of said court affixed, this 31 day of July, 1911, by


order of said court, H. J. Leland Clerk, by George B.


Whiteleather, Deputy Clerk."


"The Clerk is directed to issue the within order.


Geo. H. Eu tton, JUdge."


MR. FORD. "1 hereby d.ertify that 1 served the within


warrant--" that has no part of it--l beg your pardon,


unless you des ir e me to read it.


Q Was Mr. Beam brough t in to court?


MR. APPEL. We object to that as incompetent, irrelevant


and imn1aterial, no foundation laid for the introduction of


the evidence, not the best evidence, and upon the further


ground that it is hearsay, not connected with any matter at


issue and being collateral thereto.


THE COURT. It seems to me it is not the best evidencejif


he was. brotg h t into cour t there is a record of it.


MR. FORD. If the witness knows it, your Honor, of his own


knowl edge, that is jus t as good eviden ce as the record,


unless he is depending on the record for his recollection.


THE COURT. Does he know it?


BY MR. FORD. Q Do you know whether or not he was brought


into court? A Yeq sir; 1 do.


Q Wer~ you present when he was brol1ght into court?


A 1 was.


MR. APPEL. .Jus t a minute--


Q Did you see--


MR. APPEL. Just a minute--don't railroad us ~hrough,
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1JrR FORD: That question was somewhat suggestive. I did


not recognize it until after he answered it.


MR APPEL: Oh, yes


J,'rR FORD: However, this wi tness is not a wi tness


MR APPEL:· Do you want an obj ection here?


UR APPEL: Certainly. If counsel "viII give us an oppor


tuni ty.


TEE COURr: I stopped him for that purpose. Let us have


the obj ec ti on.


J!1\ APPEL: We obj ec t to the testimony; we obj ec t to th e


answer 0 f the wi tness and the question an d the answer


given.


THE COURT: Strike out the answer for the purpo sa of ob


j rotion.


1lR. APPEL: Upon the ground it is incompe tent, irrelevant


and immaterial, hearsay, no founiation laid, assuming a


fact not in evidence, and it is leadi~ and suggestive,


and does not t end to prove any issue in this case.


THE COURr: Objection sustained upon the ground it is


leading.


MR FORD: \Ye "iOuld concede tmt, but we tho~ght that


this class of witness -- Very well.


Q Was he arrested and brought into cou rt?


IvrR APP'EL: We object to tbat on the ground no foundation


has been laid for the introduction of that, not the best


evi dene e; it is innnaterial for any purpo ses , it
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1 say; calling for a conclusion of the witness.


2 TP..E COURI': Objection overruled.


3 }:~R APPEL: We take an ex:ception. A Yes sir,he was


4 broug ht into court.·


5 1[R :HURD: At the time he was broug ht into court, vas there


6 any return made out on this. lhnd attached to this. exhibit 18.


7 .--..........fore the same was filed in your court?r--"
8 ]JR APffiL: We otiject to that upon the same grounds stated,


9 • and upon the last obj ec tion.


10


11


1


13


14


15 I
16 I


THE COUHT: Obj ec tion overruled.


MR APPEL: We take an exc eption.


The return as it is noW' "\"as attached to the warrant.


Q, '\ilen you filed? A '!hen I filed it.


Q. And vms tmt return attached before the return you re-


fer to? A yes sir.


Q And the 4ecument had tmt attached '7men you filed it?


1 A Yes sir.


18 MR FORD: We now 0 ifer tha t por ti on asp art 0 f the same


19 eXhibit, ar~ibit 18.


20 UR APPEL: We obj act to tret on the ground it is not --


21


22


23


24


25


26


it has no place in this trial, incompetent,irrelevant and


immaterial, not binding upon the defendant; it is hearsay,


no found ation laid.


THE COU\.).T: Obj ec tion overruled·.


1m APFEL: VIe take anecception.


THE CLERK: Emibi t 19.
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1 MR FORD: No, it is a part of 18, andwe ask that it be


2 nade part of exhibit --


3 MR JffiEDERICKS: No, that is 19.


4 M:R FORD: Oh, yes, as part of 19. (Reading: )


5 "Sheriff's office. Coun tf of Los Angeles. ss: I hereby


6 certify th at I have served the wi thin warrant on th e 31st


7 day of July, A.D., 1911, on George Behm, being the party


8 named in said warrant at the county of Los Angeles., by


9 shov'ling the original to the said party personally and info


10 ing him of the contents thereof, and bringing him before


11 the court. W. A. Hammel, Sheriff of the County of Los


12 Angeles. Dated July 31st, 1911, by J. J. Henry, Deputy."


13 Q, I attract your a ttention to th e following ,\\IOrding


14 in the beginning of thi s warrant: "Proof by affidavi t


15 1 hav-ing this day been made __ It


16 1,fR APFEL: We object to trot as not being the best evidence,


17 calling for s econ chry evidenc e. They are trying to


18 prove their record here, and the statute'. prescribes that


19 the best evidence of the record is the record itself, as


20 to ,mat was done, in referen ce to the matter.


211m FOBD: If the court will pardon me, I have had Mr Monroe


22 search--


23 MR APPEL: I object to '!hat he has done or has not done,


24 he can ask the wi tness anything to 1<:\Y' the foundation.


25 MR FORD: I would like to be heard vmen I start in vdth-


26 alt being interrupted.
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lvl:R APP11L: I obj ec t --


UR FOHD: I ,,"'ish to state to the court I have requested'


1fr Monroe to produce th e original affidavi t and he informs


me tha t the same has been lost and that he cannot find


it. I am now laying th e f oundati on to show its ex:i s tanc e


and its loss. v:hich I must do before I can introduce second


ary evidence. as to ".'hat it Vi.6s. I have here a carbon copy


of the original which I intend to 'identify and introduce.


but I must first show by this vdtness such an affidavit


did exist. and vras filed. en d it "''as las before I will


be allowed to do tmt.


THE COURT: You want to lay the founl ation to prove its


loss?


1m FORD: yes t your, Honor.


l.rR APPEL: We are not objecting to his asldng the witness


questions, but VIe are obj ec ting to his con ste.ntly testi


fying what he has done or hasn't done, that is immaterial


to me, to the jury and to the whole "'llorld. his acts do not


cut any figure.







MR. APPEL. Wait a moment--we object to thatr on the ground it


is not the best eVidence, it is immaterial.


THE COURT. Overruled. The wi tness is directed to answer


Then comes the objection by Mr. Appel.


Q Was there an affidavi t filed by the


THE REPOR TER •


BY MR. FORD.


reporter apparently .didn't get.


of arrest was issued?


THE CQURT. What is the question, Mr. RePJrter?


(Ques tion read.)


MR. FORD. And 1 just started to ask the question which the


I
I
I
I


I
foreman of the grand jury then in session, before this warr~nt


yes or no.


am.


Q Was it filed where the other papers were filed? A In


the miscellaneous records of the r epor ts of the grand jury.


Q In what office? A In the County Clerk.


Q And you are unable to find the original affidavit? A 1


MR. FORD. 1 have exhibited a copy to counsel, who are


looking at it J your Honor.


THE COUR T· Let me see the copy of it.


MR. FORD. 1 do not suppose we can introduce the carbon c
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by this witness, Without the consent of the defense.


THE COUR T. (Examines document.)


MR • FORD. Q What further records have you concerning


order signing the affidavit warrant was filed and citation


was continued to August 1st.


MR. APPEL. We object to the witness referring to any


record of any kina in reference to the rratter inquestion on


the ground it is incompetent, irrelevant and immaterial,


hearsay, no foundation laid f or the I' eading or the I' eferr in


to any document that the Witness may have in his hand, and


to which his attention has been call ad,••


MR. FORD. 1 c-all your Honor's attention, and let the


record shoN that the book is the same book concerning


which and from which he testified this morning, namely, it


is the original record of the proceedings in Department 9


of the Super ior Cour t. Quee tion is wi thdr awn.


BY MR. FORD. Q fS this book the I' ecor d of Depar tmen t 9


of the Superior Court of the County of Loa Angeles, State


of California, for the month of July, Augus t, 19111


MR • APPEL. We concede that.


THE COURT. C,:;unsel conceded that.


MR. FORD. Also that it was made by the witnesB and he know


it to be corredt?


MR. APrEL. He has teB tified to that.
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THE COURT. Objection overruled.


A Following the







1 MR. APPEL. We take an exception.


2 AYes, sir, it ie.


3 BY MR. FORD' Q Just read the minutes, then of August lat,


Hon. Wal ter Bordwell, Judge Presiding, clerk, sh er if f alfd


reporter present. In contempt of cour t of George Ben:.m.
I


re I
/


I
Citation continued to August 2nd, 2 P.M., 1911 and the defedd-


4


5


6


7


1911. A (Reading.) "Tuesday, Augua t 1. 1n op en cour t,


8 ant allowed to go on his own recognizance."


9 Q ijave you any record of the court's proceedinga on August


10 2nd? A Yea, sir •


11 Q Read that record.


12 MR. APPEL' Viai t a moment--we object to that. We object


to the reading of that alleged record upon the ground it is


incompetent, 'irrelevant and immaterial, hearsay, no founda-I


tion laid and we are enti tled to have the foundation before I


the witness reads the document,in evidence, and upon the I
Ifurther ground it has no' connection with this case in any I
I


way, shape or manner, it is collateral to any issue herein.


THE com T" Objection overruled.


MR • APPEl" We take an exception.


A (Reading) "Wednesday, August 2, 1911. In open court,


Hon.Walter Bordwell, Judge Pre~iding. Clerk, sheriff and


reporter present. In re Contempt of Court by George B~m.


Citation continued to August 3rd, 2 P.M. 1911."


MR. FORD' Will you read us the record of August 3rd?
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26 A Yes, sir.







THE COURT· It will be so understood, N~ Appel.


MR • APPEL· The same ruling and exception.


THE COL'RT. Yes, sir.


A (Reading) "Thursday, August 3, 1911. In open court,


Hon • \Val t er Bordwe11, Judge Pres iding. Cler k, sher iff


and reporter present. In re Contempt of Court of George


Beam. Citation continued to August 5, at 10 A.M. 1911."


~. FORD. At what date? A August 5.


MR • FORD. That is all. We now offer in evidence all the


portions which have been offered by the witness today and


yesterday as an exhibit. ~e book may remain here, we take


the same course with reference to the preceding pages of


the records.


MR. APPEL. We object--


THE COURT. The same objection, the same ruling and an


exception.
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Let this objection go to the whole matter, YClurl
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ness.


]ff.R FORD: Cross-examine.


jection having 'been made at the time, that no foundatio


And we want the record so to show, the ob-plied wi the


MR APPEL: -- to the po rtion s so read and to be offered


as an exhibit, on the ground that the matter therein con-


Q That is correct, is it not, at all times, in this case?


A Yes si r.


THE COURT: This exhibi t better be identified. by a number.


MR FORD: We offer it as number 20, then, and let the re
show


cord it contains all the records testified to by this wit
t'


Q Is that correc t, Mr Monroe? A yes sir.


MR FORD: Offered as exhibit 20, then.


1m APPEL: "'e move to strike out all of the testimony of


the vii tness read by him from the minute': book connnencing


with the proceedings of November 4, 8, 12, 18, 19, 20, 24 a I


the 1st, 2nd and 3rd 0 f August, upon the groUEl and for


the reasons that before the reading and introduction of


said evidence, the provisions of section 2054 of the Code


of Civil Procedure of the state of California were not co~


tained and read by the wi tn ess, is incompe tent, irrelevant


and innnaterial; hearsay; no foundation laid; collateral


. to any issue in this case, .end no foundation laid for the


reading and introduction of the document in question.


TF.E COURT: Obj ootion overruled.


]!RAPPEL: We take an exception.
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1 was laid for the introduction of the records in question.


2 MR FREDERICES: The record "fill show whatever it shows.


3 WE COU RI': Read that motion t".gain, ],rr Repo rter.


4 (Jff.otion 0 f Mr Appel' read. )


5 THE COURr: I think Ur Appel is correct on that.


6 MRFUBD: Section 2054 provides, Ylhenwer a writing is


7 sho'lvn to th e vri. tness --


8 TEE COORT: Ir provides that the document must be sho'lvn to


9


10


11


12 I


13


cou:rrel on the other side before he is interrogated.


It is tnle that 'this whole book vas exhibited to counsel


on the other side, but theirattention was not drawn to the


particular cetes and times to \'hich this motion was direct-


ed.


14 MR FOtID: That is true, your Honor, as far as the George Be


course, we will have to allow the motion and start


15 I stuff in August is concerned, and if counsel insists, of'


16


17


18


allover and do it allover again.


inspec tit now.


I would ask t.hem to


19 THE COURT: Counsel has made the motion and the court has


20 no optionexcept togr~.nt the motion.


21 IftR FO'RD: I will offer it to them for inspection at the


26 1m APPEL: I don t t know wh at to in sp EC t; do you want me


presen~ time, if theystill insist, and your Honor rules


upon the motion, I will do it allover egain. I under


stood they had no desire -- I certainly would


22


23
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25
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1 t10 look over the vhole record?


2 ].,m FORD: No, I will ask you to look over the record re


3 ferred toby George Behmts testimony, the record of


4 July 31st, August 1st, 2nd, 3rd, 4th and August 5th.


5 MR AFPEL: The wi tness did not pass it over to coun sel.


6 }lR FORD: I offer the records to you, lJfr Appel.


Because'


Page 213.


I kept urging my objections all the vlaY through, and they


were absolutely disregarded by oounsel, and I tried to


make it plain two or tbr ee times, I inserted VJords in


there that would convey to him he was not compl~·ing \vith


the laYl.


to shoW' it, so as not to have any further trcnble, page


209 of· this record in the matter of the contempt of


court, affidavit and return, of George BebID.


IfR ROGERS: (Examining 'bO ok. )


lrcR ROGERS: Counsel has seen it. Let the matter be de I


lffi APPEL: They cannot do that vvi th the v.nole book like


that. Let each item come as it is introduced in evidence.


11:R FOB]): Pag e 211.


MR APP:BL: No sir, you could not understand that,


your Honor yfillsee in regard to three items


TF.E COURT: The motion to strike out is granted.


1ffi FREDERICKS: No use talking about it.


MR FORD: I v/ish to show you pegs 209 -- I 'Want the record


1,!R FORD: Pardon me, }Jr Appel. I understoo d that they did


not desire to look at the book, an d that point was waived.
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THE COUR1': The reading waived?


1A:R FORD: Will it be de.~med th at the testimony be restored


to the record, in st"ead of forcing it throng h cgain?


MR APPEL: SUbject to the lbbj ootiol1s made.
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MR. FORD. Cross-examine.


THE COURT. 1 said 1 would rule upon the question raised


1 think


on the other hand, tbenQtter


1 am in grave doubt as to what ought


Jury returned to court room. )


except to choose the lesser of the two evils.


MR • APPEL. No croBs-examination.


THE COURT· Gentlemen of the jury, bear in mind the former


admonition. At this time we will take a recess of ten


minutes.


has been presented, is also unusual, and 1 can see no way


by tir. Rogers at this time. It is a very unusual situation,


presented in the way that the application of the defendant


presentation of his case;


but too important to ignore it and ~ass it without some


definite action.


to be done, there is no precedent to guide me, but it


seems to me to be a case of choosing the lesser of two


evils. It is undOUbtedly an undesirable method of trying


a lawsuit to discommode the prosecuting attorney in the


2063
1


MR. FORD. With the exception that you waive that portion I


::~a:;:~:: t::s~e:;~~g. Section 3054? I


i
MP. • FORD. With the -exceptions of that you have all the Obj~C-


tions? \


MR • ROGERS. Yes, sir.


MR. FORD. Very well, does your Honor res~ore it?


THE COURT. Yes, go ahead.


(After recess.
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It is not a matter of discommoding, your


Ronor l it is a matter of absolute right.
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'lesser of the two evils l under the circumstances, is


discommode the district attorney.


MR. FREDERICKS.
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1


to I


I


5 THE COURT. Let me finish, Captain.


6 MR • FREDE$lCKS. 1 beg your pardon.
I


7 THE COURT. 1 think at this time the defense should be


8 permi tted to call Mr. Johanneson and Mr. Tvei tmoe to the


9 Witness stand, up?n this condition: That they are called


10\ f or the express and sole purpose of clearing up inthe


11 mind of the deferlant and associated C-ounsel the matters


12 indicated by Mr. Rogers's stateIrent .. cThat no


18 any such time.


13 other SUbject will be gone into and that the district attor
~'


26 of these men will clear up the si tuation.
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25


ney will have reserved to him the right of cross-examining


those Witnesses at any future time, either now or at any


other future time during the progress of the trial, and


that they will be within hailing distance of the court at


MR. FREDERICKS. Well, then, your Honor, if this is for the


purpose of clearing up something in the minds of counsel


for defense, we have no objections, but we see no reason


Why Mr. Tvei tmoe and Mr. Johanneson should not tell counsel


fa defense anything that they can tell onthe witness


stand •


MR. FORD. They have already indicated that the testimony


(


~
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.1 if they have not been in conference With these very men?


2 THE COURT. Yes, 1 have thought of that.


3 MR. FORD. How is it it will clear up the situation they


4 say it will, how do they know?


5 MR • ROGERS. Mr. Johanneson told me Darrow had nothing to


6 do with it, He said, "Call me to the stand", that is what


7 1 know.
not


8 THE COURT. Gentlenen, lam/entirely satisfied with the


9 disposition of the matter, but the court has taken such


10 action as it is given me to see can be taken under the


11 circumstances.


12 JAR. FORD· If 'your Honor please, you have stated here this


afternoon, we were not taken into the confidence of the


court or into the confidence of the attorneys as to what


matter was br~t to you in chambers by counsel for defense


this morning. It was anJ absolute surprise to us this
\


13


14


15


16


17 theyinterded to do. Mr. Rogers told me before we came


18 in that he had a surprise for me, 1 asked him what it was b t


19 he didn't tell me, and 1 think we are at least entitled


20 to time to present the author i ties to your Honor, and for


21


22


23


24


25


26


that purpose we ask your Honor to continue this case


until tomorrow morning at '10 o'clock, and if by that time


counsel can still prevail over Mr. Johanneson and Mr. Tveit-


moe,
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1 In order that we may present the authorities ...ve ask that


2 an adj oumment be taken un til tomorrow morning at 10


3 o'clock. We feel that this is so remarkable, an eva-


4 sion of our rights and an invasion of the trial, we will


5 need until tomorrow morning at 10 o'clock to prepare


6 authorities to cite them to your Honor on that point.


7 M'R ROGERS: I desire to differ \vi th l[r Ford in saying I


8 have surprised him. A witness mid to him, "Shall I be


9 in at 2 o'clock?" I said, "No, it \vill not be necessary,


10 I have another ma t ter to present to the court."


11 "Tell me what it is." I mid, "No, not now."


He said,


He said,


And I said, "No more than12 "You got a surpri se for me?"


13 you B:tve ine sometimes."


141m FORD: You told me you had ta}cen up the matter wi th


15 the court.


16 lrR ROGERS: yes, I did say I hal taken up the matter 'l..d.th


17 the court.


18 ],[R FREDERICKS: I don't think an attorney has a right to


19 go to a judge during the trial -- I am on mo at intimate


20 tenn..s with the judges presiding, and I don't think any at


21 torney has that right.
. .


22 lItR APPEL: I suppo sa ,your Honor, it is a question of pri


23 vilege as to whether or not En attorney is properly in the


24 Case or not, and vhether he can deal properly with the sub


25 j ec t ma tter tha t comes in the regular course of his pro


26 fession. That is nothing but -- if I should feel em-
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barrassed in any matter th at I shoul d go 81d. consul t ,,~th


the man pres'iding in the court before whom I am trying a


case, I think I am in a position I think I should not be,


there is nothing wrong in t1:B t.


THE COURT: Isee no impropriety in it.


1~'r:R :rnEDERICKS: Let the other side be p resent so we can


square away and see where VIe are drifting.


lJIR APPEL: you might run after us then and have us in


dicted. We go to the court, and very properly. "TIlle are


officers of the court, and we go there and. v.e consult as


to our best mode of procedure. We say, "Now, here, do you


think I ought not to proceed in this matter, because of


information I had gained on a branch of the case on the


oth er sid~~ something like that. There is nothing improper


in that. I think it is conducive of good -'behavior.


MR FOFJ): I don·t think that is really the point before


the court. The point is YJheth ~ we are entitle.d to 81


adj ournment.


THE COURT: You are entitled to an adjournment and you can


have one, unless you have some other evidence on other


mattees. If you want to adjourn at this time


l!R FORD: We vdll introduce some matters. V~ have 1:\.,0


vrl.tnesses here that will be very brief. V~ might as v.ell


introduce the.m, I presume.


THE COURT: Very well. Just suspend the matter. You


the statement that has been made as being the present


1
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21
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23
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26
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4


5


6


7
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of t.h e court upon the matter, but if ?say, half past. 9


c an you get in t.h at early?


MR FORD: We prefer 10 o'clock.


THE COURI': All right, you have that right.


CHARLES ~~IR, a witness called on behalf


of the people, being first duly sworn, testified as fol


lows:


DlRECr.I.' EXAMIlTAr.I.'ION


1m FORD: State your name? A Charles Weir.


Q Where do you resi de? A 3049 West Sixth street, Los


Angeles.


Q, DUritl~ the mon ths of July and August, 1911 -- wi thdraw


that question. v'hat is your occupation? A Lumber bUs-


iness.


Q He re in th e city? A' yes si r •


Q v'3. th what lumber company? A Weir & Jordan.


Q During the months of July and August, 1911, did you oc


cup~ any official position with the grand jur,y of this


county? A I was foreman of the grand jury.


Q On the 31st day of July, 1911, did you, as foreman,


preside over the grand jury on the session of that date?
•


A I did, if we had a session on tmt date; I think we


did.


Q. Do you recall about that date -- do you know one
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1 Geo rg e Behm? A Uet him in th e grand jury room s eve ral


2 times.


3 Jm ROGERS: Then, if your Honor please, that appears from


4 1fr Weir' s statement~ that he met a wi tness or the person


5 named in the grand jury room; I have heard very much said


6 about the secrecy of the grand jury, and the oath of the


7 foreman 0 f the grand jury, and th e statements of the law


8 as they are contained in th e codes, seem to be getting


9 pretty c 10 sa to this line.


10


11


12


13


14


15
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17
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26
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room several times, I


That is objected to as incompetent, irrelevant


see any force to his objection.


THE COURT. There isn t t any objection.


MR. FORD. Q Do you recall whe ther or not he appeared


before you as a witness on that date?


MR. ROGERS.


and immaterial, forbidden by the statute, no foundation


laid, not being a proceeding or matter in which the grand


juror may be interrogated.


MR • FREDERICKS. He can answer it if he wants to.


MR • FORD. Section 926 of the Penal Code provides that ever


member of the Grand Jury must keep secret whatever he him-
~


s elf or any other grand juror may have said, or in what


manner he or any other grand juror may have voted on a mat


ter before them, but may, however, be required by any


court to disclose the 4estimony of a witness examined befor


the grand jury for the purpose of ascertaining whether


1 A 1 met him outside of the grand jury


2 Mr. Rogers.


3 MR 0 ROGERS. 1 don't think Mr. Weir has the right to tell


4 who was in the grand jury room.


5 MR • FORD. 1 don It think the counsel con tends for a moment


6 after having a shorthand reporter write up the transcript


7 _ concerning George B~m, the fact t~a~ he appeared before
sJ.des,


the grand jury was stipulated on both ~ and we consented to


have the transcript written up yesterday for the defense.


The matter is made public at the present time- 1 don't


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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whether it is consistent with that given by the witness


1


2


3


4


5


6


7


8


~ A.,rt" 1..8aoty L~'"
20'( i


it is consistent with th~ given by the witness in court I


or to disclose-- d th~t is not the section 1 wanted. I


"To disclose the testimony of a witness examined III,


before the grand jury, for the purpose of ascertaining


IIbefore the court or to disclose the testimony given before


them by any person upon a charge against such person for


per jury in giving his tes timony or upon trial therefor. II


9 Section 927: "A grand juror cannot be question!d for any


10 t~ing he may say or any vote he may give in the grand


11 jury relative to a matter legally pending before the jury,


12 except for a perjury of which he may have been gUilty, in


13 making an accusa t.ion or giving testimony to his fellow


14 jurors •"


15


16


17


18


19


·20


21


22


23


24


25


26







present during the session of the grand jury and provides


for the taking of testimony and the requirement of secrecy


in that case, but in this case the juror has not yet been


1


2


3


4


Section 925 provides for the person who may be


~


20·' 2 I


I


5 asked to disclose testimony of a witness. He has not been


6 asked to state whether or not he appeared before them as a


7 witness, that is not a matter of secrecy; the witness walks
,


8 right inlthe grand jury door in the presence a detectives


9 frequently employed by the other side, in the presence


10 of those interested, in the presence of the newspaper repor


11 ters, and the fact that a man has appeared before them as


12 a Witness is published every day inthe paper. That isn't


13 a matter of secrecy.


14 MR ,APPEL. That. establishes the law 1-


15 MR, FORD' 1 am not asking what the person testified to


16 at that matter, and yet we will show that this is a matter


17 of perjury that was committed before the grand jury, before


18 we get through,


19 MR , APPEL. He isn 1 t on tr ial her e ,


20 MR, FORD, We will show that the defense suborned that


21 perjury; that is a fact in furtherance of the conspiracy,


22 and paid the wi tness to do it,


don 1 t know be tter • That is jus t vlhat we purpose


MR. DARROW. 1 object to that statement and ask to have an
23


24


25


26


exception on it.


MR • FREDERICKS.


Counsel knows better,


No, sir, we don' tknow better. .Counsel







in this case.


20~


I1 want to ask an exception to that statementMR. DARROW.


1


2


3 and want the jury admonished to pay no attention to it.


4 THE COURT. The jury is admonished to pay no attention to


5 the statement of the district attorney coming from him as


6 evidence or to any other statement at any time as being


7 a fact in this case. It is your duty to be governed sole


8 ly by the evidence that may come from the witness and


9 from witnesses.


10 MR • APPEL· The ques tion is whether or not what transpired


11 inside of that jury room presided over by the gentleman
I12 in question here, was gotten or disclosed by him--


13 THE COUR T. The impor tan t que s tion is wh ether or not he can


14 testify whether or not a certain person appeared.


15 MR. APPEL. The secrets of the grand jury, the code pro


16 vides that where--may not disclose the secreta of the


17 grand jury not only in reference to their acts, their


18 declarations also, what was said before them, whatever ac


19 tions were made in his presence.


20 MR. ROGERS. Call your Honor IS attention to the Section:


"Every grand juror who, except when required by court, wil


fully diacloses any evidence adduced before the grand


jury in which he or any other members of the grand jury


may have sat, or what manner he or any other grand juror


21


22


23


24


25


26


may have voted, is guilty of a misdemeanor.


think Mr. Weir--


1 don't
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926: "Every member of the grand jury mus t keep I


secret whatever he himself or any other grand juror may


have said, or in what manner he or any other grand juror m~
have voted on a mat-ter beforehiltl.; but may, however, be I
required by any court to disclose the testimony of a wi tnessl


examined before the grand jury, for the purpose of ascer- I
taining whether it is consistent with that given by the I
witness before the court, or to disclose the testimony


given before them by any person, upon a charge against


such person for perjury in giving his testimony or upon


tr ial therefor .. It


927: I' A grand juror cannot be ques tioned ,for any-
(


thing he may say or any vote he may give in the grand


jury relative to a matter legally pending before the jury,


except for a perjury of which he may have been gUilty,


in making an accusation or giving testimony to his fellow


jurors."


Now, if your Honor pleas e, it doesn 1 t appear to


be within--
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]JR FORD: I mvean authority right on that point.


MR ROGERS: I haven't looked it up and possibly I maY look


it up during th e time counisel is trying t a look up --


MR FORD: If the court please the names a f wi tnesses are


not things undivulgable; the names of witnesses are pu'


on the indictment when the indictment is returned. Your


Honor .is familiar ~~th the rule; the exception of one


thing means the exclusion of another•. The section states


the circumstances under ~hich the testimony or the things


that the grand juIY shall do and shall not divulge them.


It states the circumstaroes under V'hich they shall not


divuJg e them) can sequently they have the right under


circumstances where the interests of justice demand to


divulge them) and this section is for the protection of


the members of the grand jury) not for the protection of


the vdtness. That has been decided. in a number of different


cases) and in EOC-parte SChmidt) 71 Cal., beginning vdth 212,


this W1:ls a case where the claim vas male on the part of


the defense that the names of ell the 'witnesses who had


appeared before the grand jury had not been endorsed upon


the foot a f the indictment. (Reading:)


"On the hearing of the motion and in support there


of, the petitioner, a.member of the grand jury, was called


and sworn, and was interrogated as to whether any person


was examined as a Witness before the grand jury whose n


was not inserted at the foot of the indictment or endor


8
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3


4
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6


7
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on the ground that he would thereby be disclosing secrets


~eclares that the names of the witnesses examined before


the grand jury, or whose depositions may have been read,


Section 943, ~enal Code,


and such refusal was ~ the


Hence this writ.


The petitioner refused to answer the questions,thereon.


must be inserted at the foot of the indictment, or endorsed


of the grand jury room;


court below adjudged a contempt, and the peti tioner was


permi tted.


1


2


3


4


5


6


7


8


9 thereon, before it is pres,ented to the court; and by


10 Section 995 the failure so to inser t or endorse the nan;es


11 0 f all the witnesses is made ground for setting aside the


12 indictment. By Section 925, no person except the district


13


14


15


16


17


18


19


20 has been complied with. Under our statute, the names of


21


22


23


24


, 25


26


witnesses before the grand jury are not secrets to be un


divulged, at least for the purpose herein referred to;


before the moment an indiotment is presented, that moment


the names should be a· par t of the r eoord. II
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1 Now, the lew permitting and directing and instmcting


2 the Di stric t Attorney to pro secute persons for c rime does


3 not mesn to take emay from the District Attorney the right


4 to put before this fury all the facts, all the pertinent,


5 material and relevant facts which belong before this


6 court and before this jury. One of the things that we


7 want to show is that George Behn was a witness. If this
-


8 'wi tness' mouth is shut because he was a member of the


9 grand jury we would be unable to show that he ,vas the


10 witness before the grand jury. v\e would be unable to


11 show that there was any material matter pending before


12 that g rand jury, and cons equently we coul d never show


13 something that your Honor has decided we have a right to


14 show, namely, that this defendant bribed a witness to


15 appear before the grand jury in furtherance of the con


16 spiracy to defeat justice in the prosecution of the :Mc


17 Namara case, bribing him to go there and commit perjury,


18 and that he is gUilty of suborning perjury, and bribery


19 in conmction with this.


20 lfR HOGERS : I take EXC eption to the 1 as t sta t emen t of


21 COUDa el.


22 l!.R FORD: Uy remarks are addressed to the court and no t


I wish you would admonish them again.


to ~he jury, and it is ,not in tended t mt this should be


taken as evidence, and I think the jury so understand it.


If your Honor has any doubt about the jury's understandi


23


24


25


26







THE COURT.


of the court at the request of the defendant that the


remarks are not proper, and still he continues to do it


remarks, the admonition being in effect antrose


20"'8 I
1 have no doubt the jury has been admonished I


that identical remark. I
MR. APPEL. And after admonishing them, counsel continues I


I
• I


expresslo~


on


1


2


3


4


5


6


7 fDr th~t reason, and we again assign his conduct and his


8 persisting in making these remarks as prejudicial to


9 this deferrl an t and as error.


10 MR.LFORD. If the court please, 1 have no objection to the


11 jury being excused. I desire to address the court, and


.12 1 ask your Honor to have them retire, and 1 th ink we would


Section 926 of the Penal Code and the provisions therein


sa'le tin-,e if your Honor will excuse the jury when 1 am


may be required by any


You can bring them back when 1 have finished.talking.


and provides that a gran juror


I
contained; relate to a grand juror when called as a witnes~


I
I


court to disclose the testimony of a witness examined befor1


the grar.d jury in cases mentioned in the section. Granting I


that a grand juror can only be compelled to disclose the i


13


14


15


16


17


18


19


20


21 ~estimony of such witness in the cases mentioned in the


22 section referred to, it will be observed that no grand


23 juror was called here to make any disclosure whatever.


24 The only Witness called in relation to this matter was


25 Flournoy. It may be further remarked that it seems that


26 the rule of secrecy set forth in the ertatute is intende
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only for the protectionof grand jurors, and not of the I
witnesses before them, and that tbe witnesses cannot


1


2


3


4


5


6


7


invoke it, " neither can the defendant in this case.


MR. ROGERS. IS that is the case?


MR. FORD. That is my own comment. (Readitig) "The fact


that a person was called, sworn, and examined as a witness


before a grand jury does not come Within the rule of


I
I
I
I


8 secrecy. If it did, it is violated when an indictment is


9 returned With the names of the witnesses endorsed on it


10 or inserted at its foot. Publicity is thus given to the


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


fact, and a publici ty, too, that is required by the statute .1 11


I







jury for the purpose of showing that the crime of perjury


to produce that testimony in this court and before this


had been committed, which would be a case provided for by


made no serious objection to it. This witness IS testimony


~J8u\
I


In the case of this particular witness, Mr. I
Dehm, counsel yesterday went further than we are seeking


to go ~t the present time. They went further and wanted thl


very testimony given by this witness and we consented that I
they might obtain it. That is, we made no serious ob- I
jection to it. We expressed our own intention at that timJ


I


I


is now' in the hands--Mr. Behm's testimony, the fact that he


appeared before the grand jury, is now in the hands of this


d efeni ant by the or der of th e cour t, and they have access


to it, and they have raised this point at this time, it


seems to me, entirely out of place ur"der the circuns tances,


but whether it be out of place or not, we maintain that we


have a right to ask this Witness whether or not Mr. Behm


the statute, that we had a right to in the prosecution for


perjury or in proof of perjury. Counsel, yesterday, wanted


it merely for the purpose of being able to croBs-examine


a witness on the stand, a matter really to which they


were not entitled. Tpey had a right to call the members


of the grand ~ury to show he made different statements,


but they had no real right to it before the witness went


on the stand, or beforethey knew that we were going to


call the witness or call the wi tness to the stand. We
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1 appeared as a witness before the grand jury, as was in thia


2 very case 1 cited to your Honor. That is a fact that is


3 made public, and it would be absurd to say we couJd not


4 ask that quee tion •


5
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1 Tm~ COU}"T:.· ".ll.r-t is the question? (Lant qucstion read 'by


2 the repo rter. ) A yes sir.


3 rrr-!E COU IT!:': O'bj cc tion overruled.


4 l'nt :FORD: Im'-"'ediately after his appearance before the


5 grand .jnry t did YOUths the foreman of t.he grand jury take


6 any action in rogard to his eppearance before the grand


7 jury.


8 fJR APPEL: We objECt to that as incompetent, ir:rclev~mt and


9 im.'?JW. torial t forbidden by sta tu.tc, and no foun de. J-i on 18 i d,


10 calling for a conclusion of the '7i tness.


11 THE COUnT: Let me ,get that. question.


121m J?OnD: I '7ill "ri thdraw it.


13 Q Did you file all affidavi t '7i tIl J"u<1,;.;e Bordwell -- 'U th


14 the court., in regard to George Bohn as a "litnoss?


151m. nOGE'RS: Objooted to as imompetent, irrelenmt and innna


16 toria 1 [:nd hearsay 2.nd no founda tion laid.


17 'l'I~E COURT: Obj ec tion overruled.


18


19


20


21


22


23


24


25
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A Yes.







1t is not in evi dm ce.


We object to that statement.


It is in evidence.


Mr. Monroe so testified.


1 will ask you to--


APPEL.


MR. FORD.


MR • APPEL.


MR. FORD·


MR • FORD •


2083 . I


1 might state for your infomation that the I


original on file referred to inthe record cannot be
:


I
\


I
i


found.


2


3


4


5


6


7


l8s 1


8 MR. APPEL' 1 kno\v.what Mr. Monroe testified. Said he


9 was a deputy and the paper was" on file inthe office. He


10 looked for it and couldn't find it and that he was still


11 searching for it yet, and that is not sufficient founda


12 tion for any secondary evidence being admitted in evi


13 dence. It is not suffic~~nt. There isn't sufficient


14 foundation. There must be--the very fact they were still


15 hunting for it \vould indicate to the court that they


16 have not made up their mind that the paper is not in the


17 custody of the county clerk.


18 THE COURT 1 believe Mr. Monroe did so state.


19 !AR. FORD. 1 now ask you to look at thos document, read it


20 over carefully before 1 ask you any questions concerning


21 it. Have you read that before taking the stand, Mr. Weir?


22 AYes, sir.


23


24


25


26


Q State whether or not that is a cOPJt.: of the affidavi t-


of the original affidavit filed by you in Judge Bordwell's


cour t?
MR. APPEL. We object upon the ground it is incompetent,


1 .:±.sc!:!!.ar!:!!.ul:::.:ed:..::b:L..V~~~.:~:...J1l
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1 irrelevant and immaterial for any purpose whatsoever,


2 that if it were a copy it would not be admissible because


3 rio ~roper foundation has been laid for its introduction,


4 on the further ground it is calling for the conclusion or


5 opinion of the witness by way of comparison and on the


6 further ground it is hearsay, immaterial; it is collateral


7 to any issue in this case, and that he is prevented from


8 testifying in reference to it under the circumstances


9 whatsoever, and 1y him as being a member of the grand jury


10 in ques tion •


11 THE COUR T. 1 think 11r. Monroe tes tif ie d he was still hunt-


12 il1g .for it, that he had been unable to find it so far, and


13 if your Bonor wishes the search continued or counsel for


14 defendant wishes the search continued--


15 MR. APPEL. Our objectfon is in:


16 THE COURT. Objection overruled .


17


18


19


.
MR. APPEL. We take an exception.


A What is the question?


(Last question read by thereporter.)


20 AYes , s ir •


The fact of his


21


22


23


24


25


26


MR. FORD· We offer this as an exhibit, number 21.


MR. APPEL. Objected to as incompetent, irrelevant and


immaterial; it is hearsay and no foundation laid, no wise


binding upolfl the defendant, what Mr. Weir may have sworn to
. t any rna tter, the affi-


at any time or place in reference 0


. t be made a substitute.
davl t canno


1_·_---.:..- ------:__--!'.J
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of
da1l1ing the aff idavi t is/\doubtful mater ia1i ty • The


are
relevancy of the contents of the affidavit~not the best


evidence, incompetent, no foundation laid and hearsay.


Appears to be the affidavit of the witness upon the stand.


MR. FORD. The affidavit itself, your Honor, is not offered I
the


in proof ofAtruth' of the reci tala therein contained, but I


as soon as it is offered we shall then proceed to examine


the witness as to the truth of each recital.


THE COURT. Objection overruled.


10 MR. FORD. People's Exhibit 21.


11 MR • ROGERS. What ia going to be done wi th the affidavi t,


12 may 1 inquire?


13 THE COURT. File it as an exhibi t •


14 MR. ROGERS.Does the exhibit contain writtenmnatter, typewrit·


15 ten matter, words and language?


16 MR. FORD. 1 t does. 1 wi 11 read it into the record so it


17 will show just what it does contain.
. We obj ect


18 MR. ROGERS. "To the reading of the aff!.davi t as incompetent,


19 irre·1evant and imrnater ia1, and no foundation laid; hearsay


20 and not the best evidence.


21 MR. FORD. 1 t is the bes t evidence of the contents of tb e


22 affidavi t, it has been introduced.


23


24


25


26


TBE COURT· Objection overruled.


MR. ROGERS. Exception.


fiR • FORD. (Reading) It


II IN THE SUPERIOR COURT OF THE S TATE OF CALI FORNI
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IN AND FOR THE COUNTY OF 1,0 S ANGELES.


Comes now Charles Weir, who being first duly


FOR ALLEGED CONTEMPT OF COURT


FOR REFUSING 'IO ANSWER QUESTIONS.


AFFIDAVI Tj
)
)


88
)


)


IN RE G E 0 R G !


STATE OF CALIFORNIA


COUNTYOF LOS ANGELES


1


2


3


4


5


6


7


8


9


10 8worn, on oath, deposes and saya: Tha t he is now and dur-


11 ing all the times herein mentionedrwas the duly appointed,


12 qualified, sworn and acting forerrlan of the Grand Jury of


13 said Superior Court beretofore by said Court duly and


14


15


16


17


regularly drawn, qualified, impaneled and sworn to inquire


into and make investigation of all public offenses com-


mitted and triable by said Super ior Court wi thin the said


County of Los AngeJea, and to present the sazr.e to said


18 Super ior Court by indictment or accusation. That the


19


20


21


22


23


24


25


26


said Grand Jury now is, and during all the times herein


mentioned was regularly aitting and acting in the dis


charge of i t.s said duties as hereinbefore mentioned. That


on the 31st day of July, 1911, the said Grand Jury, to-


gether wi th this affiant as forenian thereof, were si tting


and acting in the discharge of their said duties as afore


said at the Court House in the City of Los Angeles, in


said County and State, and then and there had under







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2087


sideration and investigation the question as to whether


or not cer tain persons or any of them had been or wer e


gUil ty 'or chargeable of or chargeable by indictment in


said Superior, Court with the crime of glvlng, offering and
'to


promising to give/any Witness or person about to be called


as a witness any bribe upon any understanding or agreement
I


that the testimony of such wi tness-:; or person shall be


thereby influenced, or attempting by any other means


fraudulently to induce any person to give false or


withhold true testimony, contrary to the provisions of


Section 137 of the Penal Code of the State of California.


That in pursuance of their said duties and said
in


investigati~n and/the prosecution of the same, one George


Behm was called on the said 31st day of July, 1911, and


dUly sworn as a witness to testify and disclose his know-


ledge of and concerning the matters under investigation as


here inabove n;entioned, to and befor e the said Grand Jury.


That thereupon the follOWing questions were then


propounded to and asked of the said George Behm while sit


ting as s'uch wi tness as aforesaid by the District Attorney


of said County, and to which said questions tl:esdid


George Behm made answer and refused to make answer as


follows, and the following proceedings were had and the


sarre are hereby certified to the Honorable Superior Court


within and for the said County, as follows:


GEORGE BERM, called as a witness, having been


first duly sworn, by the foreman, testified as follows:
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Examined by Mr For d:


Q What is your name? A George Behm.


Q How do you spell it? A B~e-h-m.


Q How old are you? A Fifty-one years old.


Q What is your residende? A Portage Wisconsin.


Q Any street and number there? A No, sir.


Q What is your business? A 1 refuse to answer.


Q What is that? A 1 refuse to answer that question.


Q Rn what ground? A On that ground.


Q What place are you staying in Los Angeles? A 1 refuse


to answer that question.


MR. FORD. Mr. Foreman, will you read section 1324 of the


Penal Code to the witness.


MR • WEIR. 1 would prefer you should read it.


MR. FORD. Do you instrudt me to read it?


MR • WEIR. Yes, sir.


MR. FORD. 1 Will read you section 1324 of the Penal Code


of this state.


(Said section was then read in full to the witneso.)


MR. WEIR. 1 wish you would explain that to the witness


and the jury, and see if he understands it.


MR. FORD. 1 tried to read it distinctly, Mr. Behm. You


heard me, did you not? A Yes, sir.


Q And you understand·that is section 1324 of the Penal


Code of California, which is the law of this state?


26 AYes, 8 i r •


I ---'------ --!U
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1 Q You understand that the only ground upon which you may


Q Now, 1 am going to ask you some n,ore questions, Mr.


Behm, and with that i~ view, and having informed you of yo~


ing a certain matter, namely, whether or not there is an


attempt made on the part of any person or combination of


persons, separately or in connection With each other, to


intimidate or corrupt witnesses, or corruptly to cause thos,


witnesses to withhold true testimony or to give false tes-.
timony; that we are at the present time investigating


any violations that may have occurred contrary to the


provisions of section 137 of the Penal Code of the state


of California. That is the matter upon which you are now


being interrogated. Nowl you understand all those


What im


A Yes, sir.things, do you"/


refuse to testify is that it might incriminate you~self;


that if you do make such objection, that nevertheless you


can be conlpelled to testify, but after making such an


objection you cannot be prosecuted for anything that


you may have testified to before this grand jury, except


that if you don't tell the truth of course you may be


punished for perjury. Is that your understanding of the


section? A Yes, sir.


Q Understanding this section now, fully and fairly 1


wan t you to unders tand that this gran d jury is inves tigat-


,r igh ts, 1 wi 11 now proceed to interrogate you.


your name? A George Behm.
26
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That don't concern the case.


Angeles are you stopPing, Mr. Behm?


Well, where do you live in Los Angeles? That don'tA


.
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'Portage Ci ty , Wisconsin. I


I


:


,


Fifty-one years old.


A


AHow old are you?Q


A


Q Where do you reside7


Q What place in Los


Q


concern the case.


1


2


3


4


5


6


7 MR. WElR. You refuse to answer that question, Mr. Behnl?


8 A That don't concern the case.


9 MR. FORD. You refuse to answer, without stating the


10 grounds upon which you refuse?


11 A That don't concern the case.


12 Q How long have you been in Los Angeles? A That don't


13 concern th e case.


14 Q Where did you reside previously to coming to LOB Angeles


15 --at what street and number in Portage, Wisconsin? A That


don't concern the case.


Q What was your business before coming to Los Angeles?


A That don't concern the case.


Q Do you refuse to answer those questions which 1 have


just put to yOU! A That don't concern the case.


Q Concern what case? A That don't concern the case.


Q What case do you refer to? A 1 don't know what you


refer to.


Q Do you know Ortie E. McManigal? A That don't concern


the case ~


Q Well,} all the quee tions that we ask you, Mr. Beh ~


16
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20


21
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24
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26
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Q


1 whether they have any relevancy or not, we will endeavor to


2 determine that question ourselves. If you are refusing to


3 answer on the ground that they are iw~aterial and do not


4 refer to matters now before the grand jury, we can take


5 that matter up before another tribunal. That is the


6 position you wish to take in regard to that question, is


7 it? A That don't concern the case.


8 Q What relation, if any, are you to Ortie E. McManigal?


9 A" That don't concern the case.


10 QAre",you the uncle of Ortie E. McManifal? A That don't


11 concern the case.


12 Q When did you last see Ortie E. McManigal? A That don't


13 concern the ,case.


14 MR. MATTHEWS. Were you instructed before coming before


15 this grand jury, to make that answer to every question?


16 A Ttat don't concern the case.


17' MR. FORD. Mr. Behm, do you know Mrs. Ortie E. McManigal?


18 A That don I t concern the case.


19 Q Do you know' Clarence Darrow? A That don't concern the


20 case.


21 Q Do you knovi Job Harriman? A That don't concern the


22 case.


23 Q Do you know a detective by the name of Harrington?


24 A That don't concern the case.


25 Q Do you know a man by the name of Tyrrell?- A That


26 don't concern the case.
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Q Do you refuse to answer the question 1 have just put


to you? A That don't concern the case.


MR. WIER. Mr. Behm, you fully understood the reading of


that section, and the statement of the district attorney


of what your rights are; that you have a rigtt to


refuse to answer, or to make objections, if you think you


are going to incriminate yourself; but your answers are


hardly fair. If you don't want to anawer the question,


say you don't wan t to answer it.


A That don't concern the case.


MR, WIER. Then you can't make any other answer to any


other question than that? A That don't concern the case


don't co~cern the case.


Q Did you, previous to coming to the city of Los Angeles,


California, meet Mrs. UcManigal, Clarence Darrow, and


the father of Ortie EO, McManigal, at 414 South Sanga~on


street? A That don't con oorn the case.


Q Do you refuse to answer that question? A That don'


MR. FORD. Wer e you ever at any time at 414 South


Sangamon Street in the ci ty of Chicago, state .(K Illinois?


A That don't concern the case.


Q Did you ever meet Mr s McManigal at that place? A That


Q Were you ever at 414 South Sangamon Street in the City


of Chicago? A That don't concern the case.


Q Do you refuse to answer that question, l.:r. Behm? A


don't concern the case.


3


1


2


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







Q Is that the only answer t1:at you are gOing to give to


Q Do you refuse to answer that ques tion? A That don't


concern the case.


Q Is it or is it not a fact that the business upon


which you c~me to California was a contract with some per


son or persons to interview Ortie E. McManigal? A That


That don't concern the case.
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I


I
That


A


concern the case.


any other quee tiona?


Q" Did you ever meet them at any other place? A


don't concern the case.


1


2


3


4


5


G


7


8


9


10


11 don't concern the case.


12 Q And that that interview was for the purpose of getting


13 Ortie E. McManigal to change any testimony that he might


14 have given before the grand jury? A That don't con-


15 cern the case.


16 Q To withhold the knowledge of any facts concerned in


17 any proceedings pending in the state of California--


18 wi thhold them from the .court? A That don't concern


19 the case.


20 Q To withhold true testimony in those proceedings and


21 give false tes timony? A That don't concern the case.


22 Q Is it net a fact that you have at var ious times vis i ted


23 Ortie E. McManigal at the county jail? A That don't


24 concern the case.


25 Q And that those visi ts were made for the purpose of


26 .getting Or tie E. McManigal to change the tes tmony which







don,t concern the case.


Q Did you make promises to him of help of attorneys,


Q And to solicit him or ask him to give false testimony


Q When did you last see Ortie E. McManigal before coming


I


I
I
I


I


That don'tA


That don't concern


That don't concern


A


A


A That don'.t concern the case.


A That don't concern the case.


to the state of California?


jail?


Q In whose employ are you at the present time? A That


the case.


concern the case.


in those cases?


the case.


Q Hov! long since you saw Ortie E. NcManigal at the county


etc., if he would follow your directions?


and J • B. McNamara and other s ?


Q And th'a t you wan ted him to wi thhold all true tes timony


in any subsequent proceedings against James J. McNamara


he had previously given before the grand jury? A That


don,t concern the case.
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19 Q Who paid your fare to Cal if ornia? A That don't concern


A That don't concern the


case.


the case.


Q Did you pay your own fare?


Q From whom did you procure the mcney to co~e to Californi


A That don't concern the case.


Q What wages did you receive before coming


A That don,t concern the case.
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case.


Q Do you refuse to state the grounds upon which you


\


answer the questions propounded to you by this grand jury


That don't concern


A That don't concern the


A


That don't concern the case.A


Affiant further says that the questions propounde


to the said George Behm as hereinabove mentioned were and


are material to the matters nOW under consideration and


or before this grand jury?


Q Rave you been instructed by any persons to refuse to


case.


Q You do refuse to answer? A That 'don't concern the


case you are referring to?


the case.


Q Upon what grounds do you refuse to answer? A That


don't concern the case.


Q Is it not a fact that you wer e instructed by 'hr. Darrow


to refuse to testify, and that you promised Mr. Darrow that


you would refuse to testify? A That don't concern


the case.


Q By whom were you enabled to come to California?


A That don't concern the case.


Q . Have you entered into any arrangement wi th any persons


other than yoursel~ to influence the testimony of Ortie


E. McManigal? A That don't concern the case.


Q Now, having repeatedly said that the questions 1


have asked you do not concern the case, do you know what


refuse to answer?
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17 Subscribed and sworn to before me
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thie__.--.;day of July, 1911.


---,--,-'----------


(Endorsed. )


c ,0 p y


No •••••••••••


In the Superior Court of the County of Los Angeles, State
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1 of California.


2 IN RE GEORGE BERM


3 CONTEMPT OF COURT.


4 A F·F 1 D A V 1 T.


5 Received copy of the wi thin this. '.' •.• day of •••••


6 190 ••••••. Attorney for .


7 J. D. Fredericks, District Attorney, Hartley Shaw, Chief


8


9


10


11


12


Deputy, Room 51 Court House,


7373


PEOPLE


vs


CLARENCE DARROW


Attorneys for •••..... '0'


13 People's Exhibit 21 Filed


14 June 14 1912.


15 H. J. Lelande, Clerk by Sherman Smith, Deputy."


is not before the court and to which counsel for the


Q. On the original were thoBe signatures and blanks filled


out?


MR. APPEL. Wait a moment--we object on the ground it is


irrelevant, incompetent and immaterial and no foundati~n


laid, calling for the contents of an instrument'- Which


defendant have not been--had their attention called to,


which haa not been shown .to counsel for the defendant and


we object to the witness being examined concerning the con


tents of any instrument unless· the foundation has ~ir8~
been shown--unless the foundation for secondary ev~denwe


haa first been laid.
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1 :MR FORD: Where is Mr Rogers? He looked at this.


2 MR APPEL: I am not talking about this. . You are talking


3 about the contents of the original.


4 UR FREDERICKS: That- has been introduced in evidence.


5 THE COUHT: Objection overruled.


6 Im.APp TIL: We take an exc epti on.


7 J,iIR FORD: Answer the question.


8 A VJhat is it?


9 Q. On' the orig inal document. did you sign the blank and


10 \vere the other blanks filled out that appear here on the


11 copy to be unfilled? A Yes sir.


12 Q On the first blank. what did you sign? A Signed my ",


13 mm name. Charles Weir.


14 Q On the ot her blanks 'which were there had the sign a-


15 ture of the clerk before whom they \~re sworn. been filled


16 in? A Yes sir.


17 Q vath that exception is an exact copy of the original?


18 A Yes si r.


19 lI{r Weir. I believe you have already stated too t you


20 vere the foreman of the grand jury on that date -- was


21 the grand jury in session on that date? A On the 31st of


22


23


July. yes sir.


Were you on that date. was the grand jury and yourself


24 on t mt date investigating and havi~ under consideration'


25 the question as to ,vhether or not any persons had been or


26 were 'guilty or chargeable by indictment in the Superior







1 80urt with the crime of giving, offering and
· .2099l


prom~s~ng


2 to,give to any person or persons about to be called as


3 witne~ses, any bribe upon any understanding or egreement


4 that the testimony of such witness or person should be


5 thereby influenced, or a t tempt ing by other means fraudulent


6 ly to induce any person to give false or withhold tl~e


7 ff:;estimony, con tral"'Y to the provisions of sec tion 137 of


8 the Penal Code of the State of California?


9 1m APPEL: We obj ECt to that as incompetent, irrelevant


10 and immaterial, hearsay, that the questiom undertakes to


11 invade the secrecy of the grand jury, the rotion by the


12 grand jury, or any member thereof; upon the further groum


13 it is collateral to any issues in this case, no foundation


14 has been laid for the introduction, of the evidence, hear


15 say, leading and sugg estive.


16 MR FORD: Your Honor will rece 11 that I offered the affida-


17 vit only for the purpose of shOWing the existence of it,


18 t'lld the contents of it, as being in existence, but I ex:


19 pressly s aid I didn't offer it for the purpo sa of prOVing


20 the truth of its contents. If I'had, your Honor YlOuld not


21 have permitted it to have been introduced, and it has


22 been introduced only for the limited purposes. I never


23 int roduced this document for the purpo sa of the truth


24 of its contents. We can only Bet that fram the lips of a


25 'l,vitness who knov,s, and l~r Weir being the foreman, knows,


261 being present there, knoY/s whether this is true or not,


I
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and when we seek to prove the crime of perjury and sub- I


2 ornation of perjury and bribery, it is necessary to show


3 the instances and the investigation of the case and the


4 I ca lling of the witness and the materiality of the testi-


5 mony and the refusal to testify truthfully or to wi thhold


6 the true testimony or to give false testimony, as the case


7 may be. All of those things;. it is a little different sit


8 nation from the spiriting away of a witness, its material


9 I ity and lack of materiality is of no consequence in this


10 case, in the perjury case, and materiality is of conse-


11 quence insofar as it is offered to prove bribery. We con-


12 tend, of course, that it is of no consequence.


13 THE COURT: How about section 926?


14 MR FORD: 926, in the prosecntion for perjury, the testi-


charge here of a general conspiracy, if the court pjlease.


15 1' mony of a grand juror is admissible.


16


We are maldng a


It is true thedefendant is not being tried on that speciftc


crime at this time, but he is being tried for a general co~


spiracy, involving the commission of many crimes, and


each one of those crimes involved in that general con


spiracy must be proved in the same manner and is SUbject


to the same rules of evidence as thongh he were on trial


for the other offenses.. We cannot introduce evidence of


other offenses and other conspiracies, but showing the ~


istence of each element necessary, and the


the produc tion of testimony as to tho se oth er offen ses is
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1 exac tly the same as t lDugh he were being tried and as


2 thotlgh he were being charged "lith that specific offense,


3 and as to the release of it, it has al ready been reI eased


4 I right under the order of this court and it is not violative


5 of the secrecy of the grand jury,· and as I c aIled your


6 Honor's attention to in Ex-parte Smith and Ex-partJ' Young


7 and in People versus Northy., in the ?'7th Cal., they lay


8 dovm the rule it is for the protection of the grand juror


9 and tbisgrand juror is not claiming any such protection


10 and has not claimed it.


11 1,{R APPEL: Your Honor, we deny most emphatically that


12 this defendant is .being tried for a general conspiracy
,


13 or for committing many crimes. The statement made by coun-


14 sal has been rome often here, it is a series of misconduct


15 and a series of acts showing misconduct on the part 0 f


16 counsel. It is misconduct to state that, because he under-


17 takes to tell this jury here Mr DarroVl is being tried for


18 many 0 ffen ses.


19 MR IDRD: You misunderstood me.


20 UR APPEL: I object to his saying to me tmt I misunder-


21 stood him. I am quoting hi s la~uag e. The repo rter has


22


23


124 .


251
2G ,


,


!


it, and I again say that counsel should be admon:i3shed, and


the jury should be told that Mr Darrow is not being tried


here for a gen eral conspiracy, or the corrnnission of many·


crimes, because it is absolute~ untrue, because


should not state, because it is his duty to be fair to
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1 our client the \'laY he should be fair to the jury and fair


2 to himself and to the court. and this is not a case in


3 "Which a wi tness may testify -- the exceptions mentioned


4 I under the sta1f1utes .. are the only exceptions under,7hich a


5 juror may testify as to what occurred there. The secrecy


6 of the grand jury must remain invdlolate except in instanc es


7 in w'hich' the law allovs them to testifY, and th ere is no


8 power in th e Di strict Attorney to compel a "vi tness to tes-


9 tifY as to what they 'Irere then considering or as to ,'\hat


10 vas the matter under investigation. We certainly take


11 an exception to the conduct of counsel in arguing these


12 matters to th e court in the manner in vJhich he does, and


13 we ask the court to instruct the jury now that 1fr Darro"v -


14 that the statement of counsel that Mr Darrow is being


15 tried here for a general conspiracy to commit: many crimes,


16 is untrue; it is not so.


17 THE COURJ.': Th e court will ins truct the jury, as bef'ore,


18 that the defendant is not being tried for anything ex-


19 c ept as charged in the indictment \\h.ich has been read


20 to them.


21 MR FORD: In a notation in the large Penal COde, Bub-


22 division 20, I just quote the syllabus as it is there con...


23 tained -- I have not the case, but I am satisfied that is


24 the law, end we can produce otheB authorities. if nec-


25 essary. Under a sta tute containing the same language as


26 I tha t in th e abO\' e sec tion it was hel d th at the rnl e re-


I
I
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1 quiring grand jurors to disclose testimony of '.'Jitnesses


2 examined before them cannot be confined tih the two cases


3 mentioned, namely, where a person is being tried upon


4' that specific charge, althongh the statute does not mow


5 that, :;\lthongh tried upon a charge -- I think that is the


6 point· whicf'llD. your Honor addresses the question to conn sel


7 on our side. The case says, in the statute containing the


8 I same language as that, it was held that the rule requiring


9 the grand jurors to disclo sa testimony of VIi tnesses roc-


10 amined befor e them, cannot be confined to t'IJ'O cases mentiom


11 ed, but they may be required to prove whatever def~ndant


12 may have said while testifying before them.


13 Am APPEL: Vhatever the defendant --


14 MR FORD: I will ask your Honor to ask counsel to SUbside


15 While I am addressing the court.


16 THE COURr: I see no harm in the suggestion.


171m FORD: I have not been able to do it, and I have been


18 reproved by the court whenever I did it.


19 URAPPBL: ''ve made our objection and he ansy/ered our oQjec


20 tion.


Tl-':E COURi': Let us discuss this question of law.


BebIn specifically on trial, and th at thestatute does not


UR FORD: Now, the charge here is that the charge we are


making is, that ur BehzI!. commit ted perjury; we are proving a


crime on the part of George Behm and not proving that we


are enti tIed to the same rnl as as we would be if


21


22


23


24


25


26 I
I
I







1 contemplate that 'hherever it is relevan t and proper
21~


that


2 we should prove that l{r Belun had canmitted perjury,


3 that we cannot do, but in this case, merely because he


4 I does not hap-oen to be specifically on trial we are charg-


th e grand jury, an d th at is the only quest ion involved now.


I have not yet asked him what the testimony is. I think


we are anticipating a little, but I shall get to that in


another, I think it would be fair to say in a court, at


a proper time ','me re it is reI evant, we would have a right


go disclose what matters were under investigation before


ing that George Behm committed perjury and I have told


whether or not there was snch a charge under investigation


before the grand jury, and section 926 ::ays that he must


keep sec ret vvh atever he himself may have said or whatever


he oratV other grand juror may have voted, and by the


role that the ecclusion of one thing is the SUI)pression of


court and not to the jury in making the statement, not to


be regarded by the jury as eiidence, -- but we will sho\v


that the defendant "vas the one vm.o suborned him to do that.
he


That constitutes one crime. We will charge that..-bribed


him to do it; that c onsti tutes the other crime, an d, if


the c ou rt please, we are anticipa ting the argumen t upon this


point, because I am not asking the witness at the present


time to state what the testimony ·,'.as; I am asking him to sta E


your Honor before, we '.1.111 show that he did that at the


instance and request -- I mil addressing my self only to the


5
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1 minute in another question.


2 ],!R APPEL: Now, your Honor, I again '.'dsh to have the jury


3 told that the statement of counsel that thElf want to prove


4 by this wi tm ss that in a proc eeding referred to in his af


5 fidavit that this man mentioned therein, had committed


6 perjury, is absolutely incorrect and 1ll1true. The fact of


7 the matter is that the \'Ii tness did not testify to amr -


8 thing, he just simply said whatever theyasked him didn't


9 Com ern the case, which is the only legal obj ection that


10 he could make, and which the l8\v allo\vs him to make,


11 that you cannot examine a wi tn ess conerning any matters or


12 things not p.e rtaining to the is sue, even in open court


13 here, and the vr.i.tness may say, properly, if he so regards


14 it, decline to answer an immaterial question re re upon


15 the stand, and becm se he declines to answer does not com..


16 stitute perjury, nwer did constitute perjury, never will,


17 so long as th ere are jUdges and la\vyers '!.ho have any brains


18 at all. That is the only obj ection, your Honor, to t es-


19 tifying to the matters and things to which the questions


20 were addressed, in v.hich the wi til ass ,,'las "Ii thin his 1 Egal


21 rights, . to say, "That don t t cone ern the case II •


•
22 That is the obj ection that was put into the law books


23 10I\'S before \ve ever came on earth. If he \'till only read


24 'tack to what is at the beginnin~, counsel will learn more,


25 and he '.Von t t ma ke such a break as he makes here.


26 is trying to show perj ury, your Honor, by the ansvvers







1


2


3
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Behm., "''1hich were obj ec tions. Ee didn't testify to any


thing; he didn't say one thi~ or the other. He didn't


assert one thing to be true and didn't deny another thing


4 I to be untrue. 'lhe '.vitness said there in the presence of


5


6


7


8


9


10


11


the grand jury, as far as I can gather from this affidavit,


and Mr Ford read him some questions, v~nted him to testify,


and told him a lot of stuff a s to 1,h at would be con-


strned against him and \vha t woul d not, that they could not


use the testimony :=gainst him, (;I.n d then 'l.ound up by say


ing, "If' you have any obj ection to testifying here, you


~n make the obj ec tion", and the wi tness proc eeded to do


12 what l{r Ford told him to do. "That don't com ern the case."


13


14


15


16


17 1


He might have used Latin, but I assume the witness didn't


understand Latin and Hr Ford didn't understand Latin, so


he used plain, ordinary English, and explained himself.


They t:i d him he cool d obj ec t to it <:,n d they are making


a hullabaloo here because the witness proceeded to do ex-'


actly what they instructed him to do, and he calls that


perjury.


NOVT, as Isat here and looked at it, thatvlas a funny


proceeding, and then, because th e wi tness Of.Jj ec ted to


testifying 'c-rhen they told him he could obj ect, then th tW


i,s no charge of perjury in that affidavit there filed


befo re your Honor or befo re another cou rt. That happen


ed .Tuly 31st, nearly a year ~o, and no charge of perjury


18
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22


23


24
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briI¥S him up in court a.nd try him for contempt.
. ..


There
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has ever been brol1ght against him, and he is talking


about perjury and then they say that in not having committed


3 perjury, that 1[1" DarrOYl was guilty of two crimes. He


~ys he was gUilty of tvvo crimes; one of SUborning the


witness to commit perjury by saying "That don't concern


the case"; the other one by inducing him to say that it


\'Vas not rrre.terial, which 'v'\aS not a statement of any fact,


and there he is gUilty of another felony, and by th e time


we get through here, why, the \'.hole provisions of the Penal.


Code evmdently were violated by Mr Darrow, in the gentleman's


4


5


6


7


8


9


10


11


12


mind.


THE COURr: Read th e question. ( Que stion read.)


At the time lrr Beron was c aIled as a wi tnesBY MR :ro TID :Q


13 Obj ec tion overrul ed.


14 1 UR APPEL: We except.


I~A yes sir.
-........_--


16


17 wa s he call ed during th at investigation an d upon that in-


or opinion of the wi tness, it is incompetent, irrelevant


and immaterial; it is hearsay; no foundation laid and dis-


24 THE COURT: Obj ection overruled.


25 IfR APPEL: We except.


~A yes sir.


vestigation?


lfR APIEL: Wait a moment. We object to that on the ground


it is leading and suggestive and it calls for a conclusion


connected from ~ny issu~ in the case.
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tent, and immaterial, hearsay, no foundation laid, discon-
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UR FORD: You sta ted in your affidavi t to th e cou rt \~m.at1


2


3


the questions and an S\vers propounded, "'hat questions were·
were


propounded to George Behm"and the answers thereto. Was


4'511::a~p:::em:: t 0::e:~:oh:a:r::s:::e;r::e::?is incompe-
6


7 nected to any issue in this case, and does not prove any


81 element or issue contained in the indictment in this


91 case, calling for a conclusion of the witness.


10 UR ROGERS: It is not usual to say in an affidavi t, "IS


11 that correct 1f for the purpose of substantive testimony.


12 MR FORD: It is to shorten time, I thOl~ht, if the court


13 please.


14 THE COURI.': Objection overruled.


1 A I will answer yes.


16 Q. BY 1fR FORD: Were these qlestions so proponnded mater-


th at time true?


ial?


UR FO RD : Wi thdraw tha t •


Were all the statements male in this affidavi t atQ.


M'R ROGERS: Oh, oh.


1m AP PEL: We obj ec t to t hat upon th e g roun d it is incom


petent, irrelwant and .innnaterial to arw issue in this


case; it is hearsay; no found ation laid; it is calling for


<:'. conclusion end opinion of the witness and upon


ther ground that it undertakes to present to the
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1 matters and things contained in the affidavit --


2 MR FORD: I withdraw the question.


3 THE COUR[': The question is withdrawn.


4 MR FORD: Cross-examine.


5


6 CROS S-EXMlINATI ON


7 ~!R APPEL: Will you be kind enough to state vAlat was the


8 matter under investigation before the grand jury? A The


9 matter under investigation before the grand jury) they were


10 investig ating Ur Behm to see -,'[heth er anybody h ad been tryi


11 to influence him in any ""ay with reference to giving tes-


12 timony) or in givin,.g testimony.


13 You were investigating him) is that right? A We


14 were in terrogating him, yes.


15 Q How? A VIe were in terrogating him.


16 Q YOtlwere in' estigating him, you just stated that. A He


17 was a witness.


18 Will you answer my qu estion.


19 llI:R FORD: .rust a moment. I don't think c OlUlsel has any


20 right to address the witness in that tone of voice) to


21 chi de him.


22 THE COURrr: I don't think the wi tness is taking any 6!Ccep-


23 tion to the ton e of voic e.


24 1lR ]QRD: I don't think it intimidates him any.


A Oh, no.


}JR APFEL: What \'l\S th e thi rd question asked 0 f
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1 ness? A I don't recall that, -- yes, I can, too. The


2 first ask ed him -- his name.


3


4


5


Q


Q


Q


Yes. A The nex:t his age; the next his residence.


Jmd he·, answer'ed all that, did he? A Yes sir.


YVhat is the next question you asked him?


6 MR FREDERICKS: That is obj ected to on the ground it is


7 innnaterial as to what was the next question.


8 MR ROGERS: The vJi tness has attempted to do most marve


9 lous an d unique things, remember question s and answers,


10 page after pfge, and we hmre a right to show if he does


11 remember it.


12 THE COURT: Obj ec ti op. ov errul ad.
I


13 A I cannot recall what the third VfflS.


14 I 1m APPEL: ~at "vas' the next question after that that you


15 don't remember? A I think I will awe you some time by


16 eaying that as far as I can recall, I remember those three


17 questions.


18 Q Tho se are the only th ree questions you remember?


19 A No J I c an remember 0 th er qu estions th ere, but I cannot


20 remember them in their order.


21 Q Now, tell me one more question. A One more question?


22 Q Yes. . Now, for instance, efter you asked him ",here


23 his resi dence was, what ,i s the next question that was ~.ske~


26 youasked him? A yes sir, I can.


Well, can you remember eny p articul ar question th at


24


25


hi ?m.


Q


A I cannot tell you in the order what it was.
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1 Q Welllf now) give me one. A We asked him if he kne'liv


2 Ortie McManigal.


3 Q What is that? A We asked him if he kn€lJ'{ Ortie McMan-


5


4 igal.
\


What was the answer? A What was his stage answer;


6 I have forgotten?


7 Q VJhat vas the answer? A His anSVler was) "It don't


8 conc ern the case".


tion exc ept the firs t th ree.


What vas the questions) si r? A


9


10


11


Q He said th at?
,"I


A That '.18S his answer to wery ques-


I told you one of


12 them. Do you want some more1


]J[R 'F01m: TO shorten cou.n::el's labors) I will suggest that


13


14


15


A


A


Do you remember any more than four or five question s?


Yes) I remember a dozen or two.


16 we intend later on to call Mr Williams.


THE COURT: Counsel is entitled to cross-examine.


aminiJ1.g this 'Witness.


11m APPEL: We are not asking for any assistance, we are ex:-


MR APPETJ: This witness says this is an exact affidavit


of the other, and we have a right to cross-examine him.


TEE COUR'r: You have a right to test his memory.


1m. APPEL: Now, there was a shorthand repo rter there?


Yes sir.A


17


18


19


20


21


22


23


24


You didn't take devvn the qu estiens and answers your-25


26 self? A No sir.
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Q And you made no memorandum of it? A No sir.


Q. Now, do you .remember what you stated in the all eged


original affidavit made by you? A No sir.


MR APPEL: We move tOo strike out now the t'lleged copy of


the original Bffidavi t upon the groun d that no foultlla tion


was laid for its introduction, upon the further ground that


the \~tness has shown himself disqualified and incompe


tent to testify that this copy is an exact copy of the


original.


MR FORD: We ask leave to ask him one question before your


Honor rules.


1,{R APPFL: I am askine --cross-examinci.ng this witness,


your Honor.


MR HORD: You made a motion, end I have a right to examine


on it.


1m APPEL: No, he has no right to ecamine him; I am cross-


exam.ini~Cj thi s wi tness. 'I,


MR FORD: I have a right to ask him certain questions be


fore your Honor rules.


THE COUHT: You resist the moticm?


MR APPEL: He has no right


MR FORD: We do, your Honor.


THE COURT: Very ~.ell. " Proceed.


HR FORD: ur Weir, at the time this original documen t


\~s prepared, did you read it over before you signed it?


A I did.
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Did you find it to be correct? A I did.


Were there several copies prepared at that time,
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3 also? A Yes, I think I signed two, if I am not mistaken.


4 ]{R FORD: That is all. We submit the matter.


5


6


7


Q, BY MR APPEL: You saw two? A Signed two.


Q, Signed two carbon copies. This is not any of them


you signed? A No, I did not sign that one.


8 Q, Did you ever see this before today here in court?


9 A Yes sir.


10 Where? A Up in the District Attorney's office yes-


11 terday G'.fternoon.


12 Who tol d you it was a copy of the other? A Nobody, I


13 kn e.v it.


14 Q, By 10 eking c.t it? A yes.


15 Q, How many :r;eg es were t tere in th e oriq inal? A I don't


this is an exact copy 0 fl the other ,from memory? A That


Five or six? A Tha t is my recollec.tion 0 fit.


You don't mean to say you can tell here accurately,


16
I


17


18


19


20


remember, five or six.


Q, How many pG'ges in this copy?


Q,


Q,


A Five or six.


21 is my best recollection of it.


is i. correct, too.


22


23


Q, Oh, your best recollection of it? A I ~ very sure it


you signed? A Why, I remember it in a general ",ray,


24
1 Q,


25 Q,


26


You are? A. Yes sir.


Do you remember the contents 0 f the first of the
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Q, In a general way. Do you remember the contents? A I


remember the substance of it.


Q Verba tim? A I remember the substanc e of it, I


cannot repeat it.


Q You ramember the contents of the first verbatim?


4 Of the first?


Q Yes.


~ The first question?


Q The original one? A Well, I am satisfied it is the


same thing and itapp ears all there --


Q No, no, not from ~,ppearance. Do you remember the


original affidavit tat you sign ed verbatim, word by \rord?


A No, it is impossible.


Q Impossible. Do you remember the y,ords of this copy,


\'fOrd by word? A No.


Q You say the affidavi t you signed had five or· six pages?


A That is my' recollection.


Q And the affidavit you signed had five or six pages?


A Yes.


Q, And this one has l2? A Well, I was mistaken.


Q Oh, you were mistaken? A In the number.


Q l'1"ow, isn't this the fact, that in a general \way you


are saying th at looks like the original? A No.


Q, No, no? A I remember the testimony that 1fr Behm


gave very well.


well.1
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1 Q Yes, I UlIierstand. I am not asking about that.
2115 I


2 A


3 to.


And I am 8.1 re that is a copy of what I signed and swore


4 '. Q. And you signed an affidavit containing 5 or 6 pages?


5 A I didn I t count the :r:eges.


6 Q Now, you take it all back? A No, I do not.


7 Q No t taking it lack? A No sir.


8 Q Did you say 5 or 6 pages? A That vas my guess at it.


9 Q So you a re guessing a t the whole t bing? A No, I am


10 not.


11 Q How many pag es has this, noVl? A I don I t know. You


12 said it h&l 12, my guess is 5 or 6.


13 Q.' How many pages did th e nrriginal have? A The same


14 number t.h at on e has.


15 Q. Didn't you say 5 0 r 6? A I said that was my guess


at it.16


117 Q You guessed at it; not eveIma recollection, your


18 guess, eh? A Oro response.)


19 Q, Well, now, goon and state from memory "/h at the


20 original affidavit had in it.


211m FORD: I think t here is a moti on before' the court;


22 I don't mow whether camsel still Vlants it or not; we


23 su1::mitit.


24 THE eaURI': The motion to strike out is denied.


25 lrR APPEL: We take an exc eption.


26 Q Go on and state what you stated in the original affi-
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Q N"'l, how ~.re you sa ti sfi ed? A From reading it an d


from my recollootion of the testimony and hearing it read.


Q. Yes; and heari~ it read. Now, you ,vere tol d this \"8S


a copy, weren't you? A Huh?


Q, You were told this was a copy 0 f the other? A No, I


don't think I was.


\vord by word.


Q. Vbat.is contained on the last PtlSe of thi3" copy?


A The last psg e is a certificate preparing for my sig


Q. You v.ere not? A no.


Q. When they showed you this paper, 'what did they tell


you? A Read it.


Q. What did they tell you? A They sai d to read it.


Q. Is that all? A That is all.


Q. And thEn immediately upon your reading it, you remember-


ed it was an ~ect copy of the other? A I remembered it
~


was an exec t copy and !flY impression of wh at I had sworn to


and wh at Ur BebIn swore to.


davit, word by word? A I cannot do that.


Q. Will you state what you stated in this affidavit, word


by.word? A No.


Q If you cannot state what you stated in the original af-


fidavit Viord by v.ord, hO'lT can you tell by this paper \~hich


was introduced in evidence as ~n ex:act copy of the origi


nal, hoVl can you tell me? A I am retisfied that I signed


that original of vJhich I \Vas satisfied that ves a copy,
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1 ture and for the notelY -- for the clerk to s~csn.


2 Q Is that all? A The legal phraseology I do not rem-


3 ember.


4 Q


5 A


What was contained in the second page of the original?


I cannot remember.


6 Q And in th e fifth pag e? A (no response.)


7 1rR APPEL: We move to strike out, noVl, the affidavit of
tmd


8 the witness the testimony of the witness that the document
"


9 introduced in evidence here is an exact copy of the origi-


10 nal, upon the ground it appears from an ex:amination of the


11 wi tness that his statemen t was based upon guess-work, end


12 not upon 8 sufficient knowledge to entitle him, by compari-


13 son or by a knowledge of the contents of both instruments,


14 to state it as an ex:8C t copy.


15 THE eou Rr: Uotion denied.


16 MR APPEL: We take an exception.


17


That is all.


18 REDI REe T EV-ArITHATI ON


19 IfR FORD: You are satisfied it is sUbstantially the s~~e?


201m APPEL: Uow, t.hen--


21 lKR FORD: Ylithdraw that.


22 1!.R APPEL: I obj ec t to too t.


23 TEE eOURI': The question is withdra'l:VIl and the witness is


24


25


26


excused.


Gentlemen of the jury, now bear in mind the former


monition. (JUryadmonished.) The court \vill nowadjou
un til 10 0' clock tomo rrov.' morning •
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A Yes.


A Yes.


THE COURT. 'Proceed with the cross-exanination.


Any differ-


Jury called; all pre-


B 11 Ii N S,J.


Can you tell what tine of day that was?


Case resurred.


W·1 L 1. 1 A M


Defendant i~ court with counsel.


sent.


fully upon the testimony you gave yesterday.


TUESDAY, JULY 2, 1912; 9:30 A.M.


MR. ROGERS. Q Mr. Burns, 1 purpose to crosB-exan;ine you


on the stand for cross-examination.


in currency.


A 1 think it was ahollt--it was be tween 8 and 8: 30.
,..,


Morning or evening? A Morning.,¥.~


Q 'Was it by agreement that you were there? A Yes.


Q It was an understanding between you and Biddinger that


ences you and I have 1 intend to forget in croBs-examining


you, therefore, 1 direct your attention first to the


statements that you made that Biddinger showed you $500


Q Andyou were where he--where you had told him you would be


Q He carne up in the elevator and handed you the $5007


you Ylould be at a certain place? A Yes.


attorneyts office? A Yes.


Q You put it in sorre receptacle and took it to the district


Q Did you subs equently personall y rBceiye ar..y 0 tr er D10neys


from Biddinger? A ~200 at San Francisco.
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A Yes.


sations With narrow to you? A To me?


Q Did :.h. Biddinger make any written reports of his conver-


sibly have been the hotel.


Q At any rate, some place or other he brought you $2007


A At my office, 1 think; may pos-Q 1 beg your pardon.


Q At what time and at what place? A 1 think he brought


it to my office, 1 think it was on the 26th day of August,


he brought it to ny office and told me that that was the--


Q And you subsequently did what with that? A 1 mailed it ~


a registered letter to the Dis trict Attorney.


1


2


3


4


5


6


7


8


9


10


11


12 . Q Well, to the agency of which you are president? A No,


13


14


15


16


17


18


I think the only report he made was to the District Attor-


ney.


Q pave you read t~at lately? A No.


Q Rave you ever seen-it? A No.
A No,


Q. Never nade any to yourexcept the verbal repor t.


Q How long before the receipt of this $500 had he been


19 vlcrking for you? A 7.el1, he really began working for me,


20 1 think, from the tiLe of the arrest of the Me Namaras .


21 If you wish I will describe just how he--


22 Q 1 don't care for the description, I only want the date,


23 if you have it handy. A Wel1, 1 think fron', April, 1911.


24 Q About Apr i1 1911 continuously-- A 1 think at the time


25 of the arres t of the Me Namar as •


26 Q --continuously until the present? A That is rr:y recol-
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Q Did he ever work for you in Chic ago? A


lection.


warranted by croBs-examination.


Roy of San Francisco, or Roy M.


Will you tell me, then, every man


U
;.U 9Do you know Go Iden


ment of Harrington.


do you not, by nu~ber? A No, they always have a nane,


then they are given a number afterwards.


it is incompetent, irrelevant and immaterial, not cross-


whom you had employed here on your pay roll and at Qhicago


on your pay roll, by number or name, so we may detern,ine


whether or not Mr. Harrington was rin that roll.


MR. FREDERICKS. That is objected to upon the ground-


MR • ROGERS. In September and October of 1911.


MR • F'REDERH':KS' That is objected to upon the ground that


Q You carry him on your ps.y roll a.t one office or another,


at whichever office he may be attached to, as one of your


employes? A Yes.


Q You said yesterday that you did not know of the employ-


THE COURT. Objection sustain?d.


MR. ROGERS. Exception. Q You carry me n on your pay rolls


examination, and an inquiry into,the private affairs, not


Golden as he is sometimes called? A yes.


or son,e narr,e that they are chanced to be knovrn? A \'leI 1 ,


my understanding is and my instructions are that the pro-


Q Do they always have the correct name or the true name


per name of every man on my pay rolls should be there •.


Q
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then:.


that period, wasn't he? A Wh&t period?


nanies of those rr;en, but 1 would know the name if--


A Golden M. Roy?


But he W3.S working for you dur ing


J(\,t.,
~id you know anything abot:.t your pay rolls? A No.


Are you aware tn9.t he says that Franklin WciS carried on


Q. [10 you n:e:::.n to say, i,!:-. Purns, that you know the "r':inie of


every man 'working on your pay roll ;.>.t any of your offices


and at everyone of your offices? A No, 1 do rot knew tre


Q. Ever heard that.


Illinois Central Railroad Graft lrwestigation for just, 1


think, perhaps two or three months; 1 cannot SSly the


exact length of tin,e; then he.went to work regularly for


Q For ins tance, do you knew the names of all t:' e Los Angel s


n,en wor king for you? A Of what?


Q Sometime in August, September or October.


Q Yes. A Roy worked for me at Chicago, at C~icagoin the


YR. FORD. Franklin or Roy?


MR. POGF.P.S. Q No, Golden.


Q


your pay roll in Chicago during the mont¥.s of August and 1"
September, october and November of last year? -


MR. fORD· ,Just a moment--aJl right, go ahead, no objection


A This is the first time 1 have ever heard that.
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1 Q Of all the men working for you at Los AngeleSJ?


2 A No, I do not.


3 MR FREDERICKS: We would ask that th e wi tn ass be permitted


4 to finish the answer to the question IfBut I would khowU-- ,I
5 counsel interposed another question.


6 THE COURT: yes. Did you leave an answer unfinished, ],{r


7 furns? A I think I di d, you r Honor.


8 THE COURT: You may I finish the answer. Would you like to


9 have it read? A yes_


10 THE COURT: Read the question and answer just previous


11 to this. (Question and answer read.)


12 A -- Harringt on or Franklin or any of thos e men had been


13 on my pay-roll.


141m ROGERS: Do you mean any men employed by any of those


15 men, do you mean men employed by you .....no were pretending


16 to be employed by tb: edafense? A Well, I would not know


17 some obscure person that might be employed by the manager


18 of my local offices, and they, in tum, .be sent there by


19 Franklin 0 r som et>ody else.


20 MR ROGERS: Will you reed me the ans\ver?


21 (Last answer read.)


I


were men upon your pay-toll and wo rking under your di rec-


tion, who, as a matter Qf fact, were pretending 'to work


22


23


24


Q Were you avare or eO.t;~nizatJ;of th e fact that th ere


25 for the defense? A I learned of one man after I came to


26 Los Angeles, after the arrest of the MeNamaras.
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Q


that were working for you and 0 stensibly working for th e


defense? A Yes, I knO\V that th at \vas th e only man.


Q You learned that only a few days ago, you sa,y?


A No, I don't say that. I say I learned that just after


I came to San Francisco after the arrest of the McNamar"as.


Q How many men were there working for the defense os-


tensibly, who, as a matter of fact, were working for you?


By that I do not mean drawing pay from you, bUt repo..rting


to you? A yes. Biddinger and this man t hat was working


as a stenographer for the defense.


Q What is his name? A I do not know.


Q How long -was he working for the defense? A I do not


know•


Q" Wlom did he report to 'mile -working for the defense?


A Mills, the man who vvas the manager at Los Angeles.


Q He was in the office of the defense, wasn't he? A So


I understood.


Q You learned that some time after it happened, though,


you say? A I learned it after the 3rd of August, 1911.


Q Was he on your pay-roll? A I don't know just what


arrange!l1ents were made to pay him. I imagine he was.


Q So far as San Francisco was concerned, did lir Mandell


ever carry any men there on your pay-roll who, as a mat


ter of fact, were working for the defense, ostensibly?
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Will yon s By, Mr Burns, th at th ere never was but one


or at any other place? A No.


At any time? A No.


A . Yes, I


I would like to have youAre you very sure of that?


think it eN er and be very sure about it.


man who pretBnded to be connected with the defense of the


McNamara cases or of the Indianapolis cases, b,y that I m


am very sure of it. I haven't the slightest recollection


of any other man in Chic~o.


Q Let me refresh your recollection, if'I ma)ll·. Were


there men connected with the structural Iron Workers,


ymo J as a matter 0 f fac t, were pret ending .to be connec ted


With the Structural Iron Workers, and as a matter of


fact, were reporting to you?


l!R FORD: just a moment. Let's hear that question.


A Read the question. (Last question read by th e repo rter)


A No.


MR ROGERS: At Indianapolis? A No.


A If he di d I didn't know it or do not recollect it.


Q Yon do not recoIl rot it? A No.


Q You would not s rq that was not t rue? A I wouldn't


say that was not true.


Q HoVl about your Chic a~o office? Were there men there


on your Chicego offic e pay-roll, who vJere pretending to


work for the defense who) as a matter of fact, were really'


reporting to you 0 r to your art fice? A Only Bidding ere
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can.


],{R ROGERS: Read the question and see if Yr Burns can


answer it.


UR FREDERICKS: Obj ected to upon the ground it has been


already answered several times.


A I woul d make this


Read the question.THE COURT:


MR ROGERS: Your business here


(Last question read b.Y the reporter.)


A I repeat the answer I made that th ere was not, exc ept


those that I have mentioned.


Q I think, yr Burns, I am entitled to a little closer


answer than that. A I will anS"7er as fully as I· possibly


all of them, as you understand, who, as a matter of fact,


were in your employ and reporting to you? A I h tINe given


you my recollection.


explanation, ho~~ver, that we did get information fram


vari ous sourc el? , fr an p eopl e who were not anployed by me


or by mY e.g ency.


. Q Now, that matter of getting information, possibly


you and I make a differen~e there in the V\Ording. When I


say "employ", I don,t necessarily mean directly hired by


you or directly paid by you. I mean those who 'lt/ere report-


ir~ to you from .time to time and ec casionally giving you


info rmation, mowing that they were so doing? A We were


getti~ information that wey, yes.


Q And payil1.g for it? A I doru,t remember of it~er b·


paid for.
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1 ~ Would you know if it had been so done? A V; ell, my


2 son might pave paid for it without me knowing it, rather


3 Without talking to me about it.


4 Q And it might be paid for right here in L08 Angeles


5 without your knowing it, yaur not being here except once


6 in Borne m~nthB? A Well, 1 rather think the manager would


7 talk with me about it.


8 Q Well, aside from the reasoning that you have that he


9 ~ould talk to you about it, you would not .know anything


10 about it? A Yes, 1 would.


11 Q, Have you looked over t't e da tea of the accounts of E. R.


12 Mills? A No, n,y auditor has.


13 Q Is Mills still wi th your agency 7 A No ~


14 Q. He h3.6 left it, or rather whether he has left it or been


15 put out is not of occasion now, but he is gone?· A He is


16


17


gone.
\


Do you know whoITI 1.1 111s employed? A


18 Q. Vihen was Mills manager of your agency here? A Up


19 until three, four or five montra ago.


20 Q Could you approximate t1:e date more closely tran that?


21 A No, 1 couldn't; 1 don't recollect.


22 Q Pe Was manager of your ~gency at least urtil last


23 December, until after the first of this year, was he not?


24


25


A Yes, 1 thihk he was.


Q. And. you don't know whon:: he paid or whom be employed


26 during that tin;e except in a general way? A yes, 1 ta'


a closer account of it than that.







formation and work? A No, 1 do not 0


know 0 A kills did.


Q But to say absolutely that you knew or do now know who


Are you positive of that? A yes.
I


Well, now, 1 don,t Wish to pry into your private con-


cerns) but when Mil Is left the office or was put out)


A No, 1 didn't.


except the wan that we put t~ere.


Q Is it your idea, Mr. Burns, that there are people on the


pay roll of the defense) that is) VI :'rking ·for the defense


who gave you inforrration for nothing 1 A No.


Q They got money for it1 A No, 1 dian' t get any infor ma


tion from any person that was working for the defense


he employed or wholl! he paid, you would not be able to do


that? A The names would be on our pay roJls


Q Do you now know the names that are on the pay rolls!


A 1 do not.


Q rr t~e names of the men to whom he paid money for in
/?'-


Q Did you, as a matter of fact) put this rran there?


Q Mills did 1 A Wy beu t know ledge of the ILa tter.


Q Are you able to say that you knmv tlRt Mills sent


no other man there? A t-·e never told rre that he d.id) and


he would tell rue if he did, that is only


Q


Q


Q Well, Mills did? A 1 in:agine that Mills did, yes.
. ask you tot to


Q Well, pardon me if l/testify to just what you imagine)


:.:r- Burns; 1 would 1 ite to have you tell jus t what you
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1 ·,vhichever the circumstances may have been~ there Was a


2 very considerable difference of opinion between you l was


3 there not; considerable trouble between you? 1 am trying


4 to reach the fact that you and Mills were not on the best


5 of terms when he left and afterwards,


6 MR • FREDERICKS. Objected to upon the ground it is imma tar i 1


7 MR" ROGEF.S. 1 think 1 an. en ti tIed to that in view 0 f the


8 fact that he said r~r. Mills would have told him.


9 THE COURT' Rverruled.


10 A We were on the best of termS I yes.


11 MR" ROGEPS· Q Are yeu now? A No.


12 MR. FREDERICKS. We obj ee t to tha t on the gro'..md it· is


13 imn:aterial whether they are now or not.


14 TEE COu11T' Fe has answered, Do you Vlant the answer out?


15 MR • FREDER lCKS·. Yes 1 your Honor.


16 'T''PE COORT, Strike it out.


17 MR. FREDERICKS. The objeotion is no\'{ bef9re the court


18 that the present relations,-


19 TFE COURT. 1 am treating your objectionase motion to


strike out and have ordered it stricken out.


UR • F?EDERI CKS. The 00 j ec tion is it i a not or ass -exarr,ina


THE COURT" 1 treated the objection as a motion to strike


However, 1 will hear. the


MR • ROGERS. Did your Honor s tr ike out by way of objeo


tion to tee question o~ cross-examination?


out and acted a~cordingly.


I


objection now.
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and, further, it is inm:aterial, the present relations


VI i th ;,l!. Mills.


TFE COURT. to. you want to be heard on tbat?


1m • ROGERS' 1 want to be heard on that to this extent:


The witness has SElid and has testified, very eVidently


to what happened, undoubtedly, tha t l,~r. Mi lIs would have


reported to him thus and 80, that tIre Mills would have done


thus and so, and he knows for that neason certain things,


reasoning that Mills 'l/ould have done thus and so, there


fore, 1 am entitled to go into the relations between him


self and Mills.


THE COURT. At this time?


11m • ROGERS. And shoW' at this tiiLe for the purpose of


working back, wbat t['eir relations wer-e at that 'time, and


what has occasioned the break.


All of his answers depend upon hisar e thus and so •


'IRE COURT. A tho-c..sand things might have occurred.


MR • ROGERS. They migh t have, bu t they have not, that is


what 1 am reaching •. 1 can come in in croos-exanination and


find out, when a man reasons or deduces from a situatian


and a set of circumstances something, then 1 have a right


to go into those ~ircum6tancea in full, and certainly 1


ought not to be cut off from detern,ining wha t those r ela


tions were when he says the manag3r would have told bim


THE COTJRT •. ~he Ccurt 'JIlill permit you to go into the rela


ticns dur ing the period that is under investi ga tion,


think it is beyond the Bcope--
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Jill ROGERS: -- to show the probability or improbability of


hi s reas ons •


THE COURP:}) I think that is beyond the ~ope of the in-


quiry, to go into matters that m~ have occurred between


5 an d 6 months int ervening time, the man 1 eft the anploy-


ment of thi s witness.


UR ROGERS: ur lUlls, d.o you know as a matter of fact, l.fr


fums has offered to sell to d.ozens of persons, copies of


reports in your office, copies of your pay~foll, copies of


your books and general information in your hands? Do you


know that?


MR FREDERICKS: I think'·~if counsel vd.ll have the ques-


tion read, he vdll want to reframe it; he has transposed


the names the ro.


THE COURr: Read the quewtion.


MR. ROGERS: If I have, I will reframe it.


(Question read.)


lfR ROGERS: I beg your pardon I I beg your pardon dOUbly


on that ace ount I Mr Burns.


1lR FREDERICFJ3: My impression "":as that you used the Vlrong


names in the question.


1m FORD: You better ref'rame the question.


MR ROGERS: I \Vill reframe it.


Q Do you know, as a matter of fact, l{r Burns, that Mr


Mills, your former manager, offered to sell copies of all


your reports, pay-rolls, books and me.moranda contained i
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..,~~
c ros s": examination •


it is not· c ross-eJtemination.


Therefore, th e question is immaterial, ndJ


yes, it is.


inary.


that way.


your office, up until the 1st day of .Tanuary?.
MR FREDERICKS: That is obj ect ed to on th e ground that


MR FREDERICKS: Indefinite as to time, the relations be


tween the witness aftd 1fr Mills at one time· might be perti


nemt while at another tim.e it Vlould not be pertinent,


and the tim.e is not fixed.


this may mean.


'When my present manager told me you told him so.


ME ROGERS: And he also tol d you t hat I refused, did he


not?


MR FREDERICKS: That is obj ected to as hearsay.


MR APPEL: You go into h rersey --


MR ROGERS: You go into hearsay, end I am entitled to the


rest of it. I do not care to stand on that; I do not do


TH·R COURT: Well, only upon counsel's statement that it is


prelinuimary the court will allow it. Obj rotion overmled.


A The first time I ever heard that was the ot ber day


MR ROGERS: Leading to something that is enti rely prelim-


l[R FBEDERICKS: Indmfini teas to time.


MF. ROGERS: I do not wish to explain as to when, what


MR FREDERI CKS :


1m ROGERS:
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be stricken out.


lffi FREDERICKS: I move to strike out th e answer.


THE COURT: I think counsel's motion to strike out the


I want him


And an exc eption.


c ross-ey..mnination; immaterial.


Q Do you still maintain that your relations or associa


tions vlith Mills "v-rere friendly at the time that he ceased


to be your man~er, or shortl~· thereafter?


MR FREDERICKS: That is objected to, to the "shortly


thereafter" part of th e qu estion, on the ground it is not


firs t answer, is a prop er one; it obviously is hearsay


matter that cannot be gone iildlo here. The answer will


THE COURT: Do you move to s trike out the first answer?


MR ROGERS: I asked him if he knew, if your Honor please,._


and he says the first time he heard it was when his present


answer \~s re~ponsive.


man~er told him so, ~nd that I told him so.


to tell the rest I told him.


MR ROGERS:


THE COURT: Obj ection sustained.


1m ROGERS: DOes not your Honor c are to h ear a 'word abou


MR FORD: I do not think it is proper; if it is hearsay


it ought to be kept out 0 l' the record and if couns el ob-


j ects to this, I think the pmper thing to do is to strike


it out, it is hears~•.


],,fR ROGERS: It is cross- ~t8mination.


1.fR FORD: :Thefirst cpestiontwe have is hearsey, and the
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we are entitled to cross-examine this witness. Your Honor


the sUbj ect.


some of :these objections? Some of this cross-exemination--


I may show if


I am not bound by his statementend existing before.


that the troublev'\aS of sUbsequent origin; in fact, the wit


ness has not 50 stated. I have a right to deduce from


any testim0IW I may bring in, ,I certainly cannot cross


examine VIi thout knowing what your Honor t 5 views are upon'


they appeared to be on b ad terms very shortly afteI'VIards,


I may argue to th e jury, E-Ild co ITectly deduce t hat the tro


Ie Vias 'beforehand and there "Ylere reasons extending befor~


sequent; I am not bound to take that.


says, wi thou t a word, you do not permit a man to protect


his questi ons, I cannot cross- e::::mnin e t hat way, sir. I


must know :the reasoning.


THE COURT: The matter has been gone into and hmrd, 1fr
,


Rogers, and the court "has held you eannot go into thEfe-


lations between Mr Mills and this witness subsequent to


the time he 16 ft the employ of the ;furns Ag"eney.


1{R ROGERS: I am not bound to believe this trouble is sUb-
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not understand each other. You are undoubtedly enti tIe


relations were perfectly friendly, your Honor, for the


MR. APPEL. It was the bes t infor mation the VI i tnes8 had


:;
0041


rule adhered I


1,e t ITie n.ake a s tato n.en t ther e. 1 do no t th ink


The rule, as stated, must be the


THE COURT.


reasons--


there is any great difference of opinion between defendant's


counsel's views and the Court's except that perhaps we do


Now, we have ar igh t to stow your Honor tha t al though, as


thewitness says, although it may be so as the witness


says upon the parting of ;\~r. Mills from his office, that the


and upon that he reasoned his aLswer out in that way.


"
if such a thing had occurred, 1 would have known it--


your Ponor hae allowed him to reason that way.


THE COURT. Yes.


answering questions \m ich were propounded to him c.oncerning


THE COURT.


to; nevertheless, you were permitted to have one question


his own personal knowledge, your honor haa a.llowed him to


say thllt judging from his relations with Mr. Mille and judg


ing from the fact that he assurees th:i t :,!r. Mille did and


sgould and in fact did report to him. everything concerning


the management of the office that, therefore,"1 say that.


gOing beyond that, the answer showed that the question


called for hearsay, and it ha.d to be stricken out.


MR • APrEL. 1 k row, your Honor, but the wi tnesa has, in


answering questions, with all respect to the court-- in
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establish on cross-examination there is a difference of


by reas:ms of the acts or conduot of Mr. Mills while in the


did get that information from him--


inquire of this IV i tness as to any subsequent difference


Whst the court will notoff ice and grow ing out of that.


of opinion or controversy thn.t may have arisen between them


permit you to go into is other matters that may be entirely


outside of the employment of this witness.


MR 0 APPEL. No, your Honor b1t1t we have a right to first


friendly or unfriendly, or differences of opinion--l wil.l


put it in that way, refer back to the knowledge on the


par t of [,'lr. Burns. Now I a t the time :,!r. Mills was ther e he·


opinion between them, as a preliminary fact, be the reason


whatever it may be; then we have ar igh tto ask him ,;~he


ther or not these bad terms between them, these unfriendly


relations between them or these differences of opinion,
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17 THE COl~T' That is precisely what 1 tried to say.


18 MR. APrEI.. But your Honor puts it on the ground of hearsay;


tearsay may be hearsay but hearsay is hearsay only upon one


on the ground what we asked him is hearsay, your Honor, and


merely speculation l and your Honor has placed your rU~ing
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statements are hearsay; they ar e guess wor k; they are
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23 side of the case as well as upon the other c> We certainly


24 do not wish the strict rules including hearsay evidence


25 enforced as agains t us wren they are not erforced as


26 against the prosecution.
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THE COURT· They will not be, Mr. Appel.


MR. APPEL. 1 know, your Honor doesn't want to do so, but


1 simply suggest that in order to br ing your Honor' 8 mind


to the ground upon wh ich your Honor based the ruling, in


order to suggest to your Honor where the difference of the
•


ruling may be partial to one side and may not be partial to


the other i that is th e only reas on 1 rr.en tioned it.


THE COURT. ~he objection of the prosecuting attorney is


sustained with the explanation th'.lt the court has made in


response to counselJs questions as to the purpose of sus


taining it, and the scope of the inquiry.


&~. ROGERS. Q Was there anything connected With ;Vir. Mills's


operation or conduct previous to his leaVing tee office tha


occasioned a difference of opinion between you?


MR. FORD .Now, if the Court please, if this question is


confined--


MR • ROGERS. iii thout naming it. 1 don't ask what it is.


1 am asking for the Bubstan tial fact.


MR • FOrd. We object to it unless t"e question io cor.


fined absolutely to the McNamara case and confined to t.'l1e


period prior to the date of !,:r. Burns 1 learning the


conditions here in 1>06 Angeles. The whole object of tliis


exa ination is to ShC1rY that :.iI. Burns might have hcd,


through one of his ~anager, a detective in the employ of


. defense and that :.:r. Burns would not kno-N of that fact.


'fIhe M-:Namara case ended November--on Decel1lberlst
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1 December 5th, with a plea of guilty. Now, if any trouble


2 existed between !i!r. Burns and ;ir. Mills it ought to be confin d


3 to nJatters connected with the McNamara caGe and confined to


4 the period prior to tbe 5th day of December, 1911. The


5 wi tness ha.a tea tified that wbat be learned he learned on
•


6 August 3rd or sometirre after August ord and before the end


7 of Augus t.


8


9


10


11


12 I
13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 THE COURI': Mr Ford, why ~.rgue that as precisely the ex:


2 planation of the court t s mling; t hat has been made 'wi th;"


3 in th e last five minut es.


4 MR FORD: I thought perhaps I could a ssist the court in ex-


5 plaining to counsel the reason •
•


6 THE COURi': Q I thought we all understoo d it on pr ecisely


7 those lines. I quite egree vdth you both.


8 MR FOBD: Then we make our formal obj ection it is not


9 cross-examination, irrelevant and immaterial.


10 THE COURT: Obj ection overruled. The qu est ion falls for


11 an answer yes or no.


12 A Read the question.


13 (Last question read by the reporter.)


14 A yes.


15 llR ROGERS:, .And that di fferenc e or opinion continued -


16 strike the worrd UcontinuedU was present at the time of


17 his _1 eaving the 0 ffic e, vr as it no t?


18 A Read the question. (Last question read by the re-


19 porter.) Well, what do'you mean by udifference of opin-
~-


·20 ion"?


21 Q
,


Well, in some instmces it means killing, in some in-


22 stances it means calling names, ani in some instances, it


23 means turning the head the other way, as we go bY' and


24 not speaking, and in same inst~mces, it means lesser even '


25 then that; by differenc e of opinion, I mean anything t a
-


26 disegreement; do you understand, according to the temper







him.


~ Has he it here? A I don't know; you will have to ask


A. yes.mnent ~ th e indivi dual?


},{P. roGERS: Have you that pe:per, gentlemen?


MP. FREDERICKS: No, n ev~r. saw it.


UR BOGEHS: Have you any r epo rt about it? A There


might have been {;1 verbal report or written report.


Q Don't your operatives report in writing; isn't that


a role of th e office? A yes.


MR FREDERICKS: Now, mB,Y' it pI rese th e court, there are


Q You answer yes .to the question? A' There was a dis


agreement, yes.


Q Were you c ognizent of the efforts 0 f Mr Bidding er to


trap Mr Darrow? A yes •
•


Q Were you aiding Mr Biddinger in any plm to trap 1fr


Darrow? A yes, after Mr Biddinger reported to me that


~they were atteptpting to bribe him.


Q Seeking to bribe A Ur Biddinger.


Q 'When was that? A Well, I was in Europe at the time


and didn't 1 cam of it until after I returned about the


middle of July.


Q .And is there existing. a VtJriting or paper' or report


conce,ruing that f~rst, attEmpt, as. you call it, to brib",


as. you call it, Mr Biddinger? A I think perhaps th3re is.


Q Well, whe~e? A Chic~o, unless the District Attorney


has it.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


-
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1 two cpestions there that viera pendi~ and the answer --


2 TH E COURT: How mout it, 1fr Burns? you answer yes to


3 both questions? A Read the question. The answer I


4 answered was ttet the' operatives mme reports in ....vriti:ng:


5 MR ROGERS: That is a rule of the office, is it not? A YES •
•


6 Q Do you mow how .that report, if· one po ssibly, perchance
•


7 shoulde xist from 1fr, Biddinger about l,{r'Darrow, might be


8 found? A yes, it can be found in the files of the Chi cago


9 office.


10


11


12


Q Would it bear a date? A Yes.


,Q Bear the date of th e time of its filiI:\g ? A Yes.


Q Vbuld it be in rubber stamp or in pen and ink?


13 1A:R FOBD: Ob.) ec t ed to upon th e g roun d th at the qu eat ion


14 is sp a::ulat'ige and idle in that there is nothing before


15 the court.'


16 lJR ROGERS: It is neither idle nor spec ulative.


171m FORD: Let me make my objection. I think the question


18 is spooulative and idlle, that there is no testimony here


19 that th ere is suc h a report or anything to show that


20 suc h a report, exists. The witness on the 5tand has said


21


22


23


24


25 I
26


it is a custom of the office to make reports, and there


may be such a report in the Chicego of'fice, based upon the


fact that thEU have such a custcm. It is simply a conclu


sion of the wi tness and I desire to add th e further th at it


calls for. a conclusion of th e vli tness; not c ross- ~mnina


tion, incompetent, irrelevant and immaterial.
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1 THE COURT: Obj ection OJ ermled.


2 lfRROGERS: Read it. (Last question read by the reporter.)


3 A The file mark they to r~ generally filed on th e same


4 ,day that they are written, and that would indicate -- the


5 date of th e report would indicate the filing •
•


6 Q 1,,fr BUrns, it would not indic at e any thing ~c ept the t


7 the report purports to be dated on 8 certain day. What I


8 am speaking of, is there a file mark such as' banker's use,


9 receiVEd on such and such a date, filed on such and suc h a


10 date, anything that will indica~e outside of the purported


11 date ofth e document that it was filed on that day or ex-


12 isted on that day, orreceived on that day?


13 MR FREDERICKS: That is obj ected to as immaterial


14 lffi ROGERS: The wi tn eBS has here --


15 MR FREDERICKS: I would like to state in that regard we


16 are now apy,e rently asking for a file mark on a cbcument,


17 the existence of which is not admitted, by the testimony


18 or by the witness or anuone else., He haa testified that
, ,


19 it was the custom, but he has also said that the report


20 was either made in wri ting or verbally, and v.e are now


21 going along on th e assumption that it was a written report,


22 and that it would hare a file mark, whereas, it is pos-


23 sible there was never a written report made, and therefore'


24 no file "mark; would be simJlly speculative and not material.


25 MR BOGERS: Your Honor please, the statement of the report


26 made simply is about this --
THE COURr: I think you are entitled to the question;
obj ection overruled.
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1


2


3


4


5
•


6


7


8


9
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11


12


13


14


15 I


16


17


18


19


20


21


22


23


24


25


26
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A I don,t know whether there is any file mark on it


or not.


MR ROGERS: What is th e eust an of your offie e?







1


2


3


4


5


6


'''''·13.Jo


A The custom. is that the operatJve makes out his report-,


that report is then turned into the assistant superinten


dent of the office or the Guperintendent, and he in turn


passes it to the stenographer, who makes stenographic


copy of it, and the copy of the stenographic report to-
•


gether with the original are together filed in the office.


7 Q. And when there is a patron who is entitled to the repor t


Q But now there is nothing, then, upon the surface or upon


8


9


a copy is Bent to him? A Yes.


10 that report at all th~t would show anything of its exis


11 tencA on a certain day except the day which it will bear


12 i teelf? A Yes, 1 th ink the aStJis tar:. t super intendent wh en


13 he gets them puts his--


14 Q 'Precisely, that is just what 1 am arriving at, there is


15 son:ething ext~or to the mere marking of the rEP ort


16 itself which will indicate its date.


17 MR. FREDERICKS. You understand, 1 presume, your Honor, we


18 ar e talking about a cus tom, no t about any stamp that may be


19 on any particular docuffient?


20 THE COURT. Yes, 1 think counsel is entitled to it. Objec


21 tion overruled.


22 MR. ROGERS. Q ~TOW, did you ever see thi-s report of Bid-


23


24


25


dingertB~yourBelf? A No.


Q Do you know of its existence? A No.


Q Wtether or not it, as a rra tt er of fact, ever W8.8 made in


---
26 writing you dontt know? A No.
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1 Q Do you know anybody that does know ofth e existence of


2 this report in wr i ting?


3 MR. FORD· Objected to as purely speculative and iaIe and


4 not croes-examination. If the court please if this


5 witness had looked at the document and testifies to it it


6 would be en'tirely a differen t matter fron, the case at bar.


7 Be has never looked at the document, he is not testifying


8 concerning anything he may have seen in such docun,ent, and


9 th1er efore, it is not eros a-examina tion ,
...,


10 THE COURT, Qverruled.


11 A Re3..d tte question,


12 (La.s t ques tion read by the repor ter , )


13 A A telegran to the Chicago office would 'tr ing a response


14 as to whether it exis ted, and if it is ther e they will send


15 it on here to you, to the District Attorney, if he requests


16 it.


17 MR • ROGERS. 1 would like to have you send that telegr9.lt


18 at once, if 1 may ask you to produce the document, gentle


19 men, it being in the s ta tement of the wi tness , within your


20 power,


21 MR. FORD' 1f the Court please, -se simply state this; We


---


22


23


24


25


26


don't believe that the examination along these lines is eros


examination and we don't propose to string out the examiria-


tion unne cessar ily by allowing a cross-exan:ination, if we


can prevent it, along lines' we consider im~aterial, and


believing this is entirely imrraterial 1 don't feel called







?5'1 t-~) .J


there.


says ther e was or there was not a wri tten report--


to niB verbally af ter 7,1r. Biddinger c arne to me-


it, hmvever, if


statement.


----Of course, your Honor, we cannot t~stify


Of course--


us
Just so as to aid/in carrying on the investi-


:Ea-qROVI. 1.0b j ec t to ;I:r. Fr eder i_c ks 's
. . . '-- -- ---' -'-.. - "- -- -


cOURT"; Your chief couDsel asked for
~ ......--,.._.
objec t to f£:'-


upon to make any response whatever to the counsel's request


MR. ROGERS.


MR. FREDERICKS'


TEE


fIR. ROGERS. 1 asked for the written report, if Captain


MR.


to'" hat we know, although 1 do knov>' what the facts are.


They Y/ere reported to me. 1 cannot testify to them and 1


know that counse l' s r eques t would s imply be of no--


MR. ROGERS. Will you say there was no such report?


MR. FREDERI CKS • 1 canno t tes tify •


~ffi. ROGER.S' 1 will take your word for it as you stand


UR. FREDERICKS· 1 will sw this matter was reported


AIR. APPEL.


you


•
k'R • FREDERICKS 1 just stated the circumstances, qnd 1


thought it would be possi 'ble--


THE COlJRT. There has been a call for the production of


gation any further, we want to know if they knew anything


abcut the facts, whether or not they woul6 state here in


this report. Does the District Attorney object to pro-


ducing it?


open court whether or not there was not or there was,


ording to their knowledge, there was a written report.


1


2


3


4


5
•


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20
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23


24


25


26







1 When they make that adrr.issio n, one way or the other we


2 will know atout it. Your Honor will see we are trying


3 to gst that statement of the District Attorney for the pur-


4 pose of avoiding this inqu~ry into a matter of which we


5 are notsupposed to know anything about.


6 MR • FRb:DF.ll3.CKS· 1 didn J t catch just exactly what ;"lr. AprJel


7 wanted.


8 THE COLm T· Read the statement of Mr. Appel.


9 (Last statement of Mr. Appel read by the reporter. )


10 ?vIR. APPEL' Tho. t is all, your Honor •


11
•THE COURT Jus t a lllon:en t "


12 MR. FREDERICKS' 1 have got to, if 1· answer this, 1 have


13


14


115


16


got to atate SOlie thing that counsel is going to object to.


MR. APTJEL. 'Whether there is or is not--


I,m • FREDERICKS' 1 have got to put in something here, 1 knov.


what the situation is as it was reported to me at the time.


17 MR. ROGERS. It doesn't take any hearsay to say there is


18


19


20


21


22


23


24


25


26


a written report or there is not a written report. That


is all there is to it, it i6 a whi te chicken or a 'black


chicken, is there or is there not?


MR. FRF.DERICKS. 1 am not going to say anything yc·u lvill


object to until you know what is coming, but 1 want to say


this to the Court, that 1 cannot--trat 1 know the entire·


facts of the situation or believe 1 do, and all about whe


ther trere was or was not a~eport and the ivherefore of it.


Fow, 1 am aot going to 6::ty anything you don't want,
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1 counsel wants me to state what those facts are, 1 will


2 state them, but 1 will state the whole facts now and 1 don t


3 think counsel will wan t me to sta te that.


4


5


6


7


8


9


10


11


12


'13


14


15


16


17


18


19


20


21,


22


23


24


25


26
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1 MR APPEL: I think I can relieve the situation. I


2 will ask you a question. Will you say now here, that


3


4


5
•


there is not in your possession and has not been in your


possession of anyone ci: yourselves or your deputies, es
you


pecially..l yourself, 1fr FOrd and lIrr Keetch. e report made


6 by l{r Biddinger in \vriting during the examination or siro e


7 this trial connnenced here in this court, was there or "as


8 there not here in court in your po ssession? Now, that is


9 all we need to knO\v.


10 MR FREDERI CKE : That is entirely a different question.


. ,


ination here.


That is no t what we were talking about a ,mil e 19o.


1m APJEL: That will relieve the mole proposition.


UR FREDERICKS: I never had any report from l[r Biddinger,


That is


Now, h we you a written report from Mr Bid-UR ROGERS:


here in court in regard to the Chicago matter.


what we are talking about. Now, we are rambling around


and talking about two or three different things.


TI£ COURT: Now, that is an answer to th e question.


MR HOG-ERS: 4bout the Chicego matter --


MR FREDERICKS: I am not going to 9;0 through a cross-exmn-


1[R roGERS: I just want to underst and the word about th e


Chicllgo matter, ms in t here; is it in there?


1.rn FREDERICKS: yes., Well, I will put it in there if it


ish't in there.24


25


23


17


18


19


20


21


22


11


12


13


14


151
I
I


16 I


--
26 dinger about matters of th e 16th of .August at the .Al ex:and .
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1 UR FREDERICKS: JUst a moment. I want to be perfectly


2 sure that I have stated just what I had in mind. Will


3 you read to me what I stated there? ( Stat ament of Mr


4 Fredericks as indicated, read by the reporter.)


5 ]m ROGEB.s: Are you sati~fied? A yes.. -
6 Q What time did you return from :EUrope, as you hare indi-


7 cated? A About July the 16th.


8 Q Vhat time did you come to Los .Angeles thereafter, first


9 A I reached here on August the 3rd.


10 Q How long did you stay? A Until, I think -- I have


11 a memorandum book in my pocket t hat ..viII refresh my re


12 colI ection.


13 Q You may refer to it; I ,nIl not look at anything else,


14 0 r ask to look at' that even, if you will refresh your


15 rec ollection from it. A fTh e wi tn EBS refers to mam-


16 orandum book.} I have not th e one vat h me tmtwill


17 give me that, but Iv.as in Los .Angel es until after the


18 l'1'th of August.


19


20


21


22


23


24


25


Q Well, from about the 2nd until after the l?th?


A yes.


Q v.ould you say it was a number of days after the 17th,


or approximateJ¥ the l?th? A Well, the only way I cm


fix it, is I remember I was in San Francisco on August


26th, and I just refreshed my r-ecollection on that date


the other day.


26 Q By what means eli d you refresh your recollection as to







1 the date of the 26th? By some document? A I think by


2 consulting my memorandnm book.


3 Q The one you jus t now consul ted? A No I anoth er one t


4 or els e, talking \'\li th the District Attorney or lIfr Biddinger.


5 Q Now t W!:e n you reached Los 1mg el es on th e 3rd •. you· r e-


6 mained here until the time you went to San Francisfo


7 along between the l'7th and the 26th sometime? A yes.


8 Q Did you r etum to Los .Angeles again? A Did I r etum


9 to Los .Angeles again?


10 Q yes, yes sir. A (Referring to memorandum book.)
-


11 Well, I don,t mow \mether I returned immediate~ to Los


12 J.):lg e Iss.


13 Q b t, according to your best recoIl ection refresh ad


14 by any mEmorandum book cf your \\hereabouts you m~ hav.e


15 I with you, \~8S your n act visit to Los .Angeles? A I was not


16 sure whether Iwent back East, but I think I did; I think


17 I~nt from San Francisco to Portland and seattle, and then


18 back East that vey, and did not come back to Los Angeles


19 again. However, I don, t recoIl eot wh ether I made anoth er


20 trip h ere since or not. I think I did.


21 Q Can you g iv e us ar.wthing like the dat e of that Et!cond


22 trip, that trip that youare a bit uncertatn about? A No.


23 I could by consulting a memorandum book which I have not


24 wi th me, but which I will.


25 Q Have you any idea whether or not it was appmximately


....


26 the latter part of November, 1911? A I couldn't say







A I do not think I saw Marshall


1 just now.


2 Q You don,t know, then, 'lhether or not, ~fter August


3 26th, you came back to Los .Angeles, approximately' the


4 latter rert of November? A I do not recollect.


5 Q Is there nothi~ EXcept the memorandum book to which


6 you have referred, wouldrefresh yourrecollElction? A Some


7 -events might.


8 Q Do you recall seeing ]!arshall stimson about tha t time?


9 A Which time?


10 Q Betvreen August l~'th and the latter part. the 26th of


11 the month 0 f November?


12 I stimson> then.


13 Q Do you recall whether you saw Mayor .Alexander about


14 that time? I am seeking for something to refresh your


....


15 recollection, that, ~s you suggest, and events might.


16 M'R FREDERICKS: I think, may it please th e court, coun sel
,


17 is inadvertently using the wrong date there.
,


18 MR FOBD: Do you mean the date of November 28th, Franklints


19 arrest?


20 MR ROGERS: The latter part of NC7J' ember, I said.


21


22


23


24


25


26
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....


1 MR. FREDERICKS. At the beginning of tte time he is citing


2· the date when the witness left rather than tr.e date when he


3 c aIrs h er e •


4 MR. paGERS. 1 do not see anything wrong about· that. 1


5 said between approximately the 17th, that is the date he


6 says he carloe.


7 MR • FREDER leKS. No, th~t is the date he 1eft.


8 MR. ROGERS. The 17th of August?


9. MR. FREDERICKS. The 17th of August, yes, that is tbe date


10 he l~ft Los Angeles.


11 A T,eft IJo8 Angeles and went to--l was here on tbe 15th and


12 16th, ,from the 3rd until the 17th of August.


13 MR • ROGERS.' Q Very well, then, if 1 am lY,is tak en--between


14 the 17 th and the 1 as t end of November.


15 MR. roRD • You rr.eun af t er he 1eft 10sAng e1es ?


16 Q Yes, 1 asked him if he didn't COllie back here, seeking


17 for the event. A Well, 1 may, but 1 could not at this


18 ffioment tell you.


19 Q Did you not come back and have a consultation with


20 Mayor Al~xander and others concerning the reward matter,


21 to refresh your recollection"/ A 1 think 1 talked with


22 them about itat the t.ime 1 Vi as her e in Augus t, perhaps


23 1 did come back. 1 r en;embcr hav ing a confer ence Vi i th the


24 Mayor about tte reward, rather, not about the reward but


25 abou t the money tha twas due me.


26 Q As a matter of fact you do lay claim to a rwward in t
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1 matter of the McNanaras, do you not?


2 MR. FREDERICKS' That is objected to on the ground it is


3 irr:ma tel' ial •


4 THE C01JR T' Objection overruled.


5 A 1ndeed, 1 do, and nobody else is entitled to it.


6 Ci were you aware th~lt tre District Attorney had stipulated


the McNamaras?


7


8


9


here in open court that Browne, Samuel L. Browne W3.S the


one who discovered, pursued and gathered the evidence again't
I"-'~.


" \


10 MR. FREDERICKS' Tha.t is objected to on the ground it is


11 immater ial, and 1 think counsel is probably inadvertantly


12 stating what is not correct. The court will remerrber that


13 tir. Rogers made a long and'V:-ery eloquent eulogy of 1,1r. Browne


14 stating the many things he had done and I said, "1 will


stipulate he has done all of them."15


16 1 said


1 don't r ememcer that


Browne wa.s entitled to the reward and 1 did not


17 intend to so stipulate.


18 THE COUR T. vrhat is the purpose of that? Whn. t is the
\


19 materiality of it in this case?


20 MR • POGERS. The wi tness has said, "1 do claim the reward"


And 1


"Are you aware ll
, when


and adds to that, "No one else is entitJed to it. 1I


TEE COURT· V[hy is that rra tel' ial ?


said to the witness--


he made that answer, that no one else was entitled to it,


that the District Attorney had stipUlated that theeviden


!viR • ROGERS. 1 s aid to the wi tness ,


21


22


23


24


25


26
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1 against the McNamaras, that tteir identity and their


2 discovery Vi as due to Sarr,uel L. Browne, wh ich is in th e


3 record and. which 1 will presently send for Lin order that


4 there rraybe ro difficulty about it.


5 THE COlJ1tT· Assuming that to be true, what is tre mater-


6 iality of it?


7 MR. ROGERS. The materiality of it is with respect to the


8 voluntary g-tatement of the witness that "1 and no 'one else


9 is entitled to the reward."


10 MR. FREDERICKS' Vie cannot try that case out here.


11 MR. tbGF.RS. 1 do not intend to try that case here, but


12 the situation has been brought about by tr.e voluntary


13 answer of the '.'Vitness. If you want that answer strikken


14 out, "no one else is entitled to it," that n:igrt relieve


15 the situe.tion, 1 certainly would not strike it out •
..


16 MR • roRD We made an objection to the questi on and we


17


18


19


20


21


22


23


24


25


26


still think we are right.


THE COURT. 1. think that is probably the thing to do. The


court wi]l strike it out on its own motion.


s'R. RCGF.RS. Q So you claim the reward in the ~"'cNamara cast;


how much is that all together?


1m • FOED. Vie object to that as inconpetent, irrelevant.


1m • ROGERS· Your Ponor has let everything pertaining to


the McNamara case in and 1 think th~tt has as much to do


with it--


TtrF. COUR T 0 No--
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inter es t of tte w:rttnes s.


to know, it is melting like snow before a summer sun


since the arrest of the McNamaras and treir conviction.


you claim all together is the reward 7 A All the reward


that is offered, and 1 am trying to inves:t:igate and deter-


mine just how mucl1 there is coming just now. Nobody seems


Everything that is mater ial •


--ao far as it is rna ter ial and affe_c ts the


•
UR. FORD


THE COURT.


MR. FORD. What h2tS the reward of the McNamaras got to


do with this defendanti


THE COlmT. Objection overruled.. Proceed.


A Row much is the reward, is that the question?


THE COllR'I" ?,ead the question.


(Ques tion read. )


MR • ROGERS. Q. The ques tion, r e framed is: i t:ow lLUCh do


Q Well, how much did you originally claim?


MR .. FORD .. We object t\:l that as irrelevant and irnn,aterial.


THE COURT. Objection overruled.


A Whatever there was; 1 don't know.
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MR ROGERS: The whole shoet ing-match, I have no doubt?


A The whol e shooting-match.


Q But, does your rae ollection serve you as to so small a


matter of how much there was? A I can enumerate it for


you by th e number that was 0 ffered.


1m ]URl): We wish to obj ect to that.


llR ROGERS: Take your pencil and set it dovm; you need not


read it out. A I need not take a pencil.


1m FORD: I am maldng an objection, and I \".Ould like to be


permitted to make it.


THE COURT: You have that right. What is the objection?


MR FORD: We object to it as absolutely incompetent, irre


I>evant and immat erial how many peopl e 0 ffered rewards


and \mat rewards the witness thought he could collect.


\bat possible relation can it have, either to the guilt or·


innocence of this defendant, or as to the credibility of


this witness? Now, those are the only two theoriee'upon


Which it can be pursued. Clearly, it has no relation


whatever as to the gUilt or innocence of the defendant,


and what possible effect could it have upon the testimony


of this witness, the amount of reward he is going to get


in any other case; entirely disconn~ted with this case;


the reward is in nowise depending upon the result of this·


case, in nowise tending to show the guilt cr innocence·


of the defendant, and I think it is absolutely immaterial


and not 'c ros s- examinati on •







? ... 2"7d0


1 THE COURI': I think it is pretty r anot e, but I will per


2 mit you to go into it.


3 MR ROGEBS: In vi ow of your Honor's remarks and Mr


4 Ford's statement, I desire to state into the record and


5 to take an exception, in view of the fact that yr Ford


6 himself is counsel and attorney for"the witness in the


7 recovery of thos e r 6\~,ards, and that is wh at we c an show and


8 that is \~at \~ are after, showing the amount, and I will


9 get to t hat in a moment, and th at he has hired a Deputy


10 District Attorney of this ~ty.


11 THE COURT: The court has overruled the obj ection.


121m roRD: He did not hire a Deputy District Attorney; he


13 hired me personally.


14 YR ROGEBS: I will get at that in a moment, and just .


15 reaching it.


16 MR roRD: And it has absolutely no connection vlith this


17 case in any way, shape or fom, the colI ection of those


18 rewards cannot in anywise affect the prcrsecution of


19 this case.


20 THE COURi': We are getting very far from the issues of


21 this case. The interest of this witness is a matter COtUlse


has a right to go into.22


23 A


Proceed.


What is the question, please?


24 lrR ROGERS: I &pect I had better reframe it ancil I will


25 put it in sue h form as to not requi re any great amount of


26 study.







3528


utes.


}:Xl rsonally.


(Af'ter recess.)


(Last remark of!rr Rogers read.)


How much, in the aggregate, were the rewardsM'R ROGERS:


THE COURT: Objection overruled•.


A I don,t knOYT just 'what the aggregate may be. I could


mention th e rewards that I know of 0 r have h eerd of. That


stated that th e important point before the court is the re


lations of the witness with me, because of the official


position which I occup,y; therefore, it should be confined


simply to those rewards upon which I happen to be employed


THE COURT: }.,{r ROgers, just at this time we will take a


recess. Gnntlemen of the jury, bear in mind the court's


former admonition. We will take a recess for five min-


vhich you claimed at the conclusion of the UcNamara case?


llR FORD: We obj ect to that question on th e ground it is


incompetent, irrelevant and immaterial"


at this time, rod on the further g round that the Eg~regate


of the rewards would be immaterial in this: counsel has


would be the only way I could answer it.


J,fR ROGERS: Well, let us hwe, then, what is in your mind;


mat you recall. A There was $10,000 from th estate; $5000


from the county. I got the $5000 fran the county. There


was $7500 offered by Tveitmoe of the Labor COuncil in


San Francisco; and I think the state of Louisana ~- .
Q State 0 f California? A Stat e 0 f California ,$10,000
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1 The stat e of Louisiana offered 5000. I think they wi thdrew


2 it before we could get to it.


3 Q Any offer from any private associations, to refresh


4 your memory? A yes, I understood the uerchants & Man-


5 ufacturers Association here had offered something, but I


6 think that got fNlay t too,. before I got: here.
.....:_-~-~-~-.::::::::::~....,.....".....--....-- - -,,,-_..-


7 MR FREDERICKS: We mo'\te to strike thAt out as hearsay,


8 your Honor.


9 THECOURr: strike it out.


10 MRAPPEL: No, your Honor, that is what is in his mind.


11 It is very important, your Honor, for the defense.
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Mr Fredericks, in his statement, your Honor -


THE COURT: All right, restor.e it; leave it in.


MR JiREDERI CKS : The only vic e of it, coun s el t wh En i t


comes to the argument, probably \"1111 8Igue it was a fact


that th ere was such a reward offered, .~ reas, the facts


mi,~ht be entirely different.
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of the Times horror. He was the man who discovered J. B.


in this case, as yO"Llr attorney, with reference to the


the evidence and procured the evidence which went before


A ~5,OOO.


v1bich ?r ice, aftf'rwards knovl'D as N.c-·


The state reward of California has not been paid?


No •


Or the Merchants & Manufacturers reward has not "been paid?


1 don 1 t look to them for any reward.


the County of Los Angeles?


A


A


Q


NiR. POGERS. 1 d idn t t . f igure that up. The only r ew ard


which has been paid, as 1 understand you, is the reward of


'Proceed, ;v:r. Rogers. The answer h~H3 been restored.


Brice; he was the man who discovered Schmidt; he was tbe


the gr ':md jury on


folloV'! ing B tipul u tion is in th e record in thi seas e:


Q. And have you employed Jlr • Ford, counsel for plaintiff


"We will show teat ;,1r. Brovme, \!r. Sarr,ue1 I. .. Frowne, as a


THE COURT· 1 assume that counsel will argue the testimony.


natter of fact, to the knowledge of the defendant Darrow, as


rewards? A i,ir. Ford is n,y attorney in every case, not only


Darrow, as attorney for tte l!cNamaras, advised them to


in rewards but in everything else.


Q Were you aware when you lliade th~i.t statement that the


man'Nho d iacogered Caplan j 1:e was t1:e man who produced


he well knew, was the man who ran down the perpetrators


l:an.ara, was indicted, and which led to the fact that iiiI'.


plead gUil ty, that sue:h evidence was insurmountable, ana.
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McNallluras; tre man who most kneW about it and the n,an


whose efforts did, as a IT,atter of fact, land J. B. McNamara


and ,J. J. Mcl!amara in the penitentiary upon a plea of


guilty.1I To which :l1r. Fredericks--


we fur ther purpose to sl:.ow that the defendan t Darrow knew


aJl the time when he made hi3 staten;ent to :.11'. Browne and


when he did all tbe talking that he did to :,!r. Browne, that


he was talking to the very man, the very chief of them all;


the man Who was mos t in tel' e8 ted in the conviction d'tre


THE COURT. That statement was made by yourself?


YR •. ROGERS. Th::lt statement was made by n,yself, to which


Captain Fredericks replied, IIWe 11 ill stipulate all the


things which :,:r. Rogers h2,s reci ted as facts are facts."


MR. FORDo If they are material.
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15 MR. ROGERS. Q Were you aware of that?


16 MR. FORD· Just read the rest of it.


17 :rm • FREDERiCKS' Letts see tbe question, if there is a


18 question pending.


19 TH~~ COURT. Th'lt is a Question.


20 MR. FREDE111CKS' 1 didL ' t know it was fini6hed~-to which


21 we object upon the ground it io incompetent, irrelevant and


22 irura tel' i al •


23 A 1 was aware of the fact--


24 TEE COURT. JUD t a n'oment.


25 MR • FREDEfUGKS. There is no oGcasion for ar::y controversy


26 of tr,at kind. It isn't n,aterial to this issue, the stip
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1 tion) if it is 3. stipuL:.tion, to which counsel refers) is


2 one n;ade her e after th is case s tar ted) and noth ing to do


3 with any feelings or incentives which Mr. Burns may


4 have had at any time prior thereto.


5 MR. ROGEBS. It has this to do with it. If this stipula-
•


6 tion by . the Dis tr ict At torney--Mr. Ford) as the record


7 shov/s) being in court and sitting next to him, that among


sta te of n,ind of th e wi tness •


nevertheless, it has to do with the present state of ldnd


ter of fact) did land J. J. Md!an!ara and J. B. WcNarr.ara


of the Witness as much 9.8 his claim of reward as eXiictly-


ansi that ~;:r. Fredericks had


While, 'of course, not in that capacity) but


other thin,gs) that "the man ."..-ho most knew about it' and the


man who efforts did) as a matter of fact, landJ. B.


A~cNamara and J 0 ~T. Mc1hmara in the peni tantiary upon a .
said


plea of gUilty)" when '!r. Fredericks~'we will stipulate


all the things which ~~:. Rogers has recited as facts are


facts)" he 'spoke for bimsolf and he spoke fer Mr. Burna's


f


it hav ing been a tipula ted before thi a jury that his claim


attorney.


in the penitentiary) that he gathered the evidence upon


of reward Was unfoI!mded


stipulated tbat San,uel L. Prowne Vias the mO.n who) as a n,at-


which they were indicted and upon ',Y'hich tr:ey pleaded gUilty)


all of which) of course) is TI'ateri:::.1 to the issue of the
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:lR • FREDF.F IrKS. N'ow) may it pI eas e the 80ur t) that is abso


lutely absurd, in my jUdgment) as an argument. My stipul
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tion, if it may be called such, meant absolutely nothing


in any controversy of that kird. It 'Nas made for tbe pur


pose because tbe things that if.r. Rogers was saying were


absolutely iL,lJaterial, absolutely ilurraterial to this


issue, and for the purpcseof this issue we were perfectly


willing to stipulate them. Now, that is what a stipula


tion of tha t kind nleans. Ther e is no poss ibil i ty of dragg i g


such a controversy in here. Mr. Bogers '8 conclusions a.s to


who were entitled to rewards, as to who was entitled--as


to who was the chief of thenl all, ·v'I!ere nothing that 1


stipulated. Vie were willing to stipulate what he said


as facts ;vere facts.


THE COlmr. Well, counsel war.ts to fini out whether or not


th~t matter, whatever it was, stipulation or whatnot, if


at all it affected the mind of this witness.


MR. FOPD. There is one matter, yc,ur Honor, that is personal


to me and 1 want to say 'Nhatever Captain Frederioks said


on that occasion he said as Distriot Attorney and not E~S


representing me in any way, shape or form.


THE COUnT. The objeation is overruled. Read the question.


(Las t ques tion read by the r epor tar. )


A VIelJ, all 1 know about it is 1 was in the court roon: for


a little while during the day \!r. Rogers \'las cross-examining


I.~r. Browne and 1 heard :rim ask that lot of rot, none of


which was true.
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MR ROGERS:~ Then, if it'~re not t rue, do you know how tt


came about that ],,{r Fredericks stipulated that suc h things


as I stated as a matter of fact, like this, "that the man


v.rho lm e.v most about it, and th e man whos e efforts did, as


a matter of fact, land J'. B. Mcl{amara and J' •.J. McNa'll1ara


in the penitentiary upon a pI ea of guilty" do you know how


Captain Fredericks stipulated that all of th e thing s which


Mr Rogers has recited as facts are facts? A I heard --


Q With you in the room?


1lR JiREDERIllJ'KS: .rus t a moment. That is obj act ed to upon


the ground it is incompetent, irrelevant and immaterial,


and calls for an opinion of this \utness as to what was


in my mind, as I have already stated to the court, I


stipulated to this because it hai nothing to do ~th this


case, arufi for the purposes of this case, it might be consid


~ed as stipulated to, and not for the purpose of any


other case. 1fr Blrns cannot know what \''2S in my mind.


THE COURr: Read the question.


MR APPEL: He can only know 'mat was in his mind by his


statement; that is the only way we lmow a personts mind,


by what he says.


lfR FORD: I think cotInsel is right.


THE COURr: Mr Rpporter, do not take down statements of


counsel when the court directs you to read a question,


but proceed with the reading of the question. (Last


question read by the reporter.)
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1 A Yes--


2 THE COUR'!': Strike out the anSVler. Oqj action sustained.


3 MR ROGERS: You said it "'8 all a lot of rot, and untnle.


4 How dO·. you know Captain Fredericks happened to stipulate


5 that all the things recited were, as a matter of fact,


6 facts in the presence of this jury?


7 llR FREDERICKS: The sare obj ection on the same grounds~


8 MR ROGERS: Th e \Vi tn ass said i t''It1S all a lot of rot.


9 THE COUl{[': Calls for the state of mind of Captain Fred-


10 ericks; that is not under investigation, what this wit


11 nESS knows, -_


12 MR APPEL: ~our Honor, here is the proposition: I m~


13 be wrong, the only reason why this inquiry is pertinent I


14 is this: here is lfr BUms associated intimately, an ~


15 he has made tile statement that he and1lIr Biddinger acted


16 upon a certain phase 0 f this case towards yr Darrow. Now,


17 before they-went upon the stand this statement, this sti-


18 pula tion having been sol~ly made h ere in court by 'Mr


19 Frtlderic ks in th e pr esenc e of th e jury as a fac t, and in


20 the presenc e of the counsel for Mr Burns, and no dissent


21 being made here by lxrFord concerning that statement, but


22 s at silently there and assented to it by his silene e, ~


23 Vlant to know\r,hethe~ or not this statement male bY},{r


24 Fredericks m~ or may not have an influenc e upon the


25 mind 0 f l{r Biddinger as well as Mr Bums, as affec ting,


26 your Honor, their desire to establish here before the ju
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am simply showing what materiality that has.


th e best case they can that would entitl e th em to this


sible effect this statement made by the District Attorney


pertaining to the :Mc-'


he pretended to state to him concerning


In view of the fact that your Honor has admittedreward.


them in giving thar testimony, what influences are they


so, although not in express words, what reports were made


'i:U Mr Biddinger to him' during the time" your Hono r, b e


fore the McNamaras pleaded guilty; during the t~e when


statements here on the part of l.fr Bi ddinger as to '!hat


they :were investigating matters


controversy as to his reward, entitling him to that reward


here, or what stipulation he made h ere, m~ po ssibly effect


Uamara cases, may we not inqui re 0 f the witness what pos-


upon the stand to say what teports \!t,ere made, sUbstantially


~ot testifying under or influences that there m~ be some


J'~ J. McUamara,


or not. 'Mr Biddinger, himself, has said on the stand that


he expooted a portion of the reward, that he and 1.!r Burns


are entitled to it, and ":/hather it affects them or not.,


THE COURT: Youar-e entitled to all that.


MR APPllL: We don,t mow whether it cb as or not, but I


\mat ci rcumstances both of them are testifYing here in


'vi ew of the fact th at your Honor has allow'ed the\vitness
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1


2


3


4


THE COURI': The court recogniz es t hat materiality t but


this particular qu estions calls for an opinion of this


wi tness as to ~at was in Captain Fredericks I mind at.


the particular time. That particular question cannot be


5 allowed.


the case.


stipulation.


MR .APPEIJ: Iean cite authorities after authorities that


Attorney, and sustained for the reasons stated. proceed


wi th the eocamLnation.


That is obj ected to by the Districtbefore the 'court.


MR "ROGERS: Exception.


Q Well, lIr Burns, you were in th e court room when Captain


Fredericks made that stipulation.


this statement is a solu:mn admission and no court and no.


jury would allow him to withdraw it, if it is material to


\


assent to the things that yr Appel stated, that I sol~ly


made a stipulation, I maintain I eli d not solumnly make the
~


:!ffi :EREDERICKS: If it is material to the case.


THE COURT: Letts go back to thms testimony. That is not


1,fR APffiL: I do not say that 1fr Burns in his legal rights,


is affected by such statement.


MR FREDERICKS: Unless by nw silence I should be deemed to
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1 A And 1 heard him and 1 understand perfectly what the


2 Captain said and what he meant, and 1 have heard his expla-


3 nation here and it hasn't disturbed Ilie in the least, or


4 never did.


5 Q He has--you have heard his explanation outside of the
•


6 court too, haven't yoU? A No.


7 Q Has he explained to yeu anything about What he meant by


8 stipula·ting that San,uel I.. Browne was the who as a "matter


9 of f ac t lar:ded the McUamar9.s in the peni ten tiary 7 A No,


10 1 didn't think it worth while to ask him or discuss it with


11 hirr..


12 Q. You didn't think that Captain Fredericka's statements


13 that those were facts amounted to anything? A 1 fely tlfiat


14


15


16


17


the Captain looked upon it the same as 1 did, that you were


getting eff a lot of bunk there With this fellow Browne,


and the Captain knew that there was nothing in it, nothing


to it.


18 Q Py this fellow Browr.e do you mean the chief of detec-


-
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26


tives of the District A'ttorney's office? A 1 mean the


chief of detectives of the District Attorney's office.


Q. And Why did you call him II this fellow Pro"une?" Have


you any ill fe~ ling against "thia fellow Browne?"


Wi • FREm:PICKS' Jus t a mOrI!ent nO'il--we Wish to Object


to this entire line of cross-cxarr.ination. Your Honor, it


seemoto me it is absolutely illJr,~aterial. We are putting
r


in days and days and days of th is and thi 0 imma ter ial


matter should be cut out and 1 certainly object to it on
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grouni, it is irrrLaterial what this witness thinks about


[,11'. Browne.


MH· APPEL' Why, it is very impor tan t, your Honor, it


affects--here is a claimant of this reward. :;1r. Browne,


it is in evidence--bere is, [,:1'. Burns :;1.Dd l.Ir. Biddir..ger


claiming this re~'fard. Now, here these matters come before


this jury, they have been aUllowed before the jury. This


defendant is interested in knowing what there is fn tl'eir


Lind.


THE COlIBT. The only question is how f:::i.r the inquiry goes.


!J1R. Al'i'EL. Of course, it would be very nice, your BonoI' ,


inview of the stipulation made here by Mr. Fredericks that


the matter might be forgotten, that it migtt be eliminated,


bu t tre wishes of Mr. Fr eder icks as personal wishes should


have nothing to do W itt the legal questions involved., 1


submit to yeur Ponor. Of course, 1 can really see how a


man is likely to forget anything he said.


~m • ROGERS. Read the ques tion.


(Last question read by the reporter.)


A None at all.


THE COURT. Objection overruled.


MH. ROGERS. Q Why did you call him "this fellow Prowne?"


1'iR. FPED2TIICKS' That is objected to, it is not orOS8-


eXCimination; incompetent, i1'r e1 evan t and immatel' ial •


THE COURT. Overruled.


A pecause he made himself so ridiculous in replying to
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that he was not entitled to.


With this case, the relation of thioa witness and IAr. Browne?


THE COURT. Gentlemen, 1 qUite understand thesituation.


your q ues tions as he did, and in IV an ting par t of the r eVl ard


Q So you say you called him "this fellowMR. ROGERS.


k~. FREDERICKS' Now, YOUl' Honor, don't you see we are


getting into a controversy here that has got nothing to do


Prowne" because he made himself so ridiculous in claiming


a part of the reward to which he was not entitled and to


which Captain Fredericks stipulated he was entirely entitle.


to, ddo yeu think that is ridiculous?


MR 'FORD' Oejected to opon the ground it is assurdmg


something that is not a fact, that is not a fact; Captain


Fredericks made no stipulation with regard to rewards in


this case at all. The reward was not mentioned i~that


statement, and the question i3 irrn;aterial in that it has


no relation to the g~ilt or innocence of the defendant not


to the relevancy of the feeling of this. witness against
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19 the def endant, that is the only material thing. II:r. Prowne


is not being charged here wi t:h anything, and we are not


~he question is what is the relation of this Witness


trying the re'.'lard case, and consequently the feelings of


the witness towards M~. Prowne are absolutely immaterial.
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24 towards this case? What does he feel towards the defend-


25 an·t? Has he animosity towards the defendant that would


26 cause him to deviate from the truth? That is entirely
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different question, his feeling towards ~t. Browne can


certainly not influence his tea timony agains t ;',!:. Darrow.


TITE cOtm T. Objection overruled.
\


A Please read the question.


(Last question read by the reporter. )


A 1 understand perfectly why Cap tain Fredericks


s t ipula ted that or agr sed to that s tipulat ion. 1 think


it was to si~lply dispose of the matter,+ that is the way 1


looked at it.


MR.. ROGERS. D.::s pose of the matter to stipulate to a


fact before this jury who are to determine the facts,


do you regard that as legi tirr;ate from your view?


13 MR. FREDF:RICKS. May it pleas e the Cour t, we obj ec t to that
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20


on the ground it is incompetent, irrelevant and in:niater ial


?Ld assuming that that is a fact which this jury has to


detern;ine. Trlis jury wi")l not determine one single


solitary thing in regard tcithat stipulation, and that


stipulation is as absolutely imRaterial in this case as


though' 1 had stipu) ated that the moon was made of green


cheese or stipulated 3Dy other thin~ which anybody would


21 be willing to stipulate. It is not an issue in t1:is


case, not before thiJ jury.


Captain Fredericks, counsel for the defense has a right


to know the influence, if any, upon this Witness's mind


22


23


24


25


THE COURT.
right


Assuming that you are entiItelY"about that,


26 us a result of the statements that he has read from the







1 record, if it had no effect-


2 MR. FORD. But this que8tio~calls for an expressionof


3 opir.ion, what he thinks of Captain Fredericks's conduct.


4 THE COlJ'R T • 1 think as to this par ticular ques tion, 1


5 think t1;at that objection is well taken, ~;:r. Rogers.


6
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1 lfR APPEL: It is not responsive as to the wi tn ess treating


2 it as trivial matter. NOW,W6 are not boundbyhisdemeanorj.
3 we are not bound by his statements. We have a right to


4 show it is not so trivial or that, in fact, he does not


5 consider it so trivial.


6 THE COURT: You can show,that, but the particular form of


7


8


the question is obj~tionable, and the objection will be


sustain ad on that gr01.md.


9 1m APPEL: we take an exception.


10 1lR BOGERS: Did you think it was a trivial matter for Cap-


11 t ain Fredericks to stipul at e to fac ts as being f ac ts and


12 truth before the juIY respecting the s tate of mind of a wtt


13 ness who was on the stand? A yes. Those facts, that is


14


15
1


16


17


18


19


20


21


22


23


24


25


26


eRactly as it s truck me; I didn't p~ any attention to it,


nor it has not had any effect on me whatever.


Q If Captain Fredericks shoul d stand up here and stipu


late youwere not entitled to a dollar of the reward, such


being as you claim against the truth and th e facts, wouldn l


you regard it as dec eiving this jury?


MR KEETCH: We obj act to that on the ground it is purely


argumentative.


MR FORD: We obj act to it on th e ground it is absolutely


immaterial; as suming that Captain Fredericks shoul d have


done something which the witness did not like.


THE COURT: If you object on any other ground besides that


stated Qy Yr Keetch, let us have it.







3"'4 1
~ ~ 4


1 :MR FORD: I obj ect to it on the ground. it is immaterial,


2 in tl"Ja t it bears -- by way of i11ustration to its matel"-


3 iality, I want to state this illustration to your Honor -


4 assuming that the witness had a feeling again st Captain


5 Fredericks by reason of his remark, if he had any feel-


6 ing at all it woul'd be on e of resentment for making a


7 stipulation of a matter that the wi tness disagreed -N.i. th


8 him on, and the feeling ofresentment vlould be against


9 Captain Fredericks and it Vluld be favorable towards th e


10 defendant, and the only thing we want to get at is the


11 relation of the yfitness to the case and his feeling to the


12 Defendant, and we object to it on the ground it is imma-


13 t eriallf not c ross- ex:amination.. .
14 MR .APP:EL: I know, your Honor. And a man's ideas as to


15 what is proper and improper, espECially concerning state-.
16 ments made in court, statements of fact. We have a right


17 to show by the witness' testimony himself here, with what


18 indifference he treats the statements offacts, how he


19 interprets those things, what little respect he has


20 for opinions and statements made in court concerning


21


22


23


24


25


26


facts, "mat Ii ttle reverence the wi tness may have for


sol~ statements made in open court, how little he is im


pressed wi th the seriousness of th e oc casion, with th e


statements of the District Attorney concerning facts.


We hmre a right to t est his own appr eciation of si tuations


for the purpose of having this jUIYdetermine how much
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I


District ,Attorney given sollimnly in open court concerning


facts, what resprot can he possibly have for the word of


any other man?


evidence, because, as said by the Supreme Court, when a


stipulation is made in court by cOllOsal on both sides,


it is so binding that upon a SUbsequent trial, you m~


give it inwidence again, and when once a position is as


sumed by an attorney concerning the theory of the case, he


is not allo,ved to change that theory or to change his


position, so that we have a right to test the ,vitness' ap


preciation 0 f those things, what respect he shows for th e


word of men; vIe hwe a right to argue to this jUIjr, if the


Witness upon the stand has noresprot for the word of the


credit and weight they will give to the testimony of'the


witness, not only of the witness, but of the testimony of


Mr Browne and to the testimony of Mr Biddinger and whether


or not this JUIjr will say, 1f Why, this man treats t mse


statements made sol'Eimnly before us by th e District Attorney


in the most trivial manner, as matters that hare no im


portance here, and yet, those statements are made to us. If


This jury have a, right to say, your Honor, 1f~!hat are we


trying here? Upon whom shall we rely? Shall we rely


upon stipulations made by attorneys which take the place
!


,
And it is the most sol'Qmnof evidenc e in the case?"


1
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21
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We contend tha.t due respect is due to the District Attorney


here in this case, that he, knowing the situation of the


parties, knOWing the evidence as it came to him in that


McNamara case that he is in a position to know more abso-


1u.tely than anyone who was tb e ins trument by ·wh ich the


McNamaras went to the penitentiary, and he, having announced


that here, his word is entitled to credit, and if that word


is entitled to credit, it certainly would affect the mind


of the witness emd would affect the rrind of tbe wi tness


Biddinger, both of whom are claimants for this reward.


Cannot we say, "These men are striving to show to this


jury that they are entitled to it and therefore they are


n:ore anxiousto shew SOLe facts against this def endant,


who was the chief counsel for the McNan:aras'?" Isn't this


15 J case so connected together that they are parts of one and


16 the same transaction? Why allow, then, a circumstance


17 concerning the McNamara case here in court 80 as to affect


18 the anxiety of the defendant? Why a] low the pro~ecution


19 to show by a wi tness here who said upon tre stand, Mr.


20 Franklin, /1 i!;r. Darrow days we IT.us t VI in this case, 1 am


21 a.nxious to win it~ in order to show his interest in the


22 case in connection wi th ttis par ticular charge? So Vie have


23 a right to show that same interest and tbat same feeling


24 upon the otrer side, to show that they are anxious to con


25 viet this defendant.


26 TRE COUFlT. The objection rr.ade ty :lr. Keetch that the ques







1 tion is speculative and argumentative is sustained.


2 MR • APPEL· We except.


3 MR • POGERS. Q You know, don 1 t you, ;i~r. Burns, as wel~ ,,)


4 Captain Fredericks, having stipulated trat San,uel I,.


5 Browne is the n:an Who landed the McNamaras intre peni-


6 tentiary and who dis~overed them and produced the evidence


7 against them,. you know as a matter of fact as well


8 that he cla';'rr.s the reward, do you not?


9 fm. KEETCH. 11'! e obj ect to th at on the gr ound it is incom-


10 petent, irrelevant and imLiaterial.


11 THE COT.JRT· Objection overruled.


12 I A 1 did not know that Frowne clain:s that he got the


13 MclJarr.aras. 1 thought those were your werds that you are


14 putting into his mouth and that he simply assented to it.


15 1 do know th at be is c lairr,ing par t of the r ew ard •


16 Q And don't you knowth~t he has secured attorneys and


17 that your attorney and his attorney are in a controversy


18 over the reward?


19 MR • FREDERICKS VIe oeject to that onthe ground the


20 matter has been fUlly covered.


21 MR. ROOF-RS· No, it states his mind--


22 THE COURT. Objection overruJed •


23


24


25


26


. A Hie attorney wa: ted on me the other day and 1 think


when he got back With rr,y word there was not any question
. what


about/the situation w~s going to be.


c.: ~ell, his attorney waited on you, anyrow? A Yes.
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Q And it was a situation of controversy?


MR • FREDERICKS' We object to that as in:rraterial, incom-


petent, irrelevant and not cross-examination.


TPE COtmr' Objection overruled?


5 A Yes.


6


7


Q Now, during all the time since the McNamara case ceased


one of your own men, that is, a man \'\'ho has been with you


8 for years J :.;r. McLaren, has been wi th the Die tr ic t Attorney'::


9 office, hasn't he?


10 !!iR. FREDFRICKS' V:e object to that on the ground it is


11 in.mater ial •


12 MR. ROGERS. As to his state of mind, certai~ly his interest


13 in this prosecution.


14 THE COURT. 1 think it is too remote.


15, MR. ROG~:RS. Why, if your Honor please, if he has had a


16 nan in the District Attorney's office of his mvn all this


17 time While this case was being prepared and being tried,


18 cannot 1 show that?


19 'J'}TE COUR T If that wer e the offer.


20 MR.TIOGE.'RS. Th:lt is exactly tte question, "\7&sn'tone of


21 your men, ever since the conclusion of the McNamara case,


22 hasn't one of your rr;en been right in the District Attorney's


23 office and connected with it?" Why, he sits right here


24 now and has sat here all the tirr.e, sir, and does your


25 Honor mean to rule 1 cannot 2lsk this witness if he has not


26 had one of his ovm rr.en right in the District A~torney's







1 office all the time?


3549


1 could ask the various def endante,


2 theemallest defendant in a justice court case--


3 THE COTJR T. IJet us see if tha t is the quee tion.


4 MR. FREDERICKS. That is not the question.


5 TPE COURT. 1 want the question first.


6 (Que8tion read. )


7 MR. POG5':rtS. That is perfectly my question.


8 TPE CatmT. Objection sustained.


9 MR. FREDERICKS. Our objection is it is immaterial.


10 MR. ROGERS. Q }.~l'. McLaren worked for you for years, didn't----
11 he, and does now, as a matter of fact?


12 MR. FREDERICKS. We object to that as inn:aterial.


13 THE COURT' Objection overruled.


14 A Yes, sir.


15 ~R. ROGERS. Q He h28 been in the District Attorney's


16 office aiding and assisting in this prosecution, hasn't he,


17 frorrl the s tart--the prosecution agains t Darrow 7


18 MR. FR.EDF.Rl~KS· We object to that on the ground that it is


19 incoITJP3 tent, irrelevant and irnr[.aterial--just a moment, let


20


21


22


me hear tha t ques tion.


(Ques tion read. )


~rn. FREDF?lCKS' 1 have no objecticn to that questicn.


23 Our obj ec tion W3.S to· ano t'her ques tion.


24


25


26


THE COURT. A:'-l right, go ahead.


A 1 don't know exactly what he has been doing.


he has, U:J.t is, he is doing whatever the District


1 suppos e
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directs him to do, 1 don't know.


Q You have permitted him to be there? A Oh, yes.


Q Pe '!las there by ycur direction? A Yes.


Q. And by your direction engaged in the prosecution of ;.!r.


Darr ow, so far as b is abil i ty lay? A !'Jo.


MR. FREDE lR KCS • '111 at is jus t. the point, your Hor:or. 'That


is ob j ec ted to ; it has been aIr eady answer ed, the witness


has stated he was not there in that capacity at all.


THE COURT. Pe has answered it again just now. He S;:',y6,


"No."


N'R FREDF.B 10KS. All r igbt •


~\m. ROGERS. Q, Don't you knew he has been in the cour t roarm


sitting there behind the District Attorney and at the other


court rOOIT; sitting behind the District Attorney and going


out and in and gettir:g Witnesses and seeing witnesses fro!!'


ti~e to time inthis very prosecution, since this case


star ted agains t ;,:r. Darrow, one of your own men?


MR. FREDERICKS' That is objected to, Ue latter part of


it, "Since this case stsrted", an being indefinite. FHow,


if counsel IDeans since the trial actually began-


UR • ROGERS. Yes, since the trial began.


MR • FREDE? 1CKS • Tba t is one que s tion.


TFE COURT. C'unsel 6 ays he me:}DS s i ro c the tr ia1 ac b.:.a' l'y


began.


MR. FREDFP.H'KS. Vle11, if tre Witness knows.


THE COUFT. 1'0 you wcmt tbe~luestion read?


A Yes 0
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observation? A Yes.


suburbs, as it were?


Q Paye yeu seen 1'11m approxirra tely ever day '7 A No.


I do not ~ean inside, of course, but in its environs and


1 knoVl. he isA


A No.


You know what he is doing, don't you?


TEE COURT' Read the quee t ion.


(Ques t ion read. )


A --'Ho, I do not know that.


MR. paGERS. Q You do not know that 1


If it is a fact it has escaped your recollection and


Q No reports of that kind have been made ~~ your office?


A No, not that 1 know of.


Q Pow many days have you been attending :tt the court room--


THE COURT. Objection overruled?


A 1 have been out here a couple of weeks, I think.


Q Have you seen hirr: often 1 A Yes.


--
MR • ROGEFS. Q Eave you seen McLaren every day? A No.


1~R • FR EDEPI CKS' v: e 0 bj ee t to that as '.inma ter iul •


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19 3.2sistirg the District Attorney in anything the District


20 Attorney directs hin:, 1 suppose in this case as wel]. as


21 everything else.


22 Q Do you know R. J. FOB ter 7 A R. J. Foe ter?


23 Q 1 think his nEln:e is Robert J. Foster?


24 Erectors' Association?


A Of the


25 Q. You have guessed it, of tf,e Erectors' Association.


26 A Yes.
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1 Q How lorg h~ve you known him?


2 rm. FRED:I:".lCKS. We 0 'cj ect to that on the gr ound it is


3 ir",L:J.t~rial--withdraw the objection, let it go, it is pre-


4 liminary ~


5 A The first tin,e 1 met him was after--sometime after the


6 arrest of the llcNam3.ras at Indianapolis.


7 MR • ROGERS. Q The aprr oxirr:a te date you could not giVB us '?


8 A No, no.


9 Q Before 1 leave the sUbject, what other of your men


10 bes ides M~Laren, so far as you knoi", have been at tendant


11 upon this tr ial?


12 rrq. FPF.DE~lCKS· We object to that onthe ground ttat it is


13 im~aterial.


14 THE COUPe T' overr uled.


15 A 1 don't knOll of any other man except ;i:.·. Biddinger and :,Ir.


16 McLaren. ;.lro Ruseellhas been in here once or twice, 1 think


17 he was in her eyes terday •


18 Q You don't know of any other yourself, have you looked to


19 S·2e? A Well, 1 have not looked to see, but it seen;s to me


20 if they wer e around bere 1 would know them.


21 Q ross ibly. Would you -mind looting at your :records to see


22 if other people who know the~ have observed them a.s'ilell,


23 that is to say, would you mind looking a.t your records and.


24 determine whetter or not other nen besides ;,:r. !!:cLal'en have


25 been heT e or her e3.":'outs, s ir.c e th is cas e commen8 ed?


26 IfF'. F'REDEP.IC:<S· Tr.ut it) objected to onthe ground it is
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1 irEnJa ter ia1 •


2 TJ·E COUfi T' O'bj ee tien sus tained.


3 MR. KEETCH. 1·ear8ay.


4 MR. ROGERS. Q Now, 1 return to Rober t J. Ftititer of the


5 Erectors' Aasocitttion. You rret him first in Indianapolis.


6 Can you approximate the date, even? You can say the


7 incident and 1 would like to have you give us the date, if


8 you can.


9 A 1 am no t able to do tha t. 1 know it was after the~-


10 the E'r ec tors f AGBO ciation bad nothing to do with the cas e


11 un til af ter the arr es t of the McNamar ':1S and I or 1y fix it


12 by that event.


13 Q Well, now, can you give us what time that event occurre~


or even weeks, but months, if possible.


14


15


approxin',a tely ':' 1 Jo not a8k a busy man like you for days'


A Well, 1


16 think 1 met him Bhort1y after the arrest of the ry7cNamaras.


17 Q Well, was that while there was some controversy in


18 Indianapolis over the rr.ethod by which the !lcNarr.aras went


19 out of the state--we wont go into that? A No, it was long


20 P4fter that.


21 Q It wc:.s long after that? A Long after that.


22 Q Ea.ve you rr,et him since? A Yes.


23 Q Fovv n:any times? A 1 saw him for a period of a


24 couple of months that 1 went back and fortt to Indiana-


25 polis, probably four or five times; and then 1 s~w him


26 twice here in the District Attorneyfs office, merely to


pass tte time of day.







1 Q, When W&s that you saw tim twice here in the District


2 Attorney's officei' A Last week.


Q During Y0ur August visit here did you see him at all?


A No.


Q Are you very positive of that now, put your recollection


3


4


5


6 on it certain so as to be sure. A Positively not.


7 Q Positively Y0U did not see him? A Positively not.


Q You spoke of hirr, of the Erectors' Association.· What did


you me;:m bythht rerr.ark, by "Robert J. Foster, of th:e


that was the same Foster you had reference to.


Q Well, now, the same Foster 1 had reference to. What do


you mean by the statement, 111'11e Erectors' Association"?


A 1 dici not me:n ahything by it.


8


9


10


11


12


13


14


Erectors· ASSOCiation?" A Well, 1 wanted to make sure


15 Q What is. that, anytow? A What 12 what?


16 Q. The Erectors· Asscciation of which Ur. Foster is the


Q Eave you ever be'3n errployed by them?


in,mater i8.1, not cr086-examina tion.


MR • ROGEPS' 1 t is prel iminary, 0 f cour se •


T!-=fE COLTRT. Well, With that statement you can have it.


A We were e~ployed by them on several occasions.


;i:l. Foster? A Why, it is a nUH,ber olB structural iron


rJllunufac turer s throughout the country who have for med an


organization am they cal1 it "1'1:e National Erectors'


Associat ion. "


We object to that on tte grour~ it isMR 0 FRE:CSRICKS


17


18


19


20


21


22


23


24


25


26
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employed our eastern offices to look after certain features


number of explosions in the east and from time to time they


en.ployed by them? A Well, the best way 1 can answer that


I
al


Vih:l t cio you know abcu t th:;, t which


You s~id you had on several occasions beeninfrequent?


is to explain exactly what the situation was. While we


were making our investigation for the District Attorney's


office here, the Srectors' Association were interested in


Q Was the employment niore or leas continuous or was it


MR. ROGERS. Q Since when, since the arrest of the


McNamaraa? A Slnce the arrest of the McNamaras.


say.


A 1 think it has.


tion with the Erectors' Association? A Only fron~ hear-


of that, and just how often that was 1 viouldn't be able to


Q Are you sure of that? A Yes.


sirlce you came here this time? A 1 saw :him here.


Q On how many different occas ions 1 A T\1\; a .


Q Do you happen to knO"l{ of your own knooela1ge his connec-


Q Has your employment with the Er~ctorst Association ceased?


Q And taen you will say that it has ceased? A Yes.


Q You met !!;r. Foster here in the Distri()t Attorneyts office


say.


Q Well, 1 wanted to know why you called him, when 1 asked


you if you knew Rober t J. FOG tel', why y':,u mid, "Of the


caus ed you to say, "of the Er ec tors I Ass oc i30tion? II A


Erectors' Association?
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1y to n:ake sure that is tre same FOB tel' you n:ean, and 1


have answered that now three or four different times.


Q 1 don't think you have clear ly told me jus t the po int.


You do know, as a rna t tel' of fac t, that he is the cr ief


investigator or detective for the Erectors' Association,
•


don't you? A 1 don't know anything about his being


chief invesrttigator. 1 know that he acts in the capaCi ty


of a de tee tive for the National Er ec tors' Assoc ia tion or


directed that work in some way.


Q Do you know anything of yourself where he was, of your


own knowledge, wher e he was along abc,ut the latter par t


of November of las t year 7 A 1 have not any dis tinc t


recollection at this ti~e.


Q. Do you know a man named Berlin? A Berlin?


Q yes. A No, 1 don't know Berlin, f1,yself.


Q Do you know he once worked for you? A No, he never


Wor ke d for us.


Q Are you very sure Berlin never was employed in any of


your ?ffices? A Yes.


Q Did he work for you here in Los Angeles? A No.


Q Do you know who he is at all? A Only from ~hat my


former manager told nie?


Q Mllls? A Mills.


Q, \'Je11 , do you knmv y,rhether, as 3.. natter of fact, he


ever worked for l/il18? 1 mean, not inside the office but


ou t3 ide? A According to V1 i J la ' s s ta tement 'h e did not.
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Q Do you know whether that statellient is true or not?


MR. FREDERICKS' We object to that on the ground it is


hear say, irr,n:a ter ial •
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THE COURT.


MR. ROGERS.


cerning it?


Objection 8ustair.ed.


Q ~ave you made any other investigation con-







/
/


1 lfR FREDERICES: We object to that as immaterial, hearsay.


2 THE COURT: Obj ection OJ erml eel.


3 A yes.


4 MR ROGERS: It is fatr to say, 1,[1' Burns


5 MR FREDERICKS :
•


We object to counsel testifying •.
6 1lR ROGEffi: I am not going to testify.


7 Q In the interrogation here it was observed that Berlin


8 worked once for the defense. Now, do you know, as a mat


9 tel' of fact, at your own knowledge, whether drt: not he was


10 not at the S1m1e time in the employ of Mills, your fo rmer


11 manager?


12 MR FORD: We obj EC t to that on th e ground it is as sum-


13 ir-€ something not inaridence, that Berlin ever worked for


14 the defense.


15 MR ROGEHS:' ur Harrington said so.


16 lfRFREDERICKS: We further object to it on the ground it


17 is argumentative.


18 },Il",R FORD: I think perhaps Harrington did so testify.


19 Wi thdraw the obj.ECtion.


20 I MR :rnEDEHIClffi: That he'worked for the defense, not for
I


21 I the Burns Detective Agency.. .
22 THE COURI': All right. Obj ection <Yerruled. Let us have


23 the answer.


24 A No, he never "'0 rked for us and I have only the word 0 f


25 1,{r l{ills, rot I made a subsequent investigation to determine


26 and the. best evidence I coul dget was that he attempted t
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work our 0 fiiee, as I understood it, for th e defense, but


he stubbed his toe.


1m ROGERS: Then you did hear of such a thing? A Yes.


Q And you did not trust Mr Mills' statement about it;


you made an investigation cf your own? A Well, Mr


lUlls was °gone.


Q ][r Mills has been right here in th e city all the time,


hasn't he? A No. At least, I have not seen him.


Q Since his leaving your office, did you not know l~r


Mills has been here in the city vdth possibly an occasional.


trip out of a day- or so, ever since?


l,ffiFREDERICKS: We obj act to that on the ground it is al


ready answered.


TH E COURr: 'Answer i t ~ am.
A No. No, I don,t know that.


MR roGERS: Q Do you know Vihe t her ]lfr :McLaren also clams


some 0 f the reward in this case? A I know that he does


not.


Q You know he does not. Then he is working for you on a


straight salary? A yes.


Q At the same time tht he is working for the District At


torney? A yes.


Q And \vh::l re do es he get his pay, from you r offic e or


from the District Attorney's office? A From our office.


Q Then when he is he re .in th e court room and seeing wi t-


n eases and what-not, he is under your salary?
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1 that is the arrangement•. I have not made it mysel~, and


2 don't knOVl a thing about it.


3 Q 'Why, donl,t you knO\r7 that Captain Fredericks said here


you?


4


5


i


in court one day that ur 'M'cLaren worked ~or him and not ~or I
I


• •
6 MR FREDERICKS: That is a di~~erent question. The witness


7 said he was under salary from his ~ency, but not under


8 orders ~ran his 19~ncy, that is a different matter.


9 TEE COURT: There is no obj ect~nn. lnswer the question.


10 A Read the question, pleas~.


11 (Last question read.)


12 },.fR FREDERICKS: We obj rot to that as innnate:::-ial.


13 TF.E COURr: Obj mtion OJ erruled.


141m FREDERICKS: Th,',e question is, does he knoW' t hat he


made th at statement.


county.


• !


yes.


No, I do not knOVl that Captain Fredericks made thatA


i


I
I


statement. :1-
Q Where do. youget th e money back from that you pay Uc-


Laren; who pays you ~or it? A 1{y o~fice renders a bill. I
to the -- I don, t knovr whether it is to the District At- I


torney, but I think it is the District Attorney or the


THE COUHT:


15


16


17


18


19


20


21


22


23


24 Q Then your o~~ice Vlorks ~or the District Attorney?


25 A yes.


26 MR ROGERS: I am looking ~or a statement in the record,


1 2L.J
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it will take me a little time to look over it.
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YR ROGERS: I 'will not be through wi th th e cros s- examin a


tion of the vv.i.tneas until I find it. It is buried in a


great amount of stuff, but I will go on with the witness


until 12 o'clock.


Q Where di d Mr McLaren work for you refore coming to the


District Attorney's office? A Chicago.


Q He worked out of the Chicago office? A yes.


Q Has he wer worked out of th e Los Angel es office?


A No, I think not axc ept after he came from Chic ago,


pe rhaps he di.. d.


Q Have you men working on the dynamiting cases, so-called


in the Federal jurisdiction?


MR FREDERICKS: .rust a moment, Mr Burns. We obj e::t to that


as not c ross-examination and an attempt to ascertain the


busin ess and doings 'of ith e v,i tness, his own private affairs


and for th eFederal authorities, which he Vlould be in honor


bound not to state.


MR ROGERS: That may be so.
,


1m FREDERICKS:' In view of the fae't it is not cross-exmn-


ination.


:MR ROGERS: I don,t bel~e -- wait a moment. I withdra,,!


that; that would involve matters that I would not VTant to
out


b e brought" if I wason the other side, and I 'M.ll not ask


it. Now, you have delivered le::tures and speeches through


out the country since the arrest of lJr Darrow and since


his indictment, have you not? A yes sir.
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1 llR KEETCH: Obj ected to as incompetent. i rrel want end


2 innnaterial.


3 THE COURT: The witness has answered it. It is prelim-


4 inery, I take it.


5 J.4:R ROGERS: yesl and those were made pUblicly and openly?


6 A yes.


7 Q In those statements or addresses or lectures, or


8 v.hatever they may hare been, have you ever mane this state..:


9 ment -- I can't give you your exact \rords, and would not


10 attempt it, but this statement in substance and purport:


11 that you purpCllJ6e to get Gomp ers


12 that stat ament.


A No, I never male


13 l/RFORD: ;rust a moment.'We move the answer be strdcken out


14 and we object to th e question on th e ground it is incoIrl.-


15 petent, irrelevant and immaterial.


16 MR ROlllERS: I haven't finished it y st.


17 THE COURT: He hasn't finished his question. S trike out


18 the answer for the purpose of' allowing the counsel to


19 finish it.


20 MR FORD: lis not being responsive and ask it be stricken


21 uut.


22 TEE COU RI.' : Stric ken out. No question to be answered.


23 :MR ROGERS: Do you know Lincoln steffins? A yes.


24 Q Have you talked with him since coming here? A Yes.


L


25


26


Q Did you not -- :'lOU have met 1fr Steffins from time to
..


time and talked wi th him concerning this matter?


1 '-- s_ca_W_UJ_d--'-bY_, ---lL-l







5 • hearing, . as far as I am aware, th at you vioul d get Darrow


and then get Gompers, but you hai to get Darrow in order


·~t ';;;""


~~t·,
give your '.I


I


I
I


to g.et Gompers, or Vlords to that effect?


states as follows: "A witness may always be impeflched


by evidence that he has made at other times, statements.


inconsistent with his present testimony. II Now, the wit


jless has not, ei th er on direct examination or oncrOBS


examination, made any statement inconsistent with this


i¥lpeaching question as yet; he has not been asked,if I


MR FOtID: Obj ected to upon the ground no foundation has


been laid as to time or plac e.


THE COURT: O~ a:tion sustained.


MR tUGERS: Here in Los Ang el as, for th e purpos e of th e


foun dation, wi thin the last -- well t sinc e yr fums cmne


here this last time, possibl}" two ~eks, I think about three I


cloYs after he came, as nearly as I can recall it, the ax:- I


act place being the .Alexandria Hotel, as I recall it, the i


part 0 l' the hot el I em not informed about, but it is around I
I


the corner of Fifth and Spring. Now, the question is asked I


MR :ro lID: Obj ec t ad to npon th a g round that no foundati on I
has been laid for the asking of the question. If the I


court please, section 2052 of the Code of Civil Proc edure
, '


were possibly around about, but doubtless not within


Did you not say to llr Steffins ,I cannot
no


exec t words, there being"others than UrSteffins and


yourself ilmnediately present,. although other persons
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necessary for his one purpose, to convict l!r Darrow.


1,fR APP:EL: No, your Honor. Uaywe not show by his statement,


the int erest which he has in convictif\g ur Darrow? Can't


we ask a man on thevritness stand, now, you stated that it


'W8S necessary to convict ],{r Appel in order to conv:bt his


brother? .


THE COURi': Might lay your foundat ion for that. That has


not been laid.


lfR APPEL: That is wh at we are asking, whet he r or not he


told Lincoln Steffins at th e AI Em:andria Hotel or tlere-


Now, in that way we can show that he admitsdesires.


recollect right, Vihat his feelings are towards this wit


nESs, consequently there has been no foundation lei d for


the asld.ng of any impeaching question concerning his feel


ings towards this d'efendant.


THE COURi.': Obj ection sustained.


MR ROGERS: If8¥ I inquire the grounds, so I ma,y reframe it?


THE COURT: yes, upon the ground that whatever his. answer


might be to this qu est ion would not tend to contradict


anything he has already said.'.


sbouts, within twoweeks last past, that he wanted to get


1fr Gompers, or words to that effect, but that in order to


get Ur GODlpers that he must get ]lifr Darrow first. Now~ in


that respect, while he m~ hare no feelings against Mr


Darrow, we have a right to show that he is interested in


convicting Ur Darrow in order to get to th e obj act of his
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1 We don't have to ask the viTi tnesB, have you any ill-feeling


2 ~ainst Mr Darrow, the witness might still s~, no, I


3 have no ill-feeling egainst 1fr Darrow, but he may have an


4 inter(~st and a very strong ~nterest in convicting :M:r Dar


5 row, t\lthough he may have the kindest feelings toward him.
6 for the purpose of getting at something else. It shows


7 tl:iL e int erest , your Honor, it doesn t t tend to imp each th e


8 wi tness, it only tends to show his condition 0 f mind to


9 wards the case.


10 THE COURT: Well, you have to lay a foundation for it.


11 Obj ection sustained.


12 ]JfR :EREDERICKS: The witness has never said he had any


13 interest in convicting Gompers.


14 THE COURr: Obj ection sustained.


15 UR APPEL: We take an et:c ept ion.


16 MR roGERS: I will recall this witness after I find a c er


17 tain thing in therecord, otherwise then that, I am cbne.


18 THE COURT: Perhaps it might be well to dispo se of th e


19 question as to Mr Biddinger. Is it necessary to keep him


20 lo~er. He stated on the witness stand yesterday he


21 wanted toget aNay.


22 UR roGERS: yes sir. Yr Biddinger will be interrogated a


23 little further.


24 THE COURT: This afternoon?


25 UR ROGERS: Probably so.


26 1!R FREDERICRS: I think if counsel mmts to int errogate h


I
II__~ -=----.J







nee essary so to do,' until the clos e of thei r case t !\nd it


ought not to be n e::: essary so to do.


1


2


3


1m ROGERS: We will sUbpoena him, that iS,all t
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1if it is
I


4 THE COURT: The only point is this: It 'was stated by some- I
5 one on your side you would be able to state definitely I


I


6· this morning. Witnesses ought not to bedetained indefinite-I


7 ly.


8 1,{R APPIiL: We wills tand here on t he same po si tion th e


9 District Attorney has stood. we don't propose --


10 THE COURr: }Jfr Appelt I am only asking you whether you can


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


make the statement at this time. If you cannot, say so,


and that 'Will end lilt. If you can, l!r Biddinger ought to be


relieved. Can you make that statement?


1IR APPEL: We cannot, and we ask the court to 1 et ur Bid


dingee stlW h ere as our vli. t ness for the r est of th e case.


Ee is a witness here now, ~nd Vie ask the court --


'lHE COUR[': ],fr Biddinger has not yet been eccused t end so


far as I know he is not desirous of l:aving.


:MR APPEL: Your Honor, one witness came here and I sub


poenaed him in the court room, ~s your Honor will remember,


and he skipped; he\r,ent away, after consulting with my


friend down here, I won't numtion the na:ne. Of course, I


have no right to indulge in presumptions.


THE COURl': nr Appelt the question of the cross-e,:::mnination


is the only one that is involved at the p:esent moment.


MR APPEL: Your Honor has put it on the ground that the
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1 witness may not be here unreasonably detaye<i; that is cor-


2 rect. They should not be improp erly delayed. The re


3shoul dl:e no pretex~ of delay. We are expecting som e infor


4 mation; we cannot get infonnation on matters we telegraph


5 ed East for;,...e expect something --


6 i!HE COURL': some of you signified a desire to recall him


7 this afternoon. You do not desire to do so. that is all


8 i w.qnt to mow.


9 ],{ R FREDERICRB : I presum e Mr --


10 MRDARROW: I stated that to the court. I supposed it was.


H true at th e time.


12 THE COUR'"l': Th e court is not c ri ticizing you a tall.


13 llR APPEL: I will be f'rank with your Honor. Your Honor t ,


14 I had an engagement with a certain person in my office last


15 night. a telephone message after we left here last evening


16 to my cl eak indicated to me that they could not keep the


17 engagement) and I\vent to the beach h ere. and I came here


18 this moming. Now, after consultation with these perties,


19 I find their information is not -- and we cannot use their


20 information; we do not want to keep him.


21 THE COURr: That is all I\vanted to know when the cross-


22 examination win be completed.


23 MR.APE : I will be frank, your Honor. I know that th e


24 witness is not ve~ anxious to leave here. because he has


25 BOEKpressed it tome in a friendly interview t~t I had


26 wi th him outside here.


l I ----!!!!!....-I
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THE COURT: He said the ot her day on t he VIi tness stand
I


1


2 that' he desired to go to Catalina Island.. You do not


3 desire to further c ross-examine the witness at this time?


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


llR ROGERS: I am looking for som ething in the transc ript


which Mr Geisler cannot immediately find.


TRE COURr: We will take an adj ourmnent, then, until this


afternoon at 2' otclock~


(.Tury admonished. Recess until 2 P.M.)
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The gentlemen and the jury are all present


Is 1


2 THE COURT.


AFTERNOON SESSION. July 30, 19l2j 2 PM.


3 and you may pr oceed.


4


5 C .L ,A ~ E N C E S. DARRO'";,


6 on the st3nd for further direct examination:


7 MR. ROGERS. Q :,:r. Darrow, referr .~ng to your 80nversat ion


8 with ;,:r. Harrington, 1 03.11 your attention to ;.:r. Harring


9 ton's relation of the alleged conversation in which he


10 quoted you as saying that you had seen ~hmidtie at Chicagoj


11 that be had COiTe to your house, and you remember the con-


12 versation, do you? A 1 do.


Q After the Times disaster.13


14


15


thing as that?


life.


A


Did you ever tell hin, any such


1 never told him any such thing in my


16 Q. Well, did Schrr.idt ie come to your hous e in Cb icago '?


'17
A He was nev~r in my house. 1 wouldn't know him from any


1 did tell him something18 stranger that 1 never had seen.


19 from which he might illiagine it.


20 Q What was that? A 1 told ~!.r. Harr ington on one occas ion


that somebody tad told me th:3.t he once was a wi tness in a21
22 case 1 tr ied.


23 Q, That Schmidtie W3.8 once a witness? A 1 have been so


told, but 1 have no rrore recollection of it than 1 tave of
24


any en ildhood occurrenc e. 1 neyer saw hi n, ttat 1 kr.ow of.
25 .21A :.:r. Fr.,~klin in his testiLony quoted you as hearing a


.t . "'n '~h he spoke of Captain White or Cap.convers;... l.on 1TI ,,"1 ... ,
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1 Wl:ite, whatever title he may have, or a man named C. E.


2 White. As a matter of fa~t, did you ever hear or know


3 C. E. White from any SmtfC§ wl;atever, or Captain White, or


4 by Vlha tever name he may be known, prlicr to the commence-


5 ment of this case or prior to the preliminary eXJ.mination


6 of Franklin? A 1 never heard his name mentioned until


7 after Franklin's arrest, then, of course, it was pUblished


8 in the papers. Up to that time 1 never knew there was such


9 a person.


10 Q' Well, did ::i~r. Franklin ever mention him to you?


11 A Never.


12 Q. ::'r. parrington, speaking of the Loch-wood matter, :.;r. Harrin


13 ton said in his testhlony that after the arrest of Franklin


14 you .t. called hinl into your office and that you appeared


15 nervous and t1;at you--that 1;e asked you if Franklin could


16 ir,volve you in the matter in any iV ay, and t na.t you said,


A No such


Now, did any"Yes, nrj God, if he sp eake 1 am ruined. 11


that day at all? A 1 have no recollect ien on the sUbject.


He might have come but if he did he never heard any such


stateoient from me, fer 1 never made it ar"d it. doesn't sound


Q Did you have any conversation like that, ar that ir: sub


stance, or words to that effect, or anytllir.g .i of that sor


such thing as that ever happen in the world?


thing ever happened.


Q Do you remember t1;at Harrington came ir.to your office


1 ike IT,e.


17


18


19


20


21


22


23


24


25


26~







more question about that conversation or alleged convel'SU-


Q On looking over the record, 1 am going to ask you one


bunch of currency or anything so that Harr ington could see


it and say anything to him about the currency or any woney


at that conversation, or anything fror~l vih ich t1;e conversa-


"'loth ing fDom wt ich any such thing could. 'be inferr ed.


1 didA


Yes.A


I will ask you if you ever held up a parcel of bilJs or a


A


tien out on your porch with ~rr. Farrington.


tion he attempted to r elate could be inferred?


Q


not.


1


2


3


4


5


6


7


8


9


10


11
Q, Did have such bunch of money? A did not.you any 1


12 Q Did you tel1 him that got bunch of or anyyou any money


13 piece of money or any aJI,Qunt of money fr~ O. A • Tveit IT,O e t s


14 bank, or ,myth ing else of that kind or nature or char-


15 acter? A I never nlade any such statement to 1;im.


16 Q 1 call your il t tent ion, now th at 1 am onthe Lockwood. rHat-


17 ter, to your f!!otive or lack of motive, rutter, for atten:ptiJgg


18 to bribe any juror. NOVj, 1 call yom' at tent ior~ to th e fact


19 that Franklin was arrested on tbe 28th for an attef!;pt to


20 bribe tockwcod on that day. ln a general way 1 cull your


21 attention to the sUbject and ask you if at that time you had


22 any expectaticn or belief teat the case of t1:e McNarnara


23 Brothers 'lioul d be tr ied by any jury tta.twas be ing impanel ed


24 at that tiffie, on whict this juror, alleged to be bribed,


26 Q FOw, in y-ur own way, ~,:r. rarrow, tell this jury


A 1 was very conf ident it would not be tr ied25 might sit?







THE WITNESS. Will you excuse me, your Honor.


THE COURT. Go ahe~d •


MR • ROGERS. 1 do not want to conclude the Lockwood matter


Without ~u. Darrow's explaining why--


THE COURT. For tte pres ent ycur other q,ues t ion is with


cirawn7


MR; ROGERS. No, air.


THEW 1'J'NESS • No.


1
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p 4


5
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17


18


19


20


21


22


23


24


25


26


tell this jury why you beliNed it would not be tried;
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Why
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and


No.


dence itself, but


think we are en-


int errupt ing •


why he didn t t


let them ask him,


such and such had


will nec essarily be a very


the testimony of witnesses who


to the stand, and this wi tness,


M~;i~~(}ffi)"~i-t,bgJ.~§..:.n-=-ra:and.not di


rected to some specific subj ect. The law P'Ii:fsumes,~"th7e


answe~will be elicited by questions so that the oppo~
. /


site side may know to: ,mat subj ect matter the "fess'


attention is being directed; if they could ask a g'eneral


<Jlestion of this character, th<;y might as wenft the de


fendant on the stand and say, "Are you gUlty' of this


1


2


3


4


5


6


7


11 you have any motive for bribing juror


12 Tell the jury why.1f It


8 charge? No. Tell the jury why


9 1 et him testify to everything.


10 little narrovver than that; they say, "At that time did'


18 facts question by


13 the question to which we object, an


14 titled, if the witness desires to


15 have a motive for bribing Mr


16 if such and such a thing was


20 long


21 have


17 such and such a conversation,_ and I et them ask for the


19 Now, the question


22 even though he be the defendant, and I do not':,ant to


23 interrupt his narra. ive right along \nth obj actions,


has a


. obj act to this question as being too


wi tness , °
L-_--~


24 and therefore,


25 general, indefOnite, irrelevant, immaterial, incompetent.


26 UR roGERS:
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i


ito do wi:th it, and in answer-


ask~d him if he knew anything


..onor very wisely observed at the time the mat


before your Honor by other wiY~Sses; we
I .


state of mind of the def,ndant. Now, I
/


he wer mew anything about the Lock~
!


right to indicate his s tate of mind at the


ter was


were getti


have asked


words -- but I have


i/


wood matter, ewer gave Franklin ,any money for that


purpo se, of bribi LockWood, if he Iter knew that they
l"


down there at Third and Los Angeles-
I


although I have not ed him t ~t question in so many


about it, if


ing here, he Now, he, being the de-
/


fendant, has a right to Say to jury what his condi-! . !


tion of mind was at the/time. not need to put that JI
into a dozen question~ if you r Hono pI eases, I merely


am asking him what h.!.s state of mind I s to show immediatel I


following his cons~eration of the Lockw to show I


that he di dn t t hate any reason 0 r any mo t i that kind,


beli wing trat fte proceedings initiated on roth would i
eventlb.a.lly res-hlt in a plea of guilty, that he . d not 1


have any mot~e whatsoever, he,' knowing the procee ings and I
Franklin np{ knowing them, other persons not I
THE couruv{ The only obj ection here is as to


the qu~ion. and


tioni' to


,
i'1


2


3


4


5
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7


8


91
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24
I


25 I
I


26 I
!


I
I
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the at t ention 0 f th e wi tness to


tancethink,


",/'


/
MR ROGERS: I will/wi thdra\v the question, un der your Hon-


or's suggest}o~


wants him to begin, and I et him start frZ nd asking him


what followed, and give them a chance ~ obj act if they


desire. It is merely a matter of f~.
//


MR ROGERS: Very well; it is meI/ly a matter of f,orm.


THE COURT: But it is the ~Of the court to preserve


the rights of th e prose/'Jl'tion to interpose prop er obj ec


tions if t hey so desi"re.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 Q Mr furrow, yon have spoken of not mowing anything


16


17


wMtosever of the attempt to pass any money to Lockwood,


of Franklin's attempting to bribe Lockwood, and not know-


18 ing anything ab ou t Lockwood himself, or Whi te. Now, I will


19


20


21


22


23


24


ask you, pursuant to t tat, with respect to any lack of


motive that may have existed at that time, whether or not


at that time you relieved that any juror that was call ad


that case, or "'las impanel ed in t tatease, Lockwoo d among


them, or Eain among them, or anybody else among them,


would wer be called on to determine the issue in that


case?


MR FORD: We obj ~t to that on the ground that the


has a lready been asked in substanc e, an d thecQlJ):it!t~







1


2


I~


answered that he was confident that the jury v.ould not


try that case; it would be settled.
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3 MR BOGERS: Very well, with that concession, you may ex


4 pilain--


5 MR FORD: It is not a concession --


6 lcTR ROGERS: That answer, if you desi re to do so, and say


7 why you beli wed thus.


8 MR :EREDERICKS: As I stated before, if the witness will


9 confine himself to t he statements of facts.


10 MR FORD: It might be calling for self-serving declara-


11 tions. 7.e o~ ect to it on the ground we obj ected before,


12 it is too general and indefinite; might call for s elf-serv


13 i08 declarations, and a number of other objectionable


14 things, and that it is incompetent, irrel91ant and imma


15 terial, and section 2044 provi des


16 THE COURT: O'bj ection sustained.


17 MR ROGEHS: DOes your Honor mean to my I cannot B,sk him


18 to e:h."Plain his ansvrer.


19 THE COURT: No sir, I don,t mean to fay that.


20


21


22


23


24


I


I
I


I
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and otherrrise Where this Burns detective w~s and t~at


and ask him to recite those instances from tin'e to time by


1 w ill not j
stand on tha


1


One day a man carlle to 4.y office who told me


I


1 call ycur attention to the ma'tter of Diekelman, :,!r.


Go ahead •. A


59/1
MIL BOGEns. Q Explain the lar.t answer you gave.


THE COURT. Put i:,~r. RogerG, I mean to say you cannot ask a


MR. ROGERS. 1 take an exception to the ruling.


as k any more ques tiona on the sUbj ee t . You can


!


Darrow, and 1 will ask you what was the first time tbat you


knsw anything or heard anything about Diekelu:an? A Well,


1 relJ;ember, the name Diekeln,an.r don't recall just when


this incident happened, but 1 can tell ye·u the incident.


Q.


rul ing if you 'want to.


in the narration of those re gotiations in any wc..y yeu see fi ,


simply asking him what folJowed from one to another. That


gives counce1 a chance to interpose the objection, and pre-


question that will call for a long historical reaitatio~, as


this obviously will, except by question and answer, giving


without feeling forced, as they rright, to interrupt the witn s


in the mitldle of a sentence; that is the thing 1 desire to


avoid. You have a perfect right to start. this witness out


to the prosecution a proper time to interpose objections,


vents tre interruptions that the COUI't desires to avoid.


Q


he lived in the' touee with his sister wrere a Burns detectiv


and his wife Jived; that he had learr.ed throuet telegrams


his wife to con,e to Albuquerque r!,?'l: MexiCO, --that J.s, the


1


2


3


4


5


6


7


8


9


10


11
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:l 13
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23
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1 detect ive Ts wife, 1 mean. And that this man, whoa e name


2 1 cannot recall, but who was a Burno man, had a man by the


3 name of ~iekelman, who had been a clerk in one of the Los


4 Angeles hotels,hiding him out at Albuquerque, New Mexico.


5 1 already knew the nan:e of Diekelman ae being one who


6 we, at least, wanted to interview, and find Gut if he knew


7 anything about this case--tbat case, of course. Well,


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


while the conversation was on M~ Davis came in, as he waB


With me most of the time during the progress of the trial


and the events preceding it, ani we went over the SUbject.
"-


......... .. o~_2{",_:.-.o.


We asked Mrs. Darrow's brother, who was then working wi th us


to go to Al buq,uerque, New Mexico in company with someone


else, to interview Diekelnian and get bim away fromtbe Burns


man, to take him to Cbicago or some other safe place, where


we could get him if we needed him, and to pay his expenses;


and he started. T1:e r.ext 1 heard of that was newspaper ac


counts and what purported to be newspaper interviews that


Mr. Freder icks was going to arrest my brother-in-law upon his


returr" for haVing tampered With the witness in ':",


Al buquerque. We had enough on our hands _already and)
_--e:- - - 5' --


advised him, t~t i~ .ILY bro~hyr:_~'t9_~ ...t-~~AW.a~


until :,1r. Fredericks had a chance to read the statutes, or


something of that sort, and forget it.


Q. Well, as a matter of fact, the first time you heard of


Diekelman he was out of tl:.e state, wasn't he? A pe was,


had never been subpoenaed in the case by anybody, and we


23


26


25


24
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had the same right to take him to Chicago that they had to


take h in; to Albuquerque.


Q Did you have any idea of suppressing his testimony or


getting him in Chicago and hiding him? A Pe was sent


to the biggest restaurant there, and we had no idea of


hiding him or letting them hide him. A short time after my


brother-in-law returned and stayed with me until the end


the case and he was not arrested yet.


WeI J., did you ever te 11 Harr ington at any time or place


or under any c ircun1stances that you had had Hammerstrom,


that is, your brother-in-law, go to Albuquerque and take


Diekellran to Chicago, 80 as to get him away, so that he


could not be a Witness for the state or anything of that


kind 7 A Something of that kind but not thalt.


Q What was it? A 1 told him the facts; that we had-


he knew the facts all the while too,-l will add that-


tha t we had Mr. Han-merstrom go to AJ. buquerque to get this


witness ~vay from the Burns agency, who was then hiding


him out, ani take him to Cb icago, 60 we coul d use him ifwe


needed him.


Q Had you been informed then as to what, perchance, he


might testify to if called as a witness! A We r:ad heard


that he was a clerk in a hotel and did not identify


J B YiCNamara as J B Br ice. 1 was not sur e. 1 had


never seen him or none of us had ever seen him--we propose


to 6 e e him.
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1 Q When he went to Chicago, so far as your information


2 went, was he hidden out or as a matter of fact was he taken


3 to one of the most prominent hotels in Chicago--one of the


4 best known hotels there? A He was taken to a hotel that


5 is probably on a street the corner of which more people


6 pass than any other in Chicago.


7 MR. FORD, Just a moment as to what occurred back there, as


8 far as this iV i tness is concerned, would be he ar say.


9 MR.ROGI~S, No, it is not hearsay. They are trying to--


10 MR. FORD T'lar don me.
I


11 MR. FOGERS' You are not on your feet.


12 MR. FORD The court said we need not be on om.' feet, at


13 one stage of the case. We object to the quef:.t ion as in-


14 con,petent, irr elevant and imlr,ater ial. The witness was not


15 back thers, and an answer what happened back there in Chi


16 cago must be hearsay, as far as this witness is concerned.


17 MR. ROGERS, 1 didn't ask for that. 1 asked for wt.at he


18 understood. It is his state of mind.


19 THE COURT, Objection overruled.


20 MR. ROGERS, Answer the question.
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I heard Dicke1man testify tha.t he stopped at the lIfo ITi-


2 son House; it is on the corner of Clark and Madison. I


3 guess more pelfrp1 e pass there ever:y day than any other cor


4 ~el!1. It is not the best hot el, however, 'but the prosecu


5 tion B,nd the Buns, peopl e !mew "\;\11. ere he VIas from th e mo-


6 ment he left very soon after he left Albuquerque, and


7 they got him.


8 Q. Did you have eny int ention of hiding him out, 0 l' depriv


H I ing the trial 0f him as a wi tness?


10 11TR FREDERICI<,13: We obj act to that as calling for a conclu


11 sion of th e wi tness.


12 lJrR BOGERS: It is his int ention.


13 MR FREDERICKS:" The fac ts should sp ffi.k for themselv as,


14 "mether C'. man has guilty lmmvledge, is for the jury to de


15 tennine from the facts testified to.


16 :MR ROGERS: But the defendant may e1 vays testify to What


17 hi s int en t i on "vas •


18 MR FREDFRICF..8: I doubt it.


19 TF.E COURT: Obj ec tion overruled.


20 A No, I had the intention of getting him av~y from those


21 people and usirg him if I could, cloUd he was given money to


22 come back if I coul d not.


pectfully to the District Attorney's office, but the Dis


trict Attorney, too.


By "those peopl e" whom do you mean? A I mean the23


24


25


26 I


I


Q


Bums people, especially. Might refer a Ii ttle more 1'es-







1 Q I call your a tt:antion now, to the matter of Bidding ere


2 DO you know a man named Guy Biddinger, of Chicago? A I


3 know a Guy Biddinger; I 'l,iOuldn t t say I knew a man by that


4 I name.


5 Q When you first mw him or kne.;,r of him, \".here V1as he?


6 A I had hEard his name in Chicago 'before, I ever saw him.


7 Q In V/hat regard.


8 MR FORD: Letts see that last answer. (Last answer


9 and question read by the reporter.) Object to that as


10 hEarsay, incompetent, irremevant and innnaterial.


11 MR FREDERIClffi: Cantt prove reputation that vay.


12


113


14


MR HOGERS:


THE COUID':


MR ROGERS:


Not proving reputation.


Objection sustained.


Exception.


15 Q You say you had heard of him in Chicago. YJha t do you


16 mean by t rat answer?


17 MR FORD: Obj ected to as being English and self-explana-


18 tory; incompetent, irrelevant and immaterial. This wit


19 ness is pr'esumed to mean what he says.


20 THE COURI': Obj rotion sustained.


211m ROGEP.8: I&ception. \~ll, vJhen you first met Eidding


22 er where 'l,1as he? A In my office.


23


24


Q V.here? A In th e Ashland Block, in Chicaqo.


Relate the cirdumstances of the occasion, what hap-


Obj ected to upon the ground the foundation as t


pened.


MR FORD:


25


261
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1 time is not laid; persons present.


2 :MR ROGERS:" The question calls for it.


3 }[R FORD: We object to that portion of it v\hich calls for


4 I the SUbstance of it until the time and place is laid.


5 MR BOGERS: This is th e defendant) and not an impeaching


6 witness.


7 MR FORD: Ii Witness, just the faIlle •
..


8 MR roGERS: ue is not an implRchi11!S witness. He is the


9 defendant. They a re violating elery rule of ecamination


10 kno'\'m. to the law in the examination of this defendant. We


11 have a right toex:plaineTery·thing, how it happmed, the cir-
I


12 cumstances and what this witness' view vas, relate wmt ha


13 pened and all about it, if your Honor please.


14 MR FREDERICKS: We might have no obj ec tion if we only


knew what time it vas.


THE COUID': All that is disclosed by the question, it


migh t have been 20 years ago.


18 'MR ROGERS: On the contrary, I am not sufici ently foolish


19 to ask anything that happened 20 years c~o. I refer par-


20 ticularly to the circumstance of his meeting Biddinger


21 withrespect to this case; the witness knows it; counsel


22 knows it and everybody knows xt.


wheth er they had met before. If it is the fi rst meeting


We didn't know it, because Te didn't know23


24


251
26 !


I
I
i


l,rR FREDERICKS:


in regard to this case, we have no obj retion.


MR ROGERS: That is exactly what I mean.
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1 THE COURr: The -time is now suffic-i ently fixed.


2 l,m FORD: If the court plEase, there might be an entire


3 difference or conflict of opinions between witnesses: as


4 I to the dates, and they v.rill be so far apart as Gvidently not


5 to refer --


6 THE COURT: I think when this is confined to the first meet-


7 ing in conn ection with this case, that that calls for an


8 answer fixing the date.


9 MR ROGERS: I might, as a matter 0 f fact, go back 20 years,


10 and ask him when he first met him, as far as that is _con


11 cerned, cmd have an absolute right so to do, and the ex-


12 I tent of hisfriendship and all a,bout it.


131 THE COURT: You have that right to ask -that question.


141 lfl."R ROGERS: :M'y question was expressly directed to that.


15 THE COURT: Anyone vloul d have th e right to know vmat time


16 that vas, and make their obj action sUbstantially. p_s the


171
181
191
20


21


22


qUEStion now stands, it may be answered.


llR FORD: If the court please, Mr Biddinger -testified the


fi rst time he met Mr Darrow was at the Union restaurant


on June 5th, end t hat three days late!', about June 8th


or 9th, that he had met Mr Darrow at lIlr Dar:~'ow's office.


Now, th ere are two di fferent occasions.


23 TEE COURT: You can cross-examine him about t mt.


1fR FORD: V/ell, a.~ I understand the testimony Mr Darrow has


stated here that the first time he ever met Biddinger


at his office, a.nd consequently, from that I--


24 '


25 ,


2G !
!







1 MR ROGERS: possibly Biddinger lied.


2 MR FORD: I would presume t hat he claimed that Bidd-


3 inger is lying, Cl.nd that he d'idntt meet him on June 5th.


4 Now, in order that we w.ay match the testimony together and


5 see what is denied. we are entitled to the mte. Counsel


6 has a right to go back 20 years, if he wants to, but he


7 must fix that date.


8 THE COUR[': I think this question as nowframed calls for


9 an answer fixing that day, whEn did you first meet Mr


10 Biddinger in connection vfith this case.


11 1lR FREDERICZS: If that is the question


12 THE COURT: That is the question, is it not, Mr Rogers?


13 MR ROGERS: No si r.


14 THE COURT: Let t 5 have th e question. That is the 'way I


15 i understood it.


16 I the reporter.)


171
I


18 I
19


20


21


22


23


24


25\
26 !


I


I
I
I


Read the question. (Last question read ~
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5 1 MR. ROGERS. Relate the c ircums tances of the oecas ion of the '


2 first meeting wi th Biddinger.


3 MR. FORD. ObjectB~to upon the ground no foundation as to


4 time.


5 THE COURT. Objection overruled. Answer the questicn.


6 .A Ther e is a possibil i ty that 1 might be rr.istaken. Tter e


7 were two meetings, one at my office, and the otber next


8 door at the Union Restaurant. 1 think my office was first.


9 Barely possible'the other was first. It was about the first


10 of June, there Jcame a man named Turner, whom 1 had known,


11 belonging to a detective association in Chicago. Ee bad


12


13


14


done some work for me in Idaho and on various other cases.


MR. FREDERICKS. That is Turner?


A Turner. Wrether Turner saw me before he brought Bidding l'
_.~-


15 1 don't know) but he brought Biddinger. Biddinger to]d me


rr,aticn to Burns.


16


17


18
t~~/-


~ .. 19


20


21


22


23


24


that he was workir~ for Burna and very close to himj that


he want ed to furnish me informat ion and get sorlie money for ~ •


11iR. ROGERS. Q information about whati' A Pe wanted to
lllat ion


furnish .mcinf6r/ about our case and the people connected


with the organization With whorrl Burns--who were giving infor


Knowing he was a deteotive 1 had no dOUb~


but what he would be glad to mal~e some money. 1 asked hin;)


\/?f:at he knew. 1:"6 told me that a mlmber of .n;err,bers of the


International of Bridge and Structural Iron Tcrkers were on


:,:1'. Burns p~y roll .ar:d reported to him regu] arly and that
25
26 he could get me their narr,es j he told IT,e th at furne r.ad


every~bere connected witt this case; he told me that
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had men on the racific Coast whom we trusted and who were \'


connected wit h the Burns agency, stiJ 1 draw ing money from us.


1 to Id him that 1 would be gl ad· to pay hirr: for any inforrra-


tien he would give me and 1 told him, in my absence, he'


couId r epor t any inf or Il1' tion a bout 8 ucb mat t er s to Ttor ne.,r /


and told Turner where he could write to me. He prorf.ieed J!"
.,....r


to make reports. I didn't hear from tim for sonetirne,. 1 gav


rim no money, 1 told bim as tte work developed if it amounte'J


to anything I waul d. He said when he came her e te was (


going to have an office next to Burns a.-r:td he would keep me )


posted about cur men who were in the confidence of Burns J
Q ~, t~o~.\3_12_,Ycu.I .oan:e.i' A Yes, and he probabl~
said he would give me other information from Burns's OffiC7'1


he told me nothing about the matters he related here in '


reference to J. B. McNarrara but he told me what 1 have /


16 related; Tte next time 1 saw him, 1 saw him in Los Angeles,


17


18


I think a letter or two and perhaps a telegram or two passed


between Turner and nyself in reference to his coming, or wha


19 he had, and in reference to a request for Illoney whioh, to ~.~,
swered . -~


best of my remer::brance 1 ani," by what he had first. The20.,


ca" led llle up at my hOJ1.Be by telephone , but 1 lEigh t be wrong


about that. Anyway, 1 saw h 1m at the Al exandr ia Pot el and


he told me again that ~,tr. Burns was gett.in.g all kinds of


inforffiation in the central office at Indianapolis, which we )


next tin:e 1 saw him 1 saw him in Los Angeles and 1 think he


had before suspected, ani that he was gettir.g· ir::formatien
25


21


22


23


24


26
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tbis coast, and especially from Clancy, who was a meD:b~


of the executive board. Jl
\


Q Executiye board of what? A International organization \


4 of Br idge an d Structur a1 Iron WorkeMB; he to 1d nie als 0 that


5 he had men in my own off ice; 1 already knew he h.'ld one;


6


7


8


1 had received from the Burns office, through a man 1 had


there, a report from my office fron, their man in my OffiC")


80 1 knew tha t.


9 Q That is to say, a n!an in your off ice had been ah ipping


10 reports over to Burns agency and you were getting trem back?


was trying to eat one, anyhow, 1 don't know how it came aut.
---..,.,..,- _""""~_•."_·""""·"'·""·""1· r,."...-,._"", _...,...--".•'"__......,>. ,,,·_,.-<·,,·-,.......'-~.-~M""' .•_.......-......·<_·.-"'_,_.,.....'...,~_···,.;.'~-'


Q Pardon me, a case of dog eat dog? A 1 don't know. 1
---.....--. ....._,..,."""'_c·~,.,...., ....c."...~""·,._..,..-_""'~....- ..~,·~..~"''''"· .._'-_·......'''__·~.r-..- -~-~---


A 1 got them back and got them yet,· so 1 knew that f!,uch.________.,.....~~"'~ ....."._~-- ...- ....-'---~ __----....--.-------'--.."'.--.~'''.~c..-


i


I


I


1 heard that the fir


Clancywas a traitor to the


A 1 knew that detectives were in every labo~


80 1 could find out if


Q Go ahead.


tell me it was a careless job at all;


A Yes, where it was perfectly safe, :md '.~l". Biddinger did


organization in the country and Guy Biddinger said h'3 would!
I


give nte specif ic informat ion and that he was going to San )
II


Francisco within a day or two and he would put me in touch


t
cause of his con/rades, and he asked for a thousand do1Jaro.


1 told him 1 thoug~t that was too much, at least until 1


had got something ,but 1 told him 1 Yiould give hin, $500.


1 gave it to him in the buffet--l don't know as 1 need to


explain that, it is a little buffet down at the--


Q One of those hack-like places adjoining the saloon?
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the legal i ty or eth ice of i t7 A Not only l~al but
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1 gave it \


legal, in r~


time when he testified on the witness stand 0


to him for that purpose, which was perfectly


opinion.
~-


Q, nave you ever had any reas on to change your llJind
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1 MR FREDERICKS: That is ol::d ected to as calling for a con-


2 elusion of the witness mn immaterial matter.


3 THE COURr: Obj a:: tion su stain 00.


4 I lJR FORD: I move tostrike out the answer Dn the same ground


5 MR ROGERS: Let us hear that question and answer -_


6 MR FORD: We obj act to it --


MR ROGERS: I am entitled to be heard.


THE COU:-{l': Yes, read the question.


lJR HOGERS: Read the question and answer.


(Last question and answer read.)
\


A I d~:r:l:~t know. \


produced in cour.t.~,. I
it <Yer to me be-


he'Vas going to go


that he b1. eN there was going to be a meeting. t"hat


thereafter and had a conference vrith him and he told me


if it is, Mr Fredericks ought to turn


He toChd me


between Burns and Clancey in Mr Olderts office.


whether it is the same money that was


cause he did not ERJ:'n. it •.
~'K~.,."'4,,~_··__-A-~ . •"


MR HO GERS: I gu ess it should go out.


it was a wise suggestion. In a short time I got a vr.i. re I
I


and I answered that I v/Quld be there, a.nd I went. It I
I
I


seems to me I called him up at the St Francis. I think
f I


I got Burns on the other end of the telephone instead of I I
Biddinger, but anyway, I got holi of Biddinger very soon


11


12 I
13


14


15 to San Franci sco in a few clays and he Vlould wire me w11 En


16 he got there, and have me to come out, and he suggested that


17 I had better not use my own name, because Burns might get


18 hold of the telegram; coming from a detective, I thought


19


20


21


22


23


24 I
I


25 I
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4' I didn't tell him I wanted to get than together so that


Q


anybody -- I am not a detective -- he asked ~e for more


know so that I could- find out and see them come tog ether.


for a.nything in this world, a,nd certainly not for catching
)


I vlould g et credit for catching them -- I n wer ask credi t


______'=:.c"' _


Clancey ""8 a member of theex:ecntive board of ~truct- ~


ural Iron Workers? A yeS sir; and that he would ,let me \
i
\


\
\


in the palace F..otel; whether one of th e bills vas on Bed-


ford, Maine, I don't know -- I gave him $200, and he was to i,
notify me, and I gave him my telephone address /


_.---~....


money, and after consi derable haggling t I f!P.ve him $200 more


1


2


3


5


6


7


8


9


10


11


I n fNer got any notic elIr Clancey should come tog ether.


12 I Q
13


Notify you elf what, lrr Darrow? A When 1,rr Burns and


but I do not believe Franklin ever used those words.


suggestion t hat he get on the t rain and that somebody


I do notvant to be too c ri tical,


Biddinger at Chicago, South Chicago.


Well, you remember that he said something about yourQ


dent his nut for him, or hit him in the head, or something


of' that kind, and take something 8JNa:',{ from him. Did any


thing of that kind ever happen on the face of themrth?


VIi tness stand.


and I never saw him again un til I bBaard his story on the


1m ROGERS:


MR FORD: .rust a moment.


1m FREDERICKS: yes, those words, Mr Reg ers' expression of


the SUbstance of it, is a different thing.


THECOURr: I think the substance of i't is testified to.
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1 MR FREDERICKS: I think the qu estion is a little ambiguous,


2 and if the court will indulge me to have it read again,


3 I noticed an ambiguity in the question.


4 I THE COUT{[': yes, read it.


5 (Last question read.)


6 llR FPEDERICKS: It uDi d any thing of that kind ever happen"?


7 I suppose counsel means,~s Emything of that kind ever


8 fRid.


9 I :MR ROGERS: yes. Did you ever sugg est toUr Biggi~.~I'.::..


10 "vithdraw the question. Did you€Ver suggest or intimate


11 \ to Mr Bidding er that he should take a train wi th any


12 evidenc e wm tsoever, to get his head caved in and get


13 somebody to hit him, orttat he should be jumped by some


14 I bodyf and his things taken away from him, or anything like


15 I that, or in SUbstance or purpo It whatsoever? A The first
I


16 I time I ever heard of suc h a thing was when he tea ti<f'ied.
I


1TcHamara f!ai d to him?


that train tog ethe.r, did you know that such a man as J .13.


At that time, at th e time he and J .B.McHamara were on


22


23 I Q,


24 I


17 Q Was any such thing in your mind? A no.


18 Q, Or didyouwer f!ay such a thing in any form or English,


19 or slang or anything of the kind? A I would not know how


20 to carry out such a thing, and I never said it.


21 Q, You heard Hr Biddinger'S statement about vhat J. E.


A yes.


25 1,{cHamara lived?


26 MR FREDERICKS: That is oQj ected to 8.S innnaterial.
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1 ]JR ROGERS: I just v.ant to ,sin'k that error of allowing


2 that testimony in.


3 J,fRFREDERICKS: There is no contention t1:at he did know


4 I J'. E. McNamara did live.


5 MR ROGERS: ThEn, v.hat in the world is that testimony


6 put in the record for?
...


7 MR FREDERICKS: Everything in th e vrorld. He found it


8 out afterwards, and Biddinger became a material wi tness to


9 that fact, but at the time that they were on the train, he


10 might not lave known that J'. B. McNamara existed.


11 :MR FOBD: This is 'What J' .B. said, not vbat 1fr Darrow said.


12 lJrR ROGERS: yes. I suppose M'r Darrow is to be bound by


13 thestatement made by McNamara to Biddinger at a time when


14 Mr Darrow didn't knoW' that McNamara lived on earth.


15 JlJR FREDERICKS: I cannot help but think c oun sel knows th e


reason that was introduc ed, to show that this man Bicaldinger


was a witness to a confession made by J'. E. McNamara and


ThfR RO GERS: Read the question.


THE COUR[': Obj e: tion 01 erruled.


answered, because yesterday he said he never heard of


There is another ground: it has been alreadyMR FOBD:


as such wi tness his testimony was that }Ir Darrow tried to


induc e him to fo rg et that tes t !mony. Now, th at is the ma


teriality of it, but whether this ,v.i.tness knew l.fcNamara


at th e time is not material, because it is €ll'i dene",e' he was


not hired at that time in the case.


18


19


20


21


22


23


241
251


I
26 !


I


I
I
I
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1 I J. B. until after he was arrested.
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2 1m ROGERS:


3


4'


5


6


7


8


91
10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 I
I


26 !
I
I
I
i


It is·too bad if it had to be answered tw'ice.
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17p
2


3


THE COURT. Do you want the queGt ion read, l.:r. Darrow?


A No. It is overr ul ed?


TPE COURT· Yes, it is overruled.


5


6


1 never heard ther e was any Buch person as ei tber one of )
f


them, either .T B or ;r J, cer tainly never heard of J B . Ji
and if 1 had ever heard of J J it was so incidental 1 di~


ot recall it.


against hirr,.


A Biddinger never gave me inforrr,aticn as tothat kind?


ing whatever.


testimony or anything of that kind? A 1 made no sugges


tion of arything of that sort, and 1 gave him the money for


the purposes 1 have indicated and for r.o other. ,:.Te did have


Q Did you know it or hear of it or suspect it ~ntil he


told it on the stand here? A 1 did not.


Q. Did ~e S:1Y ar.ything to you abuut that? A He said noth-


M-R • ROGERS. Q Did you ever knc:rv fron. any staterrent of


Eiddinger 's or anybody' s els e that J B McNarriar a ever made


Q Did you try to induce him to forget it or change his


any confession or said anything to Biddinger that you


regarded as material in the McNamara case, or anything of


what he was going to testify to in the case 1 was trying


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23 a letter written to me enumerating certain things that he


24 1:new or had, but 1. never asked hini f or any ttr ing at any time


hinl for anything or expected to get anything or tr·


anythir:g excepti ng th is inforutEt t ion. 1 didn't-ge-t


25 .cr paid


26_lt~ get







1


2


that.


Q Except ing the inforne. t ion as to the
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"


people who were )
..._.,;1,~J


3 trai tors to yourself in y-:,ur OViD canip? A Yes 0 Nei tber-


4 ~ere is one conversation, the only thing he stated there,


5 perhaps 1 ought not to sUt",gost i t-


6 Q Go ahead.


7 MR. FRE:CERICKS· Ask your oqn question so that we know what


8 it is.


elusion of the witness on a question of law.


stuff out of the office wh i1 e he was sleeping.


MR • ROGERS. Q 1 will ask you if you had any idea at the \
\


time of the transactions that there was anything unethical,\


\


I
l,


i
i
j


. ,
I,


Fe~
t11 is cas et


-Aposted.


All right.


1 haye a right to a conclusion of the witness.


That 1 never heard of until he testified to it.


and would keep me


A


have an office and 1 w~s going to come up here and get


information as to persons who were traitors to yourself,
I


who, as a ffiutter of fact, were pretending to work for you1
i


!
MR. FBEDF.RICKS. That is objected to as calling for a con-


illegal in ycur transaction with an agent of the Burns


agency, a private detective agency, in order to procure


say he Was going to be close to Burns durir.g


~.';R • ROGERS.


MR. FREDERICKS.


9 THE WITNESS. Captain, it was a statement he was going to


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


n.atter for the jury to determine when properly sutmi tted
25


26


MR • rnrDF.R leKS. As tc whethc;r i twas illegal or not is a
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


to them, and even if this witness did not think it was


illegal and perchance it were illegal--l will make a hypo-


thetical case--even if the witness did not, or a defendant


as a Witness, did not know that the act was illegRl, never-


tteless that if it were illegal it w6uld be ignorance of


the law and would be no justification for his violation, and


therefore the question is immaterial.


THE COIN. Objection overruled. Answer the question.
;_~,-~~'"C:~~"\_ ...


\A 1 did not th ink any ir.-forma t ion lcould get from Purns t s


office on the SUbject could be either unethical or illegal,
.. ,~.-"'_._' -----,::::-::::=---------


and 1 thought Jt was absolutely necessary and 1 know it. ",,/-,....,-.-..._-~ ~.._,-~"'-~.,,"'~ .. -;~:.:_, .....,_._- ,-.--.


Q :.Ir. Rogers. At that time did you know anything about


tr.e methods of the Burns agency in having members of their


agency employed in their cases on the opposite side, fur-


nishing information at the same time to the Burr..s agency?


16 un. FREDE?'l(':KS' That is objected to as immaterial.


17 I'.'R. ROGERS. It accounts for a certain incident--


18 TPE COTJRT. Objectio'n overruled.


19 A 1 had read his stories about it, 1 had had the experience


20 in n;y own offi ce, I had known fr on, 10 or 15 year s exper i ence


21 in tryine; labor cases that there is not an organization


22 'shere they do not have their men and even presidents and


23 secret ar ies, and the detect i'Ve agenc ies know mar e a 'bout the


24 business of the unions than the unions do themselves, in


25 many ins tanc es •


26 Q New, ;,:r. Darrow, 1 dir ect your at tent ion to the matter


of I'hrs. Caplan. Did you ever see Mrs. Caplan
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1 know? .A 'Ves, 1 have.


2 Q 1 ca]] your attention to the alJeged spiriting away of


3 a material witness on behalf of the prosecution, nw(;ely


4 l':rs. Flor a Caplan:. I w ill ask you what you had to do with


5 that, if ill",ything, wha t yeu knew about it, if any t't- ing, VI h at


6 you did in that respect, if anything, and what you did not


7 do. Explain th!lt matter fuJly. A 1 do not recall whether


8 1 ever talked with anybody in San Francisco about Mrs •.


9 Cap Ian with r efereLce to her leav ing Los Ang e1 es or not. 1


10 knovlf 1 did not witr reference to her being taken away on


11 account of a subpoena. 1 did 0 nc eta1k with l.r r s. Cap 1an


12 n:yself in San Francisco to get what infonation 1 could about


13 this case, several weeks before she left th is state. 1 knew


14 that Mrs. Caplan could not be call ed as a witness by the


15 state under any circumstances, and 1 could not have tried


16 to get her away for that pur-pos e, becauB e 1 did not need to .
.---_.


17


18


19


20


21


22


23


24


25


26







1


2
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MR :EREDERICEB: We move to strike out. tiat part of counsel'sj


answer that Sc'1.ys, "'lIe kn ew lfrs Caplin could, not be called I


3 as a witness", as a conclusion. Not justified -- ....:el1, as


4 I a conclusion.


5 THE COURT: J"ust showing his state r£ mind in regard to


6 that tranaction.


7 1fR FRFJ)ERICKS: Well, he thought so.


8 THE COURT: vVhether the c anclusion is right or wrong, is


9 a legal conclusion, makes no difference. ].[otion to strike


10 denied.


about how she had been driven fran employment


11


12


13


14
I


15 !
I


16 I
17


A I did learn fran her at th e time I talked with her \


and houn ded /
!
i


to death by Burns detectives, whom I had seen working on I
I


the job here, an d I might have asked her and her fri endY


why they di dn 't get her away; I don t t mo w. I .h~,,:.e.._~_~ .~. _. _


remembrance of it, but I never had any conT.~ersation~~:::)


anyone with reference to taking her away. Never was


18 counselled about it, and didn't know it. If I had been


19 asked I 'IDuld have mid, yes, take her, but I was not asked.


20 I 'ivould have said they had a ~fect right to take her to


21 Chicago ~r anYVlhere else where she coul d live.


221m FORD: J"us t a moment. We move th e I as t part 0 f th e


23


24


25


2G I


I


wi tnes~' answer be stricken out as not responsive to any


qaestion; based up9n a hypothetical question noterldressed


to him and supposition.


THE COURr: Beginning with th e words, "I woul d have saidtt,
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1 strike it out.


2 lfR ROGERS: But you dien' t say \~hat you v.ould have said?


3 A I didn't.


4 Q, Your view -- yourstate of mind at tlat time vas that


5 she was not a material vdtness for the prosecution, and


6 could, under no circumsts.nces, be calla:1?


7 JKR FORD: Obj mted to as already having been answered.


8 A And furt her --


-- itvas that and in addition to that, that thES>tafe


9 THE COURT:


10 I A


Objection overruled.


11


12 I
13


14


151
I


could not SUbpoena a vii tness a month ah €ad e.nd keep them


here. They could g oaway and come l:ack, if they wanted to.


MR ROGERS: But, as e. matter of fact, Mr Dafrow, did you


personally have anything to do Whatsoever with taking


JJrs Caplin out of the state? A Nothing whatever.


16 Q Did you pay th e bill? A No, I di d not; have not been


17 asked.


18 Q Did (fOU knOVl she was going? A no.


19 Q. Did you 1 earn aftel' she had gone, however, tha t she


20 vras in Chicago? A I am not certain whether I did, I am


21 not certain about it. Made ve~ little impression on


22 my mind. I 1 earned sometime that shevas away, but I


23 don't know how nor when.


Q. Did you know anything about that joy ride 00 ross


Q. Well, did you .tell .TohannLssen to take her out of the


state? A I did not.
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1


2


the Sierras? A I hEard .roe tell about it; ttat is all I


know about it.


3 I Q Did you t ell Harrington to act for you in that behalf,


4
1


or .<set her out cf the state or anything of that kind?


5 A I never had a conversation with P..arrington about her,


Did you ever If!2.y to p.arrington under any ci nf'mnstances


6 not that I recall.


7 1


or at any place, that under no circumstancss was he to


tell 8nybowy '"there lIrs Caplin was, as it might involve you


8


9


10


11


or anything like t lR t ? A


doesn't he?


He says I fai d that in rec ember,


I


12
1 Q VIai t a moment, and I will take a look. A When he was


13~.oarding with me.


14
1 ~I~R FREDERIClill: That is my memory of it.


15 I MR ROGERS: yes. \~i t a moment, I will get the exact time.


I didn't knOVl vre re she was. I didn't care v!e:'e she was,


It was in th e hoI: iday s eason ~- no, th e Christmas holiB.iys.16


17


18
A No sir, I never had aIW such conversation with him.


19 I
I and didn't care to keep the state in ignorance, even had I


Now, di d you 'Wer tell p.arringtom something to this


I don" t know I
,I


I
I
!


~ffect or anything like it; his testimony is a.S follows:


W\llhy, he told me t·hat he had known about it and that he


had spoken to Tvei tmoe and .rohanneson when he VJas up in


San Francisco t.he week before about their goi~ a vtay, and


knOVffi, and nwer said it iIlr anything like it.


that Harrington ever knell where she was.


20


21


22


23


24


25 I
26 I


I
I
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1 that th ere were reasons for her going. It


2 tell him anything of that kind? A No sir) I didn't.


3 Q As a matter of fact) did you ever talk with Tvei tmoe


4 and JOhannsen about her going away? A I never talked vii th


5 them about the matter of than taking her away. It is


6 possible at th~ time I interviewed her) which was weeks


7 before) I might have asked wlly they didn I t protect her)


8 and take her away from th e Burns men. I don,t know; I have


9 no recoIl rotion of it) but such a thing is possible.


10 But I never did mow about their ta1dng her or had any-


It is a matter of law


it pI Ease the cou rt--


It is not elementary.


It has been testified to in two places; now,


A s a matter of fact, as a lawyer, you knevr sh e could


A I did•.


she could;'. ~.," be called as a witness.


thi~g to do with that rratter.


THE COURr:


:MR FHEDEHIClm :


14
I


15
1


16 i


17\
181


111
12\ Q,


13 not be a witness for the pros ecution?
to


:MR FREDERICKS: That is obj ecte~ may


lfR. H.OGERS: It is elementary.


As a matter offact) did yOll tell


paid tho se bills in r eferenc e to th e automobil e ride


across the monntains.


24


19 tvric e is enough.


20 UR ROGERS: Is there anything further) Ur Darrow concerning


21 the Caplin matter- whic h has been produc ed as a collateral


22 matter, that occurs to you? A I don't recall anythifl.g, Ur


23 Rogers. I think t mt is covered.


As a matter of .fact, it is in testimony here Ur Tvei tmte







5997


1 Tveitmoe to pay those bills? A I did not.


2 Q. Now, I will take you bakk, if you please, to the Inat


3 ter of Beam. I will ask you if, after Behm came here, if


4 you spoke to him in any w:J.y or to any substance or ef'fec t


5 that he was to change his testimony before the grand jury


6 or 'tas to reply in any particular way to any question un-


7 truthfully before the grand jury, or have you ever said to


8 him tlR the ViaS to perjure himself or make untruthful or


9 improper statements before the grand jury, 0 r anything


10 of that kind whatsoever. A lio.


11 Q. Now, in your ovm \~Y, tell what happened between you
I


12 I and he after he came here with reference to his testimony


13 before th e grand jury and his refusal to testify; the ci-


14 tation for contempt and so forth, with whicllyOU are doubt-


15 I less familiar.


16 1


17


18


19


20


21


22


23


24
1


25 I


2G !


I
I







often with ;,~r. Davis about the matters conrected with this


1 saw him


6 1~ 1 saw hin:, soon after he cane here.


2 McManigal and bel' children most of the


3


U e WetS with


t irw.
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r-- -----


and me and the rest of them at different times about his


him no instxuctions with reference to it and sent no word


Fe did talk to both Davis


I di dn 1 t knNi nor say whe ther •


he was going to be indicted in Chicago for n,urder. There


w as conversation betwem all of us as to whetrer he was a,


I never told 'tim to tel) his nephew, Ortie McMarigal, that


cabe, and 1 presume 1 saw hirr, when :,:r. Da~Tis was not there.


he was or not, as far as he is concerned. Anyhow, 1 gave


to him. He talked With me on several occasions about having


participant in\that matter.


Behm, but hi,~ mother w'bp waa.


v is i ted McMa!'; igal in..,..~a2:..1...:.. rr~ to 1d me he thought he was cra y
•


or fixed, or sonething of that sort, and he couldn't under-


it except that he took after b is mother, ,he was not a


Q The I' es t of thew--'!7hom do you r.,ean by th at? A I mean


4


5


6


7


8


9


10


11


12


13


19 Scott, Farriman and McNutt. After he had been there a


20 number of days ;a. proceedings was corrrrenced before the gran


21 jury~-they used to begin one When they hadn't anything else


p,rce eedings W::;8 begun th~r eto do, to keep us busy. A (/


the documents put ~t, as to his effort to get !!.c1f.anigal


agair:st Pehm and he was called in to answer questionsf as


22


his testin;ony. That is where Fern: got these que


26 ticns-- if ~lc1hr:igal ever testified before tl~e grand jury 1







We have an objection before the court.


What do you mean by that?


What did you mean by trying to teach him to


~Djaction sustained.,..


11


l'7e object to that 3,S irrelevant and inCOiJ:ipetent.


Tried to tea:;t tim to say they ',varo incompetent, what do )


couldn't be taught.
_'"'"5 '. ··~:;;'Zi -.:.-.:---


What do you rr,ean by that? A ':'1'. Davis and myself,


testiuony in any rsgard, as far as 1 knew, and to
in


none. He was cite~Ato court for contempt


had giyen


"after haying '\


refused to answer those Questions. First he went before \----"---.'- --:::=_---- \
the grand jury and refused to answer: They furnisted :!-:im


list of ~uestionB ~nd he brought them back to us and we trl


to teach h im t~ shy t~· ~'=ere" {nc~~'lpetent but he couldn't,


especially--


never knew it and if 'he did it. was yery slight testimony.-------_..__._'''~, ......
He was never talked 'to ab:,ut gott.i~g McManigal to ohange his


you rc:e:m by that?


THE COURT.


Q


MR. FORD.


MR • FOFD.


MR • ROGERS.


1';!"q • ROGERS.
~


1


2


3


4


5


6


7


8


1


11


12


13


14


15


16


17


18


19 say incorr:petent? A The objection is sustained.


No, I h elY e as ke d a que2 t ion,20


21 THE COURT. A new Que:., tion no",\,.


22 A 1 mean as Bahm puts it, it didn't concern the case.


23 MR. FORD- We moye to3trike it out as n:Jt resp"nsive to the


26 A 1 tried to teach hirr ttat they ~y~re ir:cOlr.petent, c<:t 1


24 question.


25 THE COURT. Notion to strike is denied.







we had a conference that night With ~!i. Behm.


Davis nor 1 instructed him how to answer any thine except


1 didn't at any tilES and Davis didn't in lIlY presence. We


He ,~, as


Feither


That 18,


We told him


We told him what


A :{<r • .pav is and rr,ys elf es-


A ;,ir. Davis and myself, and 1 think


those that didn't COI:Ct;;rn the case, at any time.


John Terrill, who was 'tere a while abou~ that time.


Q Well, who is "we"?


MR. ROGERS. Q Whose advice?


to answertheothers and answer them, ttut is all.


questions to answer didn't concern the case.


tat /lard.. Ceanr, La_ t..l2llUI 6000I
couldn't because he vlas, and finallyNe arranged he should I
say they didn't concern the case--you have heard that, and


he made those answers to every que~tion, under our advice.


pecially, but 1 think the others were consuJting at the


same tin.e, and t1:en 1:e was called back. He was cited for


contempt and he was arrested. Came to my office in charge
'\


of a bailiff and 1 think ~lr. Davis 'Na.S with 'tiD. when 1 got I
in rather later in the evening and :.11'. Davis gave a check fO~


J
a thousand dollars to the bailiff and he was released. The't


,/
",,'


reading thelli and having him answer them.


a lawyer 0 VI e had the conference in' ~\:r • nav is 1 s off ice.


;.!r. Terr ill was a lawyer who was especially ell:ployed by ,Mrs~·',i .
F J - 'k - !JRIl+.n~.........,.~c;",,,,,,~--,,,,,c:"",,,"""';J':.t;').;'I·"':'_-:(_"-'_:~c,=,..,,..,,.,,,,w,,,,:.:;'"_~-t''''~,~ ~.~._:~ ",_ ;f, _ " __. ._"-~,-.-",,'----:,,...8 c _'. q.~~:_':._~,:;::..'...--.~-~'.::.~L.....,.;~~j,.;:~ ,."",,;>~


Mc~an~i"gaJ...---W€l-did go over this lIst 6f questions with nin"


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


~ "it, but Davis said that night, after we got through, You


had tetter coru:~ to the office inthe morni~"g aii;ca'i?ne(;P[j).G







went to the jury room and gai;e the testimony which you


and 1 did not see hilli, but he did go to D~vis's office and


The next rnorr:ine; he did not COlLie to n;y office


1


2


3


4


1 ;":J'; ill talk to you aome ll:ore, and then we wi 11 go


jury room. 1I


60;01 ""
to the \


\


\
\


\
\
I


/


hav,eI'


-heard.


answer them.


not concern the case.


at all.


been fUlly answered.


Objected to upon the ground that the question has


now, did you iDstruct hirr how to answer any
,., 1
VI e 1,Q


llR-. FORD.


hill. to ar..swer ~vere incompetent, or rather, that they did


questions except' as to those :Iueations v.h ich you deemed


irLproper or illegal as a matter of law, which you Etdvised


THE COURT. Objection sustained.


• ROGERS. We except. Q. Did. youadvise hiu! to answer \


any questions except those which he was to object to upon~


the ground of in:Jompetency'( A 'You mean how to ans"rer t.terf
. I


Q, ves. A That is not what--l did not. We told hlm to./
./


fr~


Q Did you tell hilT. to falsify or to make in:proper or


illegal :statements concerEing anything on earth? A Nothing


concern the case, state whether or not that appeared to you
~.:,.,..._.~__,. ""'~=:'"'-,.~....... ..-. ~~ , _~~-a.~-~·' n~;o;::'l"?~...


at that tiuJe to be .a good legal objection'? A We thcugrt so.


Q Now, thee8 ~uestions you told him to answer did not


6


7


8


9


10


11


12


13


1


15


16


17


18


19


20


21


22


23


24


26 Q A question in Imv he could not be coriipelled to answer?


°54- Q. You and :,;r. Davis? A Roth of us.
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A We thought so. We certainly had a right to so im"trulJt


hin: •


Q Did you tell him to answer any question whatsoever con


trary to the truth and the fact? A We' did not.


-,
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1 Q Returning now, for a moment, to Mr Franklin, state


2 wheth er or not ur Franklin ever sai d anything to you di-


3 rectly, or indirectly, so you could understand i ~, or


4 gather it in any way, about any effort to approach Guy
----........~


5 Yonk:il,1.,- Frank Smith or .Tohn Underwood, or if you ever heard
'-:', ,..,t"._,;)" ~"}>-~;,.c.;;;;-,J;;:~\l;~~'t':.tt~;:\;~:~~~t~,,,;'tfl ....·-.:""i_-~;:,.;:,:~.--:.~·,,~,:~;,~,J.~;;\"'i·_'·~~-:"'f"; ..:·l -,~,.",'1)


6 about it, knew anything about it, mew that he had ap-


7 proached them 0 r','B,S going too r azvthing concerning them?


8 A I n ever had any talk with him a bout it. I never kn ew


9 there were any sue h people until t hey "'Jere mentioned here.


10 I might have mown at th e time that such names were on the


11 lists, but passed entirely from my remembranc e. The first


12 time I wer h ERrd of it was here.


Did you direct him to go to these jurors under any


so did every other lawyer in the case, but never for


ot her purpose •.


I now attract yourattention again to the matter of


the alleged bribery of Lockwo~, and I will ask you, if at


circumstances Whatever, and offer them anything, or sug-


\


peat at this time. SOmetimes when the reports ,Jere inoom- II
i j


plete, or for any other purpose, and I thought they might '


be called, and I wanted more infonnation, I often did that, i


i
I
I


gest anything to them, or have anything whatever to do


with his approach of them? A I never directed him togo


to those jurors to give then any monEW or do aIljfthi"gil- ~


legal. I often directed him to go and get information con-


e erning various jurors whose names I coul d po ss i bly re- .


23 and


241 ' an)'!


251 .
I Q
I


2G i


I
I
I


I
18 I, I
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1 that time,8Ccording to your state of mimi and condition c£


2 mind there vias any reason, motive or necessity for the


3 paying of any mon €oW or any compen sation or anything 0 f


4' value to any juror, talesman, or prospective juror what-


5 soever?


6 lTR FORD: Objected to upon the ground it has already been


7 answered.


8 THE COURT: Obj ootion sustained.


9 lim ROGERS: Ex:c eption. Do es your Honor forbid me to go


10 into tm.t matter?


11 THE COURI': No sir.


12 MR ROGERS: Is your Hono r going to IX' event me froD. going


13 into his state of mind at the time?


14 THE COUIn': Mr Rog ers, that qu etion, I think, h as been


15 fully answered in almo st IX' ecisely t rat fom, and the


16 court at that time stated that it ','.Quld not forbid you go-
into


17 ing / that subj oot, but, on the cont rary, that you have a


18 perfect right to, but that it must be gone into in the


19 usual method of questions and answers, so that a proper ob


20 j ootion, if desirable, may be made, and the court is


21 still of the opinion that that question is asked and


22 answered, sofur as trat one is com erned.


23 'MR ROGERS: Well, I confess myself at a loss to know how


to reach the matter of his motives ex:cept Y'B to ask if


he had a motive. I asked him if he had a~ motive, .or


in his state of mind he had any necessity or any belief
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1 or reason why he should bribe Lockwood, and if he did not


2 have, vhy? That is, and absolut ely a~oo'rding to my vievv


3 of it, it is a proper question. I don,t purpose to lead


4 him.


5 THE COUHI.': I think it is a proper question, and the ground


6 for sustaining the obj ection is solely that it has been


7 answered, but if it has been an svvered, it does no great


8 harm to have it answered again. Go ahERd and ask it.
no


9 I haveA serious doubt about it having rJ€en anlSyered, I


10 think it has.


11 MR RO GERS : Then I will ask him; -\"thy did youbslieve, ass


12


13


14 I
15


1


16
117


ing that the qu estion has been an swered, vr.hy di d you be


lieve there was no reason, necessity, motive or obj rot in


approaching any juror or talesman '\vhatsoever in the


MCNamara case, on the 28th day of November?


ltR FREDERICKS: No obj eo tion to that if the 'Ii tness will


rec it e fac t s •


18 MR ROGERS: He is going to recite facts.


19 THE COUf{T: I assume he is.


20 M'R F REDERICl':B: B..1t if he makes an argument, ,my, that is


21 different.


22 TEE COURr: There is no objection to th e qu estion, so go


23 ahead.


24 i ]lRNmDERICKS: We obj rot to it so we may have th e right


25 I to strike i tout on the ground it calls for a conclusion of


261 the witness or aD opinion of th e 7fi tness, and is innnateri


I
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1 and self-serving d eelaration, too!Seneral and indefinite.


2 A If the court and ]!lr Rag ers penni t, it is so near


3 adJjlournment, I don't like to take that suQj ect up. There
I


4 are two other matters I m~rght suggest you ask me.


5 THE eOURI': It is about time for an adj ournment.


6 1,ffi ROGERS: I would like to have t hat question answered.


7 I have put it four times now, and I think I am right.


8 THE WITNESS: If the court is going to adj ourn in 10 min


9 utes, I couldn't ..state',- thi s mat-ter or anytrhere near it.


10 THE eorr ill': We will take a r ec ess. (.Tury admonish ad. Ree ess


11 for 10 minu tes.)


12


13
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the


be


unobjectionable;


to tel] all the negot ia-


for the" 8h or t answer we


as calling for a long


that occurred at v",lrious tirr;es and


(After recess.)


MR. ~OGERS. There is a question pending.


any juror or talesrr:an whatsoever in the t,~cNanlara case on the


given upon the same subject, 1 assume the answe


by reason of tl~e fact that negotiations '!F~ e pending for the


ene of two things, first it might be answ~re


tions that were had, without re iting the time and place.


IJow, if it is conten:pla ted


answer reciting every thin


at various placed and b tween various persons, Without giving


set t len,ent and pr actically con:ple ted;


other fLight proceed in great


which might be very


THE COURT. The question was, as the reporter has given it
did


to me, "7hen 1 will ask you why~you believe, assuming that
did


the question has been answered., whyjYJu. believe that t;-ere


'II as no reason, necessity, motive or object in approaching


28th day of November. It


~.~-".--~."'''---~._,,-,,..-
MR. FORD. Of course, th:it"'questJ:Onmight possibJY-~h6.


, answer ed in t'ilO ways. your Honor. Assuning it wi10e an-


. swersd in accordance with the testimony of witness s already


would have no objection to
20


21


22


13


14


15


16


17


18


19


Ip 1


2


3


4


5


0
6


7


8


9


10


11


12


apprised of that in the que3tion, and the questio~ as it n
26


tr~ right, to be apprised as to tre


answer and ~-we should be fairlyS ub-i ec t matt er cfv25


t ion;
24


us an opportunity to o.ject, wO'Lld be unfair to the prosecu
23







of


as rapid,


Section 2044 of tbe Code


as distinct, as little annoying to the witn~oes, and as


effective for the extraction of the trutyas may 00. Now,


the method provided for extrElcting of t7 truth in court


is by question and answer, intended th,u, there should be


a number, of questions and a number 0-1anSr-l8YS so e,G to
I


2 discretion.


5


6


7


8


9


3 cedure provides ttat the court may


4 interrogation of the witnesses, 80
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U~ • -~


1 stands l'-"S-el"ie\;e is one that is fairly within th~ court to


or any


expects the


s not contemplated that


transactions which led


1 think if counsel


10 cov~'r the full SUbject matter j


12 considerabIDe portion of the sub edt matter, and in fai.rneos


11 or.e :Jlanswer may cover the entire


13


14 witness to narrate


,~.........-.....t~,


and .


1 think we


not ~ fair question, par-


in this case, both sides 1 believe


believe to be


fa.ct that it is all' eady announc ed


that ~ue8tion in the form as pro-


ought to do so by quest ioIj'and


we!ougl:t


r,!r. Rogers he could not do it within 10 mir:utes;


case, and we w


tbat if


pounded


','1 :lnt to get


22


21


23


24


15 hinl to believe that th e 8' tlement was pending, or t'hat the


16 negotiations 'Nere peIidin;, and that the settlement had been


25


19 things that led


20 want to get the


18 answer, directing th attention of the witness to the variou


26


17 practically reached,







first commenced gathering all the evidence
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~t b efor e---re-c 89 b lie 6 Iud he c ouid n~~:;;tF'ar-queE3?:
tion within 10 minutes. We object to the -question iteelf


upon the ground it is general;"indefinite, irrelevant-


perhaps not irrelevant but c er ta inly incompetent and bas ed


upon the ground that it is incompetent.


THE COTmT. Objection sustained.


MR • ROGERS. Q, Mr. Darrow, relate why, in your own way, in


d manner to expedite this case and bring out the truth,


to Buff'er _as 1 i ttle annoyance for yourself as you may,


elate why on the 28th of November there was no n,otive,


necessity, object or purpose in bribing any juror or tales-


man?


MR. FORD. We reserve our right tootject at the proper


time in order to facilitate matters.


THE cotJRT· Tr er e is no obj ection •.


A 1 will s~y, ~jr. Ford, 1 will try to stink as cloae as.


what it ought to be, as 1 can, and it will be all right


to object at any time Without disconuy:oding me.


M:R. FORD. If you wi'1l state the time and cir,,::umstarms


of each transaction we will probably not interrupt.


THE COURT. Go ahead, there is no obj ectio::,,-_~_.~.~:X _
·f\ As we went on in the prepar3.tion of thiDcase it kept \


\
grOWing on all of us that there was no possible chance to J


-......... ~ r


Win the case; we
~


we could to ascer~ain all the facts we could and it grew


on us from day to day and from week to week, the
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1 tion we were in and that our clients were in, which a


2 lawyer never knows at once, the s '~,n,e as a doc tor 1earns


3 that his patient is going to die. We felt that owing to the


4 number of lives lost, the bitter feeling there waD in the


5 community, that it was goin to be difficul t to a void the


6~ vve .vanted to save their lives,-~8S1bre,


7 and believed that at some time there would be abetter


8 understanding, probably be a commutation or pardon. It 'had


9 seemed hopeless to me for sometime and 1 think to my


10 a ssoc iates. On the 19th day of !Jovember :Itr. Steffens and 1


11 went down to San Diego and had a visit "{with 1,:r ScrippB, who


12


13


14


15


16


17


18


19


20


21


22


23


24


25


read to us an article which he had prepared,' or somebody


prepared and sent to him on belligerent rights in labor


controver9ie~ on the theory of belligerent rights in warfare


1 made a rena..rk, coming from that statewent, th:::1.t 1 wished
could


the people of Los Angel ,38 .. I see it that way and bel ieved


tha t it was to the be8 tinter es ts of the corrmuni ty and also


right and just to get rid of this case without shedding
I


any hUman bl~od.


26
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1 c that vas abOtlt all that was said at that time; the next


2 day Mr Steffens referred to that conversation and we came


3 up that nkght from San Diego, and vie got our breakfast


4 a t the Van Nuys Hotel _C_


5 MR FORD: Pardon me, Mr Darrow. Right there, your Honor,


6 he has testifi ed to what occurred on Sunday, and then


7 finaily on Monday he says, "That night we came up from


8 San Diego, and I presume he __ u A I meant Sunday


9 night.


10 ]ER FORD: ~I!'eant Monday, WhEn, as a matter of fact, he is


11 I referring to Sun~y night. A Sunday night. ~~~1---.-7


12 I THE COURT: Sunday night. All right. A Sunday night !


13 Iw e came up from fan Dt ego, ~d go tour breakfastat t he Van..,.


14 Nuys; during the time 'l:ve were taking breakfast, Mr Steffens


I told him I did, bU~ I didn't beli we
'.... .-..- ""-- -...:...-......"".--..._ •."".__.......--...,..... ,••~ •. , ...~_..""'""'--......,....'-\.:~.....,,'p


were not in a reasoning state of mind and I didnot think


it could be done. He said he thought he could, and that )


17 it would be possible to bring any such thing about; that


I


15 i referred to thestatemeht I had made, and he asked whether


16
l


I really meant it.


18 th e feeling yas too bit ter on both sides, and the peopl e


,
if I didn't object, he wouldsee some people and see what_/


c0l.11d be don e. I told him I vas perfectly vrilli~ that
y


he should do it, but if he saw anybody he must make it I
ve~ plain, it di? not come from me or from our side,


for if it should get out to the community that we were


making cwertures, it would make it that much more diffi-
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1 cult to defend;, these men and save th ei r lives. He said


2 he vrould take it up on his own account, and if any propo-""--_...--_.-..----. ,...•....." .


3 sition came, it would come not from me, but to me. I


4 I c~~~~_c:~~~~~.~..~!:~t me must use great care, I told him that I
5 at all events there would be no use to try to get a set- .\,
6 tlement unless the Times people, Mr Chandler or Mr Otis, ;)


7 or both of them, were infavor 0 f it, as it had been thei::>'


8 building that had been destroy ad; he understood that si t-


'9 nation and he spoke of taki~ 'i t up first with M'r Lissner,


10 and seeing how he c oul dget to th em th e best way. He came


---".,'


present it to any ofmy associates at that time, oreven


to my clients, a:l:though I felt that I knew what they would
-----.. ""'~ ......._~-,---~----------..-- ..•---' -_. '-._-_..." ..


been introduc ed in evidenc e here; he said he had seen Mr


Lissner and M:r Gibbon, and they\'.€re to or had communicat


ed withMr Chandler -- I am not sure vhich-- and they be-


think about it. He came to me again Tuesday, which was


back to me the same evening, Monday, t he 20th, he had with


him the typewritten proposition or statement which has


the 21st -
~::-=:;; ~


\,
~lieved tmt the :inatter could be put through to permit J .B. ~


)"l~;,;:;;:-;~-i~e~~-;~i~~.receive a life sentence. and ":dJ
all other prosecutions in Los Angeles. I tol d him that----------_.............
if such a thing could be done, it v.ould take a .rr,reat burden


_ ...-..-._.............'~...-~_".-..•~~.>'__~.~_.<.._"""'."'-'_.......-_,.,....,..... '"'...c"_",-"<.__;""__-'-"~~ ., ....-.- ~_.,_,.,>'.-~..,- T ~ __ .~ .... ~_ - -- '~.


o~~.-<~~-.~e, and I!hC)l::lght....~~_"!~~}~_:t:>~,,a. good thing both. for,


ca.pital and labor, especially for the defendants and the
--.",-,., •.~.". - •.. ,....,..--... ~;;oo." .... ""-'.-----""';;:.>-.'-_. • •..-.----.-.~-- -, •.•.•_,~ 0 .. _,. '<"- •. - . -•.•.. ,.~_'


City of Los Angeles. I did not have confidence enough to
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1


2


3


MR FORD: }vIr Steffens? A Mr Steffens. yes. -- he re


ported that Mr Chandler had been seon. that communication


had been started with the District Attorney'soffice.


4' that he t rought the matter coul d be brought about. I


/
leaders on this coast were then in Atlanta, Georaa, attend-


had not communicated with anyone, but I vanted..Jo divide,
up some of the responsibi~I kneV'{ that all the labor,


trict Attorney, not by him. but throt~h Mr Chandler, and he


beIi er.red it could be accomplished. ,I f el t then, fo r the


first time, that there was a fair clance to succeed; I


urged two things. one \~s secrecy and the other haste, and


still I did not feel confident enot~h to take anyone into


my confidenc e in this matter. I might possibly have talked


with the boys in jail that day. but I do not.-recall that I


did. OnT;!e~esda~~~P?_rt_~~ __a--a§J.n, telling me that h e h~ad


no furth er doubt but "Nhat this coul d be done, and done
.------........


in thi~_~, according to the first· statement which has
~ ~ .,?' .. .--'-. ....__.-''"..._.~_ .. ......_.__'_.._.~ ,__,''- .._-' I


b een given to youGr,entlemen i~.~~,~~I?:9}~.. I went over it 1


I


pret ty carefully as to vnat he had don e and howcertain he


\"as as to his grounds; he told me of J\<fr Chandler's posi-


tion and of conferences he said had been had with the Dis-


in::;, the }lational Convention of the American Federation of


Labor, including Tveitmoe, ~ohannsen, Gallagher-and the


leaders in this c1 ty; 1[r Older had been my fri end, and in a


general way had sympathized with the cause of ]abor, 50 W


5 ent the wire that day, ,n ich was Wednesday, th e 22nd, t


5
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M~~:"J~J~9_9~__i_nnn_.at_i_a_t_e_IY:-._f_o_r~t_hi_s_c....o_n_f_e_r_en_cf1;;;..e__.~...._


and at the same time I sent a wire to Gompers~ F..ave you
~ -.


3 that telegram, 1,{r Fredericks?


4 I ]im FORD: We have not that telegram.


5 MR FREDERICKS: No. I thought we had; it seems to me I


6 h ERrd it talked about and that is what made me think we


7 had it. I have ne;rer seen it.
L-


A ~ere was nothing in


8 it--


9 MR FREDERICKE : II I heard it talked about here, and it made


10 me think we had it.


11 A I 'Will state it as nmr as I can remember. OnWednes-


12 day I sent this telegram to Gompers at the Atlantic


13 Convention. -.


~: i: ::~:::Y:fV:::~b:r. Th;s:::? t:at e::~~;~ ~~~fI ·00


16 1 moe, Nockels, Gunnery, President of the Moulders Union,


17 J"ohannsen, I think, or somebody else of equal authority,


18 I be sent here on the first train. I had thought they could
i


19 i get h ere by Saturday night or th e first thins Sunday mom-


20 ing. I didn t t hear from that telegram untill I think two


21 days later; possibly one, ,men I received a te~Tam from


22 Mr Nockels in Chicago, wanting to know if he should came,


23 and I wired him to come by the first train. That telegram


2 ,1
~.t


25


2G


'Was sent either T~rsday or Friday, the 23rd or 24th, and


I think the 24th.







that he had said ifa, settlement was reached it would hav


at rrlY office. 1 told Mr: ~avis about what had been done.


~
!'.
$


the court 1
to do?" /


\1 do, but


Fredericks spoke to me in


We had a conference, 1 think first
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;ILr. Older arr i ved her e on Thurs day morning the 23rd.


later than Thursday,


1 said, "1 guess you know as much about it as


leas~, in California.


room and said., "What is this gink Steffens try ing


at that time between }.:r. Fredericks and n:yself;


Ir 0 n ':;01' kS •


any way that you think you could accept if yeu w e:~e in n,y


A ThUl'sday. Thursday the 34th or 33rd.


if there comes a chan:Je for you to dispose of this cage in


of his conversation With the District Attorney and reported


place, 1 want to do it," and there wao


to be a term of years for J J on the sc~me char ge.


sarr:e charge 1 lli3an ei ther the Times Building or the


one of these days, 1 think before Thursday, at least not


\ir. Lavis into my confidence. Mr. Davis had been closer to me


perhaps, that was all. On Thursday :;1r. Older arrivoi,


Thursday the 231'0., 1 think it was--l am not certain whether


1 SqW him before court or at noon, anyway on thatdate 1 took


than any80dy else in the case, and except possibly Judge


McNutt, but ;,lr. naVis had given all of his time to it and


7.1r. Steffens told about o;;hat had been done. ;,~r. Davis told us


!\om. FORD. This was on Fr iday ?


was o:o1'e familiar with criminal practice thaD any of us, at


136
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1 MR • "ROGERS. Q, What day was :.:1'. Older here?


2 Thursday. The telegram to ;,nr. Older was sent on the 22nd;


:.~r. Davis said, "1 don't thinl~Steffens.Older and5


3 that is in evidence here. 1 think we had two conversations


4 that day, at one of which Judge McNutt was present, ~4


6 have got any right to do it without consulting organized


7 labor. 1t And. 1 told him that there was no one connected wit


~~,) --no one high in the council of organ~Z~d labor on this


9 coast 3.t that time except J J MCN~~~!~ T~at 1


10 for someone from Atlanta and they ougtt to be


11 soon, but if th ere was not it was up to us to act when the


furnished largely by organized labor, that organized labor


t iI!:e came anyhow. He said that so far as he was concerned


he didn't be lieve it was right, that the rEoney to defend the


men had been furnished by organized labor, and he said to me
with


he thought it would rurin me"labor if 1 did it without con-


12


13


14


15


16


17


suIting them. 1 told him that while the money had been


18 w as not our client and ',"las not ontrial, but these two men


19


20


21


22


23


24


were our clients and nobody could possibly give us money


that could in a~.y way influence us in an action that was due


to our clients; that so far as 1 was concerned 1 had no


right to consider nlyself, or should not, and th:lt all 1


had to consider W3.S these two mer:.


at once that was right.


25
MR • FREDERICKS. T:his conversation was on 'Thursday?


26
A On 'Thurs day.
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but our clients and if they thought it was best and we


dynamite had been placed there, but that he would do what


A 1 think it was, Mr. Ford, 1 wont be quite positive about i


~~tr •. Dav is t s


The witness is


r-"-'.~~ ... ~~.. ......._._.•_ ..,_~... ..'


Tha t we. could consn er nobody


For d.'Ill' ....
••• J. •


-


This is the second convers~tion?


But 1 was right.


Mr., Dav is didn't qui te agree with it at tba t t ime ~


1 mentioned tqat,


1 said at one conversation on Thursday he was there.


A


MR. FORD. ~ardon me a moment, your 'Ronor.


report from ',:~ Fredericks caused Steffens to say that the


people With whom he had been deal ing held positively agreed


that there should be no prosecution and no plea of guilty


except as to J.B.


testifying here so~ething about a report of Davis from the
~


District Attorney. 1 didn't understand any testimony as


to a report had been given by this Witness.


thought it was best, we should act, whatever the consequence


he could to make it unders tood, if it was done.


however.


MR. FREDERICKS. All right.


A


MR. FORD.


were.


lvir. Older, of course, didn 1 t feel like giving advice on that


matter. He said he supposed it would be misunderstood by


large numbers of labor ing men, who had not believed that


151=1 • FREDERICKS. Judge McNutt, you had not mentioned he


was there.
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22


23
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25
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MR. FREDF:RICKS. It was not a report from me.
~


A )(A statement •.
./
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. (


---..;:~:-.---------,.--------,


(Last


He said t hathe \IV as


By 'the next day,'-


had to accept something for J J we must do it, for


t of answer read by the reporter.)


than you used it. 'Pardon me f or interrupt ing.


A All right. What is the last of that anSYfer?


east had Wired that this matter must not be settled


but 1 think 1 stated as early as that.


J J:.-t~ sentence; that they were nore interee.ted


J J than J B and ,also tbat comrwnic:,tion had gone on


the District Attorney1s office and the eastern people in


.
there was no other W9.y, although 1 wont state tbaJ~ positivel,


MR. FREDERICKS. Steffens said?


tffi. FORD. But you just last mentioned a report.


A Steffens, yes. 1 said that ought to be carrie~ut ~,


that way. 1 th ink 1 said, even as ear ly as that, -(rat ir"~-'


--


done.


sure that could be done, still sure that it could be


understand that he had been to the District Attorney.
in


A' 1 meaIJ,/that the statement 1 had previously given.


1m. FORD' 1 understood the word report in a different sense
~"


MR. FORD. A statement about the District Attorney, yes.


A 1 stated what it VI as, ~.ir. Ford.


!viR. FORD, Beg pardon?


A 1 stated what the statement was.


reference to it,


Which would be Fr iday, and possibly on Thursday, ~,ir, Steffen


we


,came back and said that the Erectors Association in tbe


1
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4


5


6


7


8


9
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1
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through without anything for anybody but J".B. About ttat
or


time mx some other time -- about that tim e, I v.ould not
f\


3


"'\ f
\. "


1 but that he believed hi s peopl e would insis~'--;~t';~ng --~-,


2
1


4' say theemctdate, he stated it came to General Otis'


5


6


attention that the Rrectors Association were insisting on


a sentence for J".J"., beccme thty' had contributed consider-


71 able m01?-ey to the case, $50,000, or thereabouts, and that


8


9


General Otis had said tlat he wouldpa¥ tmt moneul:ack


to them.


he ,vant ed it dispo sed of.


MR FREDERI OKS :10 I
11


1


A


12 I
yes.


That is what Steffens said to you?


This is all what Ur Steffens said to me -- that


That vas about the si tuation


13 on Friday. I think on Thursday, not later than Thurs-


14 I day, I talked to both of the bays in :the jail. J".J".,


15


16


17


who really done more consulting vJithus than the other,


and probably was more familiar ,ath all the affairs than


J" .B., said without hesitation, that it ought to be disposed


18 I


19 I
20 I


I


21 I
22 I


23


24


of, and he believed organized labor \Voul d cone to under


stand it if they didn't at once. He thought there \\as lit-


tIe chance tOfRve J".:B.'s life vlithout it, which was the


controlling in terest vii th him, and tha this O\vn case also
matter


on hhe Times~was also very dangerous. J".B., from th e fi rst


was Willing to plead guilty and take a Ii fe sentence, but


not willing 'that, J.J". should plead guilty. That '.'tas the


25


26
situation up to Saturday. On Saturday we ,~re spending


most 0 f our time eN er t his matter. Cou It







6020


1 and no afternoon session, at least, and I think no morning


2 session; perhaps there was. Seems not. Saturday was the


3 25th, and I know we had a drawing of jurors, and I think


v.e spent most 0 f the l'
"-.- • ~."'_~'."" __''''''''''''_.'..........,.."_-M"'~__.......... ~ __• ~......-· ~ .•


,


4 I th ere was 1i tt1e else done that day.


5 time working on this matter


6 1m FORD: Just a moment, if the court please. He says


7 we. I don't know vbether"welfrefers to bbnse1f and Steffens.


8 HR ]RE'J)RICKS: I think tmt is rather a loose statement,


9 "We spent most of the day v.orking on t his matter. II


10 THE COUR'R: yes. Ayes, I think so mys elf.


11 TEE COUtr£: You may state who you meant by tt\"re lf
•


12 MR FREDERICKS: This witness' communication '\as only


visited it every day while these nqsotiations were going


lfr Davis and I felt


pteffens felt very confident


........
We vvere still working that there should be no :--sen-


that that result would com e about.


tence to anybody but J.B.
----


through :Mr St effens so far.


on.


na1 proposition,. that is, to release eve~·body but J.B.


On Sunday, made an appointment to go to the jail,"'JUdge


HcNutt and I went to the jail in the forenoon and 1.!r


''.,,)
/ ~ t


A .TUdge MCNutt, lJr J?avis and I, at 1 east, visited the JI
jail, and my recollection is Mr Steffens visited it. We


I


I
I


I
very doubtful about it on accoun t 0 f the a tti tude taken.. I


by the District Attorney.. y.e were pr etty \.... e11 satisfied~


1J!r DaViS, JUdge HcNUtt and myself, by Saturday night, that \ ~


we were going to have difficulty in carrying out the origi-


13


14
I


15


16


17


18


19


20


21


22


23


24


25 I
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Steffens came later. V,e ,went over this mat·tar carefuilY~


wi th j.J. Mcnamara and j. B. :McNamara separately. and,)
, I j


./
/'together. J .B. insisting t rs.t he would not let._it go


~~ . ,-' ....--~ ...._.--".---
4 I • II


through if j. J. ad got to plead gUilty~ on account of


3


1


2


.... ,


5 its effect on labor. He also added it "ould seriously af


6 fect me. I told him I had no right to consider myself,


conversation with j.j., and he was willing, as he had been


and that they need not bother about that part of it,


neither did I think labor had aJ1Y right to be consulted


as far as a lawyer'S duty'~s concerned t itvas to his


clients, a.nd I couldn't think they ...~re bound to sacra


fise their lives under the circumstances when something


better could be done. j. E. agreed to plead guilty and
. ~.---


take a sentenc~:"~~~l?~t:i,e.9}!!!l~t}t!~ All of us exp ecting- .


that the time ',ould come', a.s I still believe, when he


We had a separatewill be cOJrl.nluted or rardoned.


7


8


9


10


11


12 I


13
1


14 I


15 1


16 1


-----------broth er and on his ovm account. j. j. said that he would


a lO-ymr sentence t if it'\"S.s necessary, if not t less or


On account of his


I had an engag emant tba. t evening, I "Vas anxious t


at all times, tocccept sane sentence.


none.


be willing to accept sentence up to ten years, butt of
- ==::::~>e rr<: - _...,~_ \!.._...~ ----.....# ••,'U.~


..•-....f, --....-


course, vJanted us to get him off entirely if possible, or


the lowest possible sentence we could. We agreed to do


that; his case \IaS not on trial, &.nd Yle left the jail


"vi th the understanding tra t the j.B. case woul d be di spo sed


of and then j.j. ,would enter his pI ER of gUilty cmd take


20


21


22 I


23


24


25


26 I
I
I
i
I


17


18 I


19 I
I
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1 have it closedup'a,s soon as possible; itvas getting to be


2 a great burden) a.nd :C£..t9-,_:tl.Qt_want amrthing to happen thatr - ~


~


3 ~"),,.c:.J:l,~I_ ..~,::~ed JUdge 1JcNutt to see Davis


4 I ttat night) a.nd have him see Mr Fredericks in the morn-


~ 1ng a1?-,~,.£lq£.~p. Mr Fredericks and 1fr Davis had
~~--"'-........~


6 always been friends) a,s I understood it, a.nd he was the


7 one \7ho always went to Mr Fredericks with any matters in


8 th e case. JUdge McNutt and Davis had this '\ conferenc e
'Y'


9


10


11 I
12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


on SUnday night, a.s you have been tol d -- I \'as not present


and....on-l.!oncl?-Y" Davis reported to me , to McNutt and to
-.', ".• "'"c·" •."' •••• ~'<~.~.",- .....,,'."',. _"""." , ..._-~;o-~.~__ ,.~ "', "c...........·~...__~_ ,.'~ e.~ -..


Steffens that Mr Fredericks had positvely agreed that if


J .B. woul d plead guilty he could have a Ii fa sent enc e) and
t:ze:;::zZ e


if J. J. would plead gUilty, he should have a lO-year
~


sentenc e, but 'that he would not take a pI €a of gUilty for_.
J .B., a.nd 1 at J.J. 0 ff •
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5p 1 Judge McNut t and Davis and Steffens and 1 '.'lent over it


2 again on Monday and we all agreed that we would take that


3 settlement of the matter, if no better could be foll.."1 d;


4 everyone of us advised it and accepted it; ~;r. Davis was


5


6


to go bact, either on 1'7onday night or Tuesday morning--
----~---


1 think on Tuesday morning,-and he was still to insist


7 on something better with i;tr.' Fredericks and to urge it in


) 8 e verY,i!ay.he cotiUi. In the meantime :f.:.-. Steffene. was to go
.~..:-


9 back to his men and insist that he could not get a settle-


T went Oi~er to see :.~i'. Harr ington's headquarters, 1 }~ar.ne_9-,


With a thorough understanding between us as to what was


to be done on Tuesday or at the earliest possible n:onient,


The


~~-)~d\\


sentence )
!


Angeles iJ


ment u::less the original proposition was carr ied


urge them to carry cut the or~ginal proposition,


J B and dispose of all the other matters in Los


in the meantime a grand j~d been c?lled in the Federal


court in Indianapolis and they were working on these
. ------


cases and it looked as if come of the cases would have to go
r ---there anyway .We left it in that situation; on N.:onday,


but Bti~l determined to get sonething better if we could


get it ,--or) Tuesday morning, after 1 got down to the office
. ", ----..


10


11


12


13


14


15


16


17


18


19


20


21


22


23 first thing that entered my mind was as to Whether it would


24 1::e possitle to'c-ar-r3' out this yettle~nent and if not, wbe-


25 ther it would be poss i'Jle to save these men's lives; at


26 that time 1, of course, \'las shocked and very much broken
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that they can ta.ke care of that case when the time comes,


and all we are proposing to settle was the McNamara cases


He suggested to me,


Be said, It TJ":::.t is quixot ie, why n9t get rid of
~'.-... >,' _•...•_ ... '~.", •• ". -.~.'"_- _,~."'_" ........._ ....."',~_'~'...-..'"':"'. _~. ..••• • - - .~--.. ._~ •.'- --·''''v,,"c,a-.,~.....,.,........., ..._",,'''· '"<0.


and the cases growing out of that, in reference to dyna-


a paper in his hand and 1 said, "1 guess you know as much as


IISuppose they sb ould think that you or any of the rest of
""."-..~.•,,~,>,,, .. ,"'-"-<"~~"'""" -, ._,.,.. ,-'-~,~-,...,.".:..... ., -. ,<.' - " ••. ,~ .. ,.,......",.~,,~ .. ".' " ...~~ '••"-.'-' , .• ~" -'.•" ._". ~"~"--


the lawyers were connected with this, then what?" I had


not so far as 1 was concerned. 1 said, II How about yeur men? I!


He says, "1 think my men Wi]l stand all right, I do not see


if there is any man there who thinks that 1 or any other


lawyer in this case hushad anything 'Nhate,;er to do with


that, you tell them there is no bargaining onthat case,


up over it jIhad some talk firs t w i th;.~r. ¥av is up her e i


1 went back to the office and shortly thereafter :J4 Steffens


carr,e in and wanted to know what ther e ,'las about i t--he had


not seriously thougrt about it; it migh-t have flashed
-'---'4~_''; .\


miting l1
•


"If that question is raised 1 W3nt you to tell them that


under no circumstances an I to be considered in this matter;


why it should make any difference. II


1 do from reading the paper, " and he asked wheV-er that


was going to interfere with the settlement. 1 said it would


~ross my mind, 1 don't know, but 1 said to him at once,


1


2


3


4


5


6


7


8


9


10


11


12


13


~4


15


16


17


18


19


20


21


22


23 all of them at onc e? II I s aid, lt~Jo, I :r:ever in my )1fe let
......-~--- _.., -'~_._~ .... -.-~~-__.__ ~.__._".-t".-"--""<'""----_""


24 n,y O"-in affairs iJ::terfere with my clients ~nd 1 never will",


25


26


1 said distir.ctly, "You go and


. f th' . ,.l • d 't d'1 any lng 16 aa.1 , an never


carry that n:essage


at any time e it'her
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\
to Id me 'be had s e en)\


should be carri ed


He came back on Tuesday and


on Tuesday?


out.


the corLmittee, but he sti~l thought it


the District Attorney's office, was there any inclusion or


suggest ion that th is should be included, With D'y knowledge a d


MR. FDRD.


consent.


2


3


4


5


6


fur t1:er confer ences over :,;r. ¥r eder i cks -- 1.:1". nav is saw illr.
/


Fredericks on that day and 1 think 1 was wi t1' him, 1 was


8


9


On 'Tuedday, towar ds evening. On Wednesday we had


10 With him either on '::ednesday or Friday, 1 wouldn't be sure


11


12


13


14


15


16


17


18


19


20


21


22


23


which the date was--at that time one of those d a:;tss, it was


thought best to call together the larger comffiittee which


had been, as 1 was informed by :,lr. Steffens--which had been


gotten up for the purpose of calling them in if they 1'1 ere


needed, but which had not been called in, and 1 believe that


:!lr. Steffens told nie that they met on Wednesday nigpt and


while they were willing to carry out the proposition, they


said they would support Mr. Freder ieks in whatever 1'8 S,XlV


fit to do, and then t'bey were considering talking abcut a


larger scheme to bring about son.e adjustmer.t between capital


and labor in Los Angeles, or at least it was


to me on Wednes day that it would probably go through on the


terms of the 10 year sentence for J J UcNaJraro.. as had been


24 agreed and reported., at least had cecn reported to


25 Davis on Monday, and agreed by all the lawyers who


2~, and our clients;







I
1
I


1-~but


2 had
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on Wednesday :Mr Davis reported t hat li~r Fredericks


told him tha t these cases must both be dispo sed of to-


3 gether, thE!' must both come into court and enter a pI Eft


4' together. That made it possible, that made it necessary


5


6


that J .B. should know that J.J. was to serve a s entenc e, and


J. B. ViaS very set in his ways, and we apprehended it


9


7',~would1ake sometime to bring him around to that point of view


'so on Thursday, Thanksgiving Day, l\fr Davis and ],[r Steffens ,. "" -,


I beli we JUdg~ lrcNutt and I, went down to jail; after


10


11


that }!r Scott came in; we presented the matter; J. J. had


been willing all the while, B,nd of course, rais edno ob-


12 I j ec tions to doing it tog eth ere J .B. did; he vas willing


as to the hopele15'sness of winning it, and as to the chance


himself to enter his plea, but vas not vdlling that his


brother should, he obj roted to it on account of organized


labor ,a,nd on account of his brother and on account of


,
that he would be hanged. He said that didn't matter to


him, he could stand that; Davis asked him if he wanted his


broth EX bo l:;e hanged, and we also talked to him about hoW' i
I


it would a ffect his mother, if one or both of them \..-ere hang""ll


ed, and those two things affected him more than a.nything


else, .and caused him to consent that both pleas should be


13


14


15


16


17


18


19


20


21


22


23


me. ""e went over the case wit h him pr etty thoroughly


24
I entered together;. so on that evening, B,t the jail, or
I


25 II that aft ernoon, they had a.greod together to carry ou t


26 i "'_ha+~, u Each had agreed to separatEiy~sometime before, and


I
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1 the next morning, Friday, Mr Davis vrent to Mr Fredericks'


2 office -- I am not cp.ite certain whether I\"B.s with him Fri


3 day or Wednesday, but arwway, thfm information came t rat


4 I he could not let the lO-year sentence go through for :r.J.,
5


6


that is, h e\iaS oblig ed to have 15, but the other coul d go


through; he said that 15 y ERrs sent enc e was no t qui te ten


7 I years net, sent enc e, and that even if it was, he could not


arrangement with :r.J. t so he gave us until theafternoon to.
find out. 'We went back to :r.J., and :r .B. with the n em


proposi tion -- the matter had gon e so fur that they felt


that the difi'eren~e in time could not count and that it


Of course, we had made no suchlet it go through that vay.


was nroessary to accept it asMr Fredericks had insisted


it should be, and depend on pardon and parole later. At


allwents, they did accept it, and we came back;at 2 o'clock


they plead guilty together, and later they were sentenced, /
//


one to the penitentiary for life, a.nd the otmr to 15.,17


8


9


10


11


1~ I
13


y ERrs in prison.


28th, had you made up y.ou r mind to have this agl\eement cal'


ried out as it finally was carried out sUbstantially?


:QR ROGERS: 1.rr Dar:cow at the time, on Tuesday morning, the


I had. made up my mind before Tuesday morning theA


18


19


20


21


22


F-ad anything happened to change thal.t view or opinion


Before


to it.


And had consentedATuesday morning the 28th?


. ,


23 28th.


24 I 'Q


251
261 Q
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I
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1


2


3


in your behalf. or your d esi ret up to the morning 0 f the


28th? A Nothing whatever; it was the first cllance I had


seen for weeks to save these menk", lives, especially J .B.


4' Q On the morning of the 28th, was it your intent and pur-


day.


On th e 2Eth, 0 I' the 2'7th, a,fter you had made up your


pose to carry out the agfeement which you understood was


ready to be made, if you could not get any better agree


ment? A It "'Jas. I thought it wouldbe carried. out that


Mr Appel suggests I may not


But, on tIll. t morning, particularly, I am sp eaking of,Q


mind to ant er a pI ea of gUilty for the se men and to ac-


c ept this agreement if you could not do better, of hav-


ing J .B. plead gUilty and take a Ii fe sentenc e, and J .;B.


plead guilty and take a sentence of 10 yeafs, if neces


sary, bad you any intention of bribing any juror. permitti:g


it to be done, having any person connected with it do any


such thing whatsoever? A I never had at any time.


There are very good l' easons why that would not be possible,


if I had been inc lin Ed to do it.


l!R ROGEHS: Exc eption.


for the purposes of therecord. A I had no such purposes.


Q Did you €ITer have any idea of bribing a jury in the I
I


1,fCNamara case or any talesman or any juror therein? I


1,ffi W.EDERICKS: We obj rot to that on th e ground ,it has alrmlt


been askecib and answered fully, th e same question.


THECOURr: I think it has. Objection sustained. .


5


6
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8


9
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11 I
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17\
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25 I
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asked this, I think I have, but, as a. me. tter of pr ecau


tion, I will 8,sk it again: Did you ever rey to Franklin at


any time orat any place or under any circumstances, in any


words vlhatsoever, in sUbstance.oref'fect, or any language,


that it had been agreed that $5000 apiece or per juro,r,


or anything like that could be allowed for purpo ses of brib


ery or anything from yhic h that might be inferred in any


way?


17


18


19


20


21


22


23


24
1


25 I


26 !


I
I
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was 'vV i th me.


ren,err,brance" at this time-


during the time that is1 think it was.o
"


Q In whose coriipany or in whose presence? A ::-r. Dagis


of his arrest, and after the convers:::..tion with },ir. Browne,


Q Where? A 1 believe 1 saw him in his office.


Frs.r.klin after his arrest, if yeu will direct your n,ind to


those. A Yes.


1 think?


Q, Now, when you heard that Franklin was al'rested or knew


A 1 never did. That quest ion was asked me.


did you see Fr ankl in yours 81 f? A 1 saw h in, that afternoon,


Q, Att that time, you may say what was said by those persons


rerraining 1 will take up the matter of donversations with


saw him at the office that afternoon.


Q MP. FORD. Tuesday afternoon? A Franklin's office, yes.


who were there present, "- Frankl in, ycurself, ~. 'l' Davis orifl.'. ;;~.L •


any vnso n in the pr eeence of you tbree, or [iny of you?


A 1 on:y saw bim a very few ll,inutes. 1 do not believe 1


1 wouldn, t even swear I did, but that is tte best of r!JY


him ~ow he felt and he told you, "All right," and then


l' emember what was said.


Q Fow did you come to see him? A 1 went OVGr With ~~


DaViS, 1 think at Franklin's request, 1 think he asked us,)


both. Now, 1 am not very clear aboll t this, but 1 th ink 1


MR .POGB:PS. Q At that time '.~~. Franklin says that you asked


17p 1


2<,


3


4


5


6


7


8


9
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23
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1 asked him if he fel t sore towards you and l:e said "No II,


2 ani that you s aid you wo uId. s es him later. Now, have


3 you any recollection of asking him if he felt sore at you?


4 A 1 know 1 did not then or any other time. 1 may have aske


5 him how he felt, 1 don't know, but I didn't ask him the


6 other.


7 Q Well, now, did you see Franklin after that? A At times.


8 Are you going to take up the bond rr~tter?


9 Q ~ow, with relation to putting up1bis bond, in your own


10 way tell how that erin,e about; the eircumstar.cee leading


11 up to it; what representations were n:ade and ':Jhatever


12 may be competent concerning it • A ;\~r. Davis had seen in!


13 on account of the telephoning by his Vi ife to the offic~ add


14 in accordance With :I!r. r,avis and myself, --the nderstanding


15


16


between :,!r. navis an(Lmyg.~lf abo!:!J. the matter, he went to see
" .. ,.._-". _.. ,,',.-~.~~~-~ ......"....~.....,._.".•.-~~. "'..,'...,""... ..,"'~ ..,--""'...........,....... -.,..., ...'~ ....;w_···_""''''-,~ ..,-· ..~' .""--,'.....,..,.,~


1 told him that 1 thoug~t he ought


17 to go at least one or both of us; that he had been working


18 for us and his wife wanted it, and he ought to go.
.' • ~- .... -" ' .. - '·'.hf't..;; '<''''''~<>'':.''''''' ;~-. _·~,··~t.,.--~".. "".~"';'';''''':;><:'-> •. '_.-....... ,,!<.'~, ••,_.,.,;~j_........~_.--"~':O.


Of


19 course, we agreed on tb3.t matter. He went over to see


JUdge McNutt, but Jt:.dge McNutt said bio propertywas in hi


hirr" calle back and told. IT.e that he had teil ked with Franklin;


itw2.s a put up job of scrr:e sort ano Davis said, "1 don't


LOCkwood, in attempting to get a bribe, that


told him he w~s trying to catch this ffian--


A


tha t Fr ark} in


Q \7ha t n.an?


be 1 ieve ~_9l'.J·"li...{L~is.-&.1dAlty but I tb ink we ough t to give a
_......---...~,-.P'- <~~""""_-""~'"'----'''-''''_-~''''''':....."" ...",,,, ....._..>t,,.. ....... -..:..... ,,:,_,.-.,..->- ... ,_,.,.-_,_"~....,.",_"",,,.,.,~_~-r~,;.,,,-.~:,..: ... ~•.,,{.j>.~"-"'~.


bon~n Fe first \vas goir:g to go on the bond hirrself with
'-.~~~r<25


26


20


21


22


23


24
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1 wife'sname and. he could.n!t do it, and then Davis said,


A~hat ie, Davis would?


no~_.~~.-:~:.~y, if he did he would stand ''',-J ",-{\.
"---'__ r~,. "'. i


Dav is would. Da~t'OOlrrirs6h'<;::


"If there was money in the bank beJonging to the defense


fund he thought 1 cught to put it up, and he would stand goo


for it," for the bond, aI!d 1 toJd hin" "~U._,".rj.gtt, if he
• ._~........-_~__,..~"""~_~... yd' '~_I\'. ;j".,,-...._.:.. ,...,. ..""'"


II
tt so 1 would do it. 'tle assured me that Frar-kl iT: would


2


3


4


5


6


7


8 book out of his pock et and gave me a blank oheck. It waG


9 not clone at my of fioe. 1 have been try ing to think wreI' e


In your


He spoke of


Pe also told rr;e


A Yes.


1 didn't have very riiany withA


he never to Id IT: e anything els e,


as far as you remel'i:,ber.


the check ana blank furcisl:ed by him and gave it to him for


ttat te VI as not guiJ ty ;


it W:lS, either at his office--must ha"tte been at his office,
~..¢'~" l'


1 know it was not at n'lne, 1 know for tw'o reasons, but 1 wro


to conversaticns had with tim?


Q. After tis arrest, and are familiar with them.


but 1 never knew what tte .facts were from tim.


own way you l:,ay relate whatever you repall the staten:ents


n:ade between yourself and ~,:r. Franklin, oonvers'-:.tions had


him, 1 saw 11 im occas ie,nall y and 1 got inforrr,a tion occa-


between you and in your presence up to the 14th of January,


sionally fron; \:1'. f,s.vie about the matter.


15


16


17


18


19


20


21


22


23


24


12
1,3/,/that purpose at his request.


14 c;, HOW, you ren,erI,cer tne testil!1ony of Franklin with respect


10


11


rr,y ha'? ing said or rav'is hav ing s aid in my pres ence thr.. t


Vie would give hinl ~5,OOO to pay his fine and ~,OOO to


rehabitulate himself. No such convers::.1; ion was ever had


25


26
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


l1,y pres ence or by me or to rty knowle dge at any time.


Q Did yeu ever make any such agreement in any way or


suggecition or intimation? A 1 never did and he never


aaked for it. Son:etir[;e after his arrest 1'e told n:e that


whatever money 1 had given him he had saved nothing, that


it had all gone for men who worked for hin, and expenses


connected witbthe office. I had never kept any tab on him


becatee it was impossible to do it, no way of keeping tab


on how ruany men he tad or where they went or how itwas


spent, 1 always took his word for it. Never tried to do


in any o,fulr W'3.y. He told me he had never had anything


himself, and 1 talked over with him about What he thought he


ought to have. Ee had gotten $300, as 1 recall it, after


\'Jards, from ;:'r. Davis for some erLergency, 1 think at the time


his daughter .was married,


25


26
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1 and he told me tta t he trought if I sFive him $1000 it would


2 be about right. I discussed ita Ii ttle while 'JIJi t h him and


3 said, uAll right, if he trought that was right to let it


4 I gou, a.nd Mr Davis had the money at tlat time to pay it, and


5 he paid the $1000 with my mowl edg e and con sent and a.gree


6 ment.Q.-NoVl, com~ng to the 14th day of January, a conver-


7 sation between yourself, lfr Davis and Mr Franklin, you


8 recall the incident as testified to by Mr Franklin?


9- A I recall it very well.


10 Q. Now, in your oym. way, this conversation in Mr Davis'


Q. -- part 0 f the offic e 0 f Davis & Rush, a c onversation


between you, Franklin and DaVis, I call your attention to


that. NoVl, state what that conversation was, and whether


or not the things which Mr Franklin testified to occurred,


,",meth Err: t~ were said or not, and v.hat \l\as said. ]\lIly


I


11 I
I


12


13


14


151
I


16


office or in llr Rush's office -- A yes.


17 relate. A About all tmt I :recall of his saying


18 have you got that there?


19 Q. Do you want me to relate it to you? A what he said.


20 l1:R ]'ORD: Just a moment. 'Jhe witness cannot refresh his


21 I
221
23 I


24 1


251
261


I


I


recollootion of a conversation by what somebody else has


said. A JUst a moment; don't do it.


1m ROGERS: That is all nonsense.


1JR FORD: Ori.'lY. the memorandum made by himself, under sec


tion 204'7 --


THE COURT: The wi tness has directed Mr Rag ers not to do
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1 it.


2 MR ROGERS: Iv,qs not going to do it for the purpose of r&-


3 freshing his recollection. I \'lfill ask you if such and such


4 a conversation did no t happen at suc hand suc h a time --


5 A That is thereason I asked you.


6 Q At that time and place did you say -- I withdraw the


7 last Question.


8 lfR FORD: I-v'lould like to have it read.
"'-------


9 THE COUR[': It ~·!5.V;ithdt~.~~
,.. ~~-.<-'---....-:..-..............-'-..,.


10 MR FORD: I \\Ould like to hear it. I may withdrav! my


11 obj ection.


12 I TEE COURT: No, we will not take the time. It is not b&


13 fore the court. A If you don,t mind, Mr Ford, I will tell


16


17


18


19


20


21


22


23


24 I
25 I


I
26 I


!
:


you the rart of it I wanted to refer to.


THE COURT: What is the qu estion you want to form now?


];TR ROGERS:' 1'1' Darrow, if you wish I will put this ques-


tion to you in the v,ay of con tradiction jilf \'ilat 1fr Ford or


what Franklin says that was mid th ere, and ask you wheth-


er or not, such a thing happ med, 0 I' if you prefer you may


relate just what did itccur to the best of your :recollection,


th en I will ask this later. A I will relate what occurred I'


first. I
Q Rela t e what occurred first t acc ording to your rec~71e~-+
tion, th en I will bring this up. A 1fr Davis by telephone I
or personally t I am. not :e ertain whic h, asked me to come


to his office on SUnday the 14th in the afternoon. I
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1


2


3


4


5


6


went th ere on Sunday th e 14th, a.nd met 1!r Franklin there.


ur Franklin and Mr Davis had had some conversation before


I got t here, as I recall it now. Mr Davis said t:tat lfr


Franklin would state himself why he came there. Mr ]'ranklin


said that a few days before Colonel Tom ~ohnston had come


to him frcm Mr Ford, and said to him, Franklin, that if


'.Vell, he ays, "They want you, be
j


and have been defending labor


not in any 'I:'.ay affect me, and could not in any vayaffect


me." I said something to him about why itvRs that they


shouldw'ant me, and why didn,t they -- \-.h3'I weren't they as


anxious to get Davis or Job F.arrinw.n or anybody else con


nected ""rith the case.


,
I that if he told anything against me, it would be a damned


lie, and he further said he couldn't say anything against


me. I replied that I knew' very 'veIl tmt he couldn't say


anything against me, and he said, "that if he told all he


knew and all the business' he had wer had with me it would


7 he 'J'Jould give· testimony t hat would imdict Mr Darrow, th EU


8 1


would a cc ept a fin e from him an d take! ~ : th e money tba t "','as


found on Whi te to ray th e fine. He says ~ohnston says to


him,"Mio;ht just as well put it boldly; the one they want is


Darrow, and if you know anything age,inst any Los Angeles


peopl e, you are not te tell anything about that, but just


fUrnish evidenc e egainst Darrow. It He said he told Johnston


9


\10
\


In
I
\12
l·'
i
L13


i.14
\
15


! 16[
\


\17


18


19


20


I 21


22


23
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1 coul d convinc e Mr Ford that th ere had been another ];a rty


3


2 who acted as a gO-between, between Ur :carrow and Franklin,
':i~


and give a d ascription of that man, or vhere he claimed ~o
/~
.;"


4' be from and the name he gave, that Mr Ford might believe '.•


sort of a story to tell anybody.


a,statement of that kind, and it \vouldrelieve Franklin


of a great deal and relieve Ur Darrow from any complicity


for the reason Hat it would leave him entirely out of the


matter, a,nything to that effect or substance and purport?


5


6


7


8


9


10


A He did not. We n 6ler gav~ him any intimation 0 f any


11 I Q How, eli d he say further at that tim e that l.{r Ford, that


12 ' is , Franklin ,say, .that l{r Ford never would beli 6le a story


of that kind; it \iould be the same old story of the boy


stealing a bicycle and ::a.ying he bought it from somebody


and didn't know v,ho itvas or anything of that kind?


MRFHEDERICY~ :


13


14


15


16


17
A Nothing of that sort vas said by Franklin.


The question was, ~id Davis say it?
18 '


A No.


Franklin testified he said it. Now, did you say then,


M'R ROGERS: No, to Davis. A Or by anybody there.


nIf you mention my name, I v.ant you also to tell what you


knOVl about Job Harriman n, or anything 0 f that kini, or sUb


23 I stance or purport? A I did not, a.nything 0 f th e sort.


24


1


0 Did Mr Davis resent any remark. You said it was not


25 I S~id A There wasn't any remark to resent.


26 I Q, ~ell, now, did either you or Davis ....y. anything


19


20


21


22







1 kind tlat I have just quoted you from the testimony of


2 Franklin, either you or Da.vis say anything of the kind in


3( sUbstance, purport or Elf'fect, either one of you? A Neith


4 I er one of us said it there, and I never said it anywhere.,


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







A :,~r. ravia made no such remark and \:2'. Franklin made no


remarks about Parriman was an unfair thing, and did he


furtrer say that in view of the W9.y that Franklin--that is,


and Davis never said it together.


kind in sutstance?


Q Well, Franklin, on cross-examination said that both of


you said it together and then separately and then together


again and separately again. Now, did either of you in the


what has not occurr ed. Now, it is mer e 1y repet it ion.


THE COURT. nverruled.


A I never said it eepar~tely and 1 never said it togefher


cumstances, say anything of that kind, in substance,


presence of each other, so far as you know·, under any cir-


purport or effect?


MR • FORD. Obje cted to upon the ground the ques tion has


been fully answered. He has told what occurred and toll


was standing between :.Ir. Barrow and son;ething else, doeen't


nention what it is, 'but standing between Mr. rarrow, that


it was a very poor staterr:ent for you to make, irr,plicating


another party, or Vlords to that effect::r anything of that


did Davis further say tha.t in view of the way Franklir:


t~ cn is ful) y ansyJer ad.


THE COURT. ~verruJed.
.....


MR. ROGE~S. Q Did Davis say then that he thought your


1lR • FOF.D. Obj ec ted to upon the ground th at the wi tnes s has


testified to all the conversation that occurred. The1ues-


196
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1 such r errar k •


2 MR. ROGERS. Q, flas there then discussed at tbat time the


3 question of :.!r. Franklin's pleading guilty and taking his


4 medicine or anything of that kind or substance on the 14th


5 of January? A 1 never rad any discussion with him or


6 heard bin,.


7 UTI. FREDErICKS. Tba t is not much of an answer. 1 SUPI)OS e


8 that question tacked onto ~t--


9 MR. ROGERS. 1 am taking the testimony of Franklin.


10 ~ You might add, ~'~ of that sort.


11


12


13


14


MR. ROGE':PS. Ttat :=mswers it. Q Did Franklin then say to
which


Davis' in any way, in any words or words fron'l\any idea of


this kind could be drawn, that if Davis could assure hini


that he would not get over two years in the penitentiary,


15 tbat he would plead guiJ ty and say nothing, and then did


rav is say to Fr ankl in that he Vlould let Frank 1 in know


n:eeting Franklin and talking to him, seeing hin" having


any cOfl'lmunicaticn ';'7i th tim? A 1 don't believe 1 ever saw


in a day or two, or 80nleth ing 0 f that kind? A No, not in


ny pres ence •


Q :co you know of any such conversation? A 1 do not.


Q, Or hear of it? A No.


Q After J::'"nuary 14th have you any recollection of ever


bin. except a long distance off--quite a long distance off


until 1 saw him i'n tre court roon:, after January '14th. He


says be met me once on the street a few days later.
25


26
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1 possible--l don,t recall it.


2 Q Now at any time or place or under any circumstances


3 did you say 01' rather did you tell :,:l" Franklin how you


4 happened to be on Mair. street that n:orning, or what the cir-


5 cUllistancea were; how you bappened to be there? A 1 don't


6 believe I ever did. What is the particul~r thing you refer


7 to?


8 Q This iEi the answer: "V'le ~ 1, :[;r. Ford, 1 want to be per fent" ~


9 fair, not only wi th the prosecution in this case but with :::-.


10 I::arrow -who is on trial, and while 1 told you a certain thing .!


11 addressir.g Mr. Ford-- "1 am a little inclined at this tifiie to


12 believe 1 was mistaken and it was not };!r. r-arrow whotold
,


13 me in regard to who sent the messaee.


14 t1Q Just state' what \1r. Darrow told you, to your best recol


15 ledtion at the preser;t time regardJess of w'bat you said on


Ur. Frank] in testified' that you told tim how you happened


to be on Main street?


answer Without referring to--


A He says it in another place.


You remenber what it was, don't you!


If you don't object 1 will


Darrow sai d that is how he happened


Go ahead, 1 know what the subject is.


1 r emenber what it was.


A


Now, 1 don't know how that comes around.to be there."


that occasion.


MR • FREDEP leKS.


MR • FRF.I;FF Ir.KS.


THE WITNESS.


16


17


18


19


20


21


22


23


24


You told him that you had gotten a telep
25


26


THE Vi'l TN'ESS. Suppos e you tell it.


NoR • TIl EDEB 1r. KS•







njessage from somebody who wanted you to con.e ciown there.
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MR • FREDEF leKS' 1 don't know whether he did or not, 1 am


not aure about that. 1 think he didn't· mention it, but one


of these men froIl! Venice mentioned it.


1


2


3


4


5


THE WITNESS. Did he nJen tion Browne's name?


anything of that sort.


that particular time tt,'lt he thought. he could have turned


if you hadn't happened to be at that particular place at


that it


Q Well, now, did r.~r. Franklir say to you that


1 never told him that 1 got a telephone from Browne


come down there, and 1 didn't or that 1 got--that 1 went


down there to save him or to keep him out of trouble. 1


think that covers everything he said, if it doesn't--or


the tables on I,ockwood, who was a:,trai tor, and put him in the


Mn • ROGERS.


position tha.t he, Franklin was placed iT: himself;


1


11


12


13


14


15


18


17
16 ':was his intention to turn I,)ckwcod over to the officer at


and
8econd"Main and charge hint With taking and accepting a, .


bribe in the McNamara case to give bis verdict for guilty,


19


20


21


22


and did Fr ank1 in say that if you, th at is, :,1r. rarrow, had


not happened to be at that particular place his arrest


would not have taken place until after he could have pulled


off his stunt at Second and Main, or anything like that?


23 A 1 think he told me something like that onthe afternoon


with ::'r. ray is but not tr,at.
A--


Q, You rerr,err,ber what it was? f' 1 think he said tl:3.t r,e was


go ing up ther e with ;.:r. Lock wood--tha t he was going


25


26


24
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to deliver him to the policemar. and charge him with


having solicited or taken a bribe, which he had done, and


1 think be mid if 1 had not happened to be ar ound ther e


that is what he would have done, and he was arrested quicker


tecause 1 was there. 1 am inclined to think 1:e Sb.id that


that day, but that is w1:at he said and not this statement,


1 would not be absolutely sure about that, but 1 think


so~e sucb statement was made.
___- ~__-~.... o
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1


2


:qR ROGERS: I don't wish to take up any other matters, if


your Honor please, at this time.


3 THE COURT: I see it lacks 5 minutes.


4 I MR FREDERICKS: Can the defense give us some idea as to the


5 length of the time -- is this your last wi tness?


6 :MR PDGERS: You can go and get a goo d night's sl eel' and com


7 in refreshed and able to v.ork sometime tomo rrow. Some-


8 time, either the forenoon. YOuare going to have a


9 strenuous tim e tomo rrow.


10 lfR FREDER! CKS : Wha. t I am figuring on, v,hether you a re


11 I going to get through tomo !TOW.


12' HR ROGERS: yeS, we will get through tomo rrow.


131m FREDERIClill: There is one question I vanted to ask Mr


14 steffens on cross-examination, but it seems a little dif


15 ficult to locate him. I asked the defense if they could


16 bring him in and th6!U' haven't been a.ble to do so.


There is one oth er thing, your Honor. There v,as


a quarrel ~~th me the other day by one of the counsel for


the defense, I' think it was the defendant himself, a.bout


the date that Franklin went before the,grand jury. I


have looked up therecords, and find that I was in error;


that he did go before the grand jury on January 20th.


Now, if the date is important, I didn't ~ant to mislead


anybody. It was .claimed by the defendant that'\'as th e


date, and I find that they are correct.


MR'ROGERS: SUbject to the obj ection to its relevancy,


l[R FOR]):
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1 materiality and co~petency --


2 1m FORD: We !Rventt agreed to anything. Let it come up


3 tomorrow. We haventt entered into any stipul~tion. We


4 I will take it up outside of court.


5 MR FREDEP~CKS: We are all tired. Letts take it up in the


6 morning.


7 :MR HOGERS: All right.


8 (Jury admonished. Recess until 10 otclock A.M., July


9 31st, 1912)' ,


10
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SATURDAY, JUNE 15, 1912; 10 o'clock A.M.


Jury called;


You Wish to be


Defendant in court With counsel.


all present. Case resumed.


1 still think there was no impropriety.


heard on the matter, Captain Fredericks?


MR. FREDERICKS. No, your Honor; if the ruling of the court


THE COURT. Before we go into this sUbject this morning,


lest 1 may convey some wrong impression to the district


attorney in regard to Mr. Sogers's calIon me yesterday


morning, 1 want to say that the subject of the conversation


was confined solely to his embarrassed position, and not


in any sense in reference to any solution of the problem,


nor was there even a suggestion, and as far as that feature


of it is concerned 1 was quite as much surprised after the


offered solution yesterday of counsel for the prosecution.


1 want to say this lest it may be assumed the entire matter


was gone into in the morning as it was in the afternoon,


which was not. the case, and with that knOWledge in my mind


is clear now so we know where we stand on this new matter,


how far it can go--we felt in the argument with counsel


yesterday that his position was not logical and the court


must have some basis for ruling, some basis we were not


able to see, and did not understand, and we felt it was so


illogical--


THE COURT· That is the reason 1 made the explanation.
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1 There is nothing in the mind of the court or within the


2 knowledge of the court except what was presented here, and


3 nothing was'presented to me at any time except in open


4 court yesterday.afternoon, except Mr. Rogers's apology, as


5


6


7


8


it were, for his continued absence from the court reom, and


the embarrassment he labored under, as stated, but the methcJ
. . I


of procedure, the plan that he had in view was not hlnted at


or suggested until yesterday afternoon.


9 MR. FREDERICKS 1 didn't mean to cri ticise the cour t--


10 THE COUR T. 1 t is only fair you should know exactly what


11 happened, and if there is any misunderstanding--


12 MR. FREDERICKS. Of course, we don't agree with the right


13 of the court to take the step that the court has taken, but


14 we bow to the will of the court, perhaps not very gracefully


15 but never the1ess we bow, and we want to have the rna tter


16 surrounded, ~f possible, now, so we know how far counsel


17 can go. As we understand, the court has permitted him


18 to put on two Witnesses, Mr. Johannsen and Mr. Tveitmoe.


may necessar i 1y explain Mr. Rogers 1 s personal connection


wi th the movement or the au tomobile 'trip or the different


tr ips that--


MR. FREDERICKS· We understand that they are going, as Mr.


Rogers says, to testify that Mr. Darrow had nothing to do


19


20


21


22


23


24


THE COURT. To inquire of them only as to such matters as


25 With this, and that, of course, makes the issue, and with


26
that idea in mind-
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1 THE COURT. It is a very unusual order of proof, 1 grant


2 you.


3 MR. FREDERICKS: We have no objection--we haveObjected--


4 THE COURT. That is all r igh t, bu t under the c i.r cuma tances


5


6


7


8


9


10


11


12


1 think it is a privi1ege-
I


MR. FREDERICKS. Of course, we suppose counsel for the defaae
I


will stipulate that he se.vered his connection \vi th the I


Merchants & Manufactuers Association in December, 1910, and I


he made his financial settlement with them as to fees on


the 13th day of January, 1911, and that Mrs. Caplan was


taken away, as the tes tfmony shows, some --1 think the 31st '.


of July, about 7 months afterwards.


13 MR. ROGERS· 1 haven't the dates in mind exactly, but


14 counsel is approximately correct, sufficiently so, so 1 do


15 no t differ wi th him at all, if he says that is true.
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MR. FREDERICKS. We are prepared to proceed.


THE COURT. All right.


MR. ROGERS. Your Honor will, under the circumstances,


excuae me from the court room.
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A. jOHANNSEH, a witness called on behalf


of the defense, being first duly sworn, testified as fol


lows:


;DIRECT BX.41l.INATION


UR IARROW: What is you r full ne.me? A Anton johannsen.


Q, Where do you live?' A Courte :Hadero, Marine County,


California.


Q, Are you acquainted with mej the defendant in this


case? A yes sir.


1,ffi FREDERICKS:' I suppose the record shows the ex:am.ina tion


is by Mr Darrow perj3onally?


THE COURT: yes, the record vdll so show.


UR DARHOW: You know l{rs Flora CaplW1, do you not? A I


do.


Q How long have you known her? A About f our or five


years.


Q Before I get to that, did you occupy any posi tion wi th


the BUilding Trades Council of Califo mia? A I am


general organizer for the State Building Trades of Cal


iforni~••


Q That is an organization which includes the ~hole state,


does it? A yes.


Q, And "'inO is the secretary-Treasurer of it? A O. A.


Tvei tmoe.


Q How lonq have you been genera I olgenizer? A Three


years last March.
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1 Q Youwere subpoenaed down at Los .Ang eles to appear be-


one six.


fore the grand jury during their investigation cf the


Times matter, \vere you not? A I was.


Q One is four and the -other -- a girl? A A boy and a


girl.


A At wmt time do you


So far as I can remember she was before


How often did you see her?


And v.ere you. before the grand jury a nnmber of times?


Was l[rs Caplan subpoenaed here? A 1fr Caplan?


You knovr ab rot how many times she was before the


Mrs Caplan. A She v.as.


Were you here at the same time she 'tas? A I was.


I vas.


Q


mean with reference to?


grand jury? A


Q Well, from the time that she was here before the grand


jury until July, say, following, six monthffi? A I seen


her re rhaps 20' or 30 times, I dont t know.


Q Did she have a family? A She had two small children.


Q How old t about? A I think ohe is four and the oth er


Q


A


Q


Q


Q


Q


the grand jury either two or three times, twice, to my


positive knowledge, perhaps three times.


Q Vho \16S representing the prosecution in t hat matter?


A Earl Rogers.


Q You knew Mrs Caplan afterwards in San Francisco, did


you not? A .I did.
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1 Q Vhat was her busin ess? A


21231
She vas a buttonhole maker,


2 whatever tha t is •


3 Q
.


In a clothing shop of some kind? . A Yes, in tailor


4 shops.


5 Q Had she been for long? A That vas her business, she


6 had 'lflorked for that off and on, I presume, for many years.


7 Q. About how old a woman is she? A Oh, I d.ontt know


8 exactly; I 'VVOuld jUdge about 33 or 34.


9 Q Did she talk wi th you at different times in relation


10 to her affairs? A She did.


11 Q Where did she live in SanFrancisco? A I dont t rem.-


ember the nemes of the streets, but she had lived in dif


ferent places.


14 Q How often woul d sh e move? A As often co,s the furns


15 peopl e compelled her to.


16 Q Do you know about how often t mt vas? A Yes, moved,


17 so far as I know, five or six or seven times.


18 Q lhring how long a period of time? A Oh, from the mid-


19 dle of November, 1910, up until the time th at she left.


20 Q F.ad you talked ",lith her at various times about her


Did she have any means excepting vhat she earned anQ26


21 having some protectionc-gains t the furns people? A I did.


22 Q How "'8S it es to her being able to pursue her trade


23 there in San Francisco? A She ves not able to pursue her


24 trade -- shevas for a While, but they abused her until she


25 could not hold a position.
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1 what was gi ven her by scm e of her friends? A So far as


2 I have aIW knowledge she had three or four hundred dol12.rs


3 that they received from insurance when she first came do\m


4 here•.


5


6


7


8


9


10


11


12


13


14


15


Q ~en she came to Los Angeles? A yes.


Q And do you know what became of that? A Oh, I gu ess--
.


Q Whether it ms used tip for the family or what? A It


ves used up in the family affairs, I guess.


Q And was she helped by her friends after tret? A She


~ When she 'Fas down here before the gran d jury, do you


know whether she vas thrown into jailor not? A No, she


,~s not thrown into jail, that would have been a relief.


Q Where VIas she stopping? A At the Chapmcm Ho tel.


Q \Vhat vas her treatment there by the fums people and


others?


Q Did they follow her through th e ci ty generally?


nights, and two worked days.


They' ~ had four at the Chapman hotel, two VlorkedA


A yes, every place.


Q About how many of these people did yousee around there?


Q Well, there was no particular indication except that


the detectives were at the doorsteps all the time watching


every move and followiM her every-pIece she went.
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2


Q Did she have her little children there?


her children in San Francisco.


A No,
21~


she had I


3 Q Do you know'where they were staying? A They were


4 staying with some. friends of her's, 1 don,t remember their


5 names.


6 Q And how long, about, was she down here with the Burns


7 detective? A She was her~ about two weeks, a little over


8 Q Do you know 'how she was handled here in this city at tha


9 time by the representatives of the prosecution and counsel?


10 A Well, 1 wasn't th~re, 1 know only what she told me.


11 Q When did she tell you this? A When she came from the


12 grand jury.


13 Q And did you at different times talk with her about it


14 before she went away from the 6 tate j' A 1 did.


15 Q What did you learn about it?


MR. FORD. We do not think the counsel need to testify.


THE COURT. I think the time ought to be fixed, Mr. Darrow.


jury occasion in November J 1910, is that the time?


MR • DARROW. T1:e time she was here in Los Angeles.


MR • FORD. November, 1910.


A Yes.


MR. DARROW· Very well, your Honor.
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MR. FREDERICKS.


BY MR. DARROW.


This "it", 1 suppose, refers to the grand


Q It all led up to the departure--


1 was not sure of the


25


26


time.


Q, When was this 'I A This was in November, 1910.
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2


Q


Q


That is the time to which I referred.


Now, state what she informed you.as to


211that before you


3 went away, and'before she went with you.


4 MR. FREDERICKS. That is what Mrs. Capl~n told this witness.


-5 MR. DERROW. Leading up to the cause for her getting some


6 peace· of mind outside of Cal ifornia •


7 THE COURT. There are no o.bjections.


8 MR. FREDERICKS. No objections, go ahead.


9 MR. DARROW. Your grins might indicate an objection to the


10 tes timony •


11


12


13


MR. FORD. 1 think it is clearly hearey.


THE COURT. There is no objection.


MR. FORD. 1 was not saying a word, but 1 Object~ to being
i


14 tal ke d about gr inning •


15


16


17


18


19


20


21


22


23


24


25


26


JAR • APPEL. Nobody referred to you.


THE COURT· Ge.ntlerren, there is only one objection to be


cons idered by this cotu·t and that is in the form of an ob-


jection.


BY MR. DARROW. Q Go ahead and state it.


A She told me that Earl Rogers had, in his examination,


referr ed in every nlanner that he was capable of, Ques tioning


her character, her veracity, her integrity, her marriage


relations, her relations wi th men, for the purpose of


humiliating her.


~ Was that before the grand jury or outside?


A In the grand jury.







2 tected inthe grand jury room?


MR. FREDERICKS'. That is Objected to, may it please the


1


3


Q, Didahe say anything about whether she had been


2m[
pro- I


I
I


4 court, on the grour:d that everything that was said in the


5 grand jury rOOl!! was taken down and written up by a shortha.Ili


6 reporter, written up by the reporter in typewriting, and a
I


7 copy of what transpired aIld what questions were asked of Mrs


8 Caplan at that time were furnished Mr. Darrow, and it is the


9 bes t evidence.


10 MR. DARROW. It does not appear that is true, consequently


11 it wouldn ' t make any difference whether it was true or not.


12 MR. FREDERICKS· We wi thdraw the objection.


13 THE COURT. The objection is wi thdrawn.


14 question.


Answer the


15 i What is the ques tion? (Ques tion read.) ff.j1e had no
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24


protection in the grand jury room any more than the rest


of us did.


Q You were in there a good many· times yourself? A Yes,


1 got the same deal.


Q Now, did you go back to San Francisco at the same time


she did? A No, 1 did not.


Q pefor~ or after? A 1 went back afterwards.


Q How soon after you got back did you Bee her or hear from


her again"! A Oh, 1 ·came in contact wi th her very occasion-


25


26


ally.


Q Did she apply to your organization for aid? A







nite.


1 think.


Q About when did sheNiH • DARROW. Ye~ 1 think. 1 can.


cisco, 1 think, about along the middle of November or the


latter part of Noveu:ber, about the third week in November,


come back to San Francisco? A She went back to San Fran-


BY NR.. DARROW. Q We 11, up to July 1st.


MR. FREDERICKS. What year? The same objection, not defi-


THE COURT. Can yournake the question more defini te?


maker? A Ye~ she got a job.


applied to me and some of her· friends.


Q Did you aid her from time to time? A 1 did.


MR. FREDERICKS. We object.· to that as immaterial.


THE COURT. Objection overruled.


A T did.


BY MR • DARROW. Q By this time you knew where she was


living" didn t t you? A ! 'did •


Q Now, what was done towards intimidating her in San Fran-


Q Know whether she went to work again as a button hole


cisco, or what did she relate to you about that, state what


you know and what she told you?


MR. FREDERICKS· We object to that as no time specified.


Q After she lef t her e1


MR • FREDL11.1CKS· That is obj ected to as too indefinite,


, that indicates the time from then up to the present time.


THE COURT· 1 think it should be made a little more definite.
I
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1
Do you mow about how many different pIeces she vrork-


2 ed between that time an d the coming .Tuly? A Well, there


3 ves only one place she could work -- or two places.


4 Q Now, the first dividing it up, the first two or


5 three months, .Tanuary and February -- Iecember, .Tanuary


6 and February, what information have you or vJ.hat did she


7 say to you about the way she was treated and threatened


8 and humiliated by the Eurns men and the prosecntion in


9 th ::.t case?


10 MR :EREDERICKS: We think t hat is hearsay, "OUre and simple.


11 lffiDARROW: The question as to the motive.


12 THE COURi': .Any o~ection?


13 UR :EREDERICKS: yes. Obj ec ted to on th at ground.


She came to me and told me trot detectives '.1ere follow--


ing her every pl~e she went, and hadactually~nt so far


THE COURT: Obj e::tion overruled.


17 as to grab hold of her on the :treet, and on one particular


18 occasion she had fotUld it n ooessar,f to slap on e of them


19 in the face. I Y!onldn't beli ere theywent that far, so I


20 went to her home with her, md seen \'vithrny Dvm eyes,


21 seen the detectives. They got on the street cars and


22


23


24


off the cars, into the restaurant, any pl~e she went;


they hounded her and f allowed her, threatened and bulldozed


her.


25 MR FREDERICYJ3: I move to strike the answer out on the


26 ground that it is indefinite as to time.







to specify at ~nat time these occurrences occurred.


THE COURT: C;:.nyou tell vJhat time those occurrences oc-
.


curred? A Ican't remember the exact date.
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A Between the 1st ofApprroxima t ely?THE COURT:


December and the 1st of !fay.


J.l.R DARROW': Do yOll know how 0 ften she moved during t m t


time, about? A Well t shoe mov ed five 0 r six times to my


knovrledg e.


Was that up to the 1st of July? A Up lUltil about


10 the 1st of June t I guess.


11 Q fmd what did she say what do you know as to ,-vhy


12 me moved? A She asked me onseveral different occasions


13 as to what she should do in order to avoi d that disagree-


14 a ble advertising. I advised her to leave the state and told


15 her that I would go wi th her as soon as an occasion pre-


16 sented itself.


17 Q And what did she say about the cause of her moving


How much space did she have, one roam or more?


18 framplace to place? A well t she was rooming in a place,


19 tho se detec tives theyvrent so fa r a s went right in her TO om


20 in the nieht. They annoyed her until nobody wonld permit


21 her to room in a rooming house; they didn't like the ad


22 vertising or annoyance.


23 Q What did she say as to '.'hether they searched her room?


24 A Well t I don't know '!hether they searched her room or


25 not.


26
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1 one room.


2 Q VJhereabouts? A It VlaS up CI'ound ],'rcAllister, between


3 UcAllister -- 'on MCAllizter, around in that neighborhood,


4 or near Fillmore.; I forgot just exec tly the name of the


5 street. I could find it.


6 Q We don't 101OW • lJhat woul d be lik e Wils}1ire Boule-


7 vard -- A It is between Sutter and Polk and Fillmore,


in that neighborhood.


Q Lots of working people? A l{o, it isn't a bad loca


1~ tion.


11


12


13


Q


A


Q


You kno"'v ab mt what she paid fo r her 1'0 om rent there?


I don't 1010wecactly. I should jUdge about $2 a week.


Now, she had her two little children with her during


14 this time? A No, she had the children with some girls;


15 I don't know their ri~1es. Th~ called t hem the French


16 girls. Th~ were taking c are of her chi1 dren. She was


17
eH.paying them ~25 a month to take care em the children.


18 Q What can you say as to her empl oymen t or h er abili ty


19 to hold a job under tho se circmnstances? A She said her


20 EmplOyer had been very kind t 0 here, blt had advi sed he r


iBla itw'as very disagreeable, this annoyanoe.


'£2 What did she say about these indivi duals or deteotives


23 cOIlling to her place of work, follo',ving her there?


24 MR FREDERICKS: Objected to upon the ground it is hear say.


25 THE COURT: Overruled.


261 A She said at first they tried to ooax her and plead VI


I
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1 her, offered her bribes and offered her money consideration.


2


3


Told her th at the unions -- that


simply making 'a tool hf her husband.


organized labor 'Nas


He came back he
.,


4 would not be pro.secuted, and they could go to a foreign


5 country and live ·with ease ever af'ter, when that would not


6 \VO rk they bulldozed her.


7 Q How long d1 d. this con.tinue? A Continued up until


8 the time she served notice on the chief of police of


9 San Francisco unless she got protection from this annoy


10 ance of the detectives, she would have to leave the state.


11 Q Read that answer.


12 MR FREDERICKS: I think it was, very plain.
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THE COURT: Read it. (Last uestion read by the reporter.)
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MR. FREDERICKS. 1 suppose this is not adrni t ted, your Honor,


showing the truth of the facts that she did all these things


or that all these things happened?


MR. APPEL. That is a matter of argument, your Honor.


MR • FREDI<:RICKS. It is pure hearsay.


&!I1. APPEL' 1 t is jus t as good evidence-.
1m. FREDERICKS. 1 withdraw everything 1 have said.


MR. APPEL. Then don't argue it.


MR.FREDEPICKS. 1 take it all back, every word of it.


MR. DARROW. Q You know about when it was she applied


for protection to the chief of police? A 1 couldn't say


positively, but 1 should judge it was from--muat have been


between the middle of May and the 1st of July, 1911.


Q Do you know anything about that yourself? A No, only


through another party.


Q Who was the chief of police at that time? A 1 don't


remember who was the chief of police. They had so many


chiefs of police 1 cou1dnt t keep tab of the m.


Q Do you know about when she went out into the country?


A Yee.


Q About when was tha tr A She went o'U.'t there about the


fore part of JUly, 1911.


Q VItat did she say about going to the coun try? A She


wanted to go carr~ping wi th some other people that were going


ou t there.


Q Did she have any talk With you in reference to her







ticular time or not.


Q By her friends or others? A 1 don 1 t know at that par-
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-
1 don,t remember whether 1 gave


A Yes.


Q Any money given her? A


her money that' time or not.


Q Did you know where she was in the country? A Well, 1


could not find the place myself. 1 know where the camp was,


appr oxima tel y •


Q Where was it, approximately? A Well, it was about half


a mile from La Honda right off of the county road or what


ever road it is, 1 don't know the name of that road.


Q In a sort of a surrmer resort there? A There is a regula


camp· ther e that cer tain people go to every year, that par


ticular canp.


Q Is it mountainous country? A Oh, yes.


Q She went about the 1st of July, you say? A Well, 1


can't say exactly, but somewhere between the 1st and 15th


of July.


Q What had she said to you about going where she could make


a living or get out of the way of these people who were


following her"/ A She s imply says she would like to be in ':


a place waere she could work at her trade Without being


interferred With and have a little enjoyment out of life and


not be hounded every' place she went.


Q And what had you said to her about that? A 1 told her


to ge.:tt away from those Purns men as soon as she got ready
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told her 1 would help her •
~


Q Did the sle~ths follow her up to the mountains, do you


know? A No, they lost track of her, 1 guess.


Q You don,t know whether they were up there or not?


A Not that 1 know of.


Q, How long before this time had you promised her to help
•


her get aWllY from these people? A About the middle of May.


Q, Any chance to get away in San Francisco, as far asyour


judgement went? A Not without them fellow seeing you un-


less you can do it in a machine.


Q Were you ever up to the caILp before this nigh t you went


away wi th her i A No, 1 never was up there before that


night.


Q You say you never was t here before? A 1 was there onc~


yes, 1 went there to get her.


Q pow long before? A Before what?


Q That night or day when you took her away? A 1 was


never ther e befor e that day •


Q That is what 1 unders toed, I.1r. Appel unders toad differ ent •


YOU didn't know the directions? A No.


Q You had somebody show you the directions? A Sure.


Q Now, what did you go up there for? A Went up there


to ge t her, get her. away from those Burns men.


Q Did you consult with anybody before you went, any lawyers


A 1 should say not, 1 never consult laywers on those


matters.
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1 Q How long before you went had you nade up your mind to go


2 at that time? ·A Well, 1 couldn't go until 1 got some op~


3 portunity, and I was requested to attend the two conven-


4 tions in the east. 1 had to go east, so 1 took advantage


5 of tha t oppor tuni ty.


P 6 Q Did you consul t wi th m~ abou tit? A 1 did not.


7 Q If any 1 A 1 did not.


8 Q Or anybody connected with the defense of the McNamra case


9 A Not wi th any attorneys.


10 Q Did you ever give me or any attorney connected with the


11 defense any information you were going to do it? A No, sir


12 Q And were you requested by me or any member of the defense


13 A No, sir.


14 Q Any of the attorneys? A No, sir·


15 I Q And did 1 have any knowledge of it whatever? A Not


16 that 1 know of.


17 Q How long before you s tar ted bad you made up your mind


18 to go at this time'7 A About a week, 1 guess.


19 Q Had you communicated With me in any way about it? A No.


20 Q Or sent me any word about it '7 A 1 did not.


21 Q Or did 1 at any time send you any word, directly or in


22 directly, or did you get any word from me about it? A No.


23 Q Or any other lawyers connec ted with the defense? A No.


24 Q Well, was your purpo8 eat any time communicated to me?


25 A No.


26 Q Did 1 know anything about it? A Not that 1 know of.
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1 Q. Do you know any way 1 could have known' about it? A Not
.


2 unless 1 told you.


3 Q That is what 1 am getting at. You didn't send word


4 to Mr. William J. Burns or any of his agents, so that it


5 should be communicated to me? A No, 1 was not working for


6 him.


7 Q Well, what did you do when 'you went down to camp, then


8 w hat? A Do you want me to tell that story?


9 Q Yes. A Well, that man that was on the stand here the,


10 other day told essentially the facts. If you want it


11 repeated 1 can tell you about the same story.


12 Q No, you don't need to repeat it. Were there any other


13 facts in connection With it? A Except that 1 told him


-


14 Why this woman was leaVing the state.


15 Q What did you tell him? A 1 told him she had been


16 hounded and abused and interfered wi th by the Burns


17 Detective agents until she was no longer able to reside


18 anywheres unless she could reside in a place unbeknown to


19 them.


20 Q Did you call the attention of the chauffeur to that mat-


21 ter since he went on the stand? A 1 talked to him about


22 it afterwards.


23 Q Did he recall i t-';'is he here in court--


24 THE COUR T. He i e avai lable if you want him.


25 JAR. FREDERICKS. We object to that .aB --
I I


26 WE' COUR T.' Mr. Darrow m6.de an inquiry as to the wi tness •







1 MR. IbARROW •
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When he talked to the chauffeur about it,


2 since he went on the stand, whether the chauffaur remembered


3 the conversation ~ A He said he remembered. it since


4 1 called his attention to it.


5 MR. FREDERICKS. We move to strike out the answer.


6 THE COURT· There is an ob.jection to that and the objec


7 tion is sustained. The chauffeur is available.


8 MR. FREDERICKS. 'Ve move to strike out the answer.


9 THE COUR T· Str ike it out. The chauffeur· is available-


10 BY MR • DARROW. Q Where did Mrs. Caplan go? A Where did


11 she go?


12 I Q Yes. A She went to Chicago.


13 Q Did you go to Chicago? A 1 did.


14 Q Do you know whether she had previously lived in Chicago?


15 I A She had.


16 Q Whether she had worked at her trade in Chicago? A She


17 had •


18 Q And do you know about how long she had lived in Chicago?


19 A 1 don't know how long she had lived there, perhaps a


20 cpuple of years i 1 don't know exac tly •


21 Q Now, what was your purpose, state it generally, in help-


money? A Yes, 1 gave her Borne money •


Q And where did you get it? A Where did 1 get it?


ing her out of the s tate of Ca.1i fornia? A 1 fel t-


THE COli'RT. Hasn't he answered that fully?
22


23


24


25


26


1lR. DARROW' 1 guess he did. Q Did-you give her any







CROSS-EXAMINATION.


Q you say the Burns peoplehai compel
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1 Q Yes, whether it came from the BUildings Trades Council--


2 A Where 1 get everything else.


3 Q If it was your" own money, 1 wont go into that.


4 THE COURT. The witness has not answered.


5 . MR. FREDERICKS' He has not said it was his money.


6 BY MR • DARROW. Q Did you' get it from the BUildings Trades


7 Councilor the unions? A I did.


8 m. FREDERICKS. That is not leading at all.


9 MR. DARROW. Q Did you ~t any money from me or from any


10 of the attorneys for the defense? A I did not. You were


11 too stingy.


12 Q Wha-t" is that? A· 1 said you were too stingy.


13 Q Di d you ask for any from us ?


14 MR. FREDERICKS. We objedt to that as indefini te.


15 THE com T· Objection overruled.


16 BY MR. DARROW. Q Did you ask me for any for any such pur-


17 pose? A No.


18 Q Your purpose in going, as far as you were concerned at


19 tha t time, was to attend a convention? A 1 went to the


20 Amalgamated Sheet Metal Workers I International Convention


21 and also to the Firememts International Convention in Mil


22 waukee.


23 MR • DARROW. Cross-examine.


24


25


26 BY MR. FREDER 1eKS •
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1 her to move from time to time and that they had told her


2 that they didn't want her husband or her but i' she would


3 tell them where the husband was they would let them go off


4 in to some foreign country and live alone, and so for th,


5 unmolested. Do you know whether--


6 THE COUR T. 1 didn't ge t y.our answer.


7 MR. FREDERICKS' He nodded "Yes".


8 A Ye&


9 THE COUR T' The repor ter cannot get a nod.


10 BY MR. FREDERICKS· . Q Did she tell you who the Burns


11 people were after at that time? A They wer e after the


12 higher-ups, according to their statements.


13 Q. And you were one of them, weren't you 1 A No, 1 am just


14 an organizer •


1 don't know, 1 suppose they were.


15 I Q Jus t an or ganizer •


161 weren t t they'/ A


They were after one Mat Schmidt,


17


18


19


20


21


22


23


24


25


26







1 Q Yes. He was indicted at the same time


..............."~f4i
Caplan was,


2 ,qasn' the? A Yes.


3 Q
I


They were aft er him, t,oo, waTen' t. the;'/? , Mat t


Oh, yes it will.


Fo I' being too fai thful to la 1:0 r, IQ, For what? "


o !)j ec t to it.


guess.


'1!IE COURT: Obj ection overruled.


MR APPEL: We ask for an exception.


A I refuse to answer any question in connection .that


the defen dant in this case.


ME DARROW: It wouldn't make any difference at all •. I


ME FREDERIM.K3: We will show the witness' connection with


Q, Di dn' t stop over in y~ur house and used to work for


you?


ME DARROW: We object to that as immaterial, not cross-


exmnination.


Q, And what is +he outrageous charge filed against you?
i


ME APPEL: I 0 bj ect to that matter; that fac.etious manner.


I obj ect to this ma.nner of examining the "vi tness.


THE COURT: Objection sustained.


ME FREDERICKS: Is it any more faCf:e~ious than the anawe


MR FRE DERICK£!:


might interfere wi th my own indictment.


ME FREDERICKS: Are you. under indictment? A I am.


tl 4 I S~hmi~ was a great friend of ~/ours, used +,0 live in .your


holl. ee, (adn't he? A No.5


6


7


8


9
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13


14


15


16 I


171
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1 All right.
, . .


2 MR APPEL: We object to this sing-song and this tone•
..


3 ME FREDERICKS: Oh, I can sing it if I want to.


4 :MR APPEL: It does not fit him, and it looks very ridicu-
/


5 loua.


6 ME FREDE~!IrKS: If I want·to sing, I will sing it.


7 A It doesn't bother me any, Appel.


8 ME FBEDERI C:KS : What were you indicted foT? A On the


9 charge that they make against labor when they cannot find


10 any other charge.


And you also knew you \vere very strongly suspected of


11 Q,


12 Q.


What was that in particular? A Conspi racy.


13 being the man who was behind Matt Schmi dt and Capla.n and


.. 14 Brice and that ~1)U were very strongg suspected of being


15 the man who engineered the blowing up of the Times, di dn' t


16 you?


17 ME APPEL: I object to that --


18 Q. You know that is a fact, don.t you?


---


19 :MR APPEL: We object to t.hat as immaterial, assuming the


20 wi. tness knows anyone spspects him of that.


21 :MR FREDERrCKS: If he doesn't know, he may say no.


22 ME APPEL: Not cross-exsmina.tion, find if he wants a


23 stipulation we will stipulate with him that he suspi- .


24 cions anyone that h ad anything to do with labor as being


25 implicated in blowing up the Times.


26 :MR FREDERICKS: NO, 'ive don't want any stipulation.







---
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1 ME APPEL: So far as his supicions --


2 .:ME :FREDER! CKS: I am asking if he knows.


3 A Suspect.ed by whom?


4 MR FREDEPJ:CKS: There is aq~lIetion pending, let us have


5 the ruling on it.


6 THE COURT: Obj ection overrul ed.


7 MR APPEL: We except.


8 (Question read. )


9 A Suspected by whom?


10 MR FRED ERICK.3: By the duly and properly constituted


11 legal authon ti es of the state of California?


12 MR APPEL: We object to that, if your Honor please, on the


13 ground it is incompetent, irrelevant and immaterial,


14 th at that is no manner of impeaching the w'itness, that


15 you cannot impeach a wi tnesa by what others suspicion him


16 of, and it is in relation to specific acts of other people,


17 specific opinions of other people and you cannot impeach


18 a"vi tness that "vay, you cannot cross-examine a wi tnes8 that


19 way under any authorities, coming from the legally consti


20 tuted authori t.i es of the state of California, or from any


21 one else who ever read any law; that is not the way to


22 examine any witness to ask the witness what I am thinking,


23 md wh ct I am suspicioning of, who ever heard of any


24 such a thing as that? Before they ought to be legally


25 constituted t they ought to learn some law.


26 A I have no means of knowing 7,hat th$ auspicious w'ere.







1 't You have not? A They never tol d me.
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2 ME APPEL: Enter an exception there.


3 't Didn't you tell Mr S'awyer the reporter of the Record


4 in Los Angeles, that you e:h.""'Pected to be indicted for


5 the blo'l',ing up of the Times?
.;


6 MB APPEL:· We object to t~at as the question is incom-


7 p etent, absolutely incompetent, does not contain the ordi-


8 nary provisions of the code.


9 TErm COURT: Obj eotion sustained.


10 :MR FR~DERICK.3: All rig'ht j I will reframe it and give it


11 the ordinary provisions of the oode. Didn't you say to


---


12 Mr Sawyer here in the city of Los Angeles, in the month


13 of November~ 1911, at the time you were down here as a wit-


14 ness before the grand jury, you and Mr SB.1,vyer being alone


15 together. and the further time and place I am not able


16 I to specify, that you expected to be indicted for the des-


17 troction of· the Times and the murder of the 21 men who


18 were kill ed there?


19 MR APFEL: We object to that on the ground it is incompe


20 tent, 1 rrelevant and immaterial for any purpose ~,hatsoever


21 that it does not tend in any manner to contradictor im-


22 peach the \vitness and upon the further ground that it is


23 collateral and that if the wi tness testifi ed he di dn, t do


24 50 they would not be penni tted to contradict him, therefore,


25 it is immaterial. for any purpo ses \'/hataoever on cross-


26 examination.
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1 THE COURT: Objection overruled•
.


2 :ME APPEL: We except.


3 A What is the question?


4 ~Last question read by the repo rter- )


5 A No _ .


6 ME FEEDER! CKS: I,freil, make that a littie more particular,


7 the time being just after you were in the grand jury room


8 and testified there.


9 ME APPEL: Wai t a moment.


10 ME FB~DERICK.3: Now, having called it to your attention


11 a little further, do you still maintain the same answer?


12 ME APPEL: iVai t a moment. We object upon the ground


13 it is ineompetent, i n-elevant and iID."I1aterial, and not cross-


14 ecaminatiori. If the wi tnee s were to answer in the affir-


15 mative, it ';V'ould not tend to impeach him on any matter tes


16 tified to by him- It is collateral, therefore, it is not


17 t ending to impeach any issue; furthennore., the present ques


18 tion of the n. strict Attorney contradicts the statement of


19 the D1 strt ct Attorney that he didn't know the p arti cular


20 time and place' as he stated in the original \iuestion.


21 ME FBE})~BICKS: I didn't at the original time, but I got


22 it since theme


23 TH~ COURT: Objection 0 -wrrulede


24 MR APPEL: EKceptione


25 A J'u st read that question.


26 (Last question read by the reporter.)







2146


1 A I. at no time. told him anything of the kind.


2 MR FREDERICKS: And you never did in au bstance. or ef-
.


3 feet, tell him? .A I would like to tell you what I


4 di. d t ell him.


5 Q. Well, what di d you tell him?


6 1m APPEL: Wait a moment •• We object upon the groun d it is


7 hearsay, immaterial and not cross-examination.


8 MR FORD: The witness is entitled to explain his answer.


9 MR APPEL: We are enti tle d to have him keep hi B moutlJ


10 closed up.


11 THE COURT: Obj ection 0 verruled.


12 ME APPEL: Your 6Jq>lanation to the \vi tness


13 ME FREDERICKS: Answer the question.


14 A Mr Sawyer approached me in the an-ee-room of the grand'


151 jury and advised me that he was tipped off that the Mer-


16 ch ants & Manufactur ers Association had a de si re to have


17 me indicted, and I told him that I would not be 8Urpri sed


18 if I were indicted.


19 Q This che.rge that you are under indictment for is a


20 charge of transporting dynamite? A It is a political


21 charge, I guess.


22 MR APPEL:. Wait a moment. We object upon the ground it


23 ia incompetent, irreleva..'1.t and immaterial; it is not


24 cross-examination; it doesn't tend to impeach the witness


25 and he cannot be impeached by showing that there is an


26 accusation pending against him for any purpose. He can
be


only~impeached by the record of a conviction or
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concerning his general reputation, whatever traits are
.


involved in -the issue, and that is the code. The code


flays that a wi tne'~S8 cannot be asked tho se cpe stions; cannot


b3, q1Ltestioned in any such manner as that. We protest


against allowing the Di stri ct Attorney to violate the


plain provisions of the 1m of this state.


THE COURT: Obj ection overruled.


MR APPEL: We take an exception.


(Last uestion and answer read by the reporter.)


ME ¥REDERICKS: Answer the question, is that not correct?


A Conspiracy, I think it is, to transport dynamite.


Q And you were very much interested yourself, then, in


whether or not Mr Caplan -- :Mrs Caplan shoul d bring Mr


Caplan back into the state and have him tell what he knew


about the d~struction of ,the Times, weren't you?


ME APPEL: We obj ect to that on -the same ground as stated


in our last objection and not cross-examination.


THE COURT: Obj ection over,ruled.


ME APPEL: ~ception.


A I was interesta -- Read that question.


(Last question read by the reporter.)


A I was not aware that she was going to bring him back


into the state.


MR FREDERICKS: Did you s~Mr Matt Schmidt and yr J.B.


:&ice, whose true name is J. B. }lcEamara and Caplan -


A. I refuse to anS',,,er all tho se uestions.







1 Q
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In San Francisco just a short time before the ~imes


--


2 blew up?


3 ME APPEL: Wait a moment. We object upon the ground it


4 is not C1'OSS- ~amination; it is immateri a~ for any pur


5 po se whatsoever, and the wi tness is advi sed now by me,


6 unless he wants to answer· that question, he may do so,


7 and I say here t'o him, that in my opinion, he don t t have


8 to an~/er any matter that is not addressed to the sUbject


9 upon which he ;,vas speaking, not cross-examination.


10 ME FREDERICKS: He sal d he has refused to answer. I will


11 pass it for the present and come to something else. You


12 I testifi ed before the grand jury down here in Los Angeles


13 shortly after the 'fimes blew up that you had known Matt


14 S chJn! tt for a great many years, di dn' t you?


15 MR APPEL: Wai t a moment. We 0 bj ect upon the ground that


16 it is incompetent, irrelevant and immateri al for any pur


17 pose; it is not cross-examinationA it doesn.t tend to


18 impeach the witness. The question as a ~uestion is abso


19 lutely incompetent; doesn t t contain any of the 0 rdinary


20 provi sions 0 f the law that such a question as that shoul d


21 contain, that every lawyer oUght to knoVT) and upon the


22 further ground that 'Nhatever he testified to there is a


23 record of it, and he is enti tIed to see before he answers


24 the question, and I say to him now that under the provi-.


25 sions of the code that he need not answer what his testi


26 mony '.vas_ The record of it was made, and unl ess tha'lj. r







1 cord is first shown to him.


2 TIlE COURT: Read the question.


3 (Q,uestion read by the reporter.). .
4 THE COURT: Objection sustained.
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A 1 refuse to answer.


incompetent.


THE COUR T. Objection sus tained.


Schmidt was one of your very


best friends, wasn't he?


MR • FREDER 1CKS. Q ija t


.
Mr. Mat Schmidt worked at your .house and lived there for


three months a ahort time prior to the time the Times blew


up, didn't he?


MR. APPEL' The same objection as last and the same instruc


tion to the witness.


TI:':E COURT· Objection overruled.


MR. APPEL. We except.


A 1 refuse to answer that.


MR. APPEL. The same objection. It is not cross-examination


it is inconlpetent, irrelevant and immaterial, not addressed


to any matter being brought out on direct examination,


collateral to any issue here in this case.


MR • FREDERICKS. He had a work bench down in your place,


didn't he?


MR. FREDERIC KS. All righ t, we wi 11 come to that again.


THE COURT. Objection overruled.


MR. APPEL. Exception.


Q BY MR. FREDERICKS. And :lr. Schmidt was your best fri end,


wasn't he, and you so stated to a great many people, did


you not?


MR. APPEL. We object to that on each and all of the grounds


stated and on the further ground that the question is very
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1 MR. APPEL· The same objection.


2 MR. iARROW Whatever M.r. Schmidt was doesnl t have any bear i


3 on his testimony in this case, where the only issue is


4 whether he had relations wi th me inthis matter.


5 THE COrnT. Letts not have any misunderstanding here.


6 The cour t is admi tting thie line of tes timony on the


7 theory that his motives in doing the things he has testified


8 he did are propn' sUbject of cross-examination. These ques


9 tiona all go to motive. If 1 am wrong about that--


10 MR • APPEL. Not his motives, your Honor, whether he knew


11 Mr. Matt Schmidt or not doesn tt in anyway impute any bad
!


12 I motives in doing what he said he did himself, don,t concern


13 us. He may have the most trivial motives for doing that;


14 he may have the most justifiable motives or he may have the


15 I most wrongful motives, so far as the question here concern
I


16


17


18


19


ing his condition.


THE COURT' You are quite right, his motives do not concern
unless +he


you,,,, • District Attorney under his avowal connects you


up.


20 MR. APPEl.. Doesn't concern us in the least. The only


21 quee tion to try here ia whatever he did at Mr. Darrow's


22 advice, am that is the only reason why we put him on the


23 stand, to show affirmatively thathis acts, no matter


24


25


26


how·.corruptly they were, if you wish to put it that way, DO


matter how wrongful they were, that they were not our acts,


tha t is all there is to it.
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THE COURT· We'l, of course, the District Attorney mDst


have the right to cross-examine upon that.


MR. APPEL. Yes •.


THE COURT The motives surrounding it.


MR • APPEL. There is--


THE COURT· Of course, cer·tain questions that the witness


has declined to answer on the ground that it might incri


mina te him, is 'a." proper gr ound •


MR. APPEL_ The witness didn't say that, 1 submit.


THE COUR T 1 so understood him.


MR. FREDERICKS. Well, we will ask him: Q You refused


to answer these ques tions ion the ground tha t they will in


criminate you, is that the reason you refused to answer the


questioIByou refused to answer?


MR • APPEL We object upon the ground that he has no right


to ask him that, and the witness need not answer that.


He has no right to say that anything mayor may not in


criminate him, the witness has a right to decline to answer


on the ground what is asked of him iB immaterial to the


issue, immaterial to his croBs-examination. The code


says you cannot examine a Witness in court upon any matter


that is not rna ter ial •


THE COURT. You are quite right, you cannot upon immaterial


matter.


MR • APPEL. Why, to let this man answer whatever answer he


would give would tend to incriminate him, if 1 waB on the
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1 stand there is no power on earth could make me answer a


2 question of that kind.


3 A What is the difference, anyway?


4 THE COUR T. What is the ques tion or is ther e a ques tion •


5 MR. FREDERICKS. Q You refused to answer these quee tions


6 on the ground that they would incriminate you, is that it?


7 MR. APPEL' We make the same obj ection.


8 THE COURT· Objection overruled.


9 MR. APPEL' 1t is a privilege of the wi tness himself to


10 state it or not.


11 MR. DARROW. It isn't the right of cross-examination at al~


12 it is a privilege of the witness to claim himsel~ when


13 he wants to.


14. THE COURT. The form of the question, perhaps, as presented


15 is not proper. The wi tness has declined to answer some


16 quest ions--


17 MR. FREDERICKS' What is the ruliu-g'?
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form of the ques-Objection sustained as to the


tion.


THE COURT.


MR. FREDERICKS. Upon what ground do you refuse to answer


the questions that 1 have asked of you to which you have


replied, "I refuse to answer"?


MR. APFEL. We object upon. the ground it is not competent,


relevant or material, and upon the ground the matters and


things asked of him which the witness has refused to answer,


has no bearing on the subject of direct examination and


irrelevant and immaterial for any purpose Whatsoever, and th


witness has already testified in reference thereto.


THE COURT. Objection overruled.


MR • APPEL' Except.


A What is the question.


15 I (r,ast question read by the reporter. )


16 A Upon the grounds that the District Attorney of the


17 State of California is cooperating wi th the District Attor


18 ney of the Federal Government for the purpose of persecuting


19 our people.


20 MR. FREDERICKS. That is the ground you refuse on, is it?


21 A That is the ground.


22 Q All right.
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THE COURT. Just a moment, Mr. Johannsen; this court will not


participate in any attempt to persecute either you or your


people, and will not knOWingly permit any persecution of


either you or your people in this court, and will not re-
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1 quite you to answer any ques tiona that might be deemed
.


2 as a persecution.


3 MR. FREDERICKS- Q Now, Mr. Matt Schmidt, 1 will ask you if


4 you did not tea tify-


5 MR. APPEL. Wait a mornent--the wi tness has already _


6 di rected t.o your Honor--


7 A He is talk ing to :11r. Se-lijnid t .


8 MR. APPEL. The witness has already indicated to your Honor


9 that they have an indictment there pending against him--


10 THE COURT. yes--


II MR. ArrEL. (Continuing}--in the United States Court. The


12 1 district Attorney, :;1r. Lawler, who isnone of the gentlemen


13 in charge of those prosecutions, a very able gentleman and


14 a very wise selection for that purpose, is here.


15 MR. FREDERICKS. Yes, sir.


16 MR. APPEL. He has a right to be here, your HOIlor, but thma


17 witness has a right to defend himself from any means--any


18 unfair means.


19 MR. FREDERICKS. What is there before the ccurt7


20 MR. APPEL' The District Attorney here is trying to drag


21


22


23


24


25


26


from this man any inforrration that might be used in the pro


secution, and we have a right to advise him that he need not


make any statements here that may be used against him, and


because of your Honor's pcsition in that regard we appeal


to your Honor not to allow the cross-examination that might


bring out matters that may be used against him here.







MR. APPEL' Let UB see it.


MR. FREDERICKS' Ther e it is.


MR. APPEL. The witness wants to see it.


You may proceed.T1e parties are present.THE COOR T.


follows:


former admonition we will take a recess for five minutes.


(After recess. Jury returned to court room.)


A. J O·H ANN SEN,


on the stand.for further cross-examination testified as
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MR • FREDERICKS' .The court says he wont be unfair to him.


Now, 1 would like every once in a while to get a little


testimony in, with all this speechifying, because 1 realize


this jury is going to find a verdict on the testimony.


Q Now, Mr. Johannsen, when you we Ie teforethe grand jury


down here in November, 1910, in which the subjedt of the


explosion of the Times was being investigated, 1 will ask


you if you were not asked the following questions, to which


you made the following answers, found on page 814 of the


transcript at that occasion?


~lR • A'PPEL. Wai t a moment--we object to his asking any ques


tion froll". the transcript unless--


THE COURT. Objection sustained.


MR. APPEL. Unless counsel has a right to see it.


MR. FREDERICKS. You want to see it?


THE COURT. Gentlemen of the jury, bearing in mind your


...
A 1 don tear e to see it.•
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. .
2 BY MR • heder icks. Q Mr. Johannsen, at the time that 1


3 referred to in my. question before the recess, the place and


4 under those circumstances, having shown you and counsel for


5 the defense the transcript, 1 will ask you if you didn't


6 testify as follows:


7 "Q"W"ell, you knew Schmidt too, didn't you? A Wh~t


8 Sch midt have you reference to? Q M. A. Schmidt, sometimes


9 called Schmidtie, and sometimes known as Schmidie. A 1


10 knew a man by the name of M. A. Schmidt. Q Where did


11 you fir s t mee t him? A In Chicago. Q A member of the


12 same union wi th "YeOu"? A Yes,. a member of the same union.


Q He was business agent too, wasn't he? A' No, he was


assistant business agent for a couple of months. Q He


has he been a friend of yours? A Six or seven years.


Q Commencing in Chicago? A 1 met him in Chicago. Q How


did you come tb meet him there? A 1 met him inthe union


Q How long


Did you 80 testify?meet ings ther e. tt


was a friend of yours, wasn't he? A Ye~
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1 MR APPEL: We obj ect to that on the ground it is incompe-


2 tent, irrelevant and immateri al j does not tend to impeach


3 any of his testimony; he has not an~Nered anything on


4 cross-examination contrary to the statement therein


5 made or in any way therein contradicted the statement


6 therein made, therefore, ',vnat he testified to bc·ecomes


7 immaterial j the only way you can call the attention of


8 the wi tness here to .a statement he made at some other


9 time and place is ff he made a statement in court that is


10 at vari alce w'i th something he sa! d somewhere else than in


11 court, rot where he has made any statement either affirm


12 ing or denying a fact, the fact that he made the statement


13 somewhere else becomes hearsay and does not tend to con


14 tradict him.


15 MR FREDERICKS: This witness took the stand and refused


16 to testify when I asked him about his friendship to this


17 man .3cmmidt, and now I ask him if he didn't testify be


18 fore the grand jury that he was his· friend.


19 WE COURT: Objection overruled.


20 MR APPEL: We except.


21 A I refuse to answer.


22 'IRE COURT: On what ground? A On the ground I don, t


23 propose to repeat my testimony in court here that Ire


24 p eated before the grand jury, because'it iBvolves me per


25 sonally.


26 MR FRED EBICK3: All right. It involves you personally.
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1 All right. Now, lIr Johannsen, lIr »arrow and you \vere very


2 closely associated in the defense -- in preparing the de-


3 fense in the case of the People versus McNamara and


4 Schmi dt, weren't you? A Well, if you will tell me what


5 you mean by "closely associated" I can answer it.


6 Q Well, make a try at it and we can see how near you


7 get to it.


8 THE COURT: The wi tness has stated he doe;vn't understand


9 the question with sufficient clearness to answer, and I


10 think you better make it clearer.


11 ME FR8;DERICKS: All right. You knew Mr Darrow, of course,


12 in the summer of 1911, the summer that Mr Caplan was taken


13 8Nay, and had known him for sometime? A yes, I had


14


15
1


16


known him.


Q :low long?


son91y.


A By general reputation is all, not per-


17 Q Now, very'l!vell. I say you knew'him by general repu-


18 tation. But you knew him also personally here along


19 about that time? A Yes.


20 Q When did you first meet him here in California, in


21 the summer of that year, when he was here preparing the


22 defense of the McNamaras? A I think i t ~'1as in June.


23 Q In June. All ri ght. Where? A In the .A1exandri a


24 Hotel.


26 came to Los .Angeles, didn,t you? A Every time I came


25 Q And you used to meet him very often on every time you
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1


2


3


to Los Angeles?
.


Q Yes. A Yes, I guess I did.


Q And. every time he went to San Franci sco you me.t him


4 also? A No.


5 Q Didn't you, if you were there in San Francisco when


6 he iyaS there, you met hint, didn't you? A, Not necessa


7 rily.


8 Q Well, qUite often, didn't you?, A I met him once


9 or twice up there, I guess.


10 Q And you used to talk with him a great deal about the


11 wi tnesses in the case that w as being prepared, di dn, t you?


12 A I don't know '1Vhat you mean by "a great deal".


13 Q Well, some, thelli we '.vill see how much. A I didn't


14 I talk much to him about the witnesses.


15 I Q You were helping him prepare the defense in the case


16 of the people versus McNamara in your field of action,


17 '.veren't you? A No. I understood that Davis and some other


18 lawyers were helping him.


19 Q I kno'!T, you are not a laW1J'er, but you werE' helping him


20 in other 'Jlays, weren't you? A Not


21 Q When did you 'first learn Flora Caplan had been sub


22 poenaed'? A When I went to the camp after her.


23 Q Di. dn' t knOv7 it befo re that? A Eo si r.


24 Q How did it come you got there just three days after


25 she ",'las subpoenaed to take her a:.vay? A I got there soon


26 er than that.
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Q How much soonet? A I got there the next day.


Q Did you get a telephone or telegram from her or any-


body at all telli"ng you? A No.


Q You didn't know she was subpoenaed when you went
~


there? A No si r.


Q How do you account for the fact you got there the next


day after Flora Chaplan was subpoenaed by the state and


took her out of the state? A How do I account for


it?


Q Ye a. A It 'Nas about a week before my time due


in Chioago, and I had to leave and she had requested


three or four 'Heeks previous to that, perhaps 5 or 6


weeks to assist her to get away from the Blms men and I


went out there and told her I was now in position to give


her that assi stanoe.


Q She had not seen any Bums men, had she, down there at


the camp for a month? A I don r t think so.
"


Q As a matter of fact, she had not seen any fums men


or talked to any fums men? A She talked to your people


and that is the same thing.


Q Call the:gl my people if you want to. She had not seen


or talked to any detectives after the filing of the first


indictment against Schmi dt and Capl an, Price and others j


that was in December, 1910, wasn r tit? A She had not seen


any bet-Heen that time?


Q. yes- A She had se en many of them.
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Q, She had? And how Close up to July had she been 1:oth


ered by the . detectives? A Up until the time she went.
to the ~~oods.


Q, And that was the 1st of July'? A Well, between the


1st of July and the 15th.


Q, That is the usual time' for taking an outing up in


that part of the country, i sn' tit? A Yes.


Q. . And she vias down there taking an outing in a small


camp, wasnft she? A Yes.


Q And sh~ had been working up in San Francisco up to that


time? A Eo, she h m not been working since, I guess,


about the mid<D.e of May_


Q, And she always worked at one esta liisbment up there?


A I think one or two, I am not certain_


Q, You were going away from there because these :Blrns


detectives were trying to get her to tell where Caplan was,


and they ~vould get Caplan and get you? A Eo.


~ That had nothing to do with it? A No.


Q, You didn't get her away from the defense at all in


this case against A I had no motive except help her


protect herself.


Q, There \'1as not anybody in the defense that knew you


were going to take her away, was there, anybody that was


working Vii th Mr Darro'll? A Eo.


Q, Eo. YOU never talked to anybody in the defense and


told them you were going to take her away before you too
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1 her, did you? A No.


2 Q Never told anybody after you took her away, for the


3


4


5


6


7


8


9


10


11
I


12 I


13


14


defense, that YO'u h ad taken her away, di d you? A What
.


do ,you lUean by "the defense"?


Q And Mr Darrow or any of the people who \vere employe d. by
•


him? A I told several of my' people, not any lawyers.


Q Any of the people \vho were employed by Mr Dirrovl, work-


ing up the evi dence in the case? A No, I donr t know that


I did.


Q lb you know '"hether you di d or not? A I sat d no.


Q Oh, you did not. I didn't so understand you, no.


And you never t:old anybody connected with the preparation


of the defense of the McNamaras what you had done in tak


ing Mrs Caplan tmay, is that the way we understand you?


15 Am APPEL: We 'object to that as immaterial, incompetent


tion.


ination.


thiS, your Honor, it. would not affect Mr Darrow.


He ',V'as asked if he h cd ever directly or in-


ell. rectly informed him before or after, on di rect examina-


end irrelevant for any purpose; not cross-examination.


MR FREDERICKS: That is the point.


ME APPEL: If he had informed Mr Darrovi after he h ad done


MR FORD:


MR APPEL: You might as well comrni t some crime, and because


you inform me, I might be guilty of it.


THE COURT: I think that ',vas broUght out on direct exam-
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1 ME APPEL: Eo si r •


.
2ME DARROW: Your Honor, there \vas no question asked as


3 to whether or not I he been infor.med afterwards.


4 THE COUET: Oh, aftenvards.


5 ME DARROlll: yes.


6 THE COURT: I think you better correct that question,


7 better make that one question at 'a time. objection is


8 sustained to the question in its present fonn.


9 ME FREDEBICY-S: All right.


10 Q, D.i. d you ever, after you had taken Mrs Capl an away,


11 report to anybody \vhat you had done, that is, anybody


12 connected with the defense, eitherMr Darrow orMr Davis or


13 Mr Harriman of John R. Harrington or Larry Sullivan or


14 Gillson or Tvei tmoe no, notrrvei tmoe -- eliminate that


15 name -- any of those others I have named?


16 ME APPEL: We objeot to that on the ground it is incoIll-


17 petent, irrele,,-ent and immeterial, it assumes that the per-


18 50ns named, including Sullive.Il, El Burns men, were working


19 for the defense, calls for hearsay evidence.


20 ME FEEDEBI CKE: Webl, WEi will eliminate SuIIiv~n then.


211m APPEL: Not c1'Oss- examination, and whether he infonned


22 myone else after he had don e this would be immaterial for


23· any purpose whatsoever, after he had taken her anay.


24 ME FEEDERICKS: A man goee and doee a job, doee he come


25 mck B.l1d report to his 1:ose, "Si r, I desi re to report that


26 I have fulfill e d the mi ssion"?
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1 MR APPEL: We object. to the statement that he h ad a boss.
- ,


2 :MF. FREDERICKS = I am asking if he did that.
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1 MR. APPEL. And we protes t agains t this manner) your Honor,


2 assumed by the District Attorney, testifying here and throw


3 ing out insinuations that this man had a boss and that Mr.


4 Darrow was a boss, that is what it means.


5 A 1 t don t t affect me any, App;el.


6 MR. APPEL. 1 know, rut it is not fair, it is not right.


7 MR. FREDfi.:RICKS. My argument is as to the admissi bility,


8 that i6 the natural thing for a man to dO,and 1 am asking


9 if he did it. He will deny it, there is no doubt about


10 that.


11 MR. APPEL. Now, there you are again. We take an exception


12 to that statement and assign it as misconduct.


13 THE COUR T. Obj ec tion SUB tained •


14 MR. FREDERICKS. May 1 not ask this wi tnesB whether he


15 I repor ted his acts to anyone? Is that the rul ing of the
I


I
16 cour t?


17 THE COURT. The objection is it is not proper crOSB


18 examination.


19 MR. FREDERICKS. The purpose of putting this Witness on the


20 stand is to show his connection with Darrow, and that is the


21 purpos e of the cross-exam ina tion •


22 THE COURT. Your question assumes a large number of men, who


23 nmay or may not--


24 MR • FREDERICKS • Oh, 1 see. 1 will reframe the question.


25 Q Did you ever report to Mr. Darrow that you had taken this


26 woman out of the state? A No.
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Q Did you ever report to Job Harriman that you had


taken her out of the state? A No.


Q Did you ever report to John Harrington that you- had


taken her out of the state? A No.
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5 Q Do


6 ton?


you ever report to--let's see, who was John Harring-


7 MR. APPEL' We object to that as not cross-examination.


8 BY MR. FREDERICKS. Q There are two names, Job Harr iman


9 and John Harrington. You understand th(ey_ are two different


10 people?


11 MR 0 APPEL' We obj ect to the \Vi tness being asked who Harr ing


12 ton is •


13 THE COURT. Objection overruled.


MR • APPEL' We take an exception. The Dis tr ic t Attorney


uses his name and he ought to know who he is.


Read the16 MR. FREDERICKS. 1 want to know, let him answer.


17 question.


18 (Ques tion read. )


19 A 1 know that John Harrington is not Harriman and that


20 Harriman is not Harrington.


21 Q What was Job Harriman's position with the defense, if


22 you know? A Job Harr iman?


23 Q Yes. A He was one of the attorneys, as far as 1 know.


24 Q What was John R. ua,rrington's positi-::m With the defense,


25 if you know? A He was the investigator.


26 Q - For whom? A For the aefense, 1 presume.







1 Q, Well, youknow that, don't you?


2 MIt. APPEL· He has testified to it.


3 THE COUR T· He has just said he knows.


4 MR • FREDERICKS. He said, "1 presume." You know that
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5 to be a fact, don I t you? A 1 took it for granted.


6 Q, Yes. Joh n R • liarr ing t~n W t\S the inves tigator for th e


7 defense and you so accepted and sotalked to him and eo


8 unders tood him, is that correct?


9 MR. APPEL. We object to that as ~ot cross-examination,


10 any talk to him, and if he a ccepted him" or anything of that


11 kind, he simply answered the question propounded to him.


12 THE COURT. Objectionouerruled.


MR • APPEL We take an exception.


talked wi th him.


THE COURT· Let him answer.


A What is the quas tion ?


He assumes that he


17 (Question read. )


18 A Yes"


19 Q BY MIl. FREDERICKS" And that he was in the employ of'.;Mr.


20 ~arrow, is that correct?


21 MR APPEL" We objedt to that, it assumes thatjthe witnesB


has not testified to anything of the kind, your Honor,


what he understood and how he took it would not be evidenca


Let them ask the direct queetionwhether or not he was


22


23


24


25
employed by Mr. Darrow, if he knows and if he doesnt~ know


l:ret him say so.
26


A What is the difference, an~vay?
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1 BY:MR • FREDERICKS' Q Well, answer the question, anyway.


2 THE COURT. Objection overruled.


3 A What is the question?


4 (Ques tion read. )


5 A 1 took that for granted.


6 BY MR. FREDERICKS. Q Le't me see, you never--w3.S John R.


7 Harr ington up in San Francisco when you took this ""oman


8 away? A Not that 1 know of, He was not With me ..


9 Q He was not With you. Did you see him around about that


A Not


....
10 time? A 1 don, t remember of seeing him.


11 Q Now, when you got on the train where dii you get on the


12 1:train? A At Reno ..


13 Q At Reno, Nevada? A Yes.


14 Q Why did you go outside of the state? A 1 had experienoo


15 with your detectives, with the hounding methods,


16 I Q Couldn't they go across the line into Nevada?


17 I very well, 1 went pretty fast.


18 Q But, why not stop at Colfax and catch the train there?


19 A 1 wasn 1 t taking any chances.


20


21


22


23


24


25


26


Q You were not taking any chances for what? A Having


them detect me.


Q Having them find you getting away witli a Witness?


A 1 was not taking" chances of having your men hounding


her.
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Q You knew she was subpoenaed, then? A Yes.


Q, You learned -r.thart when? A When I came to get he r.


Q Eot before? . A No.


Q, Not bero re. You knew you were taking a '.vi tness sub


poenaed by the state out of the state, didn.t you?


A Yes.


Q Now, when you got her up to Beno, Nevada, what train


ell. d you take? A The Overland Limit.ed.


Q Where did you go? A Chicago.


Q, Straight throUgh? A Straight through.


Q, Di d you tel egraph to anybo dy on the way telling them


you were going? A I don't remember; perhaps I did,


I coul dn' t say fo r aure.


Q. Who did you telegraph to? A I don,t remember whether


I di d or not.


Q Did you telegraph to anybody after you got to Beno


telling them J'ou had got there, or anything of th at kind?


A It is po mible; I don, t. remember.


Q WhO did you tel egraph to? A I don,t remember


whether I telegraphed or not.


Q, Butit is po s s1 bl e you di d? A I t i a po s a1 bl e I di d.


Q, Have you any dim idea. of telegra.phing to anybod;y?


A I might po m1bly have telegraphed to Tve1tmoe, I


don't know; I don.t remember.


Q But you didn.t t:elegraph to Darrow, did you? A


Q, You di dn • t t. el egraph to DaY! a, di d you? A EO.
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Q, Didn, t telegraph to John R. Harrington, did you?


A liIo.


Q. You are sure of that? A I am potcertain, no.


Q. You may have telegraphed'to Harrington? A I don't


remember whether I did or not.


Q. Send a me saage to Harrington? AI don't remember


whether I di d or not.


Q. Where was !iarrington then? A I don, t remember_


Q. You don, t know, then? A I don't remember whether I


d1 d or not.


Q. Well, Hs.rrington didn'tkno\v youwer:e going East with


this woman, dl: d he? A No"hod;y- knew except Tvei tmoe.


Q. When you got up t.o Reno, liI evada, do you remember of


going to a telegraph office up there?


14R APPEL: Wait a moment. If he telegraphed, let him


show him the tele grrnn.


MR FREDERICKS: We ."ill 8.sk him one at a time_


1m APPEL: Wai t a moment.


THill COURT: Give me your objection.


ME APPEL: I object to his being interrogated concerning


any telegram unless the telegram is produced to the wit


ness, showing him the telegrrnn, if they have it; if they


have not got it, of course, they cannot show it to him.


We certainly object to the contents of a telegram proven


in thi s manne r-


THE COURT: The question does, not at this time call for
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1 the contents of t.he telegram.


2 ME APPEL: Jitt he has been asked wh ether or not he tele


3 graphed to such and such a name and such and such a per


4 son,and we will object to any further cross-examina-


5 tion of that kind.


6 THE COURT: I think the Ciuestion has been already


7


8


9


answered, that he says he doesnft know; he says he


have done it'. (~,.v-'V~~~ ~"\-Y~~:'j--. .
MR FREDERICKS: I don, t think it has. There would


might,.


be no


10 hann in his answering it again.


At any rate, you didn't telegraph anybody connected


I don, t remember whether I telegraphed or not.


You don't.A It wouldn't make any difference anywa:l.


Go ahead and answer the Q.U estion.


Not with my motives.AWhy not?


All right.


It would not?


TIrE COURT:11


12 I A


13 1 Q


Q


Q


14


15


16 with the defense, did you? A I don't remember of tele


17 graphing.


18 Q You would know if you told anybodJi- connected with


19 the defense, would' t. you, t.hat you took Mrs Caplan, a.


20 wi tness for t.he State, out of the state, you would remember


21 th at, woul dn' t you? A I don't think I woul d tel egraph


22 anything like that.


23 Q You don't think you di d. Are you sure you didn't?


26 t.hing like th~.t to anyr-o dy conne cted with the defense?


24


25


A


Q,


I am not. sure; I 'am reasona.l:iI.y certain.


Are you reasonably certain you di dn' t telegraph any-
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1 MR APPEL: Object to th at because he has been asked the


2 same question time and timeagain. He is calling for
.


3 the contents o~ the telegram without any foundation.


4 lliE COURT: I think the matter h as been fully covered.


5 ME FREDERICKS: I dont t think it has.


6 read by the reporter.)


7 THE COURT: All right; answer tke question.


8 A I don t t remember of telegraphing.


9 MR FREDERICKS: you dontt. Well, Mr Johannsen, you sa"


10 John R. Harrington up in San Francisco just the day re


11 fore,or the day that you 1 eft to go down to get Mrs Cap
I12 I 1 an, eli dn t t you? A 1iI0.


13 Q And you told Tveitmoe in the office, together with


14 Harrington present, di scussed the matter of your going


15 down to get Mrs Caplan, since she had been SUbpoenaed,


16 an d get he r out of the state, di dn t t you? A No.


17 Q And when you got up to Reno, 1iI evada, you sent a tel e-


18 gram back to John R. Harrington, the chi ef investi gator


19 . for Mr Iarrow, telling him that you were all right, and


20 you had crossed the line or something to that effect, dian t


21 you? A I dont t remember of tel egraphing.
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THE COURT. Objection overruled.


MR tAIPEL. We except.


A Yes, we had a code.


MR. FREDERICKS, And that was a little book, a little. dic


t~onary? A 1 guess you know.


Q Wasn't it? A 1 guess they told you about it, all right


Q Wasn't it?


Q You don't. Well, you and Mr. parrington and the other


members of the defense had~ a secret code by which you


could telegraph in secret, didn't you?


MR. APPEL. Wait a moment--we object upon the ground it is


incompetent, irrelevant and immaterial and not cross


examination.


THE COURT. Mr. Johnannsen, you are not testifying here for


the benefi t of the District Attorney but for the court and


the jury; please bear th~t in mind.


THE WITNESS. Your Honor, these people are very impertinent


wi th some of their ques tiona.


THE COURT. Mr. Johannsen, whenever you feel that a question


is impertinent, you say so and this court will be just as


qutl:k to resent any impertinence to you on the witness


stand as you would be.


THE WITNESS. If the court could know the threats 1 have


received from these men, 1 think your Honor, for the last


year and a half, would ~now more--


THE COURT. The court will see you are properly treated
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here. Your last answer ·means nothing because the jury


and the court does not understand it" You said the dis


trict attorney knew all about it. Now, the court and jury


does not understand." Answer the question in regard to the


book.


A Read theques tion •


(Last question read by the reporter. )


~m. APPEL NoW, we object to that unless the book is pro


duced ana shown to the witness. We insist that the provi


sions of the Code be strictly followed before a witness is


asked concerning the document or book, the book must be


produced.


THE COURT. If he asked about its con ten ts, yes.


MR. APPEL" He cannot be examined concerning any instrument


unless the ins trument is produced.


THE COURT· 1 don,t regard it: as an examination as to the


contents, it is the instrument itself.


MR. APPEL· He said he asked whether or not it was a code.


Now, he goes on and asks him if it was a little book, all


those questions have been permitted, and 1 imagine that


the book--


MR • FREDERICKS" Wi thdraw the quea tion.


Q Now, Mr. Johannsen, youdon't know whether you sent a


telegram from Reno, Nevada to John R • ijarr ington, th-e


chief investigator for the defense; permit me~ to show you


a document. 1 will first exhibit to your counsel--to
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counsel on the other side. Now, 1 exhibit to you a docu


ment which 1 have shown to counsel for the defense, which


appears to be a telegrall) and ask you if you ever saTt that


beforef and if that is not your handwr i ting? A That io


my handwr i ting •


Q lsn't that your telegram? A 1 don,t remember it.


Q But you do know that is your handwriting? A. That is my


handwr i ting.


Q You don t t remember sending that i telegr am?


MR. APPEL. Just let him answer.


MR • FREDERICKS Well, do you remember.


MR. APPEL. He has been asked that time and tirre again.


A 1 don I t remember.


MR. FREDERICKS. Q All right, that is your handwriting,


a t any rate. Now, yOlr Honor, we offer this docunent


in evidence, P~le's Exhibit, whatever number it is, the


handwr i ting of the witness.


MR • APPEL. We object upon the ground it is incompetent,


irrelevant and immater ial, that on the face of it it don It


tend to prove anything.


MR • FREDERICKS. We will elucidate the face of it •


MR. FORD. It is signed by the Witness addressed to the-


MR. APPEL' 1 t is not cross-examination, nothing to do with


this case.


MR. FORD. It is signed by the witneasin his handwriting


and addressed to John R • Harrington, who he has testifi
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1 was the chief inves tigator--


2 MR. APPEL. 1t isn't signed by anybody.
it.


3 MIt. FORD. Well, / is his handwr i ting.


4 MR. APPEL. He didn't "say it was signed by him.


5 MR. FORD. 1 beg your pardon.


6 THE COURT. Objection overru~ed. Mark the document.


7 THE CLERK. People's Exhibig 2Z.


8 MR. FREDERICKS. Well, while we are waiting for that, Mr


9 Johannsen, 1 will show you a little red dictionary and


10 ask you if you ever saw such a dictionary before, and


11 if that is not the dictionary which is the key to the code


12 which you used in that telegram?


13 MR. APPEL· Wait a moment--we object upon the ground it is


14 incompeten~ irrelevan t and immater ial, and no foundation


15 laid.


16 THE .cOURT. Objection sustained.


17 MR. FORD. We exhibit it to counsel first, your Honor.


18 MR - FREDERICKS. Now, 1 Will read to the jury the document


19 .whic h has been offered in evidenc e. (Reading) "Pos tal


20
Telegraph and Cable Company. Night Letter. C 7 P.M.


21
CUeck 27, Paid 40, John R • Harr ington, Hotel Argonot,


San Francisco, Cal. 10-43-129-49 A is 54-40- all on
22
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156-38", si&ned "C".
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1 Eo:v, Mr Wi tne ss, let,s see if we can find out what that


2 means. Just see if I have got that correct: 10-43-l29-49-A


3 Is 54 -- 40, all on 156 - 38, signed C. Now', Mr JOhannsen,


4 have you one of these little books that I showed you or one


5 like it in your --pocket? A No.


6 Q,


7 Q,


You havEl not. Did you ever have? A I don, t remember.


]):)n't remember. Well, do·youknoW'? A Let's see the


8 book.


9 Q, Do you know 'cVhat this 10 mea.ns? Turn to page 10 and


10 fin d the 43rd word in the second column •


11 ME APPEL: I object to his doing anything of the kind.


12 What right have they got to instruct the wi tness t.o turn


13 over to some book that don't bellbBg ta him. t{e says he


14 never had.


15 THE COURT: . The witness has asked to be allow'1ed to examine


16 the book.


17 MR FREDERICKS: I wi thdraw the question in order that he


18 may exami ne it.


19 or not.


A I don,t know whether that is the 1:ook


20 Q, lsi t not a sirnila.r book' to the one you used in making


21 that telegram there that you say is in your handwri ting'?


A They change the rooks so often.


Q, Is it a similar one? A Looks like it.


Q, No\v, Mr JOhannsen, on page 10, down at the 43rd word,


you find in ,the d1 ctionary is" all", isn,t it?
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26 MB .APPEL: We 0 bj ect t.o that upon the ground it







tent, i n-elevant and immatertal. He ought not to refer


to 8. document th at .is not introduced, t.hat the witness


saye he never had, \vas never in hi s pos session, doesn t t


claim to own it, doesn't claim to be a book with whiCh he


is familiar, and he has no right to refer to any book or


anything not in evi dence, not cros a-examination, end it


is imms.te·!i a~.


MR FREDERICKS: Interpreting thia telegram, your Honor.


ME APPEL: Yes, I know'.


MR FREDEP~CKS: well, I will withdraw that uestion and


put it in a Ii ttle different fonn. You say you wrote that


telegram -- I will ask you if you -- A I didn't say


I wrote that.


Q, Oh, yes, you di d, begging your pardon, you sa! d that


was your handwri tinge


THE COURT: Don, t contradi ct the wi tne ss like that. He


Ba! d Ilt was in hi s handwIi tinge


MR FREDEPICKS: I apologize. No", I will ask you if the


10 - 43 ~'here, oi d not mean the loth page and the 43rd


word in· the second column of the page of thin Ii ttle die


tione.ri?


:MR APPEL: Vie obj ect upon the ground that he is examining


the witness concerning a book which he has in his hand,


your Honor, which has not been identified by the wi tness,


haa not been introduced in evidence, is not proper or


legal evidence before the COll't·t It is immaterial,
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contained in that 'took, not cross-examination.


'JHE COURT: I think the foundation should be further laid.. .
ME FREDERICKS: I haven't offered the book, your Hobor.


I can just a.s well put the rook in my pocket. NO\v, Cli dn't


that 10 dm there and the 43, when you wrote that tele


gram, refer to the lOth page and the 43rd word in the


page, which VlTas lI.All" , is that correct? A I don,t know.


Q, . ·And di dn' t thlt 129 refer to the 129th page and the


49th word which was .. right"? A What pag.5?


Q, The 129th page of this same dictionary? A What dic-


tioner;y?


Q The one you' had when you wrote the telegram? A I


didn't have any; I don,t remember of having a dictionary


Q .All I And di dn' t th at A refer to Flora. Cap1 an, accord-


ing to the code written in the back of the dictionary,


is an English expression, 54, referring to the 54th word


54th page Bnd the 40th line, "Flora Caplan is fine; all


on 156 - 38 train, signed C, snd wasn't C your code let


ter fC!r .Ton-annsen? A I don, t remember.


Q Well, you said this 'took that I handed you was sim-


i1 aT to the one you used. You have gone that far en~'ho\V,


haven't you?


MR APPEL: He sa! d simi1a.r to the one he used.


1m FREDERICKS: It \vas simi1a.r to t.he one you used. NOW,


we offer this book in evidence, being a book similar to


the one which the witness used and which was familiar t
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1 him, e.s a. p art of his code.


2 MR APPEL: He did't say he used a book similar to that in


3 writing that telegram, or that he used any book.
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l7s 1 MR. FREDERICKS· He said he was familiar wi th tha t book or


2 one similar to it.


3 MR. APPEL. He said the paper shown him was in his hand-


4 wr i ting. He didn't say that he used any code or any book,


5 in wri ting the paper which was introduced inevidence. He


6 didn,t say h~eferred to any dictionary or code or anything


7 in wr i ting or wr i tings was introduced in evidence. He


8 didn't fBay he had this or one similar to it I only he wrote


9 the paper introduced in evidence. Now, what importance


10 is this, th is book?


11 Am. FORD' This witness testified he had a code, it was


12 a dictionary code. This document was in his handl'/ri ting


13 and it was a similar book to this I and we are offering


14 I this as furnishing the key to this coie telegram.


15' MR. APPEL· Similar may be the same color or something


16 1 ike that, bu t he didn't say it was that or a copy.


17 MR. FaBD&RICKS. If the book works out the telegram it is


18 pretty good conclusion it was the one used.


19 THE COUR T' I observe some marks, pencil marks and pen


20 marks purporting to be some wri ting in the front and also


21 in the ba«k. Are you offering that as weIll or just the


22 p>rimted part? .


MR • FREDERICKS. Jus t a momen t.


MR. Ford. The pencil marks


it off in tens l made by us.


on certain pages is marking


1 am not at this time offering theMR. Fr eder icks •
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1 on the blWk, 1 will offer that later, but 1 am doing it now


2 THE COUR T· Simply offer ing the pr in ted par t7.
3 MR. FREDERICKS • That is the idea.


4 MR. APPEL. We object" to the introduction of the book in


5 evidence upon the ground it is incompetent, irrelevant and


6 immaterial, no foundation laid, has no relevancy to any


7 matter tee tified to by the wi tnees, nor to any issue in this


8 case; it is hearsay for any purpose whatsoever and does


9


10


11


12


not--upon the further ground that no foundation is laid


for the introduction of the book in quee tion, that it has no


been identified as a book ever used by the witness here
by


in doing anything teotified toAhim on the stand.


13 THE COURT. Objection overruled.


14 MR. APPEL. Except.


15 LiB. Fredericks. Now, 1 will call your attention to the


16 tenth page and the fort)third word which is"all", is it


17 not?


18 MR. APPEL' We insist that that book be put in evidence


19 the right way. We insist the document be introduced in
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evidence~£t be read.


MR. FREDERICKS· Counsel wants me to read the dictionary?


MR. APPEL. Certainly, you offered it in evidence.


THE COURT' Objection overruled.


MR • APPEL. Excep tion • Your Honor, ." refuses; our demand


that book be read after it is introduced inevidence?


THE COURT. The book being Webster's dictionary--
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1 MR. APPEL. Does your Honor re~use that?


2 The Cour t :"Yes •


3 MR. APPEL. We move to s tr ike it out on the ground that the


4 beok has not been all"owed to be read to the jury.


5 THE COURT· The motion to s trike is denied.


6 MR. APPEL. Exception.


7 MR • FREDERICKS. Calling your atten tion to the 129tll


8 pagel" line 49 where you will find the word "right"--


9 all right, see it? Now, isn't it a fact that you had an


10 agreement wi th--


11 THE COUR T. Let' a get the answer, if there is one II


12 I MR. APPEL. There is no answer. He is testifying himself.


13 He is teJ.1ing the witness what he means an:::l the Witness


14 has Dot said any thing.


15 1 1m • FREDERICKS· All right, 1 will ask him.


16 MR. APPEL. 1 didn't hear any answer of the Witness.


17 MR • FREDERICKS. Is that correct, Mr. Johannson?


18 MR. APPEL. We object to that question on the ground it is
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incompetent, irrelevant and immaterial for any purpose


whatsoever, no foundation laid for the introduction of the


cipher which is attempted by the district attorney with the"


aid of the Witness, it has not been shown that the witness


has any knowledge concerning the book in question of that


he has any ability to use the book for the purpose of


explaining--


MR • FREDERICKS. Working out this cipher--
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1 MR • APPEL. The figures on the blackboard made by the


2 District :Attorney--


3 THE COURT' Doesn'trseem to be necessary to have the Witness


4 state that the forty-third word on the tenth page is the


5 word; it may be there; that is obVious.


6 MR. FREDF$lCKS • It is the manner of getting it before the


7 jury. Very well). then instead' of calling the Witness's


8 attention to it 1 wiJl figure it.


9 :MR. APPEL. 1 object to the lD.istrict Attorney testifying.


10 m. FREDERICKS· Turning to the l54th page at line 40-


11 MR • FORD. 54.


12 MR. FREDERICKS· The 54th page J 1 ine 40--


13 MR. APPEL. We object to any exhibition tothia man by the


14 district attorney or his reading any matter out of that book
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1 THE COURT: Wai t a moment, Captain. I must get this ob-


2 j ection •


3 MR APPEL: We object to any reading out of that book on


·4 the ground th at the request made qy the defendant upon


5 the admissibility -- upon that book being read end denied


6 by the court, he has no right to read portions of it. and


7 not read it all , and we object to the District Attorney


8 indicating or explaining the figures because he is not a


9 wi tness, e.nd he is not doing it with the ai d of any wi t-


ID ness, 80 8S to enable him +'0 explain the 'figures or to -


11 the figures being the figures presumed t.o be understood


12 by t.he jury, and there is no evidence in the case to show


13 they can understand them.


14 'I!iE COURT: Overruled.


15 MR APPEL: Exception.


16 MR FREDERICKS: The l56th page, and 38th word, is train,


17 making the telegram read, "Train", making the telegram


18 read" All ri ght. Flora Caplan is fine. All on the


19 train. " I s that what you intended to send? I s that the


20 telegrsm that you intended to send from Reno, Nevada, just


21 ac ross the California line to John R. Harrington, the Chitf


22 Detective for this defendant just at the time that you got


23 across the line on the 31st day of July, 19111


24 MR APP~: \f/ait a moment. We object upon the ground it


25 is incomp etent and on the ground that it assumes a


26 of facts not testified to by the witness, upon the
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ther ground that the manner of the DiatIict Attorney 1a


very apparently attempting to be very dramatic and affective


and we obj ect to hi a manner iut pointing hi a long finger


at the ahort witness.·


MR DARROW: on the further ground that thia wi tnesa haa


not testified that ue was the chi ef detective for the de


fendant, but tha he was the chief investigator for the de


fense in this case.


MR FREDERICKS: I will amend the question and make it


"chi ef investilgs_tor"?


MR DARROW: For the defense.


ME FREDERICKS: For the defense. I will amend the \luestion


to ths_t effect.


THE COURT: Objection overruled.


MR APPEL: Exception.


A What is the question. (Last ~ueation read by the re


porter. )


A I don, t remember of sending the tel egram, but 1 t sounds


fine ; it sounds like it m1 ght have been sen t by me.


ME FREDERICKS: Now, having refreshed your memory wi th the


telegram, what have you to say as to whether or not the


defense had an;y'thing to do with the getting of Flora Cap


lan out of the state of Cali forni a the next de.y after


she was subpo enaed? -


MR APPEL: Now, we object to that question, your Honor,


on the ,ground it is asking him to express his opinion
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1 as to what -- not cros a-examination, elso because it assumes


2 a state of facts not testified to Qy the witness, and.
3 the wi tness has stated hi s connection \111i th the matter -


4 A I '"ould like to explain the matter if I am pennitted


5 to.


G THE COURT: All right, you may explain. Objection over


7 ruled.


8 MR APPEL: Exception.


9 A I had no reason to apprehend that the defense could


10 in any way 00 interfered wi the I told Flora Caplan when I


11 took her to Chice.go to pay no attention to any bulldozing


12 or bluffs on the p art of the detectives in case they should


13 find her. I told her to wire John D. Fredericks B.S soon


14 as the jury in the McNamara tri. al would be completed,


15 her wh ereabouts, end her willingness to come and testify


16 if they wanted her.


17 MF FREDER! CIG : Di d you know John R. Harri. ngton was up in


18 San Francisco v/hen you sent that telegram from San Fran


19 ci BCO t.o the Hotel Argonot? A I know that was his head


20 quarters.


21 Q Did you know he was there that da;y? A He jumps here


22 and there and jumps here and there , like I do.


23 Q Didn't you see him in your office just the day before


24 you started? A I don t t remember seeing him there.


26 th e c1 ty the day before I sta.rted.


You knew he was in t.own? A I dont t think . I was25 Q
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1 Q You 'knew he was in town that day? A I don, t remem ter.


2 Q Well, the day you marted you knew he was in town,


3 didn't ;you? A I don,t remember.


Wh~1-d~d a telegram to him~r just af":~


5 you got aero ss the California line into Nevada -------, -------------:---_-
6 MR APPEL: The witness has not stated that he sent


7 the telegram.


8 MR FREDERICKS: !-Ie said it was his handwriting. A It is


9 likel~r I d1 d •....------
10 Q, You eli d. You know you di d, don, t you? A I don, t


11 remember, Fredericks, whether I did or not.


12 Q You are pretty sure you did? A It wouldn't make any


13 difference an;yway.


14 Q Why did you send this telegram to JOhn Harrington,


15 the chief detective for the defense in cypher --


16 MR APPEL: We object again, beteause the District Attorney


17 is again mi a-stating the testimony in his question.


18 MR FREDERICKS: The chief in~estigator for the defense


19 why di d you send it in cypheI"? A \Vell, if I sent it


20 the reason that I sent it in cypher, because I wasn't


21 sending it to Burns, th at is t.he only reason I know of.


22 Q And it is the same reason that you registered Mrs Cap-


23 lan when you trent through Colfax and when you went through


24 San Jose as Mr', John Jones and wife? A As a matter of


26 MR APPEL: We object to that as incompetent, 1rrelevan


25 conveni ence.
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1 and immaterial, and not cross-examination, not t.ending


2 to impeach the ..vi tness in any way, shape or manner•.
3 MR FREDERICKS: If it is 12 o'clock, I will withdraw the


4 cpestion.


5 ~IE COURT: Gentlemen of the jury, we are about to take a


6 recess until Monday at 1:30.


7 (Jury admonished. Recess until 1:30 P.M., Mond~y,


8 June 17th, 1912.)
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3570.
.ruly 2nd., 1912. 2 0 t clock P .]!..


Defendant in court wi th counsel.


WILLIPM :r. BURNS on th e stand.


l.fR ROGERS: You may examine in red.irec t.


1m FREDERICKS: .rust on e metter to make sure we have an


understandiI'.g in regard to 1fr Bidding er. Now~ he has asked.


me if he might be temporarily absent and said that counsel


for the defense have acquiesced in the permission that he


may be temporarily absent. I told him as far as we were


concerned, that vms all right. I want to make sure it is


all right with the defense.


MR ROGERS: I said he might be absen~_over the 4th of


.ruly.


MR FREDERICKS: Som ething like that.


THE COURT: All right.


REDIRECT EX:.A1UNATION


MR FREDERICKS: Ur Burns, on cross-examination you were


asked in regard to a custom of operatives in your employ


filing \vritten reports with the agency, and having them


stamped and filed away, and all that sort of thing. State


whether or not you have not also a custom wb. ere matters


require very great secrecy, of handling a matter of that


kind by verbal reports in order that there may be no 1 eeks


in your office?


lIfllll\llY







tom.


}!R roGERS: That is objected to as incompetent, irrelevant


and immaterial t leading and suggestive t in view of the last


prec eding question, no foundation laid, not r edirec t, incom-


p etent, i rrelevent and immaterial ••


I suppose -- that answers the question


It is answered in the former question.THE COURI.':


3571


MR ROGERS: That is obj ected to ~s leading and suggestive,


putting the words in th e witness' mouth and not redirect;


incompetent, irrelevant and tmmaterial.


THE COUR[': OVerruled.


MR ROGERS: Exception.


A I" do very often, to the extent of making investiga


tions entirely outside of my office for fear I will find


a leak.


MR FREDERICKS:


]!R FREDERICKS: I suppose that does answer it, "I do".


THE COURI': Do you want a TIlling on that objootion?


1m FREDERICKS: I think th e cou rt has nll ed, po ssibly, to


anoth er obj ection, that it was already asked and answered,


al thol:\gh obj oction was not put in, if that is tIl e court


but I am not just sure.


THE COURI.': Read the question and see if the witness can


answer it any furth er •


(Last question and answer read by the reporter.)


A Even to the extent.


1m FmIDERICES: The question is if you have such a cus-
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ruling.


THE COURr: I think that is a fact, but I will hear you


about it if you think it is otherwise.,


llR FREDERICKS: No.


THE COURT: All right.


MR FREDERICKS: There was a matter asked while I was


tempo rarily out of the cou rt room in !'egard to the wi t


ness' relations with 1!r Ford. state whether or not, Mr


Burns, you had any relations or communications of any kind


,vi th ur Ford in regard to this case prior to the time -


prior to Janua~ 29th, of this year, when the indictment


was filed? A No, I did not.


Q State vm. ether or not yr Ford -was" your attorney in th e


matter of the county reward, whic h you saw was paid.


MR ROGERS: .rust a moment. That is obj ected to as le ad


ing· and suggestive. He has said that he was his attorney


in all matters •.


'MR FORD: At the present time only.


l,rR ROGERS: All matt ers, therefore, that excludes this, ami


so far as the present time is core ern ed, it is incompe


tent, irrelwant and immaterial, and not redirect.


1m FORD: If the court please, --


THE COURI': Objection overruled.


MR roGERS: ]Xc eption.


A Mr Ford was not my a t to may and on th e oth er hand,


stated positively that he could not ~cept employment th
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1


2


had anything whatever to do with the county reward or


while it was pending •.
3 UR FHEDERICKS: Wi th refernnc e to th e time wh en the


-'


be satisfied.


time matter. I don't intend to wait three or four days.


That is all.


I have subpoenaed J,fr Burns for th e defen se, . and if he


wishes to go for a few days, I have no obj ection to that,


go here and there, but I would like to


TEE COURT: Mr Burns informs me he would like to go as


llR ROGERS: I don't know abont this reasonable length of


THE COURr: Any oqj ection.


THE WITNESS: May I go now, your Honor?


county reward was paid to you, state whether or not Mr


Ford became your attorney before that time or after that


time? A After that time.


\!R ROGERS: Have youooen subpoenaed, :Mr Burns? A yes.


l1fR ROGERS: That is all.


MR FREDERICKS:


l1R ROGERS: He has been subpoenaed.


THE WITNESS: I can return if they want me.


1m BOGE"RS: I don,t want to interfere with Mr Burns' tem-


porary absences or his desire to go from here to there,


but I want him under subpoena, and I h8V'e subpoenaed him,


if your Honor please, and I will 'not waive that subpoena.


1m FREDERICKS: I presume, however, if he can be gotten


in a reasonable length of time at any time, ciun sel will


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


35(4







a witness called on behalf of tl'e People, being first


1


2


WILLIAM J. P 0 R T E R,
35~


I


3 duly sW'Jrn, testified as follows:


4 DIRF~T EXAMINATION


5 i\m. FR f DEn 1c. KS • Q W'!' a t is your nanle ?
•


A Will lam J •


6


7


"Porter • v


Q
Q,. Where do you Jive? A 2387 West 23rd.


Viha t is your bUB inees? ,A Newspaper man.


8 Q Where were y:otil living on the 16th of last August?


9 A on Hobart Boulevard.


10 Q. State whether or not you !,vero acquainted With Clarence


11 Darrow, the- defendant in this case at tr.3.t time?


12 A Casually.


13 Q You knew hirr. when you saw hirE, 1 mean 7 A Oh, yes.


14 Q State whether or not you were acquainted with ;,Ir. Biddinger


15 at that tirr:e? Aves.


16 Q Sta~e whetber or not you 8a',~ :,tr. :Carrow 3.nd Biddinger to-


17 getter at tbat t.in~e· in Los Angeles and if so where?--.-,..---_...._-- ---¥--_.._..-,..-, ~


18 A I met beth of them one morning in tbe week of August


19 13th, beginning the 13 th, Monday - -betV'1 een tD::lt and Fr iday--


20 I don't know whether it was the 15th or 16th--it was one


21 of these days--l met them in the Alexandria. 1 met ,,:r.


22 Darrow' as 1 came out of the little passageway that leads


from tbe bar to the off ice. We spoke--
--. --~- -----"


-_.... ~. __.... ~._~~-


rJ~R • ArrFL . Your Eonor , he tas ans',vered tt,e question.


m ..... "'!""'t COURT Yes, 1 think he 1: 3.S answered the ques tion.
j t1l!. .


25


26 Don It tell what was ss.id.
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24







1 ~ Pardon me.


2 .rvm .. FREDERICKS· Q Novv, what tirl'e in the morning WilS


3 that, ;\:r .. Por ter i' A Oh, it was probably early, sometime


4 before 10 o'clock, half past nine or ten.


5 Q Did you ever lrleet ;01:. Darrow and Tifr. Biddinger together
•


6 at any other time except that time? A No.


7 Q Kow, s ta te what wae eaid and done between you and I,::.


8 Darrow and ;.lr. Biddinger at that time.


$. ArrE,L. We obJ'e~t to that 0 t"'-- d' t"n t t9 -' n!~ groun ~ lS 1 compe en


10 irr el evan t and immater ial· for any purpoB ea whatooever ;


11 that it does not tend to prove or disprove any element of


12 the offense charged inthe indictment herein; upon the


13 further ground it is collateral to any issue; no founda-


1 remarked ttat 1 was on the Times and he smiled and he


A Yery well


Ther e VI as


ue asked me wtat 1 was doing here and


Answer the question, Mr. rorter ..


I W ish you would s tate jUs~ what was said.


In order to ident i fy the time. A 1 mad e the r emar kit


TEE COURT· Objection overruled ..


~ffi .. APrEL· We except.


tion laid.


A 1 rret. 'Jr. Darrcw and we spoke; 1 hadn't Be'en him for a


lViR • FREDERICKS


co IlSiderabl e tilLe.


says, ,ri~ ell, .... e ar e bo th--everybody canna t be on the same


all three stopped and spoke for a moment.


Side," and about that time ;.lr. Biddinger walked up and we


nothing said of any moment.
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Q
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McNamaras, the representative of Iv:r. Burns and the repre-


(,. •• '-\-,.,1« , _ 357' 7
.eU/lll L•• ...~


was a rather curious coincider.ce tbat counsel for tre


sentative of the Times should bump into each other at one


tin;e in a public place of that character.


Q And just whereabouts 'in the Alexandria was this con-


A Right in the middle of the rotunda.versa tion ?


1


2


3


4


5


6


7 MR , FREDERICKS· Cross-examine.


8 MH. ArrEy.· We nlove to s tr ike out the ev idence 0 f the


9 Vi i tness as in;ma tel' ia1 . \'iha t he sai d, your Honor, his


10 own opinions, 1:is own exclamations there, it is coJlateral
--


11 and does not show anything.


12 THE COURT' The m~tion to strike out is denied.


13


14 CROSS-EXAMINATION.


15 MR • DAnROVJ. 1 bel ieve, in addition to that you asked to


16 take a drink, didn't you? A yes, 1 have forgotten that.


17 1 will suppl erren t that by saying that you dr anl~ miner 8.1


18 Ntlter·.


19 Q You did not, did you? A No.


20 I/R' DARROW. That is all.


21 MR • FREDERICKS. The..t is all.


DIRECT EXA!!.lKATlON.


duly sworn, testified as follo'lVs:


WAlJATT,F. A,


a witneGs called on behalf of the people, being first
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It was since the


35~MR • FORD> Q. Wh:-lt is your Name? A F. A. Mana tt >


Q Row old ar e you? A 27.


Q Where do you reside? A 317 North Hill, Los Angeles.


THE COURT· You will have to speak up a little louder.


A 317 North Hill Los Angeles.
•
Q .1,os Angeles Ci ty, Cal ifornia 7 Aves, 6 ir >


Q What is your occupation'? A Bank teller.


Q You will have to speak 60 the jury can hear you. Vlith


what institution are you employed? A The Equitable


Branch of the Security Trust & Savings Bank, formerly


the Equitable Savings Bank.


Q pow long have yc,u been in th eir employ '/ A About 8


years.


Q How long with the Security Bank? A


Equi table was absorbed by the Secur i ty •


Q When was that? A Along about the first of the year.


Q Tn e fir s t 0 f t hi 8 year, 1912? Aye6, sir.


Q Dur ing the year 1911 with what bank wer e you eEployed?


A Equit'lble Savings B::mk. ThO'.t was a bank organized


under the State BanklDg L:tws of Cal ifornia? A Yes, sir>


Q And treir place of ~u6iness was at the corner of--


A First and Spring streets.


Q First and Spring streets in the City of Los Angeles>


Do you know Clarence rarroV'l? A Yes, sir.


Q Pardon me; during the ye3.r 1811 were you in the same


capacity, paying teller? A Yes, sir >
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1 Q How long have you known Clarence Darrow? A Only
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2 since his account was opened there_


3 Q Do you know when his account was opened? A 1 don1t


4 remen;ber the date.


5
•


DiJ you receive deposits from Darrow dur ing the


6 year? A Yes, air.


7 Q You know that he had an accant wi th your bank? A Yea,


8 sir ..


9 Q Do you know LeCompte Davia? A Yes, sir •


10 THE COURT - You are now showing counsel for tre defense a


11 dOCUfient you intend to show the Witness?


12 rm- FORD. 1 do, your Honor, and will showit to the


13 witness 11
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(Lastwill you read it, llr Reporter.


I don't care ancything about that. DQesc9unsel


Have you ever seen those doclnnents before?


As :far as I know there might have been -- there


The answer


all.


Q


sir, . I have.


sion of the defendant?


at them.


find ourselves unable to do it, because of the situation


as we find it in t he document.


THE CaURI': All right.


lfR FORD: If conn sel "Nill o:ffer their stipul etion, I


don't think there vd.ll be any disagreement about it at


answer read by the reporter.)


l,fR ROGERS: We wanted to stipulate to save time, but we


MR ROGERS:


][R FORD:


claim th at all th e writing that is on thos e papers ~vas


on tht;lre at the time th~ left the possession of the de


fendant?


:MR FORD: .. I will find Otlt from th e witness about that.


Just exhibiting it to counsel at this time. I now hand


you a bunch of documents which I bllV'e already shovn the


defendant and counsel for· the defense, and ask you to look


1m ROGEES :


35801


Does counsel claim th e documents are now in the I


2 . same condition t hat they were when th~ 1 eft the posses- I


I


I
I
I


5 .1s a,markexhib1t 44grandjury--
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MR DARROW: As to the amount, all in rrry handwriting exc ep


the first.
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1


2


3


4


lrrR ROGERS: Th ere is anoth er one not in your handwriting.


MRDARROW: As to amount s?


MR ROGERS: yes. TheJ"eare annotations and notations


and vvritings upon them that are not in the defendant's


5 • hamiwriting, evidently made sUbsequently. That 'which is


readily.


out as a conclusion or op~ion.


1fR FORD: If you know .mat they -- do you know what they


'As far as


A Deposits made by


MR FORD: We will ask him about the marks.


THE COURI.': wai t a moment.


C. S. Darrow, at the bank.


MR ROGERS: That is a conclusion and I move to strike it '


are?


ltR APPEL: That is all right, deposit slips he says.


in th e d efen dant 's handwriting, we will stipulat e to very


MR FORD: Very',.ell. I am wi;Lling to do that. You are


referring to th e banker's marks on, th edeposi t slips?


HR ROGERS: Bankers marks -- I don't know what they are.


1m FORD: Deposit slips 0 f what?


the stipulation of th e portion t hat were mme by th e de


f endant , we will accept it.


]..{R ROGERS: We find ourselves unable to agree, so couns el


might as well prove it.


10m FaRD : Very well. Stat e wh at t hes e document s are


which you have' alreadY stated you have seen before.


MR APPEL: Wai t a mom ent -- A Deposits slips.
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MR FORD: I withdra\v that question.


Do you know what they are?


yeS sir.


That is obj~te9- to as calling for a c onclu-


3582 I


I
I
I


i
i
i
I
I
i


strike out the fonner answer.


What are they?


THE COURr:


A


JlR ROGERS:


Q


MR FORD:•


1


2


3


4


5


6


7 sion or opinion, and no foundation laid; incompetent,


8 the documents must show for th Emselves that they are pur-


9 pcrting to be deposit slips,vJe don,t controvert at all, rot


10 that he can say what deposit slips they were or who made


11 them or whose handwriting it is, is quite another and


12 different matter.


131m FORD: He is not <!Skei that matter. He was asked if he


14 knew what they were. He said he did; having said that he


15 knows ,-mat they are, I asked him, what are they.


16 THE COURT: Obj ootion overruled.


17 MR ROGERS: Exceptl on.


18 1,m FORD: What are they? A Deposit slips.


19 Q Deposit slips of what?


20 UR ROGERS: Obj ooted to for the same reasons I ht1'J'e just no


21 stated.


22 THE COURT: overruled.


231m ROGERS: ~ception.


24 A Deposits.


251m FORD: To whos e c redi t and to whos e bank?


26 MR ROGERS: Obj ected to as imomIBtent, irrelevant
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1 innnaterial, the documents sp eak for themselves, if they


2 do speak.


3 MR FORD: They might be spurious.


4 MR ROGERS: And no foundation has been laid for them.


5 THE COURI': OVerruled•
•


6 ~rR ROGERS: Ex:c aption.


7 1m FORD: Ans\ver th e qu estion.


8 A What wQs the question.


9 Q To whose credit and with what bank?


10 1,fR ROGERS: That is a doubl e qu estion and I mak e the same


11 obj ECtioll1 last made and the additional obj action, it is a


12 dOUble question and not th e best evidenc e.


13 THE COURI': Obj ection overruled.


14 MR ROtmRS: Ex:c eption.


15 A C.. S. DarrOVl's c redi t, and Equitable Savings Bank.


16 1,ffi roRD: Equitable Savings Bank and to the credit of


17 C. S.Iarrow. Did theooconnt stand in the name of C S.


18 Darrow? A No sir.


I•I
.,
:..
4


I
1


19 Q What was the name of the account? A C. S. Darrow,


20 trustee.


211m ROGERS: The s ame obj ection as last made.


22 THE COURT: OVerruled.


23 lfR FORD: And the aIlS\ver. (Last answer read by the reporter


24 Q I will ask you to look at the first paper in that do-


25 cument. DO you know in whos e handwriting that is?


261m APlEL: That is not the.vay to prove handwriting. We
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1 obj ect to t he question as incompe tent.. .
2 THE COURr: Obj ootion sustained.


3 l!R FORD: If the court please, I h8\Ten't asked him in


4 mose handwriting, I h8\Te askoo. him if he knows; if


5 ]le does, I shall then proceed to ask him.


6 THE COURT: Better lay the foundation.


7 UR FORD: That is the beginning of the foundation.


8 THE COURr: I don't think so.


9 ]JR FORD: Were you pr esent when that account was opened?


10 A I do not mow.


n MR FORD: We offer them in evidenc e as peopl e' s exhibit


12 No .32.


13 MR ROGERS: Obj ected to as incompetent, irrel want and


14 innnaterial, and no foundation laid; their relevancy and


15 materiality or competency having not been shown.
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MR • FORD· Th e to tal ::l t th e bo ttom of the pag e is not.


of the record or in the record?


THE CO'LrtiT· ;·:r. Ford informs rr:e he desires to confer wi th


3585
Darrow


None of


the second document


If counsel h:'ls got any proof thatMF. FO GERS •


at all, not a scratch of the pen;


~m • ROGERS· 1 offer to s tipula teas fo J lows ;


~m. POGERS. Th e total is not, por t of it is--


ar,d SalLe figures and some words not in his handwriting.


t~. DARROW. Peyond that, what has it to do--


the first page shown us is in \:r. Darrow's handwriting


wrote part of those or we can agree on wbat he did write,


THE COURT. Do you want to make this conference outside


to be within his knowledge, binding bin in any way-


MR. FOHD. l!erhaps we can nake a stipuL'i tion--


in his handwr i ting--


cour.s el in r egar d to it.


figures 125000" is in the handwriting of t'fe defeLdant


Ed the balance is not?


s~own us has two words in }- is handwr i ting and some f igur es,


MR • FORD. If you will make your s tatellien t , \'Ih ich ones ar e


rR· DARROW •• --because money is deposited in the bank.


The sarre is true of the third document shown us of the lot;


MR • FO;:;D. Jus t a mon,ent, your Honor.


!.iR. FORD. That is the name"C • S. Darrow trustee" and the


Vie are not particular about it, but We do not think tbat


a blanket offer of a dozen documents, some of \~ ich are


absolutely not in Ue defendant's handwriting and shovm
•
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handVir i ting •


Darr ow's4, is in


it appears that the


No.


S. Darrow, T1' us tee" istlf'l
V.


And the figures tl??5 11 are in


(')
'j ,


Doc, ument no. ?, tbe narce


'l>,T1,0 •


"C.S.Darrow Trustee l1 on the last docu-


No par t of document no. 5 is in his hand-


the documents, no part of document


handwr it ing :


wr it ing, not a figure nor a 1etter ; rocunent ~Jo • 5 has


the nan:e "C. S • Darrow " and two sets of figures, "~10 000 II'1\ ,


I


in his handwri ting; the remJ.inder is not.


MR. ROGERS. :COcunent 6.


MR • FORD. Tha t is NUlilb3r 9, is it?


Tre next docun.ent in order, "C.S.Darrow, Trustee" is ir~ his


in his hL-ndwriting, and tbe date is in his handwriting,


his handwriting, rut tte reniainler of the document is not.


And ttat is true of the next docur;.ent in order, "C.S.


rarrow, Trustee ", 't1 t there is no date a+t:J.::hed, but the


MR • ROGERS' 1 think 60.


IlR • ROGERS. YeG, and "Wash.D.C." is not, any Mre th:


S8SI
the "S.F." is not, on the first document: Now, none of


"C.G.Larrow, Trustee" is in rio handwriting, and the


next docun:en t, documen t


"e. S. Darro'''', Trustee, \I and the figures are in 'l-i8 hand-


wri ting and the remainder is not;


And that 16 true of the ne xtdocur.,e n t in order, "e. s.
Darrow, Trustee, II but tre rerrainder of tte doculzent is not:


figures are in his handwriting, but the remainder of the


docu~ent is not.


'October 31, 1911," is r-is handwritirg; two sets of figures,


"$10,000" are in his handwriting, and tbe remainder are not;
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T?E CLERK. 32.


!viR " FOFD· 32 for iden tification"


nd i~ffiaterial; not Within the issues; no foundation laid.


'35~
also all figures Iment of t1:.e nUlI,ber is in his handwr i ting,


W,R. POGERS. That is objected to as incompetent, irrelevant


(rocurnents tanded to clerk.)


'J'P'E COUR T. All r igh t •


MR. FORD. With tte consent of counsel, 1 will separate the


Ford confers with wi tness . )


documents,_ the first three of which 1 wi1l ask to be marked-.


wha t is th e number, :.ir. Cl erk?


MR "FORD. 1 now hand you the balance of the bunch of


docunJents, consisting of 8 slips of paper and ask you if


you know by whom in your baIlk these slips were received?


except t'he rubb'3r stamp figures and date, but nothing else


on that ioa in his handwr it.ng.


!lfoR. FORD" 1 would like to ask the witness one question


pr iva tely) if th e Cour tWill permi t me, and it wi 11 prob-
•
ably save' time.


TfTE COurt T • All r i gb t, you nJ£iy •
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1


UR FORD: The purpose of it, your Honor, is to show that I


8 sum equal to the figures on ffich one of these deposit


slips \vas received by the witna9s and credited to the ac


count of Clarence Darrow as trustee. Our purpose being


5 • to "show that a certain number of c h ~ks from Washington
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on too Riggs1{htional :Bank were deposited by the defendant


to the credit of himself on his 8:}count: we \vi11 pr.oduce


the officers from th e other banks to show th e other de-


posits in Los Angeles, showing all of the.m after a cer


tain time- to haY's been deposited in Los Angeles banks,


with the exception of one check on San Francisco.


MR ROGERS: Th ere is a San Francisco draft right in that


elimination that you offered a while ego, one of the thre"e.


'UR FORD: One of the first for $5000, yes.


TEE COURT: Objection overruled.


MR ROGERS: Exc ept •


MR ]DRD: . Answer the question, 1fr 1fanatt. A What is the


question?


(Question read.)
A yes sir, I do.


Q And by whom were they received? A :Myself.


Q lnd I attract your a ttention to the first one receiv-


ed, bearing date, marked"August16, 1911", and reading es


follows: nc. S. Darrow, Trustee".


document at this time, which is not admitted in evidence.
25


26


MR APPEL: Wai t a moment. I obj ect to his reading the
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1 Your Honor, he should not read any portion of it •.
2 THE COURT: Wait a minute. I think that is right.


3 1m APPEL: He is trying to lay the foundation for the in-


4 troduction of documents.


5 • MR FORD: Withdraw the question.


that.


backs of those checks are his.


THE COURT: The question is withdrawn.


At the time you r eceived it, Vlhat, ifarvthing, didQ


11m ROGERS: Let us take an exception to the testimony af


Q Did yousee it written? A Did I?


Q yes. A No sir.


Q By whom was it handed to YOll? A I don' t remanber


YR APPEL: That may be true, your Honor.


THE COURT: What is the question?


you receive with it?


MR FORD: Attracting your attention to th e first do.cllment,


in whose handwriting in that document?


MR APPEL: We obj ec t tot hat.


~"m FORD:- Withdraw it.


1J.{R APPEL: Wait a moment; we obj ect to that as immaterial;


it must be shovm --


1m FORD: We vJill show, your Honor, that at the time


this deposi t slip was made ,a check bearing the endor sement


on the back, "C. S. D arrow" was offered '.'Vi th it; the de


fendant has admitted in court his signatures upon the


25
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I


cotUlsel before the witness. The witness says he doesn't I
remember who handed him that dep:>sit slip and it is not I


good practice, and it is prejudicial to state to him facts


to \Vhich he is desired to testity.


5 .THE COURT: Read the question.
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MR ROGERS: We take an exception to the statement.


(Question read.)·


:M'R APPEL: Your Honor 'Nill see -- suppose he received it


from me. The fac t tha t I v.ent doVlotl t here and g ave that
-


slip and another pap er accompanying it to the wi tn ess J is


not a fact against this defendant; it is my ovm act, the


ac t 0 f a third party, independent IE rty J unl ElSS some con


bection is shovm.


Jm FORD: To s ave argument, I will just offer this bunch or


doclnnents for identification.


THE COURT: Do you withdraw the last question?


j,fR FORD: I withdrew the last question.


THE COU ill': It is marked for identification.


THE CL ERK: 33.


TEE COURT: Exhibit 33 for identification.


1.fR FORD: We now call upon the defendant to produc e in


court --


l~R ROGERS: We take an ecception --


1m FORD: We have not comple ted onr request.


MR ROGERS: Wait a moment, novr. We take an &ception


conduc t of conn sel in demanding anything
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1 or calling upon the defendant for any document t after having


2 oBtensf.atiollsly and in the p:'esence of thejury~ walked


3 ove r h ere and handed us certain documents t and calling upon


4 us to produce certain documents. Anybody who has read the


5 • constitution of the United States --


6 THE COURI.': You ha.re assigned error, and t hat is enough.


7 lrR ROGERS: We take an ecception.


8 MR FREDERICKS: Th ere was no document mention ei.


9 THE COUR[': The record shows exactly what happened.


10 ],rn FORJ):"- I now hand you a docUment which I have already


11 shown to counsel for the defense. Did youwer see that be


12 fore?


13 M:R APPEL: wait a moment. We obj ect to vmether he sa\v that


14 paper or not, your Honor. There is no found. ation laid for


15 t he examination of th e wi tn ess on t hat document. Your


16


17


18


19


Honor can· see the only reason why I am making the obj ec


tion at· this time is in anticipation, "and we might as rell


settle that question now.


THE COURT: Tt is simply a question -- a preliminary ques-


20 tion. He can state whether he has seen it before and


21 answer yes or no. The obj action is or erruled.


22 A Yes sir.


23 MR FORD: Calli~ your attention now -- or ,when: did you


24


25


26


see th at document Mr }Jonett t vhen did you f~rst see it?


A You mean the slip I have in my hand here?


yes. A I sa\v it right 3f'ter the photographs was







1


2


taken <f the c h~k.


MR APPEJ: I take an exception to the introduction of


3592
1


I
I


3 this evidenc e. It is a stat ement of the wi tness -- allow-


4 i~ the witness to be interrogated in reference to this I


Ii,5 document, and to his ans\ver, and I assign the conduct of• ,
6 th e District Attorney as misconduct in trying to invade the!


7 plain, 0 niinary rules of evi denc e.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







be refreshed.


of th e dat e.


rid you see this second docun,en t whic;h 1 have handed you 1


NR • APT'FL. Excep tior:.. •
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I


I


I
I


i
sir t'


the Banie time.


gen tlemen •


Yes,A


'T'1: e s nme tirr;e.A


them~


Proceed with the examination,


I hand you another document at


sir ..Yes,


Saw both of them at the same time'?


When did you see that with reference to when yeu saw


the other one?


TPE COUR T •


A


Q


marks upo n


1m .. FORD.


Q Have you made any marks or did you at that tin',e make any


MR • Ar~EL. The witness has not said he had no memory upon


the SUbject 2.Ed therefore he is not--his memory is not to


TFE COURT' otjecti·~n overru1ed.


lER. ArrEL. Wait a ymment--we object to ttat as imnJaterial, 'f!
as being the act of sorre person other than the defendant, no •


I::
made in the presence of the defendant, not binding upon •


III


him, being hearsay, being an act which is hearsay; hearsay ,II
II


evidence consists of acts or declarations or conduct not ,J
I


in the pres ence of tb e defendant, not bi rding upon r 1m,


over which he bad no control.


MR • FORD. Simply attracting tte attention of tr e w1 tness


to a da te-- to a mark by \'Ih lch he may refresh his lY,emory


5


1


2


3


4


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


MR. FORD. Q flns7.rer the question,


(Last queatior. read by the reporter.)
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1 A Yes, sir.


2 Q Do you know at what da"'::e you saw that document?


3 A Yes, 8 ir •


4 MR. APPEL We object to that on Ue ground that it is in-


5 con:petent aLd irrelevant and hearsay and no foundation


6 laid.


7 THE COUR T' Overruled..


8 tm. ArT'EL. i7e take an exception.


9 MR • roTID. At the tir.le you saw those doc1.:n:ents did you


10 have in ycur band anv other document resembl ing this or


m-:d not produc ed be for e the wi tnes s •


which you corr:pared wi t h this document?


to th is defendan t or not placed before tr.e 'IV i tnes8 j incom-


roga ted concerning any other document which is not shown


~e take an exception.


Objection cverruled.


Re ?..d tt8 :Jues ti on •


APPEL·


FonD.


carrR T•


lJR •


(Last question read by the reporter. )


1:'R. AT''PEL • iVai t a n,OH; ent --now, IV e 0 h j ec t upon the gr ound
. not


that no foundation is laid, th:=:.t tre Witness must/be inter-


NiF •


I


I


!-oetent, irre levan t and immater i a.l for any pur pose whCl. tso- . I


evart re object to tbe Witness now being exarrined concern~n~


any dccun·.ent noft being used here not produced here in court I


11


12


13


14


15


16


17


18


19


20


21


22


23


24
A Yes.


V!bore are those other dOCUf!:ents?


r.'R • AT'PTr.,. We cake the S2Jl,e objection. 7:e obj ect to the


Witness being exctmined concerning any docm,.ent which is no
26
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1 presented here in court,which is not shown to the witness,


2 which is not shown to our side before the witness is inter-


3 rogated, being in violation of the plain provisions of the


4 code of this state.


5 TEE rOT.JR T. Objection overru1ed.


6 MR • AT'T'EL. 't; e take a.n exception.


7 f::n. FORD. Read the question.


8 (Last question read by the reporter. )


9 A 1 do not know where the other documents are.


irrelevan t and immat'8r ia] •


TEE COTJRT. Ohjection overruled.


tional provisions of the State of C~Jifornia, incorrpetent,


,.
"
"


II
II
II


ground it is incon;peten t, iTr elev,w t and imrr!'i tel' ial, ,tha t b


Q Vlh:>.. t, if anything, did you do With them?


MD. APrEL. Wait "a n'OlI'ent--we object to th:::.t upon the


(Last question read by the reporter.)


A Theother docun.ante 'being checks 'were returned to the


"


the witness should not be required and we object to his bein~g;


exalllined concerning any docurrent whicl"' is not produced her !I


in court, hot shown to the defendant and in violation of the 'I
I
I I


provisions of the statute, upon the ground to allow an I '
ieX2.ndnation of this kind is a violation of the consti tu- !


depositor wher: ~e account was balanced.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
MR. A.PPE!~. Pe sJ.ys 'Nhat did you do wi th them. He don't


26
say tl"' at he 2 -
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1 TEE COURT· 1 'Nant to hear the answer. 'Read tl':e answer.


2 1 didn't tear it.


3 ( Las t answer read by the I' epor tel' • )


4 TFE COURT. NO'jl, Mr. Arpe 1, ',vhat 10 it?


5 MR. APPEL. Pe didn I t say he did it. Ee can It ti1s tify
•


6 to guess work.


7 THE COURT. You move to strite it ou.t?


8 MR. APPF.L' 1 object to tte question and Irove to strike it


9 out. There is no fe,undation laid for tis answer. Pe has


10 not shown "possession in it, it is merely guess work.


11 THE COURT. You make yeur motion to strike out at any tin;e


12 and the court will hear it. The motion to strike out is ~


13 denied.


14 MR, APT'EL. We take an exception.,
15 I rtR. FORD.Q And who was th e d epos i tor?


16 MR. APPEL' 1 would like to ask him a question 60 as to


17 base my IT.otion properly.


18 THE COUR1', All rigtt.


19 MR. APPEl, Q. Did you return those checks to the deposi-


20 tor yourself? A 1 didn't so say,


21 Q Well, did you--l am asking you, A 1 said ttey weI' e


22 returned to the depositor,


23 Q No, \\';.ir. 1 insist upon an answer.


24 THE COtJRT, Answer the question, did you return ther.,i'


25 A No, 1 aid no t •


26 MR • APPEL. Then 1 rr.ove to s tr ike out th e tes t ifl;cny that
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1 tbey Were returned, on tte ground that would only be known


2 by him as hearsay. It is not direct eVidence, not evidence


3 within his knowledge.


4 THE COURT. You will :rave to on ttat Growing lay the


5 foundation. The testiniony vlill be stricken out',


6 ME, FORD. VeI'y well, just to the last question?


7 THE COUP'}'· Y8S, sir, the las t answer.


8 i"R· FORD. Well, 1 'Nill endeavor to. Q, Do you know


9 whet"er or not the or iginals of the documen ts which you


10 have now in your r;ands are now in the possession of the


11 bank?


12 MR. AT''PEL. 'Ue object upon the ground ttat it is inconl-


13 . patent, irrelevant and immaterial; the witness is being


14 asked concerning documents and concerning comparisons, no


15 foundation has been laid, he has not been qualified to


I ~


II
:1
I


II
II


16 testify With reference to any ccn,parisons; askir:g hini COlJ.-
.1


17 eel' ning documan ts not befor e the witness, not shown to


18 the defense, not here in court, in violation of the consti-


19 tut ional pI' c:vis iOT:a of the s ta te of CaJ. ifor nia.


that tte driginal docurrent was return-. ./:'
1 ... necessary,bank,


either this witness or otter Witnesses conr.ected witb the


}m. ronr. We avo,;; our intention at this tin:e to show by


under our control, and, therefore, we are laying the founda


t ion for the ir~ trcduc t ien of tr es e pho togr aphs as secondary


cd to t he defendant and is not nO'iV in our possession or


evidence mnd ask per~ission of the court to find out of t .


20


21


22


23


24


25


26
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1 witness all he knows on the rni tter, and tben we wi 11 call
!


2 such otter witnesses as may be necessary from that insti-


3 tution.


4


5


6


7


8


9


10


11
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1 MR APPEL: Even if that were done, I still insist that


2 this ex:amination is not prop ar, that the law lays down


3 hoVl and what manner the foundation must be laid for. th e


5 • ing to suggest it in our obj ections, and th e first step


that must be takEn for the purpo se of laying a founda-


tion, for the purpose of being allowed to lay a foundation


Certainly we are notint roduction of secondary evidenc e.4


6


7


8 to secondary evi denc e, not having been taken, this exai1rlna-
been


9 tion is improper, and for that reason we have ). 01:'0 ecting.


10 The mere avowal of ,mat he is going to do does not entitle


11 hlnn to do tmt.


12 THE COURT: Read the question.


13 (Last question read by the repo rter.)


14 THE COURI.': Obj ECtion CN erruled. The question will be
'\


15 an swered yes or no.


161m APPEL: We except.


17 (Last question read by th ereporter.)


18 A I do not know.


191m WRD: At the time you had the originals in your pos


20 session and t:m se documents which I have now sho"Wl1 you,


21 did yon compare the two together?


22 MRAPPEL: Wait a moment. \~ object to that upon the


23


24


~ round it is incomIJ1 tent, irrelevant and immaterial and


hearsay, ~nd nib foundation laid..


25 THE COUID': Objection overmled.


26 1iR APPEL: We exe ept.







your hand are ac;-.:urate reproductions of th e originals


or not.


state whether or not the documents which you have in


1m FORo: Answer th e qu astion.


the reporter.)


3~
question read by I


I
I


I
I
I
i
I
i


(Last


yes sir.


Q


A


1


2


3


4


5


6


7 lffi APPEL: Wait a moment. we obj act upon the ground that


8 no f01.mdation has been laid for th e in tro duction of the


9 evidence, on the further ground that it is incompetent,


10 i ITel evant and immaterial, that he is asking an opinion of·


11 the wi tn ass in referenc e to the comparison between the


12 documents that he has in his hand now and documents that


13 have not been produced in court, have not been tendered


14 or shown tot he defendant; the defendant is not confront-


15 ed with those documents, and, consequently, it is in vio-


16 lation of the provisions of the constitution that the de-


17 fendant must be confronted ~dth·the witnesses, a document


18 of this kind being a document that must speak Jfor itself


19 is considered in law, a Witness, and he should not be bound.


20 by th e stat.ements or opinion of a wi tness unl ass th e docu-


21 ments are P' es-ented here so t hat the defendent may --


22 THE COURT: Obj action overruled.


231m APPFL: We take an exc epti on.


26 1!R FORD: We, now offer the two doc ments in ari denc e as


ME FORD: Read the question:.24


25 repo rter.) A They are •.


(Last question read by th e







exhibits -- not in evidence, but for identification, as


able to obj a::t to it on the ground that it is incomp~


ezhibi t No .34.


I take an e xc epti on to the o:ter, not being


--------~~
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I
I
IlJ1:R roGERS:


1


2


3


4


5 •. t ent, irrelevant and innnatel'ial, lmd simplJ."" offers -- if


ti:fic ation.


MR FORD: I ask that the ·fi rst document which I hom in my


hand which purports to be the face of certain documents,


be marked 34.


It isn't in evidence.


process of this court, within the jurisdic-


on an inspection of the documents, if your


the


tification only •


Honor please, you vall see that it is in -- th&t knowleege


of it is in the possession of a person now living and in


the jurisdiction of this court, and moreover, one ~ho has


been in this court room within th e :La st three days. You'


cannot substi tut e in that fashion.


TEE COURT: This fs not offered as evidence, 'but for iden':'


...
MR APJEL: Tt is paraded before the jury.


the documents are genuine, and the documents eXist, they


are in the possession of a person now living, and within


tion of this court, and a subpoena will produc e him tog ethe


with the documents, and then they haven't been shown to us,


and they are incompetent and no foundation laid.


MR :roRD: We are not offering the documents in evidence.


THE COURT: I understand they are merely marked for i den";


MR RaRRS:
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7
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11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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1 1.fR FORD: I have carefully refrained from showing it


2 to the jury.


3 J,fR APPEL: You have had it over there, md you hare asked
or not


4 whether t~ are photographs and all that sort of bus-
• J\


5 .• 1ness.


6 THE carr Rl' : 'Mr .4Jpel, you wi 11 have to c ol1.fine yours elf to
I


7 $ssigning error if you wish one.


I


I'
I
I


I
I
I


I


I am·as I deem it tha t my remarks were not disorderly.


THE COURP: COUnsel has mme a statement. Mr Appel, your


remarks are anti rely out of or del'.


not going to be minimized and degraded before this jury


by remarks from the court or anybody e1s e, 'Without taking


exceptions. I am going to defend this man if you s end me


to jail, or I vdll withdraw fram the case.


MR APPEL: I am answering him. MUst he talk and I have


UR lIPP EL: I think they are in 0 me r, ~.nd as long as I am


in this case I am going to stand here and protect the rights


of this defendant. I obj ect to your Honor saying they are


not in order. I am answering his statement to me, but


addressed to this defendant. I have a right to anmver, and


I will answer every time he addresses any thing that I


think ,is improper, and I would like to know what impro~


thing I h ENe sai d.


THE COURr: yr Appel, your conduct here is disorderly.


1m APPEL: I obj act to t hat and I assign tba t as error,


no right to answer?


25


26
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11 part 0 f th e defendant tending to prejudic e th e sUbstantial


12


13


14


15


16


administration of justice, as pr ejudicial to the defendant»


and one to which the defendant ought not to be sUbj ected


inthep:-esence of the jury ,and one which is held by the


courts to be prej udicial to the rights of th e defendant,


and on behalf of thedefendant end his counsel, I take an


I
I
I


I
I
I
I


, l


I ;
17 EOCC ept ion,.


18


19


20


21


22


23


24


25


26
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I'


•
•,
!
!
!
I:


II
II
II
_"
.1
I'


Mr. Ar;pel, this court is final on such a matterTi-m COURT.


not.


be proven by a person now Iiving, Who is now 1i v il':g and


under subpoena of this court and under subpoena of the


MR. Aepel' And 1 will 8 ay to your Honor tha t eo far


as the payn:ent of ths.t ~25 that 1 will not pay them, and


1 ask y::ur Honor 'a permic8 ion to have the record made up


a docun,ent the existence of Which, if it does exist, n;ay


tomorrow morning issue a~ execution. Proceed with the


rm • APr.E:L. 1 bave a"r igh t--


THE COURT. l\~r. Clerk, unless the fine is paid by 10 0 t clock


and the matter is settled.


MR • ROGERS. 1 tllke an exception to its being offered


before the jury and held so the jury n,ay see it, it being


eX'~t.mination •


prosecution, and 1 3.::'H',ign the whole matter as a conten!pt


of this court and as ~n atterrpt to get evidence outside


t1:'e rules of evidence and against the constitution of the


Uni ted States and of this st:lte. I


THE COFRT· The docucent is not offered as evidence at this I
tiIT.e, 1 underetand.


1"R. FORD. 1 offer the 0 tber documan t concer ning wh ich


the Witness· has testified, for identification as IJo .35.


so that 1 can go before another court and in another


• def~ar trr:en t of this court and pur ge ·rr;yse If of cont empt •


Let anotter court decide '/If,ether 1 am gUilty of contenpt or


s 1
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It VI ill


1


2


MR • FORD· No, your Ho mr ..


THE COT..m.T. Put for identification purposes only.


360Ts
I


3 be so m~rked. Objection overruled.


4 MR • ROGERS. Exception.


5 UR. Fr~RD.
•


1 wier, to ask t~e question, one more q,uestion


6 concerning Exhibits 34 and 35. Q Attracting your atten-


7 tion to Exhibit 35 consisting of a picture of two original


8 documents, 1 IN ill as k you--


9 MR. ROGERS· To that state~ent of couneel, consisting of


10 "a picture of two original docllijents," 1 t~ke an exception


11 and we assign it as ~i8con.iuct, the allo'vvance of the Dis-


12 tr ict Attorney to stand before the jury and characterize


13 certain doculiJents which are not in ev~dence, and to be


14 paraded before the jLa'Y when the dOCUil,ents tferneelves, if


15 they do exiot, are intre possession or within the knowledge


16 of a ferson now 1 i v ing, and 1 take an exc ept ion to the


17 whole natter and 1 ,viII say, if your Honor will permit me,


18 1 desire to be--with all due deference, and to have every


19 respect for your P-onor's court, but in all ny practice 1


20 have never seen ar.yth ing 1 ike it and 1 doubt if any lawyer


21 ever tas. 1 t 3.1: e an exception to it; un} ess ycur Honor


Ii
H
h


l',
"I
Ii
11


II
II
II
"
"
"
"


22 orders that kind of practice to proceed, why, we will


23 simply have to do sorretbing.


24 THE COURT' 1 :~rrJ assur.ir.g that ~oun8el for the prosecu-


25 tion is lajir:gthe foulci3.tion for certain purposes, as state'


26 in his avowal, perwittlng this proceeding upon that theory







1


2


and no other. If he is able to lay tbe foundation,


v.c1l. If not--


3606l
very I'


3 rIm" FOEt' 1 desire to modify my statement sligntly.


4 Q Attracting your attention to Extibit 34 whicb is a


5 picture-":
•


6 THE COURT' Exhibit 34 for identification.


7 ttR" FOR D. Vir: i ch p~r por ts to be a p 10 t ur e of two docu


8 men ts, at tr act ing your at ten tion to the docun:ent on top


9 the first--what purports to be a document on the top of


10 that exhibit, 1 wi]l a.sk you to state wrich of the pictures


11 in exhibit 34 purport to be t"e reverse side of that docu-


12 ment •


13 MR. ROaERS' Objected to as inColrpetent, irrelevant and


14 in-_ma.terial, and calliLg for a conclusion or opinion; no


15 four.d.ation has been laid and the docurrlent is not here, not


16 in evidence, and if the" document exis ts it is in th e poss


17 ession o'f a person now living and Within tr-e jurisdiction


18 of this court, who has been in this court roomw ithin two


19 or tbr ee d:iYs and it is an a tten;pt to evade the rules of


20 law and t9.ke advantage of the law. 1.'(1-y dor' t tt ey put the


21 man on tt.e stand, if Y'Jur Honor please, who knows about


22 those docUIr,ents? They don't dare to, so tney brir.g here and


par ade docuf.':en ts and Ctsk hir[, if it doear"' t purpor t to be a


picture of tne opposite side of a certain docunent. I,8t's


be f'iir a tcut this thing, if your Honor please. n-is man


whose nan:e is lr;er:ticned on tr3.t docmrent liveshimoelf wit


23


24


25


26
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are not within his knowledge he can tell where they went to,


exhibi t 34?


MR. ROGERS - 1 character ize theVlhole matter as rrisconduct.


11~
I ;:'
I '",


Did you state that the original docuffi8nts are


such thing.


the first principles--You can put th~s man on the stand


and cal] for these documents and if they don t t exist he


MR. ROGERS' 1 say they are within his knowledge. . If they


in the p08session of that rr.an?


room; he i~ now under the ir 8 u'bpoena. Wt,y clon t t they call


that man When they were last heard of.


him. It is incompetent and it is misconduct to allow any


thr ee blocks 0 f thi 6 cour t room ~ He has been in th is c OUI' t


then you can show theBe docurr,ents. Any lawyer that knows


can tell Where they went.


MR. FOHD- t'e will show they weI€ not in the possession of


THE COURT. Objection overruled.


U.R. FORD·. I want to simplify the arure queetion: Attract-


ing Y0L~ attention to Exhibit 35, the one purporting to


contain the figure 5,000 on it, 1 will ask you whether or


not that is a true representation of the back of the


or iginal docun,ent pur por ting to 1:e shown a t the top of


·1m • FnRD.
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in the jUll)isdiction of this court and who can come here


incompetent) irrelevant ~~d immaterial end not the best


II
I,


'I


"


"


:1
Il


I .:
I 'I


I,


I :;
I
I
I I:


'I
II
il


"II


I make


I obj ect to it as


Why do not they bring in the man that i:;3 with-


3608
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To th e stat em.ent which purports to have th e I
") :'5000" on it~ I object to it, and characterize


ing its full face value.


Gentlemen of the jury) 'tear in mind the admonition


heretofore given you. We will take a recess at this time


(After rec esse )


for 10 minutes.


be nec essary.


this court and under th air SUbpoena right now.


THE COURT: I think under that statem.ent and avowal it


the statement and the avowal he is within the process of


is your duty to lay a foundation before going any further'


THE COURT: .rust a moment. I am about to excuse the jury


for the m'ternoon rec ess, and if there is any 1 €gal argu


ment to take p~ace, you can present it) but I doubt it.


The court has ruled. The court accepts the avowal as hav-


and tell all about these documents truthfully?


it 'as misconduct and take an exception, because it is at


tem.pting to get be+,ore the jury th e contents of a document


figures


evidenc e.


with this.


MR FORD: If the~ court please) if you will eccuse th e jur,y


I can make some stat'ements of facts, but perhaps it won,t


]!R ROGERS:


•they lo1ow they cannot get before it.
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1 TEE COURT: Yon may proc eed, gentlemen.


2 1m IDRD: I believe those have been marked for identifi-


3 cation, your Honor.


4 Q I believe you said youwere acquainted with Mr Le Compte


5 .Davis. ,A yes sir.


6 Q Did you s ee him on th e 28th ~ of November, 19l1?


7 A yes sir.


8 Q At \m at plac e? A At the bank, the Equitable Bank,


9 First and Spring.


10 Q At what time 0 f day did you see him? A Nearly 3


11 0 'clock.


12 MR ROGERS: VJhat time did he say?


13 (Last answer read.)


14


15


16


17


18


19


20


21


22


23


24


1m FORD: ·~\hat business, if any, did you have with him


on that occasion?


lIR ROGERS: We objedt to that as hearsay; incompetent, ir


relevant and ·innnaterial and no foundation laid; not the


best widence.


THE COURT: Obj ection overruled.


UR roGERS: Exc eption.


A I cashed a check for him.


1m FO RD : For wha t mnount ?


MR ROGERS: That is objected to as incompetent, irrelevant


and innnaterial; no foundation laid; h eersay; not the best


I
I I


I
I
I I


I :


26 THE COURI.': Obj ection sustained.


25 evidenc e.
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Q BY MR FORD: Did you pay him any monEU on that occaSion?1


M:R mGERS:. I make the S arne obj ection as ]a st stated, wi th-


3 out I' epeti tion. If nec essary, I will rep eat it.


5 .that is primary e vidence of the fact.


4


6


7


l.m :EDRD:


THE COURT:


1,ffi ROGERS:


If he paid him any money, that is a fact


yes.


If your Honor please,


8 Ievis any money which they avow en intention -- in 8 crimi


9 nal case an avowal is nothing -- but if they wow that


10 thew paid Le Compte Davis the money tre t Franklin got,
. . I


made an opening statement in wh:ech he said he would show


tmt the defendant, after Franklin was arrested, put up


that is anot her matter; if not, th Etl it is absolute~ 11'-


reIevant.· '. \ \ ,,,,,, ;-
\ 1''). \)j (". : .~,J., "'<, ,..,' t. '---." \j


..-"'<'.~\.


MR FORD: If the court please, we &p'ec~ this witness to
">.,...../


The District Attorn~Darrow, the defendant in this case.


testify tm. t he paid $10,000 :in currency to Le Compte


Davis; we expect to show by mother witness that Mr Le


Compt e Davis applied that $10,000 on th e bail of Bert·


Franklin after hewss charged with bribery and that he


~ot that $lOi,OOO from th e bank upon a ch~k of Clarence


$10,000 in c ash for his bail.


lJR ROGERS: SubjECt to the objection tret it is entirely


collateral and immaterial to this issue, that it is in


competent and has nothi~ to do 'With the issues in this


case,we admit that that is a fact.


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1


2


3


4


MR FORD: The admission is here, but we prefer it in t es


timony m vrell.


llR ROGERS: All right, then go on and prove it, and I


'withdraw the admission.


5 • lfR roRD': There is a question pending before the court.


curred 0 r not --


itself is not a document.


THE COURI': This question calls for a yes or no answer?


IfR :EORD: yes, your Honor.


v.nether or not a ch lOCk was presented, whether that act oc-


THE COURI': Obj ection sustained.


JXR ROGERS: That is objected to as incompetent, irrelevant


and immaterial; hearsay; no foundation laid; not within


the issues and collateral; not the best aridence.


signed
UR FO'FID: state whether or not any cha::kj\by thedefmdant


Clarence Darrow, or purporting to be signed ly the defend


ant Clarence Darrow, was pr esented to you on. that occasion?..


THE COURI.': Read the question.


(Question read.)


MR ROGERS: The same obj ection t hat has been made.


THE COURr: The obj action that· the foundation is not laid


is ~stained.


MR FORD: If the court please, there can be no foundation


for a witness' testimony as to a particular fact which in


1m FORD: As to the contents of th e document, the document
best


itself would be the evidence of its contents, but as to'
1\


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


THE COURr: ,And you can have it as such.


is OV'erruled and the vdtness is asked to


3 no. A yes sir.


4 MR Fa RD: will you sead the last question and answ:er now, so


5 • that I canget thoe connection?


6 (Last question and answer read.)


7 ltTR FORD: .And by whom w as it pr esent ed? .


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







lOp 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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MR. rOGF;PS· The 82.me objection as last made; hearsay; I
inconipetent and irr e] evant; no founda tion 1aid, iI': addi-


tion.


THE COL'!ST. 01-;jection overruled.


fIR • POGERS. Exception.


A I t was PI' esen ted "by l.!r. Davis.


!~ffi. FORD. Q By jllr.LeCompte Davis? A Yes, sir.


Q When he presented it did you give him anything in


exchange for it? A Yes, sir.


MR • FOGERS. We rr;3.ke the objection--vvill you be kind


enough to wai t--


TFE COunT. Strike out tr,e answer for the purpose of the


objection.


1m. ROGERS. We object to it as ircompetent and irrelevant


and immaterial; not the best evidence; calling for a


cor.clusion or opinion; No foundation laid.


MR • FORD. The foundation has be en laid now s ho\'! ing a check


was presented to him purporting to be signed by Cl3.rence


Darro',v, check was presented by M:. Davis, there is the


foundation and now if the 'IV itness gave him anything in


return for it that would 'be a prysical fact of which there


can 1:e no docuUientary evidence.


1m. rOGERS. 'PUI'por ting to be signed by anybody cloes not


mc.l.lce it so.


MR • ROGFRS. Exc eption •







1 MR. FORD • Read th e ques tion •


2 (Q,ue s tion read. )


3 MR • FORD. Q, Answer the ques tion • A Yes.


4 Q Wh::).t did you give him'.?


5 MR • POGERS.•


6 r ec it ing it.


The same objection as last made, without


7 TFE COURT. Objection overruled.


8 MR • ROGERS. Exception.


9 A 1 gave r in: curr ency •


10 Q Pow auch currency?


11 MR. ROGERS· Tre same ohjection, Eot the best evidence.


12 TPE GOUR T. Objectlon over,,-·uled.


13 }m. ROGF.P.S. Exception.


14 A ~IO 000tij-., •


15 MP. roRD· Cross-exarr,ine.


16 MR • ROGERS. No que B tiona.


17 TPE COURT· That is all. You are exoused, stand aside.


18


19 E. R. PARMELEE,


20 a witne88 called on behalf of the People, being duly


21 sworn, testified as follows:


26 YR. FR?DFRICKS· That is the purpose.


22


23


24


25


MR • nOGEPs. What does counsel desire to prove by this


wi tness, that ~10,OOO was deposi ted as bail for Bert
of


Frankl in by l\~r. LeCon:pte Davis on the evening/Noveniber 28th?
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1 MR. ROGERS. It is admitted.


2 MR • FRE DEB 1CKS We think tIl e bee t way to do is to prove


3 it.


4


5 D1RECT EXMHl:ATION.


6 MR. FORD. Q What is your name? A E. R. Parmelee.


7 Q How old are you, \~r. Parn,elee? A 37.


8 Q. Where do you reside? A This city.


9


10


Q What street and number, pleaee?


Q And \Vh at is your ooe upa tion?


A 1637 Fourth avenue.


A Clerk of the Justice


11 Court, Los Angeles Township_


12 Q]n wtose department? A 1 am the chief clerk at the


13 pres ent -


14 Q Did you occupy that position on the 28th day of Novem~er,


15 19117 A No. 1 was department clerk in Judge Young1s


16 court at that tin~e.


17 Q Were you present in JUdge Young's court ~s such clerk


18 on the 38 th day of IJovember, 1911'? A 1 was.


19 Q Did you see Bert Franklin there at t'hat time? A Yes,


Q Did you see LeConlpte ravis tbere at that time? A Yes.


Q What, if unything, was done on that occasion by LeCompte


Davis in ttat court room?


sir.


MR. paGERS. We object to that as inoorrpetent, irrelevant


and imn.aterialj no foundation laidj he3.rsay.


']"try~ COURT· Objection overruled.


20


21


22


23


24


25


26







1


2


MR. ROGERS. Exception.


A Why, the arraignn;er.t of Pert Franklin--


3 Q 1 have asked you what was done by 111r. Davia? A Mr.


4 Davis furnished the


5~n • ROGEnS.
•


Jus t a moment--th9.t is 9. concl us ion, that is


6 not an answer and 1 object to it.


7 THE COUR T. State what te did.


8 A Fe gave me $10,000.


9 ~'R. FORD. In v;hat kind of IrJoney? A In currency.


10 Q And for what purpose? A As bail for Bert Franklin.


11 Q. F'eTt Franklin? A Yes.


12 MR. FOnD· Gross -examine.


13 MR • POGKRS. No ques tiona.


14 THE COURT· Tha t i 6 all.


a witness called on behalf of the ~eople, being first


I1 REGT EXAMIN ATIOn


duly sworn, testified as follows:


Q Wh::.t is yClI narr:e l' YonkinW
of •GuyA


YON KIN,Vl.GUY


BY MR. FRED~RICKS.


15


16


17


18


19


20
21 Q ~here do you live? A 626 East 25th.


Q ro you knew Ber t Frankl in 7 A 1 do.


A Cigars, cig~r business.22


23


24


Q Wnat is your business?


Q How long have you knewn him? A 8 fears.


25
Q Goir,g back to "tl-'e time last year when tl'e case of the


26
People versus McNarr'ara and others was pending, state







or not you had a conversation with Bert Franklin with


Prior to the time when you were summoned state whether


grourldit is incolI.petent, irrelevant and in,:cr;aterial.f0r any


regard to your becoming a juror in that case?


361~
jurymen in I


I


I
I
I


I
We object to that upon the


1 was.A


VI ai t a mo men t •


that caser


whether or not you wer e summoned as one of the


MR. APPEL.


1


2


3


4


5


6


7


8 purpose; collateral to any issue in this case; no


9 foundation laD; there has been no evidence tending to


10 show in any way, shape or lLanner, that the conduct of Mr.


11 Franklin or vvhatever declarations were made by 'tIr. Franklin


12 or the conduct of tbe witness in question is in any way con-


13 nee ted wi th the defendan t or 1'1 i th his knowl edge or consent;


14 hearsay; no foundation laid.


15 TEE COtJRT •. Obj ection overruled.


16 ~m. APPEL. We except •


•
17 MR. FOPD Read the question.


18 MR. ROGERS. 1 would 1 ike to have the eame objection go


19 to all of the questions.


20 T!-IE COURT' It will be so understood, the same objection,


21


22


23


24


25


26


thesarre ruling and the sarre exception.


(Last question read.)


A 1 did.







In the Del l.font eA


Where was that conversation?


Well. it started at my cigar store, 219 West Third.


And where was it continued?


BY MR FREDERIClill:


Q


A


Q


3618l
I


I
Isaloon. next door. I'


5. Q State th at conversation? A Well. he c ~e -~~-~t'o-my---' I


Iplace of busin ass in theaftemoon. along about half ~ st I
3. I think it was, and he stated to me that I was .drawn as


4


3


7


1


6


2


8 a ]JcNamara juror. and I thought he was joshing. and he


9


10


said --


1m ROGERS: I --


11 1m FREBERICKS: That may be stricken out. what the wit-


12 ness thought.


13 THE COURT: Strike out vma.t the witness thought. State'


and had a drink and then he asked me --


what we s said and done there.


A He


So he says. "I


He want ed to know why. end I


said, and what you said. Take your time to it.


mntad me


Q You a re falling into the sane error. if the court


will pardon me.


told him I couldn't leave my business.


him. "No. I could not".


A


you to serve on that jury. and come on in next door where


I c an talk to you a minute". so I left a friend of min e


to run the stand for a moment. ~ walked into the saloon--.__......


lTR FREDERICKS:' Don.t say "he asked me", say what he


14


15


16


17


18


19


20


21


22


23


24


25


26







self, and he want ed to ]mov, why, and I told him I coul dn' t,


yes.
36~J


Q State what he said? A He said he would like to have I


me serve on th e jUlY. I told him I could not do so my_ I


THE COURT:1


2


3


4


5 • leave my business. He says, "You need not worry a bout


MR roGERS: Ask him if t hat is all.


si ty.


In going after a conversation that oc-


What was the proposition he proposed to you? A To


Well, did he say enything about


Q


Q


as that to me.


THE COURT: Captain Fredericks, there is only one way you


can ask 1 eadiIl.g questions and that is by stating the nec es-


MR FREDERICK.S: liow, Mr Yonkin, I want you to relate to the
,


curred along time ago --


jur,y that entire conversation. A Well, sir, I can't re


late it, that is, muc h more than I have. I was very mad


at the time to think he would propo se such a proposi tion


your busin ass", and I told him I di d, and finally he s ai d


he could make it worth my whil e if I would serve on· the


jury, but I told him nothing do_ing in that respect at


all'. ~That was about· all that I c an remember of.


MR FREDERICKS :


MR ROGERS: I suggest that he ought not to be Ie d.


THE COURr: Don't lead the 'witness.


1ffi FREDERICKS: I don't wish to, but I want to get all


the conversation; that is all.


6


7


8


9


10


11
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13


14
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1 get on the jtujr and he would make it worth my while.


2 Q, Was there aru other proposition made to you, my


3 further proposition along that line? Was anything s ai d


4 a bout th e manns r in which he 'WOuld make it worth your


5 • while or the amount? A No, ther e wasn't any amount men-


6 tioned that I remember of, my more than that he would


7 make it worth my whi:e.


8 Q Was anything said about which side? A yes, he told


9 me he represent ed the MCNamaras; wanted me to get on the


10 jury for them.


11 Q Was anything said about your voting on th e jury, if


12 you g ibt on it?


13 MR ROGERS: I st:J8gest he ought not to be led that way.


14 Mr Yonkin is a man of intelligence, a man of recollec-


15 tion, and he o~ht not to be lEd, if your Honor please,


16 find I take an etC eption to the leading --
.


17 THE eOURI': Overruled.


18 }XR ROGERS: Ex:ceptio~.


19 A Wh¥, yes, he wanted ;rne to hang the jury.


20 MR mGERS: I move to strike that out as a conclusion or


21 opinion.


22 THE eOUR[': Strike it ou t. . State what he said.


23 UR FREDERI eKE : You say he wanted -- say what he said


24 from which you concluded that he wanted you.
I


25 MR'ROGERS: The ans,ver has been stricken out.
o


26 THE eouRI.': yes.
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1 MR :HREDERICKS: That is true.


2 J. That is all I remember he said.


3 lfR :EREJ)ER!CKS: That is stricken out.


4 TP..E COUtlT: What Vias it he said? A He wentex me to pro


5 t ect the ].fclifamaras· interests.


6 THE COURr: v.hat did he say? A Well) he said something


7 about hanging the juIy or something of that ldnd.I/I don't


8 just remember exactly now. It has been sometime ~o.


9 I don,t remember just ~actly what he said.


10 THE COURI.': What else did he say at that time that you


11 were in tf1.Bre together? A That was about all. I told


12 him I wouldn·t cansider the p~position at all. There


13 wasn't enough money in the y/orld to cause me to do that,'


14 and that ves about all that was said. t got up and VliUk-


15 ed out.


16 MR FREDERICKS: How long VI as that before you app eared in


17 court? A I should jj1~e about a week.


18 Q As a juryman? A yes sir.


19 Q .And did you serve as a juryman or not? A No sir, I


20 got excused on business reasons.


211m FREDERICKS: Cross-examine.


22


23 CROS S-EX:,AMIlT1lTI ON


24 lfR ROGERS: Mr Yonkin, you have a cigar store directly


25 in front 0 f th e Metropolitan Barber Shop? A· yes sir.


26 Q You have been there how long? A· A little over thre
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1 years, going on my fourth ye are


2 Q Before you want in there wh at was your business?


3 A I v.as with George VI. Walker, wholesale and retail


4 cigars.


5 • Q


6 sir.


7 Q


In the same line of busi:re ss, cigar business? A Yes


How long had you known FJ;anklin? A VbY, I s~uld


8 about 6, ?, or 8 years, some place along in there.


9 Q Ever know him well? A I\vas very well ecquainted


10 with him, yes. He was in the sheriff's office under White,


11 with my father, when he Vv'8S under-sheriff. I got pretty


12 well ec quain ted with him.


13 Q Your fath er was UIil.er-sh eriff? A yes sir.
while


14 Q Well, Franklin was in the sheriff's office? A yes
A . . .


15 si r; th at is wh en I fi rst met him.


16 Q That is when you first met him? A yes sir.


17 Q. From that time on, Vvhile he was in .the sheriff's office


18 and your father v,as in the sberiff's office -- by the wfIY,


19 your fath er is Henry Yonkin? A yes sir.


20 Q You met him from time to time? A yes si r.


21 Q And thenafter he got out of the sheriff's office,


22 you met him from time to time? A yes sir.


23 Q Used to come around to your place of business, I take


24 it, once in a while? A one e in a while.


25


26







gad you ever given him th e 81 igh tes t not ien or


idea that you were that kind of a man who could be bought,


l2s
1


2


3


4
in other words?


knoVi of.


A 1 donlt think 1 ever did that 1


5
• Q And when he did that, when he ITJ9.de that propos it ion


it was.


think Darrow's nams was mentioned; 1 don't remember that


here to be ex~ined as a juror is the only time 1 saw him


yes


1 don't


A


I
I


were in cour t· in the McNamarJ


I
I


A No, sir.


That is to say, the time you


enough money in the world to cause me to do that.


that 1 know of.


to you, what did you say to him? A Well, 1 didn't say


much of anythir:.g, any more than 1 told him there wasn't


Q Did he rrention rarrow's name there? A No, sir i


Q Did you ever see him before? A The day 1 was in court


Q. Did you know Darr ow? A No, sir.


Q


.._~ ._........,--'~ ...~~~.,.~--,,,:-->,'!.,, •. ,..,"--..., .. :...,,,.-.. '.. ,'<


Q Did you know the sound of his voice even? A No, sir;


Q So when Franklin w3Ilted to buy you to render a verdict


case to be examined as a juror, there you saw hirr,?


Q Did you ever speak to him?


sir.


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22 yeu mentioned a statel,ent a whiJ e ago in your direct e xamina


23 tion thatycitwere very angry? A 1 was.


24 Q. V1ha t did you say to hint, anything or did you jlJ.S t get


26 Q I didn't quite get it.


I
A There wasn't enough money


2::;
u up and walk out? A I told you what I said.







1


2


the world to cause me to do that sort of thing.


Q. What was your mar...ner towards hirr; at that timer
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A I


3 don't know eX':lctly what it was; 1 don't ren;enber; 1


4 didn't say anything to him to speak of at all. 1 just


5 si~ply told him that in a nice, quiet tope of voice; we
•


6 were back there in the booth.


7 Q That is a booth in the back of the saloon at the
..


8 Delmonte Saloon? A +es, sir.


9 Q U3.ve you ever Been him since r A 1 thir...k 1 have seen


10 him twice.


11 Q pave you ever talked '/oj ith him sine e? A Uot to carry


12 on any conversation w~th himl 1[0, air.


13 Q Ever spoken to hilli, as a matter of fact? A Yes, ~


14 has been3round the store once or twice and purchased


15 cigars. 1 never talked to him at all about the case one


16 way Qr the ether.


MR • FREDEPICKS' I suppose counsel rr,eans ever at any tilr.e.


MR. ROGERS. Th:it is wha tIs aid. Read the q ues tion.


(Las t question read by the reporter. )


If Cap tai.nTHE COt1RT. 11':e que3tion is asked and ansvvered.


~~R. FREDF1H CKS' So the witness unders tands it.


Fr eder icks wants it, Why, read it.


TPE COTJ?T. All right, re3.d the question.


Q Did you mertion thia thingto anybody? A No, sir.


Q This proposit~on that Bert Franklin njUde to you? A No,


sir.


17


18


19


20


21


22


23


24


25


26







No.


and


1 A You mean did 1 talk to anybody about--


2 J!.R • ROGERS- ves. A No.


3 Q Did you mation it to the au thor it ies at all? A


4 Q Wren you got up to court you went up to the judge


362Ts
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I
5 • made your excuse? A Yes, sir.


G Q And your excuse was business reasons? A Yes, sJ.r •


7 Q That is to say, you were running a business of your own


8 and you couldn t t afford to leave it? A Yes, sir.


9 Q And so fElr as you know aside fron! seeing Darrow i r.. the


10 court roan: once and for a very short time, and seeing hirr;


11 now, you never saw him in your life? A 1 may have seen


12 him on the street; 1 never talked to the man in my life.


13 Q Did you know I,e Compte Davi s? A 1 do.


14 Q Ho,;v long have you know hin,? A A good many years.


15 1 ViouJdnttsay how long; probably 10 or 15 years.


16 Q VIell, you t.ave been raised here? A Yes, sir •


17 Q. And LeCon:pte Da\ria haa come up here from a very young


18 man? A Yos.


19 Q Did you ever knovi JUdge McNutt 7 A Well, only Qr sight,


20


21


22


23


24


25


26


that is all.


Q Dc you know Joe Scotti' A Yes, sir.


Q Known h in pr et ty ';;e11? A No, only jUs t taye a ap eak-


ing acquaintance with him, that is all.
--,.-~.."-"-,,.


·-.~ ..,,...--.._."'-•...,,.,,.,'"""""o...._..... _~..:-.y._..,.~,,."'~,.,,_,, ..-~-;f><J~ .....~~';O.... .tR'


Q Do you know :,1:. Fr eder ieks ? A Yes, sir"


Q Fow long have you knovm tim? A 'Probably 10 years.


Q And pretty well, too? A Fairly ~ell.







8 ir •


Captain Fredericks.


A Yes, sir.


362l
long, 1


A I think about the earLe time that 1 have known·


guessJ


Q You krow Joe Ford? A Yeq sir.


Q How long he-ve you known hin:? A Why, about that


Ford.


Franklin n:ade to you to anybody at all until after Franklin I
, I


came i uto cour t i' A I never mentioned 1 t then to anybody I


un til 1 was sUbpoenaed, then they began to josh me abc·ut it.'


Q It came out intbe p9.per, didn't it? A Yes, sir ..


Q How did you ever mention this proposition th~t Bert


Q And known him quite well? A Why, yes.'


Q Any other rrerrbera of tte District Attorney's office


the. t you know? A Why, 1 think there i 8, 1 can' t--


Q, 1 missed your answer as to how long you, had know'n ;vlr.


Q. And pr et ty much everybody con~nienced to j0ke you a bout it?


Q You know 'otr. Keetch? A No, sir.


Q Do yeu knovl Parr in:an, Job Harr iman? A Onl y by 8 igh t •


Q Never had any personal acquaint.ence wi th him? A No,


that Franklin canie to you? A Why, I don't remer.::ber


Q Did you kno~ ho~ Jong it W~S before you were summoned


A Yes, sir.
at


Q. Laughing/you for being the kind of a fellow that Franklinl


'!'oul d clare to make such a proposi tion to? A Yes.


Q And that was dene by a great many different people?


1


2


3


4


5


6


7


8


9


10


11


'" 12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







taxes just before tbey bec=tme delinquent because 1 was


afraid 1 might be tied ontre jury and couldn't get to do i~


sOIlJewbere along the la tter part of November, 1 think.


1 think it Vi as about a wee k, sonJething 1 ike


Is tbere any way you can fix tr.at date, ;;!;> Yank in?


1twas, 1 think, along the l~s t of November.


exactly;


A


--I
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'!hat. 1 don't just remember. 1 never made any note of it I
::ltall.


I
1 r emenber I'


very we) 1 that when 1 was summon~d for the jury 1 paid Try I


1


2


3


4


5


6


7


8


9


10 Q Couldn't y,:,u get any cJoser than thc~t? A 1;0, sir.


11 Q !Jot even the day of the week or the day of the month?


12 A No, sir.


13 Q. 1twas not Sund:lY, anyhow, because th e saloon was open.


14 A It was.not Sunday.


15 ~ It was not one of our election days because the saloon


16


17


18


was open? A No.


Q Aside frorr that you don't remember?


no, 6 ir •


A 1 don't
i


r eniember; I
I
I


I
191m. 'POGERS· ThJ.t is all.


20


21 REDIRECT E~AMINATIOn.


22 MR. FRErF.nlCKS. Wren did you first discuss this matter


23 with the District Attorney? A Why, tre day that you


24 subpoenaed rre.


26 d3.y of M3Y·


25 Q V:elJ, how long ago was th.at? A That \'la.s the 38th
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1 Q rre 28th day of Ma.y, this year 7 A Yes, sir.


2 Q Did you ever talk with anybody else about it prior to


3 teat date except Franklin? A You mean after 1 was


4 subpoenaed?
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1 Q No, between the time that Franklin talked to you as


2 you have narrated and the time 'rlnen you~re subpoenaed and


3 brought up to my office, did you talk to anybody el se


4 about it? A No sir.


5 • MR FREDERICKS: That is all.


6


7 RECROSS-EXAMINATION


8 MR ROGERS: Aren't you mistaken about that.? Now, think


9 for a moment. Do you r emanber my dropping up there one


10 dey and asking you -- telling you that Franklin had drag-


11 ged your name through th e dirt up there and telling you
I


12 what i b..es? A I beli fNe you are right, ye s sir.


h ere in th e court room.


I think I used at that time, that he had bawled you out


13


14


15/


Q Telling you that he had -- well, to use an expression


16 lfR FREDERICKS: That was -- ex:cuse me for interrupting.


17 THE COURT: Fixing the time.


18 MR ROGERS: DO you remember that time? A That was after


19 it came out in the paper.


20 Q Wasn't that the nex:t day after it came out in the


21 papers? A I don,t recollect.


22 Q It was very close to that time? A It was before, I·


23 think -- I think I had seen th e 0aptain before that.


24 Q You think you had seen the Captain before that?


25 A I think I had been subpoenaed. IVA3nt up there -- I


26 ,~n't be sure, but I think so.
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1 Q you remember then -- aren't you quite sure that that


2 'vas the day 1fr Franklin had testified about it that I


3 came up t here and stopped and spo}.::e to you, shook hands


4 with you and told you how sorry I vras your name was dragged


5 into it, you remember tlmt?


6 llR FREDERICKS: Obj ected to upon th e grolUld it is imma-


7 terial, in vi ew of the fact that th e witness has s.aid


8 that he did not talk to anybody about it until he talked to


9 me when he was subpoenaed, which was before that.


10 THE COURT: That date is uncertain in the record, I think,·


11 at least; let,s have it fixed. Objection overruled.


12 A I don't remember, ~lr Rogers ,ex:actly whether it was


13 before or after I talked ''lith the Captain. I donl't rem-


14 I ember.


15 Q But it~~s approximately at the time it came out in


16 the papers? A Around that time, yes sir.


171m ROGERS: I think that is all.


18 :MR FREDERICKS: I don, t kIloy! vmether the matter is entire-


19 ly cl Ear yet, or whet er it is of sufficient importance.


20 Your answer is still correct between the time Franklin


21 talked to you and th e time yon were brought up to the


22 District Attorney's office and subpoenaed, you had not
v


23 talked to anybody about it? A I donl,t ranember of it.


24 Q Vlell, did you know what you were being brought up to


25 the District Attorney's office for? A When you~nt for


26 me?







1 Q
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Wh en I sent fo r you? A I certainly did, yes. It came


2 out in the papers.


3 Q Wasn't that before itcfaril.e out in the papers tmt you


4 came up to the office? A I dom't remembe r. It was


5 the 28th wh en I was sUlJpoenaed. I have the SUbpoena here


6 in my pocket•.


7 Q Now, 1 et t s see --


8 MR ROGERS: The dat e of its servic e won t t s ho\l'f on that,


9 'rill it? A The 28th of May, 1912.


10 MR FREDERICKS: The 28th of May, 1912? A yes sir.


11 Q Where ..,'{ere you sUbpo enaed? A Downat the cig ar.


12 store -- I 'lAaS subpoenaed in your offic e. yr Duni came dovvn
.J


13 in tre'monling about 9130.


14 Q 'lhe 28th day 0 f May; tha t fixes it. That is all.


151m ROGERS: Now, don,t you remember -- just to call it


16 back to your memory -- when I stopped and spoke to you


17 about thematt"er, told you I was very sorry your name had


18 been dragged in the thing, all that sort of thing,


19 don, t you remember I asked you then if you knew whether


20 theywere going to call you as a witness, and you said you


21 didn t t know anything about it?


22 MR FORD: Obj ected to upon the ground wret counsel may


23 have said to the witness is absolutely incompetent, irre-


24 1 ell allt and immat e riale


25 MR ROGERS: J"ust to fix the circumstances.


26 MR FORD: Please met me make my statement to the court.
-


It i sn 't in anywi s e imp=l ac bing or t ending tf?an~mEV3~:9~.. /iIt~iRY
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This is


He stopped to the store


Obj ec tion overruled.


That is all.


(Last question read by the reporter.)


'mE COURI':


absolutely incompetent, irrelevant and immaterial •.


to accommodate our witnesses as much as possible.


and made th at remark to me.


A I don,t remember, yr Rogers, whether I had been sUbpoe-'


nsed at that time or·'not. I don,t suppose I had, if that


is th e answer I gave you. I couldn t t tell you anything


whether I had been subpoenaed.


about it.


HR FORD: You don,t remanber the conversation tnt occurred?


A I remember the conversation, I do. I don,t remember


lfR FREDERICKS: May it pI ease th e court, we are going to


travel pretty rapidly fran now on, and we haiTe been trying


a long trial, and we have provi ded what we thought woul d


be enough witnesses and plenty to last the


I find we have got along very rapidly, and we would like


1fR FORD:


testimony given by the witness, and as to the date of his


being subpoenaed, he has fixed that absolutely by the


documen t in his poc ket.


1


2


3


4 THE COURI': I think the date of the conversation can be fix-


5. ed in less time than it takes to argue it.


6 :MR FORD: Any conversation he had with Mr Rogers is


7


8


9


10


11


12


13


'14 1m ROGERS: That is all •.


15 MR FREDERICKS: of c ours e, :rvrr Rog ers --
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1 to ask an adj ournment until 10. 0 tclock tomorrow morning,


2 cm.d we are going to proceed pretty rapidly from now on and


3 I don t t think any time will be lost by it.


4 YR ROGERS: Will it be to 0 much to ask Mr Fredericks if


5 he indi cat es tha t he feels the in teresBS of his side


6 will pEIlli t, about when we had better have our witnesses


7 come?


8 JlR FREDERICKS: I can get a little better idea from you


9 a bout th e cross-examination and then I can tell you. It


10 'viII be at the end of this week; Thursd~is a holid~;


11 maybe tomorrow night and maybe Fri day.,


12 .Julya:tnonished. R3cess until 10 otclock A.1I., July


13


14


15


16


17


18


19


20


21


22


23


24


25


26


3rd, 1912.
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1


Wednesday. July 31st. 1912. 10 o'clock A.M.
I


Defendant in court with counsel. Jury called; all pre-


CLARID~CE S. DARROW on the stand for further


3 sent. Case resumed.


4 I TI~ COURT: You may proceed. gentlemBn~.


5


6


7 direct ecamination.


81 MR ROGERS: Mr Darrow. I call your attention to the where
i


9


10


abouts of Mr Harrington. a vntness here, during the month


of December. Will you be kind enough to relate where. ac-


11 cording to your personal observation, he \~s after the 2nd


12 of December, and from that on until such date he "as no


13 longer under your personal observation? A He was around


14


15


16


17


18


19


20


21


22


the offic es in the Early part of Dec ember un til about


the 18th, I should say, and then started home to Chidago.


He '~s overtaken by a SUbpoena from the United States


District QlOurt at Albuquerwue to come back, reaching Los


Ang el as abot.lt the 22nd or 23rd and came to my house, and


ate and slept there, and stayed there until \re moved a\vay,


and he couldnt t stay any longer, About the 1 st of January


or the last day of Dec ember.


Q. That is to. say. he ate at yotlr table and slept in your


A No, he left hereapproximately the end of the y mr?


23 I bed; was your gu est from the 18th day of December on until


24


From his return after? From his return. yes.


25 about the 18th.


26 I Q.


I
A
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1 MR ROGERS: COunsel has intimated that we might possibly


2 stipulate to certain facts. we can prove them readily


3 enot~h; take a few moments to do so.


4 A[RFREDERICKS: As to when the United States grand jUry


5 vas in session, is that it?


6 MR ROGERS: State or United States grand jury?


7 THE 'WITNESS: Unit ed States.


8 MR IiREDERICKS: As to when th e Uni ted States grand jury


9 vas in session?


10 ]lR ROGERS: Yes.


11 MR FREDERICKS: We found out they were in Dec ember Dn


12 three days, of course, they were in session a great marw
,;


13 other days, and may have been insession solidly up to ttat


time and ls.clidTy: after that time.


what you want?


The three days is


16 :MR ROB FRS : I think it is the 2 rlth, 28th and 29th.


17 THE WITnESS: And the 30th.


18 1vrR FREDERICKS: I sent one of the men dom and he came bac k


19 and told me it is.


20 MR RO GERS : May be c onsi dered so, and \vhat ever obj ec 


21 tions you have to its relevancy --


22 :MR FREDERICKS: If we find it really becomes important,


23 we may want to verify it.


24 THE COURr: SUbject to correction it is stipulated that


those three or four days --


l{R FREDERICKS: They were in session about that time.


25


26 I


I
I
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1 THE COURr: That is the 2?t,h, a3th, 29th and 3:>th of Decem.


2 ber, 1911?


3 MR ROGERS: yes sir.


4 I THE COURT: All right.


5 MR ROGERS: Mr Darrow, I will call your attention to a matte...


6 I overlooked.


7 A Excuse me, if I suggest: you better finish that F..a.r-


8 ring ton :rna. tt ere


9 Q yes, go ahEad and finish that matter.


10 MR FREDERICKS: The ~rrington matter, you meant?


11 MRROGEBS: Wlat he has been testifying about.


12 A He came to my hous e and from day to day went to Mr


13 Lawler in the Federal grand jury, that is he said he did,
-


14 I mean. Told me that he had talked with Mr Lav4--er repeated-


15 1y, practically every day he "\'I\S living at my house; that


16 he had told Mr La w1er th3.t he knel" nothing wb.qtever that


17 would in any ...vay ref1ec~t on me 0 r connec t me \vi th anything


18 irregular or un1a"vful, and he said if anything should hap


19 pen by way ~f indic tment to me, he woul d come back and help


20 prepare the case and do anything he po ssibly could do to


21 assist me, while he was living at my house he made those


22 statements. Ee also said that if I had bad any regard for


23 myself I would have let this case run on for two years.


24 Q. This case -- you mean -- A The McNamara· case, so


25


26 ,


I
i


we could all have made plenty of mone,y out of it,


I never could learn to look out for my self in any







1 matter, as he had knovvn for years.
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1He spoke also, if I


2 might be permitted to refer to another matter tl'Rt should--.
3 Q A In his testimony a bOllt having some arrange-


4 I ment wi th me as to compensation out here. He n wer had


5 any arrang ement or any understanding.


6 MR FO RD : Well, pardon me, lJ:r Darrow, are you referring to


7 a conversation had at your house? A ,No. I did suggest


8 that to you. No, that "'Jas anoth er matter.


9 MR ROGERS: With respect to compensation you hmrd l Jfr


10 Harrington's testimony tl'Rt he should have or he thought


11 he shoull have the sam:B fees t:ra t was paid to oth er ]awyers


:facts are about the agreement of the compensation of M:r


And that that was, I understand it, I don,t think he


testified elCactly to it, but t iat he thought t iat vas the


agreement, or something of t:rat kind. NOVI, state'what the


A12 I in the case?


13 I Q,


141
15 II
16


17 Harring ton in your own vay.


18 I MR FORD: I don't want to make any objection ~ut' I don't


19 recall just what date that Harringtcn testified to that,


20 if cotmsel remembers. A I don't remember.


21 l..m FORD: Very well; go ahead. A lJf.y remembrance, if you


22 allow me, he said something was said about t iat before we


23 1 eft ChiC ago.


24


25


26 I
I
I
I
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2s 1 MR. FORD. You are testifying now, then, whether or not


2 such things existed in Chicago?


3 A Or anywhere.


4 MB' FREDERICKS. The witness is going to testify what the


5 agreement was with Parr ington, as 1 understand it.


6 A Yes, sir. 1 made no agreement with him whatever as to
as


7 the amount of compensation, and said nothing/to his being


8 treated tbe same as any lawyer. He was not employed as


9 a lawyer but as an evidence gatherer. When we got through


10 with the cases he told me he thought he ought to have 2500


11 in add it ion to what he had already re ceived, and 1 gave it


12 to him. A few days after he said he thought he oughtto


13 have a thousand dollars for his expenses going back east, an


P 14 1 didn' t give himthat.


15 gether •


16 Q 1 am being a little desul tory about this, taking up


very angry or nervous or excited about this in ycur office,


and jumped around and ran around and told him to keep at


it until he got him to change his test imony;' .1 think it


referred to the fact, in that connect ion, he had taken


McManigal's child by the jail where McManigal could see it


and taken the child for McManigal to see. Will you


sone few matters 1 possibly did not call your attention to,


and 1 now call your attention to a statement of Behm, 1


cannot exactly quote it, but if necessary 1 will find it


in the record--that you told him to keep after him, were


22


23


24


25


26
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18
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21
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1 enough wr elate whether you ever said anything of that kind'?


2 MR. FORD· So as not to have a lack of foundation, 1 sup-


3 pose counsel is referring now to the Los Angeles office,


4 in about the f irat of July, When Behm had come to L9S


5 Angeles?


6 MR. ROGERS. Yes.


7 MR. FORD. Very well.


8 A Nothing of the sort was ever said by me.


9 Q WeI), at the time he spoke about--that you said you


10 wanted to get McManigal to change his testimony, do you


11 know that McManigal had ever testified an~Nhere, as far


12 as your observation?


13 MR. FRE;DF:R IOKS . Tha t was gone into yesterday.


14 THE OOUR T· 1 think tha t was gone into yesterday, Mr. Rogers.


15 )ffi. ROGE.'RS· Yes, sir.


16 Q Did this ever happen: He told yeu that he did not have


17 very good success, he said, "The Boy is stUbborn, he ain't


----18 going to come across", and that you got up and walked back-


19 wards and forwards onthe floor as if you were very uneasy,


20
,\
~J'21


I.,}
v':/ 22


you jumped up and "He says, GOd",· you says, "Truth or no


truth you have got to get him to conie aCrQ~8." Did you
A 1 r.ever (hd.


ever say anything like that fIll could not if I tried.
Jj


23 Q Did you us e that kind of an express ion? A i did not


24 say any such thing.


25 Q Now, in his testimony he said something about a cry


26 given out to him, that is, Behm, to bring the boy over--
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1 take it that the cry carre and is intended to mean it


came from the jail, or sonething like that, from McManigal.


Did you ask him then when he spoke of that matter, if he


ever did speak of it, did you ever"ask him if he had taken


the boy over, and did he say, "No, 1 didn't take him over,


1 didn't pay any attention to the hollering," and did you


say, "That is right, God Damn it, tease him and then he


will come across, II did you say anything of that kind?


A No, 1 did not.


Q Did you use that kind of language, are tl:ose things ir


your vocabulary?


MR • FORD. We object to that •


MR. ROGERS. It does not sound I ike a man I ike Mr. Darrow.


MR. FORD. It is objected to as incompetent, the Witness


cannot testify to what his custom was.


THE COURT. Objection sustained.


Q Well, did this kind of a thing ever happen: Then he


said that you said, "George, when you go back tonight or


the next time, spring this on him, you tell :tim that if he


ever gets out of here on this case they will indict him


back in C:ricago on a murder trial, spring that on him and


see if he will con,e across then"? A 1 did not.


Q. Now, Mr. ~nrr ow, 1 am not disposed to take the tirr;e to go


over each one of these little statements from time to time


testified to, 1 think it would take a couple of hours to


r ecite them and repeat them to you; you have hear d them,
25
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,


1 statements of Behm and statements of Harrington, and


2 statements of Franklin; if you wish 1 will do that, but


3 1 wi 11 ,ask you if at any time or at any place, to uarr ing


4 ton you ever B aid anything about br ibing jurors or paying


5 money for that purpose or having money for that purpose in


. 6 your hand or ge tt ing money f or that pur pos e anywher e, or


7 anything Ii ke tha t, or 'tha t you wer e afr aid if the truth


8 were told that they would involve you, or anything of tha t


9 sor t or char acter at any time or place? A 1 never di d .


10 Q Did you say to Franklin anything whatsoever about bribing


11 jurors, buying ijurors, approaching them or for a financial


12 rr.atter or anything of that kind?


13


14
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A I never did.
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1 Q Are there any conversations here that come to your mind


2


3


now that you recall, without my going over them and taking


the time to repeat every word or line and have you deny it


4 I categorically __ I wish you would make a general statement


5 about those matters, if you can, if not, I think I will


6 go over it. A I think it has been all c (Vered, Mr Rog-


7 ers. There is one suggestion I \vould like to make to you.


8 Q, Yes. A Can I make it from here?


9 ]!R FREDERICKS: yes, ask your own question.


10 TEE WITNESS: I will try and keep Within therecord.


11 MR ROGERS: I will call your attention toone matter abOtlt


12 lfr Cooney. DI.d Cooney wer t ell you t bat Franklin had


13 said, as soon as Bain \1lJaS on the jury, there \vould never


Did anything of that kind occur?


be a conviction, and you told Cooney to tell Franklin to


I can stat e the evidenc a, if you are vdlling.


I gu essI remember it.You remember the incident? A


14
I


15 II keep his mouth shut.


16 A That \1lJaS not thewidence, Mr Rogers.


17 I Q,
I


18 I


any such matter being brought to your attention, Mr Darrll1W;


Franklin had been talking too mUCh, t lRt he had said that


they never vlOuld convict :r.B. while Bain vas o~ the jurJV/


1m FORD: Reading from wba t pag e?


lirR ROGERS: Reading from page 1469, and then on page 14'71-


that you simply said, "Thank youV, or Vall right v, or some-


I will put it to you then: Did he ever tell yoti that


NoVl, have you any recollection of


Q,


thing of t tat kind?
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1


2


3


if so, state what it was. A I have no posi tive recollec


tion as to COoney, but matters of t tat sort occu~any


times during the trial of getting that jury, that someone


4' would refer to different members on the jury, as al'Nays


and the law do as not permit ,it.


THE COURr: \I It is arglLmentative, but I think a haI'Jliih:ess


patent.


~,{R ROGERS: No harm in answering it:


MRFORD: Th ere is harm in asking argumentative questions,


Obj re t ion ov errul ad.


We obj ect to t tat as argumentative and incom-


Obj eo tion v,ha t?


Obj~ction ov erruled, because it is harmless.


You may answer?


qu est ion, although argumenta tive.


MR FORD:


THE COUm':


MR ROGERS:


happens in every case, and say, "This man, we think is all


right; there won't be a verdict as long as he is there",


and I did in that case, many times,instruct everyone con


nected with me never to say a word about any juror for


fear the oth er si de would get a pointer and get rid of him


if he was favorable, and there is no doubt they instruct


ed on their side, as wery lawyer does, .and I might have


had ttat conversation, although I do not recall it.


Q As a maitter of fact, it is the universal practice among


la'wyers to instruct all persons to make no reference what


ever to members of the jury or their probable atti tUde~


and that happ med in that case, is that not true?


MR FORD:
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1


1 . A That has always been my practic e and that of, wery law-


wishes.


looked.


wre re th €I' e was arw great public feeling or discussion


I never knew of a caseA


Well, did you ever her of a lawsuit tried


be put int 0 t he bolt?


before a jury where efforts ,vere not made to asc ertain all


the facts available concerning talesmen who were about to


TBE ~~TNEBS: yr Fredeericks; I vas goi~ to ask if it was


a customary matter to look up jurors to get information


concerning them before the calling of th e jury into the box.


There might someone doubt whether that vas a proper pro-


THE COURT: It is not :responsive. You can s trike it out


on that ground. The witness stated he \'X)uld like to con


fer wi t h conn sel outside the record. He may do so if he


yer I came in contact with. I know it is the practice of


the other side, in the McN'amara case.


],{R FORD: We move the Jast portion of the answer be stricken


out as incompetent, irrelevant and immaterial, and not


responsive to any question before the court.


MR ROGERS: There was a matter you \vere about to suggest.


You can stat e it from there.


c eeding.


l!R ROGERS:


MR FREDERICKS: Or ask his own question. He is counsel.


No reason why he shouldn't ask himself a question.


1.m ROGERS: 11 He may malce a s~gestion of any matter I over-


I
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22


23


24
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1 where both sides didn't do it, if they had money Enough to


2 do it, and I know it vas done by t he s tate and by us in


3 th e lrcNamara case.


4 I Q Every lawyer t hit tries his case prop erly


5 MR FORD: I think the question has been fully answered.


6 UR ROGERS: yes. Now, how many indictments did you un-


7 derstand t .here were against ;r.B .McNamara on th e 27th 0 r 28n


8 of November, 1911? A I beli eve there \vere 19 indictments


9 for murder, separate ones, and as manycgainst his brother.


101m FORD: One mo re again st his brother.


11 A PAve I got the number wrong?


12 RR FREDERICKS: You have got enough.


13


14


15


116


17


18


19


20


21


22


23
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1m ROGERS: Well, Mr Darrow, if you started out to palf


$5000 per for ju~ors, orwon $500 for talesmen, that is,


befo~e they were sworn in, in 19 cases, how long do you


think you would have lasted financially?
I


I


j
1







cross-examine.


JUROR DUNBAR. May 1 ask a question, your Honor?


tive, incon,petent, irrelevant and imrraterial and a l¥po-


6058


\
\, .


1 don't.A


It is for expediting the matter, and 1 don't


like to bring up?


MR. ROGERS.


and having him deny them.


the system of.....picking.,.out everyone of· these conversations
i


,


have not taken up, 1 say to, your Honor 1 can go through


thetical question.


THE COURT. Objection sustained, it is argumentative.


MR. FREDERICKS. Especially in view of the fact the state


doesn't always try all of its cases.


THE COURT. Objection sustained-. Let's not argue it.


MR. ROGERS. Q Do you think of anyth ing e Is e you wo uld


MR. FORD. Just a moment, we object to that as argUIl1er.:ta-


Q lf there is any matter of the conversations that we


THE COURT. The prosecution has made no objection to the


method you have pursued and the court sees no objection.


THE COURT. You may.


JUROR DUNBAR. M.r. Harr ington testified in reference to a


code that was used, that he copied in a dictionary, which


was us ed by fur. Tve i tmoe and Mr. Johanns en and also by him-


want it to appear 1 overlooked some conversation purposely.


If we happen to come to any we think of later--now you may


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


I


r 1
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I 2


3
~


I 4


5


6


7


8


self, and he stated tbat you gave him a copy to25


26 this diet ionary • 1 would like to ask you if you did SO!
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~ 1 MR. ROGERS· May 1 modify that by asking him to explain


", 2 about all the codes you had, go into the code matter?


3 MR. FREDERICKS. Take the Juror's question first.


MR • ROGF:FS. 1 just simply wanted him to take the whole


matter. '


think Mr. parrington said it was gotten up in San Francisco,


but 1 don't remember. 1 don't recall giving it to him, but


A Suppose 1 answer this my own way. We had two codes dur-.


ing the time. We had first a code made from a dictionary.


1 don,t recall Who made that up. 1 think the evidence--l


1 knew of it and advis dit is entirely possible that 1 did.


4


5


6


7


8


9


10


11


12 it. Both sides had a code.


13 MR. ROGERS. Well, every lawyer has a code if he can have


14 cne? A Every business man, everybody else, if he wants


15 to keep secrets. Then 1 feared this code was too easy, and


16 so 1 had another code made up, that 1 never could read


17 or never used but had it interpreted at different times.


18 We had two of therr:..


19 MR. ROGERS. Q Now, the second code, Mr. ~arr ow, tha twas,


20 you say, you were never able to use that yourself?


21 A 1 never used it • 1 don't mean 1 never used it. If 1


2 wanted. to send a telegram 1 had it translated, and if one2


23 came to me 1 had it translated.


24 MR. ROGERS. Q You couldn't do it yourself? A 1 could--


25 1 could have learned it, no dOUbt, but 1 was too busy.


26 It was a very difficult one.
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1 MR. ROGERS. NoV!, you say you don't remember, in answer to


2 Mr. Dubbar's question, you don't remember whether ~ohannsen


3 gave yeu that code or you gave it to him? A The ques-


4


5


6


7


8


9


tion was whether Harr ington--whetber 1 gave a code to
.-.,,:;::.--


~arr ington. 1 don't remember. It is very likely 1 did.
...~.........-.--


JUROR DUNBAR. He stated it was destroyed or lost.


A yes, 1 think his testimony was that 1 gave him a code wit


names of various individuals. The first code he got was


in San Francisco and that afterwards 1 gave him names to


10 paste in the book, and perhaps the whole code anyway.


11 It is entirely poesible and probable that 1 might have done


12 so. Of course, 1 knew he had it and we all had one, that


13 bad any occasion to use it.


~ 14 TEE COURT. Any other juror wish to ask a question?


t 15 MR. ROGERS. Mr. Darrow, speaking of us ing the codee--
!.


16 par don me. ~._-,.>.


17 JUROR GOLDING. Just tell me how many persons in the United'


18 States were directly interested in your handJing of the


19 McNamara case through their contributions to the defense


20 fund, through ther affiliated unions?


21 A Yes, approximately 2 million.


22 JUROR GOLDING. TWO million people?
...


A ,'Plat is, there


23 were more than that. The total membership of the Americal


24 Fe dQr at ion of Labor is upwards of two million. When this


25 case started ther"e was to be a call for 25 cents apiece


26 fronl the membership and 1 think about a quarter of them
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1 paid, Upwards of $200,000. Outside of the membership


2 of the unions there were large numbers of people in all


3 W'tllks of life and large numbers of organizations, like the


4 I socialistic organization throughout the country who were


5


6


7


int~rested, and who contributed something, and who were


interested in it, but there was at least two million that


were directly interested in the way you spoke of. '"".. "--
----~


8 JUROR GOLDING. Just one other sUbject, about Joe Scott.


9 He was supposed to be a proniinent man here politically,


10 socially and cornmercially, and supposed to be ont'he other


11 ~de, as far as the labor situation was concerned in Los


12 Angeles. How did it come th at he became aff il i ated wi th


Scott was supposed to be and was an influential rr.an in


you in tre defense of the McNamaras, and what stand did13


14 I
I


15 I


16\
171
18 I
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22


23


24
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he take onthe compromise of the case?


Chicago--


MR • ROGERS. No, Los Angel es.


A Why, Joe







]A -61' in Los Angeles.


~0621


I heard of him before I Ie ft Chicago.


2 I think he visited :r. :r. McNamara in j ail before he was ev


3 employed. Theyv16::te members of the same oxggnization.


4 I and he was employed like any other lawyer because of his


5 being a lawyer and his position in Los Angeles. like any,


6 other lawyer. The first time this matter of settlement


7 was mention Ed to Mr Scott vms on Thanksgiving Day. and


8 hert once approved it. I told him at that time how long


9 it had been under discussion.


10 :rUROR GOLDING: He had not been mentioned before? A He


11 had not. I told him hovv long it had been unde:e discussion
I


12 and he at once approved of the proposition. It had not


13 been mentioned to Mr p~rriman. either. which I ought to


14 say. because for the several weeks pr eceding he had prac


15 I tically had nothing to do vlith the case. and\'B.s bUsy as a


candidate for },fayor. and of course, I 1m eN and we all


lmew • t rat t his matter woul dseriously involve his c am


paign, and t hat he was not in posi tion to a dvise and ought


not to be asked to take any such responsibility.


lJR ROGERS: YOll mean by that latter statement that y,hile


you didhtt doubt Mr Harriman's self-sacrafizing character


and his vlillingness. possibly. to sac:afise his own inter


ests. as every lawyer does to his clients. yet, you didn't


wish to put it up to him under those conditions at that


16


17


18


19


20


21


22


23


24


2"" IVI


I26 :
I
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tim e while he\"as in t mt campaign.


MR FORD: Obj~ted to as irrelevant and immaterial.
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1 The only thing vIe. are interested in are the facts, and


2 not the reason why.


3 THE COURT: Obj ootion overruled. A It vas not only Mr


4' Harriman's personal interest, but of c curse, he had


5


6


7


8


a very large follovving here in Los Angelea, and a very


hot and bitter campaign, and we had very high hopes of


mnning, and his ovm allegience were 'divided between these


poople who were his suppo !ters and his clients, and we


9 thought we had no right to pu tit up to him. We discussed


10 tlRt with the men and the lawyers.


11 THE COURT: Any other juror want to ask a question?


12


13


Is tha tall, Mr Golding?


JUROR GOLDI:NG: yes sir, thank you.


14 THE COURi': All right. Take up the c ross- ecamination.


15 lJTR ROGERS: just a moment. One thing suggested to me.


16 Suggested by J,{r Golding's quewtion. I will ask you to


sides on that case, and were interested, actively inter-


state from the ·people that ~~re actually contributing money,


aside from these 2,000,000 men that you have spoken of,


is it or not a fact that there were many people interested


in the case from one standpoint or another, y,nether like


Mr Tveitmoe, because hewas mentioned concerning it, peo


ple who~re vitally and materially and personally interest


ed in the matter? A Ererybody in the United States took


Of courseI think that is going too far.


ested.


MR FREDERICKS:
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if one ([ the jurymen wanted to go that far. but 1Tr Gold-


2 ing didnttvant to go that far. A I understand what you


3 mean now.


4 I UR FREDERICKS: Calls fo 1" a conclusion of th e wi tness and


5 is immaterial.


6


7


8


1rR fOGERS: yes, that answer is no tlem,c tly responsive.


THE COURT: yeS, strike out the answer.


lIR EDGERS: You understand what I mean? A yes. I under-


9 stand 'Nmt you mean.


10 UR FREDEHICKS: We maintain th e qu estion calls for a con-


11 elusion or opinion of t he "vi tness, and is im..1'lla.terial.


12 ~"m APPEL: Calls for a fact.


13 YR ~ERICKS: It is immaterial, covers that point.


14 MR APPEL: It is very material.


15 THE COURI.': Letts have it. Obj ~tion overruled.


16 A There were other indictments, threats of still more.


in any di rection. I heard it claimed here that Mr Har-


Many peoplev~re seriously interested.


!iR ROGERS: How many peopl e? A I don tt know.


MR FREDERICKS: That seems to be awfully speculative. VIe


obj rot to it on the ground it is immaterial.


UR ROGERS: I am handicapped; I cannot talk -- you can.


17


18


19


20


21


22


23


24


Q


A


Would it ecceed a score?


Nobody knew, Mr ROgers, what efforts th ere might be


riman was interested, which I nwer believed.


At th e time of the trial tefore November, is it


true that th ereY,ere investigations concerningartbhliba
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1


relating here, and there ,vere 50 odd men indic t.ed th


can both do it.


54, I t bink.


MR FREDERICKS: That was long after this case? A Not


IOllg, Mr Fredericks, i::t began befo re this case was ended.


MR FREI;ERICKS: 1f r Ford is going to cro ss-examine. A25


26 I
I
I
I


1 ter, to your knowledge, made against numerous people in


2 various parts of the United States? A There were.


3 Q You don, t know all or who they were? A I do not.


4 I Q Indictments \\ere found here inct;h e'- federal grand


5 jury, to your knowl edge, were they not?


6 MR FREDERICKS: There vvere no indic tments found in the


7 federal grand jury, in regard to this case.


8 MR ROGERS: Not in regard to this case, but in regard to


9 the Times matter.


10 MR :FREDERICKS: Oh, no.


11 MR HOGERS: GlI10wing out 0 fit.


12 TP..E COURI.': Well, let the witness answer, vhichever the


13 fac t may be. A yeS, there vJ8re indic tments fcnnd in the


14 federal :-;rand jury growing out of this case here, and in


15 Indianapolis, the two McNamaras were indicted here by


16 I the federal grand jury, after thEY' had received their sen


17 tence, in connection with Ur Tveitmoe and others, for the


18 transportation of dynamit e; Mr McManigai1, 'MlO has been


19 main "vi tness, vas taken back to Indianapolis before the


20 Federalgrand jury to relate there the same matters


21


22


23


24
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1 lrR FREDERICKS: No
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1
THE COURT. finished your direct examination?Have you


2 Jim. ROGERS. 1 think There be a question or two.so. may
3 If juror desires to ask a question on any matter thatany
4' is not clear, 1 would like to take it up. There may be


direct examination.


MR. ROGERS. 1 have said.so.


TRE COURT. The record shows that counsel has finished the


something that occurs later.


}ffi. FORD. We would like the direct examination to finish.


tes tin,ony of llr. Farr ington With reference to the codes, if


you recall it, and corr ect me if 1 am in error --that Mr.


CROSS-EXAMINATION.


1 call your attention, ;,ir. Darrow, to theQMR • FORD.


5


6


7


8


9


10


11


12


13


14


15 I , ,


Harrington testified that prior to his meeting Johannsen


16


17


18


and Tveitmoe in San Francisco in July~ that you had given


him a sl j,p of paper containing the names of var ious persons


with letters opposite the narres and indicating the persons,


19 the letters constituting a code of the names of those persons,


20


21


22


23


more or less an in-.perfect code, and you had given him a


slip of paper containing those, and when they afterwards


decide d to use a dictionary that he copied those letters,


together with the names for which the letters stood, in the


1 recall the tea t in-lony, Mr. Ford.


little dictionary that has been introduced as


You recall that testimony and 1 state it


24 back of th is


25 I exhibi t 23.


26 I r ectly?' A


I
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1


2


3


Q Isn't it a fact that the first code was one which you


yourself made up and which consisted of letters designating


the names of various individuals? A 1 do not think so •


. 4' 1 think the code was all made at the same time, but 1 may


5 be in error; we did use letters or figures designating


the names of individuals so that the otber side would not


A You mean the latter code, th


A May 1 add, so that the jury wliJ I


A Mr. Rappaport, of Indianapolis.


1 will ask you--


With whom?Q


Q


find out to what individuals your telegralS were referring?


A Very likely. I am not certalll, but very likely we did.


The code matter was discussed before 1 left Chicago.


latter part of July, 19111


diction[ITY code?


Q No. Us~ a code in which you used letters to represent


various individuals, and 1 think that was made in connec


tion with the dictionary, but 1 am not certain.


Q Didn't you have a code and use a code before July, the


6


7


8


9


10


11


12


13


14


15


16


17


18 know who he is?


19 Q 1 will return to Mr. Rappaport in a minute.


20 MR • ROGERS.· Go on and add what you wish.


21 MR. FORD. Q Go ahead and tell who Mr. Rappaport is.


22 A He was the representative of the structural iron workers
I


23 in Indianapolis, a lawyer.


24


25 I
I
I2G j


I
I


Q Anything further yeu want to tell the jury


Rappaport? A Not now, no. He was here once


case.


about ~iir.







Q 1 will ask you to look at the writing inthe back of that


dicticnary and look at the letter.s indicating the names


1


2


3 of persons there. A 1 see them.'


4 I Q You have seen this dictionary, the writing in the back,


5 Mr. Rogers, before. Do you recollect whether or not those


6 . letters correctly designate the names of the individuals


7 there written? A 1 do not.


8 Q pave you any reason to believe they are incorrect?


9 A 1 have no reason to believe either way; the only reason


10 1 have to be1 ieve it incorr ect is its source, !v1r. Barr ine;ton.


11 Q. Aside from its source, you think it is correct? A 1 do


12 not know, 1 have no rernen,brance.


13 Q Have you really any doubts onthe matter, Mr. Darrow?


14 A Well, there are no letters here except for the 'first thre


and 1 have not the slightest remembrance 'as to those.


A 1 did· not observe that.


15


16


17


Q Let me read the let.ters to you:


is Tweit, B-A.O.--


A, Flora; second one


I
f
t:
!


I


18 Q The third is, Joh;an, 0, initial A; the fourth is Brice,


19 D; the fifth is Darrow, E; the sixth is Barrington, F;


20 the seventh is Smithy, G; the next is Capl in, H; the next


21 is Castle, 1; the next is Clancy, J; the next is Harriman,


22 K; the next is Nockles, Ed. L--were these initials the


23 initials you used at the beginning ·of your employment to


24 indicate the names of those individuals? A Now, first,


the reason 1 didnit know the letters or recognize them is


because they are put on the end of tte narre as if it was







1 part of it.


2 Q I can readily understand that.


607u


A That is the reason


3 1 didn't recognize that. 1 have no remembrance as to what


4' letters were used for different names; 1 do know letters


5 wer e used.


6 i Q on the first of December, 1911, the day that the McNamara


7 plead guil ty, J B and J J you sent a code telegram to )Jr.


8 I Rappaport concerning that matter, did you not? A 1 did.
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1 1lR FORD: . You have the copies;we gave you~ 8. copy of trat.
. . ;


2 MR ROGET{8: Th e i30stal or Western Union?


3 l{R FORD: I think it is postal.


4 lJR ROGERS: Go ahead, we will g ind it.


5 Q I will l<et you look at my copY, :Mr Darrow (handing


document to withess).6


7 Q


.A All right.


In 'whic h the word ltD" occurs, a.nd the vlord "0" occurs;


8 do you xecall ren ding suc h a telegram?


9 MR ROGERS: Well, noVl, t tat telegram, if your Honor


10 pleases, is in code; Ur Darrow says he doesn't know that


11 code, a.nd never was able to use it.


121m FO'RD: If the court plEase, this is cross- ez::amination.


13 lJR ROGERS: Tha t is t rue enough. I do not obj rot to th e


14 telegram being identified, but this, in this shape, it is


15 like a tel Egramsent in a foreign lal1.guag e. The wi tn ess


16 says he doesn't understand, like a translation, it ought


17 to be shovn him, if they have a translation, it should be


18 ShOYffi him. I do not see how any man can identify a code


19 teleg ram of t:mt sort whic h he says he d idn' t prepare him-


20 self and could not prepare, didn't know how.


211m FORD: I am not petending to translate, your Honor, any-


22 thing except those two letters, to vhich I have directed


23 his attention, a.nd as to the question itself, it refers


24 THE COU::n': I think the question is competent for that


25 purpose, if it is limited to tmt.


26 MR FORD: I am only offe ring it for th e purpo se of get-
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1 ting at those two letters, 8.nd have onlyattracted the at-


2 tention of this witness to those two letters. This wit-


3 ness is perfectly competent to take care of himself and does


4 not need assistance of counsel on a matter of that sort.


5 lJj"R ROGERS: I take an exception to that kind of statement.


6 There is a direct statement in th e Supreme Court Reports


7 of this state t rat characterizes such a statement as mis-


8 conduct, a. statement of that kind. I am not trying to


9 take care of the vritness;I am merely calling attention to


10 the fact if he sent such a telegram as that --


11 TvrR FOBD: If the court plmse, this is cross- mmmination,


12 and I am not bound by one single answer that this witness'


13 may give.


14 TEE COURT: Are you aware of t hefhct that the court has in


15 dicated a ruling in your favor, an d coun sel on the oth er


16 side has asked to be heard on that matter?


17 l[R FORD: I beg your pardon, your Hono r, I vas not a'Jare


18 of tmt.


19 MR APPEL: ",he qu estion came up this way; he showed it to


20 him and he says, "You sent a telegram to lJrr RaPpaport?",


21 and hemys, "yes, I did", and then he comes there and sssume


22 that is the telegram and asks him "You used these two let


23 t ers lt 0 and some other letter -- nov:, the witness has


Now, \~ object to his beingtrat is the telegram heS3nt.


notl:Edd, your F...onor, hewer used them; he has not identified


that telegram as the telegr~ he s Emt; he does not say25


26


24
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1 questioned concerning the telegram that he claims the


2 witness sent because he assumes that the witness has iden-


17 words you used) tell us what this letter mEans~"


18 T:H:1t COURJ': Let me get this ma1i:ter right. Is this a docu


19 ment produced by thedefense?


20 l.fR APPEL: No) your HOnor.


21 THE COURI': Is t his a copy of the document pro due ed by


22 the prosecution for the defense?


23 ]JR APPEL: I don, t know \v1at he is mov-ling him) but we have


24 a paper that purports to be ttat telEgram) I suppose ao)


25 I don, t knmv.


26 THE COURi': You have not yet answered my qu estion.







mation.


the prosecution?


I mean,THE COURr: No. I do not make myself clear.


~ n'" ,1but ...
document was presented here from the hands of the defense,


now,is tlRt one of the documents that --
- .


its physical production in the court, v,ithin the last few


minut es' came from th e hands 0 f th edefense. Now, are


they producing this document and is this one of the docu


ments furnished them at their requ est a few days Clgo, tu


M:R APPEL: No, we di d not }l'6sent it; we d idn' t ecamine him


about it.


TEE COURI': All right; then I understand the situation.


MR APPltL: Now, you r Honor vd.ll see that tlR t tel €gram is


in some language, of some kind, probably either in Japanese


or some extinct language that ro~y have existed dovm here


during the beginning of the world, but the wi tness has not


said that is th e telegram.


THE COURT: yes, I think you vall have tolay a foundation.


laR APPEL: No, I suppose the telegram they have been asking


the vd tn E5S about, is a copy of the one th ey have furnished


us, your Rohor, and we took it out here for our own .infor-
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witness as to the meaning of it, but he ought to identify it


f irstl he ought to say this is the telegram, or 1 can iden-


MR. APPEL. We can see they have a right to examine the


4' tify it l but he cannot examine him until some foundation has


5


6


7


8


9


10


11


been laid.


MR • FORD. If the Court please l it was not my intention at


the beginning to examine him in reference to these matters


of thct original code l but as long as the juror had gone into


that matter 1 thought it might be wise to take it up at the


present time and dispos e of it.


THE COURT. At the present time this paper is a fugitive


12· piece of paper present here and nobody seems to know any-


All 1 want to get is if


thing about it l and we have to get some identification of it


If the court will pardon me, 1 will produce the


or iginal telegram a little later.


14 JAR. FORD.
I


15


13


16 the witness has any independent recollection, and 1 simply


17 call his attention to the copy we have furnished him in.


18 order that it might refresh his recollection and in order to


19 be perfectly fair l 1 am not making any attempt to introduce


20 this paper. 1 simply ask this question in this form--


21 THE COURT. Do you withdraw the question?


22 MR. FORD. 1 will Withdraw the question. Do you recall


23 sending a telegram to Mr. Rappaport on the 1st of December,


2411911, concerning the pleas of guil ty interposed by J J Mc


25 Namara and J B McNamara? A T sent a telegram in anawer t


26 ! an inquiry sent from him to me.


I
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1


2


3


4'


5


6


7


8


9'


10


11


12


13


14


15


16


17


18


19


20


Q . "n that day? A Qn that ·day, 1 think.


Q And that telegram was sent in one of your codes?


A Undoubtedly.


Q Now, do you recall that the letter D and the letter 0


C'ccurr ed in thos e code telegrams, the capital D wi th a


period after it, and the capital 0 with a period after it.


MR. APPEL· Wait a moment--


A 1 have told you, M~ Ford, 1 have no recollection whatever


as to the letters that were used to designate the various


names, that is true.


Q But you do recall letters were used? A 1 do.


Q To designate the names of individuals? A 1 do.


Q Now, J B McNamara was frequently known as Brice throughou


the case? A Yes.


Q He was your c1 ient? A He was.


Q And you were constantly making inquiries about Brice


throughout the trial? A 1 made a great many inquiries


him.


Q And constantly sending telegrams and letters concerning


him'? A 1 don't know what "constantly" means, 1 sent a good


21 many.


22 Q Well~. frequently, we will say. A yes, freQuently.


23 Q Do you recall, Mr. Darrow, that the letter D WES used to


24 indicate his name? A Mr. Ford, 1 have said over and over


25 again 1 have no recollection as to what letters were used


2G as to any particular nalLe, which is true.







1 MR. ROGERS. Let us have this or iginal telegram, before any


2 further questions are asked, in order to see who drew it or


3 wrote it.


4 I MR. FORD. 1 wi 11 have it imr[;ediately after recess.


5 MR. ROGERS. Get the original and we will find out whether


6 tf.r. Darrow wrote that telegram.


7 THE COURT. It is about time for the morning recess. Gentle


8 men of the jury, bear in mind your former admonition. We


9 will take a recess now for 5 minutes.


s 10 (After r ecees • )


11 THE COURT. You ~ay proceed.
I


12 MR. ROGERS. A matter of some consequence came u~ and Mr.


13 Appel asked to be excused a li~tle time to look the matter


14 up. We will go on.


151 THE COURT. All right.


16 I MR • FORD. 1 wi I 1 take uI> another matter for a moment, Mr.


17 Darrow. Q That you did send a telegram on August 23rd, 191


18 to lJlr. Biddinger at the St Franc is Hot e1 in San Fr ancisco?


19 A I did.


20 Q And that you signed the name Johnston to it? A ~ don't


21 remember. 1 d idn t t sign mine.


22 MR. ROGERS. T,ot me see it.


23 MR. FORD. After you have looked at this document, which


1 don't know.


It isA


Yes.A


A


24 has been shown to Mr. Rogers-


25 I Q lS that document in your handwriting?


26 ! Q In whose handwri ting is it?


I
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1 Q IS that the handwriting of Mrs. Darrow? A It is not.


2 Q You are positive of that? A Absolutely positive.


3 Q Whose handwriting is it, if you know? A 1 answered


4 I your question, sir.


5 Q Do you remember who was pr esent wh en this telegram was


6 written? A 1 do not.


71 Q Ib you remen:ber to whom you gave it to have it forwarded?


81 A 1 do not.


9 I Q nid you go there personally.


10 MR. ROGERS. He has not said he forwarded that telegram.


11 MR. FORD. Q Did you go personally to the office of the


12 telegraph company? A 1 haven't the sl ightes t recollection


13 except that 1 wired him that 1 was coming.


14 Q


15 I A


161 Q


.hat telegram was not charged to your account, was it?


No remembrance whatever about it, sir.


Was it not your custom to have te1egrams--l withdraw that


17 question. Did you not have an account with the Postal


18 I Telegraph COt.pany at that time? A 1 did.
I


19 Q


20 A


21 I Q


And you frequently had telegrams charged to your account?


Certainly did. I
I


Why didn J t you have this te1egrmn char ged to your account 11


22 MR. ROGERS. He has not said yet that is the telegram he


23 sent, your Honor please, not cross-examination. Assuming


24 I something he has not said.
I


251 MR • FORD. He said that was the telegram that was written


26 'unier hie direction.


I
I
l







1 MR. ROGERS. He has not so said.


2 A 1 don It know whether this was wr i tten or not under Illy


3 direction.


4 I MR. FORD. Q Do you know th at that W9.S the telegram wh ich


5 you sent to l.ir. Biddinger? A 1 do not. 1 told you, Mr.


6 Ford, that 1 sent a telegram to Mr. Biddinger at that time


7 informing him that 1 would be in San Francisco the next


8 day.


9 Q Did you not a moment ago state that this was the telegram


10 A I don't think so.


11 Q IS that the language used inthe telegram? A Why--


12 MR • ROGERS. Wai t a moment--


13 A I don't suppos e 1 can remember the language of every


14 telegram 1 sent.


15 I MR· ROGERS. --that is not a proper question, not cross


16 examination. If they h3.ve a. telegram of Mr. narrow's let


17


18


19


20


21 I


221


23


24 .
I


25 i
I


26 !


I


them present it and show it :md we have no objection in the


world.
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Q You answered, "1 signed another name to it." What 1


mean to -my, did you personally'? A I told you 1 have


Q You may, then, have o,lloVled scmebody or directed some


body else to sign a fictitious name? A 1 may have told


somebody to sign that tel~ram. just a moment. Do you


know \"liRt office that came from here? That may help you


A ThereQ Purports to be from th e Los Angel es offic e.


are a number of them here.


1 1ffi FORD: That is it.


2 THE COURT: Obj e: tion overruled.


3 MR ROGERS: Exception. .A I have told you distinctly that


4 I have no remembrance as to the language used, excepting


5 t.hat itvas to convey to him t:mt I would be there next day.


6 MR FORD: Youmw the telEgram which\as written at that


7 time, did you not, that you sent to Mr Biddinger?


8 A That question has been answered, that I have no rem-


9 embrance about it EXcepting I vrired him the fact 1 would be


10 there th e n ext day.


11 Q You signed it under an assumed name? A I signed


12 anoth er name to it.


13 Q Did you sign it yourself'? A 1 have answered that


14 qu estion.


15


16


17 no remembrance about it.


18


19


20


21


22 a little.


23


24


Q. Do you recall frem what office you sent the telegram?


A 1 do not, but 1 v.ouldmy the reason it was not in a


25


26







GUS,
1 charge account)'is.s most likely because it was sent at


2 some other office than the regular officei I don't know


3 that that is true.


4 Q, Do you recall that th e tel egram ,vas addressed to Guy


5 Biddinger) St Francis Hotel) San Francisco, California?


6 A I recall t lRt I a ddressed a telegram to Guy Biddinger


7 at about trat date, or that one was sent by my direction


8 about that date, and tlBt hevRs stopping at tlBt hotel.). be


9 cause I found him there; that is why I recall that.


10 Q, Do you recall that the ,;[ords contained in th e tel €gram


11 were as follows: "Suggestion has been followed"? A I


12 do not.


13 Q, Do you recall wmt t he words were t lBt you used in


14 the telegram? A I do not. I recall what I meant to con


15 vey to him and what I did convey t:o him, that I vlOuld be


16 there.


17 11.R FOBD: We offer the telegram at the present time,


18 and ask it be marked for identification, your Honor.


19 THE CLERK: People's emibit 42.


20 THE COURr: For identification.


21 UR FOBD: Now, returning to Mr Rappaport -- Jorou have already


22 stated Mr Pappaport was the attorney for the International


23 Association of Structural Bridge & Iron 'rbrkers at IndiaB-


24 apolis? A Ee vms.


25 Q, Ee\"as also -- he alsocame to Los Angeles shortly af


26 ter the arrest of J'. J'. McNamara, did he not? A







b~·, ;\.;2
uu


1 here before I did.


2 Q .And ""as one of t he a ttqrneys present at thearraignment


3 for J". J •.:McNamara? A I so understood; I was not here.


4 Q Well, you 1 Earn ed t hat from th e record aft erwards s


5 which has been introduced? A I think so; oat 1 ERst s I


6 learned it from him.


7 Q, Yourecall that record has been introducfed here showing


8 the attorneys p:-esent to have been Leo M. Rappaport and


9 Job F'.arriman, at that time, did you not? A I do not, but


10 I have no doubt it is true.


11 Q You met Mr Rappaport wh en you came h ere? A No, I met


12 him in Indianapolis first.


13 Q When did you meet him in Indianapolis? A I think in


14 May.


the American Federation of Labor? A No, I met him first.


15


16


17


18


19


Q


Q


Q


19l1? A yes_


At that time had you 'teen retained as an attorney by


Before you were retained? A yes.


Well, to .get at dates, I will switch to another mat-


20 terfor a moment. You"Bre retained as an attorney by


I was retained by them_


th e American Federation of Labor through Mr Gompers?


making it long, and thEn it is a question of l:rN vmether


ProbalJly I bettel" state just what :p.appened withoutA


21


22


23


24


26 Federation of Labor was interested in defending these men


25 Q All right; just state what happened? A
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"spECially J'.J'., a.nd they asked me to go to Vashi.ngton.


I met ur GQmpers in the Executive Board, and they urged


and insisted that I go into this case, and they discussed


the question of raising funds. I promised to go in. I


suppo sed rrry retainer vas by the men whom I was defending;


they v,ere to pay the expenses. I mean by that, the Ameri


can Federation of Lebor and such other peopl e as wanted to


contribute.


Q I attract yourattention to check No.2 for $15,000,


contained in People's exhibit No.lO. A No.2?


Q No.2; check for $15,000, <hted J'une 13th, 1911 •.


A Yes, I see it.,


Q, When and where did you receive tlat che::k? A It VI,aS


mailed to me.


Quailed to you at Chicago? A Yes.


Q And deposited by you in Chicago? A yes.


Q, In the Western Metropolis Bank BUilding? A The


western Trust & S:l.ving s Bank.


Q. The Western Trust and Savings Bank, that is correct.


~s that the first moneys you had received as a retainer


in the case of people vs. J'. B.l{cNamara and J'. J'. Mc


Namara, for the purpose of fixing the date? A I didn't


receive this as a retainer.


Q. Well) was it the fi rst money s you had received


an any account in that case? A I beliwe so.· I can ex


plain that.


Q Well, explain it. A
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1


2


3


tmt I had thought came fran th e Bri qg e & Structural


Iron Workers, a,nd sent to me and deposited in Chicago, rot


I think this is the Check, and I think that is tre first I


received.


tural Iron WOrkers.


It seems


Probably.


That is my impression, Mr Ford.


Q Approximatel:!". A The matter was under discussion for


probably a month 'ihile I ",'as seeking to have them take


body else, but when I positively B~reed to comewas in


I am asking you. A I think not. I think it yas the


Q. How long before that vas itt hat you were retained '


And vias received by you a day or two after that and


same check, and that they got it from the Brid ge & S truc-


ceposited about June 16hh, tmt being the stamp on --


\


to defend -- that you had agreed to defend the :McNamaras?


Q There 'V':'as another chect'k for $15,000 direct from the


International Association of Bridge &Stru.ctural Iron Work


ers? A I di dn t t say t lat.


to be, yes.


Q That ch ockvas dated on June 13th, 1911? A


A


Q You mean the Amel'ican Federation received $1.5,000


from the Bridge &struc~ural Iron-workers. r\ A Yes'


Q And afterwards,Frank Marrison,sec.retary of the .Amer


ican Federation 0 f Labor, mailed you this check?


A I don't remember.


A


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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2


3


4


5


6


7


8


9


10


11


12


13


. 14


15


16


17


18


19


20


21


22


23


24


25


26
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ington and I \",Quld say twov,eeks befo re, but I \voul d not be


certain about that, llr Ford.


Q Letts see if we can ~t at the date in another way.


You recall that J'. J. McNamara was arrested on April 22nd,


1911? A About th e latter part of April.


Q You dontt recall the~ct date? A I do not. I had


no interest in t he case at tmt time any mo re than anybody


else, and t here is nothing by o·whic h I can fix it.


Q F..ow long after his arrest was it before youwere ap-


proached? A Before he had got to California.


Q Before he bad got to California, and who saw you in


that behalf? A My recollection is that I\~s first tele


phone d. to from Indianapo 1is •


Q By whom? A I think yr Ryan, possibly :Mr Pappaport.


Q By ],{r Ryan, you refer to F. M. Ryan, the presid.ent


of the In ternational Association 0 fBridge & Structural


Iron WOrkers? A yes. It was either him or one of the
.


eoxecutive bo ard or llr Rappaport.


Q Did you go dovm to Indianapolis? A I did.


Q F.ow soon after th e arrest of J'. J'. McNamara? A I


think within three days.


Q Assuming that he VIas' a.rrested on April 22nd, you .....ent


to Indianapolis before April 25th, 1911?


MR ROGERS: Wait a moment. Lettssee what that arrest


means. I desire to inquire what does counsel mean by


rest of HCNarnar?... .As a matter of fact, ~'Namara was
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1 hended, as I understand --
.. j


2 MR FREDERICKS: Two l.fcNamaras, di:fferent times.


3 MR RO GERS: :r .B. A:r. J. he is referring to.


4 MR FORD: I cbn' t want to quarrel over t ermlJ --


5 MR ROGERS: Taken to Chicago and kept out of pUblic cus


6 tody, a.nd I understand t here is some consi derable llet:!al


7 question as to v.hether or not they were ever arrested back


8 there.


9 MR FORD: I am only getting at the time and I don't want,


10 to quibble over terms.


11 MR ROGEPS: ,I am not quibbling. I want to know what it is.


12 THE COURT: All right, if you make it clear what time.


13 MR FREDERICKS: J.:r. vas arrested, perhaps a week after in


14 Indianapolis.


15 MR FORD: Perhaps we can stipulate -- A Your questions


16 I have been 8..nswering have been referriI'l.g to :r.J.?


17 Q Yes sir. W e can stipulate th:lse two facts, just to


18 get at th e facts; that :r .B. was removed from Detroit to


19 Chicago on April 12th, 1911, and J. J". MCNamara \'as remov


20 ed from Indianapoiliis to California on April 22nd, 1911.


21 MR ROGERS: You ought. to knoW', we were both in Chicago.


If you my that is th e time that is all right; I will take


MR FORD: :rust to fix the two dates. Now, that 'Would be


a bout April 25th you went dOVID to Indianapolis, and saw


22


23


24


25


26


your word.


MREREDERI OKS: It is in the testimony here.
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1 l,fr ~n and. Mr Pappapo rt and other members of the EXecutive


2 board? A As near as I can remember. I yas trying a case,


3 if you p ermi tme to say there, so t here won't be allY' mi s


4 take -- that run a month 0 r six ,veeks, in Kankakee, Illi


5 nois, which vas outs-ide of my home, a.nd IVRs there every


6 day, and during that time this matter of my going there


7. "vvas under discussion, and som e c:f th en came there to see


me, but I think I went to Indianapolis perhaps on saturday


or SundaJr,or sometime duri~ the progress of that case,


and I think I went t here before J". J". !tad reached Cal-


ifomia; that is my recollection of it.


8


9


10


11


12 Q Well, the 22nd of Aprilvas Saturday. A It was.


13 Q Now, youYJent there sometime during the following y,aek


ececutive board.


those dates, though, yr Ford.


Ryan and lrr fuppapo rl? A I met several members of the


within thre e days, would be Monday or Tuesday? A I think


I v.ould not bee ertain about


H. S. F.a.vrkins? A I met JJr F.a.vrkins and Clancey --


Do you recall "''\hom el se you met t here besides Mr


That vas th e first time you had wer met Mr Rappaport?


It .vas.


You didn't go on Sunday after he was arrested?


I don't beliwe I did.


so.


A


Q


Q


Q


Q


A


14


15


16


17


18


19


20


21


22


23


24


who are the oth er members?25


26
Q F.a.wkins and Clanc ey the only two you remember of







1 meeting? A I met others.


2 Q. Did you meet Frank Webb of New York? A Wh.at is the


3 name?


4 Q Frank Webb? A I dontt recall him.


5 Q Did you meet Mike YOUrig of Boston? A I think so,


6 but I am not certain.


7 Q Did you meet Legli tner? A I think so; I am not S1 re


8


9


about any of the D:ames, but Clancey and Ryan, and who is


the other man I mentioned -- F..awkins.


10 Q F..awkins is now secreta~-treasurer, succeeding 3.3.


11 McNamara? A yes. -.


think.


and I had a conference there with them one evening.


tied up in court at t hat time, and I think M:r 'Rappaport


and perhaps 1fr P'.awkins, and possibly somoone else came up


to Y~nkakee, whic h was between Indianapolis and Chicago,,


course? A Well, I dontt recall E!\.actly. lVRs very much


I did before II am not certain.


Then what did you do in reference tot his case, of


How long did you s .tay in Indianapolis? A One day', I


He was.


Who at that· time vas a member of the executive board?


At t lRt time di d you discuss with l[r Pappaport th e


came west.


Q.


Q


necessity of a code? A


Q.


Q


A


12


13


14


15


16


17


18


19


20


21


22


23


24


25 Q How long after this first con~e~ence? A


26 not trying to be exact as to cates, i. take it?


You are







1 Q No, approximately?' A I should think wit hin a v18ek.


2 Q When next did you meet al:\Ybody else in connection
--.......-------.


3 with the case? A That I couldn't say. I\vent to Vashing


4 ton afte~·ards.


5 Q How long after this Kankakee conference? A It is not


6 clar in my mind how long after.


7 Q It 'fas before you c arne to California the first time?


8 A Itvas before I came the first time.


9 Q You have testified already that you c arne to Cal-


10 ifornia about the 1st of June, 1911? A Well, I was prob


11 ably mistak en if I said about th e 1 st of June. Probably


12 lat er than that, c onsid erably •


13 Q About the lOth of June? A If t hat is impo rtant I


COLlld probably fix the date.


trip to California '.'as itt hat yot1\.".ent to \~shington?


14


15


16


17


18


19


20


21


22


23


24


Q


Q


Q


A


Well, you came first to San Francisco? A I did.


At what hotel di d you stop? A I think the Palace.


The ,Palace Hotel. Now, alo ut how long before your


I am not certain.


25


26
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Is 1 MR. ROGERS. You mean the first trip, Mr. Ford?


2 MR. FORD. Yes.


3 A 1 am not certain. 1 think only a few days.


4' Q Whom did you meet at Washington? A Met i.ir. Gompers and


of Labor? A One of them.


Q Anyone else you met at that conference? A Yes, there


was probably most all of the executive board; some 10 or 15


A Presi-


Can't doA


And that is the first time you had definitely agreed to


A couple of weeks? A 1 think about a week.


At that time did you definitely agree to take the case?


1 did.


meeting ani your first trip to California.


Mr. Mitchell and Mr. Huber.


Q He is the president of the Woodworkers Union?


any better than 1 have onthat •


dent of the carpenters.


Q Carpenters U!'.ion at Indianapolis? A Yes, sir.


Q John Mitchell is Vice President of the American Federatio


Q And Saln Gompers is the president of the American Federqti n


of labor? A Ye~


Q Was Frank Morrison present at that meeting? A Yes.


Q He is Secretary of the American Federation of labor?


A Yes.


members. Sorre of m. om 1 had not known personally, and Y'.!h.O...6'.
names 1 don't this moment recall, most all of them weee ther'.


Q Now, approximate as near as you can the time betwee;--~~at \
!
I


I
I


Q


Q


25 A


261,
I
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8


9


10


11
I


12
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17
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1 take the case? A It was.


·2 Q At that time what arrangelffits, if any, were made as to


3 your compensation?


4 I MR. ROGERS. Object to thatas not cross-examination. Section


5 1323 of the Penal Code is adviser uprm tha t sUbject, if


6 your Honor please.


7 MR. FORD. 1 am not asking for the amount of the compensa


8 tion or anything of that kind?


9 MR. ROGERS. Why, certainly, the question--


10 A I thought that was what you wer e as king for.


11 MR. FORD. No, just the arrangement that was made.


12 THE COURT' 1 don't think it is cross-examination.


13 MR. FORD. He has testified by whom he was to be paid and


14 who his clients wer e, and it is preliminary to other matters.


15 1 am not particular about the amount at present.


16 THE COURT. Well, if you are not going into that, that


17 is another matter. 1 thought you were getting at the amount.


18 MR. FORD. No, not the amount.


19 THE COURT. All right.


20 A 'Read the 'lues tion •


21 TEE COURT· With that explanation you n;ay have the question.


22 (~ast question read by the reporter. )


The An:er ican Federation of Labor wer e to take up the ques-23
1 A


24 tion of raising funds for carrying on this C9.se--


251 MR. ROGERS. You mean the McNamara case, not this case?


2G I A No, not this case, the McNamara cases, and were to co-


I
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1


2


operate with any organizations or people and with the


Structural Iron Workers to try and prQvide for them.


3 MR. FORD. Q NOw, at that time, ;(r. narrow, did you have


the interests of personsother than J J McNamara and J B


would consider it my duty to protect anybody else as far


.,.


Q From whom did you der ive that infor ma tion? A


first.


Q And before tha t date? A 1 did. \
\


Q, You knew, then, tb:l t you were being retained to protect)


I could.


McNamara, Without specifying who the persons wer e?


No, nobody else had been arrested, but undoubtedly 1


any knowledge or intimation that this case concerned any


persons other than J J McNamara and J B McNamara? A
4'


5


6


7


8


9


10


11


15 Q To prevent exposure of any other persons connectedJ


16 I A 1 didn't say that, :'I1r. Ford.


to defend anybody probably who was involved in it. There


were other indictments and talk of still others.


Q You say there were other indictments? A Yes.


Q You refer at that time to the indictments against Schmidt


and Caplan? A Yes, and John Doe and James Doe and Richar d


Roe and whoever else there was--James Stiles.


17


18


19


20


21


22


23


24


Q Well, 1 am asking you that. A No.


Q Then, jus t what did you mean, Mr. Darr ow~ A 1 mem t


Q You mem for the Times affair, '.'V'e will put it that way,
25


26
there were other indictments for the Times affair?
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A Those were all 1 w~s interested in.


Q And did you at tra.t time have any knowledge or intimation


or expectation that there might be indictments of other


not. 1 had no knOWledge or informationlnoncerning any


other affair s •


Q Well, after that conference--l beg your pardon, ·withdraw


that question--was ~,1r. Rappaport present at that conference


1


2


3


4


p__ .5


6


7


8


persons for other affairs connected with the-- A did1


1 am qu i t e sur e hewas ,9 in Washington? A 1 think he was.


10 but not absolutely sure.


11 Q That was the thirci time, then, you had met :k Rappaport?
I


12 I A 1 would not say th~.t. He w~s at my house once or twice,


13 and 1 think he came to Kankakee, but 1 would not pretend


14 to state the chronological order of things or how many times


15! 1 met him.


You met him once at Indianapolis, a few days after your


It is the third time concerning which testimony has beenQ16


171 given, at least.


18 I Q


A Probably.


19 arrest, once at Kankakee and the third time at Washington, an


20 you may have met him at other places besides those three, an


A 1 may have, 1 do21 prior to the conference in Washington?


22 not th ink so, however.


23 Q You had understood at all three of these confer ences, he


W3S representing J J McNamara and the International Assoc iat on


of Structural Bri~eand Iron Workers! A 1 had understood


he was representing the International Bridge and Structural


24


25


2G !
I
I







bLL:J4


1 iron workers, and through them he had been representing


2 J J McNamara in this matter.


17 A 1 will answer it and explain it--


18 THE COlTRT. It is merely a matter of fixing the time.


19 MR. ROGERS. Let the quef3tion be read. Let us see if it is


20 mer ely a matter of fixing time.


Section 1323for a conclpsion and opinion of the witness;


of the Penal Code, if your Honor pleases--


Q You learned at that time that he represented the Inter


nat ional Associ3. tion of Structural Br idge & Iron Workers


when raids were made on the offices, and dynamite clocks,


fuses and fulninating caps were seized, did you ~.Qt.'l~>,,~N~"
~


MR. ROGERS. 1 do not think that is cross-examination.


8 A 1 think you had better cut that question up, ;!r. Ford.


9 MR. FORD. 1 will withdraw that question.


10 . Q You learned he represented the International Association


11 of Structural Br idge and Iron Workers when a lot of in-


12 criminating evidence was seized at the offices of the Inter


13 national Association of Structural Bridge & Iron Workersi'


14 MR· ROGERS· 1 object to thatas not cross-examination, calli g


3


4'


5


6


12p7


21 THE COURT • 'Read it •


22 (Last question read. )


23 MR. ROGERS. It has not even an element of time about it.


241m. FORD. 1 will withdraw the question in that form.


25 Q Up to the time you had that conference at Washingtn,


261 did you make any effortto learn upon what evidence the


I
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offices and in the basement under the offices of the Inter-


tural Bridge & Iron Workers, either through the newspapers


Now, 1 will explain the ~!'E·u;r."


A 1 learned that they had dynamitxed--that the


A No, 1 do not recall that 1 recall that they found any


in the offices, but in the basement under •


Q In the basement under? A Yes, sir.


Q You also learned that the place where it was found


basement \vas alleged to have been or claimed to have


the building and some clocks from somewhere, but 1 was


national Association of Structural Bridge & Iron Workers?


Q Yes.


for, them. w_ .. ~


Q Well, you learned, then, th&t the prosecution clai""~
to have found-- A 1 did . -.J
Q --these various articles which 1 have enumerated at the


Burns people had dynamited the safe and broken into the


offices and kidnapped J J McNamara and that they pretended


and said that they had taken dynamite from the basement of


informed that they wer e not either the dynamite or the


clocks; that the organizaiion was not in any way


or elsewhere? A No.


prosecution relied against the McNamaras? A Very little


effort.


Q You did learn, however, that the authorities at Indiana-,


polis had seized some clocks and bombs, dynamite, nitro


glycerine,fuses, electric caps to explode the dynamite With,


at the offices of the International Association of Struc-


1


2


3


4'


5


6


7


8


9


10


11


12


13,


14


15


16


17


18


19


20


21


22


23


24


25


261


I
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1 vault used exclusively by J J McNamara, that is, the claim


2 was made it was used exclusively? A 1 don't know about the
3 "exclusively"; 1 know it was claimed it was his vault.
4' Q You also learned at that time that· the prosecution claime ,


through Burns and others, including the Indianapolis authori


ties, to have seiz~d some dynamite and nitro glycerine in a


barn just south of Indianapolis, which barn was owned by one


Jones, a melT,ber of the Bridge Men's Union, and which barn wa


rented by J J McNamara, or at least alleged to have been


rented by J J McNamara.


MR • ROGERS. 1 object to that as not cross-examination.


We have no objection to their going, in a reasonable way


5


6


7


8


9


10


11


12


13 into whatever they think is material. M~ narrow has nothin


14 to conceal, but, nevertheless, we are not gOing, if your
I


15 I Honor pleases, without my objection, to go clear through


16 that McNamara business, because if We do 1 will start in at


17 San Francisco and come on down. Good Grac ious t we took


18


19


20


21


22


23


24


three months to put in the evidence before the county grand


jury upon which the McNamaras were indicted, 1 know, because


1 was there myself--it took three months to do it. Now, Mr.


Ford is go ing to pick out some of his glor ificat ion,


poss ibly some things he did, Mr. Burns did and so forth and


so on, and 1 do not see that has got anything to do with


what happened down at Third and Los Angeles Street, myself,


25 I and 1 think it is not cross-examinatio.n and Section ·1323
I


26 I not permit it.
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1 MR 0 FREDERICKS. If counsel only knew how little the prose-
2 cution car es for glorification in matters of this kind, he


3 would not worry--


4' MR • ROGERS. 1 am not worrying at all.


examination.


of the strength of the case and discussed that later on


MR • ROGERS 0 Absolute 1y not at all.


and places where he learned certain things, strictly cross-


Yes, 1 think 80. Objection overruled.


He bas testified, your Honor, that he learned


THE COURT.


at San Diego with Mr. Steffens. Now, I am going into the time


MR. FORD.


MR. FREDERICKS· The point is, to go into this matter only


to show what the witness knew at the time, what his knowledg


was at the time.


MR 0 FORD. And there are otber objects also, for asking, but


sufficient to admit it.


5


6


7


8


9


10


11


12


13


14


15


16


17 MR. ROGERS 0 Exception 0


18 A 1 wi 11 answer that, . no, and then explain it.


19 MR. FORD. Explain ito A Because it could not be correct


recall it--


through the newspapers, and perhaps by word of mouth, tbat


Burns claimed, and perhaps you who were there then, as 1


1 had not learned that the authorities20


21


22


23


24


With a no answer.


at Indianapolis had anything to do with it. 1 had le ar ned


25 MR. FORDO In Indianapolis, but not at the barn.


261 A In Indianapolis, that there was some dynamite found in


I barn of a man named Jones, but 1 have never hele!f/lab.J.f'rdmVlM.lfilytY
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source that he was a member of the structural iron workers,


4' answers it.


I did hear they claimed that the


I
1./


barn had been rented by J J McNamara, 1 guess that about


and I think he was not.


1


2


3


5


6


7


Q You also learned at that time, through the nwwspaper~,or


other sources, that Burns claimed to have found some dynamit


in the barn of Ortie McManigalts father at Tiffin, Ohio?


8 I A 1 do not--


9 Q --and that that dynamite had been stolen or clail1,ed to


10


11


have been stolen from the quarry of Nat Br and? near Bloom


Ville, Ohio, and that it was stolen by Ortie McManigal and
12 ' J B McManigal--


13


14


15


16


17


18


MR. ROGERS. We object to that as not cross-examination,


incompetent, irrelevant and imrraterial.


THE COURT· Objection overruled.


MR. ROGERS. Exception.


A 1 do not recall learn ing any such thing at that time.


Q You do not recall learning anything about the Tiffin,


19 Ohio barn? A 1 do not. It is possible 1 read some such


20 thing as coming from Burns in the newspapers, but 1 do not


21 recall it. 1 do the other.


22 Q ~Jow, do you not at this time recall, :,1r. narrow, that when
I


23 I these searches were made on the vault ~ of the barn,of the


24 Jones barn, I wi 11 call it br iefly, that Bear chwarr ants haa.


been issued by the police court of Indianapolis prior to t


searches being made?







1


2


3


MR. ROGERS. 1 object to that as not cross-examination.


MR. FORD. He has testified he did not know the authorities


had anything to do with it.
4'


THE COtmT. Objection overruled.
5


6


7


8


9


10


11


12


13


MR • ROGERS. Exception.


A You a aid the vault and the barn?


Q Yes. A Do 1 recall that search warrants --


Q Do you recall of having leaxned that searchwarrants


were issued? A Oh--


MR. ROGERS. The a arne obj ection •


THE COURT. Objection overruled.


ME • ROGERS. Exception.


A You mean, heard?


Q You learned that, or did you learn from Mr. Rappaport


when he refused to allow the police force of Indianapolis


and the Burns detectives to enter the vault inthe basement


1 do not rememberj


1 might have.


I don't j


A


A


1 might have, but 1 am not certain 1 did.


1 don't know.


A


A


Then you might have heard that the authorities did have


Yes.


You mean whether i,l:. Rappaport told me tha t?


You dop,t remember?


Yes.


something to do With it?


until they did produce a searchwarrant for that vault.


MR. ROGERS. We object to that as notcross-examination.


THE COURT. Object ion overruled.


Exception.23 MR • ROGERS.


241 A


251
I Q
I


26 I Q


I
!


17


18


19


20


21


22


14 I Q
I


15 i Q


16
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came.


may have.


Q yOU s tat ed, ::'r. Darr ow, th at the safe in the office vias


Q He may have told you, you lIay have learned it through


1 was not


Before 1A


1 saIT him once at my house, at least,


A Or 1 may never have ~a:rned it.


A


1 do not suppose it is of any real importance,


A 1 did.


A They showed me the drill holes and as 1 recall it


At what place?


Yes.


it?


the night before he left for California,. that was before 1


came?


dynami ted.


in blowing it opeh, that you ever heard dynamite \'las used?


A !es, after the drill holes were made.


Q Did you see :ilr. Rappaport again before coming to Califor-


but, as a matter of fact, don't you know th~t a locksmith


was obtained and that he drilled it instead of dynamiting


nia after that conference at Washingtoh?


Q


s aid that dynami te was put in to bl ow it open.


there at ei ther time.


Q you do not mean to tell this jury any dynamite was used


s 01[e other sour ce?


Q


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21 Q, He Je ft before you did • At that time you knew he w~
~


22 Corni.ng to Californa to represent the McNamaras? A 1 did.


23 Q How long did you stay in San Francisco when you came the


24 first time? A 1 think about 2 days.


25 Q About two days. The first person whom you went to see


26 in Sa n Francisco was 0 A Tveitmoe, wasn't it? A







1 Q Was Tveitmoe present at that conference in Washington?
2 A 1 bel ieve he was, Mr. Ford.
3


Q Watt that conference in waiiington the firs tt time you had
4 met ;~lr. 'l'vei tmoein connection with this case? A 1 think
5 he was present at that conference and 1 think he stopped
6 at my house going through, called at my house.


7 Q To Chicago? A Yes.


8 Q Then you had seen him tWice in connection with this case,
9 a meeting in San Francisco? A That is my remembrance.


10 Q Were trere any other persons from San Francisco present


11 at that conference in WElshington? A 1 think not.


12 Q Was Mr. Clancy of San Francisco there? A No.


13 Q illl. Clancy is the E'Bgene A. Clancy, the Pacific Coast


14 member of the International Association of Structural


15 Er idge & Iron Workers? A yes.


16 Q You had met him in Indianapolis? A Yes.


17 Q What other persons did you see in San Francisco after


18 your arrival, in connection with the case, besides Mr.


19 Tvei tmoe? A You mean the first day?


20 Q Yes. A Mostly newspaper artists.


21 Q 1 beg your par don. A !tbs tly newspaper art is ts, 1 do not


22 recall anybody els e.


23 Q j1r. Tvei tmoe was the only· ot:r.er man directly interested


24 that you me-t'? A 1 would not say tha~, I do not recall meet


25 ing anybody else.


26 Q Did you meet IJr. Clancy at that time? A t think not.
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1 Q ~ou have confined it to the first day. You were there


2 two days? A 1 said 1 think two days; 1 might have been th, re


3 but one day. 1 wa.s getting away as quick as 1 could con-


4 veniently.


5 Q l,et us cover the whole period. Did you meet any person


6 other than Mr. ~vei tmoe in San Francisco during any of this


7 time you were on that Visit?


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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Q Did you a ccompany him to 1'kl.shington? A I did not.


Q At the time he called on you at your house, did you


have any conference with him conce:f'ning the facts in this


Q He came to your house on the way to Washington?


A That is my remembranc e, he went to vs.shington to a t-


tend the meeting of the executive board of the American


Federation of Labor and stopped in Chicago, and called on


Washington.


years ago and the time he came to my house on the 7lay to


Q He vas not your client? A No.


case? A I talked with him about t he case.


A You mean any person in reference to this case?


Q Yes. A You f£dd any person, any other. I <b not re-
I


call that I did, I might have.


Q Did you meet yr .Tohannlsen at that time? A I think


not.


Q You had been acquainted with lA:r Tvei tmoe for several


years, is that correct? A I met him first about three


yers ago.


Q Hovrfrequently had you seen him, between that --


A I never had seen him between the time I met him th ree


me at my house.


Q What conversation did you have wit h him at ttat time?


M'RAPJEL: We objoot to that as not beingcross-~ination"


he being t he defendant, he cannot be cross- elCamined ex


e ept upon anything that he testified to in chi af; the


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 conversation betw'een this vli.tness and Mr Tveitmoe at the


2


3


4


5


6


7


8


9


10
;


time and place mEntioned in t he question not having been


gone into and not being pertinent to this case) we object


to it on the ground it is not cross-examination. Now)


the rule of cross-examination is different '!lhen it is a de-


fendant, your Honor.


THE COURI': yes, I know' the rul e.


MR FOBD:There is no difference, EliCcept it is stficter,


your Honor, th e rule is mo re strictly enforcedi that is


all.


claim by him or by any oth er person t here was any dyna-


was no rart or parcel and has no connection '.v..l'1atever


with any dynamite used at the Times Buildingi there is no


mite in the East brought here, on the contrary, it is


testified to and produced that the dynamite was


MR APPEL: It is different, the word "different tf is used


in the decisions.


THE COURT: Itseems to me youare getting pretty far afield)


ur Font.


MR FORD: I am getting to the knowledge of the case, the


mind of the defendant, who told Mr Steffens at San Diego


on Sunday, t he 19th day of November) 1911, that the case


was hopeless.


1m ROGERS: That bring sit up, your Honor. Coun sel has


asked about dynamite in the Fas t ~ Coun sel kIlo vs 1:8 rfec t


lyv.ell t rat the dynami te spoken of as being in the East t


25


26


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 De ar San Francisco. Now, if we are g oiQg to go into the


2 evi denc e of t he UCl~amara case, we will never get throug h,


3 because this will immediately bring out a redirect examina


4 tion concerning other matters, I certainly will go into,


5 if I am permit ted, I wi]'l certainly go into the mat ter, fr&m.


6 its commencement down to the last end of it.


7 M'R FREDERICKS: . That is your privil ~ e.


8 J!R ROGERS: Itcfertainly is my privilege, and it is done


9 for no good. cross-EtlCamination, and it is absolutely not


10 cross-exa.mil1a~iOn, and I move to strike it out.


11 MR FREDERICKS: May it please the cou rl, there are a


12 great many things in connection with the case of the People


13 versus McNamara with whic h Mr ROgers is not familiar.


14 l.fR ROCffiRS: I guess youare right.


15 l.fR FREDERICKS: And one.--or t hOsGf ea·tttres-..\-.a..8 the fae t
7


16 that this dynamite ylcis found. in Indianapolis and thtt was


dynami te that


/ ....•


p3.rt of th~ ca,.se/of the Peopl e
J/


the court~·, of Los Angeles, and
/~~~..


a part of our case here,


that dynamite sndall tha:t---'stuff that was found there
. . ~- .


\vas absolut~~ of this case; it iS~O~ conte~ded


that t~ynamJ.te was u~ed to 'blovlUP theiTJ.mes BuJ.ldir!g,


becaus.s 1.f it had been, 1. t y l1Jrl:l-n-ot have been in Indian


ap61is, and t hg,L:!-s self-evident •
. . /


MR roGERS: No part


18 versus MCNamara, here in


17


25 l{RFREDERICKS: It is not conte


26 Wlasused to blow J;P"'.tne~Building came


/


19


20


21


22


23


24
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in whose


go into that


that evi dente'e


to get it


vJhat the facts were in


doubt of tInt.


ing good reasons for it or not,


4 case against J. B. McNamara and J. J.


5 offices they were found, and I do not


6 and aargue it; both si des


8 fense to keep it there and the


7 back t here; both the defense and th e rosecution, the de-


1 lis, that is not a.part of it, but in that dynamite and all
~ ---"'-_.-"'.""'.4"'''_'''-"--,,......


2 those bombs and <::~fhose clocks that hSNe"'b\een talked


3 a bout here, in Indianapolis» vlere certainly a r't of the


9 here, t here cannot be arv s eri


10 MR APPEL: It makes no diff


11 connection with the dymam" the McNamara case,


12 the only qu estion invol here is this, ri'.,;htly or wrongly)


13 ,justifiably or not,


14 the only thing he evidenc e of Mr Darrow is, what vas


15 his condition of m He .says that he stated and that he


16 thought the nsofar as the Mcnamara boys was concerned


As to vbat the facts were actually in


ess, that is, t here was no hope of being


lTow,


resp~t to t e UCNa.maras complicity in that matter is per


fectly imma erial, the People have no right to ~ome in


here and s ow there were doubts as to vm ether or not the


17 that it was


18 able to acquit them, or save them frem a verdict of guilty.


19


20


21


22


24


23 case was opeless or not, we cannot go into tInt; we would
/


then be pnti tled to go and show your Honor all the evi dence
i


25 , against/tre l[CNa~rasJ to show to this jury and to any
I - .


reasonable man tmt with tlRt amount ofevidence against26
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ween th e wi t-


4 exe..mination, your Honor, to go and


5 facts. 0 r to show isolated co~versations


6 ness and s aneone el se.


2 the facts against them, \".Quld be in t he same c ond' ion of


3 mind that the ...vi tn ass himself was,


7 And I Fay t1:a t a defendant cannot be 11 ed upon to t estif.y


8 to any link in the aridenc e that VI' suppo rt th e Peopl e t s


the people come here and 'ow a state of:tacts. and we take


those state of facts. 7. we meet those facts; thEy' cannot


cross-examine him con erning conversations he had with


9 own case whic h they


10 di rec t examination.


11


12


13


ntroduced inaridence in


only meeti~ this case here;


14 me or anyone else. rom t he time he became employed in


we \VQuld have that right to show


concerning dynamite may have been a


ot c ross- ex:amination, and even if it


thecase. itwonld not be cross-examina


Honor. We would be enti tl ed to bring


some conspiracy between several individuals con


some ot:rer matters in some other state. but


to do with thecandition of mind of


witness? If he said that he gave up all hopes of being


to s ave tho se men. and '!nether that opiIDion was based


his knowledge of the facts, upon a true knowledge 0


the facts. or upon an erroneous belief of the facts. or


16 were mat erial


17 t ion, then. y:


18 that mass


19 tmt


26


25


20 part


21


22


23


24


15 the case. It







denies them ttat right. He has a


th e wi tness to ask him conc erning wery


believe that the case was hope


as the :facts are cone erned, but he cannot


fRy to ,m, "What conversation did you lave \\1th a street


conversation --


SiuB
an errOne~QllS deduction or inference tronLt.Ae_t~cts, does


not ent i tl e th en to g a into canversation s with T~Zck


end Harry, to vJhich this witness has not testifi ed on di-
/ .


rect examination. We cannot try that case all/C;ver here.
/
"llR FORD: We are entitled to know upon W//he relied.


MR APPEL: yes, but you are asking him now, ~'Jhat was that
//


/
MR FREDERICKS: I tho~ht counsel",as through--


IrR APPEL: I am answering Mr FO~s statement. He CaIl!.


ask him, "Upon '!nat do you 1:a~ that opinion"; that is


true, because of the .ci-rc~tances upon "hic h he based


them; he can ask him, 1I~ you not also base your opin


ion upon the circums~~ces?lI He can call attention to


some direct circumf)~nce, that \'\Ould be proper cross-


car duc tor in Chicago, "mat conversation did you have


with any man on the train, to which this witness has not


20


21


15 examination.


16 right


17 thing that


18


19


1


2


3


4


5


6


7


8


9


10


11


12


13


14


is being tried for on e fact, and that fact is '.


22 alerted, and if this aridence is to serve some other PUl\


23 p.oses or some other case, your Honor, your F..ought ought to


24 fet a stric t role of cross- ~ ion. l:ecllJlse'no such


25/ knO\71 e no such thing as this ought to b e


26







to


that


, any mat-


com erning any other :fact _It


vall withdraw the question.


point -- there has been sometime


qu est ion wit lllrawn or not?


which he has adverted, they have a rOght tocross-ex:amine


him. Nobody denies them tm trig} , your Honor, but


the question is, "What COIlV' ers (ions did you have wi th


5


6


7


3 transaction so interlaced wi th th e facts


4 transaction to which this


"--1 0ccur r ed on~tF."'hnP.e:2'-l8~tF.1h:;-;aal'tmyr-ro"rlf~}\I4:+&:U'lJ'.Emb-eI:,


2 'tel' in c onnec tion with 'J'm t


12 wast ed on it --


26 in the mind of th e wi tn ess it \a6 not hopeless months


8 Tveitmoe


9 and t hat has no thing to


10 MR FORD: To mve time,


11 lfR FREDERICKS:


13 THE COURI': Is


14 MR FREDERICKS:


15 MR FORD: No.
I


161m :HREDERICKS: The s tate iilf' min d of this defendant was
I


17 gone into .four Honor. at great 1 mgth; the defEnse opened


18 the door :/an d thEy asked t his witness wla this state 0 f


19 mind ,\aSl; ',;'hether he was going to have t hase men pI ead
I


20 gui Ity ,/ and vrh en he was going to· have these men plead
~


f
21 guilt~', and why h moas going to have these men plead guilty,


1; .


22 especially ·why. The answer was because the case was hope-
i


23 less. Now, I'Ve are not bound by that answer, VA3 must c r06S-r
24 e~mine now, and see vrhether in the mind of the witness


25 ({he case-was bop~JeS8~hopelews, see whether







to pass upon all


based it on.


If your Hono r pI ERS es , if t hey are going to


~_----_••_------_--~~__r·'~ Gi 10


before. Now t ViS are not bOlmd by his an SNer t .- ,;.. thatAe


case "as hopeless, or he concluded the case vas h~ess·.


The purpose of the cross-examination is n:~..zto find out


upon VI,1al. t he based such an idea, for we CZ::, look into


his mimi and see wh ether he thoug ht it \"as hopeless t ~


9


6 must find the physical things he did,


7 MR no GERS: Are we going to ask thi


8 ~ the evidenc e in the McNamara cas .


1


2


3


4


5


23


MRFREDERICKS: No, no. L
llR RO GERS : One moment.


llR FREDERICKS: No, it i on what this witness thought,


and wat he kn ~ abott.~ as to vh ether it was really


there or not t is not he qu estion •.
MR GEISLER: ~ fisJ n,g expedition.


MR FREDERICKS: f.· t vIe are not fishing for anybody. We


are trying our/wn case, and we do not care about any


body elsets case.


TP..E COUR[' ~ lou have opened up a very large field and
I


the question of materiality is a very important one in my


mind. !
r


:MR ROGERS:
/


produc.e the evidence here, I can say 2Safely that the
/


trans~riPt of thearidence taken before the grand jury
I


is JCIuite as large as that row of books your Honor has
/


l


b/fore him, and then there is a lot ofe.ridencewhichdid


26 <-thot eo ~or_~_~.rand-j-u~nd-~-to re-


20


17


16


21


22


11


10


12


13


15


14


18


19


25


24







6Jl1


vas


tell


e min d 0 f thi s wi t-Certainly not. It


-----------
habilitate all the evidence in


whether ]Ir Darrow's jUdgment wheth er


4 Is the jury?


3 correct, who is going to decide t1at?


1


2


5 ness, and can your Honor assume from the skeleton


6 presented theMcNamara case, or


7 c an th e jury say di d not 10ok hopel ess?


8


9


10


11


12


13


14


15


16
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Why t a man has a 0 presume that. A man will go to


one lawyer, \'\ho vdlYtell him, "You have a good case", and


he will go to anQ~er lDNyer, mo will my, "I <.b not think
/ . .


much 0 f you/,"se; I do not think it can be 'Won." Do es


the presen)1!l-tion of all the facts concerning that case to a
/'


layman,,,lor to 12 laymen, or to your Honor's Educated mind'
/' '"


does/"that detennine what the state. of this witness' mind
,<' .


,/


mi.ght:_b=e~? ------------------"'-







each other, about


Now, can that


are not lawyers


talking entirely beside the


possibility amaxtk«xm


1 differed with him.


MR • FRE DEB leKS •


and effect of evidence.


XaBX of going in 0 any line of testimony here that is


going to take ~ such length of time as counsel has sug
I


gested. Now/lthat has been a familiar speech of counsel's
f


to scare UEt' out here because we are getting tired here and
,-'


;'


the sUmmertime is going along, and there isn't the slightest


po lIt, and ther e


possibility of that kind, but it is not right that we


say in this case that certain evidence in my


of no materiality; he has differed with me.


1 have occasional differences and 1 have n compelled--


I have not eavesdropped, but 1 have compelled to listen


to discussions between counsel side, in which


..-r.nr~~~=-:;=--::;-:-:~--'------"-"<'"
V~certalnly not. 1 may look at a piece of evidence ~ d


IIIr. Darrow and 1 fr equently have differed abou t the


and not qualif ied to pass on as Mr. Darrow who is a lawyer


--1 think, well, under thO~ conditions 1 think ,the case


cannot be won. Why, a j~y of lawyers could net do it •


1 have differed with thlsupremecourt and 1 still differ


With them, but they h the last word.


present this evidence to


t hey differed most energetically wi


the wiedorn and, effect of


eh~__""",,"--=und this wi tness 's


~nd so." We have~g~~~~~~~~go back over the


Ale 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







GI13


~: . (Jury Mmonis'lell:. Re~M.)


------
21


22


23


24


-
1 by which he got those thoughts and' s-ay; 1l\V"h8. t did'y~ do


2 there and what did you do here and wha t did you doker e;\
3 / '


and when did you get this thought -- how long hav,tf you had it? I


4 Now, that is cross-examination. onthe other~de the matter
5 /
6 was gone into here with Steffens who tal}.ea along for a day


or so and otherwise, about what this ~rthess thought--or
7 . /


about what the defendant thought, ~d all that sort of thing.
8 //


Now, let's see what he did th~nk.


9 THE COURT 1 will rule o~'fie fiR tter at 2 0' clock. 1 will


10 hear from you further at 2 if you desire to be heard.
11 /


MR. APPEL. 18 it neo'ssary to present some authorities,


12 your Honor? /'
13 THE COURT· 1 jhink the statute itself is practically all the
U .. / Iauthorities/there is. The statute is very plain and simp e
1 /
5 in this p,articular, as far as that is concerned; the


7
16 q~estih whether or not this line of argument is a question


17 of f ct, 1 don.t care for any authorities onit, no.
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1 :Monday, June 17, 1912. 1 :30 P.lf.


2 Defendant in court with cOlUlsel. Jury called; all pre-


3 sent. Case resumed.


4 THE COURT: Are you ready to proceed, gB:rfI.~men?


5 JvrR FREDERICKS: Ready for the people.


6 UR APP:BL: In this matter, if your Honor please, I am here,


7 of course; I 'will do v.n.atever· your Honor thinks best,


8 but I don,t think I vdll be able to do very much talking,


9 your Honor -- look after Mr Darrow's interest very long •.
10 Since Saturday night, I kept my bed until this morning,


11 Oohtrary to the doctor's orders, I am here. Mr Rogers


12 is not here. I understand he is sick a bed, and it will


13 be impossible for me to carry on this examination in the


14 condition in which my throat ~s. I have congestion of


15 the lungs. Of course, I am \tilling to sacrifice anything


16 and go on with the trial, but I don,t think I could possi


17 bly do it, if your linnor please.


18 THE COURT: Very uPfortunate; the court regrets exceeding-


19 ly your condition, on your personal ~count ,and on ac-


20 count cf the nee essi ty of interfering with the prog ress of


21 the case, but there is nothing to do under the circum-


22 stances. You say Ur Rogers is sick?


23 lrR DF.J!!I-f. Yes, your Ho~or; sick in bed.


24 MR APFEL: I have been conghin3 a good deal, and I under-


25 stand from the reporter many times when I was coughing, I


26 was interfering with the questions and answers, but I
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1


2


didn't think it was assuming the condition that it is in


now.


3 THE COURT: Wh.at length of time do you ask for an adj ourn


4 ment?


5 UR APPEL: until tomorrow morning.


6 THE COURT: And in the event ei ther 1lr Reg ers or lfr ApJBl


7 cannot goon, will you be ready to go on, Mr Dehm?


8 1m DEHM~: I cannot speak, your Honor. lrr Rogers is famil-


9 iar with these witnesses that have been introduced. I


10


11


12 I


13 1


141
I


15 I


16


17


18


have not prepared "myself at all in regard to the case.


I was not consulting with these witnesses at all; I know


nothing about vmat they will testify to. I think probably


l.fr Appel or someone will be able to go on in the morning.


1m APFEL: I certainly will be here tomo rrow.


THE COURT: Well, under those conditions that cannot be


foreseen or prevented, I see nothing to do but continue


the case until tomorrow mornil~ at 10 o'clock, unless there


is some other suggestion.


19 M'R FREDERICF..8: l1ay I just .. say a word, lest by keeping


20 Silent, I should be deemed to have acquiesced in the con-


21 tinuance. We are not lacking in courtesy, I think, and \W


22 certainly wish to extend to COlIDsel all the courtesy pos


23 sible, but we think there are times when courtesy becomes


24 extending of courtesy becomes impossible by reason of ne:G:-


25 essities and the ecll:gencies of the circumstC'nces and the


26 essi ty to drive on and g et thets case thrOtlgh and the j:l
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1 be released and the matter stopped. Of course, \~ will


2 bow to any decision. the court may make in th e matter, but


3 V~ wish to be understood as opposing the continuance, be-


4 lieving Mr Darrow is able to carry the case on without


5 counsel.


6 MR APPEL: Of course, your Honor 'Nill see I haven't asked


7 for anything here. I didn't expect at this time there


8 would be any courtesies ex:tended to me. Iam not asking


9 for that. I simply sUbmit~ed myself to your Honor,


10 vnat ever your Honor thought vvas right. I said, although


11 I am sic k, I am valling to come here and t ry- this case as


12 I far as I can.


13 THE COURT: Well, I think it is entirely proper that


14 the court should adj ourn until tomorrovr morning, but I


15 I feel and I say to Ur Darrow personally, and his attorney,


16 TIl' Dehm, who is here,. the matter, in justice to all par


17 tEss, should proceed tomorrovl morning.


18 MRDARROW:. I don,t feel in my position I would like to


19 take personal charge. If it goes until tomorrow, I will


20 do it; I don't want to do it this afternoon.


21 THE COURT: No, I am not :goine to ask you to do it this


22 afternoon, but I feel unless there is some definite pros


23 pect tomorrow morni:ne, ·you should be ready with such asso


24 ciate counsel as are in court.


25 lJET·ARROW: I will take care of it tomorrow morning.


26 THE COURT: Gentlemen of the jury, you have heard and
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1 seen the conditions here that render it obvious the court


2 should adj~rn, in.my opinion until 10 o'clock tomorrow


3' morning,and the order \vill be, on account of the sickness


4 of Mr Earl Rogers who is unable to be in court, and the


5 very evident sickness ofMr Appel, who is barely able to


6 be in court. lJhe further hearing of this case will be


7 now 0 roered continued until tomorrow morning at 10


8 0 'clock.


9 (.Jury adh"1onished. Recess until 10 o'clock A.H., .Tune


10 18, 1912.)
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A 1 couldn ' t renJerr.ber the exa;t contents of the


on the stand for further cross-exarrination.


Algues 6 1 did.


Jury called;


WeI], what do you think


.I 0 HAN N SEN,


Is ttat correct?


You think you sent that telegram from


Yes, your Honor, as far as the People are


ANT 0 N


Defendant i~ court with counsel.


all present. Case resumed.


MR. FREDEEI CKS .


THE COlmT. Ready to proceed, Gentlemen?


concerned.


which was introduced in evidence, which you say was in


MR. FREDERICKS. At the tin.e court adjourned, ;/;r. Johanns en,


last Saturday, 1 113..8 asking you in regard to a telegram


TUESDAY, JUNE 18, 1912: 10 A.M.


and 1 believe you answered that.


your handwriting, and 1 asked you why you sent it in cipher,


is fine, all on train. tl


MR. APP~L. We except.


Q All right, and Without taking the time to get the tele


gram again, the telegram read, "All right. Flora Caplan
~


that is the substance of it.


has already been asked and answered.


THE COURT. Objection overruled.


now, {.!r. Johannsen)


suggestive; it is incompetent, irrelevant and immaterial;


1'.R. AP'PEL. Wait a n:orr.ent--ohject to tbat as leading and


R~no, Nevada to John R. Harrington?


Is 1
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MR. FREDERI OKS. Q The telegram 1 rer.:d to you the 0 ther


day, wasn 't it?


MR. APPEL. We have to insist onthe same objection onthe


same ground last wade; it ic ir.con:petent~ irrelevar.t and


inr{;a terial for any purpos e whatsoever.


MR. FREDERICKS' Well~ 1 will withdraw the question. The


witness says that ie the substance of it.


TEE COURT. Objection overruled.


lm. ArPEL. We except.


MR. FREDERICKS. Wh'l t did you mean by telling John Farr ing tal


th3. tit \'Vas all. right 7


A Meant that Burns was outwitted.


Q When had you heard of Burns being interested in Mrs.


Caplan last~before youtook her away? A 1 never heard


anything else.


Q VIell, you testified Saturday morning that the last time


Mrs. Caplan told you a'bout the Burns people bothering her


was be tween the Is t of Dec ember ar.d the 1st of May, d idn 1 t


you'?


MR. APPEL· Now, vvait a n.:'::It.ent--we object to that as not a


correct statement of what the Witness stated.


MR. FPEDERICKS. Well, when was it. Withdraw the question.


Wr.en was i.t that 1\irs. C.aplan told you--the last time she


told you th~t the Burns people were bothering her?


A Wh en she wen t to the coun try.


Q Tr.e 1st of July?
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1 A petween tb e lot an d tDe 15th I 1 couldr.' t say exact 1y -


2 1 don,t renember exactly.


3 Q, That was the month before you teok rer away, if it was


4 the 1st of JUly, wasn l t i t7


5 MR. APPEL. Wait a rnoment--we object upon the ground that


6 it is a rna tter of calculation.


7 MR. FREDERICKS' Wi thdraw the question. Q, At any rate


8 she hadn't told you anytr.ing abou t the Burno people bother - ___


9 ing her after she had gone dorm to the country? A Tl"_at


10 i~ because ~,ey didn't know where she was.


11 Q She hadn't told you anything about it, had she? You


12 can give the cause afterwards--as a matter of fact she hadn't


,13 A Well, 1 didn't see her from the time she went .until 1


14 took her to Reno.


15 Q Now, Mr. Johannsen, you v,ere trying to get her away from


16 the Burns people at that time? A Tha.t was [(;y motive.


17 Q Didn't you know that Burns's--the prir.cipal office' of tte


18 Burns Detective Agency is in the city of Chicago? A 1


19 understood they were in all cities.


20 Q, But their head office, don't yeu know it :is in th e c1 ty


21 of Chic ago? A Thc.i. t woul dn' t cut any figur e •


22 Q. It would not. ' You took her right into the city of


of Burns's


Chicago where Burns's head offices were to get her away from


Burns out here on tte coast, that right?


MR. APPEL. 17:e object upon the ground ttat the '{fitness has


r.ot testified t'o where the head offices


23


24


25


26
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1 the District Attorney testified to it, that is not a sworn


2 s ta ten-Jen t.


3 THE COUR T· O'l::ljection sus tained •


4 1J111. FREDERICKS. Q, ton't you know tl:e heqd office; the


5 place where William J. Burns stays bimBe1f most of the time


6 and tl:e place where all the administration of the entire


7 Burns Detective Agency throughout the Uni ted States, is


8 located in the city of Chicago? Don 1 t you know that 1 Haven t


9 ycu been so inf armed?


10 MR. ArrEL. We object uponthe ground it is incompetent,


11 irrelevant and imn~aterial and not croso-exaninationj that


12\ the witness knows that, he IlUst know it from hearsay and


13 we object to any hearsay evidence on the part of the wi tnes8


14 in reference to that matter.


15 MR. FREDERICKS. Goes to his mo tives.


16 TPE COURT. Objection overruled.


We except.


18
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1 A I had heard that, yes.


2 Q Now, v.hen you·got to Reno, nevada, on this trip, did


3 you stay at Reno any I ength of time, or did you go right


4 through? A st ayed there until the fi rst fast train came.


5 Q, The first one. Well, what day vIas it you :Eft Reno?


6 A lfonday night.


7 Q lfonday night. Do you remember wI-at d.ay of the month


8 that vms? A Well, I dom't remember now.


9 Q, Was it the same day you sent the telegram back to


10 Harrington? A Yes, I guess it aas.


11 Q Did you stop anyWhere on your "Yay to Chicago? A }To.


12 Q What railroad did you get into Chic~o on? A North-


13 western.


14 Q The Northwestern? A Yes.


15 Q, Didn't you stop 0 ff somewhere about a week, l{r .Tohann-


16 sen, on your way in? A No.


17 Q Did you get a drawing room? A No.


18 Q Ride out in th e car? A (No response.)


19 Q Didn't get a !3tate-room or compartment? A No.


20 Q, Do you remember what d.ay you got to Chicago? A Ho, I


21 don't remember exactly.


22 Q Vlhat name did you travel under?


23 HR APffiL: we object to that as innnaterial.


24 T".r!E COUH.T: Obj ection overrul ed.


25 lrR APPEL: "/e exc ept.


26 A I taaveled under the name of .Tones.







2200


1 Q The same name you registered under dovin in San Jose?


2 A Yes.


3 Q, You t raveled as John Jones and wife? A That is eor-


4 reet.


5 Q, When you got to Chie~o, wh ere did yOll go; where


6 di d you take 1,frs Caplan?


7 llfR APPEL: We Chbjeet to that as immaterial; not cross-e-....:-


8 a'TIination.


9 THE COURT: Obj ecrtion overruled:


101m APPEL: we exc ept.


11 A I went to the Briggs House.


12\ Q, And thEn yOll took her to EdUockles?


13 UR APPEL: We obj ect to that as innnaterial, not cross-ex


14 amination, has nothing to do Ydth this case.


15 THE COURT: Obj ection O\T erruled.


161m. APPEL: we take e.n e;cc ept ion.


17 A


18 Q,


No.
\


Well, Ed Nockles met her there shortly after you got


19 there, didn't he?


20 UR APIEL: We obj ect to the declarations of third parti es


21 not connECted vlith the defendant; not cross-examination.


22 THE COURr: Obj ection tVerruled.


23 10m APPEL: We exc ept.


24 A lio.


25 Q Well, her trunk was afterwards sent, on the 19th


26 of August, from San Francisco, by Wells Fargo to Ed







cr06s-ex~mination.


THE COURr: Obj ection overruled.1


1'rR APPEL:. We exc ept •


Q HoVl long did you stay in Chicago at that time? A To


~ ~,,"H c••·~ Lof~1


it is not cross-


A I don,t knov: anything about her trunk.


Q Didn't you leave orders for her trunk to be packed


the end of the convention, the She et uetal Workers.


Q Well, that does not give any date; about how long?


up and sent on there? A No.


examination; incompetent, irrel~ant and immaterial;


calliI\g for hearsay; calling for the ects and declarations


of third parties not conn~ted Y:iththe defendant; not


Nockles in Dhicago, wasn't it?


1m APPEL: we obj ~c t to that on th e ground
I
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15 A Well, they opened th eir c onventi on on the 7th 0 f Augu st ,
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and had their convention for a vw'eek, I think.


Q The Sheet Jlfetal Workers. Have you anythi~ to do with
\


the Sheet Metal Workers? A Nothing except to get


$18,000 from then for the defense of the HcNamaras.


Q Did you g et ;$18,000 from them? A Yes.


Q iNhQt did you do with the money?


MR APPEL: Wai t a moment


A I didn't get the money --


J'JRAPPEL: Wait a moment, now. We object to that a's not


cross-examination.


InR FREDERICKS: It ShOVlS the interest of this Witness,


and the conn~tion.
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MR APPEL: ~he only purpose for which this witness was


put upon the stand. was to show he took this 'woman from


there and under what circumstances. l'l'ow, they are branch


ing off to find out what y.as done at some date that he yms


over there at Chicago, and what he did with that money,


and that does not throVl any light upon his motives in t ak-


ing this woman or connection vlith thedefendant, and does


not connect this defendant vlith the matter. This does not


open the door to cross-examine upon that SUbject that may


be involved in this questi.on J: sUbmit to your Honor that


the cross-examination already has gone beyond what it


should have gone. NOVl, they are going on and have him say


as to what he did wi th th e $18,000. What has that go t


to do with this?


THE CaURI': I cans ee Ylhere it might have som ething to do


"vi th it, I think it is proper cross- 6X:amination. Obj ection


overrul ad.
\


UR AP1EL: We take an exception.


A What is the question?
I


(Question read.)


A I didn't get the money parsonally. We don't do bus-


iness that -r:ay.


Q BY j.,fR :EREDERICKS: . V!ho d.i d get it?


HR APPEL: Wai t a moment. we obj ect to that on the ground


it is incom~ent,.irrelevant and immaterial.


1m FREDERICKS: You s aid you r ai sed it.
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l1R APPEL: I obj oot to that as incomp3tent, and immater


ial, calling for hearsay evidence; calling for theacts and


declarations and conduc t of thi rd parties; not c ross


examination.


THE COURT: Obj ection OIl erruled.


llfR APPEL: We take an e xc ept ion.


A I don't know; I didn't send it. You will have to ask


the Sheet :Metal Workers.







MR· APPEL _ Wait a nonent--


irrmaterial, first; it has nothing to do with this case;


TPE COURT. Objection sustained.


2204
A TheMR. nFREDERICKS' Q How do yeu know it was raised?


MeNan,aras, and--


convention unanimGusly pledged itself for a dollar assess


ment on every member of the union throughout the country.


Q And you went there for that purpose? A Yea.


Q To raise the money for iLl'. Darrow, who was defending the


that it is putting a lot of facts for an effect beforethe
\


jury; that th e q t:.e s ti on is incompeten t, irr elevaI': t and


MR • FREDERICKS - Wai t un til 1 finish my ques ti on, :":r. Appel.


TEE COURT- Let him finish hie question.


BY MR. FREDERICKS. (Continuing) --and at the S(~me time


you were helping :.::. Darrow r aiDe money to defeat the case


agains t the McNamaras, you were also taking cne of the pr in


eipal wi tnesses of the prosedution out, to help Mr. :carrow,


imm::.terial for any purpose whatsoever j that it assumes


facts not testified to by tbe witness and we assign the


weren't you?


conduct of the District Attorney in putting all these facts


for the purpose of n;aking an argun,ent to the jury, and in


the form of the questiQn.


1m. ArPEL. We object to that question on tr:e ground it is


BY MR. FREDFR 1rKS. Q. Well, did you h e1p !i~r. rarr ow in an1"


ether vlay, during the progress of the UcNamara trial, exc
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1 tion, and taking Mrs. Caplan e;y.lay?


2 MR. APPEL. We ob~ect to that statement of the District


3 Attorney as assuming that thewitness has testified to helpil;


4 Mr. Darrow in any other way or tbat he helped him in any way.


5 We object to it on the ground that it is made, rto.tfor the


6 purpose of asking a question, but it is made
•


7 for tt:e purpose of areuing the case to the jury at this


8 tin'e by putting these argun:ents in the form of a question;


9 and upon the fu~ther ground it is not cross-exarrinationj


10 it is incorr.petent, irrelevant and immaterial for any other


11 purposes. whatsoever. We assign the question, the assump-


12 tion of facts, as misconduct on hie part, as one of the acts


13 a series of acts, forming general misconduct on his part.


14 THE ~OLJRT' Objection overruled.


15 MR. ArrEL. We except. Nov:, read the ques tion.


16 (last question read by the reporter. )


17 '1PE COTJRT. Wait a rr,oment-_that is not tre question 1 had
\ .


18 in mind. 1 wi 11 have to subs tain the obj ec tien to th at


19 ques tion •


20 MR. rnEDERlc.KS. Did you r.,elp ~,rr. Darrow in any other way


21 than you have indicated, either by raising money or other


22 wise?


23 1$. APfEL. Wait a m-::rr,ent--we object to ttat on the sarr.e


24 groundo stated in our previous objection; that it assumes


25 ttQ.t the witness was heJpir:g l.!r. Darrow. The


26 he was helping the defense, the VcNamaras.
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or manner.


A 1 was not defending the McNamaras.


Jobannoen, if you can'?


A 1 refuse to answer


Q Will you kindly answer H,y question,


tbat.


MR • FREDERICKS •


Q. Ttat is wtat all questiom are.


effect on rr,y indictment.


A 1 don't cons~r that a question, that is a purrping proce~


1"R. APrEL' Wait a mo Ie nt--we obj ect upon the ground tratit


is incon.petent, irrelevant and immaterial for any pur-
•


THE COURT· Obj ec tion sus tained •


MR. FREDERICKS· 1 guess 1 'didnt t get the poin t then, your


Honor. Q Did you-what other acts, if any, did you do to


assist in the defense of the NcNarraras?


THE COURT overruled.


1'R • APPEL. We take an exception.


A What is the ques tien •


(Last question read by the reporter. )


Q, 1 ins is t upon an ans.."" er •


TPE COunT" On what ground do you refuse?


A Because that wiJl come in--l think ttat will have rratcria


fac-t~ and declarations of t1:e wi tness not tes tiffed to by


hirr. in his direct 'bstimony, and calls for ao:ts or declara


tions of t1:e wi tness upon which no foundation has been laid,


ar.d don~t tend to bind the defendant in any way, shape


pose whatsoever; it is not cross-examination. 1 t calls for
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1 MR. FREDERICKS. Q on the grotnd that the anSV'ier might


2 tend to incrirr.inate you, is that your ground? That is the


3 only ground tra t 1 have a right to be 6 topped on. 1 wan t


4 it clearly stated.


5 MR. APPEL· Your 'Honor, the wi tness h as all' eady B ta ted that


6 it is a fishing expedi tilon here, called it pumping, and 1


7 cal1 it. a very bad fishing expedi tion •


8 in disrespect--


1 don I t rr,ean it


9 TPE CO'lJRT. 1 don,t see that we need waste any time on this.


10 1 regard the witness's statement, that it might affect his


11 indic tment, as being subs tan tially the s tatemen t provided by


12 I law--


13 MR. FREDERICKS' Very well, your Honor.


14 TEE COURT' A little different in wording but means the same


15 thiq~, as 1 underst:lnd it.


16 llR. FREDE1U CKS. 1 leave it stand that Vi ay for the pr esent •


17 Q You stated Saturday morhirg that you saw :\~r. Darrow every


18 time you came to Lbs Angel es aur in g t1;.e time that he was her


19 defending the McNamaras. Now, 1 didn t t as k you ho''V


20


21


22


23


24


25


26


of ten you came to Los Angeles, say from the firs t of June,


1911 to the tirre when the two McNarraras plead guilty,


about how often did you cone to LOB ft.ngeles 7







1 A


2 Q


3 A


4 Q
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I don I t remember.


Oh, about onc~ a month, twice a month; once a week?


Oh, perhaps dovm here two or three times.


And how long did you st ay each time? A I don It r em-


5 ember.


6 Q As a matter of f act, you put in about 6 weeks down here-.
7 in the time from th e 1st 0 f June to the 1 st of Dec ember,


8 didn I t you?


9 1{R APPEL: We obj ect to that as innnaterial for any pur-


10 pose \Yhatsoever. Couldn't be possibly cross- ex:amination


11 '[mat he di d in taking this woman away, your Honor. I


12 think I c an state it -- what I have in my mind so as to ex-


13 plain my obj ection. The prosecution showed this witness


14 was taken away: by a chauffeur, vJith the assistance of a


15 chauffeur and who mentioned ]J!r Johannsen. Ur Johannsen


16 goes on thestand and admits all that, and then he says under


17 v.hat circumstances he took her. Now, the only question as
\


18 to Yfhether or not lir Johannsen e.cted under the directions


19 of llfr Darrow is the simply issue involved in his examina


20 tion. How, he may have stqyed here 6 months or a year -


21 1·~R FREDERICKS: It is a preliminary question.


22 UR APPEL: -- that fact \"i'Ould not t end to illustrate the


23 statement of the vlitness. He can ask him anything }'i'"r Dar


24 row said to him upon any occasion or anything th at he said


25 to Hr Darrovl inreferenc e to this sUbj ect, but as to


26 iIlc1 over several weeks of his residence here in the
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1


2


would not tend to prove whethe l' the witness is tellir-g


the truth or not 'in respect to the point atissue.


3 . THE COURI': Obj ection overruled.


4 UR APJE:.,: We axc ept •


5 A What is the question? (Last question read. by the


not cart ain.


THE COURI': Overruled.


\\611, between th e time when you


I am absolutely certain I put in no 6 weeks.
•


Oh, yes.


I am not certain I was in t hat building after I ca-ne


A


the]st day of August


repo ner.)


A


back from Chicago. I 'may h8\Te been once or twice; I am


remember. I n eJer stayed very long when I came dO\m, two


About hovv long, how many times -- I withdraw that.


not cross-examination i innnaterial for any purpose.


or three days.


Row many times were you up to the Higgins Building, 1fTI'


Darrow's office here in the city of Los Angeles, between


M'R FREDERICKS: About how much di d you put in? A I don't


1m FREDERICKS: Were you in it before Y01J.·,~.ent to C~icE.g


got back from Chic~go, and th e time vrhen the TvTcUamaras


plead guilty?


1JR APmL: We obj ect to that as innnaterial, covering a time


in the testimony of the mtness by matters and things


which occurred after the witness had been taken to Chic e,go;


1m APPEL: We except.


6


7


8


9


10


11


12 I


13


14


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2210


Q. In the Higgins Building? A Sure.


Q In ~rrow's oi'fic'e? A I don't lmow vmether he had


an office before or not.


Q. You remember -- getting back to dates, it was the 31st


of .July tha t you got to Reno. Now, getting back to the


22nd of .July, about 10 dews pefore you left for Chic~o,


you and llJ:r Darrow a~d HI' Tvei tmoe had a conferenc e in


San Francisco, d.idn,t you? A Not that I lmow of.


Q. Will you say that you didn't met Mr Darrow on the 21st


day of .July in San Franc i BC 0 ?


MR APPEL: Wait a moment. We obj ec t upon the ground th at


the question as a question calculated or intendedto


call the vritness' ",ttention to a particular 'circumstance,


lacks all of the elements necessary and required by l~v


for that purpose. It is incfompetent, irrelevant and imma


t erial, <;md too g enere.l.


THE COURT: Obj ection sustained.


lHiFB.EJ)ERICKS::Idon,t think counsel,s oQjection is correct


in the matter. I am not asking an impeaching cpestion. Die


you m ret 1fr Darrow in San Franci scfo on t.h e 21st day of


.July last ye ar?


liR APffiL: Wait a minute. We Object upon the 'Csame grounds


stated in our last objection, that the time, place alid


persons present is not cfa1l ad to th e attention of the


witness.


THE COURT: COunBl states that it is
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1 question, and therefore, he is entitled to it. \~at is


2 yonr answer? A What is the question'. I didntt keep


3 no note-book. That was over a year ~.go. You can't ex


4 pect me to remember where· I v'v'aS on the 21st of June.


5 MR FREDERICKE : July. A July, or what ever it "''as.


6 Q When did you see Mr Darrow in San Francisco last be-
•


7 fore you '\vent to Chic~go with lirs Caplan? A I dontt


8 remember.


9 Q About how long was it before you went? A It is pos-


10


11


12 I


sible I seen him a couple of weeks before.


Q Yes; at the Fainnont Hotel. He was stopping at the


Fairmont Hotel? A yeS, I reme;!1ber meeting him there.


13 Q Tha t is th e time I eJ11 talking ebout. 'Well, he only


14 s toppe d at the Fairmont Hotel one e, didn t t he? A I don t t


15 know.


16 Q. July 120th and July ?.lst, that would be about right


17 wi th your mearo ry, woul an t tit? You said e,bout tyro >',eeks be-


18 fore? A That is possible.


191m APPEL: He stated he di c1n t t know the date hem et him


20 there c,t that hotel.


211m FREDERICKS: IS there any objection in?


22 THE COURT: I understand there is.


23 1,m APPEL: l,rr Darrow s·topye d there ~.t the Fairmont Hotel,


24 no foundation laid; notcross-exmmination.


25 A vn~ t is the differenc e?


26 THE COUR!.' : Obj ec t ion ov errul ed.
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1 UR FREDERICKS: He di d answer it, your Honor; I don,t lmow


2 if the "reporter got it.


3 THE COURr: Did you ansvrer th e qu estion?


4 A I say that is possible. I remem'ber seeing him c,t the


5 Fai rrl1ont.


6 Y"R FREDERICKS: About that time. A About what time? It
•


7 was sometime in .July.


8 Q Well, you never saw him there but once, did you?


9 A I guess thr.t is all.
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tion •


testified he don't remember the number of times. It is


and inrr,aterial and not consistent with the series of ques-


'J'hEtt kind of e~ridence would not prove


mont, or 3.t any place? A Not that 1 remember of we had
•


THE COUR T· He is doing it.


MR. A"P'PEL 1 am going to do it bu t 1 am not gOing to be


asking him to 'state if he will or will not swe3.r 1:e didn't


Q Tveitllloe was there too, wasn't he? A No.


Q You and Tvei trr,tO:le and Darrow together had a nleeting there?


A No.


Q Did you and Mr. Tvei tmoe and :\~:'. Darrow have a rr,eeting


in S:m Francis80 at this time when he was there at the Fair-


in :my greater hurry than it takes you to ask questions.


tiona and answers propounded to the witness and answered


him, and thClt tre witness has testified too that he don't


remerr;'ber the time only except that it was in JUly. He has


MR • FREDERICKS. AI) counsel has to do is to put his objec-


anytring particu13.r •


Q Well, do you say you did not?


MR • AP"PEL. VTai t a moment--th;:,t 1 object to, th:tt question--


that, doesn't establish that he Trct him ffiore than once.


meet hirr only once.


by the VI i tness. The witness has not denied trJ.t be n:e t


Obj ec te d to upon the ground it ilJ incon,pe ten t, irr el evan t


or will not swear to. He says, No, 1 will not swear to


anything. Doesn't establiffi any fact that the witness will
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1 THE COURT' Objection sustained,


2 MR. FREDERICKS, 1 do not th ink counsel is ar guing th e


3 question I asked, at all. Counsel is rolling around.


4 THE COURT' Read the ques tion; 1 thought he was.


2214


5 MR FREDER lCKS Th~t is not the question 1 asked.


6 'mE COUR T, 1 thougtt it was.


7 MR. APPEL' 1 t is r igb t squarely to the poin t, and co~1


8 haa not ro lled around.


9 TT-'E COURT. illait a moment, YJ.r. Appel, 1 want the question.


10 (l,as t ques tion read by the r epor ter • )


11 TT-!E COURT' 1 understc.od the question to be, "Did you swear


12


13


14


15


16


MR • APPEL'


THE COlm'J' .


MR • ArrEL.


THE COURT. He is swear ing to e.rerything he s aye here. 1


17 misunderstood the question. Objection overruJed.


MR' APPEl.. Vie object to that cntte ground it is
26


18


19


20


21
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25


A Vlh,lt iathe question?


MR • FPED!i:RICKS. tlever rr.ind, I will reframe the question.


Q. Ili" 1 you. say or do you say or can you say youdid not meet


:f.r. rarrow and l.:r. 'J'vei tmoe together at th:::.t time in San


Francis'2o and ha'ce a conferer:.ce With them, and 1 will add a


little to the.t so as to refresh your [c,emory, 1hilving bad a


conferer:.ce with them and arranged this dictionary code which


you used in sending the telegram fro~ Reno?


t
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1 irr el evan t and inmater ial for any purposes wha tsoever ~ not


2 cross-examination; it cans for a conclusion and opinion 0


3 the witness, does not call for any l::3taterr,ents then md there


4 made by ei ther of the pari tea or in the presence of the


5 defendant in respect to any material fact in this case, and


6 that you cannot lay the foundation for impeaching upon
•


7 coll:;.tcral ma.tters, nor for contradicting upon collateral


8 matters.


9 THE COURT. Ohjection overruled.


10 MR. ArrEL. We except.


11 A 1 don,t rerrember any particular conference.


12 BY MR. FREDERICKS. Q When was it you arranged this dic-


13 tionary code?


14 MR. APPEl,' \i e object to that on the ground i t a8sur.~es he


15 d:;'d arrange it, and it assumes that the wi tness or someone


16 else arranged it, and it assur..es--


17 ~.m. FREDERICKS. 1 wi 11 us e th svvord "1 earn n ins tead of


18 arrange~ and amend thequestion to when did you learn?


19 MR. APPEL. That is pTetty good, it wight be used for teach-


20 ing. ~e otject to that on the ground it is incompetent~


21 irreleyant and imrfJaterial, not cross-8xcminution; o.ssumes


22 th 3. t the wi tness eyer 1 earned it or ever arr anged it. The


23 w::.tness has not been q1,1estioned upcn that, h'~s never testifia:


24 ~nd it is purely collateral, it is a collateral issue and


25


26


we arewasting a lot of time here on collateral matters.


Tr.e court ought not to tolerate the propounding of quest
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1 to tte witness/contradict him or irr:peach him on collateral


2 rna tter s •


3 THE COURT· O"Jj ection overruled.


4 MR. APPEL' We except.


5 A Just before 1 went east.


6 Q Fow lon~ before? A 1 don,t know exactly; perhaps a


7 ~~'eek or so.


8 Q Well, you talked tr.at overwith 'ire Darror\', didn't you?


9 A No.


10 Q Ho~ is that?


11 MTl. APPEL· Wait· a moment. VIe object to that upon tte ground


12 it is incorr:petent, ir r elevan t and imrra ter ial, no t cross-


13 exanination, collateral to any issue, no four.dation laid.


14 THE COURT. Objection overruled.


15 MR. APPEl. We except.


16
up
!nJ,.1. • FR EDFR I CKS. Itead the question.


17 (Question read by the repor ter. )


18 A Wh",t do you mean by that question?


19 Q Tte code, the manner in vlhich the code could be used.


20 A Well, it is po~;sible 1 <iid •


21 c:. Ye s--


other, not nere guess coming from this ~itness,


mere guesswork on his part.


Q .Ar en' t you--


Walt a moment--as


7ie n,ove to strike Uat Ot;t as--


This def endan t is en ti tl ed to an answer one way or th e


BY mi • FSEDF:P.l CKS •


!.~ • ~~prEL·


!!,t\. APPEL.22


23
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",york of that kind as not being evidenoe;. the defendant


is entitled to the question being 9.nsVlered prop2rly anci not


hy guess work.
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THE COUl~T: I assume the witness' answer is equivalent to


using his best recollection, 'but you c an clear that up on


redirect.


llRAPPEL: We take en exceptinn to the court's saying,


"That is my best remembrcmce tl
•


A It is impossible for me ~o remember every detail over a


year ago.


1ffR FREDERICKS: Ce:"tainly, but you do remember, your best


recollection is -


UR APffi L : Waite. moment.


TH1~ COURT: just a moment, the court has not ruled on the


last obj ection.


UR FREDERICEB: I have not heard ,my obj ection.


THE COURT: There was an obj ection before the conrt.


UR FRFDEP.ICKS: I beg your pe.rdon; I didn't think the re was


any.


THE COURI.': Obj ection overrul eel.


llR APPEL:· We ecc ept •


1m FREDERICKS: Now, what YJas the question.


TEE COURI': The motion to strike out is denied.


J'~ FREDEHrCKS: Oh, r thought that was disposed of.


HR APPEL: And enter ourEXception to the construction of


the language by the court.


IfR FREDERICI\S: As a matter of fact, of course, you did


talk this code over wi th Ur Darrow sometime or other be


you ','ent rast, didn't you? That is your best recollect







1 MR APPEL: We object to that asincom~ent) irrelevant
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2 and immat erial fur any purpos es whatsoever • The vri tness


3 has c-J.ready been asked and answered about it, and we ob


4 ject to the qUEStion upon the ground that it assumes c-.s a


5 matter of fact it did occur) v.hen the witness has not tes


6 tified to any such thing <:'.s that •
•


7 THE COURT: Objection overruled.


8 A What is the question,?


9 (Question read.)


10 A


11 Q


I answered that befo re; it is po ssi ble I did.


BY MR FREDERICKS: well, lilt is possible I did" -- you


12 mean by that that is your best recollection; is that right?


13 },'IR AP:IDL: wait a moment. We obj ec t to tre t upon th e


14 ground that the language used by the wi tness is plain


15 I mhglmBh lcnguege tmd do as not need any interpretation


16 either by the District Attorney or anyone else.


17 1!fR FREDERICKS: I will withdraw the question.


18 Q 'Why do you think it is possibl,e you did?


19 UR APJBL: That is objected to upon the ground it calls


20 for a conclusion of the witness which would not aid any


21 in EStablishing th e fact to answer the qu ESti on; you cannot


22 argue the reason vIDy he thinks it is possible he did.


23 THE COURT: Obj ect;i.on .0'1 er:rul 00.


24 UR APPEL: We exc ept •


25 A


26 Q


I think I am the man that suc;gested the code.


To 1[1' Darrow? A No, I think I am the man that
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1 suggested the code.


2 Q To ur Darrow? A It was not a code for any particul ar


3 individual; it was for C'.nybodyeccept fums.


4 Q Sure. You sug,gested it to ur Darrow? A I don,t mow


5 wheth er I did or not; I am not sure; it is possible I


Tveitmoe.


HR FREDERICKS: I will wi thdraw the question oh th>. t


reason.


It is quite probable you did?Q


argument on something I canget in another wC\Y; that is my


the court, not because the question is improper, becc-.use


I believe it is pro~ r, but simply to save a long, big


time end time ~in.


testified that that code YJ8S in th e hands of lrr Harrington.


THE COUHT: The quest ion is wi thdrmvu.


did.
Q It is qui te probable you. did? A I know I did to


investigator for Mr D~rrow, got that code?


UR APPEL: Wait a moment. That assumes the v,itness has


THE COUHr: '\Vhat is the next question?


lIR FREJllEHICKS: Do you mow hO'\;"{ J"ohn Harrington, the chief


lvffi APPEL: yes, but we except to the conduct of the Dis


trict Attorney in asking the question.


J';'fF. FREDERICY..s: I am. wi thdrawing my question, may it please


lER APIBL: Wait a moment; he has been asked that question


11m FREDERICKS: I withdraw the question.
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1 ground.


2 1,fR .APPEL: The fa~t of the matter is, counsel put so many


3 obj actionable questions that it makes us ObJect to these


4 on these matters here, he assumes something --


5 1m FREDERICKS: Th ese questions are not obj rotionable.


6 TP.E COURT: Th ere is no obj ec tion. Go ahead wi th the next
•


7 question.


8 MR FREDERICKS: Did you ever give this code to Ur .Tohn


9 Harring ton?


10 JiR APPEL: we obj rot to that ,",S incom]!!tent, irrel want


11 and immaterial; notcross-exaJ"Jlination.


12 THE COURI': Objection Of erruled.


131m APPEL: We exc ept •


Q At the time you ..:- do you l' emember where yougave


it to him? A No, I do not.


14


15


161


A I gu ess I did.


17 Q You don't remember; is that it? A
v


I don t know; I,


18 don't remember, no.~·


19


20


Q


Q


You don, t remember? A No.


Well, do you remenber th e day you :Ie ft San Francisco


21 to go dOYIl1 to the moun tains and get Ur Caplan at La Hunda?


22 A yeS J I I' emerlber that devr.


urday.


I did; I am not sure.


7QR APP]L: He was asked about that, your Honor, on sat-


Did you see .Tohn Harrington that day? A I think ~ rhapQ23
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26
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1


2


THE COURr: I think that was gone into, Captain.


1m FREDRRICEB: yes. How long had you known John Harring-


3 ton at that time? A I never knew him until he came out


4 to the coast here.


5 Q. Well, he came out here about a 'tfeek 'before that, didn't


6 he? A I don't know when he came out •
•


TP.E COURI': O'bj 00 tion overrul ad.


Q, Where did you first meet John Harrington?


hO'l1 lon.s I had known him.


Q You had not known him over a week? A I don, t remember


\~t is your best recollection as to how lone you had


knOYJl1 him ~,t that time? A I tl)ough~ he had come out


here in June; I am not sure, however.


Q


I,fR APP:EL: That is immat erial for "ny purpose whatsoever,


when he first met him.


7


8


9


10
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13


14


151


I don,t remember for sure.


JqR FREDERICKS: \Vhere? A When he vIas in jail inF.risco.


I think I met him in j ail first.


A yes. I might have met him before that,In Frisco?Q
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exalLinat ion.


TEE COTBT. Strike it out.


h irf.'?


'.,' ...
,',~ .


object to that as immater ial •~<r
i, eAPPEL.


You just wanted to get tha.t anS~'ler in, didn't you,


1\11 • IWT'EL. We object to t1;:.lt as asked nr,j ans'.vered tin:


trict Attorney there.


Q, When was he in jail in. Frisco?


A You are judging me by ycurself.


A Was it, I didn't reme~ber?


Q Sometine after you had been to Chicago 2nd returned?


~ That was along in September 7 A 1 don't remen,ber.


Johannsen? You know that Wo.S )jot the first time you met


A 1 don,t remember 'iVhat date it was or ev~m what month it


it? APPEL. '"He wanted to get something inti, just a moment--


Q It IV as 3.f ter you had been in Chic ago, Vi aan 1 tit?


A 1 don 1 t know.


mot John ~arrirgtonbefore this time ',';hen you went to


Q


Cr.lCagO?


THE COL~T' Objection overruled.


MR. APPEL· It has nothing to do with this case, n0tPro;:3s-


MR. FORD. You ought to leave it in and assign it as error.


!!?. APPEL. 1 n.O'le to strike out the statenent of the Dis-


BY 1n. FREDERICKS. Q .Now, then, when do you say youfirst


was, he was ·ther e in June. or July, 1 guess.


.MR. APPEL. Exception.
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1 time over again.


2 MR. FREDER 1CKS • 1. ha\Te no t got an answer ye t •


3 A 1 am willing to admit any date yougive, 1 don't rememBer.


4 THE COUR T Th;3.t is not an answer. Objection overruled.


5 BY MR. FREDERICKS· Q About a week b~fore th9..t, wasn't it?


6 MR. DARROW. 1 object to that :Iuestion on the ground it ha.s


7 been asked and answered aeveral times, three or four times


8 and he said he thought he had b.?en here a month or more and


9 he has ans'Nered this specific ~uestion oeveral tiJjJes.


10 THE COt1R T. Ob j ee ti on ov e1'rul ed.


11 MB. DARROIN. Exception.


12 BY i':R. FREDERICKS. Q Do you remeLbsr why John Harr ington


13 was in jail in San Fr ana ieco? Th''-t it was on a ch ar ge of


14 contempt of court for atte~ptir-g to influence State's


15 witnesses, wasn 1 tit?


16 MTI. APPEL. We object to that. We would beg you Honor


17


18


19


20


21


22


not to allow him to make statements of that kind in the8e


'.lues ti ons and to :lsk him such a thing as tha. t and to try


to by asking a question to introduce here SOH,S otl;~r collater


al prcceedings about someone concerning son:e one else not


connected ''-/ith this matter, not connected With the subject


to which the ~itne8S has testified to here on his direct


23 e XaIi' ina tion • eel' t3..in 1y. ther e is a proper way to exam ine


24 a 'N i tnes sand it is not proper to br ing out co] la teral


25


26


ffia t t er s of th at kind.


THE COURT· 1 am u.'Ylable to ose 3Ily connection between
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1 motives of this witness in taking Mrs. Caplan to Chic~go and


2 the quee tion •


3 MR. FREDERICKS. Withdraw the question.


4 Q, Now, ::'r. Johannsen, when did you last see !lrs. Caplan'?


5 NR. DARROW. VIe obj e:: t to that que s tion on tte ground· it is


.6 incompetent, irrelevant and imrr.aterial, indefinite, might


7 not have anything to do with this question upon Which this


8 Witness is testifying.


9 THE COu'RT. Objection overruled.


10 lim. DARn11. Exception.


11 A 1 don~t-remernber, 1 think 1 seen her, the last time 1 seB


to do Nith tbis case wh:ltsoever.


A Right after the plea of guil ty.


Q Of rec ember, wher e7 A Ch ic ago.


her was abou t the 10th or 11 th of De cember.


Decem'ber of last ye~lr.


rec ember of 1911.


Objection overruled.


We o'"'jecrt to that as i::·u.aterial, has nothing


December?


~lR • APPEL. We object to that as in,naterial. What ye::::.r


tip.. ArrEL·


Q Yes.


TPE COURT.


Q And had a little talk with her then?


~:Fl ·A WEL •


11~? ' FREDERIC KS •


12


13


14


15


16


17


18


19


20


21


22


23
YR. APPEL. Except.


24


He answer ed it.
25


26


i,8 • rn EDF:RICKS •


COURT·


Answer the question.
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1 MR. FREDERICKS' 1 said, "Did you have ali ttle talk wi th


2 her at that timo ll
, ·and that has not been answered yet.


3 A 1 had ali t t 1e dinr:er wi th her.


4 Q You had a little dinner With her. All right. And you


5 learnedat that time, you know now that Ml'S. Caplan has


6 r;6:t tad any employmen t in Chicago 6ir:ce she left San
•


7 Francisco, is that correct?


8 ME. Arl'EL. We obje-:: t to tha t on th e ground it io incoll1petm


9 irrelGvant and imn;aterial, not cross-Bxan-dnation.


10 MR. DA"S.DOW. It does not affect the issues of this case.


11 APPEL· Calls for hearsay, and does not affe~t the issues


12 of this case.


13 THE COL"R 7. Wha t has tha t to do 'AT i th his motives in taking


14 her to Cricago?


15 MR. FR EDE?l CKS. 'We wan t to shOw tha t ~lrs. Cctp 1ar, was taken


16 to Chicago by the defense in that case referred to an1 that


17 she has been kept by them there ever since, she has not


18 got a job, ani he,s not gone to work an1 she has been main


19 tained there by theni and has been so maintained ever since.


20 ~lR. BARROW. Wt:':.t has that to do With the issues here?


21 MR • APrEL. HO\'\' does th?_ t show ~,"r. Darrow gUil ty of anything?


22


23


24


25


26


it.R. FREDE?lCKS. We~ll, it ia a part of, it ahNIs she was


not tLlken out for the pt,lrpose he 'clains she was.


J\~R. ArrEL· EV9ry hotel IT,an I wherever she stopped, that fed


her, and soon, was a n ember of th e eonsp ir aey J a gener al


conspir aey •
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THE COlJR 7 .. Ob j ec t ion sus t ,:ti ne d.


BY ~,m. FREDKRICKS·. Q Well, :,'ir. Johannsen, you paid ~~r3.


Caplan!:> fare, bought her ticket, and 60 forth 7 A i did.


Q And paid all her expenses until you left her in Chicago?


A I di d.


Q And do you remember about how much, ab out, that an;oun ted
•


to? A No. 1 could give an estimate approximately.


Q. All right, estimate it. A About$175.00, 1 guess.
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1 Q Did you ever get that money back from any source?


2 A I put in my bi-:ll of ecpenses to my organizr.tion.


3 Q And that was a part of your bill of expenses, was it?


4 A Yes.


5 Q Vhat organization do you refer to? A state Buildings


6 Trades Council.


7 Q yes. B1t, B a matter of fact, that bill went into th e


8 :MC}Tamara defense fund, didn't it? A No sir.


9 lfR APPl'~L: We object to that.


10


11


12


Q


Q


Q


How? A No sir.


It did not? A No sir.


\Vho was it reimbursed you for that? A The secretary-


treasurer of the State; BUilding~ Trades.


facial expressions and his purring?


Does that go into th e record, your Honor, hisl[R APPEL:


A yes.


Is that part of this


That is O. A. Tveitmoe, isn't it?


13


14
1 Q


15 !
I


16


17


18


19


20


21


22


23


24


25


26


examination? I want to know if it is part of the eca111ina-


tion, if so, I want to object to it.


THE COURT: I don,t think the witness is offended by it.


A No, Oscar wants that information.


HR APP1J~L: I don ,t know whether it was purring or part of


the question.


lfR FREDERICKS: I have "Iived a long time, and I hope j.;Tr


Appel wrll B row up sometime.


TEE COURT: Any othercp.estions?


H R FREDERICKS : yeS, a few'i your Hono r; no t many.
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1 Q Vfuen did you last h ear from Urs Flora Caplan before


2 you v/ent down to til e mountains and took her East?


3 A Before I went to the mountains or before I went East?


4 Q How long 'b efore youv,ent to the mountains?


5 7vTR APFEL: we object upon the ground it has been fully cov-


6 e red.


7 ][\1 FREDERICKS: No, it has not been fully c overed. The


8 question was asked about it, and then objection was inter-


9 posed, end I vrithdrew the question.


10 THE COU1~: That is my recollection of the testimony.


11 What page are you referring to? However, it won't do any


12 . harm to get it cgain. Obj ection overruled.


13 UR APPEL: Exception. (Last question read by the r&-


14 porter. ) A Sometime. in June, I gu esSe


15 MR FREDERICKS: Had you heard from her aft er she v.ent


16 down to La Honda at all , either directly or indirectly,


17 through anyone els e? A No, not that I know of.. I might


18 have hrerdthat she was O.K.


19 Q Well, did you send VTork to her that you'!\ere coming to


20 get her? A No.


21 Q \Vhen you left in the machine, you~ere going dovm to


22 :rr rs C~.plan ' s, and came back \vi th Urs Caplan and the two


23 children and youy,ere only gone an hour. How long did it


24 take you to '{{alk dovm to th e camp? A About five minnt es.


25 Q About 5 minutes? A Not that long;. just -- dovm bel'


26 the road. You Cl;in see it from th e road.


Q You v.ere gone about an hour? A No, theyutv/rellyei.igiOR8:'iRN\Y
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1 an hour. I was dOvm in the camp.


2 Q You were gone.. Put it ei ther way you -want to. You


3 were gone from the road about an hour; in an hour's tim¥,


4 you\vere back 'wi th lrrs Caplan? A Yes.


5 Q Had you sent her any word to be ready for you? A No.


6 Q Hone at all. Vby didn't you? A It wasn't necessary.


7 She told me along in April, if I had an opportunity to


8 go East, she wanted to go with me.


9 Q You think it was better to go vdth her East than it


10 would be to s end her East by herself?


11 1rtllR APIE L : Wait a monent. That is irnmaerial- ~lat he


12 thought in that respect; it is immaterial.


13 THE COURT: Obj ection sustained.


141m FID:DERICYJ3: She was staying down fuere "Yi th Mr Mor-


15 ton, who is a brother-in-l1!r<v ofl,rr Tveitmoe,V2Bn't she?


16 A ]lorton a brother-in-l t'Wl 0 f Tvei tmoe?


17 Q Mr Eric norton? A Brother-in-Iw of Tveitmoe?


18 Q yes. A Not to my knowledge.


19 Q She vIas stayip.g down tie re with lfr Eric }Jorton?


20 A Yes, Morton VIas down there.


21 Q Well, lrrs Caplan VI as staying there \vi th Hr Uorton? -


22 A lIo rton was there every ye ar, every summe r.


23 Q I am not e-,sldng you' about any other summer but this


24 one. Mrs Capl~.n '[las staying down there vii th lforton,


25 ,\,'8sn 't sh e, thi s time?
- .


26 MR APFEL: He has testified to that.
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1 THE COURT: yes, he said yes.


2 lfR FREDERICKS: L didn't so understand. That is all I


3 \"i<ln t •


4


5


A


Q,


She was there, and so was Morton, of course.


That is not an answer to my question. she was there


6 and lrorton was t here and pos sibly there v,ere oth ers there


7 that had nothing to do with them. I am asking was she"not


8 stopping with Uorton? A Well, you can put it that way;


9 that is the same thing, I guess.


10 Q Do you mow J'. W. Bibby, a member of the executive


11 board from Alameda? A Suxe, I mow him well.


12 Q, J'. W. Bibby with you when you'fJ6nt doVJ1l there? A No


13 sir. I will give you the man t.hat was with me, if you


14


15 I


16


want it.


Q v~o was it? A


Q Who is Fred Cole?


Fred Cole.


A A member of the Iron-Workers'


17 Union.


18 And he mew where she was, did he? A Yes, he meYI
-'


19 ,,[here she was. I didn't mow mere the camp was.


20 Q How di d you mow that Fred Cole mew where Mrs Caplan


21 was? A Because he cemped there wery year himself.


22


23


24


25


26
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1 Q When did you find out that Fred Cole knew 'Nhere Mrs.


2 Caplan was?


3 Q Yes. A


A \Yhen did 1 find out that he knew?


1 wasn't concerned whether he knew or not.


me the


4 1 knew he knew °.'lherc the camp was.


5 Q You took him down'? A Took him dO'.~n to show


6 camp.


7 Q When did you learn--when did you meet Fred Cole on tha t


8 occasion first! A 1 went down to his house to get hin.•


9 Q pad he been dovm to the can:p that year? A 1 think he


10 had. 1 think he had come ba ck ..


11 Q Yes, just the day before, didn't he? A Not that 1 kno'.'\'


12 of. He can answer that better than 1 G:ID •


13 Q. Didn't he con:eback the day before and tell you thatshe


14 had been subpoenaed and took you down there to ge t her?


15 A No, h e di dn ' t .


16 Q Now, abou t J. W • Bibby, do you ren,e?:ber Where Bi':'by wus


17 o~ the last week of September this year?


18 MR. APrEL .. We object to that as irrnaterial, this exan:inatio


19 refers--


20 MR. FREDERICKS· All right, i will withdraw the question.


21 A 1 didn't keep tab on him.


22 Q Now, .J. V;. Ribby ',vas also ass is ting in th e d.ef ens e of th


23 UcNamaras, wasn't he?


24 A Pe can answer that 1 guess better than 1 can ..


TETCOUH'T. You W3.nt the aI1S1:er stricken out?


25


26


MB • ArT'F.L. Th:: t is no t :Jross-exaruination •
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1 A 1 am not speaking for any'tody else onthis wi tneGs stand.


2 MR. APrEL· 1 object--


3 THE COUR T. He says he don 1 t know •


MR. ArrEL' It is not cross-examin",tion, your Honor.


THE caUR T. Read th e 1 as it answer.


(Las t answer re3.d by the r epor ter. )


M3.. FREDERICKS. Well, Uro Bibby is a member of the Executive


Board and you are the business agent? A 1 am not the


business agent.


MR. APPEL. Orjected to as immaterial and net cross-exardna-


tion.


THE COURT· Is it preliminary?


:,m. APPEL· He can get him on the stand as his own witness.


1 t isn't pr eliminary, it is as kin g him for some thing that


he wants to show as -a substantive fact noN to be used here-


cO:1iplained to you about tee Burns detectives?


MR. FREDERICKS· I withdravl it for the present.


MR. F?ED~lCKS. When w as the last tirLe that Mrs. Caplan


M16wer stricken out.TEE COtRT. Objection sustdined.


over i-lgain.


MR • APPEL. Now, wait a mon;ent-_we object to his going


ever th"e same ground over and over, a~d aver and over and


Caplan looking for ycu, prepared for you? A No.


Q And she left wi th you for Chic8..go in an hour, that r igrt.


Q. At the tilLe you got down to the can",p there,was r.~rs.


after.
16


17


18


19


20


21


22


23


24


25


26







2234
1 l:'R. AP\,EL. Now, that has been all asked, ysur Honor, cover-


2 ed on cross-examin~tion.


3 THE COUR T 1 think i this. Obj e~ tion sus tained •


4 MR. FREDERICKS· Wh:.-', t did she say to you in her complaining?


5 MR. APrEL. Tte same obj ec tion; it has already been asked


6 and answered in full.


7 THE COURT. Object ion sus tained.


8 MR. FREDeRICKS. Q Viell, as a IIlatter offftct, '~;'. Johannsen,


9 all she ever told you W::iS that the Burns detectives were


10 try i ng to get her to tell 1ilher e her husband wae, is n 't that


11 correct? A That is not correct.


12 Q, Well, that is a part of what t~ey were trying to do, iBn


13 it?


14 MR. APrEL. Wait a II;or!.:ent--that is iisking for what somehody


15 els e Vias trying to do.


16 THE COTJRT. Objection sustained.


17 MR. FREDERICKS. That was gone into by trec~fendant.


18 MR. APPEL. . No .. 'N e as ked her what sh e said t


19 MR. FREDERICKS. Did the cour t rule?


20 THE COURT, Objection sustained.


were trying to do WQ.S to get her to tell where her husband·


apprehended as one of thoGecharged


Didn t t s he tell you that what they..-Q


Tt3.t W3.S asked a little while ago.


jOintly with the murder of the men who lost their lives when


the Times ':13.8 blown up, isn,t that what she told you?


EY UR. FREDERI CKS t


MR. ArrEL.


was 60 that he could be
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1 THE COUR T. Objection overruled.


2 MR. ArrEI.. Except.•


3 A Ttat was part of what s1:e told me.


4 MR. FREDERICKS. Q And one of t!oe reasons Why you took her


5 away was for fear she would te'l that she kne1N J. B.


6 McNamara under the nanle of Brice and Schmidt in San


7 Fr ancisco, and knew wh3. t they were do ing jus t pr ior to the


8 '!blowing up of the Times) iontt th9.t correct? A 1 am abso-


9 1utely certain she did not kno..v J. B. McNamara as J. B.


10 Brice.


11 Q How do you know she didn't knbw J. B. McNamara?


12 MB. APPEL. Now, that is imma ter ial)" your Honor. No'!'!, we


13 have gore into a discussion between them l that donttraffect


14 this defendant at all, wh:J.t she kne,y or didn't know, now


how does he know'?


1m • FREDERICKS' I Vl'ill ask him. 1 bave asked him how do


17 you know she didn't know J. B. Mc};amar9.? Did you know


18 J. B. McNamara? Did you kr:ow him in San Francisco?


19 TF E COUR T • I7hc:~ t is t1: e ques t ion?


20 MR. APPEL. Obj ected to as not cross-examine. tion •


thia time.


MR • FREDERICKS. 1 'Ni thdraw the question. That is all.


(After I' ecees. )


"T.Taveyou f u:.ishe d With the cross-exanlina tion


THE ~OlJRT. Gent1en;en of the jury) bearing in miI"J. yoU'


former adrr,onition we will t'ke a recess for 5 minutes at


THE COUR T·
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26







1 Captain?


2 MR. FREDERICKS. 1. have finis hed J your Honor.


3 THE COURT' 'Proceed With the redirect.
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1 REDIRECT EX.A!JCIN2!I ON


2 lrR APPEL: Jfr J"opannsen, you have been asked wi th respoot


3 to the number of times that you were here in Los Au~el es


4 <bring the progress ~nd pendency of the J.,fclTamara case.


5 Upon those occasions, do you remember \v'hether or not there


6 was an election pending here? A NO.


7 Q Do you remember whether or not an election had been


8 c aIled before that time, vmether 0 r no t you ,,;ere int erested
in some respects


9 in politi' cs ~or other?


10 lER FREDERICKS: We obj ec t to that on th e ground it is


11 leading and suggestive.


12 Tim COURT: It is fixing the date, it is leading, but harm-


13 less.


14 l!CR FREDERICKS: I do' not think it is for the purpos e of fix


15! ing the date.


16 THE COURT: I think your statement in regard to an el ection


17 is very indefinite, there are so many elections. Make it


18 more definite.


19 l~R /I..PPEL: I will put it thi s '''JaY: do you rem ember


20 whether or not U r Fredericks ....'as a candidate for District


26 TEE COURT: Obj ection overruled.


21 Attorney the fall before? A yes.


22 Q You were here at that time?


23 HR FREDERICKS: 'We obj ect to that on the ground it is


24 not redirect EXamination, incompetent, irrelevant and iJTI~"':1a-


25 terial.
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A I was before the grand jury at that time.


Q Did you visit -the District Attorney's office? A Well,


I was in FOrd's office.


Q Well, Hr Ford was representing the District Attorney?


A I suppose he was; I don't know.


Q Do you know how many time~ you visited Mr Ford's of


fice? A Just once.


Q Were you then interested in politics? A well, 'only


in the sense, we wanted to have Rogers removed from the


grand jury as a special prosecutor, and Joe l'ifolan, Who at


that time was a deputy sheriff, came to me and told me if


I Ylould go out and campaign for Fred.ericks dovm ~. t the


Labor Temple, he thought Fredericks \vas a pretty decent sort


of a fellow,' and he would be vvilline to remove Rogers af


otter tee election, from the grand jury, and I went vtith 1Tola


up to Ford's office and we talked with Ford, and Ford struc


me e.s a pretty decent sort of a fellow. lnyway, I was'im


pressed that if we could. ",' " reeloot Fredericks, tbgers


would be removed from the Grand Jury, so I went to the


Labor, Temple and asked all the boys to work for Fred-


e ricks.


Q You made the arranger.tent 'with lIr Ford? A I wouldn't


say that I made the - arrang ement with Mr Ford, not eractly; .


itv~s through Nolan I done the business.


Q. llit you did do something efter that meeting?


tainly. I went do...~m t.he line and got EVerybody to
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1 Fredericks.


2 And Rogers \Vas removed? A No. They gave me hell for


3 that efte~vards.


4 Q Now J when you took this woman J Urs Caplan to Chic '\So J


5 you remember whether or not .-- I don,t know Whether you


6 testifi ed to that or not J therefore I am going to ask you. .•


7 this question: whether or not you then instructed her to


8 report to the District Attorney's office here as to where


9 She was and as to y,hen she vvas to come here as a witness.


10 MR :EEREDERICKS: We obj ec t to th at on the ground it has al


II ready been gone into, and not redirect examination.


12 TIm COURT: Obj ection sustained.


13 'MOR APPEL: we offer to show by the wi tness that vhen he


14


15


16


17


18


19


20


21


22


23


took lrrs Caplan from California to Chic ago, that ""lhile he


knew that she had been SUbpoenaed, that I·rrs Caplan told


him that the <gents, or deputy sheriff in lady's clothes


the lady that vms here --- told. her they ';";Quld notify her


when she woul d be ne eded as a wi tne s s, and th at th e wi tne ss


upon that information beil~ given to him by Mrs Caplr~,


did instruct her to infonn the sheriff's office or the


District Attorney's office as to where she was so that she


c auld be notified to come whenever sl1 e was ne eded as a


vii. tness.


doubt about it, let him testi~J again.26


24 THE COURT: The court has sustain e:l the obj ection upon the


25 theory that the wi tnesshas so testified. If th ere is
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1 MR FREDERICKS: I think not only the witness, but cOllllsel


2 has added his testimony to it.


3
.


THE COURT: If the re is any s erions doubt, let him testify


4 again.


5 MR APPEL: IS it stipulated he so testified?


6 I\[R FREDERICKS: We ,....ill stipnlat e to nothing •
•


7 THE COURT: Let him answer the question; that is the short-
I


8 est '.'ray.


9 A She asked me as to ,''Jhether she woul d, get into any


10


11


12


13


14


15


16


17


conflict with the authori ties because she perhaps wanted


to come back to California some time, and she also inform-


e d me when she ,,-ras served ,Yi t h th e subpoena, she ';flaS


served the Sfu~e as the rest of them, vdth the instruc-


tion not to go to Los Angeles until she received a tele-


graph from J"ohn D. Fredericks, and I advised her that upon


the completion of the jury in the Mcnamara trial, to notify


the District Attorney as to her whereabouts and ~..scertain


18 a s to when she might be wanted. ~e is still '.'\.e.i ting for


19


20


21


22


23


24


25


26


that telegram.
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1 MR. FREDERICKS. So is the Dis tr i:~ t At torney •


2 MR. APPEL. That is. all.


3 MR. FREDERICKS. That is all.


4 THE COURT. Th:l.t is all.


5 MR. APPEL. Now, then, your Honor, iIi-going over the testi-


6 mony of the chauffeur here, 1 found he had tes tified in


7 reference to the payment of the. machim they used in taking


8 t~rs. Caplan to Nevada, ,:md the wi tness her e has also tea t i-


9 fied in reference to that satisfactorily to us, and that


10 fact beirg in the record we do not think it necessary to


11 pu t Mr. Tveitmoe on the stand to testify the same facts,


12 so that we, so far as this is sue is con-aerned, submi tit


13 temporar ily •


14 MR • FREDERI CKS' You are no t going to put Mr. Tvei tmoe on?


15' MR. APPEL. 1 just rr;ade a 6tatement, if you understand it,


16 you have the benefit of it. You understand it.


17 UR. FREDERICKS. Of course, counsel should haye given us som


18 notice of that. We are preparing here to go on. Now, it


19 lea'les us VI i thoutaw i tness .and we wi 11 have to have a


20 moment's consultation, your Honor.


21 TEE COTJRT. All right. You rr,ay have it.


~m. FREDERICKS' Mr. Tyei tmoe is here and we wi 11 put rim


1IR. FORD· Y8S •


on. T;~-ke the stand.


1 '.vill have to ask y:ur Hon~:ft to excuse me.


MR.n"OGE~S. On the same matter?


MR • ROGERS.


22


23


24


25


26
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1


2


3


4


5


6


7


8


9


THE COURT· Very 1,':el1.


MR • ROGERS. On th~ B arne mat ter?


kiR • FREDF.RICKS· par~ia1ly, not entirely.


MR. FORD· Largely' that, maybe some other matters.


O. A. T VEl T.M 0 E,


a witness called o~ ben~alf of the People, having first been


j , dUly sworn, testified as follows:


10 MR. FORD. 1 will ask your Honor to read Section 1324 of the


11 Penal Code to the witness.


12 THE COURT. Mr. Tveitmoe, at the request of the District


13


14


15


Attorney, I will read you Section 1324 of the Penal Cede


~61 this state, which reads as follows:


"1324. New Witnesses. Competency of--Refusal to


16 Answer. n


17 MR APrFL· iVai t a nJOlr;en t, your Honor.


18 IliR. DArROVI. 1 see no occas ion forreading this.


19 MP. APPEL. We obje8t to the Court reading anything to the


20 witness. He is a witness called forth here to answer ques


21 ticns of the Ristrict Attorney, and now tte Dist.rict Attor


22 ney l' eques ts ym:cr: Honor to l' ead a section of th e Co::l ether e


23 ",7hich we all know applies toa~comp1ices" and they want to


24 rr:ake it appear here by the situ-'J.tion, indicated here before


25 the jury, that not only they ccnsider him an acconp1ice of


26 :.!r. Darrow heTe, but your Honor considers him an accoIT,p1ice
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1 of ;.:r. Darrow. The only tirLe "lihen tha.t Section ought to be


2 read to a witness is at any time 'Nhene'Tcr any questions


3 would be asked of the witness, if ever, any question is


4 asked him in which he hirrseJf clairr:s a privilege, and we


5 do certainly object to any exhibition here, or any mani


6 f es ta tion upon the par t of the cour t or upon the par t of
I


the I


7 District Attorney establishing prima facie the fact that he


8 is at once taken for granted to be an accomplice of the


9 defendant upon any matter or thing, and your Fonor wi 11 see


10 th'J.t that assumption is correct. If ;.~r. Tveitmoe were nan:ed


11 in an indictment here, or if it was a lr.atter which was ad-


12 n;itted in court t~at any act that he did, and anything he


13 said made him an ccomplice of the defendant here and he


14 refused to answer anY1uestion upon the ground that he


15 might Lncriminate himself, 1 say it is right, but 1 say it


16 is not correct, it is not right, it io not just, to give


17 this jury the impression now, ItHere cones one of the c~on


18 spratore,' and we want him to testify and we are going to


19 read him this section and we will aasune th at he i3 an


20 accomplice of the defendant." 1 say, we object to an ex-


21 hibition of that kind or to any assuli.ption of that fact


22 as prejud.icial to the rights of the defenda.nt.


23 UR. FREDF.TI leKS. Jus t a .mon en t, your Honor. Ther e is a


po in t 1 'Nould like to cor,s ul t .


'.Ye would ask trs. t that be read to him anyNay.


24


25


26


•rrs. FORD 1 think the section explains it, your Honor, and







1
•


MR • FREDF:RICKS. JU3 t a !nomen t, your Honor.
22~


2 THE COTJRT' It is' somewhat long and it might be welT for


3 the jury to retire \yhilc it is being read.


4 MR. FPEDERIGKS. Jus t a momen t. We would like a little


5 further time to consider this matter. There is another


6 Witness 1 can put on.


7 fu'R. FORD· We ask tr::i t be be cons id er ed under subpoena.


8 THE CO LlR T. All r i gh t tI


9 TIlE V!lTNESS. lJr. Fredericks, do you'iVant me here this after-


1 guess about 6 0 t clock.


Yes, 1 intended to get away this afternoon?


All right.


10


11


12


13


14


15


16


noon?


•
MR • FREDERICKS


THE WI TNESS.


MR • FR F.DERIC YoS •


THE WITNESS.


MR _ FREDERIC AS-


TEEWI TNESS •


Did you want to get away this afternoon?


What time soes your train go?


1 will see you at 2 o'clock.


(Witness leaves stand.)


:17 MR. FREDERICKS- 1 am not sure we have another.witnes~, but


18 wear e tr y ing to accoH:modate them as much as pass ibl e •


~19 will call ::'r. Breed.


:20


:21


:22


:23


24


1


25


26
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c. L. Bried.


avenue.


San Francisco.


A 3786 Twentieth street, San


C. L. BRIED, a witness called on behalf of


the prosecution, being first duly sworn, testified e.S fol


lows:


Q, VJ'hat is your business? A I am manager of a Taxicab


Company.


Q,What Taxicab Company? A The Alco Taxicab Company.


Q, \~ere is their place of business? A 360 Golden Gate


Q During the months of July and August, did you employ


a chauffeur 'by the name of Ualcomb Lou,ghead? A yes sir.


Q, Do you remember the occasion of Loughead taking a trip


to Reno, Nevada? A well, not particularly. I remember


th ere ViaS a t rip taken.


Q, You :::,mmember there was a trip taken? A I didn t t know


at the time vmere it went, but there vIas a cOlmtry trip


taken in July.


Q You are the man~er- of the concern? A Yes sir.


Q, And as such have char,ge of the business, the employment


of the men, the keeping of the books and so forth;- super'


vision of it all? A yes sir.


DIRECT EXMnINATION


;,fR ]URn: What is y:our name? A


Q, Hov! old are you? A 33.


Q, \Vb. ere do you reside? A


Q, State the number please?


Francisco.
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Q At that time did you have an account with o. E. Tveit


moe? A yes sir•.


Q What was the amount charged for that trip of Jvrr Lough


ead' s?


}JfR APIEL: wait a moment. We object on the ground it is


incompetent, irrEil. evant and ~mmaterial, that it calls


for the contents of an account, no foundation laid for the


introduction of the evidence; the vii tness has not been


ShovVIl to have any knovrledge of the facts upon vfhich the en


try was made, or to have been the enterer or autho~ of


the entry.


THE COURT: Objection overruled.


lJfR APJEL: We take an exc ept ion.


A Kindly repeat the qu estion. (Last question read by


the reporter.) A I believe it was $200.


7JR FOB.D: Do you recall that you had any· discussion as to


the amotmt at that time?


}TR APPEL: Wait a moment. We object upon the ground it


c aIls for hearsay; it is immaterial.


THE COURT: Obj ection uverruled. The Yritness is directed


to answer the question yes or no.


A I beli eve there \vas.


Ira roW: ilJho fixed.the amonnt at $200? A I did.


UR APPEL: Wait a moment.


THE COURT: Strike out the answer for the purpose of the


obj ection.
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1 'MR .APPEL: Obj ected to upon the ground it is incompetent,


2 iTelevant and immaterial for any purpose whatsoever.


3 THE COURT: Overruled.


4 MR APPEL: We take an exception.


5 THE COURr: Restore th e answer.


6 HR FORD: How did lJr Tveitmoe pay his ~count; by check or
•


7 by cash?


8 1m APPEL: Wait a moment. we object upon theground it is


9 incompetent, irrel evant and immaterial for any purpose


10 vmatsoever; hearsay, not connected with the .defendant;


11 collateral to any issue in this case.


12 THE COURT: Obj ection overruled.


131m APPEL: We take an exception.


14 A Paid it by check.


15 YR FORD: Who paid for this trip that Malcomb Loughead


16 took -- this $200-trip to Reno, Nevada?


17 r,ffi ROGERS: He didn't testify it "."as Reno, nevada.


18 UR FORD: I withdraw the question. The ~~200-trip you re-


19 f erred to as the one that Hr Loughead returned on August


20 1st, 1911? A I believe that was the date, along that


21 time.


22


23


Who paid for tha t trip? A It i'JaS paid by 1Er Tvei tmoe.


O. A. Tveitmoe? .A . yes sir.


24 1m FORD: That is all.


25


26
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CROSS-Ex:AJlHUATIO}T


A No sir.


I think the witness' answer vdll ansvver it.


. your question so he will underst and it.


A No sir.


"mat I want to know is this: did you see Mr


personally the p~ent?


Q, Then you didn't see Mr Tveitmoe make the payment?


MR APPEL: Uo foundation laid. We take an ecc epti on.


}ToVI , did yOll -- d~~ yr Tveitmoe pass over to you


Tveitmoe at the time of the payment; did you see him at


the moment of the pl\Y1l1ent? A No sir.


THE COURT: I think he can answer th e question. He says


now he doesn't just know '.vhat you mean. Go ahead; make


MR APFEL:


you? A Well, the check --


Q, Just· answer my question, did he make it personally to


you? A Well I don't quite understand.,
Q, Well, did he come


MR FORD: The vdtness is entitled to answer the question.


l\ffi APPEL: Di d l[r ·Tvei tmoe make the p<:\yment pe rsonall:r to


]aR APPEL: we move to strike out the testimony af the vJit


ness that Mr Tvei tmoe made th e payment in qu astion, on


the grourd it is only an assumption or opinion of the wit


ness, and not a matter \vi thin his ovm knowl edge.


THE COURr: 1fotion to strike out denied.
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Novf, did you -- they asked you something about a charge;


vhat the charge was, and the amount of the Charge, and
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1 you stated that the char(f,e was maie to UrTVettmoe; is that .


2 right? A yeS siI'.


3 Q By that, you mean that the charge was made on the books


4 to:Mr Tvei tmoe? A yeS sir.
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ordered it entered.


the n:at ter 7 A You mean visi t me'?


Q Did you make the charge yourself personally? A 1


A Yes, sir


difference between being subpoenaed and


A ITo, sir,


A In San Francisco.


11le take an exception.


A ~ell, I was subpoenaed, no one visitcd--


You kn07!


testified to what the charge was in ·some book?


Q Yes,


an interview'?


MR • APT'FL.


Q No one talked to you before you testified in t~is case?


A . Yes, th ey did.


!


I
Q Now, since the transaction to wrich you have testified I


I
to has anyone visited you and asked you vihat you 1"no71 about


Q No one interviewed you? A No, sir.


it is incorr.petent, ~ .' irreli3vant and immaterial and hear-


Q And when you testified to what the charge was you


sonally? A 1 did not.


Q Sir? A No, sir.


Q Vla8 1.:r. Tveitrroe present when you directed the charge to


be made to l;;i. Tveitrroe? A No, sir.


Q. Where'?


Q No, no, you answer rr.y queo tion: Did you make it per-


was or any matter in reference thereto on the ground that


no foundation was laid for the introduction of the evidence;


say 2::.nd not the best evidence.


THE COlJRT' Motion to strike out is denied.


witness as to the con ten ts of the book and wh at tlo e char ge


!viR. AT'T'EL. We Irove to s tr ike out tb e te3 tinJony of th e
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Q Vlho? A The Department of Justice.


Q The Department Df Jus tice? The whole Department


1


2


3 san Francisco and 3.sked you? A Tr.e Department of


22S~
I


carr.e to I


Jus tic e. I


4 Q. Fro m VI :lshing ton? A' Was hing ton, D.C., l' epresen ted by


5 JUdge Harrington.


6 Q Judge Harr ington? . A Yes, sir.


7 Q And the Depar tn,ent of Jus tice moved to San Francis~o and


8 asked you? A Well, he represented it, yes, sir •


9 Q iudge Harrington, who is JUdge Harrington? A He re-


10 presented the Departllient of Justice at San Francisco.


11 Q You mean the Federal auttori ties? A Yes sir.


12 Q. Was he alone or was te wi tr. any detective? A 1 believe


13 he had a stenographer wi th him.


14 Q VItaE was that? A Why, to the bec'3t of nlY knowledrre it


15 was in tte latter part of January.


16 Q T"::io year'? A Tria year.


17 Q, Of thio year? A Yes, sir.


18 Q Did yeu uttend the Federal grand jury? A tro, sir.


19 Q Did you go to Indianapolis? A No, sir.


20


21


22


23


24


25


26


Q. Before that time was any Burns nian up there to see you?


A No, sir.


Q. Didntt see any Burns agent ttere7 A No, sir •


t.:n. A7'PEL. ThOi t is all.
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2 was called as a w~tness on behalf of the prosecution, having


3 first been duly sworn, teatified ao follows:


4 DIRECT EXAMINATION


5 BY MR. FREDERI CKS. Q George~ Pehro, where do you live,


6 Mr. Behm, where is your horne? A rortage, Wisconsin.


7 Q And what is your business or occupa.tion? A 1 am a loco-


8 motive engineer but 1 live on a farm.


9 Q Ho\'! long have you be en a locomo ti ve engineer? A 1 have


10 been a locomotive engineer about 22 years.


11 Q, What railroad are you with? A Y8.s,sir. C'I:'icago, Mil-


12 ',vaukee & St .. Paul.


13 Do you know '0 ... A. ,£ v 18 •, McManigal? A yes, sir.


14 Q Is he any, relative of yours'? A Ye6, sir, he is n',y si8-


15 tor 1 s boy.


16 Q Your sister '8 boy? A Yes, sir.


17 Q Y0ur nephew. A Ye~ sir.


18 Q How long have you known brtie McManigal? A Since the
\


19 my of his bir:h.


20 Q. "lery intinately? A Y8S, sir, up to two years--until


21 '79, when 1 left hone.


22 Q The answer is not jus t inteligi ble to me. Por:r long


23 have you kno1m hirr ~nti~fJately? A Well, 1 kno'lln hini ever


24 since hio birtb until ''79 vihen 1 carLe ',vest, and 1 'beer:


26 Q Pow far io your horr,e from his ho [Le? A We 1] ,


ville Ohio to Portage, it p abcut 500 n,iJes"calrtted
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I
After you left home and went out to Wisconsin to liveQ


1


2


3 and established your hon'e there, state w1;ether or not you


4 saw McM311igal occasior.al1y, Ortie McManigal? A Yes, as 1


5 went home on IY,y visits I always met hilL w1;en he Wi.:t.S a boy


6 and on up to the time after he went to the war. After he


7 went to the war he come out to my place just on a visit.


8 Q How long did he stay? A Well, he made his home wi tb Ire


9 about 18 months, :::'8 near as 1 can figure now.


10 Q, And that was about when? Ihe war you have been r eferr ing


11 to was the Spanieh-Arreric9..n war? A 'Tre Spanish-Arrcrican


12 war, yes.


13 Q L fl,edia te 1y after that? A lrl1n';e dia tely after that.


14 Q When did youfirst hear that he had been arrested, if


15 ever, in connection ·.vi th the dynami ting charges against the


16 McNamar as?


17 MR. ROGERS: Objected to as inconpetent, irre1evant and


18 immaterial, and not Within the issues, and no foundation


19 laid.


20 ~m. roRD • T'r eli IT: i nar y .


21 TYE COURT· Objection overruled.


22 rfR. ROCESS. Exception.


23


24


25


26


!liB • FFlF.I'FPIGKS. Q Ans'Ner the question 0


A T~~t is along in Epril, 1911.


Q You unders tund, ',:1'. Behm,--


THE COURT· ,JU:3t a n.on~ent. \That is the trouble '&
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1 THE BAILIFF. 1 cannot open the window until 1 get the


2 jani tor.


3 MR. FREDERICKS. Q You understand, :,;r. Behm, 1 arc asking


4 you about the time you heard he had been arr eated, that iO,


5 when the infoIl11Stion came to your A Throue;h the paper.


6 Q Now, at that tirre where were you? A 1 was on rry run
•


7 be twe en Por tage and La c:r 08S e.


8 Q Do you know Ortie UcManiga.l'8 Yvife'? Aves, sir.


9
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21
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26
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Q Had you met her before you heard of McManigalts ar-


rest? A No, not.--


Q Had you ever met her before the time .men you heard


that McManigal was arrested; rere you acquainted with her


before that? A Oh, yes, well acquainted 'llith her. She


worked in I!IY family as a girl •
•


Q .And did you knOVI v,l1ere they lived in Chic~go, artie 1.Tc-


1;Tanig al and his wife and family? A yes, I did.


Q NOV/, did youwer meet Clarence Darrow, thedefendant


in this case? A yes sir.


Q Do you remember when and Ylh ere you met him first?


A At his residence, as I understand, on Sixtieth


street, in Chic aSo.


Q And when was that wi th reference to the time \vhEn you


first heard of l~cUanigalts arrest? AO The first time I eve


met him VIas just a year <;go today.


Q A year ago today. This is the 18th of June. A 18th


of June.


Q At the time and place you have indicated? A yes.


Q What day of the week y:as it? A On Sunday.


Q And hoyt did you come to go there?


lfR ROGERS: That is obj ected to as calling for a conclu


sion or opinion; incomtetent and no foundation laid; ir


relevant and immaterial.


TEE COURT: Obj ~tion sustained.


UR FREDERICKS: Why did you goth ere?
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1 MR ROGERS: The same obj ection as just stated to the last


2 question.


3 1m FREDERICKS: I think it is material, your Honor, to· show


4 whether he 'Nas sent for.


5 THE COURT: He may state what occurred.


6 1m FREDERICKS: This was before hegot there•
•


7 THE COURi': His sec 'c'et reasons \vould not bee ompe t ent.


8 1m FRFJ)ERICJill : No) I am not asking. But:he got a t ele-


9


10


graph or a telephone or a letter; that would be competent


to shoY! that ,he came tl1ere in response to something of
\


11 t ha t kind.


12 I THE COURP: Well) ask him that.


131m FREDERICKS: Well) that would be Ie ading.


14 THE COURT: Not leading to ask a wi tness what occurred.


15 1,fR FRED ERICKS: What occurred just prior to your going to


16 Darrov7' s house that indue ed you to go there -- caused you


17 to go there?


18 ],fR ROGERS: Objected to as calling fora conclusion or opin


19 ion. State what occurred immediately before.


20 UR FREDERICKS: yes; then- he must narrate everything that.,


21 was done from 6 o'clock in the mon1ing until 10 o'clock at


22 night.


I got a telegraph message.


23 ].1R ROGERS: Exception.'


24 ]vfR FREDEHICKS: Read th e question.


25 (Last question read by the rer:orter.)


26 A
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1 Q From whom? A From Urs I1t'c1ranigal.


2 Q NOVI, after yoP got that telegraph mess~e, "hat did


3 you do? A Well, I went in on my run


4 UR:OGERS: IS that telegram still in existence, may I in


5 quire?


6 MR FREDERICKS: I think I have a question before th e wi t


7 ness.


8 },fR ROGERS: I move to strike out the contents of the tele


9 g ram, as not the best evi dene e, and as incomIIDt ent, and


10 s ec ondary •


11 llR FOB]): He stated the fact that he had received the


12 telegram without stating anything about its contents.


13 Its contents have not been introduced ~et.


14 THE COURT: Obj ec tion sustained.


15 MR FREDERICKS:. Obj ection to what?


16 THE COURT: Uotion to strike out the answer is granted.


17 MR FREDERIC}m: Now, let,s see what the question and answel


18 is that vIas stricken out.


19 THE COUlli': Read it.


20 (Last question and part of answer as given, read by the


21 reporter. )


22 ~I:"R ROGERS: The motion is directed to the question'· just


23 before the one read .by ·the reporter.)


24 1.'fR FREDERICKS: Let's have that read.


25 (Q.uestion as indic ated read by the reporter.)


26 l!rR ROGERS: That is the question and answer.
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1 MR FBEDERICKS: Now, letts see 'what question they want


2 strieken out. I ~ontt unde rstand it.


3 UR ROGERS: I move to strike out the question, "From 'Whom


4 di d you reG eiv e the t ~l eg ram?~ That is the purport of


5 the two questions. If the telegram is in existence it


6 certainly is the best evidentf'e.
• One cannotlmow who sent


7


8


9


10


11


121


13
1


14


a telegram exc ept from the contents of the mess~e :itself.


One is not pr esent when the tel €gram is sent, t hefefore,


the contents are all that give anyone a basi,S for saying


anything •


1fLR FREDERICKS: If the court understands that -- is that


th e question th e court struck out?


TEE COURT: The cou:-t is entirely satisfied with its


ruling •


15 ~R FRE DERICKS: That vms the question and answer stricken


16 tou •


17 TEE COURI': yes sir. That question taken in connection


vdth the conversation calling for the contents of a docu-


Now, after youo;ot this telegram, 1J[r Behm, where did you'


Milwaukee on No.2.


A Oh, I went in on my return to


I know ';.l1e re it is. I know wh ere I arn.


I got this tele~ram at Portage.A


Where did you ~o?Q.


ment, if it is in evidenc e.


go?


HR FREDERICY,s:


18
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A Went to
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1


Milwaukee on Number I


ther e and n.et l1erman SwanJ
I
I
I
i


I


I


He told nie 1 shou] d stay thereA


A 1 arrived in


it out.


ITo o'bj ee tion •


1 move to strike out that st~tement as not


Str ike


name is HernJan Swantz.


(jOUR T •


FnED~ l~KS'


HerLun Swantz, and when you go


think his


tten what did you do?


Mrs. McManigaltG residence.


2 and 1 took train S6 to Chicago.


Mr8. I,~cManigaJ 1 s bro ther •


incompetent, no foundat~on ~ aLi, irrelevant and inrraterial.


BY li~ • FRF.rF'P leKS. Vlha t did you Cio af tcr you had stayed
n:essage


tbere a while? A 1 received a telerhone/fro~. Wrs. Mc-


THE


Q, 'Nha t is her tr otb ar t s rl.ame? A Hern;an, 1 th ink., 1 ain 1 t


Q. Where eli d yougo when you got to Chicago?


Q Did you--whom did you meet there, if anyone? A 1 met


Q And Mrs. McManigal? A Sbe Vias net at home.


i:iR •


responsit,e to the question.


Q Did you recognize the p~rty that telep~oned to


Q H.-;rrr.an. Is that his firs t name or las t time? A 1


ME. ROGE?S. 1 nove to strike Out the amr;:er as hearsay,


MR • FR EDFP 1 C'KS. Vie:: 1, 1 rJi} 1 ask ano t're er ::1 ues ti on •


Q


Q And then where?


until 1 got a telephone.


UTI • !10GEPS·


sure.


16p 1
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1 Mc i\~anigal ? A 1 did.


2 MR. BOGEnS. The qJ.n,e objection.


3 TPE ("CURT. Do you W~J.l t a rU!ing on your other objection?


4 MR • no GEnS • Ye f::J , sir.


5 TIfE COURT. Objectlon overruled.


6 I the 1 uat Cluestion is overruled.


ion
Likewise, tbe object/to


7 MR. ROGERS. F.xc ep t ion.


8 BY !viR. F?EDERICKS· lJo;v, ~,!ro Berm, after .e;ettins the telegl'am


9 wher e did YOt, go, if anywher e? A Trey told rre 1 should


10 go down and take the IJlinois Central and out to 60th


11 6 treet.


12 Q Jus t ami t wba t they told you.


13 I.m. ROGI\RS. 1 IToye to strike that out as hearsay.


14 THE COURT· StrHe out what was said.


15 BY 1/R. FRBm~'P1CKS. Q ';.'1',ere did you go'? A 1 'lJent eDt to


16 60tb street and 1 '..ms met tbere by Mrs. rcManie;al, ;,~r.


17 McManigal, Ortie McManigal's fJ.thcr, and :,ir. Harring-


18


19


ton.


THE COUR T • Ana '~r. ;VhOf


20 A And :.:r. 'Parr ington •


Q" V!here '.'181"0 yeu n.et by then":'? A 60th street depot, that


Q, And tron wtcre? A Took rr,e over to ' r~, Darrow's place.;'1'" ...


Q 1[lho a]l v·;erl ~ to '1,_ [arrow's place'? A Nrs ~",,"., ' 1.,,,.. . "i:"""'<.l.nl~a ,


is w1',ere tr;ey get off at the end.


Earl' ington •


21


22


23


24


25


26







1


2


2261
Q That is, \~:'. McManigal, you refer to as Ortiets father?


A artie's father.


~,~ When YOLl got to !.~:-. Darrow's bouse, state WhOIYl youll'et


4 ther e, s ta te vlhetrJer or not you me t :~r. Darrow th er e. A 1


5


6


7


8


9


met ~Jr. Darrow there, 1 was introduced to hini.


Q \:1.iC1S that the first time you ever Irlet him? A The first


tin:e 1 ever saw the man.


Q State whether or not youand',!r. Darrow and Uri Harrington


and Mrs. McManigaJ, the wife of artie and Mr. McManigal,


Ortie McManigal's father, had a conversation there tbat
10
'11:"/ rr:orning?


rrR • APPEL.
12


A We did.


W:ti t a n.onen t--


it was along about "1 lot clock, as near as 1 can ren;en:ber th e
13,


14


Q,- I said that morning-- i 'v"::U3 it rr.orning or afternoon'7 A Well


t inJe of day.
15 I


! Q
16


:.:1'. Behm, state whether or not you had a conversation


MR. ArrEl .. ~'Jait a rrJcment. We obje~t to that on tbe ground


collateral to any issue in this case; does not tend in the


it is incompe ten~, irr e1 evan t and in.~:ateria1 ; it ish ear say


Read it


McManigal and iriregard to [,Btti g


or statenienty Ansner ttat yes


TPE COURT. Obj ec tion overrul cd 0


or no.


BY !.P • FREDEPICKS. Ansrier the q, ue;; tion.


~.'R • Al"lT'EI.. 7.e except.


slightest degree to prove or disprove any elellient of the


offense charged in the indk tment, and no foundation laid.


with them in regard to Ortie
17


,hin: to chaLge his confession
18
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23


24
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1 Ropor ter.


2 MR 0 APPEL. 1 IT-igtt add to that, it is very leading and


3 very sugges tive •


4 THE COURT. Objection overruled.


5 MR. APPF:L • F'xcepti on •


6 (Question read. )


7 A YeG, sir.


8 BY r,~. FREDER.ICKS· Q Relate that conversation.


9 1m. APPEL· The 8 arne 0 bj e8 tion--


10 MR. FEEDERICKS. I'! i thdr aw that.


11 Q State who was present during that conversation?


12 A Mr s. Md.~anigal, ;/'1'. parr ington, ;i~r. McM&rdgal and ;,:r.


13 Darr ow.


14 MR. 'POGE'RS. May 1 inquir e whether or no t the da. te of this


15 alleged conversation has been fixed?
Sunday


16 MR. FREDEP.ICKS· Yes, /the lEth of June.


17 THE COURT· Yes, 1 so understand it.


18 MR. ROGERS •. Tte, 18th of something, of June or July?


19 1\:'R' FREDL:RICKS. June.


20 THE C01JRT. The witness stated just a year ago today.


21 MR. ROGERS. Oh.


22 BY I,m. FPEDE~lCKS. Q. Relate that conversation, i,~r. 'Rohm, in


23 80 far as it refers to ~he ~uestior: 1 ha~te asked yeu, 3nd


24 in 80 far as it refers to the cbanging of t1"'e te2 tinony of'


25 Ortie Mcr::anigal, and What, if anytring" you '.vere to do in


26 cor:ne 8tion V/ i th it.
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1 MR: APrEL· We object to tr~at onthe ground it is in80rnpetent


2 irrelevant and in,n:aterial;. it is hearsay; collateral to


3 any issue inthe case; it has nothing to do with the case or


4 the offense charged in the indictnlent; ~o foundation laid.


5 And, we specifjcally object to the assumption in the ques-


6 tion that there was any testinlony of Ortie McManigal then


7 in existence or any confession, or that the Witness ever


8 heard of it or knew it or that ei ther of the parties then


9 present ever heard it or knew it. It assun~es a state of


10 facts, the existence of facta, not_t estified to by the 'Nit-


11 ness, not shown to be Within the knowledge of tb.e witness


12 or of anyone else.
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1 lJR FBEDERICKS: As to theassumption of --


2 THE COURr: Object.i.on <Nerruled.


3 J1m APPEL: We exc ept •


4 (Last question read.)
•


5 l!TR HOGERS: Would your Honor pannit us a suggestion?


6 THE COUIn': yes.


7 MR ROGERS: I think it is a fact undisputed that Ortie


8 McManigal had not testified before that time, andtfhis tes-


9 timony" is certainly a misnomer.


10 THE COURr: The question is as to the conversation.


11 HR FREDERICKS: ortie licManigal,s name is on the indict-
I


12 I ment as a witness in this case a month earlier.


13 TEE COURT: I don,t see any materiality as to its exist-


14 ence at that time or not, although the conversation is


15 competent at -that time. Obj action overrul ed.


161m ROGERS: The conversation may be, but th e use of the wor


17 "testimony" is not. Very well.


1..1R FREDERICKS: It is rather a long question, and as th e


court has indicated, it is proper and should ~e answered,


and I \rlll ask the witness though, to suspend the answer


to that question, ~nd I will ask him:


18


19


20


21


22 Q State, 1fr Behm, vmether or not you had heard through


23 public rumor, and the public press and general notoriety


24 that Ortie 1TclIanigal had made a confession of the offenses


25 with which he was jointly charged with the 1JclTamaras,


26 state ';hether or not you h~d heard that and understood
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1 at that time?


2 MR AFlEL: We obj ect to that upon the ground it is inc om


3 petent, i rrel want and immaterial; hearsay; th ere is no


4 foundation laid, and in'el~ant to any issue in this case.


5 THE COURi': Obj ection OJ erruled.


6 ]\IR FRlmERICKS: Read th e question •
•


7 l!R APPEL: We exc ept.


8 (Last question read.)


9 A I did. All I know was what I read in the paper.


10 l[R FREDERICKS: Now, then» state, 1fr Behm, th e conversation


11 t hat I asked you for in th e pt' evious question.


12 THE COURr: I think we might have that after adj ournment.
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(Jury admonished.)


The Court will now adjourn until 2 o'clock this after-


noon.
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WEDNESDAY, JULY 3, 1912; 10 A.M.'\


Defendant in court 1\;ith counsel. Jury called; all pre- "


sent. Case resumed.


5 MR. ROGERS. Your Honor please, on yesterday an incident


6 occurred which after due deliberation and considera.tion


7 and thought, after a perusal of the written record to which


8 1 call your Honor's attention--


9 THE COURT. What page?


10 MR. ROGERS. 3603; the defendant deems it to be necessary


11 to be brought to your Honor's "attention at this time.


12 1 call your Honor's attention to the statement made in


13 lines 1 to 8 of page 3603. Now, if your Honor please,


Honor please, that in the long work of this trial there
~


1 might say, if yourmean what they do now appear to mean.


while at first sight, and doubtless under first in~ression,


it would. not appear that your Honor meant by that statement


a cr i tic ism of the course of the defendant in taking objec


tions, in making objections and taking exceptions, yet it


is susceptible of that construction, and to ree last night


before reading the words as they have been extended by your


Eonor's shorthand reporter, 1 first thought they could not


was divided up among us for the sake of convenience, and for


the sake of the better work on all parts, various things


to be done, ~nd to Mr. Appel was delegated the wor k of


making objections and taking exceptions to what we deemed
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to be improper evidence, improper remarks of counsel and I
improper rUlings of the court. It is an ungrateful task,


it is one which no lawyer wants to do, and Mr. Appel took


it because to me had been delegated the cross-examination


of the witnesses to a large extent, and to Mu Geisler and


to Mr. Dehm had been delegated some of the work of the pre


paration of the case from a legal standpoint, and ~r. Dehm


so~e of the work of the presentation of the defendant's


case when it shall come, and to Mr. Appel there was delegate


what I call a very ungrateful task, one which I would not


want under any conditions or circumstances, and yet one


which it is absolutely necessary that some man shall do.


Whether Mr. Appel has done his duty or not is not the ques


tion here. To us he appears to have done his duty in


taking objections and in many oases we unite and 1 speak


for all counsel for the defendant, he has done his duty


exceedingly well, because we believe there have been many


instances here of most prejudicial error, prejudioial to


the rights of the defendant, prejudicial to his starting


before the jury and prejudicial, if your Honor please, to


his substantial standing as a defendant in this court.


Now, your Honor,says in that,it is not necessary for me to
not


read it, bu t your Honor sees fit to say to Mr. Appel/to


rim personally, but to the defendant and all of us, that


what Ur. Appel did yesterday was the culmination of a long


series of disorderly conduct--of similar disorderly condu
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2


1 have been deliberating over the matter and 1 think


have reached a very calm cons idera tion of it, and it


136~
is not·


3 right that this defendant should stand before this jury


4 with a statanent made by your Honor that Mr. Appel IS conduct


5 .in making objections and taking exceptions has been dis-


6 orderly 0 If your Honor please~ 1 have never seen so many


7 attempts to introduce eVidence, which 1 regarded as outside


8 of the record and as inadmissible in a criminal case, as 1


9 have seen in this case, and Mr. Appel ~ at times, it may be ~


10 bas been vehement in his objections and has been vehenient . I~
II


11 in his arguments, but it is not right~ sir~ and 1 stand here I'.


Ii
III
III


I~


II
III


II
It


II
ii)
,...
,..
II'


!i
III


as an attorney and counsellor at law before your Honor~ and


as an officer of your Honor's court~ bearing in mind my


oath, to maintain all respect due to courts of justice and


judicial officers~ and 1 have that in mind as 1 speak to


Jicfu: It is not right that this defendant should be eub-


jected to that statement. We have a right to object to


the course of procedure which has gone on here--


IrRE COURT. Mr. RogerB~ read the statement.


MR. ROGERS. "It being the culmination of a long series


of similar disorderly conduct on your part."


THE COURT· Read the whole statement from line 1 to 8.


MB.. ROGERS. "The Court deems your remarks to be entirely


out of order and disorderly~ as to the remarks the~selves,


as to the manner and tone of their presentment bere in cour


and as being the culmination of a long series of similar
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disorderly conduct on your part tending to seriously inter- I
fere with the due course of this trial and constituting


a contempt of court, for which contempt the Court orders


you to pay a fine of $25.00".







?6rjn,) 00


1


2


3


Now, the other day when your Honor saw fit to impose


on me the first fine in 12 years of praotice at the bar,


I reoognized your Hono r' s .ruling ';V8S Entirely right in do-


4 ing what you did, and the fine has been paid, and I real-
towards


5 • ized then your Honor exercised"me on that ocoasion len-


6 iency,beoause a man with my experienoe at the bar ongllt


7 never to have stood here and stated here any matter or


,.
I'


ii
II
,I


~


sir", Here you designate the conduct of the attorneys


for the defense as the culmination.of a lo~~ series of


disorderly conduct, whioh we dee.m to constitute our mere
\~


right to make obj ec tions and take exc eptions, v.hich we


ought to take, and whioh we ought to make, and yet, I saw
.....


in this oourt room, if your Honor please_,~~~_}?~~~~._~;!2,a


deadly weapon, vreighing four or five pounds and attempt to


throw it at Mr Appel, and women sitting behind him, and


your Honor s at there on th e benoh without a reproof, and


to this day has he wer been reproved in this court room,


and I do that, standing here defending this man and desig~


nated as men who are commiting a long culmination of dis


orderly conduct. If your Honor please, I stand here to


say that just so long as I h8V'e voice, and so long as the


persist in int roducing evi danc e which I believe they them


say what I did, and ~our Honor fined me $25 and I paid lit


gladly -- not gladly, but I believed it to be right, and,


if your Honor please, while we are talking about disorderlT


conduct, let me call your Honor's attention to something,
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1 selves know to be inadmissible, in the manner in which


2 they present it,I shall object until my voice gives out, d


. 3 I may be sent to jailfor it, but that VlOn't silence me,


4 because there are other men here ready to take my place and


5 .stand where I stand. Now, if your Honor please, the defend


6 ant at this time moves your Hono r to instruct the jury


7 that we have a right to obj oot to these -- make these ob


8 j ectionsj that we have a right to take these exceptions


9 and t hat the mald.ng of obj ec tions and taking of exc eptions


10 is not disorder~ conduct and, if yonr Honor please, that . i'll,'
"11


11 th~ are not to be prejudiced by your Honor's remark, nor


12 are they to be deduc' ed therefrom the statement that your
i


13 Honor believed we had been disorderly in this court room,'


14 and we ask your Honor for that instruction to the jur~" at


15 I this time.


16 THE COURT: Gentlemen of the jury, you heard what took


17 place yesterday. You have been sitting in this court room


18 for the last seven weeks, and have seen a very buSY, stren


19 uously busy workshop in operation. Wherever such condi-


20 tions exists there will be some sparks. I do not intend tm t


21 the sparks that may have flo\1n about fram time to time,


22 shall be given more importance than is their due. Yesterd


23 an incident occurred,a regrettable incident, which you


24 heard and which has just been read. If any juryman


25 pl~es the construction which counsel for' the defendant


26 has placed upon the court's remarks, I in stroct you that
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1 such is not the intention, and in my opinion, is not a


2 proper construction to place upon those remarks. Counsel


3


4


5


absolutely has the right, it is his sworn duty to stand


here and obj act and state in th e record his obj ections,


.his motions, so that the record fully presents the de-


6 fendant' s case. It certainly is not any misconduct on the


7 part of counsel to perfonn that duty. The court's criti-


8 <fism, as such, is solely directed at the failure of counsel


9 to immediately respond to the direction of the court to


However, in compliance withbe very seriously regarded.


be seated until some more opportune time, and todesist


sist has been over-vehement, but one of those things -that


incidently hap rens in a very bUsy workshibp, and ought not


directly or indirectly, or upon the manner in which he was


presenting hisdefense; that it was not intended, and was


not intended to be any intimation that it is disorderly


or improp er for counsel to stand here and to make prop er


obj ections in the proper manner, in the proper tone, and


protect the record in this case. The sole criticism was


as I have stated, and I will not again repeat it.


one of those incidents which I do not think should


fran further remarks, further argument, \mich sometimes I im ';;
I:
r
I'


II


I:
II


Mr Rogers' suggestion, less there be any misunderstanding


or the jury may think that the remarks made by th e court


yesterday were directed solely toward Mr Appel, and in no


way were intended. to reflec t upon th e defendant himself,
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garded very seriously, because of the very strenuous work


that is being .done in this court room and has been car


ried on for the last eight weeks. I I deem that is all


4 that is necessary to be said at this time. You m~ proceed"


5. gentlemen.
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.1 have it in mind that 1 intended to offer that in evidence I
when Mr. Burns toek the stand; at any rate, it has been I'
testified about and all that and it may be the record only


36~
MR. FREDERICKS. 1 notice, in gOing over the record, 1 had I


inadvertantly neglected to offer in evidence the $500 in


bills that 1 offered for identification wi th the testimony


shows it was offered for identification.


1


2


3


4


5


6


7


8


of Mr. Biddinger. That is, I say 1 noticed--l am not sure,


What was the


9 number, Mr. Sm i th?


10 THE CLERK. 28.


11 MR • FREDERICKS. We now offer that exhibi t 28 in evidence


12 wi th the testimoIo/ of Mr. Burns.


13 MR. ROGERS. 1 object to that on the ground it is incom-


, ""


THE COUR T '. Is Mr. Burns out of town?


petent, irrelevant and immaterial; no foundation laid;


not sufficiently identified; not within the issues, there


is no wi tness onthe stand.


14


15


16


17


18 MR. FREDERICKS. 1 think he is • 1t was not a matter of


I·
I'


19 identification.


20 THE COlJRT. 1 think the Witness ought to be on the stand,


21 in case counsel desires to cross-examine him.


·22 MR • FREDERICKS. That migh t be true if it were anything


23 else except a matter of bills, if it were a matter of a docu


24 ment or in regard to a signature or that sort of thing, it


25 would be correct, probably, but where in a case such as


26 this the bills were identified by Mr. Biddinger and


said those were the same ones he had received l~~m
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1


2


Biddinger and turned back to him, making simply


necting link, and there being nothing about the


36~
a con- •.. 1


bills makin


3 it necessary, I do not think it is necessary that there


4 should be a witness on the stand.


5 THE COURT' 1 think counsel has a right, if he insists on


6 that point, to have him here, however, in case he wants


7 to cross-examine him. The objection is sustained •.


8 MR. FREDERICKS. We will have to close our case without it


9 because Mr. Burns wont be back here for ten days. Will we


10 have permission to put him back on the stand? . III


11 THE COURT· Yes, you can put him back on the stand at any
'It


12 time, any time before the case is finally closed.


13 MR • FREDERICKS· It is more a formal matter, more than any-


DIRECT EXAMINATION


a witness called on behalf of the People, being first dUly


sworn, testified as follows:>


thing else, because there has been testimony in regard to


the bills and what they were and what was done with them andl I


: II
all that. I II'


III


TH C UR Y 1 III.E 0 T. es , know. III


il!
III


K RUE G E R,A. J.


MR. FORD. Q What is your name? A A. J. Krueger.


Q Where do you reside? A Palms.


Q That is in this coun ty? A Yes, sir •


Q How old ar e you, Mr. Krueger? A 48.
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1 Q And what is your occupation? A Farming.


Q Are you the same A. J. Krueger who was summoned as a
I
I


3


4


juror in the case of People versus .J. B. McNamara on Sunday,


the 26th day of November1 19111


5 • MR. ROGERS. We object to that as irrelevant, iu,competent


Wait a minute-- have you finished your objec-


6


7


8


9


and immaterial, not a proper method of proving


of a juror, no foundation laid •.


MR • FORD. 1 am rot attempting tOT-


THE COURT.


the summoning I


I


10 tion?


11 MR .. ROGERS. Yes t sir ..


12 THE COURT· Obj ection overruled ..


13 MR. ROGERS. Exception ..


14 MR .FORD. Answer the question- A :;es t sir.


15 MR.. ROGERS. Does that objection include "incompetent, I
, ~.


16


17


18


irrelevant and imwater ial"1


THE REOORTER. Yes, sir ..


MR. FORD. The answer? A Yes, sir.


19 Q I.b you kmw Bert FrankJin1 A Yes, sir.


20 Q Did you see him on Sunday, the 26th day of Novenlber,


21 1911, the day you,were suwmoned as a juror? A Yes, sir.


22 Q At what place? A At my house.


23 Q Had you seen him at any time before that? A Yes, sir.


24 Q About how long prior to that? A 1 don't know just


25 exactly, 1 guess two weeks or maybe more ..


26 Q Well, about two weeks? A About two weeks or more.







Q Who else was present the first time you saw him?


At my place.A


1 object-


Q At what place?


body.


MR • ROGERS'


36Ts
I
I


i
A No- I


I
I


~ What was said and done between you on that first occasio~?


MR. APPEll. We object to that on the ground it is incompetenlt,


irrelevant and immaterial for any purpose whatsoever.; that


1


2


3


4


5


6


7


8 it is collateral to any issue in this case; that it does


9 not tend to prove any element of the offense charged in the


10 indictment; that no foundation is laid for the introduc- I'


11 tion of this evidence, and that i tis hearsay.


12 THE COURT. Objection overruled.


13 MR • APPEL· We except.


14 MR. FORD. Answer the quest ion.


i I


~Qu:;:o:er::~ )up to the houee and eaye, "HellO, K;"eg::-.-~'lll" ii
1 says, "Hello, you have got the best of me, 1 don't know I:


I


would be more in it for me on the jury than 1 could make


off my little ranch. 1 told him 1 didn't feel like going


on that jury at all, 1.said 1 would not set on it anyway.


Well, he says, "1 will see you later, SODe day 1 will come


about to be drawn on the McNamara jury and 1 told him 1


nOh, yes."


He told me that 1 was


Why, he told me it


He says, "You know Bert Franklin?"


A What was the question?


1 says, "1 do ren-ember you now."


you."


didn't want to serve on no jury.


25


15


16


17


18


19


20


21


22


23


24


26
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out before you are subpoenaed." He says, "1 will know. _ I
before you are sUbpoenaed and 1 will come out to see you," I


and he went away at that time. _ _ w.__ •...


Q Was that all that was sa id on that firs t occas ion, that


you now remember? A That is all 1 remember.•
Q Did he ask you on that occas ion whether--for the purpose I
of refreshir-g your recoJlection, 1 ask you, did he ask


you on that occasion whether you knew anything about the


case?


I


I
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1 MR APPEL: Wait a moment. We object to that upon the


2 ground it is incompetent, irrelevant and immateria~; it is


3 colI ateral to any issue in this case; it is foreign to


4 any proof concerning any element of the offense charged


5 in th e indictment; it is hearsay; it is Ie a ding and sug-
•


6 gestive and no foundation is laid.


7 MR FORD: As to the last point, that it is lading e:nd sug


8 g estive, the code defines a leading and su,gg,estive question


9 as one which suggests the answer to the witness, and per-


10 mits its use --


II THE COURT: This suggests the ans\ver, but I think it is a


12 hannless leading question. Obj action overruled.


13 'MR .APPEL: we take an exception.


14 MR FORD: Read th e question. (Question read.)


15 I A I don't remember him asking me that question.


16 Q Did he, on that first occasion, sa-.:r anything about


17 what he wanted you to do if you got on th e jury?


18 ua APPEL: Wait a moment. We obj act to that upon the grouni


19 it is incompetent, irrelevant and immaterial for any pur-


20 pose whatsoever; that it is collateral to any issue in


21 the case; that it does not tend to prov e any el anent of


22 the offense charged in the indictment; and upon the fur-


23 ther ground, that no foundation is laid; it is hi~rsay,


24 leading and suggestive.


25 THE COURT: Obj action Of erruled.


26 MR .APPEL: we exc ept •







about the first time that he did sayroout that, going on


that jury.


I didn't understand that last question.1


2


3


4


A


MR FORD: Read it.


3648'·
(Question read.) A Well, I donl.tt know


5 Q You dont t remember? A I dont t remember.


6 Q Coming dovm now, to the second time vmen you met him


7 at your home on the 26th day of November. you and he being


8 alone at the Palms, what was said on that occasion be-


9 tween you?


10 MR ROGERS: I don t t know vmether he said that.


11 MR ]DRD: Oh. yes he did.


12 MR APPEL: We obj ect to the question on the ground it


13 assumes that the witness met Franklin on th e 26th day of


14 November, and it assumes that a conversation was had be-


15 tween th e wi tness and Franklin on t bat day.


MR APPEL: (Continuing.)


16


17


MR FORD: He so testified.


that it assumes a condition


18 and teacts not testified to by the wi tness, and not shown


19 by the witness to have aI\Y knovvledge thereof; it is incom-


20 patent, irrelevant and immaterial for any purpose whatso-


21 ever; it is hearsay; collateral to any issue in this case


22 and do as not t end to prove any el anent of th e offense


23 charged in the indictment.


24 THE COURT: Obj action ov errul ed.


25 MR APPEL: We take an exc eption.


26 Mft FOlill; Read th e question.
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1 (Question read.)


2 A Why; he asked me if I had been summoned on thejur,y.


3 I told him "yes, this monling. If Well, he want ed to know


4 What I thought about it. I said I didn't feel nothing


5 • about it. "I feel not like sitting on that j Ur,ylf. Well,


6


7


8


9


10


11


12


he told me I had -- he says I better stick. He says,


there is more in it for me than there was I could make
,


off that little ranch and I told him after a while -- I


told him I would do the best I could.
_---.-s.r~,t-h


A JUROR: I cannot hear very well.


THE COURr: You will have to tum around so the gentlemen


in the jury box can hear you.


13 MR FREDERICRB : If anyone didn't hear the last answer --


14 THE COURT: R"ad the 18 at answer.


15 (Last answer read.)


there the first time and the second time.


~ted any money, if I needed any money, and I told him,


between the time he had been


Well, he wanted to lmO\V if IA


-
no, I didn't need any money. Why, he said if I needed mone


he had $200 he could forward me until th e trial ',vas over.


I told him I had plenty of mone-.f; I didn't need any money.


Q Was there azwthing else said on that occasion that


you remember? A Why, he asked me if th ere had anybody


Q What did you t ell him?


J!R APPEL: We object now,~o the statement of the Witness,


been t here before this


1m FORD: Go ahead.16


17


18


19


20


21


22


23


24


25


26
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1 and we obj ect, to th e evidenc e upon the ground it is hear-


2 say, incompetent, irrelevant and immterial for azw purpose


3 Whatsoever; and upon th e further ground, that it does not


4 tend to prove any issue in this case and no foundation is


5 laid for the introduction of this matter, and it is collate _
•


6 al to any issue in the case.


7 THE COURT: Obj ection overruled.


8 !fR APPEL: We axc ept. A I told him yes, that, what is


9 the name -- Mr Fov71 er had been there, to see me.


10 MR FORD: Is that Frank Fowler?


11 l.fR ROGERS: Wait a minute. Suppose we don't lead this


12 wi tness.


13 THE COURT: No, do not Ie ad him.


MR D ARROW: Read that last answer.


(Last question and answer read.)


I think it is Frank Fowl ere14


15 I
16


17


18


A


MR FO lID : Go ah cad.


you;i;hen what?


-Mr Fowler had been there to see,


A And I asked him, I says, VIs Mr


19 FO\vler and you working on the same case?" He said he


20 thought it was all right, whatever he said. He wanted


21 to know What Ivrr Fowler told me and I said"Mr Fowl er didn,t


22 ,say much to me, only said I was goin.S to be drawn on a


23 jUlY, and if I could sti~k I better stic,k.' There was
~,,,, ,",'", r t! k k~ II (; l' c, <:C'-.\ ....< '.''C.•.I


24 four matchesll~lDg on the floor, andJhe kind of placed


25 them around and hesays there was that much in it for me,


26 but I didn't know how much that meant or anything about it
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10
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Q How many match oo? A Four. 14r Franklin sai d that


that would be all right.


Q Now, you stated a moment ago that lfr Franklin had asked


you to stick? A yes.







•
sticking or the manner in which you were to vote, if you


did stick?


MR. APPEL. Wait a moment--we object to that upon the


We object to that as leading and suggestive.


Did he state upon which side?


MR. ROGERS.


Q


Let the witness tell his story.


THE COURT. Objection sustained.


MR • FORD. Q was anything said at that time about your


MR. ROGERS. In that beha~f, if your Honor please, it seems


to me a wi tness that is testifying in thisfaBhion" that he


ought' not to be interrogated, "Was anything said about this


matter?"


ground it is incompetent, irrelevant and imreaterial for any


purpose; it is collateral. to any issue in this case; it is·


hearsay and does not tend to prove any issue in the case of


any kind or any element of the offense; it is leading and


suggestive and no foundation has been laid for the introduc


tion of these statements.


THE COURT· Yes, 1 think there is an element of a leading


question there that ought not to be there and upon that


ground alone the objection is sustained.


MR • FORD. Q Well, what else was said upo~ that SUbject?


MR. APPEL· The same objection as last.


THE COURT' Objection overru]ed.


A Why, there was no thing mor e said about that SUbject,


excepting he said to vote for the defense.


1_-
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MR. FORD. Cross-examine.1


2


3 CROSS-EXAMINATION.
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4 MR. ROGERS. Q You said your name was Krueger and you 1 ive I
5 down at the Palms? A Yes. sir. _~
6 Q Do you know the district attorney's office pretty well? !


7 A Not very well. 1 know of them, yes.


8 Q ·Do you know any members of it pretty well? A 1 know


9 Mr. Freder icks better than anybody.


10 Q You know Mr. Fredericks better than anybody. Had busi-


11 ness wi th him? A No, sir.


12 Q Never had any business with him? A Only once when he


was ·running for the first tirr..e for the district attorney's


It was throughA


I
Abou t ei~ht years ago or more. ~__~_.--l~


I
that?1


I


A


Did you have any bus iness, well, of later date than


1 think on one occasion, yes.


A On one occasion, 1 think, yes.


Well , now, what was that occas ion?


A


office.


Q What is that T


Q


Q When was that?


Q


his office, it was.


Q Well, what wtts it? A 1 was arrested for selling liquor


without a license.


Q And then you compromised it, didn't youT A No, sir,l


paid for it.


Q Paid for it? A Yes, sir.


Q How much? A $300 •


13


14


15
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17
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2


Q


Q


$3001 A Yes, sir.


That was a matter of record over here at Pasadena,


36~


3 wasn't it? A 1 think so.


4 Q They took you over from the Palms to Pasadena? A Yes,


5 sir.


6 Q Did you imagine that anybody, after M~ Fredericks had


7 arrested you for running a blind pig--that is what.it was,


8 wasn't it, really, to put it in so much plain english, it


9 was running a blind pig? A Yes, in plain english.


10 Q Did you tb ink after Mr. Freder icks had arres ted you for


11 running a blind pig and taking you over. to Pasadena and


12 had you fined that he would let you on a jury?


13 MR. KEETCH. We object to that onthe -ground it is argu-


14 mentative?


A 1 didn't understand.


THE COURT· . Obection overruled.15


16


17


MR. ROGERS. What?


I


I,
I


18 THE COURT- Read the question.


19 (Ques tion read.)


.
~es •


1 don,t remember whether


A Of course, 1 didn't think he


A Let me on a jury?


MR. ROGERS. Q yes.


would let me on a jury.


Q Didn't you tell Franklin so? A


Q Didn't you tell Fowler so? A


1 told Fowler so or not.25


26 Q You told Franklin? A 1 told Franklin so, 1 didn't


20


21


22


23


24







tijink Fredericks would accept me •


MR. ROGERS. If your Honor pleases--


Q Was that before or after Franklin told you there would


be some money in it for you, after he offered you the money


or before? A 1 don't know whether it was on the first
I


1 see no harm in the ques-


He said it.MR. FREDEltICKS.


THE com T· Read the record.


MR • ROGERS. He has not answered that question and 1 have


a right to say if on the first time he saw him it didn't


occur, and counsel ought not by his statement try to say


the same thi ~--


liR· FORD. In justice to ourselves, we ask that the record


be read back just a few questions.


• time or the second time that he seen me.


Q An the very firs t time that the matter was brough t up,


didn't you tell Franklin that Fredericks would never let


you on a jury in the world, that he had arrested you for


running a blind pig and you had been found gUilty or


pleaded gUilty and had been fined and there was no use,


didn't you tell him that the first time you ever saw him


about it?


MR· FREDERICKS. That is objected to on the ground it is


already answered, thewitness said he didn't know whether it


was the fire t time or the second time.
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25 tion, the objection is overruled.


26 A I told Franklin that 1 didn't think Fredericks would
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That is objected to as argumentative.MR· FREDERICKS.


365~
keep me on that jury because 1 though t he had it in for me I
anyw ay • - ....._-~'


)ffi • ROGERS. Q And after that Franklin told you he would


give you.a couple of hundred dollars if you needed any


THE COURT. Objection sustained.


Q After ttat Franklin told you he would give you a


couple of hundred dollars if you needed any money?'


MR. FREDERICKS. Objected to upon the ground it is the same


identical question that has been asked.


MR. ROGERS. Q When you had already told hiDI that Freder


icks would not keep you on the jury? What were you doing?


was he making you a present of it?
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5
• money? A ;es.
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ness in that manner.


take it.


l~R FORD: I'\~t to obj ect to counsel addressing the wit-


A For th e simple reason t hat I


MR ROGERS: Why di ch't you take it?


THE COURT: There is another question, vhy didn't you


TEE CQURI': Counsel has withdrawn the qu estion and sub-


stituted another, why didn't you take it? A little dif-


t erent laI"l~uag e. }.JIJ. I c orrec t in the a sumption, ];!r


Rogers?


Q Supposing it v..as cash, you would have taken it?


1m FREJ)ERICI<.:::S: Obj ec t ed to upon th e g roun d th at it is


a sjlpposition, argumentative, speculative and not relevant.


TEE COURT: Obj ection sustained.


MR ROGERS: When he said '~200 you thought it was cash,


didn't you, you thought it ves real money, money you could


spend? A 8U rely I did.


Q How did you come to let $200 get W!ay :from you, Krue


ger? A I don,t understand what you said?


1m FORD: Obj ected to as irrel want


1,fR ROGERS: You are.


MR ROGERS: Why, Mr Krueger, do you mean to say tha t Frank


lin offered you $200 in cash befo re you were ever brought


in the court room? A Why, that is what he offered me.


I didn't see no money,but I told him I didn't need any mone •
I


• Q You di <h' t need any money, had plenty? A I didn't I


know whether it VIas cash arr what it was.
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1 didn't went to set on that jury; t hat is the reason I


2 di dn ' t take it.


would be aJl.owed to sit on the jury anyhow?. .


3


4


Q Didn't you know» as a matter of fact. that you never


5 .MR FREDERICKS: Just 'a moment. That is obj ected to es


not c ross-examination. He may never have been drawn.


is proper subj ect of inquiry.


Q Have you ever sat on a jury in this county. in the


(Last question read by the


Well» I did not know it -- whether I


His state of mind onthatsubj ect. I think


A


What v,as the qu estion?


When? A' I was twice; I don,t know just ex:actly whEn.


repo Iter.)


y,roul d or not.


THF. COURT:


Q


A


calling for a cOl1clu&ion at' the wi tness. as to vm.at the


District Attorney may have thought. This vdtness don't knov;


'Nhether he would be allowed to sit there or not; he can


only form his own opinion. which is an opinion of the wit


ness of what somebody else might think.


THE COORT: obj action sustained.


MR ROGERS: Have you wer been a juryman in this county


in the Superior Court? A yes sir.


MR FREDERICKS: As to what. we thought -- very well.


THE COURT: Obj ection aT erruled.


SUperior Court?


MR FORD: Obj reted to as incompetent. irrelevant and imma


t erial; argmnentative» especially is it argumentative and
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1 It VIas a bout four years <?£o the ]a st time.


2 Q In what court? A Was there a jucge by the name of


3 llo rris?


4 MR :EREDERICKS: Moss? A Moss.


5 MR ROGERS: . In jUege Moss' court? A Was th e last time,


6 I think.


7 Q Were you wer in a case in Yfhich there was any c~iminal


8 case tried? A NO sir.


9 Q Civil cases entirely? A yes sir.


10 Q During that time \'\E}S lofr Fredericks or 1lr Ford or


11 Ur Keetch, or any members of the District Attorney'S of


12 fice an attorney in th e case? A Not that I know of.


13 Q How long before this visit that Franklin paid you was


14 it that you were arrested for running a blind pig? 'A Oh,


15 I don,t know. .About three years, I guess.


16 Q Well, as a matter of fact, you\~re still running a


17 blind pig,~~ren't you?


18 1.!R FORD: jus t a moment/


191m ROGERS: At the time ·of Franklin'S visit there?


20 MR FORD: To that vre obj rot upon the ground that it is an


21 attempt -- oh, I withdraw the objection.


22 THE COURT: All right.


23 A What was that?


24 MR ROGERS: Read it. (Last question read by the reporter.)


25 Q At the time of Franklin's visit to you? A No sir.


26 Q When did you quit?
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already been asked md answered.


lA:'R ROGERS: 'WhEn Mr Fowler came down there was any'one with


were arrested, you didn't begin then, but ever since. that


time, right down to the present time? A No sir.


THE COURT: He has answered it again now. He said no.


1!R ROGERS: Isn't that your occupation? A' No sir.


1m FREDERICKS: Objected to on the same ground. I think


That is obj ected to upon th e ground it has


His occupation is part of th e cross-examilla-


tion.


TEE COU Rl': Overruled.


A I quit right after I got arrested.


MR ROGERS: As a matter offact, haven't you been sell-


ing liquor without a license continually ever since you


counsel should not make his argument to the JUIY by re


peating questions.


THE coum: Obj ection sustain ed.
"--


YRAPPEL:


lA:'R FORD: Obj ected to as irrel want and immaterial t and an


attempt to impeach the witness by .stating instances of


misconduct, which is not per.mitted by the code.


MR ROGERS: It has a different aspect enti rely; not at


tempting to imp Each by t ret.


1m FREDERICKS :


•
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23 him? A No sir.


Q Is this Mr Fowler h ere? A yes si r.


Q Now, \~at did you s llY' 1fr Fowler said to you? A Why,


he didn't say veIY much. He only esked me if I knew th~t
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1


2


3


4


5


6


7


8


I was going to bedrawn on the jury. I told him -- ._--~~~:J
MR FORD: Just a moment. The witneB'ses are under the rule, I


and ifMr Fowler is going to be called as a 'witness, and


I presume t hat he s heul d be called as a wi tness or would


be called as a \\1tness -- I withdraw the word "should",


I think he ought to be excluded from the court room.


The obj ect of excluding wi tnesses is to prevent them from.


hearing what the wi tness says.


9 THE COUR[': lfr Ford, I am not going to t £Ike that up. at


10 this time. 1fr Fowler is a lawyer, he undoubtedly knows


11 the rule. There is a rule here, Mr Fowler, excluding


12 witnesses except in certain cases; yours does not come


13 v.d. thin that 6CC ept ion.


14


15


16


17


18


lfR ROGERS: I guess you will have to I eave. Now, that


l,fr FOwler has gone out, tell us --


1m FORD: Just wait until he does get out.


THE COURT: yes, he has gon e.


A I can't say any more than I said before.


19 UR ROGERS: Tell me what you said to him and what he said


20 to you. A Why, l{r Fowler asked me if I knew that I was


21 going t.o be dravm on the jury. I told him no. Well, he


22 said I was, and that if I could stick on the jury that


23 there was. so much in it for me.


24 Q ''bat did he sey, how much did he say there VIas in it?


25 A Just laid dam four matches, said there is that much


26 in it for you.
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Q There is that much in it for you. Did you know how I


I


much he meant? A NO sir.


i
. I


I
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1 Q You didn't inquire? A No, sir; 1 didn't inquire.


2 Q You didn't hav'e any curiosity about it? A Well, becaus~


3 1 didn't want to set on that jury. I


4 Q Did you know what those matches meant? A How is that?


5 • Q Did you know what they meant? A No, 1 didn't; 1 ex


6 pected it meant money, 1 do not know how much it was,


7 four bi ts, four hundred dollars or four thousand •.


8 Q You didn't know whether it meant four bits, four


9 hundred, four thousand or forty thousand or four dollars?


10 A No


11 Q Or four matches, did you? A 1 know there were four


12 matches there, 1 know that.


13 Q At that time Fowler just bought a bottle of beer from'


14 you, hadn't he? A No, sir, he did not.


15 Q Is that as true as the rest of it? A Yes, sir, you


16 can tt say so ei ther. 1 set it up to the bottle of beer.


17 Q You set up the bottle of beer? A Yes, sir.


18 Q When you set up the bottle of beer--


19 THE COURT. Wait a monJent, Mr. Rogers. Mr. Sheriff, you


20 will have to maintain better order. 1 cannot have this


21 cour t room in terrupted by laughter.


22 THE BAILIFF. If you want to clear out the court ro-om, they


23 are all laughing?


24 THE COURT. 1 don't want to clear out the court room. 1


25 want to admonish the people who corne here that this is


26 too solerr:nand too serious a piece of business to call for







1


2


3


4


5 •


3~
laughter, even if sometimes something may occur that may_ I
temporarily seem to be amusing. This trial is altogether


too solemn a matter, and if you are interested in the pro


ceedings as such you will be allowed to stay, but any person


that oomes in here that looks upon this in any other light


6 other than as a serious, solemn matter, attracting his


7 serious and close attention, will not be allowed to remain


8 in the court room and the sher iff wi11 carry ou t the in-


9 structions strictly. Proceed, Mr. Rogers.


10 MR. ROGERS. Q ~ere was but one bottle on that occas ion


11 when Fowler was there or two? A 1 think it was'only one.


12 ',Well, Will you swear there were not two, absolutely?


13 A 1 think there was only one bottle of beer there.


14 Q Did he layout the matches after the beer or before the


15 beercame onthe scene? A 1 couldn't tell you that either;
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17


18
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20
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22


23
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25


26


1 don It know whether it was before or after.


Q What else did Fowler say to you, give me as nearly as


you can his words. A Well, that is as nearly as 1 can


give it to you, what 1 have said.


Q What did you say to him? A 1 told him that 1 would do


the best 1 could, that is what I told him.


Q Do the best you could? A yes.


Q What did you nean by that? A Well,


accept me to set on the jury they could accept me, that is


all.


Q 1 thought you said a moment ago you didn't want to get







Q You told them both so? A Yes.


Q Did you tell Franklin how much those matches were worth


36~
on the jury? A Well, 1 didn't. I
Q But you told him you would do the bes t you ~.~(~ Jf
on the jury? A Yes. ~\


Q Didn't you tell Franklin afterwards that you didn't


want to get on the jury and would not? A 1 told them both I
I


so. I
I


apiece or were supposed to be worth apiece or intended to


represent? A No, sir.


Q Did Fowler say to you in counting out those ma';h'~~",'''<' .


"a thousand dollars apiece"? A No, sir.


Q A thousand each, you know that is what 1 mean, you under-
I


stand me, do you? A 1 understand. I


Q Have you been reading over a s ta ten ent that you made up I


in the Dietrict Attorney'e office lately? A How ie that? i


Q Have you read over a statement that you made up inthe I


Die tr ict Attorney'e office lately? A No, 1 never seen it -I '
Q {jave never read itT A N0'1


Q Are you sure you have never read over any paper or docu-
!


ment up there before you iVent on the stand? A No, sir. I
Q You are not sure or do you mean to say you did not do


so? A 1 say no , sir, 1 did not see them.


Q Anybody read it to you? A No, sir.


Q Are you very. sure of that? A Yes, sir •


Q nave you been up in the District Attorney's office late
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1 A No J sir.


2 Q Haven't been up there at all? A 1 was up there this


3 morning; 1 was up there about two or three weeks ago,


4 1 guess J when 1 had the subpoena served on me to be here


5 in court.


6 Q Whom did you talk with in the District Attorney's of-


7 fice?


8 MR. FREDERICKS- Objected to as indefinite, which time-


9 MR. RO GERS - The firs t time.


10 A That gentleman over there, he said to me that they


11 didn't need me that day J that they would come after me


12 they want ed me.


13


14


Q This gentleman in the light suit of clothes, M.r. McLaren?


A 1 don't know what hisname is.


15 THE COURT' ' Mr. McLaren, will you stand up.


18 A Yes, sir.


MR. ROGERS. The Burns man.


THE COURT. IS that the man you mean?


MR.4tOGERS. Q !fe told you they~dn't .E.eed you'1 A


Q ~he next time you wen t did you also see a Burns man '1


A Well, that was this morning.


Q Whom did you see this morning? A Why, he came to rre,


he said, "You come down to the court after awhile. ft


Q The sarre man? A Yes, air.


THE COURT. Mr. Krueger, 1 don't believe the jurors hear


you. If you apeak so the jurors can hear you--
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1


2


A 1 am a little weak, Judge;


THE COURT. 1 am Borry you are


36~
1 can't apeak very well.· I
weak, but do the best you


3 can.


4 MR • ROGERS. Q Did Fowl er tell you wh ich s ide he repr e-


5
•


sented? A Why, he told me for the defense.


6 Q Dse, the words that he did as nearly as you can, give us


7 what he said as bes t you can • A Why, 1 told you ~hat he


8 said.


9 Q Try and see if you can do it again~ tell me just as


10 nearly as you can what Frankl Fowler said and what you said


11 to Frank· FoWler. A 1 can't repeat the same thing twice


12 jus t the same.


13 Q Well, if it is true Why can't you repeat it so it looks


14 like the Barre th ing •


15 MR. FORD. Object to that as not being a proper method of


16 addressing the witness, argumentative.


17 THE COURT. Objection sustained.


18 MR. ROGERS. Q Try it and see how near you can come to it.


A He just told me he came down to see 'me and we had a bottle


of beer 0 He told me that 1 was to be drawn on that jury


and he wanted to know if 1 couldn't stick on the jury. 1


told him that 1 didn't want to set on that jury, and he


spread out four matches there and he told me there would be


19
1


20


21


22


23


24
that much in it for me if 1 would stick. 1 told him that


25


26


1 would do the best that 1 could.\,--- ....,..-..,>-.,.,.,------------~-----
Q NOW, where did he'spr ead the rnatchesout, on wha tT
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2


A Down in the basement.


Q On the floor) on the table) or what?


366~
A On the floor;


3 they were laying on the floor.
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Oh, just a


Q Some demijohns? A No sir, I ain't got a demijohn


down there, I don,t think.


Q Don't knowno more? A No sir.


Q How lOIlg "v'Tas Fowl er th€£:'e 211 tog eth er? A


li ttl e while.


Q Just a few moments? A Oh, miglt have been there


know; I guess there was.


Q You gu ess there vrere? A yes.


Q Don't you know; a box or not? A No, they was matches


the t I set th ere and hed been smoking an d t hrowed do'm


th ere.


Q What kind of a basement is this; v.hat is it like?


A Just like any hole .under a house, I guess.


Q Is it a cellar? A Call it a cellar, if you want to.·


Q Wnat do you keep dovm there? A Keep my beer down


the re and other things.


Q Oth8r things? A yes.


Q What oth er things? A Oh, my God, I can't mention


- werything -- I keep my fishing outfi t down there, I keep


my gun davID there, and I keep lots of little things down


th er:-e.


3669
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1 Q They were lying on tie floor. Did he take them out I
2 of his pocket, or were thty on tre floor al ready? A They


3 were al ready •


4 Q They vrere there already? A. yes sir.


5 • Q Were there more than fourmatch€s there? A I don't
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Q Along in th e rniddihre 0 f the day? A SOmewhe re in that


Q How di d he come, walk, or in a buggy? A Wly, he was


a foot vmen I seen him.


Q When he v.ent away, did you observe how he went? A He


•v..rent a foot.


Q How did Franklin come? A ~,the first time he


stopped in an automobile.


Q A1d the second time? -A I don't moVi hovY he came there.


I mow he walked away a foot, but how he got there, I


don't mow, but there was nothing outside, nothing when


he went away. I mow he went away a foot.


Q What time of the day was it that Franklin was th ere.


A Why, I couldn't tell you. I think it ~es about noon


or afternoon.


3670 I


I


neighbo rhood.


Q What time VIas it that Franklin was there the first


time? A In the afternoon.


Q .And the second time, what VlaS it Franklin was there?


A In·· the mo rning •


Q Early or towards noon? A .About 9 o'clock, I guess.


Q Isn't it a fact that when youwere examined as a juror


and brought into court that youvJere ~cused by consent of


both sides, don't you know that?


1m FORD: J"ust a moment. To th-at we obj act upon the


ground it is incomptent, irrelevant and immaterial, and


minutes.
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there might have been oth er reasons.


and not cross- ~arJ1in~,tion.


3671l
It is argumentative I


3 MR ROO ERS : I v.oul d like to behltard on th at •


4 THE CClTRr: Obj rotion overruled. A yes sir.


That ViaS the day after Frenklin's arrest that


Yes sir.


51 MR ROGERS: And t.hat is after you had promised


6 I' best you could youwere <KCUS ed by consent of both


71 A


8 1lR FORD:


to do the


sides?


9 youv.ere excused, wasn't it? A I don,t remember whether


10 i tV.fJS th e day m'ter his arrest 0 l' the day _before. I was


11 up here two times; I don,t remember just exactly What day


12 it was.


13 Q You say you saw th e District Attorney orwent to th e Dis


14 tric t Attorney's 0 ffic e several Vleeks ago. Did you arer


15 tell the District Attorney anything about this transac


16 tion or your visit to the District Attorney's office a


MR APP:EL: Wait a moment.


TH E COU Rr : st rik e out the an swer for th e purpo se of th e


17


18


19


couple ofv.eeks ~o? A No.


20 obj action.


We object upon the ground it is incompetnnt.


i ITelewant and immaterial t calling for hearsay evidence,


nothing to do wi th this case, collat era1 to any is sue,


and calling for acts and declarations of a person not in


the presence of th edefendant after the alleged commission


of the cffense.


1m APPEi\L:


I
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1 THE COURT: Objrotion overruled.


2 MR APPEL: We take an ecception •..
3 MR FORD: Just read the question. (Last question read by


4 the reporter.) A Did I ever say anything to. the District


5' Attorney several weeks ago?. .


6 Q That is th e question? A About this Frqnklin business?


7 Q yes. A. Well, wh at do you mean by th e first tim e 0 r


8 the second time I seen the District Attorney?


9 Q Do you r emanber me sending for you a coupl e ofv.eeks


10 ~o? A Oh, it was more than that.


11 YR APPEL: Obj rot to that mole conference here with the


12 Witness. and asking him in sort of eo friendly and familiar


13 way, you r emem.ber this occurred betvreen you and I, and we .


14 obj rot to that method of examination. It must be by ques


15 tion.


16 MR FORD: Withdraw the question. Youwere subpoenaed by


17 the District Attorney to come to the office, you stated on


18 cross-e.J>:arn.ination; is that correct?. .
19 MR APPEL: Wait a mmment. We obj rot to that 8S assuming


20 a tae t not testified to by th e witness.


21 UR FORD: Testified to it oncross-examination.


221m APFEL: SUbpoenaed to com e to his office, understand


23 that.


24 1lR FORD: I withdraw the question.


Attorney?


25


26


Q Do you remember being subpoenaed by th e District







UR APPEL:· Wait a moment.1


2


3
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MR FORD: Aft er thi s case began, th e case of th e peopl e


against· Darrow.


4 llR APPEL: We object upon th e ground it calls for oral


Th e sUbpo ena of the5 •evidenc e, and not the best e vi danc e.


6 witness must be prov en by the record.


7 ],{R FORD: I am asking if he remembers it.


8 TF..E COUR!.': Objection overruled.


9 MR APPEL: Q, We exc ept •


10 A If I remember being subpoenaed by th e District At


11 torney?


12 MR FORD: yes. A Yes sir.


lin to your house?


brought hereon the 3rd c£ June, I believe itwas.


-
trict Attorney or anybody else about the visit of Frank- I !


. before that time ever tell the Dis":


Wait a moment. Now, we object to that on the


How long ~ 0 VIaS that, sbout ? A WhY, I think I was


Q Now, did you,.


Q


ground it is incompetent, in-elevant and immaterial,


calls for hearsay stat ements, calls for acts and declara


tions on the part of the witness in reference to third


perties not connected with the defendant, calls for state~


ments and ects and declarations subsequent to the alleged


commi esion of th e offense; calls for a recitation of


past transactions on the part of the witn€IiJs concerning


acts anddeclarations of third pm-ties not in the presence


MR APPEL:
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361 L1,


1 of the defendant. There is no foundation laid, and under


2 the rn! e announced by th e Appellate Court in 8 most recent


3 decision--


4MR FORD:· Which one?


5 MR APPEL:
•


The 1 r/th Appellate -- this kind ofe.ridence. and
-


6 all evidence heretofore introduced in this case is inadmis-


7 sible.


8 THE COURT: Obj ~ tion overrn1ed.


9 If RAPPEL: We. take an ecc epti on.


10 A yes sir.


11 MR FORD: Just read the question an d answer.


12 (Last question read by the reporter.)


13 Q Before that time? A yes sir.
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Q When did you tell the District Att~ney first about the


visit--


MR • APPEL • Wait a moment--to avoid repetition, if we are


allowed, and so as not to be disorderly, we ask the court t s


permis sion to repeat the objection that we have jus t made
•
last as deemed to be made to this question and upon each


and all of the grounds stated therein.


THE COURT •. The court will not only allow it but request


counsel will as far as possible adopt the practice he has


just suggested. It will be understood that the same objec


tion and the same ruling and the same exception refers


to this ques tion and in all cases where counsel states the


sarre obj ection •


14 MR. APPEL. To avoid being disorderly, that is all 1 as k.


15 JAR. FORD. Q 1 understood you to say you had told the Dis-


Q How long before you were subpoenaed had you told the


trict Attorney before you were subpoenaed? A Yes, sir.
"-'''''"\'~«;'''''';~~-"'<'''''''''''''''''~''<-


Q Just a few days? A Yes, sir


Q Who was it you told among the District Attorney's office?


A 1 think it was--


MR. DARROW. Just a moment--will you read thequestion before


the last?
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Dis tr ic t At torney? A Oh, just a few days.


24
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THE COURT. Strike out the answer.


am. DARROW. The question before it.


JAR. FORD. 1 withdraw the question.


(Last two questions and answers read. )
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MR. FORD. Q Did you say you told the District Attorney a


few days before or prior to that, but prior to that, your


telling the District Attorney, had you ever told him or


any deputy anything about this matter, or any detective con


·nected wi th the office, or investigator? __m~>,.,",,<~,~">,


MR. APPEL. We objeot to that upon the ground that it is


immaterial, incompetent, irrelevant to any issues in this


case--


MR. FORD. Counsel have brought it out--pardon me--


MR. APPEL. --that it calls for declarations, acts and


conduct of the witness in reference to a past transaction


long after the alleged commission of the offense; that it is


collateral to any issue; that it is hearsay; that it is


not binding upon the defendant; that the acts and declara


tions of this witness or his abstaining from doing anything


or acting in any partioular way is not binding upon this


defendartin any way, shape or manner; that it calls for


the relation of the Witness and the ~istrict At~orney in the


absence of the defendant and it does not tend to prove any


allegation of the offense charged in the indictment.


THE COURT. It seems to me that the objection that it is


immaterial is well taken, Mr. Ford.


MR. FORD. Very well.


MR. FORD. Q You were SUbpoenaed on Sunday, the 26th day


of November, and you say you spent sever::il days, in court


af ter that? A Two days, 1 th ink • __>~__-"".,,"......
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If you will let me


1


2


3


4


5


6


7


8


9


10


36 "17


Q TWo days in court 1 A Yes.


Q Your subpoena called for you to appeax in court on the


Tuesday following, did it not?


MR. APPEL. We object to that as calling for secondary


-evidence, and not the best evidence.


THE COURT· Obj ect ion sus tained.


MR. FORD· I will get the sUbpoena.


have the sUbpoena.


THE COURT. Gentlemen of the jury, bear in mind your former


admoni tion. We will take a recess for five minutes.


11 (After recess.)
12 I


THE COURT. You may proceed, M.r. Ford.
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18
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}ffi. FORD. Q Mr. Kr ueger, People t s Exhibit No. 5 which has


been filed in this case is the venire that was issued on


the 25th day of November, 1911, requiring the jurors therein
I


named to be and appear in Department 9 on the 28th day of
/


November, 1911. At the time you were summoned as a juror


were you told to be in court on the 28th day of November,


1911, were you not?


MR. ArrEL. Wait a moment--


MR. FORD It is merely preliminary and perhaps leading,


but 1 think it is permissible under the circumstances.


THE COURT. I think it is very leading, Mr. Ford_


MR. FORD - To save time 1 put it in that form. It is a


25 record here and there cannot be any dispute about it.
26 I THE OOURT Well, there is an objection.







1 MR. APPEL.
not


Well,/after he told
36'8


him what the sheriff


2 told the witness and what the paper said.


3 MR. FORD. 1 will withdraw the question.


4 MR. FORD. Q Did you oome into oourt in obedienoe to the


5 .subpoena at the time of the summons on the 28th day of


6 November, the day named in the summons '1 A 1 went into


7


8


9


10


11


12 I


oourt the day the summons was for me to appear.


Q The following Tuesday, the 28th? A 1 think it was, 1


am sure.


Q That was the date Franklin was arrested?


MR • APPEL. What does he tell him these th ings for?


MR • FORD. Q Do you remember whether that was the day


13 Franklin was arrested? A 1 don't know; 1 don't remember.


14 Q But you were not excused until the next day after you


wer e in court? A Yes, sir.


THE COURT. lu. Ford, that is leading.


17 MR. FORD. He so testified.


18 THE COURT. If he so testified, what is the use of going


19 over it again?


20 MR • FORD. Q How many days wer e you in court before you


21 were exoused? A Just two days.


22 Q Returning to Frankl Fowler: How long have you known


23 Fr ank Fowler?


24 MR • APPEL. We objeot to that as not redirect.


25 .MR. FORD. If the Court please, we didn't ask the witness


on direot examination anything about meeting Frank Fowler.26
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THE COURT· This question, 1 suppose, is preliminary, how


long he has known Frank Fowler. 1 think there should be


very little time spent on that branch of the investigation.


it is brouglt ou t on1 think so, your Honor;


cross-examination.


He did testify on direct as to a conversation as'to what


he told Franklin about Frankl Fowler; on cross-examination


they went into his relations with Frank Fowler.


THE COURT. Are you going into anything material?


• MR. FORD.
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irrelevant, not redirect.


-THE COURT: Obj a::tion overruled.


UR APPEL: We er..c ept •


llR FORD: Did you know Frank Fowl er when you"'re se""i~680 I
as a juror in JUdge Moss' court?


MR APPEL: We obj ect to that as immaterial, incompetent,.


1


2


3


4


5


6


7 A yes sir.


8 . MR FOFID: You Vlere trying damage suits in that department,


i


I


If you knOVI.


And had been for a ~great many years.


I think he was.


At that time Frank Fowl er was a detective for the rail-


yes sir. I.
I
\


sue in this case; no foundation laid.


irrelO1.'~nt and immaterial; hearsay; collateral to any is- "


\
YR roRD:


Q


A


Q


MR APIEL: The same obj ection last mentioned, incompetent •


were you?


A


way companies, was he not?


MR .APPEL: The same obj ection; I eading and suggestive.·


THE COURT: Obj a::tion overruled.
I


lfR .APP:EL: Etc eption


1m FORD: The same obj eo tion as the last.


THE COURr: Obj ection overruled.


MR APPEL: Exception.
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THE cauRI:': Obj a::tion overruled.


MR APFEL: Exception.
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RFCROSS-EtAMINATION


MR FORD: That is all.


1


2


3


4


A That I don' t know, hovr many years.


5 0MR APPEL: Now, yr Krueger, I believe you stated that in
6


7


8


9


10


a conversation wi th 'yr Franklin, you had last with him,


when he made some sogg estion to you that he was pUf'ec tly


willing to give you $200, thal at that conversation, I


understood you to say you Baid to him, "All right, I will


do the best I can". Am I right about that?


. I
I
I


He was ex-on th e ground it is not recross-examination.


enforced here.


MR FORD: It is in the record.


MR APPEL: It is in the record, but I am leading up to


that sUbj ect to draw the wi tness' attention to that inci


dent, and v/hat I am going to ask him.


THE COURr: Of course, yr Appel, the witness has a· right


to be interrogated by but one counsel. However, if the


matter is bri ef and lfr Rogers being absent that will not


direct.


amined fuLly on that matter by the counsel for the defense


oncroBs-examination, and on redirect, I have not touched


anything about conversations.


YR APPEL: No, but it is only preliminary to something I


am going to ask him concerning what he has testified in re-
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1 llR .APPEL: Well) I ask th e question and your Honor c an
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1rule


2 THE COURP: Read the question.


3 (Last quest ion read.)


4 MR FORD: We object to it on the ground it is not:re-


5 • cross- e:an1nation, not covering any matter brought out on


6 redirect.


7 THE COURT: Strictly speaking I thin"k that is righ~, but


8 if counse.1 desire, to go into that matter, they can. Ob-


9 I jection 01 erml eel.


10 A Vihy, I answered that cp astion one e.
-. .


11 1m. .APPEL: And that is correct, is it? A That is cor-


rect , yes.


I know, but you said, ".All right, I will do the best,


12/


13, Q


14 Q


Huh? A Yes, he offered me the money.


15 I can". A yes, ttI will do th erest I canIt, 1tes.


16


17


Q


Q


You s aid that? A Yes.


Then the District Attorney has asked you mether or


18 not you talked wi th yr Ford about this matter, and you said


19 you had talked wi th him, as I understood it; is too t


20 right? A yes sir.


21 Q Now, did Mr Ford, in t~ conversation that you had with


22 him, tell you tre t if you muld testify to vhat you have .


23 testified here, you muld not be prosecuted?


1JR FORD: I obj ect to that on the ground it is not re


cross-examdnation, that counsel has gone fully into his
-


conversations oncross-examination, and I simplyecmnined h'


on new matter brought out on redirect.







1 THE COURr: Obj ection OJ erml eel.
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2 A That I .would not be prosecuted?


3 !{R APPEL: yes. A Well, I didn't understand it that ~.


4 I don,t know what they could prosecute me f'or, b ecm se.
5 ~ hadn t t done nothing I thought was wrong.


6 Q
,_"_"""1l;~_';~\;,''''"",*",>t'~'''-( ~...


Well, did he say anything in that respect? A jo~~H<"""·


7 I do not ·think he did.


8 Q, You di dn' t E:OCpec t to be pres ecut ed if you s ai d t bes e


prosecuted.


-


and cgreed corruptly to go upon the jury, or attempt to


qualify as a juror upon the understan.ding or proposition


to b eli eve t hat as a matter of law, in spite of' th e facts


testified to by the witness, that this witness has not made


thing s on the at~.nd, di d you?


MR FORD: We obj ect to that as not proper; th ere is


nothing th e wi tness has specified to for which he could be


MR APPF.,!,: we msign as error J the stat ament of counsel that


the witness has not stated anything upon thestand here


for whic h he might have been pro secut ed 0 r coul d b e pro-
to lead


5 ecuted; upon the ground .tha the is undertaking the jury
"


}!R APPEL: Now, your Honor --


MR FORD: We o~ act to th e examination as not being recross


ex:amination; incompetent, iITelevant and immater,ial.


MRKEETCH: He has already answered the question.


:UR FORH: As having already been ans\vered.


. THE COURr Obj ection sustained.


21


19


20


9


10 I


111
12 ,


13


14
I


15 I
i


16 I


171
18 I


·22


23
I


24/
25 I


26/
I
I
I







Wlat was that last question?


Read it.


THE COURT:
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1


made to him by lir Franklin t th e wi tness having testified I
that he, after conversation with lEr Franklin, that he


finally 'said ,tIAll right, I will do the best I can tt;


and it is a mat-ter for th e jury to determine whether or


be prosecut ed.


All right. Answer the question.


.not under those circl1.mstances, th e wi tness occupies th e


posi tion of a person who migh t or mgght not or coul d not


1


2


3


4


5


6


7


8


9 1


10 I A
THE COURT:


11 (Last question read.)


12 II A No sir.


13 J!R APPEL: No sir; and you have not been prosecuted?


14


15
1


16
1


17


18


19


20


21


·22


A No sir.


Q You hmre not t so far as you knoW', you have not been


accused of any matter growing out of or arising from that


understanding with !{r .Franklin? A No sir.


I
I


23


24


25


261
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I
;


I


Frank R • Smith.


Covina.


A


Orange grower.


S MIT H,


A


R.


Q State your IVlme to the jury.


DIRECT EXAMINATION


F RAN K


Do you remember a time when you were summoned or drawn


Sir?


State your name to the jury.


Wha t is your business?


Where do you live, Mr. Smith 1 A


a witness called on behalf of the People, being first


duly sworn, testified as follows:


Q If such be the case, to be fair wi th you? A No, sir.


Q Nor wi th Mr. Fowler? A No, sir.


MR. APPEL. That is all.


MR • FORD. That is all.


MR. FREDERICKS·


•THE COUR T. You ar e excused, Mr. Krueger.


15


16


I


12
1 A


13 I Q


14 1 Q


Q


Q


17 as a juryman in the case of People versus McNamara?


18 A Yes, sir.


19 Q A few days or a short time prior to that time state


20 whether or not you met Bert Franklin?


21 MR. APPEL. Just a moment--we might as well put in an


·22 objection at this time, your Honor, knoviing and anticipating


23 abcut what the questions of the District Attorney will be


24 addressed to. We put in an objection, so that, with your


25 Honor's permission, it may be considered as going to each


26 and every question to be propounded to the witness.


llpl


2


3


4


5


6


7


8


9


10


11
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THE COURT· It will be so understood, Mr. Appel.


object to any evidence on the part of this witness con


cerning the matters about which he is going to be inter-


.rogated for the reason and upon the grounds following; I


That the evidence is incompetent, irrelevant and immaterial,


thatit is hearsay; that it is collateral to any is Ste I
. in this case; that no foundation has been laid for the


introduction of the eVidence; that it has not been shown


by the testimony of any witness, and on the contrary it


has been shown by the testimony on the part of the prose


cu tion that Mr. Darrow had no knowledge and no understanding


concerning matters or things about to be testified to by


1


2


3


4


5


6


7


8


9


10


11


12


13


MR. APPEL. Yes, sir. We object to the question and we


14 this witness; upon the ground tha t the'w i tness Frankl in


15 I named in the question here has testified in this court


16 that his connection and his conversation with the Witness


17 was not even reported to Mr. Darrow and not discussed With


18 Mr. Darrow and that, therefore, Mr. DarroW' cannot be bound


19 by the acts or declarations of this witness and of Mr •


•20 Franklin, the defendant having been shown to have absolutely


21


·22


no knowledge of the existence of this Witness or of the


matters or things about which he is going to testify J or


23 that he ever kad any knowledge or information concerning the


24 matters after they occurred, or tha t he assented thereto or .


25 ratified them in any way, shape or manner, therefore, not


26 binding upon him, and they are collateral to any issue in
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1 this case.


2 THE COURT. Objection overruled.


3 MR • APPEL. Exception.


4 MR. :FREDERICKS. Read the question.


5 THE COURT· And as suggested by Mr. Appel, it will be


6 deemed that the same objection and the same ruling and the


7 same exception has been interposed to each and ever~ ques


8 tion propounded to this witness, unless some additional


18 Q In Covina? A Yes, sir.


19 Q And did he see you more than onca? A No, once is all.


20 Q State whether or not he had a conversation With you


Read the question.9


10


11


121,
13


1
I


14
1


15 ,


16 '


17


21


·22


23


24


grounds of objection be stated.


(Las t question read. )


A 1 did.


Q H9'long had you known Bert Franklin? A Well, 1 think


7 or 8 years.


Q And where was this place, where did you meet Franklin


at the time you have referred to a few days before you were


drawn as a juror in the McNamara case? A He came out to


my home in Covina.


about the McNamara trial or any phase of it at that time.


A He did.


Q Who was present during that conversation? A Just M~


Franklin and myself.


out and he said could he approach me or talk to me.


25 ...-'t/Relate the conversation to the jury.


26


A Well, he came
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Q And then what if you did stay on the jury? A Then 1bb


says, "What is it1" and he started in and he said 1 was to


be drawn on the jury and he asked me if any inducement


would make me stick, and he went on and said how was


Vient on to four thousand. 1 said, "There ain It no use to


talk to me because you haven't got enough money to buy me."
--....."l\Olt_n.l",.


Q Well, what fur ther was said in regard to what he wanted


you to do? A Well, he wanted me to be drawn and try to


He was talking to me about that, hethree thousand?


stay on the jury.


1


2


3


4


5


6


7


8


9


10


11 said there would be four thousand in it or maybe more. I


12 told him there was no use to talk to me.


13 Q Under what condition, what were you to do? A Well, if'


14
I


15 I
16 1


17


18


19


20


21


·22


23


24


25


26


1 would acquit the McNamaras.


MR. FREDERICKS. Cross-examine.
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5 .to meet him; shake hands with him; 'say "How do do"?


7 Q HOVl long had you known him? A I thi~k about ? o.r 8


8 Jifsars.


2 MR APPEL: Had you had any business transactions with Mr


3 Franklin prior to that time? A Business? 110 sir.


CROSS-EXRlINATION


That is all.


You mew him as you know a great many men, knew him


6 A


1


4 Q


9 Q You kne'\v him pretty'Aell? A Oh, nothing personally,


10


11


. ~
no. t


Q There had been no special intimate friendship be-


any degree of


No sir, I had not. .


You had never given him any intimation of knowledge orQ


12 t ween you and him? A ,No sir.


13 Q You had n wer manifested to him so far as you remember,


friendship that might make him understand he14
t


15 II could. confide in you confidentially in all these matters?


161 A


171
18 had ever conducted yourself, so far as you know, in his


19 presence, or to his knowledge, so that he might have


20 in any way got the idea that he could. tallc to you on a


21 subj ect like that? A No, I never did.


·22 Q Now, he came over to your.place or residence? A Yes


23 .
s~r.


And came in the daytime? A He came in th e daytime.


And your place or residence is in the city there?


No, it is out in th e count rYe


Q


Q


A


24


125


26 ,
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Q I mean so far as you know. A So far as I know there


I,.)


mobile; I donlt know -- I didnttsee aT.\Ybody with him.
• •


Was anybo ctr with him? A \Vhy, he c arne out in an auto-


II


I


I seen it stand-A


'~s nobody with him.


q.. Did you see the antomcfuile?


Q1


2


3


6 ing out in the road~ ye s.


7Q In the daytime, "'VaS it? A It was in the daytime•.


8 Q Jnd you were home with your family, I suppose? A Yes.


9 Q Some of your ~mployes there? A I have none that


10 stay there.


12 roads there? A yes, it is one of the'i'vell-traveled roads.


13 Q, Close to thestreet? That is, your home? A The


14 house?


15 Q yes. A Oh, 100 feet, I guess.


16 Q Now, the country surroun ding your home there is well-


17 settled, considering that portion of the cOlmtry? A Oh,


11 Q And your home is in on e of th e arenues of well-.traveled


22 A Well, Boing on 11 years.


23 Q And you are a prettyv.ell known man there, aren't you?


24 A yes sir.


18


19


20


21


yes.


The homes and orchards there surrounding your home?


A yes sir.


Q And you have resided there how long, Mr Smith?


26 county a great many years? A I was born here.


And elsewhere in the county? YOu have lived in thisQ25
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cret? A He said after he fonnd out my opinion, he asked


Q Now, will yOll be kind enough to state as nearly as you


can in a concise manner, ho\" he approached you; What, was


the first thing he said to you, for instance? I am not
....


going to question you very long upon that? A Oh, I don,t


fnow. ;rust about what I stated before. the way he ap


proached me.


Q Well, he said, !tHOw do you do", of course, greeted you?


A Asked me if he could talk to me and then he started


in wi th just what I said.


Q Well, did he say to you -- did he ask you whether he


could talk to you confidentiall:r:, and did he demand a prom-


ise from you, kr you did not come to any understanding


or ~reement too t you would or should keep the matter se-


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 ~~,~_~:~::~_~,~,"-- ----


16 Q I mean before that? A No sir.


17 Q Then, he just came out in a sort of a bold manner?


18 A WhY, he c arne out very bold indeed, yes sir.


19 Q Now, did he try to induce you in any way', shape or


20 manne r, to say anything to indue e you to change your c on-


21 vietions of rieh t, as you expressed th an to him? A No,


22


23


24


25


26


I don,t think he didafter I got through with him.


Q He didn,t try to pursuade you to come to his under-


standing? A No sir.


Q You took it for granted, I jUdge, :from the circums


tances, from what he waid and :from \mat you said, immed


iately upon·you admonishing him that you were







kind of a IErson, that could be approached in that man


er, did he appear immediately to stop trying to pursuade


you to do that? A yes sir.


Q As yousaw him there \"{hen you said to him, he didntt


~mre money enough to do business with you or wo ms to that


effect, or money enol~h to buy you, for instance, did


he seem to be surpri sed in any way, 0 r simply ,took it


coolly? A r don, t think heves very surprised.


KffiAPPEL: That is all.


lrR FREDERICKS: That is all.


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


-22


23


24


25


26
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DIRECT EXAMINATION.


called as a witness on behalf of the Prosecution, being


first dUly sworn, testified as follows:


1


2


3


4


NEWMAN E S SIC K,


5 ;)IR • FORD. Q What is your name? A Newman Essick.


6 Q How old are you? A 44.


7 Q where do you reside? A Fifth and Normandie, Los'


8 Angeles.


9 Q And your occup~~n?


10 Am • APPEL. What do you \Van t?


15 MR. FURD. By this Wi tness we will prove that the check


16 I depoe i ted by Ber t H. Frankl in in the Fire t Nat ional Bank


17 on October 6th, 19l1,fwr the sum of $1,000, was signed by


18 Clarence Darrow, drawn on the Commercial National Bank,


19 wi th which Clarence Darrow had an account.


20 MR· DARROW. You don't mean Clarence Darrow?


11


12/
I


13 I


14/


MR • FORD • We ar eseeking to prove by this witness and in


connection wi th the testimony of Mr. Young from the Ftlst


National Bank that on the 6th day of October--


MR • APPEL. No, by this witness.
I
I


, I
"


21 MR • FORD. Yes.


26 that day.


·22 MR. DARROW· You mean Clarence. Darrow, Trus tee.


23 MR. FORD· Clarence Darrow, True tee; that the check came


24 from the clearing house that same day, October. 6th, and


25 was paid out of the account of Clarence Darrow, Trustee
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I


MR. DARROW. We will admit that every check given to lli.


Franklin signed by Clarence Darrow,Trustee, everyone of


thern, was paid from the account of Clarence Darrow, Trus tee.


1


2


3


4 Every check given. This, of course, includes the check


5 Of October 6th.


6 MR. FORD. I will be very brief on this matter.
i,


7 MR. DARROW· I object to the testimony. No use of wasting


8 the jury's tiI!1e or our time or the Court's time.


9 AIR • FREDERICKS. It can be proven .very quickly.


10 MR. DARROW· 1 objec t.


11 THE COURT. The defendant here admits it here as a defend-


12 ant and his own couna el •


13 MR • FORD. Your Honor please, we are in some doubt as to


14


15 I
16


17


18


19


the sufficiency of the admission alone, and we would like


some independent evidence in addition to the admission.


MR.DARROW. There is no doubt about the admission of it.


There can be no question but what it is just the same as


if they took a day's time to prove something which in our


opinion is of no consequence, which we are ready to admit.


20 MR· FORD. It will take only five minutes.


21 MR. DARROW. I object to ,i t, and that--


22 MR. FREDERICKS. There has been plenty of time wasted. We


23 insist on proving it this way. It ia our aide of the


24 case.


25 THE CDUR T. You make your offer.


26 MR. FORD. Now, the las t question, read it, please.
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1 (Las t que s tion read by the repor tar. )


2 MR. DARROW. The Court said make your offer.


3 THE COURT· 1 mean to ask a preliminary question so as


4 to get a square ruling of the court on the matter.


5 MR. FORD· As soon as we get to the proper question they
•


6 can make their objection.


7 MR • FORD. Q Wha t is your occupat ion? A Bank cashier.


8 Q And With what institution? A Commercial National


9 Bank.


10 Q That is a banking corporation organized unier the


•


11
I


12 I


13


14
115


16


17


banking laws of the Unted States with its principal place


of business at the corner of Fourth and Spring Streets


in this c1 ty?


MR. APPEL· We object to that because that is not the way


to prove a corporation. We will admit, your Honor, that


they can prove an institution of that kind to be doing


business as a corporation, but this is not the way to prove


18 the legal existence of a corporation. We want to avoid


21 doesn't make any difference what-


19


20


·22


23


24


25


26


all these things.


l14R. DARROW' 1 objec.t upon the ground it is imma terial.


MR. FORD. Withdraw the question •.


THE COURT. Counsel has withdrawn the question.


MR • FORD. Q where is the Commercial National Bank


business? A Fourth and Spring streets, Los Angeles.


Q And doing a banking business? A Yes, sir.
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20


21


22


23


24


25


26


-]369t3


this case?


-


•
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1 There is no question but what every check t here given


2 to Franklin was paid out of the trustee account -signed


3 by my name as trustee. Now, c an anybody tell me where any-


4 I thing


5 ¥R FRJIDERICKB: Your Honor, that is not the point. 1»3


6 have a right to prove tl'le facts in this case in our own


7 way. If the defendant in this case makes an admission


8 we can prove his admission and that would be evi denc e, and


9 then in addition to that we can prove it two or three


10 times more in corroboration. Now, there is no such
I


I
I


11 thing in the criminal practice as an admission that would


12 bar out the in troduction of testimony on that SUbject.


13 We wish to prove the facts in this case by witnesses on


14 the stand, and if counsel is in the attitude in reality
!


15/ which he indicates, it is a very simple matter for him to


16 I cease making obj ections end the thing will be proven -


17 I be proven', nothing.. more than and nothing else than it


18 would be otherrlse, and it would be proven quickly, and


19 it would be over with, but we insist on proving our case


20 that way with witnesses on thestand and getting our record


21 in the way that we wish it. It is our side of the case.


22 l.fR DARROW': Your Honor, if he _is done, I would like to say-


23 a ..vo rd in reply to that. There ,vas never any such law;


there couldn't be any sua law;after an admission in


civil or criminal, and counsel is not entitl a:l to prove


JUst the same whether it iscourt, it is admitted.


24


25


26 I
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1 it over ~ainl. He is not running it. It is fo r this


2 court to say whether :a. fact is proven or admitted, and


3 if it is admitted, it stands as proven. It is not cor-
-


4 I roboration of anything; it could not be. It is a plain


5 a.dmission in court, and I obj oot to any further e'tidence


6 on the qu estion.


WI


7


8


9


MR FORD: If the court please, the stipulation made by


counsel does not prove all of the things we are driving


at.


10 J!R DARROW: What else do you want?


111
I


12 I


13


14


MR FREDERICKS: That is our affair, may it please the


court. We do not have to disclose to the other si de What


weare driving at. Now,~ are 0 f'fering wi denc e and as


long as that evidence is competent, we are entitled to


15 offer it.


16 THE COURi': COlmsel stated he desires to show something


17 in evidence ina1.dition to vmat has been admitted.


18


19


20


21


22


23


24


25


26/


MR :BREDERICKB: And also 'mat has been admitted, your


Honor.


YRDARROW: Your Honor, we admit wery check given to llr


Franklin signed Clarence Darrow, Trustee, was paid.


YR FORD: DO you a::lmi t the t on


llR FREDERICKS: We don, t want any admission, yr FOrd.


!{RDARROW: On the 6th day of octOber, what? Now, that


is all t mre is to this, md I obj ect to anyaridence


upon trot point, that it is not a controverted question







1 at all.
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...


2 THE COURT: I'domtt know what counsel expects to prove,


3 but he stated he desires to prove somet hi~ outside 0 f


4 the admission, and declines to state what it is. He is


5 tI:eref~re, entitled to his question.


6 UR DARROW: He stated to me that is what he is going to


7 prove.


8


9


10


11


THE COURI.': He stated here this minute there are some other


matters outside of the admission he wants to prove.


MRDARRQW: I obj ect to anything c,overed by the achnission,


and if I can get any line on anything else th EY want to


I
r/li
~:
~I


I
I
i


12 prove, Ireserve the right to admit it, if we think it is


13 true.


14 THE COURT: All right. what is the question?


15 (Last questioIlt read by the ~eporter.,


16 THE COURT: Objection 01 erruled.


17 A yes sir.


18 MRDARROW: Take an ecc eption.


19


20


21


22


23


24


25


26
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MR. FORD· Q Did you on the 6th day of October, 19111


And did you have charge, custody and control of the books


Did 1 what?


Rave the same charge and contro11 A Yes, sir.


A


Q


Q


and records and papers of the bank? A Yes, sir.


Q 1 will show you two papers which 1 have already


bited to the defendant in this case and ask you if you
~-",",


have seen them before? A Yes, sir.


MR. DARROW· To that 1 object upon the ground it has


already been admitted.


THE COUR T. Overruled.


lAR • DARROW. Exception.


MR. FORD. The ques tion is answered. Q What are they? .-"'-"1"'1'


MR. APPEL. Wait a moment--


MR • 'DARROW· 1 want to make the same objection to that


question.


MR. APPEL • The fur ther objec tion, your Honor, that it is


incompetent, irrelevant and immaterial, calls for second


ary eVidence, not the best evidence.


THE COURT. Objection overruled.


JAR. APPEL. We except.


A This is part of the individual books of the Commercial


National Bank.


MR~ FORD. The Court will permit me to ask a question about


the checks before 1 interrogate him openly?


THE COURT. yes.


1
s


2


3


4


5


6


7


8


9


10


11


12


13


14


15 i
I


16


17


18


19


20


21


22


23


24


25


26
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I
\


MR. FORD.Q Does that--was C. S. Darrow Trustee--did you


have an account With C. S. Darrow, Trustee, on that date?


MR • DARROW. Objected to upon the ground it is admitted and


a Iso on the ground the wi tness has stated, and also on the


gl'ound it is incompetent, irrelevant and immaterial.


MR. FORD. That is probably true. Q Does this paper con


tain any i terns referring to the accoun t of c. S. Darrow,


Trustee?


MR. APPEL Wait a moment--we object upon the ground it is


incompetent, irrelevant and immaterial, that the books


of account or papers being memoranda of transactions in


relation to matters pertaining to some one else's business


1


2


3


4


5


6


7


8


9
MR. APPEIJ' Wai t a moment--we object upon the ground that


10
it doesn't call for the best eVidence, it is secondary,


11
immaterial and irrelevan t for any purpose whatsoever.


121
MR • FORD. The purpose, your Honor, will be to show that


13
the original check given by Mr. Darrow to .Ber t Franklin--


14 THE COURT. 1 was thinking about one point in his objec
15


1 tion • Objection overruled.


16 MR • APPEL. We except.


17 A What is the question again, please?


18 (Last question read by the reporter. )


19 A Con tains the i tems--


20 JAR. FORD' Jus t yes or no to that quee tion. A Yes.


21 Q Were those items placed there in the ordinary courseof'
~r.;:;;:;f.,l


22 business?


23


24


25


26
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1 and not being the act of the defendant cannot be given in


2


3


4


5


evidence against him on the


vant and immater ial for any


prove any fact against him;
....


THE COUR T. ~verruled...


ground they are hearsay, irrelej


purpose; doesn't tend to


no foundation laid.


I


6 MR • APPEL· We except.·


7 A Please read the qoo stion.


8 (Last question read by the reporter.)


10 MR. FORD. Q Would you kindly read and explain each item,


11 ref err ing to the account of C • S • Darrow, Trus tee, to the


12 I cour t and jury?


13 MR • APPEL. We object upon the ground it is incompeltent,


14 irrelevant and immaterial; the question doesn't call for


15 t he best evidence; it cal's for secondary evidenc e and tB


16 document itself has not been inroduced in evidence, has not


17 been ad~itted in evidence.


18


19


20


liR • FORD. 1 withdraw the ques tion for jus t a mOnJen t •


THE COURT You cannot finish With lthis Witness in a few


moments.


MR' FORD' 1 will try to.21


THE COURT· Wai t a moment--eounsel has stated it Will take


JlR • APPEL. It wi 11 not be br ief.


MR. FORD· 1 think ycur crose-examination will perhaps


be br ief.


APPEL. We have a right to croso-examine.MR
22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


121


13


17


18


19


20


21


22


23
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soree little ti~e for his oroBs-examination. Might as


well adjourn at this time 0


(Jury admonished. Reoess unt i1 2 P.M.)
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6 1 AFTERNOON SESSION. JUly 31, 1912; 2 P.M.


2 Deferd ant in court wi th counsel •


3 MR. FREm:PIOKS If the Court please, ;,lr. ford is delayed


4 just a moment. He will be here in just a moment, and as


5 far as this question is concerned, we have looked it over


6 in the transcript since luncheon and we find it goes into


7 probably a little different field ~nd: it might be consider


8 ed a little different than we intended and we withdraw it.


9 THE COURT. Very well.


10


11 C L ARE N CE s DAR ROW,


12 onthe stand for further cross-examination.


13 MR. FORD. 1 wan-ttto beg the court's pardon--


14 THE COURT. 1 shall assume there was gOOd reason for it.


15 .MR. FORD· Wi thout gOing into any conversation, you learned


16 very early before you were really employed inthe case that


17 iJt-twas alleged, at least, on the p3.rt of the prosecut:..on,


18 that ;,:r. Tve i tmoe was involved in the matter of the Tin:.es


19 exploaion? A No, 1 learned that they were investigating


20 him.


21 Q Well, the n, there was at least a suspicion he was involved


25 couple of days, in June, you can,e tren to Los Angel es?


A In some people's mind,22 on the part of the prosecution?


23 no doubt.


24 Q When you met hin'in San F.r '¥1cisco and remained there


26 A 1 think so.
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1, Q Did anyone accompany you onthat trip to San Francisco


2 to s ee ]~!r. Tvei trooer A 1 think Ivlr. Nockles was wi th me on


3 the first trip.


4 Q And he accompanied you to Los Angeles? A Jre did.


5 Q Where did you stop when you arrived in Los Angeles?


6 A The Alexandria.


7 Q, Do you recall that date--? A 1 do not.


8 Q But that w'as ear ly in June? A 1 think so. Paven 1 t you


9 any memorandum that would show me, if you hav,e 1 would be


10 satisfied.


A Well, if you find it differill


A That was when :t.r. Rappaport was here,


17 Q May 25, 1911; yes, that is my recollection. A


18 that is right, but 1 wouldn't say that 1 know it.


19 Q It is really the latter part of May, then that you came


20 to San Francisco and met :ilr. Tveitmoe? A Oh, you misur:der


21 stood me. 1 said wasn,t that the time it was extended


22 when \:r. Rappaport was b er e • He ~iame befor e 1 did.


23 Q May we have those records, !!:r. Sliiith, of Judge Bordwell's


24 court, the munutes of May 25, 1911. 1 will fix the


25 in another Way. You testified here that you met Mr.


26 ir.. C~ icago early in June, either at your


16 counsel?


11 Q 1 haven't at this time.


13 Q You recall that on May 25, 1911, the time to answer the


14 indictment against J J and J B McNamara was extended, and


15 at that time ;.~r. Scott, Mr. Davis and yourself were added to


12 correct it. 1 am unc'ertain about it •
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1 Union Reataurant. A 1 testified 1 thought tha t W'.'tS the


2 time.


3 Q Do you recall whether that was before or after your firs


4 visit to California? A 1 wouldn't be certain, (vir. Ford.


5 Q The minutes of May m , 1911--


6 MR. ROGERS. This has not been introduced.


7 MR • FORD. This has been introduced, 1 believe.


8 MR. FREDERICY.8. Yes, those are all introduced, that is, if


9 it refers to this case.


10 MR • FORD· 1 think it has, however. (Reading)


11 "It is ordered that Clarence S. Darrow, Joseph Scott,


12 and LeCompte Davis be, and they are hereby substituted as


13 attorneys for defendants with Leo M. Rappaport and Job


14 Harriman defendatn's attorneys of record; and there coming


15 on regularly for hearing motion on behalf of the defendants


16 to extend time Within which to answer, and the people


17 being repr esented in court by tr:e Dis trict Attorney at


18 Los Angeles County, California, J. D. Freder icks and Assis


19 tant District Attorney, W. J. Ford, and the defendants,


20 J J McNamara and J B McN?mara, by their attorneys, Messrs.


21 Darrow, Scott, Davis and Harriman; the defendants and each


22 of ttem being present, motion to extend time to answer


23 presented, argued and submitted.· Whereupon it is ordered


24 tha.t defendant's said motion to extend time Within wI-ieh to


25 answer be, and the same is hereby granted, and time


26 is extended to JUly 5, 1911, at 10 o'cloCk A.M."
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1 MR • ROGERS. Mr. Ford, do you claim that because a man


2 appears of record he is personally present in the court


3 room?


4 MR. FORD' No, 1 don 't, but 1 am calling that record to his


5 attention to ask him if he was not present at the time


6 your name was added as attorney of record in the case of


7 People va J B McNamara--just to get at the date is the


8 only important matter. A It might have been last May.


9 1 would infer from tha t 1 was here because 1 don 1 t believe


10 Mr. Scott and Mr. :cavis were employed until 1 got here,


11 al though 1 think Mr. Rappaport discussed it with one of them,


12 but 1 don I t think they were employed until 1 got here. 1


13 might have gotten here the last of May. 1 would not pre-


14 t end to be certain about it.


15 Q Your beat recollection is now, having seen the record,


16 that you were here on May 27, 1911? A That is the 29th,


17 ,isn't it, the entry down below is the 29th?


18 J.tR. FORD. It is evidently a copy of this--the heading at th


19 top is May 27, 1911.


20 MR. ROGERS. That appears to be the 27th.


21 MR. FORD. Just imnediately folloiVing is the record of


22 Monday the 29th. You recall that it was Saturday morning


23 that you were substituted in court? A 1 don't believe 1


24 reniember it, ,.1r. Ford. 1 presume that 1 was here when that


25 record was made.


26 Q Then you must have come to Los Angeles on your first v
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1 and had been in Los Angeles onMay 27, 1911 •. How long did


2 you remain on that occasion in Los Angeles?


3


4


5


6
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3 ~R ROGERS: I do not think that necessarily follows.


4 I am probably attorney of record in half of the counties


5 of Cal ifornia in someJ case or other, and I do 'hot always


6 get there, but the record, as a rule, shows it.


7 MR FORD: I am not basing it on the record, I am basing it


8 on the witness' personal recollection and ~mply use the re


9 cord to refresh his recoIl ection.


10 MR ROGERS: He says he does not recall, that it is prob-


11 ably true, but the record does not mow it.


12 THE COURT: That is subject to correction.


13 lrR FORD: I might state for the benefit of counsel, there


14 is no hidden purpose in this. A If it is important I


15 can fix it by the hotel register, that is, if the eocact


16 date is important, I can fix it, rot I v.oul d not pr etend


17 to fix it from memory.


18 MR FORD: I think that can be done, and we cam tell from


19 the hotel register whether they are correct. I think, how-


20 ever, that is correct.


21 How long did you remain in Los Angeles on ttat occa-


22 sion? A probably a week, but I am not certain about


23 that.


24 Q lufr Nockels re!)1ained h ere the enti re time? A He di d.


25 Q 1Ir NQ)ckels Vias here in referenc e tot he same case?


26 A He was.
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1 Q And assisted you before and since that time in the


2 :McNamara case, whenever you needed his assista.nce? A When-


3 ever I wanted an~, information in Chicago or any assistance,


4 he coul d give me, he ''vaS ;a"lVf·ays.:., to do it, and I called


him e,t differEnt times.


His full name is Edward N~ck1es? A Edward Nockels.


And YJhat official position does he occupy? A Secre-


8 tary of the Chicago Federation 0 f Labor.


the taking of the lJ:cNamaras.


did you employ }Ir P.arringt an 'before you came?


sian is I did, but I would not be certain ~ that.


I pI' esume I talked with him very soon after


A . Well, he "as one of the men tta t urg ed me to


Isn't it a fact you did e.mploy him before you came to


When di d you first meet ]\.fr Nockels in reference to this


I think not.


I


I
!


NoW', before you came to Los Aug eles the first time, I
) 1


A l,fs imp I.es-I


And any other official position in labor circles?


Q


Los Angeles, and that he went to Indianapolis and Ti:fren,


Ohio, to Cleveland, Detroit, a.nd other places getting


information and evi dence for you before you came to LOS


Angeles? A He went after inforIl1ation early, probal)ly be


fore I came to Los Angeles, but I 'wouldn't say that for cer\


tain. -/


undertc:.ke it.


case?


A
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gal to gather up correspondence .from Ortie,showing the


25


26
You sent him to various relatives of Ortie E.







1 whereabouts of McManige.l by the postmarks on ve.rious


2 dates? A 1'10.


3 MR APPFL : Wait a moment, now. We ask t ba t th e answer be


4 stricken out for th e purpo se of making our record.
. .


5 TID~ COURI': Strike it out for the purpose of the obj 00-


6 tion.


7 MR .APPEL: We object to tlRt as notcross-examination --


8 MR FORD: If there is any argument on it, the question is


9 withdrawn.


10 TH}~ COUID': The question is wit lrlravm and the answer is


11 stricken ou t.


12 Q. What ,,;vas th e YlOrk JEr r-arrington yas employed on at


13 that time?


14 MR ROGERS: At what time?


15 Q Before th e vii tn ass came to California, the latter part


16 of JJay?


17 l'[R ROGEHS: He had not enployed him at that time, he said


18 it 'Was within the possibilities, but he does not state it.


19 A I don't know vm ether I employed him before I came or


20 op my return, b~t he was employed to investigate and


21 gath er evid enc e.


22 Q After leaving Los Angeles on your first visit, to Ymt


23 place eli d you go? A As far as I can recall, I "{l.ant


24 back, right straight 'tack home.


25 Q You mean Chicago, of course? A Chicago.


26 Q HoV! long before you c rone to California again?
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1 A . Mr Ford, since I have testified this morning, I think


2 there may be scme q.1estion yrhether I went to Washington


3 after my first vi sithere or before it. I might have


4 gone there after, instead of before; very likel;t I did.


5 Q, That is, you went from Los Angel es to Washington?


6 A No, I went to Chics.go.


I
.1


be fixed, if it is important.


mying I did. I went there, but I am not certain whether
/


it ,,'Vas befor e or after I came to Los Angeles; that could


7


8


9


10


Q, And from Chicago, thm to Washington? A. I am not,


When did youreturn to Los Angeles again? A lJthe first


11 Q.


12 Q,


13 Q,


At vrhat hotel did you stop in \~a.shington? A
i I


The W lL.ard Hotel? A The }.Tew Willard.
T


\ .


WilLard:
I


14 days in July, as I recall it; the la st of June 0 r the 1 st


15 of July.


16 ~ It is the dates I vent now, Mr Darrow, and for that


17 reason A The plea vas Jul~" 5, v..as it not?


18 Q The plea vas on July 5th, a.nd upon motion of counsel


19 for defendant, and by consent of the District Attorney,


20 it was continued to the next day, July 6th, 10 A.lr:..


21 l-ffi ROGERS: It does not fRY who app eared.


22 lrR FO'RD: Continued on Jul;y" 6th to the '7th. A Do you


23 know vmat day of the vleek July 5thv.as?


24 :MR FREDERIC:B.:B: Jul;y" 5 V,LS Wednesday, according to this.


26 MR FREDERICKS : ye s •


25 A 'V.ednesday?







1 A I a rrivedhere on Sunda! morning, ei ther the p rec eding


Sunday or t.h e Sunday before.


time, continued to J'uly 12, according to the record on


July 12, Wednesday, J'uly 12, 1911 -- do you wi sh to see


it, 1,fr raf'row? A No, you read it to me.


the 4th of J'uly, t.he motions to quash the indictments were


argued and submi tted to the court for ruling? A Were they?


I do not t.hink they ~ere. I think it was a month or six


weeks later than that; I am sure it was not done in that


short a time.


According to the minutes, it\'as argued.during that


Before the 4th of J'uly? A Yes.


Then, during the following week, during thev,eek of


And youy,ere here on the 4th of J'uly? A I think so..
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3p 1 Q The defendant's motion to quash indictn1enta and People 'a


2 objections thereto were resumedand the defendant's motion


3 to quash the indictments were denied, and the causescontin-


4 ued to Fr iday, July 14, to be then set for tr ial? A July


5 12?


6 Q Yes, July 12, the motions were denied. A About two


7 weeks after 1 arrived, however.


s 8 Q That ia ab out 2 weeks after your arr ivaI? A About that.


9 Q And how long did you remain in Los Angeles before making


10 Loa Angeles your headquarters then from that time forward


11 until the present time? A 1 am still here.


12 Q Have you made any trips east during that time? A I have


13 not.


14


15


16


17


18


Q You have made frequent tr ips, however, to San Francisco?


A Been to San Francisco a number of times since then.


Q Have you been outside of the state since that time?


A Have not.


Q Your trips to San Francisco wer e for the purpose of con-


1 want to allow him to testify with as little26 MR •. FORD·


19 suIting With Mr. Tveitmoe and ;.tr. Johannsen on numerous occa


20 siona? A New, how do you mean:. Were my numerous trips


21 for that purpos e or did 1 got there sometime for that purpos


22 or was that the only purpose?


23 Q Well, whatever purpose you went up there for.


24 MR. paGERS. You get a question ar~ then we can get the


25 matter out of him.
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1 interruption as possible. A 1 went to San Francisco some


2 times for pleasure, sometimes to consult about the case.


3 Once or twice to interview witnesses, and 1 had various


4 cor:sultations with Mr. Tveitmoe at some of which ;.:r. Johannsen


5 was pr es en t •


6 Q During thatsame period, Mr. Tveitmoe frequently consulted


7 with you at Los Angeles, is that correct, in reference to th


8 case? A. 1 don't believe he was here over twice.


9 Q About howmany times did you calIon hin; at San Francisco?


10 A That would be hard to tell. Probably 6 or 8. That is


11 only a guess. Not always on business. '7


12 Q You met Mr. Biddinger in June at Chicago, is that correct?


13 A 1 told you, ;11r. Ford, 1 was not quite sure whether it was


14 befor e the firs t time or when 1 went back.


15 Q WeJl, assuming, Mr. Darrow, that you were here on May


16 25, 1911, and that you were here again about the latter part


17 of June or early in July, would yeu say at the present


18 tinie that the time yousaw :,1r. Biddinger was between your


19 first and second trips to California? A If 1 assume


20 that it would not help me inthe least. 1 might h~e seen


21 him before 1 came the first time and 1 n::ight have seen him


22 between the two times. 1 can't carry those little things


23 in my head.


24 Q What is your best recollection? A 1 haven't any.


25 Q pave you any means of figur ing it out to Y01~r own


26 faction? A Have you got those copies of telegrarrs?







1 be able to.


2 MR • ROGERS. These are the ones they gave us. 1 don't know


3 anything about them.


4 MR. FORD. 1 wilJ get to those telegrams later.


5 A 1 haven t t any, i.1r. For d, at hand, that 1 can think of.


6 Q 1 will just drop that question for the present. At the


7 time you came to Los Angeles and pr esented the moticns to


8 quash the indictments, you employed i,lr. Franklin to do


9 some investigating in order to base your motion to quash


10 upon his investigations, did you not?


11 MR • ROGERS. He has not said. he pr esen ted the mot ion to


12 quash the indictment. He may have done so but it is not


13 in ev idence •


14 MR. FORD Supposing it is not, this is cross-examination


15 and the 'IN i tness can answer. 1 am not tound to s tick only


16 to the things that are in evidence oncross-examination.


17 On direct 1 am.


18 TFE COURT. Mr. Rogers is -not objecting to it. He merely


19 called attention to it. Go ahead.


20 A 1 did not employ;,;:. Franklin. The fir st time 1 ever


21 Franklin, he came to the offices, because somebody h?-d


22 employed him to make some investigaticns in reference to


23 whether the grand jurors, who found the indictments, were


24 prejudic~d or not. 1 am not cert5.in who did employ him


25 first, nobody SeeIT.S anxious to take the resp::-.noibility,


26 1 know 1 saw him there first.







1 Q yOU mean nobody seemed anxious to take the responsi-


2 bili ty of employing ::ir. Franklin at that time? A I don't


3 mean at that timet and that could not be inferred from what


4 1 said.


5 Q No one wanted to assume the responsibility of incurring


6 the expense? A No, 1 didn't mean that.


7 Q Just explain what you do mean. A 1 mean at this time'


8 and in view of subsequent events, nobody seems to want to


9 say they were the one who first employed Franklin.


10 Q, At the present time you cannot find anyone on ycur side?


11 A 1 can It tell now. 1 know 1 first saw ,him in my office


12 when he came at somebody's request, to get .:'affidavits in


13 reference to the grand jury.


14 Q Who prepared the motion to quash the indictment?


15 A Mr. Davie did most of it. He being more familiar with


16 criminal law than the reet of us •


17 Q Ian It ita fact, Mr. navie introduced :\tr; Franklin to you?


18 A 1 think not.


19 Q Mr. Scott, then? A my impression ie he did, but 1 am


26 had done before, and that he had had experience in tha t l'


20 not certain of that. He came there--


21 Q .Joseph Scott introduced Franklin to you? A J didn't


22 say he did. 1 eay that is my impress ion, but it might have


23 been someone else. He carr~ into the office wben a con-


24 s iderable number of us wer e together, and they introduced


25 him to me, somebody, and 1 W:1.S told why he came, and what
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1 and that he was going to get these affidavits.


2 Q fiave you talked with l.ir. Scott since the time of your


3 indictment about the question' as to who enployed Mr.


4 Franklin?


5· MR. APPEL. Wait a moment-_we object to that as not cr06S


6 examination.


7 MR. FORD. The wi tness a moment ago maid he couldn I t find


8 anybody who would aS6UIIte the responsibil ity in view of .


9 sUbsequent events.


10 A


11


12


13


14


15


16


17


18


19


20
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24


25
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1 didn I t;s ay that.
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1 Q . Wel~, in substance? A No, not in sUbstance.


2 lfR APPEL: We object upon the ground it is not cross-exam


3 ination; incompetent, irrelevant and immaterial, a.nd hear


4 say, whether he has or not.


5 THE eOUID': Obj ec tion su stained.


6 MR FORD:" Returning to this telegram. of August 23rd, to


7 Biddinger at San Francisco, the day after the tel €gram


8 was sent, you met :Mr Biddinger in San Francisco, did you


9 not?


10 MR HOGERS: Wait just a moment. Now, they haven't got in


11 any telegram, and they cannot identify this thing they


12 have got here, which doesn't appear to have been \vritten


13 by 1fr Darrow, and which he doesn't regognize a.t all, and


14 assumes tmt this telegram is ambiguous. 1fr DarroVl sa.ys


15 he telegraphed him to the effect tm t he vlould be there


16 the succeeding day, a.nd then counsel says, "This telegramu
•


17 We don't knOVl \,[hether he means the telegram 1fr Darrow tes


18 tified about, or this fugative slip of paper that has been


19 dug up from some where or other which Mr DarroVi says


20 is not in his handwriting, and does not recognize.


21 THE eOUID': I think the question· ought to designate what


22 tel €gram is referred to.


231m FORD: Uay th e question be read, your Honog?,


MR FORD: NoVl, the wi tneas haa e.l ready testified


24 THE COUHT: yes. Read the question.


25 (Last question read by the reporter.)


26







1 did send a tel Egram about that day, your Honor: it is true


2 he has refused to identify the on e t lnt has been marked


3 here.


4 THE COUID': Do you refer to th e telegram tha t the witness


5 testified to?


6 lfR FORD: I withdraw the question.


7 MR APPEL: Your Honor, he has never refused to identify


8 anyt bing, you r F'..onor~


9 THE COUHI': The question is withdrawn.


10 MR FO'lID:· You did send a tel Egram on August 23rd to Mr


11 Biddinger? A I didn't say so.


12 Q. Well, I am asking you now. A I sent a telegram some-


13 time about tlRt time, but I don't know the date.


14 Isn't it a fact that you~re at the Palace Hotel on


15 August 24th and 25th in San Francisco? A I don't know.


16 If you have that record that will settle it. Very likely


17 I Ylas. If you have got it, v.e will assume it is correct.


18 I have got a record to that effect, and I wi 11 show it


19 to you in just a moment. How long did you stay in San


20 Francisco at the time you saw Mr Biddinger? A I couldn't


21 tell you. I prol)ably stayed a day or two; possibly took


22 occasion to go automobiling or som ething and stayed a lit-


23 tIe longer. I have no remembrance about it. It couldn't


24 be ,long.


25 Q, You do recall that youstayed at the Palace Hotel whi e


26 you were t here? A I did on on e or two occasions.
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1 Q On the occasion that you met l~r Biddinger? A My rem


2 embrance is that I did. PossibJ¥ I went from there to the


3 Fairmont that succeeding day, I don,t know.


4 Q To the Fairmont Hotel, you mean? A Yes.


5 Q You did not stay, however, at that trip, any other


6 place, other than the Palace Hotel and the Fairmount


7 Hot el? A I di d not.


8 Q Your best recollection is you stayed about two days


9 a~d came to Los Angeles I might say, to refresh your


10 memory, that the palace Hotel record appears to that ef


11 fect.


12 llR APPEL: Vie obj ect to him telling him that. Counsel


13 might be hon estly mistaken.


14 A That is probably right.


15 MR APFEL: He may not refresh the memory of the witness


16 by telling him.


17 :MR FORD: The record is on the vYa¥. I didn't want to be


18 accused of taking any advantage. I did that in all :rair


19 ness. I can wait until the record comes.


20 THE COURT: Is t here some other matter you can take up?


21 A August 23rd, you say?


22 1rR FORD: August 24th and '5th, is the dates of the


23 Palac e. A On one occasion of my visit to San Francisco,


24 I Vlent down to Santa Cruz, and stayed a few days. Anoth er


25 occasion I went to Del Monte Hotel and around through


26 that country. I.might have spent some more time tha-e,
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;0L.


1 I don't mow.


Monte. isn't it? You folks ought to know that; it is a


Whether that was a name of a hotel in San Francisco. or


Q At A Monterey.


Q Uonterey. Vhat was the name of the hotel? A Del


Q, Wh ere is th e Del :Mont e Hot el?


I
I
i
I
I


I
i


I don,t know


A Oh. no; dovm at the ocean. a sort of a re-\nether


sort.


2


3


4


5


6


7


8


9 big hotel down there advertised by the Southern Pacific.


10 MR ROGERS: I have n ever been t here but one e • and I don't


11 know. A Hotel Del lI[onte. I think; I might be mistaken.


12 MR FORD: I am not a hotel directory.


13 THE WIT:b1ESS: neith er am I.


14


15


MR FOHn.: I am looking for information.


MR ROGERS: I will get you a prospectus.


16 A It is the big hotel down there that everybody knows


it was.


that travels throt~h that country.


Santa Cruz? A I don,t remember the name; it is the hotel


At what hotel did you stop in


them. A The best one I coul d find; I don't remember what


I COUld, if you wanted it tomorrow morning.


UR FOBD: Exc epting me.


overlooking the oc ean. th e Ocean View or some such name.


MR ROGERS: Casa del Rey and Seaside are the two of


l,fR FORD: Now. can you fix approximately the dates of those


two visits to those resorts? A I cannot sitting here;


17


18


19


20


21


22


23


24


25


26







meeting lfr Biddinger, and if so, When, after meeting him


in San Francisco?


6!33


Q Very 'l,'\re11; if you vlil1. A. Perhaps I could fix it now


by consulting with Mrs Darrow about it.


Q You ~y, if you like.


1m. ROGERS: Come d own and c on suIt with he r.


(Witness do ES so.)


A She does not seem to carry tlmt in her head any better


thal1 I do.
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1{R FORD: Very well. Did you return to Los Angeles after
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A Well, ifil'. Ford, 1 have just been explaining to you 1 am


not certain of the day 1 returned, 1 certainly got back.


Q Well, you went back to San Francisco again after that?


A Several ttmea.


Q Do you recall the occasion of your going to San Francisc


and giving ~~ Tveitmoe that check for $10,000? A 1 recall


the occasion, yes, sir.


Q How long were you in San Francisco on that occasion?


A 1 am not certain.


Q What B your best recollection? A Well, my present


impression is that 1 was there 2 or 3 days, and that was the


time 1 went to Santa Cruz.


Q To Santa Cruz? A Yes, but as to that 1 ll_ight be wrong.


1 had no occasion to carry that in my head as to what time


it was.


Q By the way, When you went to the Palace Hotel, you didn't


sign the register, it was not your custom to sign the regist r


MR • ROGERS· That is objected to as incompetent, irrelevant


and immaterial, not cross-examination. 1 never sign a regis


ter either. 1 do not think there is any crime about it.


MR. FORD. There is no crirre, that is not the purpose; it i


simply to show what other evidence of tha t transaction is


tte best ev idence we can produce.


MR • ROGERS. We ar e rot going to be governed by anybody' 8


entries in any book unless they are produced in conformit


wi th the law and the person who nlade them.
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1
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4


5


6


7
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MR. APPEL· It is immaterial.


THE WI TKESS. Better witheir aw that objection. Wai t a minut


hadn't you better withdraw ttat objection?


MR. APPEL. It is not cross-examination.


MR. ROGERS. Do y01.; want me to withdr aw it?


THE WI TRESS • 1 Wish you would.


MR. ROGERS. As you will. The defendant withdraws the ob


j ection •


A It has generally been my custom when there were some


things going on that attracted newspaper people and others


for interviews and the like, to give a card at the desk and


tell them to not put' it onthe register and not put it on


myself; 1 think sometimes 1 did and somet irr:e 1 did not.


MR. FORD. Q. And that is what you did on August 24th?


A 1 don't knew.


Q The only point 1 am trying to make, Mr. Darrow, is the


only entry would show would be the hotel bookkeeping instead


of your own? A yes, 1 presume it is right, ~;ir. Ford.


Q I am not criticising yr)u for not signing. A Well, 1


d~dn't want to take a chance, that is all.


MR • ROGERS. If tha t is a book of or iginal entry you


should produce the person that makes it.


MR. FORD. 1 am not offering it for that purpose.


MR • ROGERS. We are not running the thing this way.


MR. FORD. We can produce the clerk, but 1 am offering


to :.:r. Barrow, it iafor the purpose of ahow ing him what t







1 record was and show ing him we are not conceal ing anything.


2 MR. ROGERS. If the Palace Hotel ever kept a book like this,


3 1 never saw it.


4 MR. FORD' Well, they did.


5 MR. APFEL. Ther e is one down at San Pedro kept that way


6 that they irtroduced in the COLners case, it looks like it.


7 MR. ROGERS. Oh, well, we are not going to stand for this,


8 nothing doing.


9 THE WIT!\'ESS. Mr. Ford, haven't you the telegram that


10 Biddinger sent to me? If you have that will settle it.


11 MR. FORD. Yes.


12 MR. ROGERS. We are not going to fuss with th is kind of a


13 thing.


14 MR. FORD 1 just wanted Mr. Darrow to look at it, tha.'t is


15 all.


16 MR. APPEL. We object to his seeing anythirg that is not


17 in his handwri ting.


18 MR. ROGERS. 1 do not know whether it is the Palace Hotel


19 register or not.


20 MR. FORD. ~, 1 do not contend that is a proper way to
...


show Mr. Darrow what we have on that
l'


21 introduce it, 1 want to


22 day.


23 MR. ROGERS. You have not anything.


26 1 could.


24 MR. FORD. We can produce the clerk later.


25 THE WI TlJESS • 1 would be very glad to help you on that,







1


2


3


MR. FORD' 1 appreciate your courtesy, ;'.lr. Darrow, but your


attorneys do not want you to.


MR. ROGERS. No courtesy by running to the defendant with a
4'


book of that kind, if you have got sonJethir:.g by which he can


lection.


THE COURT. Well, the offer is withdrawn.


MR. FORD. Q. Ha va you the telegram which was del iver ed to


refresh his memory according to law, something which he made


or something 1 know about, then you can refresh his recol-


of the telegram from Mr. Biddinger to you, but 1 have another


telegram here of August 23, which might refresh your recol-


1 don't keep


1 may have been mistaken about having possessionMR • FORD.


you from ~.lr. Guy Biddinger? A. 1 have not.


telegrams.
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6


7


8


9


10


111
12


13


14


15, lection. Q 1 will ask you to look at this telegr:'Inwhich


16


17


18


19


20


21


22


23


1 have shown to your counse 1, and as k you if you r emen;ber


having sent such a telegram as that? A 1 have no remem


brance abcmt it. A great many tel egra.ms were sent by me


and fr om our office.


Q Can you tell by the style of the typewriting or anytting


els~ on that telegram it was a telegram dictated by yeu?


A Why, from the address and the person, and the contents,


1 would presume it was my telegram.


froIl, th at, can you state whether or not you went to San


24


Refreshing your recollection from it or judging


August 23.AJust notice the date.Q


25 Q,


261
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cisco on the 24th or not, or whetheryou arrived in San Fran


CECO on the 24th? A 1 pr esume . 1 did, but 1 could not say


1


2


3 from that certain; 1 presume 1 did.


(' ? ',J )
,) :_' U


Does that corresp9nd


4 I with the other, Mr. Ford, wi th the other telegrams? Does


5


6


7


8


9


10


11


12


13


14 .
i


15
1


16 i


that correspond with the Biddinger matter?


NJR • FORD· Yes.


A The chances are that is the date.


MR. FORD. 1 offer this in evidence as People's Exhibit


Number ~3, merely for the purpose of fixing the date,


August 23, 1911.
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•


IfR FORD: The defendant is.


1,~R ROGERS: I take an exception to that. The ,defendant


has not said so, he says he doeK not recognize it.


MR ROGERS: Wait a. moment, now. It has not been·offeredin


evidence yet.


l'LfR ]UHD: I c£ fer it in evidenc e.


MR ROGERS: I know, but that does not entitle you to get


it in.


THE couRt: Any obj ection?


MR ROGERS: yeS, \~ en ,i'S get a chanc e to.


THE COUEr: Go ahoo.d with the obj ection.


UR ROGERS: Now, if t he telegram can be identifi ed as a


genuine telegram of Mr Darrow's I have no obj ection to its


introduction.


MR }j'OBD:" It can. We can go down an d produc e the tel e


graph operator, if you require us to do so.


MR ROGERS: You cannot do anythirg of the kind; I challenge


you to do it. I object to it on the ground that it is


no t suf fi c i ent1y id entifi ed, incomp et ent, i rre1 evan t and


immaterial.


1m. FORD: To prove by the telegraph operator it came from


their files andvRs a tel €gram sent on that date.


1m ROGERS: That does not prove Mr Darrow sent it.


If you are going to bind 1fr Darrow by telegrams, let us


get lir Darrow's documents here. I am not oonvinced of


some of these documents.
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1 1m JiURD: He says he believed it to be the same document.


2 l,ffi ROGERS: What is that?


3 MR FORD: I understood he said he believed it to be the


4 2ame document.


5 1m ROGERS: If you a re going to produc e widence here,


6 1 et us get evidenc e.


7 TP..E OOUR[': I cb not think the telegram has been suffi


8 ciently identified. Obj ection su stained.
I


9 MR FORD: Was it not your custom, l{r Darrow, on matters


10 of this sort, telegrams, to dictate your telegrams to the


11 ftenographer and tell her to sign your name in type-


12 writing and send it? A I often did that, and others,


16 saw Mr Tveitmoe were two different occasions; is that cor-


13


14


15


often signed my name to telegrams they dictated, so the


telegrams would com e to th e offic e.


Q, Well, th e time you saw Mr Bi ddinger and th e tim e you


I
)
I
I
i


17 rect? A Well, now, do you mean, did I see Tveitmoe on


18 the trip up there?


19 Q No, I mean th e time you delivered th e check to him.
20 to be exact. A yes.


21 Q Two different trips to San Francisco. A I should Sa¥


22 they were, yes.


,And youv.ere in Los Angeles between th e two trips?Q23


24 A Undoubtedly.


25 Q, Now, when di d Y0yt 1 Eave Los Angel es to go to San


26 Francisco to s eo Mr 'IVei tmoe?
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1 MR ROGERS: On what occasion?


2 Q On the trip vihen you gave him t he check on September


3 2nd? A That I cannot tell you, neither am I sure tlat


4 I came back, but I think I did, between those t~1O cates.


5 Q, Do you recall being in Los Angel ea on th e 2c;t h day of


6 August, 1911, and at that time having a conversation With


7 lir Johannsen about some man in San Franci sco, and discuss


8 ing the question of v:hether yr Davis ought to see him, and


9 a t that time sending a tel €gram to 1fr Tvei tmoe to the fol-


IO lo\ving eff'ect --


11 1,rR ROGERS: Wait a minute. Wait a moment. That does


12 not go in any court on earth, reading a document in any


13 such fashion as tlRt. If they have a telegram, let us ree


14 it, show it to the Witness, and see if he sent it.


15 MR F1UIDERICKS: Coun sel read a newspap ere


16 l!tR ROGERS: That doesn't make any difference. That is


17 miscondudt, and every lawyer knows it; it is a trmck.


18 THE COU"ffil: Well, gentlemen, I don,t mow what counsel is


19 going to do.


20 MR ROGERS: I know he is going to connnit misconduct, and


21 I am going to stop him.


22 UR APE: He is going to read a telegram 'Vilhic h he says


23 is as follows.


24 THE COURi': The court has no power to anticiplte what a


25 law,yer is going to do.


26 1.rR APPEL: The question shoVls he is going to do it, it i
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1 in your presenc ei he is holding in his hand, in your pre-


2 s enc e, in my I' resenc e, in t. he p:' esence 0 f the jury, and


3 asking th e question, "Didn I t you send a tel €gram whdch reads


4 as follows:"-- and when he says "reads as follows", every-


5 body knows frcm his peculiar position there, with his feet


6 up th ere, the tel €gram before him, and his eyes upon the


7 paper, he i s about to read it. Do as it I' equi re that we


8 should have it demonstrated in order to see that?


9 We contend that telegram must be shown t.o us first,


10 your Honor, as required by the code, that the witness must


11 not be interrogated until he has seen it.


12 THE COURI': Mr Appel, if counsel are gUil ty 0 f miscon-


13 duct, they v.i.ll have to answer for it, and the court


14 has no power to prevent counsel from propounding a question


15 in suc h form as he may desire, and the question is not


16 propounded


17 MR ROGERS: DOes your Honor rule that he can sit here and


18 read a document in tm t fashion and put a ~lqll.lestion 0 f


19 tmt sort in a criminal case?


20 THE COUTIr: The court is not ruling tmt he mayor may not


21 do anything, but the court does rul e that it has no pov.er,


22 and it is beyond th e right of the court to direct counsel


23 as to the form 8nd manner in which thEU should --


24


25


26







o it and has


inue to do it.


MR. APPE~. Your Honor is'ermitting hin: to do it. Now,


will it be stipulated to the fact, so as to make our


ruling, that counsel_~ his question is about to read


a telegram or a pape~:hich he claims to be a telegram


that that paper ha~not been shown to counsel for the defend


ant, nor that it~as not been shown to the defendant;


that it has not ~ven been 6ho~n to the court, and then let


those facts b~~tiPulated, and let our objection to the
/


question g~nr-, 1 object to his reading the telegrare or to


his inclu<;l'ing it in any quest ion or to calling the atten-
/


tion of jthe Witness to it upon the ground and for the reason
/


th~t nd foundation has been laid~~~~
//


the .Wag ie witness; that he has not shown it to


THE COURT. I'!.r. Rogers, this COUl't will


refused to do it on both side ani wiD.


MR. APPEL. We are asking for what the lode requires to be


cb ne, your Honor, and that is thlS: jhat a witness--that ,


the witness before he is examined u~6n a writing or the Gon-


~nts of a writing, or the writing lalled to his attention,


lliUSt be first shown to counsel ~the other side.


THE COURT. There is no dOUb.tt ;about the correctness of the


rule. /
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1 counsel; that he is doing it for the purpose of evading


ofarule contained in our code concerning


either side, as.~l~~~-ee-~~-


the plain provisions of the law~-~-~~~~ut~r~o~v~i~S:l~'c:'nsof th


witness upon the witness stand, concerning a w~ tten docume
. /


and it is incompetent, irrelevant, immater ia,I and not cross
./


eX3.rnination, and that it is being done for/a subterfuge and


a trick upon this defendant and upon hi/counsel. .
;/


MR. FREDERICKS. We stipulate nothing" your Honor except--
.'[


MR. APPEL. Will counsel deny he w~s abO'\..l.t to read that
;'


telegram in the presence of this/~Ury and intbe presenc'e
/


of the Court? ,I
/


MR. FORD' The only thing 1 w'ill do when your Honor has
;/ '


ruleg., 1 wi 11 finish my qU~l8t ion. Your Honor doesD 1 t know,
/


nobody knows' but myself whether 1 am going to read this


telegram, if 1 am gOin~to read it, or whether 1 am going


to read it correctly I
MR. ROGERS. 1 sUPI:Ji:e counsel contends we are all fools,


including the jur,./ anii we cannot s'ee.,.
MR • FORD. No, Ie didn't say anything--


1m .FREDERICI\.s. We dor:'t assume anything in regard to the
/


jury in tha,l regard.
/


THE COUR}! The cour t is Co[uposed of the attorneys and they


have th/ir peculiar duties and responsibilities, and the


court!~nd the jury have their own separate responsibilities,
I


but/it is within- t.he neys on
"
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to read tle


re8pectful·-aanITtt-n~nE


that may never be asked.


quee t ions in .


6


1


2
sive to the witness, to proceed to do it;


3 the rules laid down, why, then tbeir cause must i~


4 I but the court cannot and will not attempt to to counsel


5 he nus t not ask a question that has not ye as ked,and


7 minds of any lawyer to see what he is going to do or what he
8 is not going to do.


roduction of the telegram,


a trick, in fact we think the


if the court Will look, he is


be a telegram and reading there- I


us it is one of the telegrams which


a copy of to us, and we do not know that


all for the enforcement of the rule, that


covers the point.


(Last que8ti~n.read


"To the following effect, ":..:" in view of the fact that before


9 MR. APrEL. We have our objectio • 1 think our objection


as ked of the witness concc>rning a I


must be shown to counsel and to the I
says. I


23 If counsel is going to ask any question concernin~


24 Ia wr it en document 1 shall assume thoct he will con'ply with th1


25 11 aw • /1 don I t know wh 2..t he is •


26 IMR. APPEL. "9 [[,ust do it before he asks the question at a


I


14 this jury


15\ produc ing


16 from. He


13


12 MR. ROGERS.


10


11


17 he pr etended to
. 18 it is a genuine


19 latter, and we


20


21


22 ,;,vi tneas;
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1 It is imperative, it is-


2 THE COURT' 1 know the statute.


3 . MR. FORD. Q Do you recall at that time of baving tele-


4 graphed to M4 Tveitmoe for the purpose of getting his advice


5 as -to whether or not Davis should· see the man of whom you


6 and Johannsen had talked the night before?


7 MR. APPEL. We object to that as not cross-examinat ion. It


8 is incompetent, irrelevant and immaterial for any purpose


9 whatsoever; that the witness upon the stand, being the


10 defendant, has never been examined in chief onthe part of


11 the defense, concerning any telegram or concerning any con


12 versution, or concerning any matter which is the subject of


13 t-he question or connected therewith. The document has


14 not been shown to the witness or counsel upon the other side,


15 and he is being examined concerning a document, to Wit,


16 a telegram, not being the best evidence, and calling for


17 secondary evidence and hearsay. We never asked this wi tness


18 about that.
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1 l!R FREDERI CKS :
I


Your Honor, 'jtbR took this wi tn ess over


2 the entire field --


3 THE COURT: Let me have the question. Never mind, I knibw


4 it. I haven't in mind the cate to vihich this question re


5 f ers.


6 JrR FORD: August 28th, 1911.


7 THE COURI': Objection overruled.


8 MR APPEL: We exc ept • A I do not now recall having a


No copy given to us of that,


9 conversation with Johannsen in Los Angeles on August 28th,


10 about some man in San Francisco or about sendiI'l.g a tele-


11 gram to Mr Tvei tmoe in reference to having llr Davis go


12 there. If such a thing happened, I don,t recall it.


13 MR ROGERS: Now, of all the cheap tricks I ever saw -


14 did I get a copy of this.


15 THE COURT: Wait a moment.


16 MR ]URn: Do I have- to tolerate such language? I :; I
17 MR HOGERS: You do. I


18 THE COURT: No, you don't. Now, we will stop right here. I


19 Jm APT-EL: Vfai t a moment, your Honor. We v,ant to see if th.~r


20 gave us a copy of that.


21 your Honor.


22 THE COUR!': Now, thAtis a very different statement,


23 gentlemen, and a very proper statement, the on e you now


24 make, but to my, . "Of all th e cheap tricks I ever saw" --


25 hoVi are we ever going to get through VIi th a case


26 kind--
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1 M·R ROGERS: When we proceed according to the :law and the


2 code.


3 THE COURT: We will proceed according to the law and the


4 code, but we will not have that kind of remarks inje~t-


.'
5 ed in therecord. Now, let it be unde rstood right here


6 and now that t hat whole thing must stop. Any prop er ob-


7 jection t.hat counsel on either side have here will be lis


8 tened to with th e utmost courtesy by this court, but that


9 language cannot be tolerated and vrill not be tolerat-


10 ed. Now, let's stop it right here?


11 :MR ROGERS: They agreed to ~l1rnish us copies of telegrams


12 and then without daring to show the witness that tele-


13 gram orearing to show us t1at telegram, they take advantage


14


15


16


17


18


of the ruling, vlhic h we believe to be enti rely erroneous,


thEY' put a question concerning a telEgram. v.e looked I
through our telegrams and don't find it. Am I not jUstifiedl


I


in saying '.va have been tricked? If I have not been jUs- I
tified in it, I never saw a trick perpetrated. in a court


19 room. If counsel had handed me the tel Egram Cl.nd said,


20


21


22


23


24


"Here is the telegram," acc ording to the code, "I will show


it to the wi tness", then 'we v/onld have been -- we 'lIQuId have


simply mid to him, "You didn't give us a copy of that ac


cording to your agreement", but they mew they didnl t ~ive


us a copy.


25 UR FREDERICKS: No, we kn e.v nothing 0 f the kind.


26 UR ROGERS: And vre cal'll t find a copy of it.,
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1 MR FREDERICKS: We are not in tm t kind of bUsin esse


2 AiR ROGERS: Why Vlas the concealment of the telegram and


3 the unusual and unlawful and illegal method of its


4 presentation. I vIill stand here and defend my client, and


5 it isn't right that that kind 0 fat bing be done in a


6 crL'rl1inal case.


7 THE COURr: If the question and answer and the ruling


8 of the court .tas erroneous, they will have to di spo se of


9 that in another place. The court has carefully consider-


10 eO. it, and consi dered it 1 Egal. Now, the question is


11 whether or not the rule -- or 'l'h at her the stipulation has


12 been violated, in not 11'6senting to you the copy of tha t


13 telegram.


14. :MR ]'REDERICYJ3: In regard to the tele-gram, I told couns el


15 we had not th e originals, but we had copies, and t hat is


16 correct, but Y,e have gotten the original since then,


17 and I think that this -- I aimed to give him €Nery one of


18 them.


19 ME ROGERS: I ac qui t you, Captain Fredericks.


20 'M"R FRIIDERICKS: And I am looking to see -- if I didn't give


21 it to him, they wanted it in a hurry t9-at night, and we


22 didn't have the telEgrams all copied, because there were


23 two 0 r three hundred of them, so vv'Svv'Snt to on e of our


24 trial briefs and alipped th em out and 0. estroy ed an enti re


25 bri ef in or der that th EW migh t have them early t lR t


26 because they were mixed up in other things trat ~as







consi der


copy it


except the


acting upon the presumption that


certainly had more telegrams than


That may be. I said I didn't like the


THE COURr:


6!50
included in the stipulation. Now, if they haven't a copy


that telegram --


lJR ROGERS: ~liere is nothing in-the reI €gram we 'caN3 any


thing about, l;OCcept the method.


MR FREDERICKS: NOVl, counsel can b9.nk on


bas been mislaid --


liTR ROGERS: Go ahead. I don t t are anything. about the c on


ttmts of the tel Egra.'Ill , e{cept J;/dontt like to be handled
, /


that \'ay in the court room. IIf they have a copY, show it


to counsel according to tYcode; show it to the witness,


but don't rub it up in yp\u bands, and says, "Did you send


a telegram like this o/not?" It hasn't wer been done in


any case I have ~erteen in and I p mtest against it.


:MR FREDERICZ::S: Ar all these the teltgrams tmt I --


~vrR ROGERS: I di ,t go through them.


1


2


3


4


5


6 him werything that '.~ thonght we had.


7 IfR ROGERS: I don't care anythi~ about


8 method of its presentation.


9 THE COU Rl' : I think, lIr ROg ers ,


10 Captain Fredericks' statement.


211m FREDERICKS :


22 th ese.


11


12


13


14


15


16


17


18


19


20


24 the d efen ant has copies 0 fall thoa e tel egrams.


23


26 of pr sentation in the conrt room.


25
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THE eoUID': I assume you had copies of them. all •.~


lfR ROGE'lli3 ~ Th er e is nothing in the t el.e'~ care
, .~ ....


anyt hing a bOllt • They c an in~duc e it, if lfr Darrow ree og-


nizes it, that is alJ/t~/iS to it'.
.. //
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9s 1 MR. FORD.Q 1 hand you a telegramw~ich 1 have already


2 exhibited to your counsel, Mr. Darrow. Can you fix the
v


3 date as to whether or not you Vlere in Los Angelesf.rorn:: that


4 telegram? A If I sent this telegram it would indicate


5 I was here the 28th.


6 Q Do you knoVl whether or not you sent it? A 1 do not.


7 Q Ar ether e any mar ks--


8 MR. ROGERS. What is tha t, Postal or Western Union?


9 A Whatever narks are on it would indicate 1 didn't, but


10 1 might have just the same--l don't know what it refers to.


11 There is nothing in it to call my attention.


12 MR. FORD. T}'at doesn't recall any occasion t'o your mind?


13 A D"0§6 not.


14 Q Do you know what day of the week it was you went to San


15 Francisco on the occasion of giving that check to li!r. Tvei t


16 moe? A I do not.


17 Q Do you recall meeting any other persons besides :,lr. Tvei t-


18 moe up ther e? A My recollection is that was the time


191M. Davis and his wife went also, and we went that same time


20 down to Santa Cruz, but 1 am not certain of thc:t ei ther •


21 1 sent many telegrams and made many trips, and unless there


22 was something special 1 would not remember the circumstance.


23 Q 1 will get at it another way. At the time you went up to


24 San Franc isco and. s topped at the Palace Hotel on the 24th


25 25th, you were accompanied by Mrs. DarroW', were you not?


26 A She went up with me a number of times.
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1


2


Q


Q


-
Rnthe time you saw Biddinger? A I don't know.


Do you remember anything else you did en that trip to


3 San Francisco when you gaveM~ tveitmoe the check for $10,00 ?


4 A I think at that time 1M and Mrs Davis and Mrs Darrow and


5 myself went to Santa Cruz.


6 Q After the second of September? A 1 think so •


7 Q How long did you stay in Santa Cruz, approximately?


8 A About two days, 1 guess. No, 1 think we got there--


9 1 think we stayed one night and one day.


10 Q And did you return to Los Engeles or go somewhere else?


11 A To Los Angeles.


12 Q, Do you rec::!ll how long you were away from Los Angeles all


13 toge~her onthat tr ip? A I do not.


14 Q Approximately? A 1 am not certain. that is the time I


15 went to Santa Cruz. 1 would say we were away from 2 to 4


16 days, but 1 don' t recall. "othing to recall it by •


17 Q Where did you give this check to'Ir. Tvei tmoe? A In


The check would show about row long.


his office.


Q Wr.ere did you get that check? A Got it in the mail.


Q When and where? A In Los Angeles.


Q QOW long before you went up north? A 1 don't


Q After you c arne to Los Angeles in July you had a great


remember.


24 deal of correspondence by letter ani tele gr am 'IV i t h ;!,r. Rappa-


25 port in Indianapolis? A July?


26 Q After you had come to Los Angeles in JUly? A


18


19


20


21


22


23







1 respondence all the time with him •.


2 Q About the case? A Yes.


3 Q The evidence to which 1 attracted your attention this


4 morning or' alleged evidence, as you prefer to call it, which


5 was seized in Indianapolis, consisting of dynamite and


6 fuses, fulmanating caps, clocks and so forth, had been


7 taken before the Indianapolis grand jury, the grand jury


8 of Mar ion County , Indiana, had they not?


9! MR. APPEL • Wait a moment --we ob;rot upon the ground it iiJ


10 not vcross-examination. 1t is incompetent, irrelevant and


11 immaterial, hearsay, assuming a fact not testified to by


12 the witness. Assuming a knowle dge on the piu't of the wi tnes


13 to which he h3.s not testified; assuming a state or condi


14 tion of things to which the witness has not testified; no


15 foundation laid; it is imLaterial; it is an independent


16 fact to which the Witness has not testified; has nothing


17 to do With the case, no time fixed showing any connection


18 between the Witness's testimony given on direct examination


19 and a fact in the case.


20 I THE COURT. Overruled.


21 I MR. APPEL. We take an exc eption. Now, your Honor, we


221 would like to be heard onthe question of cross-examination.


231 THE COURT. i,lr. Appel, this is a branch of the case that


. 2,1 Iwas gome into and dispQsed of dur ing your absence this morn-


2" I l'ng' .
;) I •


2G ! MR. APPEll' It was disposed--has your Honor disposed of t







1 constitutional question as to how the limits are in cross


2 e .xaminat ion--


3 THE COURT. This rna tter has been gone into and 1 am satis-


4 'I f hied t is is a proper question on cross-examination.


5 MR. APPEL. 1 just wish to know this: 1 don't know but


6 what there had bem some misapprehension as to the rule.


7 Does your Honor rule directly against the case of People


8 against OtBrien?


9 THE COURT. The Court has fUlly in mind section 1323, and


2G MR. APPEL. The defendant is entitled, of course, to be


I
133$-


I
I
1


i
i


MR. APPEL. Your Honor familiar with,./that decision?
I


MR. FORD. 1 object to the court be4ng catechized.


THE COURT. 1 believe that the ilJ~rpretation of Section


MR • APPEL. Let the record ShOW! then, your Honor, that
/


your Honor is making this ru~g upon this question with


full knowledge and with a full understanding of the rule


laid down in the case of ytoPle against O'Brien in the 66th


CalQfornia. ;/


THE COURT· 1 don't P~ticularlY recall that case. 1 am


basing the ruling on~ection 1323.


MR • APPEL. I jus yIw ant the record to Bhow there iB no miB-


understanding. / .


THE COURT. 1 Jntt recall that case, ."il'" Appel. If there


iB Bomething p;irticular about that caBe that you think I


ought to have/my attention called to, let's have it.


at least eome decisions pursuant ther~~o.


"


25


23


lsi
19 I


20


21


22


16


17


15


10


11


12


13


14







G: ':;b
- ''''"''~-'~'-'-''-'~''-'-'~''''''''-'~'.'~'-'"_.,. ~.••< ".


1 heard, if the court has absolute information upon the


4 ' matter.


2


3


law, of course, then we dontt have to be heard.


THE COURT. The coprfi's-s-s:tTsf1ed a"s-"to-the law upon that
-J.-;:::::::~~_""""_'4"""JlY'


5 MR. APPEl,. Very well, we take an exception.


6 A Read the question.


7 (Last question read by the reporter.)


8 A 1 have no informtion on that.


9 MR. FORD. Q Werentt you informed that such was the fact?


10 MR. APPEL. ~ait a ruoment--we obj ect to that.


11 WtR. FORD. Let me finiah the question,--by :/ir. Rappaport.


12 MR. APPEL. We object upon the ground it is not crosa-


13 examination. It is incompetent, irrelevant and immaterial;


14 that it calls for hearsay declarations. That any declara-


15 !


16 I
I


17 I


lsi
ID I
20 I
21 I


22


23


tions made by anyone to the witness here are hearsay just


as much as if any Witness came upon the housetops of Los An


geles and said something, and not cross-examination. The


rule is absolute here and in every state that you cannot


introduce incompetent evidence or irrelevant matter or


cross-examine the witness concerning declarations made to


him by anyone which are not pertinent to his direct


examination, and not cross-examination.


25


2G I
i,
i







1 TmE COURI.': Obj ection overruled.


2 :MR APP:BL: We take an exception.


3 A I had heard from. Ur Bappaport t hat some articl es claim-


4 ed to have been taken from thebasement of the building


5 wheJle.T • .T. McNamara had his o:rfl.ee , were before


6 COlmty grand jury.


7 MR FORD: Also some articles consisting of dynamite and


8 nitro-glycerine from the .Tones barn near Indianapolis?- .


9 UR APP:BL: Wai t a moment. We obj ect upon the ground t bat


10 it -- upon the same grounds stated in our previous ob


llj ootion to this line of examination, so as not to be inter


12 rupting.


13 THE COU ill': overruled.


14 !IR APPEL: We take an ecc ept ion.


15 A I think I h ERrd some artiel es were taken from the


16 barn ovmed by a man named .Tones, near Indianapolis, were
. .. ~ J


17 before the grand jury of narion county, Indiana~c'" I think


18 I vas informed by letter.


19 l,fR FORD: Also that letters and correspondence generally


20 between.T • .T. MCNamara and O. A. Tveitmoe, Ryall, F.awkins


21 and various business agents throughout the United States,


22 of the International Association, that had been taken


23 from the ofice of the International Association?


24 sIR APP:BL: Will your Honor consider our obj ection to this


25 as already made to the other cpestions, to this question


26 and also we add that the witness ought not
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1 ed on any h mrsay evidence or hel\rsay wri ting s, or any


2 writings of any kind. The writing not being produced, and


3 not being shown to the vlitness or counsel upon the other


4 side, and calling for transactions and declarations and


5 private relations or other relations of any kind or


6 nature, or any conspimcy or the commission of other crimes,


7 or the commission of other attempts at crimes, between


8 third parties not connected wi th this case as being hmr


9 say and incompetent, 4:relevant and im.material, and not


10 cross-examination-


11 THE eOURr: Obj ec t ion a verrnled.


12 MRAPPEL: We take an exception.


13 A I herd by 1 etter that the correspondence, fil as and so


14 forth of the Industrial Bridge & Iron Workers of Indian


15 apolis were taken possession of, and the organization vas


16 seeking to get them back, and there was a controversy


17 court about it.


18 MR FORD: Now, you undere5tood, yr Dafrow, that the Los


19 Angel as authorities were trying to get possession of that


20 evidenc e, JS. rticularly t he clocks and dynamite fuses for


21 use as evidenc e in the case of people v arsus J. B. 1I:Tc:Hamara


22 and J. J. UcNamara? A I understood so.


23 1.1!'R RO GERS : I a bj EC t


241m FORD: He read it to me, the answer the witness had


21:;
u given.


26 THE eOUHI': If he f!1J.ve an answer striJe it out for the
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concerning


here


call your


out of it. I don't think they c


in, over our obj ootion and against our


where they claim there \~s 'con-


the ends of justice. Now, they closed. t>


that is all, and in rebuttal and incross


cannot start in on their main case again


ow What the'J are driving at, but it appears


and immaterial, and not cro sa-examination,


Honor's attention in addition to the other


no right to put it


right to put it


bits of a


case in. They


prot est,


were permitted to introduce in


UR ROGEJ3S-.:--we om ec t to that as incomp ~t;~':iIrele'fa:nt


purpose of the obj ection.
. . .'


which have been made, due to th e fac t, ovar ur 0 bj ec t ion


and against ':;hat we believe to be the corr. ct rule, they


and try


I don't


examinatio


at Thi rd Now, then, on cross-exam-


ina tion, they seek to res e iNhere they I eft off, and


prove by the defendant, so they may, oth €I' acts, if


there were any. sure, either thE.V had


their main case, or they have no


ow, because they cannot make two


a criminal case. They have got their


a view of determining, of cours , bearing upon the is-


sue whether or not Bert Frank Loeb-rood $4000 dO\VIl


other offenses, if so they be,


trying whether Diekelman was


Urs Caplin went to Reno, and all sort 0 f thing, wi th


1


2


3


4
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21
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of an


s ch as sup


It is el


thing is sure, they Ca.n.n6t


of that kind.


-tion between each. F.a.ving


up collateral matters oncross-4xamina


in possession of tm. t wi denc e. We


t e def endant is concerned.


or'l.ere criminal.


or h~s kno"livl edg e.


Well, your Honor, Y/8 make no claim that


\"hic h yr Darrow was in charge, didn t t have


any 1 ERal process that they could insti tute


such claim. Va make no claim that my l~al steps


have taken to gain possession of that evidenc e


tian, so


3 pressing


1 to me an effort to draw from the


2 admission


9 possibly in sur-rebuttal,


10 have theircase divided up


11 turns, . as it \..ere, wi th a


4 had anything 0 f that


5 your Honor permitted than to introduce


6 so rt 0 f thing in th air Iii rec t case. I


7 this matter is goi~ to stop, hey can be permitted


8 to go on incross-examination and in rebuttal, and


12 opened up t:mt SUbject, d your Honor having told them


13 they could go into col when they said,


14 "That is not do anything in cross- examination


15 and they cannot


16


17


18 l'JR FREDERIC


19


20


21


22 make


23


24


25


26
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and we made


thr ough cour


pure and sin;ple
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e trying to show


act in try in


get it and


ground it is not cross-


all th at, your Honor, he


might have been informed


The witness says,.


!


Angeles, he might have been long!


hopelessness of the case.


Biddinger concerning these matters from


he was told by other persons, and th~


e taken as a fs.ct,· whatever a person told this


not eVidence, what someone told him is not


that this defendan t committed another


examination.


MR. ROGERS. Then, what is the r ev~ncy of it, if your


Honor pleases?


MR. FREDERICKS· That will


MR. ROGERS. We


to getthis evidence. If it was right


he could get it through court


through court proceedings and tried


proceedings, there was nothing


no such contention, it


might have


long before he


tell such end such a thing?


known all that, and the issue came, did he tell Biddinge


MR. FORD. To


MR • APPEL.


:


I
I


I
I


I
eVid; e, your Honor. 1 can cite any number of authorities i


and/:ry recent author it ies of our courts upon th<c t SUbject,!


thd you cannot 1 uce in evidence, either by the "I
defendant or by.son-eone else, wh:lt e __He... n:.a.y hav~


I


IIp
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41
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7
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the


12


t does not,and 1 oan makeNo, your


it very plain.


MR. FREDER leKS.


THE COURT. Very well.


tell him." The fact he may have known this case to exist


does not ~-'ece8BarH.y-.im21y, is not cross-examination of the
\ ~---- .


fact whether he told Biddinger certain thin-gsOi- not, and


that is the law.


TFE COURT· It seems to me, this brings


same question that was p1rtly argued a


o'clock.


MR. FREDERI OKS.


11


12


1


2


3


4


5


6


7


8


9


10


14


15


16


17


care to disclose the purpose of


at this time. I think it is perfectl~


fair for us to go into this matter, and it is not opening I
up of a grea~ lot of stuff as counsel says it is. purely I
on the qUe,{ion in point.


THE CO~'~ Let me have the question and then we will take


a r7.ess. Have it written up for me. Gentle"en of the


;yry, bear in mind your former admon it ion. We will take i


19 C recess for 10 min~ L
20 (After recess.) i


13


18


21 ! THE COURT. Tte question under consideration at the time of


22 the recess was this, as the reporter has handed it to me:


28 "Now you understood, ~'\lr • Darrow, the Los Angeles author i-,
2.:~ ties were trying. to get possession of the eVidence, parti-


25


2G I
!
I


I
- I,


cu1ar1y the clocks and dynamite fuses for use as


in the case of People c..' VB J J and J B McNamara. n
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1 gentlemen wish to be further heard onthat matter? Objec


2 tion overruled.


3 MR. APPEL. Except ion.


4 I A 1 think 1 heard it somewhere.


5 Q Mr. FORD. Well, as a matter of fact, wasn ' t Mr. Rappaport


6 instructed by you to use all legal rreans possible to' resist


7 the state, the Los Angeles authorities from getting possessi n


8 of the evidence that was back there before the Marion County


9 grand jury at Indianapolis?


10 MR. ROGERS.
I,;i


We object to that as not cross-~xamirntion,


11 incompetent, irrelevant and immaterial; no foundatio~ laid.


12 THE COURT' Objection overruled.


13 MR. ROGERS". Exception.


By letter or telegram or--14 A Instructed how?


15 Q Any way.


16 !v:R. ROGERS. The sare objection.


17 THE COURT. Objection overruled •


18 A Just a minute. 1 think Mr. Rappaport wrote me about the


19 proceedings there, in reference to it, and I think 1 wrote


20 him or sent him word to take charge of that himself, and to


21 keep it there if he could, that it had no bearing on this


22 case, and to attend to it there, in substance.


23 Q ijave you that correspondence? A 1 have not.


24 MR. FREDERICKS. The wi tness says th at he stated it had no


25 bearing on the case. He is not giving that as hisopinio


2G that it had no bear ing on the case.







•


to overcome such evidence?


Q You were convinced, however, at the time you allowed these


MR. FORD' That was the contention you were going to try to


that had nothing to do with the Times explosion at all.


A 1 should say we were,


A What 1 meant was, that 1 so wrote him. 1 might not hav


put ,it in, but 1 think 1 did. At least, that was my view


of it.


men to plead gUilty that the prosecution would succeed in


getting it in evidence and that it would be impossible


make if the case relr,e to tr ial?


1


2


3


4


5


6


7


8


9


10


11 IMR. ROGERS· We object to thatas incompetent and immaterial,
12 1 not cross-examination, a dou ble ques tion • I


13


14
THE COL~T- Objection overruled.


MR. ROGERS. Except ion .'
15, AI 1 was not convinced of it. 1 never know what a judge
16 will do or a lawyer or a jury or anybody else, and 1 did


Q You were informed subsequently that the Ur.ited States


not fear it in the least, or very little. It Was not that


that worr ied me.


1 heard--A


grand jury at Indianapolis, in that district, in the


including the county of Marion, had taken possession of


e vidence and taken it from the county grand jury?


17


18


19


20


21


22


23


Tre. same objection, if your Honor please.MR. ROGERS.


THE COURT.


MR. ROGERS.


Obj ection overruled.


Exception.
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1 A 1 heard they had taken possesion of certain articles.


2 I don 1 t know whether it is evidence or not, 1 don't think


3 it ever Was in this state or 'v'{ould have been or could have


4' been.
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Q Had taken possession of the articl as, such as the dyna


mite and clocks, etc., that 'Were alleged to have been


found there.


MR ROGERS: The same obj ec tion --


A All articles that were alleged to have been found in


the basement and in th e barn, I hard t mt.


Q Did you not instruct Mr Rappaport to take all possi


ble means, I use it -- all possible I EBal means to regain


that evidenc e?


},fR APPEL: We obj ect to that on the ground it is incompe~


tent, i r.relevant and immaterial, and not cross-examination,


has no bearing upon the case, and by this question they


undertake to introduce some other elements into the case,


which was a part of the peopl e t s case, that the witness did


not refer to or in any way was eocamined concerning any com


munications between him and llr Rappaport concerning the


SUbject in question. It is immaterial for any uurpose,


and no time, place, persons present or circumstances are


named in the qu estion, no foundation laid.


THE COUBl': Obj ection overruled.


1m APPEL: We axe ep t •


A I don't recall ....lhetber I had any correspondence 'with


him in reference to the matter after the federal g r-a.nd jury


took hold of the matter or not, I might or might not have


had.


Q Were you not trying to enable the International Ass
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1 c iatio~ to regain po ssession of its prop erty?


2 MR AP::EL: We obj'ect to t hat upon th e same grounds stated in


3 our last obj ection to the question just propounded before


4 this.


5 THE GaUR[': Obj ection overruled.


6 1m. APPEL: We ex:c ept.


7 A What do you mean by "property"?


8 Q, Wi thdraw that question. Did you not instruct Mr


9 tappaport that he could spend $1000 to regain possession


10 of all those articles for you, fram either the county grand


11 jury or the f edeml grand jury?.
12 ]I{ ROGERS:, What federal grand jury and '.'mat county grand


13 juJrY'?


14 MR FORD: At Indianapolis.


15 llR APlEL: We obj ect to tlRt as notcro ss-m:amination;


16 incompetent, irrelwant and immaterial for any purpose


17 'whatsoever; that the witness has never testified in his


18 direct examination com erning that transaction or com ern


19 ing any transaction of that kind, with 'Rappaport, a.nd no


20 foundation is laid, th e time, plac,e and persons present are


21 not fixed in the question; it is immaterial to any issue


22 in this case.


23


24


THE COURT: Objection overruled.


JJ[R APP FL : We EOCC ept •


26 ter and tel Eg ra..m, and you shoul d s how me a copy 0 fit.


I don't remember. If I did, it must have been by Ie -A25
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Q F.ave you any copies of the tel Egrams you sent to l[r


"PaPlRPort in colte? A I have non e.


Q F..ave you th e code whic h you used at that time?


A I never had it.


Q. Do you know whethEln' t here is any such cod,e in ev.:


ist<.ence? A I don,t .know of any; there is none, unless


it is in th e po ssession of you peopl e.


Q. Have you had access to any such code? A I have not.


I take it you mean recently? I had access to it chring the


time I used it.


Q. HS'.ve you, yr Darrow, any independent recollection ct:..


having sent a tel Egram to llr Rap~port on Dem-ember 1st,


1911, the day th e JlcUamaraspl ead gUilty, notifying l{r


"Rappaport not to spend the $1000 whic h you had previously


authorized him to spend in regaining the evi denc e1 /?-


lJCR APPI1L: We obj ~t to that on the ground it is incompe


tent, irrelevant and immaterial, notcross-examination.


He is asking a question concernin~C\ ';a<subject; not tes


tified to by the defendant or gone into by thedefendant him


self, and the asking of the question and the exo.mination ct:


the witness in reference to that sUbject, being inviola


tion 0 f the constitution of the stat e of California and


in violation of thecase of peopleverslls OtBrien, the


1 mding case in this state upon the .subj ect, in 66th Cal.,


page 603, wh ere it is said, !fA defendant in a criminal


prosecution, who has become a witness in his own behalf
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1


2


cannot be cross-examin 00 as to arw facts or matters
by


tified to,...him on his ecamination in chief. 1f


G~G91


not t e& I


3 . THE COURT: That is pr ecisely th e languag e of section


directed and confined to the alleged embezzlement of the


particular sum of mon~J mentioned in the infonnation,


on thec ross-examination he7as examinoo generally, as a


conc eal widenc e. Now, you cannot do that oncross


examination. This case is directly in point, your Honor,


absolut ely in poin t. "The defendant vvas c barged, in an


infonmtion filed by the District Attorney of San Francisco ,I
. I


I


with th e embezzlement 0 f a certain sum of money, to-wit'


$1000, the same bein the property of the state, and on


the trial, he was called and examined as a witness on his


own behalf. On the examination in chief his testimony was


1323, isn't it?


MR APPEL: Yes, but h ere in this case, your Honor, th e


'\vitness -- there the case \'8S a case of torsery, and he


testified in direct examination core erning the:r-org~ery:.'"


at issue, and then th fJ;f asked him oncross-examination


whether or not he had had something to do wi th otherf9r~


;genes, and while that inatter might have been brought out


in the direct case ~ the People, the Supreme Court held


that he ought not to have been cmmpelled to testify.


Noy!, here the witness has testified in:reference to the


Biddinger mat tel', and th ey are asking him whether or


not he also tried to get up some scheme With Rappaport to


5


4


6


7


8


9


10


11


12


13


·14


15
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18


19


20
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1 witness in thecase. This course of proceeding was obj ected


2 to very frequently by his attorney, but the obj ections were


3 as oft en overrul eel by the court, and the examination was


4 allowed to be as general as could have been made of any


5 other 'witness in the case; the District Attorney, in fact,


6 making th edefendant his own witness on behalf of th e prose


7 cution. The question is: was this course of procedure re


8 gular and prop er un der the law. U


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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l3P1 "Section 13) Article 1, of the Constitution declares that


2 no person shall tbe compelled in any criminal case to be a


3 witness against himself.' There is, therefore, no power


4 I in the cour t to conipel a def endan t in a cr iminal case to


but


refusal to be a I


nor be used


Such is the


in the case, the


to the fact or matter


s own behalf and examined


not only by the statute b


the court, as


d the prosecution to make


behalf) it invaded a


His neglecthe was examined in chief.


against him on the trial or proceeding' It is only Under


and by virtue of the foregoing of the Penal Code


that a defendan t in a cr iminal pros cut ion can be a witness I


cannot be co~pelled to be a witness


if he offer himself as a witness he may


by the counsel for the People as to all


at all; and ;~n he is called on


express language of the


respecting a particular fact or


light of cross-examination is c


testified to on the


witness cannot in any manner prejudice


did in the case at bar)


defendant a general witness


right secured to the defen


5


22


23


24


25


261
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ta-kv-~.l4....2S~t~an~d~;_~an~d~i~t:-:h~a~s~b~e~e:n~h~e:l~d~t:h~a:t:..t~h~e_f~a~i~l~u~r:e.;....,_


6 of the defendant to testify in the case is not a cJi::rlcums t an' e


7 from which any unfavorable inferende can be drawn against


8 him; and the provision of the statute is to the same


9 effect. But by Section 1323 of the Penal Code) it


10 vided that 'a defendant in a criminal action or


11


12


13


14


151
16 1


17


18 ,


191
20 I
21 I
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• I ,,-


of the


which


going to se ni


and take it


is a matter and sub


Is it proper to


People against this defe


stan:l and he said con-


Did he ever utter a word in


on the cross-examination of this


attempted to get


thing, which they claim Biddinger


proper? Isntt that compplling this


his conversation with :,!r. Rappaport in


refererne to that matter? Did he ever


t SUbject?


correspondence between himself and Rappa


any evidence which they claim the convers


And 1 might go on and illustrate time


the defendant went


by the constitution. For this error the judgment and order".. .


ar~,eversed and the cause remanded for a new trial."
....-----~----=----:-:-:----~---:-


Now, your Honor will see here, brough


in ~lr. Biddinger, :~lr. Biddinger testified Itr.


him sonething in reference to getting


evidence which the People are alleged to have,


he was going to bring here from the east, rna e sowe kind


ant;


a couple of his boys to knock


away from .~ ,'; him onthe tr ain. Now,


stance which was


of a statement here about Darrow saying


say a word her'e


opinion about it. Now,


c erning his re la tions With he never


had any such understgnding w· h ;I;r. Biddinger; he explained


fully his relations with Mr Biddinger, he explained his own


they are asking


Rappaport to do


testified here.


witness to testify gainst himself?


21 examine him at al


22


23 reference to


24 relation to


25 port


261 tion


I


16
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19


20


1


2


3


4


5


6


7


8


9
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1
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then


ment upon


had ever co~mitted ot


that on cross-examination they


1 can cite


upon cross-examination theyl


cross-examination, in one \


here, when this ma~ter I
!


to collateral matters, 1 showed


or attempted to commit


Now, your Honor will see they are


f had attempted to get Rappaport to keep


s the fact, that was a part of their own case,


Honor's ruling, which they say had no reference


the case.


asking him con


eVidence, tryOng to induce this jury to believe that ;Ar.


and they reversed the case for


numbers of other


have crossed the


had conversations


concerning a forgery, concerning the forged


could not ask the


they asked him whether or not he had made forgeries


and he was compelled to testify by the co the Suprem


Court said, whether true or not, they invaded his con-


your Honor case after


I
dealings with Rappaport, concerni~


I
I


I,


:\1


evidence f am coming here to be used against the McNamaras.


was perrritted by the constitution On examining that witness,


stitutional rights and the court further than


was discussed, in


case which 1 read


G!1.3
time over again;another case, we have here, your Honor, in


~-- _. -....,
which the~we.s pITt upon the stand and he testified


4' which he was tried, he gave his own version


1


2


3


23 If such


24


25 ,


26


16


17


18


19


20


21
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if this wi tn ess hired Mr Fa paport to go into court and
by mean


try to get this evidence" f <iourt proceedings) that vvOuld


we


in his argument of


ermit me to interrupt just a


the law) it is probably c orrec t) . f t hi s defendant indue ed


,Biddinger~ or tried to i.9'uceMr Biddinger to purloin


or to steal any of the wide 6e) that v.ouldte a crime) but


him


4 MR :EREDERICKS: Coun sel is


3 I[R APPl[,: yes sir.


1 1m FREDEHIIB'KS: Will


2 moment?


5 have in mind.


6


7


8


9


10


your Honor, let me show, even if thisde


do\lVIl here and written a statement) If I


17 llR APPEL:


18 fendant had


11 not be a crime) no claim) as I said before,


12 VIe make no er) tha t th ere was any wrong ful


13 act on the part of is defendant in hiring Mr Rappaport


14 to get po ssession this evidence, as long as it was


15 don e through the ourts, and there has been nothing to


16 indicate that i vas being attempted in any other way.


of the


had not touch ed upon that widenc e.


to in trodu~e J\Bveidencfe adnrl:ssions .


distinct and substantive offenses cannot be


Rappaport by all mERns to keep those clocks


doyVIl to Los Angeles", his confessioIli in ref-


in SUP})O rt of anoth ar 0 ffense by asking the d efend


it is not competent on cross-


21 ercnce t t:mt matter) v.ould notbe admissible on cross-


26


25


19


20


22


23


24







po


1


2


3


defend~nt· if he had a tendency 0 r if he had connni"t'~d


other offenses tending to shOVl his guilt." "~)[r V rton


on 6riminal Evidence. The same rule is held J.n e case


4 of


an illegal act in this


what they say.


are not anei tl ad to prove any ille-


of this defendant, they. are not enti t-


stipulat e it.


led to prove anything in referenc e to collateral matters


by him; if itvas ~~dmissible on directecaminat.ion they


should hte introduced it, and if it VJaS not admissible


ct ~ination, it is not e~dmi ssible oncross-


exam" ation, and if itvas admissible on direct examination


'las part 0 f th air case, an d they cannot compel thi s d


dant here to testify in :::e .renee to that matter,


5 TEE COURT: The cou rt fully eg rees vd.th yo , Mr Appel.


6 :MR APPEL: Now t your Honor t t.he admis sion of· a defendant


7 that he has committed acts other than t e one upon which


8 he has been examin EOJd , ble oncross-examina-


9 tion -- admissions ofa defendmt t he has committed


10 burglary on previous occasions c ,itted in the same house,


n are not or admissions of the de-


12 fendant of th e commission of ot her c rimes than the one


13 cp..arged


14 UR FOFID: We are


19 gal act on' th


15 :r:articular matter.


16 ]JR APPEL: yes,


17 MR FREDERICKS :


181m APPFL: But


20
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23
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14
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18
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22
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24


25


26
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he did not touch upon it in his direct examination, and


the code is so plain, and the provisions .of the con/


tution are so plain t rat anyone who reads can un dystand


them easily, and I say, to allow this EKaD'linatiottof this
I


kind ie an abeolute violation of our oath ~our p~le-


giance to the constitution of this state~


THE COURT: The court fUlly agrees with/counsel's conten


tion ae to the prine i pIee a flaw lar.m. the e oneti


tution 2~d the code pnovisions, an; its interpretation,


but the District Attorney here h~ made an avowal in open


court he is not secking to showlny attempt to suppress


evidence or to COIJ'lJTIit any ot4r unihawfihl e,ct by this line


of testimony; the court is f;{ th e opinion that this lin e


of examination is proper II~oss-examination, directed to


the subject gone into o£ di rect examination of lack of


motive'. Let the ex:~ation proc eed upon t hat theory.


1ffi APPFL: In thi efe. ~eopl e again et Bai rd. there the


question; of motivfit and scienter and gUilty knowledge v.as


involved. ~
THE COURT: ~yyOU want to be heafd on t tat


1m APPEL: ~/~ us t yan t to call your Hono r' s at tenti on


to it. We/are never too wise but what we learn some-
I


hing. I/i:ave learned something by:reading this decision.
I


THE~Offi': If you have any a.uthorities on that branch of


the se, let me have them.


MR PPEL: Y-Our Hono ~ "The appellant Eai l'd


i ~
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3 was found guilty.


1


2


wn were jointly
. -',,-
of forgery. And the appellant


the crime


separately


rarn the jUdgment and from


4


7


6


5


an order denyiIl..g his n.!o-t'ion for a new trial. There are only
,,/


two points ~ppellantwhich needs to be noticed:


,/'


//
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I
I
I


:U
I ...
I .i


.'1


1. ~-~r~ittingevidence of alleged---_.----"'" ."_.--...-..,,,,,,,,,,,",-


forger ies by appellant other than the one charged~:t:he


1


2


3 indictment; and, 2 • That the cour t err ed in


4 ' certain questions on the cross-examination of


5 when on the stand as a witness for himself. It is


6 charged in the indictment that api;e11ant Brown


7 did falsely, feloniously, etc., make, f utter and pass


8 a certain certificate of shares of st ck of the bank of


9 Madera, a copy of said certificat~ing set forth in the
I


10 indictment. It was introduce0n evidence as Exhibit 1,


11 I and it appeared from the eV:;J(nce of the prosecution that


12 1 the said certificate was yitered and passed ontbe 8th


13 day of "ctober, 1890. ~ prosecution were permitted, over


14 the objections and e appellant, to introduce


15 three marked exhibi ta 3, 4 and 5, two of


16


17


18


19


20


21


22


23


which were certi icates of stock, and the other a promissory,


note, and to . troduce evidence tending to show that they


were also f~eries, and that they ha~ been feloninous1y


utt~r~d ~ p:'aed by appellant. But these latter instru


lJ,ents wpe not uttered unti 1 the latter part of June 1891,
I


about/9 months after the alleged commission of the crime
/


chaD'ged in the complaint. Exhibits 3, 4 and 5 bore dates
.1


/
c,o'nsiderably more than subsequent to the date of the Exhibit 1.


24, We think that the court 'erred in alloWing these exhibits in
/'


25 evidence. They weI' e too remote, too long subsequent to the I


, I


2lH- time of the ae-~ in the complaint. ~ Tl;t_ts....;.ih_~


I -
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be


witness


entirely to


It is an exception to the wellat best.


2. Appellant went onthe's


His testimony was


justify the contention of respondent on thi subject in the


about said exhibit 3. made by appallant's


already carried it. No case has


case at bar.


introduced to help along a conviction of the


and it should not be carrig). any further


exhibit 1, the certificate which forging.


On cross-examination he w~s asked counsel for the People


kind


established rule that evidence of


counsel on the ground that not cross-examination as


to a matter about was examined in chief.


for hims elf.


1


2


3


4


5


6


7


8


9 1


10


11


12


13


and appellant excepted. This


and order appealed from are


read. )


1 think it is cross-examination on the sUbject I
I


in the direct as to lack of motive. Objeo'


Except ion.


it?


Her e ev idence of Biddinger


on this Mr. Darrow answered it, now they are asking


him whether 0 not he made some attempts througr Rappaport,


testified here. Is that cross-examination?


reversed remanded for a new trial."


21 THE COUR 'I' •


22 matter


23


14 I The objection W2.S


15 I
I was error.


16


17


18


19


20
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foundation laid.


dence; it is incompetent, irrelevant and irrmaterial, no


~·18""uD. '.


A 1 have a recollection of sending a telegram, but no


recollection of its having contained that. It may have,


1 have a r eco]] ection of what it was about in


the main.


MR. FORD. Q Give us the substance of it, as you recall it.


MR. APPEL. We object to that. The telegram is the best evi-


however.


1


2


3


4


5


6


7


8


9 I THE COURT. Objection sustained.


10


11


12


13


14


15


MR • FORD. Q yOU sent two telegrams that day?


MR • APPEL. We object to thatT-let the telegranis be shown to


the witness; no foundation laid.


THE COURT· Objection sustained.


MR • FORD. Q i show you one which 1 have already exhibited


to counsel, you know the time onthat--


16 MR • ROGERS • Is that the one that has Keno and Per una in it?


17 MR. FORD. Yes.


18 MF. ROGERS. 1 have seen .tha t •


19


20
MR • FREDF.RICKS. Dated December 1st.


MR. FORD. And here is sotne more Japannese or Velapuk, 1


21 don't know which.


A Well, let us see it.


MR • FREDERICKS· Counsel has just been shown anothel'telegram
I


dated December 1, 1911, to ;..!r. Rappaport apparently.


(~ir. Rogers examines it.)


MR. FORD. Q 1 have shewn you a telegram,


22


23


24


25
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1


2


3


l' have exhibited to counsel, and which purports to have been


sent--


A Yes.
4' Q About 3 o'clock. A Is that it?


and immaterial; that the question assumes that the witness


has testified th~t he wanted to regain the articles named


the hour, the indication on there, which 1 would. not want


and immaterial for any purposes.


I


consistini


I


I
I


it is incompetent, irrelevant


A 1 don t t know anything about


1 never saw it before, anyway.


Wait a mon;ent. We object to that onthe ground


it is not cross-examination;


to swear to.


it is not cross-exan:inat ion.; it is incompetent, irr el evant


in the question, or that there was any desire on his part


to regain them, which the witness has not testified to;


of the alleged bombs and clocke and dynamite, etcr


MR. APPEL.


MR. FORD 1 think so.


A December 1st.


MR· FORD. Q ~he McNamaras had plead guilty at 2 O'ClOCk)


on the af t erno~n of Dec emb er Ie t. had th ey not 7 A The~ I
had.


Q Did you not immediately after that realize that there


was no further necessity of regaining the evidence


MR. FREDERICKS. 3 o'clock what day?


MR • FORD • Dated December Is t.


12


5


6


7


8


9


10


11


13


14


15


16


17


18


19 I
I


20 I
21


22


23


24


~he objection is overruled.


Furthermore, we object to tbe quVI e except.


25 THE COT.R T·


26 1 MR. A1'1'EL •







6 A 1 will answer that no and then explain it. 1 might have


7 answered it yes and exp laine d it jus t the same.


1 t ion now upon the ground th at it cans for transact ions


2 alleged to have occurred after the alleged commission of the


3 offense, and it is not efidence against the defendant.


4 THE mOOT. Objection.overruled.


5 MR. APPEL. We except.


14
I


15 i
I


16 I


171
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1 Q Explain your answer? A


6183


A gocxl many days before that


2 I realized it was of no further use in the :McNamara case,
r-----


3 and not to be feared by us./ I. realized, however, on that-
4 date a federal grand jury -- I had heard rmnors of there


5 being call ed here, that they were in session in Indian-
on


6 apolis, and that in the controversy they were carryingAin


7 Indianapolis to regain possession of Vc~atever they had,


8 was a p3rfectly proper one to carry on, but the main thing


9 I realized at that time vas I didn't vant to spend a thous-


10 and dollars because I needed it. If that vms contained


11 in ~he telegram.


12 Q Then, the fact that the McNamaras had plEad guilty


13 on that day, made your effort absolutely -- to regain it,


14 of absolut ely no value to you at t m. t time, even though


15 lit may not have been of value to you sometime befo 1'e that.
I


16 I l~RAPP]L: Wait a moment. We object upon the ground it is


17 incompetent, irrelevant and immaterial, and not c ross-ex-


18 amination.


19 TEE COUill: Obj eo tion overruled.


20 ME APPNJ: We will except.


21 A See whether I can understand tmt.


22 HE FORD: I withdraw tmt question.


23 HR ROGERS: Leave it there-


24 MR FORD: Read the question. (Last question read 'W


Now, ~~t are you referring to?


25 the repo rter. )


26! A


I







22 stuff that was taken from their offices in th e way of cor-


-~


They always wanted them. As


A And dynamite and clocks?


vt.i t a moment. We obj ect upon th e ground


The effort to l' egain the Indiamt evidenc e.


I mERn these clocks


Do you mean letters and telegrams and files?


At all times they wished to regain possession 0 f the


yes. A Altog ether?


Yes. A I was alv~ys interested in regaining the let-


that it assumes that the witness


far as the other was concerned, it was not necessary,


of cou rse, in this IR rticular case, but v~s up tome to do


what I could to protect everybody else in the matter.


Q But after the l{cl1amaras pI ERd guilty -- I withdraw that)


question. After YOUdeCided,~t the McNamaras should PI~


gUilty, you had no further use for that evidence?


A yes.


6 tel's, t.elegrams and files.


I
1 I UR FORD:


2 A


3 Q


4' Q


5 Q


21 A


23 respondence, a,nd no doUbt v.anted: to fight out the other ques


24 t ion, too. It might have been brought to Los Angeles in.


25 I the matters that were immediately threatening and begun
I


26 1 fore the f ederalgrand jury or might have been used ther


I


16 MR APPEL: -- :had any use for it at any time. It is not


13 1mBA. PPEL :


7


8


9


10


11


12


17 cross-examination, incompetent, irrelElVant and immaterial


18 I for any purpose' \"fhatsoever.


19 1 TP..E COURT: overruled.


20 I MR APPEL: We take an exception.


14


15
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1 1fR FORD:


6185 I
But as soon as you made up your mind t hat the 1lc-


2 Namaras were to plead gUilty and end the cases, you had


3 no further desire to spend $1000, and revoked Rappaport's


4 authority to spend $1000 in that behalf; that is the point


5 I want to get at, yr Darrow.


6 MR ROGERS: Now, that question, if your Honor please, con


7 tains something, unless notice Vlouldmake it entirely dif


8 ferent from "hat it ap~ars, and it is not cross-examina-


9 i ti on. He says, liAs soon as you ma de up your mind; "he


10 is trying, according tomy jUdgment, to commit the .....,it


11 nEBS through th e fact that he had not made up his mind


12 until such time as he might have sent a tel egram.


13 MR FORD: Oh, no, he can e;cplain t lRt •


141m "ROGERS: Let's see if that is not so by a reading of


15 th e qu estion.


16 THE COURT: Let the witness answer.


17 A I didn't think t J:at was the purpose. Read it.


18 (Last question read by the reporter.)


19 '1m APPEL: Let us have the obj ection, it is notcross-


20 w.amina t. i on.


21 TEE COU 1:11.' : Obj ec t ion CN errul ed.


22 1fR APPEL: Exc epti on.


23 A At the time that telegram was sent, of course, I don't


24


25


26


1


know whether t:rere was any thousand dollars in it, but if
was


there~that was on December 1st, and


any more mon ey.
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1 :M'R FORD: When did you make up your mind that you didn't


2 want to spend any more money in t lRt behalf? A I don, t


3 lmow.


4


5


6


7


8


Toget that evidence? A I don,t know. Probably


as soon as I thought I would not \Set any mll1re.


MR FRElJERrCKS; Any more mon~? A Any more money.~
llR FORD: After you had decided that the },fcNamaras were to


pI md gUilty, you did not erpec t to get any more money?


9 A


There, Vias Borne started, but it never got to me. ,- ".~~


10


11


Q


I did. I got a telegram to that effect.


As a matter offact) you didn't, however? A I did not.


12 THE COURI.': That is a little confusing. You didn't Vlhat?


13 You mean you didn't get any more money? A I didn't get


14 allY more money.


15 JrR FORD: After you had made up your mind that the l,fcNamara


were to plead guilty) you determined not to spend any more


money upon t be alleged evidence in Indianapolis) is that


Q Well) is that correct? A No.


Q Vlhen di d you tell Mr Bapraport that


$1000 to regain that widence?- - . . ,


the reporter.)


correct?


he could sp~)


(Last question read by


I di dn 't f!ay that.


A Read t htt again.)


A I didn't intend to spend any more?


Yes.Q


16


17


18


19


20


21


22


23


24 1iR APPEL: Wait a mom En t. We obj ec t to that upon th e g rotml


25 it is notcross-~re.mination;it is incompetent) irrelev


26 and imIna terial) and not the best evidenc e; calling for
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1 hearsayeiidence; calling for oral evidence; calling for


2 secondary 6\1'i denc e, and n-o foundation laid.
. . (


'3 THE COURr: Obj rotion ov errol ad.


4 lf8. APPEL: We EOCC ept.


That I do not reca.ll. I do not recall that I ever did,5 A


6 but think I did.


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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178 1 MR. FORD. With reference to the time that you had the con-


date that you author ized i:!r. Rappaport to regain the. t India


napolis evidence and~end one thousand dollars in doing s01


ference on Sunday with the McNamaras--withctraw that question


You have testified already, :.h. Darrow, that on Sunday,


November 26th, you had determined that the McNamaras should


plead gUil ty, if necessary? A ::r;es.


A Yes, 1 said before that too, but I.


2


3


4


5


6


7


8


9


10


11


Q The both of them?


had on Sunday.


Q On Sunday? A Yes.


Q The matter was settled. Now, 'N as it before or after that


12 MR. AP"PEL. We object upon the ground it is irrelevant and


13


14


irr~aterial and incompetent and not cross-examination, and


upon the further ground that if the instructions were in


15 \ writing the writing is the best evidence.


16 THE COURT. Objection overruled.


17 1 MR. APPET. . We except.
I


18 1 A 1 couldn 1 t tell you weether it was before or after or


19 not at all, might have been either of the three-- any of the


20 three, rather.


21 MR' FORD. Q fsn' t it a f act that on Tuesday the day of


22 Franklin's arrest that you did not intend to have both of


23 the McNamaras plead guilty? A It is not.


24 Q 1sn't it a fe-ct that on We dnesday, the day after Frank


25 lin's arrest, you instructed Rappaport to spend one thous


26 idollars to regain that evidence? A Night be, 1 don't kn
I
l
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3
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MR • APPEL· Wait a momen t, now--we obj eet upon the ground


it is incompetent, irrelevant and immaterial and not cross-·


examination,_ that if the instructir";Ds were in wr i tir_gthe
4'


writing is the best evidence, and calling for secondary
5


6


7


8


9


10


11 I
12


13


evidence and hearsay.


THE COt~T. Objection overruled.


MR • APPEJ,. We except.


A On one of those days 1 receved a telegram from Washington


that they had forwarded $10,000 ~y check and when the plea


of guilty came on December 1st, 1 was doubtful whether 1


would ever get that check, which 1 never did, and we had


considerable amounts of bills to pay, and 1 didntt want to


spend any more money _


14 MR· FORD. Q Didntt you endeavor, after Franklin's arrest,
1- I


b I to prevent the Indianapolis evidence from coming to Los


16


17


18


Angeles?


MR. APPEL· Wait a moment; we object upon the ground it is


incompetent, irrelevant and immaterial and not the best


19 I eVidence, calling for a conclusion or opinion of the witness


20 and not cross-examination.


21


22


THE COUR T • Obje ct ien overruled.


:MR. APrEL. We except.


23 A You mean by letter or telegram?


have aright to see it and ask for it.


MR. FORD. 1 have a right to an ar:swer to my question.


24


2"' I
t:>\


2G !
I


MR • FORD. Q i~ any way • A If it is letter or telegram 1
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If


\


Let 1 b
, i


entitled to be fairly examined like any other witnesa.


and see about it. Now, you needn't answer it. We are


or by written document or otherwise?


pertinent and it is cr~ss-examination, an if it is not


cross-examination or pertinent he don't have


MR • POGERS. 1 instruct you you need not answer.


MR. APPEL. Your Honor, let 1 s take that issue rigtt here


it is any letter we ought to see the letter.


IRK COURT. ffave you such a document, :,lr. Ford?


MR. FORD. If the Court please, 1 am not required to diaclos


to the witness wrat evidence 1 have or upon what evidence


1 am r elying'~,,, As to the telegrams, the defendant has been
'\


fllrnished with copies of the telegr ams, 1 think, With the
\


except ion of one, \VXh ich has been overlooked.


THE CCURT • That iB\~ t 1 a m try ing t 0 avo id th e confuB ion


"again. "",
>""-


MR • APPEL. NotWithst?nding~'~e is entitled to see the I
original and see if he s ent th~"'tf(legram, or to refresh his!


memory from anything that they have, ~ the question is


19


1


20 I


21 ""4-F-~!-'ii-T'r!:m"""'!""h:m--Tr!'""""'"1m;[;""""""~nnP.r~P.T'f.1'i"P.FrNy:--Sspeffinld ing me aa ages


22


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


23


24


A i was asked whetber it was a letter or telegram. I did


not instruct by sending any messaBger.


Now, your Honor, we object


25 Q Did you instruct in any way?


26 MR. APPEL· Wait a moment.







out for this kind of an examination.


here is trying to answer these questions properl


to say "1 did not," or "1 did", I


the fa~ts may be. 1f they show him a telegram, I


"" says he did such a thing this witness will say he did, 1


1


if he is shown a date he will say that is correct, and


only exception to the rule in tbe examination of


1 to that as 1 said, that br ings up the same thing and we. --- ---...., f2 ins~.r.-1Jct, the ~,±t~not to answer, and we say' ha t if it---3 is not cross-examination he don 1 t haye to ans er, and if it


4 I is any writing, he must be first before


5 he is required to answer. If is only reference to


6 the fairness with which the witness fi, examined. This


7 is the defendant, been


8 examined in th is manner, has been


9 compelled to be examined manner. Every other wi tnes


10 who went upon the stand, d 1 attract your Honor's attentic


11 I to it, and 1 attract attentic,n to it, that


12 I every witness that w upon the staId when they asked


13 them ny writing your Honor required them to


14 show Your Honor required me to show Mr. Frankli


15


16 he has bee


17


18


/
26
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1lR FORD:~i6 is the f-i!st time I ever hea.r--d-t':'"""h-a-t-::---tn-'.-"f?-~·


cross-ex:UUiner had to tell e. witness what h~haaChis
-----~--------poss,ession before the V\it....~_s-oourcrbe compelled to an-


.---------SYler. Howe~e..I·rto·"save time, I will withdraw that ques-


tion"and ask th e wi tness, did you rec eive a telegram from<'.... -, .~.--------------_.............
Leo M. Bappaport on Novamber 29th, 1911? A Let's see it.


7 Ivm ROGERS: Let's see it.


8 :rim FOW: I haven't the telegram that you received, nat


9 urally.


10 TIm COURT: Now, that is one of the telegrams that the de


II f endants have rec eived 0 r have not?


. 12 1irR FREDERICKS: May be on e of these they did not.


13 Ire. APPFL: They furnished us some copies.


14 THE COURT: They have them; you have seen the documents.


15 MR APPEL: We have not seen them. We have Vlha t they claim


16 are copies. We have a right to take


17 :MR FORD: Just let me make a statement. ':!he defendant


18 asked for the tel~rams that were sent by l{r Darrow, and


19 ,they have got them.


20 MR APPEL: That is what they 53¥.


21 1rR lIrOBD: Ho weger, befo re asking the wi tness -'!"


22 lvffi F'REDERIOK3:" We have sho'wn counsel for the other side,


23 novr, a. telegram. Put some ce.te on it.


241m FORD: I nowechibit to the witness a document which


25 purports to be a telegram d:l.ted November 29th, 1911, fr


26 Leo l!-. Tappaport at Indianapolis, to Clarenc e S. Darrow







1 the Higgins BUilding.
... ,


2 1m ROGERS: Now, if your Honor please, this telegram isa


3 telegram addressed to :Mr Darrow.


4 possession, how did they get it?


If it came into his


Vfu ere does it come from?


5 1,fR FREDERICKS: It came from Indianapolis, }{r Rogers.


6 lvtR ROGERS: Very well, if it came from Indie.napolis, a.nd


7 it was EVer delivered to Ur Darrow, how did it get back to


8 Indianapolis?


9 MR APPEL: HoW did they get it? They S3.id they had no tele


10 grams from ]!tr Darrow's. 0 ffic e.


11 UR FORD: We never had any telegrams from Ur rarrow's of


12 fice.


13 ]LfR APFJiL: Addressed to 1fr Dafrow, and your Honor will p re


14 surne, if it was ever received by l[r Darrow, your Honor


15 will presume itvRs delivered in the general course of bus


16 iness 0 f the tel EB raph 0 ffic e to him, a.nd they said here,


17 they said to your Honor, and t hey said to this jury, they


18 had no tel €grams from the files of 1fr Darrow here. They


19 said tlat. Now, if this is an original telegram, which


20 was supposed to __, ; get in their hands, how did they


21 get it.


22 THE COURT: There vlill come a time --


23 1.fR APffiL: We Vlould :rather call your Honor's attention to


24 his statement here, and they are bound by their statements.


25 They are bound by their statements :in court just as


26 as evidenc e, whether it is t rue or nott here is the







trne.


MR FREDERICKS: Now, every statement we have made is


This purpo 1t, s to be aA


I simply asked how they come --


... i


J!rR FREDERICKS: Vfhy don,t counsel ask instead of making


claration s.


MR APFEL:


graph vrires; that is correct?


MR APPEL: You stated you had non e.


TEE COURT: There is no question befo re th e court.


THE Vn:Tl\lESS: Will you translate it for me, please?


UR FORD: 1,r Darrow, you never received this paper itself,


did you? A No, it is the original at Indianapolis.


Q The one written by J..rr Bappaport and put in the Indian-


apolis office, and vhatever you receivedvlaS a copy that


V{as made here in Los Angeles at the other end of the tele-


1


2


3


4


5


6


7


8


9


10


11


12


13


14


18.te this.


telegram sent in Indianapolis on November 29th, to me


in the Higgins BUilding, and signed by Leo M. Pappaport.


Will you pI Ease translate it for me, and then I will tell


you about it. It gives me no information whatever.


Q The first one says, ItV.ay I spend a thou rend dollars-- It


UR .APFEL: IS that telegram in English?


llR FORD: He asked me totranslate it.


MR APPEL: Is it in English? Youare reading it now.


1m FORD: No, I am translating it at the \7i tn ESS' request.


:MR APFFL: Translate nothing; ym t do you know about it?


TEE COURT: The witness has requested ccunsel to trans-


15


16


17


18


19


20


21


22


23


24


25


26
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lJE ROGERS: No, there is no obj ection -to its being translatl


ad with th e code.


THE· COUtu': Without the code. All right; let's


lated.


MR ROGERS: All right --


THE COURI.': If that question is tostend, let him go ahead,


if he can translate it.


MR ROGERS: Translate it.


MR FORD: Let me get my dictionary. A Can't you pass


me a slip "lith the translation on it?


Q I hav'en't the translation here, but .I think --I


am not sure of this, but I think the last four vfords are,


ltdollars to regain evidence". I am only sure of the first


four words. I h~en't the translation right here at hand.


MR ROGERS: If you have the code, 1 at's dig it up?


lfR FORD: ur Bailiff, will you bring me a blackboard?


:MR ROGERS: Dig your code up and let's read it. Now, if


counsel propo ses to transla te it ,'.'1 e call for the prodUC


tion 0 f th e code.


:MR FORD: I am looking for it.


lrRAPPEL: 'V.e.it a moment, now, your Honor. We object to


his version of what that telegram means, or s mV'Jing it


to the jury there.


TEE COURT: All right.


1,rR APPEL: Now, your Honor, he is doing t la t, you r Honor.


THE COURT: Now, trere is an objection to its being trans-
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10
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21
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23
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26
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6


7


8
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10
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13
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17
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20


21


22


23


24


25


26
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code now.


llR APPEL: We oQj ect to his using anY transleJtion of aI:\Vone


else, if the code is produced a.nd shows it is correct --


MR FORD.: Your Honor, I worked away late on e morning figur


ing this code out, and I mn tt know tlRt I am required to


give it to anybody else. Do you want me tov~ite the code


the blackboard?


UR ROcmRS: yeS sir, or show us the code, hov.ever.
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198
1 MR. FORD. This is the 1 figur ed out myself. Then 1one
2 will gi ve the cipher of the dode and explain this.


3 MR • ROGERS. No, 1 will take the whole code, so we may


4' compare and see wr.at the code is, if the code is sufficient.


5


6


7


8


9


10


11


12


13


14
I


15
1


16 i
I


THE COlffiT. We cannot take the translation of this telegram'


except we have the whole code.


MR • ROGERS. May 1 ask if counsel is attempting to put on th


whole code?


THE COtffiT. 1 understand tr.at he is.


MR • FORD. The code tba t explains this message--l wish to


look at the whole code too.


MR • ROGERS. Viai t a moment --the cour t has once be 1 d you


cannot translate that telegram inthat fashion. Let's


see that code.


MR. FORD. 1 am just writing it onthe blackboard. 1 wiJl


ask you to look at the docun,ent which 1 hold in my hand


17 and which 1 have shown to your counsel, and ask you if


18 1 that was the code used by you, or rather a reproduction of


19 I the code used by you'? A 1 don't know.


20 Q Does it look like it? A 1 don't know.


21 MR. ROGERS. You have just shown it to couna el at 3. distance


22 1 would 1 ike to look at it. 1 offer it inevidence for


iedntification as shown to the Witness.


l~· FORD. We offer it in evidence--tlis is quite a memoran


duJP, and it will be offered inevidence, 1 will put it i


ev idence.


23


')4 I... I
25 I


!
26
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2


3


GH33


MR • APPEL. Just for identification to have the record show


what he was asking the witness about.


MR • FORD. If there is no objection 1 will put it in


4' evidence as the code--
5


6


7


8


MR • ROGERS. Not as the code, what you think is the code.


MR. FORD. That will not do.


MR • APPEL. There ought to be some identification of the


paper which he has been interrogating the witness about.


9 I There is no identification and the record would be silent


10 wh at he showed the wi tness •


11 MR • ROGERS. Ju st a mon:ent. 1 hage offered it in evidence
12 I


for identification.


THE COURT. It will be n:arked for identification.


lYlR. FORD. This is my own private document, prepared by me.


If your Honor desires to put a mark on it 1 have no objec-


13


14


15 I


16


17


18
119


tion.


TPE COURT. Then eliminate


Erase this matter from the


use it, use it •


this whole matter from the record~
blackboard. If you are gOing to


Translating it at the request of the witness


20 MR • FORD. 1 am only translatir..g it at the request of the


21_1 ~ itness.


22; THE COURT:


A JUROR. May 1 as k ;,"1'. r,arrow wrath is answer w"'.s to tha


quest ion, if tha -: was the document?


23


24 I
I


25 I
26 I


I


in the light of the whole code.


MR. APPEL. Just for identification.







1


2


3


A Oh, this document? 1 said 1 didn't know. 1 was not


familiar with the code at all.


MR. ROGERS. Mr. Ford just said it was his private memor:mdum,


4' his private document.


5


6


7


8


9


10


11


12


13


MR • FORD. Prepared by me and worked out by me •


MR. ROGE:RS. Very well.


THE COtJRT. All right, mark the document.


TEE CLERK. Def endant's Exhibit P,


THE COURT. For identification. It is not in evidence.


~ark it for identification only,


A May 1 makea suggestion to counsel?


THE COURT. Yes, outside the record.


MR. ROGERS. It has been rrarked for identification.


14 THE COURT' The document has been marked for identifica-


15 II' tion, 1 believe that is true, M4 Clerk, isn't it?
I


16 I THE CLE$K. It hasn' t ~yet •


17 THE COUlT. Well, you mark it •


18 MR. ROGERS. Now, 1 offer this inevidence, your Honor pleas e


19 as the document claimed by Mr. Ford to convey a means of


20 translation of telegra11J3popies of which he says he has


21 furnished us, and which he has attempted to use in trans


22 lating the telegrams. We do not vouch for its correctness


23 but we offer it as a part-- used here before the jury and


24


125


26 I
I
I


the cour t •


MR' FREDERICKS. WeI], your Honor, it is


ing for counsel--







1


2


3


THE COURT' A little out of order at this time, ;~r. ::logers.


MR • FREDER leKS It is in evidence-- the clerk has it. It


is available and if on redirect counsel wants to offer it--


4' MR. APPEL· May -I inquire, your Honor, what is going an dow


5 there?


6 MR. FREDERICKS. Well, we will let it go in.


7 THE COURT. All right, no objection, it will be narked, th


lilr. Rogers, you want this marked as8 as defendant's exhibit.


9 defendan t' s exhibit?


10 MR. ROGERS. Yes, sir, as claiming to be a code.


11 MR. FORD. Now, having attracted your attention to this-


12 1 THE COURT. ,just a mon:ent, Mr. Ford. 1 want to get the


13 record right. Let the record show at this time t1:eit the


14 document claimed to be the code, by :i~r. Ford, is offered


15 by the defendant as Defendant's Exhibit what?


16 THE CLERK. p.


17 THE COURT. As defendant's Exhibit P and wi}l be so marked.


18 THE VlITNEE:S. May 1 ask is th at code complete?


19 J4\. FORD. As far as 1 have wOI'ked it it is, llIr. Darrow.


20 1 haven' t found anything beyond that code.


21 THE WITNESS. That do ean t t seem to me to furnish a means of


22 translaticn, does it?


23 Q It furnishes the key to the numbersdI the page and words


A 1 haven t t got any


translated, at your request, :.:r. ~ar r ow, t


24 of the dictionary w~ich you used.


25 dictionary.


26 'Q Now, having


I







receive a telegram to that effect from i,lr. Rappaport on the


29th day of November, 191,11


message which 1 showed to you of Rappaport's, November 29,


1911, 1 attract your attention to the translation, "May I


1
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3


4'
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8
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12 I
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15 I
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17 \
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18 I
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19 I
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I
21 I
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24 1
I
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25 !
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26 !
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sper,d thousand to regain Indianapolis evidence? II Did you
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Well, wait a moment, your Honor. The witness],{R APPEL:


has said that that paper, as I ~derstood, vrlthout the dic


tionery, yon l' Honor will see, that Ur Ford has made an


admission here, that tlRt paper there with the Chinese


language on it, or whatever it may be, must be used togeth-


er with a dictionery. Now, that \'.Quld not be the ythole key.


Now, \~ have a right, your Honor, to the whole k~, that is


if there are two parts, two docurnnnts, two books or two


things forming a key by which the document is prepared or


may be translated, \re are entitled to both of them. We


ask now before th e wi tness is EOCamin ed t lR t Mr Ji'ord pro


duce the dictionery. They are talking to that key.


MR FORD: I \7111 offer the dictionery before I get through.


MR APP:BL: We vant it now.


MR ROGERS: He is asking about that translation;in order


that we may intelligently understand our situation in the


matter, \'£ ask, the key having been produced, that we get


the dic tion ery in 0 mer that we may int ellig ently deter


mine whether it is a translation.


MR FORD: But I have just simply t ransle.ted this at the


request of the witness, you!" Honor, and I don,t think that


they have- a right to interrupt my method of cross


ex:amination t.o get what they want. At the prop er time they


can get it.


:n:!R ROGERS: Now being the proper time, I take it vIe can


it nov'l.
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1 MR FORD: We have to put this witness on .the stand


2 TEE COURl..1 : If you want to use th e translation in this form


3 Mr Ford, you will have to produc e the method by which it is


4 interpreted.


5 MR FORD: I don't .vant to use it. I did so simply at the


6 request of the wi tness, translated that on e messagE! for him.


7 Incidentally I offered the key because they insisted on


8 it.


9 1{R ROGERS: I dIered it.


10 lfR FOPJ): You of fered it; I beg your pa rdon. Thi s wit


Il ness said he didn t t know anything about the dictionery


12 and asked me to translate it and I very kindly did.


13 l.fR ROGERS: Thanking you for small ravo rs, 'we would like


14 the rest of it.


15 THE COURI:': Obj rotion sustained.


16 :MR FORD: Obj ec tion to vha, t?


17 THE COURi': The question just asked the vlitness.


18 MR FORD: May I have the question so I can conform. to


19 it? I have furnished the vntness this translation.


20 Now I am asking him if he sentsuc h a telegram to 1fr


21 orreceived such a telegram from lfr Rappaport.


22 THE coum: The court will not permit any questions along


23 that line in referenc e to that translation until th e entire


24 key and code of which this translation is a production --


25 tnt ROGERS: I move to strike out the purported translat"


26 attempted to be read into the aridence on th e ground of







1 Honor's .last ruling.,


2 ],[R FORD: . I have a doc tionery, only one copy 0 fit. I


3 will ask thevlitness a qUEStion and introduce it properly.


4 THE COU1U': .It will be in court, and it will not be lost.


5 rJi:R FORD: We are con stantly needing it in our work. l!r Iar


6 row do you know wba t die tionel"'J was us ed'\ at that time?
i


7


8


A


Q


I know \V e had a die tionery.


Vnll you look at this dictionery and sec if it is one


9 of th e same edition? A I would not know, 1fr Ford, un-


10 I €ss the re \'I8oS som e mark on· it. We bad tyvo or three (f


them.


Q That is a dictionery purchased by ourselves, sO it is
11


I


121


13 not the same dietionery. A I don't know; I. know '\118


14 had a dictioneI"JJf and I knO'l1 we had two different kinds.
-


15 I never used it for translations myself.


16 }lR ROGERS: It has been handed to t he wi tness, I offer it


17 in evid enc e.


18 MR FORD: You are not going to offer it yet. I am going


19 to offer it.


20 THE COUll: Defendant's exhibit--


21 MR ROGERS: As sho~n to the witness under the statement.


22 l:!R FORD: NoV!, did you not, in response to that t eleg ram


23 I ask you now, did you not :receive a telegram frem ]~r Rap-


24 paport in sUbstance, and in code, ~ray I spend thousand


26 I refuse to answer it for this rea.son: that my remembrance
25 dollars to regain Indianapolis evi dene e?" A Well, now,







1 that t here was a series 0 f these telegrams, copi es 0 f which


2 Vie have~ some af them, at least, and I VJant to translate


3 them first; that is the only reason.


4 Q.


5 A


What is your independent recollection at this time?


That there were some telegrams back and forth in re-


6 gard to that.


7 Have you any independent recollection of rec €living a


8 telegram from Mr Pappaport vfnich said, "Uay I spend thonsaIi


9 to regain Indianapolis evidence?" AI said , Mr Ford, I


10 should refuse to answer until vIe could translate the series


11 so as to know just vrhat it meant.


12 Q. Did you not, . in respons e to t mt t eleg ram s end a


13 telegram to l:Tr Pappaport om th e same day, November 29th,


14 in which you said --


15 HR ROGERS: Vlhat company is t rat, V~stern Union 0 r Pos-


16 tal?


17 UR FORD: In whic h you said, "lftay spend thousand d ollars i f


18 necessary."? A Now, I will give you my remembrance and


19 version of it, subj ect to a correction in the morning after


20 I see the rest of these telegrams.


21


22
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24


25


26


All right, go ahead.







21s 1


2


3


A 1 don't want to comrdt myseJf, because 1 am not certain.


You translated this last one, did you?


Q yes. The translation is right.' "May spend thousand if


4' necessary. " A 'lOU say what day?


5


6


7


8


Q ~ovember 29th, the same day you received this. telegram


from :/lr. Rappaport.


MR • FREDERICKS. What was the quest ion?


MR • roRD. The question was, Did you send such a telegram


you have a copy of it.


or rather 1 have s)own :,~r. Roger s, this is the or iginal,


MR • ROGERS.


1~ I
I


11 I
I
I


12 I A


1 think 1 have a copy.


My answer was 1 will give you my version of it SUbject


13 to correction after we examine these telegraITB by the code.


tion now.


It is a long while ago.14
I


15! Q


161
Did you send that telegram? A I understand the ques-


1 ask that the telegrQm which 1 have now handed the


Did you send that telegram? A .1 am answering it now.17


18


19


Q


Q


Q


~ery well, just hold it. A 1 don It need this.


20 witness be. mar ked--what nunber, Mr. Smith?


21 THE CLERK. People's Exhibit 43.


22 ri1R. FORD. 43 for identification, and that the telegram


purporting to have conte from Rappaport to Darrow be marked


44 for identification. \Ye offer them in evidence.


MR. ROGERS. Now, let's have an answer to the question


whenever we get ready for it.


23


24


251
1


26 ,
I


I
I
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1 A ~he natter was taken up a good while before, by letter, d


2 possibly by telegraph. There were telegrams passed before


the books and documents and files of the offloe were con-


3


4


5


6


7


this, 1 am very sure, in which the question of recovering


I


fcerned, and that the principle concern and question was ,


pending as to whether they were in the custody of thestate \


court or the federal court and the state COlI t in Indiana


8 heTd that the organisation had a right to the custody,


9 and turned them over to them. Thereupon, Judge An~erson,
i
~


10


11


of the federal court, issued an order directing a mrrshall


to go and get them, which he did. 1 don't remen~eriexactly


12 the date, but before this date. Mr. Rappaport, a good while


13 befGre this time, asked that 1 furnish him some money to carr


14 on this proceeding, weeks
,


before, and ~e had had con- \


siderable correspondence over that, whether he should get it


16 direct from Ws.shington or get it through me, 1 all the


17 tirr:e insisting he should get it from V,r::,shingt6n. 1 think
,.


.'


18 I another telegram was sent as far back as the 25th or 2~~,;h',


19 I in regard to this matter.


20 lliR. ROGEES. The 25th or 26th, what n:.onth?


21 A Of November, and he had also wri tten me and told me he


221 had already incurred expense in reference to it and asked


23 me to make it gOOd, and as I recall it, 1 did wire him that


24 I 1 would send him a thoLsand dollars on this matter. In the
I


25 Imeantinie 1 had notice'- tha.t $10,000 more was coming,
i


261 did want the docUD.!ents and want them now, and 1 needed it


I







6'~OB


to protect the other proceedings and J J McNamara wanted


them and the office wanted them. When the plea of guilty


was entered everybody came on for money, wha.t was due, and


what was not due, and 1 wanted to save a thousand if 1


could and 1 wired them back for that purpose.


MR. FORD. Wired back '?


A 1 wanted him to get his money from Washington and not


from me.


Q You wired Rappaport not to spend the thousand dollars,


didn't you? A 1 am not certain. You had bet.tertranslate


it. Let me see it. Pr'obably not on n:y account.


Q Let me have those two exhibits you have, ;,ll'. Sn,ith. Did


you not send that telegram on December 1st, and did it not


say, "Bo not spend that thousand dollars?" A iery likely.


Q. Isn,t that the telegram itself? A 1 don,t know. It


seems to be a telegram sent from our affice and signed by me.


Q Your best belief is that that is the telegram?


~. ROGERS. "Best belief"?


A 1 haven't any knowledge or information abo~t it excepting


it looks like a telegram sent from our office and very


likely 1 told hi~ not to spend a thousand dollars, 1 didn't


want him to.


That is not the way to identify a telegram.


Maybe the witness can identify it.


It was charged to your account, wasn't tbatMR • FORD.


telegram?


MR • APPEL.


MR. FORD.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


MR. APPEL. He cannot identify it because it is charged to


his ac c_unt •


MR. FORD· Let the witness testify. The witness says it·


December 1st?


NOW, the objection?


i,ir. Rappaport


We object to the question on the ground it is


THE corm 'I'.


MR • APPEL.


you sent to


4' seems to be, your Honor. What. is your best be) ief as to


Do you not believe it to be a telegram VID ich5
I t ha t tel egr am?


61
71
8


9


10
incompetent, irrelevant and imffiaterial and not cross


examination, and not the manner of identifying a telegram.


11 Belief don't cut any figure.
don't12


1 THE COURT- l"think it is cross-examination. I.don't think


13 you can identify that telegram in that way.


14


15


•
MR • FORD 1 have a right to ask that question.


THE COURT. The witness has answered that questtion. Objec-


MR" FORD. We offer this in evidence and ask that it


mar ked for identif icat ion, People's Exhibit No. 45.


16 I t ion sustained.


17 MR. FORD. You did send sUbstantially the telegram, however?


18 A -1 sent a telegram or ins tructed that one be sent, rather.


19 1twas always the cas e with· all these key te legrams, not


20 to call on rr.e or expend for me a thcus c.nd dollars, and at


21 the same tirre 1 cut off every expense there Was connected


22 with the management of the office.


23 Q Has this telegram been marked, :!Ir. Smith "1


24 MR. FREDERICKS. No, that has not been offered.







I


1


2


3


4'


5


6


7


8


9


10


11
I


12


13


14


15


16


17


18


19


20


21


22


23


24


25 I


26 I
I


MR • ROGERS. Which is it, for identification?


MR. FORD' For identification. Q Now, calling your atten


tion to the telegram which. has been marked 43 for identifica


tion, ani which has been ~ranslated, a telegram purporting t


be signed C S Darrow, 1 will ask you if you sent that


telegram.







. .. A••d. C-aatr.l.aw~ 6'2.11


1m APPFL: Well, we object· to that. That is this that


you have translated?


IfLR FORD: ye s •


MR APPEL: on th e same grounds stated before; it is


not cross-examination.


THE COUR[': Obj ection overruled.


A I have no recollection about it except a general recol


lection I had that kind of correspondence with Mr Rappa


port, concerning money.


MR FORD: Isn't it a fact that on November 29th, you


did sent a telegram to 'Rappaport, uJ!,J[ay spend thonsand if


it is nee esss.ry?1t


MR APT-EL: Wait a moment; '[.fe Object upon the ground the


telegram is not presented to the witness, and the tele


gram is the best evidence; it is dncompetent, irrelevant


and immaterial, and not cross-examination, and especially


in view of the :tact, your Honor, tlBt these telegrams ap


p ERr to be in some cipher or form or some language whic h


is not in telligible to us, and it is very easy to make 'IJ'>'rong


translations, and the telegram ought to be produced and


sho\m to· the vii tness so we may have an opportuni ty to see


the language and malee aI:\Y correction if it should be. The


ver,y idea, if it were a. tele3ram in the English language,


a telEgram tat the jury conld understand or yonr Honor un


derstand. Ver,y tRsy for a wi tness to answer; th e telegram


\nll speak for itself, then.


2


1


24


25


26


23


3


4


5


6


7


8


9


10


11


12
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14
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16


17


18


19


20


21


22







2 been marked


3 THE COURr: Wait a moment. Are you showing the vfitness


4 the telEgram in question?


5 l[R FORD: I am -vvi thdra"ving the previous quest on and ask-


egram whic h


telegram in substance


of effect like it, or like the t .nslation thereof?


on November 29th, or if


6 ing a new question. Referring now to the


7 has been marked forty-th ree for identific


8 v'Jhich, aceording to .the code, works out thons-


9 and dollars, if nec essa!"'.!" , and urpo rts to be signed


10 by C. S. Darrow, I \vill ask you if sent that telegram


13 URAPPEL: We object upon the g oum that it assumes that


;13s 'tased


ow anything about it. l~r Larrowabout it, and he may not16


15 upon th e assumption 0 f th e c lillsel t..h ere that he kno\tvs all


14 that is what the telEgram


17 can identify that telegra ":rhether or not. Then, they


18 shoul d pu t som eon e on t stand and say, "I know this cod e,


19 and I know hoYT to tran or the p arson who pre-


Here they


to be identified and put in


who ha s intell ig enc e, knowl-


n interpreter. Th e.I want to make him a


have knowl edg e of


e d i dn t t prepa re them.


edg e enough of th languag e, translate it •.


evidence and then


26 code.


24 want


25


20 pared the tele gram. he telegram when it comes here in


21


22


23







h.l130-.


to examine tonight or some other time.


instruct anybody to put this message in ~ode for you on


lTovember 29th, 1911, "May spend t honsand dollars if nec-


A 1Ir Ford, I have the impression t bat I in-


I withdraw that question. Mr Darrow, .di d you


structed then to tellllr Rappaport abont that time-that I


would stand good for a thousand dollars, but that corres


pondence began a vreek or two earlier, and that you have


other tele~rams in reference to it earlier, vhich I vant


e ssary? It


he prepared them. I mig h t tell a person tot el eg rcpb to


someon e in t he Chinese language such and such a thing.


might send a telegram --


1


2


3


4


5


6


7


8


9


10


11-


12


13 Q, But you didJ?- A It is one of the series.


14 1 Q, send a telegram about november 29th, "May spend


15 I
I thousand dollars if necessar,y."


MR ROGERS: Wait a moment. If your Honor please, the sit-


code himself, or translates out of a code any message which


I rave no recollection


in all my life of translating but one code message.


tinguished and astute friend :Hr Dehm,


he sends or whicp. he receives.


uation is this: conns el l:s endeavo ring to get into evi


dence by this method, telegrams, of course, vhich the w~t


ness says he does not know to be correctly stated. Now,


I have had considerable e>:perience with these codes, and


I will illustrate by calling your Hono r' s attention to th e


fact that a man in his office almost n~er translates into


16


17


18


19


20


21


22


23


24


25


26
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French, he is enti tIed to know vm.ether or not the person;


'lIDO translated from his language into. French did cor


rectly translate, and ]ITr Darrow, therefore, cannot)seeing


he don't know anything about these codes -- said he never


translated in his life, he is .entitloo to look these tele


grams over andooe if they were correctly translated by


th e person that translated them. He cannot be bound by


them any more than -- the law has held to that effect.


codes, and ahvays does it. Now, then, sometimes on retrans


lation of t~ e coda. you find the words have not been cor


rectly used. You~ idea has not been correctly expressed,


therefore, Mr Darrow is entitled before he is trying to sa¥


what somebody else did, is correct, for what he said.


He is entitled to know'just what vas said, entitled to


look it over; entitled to 'figure it out by the code or the


dictione~. If he told his stenographer to put a telegram


into French, and he knows no French, he will say then, he


is sho'q,n a translation or a claimed translation of that


1


2


3


4'


5


6


7


8


9


10


11


12 '


13


14


15


16


17


18


19


20


21


22


23


24


THE VrITNESS: lray I ask if we have all 0 f those copies?


,
25 I


I


26 I
I
!







make sure of it, to make copies of those telegrams as they


have been introduced here, so the defense can have them


3s
1


2


3


MR • FREDERICKS. We would ask to have the reporter, to


4' tonight.


THE WITNESS. If we have copies--


MR. FREDERICKS' 1 think you have.


1M. DEHM. We have no copy of that one on the board.


Mr. FREDERICKS. Then it is filed wi th the clerk ther e •


THE COURT. Mr. Reporter, you w ill do that, make copies of


the telegrams that have been filed here, and furnish them


Anything


else now before adjournment?


(Jury admonished. Becess u~t~l 10 o'clock A.M.


Au gus t 1, 1912.)


to the defense tonight so they can have them.


5


6


7


8


9
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11
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2


AFTERNOON SESSIO};,
2266


Tuesday,June 18; 2 P.M


3 Defendant in court with counsel; Case resumed.


4 GEOnCE P E H M,


5 on the stand for further direct examination:


6 MR. FREDERICKS. There was a question pending at the adjourn


7 ment: "Relate tr.at conversation, :.~r. Be1"m, in so far as it


8 refers to the question 1 have asked you, and in so far as it


9 refers to the changing of the testimony of Crtie McManigal,


10 and what, if anything, you were to do in connection With it.


11 THE COURT. 1 suppose it wiJl be understood there was the


12 I same objection, the same ruling :md the same exception,


13 in tbe question in this form as to the last question which


14 was pr ac tical ly in th e same formi'


15 MP. ROG~PS. Yes, 8i r •


16 MR. FREDERICKS. Q Do you kr-ow what conversaticn 1 ~n


17 referring to nO'lv, 1.lr. Pehru" the first one you hadwtih lilr.


18 rarrcw at IiI;. Darrow's house in Chicago, on Sunday, a year


19 ago today. 1 am asking you to relate the co~veroation?


20 A Well, when he C3.1r:e and aat down in front of the table


21 across from me--


22 ~.ffi • ROGERS. I think, if your Henor please, it is we]} to


23 say who was present.


Yes, th:lt has al ready been gone into.


A r.:r. rarrow asked me if 1 was a urion n,an. 1 toJd him 1


That has already been gone into.


THE COORT.


I:1R • FREDERICKS.24


25


26
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1 He asked me what order 1 belonged to. 1 told him 1 belong


2 ed to tr.e Engineers' and Firemens t bott" and he wanted to


3 know how it was 1 could belong to both orders. . 1 told


4


5


6


7


8


him that I h~d belonged to the Engineers' before the conven-
I


tion at Milwaukee '!ihen they made the rule we couldn't belongl


to both orders. He said he re.merrbered of tha t time when the}


ha~ made the d~ange in the rule in their constitu~icn, then I


he as ked me if 1 was in sylIJpathy with tb is ] abor movement,


9 about the ll:cNamara and McManigal cases. 1 told him that 1


10 was as far as 1 knoi"led of anyth ing about the cas e. He as ked


11


121


13


14


me if 1 would be willing to go out there ang_1?..flJLy(1)§.J.L_-------ao----------.--...-------. .
cOl~Jdl\wi th" niY nephew in regard to changing h is tea tiniony,
~ .. ----_... _---_.---.-.
as he says, "You have already read of the trouble trat he


is in. l!


15 Q. Go ahead. A We 11, 1 told him tra t 1 couldp't hardly


16 1eave home. 1 had to put in my crop that I 'h3.d at hon,e,


17 and he aaid, "Viell, " he says, "how long it took you to put


18 in your crop'? 11 1 said, "It took me all of the week~' and


19 1 would h ave to 1ay off to do it, off of the road. He


20 said, "AI] right", he said, "you go horfe and layoff and


21 put in your crop", and he B aye, 11 get your he Ip, a hir ed


22 man, so to carry or: your farrr:while you are gone," and 'I-e


23 asked me a bau t when I wo:ulc. be ready to 8 tar t. I told him


24 1 couldn't leave before tte 13.tter part of the week. "riel]:


25 he said, that would be tirre enough to get out there before


26 the 5th of JuJy aEd he says to rr:e, he says, "1 sUPI)cse yo
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1 have to haye a little money to get eut there with7 11 1 told


2 him, "Yes, a little rroneywould cor:;e good to ffiej that 1


off into anoth8r room out of this reom and pretty soon he


to pass away of the party that was there, and he kind of


and 1 hung back. "NOW;':l:6 said, "George, do all you can


latter part of t:-e ffieeting, the talk we had together there,


He says, ttTha t wi 11 help yo


Viell, as this led into the


3.8 if he wanted to tell me something,


didn't feel so I wanted to uae all of rry own." And he said,


"All right," te says, ttl wi]] give youscme." So he passes


and he fo llow ed me along ou t,. as 1 was about the las t person


•
came back and he gave me $100.


out there", he says, "to pay your ra Droad far e and your


sleeping car and your rteals; when you get out there, II he says


111 will take care of you. 1I


hung onto my clotres


3


4


5


6


7


8


9


10


11


12


13


14
V'li th Or tie cut there and get him to con;e across."


15 I


"We 11, II


16


17


18


19


20 /


1 said, ttl can't do any niore than go to him and tell him


,Yhat you ha~.re told n,e what you wi 11 do for him; II and then


we passed array out into tte hall.


Q Yo~ say you told him you couldn't tell Ortie any more


than what :.:r. Darrow said he would do for tim? A Yes. t/'


MR. ::'OGF:'!:'lS. I G~g?:est that i~ le::tding and suggestive.


me at this rr.eeting there tt3.t if he came across that te


said in regard to tbJ.t, in regard to what he, Darr:w ",voulc.


A :tr. Darr ow to) d


overruled a


MR • FREIER leKS. Now, jus t r ela te cmy tt ing that :te rr:ay r.ave


d.o for rin: if be changed r~is teatin,ony?


.TFE COlJ'R T •
21
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23


24


25


26,
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1 would get to be 6 free ~an; he could COffie back here to


2 Cbicago and he would seethathehad a good job back herei


3 that he V'louldn' t be c1 irrbing around on bu i 1dings to make a


4 living.


5


6


7


8


9


10


11


12


13


14
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16
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1 THE COURI.' : I di.dn' t he ar that an swer •


2 (Last answer read.)


3 ~R FREDERICKS: DO you remember any thing else at this time


4 now, that Darrow said in regard to that same matter?


5 A He said if he would come across he would take off this
•


6 disgrace off from his family and all of my people that he


7 vas connected with back east in Ohio, where he was born


8 at, and all of his \tife's folks.


9 l[R ROGERS: I undel"stand, your Honor has permitted me an


10 objection to all of this on the original grounds stated?


11 THE COURr: yes sir.
I


12 I MR FREDERICKS: Go ahead, ur BebIn, and give anything else


13 you remember,? A lnd he told me I would be well-cared for


14


15


16


on my t rip out there end v,hile I was out th ere, he 'llould sei


to my cxpens es, see that I got my s alai'y pai d. to me that I


was losing off on the road on my trip.


17-Q--- Give anything further, if you remember anything fur


18 ther that Vl8S said at that time by Mr Darrow or anyone


19 else that VJas present vihile he .ras present? A There was


20 nobody spoke to me but l-l:r Darrow there, of anything at ell.


21 Q, Was james UcHanigal, Ortie McManigal's father there?


22 A


23 Q


~--------_.....
yes, he ~as p~esent.


VIell, ~,bout how long vlere you there talking ·y,ith Mr


24 Darrow on this occasion? A Vlell, from the time we enter


25 ed into the house, his 11esidence, until Yle left th ere we


26 were just about an hour.
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1 Q, \~at did you' do when you left Mr Darrow's residence


2 that day? A· We went back and took the train and went back


3 dOVID to Mrs McUanigal's residence.


4 Q, iJfho all vms in that party that ",rent back dovm to Urs


5 Ifcl{anig aI's? A 1fr l[cManig ~l and lfr~ s :McManig el and mys elf,


6 and Mr Harrington walked from his residence over to vhere


7 we took the car, or took the train.


Q, Now, how long di d you st ay (;'. t ]Jrs Hc1fanig 81' s?


A Now, I stayed th ere unt il alol"Jg "bout half past 2.


8


9


10 Q, And then ,,,here did you go? A I v,ent dOv"Jn end took the


11 train and went back to Milwaukee.


~e -- no, hold on, now --


Q Yes. A 'Well, I left there on the following Sat-


on my r~ the next following morning, on a 1[onday morning.


I


A Oh, before I Ie ft for the


Stay ed there in lftilvraukee unt·ilA


I just w,mt in a general way, about how many days


.And how long did you stay in th e East then? A


It was pe.p er money.


You went out to your ranch, you said? A I \vent out


Q,


Q


on tile follo\"Jing Saturday? A After this Sunday


did you stay in the East?


West?


Q And then where?


A


urday.


Q


I took the run out the n~xt morning. ~


Q. What kind of money vras this ~~lOO Hr Darrow gave you?


made that rOun&trip to portage, or made my trip to Port-
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6


7


8
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10
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I met him.


Q, Then did you see l;fr Darrow again before you left the


Fas t ? A I did not.


Q And when you left on the following Saturday, did anyone


go with you? A No sir, J; c~.me all alone.


Q, Do you Imow vvhether l~rs McManigal had 8lready come or


no:>t? A I called at her residence and her brother told me


she had went.


MR ROGERS: I think that is hearsay --


urn FHEDEBICKS: Yes, I think that is hearsay.


~IE COURT: Strike it out.


MR FRF~EBICKS: The witness doesn't underst~~d that.


Q, Had Mrs McManigal already gone, th at you know of


I will viii thdraw the question an d get at it in another ,vay.


Did anyone come ,nth you on your trip out? A No sir.


Q, That you know of. State whether or not you c eme


straight through, and on '[that road? A I came through


on the Chic~~o &Milwaukee road to Omaha, and I took the


road out of Omaha straight through here to Los Angeles.


Q, And wh en you got to Los Angeles, do you remember at


what time of the day you got here? A I got here along 4:3 ;


I think that train errives.


Q In the evening or morning? A Afternoon.


Q Afternoon? A yeS si r.


Q state ';,re ther or not you s aw ur Darrow that day?


A I did.
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1 Q 'Where? A 4t' the Higgins Building, room 922.


2 Q. And state how you come t'o go to the Higgins Building?


3 I,m ROGERS: I obj ect to that as calling for a conclusion


4 or opinion of th e vd tn ess; incomptent; nofoundation laid;


5 irrelevant and immaterial.


6 THE COURi': Obj ection sustain ed.


7 UR FREDERICKS: ])id Ur Darrow t ell you anything about


8 where to go when you ccme to Los Angeles? A yes sir, he


9 gave me a note on this time I was at his residence in


10 Chic~o as to '\;vhat place I should call for him in :Mr


11 Harrim~n's office, he said.


12 And when you got to :Mr Darrow's office in the Higc:;ins


13 BUilding on this evening on which you arrived here, state


14 vJhether or not you saw ur Darrow? A I did.


15 Q Do you remember of having any talk wi th him that even


16 I ing? A Nothing in particular, only he s ays, "You got


17 here c.ll right", and I tol d him "Yes It.


18 Q Where did you go then? A Well, I was around the of-


19 fic e fo r a few minutes, c-nd he asked me if I h ad anything


20 in my grip, ~nd I told him I had nothing more than my


21 '.".earing appa reI.


22


23


24


25


26
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had--


the street--he turned n,e over to ~\~r. Harrington.


MR. ROGERS. 1 didn't get that.


A pe turned me over to ;\~r. HarT ington to lcokafter nle while


Rarrington and 1 went out onl,;\-.'iU'•Alodging somewhere?


Q State whether. or not you went out in the city and got


•
1 was here, and :.lr. Barrington and 1 walked down the street


and got our supper and he took me up to--l don't know that


1 can remember it right now--the California Hotel,,vand 'Ne


3p 1.,/


2


3


4


5


6


7


8,-,-


9
10" -Q At any rate, you went sorre'{vheres for lodging? A Yes,


1
/for lodging.


,-Q When ,vas the next t lIT.e you saw ~;!r .. Darrow, or rather, the
12
13 next following morning where? ,A At "'is offi ceo


14
Q Did you have a conversation there with him in regard to


A Y9S we had a few words about it. He


16


17


asked me if 1 thought 1 could do anything with him and 1


told him the only way 1 could do was to go over and live


under his instructions, tell him whatre would do for him ani
18


19
try to get to come across.


Q Anc. who \'laS prcG ent dur ir..g that convers a tion, if anybody'?
20


Q, Then, state whether or I".ot you saw Ortie McManigal that
22


21
A Trer'e was nobody in tte room when we had thiG talk.


Q 8 tate whether or no t you saw Mr. rarrow a~ain that day?


clay. A 1 did not.


A 1 did. 1 seen him a nUIl1:'er of tinl6S that day .in the


Wrore did yeu ~nd your tirr:.e that day mostly? - AQ


buD ding.


23


24


25


26
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1 in the hall, the-hall out along the office.


s 2 Q In the Figgins Puilding? A In the Higgins Building,


3 yes.


4 Q. And did you haye any further talk wi th ~,t:. Darrow that


5 tine about McManigal other than you };a'J"e given 7 A Nothing


6 particular tbat day.


7 Q When did you see Ortie McManigal? A 1 saw Ortie Mc-


8 Manigal on the 30 th of June.


9 Q How !tany days was that after you landed her e in 1,08


10 Angeles? A 1 arrived here on the 27th.


11 Q Tl:e 27 th, 0.1] right. Now, on the second day that you


12 were here did. you have any particular conversation with Mr.


13 Darrow that you remember? A Well, nothing particular


14 cn th e second day.


151 Q VIell, then, 1 will come to the time when you saOIl Mcr~aniga


16 Where did you see him? A The first tinJe 1 saw hi IT. 1 saw


17 hin: through the Window in the jail from the street.


18


19


".{"_.-


A


And did. you go into the jail to aee him at that time?


1 did not ..


20 Q State lihether or not you held any conversation "'jith


him tr.ll'ough the windo'N. A Any more than he hollered out to


r(e that he seen n:e on. tte street, and he told me to cone


Q Th8n whatdid you cdo? A \'1ell, 1 told :.::. Darrow on th


A No, 1 \'lent o'!er to the j ai1 and they


up.


Q Did you go up?


wouldn't let ~e in.


21


22


23


24


25


26
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1 same evening, 1 "-'laS wal king around the street and happened


2 to walk by tte jail, not knowing where it was, and Ortie


3 holler.ed ou t at me to come up and see him. 1 told him I


4 went over and they wouldn't let me in until 1 had an order.


5 Then on the following day after this day that 1 had the
•


to go to see him, 1 went up in the office after


n1st n~e ar:d he 8~.id, "Well, George, n,


8 he says, "your nep~ew wants to see you." He says, "he sent


9 an order over to have you corTee over." 1 says, "All right,


10 1 ':.rould be glad to go over to see him." This was along


11 1a te in tte evening like, and he told me 1 shoul d go on


12 over th er e and 1 would be allO'Ned to go in. Ju 8 t as 1


13 s tar ted to go over to see him he said, "Now," he said,


14 "George, you want to do all you can to turn hirr. over," he


15 said, "a.nd get him to corr,e across," he 8 aiel, "to save the


16 1!cNan'aras and save tre disgrace," he says, "on your folks


17 and him too, and his wife and children." "IY el1," 1 said,


18 "1 can go over and talk to him and tell him whe..t you agreed


19 to do, clear him, get him to be a free ~an, and 1 went over


20 from r.iu office right directly to the jail, and wh8r: 1 "!len:


21 ther e 1 told then: who 1 was and tr.ey allowed ITle to go up


to s ae him.


Q. State whether or not you had a comters:ition with tim.
26


23 Q. And did you see Ortie Ycl\~anigal at that time 1 A Yes, si: .


24 Q fn the jail? A In the jail.


25 Q. Wi th any one or alone? A No, all alone.







A Jus t me and


1


2


3


4


5


6


7


8


9
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13


14


15


16


17


18


19


20
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22


23


24


25
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A 1 did, so 1 t.old him, "Ortie", 1 says--


MR • ROGFRS. Just a moment--l object to tbe conversation


in the jail as incompetent, irrelevant and irrEaterial and


~o fourd s.ticn laid and hearsay.


tffi. FREDERICKS. Acting as an agent of the defendan t, your


Honor.


UR. ROGF.RS. Cannot pro~Je agency by decl ara tiona made.


MR. FORD. Prove it by direct testimony. He said he ',vas


sent there.


THE CaUR? 1 think counsel has a right to know if there


ViI as anyone e] s e pr es en t •


MR. FREDERICKS. He has already stated there was no one else


prec;ert, your Honor.


TEE COURT- Is that a fact, ;,!r: Behm?


A Yes, su.


TEE COURT. Just you and Ortie McManigal?


Ortie McManigal ir:the jail room toget}-er


TEE COPRT· Objection overruled.


MR • 'ROGERS. Exception.


MR. FPFTERIC'KS. State the conversation you h~d With Ortie.
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Well) ','Io'e shGlok hands and sat dovm at a table there and


2 we got talking over matters, c'J1d G'Sked him how he expected


3 to get out of this trOUble, and he told me he didn't EOC-


4 pec t tog et out 0 fit, he V'JaS into it and ihto it right.


5 Q Well, give the conversation you had, the rest of it,. .


6 vvith Ortie 1.ftcManigal this time.


7 MR ROGERS: The same obj ection.


charged against him ,emd he vIas c~ht right) and he was


glad he was catched. He said/'I am better off in here


than I am out on the streets, If and I asked him how he meant


8


9


10


11


A He told me that he was guilty of the deeds that VJere


12 by that? Well, he said, "Somebody was going to blow my hea


13


14


15


off'; and he said ~. If I thoug ht I better get inside fo


protection'~nd I asked him if he vlOuld not allow me to
"-


talk to him and give him a little a dvice, that I thought I


16 could give him and sort of straighten him out. He said,


17 "You can talkjU he says, but he seys, If I don,t think it


18 will do you any good to talk to me atout changing my testi-


19 mony; th at is wha t you are aft er. " He s ai d, "I am going


20 to tell th e truth and nothing but th e truth in this case,


21 no matter where I end at." Now, I says, "Ortie, it is


22 going to be an awful" disgrace on you and your family and


23 all our peopl e back home for you to stick to this testimony


24


25


26


that you have already given, that'vve have read of.
1f


he says, "I can't help it, Uncle George, I got


truth. tr Now·, I says, IflIr Darrow sent me over


Well,
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1


2


3


4


5


6


7


8


says "to see you and see you to get you to come across.


He tells me if you allow him to come in here and have a


talk vd th you that he can show you th at he \vill make you


a free man from all t hi s troubl e that they have got onto


you, and he will get you ba.ck home and make you a leader


of the union men back th ere and show you that the labor


o IdeI' people is back of you and they will furnish money t II


he says, "to clear you all."


9 Q Well, is that generally the sUbstance -- A That


vas th e general talk right straight through, he advising


him how he should come teross and change his testimony


against th e 1:[cNamaras and allow lfr Darrow to come in and


see him <:,nd he would have a talk to him end show him Ylhere


14 he would cl ear him.


calle d out to his supper end I got up end Ie ft at that


time.


time.


Where did you go? A I went right back to 1fr rerrow' s


State wheth er or' not you met J,fr Darrow? A I di d.


Where? A In his office, 922.


In the Higgins :BUilding? A In the Higgins Building.


Anybody else present? A }fo, not into the room at t


Hoy; long '\'.'ere you in t here at that time, ebout?


'Why, we were in there just about 30 minutes.


Waat did you do after you c t'Jlle out? A Well, heVJ8S


Q.


Q,


Q


Q


office.


15 I Q


16
1


A


17


18


19


20


21


22


23


24


25


26
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have doneall I could. I have talked to him and told him


vJ'hat you 'will do for him if he would come teross \"lith his


didn't make any difference "mat he hed already told that


Well, I. says, "I


And then he said,


Well, he then kind of


A


I told him that he said it


-----..
---


and he follo.,ved me OJ er in there.


-


could swear" it was a falsehood.


all, only hi s testimony. "


success; I says, liThe boy is subbom"; I says, IIEe ha'n't


ves in tIe pr esenc e 0 f fIr Earring ton.


"Georg e, he says, 'when you go back th ere next time", he


says, "you spring t his on him." He says, "You tell him if


testimony and chang e it, that they had nothing on him 2,t


he arer gets out of h ere on this case they will indict
. <-.----


him back to Chicago on a murder trial. "He says, "Spring


that on him and see if he v.r:i.ll come across then. If That


Q Go ahead; say anything more?


quit talking to me end I quit talking, and I started to '!&


out into the other room whe re 1fr Earrington had his off.ice,


end I merely walked into that room an d I 16 ft Ur Darrow


Q State what ~onversation you had vdth Mr Darrow at that


time? A Well) I tol d Mr Darrow I didn, t have very good


could be changed, he didn't need to swear to that; he


goi!¥S to come "cross." Andlfr Darrow, he got up and y~lk


ed. back\vards and forwards on th e floor as if he vIas very


uneasy, end jumped up, and he says, "G'od!" he sayS, "Truth


or no truth, you got to.g et him to come across."


1


2


3


4
f 5


6


7


8


9


10
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a 1 Q, And do you re-merrber any other cor:.Yersaticn at tha t time'?


2 A Well, only any more than just--for me to drill into him


3 for him to change his testin:ony and go back on already what


4 he hCid told.


5 Q How long were you up there that day about With Mr. Darrow?


6 A We 1], 1 sh oul d jUdge 1 'II' as not in ther e mor ethan 20 or


7 25 minutes.


8 Q. Now, when--l wi 11 start again. Did yeu go back to see


9 Ortie NcManigal again? A yes, 1 went back onthe first


10 of July, the following day.


11 Q And did you have a conversation wi th hirr. then? A 1 did.


12 Q. IVh 8 r e 'j' A. 1n th e j ail •


13 Q Anybody else present? A No.


15 , MR. POGERS.


16 I TEE COVR T •


14 Relate the conversation..;
T~e same objection.


Rverruled.


of his cell into the room where 1 was. We shook hands to-


"Ortie," 1 says, "you, might thir.k yeu are right, but you


gether and 1 had got n,y temper worked up a little about the


ain't, Y0el air-It got your brains in tre right part of your


1 8 aye,


fetched out


Exception.


So 1 was put into a room there and be wasA


way be had acted, 80 1 began on him pretty bard.


MR. ROGETIS.17


18


19


20


21


22


23


across and get ont) tre side of the people", 1 saic.,
26


24 hea.d yet." 1 says, "Ycuwant to get trerr~ inthe fore ps.rt of


your head now and do business for us", and. 1 says, "cone
25
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has helped you a~ong to where you were as a laboring man,


on tbe words be had already sworn to before the court, that


picture him cut to where he could cone across and go back


could be YI iped off and 'hr. Darrow 'i;VOU 1d tc:,ke hi l1. and make him


1 tr ied to show him and


dur ing the time that you tave i
1 t 'd~' 1 n~lf ~0~1'0.1. lilrr., says, you"" ,",


man. It


the w3.ges that you have g:lined


belonged to these unicna."


you never will be a free


1


2


3


4


5


6


7


8 a fr ee n:an. Th,i t is IYJQS tly my convers a tion dur ing that


9 vis it to him.


10 Q Anything: said about the murder charge at that t ilIa 7 A y s "


11 1 had bru:rg that up to him, 1 told him, "~~o'" " 1 says, "Orti... \;\1' J ,
f


12 I if you ever get clear froIT! here as they te11 you you are


13 going to be'made a cle'=lr man, as you Bay, Why," 1 says,


14 "you ~il1 be indicted for all those cases you have already


15 done in ttrough the eastern states," and 1 says, ";,;r. Darrow


16 knows of a murder case back there" , 1 sa,ys, "they wi}] pick,
17 you up for it and have you brung bad to Cr icago:ri this


18 rr.urder trial and as he says, you will sVling back there for


19 this IT.urder tr ial. tI Ortie S&ys, tI!~o, Uncle George, you


20 te~l rarrOVi to sO to it, 1 am not afraid of him." Viel1,


21 1 sa.ys, "'You Iray not be afraid of rarrO'/I, but you rray be


22 afr aid of th e otr,er p~ople back th er e • " "Not a bit of 'o4o "lv ,


26 A "';.'811, 1 should judge 1 wasn't int1";cre rrore ttar: about a


23 be aaY53 , "1 never killed nobody," he says, "1 haye done


24 lots of nrong, but", he suys, "1 never killed anybody •


25 Q Well, about how long were you up there that tir[:e, Stbout.?







1 hour at ths~t vit:.it.. 2283


2 Th,;t was inthe forenoon of the second visit.


3


4


Q. yes.l NoY.', did you see ':r. Darrow again that day";' A 1


did.


5 Q When and -{iter e1 A R i r:r t back to the' off i ce as quick


6


7


8


9


10


11


12


13


14


•
as 1 got cut of the jail, at his office.


Q And who was present when yeu saw him at that timeT


A Nobody present ~t all at that time.


Q Did you 'baye a conversationwith him then? A 1 did.


Q Vlhat ~VEi.S the convere-ation? A I told him just exactly


what to told rr:c, I told him about tte niurder case and about


trying to get him k: corr:e across, and the proniise te told


me t e ~ould do for him and 1 told him 1 guessed it was


all off, th~t he didn~t act so that he was going to change


15! his tes tin:ony a t all to me.


You got to


to get hirf.. II'11" . +
il e go"\!r. f:arr 071 says I


got to get him to COffiB across.


A


At· tbat tirr,e was 1:rs. t'd~anigal and


V:ho says?


A Viell, he 6 3.jTa --


to save tte disgrace on his family and all you people", he


~ Hon~:~;;;.ny G1:ildr~n had te? A Tuo.


Q. Do you reruertcr anything more of the conversaticr?


1 sayB" "1 :lIT' wi"ling to go b2cck and talk to rim and tell


Pe says, "7l e have got to get r.im to save the MoNan-.ara bOYS,


go back age:..in, Gecrge, and see what you can do with rirr,."


children out here?


/himnrat you CCin do for him."v


2


16


17


18


19


20


21


22


23







1 Q Fow old were ·they, about? A Well, there ',vas one


2 of them, the older, was about G and the other was about


3 as near as 1 can remember their ages.


4


5


6


7


8


9


10


11
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18


19
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1 Q Do you remember anythi~ ft:ltther about any further con-


2 versation \vith ur Darrow at that time? A Well) he told me


3 I should lceep going back th ere and make th ese visi ts with


4 him as often as I could for fear he might weaken and then,


5 he says, "You can get him tp.at way."


6 Get him what way? A Get him to come across.


7 Q Did you go back to JucHanigal ~ain? A Yes) I was


8 there, as near as I can remember, on the dates was on


9 th e lOth) on th e 14th and 15th.


10 Q Now) the next time you went back to Ortie Hc1fanigal,


11 when was that; how long was that after this second time,


12 about? A Well, that would be -- well, now) we were on


13 this third visit.


14 Q


15 I Q


Third visit? A It was the third visit in there.


All right. NoW, what happened the third visit;you went


16 over the third time to see 1fcManigal, did you? A yes sir.


17 Q Had a conversation wi th him? A Had a convef'sation


18 vr.i. th him.


hands. V"


visit? A Well, as he entered the room to me) he shook


19


20


21


22


Q


Q


.Anybo dy els e pr es ent ? A No.


?,hat was the conversetion at that time, the third


He met me as he alweys did and shook hands with me26 A


23 HR ROGERS: Make the seme obj ection as to the last.


24 TEE cau RI.' : Obj ec t i on (]I! errul cd.


25 UR HOGERS: Exception.
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1 and he says, lfNo-w, uncle Georg e, If he says, "you left here


2 yesterday 'Pretty angry vii th me."


3 THE COURT: I di dn It h ear that. A He says, lfYou Ie ft


4 here yesterdcw 'Pretty angry. now,!ie says, "We ain't goirg


5 to talk wout the c'ase at all today; come over and yisi t
•


6 '."lith me; that is what I 'want you to do; come over and visit


7 with LIe vrhile you are here, and we will talk about other


8 things", and that conversation on the third time did not


9 lead into anything in the case at all.


I v.ent rJ8ck on the 10th.


Q That would be the fourth time?


10


11


12 I


Q Then did you go back to see him? A


A


As I said before,


That would be the


13 fourth time.


14 Q Did you see Mr Darrow before youvJent back on th e fourth


15 time? A, yes, I went back and told UrDarrow I hal no


16 success; he \'[ouldn't talk ~,bout the case at all. That is


17 the time he told me to keep going. He says, lfKee'P going


18 end' keep him in good humor, (md if you see any points


19 where he isweakening towards coming across", he says, "at


20 any time If


21 :q Well, then, you went back on the 10th? A On the 10th


22 again.


23 Q Did you have any further talk vii th Ur Darrow that you


24 have not thought of, or have not related before the 10th?


25 A \VeIl,


26 Q Well, take th e 10th, vhen you Yrent back on the -l,0th.
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Ortie.


Q All right. v~at 0as the conversation at that time?


A I tried to drill into the case, and asked him how muc


1 A yes.


2 Q. That would be the 5th time? A The fourth.


3 Q. The fourth. A Fourth visit.


4 Q. Yes, the fourth visit. Did you talk to him at that


5 time? A yes, I kind of s\arted in about the case, and


6 he says, "You will have to cut it out, Uncle George, for


7 I won't talk about it at all; I have got my mind made up


8 to tell the truth, and lt he says, Itno use for you to come


9 over he re thinking you a re going to chang e me in my testi-


10 mony that I have already given lt
, and our conversation \">tas


11 mostly about our family affairs and things that happened


12 years ago, cmong st our people. lIothing about th e case at


13 all. v/
14 Q Did you go back to 1v1:r Darrow <:-.fter that? A I did;


15 I made a l' ep:>rt in him and told him he· woul d not talk


16 a bout the case at all.


17 And did you go to see McManigal egain? A I did.


18 Q. Vlhen? A On the 14th of the month, e·s near as I can


19 remember.


20 ,Q. And Yrhat Vi as the conversation at that time?


21 UR ROGERS: The same obj ~tion.


22 THE COU HI': OVerruled.


23 - Q '\\Tho ':,as present? A Nobody was present, only me and


24


25


26







tlle children 0 f 1[cJ,fanigal were mentioned?


l~R ROGERS: We object to that ~ leading and suggestive.
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I says, "Ain't Burns going to share up that


I says, "The labori~ men will turn you down every-


VIas going to '~et 01..1 t at' it in case they got him cl ear,


out.


on his side, e.nd what he VIas going to is et if he did get


all. "


money he is getting 0 r going to get for catching you?",


"'nd he says, IINo , no, nothing at all. It v


Did you have a conversation with Mr Darrow in which


where, cmd you are liable to get popped over amongst the


laboring c lass of people."· I says, "They won't like you


and they a re liable to pop you' over." He says, "I cannot


help it", he says, "the truth is the truth". .And I brought


up B2rns t',gain to him and vrha t Burns was going to do for


him, or his si de of the people, and he says, "They are not


going to give me e,nything; they have promised me nothing at


lJR FHEDERICKS: yeS, it is.


r
l
~e


2


16


17


18


19


20


21


22


23


24


25


26
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led.


see hirr. from there, bL:t ha sa.'.'! rr8.


Objection overruled •
•


Objection overruled.COTJR'T' •


ROGESS.


THE COtJRT.


Q. Y;ho s ~lW you? A I! drar. i gal.


Q. From wheT?? A FrOlY! the jail building> as 1 'Nas passing


dcwn by the court house.


Q -{lith his little boy? A Yes> 1 :r.ad him on ths rigtt


MR. nOGE"'s. A VIi tness relating convers'i.tions ought not to


be led.


MR. ROGERS. 1 think witnesses of this sort ought not to be


A Well, that leads into a trip that 1 made with the little


Q. Who hollered cut to you? A Ortie iv~cr!,._nigal.


"Hey t"


(Question read. )


where 1 got on the street car he hollered out to ~e,


boy as 1 Vias lea'! ing fr or! the hous e to go to th e pas t off ic e


know
MR. FREI:E:qlCKS' 1 do not~vh'it is n~eant by> "A witness of


this eor t • It


hand s i e.e of nie : away fro n. tr c j:.1i1 so that r,obody -::ould .


Q. Yes. A As 1 ',vets passing down by the court house from


Q. ....;t,,~t clid ~e say"? A Fe hollered at me. Pe says,


Q Whose little boy! A McManigal's little hoy.


for l1iY own mail. 1 hld the li ttle boy Vi i th me •


MR. FIU.;rERICKS. Read the question.


7p 1


2


3
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6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







2290
1 Uncle George, br4.ng over the boy and let rce see him. 1t


2 1 didn't make any reply back at all, 1 went right onto the


3 post office to get my reail and from there 1 went back to


4 :\:r. Darro'N's of:ice with the ':-,oy.


5 THE COURT. Q. Went back to INhere? A !!,r. Darrow's office,


6 with th e boy,'


7 MR-Fredericks. Q. rid you meett'1r. Darro'l{ at that time?


8 A 1 aid.


9 Q. Did you h2ive a t:'1.1k With hirrJ then? A 1 told him my


10 experience 1 tUd going to the post office and the cry that


11 ·NJ.a gi<Ten 01; t to me to 'br ing the" boy over.


12! MR. ROGE?S. 1 dian' t get tha t.


13 (Answer I' ead. ) A What is tha.t?


14 i MR • FR2DERICKS' Read that answer again.
I


15 I (Ansr/81' read. ) A And 1 tol d him, r.e asked me then if 1
I


16 I took him ovel' and 1 Bays, "Ho , 1 didn't tuke him over, 1


17 d:i.dn't pay any attention to tl'8 hollering." He S-3.ys,


18 tlThat is right, God, D;;>.,mn t't-,It he aays, "tease him lt
, 1:e


19 says, "ar,d then he will come 3.CrOS8.


20 MR. rAr:R07:'. Read t::C1,t la3t answer.


21 (Las t· answer read.)


22 '3:' UP • F?EDs-?lCKS· Q.. Anytting fur ther? A As near as


Q tid you hive a conversation With :~':'. DarreN in which the


th-. t 1 had thaI' e wi th him.


l.ca.n rerr,en,ber, that wr.:..s t::e ending of ttat conversation


Illtltter of getting 8. divor:>:~ for ;!rs. !\;c}~anigal was dif:;cus~ .,
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he had told ffie that she should ffiake out an applica-


2 tipn and he would get her a divorce from hirr, because he


3 v/ould never be ar.y acc01.:.nt for ber any more and he W:J..S


4 going to mate arrangements so that she could get about


5 $3,000 and sre could huy a place in Chicago or somewhere
•


6 east out ne::tr ~.vhere her folks lived and ga.ta little home whee e


7 she could bring up her children.


8 -UB.. ROGERS. rardon me, 1 didn't get who said that, it is


9 difficul t to understand., if your Ronor please.


10 (Las,t1uestion and answer read. )


11 BY MR. FREDERICKS. Q. Lid :.~r. Darrow ever tell you ar:ything


12 to t.ell Y.~Ma..'1igal about that divorce or about the children?


13 UR. '?OGE~S. I eubmi t, th at is leading and 6ugges ti 'Ie •


FREDERICKS. It is leading, there is no doubt about


COURT. Objection o'lerruled.


tn;.it


16 MR 0 ROGERS. ExcEftion.


17 A Wb2..t is that?


18 r!.R. FPEDERIC KS· Pead it.


19 ~Q,ul~stion read. )


20 A No, he never told me·


21 Q Have you related the conversation that you had the 15.3 t


22/ irr.e you wor e oyer wi tr.. 1v1c!.:anigal? i A That was on the


23 15th D f Novef!rer •


24 Q, You said a b:u t the 14 th J 1 think. Ther e w2..S one after


26 Q Who was present when you hud t~~t conversation? A


25 that. A Tre last tin~e 1 W3.S ttere W3.S on the 15th.
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1 all alone in th-e ji:iil.


2 Q Vlh:lt was that convers:ition? A We}], that conversation-


3 MR. ROCmS. 1 rrake the Barre objection.


4 THE COURT. Rverruled.


5 MP. ROGE~S. Exception.


6 A Th:,"..t conversation wasn't any fLere than just merely tal:':-


7 ing over our people at hon.e and gener a1 vis it. Wasn t t


8 nothing 1eadirlg into the case at all, the last visit.


9 A Now,:r. Behm, state 'Nhether or not ~along about tbat time


10 or later you were served With a grand jury subpoena to cone


11 before the grand jury of this county. A Well, yes, that
I


12! was along about the latter part of the rr:ontr •


13 Q And state wtether or not you carr.e before the grand jury


14 in obedience to tho. t sucpoena. A 1 did.


15 Q, Aft:?r you IV er e served Vii tt tb at subpoena s ta te whe thel'


16 or not you tad a conversation wi th ;,~r. rarrOl'i in regard to


17 ',;'!hat yous""ould do r.rhen ycuappeared before the gr&nd jury?


18 A 1 did.


19 Q Where wa.s that conversa.tion? A Th::.t conversation was


20


21


22


started in :1::. tarro',\, 's office iYl the Higgim Build.ing, am


the other attorneys was With hi~. Ttey couldn't fi~d the


hooks 'they wanted to. find, ::lnu trey Vicnt over to
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r.ffi. ROCESS. 1 didn,t get that ar.swer.


(Last ansVJer read by tte reporter.)


}.rg. ~OGF'SS. 'What other attorneys'? Did 'be rrenticr:,
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1 MR. FREDERICKS •• no. We 11 , then, did you go over to 1,1r.


2· Davis's office that evening also? A Yes, sir.
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1 Q Was there any conversation t here at that time with
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2 you and HI' Darrow in reg ard to vhat you should do when you


3 a1'1' eared before the grand jury? A yes sir.


4 Q. What was that conversation; v,ho vvas present?


5 MR ROGERS: I obj ect to that •
•


6 A There was Mr Darrow) 1Jrr Davis) Mr Scott) Mr J"ob Harri-


7 man and Mr Terrill.


8 Q. And ~hat vvas that conversation? A Well) they dis-


9 cussed the matter between themselves during the evening)


10 and they all decided that when I was called befo~e the


11 grand jury I should not answer any of the qu estion-s they


12 asked me a~ more than my name and my residence.


13 Q. And then, state whether or not afterwards you a1'1=6 ar-


14 ed before the grand jury in obedience to/that sUbpoena?


15


16


A


Q.


I did J the following day.


That was the grand jury here in Los Angeles County?


17 A Yes sir.


18 Q. In the court house. .And do you remember the date of it;


19 the dat e you appeared there? A Th e 31st J I ·think.


Of J"uly? A I think the 3Th t of J"uly.


21 HR HOGERS: You might lead him as to the date.


22 HR. FREDERICKS: Well ~ he he,s already got ten it.


2 ------ Q. Now J vms there a sho rthand reporter present? A There


24 VJas.


25 Q State ':!hether or not he took down the testimony


26, proceedings '-'lhile youv;-ere there? A yes sir.
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MR ROGERS: That is obj ented to e.s calling for a conclusion


or opinion, incompetent and no foundation laid.


MR FHEDERICKS: Well, 8 matter going to show the witness


THE COUBT: Overruled. :Motion to strike out denied.


YR ROGERS: Exception.


],fR JffiEDERICKS: Now, Mr Behm, state Yrhether or not since


in the last few days you have been shown or have seen


a typewritten statement 0 f that testimony? A I have.


Q I ShOVl you vnat has been introduced heretofore in


evidence as People's exhibit No.21, and ask you whether or


not that is a correct transcript of the testimony that


you gave before th e grand jury on the first time that


you were called th ere, on th e 31st of July?


liR ROGERS: Obj ected to as incomp3 tent, irrelevant and


immat erial; the rul e of law h as not been complied wi th;


no foundation therefor has been laid.


MR FREDERICKS: That is ane<:hibit already in evidence.


MR ROGERS: That doesn't concern the witness, if your Honor


please, nor does it concern counsel.


THE COURT: Show the document to counsel.


MR FREDERICKS: I now show counsel the document that I


have referred to.


MR ROGERS: The point of the o~ action, your Honor pI ease,


is this, among other points we urge, that the point of


the objection we might say is this; theYritness has al


ready told that his di rec tions not to answers came from
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1:ir Davis, Mr HaI'riman, ]Ir j os eph Sc ot t, l[r Tyrell and Ifr


Darrovl.


MR FREDERIClffi: Darrow being one of them. We intend to


follow this up further.


THE COUR!.': NoVl, '!hat is the q'tlestion, yr Fredericks?


MR ROGERS: He certainly has no means of saying that is


correct; that is not EVen the original.


1m FREDERICKS: He said he has read it.


1lR APPEL: DOesn,t tend to show he made JJ.t himself or made


under his direction or that he has any independent re


collection of what transpired there. If he has any inde


pendent recollection of what 'was said there, what vvas


aslced of him,. . then that is the best evidence; not aome


paper somebody else has prepared.


THE COURr: V!hat is the question before the court?


(Last question read fQ the reporter.)


JirR ROGERS: As I understand it, your Honor please, "mere a


....'litness is sought to be refreshed, there is one method of


refreshment under the code: a document made by him at the


time or shortly thereafter when tIl e events were fresh in


hms r ecolJ.e ction; s ecfond, ';l document made under his di


rection under the same circumstances either at the time


or Yrhil e the incident was fresh in his recollection.


If another ':Jitness should come on and say that is a cor


r ect transcript, that migh t be admissible evidenc e,


doubtful, but it m~ght. Certainly under these circum-
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1 stances it is n(}t admissible.


2 MR FORD: If the court please, can't this witness recol-


3 lect v{hat occurred and testify this is a correct docu-


4 ment?


5 MR ROGERS: He can remenber. what occurred.


6 J,[R FORD: Let me address the court, please.


7 )lfR ROGEF.s: I beg your pardon.


8 MR FORD: He is testifying this is an authentic trans-


9 cript. He is testifying from his ovm flemory, this document


.10 is a genuine report. He has identified the document as


11 being correct. He is not using the document to correct


12 his memory, but testifying from his memoI'lJ that the docu


13 ment is correct, and that is the only purpose for which it


14 is offered.


15 1,fR ROGERS: If he recolloots the circumstances, then he


16 mus t relet e them without the aid of th e memorandum. If


17 he doesn't remember, he may refresh by the document, under


18 the circumstc:'J1ces indicated.


19 MR FREDERICKS: I ".m not using this under th e provision


20 of tefreshing anyone t s nemoTjr at all.


21


22


23


24


25


26







2298


1 THE COUR7· This. is the Weir affidavit 7


2 MR. FRFDFHICKS· This is th e 1[Teir aff idavit. Th is wi trieGS


3 has said he has read it. I have asked him teretofore--


4 MR. paGERS. It is a conclusion also thdt the document is


5 correct. If the ',vitness recollects the f:lcts and circun~-
•


6 stances he fillst relate them from :-is men:ory, but if not he


7 must refresh under certain circunotances.


8 MR. FORD. 1t is 1 ike of fer ing the dictionary, 'He didn t t


9 want to read it all at once.


10 MR. FREDERICKS' 1 think if the court wLn have the question


11 read again it will be--


12 THE COURT. Read the quas tion ..


13 (Last =1U8 stion read by the reporter.)


14 THE COtlRT. Objection ove::ruled ..


15 MR. ROGERS' .1 e except.


16


17


18


MR • FRFDERIC'KS. Q You rely,enber the question now? A No,


read the question •


(I,ast question read by the reporter.)


19 AYes, i twas.


20 Q. now, s tate in gener al terms whe ther you obeyed the ins tru'J


21 ticns given you--l wi thdr:iw that. Tte re:oord lr.ay show my


22 mind is not clear. I, am. going to as k the Clues tion again.


23,... Afhich one of the attorneys, if you remen:ter, instructed you


24 th~t you should refuse to anS';ier all the questiono?


25


26
Iv:R • DAFPO'll • 1 otject to th~t upon the ground t~at it
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le'-'-ding and he should say what wa2 said.
F'~..


~iR • :lOGERS .Inc )llipetent and no foun:lation laid.


T~E COURT· Objection overruled.


MR • ROGERS. Exception.


MTI • FEE DSR leKS. Q W:!" a t 'If ':lS tb e anew er? A :,Ir. rar r a'll •
•


Q Now I when you got before the grand jury-


M'R. ROGERS. Nothing but fair to show in whose presence


that \vas.


MR • FREDERICKS· 1 think that has already been gone into.


THE COUR? 1 am assuming that this question io directed


to the ir~cident occury ing i n :rr. DaYia~s off ice, !';ro ravis,


·,;r. Harriman, \~r. Terrill and :,!r. Durrow; if 1 alIi n:istak$n as


to that place then the ruling is wrong.


JR. FREDERICKS. Q 1 will ask you who was preoent at the


tinle :r.r. Darr ow to ld you to refuse to answer, if you r enerL'ber


the circlln;stances? A The last conversation 1 had Wi th ~.1r.


~arT:'),N ',vas the foB.m'ling mcrning jW3t before 1 went to the


grand jury.


Q. Well, who was present Jot that time? A 1 don't


remember of anybody being pre0.3ent. I left his office 6


Q And wrat was' that conversation? A Well, he told me


r;hen 1 ','Ian t over th er e, whenever tb ey as ked tr,e th e8 e quos-


tiona about what 1 had already said and promi~ed Mct/hr~igal,


that 1 ohoulci deny everything.


1 3.Ill talking about tbe tirr.eQ Ko, 1 wi~l get to th~t.25
26lvhen you h~d--"Ihen you went up and refused to anSVler
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1 before that day ..


2 THE cOlm T. Just a roomen t, Captain Freder leks. This dis-


3 closes a fact that the objection taken by \:r. Darrow a


4 few moments ago was properly taken.


5 I-.:R • FREDEHICKS' 1 am no t clear on that, 1 think the witness
•


6 WilS confusing two times.


7 T'TE COURT. 1 think the manner in which the rna tter has


8 been disclosed since the objection was made re::ruires me to


9 sustain his objeGtion and strike out the answer. There


10 is away of getting at tha.t, perhaps.


11 MR. FREDERICKS Let us see what is gone out, so we will


12 understand.


13 THE COURT. Tbe answer to the question as to which one of


14 the attorneys gave him the instruction not to answer


15 before the grand jury.


16 MR. FREDERICKS. 1 understand.


and the answer stricken out.


17


18


TEE GOURT . That objection made by Darrow is sustained


19 118.. FREDERICY,s. All right. Now, :b. Behm, l;lm talking


20 abou t--lam asking you about the tirr:e iyhen you say you


there. ~TOW, Ylhen was that With refer?nce to the tilte that


','.'ent over into--l want to call yourn.ttention,rather,to the


'fe r rill 'N ei' e


tillie when you say you. went over into !.~:. naVis's office and


(lues tions? A No':; if 1 ur.dere tanJ you--


:,:r. navis and :,:r. Scott and :.~r. Harrin:an and


y':ouappeared before the grund jury ,;vhen you refUGed to answerr


21


22


23


24


25


26







1 Q How long was-that before the time you came before the


2 grand jury? A That waG the night before-


3 Q The night before? A That w~s the night 1 was sub


4 poenaed.


5 Q, That was the night you wete uubpoenaed- All right. Novi,
•


6 the next day Y01.; say yeu appeared before the grand j u::y?


7 A Yes, sir.


8 Q And refused to answer questions? A Yes, sir •


10 refused to answer queationo that n.orning, had you any tali<


11 'IV i th any of thoE> e attorneys '/ A Only \:r. Darrow.


12 Q Vi ell, ;!r. DarrO"li, then, you had that norning? A Yes.


13 Q What was that talk--where IV.as it?


14 MR • ROGPS. Thclt is objected to as incompetent, irrelevant


9 Q 'HO'".~ oil, before you 3.ppeared before the grand jury ani


15 and immaterial and no founae,tion laid.


16 MR. FREDERICKS. 1 am laying tr. e found::l tion •


17 TEE COURT- He io asking where. You want to object to


18


19


thn.t question?


M'R • ROGE?S. Thu t is preliminary.


./im. FRE[;EfiCY.S. Q Wher e was it? A That w~s in i,:r. Darrow h
20,; off ice.
21 -t;. iHib was pr es ent ? A Nobody th:l t 1 know of was pr as ent •


22


23......


Q. \'That was s:.lid t..'1en? A Well, he told me, "VIell, George,"


he aaystl--


24


25


26


MR • ROGERS· Tr e sallie objec tion •


TF~ COL~T. Overruled.


~JR • fiOGEPS. Exception.
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1 A __ "you go over to the grand j try and every word they


2 ask you outside of your nWj-e and residenceJjust tell them


3 that donlt concern the case." ThOl t was my answer for


4 every quest ion tha.t was asked me in the gr and jury dur ing


5 that time.


6 Q What was the ans',1er7 A "That don't concern the case.}(


7 Q Well) then, after you had--how long were you intre grand


8 jury that tine 7 A Well, 1 W:1S in there in the forenoon


9 from 10 up until about 12) 1 jUdge)thell I ''lent back again.
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1 Q State -,7hether or not you afterwards were sevved wi th a


2 citation for contempt of court for refusing to msv-rer


3 those qu estions? A VV'ell, I went back th at afternoon


4 again.


5 Went back 'i'Jhere? A To. the ,grand jury room and they:'e


6 leased me fram 4 o'clock until 5; I ~as to call back at 5


7 o'clock.


8 Q State whether there was a citation served on you for


9 contempt af court for refusing to answer these questions?


10 A Let me answer this question, first.


12 I went over to lfLr Darrow's offic e, and I told him what I


13 had already don e. I says to him, "Now, I expect they are


14 goi~S to se~le the papers on me."


11 Q Go ahead. A After I was released about 4 o'clock,


15 l1'R HOGERS: The same obj rotion.


16 THE COURT: Overruled.


----------'-'------
Vmere did you go? A I went over to l~r Davis' office


Well, were you e£terwards sened with papers? AQ


Q


24 and' he y,ent wi th me up to the grand~ room <:&-ain and I


25 went in as I was to~d to come in at 5 o'clock.


23


26


17 fER FPJIDERICKS: You went over to l~r Darrow's and what


18 did you say? A I told Mr Darrow, says, "Now is the time


19 they are going to serve the papers on me". I says, "2h ere


20 ought to be somebody over there to look after me. " He


21 says, "All right; you go OJ er and get llJ:r Davis and he will


22 go along up there vlith you", so I did.
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1 I was in and was dismissed and ....,hen I v;'ent out, why the


2 sheriff served papers on me and told me I was under ar-


3 rest for contempt of court.


4 Q And then s tate whether or not you Yl€re brought before


5 the grand jury eg ain aft er .that ?


6 HR ROGERS: Obj re t ed to as hearsay, in comret ent, i rrel e


7 v ant e.nd immaterial, and not the best evidenc e, and no


8 foundation laid.


9 THE COUTU': Overruled.


10 UR ROGERS: Exc eption.


11 A I was.


12 HR FREDERICKS: What happened after you were served with


13 papers?


14 iIR ROGERS: The same obj ection •.


15 I TH E COURT: Overrlll ed.


16 JIR ROGERS: Exc epti on •.


17 JiR FREDERIIDCS: Go ahead.


18 A So, the time I was arrested Mr Davis '1;\'ent my security


19 for keeping me out of jail, rod during this time up un-


20 til tm time I had to go to the grand jury room again


21 they had discussions th at \';'8S already asked


22 lfR FREDERIClill: I will come to that. Ylhen di d you go


23 to the grand jury, the ne xt dC\V? A On th e thi rd day of


24 the month.


25 Q That was about three days aftenvards? A Afte~vards.


26 Q August the 3rd, you mean? A Yes.
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1 Now, then, ~efore August 3rd, state whether or not


2 you bred any conversation wi th Mr Darrow in regard to \mat


3 testimony you should give this time when you were brought b


4 fore th e grand jury?


5 l!TR DARROW: I obj ect unless he states the time 1?nd place;
•


6 who ""'as pr esent.


7 THE COURI': Obj ootion sustained.


8 MR FREDERICKS: Uow, at th e time you \\ere served with this


9 citation requiring you to answer certain questions, state


10 whether 0 l' not there was handed to you a 1i st of these


11 questions? A There v~s.


12 The questions that you had refused to answer in court


13 that day? A yes sir.


14 Q And is that the same list that I have shown you here


15 now? A yes sir.


16 Q A copy of it?


171m ROGERS: That is l?ading and sugg estive.


18 lrR FREDERICKS: Oh, v.e11, it is.


19 TEE COURI.': Slightly, but harmless. objection crerrn1ed.


20 UR ROG ERS : Exc ept i on.


22 talk about th at vii th ]"1' -Darrow aft er th at in r ega d to


Nov!, state "/h ether or not you had any:r.rR FREDERI CKE :


23 that list of questions that you ,:\ere required to answer?


241m ROGERS: Obj ec t ed to as no foundation laid, inc ampet ent ,


25 no time, p1ac e or Fsons rr esent?


26 l~R FREDERICKS: I \vi1l 1 tV that later. This is ayes or


21
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Let him $tate it.


And what was th e conversation?


ruled. The \ntness has answered yes or no. VJhat was


TEE COURT: That is the question t€fore th e court and th e


say what vms said and done.


T"till COURr: yes. State what was said and done and who


THE COURT: VThat ,=Jas the question? r:3. i l.t a moment. (Last


question read by the repe rter.) Th e obj ect ion is OT er-


Q


said it.


the first talk wi th him about it? A Well, that was th at


evening after I v.as released.


Q And '."here was it? A Well, this was in ur Darrow's


office that evening.


Q And who ,vas IX' esent -- vbo all? A ur Davis.


Q IvTr Davis, llrr Darrow' and you rs elf. Anybo dy el se?


A Rot as I remember.


no answer. A yes.


t he answer? A yes.


HR FREDERICKS: State what was said -- do you IWlember


\mat 1lr DarrOYl said in regard to it?


lnl DARROW: I object to that question, your Honor. It


is leading and unfair in every way, especially in view of


what has happened as to this, it is for this witness to


MR FREDERICKS: The ansvrer was )'res. "(men did you have


UR APE:


1ER DARROW: "Te obj ~t to that.


AWell, the. co:]'
15----sation wijs, how I was to answer these questions. '
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1 court has directed the witness so to answer the question.


2 The I ast question of the District Attorney is not proper,


3 because his other question had not yet been answered.


4 Go ahead and answer th e qu estion.


5 1m FREDERICKS: Let the reporter read tmt question that
•


6 is not answered.


7 (Question read by t he reporter as folloW's: "Q -- 'VThat


8 v.as the conversation?")


9 ],J[R FHEDERICKS: That is the question that is standing be-


10 fo re th e court?


11 THE COURI': That is the question that is now before the


12 court.


13 IrR FREDERICKS: Now, {Sive the conversation. A Well, th e


14 conversation was


15 UR ROGEHS: DOVie understand this is a conversation between


16 l!r Darrow &ld Mr Davis and the vntness?


17 THE COUID': precisely.


18 J\"~R FREDERICKS : Yes.


19 THE COUID': And the witness is directed to give the con-


20 versation.


21 HR FREDERICKS: I will ask th e wi tness to state ",mo said,


22 when you say anybody"said anything, say "mo said if, if you


23 remember.


24


25


26







23~
A Well, 1\1r. Da:ri'~w told me, he says, "Well, now," fir3t _ I


start off, il:r. Darrow says, "Nov", George, you ain't afraid I
to go to jail, are yoU?" 1 says, "No, not unless it is


1 should. answer.


I~


1 says, "l don't want to


Now, if 1 can help a little.


"Well," he says, "we are not going to let


We rLove to strike out the answer to tte ques-


co DR T' Str ik e i t ou t •


"you may go to jail for this. n


necessary. 11


tion, he should state what was said.


MR. APPEL


THE COURT- The VlitneGs can atate What be s3.id and what


you go to jail if we can possibly help it, but," he says,
•


to drill me on t.hose questions they should ask n:e and hOVI


go to jail, it looks kind of bad for IT:y folks back home


to go to jail for what 1 came out here for. 11 He says, "We


will take care of you, we will get you out of here if we


have to carry it up to the higher court.~JOW, the con-
<::: ---.


versation was between the three of us. They undertpok


cannot give the exact '/lords.


they said, if you remeffiber, that is, what they did and who


Don't use the expression, "they drilled me", but say what


~,{r. Darrow said and what Mr. Davis said in SUbstance, if he


1m • FREDERICKS. The Vi i tness, of COtT. s e, at th is tire


MR. FREI:ERICKS. AI1.right.


c an only give 't"le s ubstanc e •


IIp 1


2


3


4


5


6


7


8


9
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12


13


14


15


16


17


18


19


20


21


22


23


24
Davia would ask me


~~"'--~'""""-~~--ne:~r as you can.


the question and ;.~r._Darro\'l would_'tE;tlJ.. nltLJ'OW to amwer it.--............._-----~, .._----------~ .. - ..•....•._._------,---------
Q ~J "quefltion" you refer to the questions here in the'


25 / d.id it J as


26







1


2


tion?


Q yes.


A intmt citation!..
~-- ...--.


A Well, that is the


23~
way the conversation led


3 in. ::'r. navis would ask me this ques tion and how 1 6 hould


4 answer it to keep myse~f out of trouble ~ith what 1 had


5 already promised Mc1'anigal what 1 would do for him and,


6 what ;I.r, Darrow would do for hir.,


7 MR, (.pPEL. We move to strike that out.


8 THE COURT. Strike it out.


9 MR , FREDERICKS, That is the substance of the conver sation,


10 THE COURT' It doesn't purport even to be the substance.
,


11 MR ,FREDERICKS Let us see ho\v lLuch goes out, the n, Read


12 tta t and Ie t the cour t indicate how much of it goes out.


13 THE COURT' Read t..'I}at last part of t1;e answer,


14 (Las t answer read.)


15 TBE COURT, Strikeout all of the answer after the word


16 1I trouble. n


17 MR. FREDERICKS· Read that portion of it,


18


19


20


(Portion of the answer down to the word "trouble ll read, )


BY MR, FREDF:?ICKS. Q, AJ 1 r iggt. And what did :U. DarroV'1
Mr.


do When/Davis would ask the Ques tion?


21 MR. DARROW' 1 object to that q-eestion, your Honor, on tIle


and suggestive, unfair, and 1 ask hin: to be repri~flanded for


ground it io obvious~-if the prosecutor wont--it is leading


The only thing this witness CM do is to:lsking it,


}:iR, roRD. We can direct his mind to a portion of it


·state the conversation,


22


23


24


25


26







near in detail as you can, give the substance of what Mr.


WE COURT' The only thir:g is what Was s~\id and done at


narrow did and said and ',"ihat ;,,~r. Davis did and. said While


that time. objection sustained.


BY MR. Fredericks. All rit;ht. I want you to go into it as


A M~ Davis would ask these questions7-


23To
V7ant to. I


MR. DARROW. You cannot direct his mind to a portion of it.


you were tb:er e.


1


2


3


4


5


6


7


8


9 Q. Yes, and then what? A ;\~r. Darrow would tell me how to


10 answer them.


11 Q All right.


12 UR. 'ROGERS. 1 move to strike that OL:t as a conclusion or


13 opinion.


14 THE COUR T. Strike it out.


15 MR. FREDERlCKS. I think it is th e subs tance •


16 MR • ROGET~S. Incompetent.


17 MR. FORD- A fact.


18 14R • DARROW. I t is no t a f ac t •


19 THE COD"R T. 1t does not purpor t to be what l7i as said, it is


20 a conclUion of the Witness.


21 iiIR. FTIEI)ERICKS. All right. Ther e is a long 1 is t of


22 q ues tions •


23 THE COUR T. Gen tl err;en of the jury, bear in mind th e amoni-


24 tion heretofore given you. We will take a recess for


25 ten minutes 3..t this time.


26 (Here the court took a recess for 10 minutes. After







1


2


3


recess •. Jury returned to court room. )


THE roUP T • Mr.:go gel's is not her e. Do you wi 8h


him?


2311
1


to wait for I


4 iv:R. DATIRO\'i' No, go ah ead, your Ponor.


5 BY :,lR. FREDERICKS. Q Now, ilir. Behm, how long were you and
•


6 ).~r. DaVis and :,1r. furrow together there that first evening,


7 engaged as youhave:~describcd? A Well, we were there about


8 an hour.


9 Q. State whether or not you met ::'r. Darrow again before you


10 went before the grand jury. A 1 did •


11 Q Wher e and. Vwh en? A At his ~L' •oJ. .llce.


12 l: Was anyone pres en t at that time4'-w i thdr aw that. '::hen


13 was that? A The.: was the fcllowing day after the d.ay 1


14 i'iaS before the grand jury.


15 Q The following day '::"fter you were before the grand. jury


16 the first time? Ales.


17


18


19


20


21


22


23


24


25


26


Q All right. And who was present then? A Well, 1 don't


think that this second time--l ~as all alone.


Q And did you have any talk with him at that time?


A Ye6,s1.r.







you?


1


2


3 Q
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What was th~ talk or what was said and don e between


A Well, the talk was --


}To, I led you into that error in my question. Give


4 the substanc e of th e COIlV' ersation between the two of you.


5 M:R DARRO'v7: Just a minute; if you vdll ex:cuse me I would
•


6 like to know if itwas before or after the conversation was


7 related when Davis and 'yourself and I were present?


8 IFR FREDERICKS: After.


9 THE COURr: I have not that fixed in mind.


10 MR FREDERICKB: It is very c lear in th e testimony it is


11 the n ex:t day after.


12 THE COURT: I would like to have it cleared up.


13 MR FREDERICKS: Well, vmen 'Iii as this first conversation


14 that you and Jilr Davis and Mr Darrow had in th ee.rening?


15 l~m DARROW: We object to that question on the ground it


16 is Ie ading and s-qgg estive.


17 rtR JiREDERICKS: It is already in the record.


18 HR D ARROW: I do not think it is in the record.


19 J1R FREDERICKS: I know it is in the record.


20 Tmt coum: Obj ection Olerruled.


211m ROGERS: Exception.


22 A The first time I·hed this co:rwersation with J'[r Darrow,


23 Hr Davis and myself, was the same day I was up before the


24 grand jury.


26 y"as in th e evening.


25 HR FREDERICKS: Yes; and ','lhat tim e of the day? A
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Q, JJ'ow, then, "hen was th e next conversation you had with


lvIr Darrovr?


I obj ect to that on the ground it is J9ading


and sugg estive.


MR ROGERS: Inc omp3 t ent •


THE coum: Obj ec tion 01 erruled •


A It 'was tl1 e following day in 1fr Darrow's office.


Q 'Vbo was IX' esent, if anybody? A l'fobody was pre-


sent.


TEE COURr: I cannot hear what you say'.


A NObody was IX' esent that day.


UR FREDERICES: And 'Nho was rr esent and what was said --


A He qu estioned me on these questions and he told me how


I shoul d answer them.


Q What did he sa:r? A He said I should answer all those


questions \nth the exception of the questions that leaded


into Hc j.:""anig aI, as to wh at I told Hc1,fanig al that he woul d


do for him, that I should deny those charges.


Q And did he say anything in regard to any questions


that mi.ght be asked about him, or was that sUbj ect


mentioned?


]J!'R DARROVT: just a mi"nut·e. I obj ect on the ground it is


leading and suggestive and that counsel has no right to


1 ead this \vi tness.


THE COURT: Obj ection sustain ed.


HR FREDERICKS: Give anything further that was said, i:f


MR DARROW:


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18
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24


25


26
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you recall it? -A Do you want me to ans","{er those


questions?


UR DARROW: I obj ect to that. Let him -state what was


said.


~m FREDERICKS: just a mom~nt, Mr Darrow; I am examining


this wi tness.


1ftR DARROW: I an obj ecting to th e question.


HR FREDERICKS: I asked him th e qu estion and th ere was no


obj ection and th e wi tness started to answer.


Jm DARROW: There was an obj ootion.


THE COURT: Strike out the answer as far as it has gone


for the sake of th e obj ootion. Now, what is the obj 00


tion?


1m DARROW: There was no obj ection to the question; the


obj action was to his answer.


~[R FREDERICYJ3: He had no t finished his answer.


1:!R DARROV1: He had not go tten to it•.


UR FREDERICKS: ThEh why do you obj act to it?


1fH. DARllOW: If the court will :rmrmit me, thestenographer


can read it and the court will see 'why I obj ec ted to it,


and possibly counsel cansee it.


THE COURT: GO ah ead and read it?


1m DARROVT: Read that answer.


UR FREDERICKS: But in any event, the rul e is the wi tness


answers the question, and if it is obj ectionable it will


be stricken out.
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26
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4
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6


7


8
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10


11
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THE COURT: Let.us get the reco rd, now, and see what it is.


(Last three questions and answers read.)


THE COUHT: Now, read the question ~ain.


(Last question read by the reporter.)


THE COURT: Now, 1vrr Behm, ,just put your mind right on the t


question. That question is a p IUp-:l 1" one for you to


answer by just stating exactly ',~at was said there and who


said it.


UR FREDERICY,s: If anything further.


THE COURr: If there was anything further more than you


have already testified to.


A ur Darrow told me that I -- asked me if I could answer


those questions that they had already asked me and to keep
and


himl'm;Y-:s:elf out of troubl e. I VI as before th e grand jury -:-


Q Yes. A I told him I didn't know wh ether I could or


not. Well, he says, "I can tell you", he says, "you answer'


those all \vi th the ez:c eption of the qu estions they a sked you


com erning what you said to 11clranigal as vvhat answers you


got out ofHclranigal, and what you told lrclvranigal, so in t


fall term of court he could use me for a witness <:;gainst


HcIJanigal's testimony'; and th en he told me that thos e ques


tions they ',vould ask me, up there would be just th e same


C5 they had asked me, and I should fix it up in my o\m


mind in a way I could answer him so as to keepyim out of


t rouble and myself, and deny all questions asked of me


about what I told lJrcHanig al that he would do far him if
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i chang ed hi s tes tiomony.


2 ]ffi FREDERICKS: Nov7, did yon go th En again afterwards,


3 after that" conversation, did yon go before the grand jury


4 in obedience to the citation? A I did.


5 Q And state whether or not you testified this second


6 time before th e grand jury? A Well, I testified --


7 Q I don't ask you to state vmat you testified; state


8 wh eth er or not you did testify; yes or no, did you tes


9 tify? A yes.


10 Q. Noy, , since the last few days, state whether or not you


11 have been shown a tr~.nscript --- I will vJ'ithdraw that.


"12 State 'trre ther or not there was a shorthand reporter pre


13 sent at the tim e t hat you testified before th e grand jury


14 th e sec ond time? A There was.


15
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for a Witness to answer suoh a question as that.


as to ';whether 'he examined the ah or thand or wheth er he could


231~
ques tiona I


THE COTJR T. Str ike cu t the amnver.


Q And state whether or not he took down the


and answera? A He did.


MR • APPEL. Viai t a n~oment--


ienee and froril readir:g this l' ecord, 1 know th:lt sane of


the thir:.gs 1 said Vlere Dot put down, and some of the objec-


the physical fac ts as he a aw them and can deacr i be wta t
it


this man did in his presence, but/is asking for a conclu-


tell he did take down what he said or not. He can describe


that ::'r. Srri th io tak ing down what 1 say, and fronl lry exper-


alleged reporter was taking dmm the questions and


MR. APPEL. We object to the question propounded to the
•


foundation is laid. !\'o more than 1 can testify right here


fcu.ndaii. on has been laid. Tne Witness has not shown him-


reporter teak down the questions and answers, bec~use no


answers. Pe hasn't shown to know anything about shorthand,


sien which it is impossible for him to testify unless some


witness as to whether or not anyone there present, not


as to whether anyone was there present acting as a


shorthand reporter, but '.[/e object to the Witness answering


whether the person purpor ting to be ac ting as a shor thand


self qualif ied or competent to testify as to whether this


tioT:.S were not put down, and sorr.e of the testimony was


not given correctly. 1 sin;ply illustrate that because 1


~ant to show by that fact to illustrate the impossibility


13s 1


2


3
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10
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3


4
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give the verit~ of the acts of the reporter when he him- I
self h3.s not been shovm skilful in that rega:rd, to have i


examined the record himself or to knov'l anything about short~


h~nd trat would en~ble him to testify.


5 TEE COURT. Yes, I think that objectic'n VidS well tQken.


6 t'R • FREDERICKS. was there a shorthahtl reporter present


7 appar en t1y taking dow n the tes timony? A Yeq, sir.


8 Q ITow, since you have been here, :.::'. Behm, 1 will ask you


9 if there has been shown you wh'it purpor ted to be a trans-


10 cript of testimony? V'l wi)l have to identify ttis 8orr:e


11 ,;vay in order to make ny question inte'igible. Given by


12 you on August 3rd before the grand jury?


13 ivlR. ArrEt. NO'N, 'iVe ob j ec t to th at ques t ion--


14 II'P. ??F.DSRIGKS. Let me add a 1i ttle to it. Q, And if


15 you have read that transcript through heretofore?


16 rm. APrFL. ~ro":, '~re obj ect to that qU8s tion upon the


many given on the date me~tioned in the question. In other


the wi tnei38 is inforned by the question i tae}f that the


ground it is 1eadir:.g and sue;gestive; upon the ground that


there, is very easy Without asking the witness an incon~e-


recpects, yi.."UX Honor, he is assured of that fact to enable


rr,ar-r-er ther e with a1n;o s t abi> olu ~e veri ty. Why should we


hin: to testify. The rranner of proof, w'hat he testified


per::i t in,prcper questions to be asked of t:'~e ~Ni tness him


dOCUHler-t which was shown to him purports to be his testi-


tent :tucstior.. He C3.n certainly be shewn in scrr,e other
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in sorre manner cl~ar his mind, but it would be impossible


can see that is no way to verify a transcript. He is not


that the question, whether or not that purports to be c!


a little bitCounsel's 8hje~ticn comes


Read the quas tion •


FRETF:?lCKS.


THE COURT


THE COrRT· There are two qmstiowthere.


TEE COtinT. There are two qwstiGrBthere.


after the and--if you 'tave read tbat tr'lnscript hereto-


fore, leave that out and leave it if that has been shc~n


the person who can tee tify '.vhether he 6 aid so and so, anj


(Last quee tion re?d by therepor ter • )


cript itself becorr88 secondary evidence when you have the


Tbe reading of 'that testimony there 'by this witness mi~ht


a con;petent person to verify a transcript and, furthermore,


for this witness in tbe very nature of things, to testify


secondary eVidence; it becomes secondary evidence.


MR. F?EDERICKS. We}}, elilTlinate the part, wh:1t 'iJ'lS that


IIR. APPEL· We object to it on those grounds stated.


so and so. T::e transcript here is imma.terial. It 'is


correct trans~ript: is imnaterial. P,:)w,~ an orJy--the trans-


\'litness lNha purports to ha?e testified there on the witness


stand. It must be left to his nlenory. He himself was


present; he knows what he testified to. Pe himself is


early.


as to whether or not th:lt is a correct transcription of


','fhat this reporter purports. to have done there. Your Honor
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1 THE COurt T' To ·wbich quest ion as now fr amed 1 s uppos e


2 tbere is the same objection?


3 MR. APrEl,. 'J'te same objection,


4 THE COTJRT. The objection is overruled.


5 1m.• APPf.L· Exception •
...


6 (tas t ques tion read by the r epor ter • )


7 A Yes.


8 MR, FREDERICKS' Ql will ask you if you have read that


9 transcript through? A 1 bave.


10 MR • APrEL • 17ait--


11 TEE CDTJRT. Strike cut the answer. T1;e same objection?


12 NR. APPEL. 'We object upon the ground ths..t it is ir[ma-


13 t er ial, thJ.t if be did read it it is incompetent for any


14 purpose, Whatever he did outside of this court room, anyway


15 it is imTiaterial. The transcript itself wCuJd be inccrLpet-


16 ent ~ tovitat was·~'6n.id there at that tin:e.


17 'J'FE CO!JRT· Objection overruled.
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1 :MR APPEL: It only serves -- that document Yould only serve


2 if it were prep erly certified to, would only serve for the


3 purpo se of refreshing the mind of th e vii tn ess, and th En


4 whEn he has refreshed the mind of the witness, the document


5 itself is not admissible ill evidence, no more than if I


6 went into the court room and testifieed to certain things,


7 and immediately sat down there in th e pr esence of the


8 court and made a memorandum of "hat I testified, ani put it


9 in my pocket. Afterwards when I v.as brought into cou rt


. the memorandum would not be admissibl e in evidenc e; migh t
,


fend to refresh my memory, because made at the time; it


-wouldserve that purpose, but the document itself would be


10


11


12


13 secondary evidenc e. California cases hold that in the


14 matter of a transcript, too. The transcript itself is


15 inadmissible. Then th e question as to "M1,ether he has


16 read it, vhether it is. correct, according to his own esti--


17 mation according to his own opinion, would therefore be-


18 come immaterial, because the question is one addressed to


19 the identify of th e document.


20 THE COURT: Well, of course, this question so far is merely


21 preliminary. The oQjection 'Nill be overruled.


221m. AFiBL: Take an ~c eption.


231m FRFJ)ERICKS: Ylh at is the question?


24 (Last question and answer read by the reporter.)


Restore the an svrer.


I now hand counsel for their inspection


THE COURr:


1m --FRED ERICKS:


25


26
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1 th e document I h-ave been talkin,.rs about and stat e to


2 cOlillsel and the court that it is the same document that


3 they got an order from the court to have transcribed.


4 HR DARROW: We have read it.


5 UR FREDERI CKS : You have read it •• Very well.


6 lfovr, will you stipulate it and then we can put it inwidenc.


7 JifR.APE: Stipulate what?


8 lJR FREDERICKS: Stipulate that it is correct testimony cf


9 this witness.


10 l~m APPEL: We won't stipulate anything. Go on with your


11 case and try it the best way you c an. You hare no right


12 to ask us anything of that kind. It is th e high est mis


13 conduct on the IBrt of the District Attorney to tum


14 around and ask thedefendant to stipulate to any fact.


15 DOn't e.nyone can see that if VIe don't stipulate this jury


16 mightdraw conclusions and draw opinions c:gainst us?


17 UR FREDERICKS: The counsel for the defense in the pr-esence


18 of the court and the jury asked .to' have this vvritten up


19 for them, for their use. Now, this is the same man.


20 THECOURr: Ic:ssume what counsel says he cannot stipulate •


-
l~rR FREDERICKS: No, I haven't asked him a question yet.


•
MR FREDERICKS: All right. Was the transcript -- I will now


ShOV7 you a document, trr Behm, and wish you to look at it


in a general way, and then I 'T<mt to ask you a question


about it.


1~ P.QGERS: The '\vitness,'HI assume, is not to ~nswer.
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1 THE COtJK.T: You.are showing the witness the document just


2 ]1eesented to counseil, I presume.
, .


3 lv'l"R FREDET'tiC:B::B: yes sir. I will ask you now, ],{r Behm,


4 if the document I have just shovm you is th e same document


5 which you have heretofore testifi ed you read over as be-
o


6 ing the transcript of your testimony given .August 3rd, 1911?


7 lvTR APPEL: Obj ec ted to upon th e g roun d it is incomp et ent ,


8 i rrepevant ,md iJmn<:tterial, e.nd no foundation laid; the


9 wi tn ess' not having shovm himself qualifi ed to testify in


10 reference thereto. The document not being a document which


11 purports or Ylhic h has been proven to have been made by


12


13


14


15
116


17


18


19


20


him or a memorandum made by him, when the occurrence


took place, or immediately ~.fter, or that he had sufficient


lmowledge in referenc e thereto, to be abl e to identify


the document. Certainly cannot identify a document made


by somebody el see The mere fact that they took out a


book cmd showed it to the witness outside of the court


room, and they say, lILook at this book; thisis the ll3th


California", rod then they bring the vritness back in the


court room and say, "Is this the same book', ','I shaved you


21 out here?" V/hat differ EnC e does it make \",hether it Vias


22 the book they showed'him outside? How does that tend to
words of th e


23 prove tr..a t th e"Yri tness which he gave in t.h e EXamination


24 at some pe riod of time dis taut from the time vrhen th e in-


25 s trument is shovm -- the mere fact that I take the witne


26 out th ere ~nd show him t his book c.nd say, lIYes, that is
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the sam e book you showed me out th ere", does that tend to


show tha t it is t1?-e testimony that the wi tn ess g ave be-


fore the grand jury? Or a true copy thereof; did he wee


the original? Did he make it himself? Did he compare


it? vas it made under his :Lnstructions? Under his di rec-


identify that d.ocument? The question of whether this docu-


ment is the one they showed him outside of th e court


room doesn't tend to prove the ultimate fact which th~


are trying to get at, that this is a correct transcription


of his testimony, and he being incpmp3 tent and. di squf,lifi ed,


so far as the proof shows here, to be abl e to identify


1


2


3


4


5


6


7


8


·9


10


11


12


13


14
1


15


16


17


18


19


20


21


22


23


24


25


26


tions? How can it be possible that this witness can







it as containing the rratters and things testified to,


kno',<'" , in the nature of things, 'shether they were taLen


he couldn t t


"~251c:. vc.,... I


I
I


I
i


didn1t [[,ake it himoAlf. I
i
I
I
I
;


Because te


didn t t take tterr; down;


that fact become material as to whether it is


aa~e paper he showed him outside the court room?tre


because l'e


down correctly or not.


1


2


3


4


5


6


15s


7 TPE COURT. O'tjection overruled.


8 HP. • J~PPEL· 11'!e except.


p 9 MR. FREDE? 1CKS • Rcad the ques tion, ~lr. ne por ter •


10 (Ques tion r ee:d. )


1 /'A 1 t is.


12 Q 1 will ask you, :,~r. Sahrll, if this tran3cript \vhich 1


13 7ii11 now· ~,sk--l can still refer to it--l ','li'l ask yeu


14 if this transcript 19hich is rr.arked August 3, 1911, statei::.


15 the testin,ony wbich yeu gave before the grand jury on


16 Augus t 3, }i?,11?


17 liR. DARRCW. 1 object ,to that question, ycmr Ronor. It is


18 not e..ny'bcdy ttat d.oes not know ttat this vlitnes6 can p088ib-


have, 1::1..~t if it could, nen tte onJy qUcf::tion is, "V!h:::.t


relevancy, in tte fir:s.t fl2.ce, ';vbich "'e incist i" could not


In the first place, it io incon~etent, has


Witness tas oretcnded to atat.e


to ti n; by lY,c' an<i by;.!,. Dav is I


This


it would bave any con.petency or


no pl:ice in tre record.


certain ttings ttat ~e~e


1Y r cmercber •19


20


21


22


23


24
did you B3.y to tto grand jl;ry, did yeu say \"ir:at 1 told you


or what :::. raviG tolC': you or wtat you told yourself?"
25


26







is all that couJa be con;petent here, not any transcript.


it yet.


thing, before this Vw: tness is permi ~ted to identify some-


232~
I


I
I


I
I
!


I
I


I
[


-I


I


I
I
I
I,
I


I
I


It is in-


a frequent


a chance tohaye


Wren 1 offer tric in


1 ask, what is


of his te8ti~ony.


are prem:.... ture.


1 ha'le not offered this in evidence yet.


tr anD or ipt


that i6--


any


~el1, your HGnor,


knom3 perfectly 'nell tha.t tt,is witness could


nee if you or 1 dictate a brief ,ve ·,.,Quld. rer£:-


1 do not see uper. w1:at you baseyour theory.
•


Nev~ ,


ir. six mon:hs •


t1:.es e ar guu:en ts


COUIlS e1


FREDERICKS.


cot.m T·


em":er it


AJ.l


cCil.petent •


THE COTJR 'I"


not


TI~E


thing which he canrct identify, that 1


UR • DAT'TIOrl'


It seems to


is t1:e time for all t1:ese a.rguner:.t~, but 1 1:ave not offered


evidence to bring Gut one Bcintina of what is in it, then


examine him and Bee if he can identify it.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17
18 Mn • DA?'R07!. Jus t a r[;Or~er t, 1 an: n;ak iTg this ar gt.men t •


this docurl~ent and asl;ed ''vr.ether tf9.t W;iS h.~e taatiliicr.y


::.t.nd an. intelligent rLH~ cou2.d not answer, rweh leGS this


befcre the grand jury, ~tich ~uesticn he caule not ans~er


1 beg your p 31"oon, 1 thcugrt yeu iN er e


was
And it i8 not prcm:;ture. ThfL\vi.tnesB . shown


. "


UR • FREDEF H"KS


through.
19


20


21


22


23


24
Witness.


ER • FREm:BICKS' ;7e think tha.t counsel shoule:. not be per-
25


26
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1 mitted to make·a remark of that kind.


2 THE CO'tJRT. :'b Darrow, 1 do not think that remark is pro-


3 per that you made there.


4 MR. DARROW. 1 will n:ake tte statement then, thif:, witness


5 could. not pOGSl h1y de it.


6 THE COURT. Do you want to examine him on tte veil' dil'e?


7 MR. DAFT'0W. 1 as k to examine tim on the vo ir dir e •


8 UR. F'RI:DEhlCKS. Let's sec what the questicn is that is


9 pending 11


10 (VJ.8t q,uestion ree.d.)


MR. F?F:DEF1CKS' ':','itthdraw t1Je question.


11


12


TEE COUR T 1 think before tr.at quection is ans7icred--


1 noi;\' ask tha t


13 this document, 'xhicr. 1 haY8 exhibited to the wi tness, be


14 marked for identification as T'eop1f1's Exhibit something,


15 whatever it is.


16 TFE CLEFK. 24.


17 MR. FREDFFICKS. 24?


18 THE CLERK. yes, sir.


19 I.?c. FREDK?:lCKS' Fer identification. All, rigrlt, will you


20 take it, ::~. Sn!ith, p1eas'e,


21


22


23


24


TEE COrrF. T· 1 t v; ill be so mark ed.


(Document last refer~ed to marked People's exhibit 24, for


identification. )


rfoR. FREI,f;:PICKS. An.d I would ask that t1:e record shox that


25


26
. I


I


I


it bears the legend on it, "7estin:ony of George Pehm


given before the grand jury August 3, 1911."







the grand jury on August 3, 1911, what did you tell tbem,


Darrow had brought you out to California to influence tile


if you ren,elitDer, in ':1 generEtl way, inregard to whetber 1ir.


testimony of Ortie Udtaniga1?
•


I
2328' I


I
I
i


:'lr. Behm, 1['ihen you wen t befor eQ,BY MR. FPEDFR lC~S.1


2


3


4


5


6 WS. BARROW, We oeject to that onthe grotmd it is leading


7 and sugges tiva and 1 r!ight add, incompe ten t, i1'r e1 evan t and


8 ilJJPuter ial •


9 'THE COUR T Objection overruled.


10 MR. DARROW. We except.


11 UR • FREDERICKS Read the ques tion •


12 (Q,uet>tion read. )


13 ivffi • FREDERICKS. Q Answer the .ques tion • A I denied the


14 charge.


15 MR. APPEL. One fficrrent--we will af3k to have th3.t stricken


16 out, it is not responsive to the questlon.


17 THE COURT· 1 never heal'd the answer.


18


19


20


The reportsr Viill read. it.


(Aris'::er read. )


r.m. FrEDERICKS' 1 ttink it is plain te is givinr; the sub-


21 ::;; tance, 1 thir:}: th:o:.t is plajn.•


TT·S COT.)"ST' 1 think that the answer is a f:;.ir x:.swer to


'TEE COURT. ~ead the question ard aIls".ver, and let us see
22


23


24


25


26


1/R • A..... T'EL. rr?;.t does r:ot mecu: whetber it ',-;c's


wh!lt it is.


(Question and an8~er read.)


question, and the motion is denied.
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Q. And what din you tell than, in a general way, es to


vJheth er or not you had tried to get G-rti e Ucl:Tanig al to


cheJ1g e his testimony?


}[RDARROW: your Honor, I want to o'tdect to this; I v.ant to


be heard for a moment.


THE COU~T: Yes sir.


MR DARROW: It seams to me so palpably unfair that counsel


may tell this wi tn ESS question after question vrhc-,t fnswer


to make.


TEE COURT: Your obj ection is on the gfound it is lead


ing?


lER DARROW: ",his \vi tn ess should tell ""vhat he said before


the grand jury, and there is nothing


UR FREDERICKS: That is what I am asking.


THE COURT: Your objection is on the ground it is 1:ed


ing and. suggestive?


Jrm DARROW: I oqject to his stating the sUbstence of any


thing •


1rR FREDERICKS: How, your Honor, let us look at that, if


you ...."Till ~ rmi t me. That is not a Ie ading question. I


have got t.o direct his attention to some sUbj ect; I am not


indicating what his answer shall be in any ~~~, shape or


fonn; I am simply di rec ting his et t ention to a part of his


testimony and asking him v,hat he said in regard to the:t


matter. }Io',,,, he may have said one thing end he may


have said another; I don't suggest what the answer shall


1


2


3


4


5


6


7


8


9


10


11


12


13


14
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Honor.


THE COUR£': I. cannot s ee why you cannot let this witness go


right on and tell what he se.id th ere.'


IJrR FREDERICKS: .A~l right. I will ask that. Let me wit


be in any ''roY" shape or form. Of course" I can put it in


another way.


lSR "ROGERS: There is just one way to put th9 se qu estions.


THE COUR!.': Obj ection sustained.


1jrR' FREDERIlB'KS: The rulinp i.s ag~dnst me, and I will put


it in another way.


TEE COURT: Obj action su stained.


HR FREDERICKS: What did you state to thegrand jury, if


anything" in a general way, I an asking you"in regard to


·",hether you had tried to get 1fcUanigal to change his t es


timony?


1m DARROW: I obj ect to that on the same ground; it is


exactly as improper.


THE COUHr: Obj ec tion sustained.


IfR FREDERICKS: Did you testi,fy anything in 'regard to your


conversation wi th IJ['cUanigal ~


HR :cARROW: I obj ect to that; anything in regard to -


Will you read that, Hr Reporter?


( Quest ion read.)


I obj act to that on th e same ground. The question is


"What did you say to th e g rand jury"?


HP.. FORD: I would like to be heard on that obj ection, your


1
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1 draw that. VVh~t di d you sG\V, if arwthing, in regard to


2 UcManig al ?


3 UR DARROW: I obj oct to that, if the court please, on e<:-


instructions were given to him by me or by 1,fr Dav'is' or by
(


that he has gone over and over this statement, which may


have been his testimony 0 r may not; he VI as thoroughly


posted, so far as this witn €SS can be, upon that sUbject.


He is brought he re for the purpose of sayi~ that certain


This witness has stated before


Now, it isboth of us, then he went in and followed it.


a c tly the same g roun ds.4


5


6


7


8


9


10


11 for this vJitness to se-V" what he said before the grand jury


12 I wi thout being prompted by anyone or \vithout having his at-


13 t ention c aIled to anything what to say.


14 JFR FRED ERICKS: In regard to v.hat?


15 I vnat.


I have to sp ecity


16 ]{R. DARROVi: 'v\hat did he say to the grand jury.


17 :MR FREDERICKS: I don"t want him togo into everything


18 he said.tefore the grand jury e.t this time; I am asldng


19 a bout on e thing.


20 liR FORD: If the court please, frequently peopl e have con-


21 versations ; they testify cone erning a larg e number of thing s


22 am it has been in innnemorial usage in courts to direct


23 the attention of the wi tn ess


24 THE COURT: Vlhere necessary.


25 MR FORD: -- to the particular part they are interested


26 in.
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1 THE COUHT: Whe re n €C essary.


2 ]'["R FORD: To the }:articular part they are interested in,


3 it is for the pro secutor or. the person asldng the qu est ions


4 to decide just what he wants brought out, and then nn tree


5 cross-examination counsel Xfl alwC',ys entitl eel to the whole


6 of the conversation, if they desire it. The code itself


7 specifies that a :r::e rt of a conversation may be ihtroduced


8 md giving the opposite side the right to examine into


9 the whole of th e conversation if they see fit, so to do.


10 Now, if counsel desires to direct the attention of the \"lit


11 n ass to a particular portion of th e testimony or a particu


12 ler portion of the conversation, he has a right to do it


13 as long <.'5 he does not lead the vr.i. tness or suggest to


the \'Jitness what his answer shall t...a, and when this v.rit


ness is asked vlhether he testified concerning his rela-


tions with UcUanigal before the grcmd jury, it is because


counsel is interested in that particular thing and he asks


18 him tdl give that testimony. We mc.y want to follow that


particular thiJ1g up '!lith questions concerning, or, perhaps


law provides they shall have it.


after that is done, we may direct his attention to soma


other subject concelning which he may have given testimony,


and after we are throUgh,' if counsel\,ant the whole of


his testimony, they are entitled toit under the 1&1,


25


26
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23


24







andleading


the armv:er.


1 want to get a little testimony in here


Yeur Honor, every ques t ion is


2333 I
:gut, we have a Light to direct the attention of tJ::e witness I
to the particul=..r tr..inr.: we are interested in, the particular 1


jthing concerning which \'/e are trying to introdl,.;ce eVidence,
I


us long as we do not lead or suggest to him what his anower I
I


I
Isuggestive and suggests


shall be.


•MR. FPEDERICKS


5


6


7


8


17p 1


2


3


9 and not so much ar gumel"t ar;d 1 'tV ill wi thdrav\- the ques tiol".


12 A 1 told the grand jury just as ::r. Darrow told rne--


'(
f


10


11


Q State, if you reflien;ber, what Y01'; told the grani jU"y
~


when you went before them on tte 3rd day of Aubsu.s'6,911?


13 UP • POGERS. That calls for a yes or no ans'.':er.


14 r/R. FREDERICKS. No, it does not.


15


16


17


}I;R • DABnmV. 1 <Ask to have that "mewer s tr icken out •


THE COURT . Str ike out the answer.


UR • HOGERS. State wr.ether yeu l' enerrber or not?


18 i'lR. FREDEPICKS. !~o, I didn't ask that question.


double meaning, not "atate What you remember".


1m. FREDF.'RICKS· 1 have a question and there is no objec-


trover 8y about it.


(L as t que 6 t ion l' ead. )


1m • paGERS. State, if you rerr:er::ber, that is subject. to a


19


20


21


22


23


24


•Tr:E COURT
-
~ead tf.e quee tion • There seems to be a con-


. tion to it ani 1 would liiie to have it answered.
25


26
1:R • DA??OV: • "'rL.e answer is s tr ic ken out, your Honor '?







question means--


THE COUR T' yes 0 •
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TEE COURT· 1 assun,e it mear:s, "State what you ren,ember7 11


I


I


I


I


1f there is any question as to what theMR • DARROW


1


2


3


4


5 MR • FRFDEP 1 OKS' Cer tainl y •


6 TnE COURT' Go ahead and state what you re«effiber.


7 A Well, 1 re~errber being asked the questions of me inter-


9th.


if 1 had done that, ~nd 1 denied the charge of interfering


fering with ~cNanigal as to having him change tis testimony,


And intre afternoon any'? /A Inthe forenoon and-


How long did you 8 tay inCalifornia after that-- and


I


I
i


after I


A Aftelr


I
I


I
before .I


forenoor1


I
I


California


how long were you


VI e 11 J 1 VI'.:.. B in theA


ln the afternoon frollt 2 toA


No\"!, Mr. FehID,


Ro~v long di d you I' en:ain ir,


Tb~t wns on the 3rd and 1 left for homeon the


All right.


Yes. A


tha t testimony before t1:e gr:lnd jill')', at that tilY.e?


in the afternoon also?


the gr and jt;ry at that time'?


frOll: 10 to 12.


about 4, as 1 rerr.errber it.


I '.vas released from the gre.nd jury;, you mean?


BY MR • FREDF:Rl CKS •


Q


Q


With a state Vii tness.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22
23 Q ~!m',", did you have a conversation wi tb :,;r. farrow befor e


24 you Nent east in regard to seeing Ortie 1'~cr:3.nigalts f.olks,


25


26


I


his Lither? A 1 did.


Q, \':~er e d..id you 1;a~.Te th~i t conver sa tion Wi th l:in,r A







1


2


his office.


Q, W:go Was present I A Nobody preeent but me and him.


3 Q And what was the conversation?


4 MR. APfEL. 1~rait a moment--we o'bje.~t to th2~t onthe ground


5 it is incon:petent, irrelevar~t and immateri2~J for any pur-
•


6 poses whatever; no foundation laid, it is in;n;aterial to


7 any issue in this case, not contemporaneous with the


8 rra tters and things alleGed in the indictment, not terding to


9 show any element or fact connected Vi ith the charge inthe


10 indic tzrent •


11 THE COTBT· Objection overruled.


12 ME • APPEL· Exception.


13 1m • FREDEP leKS. Read the ques tion •


(Q,uestion res.d.)14


15 /A
/"


16


Fe ws.nted me to go east and see my brother.


ArrEl..


17 MR • ?REDER leKS. Go atead. A And his daughter, ~lso to


18 8 ee 0 r tie McltCIl igal's fr;;" tr: er, and he to ld nie to tell 10c


19 !>lanigal's father th~t he should beware of all the people


20 th2t may con e to him fer inforwltion ar.:d to keep zc\'ay


21 out of sight everywhere tt~t he could be seen around out-


side of hie daily lacor, and keep his mouth shut about


anything tta.t n.ay conC'3rn with th ie case.


and 1vtetter Mc1!:lr..ig3.1 had any connection wi th it? A


Ere8tors's Association


Q And did you have a 80nvcrsaticn wi~


to the ~!3. t ior:alr,arro~ in regard


BY UR • FREDERICKS'


, ..,.
-~ ..


22


23


24


25


2







1


2


didn't aa.y anything about his fa.ther to rre about it)


that was n.y brotr-er ..


23361
I


but I


3 It?.. APrET.· T1:e unsVler to 'the que2tion is yes or no.


4 TEE COURT. Yes) answer the question, did you have auch a


~Jt • FREDER 1CKS. Q 1Jo.


A Net with McManigal.
•


Q. Where w~s that conversation? A That was in hie office


A VI i th :,!:'. Dar row.


conversation?


Q U" t' .. ?i~ 1 n i.~::. Dar ro'!! .


5


6


7


8


9 before 1 left.


10 Q Ar!ybody else present'? A l~obody.


11 Q. And what was th at converse. ti on '/


12 !.m. APrEL We object to that on tbc grour.d it is inCOll;-


20


21


22


23


24


25


26


13 peter.t, irrelevant and imTJi2,terial, hearsay) collateral to


14 any iiJsue inthis case, not tending to show any watter con-


15 nee ted with the charge emhraced in the indictment and not


16 tending to prove any elerrlent or fact connected With or


17 relevant to the charge erLbraced inthe indictment •


18 TEE COr-HT. Objection overruled.


19 11ft • APPEL· We tak e an excep t ien.







1 MR FREDERIClill: 'Read the question. (Question read.)


2 Conversation vii th Hr Darrow in regard to your brother?


3 A 'I should go down there and see my brother.


4 I MR DARROVI: Hasn t t he told that? I obj ec t to that


5 HRFREDERICKB: yes. 'Who ~aid that youvrere to ~o dovm <.md


6 see your broth er? A Mr Darrow.


7 Q All right; go ;;head and give the conversation.


8 JJR DARROW: I obj ect to that, if it is the same conversa-


9 tion already given.


1fR FREDERICKS: If it is the same, I would like to know


what the grounds of the obj rotion are.


10


11
I


12 I


TEE COURr: I do not underst and it is th e same.


20 MR APPEL: I have my objection to that?


21 THE COURI': yes; I think the objection he.s been reserved


22 there, and an ezception.


23 lVm APPEL: The obj ection running to these "nswers?


24 THE COURI.' : yes si r.


],ffi APPEL:. Alld· the s arne ruling?


THE COURT: If Th e same ruling, and e xc ept ion.
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question.


A He told me to BO doym there and have my brother to de


cide that he vms sure that he had already made out a


statement about what Ortie had told him who he was working


for.


Q, Vlell, just give that entire conversation. A Well,


he itoCi.dme to tell him when he Vias called out here, he


should swear Ortie had told him he was working for the


Erectors' Association.


Q If your brother was call eO. out h ere? A· V/hen he was


call ed out here.


Q ~hat is your brother's name? A Williem Behm.


Q, Willian Behm? A yes sir.


0, Did you wer have any correspondence vJith 1fr Darrow·


after you 'went back East? A yes, I received one l3tter
'\


from him, or two letters -- tyro different letters.


Q Eave you got those ltters? A Igot one of them ~1th


me.


Q ""!here is the other one? A Well, the other one is to


home.


Q You have one with you? A I have, yes sir.


Q Eave you it now on the stand? A yes sir.


Q Let us see it, please. Is this it that you have just


handed me? A yeS sir.


Q Are youroquainted with lrr Darrow's signature? .


A I am.
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Q State whether or not this is his signature at the bot-


tom.


liTm ROGERS: Wai t a mom ent • Let t s see how he got a c quain ted


...\ith it. Did you ever see him write?


1JR APFBL: We shall make ta. e obj ec t ion to the question


on the ground it is incom~ent to prove such question -


the signature of th e Je rson; no foundation laid for the


answer of the VIi tness. The wi tne-gs must ei ther have


seen the person write or else know the signQture by com


parison. He is not qualified as an expert on the one hand,


nor is he qualified to identify the signature upon the


other hand.


MR FREDERICRS: The c ounsill has not heard my question.


I:IR APJEL: You asked him vrhether 0 r not that v~s his sig


nature. That is no way to ask him.


JUR FREDERIClill: I asked him if he kn eN his signature;


that is the question ••


1em APPEL: yeS, I know, but that is not the v,ray to Qsk it.


THE COUHT: I assume that is preliminary.


1m APPEL: He must ask him v,hether 0 r not he has seen him


Ylri te,-- He has seen him sigh his signature.


THE COURT: probably he will ask thQt next. He cannot


ask but one question at a time.


1m APJEL: Because he asked three com:tetent questions, is


tha t a reason 'V'rhy on e im ompetent question should be prep


Asking if he knows; thetis a matter for the court to de-
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1 tennine before th e vii tn ess is allowed to testify as to


2 his signature.


3 THE CaURr: The court willcletennine it from all the tes


4 timony.


5 ][8- APm L: But you allowed l1im to t ell him, your Honor, he


6 knows it. Th e only way a man knows a signature is by see


7 in:s t.he man wri te.


8 THE CaURi': abj ection overruled.


9 l\{R APPEL: And when a man says that vd thout complying with


10


11


12


the lav, doesn't state what the law allOW's him to state.


Another man cen say he is gUilty of murder, but that doesn't


necessa~ily prove it.


13 MR FREDERICKS: That is the way to prove signature.


14


15


16


17


18


19


20


21


HR APPEL: That is the way you prove it.


1m FREDERICKS: I am willing to sit at the feet of counsel


end learn ·wisdom.


ltR APPEL: I wouldn't want you to sit at my feet. I wouldn'


have you near me.


THE CaURi': Answer the question.


1,fR APPEL: Exception.


HR FREDERICKS: Do you know the sign~ture of ur Darrow?


22 UR APE: Wait a moment. We obj ect upon the ground it is


allowed to testify in reference to th e signature.


that is for the court to determine before the witness is


incompetent, ir reI evant and immaterial, end calling for a


conclusion or opinion of the witness; calling for a matter
•
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THE COURT: Overruled.


UR DARROW: There .isntt any question --


1:TR FREDEHICKS : Answer the question. Do you know the


signature of llr Darrow? A I d.o.
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2


Q State whethe~ or not thi~ is


appended to this letter?


the signature of


2Wl
Darrow I


3 1\~P.. ROGE'lS. Objected to as no foundation laid, incon.petent.


4 THE COrmT. Objection sustained.


5 MR. FORD. Just a moment. 1 think the defendant himself--


6 l' ead back in the l' ecord--made a s taten,en t concerning i t--


7 just read it in tte record. Pe said Here is no question


8 about it, and that is inthe record, the de~endantts own


9 words.


10 (Statement read as indicated.)


11 MR. ROGF.?S. 1 am not unduly disposed about this letter.


12 1 d''Jn,t care two cents about it anyhow except for the pur-


13 pODe of i1lustr a ting thilt this Witness is wi11ing to


14 swear to a man '8 signature whon: he never s aw wri te •


15 MR • FREDFPICKS' Le t' s see if he didn't see tirr WI' i te.


16 THE COUR T. ;,:r. Roger s, your obj ec tion tha t n.o four:da tien h.e.s


17 been laid has beeD sus tained •


18 r,m. FREDERICKS. Did you ever get any checks frorn


19 Darrow? Aves.


20 Q. Vi i th his nan,s signed to then:? A Yes, sir.


21 Q An.d cashed them? A Went and got it cashed.


22


23


24


Q Did he ever s1 t dooNn in your PI' es enc e and. °Nr i te a ch eek


to you? A He did.


Q And sign his na~e to it? A Yes.


2
"' Q. IS this tte si!Snature of CLlI'ence Durrm'l apper,ded to
;)


26 th is 1e t t er ?







rr.issible in the Code.


1 have read it many times.
•


1 venture to say yeu don t t find that is per-APPEL'
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UR. APPEL· WaH; a mODJent--we object upon the ground the I
question is ir-cOIlJpetent, irrelevant and irr.r:2..terial, it isn t


1
a ques hon per lti t ted by the Code to be as ked even under th e II


oircmfstances. L8 t him read the code.
I


I1':R •


1'R • FREDE:R leKS'


3


4


5


6


7


2 1


1


8 Tt!E COUHT. Read the question.


9 (Last question read by tr.e repor ter. )


10 THE COURT. Rve:-rul ed ..


11 1m • APPEl,· Exception ..


12 A 1 t is •


13 rl.? FRErERICKS. Now, may it please tr.e Cour t, we offer


14 this letter in efidence as People's exhibit No. 35.


15 1\1R • APPEL. And no oc j ee tioD exe ept ,\,8 res erye our 0 bjee tiel I


16 to the witnesG saying he kn'o',vs the signature and to the I
I


17 identification, no objection to the l~ttcr.


18 MR. FRErB:PICKS. All right, it lY.ay be--


19 m:-. PCGEPS. Except as illustrating tre fast ttat the


20 witness do~sntt know the sigriature but nevertheless is


21 7:i 1] in g to swear to it. iie don, twa i vetr a. t 0 Dj e c t ion ..


r{ffi. FFEDF.?lCI:S· Yes, well, let's get a little evidence ir..


into the record as 1 see fit.


MR. Fredericks. Mly.all this argurenti'


1 desire to rr.ake an ir-terposition'l:le cau,~ e


"Clarence Darrow, Eiggir.s BuDding, Los


F03ERS.


(Heading)
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I'Y dear :",. 1)"h m: e,er. Har r ington, b s !J :ended n,e your 1e t t:or
u


1
ar,d 1 do not UIlders tand how you COltle at y:)ur resul ~s • _


'I... "" n'are rigLt in s?.ying trc~t rre figured. up ,:;451.,...,0. This coyerC\


1


2


3


4


October 19, ISlf' i,:r. Geor ge Pehn;, 1'01' tasG, Wiseons in,


5 your tin;:?, expenses ctnd t'be help th?t you tired '.;vhi1e you


gave you $251 when you left and sent you S100, t'be amount


6


7


'.ver e , "you ;'J..,., 100~ paHl _ sorre ~geks before you left;


8 agreed upon a week or two ago. This is in addition to the


anything tha t was your due. You :ilso kr"oH ho\,! hard up we


you can ir:. the rr:a-:ter, :lnd only wan t yeur tin,e andexpsnses


A


1 sup-


+"~con ..... ll.Aence


I do not understand how it is


State whet~er or not that letter


is t:r.is net the fact 7 If not, vihat i3


rleaae let me know ffiore fUlly about


~it1l best 'NiBhes, 1 an~, very truly


I think if you ~ill look it over you will find


Of course, you know that 1 have full


$100 1 gave you in Chioago.


to Cl'icarr0.
'-'


in you ~nd th~t under no cirCU~3t~ncea would 1 let you lose


gave to you for Mrs. Mc1ianigal and hcr expenses.


posed that all her expenses incl~ding the nurse were paid


that you p~id Mrs. McNanigal1s and others' expenses back


dr e7i 1:1 er edl: to l~r. r;-:;Yis for ~300 wh iah he had eaahed and


thefaat?


eu t of th is money j


SOke mis take. On th e day you 1eft 1 gave you ~,351, ::..nd a1 GO


carryon our expenses, s.nd I 2,n~ sure you want to help us all


this matter.


:lre and. ho':! dii'ficul tit is to get -':he L;3cessary IIOT:ey to


yours, Clarence Darrow."


can,e if. th is er.':elope whi~h :rou r.and~d r:e, ':1'. Pehn,?


made good.
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~ffi. FREDERICKS.


sir.


People 1 s Exhibit No. 25.


Tti8 is pest [J,cirked"Los Angeles, Cal.,


23~
eXhibilt.


I
I


We offer the envelope as part of tte


COURT.


FEEDER ICKS •


THE


1


2


3


4
-


5 ~ctober 19, 7:30 P.M. 1911. i,~r. George Pehm, Portage,Wiscon-
,


6 sin, R.F.DlI No.4, Box 29." State whether or not you did


7 receive the meney referred to ir: that letter from CLl.rence


8 Dar r ow ? AId i d •


9 MB • FREl'ERICKS. CroBs-exanline.


10


11 CROSS-EXAMINATION.


12 BY UTI. DABnOY! • Q Wher e do yeu 1 i \TG now, ;.i;'. Pehm? A ror t-


13 age, YJisconsin.


14 Q.. 1 IT.ean 'Nh i.1 e you are her e? A WhiJe 1 am here?


15


16


17


Q. Yes • A 1 an: living out to OC E8n T'3.r k •


Q Who is witt you? A 1 a.'Yi aJl alone.


r, Who else in tr e same bUilding where you are? A 1 can't"{".


18 cal1 the peoples nan;8S that live there.


With the people sinGe 1 canie tere.


19


20


21


22


23


24


You kno,,: any of tr em? A flot only ~s 1 got acquainted


25


26
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He lives at 211.


A I live about a block frcm


1 Q Who did you eome out with? A Came out alone.


2 Q Meet any other people down there to the beach?


3 A I ·met Mr Harrington, yes.


4 Q i;\here does he live? A He lives on Ocean Park some-


5 where.


6 Q, Do you know \':Ire re he lives? A I know 'lIne re he lives,


7 yes.


8 Q, Well, tell me. A


9 Q Where do you live?


10 there.


11 Q i:Vho else lives down there that you know? A I dontt


12 know 0 f arwbo dy outsi de --


13 Q. Larry SulliveJ}? A I dontt know v!here Larry Sullivan


14 lives.


15 Q. You met him there frequently? A I have seen him on


16 the walk back end forth.


17 Q .An d up h ere? A Up here?


18 Q. yes. A I met him in th e hallway today, es I went


19 out.


20 Q. See }.{r Harrington down there frequently? A I meet


21 him, yes.


22 I Q. That is what I ask ed you. Has he been to your hous e; to


23 your room? A l'l'o, he hasntt been to my room.


24 Q. Have you been to his? A I have been to his.


25 Q. }!r Cooney and Hr Fitzpatrick, were they dovm there?


26
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1 A yeS, they li~ed in the same bUilding where Harrington


2 did.


3 Q, And anybody ela e? A Well, there is lots of people


4 th ere, I don, t know what th ei.r names is.


5 Q Any fums peopl e? A I. don, t know anything about


6 Blrns peopl e.


Q You don't know anything abou t any of them? A No.


Q /my detectives? A No.


Q Any agents of th estate? A I don't know any cf them.


Q You say you don' t knOVl anything about any of them?


A Any of the fums people dovm th ere.


ct Any of the J:hrns people? A I don,t know. You might


say all these people are Burns peopl e.


7


8


9


10


11


12


13


14 Q Over there. Don't know anything about detectives or.
15


16


agents of. the J:hrns people, and had nothing to do VIi t h you


in this matter, any convers~tion 0 r otherwise? A No


17 sir, they haven't had no conversation, no Elms people.


18 .And who did you see in Portage before you came here or


19 aIly...7here in Wisconsin about coming here? Don't you know?


20


21


22


A All I know I got a SUbpoena to came.
or wri t e to you


Q Did anybody talk with you\..before you got a subpoena?


A Well, there vms one gentleman seen me.


23 Q v\ho was the gentleman? A 1A:r Keetch.


24 1 Q You lmow '\mo he is, don' t you? A I didn't .lmovr who


25! he was then.


Q Ylhm was that? A Well, that was along about the 1st26







He didntt just
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1


I


Q. ~bat did he do? A Hey?


Q What did he do then? A Why, he just merely c arne out


there and said to me, well, he says, "Are you going out


to Los Ang eles", he says, "on tha t case out there in case


you are subpoenaed?" Well, I said, "I guess I will have


to go there to clear myself up, make nwself good out there.


Q. 'What ViaS it youse-ldj llclear yourself uplfor "make your-
I .


5 eJ.t good?" A Well, them is the words I used.


Q. Had you ever talked wi th anybody before about clear-


ing yourself up? A l'lo.


Q Or 8rwbody written to you? A NObody.


of June, as near as I remember.


Q Did anybody talk with you or write to you or see you


with reference to coming here before that time? A He was


the only person-no VITi timg.


Q Ever talk with anybody ~out coming h ere before that


time? A About coming here?


Q. About coming here or giving ~my information or tes-


timony in this case? A No sir.


Q That is the first you heard of it, was it?


A only Mr Keetch spoke to me.


Q yes. A yes.


Q That is th e fi rst, where vrere you? A I was at home.


Q Porta,s e? A On th e farm.


Q. Did he ask you then to come h ere? A


ask me to come.
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1


2


Q


Q


Or talked about it to anybody? A No sir.


.Anybody in the vrorld about clearing yourself up?


2~
I


3 A No.


4 Q lVinat did you mean? A Olear myself up for what I had


5 S'J'lorn out here th at was false ••


6 Q That was whEn --


7 U R FRlIDERI0KS : What was when, m~ it please the court?


8 lfR DARROW: Talking with Hr Keethh? A The talk about


9 Jrtr Keetch?


10 Q yes; \men was that, now? A I didn't talk any to ur


11 Keetch about coming out here to clear myself up.


12 Q talking to about coming out h ere to


13 clear you rs elf up? A Nobody.


14 Vihat did you s as t 0 J,~r Keetch then? A He asked me


15 :h,f I would come out there.


16 Then what did you say? A I told him yes, I had to


17 come out ·here to clear myself up.


ceding? A How is that? .rust a moment. Wat did you


now?


~,rR DARROVT: Take your own time. A Abou t the 1s t 0 f


first
TheA of Uay. And you had testified in August pre-


Of June?


V,1hen was that? A That was about the 1st of--


Q


Q


Q


1m FREDERIOKS : Oh, no.


A Don't be so fast.
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1 Q. Well, do you. still say the 1st 0 f llay?


2 TP...E coum: Read; the question.


3 (Last question read by the reporter.)


4 lrTR FORD: Sure.


5 i\fR DARROW: What do you knoyr about it? Ire says, wait
•


6 a minute.


7 MR APPEL: Ee says sure.
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I


'lnswer


A No, he adied me abcut farming.


that the first word., your first..'
i :?..S


We ohject upon the gro~nd it is indefi~ite.


That is the first intimation you mBde to him and the


(Last question ~ead by the reporter.)


MR. FORD.


first words you--


THE cot'R,!,. Fe said no and started to explain wrat ~i':as the


f,;'R • FORD. Jus t a mcn:ent •


if 1 wqs Bu'hpoenaed as a VI 1 tness. I
Q And your first answer was '.'lhat? A Hold on; wait until I


1 get done w1 th this. 1 said, "Yes, 1 v:l11 have to go I
I
I


au t ther e, 1 guess, to c1 ear IT.yS e1f up and make rr,yse 1 f good. n I
I
I
I
;


Q Nine months before? A Yes.


grand jury in the August preceding, had you not? A Yes,


~. And the first words you said. when :.iro Keetchcame out ttere


MR. DA'SROW. Q Yeu had testified before tte l,os Angeles


is tt~t right? A He asked me if 1 ~ould come out there


Q And in all that time you h~d never s~id anything to any
being


hurr,an"or any hun,an being to you about clearing yourself up,


is tr-3.t right? A Yes, sir"


Q


Q, Th2t is the fir8t--


fir st.


Q find as ne~r as you recollect you still say it positive -


was you guessed you would carre b~ck 3.nd olear yourself up,


him? A As nea.r as 1 re(Jol1ect, that W':tG tee first


.ansr; e1" •
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1 tha.t no one had. tal ked to you or you to anyone sls e about


2 clearing yourself up'? A No.


3 Q, Or abou t any char ged agains t you up to trat time? A Not


4 that 1 remerrber of.


5 Q. Would you be apt to forget such a thing? A 1 don t t


6 think 1 would.


7 Q Had you any intimotion up to this time yeu were going


8 to be called to Los Angeles? A No, 1 had not.


9 Q Anybody talk to yc'u about it? A Not COlLing out here.


10 Q, Or wr i 1. ten to you about it? A Nobody wrote to Ire •


11 Q. \';811, now, fir8t"j-l will CODIC back to that later. This


12 letter states that you were to have your expenses and the


13 amount of morey you was earning as an eng ineer and the


14 help you had to hire in y::ur place i'lhile you '.';ere gone, is


15 that r i gh t 7 A Y88, sir •.
16 A d t\. t th t "r as n ttl' t .,,t~n .,a was .e agreerr,en , .. I That ',vas the


17 a.green:ent wren 1 left you in C\.icago.


18 Q. And nothing else beyond that? A 17e11, YOt; t')ld n.D


19 tta t you vioul d see to ny exp ens es •


20 Q 1 read this, your expenccs, the pay you were getting


c:~ How to COLe back aga.ir. to ar.otr,er n'a tter. T~is last


Q Ttat was the agreen,ant? A Yes, sir.


And anybody you had to tire in your place?


21


22


23


24


on the railroad? A Yes, sir.


A Yes, sir.


.bunch of teG tir.~eny her e yeu say n ~G given at lOot clock25


26
in tre lliorning, is ttat right?
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1 ili'H. FREDERICKS •• Objected to as 'being indefinite, not-


2 clear as to just ':vhat he refers to.


3 ~~. DARBOT.· We will make it defi~ite and clear~ then.


4 Q. The testiITeny you gave to tl'e grand jury which is repre-


5 scnted in the ~atter of which 1 show you a copy t You know


6 what it is, don,t you? A The one 1 looked at a while


7 ago, is tt:at tbe same one?


8 Q, Yes, has it ever been ident if i8 d any way?


9 MR. FREDFRICKS.T~is copy is id.entified.


10 liT. DAPPOW. Augus t 3rd, 1911, you wen t befer e Ue gr and jury


11 at 10 o'clock in tte morning? A Augu s t 3rd, yes" sir.


12 Q 1 don't want to mislead you or ha.ve you rr,islead yourself.


13 That was the time th:t you testified befere tte grand jury"


14 v'lasn't it, not th e time you r efm.> cd to ansr/or? A Ttr..t


15 is tte time 1 t os tified.


16 Q Ttat is the time I am referTing to. Now, yOtl say we
17 night before that :,!r. Davis and 1 had a conversation ir"


18 ,,;'hich we talked to you a bJut 7Jr:at your testimony should be,


19 is that right?


a88lli~es a fact not in evidence.


liP. F?Ef'I'FTCKS. ron' t answer th3.t --tho.t is no t tbe tea ti-


self and 1 -rere together ir. the office and '.vent over the


.1
I


and your-D'-·"!C'
,.:4\ J,.'-'b efor e :,i~-.the nie;ht


~e object upor. t~e ground th~t it


You SF~.y tr.at


rr:.ony of tt e "v i t.nes s •


20


21
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24
SUbject of how yeu were to ~testify to the questicns asked


25


26 you?
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1


2


3


UR • FREDERICKS' • That i13 not t1:e tea tirr:ony of the witness.


Tte testimony of tre ',vi tness ie--


I object to tte staterriel1t of counsel.


I


I
4 MR. FRSDF'PICKS' The nier\t after he was sun;rr,oned and


7 san:e time. 1 think we are both right about it.


8 1m. FRELFn leKS. Tha. t is ano ther nja tter •


9 MR. rA'=i'PO'i'," Vie are beth right about it. Q T1"e ni~ht


10 after you were summoned for contempt of court you say


11 !~1l". ravia and yourseJ.f and 1 met in the offi::::e and -;:ent


12 over your testin,ony as to how you should answer these


13 questions1istta.tright? A Yeslsir.


14 Q. 1~o'.v, w=o..s it tre ne xt day trll.t ye'u went befor e the gr and


15 jury, you say, 2.fter tf;:Lt eveninG n:esting? A Wh:::.t d.o


16 you n'.can, that '11<':8 on tre 3:rd?


17 c: Ud yougc before tre grand jury the next day aft-3r the


18 e~Ter:.:;'ng r~;eetir.g you spoke of? A 1 don, t understand your


19 'IDestion.


the 1:a1l1 A BOOH: 932, 1 supposed th.:t Vj~iS yeur office,


evening?tr.e


A 9-v8r in your


th - t· .,18 convers::: lon v;aS;ln


At .~;. rEn:is's office, did you say'?


Well, d.on't 'answ'er it ur:ti1 you do.


between you, i:ir,d


Q. In niY office or WE,S it in ',:1. ~Si.r!'inan's office dOVTn


office.


11 Yes, sir.
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1 you were always.inthere.


2 Q Vbs ttat the nigr.t before y'ou VJent over to testify?


3 A . That \Va.s the n i g'!- t af tc:r ~1 C8..[[,e fr om the grand jury,


4 the tin,s 1 d idn' t ane. ',';er t~ e que? t ior,s •


5 Q Was the next day tr.e day yeu tes~ified? A It was on


6 the tbird dly ~.h::~t 1 testified, of the n:onth.


7 Q Who r~presented you or who was your attorney in answer-


8 ing bef or e tr.e gr and jury '.vh3. t we call a c i ta tion? A You


9 ·)7 as •


10


11


12
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1


2


Q


Q


Ur Scot t di d. that, di dn' t he? A How is that?


Joe Scott prepared the answers, didn't he, before


3 grand jury? A I don't reTIJ,ember 1,fr Scott having anything


4


5


6


7


8


to do with it.


Q, You remember meeting Hr Scott there, don't you? A Now, I
you are getting them things tangled. I heJer met Scott


any time with you people, only the first night before I


vent to the grand jury.


9 Q You had seen u r Scott many times before that? A I had


10 seen him, yes, on the street.


11 Q, You had seen him? A I don,t know what he means.


12 Q lIany times sinc e that time? A He is trying to get


13 that wrong.


14 THE COU ffi' : All you have to do is to answer the question.


that I was subpoenaed to go before th e grand


15 Counsel is not testifying; you are doing that. The ques


16 tion is, have you seen ITr Joseph Scott since that time?


17 A :trever had any conversation with Hr Scott after the


18 first


19 jury.


20 HR DARROW: I asked you if you had seen him. A I had


21 tJeennhim, yes.


22 Q. On tba t nigh t you· ::md Ill' Davis and Er Scott end Ifr
and


23 Harri:man and myself ,,,}.fr Terril~ spent the wening looking


24 up authori ties and talking ,vi th you over in 1,rr Davis' 0 fric e


25 di dn' t we? A -mat evening do you mean? Give me the


26 date you are talking about.
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1 A Nov!, I am spQ aking of the tim e that you went before


2 the grand jury the first time. A The first time, yes.


3 Q And there it was agreed that you should refuse to


4 answer? A yes sir.


night , w asn 't it? Ayes sir.


5


6


7


8


Q


Q


Whic h you did? A yes sir.
•


And that was the matter that we were settling that


Then they asked you some questions after that evening


9 before you went before the grand jUr'J.


----101m FREDERICKS: Who asked you?


mo else was there? A I can't remember anyone out-


When YOl1\vere arrest ed, I beli we, JvTr Davis and Hr


And you wer e t here in th e 0 ffic e wi th th e of fie er ·when


A l{r Davis went over to


1~r Harriman vms there? A I don't think he was in th


And then, of course, you were cited, or served ....·lith a


yes, they asked me qu EOStions.


And you refused to answer? A yes sir.


.rust as we had told you? A just as you toiid me.


Q


the office \'/ith me and gave a check.


side of Mr Davis, you and the officer.


I c arne in? Ayes sir.


chrok, I don,t remember which.


I-Iarriman went over and got you out, 0 r Hr Davis g ave his


paper toapp; ar? A Yes sir.


Q


A


Q


Q


MR DARROW: Before the grand jury -- the gra.l1d jury, or Hr


Ford asked you some questions, the grand jury, didn't they?
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o ffic e wi t h me. .


~ ,Didyou live in the same bUilding with Harrington


while you Yi ere in to\'Vl1? A Not all th e time.


~ :Hot all the time, but much of the time? A About


15 or 16 days.


Q How long were you here altogether? A Six weeks.


~ 6 weeks? A yes.


Q The first part 0 r the last pa rt you .liv'ed? A The


last part.


~ Then, after these questions were asked you ani you re-


fused to answer, you had that meeting withMr Davis and


with me? A yes sir, the first meeting; that was the first


meeting •


Q In th ewening? A Yes.


~ HOVI long were we togeth er? A I should jUdge we were


together about an hour or so, such a matter.


Q An hour or so? A yes.


~ Would you say longer or shorter? A lvright have been


10 minutes longer, or 5 minutes shorter.


Q What was the subj ect of discussion? A The subj ect


\V,as that I should refuse to anSY/er the questions that \~ras


com erned with the case and me having to ask HcUanigal


to change his testimony; that vias the subj set of the talk.


Q HoW, you mean the subject of the talk there was that


you should refuse to answer the questions


asking HcUanigal to change his testimony; is that it?
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Q yes. That whenever that sUbject cmme up you would SG1


you refused to answer. A You told me I shoul d refuse to


on, now.


Q Do you remember it? A I remember these things, but


Q That is what I said, and that is what Ur Davis acquies-


c ed in, did he? A He ']\'Oul d ask me th e qu estion and you


would tell me how to answer.


Q And there you would :refuse t a answer? A Well t hold


aIlsy/er.


sir.


A yes sir.


Q That is, l{r Davis and I told you to refuse to answer;


is that what you mean? A That ms the meaning.


Q That we told you not to anSY/er that question?


A \11,herever it cone erned wi-th th e case when I asked Mc


Uanigal to chang e his testimony I should deny that before


the grand jury.


Q VJhat you mean, you say you shouldr.efuse to answ'er it --


]IR FREDEl1ICY.s: He said he should deny it.


'MR DARROW: Well, now, I obj ec t
>J


Q You fi rst said you ''Jere told to refuse to answer, didn,t


you? A yeS, by you.


Q That evening?A (No response.)


Q That evening? A That fi rst evening, yes.


Q That evening, in the IX' esance of Hr Davis, you S£\Y


YOlFlere told torefuse to answer on that sUbj ect? A yes


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


what are YOll doir;g, tryi~ to get me tangled up on th e
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Let the Vi i tnesd answer.


Let us have the questicr: •


1 o'tiect--V(


pave ::,ou finished your ansNer7


rH'" ~ 'l':' '" •
\..' ••,' ''''- J,. ~ ;


COUR'I' •


'TEE


A You as}: tY8 questi'JD again.


finish his &n3W2r.


if 1 can •


BY MFl. DAT'lpm'~. Q 1 an: tryir,g to get you straightened cut,


is referr ir:g to.


told you hO'N to anSVicr them?,'·· _, A Yes, 6 ir •


TPE C01JR 'T. 'T3.ke. ycur tirrle in answering.


TEE ~Oun T. ..,e~d it again.


and if re doesn't understand 1 will make it plain.


G, And that time you were to re:ufj8 to anS'i.'er tnat q.'ueetioD,


1m. FORD. 'I're witness is enti:led to kno~ ~hich one he


1 ll.lli interferir;ijith 'tin:. u e started to ar.sr;er


llR •


lITE GOTJS'i'. :i::.ve you :ir.ished tbe :.Ans'ueI'?


Q. Now, you knos what 1 am talking about, don t t your,


\'J ere you7 }\ 5011'e 0 f tho s e Clues t ion8 •.


1m. DA'PBm"7' 1 am telling,him 'uhieh one 1 al'n referrir.[; to


!V~.• r:A'R~07;. 1 do no t ',v an t tr.e eour t or the jury to thir.k


Q Well, 1 ~m talking about that question.


!/R. FORD. 1 trink the nitness sho·.."Li be allovu~d to


With yeu ';:hen, as you Btate, he read tl'e quezti:ns ani 1
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1 question and if. he d.ocsn't understand [t specific question


2 t want to rrake it perfectly clear to him, but 1 want an


3 answer to L:iY~lue3tion.


4 TfTE COTin.T • T~~t is wtat 1 am getti~g Tt e c our t 10


6 have the q:uesticn and '.:mswer 0


7 1'8 • rt;n.r;ow. If you cannot find tte:lue;:;tion, ;,"1'. Bepor tor,


8 1 will repe5.t it.


9 THE COt??, 'Perhaps th~t i6 better.


10 MR. F:)'·m. WG VI 01..11 d ;:r ef er to have the que8 tion and answer)


11 as far as it goes.


12 Im DAP'-'OW • 't" (3 B3.i d so tie of th en: •


13 THE COtBT. H~d you finished answering tre ~uestion~


tion you sn.y we told you to l'efuse to '.::.ns-;lsr, is it'?


t't 8 '1U -28 -


trey didn't want


A Well, there


you


'+1 \,; •


1-10"'· +,",,, +- l' ~
.. '. j ,. J , •....1 ~ ;-1. \.I ~


-I-""'e;'O ,.,,:~., '-IU':"St;,·,!:·s br'l"1J... 1'p..... - ............ ,_ ... 0 '"1"" ",v... ~"'e;...l


l~o;v, you are g ettir~g at


First, 1 ~m going to ask you about the ques-


c'rar.P:8 r is tes tin',onv •
~ .


sir.


Y85 •


YOQ
'v ..... ,


tioD you ha~,Te been talkir.g about, 7Jbether


A


u.e to a..'1S'N 191' •


to an3rJer ~.ir;j


A There ',vas questions brung up there tr.at they wJ.nted. r:.e


Mcl{El.nigal to


Nas question,,;, tr::tt you--tr.:"t 'Has l.ls1:ed H.e t'h:;re th,c,t 1


or 'Y'C" ~n3"'er ~,.., t l :'" .. ··'~e -I-\-·a-l- ':>'rpnl''Y'C-?.10..:. ,"" ..;L..I. - ,_ .~... • .. ,:"v 1..... <;;.4;.:.. ~l:-;.J"",\'" J.~o .•


14


15


16


17


18


19


20


21


22


23


24


25
8ho'U1,l ref'.lse to ::.mner before tr.e .:::r::H:d jU!'y, t.hc..t you


told fl.e t~ut a1Jyt~ing tr..<:..t 1 told you to ask Mc~~anig3.1 t
26
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1 a.sk hinl to cr.an~e his testill:ony 1 should not answer that, 1


2 should say, "1 refuse to <.inswer that cluesticn. That dontt


A Viell, 1--


the answers you told me


If that is not plain, 1


·~r} e1' e'"h1 ~03 C


deny of you fLaking that nre':lt.


W2S ~uestionG 1 should deny t~at was ~sked ~e,l 9ho~ld


Q To wt~t? A Threat.


excited or na~vous about it. A 1 ani not.


Q, All '.'ie to)·i you ir. ot!'-er ans~<;ers that :"ie:ht , th':..t is


'the c:ise, '::. V:c;';anig:OJ.1 to change his te3timony.


an h 0 Dr "1 AYe 8, 3 i r •


alII a F.. ge .... tir:[, at r:07.', take your tin~e. A 7;e11 , there


thing tl"a-':car::e up ,':here 1 interfered. 'tIith a state witness


n You are f;erfe,Jtly' CGol? A Yes, sil'
'\, •
r, Just cc)ol if runniLg an engine 100 mil es
"\, as as you were


that 1 W3.S told to toll, to answer that does not concern


~'R n'~<:::''''I,r"'I0~ "e::;d .; + v. Fo""'~ "'an~ . t"" d.•'l • oi-J,ii.., I .'.)" •• ' -,..-\0 .......... , .,..... .,A..- \..A.f't· ll...'S 1 .e:l- •


THE COURT.Q C~n you answer the question?


Q Nc'.':, y"u b~iTe told 1.18 th~lt. 1 don't ',v:.mt you to get


to give to the cour t.


( Amnvar r e o..d • )


told you to rnctl: e any answer?


ti\~ i 11 !La}~ e it [Jl.air. .
1'l,~ FORD. 1 did-n' t .heclr ~ +
lvl1. • J,. ~ .


Q. No."!, 'Nas tteri~ J.r..yt'hing else upon which ;,'0:. p3.vis or 1


cono errl


Q. Y2S. New, ',vil1 you read tb2.t anS1N<;X'.
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1 said that yeu should deny that 1 hadQ. 'rha t who?


1


2


3


Q. I.e t us


a threat,


get tha t r i gh t •


'10 ~ '1... •• ~ r l' ~'I... t ?.. l.. j .. " ,,' b11.


You should deny that 1 had


A Yes, sir.
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r",', "'e 1:co.v.


4 [[,dde a threat agG.lI:st Ortie Mc:1aniEi.::..l? A ¥es.


5 Q Just tell us ~h~t was said onttdt subject, if you can


6 remel:'ber it. If Lot, say you donl t rerr.e:r;1:'21' it. A The


7 thrGat was made by you, the tine you were telling rre about


8 his beir:g arrested for that ;Tlurder trial, you told me to


9 deny that.
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said to you; that is all I want to ]mow; -"vhat was said


tell lots of things that were said.


what Vl0
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1


what we I


Wasn't that


It was said -- I think I


A That vias the meaning 0 f it.


A yes.


So that thE¥ v.ould not be able to contradict your


Well, let us get at that.


That \~s said, I should not say anything up there,


Can you tell an:)rthing else that was said as to what


right?


is that it?


that when you are before the grand jury".


Q


throw out my testimony.


Q


might need you later to testify, and for you to remember


that ,lhen I came out here in the fall that they could not


testi!!1ony you thought you were going to give in th e fall


can explain that and see vlhether I am right: "That Vie


A


nOVI, you hav-e told us that, Mr Behm. now, I have ask-


Q You cannot tell anything now that was said? A I can


about it. A Well, it \vas sai d I should deny the ch erg es


tha t th e court or grand j u17 would bring up to me about


anything I had told UcHanigal about changing his testimony.


your testimony was to be, that is what I am getting at.


ed: was there anything else that either one of us told you


that night to say, or haV'e you .forgotten it? A nO.


There were lots of things said to me, but I cannot bring


anything to a point now to answeer that question.


Q


Q VJhat I am getting at, ur Behm, is to tell me


said that night t9 you on that subj ect. Tell us
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2


Q Well, that is easy. Now, was there anything


told you thl t you should say or should not say?
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else I


If so J what


3 was it that you remember? A Well, I don, t know as I can


4 remember. exactly all.


5 Can you remember anyth~ng el se we told you to say or


6 not to say? A Yes, I knOVl you jumped onto me wery time


7 I said 6lerything that Iilidn't just suit you; I said that --


8 Do you remember 'Tlhat I jumped onto you about? A yes.


9 When I didn't get the answer to <pestions right.


10 Q ];Tr Davis jumped on you, too? A No, you did.


11 Q Have you wen told to say I did all th e talking? A He


12 asked me the questions and you told me how to answer them.


13 Did he say anything at all? A Not very much; you


14 done the talking.


15


16


17


Q,


A


Did he ask questions from a p8IEl r or from hims elf?


From himself.


Did he ask them from a paper at all? A No sir; not


18 as I can remember of.


tions that were askai you before and your ansvlers?


Did he read to you the paJS r that contained the quew-


about? J"ust 'what was it, or vm.at anSYler? A 'Nell, there


were a great many of them.
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A not as I remember of.


'What question is there that anybody jump ed onto you


one question I went to ask -- I was asked how I should


vihat one do you remember of? A 'Well, whm I wentQ


26


25







that.


lfanig al to chang e ,his testimony, wh at '1Jvould you say?


I said, "Well, I don,t knowEK8ctlywhat to say II , I said


1


2


3


4


answer it, now, 'if they should ask you, if you
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asked Mc ·1


5 Q, yes. A Well, you WOlll d s BY, "Yoll"\;vant to say that


6 you never said any such a thin..~. II


7 Q Hadn't you told this jury at least half a dozen times


8 that what we told you at that time was to refuse to answer?


9 A You told me to refuse to answer any qu estion that was


10


11


concerned with lJTcHanigal, what he told me or what you told


me to t ell him.


12 Q And you said that to this jury a half a dozen times,


13 haven't you, alreadY? A That was the whole part of that


14 conversation.


don't know of any particular one.


you \".ere to re fuse to answer or to answer wrong? A I


right?


Il!hat? A I don,t know of any particul ar answer and


Before the grand jury, yes.A


You vonld refus e to answer any suc h ques ti ons, is that


Yes. Now, was there any otheerquestion you think of


Q


Q


Q
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21 qu estion.


respons e. )


\!hat matter do you mean?


How long have you been thinking about this matter?


A Well, I have been thinkingYour testimony here?


HoV! long have youteen thinking about this? A (No
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about it a goo d ·,'{hi1e.


Q. How many peop~ e have you talked with about it? A I


don't know as I talked with anybody about it.


Q Talked to nobody? A. To nobody.


Q Talk to ei ther c ounsel.h ere? A I talked to conns e1


here wh En I first corne.


Q Talked to 1:Lr Earring t on? A No, not in pa rticu1 ar.


Q. Mr SUllivan? A Nothing particular.


Q Have you talked to them abOllt this testimony? A No


sir, not before the grand ju~ testimony.


Q Nr Keetch? A No sir.
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1 told them it was.


call to 1"[,y n: ir..d •


A Just a


A (No response.)


Do yeu think of any other questions we told


you have read this testin,ony, haven't you?


€nQ that.


~ Well, what else?


little, 1 taU'ed to theIL, they :isked if t~at Vias right ar..d


;,ffi • FDRr. Tl: c wi tness is tr ying to.


A There is no questi:.n now in particular 1 can just


you? A What is thu t?


Q After that tin:e you. went before the grand jury?


A Yes, ell.


Q. But you h:ive. talked to !.:r. Fr i2der 1c1::u and ;,;;. Ford. a.nd.


Q no. You \'lent, after that, before the grand jury, clLtn't


Q. If you CCl.nr:ot think cf any others, say so'..~,nd that \'lill


Q Do you ihink of any?


q, Ttey told you it 7:as right? A 1 told them it was


r igb t •


Q, You bave read this testimony? .A Yes, sir.


Q Fow many times? A Only once.


Q How long have you thought about it, tow many d~Y6?


A Sinoe last Friday, 1 think.


Q And that is the only question yeu C2..n think of that


we told you to refUGe to answer, is it, eit~er one of us?


A No, there '.vere sever3.1 otbern.
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1 THE COURT. 1 didn't understand thatrl~ue8tion.


2 MR. DARR01\'. 1 mean, after that, you VI ent 'tefore tte


3 grand jury '1


4 A Y;?,s, sir •


5 TEE COURT. All l' igh t •


6 Q Y,')u dropped in a f·e·": rilinutes : you said, at illy office,


7 in the morning? A Yes, sir.


8 Q Ar:d the instructi:;ns were the same ther,..,? A Just the


10 ~ And w'hen you went before the grand jury they asked


11 you a lot of ques tiOT:S that :had no t been asked befor e,


12 didn't they? A Sornethir.g similar to them, yes.
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Q What? A About tte S~llie.


,~ Didn 1 t they ask you a gr eat many ques ti or:s that had


not been asked before? A Well, they did after we talked


arounci •


Q And had net been thougMof before or discussed before,


didn't they?· A Sane of t.'hem.


Q, lIm'!, this exhiti t 21 '.'.'1:1ich tas 'been shown you ,~onsists


of 12 pages \i'h ich contains the ques tiona and answers yuu


made ':The n you refus ed to ans'.\' er, ar en1 t they, 12 pages 7


Tt068 were the Questions and ans~era ~here you refu3ed to


i
I
i
I
I
i


I
I


• I
1


I


I


Q Before \"ie tad 't;rat ne eting? A Yes, air.
23


24


ansv; cr 7 A


25
Q. T:-.8 doculJ.ent introJ.uced, of Au[.ust 3rd, after tr.at ncet-


26
ing, which I hold in my hand, contains 103 pages.
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1 THE COURT' ~Tot. introduced. Marked for identification.


2 Il.?iWarroil:. Y88, that iG right, marked for identification.


3 Q 1 said of August 3rd, 1911. That 8ontl1ins 103 pages,


5 !i~. FORD. We o"oject to that; the document itself is the


6 best evidence.


7 MR. APPEL' He said he read it.


8 MR. FORD. Let rr:e lr.ake my o'bjection-·-l object, the document


9 i taelf is the best evidence as to t'r.e nwrber of pages it


10 can tains •


11 PY MR. tAnno:v. Q You ha'l'c read it, ra'Jen't you? A 1


12 rave read it OYf.H, yes.


13 Q Do you know about row many pages there are? A No, 1


MR • DAFirOV-'· Let us hn:;e tbe docun;ent.


TEE CLERK. '.~:'. Fr edar i c ks took i t a'.~' ay •


obj ection.1
i


I
'\
I


1
I
I


I
i


document, isn't it?


question and 1


the


i s t b 3. t r:.i. gh t ?


This is


t!:e Witness?


would like to huve a ruling on this


1 didn't intend to run against the ruling.


1 as s un:e d tb e ques ti cn W J.S wi thdr :iwn.


You used anothe£


ile


COURT.


F()RD.


1 3C ow it to


THE COURT.


didr:' t leak at tbe pages.


BY r-':R. Darr O'N •


MR. DAP? OW •


Withdre·.v that q,uestion,
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25 r.?. DA'S'?'JJ:' This 10 U copy of i t, t~is book 1 ~old


in ny t3.nd is a copy of th e dccun.er. t wtiab Y! 2.8 i;Jf, 0\'; rl to26
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1 you, which you fiAaid 'you have read a nunber of times.


2 A Not a nurtber of times, 1 read it over once.


3 Q, Qnc e only. Now, you said ,you read it over once?


4 A Only once.


5 QHow many pages QO you thi~k ttat contains! Al dontt


6 know.


7 Q Wi]l yeu look at it and see?


8 MR. FORD. We object to that as irrelevant ar,dicrfJ'3.terial,


9 it is 3. mere matter of observation, of wti:::h the record


10 itself is the best evidence.


11 THE COURT. Objection overruled.


12 MR. DARROW. Q. l:ook at it and see, if you please, 103--


13 . MR. FORD. Just a mon.ent, we object to that on t!1e ground


14 the ~ocumant itself is tte best evidence as to how many


15 p:lges it contains.


16 com T • Objection overruled.


17 MR. DA!1FOW. Q How [Lany 7 'lhe cour t says you F..ay an8\'J er •


18 A Yes, that i3 the 880mB one.


19 Q. 1 G:.l.Y, ho": IT.any pages,are theT::? A Viell, 1 didn't look


20 a t tt e 1as t p age.


21 TFE COD?T. Y:ell, leok and see.


22


23


24


25


[tR. DA'i?OYI. Lool~ aguin.


MR • FORD· "'ie ot j ee t to it on the groun1 it is callir:g for


a conclusion of tte 'uitness. It is correctly nun.'tcred and.


the d.ocur~!er... t speaks for itself.


26
MP • ArrEt. The d08u:ent is not in evidence.
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1 lIB. FORD. That .ma.kes no ciifferenoe 'ivhether it is in or


2 out of evidence.


3 THE COURT. Objection overruled.


4 un • Ford. You can ofter it in evidenoe if you want to.


5 MR • Art'EL. You rr,ust think we ar e babies.
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6
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A 103.


THIE OOURT: 'What is the ansv·ler?


MR DARROW: 103.


A 103.


l[R FORD: I move that the answer be stricken out on the


ground it is not the best evidence. The document itself


is the best widence, and if th e.J' want to offer it, it


will app ear in evidenc e.


THE COURT: The motion to strike out is denied.


UR DARROY1: So the docmnent that contained the qu estions


which we had before us the night you and 1[r Davi s and, I


met had 12 I'C\ges, and when you went before the grand


jury th e qu estions and answers covered 103 p~es; th at is


right, i sn t tit?


:MR FORD: "17e make obj retion to that on the ground the


question is argumentative, and'of course, the answers are


inserted and the document would be a great deal longer,


but, at any rate, the question is purely argumentative,


and speculative.


THE COURT: Yes J I think it is. It is adj ouming time


nO\7, lrr Darrow. Obj ec tion sustained.


}\~R APPEIJ: The objection is sustained?


TEE COUH.T: Obj ection sustained.


l'[R APF:EL: We take an exc ept ion.


THE COURr: Gentlemen of the jury, we are about to


a:lj oum. (.Tury aimonish 00.) Th e court will adj oum


until 10 o'clock tomorrow morning.
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1 HR DARROW: I would like to hwe the witness instructed


2 not to talk to anybody or to read any documents.


3 UR roTID: I dont,t think he should do anything of th e kind.


4 THE COURT: Mr Ford, the qu estion is . before the court.


5 IfR FORD: VIe ask that the jury be excused before th at mat-
•


6 t er is ruled upon.


7 THE COUHT: The jUr.l may retire.


8 UR FORD: nOVi, your Honor, if th e counsel desi res to h we


9 the witness ins t ruc ted he shoul d no t talk wi th any per-


10 snns other than the District Attorney or his resistants,


11 we have no obj ection.


12 :rR ROGERS: Oh, no.


13 liR roRD: But \ve certainly have a right to talk to him at


14 any time we please, for our ovm information and r.;u:hdanc e.


15 UR APPEL: He is a Ylitness before the court. We are in


16 the midst of this c ross-exam.ination and what they iTJOuld


17 not be penni tted to do if the wi tness were on the stand


18 they should not be permitted to do While the witB'eSS is


19 undercross-exa'l1lination. That should be fair.


20 (Discussion.)


21
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THE COURr: I will have to dispose 0 f this matter, gentle


ment, and I want to s~ in doing so, I just said I feel


reluctant to make any order, but I doubt the right of the


court to make a limited order, and I do think that-the de


fendant h ere has a right to. proc eed, particularly in the


eminently fair manner that he has proceeded '!lith the cross


examination of this vlitness, he has a right to proceed


vvi th that cross-examination to completion without the wi t


ness discussing histestimony or what it may be, or what it


has been, with any other person, and this without any


modificiation.ffihestatement heretofore made that before re


direct examination comes in, if it is desirable that he


should be interviewed by the District Attorne-,f, all veTlJ


well, but I am going to admonish the \ritness at this time


and direct him not to talk to - any person whatever, whom


soever, in regard to vnat his testimony has been here this


afternoon or what it will be tomorrow on further cross


eoc~nination until such reasonable time as the cross-examina


tion may close.


UR FORD: I would like t 0 S~,f in th e pr esenc e of th e


court, to be fair vlith the court, I would like to instruct


Mr :Behm to be at our office at 9 o'clock so I can inter


vi ew him if I desi re. I \~'aIl t to Self in the pr es enc e 0 f


the court --


THE CaURI.': l~r Ford ,


?':"R FORD: If there is any occasion arises tomorroW'momi
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1 at 9 0 'clock which I desire to talk wi th Hr Behm about any


2 matter of this case t I still am of th e opinion that I have


3 tha t right to do so.


4 TEE COURT: You will b ear in mind th e e.d.moni tion. The


5 court will now adjourn until tomorrow morni~ at 10


6 0 'clock.


7
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I 1 ~u1y 3rd, 1912. 2 o'clock P.M.


jIU4


2 Defendant in court with counsel.


3


4 NEWM:,AN ESSICK on th e stan d for furth er


5 di rec t ex:aminati on •


6 • THE COURT: Are you ready to proceed, gentlemen?. .
7 llR ROGERS: We \vant ed Mr Appel.


8 THE COUR[': It We will we,i t a moment.


9 },{R ROGERS: Go ahead.


10 THE COURT:Q, All right. llr Rogers says he is ready to
"-


11 I proceed.


12 I MR FORD: Mr Essick, I will ask yon to look on th ese sheets


in the colttmn headed October 6, 1911 • and attract your


an<i ask you to state what that mark is and what signifi


cance it has, if any?


MR ROGERS: Objected to as incompetent, irrelevant and


immaterial; calling for a conclusion or opinion, and no


fOttndation laid and hearsay.


13


14 I
151


I
16 I


171
18


19


attention to a
/


,.. mark made in red ink on the docum ent ~


20 THE COURT: Obj ection overruled.


21 MR ROGERS: Exc epti oh.


22 A The red ink ent~ is the initials of the bookkeeper


23 who balanced that account that night and checked it as __~


24 being correct.


251m FORD: What, if anything, does it indicate with re


26 gard to the checks presented against the account up to







1 that time?


2 MR ROGERS: Obj ected to as calling for a conclusion or op-


3


4


5


6


imion, no fOtUldation laid, incompetent, irrel~ant and


innnatefial.


THE COURT: Obj ection overruled•
•
MR ROGERS: Exc eption.


7 A It indicates that the account has been balanced and


8 all checks and entries of that account f01Uld correct.


9 MR FORD: At the time that balance is s truck and that mark


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


261
I
I


is made'-- or, at the time that balance was struck and that


mark was made, what, if anythih g did it indicate vrlth


regard to the presenc e of th e bank book of th e depositor


in the bank, and the desire to have it balanced and the


ch~ks return eel?


MR ROGERS: . Objected to as incompetent, irrelevant and im


material and not the best widence, no foundation laid.
, .


THE COURT: Obj ection overruled.


lIR ROGERS: Exc eption.


A Not conclusive evidence that the passbook was left,


but it probably was. We often balance accounts without


. the passbook being left.


MR BOGE'RS: Wai t a moment.


UR FORD: That may be stricken out, if you desire.


THE COURT: Strike it out.


!,m FORD: Have you any record of the lJank book being re


turned?
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1 MR ROGERS: The same obj ection as last made.


2 Tlffi COURT: OVer ruled., Mr Ford, you may confer wi th th e


3 witness, if you desire to, but yOll should first ask per-


4 mission.


5


6


7


1m FORD: What I asked him for privately
•
mHE COURT: YOll are at liberty to do so, but you must


ask permission before you do so, 11'0~ will all underst and


8 precisely what is being done. V.hat is th e question -now?


9


10


l,rR FORD: I ask that permission. There is no question'


pending before th e court.


11 I THE COURT: All right, you may confer with the witness.
I


12 I :ME FORD: I am informed by the witness that to get the


13


14


15


16


17


18


19


20


21


22


23


24


receipts for bank books that h8\Te been balanced and indi


c ati~ that the books have been returned, will take some


little time to hunt for. perhans counsel is willing to


stipulate wi thont making that search that the bank book


was returned, and all checks returned against that ac-


count.


~{R 'ROGERS: We offered to do some stipulating. We offer


ed to stipnlate everything that counsel is desiring to


prove, or seemingly desiring to prove, and he refused t.the


stipulation, and, under the circumstances, we don,t feel


like stipulati~ a part of his case and we refuse. Let


him prove it.


UR FORD:


lation.


If the court please, I did not refuse any


I simply indic ated to th e court that I did
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1 think his stipulation was broad enough to cover all that


2 we sought, to prove by. this record this morning.


3 1m ?DARROW: Your Honor,'~ offered to stipulate every-


4 I thing they stated and further asked them if there was any-


5 thing else •


6


7


•THE COURT: That is quite true.


MR DARROW: If they want to take this time, it isn't we


8 who are doing it.


9 YR FORD: If the court please, there are certain teclmical


10 requiraments within the law with regard to corporations whm


11 requires certain things to be proved by testimony and not


12 by stipulation.


13 1.{R DARROW: There isn't anything in the IBM requiring eny-


14 thing of this sort to be proven in testimony. The stipu-


15 I lation covers it.


16 THE COURT: The court is not going to direct the District


17 Attorney how to prewent his case. The statement made by


Ur Darrow at this time is entirely inlCcordance with the


rec 0 rd thi s mo ming •.
MR FORD: Attracting yourattention to the column headed I


~
I


October 6th, 1911, and particularly to the figures I
"1000" in th e first sub-column of th e main column on that~


page, and between the 4th and 5th lines drawn laterally', "I


across the p2ge from the bottom, I will ask you what, if~


anything, the figure "1000" indicates on that page? '


1!R ROGERS: Obj ected to as im omp3 tent, irrel9Jiant and
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1


2


3


immaterial, calling for a conclusion or opinion, not the


best evidence, not made tIy the witn eas, anything purport


ed to be made by him, nor any foundation laid.


4 THE COURI.': Overrul ad.


10. /' Q C' .And upon a c hook signed by • S. Darrow, Trustee?


A Yes sir.tee?


MR ROGERS: Exc ept ion.
-'"
A Indicates that there '\/vas a check for $1000 paid


/ against. th~t account on that day. ~,•.,.


MR FORD: Paid against the account of C. S. Darrow,' Trus- ,~


~~~


U
~
'"


5


6


7


8


9 '


11
I


12


13


14
I


15 I


16


17


18


19


20


21


22


23


24


125


261


I
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MR. APPEL. Wait a moment--we object upon the ground that


is not the way to prove the signature of a witness; it is


incompetent, irrelevant and immateria1 and no foundation


laid for proving the account, it appearing now from the


tes timony of th e witness that he was not the keeper of th e


MR. ROGERS. 1 call your Honor's attention to the fact


that he doesn't ask him if there was a check paid on that15


1


2


3


4


5


6 •account, and the only person that can prove the correctness
7 of it is the one who keeps the account or the one who


8 may know the facts upon which the entry was· made.


9 ~HE COlmT. ~verruled.


10 MR. APPEL. We except.


11 A Please read the question.


12 (Last question read by the reporter. )


13 \ A Yes, sir.


14


2s


evidence.


date, simply sa~ what does the mark indicate.


MR. FORD· That is true.


MR. ROGERS. What the mark indicates cer tainly cannot be


MR • FORD. Q Do you know whether or not that check--the


cheek for $1000 indicated by that entry is now in the


ession of ycur bank?


MR. APPEL. We 0 bj ect upon tte ground it is incoDlpeten t,


irrelevant and imrr,aterial for any purpose whatsoever, tha t


it assumes a fact rot testified to by tre witness, that·


assurres that the check of !'tir. Darrow was paid for $1000 a26


25


16


17


18


19


20
}


21


22


23


24
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the witness has not been shown to have any knowledge


Ci What, if anything, has been done wi tr.. that check? fit';:·=-r=:;!~


MR • APPEL. We object to that upon the same grounds stated,


and upon the further ground that no foundation has been


laid for the introduction of the evidence of the Witness


dI . '%A C. S.--


The same objection.


FORD. Q To whom?


ROGERS.


A


upon that SUbject.


THE COURT. Objection overruled.


MR· APPEL· We except.


Returned With all the other checks.


THE COURT· Overrul ed •


MR • APPEL. We except.


A What is the question again?


(Last question read by tpe reporter. )


A It is not.


I


in re~erence~to the signature on the check, the check i tselfl
I


has not been produced in evidence. He has been asked I


about an instrument not before the witness, not tendered,


under the provisions of the code, to the defense; incofu~


• petent, irrelevant and irnmater ial.


21


19
20;/ MR.


MR.


1


2


3


4


5


6


7


8


9


10


P 11


12


13


14


15


16 I
17


18


22 A Excus e rre.


23 THE COUR T. Objection overruled.


MR. FORD· We now offer in evidence


24~/ A C. S. Darrow, Trustee. _ ...-----~------~.--


the offer for jus t a moment.
25


26







1 / MR. FORD. Q


2 of these two


3"711, I
1 attract your attention to the larger Sheet~


sheets, and particularly to the words opposite


3 the numeral 25 on the left hand side of the page and to the


4\ entries across the page opposite those figures, also to


5 entries on the second of these two docureents, which is


6 ,'marked at the top Wi th the words, "46" to the entr ies


7 oppos i te the figures "25" throughout that page and ask


8 if all of those items refer to transactions had concerning


9 the account of C. S. Darrow, Trustee?


10 MR· APPEL· Wai t a moment--we object to that question on the


11 ground no foundation has been laid for the purpose of provi _


12 the account or the correctness of the account by the witness'


13 that it appears in evidence he did not make the account and


14 it does not appear that he knows tl-e facts upon which the'


15 account was made, therefore, he is incompeten t to testify


16 to the correctness of it; upon the further ground it is


.!
t


17 incompetent, irrelevant and ilnmaterial for any purposes \


18 and hearsay.


!IIi • APPEL. We elic ept.20


19


21


THE COURT.


A yes.


Objection overruled.


22 / MR • FORD. We now offer in evidence these two documents


23 '
as exhibit 36. We offer that por tien of the documents


24 containing the i terns test if ie d to by the Witness. -
25


lIR • APPEL' We obj ect to it on tbe ground it is incompeten t,


26
irrelevant and imrraterial; no foundat ien has been laid







13 / Q What are they?


9 (rocument Dlarked. )


10 MR • FORD. Q I hand to you four slips of paper which 1


1


2


3


4


5


6


7


8


11


12 I
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the introduction of the n~tter offered in eVidence, that


it has not been proven correct or to be correct by the


keeper or the maker of the account or by any person


having actual knowledge of the facts; incorrpetent,


irrelevant and immaterial for any purposes, no foundation


laid.


THE COURT· Objection overruled.


MR· APPEL. We except.


have shown to the defendant in this case. Did you


ever see them before? A Yes, sir.


14 MR· ROGERS. We object to that question on the ground it


15 calls for a conclusion or opinion; incompetent, irrelevant


16 and imrraterial; no foundation laid; not the best evi-


17 dence.


18 THE COURT· Objection overruled.


19 MR • ROGERS. Exception.


20;." A They are lists of items received through the clearing


21;/ house onthe 6th of Last October from the First National


22 Bank.


23;/ Q Of Los Angeles? A Of Los Angeles.


24 Q And by the term "i terr,s" you used in ycur answer, is


25 that a technical term used in banking?


26 MR. APPEL· We obj ec t to tha.t as immatar ial •







These items?
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1 TEE COURT' Objection overruled.


2 MR • APPEL. We except.


3 MR • ROGERS· May 1 inquire if the wi tnesa madethose him-


4 a elf?


5 THE COURT· Yes, ask him.


6 • MR • ROGERS.Q Did you make those yourself? A


7 Q yea. A No, sir •


8 MR· ROGERS· Then, what are we getting here, not even the


9 man that made them?


10 MR. FORD. Just a moment--


II THE COURT. What is the objection?


12 I MR. ROGERS· We object to it as not the best evidence;
I


13 1 incompetent, irrelevant and irnrr:ater ial; no foundation laid.


14
1


15
1


16 I
17


18
1


19


20


21


22


23


24


25


26







1 MR FORD: The witness testified, if your Honor please,


2 that he was the cashier and tha t all of these docum ents


3 were made under his directions by his employes, and he


4 I knows them to be offIcial records of the bank, kept by


5 the bank in th e ordinary course of business.


6 • 1m ROGERS: The case of people 2gainst Blackman, 137 Cal.,


7


8


9


10


11
I


~
12 I
13 I


;
I 14


15 I
16 1


17


18


19


20


21


22


23


24


25


26 I


I


if your Honor please, is all the citation necess~ under


such circumstances.


MR FORD: We will produce the man who made them, also,


your Honor.


MR APPEL: That would not justify them in introducing a


Witness who has no personal knowledge of those things.


As I understand the general tule,it is, an account can


be proven by a person who made it, mo knows the correct


ness of it, mo knows what is meant by the figures


by a system of bookkeeping a third person, because he


knows the system of bookkeeping is not qualified to tes-


tify concerning the correctness 0 f the account.


THE COURT: The witness testified, it is true, this morn


ing that certain papers he had, were made under his super


vision, but he has hot so testified in regard to the docu


ments now shown him.


I{R FORD: Perhaps th at is<:torrect. Perhaps! made a rnis-'


statement in that regard.


THE COURT: The obj action is sustained.


1m FORD: I have asked him if he lmew 'what they were; I







3715


1 have not asked to int roduc e them, but simply "'rished to


2 have them identifi eO. for the purpose of preliminary


3 ],m ROGERS: I move to s trike out the answer as a conclu


4 I sion, and it has developed it is not the best evidence,


5 incompetent, no founi ation laid•


•6 T?..E COURT: The foundation is not laid and the answer is


7 stricken ou t.


8 ],fR ]OW: Read the last question.


9 (Last question read.)


10 ],{R roGERS: I did not refer to that. I referred to the an-


11 swer to th e question "What are they".


12 THE COURi': yes, that is the answer I had in mind.


13 Stricken out on the ground no foundation is leid.


14 MR ROGERS: We have offered to stipulate to the cor-


time.


M'R FORD: . There is no need of' going into that again.


rectness of the account. We stand ready to save this jurylS15
I


~~ I


18 1m ROGERS: TO show that the checks were paid, and to


19 stipulate to werything truthful about that rocount in.
20 every way. NoW, if COlIDselwants to waste a 'whole afternoon


21 in fussing arolmd \"li th these things, he is doing it at his


22 own risk and peril of error and over objection. If your


If counsel will permit th e VIi tness


Honor pleases, we renew our offer to stipul ate to any


thing truthful to that rocount in the Commercial National


Bank to which yr Essick can truthfully.t estify.


MR FREDERICKS:


23


24


25


26 I
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1 testify--


2 1lR APPEL: He is not competent to testify.


3 MR ROGERS: We. do not like to have a steam roll er run over


4 I us.


5 THE COURT: Now, gentlemen, proceed•.
6 • MR FOrm: Referring now to the documentsyou now hold in


7 your hand, do you lalow by Whom they were made?


8 MRROGERS: Of your own knowledge, of course? A No sir.


9 MR FORD: Do you know in what department they were made?


10 YR ROGERS: The same obj ection, it. is incompetent, and if
-


11 he doesn't know by whom they were made, how does he know


12 in what department they were made?


13 MRDARROW: I think they might find that out uutside of th3


14 court room, and they should not take up everybody's time
I


15 investigating those things.


16 MR. ROGERS: We object to it on the ground it is incompe-


17 tent, irrelevant and innnaterial; no foundation laid; not


18 the best evidenc e. yr Essick does not know Who made


19 them, and how can he know in vmose department they were
-


20 made?


21 THE COURT: Obj ection sustained.


22 }!R FORD: If the court please, a banker who has testified


23 that he knows the employes who are working under his di-


24 rections, wouldcertain1y know in what department they were


25 made. Withdraw the question


26r~ Are th e papers whic h you


I


for a moment.


hold in your hands a part
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1 the fil es of th e bank, kept by the bank in th e 0 rdinary


2 course of business and. made in that bank on th e 6th day


3 of Bctober, 19l1?


4 1 MR .APPEL: Weobj ect to the question on the ground it is


5 incompetent, irrelevant; no foundation has been laid;


6 and upon the further ground that the witness has testified


7 that he does not know who made them, th erefore, he cannot


8 state in what department thE:y~re made or by whom they


9 ~re made, or whether they are in f ac t, of ficial records


10 of the bank, and if they were official records of the bank


11 they cannot prove themselves, inasmuch as they are not


12 document s whic h are made by law admissible in evidenc e as


13 official records.


14 MR FORD: Records kept by a bank in ordinary course of,


busin ess, are presumed under the law, to be correct.
- ,


MR APPEL: But not in a criminal case.


17 THE COURL': The question here is whether or not he knows


18 these papers are official r ecorcls.


1I.R ROGERS:· We are wasting time and wearing out this jury


a lot of fussing that can well be avoided.


19


20


21


22


23


24


25


26


1lR FREDERICKS: Then why do you make the obj ection?
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MR. ROGERS. Because, if your Honor pleases, if they wont


take a stipulation, if fu ey insist on proving it, if they


want to worry and wear out and take your Honor's tiffie,


let them do it by legal methods. They do not know how, if


your Honor pleases, and they have not known how all the time


·they have been examining this witness.


Read the question.


Objection sustained.


Q Do ycu know whether or not they are a part


THE COURT. Now, Mr. Rogers.


(Question read. )


THE COURT·


MR • FORD.


of the records of the bank made in the ordinary course of


business on the 6th day of October, 1911, and kept inthe


bank since that time as a part of the records


MR. ROGERS. Of 1}1.~ witness's own know} edge, I take it.


THE COURT. That is the question, does he know.


MR. ROGERS. Of hie own knowledge.


THE COURT. That question should be yes or no; you know or


you do not know, one or the other-


A May it please the court, part of that question ..


the answer would be yes and part of the answer no, if 1


explain.


THE COURT. Read the question again ::lnd aee if it isneces


sary to make an explanat ion.


(Last question read by the reporter. )


A 1 can only repeat, your Honor, part is yea and part


no.
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THE COURT· All right. What part is yes?


when those were made? A No, sir.


through the clearing house. These were not made in our
•


You don't know whether they


You were not in the First National Bankask a question?


bank, they were made inthe First National Bank.


MR. ROGERS. If your Honor please, 1 submit, if 1 may


Q You didn't see them made?


were made there or somewhere else, except what appears on


. them, isn't that true? A Is that the ques tiQ1 '?


THE COURT· Yef} that is the question.


1


I
7


8


9


10


11


121
13


You were not in the First National Bank on that day?


A What is the question.Isn't that true?Q


No, sir.A


14 II MR. ROGERS.


15 i . Q
I


16 .


17


18


19


20 I)


21


22


Q And you didn't see them made? A No, sir.


Q All you are testifying to is just the statement, isn't


that so? A 1 am testifyirg that these carre in a sealed


envelope from the First National Bank.


Q Did you see them come from that bank? A No, sir.


Q Did you see them placed in a sealed envelope in the


23 First National Bank? A No, air·


24 Q Did you open them yourself? A No, sir.


25 MR. FORD. Q Were these documents received in a package


26 containing the checks corresponding with these items and
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purporting to come from the First National Bank on the 6th


day of October) 1911?


MR. APPEL. Your Honor, the witness says he didn't receive


them, didn't get them. Now, we object to that because the


foundation for him t~stifying in reference to that is clean


out of the record. It is e1ilJlinated; he don't know; he


has no personal knowledge of ttose things. He might as


well give an opinion or conclusion, it is true, from.a


custom and system of the bank, but in this kind of cases, i


must be absolute knowledge of the witness. A man in tre


course of business might as weI1 testify that in his opinio


this is all right, but that would be very hearsay,. from


what he has been told, from the mere fact of seeing them


there, something of that kind, but he certainly :i3 not


competent to testify to that.


MR • FORD. If the Court please, 1 desire to show by this


wi tness--


MR • ROGERS. We object to any offer of proof. The


Supreme Court of this state said that the DistDict Attorney


has no right to make an offer to prove what his Witness


has been held incompetent to prove.


MR • FORD. 1 am not going to offer. 1 am stating the


object to the court in order that the court may rule on it.


in the ligh t of that obj ect •


UR • ROGERS. Exception.


MR. FORD. We purpose to prove, the Court please, that
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he was the manager of that bank and all those departments,


expert with and familiar with the operations of that depart


ment, and that he has nade examination of all the records


of that bank and from that examination the bank records


show, whether they be true or false, that will be a matter


to be connected up by other testimony, the bank records


show that the thousand dollar check drawn against the accou t
I


of C. S. Darrow Trustee, came to the bank enclosed with


this list of items from the First National Bank on that


day, and we have already secured in evidence the testirrony


of WJ. Franklin that he did deposit a check in the First


National Bank signed by Mr. Darrow, or M4 Darrow had written


it out and given it to him
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1


That he deposi ted it in the First National Bank. and that


it was drawn on some oth er bank afid th e testimony 0 f Mr


Essick already shows that the c heck of $1000 was dra\m


against the account of Mr Darrow, or C. S. Darrow, Trus


tee, on th e 6th day of October. 1911. and we now wish to


show by the wi tness that he has examined the books and


7 records of hisb ank. It makes no difference Vlhether they


8 were made by him. if these records were made outside. of


9 the bank and came enclosed with e list of items, he can


10 state that fact •
. He has


11 THE COU~: /(' Stated it.
I


12 I 1m FORD: Then we Vlill put on other witnesses to show that


13 the i tern referred to -- v: e will put on wi tnesses from th e


14 First National :Bank to show that vvas the one that was sent


15 on to this bank.


16 1m ROGEi~S : yr Darrow offered to stipulate, if your Honor


I


I
theyare taking up this time, either killiI1B, deliberately, I


- I


ior motive and soma unlmovm reason, if your Honor please.


here wi th e lot of adding machine slips coming from cl ear-


or for some other reason. and they are fussing arounl


21 I
22


23


17 please. tha t the check for $1000 to lfr Franklin \Vas dra'\\n


18 against the COntrnarcial National Bank md was charged again t


19 his account and paid by that bank. NOW, for some ulter-


20


24 ir..g house No .3. That is the number of th e Commercial


Natiol1\al,' Bbnk wi th the clearing house.


THE COUHT: I an going to sustain the obj ection. Ob-
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j ~tion sustained to the present form of the question.


:MR FORD: Referring now to the items which you hold in


your hand -- I will ask you -- calling your ~tention


to four $1000 -- four places where the figure "1000"


occurs, I Will ask you if on that day your bank received. -


four checks fram. th e First National Bank, each for the


sum of $lOOO?


MR ROGERS: That is obj ec ted .to upon the ground that' th e


wi tness has no right to refer to th e document, they haVing


been rejected in evidence, no foundation for them, they


are not made by him or under his direction or with his


knowledge, no foundation has been laid, incompetent, ir


relevant and immaterial, and~ again offer tostipulat e as
•


we have heretofore indicated in order to save time and


trouble for. this ju:ry.


MR FORD: If the court please, we haven't Y'Ei, offered the


document. We are t:rying to get all " that the witn ass
I


knows about the docummt, end when the prOp:lr time comes,


we will introduce them, :if theyare admissible.


:MR ROGERS: One cannot refresh his recollection


MR FORD: With regard to th e other proposition, thEir sti
-


ulation, VIe rec;ard, Whether we are right or wrong, it


matters not, we are thoroughly satisfied the law requires
-


us to put in this feet by testimony. Now, we may be wrong


in entertaining that vievr, but entertaining that


will be useless for couns el to or fer further stipulation
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in regard to that matter, and if the matter is of no im


portance to them. md they desire to save time) they c an do


so by withholding their obj ections and I will state here


that our only obj ect is such as the figures themselves.
indic~te, and that there is no other ulterior object.


Our only motive is our beliEjl~ that under the law we must


int roduc e this matter by testimony.


MR ROGERS: Then, if counsel will produce proper testi


mony in l~al fashion. if your Honor please, and he will


do it directly, we will not obj ect, but we do obj rot to


the manner of its introduction and to introducing it by


incompetent proof and proof for which there is no founda


tion. We stand ready at any time when the prop er evidenc e


is brought fowward toa1mit it. if theYVlmlt the evidence


admitted, if they wontt take our stipulation. I never


heard of a law that a stipulation. solemnly made in op En


court. would not bind. but there may be some such Imr.
f


MR FREDERICKS: There is a lavv that an accomplice is to be


corroborated by testimony. There is a law no man can be


convicted ex:cept by sworn testimony of \vitnesses; that is


a constitutional law.


MR APPEL: And those docmnents which are offered in


evidence is directly against the proposition stated by Mr


Fredericks himself.


THE COUR!.': Read the question. (Discussion.)


(Last question read by thOe reporter.)







3725


1 i· THE COURT: O'bj ec t ion OJ errul ed. A No.


2 MR FORD: How many entries 11000 entries are there there.


3 MR APPEL: Wait a moment. We object upon the ground


4 there is no foundation laid. He is asking him concerning


5 the contents of an instrument \\h.ich are not inaridence,


I


6


7


•is mot the best evidence; it is incfompetent, irrelevant


and immaterial for any purpose whatsoever.


8 MR FORD: I will look at them myself, your Honor. I"may


9 have been -- my recollection may be at fault. If the


10 court will permit me to ask the wi tness a question.
,


12.1· 1m FORD:


13 i October,


14


15 I
16


1


17


18


19


20


21


22


23


24


25


26


11 THE COU'Rl': yes.


How many ch roks did you, on the 6th dey of


1911, receive from th e First National Bank?
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MR. APPEl.. Wait a moment. We object upon the ground


sonally has no knowledge. He can only testify, 1 suppose,


from what he saw on the books and that would be hearsay,


then testify to facts from that. 1t is jus t the same as if


he had been told by someone or someone had written to bim


and informed him of those facts. He cannot claim to have


A rean cannot go and look at his books and


A State the question again.


Q Have you any knowledge--any remenbrance at all about


the matter--are you aided in giving an answer to that ques


tion from your own personal knowledge of the facts or siffiply


from refreshing your memory and gaining information from


knowledge--


THE COURT. Objection overruled.


MR. APPEL. Let me add to the objection that it is incom


petent) irrelevant and immaterial and no foundation laid and


hearsay.


THE COlmT. Objection overruled.


MR. DARROW. Just one ffioment please.


MR. APPEL- May we ask him a question, your Honor?


THE COURT· Yes, you may.


MR. APPEL. QAre you testifying from personal knowledge


or from an inspeotion of the documen t in your bank or in


your hand?


that the witness has already s ta ted) your Honor, that he di1


not receive themhimself, that he didn't open the envelope,


that he didn't see them put in the envelope, that he per-


your Honor.
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1 a document in your hand and from inspection of the records


2 J / in your bank? A My information comes solely from an


3 I· inspection of the records of our bank.


4 Q Then you have no personal knowledge at all of the fact?


5 / A Of this question which has been asked me?


6. ~ Yes. A No personal knOWledge other than the records


7 of the bank show.


8 MR. APPEL' Then we Object, your Honor, to the question and


9 to the evidence upon the ground stated in my objection to


10 the question. 1 cannot go in my books down here and


11 cOILe in court and testify to facts that are in the books.


12 1 didn't rrake the entry, 1 have no knowledge of the cor


13 rectness of the entry, if there is any question on the law


14 as to that, your Honor, 1 can cite it in a few moments.


15 THE COURT •. Objection overruled.


16 MR. APPEL. We except.


17 MR. FORD. Answer the question.


18 (Last question read by the reporter. )


19 JAR. APPEL· 1 suppose he means of his own personal knowledg ,


20


21


22


your Honor?


THE COu~T· 1 think the record shows the kind of knowledge


upon which he is answering. Answer the question.


23 1 A 1 don't know how many checks were received by the bank.


241
upon ttat day from the First National Bank.


25 / MR • roRD How many one thousand dollar checks:?


MR • Appel • Your Honor will see--let's be fair about it,
26


you permit n:.e. That is on Octot-er 6tq as 1
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1 your Honor, or s:ometime in October. Your Honor will see


2 that the charge inthis case is alleged to have occurred


3 on the 28th day of November, and the matter of the thousan


4 dollar check your Honor wi 11 remember as to the date, 1


5 think it was October 6th or someV'lhere along there. Now,


6 the inquiry, as 1 understand the District Attorney, relates


7 to the thousand dollar check, your Honor. Now, suppose


8 this witness testified that they received so many or·a


9 number of one thousand dollar checks 0 Now, certainly, in


10 so far as your Honor knows, and inso far as we know, and


11 in so far as th e jury knows, we have not been connected,


12 cand it has not been charged to us--with that issue or we had


13 anything to do With it any more than a one thousand dollar


14, check. Now, this inquiry relates to a number of thousand


15 1 dollar checks. Your Honor can see in admitting that


16 evidence you adrni t evidence which is for eign to the is sue


17 entirely, that it goes to other transactions with the


18 bank, the checks payable at the Commercial Nat ional BaJ?k,


19 deposi ted in the First National Bank, and there may be any


20 number of those checks drawn against the bank or the


21 account of the Witness and deposited in the First National


22


23


24


25


26


Bank by any number of persons. Now, here they are asking h'


concerning matters to which--and we have not been connected


or wi th which we have not been charged, and it is introduc


in~ other rna tters, other tr ansae tions in. th is ques tion ,


which is not pertinent to the issue, so the inquiry as to
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1 what is our conre ction with that thousand dollar check,


2 what did Franklin do with it, how did it come to be paid


3 from Mr. Darrow f S accoun t'? That is all the question here


4 they are asking him concerning a number of one thousand


5 dollar checks. 1 submit, your Honor, they are undertaking


6 to introduce evidence which is foreign to the issue here.


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







3730


We shall


No, no; th e witness has not said that, your


I will stand. on therecord on that. And we


elimination showing that the fourth check is the ch~k


introduce the evidencfe.


reaching this by process of elimination•.


duc e the other th ree ch ecks vlhich will be a process of


MaR. APPEL: That is the same question we ha? before, if


you Vlill permit me to suggest, that that ld1d. of evidence


is never alIO\"1ed, you cannot say: that because I


account with you in a bank that a checkdrawn in favor 0


Honor. I submit he said. they were returned. I was very


cautious to hear that, ~d he didn't say they were 're


turned to th e defendant.


to show there were only two checks received that day


$1000 frOm the First National Bank, rod only four re- .


ceived by the bank during that entire day.


LfR FORD: That is it exactly.


THE COURT: Upon no other theory c an it be proper to


],{R AP ffiL :


THE COURT: What is your th oory) yr Ford?


:M:R FORD: The testimony so f~r sho·ws, by the testimony of


this witness, that a $1000 check drawn against the aCCOtUlt


of C. S. Dar ~ow, Trustee, on October 6th, 1911, was re


turned to the defendant.


19
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22
I
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24


25 I
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I
I


~: (
15 \


16 1\ referred to in this account, and must necessarily be


17 1.. \\3h.eck now. in the possession of defendant.


18 yo' THE COU"Rr: That is what Ivvant to know, whether you are
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1 a person, I am charged with drawing it, pc:IYable by that


2 bank, if they c an produce e a~h check of that denomination


3 containing that amount and 1 eave the oth er one out and


4 I because they can account for all those checks and that be


5 causeA, B, C, D, E and F did not give any of those checks
•


6 to the person whom I am charged with giving my check,


7 therefore. I must. of neCE/ssi t:i have don e that which I am


8 charged wi th. That character !hf evidence is the most dan


9 gerous evidence that has been ever introduced. You can


10


11


12 I


13


prove, in a small town, murder has been committed, you


can bring all the inhabitants of the town to show that


they did not commit the murder. and therefore, the man


on t rial must, of n scessi ty, have conrrnitted it, b sceuse


14 those were the only people in the tovm. I sUbmit that
I


15 I


I
that kind of widenc e is never admissible. your Honor.


16 I THE COURI': Obj ection overruled.


17 MR FORD: Read the question.


18 TP.E PEPO'RTEH: Mr Smith has the qu estion.


19 1m FORD: I will rep eat it.


20, Q How many $1000 checks were received from th e First


21


22


23


24


National Bank on that day?


MR DARROW: The same obj ection stands to this.


lfR FON>: Yes sir.


THE COURT: Obj action r:n erruled.


25 cr' A Two.


26 t/Q Hmv many with the cl ElOring slips which you hold in
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1:;' your hands?


2 :MRD ARROW: The s eme obj ection.


3 MRAPPFL: And objection on the further ground the wit-


4' ness has not testified that he had any knowledge upon the


•
5 fact, on th e contrary, he has testified he has no personal


6 knowl edge of the fact.


7


8


9


:MR FORD: Acc ording to th e records 0 f th e bank.


mRE COURT: He has not wen testified that th ese slips were


received in the 0 rdinary course of business•.


10/ MR FORD: Were those slips received in the ordinary


11 course of business?


could not know the correctness of them, not knowing the
.


facts.


he did not wen know whether they'Vlere received in the bank.


THE COURT : Them'e is no obj ection to this question.


},fR APPEL: We object to it on the ground no foundation has


He didn't receive them. This witness says


He says he didn't rec eive them.


THE COURr: Obj ECtion 01 errnled.


UR APPEL: We ex:c ept.


been laid, incompet ent, irrel evant and innnaterial, assume s


a fact not inaridence; it is not the best evidence, it is


calling for hearsay, calling for guess-work; it i s calli~


for· knowl eag e gained by the witness through an inspec tion


of the records whichv.ere not made by him and of whic h he
no


hali knowledge and does not know the correctness of them;
~


lffiDARROW:


UR APPEL:12 I
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1 A The question l8ain, p~ease.


2 (Question read.)


3i A The records show that they were.


4 :MR .APPEL: Move to strike tha t out.


5 :M"R FORD: It may be stricken out. I beli ElITe I c an reach
•


6 this in a very simple manner.


7 THE COURT: Strike it out.


How many cll ooks ,fo r $1000 were drawn on yOur1m FORD:


bank on th e 6th <:my of october. 19l1?
" -


10 MR .APPEL: We obj ect to that on the ground it is incompe-


11 tent, irrelev/ant and immaterilq.; not th e best evidenc a;


12 upon the further ground, no foundation has been laid;


13 calling for an opinion and conclusion of the witness,


14 not for positive testimony; the witness has no knowledge


Obj ~tion overruled.


We except.


~,


;~"'...,-,
I~
r~


th e Commer-,·-r~
, ~


cial National :Bank for $1000 each on that dey. ';'A~);<j\;
I\iI';
I


I


THE COURr:


and it is otherwise immaterial for any purpose.


1ffi APPEL:


22


21


'\ ,18 J/'"' A Th e records show four checks were paid by


.. \\'19
/


20


23


24
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MR. APPEL' We move to strike it out. It is a substitution


2 of oral evidence for written evidence, it is not the best


3 evidence. We ask that it be stricken out as not res-


4 ponsive to the question.


5 THE COURT. The motion to strike is denied .
•6 MR • APPEL' We take an exception.


7 MR. FORD. Is the question answered?


8 (Answer read. )


9 -MR. FORD. Q 1 now hand you tP1ee documents and ask you


10 to examine them. I have already exhibited them to the


11 y" defendant.


12 I (Witness examines document.)


13 Q State if those are three of the four checks that were


14. received by your bank fl3-ID the F~_:'~_~-l!~,~,~g:rl.a;L~


15 I./'Wi thdraw the question.~atewhether or not those are -......"
.'-----~


16; three of the checks pr esen ted to your bank on the 6 th day ..,.,,~.


17.' of October, 1911, for $1,000 each?


18 MR • APPEL. We object to that upon the ground no founda


19 tion has been laid; the Witness has not been shown to


20 possess any knOWledge concerning the fact of presentation


26" MR. FORD.. The doduments themselves may contain all


data to prove it.


personally receive the checks, did not open the envelope


in Which they are supposed to have come; and upon the


furtter ground that it is calling for hearsay; incon,petent,


irrelevant and irr~aterial for any purpose.


21
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to the bank; that he has testified that he did not
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1 MR • APPEL' Call ing for an opinion and conclus ion of the


2 wi tness.


3 THE COURT Objection overruled.


4 MR· APFEL. We except.


5


6


7 t


A The quee tion again, please, Mr. Petermichel ••


t Quee tion read. )


A Yes, eir.
I


8 :{tMR • FORD. Q And the fourth check to which you refe-r is


9 ~\ the one indioated in exhibit Number --what i e that 1 ae t


10' ;, exhibi t, Mr. 8mi th--let me have that last exhibi t--the


11 'I four th item of $1,000 check presented to your bank on


12 nthat date was the $1,000 item ontre account of Clarence Dar
',(Ii
'" I13,/ \/row, presented in Exhibit No. 36, concerning which you have


14,\/ aiready testified.


15 MR APPEL. We object to that because he is putting the


16 words in the mouth of the witness; it is leading and sug-


17 gestive; incompetent, irrelevant and immaterial.


18 MR. FORD. 1 withdraw the question.


19 THE COURT. Quee tion wi thdrawn.


20, MR. FORD· Q Of those checks which you hold in your hand,


21. how many of them came froni the First National Bank?


22 MR. APPEL. We object to that as no foundation laid; in-


23


24


25


26


conJpetent, irre] evant and immaterial for any purpose;


calling for hearsay, opinion and oonclusion of the witness,


the witness having already testified he has no personal


knowledge of the facts to which hie attention has been
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1 attracted by the question, otherwise inm:aterial for any


2, purpose.


3 'THE COURT' Objection overruled.


4 MR. APPEL' We except.


5)/ A The records show but one came from there.


6,.'" lIR. FORD.· Q All the other two checks came from other


7 sources?


8 MR • APFEL· We move to str ike out the answer of the ,wi tneBS


9 on the ground it is not respons ive to the question.


Yes.


Notion to strike is denied.


We take an exception.


The answer, 1 believe, is in?


THE COURT'


MR • APPEL •11


12\'. MR. FORD'


13 THE COURT.


10


14 MR. FORD. Q A: d how many checks came from the Firs t


15


16


National That day, al together, for $1,0001


MR. APPEl.. We object to that as already answered.


17 1 MR. FORD. Let me r efr arue theques tion • Q How many


18 ,./ checks for $1,000 cane from the Firs t National Bank that


MR • FORD, Q Mr. ESB ic k, how many years have you been
25' .


day?


MR. APPEL' We object to that upon the same grounds stated


4th of next August.


It will be 14 onA


Two.


engaged in the banking business?


in our last objection.


THE COURT' Objection overruled.


MB. APPEL. We except.


/A


26 .
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I 3737It/Q Are you thorou~hly familiar with the system ·of book- 


2 / keeping employed in your bank? ~~. ""lIlIiw..


•
3 MR. APPEL We object to that as immaterial, incompetent,


4 irrelevant for any purpose whatsoever; the witness has


5


6


7


8


not been put upon the stand to testify and give any expert
I


·oPinion or knowledge or skill with reference to that mat- I
ter and we admit his knowledge and skill in every particul~1
and qualification, but it is immaterial in this case.


9 MR. FORD. Counsel having admitted his qualifications and


check for $1,000 drawn on the account of C. S. Darrow,


Trus tee, come?


MR. APPEL. We object to that upon the ground it is in-


competent, irrelevant and immaterial; that it is not a


23


24


25


26


10 skill--


II UR. APPEL' Yes, yes, your Honor.


12 MR. FORD. --1 cannot see any objection to letting me prove


13 his qualification as an expert, that is exadtly what 1 want


14 to do.


15 MR • APPEL. 1 thought you would take that stipulation.


16 THE COURT· Objection overruled.


17 MR • APPEL' We except.


18 MR. FORD. Q Answer the question. A Yes, sir. __...;;;:;,__-+


19, . Q From an examination of the books and documents


20 cerning which you have testified this afternoon, and basing


21 .. your opinion upon that as an expert, from w.hat source


22 the check r eferred , to j-n Exhibi t No. 36, .tow it, the
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1 matter of expert knowledge to prove from what place a


2 check came; a fact like that was never allowed as expert


3 testimony, never in the world and never will be so long


4 as there are courts and judges and everyone who knows


5 what expet:rt testimony is; it is not a matter of expert
•6 testimony and it is otherwise incompetent, irrelevant and


7 immater ial for any purpos e. 1 am not an exper t •


8


9


10


11


12


13


14


115 '
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1


2


3


4'


M'R APPJm.: We take an exception.


1/ The question again. Yr Petermichel.


/ (Last question r· ead.)


A May I answer?


And on what date?


A lio sir, those are not the on EB I had in my


I don't know that we shall Gd'fer this, your Honor,.


THE COURT: The question was asked, Mr Appel. Do you wish


to have it read?


MR APPEL: we are entitled to hear it.


THE COURT: If you didn't hear it you are entitled to have.
it read. Read it.


(Last two questions and answers read.)


hands a moment ego.


but I want to have them marked for identification.


Q


Q BY Mr Ford:


Was that the document I showed you a moment 280, and con-


MR APPEL: It is a sort of a mutuel conversation.


TEE COURT: The court heard the question, and if you did


not, you are entitled to hear it •.


MR APPEL: Are we enti tl ed to lmow what is done here?


c eming which you t estifi ed?.


MR APPEL: The same objectioil.


THE COURT: Overruled.


MR APPEL: Exc ept ion.


5 A From the First National ~ank.


6


7


8


9


22


23


24


25
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I


10 / A October 6h, 1911. _____.___'---'-..----


11


12


13


14


15


16


17


18


19


20


21
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1 MR APPEL:


3740 I
That is all right, if the,y are not the ones.


2 1 MR FORD: The document s whic h you hoI d in your hands now,


3 f· are they the ones I showed you a moment ago? A yes sir.


4 \' MR FORD: We ask that they be marked exhibit 37, for i'den-


5; tification, your Honor.


6. THE COURT: Fasten th an all together, and mark them.


7 MR FOBD: . I now hand you a bunch of similar documents.


8 A May I make a request, your Honor?


9 TEE COURT: yes.
.


10 A Those small slips are important to the bank in con-


11 nection wi th the envelope in which they are. May I ask


12 that the envelope in which they are enclosed, be a part


13 of the exhibit?


14 MRFORD: yes, we will offer it.


15 1 MR APPEL: We are ~. rfec tly willing, your Honor ,--


16 A I do not~~nt to ldse my records, in other words, your


17 Honor.


18 MR APPEL: We are ~ rfectly willing, your Honor, tha t they


19 m~ be sUbsti tuted and the court here may have copies of


20 them, and whatever questions t here are concerning them, may


21 be asked concerning the copies, 8S if they were the origi


22 nals, if they want to. That, I hope, under the statute,


the court has a right to do that; we ,can substi t.ute copies


and they can te asked concerning them just the same as if


they were the originals, because all that is material in


there is th? figures.


25


23


24


26
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I


1 ~/ lJR FORD: : I now hand you an envelope containing some


2~'/ slips which I have exhibited to counsel for defendant


3 "and ask you if thos e ',r,ere rec aived by your bank on th e


4; 6th day .of October, 1911; if the records shoYl' they were 1'e-


5 c eived?
•6 ]{R APP:&L:· We obj €nt to that on the ground it is incom-


7 petent, i rrel arant and immaterial, not calling for the


8 best evidence, and it is hearsay, collateral to anv" issue


9 in this case; no foundation laid, and calling for an opin-


10 ion and conclusion of the witness as an expert upon mat


11 tel'S upon which expert testimony is not a:lmissible, not


12 being a matter of expert testimony or of skill.. .
13 THE COURT: Objection overruled.


14 :a.m APP:EL: We ecc ept.


15 A The question ~ain, please •.
16 THR COURT: Rea d the qu astion.


17 (Question read.)


18 A Yes sir.


19 {/ JlR !IlGlRD: I will ask that they be marked Exhibit 38, for


20


21


22


23


24


25 I
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I


identification, your Honor.


THE COURT: Mark them 38 for identification.


lID FORD: We now or fer the checks identified by the "vi t-


ne ss as exhibit 39.


MR APJBL: we obj act to that on th e grolmd they are imma-


terial for any purposes in this case, hearsay.


MR FORD: Being thre 0 checks for the -sum- 0 f $1000,


I
I


i
I
I


.....l
I


'-1







1 sented,8cC ordine; to the testimony J to the Commercial
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2 National Bank on the 6th day of October, 1911.


3 MR APP:BL: We obj ect to th Em on the gro1ll1d they are imma


4' terial for any purpose \v.hatsoever, no foun:l ation laid,


5 collateral, hearsay•
•6 THE COURr: Obj ~tion overrllled.


7 :\f R APP:BI.,: We axe ept. We ask that the rul e be followed


8 now; it has not teen complied with, but I demand whenever


9 a dOCll1U€l1t is offered in e.ridence, tha t they be read to the


10 jury. They have a right to bow th1 se are not our


11 checks, it is a fact we are entitled to, if it is offered


12 I against us.


13 THE COURr: t assume that as soon as they hmre been marked


14


15 I


161


couns e1 intends to read them.


MR APPEL: They should be read, and if they are~Ginst us


the jury ought to know that fact •


.17 MR ]URI): They me:v be read to the jury and vve will s tipu-


18 late they are not the checks of the defendant.


19 THE COURT: Marie the documents as quickly as po ssible and


20 let counsel have them to read them. You migh t read them


21 first and mark them afterwards.


22


23


24


25


26
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It'UR • FORD. Exhibit 39. "Los Angeles, Cal., October 5, -~,i


2 1911. Commercial National Bank. Pay to the Order of I
3 All Night & Day Bank, Los Angeles, Cal., $1,000 One


4 Thousand 00/100 Dollars", signed It J. A. Hagins. It Rubber


The second documen t of the exhibi t, "Los Angeles,


nctober 6, 1911", and perforated, "Paid."


5


6


7


8


9


10 ,/


October 6, 1911." Stamp, "Merchants National Bank,


11 Cal., O~tober 5, 1911. Pay to the order of SIC.Dunlap,


12 $1,000 One Thousand 00/100 Dollars. To Commercial National


13 Bank, Loe Angeles, Cal. Atlas Milling Company, by


14 V. Kratz." Endorsed, "'Pay to the order of First National


15 Bank, Los Angeles, Cal. S. C. Dunlap." Endorsed, "Los


16 Angeles Clearing House, First National Bank, october 6,


17 1911. "


Third document:18 i


19 Cal, 10-6, 1911.


"Pay to the order--" "Los Angeles,


'Pay to the order of F. E. Watts, $1,000


One Thousand Dollars. To the Cornmerc ia1 National Bank,"",...."'"


Endorsed, "Pay to the_--


CroBs-Examine.


Signed, "Cunningham Curtiss & WelchLoa Angeles, Cal."


order of E. D. Burbank,'.F .E. Watts. 'E.D.Burbank. Pay'


to the Order of Commercial National Bank, 16-17 of Los


Angeles, Cal., 16-17 °etober 1911, Traders Bank, 16-67


of Los Angeles, Cal., 16-67 A. Thos. F. Cook. Cashier."


Co. By Henry S. Jones, 8eey."


Perforated, "Paid, 10-6-11."
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a w~tnesB called on behalf of the People, having been first


·duly sworn, testified as follows:


THE COURT. State your full name, and be seated.


A George G. Young.


DIRECT EXAMINATION.


CROSS-EXAMINATION.


BY MR. APPEL. Q Mr. Essick, whatever you testified 'to here


you testified simply from an inspection of the recorda, aa


1 understood you to say, and not from any personal know


legge of the facts? A Yes, sir.


A 31.


G. YOU N a,GEORGE


YR. FORD. Q How old are you, ;,1r. Young?


Q Where do you reside? A Los Angeles.


Q What street and number, please1 A 639 Solano avenue.


Q And your occupation? ATelIer, First National Bank.


Q That is a bank doing business at the corner of Second


and Spring streets, in the city of Loa


A Yea, sir 0


•
MR. APPEL. That is all.


MR. FORD. Tha t ia all.


MR. APPEL· Just a minute--aomething has been suggested


to me. We move to strike out all of this testimony in


th is cas e on the ground that it don t t concern the case.


THE COURT· The motion to strike out is denied.


MR. APPEL. We take an exception.


" ~ I [ 1


2


3


4


5


6


7


8


9
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Do you know Bert H. Franklin? A Yes, sir.


Were you a teller in that bank on the 6th day of October,'


Does your Honor wish the record read?


The defendant will make it himself.


Yes, read the record.


the Corr~ercia1 National Bank, and deposited it to hia own


THE CO tR T


check by Clarence S. Darrow, or Co S. Darrow, Trustee, on


defendant.


tion, and 1 think you should ac t upon it in some way.


MR. FREDERICKS- We maintain, your Honor, that pleasant


as it might be to expedite matters, that a stipulation is"


not receivable in a criminal case as evidence against the


account and drew therefrom a certain sum of money on that


MR • ROGERS.


day, we are. willing to stipulate it.


MR' FORD' " Read the ques tion.


(Question read. )


20


21


22


23


24


25


26


3 " 1911? A Yea," sir.


4 THE COURT. Just a moment, 1 didn't catch that first


5 question •
•6 THE REPORTER·


7


8


9


10


11


121


131
14


15


16


17
18 A What day do you mean?


19 ~ ,.. Q, on the 6th day of October.


THE COURT. Wait a minute--counsel haa offered a atipula-
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1


2


3


4


5


6


7


MR. DARROW. Put him on the stand where?


MR. FORD. Here, put the stenographer on the stand.


THE COURT. Go ahead and offer your evidence if you want


to.


8 \-MR. FURD. Q 1 will ask you to look at People's Exhibit


9 L / NO • 7, which has been filed in this case, and ask ~ou if


10 r ever saw too t document before.


13


14


MR • APPEL· We object to that on the ground it is incompet-


ent, irrelevant and imrraterial for any purpose whatsoever;


that it is collateral to any issue herein, does not tend


to prove that Mr. Darrow gave Mr. Franklin any sum of money


I


15 I amounting to $4 ,000 on the 28th day of November, 1911 or


25 is incompetent, irrelevant and immaterial and hearsay,


26 that it doesn't call for any acts or declarations or any


State the cir-


purpose whatsoever.


THE COURT. Objection overruled.


MR • APPEL· We take an exception.


MR. FORD. Answer the question.


directed him to pay that sum of money 10 Lockwood for any


21; A Yes, sir, 1 have seen it.


22 Q When did you first see it and where?


23 cums tances •


24 MR. APPEL. Wai t a moment--vve object upon the ground it


16


17


18


19


20







3747


in this case, did Mr. Franklin give you anything else


are collateral and that the declaration or acts of the witne f


or Franklin do not tend in any way, shape or manner, to


part binding upon the defendant, calling for matters which


prove that the defendant on the 28th day of November, 1911,


delivered to Franklin $4,000 with which--wharged in the


THE COURT- Objection overruled.


MR • APPEL· We take an exception.


1


2


3


4


5


6 ·indic tment •


7


8
9;" MR. FORD. Answer the question. A 1 took this deposit


10 on October 6th from Mr. Franklin.


11 1 , Q At the time you received that deposit slip which you


hold in your hand and which has been marked exhibit 712


13
14'/ besides the deposit slip?
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1 1m APPEL: Wait a minute. We object to it on the s~e


2 grolUld stated, that it doesntt tend to prove the offense,


3 or any element of the offense charged in the indictment;


4 it doesntt tend to prove any pribery on the part of the de-


5 f endant or of any giving -- any money being given by th e


6 defendant to Franklin on the 28th day of November, 1911,


7 to give to Lockwood, and it is collateral to any issue.


8 THE COURT: OVerruled.


9 MR APPEL: We take an mcc eption.


II, wh en he gave me this.


10 MR ]j'QRD:


12 I·· Q


Answer th e question.


What kind of a check?


A He gave me a check


131m APPEL: Wei t a moment. We obj ect upon the grOWld the


THE COURT: Overruled.


UR FORD: The re~ord is already introduced in evidence


wi th the requirements of the statut e or th e code in that


respect has been observed by the District Attorney, and


it is collateral to any issue in this case, and does not


tend to prove the offense charged in th e indictment.


(Question read by the rapo


You mean --


Read the question.


At er.)


check is the best evi denc e, that it c aIls for secondary


evidence, and are obj ect to the ecamination of the wi tness


concerning a written instrument not before the court, or


before the witl'l ess or before cOlUlsel; that no compliance


UR FOtID:


MR APPEL: Exception.
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Drawn on the COJtlm3 rcial National Bank?


I would like to Bet the


ansv.rer.


l~R APPEL: Wai t a moment.


THE COUID': Read the answer.


(Last answer read by the reporter.)


1m APPEL: That is what we want. to know; the question


calJe d __ofcoursere undertook to tel~ him what it \'vas,


the defendant, C. S.D arrov/. Trust ee.


MR APPEL: We take an e xc epti on.


A WhY, the c heckwas yr Darrov7' s.


lEE. FORD: Of C. S. Darrow. Trustee? A C. S. Darrow.


THE COURr: Not foundation.


MR APPEL: We make the same o'td ection, your Honor; no


foundation laid. There is a'w~ to lay the fOl1ndation.


your Honor, the oral testimony of the contents --.


laid here.


VR"APPEL: This record, your Honor


THE COURI': ·Overnlled.


MR FORD: If the court please, that is exactly the point


made to the preceding obj ection to 'Wilic h your Honor ruled.


preceding witness, wh3 re the recor,d shows that tQ.e ch~


had been returMd to thedefendm t.
~ ... ,' .:. :----;--....---'--- - --.....:~;,>= ...:;...:;:.:;;.."'-:;;;:;:.,,~--:::-..:: ....~~,.~~~, ...,~.


1m FORD: OUr testimony will show that the chookroferred


to is the same check refefred to by the testimony of the


1m FORD: Dese ribe the check.


THE COUR1': I don,t think there has been any foundation
•
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1 respons e. The wi tneS8' s answer was C. S. D arrow; I


2 thought he meant to 8~ C. S.r.arroW', Trustee.


3 TEE COURIJ.': That is the record.


4 1m FORD: I am not trying to attract. the witness' atten-


5 tion -- the checkves drav1Il on the Commercial National Bank.


6 lfR APPEL: They didn't accept that stipulation.


7 THE COURP: COlms el asked for a reading 0 f th erecord and


8 got it.


9 !{R APP:EL: They wouldn't take the word of the defendant or


10 hi s c Olms el as being true.


14/./ drawn on, by whom it was signed; describe it generally.


that the


That is obj ECted to upon the


You have got a reading of the record.


Wait a moment.


NoW, they have no rieh t tor ely on it.


Ih:tal testimony concerning a wti'tten document, and uporu


THE COURi':


question calls for secondary 6lidenc e, that it is not per-


the further ground it is not the best evidence,


"


ground that no fotmdation is laid for th e introduction of 1


r


Imissible under the code, that no fOlmdation hesbeen laid


MR APPEL:


:!vIR APPEL:


20


19


18


i
I
I
I,


13' "MR FORD: ;rust state the kind of a check, what bank it wa'~·".::t
~j


I


17


11


12


16


15


21 for secondary evidence concerning the contents of a


22 wri tt en inst rument and it is hearsay and collat eral to


23 any issue in this case••


I know the checkw8s drawn by C. s.26 A


24 THE COURr: Obj ection 01 erruled. Alswar the question.


25 lorR APP:EL: We take an exception.







')751\.J ....


1 ~/ drawn on som e ci ty bank, mcording to this marking.


2 ~. MR FORD:


4· 'MR APPEL:


--11
. I,..--+


I
~ t


Sir?A


Obj ~tion c.wrruled.


The same objection.


And for what sum?


Ii
Do yourecall of yonr OVID personal recollection --


Wha t amonnt?


$lOOOl.


Q


TIm COU Rl.':


YR FORD:


•
5 ~ A


6


7


3


8 TH E COURT: Jus t a moment) yr FOrd. I think we wi11 take


9 a recess at this time. (Jury admonished. Recess for 10


10 minu.tes. )


11 (Mter recess.)


12 THE COURT: How much tLl!le do' yO'll expect to consume


I
Now, a t the time that I


'-->-- !
JUst amut three minutes.


time?


to be a check signed by B. H.JBranklin for $500 on October


on this branch of the case?


yr Franklin cparesented this check of Darro\v's and the


20


18


13


!
I


16 d eposi t slip that has been marked exhibit 7, I will at- i


17 tract yourattention to people's exhibit No.9, purporting~!
I


19 .. 5th, 1911) and ask you if you saw that document at that ~
I
i


14.· mFORD:


15


:ME APPEL: Obj ected to upon the ground it is incompetent,


irrelevant and immaterial for any purpose whatsoerer, upon


the furth er ground that it calls for hearsay evidenc e,


that it calls for matters collateral to the insue herein,


that the evi dene e does not tend in any way, shape or mann r


to prove that the defendant upon the 28th day of Novemb
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1 1911, d e1bered over to Franklin the sum of $4000 ,or


2 directed him to bribe the juror LockWood.


3 THE COURr: Obj ection overruled.


4 llR APPEL: We take an e xc ept ion.


5 A ; What was the questioro?


6 (Last question read by the reporter.)


7/ /A yes sir, I saw it.


8 /MR FORD: At t hat time did you


9. upon that document, e<:hibit 9?


10 JKRAPP:EL: Wait 8 moment. The


11 grounds last stated in our last obj ~tion to the previous


12 question.


19 THE COURr: Overru1 ad. A It was in pap ere


20 1m FORD: Currency? A yes sir.


17 (Q In what kind of money?


18 MR APP:EL: The same obj ~tion.,


13 THE COUml: Overruled.


141m APPEL: We ex:cept.


15 A yes, I cashed the check, gave him 500.


$500? A yes sir.16 i /]IR FORD:


21 Q .And what denomination?


22 :MR APPEL: The same obj ection.


23 THE COURr: Overruled.


24 l.rR APPEL: Exc epti on.


25A WhY . t i 1ar e bills I never pay' a $500) check, J. was n g • .-...".....


26 in small bills un1 ess they ask for it.
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CROSS-EXAMINATION.


MR. APPEL. Q Now) let me see that document. Wi th8ut


inspecting or your attention having been called to the


check in question purporting to be the check of Mr. Franklin,


do you have an independent recollection of the transac-


tion that you testified to? A YeB) sir.


Q You remember row that on the day in ques tion you paid .


him $500? A Yes) sir.


Q And Without seeing the check you could have testified


to i~ A 1 knew 1 gave it to him) yes.


Q 1 a ay without seeing this check? A Yes.'


Q This check has not refreshed your memory? A No.


Q Did you pay me $500 on that day? A 1 don't know whether


1 did or not.


Q Do you remember any other person that you pa~ any money


to on that day? A No •


Q On the day before do you remember that you paid anyone


$500? A No.


Q Or the day after? A No) sir.


1 THE COURT· . Read the question.


2 MR • DARROW • 1 as k to have that answer s tr icken out.


3 MR. FORD •. Well, it may be stricken out.


4 THE COUR T. Str icken out.


5 ~" MR. FORD. You paid him in currency? A Yes) sir.


6 VR. FORD. Cross-examine.
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1 Q Now, on the day in question do you remember having


2 received any other check from any other individual except


3 Franklin to deposit to the account of such an individual?


4 A Frcnklin's account?


5 Q No, anyone? A No, 1 don't remember anything about it.


6 ~ You remember having received any on the day befere from


7 any particular individual to deposit to his account?


8 A No, air.


No.A


~~!.


the signature to the r
..~.~'


S • Darrow, Trus tee? ~
~


l,


1 know it was Darrow's


No, 1 wouldn'It': swear to it.


1 do not remember;


A


A


Or the day after? A No, air.


Now, do you reme!!ber whether or not


1 don't remember whether it was Trustee on it or not?


Do you remember where the endorsement was on the back


Do you remember whether it was a check written upon


No, 1 wouldn't ellear to it j it was there.


check of $1,000 was C. S. Darrow or C.


Q


Q Do you remember What color of ink it was?


9


10


20


21i/Q


11 r
121' A


J
. ~Q Si~?lq


Ilj I QChec k •
'You don't remember whether it was C. S. Darrow,
\


//-
l' or not?


18; of it, Whether across one end of it or lengthwise?


1


19


22 your bank blanks or upon any other? A 1twas not on our


blanks •23


24L/ Q Sir? A 1t was not on the Firs t National Bank blanks;


25


26


no, sir.


Q It was not? A 1 don't think it was, no.







1 Q Well, do you know anything about it? A


3755 I
1 wouldn't ewe,


2 to it one way or the other.


3 Q Was it a draft? A No, personal check.


4 Q Well, drawn upon any foreign bank? A Drawn upon a


5 bank here in the city, one of the city banks.


6 "Q Do you re rrember what bank it was? A No, 1 know it


7 was miscellaneous--


8 Q Do you remember the number of the chec k 7 A No.


9 Q Do you know whether there was a number on it or not'?


10 A No, sir.


11 Q Do you remember the color of it? A It was a green


12 check •


24 tion here? A I don,t try to remember them.


1 don't remember •


Q It was a green check? A 1 think so •


Q Did you ever get any 0 ther checks from F.r an kl in?


A Yes, sir.


Q Were they green also? A 1 don't know.


Q Did you ever get any other checks from Franklin with


What were the amounts of the other checks that you


received from Mr. Franklin Wi th the name of Darrow on them?


Q So, the only thing you know is about the matter in ques-


Q You are testifying from the record, assisted by the


record? A Yes.
25


26


20


21


22


23


13


14


15


16


17


18 the name C. s. Darrow on them? A yes, sir.


19 Q What color wer e they? A 1 don't know.
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Q And you are basing your testimony upon your own per


sonal recollection of the transaction 'tut aided, of course,


rraterially by the record, that is right 7 A Yes.


MR. APPEL- Now, we move to strike out the testimony of the


mtness on the ground that it is not the best evidence, it
•
is incompetent, irrelevant and immaterial for any purpose.


MR • FORD. Jus t a moment--


8 THE corn T. Motion to s tr ike is denied.
9
,/,MR. AFrEL • We take an exc ept ion. Q Now, you say that the


10 check for $1,000 which was deposited by Mr. Franklin to his
11


12
1


13


14


15


16


17


18


19


20


21


22


23


credit on what day was it, 1 forget? A october 6th.;---


Q Yes, on October 6th., You say that it was a green check,


was it? A 1 said 1 thought it was green.


Q What makes you think it was green? A Well, because 1


though t 1 knew wha tit looke d 1 ike.


Q What? A 1 tr.ought 1 remembered what it looked like.


Q You thought, do you know? A No.


Q You have no way of thinking? A 1 have a slight recol


lection.


Q on what do you base your conclusion or your memory of


its being green? A 1 remember the c ircums tance of br ing


ing the check in, just seemed to me it was a green check.


Q Now, wflsn It ita cBeck on the Corrrrercial National Bank?


24 A WasnIt it?


26 Q You don I t know? A No •


25 Q Yea. A 1 don It know.
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Q Well, don't your record show it was a check on the


Commercial National Bank? A 1 think not. I


Q Then it was not a check on the Commercial Nat ional Bank?


4 A 1 don 1 t know whether it was or not.


5 Q Now, isn l t it a fact that the check that he presented


6 'to you was a yellow check? A 1 wouldn't say whether yellow I


7 or green.


8 Q Then why did you say green alittle while ago? A 1 said


9 1 trought it was.


10 Q You merely guessed at it? A Yes.


11 Q When you guess at a thing do you swear to it as a fact?


12 A No, 1 didn It swear to it.


13 Q No, you are not under oath. A Yes, sir.


14 Q Now, isn't it a fact that the Commercial National Bank'


15 I checks are yellow--l attract your attention to one, for


16 instance, in order to try to refresh your memory. Attract-


17 ing the witness's attention to Exhibit No •.39, being two


18 yellow checks, dated October 5th, 1911--now, 1 will take


19 my seat then.


20 IIR • FORD· 1 just wanted to look at the checks.


21 MR. APPEL. 1 didn It ask permiss ion to come near the


22 witness.


23 THE COURT. 1 aee no impropriety to your going up to the


24


25


26


\'1i tness stand in order to hand him a paper. All right,


now, you may go up to the witness stan and proceed With


the examination of the witness. If counsel on the other







side desires that permission--


to. stay there. 1 am in a state of seemingly fear.


tha t check of the Commerc ial National Bank.


MR • APPEL. Your Honor, 1 am examining this witness.


1


2


3


4


5


6


MR. APPEL.


!ffi • FORD.
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1 will explain the reason why 1 didn't want


1 ask permission of counsel to let me look at


THE COURT.


is showing


10'"
...


MR. FORD.


10 thing that"It;
lq'


t
13


14


15


16


17


18


19


20


21


22


23


24


25


26


For my examination.


You have no r igh t to see itat th is time'. He


an exhibit and indicating what it is-


Suppose counsel should be asking about some


is absolutely--







so I may understand it?


court.


He has expressed a dasi re to ~alUine th e wi t ness wi thout


THE COURI.': .. He stated in the l' ecord what it is. It is


on cross-examination.


one of the exhibits inaridence, and you shall have it as


soon as counsel has finished examining th e wi tness.


whenever a witness is being examined about it.


question, I will withdraw it.


l!R FORD: :rust a moment. Is there a questionrefore the


THE COURi': I don, t think t here is. I Em! trying to get a


clear field for Mr APpel to proceed, and I am going to


get it. proceed, Mr Appel.


1.fR APPEL: NOW, I will attract your attention to two cll


which form part of the ~ibithere, Which is Peopl a's


THE COURT: Wi thou t being in terrupt ed.


MR FORD: Have I not a right to hava my attention attract-


MRAPPEL: :rus t by way of refreshing his memo ry •


being interrupted.


MR APPEL: Let me make my question. If it isn~t a fair


1m FORD: I have the same right to look at all exhibits


1m .AP PEL: I j ~s t want to show your Hono r --


THE COURr: Counsel has a right to show it to the witness


ed to a mat-tar com erning which he is examining the witness'l
l


1 "\ THE COUTU': I shall take it for granted he is not.


MR APPEL: Your Honor c an see it.


26







3fbU


1


2


3


4


5


6


7


8


9


10


ex:hibit No.39, one being a white chook on the COmmercial


National Bank, Los Angel es, Cal.; see? And the other· two


being yelloVl checks on the Commercial National Bank of


Los Angeles. Now, after looking at them and seeing what


purports to be the blank checks of that bank, would that


aid you in now making a guess as to what sort of 8 colored


ch ook the one was that Franklin handed to you?


1m FORD: If the court please, we object to the question


upon the ground that it is absolutely innnaterial mether


it would aid him or not. The fact that there a re some yel-


blanks on that bank.


10Vl checks of th e Comme rcial National Bank doesnt t in eny-


I a av; any green ones or no t.


I s ee so many, although I woul dn t t swearWhen? AQ


I h8lle, yea.


Q DOntt you knoW' the color of the chooks of tm t bank?


A No, they here all different colors, I think.


Q What makes you think they are different colors?


A We have all different colors.


Q Did you wer s ee a green ch ECk on that bank? A I think


THE COURt': Objection overruled. Let the witness answer.


A No, that wOll1dnt t aid me any.


UR APPEL: I t would not? A No.


wise prove or t end to prove that the)'eare not also green


Q No, no, no; what makes you think there are differen


colors of ahecks 0 f that bank, the COmmercial National


111
12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 Bank? A T.here is two· different colors right there.


2 Q And your green one makes three? A yes.


3 Q All ri.c;ht. Now, these are two colored ell ecks of the
v


4 Commercial National :Bank, ,ain, t it? A yes sir,


5 there is two of them there.


One being Cunningham, Cut-tis & Welch Company,


7 blank check used for the purpo se of drawing moneys from


8 the COmm.ercial National Bank, and the other being the r egu-


9 lar Commercial National Bank checks, which are yello"v.


10 },,{R FORD: Is counsel testifying?


11 MR .APPEL: What tim e of the day vvas it w11 En Franklin c eme


12 there? A Well, about noon, I think.


13 Q
~


About noon; how do you remember that? A Well, my


14 ,,'assistant was out at lunch at that time.


15


16


17


18


19


Q He is out at lunch on other days, ain,t he? A yes,


he goes th esame time.


Q How do you r emanber the date? A This date?


Q yes. A From tha t &hibi t •
-


Q Exactly. What kind 0 f a day was that; do yojt


20 remember in particuimr -- any other circumstance of that


day, so as not to bother you with questions?21


22 Q


A NOe


Absolutely none. You don,t know What you did or who


23 talked to you or '\v'nat business you transacted except that


24 you remember Franklinca:me there with a green check that


25 day and you don't remember anything more mout that


26 do you? A No.
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1 Q And you do remember that your assistant went out to


2 eat? A I know he always does.


3 Q And he always does eat? A SUre.


REDIRECT ECAMINATION


4 }.{R APPEL: No more. A No more?


5


6


MR FORD: Just a moment --


THE COUI{[': I think a juror wants to ask a question.


.rUBOR GOLDING: There is a misunderstanding somewh ere;


he testifi eel that $500 checkv.es on some other bank. ex:cept


the First National :Bank. or is that a misunderstanding?,


No t that was our bank. th e Fi mt National ~ank.
~ , .A


'-'


Q What kind of money did you give him? A I don, t know.


Q Who wasthe next man? A I don' t know.


Q you don' t remember vna the looked like? A No.


Q Do you remember vhat kind of money you gave peopl e om


that dqy? A NO, I do this time, though.


Q Why do you know that? A Because I gave


.rURQR GOLDING: $500 with your bank? A yes.


.rURQR GOLDING: I misunderstood th e t4stimony.


MR FORD: And the $1000 was on another bank? A yes.


the $1000 was on another bank.


MR APPEL: I waiLd like to ask a question.


THE COURT: All right.
CROSS-EXN~INATION resumed


:MR APPEL: Who was th e man just before Franklin appeared


at your vlindow that you dealt With? A I don,t know.


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 lin.


2 Q Because you g ave it to Franklin? A yes.


3 Q Isn,t this thefact:that you have been over these


4 facts with someon e. and t hat they have aided you in remember


5 ing this thing, and you have thought over it so muc h that


6 °it become impressed upon your memory, and now, from What


7 they hwe told you and from what little you have gathered


8 from the records, you have fixed what your testimony· should


9 be here?


10 MR FORD: We obj ec t to t hat on th e g rouPil th e qu astion is


11 a long, compound question, some of it might be answered


12 in theat"finnative and some in the negative, on the ground


13 it is a compound and complex: question. If counsel desires


14 let him ask him why he remembers it, and we h rue no obj ec


15 tion.


16


17


18


19


20


21


22


23


24


25


26







3764


know.


THE COURT. 1 think the witness undeDstands the question


Q What did he tell you, he had to go down and pay hie men


to know why 1 remember about Franklin.


THE COURT. Do you want it read? Read thq,qeustion.


(Last question read.)


A He wan taandean answer it. Is the question clear?


at the office? A No, 1 don't know what he said.


Q He didn't tell you that? ,A No.


Q What did he tell you? A 1 don't know as he told me


anything.


•
MR. APPEL. In your mind, 1 mean, 1 do not mean dis-


respectfully. A 1 don't know; 1 remember distinctly of


the transaction, Franklin coming in and depositing the


/~heck and draw ing his own check for $500 and my handing it


to him •.


Q He was in a great hurry? A 1 do not think so; 1 don't


14p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 Q Not a word? A 1 don't know.


19· Q Did he tell you what kind of money he wanted? A


20 don't remember whe ther he did or not.


21 Q pow do you know what kind of money you gave b im?


22 A Because 1 1l0uldn't give him srr.all bi1ls?


You always give large bills when they ask you for $5007


23


24


Q You would not?


Q


A No.


25 A 1 do, so tha t he wont have to stand around the windovi ____'"""'-L


26 for an hour counting it.
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them.


Q You didn't have a $500 bill? A 1 don't.keep them in the


case •
•


Q Did you give him fifty 1 A I wouldn't say, one hundred


or fifty.


-A Hundreds and


Q Did you give him a $500 bill? A No, 1 did not.


Q How do you know you did not? A Because 1 didn't have


Q And don't you keep any at any time? A Very seldom, 1


don't keep them at all.


Q What do you mean by "large bills"?


fifties.


Q Did you give him one hundreds? A I wouldn't say one
~~;;<~


hundr ed or fifty.


1


2


3


4


5


6


7


8


9


10


11


12


13


14 Q Did you give him twenties? A No.


15 I QDidn' t give him twenties? A· No, 1 am sure 1 didn't
16 I


give him twenties.


17


18


19


20


21


22


23


24


25


26


Q Did you open a big package and open up $5001 A No, sir.


Q Was it a $500 package? A No, sir.







bank.


in that drawer and I handed than to him.


didn't he? A No, he goes about 11, someril'heres around


11.


Remained at the bank until late that afternoon?


About half past 4 or 5.


That was Saturday? A I don't know.


Did he come back on that day? A He come back after


What day of theweek \vas it? A I don't know.


Your assistant went away at 12 o'clock to dinner,


How did you give it to him? A I have my big bills


Q


A


Q


Q


a while.


Q Sir? A He came back.


Q. What time did he come back? A I don,t t know.


Q. Did you go to dinner? A yes.


Q And came back? A yes.


Q What time did you leave? A I leave when I get


through.


Q No, that day. A Somewhere before, about half past


12, between 12 and half past.


Q And you c eme back that day? A I Came back at half


past one.


Q


Q


Q


Q They were loose there? A yes.


Q Well, was it after 12 o'clock? A I don't know.


Q Who was present? A I don' t know who was there •
•


Q Were the other employ as there? A Everybody in the


25


26
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REDIRECT EXAMIUATIOlT


:MR FORD: Mr Young, you say you distinctly remember this


transaction, although you fix the date of it by the slip


there. Vbat was there about thetransactionthatC8used


you to distinctly remember it?


Q Your bank closed at 12? A I don't know. . It was not


Saturday tm t he got the money.


Q It was not Saturday, October 6th, 1911?


l,fRFORD: We obj ECt to that, that is a matter of almanac


calculation, cOl-msel can refer to it.
/


Q Did you give Franklin money at any other time? A yes.


Q What denominations? A I don,t know.


Q How much? A All different amounts.


Q About what is the largest amount, f~ve or six hundred


or a thousand dollars? A leashed Darrovv's check for him


on on e of th e other banks for $500.


Q VI1at kind of money did you give him then? A I don,t


remember; itms large bills.


Q When'V8s that? A I don't know 'IJIh:a t dat e.


Q What month? A I wouldn't say what month it y,as.


Q What year, 1911? A 1911 sometime.


Q In january? A No, the latter part of the year.


Q That was in~cember, wasn't it? A I would not state


what month it was.


:MR APPEL: I guess th at is all.


1


2
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4


5
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26







1 MR APPEL: We obj ec t to that on t.h e groun d it is incompe-


2 tent, irrelev/ant and imInaterial; not redirect, infomp:l tent


3 for any purpose.


4 TP~ COURT: Objection overruled.


5 MR APPEL: We e xc ept..,~.. ";:/\ ')


6 /V;:--Vi!l.y, I remember the circmnstanc e of Franklin co~ing \


in and giving me this check. I vvould not have cashed


the ch eck unless I had seen th e deposit there first,


and knew he had the money there; that is the reason I


That is more or Ie ss 1 eading.


I SUbmit, if your Honor please, they have no


.l.-


.perhaps it is.


rency which you paid him?


right to ask him that question; they asked him a questi


at the check to decide',' in your mind ,mher itwas good


in direct evidence, as to what he did, andv~ cross-6xun


Q


for $500?


MR APFEL:


UR FORD:


MR ROGERS:


23


22


20


24


10 L":.3~~_,good look at the ch eck before I gave him t~~m~~1
11 Q Did you consult with anyone in the bankb3fore paying I


~23 the' check for $500? A No sir. )


Q And on account of hisdrIDrlng $500, you first looked (I


) I


\1
\)


(
State to the jury your reasons. A I sa:Y:.a--1_10Q1<=.&Q._~.t \


\


J;..h e.<!~£§i~:nOJ:,~,_,~,,~,~fl:l,~_~~,_Jh~~_~~g.J~b.ec.~l1se., ,~~.:~_~,~-I


e.c;l..!Q...~,aw. the...,~Olley; wb;~.-!.J>,.?:t~ hi-m ~h~_~.$_~292t_.I_Yr...;t!j:_~9- )


.to 1m~w,.~h e.c~C?k~,!!J~,~8.£9~.! (


Q And are you positive as to the denominations of cur- \
\\
,
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remember how many years, quite a ntlll1ber of years, though.
. I


Q . Did yousee Mr Franklin on the 6th day of October, ------4
1911? A I did.


26. - Q yes. A There was no one in t.he house.


1!R FORD: That is all.


MR APFEL : That is all.


"
.....


DIRECT :EXAUnrATION
/


What is your name? A Mrs Dora F. Rain.


At your r esidenc e? A yes.


Who else'was present wh en you first s aVI him on that


Q


Q


day, Fr~d.ay) October 6th? A In the house, you mean?


Q At what pl~ce, Mrs Bain? A At the residence, the


home residenc e.


MRS DORA F. BArN. 8 witness called on be


half of th e ~eopie) being firf[t duly 6WOTI1, t estifi ed? as
. /


follows: j


Q Where do you reside? A 345 West Sixty-eighth street.


Q In the ci ty of Los .Angel es) C,alifornia? A yes.


Q You a 1'e married? . A I am.


Q What is your husband's name? A Robert Bain.


Q RobertF. Bain? A yes.


Q Do yon know Bert Franklin? A I do.


Q How long re ve you known him.? A I do not really


THE COURI': I think you are right. That has been gone


into on both sides. Obj ECtion sustain ed.


MR FOW:
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1 at home.


2 Q Did you have a. conversation wi th him. at that time?


3 A I did.


4 Q Just tell the jury the circumstances of your holding


5


6


a conversation with him at that time end what was said and
•


done?


7 MR .APPEL: Wai t a moment. We obj rot to the e.ridence upon


,.....
I~


:~


Loc kwo 00.) th at being th e c he rg e embrac ed in th e indic t-


the ground that it is incompetent) irrelw'wt and imma


terial for any purpose vihatsoever; it is collateral to


any is sne in thi s c as e; it is he arsay) ~nd. for the reason


that it does not tend in any way) shape or manner to
Darrow


prove that Clarence"ever did at any time deliver toMr


Franklin the sum of $4000 for. the purpose of bribing


Juror Lockv/ood or directed the said Franklin to bribe Juror


25


26


8


9


10


11


12


13


14


15


16 ment in this case.


17 THE COURr: Obj ec tion CN erruled.


18


19


20


21


22


23


24







And being acts and declarations of theMR • APPEL.
37711~


said Franklin and of the witness long prior to November 28t


1


2


3 1911, the date charged in the indictment when the alleged


4 offense is alleged to have occurred, being too remote and


5 irrelevant for any purpose.


6 THE COURT. Objection overruled.


7 MR • APPEL. We take an exception.


8 MR .FORD. Read the quee tion •


9 MR • APPEL. Just a minute--Iet me get the stipulation, so


10 as not to interrupt the wi tness, your Honor. May these


11
i


12 '


13 !


14


15
I


16 I


17


18


19


20


21


22


23


24


25


26


objections, your Honor, unless it appears necessary to add


to it in the future, may this objection go to all of the


questions and all of the answers that the Witness may give?


That is, it may be a running objection to all of that so as


not to interrupt the Witness heRafter?


THE COURT. It will be understood that the same objecm.on,


thesame ruling and the same exception io interposed to each
[


andevery question propounded to this witness, unless


counsel desire to add so~e additional objection.


MR. APPEL. Yes, sir. Very well.


MR • FORD. Read thequestion.


(Ques tion read. )


A Do 1 understand, you want all of the conversation?


MR. FORD. All of the conversation, from the time you


first saw him.


A When :Jr. Franklin first came to the door 1 was not







1 will do the' best 1 can. He said he wanted to see him on


and 1 stepped to the window and 1 saw an automobile and 1


--,I
can-


He said that he must see him


It has been quite a while ago, but


'+


. 377~
go to the deor and he gave an alarm, rang I
and then he went around to the back door }--


In a moment or two M.r. Franklin came around


in condition to


the door bell,


to the Window and 1 opened the window and 1 says, "1


in the automobile said, "Why, he has gone around to the


tions where Mr. Bain was.


immediately, or he mus t see him that night, and 1 told him


just as near as 1 could, and he thought at first that he


--called out, "1 cannot come to the door," and the gentleman


not come to the door," and he says, "Why, where is BOb?"


And 1 tried to tell him as near as 1 remember, the direc-


business and he mentioned the fact that--


conversa tion en tirely •


would go there. Now, 1 don't know that 1 can give the


MR. APPEl.. tet her state what was said, your Honor.


THE COURT· Yes, state what was sai d.


MR • FORD. Q He mentioned the fact, that is something he


said. A He said he was a detective and 1 said 1 understood


so from a mutual friend of ours, Mrs. Brainard, and he


says, "Mrs. Bain, 1 have been here to see you three or


four times, several times, and 1 never found you in," and


1 says, "No,. 1 have been very busy, " and 1 days, "Bob is


working," and 1 says, "1 am working in a contest for a


blind lady friend of mine and 1 have been away a great


1


2


3


4


5


6 •
back .-"
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1
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and then 1 said, "By the way, Mr. Fr ankl in, you might hel p


me in this oontest," and he sajs, "Yes, what do you want?"


And 1 says, "Well, 1 am aiming to get a 0 er tain number


of points by Saturday night, tomorrow night, and three


months, six months or a year would help me very mator


~ally," and he says, "What paper is it?" And 1 told him


the Examiner, and he says, "Why, yes, 1 will help you out,


1 will give you a year." 1 thanked him and 1 says, "Will


you do it right away?" And he said, "Yes." 1 says, "Wait


a mon,ont and 1 will go and get my receipt book," and he


said, "Let me come in," and 1 says, "No, Mr. Franklin,l am


not in posi tion to recei ve anybody in the house at this


time ,n and he says, "Why, 1 wont look at you, let me come


in," he says, "lwamt to talk to you anyway." So 1 allowed.


him to come in and got the reoeipt book and he says, "Let


me make it out for you," and made out the receipt himself


for $9.00 for a year's subsor iption to the Examiner, and


1 s aye, "Now, that affair is settled," and he says, "Yes, n


he says, "All but the money, you want some money, don't


you?" And 1 says, "Yes, that is very essential,"and 1


smiled, and he says, he asked me if 1 had change for a


one hundred dollar bill, or fifty, 1 wouldn't say posi


tively whicr. one it was. 1 laughed and 1 said, "No, 1 have
23


not seen a bill of that denomination sinoe 1 was cashier,"
24 .


and we smiled about it, and he says, "Can you ohange a tenr
25


1 says, "No, this is rather late in the week", and 1 says,
26
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' A{ ,


·1 "1 have less than a dollar in the house." And he says,


2 "Well, maybe 1 can find it for you." He took out a pocket


3 book and opened it and there were quite a number of--a


4 great deal of currency in it--l didn't see any of the


5 denominations, and he finally got out $9.00 for me and he


6 gave it to me ani 1 thanked him and 1 hoped then he would I
I


7 go, because 1 was very busy. And he leaned back in his


8 chair and he says, "You have a very nice home here, Mrs.


9 Bain .' 1 says. • Yas. we think so.' He says. • Ar e you hapl'yt '


10 1 says, "We are very happy, 1 have not been so happy since


11 1 married, since 1 am in our little home." /Hewanted to


12 know if we owned it. 1 s aye, "We ar e buy ing it" and he


13 says, "What do you owe on it?", or, "\\'hat are you paying


14 for it?ll 1 looked at him as much as to say, .1 didn't


all right, Mrs. Bain, 1 am not asking out of cuniosity


think it was any of his business, and he says, "Now, that is I


_II
I ·


i


but 1 am asking as a friend."


25


26
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1 He says, "BOb and I are old friends", and he says, "I know


2 your circumstances", and he says, "I may be in a position


3 to help you out." He says, "I think I \rill be," and he


4 says, "you know Bob and I have worked and I know Bob is


5 an honest man and I have always been honest't, he says, "I


6 am in a position now vmere I can help him out", and I


7 says, "I wish you could, Mr Franklin, it would be very
,


8 much appreciated, I am sure." I says J "Bob is working


9 today at carpenter work; he has got pretty good prospects


10 for the winter", and I says, "if he could fin d something


11 easy to do", I says, Itit would be very much appreciated lt
•


12 He spoke of ·Bob' s age, he says J ItBob is getting pretty


13 old to do carpenter work", and he says, "it seems too bad


14 that he should have to work on all these years", he


15 said, "If he. had not been imposed upon", he says, "pro-


16 b ab]y he would no t be in the po si ti on he is now." And


17 he says, "He won't be able to work at carpenter work much


18 long er, will he?" Well, I says, !tMr Franklin, wh En Bob


19 becomes that age that he cannot work any more", I says,


He says, IflJrs


I says, ItI am not afraid of work,


And I says, ItWhen Bob is unable to


ItI will work for him. 1t


work for me, then I will work for him."


n (!Ner have been. It


Bain, you are not always going to be able to v.ork; you


are getting that ege yourself when you are not going to be


able to ,~rk hard. n He says, ItI want to help you."


hesitated a while. He says, ItDon't you know what I want


20


21


22


23


24


25


26







And he


He says,


I says, "No,


He hesitated quit e a


I says, "What jury?"


I says, ttyes sir." He says,


I says, "I have not the sligh1est idea,


Well, he says, "Mrs Bain, I want Bob


j urylt, he says, "he may not qualifylt, but he says, Itif


says, "Has he ever expressed an opinion?"


says, "For one thing, he is hard of he aring."


for ecamination."


toserve on that jury.tt


ItThe UcNamara jury."


"Can't you guess?"


"No," he says, Ittt is not that."


- I'


Well, I says, "I don't.tt He---ii
111


says, "Well, Why not?" Well, I says, "Because Bob has' r
got good work now and~, I says, "it will take him away ,-/ il
from home, and It, I says, "furthermore It, I days, "Bob 1\;


never would qualify on that." He says, "Why not?" I ~~
It.


•


poenaed on the jury?"


ItAre you sure of that?" I says, "I am." He says, "Has .


he been sunnnoned?" I says, "ThereVles a paper handed to i.
him, and handed to a neighbor and sh e gave it to me and ,---,.


told me to be very sure and hand that to ],fr Bain wi thout


fail lt , and I said"!tvJas a notice that he should appear


while, and he says, "Oh, by the way, has Bob been sub-


Ur Franklin, unless you want Bob to do detective work."
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1
Bob to do~.:Mr Bain -- Mrs Bain"? I says, "Why, no." He I
scratched his head and looked at ,me ~ain ann he says,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15;.


16


17


18


19
./...


20


21


22


23


24


you know, Mr Franklin, that :Bob is a man of v ery fe,., words",


and 1.le s eys, "Well," he says, ItI want him to serve on that


jury and lt he says, "I will malee it worth his while, and lt-;--... ,


25 / he went right on saying that ifltBob will serve on that


26
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i;
I;
I,'


\-


I
I


I says,


Well, he says,


tactics that they do to ' •


a question of c apital £g~ II
1
1
!i


i~
I;·


He says, "I t is


of that crime as you are", and he says, "that is the reason


end of the trial, providing he·votes forlCquittal or


has to use the same tactics that they are using." He


says, "You don't want to see the se boys rail!l1eaded to the


penit entiary?".


•


that I dare approach Bob on that subj ect?"


"No, Mr Franklin, I don,t think you dare."


labor", he says, "these boys, Mrs Bain, are as innoc ent


we have got to do this thing", he says, "the prosecution


I


-- 'IIstays through, qualif'i as, he stays through to the end of


the trial", he says, "I ....vill gi ve him $3500 more at the' I
II
\1


~J


~j


t
t


hangs the jury", and he says, "Now, Mrs Bain, do you think


"He must serve on that jurylt, he says, "These boys are :


.' being railroaded to the penitentiary and"he says, "the---\


prosecution are buying witnesses and jurors, and", he says,


. "we have got to use the same


1 / will ~ree to try to serve on tha t jury", he says, "I


2,/will give him $500 tonight", and he says, "then if' he


3


4
i-


5
/
.~


6


7


8


9


10


11


12


13 " keep even. It


14


16


17


18


19


20
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~


18, \t And he says, "Now, do you think that 1 dare approach
\


2 Bob on that subject?" 1 didn't think so. "Well," he s aye, I
3 "will you speak to him," he says, "do you think that you


4( ~oould per.uade hm to go into thi.?" 'W ell,' 1 .ay., --1
5 "Mr Franklin, if 'anybody can persuade Bob to do i tl can,. I


6 'but," 1 says, "1 don't know that 1 can." "Well," he says,


7 "will you try?" He says, "You will get $500 tonight,"


8t, he says, "1 will give you $500 tonight; 1 will be here


9 tonight." In the mean time he had spoken of coming again to


10 see Bob at 7 o'clock, and 1 says, "Well, 1 can speak to


1 said, "1 don't1 s ai d , " No • "


He spoke along advisedly of the


advantage it would be to us and that we could payoff our


a good thing it is."


Attorney and tell this?"


him," and he says J "Will you try to persuade him?"


suppose for a moment· that Bob wi)) go to the District


11


21
(


22"


12; / "Yes."


13


14


I
1 ~aid, II


I'He says, "Now, remember," he says, "Think what J


~ 1\
It


15f,...aitt1e home, and held out the inducenentJjand 1 was foolish II
'\. ( I r


16 enough to fall, and so then shortly after that, after 1 i i
--i~


17 agreed to speak to Bob, he left, and he said, he would be It
18t/"b~Ck at 7 o'clock. 1 told him 1 would not be here because I~


19 ·1 had. to go to lodge. He says, "You will speak to Pob and I}
I~


20 /-he wi 11 be ready to race ive me?" He says, "You don' t ~


I ;
I


23; /believe Bob would do that, in fact 1 know he wont." That i


24 about as near as 1 can remember the conversation.


25, Q Do you remember anything else that was said at that


conversation, Mrs. Bain? A Might have been quite con-
26
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1 siderab1e more said that 1 would not just remember at


2 this time.


3 Q You stated a moment ago that he had aS,ked you about the


4 payments on your house? A 1 told him about the payments.


Q What did you tell him about that? A 1 told him that thel


place coat $1800 and that we were paying $15 a month with i
I


the privilege of paying, -including principal and interest,--


with the privilege of paying more whenever we saw fit,


any time we wanted to pay more on the principal we had that


pr iviJ ege.


Q And did you at that time tell him anything about handing


5


6


7


8


9


10


11


12 the deed of that house to your husband? A I did, yes.
'T


13 1 said at that time--


14 VR. APPEL· We obj eo t to that as imIIlater ia1. Wait a moment.


15 MR. FORD. par t of the conversation.


16 MR. APPEL. We object to thet as inconipetent, irrelevant and


it doesn't appear that ia said in the conversation, that


MR • FORD. Wai t until the court ru.les •


MR . APPEl,· 1t has no bear ing on the matter at all, their


own transactions in reference to that matter. Your Honor,


17


18


19


20


21


22


23


24


25


26


irnma ter ia1.


A I toldhim--


MR. APPEL. Wait a moment.


is material.


TFE COURT. Objection overruled.


MR. APPEL. We except.







thje case.


UR. APPEL. Just a moment--she testified--


I
thelMR. APPEL. Just a mornent--we move to strike that out 'on


could hand that deed to Bob and say, "Bot, this is our


TEE COURT· Uotion to strike is denied.


A 1 don,t remember the words--


MR. FORD. 1 was sin~ly attracting the witness's attention-


THE COURT· IS that preliminary to some other question?


MR. FORD' Preliminary.


ground it doesn't tend in any manner to prove any issue in


MR· FORD- Now you can answer the question_


A 1 said that when--we were speaking of our anniversary.


1 told him that the happiest day of my life would be when 1


A I don't always hear well.
Bain,


THE COURT. All right, Mrs./We will speak loud so you can.


MR • FORD. During that conversation--will you read that


answer as far as it has gone and see if ther e is anything.


she desires to add to it.


(Last answer read by the reper ter.)


A And then he said, "Mrs. Bain, 1 think 1 can very soon


place you in the position that you can do that. It


Q You stated a moment ago that Mr. Franklin had said that\\
\


the prosecution were buying jurors and witnesses and that)


the def ens e: had to us e the sam e tac tics, is th at corr ec t i'


Aves.


home."
•
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19
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THE COUR T· Oh, well, all r igh t •


MR. FORD. Q At that time was anything said by Mr. Franklinl


concerning other jurors in the case? A He said-- ~
MR. APPEL. Wait a moment--


THE COURT. Mr. Appel, the ?fitness has just stated that she


is hard of hearing. 1 call your attention to that fact.


MR. APPEL. . 1 know that. 1 know the witness for a great


rrany years. We obj ec t 1-lpon the ground th at it is incom


petent, irrelevant and immaterial--well, 1 will put it


in this way, we wi 11 obj ect to the ques tion upon all of


the'grounds stated in the first objection made to this


line of testimony, made by us here while the witness was


present, and we further object upon the ground that it


calls for acts and declarations by Mr. Franklin concerning


past transactions and do not tend to prove any issue in


16 this case.


17 THE COURT. Averruled.


18 MR. APPEL. A repetition of past transactions.


19 THE COUR T. Overruled.


20 MR. APPEL· We except.


21 THE COURT. You may answer the question, Mrs. Bain.


22 A 1 don't remember what the ques tion was.


23 (Las t quest ion read by the r epor ter • )


24 A Not at that time.


25 MR. FORD. Q At,any time during the conversation was


26 anything said about other jurors?
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Q You said you we re not in condi tion to see Mr. Franklin,


or at least you had told him that, so there will be no


misunderstanding, just tell the jury what you were doi~g


MR • APPEL. We understand that, your Honor, it is unnecesscqty


THE COURT. ijead that question again.


(Last question and answer read by the reporter.)


MR. APPEL. The same objection.


TrIE COUR T. overruled.


MR • APPEL. We take an exception.


A Not until the following meeting, until SUnday.


A Taking a ba th •


1 wan ted to ge tat th is conver sation only •MIl. • FORD.


at the time he called.


•


1


2


3


4


5


6


7


8


9


10


she has answered it.


25


26


13 THE COURT. It seems unnecessary to go into a conclusion . '


14 the counsel has allowed to go in wi thout objection. However, I
I
I
I15
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1


2


3


MR FORD: Now, ha'd. you that day talked to :M:r Franklin be


fore that meeting or talked with any person concerning Mr


Franklin? A only my neighbor who handed me the card~{r


4 Franklin had been th ere.


MR FORD: I withdraw that.


THE COURT: OVerruled.


\ I
had you \ I


) I
. I


./ I
I


I had.A


Strike out the answer for the pu~)oses of


Question vdthdravm; answer stricken out.


Wait a moment


Before :Mr Franklin had called that d~


received a ca~d from anybody?


THE COUR!.':


irrelevant and innnaterial for any purpose whatsoever;


MR APPEL: We except.


MR FOBD: After you received that card, what t if 8I:\Ything,l


did you d9,Mrs Bain?


MR APPFL: Wait a moment. We obj ect upon th e ground


it is incompetent, irrelevant and immaterial whatever sh


it is hearsay; it is not binding upon the defendant.


the obj ection.


YR AFIEL: Obj ooted to upon the ground it is incompetent,


obj action.


ness and anyone else; incompetent, irrelw1ant and imma


terial, and hearsay.


MR FORD:


MRAPPEL:


THE COURT:


MR APPEL: Wai t a moment.


THE COURT: Strike out the answer for the purpose of the


},fR APPEL: we obj act to any declaration between th e wi t-


25


26
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1 did herself is not binding upon thedefendant; it is hear


2 say.


3 THE: COURT: Overru.l ed.


4


5


6


7


llR APPEL: We exc ept •


THE COURr: Answer th e qu estion.


A I immediately took the card to the neighbor


to Mr Franklin as per request.
,


i
I


-~"I
and phoned 1


./1


8 MR APPEL: We ask the last statement be stricken out.


9 THE COURT: tf as per request tf; that part of it. will be


10 stricken out.


11 MR:roW: Without stating just what you s aid over the phon ~~
..,/


12 with whom did you talk over the phone?


13 MRAPPEL: Wait a moment. we object to that upon the same


14


15


16


17


ground stated in our previous obj ootions, and each and


all cf th e groum s stated therein, calling for hearsay.


THE COURI.': Overruled.


MR .APPEL: We eKC ept.


18 A I spoke to Mrs Franklin, she answered- the phone.


19' M'R FORD: Did you s e.e Mr Franklin yourself again that day,


THE COURI.': Th e wi tne ss inqui res whether or not she should


on Friday, October 6th, after you had had this first


conversation: with him? A I did not.


20


21


22


23


24


Q


A


When next did you see U r Franklin t you, yourself?


Sunday evening.


25


26


always wait for the objection. I say, not necessarily,


but try to obsemre whether couns el for the
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1 ous of objecting, and if so, give him a chance to, is the


2 customary way to do here.


3 }lR FORD: What time did you see yr Franklin on Sunday?


4 A To the best ofmy recollection itms Sunday evening •. -


5 Q Now, between th e time you sawyr Franklin th e fi rs t
J •


6 time, and the time you saw him th esecond time on Sunday,


7 did you speak to your husband about the conversation you


8 had had wi th M'r Franklin?


9 1£RRAPPEL: Wait a moment. W:3 obj ect upon the ground it


is incompetent, irrelevant and immaterial for any purpose.


whatseoever, and upon the further ground that the wit-


ness is incompetent, not qualified to speak core erning


the matter, being a matter involving the commission of an


alleged of fense, and she cannot be used as a witness to


testify as to any mat-tel' involving the commission of an


offense by her husband, not competent to testify in that


respect, and cannot be used as a witness under the provi


sions of section 1323, whatever it is. Notwithstanding that


Ur Bain is not on trial here, under the decisions here, we


take the ground that the wife cannot testify or be ec


mnined comerning any matter or thing that may involve


the commission of an offense by her husband; she cannot


be used as a VIi tness against him or c an any fact be estab


lished concerning!rr Bain by the testimony of the wife for


the purpose of asking as a fact, as against the defendan


The decisions are that even where the --


25


26
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1 ],{R FORD: May I ask the witness just one question refore


2 you argue the matter?


3 MR APPEL: I am obj ecting to the question, 'end I can cite


4 authorities.


5 THE COURT: Yes, you have a right to be heard at this time.
• that


6 MR APPEL: Ifwe are wrong in the ruling,.:: will dispose


"7 of th e question, if we are wrong in our contention of the


8 law, that will dispose of the question.


9 1lR FORD: Just to clear up a question of l' act, before you


10 make your obj ootion.


11 MR APPEL: It is a question of law; it is not a question of


12 fact.


13 7vfR FORD: We agree with COUD.1Sel that a wife cannot testify,


14


15


16


17


18


19


20


21


22


against her husband any time without the consent of both.


I now ask leave to ask this witness mether her husband


has consented to her appearing here as a Witness, both he


and she have been SUbpooBBed, and th e fact is that they


are both here in court to testify. Further.more, both


she and her husband, we will show, if necessary, have


testified before as witnesses in a criminal proceeding.


:MR APPEL: We obj ec t to that; that is not material to a


le.gal question.


23 TEE COURT: That is not material to th e application be-


24 fore the court to ask this witness a question.


25 MR FORD: If your Honor will hear me just a moment, I


26 will show you that it is. They are both m:empt under cir
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in a criminal prosecution.


1


2


stanc es. They have both t estifi ad against }!r Franklin)


3 1m APPEL: That is a foreign matter to the matter under


4 investigation here, and the fact that anyone has don e


5 wrong or has done right outside of this court room does
•


6 not aid than in thedetermination of a question of I mi.


7 This is the manner in which the gentleman argues his propo-


8 sitions of law, because Tom, Dick and Harr,y, in someother


9 court has pel~itted the wife to testif,y against the hus-


10 band therein, they want to bind this decision as a preceden:


11 because so and so, not having the ability to determine the


12 law, not being able or capable to determine a question


13 of law, has decided wrongfully ~a nst the first princi-


14 pIes of law, they cit.e that as a precident here in this


15 court. That is not the way


16 THE CaUR[': Mr Appel, if you want to be heard on this mat


17 ter, I will hear you right now.


18 1!R APPEL: If your Honor will permit me to g et th e 8uth-


19


20


21


ori ties --


THE COURT: I will ask you if you are maldng your ergumen?


under subdivision 1 of l88l?


22 MR APP]L: 1322 of the penal COde.


23 MR FORD: It has been amended. I h are the slip right here,


24 your Honor.


25 YR APPEL: We will wait until th e gentleman finishes, yo


26 Honor.
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1 THE COURr: I just wanted to read the section, :M'r Appel.


2 :M'R APPEL: Section 1322 of the penal COde! reads, "Neither
-


3 husband or wi fe is a competent witness for or against the


4 other in a criminal action or proceeding to which one or


5 both are parties, except with the consent of both or in


6 cases of criminal violence of one upon the other, or in


7 cases of bigamy or adultery --" (Reading.)


8 Now, section 1881 of th e Code of Civil proeedure, is


9 more applicable in a matter of this kind. A husband


-
if that is necessary, and t hat will dispose of the Whole


ll~Bain, do you con sent to yourmat-ter without argument.


husband testifying in this matter as to the communications


made between you and him?


THE COUHT: Wait a moment. yr Appel has the floor on a


action or proceeding by one against the other, nor to a


criminal action or proceeding for a crime committed by


one against the other; that is, these exceptions do not


apply in this case.


llR roW: We offer to put Mr Bain on the 13 tand and show


that he consented to his wife testifying in this matter,


cannot beex:amined for orfg·ainst his wife without her con


sent nor a wife fllr or against her husband wi thout his


consent, nor against ei ther during the marriage or after


wards, be, without the consent of the other, examined as


to any communication made by one to the other during


their marriage; but this Slcception does not apply to a civil


25


26
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1 proposition of law. We must proceed in an orderly way


2 here.


3 MR APPBL: NoW, 'he attempts here I will not state the


4 authorities upon the proposition. I suppose it will be


5 granted that in all collateral matters the same kind of
•6 evidence and the same rules of law must apply in proving


7 collateral matters, or else it cannot go to the jUry oJt


8 the court would not be per.mitted to go to the jury; so


9 held in people against Bird, and other cases in this state.


10 Now, in order to make this matter material, in order to


11 prove that a crime VIas committed by Franklin and by Baini ,


12 it is sought to use the wife here and prove that crime.


13 Now,'w contend, your Honor, that she cannot be examined


14 agains t the husband to prove that crime. They cannot use


15 the wife to show that Eain connnitted an offense for the


16 purpose of laying it at the door of the defendant. ,They


17 cannot do that. yr Bain, being a party to a criminal pro


18 s ecntion, and no foundation being laid for the examina-


19 tion of her in that resp~t. Now, that is our obj ection,


20


21


22


23


an<Dlwe qre contending that, andw8 simply stated a propo


sition of levi, she cannot be examined with regard to com


munications made to the hnsband or by the husband to her I.


unl ess a proper fm.md ation is first laid.


24 THE COURr: Obj ection sustained.


26 on that matter, first? In the first place, it has absol


We are not all 0 \,j\jd to be heard, your Hono r.YR FORD:25







3790


1 ly 110 applic ation to th e case at bar.


2 THE COURr: yon have intimated an offer to prove at


3 this time- to lay a foundation.


4 MR WID): If the cou rt please, I offered to do that mere-


soever.


other ·proposition.


your Honor.


Call 1fr Bain.


We obj ect to that; it isn't a question


A I do.


MR FORD:


MR APPEL: Wait a moment. We have a right to ask some-


ME FORD: Answer the question.


YR APPEL: Ww exc ept •


T~~ COURT: Objection overruled.


petent, i rrel want and immaterial for any purpose what-


the la~, to save the argument, I will now answer it with


this on e question. Do you consent that your husband may


v
whether she consents; the t doesn, t lay th e fOlmdation,


the husband, or a case against the wife. However, in order


to save the argument, without stating th e a rgmnent -that is


law states that that is applicable to only cases c;gainst


ly to save argument, b eClluse suc h is not the law. The


testify, lIrs B-ain, to any cOJ'nmunctcation made 'by you to him


or by him to you? I will call Mr Bain in a minute on the


THE COURI.': What is the ground of your objection?


MRAPPEL: We o'tdect upon thegromld that it is incom-


![R APPEL:


•
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26 MR APPEL: Your Honor, since obtaining the authorities,


thing on that foun dation.


THE COURI.': You may.


MR APPEL: You are willing to testify cone ernine the ac


ceptance of moneys by your husband from Mr Franklin,


through your instrumentality, to have your husband tes


tify to what you told him and testify to your ~tions in


helping him, knovving) and for the :reason that the District


Attorney hm promised you immunity, and promised your hus


band immunity, and for the purpose of gettiJ:'\g him immu


nity?


llR FORD: Just a moment. we obj ec t upon th e g roun d it


is incompetent, irrelevant and immaterial, what the :reason


is that actuated the vii tness, as long as she consents,


and the reasons are absolutely immaterial· at this time.


This is simply a question of securing cons ent of her to


allow her husband to testify. At the proper time I will


offer to call her husband to testify to his consent and


the reasons that ootuated her at this time, is absolut ely


immaterial: The question is one of secnring consent. It


is nota.ren necessary that they take the stand. I can


call yr Bain in here and ask his consent without swearing


him. I can secure hiswritten consent, as long as I show


he consents; it isn,t a question concerning vlhich the


person giving his consent can be cross-examined concerni l'\5


his motive.
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promise; it must not be affected by outside considerations


and th e wife has given something to the husband, when she


untary. We havea right to go into that question, what is


the inducement here. Was it a fear that her husband v.ould


3


ci921
1


and _ II
held,


has parted With something of value to the husband, when


ei ther party are interested in that t rans8ction, the pre


sumption is that that t rans8ction was tainted by undue


influence -- by influence which the husband is presumed


to have Oller the wife, by that confidential relation


which ex:ists between them, and whe:l the wife goes upon


be prosecuted if he did not testify? Is that a free con


sent such as the law contemplates? ihen a transaction,


even in civil matters occur between husband and wife,


and when a wi fe goes upon th e witness stand, your Honor,


and testifies to matters of this kind, and is ~dertaking


to testify in reference to it, the law presumes that she


is under undue influenc e. Her consent is not free and vol-


the transaction. It is not a consent, the law says that


cons ent 11lJlst be absolutely unaffected by this consideration


and consent must be voluntary consent. It must be free


from all coersion. It must be free from all taint of


concerning, especially the admission and confession ofhav


ing committed a crime, 1s inadmissible against a defend


ant. It is inadmissible egainst anyone connected with·


promises and consent obtained under undue influence,


consent obt~1ned through offers of immunity has been


•
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stand and says, "I consent to this", we have a right to go


and shovr what kind of consent it is, whether it is the


con sent mentioned in th e statute, an d the statute says


that consent is not consent when it is the creature, when


it is the sequence of coersion, promise, undue influence,


6 and that is implied when the wife is upon thestand.


7 l.4:R ROGERS: If your Honor please, they here bring before


8 your Honor, the qu estion of consent. We have a right to


9 show--


10 THE COURT: Mr Rogers, I am cinvonced you have the right


11 to go into the matter Ollcross-examination. The only ques-


tion is here, whether you have a right to th e question on12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


the voi r dire.
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22s 1 MR. ROGERS· The question comes up at this time, it is
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2 brought by their question of Mrs·. Bain weether or not her


3 consent is not purchased by immunity, whether or not they


4 are giVing her some consideraticn for her testimony, and


5 whether that comes now or conIes later is of small conse-


6 'quence it is true, except we only think--when they ask


7 her a question "do you consent," then we have a right to


8 show that is the price of the testimony against the·


9 defendant •


10 THE COURT" Whether or not she truly consents.


11 1m • ROGERS. Whether or not she truly consents, whether


12 or not as a pr ice of the tes tilIony agains t th e defendan t,


13 upon which they intend to ask his conviction, ahe has not


14 joined this list of immortals, Franklin, White, Bain, Mrs.


15 Bain, Harrington, Krueger, Cooney, Fitzpatrick, Behrn,


16 all of them purchased by immunity to testify agains t


17 Darrow. Now, we have a right to show at once whether or


18 not her consent is, as a matter of fact, a consent, or


19 whether it i8 bougrt as a purcrase price of immunity. We


20 I
I
I


21


22


23


24


25


26


haven't hear d of a prosecution agains t anyone except [,ire


Darrow, and upon that ground when they ask tha t question,


"Do you consent," we have the right, preliminarily, and


on the voir dire, to ask her, isn t t your consent purchased


by ilLn,unity for yourself and inrnunity for your husband and


in::muni ty for Frankl in and irrmuni ty for Whi te and immunity


for Barr ington and immm i ty for Krueger, in fact







this becomes upon the voir dire, it is necessary for them


consent," what is the purchase price of your consent? all


Now, we have a r'ight, just the moment they say, "Do you


man.
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I


I
I


i
i
I


for a dozen different people to testify against one1


2


3


4


5 toJ ask that question and it is our right to ask her if


6 her consent is not purchased.


7 THE COURT· Without going in to the ques tion of your right


8 to go into it on cross-examination, 1 do not think you have


9 the right to ask the question at this time and the objec-


10 t ion is sustained.


11 MR. FORD. Will you call Mr. Bain into the court room?


12 MR. ROGERS. IS this Witness sti~l on the stand?


13 MR. FORD' Yes, she is still on the stand. While MI. Bain


14 is coming, 1 want to call your Honor's a ttention to the


15 provisions of Section 1322 of the Penal Code which is


16 I imi ted to its appl icati on in cases where the husband or


17 Wife is a party--


18 THE COUR T. Ther e is nothing before the court at this time,


.19 Mr. Ford •


MR • FORD. Does your Honor cold 1 cannot examine this


wi tneas until 1 s ecur e ~.\r. Bain's cona ent? That is the


20 !
I


I
21 I
22 thing that is before the court. 1 claim that under the


23 law 1 do not have to. The Section reads, "Neither husband


24 or wife is a competent witnesa for or against the other


25 in a criminal action or proceeding to which one or coth


26 are par tiea, except with the consent of both.n







MR. ROGERS. We take an exception to the conduct of the


District Attorney inthe premiaes, as evidenced in court.


T'b.e witness is no t upon the a tand, there is another wi tness


upon the stand. This witness is not sworn, and we have


the rignt, we contend, to show that this testimony is pur


chased by immuni ty, in other words, that it is bough ten


testimony and not free testimony and it is not Within ~he


provisions of 1322 of the Penal Code.


MR. FORD. 1 am asking ~1r. Bain, your Honor, not as a wit
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tion is here that the only partes to this action are the


People of the State 0 f California and the defendant,


Clarence Darrow, and that, therefore, the securing of a


consent of any other person to t~s. Bain testifying is


absolutely unnecessary.
• THE COURT· A~. Bain is here, do you want to ask him?


MR. APPEL· He will have to take the stand, if your Honor


pleas e.


MR. FORD. No, sir. Mr. Bain, 1 ask you in the presence of


the court if you consent to your wife testifyi:r:g in thia


case against Mr. Darrow, and in ao testifying to disclose


any cOffimunica tiona, made by her to you or by you to her or


to state what either you or she did in regard to any


transactions you may have had with Bert Franklin, the


defendant Clarence Darrow, or any other persons connected


with the caGe of the People of the State of California


vs. Clarence Darrow?
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2


but as the lusband 0 f the wi tnes8 on the stand if


consents.


3 MR. ROGERS. In the 'presence of the jury, and we take an


4 exception, and we object to it. If they want to put 1u.
5 Bain on the stand and ask him, then we will ask him how


6 • they bought his consent.


7 MR. FORD· You will have an opportunity to cross-examine


8 Mr. Bain later.


9 THE COURT. !I~r. Bain has not answered the qlfBtion.


10


11


12


13


14


15


16


17


18


19


20
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22
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25


26


MR. roRD. Your Honor will permit him to ansvver the questionr


THE COUR T. Yes.


MR. APPEL· Without being sworn, your Honor?


THE COURT. Yes.


MR • APPEL. We take an exception •.


MR. FORD. Answer 60 the court may hear you.


MR. BA1N· 1 do.


MR. FORD· Your Honor hear him?


THE COURT. Yes, the witness said, "1 do."


MR. APPEL' We ask permission to examine the Witness Bain.


THE COUR T. On the vo ir dir e1







1 ],fR ROGERS: As to \mether or not his consent was ob-
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2 tainred by purchase or promise or any reward or consider


3 ation.


4 THE COURI.': Application denied.


5 MR APPEL: We take an ex:ception •
• /"-r'


6 /YR FORD: Now, vl.1en did you talk to your liusband aboutv
7 what yr Franklin had said to you on Friday, October 6th,


8 1911?


9 11TR APPEL: We obj ect upon th e ground that no foundation


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


has been laid, upon the further ground that it is incom


petent, irrelevant and immaterial for any purpose, that it


is collateral to any issue; that it calls for hearsay; that


it calls for declarations made by th e wife to the alleged.


husband, and declarations' by th e husband to the wife,


and no proper foundation has been laid for their introduc-


tion; that there is no SVlOm evidence in this case or any


fact established by sworn testimony, that the husband con


sented or consents to the witness being examin ad in ref-


erence to a criminal prosecution involved in the inquiry,


and to which both the wife and the hBsband were parties,


and it is otherwise immaterial for any purpose whatsoever.


THE COURT: Overruled.


l,{R APHI: We. take an exc eption.


MR FORD: Answer the question, Urs Baim? A Why, short]y


25 ///after 6 o'clock m.en he came home from \vork --


on th e s arne day? A That sa111e evening.
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Q Who else was present whEn you talked to your husband?


A NObody.


Q Just state to the jur,y what was said by you and your


husband and what he replied.


YR APPEL: Subj ect to the s eme obj ection stated, your
•
Honor, in our first objection to the line of inquiry, and


upon each and all of the grounds stated th erein, and


subj ect to the last obj ection which I made to the witness'


testimony, and upon each and all of the grounds stlted ther"'


in without repetition of the objection, of the two ob-


j actions and th e grounds thereof.


THE COURr: The obj ection will be (N erruled.


MR APPEL: We take an ecception.


UR FORD: Answer th e question.


A I have been tryi~g eight months to forget that, and


I don,t know '!m.ether I can t ell that.


THE COURT: Did you hear the answer? (Last answer read


by the repo rt er. )


MR APPEL: We move to strike that out as immaterial,


and not responsive.


TIm COURl': Strike it ou t.


A I stated to 1fr Bain what had taken place, what had


been proposed.


MR APIEL: Wait a moment. We obj ~t to re r conclusions,


not responsive to the qu estion.


THE COURT: yes. Read the question, yr Reporter.
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1 (Last question read by the reporter.)


2 THE COURI.': Now, Mrs Bain, that calls for a statement from


3


4


you of wret he said and What you said, and nothing else.,
As nearly as you can give it, from your lbest recollection.


5 A


6
•


I donltt recolla:t much about it. I know that I pur-


suaded him, that is all I remember.


7 lfR FORD: Just give it in sUbstance.


8 MR APPEL: What is the answer?


9 (Last answer read by th e reporter.)


10


11


]JR APPEL: I move to s trike ~t out.


TEE COURT: The word "I know I pursuaded him", is stricken.


12 tou •


13 MR FORD: I withdraw the question.


14 1/Q When your husband came home that evening,


municate to him what lir Franklin htrl told you?


did you com-


----f
~... I


I


16 MR APPEL: Wait a moment. we obj ~t to that -- that is I'
17 I calling for an opinion of the witness and upon each and I


15


MR FORD: If the court please, I believe .that perhaps that


is true, but whether or not a p:!rson made communications


to another is a fact concerning which they may t estify;-


all of the -grounds stated heretofore in our obj ections


THE COURT: I think the witness is able to give that


conversatioru in substance.


upon thesame grounds, can ona y call for a conversa


tion, and therHie can de tennine whether she communicated


what Franklin said to her.


25


26
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1 without going into thedetails of the carnnnmication.


2 THE coum: In that event, assuming you are right and I


3 am right, th ere is an unanswered question before the


4 court. It'is a question as to what was said at that


5 time•
•


6 MRFORD: NO, your Honor, I withdrew that question, and


7 asked another question to state whether or not she commu-


8 nicated what Franklin had said to th edefendant I'mean,


23 MR FOBD: Now, without telling us the details of the


24 communication, What, if anythi~~, did you say to your


25 husband, in aidi tion to communicating the f ac ts of Frank-


26 lints conversation?


I


9 said to her husband. Now, of cours e, even though I asked


10 for th at fac t, which can be answered yas or no, even them


11 if I don,t go into thedetails of the communication, counsel


12 will have a right to go into it on c rose-examination, if


13 theydesire, but in order to spare the feelings of the wit


14 ness, I h8\7'e chosen to confine myself to the bare fact


15 of the communication, which I have a right to dO, if I


16 so desire. If they wish to open it up on c ross-examina-


17 tion more fully, they have a right to do so, but we asked


18 fo r the simple f ac t •


19 - THE COURT: I see your point. Obj ec tion (Jll erruled.


20 MR APPEL: We take an exceptiom.


21 UR FORD: NoV!, read. th e question to th e wi tness. (Last


22 ; /'qu estion read by the repo rter.) ) - A-,







1 MR .APPEL: Wait 8 moment. We object upon the ground
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16


17


18


•


that it calls for hearsay, incompetent, irrelevant and


innmterial, collateral to any issues in thiscase, not


binding upon the def endant, not wen bindirg upon Franklin


as to any matter that she may have said to her husband,


not within her authority, but volunteered on her part,


being matters, which were the creature of her o\vn vol i-


tion, not induced by Franklin, not made ,nth his authortty


or cons ent, no foundation laid; it is incompetent, i rre


levant and innnaterial for any purpose whatsoever, and


collateral to any issue in this case.
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THE COURT. Objection overruled.


MR. APrEL. We except.


(Last question read.)


MR • APPEL. Jus t a mOIr.en t--may 1 be alloweo. to correct and


modify my objection?
•TEE COUR T. Yes ,sir.


MR. APPEL. 1 object to it on the ground that the witness


has been instructed to keep out of the entire conversa-


tion matters indicated in the question and calling simply


for fragmentary portions of the conversation, and we object·


to that upon the ground stated and upon the decisions we


have here tofore read to the court.


MR. FORD. 1 have cited your Honor to authorities on that


point.


MR. APPEL' In addition to my other grounds of obj ection 1


made heretofore.


THE COURT. Objection overruled.


MR. APPEL' We tak e an except ion.


MR. FORD. Q Answer the question, Vrs, Bain, if you


Alp 1
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26


remember it. Do you want the question read again?
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1


2


3


4


5


i
been required here for certain reasons to abstain'from


saying what she said to her husband, which was in view


of her feelings in the matter, it was a fair consideration


for the witness's feelings, and now, your Honor, she is


asked a bold question, which is as cruel as if she had


6 "been allowed to state what she really said to him. 1 have


7 as much feeling for this witness, perhaps, as anybody else,


8 and if it was permissible, your Honor, to have her abstain


9 from detailing here ad senatim what words she used to her


10 husband, why isn't it for the same reason, your Honor,


11 incompetent to ask this question that she has been asked,


12 if she induced him to do so and so~ We were content with


13 our objection, we did not urge our grounds of objection


14 with as much earnestness as we probably would have qone,


15 in view of the explanation of the counsel, and in view of


16 your Honor's, 1 may say, if 1 properly construe your own


17 idea about it, in view of your sympathy for this witness,


18 in which 1 share. Now, if they ask that, would it be proper


19 your Honor, for us to cross-examine her fully"


20 MR " FORD" 1 withdraw the ques tion •


21 Q After communicating to your husband, Mrs" Bai n, what


22 Mr. Franklin had told you, did you discussthe matter With


23 him? A 1 did"


Mr. Franklin when he calJed on Fr iday night, October 6th?


NOW, you saw ~1r. Franklin on Sunday, night" Did you see


A f did.i didn' t hear the answer.
T


Q


Q25


26


24
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What was said and done on that occasion, Mrs. Bain?


1 did!.


I
i


Mr. Bai n and myself and Mr. Franklin.


At the home residence.


A


A


1 didn t t recall.


At what place?


MR. APPEL. She said-- A I did not.


You did see him Sunday night? AQ


Q


Q Who was present?


Q
5


1


2


3


4


6 I •


A The money was handed over, $400 was given to Mr. Bain.


that, that was done Friday night, but Mr. Franklin was to


The same objection.MR • APPEL. I
I


. I
THE COURT~ The same objection, the sarr:e ruling and except~ot


A No, 1 beg your pardon; 1 take that back. 1 didn'rtt; see. I


I
bring the other $100 and he failed to bring it, he was to I


1\


:r ing it, be said. -D
~ow, returning to Friday night, when you got home, did . I!


you talk With your husband about the Franklin matter at ---i~


---rltha t time? A We didn t t speak very much and he handed tee .


7


8


9


10


11


12


13


15


1·1


16


17


18


19


20


21


-----""'i
money over to me, $400. !


Q What, if anything, did he say at that time? A He ~I
banded it to ms. He says. "Here is tbe money, 1 do not"an t~
it, 1 never want to see it." ----r


/
money ~


Q Tha t was in what kind of money? A Paper money, currency \


MR • APPEL. Who said that?


22 MR. FORD. Q NOW, on Sunday night when Franklin viei ted


23


24


you and Mr. Bain, just tell what was said and done by each


of you on th at occas ion, as near as you can r eruember?


25 A When Mr. Franklin first came, Bdl:r::went to the door to m


26 him and 1 came in later and 1 heard them talking. What
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1 passed between them 1 don't know, but Mr. Franklin was


2 giving him instructions--


3 UR. APPEL' Now, then, Your Honor, we insist--


"1 THE COURT· Tell what you heard, if you heard anything.


5 MR. ROGERS. We move to strike out that statement.


6 'fHE COURT. Strike out the words, "Giving him instructions.r
i


same ruling and the same exception.


thing to me, he said not to spend any of that money and to


Mr. Frankl in says, It Now, Bob, donI tA


State what was said, what you heard, if you


Go ahead.


Yes, sir.


Q


QTHE COURT.


MR • FORD.


MR. APPEL· Subject to the same objection and the same rUlin~.


THE qOUR T. Yes, sir, sUbject to the same obj ect ion,- the I


I


I
•


i
you go to work and spend this money, It and he told the same" I


!
i
I


MR • APPEL'


heard anything.13


71
8


9


10


11


12


15


14


23 MR • APPEL


for what money. ~rB. ,Bain? "


be careful and let our bills run and cal] onthe Dis tr ict


Attorney or some one--the District Attorney, 1 think he


said, for our money, and 1 says, 1t~,1r. Franklin, we don It


have tedo that, we always pay our bi l1s first, It and he


"Well, it is best to do that now--"


NOW, your Ponor--


i
I


sayaj
I
I


I


Just a mornent-~call on the District AttrneyQMR. FORD.


19


20


18


21


22


16


24 A '1'he fees--


25 MR. APPEL. --wait a moment. She was stopped right in the


26 midst of a conversation' after she was over it they might
I







1


2


3


4
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asked her-


MR • FORD. 1 prefer to ask it th is way.


MR. APPEL We do certainly object to having her interrupt-


ed inthe midst of an explanation, it might disturb the


witness.


question, Mr. Petermichel?


MR. APPEL Wait a moment--we will object to the question


because it calls for her conclusion and opinion. She


may state what was said and we can determine from that


what money was meant. Of course, it is very easy to do


that.


THE COURT. She must not state her conclusion or opinion,


6


7


8


9


10


11


12


13


14


15


•
THE COURT.


MR. APPEL.


MR. FORD.


Obj ect ion overruled.


We except.


Will you read the last answer and the last


16


17


18


19


20


21


22


23


24


25


26


she must state what was said.


UR. FBEDERICKS' We would like the record read.


TPE COURT ~ Read it.


~HR. FREDERICKS' The question and answer.


(Last question and answer read. )


MR • FORD. Q Did Mr. Franklin say to call on the Dis


triot Attorney,did he mention what fees it was?


MR • ROGERS. That is obj ec ted to as 1 eadir..g and sugges


tive. Let her tell what was said by Mr. Franklin and by


herself and by Mr. Bain wi thout suggestion or interruption; I


that is the way it ought to come and the way the jury







1 see no occas ion for that staten:en t, !.ir. Ford,


1


2


3


4


5


ought to hear it.


MR • FORD. The jury will not be allowed to be misled by


THE COURT. Objection overruled.


MR • ROGERS. Well--


THE COURT·


3808
1


I
us. i


I
!
,
i


6 'after the court has ruled on the objection.


7 MR. FORD. 1 beg your Honor 1 8 pardon.


8 MR • APPEL. We take an exception to the remarks of oounsel


9 as to what the jury will do or will not do.


10 THE COURT. Now, let us have an answer to the question,


11 Read the question.


12 (Ques tion read. )


13 A The witness fees.


14 MR. FORD. Q Witness fees?? A Jurors fees.


15 MR. ROGERS, Now, if your Honor please, we get again a


16 leading and suggestive question, and the character of it-


17 let her state what was said and let us find out What was


18 said.


19 A 1 am not used to tl1e court terms,


20
I


21


MR • ROGERS. Of course, Mrs. Bain is not us ed to the


cour t room and Mrs. Bain ought not to be interrupted in that


22 fashion, She ought to be allowed to tell her story; now,


23 c.ounsel puts the warda absolu tely in her mouth,


24 A It was the jurors fees; my husband was on the jury at


26 THE COURT' There is no question but what the question
25 the time.







1


2


was leading, but in the opinion of the court it was a


harml ess ques tion •


3 MR. FORD. Q After he told you to calIon the District


4 Autorney for 'your jurors fees as often as possible, what


5 else was said?


6 'feR • APPEL. Now, your Honor -- I
I


7 MR. ROGERS. she has not said that, "As often as possible"·1


8 MR. FORD. Leave the record show whether she said it or


9 not.


10 MR. APPEJ~· If sbe said that, it is all right.


11 THE COURT. Object ion overruled.


12 MR • APPEL· 1t assumes she said something •


13 A What was the question?


14 MR • FORD. Q Jus t tell us what Mr. Fr ankl in said on that


15 subject, and all about it.


16 MR. ROGERS. There you go, now, let her go.


17 A Bob asked him if he had brough t the other hundred


18 dollars as he promised and he said, "No," he says, "1 am a


------


little Short," but he says, "1 Will give you that with the


other, 1 will give you the $3600 When, you are through with


it--when the trial is ended." He says, "You know 1 am


good for it, don't you, Bob?" and Bob said, "yes'" he


says, "You ar e all right." That is about all 1 remember",


THE COURT· ;he tiree for adjournment has come, gentlemen.


(Jury admonished.) The court will now adjourn until fri-


day rrorning, July 5, at 10 o'clock A.M. (Bere the court
adjourned until Fr iday, July 5, 1912, 10 o'clock A.ll.)
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TFURSDAY, AUGUST 1, 1912; 10 A.M.


Defendant in court With counsel. Jury called; all present.


Case resumed.


THE CQlm T • Gent leinen, 1 have glance d over the transcr ipt
"""


this morning and referriLg to page 6146 and


pages 1 want to clear up one rul ~Lng so that


diffi"cu1 ty hereafter, and if counsel deems


will entertain a motion to strike out cert in testimony.
/


rage 6146, there was an objection (j :.11'. Appel, among


other objections we find at the page 6146, line


14, "The docun,ent has not to witness or couns el


on the other side." The balanc(of the obj ect ion, the
/court is satisfied was properl~ overruled, but as to that


feature, in overruling that part of the objection, the
ing


court was n.ely!" as state again on page 6150, line 15, "The


Court is acting upon )9 the defendant has copie


of all these telegri~" Subsequent discussion revealed the


fact, through an yersight, that particular telegram was


not in the possession of the defendant. Had it been in
.I


their possession for a day or two there would be no particul
/


//
occasion for stopping the proceedings in court and showing


them what he had already had. That assumption appeared to


be errorneous, after later developments--


MR. ROGERS. Now" if your Honor please--


THE COUR1'. But the court was relying on that assumption







f' '. '1 7DC:: I I


1 MR. ROGERS.
/---.


On yesterday ,when we went through th~
-.",


state it


2 messages we couldn't find that telegram,' and


3 yesterday it was a cheap trick to try to put


4 ' that, believing we had been furnished with all t


5 Now, it subsequently develops, and


6 I to your Honor this morning, 1 just


7 spould go into the record, that was and


8 it appears that several of these tal telegrams were left


9 at the office, among some cipher telegrams we were trying


10 to read by various methods. remark was not justified,


11 because counsel had given a copy of that telegram, not


appears her e, accor ding to


a mistake of the stenographer or


typeV/r iter • It is i roper 1 should apologi ze to :.:r. For d


for the ren,ark 1 te yesterday about it. It was not here.
I


1 have not personally looked at the telegrams and was in-


14


15 I
!,


16


12 . exactly in the form whic


13 my information, doubt


17 formed


18 l' emark.


19


20


21


received a copy, therefore, 1 made the


without foundation, because Mr. Ford


copy of that, because we thought other cipher


,.or:, the Postal Telegraph Con,pany were not in the


therefore, my remark was entirely unjustified,


has my apology for having said that, and your


24 THE COURT. Tl:e Court will accept it as an amende honorable


25\ of gentlemen, and call that branch of the incident closed.


-2G IThe fact remains, however, that the court having assumed t


I







1 def endant had that telegram, was in error in" its ruling.


2 Now, if that ruling is--


3 MR. FREDERICKS. No, counsel has just said they did have


4' it.


the court rules or has admitted the rule or established a


THE COURT. They did not have it available at the time.


deemed of importance the court will entertain a motion to


1 do not wish it understood at all that


hffi. FREDF~ICKS. Oh, didn't have it here.


THE COURT. Did not have possession of it. 1 wilT say that


1 based the ruling upon the theory that it was mong the


telegrams here present. If it hadn't been it seemed like
If


an idle thing to stop and hand it over again. lIt is


precedent or having ruled that any witness may be examined


in regard to the contents of any wr itten document, tele


gram or any other written document, without first showing


that document to counsel for the defense and the witness.


shoNing messages.


Without this statement it might be such an interpretation


might be placed upon that ruling, and that is the purpose-


MR. ROGERS. 1 want to say one further thing in regard to .


strike it out.
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1 Of course ..../8 were furnished with, as your Honor can see,


2 slpps of paper vAlich1fr Fredericks said yesterday v.ere clip


3 ped out of some evidence brief or trial brief, something ihf


4' tmt kini, and they are nothing but copies; they pretend


5 to be nothing but copies. Now, the rule which calls for


6 the inspec tion, under sec tion 1000 does not prevlud e the


7 original of which this purports to be -a copY, being ShOYVIl


8 to us; that comes under another section, if your Honor


9 pleases.


10 TIm COURT: Yes, you are entitla:l to the original, if you


11 vant it. I was not informed as to the true statement of


12 the facts; I supposed, until the discussion c&~e up, that


13 you had the documents that had been delivered. Of course,


14 I the originals would come from the telegraph offic e.


15 I MR ROGERS·. Ttl 11here is anoth erma ter mnt to ca your


16 Honor's attention to, speaking of this code matter'. We


17 have diligently, and with the aid of experts, applied this


18 code, which vms discovered by Mr Ford, to certain of


19 these telegrams and ~e get most remarkable and unique


20 results, resul ts which V,'e are prone to think indicate that


21 the code is not, entirely correc t, in oth er words, it


22 does not mathematically demonstrate itself. One telegram
save


23 turned out to mean a statement to somebody to/the whiskey;
"


24 if I had sent that telegram, it possibly might be attribut


25 able to me, but l[r Darrow would not send such a telegram


2G as tlRt.







hi" .... f'~D::(..U


...-


rectness of it.


So I am in-


clined to think that counsel either has another code or


some of them.


THE COURT: I do not understand you are admitting the cor-


best we can with it; some of it works out and I think he


has anoth er code) and we are not disposed to admit the cor


rectness of this code.


that this code is not entirely accurate. We will do the


.
ShoWS, there yas one dictionar,y code introduced, which


v.as used on th e Johannsen telegram; this code is formed


only as an ~lanation for th e telegrams for the month


of November, and possibly a part of october; we ascertain


ed the code didnot work prior to a certain date, indicat-
. I


ing that another dictionary had been used on that date.


If we introduce any of those, we vn.ll give counsel all


at.


MR FORD: V1b.at telegram?


1rR ROGERS: I don I t know which on e it was.


MR FORD: ) Your Honor will recall, and the evidence already


}f.R FORD: Th e tel Egrams of the last month and a half, I


believe, work out, do they not?


MR ROGERS: No si ) nor we do not want to be put in that


position. It does work out, according to the recoIl ~tion


of various people, it does work out more or I ass correc t


ly with respect to some of them, but it won I t work with


:MR ROGERS: pretty close. Somethings you have to guess
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I
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I


wrrt e it.


HR ROGERS: He did not vvrite it, in tlat sense -- I leave


it to Captain Fredericks' own sense of :fa.irness, he did no


code.


be called upon to furnish a code for the defendant's ovm


under consideration and various aspects presented fram


time to time, one telegram is not understandable without


the remainder of them; some of them we can figure out and


some of them we are 1.:QjlaJble to figure out, not having the


code or dictionk. We have done the best 'l~ could with


it, and if he has another code and purposes to int roduc e


those telegrams -- eve~suppose he does not, we are entitled


to it.


telegrams.


matter.


the codes in our possession.


THE COURT: No.


\fR ROCffi;RS: SOme of this matter we are talking about, if


your Honor pI eases, as ur Darrow ~:f.!.'id,J/yesterday1this te


legram vas nothing but one of a series; if the matter vas


MR FRE DERICKS: Those are his telegrams, and it is his


MR FREDERICKS: It is rather a strange thing tlat we should


llRDARROW: We ought to have it now.


MR FORD: All the codes in our possession in regard to that


TEE COURT: I do not see anything straf.\g e about it.


1fR FREDERIiirKS: You do not?
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6
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8
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10
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l,fR :EREDERICKS: No, but it is something that the d efensa,


in the defense's own affair, and naturally, even though


Mr Darrow has forgotten the code, or never actually knew


what it VB-Sli he certainly would, be in much better posi


tion to dig it out than we were.


J,rR ROGERS: We have not had these to die this out until


yesterday.







all.


assistance, at least, which he gave us, which was none at


your own codes.


Now, the party who drew up that


furnishing the code to any of them; we asked him for the


code and he says there was no symmetry to the code, it


was mislaid, it had been destroyed, so we were compelled


code for Mr. Darrow could undoubtedly give him all the


to be the right messages.


MR. FREDERICKS. You can sit up nights and dig it out from


MR. ROGERS. That is ttue enough, and we are doing it,


but we have not had these telegrams as longas counsel has,


counsel has had them for months and we have had theni only


for a few rours.


to go out and purchase every conceivable small dictionary


in town, we bought perhaps half a dozen or more small dic-


tionaries, and we had to labor With them and fit them and


we got some remarkable messages too, which did not develop


MR. FORD. We are informed that a certain man prepared that


code, we asked him for assistance in the matter and he gave


us a dictionary which did not come within 40 mUes of


TEE COURT. Of course, the diligence and industry of counsel


is con,mendable, but I must assume, if you desire to intro-
a number ted


duce.f c of these telegrams lnterprel under the code


and are able to interpret other codes, that you will fur


nish the defense "the same facility for interpreting them,


if he deems thelTl to be in his favor and wants them.
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question here, and if they are enti tled to introduceD. one


of telegrams backwards and forwards. before the telegram in


ar e inquir ing, your Honor, is a rra tter cover ed by a number


testified on the stand that this sUbject upon which they


Mr. Darr OW


On the ground that we are the attorneys


There is nothing before the court.


1 think Captain Fredericks's laststatement has


Her e is the propos i tion, your Honor.MR. APPEL.


MR • FREDER leKS.


THE COURT.


also for the defendant, we will tell him where he can buy


tha books and he can go and bUy them.


1m. ROGERS. That is very kind, he can go and buy them-


MR. FORD· Her e ar e a nUlT:ber of te legr ams from October 26th


on that are to be read by this code, and the telegrams have


not yet been definit~ly admitted by the defendant, and they


are rot rendering us any assistance in identifying and


introducing the telegrana, in fact raising every technical


obj ect ion.


fully covered this objection, Mr. Ford.


MR • FREDER leKS.
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19 portion of the correspondence concerning the sUbject we are


entitled to introduce it all.


Fredericks has just stated he would furnish those documents.


if they have anything by '.',hich they can in terpr et, and there
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24


THE COUR1'.


MR. APPEL.


1 agree on that point with you, and Capt2.in


That is all right. The only thing we want is,


are any other telegrams bearing upon th~t same SUbject, in


order to make it intelligent to the court and the jury and
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1 everyone else, so that we can look at them, so that these


2 telegrams that were sent, and a part of that telegram--


3 THE COURT' And Capt~in Fredericks has stated he will fur


4 nish it to you and that should close the incident.


5 MR· ROGERS. When is he going to furnish it?


6 telegrams--


We have


7 MR. FRFDF~RlCKS. We will help you read them as fast as you


8 want to here in court; that is, Mr. Ford will, 1 do not know


9 th:J.t 1 will help you--we wi]) help you as' fast as vIe can in


10 court and wh en we get through we wi) I te 11 you wher e you can


11 go to work and sit up nights on them.


MR • DARROW· We want them now because it is a number of a


series and, further, there might be considerable cross-


them use it any time they wish to, but we wont have mud: tim


to use it here, but such 3.S we have, it is available to


You think there is another dictionary?


We have the other dictionary and VIe will let


That is what Mr. Ford says, and there must be


l\~r. Darr ow does not know.


entitled to them.


them.


another dictionary.


MR • DARROW.


examina tion leading up to anyone of them, and we ar e


MR 0 POGERS.


MR. FRF.DER 1CKS •


MR. FRF.DER lCKS •
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1 UR FORD: We do not like to have our prop erty taken away


2 from us, but we will tell counsel .'\here th E¥ can bUy it.


3 MR ROGERS: Loan it to us for a vreek or so.


4 THE COURT: There cannot be any difficulty about your


5 purchasing 15 cent dictionaries.


6 MR FORD: It is not that, it is the probable hunting them


7 up, and another thing, we have done certain work in pre


8 paring for cross- examination of a witness t and I never


9 have heard that a cross- examiner was compelled to furnish


10 the materialwhic h he had in his po ssession so as to .--


11 that the witness might guard himself against cross-examina


12 tion.


13 THE COURT: If the cross-examiner is going to interrogate


14


15


16


17


the ...vitness in regard to the contents of a \"Jritten instru


ment and he has the means of interpreting that written


ins t rument, h e mush furni sh t hat means •


lfR FORD: Just as soon as we start on any telegrams --


18 THE COURr: Counsel baSI stated they will proceed to· do


19


20


21


22


that, and take whatever time is necessary when these mat


ters come up to interpret the.m, but it would be an idle


compliance with the statute to hand to crounsel for the de


fendant a document in a language or in a eipher that was


23 unintelligible to them. If it can be made intelli gible


it must be made intelligible before any question is asked.


I believe that is, the meaning of· thestatute, they shall


not only be shown the matter in cipher, in 'lhich it may
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1 be, but if it appears the cipher is unintelligible, the


2 spirit of the law is to be complied with by making it


3 intelligible, before the vlitness cen be asked in regard to


4 it.


5 MR ROGERS: In view of Ur Darrow's answer, your Honor


6 please, this matter commenced along time ago, a.nd tmt


7 there vas other correspondence. In view of the fact they


8 have given us at 1 east three messages of the same kind in


9 cipher, which cipher is not understandable under this code,


10 it e,ppmrs that the mat.ter is one of a series of documents,


11 and that under the law Vle are enti tIro to know the seTi es


12 before anyone of th e document s --


131m JffiEDERICF.B: 11 Undoubtedly that is the entire series


14 that you have got right there, those three telegrams, and


15 they are all translatable by t hat code. They are the alpha


16 and omega; th ere is nothing before and nothing after.


17 l~R F01ID: Afte:c 'iiI'S have finished our cross-examination,


18 and if, percr...ance, \'Ie have not gone into code telegrams


19 which are not covered by the present code, why, we vIill


·20 be glad to 'give c oun sel every po ssible assistanc e and


21 will tVen give him absolute translations of these messages,


22 together v/ith the dictionary, a.nd save them all the vIQrk


23 possible, so Yfhen it. comES their turn to introduce evidence


24 they will have every facility to do it. V!e ,;ant everything


25 to go before the jury, 'but at the present time we want


26 to guard our information as :far as possible. Now, I don'







1 like t.o discuss this matter in the presence of the jury


2 too much.


3 THE COURT: I dontt think there is anything before the


4 court.


5 l{R FREDERICKS: There is nothing before th e court. Vil;y"


6 don t t we go on wi t hour testimony?
.- .


I


7 MR ROGERS: We ask that we be allo-wed to look 8,t the code


8 whereby they claim to interpret the telegr8ns between


9 Leo M. 'fupp:l.port and ll.r Darro'w, on the ground that the


10 messages --
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time.


we can translate them.


MTI. FREDERICKS. Let's see what these telegrams are. Give


us the dates of them and we will see if it is necessary so


pondence from time to t ilLe •


MR· ROGERS. ~lr: Darrow' already testified there was corres ...


1vH1. FRF:DFR leKS. 1 thought 1 could shorten it.


MR. FREDE:RICKS. Your Honor, we had-


MR. ROGERS. rardon me--


MR. FREDERICKS. You say there are three mesHages that


this code"wont translate'?


we have some in English that relate to the same n,atter;


that the Whole series ought to be understandable at one


MR • ROGERS. There are three messages here that :,1r. DarrGw--


MR. ROGERS. Now, let's see if we ought to have it.


MR. FREDE.'RICKS. You have it now, you got itlast night,.


that code.


MR • ROGERS. October 3rd, October 23rd, October 12th.


MR. FORD. traven't you got one of October 4th'?


20 NlR. ROGERS. OLe in English on October 3rd.


21 MR. FRF:DER ICKS. Well, now-~


22 MR. ROGImS. We might have war ked this out very readily our


23 selves. 1 3.ppreciate :,"r •. Ford IS statement we ought to have


24 worked this out ourselves. Your Honor can see we didn't
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25 have ttis; dor.:.'t kLO\'l whc.t they were and had no copies


26 uLtil a day or so ago. 'T'hey have had them for months.
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1 MR. FREDERICKS.' We didn't have all of them for months. We


2 got some of them yesterday.


3 MR. ROGERS. 1 am speaking of the telegrams to Rappaport.


4 MR. FREDERICKS. That is the three.


know whether there is any more or not.


MR. FORD. The one of October 33rd--do you admit the


5


6


7


MR. ROGERS. Thes e thr ee ar e the ones you gave me. 1 don ItI


I
8 telegr~m and then 1 will give you the code?


9 MR • ROGERS. 1 should say "not. 1 am not bargaining, 1 am


10 asking for a right.


11 MR. FREDERICKS. You want to know what they mean •


. 12 MR. APPEL. In order to see whether we admit them or whethe


13 we deny them.


14 MR. FREDERICKS. All ri.ght, here is one dated october 12,


15 sent by Rappaport to C. S. Darrow, signed by Darrow, sent


16 by Darrow to Rappaport. All right, th;;,t is 93-32-1-5-43.


17 NOW, what does that mean?


18 MR • ROGERS. Don't read it out.


19 MR • FRF.DF'RICKS. That is whdt you wanted us to do.


20 MR. APPEL. No, her e is the idea, ;,lr. Fr eder ickB • Jus t


21 a moment--here are a number of pc.pers in a foreign language


22 lltr. FRE:DF;RICKS. 1 have got you.


23. ;.lr. APPEL. We want to know what they say before we say they


24 are or are not. It is like seeing a sac;lt--holding a cat


25 there inside of it--


26 MR. FeR D· We are going to give it to you right now.







6'~3:


1 MR. FREDERICKS. 1 thought you wanted it right out. Now,


2 here is anotter one dated October 3, 1911. It wont mean


3 anything to read it aloud. "October 11, 5ther e until 45


4 22 requires. It That is from ;,:r. Darrow to !{,:. Rappaport.


5 MR. ROGERS. No, it is signed D and '-e"cf Leo M. Rappaport--


6 we don't know whether it is from Darrow or not.


7 MR. FR:B~DERlr.KS. Here is another ene dated october 23rd,


8 purporting to be to Mr.'!tappaport signed Darrow. "Then


9 21-18 67-4 58-12 62-13 then will try 84-18 10-14


10 99-12 coming very slowly. October 23, 1911."


11 MR. APPEL. 1 think 1 can tell what that is.


12 MR. FREDERICKS. Now, we have given you our translation of


13 tha.t.


14 M'R • ROGERS. Are these all the telegrams to Rappaport that


15 you have'?


16 MR. FREDER leKS, 1 don t t know.


17 MR· FORD. Now, with regard to that matter, counsel has


18 jus t a.sked if these ar e all the tel egr ams to Rap~.'aport


19 we have. Personally we dontt look after these things •.


20 We take the telegrams and turn them over to a stenographer.


21 1 presume·they are. From time to time we get fron.) various


22 SQurces additional telegrarr1s. Up to this tirre it is aJl we


23 have as far as we know.


24 MR • ROGERS. That is, you go over to the United States


25 District Attorney's office and bring then! over here.


26 UR. FREDERICKS. Well, they have given us all ttey have.







1 ~e think we have everything and 1 think you have everything


2 we have.


3 THE COURT. The District Attorney has made a perfectly fair


4 answer.


5 MR. ROGERS. Yes, . air, he haa me.de a per fectly fair answer.
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1 :MR FOP.D: We don't want to put ourselves in the position --


2 if we get any e.dditional we will inform counsel.


3 lffR APPEL: Of course) you are only speaking vJith regard


4 to your present knowl edge. If you get any further knowl-


5


6


7


8


edge you will tell us about it.


CLABElil"CE S. MRROW on the stand for


furth er cross-emmination.


9 UR FORD: Now, t.hat counsel have all the codes, I will ask


10 them if they have examined the telegrams that were intro'duc


11 ed yesterday, and if they desire to withdraw their obj ec-


12 tion to the introduction?


13 MR roGERS: The gentleman has not admitted then yet.


14 1vTR FORD: Have you made any investigation of those three


15 telegrams with a view of ascertaining their 8.uthenti-


16 city, Mr Darrow? A I have not. I have investigated as


17 to reading them.


18 Q, You told us perhaps you could identify them if you had


the code. A I didn't understand I so stated.


A I pre~


received them) and sent them, or ordered them se~
Did you receive and send those t.elegrams?Q,


sume I


19


20


21


22 Q. By those t. elegrams) I refer -- 1 et me have tho se last


23 three tel Egrams, Mr Smi the By the telegrams, I refer to


24 eJChibits 43, 44 and 45. 43 purporting to be a telegram


25 from Leo M. Rap.port to Clarence S. furrow, from Leo M.


26 Rlppaport, dated. November 29th, and which has been inter-







1 preted, "May I spend thousand to l' egain Indianapolis


2 evidence. u Did you receive such -- that telegram from lJr


3 Fappaport about that da~.e? A I think so.


4 Q Referl'ing now, to EXhibit


5 J,TR ROGERS: Pardon me, might we suggest this: when you


6 my, "Did you receive ttat telegram U
, I take it that/if I


7 may be permitted, withrespect to the foundation, I could


8 cl ERr it up in a moment.


9 THE COURL': GO ahERd.


10 J~R ROGERS: 1[1' Darrow, is ito l' not a fac t, that when a


11 telegram came in cipher, that you di. d not ree the orig inal


12 tele.grams, 'but that on the contrary youv.ere given the trans-


13 lation of it by one of the clerks? A That is the fact.


14 I think I have testified to it before.


15 Q That you di d not see the original tel €gram, but merely


16 the translcJtion ttat vvas handed to you l:U someone?


17 A That is 1lte fact about it.


18 Q How is that with respect to these tmt were sent;


19 did you prepare them yourself) or did you merely direct


20 that c., telegram to that effect or in t tat sense be sent?


21 A I di !'ected that telegram be sent telling \\hat I wanted,


22 and it ,"as viritten by somEOne else.


23 MR FORD: Than, a,s I understand) referring to this eY.:hibi~--


24 referring again to exhihi t 44, you di d rec eiv e from some-


25 en e in your 0 :eric e th e interpretation 0 f the message on


26 November 29th, 1911) and that interpretation as given to







correct.


1


2


3


4


5
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you was from -- or a ddressed to you, signed by Leo 1,{. RaPpa-\


port, cated November 29th, cwd :read, "Uay I spend thousand I
to re::qain Indianapolis evidenc e?lt A I beli eve tlR t is I


I
What did you do with that document v,hichwas banded to


6 you at that time? A I don't know.


7 Q Do you knovl whether it is in existence now or not?


8 A Probably not.


9 Q AUd the exhibi t which I have sho~~ou is sUbstan-


10 tially in substance the code telegram stating those facts?


11 A I think so.


12 Q We th en 0 ffer it as secondary widenc e, th e original


13 document -- necondary evidence of the contents of the docu-


14 ment which the vritness has testified, your Honor, and ask


15 that it be marked 44.


16 MRAPPlt'L: .rust in order to preserve therecord, we obj ect


17 to th e int roduc t ion 0 f the c'~l Eg ed tel Eg ram upon th e


18 ground no foundation has been laid; it is incompetent,


19 irrelwant and immaterial, not the best evidence; it is


20 secondary widenc e; it is collateral to any issue in this


21 case, not cross- eJramination, a.nd the statute foundation


22 for the int roduc tion of secondary evidenc e not haviI1.g been


23 complied with.


24 THE COURT: Obj ec t ion overrul ed.


25 MR APPEL: We except. What exhibit is that?


26 THE COURl': This is exhibit. 44 for identification,
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becom €5 exhibit 44.


MB FORD: Calling your attention now, Mr Darrow, to ex


hi bi t No .43 -- A That is the on e of th e 29th, is it?


Q Yes sir, 29th. This purports to be a telegram to


Leo ]E. F'appaport d~ted Los Angeles, Cal., November 29th,


1911, e,nd signed C. S Darrow, in typewriting, and v.hich


has been in terpreted by the code given you y €5terday to


mean, "lJray spend thousand dollars if necessary." I


ask you now, di d you on t rat cate direct someone in your


o ffie e to put suc h a mesBag e, "May spend thousand if


nee essary", in c ode? A I beli fNe I did.


Q What became of the m€6sage which youdelivered to the


one in your office, the <hriginal document, "May spend


thousand if necessary?"







this time.


whatsoever.


a docu~ent which h&s been marked 45 for identification,


Upon the further ground trBt no foundation


URI APPEL. We take an exception.


it is incompetent, irrelevant and imnlaterial and not cross-


h')370,_


A In the regular course of busines~ it would be sent, 1


don't know outside of that. Probably sent.


Q But the Engl ish message, "May spend thousand if necessar ? It


I \"


MR. ROG·ER:? He ras not s9.id that he wrote that.


tents of the original messCl.ge, which cannot be found at


MR. FORD. 1 no'.v· a ttr act your at tent ion, :,:r. Darr ow) to


there was to be a copy or a translation nor contain a


tion; that no sufficient statutory foundation has been


laid for the introduction of the message in question;


that the document h~s not been identified by any person


MR. ArPEll. Wait a moment. We object upon the ground that


MR. FORD. No, 1 haven't said so either.


A 1 haven't it, and 1 presume it is destroyed.


Mg. FORD. Then we offer, if the court please, this telegra I


which has been marked 43 for identification, as people's


exhibit 43, and as being secondary evidence of the con-


examinat ion.


has been laid for the introduction of the paper in ques-


direction or the language or the mea~ing or the intention


of the Witness, and that it is immaterial for any purpose


THE COURT. Objection overrFJed.
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8
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11
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12
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13


14


dated December 1, 1911, purporting to be a telegram


to Leo M. Rappaport signed Darrow in Code and which haa.


been interpreted, according to the code furnished you


yesterday to mean, "Do not spend that thousand dollars. II


1 will ask you if onthat date you airected anyone in your


off ic e to s end such a message to ;{;r. Rap pap or t.


MR. APPEL· Of course, these questions, your Honor are sub


ject to the same objection made yesterday to this general


line of testimony.


THE COURT. The same objection, the same ruling and the


same exq:lption, that it is not cross-examination.


A 1 presume that is correct.


MR. FORD. Q And wh~t became ~ the message--the original


message in English ~ade before the translation into cipher?


26 MR • FORD. Q .geferr ing to t l:e Biddinger nlat ter a mOI1,ent,


15 A 1 haven't it. 1 presume it was destroyed With every-


16 thing else in the office ~e didn't keep.


17 MR. FORD. We then offer your Honor the mocument which has
45


18 been offered/for identification as People's Exhibit Number


19 45, and as containing secondary evidence of the contents


20 of the or ig inal dOCUI1",ent, which has been destroyed.


21 MR • APPEL. We make the same objection that we made to the


22 other documents.


23 THE COURT. 'rt.e salLe o1-\jection, the same ruling and the


24 same exception. M.r .. Clerk, you mark this as People's Exhibi


25 45.


)
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the docurJ:e:r:t which has been marked Exhibit Number 30?


time? A 1 don't reme~ber •


Q And the figure 3 under the figure 4, is that in your


A 1 don't know, it is


A \1r. Ford, I don't want to interrupt you,


Q Did you give him any memorandum at tlat tin:e? A That


1 don't recall. Very likely I gave him niY telephone


number, and the memorandum Job Harriman would probably


A rrobably my writing, looks like it, undoubtedly is.


Q Your writing. Did you give it to :Ar. Biddinger at that


but there is a series of these, 1 think 1 am entitled to.


MR. FORD. 1 expect to return to them a little later.


MR • ROGERS. If you ar e go ing to 1 eave the matter now-


MR. FORD. You have a right on redirect examination to put


everything inthat 1 don't put in on cross. 1 think you


know that already. Wi-} you read the question?


(Last question read by the reporter. )


MR. FORD. Beferring to the Biddinger matter, you met Mr.


Biddinger at the Alexandria Hotel about August--at tbe


Alexandria Hotel in Los Angeles on August 16th and again on


.
iLdicate that he coull get ths.t out of the book.


Q Are the words "Job Harriman" in your handwriting?


A fhey are.


Q And the words" "Home 493" in your hand:\'lri ting? A It is.


August 17th, is that correct?


probably about correct.


Q. And on one of those dates did you hand to \ir. Biddinger


litre Darrow--1
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1


2


3


4


5


6


handwriting? A 1 presume so, it is not quite sO plain.


Q The word "Broadway", is that inyour hand~7riting?


A It is.


MR· ROGERS. What did you say?


A It is.'


MR. FORD. Q The \-"lord ttpalace ll is that in your handWriting?


7 A It is not.


8 Q Is that correct? A That is correct.


9 Q You don ft know whether you gave th:?t to Mr. Biddinger on


10 that occasion or not? A 1 do not. 1 very likely did, but


11 1 have not any distinct recollection about it.


12 Q When you met j,ir. Biddinger in San Fr anc iseo, you wer e


13 stopping at the Palace Hotel? A' 1 was.


14 Q And at that time you were occupying room 6097?


15 A 1 don't know; 1 don,t remember the rooms 1 occupy at


16 hotels.


17 Q 1 beg your par don, A 1 don t t renielliber the rooms 1 occu y


18 at various hotels.


19 ~ Rave you any means of finding out, :;1r. DarroVl, what room


20 you occupied? A 1 have none.


21 Q When you met Mr. Biddinger in San Francisco, did you


22 tear off a piece of paper and. give it to him, c,ontuining


23 your l;'oom number? A 1 have no remen~br3..nce at all about it.


24 NR • ArrEL· I et us take a ruling on' this, your Honor. If


25 that is any cross-examination if the witness saYll on dire .... t


26 examination--







this.


it, a.nd whether he las got the room number th ere of the


examin ed upon anything he has not deni eel or affi rmed, on e vtay


inger testified to an innnaterial fact,v,,-e didn'tcare any-
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It is only to save time I am suggesting


Suppose you. ill et me 8. 115wer.


I know, but it'is a vaste of time; if l{r Bidd-


IVr the other.


thing about,\~ certainly ~ou1d not ask the witness about


THE v.[TNESS:


I
I


I
i
I


I
I
I
I


I
Palace or not, it would not be material. I don't suppose I


we ever asked Mr Iarrowabout it, aud why should he be cross I


I'


1m APPEL:


1


2


3


4


5


6


7


8


9


10


11 :MR FOP,]): The witness testified --


12 THE COURI': Obj ection overrul eel.


13 A I prefer to answer it, yr Appel. I don,t want to


14 int erfere with you., but I prefer to answer it.


15 MR FREDERICKS: What is the question?


16 (Last question and answer read.)


17 l[R FORD: Attracting your attention to exhi'bi t 29, did


18 you ever see tlat paper before? A I don,t recall ever


19 seeing that raper bef ore.


20 liR FREDEillmcS: That paper refers to a little -- A 'fou


21 mean th e Ii ttle on e?


22 MR FOPJ): yes, referring to the little paper. A lJy mem


23 ory does not get dovm so fine as t m.t.


24 Q, Do you know in whose handwriting those figures are?


that matter.


It do as not look like mihe, but it might be.


Look at it, and see what your best jUdgment is about26 Q,


25 A
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1 IJfRAPPEL: We object to that as notcross-ey...a.mination. Let


2 us see•.Your Honor vfill remember the Baird case, that I


3 read yesterday. There they' had' introduced on the rart of


4 the People certain documents, certain forgeries, con tempo


5 raneous wi t h the one in question; the d efendant ",ent upon


G the stand and testified concerning the one in question;


7 he didn't testify concerning the others. Now, that is in


8 this case -- it is only the principle tm t is parallel --


9 this is collateral, they cannot make him an expert mn hand


10 writing in any vray, shape or manner in order to prove their


11 case; this manmi d tmt he gave it to him. Now, they


12 undertake to corroborate him by making the defendant a wi t


13 nESS again st himself in favor of the prosecution. I sUb


14 mit, on principle, that is all wrong. It is of little


sistent right along.


ilpportance sofur as vIe a.re concerned, vhether he gave him


some yay or other, and as we are contending for that prin


cipl e of law, we make these obj ec tions in 0 rder to be c on-


Obj ection aerruled.THE COU ill' :


I


the number of his room or anything like tla t, or vm.ether he I
I


wrote it on a. small piece of paper, on the margin of a I


newspaper or on a vJholeneNspaper or on a map, it makes no I
difference about that, but upon principle, it is wrong, and I


it is in direct violation of the rules ofE:Vidence. It takes I
I
I


mo re time to argue thalllt the matter is worth, but we do not I


propose to allow this liberality without being checked in


15
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1 Jill APPEL: We take an erc ept ion.


2 A Ur FO~d, if you will let me a.sk you a harmless question


3 I think I can cl ear this up.


4 Mlffi. FOED: Very well.


5 THE WITNESS: Does that memo Fc:illdum you showed me from the


6


7


IPalace Hotel showf occupied room 609??


llR FORD: Ti'lis is a memorandum accompaniilg a stat ement of


8 the clerk on the back -- A The bill is receipted, isn't


9 it?


10 MR ROGERS: Yes, you paid your bill, evidently.


11 A Now, I do not need to see it, 1fr Ford --


12 },m FOED: It is room 609'7, and date of arrival, 8/24,


13 departure 8/25. A I do not recognize this handwri ting;


14 it does not look like mine, but I have no doubt that


15 either]'frBiddi~er or I vfrote it in accordance with my


16 statement that vas my room nULtl.ber. Is that so.ti sfa.c tory


17 to you?


18 HR FORD: After looking at it carefully, is it your best


19 jUdgment it is in your handwriting or Mr Biddinger's?


20 UR APPEL: The sam e obj edtion Vi e made befo~e.


21 UR HOGERS: It is very strong co 1'1'0);>0 ration


22 THE COURT: Obj EC tion overruled.


23 l[R APPEL: We exc ept •


24 A It does not look like mine and I never have had the


25 pleasure of any intimate connection or correspondence


26 with If[r :Biddi~er, and I do not believe I ever saw his







1 handYJ'ri ting, but I have no doubt that t:rat memorandum "Vas
tI


2 ade becaus e it vas my room and I told him so.


3 Q 'Would you write the figures 6097, }1!"r Darrow, on a


4 Ii tt~e s~ipof newspaper.


5 1£R APPEL: We don't care whether he does or not, but we


6 vwant to be c OIlsistent and we obj ect to any di rection to


7 YvTi te that, not tm t we care for it, but because it is


8 wrong to allow it, because it is


9 THE COURr: Obj ec tion overrul ed. A I think I won't write


10 it. Isn't thestatement sufficient to cover it? I mve no


11 doubt that vas made.


12 MR APPEL: He cannot be compelled to act in court for


13 anybody--


14 TF~ COURl': No.


15 lJIRAPPEL: Why does your Honor overrule our objection?


16 And let us get a rulil'1..g on tmt. The witness on the stand


17 is not an expert on handwri ting; vie did not ask him to be an


18 expert, your Honor, and we have been liberal and the wi t


19 1i!ess has been liberal in saying, the effect of this thing,


20 of bringing out the fact or circumstance, if itvas vrritten


21 by}JIr Biddinger itvas because he told him so, it Vias his


26 answered,. and my statement is sufficient for the record;


22 room numbe:r.


23 lrR FORD: We will save all this argument, if the wi tness


24 noes notvant to tio it, vte won't insist on it. A I do not


25 obj ec t to Y'lTi ting' it for any reason exc epting I fully







1 if it is not, I ':'\QuId not obj ect to doing it.
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because he had been there


Now, here is \':f. Darro'}\[, he says


Nom's Ark rested on Mt Ararat


and seen the mountain.


he was in San Francisco and saw Biddinger and told him the


number of his room, and what difference does it make-


they are bound in collateral matters by their own cross-


MR. FREDERICKS. We Will let it stand the way it is.


THE COURT. The question is withdrawn?


MR. FREDERICKS. No, 'fve wiJ1 let it stand the way it is, the


witness has refused to write it and we ill not press the


matter.


MR. APPEL. He did not refuse to write it.


MR. FREDER leKS. Yes, sir.


MR. APPEL. 1 s~id the court-


:MR • FREDERICKS. Heaaid in the r ecor d he ....!ould not do it.


A Bring it back, ·;~r. Ford, and let me '!Trite it, will you,


just to accommodate you?


NiR. FORD. Thank you.


A No'!!, what do you want me to write?


MR. FORD. 6097 and a capital R and a small 0, Ro.


A All right. (Vii tnelOs wr i tee on paper. )


MR. FQRD. We offer th is in ev id ence as "People 1s Exh ibit


Number 46.


MR. POGERS. Just a moment--if it made one particle of


difference 1 would probably call your Honor's attention to


the rules of law in the premises, but your Honor remembers


the story of the preacher who said th8.t he knew tha t
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remarks of counsel, your Honor.


THE COURT. Oh, it is harmless ti


MR. FORD. We object to being interrupted by those-


MR • FORD. Q NOW, to gettt this record straight :.~r. Darrow--


1 can show


•.u,


Mark it as an
~.


The objection is overruled.


exhibit.


THE COUR T.


MR. ROGERS. You could not straighten that record if you


tr ied.


examination and they cannot contradict it.


you, 1 presum~,- a dozen authorities on that by walking in


there and bringing down a dozen different books, when


they are cross-examining on collateral matters, they are


bound 1:y the ir own answer and they cannot contradict it.


MR' APrEL. We are talking about the record, your Honor,


the record is crooked, that is all. We don't mean counsel


is or anyone. That is, that the record is too crooked to


straighten it out.


1


2


3


4


5


6


7


8


9
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12


13
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15\
16


17


18 THE COURT. Proceed, :.lr. Ford.


19 MR. FORD. To have the r ecor d straight,:iir. Darrow--w i thdrav{


20 the question--you would not deny that is your handwr it ing


21 at this time?


22 MR. ROGERS- We objedt to it as already asked ani ans\"'ered


23 and not cross-examination.


24 THE COlffiT. The objection is sustained on the ground it is


25 already asked and answered.


26 .4. 1 have already fu] 1y answered it.
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I
Gentlemen of the jury, bear in mind your formerTHE COURT.


Johnston telegram that Was introduced yesterday?


3


1 MR FORD. Would you give me that telegram, M.r. Smith, the


2


4 admonition. We will take a recess for 5 minutes.


5 (After recess.)


6 THE COURT. You may proceed, gentlemen.


7 MR. FORD· (Conferring with t.:r. Fredericks.) We are not


8 losing any time, y'mr HOJjor, we are saving time.


9 THE COURT· All right.


10 THE WITNESS. 1 am saving time, too.


11 MR. FORD. Q you were present, Mr. Darrow, on Main street


12 near Third when ;.lr. Franklin was arrested? A 1 was. Very


13 near it.


14 Q, ·In crossing Third street, going towards Fourth, if


15 you crossed on the west side of the street you had only


16 one street intersection to cross, is that right?


17 A Oh, 1 don't know.


18 Q. pntil you got to Fourth street. A 1 dornt figure


19 out that fine when 1 cross a street.


Q 1 am asking you now if that is not a fact.


A What is this you are asking me?


1ft. FORD. Read the question.


(Question read. )


M"R. FURD. From your office to Fourth street.


A In crossing Third, if 1 crossed on the west side 1


had only one street to cross?


20
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26
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side that you crossed over towards the east side of Main


Main street, did you not? A 1 said~


Q That is answered yes or no. A No.


Q yes. Al don't know, that is too fine for me.


Q You described yesterday the intersection of Third and


MR • ROGERS. Let him answer as he pleases.


A No, 1 did not. 1 made some statement about it.


Q You stated that just before you got to the point on


Main street where Third street intersects on the west


A T did not, 1 said about thereStreet, is that correct?


1 couldn't tell you exactly where 1 crossed the street.


Q You did cross before you got there, did you? A 1 had


to cross before 1 got there.


Q You crossed Main street before you got to the point


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 where Third intersects Main on the west side? A 1 don't
16


17


18


know. In that viCinity.


Q You don't now know wtether you crossed before you got


to Third street or after you got to Third street? A 1


19 don't know now and 1 never did.


20 Q You were walking frolli Second street towards Third on the


21 west side of Main street, were you not? A 1 was.


22 Q When did you cross Main street? A fou lliean in point


23 of time or location?


24 Q Both. A Well, in point of location 1 crossed it in the


25 vicinity of where Third street runs west frolli Main; .


26 point of time it was around 9 o'clock, 1 don't know


exact minute.
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1 Q, Well, now, the point where Third street intersects


2 Main street is south of the part vm ere it .intersects on the


3 west si de, is it no t? A That qu est ion is not complete.


4 MR ROGE1:m: Read it please.


5 (Last question :read by reporter.)


G MR RORD: Youare correct. I withdraw the question.


7 A You mean the point where it intersects on the east si de?


8 Q I will correct the question so as to have the record


9 straight. The point vmere Third street intersects :Main


10 on th eV/est side of the street is north of the point where


11 Thi I'd street intersects }lain on th e east si de 0 f Main


12 street? A It is.


13 Q You crossed before you ,got to the point where Third


14 intersects Main on the F-ast side of the street? A I


15 think so; I am very sure I did.


16 Q, When you meet Mr Franklin you immediately saw 1fr Brovme


17 coming behind him? A I saw him before. I didn't meet


18 him tre re. I saw him as soon as I $\'1 FrankJin.


19 Q You faW th e two of them? A I did.


20 Q You started over to speak to 1fr Franklin? A I\'\8.s


21 going to sp mk to him.


22 Q Did youattempt to speak to him? A I don't mow.


23 1fr Brovme carne in between us and told me tmt he was going


24 to a rrest him or something like that.


25 Q He said not to speak to him? A Yes.


26 Q. And you didn't speak to him? A I didn't.
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mean now, during th e time --


did you go up Third to Spring street? A How is that?


A You


Did you come doy,n lfain street t o~Second street) or


But when Mr Brovme said) "Don't speak to him tt
;


'~at did occur to you? A Nothing.


You kn fNr t tat yr Brovme VIIS working fo r the prosecu-


I withdraw that cpestion. Did it occur to you -


No, it di dn' t.


-- trat the prosecution -- what didn't occur to you)


You t estifi ed the 0 ther day that whEnever th e pro se-


Q


Q


tion? A I did, and I placed no connection vfhatever be


tween thai I' being on th e street.


you di d beli we t lat t here was some connection? A I &dd


so. Connection between \\bat) the two?


Q Between Browne's pressence there and Franklin's pre


sence t bere? A I did) he said so.


Q And you obediently complied with Mr Browne's order


not to speak wi th HI' Franklin? A I didn't speak to him.


Q


Q


Q


A Is t tat correc t tbait I so testified?


Q, yes. A I think I did.


Q, And that is your opinion of th efact) is it?


cution didn tt have anything else to do they began grand


jury prGICeedings to keep you busy; is that correct?


Q


A


Q


:rlr Darrow? A What I forsee is running through your head;


occurred to me that the prosecution v.as going to begin


anoth er grand jury proc eeding •
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2


3


625~
Q From tla t point di d you go down 1lain street to Second I
street or did you go up Third street to Spring street? I
A You mean afterwards?


4 Q. yes. .A Myrecollecrtion is I went to El:>ring street.


5 Q At Third? A I don't mow.


6 Q Did you ask Brmme at that time why you couldn't sp eak


7 to ltrr Franklin? A I don,t recall asking him anything.


8 Q Mr Franklin, you thought, was your employe at that


9 time, did you not? A I thought so.


10 Q And yet you did not attempt to speak to him? A I di d


11 not.


12 Q Did you ask Mr Browne at t hat time why he was arresting


13 :M:r Franklin? A I think not.


14 Q Vb.y not? A Probably didn't think 0 f it. I t was all


15 . done before I had time to think of it 1:::efore I met him


16 again.


17 Q You caught up to him at the corner of }Tew High andl


18 Franklin street? A I did not.


19 Q Where did you catch up? A I didn't attch up amrwhere.


20 Q \'here di d youooe 1fr Brovrne a!:';ain? A About as he vas.


On the Broadway side side or New Hig h street side?


21 entering the Hall of Records. I don't know the name of


22 that street. Is it new High in front there?


23 Q. Of this building? A yes.


24 Q, On Franklin ?r on New High street between Franklin and


25 . TempI e? A Th e street in front 0 f here, whatever it is.


26 Q
I
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1 A


2 Q


I am not familiar I·r.i. th the streets.


You are facing Broadway now. A I met him almost


3 directly in front of the Hall of Records.


4 Q On the Broadway entranc e or t he New F.igh street en-


5 trance? A I don,t know. Not on the Broadway entrance.


6 Q On the lJew Hig h street entranc e? A Must have been.


7 Q On th e east side of th e bUilding of the Fall of Records?


8 A J'ust as I ...as entering it. I won,t give directions. I:


9 am not certain abot1t them.


10 Q You motioned to Mr Brovme to come 'tack to you? A I.


11 don't know; I think he ,"as behind th srest of them.


12 Q Did you motion for him to stop? A I am not certain;


13 I might have.


14 Q And thEn it 'Was for the first time n~t the F.all of


15 Records that you leanned for vhat Franklin bad been ar


16 . rested? A Yes, I think so.


17 Q Di d you consult any persons between Third and Main·


18 streets, the time you left Thi rd and Main until you came


19 up to th e p...all 0 f t€cords? A I did not.


20 Q 'Why did you come back to thelIall of Records, instead


21 of .going dovm to the Poli tical meeting at the Socialist


22 headquarters? A Because I thought I better.


23 Q You better wha:fi'? A The arrest of Franklin naturallY


24 disconcerted me at that time, andwas very much more im


25 po rtant to me than going to th e Sociali st hc!adquarters.


26 Q And yet not important enough for you to inquire right







there when hewas arrested, why he vas arrested?
.
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A Pro- I


He \~nt right \bably was important enough, but I didn't.


on and I~ent right on.
I.. ,


You didn( t fol-Iow them and keep them in sight to see


1


2


3


4


p


5 where they\vere going? A I did not.


G Q You di dn' t make any attempt at that time to see where


7 Brovme vas taking Franklin? A I did not.


8 Q Your meeting yvi th' him EL t the P.a II of Records yas en-


9 tirely accidental? A yes. I was going to the court room •
• I


10 Q


11 Q


12 Q


FOr .mat purpose? A To attend court.


To a ttend the trial at' the If.cNamara case? A Yes.


On tlat morning, the only thing being done was the draw-


13 ing of a jury. A I vas always here wh w. th e jury ViaS


14 drawn.


15 Q Well, but that was the only thing that was being done


16 on that morning? A yes, that was important, hOYJ\Wer.


17 Q You always c onsi dered that impo rtant to be pr esent


18 a t the drawtng of the jury? A Well, now, Mr Ford, vhat


19 do you mean -- ttat that was the time the jury -- the


20 time th e j uT'lJvas drawn out of th e b ax:?


Q That is what I am' asking you? A 'Well, it was not.


Q It was not? A No.


Q What was it? A The cay the jury app eared.


21


22


23


24


25


26







Q --they could not serve, and the court was inquiring into
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Q The day the jury appeared and were giving their answers


A That


A Why, 1 always was there.


A That is it.


that purpose?


their qualifications to serve, is that correct?


why--


is what 1 thought you meant when 1 ansYTered ycur otter ques


tion.


Q You cons id ered that important that you be trere for


Q You considered that of greater importance than to


inquire into the arrest of Franklin? A 1 did at that


t irne •


Q Then Why were you going dmvn to a political meeting at


that time instead--


MR • ROGERS. He hasn't said he W2.S going to a poli tical


meeting. He hasn't testified--


~ffi. FORD. 1 don't want to quarrel over words. Q Why were


you going down to meet :':r. Harr iman and some anonymous


telephone correspondent?


MR· ROGF.:!iS. He hasn't said hewas go ing to meet some


anonymous telephone correspondent. He says he doesn't rem


ember whether he ga ve h is name or not i not cross -examina


t ion.


A Let lYe answer it, if you don't mind.


MR • POGKRS. Go ahead.


A 1 don 't want to interferewith your case.


MR • ROGERS. It is your lawsuit.


lIs 1


2
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9: 30.


McNamara case in court at that time? A 1 am not sure


of
Q. Did you see anyone else connected with the defense/the


Q Or where he was tnken? A 1 don t t recall.


Q Did you discuss at that time With anyone the arrest of


I
A ItU' • r.avis was .her e


A· I had plenty of time to see Mr. fJarr iman. 1 didn't


suppose it would take long.


MR. FORD. Q court convened that rrorning at 9:30?


A 1 don't know; 1 think so; 1 wouldn't say for certain.w en


it convened. Might have convened at 9 but 1 think it was


Q Well, you carrie up to court and stayed in court until


that proceeding was over, did you? A T did.


Q V/hen was it over? A 1 am not qUite certain, Hr. Ford.


1 think it didn't last long. 1 have tried to find out and


couldn't.


whether 1 did or not.


either when 1 got here or very shortly after.


Q Did you direct anyone at that time to ascertain what


was being done With ;11;. Franklin? A Here in court? 1 did


not.


. Q :,lr. Davis was there, was he not?


1
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20


21


22 Franklin? A Did 1 discuss it? t. did.


26 about the arr est? A 1 told him what 1 saw and what 1


23


24


25


Q With whom? A I certainly discussed it with,:r. Davis.


1 don t t know whe t.ter 1 did with any mdy els e or not.


Q. mhatwas sc:.id between you and ':;. Ds.v is at that time
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commenced.


certain whether 1 did or not.


had been pr2.cticalJy completed? A 1 think not. 1 think


it scarcely had been cOILmenced; 1 think it hadn't been


the settlement of this case, as we had agreed on.


Q When you got there the work of examining the jurors


A I can 1 t


A 1 told the substance toQ Well, tell the substance.


Q Just tell us the way you told it to him.


remember how 1 told it to him.


1 said we couldn't understand hoi'! such a thing could pos


sibly be, and we wondered whether it would interfere with


him, that 1 saw him arrested down on Main street at that


place, and that Mr. Browne had said he arrested him for


Q Did you tell Scottat that time about Frcnklin's arrest?


A I think so; 1 think he and 1 spoke of it.


jury br ibing •


Q What response did :Ar. Davis make? A 1 don,t remember.


Q What did you say further? A 1 think thait--ei ther he or


Q Didn't you meet Joe Scott COlLing out of the court room


at that time? A 1 don't think 1did.


Q Did you meet him there at that time? A 1 am not


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22 Q In the court room? A 1 am not certain; 1 am not cer


23 tain where 1 met him or where 1 saw him.


24 Q You have no recollection on that at all? A 1 have not.


25 1t Vias common discussion in the court room at that time.


26 Q Any newspaper reporters speak to you at that time?







1 A 1 think so.


2


3


4


5


6


7


Q Did you have any conversation with any of them? A 1


don't recall; probably did.


Q Do you recall whatnewspaper reporters were present?


A 1 do not.


Q Do you recall that you refused to diacust3 the matter


at all with them at that time? A I do not.


8 Q Do you recall that you refused to make any ~tatement to


9 them at that time.? 1 do not; 1 might have but 1 don't


10 redall it.


Did they not at tb a': t ime attempt to get a a tatement


11


12


Q


Q


What is your best recollection on itL A Haven't any.


13 from you in regard to the matter?


14 MR • APPEL· Wai t a mornent--


15 MR • FORD. 1 wi thdr aw the word "attempt • II


16 A They got one very soon.


17 Q Did they not ask you to make a statement? A 1 don't


18 recall it; 1 know 1 gave them one very aoon.


19 Q You did not give them any statement until about 5 or 6


20 otclock that evening at your office, isntt that the fact?


21 M~ •.APPEL. Wait a moment--we object upon the ground, if


22 it is for impeachment I that it is inCO[flpetent I no foundatio


23 laid.


24 MR. FORD. .No atteii;ptyet to impeach the witness. It is


25 simply asking him a question about circurr,stances l


A 1 could tell what 1did. Cross-examination solely.26







1


2


3


4


5


6


7


8


9


10


11


. 12


13


14


pr obably did.


THE COURT. Objedtion overruled.


MR • APPEL. Exc ept •


A 1 probably refused.


MR • FORD. .rust a moment--read the last question.


(Last questicn read by the reporter.)


1m' FORD. Q NoW, that is the question 1 would like to


answer, ;,lr. !'arrow. A 1 probably did not give them a


statement until 1 had found out sonething more about it,


but 1 don't recall.


Q You donlt recall whether the first statement you made


was about 5 or 6 o'clock that night, or in the afternoon?


A 1 do not, but 1 probably didn't give them one until I


found out some thing about it.


15 Q. But that was probably 5 or 6 0 'clock that afternoon?


16 A 1 don't know.


17 MR. ROGERS. That has been asked about threetimes, if your


18 Honor please. If there is any virtue about 5 o'clock


19 and not talking to the newspaper men until you get ready,


20 that is a pretty good thing to do, of course--


21 MR. FORD. The witness has not answered the question


22 dir e ctly • A 1 answer it directly now. I donlt know.


A When 1 had a conversation wi


23 Q, You don't know? A No.


24 Q Read thelaat answer before that.


25 out sone thing about i t1


When did you find
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1 Q The first cQnversation in the court room or some 8ubse-


2 quent conversation? A Afterwards, after he had seen


Frankl in.


he w3.S notattempting to br ibe any juror, and lltr. Davis told
~


Q What did you find out at that time, then? A When you


A 1 am not certain whether he said


me appearing onthe scene, but he didn'tanyth ing about


said 1 found out something about it 1 mean in reference


to what Fe ankl in had s aid, of coutse.


Q What did you find out? A ;,11'. Davis told me that he had


had a talk with Franklin and that Franklin had said that


me he thought he was not, and that we ought to defend him-


ought to give bond for him.


Q Didn't Mr. ravis report to you that Franklin had said
if


that/you had not appeared on the scene that he would have


turned l,ockwood--that he would have turned the tables on


Lockwood and turned Lockwood over to the police?


A No, not that way~


say anything about turning the tables on him, but 1 think


he said that Franklin said that he was going to take Lock


wood up to tte corner and have him arrested. Might have


said also if 1 had not happened to be there, but 1 am not


cer tain of that.


Q Then that conveyed the inforrr,ation to you tha t somebody


had been soliciting a bribe from Franklin"(


MR.' "ROGERS. Objected to as calling for a conclusion


Q What did he say?
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1 opinion; not cross-examination.


2 A 1 have stated the substance of what he said as near as


3 1 can recall.


4 MR. FORD. Ycur Honor ruled on that objection.


5 TEE COlffiT. Objection, sustained.


6 MR' FORD. Q Did you at that time, as a fact, form a


7 conclusion that some one had been a ttecpt ing to br ibe--


8 or solici t a br ibe from Mr. Franklin?


9 MR • ROGERS. Obj ected to as incompetent, irrelevant and


10 immaterial and not cross-examination; calling for a con-


11 elusion OJ; opinion.


12 MR. FORD. A concl us ion at that time, whether it is a


13 fact he drew such a conclusion at that time, state of mind.


14


15


16


17


Am· ROGERS. State of mind is not of necessity admissible


because it happens to be state of mind.


THE COURT. Objection sustained.


MR • FORD.Q Did you at that time re ceive the information


18 that someone had been soliciting a bribe from :.!r. Franklin?


19 'MR. ROGERS. Obj ected to as call ~ng for a conclusion or


20 opini.onj not crossi'exaIr:ination. Let him ask hirr, what was


21 said. That has been done. The answer has been given. He


22 was asked what the convers2.tion was. That is all there is


26 Ford.


23 to it.


24 THE corn T. ' Object ion overruled.


25 A I don't recall any conversation 1 have not given you,







1
MR • FORD·


G~62


1 would like an answer to the question. 1
2


i move the answer be s tr ic ken out as not respons ive.


He suys)


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


MR. ROGERS. It certainly is responsive. The only way that


.thing can be answer ed.


.MR • FREDERICKS. Read the question.


THE corn T. Read the question.


(YJast question read by the reporter •. )


1m. FORD. Calls for a yes or no answer. If he wants to


n:odi fy it--


MR. ROGERS. No
1
lawen this earth that a man must answer


I


yes or no.


(Las t quest ion and answer read by the reporter. )


MR. ROGERS. Did he receive any inforuation.


THE COURT. 1 think that is an answer to the quest ion.


MR. FORD. 1 think it is an evasion.


MR. FREDERICKS. Read the question again.


A 1 think that question he read the court sustained ahe


objection to and ther e was a question preceding.


(Last question and answer re3.d by the reporter.)


MR. ROGERS. Did you receive any infor~ation?


"1 have given you all the inform'tion."


TPE COllRT. 1 think that is an answer to tbe question.


MR. FORD. Your Honor) this witness may mean by that


24 answer that he. interprets the pr evious answer, and mean


25 that he did receive such irJ'orna tion or it may


26 r,:eans the previous answers to rrem that he did







such information. 1 am entitled to a direct answer to


that question.


oin the record.


MR. FORD. But, your Honor, there is--


TFE COURT. It is for the jury to int erpr et what he means.


MR. FORD. There is an answer there that does not satisfy


1


2


3


4


5


6


7


THE COURT. Whatever those previous answers mean they are


8 me that the question has been answered.


9 MRl ROGERS. That frequently happens to the cross-examiner,


10 that the answer does not satisfy him. That has been known


11 to occur in my experience.


12 MR. FORD. Q, Well, after being at the court house and


13 meeting Mr. Davis, abou t how long did you remain at the


14 court house after your arr ivaI that morning of Franklin's


15 arrest? A As near as 1 can recollect 1 \OJ.ld say from


16 hal f an hour to an hour •


17 Q Then 1Nhere did you go? A 1 think 1 went to my office.


18 Q Went to your own office. About what time did you arrive


19 at your office? A Well, 1 presume 1 was there by half past


20 10 o'clock. 1 would not say about half past ten, but


21 1 would say about that time.


22 Q Whom did you meet there at that time? A 1 think Judp.:e
-'


23 McNutt was with me and 1 think Mr. navis was.


24 Q Any onoe else? A Possibly :,Ir. Scott, 1 am not certain.


25 Q At that time did you receive any tel~honemessage from


26 Mrs. Fr9Ilklin? A Soon after 1 got to my office 1 diel, t







Q Did you go there and meet her? A 1 either met her


A 1 am not certain ; 1 got the inforrra t ion, anyway.


there or at :~r. r,.age's office, I am not sure Which, but 1


her and do something for Bert.


Q Did you make any reply to her or send her any word?


If 1 had any it


.
Hert Franklin's office? ). ~hat is rrlY recollection.


1 think 1 s aid we would be over.


over where? A 1 think to her office.


That is in the Chamber of Cornn;er oe Building? A Yes.


is that the si tuation? A That is right.


A


is, 1 heard that she had called and 1 got the message.


Q You did not talk to her at that time over the 'prone?


Q,


Q


Q


think in the Chamber of Commerce Building.


Q At that time had t.~r. f!age been retained by you? A He


certainly had not.


Q What was the message that you received from Mrs. Frankli


at th at t im~? A It was in effect for son, e of us to see


Q Do you not recall at that time talking to her personally


Over the 'phone? A 1 do not.


Q Well, you may have had a conversation With her over the


'phone at tra t time, as far as you recall, or you may not,


was very short.


Q Did she not at that time ask you if it was true that


pert had been arrested? A No.
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25 Q In any capacity whatsoever? A NO'lT, what do you mean


26 in reference to th at?
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14
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26


Q TO defending Mr. Fr ankl in1 A Be had not.


Q nOW did you come to dir ect Mrs. Fr anklin to go to Gage's


offic e1


MR. APrEL- Your Honor, he never %aid anything of the kind.


Th is man has never ut ter ed that word at all, that he direct d


her to go down there.


MR • FORD. He just testified that he promised to meet hc=;r


there at her office or Gagets office.


MR. APPEL. No, he said he either met her at her office or


Mr. Gage~s off ice-


MR • FORD. Withdraw the question to save tin:e.


MR. ArrEL. He withdraws it because it is rigtt.


. MR. ROGERS. 1 say it i:e::i cor r ~ct •


ER. APPEL. It is not true he withdraws it to save time.


If counsel is mistaken about it, why not admit it,


we all ought to admit, that we are liable to err?


MR. FOHD. 1 don't think 1 am. 1 don 't care whether 1 am


or not.


MR • APPEL· Then 1 ask your Honor to instruct the jury now


that this witness has not said that he directed her to meet


him over there. The record will bear me out.


1m • FREDERICKS. The court cannot instruct the jury as to


what this Witness said.


MR. APPEL- Yes,_ he can instruct the jury on a question of


fact.


MR. FORD. If the Court please, .1 niC1y· be mistaken or 1







might have been there.


may not, 1 dOn't care anything about it.


THE COURT. Question withdrawn.


1 have said 1 was not certain which place 1 met her.


Q That is not the question Ii am asking you. 1 am asking


you whether' you met .Mrs. Frank] in there or not. Were you


A Not unless to


A Yes.
A--


office-~l can answer your


office? A 1 have a~ered.


Mi ght have been in Gage I s off ice?Q


Q. Well, if you were in Gage's
Q--


~uestion. ~ Were you in Gage's


MR. FORD. Q How did you happen to meet her at Gage's


office? A 1 didn't say 1 did.


Q Well, did you meet her at Gage's office? A 1 said to


you that 1 was not certain at which place.


Q Well, were you in Gage~s office that morning? A Well, 1


haven't a distinct recollection at which one we went. 1


yourself in Gage's office that morning?
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26 iv':R. APPEL. That is not cross-examinat ion.


Q ~ad you prior to going to Gage's office that morning,


A That is what 1 6 upposed you meant •. 1 had not. 1 cer


tainly had not.


meet her.


ever retained ;.ir. qage? A 1 answered that 1 had.not.


You say in the Frau.klin matter, don't you? ,Q Yes, 1 said


ir: the Frankl in matter. That is what 1 am int e1' es ted in.


Q Had you met ;,!f. Ga.:-:e befor e? A 1n any matter 7


Q Had you ever met him, that is the quee t ion.
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1 THE Vi 1TNESS. You certainly want me to understand your


2 quest ions, don't you?


3 THE COURT. Objection sustained.


4 I A If 1 had rr,et him before that 1 will answer.


I


I.


5 MR. FORD. Q Well, when did you meet Mrs. Franklin,


6 whether you met her at the Chamber of Commerce Building or


7 whether you met her in Gage's office?


8 afternoon.


A Sometime in the


9 Q Who else was present when you met her? A 1 think Mr.'


10 Davis.


11 Q And yourself'and Mrs Franklin being present? A That is


12 my best recollection.
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opinion 0 f the vri tness.


lfR APPEL: We obj ect to that as calling for a conclusion or


:MR FREDERICKS: The vdtness used the.worcld"h,e" or " she" --


I don't fecall whether she did or


She want ed him.A


F nkl · dl·d s'ne? Ara ln,


not.


she -wanted him?


Q As a matter offact, didn't she infonn you at that time


she had not seen Mr Franklin, she want ed s orne of you to


get him out so that she could see him, in sUbstanc e or ef


fect? A Oh, I don,t recall that; ~ might have.


Q Well, wtat ~rther conversationtranspired? A J,{r


Davis offered to go and went.


Q Is th&tall the conversation


UR FORD: She at that time had not seen 1Ifr Franklin herself,


had sh e?


Q At that time what conversation did you have between


TP..E COURf;\ obj ection sustained.


}!R FORD: She did not say a t that time she had seen Mr


the three of you? A In sUbstanc~ she told us that Mr


Franklin had been arrest ed and we told her we kn e,v it, and


she said he had been workin3 for us, and wanted one of us


to go to the c onnty j ail or city jail, wherever it was,


and find out about it, she wanted him bailed out, if that


could be done.


. 6268l
Q Up to tmt time had Mr Davi,s been to the city jail to I
see Mr Franklin? A He had not.
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1


2


A That is th e substance of it.


vas there any discussion at that tim e or plac e


10 stance to w!:at I have here in sUbstance; t hat is all I


11 can say. I don,t remember every word. It means the same


12 to me.


13 'Q Well, you probablydid say to ur Davis, for him to go


14 over?


151m APP:BL: We obj ect to that.


16 THE COURT: Obj 00 tion su stain 00.


17 A


18 Q.


That does not follow at all, I probably said t!:at -


Well, did you say that?


19 HR APPEL: We obj ec t to that» now» because th e "vi. tness


20 has been a sked and has answered.


21 THE COURl': Your objection has just been sustained.


22 IJrR APPEL: He is repeating it all oyer again.


23 ],ffi FORD: This was on the morning of the day that Franklin


24 was arrested, is that correct?


25 lfR APPEL: He has answered t l:B t several tim es, your Honor.


26 THE COURr: The obj ection is sustained on the g round it is







6=:70
1 already asked and answered.


2 J,.fR FORD: Well t did you remain at the offic e vJ:i th Urs


3 Franklin until ur :Davis returned? A I think not.


4 Q, Did you leave before ur Davis or after Mr Davis did?


5 A Probably we ::art together; I don't lmow.


6 Q, Did you talk wi th Mrs Franklin alone t here at any


7 time? A No, not that I recall.


8 Q, V~ere did you n ex:t see ur Davis? A I think at my of-


9 fic e, but I am not certain.


10 Q Do you lmow vJhether you went fram. the Chamber of Com-


11 merce building to ltIr Gage's office, or if you went from


12 the Chamber of Commerce building to your own offitee, or


13 if you'M:lnt from Gage's office to your OV41 office?


14 couldn't tell you.


A I


15 Q. You don't recall that at this time? A I might have


16 gone to ei ther ppave; I don' t recall.


17 Q When Davis returned was 1Jrr Franklin wit h him? A No.


18 Q,Vhs llrs Franklin at your office when Iavis returned?


19 A I do not think she was.


20 Q V,hen you first met Mrs Franklin tha t morning, did you
=::=::===----------


21 ask her if she felt hard toward you? A I did not.


26 merce Building, you and she being alone, HI' Davis


I


22


23


24


25


Q. Did you ask her if she felt sore tovrards you? A No.---------- -~-


Q Did you ask her any question in SUbstance or effect


him that? A I did not.-
Q. Did you not, in the hallway of the Chamber of Com-
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1 gone up a few steps --or in the hall'laY of Gagets office,


2 one or the other, 'viherever it was you first met lfr s Frank


3 lin~ di d you not 'fRy to her, 1']~rs Franklin, don't be
..


4 too hard on me?"


5 MR APPl1L: We obj ect to that on the ground it is incompe


6 tent, irrelevant and immaterial, not cross-examination;


7 that it is merely collateral, and a witness cannot be


8- -imp mched on a collateral matter; that it is incompe-


9 tent, i rrel want for any purpose whatsoever, and no foun-


10 dation is laid in the question as required by law to


11 impeach the ",fitness; upon the further ground that if it


12 is- evidence in theirftwor, it was evidence in chi er and the I


13 mtness cannot be cross-ex:aminai concerning conversa-


14 tions of third rarties, for the purpose of eiCtracting


15 from him any fac t that they c oul d have u sed in eli denc e


16- against him in theircase in chief, and it is in vio-


17 lation of the constitutional provisions of the state of


18 California, regarding the interests of ad efendant in a


19 case.


20 THE COURT: Objection overruled.


21 MR APPEL: We ecc ept.


22 A I said nothing of the sort.


23 Q Did you sa.y anything like that, in substanc e or ef-


24 feet? A Didnt t I answer it?


25 MR APP:EL: We obj ect to that question, because it has


26 been fully answered. He said, "Nothing of the sort. It
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1 THE COURT: The obj ec tion is rostained.


2 MR FORD: Nothing of the sort, your Honor, as I inter-


3 pret it; might mean he didn't say those \IDrds or


4 MR APPEL: It means, "nothing like it. It


5 1m FOB.D: -- or any words like tlRt? A Let me answer it


6 over. I said. nothing t mt would. bear any such int erpreta


7 tion in any form, way, shape or manner, or nothing of that


8 kind. in substance or purport or literarily or any other '-aYe


9 Will ttat do it?


10 Q That will do. A All rig ht.


11 Q. And at that time and place, as indicated in the pre


12 ceding question, you did not in SUbstance or in effect


13 or words ask her if she felt sore or hard tOV'Jards you?


14 MR APP:BL: We obj ect to t hat because he has already answer-


15 ad tm t cpestion. A I thought I made t hat broad.


16 MR APPEL: In at least ten different vvays.


17 TEE COURT: Objection sustained.


181m FORD: I never laid the foundation the first time I ask


19 e d tha. t question, your Hono r; I asked the general qlestion


20 about a question tm t occurred th ere --


21 THE COURT: He ce rtainly ha s an swered it now.


22 MR FORD: No, if your Honor \nll recall the first question


23 I asked ,vas if 1f.r ])arrow said to Mrs Franklin, It Don 't feel


24 too hard on me tl , and now I am asking if he used th' ese


25 waJrds, "Do you f eel hard to''lards me or do you feel sore


26 vards me."







or any other way.


What time did :Mr Davis return fran the city jail,Q
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THE COURT: Well, let him answer. A I did not. I
MR FORD: In substanc e or effect you did not? A In sUb- I
stance or effect, by language, gesture, sign-writing, cipher I


I


1


2


3


4


5


6 approximately? A I don,t know. I think I saw him again


7 perhaps at 2 o'clock; I wouldn,t be certain as to the


8 time.


9 Q Did you return to your office from the meeting with Mrs


10 Franklin b efo re or aft er lunc h? A I don, t know; I don't


11 generally get lunch.


12 Q Did you remain at your office after the conference with


13 Mrs Franklin until YOUfRW Mr Davis again on his return


14 from ta e ci ty jail? A I cannot t ell you.


15 Q You stated you had met Lincoln Steffens about tiR t


16 time, tovards noon. A I did.


17 Q,


18 A


19 Q


He came into your office with a paper in his hand?


I don't think I said I met him about noon.


Well, did you meet him about noon? A I don,t know.


20 I met him in th e forenoon sometime.


21 Q Was it before or after the conference with urs Franklin


22 and :Mr Davis? A I think itvRs after, but I am not cer


23 tain; it might have been before.


24 Q Was it before or after the return of Mr Davis from


25 the jail? A Before.


That is your best recollection, it was between the26 Q







1


2


3
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time you had the conference with':Mrs Franklin and the time I
Ur Davis reported what Franklin had said? A My impres-


b~t it might have been
sion is it was·before.


(\.


4 Q NoV!, did you see any other persons during that time in


5 reference to this matter? A I probably talked wi th oth er


6 peopl e.


7 Q VV'hat peopl e?


8 1m APFEL: we obj ect to that as immaterial, notcross


9 examine. tion, fishing.


10 l{R FORD: I have a right to fish oncross-examination.


11 MR APPEL: No, you cannot fi sh, you c an dirac t hi s at t:an


12 tion to any particular person, if he wants to call his at


13 tention to any statement that might cont radict his testi


14 mony, but he cannot ask him ...."het her he talked with Mr Tom,


15 Dick, or F~rry.


16 THE COURr: Obj ec tion sustainecl.


17 JlR FORD: The witness has testified to his movements for


18


19


that entire rday, and I amcross-examini~g him upon the


same. thing.


20 MR ROGERS: I knO\7, but the game law is out on fishing no',v.


21 MR FORD: 1,-\ho else '78.S present when ltrr Davis made the


22 report to you as to "hat Franklin had said? A I don, t


23 recall that anybody was.


24 Q You and he'.l\ere alone? A I didn l t say t mt.


25 Q


26 Q


Well, weren I t you and he alon e? A I don't kno\'v.


\jlere was Mr :ravis or ur Scott or :Mr McNutt? A
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1 don't know yrhere they were; I don't think they were there.


2 Q Vlho do you think was t here? A I don, t recall now


•3 that anybody was t here but Mr Davis.


4 Q And where was this report nade to you? A I think he


5 Came to the offic e.


6 Q Your 0 fric e in t he Higgins BUilding? A Well, may


elCcuse me. Vas t here an afternoon session7 I ask you


8 that day?


9 MR FORD: yes. A That clears up something in my mind.
I III'


10 MR FREDERICKS: I have a note what time court opened
III


!I[


11


12


13


14


15


that day, I will give it to you. A Will you give it to


me?


UR FREDERICYJj: You may not a.:sree with me, so I better give


it to you privately, and you can look it up. A Now, I


think I can tell you. I think I saw Mr Davis at the


,"!ll
-If


I
iii
"


I'
I
I II


I
16


17


18


19


20


21


court house about 2 otclmck, and there is where I wrote


tmt check.


Q At the court house? A Yes.


Q And you did not ree him between th e time you had the


conference \vi th Mrs Franklin and th e time you met him at


the court house? A I think not; I might have.


!


j


I I


I
I


22 Q You made no efort to ree Mr Franklin, your employe, at


23 the city jail, yourself, fram 9 o'clock ln the morning


24 until 2 o'Clock in the afternoon?


25 MR ROGERS: We obj ect to tmt as notcross-examination,


26 argumentative, already asked and answered.


THE COURT: It is argumentative.
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1 MR ROJERS: It is asked for nothing in the world but ef


2 fect.


3 THE COURT: The objection is sustained.


4 :MR FORD: Did you make any effort between 9 0 'clock in


5 the morning and 2 o'clock in t re afternoon, to see Hr


6 Franklin personally? A Personally, no. I thought I did


7 enong h, I thou,.ght you woul d say I did too much.


8 Q You thought at that time -- A I think at this time.


9 Q At Un t time, did you think t ret the District Attorney's


10 office might believe youvrere doing too much?


11. MR APFEL: We obj ~t to t mt AlTo.


12 MR APPEL: We certainly obj ec·t to having him say wla the


13 might or might not believe; you cannot account for th e


14 wanderings of their imaginations and mind.


15 THE COURT: Obj ec tion overruled. A I had t bOught you


16 would interpret it as being, interpret it as being too


17 much, and now you say, or seem to interpret it as being


18 too Ii ttle •


19 Q Did you think so then? A No, I didnot. I didn't


20 think anything about it. I thousht what I ought to do


21 under the circ~stances and 1 et it goa t that.


22 Q At 2 o'clock you met Mr Davis at the court. What


23 conversation did you have vri th Mr Davis at that time?


24 A I have told you the conversation once.


25 Q Not on c ross. A I certainly have; I ';"n.ll tell


26 over.







lfR APPEL: He has told what he said to him.1


2 MR FORD: At that time you gave him the c heck for


6::.77


some


3 bail money. Vhat conversation did you have about that?


4


5


A


Q


That vas the time, to the best of my remembrance.


You have already on c ross-examination, told us wl:at


6 Davis reported that Franklin had said. Now, you conversed


7 about same other matters besides what Framclin had said


8 at tlat time, did you not? A I don,t recall v,e had arw


9 conversation with reference to tmt case which I have not


10 related.


13 have related in substance as far as I now recall it


14 Q Very well. You did not have any conversation about


15 the bond money at the court? A We did.


16 Q Vlhat conversation did you have about tmt? A I told


17 you something about that, but I will state that over, so


18 t m t there ·will not be any misunderstanding.


11


12


Q On c ross- e:Kamina tion you have related what l/[r Davis


reported that Franklin had said at the city jail. A I


Ii


'i
I ~


II
I.
Ii
I.
I ~I,
Ii


II
II
II


II
II
II


I!
I!I,
II


II


19 Q yes. A yr Davis -- I think at that place, or som611he:ee


20 else, between that time he had asked .JUdge lJcNutt to go


21 on a bond with him, and the jUdge had said that his pro


22 perty vas so situated, being in his ,"life's name, or large


23 ly so, he could not sign a bond. Mr Davis told me


24 at this place, whether JUdge McNutt \yas there or not, I


25 don't know, or whether it\'B.s the time .Judge McNutt vIas


26 spoken to, I don't know, but that he thought Franklin was







1 not guilty, and vre ought to ~et him out, and if I had


2 money enough in th e defense ~und to do it, he woul d stand


3 good for it, for he knew Franklin \~uld not run away, and


4 he drew out of his pocket a check book upon whic h a check


5 for $10,000 v~s written, either by himself or by me and


6 signed by me. That 'was the conversation about the bond


7 money.


8 ov You are sure that vas in th e court room? A No, but


9 I think so -- I have a feeling that -- it was not in th e


10 COllrt room, but


11 Q At that time did YOll have any suspocion


12 me fini$h this, first.


A Let


13 Q I beg your pardon. A My remembrance and impression


,14 is it was in a little ante-room like that, just out-


15 si de 0 f the room. Now, vrhatis the n ex:t?


16 Q And that ],~r Davis was along with YOll or lrr l[cNutt


17 also present? A I told you I v~s not certain.


18 Q' At that time did you have any suspicion of Franklin's


19 fidelity to you? A I had very grave suspicion about


20 that transac tion, almost immediately.


21 Q About the report ,that Lockwood had been trying to bribe


22 him


23 Q


A No.


- or solici t a bri'be from him? A No, a.bout the re-


any suc h yay, and t IE. t vas the g ener~_l talk around th e ro


ports ths. the had been trYing to bribe a juror, I thouCSht


it was absurd that c>ny such thing could have happened in


24


25


26







r,'n9D ..


1 in th e morning.


2 Q Why did you think it was absurd? A I thought it was


3


4


a childish \TtJaY to ace Ofllplish any sue h t bing, if anybody at


tempted to accomplish it.


5 Q Did you g et any report at that time from Ifr Davis as


6 to the various negotiations Franklin had had with Lock


7v:ood, a,nd how it "vas they happened to me et at Third an d


8 Los Angeles streets? A I have not had any yet as to how


9 they happened to meet there.


10 Q At Third and Los Angeles street? A yeS, or Third and


11 1~in, except Franklin --


12 Q It did not occur to you at that time the bolder you


13 do it the less liability there v,as of detection? A No,


it di d not, nCb:ll:' since.


THE COURT:" Gentlemen of the jury, bear in mind your


14


15
1
I


16


17


18


19


20


21


22


23


24


25


26


admonition -- (jury 2.dmonihhed..)


until 2 o'clock this afternoon.


The court will c,rlj oum












J. D. :EREDERICKS.


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,


IN AND FOR THE COUNTY OF LOS ANGELES.


Dept. No. 11. Hon. Geo. H. Hutton, Judge.


---0---
o


The People of the State of California,


o•


vs.


• Clarence . Darrow,


Plaintiff,


Defendant.


---0---


)
).
)
)
)
)
)
)
)


No. 7373.


REPORTERS' TRANSCRIPT.


VOL. 2.


I N D E X.


/
" Georg eO. Honroe,


Direct.


68


Cross.


108 ·


Re-D. Re-C •.


George N. Lock~ood, 126


People's Ex. 5., ?9







68
1 May 25, 1912, 9:30 o'clock A.'E.


2 Defendant in court with counsel.


3 THECOURT: You may proceed, gentlemen" with the case of


4 People against Darrow.


5


6 GEORGE O. ~ONROF., on the stand for


7 further di:e:ect examination.
you


8 'MR FOPJ): Now, if wil4- I will show you what purports to


9 be am. order of Court drawing a jury on November 20,th, 1911.


10 I ask you i~ that is one of the official records of your


11 department? A Yes sir.


12 And the signature attached thereto is the signature of


13 Judge Bordwell? A Yes sir.


14 MR FOPJ): Offered in evidence as People's exhibit No.4.


15 I showed it to counsel yesterday.


16 llR ROGF.RS: Objected to upon the same grounds that were


17 urged in support of the objection to a similar document


18 yesterday, tncompetent, irrelevant and immaterial, and not


19 val id upon its fac e.


20 ,rn FORD: Let the record show that is exhibit 4. I file


21 it for identification.


22 THE COURT: Overruled.


23 ]!R FOPJ): Let me read that into the record, will you,


be dra\'ffi inthat a trial jury ,


"
24 l[r Smith. (Reading) "In the Superior COllrt of the state of


25 California,in and for the county of Los Angeles. Tn the


26 'fatter .of drawing a trial ~iury it is ordered and







1 Department 9, of said court ,on Saturday the 25 day 0 f


2 November, 1911, at the hour of 11:30 o'clock in the fore-


3 noon of said day, and the nQmber of such jurors to be dra\vu


4 as aforesaid, is to be designated to be fifty. It is


5 further directed that this order be filed this day with the


6 county clerk of said county. Signed Walter Bordwell,


7 Endorsed 6939,Department 9, People vs J. B. McNamara.


8 Order of Court drawing jury. Filed November 23,1911,


·9 H/"Ol. Lelande,By George O. 1I,{onroe, Deputy." Will you now


10 turn to the minutes of November 25th, 1911, for your depart


11 ment, department 9 of the Superior Court of this countY,and


12 read to the jury the minutes of that day in reference to


13 case No. 6939? A The minutes pertaining to the drawing


14 and pursuant to that order.


15 tm ROGF.RS: The same obj~ction as made to the order, the
of the


16 form / paper.


17 THE COURT: Overruled.


18 MR ROG'ERS: Exc eption. ,


19 A Preceding th~ minute order is the order just intro-


20 duced, people's exhibit 4. (Reading) Saturday, November


21 25th, 1911, In open Court, Hon. Walter Bordwell, Judge pre


22 siding, the clerk, sheriff and reporter present. In pur-


23 suance of the order made, filed and entered on the 25th day


24 of November, 1911,· that a jury should 'Qe drawn, and thi:s


25 being the time set for the drawing of said trial jury, the


26 clerk in ,)pen court in the presence of tJ:re Court, proce


by order of the Court to draw said trial jury, and afte







'i ()


1 dulyshaking the trial jury box containing the names of


2 persons selected by the judges of the Superior court of Los


3 Ahgeles County, State of California, to se~Te as trial


4 jurors, regularly drew therefrom fifty slips of paper


5 containing the names of the following persons written


6 thereon, to-wi.t': --


7 Q, Now,I attract then follows a list of the fifty


8 persons drawn? A Yes sir.


9 Q, Now, I ask you whether or not the follovnng name


10 appears thereon, No. ze.
11 MR ROGERS: I think your Honor please, that the counsel


12 should offer the document, and offer the order and let the


13 order go in for what it is worth.


14 1Ut FORD: It may be stipUlated that the order can be copied,


15 the entire list of names attached therein, by the reporter.


16 l[R ROGERS: Yes.


"Fred Anthony, William Br:>tant, RObt. Thea. Blackney,


J'. H. BI~ge, Chas. W. Broc1mlan, George Beck, F. P. Bald


esser, .Alex. Culver, H. D. Crutcher, Will E. Chapin, Win.


B. CUllen, Isaac S. Carter, Geo. Cloots, Chas. G. Davidson,


R. E. Dolly, Elmer E. Ellio~ C. R. Freeman, Frank E. Green
~ '--- ....-....~.~<;.~-""'--_ .... ' .......~..--",:::::."'.-..".:., ... ~~.----.~.< ........


Geo. B. P~mpshire, J'ames Hay, Frank A. Hulett, Raymond


d3 Huston, C. D. Hubbard, ~. I. Ijams-, Ifark G. J'ones, A J'.


~4~~~,llaxKahn, ~.:-!'oc~o<t, P.arry J. 1.!ercer,


2 Carl F. Hesman, Dr•.J. H. lfartin, Henry Parlee,
- -


H. T. Paddock, Thurston H. Pratt, Arthur Rivers, Edwin







liams."


Rogers, J • FO Roth, J. P. Stockdale, Geo. W. Aylsworth,


Sackett, Cass
.1 .... .


C. Turner, J. W. Van Horne, C. R. Watson and Homer Wil-


John G. Staub, Chas. S. Sanderson, A. W. Stewart, \~. A.
, ~ ,


Schlweter, W. L. Stewart, Roy B. Sumner, L.


1


2


3


4


5


6


7


8


9


10
i


11'


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 MR. FORD: I will ask you to read - I just mnt to ask you


2 if upon that record, appears, just so the jury's attention


3 can be attracted to it, the name of George N. Lockwood,


4 1352 Newton street. The question is leading but T put it in


5 that form to save time. A Yes sir, it does.


6- 'MR ROGHltS: Pardon me,Judge. To save time ~fr Ford, come


7 here and let me show you something.


8 ~nt FORD: The name George N. Lockwood appears without any


9 address? A The address is only given in the time book


10 with the jurors.


11 Q, The name, George N. Lockwood appears in the list of


12 persons whose names were drawn at that time. Read the rest


13 of the 0 rder, aft er the names of the persons.


14 A Fol1:0wing the names of the fifty jurors, immediately


15 after the drawing was completed, ,it was ordered that the


16 Clerk make a copy. of the list of names of. persons drawn,


17 as aforesaid, and certify the sa~e as required by law,


18 stating in his certificate the date of the order and of the


19 drawing and the number of jurors drawn and the time when


20 and place where such jurors are required to appear, to-Wit,


21 Tuesday the 26th of November, 1911, at 10 0' clock in the


22 fornoon of said day in the court house of said Los Angeles


23 county, in the courtroom of Department 9 of the Superior


24 court of said countY,and it is further ordered that a list


25 of the jurors dravm be certified and d~lievered to the


26 Sheriff o~ s~id county for service, as required by
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1 proper proceess,and that the Sheriff make lega~ service and


2 due return of his action in the premises, and the list of


3 names as drawn vas druly certified to the Sheriff as ordered


4 by the Court. It was further ordered that the persons whose


5 names were drawn as aforesaid, appear and a tt end at this


6 Court in department 9 thereof, Tuesday the 2bth day 0 f


7 November, 1911, at 9 o'clock of the forenoon of said day.


8 ~ Did you draw the certificate and deliver the same to


9 the Sheriff as ordered by the Court a t that time? A I did.


10 Q. I show you this docu.rnent already exhibited to counsel.


11 I show you what purports to be a certificate of retu.rn of a


12 trial jury for department nine, to which has been attached


13 what purports to be a retu.rn from the Sheriff's office.


14 Directing your attention to the certificate of drawing,I


15 ask you "if that is the certificate which you drew on that


16 date? A Yes sir.


17 Q, Did you deliver the same to the Sheriff? A I did.


18 Q, Was it returned to you by the Sheriff? A It was.


19 Q, And when retu.rhed to you by the Sheriff did tho se papers


20 which purport to be the return of the Sheriff, were those


21 papers 'attached? A They were.


22 Q, Did you file the entire document as a record of your


23 Court? A I did.


24 MR FORD: We offer it in evidence as People's ekhibit 5.


25 MR ROGRRS: Va object to that as irrelevant, incompetent


26 and immaterial; not the best evidence; no foundation lai
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1 . THE COURT: Obj ection overrul eel.


2 llR ROGERS: Exception.


3 }fJR FORD: This may be deemed copied into the record, as


4 read to the jury and copied into the record. in order to


5 save time, with your permission?


6 1m ROGERS: Of course, the document, if you.r Honor please,


7 contains many notations, notations and corrections, and


8 erasures, which I have no doubt were made at other times.


9 For instance, through the name of Lockwood there is drawn a


10 pencil, through the na~e of Curley there is drawn a pencil.


11 After each name there may be a check mark or some word,


12 and T do not understand that those matters are part of the


13 document or evidenc e.


14 MR FORD: I might state here,that the only purpose for Which


15 it is offered is with. its relation to the name of George N.


16 Lockwood, and I am asking the witness further with regard to


17 that matt er.


18 ~KR ROGERS: If the document shall be filed,I will vaive the


19 readmng, of cou.rse.


20 lID. 'OPJ): It may be deemed copi ed into the record.


21 Q ~!R FORD: Now, in the certificate, ~r Monroe, I notice


22 that a pencil mark ·has been drawn through the name of


23 "George N. Lockwood". Was that dra"m through that name


24 before or after its ret~rn to you on the 2bth day of Nov em


25 ber, 19l1? A That was dravm the morning of the 2bth,the


26 day they were turned into court, in calling the roll,th
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the document is offered is to show that the name


Court. This offer is a record and for that reason counsel


"excused, busi-


excuse,if a person is excused, a juror, for defective


offers it, and for no other reason. If it is no record,


then he has no right to offer it.


were asked if they had any excuses to make them, from this


list, while the minutes were not written up,I make that


ness ", whatever it is.


THE COURT: But, he can explain the modifications.


MR APPEL: This is a record and must speak for itself, and


if the wi tness \-ants to explain when that line was drawn


over that name, we certainly do obj~ct to his undertaking


to explain a document of this kind.


~ I will direct your attention to the name George N.


Lockwood,with the. pencil mark. Vas that pencil mark drawn


through after the certificate had been ~eturned to you?


A Yes, the Sheriff's return showing --


'MR AFP-W,L: 'We move t~ strike out the answer of the witness,


and we object to the question because the rule is it is


not permissible to contradict or explain a writing of this


kind. You cannot add or subtract from a record made in


THF. COURT: The motion to strike out is denied,and the ob


j ection is overruled.


1m AP1?FJ:.,: 'We take an ~ception.


\ffi FORD: I wish to state, that the only purpose for Which


h i T t t it h n d h . ". ear ng, . s a e ere, excuse, .. ear1ng •


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


I 20
,;


21


22


23


24


25


26







76


1 George N. Lockwood was drawn on the 25th day of November,


2 1911,as a juror, and that any pencil marks appearing th ereon


3 were made three days subsequent to that date, and that as


4 it now appears ,does not express the true status of affairs


5 on the 25th day of November, ~ nor the true status at


6 any time until the day the pencil mark yas drawn through it.


7 MR FORD: Then the name of George N. Lockwood was drawn as


8 a juror and appeared on the certificate when you sent it


9 to the Sheriff?


101m APPEL: We object to that on the ground it being not the


11 best evidence, or examination of that kind.


12 'MR FORD: I wi thdraw the question. I think counsel is '


13 correct, that would be a question whie'h the record itself


14 can demonstrate.


15 I believe this document has been admitted in evidence.


16 We offer it in evidence as -people's exhibit No.5.


17 TIrE COURT: It has been admitted,but hot ~arked.


18 'MR FORD: Yes sir, and we ask that it be marked as exhibit f


19 THE COURT:. The reading has been waived.


20


21 MR FORD: Now, I ask you if this docu..ment, purported to ge


22 the Sheriff's return ,contained the following i ten when it


23 vas handed to you: George N. --- ddrecting your attention


24 MR APl?~: Wait a moment. We object your lTonor, to any ex


25 planation by the witness of any docu-ment coming from the


26 Sheriff. You cannot contradict a return, that is elemen
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1 law. If he offers this as a return,there is no power on


2 earth under the law here,that can contradict a return.


I want to show it is in the same state as When it was re-


turned into Court.


3


4


5


1-AR FORD: I assure counsel I am not trying to contradict it.


6 MR APPEL: It is presumed to be.


7 1ffiFORD: I would like to corroborate a preSQ~ption,o~ce


in a while.8


9 MR APPF.L: I object to this man corroborating anything of,.


10 that kind, your Honor, Whatever speaks for itself needs nO


11 corroboration.


12 MR FORD: I wish to show it has not been added to since that


13 time, that it is in exactly the same condition it waS in at


14 that time,and T think T h~le a right to do so.


15 THE COl.JRT: All right. obj ection overruled.


16 ~ffi APPEL: We take an exception.


17 ,m FORD: Directing your attention to what purports to be


18


19


20


21


22


23


the Sberiffts return,attached to this document, I attract


your attention to the following entry on the first page of


the return: "George N. I,ockwood" under the column headed


"names", and in the column headed. "mann er of servi ce" --


"Left county year and a half ago," By whom "VI. D. Reynolds"


Those entries were upon that document when it v~s filed vdth


24 you, rere they? A .rust as they are now.


·.rust as they are nowj and it is in the same condition?25


26 A Yes sir.
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}ffi FORD: Exhibi t 5.


(Document last referred to vas here marked people's


exhibi t, 5" cl,Od is as follows:)







That such p arsons were summoned by giving personal


notice to them in writing 'when such persons could be


found, and when they could not be fotUld by leaving a no


tice in writing at their respective places of residence with
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It


Nov.26


Hov.25


Noi'.26


G.VanVliet,


Left at Res. J.S.SepulvedaNoV.27


Uoved to Riv-
erside County.d.Cather


No such address J.A.Cather


Personal W.Reynolds,


Uanner of Service. By vVhom. J?ate.


Personal J.S.Sepulveda, Nov.2?


Personal.


In Riverside
Co. J.A.Cather,


)
) SSe
)


4. Rlagg e, J .H.


5. Brockman ,Charles W.


6. Beck,Georg e,


7. Galdosser,F.J?


8. Culver, Alex.


9. Crutcher ,H.]).


It.Chapin,Will E.


some person of suitable age; that such service wag made at


the time and in the manner particularly set out as fGllows,


to-wit:


Sheriff's Office,


County of Los Angeles.


3. BrackneY,Robert Theo. Out of State J.A.Cather. Nov.26


Left ar Res. J.S.Sepulveda Nov.27


InRiverside BmmMiller Nov.27


I hereby certify, That I received the within and here


unto annexed vemire for 50 jurors, on the 25th day of


November, A.D., 1911, and by virtue of the same, have sum


moned the hereinafter named person s to be and appear at the


time and place therein named to act as term trial jurors.


Names.


1. Anthony, Fred.


·2. Brjant, \Villiam,


,
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


11.Cullen, \~.B.


l2.Carter,Isaac s.
Personal: Geo.VanVliet)


Personal Geo.VanVliet


Nov.26


tf


Left at Res.J.A.Cather,


5


, 4 14.Davidson,Chas.G.


15 .Dolley) R.E~_,.,._
6 ------.-.-,---,,,-~, .. --"'."--' ,


7 _1.~:~~!~g_t..t,~~-lJler E.


17 •Freem~_~.,.Q!J3,. )
'8 ~~--


18.Green,lTank E.)
9


tf


tf


tf


It


11


Nov.26:


W.D.ReynOlds


D. Larimer)


D T •• .!.JarJ.mer,


Personal


Left '.'Ii th A. R.
lfcIntosh) D.Larimer,


Left county W.D.Reynolds,


Personal


Personal


Left ",vi th Jfrs
Grace Wstman D.Larimer.


Personal


2Q,.Hay, James,


19.P~mpshire,Geo.H.


10 I
i


11'


12 2l.Hilwig ,Frank A.


13 22. Hus t 011 , Raymond,


14 I 23.Hubba r d, C.D.


15 24. Ij:ams, C.I •


16 25 .Jones, llark G.


Hoved from ad-
dress given W.D.Reynolds Nov.26


Left cOlmty
year and half


ag o. W.D. Reynold s ,


tf


tf


tf 28


Nov.26Personal J.A.Cather,


Personal J.A.Cather,


Unable to
locate ,W.D. Reyno 1 ds


Personal W.D.Reynolds) Nov.26


Personal. A.J.J '-"!anning,


Personal W.D.Reynolds,


2~ .:K_~_~_e.-E.,A .J !...,


27, .Kahn l!ax,


28.LocIDNood, Geo.H.


17


18


19


20


21


22 Dated at Los ~eles, November 27th, 1911. W.A.Hammel,


I hereby certify that I received the ,rithi nand h


Sheriff, Ey R. T. Erain) D9puty Sheriff.23


2L1 I
25 I
26


1


!
!


Sheriff's Office,


County of Los Angeles.


)
) ss:
)







1 unto atimedve;lire for 50 jurors, on tJ;le 25th day 0 f


2 Noyember, A.D., l~ll, &nd by virtue of .the same, have


3 sunnnoned the he reins ft er named person s to be an d app ear


4 at the time and pl.ace therein named to rot as trerm trial


5 jurors.·


6 I Tha t SUCll persons 'Nere sunnnoned by giving personal
I


7 notice to them in writing when such persons could be f01md,


8 '3nd when they could not be fOl.md by I eaving a notice in


9 writing at their respective places of residence vdth some


10 person of suitable ~e; tmt such service was made at the


11 time and in th e manner particula rly set out as follows, to


12 wit.


13 Hames. 1lanner of Service. By IVnom.Date.


Left with \nfe. Dan Miller Nov.2?


u 2'7


Nov.26


D.Larimer,Nov.26


W.D!Reynolds, Nov.26


Dan Miller Nov.27


Geo~VanCliet, Nov~25


Geo.VanVliet,


W.D~Reynolds,Personal


Deceased


Personal


Persona 1


Personal


Out of c1 ty.W.D. Reynolds,


Left at Res.~.A.Cather,


Unable to
locate.


personal


37.Roth, :r .F.,


35.Rivers,Arthur,


36.Bogers,Edwin A.


38.Stockdale,:r.p•.


29 .llerc er ,Harry :r.


30.Mesman,Carl F.


31.Martin,Dr.J" .H. ,


32.Parlee, Henr,y,


33.Padlock, H.T.,


34~Pratt,ThurstonH.


24


14


115 I
16


17


18


19


20


21 I
221


23 1


39. Sy~fworth, George W. ,Left at res.
25 wi th da~hter. W.D. Reynolds It 2"7


26 40. Staub ,:rno .0. Left at Res.:r.A.Cather,







1 4l.Sanderson,Charles S.


2 42 .Stewart ,A.W. ,


3 43.Sackett, Vim.A.
.......... _",_,"~...._........-~".......-,......,.....,~.•,-~,,-,,,; ...._ .•, •. c.,.~••


4 44. Schuleter ,Cass,


5 45. Stewart,VI.L.,


6


7


8


9


46. Sumner , Roy B.,


47.Turner,L.C.


48. Van Horne, J.W.
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Personal D.JJarimer Nov.26


Personal, J.A.Cather, Nov.26


personal D. Larimer, It


Left ar Res.~.A.Cather. It


Left at Res.
with daughter.W.D.Reynolds It


Left at Res.J" .A.Cather. liJ'ov.25


Personal W.D. Reynolds, Nov.25


Moved 6 mos.
ago. W.D.Reynolds


Left at Res.
\nth wife. Geo.VanVliet, Nov.26.


10 49.Watson, C. R. ,


11 50.Williams ,Bomer,


12


Personal J".A.Cather, Nov.25


Department No.9.


directing me to draw from the jury box containi~ the n


Dated at Los Angeles, Nov. 28th, 1911. W. A. H~e1,


Sheriff, by R. T. Brain, Deputy Sheriff.


)
) SSe
)


I, H. ~. Lelande, County Clerk and ex-officio Clerk of


the Superior Court in and for the County and State afore-


Superior Court of the State of California In and for the


County 0 f Los Angeles.


Sta te 0 f California,


County of Los Angeles.


said, do hereby certify that, pursuant to an order made by


the Hon. Walter Bordwell, J"udge of the Superior Court


Department No.9, in and for the County and State aforesaid,


13


14


15


16


17


18


19


20


21


22


23


24


25.


26
I
I
!
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1 of persons selected by _the jUdges of the Superior Court of


2 said County to serve as Trial jurors Fifty slips of paper co


3 taining the names of persons to fonn a Trial jury to serve


4 until dischararged, I did in open Court on the 25th day of


5 l{ovember, 1911, _~t the hour of 11.30 o'clock AJIf. of said


6 day, after duly shaking the jury box, and in the presence


7 of the Court dra...v therefrom 50 slipsof paper containing


8 the names of the following persons written thereom, to


. 9 serve as said Trial jury, to-wi t:


10 No. Harne. Residence.


11 1. Anthony. Fred Ex. business 230 1/2 So. Spring.


12 2.· Bryant, William, Ex Hearing ,Gardena.


13 3 :B!'ae-Jm.ey,-Re'bellt'b-~hee.


14 4. Blat~s, .1 ;H. Ex.


17 X Baldosser, F.P. 29


18 I 8. CUlver, Alex.


19 19 Crutcher, H.D.,


20 10. Chapin, Will E.


21 I 11. CUllen. "in. :B. Ex Health
I


L:~. Carter, Isaac S.22


23 12. Clot ts, Geo. :EX Health.


2033 ]Jonticella av.S.Holly'd


332 Securi ty bldg.


3509 Honon.


1925 Glendale ave.


Covina


321 E. 2nd st.


Glendale.


413 Park Vievl.


Glendora


Azusa.


1529 2nd avo


24 14. Davidson,Chas.G. Ex Business Compton.


26 16. F.lliott, Elmer E. Fx Business. Compton.


25, 15. Dolley, R. R. , 29 Artesia.
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1 1'7. Freeman, C.R. Ex.Hearing Downey.


2


3


4


5


6


7


8


18. QrQQ:R:j :E'ra:R:k E.


19. F-ampshi re , Geo .H.


20. Hay, James. Ex.


21. Hilvrig, Frank A. Hulett Ex.


22. Huston, Raymond. Ex • Hearing.


23. Hubbard, C.D.,


422 E. 68th st.


18'74 E. 41st St.


Norwalk.


133 S. Hudson avo
Pasadena.


134'7 Walnut st.


Huntington Park,San
Fernando.


9 24. Xjams, C.I. Ex.Health of wife. Lankershim.


10 25. ;Tone B, ],fa)?}); g.


11 26. Krueger, A.J.,


12 2'7. Kalm, ]fax.


13 28. Locbvood, Geo. J:T.


14 29. Mercer, Harry J. Ex. Atty.


15 30. l,[esme.n, Carl F•. Ex.


16 31. }Jartin, Dr. J .H. F;; ;QlilsiiR8SS.


17 32. Ft\lIl:ee, HenOP.7";


2095 BroadWay.


Palms


1028 Santee.


1350 Newton st.


125 l'I.Soto st.


Alhambra.


415 Dourt st.


513 Euclid avo


18 33. Psaleek, H.T. Padack. Ex.Health. 248 Cahnenga blvrd.


19 34. ~e'b~,·gH\~:p~~6ft .H.


20 I 35. Rivers, ,APtl:1lU1__


21 I 36. Rogers, Edwin A. Foc.Health,


22 3'7. Roth, J. F., Ex.Health.


23 36. Stocksdale,J .P. Ex.Business.


Covina.


1020 E.43rd. (or) 100~


W.36hh Place.
Clearwater.


Claremont.


5311 Pasadena avo


24 39. Syl:fVrorth,GeOIg e W.Foc.on Jury 1911. 220 N.F.ancock St.


Vlhitt.ier.


1835 3rd ave. west of
L.A. lind ts.


25 40. Staub, Jno.G. Ex. Business.


26
1I 41. Sanderson,Charles S. 29
I
I







r--------,---------------- -


1 42. Stewart, A. W~ ,


2 43. Sackett, V~.A.


3 44. S&~,,'(;.e;pJ Ca8~. ]X.Hearing.


4 45. Stewart, vr.L. Ex.


5 46. Sumner, Roy B. Eoc. Bus.


6 I 4'7. Turner, L.C. F~. on JUry.


7 48.lIaR II,.};}";,, I ,w. ,


8 49. Watson, C.H•. -Ex. Health.


9 50. Williams, Hober, tEx P.O.}".
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1


2802 E~lendale Place.


Artesia.


1446 1Jalvern


Br~den Ranch,Lamanda Pk


116? W. 28th St.


404 Cypress av.,Pasadena


5115 Pasadena avo


Alharnbra,212 Grand avo


Lordsburg •.


10 And I do further certify that by the said order of the


111 said Judge of ~hre_Superior Court, Department No.9, made as


12 I hereinbefore stated, the above' ~amed ci tizens of said


13 1 County are required to be and appear in the Superior


14 1 Court, Department No.9., at the Court Room thereof, in the


15 County and State a~oresaid, on the 28th day of Nov. 1911,


16 et 9:00' o'clock A.M.


17 Signed this 25th day of Nov. 1911.


18 H. J. Lelande, County Clerk


19 I
I


20 I
21


22


.( SEAL. )


(Endorsed: )


By Geo.O.Monroe,Deputy.


6939. ~partment No.9. In the Superior


23 Court of the State of California in and for the County of


24 Los Angeles. Certificate of Drawing Trial JUry for Depart-


26 Lelande, Clerk, By Geo. 02 110nroe, D~puty Clerk. 1'1'0.11.


25 ment no.9. Filed this 28 day of Nov. A.D., 1911. H. J.
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17373. Peoplevs. Cla'renee Darrow. People's e.xhibit


2 5 filed May 25 1912. H.J .Lelande, Clerk, By Sherman Smith,


3 Deputy.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20
I


21 I


22


23


24


25
I


26
1,
I,
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1 MR FORD: Now, }'1..aving looked at 'EXhibit No.5,the Sheriff's


2 return,and looki1iLgat that pencil mark through the name of


3 George N. Ilockwood, state whether or not you drew the.pencil


4 mark on the certificate through the name of George N.llockwOO


5 before or after you had seen the Sheriff'S return?


6 MR ROG1rnS:. If your Honor pl eas es, I take it, fro m c ouns el' s


7 questioning, that he has been refreshing the memory of the


8 witness. 'fTe says, ''Now,af'ter looking at exhibit No.5".


9 The rule of law is,you may refresh your recollection from a


10 document made bJ you at the time, or under your direction


11 at the time, or so close to the time that it is fresh in


12 your memory. :1tXE I do not understand it is permissible for


13 one witness to refresh his memory from a document made by


14 an entirely different person, not under his direction, nor


15 a document wi th Yhich 11 e had anything to do. Now, the ques


16 tion, as your Honor will observe, is founded upon that,


17 "after looking at this".


18


19


20


21


22


23


24


25


26







1 MR FORD: I will wi thdraw the question in that form. I


2 am not trying to refresh his recoIl ~tion.
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3 Q Did you look at the sheriff's retumn when it vvas made


4 and bronght into court? A yes sir.


5 Q, Did you see tl~t entry, "George N. LocIDNood, left


6 I county a year and a half ago" in the return? A yes sir,


7 and for that reason I checked over my original.


8 Q And so, p.\fter looking at it you made tmt pencil mark


9 through the entry, "George N. Lockwood"? A Yes sir.


10 'oR ROGERS: Wait a minute.


11 I THE COUItT : Strike out th e answer.


and immaterial, leading and suggestive.


THE COURr: It is leading and suggestive, and the obj ection


is well taken on that grouud. Obj action su stained.


MR FORD: State when, with reference to your hering looked


at this return, state v.hen you drew the pencil mark through


the name of "Ge0X'Ee N.TJock\vood" -- before or e.fter.


12


13


14


, 15


'16


17


18


llR ROGERS:· "ie obj ect to tmt as incompetent, irrelevant


191m. ROGERS: The same obj ection.


20 THE COURT: Obj ection eN erruled.


21 1fR ROGERS: Exception.


22 A The morning the sheriff's return was handed to me,


23 in order to prepare to call the roll, all who were nor serv


24 ed or ant of the conn ty or deceased, I ran the pencil mark


25 through it in calling off, from my original, I


26 those names and not fall them out when calling the roll.
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1 HR APPEL: Ee is giving an ezplanation. Ee vas only asked


2 if he had his anxiety to show why a man mutilated a


3 record that goes out of court, to shoW' it, but this "vi t


4 ness certainly mows what they want toqet at, and they


5 ask him what he did and then he goes on and states the


6 reason ,.my he did it and all that sort of thing.


7 1fR FORD: I think a \rltness is entitled to show'vmy they


8 did it.


9


10·1
!
I


11


1m APPEIL: They ape always entitled to mow their mi stakes.


TEE COURT: There is no question before the court to be


ruled on. Proceed.


12 1vrR J!'ORD: ·Now, vJill you tum to your minutes of November


13 28th, 1911. A November 28th?


14 Q yes. Have you any entry on that date in reference to


15 the case of ;f. E. 1lcNamara, defendant, upon indictment No.


16 6939? A yes sir.


17 Q. Will you read it to the jury please?


18 1\fR ROGERS: You offer it in evi dene e?


19 UR FOJ:ID: I intend to offer all of those propositions read


20 later on, in e<Jidence, in one bunch. I am readin~ it to


21 save time. A (Reading: ) Tuesday , November 28th, 1911.


22 In open court, Hon. Walter Bord"vell, ;fudge presiding~ --


23 l~R 'PDGERc;: nrai t a minute. That is not the proper way, if
I


24' your Honor please, to introduce a record. The record must


26 jiR FORD: If they want to be technical, I think, your Ho


I
I


25 be
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1 they are correc t. To save time, I was reading it -- I in


2 tend to read the whole record, 'lnd all th ese portions read


3 as one offer, but if the Obj ection is raised, I now offer


4 the record. of November 28th, 1911, the minutes of the court


5 in department 9 of the Sup erior Court of the State of Oal-


6 ifomia, in and for the county of Los Angeles, in evidence.


7 1!R ROGERS: I <bntt obj ect to the record, except I obj ect


8 to the statement of the record. They do not, as amatter


9 of fact, contain any order of court or any statement of pro


10 ceeetings upon the ground that they are hearsay and not the


11 best evidence, incompetent. I don.t understand a recital


12


13


in the r ecordof matters which the record need not contain


under the law are proof of the facts in therecord; that is


nu obj ootion.


THE COURT: Overruled.


:rftR BOGER8 : Ex:c eption.


17 A (Reading:) Tuesday, November 28th, 1911. In open


18 court, Hon. Vhlter Bordwell, .Tudge presiding; the clerk,


19 I sheriff and rePJrter present. People vs•.J .B.Mclfamara.


20 crase resumed; all jurors, counel and the defendant, .T .:B.


21 :1IJcNamara, present. EXamination of .Turor Edward Haskell,


22 resumed, and challe~ed by the People for cause. Said


23 challenge resisted by the defendant. (\ Guy L. Roc bvoel1 ,


24 and William C. DOan are sworn to testify on the part of the


25 people in e')Cqmin ation of :Turo r Edward P.askell.


26 hearing continued to Wednesday, November 29th, 1911 at


9 A.V:.
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1 UR FORD: lIow, will you read what you. have in reference to


2 the impanelment of the trial jury? A (Readi~ .) In re


3 impanelment df' a trial jury. Now, at this time, being


4 the time and order ret by the court in its order of Novem


5 bel' 25th, 1911, for the dra\ving of a penal of 50 term


6 trial jurors, dravlll on said November 25th, 1911, the sher


7 iff's return shows 39 served, and 13 not served. The 13


8 not served being Robert Theo. Brackne".f, Chas. W Brock-


9 man, Georg e Beck, H. D. Crutcher, Will E. Chapin, Frank


10 E. Green, Mark G•.Tones, Max KUhn, Geo. N. Lockwood,


11 Henry Parlee, Thurston H. Pratt, Atthur Rivers and J. V~


12 Van Horne.


13


14 I


15


16


17


18


19


20


21


22


23


24


25


26


I
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1


1 Of the 39 served, 39 were present.


2 Q. Well, I only \vant to get that portion showing that


3 although the name Lockwood had been drawn that he WdS not


4 served.


5 ~/!"R APPEL: Your Honor, it seems to me counsel ought not fto


6, comment what he \~nts to show, and all that, after he gets


7 the evidence in here before this jury. He has that way


8 of doing that, your Honor. I- don't mean trot- he does "it


9 purposely or anything like that, but it seems to be inher-


10 ent in him to tell this jury just exactly what he wants to


11 show. Now, he can offer the widenc e here, and it is


12 admitted in evidence, and 1.\hatever effect that evidence has,


13 we ought not to tell the jury what, in our opinion, he


14 wishes. We don't do tmt. It would be v!.rong; would be


15 improper. How much more improper is it here for the Dis-


16 trict Attorney to be arguing his case to the. jury on every


17 item of widence that goes in. We have been watchigg this,


18 We xmttt didn't want to say anything mout it, but \'~ are


19 compelled to do toot. Now, we ask, as a matter of fact,


20 as a matter of courtesy, and as a matter of fairness to


21 thisdefendant, trot he 1:iesist from doing that.


22 YR FORD: If the court please, I have no desire to influence


23 the jury by anything e'Acept evidence. I preS1.'ll!le they are


24 all intelligent men; that they will look at the record for


25 themselves and they ,rill not be influenced by my comment


26 to the witness. I was simply attracti~~ the witness' a
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1 tention to the po rtion I desired read, and I think the jury


2 will lmderstand that my remarks to the ';vi tness as to the


3 portion I desired to have read , are not evi dence. I think


4 that they are men of su:rficient intelligence to know that


5 the record itself, is the only evidence.


6 THE COURT: Well, l'r APpel is quite right. It is the duty


7 of coun sal al~Nays to refrain from commenting on the wi-


8 dence while it is being introduced and to argue their case


9 at the proper time.


10 I 11ffi FORD: Does the court hold tha t the remark I made vas a


11 COlnment?


12 THE COURT: It hadn't occurred to me until 1fr Appel sug-


13 gested it, tl~t there was any impropriety about it, but it


14 impressed him in the nature of an argument.


15 1,fR FORD: I would like, your Honor, to have it read.


16 THR COURT: He sugg est ed it \'laS an argument.
I


17 MR FORD: I woul d like to hav e it rea d in order tha t the


18


19


20 I
21 I


I


22


court may determine whether it is a com..ment or not.


I vJill try to refrain from commenting, if that is a com


ment.


TEE COURT: I don,t think it is nooessary to re-read or


take up the time.


25 record of when the case of People vs. M. B. UcNamara,


26 indictment No .6939 terminated? A yes, I have.


Mr 1Jon roe, have you any


23 HR FORD: As far as commenti~ is concerned, I agree


24 but I don't admi tIc ommented.
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1 Q What date \\Us tllat? A Friday, DeCEmber 1st, 1911.


2 Q Will you read the record of thlt date? A (Reading.)


3 Hon. Walter Bordwell, JUOge presiding, Clerk, Sheriff


4 and reporter present. Case No.6939, People vs. J. B.


5 HcNamara. Cause resumed. The jurors, counsel and the de-


6 fendant, J B. UcUamara, present. By request of the Peopl e


7


8


9


10


11


12


13


and consent of the defendant, cause ordered continued to


2 P.M. Cause called this 2 P.M. All jurors, counsel and


the defendant, J. B. ~!.cUamara, present. ) an appli~ation of


Le COnpteDavis, attorney for thedefendant, J. B. McUamara,


said defendant j. B. McNamara hereby withdrew hi s pI ea 0 f


not gUilty of the offense charged in said indictment, and


a t this time duly in terpo sed hi s pI ea of guilty of the


14


115


16


offense charged in said indictment, and cause is continued


by con sent of the :1\efendant, to Friday, December 5th,


1911, at 10 o'clock A.J;!. for sentence.!


17 Q, Now, do you know of your mvn knowledge, independent of


18 the record, \mether or not juror Robert F. Bain was sv{Qm


19 and accepted as a juror in t hat case? A I do.


20 :ijR ROGERS: Wai t just a moment.


21 c-R FORD: Just preliminary to int roducing the record.


22 TP.E COURT: He has answered that he knows.


23 HR ROGERS:I\'as about to object. I have some difficulty --


26
1


I! .


24


25
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1 ~rB COutiT: The next question wait until Mr Rogers ge~s a


2 chance to obj ect. You haven't any objection to his stating


3 whether he knows or not?


4 MR ROGJiiRS: l{o.


5 1!R FORD: I think any witness has a right to state a matter


6 that is in his ovm knowledge, independent of the record.


7 MR ROGERS: I haven't made any objection. I just wanted to


8 see what the question ~as.


9 1m FORD: Have you a, record -- was he sworn, '1I,1f'l' Monro e, and


10 accepted as a juror in that case?


11 ~ffR ROGF.R~ Objected to as incompetent, irrelevant and im


12 material, at this time, and no foundation has been laid for


13 it.


14 TH"R COURT: Obj ection sustained.


15 1lR FORD: You are the cleDk of Department 9 of the Superior


16 Court of the county of Los Angeles, during the pendency of


17 the McNamara case. I will st~_te ita 1ittle more specifical


18 lYe During the pendency of the trial on Indictment NO.6939,


19 Wherein J. B. McNamara was defendant, and The people of the


20 State of California v.asplaintiff? A I was.


21 And you administered the oath to the jurors when they


22 were sworn and accepted? A I did.


23 <t Did you administer fuhe oath to Robert F. Bain,in that


24 case, to try the case?


25 1f.R ROGFRS: .Objected to as incompetent, irrelevant and im


26 material, and no foundation laid at this time,not within
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1 issu~s of the indictment. The corpus delecti has not yet


2 been proYen.


3 TFF. COUnT: Overruled. A I did administer an oath.


4 Am FORD: Now, rave you a record of that transaction?


5 A


6Q.


I have.


Will you turn to it,pleasl3, and read the record?


7 1ffi DcOGFRS: Well,do you offer the record?


8 1m FOED: Yes, I will ofier the record in order that counsel


9 may make his objection.


:MR ROGERS; Opj ected to as incompetent, irrelevant and


11 immaterial. Your Honor will see -- I don't want to be tech-


12 nical, but there is no obj ection to the statement, "read


13 the record", which has not been introduced in evidence'


14 except that it is not proper to read it.


15 THE COlJRT: I think you are quite right. Obj ectiol1o"O'erruled.


16 !VIR ROGERS: Obj e-ct ed to as incompetent, irrelevant and im


17 material,and no foundation laid,at this time.


18 1!R FORD:. Will you read the record which has been offered


19 in evi denc e?


20 ,fit APP~: I understand by a decision of the Supreme court,
not


21 that you are"allowed to go into transactions concl3rning


22 matters which mayor may not be admissible in evidence, as


23 helping the principal transaction., must be gone into first. \


24 NOW, this man Fain is not mentioned in the indictment.


25 '.m FORD: The Court please, I agree wi tlv counsel in this


26 pardon me --
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.1 MR APPEL: Counsel doesn't know whether this matter will


2 ever come up. Now,we understand the rule of law that there


3 must be a prima facie case made first. The main case,


4 before any collateral matters are gone into. That is held


5 in a great manycases, because the collateral matters become


6 immaterial, unless a prima facie case is made, [sofar as


7 the case really is concerned. Now, we are simply saying,to


8 go into the question of l,fr Bain at this time is immaterial,


9 because he is not mentioned in this indictment.


10 THF COURT: I thought of that yesterday, but T think there


11 ought to be a statement from the District AttorneY,as to


12 what he expects to prove.


13 MR FRRD~ICKS: That is all very true, but we have this


14 witness here 011 this stand. This is a record. Tt is true


record. It is much more convenient than the rule of proof-


case showing the evidence that we have against Lockwood,


we have stated we intend to introduce evidence showing that


in the Lockwood case first, but we have this witness On the


this defendant bribe d Juror Bain, and it would probably be


a little more logical and corr~ct if we would introduce the


stand, he has got the record there, and the record hurts


nobody, one way or the other. Tt si~ply establishes the


stand here. That is the jdea of asking the question.


the order of proof, is discretionary with the Court, and


certainly is a ~ig convenience, and hurts no one, to estab


lish this record. !'tow, while we have this wi tness on the,


15


16


17


18


19


20


21


22


23


24


25


26
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1 MR ROG"ERS: If your Honor pl ease, if the rnatter were insl1b-


2 stantiate~,Why we would not make any objection,Time and agai


3 we have permitted them to j ustsp;y, ''Read the record", and


4 so forth, without putting it in in the legal form, but


5 here is a matter about which your Honor will readily see


6 tbere may be some controversy as to its admissibility in


if wi th that very easy way --7 the end, and


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


l
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Wt Aacc!,. eeoaC! ..... r.-


1 well, let's do it for convenience sake, that we are all


2 in the habi t of saying, when 'ire want to get something over,


3 with all due respect in that particular, I think that that


4 matter ought to come up at once. Your Honor declined to


5 ~ss on it yesterday, because the matter was not presented


6 in such form t hat your Honor could readily take the whole


7 matter up. Now, here comes another little matter into the


8 record ·wi thollt the question being presented, end pretty


9 soon we will eet a record pretty viell filled up with a lot


10 of conveniences which may , perchance, 'be prejudicial.


11 I t compels us to obj ec t to Each one of th ese questions as


12 it comes up, upon the main ground, because we intend to ob


13 j €Ct, of course, to the evidence, when the really subst".n


14 tial part of it is introduced. but we cannot afford to allow


15 it to go in without objection, and the:::-efore, while I am


16 desirou.s of saving time, VX!; are not saving time, because


17 it compels us to obj ect to each question in orde:::- to save


18 our :"ight s •


19 l;rR FORD: I want to call the court's attention to just one


20 thing. At the present time \~ are offering only the record.


21 ~7e are not offering proof of a~ other offense at the pre-


22 sent time. We are of fering proof of the entire record of


26 present time.


I


It is proof we are reading of certain


the case, and it is of no value whateve:::-, softlr as the ~ur.Prl


Bain is corn el'ned, until such time as we desire to arfe:::


proof of another offense,--Proof of another offense at the
. ,


24


25


23
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1 technical foundation which must be laid before proof of


2 another offense can be in troduced, but it is not· doing anY


3 harm ct the present time \vhatever. It is not affecting


4 the mind s of the jury.


5 THE COURT: It seems that you ~re -- \".ily wouldn't this be


6 just as good time as another to settle that law? It is


7 obvions there is a question ofllvr to discuss.


8 MR FORD: But we are not at the present time offering. proof
be


9 of another offense, and con sequently, it '!}Quld,. only a mute


10 question until the counsel p resents the wi denc e of another


11 6:tfense in court. It is possible ,that as far as the Lock-


12


13 I


14 1


wood offense is concermned, t.hat this would be surplussage,
I offense


but",wendoubt that, because the~l\itself don't sho\"1


the pendency af this action at this time which we have


15


16


17


18


19


20


21


221


23


a right to show, and we also desire to show, if the court


please -- I might as well state it now, that in the Lock


wood case, the e vi denc e will show referenc e to the .Turor


Bain, \"/hich "Jill be necessary to establish, -- Will consti


tute part of the proof of the Lockwood case, independently


of my proof that Bain vras actually bribed.


YR FREDERICKS: It is really a part of the Lockwood case.


HR ROGERS: Well, t.he matter of order of proof, of course,


is in the c ou It'd fii sc retion.


24 THE COURT: I don't want to pass upon e mute question.


25 When this qn.estion co~es up I v.ant it to be alive • ./


26 J.FR ROGERS: All I want to do is expedi tiousl:r to save
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2
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poin t, it occurs to me I should make my obj eo tion to save


the substantial point 'when it comes up.


3 MR FREDERICY.B : Coun sel should make obj ec tion, an d I


4


5


6


7


think it ought to be overruled.


THE COURT: I think you better ~ollow that course, and


when the real question comes up, t.ake it up and dispose o~


it.


8 MR EOGERS: Will you. stipulate thatall matters of this


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


sort that we may have en obj ection to as incompetent, ir


relevant and immaterial an~ no foundation laid at this time,


in addition to theg en era1 objection vvhich we will present


later when the substantial matter comes up.


lR'R FORD: I think the counsel will have a right to move to


strike out and E.!Bue it independently.


lJR APPEL: If our rights can be preserved right along, that


whatever we object to here now, may be deemed as i~ ~~ ob


jected to it at that time, so we may not ~oJget. Your


Honor's ruling at that time may be considered made and all


those matters, i~ they were repeated or gone over again, ro


we may not be bound by the fact that "\18 didn't move to


strike out after your Honor's ruling, if your Honor should


role in our favor.


1JR FREDERICKS: on. the principle tmt we will introduce


24 I evidenc e of other of fen ses, vee will stipul ate th at until


25
1 the matter is finally passed on t t.hat counel ...vill


26 I lose any rights to obj ect or move to strike ou t.
!
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1 THF. COURT: I think c ouneel is entit~ d to t m t \ 'Wfnen e.ri-


2 de~ce comes in out. of order. All right, that disposes of


3 it, Proceed.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19 I


20


21


22


23


24


25


26
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The record of that date then is admitted in evi-


understand?


3 TIm COURT: Yes.


4 MR .FORD: Will you read the J:'ecord of that date to the jury,


5 Mr Monroe? A (Reading) '~ednesday, November 8th, 1911.


6 In open Court, HOll. Vhlter Bordwell,Judge presiding. The


7 clerk,sheriff and reporter present. Case No.693g, People


8 against J. B. McNamara, cause resumed. All jurors, counsel,


9 and the defendant J .B. 'McNamara present. By request of Jurors


10 William F. Clark, ahd Samuel It!'endenhall, o,nd by consent of


11 counsel, ~nd by order of Court, the said Juror William F.


12 Clark is excused on account of his health and Juror sam


13 l[endenhall is excused on account of the health of his aged


14 mother; and there being three jurors passed by counsel for


15 cause and peremptorY,and on order of Court the following


16 jurors were sworn to try the case, to-wit: Byron Lisk,


17 F. D. Green, and Robert F. Bain."


18 't


19 't


Continue reading the full minutes?


That is all I care for, unless counsel desires we read


20 the full record.


I
21, 1m ROGFRS: I don't know what isin it. Let·s see.


22 (~ter examining) NO, it can be referred to as read.


23 THE COURT: You heard rl the reading of the rest of the


24 record?


25 ~m ROG:PRS: Yes.


26 THE COURT: Then it will be extended into the stenographe •


report in full.
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1 "By order of the Court the Clerk proceeded to draw from the


2 Jury Box the names of nine persons to fill the jury an d the


3 following named persons bei~ dra\vn to-wit, WID. R. Beards-


4 ley, F. W. Bennett, Henry G. BUrbank, Brewster C. Kenyon,


5 Geo. Green, Edward H. Royce, John S. Redfern, W. M. Bryte,


6 and Clark 1,fcLain, who were sworn as to their qualifications.


7 Juror Wffi. R. Beardsley is excused on accolU1t of defecti~e


8 hearing; ·Juror F. W. Bennett is ex:cused on accolU1t of not


9 being on the assescr.ment Roll; Juror Edward H. Royce is


10 excused on account of not believing in Capitol Punishment.


11 By wrder of the Court the Clerk proceeded to draw from the


12 J~ry Box the names of four persons to fill the jUry, and


13 the followi~~ named persons being drawn to-wit: W. E.


14 Henry, Chai:les Roth, Beverly Crockett and Howard S.


15 Sweeting, who were Sl{Orn as to their qualifications.


16 Juror W. E. Henry \~S e~used on accoupt 6f not believing


17 in Capitol Punishment; Juror Geo.Green was excused for


18 cause on the part of Defendant. By order of the Court


19 I the Clerk proceeded to draw from the Ju~· Box the name of


20 one person to fill the Jury and the following named person


21 being d ra\ID, to-wit, J.B. Sexton, 'lIDO 7f<iS sworn as to hi s


22 qualifications. Examination continued to Thursday, Nov.


23 9, 1911, et 16 AJ[.


24 Re Drawing of Trial Jury. It is Qrdered and directed


25 that a Trial Jury be drawn in the court room


26 Nine of s aid Court on Wensday the 8th day of November,
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1 1911. at the hour of 9 o'clock in the forenoon of said day;


2 and the number of said jury to be dramli as aforesaid, is


3 ordered and designated to be forty. It is further directed


4 that this. order be filed this day with the County Clerk of


5 said County. Walter Bordwell • .Tudge.


6 In pursuance of the order made. filed and entered on the


78th day of November, 1911, that a trial jury should be


8 drawn, and this being the time set for the drawing


9 of said trial jury, the clerk, in open court, in presenc e


10 I of the court. proceeded, by order of the court, to draw
I


11· said trial jury; and after duly shaking the trial jury box


12 containing the names of persons selected ro- the jUdges of


13 the superior court of Los Angeles COlmty, Sta te of Cal-


14 ifornia. to serve as trial jurors. regularly drew there-


15 I . from forty slips of paper con taining the names of the


16 following persons written thereon, to-wit. EdwinM.


17 Atkinson, Frank C. Adamson, Luke Barton, Nahhan P. Bailey.


18 .Tames E. Baker, .T • .T. Burr, Willett Brunner, R. D. Bronson,
-


19 Geo. cT. Birkel, cT. M. Brooks, D. M. Cowan, .Tames F •. Crosby,


20 .Tohn I. Dillon, Clarence Dro...vn, .Tohn W. Fisk, \'hn. A. Hunter,


21 Henderson Hood, .Toseph Hill. F. D• .Tones, L. W. Kindman,


22 Taylor Fendenthal, N. O. P. 1',f.cComb, E. lUchols, George


23 Phillips, Squire Gooch, T. ,J. Green, A. Bribling, W. C.


24 Thomas, B•.L. Vickrey, C. E. Stone, Charles H. Schwam,


25 Frank R. Smith, Georg e 1.7. Scheaff, Wal tel'" .T. Wrenn, Geo
L _., --..-. ~,.~


26 w. Walker, Fred H. Webb, W. M. Warren, .Tohn T. Wilson,


I







1 Frank G. Wride and W. \V. Weller. Immediately after thEl


2 drawing 'l.aS completed, it was ordered that the clerk Malee a


3 copy of the Ii st of names of persons dra'im as aforesaid,


4 and certify th e same as required by law, stating in his


5 certificate"the date of the order and of the drawing, and


6 the number of the jurors dra\vn, and the time when and place


7 where such jurors are required to appear, to-wit, Friday,


8 the 10th day of November, 1911, at ten o'clock in the fore


9 noon of said day in the court house of l!lid Los Angeles


10 County, in the court room of Department lUne of the Superior


11 Court of said county; and it is further ordered that the


12 list of the jurors dra\vn b.e certified and delivered to


13 the sheriff of said county for service, as required by law,


14 by proper process, and tmt the sheriff make legal service


15 and due return of hi s ~ tion in the premises, an d the list


16 of names as drawn \''as duly certified. to the sheri ff as order


17 ed by the court. It vas further ordered too t the persons


18 yrhos e names were dra"m, as aforesaid, app ear and attend at


19 this court in Department lrine thereofJt on Friday the 10
-


20 day of lTovember, 19l1,at 9 o'clock of the forenoon of said


21 day.


26


22


23"


24


25
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1 ME FORD: Now,at this time, in order that counsel may save


2


3


4


5


their objections to the testi~ony, I offer in evddence all


the record of Department 9, which has been read by the.
witness and read to the jury, as an exhibit on behalf of


the "people. .
6 !f.R ROGERS: I make the objection to it -- I make the same


7 objection I made as I went along.


8 THR COURT: The same obj ection as heretofore made to the


9 offer of the different portions of the record?


101m ROGERS: Yes.


11 TH"R COURT: '.rhe ob,i ection is overruled.


12 't By ~ffi FORD: Now, with reference to the record, itself,


13 is this record in use in Department 9? A No sir.


14 ],ffi FORD: I guess there will be no obj ection then to 1 eaving


\ 15 it here wi th the court , although we have no _ right to do it


16 Trill COURT: For the purpose of reference?


17 MR FORD: For the p~rpQse of reference, and in order that


18 the jury may be able to look at the actual record if they


19 desire tm do so at any time.


20 THE COURT: There will be no difficulty about that, it is


21 all one Court.


22 \ffi FORD: Mr Monroe, this minute record, concerning which YO


23 nave testified, and portions concerning which you have tes


24 tified, was made'ei ther by you or under your supervision;


25 A


26 Q.


yes sir.


And corrected by you at all times':' A Yes sir.
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1 Q And independently of the record do you remember that


2 the case of The People of the State of California ~


3 J. B. McNamara,on Indictment No.6939, was on trial during


4 the dates indicated by the recrord? A yes sir.


5 Q And reci tes the facts as you remember them correctly?


6 A They do •


. . 7 1m FORD: That as all.


8


9 CROSS-EXA~rrNATION


101m ROG"RRS: 'Mr Monroe, will you turn to tha tpart of the


11 record which refers to the return or the certificate of the


12 panel that was said to come in on the morning of November


13 28th? A (Witness does so.)


14 Q I call your attention to page 293. A I have not got


Q Do you know 'who put thatblue pencil mark in your record?


A I did.


Q, 'Vihen? A A few days ago when I was asked to testify.


Q, For V7ha t purpose did you put it there? A


26 it clear, to find it without having to read it all. over,


15 it yet.


16 q, Yes, you have. You have it right in front of you.


17 A Here is November 26th.


18 Q That is what I had right here. I call your attention to


19 page 293 of the book. You 'observe,do you, that the name of


20 George N. Lockwood ViaS recited among those v.ho were not


21 served and VIDO were not present? A Yes"sir.


22


23


24


25
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r


1 the same as :r did this check mark opposite the drawing.


2 Q ~~y did you,in the court records, why did you under


3 score the official records in that fa.shion'? A Simply'


4 underlined that I might bring it out, that I may see it


5 with regard to it,and not read over all the record.


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 Q You have an idea you have a right? A That is erasable


2 and simply put there for convenience at the time.


3 Q At the same time did you make this pencil memorandum


4 that was referred to yesterday \,here on e name v.as strc1cken


5 out in pencil and another one written in in pencil?


6 A That correction I made.


7 Q When? A At the time the minutes vvere approved, at


8 the time theyY,ere read back end verified from the meriff's


9 return.


10 Q,


11 Q


Read back from the sh eriff' s return? A Yes sir.


Have ~rou gone ov er thos e records, comparing th ~m vvi th


12 the sheriff's returns, since called as a wi tness? A No sir


13 Q Now, you spoke of the record of indictment No.6939,


14 I and~. t the time you gave the reco rei cone erning many other


15 indictments, 6931 to A 6936, I think.


Well, those indictments v~re each for different of-


16 Q


17\ Q


-- 6936 to 69-- A 6955, inclusive.


Now, are these the indictments referred to in
I


26
1 Q


I
!


18 fenses, were they not, different charges? A No sir.


19 One \'JaS.


20 I Q F.ave you got those indictments? A They are here at


21 I the desk.


22 Q Let me have them, pI ease.


23 ]/LR FORD: They were not offered in evidenc e. (Witness


24 produces documents.)


25 l~R ROGERS: You pl'oduc e them, do you, :Mr"1Jronro e?
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1 portion 0 f the record which you read yesterday? A They


2 8re.


3 1.IiR HOOERS: I offer those in evi denc e.


4 UR FREDERICKS: They are obj ented to as incompetent, ir-


5 relevant and immaterial.


6 THE COURT: Objection overruled. A I may st\Y that the


7 one, 6939 is not there.


8 l,'rR ROGERS: I un derstand that, but I have here indic tment


9 No.6936, '3'7, '38 -- you say '39 is at the desk -- A Yes


10 sir.


11 Q 6940,' 41, '42, '43, t 44, '45, '46, '4'7, '48, '49,


12 '50, '51, '52, '53, '54, and '55.


13 MR FORD: If the court please, I would desieeto particu-


14 larly make an obj ec tion, I think, to a portion of th ese.


15 I SUbmit, indictment No.6555 to the court, and object


16 to its introduction on the ground that it doew not relate,


17 to and is not pertinent to any issues involved in this case,


18 at the present time, and is not cross-examination.


19 MR roGERS: The record of its filing at the time 6939 was


20 filed is already in and on the part of the peopl e, and intr


21 duced, and Vie have a right of making a record of it.


22 :Mll. FOnD: I t is' not a rna t t e1' of impo rtanc e. I don t t care


23 one yay or the other. Let it go.


2L1 TEE COUIn': The objection is vlithdra\'m.


25 HR ROGEHS: I do notcare to read all of those, of course


26 but po ssibly I can reach an understanding of their mean!
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1


1 Woul d it be suffic i en t to say t hat each one of the se in die t-


2 ments is a sepa ratec herg e of murder <:gains t J .B.llrc-


3 Namara, among others, an d tha t the only difference be-


4 tween these indictments except as to 6955, these indictments


5 from 6936 to 6954, the only difference between them and


6 the indictment 6939 is that it charg es the murder of a dif-


7 ferent person?


8 l!tR FREDERICKS: I think trot is correct.


9 1,fR ROGERS: And on the same day.


10 1,tiRFREDERICKS: And on the S~Jl1e day. There may be some,


11 one or two in there too t do not.


12 THE COURT: The reading will be vrclived, then.


13 UR FREDERICKS: But there is enough of them that do.


THE COURT: The reading is waived, Captain Fredericks?


:MR FREDERICKS: yeS, your Honor.


THE COURT: Do you want these documents extended into the


record?


18 1JfR ROGERS: I do no t ne ed them, no si r. And wi th respect


19 to 6955, that is an indic tment whic 11 reads as follows:


20 it being different from the others: "In the SUp erior Court


21 of the State of California, in and for the County of Los
. "


22 Angeles. The People of the State of California, Plaintiff,


23 vs. O. R. HclXanigal, J. J. McNamara, John Doe, 'Rtchard


24 Roe, JOM Styles and Jane Doe, defendants. Indic tment.


25 The grand jury of Los' .Angeles County, in the nt>Jl1e and by


26 the authority of the people of the State of California.
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1 accuse O. B. McJranigal. :r.:r. :n.fcNamara t :rohn Doe. Richard


2 Roe. :rOM Styles and :rane Doe.


3


4


5


6


7


8


9


10


11


12


13
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15


16


17


18


19


20 I


21 I


221
23 I


25


26
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whose true names are to the Grand Jurors aforesaid unknown,


of the crime of maliciously depositing and exploding and


attempting to explode, dynamite, nitro-glycerine, nj,-tro


gel~tin, and other chemical compounds and explosives, with


intent to injure and destroy buildings, and to injure,


intimidate and terrify human beings, a felony, committed as


follows: "


11R FRF,D~TCKS: We stipulate counsel can state it.


~m ROGBRS: T couldn't state it much better than you do, it


is pretty well dra~~. (Reading)'~eretofore,to-wit:On the
/


25th day of . Dec'anber,l9l0, a,t and in the county of Los


Angeles, state of California, and before the finding of


this indictment, the said O. ~. McManigal, J. J. McNamara,


John Doe, Richard Roe, John Stiles and J~e: Doe,did then


and there wilfully, un1av:fully, fe10nio L5ly and maliciously


deposit, attempt to explode, and explode at, in and under


and near the building, office and foundry of the Llewellyn


Iron Works, a corporate body, at and near the corner of 'Main


street and Redondo street, in the city of Los Angeles,


county of LOS Angeles, state of California, dynamite, nitro


glycerine, n:1tro-gelatin, and other chemical compounds d_nd


explosives, with the intent then and there and thereby to


injure and destroy aaid building, office and foundry of the


said Llewellyn Tron Works, and with the intent then and ther


and thereby to i.njure, - intimidate and terrify certain human


beings,to-wit: Reese Llewellyn, John Llewellyn, William


1


2


3


4


5
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8
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24
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1 Llewellyn, David R. Llewellyn, Waller Taylor, Sprigg Harwood,


2 d.nd the stockholders, pt"opri etors, d.irectors and employes


3 of said Llewellyn Tron Works, in the said building, offic e


4 and foundry; that said building, office and foundry was,


5 then and there, a place where human beings usually inhabited,


6 assembled, frequented, passed and repassed. Contrary to


7 the form, force and effect of the statute in said cases


8 made and provided, and against the peace and dignity of the


9 people of the State of california. J. D. Fredericks,


10 I District Attorney in and for the County of Los Angeles,


11 I State of California. Witnesses examined by the Grand Jury.


12 J. F. Towlen, William Cahill, R. Llewellyn, O. H!. lJcU'anigal.'


13 Endorsed: "Original. Department 9. 6955. Tn the superior


14 Court, of the State of California, in and for the County of


15 Los Angeles •. The People of the State of California,Plaintif


16 vs o. ~. l~cM'aniga1, J. J. H'cNamara, .Tohn Doe, Richard Roe,


17 John stiles and ~aree Doe, Defendants. Indictment. A true


18 bill. J."4:. Carr, Foreman of Grand Jury. presented by the


19 foreman of the Grand JurY,in the presence of the Grand Jury,


20 in Open Superior Court of th~ State of California, within


21 and for the county of Los Angeles, and filed as record in


22 said Court,this 5 day of 'lIfay, 1911. H. J. Lelande, Clerk,


23 By Geo. O. Monroe, Deputy Clerk. J.D. Fredericks , District


24 At torn ey. "


26 there any record of What was done with respect to these 0


Now,at the time that the trial of 6939 was going on,is25 Q
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was done with the murder charges against :f • B.McNamara,


We may wish to make an obj ecttoll to the other •


MR ROGFRS: I V'Jill ,separate it then, if you wish me to.


District Attorney selected, camecase, the one that the


to trial; the others were continued to be set on motion.


~ Wlat was the condition, so far as the record shows,


of those 18 charges of murder against :T. TI. ~fcNamara,at


the same time that the trial od the one charge was going on'?


A All of those cases were filed by the Grand :fury, one


charges of murder, 18 of them, and the one which I h~e jus


read to you, of detroYing th e bui.lding'?


1!R FR~FRICKS: We object to that question,unless it is


divided. We have no object~on to the question, as to what


1


2


3


4


5
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~ 7


8
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1 Q What date Y.ere they continued to be set on? A They


2 never reached my department. The register of actions, I


3 think vJill show the only one reached my department was the


4 one that came to tri",l.


5 Q The otmr cases vlere pending, that is, they were in


6 existence, they v.ere pending ready to be brought up on


7 notion? A At this time Ivas clerk of the presiding jUdge,


8 the grand jury made the report and I filed them; at the


9 time the case become at issue, I was then ccting for Judge


10 Bordwell, who was the trial jUdge; that one case, 6939,


11 [ c arne on regularly for trial and the others were continued,


12 as I think the register of ro tion s v,ill s how, to be reset


13 or to be reset on motion; simply continued indefinitely.


14 Q,~lat became of 6955, that is the one indictment which


15 I read in full, the others being charg es of murder?


16 I MR FREDERICKS: We obj ect to that on the gf'ound it is not


17 cross-examination; incompetent, irre:brmt and immatel~ial,


18 a charge <gainst another man.


19 l'iR ROGERS: It is merely in response to their original of


20 fer.


21 l;R FREDERICKS: No. It just happened to be in there.


22 There might have been a dozen other cases in there on the


23 same day against other people. This is a charge against


24 JJC1{anigal for blowing up the Llewellyn I ron Works. We


25 think it is particularly innnate:rial.


26 THE COURT: It 'woul d ap}lmr to be innna t eri al.


I
[
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1 MR ROGERS: MI!1I!e1y in reply to 'That, they brol\l?,ht ou t, they


2 had 6955 in their record, and I am showing what has hap-


MR FORD: We have a box full of papers here, and besides


,'fe didn't offer, and it is not in evidence; we didn't of'fer


You offered the record of its being found e~d


if the'lJ brought the record in of its being or having. been


filed, we have a right to show what became of it.


1iTR FORD: I do not think so. I think it is immat erial t even


if we did affer the record, it is tmmateria1 if we did of-


fer it.


Your Honor, the materiality of it will appear.


I suppose Mc:Maniga1 will be a wi tness here.


COunsel has stated its materiality \ti1l apppear,


1,'1e don't care


F'..aving waived 60 days'


26 I Q yes, please. I af fer it in evidenc e.


I


time for trial, it remained in thesame condition as the


others, until Friday, December 1st, 1911, when the record


shoWS -- st.aall I read that?


21


22


23


24


25
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1 1,ffi FORD:J"ust a mom'ent. A


11 9


Chang e of plea.


2 1":R FORD: All riql1t. Read it. A ( Reading. ) "Fri day,


3 necember 1st, 1911. In open court, Hon. Walter Bordwell,


4 JUdge presiding, clerl~, sheriff and reporter present.


5 Case No.6955, people vs. J. J. McNamara. on motion of Le
. '" J


6 Compte Davis, Attorney for the Defendant, J.Ji. y,lrcNamara,


7 said defendant granted leave to vvithdraw his plea of not


8 guilty of the offense inmid indictment, and at this time,


9 duly interposes his plea of guilty of the offense charged


10 in said indictment, and cause is continued by consent of
i


11: defendant to Friday, December 5, 1911, at 10 o'clocl{ A.lv~.


12 for sentence. II Then, 'Friday, Iecember 5, connnences


13 right here.


14 11m FREDERICKS: That was J. J. McNamara, you just read;


15 itl\8Sn't MifManigal? A Yew.


16


17


18


19 I


20 I


21


lJR HOGERS: These have been offered as defendant's exhibit.


TEE CLERK: As on e exhibi t ?


1rR ROGERS: Yes sir, ~th the different numerals attached


to each one. Are you numbering the prosecution's er.hibits?


THE CLERK: yes si r.


l~R ~::OGERS: lYell, then, \7e v.1.ll take AI, A2, A3, A4, ,"lith


22 the court's pennission.


23 TP.E COURT: All right.


24 (Documents last 'eferred to were received in evidence


25 and marked Defendant's eYJlibits Al to Al9, inclusive. )
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1 Q By lffi ROGERS: I call your attention to people's exhibi t


2 5, which purports to be a sheriff's return. Would you say


3 that that was in exactly that condition, so far as you ob-


4 served it, as it was when you received it from the Sheriff?


5 A (After examining) Other than being attached to my


6 original order.
. .


7 ~ It was not attached when you first saw it? A They


8 were pres ent ed togetr er, and ! attached them.


9 Q. And you have a reco llection of the circumstcmces of the


10 return? A I do.


11 ~ Have you a memorandum of it which would tell you any


12 thing concerning ~t? A Only the minutes on the dat~·this


13 was returned, showing who were present and who were not


14 present.


15 Q,


16 A


Well,now, it is dated November 27. When did you get it?


On the filing mark on the original will show, on Novem-


17 ber 28th I received it.


18 Q And what time was that? A Let me see When that was


19 returnable, at 9 or --


20 q, Yes sir, 9 o'clock. A 9 o'clock. Then I must have recei


21 ed this either before 9 or on the 27th, the day before.


22 0, Isn't it your recollection, this being dated the 27th,


23 as you will observe, by the Sheriff or by the under-aheriff,


24 who signs it, isn't it your recollection that you received


25 it on the 27th? A NO,T cannot state positively. It may be


26 I rec eived it in the afternoon of the 27th.
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1 Q And that at that time contained the statement v~ichyou


2 have spoken of here, under the head '~fanner of service It,


3 'George N. Lock left county a year and a half ago,


4 W. D. Reynolds" Is that so? A At the time I received it?


5 Q. Yes. A It was just as it is now.


6 Q, Have you any recollection as to who personally presented


7 this document to you? A 1\fay T sae what number is on the


8 outside?


9 Q, Yes sir. A I think UndeF Sheriff Brain presented that


10 to me. He IX' esented most of them, the first one was given


11 were by "'n' Brain, I remember that distinctlYl the others


12 I cannot; but, either 'Tlfr lJanning or the Under Sheriff.


13 Q, That is "'!r Brain? A "Kr Brain, who would deliver them


14 at the desk.


15 TH~ CODrtT: Bearing in mind the former admonition,


16 gentlemen of the jury, we will take a recess for five


17 minutes.


18 (ftfter recess.)(Jury return into courtroom.)


.19 MR ROGHRS: Mr ~lonroe, referring now to the subsequent


20 proceedings, after those which you have read in evidence, in


21 the case of J. B. "'JcNamara, 6939, will you proceed f-:'om the


22 plac e where you left off ,a.nd I will introduc e the rest of


23 that.


24 'MR FORD: We object to that on the ground it isn't cross-


25 examinatioIl; irrelevant and immaterial. If counsel has any


26 matters by way of defense,t.hey can call l,fr lfonroe as the
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1 witness, at the proper time.


2 THE COURT: Read that question,again. (Last question read


3 by the reporter.)


4 1m FORD: Obj ected to upon the ground it is not cross-


5 examination. Counsel can recall 1lfr 'M"onroe. H~ is in Court.


6 T1T~ COURT: You in troduc ed part of the record. 'He has a


7 right to introduce the rest of it,a..'1d find out whether it


8 is rnat erial or not.


9 MR FRED~ICKS: T don't know what the question means,


10 maybe the wi tness does.


11 •MR ROGRRS: Well, they carri ed the record up to a certain


12 point, and I am carrying it on from that point to its final


13 completion.


14 lffi FRED~ICKS: . We carried it up to where these men plead


15 guiltY,and you are going on with it?


16 1.ffi ROGERS: Going on.


17 lffi FR1ID17'RICKS: Go ahead.


18 THTt: COURT: Obj ection wi thdra\"m.


19 A (Reading) "Tuesday, December 5th, 1911, In open court,


20 Hon. Walter Bordwell, .Tudge presiding; Clerk,Sheriff and


21 reporter prepent. Case NO. 6939. 'People vs .T. B. l{cNa.'Ilara.


22 This being the time set for passing se~tence upon the defend


23 antj the People being represented in Court by District


24 Attorney.T. D. Fredericks; Assistant District Attorney,


25 W•.J. Ford, and Deputy District Attorn.ey G.Ray Horton, and


26 the defendant present in court .nth his attorneys,Clarenc


I
I
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1 Darrow, LeCompte Davis, Joseph Scott,and Cyrus McNutt, the


2 defendant states his true name to be John Barnabas McNamara.


3 The defendant was then asked if he had any cause to show why


4 judgment should not be pronounced against him, to whic~he


5 repli ed that he had none, and no suffici ent cause being shown


6 or appearing to the Court, thereupon the Court rendered its


7 judgment. For record and order see Judgment book No.6,


8 page 27.


9 ~!R ROGERS: I would like that judgment book.


10 ~m FRED~ICKS: Before we stipulate what it was,let the Clerk


11 te~tify what it was if he recollects.


12 MR ROGERS: You remember what'it was? A Yes sir, but the


13 book is right here.


All right, let's have it. Page 27,book 6.


That is Department 11. I ~t No. 12.


16 'MR FREDmtICKS: Let him testify what it was. We won't make


17 any point on tt.


18 'MR ROGFRS: Can you remember what it was? .A Yes sir.


19 Q, Please state it. A He was sentenced to San Quentin for


20 the term of his natural life.


21 Q Now will you take case 6955, which was called to your


22 attention at the time of introducing the record of its


23 filing, and r will ask you to take the record of that case,


24 to its final judgment.


25 :T1JR FREDT<'RICKS: Is that .T ••T. l'!cNamara?


26 'ffi ROGRRS: Yes sir.







2 concerned.


3 identical.


4 M'R ROGERS:


5 A That is


124
1 ~lR FRED"P"RICKS: If he knows he can state, so far as we are


A The order of sentence is practically


I offer in evidence 695b,in the same vay.


Tuesday, December 5th, 1911, In open Court ,'fron.


6 Walter Eorawell,Judge presiding, The clerk, sheriff and


7 reporter present. Case No. 6955. people vs J •.J. 1\~cNamara.


8 This being the date set for passing sentence upon the defend


9 ant, the People being present in Court by District Attorney


10 I J. D. Fredericks, Assistant District Attorney W. J. Ford,and
I


11 ' Deputy District Attorney G. Ray Horton; the defendant being


12 present in Court with his attorneys, Clarence S: Darrow,


13 LeCompte Davis, Joseph Scott and Cyrus UcNutt, the defendant


14 stated his true name to be John Joseph McNamara. The defend


15 ant was then asked if he had any legal cause to show why


16 judgment should not be pronounced againsthim, to Which he


17 replied that he had none, and.no sufficient cause being sho~


18 or appearing to the Court, thereupon the Court rendered its


19 j udgrnent, For order and record see .Tudgemtn --


20 i[R ROG~S: The Judgm~nt is contained in jUdgment book No.6,


21 at page 27? A Yes sir.


22 Q, That book you have not here? A It is in the adjoining


23 room.


Will you state what that judgment was? A The sentence


25 of that defendant was fifteen years in san Q,uentin.


26 positive whether it was Folsom or San Q,uentin,but I







1 San Quentin.


2 Q Letts get that judgm~nt book. Fifteen years?


:;. MR FORD_: 'ffy recollection is the same, 15 years.
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1 jrR ROGERS:' Do you rem.ember ,vh ether anything was done


2 has been don e up to th e present time vvi th the cases,


3 6936 to 6954, inc~usive, except 6939. Have they 6ler


4 passed jUdgment or been dismissed? A I don't know anything


5 about those cases. They haven't reached my department.


6 Q You can't testify either from en observation of the re-


7 cords, or from your ovm knowledge? A No sir, ~~thout con-


8 S111ting the register of rotions.


9 UR ROGEF.8: That is all.


DIRECT ~~INATION


10 1lR FORD: You testified, I believe, tmt the return of the


11 certificate on November 28th, bears the file mark of Novem


12 bel' 28th? A yes sir.


13 Q You have no personal recollection, independent of tmt


14 file mark, as to whether itv,as returned that day or the day


15 before? A my -- must have been returned tm t day, for


16 my custom is to file at once, personally.


17 ~"'Q And you have no recollection independent of your filing


18 marks? A No, I have not.


191 !~cR FORD: That is all.


20 I
- I


21 I GEORGE H. LOCK\VOOD, a witness call ed on be-


22 half of the prosecution, being first duly ~rorn, testified


23 as follows:


2L1 I


25 UR FRr-:DERICYJ3: State your nanc. A GeorB e II. JJockwood


26' Q ],Jay I hwe that certificate too t-;,as filed showing t


!
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1


1 drawing of Mr Lockwood? What is yorl.r name? A George n.
2 Lockwoo d.


3


4


5


6


Q Where do you live, lIIr Lockwood? A Ifear Covina.


Q, Here in th e coun tv' of Los .Angeles, state of Califor-


nia? A yes sir.


Q Where did you live prior to that time? A 1350 lifewton


7 street, for 5 or 6 years in thi 13 ci ty.


8


9


Q


Q


Here in Los Aug eles? A yes si r.


When did you le-ave 1315 lfewton street here in Los


10 I Angel es? A In August -- it ·will be two years comin,g


11 August.


12 Q Moved out to Covina? A yes si r, or vr.i. thin four mile s 0


13 COvina.


14 Q How 10~g have you lived here in Los Angeles County,


15 ]')fr Lockwood? A About 44 years.


16 Q And what generally, has been your occupation? A Well,
'--.


17 I have been a farmer part of the time, and part 0 f the time


18 I vJt\s on the police force. Part of the time I vas deputy


19 sheriff; city employe, and so on.


That is your hmae? P~ve your home out there? A Yes si


Do you know Bert Franklin? A Yes si r.


About how old are you? A About 64, past.


And you are living out near Covina? A Yes sir.


Wba tis your busin ess out there? A :Banning.


A About 6 miles.How far from El lJonte do you live?


East? A East and a t rifle north.


20 Q,


21 Q


22 Q.


23 Q,


24 Q


25 Q


26
1 Q,


I
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1 Q How long have you lmown Bert Franklin? A I should


2 think a dozen years 0 r such a ma tter.


3 Q


4 A


a
You ever have any association with him in business way?


II


We both worked in the Sheriff's office under Bill V,~ite


5 when he was sheriff.


6 Q As deputies? A yes.


7 Q Do you remember where you'Nere living last November?


8 A yes sir.


9 Q The same place, out on the ranch? A Yes sir.


10 Q Do you remember of meeting Bert Franklin in November


"
And do you r e:ne::nber the day when you fi rst met him.


At my home in th e e vel1.ing.12 Q


13\ Q


14 A of November.


yeS sir.


It was


the first time? A--Where? A


11


15 Q 1911? A 1911.


16 Q }V'~ior to th at time prior to the 4 th day of Novem-
"'---


17 ber, 1911, how long had it been since you had met Bert


18 Franklin? A I don't think I hal met him \vi~hin a year.
---_._~..-_._---:-.-_._---,.,~_._ ..------".._".~---_._ ..


19 I think it had been a year since.I had seen him, until


20 that night.


21 Q At the time and prior to that time -- I withdraw


22 that question. Are youacquainted with Di strict Attorney


23 J". D. Fredericks, myself? A yes sir.


Prior to the time ~hen you met Bert Franklin, how


25 long hOO it been sine e you had met me, approximately?


26 :r.rR ROGERS: I think tta t is immat erial. Your Honor
I,







1 please ~ I obj ec t to it on that 3 round•
. ,


! 29


2 THE COURT: I suppose counael intends to connect it up.


3 MR FORD: Relations of the p<:,xties.


4 THE COURr: Overruled.


5 A I would say it was several months anyway, before that.
~--~---_''''''''_._'_'d__iJl'_~'''_~~'''''_lll<Yl_' _......._IJP__,_'


6 !'iR F REDEi{[CKS: Noy!, ',;<fmt time of dt\Y or night was it that


7 you met Franklin on the 4th of November? A well, itvas


8, / ..~~ the-;v"ening, .iust the hour I couldn' t say. I had gone
i


9 to bed and was asleep when he rapped on the door.


10 ' 1JrR ROGERS: Now,.i ust a moment. The relation 0 f the inci-'


11 dents of that occasion, I suggest, ought to come in res-


12 ~ponse to a question ,Vhich will present the point. ~4is


13 ansvrer is not now going to be responsive from thi son.


14 VR J!BEDERICKS: Oh, I think so. I think he has concluded


15 the answer.


16 THE COUH.T: Bad you finished the answer?


171m :EREDERICKS: Read the question.


18 (Last question and answer read by the reporter.)


19 JfR FREDERICKS: VJ1at occurred at that time? . I presume


20 cotQjlsel wants to obj ~t to :t:mmr'f your saying "N'hat ....~s fnlid


21 at that time and I will ask }'lou t m t question later, but


22 just vmat did you do when he rapped on the door?


23


24


25


26
I
!
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1 A After my wife woke me up and told me some one --


2 MR ROG~S: I object to, that as hears~. Not harmfully so,


3 of course.


4 ~r~ COURT: Yes sir.


5 A I went to the door.


6 MR FRED:Blli.ICKS: All right, and was he alone? A I think the e


7 was someone in the automobile, but who I don1t know.


8 ~ Your house is back a little ways from the road?


9 A Yes sir.


About how far?10 I Q


11 one hundred feet.


A I should think in the neighborhood of


12 Q


13 A


Anything intervening between you and the road?


Not from where I stood, except some palm trees that were


14 not very high.


15 Q Now you had a conversation, did you,with '1l!'r Franklin


He told me that he wanted to have a conversation with


16 there at the door, at that time? A Yes sir.


17 Q ~~tate What that conversation was. Just wait until couns 1


18 makes objection.


19 llR ROG~S: That is objected to as incompetent, irrelevant


20 and immaterial, and hearsay and no foundation laid.


21 1m FORD: We avow our intention to connect Franklin with the


22 defendant, Mr Darrow. It is part of the res gestae; things


23 that are done.


24 ruE COURT: Overrul ed •


25 llR ROG~S: Exception.
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4 Angeles,and T told h:im that I would be go&ng to Los Angeles


between that time and the following wednesday, and that I wou


call on him; and he gave me his office address; bid me good !,


night, and went on, and I went back to bed.


1 and I said to him, "It is late, there is no lights "_- I didn't
\


2 light no light when> I went out -- "a nd I am awful tired ".


3 ~e said that he would like to see me in his office in Los


5


6


7


8 Q, He gave you that address, .iust as a cardt:>


9 lnt ROGERS: T wouldn't lead him.


10 ~nt FRED1'1':R.TCKS: It is almost immaterial. How did he gjve you


11 the office address? A I think he just told me the nLLrnber


12 of his room, in the Chamber of Commerc ebuilding.


13 Q, At that time did you know that your name \~S in the jury


14 wheel of Los Angeles county? A NO,T supposed so, but didn'


15 know it.


16 Q, Was anything said that night about jury? A Not a word.


17 Q, Now let's see; do you remember what day of the wekk that


18 was? A That was Saturday.


19 Q, Saturday the 4th of Novemb er? A 4th day of November.


20 Q, At night. Ha"l!e you· related all the conYersation that ",y


21 can remember? A All that occurred that night.


:: \~ourH:: ~::: :;:u::s~hereo AOh,T don-t t;Z/~ was over
24 Q, Do you know from your own observations, vfuether anyone r


25 was out in the machine, in the automobile? A


26 someone there. Probably the man that runs it.
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1 Q, You think you saw someone? A Yes sir.


(Last part of2 MR ROG~S: What was the last part of it.


3 answer read by the reporter. )


4 lUt FREDERICKS: At any rate,You don't know who it was?


5 A NO,T don't know who it was.


6 Q Didn't have any conversation with anyone else? A No.


7 MR ROGTI:RS: We move to strike out the conversation, in order


8 to preserve our rights.


9 MR FORD: ~lerely preliminary.


10 lut ROGERS: upon the ground it ishearsaY,and incompetent;


11 ' no foundation has been laid for it. Tt is immaterial.


12 TIrE COURT: Under the District Attorney's statement that he


13 intends to connect it up \nth the defendant here, the motion


14 will be denied.


15 ].ut FREDURICKS: Now, when was the next time you met Bert~


16 FranklinJ A The following week,on the 9th day of the month ,


17 a t hi s 'offic e.


Q Before I come to that -- prior to that meeting vdth Bert


Franklin,had you ever discussed jury duty in the McNa~ara


20 case \nth anybody at all, so far as you know? A No sir.


21 ~m ROG~S: What is that question. (Last question and answer


22 read by the reporter. )


231m FREDERICKS: NOW, coming down, when was the next time you


24 met Bert Franklin? A On the 9th day of November.


The 9th day of November. You know what day of21';;
u 0,


26 that was? A Yes sir, T think it ~s Thursday.
-r-._'-"-"'-"""-'~--'__""_----"""""""-'-_'__~~""'~._.'


Q Thursday, the year 1911? A Yes sir.
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And where? A· At his office in the Chamber of Commerce


2 building.


3 Q Los Angeles? A 'fes sir.


4 Q. You remember the time in the day? A 'Why, it ms to be


5


~6


7


10 o'clock. I think it was about 15 minutes past 10.


Q, What did you mean, it vas to be 10 o'clock? ,¢ asked


me When I said that was all the conversation -- he asked


8 me to write him a letter stating the day I would be in.


9 In place of doing that I cameto town on the evening of the


10 8th, and called him up at his home, ' on the telephone,


11 and told him that T ~s in town and would be at his office


12 the next morning, and he suggested 10 o'clock. T believe he


13 suggested 9,first, and I said I couldn't get there, and then


14 he suggested 10. It was probably a quarter past When I reach


-1? ed there, that is the way it came to be that time._


16 Q Well, on the telephone conversation then, was there any


17 other conversation~ A Not a word.


18 Q,


19


20


21


22


23


24


25


26


That is all? A That is all.
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1 iR ROGERS: I move to strike it out, not being able to ob


2 j ect to it, on the ground it is hearsay, incompetent and


3 no foundation laid.


4 MR FREDERICKS: The mme proposi tion, I presume.


5 THE COURT': Overruled.


I


6 MR ROGERS: . Exc eption.


7 ~rR FREDERICKS: Now, when you called at his office on the


10th,-- on the 9th at 10: o'clock,app:roximately, who \'6S


in the of.fice, do you remember? A No on e but himself.


1 Q NoW', l!r Lock\~lood, state wha t ~s said between you,


II-· and as near as possible in the order in which it was said.


12 1fR ROGERS: I object to toot as hearsay and incompetent; no


13 foundation laid for it, it appearing from the statement of


14 the wi tn ess, t rat there vms no one present except himself


15 and Franklin, and naturally lfr DarroYl cannot be bound by


16 any statements made by other persons outside of the pre-


17 sence and"hearing -- the rule -- a very ancient rule, that


18 the declarations of a persoIll outside of his presence and


19 hearing, do not bind him, $ind he is not to be -- his


20 liberty is not to be jeopardized by them, ex:cept upon


21 showing and his authorization.


22 MR FREDERICKS: Also a very ancient role, grew in &i·stence


23 I about the same time., the t the stat emen ts of an accomplice


24 in furtheranc e of a conspiracy, were admissible against


25 all members of the conspiracy.


26 HR nOGERS: The conspiracy first being shovm.


I
I


I
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1 UR FREDERICKS: 'Not n 00 essery first in order of proof. We


2 will show that.


3 MR FOB]): The conspiracy must be sho'NIl before the jury


4 can consider it.


5 THE COURT: The District Attorney makes the same avowal as


6 to the offmr of this testimony he did a moment ago.


7 MR APPEL: Suppose they fail to show toot by proper evi-


8 dence.


I think his first remark ..vas, fhat he vJOuld like to have me


Well, we shook hands, and he invi ted me to a seat, and


9 MR FREDERICKS: We will shoVT it by proper evidence.


10'1 THE COURT: If they fail, why, that condition 'JlJill be met
i


11' when the time comes. The District Attorney can only prove


12 one part of his case at a time. Overruled.


13 UR ROGERS: E:x:ception.


(Last cuestion read by the reporter.)


~A
/


16
. 17 as one of the jurors in the McNamara case; and I replied to


18 him at one e, the t I thought po ssibly he was takin,,~ the ec-


19 act method of preventing me from being a juror in that case,


20 and he sai~ he didn't think so. .And then he asked me the


21 question, "Can I talk 'wi th you about t mt case?" I said,


22 ItYes sir. 1t He then emarked that bothhIhmself and myself
I


23 had -- /\


24 l1R FORD: Pardon me just a moment for int errupting. Bet- /


A [ "Had gone along


26 Ufe until "''Ie had aged perceptibly without properly


I
i


25 tel" state it in the language.
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1 our h €ads; It an d th at he thought it was time we both ought


2 to do that in order toacquire sufficient for our wants in


3 our old (;g.e, and that for that reason he had sent for me to


4 tell me this, and he remarked that there was $2000 in it


5 for me, if I would rot as a juror on that case. ~I


That is all Franklin's statement? Yes.A
//


[ A I asked him how that could be.


work for the defense, an d had theWell,. he said he was to


6 HR ROGERS:
/'


7 /l{R FREDERICKS:


8


9 handling of the -- looking <If'ter the jury, part of. it, and


10 that he could assure me that money and that po ssibly


11 he could make it _2500; if he could he \'{ould, if I would


12 accept the proposition. He then went into quite a discus


13 sion of the case, and. its different points in rega~d --'/-.


14 Q Just give that discussion as near as you can remember


15 it.


16


17


18


19


20


21


22


23


24


25


26
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"I A As near as I remember, he said he had not the slightest


2 doubt but what if T vas a juror in that case and heard the


3 evidence, that, without anyone suggesting it, or any induce


4 ment whatever, other than hearing the testimony, that I


5 would,of my own free will and accord, from the testimony,
not


6 bring in a verdict of/guilty. 'He said, "There was absolutel~


7 no evidence against the McNamaras, except such as had been


8 manufactured, and the reason of him offering me that vas his


9 friendBhip for me, and my age, " and so on, and it being in


10 his power to do it. I asked him how it could be paid?


11 ' Well,he said, '~will give you personally ~500 before you


12 enter the jury box at all, and as soon as you are an accepte


13 juror we ~rlll place the balance in some onets hands that wil


14 be acceptable to you, where it will be perfectly s~fe,


15 pending the outcome of the case." I asked him specifically,


16 what he wanted me to do in case T accepted the proposition.


17 Why, he said, "Of course, a verdict of not guilty -- vote not


18 guil:!rY." I told him I didn't see how that matter couldbe


19 arranged so that it would be safe for the man that would


20 accept it to get his money. He said it could b~ done all


21 right: 'As I say, he mentioned different names -- or at leas


22 one name, as a proper custodian for the holding of the money


23 that would be left pending the verdict. I told him that I


24 would want to consider the proposition a little bit; that it


25 was a complete surprise to me,that anything of the ~ind was


26 being done. ne said, all right, "How long do you wan:. to
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1 consider it?" Oh, I said, "until Saturday" He asked me if


2 I would come to his office again. I told him,no,I didn't


3 think I would be there againl. Well, he said, "I will come


4 out to your house". I said,' "All right, come out".


5 He said, "I will come out in the evening." "All right ".


I big him good by there and went out of his office.?6


7 MR ROGFRS:
-r-


I move to strike out the conversation,as hearsay


8 and incompetent. That it discloses that Mr Darrow ~s.not


9 present and he cannot be bound by hearsay conversations of


10 other persons than himself, and the mere avowal of the Dis


11 trict Attorney, that he \nll connect the testimony, is takin


12 it out of order, and incompetent and no foundation has been


13 laid.


14 THE COURT: Overruled.


15 nffi ROGRRS: mxception. A I would like to say there was


16 further conversation we had, slipped my mind, temporarily,


17 that I recakl now.


18 1m FR]D~ICKS: Give it, and it may go in as though it had


19 been objected to and ruled on, as far as we are concerned.


20 Go ahead.


21 \ffi ROG~S: The same objection, applies.


22 TH"E COURT: Yes.


23 ~m FRH'D'F:RICKS: We stipulate.


'H'e told me that he had already on,e juror there that was


fixed and that r knew that juror better than I did him.
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1 1m ROGERS: I move to strike out that statement upon the
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2 ground that it is hearsay and incompetent and irrelevant,


3 and immaterial and no foundation has been laid, and it does


4 not apply to this case, and even under the theory of counsel,


5 that the declarations of one of the so-called conspirators


6 are admissible, as against the others in' the conspiracy,


7 it is only declarations with reference to that particular


8 matter that are admissible. All hearsay testimony is not


9 well regarded by the court, as your 'Honor observes, in order


10 to take any evidence out of the objection that it is hearsaY,
I


11 bearing in mind the unwisdom of admitting anything that


12 savors of hearsay, the law, in making exception, is particu


13 lar to specify what those exceptions shall be. One of those


14 is, of course, the statement that vmere the conspiracy has


15 been shown or declarations of one may bind others in the


16 pursuit or in the object under the necessities of that con


17 spiracy and matters outsmde of that cannot be adduced.


18 I merely wish to make my obj ection upon the grounds stated;,
might


19 of course, there~muCh be said by way of law, upon the subjec •


20 It is elementary law that a recital by one conspirator of


21 past events, which has been, do not come within the excep


22 tion in any event'
•


23 ~ffi FORD: If the Court please, we have a brief upon the rule


24 if we are going to discuss conspiracy at all. If the juror


25 recited something that occurred in reference specifically


26 the alleged bribery or attempted bribery of this particul


juror, and the conversations introduc ed forwA;.,.i~;~lJvPYt.;r;;~.Rti~A~
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1 merely verbal acts, they are all acts, verbal acts for that


2 purpose, and not hearsay. Counsel does not correctly state


3 the law, however, with regard to conspiracy. Everything


4 done or said in furtherance of a conspiracy and during the


5 continuance of the conspiracy is admissible; that is the


6 correct statement.


7 lfR APPTITL: Your Honor, to illustrate that proposition,


8 'MR FORD: I will introduce five hundred authorities on that.


9 MR APPl'i"L: And everyone of them would contradict the law.


10 Suppose, your Honor, the defendant was on the stand himself,


11 and he was asked concerning past transactions, not connected


12 with the case at issue here, he wouldn't be allowed to tes


13 tify to that under obj ection. Now, suppose that his co-


14 conspirator is on the stand, and he undertook to say, when


15 testifying concerning this case, that they had committed


16 another crime. Now, all the decisions are that it would be


17 error to admit that kind of evidence. How much more error


18 would it be if a co-conspirator tells a third person, not in


19 the presence of the defendant? Now; there are cases squarel


20 in point on that.


21 1!R FRED~ICKS: Counsel loses the one point, huwever. That


22 the statement of ~,,fr Franklin was in furtherance of his effor


23 to get "r Lockwood to accept this bribe by saying to him,


24 and he used it as an inducement -- stating to him that


25 another juror, whom he knew, had accepted a bribe, so, that


26 it was really part of the inducement to this juror -- to







1 this witness. His statement that the other juror had been


2 bribed.


3 ~m APPEL: That might have been used as against Franklin,


4 himself, but it cannot be used against ,~ Darrow.


5 THE COURT: It seems to me,gentlemen, that this question


6 brings us pretty-close, at ~east, to SOme of the very


7 interesting legal proposi tions that have to be settled in


8 this law suit. It is almost adjourning time,-- I don't want


9 500 authorities from either side, but if you have one or two


10 leading cases on each side, bearing on the subj ect that I ca


11 read between now and the time court convenes on Monday, I


12 will be glad to avail myself of it and save your time and


13 the Court's time.


14 MR FORD: T will send your Honor a list of them immediately.


15 MR ROG:ERS: So will I.


16 TJfF. COURT: And perhaps that being done we can get at this


17 matter very quickly, and take up the thread where we now lea


18 off, at 1:30 l.!onday afternoon. Is there anyone here who can


19 not be here at 1: 30?


20 MR FORD: J want to call your Honor I s attention to People


21 vs Rodley, 13l,Cal.jPeople vs Rueff, in the 14th Appellate,j


22 State VB Collins, 64 Cal.,29Bj Abbotts Criminal Brief 547,


23 page 315. That is the best Criminal p,rief or work of its


24 nature that I am acquainted vnth, and of Section 547 page


25 3l5,wmll appear a list of authorities in support of that


26 proposition which I will not bother the Court with.
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1 ~ffi ROGERS: I differ with counsel about the authorit,Y .


2 of Abbotts Trial Brief. It is not regarded as an authority


3 and is never cited by Courts.


4 THF. COURT: Did you say in the Rueff case there has been a


5 re-hearing granted in that case?


6 101 ROGERS: In· the Rueff case there was a re-hearing granted,


7 by the Court unanimously, and thereupon the Attorney General


8 called attention to the fact that they had no jurisdiction


9 to grant the re-hearing because of the lapse of time.


10 ~udge Henshaw being absent from the state at the time.


11 I THE COHRT: I remember th"e circumstances very well.


121m ROGERS: You remember the circumstances very well.


13 THE COURT: So it stands now,that there was no re-hearing


14 gran t fld '?


15 MR }\()GJilRS: There vas a re-hearing granted, upon the meri ts


16 of the d~cision itself,' C.s a rule of law.


17 llR F.RED~ICKS: There were about 5,000,000 different points


18 involved.


191m FORD: We submit it as an opinion of the Appellate Court


20 on that subj ect.


21 TH'R COURT: I will read the case between now and 1:30 ~fonday.


22 ¥r Rogers, have you anything you want to hand me ,other than


23 the document that you let me have yesterday at my request?


24 ~ffi ROGERS: l56th Cal., end I will send up a list of cases


25 in other·states. There are some very excellent decisions


26 in other states.
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1 TH'F. COlJRT: I wont undertake t.o read decisions outside of


2 this state, between now Cl.nd 'Monday.


3 lGt ROGFRS: T call your Honor's attention to the Mouillineau


4 case.


5 ]ffi FORD: When your Honor is looking at the ~{ouillin1eaux


6 case T would suggest the 62nd L.A.H. That is an excellent


7 note on the case.


8 'MR ROGERS: That is a week's work to read that case alone.


9 1JR FORD: Vlell,we are satisfied with the authorities sub-


10mitted there. That is not, however, conspiracy, but other
I


11' offenses. We are making a statement here in regard to con-


12 spiracy. That is outside of the Mouillineaux case.


13 THF. COURT: Gentlemen of the jury, we will take a recess no'


14 until 1:30 o'clock ]fonday afternoon, '1\~ay 27th, 1912.


15 -----


16


17


18


19


20


21


22


23


24


25


26
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FRIDAY, ~JLY 5, 1912; 10 A.M.


Defendant in court with counsel. Jury called; all pre-


sent- Case resumed.


•
MRS. DORA F. B A 1 N,


on the stand.


(Discuss ion. )


MR. DEHM. 1 will state, your Honor, that both Mr. Darrow


and myself have telephone communications also from Mr.


Rogers in which he stated he was not able to sleep last


night; was very sick and had a doctor there and he did


not think he would be able to go on with the case this


morning, and thought it best it be continued say until


Monday, whatever Mr. Darrow 1s wishes were in the matter.


MR. DARROW. 1 will be governed by Mr. Appel in the matter,


your Honor.


MR. APPEL. Well, your Honor, 1 suppose your Honor has some


idea, it is unnecessary to state before the jury, under wha


circumstances 1 am in thie case. 1 am here to help whenever


1 am called upon. 1 examine a witnesBwhenever 1 am asked


to, and 1 am not taking the responsibility here 1 would tak


if everything was in my charge. 1 don't think that res-


pons ibil i ty should be shifted to me. 1 may examine a


witness in my own way and it may be in such a weak and
not meet


ineffective way that it might;,,, - . with the approbation of


those who have the responsibility of this case. 1 would
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morning unless he consents, or if there is any branch that


will be very glad to do it, but otherwise will not proceed


THE COURT. Gentlemen of the jury, you have heard or seen


what has transpired here in regard to the necessity of an


•intended or was it the intenffiion of Mr. Rogers to clOoo-examile


the witness on the stand?.


Had yo


(Discuss ion.


time the cour t


Your Honor sees 1 am here


THE COURT. Just one question 1 will ask Mr. Appel:


MR. APPEL· 1 don't know.


not feel like being blamed for doing anything that is not


proper. Of course, when a man is alone and running his


own case he takes his chances.


at this time unless th~ defendant consents.


ass is ting in every possi b1e way that 1 can or that 1 know,


but 1 donlt know anything about it.


THE COURT. 1 expect all parties concerned are desirous of


getting through with this long drawn-out trial and getting


through with it as rapidly as possible, but sickness is a


matter which is not in our control. 1 will say at this


time while you are consulting, 1 do not think under the


circumstances, irrespective of error, 1 do not think it


would be fair to the defendant to proceed before Monday


can be taken up so as not to lose the


1


2
1


3


4


5


6


7


8


9


10


11


12


13


14


15 i
16


17


18


19


20


21


22


23 adjournment. 1 doubt if you regret it any more than the


24 court does and the attorrneys, we are all desirous of


25 finishing this matter up, but this case of sickness is


26 of the things that will occur in a long trial.
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1 is about to adjourn un til 10 0 1 clock Monday norning.


2 (Jury admonished. ~ecess until July 8, 1912, at 10 A.M.)


3 ---------


4


THE COURT. You stipulate to the fact as stated by ~. Ford


but not as to the competency andmateriality of the evidence?


THE COURT. M.' s. Bain was on the stand.


MR. FORD. Call Mrs. Bain.


THE BAILIFF. She is not here.


MR. FORD. If the Court please, to save time, 1 offer in


evidence two receipts from the EqUitable SaviBgs Bank signed


C. S. Darrow, Trustee, by A.H.Russell, one being for a


period from September 30, 1911 to December 6, 1911, and the


other from December 6, 1911 to December 21, 1911. The


def endant has agreed to stipulate the checks covered on the


EqUitable SaVings Bank of this city presented to that bank


between the dates indic9.ted were delivered to Mr. Russell-


Mr. Russell receipted for them and that Mr. Russell delivered


them to the defendan t •


MR. ROGERS. Subject, of course, to our general objection


as to the competency, relevancy and materiality of the


entire matter.


We have never run them over or added them


10 o'clock A.M.


Jury called; all present.


JULY 8, 1912;MONDAY,


MR. ROGERS.


'Defendant in court wi th counsel.


Case resumed.


5
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7
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Exhibit 34 and With regard to E~hibit 35 the Witness on the


stand testified that


issues.


The foundation has not


Our offer is confined to the lower check on


marked.


out l but sUbject to any objection_


THE COURT' The objection will be overruled and the exhibit


been laid but we offer in evidence exhibits 34 and 35


which consist of photographs of the oheck concerning ~hich


thewitness on the stand testified, on showing that the ori


ginals have been returned to the defendant.


MR- ROGERS. Objected to as incompetent, irrelevant and


immaterial and not the best evidence and no foundation laid,


having no bearing on this case or tendency to prove its


was given.


THE COURT- Objection overruled.


MR • ROGERS. Exception, in each of the exhibits.


1m FORD:.' •. There is a matter 1 would like to take up


with th~ defendant in regard to each of these exhibits.


There are two exhibits, the top of Check 34, the testimony


.MR. FORD. Be mar ked Exhibi t 40.


-


1


2


3


4


5


6


7


8


9
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!I 14'I
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18
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1 the one containing the figures $10,000 on the back was a


2 copy of the reverse of the dower ch ook on exhibit 34.


3 Our offer is confined to those two and the other two we


4 doru't offer in evidence.


5


6


THE COURT: .All right •
•
MR ROGERS: Obj ECted to as incompe tent, ir relevant and imma


7 terial and #lot the best evidence, find no foundation laid;


8 no bearing on the issues.


9 TEE COURr: Overruled.


10 MR ROGERS: Ex:ception.


11 MR FORD: I ask that the jury be p3rmitted to look at


12 the portions offe:ced in evidence. I will bend the other


13


14


115
I


16 I


over.


THE COURI.': yes; they may do so.


MR FORD: I ,will read it into the record first. "Reading.)


"Los .Angeles, Cal., Nov. 28, 1911. Equitable Savings Bank,


17 1st and Spring streets. Pay Le Compte Davis or order


18 $10,000 (Ten thousand dollllrs). Signed, C. S. Darrow,


19 Trustee l!, and the mtdorsements appearing on th esame check


20 contained in exhibit 35, endorsement, "Le Compte Davis".


21 l!R ROGERS: Itle'scaped my mind just what your foundation


22 for that was. Do you offer that separately?


23 UR roBI>: Yes, the witness testified that was a photograph


24 of the reverse of the check.


THE COURT: Have you some explanation?


25 1m FREDERICKS:


26 was not here.


I will E:X})lain to th e court







1


2


3


RR FREDERICKE :


street cars.


but he had to


3S1sl
There is a parade down town and stopped the I


said
Mr Bain came and"she started ahead 04 him I


walk and thought possibl~ he could walk


4 faster than she had walked. All th e Ninth street cars are


5 stopped•


6 •THE COURT: Gentlemen, I think you better bear in mind


7 your usual admonition and take a recess until the witness


8 arrives.


9 (After reesss.)


10 THE COURT: Gentlemen, it appears that Mrs Bain so exerted


11 herself in getting here that she is not physically able


12 to proceed at this time. I understand you have agreed


13 some other witnews can be sUbstituted.


14 MR ROGERS: yes sir.


15 MR FORD: Call Mr Bain.


16


17 ROBERT BArN, a witness called on behalf


18 of the prosecution, being first duly sworn, testified as


19 follows:


20 DIRECT 11X.A'MI~TATION'


21 HR FORD: What is your nmne? A RObert Bain.


22 Q Your nane in full? A Robert Bain. That F was put in


23 there sometime ago but it doesn' t figure.


24 Q Where do you reside? A Sixt~-eighth -- west of Mone-


25 tat west of Moneta on Sixty-eighth.


345? A . 345. yes. It is betv/een Uoneta and FiguerQ26
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How old are you, yr BaiR? A Going on 7:1.


You are a member of th e Grand ~rmy of the 'RJ'public?


yes sir.


Q


Q


A


THE COURI': Objection sustained.


A I was a Grand Army man --


1m APPEL: We ask it be stricken out.


TEE COUR[': The answer is stricken out.


MR ROGERS: . That is objected to as incompetent, irrelevant


and innnaterial, and not 'IiJithin the issues •


•THE COURT: Obj retion sustained.


MR FORD: How old are you? A I will be '71 my nez:t birth-


day.


MR ROGERS: The answer should be stricken out.


THE COURT: Strike out the answer, if he enswered it.


1m FORD: How long have you lived in Los Angeles? A 29


years the 15th of August.


Q Where di d you reside prior to t hat time? A I boarded


at the Natick HOuse for about 5 years.


Q Vbere did you r esi de prior to coming to Los Angeles?


A Ohl Iowa.


Q How long di d you live t here? A Sine e I came out o·f


the army, t 65 •


Q What armywas that?


1m APPEL: We object to that as immaterial, nothing to do


wi th this case.
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If Iffi FORD: Are you -- were you sworn in and recepted as a -t\
2 juror in the case -- are you the Robert Bain who was sworn !


3 in and accept ed as a juror in th e case of the People iZiersus~'


4' J. B. McNamara, No.6939 in JUdge Boardwell's court in this


5 /"county during the mont h at' Oc tober, 19l1? A I am."'~ ,


I asked him if he was


If you vlill permit cOU!llssl -- jUst hold your answer


the person.


that Robert F. Bain Vias sworn.


Q


THE COURT: overruled.


MR .APPEL: We take an e xc ept ion.


l.{R FOtID: Answer th e questioh. A yes sir.


Q And how long did you serve on that jUry, Hr Bain?


MRAPPEL: Wait a moment. We object to the question upo


the ground that that is immaterial for any purpose whats


until they obj ect.


TEE COURT: Strike the answer for the purpose of the ob


jection.


llR .APPEL:· We obj rot upon th e ground that it is incompe


tent, irrelevant and immaterial; calling for a conclusion


of the witness, calling for hearsay· evidence, calling for


secondary aridence, not calling for the best evidence,


and it is collateral to any issue in this case, and that


the testimony sought b.Y the question does not in any manner


t end'to prove that the defendant at any time or place ever


bribed th e juror Lockwood.


MR FOtID: If the court please, it is already inevidence
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2


3~
ever, lin addition to the g roun cIs Of obj ection made to, I


the last question heretofore propounded to the witness.


3 TH E COURT: Overruled.


4 MR APPEL: We exc ept •


5,/A I was one of the first jurors and stayed with it
•


6 ./ it ended.


-~Iuntil ~


t
I


7 MR FORD: Were you in court on the 11th day of October,


8 1911, the day the trial opened? A yes sir.


9"" Q .And in respon se to the summons of th e cou rt to appear


10 th ere? A Yes sir.


11 1,fR APPEL: This obj ection of ours runs right along, your


12 Honor?


13 THE COURT: yeS sir; it may be so understood, the same ob-


jection, the same ruling and the same exception introduced


and held to each and every question.


Jvffi APPEL: And any objection to his leading the wit.ness,


may, your Honor permit that, or must he be allowed to lead


th e "Iitness, so as not to int errupt?
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MR • APPEL. 1t is not the best evi.d.ence of a record and


A Yes, sir.


This is a court


A Why, 1 was here all


Of course, we don't


The court will, with the assistance ofTHE COURT.


ground that it is immaterial,


MR. APPEL. He has been doing it right now.


made by a record in a court of record.


counsel for the defense, at all times try to prevent lead


ing quee t ione •


MR APPEL· He is doing it now, and we objedt upon the


-


MR. FORD· Q How long during the month a>f October did you


proceedings in court, Who were present, who are jurors is


of recordt the record is the best evidence in establishing


serve after you appeared in Court?


that month,


Q Were you there any part of the mo~th of November?


the fact.


THE COURT' Objection overruled.


MR. APPEL· We except,


MR. FORD. Q Were you there the Whole of the ~onth of


November? A 1 was there until the trial quit. 1 don't


remember now what date it was.


Q Until the ending of the tr ial? A Yes, sir.


Q When were you summoned as a juror to report in


ment 91 A 1 thinki t was on


'wish to be objecting it is leading. 1 am only suggesting.


THE COURT· There ought to be no leading questions asked


of this witness at all.
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Friday night, 1 know.


October. \


Q Did you at any time after that--that was the 5th of


October, 1911? Ayes , sir.


~


--~:~I
,fl"""-"' .. ~


sir.A Yes,


1 ain't sure about the date;


After you were summoned as a juror?


Did you at any time after that meet Mr. Bert H. Franklin? .


1 met Bert Ho Franklin on the --he was at my house on I


":tl1
it was the 6th;


Q


A


Q


Q On Fr iday night, the 6 th of Oc tober, 1911?


·Friday night, 1 think it was the 6th or 7th.


1


2


3


4


5


6


7


8


9


10


11 Q Well, a reference to the calendar shows the 6th of ", ..,-",."


A Well, that was the date.Oc tober, 1911, was Fr iday?12


13 Q Now, pr ior to your meeting Bert Franklin on


14 at your House, did you have any talk wi th your wife, Mrs.


15 Bain, in reference to Mr. Franklin or the McNamara case?


16 MR • APPEL· We objec t to that on the ground it i6 incom-


17 petent, irrelevant and immaterial; hearsay; no foundation


.18 laid; that it calls for the declarations of the Wife to the


19 alleged husband in reference to a cri~ina1 transqction and


20 that no foundation has been laid for the introduction of


21 that evidence; and it is collateral to any issue in this


22


23


24


25


26


case, and the defendant is not bound by the declarations


of either the husband or wife as against each other and


nei ther the declarations of husband or wife as against


each other, or in pursuance of any criminal transaction as


evidence against either the principal or the accessory 0
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A There was considerable said; 1


me he was there and was working for the def ense.


A --It was after 1 came home from work, after supper, 1


just finished my supper--l knew he had been there, she ·told


MR. FORD. Read the question to the witness, please.


(Ques tion read.)


A t did.


Q What did she say to you on that occasion?


MR. ROGERS. The same objection.


MR • APPEL. We object to that upon the same grounds stated


in our last objectionmade to the witness's testimony 0


TFE cpURT. Objection overruled.


l.ffi • APPEL. We except.


MR. roRD., Q 1 ·Nish to add, ttWhat did she say to you abou ""


Mr. Bar t Fran~lin It.


remember all of it--


MR ROGERS· The same objection--


MR. APPEL· We move to strike out the answer; that is a


conclusion, your Honor, it is not responsive to the


tion.


the husband or wife, as the case may be.


MR. FORD. With reference to the foundation, your Honor-


THE COURT. Objection overruled.


MR. ROGERS· Exception. The use of the word "alleged" in


the question, of course, means that the question says so,


·that is what the word "alleged" in the question means, it


might be misconstrued and we' do not want it misconstrued.


rBrE COURT. 1 think so.
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26 presence of the defendant; that the defendant is no t bo


for the defense."


That is what she told me, that is all •


She told him.


That is a conversation--


No,


1 think With the witness's correction now--


That is a conversation he is detailing.


he says, "1 knew he had been there work1n1


I


11


".-tj
I
I


MR • FORD.


MR. APPEL.


MR. KEETCH.


A


MR. Appel.


THE COURT.


THE COlffiT· Wai t.


be tween you and Mr. Franklin? A Why, he came there in a


hurry--


MR • APPEL. Wait a mo rrent--


he had called? A Yes, sir.


Q Now, that evening when he called, did you have a con


versation with Mr. Frankl in? A 1 did, short.


Q Who else was present at that conversation? A No one.


Q Just tell What was said and done on that occasion


MR • APPEL. 1 say, 1 didn't hear tha t.


THE COURT. All right. Do you wi thdraw the motion tostrike


out?


UR •.Ai'i,pa. My obj ec tion is ther e and the motion.


MR. FORD. Q Your Wife communicated to you the fact that~


MR. APPEL. We object to that on the ground it is incompet


ent, irrelevant and immaterial; no foundation laid; and


it is hearsay, collateral to any issue; that the question


calls for acts and declarations of third parties not in


•
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by those ~eclarations; and upon the further ground it is


collateral to any issue in this case and we ask now the


court read to the witness the section of the code in


reference to aecomplices, Section 1324 of the Penal Code.
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1


MR FORD: The court has overrul Ed the objection?


THE COURT: The court has not acted; there is no objec


tion. Is there any obj ection?


1!R :mEDERICKS: In vi eN of the fact that the witness has


alrea~ testified to the same things at the preliminary


·examination, it seems that the reading of the statute at


this time would be of no effi~iency.


MR FORD: J"ust a moment. I will 'Withdraw the question and


ask the vii. tness another c.pestion.


Q Mr Bain, did you, on or about the 11th day of Decem


ber, 1911, testifY in J"udge Young's court t Department 4 of


the J"ustice's Court of this township, in the case of


peopl e cf the State of California, Plaintiff, versus Bert


H. Franklin ,defendant, on the peliminary examination of


said Franklin? Did you at that time end plroe testifY to


the facts of th e visit of Mr Franklin to you and What was


s aid and done?


UR APPEL: Wait a moment; we object to that as hearsay;


it is incompetent, irrelevant and innnaterial fur any pur


pose; the conditions under 7mich he testified there have


nothing to do with this case and nothing to do with the


matter at issue now.


MR FORD: If the court please, if th~desire to know the


attitude and relation ar the vdtness to this case, VX3 de


sire to show that he has on a former occasion testified


in regard to the same facts.
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THE COURT: Well. if thedefendant wants


eel her,e in having the statute read -


lfR FORn:: Because it is absolutely unnecessa~; it is only


done for the purpose of distracting the attention Q' the


jury from matters that are properly before the jury; noth


"ing has any place in this court except what is relevant to


the case and to inject the reading of the statute that has


no application whatever to the status of the ,titness fills


the record with things that have no busin ess in the record.


That is our contention.


MR APPEL: I deny the accusation of counsel, and I s~


when he says I made the obj ection and request it was sim


ply for the purpose of distracting the attention of the


jury or the witne£'1s from the mat-ter at issue. that that


statement is not true and I assign the making of such a


statement as prejUdicial error to defendant ' s rights here,


and because it int ends to accuse counsel for the defendant


of a trick and to humiliate him in the pr e-gence of th e


jury, ~nd I do not characterize the statement in more for


cibl e language for fear I should be disorderly.


THE COURT: Section 1324 is the one you refer to, Ur Appel,


is it not?


HR APPEL: Section 1324, I believe is theooction.


1m ROGERS: Yes, that is thesection.


UR APPEL: I have not been granting innnunity to anyone,


so K have not been familiar with th esection.
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1


THE COURr: I think I will resolve the doubt by reading


the section. yr Bain, you will give your attention to the '


court while the section is read. v-Hre'ading.) "Section


i324 m:t the Penal COde. itA person hereafter offending


~ainst any of the provisions of t his code or ~ainst any
•law of this state, is a competent witness against any


oth~ person so offending, end may be compelled to attend


and testify and produce any books, papers, contracts', agree


ments or documents upon any trial, hearing, proceeding or


lawful investigation or jUdicial proceeding) in th e s mne


manner as any other person. If such person demands that


he be excused from testifying or from producing such


books, pap~st contracts) ~reements or documents) on the


ground that his testimony or that the production of such


books, papers,contracts, agreements or documents may


incriminate himself, he \vill not be eoccused) but in that


case the testimony so given, and the books, papers) con


tracts, ag reements epld documents so produe ed shall no t be


used in any criminal proeecution 0 r proceeding against


the person so testifying) ex:cept for perjury in giving such


testimony, and he shall not be liable thereafter to prose


cution by indictment) information or presentment) mF to
"


prosecution nor punishment for the offense with reference


to which his tesimony was given, or for or on account. of


any transaction) matter or thing concerning which he


have testified or produced evidence, documentary or


otherwise.







the offense wi th reference to which he may have testified


ing, or producing such evidence, aocmnentary or otherwise.


38~
NoVi, such person shall be exempt from indictment, I


presentment by information, prosecution or punishment for


given or evidence, documentary or otherwise, is produced


such person so testifying or so producing evidence, docu


mentaryor otherwise, does so voluntarily, or when such


person so testifying or so producing evidence, fails to


ask to be excused from testifying or so producing evi


dence, on tbe ground that his testimony or such evidence,


docuinentary or otherWise, may incriminate himself, but


in all such cases the testimony or evidence, documentary or


otherWise, 80 given, may be used in any criminal prosecu


tion or criminal proceeding against the person so testify-


Any person shall be deemed to have asked to be excused


from testifying or producir~ evidence, docurrentary or other


wise, under this section, unless before any testimony is


by such a.witness, tbe judge, foreman or other person


presiding at such trial, hearing, proceeding or investiga


tion, shall distinctly read this section of this code to


such a withess, and the form of the,objection by the witness


shall be immaterial, if he in substance makes objection


that his testimony or the production of such evidence,


I
as aforesaid, or for or on account of any transaction, matter


~:i::i:: ::::::~n:v:::::e~ed:::m::::.;e::i::::r::B::O:::reI


56 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







3828


1


2


3


4


5


6


7


8


9


documentary or otherwise, may incriminate himself, and he


shall not be obliged to object to each question, but one


objection shall be sufficient to protect such witness from


prosecution for any offense concerning wnch he may testify


or for or on account of any transaction, matter or thing


·concerning which he may testify or produce evidence docu


mentaryor otherwise, upon such trial, hearing, proceeding


or investigation. The section has been read, GentlemenJ


MR. FORD. Q What time did Mr, Franklin arr ive at your


10 house, Mr. Bain? A Well, about h,alf past 7.


AIn the evening? In the evening. {


pow long did he remain there? A He wae only there ab~1
Q.


Q


20 minutes, 1 guess.


Q What was said and done between you on that occasion'?


MR. APPEL. Your Honor, this is all SUbject to the sarne


objec tion.16


11


12


13


14


15 II


Well, he said that he was1 said, "Yes."


every question II


A Why, the first thing he waid was, "You know what 1 am


words or the substance of those words, tell what you a ai


here for?"


working and he wanted 1 should accept this bribe for to-


if 1 went onto the jury--


THE COURT. Mr. Bain, it is very desirable that you recite


as nearly as you can what he said and what you said in
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17 THE COURT· Subject to the sarne objection, the sarne ruling


18 and the same exception as fully as if interposed to
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and then what he said as nearly as you can ~ecall that


conversation .!fYou cannot give the exact words, give the


A Well, the SUbstance of it was he wanted me to accept a


bribe, and under considerable hesitation 1 finally


substance.


•
it, and when he went to pay me he was going to pay me $500,


1


2


3


4


5


6


7 and when he went to pay me he only had 400. He said,


8 "Of course, 1 am no t good for that, you k:oow me, you have


9 known me a long time, 1 am not responsible for that ;6ut"_'_""""'l""I"


10 he says, "Darrow furnished me with $20,000 to use."


I11 Jffi. FORD. Q NOw, what was tre firs t thing Mr. Frank 1 in


12 i said to you when he c arne in? A Oh, he spoke about old


13 times--


14 MR. ROGERS. If your Honor please, if counsel is not


15 1 satisfied With the relation under the question, that is


16I· k h hone thing, then it ought to be stric en out and t en e


17 ought to ask him the question so as to bring out the con


18 versation.


19 MR • FORD· 1 am going to br ing out some more, that is all.


20 1 am not asking that anything be stricken out. There is


21 no rUle, if the court ple~se, that requzes to strike it out.


22 MR. ROGERS. It was merely a suggestion.


23 THE COURT. Proceed.


24 A The first of the conversation was about our--he knew


25 1 had been in hard luck over some deals 1 had--
I


26 MR. APPEL. He ought to state what was said.
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THE COURT. yes, strike that out and let me admonish the


Witness again. Mr. Bain, the District Attorney, Mr, Ford,


has asked you a very simple question: What was the first


thing that Mr. Franklin said to you? That is all you have


to answer at this time, is just that one simple thing; What


1


2


3


4


5


6 •was the first thing that Mr. Franklin said to you? When yo


7 have answered that wait for another question.


8 A Well, the first question he asked, he said when he came


9 in was, just ,merely looked around, spoke about the little


10 home, said a nice place. 1 said it was all right when it


11 was paid for.


12 il MR. ~JRD. Q Whnt did he say then? A Then he says, "You


13 know wrat 1 am her e for? It l:says, "yes." and then the \


14 next was that he talked about the hard luck 1 had had. -----,~f
15, Q What did re say about that? A He said, "Now, Bob," he


16


17


18


19


20


21


22


23


says, "1 have known you for a long time, you have been OU~k~


of luck in your dealings With people here and in buying
~


real estate and stuff, you have been out of luck; you have I
been beat every time," he says "Now, is your chance to ~ f
even, get a li~ money and pay up for yonr property and f


~
you will have a little money left.".___.__0i


Q Did he at that time or place say anything about what the


prosecution was doing?


24 lJR • ROGERS. 1 don't think he ough t to be led.


25 TEE COURT- Don't lead the witneaso


26 MR. FORD. Ttat is not leading and 1







l


2


3


4


5


6


7


8


9


10


11
I


12
1


13


14


15


16


17


18


19


20


21


22


23


24


25


26


cour t.


THE COURT' 1 think it is,


3831







3832


1 MR FORD: I may be very dull in comprehension; I cannot see


2


3


4


5


6


in what manner that suggests to him what he shall say in


answer to that question. Simply directing his mind to cer-


tain matters and then I shatl ask him vmat was said.


I certainly am not suggesting or leading the witness to


•say anything or what was said about the conversation.


7 TEE COURT: I am sorry to disagree with you, but I think


8 it is a leading question.


9 MR ]URD: What else was said? A


10 trial.


He talked about the


11 What did he say about .the tri':ll? A .And he said that


12 both sides was doing dirty work, buying witnesses and


13 getting rid of \ri tnesnes.


remark.


than the money that was to be paid to you?


What further was said in that conversation about the


'Was anything said about the payment of money other


Q,


Q,
~.


A When he paid I


!
me $400 he says, "You are i. not the only man It, he says; " ..1
"there will be others in the same boat." Just made that 11


''____" t
~


;~


14


15


16


17


18


19


20 payment of money, if anything? A He said that he 'NOul d


21 make good the balance 7/hen the trialwas over.


22 Q. How much was the balance? A 3600.


23 Q. Did he say that th e balance wa&~3600? A yes sir.


24 ~fR APPEL: Your Honor, must -- Of course, we don't like


25


26


to be objecting, your Honor. Your Honor will see -


THE COURT: yes, the question, is ~r leading.







1


2


3


3~
MR FORD: In vi ew of the ,..vi tness' prec 13 ding answer, I think I
it was simply calling for an ex:planation. He saili there


was to be 3600 balance. I asked him if Franklin so stated


4 tt. I withdraw the question. What did Franklin say about


all that was said -- relate all that happened there be-
.~


t ween him and Mr Franklin and let it go at that. They \


haven't a right, your Honor, to pu: SUbjects into his )


mind;that is building up his s torj". A man who is expert


at it may build up a story by merely suggesting subjects


in his question; withdrawing it, and taking it back, and


asking him anot her question. The fai r way ia to ask the


witness all he said. If he forgets it, then ask him if


there was anything following that; did he salf anything


j


ask this witness to 'relate it. Relate it fully -- relate


versation occurred, your Honor please, just as vrell to


A 'VJhen he paid me 400' he said he would make good the -",.


the bal~ce?


drawn.


balance,3600, as soon as the trial was over.


Q Vlhat were you to do for that monEry, if anything?


1vTR ROGERS: Obj ooted to as calling


·llR ROGERS: That is leading and suggestive. If this con-


l~R FORD: I withdraw the question.


. Q What did he serf you,vere to do for this money, if any


thing.


•THE COURI': Strike out the answer, then; question with-
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s't\?;g estive.


MR FORD: I would like to hl3'/e the question read.


3~
That is I


by the reporter.)


THE COURT: Now, there is an objection to that question


E.S being leading. I don,t think that that particular


of conducting the eramination.


1m :HORn:" Just read the question. (Last question read


furth er on that j what did he say, and so fo rth.


the only way to examine a vn tness.


1m ROGERS: I presume the qu astian will not show exactly


its 1 eading character' but we obj ect to the whole manner..,


MR FORD: If the court please, I obj ect to beilbg instruct


ed by counsel. I don't need any instruction as to how to


conduct the examination. I don,t beli 6le he ought to be


allowed to co:m.ment on how the examination should be con


ducted. Let him make his objection. He hasn't made an


objection, but interposes an argument without making ob-


j ~tion. If there is an objection, I suggest that he put


in his objection, rather than arguing it.


1m ROGERS: The obj ection is an ex:ception, your Honor


please, to the leading manner of conducting the examina


tion. I would like to have this story go right in in a


fair ';rvay, then be cross-examined in a fair way, and get


rid of it. I think it ought not to come in this way, and


I obj eo t to the manner of it coming ,and I object to fur


ther leading questions and to this question as leading and
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1 question) the form itself presented, is objectionable upon·


2 that ground. In·~esponse to the District Attorney's ob-


3 je~tion to counsel's statement, I do not understand that


4 cOlmsel is addressing the District Attorney at all, but


5 is addressing th e court as to the reason and purpose of


6


7


•his objection and illustrating it. Iooe no occasion for


any admoni tion. You may answer the .question, Mr Bain.


8 A I was to hold out for ~quittal.


9 'MR FOR]): Do you recall any other things that \vere said at


10 that visit between you and Mr Franklin? A There wasn't


11


12


13


14


15


16


17


18


19


20
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24


but very little said: he was in a hurry. He said he had


to go to San Berdoo that night. If anything turned up,


\vTIy he could show that he was registered in San Bernardino.


Q Was anything said on t hat occasion about the evidence


in the case, and if so, what was said?


IffiAPPEL: That is objected to upon thegrOlmd it is in


competent) irrelevant and immaterial for any purpose what


soever; hearsay, leading and suggestive, and upon the fur


ther grotUld it is collateral to the issues, not being de-


clarations admissible under the rul e of declarations by


an accomf>lic e.


THE eOURI': Obj ection overruled.


MR APPEL: We ecc ept •
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26
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7p 1 MR. FORD. Answer the question. Read the question.


2 (Last question read. )


3 A Oh, there was something said, bu t 1 don 1 t remember


4 exactly.


5 Q What did you do wi th the t400 you received from Mr. '~"


6


7


8


9


10


·Franklin? A 1 laid it on the


1 went to bed and when n~ wife


Q Rave you seen it since? A


Q What kind of money was it '1


dollar bills.


bureau in the bedroom when I


came home 1 gave it to he;-:::&.'I •.·
~t


No, sir, 1 have never seen it~


A It waB all in twenty ----1


He was there again on Sunday


11 Q Currency 1 A Yes, sir.


12 I Q Did you at that time make any appointmmnt wi th Mr.


13 Franklin to meet him again 7 A pe' said, when he left he


14 would probably be back Saturday night but he did~lt cone


15! back un til Sunday night.


16 night.


17 Q Did he say on that occasion why he would come back?


18 A Well, 1 understood he was coming to bring the other.


19 hunired at firs t, but he said as long as he didn 't 'tr ing it


20 he would let it go.


21 Q No, let UB not get into that Sunday night, just tell what


\vassaid. A ne said he probably wouldn't be back unless
/


he' got back fr om San Berdoo, that he was in a hurr~, unless


he got back from San Eerdoo he would be back Saturday n~t,


but he come Sunday night.
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26 Q Did he say he would give you tre $100? A That
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1


2


3


4


5


6


7


he remarked at the time he paid me, he would br ing the


otter hundred Saturday night and before he left he said he


migh t not be back Saturday night. ,


Q


Q When did you next seAe him? .A On Sunday night. ~/'
And at what place? At my house. --l


'Q Who was present on that occasion? A My wife was there. 1'1


Q What was said at that time between you and Mr. Fran klint I
I


8 A Well, he was cautioning me to be very careful.


9 MR. ApPEL. He ougbt to stateT-


10 MR • FORD. That n:ay be s tr io ken aut.


19 "if necessary, let your bills run a little behind." 1


20 told him, "That is something 1 never have done with my


MR. APPEL. He ought to state what was said.


MR. FORD· Q You have to state what he ·said to you and


what you said to him, as near as you can. A


thing he said, "now," he says, "Bain, if you get on that


-jury you want to be very careful" and h esays," In the


first place, you don't want to touch a dollar of that


if you get hard up," he says, "you draw your pay that is ..,.


corning to you as a juror and use that," "but", he saya,


work and pension 1 generally pan my biJls, if he says,


it be understood you are hard up", and he cautioned me, he


says, "Now, then, n he says, "you be careful," and he talked


a little while and left.


Q Was anything said about your appearance in court as a


juror, and if so what? A He said when 1 was --if 1
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1 as a juror that 1 would be examined by Darrow, he said


2 that would be underotoodi he said he might cross-ques-


3 tion l!le pretty strong, but he said, "pay no attention." ....


4 Q Did he te11 you why to PC!IY no attention? A Well,· 1


Well, now, wait a moment--letus hear what


5


6


7


8


9


10


11


was said.


THE COURT.


MR. FORD. Q


Just tell what was said.


Just wtate what he said about that,


I
I


Be near-·
j


12 Q When next did you see' :.ir. Franklin, if at all? A Why, 1


never see n him after that until one day here in Judge


Pordwell's court he was coming out and 1 came in thedoorway


Q That was at the time of the preliminary examination--


A Yes--


Darrow.


Q Were Mr. Davis and Mr. Scott and Mr. McNutt present at


A Yes--no, it was just before


that time"/ A yeEi sir.


MR • FORD. Cross-examine.


Q Who did yxamine you when you got into court? AlAr.


Q --or before that--


preliminary examination.
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CROSS-EXAMINATION.


MR • APPEL· Q :.lr. Bain, you are a carpenter,
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•


trade.


6th day of Ootober? A No.


1 was in Long Beach there one or two summersa while.


Q And you worked there as a carpenterl A yes, sir.


Q And you knew Franklin then? A Oh, yes.


Q And you have been connected with him off and on on


working.


to live around Long Beach? A Yea, I ',WSls in Long Beach quite


him for four or five years.


Q And you me t Mr. Frankl in when he was dOing alittle car


penter work? A 1 worked with him 26 or '7 years ago at


long Beach.


Q Well, tqj years gone back, going back 25 years, you used


A yes, sir.


different jobs? A I would see him often until here lately


when he was with Leo Youngworth ,I don,t believe 1 Been


Q After he left his trade? A Yes, after he quit hiB


Q Of course, you had not seen him? A No.


Q But your intimacy, and fr ie mship-- A Oh, 1 knew him-


Q Continued JUBt the same? A YeB, Bir.


Q Now, you didn't Bee him at any time until Friday night, tb
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was at home.


A yes sir.


Q And you shook hands wi th him? A Yes sir.


I understand that, but after you got home, you knew,


38~
the . I


Well, I understand, but '.vhen he came there,. did you


And you waited for him? A I didn't wai t for him; I


ing dovm there to bribe you, hadn't you? A Yes sir.


usual courtesies as though he had come on another mission?


Q Yes. And when you saw him you treated him \nth the


Q Treated him nicely; as you always did? A yes sir.


Q In a friendly way. NoVl, you had been told he was com-


open the door for him? A Sure.


Q And invited him in? A Yes sir.


Q Shook hands wi th him? A 'ilat is th at?


Q


Q


Q Now, you came home I ate in th e afternoon of that day,


and you expected him that evening? A I didn't know any


thing about it until I got home.


Q That is, you dKdn't see him to talk to him about


case? A No sir.


you ex:pected him that evening? A yes sir.


Q And you knew in a general way \yhat he was coming for?


A Yes sir.
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Q D.1ring that day? A yes sir.


Q In fact ,he told you he had not been -- he had hot seem


you and he hatl not made up his mind to see you until that


Q And told you that he had come over there to the


A I don,tday, isn't that true? Do you remember that?


3841l
hOUS~ I
about II think he spokeseveral times before, did he? A


his being there during the day.


1


2


3


4


5


6


7


8 think he said anything about that.


9 Q Anyhow, he said he came there for the first time that


10 day in the m'ternoon of that day? A Well, I c ouldn' t say


11 v,hether he said he was there in the afternoon or what time


12 of day he VI as t here; I kn en --


13 Q He didn't tell you he had been there to see you before


14 that day? A Oh, no.


15 Q That is what I wtlnt to knovv. So your underst anding


16 was it was only t bat day that was the fi rst time he had


17 come there to see you? A Yes sir.


18 Q From what he said, I mean? A Yes sir.


19 Q NOVT, wh en he came in he said to you How did he


20 come t rere, do you know? A He com e in an automobile.


21 Q And the automobile stopped right in front? A Right


22 in front.


23 Q And somehoW in the automobile with him? A Yes- sir.


24 Q How' many people in th e automobile, do you know? A I


think there was just the two o~ them.25


26 Q He and some other gnntleman? A The man







th e mac hine •


Q you don't know whether hev~s running the machine or


not, do you? A I ain't sure, no.


Q. YOll s aw a man with him in the machine? A There "vas a


man out at the machin e.


"Q And the machine stood right in front of your house?


A yes sir.


Q Wlere anybody could see it? A yes sir.


Q 'What time of thearening was that, or afternoon?


A It was in the evening.


Q About 6 o'clock? A NO, it vras about half past 7.


Q About half past 'I? A yes sir.


Q Rovl close is the n ect house to yours? A There is one


house to the east of me, about 12 or 15 feet, on th e next


lot. .


,----------------,----------------~
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Q Any on the Ylest side of you? A There is a little


shack back on th e all ey.


Q, There were people living th ere at that time? A Yes.


Q, And some people living zero ss th estreet from you? A No.


Q, Well, it is a well-inhabited pll7rtion of the city,


is that right? A It is partly settled up; there are a


good many vacant lots.


Q, It is close to lfoneta avenu e? A What is that?


Q It is close to Uoneta avenue? A It is abont one-third


of the W8"J' between Moneta and Figueroa.


Q 'lhat is all a well-BettI ed part of th e city,
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1 right? A yes.


2 Q Lights "vere burning around there? A There \'VaS only


3 one light on Moneta, street car line.


4 Q Well, the lights were bumning in the machine, do you


sides were using money.


there, but came in the usual ordinary v.,ray, didn't he?


He did.A.And he said he would pay you $500, eh?


.And that there was a little show for you to get a lit-


For witnesses and bribing jurors, didn't he? A yes


Then he "said that both sides were pay-ir;g out mon~?


yes sir.


Didn't he say th e pro secution were using money to bribe


He didn't speak in a whisper when he came to the door


Q


tl e money?' A yes sir.


Q


Q.


sir.


Q


A


remember? A I don,t remember whether theyvrere" or whether


Q


Q


A yes sir.


Q Had he ever visited youThefore? A No sir.


Q At home? A No sir.


Q You just met him dihwn town? A yes sir.


Q Now, he said to you that the pro secution were using
•


mon~ to bribe witnesses and jurors, didn't he? A \Vhy,


both sides.


•
the re was a ligh t in t he machine 0 r not.


witnesses and jurors? A Well, I don,t know as he spoke


a bout the prosecution particularly•. He said that both
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Q And when he took out the money and commenced to count


it, it 'lIas currency? A yeS sir.


Q And $20 bills? A yeS sir, it was all in twenties.
, /


Q All of them? A yes sir, all of them.


Q How? A yeS sir, it':vas all intNenties.


.Q, All in twenties, and when he c ounted it out he only


had 400? A That is all.


Q And di dn' t he say to you, "I am a Ii ttle short"?


A He sai d h e\"&S a Ii ttle sho rt, he had used some.


Q How is that? A He said he-:as a little short; he hfrl


used some.


Q That he had used some andvas a little short, sir?


A $400 was all he had vii. th him.


Q He told you that is all the money he had, 400? A Yes~


that is all he had wi th him.


Q And he had used the balance of it? A He didn't say ho\v


much, or anything; he just said he had used some.
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did.


Q Well, now, how much did he offer you in the beginning


of your conversation? A Well, the first he offered me '\


3,000.


Q He said to you, "1 wi 11 ,give you 30001 n A yes.


Q And you rejected that proposition, didn't you? A 1


Q You didn't want the 3,OOR1 A No, sir.


Q Then, how much did he offer you then? A 4,000.


Q Then he offered you 4,000 and what did you say to him


then? A Well, 1 finally gave in and accepted it.


Q Well,"gave in", what did you say? Al said 1 would tak


it.


A What is that?


Then what did he say about


giving you so much down?


Q You said, "1 will take it."


•
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15 i Q What did he say about giving you so much down? A He


16 was to give me $500 dOVIn.


17 Q He said, "1 will give you $500 down?" A That'is what he


18 said.


19 Q He says, "1 willgive you row $500," did he?


20 is what he said, he wo uld give me 500.


A That


21


22
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Q And then he took out the money and he only counted 4001


A 400 was all he had.


Q And then he explained to you he was a little short, is


24 that right? A Why, he was a little short, he only had


25 400.


26 Q 1 know, but didn't he say~ "1 am a little short?"







we had the settlerrent.


just had 400 and he said he would make the rest good' when
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A 1 don't know as he put it in just that words.


Q Didn't he say that while your wife was in the room?


A No, n~ Wife had gone to lodge.


Q Had gone to lodge? A Yes, sir.
said he I


Q Well, he said that he had used some? A Yes, he/used I


~ome, when he took out the pocketbcok--he had one of those I
olef fashioned long pocketbooks and he counted it out but he I


I
10 Q He said he had used the balance of the $20,OOO? A He


11 didntt say anything about using, how much, or indicate


12\ what kind, he just sai.d, "1 have been using a little of
I


13 this money and tha t is all 1 got."


14 Q, But he told you Mr. Darrow had given him $20,OOO? A Yes,


15 I sir.
I


16 I Q And that he had been using SOffie of it and that isall


17 he had? A That is all he had With him.


A Yes, he said that is


18


19


Q 1 say, that is what he said to you.


"That is all he had with him1"


He didntt say,


20 all he had with him, when he paid me the 400.


21 Q And he said he was a little short? A Yes •


. 22 Q Did he tell you where he kept that $20,OOO? A No, sir.


23 Q Well, now, after talking With him that night you were to


24 get the other hundred? Resaid to you he would give you


25 the$3600 after the case was over? A Yes, air.


26 Q That was agreed upon that night, was: it not? A
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or not.


Q But you said ·you made arrangements tPat Franklin should


c¥nle the next night, Saturday night and give you the other


hundred? A Fe said if he didn't pay it he would pay it


when we had the final settlement.


Q That night? A He was to come Saturday night.


Q For what purpose? A And he said he would bring the


other hundred.


Q Exactly) and you expected it? A WOy, sure.


Q And you wanted it, didn't you, the other hundred, you


wanted to get it, didn't you? A Why, he offered me) he


was going to pay me the 500.


Q 1 know he was going to pay it to you, and you wanted to


ge tit, d idn' t you 7 A Why, cer tainly •


Q And at that time didn't you tell Franklin that you


Q And you agreed then to go, to qualify as a juror, is


that right? A 1 supposed 1 would, 1 knew 1 was going to b


called, whether 1 would be qualified, 1 didn't know whether


1 would or not, 1 didn't think 1 would.


Q You didn't think you would? A No.


'Q You thought you had sorr,e opinions against the McNamaras?


A 1 didn't think I would serve on the jury on account of


my--a little hard hearing.


Q you took the $400 just the sarne? A Yes, sir.


Q And expected $100 more the next night, is that right,


isn,t that right? A 1 didn't know whether it would come
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thought you couldn't qualify as a juror, that if the


evidence was so and so and so, you went on telling him if


the evidence was so and sO you Ylould .have to convict?


A 1 simply told him this one thing, 1 says, "Franklin, if


the evidence is sufficient 1 sure will vote for convic-


money and hold onto it and try to hold out for acquittal."


Q "Try to hold out for acquittal?" A ~es, air.


Q Did you say to him then you would hold out for acquit


tal, notwithstanding that the evidence was as you thought


it might be-- A t did not.


Q Then you didn't agree then With ~. Franklin to hold


out for acquittal, notwithstanding that you accepted the
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tion. "


Q And you didn't agree-- A But he says, "You take that


I15 '! money, did you? A No--


16


17


MR. FORD. Just a moment--before the witness answers that


question; we object to it as calling for a conclusion of


18 the witness, in that he says, "Didn't you agree", let him


19 state What was said.


20 MR. APPEL. No, your Honor, we have a right to get his


21 mind.


22 THE COURT. Let us have the objection.


23 MR. FORD. We object to it on the ground it calls for a


24 conclusion of the Witness.


25 THE COURT· Objection overruled.


26
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MR APPEL: Now, read the question.


( QUestion read.)


A I don't knOVl 'met her I did or not; th ere was a very


little said;hewas in a hurry, and he had to go to San


Bernardino, I don, t remem.ber just wh at I did say •


• Q I am talking about your condition of mind at that time.


You thought the lv!cNamaras were guilty, didn't you?


A I didn't think much about it; I had never read but


Ii ttle in th e papers about it. I supposed it was blo,m


up by gas.


Q Did you t ell Franklin? A I did not. ']here was noth


ing said about that.


Q Did you ever tell anyone that? A No sir, because I


14 didn't know ~ything about it.


15 Q, You always had that opinion? A I didn't know any-


16 thing about how it was blov4lup.
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Q But you had an opinion that th e bl ilding had. been blown


up by gas? A Well, I don't know as it was an opinion;


it ',vas just my idea that it VI as blown up by gas.


Q I know, your idea. That is an opinionf isn't it?


A You might call it an opinion.


Q And you had that opinion at that time on that evening


of october 6th, didn't you? A I a1'l'iays thought it was


blovnl up by gas.


Q You had that opinion then, didn't you? A I


so.
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He knows yvhat he


time.


MR APP:BL: It is not the best e.ridenc e.


said then.


A Well, you might call it an opinion


THE COURT: Objection sustained.


Jm APPEL: W e take an &ception. We offer to show now


by the witness that at the time that he talked with Mr


Franklin, that he had an opinion t hat the explosion vmich


resulted in thedestruction of the Times building, which


was one of the subj ects of inquiry in the case of the


People against McNamara was caused by gas; that he had s


Q, lind you had it all th e time until yOll were examined as


a juror, didn,t you? A I didn't think much about it.


Q You didn't think much about it, but you did think


onc e -- A I had never been in the building.


Q, It makes no difference to me how you got that opinion.


·You had that opinion an d you had it 'when you were c all ad


to be examined as a juror in open c ou rt, didn't you?


A It vms not a very strong opinion; I didn't think any


t~ing about it.


Q, But you had the opinion? A I suppose I had.


Q No'w, didn't you go into court and under oath say you


didn't have no opinion about it at all?


1ffi FREDERICKS: That is obj ected to on the ground that


the testimony of the jurgrwas taken down in court and the


not es are th e best evidenc e as to ~r.hat he said at that
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as to th e form of the question.


oath to be examined as to his qualifications to serve as


pose whatsoever.


. 3~
after he talked with Franklin; that I
'when he-V'Jas called upon in court under


saw him; counsel claims he wants to show, cmd as to mat


occurred after that, is absolutely irrel~ant and imma


terial and has no bearing upon the question for any pur-


tified to, may it please the court, is available to coun


sel and it shows justexactly what he said in that regard.


MR FORD: In addition to that, your Honorj this vntness has


already testified he had an opinion at the time Franklin


1m APPEL: Then, my offer is rej ected, I understand, so


as to .'!,et the record straight?


THE COURT: The objection made by Captain Fredericks, is


sustained soleiJ:yupon th e ground that the testimony


has been taken dawn and the transcript is available,


that should be produced.


THE COURT: The court has sustained your obj ection, 1fr Ford!


opinion upon the sUbject. I explain my question, your


Honor, by my 0 frer.


opinion right along


he had that opinion


THE COURT: yes.


MR FREDERICKS: lmd the record of what this witness tes-


a juror; that notwithstanding he had then that opinion


and had it prior to that time and continued to have it,


-that he then stated under oath that he didn't have any
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1 :M'R APPEL: Well,


2 THE COURT: That is the sol e ground on which the obj ec


3 tion is sustain ed..


4 1m APPEL: I wish tostate here in OpEn court that there


5


6


7


is -- the testimony alluded to in th e objection of counsel
•and alluded to in the mling of the court is not here in


court; is not in my presence; that there is no evidence


8 here t bat I have it· that '!.Ie have it, and that there is


9 no evidence that it is available. I don,t wish thestate-


14 evidence that it is available.
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ment of th e court to be in th e record, your Honor, as '''.e


consenting to your Honor's statement as a finding.


THE COURT: Now, you raise a new question, lIr Appel.


UR APPEL: You said it'.vas available. I don,t know of any


MR FBEDERICKS: We will state here in open court that a


co~ of this transcript\ms furnished to the prosecution


an d it was also furnish ed tot he def ens e, which '!v'aS in


charge of Mr Da:f'rov'l at the time. Va presume that Mr Dar


row has a copy. If he will say he has not a co~, we will


furnish him yli th ours.


MR APPEL: Now, ,'Ie tak e an ex:c ept ion to th e c ondue t 0 f th e


Di strict Attorney in aidressing this defendant at all here


in court, and putting him in a position of having to answer


any such question as that. Wemsign'it as absolute mis-


conduct, as undertaking to make evidence here before the


jury in open court, to say to the defendant, "Now, if yo
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The days of the1 say so and so, I will dQ so ind so tf.


2 inquisition have passed.


3 l[R FREDERICKS: Mr Darrow is also an at torney in the case.


4 1m APPEL: He is an attorney, your Honor -- he is an at


5 torney, your Honor, you 'i'rill see is one thing; he is the


6 "defen dant, is anoth ere


7 MR FREDERICKS: There is nothihg before th e court.


8 THE COUR[': I see no occasion to change the ruling.· The


9 ruling will stand.


10 MR APPEL: Well, all IYmnt, your Honor, is to say to try


11 to agree \1Vithme that so far as evidence here before the


12 court is here, that th ere is no evidenc e that we got it.


13 THE COURr: There is 1)0') copy of the transc ript in the


14 court room at this time, so far as I know. Captain Fred~


15 ericks has offered to produce it if you want it.


16 1!R APFEL: If he will produce it, I ,till take it. I


17 know I am al~most willing to take anything that is produced.


18 THE COURT: Then it is incumbent on you, Captain Fred-


19 e ricks, to furnish the transcript.


20 lim FREDERICRB: I lJUppose the matter can rfi passed over


21 till noon. Of course, my statement was if the defense has


22 no copy I will r.J8 glad, as a matter of courtesy J ,to furnish.,
23


/


them ours. If they havero copy I ask them to .say they


24 have no copy.


25 THE COURI:': I don,t know that that is necessary. They


26 have asked for a copy.
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1 lfR FREDERICKS: Oh, well, I will let them have on rs after


2


3


lunch, if theyv~nt it.,


MR .APPEL: Now, 't,a take our e xc epti on.


4 Q Now, J,fr Witness -- now, when he came up Sunday night,


me a long time"? A He said, "You know


you didn't se e him Saturday night, did you? A Yes sir •


night- Sunday night.


Q, That is what I am saying. He was to come Saturday


Did he? "You have knoW11l


.And he then said to you -- didn't he say to you, "Bo ,Q


you know I am good for this"?


Q, .And when he came eN er, what did he say to you?


A Why, as I told youoofore, he talked to us to be care


ful t ret we didn't --


Q What did he say about the mon E'U, the $100? A He


said he didn't have it. He had no chance to go to the bank,


he had been busy, but he would make it good at the end.


Q He said th en that he had no chanc e to go to the bank


and ,~et this $100? A He h ad been bUsy.


Q I understand that, b~t you see my question. He did


say to you that he had had no chance to ~o to the bank


to get the $1001 A yes sir.


night, but he did not com e? A Didn't come.


Q That is my understanding, 'but you saw him Sunday


night? A Sunday nig ht.


•
Q, You saw him Saturday night? A yes sir.


Q He was th ere at your house Saturday night? A He was.


Q, Was your wife there? A yes sir -- no, not Saturday
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Q What did you say?


all right, Bert u.


A Oh , r says I or gu ,",s you are


3855
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3 Q And he said he v.ould give you $3600 at the end of the


4 trial? A yes sir.


it since.


n~o;ht vlhen she came home~ from lodge.


When did you Egain see that money? A I never saw


What di d you say f-bout it? A I said it was all right.


You said it was all right? A yes sir.
to


You said, "I am willing j\t rust you"? A When he said


Didn't you say to him, "Give mea ch eck for the 100?"


No sir.


Q Do you know 'where it is? A ] do not.
-


Q Have no idea vlhere it is? A Well, I have an idea,


but I don,t know EKac tly. I coul dn' t s wear to it.


Q Well, did shewer tell you v.hat she did with it?


JJR FORD: Obj ected to as irrelevant


THE COURT: Objection overruled.


A She told me that she paid most ,of it1:ack to the Dis-


trict Attorney.


Q VJhat time of the night? A About 11 o'clock.


Q Did you tell her wh at to do '.vi th it? A No, I did not.


he didn't have it, that settled it. There ~as nothing


Q Now, at that time didn't you tell lifr Franklin that -


now, you delivered this$40Q to your wife? A yes sir.


Q When did. you d. eliv er th e $400 to your wif e? A That


Q


Q


Q


Q


.,


more said about it.


•
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2


3 Attorney.


4 Q Gave it back to the District Attorney; that right?


5 Now, at that time did Franklin say to you that that par-


6 "ticular money, this $400 that he gave you th at evening, did


7 he say to you that that particular money c arne from yr Dar


8 row? A He did not.
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Q And if it had not been strong enough you would not have
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Q But he did say that both sides were paying money for


jurors, that right? A He said that both sides was paying


out money.


A The money


You would have done


A 1 would, sure.


Q The money didn't count With you.


convicted whether you got the money or not?


didn't count one way or the other.


Q


what you though twas right?


Q Didn't he say for bribing jurors? A Well, 1 don't


remember whether bribing jurors or for to hire witness--


• he spo ke sorneth ing about wi tnessee going away, that they-


Q You don't know whether he said for bribing jurors, do


you? A He might have brought that in at that time-.


Q Didn't you say that a while ago? A I believe 1 did.


Q Well, is that true? A 1 think he said for bribing


jurors.


Q You know he said that, don' t you? But you did tell Mr.


Franklin at that time that if the evidence was con-


vincing and if it was as you thought the evidence was, that


you would convict the McNarnarae, notwithstanding that you
. the


had received/money? A Yes, sir.


Q Notwithstanding you did receive money you would convict


them if you were satisfied of their guilt? A 1 told him


when he gave me the money, 1 said, "Franklin, if the


evidence is strong enough 1 sure will vote for a convic


tion. n
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1


2


3


4


5


6


Q Isn,t that what you told Franklin that night? A 1


just told you what 1 told Franklin.


Q You told him that before he gave you the money? A He


had counted the money; it was laying on the table.


Q Bu t you had not taken it yet? A No •
•
Q Now, Mr. Bai n, you have been asked how long you served


7 on the jury. Now, you served, as you have said, during


8 the month of October after you were accepted and probably


9 dur ing the month of November, is that' right? A 1 don t t


10 remember jus t exactly when 1 wae with it.


11 Q You said that you were one of the first jurors? A Yes,


12 1 was one of the first and was \'Vith it until the last.


13 Q Now, you were there present during the examination of the


14 jurors? A Yes, sir.


151 Q Now, Mr. Scott did not examine but one or two jurors that


16 I you r emenber of, is that r igh t 7


17 MR. FORD· Objected to upon the ground the record itself


18 is the beet evidence.


19 THE COURT. Qverruled.


20 A 1 don,t remember; he didn't examine very many, 1 know.


21 MR. APPEL. Q And Judge McNutt did not examine any of the


22 jurors? A No, 1 think not.


23 Q And :~r. Davisonly exa nined a few dur ing that time 7


24 A 1 think Mr. Davis examined about as many as Mr. D3.rrow.


25 Q Then they changed off, one would examine one juror and


26 then the other would examine another, is that r igh t?
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1 A 1 don,t know as they chang'~d off exactly; sometimes


come.


• that.


would go through two or three and then the next one would


NOW, do you remember the questions that were ~sked you?


I


I
Q Tn other words, they took their part as the jury happene,


to come.on in the jury? A 1 suppose you would call it


IQ


2


3


4


5


6


7


8 A f do not.


9 Q Do you remember whether or not you were asked any ques


10 tiona any different than the general run of questions that


11 were asked the other jurors? A I don't remember.


12 MR. FORD. Object upon the ground tbe record is the best


13


14


ev idence.


THE COURT. overr uled. Answer the question.


15 I
MR • APPEL. Now, isn, lilt ita f ac t that all the ques tions


THE COUR T. Qverrul ed.


calling for a conclusion of the witness as to whether they


were or not, as being incompetent, irrelevant and immaterial


asked of the jury were in a general way concerning the same


subject that were asked of one, they were asked all the


other jurors?


Just a moment--we object to that question asMR. FORD.


A 1 would not think SOi some of the questions that were


asked. sOIDe of them was pretty pertinent.


MR • APPEL.Q That is concerning their situation to the case,


but I ~ean concerning their knowledge of the case, you
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1 stand, concerning the i.r opinion? A Concerning their


2 knowledge of the case and their opinion of the explosion,


3 sonJething--they was all something similar, but in a little


4 different questions.


5 Q You wer e asked whether or not you had any op inion upon


6 ·the sUbject, weren't you? 'A We11, when it came to that


7 1 had no opinion because 1 didn't know, 1 never seen it.


8 Q 1 am asking you whether or not they asked you.


9 MR • FORD· Objected to as incompetent, irrelevant and


10 irrmaterial and not cross-examination, not the best evidence.


11 THE COURT· nverruled.
I


12 I MR. APPEL. 1 wi 11 put it in th is way: Q Did they ask


13 you any question that was different than any questions


14 which they put to the others on the same sUbject? A 1


15 think rot.


16 Q Were you asked whether or not you belonged to a union?


17 A 1 did; 1 used to belorg to a union.


18 Q What did you say? A 1 told him that 1 did belong to a


19 union a long time ago. 1 he1pedar:ganize the first union in


20 Los Ange las •


21 Q And were you not asked whether or not you ever bad any


22 trouble with any union" A Yes.


23 Q What did you say to that? A 1 told them 1 had not.


24 Q Did nit Mr. Darrow ask you those questions'? A 1 think he


did.
25


THE COURT. We will adjourn at this time, gentlemen.
26


(Jury admonished. Recess until 2 P.M.)
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2 Defendant in court with counsel.


3


4 CLARIil~CE DARROW ON TBE STAnD FOR FURTHER


5 CROSS-~!I}~_TION


6 THE COURT: Proceed, if you are ready, gentlemen.


7 lTR FOBD: Ur Darrow, the order dravling the jurors who \"vere


8 to appear in court on Tuesday mOlning, was made on Sat-


9 urday, November 25th; is that your recoIl Ection? A That


10 is my recoll·ection.


11 Q Do you not recall that the cou rt -- do you vii sh to see


12 the record? A No; go ahead.


13 Q At the time the order vas made also made the follow


14 ing order, app earing on pag e 293.


15 }IR ROGERS: Wait a moment. That is not the 'lay to intro


16 duce the record.


17 lJR FORD: The record has already been introduced, Mr


18 ROgers. Recall that the court also made the fo llovling


19 order: (Reading:) lilt was further ordered tlRt the per


20 sons whose names were drm"m as aforesaid, e.ppear and C'~t


21 tend at this court in Department 9 thereof on Tuesday,


22 the 28th day of NoVEmber, 1911, e.t 9 o'clock of the fore-


23 noon of said da.y. It


24 probably true.


A I don't recall it, bUt it is


26 anybody comes into court a.t 9 o'clock, even if th e order


25 Q You were not there at 9 o'clock. A Scarc ely
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is made.


Q You were not there at 9 o'clock that morning? A I


don't think I was there that early; probaboy about 10 min


utes IR st.


Q About 10 minutes past? A Now) probably. I wouldn't


say ernc tjy) Mr Ford.


Q You wanted to be th ere a t the d ra\ving, end got there


as quickly as you could?


MR ROGERS: That is not the drawing; that is the return.


MR FORD: Counsel is correct. You wanted to be there duri~


the time that the jurors were being qualified by the court,


as quicldy as you could? A 1[1' Ford, no lav,ryer, especially


if he has associates, ever thinks he has got tb be there


imm edia t ely, 'but I don' t mow t hat any such thing ,vas in my


mind. lEy busin ass alvays was to be present at such times.


Q It va.s your general practice to be present, however,


p ersonall~r, whenever the jurors were being cp.alifi ed by


the court? A Mygeneral practice \vas to be there all the


time, v.d1atever was going on, :Mr Ford, but I was sometimes


late, and never felt I had tobethere at any particular


minut.e.


Q You testified this morning that you considered it


important that you do be present at such times? A I


considered it to be impo rtant to be present every time.


Q. And yet, a.lthough the jurors were to be present


court that morning at 9 o'clock, for the purpose of
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1 examined, you s ta ned togo to the Socialist headquarters ,
-' ,


2 to talk to Job P..arriman.


3 l,fR POGERS: That is oqj ooted to as leading and sugges-


4 tive; argumentative and not cross-examination, argumenta


5 tive, especiall:r.


6 THE COURT: The objec tion on t.h e ground it is argumen-


7 tative, is sustained.


8 JUROR VJILLIA}!S: May I ask a question?


9 Tt!E COURr: Proceed, yr Willie.ms; you may.


10 JRUROR WILLIAMS: "\Vbat vas the first business to be


11 t ransac t ed tha t mo rning ? A The court calls up --


12 th ere ,vere 50 jurors, as I recall it, d ra\lIJl1, and his cus


13 tom vas to call in about 10 or 15 who would ste,nd here by


14 the rail, and asle them to present any excuses they might


15 have for not serving -- for instance, they were too old,


16 if they were probably old or deaf or not naturalized, or


17 something else; thatvtas the business; not eocamination by


18 la,...yers.·


19 JUROR WILLIAMS: And then the next 10 or 12? A Then the


20 next 10 or 12 until the whole panel were passed over and


21 such excused as the court knew coul d not serve in any


22 event, so as to save the time of the court in ~ining by


23 lawyers.


25 s el n we!' had 2~ chane e to ask any questions at that time.


26 It generally took a,bout half a day, wh ere there Vlere 50.


24 Q. And vas tmt vrork done entire]y by the Judge? A







1 JUROR WILLIAMS: That is all.


2 1,fR FORD: You stated on direct ecamination, Mr Darrow,


3 that you '\frere the author of v arious books? A yes,


4 amongst the rest, that pamphlet which you have there.


5 Q, "Crime and Criminals tl ? A Yes sir. That is, that


6 is the stenographer's copy of an address that I deliver


7 ed off-hand in the county jail to the prisoners.


8 Q, You have read it since? A I have.


9Q And found it correctly expressine your ideas?


10 :MR ROGERS: Objected to as notcross-e)::~ination, incompe


11 tent, irrelevant and immaterial. Now, I will faY this to


12 counsel, I will enter a stipulation rig ht now. If 1.fr


13 Darrow's philosophy or views on general socialogical


14 and ethical subj acts are mattersof consi deration here


15 and they will put in 1fr Darrow's books, I vd.ll sent a


16 copy -- three or four copies in and let the jury read


17 e:ery book he ever wrote, at their leisure. I doni't


18 believe that thfY can take isolEJ.ted sentences or a part


19 of a little book, 'but if counsel will allow me to put in


20 Ur Darrow's books, I will put them all in in a very mo


21 ments w'ithout the slightest difficulty.


22


23
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26







26 1 ~R. FORD. There is no objection before tte court.


b


21m. ROGERS. Object to it as not cross-examinatiQn.


3 MR. FREDERICKS. If the court please, the forepart of this
to


4! witne'3s IS examination he was permitted to testify as' the
A


5 books he had written and to his business capacity and the


6 idea of giving his sentiments and ideas. He named two or


7 three or more books that he had wri tten·--l. don 1 t remen.ber


8 that te named spec if i cally --said he had wr i tten sorre essays


9 and said he had written a couple of novels, and it is pos-


10 s iel e he s ?i d s orr,e other s . Now, :.::. Ford is asking him about


11 another cook th,:t he now states that he wrote and which he


12 I did not mention at that time, and 1 presume is going to ask
I


13 him if he did not express certain things at ttat tin,e and


14 if those are not his sentiments and ideas. If the Court


151 will excuse me for not rising--


16 THE: COLJ"R T. Cer tainly •


MR • FRJ::DERICKS. If -the matter was pertinent at all as


showing d~. Darrow's sentiments, it is pertinent now on


cross-examination to show the rest of them.


20 MR. ROGERS. If counsel will mention--


21 THE COURT. 1 do not unierst-:md th:1 t the direct examination


22 went into the quest ion of his sentiments as expressed by


23 his writings; a mere statement of fact that he had written


24 some beoks; that he had been a lawyer; that he h~d parti-
I


25 I cipated in a number of fe tures that had been more or


I26 i in the public eye, ir..the public mind, but 1 think the


I
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1 tion it is not cross-examination is well taken.


2 MR • FREDFR lCKS. 1He! 1, your Honor--


3 MR. FORD. On t'he morning of :,lr. Franklin's arrest, Mr. Darrow'


4 I did you entertain the following state of mind: Ther e is


5 no such thing as a crinje, as the word is generally under-


6 stood. 1 do not believe there is any sort of distinction


7 between the real ffioral condition of the people in and


8 out of jail. One is just as good as the other. The people


9 here (in jail) can no more help being here than the people


10 outside can avoid being outside. 1 do not believe that


11 people are in jail because they dea.ire to be. They are in


12 jail sin;ply because they cannot avoid it on account of


13 circumstances which are entitely beyond their control, and


14 for which they are in no way responsible?


15 !viR • ROGEHS' HoW', if your Honor please--


16 MR. FORD· Vlai t ;jus t a moment--


17 MR. ROCERS. No, 1 am go ing to take an except ion.


18 MR. FORD. Q. Did yeu not entertain--


19 MR. ROGERS. 1 am going to take an exception right here.


20 MR. FREDERICKS.We]l, take it.


21 MR. ROGERS. 1 illn going to take it. If your Honor please


22 your Honor just ruled they cculd not do that. ;.lr. Ford in


23 the teeth of your Honor's ruling and in defiance thereof,


24 turned around and started to read an isolated sentence.


25 1 stipulated he c'ould put in k. Darrow IS works.


261 is atten,pting to read, and viciously and intentior.ally, .


I
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1


2
ir. misconduct, to read that which your Honor told him w~s


not competent. Now, what kind of law are we living under


tion to that.


here? When your Honor rules, as 1 understand that is the


and intentionally and viciously reads, and doesn't correctj.y


Counsel turns around in~mediately


Now, if YGur Honor please, we take an excep-


rule we have to go by.


61
I read at that.


7


offer books in evidence at this time because no foundation


MR • FREDERICKS • It becomes another matter when asked


tion to this Witness in which 1 m:=t.y use materie.l from v7hat-


Witness on cross-examination. 1 am now propounding a ques-


Your Honor has ruled practically that we cannotMR. FORD.


under other circumstances and entirely different ruling


undoubtedly would be made under the circumstances.


has been laid for their int~ction, either by reason of


any matter that has already been brought out on direct


examination or by reason of any statements made by the
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ever source 1 desire to obtain it, but 1 am asking him for


the state of mind on Tuesday, November 28th. If he admits


that state of mind 1 will never be able to put in any books


containing thos e statements, be cau" e he admits that s tate of


mind on Tuesday. If, on the contrary, hedenies he had that


state of mind then 1 have some foundation for offering a


COOk, and will present an entirely different situation to


your Honor. It-is possible 1 may lay the foundaticn for


introduction of this book. It is possitle 1 could not,
the -


Whatever/reason may be 1 have a right to use the book 0
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any other material in my possession for the purpose of


framing a question to the witness as to his state of


mind on Tuesday the 88th day of November, and that is the


object of the question, to get the state of his mind on that


dayj if he admits that the sentirr:ents expressed in my


question correctly express his sentiments on that day, the.t


is the end of the book, if 1 am using a book--and 1 can


state frankly that 1 am in framing my question--nowever, 1


am not asking him if he wrote this book, 1 am not asking


h:m if he delivered such sentiments on another occasion


before the county jail of Chicago or some other place, 1


could not under your Honorts ruling, 1 am not--


THE COURT. ji~r. Ford, your explanation cle:lrs up one thing,


th~'you understood the court to sustain the objection to


your last question upon the ground tha t no foundation was


laid. Such was not the rUl~ng of the court, however, the


objection was sustained upon the ground that it was not


cross-examination, 60 your laying the foundation wi1l not


affect the matter in any way, shape or form.
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1 IfR FORD: I am not laying the foundation for the introduc


2 tion 0 l' th e book.


3 THE COURT: I do not see how you can &pect to show the


4 state of mind on the 28th day of Novem.ber by lectures or


5 addresses or books of previous E!}q:>ressions of opinions


6 upon matters not connected with that case; if they are


7 instances relating to or connecting that particular case,


8 tneyare pertinent, but you cannot ~~nder so far afield.


9 MR FOW: The point is that I put to the witness on the


10 stand this question: uDo you believe, and did you believe


11 on November 28th, that a manshould be punished merely be


12 cause he has broken some law~and he shoul d answer , IfI


13 do not"; I have then a right to follow it up, "D6- you not


14 believe and did you not then r.>eli we that it being vvrong


15 to punish a man for violating the statute law, that the


16 s tate is doing v;TOng in attempting to put peopl e in jail


17 for breaking the laws, is it not, andvas it not, on Nove.m-


18 ber 28th, your opinion that you, as an attorn~, had a


19 right to do anything you saw fi t to do, that woul d pre-


20 v en t the law from puni shing a man, di d you no t think you


21 had the right to violate that law yourself if it was nec-


22 essary ; wouldn't the endsj ustify 'Hhatever means that


23 you saw fi t to employ, wouldn't your duty be, under your


24 peculiar opinions, to prevent the state from punishing


25 the individual; isn't your opinion that the individual


26 not responsible for his actions, but that society is
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1 responsible; that they can no more help being in jail


2 tlJan they can being out of jail; that the place "where they


3 happened to be is one over which they have no control


4 and is one in which the circumstcmces of society force


5 them. and it is vTrong to punish a man, to hold him respon-


6 sible for mo:ee than his capacity calls for?"


7 THE COURT: I see your point. Mr Ford. but I do not think


8 it would be prop er eros s- examination togo into th e ques-


9 tion of the abstract view of a d efend&nt, or that the de-


10 fendant might 0 r might not have held upon a given sub-


11 j rot as cross-examination responsive to the di rect ex:amina-


12 tion brought out here.


13 MR ROGERS: In reply to counsel -


14 MR FORD: The court has ruled --


15


16


17


MR ROGERS: -- I am going to reply to your absolutely
mis~


incorrect and knowingly and int entionallylrepresenting


the defendant --


18 MR FORD: Now, if your Honor pI ease --


19 Int ROGERS: If your Honor p~eases, the abstract proposi-


20 tion as to criminal responsibility has been a considera-


21 tion of philosophers for a long time. I presume I have


22 a shelf at home filled with books --


23 UR FORD: We will accept the stipula.tion -- we will ac-


24 cept the stipulation to af'fer this book inwidenfe.


25 MR BOGERS: you offer all his books?


26 l~R FREDERItB'KS: All right; offer EVery one of them.







1 MR ROGE.RS: R1:~mington--
. ,


2 :MR FREDERICKS: Everyone of them.


3 UR ROGERS: And the jury may read them at their leisure.


4 THE COURT: \Vhat is this stipula tion?


5 UR FREDERI CKS : Thatall of th e books wri t t en by CIa renc e


6 Darrow may be admi tted in evidence.


7 TP..E COURT: It is admitted and stipulated that the jury is


8 to have these books?


9 1,fR RaGERS : Yes sir.


10 M'R FREDERICKS: They are evid enc e for whatever pnrpos e.


11 THE COURI': To read and take them to thei.r room, at this


12 time, or at the tim e of deliberation?


13 MR FREDERICKS: Oh, no, ase.ridence.


14 THE COURT: I Vlant to know \mat the stipulation is.


15 MR FREDERICKS: The stipulation is they are introduc ed


16 in court as evidence, and the jury is entitled to see


17 them.


i8 }IR HOGERS: In vi 6\V 0 f the fact t hat counsel has mis-


19


20


21


22


23


24


stated, an~ deliberately misrepresented Mr Darrow, I v~nt


to complete my statement --


THE COURr: lA:r Roge:::,s, you cannot assume ttat --


:MR ROGERS: If your Honor pleases, in view of the fact


whether intentional or not, he has misrepresented this


defendant --


25


26


THE COURI.': That -is different.


l~R FOP.D: Well, your Honor --


UR ROGERS: -- Then I propose to state this· --







6281


1
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3


4


MR FORD: My argument was addressed entirely to th e court,


It assumed. a hypothetical state 0 l' mind.


TEE COUffil: What books are now offered? State what are


the books.


5 J,ffR ROGERS: If your Honor pleases, I propose -- you miCSht


Vlould have.


THE COURT: I assume coun sel has sane proper state:rnent


he v.rants to mleke, an assignment of error or something of


vie,Ys --


MR FORD: Very well, then, your Honor, I vdll ask your


Honor to do the same with1Jrr Rogers making the statement


here as to what the state of mind of this defendant is,


as a matter ofiac·t, before the jury;


the kind.


MR FOPJ): ne interrupted me in the middle of a question. be


fore I had completed my quostion, your Honor. Your Honor


allowed him to interrupt me.


TBE COURT: II I' Fo rd, if h e hadn t t in te rrupt ed yof!. }" I


MR FORD: I will vant to --


as well quit it, because I am going to say this, lhf the


court do es not stop me.


MR FOPJ): We ask the court to stop you.


MR ROGERS: If your Honor pI Ee.ses he has stated here 1fr


Darrow has by hypothesis and inuendo entertained certain


25


26
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MR. ROGERS. After counGel has quit and made his statements


that the jury be excused.


already stated that it was going to hear you.


The court had


If your Honor des ires


My remarks to the court are not


No, sir, that does not go.


TTTE COURT w· t . t ,. R tr:, • vIal a ffillU e, ,:d. ogers.


his state of mind was.


it cannot go on, ;,:r. Roger s •


mind was, it would be a mere conclusion on his part as to w at


Ttake such a remark. You have a proper remedy; your appeals


your remarks just now and the court will not perrrit yeu to


he is not under oath and cannot testify and even if he were


under oath he could not testify what '.ir. Darrow t a state of


ing you, :.:r. Rogers, but there is absolutely no excuse for


MR. ROGERS. Very well, sir.


THE COURT. And the Court has been very indulgent in hear-


purpos e of addr es sing th e jury.


any evidence in this case and counsel has no right to chal


lenge the correctness of my remarks t~ this court for the


now he is too cowar dly to stand here and let me nJal:e mine.


to hear from :h·. Rogers on that point, then in order tha.t


the minds of the jury may not get confused and accept the


staten,ents of If.r. Rogers when as a matter of fact they are


not eVidence, 1 would ask if the argument is to continue


to this court heNe never been in vain, and you want to be


heard, but you cannot stand here and say that counsel


on the other s ide' is co~ardly and make that kind of a
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1 MR. ROGRRS. If your Honor pleases, when 1 find myself


2 wrong your Honor saw me do it th is morning, you wil"· always


3 see me stand up and admit it. You saw me this morning,


Honor's rnisaPl~ehension or condition of mind that was not


against it and 1 think 1 am Within my rights.


when 1 might have stood still and taken advantage of your


MR. ROGERS. 1 an:; frank to say 1 am not accustomed to mask


,
1 say that counse]s attempt


You have used a word that


Counsel has undertaken to take an unfair


THE COtffiT. Just a moment.


you wisb to wi thdraw it?


rm.ROGERS. 1 do not, sir.


cannot remain in the record Without being expunged. Do


THE COL~T. That word cannot be used in th~t" way.


MR • "ROGERS. I call ycur Honor's attention to--


my statements.


to know where a man's rights commence.


am wrong.


true, you saw me take it back. 1 'Ni~l always do it v/hen 1


THF. COtffiT. Not when you use that word. We never wi'l get


anywhere in the calm deliberation of a court of justice


when words of that kind are used.


advantage here to influence and misrepresent, and 1 protest


THF COURT- Not when you--


MR • ROGERS •. --And if 1 am not wi thin my r igh ts 1 would 1 ike


41
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to make this statement and then to shut me off from lliakiEg


n,y statement is unworthy of a lawyer J unworthy of fair


treO""ttrr.ent in a court rooTH, is unworthy of--l confess 1
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not do it for him, if 1 made a statement and he wanted to


make a reply he certainly would have the right to dd it


and 1 would not attempt, by calling attention to the fact


he still wanted to ask a question or anything else, to shut


it out. Whatever explanation can there be for it? Now,


if your Honor des ir es to say anyth ing to me 1 stand he: e


ready to take it.


THE COURT. Be seated, Mr. Rogers, and cons ider this matter


a little bit. 1 regret to take up the time on it, but it


is better to do it now than to let these matters go too


far. The Court felt, when the incident occurred yesterday,


that it was cleared up this morning, as the best kind of


an illustration of the unwisdom of alloV'ling a hasty remark


escape from counsel 1 s lips. These matters tend to


detract from the fairness and continuity With which the


case is put before the jury and 1 am greatly shocked that


counsel should use the term in a moment of excitement and


insist upon it at this time, particularly when the court


had even before objection to the word that was used,


indicated that when the time came he would be heard. The


judge of this court is in control of the situation and not


counsel on the other side or on the defendant 1s side,


and the weeks and months we have worked here together


justifies counsel in assuming that he will be heard; he


h3.s always been heard if there has been an occasion, when


counsel he-AS urgently desired and sho"llm a real desire to







1


2


3


4


5


6


7


8


9'


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
I


2G !
I,
t


6~95


heard on any occasion and on any question, and if he has


been shut off 1 do not at the pref3ent mon;ent recall it.


1 am going to pass the incident for the pres.ent and 1


trust before the afternoon adjournment counsel has ha~ a


chance to think the matter over, perhaps, 1 trust will


take proper occasion himself--l have confidence in it.


VIe will pass the matter for the present until the afternoon


adjournrrent, but 1 repeat, these things cannot and wi}l not


be permitted and the matter will be brought up again


before adjournment. Now, Mr. Rogers, 1 will hear you.
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1 MR ROGERS: If your Honor 1'1 ease, the int errogation of


2 counsel, after having been told by your Honor that books


3 ofMr Darrow's would not be permitted t and after my state


4 ment that if they proposed to introduce Mr Darrow's books


5 and his philosophy as a whole, I had DO obj ec tion, and it


6 might all go to the jury in order that they might under-


7 stand this man who sits before them and his views


8 couns eil then deliberately picked up a pamphlet and a ttempt


9 ed to read a few sentences therefrom indicating by his


10 argt.1l1lent a moment later in the presence of the jury that


11 such views vrere criminal, conducive to criminality, we


12 might say, indicating in his mind that there was no such


13 thing as criminality. That, if your Honor pleases, is not


14 justified by the conditions; it is not. justified by the


15 fact that the defendant is a witness on the stand, and


16 that he is being cross-examined; his views upon the sub-


17 j ect are the views of the very best \\1'i tel's upon penology


18 that we read today. I venture to say I have as good a li


19 blary on th e sUbj ect as exists in California, and I ven


20 ture to my not one well considered book Ibn! that library


21 takes any contrary view from trat. If your Honor pleases,


22 the other day there v~lked into my office a little man,


23 not as tall a.s my table , carrying a little cane about as


24 long 8.S 8. table knife, and he sat up in a cha.ir and his


25 feet could not get to the floor. I s at and talked to him


26 for the first time, for a few moments, and Ivas astonish







be damned in a criminal court room vmere he is on trial


that is criminality -- and counsel has argued here in the


marvelous little pe rson who ret there because his 1 egs were


for his liberty, because he says the fame thing s t rat


one sire and one dam because. of their qualities, J:-ow can


it be it is criminal for a man who thinks and vmo reads to


presnnc e 0 f this jury -- everyv.rell-c onsidered philosopher


in the world, from Mark Twain's suppressed book "Vfuat is


man II which has just com e on, only 300 books -- from Hark


Twain's book to Com-lte and Kant,You will find it all


through the philosophY of this world -- when we breed horses


for the purpo se of form and figure and speed, and we use


and amazed at the marvelous intell rot and wonderful capa


city of mind that that deformed little person showed.


I am tol d that he has three or four brothers and sisters


not as long as from my fingers to my elbow. Now, if


who are the same; his father ,and mother are people of


ordinary size and caJRcity, and through some mismating


tha t we mow nothing about, they have produc ed th ese dwarfs.


Now, if your Honor pleases, I stand here~ and if it is


criminal, let it be so -- I stand here to faY when a man


is born wi th a deformed brain, when a man is born with that


kind of short stature, and where a man is bornwith his fore-


head, as this :rYlan's legs were short, that there is no


such thing in the eyes of God and man as condemning that


man for his state of mind any more than I condemn this
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1 philosophers have Eaid for generations?


2 Now, havi~g answered what I believe to be a misclmracter


3 ization of the defendant, and very briefly at t mt, having


4 in mind nothing but to reply to his little argument we


5 are v.hat we are born to be, subj ect, of course, to the


6 intervention of Divine Providence and the vall, if Soy~ may


7 have on e -- but who knows whose vall it is I have. I


8 did not choo se my father and my mother -- my grand parents-


9 at all. And if they handed tom e an insuffic i ent vall


10 along ~ith an insufficinnt lung, it it criminal for a man


11 to deliver an address 8,S I am doing now, mying that this


12 belief, as it is the belief of every right-thinking man,


13 is criminal? Now, counsel has stood here and denounced


14 this man because he said men vrere not responsible for vIDat


15 their ancesters handed down to them, and I sew it is mis


16 conduc t, if your Honor pleases, it is the philosophy 0 f


17 the last 500 years. There Vias a time when they dragged


18 out of court daily, and they hung for stealing


19 small things. In th e days of Charles II there vvere over


20 200 things for whic h they hung people. In the days of


21 Christ, \vhen they brought the woman to him, charging her


22 with adultery, they said, "It is tile law of Uoses that


23 she should 'be stoned"; in other words, that she shoul d


24 be killed. And '''That did th e Haster $y? "Go thou and sin


25 no more", and "Hei ther do I conde7YJn youu.


26
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thct.


fit.


THE COURT· 1 understand the entire books are before the


18 it stipulated that


jury.


them done as is done, to pick up one isolated statement--


MR. ROGERS. An essay on Tolstoi. 1 do not care to have


them put in, if your Honor pleases, just simply to have


demnation of a defendant for his philosophy which is right


in the eyes of every right thinking man in this country.


1 stipulate, in accordance with the offer


THE WITNESS. There is an essay on Tolatoi you might add to


taken to the jury room and they are at perfect 1 iberty to


read everythir:.g he wrote in those books •


THE COURT. Those tooks are now introduced?


Now, 1 characterize that as misconduct, a con-


of ;ilr. For d, that every book '\lr. rarrow wrote, "Res ist ing


Evil", "Farmington", "The Persian Peril" and other essays",


and !tAn Eye'for An Eye," "Crime and criminals", shall be


TtJE Vll'l!~ESS. 1 suppose the jury are not bound to read then;.


THE COTJRT. The jury may read so much of them as they see


MR • FREDERICKS. And ,they nay -be referred to in argut1ellllt


the same as any other thing that is in evidence .•


THE COURT· Anything that is intnoduced in evidence n-,ust


be read to the jury unless there is objection to the con


trary, probably with the excepticn of Webster's Dictionary -,


ordinary docu~ents must be read.
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eR XItd., Clt1tIlr" ttw~---&'d-89' ... >


1 these will not be read here. in court before the jury but


2 that such portions may be read in argument as counsel may


Yes, 8 ir •MR • ROGERS.


3 I desire but that the jury may take the entire books to their


4 I room and read such porticns as they may desire.


51
6 JUROR GOLDING. Yeu mean separately or all at once?


7 THE COURT. All go to the jury under the at ipula t ion when


8 they retire for deliberation.


9 MR • ROGERS. They don't have to wai t to br ing in a ver diet


10 until they read all those books.


11 MR. DARROW. May 1 make u suggestion?


12 TH.E COURT. Yes, sir.


13 MR. DARHOW. 1 don t t like to appear in this Dr .JYckle ::lnd


14 Mr. Hyde way.


15 I THE COURT. Your suggestion is now made as counsel and it


record stands that W3.y then we will have--


evidence and not read to the jury, so if that is--if the


counsel said he would not stipulate that they might be in


the
For "read to the jury" 1 sUbstitute~stipula-


tion that the bsoks may be delivered to the jury and if th


time or tomorrow morning and read them at such time as they


MR • ROGERS.


see fit or not at all, ~8 they see fit.


MR· FREDER lCKS ' If they ar e in ev idence they ar e in ev idence"


Now 1 'lm afraid that we don't quite agree, As 1 remember I


will so appear in the record.


MR. DARROW, Why not just let the jury take them at this


des ir e to read them they may.
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MR • FRFDERICKS. No, your HOLor, 1 think if they are intro


duced they should. fo llow the usual rul e of other ev idence,


that is, they are in evidence to be used in argument, and


all such portions as we want to, but that, of course,


requires the re~ding of them to the jury, unless counsel


Vi a i vesth9. t •


MR • ROGF.RS· 1 waive that and substitute therefor the


statement th~t the jury are at liberty to take them as they


retire from the box now as soon as 1 can get the books, and


la't;· them take them and read them themselves. 1 wi] 1 not


put them in evidence to be manhandled and misquoted in


ar gumen t, but if they can 1:e given to the jury and let them


understand them :md read them at their leisure, if they so


desire. If they do not desire they need not read them.


Le t theni go as a bul k into the jury roofl', now, and 1et thes


jurors read them if they so desire, read any parts of


the ill that they so desire.


MR. FBEDEPICKS· We couldn't stipulate to that.


MR • ROGERS. We are not going to put these books in and hay


you pick cut isolated sentences here and there--


MR. FREDKRICKS. Let's Withdraw them and take it up an-.ong


oursel ves •


MR. paGERS. 1 would rather the books go to the jury. They


can take the m to tne ir r com and read them at the:;r 1 e isur e,


any part of them.


MR • FORD. The law provides a time wher. the jury is







1 entitled to have evidence inthe case, and that is when they


2 retire for deliberation. They are not allowed to take the


3 exhibits withthem to their jury room at any other time: and


4 counsel knows th'lt is not proper and not permitted by law.


5 Now, it is stipulated they are iDevidence and they are


6 in evidence.


7 THE COUR~'.· It is on unusual method. 'Perhaps if we pass


8 it for a moment counsel cm agree on some method and


9 acconplish the end which seems to be desired. Just p:::.ss


10 the matter for the present.


11 MR. FORD. You don,t desire to m~ke any stipul~tion with


12 regal~d to this one book, "Crime and crami.nals"7


13


14


15


16


17


MR • DARROW. Perfectly willing to let that go with the rest1
THE COUR T • pass the entire matter.


lAR. ROGERS. • Let that go with the rest.


1m. FORD • Q At noon on Tuesday November 28th, or rather


at 2 o'clock on Tuesday November 28, 1911, you saw


18 Davis and he rel;orted to you at that time what had occurred


19 between Franklin and hirrself. Yeu gave him a check for


20 $lO,OCO at that pla'Qe, 1 believe you testified to all that


21 this m.orning? A 1 said there was some doubt in my mind,


22 :.\::. Ford, as to whether 1 had seen rim before, as you


23 recall;


one statement of vester day and explain it 7


24 Q You wish to change it in any way now? A Not at all.


25 l:uli going to let it stand as it is. 1 don't think


26 sun-.nied it. ui) carr ectly. Pefor e 1 for get it, n, ight







Tuesday aftern:on? Did you stay in court a11 afternoon?


in Washington.


Couldn't


1':[: er e did you go


6303
A In reference to the


A I j u.s t :lsk you DOW because 1 migh t not think


time 1 went to Vhshington.


Q Yes.


Q In reference to w}at matter?


fairly agreed at the K3I1kakeee conference.


Q peturning to tb e events 0 f Tuesday.


Francisco to X':ticago. 1 am very sure that is correct.


Q You stopped off at Chicago and he went on to Wash ing-


ton? A Yee, and 1 followed a few days after and met him


of it again.


Q . Yes. A 1 have been th inking th at over f3 inc e ani 1


believe 1 came to California before 1 came to Washington.


ton, and :,11'. Tveitmoe was onthe same train going fron: San


and 1 went from there to Chicago and from there to Washing-


very well come :t e.c e and then enter f:,y appe 3.rance ar.d not


go on .vith it, so 1 suppose 1 mU2t have agreed with them


at ttat time.


Q Were you retained--that ,is, did you agree to defend the
the


McNamaras at/Y~nkakee conference or was it postpor;ed


until the W2shington conference? A No, 1 suppose 1 had


i,~r. Compers c3Il1e to see rr,e before 1 came here, at Kankakee,


A 1 don,t renier,ber. Perhaps that record wi11 snow.


With the other gentlemen whose names 1 mentioned,while 1


was trying that case, and spent an evening with me. As


qUick as 1 got through with·that case 1 came to Los Argeles
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-Q I don,t know, 1 will look at it. The minutes of


at what time court convened, but on the rrJinutes of Monday,


November 27th, in the cade of People vs J B McNamara,


people inthe examination of juror Edward Haskell. Further


hear ing was continued to November 29, 1911 , at 9 A.M.1l


"The jurors, counsel ani the defendant J B McNamara


present and the examination of juror Edward uaske1lr..resumed


"'or. 'tlaTr ow, does not say
""


" show that the case was resumed:Tuesday, November 28th,


The record, as you will observe,


and challenge by the people for muse; said challenge


is resisted by the defendant. Guy L. Rockwell and


William C. Doane are sworn and testified on the part of the


1
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7,
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12


1 read you the latter part of the record, which shows,


page 294 of the minutes of Judge Bordwell t scour t--


"Further hearing was contir.ued until Tueaday November 28,


13


1
14


15
1


16


1911, at 2 P.M." Having read tha+: record to you from


17 MR. DEHM. If 1 may suggest, if you follow thoa e minut es


18


19


out you will find that they examined the venire of jurors,


if you follow those minutes, there are other minutes of


20 that day. That probably occurred in the morning.


21 l'ffi • FORD. The clerk has reversed them. 1 have read the


22 morning in already. 1 just wanted to refresh your r ec01-


23 lection th at on Tuesday afternoon you w er e in cour t and


24 were examining the juror Edward Haskell. Do you remen.ber


25 thesxamination of :,:". ijaskel1? A yes, tnat refreshes my


2G reCOllection, :,:.'. Ford. 1 remember ;.~f. Haskeell's examina
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1 very well, it was a long one.


2 Q There was considerable strife between you and ;,lr. Horton


3 of the District Attorney's office that afternoon over


4 I Juror Ed\vard Haskell? A 1 would not call it strife. We


5 always got along nicely.


6 Q Some contention about it? A Sallie contention.


7 Q '1'hat is, you were each fighting each other on the questio


8 whether the Juror should remain? A 1 wanted to keep him
-\


9 ood he wanted to let him go.


10 Q And he asked a good many questions which you were


11 denouncing as improper at that· time? A 1 am not much of


a denouncer, :.1r. For d.


MR. APPEL. We object uponthe grour.d--


14 A Probably objected to it.


15 UR • APPEL. --it is not cross-examdnation and imrnater ial.


16 THE COURT. Object ion overrul ed.


17 MR • APPEL. We except.


18 A 1 remember the examination perfectly \VeIl, probably as


19 Vi ell as 1 do anything that occurred, probably a little


20 better, onaccount of some peculiar circumstances connected


21 T ith it, and 1 know it was vepj_ long on tbe part of :::r.


22 Horton who took generally a long time when be wanted to


23 d isq,ual ify a juror, andtb en he call eel two inp eaching


24 witnesses whose testimony I also remember. 1 'think tbEt


Now, :.;:. :carrow, if you had made up yourMR. FORD.


WOt~ld have taken ·up all the afternoon.


:: I Q


!
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1 r"ind on 7Sunday that both J J and J B MoNamara wer e to


2 plead gUilty, if you entertained the same state of mind


3 on Monday and again on Tuesday, why did you res ist so


4 I vigorously the attack upon the ccmpetency of ;,ir. 'p,askell


5 as a juror?


6 Iv1R. APPEL. Wait a n:ollient, we o::,ject to that upon the ground


7 it is incompetent, irrelevant and' immateri.al and not cross


8 eX;j,mination.


, 9 A 1 Vi ish you would Yvi thdraw it.


10 THE COURT' Objection overruled.


11 A On Saturday and Sunday and Monday 1 had no mor e doubt


12 abcut the settlenent than we do about affairs in life that


13 seem settled, although nothing is settled until it is


14 finished. On Tuesday morning :\ir. Franklin Vias arrested.


15 1 didn't know how it ',"lould affect the s43ttlemen. 1 was


16 very much afraid on Tuesday and al Wednesday and not il


17 Thux2day night that all our efforts would go for nothing


18 and these men gJight be killed and there was nothing for us


19 to do at any time except to go right along just 8S we had


20 a lwiys gone inthe face of tbe ne',vspapers 2.Ild the public


21 and everybody concerned, until it was tiled.


22 Q you saw ',:1'. Steffens on Tuesday noon, did you not, at


23 your office, the day of Franklin's arrest?


24 MR • ROGERS. Now, if your Honor please, he has asked that


25 twice inthat forin.


26 I MR. FORD' 'Peferr ing to that event again.


I
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1m. ROGERS' Counsel has been told by the witness. 1 object


to it as not cro6s-examinat ion. Couns,elhSts been told by


the witness he didn t t say it 'if aa at noon.


MR. FORB. Q you saw Mr. Steffens during the day between


10 o'clock and 4 o'clock on Tuesday, November 28, 19117


A Undoubtedly. 1 saw him Tuesday afternoon.


Q, And at that time you h ad a discuss ion Vi i th ;111'.


Steffens with reference to the effect of the arrest of


Franklin? A 1 aid.


Q Upon the compromise of the case? A l,did.


Q, At that time did ;,11'. Steffens tell you he had just


come from the office of Meyer Lissner? A He had two


conferen ces with me.
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1 Q Did he not. just after :B o'Clock, noon. on TuesdaYf


2 the 28th day of November, 1911, at your office, to you, he


3 and you being alone,~ say to you that he had just come from


4 the office of Meyer Lissner? A I am. not certain; I think


5 he did.


6 Q And did he not at t hat tim e and plac e say to you that


7 he didn't think the arrest of Bert Franklin v.ould have


8 any effect upon his people, and that the compromise could


9 go through? A He said he didn't think it would, but I


10 could very easily see tJ:Rt it very likely might, as it


11 did.


12 Q, When did it? A It cost J. J. five more years.


13 Q That is your conclusion? A Yes. Yes, that is all


14 it is, too.


15 Q Did you not send Mr Davis back on Teesday or Wednes-


16 da.y to have a conferenc e -,"lith Captain Fredericks in re-


17 gard to this matter? A Wednesday?


18 Q V.hat time on Wednes day? A You knoW' it is cl ear out


19 of the question for me to be sure. I think it was in th e


20 morning. It might have been at noon. I heard Mr Davis


21 testimony and hevas not certain, either.


22 Q YOu h Word 1fr Davis say, however, that the District


23 Attorney said it would go through? A I did.


24 Q And that was on Tedn esday mornin.s ,November 29th?


25 A I think Mr Davis did ~ot say itwas on Wednesday mor


26 in~.
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.f't He said i t'7RS Tuesday afternoon or Wednesday morning,


did he not? A Uo, he di d not; he said hevB.s not sure at


what time it \vas on Tuesday.


Q You 1m err from the District Attorney, through Mr Davis,


before Wednesday afternoon, that the arrest of Franklin


would not affect the compromise of the case, if you would


consent to let J.J. plead guilty? A Now, you are refer-


ring to Tuesday or Wednesday?


Q At any time up to Wednesday at 2 P.M. A No, I did


not.


Q Didn't}J[r Davis so repo rt to you? A No, and he didn't


so testify


Q Did you not on Tuesday afternoon calIon Captain Fred


ericks at his office in c ampany wi th ]!~r Davis? A I


think not; I think it ,vas Wednesday.


Q Wednesday morning or afternoon? A That I am. not c er-


tain.


Q Was that not refore Wedn esday aft emoon \\h a.1 you were


examining Juror F...askell? A I am notcertain of that.


UR ROGERS: Wasn't the ecamination 0 f Haskell on Tue'Sday?


MR JiREDERICKS: Tuesday and Wedn esday. A Better find


that now, and make sure of it. As I recall it you said it


was on Tuesday.


l~R FREDERICKS: The examination was on Tuesday afternoon


and went over until Wedn esday morning.


HR ROGERS: Couns el just ::aid on Y,ednesday afternoon.







reported to me on 1!}edn esday when h ecame back?


1


2


MR FORD: Ivas incorrect. A l[ay I tell what Mr


h')11o~ .


Davis


3 Q No. I vlill come back to that a little later.


4 lJTR ROGERS: I think) if your Honor please, the qu estion


5 calls for it.


6 ]lR FORD: There is no question before --


7 UR ROGERS: Th e question calls for it. I think the wi tness


8 has a right to r elate it.


9 1JrR FORD: The last question vas answered and t he wi tness


10 wants to lmow if he can t t volunteer something cone erning


11 the ne xt day.


12 THE COURI': Let's s ee what it is. A I think you asked


13 me if Mr Ford --


14 (Last question read by the reporter.)


15 A When Mr Davis reported to me on Wednesday


He also repa rted the same day as he testified,26 A


161m FORD: That is th e one I obj ec t ed to, your Honor, un


17 til I reach it.


18 TP..E COURI': I asked ]Jr Darrow Ylhat it was, not for an


19 explanation of what it was, what answer it was you Ylanted


20 read? A It was the answer to ~I[r Ford t s question prec eding


21 that, Y:I'hether 1rr Davis did not report to me onWednesday


22 tha t 1,l[r Fredericks yas willing to roc ept that.


23 THE COURT: Do you \-vant to ,0; 0 back and amplify your


24 answer to that question? A I wanted toadd to it.


25 T"rill COUID': I think you ha'le a right to it.







neither.of us nwer knew until after a long conference on


went? A I think not.


years, with a life sentence for j .B., but they both must


63~


I


put through the agreement for ten
./


that he would still


A The record shows trat, does it?


}./[R FREDEHICKS: yes. A Well, I did, undoubtedly, th w.


]JR FO'RD: And it\"B.s onThdnesday that the challe~e for


cause of the People against juror Edward F.a.skell was allo


pI ed together.


Q Well, onYJednesday, November 29th, 1911, you continued


the eocamination of the jury" did you not, Ur .!arrow?


Q Didn't you and Mr Davis together go to the office of


Captain Fredericks on Wednesday, November 29th? A We


might have g one at one time on V.ednesday, but lirr Davis


first made a report on Wednesday.


Q. Did ravis visit Captain Fredericks before the time


you went in company with him? A I think so.


Q Now, at the time youYJent in company with Captain Fred


ericks -- or, with 1,~r !avis, to Captain Fredericks' office,


\'hat confersation occurred at that time and place?


A The same conversation, trat they must plead together.


Q JUst ghre it to us in th e words, as n ERr as you r em-


ember it. Can you remember it? A lvrr Fredericks said


both pleas must be entered together, and ~on e of us


Thursday, that we could get j. B. to plead gUilty vrlth j.j. I


}JR FORD: But weren't you present with llr Davis when he
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ad; is t1al.t correct? A I don,t remember, l[r Ford, but I


will assume it is, if you are reading it from th e record.


Q I am reading fror.a. the record and the record so says.


A Well, I will assume t hat is right.


Q You remember tha t among others the name of Mr Krueg er


was drawn in th e box on V;Bdnesday, J. J. Krueg er? A I


have .nodefinite recollrotion of Mr Krueger's name~ Of


course, I have known sine e it was, and undoubtedly kn ell


it then. I think theecamination of 1fr K:l1eger must have


been short, and no special features about. it.


Q. And you recall that on rednesday, the 29th day of Nov-


ember, 1911, at the hour of 5 o'clock in the presence -


in th ea:f't ernoon of sai d day, that the cou rt drew anot her


venire? A I don't recall it. I have h ea.rd it read in the


record, and I have no doubt it is true.


Q Well, you kept informed as to what was being done at


the time? A I did, Mr FOrd.


Q And your lack of recollection is due more to a lack


of memory at t his time, and not due to a lack 0 f informa


tion at the time? A Oh, no; I knew then.


Q You knew tmt then? A I did, I knew everything about


it.


:MR APPEL: You mean an ord er "'as na de to draw a jury at


that time?


lIB FORD: And the names were d ravm, the 50


were drawn containing the names 0 f ~ rsons
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1 the afternoon of Wednfisf:iil:y the 29th. Ann that those


2 jurors v18re ordered to be stml!Jloned and brought into court


3 on Friday, the 1 st day of Uovember at 9 0 'c10c k in the


4 forenoon of th e Is t day of Uovember? A If th e record so


5 states, it must be.


6 MR ROGERS: The 1st day of Uovember?


7 MR FORD: The 1st day of December. 1911. V.ell, you had


8 assurance at the time that ttat juryvtas dra",m that Captain:


9 Fredericks would accept a plea of gUilty on the part of


10 ;r.;r. to t en years, is that correct?A He said he woul d.
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said, and he says that he didn't know at tbat time, during


Wednesday after receivirg thut inforn.:ation whether the


We dnesday, both from Mr. Davis and from :..lr. Fredericks ttat


he had the assurance that the arrangement 'Nould go through,


provided both of them should plead gUilty, that is what he


Q And he also told you at that time that he would aocept


a plea of gUilty from J B and not Gppose life imprisonment?


MR.'·APPEL. The witness didn't say that. He said on


thing could go through or not.


A 1 was going to aWi that, :/lr. Appel.


MR. APPEL. That is wha~he said.
disposed


A 1 didn I t know Wednesday it w'oul d be of 1 had very
1\


seri0us doubts, although 1 thought ~ttwould.


A 1 hadMR. FORD. Q On Wednesday evening at 5 P.M. __


9s 1


2


3


4


5


6


7


8


9


10


11


12


13
°


14


very sericlus doubts all the time, from the time that


Franklin wqs arrested until we fir-iehed.


~ You knew on Wednesday evening at 5 P.M. that Captain


Fredericks insisted onboth JJ and J B Pleading gUilty


19 together at the same time'? A ° 1 did.


20 Q You knew tat your clients were willing to plead gUilty?


21 A SeparateJy, yes.


22 Q You knew, however, that they would not plead guilty, or


toAnd. you labored all day 'f'hanksgivir.g Day


23 a t leas t J B wo-uld not--l "Hhdr aw that quee tion • You knew


24 that J 3 had also said th at he would not plea.d guil ty if


A yes.25 his brother 'Nas ser.tenced, up to that time'?


261 Q


I
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1


2


3


4


5


6


7


8


9


tha t det el!llIinat ion? A Vie labor ed sometinie Thanksgiv irg Day,


t"v'lO or tbr ee or four ~eur s •


Q You went there at W"hat time inthe aftern ..-on? A 1 couldn


say, half past 10 or 11.


Q In the morning. And 'at 2 o'clock :,;i. Davis telephoned


Captain Fredericks that they had not come to any satisfactor


conclusion as yet? A I couldn!t state.


Q you heard him so testify on the stand, did you not?


A Yes, but 1 couldn't state.


10 MR. APPEL. He is ask ing for his inf or mat ion.


11 I MR. FORD. Q Ali a rna. t ter of f act you had not come to any


12
1 determination at 2 o'clock, is that correct? A It would


13 II


I be entirely out of question for me to tell the m~nute or


14 even the hour that it was disposed of.


15 Q You labored under great strain that day in trying to


16 g3t them to accept the terms? A Not only that, my


17 mind is so constituted it don't relr,ember little things


18 I ike that.


19 Q Little t~ings like that at the end of a big case.


20 A Like the fraction of a minute or the fraction of an


21 hour, when it happened seven or eight montrs ago. There


22 wer e other th ings in it.


23 Q Isn't it a fact it was late in tre afternoon? A 1


24 bel i e ve i twas •


25 Q And isn't it a fact,your best recollection, it was


26 ! long after 2 0 I clock in th e afternoon? A No, I have no


I







1


2


recollect ion as to the t ime·- exc ept it Vias in the afternoon


and 1 think late.


3 Q Do you recal] where you had lunc~that day? A 1 don't,


4'


5 MR. APPEL. W]-at he ate?


6 rvm.FORD. It w-:,cs Tr-:anksgiving Day is the'only reason that


7 1 'thought you n,ight remember.


8 A 1 missed my Thanksgiving meal. We had company at the


9, house j 1 didn I t get it • It didn't bother me much because


10 1 don't eat turkey.


11 Q Who employed Governor Gage to defend liir. Franklin?


12 un. APPEL. 'We object uppn the ground tfiat it is not


13 cross-examination.


14 TEE C01.JR T • Overrul ed •,..,


MR. APPEL. We except.


A ..Jo. Davis told me he did.
o


MR. roRD· Q Who paid him? A


18 unless ;,lr. Franklin did.


Nobody. Never got a cent,


19 Q Don't you know of your om kmwledge that ,'lire Franklin did


20 not pay him?


21 MR. APPEL. Objected to as immatorial and not crose-


22 e xan,ina t ion?


23 A 1 couldntt know of my own knowledge.


24 THE COURT. Objection overruled.


25 MR. APPEL. v; e except.


26 MR. FORD. You gave ;.:r. Franklin,through l.fr Davis.







1


2


3


G'·<!"i'v ~ I


one thousand dollars on one occasion and three hurdred


dollars on anotber occasion after his arrest, is that


correct? A Tbat is right, as 1 remember it.


4 I rf\.
Q When was the ~.p300 given to ~.~r. Franklin? A 1 couldn't


5 t ell you, ;.ir. Ford, when ei tber VI as given to him. 1 think


6 it W @Os along the middl e of the montYt of rec ember or alit tIe


7 before-_l couldn't tell you--l think it was sometime then.


8 No, 1 think the $300 was given to him because be said he


9 wan ted some Doney on account of his daughter's wedding.


10 Q, was that after hie arrest? A Yes.


11 Q A few days? A ~hat W,-'8 a few days after.


12 Q And the other $1,000 was given about the 15th of December?


13 1 don,t care ~bout the exact date? A 1 710uld th ink so.


14 1 wouldn't want to be held down to days, but 1 think


15 a bout that date.


16 Q, You suspected on Noven;ber 28th, as soon as you heard


17 of the arrest of Franklin, that it was a frame-up?


A


Q


18


19 I


20


21


1 had all kinds of theories, and that was one.


And did you suspect Mr. Franklin of having framed anythinJ


up? A T didn t t kno-N. 1 thoug:-t it WJ.s entirely possible. 1


I
And yet yeu paid him $1,000 on December 15th, or approxi~


22 lliately about that date, notWithstanding the fact that


23 you suspected him of having framed sorrething up?


24 MR. AP'PEL. That is argumentative and no~sross-examir:ation•


q,nd he c:m drav1 what inferences be wants.


25 I


2G I


I


":le object to that as argumentative. ue can







1


2


3


THE COL~T' Objection sustained.


MR. FORD. You advised with :,:r. Ft'anklin about the case up


until January 14, 1912, did you not? A No, 1 talked to


4 ' him a few times about it.


5 Q, When and where did you talk? A Oh, 1 don,trecall. He


6 would drop in my office occasionally.
~


1 don,t thihk very


7 often, ani once in a while say something about it.


8 Q D.1dyou fNer ask him onNovember 28 th wher e he got the $4,0


tha t was taken from captain Wh it e or Ivir. Lockwciod?


not. I,ir. Davis did. pe told me.
T'


A I did


11 Q In your presence'? A No.


12 i Q Did you ever ask Franklin yourself at any time where he
-


13 got that money? A 1 don, t think 1 ever did.


14 Q Wasn't the reason that you did not ask him beca"Lise you


151 knew of yoU' own knowledge where he got it? A It was noti
I


16 I no such reason.


171
I
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You consulted him daily about the qualification of


E e was in possession of your opinions and sec ret be-


liefs concerning the various persons vJhowere called as jur-


No.ors? A


jurors? A I got his opinion and discussed them.


Q Did you not, on November 25th, at the Alexandria


Hotel, in th e presenc e of:Mr Steffens, when you


Mr Franklin to :Mr Steffens, say to Mr Steffens,


6:r, 9
1 Q, You knew that itv'RS charged that he had given $4000 to


2 Captain White and that 500 of that had been transferred to


3 Mr Lockwood? A I lmew the charge, certainly.


4 Q ADd you never had enol~h curiosity to ask him personally


5 about it? A VJhy, I had enough interest in itt 0 haeve him


6 asked by his couns el.


7 Q, He had been your employe up to that time? A yes.


8 lrR ROGERS: That is some-"'What argumentative.


9 THE COURI': Do you obj ect on that grourd?


10 n'I:R ROGERS: yes sir.


11 THE COURT: Sustained.


12 UR FOtID: You met him daily during tla t time? A What


13 time?


14 Q. During the latter IRrt of August, September, October


15 and November? A I met him daily.


16 . Q Talked with him every CRy about the prospective jurors?


17 A I wouldn't say every day, but probably almost every


18 day


19


20
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25


26
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1 . lin is on e of the few men whom I can trust wi th my inner-


2 most secrets? A


3 Franklin.


I don't recall ever saying that of Mr


4 Q At that time? A If I did, I think IYRS mistaken,


5 but I don't recall.


6 Q Assumirg you vlere mistaken, you didn't believe you


7 were mistaJm. on November 25th? A I didn't say anything


8 of that kind.


9 Q Well, I am asking you. A I don't recall any such


10 languag e, and don't t bink I arer said any such thing.


11 Q You di d have confidence in Mr Franklin on November


12 25th, 19l1? A I did.


13 Q And having that c onfidenc e in llLr Franklin at that time,


14 isn't it possible you did say that to Mr Steffens?


15 MRAPPEL: Wait a moment. We object to that upon the


16 ground it is incompetent, irrelevant and immaterial, and


17 notcross-examination, argumentative, .going into the 'realms


18 of possibility and imagination.


19 TEE COURI': Obj ection su stain 00..


20 UR FORD: ·Do you recall whether you did arr did not say it?


21 l{R APPEL: Now, he has anS\vered. I object to that.


22 TEE COUT{l': Objection sustained.


23 J!:R:roRD: I dan, t· think he has.


24 THE COURT: I think he has answered it.


I don't recall saying it. Isn't that all a man can25 A


26 say? You know something of psyc hology.







b~21


1 JirR FORD: It is liable to mislead Mr Appel. He thinks


2 that is something like palmistry.


3 Q You know~r Franklin was employed to investi gate the


4 trial jurors in the McNamara case by you about August 9th,


5 1911?


6 MRAPPEL: Wait amoment. 'lhewitness has answered that


7 time and time again) at the beginning 0 f his exa'lllination.


8 They asked him whEn he anployed him) about what time he com


9 menced) and then they went to work) your Honor, and th En re


10 fresh Ed his memory. 'lhey got it when it ""Jas.


11 THE COURT: Let me have that cpestion. (Last question read


12 by the reporter.) I think that matter has been gone


13 into.


14 JER FORD: On direct examination only.


15 THE COURT: I think oncross-e xamination.


16 MR FOTID: I aske d him about anployment on th e grand jury t


17 your Honor, but not on the trial jury. He said, if your


18 Honor will recall, that he stated som €bod'y else had em-


19 ployed him vri th referenc e to th e grand jury before he got


20 here, or found him anployed. I haven't gone into the trial


21 jmry at all oncross-examination. A You are YvTOng about


22 that, llr Ford. I said after I got here, the first I heard


23 of him he came in- one day on account of having 1:een called


24 by somebody else.


25 ER FORD: The point I vvas making was in referenc e to th e


26 grand jury. I haven't say anything in reference to th e







h'l'J2tL_


}ER FORD: yes.


1,lR ROGERS: yes.


tent.


I·


I vdll get you that


A Ee was employ ad by the defense.


Is it theBain entry you \~nt?


TEE COU HI' : yes.


entry.


lvrR FORD: Well, you were th e one who paid him?


A Well, I was th e cashier, and paid him.


Q And youwere th e one who Employed Mr ravis and Mr Scott


and l~r F..arriman and Hr lJcNut t? . A Not Mr :earriman.


lvTR HOGERS: I thought tmt was gone into to a certain ex-


I don't remember th e ecac t date.


TEE COURT: Obj action overruled.


TEE COURT: Obj 00 tion 01 erruled.


THE WITNESS: .Am I to answer that cp. astion?


A


~ftR FORD: All but Mr F.arriman? A Mr Davis had been spa


trial juro rs.,


A Not !JLr F..arriman.


l1fR GEISLER: It is dm"ffi to the office.


llR FORD.: Can you send for it?


MR GEISLER: It is not here in court.


MR ROGERS: I \"dll get it for you.


lfR FORD: That is aJ.I I desire to look at.


THE COURr: You may te right about t hlt.


MR RHID: Hay I see thlt book, 1,fr PDgers, to YJhich the


wi tness' attention was call ad the 0 th er day?
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1 to before I came a,nl was recommended, and SO\"B.S ][1' Scott,
-.


2 iSl.~d I app rev ed it) and did go to them. and I pr esume i b's.s


3 I who you can e.mployed them.


4 Q You were the paymaster of all of them? A Of those


5 laYiY ers, yea.


6 Q. And of Ur Franklin and ].rr Harrington? . A As far as I


7 mow, yes.


8 Q, The first jury venire was not c1ravrn. until Spptember


9 30th, 1911. Calling yourEtttention to the records that have


10 been introduced in this case., you recall tlB. t fact? A If


11 that is the record, yes.


12 Q. lr r J?ranklin, during the month of August) after the


13 9th, about L, 20 days left in the month) Bnd during the


14 month of September, v.asengaged in looking up the jurors


15 generally a.s their names appeared upon the great general


16 list of trial jurors? A yeS, he bad the whole list and


17 was looking them up.


18 Q. I presume tha t one of the rea6Dns that induced him to


19 enploy Hr Franklin was the fact that he had lived here)


20 or you were informed he m d lived here a great n!lIl1ber of


21 yEars, o.nd bad quite a wide personal a.cquaintance among the


22 persons likely to be ce..lled &.S jurors; is that correct?


23 }m APPEL: We obj 00 t upon th e ground he has no righ t to


24 presume arwthing himself and then tell th e \7.i.tness Ua t he


25 presumes it. Let him ask him vhy he vms Employed and he


26 caD tell you.







an obj ection here. Mr Ford stated he had no t finished


his question, e.nd the court therefore, permitted the ques-


tion to t,e finished. Now, we have one question before the


court. I assume that the obj ection stated and the questioltll


\vas partly asked. Obj ection overrnl ed.


G224
am I right in so presumi~1
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lvTE FORD: IS that presumption


A That is only l~r Ford --


TE3 COURT : Wait a minute.


UR ROGERS: We take an exception to it.


MR FORD: It is answered.


THE COU Rr: No. it is not cmswered. l[r Appel 0 ffered







1 MR. APPEL. We except.


2 A It has been answered.


3 MR. FORD. 1 think it has. 1 said tha t was one of the


4'


5


6


7


8


r easona.


(). Wren the first jury list was drawn on~-&l,1911
you went over the liat at once with ;,:1'. ~anklin, did you


not? A 1 did, all of us did.


Q And you noticed among other names the name of Bain at


13 A To rrlY mind the report was favorable.


9 th2.t time? A It was on the first list, wasn't it? If it


10 w"as 1 notic ed it.


11 Q. ycu had a favorable report upon that name at that tiree?


unfavorable in it.


object to that--go ahead.iJ'T • t tl.aJ.. a momeD , weYiR • APPEL.


his being aworking 1I13.n and his age and there was 'nothirg


A It was not unfavorable, certainly.


Q. That report had been made by one Eckmand on August


18th, as it appears in your book that was here the other


day, is that correct? A That 1 don't recall, ::r. Ford.


The report itself 1 considered favorable onaccount of


MR • FORD. That report.
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Q "What 1 mean is this: The.t at that time you had before


you a report that had been made by one of Frankl in' 8 employ s


;,ir. Ec-kland, who had visited Mrs. Fain on Al.gust 18th


1911? A I d id •


Q l n addition to that you had a personal verbal report







e X:?, min ation and 0 n direct examination that w'tenever ~i t


jurors or on these jurors, as the question indicates.


THE COlR T • Objection overruled.


A 1 didn't ~sk for special


He told me what he personally knew about him.


He told you how \VeIl acquain1ted he was with him?


1 don,t recall how well, but he said he knew him.


When that first venire w~s dra1;m you directed ;fir. F-.cank-


A


Q


A


IvrR. FORD. Q Go ahead.


I.iR. APPEL. Except ion.


lin to get additional special reports on these jurors in


addi t ion tt) the gener al reports wh ieh had been previoulsy


prepared, is that correct?


W~. APPEL. We object to that because the witness has not


from :.!re Franklin as to what he personally knew about Bain?


so testified. The witness has already testified on cross-


was nece8sary they asked him for special reports on any


particularl juror they wanted to find out about. He has


not stated that he asked him for special reports on all the
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r epor te on every jur or. Wher ever a juror was pass ed by both


sides in that case, you know it took a good while before


we would have enough men in the bcx to draw, probably from


22 two weeks to thr ee or four, a..'"1d whenevery one was pas s ed


would other',iise, so 1 would have a special report on \ir.


by both sides so we knew the only way to get rid of them


was preemptory, 1 would get a special report,:md son:etimes


more than one. 1 ·,l\las as careful as 1 ~: new how to be.


23 '


24


25
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1 Q Did Llf. Frankl in ffiake a daily report to you concerning


2 investigations during the day? A No, he would make it whe -


3 ever it 113.6 called for or we thought it was necessary.


4 Whenever any of us would ask him;he made it to me no more


5 than to any other la~~er inthe case.


6 Q Were those reports of lvlr. Franklin in writing or verbal?


7 A Both ways.


8 Q Did he make you written reports as to what his ffien had


9 been doing, or were his written reports confined to his own


10 personal Dvestigations? A You mean written reports what


11 his men had been doing towards looking up men?


generally :';r. Fr3.nklin would report to one of us lawyers.


verbal, no doubt, that is, he would have a man look it up


or two men look it up. If we had a special report then


Q, What 1 am getting at is this, ;\,ir. narrow: Mr. Franklin


made you two kinds of reports, one report signed by the


man he employed, and other reports signed by hirr£elf, as


that 1 received of the first character were the ones that
to


were tabulated in a book, and those purported/be signed by


certain men who had made that investigation.


A The only repQtts


1 don, t know, sometimes wr i tten and sometimes


to what he hirrs elf had been doing.


Q Yes. A12
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23 Q Men who were employed by Franklin? A Men en,ployed by


24 him. After that if any of us wanted a special report he


25 would either make tr-em verbal or in writing, and then on


26 scme occasions got other people to make us special report







to it.


numbers of those.cases because 1 C3l1 call your attention


he had visited Mrs. Bain the wife of juror fuin?


A T'P'e repor t;· in the book shows that the int erv iew er, who


MR. APPEL. Wait a momsnt--we object upon the -ground it is


calling for hearsay.


1 withdraw it. That is correct. Q Frequently


Q Frequently lirr. Franklin in his investigatL~)ns of jurors


would interview the members of the family of the juror, is


that ·corr ect?


:.lr. Frankl in made r epor ts to you that he had v is i ted


some relative of the prospective juror, is that correct?


A A number of repor ts showed tlitl't.


Q, Do you recall whether or not he ever made any report


MR .FORD
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I
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15 &er it was, visited Mrs. Bain.


16


17
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191


Q ~ou are referring to the report of August 18th?


A yes, the Eckland report.


Q But you had:G-"'ther reports? A 1 donlt recall, ;,lr. Ford.


Q This report that is in the book is not the original


20 report? A No.


21 Q It is merely memorandum made up fro~ the original report?


22 A It is a copy of the original report, as 1 understand.


23 It was made in :':r. Fr ankl in t s off ice and made so each one


24 of us would have one.


When w~s this book made up that has been exhibited in


cour t? It was made up--it gr e'''' , that is, certain numbeA


25 I Q


26 I
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number of ir-vestigations would be made and kept on these


sheets and was in a book, and thends others were made and


kept they would add to it.


17


18


19


20 I


21 i
221


I


23 I
I


241
I


2- I0,
I


26 !
j
I







1 Q


G
"·_",,,.,. ",


·:;JU',l


Have you the reports of what l.Jrr Franklin \~s doing on


2 Octob1:3r the 4th? A I have no Y€po rts of 'What he was doing


3 any day, other than is contained in the book.


4 Q l;ave you any reports in that book of "fhat hewas doing


5 on Oc tober 4th?


6 1~r.R APP:BL: Wait a moment. we obj ect to that --


7 A I don't know --


8 MR APPEL: Wait a moment. V\i3 object to that as not c ross-


9 eocanlil'lation; incompetent, irrel Eg'ant and immaterial; not


10 the best evidence; not cross- ecamination.


11 THE COURi': Objection sustained.


12 1,fR FOB]): The wi tness has testified, your Honor, as to


13 transactions between himself and Mr Franklin on that day.


14 1,rR APPEL: Because the witness is generous enough to allow


15 you to interrogate him improperly is no reason,why \':e


16 shoul d alloVl it.


17 THE COUHI': The obj ection is sustained.


18 lfLR FORD: tr Did l.fr Franklin make any report to you that he


No: not that I


19


20


had visited Mrs Bain onFriday, October 6th, 19l1? A


he make a repOJt on Friday, October 6hh?


Did


21 recall.


22 No. Did he make a report to you as to what he did


23 do that day a.t all? A Nothing that I can recall.


25 book, except ·,"that YOU$w.


24


26


Q


Q


F.ave yon it in that book? A I have no report in th e


I only saw the one to which rn:t- attention had been
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directed. A There is no oth erreport regarding M'r Rain


in th e book.


Q P~ve you a report of ,mat Franklin did on tbat day?


A I movl one thing he did, but I have not ecamined the


book to find out what else he might or might not have


done, and probably could not tell if I did.


Q Tha t is on e thing t hat appears in the book of reports?


A No, 'one thing that appears by my check of October 4th.


Q That he went to a bank and deposited the check? A NO,


I have no such memorandum as that at all. I mow he got


th e check.


MR APPEL: On th e 4th, you mean? A Yes, the 4th, that is


what he is referring to.


1m FORD: P..ave you any report of a vi si t made by Frank-


lin on ].[rs Rain on Oc tober 6'th anywh ere? A I have answer


ed that, 1fr Ford, didn't I?


MR ROGERS: Answer it cgain. A I will answer it again.


Uo.


Q Now, did you r ec eive any report fran him on October


6th,' verbal 0 r otheT"!Tise, cone erning Mrs Iain? A Noth


ing tha. t I mow about.


THE COURT: The court will take th e aft ernoon rec ess at


thi s tim e. 11.1." Rog ers?


MR ROGERS: I have deliberated over the matter, sir, con


sidered the record,' and the record speaks for itself.


sonally, 0 f course, I did not charg e ur Ford
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1 coward. I my his acts in trying to prevent me from st!,;;


2 ing my side of the matter, vvhich he had intentionally


3 brought to your Honor's attention, in that fact, I reiter


4 ate it; that act was not brave; if one man speaks on one


5 side he should permit a statement on the other side also.


6 THE COURT: :\rr Rog ers, he had no povver to pr event your


7 spealdng, and did not do it.


8 MR FREDEHICKS: I think we can consider that on our si de,


9 a vri thdravval 0 f th e word lIcoward tl.


10 MR ROGERS: I did not apply i t personal~ to 1lr Ford.


11 Mr Ford and I are personally good friends. I referred to


12 his acts.


13 TEE COURI': There are some oir these so-called' short and


14 ugly words t hat have no p1hac e in a court room, and that


15 is one of them. r feel, e entlemen, that it is a ver:I


16 serious menace to the process and proper conduct of a


17 trial to apply these words, no consequence what counsel


18 on one side or the other may think, it is of no conse


19 quence, going further, what the fact may be; lawyers are


20 not on trial here in their conduct, and we cannot stop


21 wery few minutes to try a la"vyer on ei ther side and de-


22 termine 'Nhether or not he is gUilty of some such charge.


23 I expect~he gentlemen on both sides to strictly live up


24 to the avowal made here in court a few days ago, upon


25 their honor as gentlemen, to refrain absolutely from per-


26 sonalities. The statement \ms made, and an acceptance
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G,jl I
byc' the prosecntion;the statement by ur Rogers is a wit hdrawal I


and I deem th e remark and the incident closed, but I feel


it proper to avail myself of this opportunity to call


the attention of counsel to tffit positive assurance.


5 TtrR ROGERS: In view- of the \Yay your Honor puts it I


6 never have been unmann erly in a cou rt room in any court,


7 or wer had a disposition to interfere with jUdicial pro-


8 ceeding s, and I certainly have too high a regard for your


9 Honor to interfere wi th your Honor's Fsonal good will


10 and the control you r F~nor may personally have over this


11 court room, and if your Hono r feels that it is not a mat


12 ter for the other side, but a matter of consideration


13 for your Honor, if I have offended you r Honor's kindn ess


14 and disposition, I apologize to you, sir.
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1 I am. not disposed to think myself, which I certainly ha.ve


2 a right to maintain, I had not a right to characterize the


3 conduct, not Mr Ford himself, a,s I rey Vle are too good


4 friends, and have been since we ',vere 1:X>ys, I know he is


5 not a covvard -- I saw fit to my his action in that bahalf


6 was cowardly, and I have not s €len any reason to see yet


7 that it vas brave -- but I apologize to your Honor for


8 inte:r-fering i7ith your Honor's court-room, if that is the


9 view you r Honor takes of it, and I take pI msure in apolog


10 izing to you.


11 THE COUR'lI: It is not a personal matter at all, but the


12 1 ass we have of th ase suggestions or personali ties, th e


13 better VIe vrill get along, a,nd th e mOBe quickly we 'will


14 get this case to th e jury. Bear in mind your former


15 admonition, gentlemen of the jury, and ~e will retire for a


16 recess of 10 minutes at this time.


17 (After recess.)


18 1'1lR FORD: Have you tm t book of repo rts?


19 MR HOGEP.s: We cannot take these pages out, if your Honor


.20 pleases, a.nd we 'will just simpl~· ask 1fr Ford not to


21 1vtRFORD: I ask the same privilege be granted to me that


22 was granted to them.


23 THE COURI': You had a loose-leaf book, in ....ihich those


24 things can be done, but it is a different physical condi-


25 tion; it is a very easy matter to have a copy of it.


26 UR FORD: I am just 2.S much entitled to the whole of
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1
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4


book as they vreere to the telegrams; hovlever, if the court


holds I shall not look & t any pag e but tha t, I shall not


attempt to, but incross-examination of this witness I am


entitled to the same courtesy --


5 THE COURT: It is not a matter of courtesy; it is a mat-


:mRE COURT: I have not ml ed that at all. Let us cross


it to you.


I will let th e court examine it and if he finds one give


lffi FORD: Well, that cas e is ended. Are th ere any 'reports
L-


A There ,tre not.
mfrom Ur Fowl er in that book?


one bridge while we are at it and take that one up and


if another application comes up Y-!3 will detelmine it then.


At the present time there is only one question before


the court, and t hat is acceded to, but you cannot tear


it out because itdestroys the book.


URi. FORD: Let me look at tffit pag e then, that is, if .


the court rules that is all I can look at.


ter of right.


llR FORD: It is a matter of right,. then.


:MR ROGEHS: We are }M'fectly \dllil1~ t lRt :Mr Ford shall


have what we talked to the witness about, anything con


nected with that, I do not think we are compelled to


show him this whole book, and let him go prGwling Eround


through it and see all these reports.
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UR FO GEES: Oh,--


UR FORD: I will not look at any others.
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llr Eckland, that is a copy of the original report that


\"8.S handed to you by 1fr ~ranklin, is it, lfr Darrow?


3 MR APPEL: No, your Honor. The v:ritness has not stated that.


4 M'R FORD: I am asking is that trne.


5 MR APPEL: No. He said 1J['r Franklin furnished three or


6 four copies, one for Each la\\'Yer. Now , that is a copy


7 furnished him -- A Just a minute.


8 MR FORD: This is not a copy of any report ,. furnished


9 som ebody el see A That is Mr Davis' book; it is not


10 mine, but mine is like it, so it is a copy of a report of


11 some original, I assume.


12 Q, This is a copy of a report that \vas handed to Mr


13 Davis and you had one just like it? A ~ duplicate, yes.


14 Q, And where is the original that vms handed to you?


15 A The original was not handed to me.


16 Q, Where is the book that v:as handed to you? A I don't


17 know wIere that is; it is just the same as this, however.


18 MR FOP.D: I will mad this int 0 t he record, if the re is no


19 objection, so that VIS can:refer to it. (Reading:)


20 "Robert T. Rain " I suppo se that should be "Ft! Rain?


21 THE YITNESS; I presume so. I am willing to correct it.


22 HR FORD: (Continuing reading:) "~.ge 69; residence, Los


23 Angeles; American; carpenter; veteran G.A. R.; protestent;


24 republican; ovms home; ExaTlliner; Equibable Savin gs lank.


25 wife has no decided opinion; on his vay East to Hew York t


26 attend encampment; does not belong to any union; will be
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1 absent about one month. (Vvife)(August 18) 1911.) (Eck-


2 l'lmd).t1


3 Q I call your at tention to th e wo rd "wife" occurring in


4 parenthesis. That indicated' to you that the investi-


5 -sator had got his infornation fran th e wi fe) did it no t?


6 A That is what it indics.ted. It might or might not make


7 it very good.


8 Q. I beg your~rdon? A Vthic h might or migh t not


9 make it very good information) but that is what it indi


10 cates.


11 Q. So you gathered from t mt that Mr Ecklund had visi ted


12 the v;tife of l!r Bain on August 18th) 1911? A If that is


13 the date.


14 Q yes) that is the date. A. No) I don't need to look


15 at it. Yes.


16 MR APPEL: The date of the report?


171m FORD: yes) thecate of the rerort is August 18th) 1911.
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none; 1 have never been through that book for that pur-


MR. ROGF~S. No, they do not run alpbabetically.


l { ..•
~Ll •


A ':,;hy, 1 practically know there are


Do you know whether there are any ~ther reports on


Bain in that book?


Q yes. A As far as 1 knew.


pose, but I am sure there are no others, ;,ir. Ford. TIe have


THE WI TNFSS • 1 can br ing that up in the morning.


Q


I think they started that the first and added to, here,


all these ure later inthe book and those are earlier and


1 thiLk that indicates it was very early (indicating on


visit--August 82nd, August 23rd;- Aug'ust 21--


book. )


MR. ROGERS. 1 don't know wbether that is the date of the


report or the ,date of tbe visit, it might be the date of the


~~. FREDERICKS. How do these come, by alphabet?


an index for that and the index refers to this page.


Q Where is that index?


Q Now, :"r. Darrow, is tbat the only report you ever got


MR. GEISLEF. It is down at the office.


rvm. FREDERICKS. What is there on the book, if 8nything, to


indicate the date the repor t was made? A Why, the only


thing to indicate is, I think the leaves were put on at the


back, and that is ne arthe front.


Q On where 1 A 1 th ink the leaves ar e put on--excuse me--


through Franklin or any of his investigators concerning


Ro b er t F. Bain? A You me an in wr it i ng ?
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.!VIR • FORD. Q NOw, you stated you received no report, as


far as you reeo llect, fr om ;,:~. Frank1 in on the 6th of October


concerning any visit to Mrs. B3.in on that date?


A 1 recall none.


Q Did you eJer r eceive any report on any date tha t he ha.d


visited Mrs. Bain on October 6th, 19117 A No.


Q After examining l..ir. Bain in court you 'IV ere satisfied that


the answers agreed with the previous infonIiaion which you


had upon the sUbject and that he was a juror satisfactory


to you? A Well, the anSWers never agreed exactly With


the pr e vious informat ion, but 8ubstant ially, in this case,


but 1 was satisfied that he was very rl!uch better than the


or dira.ry run for me; it was very hard to get an un


prejudiced juror in that case, there had been so much tal~


about it, so much feel ing over it.


Q All in all you were satisfied, then,thAt he would have


been a sa.t isfactory juror? A t wa6--1 '!lont say 1 ·..U1S


satisfied, 1 thought so •


Q You still think so?


MR • POGERS· What is that?


(Question read.)


Mr _ ArrEL. It makes no difference what he thinks now.


TPE COURT- Objection sustained.


A 1 don, t know what 1 ttl ink about it.


MR • ronDo Q' Coming d.own to the--may i have that check,


A The one we iutroduced;"':r. Sl::ith, the Fra:--kli:l check--
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2


you mean?


M'R. FORD· Yes.


6 'J ' r>',I' U
~ ,


3 THE CLERK•. IS that the l'-'-st one introduced?


4 UlR. FREDERICKS _ Yes, the last check.


5 THE CLERK. It is in the clerk1s office.


6 MR • GEISLER. We asked that it be kept in a B·,,' safe place.


7 THE COURT- ves, there were sever9.1 exhibits t;;;.ken down


8 to the cler k t s off ice.


9 MR. FORD·· 1 hope tbis clerk is a safe place-


10 THE OOURT_ We~l, a safer place.


11 THE CLERK. Shall 1 get it?


12 THE COURT' ~es, go and get it.


13 MR • FORD. Q When Mr. Fr:Ilkl in had gone over the Jist of


14 jurors With you, the original list, before any venires


15 '1te:ee drawn, he told you he was acquainted with George


16 N. Lockwood, did he not? A 1 do not recall it; he might


17 have.


18 MR • FORD' Did you find any repor te in thel'e, ~:r. Rogers?


19 ~m. ROGERS. Suppose 1 do. 1 want to see the materiality


20 of the m.


21 MR. FOR D. 1 ~Nould as k permiss ion of counsel to examine any


22 report they find on Mr. Lockwood there.


23 r.m. ROGERS •. What for? Hew does it become cross-examina-


24 t ion? :,;r. Lo ckwood was n ever in th e box.


25 MR. FORD. \','e11, r,e has testified, rowever--


26 MR • paGERS· Pe testif'ied he never spoke a word to :,;r.
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1 Darrow in l; is I ife or lll~ narrow to him.


2 MR • FORD. But the witness on the stand has testified con-


3 cerning his relations with ?lr. Franklin and ~,~r. Lockvvood.


4 MR. APPEL. But, he S9.ys that ;/tr. Franklin never talked wit


5 l;im about ;,1r. Lockwood.


6 A 1 said 1 could not rec~ll that he had, th9.t he might


7 h2i.ve.


8 MR. FORD. Q You do not recall that you ever had :my


9 reports on Mr. Lockwood? A 1 recall that there is a


10 report in this book.


-11 Q On Mr. Lock-vood? A ~es.


12 MR. FORD. May 1 Bee that I' eport?


13 MR • Al''PETJ' No, it is not a report from l'ir. Franklin.


14 'MR. FOGF:PS. It is not a report from Mr. Franklin at all.


15 MR. APfEL. The only cross-examination on this witness


16 would be in reference to what conversations he had, either


17 written or verbal from ;,!r. 'li'ranklin concerning Juror Lock-


18 WOOd, that would be cross-exe,minationj if he had 100,000


THE COURT. Ttis application is not made to the court.


eX~lination and, furthermore, there is not any power in


the court or any onc else to corrpel a defendant to furnish


any efidence.


MR. paGERS. ~~8 it a personal request?


l;lr. Ford is addressing counsel.


letters or reports from 100,000 different individu~ls


. given to him concerning Juror Loch/ood it would not be eros
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you fLiean, do 1 recs.11 --you said, do 1 recall ever having


LochroOd, certainly.


Q Do you recall having discussed the report of i,lf. Lockwood


A Now, wait a mi.nute, :,~[. Ford. Do


1 do.


MP. FORD' Tbat is it •


THEWI 'I'KESS • If you do not obj ect 1 do not object.


MR. ROGERS. A personal request. Very well, 1 am per-


fect1y delighted to accolliillodate you. j
MR. FOnD. Q You do not recall having ever read a report


about C,ir. Lockwood? A 1 recall having read a report 9.bout it.


I


read a report.


with ;,:r. Fr ank1 in?
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1 Q Yes. A I don tt know ':'Jhether you think I mean I recall


2 having read one before i tvas drawn out of th e box, or


3 ever, as you said -- I just dontt ','vant to be misunderstood,


4 and I do not suppose you want m.e to be.


5 Q Do you recall discussing on that general list, before


6 the first venire vas drawn, the sUbj ect vlith ]}fr Franklin,


7 the names of some err the persons wi th V'vhom he was personally


8 acquainted? A I do.


9 Q Do you not recall having discussed the name 0 f Georg e


10 N. LockvlOod? A I do not.


11 Q Before September 30, 1911, with Mr Franklin? A I


12 do not. I 'might have, but I do not recall it. I can tell


13 you thereason why one was true and the other not, if you


14 "vish.


15 1,!R APPEL: Explain it, 1:rr Darrow.


16 ':MR HOGERS: Go ahead and explain your answer.


17 THE COU1iT: GO ahead. A Mr Bain v~s passed by both


18 sides up to peremptories, and we invariabl:r got all th e


19 information ~e possibly could, before we ever left a man


20 in th e box. 1fr LOCIDyood was never called in.


21 Q I am talking about Lock,Yood.


22 MR APPEL: I mow, a.nd he says he can explain the differcmc


23 in his mind; the statement concerning one --


24
\


MR:EPJIDEHICKS: If the wi tness understands v.'e::are talking


25 about LocbYood. A No, Mr Fredericks, he says, "You


26 recall discussing other names, but you do not recall







Vlood ll
; evidently drawing the inference of "lirby one and not


the other.


1,fR FOP.D: No. I asked you if you do not recall having


discussed with Mr Franklin the names of various person s


vii th whom lvrr Franklin was acquainted, before any venire


vas called, and you ~vid you did -- I did not ask --


l[R ROGERS: Let us see if he did.


A If you asked thatcpestion, I answered it wrongly. I


do not recall any particular name I discussed with him


before any venire vas dravm.


Q I vms not asking you that question. Do you recall the


fact ,v/heth €!I:' you recall the names 0 l' not, tha t you di d


discuss vii th Mr Fran klin the names of persons wi th whom he


vas personally acquaint ed and wonder whether 0 l' not they


would be called in to the box soon, or things 0 f t ha. t sort?


A Leave off the last and I will answer it yes.


Q I will leave off the last, then? A All right.


I don,t remember \'hat I wandered.


Q Answer th e rest of the question. A I will answer


the rest of it yes.


Q Did he ever at any time or place tell you that· George


N. Locbvood was a former associate of Mr Franklin's in


the sheriff's office? A I don,t remember it, but it is


very likely he did.


Q Did it ever happen, Mr Darrow, that a report came in


concerning some personal friend of 1Er Franklin's, some re
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1 po rt made by on e of Franklin's employes, whic h Mr Franklin


2 disagreeq. wi th?


3 l,lR APPEL: V:ait a moment. y.re object to that because that
,


4 is a conj ecture, your Honor, a.nd it is speculative, and


5 fi shing, and it is indefinite; it do es not t end to illus


6 trate any point one v!ay 0 r the other, out of 1600 names,


7 and it is not cross- examina tion. If they want to kno w


8 anything concerning the jurors in question, let them come


9 right up to the point, get hold of it, and stay with it,


10 and not go fishing around here, meandering around the


11 outskirts 0 f the question.


12 THE COURT: Read the question.


13 (Qu estion read.)


A I <b not recall it.14


15 TEE COURT: I think it is speculative. The objection is
I
I


16 sustained on that ground.


17 lvfR Fa TID : IT Do you know Ur Holmstrup? A I do not.


18 Q Do you know who he was? A I recogni ze th e name as


19 being one that 'V.as on repo rts.


20 Q' Employed by whom? A Mr Franklin.


21 Q I will ask you to look at t his report. A On Lock-


22 _ wood?


23 Q. Yes. P.nd s tate 'whether or not you ever read that'


24 report at arv time? A I canstate that \vithout looking at


25 it.


26 Q yes. A ~hat I have.







3 A


1


2


Q,


Q,


6:3 /!.61


'When and v,here? A I have read it sine e this case begun'l


Did you EVer, before this case began, read that report?


Trat I don t t know. Th ere were 1600 0 dd in h ere, and I


4 couldn t t possibly r emem'ber.


5 Q, You have no recollection of ever havingread that report


6 or having discussed the name of Lock\'Vood vrith Mr Franklin,


7 prior to th e 28t h day of Uovember, 19l1? A I don t t


8 remember; it is po ssible t m. t I did, however.


9 Q Did you, onl November 28th, 1911, ask Ur Franklin who


10 Hr Lockwood was? A Ask him who he was?


11 1{R APP:FtL: November 28th, he says. A No.


12 llJfR F01ID: Read th e last question and answer.


13 (Question and answer read.)


14 A You mean, refer:i:'ing to th e name, ask him who he was?.
15 Q, yes. A No.


16 QAt th e time he was ar rested, or after he was ar-


17 rested, you 1 Earned t mt a man named Lock\voo d and a man


18 named ~hite were implicated in the transaction that occur-


19 red on November 28th? A I did.


20 Q, And you never asked lfr Franklin Vlho Georg eN. Lock-


21 wood was, or vmo C. F.. V~ite vas?
- -- .


22 HR APPEL: We om ect to t tat on th e grC?und it is not


23 c ross- examina tion;· it is incomp etent, irrelevant and imma-


24 te:::-ial, and upon the further ground that the acts and decla-


25 ration; of thedefendant after the alleged commission of th


26 offense are neler evidence, either one wa:y or the other.







1 THE COUR:l': Obj rotion OJ erruled.


2 MR APPEL: We take anecception. Any question about the


3 law) your Hono r!
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motive.


is not evidence or cross-examination and would not be


MR. APPEL. We never asked him what conversations he had


You cannot prejudge a


We asked him conc ern ing vvhe ther


If there is any qU9stion--


man by what he does, as to whether or not he was guilty of


MR. APPEL. It is not cross-exarrination, your Honor, there-


evidence, that te failed to ask him, nnd would not be


matters opened up on direct examination 8n the question of


THE OOURT. Yes, 1 know.


arrest,· or whether he asked him anything concerning that


THE COURT. Onthe same theory--


MR. APPF.L. It is after the arrest of Franklir_.


Now, any staten:ert· made by him, any Btaten~ nt made by


him shelving he had previous knowledge or any omission


part ton;ake any staten;erlt can never be given in evidence.


evidence ttat he did ask him.


any crime yesterday by tis ac:ts after the s.lleged cOll;mif,fdon


TEE COURT. No, 1 think net. 1 think it is· one of those


he had any transacticns with him onNovember 28th and


he denied seriatim, word by word, the testirrony given here


by ;itr. Fr anklin concerning the transaction. Now, th::'-.t we


of the offense, wbich they tave fixed ~s the 28th day of


Novenlber, ] 911, about the hour of 9 0 I cloc:k on that day.


failed to ask him concerning Lockw-od after Franklin's


fore, upon that ground.


with \11'. Franklin concerning Lockwood.
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TFE 'V'! l'I'NESS. 1 would rs.ther ans'ser, if you do not rr:ind.


MR. APPEL. 1 understand, but it is a questic.n of right


and jUs t ice.


TEE COURT. Let me give you my point of view of the


fj,a tter and then if you ·wan t to be heard 1 wi}l hear you.


1 am admitting this as part of the cross-examin:ltion upon


the theory it is properly directed to the examination in


chief .as to the state of niind and lack of ILotive.


MIl • ArrEL. State of mird vlhen, ycur Honor?


THE COURT. State of mind at the time, on the 88th d"ly of


November.


MR • APPEl:. That he' fai led to say anything, for ir.s tance, if


he had been asked a question, "Didn't you discuss it imme-


after things and he does not act with reference to it,he


tion without making any declarations or acts hirmelf can


that respect can neyer be given in evidence in chief, and


if it coul d no t be given in ev idanc e inch ief, how rr,uch 1 es


failure to ask'questions himself, can never be given in


never be given in evidence against him, not even if you


diE:..tely af~er the arrest of ;lr. Franklin, d.ian't you discuss


it with him? " And the itiitne2s says, tiNa, 1 did not."


evidencej the mere acquiescence of a defendant to a situa-


They C2.n c3.11 his attention to any declaration made by this


wi tnes8, but hliii failure to have any conversaticr., his


does not say anytting with reference to it, his conduct in


talk to a defendant, if you say to the deferd ant things
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1 on cross-examinat ion? The sUbje ct was not touched upiDn.


2 THE COURT' 1 realizethe force of your argument, :,':1". Appel,


3 but this question of the state of mind showing l~ck of


4 motive--


5 MR. APPEL. State of mind after the arrest of :!lr. Frmk1in?


6 TFE COURT. State of mind with reference to all the acts an


7 declE~rationa in and about th2.t time.


8 MR. APPEL. The situation?


9 'J'HE COURT. The situation, the facts.


10 Arm.. APPEL. The fact that a man does not say anything, does


11 that show his state of mild?


12 MR. FRlmERlCKS. Wher e he should say S of!,ething •


13 MR. AI'"PEL' Wrat right have they to say that he shaull


MR • APPEL· That you cannot COlIle down here and get up .


say something? That is the very point, your Honor, that


plicHy in it, that that declaration made by the witness


And he makes a denial of his COffi-


ther e is not en y power on earth th;;, t has ever mad.e L';ev idence.


THE COURT. l,at me have this question.


going to do about it?"


before the jury little suspicious circu0stances-


THE COURT. tet me ha'\"e the QuestiorJ'


(Que:3t ion read. )


state bas said often whereyou havesEtid to a witness,


"Nov;, here, :,:r. Franklin has been arrested, what are you


1 venture to say, your Honor , that the Supren,e Court of this


could not be admitted in evidence.
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1 M'i. POGErS· That is indef inite as to tinle.


2 MR • FORD. At any time.


3 THE WITNESS. Well, let me answer it.


4 MR. APPEL. We want a rUling. If you want to try the case-


5 THE COlffiT. Let us get a ruling on it. Objection overruled.


6 MR· APPEl" Exception.


7 A Now, what is the question? 1 wont bother you again,


8 gentlen:en. 1 ought not to do it, I know.


9 (l.ast question read.)


10 A :J:ha t ques t ion does not follow from the one befor e.


11 MR. IiDFlD' 1 did not n:ake any claim it did.


12 A Yes, you say in the question before, "You never asked


13 II im It •


14 Q 1 have asked you that question and the court has ruled.


15 it is admissible. A 1 talked with him at least as to


16 who he was and 1 thir-k L talked with him on the afternoon


17 of the 28th. When you asked the question before, when I


18 tilked to him on the 28th, 1 assUlLed you meant in the morn


19 ing, because Franklin s2.id he talked with him--


20 Q. Where did yeu talk with Franklin on the afternoon of the


21 28th about ;;:r. Lockwood'? A Something was said about him


22 at that time, \-ve tad our nB eting.


26 1:R. APT1EL. Pe h2..8 answered that already this rwrning.


A You me:n in reference to LockwOod--


23


24


25


Q Where'? A At the place '.'Ie h~d it, 1 think it was .,~r.


Frankl in 1 s off ice.


Q What was said'?







1 MR • APPEL. He sa id--


2 THE COillT 1 think that has been answered.


3 MR • FORD· Ro, l,ockwood '6 name was not nJentioned.


4 !vip. APPEL. Yes, he said he was bringing that man over there


5 todeliver him to some officer.,
6 A 1 certainly said that, ;,lr. Ford.
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1m APPFL: He has been examined fully on that point.


HR FORlJ: Le t me a.sk the vIi tness one question-


Q Did you, in telling it had occurred at Mr Franklin's


office this morning, or wherever the meeting ~s, in relat


ing the conversation, did you say anything that was said by


l/ir Franklin about Lockwood? A I think I said that he said


he vas taking him over to th e comer to deliver him up,


and


~ And A And at tha.t time, I kn ell 'Aho he was.


Q At that time, you knell who he was? A yes.


Q. From '\hom di d you get th e information? A Knew it


from the newspapers, and from general gossip and from


everybody you would meat during the day.


Q. Did you ask Mr Franklin at that conversation vho


Lockwoodvas? A I do not recall, but I undoUbtedly said


something to him about \'tho he was, and Franklin replied


what he vas e.nd how long he had knO\m. him.


Q. Did Franklin at tffit time tell you he had been to see


Lock\vood? A No -- you mean been to see him previously


to that?


Q yes. A No.


Q Did he ever at any time or plac e t ell you he had been


to see Lockwood?


MR APPEL: Now, if the question rela.tes to]Ir Franklin


telling l[r :r::arrow after his arrest, after the


mission of the affense,y,-e obj rot to tffit as absolutely
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irmnaterial, and it would not be evidence, even on direct


examina tion; declarations made to a defendant by a thi rd


:r=a rty as to v.hat he did before would be a. recital simply


of past events by alleged coconspirators, and they are


never given in e videnc e, mere recitals even from one co


conspirator to another, are not widence of what he had


previously done; the declarations of a co-conspirator


when in pursuit of the obj act of the co-conspiracy, may


be given in evidence against his con-conspirators, but mere


~ecitals and historical facts of things that had trans


pired, would not be given in evid6nc e, cannot be given


in evidence, and t.hat is a posttive and absolute rule of


law; and if it is a question relative to \'\hether or not


Franklin mid anything to him as to who Lock\vood VIas be-


fo re th e c anmission 0 f the offense, the obj EC tion, of


course, ~uld not be tenable, but the qustion being one


that does not cr,ive the time or place, and it assumes to


cover all time -- and I obj ect on th e g'arnun d it calls


fordeclarations made by Mr Franklin as to past offenses,


eith;er to the vdtness or to anyone else concerning his


alleged relations to Mr Lockwood, and would not be evi


denc e.


lvrR :ERF.xJERICKS: It is not put in under the rul e 0 f the tes


timony of a.n accomplice, but the d eclars.tions of a defend


ant in regard to a crime he is c mrged with, vhich


missible at all times.
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1 lnt APPEL: Not \mat Franklin said to him.


2 IrR FREDERICKS: Wh eth er they are aft er th e c rime or be


3 fore th e crime, the declarations of a defendant in regard


4 to the c rime are admissible always, and conversations he


5 has had in regard to a crime are always admissible.


6 MR FORD: The witness has testified to his relations vdth


7 Franklin up to the 14th of .TanuaIjr, long after the c om-


8 mission of the offense.


9 UR APPEL: That has nothing to do with that.


10 THE COURT: That question changes your argument, then,


11 Captain Fredericks, wh ether admissions of a defendant are


12 admissible -- if you a re asking this on tha t theoIjr, the


13 question does not ask for d ecla.rations ~"f defendant, but


14 of JVrr Franklin.


15 MRFREDERICKS: All conversations vdth the defendant, elim


16 inating the idea of conspiracy, the theory upon vhich you


17 can give the conversations between a defendant and someone


18 else,.and in so doing give what ttat someone else scdd.


19 THE COURT: But t his question does not ask for a conver-


20 "sation.


21 HR FREDERICKS: I think it does.


22 TF..E COURI': It asks for what 1,fr Franklin says.


23 MR FREDERICKS: yes, and ttat is pennissible as S!lo\rdng


24 the reply vhich the defendant made thereto, if he made any.


25 If it is made after the camnission of the offense.


26 THE COURI': If you want the conversation, I think you
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the stand.


other conversation he ever had with t hat man upon that sub-


not only to the whJk of t lat conversation but to 6lery


'Ihat is the law, and I am ask-


Iassume it is intended to get conversa-


If the court please, this witness has testified


Now, when he has told one conversation, we are entitle


that was gone into on direct examination, namely, his


relations with and conversations vnth Franklin, conversa


tions and relations on the part of this \"{i tness vvho vas on


on di rec t &amina tion as to his relations with Franklin J


ing purely, as a matter of cross-examination, regardless


of what theory it was put in --~.: upon direct ex:amination.


I am asldng it simply because it was a sUbj ect matter


wood.


to ask for it.


tions.


ject, George N. Lockwood.


:MR APPEL: No, your Honor.


TEE COURT: If yot1"ant the conversation you better ask


for it, and you wiiI get a ruling on it, but the question


in this form, the objection to it is sustained.


MR FORD: Did you ever, 2. t any time of' plac e, between the


day of Novem'bef, 1911, and the 14th my of .ranuary, 1912,


MREREDERICKS :


--
covering e. period long after the c amni ssion of a crime,


and he has testified t hat Franklin ~id certain thing s


about the commission of that offense, for instance, that


Franklin said that he was trying to trap George N. Lock-


1m FORD:
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1 or on th e 14tp. day of .Janua ry, 1912, have any conversationl
..


2 with Bert H•. :Ei:'anklin other than t he conversation you have


3 related that you had in Franklin's office on the 28th day


4 of November, 19l1?


5 l.[R APPEL: Wait a moment.


6 Q About and concerning George N. Lockvv"ood?


7 UR APPEL: We obj act tot rat on the ground it is not


8 cross-examination, that it is incomp.etent, irrelevant


9 and immaterial, that it is seeking to introduce converss.-


10 tions between l[r Franklin and t hedefendant oth er than those


11 upon which he vras examined in chief in his ovm defense;


12 your Honor will remember that we went over the test !mony


13 of Mr :Darrow prior to th e 28th day of November --


14 THE COURI': I remember the conversation he had gone into


15 aft er his arrest, whic h was in regard ,to th e bond rna t


16 ter, and th e fin e.
- . ,


17 MR APFEL: yes, we simply answ'ered the testimony of 1fr


18 Franklin in that Tespec t. Mr ROg ers Yv'8nt seriatim over


19 one conversation after another.


20 THE' COURT: That brings us down to the question o:f wheth er


21 or not lfr Ford is right about his c antention t hat he is


22 entitled to any conversations upon that sUbject matter.


23 JI[RFORD: If the conrt plese, the witness has testified


24 that he ne.rer gave this money to Franklin, that he ne.rer


25 gave him arw mon ej" to bribe Lockwood; he has testified now


26 he n e.rer read any repo rts upon Lock':roo d and to some slight
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1 extent has testified to what conversations he did have


2 about Lockwood; those conversations did not go into the


3 sUbject matter fully, the SUbject matter, his conversations.
4 vri th Franklin about Lockwood. Now, I want to g 0 fully


5 into that sUbj ~t matter, and to know wheth er the conver-


6 sations here related as occurring. t.;etween himself and Frank


7 lin were all that ever occurred upon that subj ect matter,


8 Geo rg e Iii". Loc bvood.


Mr FOrd, you are mistal<en in one statement
•


9 THE WI Tl~ES S :


10 there.


11 THE COURT: The only conversation


12 UR FORD: 'What is tIE. t?


13 THE 1'l[TlffiSS: Pardon me J you a re mistaken in one stat ement.


14 1\ER FORD: Correct me, if I am.


15 THE VlITlifESS: I did not gay I did not arer read any report


16 on Lockwood at t:ra t time; I said I did not recall it, but


17 I very likely had.


18 THE COURI.': You ase asking now for conversations after


19 Franklin's arrest?


lfR IDRn: Yes, your Honor.


THE COURT: Th e only conversations if my memory serves me


under some other circumstances.


right J th e only conversations upon ,,'hic h this witness 'ViaS


interrogated in his ex:amination in chi ef occurring after


Franklin's arrest, .....ere in regard to the bond matter, and


the money to pay the fine and to rehabilitate himself,
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2


MR FREDERICE:B: Those are Franklin's conversations.


T'"rJ.E COU Rr: COnversa.tions between this defendant and Frank-


1


/.


3 lin.


4 MR FORD: This 'witness has, .on his direct ex:amination, made


5 an omnibus denial of wery conr ersation tha t Franklin ever


6 testified to; that F~rrington ever testified to, and sev-


7 eral other persons, made a general omnibus denial of all


8 tho se things. It has been held in this cou It --


9 THE eOUID: Perhaps you a re rig ht --


10 MR FORD: -- If a defendant takes the stand and testifies


11 about thi s subj ec t, simply saying, If I am not guilty 0 f


12 such a charge", and s bould stop his direct examination


13 right there, tlat \'\Quld open up the vrhole field on c ross-


14 examination. This witness h ere has denied paying money to


15


16


17


18


I
IFranklin for Lockwood, has denied having any sue h rela- I
I


tions with Franklin at all; has denied wer learning anythirte
I


from Franklin about Lockwood, except this one thing, t tat i
I


Franklin claimed he was trying to catch Lockwood because


19 LocIDvood had solicited a bribe from him, Franklin. That


20 opens up t he whole field for every conversation that this


21 vr.i. tness (Ner had with Franklin about Lockwood for th e


22 purpose of, of course, on our side, shovnng, if we can,


23 and if such be the fact, as we claim it is the fact, that


24 this witness has not correctly related the circumstances


25 as they occurred; that, as a matter of fact, he did give


26 Franklin the money and t hat the reason he never asked
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1fr Franklin \mO Lockwood was, was because he knew from pre


vious declarations 0 f Franklin, and t bat the reason he


never asked Franklin vhere he got th e money was because


he knew he himself had given th e money to Franklin and had


given it to him for that purpose.


THE COUll: Well, do not a rgue the facts. The question


is a proposi tion of law' under 'whic h this ten der is made.


I \nll hear you, Mr Appel, on it.
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him to show whether or not in thos e conver-sat ions he asked


to solicit a bribe, and he discussed the fact with his wife


present,:md ,"'either his sor.:. or his daughter was present at


Let mehave that qUestioJ


lJo,v, to ask this witnet:s after-


There was, as the witness state


Well, suppose, your Honor, the best way to doM~. APrSL.


is to read an author i ty •


MFl. ROGERS. ~ardon me, I.:r. Appel.


Frankl in who Lockwcod was. Now, your Honor, the'w i tness


has already testifed that on the 28th, that i.Ir. Franklin


stated to him that this man Lockwood there stated to him


Frankl in said, in the pr ea ence of ::'r. D3.iTis, and in the


presence of ;.:1'. Darrow, that Lockwcod had come over to his


(Question read by the reporter.)


THE COURT' No, that question, the objection was sustained.


It was the lorg question following that.


(Last question read by the reporter. )


MR • APPEL. Now, th eon} y ob j ect in ask irg him that is to


show him whether or not if he said he bad conversation with


office 2,nd that he had come down there prior to that time


this man Lockwood, or ask him anything about it, would be


the time that occurred.


perfectly superfluous.


'!:ards, whether after that conversation, he says, Who is


~here onthat day or a day or two after, as it appears in


6lidence here, that Frankliri not only. had said he was in
the


the act then of turning Lockwood over to~officer down there


at the corner, but they had discussed the fact trot ;/[r.
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1 that he had inforl1lat ion who Lockwcod was, that it was a


2 matter of general discussion down here inthe court room


3 in,n,ediatelY' after arrest of Franklin; that it was a


4 matter that bad been discussed here pub] icly; there


5 were rumors there tha + he claimed to be a juror. The


6 evidence is here that immediately after the arrest, at the
'.


7 tin!e of the arrest tbat he was present;. J,. that :Lr. prowne


8 snid to him, tlThis llian is under arrest; 1 P..1n going to


9 arrest him." The evidence is already here that :1:r. Darrow
T'


10 heard in the court room within hal f an hour (br so aft er


11 the arr est th at Mr. Browne had said to him, "1 have arr est ed


12 this man for jury bribing." That he came here in the court


13 room and it was a matter of general discussion, and to say
if


14 that under those circurr,stances that/Mr. Darrow after that


15 didn't say to Franklin, IIWho is this man Locbvood, "':.


16 and to argue from that, having all that inforration in his


17 mind, becaus e he didn't say that, and tha t is' the ii ea


18 of gettir-g this question now, i8 to circumvent the ruling


19 of the court a little while ago, your Honor sustained the


20 objection, as 1 understood it, or having it under considera


21 tion, if you please, why didn,t you ask him? That is the


22 argument, and cOLnsel has made here this reason why they


23 want to ask him because he didn 1 t say to him after know ing


24 who Lockwcod was and after having seen Frankl in state,


25 "1 was gOing to turn Lockwood up" II and then Bupplement


26, that explanation" that Fr~nklin had come down to his off'
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to solicit a bribe, would it be any evidence against the


def'enda'n't because he didn 't question a man and ask him


who was Lockwood? Your Honor can see there is absolutely


nothing in it,but 1 do say, as a n~atter of right, they have


no right to croes-examine this witnessconcerning any con-


~rsations to which he testified. ~,fr. Frankl in went on and


stated a number of conversations which he said he had between


the 28 th day of November and the 14th day of January, 1912.


He stated seriatim what conversaticns he had. He said trat


iter the 14th day of January--after that he diclntt


talk to {,lr. Darrow. Mr. narrow has said that he don,t remembe


having met him or talked to him after that, and we responded


to thoe e conversatiorn; lye asked him what did :.:r. Fran klin


say in this respect, and what did you say. Did you say so


and so? And wher ever he saw that ;,lr. Frar! kl in had made a


misstatement he has contradicted him. Wherever he saw


;,1r. Franklin has m'ide a true statement he has corroborated


him • Now , can they go into other conversat ions? 1 say i"',


is not cross -exaruin,",t ion. Now, upon th e other point, suppos


:.;1". Franklin had said to this mEl,n, 111 went down there and to


br ibe Juror Lockwood." This man had already took it.


Franklin has said here upon the stand that he was maintain


ing his innocence all the way through up to the time that


he plead gUilty. That is "the evidence of Xr. Franklin here.


Now, to s'ythat :.:r.F:vanklin would say ;i~r. Darrow at any
of November. 1911 had


time between the 14th day of .'J"anuary and the 28th'any
A.
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crime that any statement made to him as a statement by


conspirator with bim in tbe cOllirnission of the offense, is


corm, i tted, tta t wher e the defendant is dur lEg all that


other persons or by anyone who claims to have been a 00-


in :6rder to draw an


Now, that is aff ire.at ive


discuss ion concerning his guil t,


time and to tbe present time denying his cOllip1ioity in the


in evidence. Now, Chief Justice Beatty in the case ~


T'eople aga.inst D'esharei, (Quoting from authority).


admission or acquescence on the part of 1:'1" rarrow here


that he himself was gUilty of any conlplicity in this crirne,


Now, there are a nureber of other cases on that


point that after the com.rl,ission of the offense, your Honor,


where ever,. anyone says to the defendant bere anything,
\


or conducted h ims e1f wi th refer enc e to the cr ime that be has


1 say is not cross-examination, and Hio not admissible


not evidence, it is hearsay.
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17 evidence. ~hey undertake to introduce here. It is not


18


19


cross-examination of any conversatL~,ns to wbich Mr. narroV!
wn.nt


has admitted. It is true that they don't,,;!,r. Darrow to say


20 . VIhatwas s ai d, or what' he 8 aid in response to anytb ing


21 that was said, but they want to .show acts and cor:duot on the


22 par t of :,:r. rarrow her e, ,independent of his eviclence tha the


23 gave here in direct examination, which is a part and rarcel f


24 their Cdse in cbief. 1bey had a right to say to ";lir.


Yes. Did :.;,.' DarTO'll ::lsk you who this nian


25 Fr ankl in, Did you talk to .:r. par row concerning Yl'tat you and


26 Tockwood did?







~ 1 Lockwood was? No. That wO"L'ld have been all right. The


2 inferEnce. would have been irresponsible, at least the argu-


3 IT! ent would rave been made tha tit was not necessary for


4 ;,Ir. Darrow to ask him who Lockwood was, because there was a.
5 perfect understandircg who he was and what the transaction


6 w,!s, but to extr3.ct that portion from the defendant 1 say


7 is making hirr a witneEos against himself intre most innocent


8 way, and yet, your Honor, 1 8?-y it is ir..conJpetent, irrele-


9 vant and immaterial and not cross-examination.


10 MR. FORD. On page 6053 of the transcript the witness


11 prc:.ctically denies everything. He tas deu.ied on page 6054:


12 "Q Are there any conversaticns here that con,e to your


13 mind now thci.t you recall without n.y going over them and


14 taking the time to repeat every word or line and have you


15 denied categor ical] y--1 Vi ish you would mal~e a general


16 statement about the~e matters, if you can, if not, 1 will


17 go over it? A 1 think it has been all covered." And ther


18 was the answer of the witness. People against Deshara


19 has nothing to do with the cross-examination, and the point


20 we ITlake, your Por-or, is that Frar.klin h:::,s related various


21 conversatiorcs had with this witness after his arrest, up


22 to and includir.g the 14th day of Januaryl 1912. This


23 witnesstas, generally speakir.g, without taking the trouble


24 to deny eac~ specific convers2ticn, denied that any of


25 those thinGS occurred. Now, 1 ~m going in, on cross-


.,
!.....r.


Franklinafter his arrest, up to and including the 14th day


ex=:.rr,ination, to the various conversaticns he had \'lith26
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January, which is strictly cross-examination. It matters


not what the effect of it is. 1 don't have to stand he re


and argue the admissibility or non-admissibility of it •


The question here merely is, is it cross-examination. Does


it cover the SUbject ~atter that was testified to on direct


e x::lIliina tion by this VI! itness? Th is vro] e point, your Honor,


1 am not offering it specifically for any particular purpos ,


because 1 don t t have to.


MR. ROGERS. If 1 understand it, your Honor please, this


is a 'lues t ion directed to :ftr. ~arr ow as king him if he had


any conversa.tion of any kind with ;'.1r. Fr3.nk1in after arrest,


about i,Ir. Lockwood, other than trose be has related, am 1


about correct in the general purport of it?


'I'VE COURT. That is SUbstantially the question as the court


un ders tands it.


-ME ~ FORD. Substantially, yes.
to


ivlR.ROGERS. j~ir. Appel and 1 agree that the Objec!ion...,that,


in that form, should be withdrawn. The witnes8 C,2Jl answer


whether he ever did have any conversation after arrest with


20 1.lr. Fr3.TlkJ in about :.:r. Lockwood at all. Th e 'iue 8 t i on is


21 not clear--this question, of course, don, t follow the


22 line of interrogation whic!: W2..S suggested by me, having


23 given this docuwent--we have strayed a long way from that


24 document.


25 THE COURT


26


Then the objection is Withdrawn?


The o'biectjon is VI ithdrawn provided it...
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u mers tood that it doe an' t follow that line of croas-


Franklin about Lockwood other than those related.


stOOl-:, relates to the question and the matter after ;..ir.


examinat ion,. and relates--6o that it is thoroughly under-


L{r. Darrow had any conversation withFranklin's arrest.
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1 THE COURI': That is your question,&s it, 1/fr Ford?


2 1viR FORD: The l1uestion is before the court, and -


3 if you will just read that question to the court.


4 1"TR HOGERS: It is not here.


5 MR FORD: Well, to get at it thi sway, I will put it bri ef


6 ly along this lin e: Did you ever have any conv ersation


7 with },/lr Franklin concerning lfr Lock\voo d ot her than those


8 you have related?


9 UR APFEL: That is not t he question. Your Honor sustain...


10 ed an objection to trot. Your Honor remembers, and then he


11 limit ed --


12 UR FOP.}): Between thedltes november 28th, 1911, and Jan


13 uary 14th, 1912. A Th ere were other things he said to


14 me.


15 Q What "vere the other things he said to you about Lock-


16 wood? A I don't know whether I could tell them all. I


17 could tell sam.e 0 f them.


18 Q, About LockwCXll1? A yes.


19 Q, All right. Tell us everything he told you about Lock-


20 wood. A I don't know as I can te 11 you everything at


21 thi s time.


22 Q Everything that you recall; that is all we ask for,


23 of course. A He .told me Lockwood had been to his office


24 once or twice to solicit a bribe. He told me that he had


25 knovm him in the sheriff's office, and known him


26 they were friends, and that he ...vas also a friend of th e
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1 Distric t Attorney -- I am referring to Lock.J'IOod now.


2 He mid Lockwoodwas, and that he had been connected with


3 the j ail here for -- outside of it, for a number. of. years.


4 I don't remembE!r how long: Captain of the chain-gang.


5 I donlt remember what else he said. He was a friend of


6 Captain "ni te' s.


7 When di d he tell you of this? A Different times' soon


8 after.


9 Q, How many times di d you see him between th e 28th day


10 of November, 1911, and the 14th day of Janua~, 19l2?


11 A


12 Q


I didn't see him ve~ often.


Approxin~tely, how often? A Oh, perhaps five or six


13 times:


14 Q Onc e a week? A I mw him more at fi rst than I d:tl


15 later.


16 Q For the first two \'J6eks you $W him nearly every day,


17 did you not? A I donlt think so. I saw him a number of


18 times.


19 Q Take the period from his arrest up until the time (f


20 his second preliminary examination upon th e :Bain Charge,


21 ho\v frequently did you see him? A Well th e first week,
22 after his arrest, I didn't have much chance to see him,


23 if I had tried, because I vias very busy. I probably saw


24 him -- oh, I don't know, six or eight times.


Did hearer tell you tlRt he had been out to Locko/'lOod I


A I don't think he ever told me any such thing26 house?


25







Neither at the time it occurred or since that ti~?


1


2


any time.


G,,"! 0 I


I


3 A


4 Q


He did not.


Did you ever ask him if he had been out to Locb'rood' s


5 house? A I asked him frequently a bout it after the first


6 fev! days.


7 l.~R APIEL: You mean after his arrest? A Yes, afevl days


8 after. his arrest.


9 liR FORD: Did you ever ask him if he had been out to


10 Lockwood's house, is the question.


11 MR APPEL: . Qbj oot to that. The, witness has been asked


12 that question and has answered it.


131m FORD: Ee has not answered it. He has been asked that


14 question, but he has not answered it.


15 THE eQUID': Let, shave anoth er anSVler.


16 A I don,t recall ,mether I ever asked him that question


17 or not. I don't recall wer asking it of him.


18 r.,~R FORD: Isn't it a fact you n6l1er asked him? A I don't


19 knoY! 'J'rh ether I di d or no t.


20 Q. Did you receive a copy of the transcript of the pre-


21 liminary w..amination in JUdge Young's office? A I did not


22 Q You know the one I refer to? A yes, because I h~e


23 Seen it since.


24 Q You have seen both since, on the Lockwood and the


25 Bain rna tter? A I have.


26 Q That was s inc e t his trial l:.egan? A yes.







with Loc k\Vo ttil.


claimed Franklin had come out to his house on the 4th of
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. I
During


They are di fierent.A


Since the trial r..egan? A I won"t say that.


Well, ,~thin the last couple of months? A


Q


Q


Q. Did he tell you that he had been out to the house?


A I don't recall tre. t he wer did. He tol d me Lock\Vood


had been to his office.


Q Well, had you? A yes.


Q Well, ,men did you first learn that? A Right away.


You said first heard and then you said 1 Earned; vhic h do


you mean? 4 Ei ther one.


I ever asked him at all, but he told me.


Q vthat did he tell you? A He told me about his relati on


either the trial or the preparation, this one, mine.


Q Since your indictment? A yes.


Q You never heard before your indictment t mt Lockwood


IJovember, 1911, and that he visited there on Sunday night,


nOVember 26th? A I didn't say that.


Q, Well, di d you ever hear? A ·yes.


Q 'When? A Right a.way.


Q Right away after 'what? A After his arrest.


Q From whom did you h Ear that? A Newspapers.


Q Did you wer ask Franklin at that time if that vas true?


A I think I did; I am not certain.


Q '\W1o \'laS present Ehvm you asked him that? A I don't


know vrh ether I ever asked him wh En arvbody Vlas pr esent, or
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1 Q. How do you recall that you asked him?


2 MR ROGERS: He has answered that bro or th ree times tha t


3 he doesn't remember. That is not fair.


4 1fR IDRD: Yon89..w in the paper that, it vas alleged that Frank


5 lin had been out to Locb/ood's house? A Yes.


6 MR APPBL: He has a lready answered that.


7 MR FORD: He has ansvyered now for the first time.


8 Then, you asked Franklin if t hat ViaS t rne.


9 MR APPEL: lYai t a moment.


10 MR FORD: Well, did you? A I have answered t!at a good


11· many times.


12 Q. Now, I haven't got an answer to it yes or no.


13 A Well, very well. I will give you another one. I don't


14 recall '.vhether I asked speclfically if he had been to Lock


15 wood's house or not.


16 Q. Do you recall whet her you had any infonnation upon


17 that snbj ect other than ne\"{spaper reports? A I talked


18 with Jrr Davis about it, and I talked with various peopl e


19 about it. Various people about it.


20 Q. This charge you thought at t 1Rt time woul d have a


21 serious effect upon th e negotiations whic h you f!!ZY were


22 pending at that time?
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Already asked


Q Refreshing your recol-


Gounsel shouldn't ask ths.t question.in the r scord.


MR. FOFD. Ot, it is a enamel


lectian by these events to which 1 ha,te called. y01.11'


attention, is your ITiemory now refreshed on tne SUbject


\-vtether or not yeu r eoeived any inf or ma t ion s(J"lfJtrltUl'/Jv1'


~ffi. ROGERS. Objected to as argumentative.


and anew'ered and not cross-examination.


MR. APPEL· Fifteen times.


TPE COURT. Objection sustained.


1ffi. FORD. Q Attracting your attention to the fact trat


you did so testify, 1 wi}] ask you if that didn 'tsause you


to ask ~ilr. Frank1in whether it was true that he went OlJt


to 1,0c hrood 's hous e on ~Ioven;'her 4th?


MR • ROGERS. Objected to as not cross-exanination; argu


mentative and already asked and answered.


THE COlffiT. Objection sustained.


MR. FORD. Q Rec2.lling t'ho.t to your mind thct it was im


portant to you, and recalling to your mind tt.e fact that


you had seen that in the paper, does that refresh your


recollection new as to whether you really did receive


th:::.t answer from ;,il". Franklin personal:;' on that matter?


MR • POGEFS. -qe ceive an answer--no'N, if yOlI Honor please,


that assumes, "Receive an answer ll , it ia a;:.;suming that


the witness has declined. 4 or 5 times to say that he


asked him.


MR • FOR D • 1 with dr awit •


MR • POGF.R8. That "vo'Lld have been a nice thir:.g to get
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1 personally on the sUbject of his going to Lockwood's


2 house?


3 A 1 don,t know whether he told me specifically whether


4 be went to Lockwood's house or not, but he told me about


5 his relatic:ns with Lockwood and where Lockwood had seen


6 hin~ and what he was doing on the street.


7 Q That was in regard to Third and Los Angeles street, and


8 Vi i th regar d to Lockwood going to Franklin's off ice and


9 soliciting a bribe? A Going to his office to solicit a


10 bribe, 1 think, on several occas ions.


11 MR. FORD. Q IfJr." Darrow, up untiJ the 14th day of January,


12 1912, the position assumed hy Franklin, as f:n- as you were


13 informed, and as far as you knevl, wat that he, Franklin,


14 was ir:nocent, and that Lockwood had attempted to solicit


15 I a bribe from him, Franklin, isn't that correct?


Q yes. A No.


A Up until the 14th of January?


Q WelJ, th8. twas yeur" understanding on the 28th and 29th


of November) 19117 A My understanding was that he said so,
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yes.


Q yes, that he said so. Now, did you ever know him to
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change that story up until the 14th day of January?


MR. ArT'EL. That i 9 2.irr,flaterial. 1 don,t care whether b.e


ctanged it or not. Tb.er e has been so manychanges, now we


are getting to tre changes--it is imn;aterial whether he 


i'new he had cranged it or not. The actiop of \!r. Fl~ankJ in
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after the comffiission of the alleged offense to change or


fix it up is imnaterial. Mr. Franklin had three or four


differe~t theories up until the time someone got hold of


him and put it on Darrow. That is about the substance of


the whole testimony here, because ~,:r. Franklin, although he


said he had heen seen by two or three parties on ,January


l"'4th, and then he comn~enced to put it on Darrow, yet at the


s arne t in,e he swore r igtt her e in open cour t he never


a:::cused Darrow. He says never in his life he accused him.


MR. FORD. 1 Withdraw that question to save argunent.


TEE COURT. Ques t ion Vi i thdrawn •


MR • FDRD•. Q Novl, let me get you right. You )z-neVl on


NOVelJ'8er 28th and 29th, 1911, that Franklin said th::"t


Lockwood had tried to solicit a bribe from hirr,'? A November


28th and 2S,th? Yes.


Q No';" when W'31'e you iLformed froIT. any source that


Franklin did not claim to have been apuroached by Lockwood


atye~pting to solicit a bribe, if ever'?


MR. APPEL· Objected to as immaterial. What difference


does it m:1.ke if anyone came dovln and told him that'?


Is that evidence? 1 wouldn't hang a yellow dog on such


evidence as thCit, b'.3cause somebody carr,e to 1,:r. Darrow and.


told him Franklin, got money from :i~r. Ford or that he 'vent


and picked Lock-Neod out of the ocean down here and tried


to choke him With a bribe of ~4,OOO, or anyone else, all


those statemer..ts n-ade to him would not make him und-erstan
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1 his situation; wouldn't make him change his own opinion


2 of his OlJffi innocence, his own conscience of his own inno:-


3 Cence. They em ask tim what he did do, that Vlould shew


4 any campI ic i ty in the cr in,e, but as to wha t somebody told


5 him, your Honor, 1 just read a decision that what somebody


6 tOld him is not evidence, it is not cross-examination. The


7 defendant, according to '~:r. Ford, ought to go to '.vork and hale


8 his tongue cut out and his ears choked up so 3.S not to hear


9 anything or say anything after he is suspicioned of having


10 COffllJdtted a crime, for fear if he says something 'be is


11 guilty, and if he don't say aYltybing, having the ability


12 to say it, he is guilty, so by cutting his tongue out the


13 d ef endant could come on the s t::md and say, "Why, 1 didn't


14 hear it bec~use I cr:Jl't hear and 1 can't talk because 1


15 have no tongue." That is about the only protect ion a man


16 has so long as tl1e District Attorney's office is run by i,fr.


17 Ford.


18 THE COURT. 1 think the door to this oross-examir:ation is


19 opened by interrogat ing the witness in chief as to any and


20 all of the conversations that :.:r. Franklin and he had. It is


21 found at page 6050 and to 160. Objection overruled.


26 ~iR. FORD· 1 will ctange it to "by Franklin," instead of


TEE COURT· Let's have it •
T


(tast question read by the reporter. )


T'ardo n H,e, yuur ~Tonor has. not afprehended


the question.


IvT. POGERS.22


23
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25
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1 "any source."


2 ME. APT'EL. Tl-.e witness h=ts not s=tid Franklin told bim


3 anything whatever.


4 THE COURT. Objection sustained.
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1 :M:R FORD: Were you aler infonned by Franklin prior to


under all conditions and circumstances.


wood's house before Lock\vooo. came to Franklin's office?


IJR FORD: Withdraw the question.


A I never was.


Were you wer informed by F.ranklin prior to th e 14th


You said Mr ~ranklin told you that Lockvrood had visit-


to solicit a bribe from him?


Q


Q,


en him, Franklin, at his, Franklin's office. Now, did


Franklin ever tell you that he, Franklin, had visited Lock-


the 14th day of january, that Locbrood did not attempt
,


testimony t mt somebody may have adventured in the court


room. They may ask him, without obj ootion, if they see fit


what Mr Franklin saiH to him; wmt he said to Mr Franklin


lfLR APIEL: lIoV'!, he has answered that several times.


not disposed to admit to be true, we will say, and say,


didn't you 1 earn thus and so; no foundation laid for it at


all. Yon cannot ask a witness vhat he 1 earned about som e


siTR P,OGERS: Now, this style of cross-examination is obj 004;-


ed to, your Honor please, as not c ross- eiCa11lina tion. VIe


do not obj act, as your Honor has suggested, to their asking


what Mr Franklin said to him; what he said to Mr Franklin,


but now they refer to a part 0 f the testimony V',hich we are
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1 when is this going to end? If it isn't going to end


2 tonight, we would like to take an adj ournment until n ex:t, .


3 year. He is asking it time and time over again.


4 THE COURT:


5 it.


It may be you are right. I am doubtful of


6 MR APPEL: Within the last ten minutes, wen, if we have


7 any memory at all, it has been asked, and finally that


8 brought up th e discussion, and we read this B.eshara case.


9 I remember that Deshara case,: ,yourHonor, and thEn we


10 withdrew the objection and the witness was allowed to answer.


THE COURr: Obj action overrul ad.11


12


13


14


15


16


(Last


A lio.
~


JIR FORD:


]JLR FORD:


A Read it, please.


question Jread by th e rfJOrter.)


:z eft, 6 (5 '7 t /. ~ :b-.r
Never at any time?


Now, then, there you are, your Honor.


Now, di d you I earn -- withdraw the quest ion.


17 Did ur Franklin tell you on November 28th, 1911, '<here he


18 got the $4000 that ,-.as taken f rom the person of 'Vlhi te and


19 Lockwooo? A He did not.


20 Did he ever tell you at any time that he had the


21 $4000? A He di d not.


22 Q Did]fir ravis ever tell you a t any time tha t Franklin


23 had th e $4000.


24 :MR APPEL: Wait a minut e. 'l,l.e obj oot to t lRt upon the


25 ground it is incompetent, irrelevant and immaterial, and


26 not cross-examination. He can ask him, your Honor, what







He told me ttat Franklin had once said tmt heAthat?


1vrr Davis said, because this vii tness has al ready testified


what Mr Davis said in answer to llr Franklin's statement,


and several conversations of that kind. He can ask him


what he said, but to put to him exactly, di d he tell you


in. so many words, such and snch a thing, I say it is not


cross-examination, and it is immaterial. Suppose Davis


told him that Franklin says he got the money from a man who


pretended to be from San Francisco or Chicago, a~d describ


ed that man. Vhat difference does it make?


THE COURi': Obj ec tion overruled.


],{ RAPPEL: We ecc ept •


A Vllat is this?


(Last question read by the reporter.)


A I don't recall that he~er said exactly tlat.


J.!R FORD: Did he ever t ell you anyt bing in sUbstanc e like


got tthe mon eJ from som ebody on t of town.


Q Now, when did lvrr Davis tell you t tat?


.UR ROGERS: Just a moment. Let him finish.


UP.. POlID: Pardon me.


A I don,' t know wh eth er he said San Francisco 0 r Chic ag; 0


or v.here, but he said he got it fram somEi)ody out of town,


so Mr Davis to~d me.


Q \'ihen did J,fr :r::avis tell you that? A I think it vas


the early part of January.


Q 19l2? A That is what I think. I wouldn't be certa
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2


as to t he -date.


Q. Th e 14th day of .January? A Yes.


63~


I


3 Q. Was that th e first time you ever lam ed t lat, or heard


4 that, rather, I will say, !'rom any soume? A The first


5 time I ever heard he got it from somebody out 0 f to\VIl?


G Q. yes. A, I don,t recall whether anybody else said that, .
.'


7 to me or not. I don't know vho elsee\Ter said it up to that
'---------


8


9


time.
""-----_............. -


Q Was t hat the first time you ever heard t rat Franklin.
10 had $4000? A I didn't hear that he had.


11


12


13


HR APPEL: I subm.i t he has asked that question, and l;fr Dar


row has explained repeatedly, that on the 28th, in the


afternoon, it ,vas a matter of c amnon notoriety and discus-


14 sion. He said that.


18 Q. Well, you 1m ell that Mr Franklin di <it' t have $4000 of


19 his own money on l1ovember28th? A I didn't suspect him


20 of it.


paper talk.


gossip over and over again from t hat time on.


15


16


17


MR FORD: We will eliminate the newspaper; other than n~s


A I probably heard it as a matter of cammon /1
I
I
J


YOuare <:pite sure he didn't have it, are you? A Well,Q.


I didn't suppose he had it.


Q. Now, di. d it 61 er 0 ceur to you, get ting a t your stat e of


mind, before l[r Davis told you that some out-of-to'wn man


had gilJen Franklin th e money, did the possibility


lin's having $4000 on that day ever occur to you?
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HR APPEL: }Tow,. that is immaterial. That is argumentative. I


~hat difference does it make after the allged commission


of th e offense, they. go and ask him how many different ideas


crept into his mind and how he t h::>ught this and how he


conjured that.


THE COUPJ': I think it i,s going too far.


MR F01ID: WhEn di. d you learn from ur Davis that Frank-


lin had admitted receiving $4000 but said it v~s from some-


body out of town? Why didn't you ask ur Franklin Rbout


it yourself? A I ''IRS afraid 0 f him.


Q. Afraid of him at that time? A Yes sir; longl:efore.


Q Vohen ai d you first become afraid of him? A V ery


soon.


Q. Very soont after when? A After he \vas arrested.
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to this.


along.


bribe but that Franklin had offered the bribe? A No,


A Probably sooner than a


soon.


Q A day, week or a mc)nth 1


I take 3n exception to it in the manner it is asked.


~m. APfEL' Now, your Honor--


MR. ROGERS. 1 am going to take an exception to that


question. 1 v'lill not object 'to .it, you Iliay answer it, but


week, but 1 thought he would be a mighty good n,an to leave


you knew you gave him the money?


A I did not for any reason on that account, not the
T


slightest in the world, but 1 had reason because you TIere


Q TIm'! long after his arrest? A ,1 couldn. t tell. Very


You may answer.


Q Yeu had reason to be afraid of him because of the fact


after me, and would give him his liberty if he viould get me.


r,m. FO'RD. Q It:i t was a. few' days af fer th earl' es t of


Franklin? A Right straight, and 1 knew the other interests


that would be glad to do it, :ind have known it from that tim


f::iCt not con;Tince you that Lockwood was not soliciting a


Q Did you believe the story that he had received r


lot of things were possible, that among others.


Q Well, as soon q.s you heard that he had ~4,OCO, did that


some money from sonie person out of town? A 1 bel:ie ved a


observe y:>u have a double que3t~on there so 1 answer it n
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1 Q, DJ you wish to modify it in any way? A No, it will


2 stand. 'rha t is a good anS'Ner to that ques t ion •


3 Q. When you heard that Frankl in rea] ly had 1~4,p.oO, did you


4 then believe that Lockwood had solicited the bribe?


5 A 1 didn,t kno1.;! "'\That the arrangements was between Franklin


6 and LockNcod and the other people or how such a thing


7 happened to be done in that way, and who was responsible


8 for it, and 1 am not sure yet.


9 Q :.11'. Davis gave you the n::;me of the person frOlY, whom Frar:k-


10 1 in got the money? A He did not.


11 Q Did he say it W2..S John Ruar1' ington? A He did not.


12 w:R APPEL· He just said he didn't say •. '\"Jhat is the use


13 of ar gUing thi 8 n,a tter •


14 MR. FORt. 1 am not boun d by one answer. 1 can as k


15 another oIj the same sUbject.


I~ Vias tho.t in cash?


f ied, 1 believe? A
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MR • APrEL.


THE COUR T.


11;R. APPEL·


TT-U; COURT.


11R. FORD.


adjourn ing:


He :can't-argue his answers in that way.


Do you object to it?


eertainly •


Objection sustained.


l~just want to ask you cr.e Question before


Q You paid :.:1'. uarrington:f:Z500, you testi-


I did.


A 1t Vi 2,8 in cash.


24 Q When? A Either the first of Lecembe1' or v~ry soon


26 Q And from what place did you get the c3.oh? A lion' t


25 after.







1


2


3


you know?


-
Q I am ask ing you. A I got it fro m ;,ir. ~avis who' got it


on n. check fron! me because we were threatened with


4 attachment proceedings by a faker here in town who did


5 attach some money, and we were t~reatened with other


6 attachment proceedings, and the money was drawn out of the


7 bank and he gave me that for that purpose. That is how


8 1 got it. I told ;,11" Earrington that and 1 supposed you


9 knew it.


10


11


12


Q What date? A 1 couldn't tell you.


Q What 1 know is not in evidence, 'Ir. farrow.A I know,


but you wouldn't have to ask me if you knew it .
13 lviR. FOGERS. tTust a moment. Counsel got from nle a book


14 whicb he got as a personal matter on the strength of his


15 going to introduce it in evidence. 1 inquire if he is.


16


17


18


MR. FORD. I intend to at the proper time.


MR. POGERS.
u


the time now?Isn t proper


MR • FORD. I will introduc e it at my ovvn free convenience.


19 MR. ROGERS. Wi]l you do it tomorrow? Shall 1 bring the


20 book back?


21 UR. FORD. Yes, bring the book back. Thank you for your


22 courtesy.


23 UR. APPEL. J\lay we aek a question to see if 7:e _want to have


24 our other witnesses tere tomorrow?


26 (Jury aclr"oniohed. 'Recess until August 2, 1912, at 10 A .ff


25 (Discuss ion. )
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stood. 1 don't think that it violated the spirit of the


to state before court convenes, the court probably noticed


some noncommi~al reply. 1 said, "Now, remember, there is


George, how did you get along after 1 left?" and he made


I
AM .1


I


!


I


I
I


1 said "Well, ,


1 had been


Jury called;


B E H M,


May it please the Court, 1 would like


GEORGE


Behm there and 1 spoke to him.-,i ....
1Yu •


WEDNESDAY, JUNE 19, 1912; 10 o'clock


MR. FREDERICKS.


Defendant in court with counsel;


all present. Ca~e resumed.


THE COURT. Are you ready to proceed?


MR. DARROW. Yes.


on the stand for further cross-examination.


1 left the court room yesterday evening.


ing 1 saw


suffering all day with a stiff cord in my neck and 1 went


out of here and went down to a physician and went home


after 1 got through there, and was not here when an order


was made in regard to this witness, and 1 am afraid that


unknowingly and unwi ttingly 1 have disobeyed that order,


and 1 would like to state the order was, as 1 understand


it, that this witness should not talk to anyone while he


was on the stand, and 1 would like to say to the court just


what conversation 1 had with him so that it will be under-


order. The paper 1 read this morning didn't contain any


refer ence to it, and when 1 came into the off ice this morn-
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26 only one rule to follow on cross-exarr.ination when


I~itness and that is to try and remember exactly what
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1 happened; don't bother whether your testimony hurts one


2 side or the other; and don't bother about what you have


3 said in your direct testimony; don't try to think about


4 that; just try to think about what happened and tell it


5 that way. n


6 THE COURT. No objection to such an admonition being given


7 to the witness in open co~rt.


8 MR. DARROW. 1 don't want to make any point on it.


9 MR. FREDERICKS. Mr. Ford carne in a little while afterwards


10 and asked me if 1 had seen the Examiner, seen that article.


11 1 looked at it--


12 MR •DARROW • 1 don't want to make any point on it.


13 THE COURT· 1 think perhaps we all exaggerate the incident,


14 perhaps.


15 MR. FREDERICKS· 1 didn't know anything about it, 1 was


16 more interested in getting the kinks out of n~ neck.


17 MR. DARBOW. Q. Mr. Behm, did you talk to anybody else


A 1 was with


A No, sir.besides :.r:-. Fredericks?


Q Was you With M:-. Harrington last night?


Mr. Harrington; didn't talk anything about the casei'


Q Sullivan? A 1 didn't see anything of Sullivan.


Q You know a man named Bitt inger? A No, 1 don't know him


Q Well, if you haven't been talking about it you have


been thi~king about °i t son,e, 1 suppose? A Yes, sir.


Q You stated yesterday, 1 call your attention to page


2305, the following question was asked by [.ir. Frederick
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1 "Q--Now, at the time you were served with this citation


2 requiring you to answer certain questions, state whether


3 or not there was handed to you a list of those questions.


4 A--There was." Tbis is the citation, is it? A Yes, sir.


5 Q You made that answer yesterday, didn't you? A I saw


6 it.


7 Q NoW, the next day after asking you whether you had a


8 conversation with Mr. Davis and myself, this question was


9 asked: "Q--What was the conversation? A--W ell, the con-


10 versation was how 1 was to answer thea e ques tions. " That


11 is right, isn't it? Do you want to look at it?


12 T}m COURT· Do you want to look at the transcript?


13 MR. FREDERICKS· I suppose the wi tnessdoes not understand,


14 "Is that right?", or, "Isn,t that what you testified to."


15 MR. DARROW. I am willing to have anybody assist me and if


16 it is not plain I will rrake it plain. What 1 mean is,


17 that is what you answered yesterday, is it?
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A Well, I understand this question was asked of me, did I


s~ I told refused to --.
1m DARROW: I will see if I can make it plain to you, and


if I don't, ~y, just tell me. You said yesterd~ that


when you refused to answer a citation was served on you


VJhich contained a list of questions and thi s is the cita


tion, d.id you not? A That is the citation, yes.


Q And that is right, isn.t it? A That is what you told


me; refuse to mswer.


Q Just (,'.IlS\"ler the qu estion.


THE COURI': Yes, just answer the question and we will get


alo1"l.g bet t er.


lfR DARROW': I do not want to get you ne:f\rous about it, but


just a'nswer the question. A Yes.


Q That is right ,isn't it?, A That is v,hat you told me,


not to answer.


Q I have not got to that yet. But, the citation was


served on you mid this is a copy 0 f th e qu €Stions con


tained in it; is that right? A Yes sir.


Q That is \vhat you swore to yesterday? A yes sir.


Q And then you said that Mr Davis and I met you that


eveniqs? A yes si r.


Q, And you \vere asked what was the conversation and you


answered, "Well, the conversation 'was. how I was t.o anS\'Ter


these questions". That is right, too, isn't it? A Yes.


Q And that, of course, you mean these questions contai
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i


Q, You said I woul.d ask you a questi on -- Mr Davis \'VOuld


ask you the questions, rather, and I would tell you how


to answer, and those Viere the questions contained in thi s


citation. That is -what you said yesterd~r, isn't it?


A That is wh at you told me that night.


Q, And those were the questions contained in the citation?


A yes sir.


Q, Yes; that is what you answered yesterday, and that is ~,


true, isn't it, as you understand it now? A That is


what you t old me.


Q, How? A That is what you told me, not to answer the


questions. I don,t understand the question.


Q, I am talking about the questions in the citation.


1 in this citation? A yes sir.


2 . Q, And egain on pege2308, ~t the bottom c:f the page, Mr


3 Fredericks asks: "Q -- All right. Now, if I c an help a


4 little, don't use the expression 'They drille1 me', but


5 say what they s aid, if you remember; th at is, mat they did


6 and who did it, as near as you can. A --" -- this is


7 your answer "A -- 1[r Davrs would ask me the qu estions


8 and Mr Darrow would tell me how to answer. Q, -- By 'questio '


9 you l'efer to the questions h ere in th e citation? A -- In


10 the citation." That was your answer yesterday ,and that


11 is your answer today, isn't it? A (No response.)


12 Q If you don,t understand it, let us understand it.


13 A I do not tmderstand it.
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A On the citation.


Q, Now, last night, ~hen I was cross-examining you, refer-.
ring+to page 235'7, I ,asked the following question, refer-


ring to the conversation with Mr Davis and myself, reading


from the top of page 235'7: "Q, -- How, I am speaking of the


time you went before the grand jury the first time. A--


The first time? Q, -- Yes, t\nd there itv-ss agreed you


should refuse to answer? A -- Yes si r.


Q -- Which you did? A --yes sir. Q --And that was


the matter vre were settling that nigh~, wasn't it? A--


Yes sir. Q, -- Then, they asked you some questions after


that evening, before you went before the grand jury? A--


Yes, they asked me questions." That \~}as your testimony


yesterday, \~sn't it? A yes sir.


Q, And that is correct, isn't it? A That is ·correct.


Q, These qu estions were asked you the nigh t ~fore you


went before the grand jury the last time? A yes si r.


UR FORD: You said "the 1 est time."


UR DARRo'\~r: The last time, as I understand it.


llRFREDERICKS: I thought youwere asking about the first


time.


lrR nARROW: The first time he went before the grand jury


he was instructed no t to answer, oocording to his testimony


1m FREDERICKS: You say, "}Tow, I am speaking of the time


you v{ent before the grand jury the first time", and I


assumed that is wh at all these questions were about, the







time he went the first time.


lJR DARHOW: You may b e right about that.


Q, These instructions where Hr Scott and l[r Ford and lEr


Davis and myself were present --


UR FORD: I VR:\S not lIl'esent; I beg your pardon.


2384


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


·17


18


19


20


21


22


23


24


25


26


1 -----------:.-----------------...llLI







2385


long were we together? A--l should judge we were together


Q--Would you say longer or shorter? A--lt might have been


Q--Wha twas


Now, again, "The


Q--An hour or so? A--Yes.


ten minutes longer or five minutes shorter.


about an hour or such a matter.


that was the sUbj ec tof the tal k. n


next page--2358, excuse me .• Now, 1 am referring to the


time when MIo Davis and 1 were present with you: llQ--How


the sUbject of discussion? A--The sUbject was that 1 shoul


refuse to answer the question that was concerned with the


case and 1 having to ask McManigal to change.his testimony,


you mean? A--Yes, tb.at was the meaning. II That is what


you said yesterday? A Yes, sir.


Q That is still true, isn't it? A That is what you


advised me to do, told me to do.


subject of the talk there was that you should refuse to


answer the questions con cerning your asking McManigal to


change his testimony, is that it? A--Yes, sir. Q--That is,


Mr. Davis and 1 told you to refuse to answer, is that what I
I


Q What? (Last answer read by the reporter. )


Q Now, again on the same page: llThat evening in the pre


1 S.:...:CC.:...:IW.:...:U:.:...:d.:...:by.:...:,':"':':"':':"':':"':':"':':"'::":':":":..-JlU
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ence of Mr. navis you say you were told to refuse to answer


on the sUbject, referring to the subject whether you asked


McManigal to change his tes timony? A--Yes, sir." That ie


right too? A Yes.o


Q "Q--Yes, that whenever that sUbject came up you would


say you refuse to answer? A--You told me 1 should refuse


to answer." That is corr ect, too? A Yes.


Q Again on page 2362, yesterday you made the following


answers to the following questions, did you not: "Q--l am


going to ask you about a question youhave been asked about


whether you aske d Mr. McManigal to change his tee timony?


Now, that is the question you say we told you to refuse to


answer, is it? A--Yes, sir." Now, you are' getting


it, that is correct, isn 1 t it? That is your answer?


Aves, sir.


Q You said that five or six times and that is a fact, of


course, as you understand it, isn't it? A That is a fact,


you told me not to answer those questions.


Q And refuse to answer? A And refuse to answer.


Q Now, 1 asked you last night whether there were any other


questions that we told you to refuse to answer? Were


there? 1 asked you several times and you were thinking


about it and you had another night to think about it, do.


you think of any more?' A 1 told you when we was in the


room there that Davis, you and IT-and Davis would bring


up a q~astion, then you would interfere and both of you w s


I, ~ U~~
---------------'.:.:-.'-------.......-_~
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wrangling between each other ani you was both talking and


if 1 undertook to say anything you would shut me up and you


had me confused all the time.


Q Now, you said--now, answer this question--your Whole I
recollection of that evening is confused, is it? A Well,n


was fresher in my mind at that time before 1 would go to


the grand jury than it is now.


Q It isn 1 t very fresh now as to what we said or what you
then


said, is that right? A It is fresher 1\ than \i t is now.


Q Can you think of any other question that we told you to


11 r efus e to answer? Can you tell any other quee tion no\'" with


12 all the time you have had to think of it, if so, start.


13 A Well, you told me all the way through to refuse to answa:'


14 any question that he may ask me about McManigal changing


15 his testimony.
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2 want to get impatient with you, I don't mean to. Now,-


3 let's c all that one settled. .A You are t ryi~ to get me


4 into s om ething


5 Q You are not refusing to answer those questions? A I


6 ain 'tr efusing if I lmOVl the qu estion.


7 That at the dispute betvteen you and th e gentlemen --


8 Q If you don't understand it, tell me. A I can't just


9 bring up one subj ect. of your a rgument and explain it out


10 here to you what you said because you was very high-temper-


11 ei; you lost control of yourself; you "..ras jumping on me


12 all the time about thing s I didn't know anything about.


13 God, you W' ent at me like a wild man.


14 Q '\that? A What I yes.


15


16


17


MR DARROW: I ask that the witn ESS be instructed --


A .rust ke~uiet YOUrSelf'. You abused me a'1lful.
. --- ~


TEE COURr: lIr.r Behm, 'there is no call --


181m DARROW: v./hat did I say


19 THE COURT: .rust a moment. Ur Behm, if you will try to


20 confine your mind tp the qu estion that is pr esented to you


21 and remember you have just as much right sitting there in


22 that vri tn ESS stand as the c oun sel has at the table or as


23 I have here. You have the right to have all the time you


24 need. Don 1 t allow yourself to be confused, and if any


25


26


question is asked you, if you cannot remember, answer


just as ]l!I'fectly and simply as po ssible, without going


1 ---:.-..-~_ ____'lilL.I
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1 any further detail) and you will~et along all right.


2 A I can't remember every sUbject in the room that I can.
3 6Cplain to him out here.


4 1m D ARROW: Now) 1,rr. Eellm) let me ask you a plain) simple


5 question. Do you remember any other matter upon which


6 we told you to refuse to answer?


7 l![R FREDERICKS: Is it understood which conversation this


8 was) the first or second one?


9 {,fR DARROW: At the. conversation Hr Davis and I were


10 present.


11 MR FRFJ)ERICKS: Is this in regard to the first time he


12 went before, or thesecond time he Vlent before.


13 lirR DARROW: Don't you know to which I refer? A The


14 second time.


15 Q, Do you r eme:m.ber any other matt.er upon v.hich we asked


16 you to refus ed to testify; if you don't) s a({ you don't,


17 end that will end it. If you do) give it to us.


18 A You tol d me to refuse to any question may ask that con-


cerned \yi th th e case of my having ]'fcUanigal Change his


testimony) anything that you told me to tell him.


19


20


21 Q Now) Hr Eehm, you have said that over and over again.


22 Do youreme.mber any other sUbject upon which we told you to


23 refuse to ans\ver besides the one you have already stated?


24 Now, if you don't) vhy) say so. A I don't can't bring


25 it to mind now.


26Q And you had a good long time to think of it, haven't
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1 you? A yes sir.


2 Q, Thought of it, even ,since you Ie ft the witness stand.
3 last night, haven't you? A },.{ore or less.


4 Q, Do you remember· any question the. t aD¥body instructed


5 you to lie about? If so, vhat was it? EitherllrDavos or


6 I instructed you to tell an untruth about it?
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MR. FREDF;:RICKS. What was that question? liDo you remember


any question?"


(Question read.')'


BY MR. DAHROW. Q .If so, what was the question? A 1


cannot bring anything out now.


Q You cannot? A Only you told me to deny everything.


Q Told you to deny everyth1ng, what do you mean by that?


~ Deny everything that you told me about what 1 said to


McManigal.


Q What you said at least twenty-five times is we told you


to refuse to answer on everything that you said to McManigal


isn't that it?


MR. FORD. We object to that onthe ground it is argumenta-


tive, and it is not true, the witness has answered here


tirre and again what he was told was to refuse to answer


what was told between him and Or tie McManigal.


MR. ROGERS. We take an exception to the attempt of counsel


to put words inthe witness's mouth by a man who last night


said he would not obey the order of the court not to talk


to him.


THE COURT· Let me correct you, Mr. Rogers. 1 didn't under


stand Mr. Ford to say he would not obey the order of the


court.


MR. APPEL. The def ena e under stand 6 tha t •


MR • ROGERS. The recor d so shows it.


MR. FORD. The point before the court is an objection 1
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am making before the court, that is that this witness has


testified over and over again, reiterated this morning,


that the questions which counsel had instructed him at


that time to refuse. to answer were as far as the ques tions


between himself and Ortie McManigal.


MR. ROGERS. What is the use of asking questions of the


witness when counsel puts wQrds in his mouth?


MR. FORD. 1 am making my objection.


MR. ROGERS. It is absolutely unprofessional, and we take


an exception to his remarks.


MR. FORD. 1 am not taking professional or ethics from you.


THE COURT. Now, gentlemen--


MR. ROGERS. 1 am addressing the court, and 1 am taking an


exception to his remarks.


THE COURT. Mr. Ford, have you finished with your objection?


MR. FORD. 1 was interrupted several times, 1 want to at


tract your Honor's attention to the transcript.


THE COURT. Have you stated your objection?


Iffi. FORD. 1 have not, your Honor.


THE COURT. Then, state it.


MR. FORD. The witness on this question, on page 2357-


MR. APPEL. We object to his arguing anything until he


states his objection, he says he has not stated it.


MR. FORD. 1 do objec t to the ques tion upon the ground it


is argumentative and it does not state the facts.


THE COURT. IS that your objection?
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MR. FORD. That is, your Honor.


THE COURT. All right, objection overruled.


MR. ROGERS. We take an exception and characterize as


misconduct the attempt of counsel to put words in the


witness IS mouth and for the sole purpose and object of


the witness being informed as to how he should answer the


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


question. 1 understand what Mr. Ford::said he would do,







we are perfectly willing to go befor e the jury, as far as


the arguments are concerned, we have no objection to that


going before the jury, if they are of any material benefit


to the jury, but tbey are not.
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1 is not a matter for the jury here to hear and it is not


2 considered a part of the trial, as 1 understand it.


3 THE COURT. It is" not.


4 MR. APPEL. Then 1 understand that matter is to be deemed


5 to be excluded from the consideration of the jury?


6 MR. FORD. No, the argument and instruction to the witness
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THE COURT: Precisely.


THE COURI.': I think that vlOuld be an entirely proper Viay


your Honor. Of course,we reserve any and all ecceptions


•Here is the idea, your Honor, for our guidance,


for inst",nce, in case the argument, the matter is in the


transcript and it is a matter the jury should not know any


thing about and we do not want to transgress any order of


the court about the matter at all; that is the only reason


I say it is not to be deemed a part of the trial.


l!R DARROW: Referring c;gain to your answer of yesterday,


the following question Vias asked you and the follovving


answers given, were they not? On pege 2362:


}!R APIEL: All right. Then, we understand it, now.


to the ground taken by the court in ex::cluding the matter


from th e consideration ar the jury.


THE COURI': Let us have Mr Darrow's question now.


to do. The jury was excused, 'lJ'>ith the consent of both


parties, end to now bring up parts of what occurred with


out their seeing it all, I regard it as being improper.


TEE COURT: Now, Hr Darrow's qu estion.


1,fR APPEL: we understand now, the position of the court,


1m D ARROW: If your Honor pI rese, I will strik~ it out


for the purpose of getting this recor:l~d right.


TEE COU~1T: All right.


MR APffiL:


IfR APPEL: We wanted to knwv/ so that we could .guide ourselves


in arguing this morning --


1 ---:....- --lLJ
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1 "Q--l am going to ask you about the quee tion 1 have been


2 talking about, whether you asked M~ McManigal to change


3 his testimony. Now, that is the question you say we told


4 I you to r efus e to an~wer, is it? A Yes, 6i r • Now you ax e


5 getting at it. Q Yes. Now, what other quee tiona were


6 you told to answer or not answer in- that case that evening?.
7 A Well, there was questions .that you--that was asked nie


8 ther e that 1 should refuse to answer before the grand jury,


9 that you told me that anything that 1 told you to ask Mc-


10 ~~nigal to ask him to change his testimony 1 should


11 not answer that, 1 should say, 'I refuee to answer that


ques tion 1 • "


A Yes, sir.


You stated that yesterday, didn't you?


14 Q
I


15 i
I


16 I


17 1


181


19
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21
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That is true, isn't it? A (No response.)
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1 Q You '.vere told to refuse to answer any question concern-


2 ing any retion on your part or anybody' s, to chang e Me


3 Uanige.l' s testimoIly, weren't you? A yeS si r.


4 Q And that is e.ll .you VI ere told about th at subj ec t, was


5 it not? A yes sir.


6 Q Well, noVl, tell me, was t here any qu esti on read to you


7 or asked of you upon vJhich YQu were asked to tell something


8 which was not true; if so, what was it? A You told me to


9 deny the truth.


10 On what subj ect? A On th e subj ect of ucManigal --


11 of changing histestimony.


12 Q Haven't' you said to this jury, to make it mOderate,


13 haven't you said to this jury just now and at least a


14 dozen or 20 times, that we told you to refuse to answer


15 the questions, to refuse to e.nswer? A (lTo respen se.)


16 Q Can't you answer that? Haven't you just now stated


17 to this jury, ahd haven't you stated it at least a dozen


18 times to this jury, vhat we told you was to refuse to


19 answer th es e questions? A I certainly did.'


20 Q That is what we told you, isn't it? A To refuse


21 to answer these questions that was before the grand jury.


22 Yes; and that is all ~~ told you, isn't it? A (No


23 response. )


24 Q Now, who told you to testify we told you to deny it?


25 A \~ told me?


26 Yes; who told you to say any such thing? A VThy, yo


!
1__, -----"S:L!Ci!:.!..!UI:!:!:!Hii£!;!:d.£b.lLv .£.lL.£.lL.!::.!..!.l!:Y~uw
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to1td me.


Q If you don't understand the difference, tell us so.


A You told me to lie about it.


Q Mr Behm, do you mean by saying we told you to refuse


to answer questions that meant you should lie about it?


A' You meant I should lie about it, yes.


Q :By that statement? A yes sir.


Q That is the way you took it, was it? A That is the


way I took it -- to underste~d you.


Q And youYJent in there prepared to lie, did you?..
A As you told me to 0'


Q On the stand now? A No.


Q You have stated that vmat 'we told you to say was to re-


fuse to answer it, haven't you? A (No response.)


Q Any doubt about that, Ur Behm? A (no respons eo)


Q, :Mr Behm, can't you understand the difference between


being told that you should refuse to answer a question e.nd


being told you should lie about it, or do you underste~d


the differenc e? A You told me to lie about it.


Q },fr Behm, you have tol d this jury at least 12 or 15


times vmat we told you Yf as to refuse to answer the qu as


tion, didn't you? A You told me to lie about it.


HR FOBD: we obj ec t tot bat as argument ative.


.1':"R DARROW: That is what you mean by refusing to answer
I


the question, isn't it? A You told me to swear to false--I


that would be false. I
I
i
i
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1 now ask that


lAR. FORD.' We think it is an answer.


MR. DARROW. We have got all he has told.


THE COURT. That is not an answer.


instructed to answer the question.


MR. DARROW. 1 ask to have that stricken out and the witness'


A Under his instructions.


THE COURT. Read the question.


(Ques tion read. )


THE COURT. What is the answ~r?


MR. DARROW. 1 know it is not, and 1 cannot go over this


the witness be instructed to answer the questions, your


Honor.


MR. FORD. 1 think that is an answer.


by the court to answer the question yes or no.


THE COURT. 1 am about to do it if counsel will give me a


over and over.


THE COURT. Mr. Darrow, 1 am attending to this the best I


can. That is not an answer to the question, Mr. Behm.


Your answer should be yes or no.


MR. FREDERICKS. I think the witness should be instructed


chance, 1 am about to instruct the wi tness his answer to


that question should be yes or no, and then he has a


chance to make any explanation he desires to make. Now,


read the question.


(Ques tion read.)


26 AYes, sir.


i BY MR. DARROW. Q Now, did you go in there prepared to
1 ~S(.!11'w.lliln.llied!.",Lb+_v~~.,6,!.1!.!.ld::lll.L.....tr
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1 lie on any other sUbject.


2 MR. FREDERICKS. Any other sUbject than what, may it


3· please the Court?·


4 THE COURT. 1 don't. understand the question, ~. Darrow.


5 MR. APPEL. He ie talking about one sUbject.


6 THE COURT. 1 want to be sure--


7 MR. FREDERICKS. Why not let.~. Darrow do his own explain


8 ing? It seems to me one counsel is sufficient.


9 MR • APPEL. Why, because we think we have a right to show


the question is correct, here we are talking about one


sUbject •.


taking an hour. to argue it.


question 1 asked, 1 do not recall it exactly.


(Last twQ questions read.)


1 do not understandA


Now, will you read the


It is so simple to explain it without


1 do not see through that.


~. Witness, do you understand what subject ie


~. Darrow has the floor.


What 1 am referring to is the sUbject of ~.


A


No, 1 do not.


The sUbject of ~. McManigal changing hie


mony.


THE COURT.;


MR. DARROW.


MR. DARROW oQ Do you understand it?


THE COURT.


Q What?


A


MR. FREDERICKS.


McManigal changing his tes timony •


it.


referred to?
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1 Q Well, let's see if 1 can make you see through it. When


2 you went in there did you intend to lie about anything else


3 excepting tIlr. McMarligal changing his tea timony? You have


4 explained that to us? A What is that questiont (Ques-


5 tion read.) No.


6 Q ROW? A 1 did not intend to lie about anything only


7 him changing his testimony. •


8 Q You didn't intend to lie about anything else, you had


9 no instructions about anything else not to answer, even, did


J 10 you? A What is that quee tion again?


11 (Ques tion read.)


12 Q You had no ins tructions, even, not to answer abou t any


13 other subject, had you? A· Not as 1 know of.


14 Q And about the rest you were about--we went over these


15 questions and you were told to tell the truth, weren 1 t


16 you, about the o'ther rna tters, now? A 1 didn't know of


17 any other 'matters, any other, only just-~


18 Q What? A 1 cannot br ing up anything, 1~r. Darrow--aJ 1


19 thea e things.


20 Q What is that answer, please?


21 memory bad? A Is my what?


(Answer read.) Is your


22 Q Is your memory poor? A Not very.


Q Well, then, why cannot you answer that question:upon all


the other SUbjects excepting this one we have been talking


about you intended to tell the' truth and were told to


23


24


25


26 tell the truth, weren 't you? A No, 1 was not told to
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1 the truth.


2 Q You were not? A Not all the way through.


3 Q 1 say, upon alI the other SUbjects excepting this one we


4 have been talking about? A 1 don't understand what you


5 mean.


6 Q You don't understand it--well, you intended to tell the


7 truth, didn't you? A Only.as 1 was instructed to tell.·


8 Q Now, did you unders tand my ques tion, Mr. Behm, if you don'


9 1 will try to make it simpler if 1 can. You understand my


10 ques tion? A No, 1 don't.


11 Q, Upon every other SUbject excepting the one you have


12 been talking of concerning McManigal changing his testimony,


13 you intended to tell the truth when you went into the grand


14 jury room, didn't you? A Yes, sir.


15 Q And nobody told you to tell anything else upon any other


16 SUbject, did they? A Outside of the SUbject that McManigal I
17 change his tes timony • I
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was wroI\g. You tol d me it woul d be all right to go


told them I didn't \vant to be catched here in telling that


A Well I,


A Well, like anything th tWhat things were those?


No, to anybody, either lvrr Davis 0 r me?


Did you obj ect to it at all? A To you?


th ese stories.


Q,


Q


yes.


Q Did you make any protest or obj ection when you say


you told a lie about it? A Well, I was instructed to tell


Q, We have heard of that so much we won't go back to it.


Did you tell th e truth upon all th e other subj ects, or


don't you know? A As near as I remember I did.


thrOl~hj told me what you told me to.


Q And that ,,~s about HcUanigal changing his testimony,


""hat we have already talked about? A on that SUbject.


Q. .And you say upon all the rest you told the truth ex-


actly? A There is things you told me to tell the truth,


Q, Did you make any protest about telling a lie to the


grand juIY'?


liR FREDEHICKS: I suppose counsel should say when.


HR DARROW: .At any time. Did you object to it at G'ny time?


A What was that question?


(Last question read by th e reporter. )


A Only as I was told to lie about it.


Q. Did you find any fault about your telling a lie


about it? A Did I find what?
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1 didn't concern the case.


2 What things did we tell you to tell the truth'arJout?
.


3 A . Oh, .~iving them my


4 that.


where I lived and the' like of


A He told m


5 Q, Was there anythihg said, to come back to it once more,


6 upon 'Hhich you intended to tell anythin.g else or tell any-


7 thing else excepting the. question of :Mc Manigal changing


8 his testimol~ that you have talked about? You have already


9 s aid there vJasn't ~nything else, haven't you? Now, do you


10 vant to change that answer? A Not as I remember.


11 A JUROR: Your Honor, may I ask a qu estion?


12 THE COURI.': yes.


13 THE JUP.QR: Someone has referred to th e probabl e fac t tte. t


14 the witness doesn't understand English very well. I want


15 to ask him a question.


16 TEE COURI.': You may.


17 TEE JUROR: I am not really certain whether he does. 'What


18 do you understand by the difference between efusing to


19 answer a qu €Stion, and denying arwthing? A Well, he told


20 to deny these different questions being asked to me and


21 those questions he is already referring to is not th e same


22 questions that was asked before the grand jury \..hen I~nt


23 there the second time, ?l tog ether.


24 THE JUROR: You haven't answered my qu €Stion. Explain what


25 you mean; \mat you underst and by the differenc e between


26 refusing to answer a question and denying?
I
I s,,,(IW U!d by, :----.:'---'1-1
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1 deny it.


2 TEE .TunOR: What is the differenc e between denying and re-


3 fusing to answer?" A Well) the question he told me to re


4 fL1se to ans\ver \'J8S before the grand jury the first time,


5 and "mat he told me to deny was the second time.


6 UR DARROW: The juror care to ask anything further?


7 Were you born in this count ty? A Yes sir.


8 Q, 'Whereabouts? A Bloomvill~, Ohio.


9 Q, And you went to school? A A Ii t.tle whil e, not much.


10 Q, How long? A About two years.


11 Q, Read the newspapers, do you? A I do frequently, yes.


12 Q, Can you read them readily? A I read them som e.


13 Q, And write? A I can Vlri tee


14 Q, Answer up so \ve can h ear. A Yes, I can wri tee


15 Q, Can you read the ordinary stuff in the newspaper?


16 A yes, right straight through.


17 Q You understend it? A Pretty well.


18 Q How long did you go to school? A Pbout 2 years, I


19 sai d.


20 Q Well, now, how old were you 1,'ch en you 1e ft ::chool?


21 A About 12 years old) or such a matter.


22 Q And \mat were your people; fanners, were they? A Hy


23 father was a blackg,mith.


24 Q lind what di d you work at ~.fter that) after you wlent to


25 school? A I worked in th e shop <Sf my fath er for a v,hile.


26Q Your father read? A He read some, not much; not to
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though. '


Q Th ere was a family of you chil dren? A Fem.ily 0 f us)


yes.


Q, All Ylent to oohool? A Hore or less.


Q. Had p ape rs and books? A yeS •


Q. And you grew up and became a :Bi reman and th en an engi-


neer) didn't you? A yes si1'.


Q. How long have you 'b een a locomotive engineer? A About


22 years.


Q. How long were you a fireman before that? A About 7


years.


Q. Well) you have to know how to read to be a fireman


and a locomoti~e engineer? A yes sir.
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4 train was coming your way? A Yes, sir.


5 Q You have to understand them? A Yes, sir.


6 Q Takes considerable degree of understanding to be an


7 engineer, doesn't it? A YeSa, si r •


8 Q You have been all your life as a man, pretty near, as


9 fir eman and engineer? A yes, sir.


10 Q How old are you now? A 52 years old.


11 Q You see any reason why you don't understand these


'Read the rule book and a good deal besides that? A Also.


Have to. knoW' how to read the orders? A Yes, sir.


1


2


3


Q


Q


Q
.


Or you might try to use the track the same time another


I
I


12 questions that 1 am ask ing you? A As 1 said before, the


13 question the first time 1 went before the grand jury and


14 t he second time are different. You dr illed me on the firs t I
15 time • I
16 Q You run a passenger or a freight? A Run a passenger at


17 the pr esent time.


18 QHow long you been running a passenger train? A About


19 three years.


you are promoted? A yes, sir.


Q When did you last take a civil service examination?


A When 1 was promoted?


Q Been pr omoted ? A Yes.


Q Had to undergo an examination, didn't you? A Yes, sir.


Q Youtook what is a regular civil service examination and


20


21


22


23


24


25


26
Q How long ago, three years? A About 22 years ago







A On the1


2


Q


Q


What were youexamined in?


flave to wr i te put your answers? A


... Aum. Cea2ty4091
time card. .


No, questions


3 was as ked us •


4 Q You have taken a· good many civil service examinations


5 before that? A No, we don't take no civil service.


6 Q Where does your passenger train run from? A Betwem


7 Milwaukee and La CroBse.


8 Q Local? A Through passenger.


9 Q Now, do you see any reason why you cannot understand what


10 1 asked you, as you said? A Now, Mr. Darrow, those queB-


11 tions--


couldn't understand all that talk.


you cannot understand the questions 1 ask you here?


only just--


Do you see any reason whyQ . That is not it, Mr. Behm.


A 1 am,
trying to urrlerstand them but as to what you and Mr. Darrow, I
--or you and :IIr. Davis said there all the time in there 1


I


I
Q You can't under stand that? A All that talk. I


I
Q You can't remember, is that it? A Not all of that, no, I


12


13


14


15


16


17


18


19
20 Q Do you see any reason why you cannot understand these


21 questions 1 am asking you now? A You have got ~vo different


22 class of questions there. You told me what 1 say before


23 the grand jury and refuae--


24 Q Just a moment. That is not the question that 1 am ask


25 ing you now. When 1 want that 1 \'Vi} I ask you fori t. The


26 questions 1 ask you here are simple, aren't they? A


iI_. ---:. --'!!J
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1 be if 1 under stood th em.


2 Q P.robably that is true, but aren't they simple enough


3 for you to understand? Well, now to come back to the


4 grand jury the second time you went in there, referring to


5 page 84 of the testimony before the grand j1..1ry at the


6 bottom of the page. You were asked a question, "You had


7 no expectation of getting hi~ to testify for the defense,"


8 referr ing to McManigal, and you answered, "That ljas nothing


9 to do with the case: of having him change his testimony.


10 That quee tion was asked you and that was your answer.


11 MR. FREDERICKS. Your Honor, may it please, 1 think that


12 the record should show that counsel is interrogating the


13 witness about testimony he gave on August 3rd before the


14 gr and jury.


15 MR. FORD· And exhibit 24 mar ked for identification.


16 MR. DARROW. That is what 1 am doing- That questions was


17 asked and that answer was given, wasn't it: "Q--You had


18 no expectation of getting him to testify for the defense,"


19 referting to McManigal, and did you answer'"Ehat has nothing


20 to do With the case of having him change his testimony."


21 1s that right? A That is one of the answers, yes.


22 Q That as you understood was a~cording to our instruc


23 tions, was it? A Yes, sir.


24 Q Refuse to answer, that is \'1hy you made it? A +n that·


25 way, yes.


26 Q HoVl long--now, did we ever ins truct you to answer it







.
am not going into it much, but 1 just want to make one


answer them kind of qu es tions •


wi th this tes timony. to your vis it to me in Chicago, 1


.
Now, Mr. Behm, referring back a minute in connection


2411l
to I


I


That is the way you instructed meAany other way?


Q


1


2


3


4


5


6 reference to it. In the room. was Mrs. McManigal, Mr. Har ...


7 rington and yourself and myself, ~s you say, is that right,


8 and Mr. McManigal, Senior? A tes.
9 Q That is r 19h t, is it? A Yes.


10 Q We were all sitting together there? A yes.


n· THE COUR T.· Before you go into that, Mr. ~arrow, we wi 11 tale


12 a recess for five minutes, bearing in mind the admonition,


13 gentlemen of the jury.
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1 ( Af t err ec es s. )


2 THE COUR[': You may proceed, gentlemen.


3 (Last three qu~stions and answers read by th e rep:>rter.)


4 MR DARROW: Did Urs.McManigal do e.ny talking? A no sir.


5 Q. Jrr Harrington say anything? A No sir.


6 Q. Did you say anything? A I said a few words, yes, in


7 answer to your questions.


8 Q. Did ]IcHanigal,Sr., say anything? A No sir.


9 Q. So I did all th e talking t hat was done; is t hat right?


10 A yes sir.


n Q. Can you remember a word that Mrs :Mcanigal said?


12 A Only as an introduction to you.


13 Q. That is the only words you remember? A About that,


14 yes.


15 Q. What? A She might have said something.


16 Q. Do you remember anything? A I don't remember any-


17 thing, no.


18 Q. Do you remember a word that :Mr Harrington said? A I


19 don't remember anything. He didn't talk to me at all that


20 I know of.


21 Q. He was t here in the room? A Sure, I was there.


22 Q. What was he <bing <)


23 MR FREDERICKS: The vdtness didn't understro~d the question.


24 fIR FORD: He said "I was there".


25 UR DARROW: You mean what part of it?


26 ]JR FO RD : YOll asked him if ur Harri ng ton was t ~ re.







1


2


said, sure ,I was t l1are.


UR DARROW: Was l,fr Harrington there in the room at


241
the same


3 time? A yes.


4 Q Do you re.member whether he said a word or not? A I


5 don't remember of him talking to me at all.


6 Q,


7 A


8


Can you remember a word that Mr Harrington said?


:Ho, nothing particular.


What ':JaS he doing? A Him and lvrrs UcManigalsat over to


9 a window talking, more or less, to themselves.


10 Q l,rore or less? A To thenselves, yes.


n Q How far from you and me? A Oh, just a fe,,-, feet


my attention to now.


right.


away.


He stayed t l-:e re, YES.


And didn' t s,,~ a word? . A Not as I ~ember of, call


Now, ~rou can't repeat here anything they said; is that


Did he say anything? A Not as I remember of.


Did he stay there all that time without saying a viOrd?


right? A Only '!vi t h me. lJy conversation VI as with you.


Did you hear anything that was said? A I don't


remember of much of anything at' th eir conversation at all.


Wnere was Ur Uclfanigal? A He was setting 0 ff to our


remember of.


Q, You can't t ell a word that any 0 th er person spoke in


that house; is that correct, except myself? A Not


Q


Q


Q


Q,


A
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1 Was t here anything sai d ebout Mrs l\fcManig al coming to


2 Los Angeles? A That was spoken 0 f before 'vve ent ered


3 that room.


lfc],fanigal comin5 to Los Angel es; at my hous e?


She had told me that before ',ye ent ered t ret room.


Was tIl ere arwthfng said th ere at that tim e about Mrs4


5


6


7


Q,


A


•
Excuse me. I don't mean to be impatient. Will you


8 read that answer?


9 (Last ansy/er read by the reporter.)


10


11


12


13


14


Q You mean before you entered the house? A Before \~


entered into the second room where 'He talked.


Was th ere anything sai d at th e time about lfrs lrcMani-


gal coming to Los Ano;eles? A You told me that;she didn't


tell me.


15 Did she say anytj1J.ing about it there? A I don t t


About he r wanting anyon e to go with heI'l A Bothing


There was not. Di d you ever state at any time or


And she told you Mr furns \V'anted her to come and give


Was anyt hing said about her being sick? A I don't


said about my going vvith her.


Q


place that she "ranted you to go with her on afcount of her


being stl1:k? A She asked me that before, if I would go.


Q She did ask you before she got there, to go with her,


because she ;vas sick? A Yes.


remember of.


Q


Q


remember 0 f her being sick.
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1 some money, didn't she? A She said fums wanted her to


2 come at one time. .
3 Q, And either h Ed given her money or woul d, di dn I t she?


4 A I don t remember anything about th at; the money affa! r.


5 Q, Wanted her to be down with her husband? A yes si r.


6 ,~ And she was sick and i>f she \vent she wanted yOu to


7 come with her? A She asked me if I would oome wi th her,


8 yes.


9 Q, Did you ever state B.t any time that you came on that


10 rocount?


11 MR FREDERICKS: That is objected to as no foundation laid;


12 an impeaching l,uestion, the witness should be asked the


13 time, place and the ciroumstanoes and the persons pre-


14 sent.


15 MR DARROW: Before I get to the impeaching question I


16 will come to that.


17 MR FR~DERICKS: The idea is to call his attention to the


18 particular time and not ask a general question first.


19 :MR FORD: The question contains su bstantially the conver


20 sation.


21 THE COURT: Read the question.


22 (Q,uestion read.)


23 TIrE COURT: Overruled.


24


25


26







can make it easier.


to Los Angeles because Mrs. McManigal was sick and wanted


impeaching question, no foundation laid, no time, person
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I


I
i
I


I


I
I


I
I


Ask that questionA


lli you understand it, Mr. Behm?Q


Did you ever say at any time that you came


We object to that'on the -ground it is an


.
IJe t me give it to you again, 1 think 1 can give it to


A What was that question, now, again, please?


Q


BY MR. DARROW·


MR. FORD.


you simpler.


A She asked me to go with her before 1 ever met you.


Q Now, Mr. Behm, be sure you understand that is not what


1 asked you. Read that again, will you. Now, pay atten


tion to it and if you don't understand it 1 will see if 1


or place stated.


THE COURT. Objection overruled.


MR. DARROW. Can you answer that?


you With her?


again. 1 didn't understand it, 1 have not got the drift


of it.


(Question read. )


(Question read as follows: "Did you ever say at any time


tha t you came to Los Angeles recaus e Mrs. McManigal was


sick and wanted you wi th her?")


MR. FREDERICKS. In view of the witness's first answer to


the question that he did have such a conversation With Mrs.


McManigal we objedt to it on the ground it is immaterial,t


now, whether he ever said that to anyone else afterwards


Ip 1


2


3


4


5


6


7


8


9


10


1-1
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na ter ial.


answer stricken out because it refers to another matter.


THE COURT. Str ike it out.


~


1 don t remen:ber
•


A Did she ask me?


MIt. DARROW. Q Mr. Behm, did you ever tell anyone else that


the reason you came to Los Angeles was because Mrs. Mcbanig 1


wanted you to come with her on account of her being sick,


did you ever tell that to anybody else? A 1 might have


told somebody.


Q Well, was it true--


MR • ROGERS· What is the answer?


(Answer read.)


MR • iDijIrow. Q Well, did you?


MR. DARROW' It i.e preliminary, your Honor. 1 will make it


Q Did you tell anybody else that? A 1 might have told


MR • DARROW. It is cross-examinati on, anyway.


A 1 was asked through you to come wi th her and be wi th her.1


Q Now, Mr. Behm, that is no t the quee tion. Let me see


whether 1 can make it simpler. 1 wi 11 ask to have that


or not.


THE COURT. Objection overruled.


somebody else.


Q Do you kn~{ who? A No, 1 don,t remember now.


Q Don't you know you ~id tell that to other people?


A Well, she asked me if 1 would come with her.


Q 'Were you asked anything abou t that question before


grand jury, or don't you remember? A


25
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26
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You don t t r elIlember • ' Do you remember whe ther you made


1


2


3


4


whether 1 was or not.


Q


any answer before the grand jury onthat sUbject?


remember whether 1 did or not.


A


I


I


I
1 canno~


5 Q You canno t remember, you cannot remember whether you ever I
6 talked about that subject to' anybody, is that right? I


I


7 A 1 don't say 1 didn't and 1 donlt say 1 did.


8 Q If you ever tal ked to anybody you cannot remember who


9 it was, is that right? A Not one person, no.


10 Q Row? A Not anyone person.


11 Q NOw, Mr. Behm, 1 call your a ttenttion to the tes timony of


12 the grand ,jury that has been referred to before, given as


13 August 3, 1911, which is found on page 41, refe~ng to Mrs.


14 McManigal, 1 will read a quest,ion back, and ask you whe-


15 ther these questions were asked you and these answers given: I
16 tlQ--No arrangement was made and nothing was said about your


17 coming to Cal ifornia to see Ortie McManigal? A--l was to


18 come with her, that was all. Q--To come With Mrs. Mc_


19 ~anigal? A--Yes. Q--For what purpose? A--Any more than


20 to be with her on account of her illheal th. n Did you make


21 those answers? A Yes, that comes to my memory now; 1 did.


22 Q Well, you swore to it before the grand jury, didn't you?
J


23 It was under oath? A Xes, sir.


Q Were you telling 'the truth? A 1 was told to tell that.


Q Oh, was this true or was it false? A That was false.


Q Uh, huh 1 And now you remember tha t you wer e told to26


24


25







tell that, do you? A yes J sir, by you.


By you, when 1 wen t befor e the gr and jury.
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1


I


1


I


I
I


That 1A


1 was told to tellA


A


And you were told to tell it at what time?Q


Q Not in the grand jury room?


that in that grand jury room.


Q When?


should deny it.
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26
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


Q When ,~.,ere you told? A \Vell, that ·,.,ould be the time


you were talking to me in ~he room-


Q, And you just told this jury that you couldn't remember


that you had ever said it to anybody or talked about it


Erlywhere before; is that rig.'-lt? A That comes to my mind


now, before the grand jury_
•


Q, And you did make that statement before the grand jury,


and that statement 'Vvas a lie; i s that correct? A well,


I lied so many times-


C:. What? A I 'had to lie a great many times to carry out


your instructions-


Q You 1i ed a goo d many times? A To carry out your in-


at mctions-


Q, You have lied a good many times? A. To carry out


your instructions-


:ME APPEL: Let him. answer, your Honor


:MR DARROW: I ask for an answer-


THE COURT: What is your answer? A yes, I 1i e d_


Q BY:ME DARRO~V: Under oath? A yes sir.


Q Can you now think of any other lies you told under


oath, siI'? A There were a lot of them-


<iA What? A There were a lot of them there_


Q, Can you now think of any more lies you told under oath?


A I may if you bring it out; any questions that ',.,ere


asked of me.


26 Q. You may if you find any otbrer lies in there, you mean
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say Mr Davis and I told you to say that; is that correct?


A" Yes sir-


Q Can you think of an~rthing now that ei ther one 0 f us


tol d you, after all "these days, that was a Ii e, besi des f


Q Yes. She asked you th at in Chicago? A yes_


Q And you swore to that before the grand jury, didn,t


Mrs McManig!.


A Unless you


(No response-)


Q Now, let us get this surmned up a minute.


what we have talked about, sir? Can you?


you? Is t.h at right? A


bring something up there •


Q Was there anything in ~ he fi rst 11 st of questions


gi ven you a bout ""hether Mrs McManigal was ill or not?


A I think there ';/ere some question asked me, I am not


certain, though.


vas 111 before she came, w'asn't "she? A Well, she ~vas not


verY"'1ell, no.


Q And she told you so and she asked you to come; is that


right? A Yes.


Q on that account? A On that account, yes, to be with


her here.


Q Don.t you know whether you swore to it before the


grand jury or not? A I awore to so many Ii es there, I


don,t know


Q You awore to that before the grand jury, didn.t you;


sh e asked you to come on account of her ill health?


she asked me that.
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1 Q, You frNO re to it befo re the grand Jur;y? A yes.


2 Q, And that was a lie, ,vasnrt it? A There "vere a good


3 many lies --


4 Q, WBi t a minute, Mr Belim.


5 MR FORD: The witnewB is entitled to finish his anmver.


6 MR DARROW: ~Ie '.vas not anS'lvering the question.


7 THE COURT: Have you finishelf your anmver?


8 ME DARROW: Well, I will ask the reporter to read the


9 answer.


10 THE COURT: Have you finished the anSiver? A What was


11 that anmver -or question. He began to interrupt me -


12 THE COURT: All right, ask it again.


13 MR FORD: We would like to have it read as far as it goes.


14 ME DARROW: lD am willi ng to have it read.


15 ~HE COURT: Let us have it read.


16 (Last +hree questions and anmvers read.


17 MR FORD: He didn't finish his answer.


18 ME DARROW: I \Tant an answer directly to that ;glestion.


19 Q, When you swore before the grand jury that she was sick


20 and you came on account of her ill health, was that a lie?


21 A yes, that \vas.


22 Q, Yes, although she had asked you to come on that ac-


23 count, as a matter of fact. A Yes. and they asked me to


24 come on out to see her husband.


25 Q, Now, lIr Behm, were you told anything about Ortie


26 McManigal t s confession when you ;'lere here in Los Angeles?
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1 A Only as I read 1 t 1n the paper.


2 Q D1 d th e grand jury ask you anything abouit 0 rti e Me


3 Man1gal's confession, and whether you had seen it or not?


4 A yes, they aske d "me that.


5 Q D1 d you eli scuss that question with Mr Davi s and me?


6 A I don't know as we did.


7 Q .iOU don't know as you di d? You have no remembranc e


8 a!'out discussing that question at all? A No. Hold on,


9 now. I think it was brought up, yes, between us.


10 Q What '"as brought up? A What his testimony --


11 Q I am not talking about his testimony; I am talking


12 about his confession. A Well, his confession, then.


13 Q What was sai d a mut it?


14 MR FREDERICKS: That is objected to unless something


15 closely approximating the time and the persons present


16 MR DARROW: I me~, on the evening you had a conversation


17 wi th Mr Davi s and me wi th reference to those questions.


18 :MR FREDERICKS: There were two evenings.


19 MR FORD: One the first time before the grand jury, and


20 the second.


21 MR DARROW: The time you '.vere told to answer the ques


22 tiona


23 ME FREDERICKS: I think still it is indefinite, your Honor;


24 it ought to 1::e made more defin1te, he was told to answer,


25 according to his testimony, he was told to answer a cer-


26 tain way 1:x>th times. Just so it is understood, I


to say I don't understand it myself.
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near as 1 can remember.


Q yes. Do you remerr:ber what was said, sir? A No, 1 don't I
remember what was said?


THE COURT' Do you understand the question?


MR. DARROW. Tb at. is reasonable, if counsel does no t under


stand it, and if there is any doubt about the witness under-


standing it, 1 want it understood.


THE COURT. Do you unders tand the time Mr. Darrow refers to
I
I
i


Well, 1 ain't


That would be the aecona time 1A


A T.et me understand you. You say that that was


in his question?


A Read the question. (Question read.)


met before the grand jury, as 1 underatand it now.


MR. DARROW. Q Yea, the evening when h~' Davia and 1 were


with you the second time before you went before the grand


jury the a econd time, that ia what 1 am r eferr ing to, sir.


tion.


brung up between you two?


Q yes, that is it. A Well, 1 think it was brung up, as


Q What sUbjec t do you mean, in what way was it brought


up? A 1 don't understand what way it was brung up.


Q You don't understand how it was brought up? A No.


Q Cantt think anything about it? A There were so many


certain whether you brung that subject up or not.


Q You are not certain? A No.


Q You have no remen,brance about it at all? A Oh, it


might COllie to me.


Q Do you remember it now, seeing it called to your atten-


3p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6
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things brung up there to me--


Q Can you think ~ything about how it was brought up or


what was said about it? A Unless you can read something


out of there that will bring me into it.


Q Oh, 1 see. But you cannot remenber anything about it


now? A Not exactly.


said I•
Q 1 am talking, of course, about what Davis or what 1


or what you said about it? A 1 don,t remember of it.


Q You don't remerr~er of anything? A Of the conversation.


Q Do you remember any request or any statement about any


such quastion that was coming before the grand jury? A 1


cannot at the present time, ~ mind ain't--


Q Was any such question asked you before the grand jury the


first time? -A The first time?


Q The firs t ti me. A Now, you ar e in to the firs t time?


Q The first time, so that there will not be any discussion


about it? A There was, 1 think.


Q What? A There was, 1 think.


Q. Will you glance over that quickly and see. (Ref err ing


to document. )


MR. FREDERICKS. That was not before him the first time.


MR. DARROW. Well, our conversation was based on it. Look


over this ana see, it wont take you but a minute.


MR. FREDERICKS' That is objected to, there being no founda


tion laid for the question as to the first conversation


before he went before the grand jury, the first time, and,
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course there was no such papers at that time.


THE COUR T. Yes.


A That is my answer, yes.


A That was the first question.jury on that SUbject?


1 refus ed to answer them ques tions •


Q Well, it isn't in here, there is no such question


Q What? A What is that, now ~


Q Do you know what answer you made before the grand


MR. DARROW· Will you read it.


(Ques tionread. )


MR - DARROW. Q Do you know what answer you made?


A If 1 remember right tt.ey did ask me if 1 had seen the


MR. DARROW. No, at any rate, 1 think the reason is obvious.


THE COL1R T • Read th e ques tion.


(Last four questions and answers read.)


l!R. FREDERICKS' 1 understand. 1 withdraw the obj ection, i tl


refers to what happened before the grand jury, 1 didn 1 t I
so under stand it.


conf ess ion.


(Here Mr. Darrow hands the docurr,ent to Mr. Ford, who examines


the same.)


MR. DARROW. Let me have that letter, will you please?


While we are looking this other matter up.


MR. FORD. Go ahead, 1 am through with looking at it.


MR • DARROW. Is there anything there?


THE COUR T. The witness has answer ed the ques tion •
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1 here, is that right?


2 MR • FORD· The only ques tion upon that sUbject--


3 MR. DARROW. That is the question he said--he says they


4 asked if he had--


5 Mr. FDRD· The question was see Ortie McManigal--


6 that interview was for the purpose of getting Ortie


7 McManigal to change any testimony that he might have given


8 befor e the gr and jury.


9 MR. ROGERS· Here is another question, did you bear any


10 mention of a confession. Of course, the catch phrase,


11 change his testimony, appears every second or two, but that


12 is not the question here.


13 MR • FORD. Mr. Darrow just asked me if there was anything


14 in there and 1 dontt see the word confession, and the only


15 SUbject relating to that is along that line.
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1 MR DARROW: Will you read Mr~Behm' s statement?


2 MR FORD: That statement I don't believe was used qy me.


3


4


5


I: say: that for the purpose of saving time, and yr Rogers


is objecting to my answ ering your question.
. \J


MR DARRmV: Will you read that stat ement of Mr Beron's?


6 .MR FREDERICKS: We "''1i1l stipulate he thought he was asked


7 s:>me such question.


8 MR DARROW: I don,t care anything about that except there


9 was no such question asked you. You understand th at now,


10 don't you? The first grand jury never asked you anything


11 about a confession or that you never heard of it, the sound


12 of it. Bow, Mr Davis and I conversed with you, .JOU said


13 Mr Davi 8 read these questions and I t.ol d you hoVl to answer


14 them; is that right? A yes sir.


15 Q


16 A


There \'1as no question of confession in it, was there?


We1.l, there might have been. I don, t say there \'1as


17 not. I can't remember all those questions that was asked


18 to me and hoW' I was tangled up.


19 Q Mr Behm, both sides h ave read this over and the word


20 ":eonee'.sion" is not mentionell in it. There is no ques-


21 tion about it,-- in this first matter before the grand jury


22 Bow, did we say anything to you about a confession, as-


23 suming it isn't in here?


24 lIR FORD: If the court please, we sa! d that the word


25 confession is not used, but we don't'state that the subject


26 matter is not touched upon.







2429


1 MR APPEL: Mr Darrow used the word con~ession.


2 THE COURT: I think the question is proper. He asked


3 the witness to assume the word confession does not appear.


4 MR DARROW: :Now, did we talk to you aoout any confession


5 of Ortie McManigal? A I can't bring it to my mind now


6 whether you did or not.


7 Q You don't recall any such thing, do you? A I can't


8 recall th ase things that 'Nas asked to me --


9 Q And,never bsing in here, any reference to it, you


10 oon't see ....vhy it would be talked about, do you?


11 ME FORD: I obj ect to that as argument ati vee


12 ME DARROW: I think that is a good objection.


13 THE COURT: Obj ection sustained.


14 ME DARROW': I will folloVl that out a little later '"hen I


15 get the exact w'ords, because I don't want to take the


16 time to look it up before the jury.


17 Q So to return to take it up, another subj ect, to save


18 time, which is this letter of mine relating to what money


19 you had received, People's exhibit 25, '",hich .vas $451


20 altogether, and you told us what it was, expenses, and


21 your time that was paid in checks on Los Angeles banks,


22 excepting the $100 you got in check, wasn't it? A I


23 couldn't say it was all at the First National Bank. If I


24 remember right the Firs t National Bank is on the comer


25 of Second right near the Higgins Building, rot it \vas


26 given +0 me in checks, with the exception --
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1 Q. Tha 1- is the question. It was given you in checks?


2 A It 'lias given to me in checks.


3 Q. And the money 1vas to pay your railroad fare and ex-


4 penses, the time of -a man to take your place on your fann,


5 and your lvageS t wasn't it? A That money was given to me{


6 that is mentioned in the letter, that didn't -- th at sim-


7 ply pal d my expenses here, back and fonvard, railroad fare.


8 Q. I mean, that ',vas the purpose of the money? A That


9 was the purpose of the money, was given to me, yes, for


10 expenses, to pay expenses. Eow,--


11 Q. Vlell, that meant your railro ad fare? A yes.


12 Q. Your li ving expenses and a man on your farm? A Hold


13 on; don't get that in.


14 Q. Wasn't th It to be included? A That was included in


15 this money pal d to me.


16 Q. Thi s was only your railroad fare and living expenses


17 md the man? A Hold on j don, t get that man in there.


18 Q. All right, I will leave th at man out.A Leave my


19 salary out of there.


20 Q. Well, what was this? A· That money 1'1aS used only for


21 expense money from the time I l!t home until I arrived


22 lack to Chi c ago •


23 Q. So you ~'1ere not given a cent except expen se money?


24 A There '.vas just $100 in there onto th at, the 1st $156


25 sent to me, went in on my expenses.


26 Q. I think \ve got a su 1:0 ect that you can remember.
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1 Let's ask about it. You-got no money except expense


2 money? A Except $100.
I •


3 Q, And $100. And you lost your time for a month or


4 more as an engineeI'?' A Two months.


5 Q, And you hired a man on your farntl A Yes sir.


6 Q, And you thought I di dn' t give you enough? A I di dn' t


7 get what I was to get.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







2432


1 Q And you \vrote me a letter asking for more? A I wrote


2 and gave you a statement in answer to that letter.


3 Q In ivhich you sai d you had pai d this money for Mrs


4 McManigal to come back? A yes, not Mrs McManigal's ticket.


5 I paid my own ~icket.


6 Q I don, t care about the details, but any\vay you \vrote


7 me fo r more money? A I wrot"e you and gave you a state-


8 mente


9 Q And I wrote you I thought this covered it, didn't I?


10 A You thought it di d, but I made a statement in answer


11 to that letter.


12 Q And you thought you di dn' t get enough to cover your


13 expenses? A I didn-t.
¥- ..


<t<: '...-..


Q But it was enough - .. and you were sore aoout it?


A Eo, I am not a bit sore.


Q You are not? A Eo sir, only learned me a lesson.


Q You never even got your expenses out of thi s t ransac-


tion? A I got expenses, but I didnt t get my salary.


Q You i'Vere out your salary? A Part of it.


Q You were out a man on 'the fann? A Ho\v is that?


Q You were out the salary of a man on the farnt? A Yes


sir.
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23 Q You say you are noteore, but it learned you a les-


24 son? A Yes, learned me a lesson.


What do you mean by that? . A I was sorry I came out.


On hat account, sir? A Eot exactly on that account.


25 Q


26 Q
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1 Q Nobody ever offered to pay you any money for the


2 purpose of swearing falsely, di d they, or can't you


3 answer th lit qu astion?


4 1m FREDERIC~: rrhat is objected to on the ground it is


5 not cross-examination. I don't think --


6 MR DARROW: It is cross-examination of a statement


7 made before this jury that was utterly false. Mr Ford


8 stated it to this jury.


9 THE COURT: Mr Darrow, let me get t.he 0 bj ection.


10 ME DARROW: If there is no such claim, I am willing to with


11 dr~, it, but it was an infamous statement to make before


12 this jury.


13 ME FEEDEBICK3: I withdr~" the objection.


14 THE COURT: Answer the question.


15 A liIow, what is that question1


16 (Last question read bythh reporter.)


17 ME DARROW: I will wi thdra'vY' it and ask it in another was.


18 Q, Now, you found after you got through w'ith this that


19 you didn't get pay for t.he time you had lost as engineer?


20 end you didn't get pay for a man on the fann; that is right,


21 i sn ,t it? A I di dn, t get pai d all.


22 Q. And that_:-;; taught you a lesson -- but you are not


23 sore -- what ",as tl~e answer to that? Di. d it teach you a


24 lesson?


A He has got it.Wh at is your answer Mr Behm?


And he nodded his head.


THE COURT:


MR DEH.M:


25


26
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THE COURT: Di. d you mean yes when you no dded your head?


ME FREDERICKS: \J~ vvill stipulate it is yes.
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3 MR DARROW: And that taught you a lesson? A yes si r.


I am asking you if you conplained about it.


4


5


6


You complained about that, didn't you?


yOu the whole substance --


A I will tell


7 ME FREDERICKS: We object to it unless it is made a


8 little more definite.


9


10


THE COURT: You can answer the question. es or no, and


make your explanation if it is necessary.


11 MR FREDERICKS: We object upon the ground it is indefi-


12 nite, you complainted about it.


13 :MR DARROW: Vlell, did you think you hadn't got \vhat \vas


14 coming from me in that matter under our arrangement in


15 Chicago? A Yes.


16 Q, .And you have thought so ever since~ end think so nov/?.
17 A Sure.


18 Q, And you wrote .Mrs McManigaJ. to ths_t effect, didn't


19 j'ou?


20 MR FORD: JUst a moment. objected to as calling for hea~


21 say.


22 THE COURT: Overruled.


23 ME DARROW: l!i d you? A I don't know as I ever wrote a


24 letter to her about it.


25 Q, And d1 d you - - now, thi s arrangement, thi a money


26 rangement, whs,tever it was, ws.s made the fi rat time
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you came to my house, we.sn't it? A It was understood


that I shoul d hav7 my expenses pai d.


Q Whatever arrangement was, was made at that time?


A Yes sir.


Q And that ,; , understanding was, -- made it yourself.


Go on e,nd state it. You started it and I cut you off.


A The arrangement was that I '"las -- you was to pay my


expenses out here and back, while I was here, e1low me


for my time while I ,vas off of the road; pay the hired man


while I was'away.


Q Allow you for ;your time, t.hat is, your wages as an


engineer? A Yes.


Q And t.hat is all the arrangement there was? A Yes.


Q 1 made no Beret of t.hat, oi d 1?


MR FREDERICKS: Objected to as calling for a conclusion


of the wi tness. A man may have a conversation in hi 8


house, whether that may be a secret --


MR DARROW: Did I tell you not to say it to a.nybody?


A 1 don't remember as you did.


Q Did I ever tell you any such thing? A I don't know


as you di do


Q Well, you know I di dn' t, don' t you?


1 was eVEr asked that 1 should say


my Expenses and salary.
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1 Q 1 told you if you was ever asked a question anywhere?


2 A yes.


3 Q That you should say 1 paid you that which was expenses


4 I and the time you lost, didn't 1 .. ? A Yes, sir.


5 Q Whether you was asked by any lawyer or any friend or


6 the grand jury or anybody else? A Oh, well, you were


7 going into--


Q If you was ever asked to say 1 told you that?8


9 told me that .once, .... , yes.


A You


10 Q When did 1 tell you that? A You told me the ones 1


should answer and then again you told me 1 should not.


Q One time 1 told you what you have stated that you should


say that the money was given to you for your expenses and


for your time and your hired man, when did 1 tell you that,


111
12


13


14


15 sir? A You told me once I-should deny it.


16 Q When did 1 tell you to tell the truth about it. You


17 have already told the jury that you were told to tell it,


18 haven't you? A Well, 1 was told once to tell it and


19 again 1 was told not to tell it.


20 Q When were you told to tell it? A You told me to deny


it when 1 went before the grand jury.


Q 1 ask~a to have that stricken out and ask to have this
i \


TEE COURT. Strike out the answer.


wi tness told to answer that que stion •


MR. DARROW. Q ~. Behm, is there any reason why you cannot


answer tha t ques tion?


(Last question read by the reporter. )
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1 THE com T' That is the question, when were you told to


2 telli t, that is the quee tion?


3 A Before I went to th e jury,
.


4 I ME , DARROW, Q The" second tillie? A Well" tlja t was the


5 time we were discussing the matter between you and


6 Davis.


7 Q 1 told you to tell it and'tell exactly that it was for


8 expenses and your time and your hired man, didn't 1, in ilir


9 I Davis's presence? A That statement all came out after


10 that.


11 Q Answer that ques tion, will you answer that quee tion ,


12/
13


14


Read it, q.~ast question read by the reporter.) Well, that


is right, isn' t it? A That you told me to tell what?


1 will tell you, Mr, Darrow, you had me in so many different


ways of lying and telling the truth--


Q Now, cut it out--·l object and ask to have that stricken


17 out, A 1 wiJl tell you, gentlemen-~


MR , DARROW. Jus t a moment.


THE COURT. Strike out the voluntary statement and the


admoni tion of the attorney. Now, if you have a ques tion


1e t t S have it.


MR, DARROW.
i


1 don't care about being admonished about any-I


thing he says. 1 want hini instructed to answer the ques-


tion. Jus t a moment.


THE COURT. What is your question?


MR • DARROW. I wan t this witness ins tructed to answer the
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1 questions, your Ronor, and nothing else.


2 MR. FREDERICKS- 1 think--


3 THE COURT- 1 think, Mr, Darrow, the witness understands the
I,


4 I court. The court has instructed him and will' again in-


5 struct him that the way to get along in this matter is to


6 concentrate your ; mind exactly on the matter that counsel


7 asks you and then answer it, 'if you remember. If you do


8 not remerr,ber, say so. Make your answers clear and concrete


9 as possible, and we will get along With the examination.


10 A Judge, if 1 was told to tell the truth all the way


11 through and not tell liea then 1 could bring out--


12 MR • DARROW· Jus t a morrent--


13 A 1 told liea in so many different places to keep him out


14 of trOUble, honeatly, 1 can't make these stories stick


15 together. My God \ he has pu t me in an awful hole.


16 MR. DARROW· Q What liea have you ever told to keep me


17 out of trouble. Now, M4 Behm you made that statement, give


18 one. A You told me 1 should deny because that 1 had stood


19 up--


A About asking McManigal to change his testi-


mony.


Q What?


Q, We have been allover that, what else? A That was the


whole substance of the whole l~ne~.


Q 1 am not going to ask you any more about that. A


filled me up with so much stuff, if 1 was to tell the


Q What else did 1 tell you to lie about, to use your
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1 language? A Very near every word you told me was to be


3 MR. DARROW. Your Honor, 1 ask to have it str icken out and


4 I 1 want the wi tness-:..


5 MR. FORD' It is responsive to the question.


6 MR • DARROW. 1t is not responsiVt;l.


7 MR. FORD. We ask that the question and answer be read and


8 your Honor will see that it is respons i ve.


9 THE COuR T. Read the ques tion and answer.


10 (Last question and answer read by the reporter.)


11 THE COURT' Strike it out as a conclusion of the witness


12 and any statement i t--
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That answer is stricken out.


Strike it out as a conclusion of the wi t-


MR DARROW:


THE COURT:


ness.


MR DARROW: I had not finished admonishing the witness


at this time. You understand, irrespective of every


thing else, ~~u are to tell the exact truth here, that is


what you B.re endeavo ring to do? A I am tr,ying to do the


lest I can.


THE COURT: Just put your mind right on these questions.


Bear in mind, as I told you before, you have as much right


as I have or the lawyers or the jury, and you can have all


the time you want to answer the questions and answer them


truthfully, as best you can rem~ber at this time, and if


you cannot remember, say so.


MB DARROW: Now, Mr Behm, I once more -- at the meeting of


Mr Davis and I were present and we went over the questions


that you were asked the first time by the grand jury, I


told you, did I not, as you have already stated, to tell just


what mone~- I gave ;you a.nd just what it was foI':'


ME FREDERICKS: That is objected to upon the ground that


it assumes a fact not in evidence.


ME DARROW: ,strike that out.


MR FREDER! CKS : Now, wh.at i a out?


MR DARROW: As you have al ready sal d


TIrE COURT: What i s the question nor/?


ME FREDERICKS: I think counsel better reframe it.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 MR DARROW: I will reframe it.


2441
Now, watch it, Mr Behm,


2 and see whether you can answer it. At i-,hat meeting with


3 Davi 6 and me, when we were discussing t.he G.uestione that


4 had been asked you the first time, I told ;you, did I not,


5 if you were aaked about money, to tell just what you had
..


6 received, and that it was for expenses and the time you


7 lost?· A That was only tha.t ·$100 you gave me to come out


8 on tha.t J'ou told me to answer, just that $100•.
9 THE COURT: Read the question again.


10 read by the reporter.)


(Last question
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that time.


Q--Arrangements made at that time by ~.1r. Darrow, were ther e,


,/ A--Any mor e than to be with her on accoun t of her illheal th.


A He


Now, that 0 ther


THE COURT. Now, did Mr. Darrow tell you that?


.
money co~e up after that.


just told me to answer that $100.00.


and reading from page 41. "Q--For what purpose did you go- "I·
1 am adding a little to that, but it is perfectly plain--


I


BY MR • DARROW. Q What did 1 say about the $100? A You
b


told me to tell them you gaveme $100.


Q For what? A To come out here on, my expenses, just


that $100.


Q Now, are you sure of that? A Yes, 1 am sure of that at


Q That was when ;;tr. Davis and 1 'Nere present? A Yes, but


this other money come up afterwards.


Q Now, wait a minute, ~~ Behm, 1 will give you another


question in a minute. 1 will read you a little of this


and then 1 will perhaps give you some more afterwards.


~. Behm, you testified before the grand jury right after


that, as you have already said. Were these questions read


and did you make these answers?


MR. FREDERICKS' That is on August 3rd, before the grand


jury?


MR. DARROW. That is on August 3rd, before the grand jury,


.
for the payment of your expenses? A--No, sir. Q- Did


you expect to pay your own expenses if you carne on that


tr ip? II


lp 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


2443
MR. FORD. You skipped a line, "Was there anything said


about your expenses?"


7 tar of fact, however, sUbse~uently other arrangements were


8 made by which your expenses were paid j isn't that the


9 fact? A--Paid by who? Q--Well, 1 don't know. A--~y, no,


10 1 paid my own. Q--You paid your own e xpens es ? A--Yes, sir.


11 Q--Anwbody reimburse you for your expenses? A--No, sir. "


12 Ar e those the questions and answera that were given before


13 the gr and jury? A Yes, but you told me to--


14 Q Wait a rninute--did you answer in that way to thos e ques-


15 tions before the grand jury? A ~es, and 1 was told


16 before 1 went there-- j I


17 Q Wai t a moment--and answered under oath? A Yefi and 1


18 was told to anawer that way.


19 Q And what about the $100 1 told you to tell you paid


20 your way out here, sir? A Well, that led into that, you


21 to ld me to deny it. I
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Q Do you tell,this jury 1 said to deny getting $1001


What \ do you tell this jury 1 said to deny getting the


$100, did I? A Well, 'that was a dispute between you and


Davis.


Q How many minutes has it been since you told the jury 1
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told you to admit getting the $100 and say it was to pay


your own expenses? A You told so many things, :',~r. Darrow,


1 don't remember.


Q How long has it been since you told this jury 1 told


you to tell the grand jury, to tell them 1 gave you the


$100 to pay your expenses? A If it was on the way coming


down--


Q Do you swear 1 didn't tell you to tell the grand jury 1


gave you that t.J.OO to pay your expenses? Now, answer it.


I
II


I II


I
II, n


II
iii
'I


lif
~l


i
"


10 A 1 don't remember it.


Q You don't remember? A No.


THE COURT· Gentlerren of the jury, time for adjournn:ent.


MR • DARROW. Now, we are wi] ling to adjourn.


THE COURT. Have you finished cross-examination?


The witness is again admon ished


About half an hour or 15 minu~es.


(Jury admonished. )


MR. FREDERICKS.


MR. DARROW' No, your Honor, there are some other questions


I want to ask.. 1 don, t think it wi 11 take long, your I
I I


I
!


Honor.
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20 not to talk to any person relative to his testimony until


21 court convenes this afternoon. Court Will now adjourn


22 until 2 ct''clock this afternoon.
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ROBERT BAI1T on th estand for further cross-


Monday, July 8th, 1912, 2 o'clock P.M.


Defendant in court \nth couns~l. Case resumed.


cused? A Yes.


Q Do you remember :Mr 'Webb coming. in vlith the jury at all?


A I don't remember the name. I probably :knoW' him by


sight, but I don't remember th e name.26


25
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2
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4


5 e.x:anina tion.


6 ·M:R ROGERS: I will go ahead.


7 TEE COURT: Are you ready to go ahead, Mr Rogers?


8 MR HOGERS: yes sir. In the event Mr Appel comes in I will


9 turn him back to him.


10 THE COURT: All right.


11 lfR ROGERS: l,fr Bain, do you :know a man named F. N. Webb,


12 'who was calle d as a juror in th e llcNamara case and WQS de


13 tained with you a while? Do you remember him? A No sir,


14 I do not.


15 Q Lives at 1326 West Forty-first street, as I believe,


16 and has a business down on South Spring street, I believe.


17 You don,t remember a man by that name? A No, I do not.


18 Q Well, during the time that you were detained as a tales-


19 m~, from time to time, other men, of course, were shut up


20 in the room with you, was t hat not so? Qui te a lot of


21 them, from time to time? A yes.


22 Q And they changed as they might be challenged or ex-


23


24







1


2


3


Q Do you remember that he spent two or three days


the jury room and that during that time you said to


he and you occupying the same sleeping quarters, as


in 31
him, I
I un-


4 derstand it, in those sleeping quarters, as I understand


5 it, that so far as you \vere concerning, if you were on the


6 • jury the sons-of-bitches would get all that was coming to


7 them,or words to that effect, or anything like it? A No


8 sir, I never use that kind 0 f language.


9 Q Or anything like that, J,1r :Bain? A No sir. The man


10 that was next to me was Mr Green from Pomona.


11 Q I don t t knOVl that he VI as n ex:t to you. A I was at the


12 end of th e hall right along dovm.


13 Q :But you never said anything like that to Mr Webb, or


14 in his hearing? A No sir, I never jlse that kind of


15 language to anybody.


16 Q Now, you were eX&1ined, were you not, when you ~~re


17 calle d as a talesman quite a long time, you'.'.~re ~amined


See what the dates are, whatever they


show.


on thre (-, different times, \~~ren t t you? A I think not.


Q The transcript shows --


MR FORD: We obj ect to any statement


MR ROGERS: Volume 7 shows, and volume 4 shows, and vot'ume


3 shows. Shows 3, 4 and 7.


1,fR FREDERICF.B:


18


19


20


21


22


23


24


25 MR ROGERS: 'Vhatever they show. October 114th, one;


26 October 17th, ~nother, ~nd October 20th, ~mother.







cord, onSaturday, October l~th, as I understand it. Then


J.,fr Darrow examined you, end then you were further ecamined


on Tuesda,y, October 17th, according to the record, by HI'


rerrow, there being other e):amination in the meantime,


and again, then, on October 20th, you v.ere examined by


Now, the examination commenced, according to the re-


chair ~8in.


brought up , I don,t remember now what it was. They ask


ed me a question, but Iwas not brought back here on the


All you remember is one e? A There was something


extending over quite a long time? A I don,t re.me.mber of


anything af tha t kind. I was examined h ere one e and th en


took my seat.


amined from time to time,~eren't you, don,t you reme.mber


different times.


Don't you remember Mr Darrow examining you four dif-


ferent times, October - --- those I have just mentioned in


the Iecord here.


lfR ROGERS: I mean on several different times youv.ere ex-
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MR DARROW: October 23rd another. \ I
UR ROGERS: october 23rd is another. You were kept on the


jury quite eo number of days being examined from time to


time, y,.eren 't you, 1[r Eain? A No si 1', I don ,t think so.


1lR DARROW: Mr Rog ers, he was not ecamined consetutively.


l[R ROGERS: I understand.


1m DARROW: One side or the other came back to him at
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3~
Horton fo r th estate, weren It you, and so the examination I


continuen .for quite a number of different days, 8nd you


were on quite a long time; don, t :wen remember, before you


1


2


3


4 were taken, don't you remember that? A I do not.


5 Q DOnlt think so. I will affer the transcript, not to


6 • be read into the record, but to be referred to for what


7 may be necessary therein, of the examination on the voir


8 dire of this juror, Robert F. Bain, in the case of the Peo


9 pIe vs. J. B. MCNamara. Well, for the purposes mentioned,


10 not for the purpose of the substantitive testimony, but


11 for the purpose of showing the examination of talesmen,


12 Robert Bain in Peopl e versus McNamara. We offer th e of~


13 ficial transcript of the ex:amination of the talesman' at


14 that time.


15 JlR FORD: We would just like to examine them a moment,


16 before your Honor ml es.


17 THE COURT: All right.


181m FORD: liet us see the ones you cf.fer.


19 UR ROGERS: We offer the ones you gave us.


20 UR FORD: I mow; we v.ant to look at them and see vmether


21 we will make any obj ection.


22 1,fR DARROW: Will you stipulate that either side can use


23 any part of it, donlt want to copy it off.


24 MR FREDERICKS: As I understand it, counsel is not offer-


26 JJrR ROGERS: No.


25 ing the substantive matter in evi dence.







MR ROGERS: I am putting it in, not as substantive proof


of the facts ~herein stat~d, but the official transcript


of all that he did on that occasion which may be referred


3~


to on the argument on either side.


1 MR FREDERICKS: What you want to mow he was examined


2 several different times.


3 MR ROGERS: He was exqmin ed several different times ex


4 tending over a number of different days.


5 UR FREDERICKS: That is all -- that is the only point


6 ·you want to; show?


7 MR ROGERS: Further, Ivvant toshow this, that the char-


S acter and tenor of his examination --


9 UR FREDERICKS: You can't do that without putting it all


10 in.
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or ipt that shoV'ls the examination of Mr. Bai n?


MR. FREDERICKS. Let's eee what it is.


examInation of itir. Bain on the argument it should be pointed


1 have been in case~ where


To show that he had a long, thorough examina-MR. ROGERS.


MR. ROGERS. I understand so~


they examined longer.


THE COURT. You are only offering that portion of the trans


MR. FREDERICKS. Not any longer than was given in that case.


tion. 1 ttink it is much more longer examination than was


given any talesman in this case.


,


of the examination, that is the only purpose for which it


is introduced.


We don't want to read it here, only to show the character


it.


MR. FREDERICKS. 1 didn't catch that.


MR • ROGERS. Yes, sir, that is correct.


THE COURT. Wherever that may occur in the transcript?


MR • ROGERS. Yes, sir.
if


MR. DARROW. I think/either side want to use that on the


argument had better point out in advance before they argue


MR. DARROW. 1 think if either side want to use any of the


out in advance of the argument.


MR • FREDERICKS. You mean nO'N?


MR • DARROW. I don't mean tha t--befor e the ar gumen t begins.


Might be a question bearing some i~terpretation and


question bearing another, and if they want something


2s 1


2
1


3


4


5


6


7


8


9


10


11
i


12
1


13 ,


141


151
I


16
1


17


18


19


20


21


22


23


24


25


26







3867


Honor: Now, if counsel wishes to use it as a compar ison


to show tHat ~M. Bain was given an exceptionally long


examination in that time and compare it with the length of


time that was taken in examining the gentlemen in the jury


box here, that would not be fair at all.


"UR • ROGERS. No.


MR. FREDERICKS. No.


MR • FREDERICKS. Because it would not be a fair compar ison.


Counsel has answered it by saying "No", somE CO DR T•


MR. DkBROW. Either side to


MR • FREDERICKS. if that is all you want--
'T


that is out of the way.


MR. DARROW. Might 1 ask, do you claim there is any SUb


s tantial difference in the examination of this juror than


in any other?


question of !~. Ford this morning, his examination as to


wh~was present when you were examined, the implication


being, of course--


think they should poin t it out to us and we want some


thing we should point out to them before the argument


begins.


MR. ROGERS. This all comes in as cross-examination on the


MR. FREDERICKS. Well, there is this point to it, your


MR. DARROW • That is all we car e for.
is


~~. ROGERS. All we care for/to show that his examinatio
t\


was subs tan tially the aarr.e as given all the other talesm


•
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1 MR. FREDERICKS. As far as we were able to observe, it)


2


3


4


5


was.


MR • D_~RROW. 1 think that is true, Mr. Fredericks.


MR • ROGERS. Mr. Appel has s orne Que s tiona.


MR. APPEL. Q Mr. Bain, at the time you accepted that


6 • money' as you say from Mr. Franklin, did you then know that


Q But didn't you tell her, "1 wont have anything to do


1 hadn ' t much time to thihk anything about it one way or


the other, he was in a hurry to go to San Bernardino.


Q Had you ever served as a juror before? A No, sir •


Q You thought accepting a bribe to vote one way or another


A It was done so qUick


A 1 didn't think much aboutas a juror was not a cr ime?


it.


you were committing a felony?


Q Well, hadn't you been a juror before in any case?


A 1 was on jury once here in a little case in JUdge York's


court, about 16 years ago, is the only time.


Q Your wife had told you before you saw Franklin what


Franklin was coming for, didn't she? A Yes.


Q How long before you aaw Franklin? A She told me right


af ter a upper.


Q And she talked to you considerably about this, didn ' t


ahe? A yes, quite a while.


Q And didn't you give the money to her and say, "1 wont·


have anything to do With this?" A 1 just told her, 1 says,


"'There is the noney, you take it."
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. with this?" A 1 don't know as 1 said that. 1 said,


"Her e is the nmney, you take it. II


Q And you didn t t know it was wrong, did you? A Well, of


course, if 1 had? ' taken time to study over it 1 knew it


was wrong, yes.


Q Then you kept on acting as a juror, notwithstanding


you had that money or it had been paid to you? A Why, 1 '


was here as a jur or, yes.


Q Now, did you afterwards talk with any one--when did


you ever discover that tt was a felony to accept money


as a bribe and your acting as a juror? A Why, 1 never


thought much about it until this other come up and they


had Franklin arrested.


Q And after that did you talk to any member of the Dis


trict Attorney's office about it? A No, si r.


Q To no one? A No, sir.


Q No one? A No, sir.


Q Never in your life? A No, sir.


Q You know it is a felony now, don't you? A You say it


is.


Q Do you expect to be tried for it? A 1 hadn't thought


anything about it.


Q What is your feeling now, are you going to be tried or


accused of accepting this bribe? A 1 don't know anything


about it.


Q Has anyone told you you would not be tried? A







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Q Your wife told you? A No~ sir •.


Q flave you talked with the District Attorney's office


it? A No, air.
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anyone.


Q Didn't you talk to any of them befo re you testified at


the pr eliminary elCamination of l{r Franklin before JUdge


Young? A I gave my testimony.


Q To whom? In court or outside of court first? A It


was ou tsi de.


Q To whom? A To yr Ford, I beli eve.


Q Well, then, you di d talk to a member of the District


Attorney's office, did you? A I gave my testimony, yes.


Q Well, you told him the facts? A Certainly.


Q And wasn't there anything said about whether or not


you would be prosecuted? A There was not.


Q Absolut ely nothing? A Nothing.


Q Have you ever been tol d to say there was nothing said?


A No sir.


Q Do you expect immunity from pro secution on account of


the ~ffense committed by you, if it be an offense? A I


don't know emything about it.


Q You don't know anything about it? A No sir.


Q Have no idea at all about it? A (No response.)


Q You never thought about it, have you? A I have not


worried about it, DO sir.


Q Have you given it any thojlght et all? A Not very


much, no sir.


Q Have you given it any thought at all? A Well, not
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Q With any detective? A No sir, I have not talked \v.Lth1
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6 • I don't know.


as you say you found out subsequently when Mr Franklin was


Q You knew they would not prosecute you, didn't you?


Q Well, w~ didn't you, ~fter you knew it Vi as a crime,


r);;;lS""2
~)- {~ I


I


I
Why,1


I


i


A


A WhY didn't I \mat?


Why didn't you think over it or worry about it?


speak of.


arrested?


7


1


2


3


4


5


8 A I didn't worry over it.


9 Q How? A I didn't vforry over it at all.


10 Q on SUnday what time in t.h e day was it you saw Franklin?


11 A It VIlaS in the evening after dark, when he came there.


12 Q He came in an automobil e? 'A I think so.


13 Q Had somebody with him? A I ain't sure; I didn't go


14 out doors; it was dark. I didn't go out.


15 Q You saw th e automobil e? A The automobil e came up
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there.


~ Your wife was there then? A yes sir.


Q, Your wife VIas t here? A yes sir.


Q He didn't ask her to go into th e other room, or keep


away from hearing the conversation? A No sir.


He had some conversation in her presence? A yes sir.


THE COURI': Is that all?


1m APPEL: yes sir.


THE COURT: Any redi rec t ?


HR FREDERICKS: Mr Ford and I are not cgreed as to the st·


lation.
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1 MR FORD: Mr Roger s made a statement concefning the trans


2 cript here which struck me as not being absolutely in ac


3 cord with the exact facts.


4 THECOURr: perhaps you c an confer with Mr Rogers and


5 ag ree out side of the l' ecord.


6 ~JR FORD: I think we can do it right here. The four


7 transcripts show],[r Bain was e:J:a.mined first on direct


8 eocamination by yr Darrow on October 16th, and going'over


9 a bout 20 pages of the transeript in that examination; the


10 next day Mr Darrow referred to the juror egain and asked


11 him three pages of questions on pege 219.


12 UR DARROW: In the meantime some other jurors being examin


13 cd.


14 MR FORD: In the meantime some other jurors being examined.


15 And then it came MrHorton's turn, on october 20th, to ex


16 amine Mr Bain and he, Mr Horton, examined him according to


17 the transcript, voltune ~ on October ~Oth, the examination


18 cove:dng about 43 pages, and october 23rd Mr Ho rton went


19 back OJ' er a question conerning vmich he question ed him


20 over 4 pages of the transcript.


21 lfR ROGERS: Whatever the record ShOVlS, it is in for.


22 MR FORD: I understood the record was not in evidence,


23 and that is the only obj oct you wanted it for, and t~t is


24 a fact disclo sed by the transc ript.


25 tMR ROGERS: I take your wo rd for it and subj ec


26 ir.:g over it and finding out if it is absolutely


l-
I







Yes sir,A


- --------- ---------------


38-,4 1-
as you did with me. I
MR FORD: That is correct. But the transcript is not in


evidence, and those are the facts disclosed b.Y the trans


cript. That is all.


THE COURT: Mr Bain, is Mrs Bain able to come into the


• court room? A I think she is outside here.


THE COURT: Has' she entirely recovered?


I think so.


THE COURT: .All right •.


lm APPEL: Mr Bain, just one question, please.


Q Don't you remember that during your ex:amination as a


juror, that you stated something to the effect that you:


had some impression that probably th e destruction 0 f th e


Times building was caused by a gas explosiion? A No.


Q What is that? A No sir.


Q You didn't state that in court? A No sir.


Q. DOn't you remember whether or not they asked you any


thing about t ret? A What is that?


Q Don't you know whether or not they aslced you anything


about your impression?


lim FREDERICKS: That is obj ected to --


1!R APPEL: Don,t you remember having stated there that you


knew of the destruction of the restaurant and t hat you took


it from that that probably the Times building was destroyed


A I may have sai d something --


1m FORD: Befo re the witness answers t ret cpestion -- w
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1


2


not desi re to obj ect to t he question -- but here is the


transcript and I think t he wi tness ought to be allowed


3 to look at it to refresh his recollection. It 'wastaken


your attention to the fb llowing, commencing 'lli th line 5,


MR APPEL: I thought he had same recollection of it.


Q Now, calling your attention to page 762 of volume 3


of the transcript concerning yourelCamination, I attract
,


down by the repo rter.


A (Witness do as so.)Put your glasses on.


THE COURT: yes •
•
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Reverting, in order not to call your attention any


no\"1, then, Mr. Bain, any feeling or impression derived from


aboul
was


A--l have.


"Q--Have you


...
A Yes, sir.


A--l might have had a litte


Tha t ia corr ect, ian I t it? A yes, sir.


mistaken in the matter?


the manner in which the building exploded, possibly 1


more to another matter, to page 761, l~ne 2;


Q (Reading:) "Q--l understood y~u the other day to say


that you thought you did have possibly aome impression


any source as to the mer i tsof this law suit?


case you are accepted as a juror here?


Q And when you were answer ing those quee tions you had


already discussed the merits of the case with Mr. Frankli


not. "


to that feeling or impression? A--Just merely 1 thought


the matter over and then 1 thought about the other explo~


sion down on Second street, there was something similar and


1 never thought any more about it. Q--Can you and will


you now, notwithstanding such an opinion as that, act im


partially and fairly in all matters submitted to you in


impression but that ,!Q.lld be all there was to it, 1 could


• not say 1 had any opinion.


"Q--Just a fleeting feeling of mind, that is all, is it?


A--Yes, sir. Q--Did you at that time have an impression


as to the manner in which the Times Building was des


troyed? A--l did not. Q--That fleeting impression that


you were talking about a moment ago, did it run to the


exact manner in which the building was destroyed, according
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1 A Why, we did no t discuss the mer its 0 f the case but


2 very little; he spoke a little about the bUilding and


3 1 said 1 thought it was probably gas and that is about al


4 there was said about it.


5 Q And you told Franklin that? A 1 said 1 thought it was,


6 • from what 1 had heard. 1 had never been up ther e to the


7 bUilding at all.


8 ME • APPEL. That is all.


9 MR.. FORD. That is all.


10 THE COURT. There is one zatter that is not quite clear


11 here to my mind, it might corre up in argument. 1 understo


12 from what Mr. Ford said a moment ago that he is assuming


13 that the trans cr ipt is not in evidence and is not available


14 for argument. Is that your underst,ming, Mr. Rogers?


15 MR. FREDERICKS. That was the final understatling we had.


16 THE COURT. Let us get that clear now.


17 MR • ROGERS. 1 offered it and then Mr. Darrow immediately


18 asked a question which Mr. Fredericks answered in a certain


·19 way and Mr. Darrow seemed to regard it as sufficient for all


20 purposes. 1 did not so regard it. I do not want to differ


21 at all With counsel.


22 ~1E COURT. I only want to get the matter cleared up so if


23 counsel desire to refer to it in argument, so as to have a


24 rule fixed in regard to it.


MR. APPEL· Mr. Fredericka stated that Mr.' Larrow's examina
25


tion of Mr. Bain in the McNamara case, it was to all pur
26
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1 poses and intent as other jurors, that he made no point


2 on that.


3 MR. FREDERICKS. Yes, sir, and that did away· with the


4 pffering of the transcript.


5 THE COURT. As the matter now stands, counsel on neither I


6 • side will be permi tted to read from the transcript on argu-I


7 ment, excepting in so far as Mr. Appel has called the


8 witness's attention to certain portions of it.


9 MR • R.OGERS. That is correct.


10 MR. APPEL. That is only to refresh his recollection.


resumes the stand for further direct examination:


right. 1 understaU Mrs. Bain is able to take the stand no


THE COURT. Precisely.11


12
1


13 I


141
I


15 I


MRS. D 0 R A


Still, that is in evidence. All


F. B A 1 N,


THE COURT. Do you feel quite recovered and able to proceed


at this time, Mrs. Bain? A 1 think 1 do, Judge.


lAR • FORD. Q When you left the stmd the last day in


-court, Mrs. Bain, you were testifying about the visit that


You statedMr. Franklin had made to you on Sunday night:


that you came in later and you heard them talking, that


at that time you heard Mr. Franklin advise or say to your


husband, "Now, Bob, don't you go to work and spend this


money; calIon the District Attorney as often as possible


for your juror's feea." That you heard your husband ask


him if he had brought the other $100 as he had promised
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1 and that he, Franklin, said, "No, 1 am a little short, 1


2 will give you that with the other, 1 will give you $3600


3 when you are through with it, when the trial is ended."


4 He said, "You know 1 am good for it, don't you, Bob?" and


5 Bob said, "Yes, you are all right." Now, is there anything


6 ·else at that conversation that you remember?
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by both sides and Darrow will examine you for th e


1


2


Q I remember that Franklin said tha~ttyou vall be examined


defense tI,


lnything else t hat you 1" em ember of that was said aQ7


3 and he says, -- Franklin says, "Darrow will probably ex


4 amine you pretty hard and ask you some hard questions tl
,


5 he says, "and don't get mad; just answer them off-hand


6 -and tell the truth", he says. "It xs all understood.


8 that conversation? A He also said that there would be


9 other jurors that would vote f<?r lCquittal, end he says,


10 "Whatever you do, stand for conviction".


11 UR FR$>ERICKS: For what? A Fo 1" ac qui t tal.


12 MR F01ID: When he said that th ere would be other jurors


13 who would vote for acquittal, was anything other than


14 that said about these other jurors? A There was som&-
-


15 thing else said in there, but I don't remember j;tj:tst what


16 it v~s; happened a,long time ago.


17 Q When next did you see Mr Franklin t if at all? A Why',


18 I don't remember the date; it as -- I saw him personally


19 a few days after Mr Bain had been sworn in as a juror.


20 Q' YOll mean' after he had been accepted as a juror in the


21 case? A Sworn in. He had been strom as a juror.


22 Q Aboll t how long aft er that? A Oh, it ,vas only a few


23 days_


24 That was sometime during the month of ~ctober, 1911,


25 towards the latter part of the month? A I really


26 say; I don,t remember the date he was sworn in.
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Ylere.


remember.


A I don t t rememb er


I would like this conversation covered by the


Q, Who else was present? A Nobody •


Q Was it in the. daytime or the evening? A To the best


of my recollection it was in the evening.


THE cauRI': And the same rulings; it ,viII be understood


that it is as fUlly as if it was interposed at this time.


Proceed.


A As soon as I came in there Mr Franklin shook hands,


and he says, "Well", he says, "Bob passed all right."


I said, IlYes. 1I And he said, ;11e said, IlHe is pretty eute ll
,


he says. "Iwas talking to DarroW' and DarroVl said that the


time. they were using the peremptory chall eng es, he says '.


Bob kind of raised on his chair when it came his turn, .


this vvay, as if he was go!ng to get up and go out, as if


he expeet~d to be excused, and that then both


to keep his seat,"and he said that Darrow spoke of Bob


same obj ection and exception that the other conversations


Q, At what pI ac e did yon s ee lrr Franklin? A At his


office in the Chamber of Commerce.


Q 'What was said and done at that time? A Vby t l[r --


Q, About wha t time t app roximat ely?


that.


Q As near as you c an fix it? A I should jUdge about


8; sometime after 8; might have been 9; I don,t really


1,m ROGERS:
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you want me to rep eat that?


through any ot her channel would be that lady that came to


talk to me, It and he says, "The only one that you c an talk


being so cute about it, as if it had not been understood


.And he again spoke of not


that he was not to be excused.


Bain?


you that day with the card."


I


:n.fffiFORD: What else was said at that conversation, :M:rs I


AHe cautioned me again about not "peaking to any- I


:~:i"H:a::~:'h~:":r:I:a::~ ,:::0:0":::: :: :::::y, I


tl


using that money, and he also asked me if I had l)een approa


ad by anybody, and I toM him that I had -- or by any sus


picious person; that is the ~ he put it, and I told him


about a gentleman th at had sat down at my side at court


one day, the very day that Bob had been sworn in as a juror
\


and he wanted me to tell what occurr ed, and I did. Do
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i
16 !


Q No, it is not nec essarJ, unl ass they want to c ross


examine you on it. Youvrere simply caution ad not to--


A TO speak to a soul, and I was also told not to recog


nize Ur Franklin on th e street. H8 says, "If you meet


Ime at any time, don't let on t hat you knOVl me. tf


i
Q "I;Vhat did you do with the $400 that you received from llr


Franklin? A On December the 1st?


Q yes. A I .o;ave it, $300 of it to the District At


torney vii th a rec eipt for th e ot her hundred I had paid 0


the home place a few days before.
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Q What did you do with th e $100? A I paid it on the


home plac e.


Q To whom? A :Mr H. A. Church, of Burbank.


Q HOW long after you t~ot it? A 'Well, I got it on the


night of october the 1st, end this was December 1st •


•
Q Yon said October? A October 6h was the day it was


handed over to Mr Bain and .he handed it to me after I re


tUlned from lodge, and I kept it until the 1st of Decem


ber.


Q Now, when did yon make the p~ent of ~he $100 on your


home? A I don,t remember the d ate. You have the letter


or the District Attorney, I believe, has the letter, also


the' receipt for th e mon ey.


l}[R ROGERS: She cannot refresh her recoll ection by any


document except which the law allows her to.


UR FORD: I ask you to look at this document.


THE COUID': That is the document you have just shown coun


sel for the defense?


MR FROD: The doctunent I have shown counsel for the de-


f ense.


~rR ROGERS: Before there is any testimony on it, th e wi t


ne ss shoul d be asked som e questions to whic h"We can obj ec t.


He merely says,"I show you a document."


THE COURT: There is no quest ion before the court.


1m FORD: I wish to stat e that the obj ect 0 f showing


this to the witness is merely to refresh her recoll ecti
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as to the date, and we \vill proceed to show that she saw


the document when the facts were fresh in her memory,


81though th e document is not wri tt en by her,· t hat she saw


the docnment when it was -- "When t he facts therein con-


t ained 'were fresh in her memory, and sh e knew the same was


correctly· stated in the writing, although the wri ting was


not made by her, in accordance wi thsection 2044 of the


COde Of Civil Procedure. I will as~ yon to look at that


postal card and ask you wh en you first saw it.







rA Pos tal car!?


Q Or a card, 1 don't know whether it is a postal card.


A The pos tal card?


Q Yes. A 1 didn't receive it until December 1st, after-


Q At that time you looked at the contents of that card,


didyou? A No, 1 didn't take time to look at it.


Q Did you take time after that time to look at the content


of that card , what it says on the car? A May 1 take that


statement back? Just to make a correction?


Q Make any correction at any time. A Well, the time 1


went to Burbank 1 waa handed a receipt and there waa a


mistake in the re ceipt, it hadn't--the payment had not been


made as 1 wanted it stipulated.


MR. ROGERS. 1 object to that. Just wait a moment, Mrs.


Bain. 1 think that is going too far outside the refresh


ing of the recollection, and it is incompetm t and a rela


tion of matters that are hearsay.


MR • FORD· 1 think the answer is subject to that motion


tp strike out.


THE COURT. Strike it out.


MR. FORD. Q At the time you saw this card and saw what


it was, were the facts contained in that card fresh in your


memory? Did you know whether the card was correct or no"t?


MR. ROGERS. Be says, if your Honor please, as 1 recall


Mrs. Bain's testimony, she didn't take time to look at it


to see.
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1 THE COURT. Yes, but she withdrew some of that statement


2 and 1 don't knovi whether it is very clear, what i8--


3 MR. FORD. I withdraw that question.


4 THE COURT. The quae tion is withdrawn.


5 MR. FORD. 1 believe you testified you paid $300 to the


6 • District Attorney on the 1st of December, 19111 A Yes, sir


7 Q And that $300 was wha t par t of what money? A tjf the,..,


8 money that I received from Bob--Mr. Bain.'


9 Q And the other $100 you paid on the place? A Yes, sir.


10 Q Now, how long before you turned over the $300 to the


11 District Attorney, how long before that was it that you


12 paid $100 on your place? A November 25th.


13 Q About a week befor6'i?- A 1 think I have made a mistake


cise date.


:MR. FORD. Just wanted to show it was about a week before,


the end of the trial, don't care particularly about the pre-


in that. That is the time the letter was written; I don't


know the date, Mr. Ford, on that card, and 1 didn't look at


it to see the date, that is the date of the letter, isn't


it?


Q Well, Without referring to,that--it seerr~ to me--


MR. ROGERS. Now, you want that date, is that obtai~able


by anybody that knows?


MR • FREDERICKS· We don,t care particularly just about the


date.


MR. DARROW. She said that aIr. ady.
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1 '1m. FORD. Now, t}jl.e $30~ which you turned over to the


2 District Attorney, what kind of money was that? A Cur


3 rency, ,paper money.


4 Q And what denominations? A Twenty dollars, all of them.


5 Q Can you describe it any further, the taO? A Only in


6 • color.
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Q Well, what colors? A SOme were green and some were


yellow.


Q 1 will ask you to look at this package of currency which


1 have in my hand. Are you able to identify it beyond wha


you have already testified to? A They all look alike to m


they look like the ones; 1 couldntt say whether they were


or not. AlII know is that they were ~O paper money.


:1 would like to state 1 had never unrolled them at all.


MR. ROGERS. Why, to save the DIstrict Attorneyts office


the necessity of putting a Witness on from their own office


to testify to the . ~ustody of the money, we will admit that


that is the--now the witness said she gave $300 in currency


in $ao bills, that she didn't take notes and it is not


susceptible of identification, and if l..u. Fredericks, 1


have no doubt, went on the witness stand he would testify


to it, but we object to i~s relevancy and materiality and


competency and the fact no foundation laid, and on the other


ground--those grounds that have heretofore been stated in


respect to the testimony of this witness, that Mr. Fredericks


would tes t ify •
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1 MR. FORE. Simply stipulate as to the fact this $300 was


2 rece ived by ~r. Freder ic ks and reserve all your objec tions


3 to the competency and materiality?


4 Am. ROGERS. Yes, sir.


5 MR. FORD. We offer it in ev idence as People's Exhibit 41.


6 ·THE COURT. ~eal it up the same as the other currency.


7 MR. FORD. QAt the time on Sunday tha t Mr. Bain was as king


8 Mr. Franklin ;for the $100 of the 500, do you remembe·r all


9 that was sa.id on that occasion by Mr. Franklin when he said


10 he was g60d for it or asked your husband if he was good


THE COURT. Yes, the objection is ovvrruled.


for it?


MR. ROGERS.


conversation.


The same objection as to the remainder of the


Can 1 hear that question again?


11


12 I
131


I


14


115! A


16 MR. roRD. 1 beg your pardon--l withdraw the ques tion for a


17 momeht. Perhaps 1 am wrong. Cross-examine.


18


19 CROSS-EXAMINATION.


20 MR. ROGERS. Q hs. Bain, you had known Mr. Fran1f.lin quite


21 a number of years, hadntt you? A Just known him, not


22 very intimately. 1 had met him a number of years ago.


I didn't know him so aWfully well.23
24 Q You knew him well enough ~o say to his wife, did you


25 not, when youca..lled her up over the tphone, 1t0h, yes, 1 have


26 'known Mr. Franklin for Borne years"? A yes. 1 had met
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him some years ago.


Q NOw, the first time that you saw Mr. Franklin he was


ou ts ide your house, was he not? A Yes, sir.


Q In the daytime? A Yes, sir.


MR • FREDERICKS· 1 suppose it refers to this time?


·MR. ROGERS. Q yes, 1 mean this matter that you have


testified about, the first tine that you saw him about


that matter was in the daytime? A Yes, sir.


Q In the af ternoon? Ayes, sir.


Q pe came up in an automobile , didn't he? A Yes, sir.


Q Somebody with him? A 1 suppoae there was; someone


spoke to rre. 1 didn't see them on account of the greens


on the house.


Q One of the very first things he told you was that he had


been there several tim~s, wasn't it, to see you, and


couldn't find you in? A No, not one of the first things.







ience.


a~vhere? A No.


bor next door, Mrs Carpenter, leaving the mess~~e that I


shoul d ring that phone number up at my eerliest conven-


Q


Q


Q Now, Mrs Carpenter lives right close to you, don't


she? A yes sir, right n EDtt door.


Q Next door, only a few feet away, and t hat number ViliS


the number of Bert Franklin's of'fice,'~Jilsn't it? A No.


Q 'Where? A It \YijS the residence phone.


Q Number of his residence? A yes.


Q The nuraber of Bert Franklin's residence? A yes.


Q As a matter of fact, he cmne in response to a tele


phone from you, didn't he? A Yes.


Q Well, where -- whEn he came in response to the telephone


from you, where did youget your information to telephone


to him? A Frpm the card that he had handed to my h,eigh-


Well, he did tell you that, didn't he? A yes Sir~890r
Well, then, in the conversation, he told you tp.e


" .. '.


very first time you sa\'1 him on this matter that he had


been at your house several times tosae you and couldn't


fim you in? A Yes •
•
Q You told him, then, didn't you, that something about


\


your bei~ engaged?;: A In a con test.


Q Now, whEn he drove up to the house, did he stop his


ailtomobile in front of it? A yes sir.


Q Didn't stop it down the street or around the block
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Q You sUbsequently 1 earned that to be his number?


A yes.


Q. .As a mat·ter offact, you went out to his resilence


on on e oc casion, didn' t you? A I did, at his solicitation.


Q. And you went to his office on one occasion? A yas
•
sir.


Q. NovT, when he first came to you in the day time, he


talked to you on the outside (f th e house, didnd he',


because you ';fJere not, owing to circumst anc es, in a condi


tion to 1 et him come right in? A yes sir.


Q And he stood outside by the \nndow, did he? A yes


sir.


Q, How far was t hat from the neighbor' s, th at window


where he stood and talked with you? A Oh, it was on the


v.est side of th e house and the ~eighbor! are on the east


side of the house.


Q But there is a neighbor on the west side, isn.t there,


en the back part of the lot? A Away in the rear.


Q. And are there any trees oJ; bushes right around where


he stood? A yes, it'.vas obscured entirely by the


bushes from the street and on th e side.


Q And as that automobile stood out there on these oc-


casions A That '7'I8S in the OpEn.


Q Was that obscured by anything? A Not at all.


Q 'When it came in the evening, it was lighted up,


it? 'A I didn't s aa it.
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What 1 mean


And she says, aurs Franklin". Well, 1speaking to."


Q Well, now, you have misunderstood me.


says, "l{r Franklin has left a card here with this number


on for me to ring up; hev;qnted to see Bob on very impo rt


ant business ll
, and she says, "V~, Mr Franklin is not in


is the conversation over the phone, the first time you


talked. A With l{r Franklin, you mean, 0 r 11!rrs Frankli n?


Q. yes, ],,{rs Franklin. A Oh, 1didn~t know who it7Jas


calling me up; 1 hadn't the slightest idea, and 1 called


up the number, and 1 s aid, "This is l[rs 12in; who am 1


Q You didn't see it? A No sir, I\'Vas not there.


Q 'When it came in the daytime, though, yousaw nothing


about his numbers being taken of f, 0 r anything? A 1


didn't see the automobile; 1 could only see the hind part


Q Now, when you first called up l.{r Franklin, you talked


to Mrs Franklin, didn't you? A Yes sir.


et And What Wiras the conversation between you and Mrs Frank-


lin? A \\hy, vrhen 1 got there, 1 had never met l{rs Frank


lin. 1 says, lI!frs Franklin?" She says, "yes. 11 1 said,


"This is yrsBain", and she says,"1 am very sorry, 1.,frs


Bain, but Mr Franklin is not at home."


of it, on account of these vines in front of the house.


0Q When you went to his office, did you go by the eleva


tor, in t4e Chamber of Commerc e BUilding? A yes sir.


Q 'When you went to his house, di d you come by the' street


car? A 1 did.
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now, Mrs Pain". And she says, "I wi11 t ell him. just as


soon as he comes in." That is, to the best of my recol


lection; that is about all.


Q Was that at the office or the house? A The residence.


Q At the residence? A yes •
•


Q .And then ]Ir Franklin did come out? A yes sir.


Q Did he say anything about having a chanc e to do himself


some good in this deal hewes making? A Yes sir, he did.


Q \-That did he say about t ret? A He said that he had a


chance to feather his own nest, take life easy.


Q Had a chance to feather his o\m n est and take life


easy, did he? At what conversationwas that. A What


conversation\~s tl~t?


Q Yes, whic hone, the first one or th e subsequent con


versation? A 'ilie first one, sure.


Q The first one? A yes sir.


Q Now, when he first came to your house and made these


statements to you, did you understand, l""rs Bain, that his


proposition to yoU'7.tlS a crime? A I don,t believe I did


realize it right away.


Q 'When did you first realize it? A I think after he"~s


gone I thought more wer it than any other time. I had


not much time to think about that, he''''Z1S doing most of


the talking on this SUbject, and my main thougl1t was to


get rid of him, I wanted to get rid of him; I had other


things toattend to, and Iwas going out that evening and
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had supper to get and my minutes towrite for the l0dge t and


I kept 'nshing all the time that he woul dget away so that


I could do vmat I had to do.
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1 never had


Read the answer so that


Finish your answer.THE COURT.


thought of the balance of it at all, 1 only thought of that


$500 •


Q 1r.e remainder of it you never considered? A No, 1


serve on that jury, that is, had to go up and be examined


and Fr ankl in had pu tit to me as easy noney, he says,


"He haa got to go up there anrNay, Mrs. Bain," and, he


as a br i be , no, a ir •
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Q But that was before your husband carne home? A Yes,6r.


Q He went away, having made you this propos i tion. 'fT.tlen


did you realize the nature ofix.? A 1 did not look at it


many occasions to think about it since.


Q 1 ~m asking you, then, when waa the first


says," you will be $500 to the gOOd."


-didn,t think anything about that.


Q And have you never thought about the matter since that


time? A 1 think 1 have occasionally, 1 have had a good


A 1 have forgotten--


MR • ROGERS. T'ar don me, fBJir.


she may finish it.


(Answer read.)


A --the way Franklin had put it to me, 1 knew Bob had to


Q you did not? A No, sir. It never struck me as being


·a bribe at all, the way--


Q When first did it strike you--


THE COURT. She has not finished- her answer. 


Q I beg your par don.
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husband would qual ify •


lin was coming? A 1 did.


coaxing him to take it, that is all.


Q You just kept on coaxing him to take it? A Yes, sir.


Q When you realized the situation? A I did.


Q Now, when you went away tha t evening you knew Mr. Frank-


1 jus t kept on


1 didn't fer a moment think my


And your idea was only of that 500?A Yes, sir.


And the otlj3r matter--


And knew what he was coming for? A Yes, sir.


And you persuaded your husband to take it, did you not?


1 did.


Q Who dii that? A Mr. Bain.


Q Mro Bain himself? A Yes.


Q Then what did you say to that? A


Q


Q


Q


Q


A


did think about i~ as being really a matter of a crime?


A When 1 was telling it to my husband, what Franklin had


said, then he opened my eyes to what a terrible thing had


been proposed to me.
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19 Q You didn't think he would qualify? A No, 1 hadn't any


20 idea that he would. 1 knew tba t he had to go up and be


21 examined anyway and he would be just $500 to the good, that


22 is about the way 1 looked at it.


23 Q Did you talk With him any about qualifying, that is,


24 your husband? A No, sir; 1 told him-- 1 take that back.


25 1 did say to him, "Bob, you will never qualify", 1 says,


26 "Never in the world, and you might as well take that $50







3897


1 you will nover qualify, in the first place, you are hard


2 of hearing and in the second place, you have belonged to


3 the union and y ou have read the newspapers," and 1 s aye. ,


4 "1 have hear a from a good many sources that nobody that had


5 read the newspapers would ever go on that jury," there-


6 •for e, 1 thought he ne,rer would qual ify •


7 Q You thought he had some kind of an opinion about the


8 matter too, didn't you? A No, sir. Mr. Bain had never


9 expressed an opinion in my hear ing, but 1 bad rrJ.ine.


10 Q You had yours? A Very strongly.


11 Q Did you ever state that to him, that opinion of yours?


12 I A No, sir. ~~enever 1 would say anything to Bob about it


13 be would say, "That is newspaper talk, you rr:us t not pay


14 any at tention to it," tha t is abou t all the answer 1 ever


15 got out of Bob.


16 Q Now, after ;p. Franklin had been out to your place and


17 after you had first talked with Mrs. Franklin over the


18 'phcme, you made an arrangement with Urs. Franklin to go to


19 the off ice, didn't you? A 1 'phoned tw ic e before we


20 made any arral)gement. The first time she had not spoken


21 to ~!r. Frankl in and she said to ring up again and she would


22 make an appointment for me.


23 Q And she did make that appointment? A Yes, sir.


24 Q Well, now, you got word fr"om Mr. Franklin otherwise


25 than even by his corning out there so rr;any times and


26 talking to himself and his Wife over the 'phone and
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1 leaving a card at his neighbors, didn't you? A yes"
\.


2 Q Wasn,t there a lady came out there? A There was a


3 lady carre out ther e one day, 1 think it was befor e noon"


4 Q Do you remen,ber about when that was'? A Why, it was


5 j tlB t--well, it waa the day that 1 went to Fr ankl in 1 B


6 "houae, that night, you know, 1 called Franklin's house


7 that night and this card was teJling me to go to that.


8 Tte lady came to the door and ahe says, "Get a penc·il,


9 please, and take this address, It and 1 got a pencil and sle


reae the address and 1 wrote it down and she says, "You


be there tonight at 9 o'clock tf , and she says, "You under


stand, 1 suppose you know who it is fr om? tl 1 a ays, 1 have


an idea;" 1 didn!t know where Franklin lived, so 1 went


to the 'phone and 1 looked at Franklin's narr~e and 1 saw14


15 that this was hie address. That was the first time 1


16 knew where he lived.
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1 Q The la~ said, "You understand, I suppose?" A Yes


2 sir.


3 Q Now, have you seen that lady since? A Not to my


4 knowledg e.


What kind of a looking lady was that?


5


6


It was not lvrrs Fflanl'",J.in? A No.


A I never


7 . could tell you that.


8 Q You could not? A No. I am very poor to describe any-


9 bo <t".


10 Q Was there a man that saw the lady? ]:!aybe vve c an get


11 him to describe her? A Aman?


knO'liV of. I was all alone •.


Did Franklin wer speak to you about seeing that lady


Q Youwere all alone? A I beg your pardon. There was


a lady in the kitchen, but she didn't come in -- my


neighbor next door -- she ...~s in the kitchen, and she didn't


know anything about what was going on in front.


12


13
I


14


115 '


16 i
.17


18


Q yes. A No. There was no man around my place that I


19 again? A Well, he -- this evening that I was there he toli


20 me that any time that she came to the house I could speak


21 to her, but not any other way, any time he sent a note


22 with her, I \\QuId know itwas all right, but he told me ,


23 in cautioning me, he told me never to speak to a soul


24 because, he says, "The District Attorney is liable to


25 try in every way to .!Set someone to quiz you", he says, "


26 a little girl might be sent to you", and the result~as
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1 was suspicious of eve~body.


2 Q "wen a little girl might be sent to you"? A yes.


3 Q. Was that before ° r after this lady had come?


4 A This was the only evening that I was ever at Frank-


5 lin's office •
•


6 Q Did you see that lady there at Franklin's office that


7 night? A No sir, there was not anybody there unless


8 she was cone ealed in another room. She was not in t. hat


9 room.


10 Well, now, at the time that you met Mr Bain after the


11 lodge and he handed you the mon ty', did you have any talk
I


12 with your husband about the matter? A A little.


13 Q A little? A yeS sir.


14 Q. He gave you the money? A yes, he toll me to take it,


15 he never wanted to see it Egain.


16 1 Q He never wanted to s ee it. That is all.


17 UR FORD: That is all.


18 THE COURT: That is all, Jlfrs Fain; youare EOCcused. Gen


19 tlemen of the jury, bear in mind your former admonition.


20 We vdll take a recess for 10 mmnutes at this time.


21 (After recess.)


THE COURr: Proceed, ,~entlemen.22


23


24


1m :EREDERI CKS :


1lR ROGERS:


.-Th e people rest •


We affer a deposition, if your Honor please,


25 lBf William E. 1lason, taken on behalf of th edefendant at


26 the city of Chicago, Illinois, on the date specified in
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1 certificate.


2 11m FREDERICKS: We have copies of those, your Honor. ~


3


4


5


6


could probably follow counsel a little closer if I had


knmrn. you were going to begin


.THE COURT: If you want to send up to the office for them~--I


1JfR FREDERICKS: Yes. I


7 TEE coum: It won, t take five minutes.


811m FREDERICKS: Won' t take two minut es.


9 MR ROGERS: The first part of this you won't want to


10 fo llow anyhow, an d I c an go ahead.


11 1lR FREDERICKS: There are same objections


THE COURI':· If we come to the time you want to stop,


Captain,\w \till stop.


ltWILLI.A1,[ E. UoiSmr, produced as a witness


on behalf of th e defendant, being first duly sworn;vms


examin ed in chi ef by Ur 1lasters and t estifi ed as follows:


Q, Where do you live? A Chic~go, Illinois.


Q, What is your age? A 61 years of ege.


Q, Your profession is that of a lavJYer? A Yes


Q, Have you ever held any 0 fficial position? A


A William


(Reading: )


Go as far as you can. These were taken


Senator, \nll you ,please state your name?Q,


E. Mason.


~,fR FBEDERICKS:


under a stipulation.


MR ROGERS: yes, under stipulation.


!
12


1


13 I
I


14 I


151
I


16 I
I
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I have been a member of both branches of the Illinoj.~


legislature, and a member of congress, and a member of


the United States Senate.


Q \llhat years i'Vere you a member of th e United Stat es


Senate? A From 1897 to 1903.
(


Q That Y18S for the state of Illinois? A yes··s"ir.


Q Have you held any other official positions than that?


A I think not.


Q How long have youlresided in the city of Chic8;.'?;o in the


state of Illinois? A About 40 years.


Q Do you know' Clarenc e S. Darrow, th e defendant ? A I do.


Q How long have you known him? A I think since 1888


or 1890, wh Ell I first knew him.


Q What has been the nature and intimacy of your acquaint-


ance with him? A The nature?


Q And intimacy of your 8cquaintame with him? A The


nature of our acquaintance began by having joint debates


with Mr Darrow on the tariff question in, I think, about


the year 1888 or 1890; it might have been as late as 1892.


I have knovm him politically and professionally very welli


ever since. I cannot recall any sp ~ific dases in which


we were associated, either adversely or together, and yet


I have a verJ distinct recollection of being consul ted


about litigation during the past 20 years in 71hich he


was interested.


Q You have known him pretty 'well at the bar here, have
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3 known him very v.ell.


4 Q Do you belon~ to the Illinois Bar Association?


senator? A I have knom him very v.ell at the bar.1


2 Q Do you belong to the A I h lNe watched him; I


39


1
have I


5 A
•


6 Q


yes. I


And th e City Bar Association? A The Stat e Bar Associa-


7 tion and the City.
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CROSS-EXAMINATION.


A He was for free trade and


A We were on opposite sides.


Q ~hatwas his side on it?


1 was for protec tion •


Q 1 see. Do you know the general reputation which :I.r.


you aligned as to them?


Darrow bore in the community in which he resided,previous


to the finding of these indictments against him,for truth,


honesty and integrity? A 1 do know that reputation.


Q What was that reputation? A The very best.


Q What is that reputation? A Good.


MR. MASTERS. That is all.


BY MR. KEETCH."


MR • ROGERS. Do you des ir e to read or shall I?


MR. FREDERICKS. j,~r. Keetch is familiar With that side of


"Q Have you known him in those organizations? A 1 have.


Q And met him at the assemblies of those organizations


and banquets and so forth? A Yes, occasionally. My


best acquaintance as far as a lawyer goes was a knOWledge 0


his practice and the cases that he had in which the public


, were interested and in which 1, therefore, became in a way


interested.


Q Do you mean cases that were generally and publicl.y dis


cussed? A Yes.


Q Of public import? A Yes, sir.


Q In those public debates that you fflentioned how were
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it. He assisted in taking those depositions.


if you want to or we will waive it.
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You can read I


3 MR • ROCERS. 1twill not be waived. (Reading)


4 "Cross-examination,


5 BY MR • KEETCH. Q Senator, you have known Mr. Darrow some-


6 .tbing like 22 years? A Well) yes) fUlly that long) fully


7 22 years.


8 Q Where do you live) Sanator, where do you live in.~hicago.


9 A 1 have lived always on what is known as the West Side.


10 I live on Washington Boulevard near the entrance to Carfiel


11 Park.


12 I Q And you have lived there for the most of your life) have


13 you) Senator? A Yes) 1 have lived on the West Side


14 ever since 1 came here.


15 Q Do you know where Mr. Darrow lives? A No, sir; 1 don't.


16 1 think 1 have never been at his house.


17 Q Then, wbat do you understand by the word "corr~unityrt)


18 Senator? A 1 understand by the word "community" the city


of Chicago where he practiced law and where 1 met him in th


cour t room for the las t 23 or 24 years.


Q Then with reference to that particular community, that


is confined or rather it takes in the Whole city of C~icago


but not any particular limited section thereof? A No, it


takes in the whole--not only the whole city of Chicago but


the whole State of Illinois.
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Q In other words) you were not a neighbor of his? A


sir.
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Q In the strict senae of the word? A No, sir; 1 think 1


once viai ted him, ca1led on hirr: to pay my respects when he


was in Colorado Springs.


Q 1 see, A And 1 was there on a trip.


Q Were you intimate with him socially outside of that?


.A I can't say that 1 was.


Q Your contac t wi th him was mot e or less of a poli ticaL
I


nature, was it? A Politically and professionally .•


Q And professionally? A Yes, 1 knew hie way of doing


business.


Q And you hadno castD with hilt, 1 unders tan d you to say, or


against him? A Well, 1 have no independent recollec-


tion of having any important cases With him or against


him; but 1 do remember of being in conference in litigation


either as counael or aa attorney, in which he was interested.


Q 1 see. A Off and on for more or lesa for 20


year a, and 1 had occas ion in that way to know Mr. Darr ow.


Q What was the character of his practiceJ largely? A Well


he had a general practice. He had--when he went into the


firm with Judge Collins they had every sort of conceivable


practice. 1 know he tried very important cases, but he alao


tried a great many trivial cases.


Q 1 see. A In a char i table way. People went to him in


troUble, whet~r he got anything for it or not.


Q Of course, of that you have no personal knowledge?


A Yes, 1 have. 1 have personal knowledge of it. It
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par ticular was gOOd, and 1 would not 1 imi tit to anything


or any par ticupar space, any particular place.


been a part of rr.y knowledge of him.


Q- With reference to the political side of it, on what


side were you, Senator; a Republican? A I am a


Republican, and Mr. Darrow is a Democrat.


Q Mr. Darrow is a Deu:ocrat? A Yes, sir.


• Q And you discussed these publ io ques tions 1 A Yes, sir.


Q. Principally on the question, you say, of the tariff?


A Yes, that \vas the first debate we had.


Q A debate? A Yes.


Q NOW, when you say his reputation is good for truth,


honesty and integrity in the corrmunity in which he lives,


- you mean by that in the City of Chicago, based upon your


conta:)t with him professionally and not socially ,is that
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16 I


right? A Well, 1 mean to say that his reputatmon in thos


17 Q What do you understand by reputation, Senator?


18 A Reputation is what men say of us. Character is What God


knows about us.


Q That is a very fine defin~tion, Senator. Do you


a lawyer 1 have heard him discussed by men like Judge


and Judge Gary. And many of us who didn't agree with


distinctly.


Q Of Mr. Darrow? A Yes, sir, 1 do remember very dis


tinctly, when -he has had political differences, and 1--
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remember what men have said about him? A


Q yes , politically; but 1 mean as a lawyer.


1 do, very


A Yes, as







3908


1 in politics have discussed his integrity and his beliefs


2 and his theories.


3 Q His theories were somewhat of a socialistic character,


4 werentt they? A His theories were somewhat of a Social-


5 i8 tic ch ar acter •


6 Q. Yes, and they even went a little further than that,


7 didn't they, as a rulei A No, no 1 have given a great


8 analysis--l have given a careful analysis to Darrow's. beli~ s,


9 We are all Socialists, differing in degree.


10 Q Surely. ABut there is not anything anarchistic


about Darrow.


Q Doesn't he belief in phjlosophical anarchy, or whatever


he says it is philosophical anarchy it means that real


Socialism don't include forceful amendment to law.


11
I


12 I


13


14


15


you call it? A If you analyze him and his lectures, if


gone a little further than I would along those ideas, but


Sunday, he has sometimes in those lectures, or semi-sermons


ExcuseAQ We won't go into a dissertation of anarchy.


me for doing it.


Q Personally, 1 don't know very much difference between


phmloBophical anarchy and anarchy, but those differentia


tions ~ight possibly be defined in y~ur mind. As to whether


the public understands it or not, 1 dont know.


At any rate he has expressed himself, 1 presume,


has he not, in a somewhat radical way, as far as Socialis


tic questions are concerned? A Yes, on some branches. For


instance, when he speaks to the prisoners in the jail on
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1 has always been in favor of obedience to law as it is, but


2 a protest against some of the laws as they are.


3 Q How had he been regarded very largely as a jury trial


4 lawyer 1 A 1 regard him as a good lawyer, and 1 regard


5 him as a very safe counsel.


6 Q And jury lawyer too? A Yes.


7 Q Most of his cases, as far as you know, have been before


8 juries? A Well, yes. That is, those that 1 have known


9 about mostly, 'because 1 was not associated with him, but


10 those jury cases were the cases that got into the papers.


11 Q For the most par t you wer e in Washington, wer e you no t?


12 A Well, 1 have been in politics. 1 1m like the elevator,


13 1 t ve had my \~Ps and downs.


~ut if you have been in the Legislature and in Congress


1 have kept my office open all along.


Here in Chicago? Here in Chicago.


1 have been at home all along a


A


Aups and downs.


17


14
1 Q


15 I good deal.


16 I Q


Q


18 and in the Senate, that necessariJy took up considerable of


19 your time? A It did during the time 1 was in office,
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during those times 1 spent a good deal of my time in Spring


field.


Q About how much of the time, Senator, aince yeu first


went into the Legislature until the present time have you


spent out of Chicago, approximately?


A Well, 1 guess half of that time 1 have been either


in the Legislature or in Congress.
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1 Q Yes. A But 1 lived here, except my term in the


2 Senate, and kept my house open, and 1 kept my office


3 open, and tried cases.


4 Q 1 sse. ~ Had to.


5 Q 1 see. A 1 kept my house open all except part of


6 .my senatorial term, and 1 kept my office open and


7 tried cases here.


8 MR. KEETCH: Yes. That is all.


9 REDIRECT EXAMINATION


10 BY Mr. Mas ter s :


11 Q During the time, Senator, that you were in the State


121 Legislature and in Congress and in the Senate, 1 take it


13 1 that you were con'ing back and forth between Sprinefield and


14 Chicago? A Yes, sir.
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Q And Washington and Chicago, week by week? A In the


Legislature, the usual times for the sessions there was


fro m Tues-day until Thursday night; so that we had


Fr iday, Saturday, Sunday and usually monday in our


offices here.


Q And the session of the Legislature lasted from about


January until Mayor in that neighborhood? A Yes, usuall~


Q And th at': was only every other year? A Every two years,


yes, sir.


Q Who was Judge Tuley, Senator? A Well, JUdge Tuley was


the great chancellor of this bench for 40 years, 1 guess.


Q You mean he was on the bench for 40 years? A







2 lawyer that we think was great.


1 Q And who was JUdge Gary? A He ~as the other great


3911 T
3 Q How long was he on the bench here? A Certainly 40


4 years.


5 Q JUdge Tuley haa been dead how long? A Why, 1 think


6 ~hey both died some three or four years ago.


7 MR. MASTERS. That is all, Senator.


8 THE WITNESS. Thank you.


9 MR. KEETCH. Jus tone ques tion, Senator, if I may detain


10 you for a momen t •


11 RECROSS-EXAMINATION


12 I BY •• Keetch:


13 Q When you returned from Washington or Springfield you


14 hadn't in your mind par ticular ~1r. Darrow, of course?


15
1


16 i


A


Q


No, no, not any more than any other member of the bar.


Exactly. He was one of a thousand or fifteen tundred


17 other nembers of the bar whom you knew in a general kind of


18 away? A. Yes.
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Q Outside of your political debates you didn't come in


contact with him? A No.


Q Except in a professional way? A But, as 1 say,


while we differed in political debates, it was true that


we have discussed his mental and moral honesty.


Q Oh, well yes, that n,ight be true.· That is, pUblicly?


A Yes, it was done pUblicly, a discussion as to those


things.







A 1 certainly did.
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MR. KEETCHE. That i8 all.


MR. MASTERS. Q You also observed it while you were


discussing things With him?


}ffi. MAS TERS • That 1s all.


MR. KEETCH That is all,Senator.


• (Signed) William E. Mason.


Subscribed and sworn to before me


this 9th day of May, A.D., 1912.


(Signed)· Nellie Carlin,


Notary Public, Cook County, Illinois. It
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A I was born here.


loVls:


(Reading:
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The deposition of Senator Albert j. Hopkins,


Q Have you wer held any 0 fficial position? A I was a


member of congress from the district in which I reside for


18 years, ~nd I was United States Senator from the state


of Illinois from 1903 to 1909.


years.


Q. How long ago is that? A 65 years.


Q HOW long have you 1::een prac ticing 1 ~l? A :1Tearly 40


Q How long have you resided in thestate of Illinois?


Q And you practice your profession here in Chicago?


A I have offices in Aurora, and in Chicago, both.


Q Senator, please state your full name. A Albert j.


Hopkins.


Q vmere do you reside? A MY residence is Aurora, Illi-


of Illinois:


Q That is how far from Chicago? A A little aver 36.
miles/


• !,ALBERT j. HOPKINS, produc ed as a ,Ni tn ess


on behalf of the defendant, being first duly sworn, was


examined in chief by 1fr l.fasters, and testified as fo"l-


lIfR ROGERS:


1lfR FORD: What page?


MR roGERS: 162 of the record here.
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Q And member of congress from vmat yeat to what year?


A Well, I was a member of the House of Representatives


for 18 years. Iv,as electdd to the 49th Congress and serv


ed in the house until I was elected to the senate in 1903.


Q Do you know Clarence S. D arrow, the defendant here?


A I do.


Q How long have you knovvn him? A Well, I could not


say the exact number of ye ars I have known him, I should


say 20 years.


Q Where have you known him? A I ha~e met him, of course,


repeatedly here in Chicago) ,md I have met him at other


plnc es.
.


Q, What has been the nature and intimacy 0 f your acquaint-


anc e wi th him?U


JlR KEETCH: That is obj ect~d to by counsel for the People,


8 s incompetent, i rrel evant and innnaterial) l',n d no founda


tion laid for the inquiry. We ask for the objection.


TEE COURT: Obj ec t ion overrul ed.


MR ROGERS: (Reading: \' ttA I have known Mr Darrow) I


think familiarly for 15 ye ars) a t least, e>nd I kn e.v him by


reputation for perhaps longer than that.


Q You kn e.v him at the bar here in Chic~o? A Yes sir.


Q Did you know him in relation to the Bar Association


of Illinois and the Bar Association of Chic~o, Illinois?lt


HR KEETCH: The same obj ection.


THE COURr: Obj ec tion 01 errnl 00.







Have you knovm him socially, ~enator? A yes sir.
,


I wish you \vould state ':Ih ether or not, during the p erioa.


Q


Q


Kane County ·for a great many years.


press?U


or little discussed among the people end in the pUblic


of time t ret you have knov.n him and knOV'll of him, wheth er


or not he has been a character or personality who is much


of Kane County. It It is in the handwriting of the witness


nimsel!'.


few years; I have been a memb er of th e bar association


honesty and integrity.


THE COURT: This is still laying the foundation.


MR KEETCH: No. I obj e: t to that on th e g round that


was no foundation laid as to that; as to the general


UR KEETCH: The onl~" trlO~ 61' ements under the statute, as I


understand it, are as th the v'Jitness' knowledge of the de


fendant in the connnunity in which he lives for truth,


lvTR DARROW: Ei ther Aurora or Kane COunty.


]"fR ROGERS: "I have been a member of th e Bar Association of


MR IE ~"'TCH: I think, if your Honor pleases, that is essen


tially objectionable.


1irR roGERS: I desire to be he ard, if there is any doubt


about it.


l"A I am not e mem"er of the Ear Association of thes:::~; I-
I am a member 0 f the Bar Association of Chicago, but I


have only been a member of that association for the last
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cussion of' thedefendant in ,the community. ItI vr.lsh you 'would
whet her or not


state during the period of time you have lmoVvll him or lmown
'"


of' him, he has been c ahcaracter or personality who is


muc~ or little discussed ~ong the people or pUblic press."


v.Jhetherhe is discussed in the pUblic press would certainly


flot be a qu estion t hat is prop ere


7 l.{R ROGERS: It is a very large element


8 THE COURT: It is preliminary and the obj action is oj' errul-


9 ed.


10 ]\!~R ROGERS: (Reading:) Well, Mr Darrow, for a good.
11 many years, has been a very well known lawyer and a very


12 well lmmm ch aracter.


13 'l And do you mean by t hat ~.ns\Ver, much discussed among st


14 the people and in the peess? A yes.


151m UASTERS: Do you lmow the general reputation which 1,rr


16 Darrow bore in the community in v,h,ich he resides previous


17 to the indictments, the findirJg of' these indictments against


18 him, for trthh, honesty and integrity? A I do.


19 'l What vas that reputation? A It was good.


20 'l Wh at is that reput atinn noVl? A In' this communi ty it


21 is goo d. It


22 UR ROGERS: The cross-examination.
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l2p 1 MR. KEETCH. (Reading) "Q How long, Senator, do


2 say you had known him? A 1 had known him for 15 years at


3 least, and 1 don't know but longer than that, but 1 have


4 no data to indicate when my first acquair.tance cOffimenced


5 with him."


6 ~ffi. KEETCH. Perhaps I had better take the official copy.


7 MR. ROGERS. Yes. Let me take that.


8 MR. KEETCH. (Reading) "Q And by "communi ty", do -you


9 mean--"


10 MR. POGERS. 1 do not know whether they can hear you.


11 A JUROR. 1 cannot heRr you over here.


12 I MR. KEETCH. "Q and by 'conanun i ty' do you meen Chic ago,


13 Seaator? A Well, 1 mean the city of C~icago and the state


14 generally. He is a well known man in the state of 111i-


15 nois.


16 Q Did you live near him at any time? A Well, his resi-


dence was in Chicago and my residence was Aurora. I am


in Chicago. every day and have been for a gOod many years


when 1 have not been in Washington.


Q 1 see. And you state hie general reputation for


tru th, hones ty and integr i ty is good in the conmluni ty and


has been discussed, has it? A The best evidence that it


is good in the community ie the fact that so well known a


man as :,!r. Darrow and a man who has been publ icly and pri


vately discussed as he has that 1 have never heard anybody


question his truth or integrit~."


MR. ROGERS. The answer as read was not quite inteligible,
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record.


THE COURT. Mr. Repor ter, read the answer.


MR. KEETCH. 1 beg your Honor's pardon. 1 understood


you to say to read it and i was just repaating the ques-


•
MR. KEETCH. "1 see. And you said his general reputation


fDr truth, honesty and integrity--"


THE COuRT. Wait a minute, the reporter can read the


)tion.
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13 THE COURT. 1 didn't ~nderstand you were doing that. It is
14 .


aD right. Just let the reporter read it.
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(Record read by the reporter.)1


2 1lR KEETOn: ( Heading: ) ItQ


39J-
I simply wanted to find, Sena-


3 tor, whether your statement is based upon a discussion of


4 that fact or no discmssion at all. I entirely agree with


5 your statement in that regard, that is, it is so ECcounted,


6 I believe. You said a little while ago,Senator, that you


7 were socially friendly with him, and you called at his


8 house, I presume? A No, I did not mean that I have


9 call a1 at his house. What I mean by having a knowledge


10 of him in a social viay, is the fact that I have met him in


11 the court rOODl, and I have met him in hotels and other


12 places where gentlemen meet.


13 Q An d you have the friendliest kind of feeling, of


14 course, for him? A I have always had admiration for


15 his ability and friendship for his character.


16 And you know, undoubtedly, of the character of the


17 charge against him at present in California? A Well,


18 I have read statements in the newspapers; of course, I


19 have no accurate knowledge as to tr~t, further than one


right in giVing my testimon~.


<sets from the public press.


course, you VTould be very glad to voiLunteer, would,.you
A 'Why, I feel entirely friendly to ~Ir Darrow,but that
friendship would not swerve me from what I thought was


20
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24


Q, Anything that you might know to his good, why, of


25 HRKEETCH: Oh, surely. That is all, I think.


26 1.,fR HASTEHS: Q Senator, what are your politics? A


Republi can. It
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Harr ison,


"Carter .Henry Harr ison,


Q Will you please state your


We offer the depositi~ri of CarterH.


Mayor of Chicago. (Reading)


MR. ROGERS.


and testified as follows:


Q Do you hold any official position in this city? A Yes,


produced as a witness on behalf of the defendant, having


been first duly sworn, was examined in chief by Mr. Masters


•full n~ne? A Carter Henry Har~ison.


Q Where do you reside? A 607 Rush Street, Chicago.


Q pow lo~g have you lived in the city of Cricago? A 52


Q What is it? A Mayor.


Q Mayor of the City of Chicago? A Yes, sir.


Q When were you elected? A The last time, the first


Tuesday in April, 1911.


Q pave you ever held any other official position in this


City? A Only Mayor.


Q When was that before this time? A From 1897 to 1905,


years.


extent.


Q iour terms? A Yes, sir.


Q Those positions comprise the official position that


you have held, do they, Mr. Harrison? A Yes, sir.


Q You are by profession a lawyer, aren't you? Weren't


you admitted to tr-e bar several ye~r8 ago? A 1 studied


law and Was ad~itted to the bar but never practiced to any
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1 Q Do you know Clarence S. Darrow, the defendant in these


2 indictments 1 A Yes, air_


3 Q How long have you known him, Mr. Harr ison? A Why, 1


4 should sa.y roughly about 20 years, and maybe a little more


5 and maybe a little less.


6 Q All of the time in the city of Chicago? A Yes, air.


j


recall having met him away from Chicago.


Q What has been the nature and intirracy of your acquaint


ance With him?"


Q You didn't know him any other place? A 1 do not


MR. KEETCH- We object to that as inconlpetent, irrelevant


and immaterial and no proper foundation laid.


THE COURT. Objection overruled-


MR. ROGERS. (Reading) "A Well, 1 have never been at all


in timate with him. My acquaintance with him has been mor e


in a public way than in a private way.


Q You have known him in political life in this city?"


MR. KEETCH. Tl:e same obj ection •


THE COURT. Objec tion overruled.


MR. ROGERS. "A In political life and public life.


Q And you have known him in professional life? A Yes, sir,


but 1 have never been particularly in contact with him pro


fessionally and very little socially.


Q . Do you know the general repu ta tion wh ich Mr. Darnow bor e


in the community in which he resides previous to th~ find


ing of these indictments against him, for truth, hone~ an


7


8


9


10


11


121


13


14


15 I
16


17


18


19


20


21


22


23


24


25


26







3923


As you say, your acquaintance with him has been a largel


political one? A Yes, sir -- and usually on the opposite


side of the fence.


a man's reputation as a man depends very largely upon


the possession of those qualities.


A As a man, I think


"Cross-examination.


A I have never h eard it questioned.


For thoseI~l'rticular traits?


MR. KEETCHE ~Reading)


Q


Q What opportunity have you had for coming to that con


clusion, M~ Harrison? 1 mean, in relation to th~8e par


ticular traits, truth, honesty and integrity? A Merely


his general repu tat ion in the community."-


Q Wasn't he already in the field? A I don't think so.


Q And withdrew in your favor? A He had been


integr i ty"l A 1 think 1 do.


Q What was that reputation? A 1 should say it was very


good.!


particular traits.


Q He VIas a candidate against you at one time, wasn't he,


for Hayor? A No sir, not that I know of. He Vias talked


of as a candidate at one time.


Q Of course, you have arrived at some definite con


clusion when you say his reputation \ms good for those


Mr Darrow has been a man in the heat and stress of pUblic


life here, and I think if there had been any serious


question of him. on those points I muld have heard of it.
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but I don't think he wa',s in the field. I have never I
heard of his declaring himself. He supported me in that


campaign. I could n t t say that h e had wi thdrawn in my favor.


Q His name vros prominently mentioned at that time?


A Ver,y prominently mentioned at that time.


~ As a candidate for Mayor? A yes sir.


Q And it ,-".as generally accepted that he would be a c~.ndi-


date, .\W:lS it not? A It \'\as discussed; but in every


elevtion there are alvroys discussions of a number of dif


ferent men, some of whom become candidates f:nd some of


whom do not. I cant treeall just what the c ondi tions were


at that time, but to the best of my recollection Mr Darrow


never declared himself as a can"didate. I think it was


about the time that he was engaged in some strike matter


in the East, and was absent from th e city. That is the


best of my recoll~tion, ~though I may be mistaken about


that.


Q Are you both of the s~e faith, politically? A That


.is hard to say. I am a Democ rat.


~ I mean, classed as Democrats? A \Vhile Mr Darrow is a


raddcal. We stand for the same general ideas.


Q I meant he ves proposed as a candidate on the Demo


cratic ticket? A on the Democratic ticket, yes.


lrR KEETCH: That is all.


REDIRECT EXAMIU ATI:01~


BY MR MASTERS: Q That was in th e year 1903, wasn't it?
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A 1903.·


Q Vfuen his name was mentioned? A yea sir.


Q And that was at the time, 2iS you recollect it, men he


was in th e East on the Coal arbitration? A That ia my


recollection, although I VIOuld not be positive of it. It


!3eems to me it was just about that time that he was at


torney for the coal miners in th e big arbitrarion, the


federal arbitration.


Q The arbitration which was brought about by President


Roosevelt? A Which was brought about by President Roose


velt, yes.


lv~R 1rASTEP..S: That is all." "Si~scribed and sworn to


before me this 21st day of ]H~.v, A.D., 1912, Nellie Carlin,
- .


Notar,y Public. Signed Carter H. Harrison."


Am • ROGERS, (Reading. )


"FRED A. BUSSE, produced as a witness


on behalf of the defendant, having been first duly sworn,


was examin eel in chief by :Mr Hasters and testified as


follows:


Q What is your full name, ur BUsse? A Fred A. Busse.


Q Y.lhere do you live? A Chic ~o.


Q How long have you lived in the city 0 l' Chicago?


Fo rty- six years.


Q ~lhat is your business? A Coal business.


Q Have you ever held any official position in


and state? A yeS sir.
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ro w vms? A yes sir.


yes sir.


Q 'What years were they? A I don't just recall.


Q Well, were you in the legislature at the time Mr Dar-


".:,


Q You 1m e.v him in th e I €gislature? AYes sir.


Q How long have you known th e defendant, Clarenc e S.


Darrow? A I bec~e acquainted with Mr Darrow while a Baili


in Judg e Brentano' s Court, and that was just prior to his


being named as General Coun sel of the No rthwestern Rail


road; I don't recall the year.


Q That ms many years ago, wasn't it? .A lJany years ago,


A yes sir.


Q Was it as many as twenty years ago? A yes sir.


Q You mean by JUdg e Brentano, JUdge Theodore Brentano,


is a present member of the Superior bench of this county?


3~
Q, You may state Vinat they \vere? A Well, I have been I
State Senator, e-nd a member of the legislature: I men-


tion those first, because they are in connection vnth Mr


Darrow. Iv~s State Treasurer, Postmaster, and M~or of the


Ci ty of Chicago •


•Q And as Postmafter of th e city 0 f Chic ego, and Hayor of


the city of Chi cagolf. rj you knew Mr Darrow, d:td you?


A yes sir.
you


Q VJhat years were" in the legislature? A I was a member


of the Thirty-nine, Fortieth and Forty-first General Assem


blies.
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Q And your :knowledge of him and acquaintance with


been in the city of Chicago,entirely? A yes sir.


3927f
him has


3 Q And nowhere else? A And at Springfield, the Capital


4 of this state.


5 Q During the time he vvas a member of th e Legislatute?


6 A yes sir.


7 Q 'What has been the nature and intimacy of your acquaint-


8 ance with him, ur Busse? It


9 MR KEETCH: The same obj ection we made before.


10 THE COURr: Obj ec tion 01 errul ad.


11 };TR ROGERS: ( Reading: ) 1tA "Why) my relations with him


12 were very pleasant, and I met him very often in the courts


13 and. in Sprin~field) Illinois, and around various places in


14 th e City 0 f Chicago.


15 Q By the way, I forgot to ask you, when were you l'fayor,


16 of the City of Chicago? A I was elECted about vive years


17 ago, five ye aI'S ago this last April.


18


19


Q


Q


That is the spring of 1907? A ~nd served four years.
,


Served four jlears. Do you lmow the general reputa-


20 tion which Ur Darrow bore in th e communi ty in which he


21 resides, previous to the finding of these indictments


22 against him) for truth, honesty and integrity? A yeS sir.


23 Q What is that reputation? A Good.


24 Q What is that reputation now? A Good.


25 llR l!ASTERS: That is all.


26 MR KEETCH: No questions.







1 ( Signed. ) Fred A. Busse.
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2 SUbsc ribed and sworn to before me this 13th day of l[ay,


3 A. D., 1912. Nellie Carlin, Hot ary Public, Cook County,
I


4 Illinoisi lt
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City attorney four years, and 1 was Mayor. 1 was elected


Mayor in 1891.


1875.


Q Have you ever held any official position in this city?


A Yes, sir.


1448 Astor


1891 to 1893.


A


A


A 1 was Master in Chancery five years;


Q Where do you reside, Mr. Washburns?


street, Chicago.


Q How long have you lived in the city of Chicago? A Sine


Q When was that?


Q You were elected Mayor in 1891?


"HEMPSTEAD WASHBURNE,


produced as a witness on benalf of the defendant, being


fir st duly sworn, was examined in chief by Mr Mas ters, and


testified as follows:


Q Will Y"u please state ~our name, Mr. Washburne?


·A Henjpstead Washburne.


Q And then fron; 1887 to l89Jl yeu were Ci ty attorney? A 1


was out two years but previous to that 1 had been City


Autorney four years and previous to that 1 had served


five years as }laster in Chq.ncery of the Superior Court.


MR. KEETCH. The mere statement of the positions which


you have filled will be sufficient, 1 think.


MR. MASTERS. Q When -yereyou admitted to the Bar, :,~r.


Washburne? A In 1875 in VI is cons in, in 1876 in III inoia •


Q Do you know the defendan t, Clarence S • Darrow'? A Yes,


arti; •
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1 think he was to Jonas Hutchinson, Corporation Counsel,


wasnt he?


the f80s, sometime; must be 187 or 190, somewhere. My


first acquaintance with him was when he was assistant --


Mayor" A He was ~rporation Counsel under Mr. Cr iegier,


Mayor Cr egier •


Q How long have you known him, Mr. Washburne? A Oh,


1 have known Mr. Darrow--


Q liave you known him ever since he lived in Chicago?


A Well, 1 dont kroN when he came to Chicago.


No, he has


1 have known him way back inA


Jonas Hutchinson w""s Corporation Counsel under \vhat


Yes. A 1 think he was in his office.


Q Well, about 1887.


Q


Q


Q Jonas Hutchinson is not living, is he? A


been dead some years.
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26 MR. KEETCH. Objected to, incompetent, irrelevant and


Q And Jonas Hutchinson was one time judge of the Superior


Court? A Yes.


Q After being Corporation Counsel? A 1 think he was;


1 know he was judge. Whether before or after --the


time is so far back--


Q Yeur acquaintance VI i th Mr. Darrow then covers the


period that you knew him here in Chicago? A Yes, sir.


Q Since he lived here? A Yes, sir.


Q Wh?t has been the nature and intimacy of your ac-


~~aintance with him?
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1 immaterial, no foundation laid.


2 A Well, it was somewhat professional and personal, both. II
3 MR" MAS TERS. Q Did you know him well? A 1 know him


4 very well, yes i not in the sense of house visi ting, and all


5 that, but I know him well as 1 know lawyers and men wi th


6 whom 1 have bus ineas, mixed up in the everyday affairs of


7 1 ife.


8 Q Ib you know the general reputation which Mr. Darrow


9 bore, in the community in which he resides previous to the


10 finding of these indictments against him, for truth,


11 honesty and iIitegrity? A Yes, I do.


12 Q What was that reputation? A As a lawyer and a citizen


13 lit was of th e highes t possi bl e char acter • II


14 MR. KEETCH. 1 object to that--not being responsive to the


Q And what is your answer as to the question, what is


that reputation now? The first question wd.s prior to the


finding of the indictments, and what is that reputation


THE COURT. ijotion to strike is denied.


1m ROGERS. (Reading) "MR. MASTERS. Well, 1 will ask you


the question again. What was that reputation, was it good


or bad? A Good.


MR. ROGERS. Let's get the record. That couldn't possibly


It says, nIb you kn~N the


1 move that it be stricken out, your Honorques tinn.


please.


be other than responsive.


general reputation--"
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now? A His reputation is as good as it ever was; hie
.


reputation is- justae good as it ever was amongst the Bar,


far as 1 know.


By Mr. Keetch.


MR. MASTERS. Tha t is all. II


MR. KEETCR. (Reading) "Cross-Examination.


Q Your acquaintance with him haa been of a friendly char


7 acter? A Yes, sir.


8 Q 1 see. Met him occasionally 1 suppose, every day) or·


9 every other day, something like that? A Well, now, Mr.


10 Darrow was practicing law, he Was practicing in the


11 courts. 1 was in the courts, and 1 had occasion to know


12 the personal character of the various, or rather, different


13 lavryers in the city, in my time, when 1 was active.


14 I Q. And so you usually met him every d"ay? A Yes; not
I


15 I every day, but 1 saw Darrow had as clean and high a reputa-


16 tion as any man in this city.


17 Q Well, that is not responsi~Te to my question, Mr.


18 Washburne. 1 dont wish to be-- A 1 want to get it


19 down.


20 Q Yes. But 1 say you met him--how often did you used


21 to meet him? A Oh, 1 would perhaps--in a month 1


22 woul d probably meet him off and on three or four or five


23 times. 1 met himin the courts at times. We have been


24 mixed up in li tigation.


25 Q Had cases With him? A Had cases. 1 was City Attorney ... -


26 Q ~hen it was purely in a professional way that you knew
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A Upon my


attorney.


Q As an attorney? A As an attorney and as a man •
is


Q And/that reputation based upon what you have heard from


others? A No, sir.


Q Then it is based upon your personal--


own knowledge; my own .acquaintance with him, and What


other attorneys and 1 know of him in the con~unity.


1 him? A A professional way.


2 Q And the reputation you speak of is wi th reference


3 to the City of Chicago? A His repu tation among all the


4 attorneys 1 knew he had business With, and my own


5 business wi th him; his word was better than some


6 peoples' bond.


7 Q And the reputation that you speak of goes to his


truth, honesty and integrity in the community? A As


11


12 I


13


14 1


151
16


17


Q Well, what other attorneys and you know, and that


would mean perhap~, would it not, that you have talked


18 it over with some attorneys? A How.


19 Q Would that mean you have talked it over 'tV i th other


a rr,an that 1 have known in a way well, for 25 or 30 years,


1 know he knows hundreds of my acquaintances.


~ yes? A And 1 have never known any one--


Q 1 see. You have--


MR. MASTERS. Just let him finish.


MR. KEETCH. 1 thought he had finished.


A --to question his integrity in anyway, shape or manner.
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attorneys? A Oh, no, no. Mr. DarroW' 'a reputation--







1 Q The opinion you have formed, then, as to his reputa


2 tion haa been formed upon your own personal knowledge


3 of the man? A Yes, upon my own personal acquaintance.


4 Why, 1 have the highest opinion of him as a man and a


5 lawyer, and in his integrity.


6 TJ,IR • I!EETCH. That is all.


7 MR .. MASTERS • That is all. Thank you.


Subscribed and Sworn to before me


this 13th day of May, A. D. 1912.


Notary Public, Cook County, Illinois."


(Signed) He~pstead Washburne.


P. 8 HOP E,


Nellie Car 1 in,h::igned)
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A 1 came her e to Chic ago to res ide permanently abou t


the first of August, 1894.


Q ~ow long have you resided in the State of Illinois?


A Well, since the Fall of 1838 •.


producedas a Witness on behalf of the defendant, having


been first duly sworn, was examined in chief by hUe


vas ters, am tes tified as follows:


Q Judge, will you please state your full name? A Simeon


P. Shope.


Q Where do you reside? A At 941 Lawrence avenue,


Chic ago.
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1 Q your profession is that of a lawyer, is it, Judge?


2 A Yes, sir.


3 Q Has your professional life been followed in the


4 State of Illinois, entirely? A No, sir, not entirely.


5 1 have lived in Illinois, and rr~ place of business has


6 been here, but I have frequently gone out of the state to


7 try causes.


8 Q But your home has been in Illinois during this period


9 of time which you have mentioned? A Yes, sir.


10 Q Judge, have you held any official positions in this


Will you please state what they were?


I mean the state of Illinois?


state?


Yes, sir.


1 was aA


A


Yes, sir.A11


12 I Q


13 Q


Q When were you Judge of the Circuit Court? A My


,


Q Of what circuit in the State of Illinois, were you a


second term expired in June of 1885.


Q ~hen were you elected to the Supreme court bench of


Illinois? A 1885.


That was the .June election ofA yes, sir.


A Judge of what was known as the old 10th


member of the Legislature one term.


Q When was that,Judge? A in the 1863 Session, which


corr:.menced the firs t Monday of January in 1863. 1 have


never held any other political office except that one term.


1 have been Judge of the Circuit Court, and of the Supreme


Court of the State.


Q 1885?


1885.


judge?
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including the Counties of Fulton, Sch~er, Rrown,


Adams, McDonough and Hancock.


393~
Pike, I


3 Q During the time you 'Nwere JUdge of the Circuit Court of


4 Cook County what was your place of residence? A 1 lived


5 in Lewiston, Illinois.


6 Q That is in Fu It on Coun ty? A Ful ton Coy.n ty, yes.


7 ~ You were a Judge of the Supreme Court of the State of


8 Illinois from 1885 to when? A To 1894.


9 Q When, With reference to that time did you come to


10 Chicago? A My term of office expired on the 16th of


11 June, 1894, and 1 came here about the 1st of August of


121 that SaIne year 0


13 1 Q During the time of ycmr professional life, Judge,


14 before you became judge of the Circuit Court and Judge of


15 the Sl).preme Court, 1 IV ish you would state in a general way


16 your professional activity, as to whether it took you


17 about the State of Illinois, and so forth, so that you


18 came in contact With the people of this State? A Yes,


19 . B ir • 1 knew the bar of th is s ta te very well. Even as


20 a boy, 1 knew many of them. tater, 1 practiced in the


various Counties and im the various courts, gettirg


generally acquainted with the bar of this state perhaps


as well as anybody.


Q Will you state 90me of the prominent men of the state


of lll~nois that you knew and came in contact with in your


professional life?
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-


MR. KEETCH. ~ardon me, Judge. This is all very inter-


esting, and 1 would like to hear it, but 1 object as


incompetent, irrelevant and immaterial. GQahead, Judge;


personally 1 \IV ould 1 ike to he ar it.


A Well, 1 think 1 knew, from 1860 anyway, practically


•all of the importan t lawyers. Mr Lincoln, prior to


I I


I


7 that time, had been in practice; Judge Douglas, 1 knew


8 him well.


9 Q You mean Stephen A. Douglas'? . A Yes, Stephen A.


10 Douglas. If you care to ha.ve me go on, 1 knew O. H.


11 Browning, Mr. Grover of Quincy, and those men, and 1 knew


12 them all at the Quincy bar.


13 Q Did you know Judge David Davisj of Bloomington? A 1


14 did, very well.


15 Q W. J. Goudy? A W. C • Goundy •


16 Q W9 C. Goudy, 1 guess it is. A 1. knew Corydon


17 Beckwicih, and John N. Jewett.


18 Q All right, Judge. At the time that you became a


19 member of the Supreme Court of Illinois, will you


20 state who were the other members of that Court? A Judge


21 Theopolis Lyle Dickey was a member of the Court, and


22 died a year after 1 went on the bench; John Schofield;


23 John F. Mulkey; John M. Scott; Alfred M. Craig;


24 Judge Sheldon of Rockford; and iIIunediately follow ing


25 Judge Dickeyt Judge Magruder of this city was elected


26 to fill out his term.
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1 Q Well, in a general way, for a great many years, you


2 have known the nembers of the bar, ani prominent


3 people of the State of Illinois? A 1 think 1 can


4 sS¥' that 1 have, sir, 1 have been very. active for many


5 yeara wi th them.


6 't Since 1894 you have been engaged in the pr act ice of t h3


7 profession of law in this city? A Yes, sir.


8 Q Howlong have you known Clarence S. narrow ,the defend-


9 ant in this auit? A 1 think my acquaintance with Mr.


10 Darrow began upon the presentation of a case in the Sup-


11 reme Cblrt, about 1888 or 1889. 1 wouldn It say which.


12 Q Were you or not the Chief Justice of the Court at


13 that time? A At that particular time, 1 do not know.


14 But 1 was Chief Justice at one time, and I may have


15 been at that par ticular time, but 1 do not rtmmber as


16 to th at.


17 Q And from that tiJr.e that you met Darrow in 1888, you


18 knew him from thence forward, did you, more or less?


MR. KEETCH. The same· obj ection to that.


Chicago.


Q After you. came to Chicago? A yes, in 1894.


Q Where has been the principal place of your acquaintance


"'lith him?"


19


20


21


22


23


24


A Yes, sir, but more particularly after 1 came to


26 UR • ROGERS. (Reading) "A shor tly after 1 commenced
practiging law in Chicago, 1 met lytr. Darrow in a very


25 THE COURT· overruled.
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1 hotly contested case, he being on the other side from me,


2 and from that time on, 1 knew him very well. 1 met him


3 particularly at the bar, and 1 met him around the offices


4 and at the various gatherings and places in the city.


5


6


7


MR • MASTERS. Ar e you a member of the State Bar Associatiolj


the 111inois State Bar Assoc iation? A I
1 am not now, no. I


Q Are you a member of the Ci ty Bar Association? A Yes,


8 air •


9 Q Of the Amer ican Ba.r Assoc ia tion? A Yea J s ir 0


10 Q Did you know Darrow in any of those organixations?


11 [A 1 think in the city organization, 1 did, sir •


12 Q Rave you known Darrow in social life in the city?tI


13 MR. KEETCH. The &arne objection.


14 THE COL'R T. Overruled.


15 MR • ROGERS. (Readiu. g) "MR MASTERS. Q Or hes ni t been in


16 professional life, principally? A Well, 1 have known


17 him as we know men in the ci ty, without being intimat ely


18 acquainted with his social life, 1 have met him often and


19 . frequently, and have known him and who his associates


20 were, but 1 cannot say that 1 have ever met him in a


21 . social way to speak of.


22 Q. Dur irg' the time tha t you have known Mr. Darrow, and


26 MR • KEETCH. 'T'he same objection.


23


24


25


known of him in the City of Chicago, 1 Wish you would


state whether he haa been a man who was much in public


notice here?"
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1 THE COURT. Overruled.


2 MR ct ROGERS. (Reading) "A Very much in public notice.


3 MR. MASTERS. Do you know the general reputation which


4 :',:r. narrow bore in the comnJunity in which he resides, pre


5 v lOllS to the finding of these ind ic tmen ts agains t him,


6 for truth, honesty and integrity? A You mean by 'these


7 indi ctments t, th e indictmen ts wBiich we hear of in the


8 newspapers?


9 Q Yes, the California indictments which were returned


10 in February of this year? A Yes, 1 do.


11 I Q What was that reputation? A 1 never heard hid reputa


12 tion for truth and verac i ty, either as a lawyer or a


13 citizen, questioned."


14 JAR. KEETCH. 1 object to that answer as not responsive


15 to the quest ion.


16 THE COUR If. Obj ec tion overruled.


17 1m. ROGERS. (Reading) "MR. MASTERS. Q The question,


18 the first questio~, Judge, is do you know his general


19 reputation? A 1 think so.


reputation?


Q ",he general reputation which he bore in the com


munity in Which he resides, meaning by that the City


of Chic~go, County of Cook and state of Illinois,


previous to the finding of these ineictm~ts against him,


for truth, honesty and integrity? A 1 think 1 do.


MR • KEETCH. The next quee tion is, is it good or bad.


MR. MASTERS. The next question is, what was that


20


21


22


23


24


25


26
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(Signed) Simeon p. Shope.


SubBcribed and sworn to before


me this 9th day of May A.D. 1912,


(Signed) Nellie Carlin,


No tary Publ ic. "


A 1twas go od •


Q And now, putting it in the present tense, what is


that reputation? A Well, 1 know of no change tnn it.


MR. MAsters. That is all, Judge.


MR. KEETCH. That is all. No questions, Judge.


I


I
I,


I
I
!


ONo cross-exauination)•


26


25


1


2


3


4


5


6


7


8


9
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12
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14
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16
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20
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1 ttjA1f[ES HAMILTON LEWIS, produc ed as a witness


2 on behalf of the defendant, being first duly sworn, was


3 ~amined in chief by Mr Masters and testified as follows:


4 Q Mr Lewis, please state your name? A .Tames Hamilton Lewi •


5 Q, Where do you Iiv' e? A City of Chic ago; at the Hot el Vi •


6 ~inia, Rush and Ohio streets. :My office bEing in the


7 Connne rcial National Bank Building, Clark and Adams.


8 Q, How long have you lived in Chicago, Mr Lewis?


9 A Unbrokenly, 12 years; but I was here before a good deal


10 of the time.


11 Q, Wh ere did you live before that time? A 'My home ~s


12 the city of Seattle, Washington, just before that, State of


13 Washington.


14 Q, Have you ever held any official position? A Generally.


lature.


you mean, sir?


Q, yes. A yes sir, I have been a member of the Legis-


15


16


17


18 Q, Of the State of Washington? A yes sir, of th e Senate


I
I
I


as Colonel, returned here to make my home, I became as


Corporation COunsel of the City of Chicego --


Q, When \'Tas that, Mr Lewis? A' From the spr\~Jhged~f


19 of the State of Washington; member of Congress at Large,


20 for the State of Washington; was commissioned to the


21 BOundary Commission settling the differences between this


22 country end Great Britain over the Alaskan frontier and min-


23 ing troubles, - and after service as Inspector GenIon


24 GenJ.. 'F.. D Grant I s staff in the Spanish-American war, ran·


25


26
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to the ~ ar 190'7. - During jUdge Dunne's mayorship.


Q Do you know the defendant, Clarence S. Darrow? A Yes


sir.


Q How long have you mown him? A I first met ],!r Dar-


row when the Debs case was being argued in the Supreme


Cdurt of the United States, when I apPeared for certain in-


significant defendants, -- That date, if you c an locate it


was my first introduction to Mr Darrow, through Hon. S. S


Gregll1ry of this bar.


Q Too t was in 1894, \'J8sn' tit? A The e xac t dat e, I don't


recall. I know I lost my case.


Q At that time you were a member of Congress from, Vrash


ington? A No sir, not in 1894. I had just been beaten for


GOvernor and ~as elected for Congressman at Lar,ge in 1896,


after that. I was in the Supreme Court at the time, and I


met him there, appearing before th e Court.


Q And th en you began to know him \vh En you came to Chic ag 0


12 y €ers ago? A I sUbsequently came here, and had met


Mr Darrow incidentally, as our lin es of political thought


ran alike. I came in to make some speeches in his behalf


when he was rnnning for COng ress in a dist rict out here,


~ainst my friend Belknap.


Q What year 'Vms that? A I think that "'as in 1896,


vms it not? Something like that.


Q You were a resident of Washington at that time?


A I was a member of Congress then from Washington.







1


2


Q You were a member of Congress then? A Yes.


known J.fr Darrow from that tim e on, in a pI easant


3944[- .
I have


'..ay; not


3 intimately until I came here to live.


4 Q .And from the time that you came here to life, 12 years


5 ego) I wish you would state what was th e nature and inti


6 m<1cy of your acquaintanc e wi th him.
innnat eri al and


7 1ff.R KENl'CH: Obj ected to as incomp3 tent, irrelevant and
1\


8 no foundation laid.


9 A I knew him gen erally by reputation as a lawyer, and


10 I had met him in the courls, and I had met him in connec-


11 tion with the politics of the Democratic Party, and he gave


12 me th e first jury trial case that I conducted h ere when I


13 came here to make my home, in th e case 0 f Clark against


14 Hansell, -- is that familiar to you?


15 will know if the title is right.


16 ~ffi l~ASTERS: yes, I remember it.


Mr J,rasters, you


17 A And from that time on our relations remained very in-


18 timate. We· seldom think alike in a good many lin as of


19


20


21


22


thought, tho alike politically, - but I adr!lired the


constant effort he made to elevate the condition of th e


masses of the people; and we vrere thrown together in con~


n~tion with the campaign of Edward F. Dunne for Jfayor,


23 more intimately than at any time previously. We were on


the stump together, and Iw.as vain enough to assume that Mr


Dunne's election was due more to the contribution ofilr


Medill Patterson and Mr Clarenc e Darrow and myself than


24


25


26
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1 to any other three outside forces excepting the jUdge him";'


2 self'.


3 Q, That was in the year 1905? A The campaign of 1905.


4


5


6


From that time on, my relations were constant vdth Mr


Q You have knovm him at the Bar here? A .Actively.


wAs Corporation Counsel of the city, and he was chi e.f


1
Darrowr •


I I
i


7 associate counsel, known as traction counsel, or chief COt~


8 sel of the traction interests of the city, having to act


9 'wi th me as my auxiliary, and as an. assistant of the Cor-


IO poration COunsel Department. Ivms thrown daily vdth him


11 for a year enda half. During that year litigation involv


12 ing the franchises of the city -- were in his hands as my


13 aid and r'vas with him constantly.


14 Q You were Corporation Counsel fram 1905 to 1907?


15 A yes sir.


in the community in which he resides previous to the Eind-


Do you know the general reputation '\vhich l!r Darrow bore


a month before the termination of my time, then left the


office


ings of these indictments c:gainst him, for truth, honesty


and integrity? A If you refer. to the City of Chicago,


County of Cook, and State of Illinois, I answer yes.


!
I


. I
I


i


Until the termination, of jud:se Dunne t s office?


I had resigned the office, 'but remained in it up till


Q


A


16


17


18


19


20


21


22


23


24


25


26


Q


Q


vVhat is t hat reputation? A Goo d. Always good.


~~8t was tha t reputation? A Good.
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Q v.~at is that reputation how? A Insofar as that


reputation n0\7 is, it is still good, with a single ex:cep


tion of an o£<fasional referenc e to these indic tments; be-


yond that, in every respect, good; high class. - J •


l~R MASTERS: That is a 11. It


"rrR KEErCH: (Reading: )


ItCROSS-EX~JINATION


by llfr Keetch:


Q During this whol e time that you have known Ur Darrow,


Hr Lewis, what pEl riod of that did t tat cover? A For 12


years, I may sa-f, certainly for tem, intimately.


Q And during t hat time of 12 years, as you say, you have


filled a numb er of honored and distinguished positions?


A I c anft say they 'were very important -- I hwe filled


some offices and been beaten. for a number.


Q -- in a State and National way, I presume, that has


taken you out of the city, has it not? A yes, from time


to time, that has taken me abroad, to one place and


another, yes sir.


Q You have followed Mr Darrowfscareer as a friend would,


of course? A yes, as a friend and as an admirer.


Q And been intimate wi th him right along? A We hwe


been intimate, though our politics have been v ery diverse,


upon certain political thought, - vre are both members of


the same political party.


Q But your thought is one of admiration for him?
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1 yes, admiration for his character, self-sacrifice.


do him any good, but I would do that within the rule of


what I felt v;as tru.th and justice.


2


3


4


5


6


7


Q You desire to do him any possible good --


~JR KEETCH: yes, of course. That is all. I!


1m ROGERS: (Reading:)


I! REDI REC T lOC.AJrIN ATIau


A I would


I
I I


I
I


I
I
I
I


8 :BY MR lfASTERS: Q, Mr Le"vvis, )Iau have been rec ently nomi-


9 nated for Senator by the Democratic Party at the recent


10 primaries, is that a fact? A yes, by popular vote of April


11 9th.


Illinois. I!


Q Of this year? A This year, yes.


'NR UASTERS : That is all.


Subscribed and sworn to before me this 9th day of May,


A. D., 1912. Nellie Carlin. Notary Public, Cook County,


12


13


14


15


16


17


18


( Signed) Jas. Hamilton Lewis.


I


!


I
I
I


j


I


19 "ORRIN N. CARTER, produced as a intness on


N. Carter.


behalf of the defendant, having been first duly sworn, was


EnCamined in chief by Mr J,fast ers, and testifi ed as follows:


Q JUdge, ,rill you please state your full name? A Orrin


Q, \l,1here do you reside? A Jtly home is Evanston, Ill.


. Q, That is in Cook County? A Cook COlmty, yes.


Q, And practically 8 part of Chic~o? A Yes.26


20


21


22


23


24


25







3948


"


I
I
I
I


time.


Q How long have you resi ded in the State of Illinoi s~


A Since 1864.


Q What year? A 1854.


Q. What year \\ere you admi tted to th e bar? A I think it


was in 1880, but I am not sure but that it was 1881. I


think it was 1880; that is my best recollection at this


New York.


Q. Where were you born, JUdge? A Jefferson County,


in th e next th ree months.


course, in clubs.


Q Hov'" long h8'"ve you resi ded in the County 0 f COok and


State of Illinois? A I rented an office to practice


law in this City in January -- In December, I think, 1888,


and came here in JanuarJ, 1889lf and moved my family here


Q At present you are a member of the Supreme Court


of this State? A yes sir.


Q What other official positions have you held, Judge,


in this County and State? A I was COlUlty JUdge of this


County for nearly twelve years, from 1894, until I was


el·ooted to my present position. I also was General Attor


ney for ,·..mat we called the Drainage District here, technicdl


the Sanitary District. of Chicago, fram 1892, until I was


elooted to the localoonch here. That is all the public


positions that I hare held in this city that I recall, what


you cann public positions. I have held positions, of


4


1


2


3


25


26
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7


8
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1 Q That \~s in this state, ~udge? A That was in this


2 state, ye s.


3 Q Your professional life, then, has been confined en


4 ti rely to t he State of Illinois? A yes.


5 Q Immediately before coming to Chicago, where did you


6 re'Side? A About sixty miles west of here, in lI[orris ,


7 Grundy County, Illinois, southwest of here.


8 Q Did you practice .your profession t here? A For a .


9 few years.


10 Q Did you hold any official position in that County?


11 A yes.


12 Q What ~as it? A The last o~icial position I


13 held there was what we call in this State, States Attorney,


14 Prosecuting Attorney of that County.


Have you held any other official posi tions in th eState


A I was County


15


16


17


Q


Q


Of that County of Grundy, State of Illinois?


than thos e you have 81 ready mention ed?


A Yes.


18 SUperintendent of Schools of Grunday County, before I was


19 I States Attorney.


20 Q That is all, is it? A I thihk t hat is all the public


21


22


23


24


25


26


positions that I have held.


Q Are you a member 0 f the American Bar Association?


A yes.


Q And of the Bar Associ ation 0 f the State of Illinois?


A Yes.


Q. And the City Ear Association? A yes.


Q You were el roted to th e Supreme Court of







')gr;o...), v


1 I11inoisj in 1906, weren't you? A June, 1906.


2 Q T\Vho is the present chief justice of the Court ? A I


3 am chief justice at the present time.


Has your~quaintancewith him been entirely in the


irrel~ant and immaterial, no proper foundation laid.


Q Do you lmow th e defendant, Clarenc e S. Darrow? A yes.


Q How long have you knovvn him? A I became acquainted


wi th him a short time aft er I c arne to the City of Chic ago.


has continued when he was practicing before the Supreme Cour


of the State at the Capmto1, Where he has been several times


in the last sixy ears.


?


I
ac quaint- -I


I
I


I
I


A Ex:c ept in so far as th at ac quain tanc e


Obj ection Of erruled.


Obj eo ted to upon the ground it is im omp et ent ,


What has been th e nature and intimacy of your


principally in Chicary,o.


You h~e knO\7l1 him principally in Chicago, though?


Q


ance with hLm, JUdg e?1t


THE COURT:


Q


A


City of Chic ago?


ItrR KEETCH:


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19 " ~"!R ROGERS: ( Reading: ) itA While IVJas attorney of


20


21


22


23


24


25


26


the Drainage Baord, General Attorney, U r Darrow was em


ployed, I think at my suggestion, and tried several cases,


condemnation cases, for th at corporation, under my direc


tion. I had lmown him previous to that as Assistant Cor


poration Counsel, and conferred with him on several l~v


suits against the City of Chicago; and I think I had also


lmovm of him previous to t hat time "vh l:n hew as one of the
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attorneys of the Chic~'&NOrthwestern Railroad. and had


some conferences with him with reference to his duties in


that position. 'l:ben I wes elected to the local bench here


in Chica.go. -- and previous to the time that I was elect


ed. I met him quite a number of times in a public way.


as ·well as in a professional way. at public meetings


and conferences on public questions. He app3ared before me


in the trial of cases on many occasions during the time


,that I was on th e loc al bench here. and he has argued


o~ally several cases in t he Supreme Court since I have


been a member. I have been quite well acquainted with him.


I met him a gom many times outside of the times he app ear


ed in court.


MR UASTERS: Q, JUdge, in a general vtay, will you state


what the jurisdiction of the County Court of Cook County,


Ill. is?"


:M:R KEETCH: The sarne obj action.


THE Caum : (]V erruled.


l~R ROGERS: I don't knOVl wh ether I VI ant toread all that


or not. It is a statement of the jurisdiction of the


court vmich is -- the assessments and elections, putting


in sewers end sidewalks, and paving streets; pretty much


the vmole shooting-match. Do you want that read?


:n.m KEETCH: No, I obj ~ted to it at the time.


THE CaURI.': Waive it. if you want to.


l~1:R ROGERS: ( Reading: )


" fIIf11 V iI by


?
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1 ItMR MASTE1-\S: Q During the time that you have kno'Jm the


2 defendant, Clarence S. Darrow, in the City of Chicago,


3 County of COok, and state of Illinois, I wish you \~uld


4 state whether or not he has been a man who '~s much or


5 little in pUblic notic e here?"


6 MR· KEETCH: Thesame obj ection as before.


7 THE COURT: Overruled.


~
I
I


i
I


MR ROGERS: ( Reading: )8


9 UR l!ASTERS: Q


itA Very much in public notice.


Did you know him in political life here?"


10 MR KEETCH: The same obj ~tion, as being incompetent, i rre-


11 levant and immaterial.


12 THE COURI.': OVerruled.


13 MR ROGERS: ( Reading: ) It A yes.


social life.'


Q Did you know him in the various oTganiz.


The same obj action as before.


Q Did yOll knOV{ him in social life? " '\


I I


I
I


thatIn club life, if)!ou call"A( Reading:)


OVerruled.


MR ]EASTERS:


UR HOGERS:


THE COURT:


MR liASTERS:


lvTR KEETCH:


14


15


16


17


18


19


20 tions of lawyers which you have mentioned here?"


21 HR KEETCH: The s arne obj ection.


22 THE COURT: OV errul ed.


26 Which Mr Darrow bore in the community in which he resides,
~,


times as the same meetings '"lith him.


MR "ROGERS: (Reading:) "A yeS, I have spoken several


Q Do you know th egen eral reputation1m MASTERS:


23


24


25







3953


1 previous to th e finding of these indictments against him,


2 for truth, hon esty and in tegri ty? A I think I do.


of course what is really his reputation in the commun~ty


This is the ques-


'What is and what was --


A Good.


A \Vl!latis that question 19ain?


We do not differentiate.


What -';as t ha t reput at i on ?
I


Pu tting it in th e present tense, y.h,at is that r,eput ationr


I don,t know vmat the rule is out in California. I
I


i
I


tion I have been obj ecting to.


in which he lives.


Q


Q


A


MR EEET(lli:6


3


4


5


7


8


9


10 (Question read.)


11 A As far as I know, it is good.


12 1I[RUASTERS: That is all.


13 MR mETCR:


14


15


That is all, JUdge. Thank you, sir.


(Signed.) Orrin N. Carter.


SUbscribed and sworn to before ,me' this 8th day of Uay,


16 A.D., 1912. Nellie Carlin, Hotary Public. It


17


18 (Jury admonished. Recess until 10 o'clock A.H., July


19


20


21


22


23


24


9, 1912.)
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26
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FBIDAY, AUGUST 2, 1912; 10 A.M.


Defendant in court with counsel.


All present. Case resumed.


Jury called.


MR. DAPROW. Alitt le rnatter in th is r ecor d on 6381, t,1r.


Ford asked a questic,n, before the 14th day of January-


tithe 14th day of Januarylland it should read ll Before the


14th day of January."


MR. FOHD. That was my understanding, however, as you have


corrected it.


MR. DARROW. ·Then 1et the re CX)rd show it.


MR. FORD. I can look at my notes and let you know.


MR. fARROW. 1 can correct it and just say that was my


ULderstanding of the question. 1 can state it from here,


because l:'r. Appel wants to use this transcript.


THE COURT. Very weJl.


MR. DARROW. Uy understanding that the question at page 6381 


THE. COURT: This is offered in the nature of correcting


your testimony of yesterday?


MR. DARROW. Yes, sir. The question was, "Before the I tltb


day of January," and the answer was "Ye::3 tI. The tr ans or ipt


says "The 14th day of Jan U2..r y. 11 My understand ine was


that he said, "Before the 14th day of January."


1n. A~rF,L. Your Honor will see that the preceding two


questions indicate that th~t would be the idea, trying to


fix the day because it Was fixed by the answer.
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1 7HE COt~T. At any rate the witness now fixes the date


2 before the 14th day of January and not on that day.


3
• I


1N e think the que8tion is that way.


4 MR. DAPHOVl. T'''e question was whether I had a conversa-


5 tion before the 14th day of January, or didn't have one,


6 aLd I said Yes or No, 1 don't recall what the answer was.


7 1vlR. APPEL. He .said this at 6380, "When did ;\lr. Davis tell


tlQ 1912?


8


9


you? A 1 think it was the earl ier part of January.


A That is what I think. I would not be certain


10 as to the date.


11 llQ Th e 14th day of January." It must have been, "Before


12 the 14th day of Januar y , It and he sa ld, "Yes."


13 MR. FURD· Do you desire to wait for ;:'r. Rogers?


14 lVR. DARROW. No, 1 guess not.


on the stand for further cross-examination.


15


16


17


CLARENCE D A FRO W,


18 MR. FOHD. Q. The Turner Whom you mentioned in your test i-


19 mony concerning Biddinger, is , r .. ~"r
d ... J,.· ~ • J. Turner who lives


20 at 4234 Jackson Boul-evard, Chicago, Illinois? A That is


21


22


the man.


Q, That was the man who was associated with you as a


23 detective in Idaho," you testified? A Pe was, yes.


24 Q Did you have any cOllilr.unic <:t ion with ;;:r. Tur ner after


25 you ca ne to L06 Angeles? A 1 did.


26 Q In reference to ;i:r. Biddinger? A I did.
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23
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25


26


Q, 1 show you a document which purports to be a telegram


dated September 8th, 1911, Los Angeles, addressed to


W. J. Turner signed liD", and pur por t ing to be char ged to


the account of C. S. Darrow. 1 'Nill ask you if you directe


that that telegram be sent to lilr. Turner? A I think so.


MR· FORD. We offer it in evidence as People ' s Exhibit


Number 47.


MR • APPEL. Just wait a moment--we object to that upon the


ground it is incompetent, irrelevant and immaterial and


not cross-examination.


THE COURT· Let me see it.


MR. APrEL. And not rebuttal of anything tha t 1.I<r. Darrow h2..8


testified to upon the witness standi not tending in any


manner to contradict him, apd if material at all, it was


rraterial as an item of evidence of the people 1 s case in


chief, and we Object to its introduction at this time on


the cross-examination of the Witness.


MR. FORD. He has testified very fUlly in regard to the


Biddinger incident, and this is cross-examination of the


Biddinger incident. 1 am stating to the court just what


rrlY reasons are without interruption.


MR. APPEL. That sort of answer,to testify very fuily,


is a very full atatement in the sense it is very general,


and that n;ay be an argurr.ent. We met 'lire Biddinger's


testin'ony. IJow, they undertake to show


this witness had wi th . ·.~r. Turner. That don't tend to c
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dict him, that don! t tend in any way, shap e or manner to


modify his statement.


THE WI TRESS. 1 want to suggest, Mr. Ford, that was in


answer to a telegram sent to me September 8th, which 1


want you to introduce with it.


We are


1 avow my


~he objection is overruled.


A ;{,r. Turner.


MR. FORD. Not offered by way of modification.


asking on cross-examination--


THE COURT. Jus t a momeht. 1 want to refresh my memory as


to some testimony.


MR • APPEL. Vi e except.


.MR • FORD. When you mar k that 1 wi J I read it to the jury.


MR • FOHD. By who m?


intention to give 7.:r. Darrow '~n opportunity to put that in


and wi' 1 do so immediately folloWing this, your Honor.


THE COL~T. All right.


Q 'tTave you the telegram you received on that day?


A 1 have a copy.


Q You have a copy of that telegram? A ~e8, so have you.


MR. APPEL. Th~t is one of the copies furnished us by them?


A Yes.


MB·APPEL. Now, yClI Honor ',viJl see that- it is an answer


of the defendant, this purports to be an answer to son;e-


th ing proposed to him. Your Honor will see one of the


re~son8 for the objection, that a part of the correspondence


does not shew the fu~ 1 impor t of it.


un • FORD· We can only put one in at a time.


1
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1 MR. FOHD. Exhibit Nuniber 47. 1 will now re3.d it into


2 the record. rostal Telegrap1t blank, night lettergram.


3 Clock mark indicating or pointing to the hour between


4 3 and 4.


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 charge. Los Angeles, Cal., september 8, 1911. W. J". Tur


2 ner~ J"a,ckson Boulevard, Chicago, Illinois. Woul d not prom


3 ise except vlill do right for anything of value. D. Charge


4 C. S. Darrow." Do you wish me to read this print tlRt has


5 been made since or sUbsequent? A Oh, no.


6 ltR FORD: That telegram, ]J[r Darrow, you say vas in response


7 to a tele£ram received by you from Turner on the ~e day,


8 September 8th, 19l1? A Ttat is my reme.mbTance, yes.


9 Q
"


The SUbstance of a telegram that you I'eceived on that


10 date--


11 i ],[R APPEL: Wait a moment. I obj ect --


12 l~R FORD: pardon me. 'Ihe telegram which you received


13 on that day, you say has been lost? A I have not it.


14 Yes, the telegram has been lost.


It vas your custom to destroy your telegrams as soon 8.S


15 !
I


16 !


17


Q, Do you know whether it has been destroyed?


know; probably has; I haven't it.


Q


A I don't


18 you received them?


19


20


21


22


MR APPEL: I obj ect to his asking him "mat his custom is.


MR FOFD: He testified yesterday --


1m APPEL: Then, vhy ask him again if you have it in the


record?


23 I


I
24 I


251
2G ,


I
i


MR FORD: I think so; I am not sure.


MR APPEL: No, your Honor, that is not right.


THE COURT: This is merely laying th e foundation,


surne, for shovnng the loss of the telegram.
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1 MR APPEL: That may be th~ ap}:arent innocent way of doing


2 it, but it is not that. I obj rot to any custom.


3 THE C01JRT: All right. Obj rotion sustained.


4 JAR APPEL: Cut a man's throat under the guise of being


5 his friend.


6 "lrRFOPJ): Is the objrotion sustained?


7 THE COURT: yes.


8 MR FOPJ): Did you yesterday, or did you at any time dur


9 . ing your 8"'Aamination, testify it was your custom to d es-


10 troy tel~grams as soon as. they were received?


11


12


113


MR APPEL: Wai t a moment •


A ·No.


1QR FO"RD: Vlhat vas your testimony on t lat sUbject, }ftr Dar-


14 row.


15 I MR APPEL: We obj ec t to t tat. He has no right to call upon


16 him to r:ay vftat his testimony 'VIaS; he has a record, and we


17 obj ect to that as innnaterial what he testified to_


18 THE COURT: Obj action sustained.
I


19 MR FOP.]): It is a good deal easier than to look up the re-


20 cCtIfO,-


21 TEE. COURT: Not under objection.


22 TEE VrITNESS: I am ~\d.lling to state the facts, if you ,mnt


23 me to.


24 11R FO tID: Very v.ell; state th e fac t s about that -- a. bout


25 I


26 !
,


your telegrams, I mean. . A As a general rule I


at' once all unimportant telegrams or letters; if







1 to keep one any 1 mgth of time I keep it.
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2 Q Ey mying you save important telegrams, youare refer-


3 ring not to the subj ebt matter, but to the question Vlheth


41 er or not itvas important to you, in your mind, to pre-


5 serve th?m; is that what you mean, 1fr Darrow?


6 1m APPHJ: We obj ex:t to that, because his meaning is p er


7 I fectly plain, it is English, a.nd anyone could understand


8 it.


9 TEE COURI': Obj ex:tion sustedn eel.


10 l..r.R FORD: I will confess, your F..onor, that I can give two


11 interpretations to the answer of the witness; a telegram


12 I might be of great impottance to me, that is, th e subj ect


13 matter might be of great' importcmce to me, and not the


14 telegram itself of no particular importan~e after I read


15 it, but I would destroy it; on the oth er hand, the sUbj ect


16 matter might not be of great importance, and it might


17 be of importanc e to p reserve the particular document.


18 THE COURT: What is the use of spending all this time. on


19 laying the foundation for secondary evidence which the wi. t


20 ness has asked for?


211m APPm.,: yes, your F..ohor.


22 l!R FORD: I thought I had that telegram, 1fr Darrow.


correct.


TEE WITNESS: I have a copy here which I will assume is


correct; it came from your office, but I ~~ll assume it is


1.ffi FORD: You received a tel €gram from lJr Turner on Sept


23 I


241
I


2
~ j
uf


26 !


I
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ember 8th, 1911, as follows: "Party here will 1 Eave soon


2 has valuable stuff what arrangements to you want me to make
, ,


3 wi th him. Wire home address. II. Signed, "Til. IS that cor-


4' rect? A I think that is C?orrect.


MR APP]L: We better put that copy in, lJr :carrow.


THE COURT: Do you want to offer th e COpy?


Q And the "Til, you understood at that time to mean Mr


Turner? A I di d.


l{R APPEL: yes, your Honor, the \vitness says they furnish


ed. it to us.


5


6


7


8


9


10


11


Q And addressed your reply to Mr Turner? A I did.


JVr.R APP]L: yeS, your F.onor.


12
1


13


14


THE COURI':


exhibi t?


You may. Do you want it marked as defendant's


15
1


THE CLERK: Defendant's exhibit R.
16 .


MR FORD.: Perhaps we can find the original, and we would


ical error.


(Document last referred to marked Defendant's Exhibit


prefer to have that in.


THE COURT: You can SUbstitute the original later on, and


SUbject to correction, if the copy should have a typograph-


R. )


MR FORD: Now, on August 5, Mr Darrow, youy,ere informed by


Hr Turner that Mr Biddinger was in Los Angeles, and :Mr


Turner asked you if you could arrang e to m eet ~{r Bidding r


at that time, did he not?


20


21


22


23


24
I


25 I
2G I


I
I


17


18


191
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MRAPPEL: We object to that as incompetent, irrelevant


and immc~terial, not c ross-examination; conversations


between ur Turner and the defendant here are hearsay, and


incompetent, irrelevant and immaterial for arv purpose,


not cross-eY"..amination; the 'witness not having testified


in chief as to any c'onversation he had with Mr Turner, and


it could not have been admissible in evidence on his be


balf, as that would have been hmrsay, a.nd vhatever is


hearsay on direct examination and not admissibl e in evi


dence, they cannot cross-examine him on.


THE COURT: lir Ford, to 'Nhat sUbject on direct examination


is this question responsive?


1


2


3


4


5


6


7


8


9


10


11
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24
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26


JJIR FORD: The Biddinger sUbject.
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1 MR • APPElJ' Yrur Ronor, ~f:r_ Biddinger may corr.e in and shov'{


2 a state of facts from his o~n standpoint; he makes out


Now, there it stands.


3


4


his case, and he says this occurred:


to me and 1 said tris to him.


Mr. Darrow said this


5 The defendant, all that he is called upon to answer is to


6 answer that state of faots; the defendant comes upon the


7 stand and says, tlNo, that is not th e case, the case is


8 this, 1 hired Mr- Biddinger to give me inforation, or be


9 explained he could give me information, he offered to give


10 me inforrLation, 1 hired him to do that. II Now, there is the


11 evidence, there are tra two issues, there are the two sides.


12 ~,ow, cantBey either prop up their case or can tbey show by


13 c ir ~un;stancea on the par t of the def endant com ing fr am b is


14 lips, to which he did not advert, by sho'.'\Ting that he hud


15 a conversation VI i th Ite or wi th your Honor or wi th somebody


16 else to which he did not advert? To which he did not


17 testify? And which he could not have tel3tified in


18 answering the evidence of :."r. Biddinger--


19 THF. COURT. Before the reporter goes 1 want him to read the


20 ques t ion.


21 (Last question read by the reporter.)


22 MR· FREDFRICKB' Is counsel through?


23 ;/R. APrET.. Y2ur Honor wi 11 see they cannot cross-examine


24 a defendant in that way. They are not erltitled to any con


25 versation between him and :.:r. Turner, as to what ;,lr. Turner


26 told him.
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1 MR. FREDER lCV.s • 1 don t t th ink tr.e rul e of cross-examina-


2 tion is as narrow as counsel would make it. As 1 umierstand


3 h'1s pos it ion is this: Unless a witness on direct exarnina-


4 tion is interrogated in regard to a conversation, why, he


5 cannot be asked about that conversation. Now, suppose a


6 witness on direct examination is asked what were your--


7 not literally, but in effect, what were your relations with


8 lilT. Bidding er? He says, "1 hired ;lr. Biddinger to br ing th e


9 information, and so forth. NoW, our contentionbeing that


10 he hired :.lr. Biddinger to do an unlawful act, may me not
at


11 then ask this '.'Vi tnesB, "Is it not a fact th?.t/such and such


12 a time you did get such and such aIl1!ssage from ;i"tr. Biddinger,


13 and that that message VI as in regard to the shewing of an


14 unlawful act. II nO?!, of caul'S e, 1 am making a hypothet ica1
throngh,


15 case _ "but that would destroy the idea that we cannot


16 ask the wi tnes8 about anotJeer conversat ion even if he


17 didn't testify to it. Suppose a witness testifies, "I had


18 a conversation with so and so to such and such effect."


19 Now, suppose, t1:at even he had a conversation wi th another


20 G,an absolute1y Ofl~10S i te to that, cannot VI e ask him, "Didn't


21 you have at another time," not brougtt out on direct


22 examination, "another conversation With another man,"


23 nan:ing him, and so forth;. entirely different, and recite


24 i t ~nd s h OVll it?


25 MR. APPEL. Of course, that would be contradictory.


crOSS-8X'.1IIt ina t26 THE COURT. The range of
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defendant here, as an item of evidence, your Honor, that


goes to ad their cese in chief, then it is not contra


dictory of the witness but it is in aid of their case


in c1; ief, an d that is net adrdssi bl e on cross -ex3.mination •


Now, isn't the line drawn clearer there, if l;:r.


Darro'i'[ had. s::..id anything about ;,II'. Turner in the course 0


his examine. tion in chief, that he h &d no knowledge


between a defendan t-


MR • FREDF.f-ll ("K'S • This is taken to be cross-examinat ion.


MR. APPEL. If you pOint out any fact--


!viR. FREDERICKS. This is preliminary.


MR. APPEL. It is not preliminary. You canr-ot ask for


what Tom, Dick and Harry s~id to a defendant as preliminary


evidence. There is too much preliminary business here.


I venture to say two-thirds of this testimony introduced


iOh the part of the People on the direct case is preliminary;


a sUbterfuge of every kind and description. Here is the


proposition: If they can point out to your Honor, 1 want


to be fair about this--l can see row that evidence ffiight be


rr,ater ial. If they c an point out to your Honor that ;/;r. rarrO.'I


here on the witness stand made any statellient of any kind or


shape that could be contradicted, could be crossed by what


Turner told him about Biddinger being in L08 Angeles, tl-1ey


are entitled to show it. That is true. As a contradictory


matter, if on the other hand they are undertaking to show


that the conversation was had betwc3en ',:r. Turner and the


1
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didn 1 t l.\l'. Turner say to you, ar range \IV i th you or direct


Turner, if he said that on croBs-examination or if he said


contradict, if it is in line with what l.!r. T'\arrow said,


;[,1'. narrow in his exanination in chief wherein or 'flhere he


If it don't


that in his direct examination, they h ave aright to ask h irr,
I


fact tbat :,ir. niddinger \'13..8 here in Los Angeles on the 5th


ever spoke of 3Dy conversation With Turner about that time


or referred to any correspondence with Turner concerning


Biddinger, and wherein does this rr~tter contradict anything


day of August, th,:.. t he had no arrangement to meet ;'hr.


Piddinger in pursuance to information given him by ;,11'.


he said? So it cannot be cross-examination.


you and telJ you th:.:.t Bi ddinger was her e onthe 5th day of


August and for you to meet himj that would be cross


ex~mination, but let thew point out in the testimony of


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16 itcannot be cross-examination. Cannot be introduced on


17


18


Cross-examination, if it is contradictory. of any n,atter


that he has testified in chief it is admissible, but if it


19 is an item of evidence tending in any n~anner to show any


20 facts in favor of their case it· is not craBs-examination.


21
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1 MR FORD: We withdraw that question to save argument. I


2 show you what purports to be the telegraph office's copy,


3 Mr Darrow, of a telegram of September 8th, to you --


4 Pardon me, iihaS already been testified to. A sept-


5 ember 8th?


6 Q September 8th, yes, that one concerning which you have


7 already testified to. I want ed to give you tlie teleg ram.


8 office file of it.


9 MR APPEL: Is it the same as the copy?


10 }irR FOBD: It is the same as the copy.


11 MR APP]L: You introduced that inwidence.


121m FORD: We offer '. that in evidence in lieu of the


13 copy. That vvill be marked what


14 THE ODERE:: 48.


15 THE COURI': It will be substituted for the copy.


16 MR FOP.B.: Let me read the whole of that into the record


17 so we will have it as it appears. Exhibit No.48. (Read-


18 ing.) It 81 X 22 Collect. B. Chicago, Ills. sept. 8,


19 1911. Clarence DalIlrow, Higgins Bldg., Los Angeles, Calif.


20 Party here willI ERve soon has valuable stuff 'I1'ihat ar


21 rang aments do you want me to make wi t h him wire home


22 address.· T. 1 :11 P .1,~. It As soon as you were employed


23 to defend!. the McNamaras, JJlr Bidding er -- you sent Mr


24 Parrington up to Detroit to inqui re into th e ci rcumstanc es


25, of the arrest of J.B.McNama ra, did you not? A


26 rath er chang e my name, if you don't mind.







1 1,rr Bidding ere I obj ect to t mt.


2 1£1' Darrow? A yes, that is better.


3 !~R APPEL: wai t a moment •.


4 MR FOtID: We wi thdraw the question. A Before you


5


6


7


take that, if you please, there is another telegram


in reference to the same matter tmt ought to be introduc


ed; Septe.mber 19th, ten days later.


8 Mn. FOW: 'Well, you will have an opportuni ty to take that


9 up. A I want to do it now.


dence and read to the jury as a part of that correspondence


or else we ask your Honor to strike it all out. We are


objection. Now, if v.~ offer now, your Honor, as a part


of the answers of the witness, a copy of another telegram,


the witness :has just adverted to, as! part 0 f the same co r


respondence and we shall ask that it be marked as evi-


entitled to the whole of it or to none.


lJR POB]): If the court plEase, the law provides an oppor


tuni ty for counsel to do th e very thing that he now seeks


to do. It allows them on redirect examination to go into


all matters taken up on cross-eocamination and complete


them:


TEE COUHr: Let me ask the witness a question: lIr Dar-


,
1m APPEL: Your Honor, 'Mlit a moment. It appears now in


evidenc e here, and the wi tness has so testified, that


there is another telegram in connection with the corres


pondence that your Honor allo'\ved in evidence over our
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1 row, is it necessary to introduce this 'third telegram to


2 explain th e oth ers? A It ~s~ your Honor.
-


3 llfR FORD: If the court please, I obj ec t to th e court's


4 question, and I object -- it doesn't


5 answer to the prec eding question.


6 THE COUR[': Let me see t he tel egram.


, ..
l, __ amplify the


7 A It .:mod i fi es and explains it_


8 :rvrR TOF.D: If the court please, it don't 'modify and EOC-


9 plain the answer. It may ,modify, in themindof the wit


10 ness, it WAy :modify and explain the subject matter" but


11 there is an opportunity provided for in law to take that


12 up_ I have the right, if the court pI ease, to conduct


13 the examination along the SUbjects that I desire to, and


14 When I have finishEd on c ross-examination, the law pro-


15 vides an opportunity th en for them to put in colI the tlNi-


16 denc e tta t thElf think "Jill amplify and explain the testimon


17 given oncross-cxamibation.


18 TEE COUR[': No doubt but v:hat you axe . right about that,


19 but a Vii tness has a right to ex:plain matters --


201m FORD: Explain answers, yes. I have no doubt of tl:at.
a


21 The answer before the court is, yes, he received"certai~


22 tel~r-o.lD. on September 8th. The :tact he received a tele-


23 g ram on another date, does not modify his answer that he


24 received a telegram on this day.


25 :MR APPEL: Section 1854, statea this, COde 0 f Civil Pro


26 cedure: ( Reading:) "When part of an ac t, d eclaration t
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1 conversation or writing is gi-een in evidenc e by 'one party,


2 the whole on ahe same subject may be inquired into by the


3 other; when a letter is read, the answer may be given;


4 and when a detached act, declaration 0 r conversation or


5 writing is gi'V,len in evidence, any other act, declaration,


6 conversation 0 r writing, which is necessary to make it un


7 derstoo d, may als 0 be given in evidenc e. U


8 THE COURI': j\Jfr Appel, it goes to th e order of proof. Do


9 YOll'.'ant this marked as defendant's exhibit?


10 l~R APPEL: 'yes, and '[{ant it read.


11 THE couur: You can put it in and read it if you want to.


12 lvm FORD: Now, attracting your attention --


13 !vIR APPEL: wait a moment. We vant to read this. Give us


"Postal Telegraph -- Commercial14


15


a chance.


Cables.


( Reading: )


Check 8. paid. Gharge E (75) Sept. 19-11.
I


ReceiVEIT ,


16 E. Los Ang eles, Sept. 19, 1911. Mr W.;.r. Turner, 4234 Jackson


17 Blvd. Chicago, Ills. Send letter containing copies of
. .


18 rnat ters. C. S .Darrow, Filed by G. H. ,Date 3-4-12. 505 P


19 (O.K.) Charge C.S.Darrovr."


20


21


22


23


24


25


26







true,


MR. A"P'PEL. Tl'is is defendant's Exhi'8it S.


whenever a part of a transaction is introduced in evidence


and no other, and move to strike it out on those grounds.


introduced in I


make, 1 cannot I
. 1


counsel and permit


that the whole of that transaction may be


ev idenc e. The po ir, t I was endeavor ing to


be interrupted in my cross-examination by


.
us for cross-examination, and I object to it for that reason


MR. FORD. Now, if the court please, 1 want to concede that


inquire into the circumstances of the arrest of J B McNamara


THE COURT· l,Ot ion to s tr ike is den ied .


MR. FORD. Q Did you send i,ir, parrington to Detroit to


tr.,em to put in things that should be saved for redirect


examination. It is consuming the time that is allotted to


Q Very soon after you '!'er e employed to defend the Mc1Jamaras


you [,ent i:'r. John R , Rar r ington to De troi t to get evidenc e


MR. FORD. 1 beg your pardon, 1 mean t Apr il 12 th •


A If you know 1 will take your word for it, assume it is


concerning that arrest, did you not or to gather evidence


which arrest took place on April 12, 19117 A Net exactly


that, no.


G{, Well, the arrest of J B McNamara o'ccurred in Detroit


on october 13, 19)17 A Well, 1 assume that.


THE REPORTEF. Yeu s aid october· 12th, do you wean· Apr i1 12th


56
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 concern ing that ir.c ident, if you pr efer that term?


26 A 1 don,t prefer tha~ 1 sent him there to gather







8''-y8, very scon after 1 W3.8 employed.


irr elevant and in,mater ial for any purpos e whatsoever, not


6105 l


th2..t he is to be bOl.r:d 'by any act or decla-


thc..t you can search into the teart and bosom and


eYidenoe.


here, it must bc, perhaps a mistake on hi~ part, your Honor. i


There isn't any power on earth, and it is the trans-


in civil or criminal cases, th~t they can dig out of him


cross-examination. New, we will say here to the ~ourt right


into custody?


MR· AP'PEL. Wa ita l1iOrr,ent- 'we ob'~ ect to tInt as incoD,pe tent


Q Did yeu learn who the persons were who took J B McNamara


Q P~d before yov came to California the first time?


A Yes.


now that this is the only time, and it could only be done


in Southern California, notwithstanding our beautiful.


Q. When did you send him there? A The time your question


court,


his employment;


gression of or:e of the highest principles which haye been


pI' otected 'by every c our t, th::-,t is, by every Engl ish speak ing


Thind of an attorney 1;',ho has t:lk en a cas e for :my one, ei tter


whatever information he may have obtained in the course of


tb e ques t ion of 'lih etter be is gui 1ty or innocent of an


whicb they say t'e Was irrlplic2;.ted in ior.tbs and montts


climate, and the intelligence of cur people, and not


\'7itt.standing the high stmdard of intellect of my friend


ration given to him With the standard of his own conscience,
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1 aften-rardo--tr::.t it can be dug out of him, out of 2.nother


2 attorney in the case or ::ny assistant or clerk or anybody


3 cor.nected with the casg gives to him inthe course of


4 :tis el1iployment--th~:.t he must be jUdged by wha.t others told


5 hini, not by waht he said, not 'by any declaration he made,


6 either a decL:..r ation C01"2 tenpl2. ting cr hie or any arr angements


7 made by him months before to carryon the commission of a


8 crime; that he is t.o be judged by that. 1 say, ttat no


9 lawyer or no man even in the ordinary 2:, ffairs of life can


10 be safe if a clerk corres to the store and gives an employer


11 some information, then he is to be jUdged by the inforn:a-


12 tion given to him Withoutrespect to wbether it was true or


13 false or whetber it was erroneous or whether it was correct


14 or not; that it must be held it is cross-examination to


15 dig out of a defendant, because he happened to be a lawyer


16 in another case, as to what information he received through


17 his employes, in cross-examination, your Honor, and do


18 violence to every prir:ciple of justice, and if it were not


19 for the fact that we are constrained J your Honor, by


20 tbe si tuat ion bere, not to allow this jury to be] ieve we


21 are try ing to conceal any fact fron, it, 1 1!\'ould say to


22 thia man to refuse to answer it; 'but ',':e are cOl1,pelled


23 by this line of evidence to throw the doors wide open and


24 to break every barrier of justi:~e and principle and right
~


25 so th~'t we shall st?nd bef<.Jre tr.is jury 2,nd say, Gentlemen,


26 we de not w~r.t you to believe here th:;.t we are concealir..


3.nything. II







of tha t sort of thing--


tien and he came back and told him this and that and all


his purpose, that his aim should be suspicioned at every


6
J!07l


atWtile 1 say now, and 1 can use no other words


my conmiand, for my vocabulary is very 1 imi t.ed, than to say


step months and months before he ever knew Franklin before


he caILe heTe to take an actual part in the trial of this


case, that !{arrington went back east and he found informa-


it is an outrage on justice that this ~ants ffiind should be i


taken ov'.:r' a whole line of cross-examination end asked what I


he did montra and months before that, his objects, that I
I
i
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1 MR FORD: I '.:vill -.vi thdraw the question and try to simplify


2 it so that counsel can understand it.


3 1m APPEL: Yes, vnthdraw the question.


4 HR FORD: Mr Darrow, did P.arrington make a report of what


5 he heard and I Earned up there?


6 11R APPEL: we object to that as not cross-e::cramination;


7 has nothing to do va th t his case; as to '~hether he report


8 ed or not.


9 MR FORD: It is preliminary to the n ect question.


10 MR APPEL: He says, ItIt is preliminaryI'. It could not be


11 preliminary to anything. If they want a fact from ].iTr


12 Darrow, that corroborates any of their V'litnesses, your


13 Eonor, that does not contradict Ur Darrow's statement,


14 it is not cross-examination, and it is, these little fancy


15 plays here, your Honor, they must think we are children;


16 they must think we have had no 6q)erience as lawyers,


17 that under the guise of preliminaries, they have to intro-


18 duc e a subj ec there whic h is not cross-examination.


19 UR FORD: I avow it is enti rely confined to th e Bidding er


20 incident, your Honor.


21 !~m APPEL: In what way has Iv!r Darrow said anything about


22 what Mr P.arrington told him in regard to the :Bidding er af-


23 fair?


24 UR FREDERICKS: This is to be answered yes 0 I' no.


25 MR APPEL: It must not be answered either yes or no. It


26 is a matter of right.







1 THE COURr: The question is whether ornot it is responsive


2 to any matter brought out on direct examination.


3 lTR FRED ERICKS: That cannot be determined until the n ect


4 question is asked.


5 THE COURT: What is this question?


6 (Last question read.)


7 1,fR FOPJ): I y.1.ll simplify th e question.


8 ]im APPEL: .Tlat is preliminary, and now it will follow,


9 what was it he told him.


10 MR FORD: I ydll withdraw the question and see if I can


Di dn 't 1fr Earring ton repo rt to you tl'a t he 1 Earn ed


custody at ~etroit?


that Bidding er vas one of the men who had taken j.:8. into


~/C6'7~
UR APPE:J: NoVl, ...va obj ~t to that as incompetent, irrele-


14


15


11 make it simpler.


12\ Q
13


16 vant and immaterial, and not cross-examination; it is not


17 cross-examination what knowledge Mr Darrow had before he


18 met Mr Biddinger or anything like that; they "'~Iant to show


19 that in 0 rder to let us be frank about it, I hope this


20 jury will apJ.l'8ciate I am only arguing t he question and I


21 am not making any admissions against my client -- what is


22 that for? They want to show, your Honor, that Mr Darrow's


secution cf th e HcNamara boys, and had the information


cerning thJmn, that it was proper to r each by bribery.


condition of mind away back at that time, y~s that this


man Bidding er VJaS an important fac tor in th e whol e pro-


23


24


25


26
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1 is what they \mnt to show, and that is a part of their main


2 case, i~n't it?


3 NR FORD: We congratulate counsel --


4 UR APPEL: Yesterday they stipulated they were not trying


5 to show t tat ur Darrow vas trying to do arrrthing unlaw-


6 ful and to-day the District Attorney gets up and says they


7 have a right to show he \'laS doing som et hihg unlawful by


8 the d efendc1.nt himself, your Honor. That is the point that


9 I say they cannot show it by him, and it is not cross-


10 examination.


11 UR FORD: This witness has testified fully with regard to


12 Ur Bidding ere


13 l\1:R APPEL: There it is again, the word "fully".


14 lTR FORD: Says he is not guilty of any impr:O'per conduct


15 i with 1[1' Biddinger at any time and place, but he was exam


16 ined fully wi th regard to his knowledg e 'wi th l' eferenc e


17 to lirr Biddinger.


18 MR APPEL: Very well. :co as this fact ShOVl he was guilty


19 of anything; the facts as' to the conversation and transac


20 tions between l:!r Bidding er and t his witness show, your


21 Honor, or do not show, that he was guilty of any 'VvTong-


22 doing, or not gUilty? They must be j udg ed by vhat t hey did


23 one towards the other. I might know, your Honor, that·


24 there is a million dollars in some plac e; I might have known


25 it a long time before, I might have been told about it,


26- and I may have talked to a man to go down here and s~al


it, and the qu astion fomes up in court as tQan}~I%1;
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1 not.. ~; ~old him that. I say I did not tell him that


2 THE COURT: Thequestion is what sUbject on direct e.x:amina


3 tion this is responsive to.


4 1fRAPP:EL: That is the point, your Honor.


5 :MR F01ID: That is the point.


6 THE COURT: NOYI, I make that inquiry of the District At


7 torney.


8 MR F01ID: The SUbject is the relation of this \~tness with


9 ]lr Biddinger. He has testified on direct examination to


10 a number of transactions that he had wi th ]lr Bidding er,


11 among others, he had denied specifically his dealings


12 with 1,fr Bidding er were to effect in any way, shape or man


13 ner, the testimony which 1vfr Biddinger mig ht give as the


14 arresting officer in the case of people versus J .B.VIc-


15 Namara; he has not ez:pressly denieEi, as far as I now recall,


16 that he knmv that Mr Biddinger v;as the arresting officer,


17 on the contrary, there are some things before this court


18 from which ¥~ might, if ~~ choose, argue that he did know


19 J .B. was the arresting officer, because the witness said


'20 tha.t he read all t.hat the papers contained at that time,


21 that he learned many things through th e newspapers.


22 He has now testified that he sent :Mr Harrington up to De


23 troit to investigate certain matters up there concerning


24 the arrest ofJ.B.1J[cNamara. Now, of course, if I have to


25 avow each time the specific purpose or my cross-examina


26 tion, I do not know --







1 TP.E COUll: You do not have t 0 stat e the purpo se of it.


2 UR FOP.D: I vr.ill have to this time, your Honor.
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Yes.


yes.


a witness for the prosecution, as counsel had guessed.


1 have tried to be


May 1 add a word here to ·.:r. Appel's argulf1ent?


Of course, 1 am in a delicate position here,


Just by way of argun'ent.


to answer anything that comes along.


THE WITNES8 .
THE COURT.


THE WI 'l'NESS.


THE COUET·


T'RE WITnESS.


6'1131
TPE COURT. But ids is neCe2Ss.ry to show tn3.t tbe question I
is l' espona ive.


deal of other information came to me as a lawyer, and wh il e


MR. FORD. It is necessary to sbow that ::.1'. BidcUnger was


if the court ordered me to.


The question is whether it is cross-examination.


the incident of t:--.e McUarrlaras is closed, it is just as


touching any of those rratters, 1 could not d.o it, even


of course, 1 do not want the jury to think 1 am not willing


much privileged as if it was open, and beyond that, there


are 54 people under indictmer.t at Indianapolis for trans


porting dynan;ite to all parts of the country, and 1 could


not possibly, even if they took n~ li~erty, 1 could not


I
I


MR • APPEL. Guessed? 1 didn tt have to guess, 1 can look I
into you every minute 1 look at you, and it is 8i~ple enough.


possibly give up any confidence that 1 learned from anybody


frank and answer fUlly, but beyond all that 1 affi a lawyer


and practicing for 35 years 1 know 1 was neV8r fined or


rebuked by a court in all that time, and this and a great
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of the arresting officers or one of the persons who took


sions to ::'r. Biddinger, those are facts that he did not lear


fror!! his client, those are facts that were not conmunicated


or the relation ex-


Now, on that point, your Honor, if the


to him in tte confidential relation


that it was cl2.imed tb'c~t J B had made sonle damagine; admis-


the attorney leo.rned from outside witnesses is not priviJeg d


If ,~r. Darrow sent iLl'. FarTington up to retroit and ::;. uarrin_-
n I


ton there learned from the officers that Biddinger was on~ I


isting between attorney and client, those are nlatters which


cODJmur:: icat ion be tween an at torney and his cl ient; wh at


J B McNamar~ into custody, whichever way he prefers, and


MH • FOHD •


please, the only communication that is privileged is the


ants in Indianapolis are concerned, would be purely hearsay,


are not priviJeged, and those are matters to which this


'ilitness's declaration at this time, as far as the 54 defendj
I


1
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17
inadmissible, and could not be used against them, so that


18
ttere is no priVilege Whatever attached to that. We have


know i t--


reJatiGn between attorney and client tbat is privileged,


argued this qucsti:m of privilege Quite extensively.


MR. APPEL. Eut, you are not stating the law.


MR • FORD. Your Honor hr:..s held, and section 1881 of the


Code of Civ.:i1 Procedure provides that it is only the


only tte corr.municaticns passing between them--


MR • APPEl·. Let us state t:r e 1 aw --let us see--te does not
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this questicn at least 1 can give him the information With


perfect safety to anybody, unless it is to myself, and 1


am not afraid of that.


betraying any privilege or anything that ta.s corne to me


without harming anybody; unless n,yself, and 1 am 1,1.filling


THE COURT. 1 have got your idea, Mr. Ford.


I


I
butl


I


6 il~-r-1
" ! J I


I
wi thout


1 will have to refuse,


1 just wa.ntto say to the court, when the timeto do it.


THE WlTNESS. Your Honor, 1 ce,n answer this question


comes, whateve~ the effect on me,


1


2


3


4


5


6


7


8


9


10 ~'?. APPEL· 1 would rather rave a ruling of the court,


11 altho~gb if the ruling is against us the witness has


12 announced he is willing to answer, of course.


13 A Th is one •


14 rim. APPEL. 1 would rather howe a ruling.


15 TEE COURT. ~ead the question.


16 (Question read.)


17 THE COURT. All right, you c~ answer that question.


18 A 1 can do that.


19


20


~lR • APPEL. "iVe take an ex.:eption.


A 1 presume he did, but whether


*~}~.~ If
he~ already tha


21 th::.\.t fact did not make him a witness or make Ite want to use


22 hiro in any way 'Ntatev:;r, any nlore thEm any otb~r officer


23 ffiaking any otrer arrest.


26 officers, that arrested J B Mc}!amara? A 1 undoubtedly k


24 tiR. FORD. Q. At the time you talked to Biddingsr you knew


25 fron, v~:.r ious sources tbat Pi ddinger was one of the arTesting







in Detroit.


'Here present at that arrest and one of the persons who


MR • APPEL. Exception.


incon:petent, irrelevant and in;n,aterial •


l


We obiect to that as not cross-examination.
"


Objecticn overruled.


We except.


6 '11 '"
I' b


it.


Q you also knew at that tirl16 he was the officer who


tiR • APPEL.


MR • FORD. Q But ysu knew h8 was one of the persons who


A 1 do not recall 1 knew he was the offioor in Indianapolis,


1 knew there were a lot of them, and 1 certa.iEly did not


Indianapolis who had charge of that arrest, as there were


THE COtJRT. Objection overruled.


arrested J J McNamara at Indianapolis on ArriJ 22, 1911,


and th:::<.t he was one of the officer s who brougr- t J J McN~mar


to California?


want his testimony, there W21'e plenty of officers in


!viR • APPEL.


THE COUR T •


~'lR. AFPln,. We object to that as not beil'g cross-examir...ation;


accompanied J J McNamara to California? A ires, and
1 would not ever have thought enough of it to get his
testimony in the face of the ot~erB.


MR. FORD. 1 move to strike cut the last part of the answer,
111 would not ever have thoug'tt enough of it to get his
testimony in the face of the others ll


, as not responsive.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24 THE CO'L'R T. The lLOt ion is denied.


25 A 1 also kr:ew there vver e 4 or 5 other officers in


26 and pr obably upwards 0 f 50 in Indianapol is •
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1 Q ~()U also kneW'


2 to bribe him?
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that Biddinger claimed J B had atte~~ed. I
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1 T\~R APPEL: We obj ec t to that on th e ground it is not c ross


2 examination, incompetent, irrelevant and immaterial for


3 any purpose whatsower, and if it was a fact, it should


4 have been shown on the case in chief.


5 THE COUET: The objection is sustained.


6 MR FORD: It is going to the witness' knowledge, your


7 Honor, 0 f ;r .5. -- I mean 0 f Bidding er, and of Bidding er' s


8 relation to the case at the time he talked to him.


9 THE COURT: I do not think that branch of it is responsive


10 to anything brought ont on direct examination. There is a


11 line of testimony that is open, but this is not it.


12 lvrR FOBD: May I be heard on that sUbject, your P..onor?


13 THE COU ill': Bri efly.


14 1ill FORD: Mr Darrow testified, or, rather, 1Jrr Bidding er tea


15 I tified that he at that time had told Ur Darrow all about


16 the circumstance.


17 THE COURI': yes, I know that, but this is cross-examina


18 tion of the defendant; in spite of every broad latitude


19 given by the direct examination, there is still


20 UR FORD: If your Honor will hot anticipate me, and vlill


21 let me s ta te my position, I think I can make it cl earer.


22 Mr Darrow upon the stand,~as asked I respecting the Bidding


23 er conversation, and if your Honor will remember, made an


24 omnibus denial 0 f all tho se conversations, made a denial


25 that he knew of those transactions ineffect,or,. at least,


26 they might argue to this jury by reason of his having







1


2


3


4


5


6


7


denied the conversations, tlBt he did not know of Bidding


er's relation to the case in any v~y, shape or form, and
read


if your Honor vnll have ~~ question you will find I used
- ~


the -;"rord "knovl". I don,t care anything about the:tact


whet her Biddinger was a wi tn ess or not at t his time, the


point I ·want to get at is this, did you have knowledge of


the fact that -Biddinger claimed tlBt :T.B. had made cer-


8 tain damaging admissions? This witness denies that Bid


9 dinger told him that, denied that in his direct examina


10 tion.


11 TEE COURT: I do not think he was asked that on direct


12 examination at all. Ee was asked in regard to an alleged


13 confession of :T .:B. to Biddinger, and he made a certain.


14 answer to t lat, but I do not recall he was asked any-


15 thing in :regard to the matter coverell by your qlestion.


16 UR FORD: 1,rr Iarrovl, you testified on direct examination to


17 the conversation that you had with Mr Biddinger in Chicago


18 early in :Tune, di d you not? A I testified to th e conver


19 sation -- I did.


20 Q yes, and you testified on direct examination tmt you


21 did not have the conversation tmt Biddinger said you had,


22 is that correct.


23 MR APP]L: Wait a moment. The ·witness is entitled to see


24 what the testimony is, the record has been made. A yes,


25 I v.ould like to see tmt --


26 THE COURT: yes, I want to see the record on t lat.
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1 :MR APPEL: Let him see what t he record is. A I will I


2 take a cmnc e on it. as far as I am c onc erned, if the I


3 court vants to s ee it --


4 1,lR FORD: Do youdesire to see the record?


5 TID: COURl': If the v"fitness is satisfied --


A No.


6 MR FORD: All right, answer the qaestion. A If I don,t


7 IS et it cp.i te the s arne I gu ess t here wi 11 be no harm done.


8 MR APP:EL: We can argue it.


9 Honor?


10 TEE COURT: yes.


A Shall I answer it, your


11 A WJj:1.t is the qu estion?


12 (Question read.)


13 A I testified I didn't have all that he said;I tes-


14 tified ttat some things that he said VJere untrue, there


15 might lave been some things he said I found were true,


16 even if he did say them. I don't remember;some things I


17 denied. I know th3.t.


18 Q Did you not di ny th3.t he had told you at that time that


19 J.5. had made certain admissions, 'wi thout going over th an


20 in detail? A I think I did; that is my r emembranc e.


21 Q Now. didn't you at that time know from some oth er
~ ..._--.".,..~~"_3. ...... ~~. .. 4


22 "sources that Biddinger claimed that J.B. had made cer-


23 tain admissions to him? A Now, will you t ell me what


24 sonrces?


26 1JIR APFEL: We obj ~ t to that as not cross- examination.


25 ~ From any sources.







voluminous question, and that same of those questions have


already been anSV'lered and passed upon by the court, sUbject


at Indianapolis 'on the 26th day of April, 1911, and in


refer enc e to th e t rip of J. J. ]jlcNamara to Califo rnia,


and in -- well, those, at any rate, or any of them?


MR APPEL: We object to that on the ground tmt is a very


6'1~
I


I
I


IDetroit, in reference to conversations had on the train be


tween Detroi t and Chicago, in reference to conversations


had and things that transpired at the house of Detective


Reed 0 f th e Chicago Polic e Department in Chicago, and in


reference to the incidents of the arrest of.T. J.l~cNamara


oth er word to use.


w01.1ldl::e a witness in the case of the Peopleversus .T.B.


to obj ec tions on th e part of th edefendant; upon the fur


ther ground they are asked only for the purpose of calling


the jUry's attention to the matter that he is seeking to


put here before the court, before the jury, notvlithstand


ing your Honor's having sustain ed similar obj ec tions as


UCUamara in neference tot he arrest of .T.B. l[cNamara at


A It is not cross- edamination.


THE COUT:[': The obj ection is sustained.


1m FOBD: Did you not lmOw at tlat time that Biddinger


to some parts of it, .and it is notcross-examination, and


immaterial and not limited to any particular time, place or


Circumstance, and it is ambiguous, unintelligible, un-


, certain and otherwise tangle-footed; I don't lmow "kat
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1


2


MR. FO:r-:'D. Vie submit the question •.


THE COURT. The objection is overruled.


{,il",)1
o J~i I


I


3 MR. A'P'PFI· 'Ile tCJ.ke an exception.


4 A 1 could not know in Chicago in May he would be a witness


5 in Los Angeles in December.


6 MP • FORD. Q, v.n:ether you could or not, did you? A The


7 question is answered.


8 MR. AT'T'EL. We object to it as not oross-ex:.lnlination.


9 THE COURT· 1 didn't heur the question.


10 1m • FORD. The witness hu.s not answered directly, he could


11 answer yes or no.


12 MR. ROGERS. No, your Ponor--


13 A 1 answered it when 1 said 1 could net.


14 MR. FORD. Q, y,:,u mean you did not? A 1 fj,e2l1 1 answered


15 the question, unless the court says 1 have not.


16 MR. FORD· 1 am en ti t 1ed to a dir eo t answer, and I do not


17 desire to refleJt upon the defendant or any other witness;


18 possibly in his mind he nlc.lY think he bels answer'ed the


19 ques t ion, but instead of that he has pr es en ted em ar gument,


20 he says, "1 could not in Chicago in May know he would be


21 a VI itness in Los Angeles in :Cecember." The question is,


":Cid you know he would be a Witness in those matters?"


~ow ~ould be know, he was trying one side of


22


23


24


25


26


1iR • ArrEL.


the case.


UR • FORD •


r.m • ArrEL.


Why c~not he answer yes or no?


Does the District Attorney know?







called as witnesses?


admoni tien. VIe will take a recess for 5 n;inutes.


a man like Biddinger.


I
I


I
I
I


!
I


6",
; .:


A Pr etty


District Attorney could not have known.


If the Court thinks that is not in effect a


Tte


1 think it can be '~nswered more directly.


All rigbt.


--.


1 did not and could not.


were frequently called as witnesses and alriost invariably


A 1 knew they 'N e:r e never calle d if anybody could help it,


TEE COURT. Gentlemen of the jury, bear in mind your fOJrJll'ler


close to it at that time, yes.


Q At that time? A ~es, at that tillie.


Q. You knew that persons in the situation of :,lr. Biddinger


UP • FREDERICKS, Tl::e District Attorney could know.


MR • FORD. 1 think he answered the question while ;.I:. Appel


TEE CCURT,


(AFTER RECESS. )


MR. ROGERS· We Object to that--


A


THE COURT


THE Vi 1TNESS.


Q You had been practicing law for 35 years?


was talking--


A \ 1 said tha t I did not and could not know and didn't care,


direct answer, 1 wi]l make a direct. answer.


MP. ArrEL,


THE COlffiT. Proceed, gentlemen.


URI FORD. 1 don't remer('ber whether there was :.n un-


oanswered question 'before the court or 'not.


THE WIT!JF.SS· 1 think not,o~;. Ford.
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1 MR. FORD. Q YOu testified, :.~i. Darrow, if 1 am not m,is-


2 taken, that there was no cOKpensaticn, no specified COlli-


3 pensation agreed on between you and ;.lr. Franklin. Am 1


4 wrong or right on that? A 1 did.


5 Q 1,"hat difference did it make to :.1r. Franklin whether the


6 case was won or lost?


7 MR. APPEL. We object to that as inmiaterial and argumenta-


8 t i111e •


9 THE COUR T. Sus t ained on the ground it is ar gumen ta t i ve •


10 A 1 would rather answer it if you don't mind.


11 MR. FORD' 1 7!ittdraw th::.t queeticn. A 1 would rather


12 answer it.


13 MR • FORD· 1 will put another question. A All right •


. 14 Q Was it intended by you that :,~r. Franklin's con,pensa-


w::;,s a rrested in lr:.dianapolis on April 22, 19]1, that they


A No.


A 1 answered 1


!
met ;.~t. Biddinger at I


Was that appointment I


I
I


1 think he called I


I


You-_than if it were lost?


thought it was m2~de over the telephone.


me up. 1 know 1 didn' t call him up.
that


Q You knew, :,:i. Darrow,/at the' time that J J McN:::.mara


tion would be gre~t8r if the case ~ere won--


the Alexandria Hotel on August 15th.


made over the 'phone the night before?


searcted him and that they found SOllie keys on his pereon,


an!ong th em be ing dup1 icates of the keys that J B had '!ihen


15


16


17


18


19


20


21


22


23


24


barn at IndianapoJ is where dynan;ite was kept, and t1:e loc


of Ortie Mcrtanigal'lsi


he W2S arrested, and which keys fitted the locks at Jones's


26


25







did you not saY1\


"That is a damn


I
I
!


And


1 wish you could


Let me finish the question.MR • FOPD.


in discussing that matter with Mr. Biddinger,


get hold of it," ref err iLg to the keys?


strohg piece of evidence against him;


61;Ts
dynamite was ~ept? A 1 can't answer that quest ion. I


}J1R • APPEL. Wai t a moment.


MR . ROGERS. Objected to as inCOly,petent, irrlevant and
8


illiffiaterial, a double question, not cross-examination.


1


2


3


4


5


6


7


! We take an ...exc eption.


MR • ROGERS. Jus t a mOfI1ent--


you not--


They can't double sh'ot the turn this way,produce it.


Biddinger was on the stand and if he s::lid anything to ;,:r.


Biddinger, when they opened the case up, it is their duty t


matters claimed; not cross-examination, because ~r.


as they say out in Ar izona where ;.lr. Appel comes from--


you cannot imre ach a witness on collateral matters of that


kind. 1 t is incor;peten t and abaol utely should not


MR. FORD. 1 withdravf it and split the question up. Did


MR • FORD. 1 will wi thdraw it and spli t the question up.


MR • ROGERS. 1t don 1 t make any differ ence--
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1 MR • APPEL.


2 MR. ROGERS.


3


4'


5


6


7


8


9


10


11


12


13


14 I


151


16 !


17


18 I
19 I


20
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25 I .


26 !
I
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Not even in Arizona.


Not even in Arizona.


6'126







MR ROGERS: Let's see it.


MR ROGERS: Where is Darrow's testimony?


6427 I


I
narrated, I
And this I


I


I


I will leave it to the 'Iii t-


did testify to th e fac1§.I have_.-! .,


If th e court pI ease, this wi tness ,--


is a damned strong piec e of evi denc e against him; I wish


THE V,,'ITlffiSS: ltIay I correct you on that last statement?


It has been made so many times.


l!R FOB]): I '.vill correct it myself, 1JIr Darrow. Mr Dar


roVl denied having any conversation with Iftr Biddinger ex-


cept such as he, l!cr Darrow, testified to in court.


THE V!ITlffiSS: That is- on page 6053?


1IR FOB]): 6053.


THE TIITNESS: Is that Bidd inger's?


-:M'R FOTID: yes.


THE COURI': Do you want to look at it, IJTr Darrow?


that conversation, and on page 6052 or '3, I think it is,


he denied everything.


MR FOB]): Thedefendant testified as to vbat did occur at


vdtness on the stand denied that he had been inform ed by


on page 3292 of the transcript they will find it.


you woul d get hold of it."
.


ness himself, if\ he didn't deny it. I ask the witness --


1JtR APFIlL: Don t t refer to th e wi tness.


THE COURT: Where is it in the transcript?


JI[R FOB]): Bidding er' s testimony is~e 3292.


:Mr Biddinger of those facts, and denied that he said "That


J'~tR FORD:


lff Biddinger
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7


8


9
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I
I


That they~ere dupli-3292 of the transcript.MR FOnD:


6~~
There has been a stat emen,t made about an I


omnibus denial,. which everybody got \'VI'ong. There vasn't


You, Mr Ford, misstated thi s inadvert-


way, Mr Darrow. You did testify as to the conversation


you had with Mr Biddinger at your office in Chicago. I


will now ask you if t hat was sUbstantially all that'ras


Said between you and }lr Biddinger at that time? A I


don't know, Mr FOrd.


Q Well, did you, at that conversation, in referring to,


the fact that J. J. had been search Ed at police head


quarters in Indianapolis, and that Biddinger had secured


from J. J'. keys tha t \vere the duplicates of keys


lfR ROGERS: Where does t hat come?


any such denial.


THE WITNESS:


cates of keys that J. B. had When he ""JaS arrested in


Detroit; that they fitted the lock of Jones' barn in


Indianapolis wh ere dynamite was kept, 'and th e 10 cks of


Ortie McManigal's father's barn at Tiffin, Ohio, \"here


more dynamite was kept; did you not say, "That is a damned


. strong pi~e of evidence against,him; I wish you could ge


hold of it "?


ently.


MR FORD: If I did, I am willing to correct it.


THE VITNESS :Of course, I 1m eN you would be. May I read


this', because this has came up so often.' There is 6053.


!{R FORD: I withdraw the question and put it to you this


25


26
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lfTR FOPJ): I told you -- 3292.


]lR FORD: Cross- elCamination on the conversation concerning


which the witness testified in direct examination.


61~
it is not I
and imma-


l!R GEISLER: Where is the testimony?


MR FORD: Dhere is the testimony in Biddinger's testimony?


The testimony about Biddinger begins at page 59?6: "I


know a Guy Biddinger. I wouldn't attempt to say I know a


man by that name." "There is a possibility ti!!at I.might


be mistaken. 'Ihere yrere two meetings, one in my office,


and on e n ect door in the Union restaurant. tt 5980.


MR ROGERS:. The point is, vba. t W3 want ed to know, where


they find t hat in Biddinger's testimony. When they show us


that in Biddinger's testimony


llR APPEL: Now, sUbj ec t to th e same oqj ec tion,


cross-examination, and incompetent, irrelevant


t erial.


~"rR ROGERS: Now, of course, if your Honor pI Ease, I take


it counsel has misinterpreted the statement, and that is


why I couldn't get at it. All the foundation he has for


it, as I get it from the transcript -- I may be mistaken,


is as follows: "Q -- \~en you met Mr Darrow here in Los


Ailgeles on the 15th <hy of August, ..hat time of the day


vas it you met him fir~t?tt Now, he is t~ing to show it


lack F~st, ba.ck in Chicago. "v1hat time of the day vas it


. you met him first? A -- About 8 o'clock in the morning.


Q -- wtat occurred between you at that time and Yihat v;as


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







6420


said and done?" Obj ection upon t he ground who was pre-


sent and th e plac e. ll'r Fredericks amends the qu estion:


"At the time you met him here in Los Angeles in the Alex:


andria, who vas present? A -- .rust Mr Darrow and myself.


Q -- Where did you meet him? A -- In the bar of the Alex


andria. "


:MR FORD: That VJas wh ere the conversation was had a bout


keys?


1fR ROGERS: precisely.


lvTR FORD: Very v,ell. I withdraw the question.


trR ROGERS: It is not wise to try tocget him to f!!J3.y some


thing about back in Chicago.


UR FOBD: .I will withdraw the qu estion and reframe it.


At the time you meet trr Biddinger in Los Angeles at the


Al~ndria, did you not at that time, referring to the


keys tra t had been taken 0 IT of the person of .r • .r. McNama-


ra, when he Vlas searched in Indianapolis by Bidding er,


did you not know at that time that those keys were dupli


cates of the keys that.r • :B. had whEn he was arrested or


hadn't you learned they Viere duplicates of the keys that .r.B


had vrhen h evas arrested; that they fitted the locks at


.ron ES' barn at Indianal1olis, where dynamite \\as kept, and


the ~ocks of Ortie McManigal's father's barn at Tiffen J


Ohio, where more dynamite \'vas kept, and did you not then


my to Biddinger, "That is a damned stron g piece of


evidence against him; I wish you could get hold of it."
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Nothing abouthim, s,n d he should get hold of it. It


111'"R F.OGERS: It is Ina. t erial vh eth er this \71 tness


a reading of the preceding question.


MH FORD: It is immaterial vhether I said it or not.


hold of it, It referring to the keys t hat were taken off


the person of J".J". at police headquarters in Indianapolis,


and didn't you knoW' that those keys t 1a t had been secured


from J".J.' s person were duplicates of the keys trat J .B.


had whm he VJas arrested in Detroit; that they fitted


the locks Of J"ones' barn at Indianapolis where dynamite


~as kept, and the locks of Ortie McHamigal's father's barn


at Tiffen, Ohio, wh ere more dynamit e was kept.


jl,ffi ROGEF.S: Before that question is answered, I call for


J"ones' lam, Robin Hood's barn or Grandpa's barn.


MR FORD: I haven't put it in the question. I put it in


the question, I asked him if he said, "That is a damned


strong piece o'f evidence against him; I wish you could get


6131l
UR ROGERS: Counsel is imagining again. Eis recollection I
is running riot. Instead of being in Chicago, we have I


::tB::d:::rt:~:: ::1::: ~~t::: ~1:n:~:i::1::: I
he said: ttl told him that I had keys t rat I had taken


off of' J". J". MCNamara when I seare hed him at polic e hoad


quarters at Indianapolis. They were the ~e duplicates


of keys tlat UcNamara had when he vas arrested in ~troit.


Ee says, that is a damned strong piece of eiidence against
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question. Letts have it read.


to. be tricked.
6i~


IThe cou rthas ordered the reading of the lastTHE COURr:


1


2


3


4 MR FORD: If the cou It please


5 THE COURT: Read the ]a st question. (Question prec ed-


That is6 ing the last question read by th e rep:>rter.)


7 the question before the court.


8 MR APPEL: Now, your Honor --


9 ]J[R ROGERS: Is tM.t th e question before the court?


10 THE COURT: That is· the question you wcmted, a.nd the only


11 question before the court. lEr Ford '\'VaS attempting to


12 refram e the question without vvi thdrawing this on e.


13 l{R ROGEP.s: That question is a tripw question.


14 1.rR APEL: Your Honor will see after a certain conversation


15 referring to the keys that has been -- assuming that they


16' had been, he assumes --


17 HR FORD: Allow me to withdraw it and see ifvre cannot


18 eet some evidence.


Adence; I wish you could get hold of it. tI26


19 THE COURT: Question wi thdravm.


20 MR FORD: I yli. thdraw the question. Did you not tell Mr Bid-


21 dinger at the Hotel Alexandria in Los Angeles, about the


22 15th day 0 f August, ~911, referring to some keys that had


23 been taken from the person of J'. J'. at Indianapolis,--


24 J'. J'. McNamara -- at Policeheadquartel's at Indianapolis,


25 did you not say, UThat is a damned strong piece of







1


2


3


4


5


6


7


8


9


10


11


12


. SH31
Q Did you not know that the keys -- withdraw the <p.ea- I


tion. Did you not hear or 1 earn or know at t hat tim €I in I
any 'lay that the keys t mt were taken from the person 0 f
, .


j.j. at Indian~polis, were duplicates of the keys that I


were taken frem the person of j. B. at Detroit, and that


they fitted the locks of jones' barn, vhere dynamite vas


kept in Indianapolis, 8nd.:.;..,at Ortiel[cliranigal's father's


barn at Tiffen, Ohio, v.here more dynami te vas stored,


and the vault in the basement of the bUilding in whic h th e


offices of the International Association of structural


Bridge & Iron Workers were, vmere clocks and nitro-glycer


ine and fuses and fuliITI.Ba ting caps 'VIi ere kept?


13 l[R ROGERS: Objected to as notcross-examinatiol1, incompe-


14 tent, i rrel want and innnaterial, and assuming facts not


15 testified to, not inaridence. Said, "Did you not learn ,


16 did you not Imow, did you not hear, did you not know suc h


17 and snch things", and then counsel recites them, a dozen


18 or two of them; notcross-eY~mination. A vdtness ought


19 not to be permitted to be interrogated in that manner.


201m FORD: If the court please, I would like to be h ERrd


21 just a moment on that because the witness first denied


22 making the statement. I want to showcertain things in


23 his mind, to show his state of mind and sho w the likeli...


24 hood he did make t rat statement.


25 THE eOURi': Better ask him again.


26 MR FORD: Didn't you think tha. t \'lIas 8. strong pi ec €I of







MR ill GERS: What vas?


evidenc e again st J. J. l~cNama.ra?
.- I -


The keys that vrere taken off him at Indiana-


1


2


3


4


5


6


MR FORD:


polis.


],[R APPEL:


MR FORD:


He assumes it was --


Oncross-examination I can assume anything?


61~
I


I


I
7 MR APPEL: No, you cannot assume anything th e vii tness has


8 not testifi ed to. Fe assum~ t hat tho se were fac ts, your


9 Honor. He assumes that t here were keys t m t were dupli-


10 cates of other keys. Re assumes there was dynamite,


11 that there were clocks and that there were pieces of pipe,


12 and he assumes lead pipe and iron pipe and steel pipe,


13 and everything else under t he sun, and then he says


14 these things by saying, didn-t you think that ViaS c. strong


15 piece of evidence. Now, the witness could say if that v.as


so, I v/Ould have t lDught -- any lawyer would have thought


ttat ViaS a strong piece of€ITidence -- damned strong


I think it was, if that vias


before I even vlill admit the truth or veracity of it.


Now, because he mig ht have thought that, if suc h thing s


did exist, would it follow from that that he vas likely


to have said to a detective -- ad etective, trying to sel


piece of€ITidence, 'but the fact that Biddinger may have


said so, couldn't be a strong piec e ofevidenc e, because


if a detective comes to me and tells me anything like t rat,


I take his statement and I look at it vlith a microscope


so, it was, if that is true.
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7 then the counsel is going to argue there -- there he ....vill


8 say to th e jury, these keys were taken from th e McNamaras,


9 these keys and this dynamite ~as found dovm there and these


10 clocks were in th e vault, a.nd all that.


11 He assumed theecistence of all those things, and in as-


12 suming theex:istence of those things, he asked ]{r Darrow


13 whethe r he t mug ht that was a very strong piec e of arid enc e.


14 THE COURI': I think t La t is much better as you have now


6'135 I
like- I


case,


1


2


3


4


5


6


information coming from the other side, would i::t be


ly that 1JIr Darrow, a lawyer on the other si de of the
: him


would have been info :rming" that he thought that was &"


strong piece ofaridence. That is a line of inquiry;


perfectly rediculous, your Honor. He assumed that these


things eY..isted,' and if'the vdtn ESS says yes, I thought so,


I


I
I
I


15 stated it, "It is a very strong piee'e of evidence."
\


16 MR APPEL: I know, I was quoting. I never used that lan-


17 guage in my life, for I never used such an expression.


18 I really am ashamed of it to have used it here.


19 THE COURT: Counsel has a perfect right to use it as a


20 quota tion; I think it ought not to be done 'in argument.


21 MR APPEL: There are a good many words in the dictionary


22 that are used as quotations only.


23 THE COURr: Now, let's have the question. (Last question


24 read by the reporter.)


26 THE muRI': Obj ection sustained. It is


25 A I couldn't answer that if I tried.







Biddinger claimed to have taken some keys fram J. J. Mc-


Namara at policeh Eadquarters in Indianapolis?


From any source?


Did you not I earn that the pros ecution or tm t


6136 I


I


LearnedA


That is not cross-examination.


o."


from who?


MR FORD:


MR APPEL:


1


2


3


4


5


6


7 A What the pro secution claimed?


8 MR APPFL: His attention not being called to any particu-


9 la.r person t time or plac e.


10 TEE. y[TNESS: The question is did I learn vlhat the prosecu-


11 tion claimed?


MR IDRD: yes.


you vant me to tell ttat?


that some keys were taken from the person of J. J. 1\tTcNama-


Did you not know t mt th ere were some keys taken from


From v{hom?


Suppose I heard l:t from my client t would


No. A Well) then) from whom?


From anybody but your clients? A I would not tell


the person of J. J. McNamara at Police Headquarters in


that. I might have heard it from somebody vlOrking for me


or I might n (Ner have hEard it.


Q Anybody? A


Q


Q,


ra at police hEadquarters in Indianapolis? A


THE COURr: I very much doubt it is c ross- examination.


l.fR FORD: I withdraw that question. Did you noth ear
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Indicmapoli s?
- .


MR APPEL: That is not eros s- examina tinn i it is innnateria26
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1


2


A You asked me if I didn't know it?


1m FORD: Did you ever hear' it?


. 6!1~
No, I didn't. I


"" ,


3 l{R APPFL: That is objectionble on t he same ground.


4 UR FORD: Did you ever hear anyone say it, ':Of course,


5 what you may haye heard from your O\~ clients --


6 lvTR ROGERS: Misht be well e10ugh to tell us wh en he hEard


7 it. Woul dn' t be of any e:lrec t unl ess he heard it b efo re the


8 conversation with Biddinger. If he heard it aftervmrds


9 it \~uld not have any relevancy to the case whatever.


10 THE COURT: I think this cross-ej~ination is assuming a


11 wider rang ethan th e very broad direc t EXamination j ust


12 ified. There is lots 0 f differenc e between the cross ex-


13 amination of a defendant and a coconspirator.


14 lfR FORD: Did you not have in your mind at the time that


15 you yere talking to Bidding e1' at the A18"'/.:andria Hot el on


16 August 18th, 19i1il, infoI'nlation from some sourc e oth er


17 than your clients that j.~. McNamara had been searched at


18 police headquarters at Indianapolis and t hat some keys


19 were taken from him? A You want to know what I had in


20 my mind on that morning? I got too much. Take some sim-


21 pIe fellow t hat don't carry much. I can t t answer it.


22 Q, Did you knOVl at that time, in any Yay, shape 0 l' form,


23 or had you heard in any v.ay, shape or form from any sourc e


24 tl1B.n your clients?


25 UR APPEL: Obj ected to upon the ground --


26 UR FORD: __ that ~. j .had been search mat poli ce head-
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1 could probably be asked on that line, but itseems to me


2 it is not c ross-examination. As :far as it is responsive


3 to the direct interrogatory --


4 lJlR FORD: P..ave you thought over the matter of the tel Egram


5 that you sent to }[r Bidding e!' on August 23rd, Mr Darrow,


6 so that you now recall "ho it was t hat '.""rot e the tel eg ram


7 for you, the Johnson telegram? A No, I haven't, and


8 'vould not. It isn·t important enough. Such
/'


9: a telegram was sent by my authority, cmd I haven't given


10 any consideration as to who wrote it or where. It was


11 done under my authority, and tlBt is all that is necessary


12 I that I can see.


13 Q, Turning now, to the conversation ...v.i.thtrr Steffens at


14


15


16


the Hotel Alexandria on the 25th cay of IIovember, 1911,


Saturday evening -- A yes.
handed


Q, You said that you r .i. a list of jurors to 1fr Franklin
. fI .


17 that evening?' A I think so.


18 Q Did you not also send for l[r Russell that evening?


19 A


20 did.


I don't remember; I might have. If he asked me to, I


21 Q And had 1fr Russ ell come down to the offie e and get


22 the reports on the jurors for Mr Franklin? A If lEr Frank-


23 lin asked me to I did J a.nd I believe he said on the wi t-


24 ness stand he did ask me to.


Noy;, '.mat'· 'C' list vas t lRt you handed to lJr Frank-25 Q


26 lin? Was it the list you had received in court? A







yers who were present al\~ys went over -- somebody took


any of them, we might have changed them at the time.


the names and somebody else the book, and went on down.


If we had any special information that caused us to change


The law-AWhat do you mean by "together"?


6 '1'~U;-\ I
sume so. I


:ha~~:::~ ~c:edp:::a:~st ~::r :e:::y:e::~~t:rt:~:::: I


thing. 1"<e always did it tog ether. I
I


I
I,
!


IfR TOGERS:


1


2


3


4


5


6


7


8


9


10 HR FORD: That list consi sted of two piec es of paper, did


11 it not? A I don t t recall. I can tell if I see it.


12 MR ROGERS: I dontt know how a man is going to identify


13 check marks like that.


14 MR FORD: I am showing you a document. It dontt call for


15 any comments from you.


16 MR HOGERS: I dontt know what it calls for. This docu-


17 I ment is not enlightening to us.


18 MR FORD: No claims have been made in regard to it yet.


19 I now show you a document whic h has been shovm to your


20 counsel, whic h has been commented on.


21 MR ROGEPS: Correctly and truthfully.


22 A You ~~ll have to let me look these over.


23 Jim FORD: Attracting your attention, 1lr narrow, to the


24 paper -- to the two sheets of pap er, and the typewriting


25 on the two Greets of paper, and troee two things alone at


26 this time, state vrhether or not those two sheets







6,141


1 with the tjpewriting on it were the lists that you handed


2 to 1fr Franklin in the Hot e1 Alexandria t.h3.t evening?


3 A I can't say.


4 UR ROGERS: Wait a moment) 1,fr Darrow. I woul d like to have


5 the answer stricken out.


6 THE COURT: Strike it out for the purpose of the obj ec


7 tion.


8 :MR ROGERS: Just for the samEl) of establishing a primiple)


9 not that we care anything ~bout this piece of alleged


10 ev-idence) but if 1Jr Franklin testified concerning that


11 matter in his direct--in the state's direct case, and if


12 he attempted to tell all he knew, and produced all the
it


13 facts that there were, and the prosecution hadl\in its


14 possession, assuming that this is a document which he gave


15 then:, and it rrust have been giV'en to them by him, assun:ing


16 tho.tit is a genuir;e documen t, for the ss.ke of t'he ar gument,


17 and that Franklin gave it to them, it is part of their


18 ~ain case, the same as the conversation was, and cannot be


19 put in in this fashion. If Franklin wanted to identify


20 tnat or try to tell the jury that Wc:..s the document, they


21 should have produced it intreir direct case.


22 NOV'l, 1 donlt care enougg about it to argue the


23 matter, except that they cannot double it in th is fashion.


24 It is one of the elementary rules of the trial of crindnal


25 cases ttat their C?se (LUst come in in order that we may


They cannot subdivide it up and t~ke purt of26 n,eet it.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


6H2!
Franklints statement at the AlexE:.ndria Hotel and then call


him back and put on another part of it; take his conversa-


tion and bring back an alleged do~ument. Now, 1 don't


consider .:the matter, so far as this evidence is concerned,


is worth considering, but the principle of the thing has


been settled so many times, if yr::ur Honor please, that


counsel ought not to produce it at this tilLe. If they had


it and Fr ankl in gave it to them, and it is genuine, it


should have been produced when Franklin was interrogated


about it in chief.


MR. FORD. This witness :tas testified to the circumstances


and it is purely cross-examination.


MR. ROGERS. Cannot be cross-exclldnation any more tban


cross-examining a defendant, didn't you say to Franklin


15 thus and so. If FraThklin had not ~stified to it--


TBE COURT. I think the objection of the defense is-
it


MP. • APPEL. We obje8t to it/is not cross-examination.


Darr ow th3. t even ing, s uppos ing we had not gone into that


not testified to the.conversation at all, had wiH ;',~r.


He tas not denied that statement.


.MR· FORD. If the Court please, supposing ::'1'. Franklin had


M:g • APPEL. :vir. Darrow has not denied tha t he had the lis t


there a f jurors , that he gave .:t. Frankl in a 1 is t or not.


matter of Saturday night at all, and this Witness testified


on dir eet e xamination, by w-a..y of h is own defense, as to


-What had occurred there, wouldn't we have the right to


25


26


16


17


18


19


20


21


22


23


24
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1 find out all tra t did occur and to introduce all the


2 documents that were produced at that time in court and


3 to examine--


4 'THE COURT' This is a hypothetical question and not


5 expressive of the state of facts,


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 ,


26







it is not limited by wh~t we mayor What we may not have


thing that it depends on. Our right to cross-examination


is as W ide as the ex::tmin at ion in ch ief of the \'1 i tness, an


MR. APPF.L. That i8 cLlimed at present.


right to examine him fully, and our right to cro8s-examina-


conversation--


cross-examine this Witness concerning any matters on


and since ;\:r. narrow has testified, and we have a right to


we deem of some importance since ~~ Steffens has testified


:viR • FOHD. The matter now brought out was matters that


611]41
I


tion in vVhichyour Honor would undoubtedly hoJd 'We


would have a right to produce this docu~ent to this witness


Mn. FOHD. Yeur Honor it! always anticipating me. 1 simply


want to go from one point to another; that is the s itua-


and cross-examir,e him abc,ut it, if he testified cndirect


not introduced, giving time or place--introduced While he


case, 'f:r. Franklin has testified to the conversation. Be has


cross-examine him on that conversation. Now, in the present


examination to the conversdtion, we would have a right to


was testifying, certain documents that were present 3.t the


','Thieh he gave tes t imony on direct eX3.m inat ion. We haye a


tion of the witness does not depend in any way, shape or


form UfOL whJ.t any other Witness may have testified to in I
I
I


the case or may not have testified to 'in the case. Our righ}
I


to cross-examinathis ~itne6s depends solely upon the


direct examination of the witnesB, and that is the only


,46
1


2


3


4


5


6'
n
I
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11


12
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14
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19
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21


22


23


24
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1


2


3


4'


5


6


7


8


9


done With other witnesses, or witn regard to other pieces


of ev i denc e • It may be tr ue th at we would have had a


rigbt to put this list on direct examination--l mean on


tbe direct presentation of our case, and it may be true


our failure to put it on the direct present3.tion of our


celse would prevent us from putting it in by testimony


In rebuttal, but it does not affect our right to cross-


examine upon it on cros s -exanlin:1 tion of' one of the


defendant 'a witnesses, if the defendant's testimony -or if


the testimony of the Witness uncovers the subject. If the


testimony of the Witness uncovers the sUbject--if he had


covered tbe 3ubject we h~d a rigrt to examine bim fully on


13


14
the sUbject and cur right to cross-examination is not limit


ed by what we did on some other occasion or what we did not


Our right to cross-examinatLndo on 8on:e other occas ion.
I .


16 I
of this witness depends solely upon the sUbject matter


15


of his direct ex~mination.


ivlR • FOPD. Tten 1 ask t.h'it the dOcUlIent be marked for


MR. ROGE?S. Fxc ept ion.


It leaves the question here,identify ttedocument.


identification T'eople'o Exhibit 49.


MR. APT'EL. Why sho·,.ld it be mar~"ed for ider.tification


although his answer w~s stricken out, that he could not


TTJFCOURT .;!:r. Ford, we are spending a good deal of time on


obviously, a IT''JOt question, but 1 will restore the answer.


a moot question, in vis\' of the f3.ct ttat the Witness selid


17


18


19


20


21


22


23


24


251
I26 i
I
I
!
!







THE COtJHT. Yes, sir.


objection?


MR - ROGEPS • Except ion.


h~s it got in the record?


Now, will yt)U read the anSW.::lr as it stands,


MR- FOPD. So the record will show what document is


ref err ed to.


MR. ROGERS. Do 1 understand ycur Honor overrules the


Qo6a«... c........... _ 6 !'\61
when the witness has not identified it? What business


\ir. SlLi th ?


1


2


3


4'


5


6


7


8


9


10


11


12 I


13


14


15 I


16


17


18


19


20


21


22


23


24


25
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ever saw them before.


A Before nO;~T.


.MR. APPEL. Before this time?


you had in your hand?
Q MR. FORD.


'LJ At the time you had r
::::J
llil~


nil


A It was noti it w~s not.


1 looked at a paper in my pocket for the sake of


floP • APPEL. Vie object to that "_


Excuse ne for being a lawyer and a witness both.


A 1 woul d 1 ike to answer it, if you don t t n!ind, ;,c. Arjpel.


Q You refreshed your recollection on that by SOD:e document


MR. FORD. Q. Your answer was arrived at, or, rather, your


A 1 have examined it n:ore closely, and 1 do not be] ieve 1


opinion was arrived at by corf,parisor. with some other


refreshed his reco~Jection, or anything at all about it.


document, is that correct?


A No.


this list in y'Jnr hand.


MR. APPEL. We object to that as immaterial, how he


!viR. APPEl,. All right.


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15
1


16 !
I


17


18


19


20


21


22


rriark ings on th::.t paper 1 have r_8ver seen and had no thing


to tbe book, and, tbirdly, because I know ttat most of the


23


1
24 I
25 I
26 I


I
I


to do with.







1


2


3


Q Well, 1 had not asked ycmr attention to the rfIarkings.


A yrm asked me how 1 answered this question.


Q. May 1 see the n,err,or andum with wh ich you con,par' ad that,


4 ~nd by which you refreshed yeur recollection?


5 MR. APPEL. No, no.


6 A 1 did not refresh my recollection from any memorandum.


7 Q By which you cornpared--


8 MR • APPEL. NoV!, then, your Honor, he didn I t say he compar ed


9 anything, he is mistaking the witness's a~titude here every


10 minute and at every turn.


11 THE C01JRT. Well, the witness h:::.s not been required to


12 produce any il'8Foranduni.
./ compels


13 MR. APPEL. Ho, hl t he . -/ -=. the 'IV i tness to defend himself


14 by his misstatements and it is not fair nor proper.


15 MR • FORD. 1 have asked the witness a quest ion.


16: MR' FHEDER 1 (;KS • Ther e is no ques t, ion pending.
I


17 I MR. ArrEL. lTG, 'but his manner is objectionable every'·"here,
I


181 it ',vould not be tolerated to do that anywhere, a man 1Nho has


19 not got a Kemory as long as a bobtail--


20 hffi. FORD. Q Have you any objection to leeting me see that


21 document, :.1r. Darrow?


22 I
23


1


2
L


1.1
25
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1'R. ROGERS. You nee d not a.nswer th8.t, :.:r. Darr ow i that is


oejected to on the ground it is incon'IJetent, irrelevant and


irLmaterialj netcross-ex3.mination, and you need not produce


it.


1m. FORD. May 1 see the e'~hibit,;.;:. Srd th?







MR. FORD. Q Were you not furnished in court, or furrished


A That is possible. Our us~al custom was to take the list


to t1:e off ice smd have dupl ic a tes lllade so ths. t all of us


th is now.


I
f <hI


Ithe reason ~e did not expect to try the case.


And it might not have been as fUlly m3Iked for the sarre


ir:g hirr. concerning a document now th3.t is not cefore the


MR. APFfL. 'rie object to th,~t as iJin:aterial;


reason?


Q But y01; are not sure the copy you banded to :I:r. Fr[lnklin


could have one, and th:.-:.t does not look 1 ike any paper that


paper? A Yes.


MR. FORD. Q That is, it does not look like Y0ur office


1 W~8 a~custon!ed to, in that paper.


THF COLJRT. 1 thin;: that is possible, with the explanation


lL3.de by tte witness--obj ect ion overruled.


c e.rning th is ver y lis t, aLd not cross-examin3.t ion.


MR • ArrEL. We except.


has been asked and answered time and time over agair.., cot}-


of the court' stenographers?


was on your office paper? A 1 only judge it frorr, our


regular custom; th3.t rr.ight have been treated differently


',V i th a copy of the lis t of th e jur or s made ir.. cO'ur t by one


A 1 wiJ 1 tell you \'lhat it is if it will do you any good.


1:R • ROGERS. You need not answer it, pleas e • 1 am do ir.g


MR • Arr2L. We object to th:t, y:ur Honor, because that


14


1
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3


4


5


6


7


8


9


10


11


12 I


13 I


~


15 I
!
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a wr it ten docurnen t or its can ten ts or its leoks or how


but the document is not in evidence and cannot be in eviden e


the code are that yeu canTlot ex'::.mine a witness concerning


it looks or hoW' it does not look, Ul": less the p:'iper is


If this document had-been intDoduced iney ide nee.


th e witness had gone upon tbe stand and said, II 'I'ha t is not


before the court; as to wtat migrt have been or wtat


court, t' at has not been introduced in evidence, that the


the p~per because of certain things that appear on it,


or that do not appear, n ahen they might have gone into the


might nothave been on the paper looked at is merely, your


Honor--it is not cmything and it cannot be produced in


proba'bilities of their having been there at the tinle;.


witness says he cannot identify. NOVi, the provisions of


evidence onthe p2crt of the people in chief, your Hor:or,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


26 THE CO'LTRT. u e has uDderts.k<:'m an expJan3.tion :md it migl:.


gate tim as to what conclusicns might be dru'Nn from the


and he aught not to be exan:ined cone erning a docuFen t or


ever sa:K this paper uni;il no"v," and he cannot identify it,


p~~er looks or how it does not look?


Uave they got a rig~t to go into explanations of how this


TEE CaUR'J'· Tt:l.t is quite true, but I think be can interro-


what it might have looked like or 2.nything at all about it.


staterr;ent just me.de here as an explanation, a further


amplification of that explanation.


1m. AP'PE'· I know, out the witness says, n 1 don't think 122


23


24


25


21


16 I
17 I
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1 be amplified to a very limited extent. Objecticn


2 overrul ed.


3 A The :']U8stion escE:..ped my wind. W'h:tt WiS it':'


4 MR • APPEl. Let me put one gener 2.1 obj ect ion that is geod


5 here and everywhere else.


6 TEE COURT: Yes.


7 MR. APPEL. We will object to the examination of the


8


9[
10


11


12


13


14
1
i


15 ;
i


16
1


17
1


18
1


19 1


20 I
21 I
221


23 I
24 1


I


2~ I
VI


26 !
i
i
!


wi tnees concerning the document in question upon the


g~ound and for the reason that no foundation has been laid


for the examination of the witness concerning the contents


or the appearance of the aocm'lent which is held by tte Di8-


trict Attorney, and which has not been introduced in evi-


dence, and upon the further ground that no foundation has


been laid as required by the code for that purpose, not


cross-examination.


THE COUR '}' • Obj ect ion overru1 ed.


}\,ffi • APPEL. vie except.


(Last question read.. )


iv.iF.. BOGgS. Read the last qu,estion and arlS\'Jer.


(Last t~o questicns and answer read.)


A I probably would not h::lve marked it' at 3.11 for the


S ·::ifLe r e 2.S on •


!I'R. FORD. Q !Tow, attracting yur attention to t"ne name,


"Vi i1lian: Bryan, II and tt e 1 etters ":1. G. ", is that in y,~ur


handNriting? A That is the on]y thing in there


like [j.Y handwriting, but 1 suspect tbat it is not; that'
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under the cirdunistar!ces.


MB. • FORD. Tte wi tnes6 said he could.


certain~ thllt practicaJly every other marking is not


A 1 C;?Jl tell you Why 1 do not think it is.


A Ho.


the only thing in there that there is a chance it can


look like it, but 1 do not think tl:.at is mine.


Q vou do not think that the letters "N .G." is your hand-


A Because it is pretty near out of the question 1 should


a document not in evidence, not cross-examination.


MR. APPEL. There you are. He is examinine; him concerning


~ Yeu are not sure of tbat, however?


MR. AP~EL. All right--


have put a mark after one of the list of 50, and 1 am


Q The strong resemblance convinces you--


N.G. are your handwriting?


TYE COu~T. Tre objection is sustained.


MR • FORD. Q, Tell us why yC'u do not thinL the letters


n.ine; it bears son,e resemblance, but 1 do not think it


writing?


1:;e3or s enough to have been mine, ::.md it COD ld not have been


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21 MR ROGERS. He has not said thereis a stro~g resemblance.


22 1,iR. APrEL. We 0 bject t.o counsel nisls:ldir:g the witnees,


23 and deliberately, absolutely, and maliciously--


24 MR. FORD. Q The letters "N.G." does bear 2. strong


resemblance to yc.ur handwriting? A Not very; it does
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1 Q It does bear SOH'e resemblance? A put, I certainly


2 would not have marked one name on that list "N.G." and


3 marked nr-body else.


4' Q The et eck mark onthe sarre 1 ine with the wor ds "N. G."


5 was that made by you: A I don't think any other thing on


6 there or ;mything on there w'as made by me.


7 Q Attracting YC1Ur attention to tha.t check mark specificall"J


8 'Has th ':It made by you? A 1 do not think so.'


9 Q, Attracting your attention to the check mark--


10 MR • AprE' He is examining him concerning a document,


11 we have 0 bj ec ted to it onc e be for e and your Honor sus tained
,
I


12! the ob j ect ion, and couns e 1 is do ing tb e th i::1g in th e fae e


13 of the court, and· vlhile your Honor has t:J.ken occasion to


14 call us to attention before, you allow the District Attorney


15 to do that very thing which "ve ought not to do, and there


16 is no rebuke for the Distr ict 'Attorney--


17 THE CO-:'R T. Wai t a momen t now--


18 MR. APT'EL. .;.-in that r espe c t 1 pr otes t, your Honor. We


19 o-egh t to be tr eat eO. al ike, your Honor.


20 THE COURT. You a1' e qUite right about that.


21 MR. APPEL. 1 am speaking in the kindest way.


THE COURT. The Court has not per~litted one:~uestior: that


THECOtJRT. And '.".'i11 not do so. r:O\:, there 'Nere sorle


it belL:ved to be a que3tion con::erning the document itself,


when o~jection was made.


11"8. • APPEL. 1 l-..now, your Honor.


22


23 1
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1
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1 tiona that were on the borderline, that V'.'ere perniitted over


2 counsel's objection upon the theory th~t they were responsiv


3 to t1:e explanation made by the witness, not other'Nise, but


4 the court has not knowingly, at least, permitted any ques-


5 tion concerning the contents of thia document, which is


6 not in evidence, over counsel 1 s objection--there ffiay be some


7 questions that have been answered that were not objected to.


8 MR. APPEL. No, 1 am speaking of counsel's conduct, of


9 2.sking questions, your Fonor, which any man who has an iota


TPE COURT. You cannot examine a witness concerning the con-


that we must be conjpe11ed. to object at every turn.


and shown to tree witn"ess before he is exardned upon it.


MR. APPEL. And this morning he did the s';~me th ing all morn-


tents of a written instrument that is not in evidence.


Honor's decisions here, and he forget's you are sitting on th


bench, and 1 say, it is an outrage on decency, an outrage


on this defendant's counsel, and this defendant hirr:se1f


MP. • FREDERICKS. The ':vitnes8 said he wanted. to answer.


of sense would have known were in direct violation of your


MR • FORD. 'rha t is true, tr::..t the do(~un;ent i teeTf c~nnot


ing long, your Honor sustained objections and he kept on


asking them just the same, just absolutely overrides y)ur


Honor's ruling.
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1 introduced in evidence until it h3.S been identified in


2 some way, but the witness cannot preclude the crOS8-


3 examiner from examining him upon a docullent by simply


4 I denying that he ever saw the docuwent or by simply claim-


5 ing that he does not recall whether he ever saw the docu-


6 ruent or does not know whether that is the document or not,


7 he cannot stop a cross-examination upon it; it is true if


8 he fails to identify it it cannot be introduced until some


9 witness. is put on the stand who can identify it, and it


10 cannot be read to the jury until it has been introduced in


11 evidence; but 1 have a right to go down this docunent


12 word by word and call his atten tion to each check il'ark


13 or mark of any sort that is upon it and ask tim if he put


14 that mark there, and for the purposes of the record 1 have


15 a right to attract his attention, in my question, to


16 some other matter, such 3.S a figure, and 1 will endeavor to


17 avoid getting in a large 3,.ILount of·substance ir.to the


18 record, but 1 certainly have a right to craBs-examine him


19 upon this document and 1 an] not bound by the mere denial


20 of the witness and a lack of knowledge on his part.


21 THE COUR T. Th e COUl't tas pel'bi t ted that in so fa:- as


22 it is proper, and as counsel fo:-.c': the defendant says, some-


23 tines furtrer than is proper. At any rate, ttere is no.


question at this time before the court.


MR • FOGERS. 1/ay 1 maLe :1 suggestion for ycur Hcr:or~s


CrOSG-exan;in~tion onconsideration during adjourni,ent7


24
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1 collateral matters is sometimes permitted, but it is


2 elementary law, and 1 car: produce plenty of authorities


3 where you cross-examine upon oollateral matters you are


4 I bound by the ansvvers. NOVI[, he having asked him, it being


5 collateral to the matters set forth in the indictment,


6 having asked him that question, he is bound by the answer


7 of the witness.


8 THE COL:RT. The court has still i:r.dicated its :5uljngs your


9 I way.


10 MR' FORD. 1 am bound by the answer of the 'IV i tness on eros 8 .


11 examination?


12 MR' ROGERS. On a collateral matter, on cross-examination.


13 TEE CCURT· There is nothing before the court.


14 MR. ROGERS. Here is this book, '.:r. Ford.


15 1 MR. FORD. Yes, thank you. We will have it here this


16 I af ternoon •


17 TEE COURT. (After admonishing jury.) We ?!ill :iujourn


18 until 2 o'clock this afternoon.
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j. D. FREDERICKS.


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA.
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Defendant in court with counsel.


on the stand for further cross-examination:


......
AFTERNOON SESSION. June 19, 1912; 2 P.M.


B E H lit,GEORGE


1


2


3


4


5


6
,


7 THE COUR T. You may proceed w'i th the cross-examination.


8 MR. DARROW. Q. You said,' this forenoon that you didn't


cross-examination of this witness.


just what the witness meant to say in that regard, and


fusion in my mind and eVidently in the mind of counael


1


!
J
I


I.
~


=I
I•I•
I
I
a


•I
I
I


I
I


I
i


A What wae that I


yeel,I heard a good many things she said,


I withdraw the objection, then.


Now, answer it, please.


A Well, 1 was to go along With Mrs. McManiga


Q


IS tbat right?


in Chicago?


THE COu~T. I think that is true, but there is some con-


hear any thing that Mrs. McManigal said down to the house


I think it ought to be cleared up.


MR. FREDERICKS.


but she was sent out ahead of me.


Q, That is not the question, Mr. Behm. Did you hear any


tring that Mrs. McManigal said at my house in Chicago?


MR. FREDERICKS. That is objected to upon the ground that


it has already been asked and answered and gone into on


MR. DARROW.


Q Can you recall anything? A Well, recall that


an un der s tanding I was to go along with her, yes.


question?


(Last question read by"the reporter.)
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1 Q Can you recall anything that she said or that 1 said


2 to her in Chicago at my house? A Well, there Vias a word


3 spoken about my going out ther e, yes, \V i th her.


4 I Q What was spoken by her? A Well, as near as 1 remember


5 1 was to go along out there wi th her.


6 Q Anything else? A For the purpose of seeing Ortie, her


7 husband.


8 Q Anything else by her? A And going to change his testi


9 mony.


remember the answer.


anything said about Mrs. McManigal going to Los Angeles?


answers this forenoon, page 2413: "Q--You can't tell a


word that any other person spoke in that house, is that


Q--Was there


This question asked and did you make these


Q Did you tell the jury this morning that you could not


remember anything that Mrs. McManigal said?


M'R.FREDERICKS. That is objected to, may it please the


Court; the record is the best evidence.of what he told


the jury.


THE COURT. Yes, 1 think that is so, !\ir Darrow. 1 think th y


Q Did she say that? A Yes.


Q Didn't you say to the jury this morning that she didn't


say anything that you couldremernber? A Well, 1 will tell


you, there was' a gr eat many things s aid, you had me con


fused in a great many places.


MR. DARFOW. Q


rect, except myself? A--Not as 1 remember.
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1 A--That was spoken of before we entered that room. Q--Was


2 there anything said there at that time about Mrs. McManigal


3
.


coming to Los Angeles, at my house? A--She had told me


4 that before we entered that room.


5 Q--Excuse me, 1 dontt mean to be impatient. Will you read


mentative •


A--Before we entered the second room where we talked.


MR. FORD. Object on the ground the record itself is the


best evidence, and the purpose in asking it is purely argu-


,.
I


I~
II


II
I!


Were those


You mean before you entered the house?that answer?


Q--Was there anything said at the time about Mrs. McManigal


coming to Los Angeles? A--You told me that, she didn't


tell me. Q--Did ahe say anything ab~ut it there? A--l


don't remember. Q--Was anything said about her being sick?


A-·l don't remen~er of her being sick."


your answers this morning?


6


7


8


9


10


11


12


13


14


15 I
161


. THE COURT. ObJ'ection overruled.
17


Q yes. A Not as I remerrber of.


Q You don 't ren,ember any? A No.


Q When you testified before the grand jury, 1 refer to pa


I
Ye,.


I
i


A


A Between you and her?


MR. DARROW. Q Those were your answers this morning?


at that time, that you heard?


Q Were they true? A Yes, they are true.


Q What? A They are true.


Q They are true, are they? Was there any conversation


between me and Mrs. McManigal about her going to Los Angeles,


25


26
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1 47 of the grand jury testimony, was this question asked


2 and did you make this answer: "Q--Did Mr. Darrow ask her


3 to go? A--Yes, sir." A Asked her to go?


4 Q Yes, to Los Angeles. Do you want to look at it? Do


5 you remember whether you made any such answer or not?


6 A If the question is in there and the answer 1 most


!J cer tainly did •


8 Q Now, before you ever met me 1trs. McManigal had asked


9 you to come to Lee Angeles, hadn't ahe?


10
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A She asked me that first time I ever met her, if I


\"IOul d com e down with he r •.
Q Vlhen was that? A That was alohg in the spring,


aft er the arrest of her husband.


Q Before th e time when you v.ent down t here when you saw


me? A Yes sir.


Q. Di d you t ell he r \"Ih ether you 'NOllld go 0 r not? A I


told her I di dn' t know whether I could or not.


Q. Did she tell you 'lJhy she wanted you to go?.A She


thought I might be with her dOVID there, she would be all


alone.


Q Say anything about her health? A She vIas not very


v.ell then.


Q. Did she say anything about her health? A She was aw


fully nervous about her t rouble her husband 'was in.


Q Vall you answer the question?


THE eQUR'l': Did she say so? A .Anything about her health?


~ yes. A She said she was not very strong.


Q .And asked you to go with her on that account or partly


on that account, di dnlt she? A That VIas the time I met


her before I met you •


Q, Well, did sh e ask you to go wi th 11 er on that ecca1Ul t,


because shev.as not very strong at that time? A And to


see her husband.


Q, And that was before you ever met me? A Yes.


Q. A coupl e 0 f"l~eks befo re? Qr mo re, perhaps? A
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1 thing like that.


2 Q Did you talk ,,~ith her again, before yon saw me, on


3 the same day that you sa'll me, about coming to Los .Angel as?
I saw .


4 A No, I didn't see" her before you.
1\


5 Q Aren't you mistaken? Did you go to her house? A She


6 \'6s not at home.


7 Q You dih't see her that morning at the house? A N.o


8 sir t she was at your plree that morning before I came.


9 Q You are sure you didn't see her at her house that


10 morning? A I am. sure of that.


11 Q Now, when youYJere talking with lJr Davis and with me


end were discussing the questions that had been asked


I asked you '~.nether anything was said by us at that


one; I don't remember whether it was before or after.


time, or by you about any confession of Ortie McUanigal?


I had seenDon't you remember· of' any such thing? A


Was any question asked you about having seen any


Not as I remember of.


Were you asked about that when you'.vent before the


Q


Q


Q


v.hich you. had refu sed to answer, you remember the


evening session? A yes.


A


confession of Ortie lrcl:Ianigal? A Well,not to my knowl


edg e. I can't exac tly say w'h 8th er I seen it then or befo re,


12


13


14
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19
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23


A No.You cannot l' emember that?Q26


24, grand jury the second time? A I cannot remember that,


25 , ei there
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.And you cannot remember what you s aid if you "",ere asked,


2 of course? A I cannot remanber all that was said.


3 Q Can you remember an~rthing that you said upon that sub-


4 j rot? A No, I cannot.


5 Q When you were before the grand jUry, vrere those ques


6 tions asked and did you make t:re se answers ,qu estion read
•


7 on pa~e 69: uQ -- Well, did you eler talk about the alleg-


8 ad confession of UcM:anigal at all at any of tlme vitits lt
,


9 referring to visits to him itA -- I didn't know anything


10 about the confession until after I quit visiting him.


11 Q -- Well, you testified this morning you had seen some


12 thing in the papers? A -- That was after I had visited


13 him. Q -- No, but before you came to California, you had


14 seen something? A -- Well, I had seen somethi~ bec k in


15 the paper -- I didn' t see anything about anything before.


16 Q -- Some stat ement about his havi~ tol.d fums th at he


17 had don e it. A -- No, I never seen anything like that.


18 There was nothing in our papers back East there. Q -- But


19 you were, in fact, aware, there was a rumor l.fc}{anigal hai


20 made a conf ession? A -- Not until after I came here. I


21 seen th e paper after I quit visiting him. That \'.8S the


22 first time I seen th e confession. It Did you answer that


23


24


25


26


way, 8ir1 before the grand jury? A I did.
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it was true and some of it untrue.


answer.


1 don't know whether it was a full confession or not.


Mr. Fredericks that you saw Ortie McManigal's confession


A Them questions in ther


A Well, 1 saw what the


A If 1 remember right it came out in the


A The confession 1 made there, some of


The answer is "Yes". Strike out all the


A 1 saw the talk that was inthe newspaper but


Q Was it true?


answered before the'grand jury?


TEE COUR T.


MR. DARROW. Q Did you testify yesterday in answer to


that 1 answered before the grand jury is true, yes, but


there was lots of things put to me to answer and not to


paper after 1 had visited with him, his confession.


Q Were those statements 1 have read to you true that you


Q Now, 1 object. VIere those staten,ents you made before


the grand jury true?


answer except "Yes."


true or untrue?


before you saw me in Chicago?


newspaper had there.


Q vVhat?


Q Well, if you saw it inthe newspaper there were those


statements I read to you from the grand jury, were they


Q All of these statements I have just asked you about


upon which you answered, were those true or untrue?


A That is the way 1 swore before the grand jury.
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Q Were they true or false?


Q Which ones were false? A


A Some of them were false.


1 can't pick out all
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1 Q Were some of those false that 1 have just read to you?


2 A SOIne false and some true.
'.


3 Q. And you just told. the jury about two minutes ago they


4 I were all true.


5 MR. EORD. Objected to as argumentative.


6 THE COURT· Objection sustained.


7 MR. DARROW. Q Listen to th!s, :.u-. Behm. If 1 read too


8 fast 1 will read slower, and you tell me when 1 come to


9 one that you say is false: "Q--Well, did you ever talk
\


about the ":.,alleged confession of McManigal at all at any


of these visits? A--l didn't know anything about a confes-


10


s ion un til after 1 quit


or false?


visiting, " Was that true


14 MR. FORD. Just a moment, if the court please. The context


my question. ~as that statement true or false?


of this about this confession, 1 think that refers to the


vis i ts of the witness.


THE COUET· Is there any question about it, let the Witness


take the document.


. Now, changeconfession until after 1 qui t visi ting."
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1 1 don't deny anything that is in there.


2 Q But tell me, was it true? You told me a morient ago


3 some of it was true and sorre false. IS this true, or don t t


4 I you know? A 1 know you got me confused, 1 know you got


5 me all muddled up.


6 Q ro you know whether that s tatemen t is true or false, Mr


7 Behm. 1 don't see why 1 got'you confused. Is it true


8 or false?


9 MR. FORD. 1 just want to offer a suggestion--


10 A 1 know he is walking allover me.


11 MR. FORD. (Continuing) --1 might be wrong in this, I am


12


13


14


15


not~oing this for the purpose of pointing out to the


witness--l think there is some confusion in ~he mind of the


Witness whether counsel is asking him, did you so testify


or is that a fact.


16 THE COUR T• Th'lt might be.
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MR. DARROW. Well, let me clear it up. 1 am willing to


take any sugges tion •


Q Now, \1r. Behm, you have already said you did so testify


and 1 think counsel concedes that. Now, this is what you


said before the grand jury, and what 1 say is, was that


statement true or false when you testified to it, was it


true or false, or don't you know? A Well, it was false.


Q Then, did you make this statement: "Q--Rut you wer e in


fact aware that it was rumored that MJManigal had made a


confession? A--Not until after 1 came here, 1 seen the
him


paperafter 1 quit visiting" that is the first time 1 see
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A That is
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1 Q --Now, this -statement, "Vllien youcame out to see McManigal


2 you had heard it rumored that he had tol d a story "herein.
3 he had implicated the llcNamaras, and all t bat , hadn't you?


4 A -- I hadn't heard 'no story.1t Is too t true or false?


5 A


6 Q.


That is fals e.


"Q. -- JUt you had seen it in th e papers, "nd it was


7


8


9


•
rumored the statements had been made in the papers and


it was that McManigal had made a confession that he had.


implicated the HcHamaras, especially ;r. J. JJcNamara; you


10 had seen t hat in th e paper, I beli we? A -- Well, I had


11 seen that after I quit Visiting him." Was that true or


12 fal sa? A· That was false.


13 Q. Now, first, you said €Nery statement YJaS true, and


14 next said part cd' them were true, and part false, and now


15 you say- they are all false; is that right?


16 HR FREDERICKS: No, the witness doesn' tsay they are all


17 false.


18 :MRDARROVl: What one d' the statements I have read are true?


is true.


up but there is so many places you have had me --


A Well, them I answered now, lbs false, to someoth:er.one


l~R ROGERS: 1). man can always t ell a true story,


I will read you every one. A I know you got me tangleQ,


your Honor.


19


20


21


22


23


24


25 THE COURr: One at a time.


26 HR ROGERS: I move to 13 trike out the answer.







2 the answer.


1 }.[R ROGERS: I have a right to that; I move to srtike


2ill]
out I


3 UR FOW: The wi tn €ss h as a right to explain his answer.


4 THE COURI' : The witness has a right to be' ". : examined


5 by one counsel. The court will not m tertain a motion to


6 Sitrike.


7 J,rR DARROW:: He has made a response to the question and!


8 don't ask to have it stricken out. I don't know v..nether


9 his sta ~ tement is wo rth anything, but we will I eave it.


10 l.{R FO'HD: We obj~t to counsel,s comments.


11 UR DARROW: I will withdraw the comment.


12 Q, Now, I \vill read all th e rest of the questions and


13 answers I read you oofore.


14 HR FREDEHICKS: JUst a moment. I think counsel -- that


15 \',Qn't cl ear the matter up, simply going wer it. Now, the


16 witness said somethings v-ere true and somev.ere false. Now,


17 I dOIll,t understand he said that some cf the things that


18 counsel read him were true and some of the things were


19 false. Some of the things he testified to.


20 lffiDARROW: Here are 12 men, I think will understand. I


21 asked him


22 THE COURT: I think your examination is proper. There


26 }'ffi FREDERICKS: We obj act to it on the ground' that


23


24


25


is not any oqj ection•.


UR DARROW: Now, you say there YJere som e cf them. true.


now, I will read you all th e rest I have read.







1 sumes a fact not in evidence, that the yJitness said some


2 of then were true
t


referring to some af the things that


3 he read, whereas 11 e said some of the things he testified


4 to'were true and some false.


5 THE COURI': Overrl.1led.


6 1m DARROW: Page 69: "Q, -- Well, you testified this morn-


7 •
ing that you had seen something in the papers, well --


8 A -- That was after I visited him. Q, -- No, but befo re


9 yon come to California, that you had seen something.


10 A -- Well, I seen something back in th e pap er; I didn t t


11 see anything about anything refo re. Q, -- some statement


12 ooout his having told BIros what he had don e? A -- No, I


13 never seen anything like that. There was nothing in our


14 papers back East there. Q, -- :B1t you, in fact, are aware,


15 that it was rumored that McJ,fanigal had made a confession?


16 A -- Not until after I came here. I saw it in the paper


17 after I quit visiting him; that v.es th e fi rst I seen the


18 confession. II Now, that is all of it. Is it all false?


19 A That is false.


I seen in the paper back East; I read in th e pap er ebout


20


21


Q, All that I have just read you? A Things th ere that


22 him ooing arrested.


What you just read?


What I mean, Mr Behm was, everyone af those statements


A


that I halle read to you t hat you swore to before the grand


jury, v.ere they false? Were they everyone of than faJ3e?


Q.


25


26
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Q yes. A yes, they was :[alse.


Q Now, Mr Behm, .how did you happen· to come to see McMani


gal the first time, the first time you saw him and visited


him? A Here?


Q Yes, here. A I was sent over there by you.


Q, Didn't he ask you to carne to see him first? A That


is ",rhat you told me. You told me to go over and see him.


Q Now, is that the first you heard of it?
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stand. When l\~r. navisand 1 had the talk wi th you was any-


thing said by either of us or by you as to what you were


A No, 1 don't


Maybe that is a little hard to under-


A. He invited me up himself.Angeles?


if he was gUilty?


to tel) him if he said he was gUilty?


remember anything about that.


Q No. Now, do you suppose you could do any better about


Q Now, was anything said in this conversation between


Mr. Davis and you and me as to what you told :,:r. McManigal


in reference to whether he was gUilty or what he should do


it if you thought about it? A HoVl is th at'?


MR. FREDBRICKS· That is not a question, the first you


heard of him, might be entirely different matter.


MR. DARROW.Q Was that the first request you had to visit


after 1 told you t~ go to see him after you came to Los


Q That is what 1 supposed. He invited you? A Yes.


Q You were walking along th'e street? A Yes.


Q He saw you and invited you? A Yes.


Q And then as you understood it he Bent a note by the


jailer to my office which 1 gave to you? A You told me--


. you didn't give me anJ:thing. You just told me •


Q And you went up and got in? A Yes.


Q Now, he invited you every time to come again? A To com


back to see him.


Q And yo~ went every time by his invitation, didn't you?


A Yes.
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1 Q Do you suppose you could do any better if you thought


2 about it a few minutes? A 1 cannot now.


3 Q You don't recall that that sUbject waa talked about at


4' all? A Well, as 1- stated before, this subject was always


5 talked about me what my intention was to visit With her.


6 Q You don't recall the sUbject 1 asked you the question


7 about was talked of at all, ao you, is that right?


8


9


10


A No, you got me muddled there, 1 cannot-


Q Take all the time you want.


MR. FORD. We object to what counsel suggests ought to be


done ..


gestions.


THE COURT. There is only one counsel speaking inthe


in the direct examination did this Witness


testify that Mr. Davis had ever said anything to him about


his conversation With McManigal or his dealings With Mc-


THE COUR T. No, no, no, there ia no occasi on for that, the


reporter does not get everything that is said here.


BY MR. DARROW. Q was anything at all said onthat SUbject


by !~r .. navia or· by me or by yourself?·


MR.FREDERICKS. So far aa lli. Davis is concerned, the ques


tion i a objec ted to because that is not cross-examination;


record, and tre r e is no obj ection to Mr. Rogers mak ing sug-


MR • FORD- It is loud enough to be heard.


MIt • ROGERS. If ther e is any obj ection, 1 13 imply told him


to ask him to take all the time he needs.


no time "
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Manigal, and the putting of :~1r. Davis into the qoostion


2 might tend to confus e the cons ideration of it. Therefore,


3 it is not cross-examination.


4 I MR. DARROW' The r e"cord wi 11 speak for itself that far.


5 THE corn T· 'Pead the ques t ion •


6 (Question read.)


7 MR. DARnOW. That makes it certain, tha t is all.


8 THE COURT· Objection overruled.


9 I MR. FORD. As to when and where?


10 MR. DARROW. As to the conversation we have been speaking


and.


that I


I
I


Now,


You


Yes, 1 unierstand that.


Mr. Behm, in all these questions 1 am


That is what 1 am referring to alI the while.


was anything said at that conversation either by you or by


were asked the firs t time before the grand jury.


THE COURT. Counsel says he will make it definite.


MR. DARR~n. 1 have said it so many times, but 1 will make


MR. DARROW. 1 will make it definite, I'A:r. Fredericks.


MR. FREDERICKS' Wake it definite.


understand that, don't you? A


about all the time, before he went before the grand jury.


MR. FREDERICKS. Now, if the court please, that makes the


thing aWfully indefinite, "The conversation we have been


speak ing about all "the time."


referring to" the conversation in my office between you


Mr. navis and myself while we went over these questions


Mr. navis or by me as to what you ~ere to say that McManig 1


it definite again:
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as to wha t you wer e to say youtold McManigal in case he


2 said he was gUil ty, or anything of that kind. .


3 MR_ FORD- Now, if the Court p1e ase, 1 think the question


4' is objectionable onthe ground it is indefinit e. If d:ounsel


means by the question, "what you were to tell the grand


jury about any conversation you had with McManigal and the


advice the attorneys had givtm me", in .regard to that matte


it would be an entirely different question from the ques


tio n as to what he or- Davis should say to McMan igal at the


5


6


7


8


9!


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


261


I


time Mc Manigal told him those things_


question is fairly indefinite.


1 think the
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THE COURI': The question is broad enough to include all I
that. The question is: If Was anything said?1f I


3 HR DARROW: That i s what it is. If it is not definit e


4


5


enoug h or simple enough f or the v,Ii tn ess or COlms el to un


derstand it, I wfll change it.


TEE COU ill : Obj ec t ion overruled •


11R FREDERICKS: I cannot say that I understand it.


1m DARROW: DO you yrantit read?


1m. FHEDERI CKS : }To, I do no t. I un derst and it now.


A The only drift I can get to answer that qu estion was


what th e instructions to say in case the grand jury asked


me about having UcManigal change his testimony.


Q I a~ not asking that at all. A That is as near as I


can get at that point.


Q I am not asking about that at all. Haven't you got


any oth er expression or series of catch '.vords besides


lf1Jcllanigal changing his storylf?


JirR roB]): That is objected to as not a proper question


to address to a witne~s.


THE COURT: Obj action sustained.


l~R DARROW: Vlho has talked to you about using th at expres-


sion Ifchaneing your sto rylf? }Tow, can you answer tre


other question I will\vi thdravr that question -- go


back to the other question. A vrho tallced to me?


I have asked you th e question. A What is it, no,'t?


(Question -:: ead cs follows: "Q -- Now, was anything s


Q







1


2


3


2;6~1
at that C<lDhversation either by you 0 r by 1.fr Davis or by I
me as to '!hat you\·.ere to say th at I\rcl,ranig al -- as to what


you were to say you told UcrUanigal in case he said he


4' was gUilty, or anything of that kind.") A No, not at


that time.


as not responsive.


mony.


MR ROGERS: Your Honor, I move to strikeout the answer


Was there at any other time?
•


Q


MR FORD: I think that question is bUbject to the vice


I'lv'as trying to make and point out, it didn't say to whom~


whether it'!,as before the grand jury or not.


MR DARROW: Was th ere anything said to you at any other


time about that? A yes, you askEd me to chaI\Se his testi-


THE COURT: Strike it out.


IrR DARROW: Is that all you know, to repeat that partot-


5


6


7


8


9


10


11


12


13


14


15 I


16 j


17


18 I
19 !


I
20 I
21 i


phrase?


UR FOB]): we object to that as not a proper- question.


TEE COUl{[': Obj ection sustained.


1m DARROW: I have got tired of hearing that over and over


qgain; one thing he 1 earn Ed like a parrot, Polly wants a


cracker.
22


23


24 I
I


25 I


26 !


I


MR FORD: We object to the comment.


MR DARROW: Just- answer that question as Igave it.


is th e question?


(Question read.)


A V/hat
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1 A About my changing that testimony?


2 lfR ROGERS: I mo~e to strike that out, if your Honor


3 pleases.


4 MR :rnEDERICKS: It is a question the \vi tness is asking


5 himfor information.


6 ]5R ROGERS: That seems to be all he Cell say.


7 MR DARROW: Don't you know v,hat I was asking about, Mr


8 Behm? A What you asked me ·before that?


9 Q I asked you wheth er th ere 'i\'C\S· anything sat'd. to you or


10 by you about th e subj ec t or what you were to say if Mc


11 l~anigal said he was gUilty Ql'r arwthing.


12


13


14


15


lJrR FREDERICKS: That is, y,hat he was to say to the grand


jury?


J:m DARROW: We will put it to the grand jury, that will


make it more d efini t e -- \':~s anythil1.g 0 f that so rt said?


16 A \Well, I cannot s~ there was just exactly at that


time.


'.vent over there?


'.,;hat you should say to- theg rand jury upon t mt sUbj ect?


that told you at aD;Y' time; if so, where? A At any time?


What do you mean, before the grend jury or whEn I first


Well, mything at any other time o'f that sort, ..,.ras


Was anything said to you~ any time in reference to


Why, Y E5, th ere was thing s E.sk ad me at ot her times.


Q


Q,


A


17


18


19


20


21


22


23


24


his testimony by you.


Q. What v,as it? A v.hy, Ivvas told to ask him to change


26


25







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2467


MR HOGERS: I move to strike that out, if your Honor please.


We might as vvell get a phonogfap~, as far as this wi tn ess


is concerned.


THE COURT: Mr Rogers, that comment is not --


un FO RD: 'I!!e obj ec t to the comment "'We might as well get


a phonograph as far as this ~vi tness is cone erned. It
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THE COURT. The mction to strike out 1s denied.


MR. FREDERICKS. .1 am frank to say, 1 have lost the ques tio


3 !Lyself, 1 don't know what the question is mys elf, 1 coul em t


4 I ansVI er it.


grand jury-withdraw that--l will see whether 1 can get an


answer. 1 am sorry to weary the court wi th it, but 1 Wi 11


said at any time by me or by Mr. Davis as to what you should


say to the grand jury in case they asked you whether Mc-


see Whether 1 can get an answer.


5


6


7


8


9


10


MR. DARROW. Q Novv, ;,1r. Behm, when you were before the


Mr. Behm, Was anyth ing


11 I Manigal had said he was gUil ty or not gUil ty? A Now, 1
I


12 cannot explain that point?


13 Q Well, can you answer the question? A There was noth-


14 ing said there that ~vening, as 1 remember of.


15 I Q Do you remen,ber anything said at any other time as to


16 what you were to tell the grand jury incase that question


17 was asked you? A Well, there was at other, times.


18 Q How? A There was at other times.


19 Q, Where? A Well, the first time 1 went to visit With


20 him.


21 Q When was that, the first time you visited him? A Yes,


22 before 1 went to the grand jury.


23 Q Who told you anything to say "1 A You.


24 Q Viha t"1 A You toJd me to ask him to change his testimony


smile as the gaff goes in.


1m. DARROW 1 think the jury has enough brains,


MR • FREDERICKS. 1 am not surprised that counsel should
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1


2


3


about his smiling at the gaff.


MR. FREDERICKS ••1 certainJy do, and if those questions


were asked in a simple fashion they would get the answer.


4' MR. DARROW. You cannot carry ths.t bluff through alone.


5 .MR • FREDERICKS. Very well.


6 THE COURT. Now, gentlemen.


7 MR. DARROW. Q Mr. Behm, let me try you once more: Was


8 anything said to you by anybody at any time as to what


9 answer you should make the grand jury in case they asked


10 you whe ther McManigal said he was gUilty or not?


11 I A Tha tis all r i gh ~ •


12 I THE COURT· What is the answer?


13 (Answer read.)


14 THE COUR T. Mr. Behm? A Huh?


15 I BY THE COURT. Q Did the grand jury ask youwhether or


16 no t Or tie McMani gal had told you he wasguil ty?


17


18


A Yes, they did.
BY THE COUR T•
Q And what answer did you make? A As near as 1 can say


19 that I told them 1 was awfully sorry he was gUil ty •


20 BY TPE COUR T. Q. Did anyone tell you to make that


21 answer? A No.


22 MR. DARROW. Your Honor got at it simpler than 1 could.


23 Will you read that rec.ord '7


24 (TJas t four q ues tions and answers read.)


Q Did anybody tell you to make any other


You told me lots of things 1 shouldanswer? A


MIt. DARROW.







and I should answer.


gUilty,,/
say


(TranscriptI ',1i 11 hand him the transcript.


Now, wait a minute and 1 will read some more of it


A--l told him if he was gUilty he should be--


Q Did anybody t~lJ you to make any other answer to that


question? A 1 cannot remember just at that question.


Q Can you remen-ber whether anybody told you to make that


answer to that question or any other answer to that ques


tion? A no.


mony 0"


THE COURT. Take your time, :.~r. Behm, and read it over


handed to 'N i tness. )


Whatever, he had done, I was not going to change his testi-


Tur n to page 78--


MR. FORD. I would ask right here that the Witness be


permi tted to look at the transcript so that he can see


what is immediately preceding and following it.


TFE COURT. ves, he may l:ave that privilege.


MR. FORD-


1


2


3


4


5


6


7


81


9 1


10 I
111


I
I


12


13


14 I
I,


15
1


16 I


17


18


19


20


21


22


23


24


25
6


261
I
I







$


1


2


carefully.


MR. FORD.


2471 I


Read .what pr ecedes and follows the other, wi th


3 the context--l mean read what comes before and immediately


4 I afterwards.
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1 MR DARROW:


2 A Yes.


I gu ess you have read that, haven't you?


you come out here for th e purpose C?f having If.cManigal tell


the truth about this case? A -- How do you mean to tell


3


4


5


Q Now, .I will read that over. IIQ -- Mr Bellm, didn't


6 the trut h? I didn't go to him and tell him to tell the


7 truth. Q -- You didn't go to him and t ell him tote 11 the


8 truth? Did you tell him to tell anything? A I told him


9 if he was gUilty, he should be -- say guilty. Whatever


10 he done I wasn't going to change his testimony." Did


THE COURT: ' yes, let th e witness see it.
J


lffiDARROVl: 'l8, dovm towards the bottom of the page.


THE COUID': You c an indicate to him enything, HI' Ford.


1m. DARR01N': "Q -- You never at any tim e told him to tes-
on


tifYII one side or the other? A -- No. Q -- Never dis-


cussed his testimony at all? A -- No. He has told me


that he thou~ht he vIas right. I said, tAll right,1,f..lfOU


yes sir.11


12


13


14


15


16


17


18


19


20


21


you answer that way at the grand jury? A


Q I will read you some over on paSe 78.


J\m FORD: I will hand that to the wi tness.


think you are right, that is the \'lay to do. til Did you


22 answer that way? A yes sir.


Turn to page 79 --. turn to p~e 81: "Q -- You understooQ


he was going testify for th e prosecution, was going to say


the same things he said in his confession, didntt you? '


A -- I didn t t see th at confession unt il aft er I quit g 01


23


24


25


26
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answers, l:lQth, 6.


if heY,as right, it v:as right for him to go ahead and do


I did.A


Q -- When he said


A -- All I thought, I thought


A -- I never asked him to change it.


Did you make those answers?


·Well, you have found it? A yes.10.


It is numbered out to the left, what line?


When you told him -- you told the grand jury that"


That ~~s your testimony, wasn't it? A yes sir.


Now, turn back to 78 and read the last paragraph on


°t dOd L?]. , ].. you not.o


Q


you are right, that is up to you'.


your relation to th e case.


didn't think that was right, and you wanted him to change


the prosecution, bec~mse that is "lhat he thought he \'"I~S


hoing right? A -- As near as I can remember. Q You


Q -- Well, that is not th e question I ooked you. I have


asked you what you thou-sht about it, N:r Behm, just to show


that you understood he meant he was going to testifY for
•


tify for the pros.ecution, and that is vrl1at he meant when


he said he thought he ~~s going right? A He told me he


thought he YlaS right, and I said, "All right, if you think


to see him •. Q -- But you understood he was going to tes-


Q


Q


you told artie l\fcl.fanigal, page 81, that if he thought he


v.es right, and I said, all right, if you think you are


right, that is up to you.


MR FORD: ~nat line is that?


MRDARROVl: Well, it is --- it is counting questions· and


UR FORD:


!,mDARHOW:


a s he saw fi t • It
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it. Two pages be.:.ck, or three. Did you t ell the gram


jury, in answe~ t.o the question, Itnever discussed his tes


timony at all. No, he has told me that he thought he vras


right, and I says, all right, if you think you are right,


that is the way to do. 1t Did you swear to tha t before the


grand jury? A I did.


Q. Was it true? A It was true, as near as I can under-


stand~he ~~ you instructed me.


Q. I ask to have that ]a st part of it stricken out of


this reco rd.


MR FREDERICKS: Letts see what it is.


IffiMRROW: All right, I am willing to 1 et you see what


it is. (Last answer read by the reporter.) I ask


to have that last part stricken out.


THE COURr: Strike out the entire answer.


IffiIARROW: WEiS that true, that statement that you made to


the grand jury? A yes sir.


Q. Canttyou tell the truth 'without being instructed?


1m FORD: That is not a prop3 r question.


THE COURr: That is not a prope r question. I think the


witness is very much confused.


lrR DARROW: I am trying to be pat i ent v.r:i ih him.


THE COURT: It is true youare very patient.


1JR APPEL: We take an exception to thestatement of the


court the wi tness is very much confused, as a constructio


on the manner and testimony of the witness.
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of.


I EBS.


Was I the only on e you talked to a bout your conver-


Talk to Mr Harriman? A No, not on them questions.


Talk to Mr Scott? A No.


I wasntt the only one you talked to, was I? A No.


About 'lim t happened up t here in th e jail? A There


Didntt you talk to other people? A Not as I remember


Talk to ur Davis? A Oh, that was -- some,more or


\vas nothing that came back that IYJas to keep secret for


miglt have asked me questions.


Q


Q


you.


]Janigal, d.idn't you? A Well, yes, somewhat.


had:
UR DARROW: lfr Behm ,you have"many conversations with


other people abou.t what happ3ned between you and Ortie Mc-


s atiol1s in th e j ail, about your int erview? A Oh, his wife
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Q


A


You lived in m4 Harriman's house, the same


Par t of the time.


24~
bUilding?


3 Q Talk to U',. Shober? A Not that 1 remember of.Uh.


4' Q You remember him? A 1 r err,ember he was watchman up


5 there.


6 Q To guard yeur place against the Burns detectives? A That
•7 wasn't my place, 1 had a room down--


understood he w~s there for that.


Mrs. McManigal was there and you were living there?


1 wasn't living there all the time.


yes,to guard that place. 1


Backwards andA


ATo guard that place?


You were there part of the time?


Q


A


Q


12


you used to know, that you believed he was crazy or had


navis and me repeatedly during the


been bought?


13 forwards there, yes.


Didn't you say to Mr.
14 II Q
15 I month you wera- here, that Ortie McManigal was not the man


16
1


17 I


18


19


MR. FORD. To that we object upon the gfound,+ that no founda-


tion has been laid ~s to the time and place and persona


20 present.


I
I


answer .1


Well, did you? A 1 did; . yes.


You told all of us tha t you thought he w ,..,-_


MR. D~BROW. 1 can't give every time.


THE COURT. Ohjection overruled.


MR. FORD. If the court will instruct the wi tness tdl


MR. DARROW· Q, The cour t means you should anawer.


1 might have a aid sone thing.A
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doped, didn't you? A Them words have been brought to me


witness has given; it is incompetent, irrelevant and


that.


Q And said it repeatedly, didn't you? A 1 made the


remark several times.


immaterial and not cross-examination.


Q Did you believe it?


MR • FORD. Just a morrent--we object upon the ground it is


not impeaching or tending to impeach any testimony the


THE COURT· Objection overruled.


A Well, 1 might have made those remarks.


MR • DARROW, Q Did you bel ieve them when you s aid them?


A 1 didn't just exactly belEve them.


Q You lied about it? A Not any more than what the


influence was around me to talk about the same sUbject.


Q \\Vere youly i ng a bout it? A Enough to say 1 thought


he was crazy.


Q What? Were,yol1~ lying about these


made them? A 1 think 1 was, yea.


2 by somebody else.


3 Q You stated it, didn't you, SiD. A Yes, 1 didn't


4 ' . understand wl:y he s'hould do so.


Q And you said he was not the man that he used to be in


any way, didn't you? A Yes.


Q And you thought he had ei'ther been hypnotized or paid


by the Burns people, you s tated that? A Oh, 1 s tated
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1 Q You also said you would like to have him in


24;-l
front of


2 your engine when you was coming down at a high rate of


3 speed? A No.


4 Q Didn't eay that? A No.


5 Q. Didn't say it to Mr. Davis? A No.


6 Q You are sure about that? A 1 never wished anybody like


7 that •


8 Q You also said, didn't you, that there wasn't a drop of


9 I your blood in him, that everything that he got was not


10 from his mother, who was your s:ister, but from his father?


11 A yes, 1 might have s aid that.


12 MR. FREDERICKS· Just a moment--that is objected to as not


MR • DARROW. Now--


impeach ing, incompetent, irr elevant and imma ter ial and


not croBs-examination and no foundation laid whether he


TFE COllR T. Finish your answer.


A Well, 1 made that remark, yes.


He started to give the reason, the court please.
I


MR • FORD'


had a drop of his blood in him.


MR. DARROW. Shows whether this man was acting sincerely,


your Honor, what he thought himself at the time.


THE COURT. All right, objection overruled.


A Well, 1 might havemid that-eecause--


MR • DARROW. Did you say it? AYes, 1 said it.


MR. FORD. The witness s tar ted to finish the answer.


He said he migtt have made that remark because, and
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1 counsel choked him off with another question.


2419 r
2 THE COURT· He has a good chance now.


3 MR. FORD. 1 am going to ask your Honor to give him a


4 I chance by reading that ques tion and answer *


5 THE COURT- All right, read the question and answer.


6 (Last ques tion and answer read by the r epor ter • )


7 A What 1 meant by that there wasn't anything on our side


8 or the people to cause him to do any such work he had been


91 doing.


10 MR • DARROW. Q Wha t you mean and what he said was there


11
1


I
12


13


14


15


16


17


18


19


20


21


22


23


24


was nothing on YOll' side of the house that would cause him
in


to make any such s ta ternen ts and put him (\the pos i tio


With the Burns men, and that is exactly what you said.
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URDARRmv: . Didn't you s~ his father had. murdered your


sister? A Oh, I didn't say that.


Q You ssaid practically that, didn't you?


MR FREDERICKS: Obj ected to as incom~ent, irrelevant and


innnaterial, and not cross-examination.


TEE COURT: Overruled.·


tfR DARHOW: How is that? A He di dn't treat my sister


-right.


Q, Then di dn' t you s e.y that this boy VI as his father's bo


A I meant if he had our family blood in him he would nOlt


Q yes. A I hadn't met him for a good many years.


Q You hadn't been friends? A I hadn't met him for a


good many years.


Q You hadnlt been on friendly tel~s with him?


lelR FREDERICKS: Obj ected to as innnaterial, whether he had


been on:lr".ciendly terms wi th Ucllanigal ' s father.


TEE COURT: Overruled.


A lain' t got nothing against his father.


go and do such wo.rk he had been doing.


QYou referred to his work here in Los Angeles, as


well as everywhere else, didn't you, after you came back.
from the jail? A Crookedness, yes.


Q That you referred to in jail, di <hI t you, and his at-


titude in jail? A Yes sir.


Q You and his father hadn't been friends for years?


A His father?
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sent ahead of me.


ortie'McManigal.


MR FREDERICKS: That is objected to, what the purpo se cf


To see if I could get him to chyes. \Vhat else? A


his testimony.


Q What else did I say to you? A Well, to see Ortie lJc- .


l,ranigal after I got out 11. ere.


Q Now, I am talking rbout th e CoIlV' ersation \'ri. th you in


my house? A All right.


Q I asked you to com e out here and see Orti e lfc1ilanige.1


and be .....1. th his family? A yes.


MR D ARROW: The first thing I ask Ed you to do, then, was


to come out here and see Ortie McManigal; ~s that right?


it was, as calling for eo conclusion of the witness.


HR DARROW: I didn't mean the purpose <If it.


MR ROGERS: One can al\v8Ys c all for a conclusion on c ross-


ecamination. A The purpose of coming out h3 re to see


A Well, tm t and be with his family. '


Q And be 'lli t 11. hi s family? A yes. But hi s famil:r was


and not your sister's boy, in spe eking of his treatment up


here to you in tlte jail? A Well, he was my sister's


child, yes, but he didn,t take after his mother.


Q You said he took after hisfather, didn,t you? A .Yes.


Q, Now,:Mr Behm, you say the first time you saw me,
. vras


vmat" ~f the first words I said to you about coming to Los


Angeles, what is the purpose of it?
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1 Q Had I tol d you wba t hi s tes t imony 'VVaS t here? A I don I t


2 know as you did jus t ex:ac tly.


3 Q Had I told you anything about his testimony? A No,


4 you alluded to his vlOrk that he h ad been doing there,


5 throug h the country.


6 Q Had I told you anything about his testimony? A Not


7 exac t ]y •


8 Q Had I told you anything about his testimony? A "Only


Q Had I told you what I want ed him to testify to?


A No, I don't know as you did then.
I \'Janted


Q But I said you to chang e his testimony; is that it?


"A yes.
,


Q All right. Where didyou get th at phras e , ltchang e your


9 you said. heyK3.S in a p-etty bad fix out here.


10 Q Had I told ~rou anything about his testimony? A I


11 don't know as you did.


12


13


14


15


16


17 testimony"? Do you know who gave it to you? A Vlhy, I


it from counsel.


say •


heard you repeat it so many' tim,es, that is all I could


Wh at peopl e?


Did you ever hear anybody els e repeat it, ever h oor


Q


Q


anybody el3e repeat it? A Oh, I might have heard other


people, y €S.


1JR FREDERICKS: We submit that is inunaterial, your Honor.
scource


He has given qui te a sufficient." saying tba t he got25


26
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MR DARROW: Well, he didn't <:;et it fram counsel...
1m FREDERICKS: He says he did.


THE COURr: Obj ection overruled.


lfR DARROW: Didn't you -- DOn't you know I never used such


an e:pression in my life aIly\vhere e\:ceptfollo\Ving your


questions and answers, "chan-ge your testimony"?


1ffi FREDERICKS: That is obj ected to as callip..g for a conclu


sion of the wi tn ESS as to \"lla t Mr Darrow has us ed in his


life. This wi tn ESS don't know what he has used in his
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6
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life.


THE COURT: Objection sustained.


MR DARROW: Who else did you ever hear use that expression,


"change your t estimony."? A Oh, I have heard lots of


people say that.


Q Who? A I have heard you.


Q, You mentioned me before. v.ho else, I say? A I have


h eard hi s wi fe sp eak ab outit.


Q, WhO else? A I think Mr Davis.


Q, ~ho else? A Well, I can't bring up everybody.


. I


25


26
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,--
1 Q You heard l,tr. Davis speak about McManigal changing


2 testimony? A That has been spoken about?


3 Q Where was that?


4 I MR. FORD· Object ... upon the ground it is irrelevant and


and not cross-examination.


THE COURT. Overruled.


all those people that spoke about changing testimony.


Q Where did you hear :."r. Davis speak about it?


MR • FORD; That is objected to as irre] evan t and imma ter ial"


1 can't mention


immaterial and not cross-examination.


THE C OUR T· Over ruled.


MR. DA-'RROW. Q Wher e VI as that, s ir 1. A


it? A No, 1 can't say just where.


Q Did you hear the grand jury use it or the attorney


before the grand jury?


MR. FORD. We object to that as irrelevant and imnaterial,


and on the further ground that the record of the grand


jury is the bes t eviden ce.


THE COURT. Objection overDuled.


MR. DARROW· Q Did you hear that attorney use it before


the grand jury? A Why, it was asked me.


MR. FREDERICKS; Make the further objection, yoU' Honor,


that he just answered it.


MR. DARFOW. He has not answered it.


MR. FREDERIC~q. Yes, he did. He said,"l dontt know."


MR. DARROW. Can you tell me Where you heard Mr. navis say


'.
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2


Q What? A Tba t question was asked me •


Q Did you hear .nr. Fredericks use it?


2485 1
3 MR • FREDERICKS. When 7


4 MR - DARROW.Q At any time, sir. A Only in the court room


5 grand jury.


6 Q Have you heard him use it outside of the court room?


7 A Heh?


8 Q Have you heard him use it eu ts ide of the court room?


9 A Not as 1 remember of.


10 I


111
I


12 I
i


13


14
!


15
1


16


17


18


Q You reported to him when you got here, didn't you?


A 1 went to his off ic e to let him know 1 was her e •


Q Did he say anything to you about any conversation about


chang ing tes timony? A No.


Q He did not? A No.
Q Did anybody?
A Fe only asked me to come out here to tell the truth.


Q Did anybody, before you went on the witness stand, talk


to you about what you VI ere to testify about?


MR • FREDERICKS' That is objected to on the ground it has


19 already been gone into on cross-examination.


MR. DARROW. 1 have not asked him that question before.


MR. FREDERICKS. I~was asked this morning and he stated-


THE COURT. Objection overruled.


MR. FORD. And yesterday he testified about Mr. Keetch's


visit to him at the very "beginning at Portage, Wisconsin.


MR • DARROW. Yes, and 1 didn't get through with that, and


20


21


22


23


24


1 have not asked this question or anything like it.
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1 THE COUR T· Objection overruled.


2


3


4'


NR • DARROW- Q 'How about that?


again?


(Question read. )


A What is the quee tion,


5 A No, any more than to tell the truth.


6 Q You didn't know what you were to be asked before you


7 went on the witness stand, is that right? A Not--


8 Q What? A Well, 1 didn't tell them any of this story.


9 Q Did you know any thing about what you woul d be asked, sir


10 before you went on this Witness stand? A Oh, 1 knew some


grand jury.


Q Did anybody talk to you about the questions you would


be asked, before you went onthe stand in this case? A No,


not exactly.


Q What? A No, not exactly.


MR ,. FREDER lCKS - Not exac tly •


MR • DARROW _ Q Mr. Behm, are you trying to conceal anything j


here? A 1 am trying to tell the truth.


MR. FORD. We object to that as not a proper question to


THE COURT- Objection overruled.


MR DARROW. Q Mr. Behm, 1 wan t you to answer me squar ely


ask the wi tness •


things, yes.


Q Who told you? A Nobody told me, as 1 knO\v of.


Q How do you know, then? A 1 know what 1 had been tellin .
Q ";\'Iho did you tell it to? A What 1 had told before the
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1 and hones tly, did anybody tal k to you abou t what ques tions


2 would be asked you before you went on this witness stand?


3 A No.


4 MR. FORD. We objec"t to that question.


5 MR. DARROW. Q Nobody?


6 MR. FORD. We object to that question--


7 MR. DARROW. He has answered' it •
•8 MR • FORD 1 don't care whether he has or not. 1 am


9 addressing the court.


10 MR. DARROW' Thank you, 1 am glad you are not addressing me


11 MR. FORD. --on the ground of its form, "Answer me


~uestion has been asked and answered.


All the answers of the witness


i
MR. DARROW' Who gave you this copy and told you to read I


i


it? A ltwas given to me in the district attorney's officej


Q 1 asked you who? A (No respons e. ) I
Q Now, did anybody tell you not to answer ques tions here~1


A No, they didn't tell me not to answer. !


MR. DARROW' 1 guess he is right about it.


are supposed to be given squarely and honestly and 1 do


nottink counsel has aright to refer or say to the witness,


"Answer me squarely and honestly" any more than he has


a r igh t to say, "'till you swear that? II 1 don't think it


is a proper form of ques tion •


THE COUR T. Probably you ar e right about that, but the


squarely and honestly."
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Q Do you know vmo gave it to you? A It was handed to


me in the offic e.


Q Do you know who handed it to you? A \Vhy, the Dis


trict Attorney, es near as I can remember.


Q Mr Fredericks? A yes.


Q Well, don,t you know'whether he did or not? A Yes.


Q \Yhy didn't you say so? i.iiJhat did he tell you he handed


it to you for? A ~ust to look it over.


Q For vhat purpos e? A I don I t know.


HR FREDERICKS: I suppose the record will ShOVl, that is,


the record of the grand jury testimony that has been intro


d.uced in evidenc e about \,hic h I asked the wi tness if he


ha dread it over.


URIlARROVT: It has not been introduced in evidence.


HR :EREDEPJ:CKS: on August Srd, 1911.


]iR DARROW: August S, 1911.


Q Why didn't you tell me l{r 1'j1redericks delivered it to


you wh en I ask ed ~"ou about it?


MR FREDERI CKS : lJay it pI eas e the court, he di d tell it.


ltR DARROW: He had it pulled out of him.


THE COURT: He did tell it.


l1RDARROW: Was there at\'{ reason v,hy you didn't tell?


1m FREDERICI\S: We object to that on the ground it assumes


a fact not in evidenc e.
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THE COURT:


UR DARROW:


Obj ection sustained.


Did he tell YOU\v.hy he gave it to you?







qu estions and answers.


he didn't tell me vrhy he gave it to me.


Q Did you have~ny conversation with him about what you


He just gave it to me to read it over.


And did he talk to you any about this case?


Not a word? A He just asked me if I remembered those


No.


'What, all af them? A I cannot remember all of then.


\'\ere to do vdth or what reason it was given to you for?


Q


A


Q


A


1


2


3


4


5


6


7


8


9


10 Q What questions and answers did he refe r to? A That


told me to look it over.


talkiI\S to me.


was in the grand julY.


Did you have any with anybody else before you Vlent


Is too tall th e conve:rsation you had with the Dis-


Did he talk to you about t hat and ask you if you remem-


Did he talk to you about the questions and answers,


\\/hat did he say to you? A Just handed it to me and


beredthose questions and answers? A I don,t remember his


Q


singlY? A No, he didn't drill me on anything, but just


handed it to me.


trict Attorney? A That is all the conversation I had


wi th th e District Attorney as I remember it.


Q


Q


Q He asked you if you remembered all of those, didn't


he? A "VeIl, he asked me if I remembered all of them,


and I cannot remember all th en t hat is in t hat book.
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1 1Jistrict Attorney? A Not outside cr: the District Attor-


2 ney.


3 Q.


4 Q.


Tha t is all you had with him? A Just about all.


And you came dO\Vl1 re re from portage,Wisconsin, and went


5 to th e District Attorney without any more conv.'ersation


6 than that, did you? A I talked about different things •
•


7 Q. I mean, sir, about the t mngs you have testified to


8 in this case, did you came down and goon the stand without


9 any more conversation than you have just tol d us? A Only


10 with him; I have not talkedvlith anybody else.


11 Q.. And you have not talked any more than you have toJd


12 this jury; is that right?


13 liR FREDERICKS: The wi tn ess has not said that; th e wi tness


14 Said he talked wi th me about it.


15 MR DARROW: The record there shows


16 THE COURI.': All right; let us have the anSW'er.


17 ]}fRDARHOW: Did you ever have a:r:w other conversation besides


18 that you have repeated t.o this jury wi th 1fr Fredericks


19 about this case?


20 lnl FORD: If the court please, I think that question is


21 subj ect to a double ihteppretation.


221m DARROW: well, just Ie t me change it.


23 THE COURL':· All right •.


24 lfRFREDERICFJ3: Let him ask 'Nhat did happen.


25 :MR FORD: Let him tell what occurred.


261m APFEL: No, no
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1 THE COURT: 1rr Darrow says he will reframe th e question.


2 ~;ffi DARROW: yes, I vrill reframe it so that arerybody can.
3 understand it.


4 Q Di d you h ave any ot he r c OIlversation with IT.r Fredericks


5 abou t your test imony in this case, besides what you have


6 told us? A No, not ~s I know of.


7


8


Q


Q.


.And you had none wi th nobody else? A No.


And you fiidn t t know vIlla twas going to be a sk ad you


9 when you w.ent on the stand? A Not ecactly.


10 Q What? A No, only vlhat v.as to be the truth, as near


11 as I cqn remember~


:ijR ])ARROW: will you read that?12


13 Q


(.Answer read.)


And when you, Vv'l3re up in Wisconsin, Hr Keetch came to


14 see you. Did he talk with you about the case? A He just


15 asked me if I would cerne out here.


16 Q Is. that all he asked you? A 'Well,' nothirg in parti-


17 cular; he v,as only there just a few minutes with me.


18 Q How long was he the:oe? A llust have been there about


19 If) minutes.
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13p 1 Q Did he ask you what you knew about it? A No, he


2492
1


asked


2 me if 1 would COUle •


3 Q Did you tell him what you knew about it? A No, 1 didn'


4' tell him what 1 knew about it.


5 Q You didn't have any conversation With him about this


to c ODE out.


remember it.


mor e quee tiona.


A Only any mor ethan 1 would come out, volunteeredcase?


gone into on croas-examination.


MR • DARROW· No, 1 have not, 1 want to aak him a few


poenaed.


Q Wh~t made you volunteer to come out here, sir?


A Any more than to state the truth, as near as 1 could


MR • FREDERICKS. He cover ed it at great length on crosa-


Q Did you vol un teer to cone '/ A 1 had to come by a ubpoena


Q Why did you volunteer to come ou there? A 1 waa aub-


Q You wanted to tell the truth, to come 3,000 miles to


a tate the truth? A 1 wan ted to clear mysel f up for what


1 had been doing here.


Q Was anything said about clear ing your self up?


MR. FREDERICKS _ We object to that on the ground it was


examination of this witness yesterday •


MR. DARROW. 1 want to ask one or two more questions and 1


want to follow that up a little.


THE CO$T· All right, go ahead.
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MR • DARROW


yourself? A
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Q was anything said to you about clearing I
1 ~new 1 was in bad out here wi th the cour ts.


3 Q Was anything said to you, sir, by anybody? A ;~r. Keetch


4' didn't say anything to me.


5 Q 1 said, "By anybody", can't you tell tB? A Why,


6 "anybody" means a whole lot.


7 Q Are you trying to hold anything back? A No, 1 am not


8 trying to hold anything back.


9 Q Was anything said to you by anybody about that subject,


10 about your being in mad out here? A Well, 1 knew that my-


self.


Q ~. Behm, is there any reason why you wont answer my


question?


I


I
I


I
I
i


I


14 MR. FORD' We object to that as not a proper form of a ques


15 tion •


16 I MR. DARROW :t think it is entirely proper.
I


17\ MR. ROGERS· He has not answered three questiona.


18 THE COURT. Do you understand the question counsel has


19 asked you last? A Not exactly, no.


20 MR • DARROW. Q Now, watch, and 1 wi 11 ask it over.


21 MR. FREDERICKS. Why not let the reporter read it.


22 MR • FARROW' Let the r epor ter read it if it sat isf ies the


23 other aide better, let him read it.


24 THE COUR T. He can.


25 (Last t",o questions and answers read.)


261 A Well, they didn't say anything to me, Mr. Keetch didn'


I say anything to lIe.
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2


Q, Who did say it.


lAR • FREDERICKS That is objected to as assuming a fact


3 not in evidence.


4 r MR. DARROW. 1 have tr ied to drag it out of him and if 1


5


6


7


8


9


10


11


12


13


14


15


use that method that is all--did anybody ever say to you


anything about your being in bad ou there?


A Oh, yes.


Q. Well, who? A Mrs. McManigal and Mr. Terrill told me


back in Chicago 1 was in bad out here.


Q Did Nnybody else ever say that? A No, 1 don't think


they were.


Q When was that? A That is when we were on our way goirg


home.


Q On your way go ing home? AYes.


Q That was ne ar ly a ye ar ago, wam It it? A pr etty near,


A Wher~ I
I


I
I


IA Oh~ 1 seen him here, yes, meet him


1 never seen Mr. Harrington back east.A


Did you ever talk with Mr. "qarrington about it?


Did you here?


back east?


Q


Q


Q


every day.


Q, Do you want to say to the jury or do you say to the


jury -you saw him every day down here, },lr. Harrington?
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1 A YeB~ he was staying down at OcennPark.


2 Q You aay to the jury from the tirr.e you went back east.
3 with Mrs. McManigal and Mr Terrill~ up to the present time,


4 I nobody told you wou were in b:.l.d down here? A No~ 1


5 never me t anybody dmm there to tell me.


6 Q Did anybody ever 83.y any th ing to you abotlt your


7 having corr:mi tted per jury out here? A 1 knew th,it mysel f.


8 Q Did anybody ever say anything about it? A No, not


9 here.


10 Q Anywhere? A 1 had net met anybody at all from here


until 1 ccme out here.


Q Did anybody ~n the ''''orld ever say anytl1ing to you


about it? A No, 1 don't know as they did.


Q Are you positive they dii not,


*-'11. FREDERICKS' We submi t ~ your Honor, that is :.m answer.


"1 don't know aethey did."


111
I
I
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14\
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17 I MR. DARROW' We a ubm it it is no t an a.nawer.


18 . THE COURT. 16 that your 1::e st recollection j'OU have stated?
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1 Q Can you ntate positively nobody ever did sey anything


2 to you about yonr. havin,g com?'1itted Perjury out here? A I


3 dontt remember of anybody ever telling me.


4 Q Or about your having dono out hero any violation of the


5 law? A not efter I left here.


6 Q or abot'tt. any tronble you would hele out here? A Well,


7 I )mew I w,~s in t. roublo out h E1I'e.


8 Q. Did t'nybody ever tell you anything about your trouble?


9 A l'{o.


10 Q How did you 1010Y1? A I knOl't I had interfered '.'rith a


11 stat 0 'wi tn €So» and I Jm fNt I \"IaS in bad.


12 Q And you jnst Jme.v it yourself? A Yes.


13 Q Did you evor talk '7i th anybody about it, eny 0 f your


14 friends? A Hot more than in the family.


15 IrH FREDERICRS: '7e object to that as already covered.


16 THE COUffi': Obj ection overruled.


17 rril DARROW: Did you talk to your family about it? A I


18 told them I 'nas in bad out here, interfering ,.,';1 th a state


19 witness.


20 (l
',;


Ald you came out here, you knew you ':rere not obl:i,g ed


to come, in anower to a spbondla, didn' t you? A I l:new


tlley could take me up for perjury, lmless I did.


, not tal:e you up for perjury?


21


22


23


24


Q And you thour;l1t if you c ~e here to testify they would


A yes sir.


I was son t transportation.·


Lid you pay your o~~ e~enses this time? A No sir,Q.
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1 Q


2 Q


Who scmt it? A I c anl10t nay who.


Why? A wol:l;, I was ord.ored by the District Attorney


3 when he Dent me my advic e, to call fo r my t::'ansportation


4 at th e no rthv10stern depot.


on out, C'Ild my transportation was


out h Erre, a ticket, that is all I got.. .


Q A ticket? A That. is all.


Q Jmy money? A ITo.


Q Any promise of money? A 110.


n Did you .,et e. letter with it? A .rust asked me to come"


5 Q


6


7


8


9


10


11


And how much did you get?·A I got my transportation


this matter at all wi th him.,


Q Have your;ot that letter with you? A lIo.


e, n d went in ba thin':S ....7i th him.


this qnestion of yonr t estirt10IlY \.'ri th 1;Tr Harringt.on since


A yes sir.·


How? A I mean to tell you I have not discussed


Now, since you have got hore you have been in consul-


Q


,
t.ation 'VIi th jJr Harrin-3ton evor.! day, praotically? A 011,


I have been meeting him tack and forth and talked to him


you ,:'; ot out here?


Q Talked to him about these matters? A Not all of them.


Q Talked to him about any of them? A 1To.


Q Any of them? A lTo.


Q jJr Behm,. do you mean to say you have not discussed


Q
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Q Anything in reference to this case? A yos sir.'


talk-cas about 2; cnera! thinrrs,. about our trip out here26
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1 fore.


2 Q Have you ever made any vr.ri tten statement, either be-.
3 fo re you c arne or sine e? A VJ'nat is that?


4 Q Have you ever made any vr.citten statement to the Dis-


5 trict Attorney's office, or anyone else, either before


6 you came out here or since? A Witness statement?
•


7 Q A written statement, any writing? A No sir.


8 Q Never signed anything? A No sir.


9 lJR DARROW: That is all.


10


11


121m FREDERICKS:


REJHRECT EXA1UNATION


Mr Belun, do you know a woman by the name


13 of S:adie lvTcGuire? A I do.


14 Q Did you know her in Chicago? A I did.


15 Q Has she ~,. con..'rlection with :Mrs lfcHanigal, artie Uc-


16 :Manig aI's wife? A What do you mean, in relative?


17 Q yes. A No, not in relative, only as a friend.


18 Q Did sh e com e ou t he re wi th Urs' lIcUanig a1 Ylh en }Trs


19 l1cManig al c a'TIe out here to California? A yes si r.


20 Stayed TIith her all the ttme she -yas out here? A Up


21 to within about ten days, or so. 1Jrs McUaniga1'."lent back;


22 shewent back first, \''lith the two thildren.


23


24


25


26


Wi th th e two children? A yes sir.


You di m' t come out with urs McManigal? A No.


Did you go back '7i th urs HcUanig a1? A I went home


with her, yes.







•
2499


1 Q, What v~s Mrs McGuire doing here?


2 UR ROGERS: We object to that as c aIling for a conclusion.
3 or opinion.


4 1.[R FREDERICY..8: Withdraw the question and ask ita Ii ttle


5 differently. I Vlill cover the matter a littl e differ-


6 ently.


7 Q Vl1ere did }lI'rs :McGuire live, did she live vlith l[rs Hc-


8 1.ranigal? A Sh e Ii ved wi t h Hrs McManig ale


9 Q, Where did you live?· A My room'tJaS do\'m on Third


10 street up until after nrs McUanigal·7.ent to the hospital,


11 and then I went up there to stay with the children.


26
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Q Yes, and all the time Mrs. McManigal and Mrs. McGuire


vvas her e they 1 i ved together? A Yes, sir.


Q .And you didn't live with her? A Not until after Mrs.


McManigal went to the hospital, then 1 went up to stay


wi th the children.


Q, Mrs. McGuire lives in Chicago? A Yes, sir.


Q And is back there now? ~ Back there now.


Q Do you know what Mrs. Guire was out here for?


MR. APPEL. Wait a minute, that is calling for an opinion


or conclusion of the witness, incompetent, irrelevant and


i mmater ial •


THE COURT. Objection sustained.


MR. FREDERICKS. 1 am asking him if he knows.~~, D~OW


MR. DARROW. HO'.\I could he know except by hearsay and your


MR. FREDERICKS. Q Do you know who paid Mrs. McBuire's


expenses out here?


MR. DAnROW. 1 object to that unless he knows.


A S~e had money--


THE COURT" Objection sustained.


~~. FREDERICKS· Q Do you know whether Nrs Mc~~nigal had


already talked to Mr. Darrow before you met Nir. Darrow?


MR. DARROW 1 object to that question.


:MR • APPF.L· That is calling for 'a mere opinion or guess,


lar gely, on tre par t of th e wi tness, he couldn't know


the fact except what-somebody else told him, because he


stated already he was present at the first interview wi


Honor, it is not redirect.15
1
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1 Mr, Darrow.


2 THE COURT. Let me have that question again.


3 (Question read.)


4 THE COL~T' Objection sustained.


5 A Shall 1 ana wer?


6 MR. FREDERICKS. No, you don't answer that. That is all.


7


8


9 RECROSS-EXAMINATION.


10 I Wi. DARROW. Q You lived very close to Mrs. McGuire and


11 I Mrs. McManigal when you were upon Third street? A Did 1


I12· li~e pretty close to them?


AYou had some trouble wi th them YOU,15elf?


Q Yes. A Only a few blocks, yes.


Q Yeu were up there every day? A More or less, yes.


Q Lookir:.g after the children? A Yes,


Q Keeping out detectives? A No, 1 wasn't keeping out


trouble 1 had was picking up the children after


detectives.


A Well, they c arne along behind us.


Q You were watching them? A No, 1 was not a watchman,


Q You saw them, didn't you? A Why, 1 saw--who?


Q The detectives surrounding the house and following the


autobobile and fol~owing them around? A yes, those Dien


rode around behind us, yes.


Q And. ¥ou had an al terca tion wi th one of them one night


when they ran over Mrs. McManigal's child, didn't you?
24
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1 fell out.


250~


2 Q You swore at them considerably'? A Yes, 1 would


3 swear at anybody.
them


1 mean, at them? A Yes, 1 can't tell/men.4'


5


Q


Q Are you especially fond of them now'? A 1 canttl~wear


6 those men were. Burns detectives or any detectives, 1 can't


7 swear they wer e any detectives.
~~"


8 Q Mr. Behm, youwer e here day after oo.y and saw them


9 following Mrs. McManigal? A Yes.


10 MR • FORD· Jus t a mane nt--


11 I
12 I


13


MR. DARROW. Q Day after day, allover 6hicago?


MR. FORD. We object to that on the ground it is not


recross-examination.


14 MR. DARROW. Allover Los Angeles, 1 mean.


15 MR • FORD' We object to that on the ground it is argumen-


recross,-e xamina tion.


it is not recross-examination; that it is calling for


tative, calls for a conclusion of the witness and is not


Just a moment--we object to that onthe groundMR • FORD


and they had guards in their rooms, detectives on every


side of it and onthe street corners, you saw them


every place around this town, both on foot and automobile,


didn't you?


MR. DARROW. They were asking what he was doing here.


THE COURT. Objection overruled."


MR. DARPOW' Q You were here day after day in Los Angeles
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,
1 want to call your Honor's attention to the redirect ex-


conclusion of the wi tness as to whether or not these people


whon:. he assumes exist around there were detectives, and


1


2


3


4 amina tion _ The redirect examination concerned a lady


5 named Sadie McGuire, 1 think that was all, and her missi on .


i) out here. Counsel row is going into an entirely different


7 sUbject.


8 T'F'E COURT· The question of where Mrs _ McGuire resided,


9 and wher e this witness did--


10 MR _ FORD- That is true, he says he resided two or three


detective ran over a child, 1 think they made a bald


statement they ran over the child.


11 I
12


13


blocks away. NoW, because they allege that the Burns


14 THE COURT· 1 think the objection on the grour-d it calls


15 for a conclusion is good_
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16pl MR. APPEL. Now, he is as king whether or not he saw


2 these people which we assune and which we ask the


3


4'


5


.()


7


witness to assume, that they were fo}lowing her, and when


we can say that they were following her and standing on


the corners we ni 11 allow the jury to determine, or any


person,'; of re"asonable intelligence determine whether they


are detectives or not.


8 THE COURT. The question aSSUIT.es a fact not in evidence.


9 MR. DARHOW. 1 will fix that, your Honor. Let the question


be withdrawn."


cross-examination, whether he saw men or not, it is imma-


THE COURT. All right.


MR • DARROW. Q You knew that day after day men were stand-


ing at various street corners and watching that house,


didn't you, and you saw it?


MR. FORD. We object to that on the ground it is not re-


Suppose he did seeter ial, irrelevant and incompetent.


10 I


111
12 i


131
141
15 I
16


17


18 detectives, suppose he did not, in either event what does


19 that establish about Sadie McGmire or her business? What


20


21


22


23


24


25


26


possible relevancy can it have to the answer of the I
I


wi tness that Sadie McGuire came out here wi th Mrs. McManiga~


and took care of her and her children until she went to the I
hospital and then the witness moved to her house and stayed I. I
wi th th~ children. That is what he testified to on re- I
direct examination. What possible relevancy has it as I
to whether he waw detectives in the neighborhood, on tha







1 point?


2 THE COURT. Objection overruled.


3 MR • DARROW. Q Answer the ques tion. A Now, 1 cannot


4'


5


4J


7


8
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10
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12
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14 I
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turn around here and swear those men were detectives or


not.


MR. ROGERS· pead the ques tion •


(Question read.)
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1 MR DARROW: I said, did you see


2 MR ROGERS: Read the question.


3 MR DARROW: Now, listen to the question. (Last question


,4 read by the reporter.)


5 THE COU"Err: That was the question that was obj ected to.


·6 1ffi FREDERICKS: And the obj ec tion was overruled.


7 A Well, I was only told them was detectives. I had


8 nothing to show me t hat they was.


9 1m DARROW: C~Jl·t you answer my question. Did you see


10 th e men? A I sa'll the men st anding around on different


11 co TIlers ) yes.


12 Q What -- Watchihg them and the house? A I can't s,*"


13 they was watching them and the house.


14 Q Do you mean to s ~ you don' t know 'vhethe r th EV v,ere


15 watchinG them and the house; is that your ahswer?


16 UR FREDERICKS: Obj ec t en to coos irrel evant and iwnat erial.


17 I think I understand the situation, and the redirect exam~


18 ination of ur Bellm was justified by the inference of


19 counsel in his cross-exa~ination that Mr Behm ~as brought.


20 out h ere to nurse .. and look out for Hrs HcHanie al bec ause


21 she v.as sick. I then went into the fact and shOYled by


22 this '.vi tness tha t Urs Hcnuir~·.·,-..as brought out here and
.;


23 yas yli th Urs J~cUanigal .~q.l th at time, but presumably taking


24 care of her. Carne Yfi th her on another train, didn' t come


25 ,vi th this man, amkl therefore the inferenc e that she had


26 been brougllt out here to care for l)frs JJcl!anigal vIas
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UR APFEL: We v;ant to show the situation of Mrs NrcUani-


THE COURT: I think I understand the situation.


number of Hrs HcGuires th ere.


I don1t know,


. If four or five o~ ten people were there


the conduct of Fsons ap~rent, if not real


fore that situation arose.


theory tl'1t this man's presence VIas necessary out here


because there were detectives arou,wcffi. bothering l,frs 1A:cllfani-.


UR FREDERICKS: But this man was brou..ght from Chic ago be-


tenabl e. Now, counsel mndeavoe(ir to combat that with the
\


Y~re surrounding her,<, and they had a right to have Mrs


HcGuire there \7i th her; t~l.ey hf.d a right to h are any


i!lR AP:rIDJ: Th e verJ theory of


in attendance upon :Mrs :McManigal, that was justified by


gal. Now, that position is untenable, because it could


not have been knovm in Chicago at the time that he was


gal here --


being watched by detectives or not is not material.


UR APIEL: Now, your Honor, that is not the proposition.


We migh t argue --


THE COURP: That is the theory upon which I am allowing -


III FREDERICKS: How does it become material?


1JR APPEL


brought out here, or 71hether out here that there was


going to be any detectives out here looking after 1A:rs


McManigal, therefore we maintain, that the examination


of the vlitn €ss in regard to '<[hether Mrs McManigal was


25
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1 THE COURT: I am admitting this eiidenc e on the theory


2 it meets the evidence brou.o;ht out on redirect.


3 1vffi FO RD : As \'J6 underst and th e si tuation i f th e court


4 please, that is immaterial at the IF esent time. The


5 ultimate fact tl1at it is material is what was the purpose


G for vJ'hich this Yfitness was brought out here. That is the
"-


7 only thing we are inqui ring into •. We are not inquiring


8 into the ultimate fact, we are trying to arrive at as far


9 as this witness is concerned, is not what lErs lfcManigal


10 was doing, or what Hrs UcGuire was doing, or \vhat Mr


11 Bellm was doing, but v.hat was his obj oct in being dovVIl here.


12 How can the f act he may have seBb. some d etec tives around


13 where he was, wandering, throw ~~y light upon his mission


14 here; the fact is that he was here, and there was some-


15 body else taldng care of nrs MC1<fanigal, brought out for


16 that purpos e.
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l8s1 How can the fact that he may have seen detectives or may


2 have picked up a little girl out of their own automobile


3 when she fell out of their own automobile, how can that


4' throw any light on the si tuation as to the mission of this


5 witness?


6 THE COURT. Tte objection will be overruled. 1 see no


7 occasion to change that rUling.


8 MR. DARROW. Now, what is th e qu es tion?


not cross-examina tion •


ground no foundation laid, time,place and persons present,


MR. FORD' Objected to as calling--objected to onthe


Well, there was autos followingA


A 1 don t t know 3.S they was exactly s t'ationed


(Las t quee tion read by tr.e reporter. )


A 1 can't say that ttey was watching the house.


MR • DARROW. Q Do you know 'Nhe ther ttey followed Mrs ..


McManigal and the children when they went away from the


house?


MR. DARROW. 1 gave him when and where enough. You know


that every time they went out of t1;eir house that they


were followed by these people?


MR. FREDERICKS. What people, your Honor? We object upon


the ground--


MR. DARROW. By people who were stationed arouni the house,


us,


by people.


arourd the bouse.


Q Were they fo]lowing?
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Q Now, ~l.r. Behm, you mean to tell the jury you don f t know


whether those were detectives or not? A 1 ain't got


no reason to 8wear--


•MR. FORD Objected tm as incon~etent, irrelevant and


irnmaterial, calling for a conclusion of the witness.


THE COURT' Objection sustained.


MR 0 DARROW. Sometin;es they would go out in an automobile


and you would go to?


MR • FREDERICKS· Objected to aB incompetent, irrelerant,


and iru,ater ial 0


MR • DARROW. That is the Bame question.


MR • FREDERICKS The court sustained the last objection.


THECOURT· The court has allowed it Bometine go •


MR. DARROW. Sometimes they went out in an automobile


and you went along? A Yes.


Q There was an &ctomobUe stationed upon the corner ready


to follow them wheneverth~ywent, and did follow them


wherever they went? A Yes, but they never m~lested UB.


Q Did they follow them?


MR. FREDERICKS. He has answered it, he said, yes.


MR. DARROW. 1 ask that the last part be stricken out.
•


MR. FREDERICKS Let it be stricken out, we don't care.


THECOUmr' Strike out the answer except yea.


MR • DARFOW If they would turn a corner anywhere~.the one


that followed then turned the corner"/ A Sure.


Q Do you know whwether they were following your automobi
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1 and her t s ?


•2 MR. FORD Objected to ae irrelevant and imrriaterial,


3 the fact is that they followed them. It don't make any


4 I difference ehether this witness krew it or not.


5 THE COURT· Overrul ed •


6 MR • DARPOW' Do you know whether they did? A There was


7 an automobile followed, 1 can t t always say the san e peop1e


8 were in it.
I


9 Q Was there alwa)Gone following? A Yes, there was always


10 one follow ing •


11 Q Ared there was one stationed on the corner ready to go? .


12 A They wouldn t t always be stationed on the :corner •


13 Q Mos t always 7 A They did soretime.


14 Q And you say you didntt know whether that was detecti~ es .


or not'? A 1 can't swear they were.


MR • FOBD Objected to as incompetent, irrelevant and


i mma ter ial •


18


19


20


T mCOURT. Objection sustained.


MR • DARROW That is all, except that 1 don't wan t this


witness togo. 1shan 't keep him here an unreasonable
'"'-


21 1ength of time, perhap s tomorrow 1 can arr ange it, my im-


aftern::·on recess of ten minutes.


(After recess.)


peaching questions, perhaps one or two more.


GentleIten of the jury, remember-


ing the admonition heretofore given you we will take an


THE COURT. All right.
22
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•1 THE COUR" You may proceed.


2 MR. FORD· Mr. Williams, we sent for him.


3 MR. DARROW. What io it, to prove this tranocript?


4 1 MR. FREDER ICKS' Yes.


5 MR. ROGERS. If your Honor please, inthe interest of


& saving time, it is not necessary to call Mr. \'i1liams the


7 shortharrl reporter. The transcript here may be cons:rl.ered


8


9


10


11
I


12 I


to be the longhand extension of the shorthand notes. We


do not raise any objections as to its admissibility, but


: '.J to its competency, relevany or materiality, othwrwise


than the product ion of :l1r. Williams to produce the shorthand


notes.


13 MR. FORD' You waive the objection that the transcript


14 is not the best evidence. Of course, we know that the.


grand jury but reserve your objections to the competency


notes are the best evidence of what was said by the witness,


before the grand jury. Now, you do waive the objection


therein named, given before the grand jury, we admit that.


}/JR • FORD' 1 put it in th is form: You adnli t tha t this is


a correct stat.ement of Mr. Behm's testimony before the


We stipulate this is a correct transcript


that kind of testimony as to wha t he did testify to?


MR • APPEL'


as to its competency upon that ground, and reserve your I


objection up:-:n the other ground as to competency, releVanj


and mater ia1 i ty ?


I
I


of the notes of },tr. Williams of the stestimony of the wi tnesa
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MR • APPEL' We s tipul ate tha t this is a correc t transcr ipt


of the notes taken by Mr. Williams of the notes of th e


wi tness Behm.
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And further s tipul at e t hat the not es taken bYMR FORD:


1fr Williams are a correct account of 'what transpired be


fore the vgrand jury.


UR ROGERS: Stip1.11 ate ]Er Williams vllill so testify.


lrR APPEL: We vall stipulate that he took down correctly


the testimony of 1fr Eehrn and transcribed it correctly.


1m FORD: We will stipulate to that. It has been stipu-


lated that Mr Williams reported the testimony of, George


Eellm taken before the Grand Jury on August 3rd, 191i,


that he took notes of what he testified, in shorthand cor


r ectly, and that th e document heretofore identified as


exhibit 24, People's exhibit 24 for identification, is a


correct transcription of. those notes. With that stipula


tion we will offer the testimony heretofore' identified'as


exhibit number 24 in evidence, as people's exhibit 24.


M"R ROGERS: We merely obj ect upon the ground it is incom


petent, irrelevant and immaterial, and no foundation has


been laid, not taken as part of our objection, there is no


foundation laid, with which we just stipulated to, and


\vaiving th e presenc e of ur Williams on the stand, and not


the best evidence, and in that particular, we waive the


fact that it is a transcription and not the sho rthand


not es.


THE COURI': Obj ection CJl erml ed. It will t-e marked


peonle's 'exhibit in evidence.


UR ROGERS: Exception.
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1 UR FORD: I will read it into th e record. (Reading: )
2 "Thursday, August 3rd, 1911. George Behm,
3 recalled, and examined by Mr FOrd -- 11


4
lrR FORD: Wi th reg ard to that, I want to call Mr Williams


5


~


'BBless I get another stipulation -- unl ess you understood


it oovers all of it.
7


l,m APE: That first part you. introduced there in the af-


1m FORD: I only read this on e but I refer now to peopl e t s


fidavit of Mr -- youremember the foreman of the grand jury;


he was on the8tand, be said that was correct; that was


8


9


10


11


12


what transpired before the grand jury. That is in evidenc e.-


exhibit No.21, which has already been read into the re
13


cord. It is stipulated that the account of the testimony


also.


well as the echibi t?


1ffi APPEL: Testify to vhat? You mean to testify as to th


I underst and th e s tipul etion covers too t asit again.


given beginning "\''1i th th e words, "What is you r name?-


George BehInll
, which has already been read into the record,


it is stipUlated that that which has already been written


is a correct transcript of the notes of Mr Williams and


}!r Williams was p:' esent and took down th e testimony of


Georg e Beron in sho rthand, and di d so correc tly, that "has


already been read into th e record. I don t t v,'aIlt to read


:!JR]) ARROW: You have got that all in already.


UR FORD: Yfe '.vant to call ur Williams to testify to that
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1 matter--


2 lrR FORD: As to th e questions and answers of George


3 Behm contained in People's exhibit No.2l. We intend


4 I to call Mr Williams for that purpose, a~so, but I can


5 return to Hat later, and discuss it with you later.


people's exhibit 24.


(;


7


8


JJR ROGERS:


IJR FORD:


All ri""ht.. 0 .


At"this time we will read this, read from


"Thursday, August 3rd, l~ll."


9 George Belun __ If


10 UR APIE L : J"us t a moment. In conn 00 t ion wi th our s tipu-


11 lation, I suppose it will be stipulated that ~nat you are


12· going to read and what the court has just ruled could be


13 admitted in evidence, the name at' the vfitness there is the


14 s arne witness ",ho was pr esent here upon t he stand and t es-


15 tifi ed a lit tIe whil e ago?


16 MR FORD: yes, we so stipulat e.


17 THE COUP.r: This testimony, I take it, is offered in con-


18 nection wi th the testimony of George Belun.
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:tffi FORD: yes, your Hono r • (Reading: )
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A Yes sir.


dust a mile out o~


neer.


Thursday, August 3, 1911 •


GEORGE BEHM, rec aIled.


Exmnined by ur Ford:


Q. JJTr Beh!"', you have already been sworn? A yes si r.


Q. As a witness. You have been ijlformed of the nature


of the investigation that is being conducted by the grand


jury and informed of your rights, and section 1324, has


been read to you. There are some of these jurors that are


a little hard of hearing, so I will ask you tp speak up so


that they can all hear you, if you please. A All right.


Q. I believe you said that there are no street numbers


in Port~Je, Wisconcin, where you reside? A I just li~e


in the city there.


Q. You have a ranch or farm there?


Q. Hovrfar from the city is that? A


the ci ty.


Q. What kind A I just live on a farm.


Q Out here we are notfa1TIiliar with eastern farms.


It is a fruit farm? A No, .iust a grain farm.


Q How many acres th ere? A 100 acres I have got.


Q Grow Vlneat? A Com.


Q What direction from Porta3e is that? A It is north-


east.


Q Have you any occupation other than tha t off arming~


or had you, back there? A yes sir; I am a locomotive e
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VJhat is your run, I beli eve you call it? A I have a


Q By YJbat railroad? A Chicago, ]\)[ilwaukee & St Paul.


Q. How lone'S have you 'teen employed by them. as an engineer?


A About thirty years, employed by the company.


1


2


3


4


5


Q Employed at that occupation? A yes sir.


plo'~d land is all I have ~ot.


Q. What is your average -- you are not paid a statted


off of that, because it is small. I don't raise much.


salary, but your salary depends upon the run, does it not?


A yes sir.


And from your f arming? A Well, I don't get much


At what place are you staying in Los Angeles?


I';\as staying at 919 West Third street. At the IX" esent


What is your average income frcxn th e railroad? A Aboll


well, v,hat is your aver~e income from the farm?


I couldn't say exactly, .iust outside of the living.


You r ais e aoll your living? A yes si r. Thirty acres


Between Milwaukee and La crosse -- that is in Wiscon-


Just depends on the r~m.


Q.


Q


sin.


Q. Are you still in th eir employ, 0 r h ave you resigned?


A yes sir; I am still in their employ.


passenger nm 'between Ivrilwaukec and La Crosse, but I live


at Portage.


Q.


Q.


A


A


Q


A


o;;p180 a month.
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time I am staying at 1216 West FOurth street.


Is tre t an apartment house there? A yes sir.
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Q \Nhat is the name of it? A I can't call th e name now.


Q That is the Bunner apartments, isn't it? A I think


3 it is. I am not sure.


4 Q That is thesa'lIle apartments, same apartment house,


5 that is occupied by ur EarrimaYl and his family? A I


G don't knOY/.


Job
7 Q You know Hr" Harriman , the attorney? A Oh ye s --


8 Harriman tha t is right.


Q That is the same apartment house he lives in? A Same.


Q Wnen did you come to Cal iforhia, Mr Beron? A Well,


it VI as about fourweeks ago, I should judge.


9


10


11


12 Q Do you remember the exact date you arrived in Cal-


13 ifornia? A No.


14 Q From woo t plac e di d you c arne to Califo mia? A From


15 What plac e? fA yes. A I ca~e from Portege.


16 Q Well, you came direct from Portege, or did you stop


17 in Chicago? A No, I came direct.


18 Q Direct from Portage to Los .Angel es? A yes.


19 Q Do you knO"i7 Artie E. ],[clranigal? A yes sir.


20 Q What relatioj!, if any, are you to V"r YifcUanigal? A He


21 is my nephew.


22 Q A sister's son? A Yes sir.


23 Q When did you last seeHr ][cl![anigal before coming to


24 Los Angeles? A I saw him last May.


In Chic~o.25 Q


26 Q


At vlhat place? A


At his home in Chic a:30? A Yes sir.
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Q 414 Sangatl10n street? A Yes sir.


Q lfay, 1911? A This]a st }Jay.


Q I don't want to take any advanta-:se of you, :Mr Behm.


I think that ]Ir McUanigal had been taken to California


in April. A Oh, l.fay -- ex:cuse me, I made a mistake.


D,t was in March.


Q lIarch, 19l1? A Yes sir; this last March.


Q Do you remember what time in l[arch? A ITo, I don't.


Q, V1ho el se was present when you mat him in l~arch at


his home? A Just hi~ fmnily.


Q His wife? A yes sir.


Q Was tl1at in the daytime or night-time? A In the day-


time.


Q HO'\7 long di d you stay th ere at their home that time,


lJ!r Behm? A I stayed t here over night.


Q Was it ne a1' th e beginning of March, or towards the


end of Uarch? A I can't say exactly what time it was in


Harch.


Q I will see if you can fix it by any other event. Do


you l' erilember an explosion taking pI ece at lril"...8ukee,


Wisconsin, about the 16th of }!arch, 1911, reading


about it in the papers? A Well, there ,,",as an e"h.l;)losion


there, but I can't say what time it was.


Q, Well, I only thought perhap~ yon might have read it


in the parers. Do yon remenber ';rhether it


.'
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after tl'.at explosion that you met MrltcManigal at his


that. That don't concern this case) ·to h8\Te 1fcManigal.


1


2


3


home on South Sanga~on street? A I refuse to answer


4' chang e his testimony.


5


(;


7


8


9


10


11


12


13


14


NOYI ,my only obj ec t in asking it, lfr BebIn) is to


fix the date th~t you saw McManigal at his home. I thought


perhaps you had read of this eA-plosiion in the papers) and


you could fix the, date of your ~eeting with McManigan and


his family, etther before or after that date. If there is


any oth er event that you c an remember, why, fix it, for it


is only for the purpose of £ixing the time. A That is


more than I can do.


Q Did anybody else come to the residenc e of lA:r HcUanigal
the time


during that ymu were staying at his house in March? A No...
15 I .I s~r.


I


16 I Q '\That was the purpose of your visit to him at that


I often visited him.


time, Mr Behm? A Well, I can't say that there was


weLL, I had been to see


A A friendly visit.


A


Was it as often as once a year)Well) appr oximately.


Well) I can't say.


How frequently .did you visit him at his residence?


You don't remember any thine that occurr,ed at that time


just a friendly visit.


once a month) or once a week?


him several times.


that would fix it in your memory -- fix the date? A No,


A


Q


Q
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4 Q


5 A


e Q


You h cd knovm ]rcManig <:.1 s inc e hi s boyhood, h ad you not?


yes sir.


Did he ever live with you as e boy?,) A He lived


j


7 \yi th me a ;,'Jhile, yes.


8 Q ~ust tell the jury about that. A He jus~. lived


9 wi th me in Ui lwaukee, th at vIas all.


10 Q How long a...!So? A I should jUdge ,about ten years ago.


n Q About ten years ago'. That is, ten years ~.go since he


12 left your home? A .About ten years ago from now, that he


13 lieved there with me.


14 Q


15 A


16 Q,


How long did he live wi th you then, l±vin(~ there?


I don,t understand that.


HoV! long had he lived vii. th you ar :MilYlaukee? A Oh, I


17 should jUdge about eight month s.


18 Q Had he ever lived wi th you prio r to the t tim e? A 'Be-


19 fo re that?
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Q yes. A Well, no, not v.do th me.


Q With whom had he lived before coming to' live \'.'i th you?,
A Well he lived in the ee.st.,
Q You mean in Ohio? A yes.


Q Did you live near hO ? A In Obio?1In .


Q, yes. A No.


Q Y.'hen did you first meet ort i e llfclJianig al ? How old
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he v",hEn you first met him? A When I first met him was


at his birth.


Q. You were p rewent at the time he VIas born? A He


v~s a baby a couple of hours old.


Q ~~ere was that? A In Ohio.


Q Did you live in Ohio at that time yourself?


A I did whEn I Yvas' a loy.


Q, At the time '[men UcManigQ~ if/as born? A I lived in


Ohio.


Q Were you a nei~hbor of his f~ily at the time? A He


was born at the house where our family was.


Q How long a time did he continue to stay Ylith you


after his virth, you end your family? A I left there a


number of years -- a short time after he was born.


Q A short time you merna year or it may mean a week.


A I should jradg e he was about s even years old when I left


home.


Q You didntt see him again, that is, to live with him,


or to have him (b.:fure wi th you, until he lived with you in


IHlvlaukee? A Oh, I visited back and forth, to home and


back.


Q How frequently di d you visit back snd fo rth? A Every


three or four years.


Q How old ~as he when he lived with you in 'Milwaukee?


A ?Jell, he could not reve been more than twenty.,


Q The relations between you and Hclfanig EJ.\'\ere always
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1 very friendly, were they not, up until this year? A
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With


2


3


4


who?
E.


Q With Ortie~McManigal and yourself -- they ~~re always


very friendly? A Oh, yes.


5 Q The reporter can't ~et your nod in the record; you


6 will have to say either yes or no. A All right.


7 Q,


8 Q


What is your' answer? A yes.


He had alw"I~Ys had a very' high opinion or you" and you


9 always had a very high opinion of him?' A Yes sir.


Q Never had any trOUble of any kind? A No sir.


Q No disag reement from the conduct of Ur McUanig al


during th e time you lmew him? A 1{0 sir.


10


11


12


13 Q, Nothing you obs erved about him that you wanted to


14 criticize? A No sir.


you knew him, as far as you lmOw -- v.hat was his business?


Mr Behm, and if you will just try to speak loud enough,


so that they can h ear you. A All right.


15


16


17


18


19


Q


Q


Some of these jurors are pretty hard of hearing,


"VIp.at occupation ....vas McManigal engaged in at the time


20 A Wlla t do you mean from boyho od?


than labor. He worked at all kinds 0 f work.


coul ch't say.


ironworker, or had eny opportunity to observe his busines


21
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Q,


Q


Q,


During all the time you lmew him. A Well, no more


HoW long had he been a structural ironworker? A I


Had you lmown hmm during the time he Vias a structural
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or th e conduc t of his busin ess?


A Ho more than just he told me he was a stroctural


ironworker, is all I know.


Q You didn't know anything about his ability to perform


his wo rk, 0 r what kind of work he was doing? A No.


Q Do yiu remember meeting 1vfr lfcManigal at Bloomfield,


Ohio, ~t the fim e of th e death of some relative?


A I refuse to answer that question. It don It coon: ern the


case.


Q Just for the purpose of fixing th e time, Mr Behm. I


~ull withdraw that question. You had a relative that


died at Bloomfield, Ohio, did you not? A I had several


that died there, yes.


Q When did you first 1 earn t he.t Ortie E. :McManigal had


been arrested, Mr Behm? A Well, I can't say just when


it was.


Q How did you learn it? A Only in the newspapers.


Q What, if anything, did you do \IDen you learned that


he had been arrest ed? 'A I don't know as I don e anything.


Q Were you consulted by any other person after that ih


reference to his errest, or advised by any other person of


his arrest, other than the newspapers? A I don't know


as I was.


Q Did you rec eive any communic etion from Mrs 11[CHanig al


in reference t9 his arrest? A Well, I only "'Bnt down to


see her at Chic ego. That is once I went down there.
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Q You went dov.n, to see Mrs McUanigal shortly e.fter the


arrest of Mr Mcl,[anigal? A YeS.


Q Had you talked vlith any other person in reference to


your going dovID? A No.


Q You had not received any communication from any


other person? A No.


Q Nor from Urs lJcManigal herself? A No.


Q, You went dovvn 0 f your own volition? A The first time


I went to see her, I di d.


Q The first time after the arrest of McManigal that


you v,ent dOYJl1 to see Mrs lifcUanig aI, you went 0 f your own


volition? A yes.


Q Now, when was that, lifr Behm? A Well, I can't exac tly


say just exactly when it was.


Q Well, about how long after you had learned of his arrest


from the newspap ers? A It must have been some time in


April, e.s near e.s I can remw.ber.


Q I think the first newspaper GCco1.mts, 1fr Bebm,


were on April 23rd of this year, 1911. Now, how long after


that do you think it was before you7.ent down to Hrs HcUah


igal's house? A It must have been some time in M~, then.


It must have been some time in 1,!a.Y, then, because I know it


was quite a While before I went do'vn there.


Q It was more than a week after th e news had become pUb-


lished? A yes sir.


Q, Do you think it \'las more the.n twov:eeks? A It must
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that time.


A Hold on. I don't understand that question.


have been about two weeks that I went down there.


What kind of a message? A .rust a telegraph'message


It was in response to a tel e:sram from Hrs lrcHanigal?


So tha t the first tLrn e after UcManig aI's arrest


How long after the receipt of that tele~ram was it


Youwere in Portage at the time you received that tele-


I so unde rstood you, but I \mnt to know. That


tres-. I said so befo reo


The second visit was two\".€eks after his arrest? A Abou


, ?You had g ane dO\"JIl before you received that telegram.


Q


Q


Q


Q


(Last question read by the reporter.)


then, that you went dovm to M~s McManigal's house, v~s in


Q


A


Q


response to a telegram from her? A Not the first time,no.


Meanwhile you had received no Ie tters whatever from


to cane to ChicC\go.


Q


graph message? A yes.


before you vrent to Chic<,€o? A I think it ....vas the nfJ'At dr.y


Mrs McManiga1? A Not from urs 1,rcManigal, no sir.


Q Or from Orti e E. lv.lcHanig al? A No.


Q Or from any oth er person in referenc e to McManig aI's


arrest? A v.Jhy, I got a messag e from l'lr s !JlclTanigal, that


was all, t.o come to Chicago.


Q


was the ooc ond vi sit, then? A yes sir.
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:MR FORD: I will withdraw the question, to make this cl ear.


I understand from you that you made a visit to Mrs McMani


gal in response to a telegram, and that that visit was


a bout tyro weeks after th e 23rd of April, '.vhen the news of


McManigal,s arrest had become public; is that correct?


A Well, it vvas about twovveeks after I had been down there


the first time, as n Ear as I can remEmber.


Q Now, the first trip you made dovm there was the on e


that you made 0 f your own initiative?


A yes.


Q And the first trip that you made -- between the


time you made your first trip and the time that t;Yie ne\yS


had become public of UcManigal's arrest, you had received


no communications from anybody in reference to McManigal's


·arrest? A I can't get too t question clear.


Q I am trying, Mr Belun, to fix the date of your first


visit after If.:cHanigal's arrest. A I couldn't tell you no


certain date, because I didn't keep no track of any-


thing like that. I just went when I had a chance.


Q Have you th e telegram which you rec eived from lrrs ]Jc-


Manigal? I don't want to see it; I just simply want


to refresh your memory. A I don,t know 'whether it is at


home or not. It ain't with me.


Q Was there anything else in that telegrem except the


words to came to Chicego? A No.


Q Now, you have testified that at the time you made you


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


·19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2527


first visit, up to that time you had received no cornmuni


c atiol1s from anybody? A No.


Q How long did you stay there on your first visit? A JUS


a few hours.


Q Was it in the daytime or night-time? A Daytime.


Q Whom did you neet there on th e firs t visit? A Just


her and the family.


Q The children were ther e, I II' esume? A yes sir.


Q Were there any other persons present? A No sir.


Q Any other persons come there while you were there?


A No.


Q Di d you me et Mrs Sadi e Megni De th ere at t hat time?


A l{o.


Q Do you know Urs Haguire? A I do.


Q Had you met her previous to tha t time? A yes. Early


last spring I met her there.


Q Well, this trip, this first trip that you made, ,vas at


the latter end of April, ,~s it? A It YI~s later than that,


when I come to figure up the time, \'\hat I seen in the paper


about the case.


Q What other p:l rsons did you meet in Chic ~o? We will


say this was about the 1st of Uay, th;is first visit, wi thin


a few days one We::! or the 0 ther -- is that correct?


A How is that?


Q I say, this first visit was within


sst of Hay? A. The first visit, yes.
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1 Q, On that first visit did you meet any other persons in


2 Chice.go conne cted vlith this matter in any way? A What


3 do you mean -- wi th her?


4 Q, Well) either at her house 0 r any other pI ~e. A Not


the first visi t t I didn't meet anybody.


residenc e? A Th e first time t I did not.


at that time in reference to the arrest of MtllcManigal?


5


6
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A


Q


Q


How long didyou stay in Chic8.c.<S0 on that first visit?


~ust a few hours.


YouVisnt to no other plree in Chicago EOCcept :Mc:Manigal's


'V1hat conv ersation did you have with lIrs 1KcHanigal


12 A I refuse to make any statement about that. I~:t don't


Did you at that time discuss the question of Whether


have anything to do wi th the case, in regard to UcManigal


changing his testimony.


Q . Did you at that time discuss the question of coming


to Chicago? A Not the first time.


I
I


sir.


Did Mrs l1c}:anigal at that time tell you she had seen


1


Did Urs lfc:Hanigal at that time tell you ';lha t her


Was th ere anything s ai d at that conversation about an


!'To si r.


Q


or not HcManigal had confessed to anything whatever?


husband proposeed to do? A No sir.


husband's attitude was in re~ord to the case? A No


Q, Did urs McManigal at that time tell you vlhat her


all~ed confession of Ortie E. llcHanige.l? A No sir.
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husband before he Ie ft Chicago, out v:here he had been de


tained before being taken away? A Ask that egain.


Q Let me change it in this way: Did Mrs McManigal


tell you at that time that she had been to see Mr>lifcManigal


where he was confined immediately prior to his leaving


Chicago for Los Angeles? A I don't rem~1ber.


Q She told you nothing at that time in reference to


tmy conversation sh e had with Ur McUanig al? A No, she


didn't tell me.


Q You did not discuss the question then of Uclfanigal's


r elation to the case at all, at your first visit?


A No sir.


Q Didn't discuss my all~ed confession that he had made?


A :No.


Q Didn't discuss his attitude towards the case in any


Yay, shape or form? A No.


Q Didn't discuss his mental condition at that time?


A Uo.


Q Nothing was saidDabout that at all? A No sir.


Q I em not seeking tog 0 into th e conversation, if you


will just tell me generadly What the conversation was about;


I mean, what sU;bject, without telling me thedetails.


It may save any further inquiry. You have already staten


you did not v/ish to tell me what the conversation 'lIas. If


you tell me what it was about, perhaps I vlon't be intel'


eBted any\1ay -- about the SUbject generally. Do I make
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nuself clear to you? A I don't understand how that comes


out.


Q Without telling me what was actually said and done


at the conversation, can you tell me what it was about in


general terms? 'IJihat was th e sUbj ect of your conversa


tion? A I refuse to answer that, because it don't con


cem the case of Uc1,Tanigal giving his testimony.


Q Mr Behm, I have asked you a number of different sub


jects already that you might have been talking about, and


you said you were not talking ebout them. now, it may be


that I would not be interested in that first conversa-


tion at all, if you vrill just tell me the general sUbject,


wj.thout going into details. A Well, all I ever remember


of speaking to her anything at that time, \78S her future.


Q It was about general family affairs not connected


wi th the case -- is that the idea? A yes. I wanted her


to come home to my plac e.


Q And her future. By her future, you mean merely her


future living, vdthout reference to her ~uture conduct


in reference to the case? Well, I will get it in another


form. You did not e.t that time discuss her future con


duct in reference to any cases that were pendip~ in Cal


ifornia? A No.


Q The only things you talked ~bout were her future


living, taking c are of her and her chil dren? A yes


that was it.
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Q .And discussing what arrcngements you p3 rsonally would


make in reference to that matter; is that the idea?


A yes sir.


Q And that was the only sUbj ect of your conversation at


that time? A yes sir.


Q At that time had Hrs HcHanigal told you e.nything about


l' ec eiving any income from either ur Ihrns, J'. J'. McNamara,


or any other pe rsons? A No sir.


Q She had made no statements to the effect that she


'\ivould r,eceive any money from any person? A No sir.


Q She had not told you at that time that she eh.'"})ected


any income from J'. J. McNamara or any persons connected


~~th the defense? A Well, I refuse to answer that


~estiori. It don't concern the ease.


Q Well, I don't vJant to have any disagreement if I can


avoid it, Mr Behm. I will put the question in this form:


l'rothing was said about any testimony she v.ould give one


way or the other, 8t that time, at your first conver


sation? A not that I c en remember <:bout.


Q And nothing was said about her receiving any income


from any persons w'hatever, or any moneys fram any persons


\matever? A No.


Q And in discussing \mat errangements you would make


for the future, those arr~ngements VI ere confined mere~


to ,,'hat you yourself would be able to do for her out of


your ovm ~sonal means? A That was all.







2532


1 Q You di d not at that time discuss th e possibiluty 0 f
.


2 your securing money frcm any other persons, other than your-


3 s elf? A No sir.


4 Q So that the conversation did not cover any subj ects


5 other than what you have indicated to this grand jury?


6 A


7 Q.


In regards to her -- yes. J"ust in. regard. to her.


Or \'lith regards to 1Jc1J:an~al; did. you discuss Ortie E.


8 HcUanigal's future at that time? A I refuse to ·answer


9 that; because I don't understand the question.


10 Q. Well, if you don't und.erstand. it is only necessary


11 to say that you don,t understand, and I will try to re


12 frame it. Did you talk about Ortie E. Mclranigal, what he


13 was going to do out here, or what would become of him?


14 A I don't know as WR I did.


15 Q. Did you at that time, either you or she, talk about


16 vvhat 030uld be done, or '.'.Quld be done, for. or wi thor


17 against Ortie E. 1,{cl.ranigal? A That is a long question.


18 I don't know how to answer it.
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know as we did.


A No, sir.


A Yes, sir •


cas?
I


I
I
I


A Oh, the second


Did you discuss the ques tion I


as to whether or not anything could be done for him, Ortie


E. McManigal? Did you discuss his future? A I don't·


Q l!ow, it was about two weeks--l beg your pardon, did


you come to any definite conclusions at that tirne, "ehat


you would do? A No.


Q About two weeks after that then you received a telegram


frr:-.m Mrs. McManigal telling ycu to come to Chicago 7


Q Well, 1 will split it up.


a connlunication from Mrs. McM anigal, telling you to


Q Had you received any other letters or cOEmunications


from Mrs. McManigal besides that telegram? A No, sir.


Q vad you talked Witt any other persons about the case


meanwhile, or mentioned any other arrangenents With any


other person, either in reference to McManigal himseJf or


Q Was there anything else in thatteJ egram besides that?


Q Did either one of you say anything about his future?


A No.


dome to Chicago, the ·secor~d time?


Mrs. McManigal, Or1n~{ other persons conrB cted With the


A . What do you mean"/ The time 1 got the message, or


after 1 got the message?


Q No, before you get the message. 1 Y"¥ill make myself


clear. At the time you went to Chicago you had received
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1 time 1 came, yes.


2 Q Now, up to the time y~u went ~o Chicago the second


3 tine, had you received any comri:unica tions from any 0 ther


4 I per sons in reference to the rm. tter? A No, srr••


5 Q Had you talked With any persons claiming or pretending


6 to represent the defense in this case before you went to


7 ChjC ago, the second time? A No, sir.•


8 Q You had formed no plans whatever"/ A No, sir.


9 Q uud you up until the time you made your second Usit


10 to Chicago to visit Mrs. McManigal, formed any intentionof


coming to California? A Not up to the second time, no.


Q You had not talked With any person about being a


13 witness in the case yourself at that time? A Ho, sir.


14 Q You had not talked with any person claiming to repre-


15 sent the defense or claiming to represent anybody in tbe


16 case+. A Not up to that time.


17 Q Mrs. McManigal was the only person connected with


18 the case, as far as you know, wi th whom you teJ.ked, up to


the tile you went to Chicago the second time? A Ye8, 8 ir •


Q You had never thought of coming to California up to


the time you went to Chicago tbe second time? A No.


Q l<10W, wben you went to Chicago the second time did


anybody else go with you, :'~r. Eehm? A To Chicago?


Q To visit Mrs McManigal. 1 mecn, any person associated


19


20


21


with you? A No.


Q You went alone? A 1 went alone 0







1 Q Paid your own far e on both of these occasionsr, 1


2 presume? A 1 have. transportation.


3 Q Received no corr.pensation from anybody for either one


4 I <f those ViSl te? A No, sir.


5 Q No\'), when you got to Chi cago the s econ d time, you went


6 to Mrs. McManigal's house direct, did you? A Yes, sir.


7 Q Whom did you meet there the second time 7 A lOLly met


8 :Mrs •.McManigal there.


9 Q Did not meet Mrs. MagUire there on that occasion?


10 A No, sir; not that time.


11 Q Did you meet any other persons there at all besides


12 ~lrs. McManigal? A His father came there. ;,1r. McM anigal' s


Q What is his name 7 A James Me Manigal •


Q Wbere does he live? A He lives at Tiffin, Ohio


Q You got ther e befor e he did? A We] 1, 1 was at the


13 father came there wrile 1 was there.


14


15


16
17 please before he callie there.


18 Q You left Mrs. McManigal's house before he came to the


19 house? A 1 was there before he came.


20 Q How long did you say there at the house wi th Mrs.


21 McManigal an d Mr. McManigal t s father, James McManigal?


couple of hours •. About an hour, 1 should say.


Q Did you n:eet any other person at the house besides


James McManigal and Mrs. McManigal? A No, sir.
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A Not very long.


Q Well, fifteen minutes, or half an hour? A Oh, a
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Q Where did you go after leaving the house? A We went


ou t to 1vir. Darrow t s pI ace.


Q To his, office or residence? A To his residence.
in


Q At what time was that? A You mean/the day?


Q Yes. A Well, it was inthe forenoon.


Q At whose suggestion did you go to Mr Darrow's house?


Who proposed going there? A 1 don t t know as anybody only


except her.


Q Mrs. McManigal? A Yes.


Q What other ma. tters did you discuss at the house before


go ing to 111r. Darr ow t shouse? A Noth ing par ticular •


Q What was the object of going to Mr. Darrow's house?


A Well, she just asked me to go there wi th her, that was


all.


Q Did she tell you at that time why she was going to


Mr. Darr ow t s hous e? A No t that 1 r emen,ber •
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Q Did she tell you at that time anything about Ortie E.


McManigal's alleged confession? A No.


Q Did you discuss the all eged confess ion a tall? A No.


Q Did youdiscusB his alleged mental condi tion at that i
I
I


time? A 1 refuse to answer that question, because it I
\ I


has nothing \to do with the case in regard to his testimOny.j
I


Q Did youdiscusB the quee-tion of giving testimony 'tV i th I


regard to his mental condition at that time? A 1 refuse


to answer that quee tion, becaus e it has no thing to con


cern With the case, of his testimony.
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1 Q Did you discuss the question of getting McManigal


2 to withdraw any alleged confession he might have given?


3 A 1 refuse to answer the question, because it has noth


4 I ing to do with the case in regard to histestimony.


5 Q The section, Mr. Behm, which this grand jury is inves-


7


8


9


10


11 I
12


13


tigating now is this, as to whether certain p3rsons, or


any of them had ibeen or were gUilty of, or chargeable of,


or ch~ble by indictment inthe Superior Court, ~nd so


forth, with the crime of giving, or offering, or promising


to give, to any witneess, or person about to be called as


a witness, any bribe, upon any understanding or agree


ment that the testimony of such witness shall be thereby


influenced, or who attempts by any other means fraudulent-


1411Y to induce any person to give false or withhold true


15 r testimony, is a felony. This inqUiry is to find out
I


16 I whether or not any persons were engaged, ei ther singly


17 I of in conspiracy with oters, to get any wi tnesses, includ-


Q Putting it in ordinary language, did yeu discuss the


ing Ortie E. McManigal, to withhold true testimc-ny or to


give false testirr;ony. Now, bearing that in mind, so that


the materiality of it may appear to you-dO )'ou wish to


see the affidavi t containing tha t part? A No. 1 think


understand the question.A 1 don t tfession 7


you have got it there.


Q Bearing that in mind, 1 now ask,You, did youdiscuss


the question of getting Or tie E. McManigal to change any


confession that he might have made, or to withdraw his con-
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1 question of getting.Mr. MCMani~al to go back on any alleged


2 confession he had made to' one Burns? A No, sir; 1 did


3


4\
5


not.


Q You knew at that tin;e that it was rumored that Ortie


E _ McManigal had made a conf ess ion to one W• J. Burns 1


& A 1 didn't know anything about it until 1 saw it in the


7 paper •


8 Q You had sem some statements to that effect in Ue.


9 papers, h ad you not? A Not as 1 remember of.


10 Q Did you discuss the question with Mrs. McManigal at


11 the house, in reference to Ortie McM~nigal having made a


12 confession or alleged confession 1 A No, sir,


15


16


17


18


19


20


21


22


23


24


25


26 !


Q You did not discuss the question of getting him to


change any allege:tl1 confession? A No, sir.


Q Or to go back on any alleged confession? A No, sir.


Q You did no't discuss that question at all, ll:. Behm~


A No, sir.


Q Did youdiscuss M::Manigal at all at the house? A How


do you me'an 1 McManigal or Mrs. McManigal?


Q No--Ortie McManigal. A At the house?


Q Yes, A No, sir •


Q Did you talk about hinl at all? A No, sir.
OJ


Q You didn't ask abou t McManigal, or anything that


McManigal had said or done, while you wer e at the house


on this second visi t? A No, B ir •


Q You indicate to the ~ury generally what you did talk


about, other than going to :,1r. Darrow's house. A 1







1 refuse to answer that quee tion. It don't concern the


2 case of his tes t imony •


3 Q Well, perhaps it don't, Mr. Behm. If it don't, we


4 are not interested in it. Was it about family affairs


5 again? 1 don't care to go into it if it was not connected


~ with the .case, myself. 1 don't know whether it was or not -


7 you say it was not. Now, if you can say it was not,


8 we will abandon it.if you Will tell us generally what the


9 subject of the conversation was, without going into


10 the details of it. A Well, it was nothing concerning


11 the :cas e, tha t 1 know of.


12 Q Was theoonversation confined to Mrs Mc&anigal's future,
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and her children's future? A 1 don't understand that.


Q Did youdiscuss at the ho~the question of Mrs. McManigal


or yours~lf being a witness in the case? A No, sir


Q Did you discuss the case at all? A No, sir.


Q Did youdiscuss the question as to whether McManigal


himself, Ortie E. McManigal, would be a witness inthe


case? A No.


Q Did you discuss at the hous e anything that would be


done in case McManigal1'as a witness? A No, sir.


Q Did you at that time knon anything abolt any visi t


Mrs. McManigal had made to her husband while hI,! was in


Chicago inthe custody of Burns and his detectives? A No.
.


Q She had never up to that time told you anything about


that? A No, air.
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Q W1:at is the answer? A No, sir.


Q Did she tell you why she wanted to go to Mr. Darrow te


hous e? A Not in particular.


Q Well, die she tell you anything in general? A No.


Q tidntt tell you ar.ything other than 61:e was gOing


there? A No. 1 went with her--that was all.


Q Did she tell you ~rrowwanted to see you? A Yes, sir.


Q Did James McManigal also go, the father of Ortie


McManigal? A Yes, sir.


Q Did she tell him that Darrow wanted to see him also?


A 1 believe she did.


Q NO\Ol, when you went to ~,lr. +{arrow's house whom did


you meet at Mr. Darrow's house? A 1 met Mr., Darrow.


Q Any other persons? A Some s tr angers intte house; .


1 don, t know who they were.


Q There were other persons there at the conversation


that occurred 7 A Uot with us.


Q Did Mr. Darrow talk to you and Mrs. McManigal ani


James McMamigal all together, in tr.e presence of each


other, or did he take you ani talk to you separately?


A No, we talked in the reom.


Q All together? A yes, sir.


Q Before you VlTent to :r.r. narrow's house, or vhile you


were at :.ir. narrow's house, was anythir.g said at that time


about your coming to Cal ifornia as a Vi i tness? A Not . as


1 remember of.
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1 Q The question of YOl.r being a witness was not dis-


2 cussed on that 0 0:::as ion? A No.


3 Q W',S anything said about James McManigal coming to


4 california as a witness? A No.


5 Q Was anything said abou t :'.1"S McManigal coming to


.6 Cal ifornia as a witness? A Not as 1 know of.


7 Q Well, 1 mean in y~)ur presence--you would know, of


8 course, wouldn't you? Nothing was sa:id in your presence,


9 you me an? A No •


10 Q You heard no_thing? A No.


11 Q Did Mrs McManigal tell you at that time that she


12 was go ing to Cal ifornia 7 A yes.


13 Q When did sr.e tell you--at Mr. ~arrow's hOUSe, or at


14 her own house before she went to Mr. Darrow's? A At


15 Mr. narrow's house.


16 Q
. ,


Was there ar-ything said at that time about her


17 seeing her husband and gett ~ng her husband to change his


Q Nothing was said in your presenee about tte purpose


for which she would see him? A No.


Q No arrangerr;ent was made, and no thing was said about


your coming to California to see Ortie E. McManigal?


A 1 was to come with her, that Was all.


alleged conf ess ion? A No, sir.


Q. Or to withdraw his all eged confess ion? A No, sir.


Q Wha.t was her object in coming to California? Did ohe


A No more than to sse him.state it?
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Q To come with Mr 8. McManigal? A Yes.


Q For what purpose? A Any more than to be With her,


on account of her ill heal th •


Q Arrangements made at that time by Mor Darrow, were


there, fef the payment of your expenses? A No, sir.


Q Was there anything said about your expenses? A No,


sir.


Q Did you make any definite agreement at that time as to


what date you were to go to California? A No, 1 don,t


think we did.


Q Were any arrangements made at tta t time by which


you were to see ether persons conrrected With the case


Q Did you expect to pay your own expenses if you came on


that trip? A 1 had to.


Q You expected to pay your own expenses? A Yes.


Q As a matter of fact, however, subsequently other ar


rangements were made by Which your expenses were p3.idi


isn't that the fac t? A Paid by whoill


Q Well}, 1 don't know. A V1hy, no, 1 paid my own.


Q You pan your om expenses? A Yes, sir.


Q Anybody reimburse you for your expenses? A No, sir.


Q Or promise to reimburse you? A No, sir.


Q Did you get tra:Q,spor ta tien froITi the r ailr oad company,


or did you have to pay your fare? A 1 'Paid my own fare.


Q, Row long did you s ta)t at :'Ilr. Darrow's house? A Not very


long.
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Chicago or elsewhere before coming to California? A No,


sir.


Q Were a~y arrangements made as to what persons you were


to IDee t in Cal ifornia? A No th ing mor e than her, that 1


know of.


Q Was anything said about the payment of Mrs. Mctvanigal's


expenses? A No, sir.


Q Th3.t question was not discussed? A No, sir.


Q Did youdiscuss it ycurself with Mrs McManigal? A No,


sir.


Q Was anything said or arranged at that tirre about Mrs


Maguire coming to the Coast? A No.


Q. Mrs Maguire \V,':(S not present at ;,ir. Darrow's house?


A No, sir 0


Q Nor at Mrs McManigal's house. Youdidntt see her in


Chicago at all at that time? A Not at that time.


Q How long did you stay in Chicago on that occasion?


A Just a few hcurs.


Q You went back to 'Por tage? A 1 went back to Milwaukee.


Q When next did you see anyone connected with the case,


and who was it that you saw next, after this second visit?


A 1 don't understand that.


Q ~e have got several of them that you have told us abou~


that were connected with the case, ei ther as witnesses or


attorneys, or otherwise--:.-1r. Darrow, Mrs 1~cManigal, James


McManigal. Now, when was the next time tn::;.t you saw







A No, sir.


No, he did
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anybody connected with the case, and who was it that you


saw? A At the time 1 was in Cticago?


Q yes. 1 mean any otter persons there in Chicago that


day while you were there visiting Mrs McManigal and the
....


people you met at ;,lr. ~arrow' s hous e1 A No t as 1 remembElT


of.


Q You did not see any detectives or lawyers at all?


A 1 met a man by the name of Harrington inthe house, is


all.


Q . At whose house'? A At Mr Darrow '8 house.


Q Did you tave any conversation vVith Mr. Harrington? A No,


sir.


Q lJ'ad Mr. Darrow told you to see Mr. Harr ing ton?


Q Did Mr Darrow tell you who Harr ington was'? A


not, only an attorney--that is all.


Q Now,on that day you saw no other person in Cticago-


1 mean, connected With this case in any way, or connected


wi t '- the McN~lIr.e.ra cases in any way, or the McManigal


cases ir. any way, other than those you h~e tc1d us about?


A Thii t is all 1 remember of; jus t ttos e par ties.


Q Now, when was the next tizre that you a aw anybody con


nected With the case, :':r. Behm? A Not until 1 came hut hem.


Q How long after this second trip to Mrs McManigal's


house, at the time you went to "T. Daarow's house--how long


after that was it before yeu started to California 1 A Well,


it was about a week.
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1 Q About a week afterwards? A yes, sir.


2 Q When did you llieet Mrs McManigal the next time? A 1


3 didn't meet her until 1 got here. She went ahead of me.


4 Q 1 mean, after the second visit to her house, at the


5 time you went to I.ir. Darrow's house--when did you next


'6 see her again--tre same day she started to California?


7 A Wo, 1 d idn' t see her un til 1 got to California.


8 Q Oh, you did not go to California with her? A No,


9 she went ahead of me •


10 Q nON long af ter youv is i ted iVlr. Darro·.ll{ t s house was it before


11 she at~ted to California? A 1 couldn'trsay exactly


12 What duy she din leave there. A couple of days before


1 did, 1 know. -


tr ain to Cal ifornia, did you? A No.


Q VI er e you inforn,ed befor e she went as to the dute she


was going? A No. She wrote a letter back, but 1 did not


get it,


Q She wDote a letter back, but you didn't get it. You


did not know s'oe had gone then until after she had gone?


A Oh, no.And you 1 eft about a w~ek after--


You did not go dovin to see Mrs McManigal off an the


Q


Q


A No.


Q. And you did not--at- the time you left Chicago, left :.~r.


rarrow's house, and left C'r'icago, you did not kno-n definit&


ly what date she was going? A No, 1 did not.


Q Put you did know she was going to California? A
25
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she was go ing, yes.


Q As f·sx as you know, the only purpose for which she


left, was merely to visit her husband? A As far as I know;


Q And as far as you know, tr..erewere no arrangements made


by Mr. Darrow or any persons to pay her expenses to COILe


to California? A No.


Q You did not pay them? A No.


Q, You didn't know anything about her exp enses to Cal i


fornia? A No, 1 donlt.


Q And what she W2.8 going for, otr.er .tl"an to visit her


husband? A That is all.


Q Did :\:r. Darrow discuss wi th her, or any person there at


:i:r. Darrow ' s house discuss with her, what she should say·


to her husband when she got here? A No, sir.


Q Or what she was going to try ·to get him to do here?


A No, sir.


Q Or what she was going to do? A No, sir •


Q Or what she was to testify to? A No, sir.


Q Did not discuss her husband at all? A No, sir.


Q Did not discuss her husbands physical or ~ental condi


tion? A 1 don't know. 1 didn't hear her say anything


abou t that.


Q Did not discuss the question of her getting him to go


back on his confession, or alleged confession? A No.


Q. Did you return to Mrs McManigal's house with her on


Sangamon street after goi:t;l; to ;,~r. Darrow's house? A
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A No.


Q About a week af tar th is conversation at ;Ilr. :carrow's·


A No.


Q As a matter of fact, you expected that sOlIe body would


A That arrangerrents was made out at M.r. Darrow's


A Yes.


forni a?


Q How long did you rem3.in there? A Just a little while.


About fifteen or twenty minutes.


Q Did ahe at that time tell you she w~s going to Cali-


Q When you got back to her house on South Sangamon street,


did you say anything about her expenses? A No.


Q Did sbe tell you anything about having the money to pay


her way? A No, she didn't say.


Q. You didn 1 t ask her whetber she had money to pay her way?


house. They said she was going--that is all 1 knew.


Q, Who sai d she was going? A She said she VIas go ing •


Q Did ;.ir. Darrow ask her to go? A Yes, sir.


Q He said nothing about expenses, one way or the other?


pay her expenses, ~d that it was not necessary to inquire;


is that it? A 'That is the way 1 looked at it.


for California? A About a week •.


Q But you did not hear 3.ny arrangements made? A No, sir.


Q Didn r t sb.e tell you about it? A No, s:ir •


Q Now, you say it was a week after that before you started


house?
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Q Did you see ;!.r. narrow before you came to California?


A No.


Q
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1 Q. Did you see Mr. Barr ing ton again before you came to


2 ("alifornia? A No, sir.


3 Q What persons connected witb the case did you see before


4 you came to California, again? A pow do you mean--after


5 1 left Mr. D:irrOw's residence?


Q, Yes. A 1 didn't see nobody.


7 Q Did see anybody'( A Nc.


8 Q Did you receive any letters or conm.unicaticns from any-


9 body--telegrams, teJephone caiils? A No.


10 Q T'3..lkwith~nybodyatal17 ANa.


11 Q Well, naw, what prompted youto come to California at


12 the tirr;e you did? Why did youcome to California at tbat


13 particular time you did? A 1 wanted to be with her while


14 sbe was here, on account of her being sick and ill.


15 Q You got a letter she had previously addressed to you,


16 did you? A No, 1 did n' t get the letter.


17 Q You said that when she left for California she sent
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you a letter, but you did not receive it? A 1 did not


get that.


Q You never got it? A No.


Q. You have never received that at all? A No.


Q All you know about i tis she told you since she sent


you a letter? A That is all. She said, "1 wrote a let


ter. 1I 1 said, "1 didn't get it."


Q You never have got it? A 1 never have got it.


Q Beofre you started for California you didn't go


Mr. Darrow, ~lr. "tTarr ington, or anybody else -- jus t
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ticke.t and started out? A Yes, tbat is alII done--


bought a ticket and came right straight thru.


Q You got a leave of absence, 1 presume, from the rail


road, did you? A Yes, sir.


Q When did you get that leave of absence--immediately


on your return from Mr. Darrow's house? A Just a few days


after.


Q Did you get a leave of absence before Mrs McManigal


had left? A Well, it was inth2.t same week after 1 had


8 een her. 1 asked for a layfoff.


Q When did you firs t Ie an that Mrs McManigal had star ted


west, and how did you learn that? A Any more than 1


called at her house, and she was not at home. She said she


WCAs going, is all 1 knew. That Sunday we met there to


gether, she said she was going during the week.


Q You called at the house, and learned that she was not


at home. Did anybodv tell you she had gone away? A Any


more than a neighbor there said she had gone to California.


Q Then you went back and got your leave of absence after


tha t? A No, sir •


Q You had got your leave of absence already? Aves, sir.


Q At ~he time you got your leave of absence had you made


any agreeILent wi th anybody to do any work in Cal ifornia?


A No, sir.


Q 't!ad you made any arr angerren ts wi t'l-- respec t to con:pensa


tion, pay for coming to California 7 A No, sir;
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1 Q You since tha t time have made arrangements to be paid


2 for your time and your expenses, bave you not? A Vlbs.t is


3 that?


4 Q Yousince then have been paid for your tin,e and expenses,


5 haven't you? A No, sir.


~ Q Or promises b~ve been rrade to pay you? A No.


7 Q. You expect to be paid, don't you? A No, sir.


8 Q You are here at your own expense? A Yes, sir.


9 Q You have r:o understanding or arrangement of any kind


10 tbat you are to be paid for anythin'g that you can do?
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A No, sir.


Q How long do you expect to remain here? A As quick


as the grand jury is done with me.


Q What is that? A As quick as you people get thru VI i th


me.


Q Then you are to go away, are you? A 1 am going home.


Q Wben~ does your leave of absence expire? A Tbe lath


of this month.


19 Q Now, you never though t of coming to California until


20


21


you had gone to Mr. nary ow , s hous e, and when you w, ent to ","r


rarrow's house, wby you ~id determine to come to California?


22 A Sbe just asked me to come, to be with her here--tbat
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was all. 1 am about 'tbe nearest relati-ge she has got.


Q Are you a ma.rried man, :,ir. Bebm? A yes, sir.


Q V.ave a wife and children living back east? A Yes, sir.


Q Row old are your children? A 1 have got a







1 four years old. My daughter is twenty-two. Another boy


2 four teen.


3 Q They are back eas t? A Yes, air.


4 Q At Portage? A Yes, sir.


5 Q And you came to California at Mr. Darrow's request?


'6 A By her request, really.


7 Q Mrs McManigal's request? Aves.


8 Q But Mrs. McManigal came at Mr. narrow 'sreques.t? . A 1


9 don't know about t lat •


10 Q NOW, did Mrs. McMcilligal say anything about paying you


11 for your expenses herself? A No, sir.


12 'Q Did you discuss Jr. McManigal's case at Mr. Darr'ow ' s


13 house? A No, sir •


14


15


16


17


18


19


20


21


22


23


24


Q Did you discuss the McNamara case at Mr. Darrow's house?


A No, sir. 1 didn't know anything about that case.


Q What did you talk about--jus t about her coming to


("alifornia to see her husband? A Only jus"t to;" come to


California. We was only there a few minutes.


Q Had Mrs McUanigal told you that she had been in confer~


ence with Mr. rarrow and others before that time? A No,


sir.


Q ~ad she told about her seeing any persons other ttan Mr.


rarrow? A No, sir.


Q. Did she tell youabcut see ing Mr. Burns? A 1 don't r emem-


ber.


Q Or about seeing any of the Burns detecti ves? ~ No.
25


26
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1 Q Didn't tell you she had $50 from Me. Burns at one time?


2 A No, sir.


3 Q Or any sum of money? A No, sir.


4 Q Did you pay any par t of her expenses, Mr. Behm? A No,


5 sir •


•6 Q NOW, since coming to Los Angeles you have lived at


7 only two places? A That is all.


8 Q And since coming here, 1 presume you have had con-


9 ferenceswith the attorneys for the defense. Have you


10 had confer ences with any persons otber than Mr. narrow,


11 Mr. Dav is, Mr. Scot t or Mr. Harr iman? A No, sir.


12 Q You have not talked with any other persons about the


13 case except those four? A No, sir.


14 Q nave you met M4 Barrington here? A 1 met him here, yes


15


16


17


18


19


20


21


22


23


24


25


26


sir.


Q Did you talk With him about the case? A No, sir.


Q Or about what you were doing? A No, s:ir •


Q The only persons that you rr:a.de any repor t to then


were the attorneys--:f::. parr irr;an, llir. Darrow, Mr. Scott and


Mr. Davis? A They are the only ones 1 have tal ked to •


Q What is that? A They were the only ones 1 have had


any talk with.


Q You have not talked with any other persons? A No, sir.


Q You don't know tre exact date that you arrived in Los


Angeles? A Why, no, 1 can'~Y. 1 did not put it down.


Q You have seen McManigal since you arrived here?







1


2


3


4


2553
1 have visi ted him a couple of times.


Q Fow frequently llave you visited him?


A Oh, 1 should judg e four times, 1 think.


Q How long after y')ur arr ivalw9.s it, the first time


5 you saw him'? A 1 think it was a couple of days.


Q Who else went with you to the jail'? A 1 went all alone.


Q At whose reques t? A By his request.


Q By whom had that request been conveyed to you'? A From


7


8


9 whom? '" Wr11--
10 Q Well-- A He sent word by the sheriff over to Mr.


11 T\arr ow, th9. t he wan tes to see me.


12 Q He sent word by the sheriff, and from the sheriff to Mr.


13 narrow, that he wanted to aee you? . A Yes, sir.


Mr. Wier -- All right, :Ar. Be:t}m, we will excuse you until


Q 1 twas in response to that rElques t that you wen t to see


A 1


A All right.


A 1 wish you would.


A Yes, sir.him?


Behm.


tV/o 0 1 clock.


Q There are some rratters, if you will be excused until


two 0 'clock.


Q You expect to go east the fOth of this month?


would like t: go home. If 1 don't 1 will have to


telegraph for a longer lay-off.


Q 1 will try to get through with you this afternoon, Mr.
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1 THE COURT: Well, I think we had better convene at


2 9:30 tomorrow morning, and finish up the reading, unless


3 that will greatly inconvenience somebody'-- oh, I find I


.:1 I have another matter at 9 o'clock up here'.


5 UR DARROVT: Icf it woul d not be imprope r to consider it


10


11
I


12 .


13


14


151
161
17


18


19


20


21


22


23


24


25 I


26 I


read, and let the jury read it tonight.


(Discussion. )


THE COU ill': We will adj onrn unt il lOot clock tomo rrovv.


(Jury romonished, recess until 10 o'clock A.Ii[., June


20th, 1912.)
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1 MAY 28, 1912, 10:00 A. M.


2 Defendant in court with counsel.


3 THE COURT. People versus Darrow, Gentlemen, are you ready


4 to proceed.


5 GEORGE N. L 0 C K WOO D,


6 resumed the stand for further direct examination:


7 MR. FREDERICKS. M~ Lockwood, as you went on the stand you


8 aaid you wan ted to correct a statement in your teatimony


9 yes ter<:iay. I don't know, whatever it is.


10 A In regard to the time that 1 came to town on Monday morn


11 ' ing and also in regard to the time Mr. Brown met me and


12 consul ted wi th regard to the case firs t, those two points.


13 Q All right, take them one at a time in order that the jury


14 will understand, take them one at a time, whichever one you


15 Wish to.


16 A On Saturday.


17 Q Saturday, what date?


18 A The 25th. I receiver a verbal communication from the
~~....._o~


19 Distr ict Attorney to come to town as soon as 1 could, and


20 came in and got to Los Angeles abou t 12:00 o'clock, and when


21 I made myself known at the office he told me to come back


22 after 1 had eaten lunch, and I came back at 1 in the after


23 noon, and it was that afternoon that Mr. Brown was firs t in


24 consul tat ion in regard to this case. 1 was mistaken in say-


25 ing it was the firs t time 1 saw the Dietr ict Attorney. Now,


26 in regard to conJing to town on Monday, the 27 th, I have







studied the matter out and from incidents that occurred
.,


atthe time, can locate the time of my arrival in Los Angeles


231 I


wi th one of the Bailiffs that is in this court now.


Q Was that Monday morning or Tuesday morning?


A That was Tuesday morning; a car that got here at half


past eight in the morning instead of later.


Q Now, what you mean, you have been using the word Vonday


morning, what you mean is Tuesday morning th'~8thT


1 came in on the same car that norningalmos t exac tly •


1


2


3


4


5


6


7


8


9


10 A Tuesday morning, the morning of the arrest.


11 Q You have not intended to say anything about Monday morn


12 ing?


A No, sir, only 1 think there is perhaps a chance to correc


do anything eontrary to your sworn duty as a juror in the


event that you were chosen or accepted as one of the jurors


Monday,was to be about 4:00 o'clock in the afternoon.


Q ~. Lockwood, did you at any time during the transaction


and talk you had With Mr. Franklin or with Mr. White, touch


ing th e matters abou t which you tes tif ied, intend or purpose


to receive or accept any money or any other thing from Mr.


Franklin or Mr. White or any other person as a bribe or to


f
t


I
i


i
I,,
!


t


t
!
I


13


14


15


16


17


18


19


20


21


22


there. My appointmen t for telephoning ,to Mro Franklin on


23 in the case of People vs. ~cNamara?


24 A 1 did not.


25 MR. ROGERS. Wait a moment now.


26 A Excuse me.


L --i!JS{U'(lJillmjj;Jlf(LLUZl'Jl'~~LLIl.fiIBAtRtU\i..L..-.-.'!!!t--~







1 MR. ROGERS. I move to strike the answer out until we can (..V(o\


2 interpose an objection •


3
THE COURT. Strike it cut for that purpose.


4 )ffi - ROGERS. Objected to as irrelevan t, incompetent and


5
immaterial, leading and suggestive, and counsel reads from


defenae for his witness, having it "all written out and
17


6 a document and pu'ts the words in the witness 1 mouth.


7 :MR. FREDERICKS· I am reading from a question that I had pre


8 pared in order that I might put it concisely. My own


9 question and my own notes.


10 I MR. ROGERS. Leading and suggestive. Might ask the witnese


11 what he did intend and let the witness tell it and not put


the words in his mouth.
12
13 MR. FREDERICKS. Well, I think there is no vice in the


in a criminal case, of counsel elaborately preparing a


that is just about what


It is the custom possibly of


giving him the words and asking him if


I never have known, if your Honor please,


By getting him ready, sugges ting to him just what


and prepare it in writing.


most of the attorneys that 1 have practiced wi tb •


missed something. That is my universal custOD! in preparing


a long question that 1 wish to cover a great many things


it is.


asking him if that is not the fact;


question, your Honor, in view of the witness' testimony.


VR • FREDERICKS. If counsel has never known of that he has


he wants to prove;


that is not true.


14


16


MR. ROGERS.
15


18


19
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THE COURT. Well, the only question is whether or not
. .


this question is leading. I think it is. Objection sus-


tained.


YR. FREDERICKS. To a certain extent it is leadins, your


Honor, no doubt about that, but a leading question is not


neoessarily objeotionable beoause it is leadi~.


THE COURT. Not necessarily, but at this time it appears


that the Witness ought to be interrogated as to--


)ffi. FREDERICKS. Well, it will take me about an hour to do


it.


THE COURT. 1 am afraid it Will.







I
ete 1 Q Mr Lockwood,during the time that you have discussed


2 here and the transactions and the talk you had with Mr


3 White and Mr Franklin, state what was your purpose?


4 A I--


5 MR APPEL: Waf t a moment.


6 MR ROGERS: Ho objection.


7 4 My idea was that a great crime was being perpetrated


8 1m APPEL: We don't want any speeches here, your lionor.


9 The question is"What was his purpose?" :Now, his reasons for


10 I
11'


121
131
14\


performing that purpose and that motive may be good on the


part of the Witness, but it doesn't call for his reasons


now, what was his purpose.


1m FREDERICKS: I think he is answering it.


Thffi APPEL: His purpose was either to do this, or do that.


15 THE COURT: I will admonish the witness it is his duty to


16 state his purpose clearly and as concisely as he is able to


17 in the manner that will express that purpose.


I will s~, my idea was to prevent What I considered a18 A


19 great crime.


intention to accept and ke ep any 0 f the money that was


offered you and talked about?


:MIt APPEL: Vie ob ject to that on the ground it is leading


20


21


22


23


Q By Mr Fredericks State whether or not it Vi"aS your


24 and suggestive, the asking of the question in view of the


25 ruling of the Court, is error on the part of the DistrictI 26 Iitto rney. and pre j nd1 c1a1 to t he r 19hts of the defendant.


f







ObjectionTHE COURT: Read the question. (Question read)


sustained.


Q By ~r Fredericks -- wr~t was your intention to do with


the money that was of fered you and tal ked about?


evidence.


you' or did you not" •


ME ROGERS: That test of the question has long ago been -


~IE COURT: Applying that test, I think it could be answered


general you 00 u1d get no answer.


yes or no.


lffi l!"REDERICKS:I do not ask that that test be applied; I as


that the question be read.


1m FORD: The question cannot be answered ye s or no, ani.


therefore it cannot be a leading question. He said "Did


llR APPEL: We ob je ct to that as immaterial.


THE COURT: Objection overruled.


MR l[,PEL: We except.


A I intended to turn it over to the District Attorney


1 and we except to the conduct of the District Attorney in


2 disobeying the order of the Court; sUbstantially the same


3 question, wi th less words put to it, to which the objection


4 was sustained by the Court.


5 MRFREDERICKS: The question is not a leading question,


except insofar as all questi. ons are leading quest ions, you


must direct the witness' attention to something you want


the testimony about, otherwise your question will be so


6


7


8


9


10
I


11 I


12


13
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I 17


I 18
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1 QCalling your attention to a portion of your testimony


2 yesterda,y, NIr LoCkwood, back to the time when Ber t Franklin


3 was arrested do\\n on the co rner of Third and Main Street


4 your testimony in regard to that -- you said that a man


5 came across the street there to meet Franklin? A Yes sir.


6 Q Do you recognize that man here in the court room this


7 morning? A Yes sir.


8 Q Who is it? A Clarence Darrow.


9 Q The defendant in this case? A Yes sir.


10 Q You said, calling your attention again to '. your t esti-


Ilmony, that you once lived at 1350 Newton Street in 10s


12 Angeles a year and a half or so before •. Was there any


13 other George N. Lo clmood excep t yourse 1f, ever lived the re


14 to your knowledge? A Not to my knowledge.


15 IvIR APP EL: Wai t a moment,--


171m APPEL: -- please. We object to that as immaterial.


18 THE COURT: Obj ecti on overruled.


MR APPEL: iVe except.
19


!vIR .tU'PEL: I move to strike out the answer of the witness
21


upon the ground it is not responsive to the question.
22


THE COURT: The motion to strike out is denied.
23


f


I
I
f


16 A


20 A


24 Q


Excuse me.


not in my knowled.ge.


By I.ir Fredericks: How long had you lived there prior


to your moving? A Lived I think about five years.
25


26 Q
During that time state whether or not you were







1 George N Lo ckwood that Ii ved there?


2 lJR APPEL: We ~bject to that as immaterial; too remote away


3 beyond the time mentioned in the indictment or in the com


4 mencement of the proceedings resulting in the indictment.


7 A


8


9


10
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24


25


26
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5 THE OOURT: Objection overruled.


6 Ivffi APPEL: We except.


K am the only one that lived thereby that name.







l4R • FREDERICKS. Yes.


and decide for himself.


THE COURT. Yes.


State where and when and under what


Sure, that is the same card.


IS tha t what you call it?


MR. FREDERICKS. Q


MR. ROGERS.


circumstances.


MR. FREDERICKS.


conclusion. it was~dramatic.


A yes, sir, 1 have seen that card before.


MR • FOGERS. Changed your mind '7


lAR. fREDERICKS. Yes, we change our minds at times •


238


BY MR. FREDERICKS. Q I wish to show you a card, ~ Lock-


wood, that has been marked in this case as People's Exhibit


A, in another case, possibly, and ask you if you ever saw


it before.


JlR. ROGERS. JS that the same card that counsel dramaticall


threw in the air yesterday and said he wouldn't introduce


it? 1 ask for information?


MR. FORD. We object to the question as calling for a


ME.. ROGERS. Before you answer, let me see if that is the


same card that was tossed up in the air yesterday •


MR. FREDERICKS. There is nobody on the Witness stand


that is able to answer the question.


MR. IroGERS.• · Is that thesame card that was tossed into


the atmosphere yesterday?


lUR. FORD. 1 think counsel is entitled to look at the card


3p 1
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~.
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A That was given to me by Bert Franklin at lI,y home near


Covina.


Q And the writing on i~--the red pencil writing--call


your attention to the lead pencil writing, do you know


Who wrote that?


6 A Bert Franklin did?


7 Q Well, did you see any onc write itT A 1 saw him write


8 it.


9


10


11


12


MR. FREDERICKS. We offer it in eVidence, if the C.ourt


please, as People's Exhibit 6.


MR. ROGERS. Objected to as no foundation laid, incompetent


hearsay, and irrelevant and immaterial.


13 THE COURT. Overruled.


14 MR. ROGERS. Except.


15 MR. YREDmlCKS. The card reads--bueiness card printed on


16 one side, J. H. Dean, candidate for the Board of Education.


17 On the other side is written With a lead pencil, "Main 3862


18 A 4899 tt. Do you know what those numbers refer toT


19 A He told me they wer e his -


you in regard to these numbersl


ME. • ROGERS. Obj ected to as a conclusion or opinion.


MR. FREDERICKS. Q What did he tell you in regard to
t


I
20


. 21


22


23


thos e numbers. Withdraw the question. What did he tell


24 )ffi • ROGERS. Objec ted to as no fouijdation laid, incompetent


I
i


25


26


irrelevant and immaterial.


THE com T. Overruled.
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'2.AO


tives.


MR • FREDERICKS. Cross-examine.


CROSS-EXAMINATION.


MR!~ ROGERS. You say you dropped a t500 bill on the side


A As a matter of showing that the trans-


Q You knew they were there? A 1 knew that they were


supposed to be there.


Q Did you see them? A 1 had not seen them at that time.


Q This man on the motoroyole, you knew him, did you?


A Well, 1 had seen him onoe before.


Q What is his name? A 1 oouldn,t tell you.


Q You knew he was a deteotive? A Yes.


Q When he rode up you dropped the bill so he would see it


A Well, 1 presume he saw it, 1 don t t know.


Q So it was yo~ intention that he should see it?


A It was my int Em tion to attraot and to sb show to the


officers that the money had been passed.


Q For the purpose of oonvioting somebodTt? A For the


purpose of preventing the oomrr~Bsion of a crime.


1.1R. ROGERS. Excep tion •
his


A 1 asked him for. telephone number and he gave me that


oard and wrote those numbers on.


walk, what for?


action was olosed and giving notice to people in waiting


that were ready to make the arrest.


Q People in waiting. Who do you mean by that? A Deteo-
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me.


Third street and Los Angeles Street? A 1 think so.


Q you were then, were you, acting for the District


Attorney? A yes, sir; under his direction.


1 doni t know


A 1 don't catch


A


A That was onthe 28th


everybody could see what happened?


Q That was your intEntion, wasn't itT


that the other bodies seen, was co~sidered inthe appointme


at all.


Q You considered it? A 1 considered that possibly so


QYou know that, do you? A As far as 1 understand those


things, 1 do.


Q You agreed with him to come there to Third and Los


Angeles street at somewhat after 9 on this morning so that


Q What hol.r ? A A little after 9;00 o'clock.


Q Where? A Corner of Third and Los Angeles.


Q Right out inthe open? A Yes, sir •


Q You could see what happened there from both s tr eets,


the question quite to understaId what you mean. My inten


t ionwhat?


Q To be Been by as many people as choose to observe?


A 1 will say that the appointment and the location of the


appointment was made by the other aide.


Q By what other side? A Bert Franklin.


Q Was he the other side? A So far as his dealings with


Q Now, when was that, what day?


day of November.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


I 18
I 19•
J
f 20,


I 21


I 22


23I
~


f 24


r 25


I 26


•f







1
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3
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5
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25


26


body woul d see.


Q Didn't you know somebody was there and came to see it?


A 1 was under the impression that they would, yes.


Q .. Didn't you telephone to get somebody to see it? A No,


sir.







1 Q Didn't you telephone the District Attorney on that
ith


2 morning before this thing ~appened? A I did not.


3 Q You say you di dn' t telephone after you go t in town that


4 morning? .A I did not.


5 Q You understand exactly what I mean, do you? A I do.


6 Q. That that morning you did not telephone the District


7 Attorney? A That I did not telephone the District Attorney


8 or anyone else.


9 Q Did. you go to see him? A I did not.


10 Q Did you go into a telephone booth at any place'. after


11 I you got into Los Angeles that morning? A I did not.


12 Q You got off the car at what place? A Third and Los


13 Angel es, I think -- Third or Fourth and l'l'ain.


14 Q Where did you go? A Fro m the time I got ~ off the car


A Bought a little small package.


I did not.ADid you telephone?


16 Q


17 Q


15 I tyent over to the Owl Drug Store first.
~


What did you do there"


18 Q


19 Q


20 Q


You are sure of that? A Yes sir.


Where did you go tben? A Around to Sixth and l~ain.


What for? A flell, I was killing time to IIDet tl1e'a-p-


21 pointment at the proper time.


22 Q Sixth and Main you went? A Yes sir.


23 Q Did you telephone? A I did not.


24 Q Did.. you come down from Sixth and 11ain to Th"ird and Los


25 Angeles? A Yes sir.


C E nbite? A Some seven or eight, ten years, something
I


i 1; 'irA +''h~t:_


HoVi' long had you known Cap tain Whi te, as you call him26 Q







matter, this great crime, did you telephone White?


After Franklin mentioned his name in this bribery


Did you tal k with him? A I d,id not.


You didn't moet him until this play down at Third and


I did not.


On good friendly terms with him? A Yes sir.


He never done you any harm? A No.


You never done him any harm? A Not that I am aware.


Worked in the same office with him? A Yes sir.


A


Q


Q


Q


Q


Q


Q


1


2


3


4


5 Q


6


7


8


9


10 I Los Angeles? A TIo.


11 i Q You clidn' t caution him? A No sir. '~_'__'__>."_" ''-,


12 Q You know Henry Yonkin ' don't you? A Yes sir.


13 Q You worked hith him? A Yes sir.


14 ~ He was undersheriff while ;y'ou were kind of a deputy


15 sheri:ff? A Yessi r.


16 Q You suggested bringing HEmry Yonkin into this thing,


17 didn't you? A Yes sir, I did.


18 Q Vlliat for? A Because I believed that it could be ar


19 ranged so he would be an agent for the State and a witness


20 in this case.


21 Q Instead of ~~ite? A Yes sir.


22 Q Did you over talk with Yonkin to nee v;hether he muld


23 act in that capacity? ..1 I did not.


24 Q You were willing to sec White degraded and disgraced,


25 your friend, were you? A lio sir.


26 Il:\ F?EDERICKS: Objected upon the ground it is incompetent


i







245
1 irrelevant and immaterial.


2 THE COURT: The v.i tness has answered the qu esti on.


3 1m .APPEL: We have a right to go into his mo tive.


4 I,m FREDERICKS: Well, I withdra\v the objection. Hothing


5 before the Court.


6 MR FORD: The question is answered~ 'Hill you read the


7 question and answer? (Last question and answer read by the


8 rellorter)


9 MR ROGERS: And you didn't warn him or say a v''O rd. t.o him?


10 A


11 Q


12 Q


13 Q


14 Q


e
15 Q


16 A


17 Q


18
Q


no sir.


You said you had been a police officer? A Yes sir.


When? A I think it was in 1877 or 8 and 9.


Here in the city of Los Angeles? A Yes sir.


Then you were a constable, weren't you? A Yes sir.


Was that before or after you were a policeman?


After.


How long did you stay a constable? A Three years.


Then were you a deputy? A Constable?


position you ~ver held?


19


20


21


Q


Q


Yes. A No sir.


Then, fir st you were a policeman. is that the first


A Yes.


22 Q


Q
23


Then you were a constable? A Yes sir.


. now, after you were a constable, what position as


'for many years, and. special deputy sheri ff.


peace officer did you hold?
24


25


26
,
I


Q Special policerran?


A Well, I was special


A Yes sir.
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Then what did you become in the line of being an offi ccr


15 A


16 Q


17 A


18
Q


19
Q


20 Q


21
yes.


22 Q


1 Q For many years? A Yes sir.


2 Q On salary? A I was dra~~ng a salary, not for the


3 poli ce part 0 fit, but for other work.


4 Q Where were you v.t> rking as' spe c ial police 0 fficer for


5 many years? A I had charge of the city pri soners for


6 several years.


7 Q Vlhat you mean is, you were boss of the chain gang,


8 isn't that so? A Yes sir, yes sir.


9 Q How many years were you boxs 0 f th e chain gang? A Oh,


10 several, I couldn't tell you; four or five, something like


11 I that.


12 Q Four or fi ve? A Yes.


13 Q How long was that after you were constable that you be


14 came a special policeman in charge of the chain gang?


I think it v:as some f'i ve or six years.


You were policeman about three years, weren't you?


About two years.


'What? A About tm> years.


Constable three years? A Yes sir.


Boss of the chain gang about five years? A About tr~t,


23. Or detective, or one thing another of that kind?


24
A I never become a detective at all.


25
Q You never did that before? A I never did at all.


Q UOVi then, after you had spent five years, t\\O years
26


special police officer, three years constable, five years
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1 boss of tho chain gang, making ten years in all, then what


A I worked for the oity in di fferent oapaci-2 did you do?


3 ties.
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s ir.


years.


Q Before that how many years had you put in in the employ


A Of the 0 i ty government?of the government?


Q you kept right on working for the publio? A Yes, sir.
\


Q How many years, then, have you served the government or


the people? A 1 should judge at the time 1 worked for


the oi ty in different oapaoi ties and had oharge of the oi ty


prisoners and worked in the ooun ty, that possibly it was 1


Q In what oapaoi ties had you wOked for the oi ty?


A Teanster and laborer in the parks.


Q Well, you are a publio offioial, or kind of one? A An


employe.


Q Then wha t happened to you, what did you do then T A Whe


1 quit the oity employ 1 went into the employ of the oounty


as deputy in the Sheriff's offioe.


Q How long were you deputy in the Sheriff's offioe? A Fo


Q Yes. A 1 oouldn't say exaotly.


Q Well, approximate it. A Approximately 1 was in the


employ of the oi ty government from 1889 up to the olose,


or the oommenoement of the White administration as sheriff,


with the possible exoeption of about six or seven months.


It would take some little figuri~ for me to find out how


many years and months it was in that time.


Q .Well, then, you didn't oease to be a publio offioial


w hen the Wbi te adrninisti:ation oommenoed, did you? A No,
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1 or 15 years, possibly a little more than that.


2 Q What other thing did you ever do besides working for


3 the government? A 1 have raised corn and potatoes, some


4 frui t.


5 Q You were not out of employment while you were raising


6 fruit, were you? A No, sir, 1 was working hard.


7 Q Working in the ci ty government atthe time? A No, sir.


8 Q What was the interval when you were not working for the


9 ci ty, from t89 on, or the county? A Well, 1 spent 6 .


10 months up at Santa Barbara working inthe city department


11 up there, that is, working for a contractor-.


12 Q You were working for the government there, weren ' t you?


13 A No, sir, 1 was working for a private individual.


14 Q On public work? A Yes.


out of being constable until along about 189.


Q How long was that? A About 5 years.


Q Where? A Cucamonga, San Bernardino County, California


Q You raised potatoes in Cucamonga? A yes, sir, and c


Q Working for the ci ty, as a ma tter of fact? A No, sir •


Q Working for ,a man that was under contract with the city?


i Yes, sir.


Q Outside of that, what did you ever do? A 1 told you


23


24


25


26


15


16


17


18
19 a moment ago 1 have raised corn and potatoes.


20 Q When was that? A Well, 1 did it before 1 was constable


21 and 1 done it afterwards.


22 Q Now, when afterwards? A Well, from the time Iwent
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II


and barley on the desert.


Q Raised potatoes on the desett in Cucamonga? A yes.


Q And barley in Cucamonga? A yes, sir.


Q In t 59? A No, 1 said pr ior to t 89.


Q Prior to '69. Well, start With '59 then and tell us


f or whom Y0 1t have ever worked exceptthe government after


that. A Lockwood.


Q WhereT A South Mainstreet, where 48th Street cuts


through.


Q What were you doing down there? A l,iving on my little


home ranch, raising corn, beans and potatoes.


Q You are trying to pose as a farmer here, are you?


MR. FREDERICKS· We object to that as insulting the witness


l4R. FORD. Counsel should be cautioned about the t:ind of


language he uses in court.


THE COURT. 1 don't know that the question is insulting,


that is too strong a word, but 1 do not think it is a pro


per question to ask the witness. Objection sustained.


Q . Prior to the time you became a policeman until you left


tbe White administration as a deputy sheriff, how many


years were you out of office or employment for the public?


A Why, as near as 1 could figure it 1 should say about 7


or 8 years.


Q At intervals or all at once? A Well, there were


intervals when, for ins tanc e, 1 was ou ton the ranch at


Cucamonga for five years; 1 was at Santa
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23
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26
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months; 1 worked for a street paving conoern in this


town month after month, Fairohilds and G~re; 1 hauled


sand out of the river with ~ team day after day, brick


from the brickyard month after month.


Q But out of your active life you were two years a


policeuan, three years a oonstable, five years a speoial


policeman, four years a deputy sher iff? A yes, sir.


Q And the rest of the time that you were not growing


potatoes and things of that kim you were working on pUblio


work, weren't you?
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'£he rest of the time I was working for myself, either
n


2 farming or teaming or something of that kind.


3 Q While you were a deputy sheriff, Franklin also waS one,


4 wasn't he? A Yes sir.


5 Q You werein the same office? A Yes sir.


6 Q For how long? A Four years.


7 Q/ On friendly terms with him? A Yes sir.


8 Q .Never had any trouble wi th him? A No sir.


I 9 Q Uever had any differences of opinion? A Oh, we differed


110 on a great many things, but never any dif:ficul ty.


/11 1 Ql~' You oonsidered yourself his friend? A Why. as far as


1 12 I co~ld ren:ember, yes.


I 13 Q You considered yourself a friend o~ !\'Ir Whi te' s who


I 14 was also in the 0 frice at the same time? A Yes sir.


115 Q Did you ever sec Mr Darrow? A I heve.


16 Q Until the time you say you saw him at Third and Main?


17 A


18 Q


No sir, not to my knoVlledge.


But before you ever saw Darrow you had seen the Dis-


:l:irict Attorney, hadn't you? A Yes, a great mm y times.
19


Q You had seen him about this thing, hadn't you?
20


A Yes, I had talked with him in regard to this matter.
21


Q Before you ever saw Darrow? A Yes sir.
22


Q !Tow, before we go any further, I desire to ask you if
23


you have any corrections more that you desire to make in
24


your testimony? A Not that I think of at the present time.
25


Q. You wi 11 stand on it as it is nov:~ A So far as I
26


see now, yes.
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1 Q What is the first time you saw the District Attorney


2 about this matter? A Well, the date I couldn't tell you;


3 it was following the second visit of Bert Franklin to the


4 ranch.


5 Q Hsve you got any note-books with it in? A No sir.


6 Q How is it you can fix tilose other dates so exactly and


7 give us the day of the month and you em not give us that


8 day? Have you been told not to? A No sir.


9 Q Why did you make the correct ion in your testimony t"his


10 morning?


We will take care of W10 it hits.


The question has been asked and answered,


We have a right to that question.


If the Court please, the counsel started


Only a part of it.


Only as a matter of right, it makes no difference


It is an implication of Bubornation of perjurY', if it


ii'()TID:


who it hits.


I,m ~PEL:


MR F~EDERrCKS:


THE COURT:


!.iR


HR IDRD:


gentlemen.


is anything.


uation or imputation that is not warranted by anything that


has developed so, far, at any rate, "Have you been told not


!vIR P.P PF.L :
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26


11 MR FORD: We would like to have him toc have an opportunity


12 to finiffi that question.


13 1m FREDtRrcKS: I would like also an opportunity to object


to the question as be ing an improper quest ion, and an :inSin-
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1 question and without giving us an opportunity to answer it


2 asked a swcond question, and I would like to have' the wi t-


3 ness have an opportunity to answer the question; I ",,-auld like


4 to have the whole question read so that the vd tness may


5 answer it in full.


6 THE COURT: Read it.


7 (Que stion read by the reporter)


8 !vIR EO RD:" That is, you are answering th e la tter part 0 f the


9 questi. on. Answer the first part.


10 .A I would like to answer how I can fix those dates.


11 THE ill UR T: Go ahead.


12 A The day tln t Franklin first came to my house I closed:


13 the last irrigation of the season that afternoon; was tired


14 and weqry and my water bill and, so on ,will show tha t date.


15 The other dates followed as I have described and it was easy


16 to remember those dates.


17 MR ROGERS: Now my isn't it easy to remember the time you


18 went to the District Attorney and became his employee?


19 A Possibly for the reason that men I went to the Dis-


20 trict Attorney and told him this, I said to the District


21 Attorney at too t time in my jUdgment with your corps of.
22 detectives you will be able to uncover til is matter and


23 bring it to the light without me being mentioned in it in


24 an,. way, shape or manner, and I seeked to avoid any notice


25 in the matter whatever. Perhaps that is the reason why I


26 cannot remember that date.







1 Q Is that the only explanation you have now for yoqr
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2 failure 0 f recollection? A Yes sir.


3 Q You think that explains it? A It does to my own


4 satisfact ion.


5 Q Well then. you canno t remember what day you wen t to-


6 the District Attorney because you didn't want to be mixed


7
I


up? A Oh. I don't put it that way; I don t think that is


8 a fair construct ion of it at all.


9 Q


10
I


11 1


12
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26


Then what is a fair construction of it?







week. This was Saturday night and 1 would say that it was


possibly Tuesday or We dnesday.


A Why, those


A Scewhat along


A Sometime d~ing the Ifollowing


that aid your recb llection particularly?


Q How long after tha t?


Q Well, the first part of the week-


there.


Q --Is your indefinite recollection of it? A Yes, sir.


Q You remember SatuEday night that Franklin came to you


with expeditiousness but you don't reman ber the time "you


went to the district attorney? A 1 remember that because


it was by appointment he made himself, we agr eed upon.


Q Now, supposing that Franklin made an appointment would


coming one right after the other. He being there on


saturday night, 1 being in his office the follmwing Thurs


day aM he setting the time for the followirg Saturday


night to be at my house, fixes them reasonably clear in


256 n
A A fair cons truction of that is that it was sometime


during the following week and 1 don't know the date.


Q What week? A 1 think the week following Franklin's


coming to my hollS e and 1 telling him that 1 would have


nothing to do With it.


Q Now, when you told him you would have nothing to do with


it you meant it, did you? A 1 did.


Q That was your intention? A Yes, sir·


Q Then you went to the district attorney Without seeing


Franklin again, did you? A Yes, sir.
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my mind.


Q Why isn't it also. clear, a thing you did yourself that


Franklin didn't do, that you know more about than he does?


A 1 can, that was perfectly clear in mind the firs t of


the week, Tuesday or Wednesday, somewhere there, 1 went


to the district attorney at that time.
,


Q You already told Franklin- you wen ted nothing to do with


it and would have nothing to do with it? A Yes, sir.


Q Then you went to the distt'iot attorney? A Yes, sir.


You want my reasons for going to him?


Q 1 have no doubt you are loaded with a speech, let's have


it. A Simply 1 thought it was the proper thing to do,


that is all the speech 1 have.


Q You nade up your mind about it then? Al have •


Q You think it was the proper thing to do? A 1 do, and


still think so.


Q When you did that, told Franklin youw~ed nothing to


do wi th it, the next time that you saw Fran klin was when?


A On Sunday, the 26th day of November.


Q How long was that after you had been to the district


a ttorney? A Oh, a week or lriQre.


Q Did you telephone him? A Who?


Q Franklin? A No, sir.


Q When did you telephone? A 1 telephoned Franklin on


the.,evening of the 8th of November.


Q Where did you telephone him from, El Monte?







sir.


sir.


Q You never told Franklin at any time tha t you were try


evening of the 27th.


Q Wher e did you see him on the 26th?


A At my house in Covina Distriot.


Q That was after you had seen the District Attorney?


A Yes, sir.


Q Did you see Franklin on the 9th day of November? A Yes


a crime.


Q To deliver your friend into the law officers' hands?


A To deliver the man that 1 thought was trying to cOffilflit


258 n


Q Did you Bee Franklin on the 26th day of November?


A On the 26th--yes, sir.


Q Did you see FralJJklin on the 27th? A No, sir.


Q Did you see Franklin onthe night of the 28th? A Oh,


1 did the night of the 27th, at night.


Q How did he come out there? A 1 telephoned him at


Monte and in response to ~at telephone he came out.


Q When you telephoned him at Monte the distriot attorney


was there? A· Yes, sir.


Q Detectives there? A At Monte?


Q No, at your house. A They were there later.


Q How many of them? A Five or six.


Q You knew they would be there? A Yes, sir.


Q That was why you telephoned Franklin, wasn't it? A Yes
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to trap him? A No, sir.


Q You never told him at any time that you thought what he


was doing was wrong? A No, air.


Q You never told him at any time tha t you were not that


kindo! a man TAl told him 1 wouldntt have anything to


do with the acceptance of that bribe.


Q Did you mean it? A 1 did~


Q Then you telephoned himafterwards to come out there?


A Yes, air,.


M


Q Why didntt you leave him alone and not telephone him


to OOIDe out there and tryto bribe him? A Simply beoause
,


after telling him, the only reason was that after telling


him that 1 would have nothing to do with it he oame to


my house and increased his bribe and showed me he was


actively engaged in doing that work.


Q You thought· Franklin was a bad man? A 1 thought. he


was in disreputable business, at any rate.


lQ Did you tell him, "Bert, this is wrong; you ought not


to insult me this way?- A No, sir, 1 did not.


Q Did you tell him, "Bert, you know that you cannot bribe


me; 1 am not that kind of a manT" A No, sir,.1 -----__1


JtR. FREDERICKS. Objected to upon the ground::'.that it is


irrelevant, incompetent and immaterial and not cross


examination.


THE COURT. He has answered the question. The objection is


well taken, on the addition ground it is already answere
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MR. ROGERS. Who suggested you telephone Franklin that


night to come out to your house?


MR. FORD. Just a moment, that is on the 27th?


MR. FREDERICKS. That is objected to unless that night


is specified so the witness will know what night he is


talking about.


THE COURT. Objection sustained.


MR. ROGERS •. Exception. Q Who suggested to you that


you telephone Franklin from the Monte? A 1 think it


was the district attorney that talked the matter over.


Q Franklin would not have corne out that night if the


district attorney and youhad not telephoned to him?


A Ppssibly not.


MR. FORD. Objected to--it is answered--we object to it as


calling for a conclusion of the witness.


ME.. ROGERS. You had no engagement With him, did you?


A 1 had agreed to telephone him that day.


. Q And that is the time when you telephoned him at the


sugge~~n of the district attorney that the engagement was


made for Third and Los Angeles street, isn't that so?


A No, sir.


Q When was the engagement made to meet the next morning?


A About 9 0 t c lock at night out ther e at my ranch 0


Q That was when he came in response to your telephone,


wasn't it? A Yes, sir.


Q Now, that is exactly what 1 asked you--
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MR. FREDERICKS. That is objected to--


MR. ROGERS. Q Isn't it true that the engagement made


at Third" and Los Angeles streets was made after you tele


phoned him to oome out? A Yes, S1 r.


MR • FREDERICKS. Just a moment--that is objeoted to as


being inoompetent, irrelevant and immaterial and not oross


e xamina tion and as stating a faot and a question whioh is


not in evidenoe. The oounsel said, "Now, that is just


whkt 1 asked you", and he then started something different.


'Dhe'ques tion is misleading.


THE COOR T. Oh, well, as to that part, "That ia jus t what


I am asking·, il of no consequence. The question is a


proper quee tion t


J4R. APPEL. our theory is one and theirs is another i did


th is happen?


JAR. FREDERICKS. The only thing ia not to confuse the juror


as to the time.


J4~. APPEL. We have a right to searoh--


THE COURT.l think the question is olear, if it is as


olear to the witness as it is to the oour t he might answer.


Objection overruled.


A Read the question. " {Last question read by the reporter.


MIl.. ROGERS. Q Now , at the time Franklin came out in


response to your telephone, at the sug ges tion of the d is


trict attorney, you asked him where was Darrow, did you?


A Yes, sir.







Q And he said, "Well, did you think Darrow was ooming


know if you should bring the Big One out, and 1 supposed


that is who you meant."


Q You wanted to trap Darrow out there? A 1 had nothing


to do with the trapping of Darrow out there at all.


Q And then what did you e::y- to him?


sure thought so."


Q What did you say to -that?


A 1 said, "1


A He wan ted to know


A 1 said, "You wan ted to


A yes.out here?"


Q And what did he say to that?


what made me think so.
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11


12 Q Didn't you try to trap Darrow out there? A When he


13 said that he--"Slhall 1 bring the Big One?", 1 supposed he


14 meant Clarenoe Darrow.


15 Q And he told you he didn't? A He said he didn't mean


16 him.


17 Q And that he didn't mean Darrow at all but that he meant


18


19


20
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22


23


someone else? A Yes, sir.


Q And who di d he mean? A Captain White.


Q The man that met you the next morning? A Yes, sir.


Q You knew White before that, didn't you? A Yea, sir •


Q You knew he was a big man? A Yes, sir, a good fair


sized man, weighs over 200.


24 Q You oall that a fair size? A yes, a good fair sized


25


26


man.


Q What do you oall a big man?







neighborhood. 1 have weighed more than that myself.


MR. FORD. Objected to as irrelevant and immaterial.


THE COURT. Overruled.


THE COURT. You want an answer to that question?


JAR. ROGERS. Yes, sir, what he means by a big man.


A 1 have seen some very large men in my time.


.Q Did you ever see a man bigger than White used to be?


A 1 don't know how big he used to be.


Q Don't you know he weighed 235 or 240 pounds when he


A And outside


A 1 sure did.


A 1 know he weighed in that


Now, "the thing" may mean one


Q Over six feet tall? A 1 don't know as


263 1\
MR. Fr.>RD. That is objected to as irrelevant; and immater


ial and frivolous.


the same thing.


it may mean another.


Q And you got the thing up for that purpose, didn't you?


A No, 1 couldn't say that I did.


MR. FREDERICKS. That is objected to, may it please the


Court, unless, "the thing" is understood by all to mean


Q In the circus and places liks that?


of the circus 0


to that.


~R. ROGERS.


was inthe sheriff's office?


Q When yougot those detectives out there and the district


~torney was out there you thought the Big Fellow was coming


out? A I sure did.


Q You thought it was Darrow?
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THE COURT. 1 think the meaning is clear.


MR. FREDERICKS. It is not to me. 1 want this jury to know


just exactly what is meant, and this Witness to know what


he is answ'er ing ..


THE COURT. I think iftbere is any doubt about that you can


clear it up on redirect.


)ffi. FREDERICKS. But wrong impress ions ar e cr eated and it is


difficul t to --


THE COURT. Objection overruled.


A What is the question? (Last question and answer read


by the reporter. )


at your ranch with five or six detectives and the district


attorney and all the rest of that for the purpose of catch


ing Darrow, didn t t you '7


9


'10 I


;11
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MR. ROGERS. Q Well, you made that arrangement out there
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A No sir; but if Clarence Darrow had been present and


that money had been turned over I am satisfied that he


would have been arrested.


Q Why did you expect him? A Simply because when


Franklin asked me if he should bring the big one out, I


supposed that he meant Clarence Darrow, Now, that is the


secret --


~rn FREDERICKS: Unless the witness will tell when that


convers9. tion waS wit h this Franklin, this matter will no't


be understo od.


1/8 APPEL: Your Honor, we have a right to cro ss-examine


this witness without any further interruption from the


District Attorney•. He can make hjs legal objection and


your Honor will rule upon it, but we·do object to caution-


ing this Wi tness on the stand.


THE COU~T: The Court agrees with you.


1m lPPEL: Whatever the conversation may be must bring them


3 out end counsel has no right to qual ify --


9 THE OOURT:
. ,


Don t scold about it. It is settled. It is


o settled in your way.


il MR APPEL: I know, your Honor, this is the witness' --


!2 1m ~OGERS: Is there a question there tha t has got mixed


~3 up in this th ing?


~4 MR FrEDERICKS: no, there is no question.


25 MR ArrEL: You told the District Attorney that Darror. ViaS
i
26 coming out thore, that you thought he v;as coming, r.ords to







that effect?1


2 MR ROGERS:
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Then you told tho District Attorney that you


3 thought that Darrow Vlould be out that night?


4 A That is at the Monte, at the telephone booth on the


5 evening of the 26th.


6 Q You understand me correctly, then? A I told him


7 just exactly Vlhat Franklin had said and told him tllat I


8 supposed by that that he meant Mr Darrow.


1m PE""E:\ICKS: He started to say "The arrangements were


1ill AEPEL: Let him answer the question. ~nat did he say?


A ITo sir. not in my hearing.


And we YrOuld like to have the answer of the


~ha.t did he say? A I am sure -- the arrangmcnts were


What did. he say?


Nov., as a matter of fact. you told him to come right


Didn't the District Attorney say, "Well, Vie Viill catch


And that is why all this reception co~@ittee was there.


Q


Q


out that you had got illlarrow out there. didn't you? ~ :No si 1


.ti .
Q \lords to that effect? A No sir.


,..•..,.-~.. --
Q You told him what Franklin had said and that you thought


Q


witness;


Q


is that not true? A No sir.


all made by -..;.


Q


MR FREDERICKS: Just a moment. please. We would. like to


MR ROGERS:


Darro» tonig htl! ?


have the answer of the witness.


Darrow was coming? A I did.
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1 all made If; I v,t)uld like 1.D have him finish that.


2 . MR APPEL: Let him say wha t was said.


3 THE COURT: Yes, what was said; that is the question.


4 I'.IR FREDE?ICKS: Let's see where we are. Let's see what the


5 VIi tness said.


6 A I am sure I could not fepeat fUrther than I think per-


7 haps the District Attorney said that he Vo"ould be glad to


8 11a.ve him out there, something mf the kind,


9 Q 'And then, Vihen Darrow didn't come the play \vas put 'off


10 until the next morning, wasn't it? A Not on that account,


11 by any means.


~....._._---··--i--i


It \ms put off until the next morning? A Yes sir.


And Darrow didn't come? A No.


And you put it off until the next morning at Third and


You didn't put it off? A No sir.


Yes sir.


You expected the money there that night, didn't you?


~llio did? A Mr Franklin.


At the Honte? A No sir, not at the Monte.


At your house? A Yes sir.


You ex-pected to get your money on the 27th?· A Yes sir.


And you didn't get it? A lio.


So the whole thing ~~s put over until the next morning


Q


Q


Main, didn't you? A I didn't put it off.


at Third and Los Angeles so that Darrow could be caught


there, isn't that so? A Ho sir, not so far as I know. 1


Q


Q


Q.


Q


A


Q


Q


Q


Q


Q
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Don't you know that Da!row was telephoned for to come


2 do~~ to Third and Main Streets so that you could pUll this


3 playoff? A Ho sir, I don't know mything of the kind.


4


5


6


Q Don~t you know that Mr Darrow came do~~ there in respons


to a telephone to get him into the vicinity of ?


A The only reason I have for knowing any such thing of


7 that kind is something I read in a paper in an interview


8 a.lleged to have been wi th Earl Rogers a few days ago. My


first knOWledge of any tel ephoning to r.1r Derrow.


12 Q


13 Q


14 Q


15 Q


16 Q


17 A


18 Q


9


.10


11


Q


A


Well, Mr Darrow v:as not at Third and Los Angeles?


No, not to my knowledge.


Whit e was there? A Yes.


Former deputy sheri if? A Yes.


Franklin ~us there? A Yes.


Former deputy sheriff? A Yes sir.


A lot of the district attorney's people were there?


I think so.


Well, you know it, don't you? A I have reason to


19 believe they were there. I told you I didn't see any of


them until af~erwards.
20


21 Q


22 Q


Darrow was not there? A I didn't see him./


!Jow, men ;mite sho;'\ed you this money, even you said to


him: "This is a funny thing, these big bills?" A Yes sir.
23


24
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Q You thought that was a most stra.nge thing, didn't you,


they used big bills? A W,ell, 1 -was filling in talk at


that time, expecting that the thing would culminate right


there.


Q What did you SErf about those bills, the size of them?


A 1 says, "A man would havehard work 1:0 pass one of those


bills. •


Q What else did you say about it? A That is the sum


and substance of it.


Q IS that all? A 1 think 1 told him they ought to have


been in fives or twos, or something of that kind ..


Q Why did you say that? A Simply filling-in talk, wait


ing for the arrest to be made.


Q -b.Y did you say it ought to have been fi ves and twos?


MR. FREDERICKS. 1 object to tha t on the ground it has been


a sked and answered.


MR. ROGERS. This kind of a Witness, we are at liberty


to cross-examine him thoroughly.


THE COURT. Objection overruled.


A Simply because 1 was filling in time expecting the


arrest to be made any second.


Q You knew, didn't you, if a man was going to really


try to bribe you, he wouldn't use one thousand dollar


bills and five hundred dollar bills? You said so, didn't


you?


MR. FORD. We object to that as calling for a
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of the \"l i tneaa •


THE COURT. Objection overruled.


A No, sir, 1 didn't say so.


Q What did you say to Franklin about it, or White about


it? A 1 told him a man would have hard work in passing


a five hundred dollar bill.


Q Is that all? A 1 said they ought to have been in twos


or fives.


Q You just said that to fill time, is that all? A yes, s r


that is all.


Q But it did occur to you that it _as most remarkable


that thousand dollar bills and things of that sort should


be used for such purposes, didn't it?


lIR. FORD. We object to that on the ground it is incompeten ,


irrelevant and immaterial what the witness thought about


its being remarkable, calling for a conc1~sion of the


witness, not cross-examination--incompetent irrelevant and


imma.ter ial.


THE COURT· Objection overruled.


MR. FREDERICKS. This is a matter for counsel to argue to


the jury, yaur Honor, not to get this witness' opinion


on it.


IIR. APPEL. We want to see What he thought about it.


THE COURT. Objection overruled.


A Read the question, please.


(Question read.)
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lAR. FORD.· There is a matter 1 want to call to the Court's


jury:


side that would be seriously improper if it did reach the


1 have heard nothing from either


1 ha~most excellent ears, and 1 think


There are side remarks made here and if they


Let us try to proceed a little bit orderly.


a tten tion:


THE COURT.


admissi ble.


1 would hear if anyone did, but 1 assume it is necessary


for counse1on both sides to confer more or less. But, 1


do think, Gentlemen, it should bedone in a little less


audible tone 0


are only made for . byplay between attorneys, still they


are made loud enough, 1 believe, to reach the ears of the


THE COURT. Mr. For~, \'ihat you say is true more or less in


regard to both sides, but 1 assume that when these remarks


are made, when side remarks are made, that counsel are con-


case was the conspiracy, and 1 say we have a right to


show there was a conspiracy there, to induce a crime to be,


apparently to be commi tted for the purpose of trapping Mr.


Darrow, and 1 say it is upon that theory that evidence is


ears of the jury.


lIR ••~PPEL. What 1 said was brought out in the answer,


whatever 1 aaid 1 can say in your Honor IS presence, and


the Jury's presence, and it was a matter addressed to the


question. 1 said the evidence we were seeking from this


witness was for the purpose of shoWing on wpich side of the


ferring wi th each other.
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1 MR. iORD. I simply ask that both sides try to make those


2 comments and discussions outside of the hearing of tIE


3 jury until the time comes for counsel to addDess the jury.


4 THE COURT. I want to say, it isimpossi ble for the offi-


5 cial reporter to get down what two gentlemen say at the


6 same time, and when the reporter is reading the testimony


7 back, as he was a moment ago, it was entirely improper


8 br any counsel to make a remark that should go into the


9 record; if it is during your council, that is all right,


10 but it cannot go into the record at the sane time. I


11 don't think there was any necessity for this interruption,


12 Gentleman. If there were remarks made here, why, the Cour


13 will see to it that it is stOPPed, that is, the remarks


14 that are improper, at any rate. What was the last ques-


15 tion?


16 (Question read. )
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2f31l
No, I oannot say it oocurred to me in any suoh manner.


2 THE COUR T: Bear in mind your fo rmer admonition, gentlemen.


3 Yve will take a reoess for five mi nutes.


4


5 (After reoess)


6


7


GEORGE N. LOCKWOOD, on the stand.


CROSS EXM!INATION (resumed)


8 THE COURT: The jury is present. You may procee~.


9 IJR ROGERS: Q You had not in mind, when you were talking


10 about the si ze of th e bills, anything cono erning the bribery


11 matter at all, had you? A I did it sumply killing time


12 until that arrest would be made.


13 Q Didn't you have in your mind that in a bribery a


14 thousand dollar bill was a very uncomfortable thing to


15 handle?


16 MR FREDE~ICKS: We object to that on the ground --


17 Q Isn't tha. t why you said it?


18 ~:m FnEDBRICKS: -- objeot to that on the ground it is incompe


19 tent, irrelevant and immaterial, not oross-examination; and


20 further, too t the question has been asked and answered a


21 great many times, and the field entirely oovered by questions


22 and answers of this witness.


23 MR ROGERS: lio sir.


24 THE COURT: I assume when you say "one thousand dollar bills"


25 you mean five hundred dollar·bills?


26 lffi ROGSRS: Ho, I mean one thousand dollar bills, which he
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1 has re ferred to.


2 THE COURT: Objection overruled.


3 A Please read the question again, so that I can catch it


4 again.


5 (Question read)


6 A The only thought that I had in regard to the size of


7 those bills was simply to fill in time there, until the


8 absolute arrest would take place.


9 MR FRED"SR1CKS: I would like to call the Court 1 s a ttent ion


10 to th e fact, now, that same identi cal questi on has been asked


11 and that same identical answer has. been given four times.


12 !vIR POGERS: All right. now, we v;i 11 ask him another one.


n


13 Q How do you account, then, for your testimony 'of yester-


14 day, as follows: "1 told him I thought the passing of a


15 five hundred dollar bill on a proposi~ion of that kind waS


16 delUdedly out of the way, it ought to have been tv.-os or


17 fiVes. Well, he says, 'part of the bills of this is


18 thousand dollar bills 1 •. Well, I says, 'That is all v.-rong


19
in a case of this kind. '" Uov.-, v.-ha t do you mean by that,


20
'itlft a case of this kind"?


21 MR B?EDER1CKS: That is bb jected to as being incompetent,


irrelevant and immaterial, as having been asked and answered
22
23 many times.


24 THE OJURT: Objection overruled.


A Please read the questi on again so that I can catch it.
25


THE COURT: You have a right to see the transcript,
26


want to, Mr Lockwood. Tllat page is it on?
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1 ME PO GERS : 219 •


2 !viR FREDERICKS: I do not think there is any dispute about it,


3 your Honor.


4 11m ro GERS: lTever mind; we will have the witness tell wheth er
A-


5 there is any dispute about it. l\As soon as he reads~he ques-


6 I tion I will enswei'it.


7 MR FREDERIC'"£S: We ere talking for our side 0 f the case, that


8 is, there is no dispute, on our side.


9 TIm ROGEP.3: Of course, and we would like to have him explain


23
24 to cros~-examination on all his motives, why he did this,


25 that and the other thing, in every particular.


26 up F?©ERIC:KS: We agree wi th counse 1.


10 why he is doing this now.


11 iTRE COURT: Read the question, now.


12 (Last question read)


13 A I meant, in so far as any allusion to the si~e of those


14 bills, just exactly what I said before, it was simply to fill


15 in time; I was expecting the arrest would be made every


16 minute, nothing else.


17 Q By l1r Rogers: Then you didn't tell him the truth, when


18 you sai d it was all wrong to use thousand dollar bills in a


19 case of the t kind?


20 MRFREDERICKS: That is objected to on the ground it is argu


21 mentative, calls for a conclusion of the withess; it is not


22 cross-examination.


MR mG~RS: An accorrplice, framed, or otherwise, is subject
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1 THE COURT: Let the witness aIlSwer the question.


2 J\ Read it again, please.


3 (Question read)


4 A I· think I did.


5 Q By Mr Rogers; You meant it, then? A I think it is


6 "~ong to use any sized bills.


7 Q And yon didn t t have any idea of the thousand dollar


8 bills as distinguiffied from twos and fives? A No sir.


9 Q Then why was it you said: "Well, he says, 'Well,! told


10 him I thought the passing of a five hundred dollar bill on


11 a proposition of that kind was decidedly out of the way,


12 that it ought to have been twos or fives. 1I1t
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2~(l


2p 1 MR. FREDERICKS. That is objected to on the ground it haa


2 been asked and answered of this wi tness n(Jll five times.


3 :MR. ROGERS. Now, jus t a moment. 1 know thes e objections


4 are made simply for the purpose of letting the witness have


5 an opportunity to think, and suggest to him.


6 THE COURT. Let us have the answer. Mr. Rogers, 1 do not


7 think you ought to say that.


8 MR. FREDERICKS. ~. Rogers gives himself too muoh credit


9 as a cross-examiner.


10 THE COUR T. Le t us hava the ques ti on •


11 MR. ROGERI. 1 have beaten you every time but once.


12 JaR. FREDERICKS. That is the only one time we ever had


13 anything.


14 A The only object, the'only reason 1 had for saying any-


15 thing ther e was to fill in the time unti 1 the arr es twas


16 made.


17 Q Then you were deceiving him? A 1 couldn't say that


18 1 was.


19 Q You wanted Captain White to be arrested, did you?


20 A 1 wanted what 1 considered to be a crime stopped.


21 Q You wanted Captain White arrested, didn't you? A 1


22 wanted what 1 considered to be a crime stopped.


23. Q Answer me.


24 MR. FREDERICKS. We maintain, if your Honor please, that


25 is an answer to the question.


26 THE COURT. An indirect anS\"1er. I think he can ans\ver i
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1 more directly.


2 A 1 certainly wan ted the arres t made.


3 MR. ROGERS. Of white? A Of anyone connected with it


4 and Whi te was ther e •


5 Q Of Whi te, didn"t you? A Yes.


Maino


Q How far had you gone nor th of the interse ction When the


you could ap~s over and could go west on the por
's'(:aruledb)/


A 1 afterwards


A Of the str~et running east from Main?


A 1 should jUdge nearly to the corner whereQ yes.


arrest was made?


Q You afterwards learned that he didn't?


learned that he said he didn't.


Q Did you expect Darrow there that mol' ning? A Had no


Q And you wan ted the arrest made of Franklin? A Yes, air •


Q And you wanted Darrow, didn't you? A If he was con


nected with it.


Q You expect_ed him there the night before and wanted' him


arrested, didn't you? A 1 expected him to that extent


that 1 supposed Franklin referred to him.


reason to expect him there at all.


Q I am not asking youthat; 1 am asking you if you did


expec t him.' A 1 did not.


Q Franklin say anything about Dar:or's being there that


morning? lA' No, sir./


Q Where was it that the arrest of Franklin was made?


A On Main street about where the intersection of that por


tion of Third Street would intersect Ih~n running flest of
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1
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4


5


6


7


8
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the s treat running wes t from Main.


Q was it north of Third? A It was north fof that portion


of Third that is east of Main.


Q Had you gone north from Third Street on Main when the


arrest was nade? A 1 had gone north.


MR. FREDERICKS. Just a moment. That is objected to -


maybe counsel is not ~gare of the jog in the street down


there.


1m. ROG ERS • Yes ,lam.


)ffi. FREDERICKS. Then it is objected to upon the ground


that the question cannot be answered because of the mean


ing of--the question in the manner it is put, because what


may be north of Third street east of main might not be


north of Main street west of Third street.


THE COURT. 1 think the witness can state precisely where


it was. The proper answer to the question would be a


statement precisely where it was.


A It was north of that port ion of Third street running


east of Main, the best of my recollection, nearly on a


line With the south side of Third street running west of


Main.


ldR. ROGERS. Q Which way 11' as Darrow coming?


A Fe was coming diagonally across that corner.


Q From the west side towards the east side of Main atreet?


A Yes, air.


Q Did you know where Darrow t a offi oe was? A







1 Q ~ad you heard? A 1 don tt· think that--I think 1 have


2 seen it in the newspaper; that is all.


3 Q You knew it was Second and 'Mai n at that time, did you?


4 A 1 did not.


5 Q IsnOt that why you put
,


this, whatever you call it, on


6 Tljird and Los Angeles?


7 MR. FORD. Object to the use of that word as not a pItper


8 term to be us ed in cour t.


9 MR. FREDERICKS. Also objectionable as assuming that this


10 w·i tnesa 1Iput" the affair anywhere.
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h 1 THE COURT:


--- r __HI


Oh, it isn'ttheright word to use, but the


ffl111
witness


2 isn't offended by it at all.


3 MR FREDERICKS: Your Honor, if I may be pe rmitted, it isn't


4 so much a matter of offending the witness as getting the


5 correct idea before the jury. That is all we seek.


6 MTI. ROGERS: I am trying to get that correct idea before this


7 jury, this Vias a performance and a fake.


8 MR FEEJERICKS: How, may it please the Court, I ask that Mr


9 Rogers be punished for contempt of court for making that


10 statement. If the prosecution has any right in the world


11 ! in endeavoring to keep the Courts' pure and decent and


here ready to answer for my honest convicti on, in any


makes a"statement such as that. and I ask this Court to


a right to be pro tected from a man who come s in here and.


, or whatever you


I say it again. and I say it in the presence of


I contend this was a fake; I contend it 'was a


call it. I' will not denominate it as a fact. or a thing


that is honeat,because I don't believe it was. Now, I standn


to my use 0 f the word n performance"


the Court:


frame-up; I will prove it before I get through. I will


take no thing back that I have said. You brOU&lt it upon


the District Attorney brought it upon himself by objecting


punish Mr Rogers for contempt of court for making that out


rageous statement.


have got any right under God's heaven, certainly they have


punish qnd prosecute those ID10 try to corrupt them, if they


rJR ROGERS:
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1 Court, and if the District Attorney doesn't 'IIant me to use


2 what I believe, he doesn't need to ask me. I,Ty question


3 was entirely proper and until he broke in to state that he


4 objected to what I said I did not outline my posi tion. I


5 outline my poSi tion nov:. I believe this thing is a fake;


6 I believe it was a trap; I believe that it was put on as a


7 performance, and. I hope to be able to prove it.


8 1m FTISDERICKS: We ask that the objectionable statement be


9 read so that if the Court has it not in mind that the matter


10 be taken up and see whe ther it is a proper statement to rna>:: e


11· in Court at this time.


12 THE COURT: The jury is instructed to d.isregard an~l state-


13 ment by the attorney fo3.· the defendant, in so far as 'it may


14 be considered as evidence. It is not evidence, and it is
but


15 not to be consHlered by them as evidence, "SO far as the


16 question itself .i8 concerned, I know of no IJower of the


17 Court to determine or direct either the defense or the


18 prosecution as to wl~t theory they may proceed on in this


19 case.·


20 un. FREDEllICKS: That is not the point, your Honor.


21 THE COURT: If they prove it, that is another matter.


22 IJR FREDSRICK3: That is not the point I make.


23 THE COURT: The jury Vii II not consider the statement made


24 by counsel as evidence in any Viay, shape or form, and I


25 now so instruct them.


26 ER F?EDmICKS: That is not the point I mal:e. The point I
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1 make is this: this is a court of justice in which we must


2 proceed according to the rules of procedure., and there is


3 no rtlle of procedure ..; ,."..11ich will permit counsel for either


4 side to make such a state~ent as counsel made, and when a


5 counsel does make that statement he is making them for an


6 improper motive, and with improper intentions of improperly


7 influencing t jury. It can have no other effect, and we


8 only want to stop it so we can try this case according to


9 the evidence that is brought out on the witness stand and


10 not according to what may be said by either attorneys.


11 We have got to obey them, and we ask that counsel obey


12 them.


13 THE COURT: I feel sure under the admonitions of the Court,


14 and if there were no admonitions, sense and justi ce vro uld


15 direct this jury to decide this case upon the evidence that


16 is pres~nted to them, and not by the statenents, heated


17 or otherwise that may be made by counsel a t this time.


18 I think it is unfortunate that this outbreak -- I can l


-, ....
, ,


19 denominate it nothing else, has occurred; but I do not re


20 gard it as contempt of Court, or as being a deliberate


21 attempt to unduly Or improperly influence the jury, arA if


22 so, the jury will bear in mind the admonition the Court


23 has given. I might at this time -- this moment, I want to


24 say further to the jury and in connection with a matter


25 that was just before adjournment, that if any side remarks


26 are rr.ade by counoel dn this Court on either side, or by


any other person in tilis Court on either side, or out of
Court,







2r.?;S1
1 on ei ther side,.. ,on the street, remarks are made apparently


2 to other people and directed at you for your hear ing. You


3 are being sequestered here for the purpose of keeping your


4 minds entirely free and unbiased and unaffected by any-


5 thing that may be said or done or that may appear in news


6 papers or in this room, exc EP t what you hear in this court


7 room and from what you hear from the witness stand. That


8 is the thing upon which you are to decide, and if in these
\


9 matters to which 1 have referred, occur in the cour t room or
\


10 out of the court room, it is your duty to report the same\,
. ,


11 to the Cour t, and it wi 11 be deal t wi th accor dingly • There
/'


12 may be things said here that 1 wont hear, if so, call my
are


13 at,tention to it, or outside, or at any other time you/en-


14 I ti tl ed to that protection. You are part of the cour t


15 and the protection that ought to be accorded it. Now,


16 Gentlemen, proceed wi th the cross-examination of this


17 witness.


18 (last ques tion read by the reporter.)


19 A 1 would answer that 1 didn't put it there.


A Bert Franklin made the appoint-20 :MR. ROGERS. Who did?


21 mente


22 QAnd you agreed to it? A Yes, sir.


23 Q And thedistrict attorney aided you? A 1 didn't see


24 the dis tr ic t attorney after the arr a.rg ement was made unti 1


sentatives immediately afterwards, didn't you?


25 it was all carr ied out.


26 Q You saw various and sundry of his detectives
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A Yes, sir.


Q How did they know it was going to be at Third and Los


Angeles? A Bert Franklin said that was the place that


he would pick out.


Q How did the district attorney's representatives and


detectives know it? A 1 think they heard him say so and


1 told them myself afterwards.


Q You told who afterwards? A Told Mr. Brown.


Q Why did you correct your testimony this morning as to


when you first saw Bron? A Simply because 1 discovered b


thinking the matter over last night when it was that 1 firs


saw him, that is the only reason 1 have for correcting it.


Q Did you go to the District Attorney's office this morn


ing? A 1 did not.


Q Did you go there last night? A I did not.


Q Did you talk with the district attorney last night about


your seeiIg Brown? A Not a word nor to anyone else.


Q When did you tell the district attorney you were going


to correct your testimony? A As 1 passed hie seat as 1


came to the Witness stand.


Q You kne" he tried to correct you yesterday? A i knew


that on mature deliberation last night in thinling the


case over, 1 thought the matter out in my own mind and knew


that i had made an error in that statement, and 1 wished


to correct it.


Q You knew he tried to correct you yesterday, you gather d
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1 that from his statement? A Well, 1 judged both from your


2 statement and his that the statement 1 made in regard to


3 the time when 1 first saw Brown was not as he thought, and


4 1 discovered where my error was and desired to make it


5 right.


6 Q You consulted a memorandum book right here in court


7 didn't you, yes terday"l A 1 did not.


8 Q Didn't you have a memorandum book in your pocket? A 1


9 have one.


10 Q Has it got any entries in reference to this case? A No


11 an entry.


12 Q Ras it got any figures or memorandum with reference to


13 this matter? A No, sir.


14 Q Absolutely none? A Absolutely none.


15 Q From time to time as you have s at in this cO,urt room


while the jury was being impaneled, while you were waiting


to be called, have you consulted that memorandum book?


A Why, possibly, wh en 1 leave from home in the morning my


wife tells me some things she wants me to do and 1 put it


down and 1 refresh my memory in regard to that.


Q Why was it you kept refreshing your memory by looking


at the book in the court room of your wife's commissions?


A 1 don t' t think 1 have looked at my memorandum book


but once since 1 been engaged in this case in any way, shcp


or manner, either inside the court room or outside of the
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itl Q I want to knov;' .. 'w.hy.· you took tbat memoranduIIJ book


2 out so rom y times to find out what your wife wanted you to


3 get?


4 MR FREDERICKS: Objected to upon the ~round assuming facts


5 not in evidence. The testimony before this Court, and the


6 only testimony before this Court is that the witness took


7 that book out once and no more, and therefore the question,


8 "Why did you take it out so many times" is improper.


9 THE COURT: Objection sustained.


10 MR ROGERS: Now, you have deliberated over the matter,


11 I what do you r.ant your testimony to be, as to when you saw


12 Browne? A I saw Browne first in this case on Saturday


13 the 25th.


Q Knew Browne before that? A Yes sir.


Q Ever see him before? A Not to my knowledge.


Q Never saw him before the 2tith then? A No sir.


Q Did you see Campbell before the 25th? A Yes sir.


Q Where? A Oh, I have knovm him for a good many years.


Q How long before the 25th did you see Campbell first?


A. I don't kno," that I saw Campbell on the 25th. I have


no direct remembrance of seeing Campbell -- oh, I couldn't


tell when I saw Campbell before that date, and didn't see


him on ~hat date to my knowledge.


Q When did you see any member of the District Attorney's


office except llr Fredericks before the 25th? A Well, I


couldn't say the dates when I was up there. I saw the


ployees arc und there, I had no conversa tion wi th them


whatever.
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1 Q Did you have any conversation \nth any member of the


2 District Attorney's office before the 25th? A Oh, at


3 different times in different years, yes.


4 Q Tn the year 1911? A Not ,that I could call to mind


5 now; excepting with the District Attorney prior to the 25th.


6 Q How many times did you see the District Attorney be-


7 fore the 25th? A I think just once.


8 Q. IAre you sure of that? A I think so.


9 Q And when was that, how long before the 25th? A Well,


A In his o~fice.


possibly ten days before that.


13


12
A Oh, I have


In his offi. ce.A


And you saw him tho se t m) times only?


Where did you see him?


On the 25th where did you see him?


10 I
11 I Q


Q


Q


14 seen him since; yes.


ME FREDERICKS: That is objected to because it calls for


that is my memory of it.
office?


Q At his pmB:rl A Ye s sir.


Q Didn t t you see him out at his house? A Afterwards,


Afterwards on Monday? A Yes sir.


On what time on Monday? A In the afternbon.


That was the day before the alleged b~ibery?


That was the day before the arrest.


You gathered my question, didn't you? A Yes sir.


It was the day before the alleged bribery, wasn't it?


I am talking about those times? A I think so, yes;


Q


Q


a
A


Q


Q


Q15


16


17


18


19


20


21


22


23


24


25


26







290 r
1 conclusion of the witness, "the alleged bribery".


2 He doesn't know, may it please the Court, or may not know,


3 when the alleged bribery -- what is meant by the alleged


12 him.


13 Q You were to tel ephone him about meeting , weren't you?


14 A Were to make appoinmen t, yes.


15 Q And you went to the District Attorney to discuss where


16 that .appo intmen t should be made? A Yes.


17 Q You had agreed before that wi th Franklin to meet him


4 bribery.


5. THE COURT: I think he does. Can you answer the question?


6 A Why, it was the day before the arrest for pass ing this


I 7 money.


8 1m ROGF.:RS: I'lha t time did you get to the District Attorney's


9 office on that day? A Wel1,' it was in the afternoon•. I


.1 10 had agreed to telephone Bert Franklin at abo ut 4 0' clock,
i111 iand I was to see the District Attcrney before I telephoned


18 at his office? A I had met him at his office.


and we would arrange a meeting.


You had agreed, did you not, that ~lOU would meet him


i.n tom here?


lTow when you agreed to that, you had; in mind to me et


I agreed to call him up over the 'pho~eA


Q


Q
19


20


21


22
him here in town, did you not?


23
24 I A Yes.


it v.as changed to your oVon place for the purposes of the
25


26


Q And so when you went to the District Attorney's office
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1 nistrict Attorney. was it not? • I don f t know for 'the.a


2 purposes of the Distri ct attorney; it ~~sthe purpose of


3 taking it out some other place.


4 Q It Vias suggested by the District Attorney that you


5 should take it out to your house? A Perhaps.
r


6 Q Well. was it so? A We~alked the matter over, and the


7 conclusion is. Vie concluded it was best out there, my memory.


8 Q And that is the day you told him you thought Darrow


'9 was coming out? A !To sir. that is not the day I told


10 him anything of the kind.


11 Q When ViaS it .you told l;1im you thought Darrow would be XX


12 there? A I told him what Bert Franklin said over the


13 1 phone~a t the 110nte and that I understood he meant


14 Darrow.


15 IvlR FREDERICKS: That ',',is objected to because it doesn't


16 complete the answer to the C]:restion. The question was


17 "when was it". and of cour se by going back in the testimony


18 the jury might figure when the qu est jon VIas, when was it?


19 THE OOURT: Well answ~r the question fully. if you haven't


20 done so.


21 A Well. it was at the 110nte.


22 fuR no GERS: Did you tell the Dis trict Attorney at your


23 meeting at his house on Monday that you expected Darrow


24 out there? A No sir.


25 Q Did you tell him that Franklin had ever mentioned


26 Darrow? A I told him tla t Franklin had ment ioned


L
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1 to the extent of saying he would consult with him in regard


2 to making sure that deferred p~yment.


3


'4


5


6


7


8


9


10


11 1


12


13


14


15


16


17


18


19 i


20


21


22


23


24


25


26







s 1 Q What did you say that Franklin had said? A 1 said


2 that he said he would consult Clarence Darrow and that he


3 would be able to fix it satisfactorily.


4 Q Is that the only time Darrow'smme was mentioned in it?


5 A 1. think so, up to that time.


6 Q Had Darrow's name ever been mentioned at any time up


7 to the arrest? A When 1 told him 1 supposed that he was


8 coming out.


9 Q Well, what did he say--now, tell us all that was ever


10 m.id about Mr. Darrow in any connection by Rt"anklin5 of


11 this matter? A Well, 1 asked him, 1 said, "Where is Darrow"


12 "Why," he said, "Did you expect Iarrow outbere?· 1 said,


13 "Sure did." 1 think he asked me Why 1 expected him. 1


14 said, "You said should '1 bring the Big one out t l", and


15 I supposed you meant Darrowr He said he didn't mean narrow


16 he meant Captain White. Then again when he said he would


17 Bee Darrow and that he would arrange for that deferred pay-


do not know anything about it, absolutely ignorant in


ment that he would be able to mae it perfectJy satisfactory,


or worda to that effect.


Q Now, those ar e the only two tiines that Darrow's name


Vi as mentioned in cOl)5lection wi th it? A Yes, sir. J .....-----,.._~ ... ..,.,,''',).


Q Did you know that Mr. Whi te had never seen lith Darrow up


to that tizre? A 1 did not, no, for 1 haven' t seen Mr.


White myself.


Q You know Mr. Darrow never saw Mr. W'hi te inhis I ife?· A 1
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was right near them when he saw them.


Q Did you go towardo Mon te wi th him when he left your


house? A No, sir.


Q Did you do anything on Monday, the day before this


alleged bribery, except to go to the District Attorney's


office and call up from Monte with reference to this mat-


t er? A Yea, air, 1 went hon~e and wai ted there for


Franklin.
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A He


1 think 1


A Y~s, sir.


--before Franklin came? A yes, sir.


Did he 1eave--Q


Q


regard to it.


Q You didn't go with him? A No, sir.


Q But you saw them meet? ·A 1 did, 1 was With him at


Q Did he leave until Franklin's automobile was in sight?


A Yes, sir.
~~


Q How long before F.t'm. klin's automobile was in sight did


he go?


A 1 think long enough to have reached his own home in


Los Angeles.


Q How long is that? A Oh, an hour or two.
before


Q Did he leave/the representatives and detectives and


agents came? A He had left n~ house before that but he


saw them out there before he went home.


Q Where did be see them? A On the road.


Q How do you know"/ A Well, 1 was in sight.


Q The Dis tr ict At torney go to your home wit h you?


did.
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time they came up there.


Q Well, then, he had not left you before the detectives


and agents and what not came up? A No.


Q Then he didn't leave until they came? A No.


Q Why did you say to Fr,nklin, "No, 1 wont have anything


to do VI ithit at all?" A Because 1 meant it.


Q You meant it? A Yea, air.
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1 Q Then, vfhEn you said that, your intention vas not to have


2 anything to do with it at all? A Not to act as a juror


3 in that case, oraccept any money.


4 Q You never '..'.ere sunnnoned as a juror, v.,ere you? A No


5 sir.


6 Q, Before your name ever \~S drawn from the box, you had


7 been up to the District Attorney's office and told him what


8 you said? A Yes sir. .


9 Q P.o\"l did you know your name \18S in t he box? A Bert


Q When did he show you that list? A In his office.


Q Did you know before that tba t your name was in the box?


A No sir. I had an idea it might be, but didn't know


10 Franklin shov,ed me a list which he said contained names


11 that were in the jury box.


12


13


14


15 anything about it.


16 Q Why did you .have an idea i tmight be? A Because I


was on theassessment roll and"v'.as living in th e ci ty ani


in the county, that is the only reason.


17


18


19 Q Had you taken pains to solicit tmt your name fhouldbe


20 in th e box? A No sir.


26 think I gave you the conversation &act~y, in my answer


Q Did anybody ask you about th at, 0 I' did. you ask anybody


about it? A No sir.


Q, Well, at the time you ''''ent to the District Attorney


was before your name came out of th e box you told him,


di dn 't you, you wouldassi st in trapping Franklin? A I
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1 fore.


2 Q Well, you might answer the cpestion that I ask him.


3 A No sir, I didn't tell him that at that time.


4 Q
H


Wat did you t ell him you \"\IQuld do? A I told him I
TT


5 would give him such information as was in my po ssession.


6 Q, And that you Yfould do what '1\'8S necessary to complete


7 the transaction? A No sir. I told him I thought his


8 crew of detectives, with the infonnatiol1 they had, ought to


9 be smart enough to capture the man wi th the goods on, with-


10 out allY' further information, or \'lords to that effect.


11 Q Well,. you told him if my thing further happened, you


12 'would let him know? A I don,t think he aslced me the ques


13 tion, and I don't think I volunteered that.


14 Q. Didn't Fredericks tell you the first time to stay in


15 it or to stick in it, and see it through? A No sir.


16 Q. Now, after you had talked yd. th Fredericks about the


17 matter, you had no Q.l)ectation of being a juror? A No sir.


18 Q. You knew you\':ere not cpalified? A Yes.


19 Q. And that was long tefore your name 7ras draV'm from the


box? A Yes sir.


Q. so, as a matter of fact, vmen this moneyvas paid to


you you ere not in tending to be a "talesman 0 I' a juror, you


knew you coul dn' t be, and that, on th e contrary, were aiding


and acting under the direction of the District Attorn~?


UR FORD: we obj ect to that on the ground 'it is irrelevan


and immaterial';r;hether the ·:\li.tness expected to be a juror
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vhether re int end ed to ac t as a juror, are absolutely innna-


terial, just as the question vhether he intenled toaccept


as a bribe as a bribe on his part t woul d be absolutely


innnaterial. The question is, did the defendant offer the


it calls for a conclusion in regard to that matter, and thOe


issue before this court -- I \'6nt to make the bbjection firs


-- it is knTelevant, innnaterial and incomp3 tent and not


cross-cxaminatkon, and I \ush to state tlat the issue before


this court is not "\;hetber this manyas a qualified juror,


it is not '"hether hevvas a juror -- the sole questionwfore


the court is,vJas hedrawn as a juror and did the defendaI~t,


ei ther him self or through hiscg ent Franklin, attempt to


bribe him, that is the sole issue before the court. now,


the jurors opinions as to whether he is qualified , as to
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or not.


29~r
It is irrdelwant anli innnaterial ·'"hether he knew it


16
money, if so, he i s gUil~y of the crime of brib ery, if he


THE COURT: Youwere allov.ed to examine ihis vJitness as to


tm t and ex:plain my Mswer; can I, .Tudg e?


thestatus and this is propercross-examination on that


branch of your testimony, if no other. Obj retion over-


A I v,Quld like to answerruled. Head the question.


offered it to a man Vlhose name vras dra,m as a juror. Now,


the juror's opinions as to -mether he ~~s qualified, or


jlllrorts opinions as to vnether he was going to be a juror, 0


not, his intentions as to whether he would be a juror or


not are absolutely immaterial.
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1 THE COU RI.' : You may do so.


2 4 Iv.as acting under the directions of the District At-


3 torney at that time, and if, having been served vIi th an or


4 der to appar in court, and no other ro tion having been tak


5 en, I should have explained to the court ~hen ~ name was


6 called the reasons voily I coul d not be a juror.


7 J{R ROGERS: But you never were served, Viere you? A No sir.


8 Q As a matter of fact, don't you know you never ~ere


9 dra\m? A No sir, I do not.


10
1 Q Didn't the District Attorney tell you that he YJould


11 get your name on the list? A No sir, he di d not.


12 Q Ofdrawing? A No sir, he did not.


13 Q Will you explain, then, how it ".as t m t just a bou t th e


14 time that you··rere going up to the District Attorney's of


15 fice, rod thisv.as happening, that your name came out on the


16 next' panel?'-----_..
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1 lfR FREDERICIm: That is objected to, may it please the


2 court, because it lassumes a fact that is not in evidence.


3 lfR ROGERS: If you lmow.


r
4 l~R FREDERICKS: As the evidence is, there were about five


5 panels that came out after he reported this to the Dis-


6 trict Attorney's office.


7 ]~R ROGERS: That il:l not the ev idenc e.


8 MR FORD: Its certai nly is not c ros s-examine. ti:on. 1fr :Monroe


9 shoul d have been examin 00.


10 THE COURi': If this vatness knows, he may answer.


11 lJR FREDERICKS: But, this assumes a fact not in tv-idenc e.


12 Let the reporter read the question, I think the court


13 will see the vice of it.


14 THE COURi': yes, I know your point. You say there v.ere.
15 fou.r or five panel s. I have heard no evidence there were


16 four or five pailels.


th ere v.ere none; he is assuming this man ""as drawn the very


:MR FPJIDERICKS: I lmOVl that, but counel is assuming'now


next panel after he",as up to see the District Attorney,


that is his question, itstates that.


TEE COURr: They7!ere assuming it from th e61idenc e as it now


No, your Honor, there is no 6lidence on that


stands.


HR ROGERS:


poin t at all.


1m APPEL: Th e rec ord shows, that is, if I read it


THE COURl': Let the vii tness answer the question, if


A VPat is the question?
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I don' t know a thing ro out it, neverAexhibit No.f)?


saw it.


Q The t you le!t the county a year and a half ago?


.....ri tn ess.


THE COURT: '}rhat are youaddressing your remarks to, JerI'


Ford? There is no qlestion r~fore the court at this time.


lfR FO lID : I think c oun sal has be en at t rac t ing the at t ent ion


of the vJi tn ass to a document. I wish t· make an obj ec tioI1l


to that, that the ,\1. tness -- upon further ecamination or


that document.


THE COURI.': Read it.


(Q,uestion read.)


A I couldn't tell you anything about that.


Q Well t nO'"!, I mow you th e she ri ff' s c ertificate, your


name -- your name is George N. Lockwood? A Yes sir.


Q Well, do you know arwthing about the sheriff's certi-


ficate filed in court here -- I am referring to People's


A No, I don, t know anything about it.


MR FORD: To that Y!e obj ect on the ground it is not cross


examination. This 'Ftitness has stated he doesn't knowany


thing about the sheriff's return, he is not in any'.:.ays


responsible for the sh eri!f' s return; the sh ariff' s failure


to find the juror is something concerning "trhich the juror


has nothing ':'!hatever to dO, and as to ,-"nether he is a


qualified juror is amatter of fac t to be determined from


the records 0 f the court and not fi'om the mouth of this


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


/'







1 THE COURT: Do you ';.8n t hi s an S'vver that he do e Sl1' t know


2 anyhhing ab outit st ric ken out?


3 HR FORD: No, your Hono r.


4 THE COURr: What is it you \'rent done?


5 1m FORD: If you \\1.11 read the balance, that is the part


6 I am objecting to, I think that is \'"bat occurred after-


7 vrards.


8 THE COURT: I think the question has been asked and answer


9 ed.


10 7:,fR FORD: I think' there is a question ~efore the court •
. I may be mistaken.


11 THE COURI.': I think you are, Mr FOrd.


121m ROGERS: As a matter of fact. you didn't leeve the


13
-


county a year and a half before the 25th of November?


14 A No sir, I hewe not been out of the county for two


15 years.


16 Q Youare vrell known in the sheriff's offic e, aren't you?


17 A Reasonably so. The sheriff knows me, and quite a nmmber


18


19


of hi s d eputi es.


Well, Mr Reyno I as knOitlS you, doesn't he? A I <bni,t


20 know Mr Rynolds himself, so I coul dn' t tell you.


21 Q You know Bob Brain, don,t you? A I think I know him


22 when I see him.


23 Q He is Under Sheriff, isn,t he? A I never spoke vri th


24 him in my life, nor he "N.i. th me, as far as I know.


25 Q R. T. Brain, deputy, or umer sheriff, or whatever he


26 may be, he knows you, doesn't he? A I don't knOYl ~ sir.







Vias not served 'vi th a surmnons, jf your n arne '{las dravm fram


the box?


UR FREDERICKS: We object to that part of the counsel's
•


question "If thi s YJaS on the level".


THE COURT: Obj ection sustained.


lffi ROGERS: You don' t know, then, '.Flhy you',vere not sum


moned, if you";rere actuallydra"vn? A No sir, I don,t know


why I was not summoned. I said I could only --


Q Were you ever told why you were not summoned? A No


sir. I said to one deputy in the office at that time, on


the morning of the 27th day of Nov ember, thllt I had notic ed


that Iv.as drawn as a juror, and he said he didn't think so.


Q vPo was the deputy? A Mr Van VIei t.


Q 1,{r Van Vleit' who stands there at the door? A Yes sir.
t'l


Q That '.'as on the morning of the 27th? A yes sir.


Q Where did you tell him t mt? A On the Covina car.


Q That "HaS on the 27th? A Yes sir.


Q And do you know 'lay on the 28th they certified, after


you had talked to l.fr Van Vlei t and told him t bat you kn e;r


you were coming out of the box, that they filed on


the 23th, sayi~ you";ere out of the county?


Jffi FREDERICKS: Thatis obj ec t ed to on th e ground it has


already been asked and answered.


THE COURI': Yes, I think. it has bem asked and answered.


MR ROGERS: You don, t knOYI hoVi it came a bout th at a man


as "va 11 known a s yourself -- if this-':,as all on the level
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MR. FREDERICKS. May it please the Court, that is objected


to as assuming a fact not inevidence, putting words inthe


mouth of the witness, "At that time you knew you were coroin


out of the box."


THE COURT. Objection sustaine«.


Q BY MR. ROGERS. You told Mr. Van Fleet you had been drawn?


A 1 told him 1 had been told so.


Q Who told you so? A Ber t Fr ankl in told me so.


Q When? A On Sunday, the day before.


Q Now, on the 27 th you met Mr. Van Fleet, the deputy sher if


and told him you had beentold your name had come out of the


box? A Yes, sir.


Q And on the 28th you know that the sheriff certified


you had been out of the county a year and a half? A 1


only know that from hearing you say so inthis court rOllmat


this time.


Q 1 show you that--you know that--Robert T. Blain's signa-


ture, don t t yOU? A 1 do not.


MR. FORD. We object to that as incompetent,irrelevant and


immaterial, calling for a conclusion of the Witness.


THE COURT. Objection overruled.


Q BY MR. ROGERS. 1 show you--


lAR. FREDERICKS. We further object to tl!is question on the


ground it is not crosB-examinationinow, 'if'counsel wishes


to establioh hie case, he, of course, can establish it with


his witnesses and in his way, but incross-examination of
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our witnesses, the witness here has said, for instanoe,


he doesn't know Blain and probably Blain doesn't know him.


And counsel says, "You know Brain's signature, 1 show you


his signature,--" that is not cross-examination.


THE COURT. Tha~ objection is well taken. The witness has


said he doesn't think tha. Mr. Blain knows him or barely


knows him. 1 think that is well taken. Objection sus-


Q BY MR. ROGERS. Well, you Know George Van Fleet, any


how?' AYes, 8 ir •


Q That io the n:an stand ing out there? A Yes, sir.


Q That handsome gentlerran blocking the doorway? A Yes,


sir, 1 see him.


Q Do you notice that he served the jurors out in your part


of the county, for instance Cullen and Carter and Boldoffer,


all out there in your inm:edia te vicini ty?


MR. FREDERICKS. Jus t a moment. Tba t is objedted to as


not cross-examination. It may be a part of counsel 1s own


case, which he should introduce with his own witnesses, but


that is not cross-examination of this witness to ask him
1


what he may know ,by showing him a document which prob-


ably he may not understand or may.


MR. ROGERS· 1 want an explanation of how it comes that he


tells Van Fleet onthe morning of the 27th he haa been drawn


out of the box and on the 28th the sheriff's certificate


eays he is out of the county andWae gone a year and a hal
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1


1 when M~ Van Fleet's name appears onthis document as serving


2 jurors out at Glendora, Covina, and Azusa; and that country


3 where Mr. Van Fleet lives, 1 want to know how it has all cOI!le


4 out, if it is on the level.


5 MR. FORD. It was not the duty of the witness to serve


6 himself, he was not a deputy sheriff. 1 presume the deputy


7 sheriff who lives in that vicinity was furnished with the


8 names of people who appeared on their record to be living


9 out in that vicinity, whiJ e the record here shows--


10 THE COURT. 1 don't think it is necessary to argue any


11 further. 1 think you are right in your objection that it is


12 not cross-examination. The question before the Court is


13 improper in that it is not cross-examina tlon. Obj ection


14 sustained.


15 Q BY MR. ROGERS. If you had not been summoned how did


16 you tell Frm klin you had to be in Cour t onthe 28th?


17 A He came to my house and asked me if 1 knew 1 had been


18 drawn and 1 told him 1 didn't ani he says, "Well, you have,


19 and you will be served." That i~ the way 1 come to know


20 anything about it.


21 Q How did you tell him then you hae to be in cour t on that


22 morning? A 1 said 1 would have to be if 1 was served.


23 Q IS that whatyou testified yesterday? A 1 think it io,


24 or if it is not--


25 Q You told Franklin then you would have to be in court


26 at what time? A 1 think it was 10 o'clock.







1 Q How did you know you would have to be there if you never


2 had been summoned? A Well, 1 inferred it, merely.


3 Q How did you get your inference? A From reading the


4 paper.


5 Q What paper? A 1 couldn't tell you and thetime the


6 court met, that was all.


7 Q How did you know that the venire that they said you were


8 on had to be returned on the 28th? A T didn't know it.


9 Q Then why did you tell Franklin you have got to be in


10 court that morning?
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Q Why then did you discuss with him, when he told you


that, what time you would have to be in court? A It was


A


3Gdl
Because he told me 1 had been drawn and would be served•


4 a question as to the hour he was fixing.


afternoon.


Q Then Why did you tell him you would have to be in court


(Here the court took adjournment until 2:00 o'clock PM.)


yes. That is my best impression now. 1 didn ' tcharge my


mind Wifu it at all.


1 think 1 was


A It was an inference 1 drew


Q iha t paper? A 1 couldn t t tell you.


taking the Tribune at that time.


Q And you think you read it in the Tribune? A 1 think so,


from the fact he told me my name had been drawn and it


would be returnable--I think possibly 1 read that in the


paper that the venire would be returnable on that daY ... __-r-....,


when you hadntt~en served?


Q That is your only explanation for telling Franklint you


had to be thereon the morning of the 28th? A Yes, st».


THE COURT. It is 12:00 o'clock. Bear in mind the former


admonition and as to all the strictness with Which it has


beengiven. The co~t will adjourn until 2:00 o'clock this
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2. Defendant in court with couns el.


3 CLARErTCE DARROvr on the stand for further


4 cross-examination.


5 THE COURT: You may proceed, gentlemen.


6 MR FORD: Attracting your attention to an ink mark -


7 THE COURT: I \v.ant ~ look at that paper, Mr Ford, so I


8 can understand your questions.


9 MR FORD: Iattract your attention to an ink mark oppo-
, .


10 site the word "Glendale", the name of H. D. Crutcher. Did


11 you make that mark t here? A No.


12 Q I attract your attention to a c"rcle


13 MR ROGERS: Just a moment. I wish to be permitted time


14 to obj ect.


15 THE COURI': Strike out the answer for the purpose of the


16 obj ection.


17 MR ROGERS:" Object to the interrogation upon the ground


18 it is not cross- e::.-::amination. This document, if it is


19 a docnment of veri ty, and is the real document, shonl d


20 have been produced at the time of the examination of Mr


It isn't so much the matter of itself, bUt it is the prin~


mony, as O~Berved in the matte r, shows that Mr Franklin


was interrogated about a list, and about some marks on it.


21


22


23


24


Franklin, Who was int errogated conc erning it. The testi-


25 ctple of allovnng the prosecution to split its case,


26 is never permitted, your Honor, in a criminal case.
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tion that the wi tn ass gave of the marks on the paper at


the time it was in his hands. on that theory the court


will allow it. Obj ec tion overruled.


They must produce evidence, we meet it --


TP..E eOURI': I dontt think that question is up \viththis


question here propounded, Mr Rogers. This question, I


think, is permissible, recognizing the force of your objec


tion, I think it is nevertheless permissible as an ex:pla-


therecord, plEase, add, as I intended to, it is incompe


tent, irrelevant and immaterial, and no foundation laid,


and if the document is admissible at all, it having been


referred to in the di rec tease 0 f the People, and L!.estimony


havi~3 been given concerning it, it should have been presem


ad 2~t that time, if at all. Now, it is too late.


Add to my Obj ECtion, to preserve


as a further explanation of the eq>lana-


I had no intention of heading you off in


Exception.


THE COUID':


nation of the


your obj ection.


MR ROGERS: I understand that. I possibly should have pre


sented my objection first,and then proceeded to argue it;


but exc eption to the ruling.


THE eOURI': yes.


:r!R FORD: I attract yourattention to a check mark in ink


opposi te the word tlGI endora" and the na."TIe William E. Cullen.


Did you malce t hat check mark? A No remembrance of wer


seeing it; no idea I ever made it.


1m ROGERS:
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1 Q I attract yourattention to the figure 3 just above the


2 check mark ill pencil. Did you make that figure? A No.


3 Q That is not in your handwriting?


4 lJ1:R ROGERS: .Tust a moment. I would like to have my obj ec


5 tion follow this matter throl~h.


6 THE COURT: It will be understood that your obj ection as


7 ju st stat ed and th e court's ruling overruling your ob-


8 j ection, 'Will apply to each of these q.1estions and your ex-


9 c eptions follovling it.


10 J.~R FORD: I attract yourattention to the figures 101,


n 102,103, 104 and 105, in pEncil, bEling the only figures


12 on that page in pencil. Did you make any of those fig


13 ures? A No remembrance of ever seeing it. I will say I


14 did not.


'2E.y I did not.


I attract yourattention to an ink circle, small circle


sit.e the name ·of Freeman, and one opposite the name of


James ¥~y; did you make any of those circles? A I will


made opposite the name of DaVisson, one opposite the name


of Dolly' one opposite the name of Elliott; and one oppo-


You are positive tbat you did not?Q
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22 MR ROGERS: Wait a moment. It is not a correct cross-


23


24


examination question. Obj ec ted to as not cross- ex:amina-


tion.


26I mean the J.lBvious anSYler ',';as a qualified one" ItI will


MR FORD: The question is a qualified one, your Honor--25







6/1 r. ~u.b


1 I did not." NoVl, I 'will ask you are you positive you


2 did not? A I think,it is answered.


3 TEE COURI': He sai d he did not.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


MR FORD: I attract your a.ttention to same figures on the
49


second sheet of the document which has been marked~for


identification. I will at·tract your a ttention to the figure


in lead pencil, figure 4 opposite the name of A. J.


Krueger; figure 106 opposi te the name of EdvJard A. Richards,


the cigure 107 opposite the name of Charles S. Sanderson,


the figure 108 opposite William A. Sackett; did you make any


of those? A I have no recollection of ever seeing them.


I will re.y I didn't make than. I am very positive I did


not.


Q I will call youratt ention to a line in ink about an inc


long,dravm horizontally on the page opposite the name of


A. J. Krueger, and one of the same character opposite the


name of George N. J.Jockwood. Did youdraw those ink marks?
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as 1 A No recollection of ever seeing them bef or e . 1 will say


2 1 did not draw them.


3 Q 1 attract your attention to some check marks on the left


4' of the page opposite the name of A J Krueger and George N.


Q And with regard to all the other check marks and ink


Q And likewise with the check marks opposite the word
""-


"Palms "and "135(i) Newton Street"; do you make the same answer.


A The same answer.


5


6


7
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10


Lockwood. Did you make those check marks?


the same answer to th~.


A 1 make


11 marks--check marks in ink and the circles in ink on thct


testimony in substance?


Q Now, you heard Mr. Steffens testify that when you handed


the list to Mr. Lockwood, that youpointed to some names I
on the list without mentioning the names. Do you recall sue,


12


13
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17


page, will you make the same answer?


answer.


Al make the same


18 MR. ROGERS. Wait a moment. Let's have that tes t irnony if


19 he can dig it up.


20 A My recollection is he didn't say th at.


Let 'e have that21 MR. RO GERS • Wa ita mon:en t, Mr. l6.rr ow


22 tes t iDlO r;r •


23 MR·FORD. 1 haven't Steffens's testimony right handy.


Let him get it, if you are goin~ to quote.


1 will not.


1 0 bject to it as a misstatement of the tes


MR. ROGERS.


JAR .'FOPJ)


MR. ROGERS.


24 I
25 1


26 I


I







1 mony, misquoted.


2 UR. FORD. Withdraw the question. Q Do you recall Mr.


3 Steffens testimony with regard to your handing a list to Mr.


not waste time on it.


MR • ROGERS. 1 take an exception to its being asked, if it


Q lIo you recall the testimony first without seeing it?


THE COURT. He has a right to see it.


JAR • FORD. Would your Honor kindly lend the witness the


testimony?


THE COti'RT. Tes, sir. It is available.


MR. ROGERS. Point it out, let's see where you get it.


JAR. FORD. 1 Withdraw that question for the time be ing an d


4'
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p 11


12


13


Franklin? A 1 would want to see the test imony •


14 is a waste of time.


15 I MR. FORD. Q Did you at the time YOU delivered the list of


16 I' jurors to Mr. Franklin, did you point at that time to any


17 I names on that list? A 1 have no recollection of pointing


18 I to any names •
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JAR. FORD·· Will you let Die have that book?


Jffi • GEISlER • What page do you want?


MR. FORD. On Lockwood.


Q What is the first time you distinctly recall that you


looked at the report of the naIra of Geor ge N. I.ockwood in


this book, Mr. Darrow? A The first time 1 recall was since


this tr i al began.
25 I


26 I Q About how long ago? A When did you begin '-:On this,


I
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year or so ago?


Q The indictment-- A J say, the trial.


Q Three months and a half ago? A Two months and a half


ago.


Q Since the 15th day of April.


THE COURT. The 15th day of May.


Q The 15th day of May, that is the first time you recall


having looked at the name George N. Lockwood inthis big


book, or for a r epor t onthe name of George N. Lockwood?


A You say, the first time 1 recall having looked at it.


What do you mean? Do you mean whether lever looked at


MR • FORD. We offer the report in evidence, your Honor.


it before that time?


Q I believe you testified you may hawe looked at it but


you have no recollection, so you said? A 1 certainly did.


Q If you did you had forgotten it? A Probably.


Q Do you recall you ever looked at the book,? after Frankl'


arrest, up to the time the trial began? A 1 am pretty


positive 1 never did.


Q You never did? A 1 know 1 never did.


Q After the trial began was the first time you looked at


this report 1 A Yes.


Q That you distinctly reoall? A You mean the first time


after Franklints arrest, 1 take it?


Q The first time since Franklin's arrest that you looked


at the book? A Yes.
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have no desire to take their property from them and with thel


consent of counsell will read the report itself in evidence.


MR • ROGERS • That is a good :id ea.
4'


THE COURT. No obj ection. He may read it •


Lockwood, Age 60; Baldwin park; Amer; Ranch; G.A.R.;


.5


6


MR. FORD. (Reading) Page 224 of the book,"George N.


did not seem to be willing to express his views on any sub-


occas ionallowns 10 acres ranch; Times;


party seemed to be a man of few words andpers .;ixpress;


7 Repub.; Methodist;


81
9 1


j ect. Looks to me as if he is a Times man. 1 do not th ink ...


he would give U.I,. more show than compelled to. '() 9/28/11." Ii


And the word "Rolmstrup" indicates that is the name of th


......
:~
:8
,~...,-...


Yes.A


That word "personal" indicates thatQ


and to the left appears the word "Personal"


The man saw Lockwood personaJly?


in parenthesis.


(Holmstrup )


10


11


12 i
I


13
1


14 I
i the-- A the man saw Lockwood himself.


15 \ Q
I


16 [ Q


17


18


19


20


21


investigator? A That is the interviewer.


Q The 28th of September, 19)1, indicates the date that the


v isi t was made by that investigator? A Yes.


Q Now, at the time of Franklin's arrest, all that you knew


about Lockwood was what you learned inthe newspapers and


office, and about rr.eeting him former ,,--such as you testifie


1m • ROGERS· Let us look at tJaat question.


A ~hat is not all I testified about--


1m. FORD. 1 will Withdraw it and put it in this way--


24 I


251
26 ,


I


22 I what Franklin had told you about him, calling on him athis,
23







1 MR • ROGERS. Let nle h~ave it read, please, sir.


2 :tAR • FORD. 1 have wi thdrawn it.


61BS-


U


T
I


because he desires it read.


MR • ROGERS.


MR • FORD.


THE COURT.


1 would like to have it read.


Wait a minute.


.He has aright to have it read.


1 do not think 1 ought to be interrupted merely


3


4! THE COURT.
I
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1 MR RORD: 'When it is not before the court?


2 THE COURI': He has a righ t to have it read.


3 lirR FORD: Your F..onor refused me that privilege, the fame·


privilege.


THE COURr: That ViaS a different proposition.


4


5


6 tion. (Question read.)


Read th e
I
I


quest


I
7 1JR ROGERS: The wi tness has not testified t lRt at the time


8 of Franklin's e.rrest, Franklin told him about his calling


9 at his offic e.


10 THE COURR: There is only one reason for having it read,


11 and if you vant to avail yourself of it --


12 UR ROGEHS: yes sir --


13 THE COURI': -- if you wan t to --


14 lfR ROGERS: No, I ~ant to call attention to the misstate


15 ment of the testimony.


16 lj[R FOP.D: At th e time Franklin was 8,rrested, you learned


17 in th e nev/slJapers som ething about the man Locbrood?


18 A Yes sir.


19 Q And you have testified her e Franklin told you some


20 other things about Locbvood? A Yes.


21 Di d you never make any personal investigation to find


22 out who LocID"foai yas? A Never -- v.'hen do you mean?


23 After the exrest of Franklin, did you direct that


24 any investigation be made as to vmo Loch~rood vas, any


25 investigation independent of ]{r Franklin? A


26 body knevr who he v.as.
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Q Well) you suspected that Mr Franklin v,as a party to


some frame-up ylithin a vreek after his arrest, is that cor


rec t ? A I suspec t ed it?


Q Yes. A I woul d like to ask to answer t hat question


you asked me, you will ask me another covering it, and I


do not like to 1 Eave it.


UR ROGEHS: Go ahead and answer it.


:MR FORD: Do youdesire to modify your answer, your present


answer? A I do not, but you started it and '\vithdrew it,


and there is an inference drawn.


MR FORD: There is no question unanswered.


TEE VII TN ESS : Will you please make a not e as to wh ether I


ever heard of Locbvood before the 28th -- outside of


this record


UR RO GEES : I wi11.


1!R FORD: You have testified before, Mr Darrow, that you


possibly had heard something about him. If that is what


you a re aiming at you may lTI.ake the eJ<:planation now, I do


not care to take anY' advantage of you on thl1. SUbject, or


I do not care to try to. A I will vatch just the same,


though.


Q I beg your rardon? A I Ylill watch just the same,


though. I had that report about Locbvood and the chances


are t lRt I had a personal report from Franklin about


outside of it, before the 25th day of November.


Q Do you r €call whether that personal report made
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A I am not sp €a1d.ng of all the repo rts


had on ur Lockvlood, but on other jurors t lRt were un


fttvoratle. I cannmt recall any other report I had onMr


Lockvlood, but presume I had a special report


lin on him.


Q, Db' you recall whether 0 r not you regarded LockvlOOd


favorably a.t t lRt time or not? A I do not recall.


]!R ROGERS: At what time?


MR FORD: That is what I \..anted.A_~I 1m ell then, but I


don't now.


Q You say you may have had a special report from lrr


Franklin? A I say I probably had.


Q, were those special reports in writing? A


and sometimes orally, generally orally.


Q, 'Where are those special reports? A I have


of them, probably hever kept them.


unfavorable?
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Q What became of them? A Generqilly verbal and th f?;f passe1


ont. and if they were writ t en they were probab~destroy ed


at the time; I had no occasion to keep them.


4 Q


5 A


6 Q


That is, destroyed after the Mclifamaras plead guilty?


SOmetimes and sometimes right at th e time.


Did yon make any notice as to the general character of


7 the reports, other than what appears in this book? A I


them.


rany special report made on Ur Bain? A I got a number of


by both sides for cause,


challenges v.asre exerCiSed?1


I
I


!


You recall that distinctly. do you? A No.


Where are those reports? A Uostly oral, probably


Did you between the time yr lain was passed for cause


yes.


After yr Bain had been passed


Q


Q And from v_hom? A Anybody who could find out, from


Franklin, from other people connected with the office.


I was very careful to \~~et all the reports I could possi


bly get, after anybody was passed by both sides sUbject


all 0 f them.


Q


Q


it .as sometime before peremptory


and the time of exorcising the peremptory challenges


A


probably did on the list from time to time, sometimes


made my notations, I sometimes made my notation on the jury


lists from a sp~ial report, and sometimes from a g en-


eral report in the boole; if there VJaS a special . report I g2iref3


that th e prei'erenlt'e over the general report.
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special reason for remembering.


to peremptories. I do not think there VJaS an instance


-\vhere I di d not send repeatedly. I could give you sever


al of them that ofcurred at this time, vmere I
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A 1 did not say at


Q 'J:10W long did you preaerve those special report8?~"
"'\


A They were generally in my head and 1 would not preserve,
1


them very long, because more imp9rtant matters would take I
J'their place.


-Q Mr. !larrington did calIon you after his return from


San Francisco on the grand jury proceedings? A ve used


to eat there quite often before and after.


Q 1 am referring to the occasion that his daughter ate


there also. A pis daugr.ter ate there more thafi once,


both ate.


with him at that time, did you not?


that time, there was no "That time" •


Q Mr. Bai n was accepted as a permanent juror. Did you


keep in reserve your reports so that you might jUdge his


conduct after he was sworn '1 A Probably not, excepting as


1 had them in my memory. 1 would hardly forget a juror


while 1 was taking him or before them, 1 don't think 1


ever did tha t •
testified in


Q You have/chief, AU. Darrow, about a conversation had with


Mr. Farrington on your front at your residence near Ea:ho Par


in this city in September, the latter part of September.


A 1 testified in chief that no such conversation ever took


place.


Q You have testified he called at your house and you taked
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so.


It is entirely probable.on the SUbject.


dictagraph business, and in view of your Honor's ruling


MR. ROGERS. Objected to as incompetent, irrelevant and


irr~aterial and not cross-examination, and 1 call your


Honor's attention to the fact this is doubtless this


Q And returned to Los Angeles, Septemter 20t.l1/ A I think


Q Did you meet him at your house dur ing that week, he being


accompanied by his daughter? A J have no remembrance


Q ¥ou met· Mr. iarr ington in February, 19127 A f did.


Q At the Hayward Hotel in this city? A Yes.


Q nidyou meet John R • parrington in room 43l.of the


Hayward Hotel in this city on February 14th, and have a


co nrersation wi th him there from approximately 2 :25 P.M.


never had at any time.


Q I am referr ing specifically to tha t time.


THE COURT. You mean December?


MR. FORD. September.


A September.


MR. FREDERICKS. The conversation in regard to the roll


of bills.


A Where he said 1 showed him $10,000.


MR • FORD. Q Mr. Barr ington was arres ted about September


11, 1911, on a cont empt char ge, in San Francisco 7 A 1


think so.·
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made at the time it was presented, 1 think it is too late


duced the witnesses here upon crossiexamination; asked for


1


2


3
to bring it in now. We demanded it; asked for it; pro-


4'
it;


had that; parrington didn't ask Darrow anything about it.


On Cross-examination 1 go into it a little With Harrington.


That doesn't admit it in this fashion. It is part of their


5


6


7


can't get it. couldn,t get it;, Now, couldn't have


cross-examination.


has been thoroughly br iefed. 1 am sorry Mr. Appel is not


here, but where admissions, statements and confessions are


claimed on the part of defendant, those are a part of the


MR. FORD. The court please--


THE COURT. First of all, what SUbject opened up on direct


examination is this directed to?


MR • FORD· The sUbj ect concerning whioh the witness has


testified just now and which he testified to on direct


constantly, as your Honor knows, demanded that dictagraph.


We put Mr. Falloon on the stand--


MR • FREm~lCKS· No, we put him on the stand.


MR. ROGERS. Yes, he was put onthe stand, admission to it


was refused, and we were not permitted to get the matter


at all, therefore no foundation has been laid and it is not


We hav


The mattermain case and it is not cross-examination.


main case and cannot be used for oross-examination.
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25 exalLination. He denied that he had a conversation With


26 John R Harr ington at his home near Eoho Park inthe latte
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part of September, 1911, and the witness having denied I
that, we have the right to show that the witness made a


statement since then, wh ich is contradictary to tha t


ev idence. If this W itnesB admitted later at anot her


time, at another place, that he did ~Ake such a statement


to John R. Harrington, or did show the money and that he


did make the remark which he made at that time, we have


a right then to direct his mind to the conversation and


to put to him the words of the statement which he made


on that occasion.
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2


MR ROGERS: He has not denied --


1m FOPJ): May I make my argument vii t bout


. 6415 ,lhUQ I


being interrupt-


3 ed.


4 TIm COURT: yes.


5 1,,fR ROGERS: Sure, but you misstate.


6 MR FORD: In the case of People versus Schmidt, the ques-


7 tion came up as to v.hether the cross-examination of the de


8 fendant in that case ~~s proper. The court held that the


9


10


11


12


cross-~Aamination in that case vas improper, simply for


this reason, and no other: that th e defendant md testified


only a s to certain matt ers in chief, and tha t upon eros s-


ey,.amination he should only be cross- ex:amined upon those


13 matters. The court said that as to whatever matters he


ant when a vntness vas the same as that of any other wit-


Penal code provides that no person can be compelled in a


Q,uoting


"The


from thestatute, and then the court says, liThe defendant,


provided in the code. He \~S SUbject to the TIlles for


testified to in chief, could be fully cross-examined, and


that the law with regard to the examination of a defend-


criminal action to be a \ntness against himself~ and,


furth er, sec tion 1323, "But if a defendant of fers him


self as a witness, he may be cross-e xamined as to all


ness. The court said, page 359, 7th Cal. App.


matters about v.h.ich he was examined in chief. II


'by placing himself upon the stand, bec~me sUbject to the


rules that govern any other ·witness, except as e.A.--pressly·
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.1 impeachment that apply to all witnesses. He vas sUbj ect


2 to cross-examination fully as to all matters about which


3 he had been examined in chief. tt


4 I Now, I direct your Honor's attention to this sentence.


5 "He vas SUbject to the rulES of impEachment that apply to


6 all witnesses." Now, the witness may be contradicted by sho'·!


7


8


91
10 I


11


12


13


ing that subsequent to the occasion about whic h they gave


testimony, that they made a statement that vms inoonsistent


with their pc esent testimony concernhlg the events


and transactions of the occasion in issue. This witness


bas testified that he did not give John R. F~rrington 0 r


did not show .John R. F...arrington any roll of bills what


ever, and he did not say, "I have got $10,000 that I got


14 from Tveitmoe's bank in San Francisco. tl He denies that


15 he said he was going to get a coupl e of jurors, and denies


16 the conversation in toto. Now, Harrington has already


17 testified as a 'lli tness, as to \m.a t di d 0 ccur on that oc-


18 casion. That is one contradiction. We have already put


19 that in, and we couldn't put in Harrington's testimony as


20 to what actually occurred on that occasion, but we may im


21 peach this witness by shO\ving trat since the transaction


22 happ Ened he made a stat emen t in February in which he p rac


23 tically admitted -- in "hic h he made statements that are


24 absolutely inconsistent with his present testimony, and


25 that is What we are seeking to do at this time.


26 NoV!, as to \mB. t the Peopl e may do by way of rebut tal,
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1 we ...vill cross that bridge when \"Je come to it. The question


2 at the present time is; have \'Ve a right to impeach t his wi t


3 ness? .Havewea right, on cross-examination, to impeach him


4 I the same as any oth er wi tness? F~ve we the right to


when VI e come to them.


put the imp eaching questions to him? If he admits that


:aid to furrovl, 'Why, you told me you had $10,000 to brib


3042:tradiction from P.arring ton. Let's see.


he said the things which '1','6:', •• are about to ask him, that


ends the occasion for rebuttal. If hedenies it, than,


w~~~ we may introduce the dictagraph stuff or any other


apply to all witnesses. Va h~e a right to put our impeachi


question to him. If he admits it, that is the end of the


matter; if he denies~t, ''''~~, Yle will cross the bridges


-
testimony that we may be able to produce, will be a proper


question to get at at that time. We don't want to cross


that bridg e until we get to it. At the p resent time th e


only question before th e court is, have we a right to put


an impeaching question to t bis wi tness?We claim that


under the rule laid dovm in people versus Schmits, that


the defendant, by placing himself upon the stand, became


sUbject to the rules that govern any other \titness, and


tha t he was subj e: t to the rul as of impeac hment tba t


MR ROGERS: It is just as ,",:ell, if your Honor pI ease,


when you a.re arguing before a jury, to tell what"


occurred, correctly. Counsel has said he has got one con-
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1 jurors with,I or something of that sort, Darrow said to


2 you, 'I did no such thing', or words to that effect,


3 did he not? A -- yes sir."


4 I MR FREDERICKS: That is r:art of it.


5 MR ROGERS: NoVl, then, so :fur as asking about showing


6 money ,-- nov!, they are going to show that F..arrington asked


7 him if he asked him about the matter


8 I J.[R FORD: II Oh, splitting hairs and quibbling.


9 MR ROGERS: Q,uibbli~ about nothing, but I am not standing


10 up here dec eiving p eopl e about v.hat is in th e record.


11 Do you t ell me I am quibbling. "I did not tell him. He


12
1 told me about $10,000. Q, -- Didn't you s'.ay there in


13 the room I saw it? The Witness -- Saw what? Counsel


Q, -- 1Ql rigll t, di <h' t you say there in that room that you


saw what he said was $lO,OOO? A -- I don't think I did."
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The $lO,OOO? A I only saw what he said was $10,000.
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witness Reuf who was a11owed, under defendant's objection


wer e erroneous and hi~ 1y prejudic ial to the defendant", and


so forth, and it was held that it was not rebuttal, had


never been rebuttal. Now, then, "I' he prosecution under the


claim that it was rebuttal called for the first time the


MR. FREDERICKS. We have no desire to contradict HarriLgton.


AiR. FORD· We have a question befor e the court.


MR. ROGERS. If your Honor pleases, we will take the case of


People against Schmitz which 1 have just sent for, and see


1 will


nThat he gave


"These rulings


There needn't be uny words


Your Honor wi 11 remember that


Do they want to contradict Harrington?


if counsel can quote law.


and exception, to testify, n and so forth.


stand?


Schmi tz was put upon the stand and Mr. Ruef is called to


contradict him, Reuf. And your Honor wi 11 see on page 353-


MR • FORD. That is the cross-ekamination of Reuf?


MR • ROGERS. It is not the cross-examination of Reuf lit


is the direct examination of Reuf.


the defendant $2500 and at another place $1500 in


Now, if he s aid there that he didn't say that he saw


the $10,000 or what was like it and he says here in his


testimony that Darrow denied, absolutely denied that he


said any such thing to him at that time, where do they


admi t Harr ington is a liar.


wasted about that.


MR. FORD. Very well.


MR • ROGERS. In contr adiction of Schmitz:


6s 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







6480 &3+6


1 and that certain conversaticns and statements were made


2 between Reuf and Schmitz. Now, "The evidence could not


3 poss ibly have been rebut tal except for the purpose of con


4 I tradicting the statement elicited from defendant on cross


5 examination; and as we have already held that such cross-


6 examination was erroneous, it is not necessary to discuss


7 the question in this regard further." Now, the cross-


8 examination of the defendant Schmitz--"On the cross-examina-


9 tion the prosecution asked, and defendant was compelled to


10 answer the fo11ow ing quest ion: 'Did Reuf pay you any part


11 of the $5,000 that had been test if ied he recei ved from the


12 French Restauranti' J The question was repeated in many


13 ways and forniS, and defendant was always compelled to answer


14 it. " That is only one part of the criticism. "In our


15 opinion the cross-examination was entirely improper, and


16 was not confined to the matters about which defendant had


17 been examined in chief. The Penal Code provides (Section


18 688) that no person can be compelled in a criminal action


19 to be a witness against himself, and that further (Section


20 1523): but if the defendant offers himself as a witness


21 he may be cross-examined as to all matters about which he


22 was examined in chief.' The defendant, by placing himself


23


24


25


261


I


upon the stand became SUbject to the rules that govern any


other witness except as expressly provided in the code.


Fe was SUbject to the rulee for impeaching that app1y to alII


Witnesses. He was SUbject to crose-examination fully


to all matters about which te had been examined
5'caruJedb)/
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Th~ croBs-examination was as to whether Reuf paid defendant


any of the $5,000 which it was claimed Reuf received.


Let us ask the plain, common sense question aB addressed


4 I to a person of ordinary underBtanding--waB defendant


5 examined in chief about the $5,000 or the payment of any


6 part of it to himBelf? The answer iB no. If the defendant


7 was examined in chief about the payment of money to himself


8 by Reuf how does it appear? The conversation With Regan


9 about the French Restaurants all being bad and that they


10 should be closed, was not about the payment of money to


11 I defendant by Reuf. The conversation as to Regants visit to


12 the Poodle Dog was not about the pavment of money to defenda


13 by Reuf •" "The decisionB are uniform that under the


14 section quoted the cross-examination of a defendant cannot


15 be extended beyond the sUbject matters concernin.g which he


16 waB examined in chief."


17 "We have carefully examined the case of People


18 vs Gallagher, relied upon by the prosecution, but find


19 nothing in it in any way inconsiBtent with what has been


20 s aid. The question in croBs-exarrdnat ion of the defe rdant


21 in that caB e reI at ed to sums of money being changed into


22 currency· in San Francisco in company wi th and in connec


23 tion With one BieggB who was particeps criminis, and as


24, to defendant going to 16th street with $3,000 at Bieggs 'B


dictation, but defendant in his direct examination has


teBtified about meeting Bieggs by appointment, that he







r \ 82 C. ':L.2.:1--, ....
air ~


1 not advise Bieggs to draw the money from the bank or to go


2 off wi th him, nor suggest nor consent to hie doing so.


3 It is plain that the cross-examination related to the very


4' na ttera--Bieggs, 'the money' and t going away with . t t which1 ,


5 had been testified to by the witness in chief. We fUlly


6 agree with the statement inthat case that if the question


7 'would have a tendency to elucidate from him the whole


8 truth about any matters upon which he had been examined in


9 chief t, they would be proper; but the reasoning does


10 not apply to the facta in this, because this defendant was


11 not ~examined about the rna tter in chief. n
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1 "Cross-examination being erroneous, the error \vas not


2 cured by the wi tness answering the question in the nega-


3 tive, for the reason that the prosecution sUbs~quently used


4 I this examinati:on of the defendant for the basis of intro-


5 ducing certain evidenc e of Ruef, which properly was a· part


6 of the case of the People in chief. Negative answers were


7 perhaps "vhat the prosecution expected, so that under the


8 guis e of rebut tal, they could call Ruef to the stand to


9 contradict the defendant, and that is whatvas done. It


10 is evident by the rules of law, and that regard to fairness


11 which characterizes every criminal trial, if the prose-


12 cution had evidence to prove that defendant took or ac-


13 cepted p:trt of the money extorted by the conspiracy and


14 pay to his accomplice Rue.f, such evidenc e shoul d have


15 been produced as a part of the case for the prosecution.


16 The defendant had the right to h m.r the wid enc e against


17 him before being required to meet it. The evidence and


18 all the evidenc e tenciBing to show his gUilt should have


19 been produced. If Ruef paid or gave defendant money,


20 part of the proceeds of the crime, the prosecution should


21 have produc ed the evi denc e as a part of its ·case. The d e


22 fendant '",,;ould thEn have had the right to meet the evidence


23 as part of his defense. In t bis case Ruef was not placed


24 upon the witness stand, norvas any evidence given as to


25 any money being paid to the defendant; but the evidenc e v


26 held back until d efen d:mt was asked the qu estions in
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Then, in the guise of rebuttal, the


2


1 I cross-examination.


evidence of Ruef vas brought fourth, under the claim tmt


3 it ilas to contradic t the defendant, but really for th e pur


4' pose of proving facts whic h were :r:a.rt of the case for


5 the pro secution in fhe first instanc e. Such pIaC tic e


contrary to the ·tay criminal t rials are usually conducted


It would be contrary to every man's sense


It would be


It is of much more importance thatof right and justice.


in our courts.


61 would be a great injustice to a defendant.


7'I
81
9 1


10 every defendant shoul d have a fair and impartial trial


11 under the rul E5 of evidence laid down by the ablest jUdges


12 and established by centuries ofexperience,tb.a1!!. that a de-


13 fendant in some particular case should be convicted.


14 It is important that a defendant, if gUilty of tlecrime


15 with which he is charged, should be convicted; but it is


16 of greater importance that the constitutional right of


17 each and every on e to a fair trial, under the rules of


18 evidence and the forms of law adopted in the light of ex


19 perience, shall be pr-eserved inviolate. It goes to the


20 very foun:1 a tion of our republican insti tutions. U


21 NOVl, if your Honor please, they held there, as I have


22 indicated to you, that where it is proper in diredt eoc-


23 amination and part of their main case, in the guise of re


24 buttal or in the guise of c ross-examination for the pur


25 pose of introducing rebuttal, as is said in that case, th


26 cannot put in their case that way.
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1 Now, let's hark back to the early days of this case some


2 . few years ago -- I beg your ra rdon, weeks ago. We will


3 see what happened about these very conversations. Never


4 at all vvas there any suggestion or ex::am.ination about the F..ay


5 ward matter, about the dictagraphic scene, about his being


6 introduced dovm t here in that room for the purpose of being


7 interrogated by his one.--time guest and :frriend, who had


8 broken bread and Eaten salt vdth him, into that room, into


9 the F.ayward he ,vas induced, and there we are told that


10 Detective Foster of the Erectors Association was comfor-


26 have it, Y!ly, then it would have been a different propo-


11 tably ensconced in one room, accompanied by two certain


12 shorthand reporters, some of whom cannot pass the examina


13 tion and conversations occurred. That is all they toaud us.


14 Then, your Honor, we demanded it. we demanded it for the


15 purpose of cross-examining F..arrington. We interrogated F.ar


16 rington as to whether ]/!r Iarrow had ever admitted he bribed


17 a juror, or tlRt he had anything to do with bribing jurors


18 or tta t he bad mid out there on the porch -- that if


19 he di-n't deny in that room that he had ever said such a


20 thing to Harrington, and F.arrington said all that is true.


21 Now, vhat do they want to do with this defendant? We


22 haven't touched on the sUbject on direct. We lave not gone


23 into that matter with thisdefendant at all. If they had


24 produced, according to ourdemand, the dictagraph stuff at


t"J5
~ the time your F~nor intimated and indicated~ we ought to


'\
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1 sition, but in'the guise of rebuttal, they are tr,ying to


2 do the same thing, or in th e guise of cross-examination,


3 to be followed by rebuttal, as is said in this Schmitz


4 case, the.r are running close to matters t lat have been


5 said in this case to be a c onsti tutional right, one of th e


6 most important rights guaranteed to us, a right which no


7 court has th e power or the Ii berty to take away from a de


8 fendant, and your Hono r Yiill further remember that you


9 said that if they didn't produce that dictagraph record by


10 t he time thei r cas e c losed, I will h Ear from you. Now,


11 they didn't produce it" by the time the case closed.


12 That is in record, if your Honor please. Now, \mere do


13 they stand nO'll? Holding back document after document for


14 the purpose ofcross-ex:amination in order, if your Honor


15


16


please, to snag this defendant, if so they may, in 0 rder to I.


put him between two cars, if they can, but you know what


17 the SUpreme Court said about that procedure right here.


18 "It would be contrary to the way criminal trials are usually


19 conducted in our courts. Such practice would be a great


20 injustic e to the defendant. It would be contrary to the "ra.y


21 criminal trials are usually conducted in our courts. It


22


23


24


25


26


'would be contrary to wer.r rna.n' s sense of rLl:Sht and justice.
It is of much more importance that wery defendant should
have a fair and impartial trial under the rules of evidence
laid doym by the ablest.·judges and established to centuries
of experience, than that a gefendant in some particular
case should be convicted."







1 Of course, that is elementary. Sometimes a layman wonders


2 why a case is reversed by on e of the Appellate COurts


didn't they? If anybody would believe F.arrington, they


proved them by Franklin, didn't they, if anybody ~~ll believe


Franklin. They proved the admissions of the defendant frmm


otherwise is to provide ways and means for the convic-


i ...


stood


To hold


F.aving opened up


admissions; they proved them by F~rrington,


tion of the innoc ent, so v;,e have our established rul as.


Now, if your Honor please, having closed upon the sub


jedt of defendant's statements to F.arrington,


to be able, as has been so fully denounced in this opin-


the defendant ever admitted anything, they started out


the SUbject of defendant's statements, may I ask your Honor,


hO\'1 does it come now in the. guise of rebuttal, in the


guise of the cross- ex:amination, prec eding rebut tal, as


is said in the Schmitz case, they are able to do ~mat the


SUpreme Court in that case denounces as absolutely against


com.'tTIon right and justice and against every law of the land.


convicted he ought not to be convicted at all. It


nne time to another, if he ever made the:'1l, by sue h '.'1i t-


here before your Honor and fought for it for days, and


couldn't get it, hov~ are thEY going to use it now. If


nesses as th~ were able to produce.


}!ovr, if they had t bis as 'Wra demanded it, as we


proving


saying, "Why, the :DIan was clearly guilty, but as lustice
"'if


McFarlane said,,,,a man cannot be' legally'"
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21
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1 ion, ought they be able to split their case in two? We


2 are enti tl ed, as this opinion says, to know what we have


3 got to meet. They must put in their case. Now, we have


4 put in our case. They are trying to come back wi th some-


5 thing that we are not call ed upon to meet. Then, \~ come on


6 and,,m,eet tmt. Then, when we meet tmt, yJe will see what


7 happens then. Then they put in something else. It is


8 against all 0 rderly proc edure, but more than that, if


9 your Honor please, it is again st every man's sense rig ht


10 and justice. Now, we ought to try this case right. This


11 is not a game) if your Honor please. This is not a ch ess


12 board. We are not playing here for a prize. We are de


13· fending a man for ,;,hat mEans his life, for tra t is what


14 it :meE-us, to thisdefendant. l;row, if your Honor please,


15 we OUCSht not to be euchered in this fashion, because they


16 can get an advantage from us in this v~y, if they had it,


17 and it is true, vby didn't they bring it in when we stood


18 here day after day and demanded it? Why did they obj ~t
:/


19 to our getting it from Falloon, if it is t rue? And wb)'l


20 novr, against what th e Sup reme Court says is cont rary to


21 every man's sense· of right and justice? vrhy now can


22 they come back wi th their main case? It has n ever been


23 permitted and your Honor ought not permit it in this


24 case for the first time in criminal history.


251m APPEL: Just a moment. Your Honor, your rule is


26 strong in referenc e to that that it is wen applied







6489 &8-frzt.


on cross-


JUdgment for defendant,"


"The widenc e of plaintiff


He vas then asked the following


(Reading: )


'Do you recqllect havin~ any conversation


\Vhether the money had been paid for the defendant,


the plaintiff to defendant.


there vlith Mr Young (Plaintiff)) in the presence of Hiss


examination, he testified that he ~as at plaintiff's


civil cases, and your Honor knows that th e code provides


that the rules of evi denc e in civil cases are the same as


in criminal cases only when not othe~vise provided for.


Novl, in th e case of Young against Brady, your Honor


please, vhich is cited in t.he 94th California, the Supreme


Court said thi s: it is a short case. ( Reading:)


"Action of as'sumpsit for money alleged to have loa,ned by


it, were the principal questions contested at the trial.


he entered the land.


or at his request, and ·whether he had promised to repay


hous e on a pi eo e of pUblic land) whic h he had ent ered as a


and that he was at plaintiff's house on the wening after


and so forth.


house probably half a dozen times while he was building a


Green, during thms time, in referenc e to how tlo.ankful


you v~re tj-l~t he had secured this claim (the preempttion


pendedby plaintiff for him or at his request.


preemptioner in the vicini ty of plaintiff's residence,


The defendant testified that no mon eJ had been paid or ex-


6


7


5


1


2


3


4


25


8


9


10


26


tends to prove money paid or expended for the defendant,


11 I rather than money loaned; but no point is made on this
12


{1,round.
13


14


15


16


17


18


19


20


21


22


23
question :G-


24







6490 6'586


x wherein thedefendant stated that hexx


Upon objection ofdefende.nt's counsel, the court exclud-


as he COUld, or by the time that he ",.auld make his proof


vas exceedingly thankful to Mr Young for obtaining for


him the land, and that he would endeavor to pay him


the money which plaintiff had paid to Mrs Barton as soon


as he possibly could, -- at least, by the time he \vould


make his proof upon the land;' and asking the witness to


confine herself, 'to the conversation in reference to his


Barton,


claim) for you, and that you were soi~~ to reemburse him


as soon·as you could? A -- No sir, never had any such


conversation. t The plainti ff called Miss Green in rebut


tal, ,no testified that she had lived with plaintiff since


she vas a child, and recollected the time defendant took


possession of the land; that she had heard conversations


between plaintiff and defendant at the plaintiff's house,


at different times, within 10 days after defendant took


possession 0 f the land J about that land, 0 r the purchase


of land. She,as then asked whether"at any of those


times, she heard a conversation between them 'in reference


to repaying lir Young the money Young had adve.nc ed to If. rs


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20 thankfulness to Mr Young forsecuring the land, and that


21. he vfould pay the money that he had paid Urs Barton as soon


22


23 upon the 12.nd.'


24


ed this proffered testimony, on the ground -- 1. That,


as admissions of thedefendant, they ~ere part of plain-


25


26







1


2


ant's ori'?,inal case, whic h should nat have


for th e purpose of rebut ting the evi denc e


6491 e565.:tl.1
been wi thh eld


om th e part of


3 the defendant , and, 2, that as evidence to impmch the de


4 fendant, the proper foundation had not been laid for its


5 admission. The propriety of this ruling is the only ques


6 tion presented. The court \'vas not asked to permit the


7 plaintiff to reopen his case for the purpose of introduc


8 ing this testimony; there fore, the court did not err


9 in excluding it as a part of plaintiff's original case. It


10 THE COUill' : Give me that ci tation, lv!r Appel.


11 MR APP:BL: The 95th Cal., at page 130, is the decision.


12
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significant fact, wher- considered in connection with the


legal proposition that some proof on the point was essential


Here he had in his power tile means of introducing :,~. 'J


direct testimony upon the point as to whether he deposited


the lead bar or not, and did not even offer it, but seemed


In the case of Kohler vs Wells Fargo & Company, read


ing from page 613, 26 Cal.; "And this is the n:or e


remarkable from the fact that the plaintiff himself, who


of all men, best knew, and who, alone, in all probability,


had positive knowledge as towhether he did deposit the lead


bar or not, was the leading witness on his own behalf


and examined at length and yet said nothing at all upon the


This, cer tainly, is a


We think for this defect of proof, if for


nor indeed was he questioned upon that SUbject.


carefully to avoid the su bject.


to bis recovery


point j


consideration. "


no other reason, the plaintiff should have been Don


suited at the close of his testimony. He was not, however,


and the defendants introduced their testimony. WhiJe the


defendan ts introduced much testin'ony without o'Etjection,


tending strongly to show that the lead bar was deposited


by plaintiff, not a particle was introduced wh ich tended


in any degree to supply the defects inthe plaintiff's


proofs, so that, at the close of defendant's case, there


was no testimony before the jury which tended to show that


plaintiff did not ship the lead bar, and consequently no


testimony tending to show that he paid his money withou


25


26 I
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1 . "After the close of defendant's test imony, the


2 plaintiff offered, as rebutting evidence, to prove by


3 Q. A. Ohafe, who was bookkeeper for plaintiff on the 19th


4 I of March 1859 , the time when said lead bar was char ged


5 to have been deposited, that on that day, plaintiff


6 deposited wi th Wells Fargo & Oompany, to be forwarded by


7 theIr express, a gold bar of the value and description named


8 I by Mr Kelly (defendantds witness) as being of the value and


9 descr iption marked onthe wrapper of the package which Mr.


10


11


12 I


13 1


141
I


15 !


Kohler left there, and that this gold bar was purchased of


Wells Fargo & 00., the defendants, on the same day, and


that they received tbe value 'thereof in cash."


"The defendants objected onthe ground that·this


evidence should have been offered onthe pJaintiff's ori


ginal case before he rested. The court sustained the


16 objection and plaintiff excepted. This ruling presents the


17 most irrportant question in the case. It ~ust be borne


18 'in mind that the plair:.tiff had offered no proof at all on


19 this point; yet it was a point upon which proof was essen


20 tial to his recovery. He did not now, so far as appears


It was testimony that clearly ~~~~(ft~d


by the record, show to the court that he had, through any


mistake in law, or from any inadvertance, omitted to intro


duce evidence onthis point, and upon some reasonable cause


Shown, appeal to the discretion of the court to open his


case and p!r mi t him to supply the defect. But he s irr:ply


relied upon his right to introduce the testimony by


rebuttal •


21


22


23


~: I
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1 original case of the plaintiff, and should have been intro


2 duced before he rested; for if i ttended to prove any-


3 thing material, it was that Kobler did not deposit a lead


4' bar. A Plaintiff has no right to keep back all of his


5 testimony on any material point until he draws out the


6 testimony of the party, and then come in with his own.


7 This would give him an undue advantage contrary to the rules


8 of law, and if he does eo reserve bis testimony deliberately


9 and wilfully, the courts Will not allow him to conte in


10 after the defendant rests and make out his case. But


11 whether the plaintiff wDI be permitted .to reopen his


12 proofs or not, ill a quest ion which rests very much in the


13 discretion of the court below, upon consideration of the


14 circumstances surrounding the particularcase. As testi


15 mony in rebuttal, it did not rebut any evidence that was


16 material to the defense, ·and as the case stood on Plaintiff'


17 testimony. Nor did it rebut any testimony upon any


18 affirmative defense set up by defendants. We think there


19 wms no error in exclUding the testimony."


20 Now here, your Honor, they have this man


21 Barr ington, who was their witness, plain tiff's wi tness in


22 this case, the people's witness inth:is case, they put him


23 there upon the stand and ask him concerning the admissions


24 or declarations of Mr. Darrow on the night that they sat on


the porch at Mr. parrow IS home .They did not care to ask him


whether or not at any other time an? pI ace, but the


wi tness was put upon the stand--whether :,'jy. :Rarrow had
,'j'(:aru:red
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1


2


3


any admissions in character and in substance similar to


the one that he testified about; they have it in their


power to ask him for that further admission. They didn't


4' do that If they considered it essential, .as they do now


to their case, they should have put it in in harmony With


all sense of decency and With all sense of justice to this


while he was undertaking, in an effort with others, to get


the defendant in a room down there at the Hayward, whether


or not the defendant had made any admission With respect


to t~at matter and he said then and there that Mr. Darrow


5


6


7


8


9


10


11


defer:dant. We were forced to ask the Witness whe~her,


12 denied it absolutely; we were forced to do that, and the


13 matter is in the record. Now, they undertake to ask Darrow


14 concerning that same admission at some other time and place,


15 when in view of the testimony here before the court, coming


16 I from the very lips of lli. Harrington, he says he denied it.


And, reverting back to the decision 1 r.ead to your Honor17


18 in People vs Teshara, that statements made to the


19 defendant in his presence or transactions leading up to


20 admissions are not, where it is denieiJ or where he has


21 denied it himself arB not admissible in evidence even on


22 direct testimony or in the matter of a ma ter ial fact, where


23 the people are making the case. Let me have that Teahara


it is not admiss'


So that not only is this evidence inadmissible


because it is not cross-examination,


case.


as a part of their case, and it ia inadmissible because


Mr. fiarrington himself has said that hOe den~~I9-telA:J,


24


25


261
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1 plici ty inthe matter. Section 607 of theS,ode of Civil


2 Procedure provides) concerilirg the order of proceedings on


3 trial) when the jury has been sworn) the trial must proceed


4 1 in the following order) "Unless the judge for special reason


5 otherwise directs) the plaintiff, after statiu.g the issue


6 and his case must produce the evidence on his part)" mind th


7 language. It does not say he mue t produce a part of the


8 evidence) or a mere scintilla of the evidence, but "he must


9 produce the evidence." What is it? The evidence to prove


10


11


12


13


14


15
1


16


his whole issue •. "The defend an t may then open his case",


not open his case at any particular time, but open his


case) "after the plaintiff has produced the evidence"


and all of the evidence--"which tends to prove the issue


that the plaintiff is contending for") and not until then


is the defendant called upon to produce his evidence.


The defendant may then open his case and offer his evidence


17 in support--in support of what?· In support of his defense. I


18 Now) Section 2042, "the order of proof must be regulated


19 by the sound discretion of the court. Ordinarily the party


20 beginning the case must exhaust his evidence before the


21 other party begins." Now, are these provisions of the COde!


22 so trifling that we can cast them aside? Were they ever


23 proirided in this coae for the ascertaining in a proper and


regular way and a just·way· The truth of the contention
they


before the court) or are to be disregarded entirely in this
f\.


case?


24 I
25 I
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1 Now, inthe case of Peop~B vs Teshara, 134


2 Cal., page 544--now, your Houor, the record shows, and M.r.


3 Rogers read it to your ~onor, tha t 1y~r. r-rarr ington said tha t


4 I Mr: Darrow, in that conversation up there in tha t dictagraph


5 room, that Mr. narrow denied having made any assertion upon


6 which they are interrogating him here.


7 this case say? ~eatty, Chief Justice:


NOW, what does


"This is a com-


8


9


10


11


12


13


14 I
151


I
16 I


17 I


18


19


20


21


panion case to that of Manuel Amaya, just decided. "


"The court also erred in refusing to strike out the evidence


of Patton and Mullen as to the accusation made by Loucks,


when Amaya and defendant were brought to his bedside.


The statement made by Louoks at that time was hearsay and


Teshara made no admisaion of its truth, either expressly or


tacitly. He expressly denied it. The court and the Dis


trict Attorney seem to have lost sight of the fact that


it is not the accusation but the conduct of the acoused,


that is evidence in such cases, and t~t the only reason for


admitting the accusation is to explain the conduct. "


Now, mind you, there was there no conduct on the part


of the defendant tending to show his condition of mind or


consciousness of gUilt or innocence one way or the other,


Harr ington said, Mr. narrow expressly denied it.


That is whatHe expressly denied it.""What did he do?


and in this case the case is much stronger, for this case
\


here was an absolute:. and complete denial, that is the


testimony of Mr ijarri~gton, it is in the reoord here alreadJf!


I


I


23


22


24
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and the District Attorney seem to have lost sight of the


fact that it is not the accusation, but the conduct of the


accused, that is evidence insuch cases, and that the only


4 I reason for admitting the accusation is to explain the


5


6


7


8


9


10


11 I
12 I


13


14
I


15 I
16


17


18


19


20


21


22


23


24


conduct." Not only th at but it should not have been


admitted in evidence--







made."


and Teshara were arrested and brought to his bedside,


This


..


there are other cases here to the 'same effect.


5499 ~~I
"The District Attorney should not have offered this EVidence,


mowing, as he did, that 'fashara had not remained silent


under the accusation, ~ut had repelled at the time it \~s


which the District Attorney knowinglJl, because it is a mat-


California, 122, Cal., 490, 54 Cal., 491. And the Amaya
I


case, I think is here. Yes, peopl e E:gainst Amaya: "Wi th-


in an hour or two after Loucks v~s shot, the appellant


where, in response to questions by the officers he point-


ed to appellant c.nd said, 'There is the man that hit me vlith


a club and shot me'; and pointir~ to Teshara said, 'There


is the man that told him to shoot, and shoot to kill.' To


this statement appellant ~~de no reply, but Teshara


said, '~r Loucks, you surely are mistaken.' Appellant


and Teshara were at th e tim e in th e custody of a constc"b


case has been followed; the people against Long, that


case of peopl e ~ainst Lou,g is another case in th e '7th


tel' of record here, is not c~dmissible in evidence, and


We cannot shut our eyes to the evidence of Mr Harring


ton, he said that Mr Darrow denied it; that is the lan


guage he used, s.nd'. I say, it is as hot· fair to offer it


or to ask the witness here. Why ask him for the purpose


of offering it, of fering to prove by the evidence of the de


fendant, or to lay a fOill1dation for offering in ev~dence


25


26
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and the undersheri±' f) cmd a number of other persons v/ere


present t t~e prisoners being close to the bedside of


Loucks t the others standing near. There is no reason to


doubt t lR t appellant heard and fully understood the accu


sation made e..gainst him. and tlRt he VfclS as free to reply


as a person under c..rrest ever is. Vlhen evidenc e 0 f these


facts v.as offered by the Peopl e t the defendant obj ected to


it as incompetent and hearsaYt and because it had not


been shovm that the circumstances were such tlRt he 'l!ould


feel at liberty to reply) or called upon to make any re


ply) a.nd because thestatement and conversations wef'e in


the presence of the arresting officers and v.hile he "JaS


under arrest. This obj ection vas overrul ed by the court t


and the ruling is here assigned as error. It is no doubt


true t that to render wi denc e of this character admissible,


the oocasion and the circillIlstances must have been such as


to afford the accused person an opportunity to act or


speak t a.nd the statement must have been one naturally


calling for some o~tion or reply. But in this state it


has been uniformly held that an accusation of c rime does


call for a reply t even from a person under arrest. In


other jurisdictions it has been held that silence, v~en a


party is under arrest, does not sustain the hypothesis of


acquiescence because the party is not free to speak.


The leading c?J1thority upon this proposition is Commoll\yea


versus Kenney, 12 vet. 335, in which th e opinion of th e co
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1vJas delivered by Chief JUstice Shaw. This, I say, is the


2 lEading authority, not because it sustains the proposi-


3 tion to its full Elx:tent, but only because it is the sol e


4 basis of C'~ll the sUbsequent decisions which do fully sus-


5 tain th e proposition. A careful examination of JUdge Shaw'


6 opinion, hovJever, v,ill show that he did not decide, or inten


7 to be understood, tmt the mere fact that an e.ccused per-


8 son is under B~rrest Vlill always requi re the ecclusion of


9 statements made in hi's presence. This is what he says:


10 'In some cases, where a similar declaration is made in one's


11 hearing, and he makes no reply, it may be a tacit admission


12 of the facts. But t hi'S depends on two facts: 1. Vb. ether


13 he h ERrs and understands the statement and comprehands


14 its bearing; and, 2. Vthether the truth of th e facts em


15 braced in the statement is within his own lmovrledge or not;


16 whether he is in such a situation that he is at liberty to


17 make any reply; end whether the statement is made under


18 such circUIllstanc es and by such pe rsons as naturally to call


19 for a reply, if he -did not intend to admit it. If made


20 in th e course of any jUdicial hEaring, he could not in te:::


21 fere and deny the statement; it would be to charge the wit


22 n €ss wi th perjury, and alike inconsistend vii th deconm


23 and the rules of law. So, if the matter is of something


24 not within his lmowledge; if the statement is made by


25 a stranger, v.hom he is not faIled on to notice; or if


26 is restrained by fear, by doubts of his .rights, by a
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1 that his security will be best promoted by his silence:


2 then no inferenc e of assent can be drawn from that silenc e.


3 Perhaps it is vlithin the province of the jUdge, who must


4 consider these preliminary questions in the first instance,


5 to decide ultimately.upon them; but in this present case he


6 has reported the facts, on v/hich the competency of the


7 evidence depended and submitted it as c, question of law


8 to the court. The circumstances were such that the court


9 are of opinion that thedeclaration of the party robbed, to


10 \vhich the defendant made no reply, ought not to have been


11 received as competent evidence of his admission, either of


12 the fuc t of stealing, or that th e tag and money were th e


13 propel'ty 0 f the party alleg ed to have been robbed.
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is claimed would have contradicted or qualified the


accusations he made indef endant's presence. These


If not


q 0 'J ';'6503 c'" i


The declaration made by the officer who first


brought the defendant to the watcheouse he 'had certainly.


cover ed in his wounded condi tion- - statements mich it


who Vie 16 just putti ng him into confinement.


quest ions wer e objected to upon the ground, among others,


that it was not proper cross-examination, and upon this


groun:tlf the object ions wer e properly sustained. If the


defendant had offered this evidence as part of his own


case to contradict the 'dying declaration of Louoks, it


would have been clearly admissible onthe authority of


People vs Larence, 21 Cal., 371, but the ruling of


strictly an official complaint to officers of the law, it


was a proceeding very similar to it, and he might well


suppose that he had no right to say anything until regtilarly


called upon to answer.'"


"The defendant's counsel, in cEoss-examining


one of the witnesses who testified to what occurred at the


bedside of Loucks, asked him in relation to some previous


statements made at the time when Loucks was first dis-


no occasion to reply to. The subsequent statement, if made


in the hearing of the defendant, (of which we think there


was evidence) was made whilst he was under arrest, and


in the custody of p3rsons having official authority. 'rhey


were made by an excited, complaining party, to such officers
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1 court on the offer as made was correct." ff the defendant


2 had offered any testimony--Mr. narrow _haa not been examined


3 here concerning that diotagraph circumstance, he haa not


4' been asked what he said to Harrington at that time or place


5 or what Harr ington said to him. How is it cross-examina-


6 tion? This case of people against Amaya and the companion


7 case of People against Teshara, are leading cases in this


8 state.


9 I JAR. FREDERICKS. May it please the court, it is well to get


10 an idea of the issue.
,


11 THE COURT. Captain Fredericks, 'you can "oonfine it to


12 practically one matter.


13 )ffi • FREDERICKS. 1 would like to clear up the facts i nth is


14 case, first, your Honor, just br iefly. There seems to be


15 some confusion in the minds of counsel as to the demand


16 which was made for the production of What they call the


17 dictagraph stuff. The court will remember that we put the


18
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24


25 I
26 !


I
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shorth~d reporter on the witness stand and endeavored to


give that matter to the jury, the entire matter, and the


objection was made before the Witness could testifY,counsel I
on the other side should have a written-up transcript of it.1


We refused to give that inform~tion to the attorneys on the I
I


other side, but we have never refused to give it to the jurYl'


but, onthe contrary, have tried tJ give it to the jury. _


Now, the issue is, did Mr. DarrON show Harrington these bills!


or Borne bills and have a ~onversation with him i~ I


to br i bing a jury? That is the issue. Mt;~Ulhi:Mf I







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


did not, Mr. ftarr ington says he did. I am no t go ing to take


up tha time of the court in arguing the character of these


witnesses or their likelihood to tell the truth. When the


time comes before the jury I think we will be able to show


that they are as truthful as ordinary witnesses. Now,


that is the issue, did they say t~.t. NOW, Mr. Harrington,


on cross-examination was asked in regard to what occurred


down at the Hayward, he was asked oncross-examinat ion, "lan'


it a fact that Darrow denied down there having shown you


those bills?" And he said"yes, that is true." But, now,


we wish to ask this wi tness if it is not also a fact that


afterwards Mr. Darrow admi tted having shown rim the bills and


asked him not to tell about it, not to tell the grand jury


about it. We maintain we have a right to ask Mr. Darrow if·


he had not so stated, and if he denies it, prove that he


did so state, as a matter of impeachment. That is our


position as to the issue. If there is something further


that the court would indicate as to the issue--


THE COURT· yes, the case of Young against Brady, in the 94t


presented by Mr•.Appel in the opening of his argument, 1


thought fit in very closely to the situation presented here.!


MR • FORD. On thatpoint we will submit to your Honor the


authorities in criminal cases directly applicable to the


case at bar. The question before your Honor is this: The


defendant here, this wi tness, has not yet testified ond·


examination to any conversations had between himself


Harr ington in February at the Hayward Hotels;aw,he,y
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testified to those conversationa. The question is before


the court, now on cross-examination, can he be compelled to


3 testify to those conversations or not; the test is, is it


4 cross-examination, and if so in what is it cross-examina-


5 tion? Of what particular testimony that he gave ondirect


6 does this constitute cross-examination? That is the is sue


7 that is before the court.


8 THE COURT· The real question is this, to my mind: Is it


9 laying the foundation to introduce a line of testimony that


10 was not opened up in making yoU' case in chief?


11 I "MR. FORD· It doesn't make a particle of difference whether


12 it does or not, your Honor.


13 THE COURT· That is the seriolB question in my mind.


14 MR. FORD. 1 catch the point and 1 wi 11 answer it. It doesn


15 make a particle of difference.


16 THE COURT· And 1 Will oonclude, from reading the Young


17 against Brady case, it might have--


18 MR. FORD. As 1 stated before, the question of what is


19 introduced in rebuttal is not involved, that is a bridge


20 we ought to crOBS when we come to it.
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po ssibly have been rebuttal, exc ept fo r th e purpos e of


'contradicting the statement elicited from the defendant


Now, in Peopl e versus Scimni tz, they decided in two divi


sions of th e decision, two important points, in that ct'ase.


In th e sixth division of that opinion th Elf decided the


question as to whether or not certain questions pwopounded


to Mr Schmitz were proper cross-examination; in the seventh


subdivison of that opinion, they decided the testimony


given by Ruef viaS rebuttal. The court said on the lat-


ter point, as to vkl et her the testimony of Ruef v,as rebut


tal or not, would depend on whether it vas rebutting some


thing brought out by the defense in their case in proper


e}:amination. On page 361 the court said, "The prosecution,


under the claim tlat it was rebuttal, called for the


first time the VIi tness Ruef, who was c:.llow-ed, under de


fendant's obj ection and exception, to testify that about


.January or February, 1906, he gave to d efen <ant atone time


$2500, and at another time $1500 in currency, at the same


time stating to defendant that it was part 0 f the money he,


the wi tn ess, had receh"'ed from the French restaurants as a


fee under his agreement with them, B.nd that if defende.nt


would rec eive it he Vlould be glad to pay it to him3f B.nd


that defendant did receive it.
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24 on cross-examination."


The eQ"id enc e cou1d not


Except for one purpose; in other


words;the court said that if the cross-examination ~as


proper, then this evidence of Ruef's might have been int
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1 duced as rebuttal of t:tat cross-examination, a.nd the only


2 theory upon vrhich the testimony of Ruef in that case could


3 be rebuttal vas upon the theory that it rebutted the tes-


4 timony brought out on c ross-examination. But, as the


5 court said, "And as we have already held tlat sue h cross


6 examination was erroneous, it is not necessary to dis-


7 cuss the question in this record furt her. If That is the


8 point upon which the court held t:tat the testimony of


9 Ruef vas improperly admitted in that it rebutted something


10 that should never have been permitted in evidence. The


11 point was tlat Schmitz had been improperly c ross-ey...amined


12 and for t:ta t reason the rebuttal 0 f improper cross-examina


13 tion should not be permitted~ Itvas not for the reason


14 that Ruefts testimony might have been given on direct ex


15 amination on the direct trial of the case. The court


16 goes on, and discussing the questions that were asked of


17 Mr Ruef during his ecamination on rebuttal --


18 TP...F. COURr: I am going to eccuse the jury for the afternoon


19


20


recess, and if you~entlf~en want to continue to argument -


but I p refer to take the rest, too.


21 THE COUID': All right. Gentlemen of the jury~ bear in mird


22 your former admonition. We will take arecess for 10


THE COURT: Proceed, gentlflInen.


¥R FORD: NOW, in the Schmitz case, your Honor, the cour


23


24


25


26


minutes.


(After recess.)







1 did not discuss the qu estion as to. vmether Ruef's testimon,y


2 should be introduced in chief; it did not discuss tl:at


3 question in connECtion with the question of rebuttal tes-


4 timony. The obj ECtion to Ruef's testimony being put in not


5 rebuttal, was based solely upon the g round that there ViaS


6 no foundation for the introduction of such rebuttal testi-


7 mony, that it was offered in rebuttal to a cross-examina


8 tion, vrhich vas improper. In the Schmitz case, if your


9 Eonor will remember, the conn eo tirg link between Torono,


10 or whatever his namevRS, and Mals.fanti and the various Frenc


11 restcmrant keepers, \".as through Ruef, a.nd in order to con


12 I n cct Schmitz with that crime, Ruef's testimony \'\as absolute


13 lyessential. The prosecution, widently b eli evirlg hhat


14 they VI ere going to trap the attorney Farrell, who defended


15 ,,'
i in the.t case, let Ruef off the stand, E"'"rpecting that


16 Schmitz would have to take the stand and would have to


17 testify on some other matters which would give them an


18 opportunity to put Ruef on rebuttal. That ~as not done.


19 Farrell, -- I think it was Farrell who defended Schmitz


20 on that occasion --


21 UR ROGERS: Campbell.


22 MR FOP.}): \~sntt Farrell one of th e attorneys in tf1.at


23 case?


24 MR E.QGERS: He came in aftetvrards.


251m FORD: Di dn' the handle that particular part of it?


26 ER ROGERS: No, Barrett did.







5510 OAr 0c~


1 MR FORD: Whoever he was. He vas wise enough to conduct


2 the examination in chief of Schmitz to matters vmich would


3 not pennit across-examination as to the relations 'lvith Ruef


4 and the prosecution in that casew~re compelled to lay


5 some foundation for Ruefts testimony, and they attempted


6 to do so, but they did so by an improper cross- examination.


7 The court said that if the prosecution wanted Huef's tes-


8 timony in that case it was up to than to put it in on direct


9 examination on the direct trial of their case; th~ could


10 not bring it out by an improper cross-examination of Schmitz


The defendant in that11 That ~as the point in that case.


12 case had testified


13 THE COURT: That \vas not th e case I asked you about, 1fr


14 Ford. The case 0 f Young against Brady, I am particularly


15 anxious to get your vi 6'."'-S· on.


16 MR FORD: I will analyze that after I cite some authorities


17 on this side of th e question.


18 THE COURI': All right, proceed in your 0\VI1 way.


19 MR J!'OBD: The cross-examination was as to wheth er Ruef


20 paid the defendant any of the $5000, which it was claimed


21 Ruef received. "Let us ask the plain, common-sense ques


22 tion as addressed to a person of ordinary understanding.


23 V.as the defendant ex:amine d in chief about the $5000 and


24 the payment of any part" of it to himself? The anSVler is


25


26







conversation with Regan about the French Restaurants of


being bad, and that they should be closed, was not about the


with Regan to the effect that Regan told the defendant that


he had been told that $28,000 had been raised as a fund by t E


6511 &.1\+& 1
"If the defendant was examined in chief about the payment


The conversation


Theof money to himself by Reuf, how does it appear?


payment of money to defendant by Reuf.


1


2


3


4


5


6


7


8 French restaurants wai3 not about the payment of money by


9 Reuf to defendant. Whether or not Regan had made such a


10 statement was the~ubject about which the defendant had


11 testified. n The defendant's testimony was about a


12 statement made by Regan and that was the sUbject concern-


13 ing which the defendant had testified. Regan had testified


14 he informed the defendant of a certain report. Defendant


15 I denied that such information was given him by Regan.


16 "The decisions are uniform, that under a section quoted


17 the cross-examination of a defendant cannot be extended


18


19


20


21


22 dictagraph conversations the same sUbject matters as the


23 defendant's denial th~t he had actually shown a bunch


24 of something, money or whatever it was, 10 parrington on


25 the par ch at his house, and i..tthe same sUbject matter as


26 denial that he had ever told the defendant that he had
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and he was going to reach a couple of jurors? That is the


quee tion that is before the court. "We have carefully


examined the case of People vs Gallagher, relied upon by


the prosecution and find nothing inconsistent in any way


with what has been said." 1 am going to read that case


to your Honor. "The question of cross-examination of


defendant in that case related to ':'''/ sums of money being


changed for currency in San Francisco in company with and


connection With one Bieggs, who was particeps criminis


and as to defendant going to 16th street with $6,000 at


Bieggs dictation, but defendant in his direct examination


has testified about ooeting Bieggs by appointment, that he


did not dvise Bieggs to draw the money from the bank, or


to go off with it', nor suggest nor consent to his doing


so. It is plain that the cross-examination related to the


very matters, 'Bieggs', 'the money' and 'going away with


it' which had been testified to by the witness in chief.
\


We fUlly agree': r. with the statement in that case that if


the questions 'would have the tendency to elucidate from hi


the whole truth about any matters upon which he had been


examined in chief,' they would be proper."


The statements made by Mr. narrow to Mr. Harr ing


ton involved, would have a tendency to elucidate the whole


truth about the transaction on his front porch in the


latter part of September, 1911, and if that be true, then


they are relating to the same subject matter.
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1


2


3


a proper cross-examination, as the court says here on page


360--" The reasoning does not apply to the facts in this


case, because this defendant was not examined about the mat-


4 'ter l'n Ch1' ef. The cross-examination being erroneous, the


error was not cured by the witness answering the questions


in the negative, for the reason that the prosecution sub


sequently used this examination of the defendant as a basis


properly was a part of the case of the people in chief."


As it undoubtedly was inthat case, and if the People wanted


the testimony of Ruef in that case it was their duty, as


the court properly said, to put it in in chief, so that the
I


defendant might meet it at that time.


5


6


7


8


9


10


111
12 I


13


for introducing certain evidence of ; Ruef, wh ich


14 MR· ROGERS. Why not read the rest of it?


15 AiR. FORD. You have read it once to the court, and it is


16 the court we are addressing and 1 think the court under-


17 stands me. Now, inthe case of people vs Gallagher, inthe


until 11 o'clock inthe evening, that when they separated


that night they made an appointment to meet onthe following


day, Monday, June 6th, 1892, between 11 and 12 o'clock


in the morning at a certain location in Oakland, across


lOoth Cal., the defendant offered himself as a witness in


his own behalf to testify tha t he was not sure whether he


saw Bieggs on the Saturday next before the 6th of Jun,e or


not, and that onthe following Sunday he did see him, that he


met him about 1 or 2 0' clock onthat day and was with him
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1 street from the First National Bank; that thea was nothing


2 said about Bieggs drawing money from the bank) and th at


3 there was no particular purpose for which they were to meet.


4 He also testified) "1 did not on the Saturday just referred


5 to) or at any time or at any other time) or ever, advise


6 him to take the funds' from the bank, the corporation of


7 which he was Secretary) and appropriate the m to his own


8 use. "--in this case the defendant was char gad with


9 embezzlement--
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wi th him to do that before I d5'rcJj.o.d:~ of june 6th? A-- We


take the train which goes at ? o'clock towards Portland,


agreed to go to fucramento, yes, but did not agree to take


Q -- I am asking you if you did not agree


So far as this being cross-ej~inationasthe mon ey • "


? 0 'clock train.


to a conversation concerning which he testified on -direct


examination, in the present case, the si tuation is


Oregon, and take the money with you, arid go to Sacra


mento? A -- He spoke about going to Sacramento on the


Now, your Honor will see he denies a conversation there.


On c ross-eY.amination he vas asked "Didn,t you and Bieggs


a t or previous to th e time you met in the saloon on the


6hh day of june, ~892, agree to take this $8500 which


Beiggs had dra~n out of the bank and go·to San Francisco?


A --No sir. Q -- Did you not further e.gree that you


should take this money to San Francisco and change it


into currency? A -- No sir. Q -- And did you not agree


that after the money was chang'ed into currency you should


-------
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"Nor did I then or ever sugg est to him t:ra t he might do that I
or that he and I might do that, or t:rat we might go to


Canada or to some place, or that we would divide the


funds equally after we got away. I did not at any time ad


vise him to draw this money £'rom the bank to go off with it


not did I ever sugg est doing so, nor did I con sent to it.
with


Nor did I wer agree with him to go:.off· ~ the money of


the bank or of the corporation on deposit in this 'bank. 1t


1


2


3


4


5


6


t" 7


8


9


10


11


12


13


14


15
,


16


17


18


19


20


21


22


23


24


25


26







6516 tr+t-e


the transaction in September, and counsel for the prose


cution then asked the following questions:


into at this time, not haVing gone into it in your case


it is an impmching question, and is one that you can go


same subj ect matter as the t ransaction", and that is


the point I am trying to bring before your Honor, that the


conversation in .February is the same sUbj ~t matter as


ing the same subject matter, the situation being theecact


occurrence \~S the same subj ect matter as the conversa


tion. "In this case we hold t hat the conversation is the


reverse to that in ::. 1)eople versus Gallagher, in vv'hich


he was asked about a conversation, an~ on cross-examination


he was asked about an occurrence, and the court held the


in <fhief.


l[R HOGEHS: If your Honor pleases, having gone into it as


to the same subj ect matter in their case in chief, if


they had asked if itvas the same subject matter as the


conversation of September, then they open the subject ma


THE COURT: I am going to ask you, l~r Ford, if that is


the subj ect that you are di recting this lin e of argu-


ment to, I think you need not go any further with it. I


have very little doubt as to its being the same subj ect


matter, but the serious question raised by the Brady de


cision and that line of authorities isas to whether or not


the reverse, the witness has testified to an occurrence and


we are going to direct his mind to a conversation cover-
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1 tel' and having opened the sUbj ect matter, they must have


2 comp~~~ed it. Counsel is arguing in a circle.


3 MR FORD: We are not.attempting to introduce rebuttal tes


4 timony. I think these questions are elementar,y, but we


5 have to discuss them. I propose to read this case, which


6 seems to be to the same point; the people had covered the


7 subj ect. matter in the Gallagher case on their side of the


8 case, wi:thout introducing evidence tending to show that the


9 defencant was guilty of the offense with which he ViaS


10 charged, then the defendant takes the stand and denies a con


11 versation, or, rather,denies in chief, the conversa-


12 tion had with the defendant.


13 Tim COURT: Well, present it in your ovm way.


14 1,{R :BURl): ThEn, oncross-examination, he goes right into


15! that sUbj rot matter and the counsel for the prosecution
I


16 then asks the following questions: ttQ -- I \ull now ask


17 you if you did not go to San Francisco vvi th 1,fr Beggs on


18 };Ionday afternoon, llonday, the 6th day of June, 1892, and


19 take with you $8500 which Mr Beggs haddra~~ from the First


20 National Bank of th e Ci ty of oakland, belonging to th e


21 Oakl~"nd COnsolidated Street 'Railway Company?", to which the


22 wi tness answered, "yes". "Q -- Did you not, when you


23 arrived in San Francisco, assist Mr Beggs in changing


24 about $1300 of that monE¥ into currency? A -- I changed


25 $1300 of that money into currency, I did not do so in or


26 to make it Easier for'lrr Beggs and myself to flee with
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1 this money." The very matter involved in th e criihe t the


2 very matter concerning which testimony 'had been intro-


3 duced by the People tim the direct trial of theircase t be


4 fore resting t and here VJaS the time t the defendant had


5 been on tl~ stand and had testified he didn't have a con-


6 versation t and then they go into that very subj ect matter
. -


7 concerning which testimony had been given by the ~eopl e t


8 by the prosecution t in their di rect case t and if it is not


9 a case like the one in court t I never saw one.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







6519 ~1~


16s 1 IIQ Did you not return to Oakland, bring back


2 this same money with M~ Bieggs and leave ~. Beggs somewhere


3 near Oakland Point and you go to the 16th Street station,


4 I taking with you $),000 of his money? A We returned to


5 Oak land, and 1 went to the 16th street station With the


6 money at Beggs's dictation.' These last three questions


7 were objected to by the defendant's counsel upon the ground


8 that they wer e not proper cross-examination, not having


9 reference to any mtter testified to by the \vi tness in his


10 examinat ion in chief. II You will recal J that the


11 examination in chief of the witness, the defendant, was in


12 I reference to a conversation, not as to the occurrence, it


13 was in reference to an occurrence from which the'" occurrence


14 ensued. He denied haVing the conversation, then the


15 I people sought to impeach by cross-examining him as to his


16 I actions. The very point in issue before the court.


17 (Reading.) "The court overruled the objection, and


18 upon the wi tness declining to answer the questions onthe


19 further ground that the answers would tend to cr iminate him,


20 the court preempor ily ordered him to answer, and thereupon


21 the above answers were given. These rulings of the court


22 were properly excepted to and are now assigned as error."


23 "We are of the opinion that the court did not


24 err in overruling the objections •. Section 1323 of the


25 Penal Code jJrovides, 'A defendant in a criminal


26 proceeding cannot be compelled to be a wi tness against


himse If; but if he offer himself as a wi tI}(~!~J~d







Any question which would


qualify, or destroy the force of his


C3 ,-1 t,...,
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1 cross-examired by the couu.sel for the people as to all


2 matters about which he was examined in chief.' The effect


3 of the latter clause of the above is to take from the court


4 I any discretion wh ich it might ordinar ily exerciEie in allow


5 ing the range of across-examination to extend beyond the


6 matter brought out on the direct examination. (See People


7 vs Rozelle, 78 Cal. 0 and to prevent the prosecution from


8 questioning upon the case generally, and in effect making


9 him its own witness (People vs O'Brien, d'6 Cal.) the


10 statute does not, hem ever , place any limitation Dr


11 restriction upon the extent or character of his cross-


12 examination' as to all matters about which he was examined


13 in chief'j and uponthose matters he may be cross-examined


14 .as fully as ny other witness.
I


151 have a tendency to elicit from him the w~ole truth about


16 I any matter upon which he had been examined in chief or which


17 I would explain, or


18 direct testimony, whether it be to give the vb ole of a


19 conversation or transaction of which he had given only a


20 part, or to show by his own admissions that he had made


21 contrary statements, or that his conduct had been incon


22 sistent With the statements given in his direct testimony,


23 and thus throw discredit upon them, would be legitimate


24 cros s-examinat ion. n


25 Now, this Witness has testified that the occur


26 I rence did not happen as Harr ington tes tified in September


I and we have aright to destroy the force of'~b~,,~,1;,~Il',\l!!ll!.







1 to qualify it, to modify it by showing his conduct since


2 that time hasnot been consistent with the testimony now


3 given upon the stand •. We have a r igh t to elici t the whole


4 I of the evidence in this case, wh ich wi 11 br ing out the f~ts


5 truth about that transaction. We have the right to show tha


6 he had a conversation with Harrington in February, which


7 would destroy the force of his present testimony, because


8 it relates to the same sUbj at::t matter. If the conduct of


9 the defendant in the Gallagher case was admissible to


10 show that the conversation concerning which he testified


11 was not correctly given by him upon the stand, then vice


12 versa, the conversation wh ich he had g ivenmight have been


13 introduced to show that he had not correctly related what


14 his conduct had been. The point established in the Gallaghe


15 case is that the conduct and conversat ions had about it


16 both relate to the same SUbject matter, and here was a


17 case in which the people had introduced their evidence,


18 as they have in the present case, and had closed their


19 case, and the defendant had started inwith theirs. The


20


21


22


mere fact that they might have been privileged,


attempt to put it in but under a ruling of your


which we disagreed with at that time, and still


and we did


Honor, J
disagree wi


23 we wer e not permit ted to put it in, and perhaps we wi 11 have


the same trouble when the matter comes up 'for rebuttal if24


25 the conversat ion s ar e denied, and that is the only it


26 ! can come up. We may have the same trouble and may


I
I







Q DHI you or did yeu not h avo th.i(.J convtjrsnti.on at that


a ccnvereution and denies he referred t.o any al,ah sUbject


A 1 th ir~:


A TelJ what.


A 1 don ,·t th in k there 10 'my doubt a 'oou t ito


you not Bay 1 11~:;)i1pPofle they do? It


promised that 1 would not do 1t, It and did YOU thN; reply,


"I~ell J dontt tell it," undddn' t ;ia. flarrinp;ton e"'y,


"'I wont do it unlea!'l th(~y nbBolutely force me to", and did


n.9.tter." ~1()YI, it rrn.y bo he ir:tendo tomrrit he,d1d have su h


natter?


1'e) 1 about the oonverH n. t ion on the porch.


( And <Hun' t 1M. Uarr in~ton e::l y to you. It 1 know wh:l.t .l


pro:doed my family, that, 1 ;'loul d not per jure tnYf:ji;>l.f, .l


at t};ut till"6 and place? A 1 didn't say that. 1 ~nkc'\i you


~:. Tban you didn't ;,ave this converaation witt: rrarrineton


th::::t h~l(S reference to any Sll"h rratter. Thore were a r,ood


regard to what sUbject it woe con~ected with?


1 h~ve nnswered it.


noi'my rr.9.ttors ap,..,lo:on of trore, as you know, if you h~vn anYj


r:oteo at all.


ti~e and placo? A 1 had no auch connected converB~tion


C, Did yc,u or did yOll not haV(3 thn.t converal~tion, wlthout


UR. FORD. The witner'H-; hqgS;lid, your Honor. "1 didn't


rave thl\ t .-,onverE3Fl.t.ion VI i th rofero nee to t~~at sUbject


. not any.
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your Honor is not the admissibility of rebuttal testimony.


That is a br idge, however, webe able to put it in .


will cross when we come to it
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The question here before


4' Your Honor is not going to rule upon the admissibility
5
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1
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of rebuttal testimony until that question is presented.


Your Honor is gOing to rule merely upon this question, is


this cross-examination? Are the questions directed to the


same SUbject matter?


25
I


26 I
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cross-examination limited to the mere questions that his


They are trying to limit us to merely repeating the ques-


he had stated in categorical terms that he had not done


And that is what they are seeking to do here.tion. "


Referring again to the people against G&.llaZher:


(Reading:) "The 'matter' about \nich the defendant had


cOlll1sel has asked him upon the direct examination, or to


the replies which he had made to those questions, but


questions vrere correct or not. Neither was the right of


so, his ansViers Ylere not conclusive in his favor, nor did


as is sho\Vll clearly in this case, a conversation and a


transaction may be both classed under one and the same


heading as subj act matter.


It is true they are directed to a different time and to
instead


a different place, and to a conversationAof a transaction.


tions that were propounded on direct examination, and


ev en though it is the defen dant, that is not th e ru.le.


(Reading:) "Or to asking him whether his answers to tho se


been ~amined in chi ef, If -- that vas the conversation,


remember -- (reading:) ""vas Ylhether he had cooperated or


use and converting the money in question; and although


they prevent the prosecution from showing 'dlhrough the


mediu_rn of cross-axamination tlat they were false, and for


this purpose the pro secution ViaS not limited to a repeti


tion of the quetions propounded upon' the direct 6'Camina-


acted in consert ",vith Beggs in appropriati:ne to his OV/Il
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1 extended to the entire matter, 'about' which he had been


2 examined in his ovm behalf, viz: whether be had gieen to


3 :Beggs any advice or suggestion or aid in appropriating


4 the money. :By offering himself as a witness he waived all


5 obj ection to his c onsti tutional right to claim ex:emption


6 from giving testimony against himself upon all the matters


7 about which he should volunteer to testify. U And this


8 witness, 'when he took the stand cannot hide behind th e rule


9 or general prim iple of law that the answer would criminate


10 himself. He has 'laived that insofar as he has testified,


11 that is, as to all matters concerning v..'hich he has given


12 testimony in chi ef. He has -\)vaived his right, not to in-


13 criminate himself by refusing to answer questions as long


14 as they are confin ed to the same subj ec t m.at t er.( Reading:)


15 ":By offering himself as a wi tne'Ss he ""B.ived all obj ec-


16 tion to hi s constitutional rig ht to claim exemption from


17 giving testimony against himself upon all the matters about


18 which he should volunteer to testify, and as to those mat


19 ters he opened the door for the most searching investigation


20 by cross-examination as to the accuracy of his testimony


21 as fully as any other 'witness who might have given the


22 same testimony. The right of cross-examination afforcls the


23 most effective mo de of testing the accuracy or credibility


24 of the wi tness, and should not be restricted beyond the


25 requirements of the sta tutes. It was not the intention 0


26 the IEtSislature to give to ad.efendant the opportunity of
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1 making any statement upon his direct examination ",'[hich he


2 mieht choose, in reference to the issue before the court,


3 and to preclude the prosecution from showing out of his


4 0'WIl month tmt such statement is false.


5 In People vs. Rozelle, r/8 Cal., it was held that the de-


6 fendant might be cross-examined upon a letter 'which he


7 had vJritten, and about which no questions had been asked


8 him upon the direct examination, upon the theory that the


9 letter tended to cottradict the denials which he had made


10 on his di rec t eocamination. The statutes of Missouri


11 authorizing -- If The people versus Rozell e viaS a Cal-


12 ifornia case


13 TEE COURT: Vait a moment, Mr Ford. I stated to you


14 sometime ago that the court yas stronglj: il1cl~ned to


15 ag ree wi th you, saw no :reason to' differ wi:th you on th e


16 subj ect;. jou have been arguing about. But t here is
.,I


17 another branch of this sUbj ec t I thought you were coming


18 to very quickly - - t here is no use wasting time on the se


19 matters. I announc ed sometime ago y.hen you started on


20 this line of argument, t lB. t that is not the real question


21 before the court, and stated what it vvas.


22 MR \!fORD:


23


24


25


26


Then I misunderstood your Honor altogether.







those ~dmissions.


MR • FORD. Supposing we did, that doesn't shut us out from
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interrupted you again, 1 thoughtThe reason 1THE COURT.


this is not cross-examination, except for that reason.


1 think it is cross-examination if you can overcome thE


you muet surely have misunderstood. You are not taking
which


up the re~l question before the wourt/is whether or not the


ant, your Honor. 1 can't say what his answers will be •


THE COURT. lt is of no consequence what his answers will be


conversations it would be then up to us to introduce rebut- :


tal testimony. The point we are seeking, yourl'onor, is nott


THE COURT. But you had a chance in your case in chief to sh w


JlR • FORD. Yes, your Honor.


THE COu~T. 1 have not yet seen any reason to assume that


o~hBr difficulty.


MR. FORD· 1 don't know what is inthe mind of the defend-


question now under discussion can serve any other purpose


except to lay a foundation for the introduction, on


rebut tal, of tea timony tha t ought to have been offered in


chief.


so far as this question is concerned.


MR • FORD. If he wi 11 answer that he did have conversations


such as we offerd to him and asked him about, that is an


end of the ~atter. The testimony is in. There will be no


need for any rebuttal. If he should deny that he had the


cr oS8-examinat ion.
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THE COURT.. That seems the ques tion dec ided in Young vs


1 will take the time.


JAR - ROGERS. The v,ery matter that your Honor referred to is


in People vs Schmitz, "Negative answers were perhaps what


~ady •


&~. FORD. 1 regard the decisions being read by M~ Appel as


r-aving no pertinency or bearing upon the case, and 1 didn't


THE COURT. Perhaps it does.


If the Court will bear with rne just a moment


what
Mp • FORD· 1 know, at least, in my own opinion, that while{\. I '


he read was good law, it had no application to this case,


and 1 didn't pay very close attention to Young vs Brady


when he was reading it. Young vs Brady, 1 think it is in th


94th Cal.


1
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4


5


6


7


8


9


10


11


12


13


14 the prosecution expected, so that under the guise of


15 I
rebuttal they could call Ruef to the stand'to contradict the


16


17


defendant, and that is what was done."
criminal


MR. APPEL. 1 have other" cases, your Honor, right


18 squarely in point _ They are short _ They don t t need any


19 facial expressions--


20 THE COURT- 1 am going to aBsurr,e, 60 far as it being a


21 proper question oncross-examination that it is. There is


22 another ser ious question to dispose of, howeiTer_


23 MR • FORD· Why, it has got absolutely nothing to do wi th it.


24 Now, Young vs Brady, if the COurt please, the question was


25 asked of the defendant--the question was for loaning


26 the plaintiff sued the defendant for money loaned or
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on behalf of the defeni ant. Plaintiff had testified


to thos e facts, or the facts upon which he raised his claim,


and then the defemlant took the stand and was asked the


following question: "The defemant testified that no


money had been paid or expended by plaintiff for him, or


at his request. On crosB-examination he testified that


A No, sir; never had such a conversa-


t ion. t It


soon as you could?


he was at his hmuse probably half a dozen times while he


Was building a house on a piece of public land, which he


had entered as a preemptioner in the vicinity of plaintiff's


residence, and that he was at plaintiff's haae onthe


evening after he entered the land. pe was then asked the


fo llowing ques t ion : 'Do you recollect having any conversa


tion there With Mr. Young (plaintiff), in the presence of


Miss Green, dur ing this time, in reference to how thankful


you were that he had secured this claim( the preemption


claim) for you, and th at you were going to reimburse him as


Now, your Honor will notice that no objection


was raised to the asking of that ~uestion of the defendant.


There was no question about its being a proper crOBS


examination, and that is the question that is before:ttte


court at this till"!6 •


1m • APPEL. Jua t read on •


MR. FORD. Just keep easy, 1 will read the whole of it.


The question presented in the Brady case ~as a question 0
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4


rebuttal testimony, to which we have not come yet and which


we will never come to inthis case. (Reading) "The plain


tiff calJed Miss Green in rebuttal, who testified that she


had lived wi tb the plaintiff since she was a chi1d, and


.5 recollected the time defendant took possess ion of the land;


whether, at any of those times, she heard a conver~ion


between them 'in reference to repaying Mr. Young the money


Young had advanced to Mrs. iarton ~ ~ ~ •...


that she had heard conversations between plaintiff and defe


ant at plaintiff's house at different times, within ten


days after defendant took possession of the land, about
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that land, or the purchase of land. She was then asked


24


125


261
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1 wherein the defendant· stated t iRt he was extremely thank


2 ful to J,{r Young for oqtaining for him the land, and that


3 he would. endeavor to pay him the money which plaintiff had


4 paid to Mrs Barton as soon as he possibly could -- at


5 least by the time he would make his proof upon the land;'


6 and asking the VIi tness to confine herself 'to the con-


7 ve·rsation in reference to his thankfulness to Mr Young


8 for securing the land, and that he would pay the money


9 that he had paid Mrs Iarton as soon as he could, or by


10 the time that he woul d make his proof upon th eland' ".
that


11 NovrJt your Honor vd11 observe that th e question,4 was
~


12 asked Miss Green was not -- no proper foundation 'NoaS laid


13 for its asking as an impeaching question, and that is


14 the only purpose for which it coul d have been introduc ed


15 at that time.


16 THE COURT: Is that the point upon which the court decid-


17 ed it?


:18 MR FORD: If your Honor will Ie t me get through, I vdll


19 get through v ery quickly. It coul d not have been asked


20 in that form as an impeaching question. The only other


21 groun:l upon which it would have been admitted, \'.Quld be on


22 the direct trial of the case. It could not be offered on


23 rebuttal for any other purpose, except by vay of impeach


24 ment 0 f the defendant, and it was not prop er by way 0 f


25 impEachment of the defendant, therefore the only other


26 purpose that it --- the only other ground upon Which it







could be admitted in the case was as part of plaintiff's


might have asked the court, in his discretion, to open his


main case and admit it anyway, but it v~s not offered for


that purpose, and the obj ootion was made by defendant's


1


2


3


4


5


main case agains t the defendant.
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It is true the plaintiff


6 couns el. I didn't mean to be discourteous to the court,


7 and I hope th e court didn t t so understand it.


8 THE COURT: Oh, no.


9 MR FORD: (Reading:) "Upon objection by defendant's coun


10 sel, the court excluded this prof:6ered testimony on


11 the grounds, first, that, as admissions of the defendant,


12 they ,vere part of plaintiff's original case, which should


13 have been withheld fo r the purpos e of rebutting the evi


14 dence on the part of the defendant; and, second, that


15 as evidence to impeach the defendant, the proper founda


16 tion had not been laid for its admission. The propriety


17 of this ruling is the only question presented. Now, wi th


18 regard to the first ~round, the court vas not asked to


19 permit the plaintiff to reopen his case for the purpose of


20 introducing this testimony; .therefore the court did not


21 err in ex:cluding it as a part of plaintiff's ori~inal case.'


22 If it was admissible as part of plaintiff's original case,


23 they should have asked permission of the court to reopen it,


24 if they wanted to get it in. They couldn't offer it in


25 rebuttal as part of their original case upon that ground.


26 They might have offered it by way of impeachment --
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1 l!R APP:EL: They couldn't offer it at all.


2 1!R FORD: They might have offer~d it by way of impeach-


3 ment if th €¥ had laid the proper foun dation, notwi thstanding


4 the fact that it might equally have been admissible on di-


5 rect opening of the case by the People.


6 MRAPP:EL: Does the decision say that? Let's see if the


7 <i1ec ision says that.


8 MR FORD: I would aSk the court to put some sort of a


9 quietis on counsel.


10 THE COUR'l': That is the question there. I was about to


11 ask the same on e. What does the decision say?


12 MR FORD: I am coming right to tmt; I am reading it.


13 (Reading:) "As evidence to impeach the defendant, a


14 proper foundation had not been laiid for the admission of


15 any material part of it. The defendant had not been asked, I


16 whether, in any conversation wi t h plaintiff, in th e pre-


17 sence of lIiss Green, or at plaintiff's house, he had said


18 anything about reembursing or repaying plaintiff for


19 any money advanced or paid by plaintiff to Mrs Barton; "


20 Now, the court does not my that it would not have been


21 admissible as an impeac bing question, because it was equally


22 ad..-rnissible as a part of plainti ff' s main case. This case


23 does not say and there isn't another case in the whole


24 United States that wilt my that. The court said or co n-


25 ceded, not in express words, but concedes it by the lan-
!


26 guage it ;;tlses ,that if the proper fonndation
\
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laid, that it woul d have been admitted, but t he court


excludes it me.rely on the second ground, merely because


the proper foundation has not been laid as evidence to


;;
I
I


4 impeach the defendant. The proper foundation had been


5 laid for the mere -- the defendant had not been asked


6 whether in any conversation with plaintiff in the presence


7 ~f Miss Green, or at plaintiff's house, he had said


8 anything about reembursing or repaying plaintiff for any


9 money advanced or paid by plaintiff to Mrs Barton; nor


10 anything as to the nature of the favor or service the


11 plaintiff had done, for which he (this defendant) had said


12 he was thankful. That the defendant was thankful for some


13 undisclosed favor or service in assisting him to secure


14 his land claim, and for which he intended 'to reemburse'


15 plaintiff, was Wholly irrelevant to any material issue. It


16 had no tendency to prove that plaintiff had loaned money to


17 defendant, or paid or expended money ~r or on account of


18 the defendant, and therefore the answer 0 f the defendant


19 to the question of plaintiff's counsel as to this collat


20 eral irrelevant matter '·c,as conclusive upon the plaintiff."


21


22


23


24


25


26







Young vs Brady case and had been asked a question, and


Your Honor has the discretion under the law to
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Now, if the defendant had taken the stand in the.-1


prosecution desired to prove some of those admissions


by way of establishing hie case, it would go and get A and


it would set B and it would get C and it would put them


on the stand, and having got A , B and 0, they might


think they had enough on


stop evidence along a certain line when it becomes merely


cumulative; whenever your Honor thinks evidence has been


offereed on one point-_whenever enough evidence has been


offered on one point, the prosecution is not required to ke p


on and get all the ev idence inthe world tha t can possibly


be brought in to es tabl ish that one point. They are not


r equir ed to do it. If t1le y did attempt to do it your


Honor could stop them from doing it. Your Honor could


say, "There is enough evidence submitted on that point.


You don't need to bring any more evidence on that point:


proceed with some other branch of the ease, and we would


be compelled to do so. Supposing, your Honor, this


defendant had gone out and had made admissions to A and B


and C and D and down through the whole alphabet, and the


had denied it and that question constituted a material


adission on his part which would have established the


plaintiff's case, the plaintiff wculd have been precluded


from impeaching upon that point, merely because he might


a£o have offered it inthe direct trial of his case.
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stand. Suppose the defendant then when it comes to his


side of the case calls X and puts him onthe stand to


at all, they would leave them off the1


2


3


not call D to Z
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4' testify to the transaction. Suppose X was present at


one of these conversations with the defendant, at which the


defendant had said something that was absolutely contra-


5


6


7 dictory to What X had testified onthe stand. Would your


8 Honor hold we could not ask X if he had not heard the


9 I defendant say this and that at such a time and place?


10 Would it prohibit us from calling Y who was also present


11 I at that conversation, and Z who was also present at that


12' conversation, and ha'\!e them testify that the defendant


13


14 I


i
15 I


i


161
1" I


j I
18


1


19


20


did make those admismonsl would your Honor as long as we


laid the proper foundation, of course, we would have to


lay the foundation--your Honor would not say, why, you


cannot irr.peach this Witness. You had a right to call


Y and Z on you r direct case and ~ake them testify to


that point. We had the right, but we are not compelled to


do it, and the mere fact we are satisf ied we have furnished


sufficient evidence on that, doesn't preclude us from im-


21 peaching a witness who takes the star.d. If this defendant


22 had never taken the stand and had never testified to this


23 transaction, 1 don't say for a moment we could come back


24 and attempt to put that dictagraph evidence in, or would


25 atteIrlpt to do it. If this defendan t had not testified


26 with regard to this Pirticul ar converaa+'ion, and then we
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attempted to go into this conversation, if the witness had


not testified to the transflction of September at his house


between him an d Harr ington, why, we could not go into this


4i conversation at all. We would not be allowed to. We would


5 be in the same position as the prosecution was in People


6 vs Ruef. Your Honor would say to us, if we desire to intro-


7 duce this dictagraph, "We should have done it upon the main


8 branch of the case." This witness had ~ot testified to the


9 transaction of September 20th, why, we couldn t t ask him


10 I about the transaction of September 20th, and we couldn t t go


11 into that subject Ira tter at all, and we would have been in


12 exactly the same peeition as the case of People vs Schmitz,


13 . but we are not in that position at this time. The case of


14 1 Young vs Brady, just as 1 surmised it would be, is a good
I


15 I law on matters therein stated, buthas mo application to the


16 ! present case.


17 In case of Pepple vs --however, 1 think your


18 I Honor, wi th all due Iieference to the court, tha tthe


19 I only question before the court is crosB-examination; and


20 that all discussion as to whatreay come up on rebuttal is


21 pur ely a moot ques tion at this time. When the matter cODies


22 1 wi 11 present it more fUlly, if necessary.


23 THE COURT. Let me see the 94th. 1 think, Mr. Appel, there is


24 I a good deal in what counsel says. Tl:is Br ady case applies


25 I to more what comes up on rebuttal, as far as its


261 is concerned, it might be more pertinent at that
IIat present.
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1 MR APPEL: Well, let me see. Cantt lay the foundation


of plainti IT t S original case, which s ooul d not have been


vJi thheld for the purpose of rebutting the evidence on the


can t task th e wi tness anything you can t t imp mc h him on,


and certainly if it is part of th e main case, they must


show it themselves. Now, this case, "Upon obj ection of de


fendantts counsel, the court excluded his. proffered testi-


monyon the ground, first," -- Now, this is the important


2


3


4


5


6


7


8


9


part ttThat, as admissions of defendant, they were part


10 part of the defendant; It Now, tra t is the impo rtant part


in the discussion.


held for the purpose of introducing them in rebuttal;


part of the main case, that they should not have been wi th-


If the Supreme Court heldsee.Now, let us


as.against the defendant, why are the original testimony


of the defendant himself admissible against himself as a


part of the case in chief against him? What difference


does it make whether they try to prove it by the defendant


himself, or whether they try to prove' it by a third party.


Is there any difference -- if it isntt admissible at all,


what difference does it make whether you try to prove it


by a man who is dark or by a man who is a blonde? That


Now, 1 et us see. If, as a part 0 f the admissions 0 f


the defendant -- as the admissions of thedefendant v~s a


very well. I
Iin t hat case, your Honor, that the testimony of this I.


witness, put upon the stand, I,fiss Green, was not admissible I


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







between him and Farrington over there at his home sometime


the time that Mr Earrington was up there with his daughter


ask him whether or not in February, at another time and


place, \-nether or not he made an admission of that kind,


a similar admission. Is that cross-examination, your


~
I


I


I
I


I
I
I


At
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Now, they want to


itvas at t·he time he \'VaS


l.irr Darrow was put upon the stand and


In answer to questions propounded to


enj oying th e hospi tali ty of


he said what?


didn' t have an~r such conversation. It


is the point here.


him by his attorney, that no such conversation occurred


between December 9th or 10th, and Christmas time.


Honor, of the denial 0 f th edefendant tha t he made


such admission as they claim, to the testimony of


here attending the grand jury, at the time that he vas call


ed here and subpoenaed as a witness before the grand jury


the first time, your Honor -- no, September, your Honor.


Now, that is what they gave us noti~e of we had to answer,


yet, this was considered by them as an admission on the


part of this defendant that he was guilty 0 f thi s crime,


you see, your Honor; they considered it important.


Their ovm position in introducing that evidence strengthens


the position that we take here and absolutely proves that


the position taken here by the Dist rict Attorney is the


purest rot. Why, why didn.t they introduce it then? They


considered it an important part of their own case. Very


well. They introduced it. Now, the defendant says, ItI
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ton away down in September? Can you prove, your :0:::, :1
the defendant himself a fact against him that he ·was not


examined at all? Courusel has said subject matter. Your


Honor 'i".'i11 see that in one instanc e vm ere he probably found


the decisions to the effect that he cannot be examined co~


earning any matter that he did not testifY to in chief,


that he changed t lat, a s expressions sometimes will be


made in the decisions, to "subject matter ll
-- concerning


the "subj ect matter". .Your Honor will see that they have


no right to ask him because you say that in Sept~ber


you had no such conversation as Earrington claims -- is it


c ross-examination to ask him, lIDid you have th at conver


sation vdth F.arnington at any time and at any place"?


It is not cross-examination. Now, if it is notcross-exam


ination, they have no right to ask it as a matter of cr05S


examination, and if it is a matter which they \~t to intr&


due e as a part of their main case, they have no right to


prove it by the defendant, nor Qr any other witness, and


if they have no right to prove it by the d efen rent 0 r by


any other 'l,7itness, then they cannot cross-examine him at


all. If they have no right to contradict him upon a mat


ter of that kind, whic h is collateral, and which was a


part 0 f th air main case, they have no right to ask him


the question at all, because it would serve no purpose.


VJha.t is the obj ect of asking him this cp.estion? The


j oct of aski~ him t his question is that if he denies
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that they can introduce ·evidence to contradict him. See?


Evidence to comradict him, but counsel has stated here a


little while ago that they didn't propose to offer it in


rebuttal. Didn't he? And I asked the reporter to put


it down there and see if he would take it tack.


Driven from the position, your Eonor, that they estab


lished here by these authorities, he was constrained to


say that they didn't propose to use it in rebuttal. F.e


said so. I will leave it to your Honor. It is in the


record there. Didn't you my that?


l,fR FORD: / I don't know v-mether I di d 0 r not.


MR APPEL: Now, he don't know ~hether he did or not.


MR FORD: I don't care.


lTR APPEL: Oh, he don't care. That is as much as he cares


for a stipulation or an assertion that he makes here to


the cou~t or to the jury from one minute to the other.


The words, "I don't care" clearly illustrates the \vhole


conduct in this case.
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It has as much truth as when they told this jury th~


Foster had nothing to do With this case; that Burna had


nothing to do with thin case-- ,


MR. FORD. He haentt, either one of then,.


THE COURT. Let I s go on.


MR. APPEL. They haven't, and yet the evidence is here


absolutely and uncontradicted that Mr. Freder icks was trying


to hear from the east to see what instructions he could


get as to what pleas should be taken from J J and J B.


THE COURT. We are not trying Mr. Fredericks or Mr. Ford.


MR. APPEL. NO,we are not trying them, but conduct of the


counsel is as m~ch a part of the trial as thei~ state


ments and assertions, as much of the trial as evidence.


TEE COURT· We want to get at this question.


MR • APPEL. We wan t to get at this question.


THE COURT. The cour t agrees with you.


MR • APPEL. Isn f t that a fac t? I hear d your Honor say: to


this jury that' counsel, what they said here, and what they


stated had nothing to do With this case, for that reason


I call your Honor's attention. We have a right--


THE COURT. You have aright at the proper time to be heard.


MR • APPEL. At this time and every time.


THE COURT· The court agrees with you, as to the statement


you made.


MR • APPEL. NOW, this decision says that his admissions


of the defendant, they were part of plaintiffts original
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1 case, which should not have been withheld for the purpose


2 of rebutting the evidence onthe part of the defendant.


3 Now, rebutting the evidence onthe part of the defer.dant,


. 4 your Honor, does that exactly mean that it is rebuttal by


5 way of offering the evidence on the part of the People here,


6 No, you can rebut the evidence of the defendant that he


7 gives in chief on cross-examination by asking him whether


8 or not at some other time or place he made assertions and


9 contradictions con trary to that which he has testified in


10 chief. Does the word rebuttal mean that it must be made


11 at any particular time? Does it refer to time and place,.


12 to a particular time during the course of the case?


13 No. A witness upon the stand says "1 was not at San Diego


14 on such and such a time: you may rebut that testimony by


15 asking him at that time, your Honor,"didn ' t you say to me


16 th at you had been there." That would be rebuttal if he


17 said Yes, it rebuts his statement which he made immediately


18 before. Isn,t that rebuttal?


19 MR. FORD. May I interrupt you right there?


20 JAR. APPEL· Yes.


21 MR • FORD' Suppose he denies he said that?


22 JAR. APPEL. Suppose he denies he said that, you can


23 offer it in evidence ina proper case, but it is part of


24 your case, it is your duty. not to hold a concealed card


25 up your sleeve and to trick him, to convict a man by


26 any such a dirty method as that, which are absolutely
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1 condezrUled by every court inthe United States.


2 JAR. FORn. 1 am assuming, your Hon.or, co una el is address ing


3 himself to the court--


4 MR • APPEL. You as ked me a question and 1 answered.


5 MR • FORn. He us ed the words "dirty methods". If he is


6 addressing himself to me 1 V\O uld likds to know and have


7 your Honor take some action on it.


8 THE COURT. +s there any question to raise? 1 think he


9 used it as an illustration.


10 MR. APPEL. 1 say dirty methods, the Supreme Court says they


11 are dirty inasmuch as they are not in harmony With a proper


12 regard for the liberty and rights of an individual. 1 say


13 that everything is dirty which is a trick, that is what 1


14 say. That doesn 1 t mean tha t--to rebut the tes timony of a


15 witness doesn't necesear ily mean that. What doee rebuttal


16 mean there? It means a contradiction and such contradiction


17 cannot be introduced by or iginal evidence, then it cannot


18 be introduced by asking the defendant for the very strong


19 reason that the de fen dan t is not required to be a witness


20 against himself, second, because he didn' t touch upon that


21 SUbject and third because it would not be admissible at all,


22 and he says he talked to X and F and B and A and if 1


23 have three witnesses that can testify to establish my case,'


24 or 4 or 5 Witnesses it is my duty to put them on. It is


25 not my duty to put only one, and if the defendant comee


26 on the stand and deniee what thct Witness said, and say







1 him, Why, didn't you at another time and place say such


2 and such words yourself? No. Didn't you say at another


3· time and place, say to this other wi tness so and so? No.


4 That doesn't rebut the evidence of the defendant that he


5 didn't say that to the first witness. It is not cross-


6 t\xamination of that, andtha t was the only matter upon


7 which Mr. Darrow testified.


8


9


10


11


12


13


14


115


16 I


17


18


19


20


21


22


23


24


25


26







6545 ~~


1 1lR ROGERS: I vant ed to call your Honor's attention to one


2


3


4


or two facts t!at I have gotten out of the record that may


change the aspect of .things somewhat, and if your Honor


is not familiar with this record --


5 THE COURT: There are many things in this record I might


6 not be entirely familiar with.


7 MR ROGERS: If your Honor permits, I call your Honor's at


8 tention to the testimony of the vdtness Waldo FaIbon,


9 called by the.m. They sought to introduce admissions, so-


10


11


12


13


14


calle d, or stated by the defendant on direct examination.


Your Honor sustained our obj ec tion to the in troduc tion 0 f


'~ldo Falloon's account of that so-called conversation,


upon the ground that they had not furnished us, as re


quired by section 2047, did not furnish us wi th the mem-


15 orandum by which he refreshed his recollection. They


vr.i. th your Honor's order. Ur Fredericks saying h ere, in a


having it in their power to do so, they refused to comply


You remember,


if your Honor please, that when this same SUbject matter


came up, they passed over. this unintelligible and fragmen


taI"'j' notes, and the record contains an argument upon the
a


record, whetherAfragmentary part of a conversation might


be introduced, it beine said by the witness he did not


all of it, t.herefore your Honor refused to penni t, upon


number of places which I have just read, that he would not


comply with your Honor's order to give Us a copy of the


conversation as taken dovVll by Waldo Falloon.


16
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26







that they did not comply wi th sec tiol1 2047, a.nd give us


Falloon to be given, first,


1


2


3


two grounds, a.s I understand your Honor's ruling,


timony of the wi tness Waldo':.
\
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the tes-


4 the memorandum in an in telli~ible form, v'here it was in


5 their pov~r so to do, vhere they could have done it very


6 readily, and your Honor has sq said, and your Honor finally


7 said if before their case closed the matter should come up,


8 we would be entitled to it. Your Honor remembers we demand-


9 ed it, and they v,Quld not give it to us, and therefore,


10 they opened up the conversation of this conversation. They


11 put a witness on who testified to part of it, orstarted


12 to testify concerning it and your Honor forbade it. Now,


13 the qu estion comes up on that record as to whet her or not,


14 I having once started into the SUbject and launched into it ,


15 I as it ~Bre, taken it up in their direct case -- now having


161 abandoned it voluntarily, for the last statement is, "We


17 withdraw the ""fitness from the stand". I merely mention


18 that, 'but Mr Frederkcks' last stat em en t is, "We wi thdraw


19 him from the stand. 1t Why, they cannot take it up now, havi


20 been a SUbject started into. Now, that is the state of the


21 record upon that. I think, your Honor, there cannot be


22 any doubt about it under the authorities. I have just


23 brought in Wigmore here to look over. I don,t think


24 there is any doubt upon that at all. I think by that


25 statement of the record to the court our objection will


26 be understood.
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lvTH.FOBD: As.~ understand it, the court rules ttat this


is proper sUbj ect matter for cross-examination, but you,


desire to mow whether the prosecution is debarred from


asking an impeaching question where th ey had the right,


if they saw fi t to do so, to offer evidenc e of the same


charaoter on the direct part of the case? I think counsel


for the defendant ought to submit some authorities showing


an impEaching question cannot be asked of the defendant,


.01' of any of his Witnesses, where the sUbject matter is


the 'Same as that covered on the direct trial of the prose


cution's case. If there is any such decision on the vlhole


world, why, 1 et them infttoduc e just one decision and your


Honor will have something to sustain their point on.


1,{R ROGERS: Mr Ford hasn't ~t:t comprehended our position ••·


:tJR FOPJ): No, I have not.


MR ROGERS: I will try again. This is thedefendant, you


mow, and his statements, if against his interests are ad


missions. Ad missions of the 0. efendant are part of the


main case. J...dmissions of the defendant are those that


can be used in evidence 8€ainst him. They started in on


the s'ubject, if your Honor please, with F-arrington, and


wi th Falloon; they took it up. They opened it up. Now,


they vant to do somethihg, if your Honor please, which


the law especially forbic.s, and having taken up part of


it wi th Barrington himself, and wi th Falloon-, and having


declined to submit to your Honor's very proper
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1


2


3


4


5


6


7


8


haVing declined to act iairly under the law, having refus


ed to permit Mr Falloon, who Eat here with the transcript


in his pOCket, having refused to permit him to give us tlat


transcript, as your Honor ordered them to dO, and pass


over to us the unintelligible and erased and changed notes


which Y16 coul d not I' ead, your Honor refused to permi t them


to go on with the testimony unless they complied ,nth your


Honor's ruling.


9 THE cau Rr: I think you go a little too far in saying th e


10 court 0 roered them to produce it. I would not let them go


11 into that unless they did produce it. They would not be


12 permitted to ask the vlitness the question, and exercised


13 a right which they have --


14 MR BOGERS: Now, your Honor having once said to them you"


15 may introduce this testimony, it is the same thing exactly.


16 Your Honor havinS said onc e to them, you can int roduc e


17 this, and their having said, we ,viII not comply with your


18 Honor's ruling, not only in action, but in so many words,


19 for here it is in the rec ord in so many words. Now, hav


20 ing refused to go on then, having already entered with


21 Harrington for one, they try with Falloon' for another, and


22 having refused to be fair and lawful and legal in the mat-
wi th


23 tor, your Honor said, you cannot go on
A
this. Now, then,


24 you comply with my order, so, hiding behind that state-


25 ment, they try to back in now. They got in y,Tong end to


26 on this matter. I think the import<mce of the matter, i
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is well to consider the c"uthori ties.


TEE CaURI': I want to get an outline of them, Mr Appel.


~I
3 It is nE£1.rly 5 o'clock. I expect to consider them again.


4 MR APPEL: Your Honor has heard counsel here, and as I sat


5 here also, I have paid particular attention to thE: language


6 he uses vlhen he is explaining to your Honor the right


7 of cross-mmmination of the defendant upon the stand, and


8 he has said to your Honor, that a defendant may be cross-


9 examined upon the subj ect matter of his c ross-eJcamination,


10 and I don,t know whether it was done purposely or whether


11 loosel:r, as many such expressions are used inddecisions.


12 lTow, the best rule by which we can guide ourselves is to


13 look at thestatute's words, and in people vs. Wong Ah Leong
.-


14 in the 99th Cal: the SuprE.1TIe Court have italicized the


15 words of the statutes, and they say this, your Honor,


16 "The appellant v~s a witness in his own behalf, and in his


17 testimony in chief mereiy gave an account of how he happened


18 to be near the stairway at the time of his arrest. His


19 narrative stopped at the point of his arrest. He re.id


20 nothing about anything that occurred aftel~~rds, and made


21 no allusion to the episode of the pistol. But on c ross-


22 examination the prosecution immediately commenced asking


23 him about the pistol, the very first question being, 8Did


24 you wer see tha t pistol hefore?' To thi s appellant's


25 counsel objected as not 'in cross-examination', and also


26 as irrelevant and immaterial, and 'calculated to convict
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1


2


3


the defendant of anoth er and different charge .. t The ob


jection vas overruled and appellant excepted.. The ruling


was clEarly erroneous.. By section 1323 of the Penal Code


4 a defenda,nt \":ho offers himself as a vii tn ass can be cross-


5 examined only as to· 'matters about which he \'as er~ined in


6 chief' .. As the cross-examination VIaS not as to a matter


conversation which Mr Harrington testified to. The sub-


j rot mattel' of money, your Honor, was gone into in a gen-


Now, l,fr Darrow,as examin ed concerning the· particular


Character, we cannot conceive of any theory upon which it


As to matters, not sUbj ect matter ..


The subject matter may be a great deal broader s your Honors


than matters or particular things; that is what it means ..


can be jYtsti:f1ed .. If


about which Appellant had been examined in chief, and as


it was not admissible for the purpose of impeaching his


7


8


9


10


11


12


13


14


15


16 eral way as the subject matter. The whole case involves the


17 subj ect matter of the payment of money by one at the


18 instance of another. It was a matter of th£ir main case;


19 they went into that fully. They could not add or take from


e:;:amined in chief, 8.nd as it was not admissible for the


purpose of impeaching his Character, we cannot conceive


it by the testimony of the defendant when it is not cross-


exc~ination as to matters about which he vms examined in


chiefs 8.S the cross-e7.z.mination vas not about the matter
on


~which he vas examined in chief. cAs the cross-examina-


tion ~as not as to matte~ about which appellant had been


20


21


22


23


24


25


26







A witnessfenses of the same kind about the same time.


cannot be impeached by evidence of particula.r wrongful


acts. And v{hile it is true tmt in certain cases, like


forgery and embezzlement, it is permissible to introduce


evidence concerning other acts of the same nature for the


purpos e of E5tabli shing a guilty intention, no such rule


applies in cases of this kind, where the very ground upon


which the prosecution relies for a conviction is that the.


performance of the E~cts mentioned in the statute,


a crime, regardless 0 f any fraudulent in tention.


of any theory upon whic hit can be justified•. "


Your Honor, the case ~as reversed. Now, the witness


th ere testified, your Honor, about what had occurred


there at the time of the allEged transaction, and in t.ta.t


case of people against Rozelle, it was considered in the


96th Cal. in another case in the People against O'Brien.


The O'Briens se~ to be numerous in cases in the Supreme


Court. t1During the cross-ex:amination of the defendant, he


v.as required against his protest to admit before the jury


that he had participated with Reese in the alteration of a


record other than that charged in the indictment in this


case. Reese, also, in his examination, although protest


ing that suc h testimony would tend to criminate him, was


compelled to answer simila.r questions. In the case of


Reese, the evidence VJas not admissible to impeach him


nor to show tlat the defendant.had committed other of-
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The ruling of the .court i' t.he cross- examinat.ion


defendant upon t.his subject vas erroneous, for the


al reason that the qu estions propounded to him were not


proper cro5s-eY~mination as to anything related in his exam


ination in chief. It Related by him, things said by him.


6 (Reading.)' ItSo far as the d ef endcmt is concerned, the


7 court is not allowed that discretion as to the extent and


8 scope of the cross-examine.tion vrhichit is permitted to


9 exercise in the ex:amination of the other 'witnesses. tt


10 Ci ting Peopl e versus Rozelle. I lmow all about the Roz elle


11 case. Rozelle was put upon the wi tness stand. It was


12


13


14


15 I
16


17


18


19


20


21


22


claimed, your Honor, t mt he had induced his wife to throw


acid in the face or over the face of a certain man who


visited her while hiding in a closet. He said he didn,t


lmow anything about it. That is what he said; that he was


not there and didn't know anything about it; couldn't have


known anything about it. Of course, vmen he said that,


the people took up a letter that he had vITitten and they


showed it to him and he admi tted having been th ere and


haVing gotten his wife to do that. That was cross-e}~mina-


tion and v~s proper rebuttal. It was cross-examination


upon the point that he said, your Honor, that he didn't


23 knOVl anything about v:hat occurred in th e room. It ",vas


24 cross- ey..amination of the:tac t that he said he vas not pre-.


25 sent. It vas cross-examination of th e fact as testified


26 by him in chief, that he didn't induce or get his wife t







1 do that thing. It happened here in th e ci ty of Los


2 Angeles. and I was present at that trial. Of course,


3


4


here is a letter "Titten by Mr Hozelle to someone in which


he said werything that he had denied, was cross-examina-


5 tion. Itvas right to be introduced in rebuttal.


6 1ER FORD:. May I ask you a question there~


7


8


9


THE COURT: What is: tha t case?


1fR APPEJ: The 78th Cal., 92.


MR FORD: In the Rozelle case there waBn't a letter


10 'uri tten after the occurrenc e.


11 UR APPEL: That makes no difference when it was writ-


12 ten. 'What difference does it make? That is after the


13 occurrence what difference does it make?


14


15


16


MR FORD: Just like this case, that is all.


MR APP~L: Now, now. now. I toH you it is absolutely


impossible for a great many of us, say myself. it is ab-


17 solutely impossible. perhaps because con stituted as I


18


19


20


21


22


am, to be able to distinguish authorities and to be able
"'=- inQ'


to distinguish the line ofreasonl"in 2:Uthorities. That


may be due to my ignore.nce, but suc h things as that occur


somewhere else, too. We are not all so brilliant and so


smart t a.nd we haven't got all of the int ellig enc e of the


23 worl,d. God was very !Sood and he sCattered about a lit-


tIe intelligence. He didn't give it all to one person,


and certainly he denied giving it to the representative


of the people here in this case.
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1 THE COURI': This is a very impo rtant question, gentlemen.


2 There are two or three authorities I \mnt to examine be


3 fore passing upon it. Mr Appel, you cited the Gold Bar


4 case th ere.


5 UR APPFL: Your Honor, I will give you a memorandum. I


6 suppose your Honor will take this matter under advisement.


7 I will give you a memorandum of all the authori ti es I


8 have. (Discussion.)


9 MR ~ORD: I v~nt to call your Hono~ts attention to a line


10 of authorities: People vs. 41st Cal.,


11 TP~~ COURT: You can give me some authorities.


12 1!LR FOPJ): I will give you a few of the leading cases right


13 on the sUbject in cross-examination, ,vhich is thei~ only


14 sUbject. people vs. Rozelle, 78 Cal., which counsel has


15 just read. People vs. Galle~her, 100 Cal.; People vs.


16 Arraghin, 122 Cal., page 126; and then there is a case of


17 erroneous cross-examination in People vs. Morton, 139th


18 Cal., pag e 727. (Discussion. )


19 .Jury admonished. Ree ess un til 10' 0' clock August 3rd,


20 1912.
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10 0' clock A.H.•1


2


Thursd~, June 20, 1912.


Defendant in court· wi th counsel.


2555
1


I
JU~ called; all pre-


3 sent. Case resumed.


4 THE COUHT: Are you ready to proceed, gentlemen?


5 fIR FORD: Ready •


•6 THE COUR'l': The jura1rs are all present. You may proceed.


7 MR FORD: (Reading:)


8 "Thursday, August 3, 1911, 2 0' clock ·P.H.


9 lfet pursuant to adj ournment :


10 GEORGE BND.!, recalled,


11 Examined by Mr Pord:


12 Q, Mr Behm, I v.ant to call your attention to the fact


13 that when you were first sworn here as a witness you took


14 h f v h b th t' . db?an oat 0 secrecy. ~ou ave orne a 1.n m:I.n , ..ave you


15 A


16 Q,


What do you mean -- secrecy?


That is, that anything that occurred in the grand jury


17 room, or anything you have testified to before the gradd


18 jury, you have swornto keep secret. A Certainly.


19 q, Yr Behm, before you visited lir McManigal you saw him


20 from the j ail window, did you not, heard him calling to you'?


21 A


22 q,


Yes sir.


What day vIas it that you were passing the jail windo'N,


23 with respect to the time you arrived -- was it the same day


24 or the next day'? A I can't say exactly what day it was.


25 0. Well, you visited lir McManigal the second day after


26 your arrival, did you not'? A The second or third day,







2556
1 I can't say which.


2 Q, And it v~s the day you visited him, that you had seen


3 . him from the jail window, or in the jail vandow, when he


4 was calling? A I think it was, but I ain't certain,


5 it v~s the day before.


That ¥.as about June 29th, 1911? A I couldn't say


7 what date that v~s.


8 Q, Well, assuming that it was on June 29th, you called on


9 him on the 30th day of June, did you not, for the first time


10 A I don't know what day of the month it 'Vias I called on


11 him.
•
•


12 Q Now, the first t~ime you called on him, you talked with


13 him about what he had done and what he had said, did you
r


14 not, what he had confessed, or his alleged confession?


15 A Ask~that question again. r don't understand it.


16 (Last' question read by the reporter. )


Did you talk about his confession, or did he talk about


17 Q


18 Q,


Do you understand the question? A Not exactly, no.


19 his confession? I will drop that question for the moment.


20 I What union do you belong to, Mr Behm?


21. the engineers.


A I belong to


They are affiliated ~~th the American Federation of


22 Q


23 Q.


Locomotive engineers? A Yes sir.


24 L~bor? A Not as I know of.


25 Q. Do you remember your second visit to your nephew,


26 Mr McManigal, 2.t the jail? A I remember I went in there







1 yes srr.
2557 I


2 q, The second time. At that time did you not say to


3 artie McManigal -- first, didn't you clench your fists and


4 hit the table with your fists, and say, l~y God,.I have come


5 back to fight, and you have got to listen to me. I listened


(3 to your bunk lo,st night. You are sticking a knife into the


7 labor organization. You have been bought to testify to this.


8


9


10


11


A No sir; I didn't.


q, Did you ever at any time say that to McManigal?


A No sir.


Q, Did you ever at any time say anything like that, in


12 substance or in effect? A No.


Didn't you d,sk McManigal if he had been bought, whether


13 Q,


14 Q,


You are sure of that?
..


A Yes sir.


15 Burns had promised him something, or any other person had


16 promised him something, for testifying? A I refUse to


17 answer that question, because it doesn't concern the case


18 of his changing his testimony at all.


19 Q, Just preliminary how to vmat -- did you not on your


20 second visit say to McManigal, or OrtieN~ McManigal, at


21 the county jail, "I f you will only li sten, you have got 10 ts


22 of friends on your side, and if you will .lust listen to


23 Darrow, we don't give a damn for the McNamaras, but we


24 want to save you. "? A No sir, I didn't say that.


25 Q Did you ever at any time in the county j ail say that to


26 JIcManigal? A Ho sir.
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1 q Did you ever say anything like that, in sulgstanc e or


2 in effect? A Never.


3 q You understand what I mean by tlin substance or effect tI


4 sau anything that meant the same thing? A No sir.


5 Q on your third visit to McManigal did you not say,


6 t1Well, you look more like McManigal now. I see you are


7 coming to your senses, but you are getting pretty weak,


8 though. II And did McManigal reply, tiT can open up on you


9 and tell you more than you ever knew, II and that then you


10 said, tlIf you will only let one of our attorn eys come up


11 T will let Mr Darrow come here and explain it to you. It?


12 A


13 q,


14 A


15 Q,


I don'tremember anything about that.


Did you ever say that on any other occasion to him?


No sir.


Did you ever say anything like that, in substance or in


16 effect? A No sir.


17 Q, Did you not, on another visit, come in and say to


18 McManigal, ''VIe can get you out on bonds, a.nd get a fast


19 automobile in town, and rush you right out of the state;


20 that they II meaning the prosecution -- or that you could


21 go back to Chicago, you and McManigal and McManigal could


22 go to work for you on your farm? A No sir.


23 Q, Did you ever, a.t any other occasion, say that t-o


24 McManigal? A No sir.


25 Q, Did you Aver say anything like that, in substance or


26 effect? A No sir.
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No sir.A


1 Q, Did you tell McManigal that money was no obj ect to


2 the people on the part of the defense, alld that ]fr Darrow


3 had plenty of it coming all the time, and they could draw


4 a check on the bank for any a..mount? A No sir; I didn't


5 say anything like that •


•6 Q, Or anything like that, in substanc e or effect, at any


7 time? A No sir.


8 q, Did you ever mention money to McManigal?


9 q, In the county 5ail? A No sir.


10 q, Did you not ask HcManigal 'who vas back of all this,


11 and v1hen McManigal repli ed, "The sta.te of California",


12 you said it was labor against capi tal? A I don't


13 remember anything about that.


14 q, You would remember it if such a conversation had


15 occurred, wouldn't you? A Why, yes, I should, sure.


16 q, Then do you say that such a conversation did not occur


17 at any time between you and McManigal in the county jail?


18 A Yes sir; I said T didn't hear him say anything, and I


19 didn't say nothing to him like that.


20 Q Nothing in substance or effect like that? A No sir.


21 Q Did you not tell him that it was the Erectors Associa


22 tion that was back of this and ask McManiganl where Burns


23 got the money to carryon this case,. and then say ltWe don't


24 care anything about this case; what we want to know is


25 What they" -- meaning the prosecution -- 'are going to do


26 about the cases back east ", and did you repeatedly a,sk
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3


4


5


6


256°1
McManigal about the Erectors Association, and what they I


were going to do with those cases" A I refuse to answer I


that, because it has nothing to do concerning the case,


changing his testimony.


Q Did you ever at any time ask anything like that, in
. /


substance or effect, or have a conversation like that in


7 substance or effect? A I refus e to answer that question,


8 on the ground that it don't concern the case, or any change


9 in his testimony.


10 ~ Did you not say those words, or words like that in sub-


11 stance and effect, for the purpose of getting McManigal to


12 go back on anything he might have told to the prosecution,


13 or any detectives who had been engaged by the prosecution"


14 A No sir.


15 Cl, Did you say anything like that for any purpose?


16 A VJhat purpose? I don't understand the question.


17 Q For the purpose of getting McManigal to change his


18 testimony? A No sir; I never asked him that.


Then you did not say anything like that? A Not to have


19 Q.


20 Q,


Or for any other purpose? A No other purpose either.


21 him change his testimony, no sir.


22 Q


23 A


24 Q,


Well, then you did say it, but not for that purpose?


Not for the purpose of having him change his testimony.


But you did have such a conversation, but the conversa-


25 tionwas not for that purpose -- is that what you mean?


26 A I don't understand that at all.







1 Q


~ob I I
Did you not, for the purposeof getting McManigal to


2 change his testimony, Say to him that his ovm father,


3 McManigal's father, ~~uld minimize the effect of his testi


4 mony by saying that he, the father, had the dynamite stored


5 back there in his quarry back in Tiffin, and was going to


6 use the dynamite in his quar;vy, and didn't McManigal say


7 '~~at are they going to do about finding the dynamite in


8 father's barn~ll And didn't you say then '~ever mind about


9 that. We will have all that fixed. II Did Jrou ever have


10 such a conversation with McManigal, and say the things that


11 I have asked you, "for the purpose of inducing Mc1lanigal to "


12 change his testimony? A No sir.


13 q, Did you have such a conversation, in substance or effect,


14 for that purpose?


15 altogether.


A I don't understand that question


16 Q,


17 A


18 q,


19 A


20 q,


Did you have that conversation at all for any purpose?


That is something I don't know anything about.


You never had any such conversation, then?


I don't remember it.


If you had such a conversation, you would remember it,


21 wouldn't you? A I should suppose I ought to.


22 q, You say you never at any time had such a conversation,


23 in substance or in effect? A I don't know what you mean


24 or are trying to get &,t. I don't understand the meaning of it


25 Q Did you not, for the purpose of intimidating McManigal,


26 for the purpose him to vvi thhold any information that he mih
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1 have bearing on this case, say to him that they, the defense,


2 had papers from Congress, and that they were going to take


3 action on the kidnapping case, and that the McNamara case


4 would quashed? A T refuse to answer that question,


5 because it don't have nothing to do \uth the case of his


~ testimony. I don't understand it.


7 o
"'.'


I have asked you if you had such a conversation for


8 the purpose ofchang~ng McManigal's testimony, o~ getting


9 him to change his testimony or withhold knowledge of the


10 facts. I think that is the very thing we are investigating,


11 Mr :Behm. A Well


12 Q, If you vdll hear the question again you vdll notice


13 that is the meaning of it.


14


15


16


17


(Last question read by the reporter. )


A Did I say that, do you say?


Q, Yes. A Why, no, I didn't say cmything like that.


Q, Didn't say anything like that, or anything in substance


18 or effect like that? A No sir.


19 Q, At any time to McManigal? A No.


20 ()
"


Did you not, for the purpose of getting HcManigal to


21 change his testimony and to ~~thhold true testimony, say


22 t~et Tyrrell come up and talk ~~th you; he can explain to


23 you so nice you couldn't help but see our way about the


24 testimony"? A No sir; I didn't.


26 like that.


25 Q, See our v~y out? A No sir; I didn't say anything.







1 q,


2 A


3 Q,


Didn't say anything in substance or effect like that?


}fo sir.


Didn't McManigal ask you what they were going to do


4 vrlth all the vntnesses from the east and allover the countr


5 -- I will just ask this part of it, and ask you if he asked


6 you such a question. A Did he ask me what?


7 Q, Ask you what they were going to do with all the witnesse


8 from the east and allover the country?


9 remember of.


A Not ?os T


10 Q, To refresh your recollection, did he not say that "Even


11 if I did not testify, what are they going to do wi th the


12 witnesses from the east and allover the country It?


13 A


14 Q,


15 A


16 q,


I don't remember any conversation of that kind.


Don't remember anything in substance or effect like that


No sir.


Did he ever mention the eastern witnesses vmo had


17 knowledge of the facts? A He?


18 Q, Yes. A Not as I know of.


19 Q Did he not ask such a question, and didn't you reply


20 "l{ever mind that. We have ~ot all that fixed, and they will


21 never get here tI? A Did he ever say that?


22 Q, NO, didn't McManigal say to you "What are they going


23 to do with the witnesses from the east and allover the


24 country tI, and didn't you then reply '!Never mind that; we


25 have Got all that fixed -- they will never get here"?


26 A T never had anything like that.
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1 Q Did you ever make any remark like that to McManigal?


2 A no sir.


3 Q In substance or effect, at the county jail, neither


4 on your first, second, or third vi si ts? A Never, as I


5 remember of.


(j Q Or OIl any other vi si t while you and McManigal were


7 present together in the county j aii, during the month of


8 .Tune or .July? A No sir.


9 Q 1911. Did you tell McManigal that you had told Darrow


10 that you wanted to go home, and that Darrow had told you


11 never mind about going home, to stay a couple of weeks


12 longer, and it would be all right? A Did I tell him vmat?


13 Q, And did you·not in that conversation with McManigal say


14 ''1 told Darrow that T wanted to go home, but Darrow told me


15 to never mind about going home; to stay a couple of weeks


16 longer and it will be all right II?


17 any conversation of that kind.


A I don't remember


18 q, You don't remember any conversation in substance or


19 effect like that, during the months of .Tune or July, 1911, at


20 the county jail, between yourself and llcManigal, While you


21 and he were alone together? A No sir.


22 0 Do you remember anything like t:qat? A That is a~l news
v


23 to me. T don't know anything about them cases.


24 [) Did you not tell ~TcManigal or say to ]lcManihal "Well,


25 your own father will be a witness eo,gainst you. He will come


26 out and say that that dynamite found in his barn at Tiffin
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1 0Pio, was dynamite that he used for blasting in his quarry'~


At no time, during the months of June or July, 1911,


I don't know anything about that.


Did you ever say anything like that to McManigal?


UO sir.


2 A


3 Q,


4 A


5 Q.


6 Q}


In substance or effect? A No sir.


7 while you and he were present together in the county jail?


8 A


9 q,


I never heard that remark wade at all.


You never scdd that. Did you not ask HcManigal if any


10 innnuni ty had been offered him, and what was to be done wi th


11 the cases against him back east? A I refuse to answer


12 that, because that don't concern the case of him changing


13 his testimony.


14 Q, Mr Beam, didn't you try to find out first what was going


15 to be done for ~cManigal, in order that you could offer him


16 greater inducements to change his testimony? A Did I


17 offer him anything, do you say?


18 Q NO, didn't you try to find out what would be necessary,


19 to get McManigal to change his testimony?


20 I didn't.


A no sir;


21 Q, And didn't you, for the purpose of finding that out,


22 try to find out what had been promised him? A I refuse


23 to answer that question, because I don't understand it.


24 well, I will try to simplify it. A It has nothing


25 to do 'wi th regard to the case.


26 Q, Did you try to find out what promises had been made t







1 lIcManigal? That is simple.
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Did I try to find out?


2 Q Yes. Did you ask McManigal what promises had been made


3 to him? Not as I remember of.


4


5


.6


o.,


o
"


At no time during the month of June or ~uly, 1911?


No sir.


And didh't you ask if the Erectors Association was


7 going to do anything for him? Did I ask him that?


Yes. I can't say vmether I did.


9 Q ~hat did you tell him that the unions, or that the


10 defense, or any persons connected vnth it, would do for him


11 if he did wi thdraVl his confession and refuse to testify?


12 A Now, you are giving me something I don't know anything


13 about. T didn't taak about the case to him at all. We


14 didn't visit on the cases here at all.


15 Q, \llhat did y'ou talk about then? A Any more than things


16 that did not concern the case at all. Mostly my business


17 there.


18 Q, You mean, your private affairs? Vfuy, any more


19 than just sociable visits.


20 Q, And at notime talked about the case at all? A Not to


21 speak of, because he always said, "VIe won't taJ.k c.obout the


22 case," and I never asked him.


23 any influence over him at all.


I didn't go th ere to have


24 q, Well, did you ~ver talk about the alleged confession


25 of JI'"cManigal at all, at any of these vi si ts? A I didn'ts


26 knOVl anything about the confession until c..fter I qui t


I visiting him.
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1Well, you testified this morning that you had seen some-


2 thing in the papers while -- A That was after I had


3 visited him.


4 Q, NO, but before you came to California, that you had


5 seen something. A Weal, I seen something back in the


~ paper. I didn't see anything about anything before.


7 p'
v


Some statements about his having told Burns what he had


8 done?' A No, T never seen anything like that.


9 nothing in our papers back east there.


There was


10 Q, But you were in fact aware that it was rumored that


11 I McManigal had made a confession? A Not until after I .


12 came here, I seen the paper -- after I quit visiting him,


13 that was the first I seen the confession.


14 Q, Be sure you have got the time right now. I don't


15 'want to mix you up. I want you to take your time about


16 this matter. A You ask me so many questions that I


17 don't know an~nhing about. I don't know what' is the meaning


18 of it all.


19 0, That will be our fault, and not yours. ~ust take your


20 time.


21 about.


A You ask me something I don't know anything


22 Q, Vfueru you came out to see McManigal, you had heard it


23 rumored that he had told a story wherein he incriminated


24 the McNamaras, and a.ll that, didn't you?


25 heard no story -- that is, from anyone.


A I hadn't


26 Q, NO, but you had seen it in the papers, and it was
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1 rumored or statements had been made in the papers, and it


2 was thou&~t, that McManigal had made a confession, and


3 that he had implicated the lJcNamaras, and espcially J. .r.


4 McNamara -- you have seen that in the papers, I beli eve'?


5 A Well, T seen that after I had quit visiting him.


6 Q, You saw that after you had quit visiting him here in


7 Los Angeles? A That came out in the paper. That is,


8 his testimony that he had given.


9 Q, I thihk you are mistaken, Ur :Rehm. I think the papers


10 had statements within a day or two after his arrest, that


11 he had confessed to Burns in Chicago, and made a long state-


12 ment incriminating J ..r. McNamara. A That was in some of


13 the Chicago papers. We don't get them pal'ers back in


14 1?ortage. T don't take them papers.


15 Q. However, you l~now at the present time, or you have


16 heard it rumored, about l\iTcManigal making an alleged con-


17 fession, incriminating the rrcNamaras'?


18 seen in that one paper.


A Just what T


19 Q You came out here\nth the impression or the belief,


20 believing that if McManigal had made such a statement, it


21 was untrue, did you not? A I don't understand the questio •


22 Q, I vrlll put it at the present time. You believe now


·23 that if he made any such statement, it was untrue'?


24 A


25 0,


I believe that it was not so? 'rhat he didn't do it?


NO, but if he ~ver confessed anything like that, that


26 his confession is untrue; is that correct?


I,
I ~~~~







1 A Well, I don't know.
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That is up to him, to say Whether


2 it is true or not.


3 Q You haven't any opinion as to whether it is true or not?


4 A NO, I am not certain.


5 Q, You haven't any reasons to doubt its truth? A NO.


6 Q, There isn't anything about the case or about McManigal


7 himself vlhich would cause you to believe it was untrue;


8 is that correct? A I don't understand the qu~stion.


9 ~ Mr Behm, didn't you come out here for the purpose of


I didn' t J~o toHow do you mean -- to tell the truth?A


him and tell him to tell the truth.


10 having McManigal tell the truth about this case?
I


11


12


13 0, You didn't go to him and tell him to tell the truth --


14 did you tell him to tell anything?


15 A I told him if he was guilty, he should be say


16 guilty. Vfuatever he had done, I wasn't going to change his


17 testimony.


I never asked him to see the lawyers.


Vfuat did you want him to see the lawyers for?18 Q,


19 ft.


20 0, Didn't you ask him to see Darrow? A Not that I


21 remember of.


22 Q You never at any time asked him to see Darrow or


26 A To Tyrrell?







1 Q Tyrrell. A
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I refuse to answer that question, because


2 I don't understand it. I don't think it has anything to do


3 wtth the case.


4 ~ Well, I th~nk you speak the English language and


5 understand the Fnglish language, don't you? You understand


6 the question, don't you, Mr :Rehm, as to whether you had


7 asked him to see Tyrrell, because he was an unprejudiced


8 attorrney, had no interest one way or the other? .


9 A


10 Q


I don't think I did.


Didn't McManigal tell you he would not see Tyrrell,


11 except in the presence of the district attorney?


12 A I think he did. I ain't sure.


13 Q, Didn't he tell you that if this attorney was unbiased


14 and unpr ej udic ed, for him to go and talk wi th the district


15 attorney first? A Unprejudiced what?


16 Q Didn't he tell you that if this attorney, Mr Tyrrell,


17 was "an unprejudiced attorney, for Mr Tyrrell to go and talk


18 wi th the district attorney first? A Ddd I tell him so?


19 Q, NO, didn't McManigal tell you that? A Not as I remem-


20 ber of.
/


21 Q, What was there about McManigal'S testimony, I mean,


22 McManigal's cOrJ,versations with you, that makes it vague


23 and indefini te in your mind, that you cannot remember


24 anything peculiar'? A That is something I refuse to


25 ansvver, because it has nothing to do wi th the case, to


26 change his testimony.







1 Q,


2 A


3 Q
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Well, do you remember the conversation you had vdth him?


Nothing concerning the case, that I remember of.


You can remember everything that don't concern the case?


4 A He always said, 'rwe won't talk about that," and I


5 never asked him to.


P Q Then he never told you what had occurred, what he had


A I didn't know anything about that.


Q. He never told you anything about that? A No sir.


Q He never told you that he had been working for McNamara,


J. ,T. M'cNamara? A I don't remember whether he did or not.


Never told you about blovnng up any buildings?


7 to do with the National F.rectors Association?


8


9


10


11


12 Q. No.


13 Q You have not been intimately acquainted wi th McManigal


14 during the last five years, have you, ],'I'r Behm?


15 A


16 Q,


I have not seen him very often, no.


Seen him only twice at south Sangamon street, I believe


17 you said thi s morning? A That is about the only two


18 times I have seen him in the last four years.


19 Q. Previous to that time how often did you see him


20 before four years ago hmw often did you see him?


21 A Well, I can't remember. That is away off, something


22 I didn't pay any attention to.


23 Q Well, you did not see him very frequently during the


24 past ten years, did you?


25 since he left 'T:,filwaukee.


A NO, not very often; not


A Gee vmiz, what are you26 How long ago was that?
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1 trying to get at? ~hy don't you come down to the case, and


2 talk like you ought to, instead of going away off looking fo


3 something that has nothing to do \nth this case?


4 Q, You refuse to answer on that ~round?o A I don't refuse


5 to answer, but a lot of your questions I don't see concern


& this case at all. T see there is one of the jurors sitting


7 over there asleep. They are going to sleep.


8 Q Perhaps we are not as intelligent as we ought to be,


9 Mr Behm, but we are doing the (Jest we can. How frequently


10 have you seen him during the last ten years?


11 quently?


A How fre-


Well, half a dozen times?


Oh, I couldn't say how many times.12 Q


13 Q


Yes. A


A I might have seen him


14 that, yes.


Have you see him more ·than twenty times? A ~hat is


Have you seen him a dozen times?15 Q,


16 Q,


17 Q


Yes.


A Dozen times?


A Well, I might have seen him a dozen times.


18 the use of asking such a question as that?


19 Q I want to fix the time a little more definitely, and


20 then I will drop the matter. A I don't see vmat you mean


21 by it.


22 Q Have you seen him as many as one hundred times during


23 the last ten :rears? A Why, I have seen him, because he


24 lived vnth me for months.


25 Q That ~s over ten years ago? A That is about ten years


26 ago.
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1 I~. Since the time he left you, after living with you


2 eight months, you have seen him but very seldom; is that


3 correct? A Why, I haven't seen him but very seldom in


4 the last four years, since he lived in Chicago.


Did you see him at other places besides Chicago?


You have only seen him twice during the past year?


I didn't see him twice in Chicago.


How do you mean


5 Q


6- A


7 Q


8 A


9 Q. Yes. A


the last four years?


Vfuy, I seen him once in Chicago last spring;


10 that was in the month of Hay.


11 Q You have already told us about seeing him twice in


12 Chicago. Do you remember any other place in the last four


13 years besides in Chicago? A I seen him here, yes.


14 Q, Besides Los Angeles. I mean, prior to his arrest,


15 before his arrest. A Did I see him anywhere?


16 Q. Anywhere else besides Chicago in the last four years


17 before his arrest. A Four years?


18 Q Do you remember meeting him Bloombille, Ohio? A Yes


19 sir. That has nothing to do with this case at all.


20


21


22


23


Q Ho, T just mnt to fix: the time.


A Vlhat are you going into that for?


Q Do you remember meeting him there? A \Vhy, yes.


Q. Do you remember his calling somebody on the long dis-


24 tance phone at that time? A No, I don't remember,only


25 my brother at Toledo. We went to talk to him; that is all


26 I know.







1 Q, Do you remember him calling up j. j. McNamara at


2 Indianapolis at that time? A No.


3 Q, How long have you known J. j. Mclfamara? A I don't


4 know him.


5 Q, Never have met him? A No.


& Q Don't know him now? A No, I don't.


7 0,


8 Q,


Do you know J. B. McNamara?


You have seen him, however?


A


A


No. I never knew him.


9 Q. Here. A No, I have .not seen him here.


Nr Bellin, if you are so disinterested in this matter,


10 Q,


11 Q,


You have never met him? A Never met him.


12 after coming to Los Angeles, how was it that you went to see


13 the attorneys for the defense, and have never come to see


14 the attorneys for the prosecution? A I had no occasion


15 to see them. I had no acquaintance vr.i.th them.


16 Q,


17 A


You ha.d never met Mr Darrow but once, had you?


That is all. I wouldn't have met him, only coming out


18 wi th his wife.


19 Q,


20 A


21 Q,


You came out on the same train with Ur Darrow?


No sir.


You have been out valking with the HcManigal children,


22 and passed the county jail, haven't you? A Not walking •


. 23 I took one of them and went to the post offic e one ej


24 that is all.


25 Q, And you passed the county jail to go to the post office?


26 A No sirj I didn't -- I passed by the court house.
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1 Q You passed her on Temple street? A When I got off


2 the street car I went directly to the post office. I


3 di dn 't go by the j ai1 .


4 Q ~hat street car did you come down on?


5 A on the Hill car.


& Q The car that goes around the loop, called the loop car?


7 A T don't know what car that is. I got on out on Fourth


8 street here and came down here to the post office, and that


9 is as near as I can get on the street car.


10
1


q At what plac e did you get on that car? A Away up 1


11' on Fourth.


12 Q Fourth and what? A T don't just know exactly the name


13· of the street. There on Fourth street, where the car comes


14 down; I don't remember the street.


15 Q, Did you see McManigal while you were passing along


16 with the Ch'l'ldren? A TIo sir' T dl'd not~~, .
17 o


'J


Didn't you ask MdManigal to meet M"r Darrow or Mr Davi 5


18 or Mr Scott or 1!r Harriman -""! A No sir.


26 Ire has told me that he thought he was right, and T says
l~ll right, if you think you are right, that is the way
to do. "


Q, Never asked him to meet any of the attorneys? Didn't


you ask him about what stand he \",Tould take in this case?


A No sir; T didn't.


Q, What side he would testify on? A No sir.


Q Never at any time told him to testify one side or the


other? A No.


Q Never discussed his testimony a.t all? . A No.


19


20


21


22


23


24


25







of it. 1 don't know whether 1 read all of it.


A 1 believe 1 did read part


About what?


A O~t of the newspaper.


1 told hiffi if he thought he was doing ~ight,thing.
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Q Didn't you tell him you thought he was~wrongT A NO,sir.


Q In substance or in effect? A No, sir.


Q How did that sUbject come up, wr~n he told you he thought


he was right? A 1 don't remember now how.


Q Well, he waa right about what? A On his case.


Q You didn't think he was right, did you? A 1 didn't


tell him anything wrong, that he should change, or any-


A Who--McManigal's story?


it was all r igh t •


Q Didn't you think he was not doing right, or didn't you te I


tim so? A 1 don't rerrember telling him that.


Q Well, you t~ought he was not doing right, did you nott


A 1 didn't say so, did I?


Q You didn't believe his story to be true, did you? Mr. Behm.·


the confession of McManigal?


Q Where did you read it?


Q About whathe had done, and the stand he was taking.


A 1 refuse to answer that question, because 1 don't


understand it, and 1 don't think it concerns the case of


having tim change his tes timony •


Q 1 think it does, or 1 would not ask it, of course.


1 will try and see if ~e can get at it. Did you ever read


Q Mld when McManigal said te thought he was doing right,


you understood that by that he was going to testify


79 , 1


2


3


4


5


{)


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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he said in his confession, or testify to the facts that


were in his confession, didn't you? .Didn't you understand


him to mean, when he said he thought he was doing right,


didn't you understand him to mean that he was going to


testify in the same manner that he had confessed? A That


he ':l as go ing to tee tify?


Q You understood he was going to testify for the prose-·


cution, was gOing to say the same things he said. in his con


fession, didn't you? A 1 didn't see that qpnfession until


after 1 quit going to see him.


Q But yeu understood he was going to testify for the prose


cution, and that is what he meant when he said he thought


he was doing right? A He told me he thought he was right,


and 1 said, "AI] right, if you think you are right, that is


up to you."


Q When he said that, yOL understood he meant he was going


to testify for the prosecution, because that was what he


thought was doing right? A As near as 1 can remen~ber •


Q You didn't think that was right, and you ",Wanted him to


change it, did you not? A 1 never asked him to change it.


Q Well, that is not the question that 1 asked you, 1 have


asked you what you thought about it, :iir. Eer,Il1, just to


show your relation to the case. A AlII thought, 1 thought


if he was r igh t, it was r igh t for him to go ahead and do as


he saw fit.


Q You hadn't any opinion on the sUbjeot one way or the


1


2


3


4


5


6


7


8


9
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1 other at that time? A Not as 1 know of.


2 Q And haven't not? A No. If he saw fit to go that


3 way, that is up to him; it ain't up to me.


4 ~ But you have an opinion as to whether he was right


5 or wrong, haven't you? A N~ opinion is for him to take


b care of it for himself. If a man sees fi t to do anything


7 like that, that is to him, It has nothing to do with me at


8


9


10


11


12


all.


Q Well, now, wi 11 you tell us, Mr. Behm, all the conversa


tions that you had with McManigal inthe county jail, which


referred to the cases that were pending before the court,


and his attitude as a witness, or wh~t you wanted him


13 to dO, or did not want him to do? Just tell us all about


14 that, instead of rty asking questions • You know what·


A 1
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16


17


18


. 19


20


21


22


23


·24


refers to the case. You know what refers to his attitude


about the case; just tell us that now, Without our asking


you any questions, all that you can remerrber. 1 suppose,


when you entered the jail there, that you shook hands With


him, and exchanged some customary greetings, and that you


talked possibly about the children and his Wife, and so


forth. Vie don't care anything about those details


don't think that concerns this case.


Q, No, that don't concern the case. We;want to get right


down and have you tell us such things as do concern the


A We didn't talk any-
25


26


case, and what you did talk about.


thing, as 1 know of, concerning the case.
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A 1


A 1 refuse to


Q HoW many visits did you make there altogether?


told you, about four.


Q On anyone of these visits did he say anything other


Q You have told us considerable that did concern the


case, or about the conversations; that is, for instance


thr-:.t McManigal thought he was right. That concerned the


case. A 1 have told you that.


Q Now, what else was there? A 1 don't know as there was


anything. He would always say, "1 ain't going to talk


about the case, and we didn't.


than that? That was only said on one visit, was it?


A About what?


Q That was only one visit, that he told you he tho~ght


he was right? A 1 don't knO'.v what you are trying to get at


Q Have you told us all that refers to the case, and all


that occurred at the county jail that refers to the case?


1 refer to the case he was involved in.


answer that question, because it don't concern him making


any change in his decision in this case.


Q By j1Lr. Hill- - Then you did talk about some other rna tters


that you have not told us about; is that right? A Th~t


doesn't con~ern the case, me asking him to change his


testimony.


Q By Mr. Ford-- Rut, \1r. Behm, you would not know, and this


jury can't tell whether you wanted hiffito change his testi


nony until they find out what he said to you, and


your atti tude was, and what you said about that.
26
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is all he would say.


to Mr. McMan igal t 8 men tal cond i tioD 7 A Not as 1 know of.


1thas noth-


Q 1 think we can get at it in another way. You expect


to come here as a witness onthe stand at the trial? A 1


don't know whether 1 do or not. 1 don't think 1 do.


hewoul d always say, --w e wont talk about the case." 'I'h3. t


Q Are you not expected to corre as a witness to testify


Q Didn't you come here to California for the purpos~ of


getting McManigal to change his confession, and if you


ing to do with the c9.se--that is, him changing his testimony


monY? A 1 refuse to answer that qliestion.


in regards to the cas e.


Q You had no expectation of getting him to change his


testimony when you came to C9.lifornia? A No, sir.


Q You had no expedtati')n of getting him to testify for the


defense? A That has nothing to do With the case, of


having tim change his testimony.


Q You had no expectation of getting ~bManigal to testify
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Q You had no expectation of getting McManigal to


desert the prosecution? That is one ques tion. A ~hat--


to testify agains t them '7 it


Q 1 think you understand the ques tion • Read the ques tion •


(Vlst question read by the reporter. )
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1 for the defense, and to desert the prosecution? A Now,


2 there are three or four ques tions in there. I don't know


3 what you mean.


4


5


5


7


8


9 A Why, no.


10 Q And to tea tify for' the defense--you bad no expectation


11 of getting McManigal to testify for the defense--for the'


12 defendants, put it tha t way '7 A Why, no.


13 Q Youdid not believe that McManigal knew anything that


14 could aid the defendan ts? A Now, there is a ques tion again


15 that I don't understand. 1 refuse to anS1:ver that question,
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26


because 1 don't understand it. 1 don't think it has any


thing to d.o VI i th the cas e of him changing r:is tee t irLony •


Q tidn't youcome out with the intention of getting Mc


Manigal to keep still and not say anything at all? A No,


sir; 1 didn't. 1 came out here with his Wife, to help


take care of her. She was sick.


Q Did you at any t irLe after you came her e go over to the


county jail for the purpose of getting McM'migal to


change or wi thhol d his t es timony, or to Bay noth ing at all '7


A To change his testimony?


Q, No--to say nothing at all. A Oh, no.


Q Not to testify at al11
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1 A No.


2 Q You did not? A Not as 1 remember of.


3 Q You cer tainl y woul d remember a th ing of that sor t.


4 A You go over the Sdme thing. 1 don't know what you are


5 tryin g to get at.


() Q Did you at any time try to get McM:migal to keep still


7 and. say nothing at all? A No, 1 did not.


8 Q Get him to refuse to testify at all? A I never asked


9 him to refuse.


10 Q But ~id you try to get hiin to refuse, whether you asked


11 him or not? A 1 did no •


12 Q There are different ways of securing it. You never


13 formed such a purpose or intention? A No, because he


14 done all the talk ing. 1 done the 1 is tening. When he told


15 me what he had done, 1 told him it was up to birr:.


remer:ber some things--yes--of course.


Q You don't remen'be r what he told you? A Dh, 1


A You hear 60 ffiaLy things, you would hate to believe eve


Behm, 1 can't.


A It has nothing to do With the case, tr.ough,


Now, nobody can answer it but you,


Q UOV1--


Q Fe did te}l you what he had done? A Why, some th ings •


Q What did he tell you he had done? A Why , 1 don't


remember. 1 refuse to answer t't at.


with regard to hirr. changing his testimony.


Q Did. you believe what he told you? A Well, that is


hard to answer too.
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thing.


Q Then youdon't believe everything he told you? A No,


1 don't believe everything, no.


Q What things were there that he told you that you don't


believe? That is only preliminary to asking youwhether


you wanted him to change that. A '9'ow is that?


Q What things was it that he told you that youdid not


believe? What parts of his statements didn't you believe?


A Well, honestly, 1 don't know exactly what it was.


Q You thought part of his statements were untrue, and


youdid not believe them; is that correct? A Of course


1 didn't form no opinion, and 1 don't know whether it is


true or not, what he told me- Sallie things.


Q Now, these things which you say you didn't believe,


and which you didn't think we true; did McManigal tell you


they were true? A Things he had done?


Q Yes. A That he waid was true?


Q Yes. A Oh, there was son:etrings he told me that was


true. Fe said they W:lS true.


Q Did he tell you everything he said was true? A 1


don't remember that he told nOle everything was true or not.


Q nut there were some things he said he did, that you


did not believe to be true; is that correct? A Now, 1


refuse to ans'.ver that question, because it has nothing to


do with th e cas e •


Q You have already answered that question. That is
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rr:inary now to ano ther ques tion. You said youdidn I t bel ieve


those statements to be true. Now, why didn't you believe


them to be true? What W5.S there about the statemeTlt that


made you think it was untrue? A Well, 1 can 't remen~ber an


par ticular thing.


Q Well, what was it about? Did you tell him that you


did not think that thing was true? A 1 told him a lot of


tl: ings 1 didn't th ink was true--yes.


Q What did he say then about those things? A 1 don't


rerr,enber what he did say now.


Q What was it 'ou told him you did not think was true?


A What was it what?


Q. Wrat was it you h3.d told him you did not believe was


true? A 1 don't know as anything particular.


Q Now, 1 will tell ycuaome. Didn't you tell him that


it was not true that he, McManigal, h3.d stored some dyna-


mite at Tiffin, Ohio, in his father's man? A Did he


tell me that?


Q He told you he had stored son,e dynamtte that was


found in his father!s tarn at Tiffin, Ohi', and didn't


you tell him yo~ did not believe that? A 1 don't


remember hin: telling me there was any dynamite there,


that he stored any there.


Q. VIell, didn't he talk about the dynar,;ite that was found


i>n his fatl:er's barn at Tiffin, Ohio? A 1 don't ren,ember


that 1 did.
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know as he did.


Q Didn't he nake some statements about the dynamite being


found in his father's barn at Tiffin, Ohio? A 1 don't


be said that he would be telling a lie, for he didn't know


that the dynamite was there .. Didn't that conversation OCCLX


A Between me and McManigal? Q


remember him telling me cnything like that.


Q Fid you ever tell McManigal that hie own father would be


a witness against him? A Not as 1 know of.


Q Did you tell him his father was to come out here?


A That is all talk I dor~lt know anything about.


A Not as 1 rereember of.
anything


1 don't kno'N/abcut it.


A Well, 1 don't remember him ever saying any-Q Yes ..


Q Now, to l'efresh your recollection, didn t t you say,


ltWby, your own father will be a witness against you. He


will con~e out here and say that dynamite found in his barn


at Tiffin, Ohio, was dynamite that he used for blasting in


his quarry;" and then didn't McMardgal say to youthat if


thing like that to me. That is news to me.


Q Didn't you tell ::lr. McManigal that if he went on and


told these things which you did not bel~e to be true, that


they would absolutely discredit tim in court; that his


own father would·be a witness against him? A 1 don't


Tbat is some thing new to me •


Q Youdidn 1 t say that at all"
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about.


Q Now, you don't know wh ether that Tiff in El tory w as--


A You are getting at something 1 don't know anything about.


Q You don't remember whether that Tiffin story was one of


the things he told you that you didn't believe? A 1 don't


think that concerns this case at all, of me having him


change his testimo:r:y. That is all 1 am here for.


Q You tr ied to get him to cbange thoe e things that


you did not believe to be true? A Why, no, 1 didn't.


Q YOl: told him that other people would con,e out here and


dispute those things and prove they were untrue, didn't you?


A You are getting. at something 1 don't know anything


Q Well, didn't McManigal tell you there would be witnesses


COllie here frOID the east to corroborate everytbing he said?


A Not as 1 remember of. You have gone over that three or


four times.


Q Didn't he tell you one time there was no use if he


went back on his story, that there were plenty of other


witnesses in the east who could come onand testify? A 1


don't reme~ber anything like that.


Q Do you r en ember that yO'G B aid to him, "Never mind; we


have got all that fixed, and they will never come bere-


tr-ese other witnesses." Did you say that? A 1 don,t


rellen,ber anything about that.


Q You never said that? You would remember it if you said


it, wouldr.'tyou? A You see, that is all Latin to me.
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1 don't know what you are trying to get at.


Q 1 thought 1 w~s talking English, but maybe 1 am not.


A 1 don't know anything about those cases.


Q Never said those words at all, or any words like that?


A Not as 1 remember.


Q You would rerriember it if you had said that, wOl)ldn tt


you? A 1 should think so, yes.


Q Then your bee t recollection is that it did not occur


at all? A 1 don't remember of having a conversation li~


that at all.


Q Well, tell us one thing that was told to you by Mc


Manigal that youdid not believe was ptrue. A New, 1 refuee


to answer that question, because 1 don't think it concerns


the case a-bout rr.e having him change his testimony.


Q Yeu don't want your nephew to tell anything that is not


true, did you? A That is up to him. Th2.t io nothing to


me.


Q But you wouldn't want your nephew to tell something that


was not true, would you? A 1 don, t think that concerns


the case.


Q Didn'''t you advise him not to tell anything that was not


true? A Why, 1 told him if he thougrt he was doing


right, he should go ahead.


Q Well, you didn't think it was right for him to go ahead


and tell something that was not true, did you? You


have to answer the question; 1 can't answer it for
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1 A Did 1 tell him what?


2 (Last question read by the reporter.)


3 A 1 wouldn't think anybody ought to do that.


4 Q Well, you thought it would be better for your nephew to


5 tell the truth right along, didn't you? A Why, if he


6' see flt to do it, why, sure,he oug!">t to tell the truth.


7 Q You thought if he told the truth as you saw it, it would


8 be favorable to the defense, didn't you? A 1 refuse to


9 answer that question, because 1 don't think it concerns the


10 case.


11 Q Well, didn't you tell him that--th3.t if he told the


12 truth it would be a help to tte McNamaras'? A Would be a heIr:


13 to the McNamar as, if he to ld tb e truth?


14 Q Yes; that it would help the McNamaras, if he told the


15 truth. A 1 don,t remember any conversation of that kind.


16 Q Didn't you tell him it would be better for him to help


17 the McNamaras; that they had plan~~ of money, and that


18 they were going to get plenty of money, and didn't you


19 then ask him what he was going to get from the other side,


20 if the National Erectors would do anythir.. g for him'?


21 AIr efus e to anbwer the ques tien, 'tecause 1 don't know


22 anything about it.


23 Q Well, :,;r. Behrn, what was there that McManigal told you,


24 th::tt you did not believe to be true? If you don't want to


tell us what it was, tell us why it was you did not believe


it to be true. A Pow is that?







2589


Q Why was it you believed part of his story, and did


not believe tr:e rest of it? A 1 don't understand that.


Q Why was it that you beJieved a part of what McManigal


told you, but that you did not be 1 ieve the other par t?


A What other par twas that?


Q You said there was part of it that you did not believe.


A Tbere was lots of th ings told that 1 don't believe.


Q By McManigal? A Well, 1 don't know particularly what


it was.


Q It could not have been of nmch importance, if it did not


leave any impression on y",ur n:ind? A 1 didn't pay much


attention to it.


'Q Didn't pay any attention ta> it? A Well, son.e, yes.


Q Paid enough to' form an opinion about it, that it


was not true, didn't you? A 1 refuse to answer that


ques tion, bec-auae 1 don 1 t think it concerns the case of


him changing his tea timony •


Q By \ire Wier -- ':;r. Behm, you don't seenl to want to answer


ttese questions. You must have had some purpose, some


object, when you went there to talk to him about


this. If you will te 11 in your own way what you taJ ked


to him about, we would like to know it. A In fact, he


done all the talking.


Q Well, but :.~r. Behm, you testified that he refused to talk


about this case; so that is proof conclusive that you lliust


have brought the subject up and started to talk about it.
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time, wty can't you say yes, or say no if he didn't tell


If he told you the whole story the first


A He always said that, and then he would go into the


case, '3.nd then say, "We wont talk about the case," and 1


never asked him about it.


Q Didn't you ask hin: any questions about the case? A 1


on1y asked him how he fel t about it.


Q By Mr. Ford-- Tte first time you went there, McManigal


told yeu what he had done with reference to this case, and


you listened to bim, didn't you; that is correct, isn't it?


A 1 forget a whole lot of what he did tell rre .


Q It is a fact th~t he did tell you his whole story, the


first time you went there? A 1 refuse to talk about


it, on account that don't have nothing to do with changing


his testimony.


Q Well, it is just preliminary.


Mr. Wier-- It seems to me you can answer that question


yes or no.


you.


Mr. Webster --It is really up to yeu, because you know if


you don't answer you can be punished for conten~t. It is


up to you to answer it.


,fif. Ford-- You went up and listened to all he 83.id the


first time? A Yes, sir.


Q Then the second time you went up, and you told him


th,'~t you had listened to all his bunk, or lingo, and that


now it was your turn to talk to hiffi, didn't you? A


reffiember saying anythiLg like that.
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Q Never said anyth ing 1 ike that '?
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A 1 don't remember 1


2 say ing anything like th3.t.


3 Q. You V'lould remember it if you had said it'? A Yes.


4 Q ~hen you do say that you did not tell tim that you had.
5 listened to him the first time, you had listened to all


6 his lingo, and that it was up to him to listen to you now?


7 A That ain't got nothing to do--


8 Q We 11; it does have a eood deal to do wi tb it.· Did you


9 use such an express ion as that? A Not as 1 remember.


10 - Q Didn't you tell him that he was sticking a knife into


11 J.a bor, into organ ized 1abor? A Not as 1 remember of.


12 Q. Didn't use any such expression like that at all? A No,


13 sir.


14 Q You are positive that on no occasion did you say any~


15 thing like that in substance or effe:::t?


16 saying anything like th::..t at all.


A Never remember


he was sticking a knife into organiz-


17 Q You would ran.ember it, if you said it? A Yes.


18 Q You did think te was sticking a knife into organized


.19 Iabor? A No.


20 Q You thought that, didn't you? A 1 don't remember say-


21 ing 1 ike that.


22 Q Bu. t yeu thoug'!"'t


23 ed labor, didn t t you'?


24 A You are getting at me in something 1 don't understand.


25 c;'. Didn't you tell him he had beer: bought to testify to


That has nothing to26 what he had been telling you? A
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with the cas e.


Q Didn't you tell him he had been bougtt to testify to


what he told you? Didn't you accuse bim of having been


bought? A Accuse him?


Q Yes-- accusing McManigal of having been bought, and that


his story was untrue; that he had been bought to tell


an untrue story. Didn't you say tba t to him? A 1


refuse to answer that question, Because 1 don't think it


has anything to do with the case of him changing his deci


s ion.


Q Didn't you tell him that the National Erectors Associati n


had paid him to tell this story? A National Record--


who is that?


Q, Didn't you tell him tbat Burns had bough t him? Never


n,ind who they are? A That Rurns had bought him?


Q, Yes-- to tell this story. A 1 refuse to answer that


question, because it has nothing to do with the case of


changing his. dec is ion.


Q Then you did tell hirr. tha t Bures had bougrt birr?


A Did 1 say 1 did?


Q 1 judge that you did. I Did 1 say 1 did?


Q Well, did you? Did you tell him that the National


Erectors had paid him anything? A Who is the National


Erectors?


Q 1 am asking you. 1 don,t know who they are.


A 1 cion' t kno-.Y who they ar e, either.







Q Did yuutell him that? Did you tell him the l1ationa:


593


I
Erectors Association or the National Erectors, had


1


2


3 paid tim to tell this story? A 1 don 1 t know what th e


4 National Records is.


5 Then you can anS'Ner that ques tion •
you


Then/did not tell


6" him that is that correct? You did not tell hirr the


7 National Erectors had paid him to tell this story?


8 A Now, 1 refuse to answer that, because 1 don't 'under-


9 stand it" 1 don't think it rQs anything to do With his


10 changing his decision.


11 Q Did you tell him the National Erectors had bought him?


12 A Bought him? How?


13 ~ 1 am asking you if you used that expression. 1 will


14 ask you what you meant. Wbc"t did you mean by the express-


15 ion? Wha.t did you mean wten you told him that ha had been


16 bough t ? A 1 don't know how to ge t at th at.


17 Q. 1 wi 11 ask you; didn 1 t M~Manigal say to you tha.t he


18 had not been bought, and th~1.t no man had promised him any-


19 thing? Didn't be say that to you? A 1 refuse to ~nswer


20 th3.t question, because it has nothing to do with the


21 case of him changing his decision"


22 Q Suppos ing you h::d said tha. t, :.i:. Behm, don't yeu th ink


23 it would be a threat to McNanigal? A A Threat to him?


24 Q Yes- A If 1 said it?


25 Q Yes" Don't you think that if 1 should tell yeu now


26 that you had been bougbt to cor[e in here and refuse to
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give us testin,ony, that that would be a threat? Wouldntt


you so consider it? A 1 refuse to answer that question.


1 don,t think it hqs anything to do with the question.


Q It is an argumentative question between you and me


now. If 1 wuld tell you you hc.id been bought to testify CE


you hCAve been do ing on the stand, you would cons ider that a


threat, wouldn't you? A If 1 should say 60?


Q If 1 should say that to you, wouldn't you cons·ider that


a threat and an insult? 1 am just trying to show you that


such a question would be material. A 1 can't'seem to


get in my head what you mean •


Q If you had said to McManigal "You have been bought to


tell this story, tI don't you th ink th at would be a thr eat


and an insult to McManigal? Don't you think it would be


equivalent to saying that "You are lying, '3.nd 1 want you to


tell the truth." 1 am trying to show you it is relevant


and material to this inquiry, is all. Don't you think the


question as t~ whether or not you had told McManigal that


he had been bought is material to ttis case? A NoW, 1


refuse to answer this question, because 1 don't think it


has got anything to do with his changing his decision


in this case.


Q Didn't McManigal tell you he bad not been bought, and


that no rr:an had promised him anything? A 1 refuse to


answer the question, because 1 don't think it has anything


to concern t1;e case of 1;im changing his desicion.
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1 Q Why did McManigal tel1 you he had not been bought, that


2 ~o man had promised him anything? How did he come to


3 nake such a s ta temen t to you '? A I refuse to answer the


4 question, because I don't think it conrerns the case of


5 him changing his tes timony •


6' Q Wtat did you say to him after he said that? Mr. Behn::,


7
....


didn't you ask Mr. McManigal to listen to ;.!r. Darrow?,. A No


8 as I rerrember of.


9 Q Didn.' t you te 11 :\~r. McYan igal that you wer e mor e inter es t-


10 ed in his, Ortie, than you were in tbe McNamaras?


11 A Well, 1 didn't know anything about he had anything


12 to do with the McNamaras.


13 Didn't you say t}:en, "If you will only listen, you


14 have got lots of friends on our side; if you will


15 just listen ·to Darrow, we don't give a damn for the McNana-


16 ras, we want to save you? It A Not as I know of.


17 Q Didn't you te 11 McManigal that if he woul d stand


pat th3.t you could clear both the McNamarae and tirrself?


Q Why did you go up four dif~erent times to see McManigal?


18


19


20


21


A No, sir.


~ Nothing in substance or effect like that? A No, sir.


Q You were going back to listen to s0nething you didn't


A He asked me to come to see him,


22


23


24


25


26'


A Because he asked me to oorre back.


believe to be true?


and I went to see him.


Q Wry haden't you gone back to see rim any more'? A
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been with his wife a good deal of the time, and the


children.


Q You have r.Dt been with her the last couple of weeks, nair


you? A No, sir; she has been at the hospital. 1 have


been there a good deal.


Q You have not been to see him during the last couple of


weeks, have you? A Why, no.


Q You have lost interest in him, have you? A "No, 1


have not lost any interest in him yet--no.


Q Well, you are not as friendly towards him as you were


a couple of weeks ago? A 1 don't Bee why 1 shouldn't be.


;ar. Wier-- You will be excused now, :lr. Behm. tt


THE COURT: Gentlemen of the jury, you ,wi 11 bear in mind


the former admdmition, and we ,viII take a recess for five


minutes.
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THE COURT. The motion to strike is denied.


(After recess.)


It is the


Now, if your Bonar


that it is incompetent, irrelevant and immaterial for any


purpose whatsoever in this case. Upon the further ground


that it is collateral to any issues herein; upon the


fur ther ground it is hear say, that it is no t the bes t


THE COURT. The objection is overruled.


MR. APT'EL' We take an exception.


MR. FREDERICKS' It was a motion?


was given on his first time--all the testimony of August


3rd has been read, yes.


evidence, it is not binding upon the defendant.


MR. FORD. Vlill you let me have Exhibit 21, Mr. Smith.


Now, 1 understand that the stipulation is--


MR. APPEL. Just a morrent, please. You have got through


reading this matter?


MR. FORD. Not all of it. There is SOnie tes timony that


MR. APPEL. !,ww, if your Ronor please, we move to strike


out the whole of thiil transcript just read upon t~e ground


a~t~ and declarations of a third party not made in his


presence, and that it contains rra tters and things and


declarations of the party alleged to have given this tes


timony, not brought to the notice of the defendant either


befor e or af ter the taking of th is tes tin:ony •


w~R. APPEL' We take an excepti on •


please, we fl,ove the court,-we move to strike out the fol-
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1


2


3


. matteI:s
10wlngt\and tnings read from the transcript, on page 71,


commencing at the bottom of page 70, the following words


j)f the wirthesa in answer tit> the following~question, com-
{'.,.~


4 mencing at the bottom if page 70 and line 20: "Q--l will


5 put it at the present time. Do you believe now that if


6- he made any statement it was untrue? A--l believe that


7 it was not so, that he didntt do it."


8


9


10


MR. FORD. What' line is that?
"-


MR. ArrEL. Line 2 - VIe move to s tr ike that out upon
made


the grounds stated in out' last motion/and also upon the


11 further ground that that is not evidence of any fact of


12 any kind, not binding upon the defendant in any way, shape


13 or manner •


14 THE COURT. Motion to strike is denied_


15 MR • APPEL· We take an exception. We move to str ike out


16 the f01lowing language of the witness found on line 9,


17 on this page in answer to that ques tion: "Q--You haven 1 t


any op in ion whether it is true or no t? A--lJo, 1 am no t


The fo'lowing also to the following question:cer tain."


"Q--You haven 1 t any reason to doubt it is true? A--No."


The following also--the following is not an answer at all.


We move to strike the answers to the questions just read


upon the ground that they are incon:petent, irrelevan t and


imn:aterial, and not a staternent of any fact, not binding


upon the defendant, not part of his deposition, not part


of his tea timony •
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THE CarR T. The rrction is denied.


MR • APPEL. Take an exception. We r:filove also to a trike out


course, to our objection. We move to strike it out.


25~
out


And that s ta te-


We move to strike out


~e move to strike


It is no part of the deposi-si r •


":v!r. Behm, you do not seem to want


M tion to strike out is denied.


We take an exception.


tage 951
J."'"


~age 95, yea,


THE COURT'


MR. APPEL.


MR. APPEL. We take an exception.


to him about we would 1 ike to know it. tl


the following, on page 79, line 9, the fo}lowing, in


answer to the following question: "Q-_VlelJr, he was right


about what? A--On his case." The last three words just


read by me we move to strike out on the same grounds stated.


TFE COTJRT. Motion to strike out is denied.


tion, it ia hearsay, incompetent, irrelevant and iffimaterial


the following rratters and things occurring on page 95, com-


there to talk to him about this." The balance is proper,


"If you will tell it in your own way about what you talked


the staitement by :,lr. 11 ier on the same page, 9 __• ,


to answer th ese quee tions- " this is by !.1r. Wier, "you


must have had aome purpose, some object when you went


ment we would move to strike out onthe ground it ia not


par t of the tea t imony of the wi tnesa •


MR. FORD.


MR • APPEL.


for any purpose whatsoever, tending to introduce the acts


and declarations and opinions of the jurors by way of


reading the deposition here; it has been read, subje~t) of


. mencing With line 20:
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~hat I want stricken out in my motions.


you reading from the e xhibi t ?


l.!R APPEL: They furnished us with what they say is a cor-


THE COUHR: The question is whether this is the record. Are
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and the pages seem to be dif-


~etting the record a little


I have the record here.


binding upon the defendant in any vroy, shape or manner.


competent, irrelevant and immaterial for any purpose,


that it is in effect the unsworn statement, opinion and


conclusion of a third party not under examination and not


it. U We move to s trike that ont as not being any part


of the testimony cf the deposition of the witness; it is in-


of Mr Weir: uQ -- Well, Mr Behm, you testified he refused


to talk about this case, so that is proof conclusiVB you


must have brought the subj ect up end started to talk about


THE COur.~T: Yes, that is'true.


rect copy.


MR FORD: This is the record,


ferent, and you are probably


\VTong, but we don't care.


THE COURr: I think that ought to go out.


]JR FREDERICKS: No obj ection.


:MR APffiL:


If.R WRD: Id) is peged differently.


]!tR APPEL: Well, it is paged differently -- I am reading


1m APFEL: We move to strike out the follovring statement
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It is an ~8umentative question, and ~e do notJXR WRI):
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1 THE coum: Strike it out.


2 ],JTR APP BL : we move to strike out the following -- there is


3 no answer to this matter.


4 TJE COURT: 1fr .Reporter read, not· the l:st motion lrr Appel


5 made, but


MR FORD: I will read it to you, your Honor: "1fr Behm,


7


8


you dontt s~em tovrent to answer these questions. You must


have had some purpose, some obj oot, when you VI ent there to


9 talk about it. Tell it in your ovm way -- II That is the


10 one, I think.


11 lrR FREDERICKS: That was stricken out.


THE COUID': I think for the same reason the other one


ought to be stricken out. I will chang e th e oraer.


MR FORD: The one preceding it?


].fR AP.l?EL: There are other thing shere, but there are no


direct answers to them.


MR FORD.·: The one t hat was stricken out was as follows:


"Well, lfr Behm, you testified t hat he refused to talk


about these things so that is proof conclusive that you


must have 'brought up the subject and talked about--"


Your Hono r st rn.ck th at ont.


THE COURI:': All right.


!JR Fa RD : NO\'1', referring to Peopl e t s eochibi t 21, that


portion of the echibi t '[thich contains or purports to con


tain the testimony of George BebIn, called as a witness be


fore the grand jury on the 31st day Qf July, I understand
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1


2


3


4


5


that counsel is willing to stipulate that that may be


considered as th e questions and answers insofar as it


relat.es to th e testimony of George Belun, m8¥ be consider
i\i


edAevidence, th e same as though },{r Williams, the reporter,


who took it --
•
6 1m APIE J.J: No, no.


7 M'R :BURD: -- was on the stand and testified to it.


8 MR APPEL: No, no. Now, l.fr Ford, there is no use --


9 MR FREDERICKS: Then let cOlIDsel make th e stipulation.


10 UR APIEL: Ho, no; },{r Ford. We are willing to make the


11 s arne stipulationb3fo re inreferenc e to the foundation to


12 be laid for this. Now, yciu onght no t to ask any mo re than


13 that. You wouldn't think we would fall into such a trap


Honor t that if l.fr Williams


14


15


as that, do you? Now, we are v/illing to stipulate, your


16 IfR FORD: It may be considered given under the same cir-


sel holds in his hand, and which appear in the affidavit


Mr Weir heretofore introduced here as people's e-Alibit


questions and answers contained in the document which coun-


cumstances as exhibit 24.


MR APPEL: Just a moment. Let us do same talking.


MR FORD: Let us make it easy, the same as 24.


1m APIEL: I suh'1lit, your Honor, iftthey want any stipu


lation vre will make them, and they will accept them, too,


I am sure, but we want to make our O\7n stipulations.


We are willing to stipulate, if your Honor please, that the
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1 We will stipulate this, your Honor, leaving the question


2 of the affidavit of Mr Weir on one side, that the ques-


3 tiona and answers which appear in th e transc ript of th e


4 evidence purporting to have been given by George Beh.,?!,


5 when fi rst call ed before the grand jury, was prop erly taken


6· dovVl1. by th e shorthand reporter ~- correc tly tal(en down


7 and correctly transcribed into longhand, and that this ia


8 a correct transcript of that testimony, notwaiving all


9 o)ther obj ootions i"Jhich we rtlay make to the in troducti·on


10 of the same. Do not sti"Oulate in reference to exhibit 21.
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THE COURT. Read it,


been overruled on that.


MR. APrEL· We have given you a stipulation th~ is per


fectly fair to avoid laying the foundation, that is all,that


covered, all that we will be required to lay the founda


tion, should this evidence be material in other respects.


MR. FREDERICKS. Let the reporter read If.r. Appel's stipula-


testimony.


MR. FORD. 1 don't want to quarrel over any technicality,
. ,


your Honor, but 1 understood the entire Btipuratimto be


for the convenience of both sides to prevent the necessity


of call ing :.lr. VIi 11 iams; thatit might be given wi th the


same force and effect as though Mr. Williams testified


that was what transpired before the grand jury as to that


tion,


stipulation, what is the use of waiving them; we have


MR. FORD.'Andyouwaive your object'ion in this case to its


being secondary evidence?


MR • APPEl" We waive nothing of the kind. 'We gave you a


~ffi. FREDERICKS, Let's see what the stipulation is.


(Stipu'lation of 111r. Appel read by the reporter.)


MR , FREDERICKS. That is 21 we are talking about.


lViR. ROGERS' 1 don't stipulate with reference to 21 at all.


MR. FREDERICKS' This is what you are stipulating about.


MR. APPEL. No, stipulate about 'this, :,::. Fr-edericks" here,


appearing inthe same thing, the questions and answers.
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1


2


3


4


5


6


7


8


9


10


11


12


MR. FREDERICKS. Well, this, of course, is counsel's own


private document.


MR. APPEL. Nr itten by ~,!r. WillialLs.


MR. FREDERICKS. There has been no reference made to any


of those portions of the document wh ich refer to' the ':.Iues


tions and answers on the third· day of January, there is no


reference in the record anywhere to that as being part of
, referenc e


the exhibi t, so thai: only i. .,. in this case at all in


regard to this matter is the reference to where these same


questicns and answers appear in exhibi t 21. Now, that is


the document which Mr- Ford had in his hand which counsel


was tal king about when he made the s tipul at ion.


13 MR. ROGERS. If your Honor please, we do not wish our


14


15


16


stipulation to refer to Exhibit21. We believe the adTiliSSiOr


of the exhibit 21 is unauthorized by law, however, we do not


care to force upon them the necessi ty of calling \i1'. Will iams


17 wi th his shorthand notes. They have been transcribed and


18 we do not care to have them call i,ir. Willi:=uns to testify


19 t~at he took those shorthand notes, and therefore correctly


20 transcribed therr" but we do not stipulate with reference


21 to exhibi t 21 becaus e we believe that Exhibi t 21 has no


22 business in the record, and stipulating in reference to it


23 we ILi gh t, perctance , waive some o"bject ion we migh t have to i .


24 MR. FREDERICKS. It is s tipula ted that that por tion of it


25 th 3. t purpor ts to be the tes t imony of--


26 },1m. ROGERS· No, 1. do not s tipula. te wi th reference to any
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1 portion of it. We will stipulate, if you have a transcript


2 of the shorthand notes of shorthand reporter Williams


3 before the grand jury of January 31st, as 1 understand it-


4 we do not require you to produce )f!r. Willian,s and his short


5 hand notes.


6' MR. FREDERICKS. That is contained in Exljibit 21.


7 MR. ROGERS. That is something we will not consider.


8 MR. FCR D. Let it be offered as a separate exhibi t for the


9 pu~se--if it be offered as a separate exhibit, to satisfy


10 your mind on th at •


11 !riR. ROGERS. Have not 1 made n;yself clear, we do not want


12 tOi3tipulate to Exhibit 21 at all?


MR. FREDERICKS. Yes.


13


14


THE COURT 1 think 1 see y-:mr poi nt •


15 ~'R. ROGERS. We have here what purports to be a transcript


16 of the proceedings of January 31.
I


·1


necessi ty of bringing in the shorthand notes of :,~r. Williams


and we do not wish to make any stipulation with reference


Willians WdS present and took down correctly the testirr:.ony


and proceedings which occurred on July 31st when George


Pehrn was before the grand jury and that he corI:ectly trans-


to Exhibit 21 at all.


Then you will stipulate th 2.. t ;f.r•.1 see.


And we do not care to force upon you the


If you can remove it we will offer that, if you


f/R. ROGERS.


like.


MR • FORD.


MR • FREDERIC.KS.
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cribed his notes and if he were on the stand he would tes


tify that the following were his notes?


}/Ji • ROGERS· ves, sir 4


MR • APPEL Yes, sir.


MR. FREDERICKS. And then we wi~l read this.


},ffi. ROGERS. Yes, you read them, sUbject, of course, to


the objections which we make.


MR • FREDERICKS· 1 understand.
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1 1,fR APPEL: We do not stipul ate you may read them at all.


2 UR FREDERICKS: I understand.


3 ltIR APPEL:" We simply stipulate those facts to enable yon


4 to 0 :ffe l' it.


5 }erR FREDERICKS: Very well.


6 1,IR FORD: It is stipnlated th at it may be 0 :ffered?


7 UR APPEL: No, we do not stipul at e they ml\Y be 0 :ffered at


8 all. We stipulate as to certain facts.


9 MR FREDEHICKS: Stipulated they are correct?


10 MR APPEL: Yes, that is wh at it means, but we do not '


11 stipulate they may be offered.


12 1ftR]DR]): I see the point. It is stipulated wi th the same


13 fo rc e and effec t --


14 UR APPEL: I do not '.'Vant to say a word more, l!r Fredericks,


15 and we and th e court underst and it, and we will not s ay a


16 V!lOrd at all, quit talking for once. I mean, for the pre


17 sent, your Honor, only.


18 HR FD.EDERICKS: And will you stipulate with (conferring


19 with }'[r Rogers)


20 liR ROGEP$: It is further stipulated, saving all rights


21 and exceptions, that when lfr Fredericks said that the


22 transaription is as follovrs, that the words and figures


. 23 which:he means, by "as follo\7s" are th e same words and


24 figures as have been inc luded in emibi t 21, Which has


25 been admitted over our objection, we reserving all ob


26 j ec tions thereto.
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1.ffi FORD: l'fow, if' the court please, that still leaves us


with this evidence, of course, secondary evidence, it does


not make it competent proof that.Mr Behm did actually


so testify before the grand jury on t.hat date, unl ess coun-


sel will stipulate with reference to this testimony as he


did yesterday on page 2510, where },fr Ro.gers says, "We


stipul at e Ur Williams will so testify".


:LfR ROGEHS: That 1.fr Williams will so testify that ur Behm


was there and made the statements and responded to the


questions as follows, as we have now stipulated.


1m FO RD : yes.


MR ROGERS: yeS, that is all right.


lfR ]ORO: It is so stipulated, and that is what we ,~t.


MR APPEL: That takes it out of being secondary, does it?


1m FREDERICKS: 011., well, we will thresh that out at some


other time.


THE COURr: vVhat is the n ex:t?


CHARLE3 F. HUNT, a ,vi tness called on behalf


of the people being first duly sworn, testified as fol


laws:


DIRECT IDCAMINATION


HR FORD: What is your name? A Charles F. Hunt.


Q How old are you, 1Jr Hunt? A 52.


Q Where do you reside? A San Francisco.


Q San Francisco, Cal.? A yes sir.







With what banking institution are you connected?


Anglo &London-Paris National.


What street and number, please? A1 Q


2 Q


3 Q


4 A


And your occupation? A Banking.


3516 Clay.
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5 Q Where is their place of business? A Corner of


6 Sansome and Sutter streets.


Q San Francisco? A San Franci sco.


Q That is a banki:J,1g corporation organized und 81' the laws


of the Uni ted States? A yes sir.


7


8


9


10 Q \Vhat official position, if any, do you occupy with


11 that institution? A Vic e-president.


12 Q, How long have you been vic e-president of tha t insti tu-


13 tion? A Sinc e January, 1910'.


14 Q You occupied that position on september 2nd, 1911?


15 A yes sir •.


16 Q Do you know O. A. Tvei tmoe? A I do.


17 Q, Has he an account wi th your bank?


18 1lR APPEL: Wait a moment -- vJell, withdraw it.


19 A yes sir.


20 Q Under "',fIlat nam e?


21 ].ffi HOGERS: That is not th e best evidenc e, and it is ob-


22 j ected to on the grolmd it is incomp3 tent, i1'rel want


23 and innnaterial -- hearsay.


24 THE COURT: Overruled.


25 ]:fR ROGE-::S: Exc ept ion.


26 A Under what name?
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lIR FORD: yes. A I don,t know under vlhat name it is now.


Q At tha t time do you know what name it v,as under, at


that time, September 2nd, 1911?


UR APPEL: That is immaterial, incompetent and irrelevant


for any purpose; not the best evidence.


MR FORD: I want to lay the foundation. I withdraw the


question.


Q 1fr Hunt, I attract yourettention to check No.SO,


in people's eJdlibit No.lO, which has heretofore been


shoym coun sel for the defense.


1m. ROGERS: Pardon me; vdll you call my attention to it


again, that I may hare it clear? (Examines docULI.ent.)


UR FORD: Which I will ask you if you have ever seen that


check before (handing yvitness document)? A yes.
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th~t you say, Mr. Hunt.


A 1 want to see the date of payment on this check before


1 identify it.


MR. FORD· It has come loose noy! from the record.


MR • ROGERS. All r igh t.


MR. FORD. September 7 th, that is the Washing ton Bank pdy_


A Can you


We have to hear allWh~t is the answer?


Q Now, in answer to the question as to whe-


MR • ROGERS.


ment mark.


MR. ROGERS. What is the answer, please1


A Yes, sir •


MR. FORD. Q To have the matter clear, I-


see the date of payment on that check?


ther' you had seen that before or not, what is your answer?


A Yes.


Q When and where did you see it and under what circUllistan


ces? A Well, the date 1 cannot--


NiB. APPEL. Wait a moment--we object to that onthe


ground it is incompetent, irrelevant and imn,atorial, hear


say, no foundation 1 aid.


MR. FORD. Withdraw the question for a mon:ent. Wi)l you


give me that remittance letter, 1 think it is exhibit about


9, 10 or 11.


THE COURT. 1 see the check has come loose from the stub


and 1 will G£k the clerk to fasten it.in.


MR. ROGERS. 1 think it will be handier, if your Honor


please, to leave it loose.
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THE COUR T' Perhaps it would.


MR. ROGERS. And whatever counsel is going to interrogate


Mr. Runt about it, it might be well left loose.


MR. FORD' 1 suppose it might be marked-'the original is


exhibit lO,--mark it Exhibit lOA.


MR • ROGERS. Very well.


MR. FORD· LOA refers to check 30 out of original exhibit


No. 10.


UR. A?PEL' Which originally was fastened apparently to the


s tuJ3 th er eof •


MR • FORD, '1es.


MR. APrEL. And being the check contained in the same book of


the san-.e stubs which the jury examir.ed before.


MR. FORD, We do not stipulate that the jury examined it.


MR. APPEL· That is only the fact. It was exhibited to then-.


being the same check they examined, 1 mean •


MR • FORD· 1t is check No. 30 out of Exh i bi t No. 10. Tl'_a t


is very definite and clear, 1 dontt think there will be any


misunders tanding.


MR. APPEL· 1 think we had better put it back inthe condi


tion it wGs, we had an understanding here, yo~ Honor, we


might use whatever was in there and the condition in which


it Vi as for the purpos e of making a record her e, and tempo


rarily it can be used in thOit way, of course.


MR. FREDERICKS. Let it be stipulated it sh:::.ll be pinned


back in there when we are through.
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1 MR. APPEL, Whenever the time comes.


2 MR. FREDERICKS. In the meantime it will be referred to


3 as Exhibit lOA.


4 THE COUR T' lnthe meant ime it wi 11 be referr ed to as


5 Exhibit lOA and handled as such and when disposed of it


6 will be pinned back in its pl:s.ce.


7 MR .. ROGERS. Yes.


8 MR. FORD. Q 1 attract your attention to Peoplets' Exhibit


9 No. 11, which heretofore has been shown to counsel and


10 in tr oduc ed in ev id enc e in this cas e, and wh ieh pur por te to


11 be a remi ttance letter drawn by the Anglo London-Par is


12 National Bank--


13 MR APPEL. Now, now--


14 MR. FORD' 1 t has been introduced in evidence and 1 cio that


15 for the sake of calling the a tten tion of the jury--


16 r,:p', APPEL, We obj ee t to you: tee tify ing.


17 MR. FORD, 1 am not testifying.


18 MR. APPEL' He can look at it and if he can read he can


19 tell vvhatit is, and if it is any mertoranda--


20 MR, FORD" To save argument 1 will withdraw the question.


21 Q Attracting your attention to Exhibit No" 11, and 1 will


22 let tree jury look at it afterwards-- did you ever see that


23 before 7 A No, sir"


24 Q Do you know \7hat it is?


25 1'R, APPEL. We object to that, now, he cannot refresh his


26 memory from a paper in this case that is not made by rhim or
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•


1 under his dir ec tion and we obj ec t to :tis. look ing at it now.


2 MR. FORD. Q When you receive checks or drafts drawn on


3 . oth er banks for depos it in y-::>ur bank, wh at do you do with


4 them?


5 Jill. ArrEL' We object to any custom of the bank;in a cri


6 mir..al case custores of that kind are not admissi ble in


7 evidence, the evidence must go directly to the fact in


8 dispute, you cannot bind the defendant by reason of custom


9 of a bank.
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THE COURT: Read that cp.estion ~ain. (Last1


2 by the reporter.) Obj ection ov erruled.


2~
question read I


3 1\ffi APEJ: We take an ex:ception.


4 1m FORD: Referring <:gain to ch e:: k No .30...- When a


5 check is received from a bank -- some other bank in ano.ther


6


7


8


city for instance, Washington, District of Columbia, and


deposited by some depositor in your bank, vllat is your


custom in regard to the ,check?


9 MR APPEL: Wait a moment. We obj ect upon the ground it


io
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is incomptent and innnat eria 1, and no foundation laid;


it is hearsay; it is calling for a custom, not for a fact


in disp~te in this case, a custom is not binding upon the


defendant or upon anyone else in a criminal ac,tion.


THE COURT: Obj ECtion overruled.


151m APPEL: We take an exception. A We fOrlllard them to
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the bank on which they are dravvl1, or to one of our cor-


respondents for collECtion or for credit, as the case ma;y


be.


1JR FORD: Do you have any form of remittance letter which


you use? A Yes.


HR APPEL: The same obj ection.,
THE COURT: Objection av errul ad.


lftR FORD: Did you on sept ember 2nd, 1911, have th at same


custom of forwarding remittance letters "'lith the chECks


Q ,I will ask you to look at eyllibi t 11 and state \T!hether
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to your correspondents? A Yes.
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1 or not that was the form in use at that time?


2 1m APPEL: Wait·amoment. \~.a o'1:\ject to that as incom~tent


J,fR APmL: we take an exception.


2nd 1911?,
1m APffiL: Wait amoment. We object to the question pro-


UR FORD: Only as to fonn.


THE COURT: Overruled.


That is the formy.Je use.A


and immaterial, no foundation laid for the witness to


identifY the document in question., not having been made


under his direction, at his instance and request,. he can


not testif-.r in reference to it.


1m FORD: Now, assuming Ilr Hunt that e-Alibit 11, being


the remittance letter, had been enclosed with this chook


No .30, out of ex:hibit lOf and rec eived by the Riggs Na-
y


tional Bank inv~shington on septembef7th, 1911, the let-


ter being dated september 2nd, 1911, from your bank, would


that fix -- asSlU!ling those facts to be true, would you say


that this check was received in your bank en September
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lrR FORD: I withdraw that question, a1thoughi t is p3 r-
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1 f'ectly proper. I am assuming somethiI\g that is in


2 evidence.


3 THE COURr: Well, if it is "li thdrawl1


4 UR APJEL: Why did you withdraw it?


5 j,m FORD: Because I will get at it in a simple way and


6 to aatisfy you.


7 MR APJE L: You c ouldn' t sati sfy me.


8 ],fR FORD: I will ask you to look through -- look around


9 these checks beginning August 21st, the check I have in


10 nv hand --


II }[R ROGERS: Now, if your Honor please, the counsel is


12 showfug th e wi tness a book and a set of sstubs and memor


13 andum--


14 MR FORD: I haven't finishe:l.


15 MR ROGE:;B:. Whether you have finishe d 0 r not, I am address


16 ing the court, and. I propose now --


17 MR F01ID: I withdraw the question.


18 HR ROGERS: He.. cannot wi thdraw what he has done.


19 THE COURr: Proceed, ur Rogers.


20 I IfR ROGERS: There is only IDle way sanctioned by law


21 whereby a '.vitness' recollection mc.w be refreshed. He


22 may refresh his recollection from memorandum made by him


23 at the time or made under his direction at the time or so


24 close to the time that th e facts were fresh th en in his


25 recollection, th ereupon the memorandum must be sh07l!l to


26 opposing counsel, md so forth. That is the recognized







1


2


3


4


5


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2619


I1.lle» and one by ',vhich we all govern ourselves. lifow» for


cQlunsel to step up to the witness and show him a set of


checks and bo<lliks kept by other pe rsons which Jrr Hunt


himself» I venture to say» never saw before in hxs life»


knows nothing about, not the checks 0 f his bank» and th En


ask him to toss the papers back and forth and cast his


eye over them and then ask him a question is not fair, and


it is misconduct end I take an exc eption to it. I don't


th ink it ollg11t to be don e. 1Jr Hun t can refresh hi s


recollction by any memoaandum made by him or under his


direction at the time, then Hr Hunt may- refresh his


recollection therefrom» if his recollection is not good,


and I take an exception to what counsel has done.







sive.


Q Did you see :\~:-. Tve i tnjoe that day? A 1 mus t h:3ve seen


him at that time.


MR. ROGERS. I move to strike cut the answer as not respoTI-


, his bank?


A On the 2nd of September, 1911.


You said by


At that time--do you know A. Tveitmoe? A 1 do,


When did you make it?


MR. ROGEPS.


before the jury, 1 wi:l state, however, it was my inten


tion to show him certain checks beginning With No. 30,


being the check already offered here, and calling his atten


tion to a nun,ber of checks throughout the book, and only


those ch ec ks, wh ich have been tes t if ied to by ',:r. Flather ,


as having been received by his bank. That was all that 1


intended to do, however-


MR. FORD. The court please, I have a right to show


witness anything 1 please as long as I don't put it


Q


Q


MR. FORD. The Riggs National rank.


MR • ROGERS. May! inquire what :.ir. Hunt has to do with the


Riggs National Eank?


MR. FORD' 1 intend to ask him that but 1 will v:ithdravl it


and show you an exhibit which I am going to show to tm


wi tness. 1 hand you a ciocument which 1 have already


exhibited to counsel for the defense. Did you ever see


it before? A Yes, sir.


Q In whose handwriting is it? A That io in my handwriting,


A 1 did.
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1 THE COu~T. Strike the original answer out and substitute


2 the 1 atter one.


3 MR. FORD. Q Just state what was said and done between


4 you and Mr. Tveitmoe at that time.


5 MR. APPEL. Wait a mon,ent--we object upon the grourAi it is


6 incompetent, irrelevant and imn:aterial, no foundation laid,


7 it is hearsay, not binding upon the defendant, it is


8 collateral to any issue in this case, not tending ·to prove


9 any element of the offense embraced in the indictment hereir.


10 MR. FORD. We expeo:tt to show, your Honor, that the tr ansac-


MR· FORD. Just state what were the circu~6tances of your


A 1 don,t think tbat Mr. Tveitmoe and 1 had any conversation


A This is a check--you want this--


MR. FORD. Q Whet is that document? A This is a deposit


about it at all.


THE COURT. Objection overruled.


MR. APPEL We take an exception.


~m. APPEL. Tte same objection as last upon each and all of


the grounds stated.


tiona are in reference to check No. 30 on the back of


making that Ire mar an dum.


which appears the signature of Clarence Darrow, and on the


face of it appears the fact that it was a check for $10,000


payable to Clarence :carrow.


v


THE COURT. Qverruled.


1m. APPEL. Exception.
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A O. A.


A A check on Washington, D.C. for
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1 tag in the Anglo & London-Paris National Bank to the credit


2 of O. A. Tveitrnoe, Treasurer, Def_ense Fund, State Building


3 Trades Council,· September 2, 1911, being drawn on Washington


4 for $10,000.


5 Q, was the deposi t nlade in your bank on that day for that


•6 amount?


7 MR • ROGERS. That is 1eading and sugges tive, your Honor


8 please, incompetent, as well as the objection we'have just


9 made which we reiterate at this time.


10 THE COUR T. It is leading but 1 think harmless. Objection


11 overruled.


12 MR. ROGERS. Exception.


13 A Yes.


14 MR. FORD. Q And to the cr edi t of whose account?


15 Tvei tnoe, Treasurer I:efense Fund, State Building Trades


16 Council.


17 Q Wha.t was the character of that deposit? Was it gold


18 curl' ency or what?


. 19 $10,000.


20 Q Do you know on what bank that was drawn? A We}l, noth-


21 ing bere shows on what bank it was on. 1 just identified


22 a check 1 said 1 think--


23 Q Who is your Washington correspondent? A The Riggs'


24


25


26


National Bank.


Q Did you forward that check the same day for


A 1 presume it was forwarded the same day.
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1 MR. HOGERS. 1 move to s tr ike out the answer as not respon-


2 6 i ve.


3 THE COUR'I'· Strike it out.


4 MR. FORD· According to the custom of your bank would it


5 be forwarded wi thin a day or two afterwards?


•6 warded the Bame day.


7 Q How long is it usually--l withdraw that.


A Be for-


AS6:11ming


8 then, that ~xhibi t No. 11, be ing the r emi ttance le tter


9 containdT.\gln item of $10,000 drawn on you and on a form of


10 the Anglo & London-Paris National Bank, was received on


11 September 7th, 1911, together wi th this check--
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MR ROGERS: Just a moment, if your Honor please. We


don't want to appal' technic al about this; it is j.ust as


easy to put this in correctly as it is to do it in this


fashion by assuming and showing him documents whic h he


didn't make , and all that sort of thing, and Vie obj ect


to this method of putting it in. Now, I don't vvent to


run a law school here, but he simply c an ask 111' Hunt,


did you ever see that document before? Yes. vvhat is


it? . What did you do with it? And 1Ir Hunt can tell what


he di d VIi t hit. Then Ur Hunt c an look at any memorandum


. in his control, or made under his direction. I kno~ Mr


Hunt has control of certain matters in that bank, but


I do obj ec t to this ,"~suming one thing and then another,


and depriVing us of our 1 Egi timate obj ections, ,",nd not get


ting it before the jury as it should be.


HR FORD: I wi thdraw the question for the time being.


UR ROGERS: I don t t want to be technic al about it; it is


very easy to do it. I wish to say now, your Honor please;


we \rill only take a formal objection if he will put it


in the easiest way.


1,m FORD: You did receive the check -- eo deposit on the


date indicated by that deposit tag and that depozi t


consisted of a check of $10,000 draVffi on some Washingtoru


bank? A Dravm on the Riggs National Bank, accol'ding to


this.


Q Now, wi th th e check in, your hand, you may state
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1 the circuDlstances vvere af your receiving that lffheclc?


2 UR HOGERS: That is obj ected to as incom]l!tent, irrele-


3 v~~t c~d immaterial, and no foundation laid and hearsay.


4 1m FOB]): We desire -- With the deposit slip in your hand,


5 you may state th e circumstences that occurred on that day


•
6 about your I' eceiving the check for $10,000, l:U1d its


7 having been deposited to the credit of yr Tveitmoe in


8 your bank.


9 UR ROGERS: I make the same obj ection just stated.


10 THE COUR(': Overruled.


11 HR ROGERS: F.xception. A This check was presented to


12 me on the 2nd of I:September, -¥,~d my recoIl ection is that


13 the party pr esenting it said !{r Tvei tmoe Yloul d ·like to get


14 SODle large bills for it, and I then stepped dovm to our


15 paying teller to see if he had larg e bills. He told me


16 . that he didn't have them in t.he c~e ':, but he could get


17 them from the vaul t. The check VI as not endorsed by Mr


18 Tveitmoe, and I asked that it be so endorsed. Whether Mr
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Tveitmoe was there at that time or not, I do not know,


but a little later Mr Tveitmoe endorsed the check, and


\mile he was endorsing it, I think I filled out this de


posit tag just as an accommodation.


23 l1R .APPEL: We ~ove to strike out all the testL'rnony of


the witness, what Tom, Dick and Harry said to him and


what he said to Tom, Dick and Harry, as hearsay, no


connection tetween those parties and the defendant.
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1 THE COU'Rl': You are enti tIed to a motion there, but I think


2 it is a little vague and indefinite.


3 1m APPEL: On the ground it is incom}1lltent, irrelevant e.nd


4 innnaterial.


5 HR ROGERS: Some:r::e rsen -- Tom, Dick and Harry, is a slang


6· phrase for some person.


7 THE COURT: If you can make that a little more definite--


8 UR APFEL: I move to s trike out the testimony of o£h e wi t


9 ness Ylhat anybody &iid concerning what kind of bills were


10 needed or vrhat 1rr Tveitmoe needed or wanted, the p3rson


11 not having been named by the wi tness, and no name given by


12 him, on the ground it is hearsay, and it is incom}1lltent,


13 irrel'want and innnaterial for any purpose. What ever con-


we move it all be stricken out.


versations the wi tne',ss testified to as having had between


THE COURI': Read the answer.


a question.


hims elf, an d any third pa rty, . 0 r between hims elf and 1.[r


Tvei tmoe, is im ODlJe tent, i rrel evant c'.Ild innnaterial, and


THE COURT: NO\v, read that answer.


lfR J!t)"RD: We will ask one question before your Honor rules.


J,fR P.oGERS: No, we vJi11 take the ruling befo re he ~.sks


(Last answer read by the reporter.)


THE COU'Rl': lA'otion to s trike out is e ran t~d.


1m. APFEL: We ask your Honor t.o instruct the jUly that it


is incomptent, irrelevant and immaterial, and they should
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not ray anyattention t.o it, and that, l:\t the sane time,


now, Y,e take an etC eption to the conduc t 0 f the District At-·


torney in introducing this incompetent evidence, he know


ing at the time 'what it ,vas and knowing that it was in


admissible and was put in for the purpose of pr ej udicing


the rights of this defendant by fraudulent means.


UR FREDERICKS: How much of it is st Ticken out, your Honor?


lIR APP~L: The conversations.
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1~ Appel has very properlyTFE COURT. One other thing:


asked the Cour t. to direqt the jury tha t the por tion of the


answer as now indica ted by the Cour t in response to Mr.


Appel's motion, has been stricken from the record and is


no t open to your cons idera t ion :1. t all at this time.


1ffi. FORD. Who was the person who first brought the check


to you?


TI-TE COURT' 1 think this is a good time to adjourn. It is


18 o'clock.


MR • FOGE'"S. Just a morr.ent before your Honor adjourns. 1


want to ask Mr. Hunt a question. 1 never have h:ld an oppor


tunity to do so. 1 intended to go to San Francisco to ask


him for a little information, and while he is on the sta


THE COURT- 1 think that the objection-- the motion to


8 tr ike out as last made by :.11'- Appel makes it very' clear


that the portion stricken out is the portion of the answer


in which the Witness said that someone came to him and


informed him tha.t },1r. Tveitmoe wanted large bills and that


he did not have those large bills in the cage bu t did have


them in the va~lt, and he could get them. That is the por


tion or substance of the answer_


MR. FREDERICKS - Also wr.at he said to hi:' cashier is


str icken ou t?


THE COURT. Yes_


MR. FORD. Q Now, wha t was the name-


rtR _ APPEL. Wai t a morrent.
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it doesntt relate to the matter about which he has been


interrogated, but it does relate to another matter and


may 1 have your Honor IS pern.is sion to speak to 1\1r. Hun t


in behalf of rr.y client and elicit· from him, if 1 may, some


information which 1 think relates to our case, not in


reference to any n,atter which he is being interrogated at


the present time.


MR. FORD. ;{.r. Hunt can talk to him right after court adjourn


(Jury admonished. Recess ur- til 2 P.M. )
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1 Mu1y 9, 1912. 10 o'clock A.M.


395,1


2 Defendant in cot1.rt with counsel. Jury called; all pre-


3 sent. Cas~ :resumed.


4 THE COURT: You may proceed, Bentl6"!len.


5 MR ROGERS: If your Honor please. we offerrthe deposition


6 of John J. Healy.
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as a witness on behalf of the defendant, having been


HEALY, produced"JOHN J


Q Mr. Healy, will you please give us your


MR. ROGERS. (Reading)


testified as follows:


· I:


first duly sworn, was examined in chief by :!ir. Masters, and
I


Y.R. MAsters.


1


2


3


4


5


6 full name? A John J. "Healy.


Q V!here do you reside? A Chicago, Cook Couh ty , 111.


Q What is your age? A I beg pardon;


Q What is your age? A Forty s:i:r. years of age.


Q Excuse me for asking you that ques tion •
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8
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10


11 J.ffi. KEETCH. ~ver twenty-one, anyway.


12 MR. MASTERS. Q your profession is that of a lawyer?


13 A Yes, sir.


14 Q How long l:ave you been pr ac tieing law, Mr. Healy, in


15 Chicagoi' A About twenty-four years.


16 Q va,!e you always lived bere? A Born in C1'.icago and


17 lived here all Illy life.


18 Q pave you ever held any official posi tion in this


19 County--meaning by that Cook County b the State of


20


21


22


23


24


25


26


Illinois? A Yes; 1 was master in Chancery of the Superior


Court of Cook Coun ty for about twelve years; and 1 was


State's attorney of this county for four years."


1fR ROGERS: I v.ould take a stipulation from Mr Keetch, in


order that some of these depositions m~ be understood,


that "States Attorn~" corresponds 'Nith "District Attor-


nay" -- the same thing.


lfR KEETCH: That is a fact.
THE COURr: . It is 50 stipulated?


-----Tm- ..,)







Q That was from when to when?MR. ROGERS. (Reading.)


A From 1904 to 1908


years.


A Yes


Q tn the capaci~y of lecturer, political debater and so


for th? A Yes, he has baen a man who has always taken


-Q, Eave you held any other official posi tion than that of


~llaBter in Chancery and States Attorney? A 1 think not.


Q Do you know Clarence S. Darrow? A Yes.


Q Uow long have you known him? A About twenty years.


Q Where have you known him? A In Chicago.


Q What bas been the nature and intimacy of your acquaint


ance Witb him? A Well, 1 have known him personally for


approximately twenty years. 1 bad been associated With


bim in the trial of cases where we have represented oppos


ing interests, and sometimes where we have both been on the


same side of a case. And then, 1 know him as a public


character, more or less, in ~icago, during all of these


definite position on all public questions which have arieen


in our public life.


Q What was his career here as to whether he was ITlu'ch or


little in public notice--during the time you have lived


here? A He was very nuch in public notice during the


tirre 1 have known him. He was one of the prominent


public characters of Chicago.


Q Did you know him as a member of the bar association?


1 --"'oS(='(!('"""Ir,"'-lle("-JII4l')V-'~~I..u:IBiARfL'U'-'-'\I--J
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Q Did you meet him there? A Yes, 1 have met him at the


Chicago Bar Association, and 1 think on one or two occa~


sions at the Illinois Bar Association.


Q Those were meetings of the bar, Illinois lawyers, and


.the lawyers of Gticago? A Yes, sir.


Q As the case might be? A Yes, sir"


Q Do you knoVl the general reputation which Mr. Darrow


bore in the community in which he resides? A 1 do.


9 Q Previous to the finding of these indictments against


10 him, for truth, honesty and integr i ty? A Yes, sir"


11 Q Vlbat was that reputation? A Good.


12 Q What is that reputation? A Good ..


13 MR. MASTERS. That is all. n


14 MR" KEETCHi (Reading) "Cross-Examination, by Mr. Keetch.


Will you read thequestion,


15 Q Is his reputation any differen t now than it was before


16 the indictments? A No. 1 aSSUlYe that the mere bringing of


17 an indictment against any man does not affect, in ar;y way,


18 his reputation, because to my mind the presumption of inno-


19 cence prevails until the contrary is shown ~


20 Q In other words, as far as your knOWledge of his


21 reputation is concerned, the ";~-£.s" is practically comprised


22 in the word "is"; that is, in other words, his reputation


23 is good, is· that what you mean, now, today, in the neigh-


24 borhood in which he lives? A


25 please?


26 Q I Wi thdraw that question" In other worda, the







observations in life that some men who might not know Mr.


the br inging of th e indictmen t haa not changed your mind,


Darrowwould be influenced by the fact that an indict.ment had


been returned against hin~ and that he was now charged With


a serious offense.


1 assume that from my practicalDarrow.~y opinion of M~


or has not changed the reputation which you know of him in I
the cOr:JIT.uni ty in Which he lives? A Well, it has not changeh


I
I


1


2


3


4


5


6


7


8


9 Q Did you Jive near him, l':'r. Healy? A Part of that time,


10 yes. He lived up there on tpe north side of Chicago where 1


11 have lived all n:y life, he lived there for 1 don't know


12 how long.


13 Q As you have aaid, your acquaintance with him was


14


15


16


17


18


19


largely a personal one, and it has been a personal one,haa


it? A Well, 1 cannot. say that 1 have been a personal frien 1


of his, although we have always known each other. Originall~,


1 got acquainted With him through a very close n~tual friendl


of curs, and that was at the time when he was not practicing


law for hime e1 f, as 1 recall it.


20 Q. pow often did you Dleet Mr. Darrow, do you think? A Oh, 1


21 suppose 1 would meet and see iftr. Darrow on an average of


22 fifteen or twenty times a year.


23 ~ ~ot more than that? A When 1 was in the States Attorney'e


24 office it would be oftener, yes, sir.


25 Q You tried cases Vlith him on both sides, With him and


26 against birr., have you 7 A Well, When 1 say 1 tried







with him, 1 have had charge of cases, the prosecution ofl


cases where he has represented the interests of prosecuting I
witnesses and in that way ras been associated with me,


we have been associated togetrer in that way.


Q What was the class of cases you were associated With


~ And sub-cOIT!munities? A Yes, sir.


Q You have said that you lived near him, or he lived


near you speaking of that little Bocial corr.muni ty where-


ever it might be. You are not limiting his reputation


to that, are you? A No, sir, no.


Q In other words, it comprises the whole city of Chicago?


A Yeo, sir.


Q ~hat is the idea now. Yes, in expressing my idea of


tions.


Mr. Darrow in? A Mostly criminal cases, criminal prosecu-
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Q Were you prosecuting the cases? A 1 was the prosecuting


attorney of the county at that time.


Q You wer e? A Yes, air.


Q And when you speak of thecommunity in which he lives,


do you refer to any limited area, or to tte entire


City of Chicago? A Well, of course, 1 only know his


reputation among these people which whoni 1 asaoc ia ted and


in the corr.munity in vhi.ch 1 live, and 1 am necessarily


confired to Chicago.


Q Chicago of course emnraces a very large area, and


it is subdivided into ~ar ious cornffiuni ties? A Yes.
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1 reputation which he enjoyed, ·1 have had in mind the whole


2 territory or community in which he has lived, and n.oved, and


3 acted, during the years which 1 ha~Te known him.


4 Q With referenceto reputation, what do yOt, understand


5 by that? A Tbe reputation which he has enjoyed, I ur.der


6 stand--


7 Q, What do you understand by his reputation, i~r. Healy, do


8 you get my question?· A Do you want me to give my defi


9 nittin of the word reputation?


10 Q Yell that is what 1 want. A 1 think the things which go


11 to make up a man's reputation are honesty, integrity, high


12 and lofty ideals.


13 Q Yes, but what is reputation? 1 am not making as to the


14


15


16


17


18


19


virtues, but what is reputation, ycur understanding of


reputation? A 1 think it is the record which a man
I


es tablished in the minds of the people with whom he asaoc ia- 1


tes, and in the minds of people who know him and know of


tim by t'he I if e he lives, and the manner in wh ich he has


lived his life.


20 Q How ha\"e you based that statement, then, as to his


:21 reputation; upon what facts 1-. A I base it upon rr.y power ~f


22 observation, and of seeing and talking With the man, and


23 in corrmunicating With others who were friendly to him, and


24 in talking with men who disagreed with some of the pUbl io


25 positions which he has tale n,. and from all those thing3§


26 together with other knowledge and information that comes







Q You have? A Yes, sir.


Q By whom? A Well, one man with whom 1 discussed the


matter very frequently and very definitely was Arthur


W. Pulver.


3861


us in a subconscious sort of a way, 1 have reached the con-


clusion that his reputation was good.


Q Wouldn't that go nore to his abiJ i ty as a pol i tical


speaker and as a student of sociological questions, or as


a lawyer, rather than to his reputation for truth, honesty


and integrity? Have you heard that discussed? A Yes, 1


have heard that diacussed, and 1 have known some things


which Clarence Darrow did upon which 1 base my statement or


opinion more than 1 do upon the reputation which he bas


crea ted here as a public speaker and as a lawyer.


Q n f course, your personal opinion might not be adlliissible.


1 mean now, With reference to the reputation wt,ich he has,


which is based upon some discuss ion as to his hones ty, trut


integrity and so forth? A Yes, sir, 1 have heard it dis-


cussed.


Q About Mr. Darrow? A Yes, sir.


Q Ten or twelve years ago? . A And he expressed to me so
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1 inci ~dents of MI. Darrow IS life a1:x:lUt wh ich he had personal


2 knowledge. In the discussion of that incident, the


3 question of his character arose. Then, 1 have discussed


4 it with numerous others. It is difficult, always, to recall


5 those names. 1 discussed it within the past two or three


6 m~)Il'ths, with Mr. Marble, John H. Marble.


7 Q nidthere appear to be a necessity for discussing his


8 reputation for truth, honesty and integrity? A Ho,


9 except as we discussed from time to time, the reputation of


10 all men that were more or less in the public eye.


11 Q nut does that usually go to their honesty and integri ty?


12 A 1 don,t know that that precise question was raised in


13 the discuss ion.


14 Q 1 see. A But as a result of the discussion 1


15 reached the conclusion that the man who was talking With


16 me had it in mind that Clarence Darrow was an honest and


17 a good man.


18 Q That was abou t two years ago, you say? A No----that is,


19 the talk witt Mr. Marble has been during the P3.st two years,


20 a number of times. w.h e las t conver s a tion 1 had was in June


21 or July of last ye ar •


22 Q Anybody else there? A Yes, !.!r. Burns was present, 1


23 think, at the last conversation, :.~r. William J. Burns.


24 Q fhe detective? A The detective, yes, Who by the way is


25 a very good fr iend of reine.


26 Q, 1 see. A 1 think ;.{r. Burns was present at that
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in Washington 0


against Mr. Darrow.


attempt to do that Without going to 'the docket or records.


That was after the indictment was returned


1 know 1 discussed Mr. Darrow with ll::-. Burns


In VI ashington? A Yes) sir.


This was before t1:e trial of this case out in Los


tion.


Q Yes) against him. A Oh, 1 don,t kr!ow. Pe was there in


the Criminal Court frequently. 1 remember personally oney


Q No, but it would leave an impression on your mind whe


tller he was more often successful than not. A Well, my


recollection is that Darrow) in the trial of crirrinal


cases was fairly successful) but that he did not get


resul ts for his clients 2,11 of the time; by any manner of


means. By that, 1 mean, he represented at times men who


Q


Q


Q After the indictment? A Yes.


Q 'now many cr i minal cas es have you tr ie d wi th him, ;,1r.


Healy? A Tried with !~r. Darrow?


1


2


3


4


5 Angeles? A


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
25 were convicted.


26 MR. KEETCH • That is all.


I
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1 UR ],fASTERS: Th at is all t 1,{r Healy.


(Signed) John J. Healy.u2
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produced as a witness on behalf of the defendant, having


A Since 1894.


A That is all.


"JOHN E. W. WAYMAN,


A 1908, yes, sir.


(Reading)


How long have you lived in Chicago?


Since 1894? A Yes.


Elected in 1908?


Your profession is that of a lawyer? A Yes, sir.


Do you hold any official position in Cook County?


States Attorney of Cook County.


Have you held any other official position in this


MR. ROGERS.


been first duly sworn, was examined in chief by Mr. Mas-


ters, and testified as follows~


Q Will you s tate your full name? A John E. W. Wayman.


Q Where do you live? A 1 live now at 59th and Madison


avenue, Chicago.


Q 'HO\' long have you 1 ived in Chicago? A Since 1894.


Q What is your age? A 1 will be forty years old the


16th of September.


Q


Q


Q


Q


A


Q


Q


Q That was in Chicago, was it? A Yes, sir.


Q And you have known him continuously here? A Yes, sir.


Q Ever since? A Ever since.


county, the County of Cook?


Q What are your politics? A Republican.


Q Do you know Clarence S. Darrow? A 1 do.


Q How long have you known him? A Well, 1 have known


lli. Darrow since 1900 about. That is when my acquaintance


firs t began.•
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7 tried cases on the north aide; and also socially.


8 Q Have you known him in political life? A Only to


9 know what his politics are, that is all.


and since 1 have been States Attorney, knOWing him as he


Merely as a fellow lawyer at the bar here;A


Q
.3966 I


ijave you known him and seen him at meetings of the I


Bar Associa tiona, and lIe etings of that kind? l
A No, 1 never saw him at a Bar Association meeting~


Q What haa been the nature and intimacy of your acquaintanc


I
I
i


With him?


1


2


3


4


5


6


"Cross-examin9.tion, by :.,1;. Keetch.


Q Was he in Court --you saw him in Court? A Yes, sir.


Q And so forth? A Yes, sir.


Q to you know the general reputation which Mr. Darrow


MR. KEETCH. (Reading)


Q Before you became States Attorney, you knew hin: at the


bar? A Yes, sir.


bore in the neighborhood in which he resides, previous


to the finding of thoseindictmentsagainst him, for truth,


honesty and integrity? A Yes.


Q What was that reputation? A Good.


Q What ia that reputation? A Good.


MR. MASTERS. That is all."


Q Mr. Wayman, do you live near Hr. Darrow? A No, When 1


say the community in which he resides, why 1 mean'O'hicago


'....here he practiced, rather than the place he lives.


Q You didn't have social intercourse With him? A Not


except knowing him as 1 know a lawyer at the bar here.


1------------------------::7\{';;-;m777m,~jarrl~,V--TIJ'1l"Bl<R-zrnv-
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Q Like you meet other lawyers at the bar? A Yes, sir.


Q Have you had any intimacy wi th him at all? A No, 1


would ~ot say intimacy.


Q Just- in a friendly way you have met him like you meet


and know all other lawyers? A Yes, sir.


Q During those years? A Well, 1 think 1 would go a


little further than that with Mr. Darrow, 1 think 1 knew


hirr better than 1 knew most lawyers in Chicago.


Q You did? A Yes, 1 knew him better as a lawyer.


Q As a la\vyer? A And a c it izen •


Q In a social way? A More socially when we ·would meet


out of Court than in Cour t, always very fr iendly •


Q Did you ever try cases with him? A No, 1 never


tried cases against Mr. Darrow or with him.


Q Eave you visited at his home? A No.


Q 1s your per~al knowledge of him simply confined to a


general way of meeting him inthe courts? A My general


knowledge of him, personally, yeSt


Q Now, with referenceto his reputation, you understand


what reputation is, 1:r. Wayman? A Yes, sir.


Q What is your idea of reputation, if you have one?


A My idea of general reputa ti::-n is what people do say about


a man and what they do not say about him.


Q Tha tis, it can be both? A 1 think it can 0 My idea of


general reputation is more what people do not say about a


man than what they do say about him.


I ~~







Q When you say you knew his reputation in the community


in which he li'l!es for truth, honesty and integrity, have


Q By wtom? A By lawyers.


Q Can you give the names of any of them? A Well, largely


.
it discussed until this indictment came up in California.


Since that 1 have heard it discussed.


1


2


3


4


·5


6


7


you heard him discussed? A No, sir • 1 have not hear d


8 around my office, arrong my assistants. Just whopl 1 cannot


9 name, 1 do not know; hut it has been a matter of general


10 comment at the office, arid was at that time, and 1 have


11 heard lawyers outside speak of it. 1 can name one 1 dis


12 cussed the mat ter wi th •


13 Q '1'1.311 us who th at would be. . A Mr .Creekmur, one of my


or two if 1 could recollect.


14


15


per Bonal fr iends her e. 1 think 1 could name another one


Well, 1 don't know of any onel


(Signed) John E. W. WayILan. It


16 else that 1 can name outside of iM.Creekmur, and the men


17 around the office. Just a matter of general discussion.


18 MR. KEETCH. That is all.


19 MR. MASTERS. Th at is all.


20


21


22


23


24


25


26
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1 lfR ROGERS: ( Reading:)


2 "llILLIAM S. FORREST, produc ad as a wi tn €ss


3 on behalf of the defendant, being first duly sworn, was ex


4 amined in chief b,y yr Masters, and testifie~ as follows:


5 Q yr Forrest, 'nll you please state your full name?


6 A William S • Forrest.


7 Q ~~ere do you live? A 3264 Groveland avenue, Chicago,


8 Illinois.


9 Q How long h~e you iived in Chicago? A Since the wonth


10 of August, l8?8.


21 paign of 1884.


22 Q An d have you known hlbm all that time in Chic ag01 Ill-


23 inois? A I hwe.


25 nature and intimacy of your acquaintanc e \nth him?


26 A I have known him as a fri end, and a fellow member of


I~e Chicago Bar and ... a public speake;. Does that


of it. That is, I hmre been located here. I have prac


ticed here and elsewhere.


I wish you would state, Mr Forrest, what has been theQ


Q Have you ever held any offickal psotion at any time?


A I have not.


Q Do you know Clarence S. Darrow? A I do.


Q How long have you known him? A Since the political c


Q Your profession is that of a la'WY'er? A It is.


Q How long h~e you practiced the profession of the law?


A Since January, l8?9.


Q How mu.ch of that time in the City of Chicago? A All


24
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the Illinois Bar Association.


been a personality who has been very much discussed as a


public man and 8S 8 la\v,rer.


UR KEETCH: I obj ect to that on the gfound it is immaterial,


incompetent and irrelevant, and no foundation laid.


A He


A He has


I have lalovvn him 8S a member"A


I don,t believe I know him as a member of


Obj ection 01 errul ed.


A


In ,mat 'ley and in vmat avenues of discussion?Q,


little noticed or discussed here in Chicago?


THE COURI':


clation?


Q During the time, }Er Forrest, that you have lalown J.:fr


Darrow and had lalovm of him, I vdsh you would stat e whether


or not he has been a character or personality much or


has been concerned in a ~reat many political movements


in Chicago; his condnch in such movements has been discuss


ed, privat·ely and public ly, and in th e newspapers. He has


participated in a ~reat many important trials in the City


of Chicago; trials which attracted great notice and he has


participated in pUblic trials and public hearings in ot


answer your question sufficiently?


Q, I 'will as~ you a question or two more. Have you lalown


him at meetings of the Bar Association of Chicago and of


the Bar Association of Illinois, ~8nd places of that kind?tt
f


of .the Chicago :Ear Associati~n, and I have met him at the


meetings of that As sociation.


Q, What would your answer be as to the Illinois Bar Asso-


UR roGERS: ( Heading:)
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I,
t
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1


2


3


4


5


6


7


states. ftnd his cases, - his conduct of those cases, both


in the City of Chicago and elSe\vhere, have been discussed


during the past ten or twelve years, v elY generally among


the members of the Bar and also in the newspapers of the


City 0 f Chic ag0, and 0 th er n ewspap ers •


Q Do you mow the general reputation v.hich Ur Darrow


bore in the community ,in which he rewides previous to the


8 finding of. these indictment's egainst him for truth, hon-


reproach.


above reproach.


by Mr Keetch.


A friend of how many years standing? A Sine e 1884.


\Vhat might be called en intimate friend? A Yes, in


Q


Q


I have dined ~ith him and his f&~ily et his table and he


has dined with me and my family at my table. I have had e


great many discussions with him respECting his views,


this ",ray: I have been opposed to him in th e trial of cases.


I have never been associated 'ldth him in the trial of cases.


estj' and int egri ty? A I do.


v.hat was that reputation? A It \~es good; it was


Q What is that reputation? A It is now good and above


Q You said, Mr Forrest, th at you are a fri end 0 f 1!r


Darrow? . A I am.


lIB, :MASTERS: That is all.


1,~R KEETCH: (Reading:)


"CROSS-EX:AUI1TATION
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which views differed altogether from my views on nearly


every subj ret that a man coul d hold a view upon. except


in the practise of law.


Q I s e'e. .And you came up here in response to ,a request


or did you come voluntarily to testifY? A I was re


quested to come by ]!'r !"asters.


Q And you realize, I presume. what the charges against


Mr Darrow are? A I didn't hear all your ~ords.


Q Pardon me. A yes.


Q I say you realize the the extent of what the charg e is


against Mr Darrow? A I know "mat it is.


Q Of course. anything you possibly could do for him.


if you couldeay a word for him you would do it? A I \\Ould.•


Q wtth reference to his reputation in the community in


which he lic es. do you mean by t hat the ci ty af' Chic ~o,


or is it confined to a more or less restricted area?


A I mean th e city 0 f Chic ago. I lmow nothing about the


reputation of 1fr Darrow else where, except in so far as I


might gather that reputation from what I have read about


him in magazines and newspapers pUblished out of the city


of Chicago.


Q I bad reference more particularly, Mr Forrest. as to


whether youy,ere a neighbor of his or not? A I have never


been a neighbor; I don't believe he has ever lived nearer


to me than probably a half mile.


26 Q You have heard him, as you sey. discussed as a pUbl"


1 ~_....;siLl'r'(:lLlnWJTltSiJ.:Yj..D.. h¥-F..D..D..D..D..L!II.wBiiUJ:Rtt,o:.'}~l----=I
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1 man by reason of his s tanding ,or his activities politically


2 and socialogically, I suppose? A yes.


3 Q :How, are you pesing your statement of his reputation


4 upon that, fact? A No, I am making my statement of his


5 reputation upon vvhat I have heard the jUdges of COok County


6 and the leading members of th e Chicago Ear say about Mr


7 Darrow from time to time, during the past 25 or 26 years,


8 and from what I have heard other persons say about him dur


9 ing the same time. There has not been in the city of


10 Chicago during the past 25 years a man mose rotivi ties


11 as a 1 awyer and as a public man have been more generally


12 discussed, ·probably, than his activities.


13 Q ,And this discussion go es, you say, to thosse three vir-


14 tues mentioned, his truth, honesty and integrity?


15 A Yes, it does.


16 Q And you have discussed just in t hat limited way as to


17 his trhth and his honor and his integrity, -- you have dis-


18 cussed with people individually about those p:irticular


19 treits? A yes; especially during the past seven 0 r Eight


20 months.


21 Q Was there a need for a conversation, Mr Forrest? A I


22 didn't c etch that.


23 Q Was there a need for the particular congersation?


24 A Well, there has been, I should say, during the past


25 five or six months.


26 Q yes, but prior to that time? A lio. Prior


... 1
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1


2


3


time his reputation~~s discussed, so far as I know it to


have been discussed, about as arw lawyer's reputation would I
be discussed.


4 't You "know nothing of th e f acts of tlie case out in Cal-


5 ifornia? A Nothing whatever.


6 't .And therefore, there has been nothing here to change


7 his reputation in that regard as far ~.s it affects your


8 knowl edg e, OI' the knowl edg e of oth er Fsons in. the di scus-


9 sion of that? A· It has been stated, -- and it has been


10 stated in the Chicago newspapers, and stated quite cammon-


11 ly among the members of t he Bar of th e city of Chi cago


12 that a certain man was about to go upon th e witness stand :in


13 Chicago and give testimony t ending to show that he bribed


14 that jury out there and that he was hired to bribe that


15 jury by 1fr Darrow. That has been discussed, and the law-
I


you have discussed this matter wi th?m A


16


17


18


yers here don't believe it.


't Could you give the names


I


of any p articular persons whom I
Well, now, i t


19 has been so connnon here during· the past five or six months,


20 or probably less time than that, that I am not sure whether


21 I coul d give the names or not. I should s ay for a while


22 "nere about every lawyer that I met and about every 1 eadi~


23 ci tiz en of the city 0 f Chic t¥50 that I met.


24 't But you are not in a position to give ~ specific


25 dates or names? A No, but I should say hundreds of them.


That, of course, is a general statement. A yes, IQ


, ----""w=.al."'-W=lei""-ll""'lV"-"~=~!.l.l.L!.~-'


26







1 was a matter of eve:7 day conversation. It Vias a matter of


2 conversation on the street car, in the court rooms, in the


3 barber shops, in the Illinois State :Bar Association meet-


4 ing h ere" last week.


5 Q That is with referenc e to sincfe the indictments were


6 found in Chic~o? A yeS, sine e the indictments were found


7 in California, or sine e ,i t\',es first stated that it ....ras


8 probable that an indictment would be returned against him •.
9 I can't tell when it commenced.


10 Q That is as e general discussion 'Which you have heard


months.


I was asking vdth regard to sp ~ific conversations


person about thev,'eather in Chic8€o during the past few


specific conversation vdth a specific person any more than


I could recall a specific conversation with a specific


well, I thought it \-as.·A


A Well, put the question ~ain,


A I don't believe I can recall a


I "vas not asking --


wi th specific persons?


Q


please.


Chicago, and so forth.


wi thont referenc e to arw particul~~r discussion t hat you


heard? A yes; that VIes the topic of general interest.
would


The qu estion"be tlDo you believe him guil tytl. :'and accompanyr


ing that question by the st~tement, tlNo, I don,t beliElV'e hi~
I


guiltytl. Nobody wer heard of him charg'ed in t:hat way in I


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


MR KEETCH: That is all. tt


J.IR ROG ERS : ( Reading: )







1


2


UBEDIRECT EXRKINATION


By Mr lJasters:
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3 Q yr Forrest, this sUbject, or the need of discussing


4 Mr Darrow, which you say erose vnthin five or six months,


5 you mean by t hat about the time it was reported here that


6 he ias about to be indicted or had been indicted? A yes.


7 What I mean is, it all grew out of th e c:ccusation made


8 against him in California of participating in the bribing


9 of th e jury in the ![cNamara case.


10 Q I see. A prior to that time t here was no discussion,


11 that I remember, about his reputation except such as might


12 occur about any prominent member 0 f the Bar.


13 MR :MPSTEBS: I think that is all.


14 l\lR :BEETCH: Thank you very much.


15


16


17 llR ROGERS:


(Signed.) William S. Fo rrest. U


I intend, if your Honor please, to ask 1rr


--


18


19


20


21


22


23


24


25


26


Darrow, upon thestand, about whom some of these men are.


They are not well known here, and we cannot produce them.


Would t here be· any obj ootion, ur Keetch, to anyone stating


who they are?


MR KEETCH: I pr efer the depositions go to the jury just


as they a~e. If you decide to bring it up later, then


that matter can be taken up at that time.


},ffi ROGERS: I could put someone on just before each depo-
/--- .


. t· (
s~ ~on.


\







1 Jm KEETCH:


';19-1- 7
,,) ... l


I think they had plenty of opportunity to state


2


3


who they were, and they availed thenselves of that oppor


tunity.


4 Am ROGERS: I don t t think Mr lUll er did.


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







1 :M:R ROGEBS: (Re':ading:),
2 tr.romI S. MILLER, call ed as a witness on be-


3 half of the defendant, being first duly sworn, was examined


4 in chi ef 'by Mr Masters, and testified as follows:


5 Q lrr Mi1.1er, please state your full name? A .rohn S.


6 laller.


7 Q Wh ere do you reside? A 1443 Astor street, Chic ego,


8 Illinois.


9 Q How long have you lived in the city of Chicago? A Abo~


10 thirty-eight years.


11 Q llnd your profession is that of a lawyer? A yes sir.


12 Q Did you ever hold a~ official position in this county?


13 A I\'vas corporation counsel of the city of Chicago for tWo


14 years, from 1891 to 1893.


15 Q Whose administration vms that, what m~or? A Under


16 Mayor Hempstead Washburn,snd then I was, a little later,


17 two or three years later, I was for two ysars a member


18 of the board of education of the city of Chicago. I


think those are all the pUblic positions I have held here.


Q Do you know the defen dant, Clarenc e S. Dafrow? A Yes


pnekard & Peckham at the present.


Q You have been practicing law in Chicago about the


A Miller, Starr,


A yeS sir, ever


\'hat is the name of your law flbrmf!Q


si r.


since I have been here.


length of time you have lived here?


I
1-->-----------------------;-=--;-=,."...,..,.,.,..----rT--rT7..".,-.scaruuxt L»/


25


26


19


20


21


22


23


24!
I
I


t.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


r 26


39'i 9


Q How long have you known him? A Oh, twenty to twenty


five years, I should think.


Q Vas that mn Chicago all the time? A yes sir.


Q You didn't know him before he came here? A No sir.


Q What has been the nature and intimacy of your ecquaint-


mlce with him. A WhY, I have been brought into contact"
!


or was more about and following the time IV8S corporation


counsel, with Darrow. 'hite a good deal of that time, I


think, whi1e I was corporation counsel, he was counsel


for -- ~ssistant counsel connected vdth one of the railw~


companies.


MR llASTEB.s: The Northwestern, was it? A yes sir, the


Chicago & NOrthwestern. That brought him, of course of
"


his dusi tes, his professional duties, brought him very


frequen~lY into contQct. with the corporation counsel's


office. The railroads all have a great deal of business


wi th th e city. I saw quite a good deal of him at that


time. He was once, as I recollect it, connected with the


law department of th e city, and I knew him then fairly \T,'ell.


I was interested in that line of qu estions and practice, at


that time, as well as sinc 6 t the questions involving the


relations, and I was of course officially interested much


in those questinns when I was corporation counsel, and I


have always maintain ed the int erest; and Darrow v.as, both


from his professional connection with the city, and for


the short time that he was wi th the railroad company.
I


1----------- """""5('+/'(/#1'lfflU4-I/+<,hpl-----!!"tfJBHln-A-,A.lRZ"I"-
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1


2


That has been more or less a matter of interest between us,


and I have felt an interest in Darrow's professional


3 life and succ eSB. 'While during the late years I have not


ltiller?U


success.


UR KEETCH: Obj a::ted to on the same ground.


THE COURT: OVerruled.


was just before IVi8s corporation counsel. That would


have been my jJmpression, that it was before.


A That


Was he donnected with the corporation couns:Bl's office


It was JUdge Hutchinson, Jonas Hutchinson.


Did you know Darrow in Chic ago in politic a1 lif e, l,{r


Q


Q


Q


before, or after the time you were, 1,rr }Jl:iller? A Well,


I don't just recollect wh ether it 'iVaS before or after. It


was not during that time , but wh ether it was a Ii ttle be


fore or a little, '; after, I don,t recolla::t. I don't


recollect the corpo ration counsel he was wi th now.


met him so often, it has been cauual, I have always kept


up the interest in him, and in his success, professional


1lR KEETCH: I presume this objection as stated runs to


all questions of that kind.


TEE COURT: Virtually th e same question. You make the same


obj ection1,' and the s arne ruling and the same obj a::tion


introduc ed to each and wery one of them.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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attention to the financial rewards in his selection of


I


f
lil


clientage, and that he was moved by his sympathies, sincere


sympathies, for the classes of people that he did a great


deal of professional labor for. That was astriking char


fCteristic of him, I think, in the eyes of the lawyers,


Q The City Bar Association? A yes sir.


Q And the Illinois Bar Association? A -Yes sir.


Q During the time that you knew Darrow, and kn8\V of him,


I wish you would ple8se state whether he was a personality


Who v~s much or little in pUblic notice here? A Quite


a good deal. ...


UR ROGERS: (Reading:) "A Well, while I never was


of the same political faith as Darrow, or connected with him


yet,· I knew of him pretty well, and casual, rather casual


meetings.


Q Did you know him in social life? A No sir, I have


not. He lived in different portions of the city from me.


Q Did you know him in any associations of lawyers, bar


associations? A Yes.


Q ~~at form did that notice take? A Well, Darrow was.
a striking figure in his professional and public life, be-


cause of his professional work for, and, I think, his sin-


. cere sY1Ilpathies with the labor elements, the labor 'peoplet


and the poorer or less fortunate, and the settlement work


ers and other workers for those classes. I think the gen


eral impression of him \~s that he sacrificed, or paid less


,
1 ----\\;o:,.'mrnl44n .':4t'<f..f.i.[;)l'-'~~l,.j.L1!tl'!H??A_&¥__~
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2


3


4


5


6


7


8
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any rate•. lnd then hisabilitYi he was a very excellent


speaker, and an attractive personality, a man· that could


influenc e and sway juri es as well as audi enc es, I think


very largely from his earnestness cmd his sincerity, and


his feeling deep feeling fo r those peop1 e, but also he


was an eloquent man. ~


Q. This notice, Mr Miller, that you have mentioned, did I


itt ake place in th e pUblic press here, or among pro


fessional people, end among the citizens of Chicago by


word of mouth? A Oh, I should think by both.


Q. What has be en, in a general \V8Y,lIr Miller, I mean,


only in a general way, your lin e of professional ro tivi ty


since you ceased to be corporation counsel?"


:MR KEETCH: Obj ected to as incompe tent, irrelevant and


imma t erial.


THE COURT: Objection (1/ erruled.


]I!R ROGERS: (Reading:) itA Well, I have been wtive in


anything t hat I cihuld get to do. I am a general praftition


er, in all sorts of cases.


Q. Do you know the general reputation which Ur Darrow


bore in the community in \7hich he resides, pr evious to


the finding of these indictm,.ents, against hirnJt for truth,


honesty and integrity? A I think so.


Q. 'What was that reputation, Mr nill er? A Good.


Q Q. putting it in the present tense, what is that


reput ation? A Good. 1I
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1 lr,:R KEETCH: ( Heading: )


2


3 :By Mr Keetch:


4 Q 1,fr Uiller, was 1fr Darrow ever in your of'fice? A No


5 sir -- you mean associated with me in any way?


6 Q yes. A NO.


7 Q Your feeling for him, however, has been one of friend-


8 ship? A Oh, yes, and --


9 Q


10 nJW.


11 Q


And admiration? A Quite a bit of admiration for Dar-


.And you have come in respons e to a r equ est for a depo-


12 sition of this character? A yes, yes sir, I did.


13 Q And if you could do him any good by doing so, you "ould


14 gladly do it? A yes t If I could do it prop erly and do


15 him any ·good that I thought he deserved, I should be


16 very glad to do it.


17 UR KEETCH: Th at is all.


18 UR lfASTERS: That is all.


19


20


21


22


23


24


(Signed.) john S. ~ller.u
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MR "ROGERS: .rust for the purpose of explaining this depo


sition, VI.e want to call a witness, that is all.


CHARLE3 McGAVIN, a witness call eel on behalf


of the defense, being first duly sworn, testified as fol


lows:


DIRECT BXAMINATI01T


]'J~R ROBERS: What is your name? A Charles UcGavin.


Q '~ere do you live? A At the pI' esent time I am living


at 1115 South Magnolia avenue t this city.


Q Ever live in Chicago? A I did.


Q Hold official positions? A yes sir, I did.


Q Please state them? A Well, I was assistant State


Attor-ney in Chicago for two or three ~rs, and a member


of Congress from that city for four years.


Q That is a member of cong ress of the Uni ted States?


A yes sir.


Q A member of two congresses there? A Yes sir.


Q Do you know John S. Miller, whose deposition I just


read? A I do.


Q Who is he?


1m KEETCH: We obj ect to th at upon the groun:l it is incoro-.
patent, irrelevant and immaterial. Your Honor please,


these depositions were taken in Chicago; the men had full


opportunity to reply to the questions there, and the.1


reply. It seems to me that this proceeding is Wholly'
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1 regular, wholly irrelevant and incompetent, to call some-


2 one in to testify about a man 'MlO has givan hi s d eposi~


3 tion already; absolutely incompetent at this stage.
,


\


4 THE COURT: The obj ootion is Olerruled..


5 A Well, I will state that .Tohn S. Uiller is perhaps the nm


6 prominent or one of the most prominent members Qif the


7 bar of Chicago. He is a man YJ'he is engaged in nearly all


8 of the great cases there involving corporations -- cor-


9 poration lm,vyer more than anything else. He has been


10 engaged, I think, in \mat are known as the Beef Trust


11 cases and the Standard Oil cases •.


12 :MR "ROGERS: You remember any connection he has with th e


13 Standard Oil Company? A yes, he was one 0 f th e 1 eading


14 counsel in th e Standard Oil Case in which ~hey --


15 Q... He is, as a matter of fact, leading counsel for the


16 Standard Oil Company and .Tohn D. Rockefeller? A So I


17 understand.


18 Q Do you know.Tohn Harrick? A No, I don't know Mr


19 F.arrick.


20 Jl,fR RaGERS : Well, you may eross- examine.


21


22 CROSS-EXMlINATION


23 UR KEETCH: 'What ':.'1:IS th e name, pI ease? A Charles MCGavin.


24 Q Were you in th e court room this morning by s'tlbpeena?


25 A No sir, I just came in to listen.


26 Q .Tust simply a casual visit here? A yes sir.







else.


THE COURT: That is all.


Q Were yOll requested to be here this morning? A No sir.


Q, Do you know Ur Darrow? A yes si r.


Q, YOll are just a visi tor from Chicago? A No, I am 10-.
cated here. in Los Angeles at the present time.


A Yes si r..rust h appmed in to th e court?


That is all.


THE COURT: just a moment. This oral ~idence is received,


and I presume offered only upon the theor,y that it was a


matter not gone into fully at the time this d aposi tion


vas taken, and in order to cure that Olersight, permitted


at this time. It is irregular, as Mr Keetch says, but


the irregularity can only be cured in thatvmy.


MR KEETCH: I just want the record to sho'" my obj ection.


JvfR ROGEHS: A matter of order, I think, more than amrthing


h.ffi RO GERS :


MR ROGERS:


MR KEETCH: That is all.
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1 MR ROGERS: (Reading:)


2 "jOHN C. GILLm~, produced as a witness on


3 behalf of the defendant, being first duly sworn on oath,


4 was ex:arllined in chief by Mr J:r8sters and testifi ed as fol


5 lows:


Please state your full name? A John C. Gillen.


How long have you lived in the city of Chicago?


All rrJ;f Ii fe.


6 Q


7 Q


8 Q


9 A


v.here do you live? A 2542 Wallaee street.


10.Q How long is that, Father? A Fifty years.


11 Q what is your calling in life? A Catholic Priest.


12 Q. 'What is your church he re in town? A All Saint IS.


13 Q Has your ministerial work been confined entirely to


14 the City of Chicago, County of Cook and State of Illi


15 nois? A Entirely, with the exception of eight months.


16 ~


17 Q


And ""here \vas that? A In Lamont.


That is in this county, is it? A Yes; thirty miles


18 from Chicago.


19 Q Do you know the defendant, Clarence S. Darrow? A I do.


20 Q How long have you known him? A At least 12 years.


21 Q Where have you knovvn him? A Here in Chicago.


22 Q Uo other pl~e? A NO.


23 Q, Vhat has' been the nature and intimacy of your acquaint.


24 ance"', ". with him? A In business principally, busin ass


25 and somewhat social.


26 1 MR ~rASTERS: Q H...... e you known him in political life he
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1 A . No, I have no t.


2 Q or in professional Ii fa? A In professional life, yes.


3 Q DuriI\g the time that you hmre known yr Darrow, the de


4 fendant, I wish you 'AOuld state whether he has been much


5 or little in pUblic notice in the city of Chicago, COunty


6 of Cook and state of Illinois? A He has been.


7 Q Do you know the general reputation which Mr Darrow
,


8 bore in th e community in which he resides preiiious to .th e


9 finding of these indictments C\gainst him for truth', honesty


10 and integrity, do you mow that reputation? A I do.


11 Q What was that rep.1tation? A The very best.


12 Q Now, I will ask you the question in the preseht tense:


13 What is that rep.1tation? A The same.


14 HR IvrASTEBS: That:J.s all ,Father.


15 UR KEErCH: No questions.


16


17 MR -:-lOGERS: (Reading:)


(Signed.) John C. Gillen lt
•


lt


"RICHARD E. BURKE, produced as a witness


on behalf of the defendant, being first duly sworn, was


examinei in chief by Mr Uasters, and testifi at as follows:


18


19


20


21 JUdge, will you please state your full name? A Rich-


22 ard E. Burke.


23 iVhere do' you reside? A 421 South Central Park avenue,


24 Chicago, Illinois.


25


1


:g, ;rudge, as you


26 C? A "38.


are a young man, I vdl1 ask you your







1 Q Do you hold any official position in this county?


2 A I do.


3 Q What is it? A J"udge or the Superior Court.


4 Q Have you held any other official position than that


5 of J"udge cf the Superior Court? A Yes.


6 'Vihat is it? A I was a prosecuting attorney for the


7 ci ty.


8 Q l~en "vas that, J"udge? A I would SlV about 1901 or


9 t 0,2.


10


11


Q. Anything else? A I was a member of the legislature.


Q For how many terms? A For two terms, four years.


12 Q When \rere you first elected? A In 1902.


tion is I was a member of the 43rd and 44th General Assam-


•


have you known him? A practically since I


That carried you up to 1906? A My best recoIl EC-


Q When were you admitted to t:re bar? A Ivvas admitted


to the bar in 189?,


this city? A I was.


Q That VIas in thestate or Illinois? A yes.


Q. And you have practiced your profession from that time


until you were elected to the bench? A I did.


know the defendant, Clarence Darrow? A I dO,


Q


Q. Before th e time th at you were elected to the bench,


state "rhether or not you w ere in the practice of lzaw in


bly.


Q Do you


25


1


:er:f well.


26 LHOW long
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1 have been pacticing law.


2 Q, You knew him as a lawyer here? A I did.


3 Q, Did you knOYl him il1 political life? A I did.


4 Q, State vvhether or not he was a member of the I Egisla-


5 ture of Illinois at the s arne time that you were?
-


6 1m KEETCH: Objected to as incompetent, irrelerant and


7 immaterial.


8 THE COURT: Overruled.


9 1m ROGERS: (Reading:) "A yes sir, lne\vas.


10 MR MASTERS: Q, Was that your first or second term that


11 he was also a member of the legislature?"


12 lfR KEETCH: The sa'l'Ile obj ection.


13 THE COURT: Overruled.


141m "ROGERS: ( Reading: ". "A The first session.


15 Q, During the time that you knew Mr Darrow, J"udg e, was


16 he a man ,-mo was much or Ii ttle in public notice in the


17 city of Chicago, and state of Illinois?"
. .


18 1ffiKEETCH: fame obj ~tion.


19 THE COURT: Overruled.


20 HR "ROGERS: (Reading:) "A He \78S in political notice.


21 Q, Did you ever have any professional relationship with


22 him? A I did.


23 Q, When \vas that?"


24 HR mETCH: The s arne obj eo t ion.


25 THE COURT: OVerruled.


261m ROGERS: (Reading:) "A Well, more or less covering


1 I...::..)Y ...=::..:.:..::~...=::.....=::..l
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1 the period I knew him.


2 Q Did you ever h~e any particular professional relation-


3 ship with him? tt


l"fR BEETCH: The same obj ection.


THE COURT: OVerruled.


4


5


6 MR ROGERS: ( Reading: ) itA We dealt in lawsuits


1


I
together I


7 for and ~ainst one another.


8 Q During the time you were a member of the 1 egislature


9 I vdll ask you tm state whether any question arose as to


10 appropriation of money for \"lhat is kno'l,m as the Illinois


11 & l,fichigan canal."


12 IvLR KEETCH: Obj ~ted to as incompl tent, irrelevant and


13 immaterial.


14 THE COUR[': OVerruled.


1,ffi roGERS: ( Reading:'15


16 Q


"A Yes.


I mean th e time you were a member and he.,vas also a


17 member of the legislature?"


18 MR IEETCH: The same obj action.


19 THE COURI': Overruled.


20 MR ROGERS: (Reading: ) "Did th e subj ect matter of that


21 appropriation develop into any professional relationship?


22 A yes sir, it did.


23 Q Between you and the defendant, Clarence Darrow?"


24 MR KEETCH: The same obj ection.


25 TEE COURT: oVerruled.


26 l[R ROGERS: (Reading:) "A yes.
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1 Q Will you state '~af that was and tell about it? If


2


3


1m KEETCH: The s arne obj ection.


THE COURT: OVerrol 00.


4 1m ROGERS: (Heading:) The 43rd General Assembly had "


5


6


passed an 'appropriation for th e purpose of maintaining the


old Illinois &Michigan canal, the ,appropriation amountirg


7 to $152,950. In th e 1 egislature of which Mr Darrow was a


}IR ROGERS: I will not insist.


vote was on that subj ect?1f


seem to be arriving anywhere. Counsel says hedesires to


I r


After the bill had passed


Proceed now. 1f That goes back to


If I may interrupt you there, do you kno-w what his


to the unconstitutionality of the appropriations.


obj ection. (Reading:)


is, (Reading) IfQ


Q


the House, and Senate and signed by the Governor, I call ad


on the States Attorney of Sangamon county, advising him


of the fight I had IDIlde before the House with reference.


the witness' personal knowledge, and does not go to th e


reputation, all af this.


THE COURr: I assumed th EU'v,ere preliminary, but they don't


the question to which your Honor has already overrul ad en


MR KEETCH: The same obj action. All these matters go to


member, this appropriation was passed. Before th e appro


priation became available --


waive it, though.


lJR ROGERS: IV'Jaive t hat one question. 'lhe hext question


I
II ..:..:..:.:...:..:..:.:...:...I..:...)y..:.....:..:..:.:...:..:..:.:...:..:..:.:.=.:.~-
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I don't think that is competent, Mr Rogers.


Simply a ''''<late of time.


Shows my connection at that time wi th him.


yes sir, personal matters, entirely.


In a f~v moments it shows the association be-


THE COURT:


lfR KEETCH:


MR DARROW:


1m KEETCH:


MR ROGERS:


tween Governon Deneen of Illinois, the present Governor


of Illinois, lrr Barnes, now jUdge Barnes, and the conduct


of the case by 1[1' Darrow for the State of Illinois, for


nothing, volunteering his services, and his acquaintance


with all those men.


THE COU'RI.':· Those matters, I think, would not,be competent.


It is not necessary that the yTitness should know or recite


those things in order to enable him to qaality to give his


opinion as to the general reputation of Mr Darrow for


ceived assurances from the states Attorney of Sangamon


County that he would fil e a bill restraining the payment of


the money, which money, under the laws of our state, be


came available on the 1st of July of the same year. I


was disappointed in the States Attorney ofSSngamon County,


on appointments he had made ,nth me, and I then confer


red ,nth the then States Attorney 'of Cook County, the now


present Governor of this state, G~ernor Deneen __ u


MR KEETCH: Pardon me. I think you must see from the na


ture of this recital of all this man's en~a~ements with


Mr Darrow cannot h81e any possible relation to this case;


it hasn't apy connection \nth this case.
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truth, honesty and integrity. The objection of the Dis


trict Attorney, is sustained.


lfR ROGERS: eReading:) "Q During th e time th at you


have known 1Jr Darrow, .rudge, has he been a man much or lit


tle in public notice in the city of Chicago and state of


Illinois? A He has been known much in public life.


Q Well, in what vrey? A Favorably.


Q I mean politically, legally, or literary, socially or


just in what way? I mean viheth er he had been much in pUb


lic notice? A He was.


Q In what particular? A In a legal sense, in a political


way, and in a literary way.


Q Did th at public notic e take the form of ne\'i'spaper


comment, or did it take the form of conversations amongst


the citizens of Illinois? A Both.


Q, D:> you know the general reputation which },fr Darrow


bore in the communi ty in ',ilhich he resides, previous to


thef.inding of: these indictments against him, for truth,


han es ty and intag ri ty? A I do.


Q \Vhat was that reputation? A Good.


Q Futting it in the present tense, 'That is that reputa


tion now? A Good.


UR lifASTERS: That is all.


1fR KEETCH: That is all.


esigned.) Richard Burke. 11
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1 MR, ROGERS. (Reading) "FRANCIS S. PEABODY, produced


2 as a Witness on behalf of the defendant, having been first


3 duly sworn, was examined in chief by ~~ Masters and testi-


4 fied as follows:


5


6


7


8


9


Q State your full name, please? A Francis S- Peabody.
/'


Q Where do you reside? A My home is in Hinsdale.


Q Prior to that time you lived in Chicago, did you?


A Yes, 1 have always lived in Chicago, My hon.e is
:7


.. ;here, my summer home in the country. 1 have given


10 up Tr,y winter home, but 1 am going to take it up again in the


11 fall.


12 Q How long have you resided in Chicago? A Since 1859.


13 Q That is pretty near all your life? A Since ,my birth.


14 Q What is your business, ;,ir, Peabody? A 1 am chiefly in


15 the coal business.


16 Q What is the name of the company or partnership you are


17 connected With in the coal business? A My principal and


18 oldest concern is the 'Peabody Coal CEn1pany". 1 am interested


in a number of other concerns.


held any position that paid me anything.


Q That is, any public position? A No pUb1io position


1 never


Q 'l:~ave you ever held any official position in this county?


A 1 have been President of the Public Library Board, and


served as a Board member for a number of years-


Q What relation do you sustain to the Peabody Coal Corr.pany?


President.
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immaterial.


THE COURT. Objection overruled.


paid me anything.


Q Were you at any time officially connected with any


MR • MASTERS. Q ln what capaci ty 'l"


Uffi. KEETCH. Objected to as incompetent, irrelevant and


I
I


I
I


law?1


A yes, sir.


"A 1 have been Chairman of the


Have you r.eld any official position withQ


Except working wi!fih them.


weren t t you admi tted to the bar, or didn 1 t you study


the national organization, or with any political party?


A


Q


political, parties in this County?


Cook County Democratic Central Con~mittee, and 'l'reasurer of


the same i Chairman of the Sound Money Democracy in Mr.


Bryan's first callpaign and Treasurer of the same. 1 am


interested myself today in state politics and some in


national politics.


MR • ROGERS. (Beading.)


NR • MASTERS:


1


2


3
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17


18 . A 1 studied law, but was never admitted to the bar.


19 Q Do you know Clarence S. Darrow, the defendant? A 1 do.


now long have you known him?


years.


A 1 should think 20 or 25
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Q ~tere have you known him? A In Chicago.


Q What has 'been the nature and intimacy of your aoquaintanc


With him? A At times we have been quite intimate.


Q gave you known him in political life in Chicago? A 1


have.
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1 Q And in social life? A Yes.


2 Q You have known him or knovm of him in sociological and


3 philanthropic work in this city?"


4 MR KEETCR:


5 immaterial.


Obj ected to as incompetent, i rrel want and


6 THE COURT: Overruled.


7 lfR ROGERS: ( Reading: ) "A I have been opposed to him on


8 a great many proposi tions.


9 Q I men have you known of those activities? A Natur-


10 ~lly, he has been in the pap ers a good deal.


11 Q During the time you have known him I ,viII fisk you to


12 state whether or not he VJaS a man YJ"ho \.,as much or Ii ttle


fo re in th e communi ty in which he resides, previous to the


17 finding of these indictments egainst him, for1Dtth , hones


18 ty and integrity? A yes.


19 Q What was that reputation? A His reputation was good.


20 A clean man.


21 Q Put it in the present tense, \mat is that reputation


22 now? A Unless those indictments have changed it, I see


23 no reason 'why the reputation should be changed.


24 UR liASTERS: That is all.


25 I l~R REETCR:


261
I
!


That is all.


( Signed) Francis S. Peabody."
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1 THE COURT: We ,viII take a recess at this time, gentlemen.


2 (Jury admonished. Recess for five minutes.)


3,


4 (After recess.)
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MR. ROGERS. (Reading) "BUR'TON HANSON, produced as


a witness on behalf of the defendant, being first duly


sworn, was examined in chief by Mr. Masters, and testified


as follows:


Q Mr. Hanson, please state your full name? A Burton


Hanson.


Q Wher e do you 1 iv e? A Chicago.


Q nO'll long have you lived in Chicago? A Nearly 22 years j


it wi 11 be 22 years in July.


Q What is your profession? A Lawyer.


Q What interest are you identified wi th in the practice


of your profess ion? A With the Chicago, Milwaukee & St.


Paul Railway Coupany.


Q In what capacity? A At present, the general counsel


of the con.'Pany •


Q .L1ave you ever held any offic ial pos i tion in th is Coun ty


or any other place? A No, sir.


Q to you know the def endan t, Clar ence S. Darrow? A Yes,


8 ir •


Q HoW long have you known him? A 1 have known Mr.


Darr ow about 25 years.


Q And all tha t time in the Ci ty of Chicago? A Yes, sir.


1 knew him before 1 came to Chicago.


Q Where did you come from to this city? A Milwaukee.


Q, Were you practicing law there before you carte here?


A 1 was with the Chicago, Milwaukee & St. Paul Railway


Company there.







Q What has been the nature and intimacy of1


2 with him, Mr. Larrow, 1 mean'? A 1 became


1;000 I


j!our acquaintanC!1


acquainted with


3 him when I was located at Milwaukee, with the Chicago,


4 Milwaukee & St. Paul Railway, by reason of his connection


5 with the Chicago & Northwestern Railroad company here in


6 Cbicago.


7 Q now many years ago was that? A That is about 25 years


8 ago.


9 Q What was his position as you recollect it With the


10 Chicago & Northwestern Railroad? A 1 think he had the


11 title of general attorney, if 1 recollect rightly, with the


12 Chicago & Northwestern_


13 Q In that way you became acquainted wi th him, did you?


14 A Yes, sir.


15 Q In what other relations did you know him, Mr. Hanson?


16 A Why, after comir.g to Chicago 1 met him from tirr:e to


personality who was much or little discussed? A WeD,
Darrow, 1 tbink has been discussed somewhat t~n;ore J.!an
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time. 1 didnt know many lawyers at that tirr.e in Chicago,


and he was one of rr.y acquaintances, and then at different


times after he left the Northwestern Company, he h::id liti


gation against the Chioago, Milwaukee & St. Paul, and


1 met him in that way; and then we used to meet sooial)y


in a way, and we would talk over matters, one thing and


another$ that has been my relation with him.


Q During the time you knew him and knew of him here, 1


wish you would state whether or not he was a character or


I
I
1 1...::.),11 :...:.:.:.::.:...:.:.:.::._







1


2


3


4


4UOI I
lawyers generally are in Chicago, 1 should say. I
Q That was in what particular? A Well, he has been con- I


I
nected with the social questions, you might call them, laborl


quee tions.


5 Q How about the political questions! A Well, the same


6 thing, in a way, I think. 1 dont recolleot of his holding


7 any elective office; he may have had 60me appointement.


8 Q I mean how were the comments or discussions of him with


9 reference to political matters, as well as to social and


10 economic questions?


11 TPEWITNESS. Will you read th~t question, please?


12 (Question read.)


13 MR. MAS TERS . Discuss ions, I mean, as to his poli tical


14 aotivities, as well as of social and economic activities?


15 AYes , sir.


16 Q Do you know the general reputation which Mr. Darrow


Q, Hr. Hanson, you say you have known him for something like


25 years? A Yes, sir.


Q And you base the statement of his reput~tion being g


bor e in the corLn,uni ty in 'ltJi.ch he res ides '1 A 1 do.


Q previous to the fin'ding of these indictments against


him, for truth, honesty and integrity? A l~ do.


Q What was that reputation? A It wa.s good.


Q What is that reputation now? A It is good.


MR. MASTERS. That is all. tl


"Cr oss-examinat ion, By ~.!r. Keetch:1m. KEETCH. (Reading)
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in the community inwhich he lives for truth~ honesty and


integrity upon what, sir? A Upon Iq acquaintance with


him and his general reputation among the people here in


Chicago?


Q. 'Pas his truth, hones ty and integr i ty been disa.BS edj


A Not particularly, probably, in the sense that you


mean it, but generally as he has been discussed as a man


;0-1' good s tanding, not only as a lawyer but as a oi tizen


here.


Q. Th'J.t is what you mean when you say that his reputation


is good? A Yes, siri that it is good among the people


here in Chicago.


MR. KEETCH. 1 think that i6 all. Thank you very much.


MR. MASTERS. That is all, Mr. Hmson. Thank you.


(Signed) Burton Hanson. It
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l-lR ROGERS: (Reading:)


tt:fOIDif P. lJcGOORTY, produced as a wi tness on


behalf of the defendant, having been first duly sworn, was


ex:amined in chi ef by Mr Masters, and testifi Ed as follows:


Q Please state your full name? A :fohn Patrick Mc


Goorty.


Q Where do you live? A 6204 Kimbark Avenue, Chic ego ,


Illinois.


Q How long have you lived in the city of Chicago?


A About twenty-six years.


Q W1at· is your ~e, JUdge? A Forty-five.


Q Are you holding any official position in this County


at the present time? A Circuit :fudge.


Q When were you elected Circuit JUdge? A Novembef t 1911·.


Q That is, :fudge of the Circuit Court of Cook County,


Il1inoms? A yes sir.


Q Have you held any other official position in this


County or State? A I was president of the County Civil


Service Commission, from December, 1910, to March, 1911;


I was a member of the Illinois General Assembly for eight


years. I was a member of the Chicago Charter Convention


while it was in being; I have been appointed on various


commissions·, a Delegate to th e Congress on Uniform. Divorce


Laws by Governor Deneen a few years ~o.


Q Before the time you were elected to the Circuit Court


of Cook County, you ,~re in the practice of the profess
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1 of law in this connty and state, were you? A yes sir.


2 Q And in this City? A yes sir.


3 Q For hoVl many years, .Judge? A Well, commencil~ with


4 .June of 1892; about nineteen years.


5 Q. You were admitted to the bar in this state, I believe?


6 A yes.


7 Q \Vhat year was that? A .June, 1892.


8 Q When I say admitted to the bar, I mean initial~ here?


9 A yes sir.


10 Q .And you were not admitted in any other state first?


11 A l'Io sir.


12 Q Do yon knOVl C1~ence S. Darrow, the defendant i n this


13 case? A yes sir.


14 Q How long have you knovm him? A About twenty years.


15 Q \11e r e have you known him? A In Chic ag 0 •


16 Q. What has been th e nature and intimacy of your ~quaint


17 ance with him? A Well, I met him frequently socially


18 and professionally. We were neighbors, I think, for per


19 haps three or four years last past, and my meetings vv.ith


20 him have been comra ratively frequent, taking into consider-


21 ation the size of the city.


22 Q Do you know the general reputation which 1fr Darrow


23 bore in th e communi ty in which he resides, previous to


24 the fiftdling of tilse indictments against bim, for truth,


25 honesty and integrity? A Yes sir.


26 Q \~t \~S that reputation? A Ver,y good.







1 Q,
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And putting it in tlw present tense, what is that repu-


2 tat ion now? A I still regard it. as good. He still en


3 joys the confidenoe of this oommunity.


4 MR MASTERS: That is all. U


5 UR KEEl'CH: (Reading:)


6 " CROSS-EXMiINATION


7 B,y Nr Keetoh:


8 Q, Has this matter of the indiotments been disoussed


9 mtloh in Chioago sinoe they were returned? A Well, I think


10 they have. I was absent from the oity, I was in Florida


11 at the time he was repo !'ted to hm'e been indio ted, and I


12 cannot say of my own kn0\7ledge that I h8lJ'e heard very


13 muoh disoussion, although I have heard some.


14 What do you base your statement on that his reputation


15 is still good in the oommuni ty? A Well, from the expres-


16 5ions of confidenoe that I have heard expressed by various


17 members of the bar.


18 Q, You have disoussed it with them, hme you? A V/ell,·


19 to some ex:tent. Not to any oonsiderable ectent, but the


20 matter has been referred to. I oannot say that I have made


21 any lengthy disoussion of it with any ~rtiolllar person


22 that I c ai"'! nO\>7 reo all.


23 Q, And when you said, "oommunity", YOll meant the larger


24 oommuni ty of Chic ego? A yes sir.


25


26


Q, And not the particular neighborhood in whioh you live?
A No, I'am. referring to the city ingeneral.
J:IR KEETCH: . That is all.
MR MASTERS: That is all.


(Signed.) John P. JloGoorty."
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was born.


Q Vh ere do you reside? A 3335 Warren Avenue.


Q How long hav e you lived in th e Ci ty 0 f Chic~0, County


of Cook, and state of Illinois? A Since 18?5.


Q That was the year of your birth? A Yes, the year I


1,fR ROGERS: ( Reading: )


uJOHN E. OvVENS, produced as a witness on


behalf of thedefendant, having been first duly swom, was


~mainere in chief by Mr Masters, an~ testified as follows:


Q Will you please state your full nWle, JUdge? A John


E. Owens.


Q Do you hold any official position in this county, JUdge?


A At JX esent I am County JUdge of COok County.


Q Elected what year? A F~ected i n November, 1911.


Q Did you hold any other official position in this countY?1


A I did. I was City Attorney from 1901 to 1903.


Q That is Ci ty Attorney of th e City of Chic ~o , COok


. County, Illinois? A Of Chicago, yes; t;nd }£aster in Chance r··


of the Circuit Court for six years.


Q That was from when to when? A From the time that I I
was City Attorney up to the pr-esent -- until I was


elooted Judg e of the County Court.


Q Have you held any other official positions? A None.


Q When were you adm~tted to the bar, JUdge? A Admitted


to the bar in 1896.


Q Did you p rac tic e your profession until th e time you
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1 were elected City Attorney? A 1896 0ra 1897. I Vw8S admit-


2 ted to the bar when I was just about 21. :My license did


3 not issue -- I passed the bar examination, but I think my


4 license did not issue until a few months after that time,


5 under thestatute. I think it was 1896 or 1897.


6 Q From the time of your admission until you were el ected


7 Ci ty Attorney, you were practicing your professioh? A Yes.


8 Q And from the time your incumbency of th at offic e c eas-


9 ed, until youyvere elected judge, were you practicing your


10 profession of law? A I ViaS.


11 Q In the City of Chicago, County of Cook, State of


12 Illinois? A I was.


13 Q Were you admitted to the bar in this state? A I was.


14 Q And ~7here else? A No.


15 Q Do you know the defendant, Clarence S. Darrow? A I


16 do.


17 Q How long have you kno'im him, jUdge? A· I have knovn


18 him cbout fifteen years.


19 Q '~ere have you knovm him? A I have lmOVv!l him in


20 Chicago.


21 Q Any other place? A No.


22 Q What has been the nature end intimacy of your ac-


23 Cf.1aintanc e 'wi th him? A well, I was brought in personal


24 contact vnth lir Darrow first, I lmew Mr Darrow personally,


25 about fifteen years ~o, ~nd more especially I~as brought


26 in personal contact with him about eight or nine years
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:B As . t· IIar SOCJ.8 J.on.


that connection.


been prominently mentioned as a ceildidate for l,[~or.


I am, yes, the bar association, th e Illinois State


Did you know him in political life in this city? A I


1903? A 1903, yes sir. , 1fr Darrow VJ8S mentioned, as


A


Q


did; I knew him very "\':ell in politicl'~ life. I knew Mr


Darrow during the last Harrison campaign, I thihk it was,


when I was a c andidat e for City Attorney. yr Darrow had


a member of the various org&lizationsof lavvyers?


Q Have you known him in social life in this city?


A I have very v,~ll.


Q You have <:'~ ready covered professional life? Are you


I~as mentioning, prominently mentioned, in connection


with the office, and I talked vlith l,fr Harrison, now the


present Mayor, talked \'lith l,fr Darrow, talked with the


Chairman of the Democratic County Central Connnittee, Mr


Carey, at that time, and of course, ~~ all urged Mr Darrow
I was a candidate myself for City Attorney; .


not to become a candidate, from a selfish standpoint; we
-\


all wanted to be elected. Bnt I talked with Mr Darrow in


Q


Q. What year was that, JUdge? A That VIBS in the year


I think it was 1893 -- 1903.


when I was City Attorney; and it was through my official


capacity as City Attorney that I knew him and met him in


the trial of law suits egainst the city of Chicago,.


and personally.
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}!R KEETCH: All this is objectionable as a matter of form.


That VIas my obj e ction at that time, ~nd I add the further


objection it is incomretent, irrelevant and innnaterial.


THE COURT: Obj ection overruled.


MR EIDETCH: That is, wi th respect to the Ci ty Attorneyship,


md so forth, in connection with that.


THECOURr: His standing and status in the community.


:MR KEETCH: I am referting to the vii tn €Ss' status in the


conununi ty.


THE COURT: yes, th e obj ection is OJ erruled.


llR ROGERS: (Heading:) "Q Are you a member of the


Mnerican Bar Association? A I think not, no.


Q Have you known the defendant, DarroW', in trese organ-


izations of lawyers here in the City of Chic~o? A I


have.


Q During t.he time that you have knovm Darro'w, J'udg e, I


wii~ you would state whether or not he has been a man who


was much or little in the publicnhtice here? A yr Dar


row has been considerably in public notic e. In fact,


I think few men of Chicago have had the pUblicity that 1Tr


Darrow has had. I always regarded ur Darrow as one of the


greatest men in pUblic life here in Chic~o.


Q Do you knaw the general reputation which Mr DarroW'


bore in the conmmnity in which he resides, previous to


the finDing of these indictments ~ainst him, for fTIlth


honesty and integrity? A I do.
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Q, That is that reputation? A It was good.


Q, Putting it in the present tensy, what is that reput"a-


tion now? A .rust as good.


UR MASTERS: That is all t .rudg e.


lfR KEETCH: That is all, JUdge Owens.


(Signed.) John S. Owens."
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lAR. ROGERS. (Reading) "MARCUS A. KAVANAGH, produced


as a wi tness on behalf of the defendcn t, being first duly


sworn, was examined in chief by :,1r. Masters, and testified


as follows:


Q, Judge, wi 11 you please state y'Jur full name? A MarcBS


A. Kavanach.


Q Where do you live? A Chicago.


Q HOW long have you resided in the city of Chicago?


A Since 1889.


Q Do you hold any official position in this county?


A 1 am one of the jUdges of the Super lor Cour t of th is


county.


l~ How long have you held that poal tion? A Since 1898.


Q Before thatt irr;e were you in the practice of the 1~


in this city? A 1 was.


Q Fow how lliany years? A Since 1889.


Q Were you initially admitted to thepractlce of law in


this state or some other state? A No, I was admitted in


the state of Iowa.


Q Can you remelliber the date? A In 1877.


Q Have you te1d any other position in this county than


that of judge? A Well, prior to 1898, I was Colonel of


the Seventh Illinois Infantry, Spanish-American war. Was


judge on the bench out in Iowa, Judge of the District Court


in the Ninth Judicial district.


Q In vlhat ci tyY A In Des Moines. And was city attar
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1 of that town a couple of terms.


2 Q Are yo~ a member of the Illinois Bar Association?


3 A Yes.


4 Q, And the C1 ty Bar Association? A Yes.


5 Q Are you a member of the American par Asmciation?


6 A Yes.


7 Q pave you held any official position in any of those


8 or gan iza tions? A No.


9


10


11


12


Q Or in the Law Institute of the City of Chicago?


A No.


Q Your politics are what , JUdge? A Republican.


Q Do you know Clarence S. Darrow I the defendant in these


13 indictments? A Yes , sir.


14 Q How long have you known him? A WeIl, l think as long


certain.


as 1 have been in Chicago , 1 think since 1888 , 1 am not .


Q And you have known him in Chicago alone , no other place?


A No other place , no.


Q What has been the nature and intimacy of your acquaint-


A 1 knew him as a member of the bar I tr i edance?


cases against him when 1 was at thebar , met him, not


frequently but socially occasionally. Eehas tried


cases in n~ court since 1 h~ve been on the bench and 1


have met him in company With other lawyers-


Q pave you met him socially? A Yes, sorretimes.


Q Fave you known him in a political life in Chicago?
25


15


16


17


18


19


20


21


22


23


24


26







4U-/3


A WeIll only by reputation.


Q Did you know him as a member in attendance of meet


ings in any of the bar associatior£ that 1 have mentioned?


A Yes.


Q Did you see him there frequently? A Well, not fre


quently no, because 1 did not attend them frequently mysel~


Q Dur ing the time that you knew Mr. Darrow, \Vas he a man


who was much or little in public notice in this city, the


ci ty of Chicago? A He has always been a great de:'!.l in


pu blic no tice.


Q In what relation or in reference to what? Profession-


ally I politi cally or in what way? A Professionally and


civic matters and reform movements.


Q Do you know the general reputation that Mr· Darrow bore
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14
15 in the community in which he resides previous to the


16 finding of these indictments against him for truth, honesty


and inte.gri ty? A 1 think 1 do.


Q What was that reputation? A Good.


Q Putting it in the present tense l what is that repuation


now? A 1 think it is still good.


MR. MASTERS. Th~t is all.


.MR • KEETCH. That is all. No questions I Judge.


(Signe d) ijarcus A. Kavanagh."
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47 years ago, and 1 was away for a few years to school, a


few years in Vi 3.shington.


Q How long have you lived in Chicago? A 1 waa born here.


1 have lived here practically ally my life. 1 was born here


Chicago,


Please s tate your full name? A Kickham Scanlan.


Where do you reside? A 2118 Erving P:1.ace,


Q


Q


MR. ROGERS. (Reading) "KICKHAM SCANLAN, produced as


a witness on behalf of the defendmt, having been first


dUly swo!n, was examined in chief by Mr. Masters, and


testified as follows:


Q Do you hold any official position in this county? A 1


am one of the .Judges of the Circuit Court of Cook County.


Q When were you electe~? A Three years ago.
£.<


Q nave you held any other official position in this


County? A 1 have not. 1 never aspired to any. 1 will


take that back. There was atime in my young days when 1


wanted to be States Attorney of this County, but it is so


long ago that 1 had forgotten about it.


Q Was there any time when you were in any way, specially


or otherwise, connected wi~h the States Attorney's office


of Cook County, Illinois? A Yes, sir.


Q When was· that? A 1 was special oounsel for the State


in the prosecution of the Dr. Cronin murder case--one of tee


speaial counsel inthe first trial, and the special counsel


in the second tr ial. 1 was also sp ec ial couns el for th
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occasions.


aid in clearing the dockets.


Q About how many more? A Half a dozen, 1 should say.


people in the Jury Bribing cases, People vs John Graham,


and others.


at one time here


Q When ~as the latter case tried? A About 22 years ago.


1 have been also special States Attorney on a few other


1 served as Assistant States Attaaey


when there was a bad condition of affairs in the calendar,


the calendars were clogged, and 1 acted for 60 or 90 days,


as one of the Assistant States Attorneys at that time to


1
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12 Q During whose administration was that? A Well, 1


13


14


_ ; act.ed·,. as Special States Attorney in Judge Longeneck
administration and also in


er IS.,,~ Jacob J • Kern's administration.


15 Q That is, when Mr. Longnecker and J4r. Kern were res-


16 pectively States Attorney of Cook County) Illinois? A Yes


17 sir.


18 Q Before you \7er e elected to the bench, state whether or


19 not you were in the practice of your profession, in the


20 practice of law? A 1 was.


21 Q. Wher e? A Ch icago, Cook County, 111i nois •


22 Q Have you ever practiced any other place? A 1 have


23 tried cases' in a number of other states, but 1 just went


24 ther e to try tb em •


25 Q your professional life has been here) outside of those


26 exceptions? A yes. 1 just went there especially to t
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tbose cases.


Q Did you have anything to do with the States Attorney's


office d~;ring the time Luther Laflin Mi'ls was States At


torney? A 1 did not. 1 went with him right after he left


the"States Attorney's office.


Q But you remember when he was States Attorney? A Yes,


sir; 1 do.


Q You were living here at that time? A Yeq sir.


Q 1 wish you would state, JUdge some of the cases you par


ticipated inwhile you were at the bar? Q Nan,e a few


of the prominent cases you took part in? A 1 dont know


just what cases you have in mind.


Q 1 mean rather important cases? A 1 have been rather


active in the trial of cases for a quarter of a century.


Q Where were you a&nitted to the bar? A Chicago the


State of Illinois.


Q What year? A 1888 or 1889.


Q Where did you attend school? A Chicago College of


Law. Do you mean law school?


Q 1 mean before you began to study law? A ;he public


schools, and high schools, Washington, District of Colum


bia, Universi ty of Notre Dame, Chicago, College of la\v.


Q Are you a member of the Chicago Bar Association? A


A 1 am.


Q And of the Illinois State Bar ~8sociation? A 1 am.


Q Ar e you a member of the Ana- ican Bar Assoc iation? A
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am not.


Quave you ever held any official position in any of


those organizations'? A 1 have not.


Q Or in what is known as the Chicago Law Insti tute?


A 1 have not.


Q Your politics are What) JUdge? A Republican.


Q Do you know the defendant) Clarence S. Darrow?


A Very well.


Q How long have you known him'1 A Just abou t a quarter


of a c en tur y.


Q Where have you known him '1 A 1 have known him her e


in Chicago.


Q our ing any of the time that you kre w him in Chicago


were your offices near his? A For many years his offices


were ontmnsame floor of the sarne building as mine were.


Q During that period of time 1 wish you would state


how frequently you saw him? A Oh) every day) 1 should


say; practicaly every day. Of course) ,there would be


days that 1 'Nould not see him.


Q Prior to the time that you had offices in the


same bUilding 1 wish you would state how frequently you


saw him) and where? A Qui te often. 1 knew Mr. DarroVl


from the time that he first came into prominence in tra


City of Chicago.


Q Will you state what was the nature and intimacy of your


acquaintance with him? A 1 knew him as a lawyer) and







1 man, quite well.


2 Q Did you know him in political life? Or, rather,


3 did you know of him in political life? A 1 did.


4 Q Did you know him soc ially? A Yes, sir.


5 Q In social lifle? A Yes, 1 knew him socially.


6 Q During the time that you knew Darrow, state whether


7 or not he was a man who was much or little in public


8 notice? A He was very much in public notice.


9 Q In what particular, as to the fomr of that notice?


10 1 do not mem as to the subject matter, but as to the form


11 of its expression as to whether inthe newspapers or by word


12 of mouth or inwhat way? A Yes, he figured qUite pro-


13 minently in the newspapers. He was a talker on mahy


14
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20


public occasions, and he took an active part in politics


of this county, although he did not belong to either the


Democrats or the Republican party, as 1 ur.derstand it,
an


he was independent in politics.
1\


Q Do you know the general reputation which Mr. Darrow


bore in the community in wh ich he resi~es, pr evioua to


the finding of these indictments against him, for


21 tr uth, hones ty and in tegr i ty? Al do.


22 Q What was that reputat ion? A It was very good.


23 Q What is-that reputation? A It is very good now.


MR. MASTERS. That is all."24


25 MR • KEETCH. (Re ading ) "Cross-Examination, By ;,1r. Keetch.


26 Q Judge, these cases th:lt you have spoken of that you
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1 tried as States Attorney, People vs. John Graham,


2 when were they tried? A That case was tried about 22


3 or 23 years ago.


4 Q Were you interested either as States Attorney or as


5 Judge in cases which were tried, 1 believe the names


6 were Gallagher and a man nanad By Simon and several


7 others? A 1 was not.


8 Q For bribery, jury bribery? A No, 1 was not.


9 Q 1):) you remember anything about that"£ A 1 remember


10


11


such cases, from reading about them, but 1 took no part


in them.


12 Q That was about ten years ago, wasn't it? A 1 should


at that time, were


not think so, but it may be. Time flies.


Q You were not connected with the States Attorney's


office then? A No, 1 was not.


Q Who was then? A That wasduringo the administration of


Mr. Deneen, as 1 recall it.


Q Your acquaintance with him was a little ~ore than one of


mere acquaintance; itwas one of intimacy and friendship?


A 1 knew him very well, indeed.


Q Have you ever had occasion to discuss his reputation


. Q Then, you were not on the bench


you? A 1 was not, no, sir.


Q You dont know whether Mr. Darrow defended those cases,
you


or/dont know his connection with them, of your own personal
have no


knOWledge? A l/knewledge on that.
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1 anyone, as to his truth, integrity a~d honesty?


2 A 1 don.t think so.


3 Q And the r epu tation that you r af er to is based upon the


4 fact that it has not been discussed? A 1 never heard it


5 ques tioned. 1 have hear d his pol it ical views quee tioned,


6 but his integrity and hon"esty 1 never heard questioned.


7 Q 1 believe that reputation is what people say of others,


8 isn •tit? A Reputation is what people say abou t men •


9


10


11


12


As 1 understand it the authorities have ruled that a man
that reputation


mamay have the best reputation and yetAbe never spoken of.


Q That is true, Judge. A That is rq understanding of the


ru::e.


13 Q It is on the negative side on which you base that


14 statement, is it? A 1 never heard his integrity or


15 honesty questioned by anybody. 1 have heard him discussed


16 probably as much as any man in Chicago-


17


18


19


20


21


22


23


24


25


26


MR • KEETCH. That is all.


MR. MASTERS. That is all.


(Signed) Kickham Scamlan. ff







a wi tness on behalf of the defendillt, having been first


1


2


MR. ROGERS • (Reading) "1'ULLIAM H. BARNUM, produced as


I


3 dUly sworn, was examined ;i-nj chief by i,fr. Masters, and testi-


4 fied as follows:


5 Q Will you please state your nane? A 'WilJ iam H. Barmm.


6 Q Where do you live, Judge 7 A My residence is in River-


7 side, ten miles from Chicago. My office and business are


8 here in Chicigo.


9 Q, vow old are you, Judge? A Seventy two.


10 Q Yeur profession is that of a lawyer? A Yes, sir.


11 Q How long have you practiced law in the City of Chicago


12 and the county of Cook? A In Ch icago since Novetber 1867,


13 with the exception of my judic ial term as Circuit Cour t,


14 which term was six years, and 1 resigned six months before


15 the expir a tion of the six years. All of th e res t Gf the


16 time after that 1 have been pr actic ing in Ch icago.


17 Q During the time you were judge of the Court, were you


18 . residing right in the City of Chicago? A Well, 1 lived
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in a nor thern suburb for a time dur ing my incumbency on tre


bench for two or three years ,then lived in Chicago for the


rest of my judicial term, substantially.


Q During the period you have practiced law in Chicago,


how much of. ~hat time have you Jived within the actual


boundaries of the city? A Well, 1 should sC¥ , over


twenty-five years.


Q, Wbat official positions have you held? A Excuse







indeed.


and later the suburb of Riverside which is ten miles west.


law? A Yes, sir.


Q Continuously in Chicago? A Yes, in all of the courts.


Q Do you know Clarence S • Darrow? A In all of the courts


except the Municipal Cour ts, 1 should say.


Q 1 say, do you know Clarence S. Darrow? A Very well


4022 I
Evanston, Ithe rest of the time very close by, the suburb of


Q What official position have you held in thia ci.:tr?


A only the position of Circuit JUdge of the Circuit


Cour t of Cook Coun ty •


Q When was that? A From June, 1879, a term of six


years, and 1 resigned on the 1st of December, 1884, to


go back into practice.


Q And from that time to this, you have been practicing


1 spent fuy whole time in the city except nights and


Sundays.


Q The suburn of Riverside, and the suilurb on theNorth,


as far as the eye can observe, they run right together?


A r think Evanston is a part of the city now, but 1 am


not sure.
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22 Q ~ow long have you known him, JUdge? A Well, 1


23 have known him practically ever since he came to Chicago


24 as a young rr:an. 1 don't know just what year that was, but


25 it certainly is as far back as 1880 or 1881,


26 Q Was it prior to the time th at you res igned from the
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1 bench? A Well, yes, tha t is my recollection.


2 Q That is your recollection? A Yes, sir.


3 Q Was ~our acquaintance with him in the City of Chicago


4 and in this county? A It was both in the City of Chicago


5 and in my suburban homes, or one of them, at least.


6 Q What has been the nature and intimacy of your acquaintan


7 ce with him? A My acquaintance with him began with the


8 interest that 1 took in his appearance as a young rran. 1


9 had li ttle or no intimacy wi th him for two or three years


10 after 1 first saw him. 1 happened to meet him somewhere on


11 the west side, at a gatbering, but 1 felt interested in


12 him, and about two or three years a~ter that the interest


13 became extended and became greater and greater, and haa con-


14 tinued up until this time.


15 Q Have you known him in public life, Judge? A Very


in the City of Chicago J as to whether he was much or little


Q And in professional life? A Very well, indeed~


Q And in polltical life? A Yes.


Q. Have you known him socially? A Yes.


Q What has been the nature of his experience and career


16 well.
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in the public notice during the period that you knew


A 1 can hardly ren:ember the time inthe last 25him?


years, 1 mould think, that he was not. a marked and


noted man in this community.


Q How has he been as to whether he was rr.uch or little
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cussed by members of the bar and by people in social and


political life here? A Well, 1 would not call it discus


sion, because he did not come under discussion, but--


Q nse the word 'mentioned.! A 1 know that he was


spoken of a very great deal for his character and talents ,


very generally.


Q Do you know the general reputation which Mr. Darrow


bore in the community in \'lhich he res ides, previous to the


findings of these indictments against him, for truth,


hones!fiy and integr i ty ? A yes.


Q What was that repu tation? A Good, very good indeed.


Q What is that reputation? A parring what has arisen


and occurred in my presence a few times only in relation


to the matter of these indictments, ris reputation is just


as goo~ as it ever was among his gen eral acquaintances and


in the circles in which he had moved, it is just as


good as it ever was.


Q But that qualification of yours is limited to that?·


A To that sUbject matter.


Q Timi ted to the sUbject matter of these things which


have been said since the finding of these indictments?


A The sUbject matter of these indictments.


Q You are using the word reputation in the connection to


mean what people say to you? A The genera reputation


among h is neighbors and acqt.ain tances as they knO.'/ him,


in refer ence to the rn at ter indic a ted.
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MR • MASTERS .' That is all."


MR • KEETCH. (Reading) "Cross-Exarr-ination, By Mr. Keetch:


Q You say that you took an interent in Mr. Darrow as a


young man? A 1 did. 1 was struck by his appearance.


Q And you ,have followed his career ever since? A Yes,


air.


Q ~losely and intimately? A Yes, sir.


Q And have been a close and intimate friend of his in


that respect? A We have been friends.


Q Now, the community that you referred to, Judge, not only


takes in the place where you and he have lived together


as neighbors, but takes inthe Ci ty of Chicago as a whole?


A It takes in the whole city of Chicago, but we have never


lived next door neighbors, or as close neighbors. But


1 know him, and 1 know his neighbors and acquaintances.


Q And you have been socially intimate? A yes; 1 ha~e


traveled wi th r.im.


Q By reason of your interest in him, and friendship for


him, and so forth, you naturally would say what was good


of him, if you possibly could, under the circumstanceso


A Well, 1 dont unders tand tat 1 am tea t ify ing as to


my persona} estimate'~, or affection for him, or regard for


him, but 1 am testifying as to his general reputation, and


1 have given my testimony on ttat line, and not in regard


to my personal opinion of him.


Q Well, Judge, of course 1 realize that you cave been


-on tr.e bench for rr.any year~ and 1 arr not ataall(abyquJe~!tl:illl)Di







26 his general reputation? A 1 have, yes.


r
I


to follow then: in detail. 1 know ir... general what the
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speaker, a man inter es ted in 60C ial ques tiona, and ~a man


interested in political questions, is that right, Judge?


A That ie part of it. His devotion and attachment to the


cause of duty and justice is anotherplrt of it. All of that


any motives that you have in any sense of the word. 1


sirr;ply want to get to the matter of your feeling for him,


'/lrlLb h would be more or less biased by your intimacy with
him, wouldn't it? A I do not think that I am biased in
test,ifyiiigras to: -his general}' reput ati6n'.fihrhon,~~~X.andA~
tegri ty about which I am interrogated. ' I ne-<t~F""1i~1-anoto hi
honesty, integrity and veracity brought into question


or made a matter of discussion, 1 have ~ever teard it. 1


have heard various things said which were highly compli


men tary to him in all ways.


Q Then, as a matter of fact, the reputation that you


speak of is based generally, inthe con:munity, upon his


standing here as a lawyer, and as a pUblic character and


proceedings in California? A No, 1 have not been able


papers have contained and outlined.


has been recognized in this community ever since he ,has


been in-the public eye.


Q May 1 ask this: Of course you have followed the


A I certai~ly do.


Q And you have come forward voluntarily to testify to


Q As I say, by reason of your friendship for hirr., you


realize the position in whim he is at the present time?
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Q That is all, air. Thank you very much •


MR • MASTERS. Q You have been asked to come here, haven 't


yeu, Judge? A Yes.


MR • MASTERS. Q 1 asked you to come, didn 1 t I? A yes,


vohmtarily. 1 was not subpoenaed.


MR. MASTERS. That is all.


MR • KEETCH. Tha t is all.


(S igned) Wi11 iarr, H. Barnum. It
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a witness on behalf of the defendm t, hav ing been fir B t


duly sworn, was examined in chief by Mr. Masters, and


testified as follows:


Q Please state your full name? A Axel Chytraus.


Q Where do you res ide? A 422 AT1 ington Place, Chicago


l1linois.


Q Wha;;+- is your age? A Fif ty -two.


Q. your profession? A Lawyer.


Q pow long have you practiced law in the City of Chicago?


1


2
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4
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10


MR • ROGERS. (Reading) "AXEL Cb~TPAUS, produced as


11 A Since 1881. Tvventy~seven years, that would be.


12 Q pave you ever held any official position in this


13 County'( A 1 have.


14 Q In the~buty of Cook, and state of Illinois! A 1


15 have.


16 Q Wl;9.t pos it ion? A Judge of the Super ior Caur t and


17 Judge of the Appellate Court, ex-officio.


18 Q uow long wer e you a Judge of the Super ior Cour t?


19 A Twa1ve year B •


Q IS that the only official position tha t you have held?


A That is all.


Q In this county? A yes, sir.


Q And as judge of the Super ior Cour t, you were ex-


A "By26 Q By appointement of the Supren:e Court?
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24 cfficio Judge of the Appellate Court! A Yes, by appoint-


25 ment •
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1885i l88450r 1885.


quite well.


A Yes, many times.


A do.T


1 would say since aboutA


When' were they returned, Mr. Keetch?


By ass ignment '1 A 1 did, rather by rotation.


By rotation.. Do you know Clarence S. Darrow?


How long have you known him"1


Q


Q


Q


Wi • MASTERS •


of the Supreme Court of the State of Illinois.


Q And as ~1Udge of the Superior Court, you beld in the


Criminal. Court, the Chancery Court, the Cornmon l,aw Court?


A ± did.
or


Q Where have you known him? A Here in Chicago.


Q What is the n<J. ture and intimacy of your acquaintance with


him? A Professionally and personally.
.u


Q Have you known him in any bar associations, and socially'!


A Well, yes. Socially, 1 have not met him ve1Y much.


1 have been to his house a couple of times--


Q You have known him, though? A --on personal matters.


Q. You have known him mostly in the practice of his profes


sion? A yes, meeting him professionally, and knowing him


Q Do you know the general reputation which l;~r. Darrow


core inthe communi ty in which he r esi des'? A 1 do •


Q Previous to the finding of these indictn.ents agains t


hirn--do you know the general reputation he bore for


truth, hones ty and integr i ty 7 A Yes, 1 do. When vlere


those indictments returned?


Q And has he appeared before you a number of times?


1
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26 Q. ~o th personal ani profess ional ? A yes, air. 1


and he lived sometimes up in Lake View, and at other


Q Well, JUdge, you have known Mr. Darrow some t~ty-seven


A 1 lived in Lake View ~


"Cross-Examination, by ~lr.


That is all."


(Reading )


They were filed last--


-Q Did live near him?T" you


years? A Yes.


MR. MAsters.


MR • KEETCR.


Keetch.


times in different parts of the city.


Q Is th":tt where you lived? A 1 live in Lake View, what


we cal} Lake View.


Q were you neighbors? A We never were very close neigh


tors, only in a general sense.


Q Well, was your knowledge of him more personal 7


1 think you have said your knowledge was personal very large


ly7 A ~oth personl and professional.


MR. MASTERS. Last December?


:MR • KEETCH. tas t De c eITter •


MR • MAS TERS • Or in January?


MR. KEETCH. No, no; filed in February •


THE WITNESS. Sometirre in th is ye ar , was n' t i t7


MR. KEFTCH. In the fore part of February.


~Ii. MASTERS. Q What is your answer 7 A 1 do •


Q What was that reputation 7 A Good; very good.


Q What is that reputation? A It is good.


MR. KEETCH.
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1 knew him as a lawyer, and professionally and personally.


2


3


4


5


Q you ffequen tly met him 1 A Yes, 6 ir •
,..,


And talked wi th him? A Yes, sir.\({


Q Yeu have now the kindl ies t feeling for him? A 1 have.


Q And if you can help him in any way, you naturally will


6 do so? A In any legi timate way, yes.


7 Q Exactly. 1 would not expect you to do it in any other


8 way. Any pr oper way. Far be it from me to sugges t any-


9 thing else. Now, With reference to t."'e COL,munity in which


10 he lives, do you refer ::to Chicago? A Chicago as a com-


11 munity •


12 Q Generally? A Yes, sir 0


13 Q And the r eputati on wh ich you say he h as for truth,


14 honesty and integrity is governed by tr.e City of C\-icago'?


A Never.


A Yes, sir.


Q Have you hear d it discussed1 A 1 can't ;:a.ay that 1


have heard it discussed.


A But it is the wayQ 1 don't ask you to do that.


in which a person is known. He may be favorably known or


unfavorably known.


Q As Judge of the Super ior Court, have you discussed Ur.


Darrow's reputation for truth, honesty and integrity?


Q And your definiteion of reputati on, Judge, is wh~?


May 1 ask you tl"-at? It seems to be an elelLental question.


A Reputation--weJl, 1 don't know as 1 can give the dic-


tionary deUnition.


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


4032


Q That is from what you have formed y,our opinion in


your own mind of the gentleman? A Ye~ and he has bean


spoken of ~


Q If you have heard him spoken of) you must have heard


him discussed) then? A Well) as 1 say, a man may be


spoken of and not discussed.


~ Spoken of with reference to honesty, integrity and


so forth? A Yes, sir.


Q And you, have formed your opin ion from tha t '7 A Yes, s iI;.


MR. KEETCR· That is all) 1 think •


MR. MAsters. That is ail) Judge.


(Signed) Axel Chytraus."







1 MR. ROGERS. (Reading) "EDGAR B
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TOLMAN, produced as


2 a witness on behalf of the defendant, being firBt duly


3 sworn, was. exarrdned in chief by Mr. Masters, and testified


4 as follows:


5 Q Major, will you please state your full narre? A Edgar B


6 Tolman •


7 Q Where do you live? A 1 live at 5810 Woodlawn Avenue,


8 Cbicago, Illinois.


9 Q How long have you lived in the city of Chicago! A About


10 for ty years.


11 Q Where did you live before living in Chicago? A Sand-


12 I
13


14


15\
16


17


wich, 111 inois, For t ~ad ison, Iowa" an d l.awrence, ~"assa


chusetts.


Q Were you admitted to the bar inttially in the State of


Illinois? A 1 was.


Q Wbat year was tha t? A 18820


Q, And you have followed the profession of law from that


18 tin,e until the present time? A 1 have, uninterruptedly,


19 in Chicago all the time.


20 Q, pave you held any official positions, lI:ajor, in this


21 county? A Yefj,sir.


22 Q Will you please state what they were? A 1 have held


23 but one official position connected with the city govern-


24 ment--I held two positions; 1 was first Attorney for the


25 Board of Local Improvements of the City of Chicago, and held


261 that position for two years.


I
I







4034


1 Q When was that"/ A That was from 1901 to 1908. 1 was


2 then appointed Corporation Counsel of tte Ci ty of Chicago,


3 and held that office from 1908 to-- 1 th ink too ye ar s


4 and three months until sometime in July, 1905.


5 Q Any other official position? A Not in connection with


7 Q, Well, 1 will enlarge the qwstion, then. Any official


8 position of any kind? A 1 was Major con:manding the Second


9


10


11
1


12


13


14


Battal1ion of Illinois Infantry, United StatesVClunteero,


dur ing the war with Spain, from the beginning of tha t war


until tl:e regiment was mustered out after its close. 1 was


alse Major of the First Infar.try Illinois National Guard for


five years prior to the breaking out of the war, and served


in the National Guard for sixteen years.


15 Q Ar e you a member of the Chicago Bar Asacc ia10n'? A 1


16 am.


17 Q And of the Illinois Bar Association? A Illinois State


18 Bar Assoc ia tion •


19 Q Illinois State Par Association? A 1 am.


20 Q Are you a member of the American ," ' Bar Association?


21 A 1 am.


22 Q Baye you held any official positions in any of those


23 or ganizations 7 A Yes, sir.


24 Q Wi]] you please state what they were? A 1 an:. nov the


Pr es ident of the Chicago Par Association, and 1 have beena25
I


26 !


I


marrber of the Board of Managers of the







terms Chairman of the Committee on law reform inthe


Q Have you held any official position in that organiza-


Illinois State Bar Association, and 'President of the Illi


nois Conference for the reform of the law of practice and


Association? A No, air, 1 have not.


Q Are you a member of the Chicago Law Institute? A Yes,


A Tolman &


No, 1 think not.Ation?


ciation for-- Oh, 1 think six or eig'htdifferent years


that 1 have had a membership on that Managing Committee, at


distant iritervals. 1 have been for three successive


procedure for three years ,tbat conference being a con


ference organized by the Illinois State Bar Association.


Q. Have you held any official posi tion in the ArrJerican Bar


sir.


1


2


3


4


5


6


7


8


9


10


11


12


13


14
I


15 I16\ 'Q What is' the name of your law firnl, Kajor?


Redfield.
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I


Q, Do you know Clarence S. Darrow, the defendant in tbes~


indictn~ents? A 1 do.


'"I


Q HoV! long have you known him? A Well, 1 shoul d think


twenty-tHo years or thereabouts. My recollection is 1


became acquainted with him before 1890. 1 know that 1 kne.v


him in 1890, ·and 1 think 1 knew him sometime before ~hat.


Q And wh er e has your acquaintance with him been, in the


city of Chicago or elsewhere? A Inthe city of Chicago, ~


elsewhere, but principally in the.City of Chicago.


Q What has been the nature and intimacy of your acquaint
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1 ance with him? A In 1890, Cl.arence Darrow was a neigh-


2 bor of mine; we came to the city on the same suburban


3 train, fr ~quently convers ing together dur ing the tr ip.


4 I Q Wh::tt neighborhood do you refer to, Major? A 1 then


5 1 ived on 40th Btree t near Grand Bou1evar d, in the Oi ty of


6 Chicago, and he lived in that neighborhood a little fur-


7 ther Bouth. 1 saw him frequently getting on ~nd off trains


8 at the same station and riding on the Bame train. 1 met


9 him in court with more or less frequency. Later on, after


Yes ,I


i
i


I


A


A


Yes, Bir.A


No, Bir.AIn social life?


Pave you known him in political life in Chicago?


uave you known him in these organizations of lawyers


nur ing the time that you knew Darrow in Chicago, 111i-


that you have mentioned?


6 ir •


Q


Q


Q


nois, 1 wish you would state whether or not he was a man


Q


who was much or 1 i ttle in publiC notice her e1


1 was Corporation Counsel, Mr. Darrow was reta.ined by Judge


Dunne in the ~hicago Traction Litigation, which has been in


my charge as Corporation Counsel, and 1 spent wi th him


then the greater part of two months in daily and nightly co 


ference in regard to the conduct of that case in the Suprem


Court of the Uni ted States. We went together to Washing-
have


ton, and were together there a couple of weeks, and l"seen


him freQuently since, although not so frequently of course


as at that time •


10


11


12 I
13 I
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1 was ffiuch in the·public eye. He was prominent in politics


2 and prominent in the practice of hi~profession, and he


3 was also a. man of much prominence in his utterances on


4 public Q.uestions other than poli tical or legal questions.


5 Q. You mean by that sociological and philanthropical ques-


6 tiona? A ""hos e wOl.Jld be included in my word 1 other t •


7 Q I did not get that. A Those two would be included in


8 my worda 'other than legal or poli tical. t


9 Q Do you know the general reputation which :,u. Darrow bore


10 in the cOIIimunity in which he resides, previcus to the


11 finding of these indictments against him, for truth, honesty


12 and in tegr i ty '1 AId 0 •


13 Q What was that reputation? A Good.


14 Q Putting the ques tion in the pr esent tense, what is


15 that r epu tat ion? A Go od •


16 MR • MAS TERS. That is all.


17 MR. KEETCP. No quee tions •


THE COURT. Gentlemen of the jury, we will take a recess


until 2 otclock.


(Jury admonished. Recess until 2 P.M.)
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I


(Signed) Edgar B. Tolman. 1t












.T. D. FHEDERICKS.


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,


IN AND FOR THE COUNTY OF LOS P~GELES.


Dept. No. 11. Hon. Geo. R. Hutton, Judge.


---0---
The L~eople of the State of California. )


)
Plaintiff, )


)
vs. .)


)
Clarence Darrow,.J )


II )
Defendant. )


No. 737Z •


---0---


REPORTERS' TRANSCRIPT.


VOL'. 7


I N D E X.


Direct. Cross. Re-D. Re-C.


-


Bert H. Franklin, 474


B, N. 8mi
Official Rell







,~ ;,-.


,-, -.J


,•. -j-:


.';~ "-.


IK643


f
. H6L87
, D2


i: RBR+
~







Xi .,', --,",_ J. _._-:__",<4 -M,~
I ~


---


Bert H. Franklin


Bert H. Franklin


Bert H. Franklin


vol,_ 7


V.ol. 8


Vol. 9







1
~.


Q.-Srnitbl May 31, 1912. 9:30 o'clock A.M.


2 Defendan t in Court with Counsel.


3 Jury called; all present.


4


Case resumed.


5 BERT H. FRA1~LIN, on the stand for


6 further direct examination:


7 ~m FORD: The last time you were in Court, Mr Franklin,


8 you were testifying Boncerning a conversation had ~ith ~hr


- .
9 Darrow in reference' to a paper at the Alexandria Hotel.·


10 Will you state v:hat that paper was? A It was a list of


11 names of men that appeared upon the list, as I had them, of


12 jurors in the Hcllamara case.


13 Q Any particular venire?


14 NR ROG~lS: It may be well not to lead him.


15 A I don't know the number of it.


161m FO?D: Vlell, v\·ith reference to any date.


17 A


18 Q


The 25th day of Hovember, 1911.


Villat other name appeared upon that


19 rm .liTEr: Your Honor, of course we interpose no objection


20 to this evidence of the v.i tness concerning the contents of


21 papers and documents, believing it is under our objection


22 that it is secondary; that we made heretofore, no foundation


23 laid.


statement?


TILE COURT: How wait a moment. You want to get !;lr Appel's


J


24


25


26


1:3. FORD: I.lr Franklin --







~ffi FORD: I don't care anything about his statement. I


withdrew the question. I Vias interrupted before I finished.


THE COURT: All righ t, go ahead; propoun(l ~Tour question.


I.m FORD: You stated that l\lr Darrow pointed to tv.-o names


upon that paper and George IT Lockwood Vias one of th€m.


~ili ROGERS: He has not stated anything of the kind, as I


understand it.


1m FORD: Yes, he did,on Saturday.


riR POGERS: I may be mistaken. If he has stated it he


d~eDn't need to state it again.


}ffi FORD:ms I just directed his attention to that statement.


~nat was the name of the other person appearing upon the


list to which he had directed your attention?


MR .APl'~·L: Wait just a moment. Of course, we said before


we made objections to the intrQ~uctiCHlFf any oral state-


ments concerning the contents of papers not being the best


17 eVidence, secondary; and no foundation laid. I say, I don't


18 want to internupt the witness as we go along here, as it is


19 admitted to be ob jected to on tho se gro unds and I'd th tle


20 same ruling of the Court.


21 till Ji"OBD: If we seek, your Eonor, to establish a document by


22 that class of evidence it wO'cld be secondary evidence and


23 no foundation has been laid, and it Viould be improper. I


24 wish to state we are not attempting to prove the documents,


25 but simply directing the attention of the witness to such


26 matters in order that the conversation concernine it


brought up, that is all. Hot seeking to prove the docume
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1 The 9th venire is in evidence here itself, and is the best


2 eVidence of its o~n contents -- should be the 11th venire.


3 TH~ COURT: All right, proceed then.


4 I~iR I!'ORD: Answer the question. A Read the question.


5 (·Last question read by the reporter)


6 Q \7hatwas the name of that other person? A A K Kruger,


7 of the P~ilms •


Q Do you know I.!r Tr '? A Yes sir.8 ..t.>.ruger.


9 Q rihere does he reside? A Just sonth of the Palms in


10 this County.


11 TH~ CO 1]'2 T : IJr Franklin, you will speak just a little louder.


12 We have this fan 6perating up here and. it makes it necessar~y


13 to talk a little louder. A Yes sir.


14 ME. l-'OTI"'9 : How, ha.ve you sta.ted all the conversation that


That is unique, your Honor, but we ~ill let it go.


"pI"'" APPETJ:20 ".il\


21 !/R. "?OGERS .


22 ER :i!'O-r.:D: There has been a break of a day and a half and the


23. \;i tne ss doesn't remember everything he stated in that conver


24 sa ti on.


15 occ urred at the Alexandria between ;vou and !-.:r Darrow on the. t


16 occas ion? A I don't remember just v,'hat part of it I have


17 told. If you will read. it to me I can tell you.


18 Q Just state the entire conversation, now, so that we may


19 start fresh, that you had with "t.:r Darrow' at the Alexandria.


Wait a moment.


25 A I went into the Alexandria Hotel, to the Grill ~oom of


26 the Alexa.ndria Eotel, /lnd met LIr "Jarro7.. and Er Lincoln st







were bad for the d.efense. I informed. him that und.er his


instructions that I had. some time before that taken all of


dinner. He asked. me if I Vi'ould. have a drink and. I told him


\


477


the reports as ren,lered. as fast as they came in and were


~7es. He then pulled from his pocket a paper and. pointing


to the nBme of George 11 Lockwood and. A K Kruger, he made the


type .....ri tten, I had taken the orig j na1s and. the copies to


betteI'". He then requested. me to take the list or the paper


to my office and. compare them with the reports as rendered


by my operators and. mark those that were good. and those that


fins at a table on,the west sid.eof the dining-room. Mr


statement, "t:hat looks betteI'"; and I sa id., .. "Yea, :; that looks


his office.


Darrow asked me to have dinner and I told. him I had been to


J
~~
it!


1:'
f:
!
f' 1
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1


2


3


He then instructed Ite to get Mr. Russell, who had the Cdl:::nJ


tion of the eafe, and had charge of those records, as 1


understood it, and have him come to the office and compare


4 them and make a r epor t on them. He also informed me that


5 ther e were two of hie men, one of wh ich worked with--for


6 me, rather, part of the time, and part of the-time for Mr.


7 Darrow personally, either at his office or at my office,


8 but 1 dontt know which he said at the present time, and


9 that they would assist me in any way 1 could and get two or
x


10 three more of my men and get busy.


11


12


13


Q What were the names of these two men whom he referred t~~
Mr.


employee? A Keene, Fitzpatrick and~Cooley or Cooney,
,./


1 don't know which, Cooley, 1 think--Cooney.


14 Q P. J. Cooney? A yes, eirr-l then bid him goodnight


15 and left.


24 and 1 assign the question as misconduct, because 1 think


25 the district attorney kr-OW8 better; it haa been called


26 to his attention over and over again, and 1 protest agai


Q. You went to the office, did you then? A 1 did-


Q Did you see Mr. Cooney or ~. Fitzpatrick that night?


A I did.


Q Where? A At rrw office.


Q Did you direct·them what you wanted then; to do?


We have requested it three or four times,


16


17


18


19


20


211m. ROGERS. That would not be leading at all, if your Honor


22 please. 1 think this is a character of Witness that ought


23. not to be led.







479


1 h is conduct.


2 MR. FORD. 1 maintain 1 bave a right to ask if he did ask


3 them to do anything and what it was. 1 have not led.


4 him or suggested to him what it was--l will put it in the


5 mild.est form 1 possibly can. Withdraw that.


6 Q BY MR- FORD. What was said and done between you and Mro


7 Cooney and Mr. Fi tzpatrick?


8 MR. APPEL. We object to that on t:t:e ground that no founda-


9 tion has been laid, hearsay; incompetent, irrelevant and


10 immaterial to any purpose.


11 THE COUR T. Ob jection overrul ed.


12 MR. APPEL. We take an exception.


13 A 1 told Mr. Fitzpa trick and Mr. Cooney that 1 intended to


14 send that liBt of names with Mr. Mayer, another one of


15 my operators, who was there, to the office of Mr. Darrow


16 and have them compared and that 1 would get a report from


17 Mr. Mayer that night late and 1 would send a report onthe


18 reen 1 wish ed them to look up by the chauffeur of an au to


19 rrobile that would be at their residence at 6 A.M. in the


20 morning--6 A.M. And they left. No, I--pardon me--l told


Mr. Cooney and Mr. Fitzpatrick that all names appear4d on


the liBt as given to them by the chauffeur in the morning


that were marked N.G., that they were to repair to the


neighborhood in which those people lived and, if possible,


get a telephone and telephone to the person whose names


their
appeared ther eon, and tell them that I . narne had


21
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1
I


drawn upon a jury list for the McNamara case and if they


2 didn't \;.sh to serve that they had better get away from ho rre


3 because it was necessary to have a personal service for


4


5


6


7


·8


9


10


11


12


them to appear in cour t •


MR. APPEL. 1 move to a tr ike out the s ta teTIen t of the wi tnes8


as to whEtt he informed Fi tzpa tr 10k and Cooney and wha t


ins tr uctions he gave them with respect to the telephoning


referred to by him to the proposed jurors, upon tre ground


that it is incompetent, irrelevant and imrr:aterial, no


foundation laid, haa nothing to do with the issues in the


case, and it is immaterial to any matter ot thing in this


case.


A I think it was in the


13 THE COURT. The motion to strike out isdenied.


14 MR • APPEL. We tak e an exception.


15 Q What particular part of the country did you send Mr.


16 Fi tzpa tr ick and Mr. Cooney?


17 vicini ty--


18 l'R • APPEL. The san:e objection as last.


19 THE COURT. Objection overruled.


20 MR. APPEl,. Exception.


".21 A If my memory serves me correctly, I sent them into the I


22 southwea terly por tion towards Mondta, Gardena, ar.d in the


23 vicini ty of Long Reach, and 1 am not certain about that but


24 I think I gave th ent one name at South Pasadena.


25 Q What was the purpose intended by you in giving those


26 directions--


I







it has nothing to do with the issues of thislaid;


1 MR. APPEl.. We object to that on the groun~ that it is in


2 competent, irrelevant and immaterial, hearoay--


3 MR. FORD. I didn't finish rrr:J question.


4 MR. APPEL. Well, then, finish your question.


5 Jm, FORD· 1 will ask counsel to give me a. li ttle time, Mr.


6 Franklin, wait a moment and give Mr. Appel time to object.


7 A 1 have wai ted. 1 have not answer ed.


MR. FORD. I wi 11 wi thdraw the ques tion and reframe it.


Q What object had you in notifying these men, these jurors,


to avoid jury service?


1~. APPEL. We object to that on the ground it is incompct


ent~ irrelevant and irnmateria1, hearsay; no foundation


We think that is immaterial.MR • ROGERS.


4 case, calls for an opinion of the witness, calls for his


conclusion, calls for his own individual intentions, and


no foundation laid in any way, does not tend to conre ct the


deferdartwith any of the matters about which he testified.


MR. FORD- He is testifying to his own intent, your Honor,


and certainly if he remembers his own intent that would be


a fact concerning which he is the very best person quali


fied to answer.


THE COURT. 1 think the objection that it calls for his


24 conclusion is well taken and it is sustained on that ground


25 MR. FORD. His own intent, your Honor'?


26 TEE COURT. It is a conclusion of the witness.







his mind at that time, a fact which will be a material


fact in this case.


It brings out a fact as to what was


these conspirators was.


MR. FREDERICKS.


HE COURT. 1 believe that is a conclusion the jury must


draw from all the things he did.


MR" FREDERICKS. Well, it is a conclusion, but a fadt also,


1 think, showing what this rnan's--what the intention of


Q BY.MR. FORD. Did you have any desir e in your mind as


to whether these men should serve or not, that is, the jurors


whom you had directed them to notify?


1 MR. APPEL. Wait a moment. We object to that on the same


1 ground stated in our last objection to the previous question


1 THE COURT. Objection is sustained.


if
16


j7
/i~.. \


:11
,


21


22


MR. FORD. What reports did you have upon these jurors


whom you had notified, Cooney and Fitzpatrick, to warn off


of jury service'?


MR. APFEL. We object to that upon the ground it is hearsay


irrelevant and immaterial and calling for an opinion and


conclua ion of the wi tness ; call ing for his cons truction


of reports; not the best evidence; outside of the issuea


in this case and not binding on the defendant.


23 MR • FREDERICKS. one of the very narrow rules of eVidence,


24 and yet one of the things which counsel has declared here


NOVl, it seems to me that the acts and t


in this case would be that this whole matter25 in a s ta tement
\


26 1\ aa a frameup.


I ,
!
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ideas of this man shoWing what he was doing, whom he waa


working for, whether--he has testified here that he was


to show whether thoaemer: so warned were favorable to the


generally accepted sense might mean something else.


'warning certain men whose names appeared on tria panel j


that is, that they were being warned by some telephone call


that their names did appear so they could get away and not


Now he is stating


Of course, that might mean--and in the


Now, it seems to nle th at it i B very rna ter ialbe served.


prosecution or favorable to the defense9


he ~ked them N.G.


\


13


14 1


15


16


17


18


19


20


21


22


23


24


25


26
I
I







3 till ROGER 3 : If your Honor please, I expect that they wi 11


,
thl THE COURT: That is a hieroglyphic term; why don't you have


2 him explain it?


,
4 cover it up, now, that I call- their attention to it, but


5 so far the witness has not seen fit to say that he did this


6 at fflr Darrow's direction. lie has not said, notvuthstanding


7 he has gone allover the conversation, that llr Darrow had


8 given him -- he has not said that ~r Darrow told him to do


9 anything of the kind. I expect he will say so now, doubt-


10 less, but it has not come up yet, and therefore the conver


11 sation is without foundation and is absolutely incompetent.


12 I will put my finger on the face of it all, it is co11ater-


wholly immaterial. Rere is a man acting in concert with


l1r Darrow, and IiII' Darrov; is res'oonsible for every act done


18 by this witness during the time that the conspiracy was in


13 a1


14 ~m FORD: If the Court please, whether Mr Darrow had told


him to do so or whether he had told him not to do so is


19 existence, ~ as long as those acts and declarations were


20 in furtherance of the conspiracy, and that is the law.


1m ROGERS: That never was the law in any civilized country


and never will be the law in any civilized country, and


counsel cannot SilOW me one syllable in an,y law that holds


or declares the acts of a man outside of his directions md


scope of his emplo;yment are material.


Just state,'· !~r Franklin' what the letters :IT G m, ,26 1iR FCR0:
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1 A.


2 Q


no good.


no go odfor whom?


3 l'lR APPEL: We ob ject to tha t, if your nonor please; that is


4 asking fo r an opinion of the vd tness, trying to add to some


5 written document; trying to interpolate something into a


6 iITi tten document. Your Honor ha.s allowed him to state what


7 those letters had without the document being here; without


8 our being able to cross-examine the witness about those


9 documents, and not appearing here, and no~ he says the


10 letters N G appeared there in those documents. Now he is


11


12


asking him what IT G means, and he says "no good". I suppose,
anybody me'.... that v>hen they say a fellov: is IT G they mean he


13 is no good. ITow he says, "no good for whom"? rle ob ~ect to


14 what was in his mind. It is one of those things that would


15 affect the defendant's mind, that must be given in evidence.


16 1.2 Fr..E:9ERICKS: Tha t cannot all be shown at once, your Honor


17 has to be shov.n a little at a time, and step by step.


18 THE CO'DR T: Overruled.


19 1,21.':.PPEL : Exception.


20 rm FORD: Answer the question, no~ood for whom?


21 .Ii Now, Mr Ford, you will have to make your question a


22 little plainer.


23 Q You· have answered that the letters IT G stood for no


24 good. 'tIe ask ;you for whom they were no good? A On that


25 ~articular paper? Q Yes. A I can't answer that question,


26 ~r Ford, for this reason; I did not nrepare that paper and







1 did not mark them. They were marked by one of my operators


2 and I can't tell you.


3 Q


4 .A


5 Q


Had you ever gone over these names with I,lr Darrow?


These particular names on this venire?


I mean with any of the names that appeared upon the


6 venire? A Yes sir, I had.


7 Q And gad you discussed whether or not they were IT G for


8 the prosecution or IJ G for the defense?


9 MR ROGERS: Ob ject to tha t as leading and suggesti~e;


10 incompetent, irrelevant and immaterial, and no foundation


11 laid.


12 THE COUP.T: Just a moment, gentlemen. 'Read that last


13 q.uestion.


14 (Last question and objection read by the reporter)


15 THE COURT: Overruled.


16 I.m ROGERS: Except ion.


17 A I don't remember any name that appearel on that particu-


-


18 lar venire except the names rather of George IT Lockwood and


19 A K Kruger, I think the initials are, and a man, I tJlink,


20 whose name was Ijans, something of the kind, who lived in


21 Lankershim. We had discussed previous to that time the


22 merits, you may say, of I.lr Lockwood and l'.':r Kruger.


23 r.~ FO?~: LOW, at these various -- in theso various discus-


24 sions, was it or was it not your custom to use the letters


25 l~ G to indicate the conclusions you had arrived a t in ref


26 erence to any particular juror? A That was usual, yes
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Q That was your custom? A Yes sir.


Q Now, under your custom, ~hen you used the letters TI G,


it meant no good for ~hich side did you moan they were no


good?







1 MR. APPEL.
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Wait a moment, we object to that on the same


11 A Unfavorable.


Jus t see if we can get a rul ing12 MR. APPEL. Jus t a moment.


13 in our favor.


14 MR. Ff:{,EDERICKS. All counsel has to do is to ask for it.


15 MR. FORD. Well, make the objection. 1 will ask the witness


16 ~o answer the question if you are not going to make your


17 obj ec tion •


18 THE COURT. Go ahead, Mr. Appel.


19 MR. APPEL. 1 am waiting for the district attorney to in-


20 atruct me or corr.mand me. 1 object to the question on the


21 ground it is incompetent, irrelevant and immaterial; calling


22 for hearsay eVidence) calling for the conclusions of the


23 .w i tness; calling fbr his opinion and no foundati on laid, and


24 because the question assumes a conclusion not testified to


25 by the witness and he is putting a construction upon the


2 I .. th61 ev~a.ence of the wi tness which is not warranted by e


!evidence, but it is the conclusion of
I







----------~


I


and we assign his conclusion in his question, that conc1u-\


sion, as misconduct and error.


MR • FORD. Now, if the Court please, 1 desire to be heard


in that matter jus t a moment. Whatever the wi tness may


have thought at the time the paper was shown to him, was


a conclusion on his part at that time. It was, however,


a conclusion upon which he acted, and a conclusion which he


1


2


3


4


5


6


7


8' carried out in directing men to do certain things 0 That


(


9 v' as a conclusion, we will admi t, but now whether or not such


22 A I did.


/
i


on Sunday the


furir:.g my converA


a Not a grea t way


j/


~
if anything,


A Everything that 1 did?


That is near Covina, this county?


At what place? A At his house at Wal nut s tation •


Who else Was present at that time?


THE COURT. Objection sustained.


MR • ~RD. Now, what did you do,


26th of November, 1911?


Q


a conclusion existed in the mind of the witness at that


time is a fact which we desire to introduce in evidence


fronl Covina.


Q Well, 1 will--did you see George N. Lockwood that day?


and the witness t tea tin,ony as to whether or not he had a


conclusion, and as to what that conclusion is, is a fact


concerning which we desire to have hjm;testify at this


time, and believe it admiesi ble--what that conclusion was


at that time.


23 . Q


24 Q


10


11


12


13


14


15


16


17 MR. ROGERS. May 1 suggest--


18


19


20


21


25


26
,
I
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tion wi th Mr. Lockwood?


Q During your conversation with ~r. Lockwood. A Not any


body.


Q Just state what was said and done between you and Mr.


Lockwood at that time and place.


MR. ROGERS. He has not given the time, if your Honor


please. He might say what time. of day it was, possibly.


MR. FORD. We have given the date.


MR • ROGERS. We c an all see that, we have been in cour t;


if your Honor pleases, too long to be fooled with that kind


of a thing. He ought to give the time of day. Ask tim I
wha t he did on that day and then he goes on and calls a tten~
tion to one particular thing. Let us have the time of day,


we are entitled to it •


1 have made my objection, no foundation laid..:..------------..-.,.,~


Jus t s ta te the time of day you saw him, as If
near as you can remember. •


The .question i a wi thdrawn, 1 urderetand.THE COUR T •


.MR. FREDERICKS. Ther e is nothing to it, if couns e1 \V i 11


make hie objection.


MR. ROGERS •


18 . for it.


191·~RD.


20


21


A 1 told Mr. Lockwood 1 wished to speak to


22 A About 11 ;30 A.M.


23 Q BY Am. FORD. Just state the conversation at that time


25 him. We walked to the rear of his house and entered the


~6 barn--the stable--l asked him if he had been served with


\ I\L-


24 and place.
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jury summons in the McNamara case and he told me no he


A At about 5:30 o'clock, I


He told me that he would think the matter overacqui ttal.


until the next afternoon at about 4 o'clock, when he would


COD,e to Loa Angeles and ring me up on the telephone am
tell me where we could meet. 1 requested that he come to


the office but he said that he didn, t wish to do that am


had not, and 1 told him I wished to have another talk with


rim in regard to acting as a juror. "Well," he said,


"Fert, that is a dangerous proposition", and asked me what


I could do. 1 told him that 1 could give him $500 in cash


and guarantee him that he would get $3,500 more at the


conclusion of the trial of J. B. McNamara, if he voted for


believe.


Q Abpu t what time of day?


Q Where were you at that time?_ A At ny office.


it was left in that way. 1 gave him my telephone numbers


and left and 1 told him at that time 1 was ready at that tirre


to give him $200 in cash if he wished to accept it.


Q That was the uubstance of the conversation you had at


that time? A As 1 remember it; yes, sir •


Q Did you receive a telephone message next day from him?


A 1 did.


i.1i


1
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6 asked him what he wished to do. TIe then asked me if I


7 could como out to his house that night. I thought the


8 matter over for a moment and told him I could. I asked him


9 what time he wished. me to come -- no, I told him I would be


10 thore about 8: 30 0' clock, and he requested that I come out


11 about nine, that his wife was ill, and would at that time


12 be asleep, and Vie wOllld not disturll her. I told him I would


~e have a right t


.:l Yes sir.


(Interrupting) -- If your Hor.or please, I object


or a man I supposed was Nr LoCkwood -- it sounded


4 ~ Col


Just state what the conversation was over the telephone


Yes.


TIid you ever mention him at any time in any conversa-


Returning to your converi3ation of Sunday, November 26,


Q


to the use of the word "tip" b~1 counsel


tions with r.lr Lockwood?


()


'"


Q


be there as near that time as possible.


!.m FORD:


1911 -- withdraw that question for a moment -- do you know


Captain TIhite? A Captain C E White?


1m ?OG~S: I submit again, if your Honor please, we are \


entitled to have this wi tness relate the con versation ",i tho." I
suggestion, without intination, ....i thout telling him in which \


conversation any particular thing belongs. Eere comes


cOunsel aga in wi th the tip tha t the conversution --


1 Q


3 said


20 I
21


22


23


24


25


26


2 with fur Lockwood at that time and place? A Mr LockViood


4 like his voice -- he said, TfBert, it vms impossible for me


5 to come in to -day, I had to irrigate my alfalfa", and I


13


14


15


16


17


18


19
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3 simply directing him to the certain occasion, XIiH asking


if he ever had any conversation concerning that man, and.


I "ill follo~ it up and ask him ~hen and where and what the
/


4


5


1 ask this 'wi thes3' attention to a parti cular matter, e.nd I


2 defy counselor anybody else to say this is a tip. It was


9 deliberately made, and I will show it to him.


I say again, it was a suggestion and a tip,8


6 aonversation was. This witness has had a great many conver


7 sations with various pepple.


10 TITE COD"'2T: ~,~r Ford -- 17o\~', lir "'ogers, the Court I>"ill hear


11


12


13


14


you and I want to say to you gentlemen, we will proceed


orderly; it is absolutely necessary, \';hon counsel has the


floor, of either side, he has a right tone heard, and if he


says anything that is improper the COLu't will act upon it,


15 but the Court must act as ~le sole judge as to whether or


16 not counsel's language is proper to be used in Court.


17


18


13 ~OGEES:


matter --


I "..-ant to cell your Honor's attention to this


19 IlR FR~D~~ICKS: There is no objection being made.


Coul1Del v;illing to say '.'That was the conversation of the


ing now to the conversation of the 26th"? ~7hy i..-as not


The gues-I call your attention to this matter:


~nmt was tho necessity for impressing that statement"return-


I.ill. ·TIO GERS :20


21


22


23


24


25


26
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let us have it (all, let us hear what Vias said on the 26th".\
,I
IHe went over .the conversation of the 26th, the witness said I


3 nothing about Captain White, and no";; he comes back and says


4


5


"Returning for a moment to the conve~sation of the 26th", !
then he withdraws that question for the moment, and then he \


6 says "Do you kno','; Captain C E \7}1i te?" 1 say again that it


7 Vias a deliberate tip to tell him of the conversation of the


8 26th; it coula not have been for any other purpose or objec ,


9 and it was not included in the question; it was leading and


10 suggestive, and it ought not to be necessary; this is the


11 kind of a wItness, i:f your Honor pleases, 'who ollght to be


12 asked to relate the conversation and to that we have not


13 objected. Let him relate the conversations as they oc-


14 curred, let counsel say" on the 26th, (licL you he vo a con-


15 vers::ltion" as he has been, v;ithout our objection at-all.


16 But now, when he needs something that vms not pnt into the


17 conversation o:f the 26th, he says to the witness: "?eturn-


18 ing now for a moment to the cony ersat ion of the 26thll
, then


19 he says "1 will withdraw it for a moment", and branches off


20 onto something else, and says "Nas Captain ~hite's name


21


22


23


24


25,


26


ever mentioned, or do you kno ...... him?lI
\







\


I
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I
(
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1 say, it is unfair, if


1 can show you dozens of cases where that


to need som ething and put it in.


of eVidence.
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1 have been in court too long, if your Honor please, ~I
not to Bee that; every man in this cour troom can Bee it. )


the witness can see it, and that is not fair with this kind


of a wi tness--w i th the statement in front of them that


they have had ~~. Franklin make and swear to, which they


have never seen fit to furnish us a copy of, they tak e


advantage of the situation and before them they have his


statement signed and sworn to by him, by which they are
•proceeding, and now, if your Honor pleases, we are entitled


to the enforcement of at least the ordinary rules of examina


tion and evidence. As the courts very frequently say, )
I


comes in, and if your Honor pI eas e, 1 su bmi t when they


ask for conversations all they ought to do is to ask this


witness, who seems to be willing enough, what was said at


a certain time, what conversation did you have, was that


all of it, can you remember any more, is there anything


else you can tell us, and then not go back when they seem


sometimes the only protection a defendant has against a


witness of this kind is the strict enforcement of the rules


your Honor please, and 1 protest against it.
23 . MR. FREDERI OKS. Now, may it pI ease the Cour t, we bow wi th


24 . reve:'ence to counsel's knowledge of the law and to his great


p 1
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4
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long years of experience in court, and concede all that.


We alao claim that he has no right to make such a speech a


L
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26







----~~~~---------------------,


496


There is a way of examining witnesses1 he has made now.


2 that has been in existence since courts were. That is to


3 ask questions, and those on the other side who do not


4 approve of those questions have the right to object to


5 them and thenthe dourt rules on the objection. Now, there


6 is no objection filed, there is no objection asked, there


7 is nothirg that the Cour t can rule on, and yet counsel takes;
\"


8 advantage of the si tuation to make a long speech. Now,


9 that may be intended for the Court--


10 THE COURT. (lnterrupting-) 1 ure erstand counsel objected


Here is a witness on the stand who is20 th at id ea in rrind.


21 narrati~g conversaticns that occurred almost over half a


22 year ago, he has been narrating, as the Court will notice,


23 many such conversations. 1t is true tha t this wi tncs8 t


24 tee timony shows that he i 6 an accompl ice and that hie


25 testirrony should be viewed in a manner tte statute says,


26 it shouard be scrutinized very carefUlly, and all that, but


I
I


11 on the ground the question was leading and suggestive.


12 MR. FREDERICKS. (Continuing) --no, 1 do not think there is
J


13 any objection made at all. 1 listened carefully and there!


14 has been no objection made. Now, so far as--if counsel


15 Wishes to discuss the mar its of t'ne thing, if he is dia-


16 cussing it, we will discuss it--


17 THE COURT. (Interrupting) 1 am assumirg that the objection


18 as stated is before the Court.


19 MR. FREDERICKS. (Continuing) --very well, 1 will reply witt
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1 t~at does not mean that we shall not try to show this


2 jury in every honor able and proper way that we can, just


I


3 what the truth was, and if the witness is asked to tell


4 what happened at a certain conversation last October, and


5 has gone over that conversation but has forgotten to tell


6 some particular poi.nt) are we barred fromknowing and remem


7 bering or thinking what we do, what that particular point


Are we barred now from asking that Witness suchis?


order that it may be brought ou t to the jury and put in


tes timony?


qtestions as will call his attention to that point in
8


9


10 I
I


11'


12


13


14


15


16


17


18


19


20


21


22


23
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Or must we drive on and forget it, leave it out, and thorebYI


deceive the jury, deceive the jury against our own interests
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2


3 perhaps? I t is the pUTrlO se of an examination to let the


4 jury know just what happened. No~, that is all we are aim


5 ing to do, we want the jury to know just what this witness


6 testifies happened there, and we only want to do those thing.


7 that will show that to the jury, and it cannot be said we mu


8 stop a witness when he has said what occurred and narrated


9 it, and we feel morally Sllre in our ovm mind he has for- .


10 gotten something. Would it be proper for us to stop then,


11 ViO~11d it be proper fOT the Court to J)ermi t us to stop then?


12 Certainly not. ~e must go as far as possible. Of course,


LeI


13 we cannot suggest answers to the witness, and ~e do not


14 intend to, but to say the difference between a question


15 that is leading and one that is not leading is a relative


16 matter, a relative difference, and the vice of a leading


17 question is putting the answer in the witness' mouth, but,


18 directing his attention to some particular thing which he


19 may have inadvertently left out, certainly has no vice to


20 it; if it has, then we mnst pass on and deceive this jury


21 and go on, knowing that v,s have done it. now, \,,;e cannot


22 do that. I think there are ti.... O sides to these things, and


23 we only ~ant to go as far as hill be fair to bring out the


24 entire matter, and then let this jury weigh the witness'


25 testimony with the scales provided for it •


.th 26 :.:R. FORD: Ho"., , if the Court please, I y;an t to make







1 Iment. I examined this witness v;l th referenee to a conve:~9 f
j


J


2 sation that occurred on Sunday, Hovember 26th. I then went


over to a telephone conversation on Monday, the 27th.


Then it was suggested to me by Captain Fredericks that the


conversation in relation to rtr 7lhi te had not been brought


out. I immediately turned to ask the witness if he had


testified to all the conversation that occurred on Sunday,


but I didn't finish the question for this reason: this is
is


known to me, and is known to your Honor, and~kno~n to


everybody who tries cases in courts, that the witness had


already testified, as he thought, fUlly to all the conver


sation that occurred the preceding day. If I had asked him


I
I


that question, not knowing Yihat was in my mind, he viould


prObably have come to the concl usion that he had testified


in full, and wo uld have so answered. It would have been


absolutely necessary for me to attract his attention to


the particular portion of the conversation that I wanted


bro ught out. I did not sa;)1 "~id you on such and such a


time and place do such and such a thing in reference to


such and such a man?" I asked him if he knell Captaf n 7lhi te,


and if he had had any convers2.tion, not the aay before or


any other day, but I asked him two Questions": "Do you know


Captain 1Jhi te?" And he saya, "You mean Captain C E 17hi te'i'r


Said he did know him. I then asked him if


he had an;y- conversation at any ti me ...,.i th !.~r Lockwood.


a right to attract hin attention in that matter. ~hat
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I 1 not a tip and I ask the protection of thi s Court,and I v;ant


2 to. knoVi whether I am going to get it, from insinuations


3 such as made by counsel, insinuating that I have deliberate


4 ly tried to put something in the mouth of that witness.


5 I don't think it is a fair construction on my language.


6 I want to knovl' whether the Court is going to protect rne


7 agaInst it?


8 THE COUTIT: I think your point is entirely without merit;


9 the di stinction between what co unsel on the other side'


10 designates a "tip", and what you designate as a suggestion,
so


11 is ofAlittle consequence to my mind, except perhaps the


12 form, the phraseology, that amounts to pretty much the


13 same thing in its last analysis, and I see no occasion
the


14 for feeling advanced on that subject.


15 till. FORD: I think the \lord "tip" as used by counsel is a


16 slang term. He can stop anywhere short of pr~fanity.


17 ?erhaps he will swear at me next time and your Honor will


18 come to the conclusion --


19


20


21


22


23


24


25


26







~
1 THE COURT. 1 do not un dere tand the word tip
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as being


26 rules- are that you cannot suggest to a witness, butther


25 the rule ahall be abided by, if so it may be.


2 offens i ve in any way shape or form and cannot cone true it


3 as such. Perhaps not as convenient a term as "suggest";


4 in its 1 as t analys is' 1 t seems the s arne thing. I under


5 stand the Engl ish language. Le t' s not was te any time


6 on these matters.


7 MR. ROGERS. 1 do not object to his asking if he had a


8 conversation on tte 26th and in that way getting before


9 the jury the truth of this thing, which we desire as much


10 as they, and which we will spend some time in endeavoring


11 to reach in the interest of the truth of this testimony,


12 which we desire to have before them, for God knows we,


13 as much as they, des ire to have this witness' tea timony,


14 which we do not concede to be the truth, and we have the


15 r igh t to measur e this tes timony •


16 MR. FREDERICKS. Now, counsel is rraking an argument on this,,


17 Witness' testimony and are we to ait here and listen to it, \


18 whether this witness is tell ing the truth.


19 :MR • ROGERS. We have aright to contes t that tes tirr.ony by


20 the rules which centuries have sent down to UB; we contend


21 that his tea timony is not true and we have aright to tea t


22 it by each of the combined rulea tnat"the ages have brought
~


23. to ua, and the law has laid it down; th e law 1js


24 Common sense, and therefore we have the right to say that







14 was a sUbterfuge and a suggestion. There can be no other


6 say if he is going to avoid such ar gumenta, as he has had,


7 he should say, as 1 believe 1 would say,if 1 had sat where


8 he is, "Do you ren;ember of saying--of men tioning Captan


16 fact telling the truth, let'a trust him to tell it without


17 being bolstered and wi thout being suggested to, and 1


18 appeal to your Honor that if your Honor wi 11 go t~rough the


19 dec is ions as we have gone, and if your Honor desir es to


20 see them you shall see them, that an accomplice's testimony


21 must be given in accordance With the strictest rules of
\


I,


At whatWhen was tha t done?


'If this wi tness is as a matter of


This is not one of those" cases. Counael should


Why, 1 tell your Honor--I withdraw nothing_ It


are times when counsel may be permitted to suggest and


lead, in the discretion of the Court, that is where it


to the Court as a matter wherein he should exercise his'


leniency, and to a certain extent overlook the strict


conversation and let him tell and not give it to him as


counsel did. Now, turning to the conversation of the 26th


1 withdraw that questionT-did you ever talk about Captain


5 rules.


9 Whi te to Mr. Lockwood1 Yes.


1


2


3


4


10


11 1


12


13 Whi te?


15 cons tr 00 tion to it.


-!ffi. FBEDERICXS. Isn,t that an argument to the jury?26


22 testimony, and it is to be viewed with distrust, and no dis


23 cretion on the part of the Court should be allowed to permi t


24 1eading and sugges tive ques tions and it mus t be corrobor a ted


25 by evidence which by itself--
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1 MR • ROGERS. And in order that that may be done, in order


2 that the corroboration may be relating to the exact matter,


3 the exac t tes timony mU8t be giv.m Without sugges tion • Now,


4


5


6


7


8


9


10


11


12


in this matter, 1 don't krow whether thia·is a proper place


to bring it,up, but 1 spent a great deal of time, according


to the record, protesting to this conduct on Thuxsday--l


mean on Wednesday. I spent a great deal of time protesting
shows


against it and the record/your Honor said over and over


again that this witness should not be led, and there should


not be suggestion to him, and 1 renew my protest at this


time and 1 incrrporate it inthe record as an exception to th


district attorney--


13 MR. FORD. Your Honor seems to be under the impression


ask--l asked th~t question to bring out a certain thing


14


15


that the question asked by me was suggestive. 1 now ,


"
16 that 1 attracted the mind of the witness to address a


17 certain matter With referenoe as to the manner which he


18 should tes tify on tha t rnatter •


19 Buggestion by the question.


20


21


22


23


24


25


There was absolutely no


26
1


I
!,
!
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tn The q~estion is absolutely not leading in that sonse or


2 form. The question before this Court is: llnid you ever


3 mention the name of Captain White to Mr Lockwood in any


4 conversationll • That is the question, if you will have it


5 read.


6 I,m. APPEL: May I offer a suggestion? I think that the


7 criticism of I.'::r Pogers only referred to the language used


8 in the question. Counsel seems to take it Mr Pogers


9 referred to some purpose of counsel. We are only saying'


10 that the construction which the question -- the various


11 questions propounded in reference to that SUbject was in


12 effect a suggestion to the Iti tness something that he should l
13 testify. IToVi there is nothing in that -- no\";,,, the Viord


14 lltipll is not necessarily insulting at all. It is used very


15 commonly. It is a short word and many people don't knovY


16 anything abqut the use of the word "suggestion lT and they


17 use "tip l1 and all that, and in referonce to Captain Frec1er


18 icks objecting to our sayinG that --


19 r,TE FOED: I f the Court please, I 0"0 j ect to any further argu


20 ment on the subject except the objection before the Court,


21 instead of dis.cussing :Er Rogers, or Cap tain Fredericks, or


26 Frederi cks takes 0 ffense becallse ~.'Ir 'Rogers


22 any1)ody else.


23 :2 .~PEL: ITe have rights ourselves, and I insist --


24 THE CODJ.T: l'roceed, ~·:-r Al,pel, and present your objection.


I am trying to make peace here. nOVi CaptainI.2 AP?EL:
25







1 about --
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2 I.m I?TIED=:TIICI:S: Oh no, I haven't taken offense at anything.


3 !.:R ArPEL: Mr "Rogers so. id in 10.7; it is deemed --


4 1.8. l!'O~D: If the Court please, I wish they would not usc


5 that as a handle in or;ler to repeat the argument made upon


6 the question of fact and credibility of the witnes~ to this


7 jury, and I charge tllUt it is an attempt on the part of both


8 of them to tip the jury off to the argument that they are


9 going to make later on, and the thing before this Court at


10 the present time is an objection to the querrtion, and I ask


11 that your Honor direct the gemblemen to confine their re-


12 marks to the ob jection of the question of law before the
,


13 Court. If this argument is continued longer I ask that the j


14


15


16


17


jury be excused in order that the evident object of their


remarks may not be accomrlished at the present time.


l.:n APPEL: They seem to be afraid. anything we say v;ill


affect this jury.


t
i


\
j


18 I.ill FOP-I): Out of sympathy for t.he jury J ask that they be


19 excused.


20 !.:R ),J?PIUJ: I have the greatest sympathy for you. 'Yon don't


21 seem to understand v;hat I am tryins to get at. I am simrly


22 stating Mr Rogers waS speaking from a logal standpoint in


23 reference to the testimony of an accomplice. That being his


24 statement, that IlIhe moanins in 1m\', that the reason 7."hy


25 testimony of an accomplice requires to be corroborated by


26 credible inJepenclent evidence because it is deemed. to be
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1 shady; to bev!e~e~ 0ith distrust, but thero is no harm in


2 suying that vilJich the In... says it~3clf, and the 1 a";; says that


3 ~ronr Eonor is bo UTIlI to tell the jury that, and then the jury


4 ...:ill get it from your Honor. ITo'w, what dif=:'crcnce cloes it


5 L1ake if you tako a dose of salts in coffee or take it in


6 pure v,'uter; you have it both ways.


7 ER I·'Tm1iE?IC7S: Just one .."yord in closing, and it will take


8 lne just a moment -- the point is only this: We are ready


far.


complice, why thrash it out today. tomorrow and the next


It isThis witness is going on to tell a story.


things until the right time comes. Counsel wants to read


jury when the time comes. but we arc bonnel by the rules of


to meet counsel on the argument of this mise before tho'


law.


evident it is their intention to remind th:e jury, to call <'


I
to the jury over and over again, to eet tho jury scared 01


I
i


this man's testimony, to think they have got to look at iit


day and. the next day.


it to the jury again. ITow, the jur;r knOiYS tllis is an ac-


THE CDU!':T: Gentlemen, I think the argument has gone too


i


hOW tha t is the reason why ',';e don't v;ant to go in to these \


1m JJ:PZL: Your llonor, we take ror exception to ar,ything
our


said by both of these prosecutors concerning"purposes here


and assigning too us improper methods because it is


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


--







1 miscond.uct and. although it has: little effect on me,


2 coming from the source it does


I
I
I
I


\
\
\


\
I
I


!25


26


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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ouu


THE COURT. ~u. Appel, you have no right to use that languag


2 MR. APPEl.. We protes t to being scolded. by the district


3 attorney or any.one else. Now, cases have been reversed


4


5


6


7


for that, and i protest, your Honor, to this man standing


up here and telling your Honor in the presence of this jury


tha t we ar e trying to intimidate this jury or we ar e ty ing


to put upon them any false ideas. No such thing. We are


8 trying to present this case on our side as we deem just and


9 fair, and according to the little intelligence and the


10 1 i tt1e though t that we have, and we donI t ask for any ass is- \


11 tance on the other s ide as to legal knowJ.edge or as to any-


12 thing else, and 1 object, your Honor. ~.I~ this man glOlt


13 up before this jury and state anything of that kind it


15 Went into this discussion good naturedly and tried to make


16 peace and tried to show of how little moment the whole


17 thing was and Mr. Fredericks wants to get a lot of praise


18 here--


I


I


It is misconduct on treir part, and 1


MR. APPEL.
19 THE COURT. Dontt get personal. /1 will state just exactly


20 what 1 feel and what 1 mean, and 1 mean no disrespect in


21 any way, shape or manner to your Honor.


22 THE COURT. Your personal remarks, however,in regard to the


23 dBtrict attorney or anyone e1ae--


24 MR. APPEL. How about his personal remarks?


25 THE COtlR T • 1 heard none.


26 MR. APPEL. Your Honor allowed them to tell this jury


14 would be error.







MR _ FORD. Your Honor, may 1 have the question read?


THE COURT. oentlene n, 1 agree With Mr. Appel's last state


ment that this whole matter is too trivial to occupy the


large amount of time it has. The objection is that the.


\
That


The couns el insis ts,


1 don,t see any--


5~91/
your Honor- that we were trying here to influence ;


MR. ROGERS. It has been sustained.


to tell


MR. APPEL. pave 1 no right to protest, your Honor?


is alII want to do.


this jury and intimidate them about the testimony of this


witness. How about that? IS thattfair1


THE COURT. No, sir, it is not.


question is leading and suggestive.


1m .FroRD. 1 think your: Honor has forgotten the question.


Mr. Rogers hins e1 f conceded that the ques tion was proper in


its form. What he objected to was the questions that had


been preceding it and wi thdrawn. 1 leave that to Mr.


Rogers hino elf _


THE COURT· That is not my understanding of the situation at


all. The objection has been sustained. You can have it


read if you want it. The Court will take a recess at


as they have aright to insist, the examination of this


Witness shall be by the strict enforcement of the rules of


~idence. 1 think that the question from which it is pro


pounded, the manner in which it is presented io sUbject


to that exception, and that the objection is well taken


and it is sustained.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


L
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1 time of five minutes.


2 (Recess for 5 minutes.)


3 (After recess, deferrlant in court with counsel. Jury all


4 present.)


5 JAR • FORD. Now, to save argument, if the Court pleade, 1


6 want to state in advance that after all thio discussion the


7 witness' attention has probably been called to something


8 that indio ates that the entire conversation was not testifie


9 to and 1 will, tr.erefore, ask him if there are any other·


10 matters concerning the conversation of Sunday the 26th with


11 Mr. Lock\'md that you have not testified to, Mr. Franklin?


12 A Yes.


13 Q Just tell the jury what it is. A The question arose


14 as to how Mr. Loch'1vood could be assured of receiving his mone


15 in case he voted for acquittal. 1 told Mr. Lockwood that he


16 could rest assured of:~receiving the money, but that 1 was


17 willing to make any arrangemen~s that sui ted Mr. Lockwood


18 to guarantee the payment of that money. 1 suggested to him


19 that Captain White, Captain C E ~te, be asked to take the


20 money .and pay it to Mr. Lac kw ood upon my order. He 0 b j ec ted


21 pardon me--he said that he didn~1twish to have anything to


22 do Vi i th Captain Whi to and sugges ted--not at that conversa-


23 tion, no. 1 told him 1 would see him the next afternoon


24 as 1 hage test:ir£ied to heretofore, and it would be made


25 satisfactory to him, 1 thought.


26 Q Now, corning to the telephone conversation, have you


told us all that was said over the telephone on Monday


L _







"Yea. "
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127th, about half past five in the afternoon, between you


and Mr. J.,o ckw 000. ? A No, air.


Q Tell the jury what else occurred, at ~that time. A 1


said, "Shall 1 bring the Big Fellow with me?", he said,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


i6


17


18


19


20


21


22


23


24


25


26


'-----
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etel


2


3


Q How, did you have an:l conversation with 1.1r Darrow


after your visit to !i~r Lockwood on Sunday, and before


your telephone conversation on Monday? A Yes sir.


4 Q And at wlmt time and at what place? A My first con-


5


6


7


8


9


10


11


12


13


14


15


16


17


versation with Mr Darrow in regard to my conversation with


~.Ir Lockwood on Sunday, Hovember 26th, was abo u! 9 0' clock


in the morning of Monday, Noverr~er 27th, in his office in


the Higgins Building, ~:1r Darrow and myself being present. '


Q What was the conversation? A I repeated to l:r Dar-


ro ..." the gist of the talk I had had with I&r Lockwood,-- the


exact language I used. at that time I am unable to state, but
yr;ould


I informed him that Mr LookViood arrive in Los Angeles the,..


next afternoon and. v;ould 0£'11 me at my office at about 4:30,


4 or 4:30 O'Clock T.M., and that I had agreed with !~r Lock-


wood that if Vie could come to an understanding in regard to


the security of the balance of tbB money to he paid, other


than the ~irst $500, that I thought ~r Lockwood wo~ld act


18 as a juror and folloVi my request as to the manner as to the


19 way he Viould vote for or against acquittal. I told him


that I requested him, rather, that during the forenoon


that he g'et for me the sum of ~::4,OOO, that I v;ould see him


during the noon hour and soon after adjournment of court,


I think, anJ at that time I wished him to turn over the


$4,000 to me that I could make the negotiations with ~r


LockWOOd, if possible, when he rang me up in the afternoon.


tIr Darrow's ansv;er was: ITI v·;ill try to get the money, if


20


21


22


23


24


25


26
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1 I ~~~_~_t~~e.1f I said that if we wished to continue negotia


2 tions it would be necessary to have the money at the noon


3 hour, that I had made arrangements to meet Mr Lockwood


4 before he would return to his office in the afternoon. That


5 is all of the conversation that I had at that time that I


6 remember at this time.


7 Q How, did you meet him again at any time before your


8 telephone conversation? A I did.


9 Q And at what time and place, and Vlllo was present?


10 .A I met 1fr Darro\\' some time between 12 and 2 in his


11 office in the Higgins BUilding.


12 Q That was on the Monday following your conversation with


13 t:r Lockwood?


14 I.:onclay.


That was on the 27th day of Nove~ber, on


15 Q Vihat was said and done between you and !.'Ir DarroVi at


16 that time, on Monday noon?


17 l1E POGERS: The time and place.


18 Q Monday noon, at his office, in the Higgins Building,


19 he stated it Between- pardon me ... - I asked 1;:r Darro ......


20 if he had brought the money -- that I had -- the money with


.21 him, that -- I might not attempt to repeat the exact lan-


22 guage -- that I might conclude any negotiations that I might


23 have with I~r Lockwood that afternoon wIlen he called. 1.lr


24 DarroVi told me that he didn't have the mone~ I have for-


gotten his reason for not haVing it, but at least he told25 ,


26 me lie didn't have the r.loney. and then I repeated again the.







1


--- --------------~


request that he get it for me that afternoon, if possible,


2 and that I would see him some time after 5 o'clock that


3 evening. That is the substance of the conversation as I


4 remember it at this time.


5 Q Then you didn't see him again after that noon conver-


6 sation until you had the telephone conversation with Mr


7 Lockwood? A Ho sir, I did not.


8 Q After you had your conversation with Er Lockwood on


9 Monday afternoon, did you again see Mr Darrow before you


10 went out to Mr Lockwood's house? A I did.


11 Q


12 A


At ~11at time and place, and who was present?


At about 5:30 o'clock in the office of Mr Darrow in


13 the Higgins Building in this ci ty.


14 Q


15 A


Vfilat was said and done at that time and place?


I asked Mr Darrow --


16 rm ROGERS: Anybody present?


17 Q By fur Ford: Anybody else present? A Mr Darrow and


18 myself being present.


19 Q


20


21


22


23


24


25


26


Anyone else present?







1


2


3


4


5


6


7


8


9


10


---~
A Not to my knowledge. 1 then told Mr. Darrow that 1 had


teceived a telephone caJ.l from Mr. Lockwood, requesting me


to call at his residence that night to--that night--l then


asked him if he had gotten the money and he informed me


that he had not, but if the safety deposit department of


the bank, the name of which 1 have forgotten--waa open,
he


that the money could be procured, and/then took down the


telephone and :!>phoned some place that 1 don't know anything


about, and when he hung up the 'phone he told me that the


safety deposi t department of the bank was closed and he


11 was unable to get the money that night. 1 then requested


12 and asked if he could have the money for me in the mor ning.


13 He said, "Yes", that he would guarantee--no, pardon me, he


14 didn't use that expresaion--he then informed me that he


15 would have the money at his office in the Higgins Building


16 th~ next morning some time before 9 o'clock. That is about ,


Q What next did you do that evening after talking with lli.


DarroVl, on llonday evening, November 27th? A 1 went back


all of the conversation we had at that time ~remomber of-


well, possibly--he asked me who was going to drive me out.
I


1 told him intended to use the same machine that 1 had
~


always used. That is about all that 1 remember o~_~__ ...:.--._.""


Q What machine had you always used up to that time, in


visi ting Mr. Lockwood? A 1 t was the s arne machine that Mr.


McKelvey had owned, it was at that time owned by Mh


Hoffman.


I
I
i
L


17


18


19


20


21


22


23


24


25


26







to my of:ice, 1 called up the station where Mr. Hoffman-


that Mr. Hoffman used for his calls for his machine, and


requested him to come to the office With the machine and


w ai t ther e un til 1 arrived. 1 then left and had my dinner


at the restaurant immediately above the Chamber of Commerce


BUilding. 1 went back to the office and got in the machine


at about 6:30 o'clock, requested the driver to drive me


to eas t Los Angel es, which he did.


Q What place in East Los Angeles? A 1 went to the resi


dence of Captain C. E. White, 1 think, on Avenue 24, butl


am not sure.


Q Had you ever tal ked wi th Cct> tain C. E. Whi te prior to


that time in reference to this matter? A 1 had.


Q When and where was the fitsit time you had talked to Cap-


tain White about this matter? A Monday, the 27th day of


november, 1911.


Q A~t what time of day? A 1 think in the forenoon, about


11 0 'clock.


Q And at what place? A At his place of bus iness on nor th


Broadway in this ci ty •


Q Do you know the number of his place of business on north


BroadWay? A 1 do not. It is near the corner of Avenue 24


and North Broadway, known at that time as Downey Avenue, 1


believe.


Q Just state who was present and what was said and done


at that time between you and C~ain White. A


bib r
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the store and met a gentleman whose name 1 don't know, and '


2 asked him if Captain White was there. He told me yes, he


3 was in the back roQm. About that time Captain White made


4 his appearance from the rear of the store. 1 sai d, "How


5 do you do, Captain?" And he says, "Hello) Bert") or some


6 thing to that effect. 1 says, "Captain, 1 would like to


7 talk to you for a moment or two privately." He saya, "All


8 right, come in the back room." We repaired to the back roo


9 and as we sat down the same gentleman that was in the fr'ont


10 of the store came in to Where we were and Captain White


11' introduced me to him, but his name 1 have forgotten--and


12 informed me it was his par tner in the jewelry business.


13 That gentleman asked Cl;p tain White a few questions in regar


14 to matters of business and left and went towards the front


15 of the store. 1 then informed Captain White that 1 was


16 working for the defense in the McNamara case and that 1


17 wished to talk with him in regard to a matter of the utmost


18 importance andof the utmost secrecy. He assured me that 1


L


19 could do so and said anything 1 repeated to him he would


20 keep inviolate •


. 21 MR. ROGERS. He would do what, please, Mre Reporter?


22 ()Las t s tatemen tread. )


23 A Keep inviolate. 1 then told him that 1 had opened nego-


24 tiations with George N. Lockwood) working to\vards the end


25 to have him act as a juryman, one of the jurors in the


26 McUamara case, and that in furtherance
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believe that George Lockwood is this kind of a man, that


if he gives me his word that he will do a certain thing


that he will do that thing, and Captain said, "If you are


satisfied, Why, other people should be."


Mr. Lock'Wood that 1 would give to him theswm of $4,000,


$500 of which was to be paid in ca~h and the $3,000--


$3,500 was to be held in trust by a mututal friend, and __--,"-
. ----------


that 1 had suggested him. He says, "~ God, Franklin,


1 wouldn1 t true t GeDrge Lockwood as far as 1 could


1


2


3


4


5


6


7


8


9


10


11


throw a bull by the tail." Well, 1 said, Captain, 1


12


13
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ete 1 II then a~~ed him if


2 three thousand fi ve


he Twould be the custodian of that


hundred dollars. He said he didn't
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3 know whether he had better take that up or not, and asl:ed


4 me what ,"as in it for him. I told him if he Twou.ld be cus-


5 todian of that money and pay .. i t to Mr Lockwood upon my order


6 that I would pay him the sum of $100 for his trouble. And


7 he then asked me when these transactions were to take place,


S and I told him I had an engagement to see Mr Loc}~;ood in


9 the afternoon and that I probably, unless he objected, would


10 bring Captain Lockwood to his house that evening at about


11 6:30 O'Clock. He said that would be all right. That is the


12 substance of the conversation as 1 recall i t at thi s time.


13 fuR FORE: I do not want to start any argument, the matter is


14 not of very much importance, but if counsel do not object to
15 I ammy suggesting to him,~going to suggest the name of that


16 pertner. Is that all right?


17 MR ROGERS: 1O:es.


18 Q By Mr Ford: The name of that partner, was it Mr A H


19 New, was i~ not~ Mr Franklin, or do you recall it?


20 A The name is familiar to me, but I do not know whether


21 in that connection or not; I don't remember. I wouldj ,


22 know him if I saw him.


23 QR FORD: No harm done.


24 1JR ROG~S: Toot is such a n~_~; pro ceeding t too.


25 Q By llr Ford: Now, that conversation occurred, I believe


26 you stated, in the morning before you had th3 telephone c
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1 versation?< A ,At about 11 a.m. on the 27th day of Uovember,


2 1911.


3 Q How, did you at any ti.me report that ma. tter to r.Tr Dar-


4 row, about Captain 'Nhi te acting as custodian? h Yes sir,


5 f did.


6 Q. YThen and where was the first time you discussed that


7 matter with Mr Darrow? A I think at his office, between


8 12 and 2 0' cloclt, of Hovember 27, 1911.


9 Q At trill. t time, what was said beh\'een you and Mr Dar-o


10 row in reference to that sub ject? A I told fur Darrow at


11 that time that I had seen Mr flliite, that he was a man in


12 whom I had the utmost confidence, and that it might become


13 necessary to use him for a stake holder, or words to that


14 effect I don't think I used the wo rd n stakeholder ll
•


15 I have ~c5rgotten just the language.


"16 <Y.


17 A


What reply, if any, did Mr Darror. make to that?


He asked me if I thought Cap was all right, again the


18 second time, and I said "Yes", I thought he was.


Q
19 You told Captain White, I understood you to testify,


20 tha.t yOll Via uld bri ng h1r Lockwood to his house, Uhi te' s


21 house, that evening after Lockv;ood telephoned; is that


22 correct? A I testified 1. told l·/lr White that I would,


23 \':i th hi s permi ssion, bring If..r Lockwood to his house that


night at about 6:30 o'clock.24


25 Q Was it or was it not your antention to pay the money


26 to Lockwood at White's house that night? A Yes sir.







1 r::-::;;~. returning


2 at White's house in
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again to the evening that you arrived


the machine, did you rID et l'ilr Whit e


this time, was in the parlor of their residence when I went


Did you have a conversation with him~


His wife, as 1 recall it atWho else was present?


Yes sir.A


Yes sir.A


A


" • 'i'tho. t time, !'nonday even:l ng'there at3


4


5


6
in, and after speaking to me a moment she left, I don't


7


8
know where she went.


Q No one else was present at any time except the ~hites
9


10


11


12


during the beginning, as you testified?


1m ROGERS: Possibly you are going to lead.


1m FORD: Possibly. that is my habit; I wanted to save time.


Vii thdraw the question.
13


14
Q Was anyone else present? A Not while I talked to Mr


Whi te, nO. sir.
15


the first minute of my conversation.


do, Nr Franklin? I am glad to see you. How are you getting


utes; ahout one minute of that time Mrs Yihi te was present,
;


conversatjon during just what portion of the time 11rs White


was present? A I talked to Captain White about five min-


Just state Vl"hat wa3 sa id and done and '.ind:icatej~,:your


lIo";';", what ...ms said v:-hile she was present? A "HhW do youQ


Q
16


17


18


19


20


21


Q After she left, what was said and done between you a


22
along,


23
thank


24
left.


25


26


and ho'T. are your family?" I said: "Very nicely,


you; and how are you?" That is about all, and she
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1 Captain White? A I told Captain Whi te of the telephone


2 that I had received from Mr Lockwood, telling him it was


3 impossible for him to meet me that afternoon, and that I


4 ~~d an ,engagement that night to Meet Mr 10ck~00d at his


5 place at Walnut Station. I as-ked him if he wished to go


6 with me for a ride, and he sa id no, that he didn I t think


7 he cared to go. I then asked Captain White to be at --


8 asked pim if h~ could be at the corner of Thi.rd and Main
in this city .


9 Stree!/at about 15 minutes till 9 the next morning, the


10 28th day of :November, 1911.


11 wished him to.


He said that he could, if I


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







26 and 1 desired to avoid any such argument, either at this


523n,i, I
. I lip


, I


Q Pardon me just a moment, Mr. Franklin. In your conver- ,rrt"
. 1 t


sation With Mr. ~i te did you mention the date of the next H
I'


t·;


,
";


~ .
.·1 ;


Il


i:
I:
~"


1 des ir ed, however, to have the


Of course, he didn't mention it, and


Now, 1 object to the procedure as leading and


what the next day was.


Witness to be explicit as to whether he actually said that


or as ,to whether that was a parenthetical remark for the


benefit of the Court and the jury and counsel, because 1


knew that counsel would argue the very thing he argues


the witness having said it, counsel now desires to get


it out.


that conversation?"


suggestive.


MR. FORD. 1 would like to be heard just a moment. The


Witness testified,"l asked him if he could meet me the next


day at about 9:15 at the corner of Third and .Main, the


next day, the 28th day of November J 1911." NoW', 1 under


stood that the Witness was endeavoring to deSignat~vhat


the next day was, 1 didn't for a moment contemplate that


the Witness was testifying that he actually said the next


day--I understood the witness' remark to be simply a


parenthetical remark by him to indicate to me and to the j


day? A How is that?


MR. ROGERS. He said BO, and, of course, it Bounded, if


your Honor pleases,_ so unnatural and so much as if it were


a recitation that counsel wishes, right after it, reading th


last answer, "Did 'he mention the date of the next day in


15p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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difference inrules of examination between witnesses M thi


evidence, it seems to me, in presenting the testimony of


THE COURT· pead the question.


1m _FORD- And 1 will state this at this time, there is no


.' .
1 knew that counsel would discuss the


THE COURT- 1 want to give you every necessary latitude


to examine the witness, but within the strict rules of


time or later_


unnatur alnesa of such a s tatem,etl1;i, 1 knew that counsel


would attel~t to construe the parenthetical remark of


this witness into meaning that the witness had related


and testified that he said that_


the witness, if he has made statements that come up, what


occurred in chronological order, you should ask the Witness


what followed, am you get the evidence.


:MR FORD _ I am s tr ictl y wi thin the rules. If your Honor


will indicate upomvha t ground the obj ection is sus tained,


1 will ask that the quee tion be read.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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kind and any other kind, excepting in this, that some


times leading and suggestive questions are permitted, but


your Honor may feel under circumstances in this case ~ith


thia prticular wi ~ness, that your Honor will not allow me


to ask him leading and suggestive questions, and that is
. entirely


a matter/within yol:U' Honor's discretion and over which 1


have no quarrel. But, there is no difference in rules of


examination of thia kind of a witness and any other kind


of a wi tness •


MR 0 ROGERS. In order that the ques tion rray be unders tood,


1 request that your Honor direo:-:t the reporter to read the


previous answer of the witness.


THE COURT 0 Yes, read the question and answer 0


(Last two questions· and answer read.)


1m 0 FORDo 1 will wi thdraw the question, in the form it


is before the Courto


Q. BY MR. FORDo Directing your attention, Mro Franklin, to


the last words of your answer, "28th day of November, n


s tate whether or no t those wer e the words us ed by you to


the wi tness or whether they are an explanation to the Court


and jury?


MR. ROGERS 0 Huh t


MR. FORD. Wi thdraw that.


Q State whether or not those were the worda used by you


to the witness, Mr. White? A No, air, those are my own


words.26


I


L
---~~~--------------=-
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Q Are you endeavoring to testify With regard to that


conversation verbatim or in substance?


MR. ROGERS. Now, if your Honor pleases, that is the most


unique kind of a situation. Of course, we have all been


impress ed--


MR. FREDERICKS. IS there an objection?


m. ROGERS. 1 am about to make one and 1 /ViII make it when


my. good time comes.


MR. FREDERICKS. 1 suppose so.


24


25


26
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first.


ment to the Court when there is no objection.


suggestive, and calling for the witness to make a certain


MR FREDERICKS: We ob ject to the co nnsel making an argu-


We assume that the objection shall be made


~~ ROGERS: If your Honor please, a ~itness atte~pt to


relate a conversation and attempt


objection.


THE COURT: We ~ill assume counsel is going to make an


first in order that we may understand what the argument is,


:MR FREDERI CKS :


THE COURT: Yes, Mr Fredericks is right.


lJR ROGERS: Objected to on the ground it is leading and


Smi.Jh
2


3


4


5


6


7


8


9


10


11


12


13 explanation v.-hich is T'ut into his mouth intentionally and


14


15
Which they desire to have him use in order to explain.


A man having certain infelicities that a~pear in his testi-


16 noney, any ~an who has been listening to the testimony, if


17 your Honor please, that has sat around the. cOllrt-room for


18 any length of time


19 MR FORD: I ask that the jury be excused now.


20 1m ROGERS < -- knows that tha t. testimonJ-T --
21 THE COURT: The jury will not be excused.


22 till ROGERS: Kno\~ th at the testimony sounded like a- -
23 recitation Saturday afternoon in the old red school-house.


24 It sounded as if he v.-ere repeating everything that he had


25 repeated over and over, time and time again. He used


26 that are not natural to him, apparently. ~e are not ob-
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1 jecting to his using the words that he used in stating


2 a truth in fact, but on the contrary, that the District


3 AttorneY has written out and got before him. lTov:, counsel


4 realizes that, and having realized it m'Dl: nov: just about


5 the time everybody else in the court-room realizes it, now


6 he seeks to explain it and account for it to the jury. He


7 is trying to make an argument to the jury. He said, well


8 this did sound awfully unnatural and we muld like to


9 have the witness explain it, so it won't sound so unnatural.


10 He is trying to get into the testimony right now, leading


11 him so, the witness is going on to relate the conversation


12 and relate the substance of it as best he can no ob ject-


13 ion to that, but realizing just what I have sajd he says


14 now, after three or four different questions, not one of


15 which was proper, some of v:hich he wi thdrew and some of


16 "vvhich were objected to and objection sustained; now, I am


17 using my oVin wOTds, I am not attempting to relate it verbatim,


18 I have no doubt that is true; everybody knows it is not ver


19 batim conversation because, of course, opinions may differ


20 as to whether the conversation occurred that 'Way or noV,


21 but it is apparent, if your Honor please, that he is merely


22 attempting to get before the jury an expression of something


23 tlmt he realized was apparent all the time. Every man and


24 woman in the court-room l:new that thi S witnesG \":as reciting


25 something, and it sounded like it, and now he is going to


26 say -- explain v;hy you appear to be reci ting, and I conte
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1 if your Honor please, he ought not to do that. I say there


2 is nothing objectionable about the question itself, but the


3 question __ the whole s.ituation is objectionable, the last


4 five or six questions are objectionable, and this question,


5 bearing in mind the other questions, is objectionable. Now,


6 this ~itness ought to be handled just in accordance with


7 the rUles of law and merely give us a fair show.


8 TEE COURT: I believe and agree ±'im± wi.th yon as to that


9 part of it, but I cannot see yourppint in regard to this


10 question.


11 !;'ffi ROGERS: This question I am admi tting is not ob jection-


12 able in its form; that question isnot objectionable; it is


13 objectionable only considered with the other questions and


14 the purpose of it.


15 THE COURT: The witness should ans~er the question; objection


18 THE COtBT:


19


20


21


22


23


24


25


26


16 overrul ed.


171m FREDERICKS: There is another point, your Honor.


There is nothing before the Court at this time.
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That is the statement of counsel. Now, 1 am per-to him.


it over.


MR. ROGERS. Certainly. 1 didn't mean that Bap tain Freder


icks wrote it. 1 know he didn't because he was not in the


ment before him. . \'


MR. FREDERICKS. 1 am going to put something before the


MR. FREDERICKS. That is assuming that somebody did wri te it


MR • ROGERS. He has had a chane e to see it again and look


Court. Learned counsel for the defense saw fit to say


that this witness, in :ijis judgment, was deciding something


written out for him by the district attorney and submitted


fectly willing to earn my bread and butter the. best 1 know


how in the practice of the profession that 1 have chosen


for the purpose of earning my bread and butter, but 1 have


never considered that it was necessary in doing that that


1 should be compelled to endure such statements as that.


THE COURT. 1 would like to have the Reporter read that


statement. 1 did not understand it that way. 1 uroerstood


Mr. Rogers to say that the district attorney had the state-


State of California when it was done.


MR. FORD' 1 11 ish to say for the sake ofT counsel, and like


everybody else, like every attorney, 1 have interrogated


witnesses at various times in reference to what they know


about th~ case. Sometime ago 1 took the statement of what


Mr. Franklin has told me about the facts in the case in the


26 presen ce of a stenographer, and to the best of my know-


I
I


6 1


2


3


4


5


6


7


8


9
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13
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le~ge and belie'f he has never seen it since.


THE COURT. What is there before the Court?


MR • FREDERICKS. Nothing, your Honor 0


loR. APPEL. 1 think it is a matter--


THE COURT· Absolutely nothing before the Court unless you


want to present something.


MR. APPEL. There ought not m be any statement of fact-


THE COURT 1 qUite agree with you there should be no state


ment of fact, and 1 again admonish the jury as to this


particular discussion and as to the other discussions that


have taken place this morning, that the statements of


counsel onei ther side, are not to be regarded as testimony


in any way, shape or form.


MR. FORD· 1 want the question to be answered, then 1 will


suggest another matter to the Court. Answer the question_


(Last question read by the reporter. )


A As 1 ha":e said in all of my answers 1 don't attempt and


it is impossible for me to give the exact language using.


1 am attempting to give the gist of all conversations


that 1 attempt to relate. Q Now, attractbg your attention


toyour converaa tion in yC'ur answer the 28 th day of Novem


ber, state whether or not those were the worda used by


you at that time in your conversation to Mr. Whi te?


A They were not.


MR. FORD. Now, if the Court please, before 1 proceed fur-


ther , to ask any further questions of this witness, 1


1


2


3


4


5


6


7


8
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to call your Honor's attention to a matter t!~at is really


not a small matter and it is not done in any spirit of


criticism of counsel, but that ia this: There is atime


when c'ouneel will address the jury on the value and effect


of the testimony of every witness, they will discuss with


the jury the effect of this wi tness 1 tea timony • They


will have a right at that time to claim .th3.t his answers


are unnatural; that it is a frameup or a fake or any other


terms that best express their methods and habits of think


ing, but this is not the time ani they haven't the right,


during the examination of the witn~ss, for the purpose of


disconcerting the witness or for any other purpose, or for


any purpose, to influence the mind of the jury or any other


persons, to discuss the effect or value of this witness'


testimony,that the apparent misunderstanding of the witness


or apparent truthfulnes-s of the witness. While there is


nothing befOre the Court 1 ask your Honor that the first


time that occurs on either side to immediately stop the


proceedings. 1 think as a matter of decorum in court and


as a matter of respect to the Court, and the methods of


procedure that your Honor ought to stop that thevery next


atteLpt that is made upon that matter. 1 don't desire


to participate in a discussion at this time. Just


simply make the statement.


Q Now, Mr. Franklin--


THE COURT. 1 think your comments are out of order, Mr.


1


2
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4
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7
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1


2


MR. FORD. Q, Mr. Franklin, after having this


with Mr. Whi te what did you do in tb e evening


.c---.:::..---------I.," -533' /
ecnver BatienJ
of November


3 27th? A 1 left his residence, got inthe machine and was


4 slowly driven towards the residence of Mr. I.ockwood, arriving


5


6


7


8


at Mr. Lockwood's house at about 8':45 o'clock P.M.


Q Did you see Mr. LockVlcod at tha t time? A 1 did.


Q Rave a conversation with him? A 1 did.


Q Who was present at the time you had the conversation


(


L
A Nobody but ~. Lockwood and myself, to roy


12 don t t know.


13 Q Where VIas he when you left him? A Inhis rrachine.


14 Q Just state What the conversation was at that time between


15 you and Mr. l,ockwood.


22


23


24


25


26


I
!


16


17


18


19


20


21







~4
oi tbl. A Mr Lockwood said: !TEert, let's waJ.k around towards the ")


~
2 rear of the house." I v'ialked vii th him. We v.alked into the


3 immediate vicinity of' his stable. 10ckv;ood said: "Where is


4 Darrovl"?" I said: "Why, George, di d you think Mr 1)arro\"1 Vias


5 coming wi.th me?" He said: "Yes, that is what I understood."


6 "Well", I said, 11 you wasmistaken; I intended to bring Captain


7 \Yhite, but he apparently didn't wish to come. Tl Hm said, "Well,!
6


8 Bert, what have you got to propose?" I said, -.:. I first
north


9 }?roposed that we walk lltxcrnmt tov.ards the north line of Mr
10 Lockwood's }?roperty, as he tol·d me. At that time we walked


\


11 north about seventy-five feet to what he said was the north


12 line of his property. I then said "Well George, what COl1-


13 elusion have you come to, and vihat do you wish to do ?11


14 "Well" , he said, "I don't knO'll; I don't know hardly what to


15 think about it. I don't like Charley Whi te to hold that


16 moneyll, and asked. me if I had any objections to Henr:l Yonkin


17 holding the balance of the money to be paid him later on.


18 I said I certainly did object to Henry Yonkin having anything


19 to do v.. i th an;y transaction of that ~:ind in "i;hich I YiaS inter


20 ested, and at that time asked him if he would accept another


21 gentleman that I mentioned in }11ace of Captain VT'ni te. He


22 said "Ho",that he didn't know him, and. said Captain I'lhite was


23 satisfactory to hin. I said, " All right, George; be at the


24 corner of Third and 10s Angeles street at 9 o'clock a.m.


25 tomorrow morning and I Twill see you there at that time."


26 During the last part of the conversation we r.ere slowly
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1 walking west towards the front line of hi s Ilrop~rty near the


2 road. Mr Lockv;ood then said, "Well, Bert, it is time for you


3 to golf, and I left after bigding him good-night.


4 Q You say that you directed him to meet you at the corner


5 of Third and Los Angeles streets? A I requestei, him to,


6 yes sir.


7 Q Was there a.ny other discussion had at that time \";i th


8 reference as to where you should meet? A Yes sir.


9 Q What was said? A He asked me to meet him in the


10 Federal Building in this ci t;)1 and I told him I \'10 uld not


11 do that because I was too Vlell known there.


14 A Before that.


15 Q By whom was the meeting place at Third and Los Angeles


16 Street suggested? A By myself. ~....~~~-'


17 Q


18 A


19 Q


Did you report this visit at any time to Er Darro~?


I did.


When -- just pardon me a ~oment -- after leaving Lock-


20 WOOdis house where did you go? A I came home.


When did you next meet Mr Darrow?


about 8:45 o'clock -- 8:4~.


A The next morning 1
...... )


..,......~
..-


23 Q·~·~·'~.A;d~t'what place? A At his office in the Higgins
~----_..__.------~--~_._-_ ....._~.,---,,-~ ..._,-----_...~------ ...._-_._.- .......----~---_.--~<.~--------


24 BUilding, this ci ty.


26 the only ones present.
~ ~._.""-----.. ----_._~......--.-'----..._-----


25 Q Who else was present? A !~ Darrow and myself T.ere







3 rangements to meet Captain ~~ite a~ Third and Main streets


Darrow if he had gotten the money; that I had made ar-


AState what was said and done at that time?1


4 and turn over to him the sum agreed upon; made arrangements


5 to meet him at 8:45. He said that he had not at that time


6 received the money, but that he would ,'ring Job up and find


j


(


l


7 out what time hw would be at the office with the money.


8 TiLR ROGERS: Ring up who?
/


9 A Job. I then said, "It. is almost time for me to meet (
\
"


10 with Captain 111hi te", and it was necessary to act qUickly.


11 He then took down the 'phone and. rang up somebody unknown


14 As I recall it at this time, that is all the conversation


\
\
)


/


(
to, but after hang-;


f


about ten minutes" • ')
\
\


\


I don't know who it was he spoke


Did you hear what ~r Darrow said in the telephone?


Yes.


me,


16 Q


17 .!\


13 ing it up he said, "Job will be here in


15 we had at that time.


12 to


A He asked if Job was there, and18 Q Just repeat that.


19 then hung up the 'phone.


20 Q What next occurred? A In about five minutes Mr


)'
E . I.arrl- I


\
\


\


21 man came into the offi ce of r\Cr Darrow wi th hi s overcoat on


22 his left arm. lIe said, "Good morning, Franklin; good morning


23 Er DarrowlY
, and wal~:ed \,,;ith lIr Darrow into the room immediate·


24 ly adjoining on the north.


25 l HOVi long did they remain in there; A In' a bout ten"


26 second.s ILr Darrow came out and handed. me a roll of bills,
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12 A $4, oeo .


13


14


15


16


17


18


19


20


21


22


23-
•


24


25


26


1 small roll, and said -- I don't think he made any remark


2 at that time at all; just han ded me the money, is my recol-


3 lection of it.


4 Q What did you do? A I immediately left the office,


5 went to the elevator, looked to see how much money there


6 was in the roll, and held it in my hand and went down the


7 elevator.


8 Q Rov. much


9 1m ROGERS: Read that last answer. (Last answer read by


10 the reporter)


11 MR FORD: How much money was there in that roll?







2 denominationa, just generally whether it was gold, silver


, I
19B 1 Q, And in wha t kind of money--l am not asking you for
~


3
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4 Q Do you remember the denorr,ina tiona 7 A 1 think 60, yes,


A One one thousand dollar bill and


tion.


six five hundred dollar bills, to the best of my redollec-


5 sir.


6 Q What were they?


7


8
-.,,/' 9 Q What next did you do after going down in the elevator?


10 A 1 went to the corner of Second ar~d Main str-eet, turned


11 south on the wes t side of Main to near the corner 0 f fh ir d


12 and Main where 1 met 0aptain Whi tee


Q Did you at that time--atate what was said and done


between you and Captain White at that time, if anything.
13


14


15 A 1 said, !lGood morning, Captain". He answered me, "Good


16 morning, Bert." 1 said, "Cap tain, 1 have the money. It He


17 answered and said that that was a poor place to hand it


18 to him and requested that 1 go With bim into a saloon


19 immediately north of there, which we did.
---------,.•"'-<>.-"-'-


20 Q What saloon? A 1 don't know. 1 never had been in


21 ther e before, that 1 remember •


!~
i.


25 s tr eet.


26 Q On the west .side, you said? A Yes, sir •


Q On what street is the saloon? A On Main Street, just


north of Third.


Q On which side of the street? A 11:e west side of the


22


23


24
'1;
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1 Q What occurred in the saloon between you and C~ tain


2 White'? A We walked up to the bar and 1 asked Captain


3 what be would have to dr ink--


4 Q, Well--


5 it.


A Well--l will give it all to you if you want


6 Q Go ahead and give it all. A He said, "Whiskey", and


7 we both drank whiskey, and while the drinks were being


8 prepared I handed him the roll of money.


9 Q Did you at that time have any conversation in reference


10 to the money or ycur negotiations? A No tat that


11 morr,ent, no, sir. yJater on.


12 Q What was next said and done? A We left the saloon and


13 1 walked with the Captain to the corner of Third and Main


14 and during the interim of time that we were walking there


. 15 1 told h 1m to pay to Mr. Loc kwood $500 in money, keeping $350


16 to be paid to him at a later date on my order. F.e sa~~,


17 "All rigbt, Bert, 1 will do the best 1 can.", or words "


18 to that effect, and left rue.


19 Q Did you tell hirnwhere LockWood was? A I did.


20 Q What dicl you tell him in reference to that subject"! ~


21


22


23


24


25


26


A 1 told him that he had agreed to be at Third and Los


Angeles street at about 9 o'clock.~~~.~,~v~_.""'-~~
.....--..~ - ~ -~ ~'-"'-'''''- ' ;Q.--"" --- ~ ..~ ,.- ,-. ~. - ,.- -,- .,' .~ '--~_..


Q Wh;;-; did you go? A I" walked about 75 feet behind Cap-


tain White east on Third Street towards Los Angeles, and


Captain Vihi te walkedto the eas t side --nor theas t corner


of Third and Los Angeles street, and 1 crossed in a Bout -







10 until 1 saw Mr. Campbell pass the center of the block between
I I


11 Main and Los Argeles streets, when 1 turned and walked


17 across the street and into a rear entrance of a saloon at


18 the northwest corner of Third and 1.0s Angeles, corning out


19 qUickly and lookir.g to t"he corner 1 saw Mr. Borne looking


20 around the corner in that direction. 1 stood there for a


'Ii
l: ~


il
;,1


1 walked


1 walked straight


west from Ttird Street"--pardon me--"you and 1 had better


few moments when Captain White and Mr. Lock-woodfcame


me from the eas t side of the street, coming up to :,t". Cap tain


White said, "Bert, it is all right." And 1 said, "Good morn


ing, George; how do you do?" and shOOk hands with him.


1 then said, "GelDrge, you and 1 had better take a walk


detective from the police station.


He said, "How do you dO, Bert;" and walked on.


about fifty feet farther and turned around and stood there


540


easterly direction towards the southeaa t corner of Third


and Los Angeles street.


Q State what you saw and heard there at that time; what


occurred? A 1 stood there a few moments, walked east


on Third Street toward WaD, where 1 !Let a gentleman from


the office of the district attorney, ~. C~1pbell, detective,


1 believe, in his office. 1 said, "Good N.orning, Jim."


back--rather I walked back' towards Third and 1.06 Angeles,


crossing the street west, going east about fifty feet on


Third street from Lea Angeles on the south side of the


street, 1 crossed over and about that time saw Mr. Heme, a


1
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3


4


5
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9
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1 take a short walk. 11 We then walked west onMain street,
.-


2 leaving Captain Whi te there to Third and Main, turned north


3 on :Main str eet . towards Second. Dur ing that time 1 asked


4 him if he had re ceived the money and he said that he had.


5 MR. APPEL - Just a moment.


6 MR. FORD- 1 don,t know what right counsel has to stop the


7 wi tness unless he wants to 0 bject.


8 MR. ROGERS· We have every right inthe world to stop a


9 witness if we desire to make an objection e


10 MR. APPEL- We object totl!:le testimony on the ground it is


11 I incompetent, irrelevant and immaterial and not permiasible


und er the rul es.12


13


14


MR. FORD·


stated--


In answer to the question what occurred he


15 THE COUR T· overrul ed.


16 :MR. APPEL - We ask tbatit be s tr icken out on the same


17 ground as stated •


18 •THE COUR T Motion to s tr ike denied •


19 MR • Appel. Exception.


20 MR. FORD. ~ardon me just a moment. Q You said you were


21 going west on Main? A 1 said 1 went west on Third Street


22 to Main and turned north on Main towards Second.


23


24


25


26


Q Mai n street runs nor th and south?


Q Now, go ahead.


A 1 believe so.







mitll A Went a little over half way from Third to Second on


2 Main Street, and I stopped and turned partially around


3 MR APPEL: Wait a moment, we object to the evidence of


4 any act of his or any other act or declaration of anyone


5 else except the acts and declarations of the defendant,


6 upon the ground that they are incompetent, irrelevant,


7 immaterial and hearsay.


8 THE COURT: Objection overruied.


9 !UR FORD: Go ahead. A And at that time I;:r Erovme, from


~.....--10 the District Attorney's office, placed me under arrest.


11 Q


12 Q


Did you see the defendant at that time? A I did.


Where was he? A Coming across Main Street in a


13 southeasterly direction.


14 Q Did you have any conversation with him at that time?


15 A I did not.


16 Q 'Was anything said on the part of either one of yon to


17 the other? A Yes, tho defendant made a statement.


18 Q r1hat"did he say? A
1


I don t remember his exact lan-


19 guage.


I think heAWell, in substance then.


they are onto yo~'. I mado no reply.21~ -- - -.. ,... , " " - ..


22 MR APPEL : Wait a moment •


1m FORD: Vlliat ~as next done or said; state what occurred?
23
24 A. I walked wi th I'.'Ir Campbell to the o::'fice 0 f the Di strict


20


Attorney.


Attorney.
25


Q
26


Who? A Mr Campbell, to the office of the







543


1 Q When you got to the District Attorne y' s 0 ffice v;hat


2 occurred?


3 1JR APPEL: Wait a moment. We object to this upon the grounl


THE COURT: I am asking the sheriff. Apparently he is not


present.


M.R FREDERICKS: We ask that a bench v:arrante be issued for


Harry Skillan. Mr Clerk, you have the


him and put in the hands of the sheriff.


THE COURT: The sheriff reports that he is not here. The


sUbpoenae is regularly returned, is it?


TEE . CLET\K: Yes si r.


THE COURT: Let the bench v:arrant issue and v;itness broug


for the next one.


name.


that it is incompetent, irrelevant and immaterial, no founda


tion laid and hearsay.


THE COURT: I am not going to go into that at this time.·


The reporter can read the question when Court convenes at


2. 0 I clock. -' It is very necessary that the noon adjournments


be very prompt.


till FREDERICKS: I just ask that the name ofcs. witness be


called so that the Sheriff may be instructed to look for him


during the noon hour, and if he cannot be found I may ask


4


5


6


7


8


9
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11


12


13


14


15


16
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1
2 bofore the Court forthwith. .


3 (Juryadmonishod. ReoeDs until 2 P.M.)


4


5
---0---
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1 July 9th, 1912. 2 o'clock P.M.
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2 l)fendant in court with counsel.


3 TEE COURI.': You may proc eed, gentlemen.


4 MR ROGERS: With your Honor's permission, I "'Jill ask


5 leave to sit.


6 THE COURT: By all means, ur Rogers.


7 1.[R ROGERS: The deposition of Rev. Jenkin Lloyd Jones.


8 ( Reading: )


9 ttJIENKIN LLOYD JO:UES~ produc ed as a wi t-


10 I ness on behalf of the defendant, being first duly sworn,


11 was eJCamined in chi ef by lvfr lvfasters, and testified as
I


12 I fo llovrs :


13 Q, Mr Jon es, will you please state your full name? A


14 Jenkin Lloyd Jon es.


15 Q Wh ere do you live? A Chic ago?


16 Q How long' hwe you lived in Chicago? A Nearly 32


17 years; 32 years within a few months.


18 Q ~~ere did you live before you lived here? A Janes-


19 ville, Wisconsin.


20


21


22


Q How long did you live there? A About ten years.


Q V{h ere were you born? A In Wales.


Q, Vhere were you erlucated? A I grey; up in Wisconsini


23 ~ent into Wisconsin when I ,vas a baby.


24
I Q Your calling is that of the ministry? A yes sir.


25 I Q Vlhat chucrch are you identified wi th in this city?


26 I
A I pastor of All Soul's Church.! mil


I
I


Q That is located where? A Oalcwood Bou~(~J~~~/I







1 La~ley avenue.


2 Q Chi cago. How long have you te en wi th that Church?


3 A 30 ye~rs. I organized it and hav'e. been its cnly


4 pastor.


5 Q Were you a minister in some other place than Chicago?


6 A I served nearly ten years over a church in Janesville,
-


7 and my other settlement was one year at a surbllrban churCh


8 in Winnetka, here. I came from the school to Winnetka,


9 then went to Janesville, and back to this church.


10 Q You used the term "All Soul's Church ll ? A That is


Q The two organizations have their place in the same


resident of the Abraham Lincoln Center, of which the


All SOul's Church is an element.


Q DOes it bear any other na'!1le?
111
12 .


13


14


151
16 !


the name.


building? A


A I am also the h red


In the same building. It is essentially


17 the same institution. The Abraham Lincoln Center repl&


18 sents the ins ti tutional work 0 fit. th e institutional


19 side, the settle.ment side; if you place.


20 Q What is the particular line 0 f activi ty of the Lincolnl


21 center, is it sociological and philanthropical? A Sociol-


22 ogical and ethical.


23 Q Do you know the defendant, Clarenc e S. Darrow? A Yes


24


251
261


I


sir.


Q, How long have you knovm him, Mr Jones?


for 25 years. I made his acquaintance soon


A Oh, celearly I


I
after my ar I


I
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1 rival in Chicago •.


2


3


4


Q And where have you knO\VIl him? A In Chicago.


Q All th,e time in Chic ego? A Always , yas.


Q During the time that you have known him, was he a man


5 much or little in public notice in Chicago, Illinois?


6 A Why, he grew to be much in public notic e. Vhen I


7


8


9 1


10 I
I


111
12 i
13


14
I


15 !
i


16 I


I
17 I


I


first knmv him he had the obscurity of a beginner.


Q In what way vIas he in pUblic notice, - I mean, as to


\Vhether it \~s political or legally speaking, profession


&1 or in some other v~y, or all of them? A Why, I would


not speak of his legal status, for I am not ccquaint ed with


that. He was in the public notice as a student of sociol


ogy, and philanthropic and economic problems. JJuch in ter


ested in those questions, ~nd on the literary side; I knew


him on those lines.


Q Now, what has been the nature and intimacy of your ac


quaintance with him?· A WhY, such as would come with a


18 good many sYmpethiesin cOmDon, -- common work. I frequent-


19 ly had him on my platform, and frequently have spoken on


20 the platfonn wi th him.


21 Q Did you me et him socially? A Often; on the lin e of


22 ideas. I am not a society man; never met him in a mere,


23 perfunctory social ~~.


24 Q Do you know tbe general reputation vmich yr Darrow


bore in the community in which he resides, -- I mean, by


that Chic ag 0, Illinois, - previous to the finding of th







1 indictments ~airist him, which was in February t 1912, '


2 for truth, honesty and in tegri ty? A I know th e imp res-
~


3 sion I hav-e of his s tanding in the communi ty •.


4 Q Well, Mr Jones, you can answer that question yes or no,


5 whether you did mow that general reputation? A yes, I


6 can answer that question.


7


8


Q,


Q,


How do you answer it? A I say it was good.


No, but do you, first, know it, yes or no, do you


9 know it? A I must ask you to e:A"})lain your question.


10


11


12


13


14


I? I
16 i


I


171
I


18 I
I


Q, The question is: Do you know the generlll reputation
I,


which ur Darrow bore in the community in which he resides
for


previous to the finding of'these indictments, ~th, hon-
A


esty. and integrity? A y~ impression of his 'impression,


I 'Ilill say, yas•. MY impression in t.he community is very


clear. 1t


1..ffi. REETCH:Objected to as,incomp3tent,irrelevant and


innnaterial. ,It is cured later-.on.


THE COUR!:: - Obj ection (J'erniled~'


to have that answer stricken out if you vnmt.


What do you say? Can you say yes or no re to whether you


do mow hisgeneral repute and reputation in this city,


for the traits that I have mentione d? A Why, I c ertain


ly do mow my esteem of the repute v,.hich he had. If,


MR KEETCH: Obj ected to on t he same groundS/


MR ROGERS:(Reading:) You say you have an impression"Q,


Wai t a moment. I supr,ose you are


..


TF..E COURT:


19


20


21


22


23


24


25


26'1
I
I
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lout.


2 lUR ROGERS: (Reading:) "Q Now, I will ask you the questi


3 Vlhat was that reputation, good or bad? A Good, fir the


4 personal in teg ri ty.


5 Q For those traits that. I put in the question. A Yes,


6 good for those traits.


7 lllR MASTERS: That is all. It


8 MR KEETCH: ( Reading: )


9 "CROSS-EX:A1A:INA'l\ION


10 BY MR :mETCR: Q That is your impression of it, Mr .Tones?


11 A That is my impression of the general impression, cr


12 the community impression, thBt I shared with the community.


13 Q Well, you say you shared it with thecoDUnunity. Have


14 I


151
I


16 I
!


17


18


you wer had mcasion to speak of it with anyone? A \Vby,


necessarily, with regard to ur Darrow, l:efore this c eme up


Mr Darrow's standing and reputation v~s a matter of public


cognizance, ~d often public discussion, pUblic recogni-


tion.


19 Q As to his tr1 1th, hon€5.ty end integrity? A yes sir.


20 Q Would that be involved in what he was doing at the time


21 A Why, it is involved in what th e pUblic knew he was do


22 ing at the time.


23 Q Have you· ever discussed it with anyone, that particu


24 lar phase of his character? A Why, if you ask me for


25 specl1fic instances, of course, I can't specify, in 25


26 I years' roquaintanc e.


I---------~~~~t--'







Q 'How long have you lived in Cook County and the State


of I llinoi s? A About thirty years., ' ,.


Q v/hat is your profession, Mr Brown? A Sim e 1886.


Q All of the time in Chi cago? A All of the time in


ItpAUL BROV~lt,produced as a witness on be


half of the defendant) having been first duly sViorn) was


examined in chief by l[r uasters) ~nd testified as follows:


Q \Vh.at is your name? A Paul JXown.


Q Where do you live) Mr Brovm? A Glencoe) Cook County.


Glencoe is a suburb of Chicago~


4043


That is all) Mr J"ones; thank you.


(Signed.) J" enkin Lloyd J"on as. It


( Reading:)


That is all.


Chic ago.


Q How long have you kno"m Clarenc e S. Darrow? A \~, I


first became ooquainted with l{r Darrow when he was cor


poration counsel, or assistant corporation conn sel 0 f the
,


Otw of Chicago. I think it was something like twenty


years ago, .t'.nd perhaps more than tmt.


Q Have you ever held any official position, yr Brown?


A Nothing except IVJas Master in Chancery of the Circuit


Court of COok county for a number of years.


Q What has been the nature and intimacy of your acquaint


"nth him? A Well, ~s I say)' I first became lCquainte


UR ROGERS:


}m KEETCH:


}JR lr.ASTERS:


1
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1 with him when he was --.


2 ; resistant corporation counsel, or tli e corporation


3 conn sel of,.' th e City of Chicago, ~~ my brother-in-low was


4 then in the City Attorney's office or in the corporation


5 COunsel's office, I have forgotten vmich, end I used to see


6 my brother-in-l V1: very frequently, Mr Clarenc e A. Knight.


7 I first became roquaint ed wi th 1,Ir Darrow then. Our acquain


8 tanc e was merely meeting at that time down toval scxcially


9 and in a busffihess way. Then afterwards llr Darrow became


10 the attorney for th e Chi cago & lIo rthwest ern Railraod Com-


n P&ny. Uy recollECtion is I met him on one or two lawsuits


12 while he vIas attorney for that compeny. Then, I met him as


13 much as I would any other lawyer, sue 1'1 as I meet you,


14 Mr 11asters, here in the city of Chicago. Then, later on,


15


16


17


my firm of "., Horton, Brovm & Miller ,\;yere asso-
the


ciated with J,fr Darrow in " case of Thomas vs. Brigham,


that was a long complicated chancery case, extending aJ' er


18 several years. Of course, I met him very frequently in


19 that case, in consultation and in court. Then, Ur Darroy{'s


20 son had a gas plant at Greely, Colorado __ U


21 lviR :KEETCH: I do not desi re to be technic al 0 r to in ter-


22


23


24


25


26


m:pt the vlitness, but it seems to me that this is taking


a rather \vide range, and is more or less incompetent,


irrelevant and immaterial. I make that Objection, and


also that no foundation is laid. I make that obj ec tion


noVi.
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1 TIm COURr: Obj ~ tion 01 erruled.


2 MR ROGERS: ( Reading: ) "A I am. trying- to answer th e


3 qu est ion to the best of my ability.


4 Isee, that is all right. A hld that c om'fe IlY --


5 Well. as I say. or as I was about to say, l..rr Darrow's


6 son was running a g~IS pl~nt at Greely. Colorado; the legal


7 affairs, I v.ould say. alf that plant. or of that company


8 were in som~vhat of a mixed shape, and Mr Darrow asked me


9 to straighten that out. ~nd so I fOlned a new company, got


10 up a new company; and in that matter I, of course. met


11 I Mr Darrow, frequently.


man.


we used to discuss those.


or at pl~ces of that kind? A Oh, yes, of course, during


all this time I have met him ct bar associations, dinners


and things of that kind. lnd he had pretty decided views
entirely


on politics and reli.gion v.d. th which I did notA ag ree, and


Have you met him at bar associations and so forth,


Frequently? . A yes sir.Q


Q


Q Was he much or Ii ttle discussed here, 0 r mentioned


here in Chica.go, during th e, period of tim e that you knew


him? I mean as to public discussions, and in the n avs-
certainly


,papers or othervnse? A Oh, ~ he VI as much discussed,
. frequently pUblicly


of course, Mr Darrow was :. 1\ .~. expressingl\his views on


various matters , politics and btherv:rise, end naturally


hev,ould be a man that \\'Quld be dis~ssed as a pUblic


23


12


13


14


15


16


17


18


19


20


21


22
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26
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Do you know th e general rpputation ",,;hi ch },fr Darrow bore


1 Q


2 Q,


A public character? A A public character, yes sir.


3 in th e cor~l1tmi ty in which he resides -- A yes sir.


4 Q, -- previous to the finding of these indictments


5 against him, for trnth, honesty and integrity? A yes sir.


6 Q,


7 Q,


What was that reputation? A GOod.


What is that reputation? A Well, I shoul d still say t


8 that it is good. I don't know 'what theeffect is, what


9 effect these indictments have had, but I shoulds ay that his


10 reputation was good, today, Mr Masters.


11 MR MASTERS: That is all, 1fr Brown. If


12 1,fR KEETCH: ( Reading: Y


13 tfCROSS-EX~{INATION


14 :BY MR BEETCH: Q, what is the name of your firm, l,rr Brown?


15 A I am practicing alone et present.


16 Q, Oh, yea. A The last firm I was vr1 thwas Ho rt on,


17 :Brovm & :Miller consisting of JUdge Oliver H. Horton, myself


18 and John H. ·lliller.


19 Q, Rave you lived in th e s arne neighborhood of lrr Darrow,


that is, th e same r esidenc e neighborhood? A no.
that


I have lived in Chi cago most of the time ...I have been


not in the


Generally? A yes sir.Q,


immediate 'vicini ty· of llr Darrow's resi denc e. I moved to
Glencoe some years ago.
Q, When you say the community, you refer to the City of


Chicago? A yeS sir.


pradticing law here but ...


25


20


21


22
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1 Q, You 1" mowl edg e of him is based on professional in ter-


2 course vii th him? A Larg ely as I hav'e stated here.


3 Q,


4 Q,


You har e tri Ed some cases with him, hale you? A Sir?


You have tried some cases Ggainst him? A I have tried


somecases E.gainst him, I think I tried cases ~ainst him.


If I remember rightly I tried two cases &gainst him when he
Railway.


was attorney for the Chicago & ~T°rthwestern"Company.


5


6


7


8 Q, Those were mostly damage cases? A Theywere both


9 damge cases.


10 Q, Youwere apJ!rering for thee injured party? A I was


11 appearing for the injured party, yes sir.


12 What was the 1" esult, do you remember, of the cases? .


13 A No, I don't. That~~s rather


14 Q, Well, I withdraw that question. That is probably go-


15 ing too far. A In tho se cases, I perhaps ought to


16 say that I know I was connected with some cases While he was


17 attorney for the Northwestern, but that was a good While


18 ago, but it is an impression in my mind.


19 Q You have tried no cases in which yr Darrow was on


20 the other side, and a man by the name of Erbstein VIas in


21 the case with him? A No, no sir.


22 Q, Have you talked wi th anybody about his reputation with


23 referenc e to truth, hormty and integrity? A Do you mean


24 at any time?


25 Q, yes. p._ \1ly, 1 at me think. You mow this qu estion of


26 .reputation, Hr Keetch, when a man's reputation is goo d,
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1 you dontt often discuss it, you know. It is th e fellow's


2 repu tation that is not goo d that is talked about, you know,


3 But I can name a few cases, a few instames


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


I remember of talking -- 'V'.'ell, not that the : Obj ect of
to discuss


the talk was~Mr Darrow's reputation for fruth, hon esty


and integrity, but --


Q That is what I have referenc e to. A Not that


particularly, -- that is to say, the instance that I am


~out to mention now,
for the purpose of reputation,


t::kIm:f= we did. not sit down" discussing lfr Darrow~AYou


understand, but I remember of being in Washington at one
w.


time, and meeting th e Hono rable Lloyd"Bowers \vho had pre-


viously been the Gen eral Couns el for the Chicago & No rth


Western Railroad Company, I think, 'While 1.Ir Darrow was


in the office as attorney for the comperlY,o:x at least Mr
Bowers


came into that office soon after Mr Darrow left.
~


By reason of another matter, entirely, Mr Darrow's


iJ,ame 'las mentioned and ur Bowers expressed his opinion of·


Jlr Darrow and of his charac'ter and so forth, and he ex


pressed the highest regard for hisgeneral Character,
particular


cl. though I would not say that he used th e words truth,


"honesty and veracity.


23 Q No, certainly not. Then, in that particular instance,


24 Hr Bowers was also conn ected with th e Chi cago & North-


25 western Railroad? A yes, Mr Bowers had. been the


26 GenerDl Counsel for th e Chicag 0 & :Horthwestern Railroad
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1 Company before he was appojn ted General SOlicitor of


2 the United States by president Taft.


3 Q It woU;ld not be paql1ected that he would hold a contrary


4 opinion vdth reference to another member of his staff,


5 one connected with the same company, would it? A I


6 cannot say that. lIfr Bowers ViCiS a man of v ery strong


7 convictions, end a strong character, and I should re-


8 ga rd his opinion very highly on any'thing or on any man.


of 1fr Darrow as to hi s c harac t er as a man.


Q As to 1 egal ability? A As to 1 egal abili ty, also


reputation upon that one thing? A Oh, no. :rudge Horton


I hare heard :rudge HOl~ton eA.r-press ,the highest opinion


9


10


11


12


13


Q Surely. Then, do you base your statement as to his


14 his character as a man -- ~t the same time criticising


Mr Darrow's opinions on certain questions of politics and


ri ty, outside of the instances that you have mentioned,


I have heard my partner, my former partner, and also my


brother-in-law, Mr Clarence A.KNight, express the ut


most confidence in Mr Darrow's honesty and sincerity.


Well,


His reputation for truth, honesty and integ-


When th ese conversations took plac e, of course, you


I see.


Q


Q


other things.


don't !mow, do you? Do you remember when they took
the conversation ,nth Mr Bowers


plac e? A Why, its eems to me, my impression is that ",: -,


was early in the spring, in the early spring of 1910.


you say has not been call ad to your attent ion? A


15


16
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1 J'udg e Ho l"ton, I have heard ,,,.. express that opinion a good


2 many times; the :tat time VIas shortly a fter these indict-


3 ments v.le~e found.


4 Q Di d t hes e conversations go mo re IE rticul arly vvi th r ef-


5 erence to his ability as an attorney, or did. they go m


6 into his honesty, truth and integrity? Was that the sub


7 j oot 0 f those conv ersations? A Why, no, these donver-


8 sat ions I refer to referred to his cherac ter as a man,


9 his honesty, truth, sincerity and so forth.


10 Q They did refer to those particular virtues, did they?


11 A Yes, and I will tell you, if you will let me ex-


12 plain. Ur Darrow entertain ed some notions in referenc e


13 to gO! ernment~l~< ..",.;} and social questions,


14 with YJhich' I think ....'. I am conservative in saying a


15 . maj ori ty 0 f the Chic ago Bar didn't egree."\


'. ,


A BIt I am no t expressing any opinion as to


":~ }."


Q What trend did those views take? A lFanypeople th


talked with him thought he VIas a crank with reference t


Q yes.


\mether his ideas are right or'.",Tong. I am merely saying


that he entertained certain ideas \Vi th whi ch the maj ori ty


of the Chicago Bar, perhaps, did notcgree, and he was very


free in giving expression to his views, and the lm~ers


and others v<'Ould discuss those views ElI1d that 'M)ul d nat


urally lead up to th e que stion of whether he Vi as hon est or


not.
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those views, but that he was perfectly honest and zincere,


not only honest in tho se vi 6\VS but an hon est and straight


forward man, but mi staken in some notions that he enter


tained.


Q. Well, as a matter of fact, all of those COIIV'ersations


were with referenc e to his hon esty upon those questions?


A The conversations YJ'Ould be naturally be started in


that W"'"oY, and then, it would naturally lead up to his char


acter generally, but I could not separate that.


Q Of course, they all believed that \mil e he might be


somewhat radical in his views, at the same time he was


sincere in them, is that the idea? A Certainly.


Q That is what you mean with reference to his honesty


and truth wi th referenc e to those vi ews? A I vtluld not


confine it to that. I ~ould not confine it to his being


honest merely wi th referenc e to thos e particul ar vi ews.


But his views led to the discussion w~th ceference to


Mr Darrow, don t t you see?


Q yes. A .And that would then 1 ead to a discussion


of not only his sincerity in his views, but also his


hon esty ingeneral, and all t h?t.


Q That is the way, is it? A Well, DarroYl was regarded


as a man -- for instance his \V'Ord \vi th reference to a


stipulation, or something of that kind, \yas just as good as


hi s bond, end anybo dy woul d take it at any t ilne ,


take it myself. If he said he wonl d do a certain thing
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why his general reputation was that he \\Oul d do it.


},(R KEETCH: That is all. II "


~trR ROGERS: (Reading:)


"REDIRECT EX:AMINATIOlT


BY UR MASTERS: Q DO you knOVl when JIll" Dafrow V'laS in th e


COrporation COunsel's office, J.fr Brown) do you remember


when that was? A Well) nov,) l11Y' recollection would be -


though I may be away off on it, I may be mistaken about


it, but I should say itwas something more than twenty


y ears ~o, that he fir st went into the Corporation


Counsel's office. It may be twenty-five years <?go.


Q Well) you knev him there then? A I me-v him when he


was in the Corporation &Ounsel's office) ~es sir.


Q The Mr Bowers that you have mentioned \vas at one


time the general coU11.sel for the Northwestern and Darrow


ves conrroted vd th th e 1"0 a1 at the time that he was general


counsel) at the time that Bowers VJaS general COlms el, is


that ri::sht? A I think so, although I think that Mr Dar


row left the Employ of the Northwestern short~ after, or


sometime not long after Mr Bowers became its general coun


sel. As to that I may be mistaken.


Q Now, about that, '<"hen was that, ur Brmm? A Oh, tmt


would be pr ac tic ally


Q lIany years ago? A Yes, it would be many years ego.


Q And at the time you hal th e conversation wi th Mr Bo


ers in Washing ton) his 1" elationship vii th th e Northweste


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







trl Aueln C.U"'. Lrw U1m.t14 053


1 and also Nr Darrow's, had, in all senses, terminated?


2 A Mr Bowers' relationship had terminated and lfr Dar-


3 row's rel.ationship had terminated iiJ,any years before that.


4


5


6


Q As to lir Darrow you mean? A yes.


Q As to 1fr Darrow's retainment? A yes, it had ceased.


Q It had c eased many years e:go? A Yes, refore the con-


7 versation wi th ]II' Bowers.


8 Q And for the sake of the record, I will ask you to


9 state who Judge Horton is? A Judge HOrton's name is Oliver


10 H. Horton. He has probably been practicing 18lr in


11


12


13


14


Chicago for something like fifty years, excepting


eighteen years that he v.ras JUdge of the Circuit Court of


Cook COLUlty, and he was a member of the old firm of


Hoyne, Horton & Hoyn e.


15 MR lvfASTERS. Yes. A JUdge Horton was el ected to th e


here, or in a professkonal way? A Well, I pBesume you


bench, and he served, I think, three terms, and then re


tired and became my partner, or to put it more correctly,


I became his partner, and the firm name was Horton,


BrOV'ffi & lfiller. JUdge Horton is now practically retir


ed, and he doesn't dovery much active work, but he is


still liVing in Chic ~go.


16


17


18


19


20
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22


23


Q Clarence A. Knight was identified \rith what interest


24 refer to the fact that he was president of the Chicago & Oak!


26 the el elated railways h ere? A Yes sir. ur Knight v.ras


25 Park Elevated Railroad Company? A yes. That
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1 active practitioner here in Chicago for many years before


2 his death, which occurred in June, 1911.


3 MR UPSTERS: That is all t Ur Brovm.


4 1,rR KEETCH: That ~s all t lfr Brovm.


5 (Signed. ) Paul Brown. U
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1 1m ROGERS: (Reading:)


2 ".TArvrES C. McSHAHE, produced as a witness on


3 behalf of .the defendant, being first duly sworn, was ex-


4 amined in chi sf by 1fr Masters, and testified 8S follows:


5 Q What is your full name, Mr lvIcShane? A .Tames C. Jlc-


6 Shane.


7 Q Where do you live? A In Chicago.


8 Q How long have you resided in Chicago? A A Ii ttle over


9 25 ,years.


10 Q Your profession is that of a lawyer? A yes.


11 Has your professional live been followed entirely in the


12 city of Chicago? A yes.


13 Q 1:Th.en were youa;:lmitted .to the bar? A In 1888, I


14 think it was.


15 Q Was that in the State of Illinois? A Yes.


16 Q Are you a member of the Chicago Bar Association? A Yes


17 Q The Illinois State Bar Association? A Yes.


18 Q .American Bar Association? A I don't think so; I


19 don't recall.


20 Q Have you held any official positions in any of those


21 organizbtions? A Well, I am a member of th e Board 0 f Mana


22 gers of th e Chic~o Bar Association.


23 Q Have you held any public office of any kind? A No.


24 Q Do you know the defendant, Clarene e S. Darrow? A I


25 do.


26 Q How long have you· kno\m him? A For wont 25 years.
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1 Q, All the time in t he City of Chicago? A All the time 1er


2 Q, Have you known him in these associations of lawyers


3 that you ~8V'e mentioned? A Yes.


4 Q, Have you known him politically? A yes.


5 Q Socially? A yes.


6 Q And professionally? A yes sir.


7 Q furinif' th e time that you have mown Ur Darrow, l,1fr


8 l..{cShan ,e, I wish that you ViUllld state wh ether 0 r not he is


9 a man who was much or little in pUblic notice in Chicago,


10 Illinois? A A very prominent man in the affairs of this


11 city.


12 Q, Would you state in what particular he",vas conspicuous?


13 A Well, he was one or the leading la\vyers in this part


14 of the COlUltry, and he was very active in public affairs,


15 and especially eKol1omic and labor affairs, such as advoc at-


16 ing the eight hour l~w, and the improved conditions for


17 working men, and matters of that kind in particular.


18 Q Did you knOVl of him while he was in th e Legislature


19 of Illinois?"


20 1!R EEETCH: I obj oot to that as incompetent, irrelevant


21 and immaaerial.


22 THE COUT:tr: Overruled.


23 1.m ROGERS: (Reading:) "I did.


24 Q Did you come in contact wi th him in any way while


25 he was a member of the Legislature? A No.


26 Q, You knew of him: by repute, in that lime?


well.
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1 well.


2 . Q DO you know the general reputation which Mr Darrow


3 bore .in the community in which he resides, previous to


4 the finding of these indictments against him, for truth,


5, honesty and integrity? A I do.


6 Q What 'was that reputation? A The very best.


7 gC!Jldq., the very best.'


8 'Q, pUtting the question in the P-' esent tense, what is


9 that reput ation now? A I think it i's still good•.
10 UR :MASTERS: That is all, :M:r :McShane.


11 1m KEE'rCH: No cross- examination.
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(Signed.) James C. McShane."
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1 MR ROGERS: (Reading:)


2


3


4


tlJ"OID~ J". P-ERRICK. produc ed as a wi tn ess on


behalf· of .th e defendant. 'being first duly SWO'ml, .vas elC


arnined in chief by Mr Masters, and testified as follows:


5 Q l{r Herrick. vdll you please state your fUll name?


6 A J"ohn J". Herrick.


7 Q Where do you resid e?· A Chicago. Illinois.


8 Q How long have you lived in th e City 0 f Chic ago? A 45


9 years.


10 Q. Your profession is that 0 f a I awyer? A It is.


11 Q How long have you practised your profession in the


city of Chicago? A Over forty years.12


13 Q Have you ever held any official posi tion. }!r Herrick?


14 A I have not.


15 Ii "~ Are you a member of the American Bar Association?


16


17


18


19


A


Q


A


Q


I am.


Have you held· any position in that Association?


I have not.


Are you a member of the Bar Association of Chicago


20 and the Illinois Bar Association? A I am a member of


Association.


both. I was at one time president of the Chicago Bar21


22


23


2·1


Q


Q


When v.as that? A I don't recall; severalyears ago.


Have you ever had any official relation to the Law


25


261
I
I


Institute of Chicago?


one time.


A I think I was on the Board at
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1 Q Board of Directors? A Board of Directors, that is


2 my recoIl ection.


3 Q The Lat, Institute of Chicago is the organization of


4 I lawyers that have the law libraby? A Have the law li-


5 braby.


6 Q.


7 Q


For us e of its members? A Yes.


'What is the name of your fi rm.? A Herrick, .Allen &


8 l!tartin, my present firm.


9 Q .rust in a general way, what has been the line 0 f your


10 professional retivity, general practice? A I hare been


11 actively engaged in g enerel practice.


What has been the nature end intimacy of your acquaint-


Do you know Clarence S. Darrow?


I have been engaged in different casErBj
I


years.


I do.


I should say over 20


A


A


In Chicago.A


A


Where have you known him?


How long have you knovm him?


anc e yJi th him?


Q


Q


12


13


14 I
!
i


15 I Q


16 ( Q


17


18 in which l[r Darrow was engaged, - in v[hich I was engaged


19 as an ettorney and in which he was also engaged as an at-


20 torney.


21


22


I
Q. on the same side or different sides? A HY re~011ectia11


is that I v.es on opposite sides in €Nery instanc e.


23 Q Have you lmovm him at the Bar here amongst lawyers in


24 the City of Chicago? A I have.


Q Have you known him in social life? A Not ex:cept as I met


him at meetings of the different bar associations or on
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pUblic occasions E~d at banquets, otherwise, I think I have


character, yr Kerrick? A I should not say so, no. It


has been rather in relations that came about through being


A I


A


By }J!r Keetch:


And you met him in a professional way, only.


Y~atwas that reputation? A It. \'\8S good.


And now putting it in the present tense, what is


Have you knovr.n him in politic al Ii fe in Chic ago?


Your connection ~~th Mr Darrow has been of an intimate


Q


Q


Q


Q


Q


court.


not.


should say so, as I recall now. Fxcept as I stated, I


have known of him in political life. I, myself, have not


been at all active in politics, and I therefore have hEd


no occasion to meet him directly in political matters.


Q, Do you khow th e general reputation which 1fr Darrow bore


in the community in which he resides previous to the find


ir.g of th ase indictments against him, for truth, honesty


and integrity? A I do, I believe.


engaged in the same cases. I recall one or two which ,',ere


ve~ import~nt cases and which brought me in contact


\v.l th him at many different times, in cou rt and out of


that reputation? A I should say it is good.


MR lJfASTERS: That is all. n


UR KEETCH: (Reading: )


ItCROS S-EXAUINATI Ol\f
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have no doubt I have met him and I have some reco 11 eo t ion


of meeti~ him in connection with pUblic fUnntions, like


banquets '. or meetings of the bar associations here.


I prewume, refers to the City of Chicago entirely? A En


tire~, as to my knowledge of his reputation.


esty and int egri ty, in th e community in which he resides.


Have you h ed 0 ccasion to discuss that, Mr Herrick, as to


those particular traits? A I have, in meeting different


The qaestion goes as to his reputation for truth, hon-


And his reputation in the comnnni ty in which he lives,


Q


Q


1


2


3


4


5


6


7


8


9


10


of it myself at different times, as I recall.


11 'II lawyers heard his character talked of, and have spoken


12


13 }!R KEETCH:


14 UR 1'1rASTERS:
I
I


1~ I;)1


161


171


18


19


20


21


22


23


24


25


261
I


I
I


That is all.


That is all.


(Signed.) John J. Herrick."
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1 MR ROGERS: (Reading:)


2 "ARTHUR H. CHETLAIN, produced as a vdt-


3 ness on behalf of the defendant, being first duly sworn,


4 was examined in chief by Mr Uasters and testified as follows:


5 Q JUdge, will you please state your full name? A Ar-


6 thur H. Chetlain.


7 Q \bere do you reside? A 1414 Sheridan Road, Chicago,


8 Illinois.


9 Q How long have you lived in the city of Chicago?


10 A 35 years.


11 Q You a re by profession a lawyer? A I am.


12 Q How long have you practised the profession of law?


13 A Since 1873.


14 Q In what state were you admitted? A State of Illi-


15 nois.


16 Q You came from do\m State, somewhere? A I studied


17 law at Rockford, yea.


18 Q And did you practice in Rockford a while? A No, I


19 came di rec t to Chic ag 0 •


20 Q You have been practising all the time in the city of


21 Chicago? A Ever since, EnCcept when I was on the bench.


22 Q Have you ever held any official positions in this


23 County? A I ha" held tVIO.


24 Q vtlat are they, JUdge? A I was first assistant


25 Corporation COtmsel during th e Washburne administration


26 in 1891, - 1891 to 1893.
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Q Who was Corporation Counsel then, ju~Se? A john S.


Miller; I ViaS his first assistant.


Q I suppose you remember that Darrow was at ohe time in


the Corporation COu.llsel's office? A He was; I met him


there frequently.


Q Was that before or after the time he was there, vhEn


you were there? A When I was th ere was after the time


he was there, althol~h he had matters that were still pend


ing and often came to the office.


Q How long hwe you known Clarenc e S. Darrow? A 25


years.


Q, I1J:l the time in the City of Chicago? A Yes.


Q What has been the nature and intimacy of your ~quaim-


tence \nth him? A I hawe known him quite intimately.


saw him frequently when I was first assistant Corpora


tion Counsel and hed an intimate personal acquaintame


with him at that time, socially and professionally, and


that acquaint anc e has continued more 0 r 1 ess up to the


present time, even after I went on the bench.


Q When did you go on t he bench, jUdge? A 1893.


Q And that was the Superior Cou~t of Cook County?


A That was the Superior Court of Cook COlUlty.


Q How many terms were you jUdge of the Superior Court?


A Th ree terms.


Q That is 18 years? A I held a short term, a five


year term. I filled the vacancy left by the death of j
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1 Kettel.


2 Q And then you held two t enns of six years; that would


3 be 18 years YOll were on the bench? A 11'7 years.


4 Q Did you know Darrow in political life here? A Only


5 in a g enoral way.


6 Q I suppose you knOll of him in political life here?


7 A yes.


8 Q Did you kno'w of him in social life, where you social


9 fri ends? A yes.


10 Q .And you knew him at the Bar, 0 f course? A As a prac-


11 ti tionor at the Bar.


12 Q As a practitioner~ before you' and


13 whil e you were at the Bar yourself? A Yes.


14 Q Did you know him at the Bar Association, -- the City


15 Bar Association and Illinois Bar Association -- are


16 you a member of those associations? A I am not a mem.


17 ber of the Illinois Bar, no.


18 Q Are you of the City Bar Association? A yes.


19 Q Did you know him there? A In a general way.


20 Q During the time, J'udg e, that you 1m ew Darrow, I wish


21 you v.ould s tate whether he was a man \mo VIas much or Iit-


22 tllm in public notice here in Chic<\go? A I may say that


23 durine that entire time he was more or less in pUblic


24 notice.


25 Q ~ that you mean in the n6\7Spapers? A Politically


26 and socially, yes, and in every other v,ay.
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Q And by t hat you mean in the ne-"spapers and amongst


the peopl e here? A yes.


Q Do yo:u know the general reputation which Mr Darrow


bore in the communi ty in which he resi des previous to the


finding of those indictments ~ainst him, for truth,


hon esty and in tegrity? A I do.


Q What \vas that reputation? A IOCcellent. 1t


1fR KEETCH: Obj oot to the form of the answer.


THE COURT: Obj action overrul ad.


~fR R01ERS: (Reading:) "PUtting it in the present tense,


Vlhat is that reputation? A If the question had been so


asked, I would have said good.


(Siened.) Arthur H. Chetlain. u
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"JESSE A•. B/lLDWIN, pro duc ed as a witness


on behalf of the dedendant, being first duly ~{orn,,~s


ex:amirted in chief by Mr Hasters, and testified as follows:


Q JUdge, will you please state your full name? A Jesse


A. :B aldwin •


VJhere do you reside? A At Oak Park.


Is Oak Park a part of the city of Chicago? . A No; it


Q


Q


Q


That is in COok COunty? A yes, eiqht miles out.


lies immediately contiguous to it, but it has a separate


village government.


Q You are a member of the bench here? A yes sir; I


have been on the bench for three or four years.


Q And prior to that time in the practice of your pfofes-


sion? A Practised maw here in Chicago 32 years prior


to t hat time.


Q Were you admitted to practice in the State of Illi-


noise; I mean, initially? A yes sir.


QAnd elected to the Circuit Bench of Cook Countyj Illi-


nois, three years ago? A yes si r.


Q, At present you a re a member of the Appellate Court of


the First District? A yes sir; I was assigned by the


SUpreme Court to the Appellate Court work a year ago last


December.


Q How long did you practice law in the city of Chicago?


A About 32 years befo re Iwent upon th e bench.
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1 Q no you know the defendant, Clarence S. Darrow? A I


2 do.


3 Q, How long have you known him? A Well, for at least 15


4' years, ~nd probably 20 years.


5 Q I have to recur a moment. I meant to ask you if you


6 have (!Ner held any other 0 fficial position that that. of·


7 JUdge of the Circuit Court? A Not in the ci ty here. I


8 have been town attorney in various divisions of our munici


9 pality, from time to time, - not in the city; and I occu-


10 :PY' various positions of trust. I am one of the trustees


11 of the University of Chicago; I am one of the trustees


12 of Rush Medical COllege of Chicago, and I am one of the


13 trustees of the }.'fanual Training School. Quite a number of


14 interests of that kind, but no pUblic position -- Oh, I


15 beg your pardon. I was seven years Assistant United


16 States Attorney.


17


18


19


Q Here in this city? A yes.


~ United States District Attorney? A Yes, assi stant.


Q When was that, JUdge? A lfY term of service began


20 early in 187'7, and concluded in just the lest of Deceniber ,


21 1883.


22


23


24


251
I


26 1


I


Who vms District Attor!ley at that time? A Judge


Bangs 'wae the District Attorneyat the time I was appointed.


I served with him about a year and a half, and then with


General Leal:e during his entire term of service, about four


or five years.
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From 1877, to 1883, that .....~s und~r th e Presidential ad-


2 ministration of president H~es? A H~es appointed General


3 Leake. and General Leake came in and obtained my services


4 I during the entire term of his- service, though I had a resig


5 nation pending months befo re he left; 00 tion upon '.vhich was


6 '1J'Ii thheld at his request, because he did not want to appoint


7 a successor.


8 Q Ere you a member of the Illinois Bar Association,


9 .Judge? A yes sir.


10 Q Have you held any official· relation to the Illinois


11 Bar Association. as president or vice-president? A No.


12 I Q Or in the city bar association? A No.
1


13 Q ~ou a re a member of that. I take it? A I am a mem-


14 tber cf that and also 0 f the Chi cago Pat ent Law Assoc iation
I


15 I and the .American Bar Association.


16 . Q Have you held any positions in those associations?


17 A I am on the Executive Committee of the Chicago Patent


18 Law Association. I have held no official connection \nth am


19 of th e oth ers •


20 Q. You are a member of the Law Insti tute, of course?


21 A yes.


Have you held any official position in that?22 I Q.


23 offic ial posi'tion in that.


A No


24 What has been th e nature and intimacy 0 f your ~quaino-


practitioner at the Bar and as one who achieved very con-


25


26 !


I
I


t anc e "It,ri th Ierrovr? A V[hy, I have known Hr Darrow as a
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1 siderable prominenc e years ago; and in these lat er ye ars be


2 ing concerned in the more important cases of litigation.


3 Perhaps I knOY; him as well as almost any lav!yer practicing


4 at the Bar, unless it be some one in our building, wh ere


5 I met him on ~count of the location of our offic es.


6 Q


7 A


Have you known him in ~ political life?


Oh, yes.


8 Q I mean by reputation? A Oh, yes. VIe were not of


the same political l' ai the


Q Have you knmvn him in social life? A Not so well.


11 I have met him, but I don't know anything about hi s home


12 and community life.


13 Q Have you knovm him at Bar Association meetings and


places of that kind? A Oh, yes.


Q During th e p3 riod of time th at you knew him and


knew of him, I wish you would state whether he was a


personality VIDO v~s much or little in pUblic notice?


18 A IJuch.


19 Q Did that notice take the for.m of newspaper comment or


20 comment amongst members of the Bar in social life here


bore in the· c OIllmuni ty in \ihich he resides previous to


Q Vlhat y.as that reputation? A It VIas good.


th e finding of these indictments c:g ainst him,for truth,


honesty and integrity? A I do.


A I should say both.


Do you know the general reputation which l!r Darrow


in Chicago?


Q


21


22


23


24


251
26/


I
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And now putting it in the present tense, .rudge, \'hat


2 is that reputation? A It is good.


3 MR MASTERS: That is all."


4 MR KEETCH: ( Reading: )


5


6


7


"CRQSS-EXMlINATION


By l,fr Keetch:


Judge, your relation with him has been one of intimacy,


8 has it? A Not intimacy. I was nwer associated with


9 him in any Ii ti~ation. \\hen I knew him years 8.g0, yrhen he


10 first attracted my attention, he was one of the counsel


11 fo r the northwestern railroad. I lived upon t bat lin e


12 and knew the officers very well, and had occasion to


13 observe his conduct· in court, and on occasions t I v..as int


14 their 0 ffic es.


15 Q You said you ]mew him perhaps as vlell, if not better


16 than anyone else. That is what I based the qaestion on.


17 A What I meant to say was, his activities were such and


18 he chanced to be in such a class of litigation that I knew


19 as much about him as I did about almost any lawyer in


20 Chicago. I did not mean to indicate more than that.


And you have come over here at the request of Mr


21


22


Q


Q


NO; not socially? A Not socially.


23 J,fasters, his friend, and I believe, his former partner?


24 A yes.


(Signed.) Jesse A. Baldwin."
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UR ROGERS: ( Reading: )


·CHARLES S. CUTTING, produced as a wit


ness on behalf of the defendant, being first duly sworn,


was ex:amin a::l in chief by Mr J!ast ers, and t estifi ed as fol


lows:


Q Will you please state your full name? A Charles S.


Cutting.


Q 'Vhere do you reside? A Chicago, Cook County, Illi-


noiSe


Q How long hmre you liv~d in Chicago? A I have lived


in Chicago seventeen year~; I have live4 in Cook County


thirty-two years.


Q Were you born in this sfate, Judge? A No sir.


Q Vihat state? A Vermont.


Q How long heTe you lived in the State of Illinois?


A 48 years.


Q Do you hold any official position in this county?


A Ido.


Q What is it? A jUdge of the Probate Court of Cook


County.


Q How long have you held that position? A Eleven


years last December whEn I fkrst qualifi 00.


Q Before you were elected to the Probate Bench, state


\mether you were folloWing the profession of the practice


of law? A I was.


Q Was that in this city? A Yea sir.
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1 Q Did you practice lavv anywhere else than in Chicago?


2 A never, except incidentally; my office was always here.


3 Q Where were you admitted to th e bar? A Here in Illi


4 noise


5 Q What year? A 1879.


6 Q Have you held any oth er official position than that


7 of Judge of the Probate Court of Cook County? A I was a


8 1!aster in Chanc~ry of the Circuit Court of Cook County fihr


9 two terms.


10 Q Vlhen was that? A That was in -- I think it was 1890


11 to 1898, a term and a half t in reality; my jUdge died.


12 Q Have you held any other af ficial position in this


13 county? A Not unless you call educational posi tions


14 official. I \'..as President of the Cook County Board of


15 Education for nine y €ers.


16 Q Anything else? A No, only some little local offi


17 ces 'when I lived out in the country.


18 Q Ever States Attorney? A No sir.


19 Q Were you a member of the Legislature t anything of


20 that kind? A No sir, not guilty.


21 Q Are you a member 0 f the Chic ago Bar Association?


22 A I am•.


23 Q The Illinois State Bar Association? A Yes sir.


24 Q The .American Bar Association? A yes sir.


25 Q Have you held any official positions in any


26 organization s? A No, exc apt t hat I was a member of th
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Advisory Council of the American Bar Association for a


while, at one time.


Q How .long ago was that? A Two y ears ~o.


Q Are youof'ficially connected wi th any of the clubs of


this city? A yes sir. -- not now.


Q Well, when were you? A On, within the last ten


years.


Q Wlat club? A I have hM official connection with


the Law Club; I ,ms president of that for one term.


Q Did you ever have any official connection with the


Union League Club of Chicego??tt


IlfR KEl!J"'TCH: I say, your Honor, to all th ese questions


relative to the clubs" I might as well, fo l' the purpose


of th e record, show there was an obj rotion made to each


on e of thoa e questions, and to the last question, "Did


you ever have any official connection with the Union


League Club of Chic l!go u, as incomp et ent, irrel want


and immaterial.
I


THE COURT: Objection overruled. It will be understood


that the same obj ectionis interposed to each and flVery


question.


1!JR KEETCH: What a witness' social rel<ltions may be to


a club, cannot have anything to do wi th the defendent' s


repu tation.


THE COURT: 1ray show his qualifications to give an


as to that reputation, however.
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1 MR ROGERS: (R3ading:) itA I was president of the


2 Union League Club of Chi cego for one term.


3 Q VThen' VIas that? A Four years ago.


4 Q Do you know Clarence Darrow, th e defendant in these


5 indictments? A I do.


6 Q HOw long have you known him? A Fift een or twJ3nty


7 years.•


8 Q V.here have you knovm him? A Here in Chic.arso only.


9 Q Wlat h ~ been the nature and intimacy of your acquain-


10 tance with him? A yes, I understand. I have knom,


11 him only as a practitioner at the bar.


12 Q You did not know him in any of these organizations of


13 lawyers? A Yes, I think he was a member of the Chicl\go


14 Bar Association and the State Bar Assodation, as I rece1l


15 it, and I have no doubt I met him there.


16 Q Have you known him at all socially? A No, I


17 think not; I never have had any social acquaintance


18 with him.


19 Q During th e time t hat you knS'N him, Judge, in Chic ago.


20 Illinois) I wish you would s tate whether he was a man who


21 was much or little in public notic e? A He v.es muc h in


22 public notice.


23 Q In \"{hat particulltr? A Oh, in the nature of the


24 litigation 'which he conducted, in the speeches on political


25 and sociolo?,ical SUbjects which he made more particul


26 ly than in &lY oth e1' way.
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1 Q Do you mow the general repu tation which lIr Darrow


2 bore in th e c ornmuni ty in which he r esi des, previous to


3 the find~ng of tle.se indictments against him. for truth,


4 hon €Sty end integri ty~? A I do.


5 Q. What \'as that reputation? A It was good.


6 Q. Putting the question in the present tense, v.hat is


7 that reputation? A EXclusive of these things which


8 you !Jave previously mentioned, good.


9 Q You mean these indictments? A That is what I


10 refer to.


11 MR MASTERS: That is all.


12 1!R KEETCH: No questions•.


13 (Signed.) Charles S. Cutting. u


14


15


16


17


18


19


20


21


22


23


24


25


26







1 MR ROGERS: (Reading: )
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2 "'IVILLIAi\f E. DEVER, produced as a witness on


3 behalf of the defendant, being first duly sworn, was


4 I examined in chief by Mr Masters, and testified as follows:


5 Q :rUdge, w'ill you please state your full name? A Wi1-


6 liam E. Dever.


7 Q. VJhere do you reside? A 708 Buena Avenue, Chi cago ,


8 Illinois.


9 Q How long have you lived in Chic a{So? A 28 years.


10 Q Do you hold any official position in the County of


11 Cook, and state of Illinois? A yes.


12 I Q v.hat is it? A :rudge of the Superior Court, Cook
I


131 County.


14 1 Q Have you held any other position in this county or


15 i in this city? A yes.
I


16! Q will you please state what it is? A I VIas a member


17 of the BOard of Aldermen for nine years.


18 Q Prior to the time that you were elected to the bench, .


19 how long were you practising law in the City of Chicago?


20 A Twenty years.


21 Q Do you know the defendant in this case, Clarence S.


22 Darrow? A .I do.


Q How long have you kno\m him, :rudg e? A About 15


years; oh, I know him personally for about 15 years.


Q 'Il,hat has been th e nature and intimacy of your acquaint


ance ~nth him? A Well, I have met him in public life







4077
1


2


3


an alderman at committee meetings -- oh, in various vvaysi it


is difficult now to recall then all.


Q You knew him, then, of course, at the time he was


4' in the Corporation Counsel's offic e during the a dminis-


I wish you ',l/ould state whether or not he was a per-


bore in th e communi ty in which he resides and previous


sonality who .~s much or little discussed during the per-


A He was.


truth and integrity? A yes.


Q And you he-ee heard peopl e discuss t hat particular


BY MR EEETCH: Q The reputation, .rudge, I pt" esume, is


...vi th reference to what people have said about his honesty,


MR KEETCH: ( Reading: )


"CBOSS-EXNJINATION


Q You mean by that A He was much discussed, yes.


Q In the press as well as by 'llord of mouth? A Yes.


Q Do you know th e general reputation vJhich Mr Darrow


iod of time that you knew him?


to the fiiit1ing of these indictments against him for truth,


honesty and integrity? A I do.


Q What ,vas that reputation? A Good.


Q NOVl, I vlill ask you in th e present tense. What is that


reputation nov~ A Good.


HR MASTERS: That is all."


tration of .Judge Dunne fran 1905 to 190'7? A I did.


Q And during the period of time that you knell him "vas it


your habit to meet him frequently? A It was.
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1 phase of his character, have you? A yes, I have.


2


3


Q


Q


Frequently? A yeS, I think I have frequently, yes.


Can you tell the time and occasion when such a necessity


4 I arose? A I can tell the occasion and about tbe time, yes.


15 years, but probably nearer to 20.


5


6


7


8


9


10


11


Q


yes.


Q,


A


Q


Q


As to his truth, honesty and integrity? A I think so,


Not with reference to his political standing here.


Well, th e discussion I heard involved that also.


How long have you known him, J"udge? A Approximately


I see. And you halTe met him frequently? A Yes, very


12 frequently.


13 Q lnd your ~quaintance vvi th him is of a friendly nature,


14 of course? A yes.


mate, perhaps, as myroquaintanceshup with a few others, but


I can say I knew him intimately, yes.


You have come here at my request,


yes, I WQul d be glad to.A


By ur Mast ers :


.An intimate nature? A ~ther intimate; not as inti-


Q


Q


iltohis behalf?


J"udg o? A yes.


Q. And naturally under the circumstances in 'which he is


now plaoed, you feel that you ,rould answer these Questions'1-


of course, with due respect to the truth, of course, but :
I


I mean as bearing that fact in mind, - that he is the I


defendant in the case out there noVl, that is you v\~mld I
I


voluntarily or ve~ gladly accede 'to this request to testitf


I
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1 Q Without any SUbpoena of any kind? A Yes.


2 1,{R l!ASTEHS: That is all. 'lhank you very much.


3 M:R KEETCH:; Thank you, very much.
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1 MR ROGERS: ( Reading: )
4UtHJ I


2 "GEORGE A. DUPUY, produc ed as a wi tness on


3 behalf of the defendant, being first duly swom, was exara


4 ined in chief by Mr Masters, and testified as follows:


5 Q


6 Q


Will you state your name, please? A George A. DupW.


\~ere do you~side? A 4526 North Paulina street,


7 Chicago, Illinois.


8


9


10


Q HoVl long have you lived in Chicago? A Over 30 years.


Q And your profession is that of a 1 awyer? A yes sir.


Q Have you ever held any official position in this


11 cojtnty? A I vvas a member of th e Superior Court six


12 years.


13


14


Q


Q


F$rom what time to what time? A 1904 to 1910.


Did you ever hold any other official position? A I


15 was assistant Corporation COunsel 0 f the city of Chicago


16 a number of years.


'17 Q How many years, .Judge? A I think about four and a


18 half YJr five years, altogether.


19 Q \~at administration "V'as it? A First under :Mayor


20 Hemstead Washburne in 1892 and 1893, continuing for a time


21 under the amJinistration of Carter Harrison, Senior,


22 and then 1ater a period of two years under the administra-


23 tion of George B. Swift, Mayor.


24 Q You started in then under .Jonas Hutchinson, wasn,t it?


A No, I never ';/as in the office with .Jonas Hutchinson.


Q Did you know th e defendant Claranc e Darrow, at the







1


2


3


LiOWl


that you were in the COrporation Counsel's office? A I didr
Q Rov! long hmre you known Darrow, .Judge? A 20 years, I
I think•.


4 Q Was that all the time in Chicago? A yes sir.


5 Q You didn't know him anywhere else except here?


6 A Never anywhere else except here.


7 Q VJhat has been th e nature and intimacy of your acquain....


8 tanc e wi th him? A I h BITe knO'\Vll lifr Darrow during the


9


10


11


12


last 20 years as a member of the Bar, having met him fre


quently the same as I would any other member of th e Bar,


and during a part of the year 1893 -- I think it was -


Mr Darrow was assistant Corpaeation Counsel of the city


13 at the same time I was. I knew him somewhat familiarly


14
I


15


16


17


18


19


20


21


22


23
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I
I


in the offic e at that time, as we both were in th e 0 ffic e


at the same time for a period of some months. Since th en


he has conducted cases in the court over ~hich I presided.


Q Did you lmow him socially, .Ju~'Se? A Somewhat, I met


him frequently; on several occaiions at lawyers' banquets


and thing s of that kind..


Q Did you know him in political life? A Well, not


very much because, generally speaking, M:r Darrow and I


v.ere not on the said side of the political fence.


Q Belonged to differentparties? A yes.


Q. . Dlring th e time you knew ur Darrow, I wi sh you


would state whether or not he was a personality or


acter who was much or little dascussed in Chicago,







I 4U~~
1 COunty, Illinois? By "being discussed" I mean by word of


2 month and in th e pUblic pr ess and othervdse? A He


3 was a man who was a good deal discussed in all those ways.


4 Q, Do you know the general reputation which Mr Darrow


5 bore in t he community in which he resides previous to


6 the finding; of these indictments against him, for truth,


7 honesty and integrity? A Assmning that the vicinity in


8 which he resides was Chicago, I answer that yes.


9 Q, 'What was that reputation? A It '."laS Bood.


10 Q, What is that reputation? A Good.


11 :qR MJ6TERS: That is all."


12 J;,I[R KEETCH: ( Reading: )


13 lfCROSS-EX~1INATION


14 BY M~R EE ETCH: Q The repltation in th e communi ty in which


were throvm'into more or le~s intimate contact vdth him?


bbth assistants to the Corporation Counsel of the city


'lie wera I
I


at !
I
I


i


I
I


I
,


A Yes


In the same offic e


lnd naturally, you


A


yes, that is what I mean.


sir.


And that intimacy, I pr estl.':J.e. has been kept up from


yes


I see.


And you say you occupied the same offic e with him for


Q,


thesame time.


Q,


that time or to til present, until he went to California


A


Q


but different offices in the same suite of offices;


he lives as you understand it, is Chicago, Judge?


sir.


some time as Corporation COunsel?
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1


2


3


A NO, that wouldn't be a correct answer, to say that it


has. I have met him very much 1 ess frequently during the


years sinqe then, and seen less of him.


4 Q I mean the same friendlY relations have been maintain


5 ed? A yes.


and integrity. Is that bas ed upon wh at has been discussed


ebout his truth, honesty and integrity, or what has not,


been discussed about it? In otheer \~rds, how do you base


your answer that that is his reputation? A I don't


6


7


8


9


10


Q And you spoke of his reputation as to truth, honesty


11 think I ever heard it discussed.


you mean by that.


and professional conduct in th e communi ty.


A Welll, I shoul d


In a personal way? A Well, I don't knowEXactly what


Is this your personal opinion, JUdge, that you .re


Q


Q


say I am testifying to a matter of fact, acquired through.


knowledge of the man and of his associations and his life


giving noVl, 0 r it is reput ation


Q Your own personal observation? A yes sir.


Q, Over 'Nhichdepartment did you preside, judge, when you


were Superior JUdge? A Well, all three branches of the


.work, the common law, chane ery v,ork, and presiding in the


Criminal Court, ex-offocio. At different portions ofmy


term of service, I ",'JaS one y ear in th e Criminal Cour.t and


two years in Chancery work, and the rest of the time


Common Law work.


25


12


13


14


15


116


17


18


19


20


21


22


23


24







4084


1 Q Was Mr Darrow a frequent trial 1 fNlYer before you?


2 A .yes.


3 Q Mostly jury cases, were they? A No. He tried a num-


4 bel' of facses, I remember, and I should think three or


5 four Chancery suits, that I remember better than I remem-


6 bel' any jury cases he t ri ed; though, I think he did try


7 some jury cases during the time. I don't remember Mr Dar-


8 row weI' appearing in any case in the Criminal Court, but


9 he may have done so.


10 Q Do you know a man by th e name of Erbstein? A Yes.


11 Q Did he app ear in any case wi th l~r Darrow before you


12 in the Criminal Court? A I don't think so. I don't


time.


remember of trr Darrow weI' appearing in any criminal cases,


and I don't remember of :Mr Erbstein ever appearing in any


but criminal cases, possibly a few divorce cases.


Q I th01l,Cjht you said he apIB ared before the Criminal


Court and he appeared before you there? A No.


That is all.


I said that I held the Criminal Court part off th e


Central Railroad.


A


HR KEETCH: . Thank you. I
I


l~R MASTERS: J"ust one question. I
Q J"u~e, sine e reti ring fran th e bench, wh at has been YOu~


I


work or pr actice? A I mnattorney for the I~linois 1


I
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I


That is all.


(Signed.) George A. Dupuy."
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l~. ROGERS. (~eading) "WltLIAM McSlmELY, produced as


a witness on behalf of the defenaant, being first duly swor


was examined in chief by i\/r. Masters and testified as fol


lows;


Q JUdge, will you please state your full name? A Willian


H. 11cSur ely.


Q Where do you reside? A 5037 Washington avenue, Chicago.


Q How long have you lived in the City of Chicago? A ~ven


five year 8, lac kine a few mon the.


Q And how long have you prac ticed law befor e you wef e a


jUdge in this city? A Well, 1 can perhaps better answer


that by telling when 1 was admi tted, and then you can do


the sUbtracting.


Q All right. A 1 was admitted to the bar in 1889.


Q Did you ever hold any official position, Judge?


A 1 have.


Q i wish you would state what they are or were. A Both.
'T


Q yes. A 1 was at one t irre a member of the Gener al As-


sembly of this state, representing the Fifth Senatorial


District; that was in the years, 1905 and 1906. And


in the spring of 1907 1 was elected to su~ceed JUdge Joseph


N. Gary, of the Superior bench, and 1 have been on the


bench of the Superior Court continuously since that time,


and re-elected last rovember for the full term. In Febru-


ary of th is year 1 was appointed by the Supreme Cour t


to sit in the Appellate Court of the First District of







4086


was in 1887.


me t Mr. Darr ow-.


state of Illinois, and 1 am sitting there now.


Q Do you know Cl ar ence S. Darr ow, Judge? A 1 do.


Q How long have you known him? A Well, 1 ha~e known Mr.


Darr ow, 1 should say, froIli the time 1 firs t came to Chicago,


almost.


Q 1 can't remember, JUdge. 1 wasn't here myself then.


A And through Lqngworthy, who had an office right next


to the off ice 1 was in, 1 then fir s t knew of :.1r. Darr ow and


a
Q ,.hen yeu have known him since 1887? A 1 knew IMr.
Langwor thy--was that th e name of an at tor ney who, 1 think,


was wi th Mr. Darrow ehn Darrow first carr.e to Cbicago? That


Q J don't believe 1 asked you when that was.


A Well, 1 came here in the summer of 1887 and 1 knew Mr.


Darr ow shor tly after tha t •


Q That Was about the year that he came to Chicago, wasn't


it':' A He came here from Clevel and, if 1 recollect corr ec t


about that same year.


Q you came from the state of Ohio too, did you not? A 1


came from the state of O!1io, the southern part.


Q Did you know Darrow in Ohio before corning here?


A No, 1 did not.


Q your acquaintance With him has been then, in the city of


Chicago, and nowhere else? A Nowhere else.


Q Was he in tre legislature at the time you were, or was
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1 it before? A pe was there the session before 1 was


2 t 1"er e 0


3 Q What has been the nature and the intimacy of your


4 acquaintance with him, Judge? A 1 have known him as


5 one of tte well known men of Chicago. He has been more or


6 less in the public eye for a great many years. 1 have


7 never had what you might call an intimate personal rela-


8 tionship with Mr. Darrow, 1 had a speaking and chatting ac-


9 quaintance with him, beginning over twenty years ago, and


10 at times since then, whenever we would meet, we would talk


11 and discuss as lawyers would. at the bar. 1 cannot say,


not


Very few times.A


Tn cases? A He has.


HoW frequently did that ts.ke place?


A


Q


perhaps, it was any closer than that.


Q Has he appeared before you when you W~ e holdin,g court?


He has.


12 I


13


14


15 I
I


16 1 Q


17 ii1r. ~arrow has been before me, 1 should say, probably


18


19


20


21


22


to exceed ten times. 1 might say, that my earliest


association, or khoVlledge of !/lr. Darrow, was in connection


with the old Sunset Club here in Chicago, many years ago,
. qui te


of which he was/an active, prominent member, and 1 was


a very inactive and humble rrember. 1 heard :.t:. Iarrow


Yes.


Tha t was a club of li te:r:ary and profess lonal rr.en?


talk at almost every meeting, and we would discuss matters
23
24 I informally perhaps, afterwards.


251 Q
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1
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3


4


5


6


7


8


9


10


- Pac;ific
Q Who used to meet generally at the Grend~Hotel,:~, didn't


""they, for dinner? A Yes, that is the place.


Q And talked on SOlli.e topic like Single Tax, or some-


thing of that kind? A There was no subject too sacred for


them to discuss freely. They discussed everything.


Q The attendance was about how much, as an average thing,


JUdge, howmany were there? A I should say procably two


or three, or four hundred aometirres •


Q . During the time you knew Darrow in the City of Cticago,


was he a character here who was much or little in the pUb-


11 1ic notice? A He was considerably in the public notice.


12 Q In wh:it way, in what form? A 'Politically, but perhaps


13 more especially his views on social questiono.


14 Q Economic questions, too? A And eccnomic questions,


15 especially in connection with ques tions ar is ing from dis-


16 cussions of labor protlems.


17 Q Was that notice and discussion in the publiC press, or


18 by word of mouth, or jus t what form did it take? A Both,


in the community in which he resides, previcus to the


1 should say.


bor~ in the communi ty in which he resides, previcua to


Did 1 know?A


Do you kno\v the general reputation wUich :..1r. Darrow


and integrity?


Q


Q Do you know the general reputation which 'Mr. Darrow bore i


i .
finding of thea e indic trnen ta agair:.s t him, for truth, hones t~


I


I


finding of these indictments against him, for truth, hone
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1


2


3


and integrity? A 1 do.


Q What was that reputation 7 A Good.


Q What is that reputation now? A Good.
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4' MR • MASTERS • That is all."


lived, 1 understood, at the Chicago Beach Botel, and 1


Q The communi ty you referred to, of course, refers to the


ci ty of Chicago? A Yes.


Q As a whole? A Yes.


Q vou don't limit it to any neighborly sense, or anytbing


Jus t to the whol e ci ty


5


6


7


8


9


10


11


12


MR. KEF-Te p
• (Reading)


of that kind?


near Darrow, did you?


Cross-Examina tion, by Hr. Keetch.


You don't live


AYes, th e I as t f i v e year she


13 would aee him on the train; 1 lived hear there and would


14 take the aan,e train. 1 used to see hi m frequently, and


151 when it was convenient, we wOt:ld sit down together and


16 talk.


17 Q But your relatio:r.s were not those of intimate friends?


18 A Not at all.


19 Q ~he nature of the cases which he tried before you,


20 were they" in the nature of appeals or-- A It was per


21 haps in the criITinal branch where he appeared niore tirres


22 than any otter place.


23 Q Jury tria"ls? A Well, not always a jury trial, butwe.;


24 had quite a session th:::.t :.!r. ~tasters kr.ows about, in the


ma:ter of the argument to quash indictments.


pied severE..I da;y-sn did it not.


That o ccu-
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1 MR. MASTF.RS. Several days.


2 A lind then there vvere otrer occasions tbat he appeared


3 before me.


4 I MR. MASTERS. Q. you refer, JUdge, to the case where !i1r.


5 Frank J. Loesch was special states attorney? A Yes.


6


7


Q In the primary election matters? A Yes, that is it.,.
MR. MASTERS. Mr. Darrow and 1 were in those cases.


8 MR. KEETCH. Q Has a man by the name of Erbstein ever


9 had any cases with tim before you? A 1 think now. Mr:


10 Erbstein has been before me a great many tin:es, but 1 don't


11 recall any case where he was associated with 1.1r. Darrow.


12 Q And this reputation that you speak of, Judge-:-of course


13 it is unnecessary for me to ask you what reputation is, but


14 that reputat~on, what is it based on, your discussir;ns wi th


15 people? A on ~Yhat people said about hin: with reference to


16 those points.


17
.


Q These traits? A These traits and others. Fe was


18 a n:uchly discussed man.


19
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MR. KEETCH. That is all.


(Signed) William H • McSurely. II







::.ind testified as fo110\'1s:


pr oduced as a wi tness on behalf of the def end ant ) l'aving


NgA


McroNALD,rtCHARLES A


A 1 am.


MR. ROGERS. (Reading.)


1 am not.


Q And the Chicago Bar Association? A 1 arr, •


Q AI e you a member of the Amer iean 1='ar Assoc ia tion ?


Q, Before that time you were in the practice of the pro-


fess ion of law in the oi ty ) were you? A 1 Vi as.


Q Are you a ffiember of the Illinois State par Association'?


Q What is it 1 A Judge of th e Super ior Cour t of Cook


County.


~ ijave you held any other official position in this County


or in this state? A 1 have not.


Q Please state your name? A Charles A. McDonald.


Q Where do you reside? A 6121 Kenrr.ore avenue) Chicago.


Q How long have you 1 i ved in tl- e Ci ty of Chic ago? A 16


years last past.


Q How long have you lived in the State of Illinois?


A Pr actioally all my ; ife .


Q 'That is about how long) JUdge? A 47 years.


Q Do you hold any official position in the County of Cook


and State of Illinois at the present time'? A· 1 do.


been first duly sworn, was examined in chief by :\~r. ~hsters,


Q When were you elected to the Superior Court bench?


A In November of 1910.
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1


2


Q Do you know the defendant, Clarence S. Darrow?


A I do, quite well.
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3 Q nOW long have you known him? A 15 years.


4 Q Where have you known him? A In Chicago.


5 Q Any other place? A No.


6 Q What has been the nature and intimacy of your acquaint-


7 ance with him? A Why, 1 have met him in the practice of


8 lliy profession, and also in political life.


9 Q During the time that you have known bim in Chicago,


10 Illinois, 1 wilnyou would state whether he was a man who


11 was much or little in the public notice?


12 much iIj. publ ic 1ife •


A He was very


13 Q ro you know the general reputation which Mr. Darrow bore


14


15


16


in the communi ty in which he res ides, previous to the find


ing of theseAindictments against him, for truth, honesty and II


integrity? Ida.


17 Q What Was that reputation A Very good.


18 Q rutting it in the present tense, What is that reputa-


19 tion? A Good.


20 MR. MAs ters • Th at is all.


21 MR • KEETCH. That is all. No ques tiona.


22


23


24


25
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(Signed) Charles A. McDonald."
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1 MR. ROGERS. (Reading) "GEORGE KERSTE~,


2 produced as a wi tness on behalf of the deferrl. ant, having


3 been firs~ dUly sworn, Vias examined in chief by rEr. Masters


4 I and test ified as follows;


Q What is your name '1 A George Kersten.


Q Where do you reside? A 2328 Cleveland avenue, Chicago.


Q pow long have you lived in the City of Chic ago'? A Since


5


6


7


8 1853 •


9 Q. Did you at any time practice law in this ci ty? A Yes,


10 sir.


11 Q From what time to what time? A 1 practiced La'll off and


12 on from 1883 to 1903. 1 want to explain th3.t. 1 was


13 appointed Justice of the Peace and Police Magistrate in


14 ~883, and during the time 1 presided as Police Magistrate


15 and Justice of the Peace 1 was in gener:].l practice, that is,


16 1 had not much general practice, but 1 practiced a little


17 off and on.


18 Q Wer e you born in this stat e? A 1 was born in this


19 state, in Chicago. '


20 Q And your admission to the bar then was in this state?


21 A In this state, in 1886.


22 Q outside of being Justice of the Peace, and Police


23 "agistrate, have you held any other official posi tion in


24 this County? A Yes, sir, Clerk of the Police Court on


tha twas all.No,AAnd anything else?


25 the North Division of Chicago frcm 1880 to 1883.
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Q At the present time you are one of the JUdges of the


Circuit Court of Cook County? A Yea, sir.


Q When w·ere you elected as Judge, first? A In 1903.


Q And re-elected again when? A In 1909.


Q And you are serving your second term? A 1 am serving


my second term now.


Q Do you know the defendan t, Clar ence S. Darrow?


A Yes, sir.


Q 'trow long have you known him, Judge? A Twenty or


twenty-f i ve year s •


Q Where did you know him? A 1 knew him, 1 think,


.n 1887 when he held some position unier former Mayor


Barr ison, th at is Car ter B. oqarr ison, Sr. Then, 1


knew him, and Was intimately acquainted With him when he


was attorney for the Chicago & North Western Railroad


16 Company. Now, 1 am guessing at the time, 1 can't tell


17 how n,any years, but 1 should judge it is twenty or


18 twenty-five years ago.


19 Q Your acquaintance with him, then, was in the city


20 of Chic '-,go. A Yes, air.


21 Q And nowhere else? A And nowhere else.


22


23


24


25
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Q Will you state in a gener3.1 way, Judge, what haa been


the nature and intimacy of your acquaintance with him?


A He has tr ied a gre3.t many cases before me when 1 was


Justice of the Peace and Police Magistrate; and While


presiding in the Criminal Court of Cook County he has
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1 tr ied a few cases befor e me.


2 Q As Judge of the Cir cui t Cour t, you ar e ex-off io io


3 JUdge of the Cr iminal Cour t of Cook County? A Yes, sir.


4


5


6


Q loTave you knovm Darrow in poli tical 1 ife her e1 A 1 hava


Q Have you known him socially? A 1 have.


Q 1 wish you would state, Judge, whether or not he has


7 been a man who was much or Ii ttle in publ ic notice in


8 Chicago dur ing the time you h ave known him? A He has


9 been. Do you want me to answer the question.


10 Q, yes, the objections are just noted here. A Yes, he


11 has been prominently before the public during the entire


12 time that 1 have k mwn him.


13 Q Do. you know the general reputation which htr. Darro'N


14 bore in the comnnmity in which he resides, previous to


15 the finding of these indictments against him, for truth,


16 honesty and integrity? A 1 do.
17 Q What was that reputation '1 A Good.


18 Q And now, putting it in the present tense, what io that


19 repu tat ion now"/ A Good.


20


21


22


23


24


25


26


MR. MAsters. That is all.


MR • KEETCH. No quee tions, Judge, 1 thank you.


(No cross-ei'h1i.nation).


(Signed)


George Kersten."
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1 MR. ROGERS. (Readi rg ) tt ARBA NELSON Vi A'l'ERMAN)


2 produced as a wi tness on behalf of the defendan t) having


3 been firs:t dUly sworn, was examined in chief by Mr. Mas ter~


4 and testified as follows:


5 Q Judge, will you state your full name? A My full name


6 ie Arba Nelson Waterman, "A-r-b-a.


7 Q Where do you reside, JUdge? A pight here in Cbicago.


8 Do you want the street number?


9 Q No. Your profession is that of a lawyer '1 A 1t is.


10 Q How long have you been practicing law '1 A Why, 1 have


11 been practic ing law in Chicago since 1865.


12 Q pave you occupied any official position in this County?


13 A yes. 1 was once Alderman from the 11 th Ward; that wa.s


14 about twenty-five years ago, 1 should say. 1 was once


15 JUdge of the Cir cui t Court.


16 Q How many terms °ilere you JUdge of the Circuit Court?


17 A Well, seventeen years.


18 Q That is, Judge of the Ciraui t Cour t of Cook County,


19 III inois 7 A The Circui t Cour t of Cook Coun ty, lllino is;


20 and during the greater part of that time 1 served, by ap


21 pointment of the Suprerrle Court, ei thor in the Appellate


22 Court of this district, or in the Appellate Court sitting


23 in Ottawa.


24 Q Second District? A Second district, yes, sir.


25 Q Under our law here, the Suprerr,e C:Jurt apPOints the


26 jUdges of the Appellate Court? A Yes, sir.
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Q From the Circuit and the Superior bench here? A ye9


B ir •


Q And the Appellate Court l that is a court of review over


the Circuit and Superior Courts? A Yes l air.


Q Do you know C1ar ence S • narrow) JUdge? A 1 do.


Q How long have you known him? A Well, my impression is,


about ~venty-five years. 1 would not be sure. 1 don't


remember exactly when 1 first became acquainted With


him, but 1 should say 1 have kno~m him twenty -five years.


Q That is) you h ave known him that length of time in


this city? A tn this city. 1 never knew him anywhere


e1ae.


Q, Nowher e else? A No I air.


Q, What are your politics, Judge? A Well, 1 used to bel


before and dU~ing the Civil Wax, during the agitation pre


ceding the Civil War, 1 VIas a very earnest and determined


Republican. Naturally, under the necessities which the


Government was run in carrying on the War, 1 hadn't very


much thought of anything except that 1 was a Protective


Tariff man l or rather it was believed we had to have a


high tariff; but now, 1 am a RepUblican in most matters.


1 do not believe in the principle of increasing the cost


to one man of What he should consume, for the purpose of


increasing tIle wages of another man. So that now) to


that extent, 1 am not a RepUblican, that is, not in harmony


wi th or· in sympathy with tenets of the party.
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1 Q What has been the na1ture and intimacy of your ac-


2 quaintance with Mr. Darrow? A Well, 1 have known him.


3 Fe has tried cases before me, not many, blt some. 1 have


4 known him also socially, although, of course, 1 knew him


5 well enough to speak to him whenever 1 met him. The


6 Appellate Court of thio District, when 1 sat therein, had


7 its rooms in the Ashland Block. ;\~r. Darrow t s of fice was alro


8 in the Ashland Block, and 1 used to frequ~ntly meet him.


9 Also, at one time, there was a little organization


10 here, 1 forget its name, but we met once or twice perhaps


11 a month, in some room, and had a rather plain dinner J and


12 after dinner we had some questions up for discussion w}-ich


13 haa been selected before. Now, 1 remember of meeting


14 Darrow there, 1 cannot remember how many times J but 1


15 remember at least of one time. 1 feel quite confident that


16 1 selected the subject for discussion and led the disQUB-


17 sian, and that Mr. Darrow spoke, and he did not agree with


18 me at all.


19 1 knew C-overnor Al tgeld quite well, who after


20 ceasing to become Governor became associated in the practice


21 of law with it!r. Darrow. 1 have not been very intimate With


22 him, but intimate 1 w~s, and more intimate than 1 was


23 wi th the ave"rage lawyer. We have probably: some three thou


24 sand rrembers, 1 think J and, of cour se, we don 1 t know them


25 all. Bu t 1 knew h im quite well. He was a man whose name


26 was frequently in the papers. He held







p lacea.


. 1 don't remerr.ber upon any purely social gather-


tion, for inatance; do you remember meeting hiffi on occa-


"Cross-examination, by Mr. Keetch,


siona of that kind? A No, 1 don't remember exactly about


that. 1 have been a member of the State Bar Association


MR. KEETCH. (Reading)


and integrity? A 1 think 1 do.


Q What was that reputation? A It was good.


MR. MASTERS. That is all."


also he waa qui te an ora.tor; he held cer tain views that


attracted attention 0


for some time, and a member of the crhicago Bar Association,


and a member of the Library· Association of the Law Insti-,


tute, rr~t 1 do not recall meeting him at any of those


forth, no, sir.


ing that 1 met him, that 1 think of meeting him other


than at th is 1 i ttl e or gan izat ion.


Q How about the Bar Associations, the State Bar Associa-


Q JUdge, have you lived near Mr. Darrow as a neighbor'?


A Well, 1 have not known where he has lived, so 1 can't


say Whether 1 have or not.


Q Well, there has not been neighborly intercourse between


you, particularly? A not in the way of viai ting back ani


Q Do you know the general reputation which t.:r. narrow bore


. in the community in which he resides J prev ious to the


finding of these indictmen1s against him, ·for truth, hones ty
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1 Q Well, your knowledge of him in a personal way has


2 been confined to your meeting him at the bar, and when he


3 came before you trying cases, and that debating society,


4 and so forth, on th at aBSOC ia tion where ques tions were


5 debated? A Let me say that 1 have heard him frequently


6 spoken of by lawyers and other people. As 1 have said


7 before, he was Bore thing of an orator, and he attracted


8 attention, 1 think he had more attention, and there was


9 more speech about him, than is true of the ordinary lawyer.


10 Q Bu t with reference to this ques tion of his tru th,


11 honesty and integrity, have you heard that discussed in the


12 cOIrJllUnity? A If 1 have, it is since the indictment,


13 either since the indictment, or since it was talked of


14 in the papers tha the was likely to be indicted, but 1


15 dpn 1 t remember a bou t that exac tly •


16 Q. Nothing before that, however? A 1 don't rerr.ember


1 heard·him.very frequently spoken of, and 1 have never


heard his honesty, integrity, and truthfulness called


before that of any discussion of his honesty, integrity


or lJtru thfulness.


Q Well, Will you say that his reputation is good for
of


those vir tues, .or as a mat ter of fact it is,,, trat nega tive


char acter, tha t you have never heard anything to the con-


17


18


19


20


21


22


23


24


trary. A 1 will say a little more. 1 will say that


25 into ques tion.


26 MR. KEETCH. That will be all, Judge.
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Q Do you hold any official pesition in this county now?


Arba Nelson Waterman."


701 Gordon Terrace,


Will you please state your name, Judg e? A Theodore


Yes.
What. is it?
JUdge of the Superior Court of Cook county? A


How long have you been a ,judge of the Superior


MR. MASTERS • That is all.


(Signed)


A 52 years.


Q Where do you resid. e? A


Ci ty of Chic ago.


Q. How long have you lived in the City of Chict:igo?


Q


UTHEODO"RE BRENT.ANO, produced c;;s a witness


on behalf of the d.efendant, being first duly sworn, was


examined in chief by ]Ir Masters and testified as follows:


J!!rentano •.


UR ROGERS: ( Reading:)


A
15 Q


a
16


Q
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court? A Tv/entyone years emi a helf.


Q, Before that time vrere you in the practice of the


profession of law in this city? A yes sir.


Q. ~ For how many years? A Ten years.


Q. Did you holkl any other official position before you


were elected to the bench? A Yes.


Q Vfuat was it? A ABsistant corporation counsel of the


city of Chicago, and the resistant city attorney of the


city of Chicago.
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Q During the time t hat you have known 0 f Mr Darrow


in this city meaning by that the city of Chicego, state of


Illinois, I Wish you would state whether or not he has


been in or\~s much or little in pUblic notice here?


A I shoul d say he VI as, he v,as c onsi derably in th e no tic e


of th e public always.


Q Will you state in What particular, whether political


professional) or with reference to sociological matters,


or all of them? A I don't knibw particularly as to what-


Q That is Whether he was in public notice here with


reference to thos e matters 0 raIl cf them or some 0 f them


only. A Well, I believe as to all of them.


Q Are you a member of the City Bar Association, judge?


A I am a member of the Bar Association of Cook county,


I think --


Q Chicago Bar Association? A The Chicego Bar Associa-


4103


Q And a member 0 f th e Illinois Bar Association? A I am.


Q And the ~erican Bar Association? A No.


Q Have you knoWn lIr Darrow in these 0 :rganizations? A I


have not.


Q Have you known him socially in this city? A Yes, he


was a neighbor of mine for some time.


Q 'When was that ,judge? A Oh, three or four years


ago when he lived on Sberidan 'Hoed and I lived right of


of Sheridan.
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Q Well, what would you say was that reputation, good


or beR? A I always thought it was very good.


M:R :M:ASTRRS : That is all.


Jffi KEETCH: Well, .rudg e --


A Mr Darrow I may say, appeared before me in numerous


cases, litigated before me and during all of that time his


conduct as a lawyee was equal to the requirements of the


ethics of the profession."


UR KEETCH: I obj ~t to that as not responsive to the ques


tion. I think the qnestion should be and the answer should


be, I do know vmat his reputation is or I do not in


,1104


Q For how long a period of time was it? A Well, I


think that was a short period, probably only a year.


Q, Do' yqu kn~w the g en eral reputation whic h Mr Darrow


bore in the community in which he resides preVious to


th e finding of these indictments against him, for truth


honesty ~nd integrity? A I can answer that in this way,


th at I never heard it questioned.


Q Well, the first question, JUdge, is just yes or no.


First, do you lmow th e g en eral reputation which ][r Darrow


bore in the conununity in which he resides previous to the


finding of these indictments again sthim, for trtlth,


honesty and integrity? A As a lawyer and strictly


answering I should say no, because I have had no oc casion


to discuss it, never haVing had any occasion to discuss


it.
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1 the community in which he lives. for truth. hon €Sty


2 and integrity, and it is good or bad. That is the obj 00-


3 tion that I now make. and ask that the answer bestricken


4 out.


5 1."'R HOGERS: If your Honor please. we all moVl that the


6 code pr escribes an exact method that we h8\Te to follow in


7 these matters. We know th e code. I ~s dOVJn certain ques-


8 tions we have to ask, and we always findgreat difficul-


9 ty--


10 THE COURr: I think it is informally, but harmless.


11 1,[R ROGERS:" Even with a jUdge as celebrated as J"uc1ge


12 Brentano, it is re rd to get them to answer questions.


131m KEETCH: I am offering this for the purpo se of the re-


14 cord only.


15 THE COURT: It is an ilTegularity, youare quite right


16 about that. :rJr ~etch. The obj ection will be overrul Ed.
. .


17 HR ROGERS: ( Reading: ) "Q DO you offer that suggestion


18 by v~y of amplification and explanation of your answer?


UR MASTERS:


19


20


A I do.


That is all. Cross- exfmlin e.


21 },!R KEETCH: Q :By the connnuni ty, do you mean the commu-


22 ni ty in which you lived and which Hr Darrow lived at that


23 time in Sheridan road? A No, I mean th e ci ty 0 f Chicago.


241m KEETCH: That is all.


(Signed.) . Theodore Brentano."


25


26


}!R :MASTERS: That is all, J"udg e. Thank you.
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Q What was that? A In the Inter ior Depar tment •


Q You mean in the City of Wash ing ton? A Yes.


Q What was that POSl tion? A Examiner of casea,


1 judge in 1904.


2 Q That was in the administration of whom? A Now Governor


3 Deneen •.


4 Q Char~e S. Deneen? A Then State's Attorney Deneen.


5 Q. Well, have you held any other public office than those


6 two, Assistant States Attorney, and Judge of the Superior


7 Court? A Not here.


8 Q Any other place? A 1 had 3. short residence in lakota,


9 and was elected District Attorney there.


10 Q Where were you first-- A And held a Governffient posi


11 tion in ear 1y youth, early mantood rather, in Wash ington •


12


13


14


15 contes ted land cases.


16 Q, Where were you adrritted to the bar? A New York state.


17 Q In what year? A 1877.


18 Q Where did you begin to practice your profess ion?


19 A Well, 1 was in a law office, but not practicing in my .


20 own name J in New Ycrk s ta te for a shor t time J and 1 did


21 not enter upon the practice in my own name until after 1


22 left Washington and left for Dakota; 1 was there about


23 a year and a. ha)f J and came to Chicago about 1885, and haye


24 been her e pr act 10 ing law un til 1 was on the bench.


25 Q. Are you a member of the Chicago Bar Assoc ia tion?


26 A 1 am.
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Q And thelllinois State Bar Association 7 A 1 am •


Q Are you a member of the A."ner ican Bar Association 7


A, 1 am •.


-Q Eave you held any official position in any of those?


A No.


Q Wh2Lt political party do you affiliate With, Judge?


A Republ ican •


Q Do you know Clarence Darrow, the defendant in these


indictments? A 1 do •


Q How long have you known him 7 A Well, personally


sometime, as near as 1 can remember, between fifteen and


twenty-one and twenty -two years.


Q Where have, you known'him? A Here in crhicago.


Q wtat haa been the nature and intimacy of your acquaint


ance wi th him'? A 1 have known him frequently in the


courts, and as you would meet attorneys outside of the


cour ts, casually, on the s tr eet, or in places of common


meeting, like banquets, and bar association meetings and


a irnil ar ways •


Q During the time that you have known him, was he a


lilan who was much or 1 i ttle in the pu bl ic no tice in Ch icago,


Illinois? A Weli, much in the public notice, 1 should


say.


Q, Do you know the general reputation mch Mr. narrow bore


in the community in which he resides, previous to the


finding of thea e indictrren ts agains t him, for truth,
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hones ty and in tegr i ty? A 1 do.


Q What is that reputation? A Good.


Q Putting the question in the present tense, what is


that reputation? A You mean excepting what is published


in connection with the indictment?


Q yes, that included or excluded, as you see fit to answ~


it? A Good ei tter way.


MR. MASTERS. Th at is all, Judge.


MR. KEETCH. No "quos t ions.


(Signed) Albert Co Barnes."
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called as a witness on behalf of the defense, being first


duly sworn, testified as follows:


DIBEr.T EXAMINATION
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A Job Harri-


H AR RIM A N,JOB


1 do not waive the reading of the depositions. 1time.


(After recess.)


TRE COUR T. You rray proceed, Gentl emen •


YR. ROG}~S. About the depositions, your Honor please, ther~


MR • ROGERS. Q Wh ~t is your name, please?


think the jury is probably tired of one way of the pre


sentation of evidence at this time, and 1 will produce


other depositions from time to time to take up the time,


besides that, 1 am about tired out reading them.


n:an •


will come times, of course, in the production of our evi


dence, when there may not be a: witness present and we may


have a few minutes, or one thing and another, and 1 have


reserved some depositions With which we may take up that


Q. And y·:ur profession? A Lawyer.


Q . How old are you, :.fr. Harrirr.an? A 51.


Q Wbere do you live? A ~08 Angeles.


Q How long h ave you 1ived in L08 Angeles? A 1 came to


los Angeles in '86. From time to time 1 have been out of


the city bllt the majority of tree time since then.


Q And your residence in the county, how long has that
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A The last time sin~e '85.


Q Have you followed your profession here in the city since


that time 7 A since '85 constantly; sometime before but


no t regularly.


Q Calling your attention to the month of Novem~er of last


year, 1911, during tnat month were you engaged in any mat


ter other than the practice of your profession as a lawyer?


MR. FORD. Just a moment, if the Court please--before the


witness testifies further we would ask th3.t Section 1324


of the Penal Code be read to the Vi itness •


A 1 will waive all right under the section.


MR. FORD. VIe will read it first, it must be read.


A 1 am familiar With it and waive it all.


lffi'; FORD. The wi tness cannot waive it.


MR. ROGERS· The witness c:c,n state his waiver if he knows


it.


MR. FORD. We are handling this side of it.


THE COURT. Just a moment, Gentlemen.


19 MR. DARROW' Just a moment, your Honor. 1 'Nill object to


20 it.


21 TEE COUR T• All r i gh t •


u~on the court to read it, but he co~e6


MR. DARROW. There is no obli~~tjcn on the part of the
~----------~- . -~~


court, no duty resting on the District AJ_to~ney-to call for
If ---


any such thing • /~e~~en produced by the


state it erhapB, under certain circumstar.ces hav


./
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./


A 1 have never been


Q Were you compelled to


ther wisely or unwisely, legislatures


n;ay receive imrr,unity fron, the thing


/


MR. ROGERS. 1 will ask him.


THE COURT.


testify or were you sUbpoenaed?


subpoenaed by the defense.


'MR. FOR. rrmnent, Mr. Barr i~~..~.-e.b.a-ec,,;t .._~.S2-.Jt~.e..-
'~------- .//


question as not competent or relevant to any issue befOre
///


the court J and is absolutely inmaterialy J and we insist


an Section 1324 being read.


,/
l


this question; The history of tb~{ section is very plain;
/


there can 1 t be any question abovt i tj under tre Federal
/ '


Constitution and the state c~nstit.ution of many states a


man could not be called inti court under inquisition and
/ '


/
compelled to testify; Y had the right not to incriminate


himself in any proceeq.,!'ng J aT'd the state could rot :put
" /


hin', on the star.d and' cori,pel him to testify either before


the grand jury O~y one else, ~en in order to get at


vo'funtazily, not pr1J~:::te::~t'~o~
testify, but called by the defense, and ther.e."iErn-o-"O'~-casion


~-~..


to read it. He carnes here hirr£"~lf-'fo-;"~;:e defense, not...--...-
called by the state, n,ot.. ,co"mpelled to testify at all •


....-,.
~..,,~..,,~"""


MR • FR EDEILICKS··-'-'--..g~_".n:ay-_be ,"'COlli'Pell.e.,L_to.._te6,t-ify-·for-"'th·e--"-~·.::.::::::.:..:.----......".."..........."'...


:::-- 'f h' b' •'nse 1 'e lG su~poenaea.


./


There is no abjection to coun~el asking a
/'


/


ques tion in order to lay the foundation /for ria obj ection •
/


1m. DARROW. Your Honor, if 1 rray say/a word further about


so rr,e cas e s ,
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, he may ~p-ec..te_g._~ f, by go ing on tr e stand for them.


\ --------"~And that when he receives immunitY-"from-J;l:..~tate there
.. ....~


can be no objection to his testifying; cut, that \s made
\


entirely so the state n,ay compel testimony in certjin cases


and they may give inmlUnity in certain cases, a.:nd)hen the


witness is con~elled to testify if irrmunity is~roted to


him; and it is made purely for the benefit ql the state
l'


/
in the prosecution of cases, otherwise they could r:ot use


John Smith against Tom Jones, but he wo~t~ sit silent and
/


refuse to testify on the ground that ~he constitution pro-
/


tected his rights, and he could not incriminate himself; and
/


if John Slli th is on tr i al and TOfl/tIones Wiahes to tes t ify
/


for him, is there any qUe8tiO._~/'but what he has a rigbt to?


Your Honor, that is absurd aid any lawyer Who understands


the A, B, C of tbe constij~iOn of this provision knows it.
,


Does ·your Honor mean to/tell me there ever Vias a tinle in th


history of the world ~hen a defendant in court could not
f


call any Witness he~aw fit? He may testify, even thougn


it incriminate him(elf, and he is not to be insulted by the


District Attorne~wnen he testifies. That is his business
I


and that is o~ .buSiness and it always was under any consti


tutional P~~is~on and under any law.


statute has been passed purely for the bene


1e State's Attorney and for ~e prosecution, that


a may who may be 6uspecte:~..~:_~~.:n~~,_~~~.~_~~~11,_~e put.


upc6 the_.....s-ta:nd~-a"[Ct1'11stSOmebody e16e if he i 6 gr anted i
V--
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The con-


Not for a


1 i ttle fur ther :


you are acting on the theory tha. t the cour twas


munit~ againQt th~r~tifiedi if the


imn:uni ty is gr anted, then, of cour se, he 'i?'rr'O.;~ in danger of


prosecution and he cannot testify against hims;ff, because


there is no chance to indict him. Now, let VS look a
/


This is too plain or too ;absurd to talk


about an argun;ent. Suppose this witnes,/oomes bere and
f


tes tif ies for tbe defense Without the 1,.{ading of the statute t


Does he get in1munity, can he claim ii",unity?
I


moment. He can only claim immunit! if he is called here by
I


the s tate and compell ed by the s..{ate to tes tify •
/


stitution, and reaching awayJaCk from the time English-


speaking nations first had those provisions provided that


no man should be compell!to give svidence against himself


~r to incriminate himse~f, and that was made purely for the


purpose of saving Tdividual fran, inquisition by the


state and i ts ~ffiers, and nothing eloe; so that you


could not go int a man's home or his office and bring him


in to a gr and j ry or br ing tim into a cour t and compel


him to tes~ against tin,self; but it was never meant for


anything &'lse, not from the earliest times until today,


and solhas been written in the constitution of e',ery


countiy where the common law prevails and in every state of
/ .


o~union, that he cannot be compelled to give evidence


ftv'at;<yiiay- agiInBtni1'nIftrl f'~'" d" W '''""'''ri .'v:'w ........._~--"-'~...."'._'.._-,<..


TEE COURT. Let me interrupt you a moment. 1 am afraid
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2 MR. DARROW. 1 was • _
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THE COURT. The Court was about to examine the secti9n With


reference to the' situation that' has ~risen; . it is/~ fair


thing to make ~hat statement. /~
/


MR. DARROW. 1 Wd.S a9t ing on the assurr,ption. ,j
/


TEE COURT. 1 thought you were acting cn ,it aeeumption.


MR. DARROW. Yes, and objecting to thi6,~nd arguing this
/


/and trying to show the origin, that any man called by a
/


defendant could receive immunity if/he voluntarily testi-


fies is not to be thought of, it /~. absurd. He might
/


refuse, that is for him, but ,.(n he comes .here voluntarily


to testify for somebody elsel not compelled by the state,
,I


there is not any constitutAonal provision or any statute
/


/


::::::::d with it, I' ie nothing but an ineult to the


THE COURT. Just a ~oment--l want to glance at the statute


in relaticn to tf ei tuation. All right, ~r. Ford, 1 have


heard Viha t 1 wanted to.
/


rlR • Al''PEL •.,;have not f iniahed our argunent.


THE COURT / 1 Will hear you fur ther •


1m. FORD! 'If the Cour t please, the si tU:ltion in regard
,/:'


to thfs wi tnesB is exac tly that of tte witnes6 Johanns en,
/


ov 7r which no strenuous objections were made by the defense
24 /
25 )b this case. The witness on the stand has not claiffied


26/1" that i_t__i...., a v iola1:ron-o-t'-:anrl>,.'ivITege-"Ei6I\-'h.'liA." as'L-I-- .,--







MR. POGERS. 1 take an exception to that therE;}/just stated,
/


to /tte merits of it and sce whether or not it is the
//" , __ .. __ ,~_..• ",.:-_•..• ~ .. _.._~ _;,, __ ._~_., ".~,..'"-'-.. ~ ,'_.,_ .._" "--.:.~_-<>-"' --"...-~~-~..:..... -.-." .. ~.""""-'-':-""''-'''''''.-46.""."" ...


;:egar-duty of the court to read thet:Btatute at this tim


may be ex-


1 was about to


, in assuming 1 was


1 was not.


1 will stipulate everything


the last three sentences or four sentences. /
/'


m. FORD.


cepted to.


say is excepted to as nliaconduct.


MR • ROGERS. 1 will take your stipulation, everything you
,j/'/


/.
t/ .


MR. FORD.· It is hard for us at this time to cr i tic ise
;'


.I
Mr. narrow in his attitude as a lawyer before the cour t, and


/
regardless of the fact that be/is the defendant in tt is


/
case, he haa rrade remarks be.fore this court which are not


/
pertinent to the issue in,ftny way, shape or forffi, char-


/
acterizing the conduct on the part of the District:Attorrey


/
examinec' it with reference to tte si tuation. Tha t is the


position that was taken. 1 think we had better con;e down
,/'


.'


/
as absurd and character'ising the position whic}: they take


/
in regard to the legal point as absurd.


I
I


THE COtiRT. Mr. Ford~ 1 think perhaps the cour t Bomewhat
/ .


misled counsel i~/presenting the argument and put itself
/


right in the e~a.tement in the midst of the argur:Jent.
/


Mr. Darrow began to talk ani 1 had reached for the book and
. /


perhaps he;w as jus tif ied -;
I


a tout to ,tead the 6 tatute.
/
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that i6~ question. .


MR. FORD. 1 wian'o-s-ay-,y.our-B.onoJ:, w.e~hall confine


our rernar'ka to the issue before the court~an cast


ing any aspersions or lack of intellect upon our a~tagOni8t,
I


no matter what 1 rray think upon that sUbject. / .


MR 0 ROGERS. 1 take an exception there, beca~ the most


1 earned man may take a n,i6 tak en poe it ioni
MR. FORD. 1 take it that way, 1 have a high respect for


I
your learning. Now, the point is W~her or not this


Witness shouJd have tl:e section read/to him.


TIlE COURT •. That ie the point. /


MR. FORD. The language of this /6 ect ion is very ambiguous,
/


we are free to adIni t that. )' are not making any charges


at this tin;e With referenc'i'to this witness, but there are


certain portions of that ection which are so ambiguous,


that in tbe interest of safety, we desire that they be


read. 1 call your Ho or's at.tention to tl:e latter part-


THE COtJRT. Tl:ere ilno question but what it is ambiguous,


~. Ford. 1 have~ad'it a number of times,and 1 agree about


that. II
MR. FORD. Jne latter part of the section contains language,


you: Fonor{ \Vh lch might be interpr eted to me an tha t any wit
/ '


ness wh6 has been compelled to appear in court to testify
J'/


wil~/thereafter be exempt froK prosecution as to those


ma-t-teJ:B a.o.IL~rJ1.ing wh ich he gave tes tirr,ony •


TPE COURT. ?Ut, the wi tness on tl:e ~a1J"~·no·t--be.~!l~
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pel~h~liE'B31h1ie~r~enroih:HmU'i1y, he


tmder process.


MR • FORD.


of a SUbpoena.


!1118is n/en
Well, if the Court please, 1 don,t know any thin


/,.
/about that, but when a witness is on the stand'--


THE COUR'J'. He has 60 stated under oath. //
/1m. FORD- But when he is on the stand, your Honor, and


"!
testifying for the defendant, he could iot object to any


/
question, be could no t refuse to tes tify to any question


merely on the ground he had VOluntaxG'lY appeared and was
. /


not under subpoena. Your Ronor,/when a witness takes the


stand he i6 immediately under t~~ jurisdiction of the court
/


the same as though he had been SUbpoenaed, and when a witness
/


I


takes the stand and is an6~ering questions be is con~elled
/


to answer those question~{ he cannot hide behind the lack
;


/
/


/
MR. DARROW. May 1 a,k you a question, ~lr. Ford?


MR • FORD. 1 prefer.:/yOU address yourself to the cour t •
"


The point here in/this particular instance is absolutely of
/


no detriment irl any way, shape or form to the defendant. , ,
/


in this easel it is not intended as an insult to the wit-
/


ness, it irlmerely intended to protect our rigJ-ts in the
I


event th7t anything should develop concerning which we want-


ed to tlke some action, and 1 can eee absolutely no merit
/


to th~ defendant's contention that it srould not be read
i


at this time to this wi tneSB.
/


/ Now, durin~ the direct trial of this case, your
r..-.---~'--~'-'-----:---"----------_


.... --..-.....---..--.,.'-rO¥-........,..._ , -<'"~~_~
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Hcm-Gr) We wer.c.....o..I!posed to the reading of the section to the
- --~--


Witness merely because the lack of reading, the fai)?ure to


read it entitled the Witness to immunity and tha~,.4as the


posi tion tha t we took. Your Honor permi tted Of!( wi mess
/


here to testify; if the section had not beel-read to him
,I


he wo~ld have automatically become immune ;ti anything shaul
/


have develop~d in his testimony for whicn he should be prose
/


cuted afterwards e Upoh the objedtion lof the defense in


this case yocr Honor read the section to the witnessand he


did claim his immunity and the res lt being simply the same


as though it had not been read to him in the first instance


the way the prosecution startefout.
I,


In this case TIe ~relY want to be protected in


whatever rights we havee/lt will not delay the case to read


the section, three miI/~teB; :it is something to which the


witness is not obje~ng and the witness himself says he


does not claim any/immunity and if the section is read and
/


he remains sile~i onthat matter he appears before the jury


as though he m~r.t have stipulated any immunity that might
/


1 'feel


on behalf ;,l~ the prosecution it is absolutely essential
/


.I
that we/protect our rights with this witness e


/
MR e FR1!:DERICKS. 1 would like to say a word, as the other


i,l


side Will close, probablye
/


25 'THE COURT. All right, Captain.
/


26 lAR e FREDER lCKS • _COJir~J:J_!I~__~.~i, ...~s.6,ured,w-e-have-·hO"-~des'
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should develop why, then,--we will not always be prose-
" ,


cuto;s, some other prosecutorts hands rpight be tied or


/~


croBs-exarrination might show this witness to be in a light


covered by that section, and it i6 quite possible if that


t'c>-i-noY:l t the w i:-tnC'S-S-;-- t,lr~ is too e-htH't and we have--'---,
poe nty of troubles we cannot avoid an d we wi 11 not //


attempt to insult this witness or any other. We w~~ld not
/1


ask for the reading of this section unless we thought it
,I


was a proper thing to do from a cold calcul,tion of the


liD


III
we came to


change::l
'II:Ii'
,,'
I ~ I


,iI


It is possible, !Ii
;.1
ii'


.,


1 think Mr. Darrow is correct "in his idea of
,i'


",/'


the reason for this law, that it was pri~arily agitated and


it, to make it


"
passed for the reason that he states. ,./1 think that is


/
.,/


correct, but, from the stUdy that w~/have given the law
f


I'"


since it became a law, we came to/the conclusion that it
l


/


B i tuation.


,."i/


what/\ve thought it Was intended to be.
"l


/
Now, we .:De 1i eve that is a fac t.


/
I will not say ¥t is probable, but in the range of pos


/
sibility, fori/instance, that the testimony on direct or


would also protect a wi tness for' the defense;
"/'


that conclusion from careful ,study; we carre to the con
i


I


elusion that that section wb'uld permit a n:an to go on the
~/


stand and make himself im6~ne by his own acts and 00 strong
.F·,


did we think so that wei/tried to get the Legislature to
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our~ migtt be tied; it is a very small matter to read the


l~~etion, it does not one any h~lflJ~nd we assure the eourt
26 f the defense and the witness .th.at we would not for one
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s i tua tion.1 want to call your Honor's attention to a


MR. FOHD· If the cour twill bear wi t~ me one morr;ent longer,


Section 334 of the Penal Code provides lncerning


gambliDg. The section of the code dev~~ed to the prohibitio


of different gambling g~esl contains;;his section, Section


334, "No person otherwise con~eten~s a witness, is dis


qualified from testifyir.g as suc~l~onCerning the offense


of gaming on the ground ttat s~th testimony may criminate


himself, but no prosecution ~~ afterwards be had against
I


him for any offense concerI,l1ng which he testified." NoW,


as counsel for the defem;r{ said, in his remark to the court,
I


the object of that law~of Section 1324, as weI] as the


objeotion of section-,{34 was to enable the prosecution 1:0


/
take sorr,e of the go-defendants, put them on the stand and


compel them to t(stifY against the one that the prosecution
/


Ihad selected for tr ial. Tha t was undoubtedly fui3 intent
"


./'"


of Section 1324; that is undoubtedly the in tent .. of Sec
l


tion 334.,/' Section 334, Which is a similar case, was never
/ .


intended to enable defendants to be called for a co
/


I
defendant and by testifying prevent themselves from being


/
p~p~ ecuted, y et~~~_~.,,"t~_~~.~~Qj;:ty<·..Yih.at·..h,a8,_be.e.n ..~;t:,egY~.Et !L


.f" .. _ ~,.' T_""'~~- •.", -. . --'


d'oTrtr-un<fer sectio~ 334. A man is on tr ial for condu


think of doing this for any other purpose than the one that


. we~;s;kke~d~f~or~,-;an~d-···;w:;'e"'Ww~o-:i;Ui"1i7!a-"nrt"o,...t.,.. ....to,l:\fi4n.k_:to.r.....Q~en t of in


suI ting Mr~ Parr irran or of doing anything more th \n our duty


required us in that line.
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a gambling game, some of those who participated ~n tne


game, some against whom complaints are pending, Jave been
I'


called by' the defendant to testify in his behalf! and have


then, when it came their turn to be tri ed, cl~med the pr i-
f


vileges of Section 334, when they were called by their co-
I


defendants to testify, that they were compelled under the
/


law to testify am the object of that liVl was to enable the
/


prosecution to prosecute their co-def~fdant, nev'ertheless,
/


the co-defendant called them, they aamitted they were
/


gambling, they admitted the truthjof the entire transac
/


tion, and then when the court canie to their case to pro
/1


secute them they said that they testified under the pro
/


visions of section 334 and eiEm though they did incr\iminate
/


themselves upon that occast¢n, section 334 compelled them
/


to do so and under the l;it section no prosecution could


afterwards be had agaimlt them for the offense. That
/


that section protects/them, and the courts have held it
/


does. /
/


Now, ttl las t por tion of Section 1324, after
/


imposing the dUlY upon the court or the foreman of the


grand jury, or/Whoever is presiding over the proceedings,
/


after impOSj~g the duty on him to read the section to tte
/


witness, .the section goes on and says, "No person shall
/


be deemed to have asked to be excused frorr testifying or


prodli'cing evidence, etc.," "unless before any testimony
/


is igiven' 'or" 'e~'id~-~~';'"-d~'~~;e~'~';';-~r---~th';;;'is e is pr6~duced
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by such witness, the judge" foreman or otter person pres id


ing ~t said trial, hearing, proceeding or in~~'aation,
\ 4


I
shall di~tinctly read this section of this code JP such


witnesa." /


Now, even though the witness may in tind a t this


time to waive all immunity concerning any m;ltero to which


he is going to give testimony, even though/he intends to do


so in good faith" he cannot waive a statJ::ory privilege"
/


and if any reason should herEafter de~elcp that he shouldI -
f


desire to claim irr~unity for the mat~~rs concerning which
/


i


he testified, the courts would say /this section waG not
/ '


read to the witness as the law pr,ovides" therefore, under/,
the law he is automatically iUml,P'ne" he i8 deemed to have


I
demanded immunity. That is ;he situation.


Now, merely in th~/interest of safety, we
/


demand that it be read. It is not an absurd, position on


our part in any VI ay, shape or forni, it is mer ely a matter
/


for protection in possible contingencies, th at is all i


it is not intended t/insult the wi tness" tr.e wi tness has
. /


not clairr.ed any pri4ilege a.nd has not made any objection.


It has been made~ those who will not in any wise be


hurt by the refting of it to the Witness. The witness


says if it ie!read to him he will not make any claim under


it and if ~ doee he will testify fully and particularly


THE COt~,1 But, Mr. Ford, you have not addressed yourself
/


/
to th7/provision of the statute that says that no witne


,
shalf be compeJJ~d..,.to,t-es"ti:fy· except~'Jurider~·'"'t'h~tprc)vTs10
~--~~...
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him--


had to


has not d'clined to
.I


/
opened ,/way for the


,
Suppos ed the/wi tness claime d the pro tec


/


What is tb~re in the record at this time


has not claimed any protection, he


tes tify, but, on th e contrary, has


THE COUR T. Yes.


is the point:


THE COllR T.


tes tify, he happens to be her e in cour t VI i tho'}t proc ess, he


/l


Franklin that :~r• Darrow --


,
r


nesa is voluntarily up here now, ihe is compelled to testify


tes timony • 1 would 1 ike to hear you on tl1at firs t.
/


MR. FORD. However, all of our witnesses' were not sUbpoenae ,
i


We called them, th ey took the stand aIJd the mome nt they
I


took that stand they were compelled io testify, even
!


though they voluntarily came up here, even though this wit-


tion, it might incriminate hi~, wouldn't it be time enough


then to read the statute? What is there in the record,-hete


ge t the money from the saftey fault, tha t they wai ted for


THE COL"'RT. 1 remerrber that very clearly--


to justify this court i,ri' reading that statute?


MR. FORD. Your Honor'will recall, in the testimony of
,.'


Iffi. FORD. --on another occasion he said '.:r. rarrow said


to :,:r. Franklin, after the 28th day of NO'lrcrr.ber J told him
~-_.-,~,."~-~,.,,,... ,,,,,,..•,_.~,•._,~.,, p"-""-' "~""', .• '.,,' •..• ,'." "


not to worry about !Jr. narr iman, tha t :Ilr. uarr irr.an,althcug


1 recall that fea:tu.re of it very clearly.
/


MR. FORD. --:f..l. rarrow made reIrcarks to i'.ir.Franklin in
/ 1.11


Which he sa}:'(i he had not seenlHarril1lan,') that they
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if for no other reason.


THE COUR T. 1 remeniber it.


ant alone and no one else and that there would be true--


be excepted to.


'1 "5.q. I c.


";,


~_...~._~~ ..•_'"- -,..• '" " '--"~ -...
..I......-..~-...._~~


he had gone to the safety depoe i t ~~~-i't~""'anci although


MR. FORD~ Your Honor will recall in the opening statemeht


of the Diotrict Attorney he said we W3re trying this defend-


i t·w as no t an open i ng s tatemen t, your Honor--


assign the statement as miscondu~t, as e1'1'or--


THE cOtJRT. 1 also ha'~e in mind the opening statement of the


I


they could ascertain that to le the fact, Mr. iarrirran had


taken the' precaution of dr 3.wing sorce money.. to pay a note,


and your Ronor wi 11 recall that tee tirrony.


MR • roRD. It is already stipulated everything 1 said might


things and there are certain matterB, your Honor, concerning


ing he paid a note on that occasion, and there rr,ay be other


MR • FORD. Al though Mr. varr iman could clear hims el f by show-


,
ilyhich we will probably have ano'pportunity of interrogating


th is wi tness--what the answer Sf may be 1 don, t know--


MR • APPEL. We take an excep't ion to that ;:; tilt emen t and


..,
District Attorney ,in reference to this very matter, and


/
while 1 cannot r,e'call the exact words of that opening


s ta tement, i t/ieft an in;pr eSB ion upon my mind th at would


perhaps prevent the reading of ttis section at this time,
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i


MR. A"PPEL. We would/like to have a rul ing on that.,
/


"MR • FORD. If you.r Honor pI eases, 1 hardly think it is the
/


ques tion and 1 will h~B.r you.
/


any wi tnestl to the case, but that your Honor can be bound
t


i
credibility or attitude or relation to the case or of


,/


prov ince of the.'/(~ourt to make any B tatements com~ern i ng tp.e
i·


."


TEE COURT. Jus t a morftent, 1 want to ge t an answer to that


'-~


ing the -rur':r;.;;~that~thereJP,1ght be tes timony of s on:e VI i t-
- ~""""- """""'~\""H;"-Y._".<i'...m"•._..,~,


neeses which migh t tend to involve Mr. Barr irLan bl/t that we


were not trying him oroontending that that was/tte fact at


the present time and were not raiairg that point at that


time in our examination of jurors', but whatever might be


our attitude with regard to this case we did not want to be


foreclosed from doing our duty if occasion should arise to


explanatioTJ of that which he made in justice to t.tr. parr-iman,


it has left an impreBsion on my mini that would prevent me


from r eadirg the section at th is time. 1 have not the


exact words in mind.
/


do it in regard to any other personl


THE COURT, 1 particularly had in mind the District Attorn~ ,


MR. APT'EL. This section does not apply to every witness.
j


by any op"inions that you ly:ay have of the Witnesses with


regard/to the relation to the case. In other words, your..
;f


Honor' nligh t consider every witness her e to be tell i~ the
,.r/':


truth, and ye t if the jury disbelieve them, tbat would be
/


//their~prov'ince";~·"·Y"Oiir~-Hon~~";;i~ht~'~'~'~i"d~~ cert~ai~w"itnes
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1
to bo ly:i:n-g--antt-yet-tb~~~ULh.~.:~ea right to believe2 ~ . .---._.__..,.....~,-


I that witness. The only point your Honor can decide up6n is


be a mere opinion or not, he can be gUided by the/evidence


,/


not upon any op inion that may exis t in your mind wh~·ther it
j'


The jury


which has been in.tr oduced in the case, not for the purpose
/


of de ter mining the wei gb t of the evidence, but' merely for
/


the purpose of having ito tendency and considering its


TEE COURT. All right, 1 have your point of view.


MR • APPEL· Your Honor, this section from the very start
.(


i
admissibili ty to subsequen t testimony for ",the rela tion and.


/
!


admissibility, so th3t all your Honor ha~/before you in


determin~ng whether or not this sectio~ shall be read to the


witness is the demand of the Dis tr ict Attorney, coupled


with the fact that thewitnecs has testified to certain facts


incr irr;inating the defendan t, --n~t necessarily, unless the


jury believeathat the peraon iho repeated the remark to the
...


shows for one./purpose it VI as passed. Now, your Honor wi 11
/


see--let me/read the firs t sent4nce, "A person her eaf ter
/-


offendi~'against any of the provisiona of this code or


against' any law of this state is a competent witness against
/


any Ither person so offending and may be co~pelled to be
/ ... .' .~._ ... " ••••-.~••-.-•••.• - • ..· ..h .. ,. .... .


a ¥LiJ~nesa "·by-'wnom,? Agains t another person so offendi


may have believed that Ur.~ Darrow said this remark to the


Witness and yet not bel'ieve that ;,1renarrow was telling the


truth to Mr. Franklin at the time ..


w itncss was not telling th~i truth at that time.
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your Honor, we pave a right on the par t of this defense


/
""law 'affords himas'agaimrt·<furtber·"pros-ccu,tioI1 •


-'"


That is, a person so offending~~hat heaperaon demandso


,"
/


to tes tify or the VI i tness may r efuBe to answer, and if your


Rono~>· compels him to testify then, if your Honor pleases,


under those conditions, he may have whatever benefit th


/ .


to say, "Your,./Honor, read that section", and after you
/


have read ,that section y::ur Honor may compel t1;.e witness
,I


be excused from testifying or from 'producing 6u~h books,


papers and contracts, etc.--and the other paragraph says,


"No such person shall be exempt"from indictw~nt, present


ment, information or prosecution or punishment for the


offense in relation to which he may have testified or for


or on account of any transaction, etc •__ It so that this


section, if your Honor pleases, has/ absolutely nothing to


do"."rith this witness. They w~nt your Honor to read this


section to this witness and thj3reby to give the intimation


or insinuation that he is a J{erson 'Nho offended against the


laws cf this state. Whenever, in the course of the examina
1/


tion of this witness be/is asked a straight question,


whether or not he viol~ted anE la~and he says, "1 object
i/


to testifying to my ;tonnection vlith reference to any
"/~


transaction invo}v'ing the violation of that law," then,
,I


so offending, and may be compelled to attend and testify


~nd produce any Cooks, papers, contracts, etc., that/'uch
./
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he comes her e \'II it h th e br and of a cr iminaLfrom tte very


that section? What has/he said or done ttat gives that


f


person so/Offending, when they are called against the


That section was


I


;'


Stat.e rr,ay corcpel, may be corrlpel1ed to get the
/'


ge.t the facts for the prosecution of another
/


What is there in the attitude of the evidence of


impression to the Dis,tr ict Attorney?


that this


eVidence,


him."


./
defen~t but the defendant has a right to call upon the


"


stand/his co-defer<dant; he has a right to put him upon


thej/stand and say to him, "Isn't it a fact that you, your-
/


!?"elf, arethe~-murderer '()f~'t:Ee'"'~p?e'rs'on for whose death 1
J-.,.~"""


the defense called here tot~6tify in favor of this defend


ant be put in that position and in th~t light, covered by


this Witness upon the stand to show that he is a person that


has offended against any law? ,/ Why should a VI i tness for
/


start, and he is put upon the stand, and in order that the


reople 'a rights may be protected the court has assumed that


he is a criminal and, therefore, he r'eads this section to


. not made for that purpose, it was madew1iore persons
/


have so connected' themselves in some criminal trar.saction


t--lU).UC~~t.n.l.a-LafJ.'....SJ.W.:1-tl~~_ag.!:~ns.! .E~~~2~~_91.f.§.ng,.ing.and ~
}


here they want your Honor, on the first witness we put,,'-


upon the .stahq, to assume tr.at this witness here has foffend


ed against a law of this state. 'We object to having our


witnesses pI aced in tl-:a t pas i tion with this jury, who !Lay


think, "Why, this man comes her e as a violater of th e law,
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1 b~ ing trifrll1er ey"~---'--r~';;'t="-it~';'~i-~~t";''';n(rhe'-'-be'~,,,,ncc)
-,{


2 con:pelled to give the facts in fagor of his co-defendant


3 or else, :your Honor,. all th e- truth mJilgh t be sh ut~ out, ,


4 that would tend to show the innocence of the/fuan upon


5 trial, he is compelled to testify, he is compelled to tes-


6 tify to the facts under any· and all,circwnstance~ and when


7 a witness says, "I refuse to testify,!,' then the occasion


8 will arise as to what your Honor may do, but so far this


9 witness upon the stand, and he is asked what his narr,e is,
/


10 what his -profession is. l~e in<tend to ask hirr, questions
./
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her e concerning th e absolute/innocence of this defendant.


;
./'


We propose to show by him-that the.testimony given' here in
/l


some par ticul ars by Mr. r:;r'ankl in is an abso lut e - falsehood,


and that he is innocen,t":' this man, this wi tneGs upon the,
/


stand is innocent Oft/any par ticipation of any cr in:e what
,/


/
soever and Why sho,uld he be put in the attitude of having


./
the District Attorney r.ereafter come before the jury and


/


say, "Gentleme-h, when ;.1r. Harriman went upon the stand,
I


./


in view of the evidence which has been introduced here on
I


the part Qit Mr. Franklin, the court must of necessity be
/


;'


lieved that he had offended the laws of this state, and,
f


therefore, he read this section to him." Furthernore, your


Honor, no occasion arises here to read that section u~der.'
"


any circumstances. :,1r. Barr irr.an says he is a lawyer; he is


He
• "F·


f
26


25 /presumed to be fanliliar With ttose provia ions of the Code.







provisions. Be comes here voluntarily, a witness may


testify voluntarily, he may confess to a criminal trans-


~arrow ther e
L


/


.I
We obj ec:t to t~e statement of couna el--


1 am on~y saying, your Honor, what we are going


Harrirran, on the 22th day of Nove,J1lber, met \~r.


to ask him. Fe is not the person offending.
/


;


MR. APPEL· That is what! we expect to prove •
..'


in his office, and went into another room, :;lr. Darrow came


out and furnished money to Mr •./Franklin to go and bribe juror


lockwood, that he did not tell the truth.


Honor.


He comes into court ar,d says, "1 wan t to tes ti fy • " Tn is


witness is no t going to confess to anyth~ng, for he is not


charged with anything. He is going to put his finger upon


the falsity of the testimony of 'Itr. FI:,anklin. Fe is going.


to say to this jury that when :'h. Franklin said that Job


MR. APPEL. Counsel has testified here hirrself , your


MR • FORD. The testim?ny was not-- we ask that counsel con


fine his remarks to /the testimony.


THE COURT. Well i l~think you are r igh t on this propos it


MR. FORD.


T"2E COURT./l think it is proper to confine the argur:ent-


MR • APPEL.~ 1 know, your Honor, we have a right to say to


your Hgnor whatwe expect to prove by this witness. We
,


/ .have ,as much r~ght as counsel has to discuss here what j1r.
/..


Ffan kl in said.


,.
!
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MR • ROGERS. The las t ques tion p1ease--l VI i thdraw the last


was n<:minee for mayor and we were conducting the carrlpaign


that the reading of the s ta tute which 1 Wo.s,abou t to do


1 think


"A per-


A Well, 1


A


A My time was all


:.1r. Harrin!an, calling ycurQ


\


as the construction of this statute is concern~d~


when the ar gument commenced is plain: eReading)


the campaign after the primaries?


Q And what do you mean by "In a carr:paign"?


question, I remember it.


son hereafter offending agains t any/'of the provis ions of


this Code or against any law of/this state is a competent


Mr.~PP eJ.~-,dontt""th"ink,~w~,-·nee d,·go;"any,,, further,'" as/"par ,
\ ' >~


MR. FREDERICKS. V!e/submit the matter,for whatever reapon-
/'/


sibility there/is passes from us.


T.~HEcoURT ........<es, sir. The application of the District


Attor ey to read section 1334 to the Witness at this time


i ~eni~~q..,._ ~~~, -r-' <"' 'y.;,-,'"


wi tness agains t any other pei-son so offending." This


at that time in the city.


Q when did that campaign COr[111.encej-l am referring, of


course, to the campaign before the pr irnar ies J as well as


attention to the month of November of last year, that is,


1911, were you engaged during that'month in any work or


,'.


witness is not called ag"ains t a person charged as offending•
..-'


/'


,matter outside ycur professional duties?
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A ~l", I ..... -<
,;.. J VV


1 Q And when were they? A 1 believe onthe 5th of November,


2 . or about that time.


3 Q Now, you say your whole time was given to the canpaign


4 from about ten days before the 5th of November? A Yes,


5 sir.


'6 Q You. mean your own campaign for election as Mayor of


7 this city? A My own campaign, yes.


8 Q ~ow, dur ing that time, did you s tiT 1 rrain tai n an office?


9 A Oh, yes.


10 Q where was that office? A 921 Higgins Building is our


11 entrance.


14s 12 Q where is the Higgins Building? A Corner of Second and


13 Main streets.


14 Q was your office there devoted to your law "business or to


15 carq>aign business? A Law business entirely.


16 Q Was there a campaign office? A There was.


17 Q An office from which your campaign was conducted or


18 .which was headquarters for your campaign? A There was.


19 Q Where was that, f;!r.trarrilLan? A In the Canadian Building


20 cn the corner of Main and Winston streets.


21 Q Ho-n far is that--that is just a little below Fourth?


22 A Winston is between Fourth ::ind Fifth, a short street.


Q Now, you remember--that is on the east side of Wain,


Q A half block street? A A half block street between


Four th and Fift 1h


not? A Onthe east side of Main.


25


26


23


24







\-.
4134


1 Q And the Higgins Building is on the southwes t corner


2 of Second and Main? A Of Second and Main.


3 Q Your ~uilding is --you gave your number as 900 some-


4 thing, the entrance number; that is on the ninth floor,


·5 is it? A Yes, sir.


6 Q Were you engaged in the defense of the McNamaras, so-


7 called, that is, J •. B. and J. J • McNamar 3., anlong other per-


8 sons who were indicted for murder in connection wi th the


9 Times Building? A I was one of the attorneys.


10 Q. When did you becon,e one of the at torneys for the Mc-


11 Namaras J as nearly as you can remember? A After their


12 arrest; it 8eems to me that was :in April sometizr.e.


13 Q When did you first know ;,1r. Darrow in connection with


14 that case? A I dor.'t remember .just when 1 communicated


15 with him the first time.


16 Q Well, when did Mr. narrow come here? Does your recollec-


17 tion serve you 1 A I think it was in July, his firs t tr ip,


18 June or July; 1 think it was July •


19


20


21


....
Q nad you been engaged in their defense before that time,
~ '. _J


before he caree? A ~es, as soon as they carre here 1 became
• ....-rr_


~.,....
connected w~th them but not permanently until he came, not


law::


22 finally.


23


24
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26


Q You temporarily represented them? A Attended to n.at-


ters until Ur. narrow came 0


~~ ... : Jl'!!l .-a. ~~~--;........... ,,..,,- .....


Q And that continued over the period from A;ril, approxi-


rr.ately, until sometime in July? A Yes, sir.
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Q And then did your connection continue from the time ~r.


Darrow came until, for practical purposes, that is, pur


poses of work and ycur dOing anything with it, it ceased


along about ten days before November 5th? A It did; still


an attorney of record at the time.


Q An attorney of record all the time? A All the time.


Q ~t devoted yourself, as you state, to these other mat


ters? A All of the time outside of the office from the


time 1 stated.


Q 1 wish you would indicate the position, as you may best·


illustrate it here, by .1illustration to the jury, what pos~


tion your offices occupied in the Higgins Building, first


stat ing, howe vc>r, whether Mr. narrow had off ices t.~ere af ter


his arrival. A i,IT. Darrow took the three rooms or four


rooms--four rooms on the west side of the Higgins Building


adjoining the alley, beginning at the southRest corner and


running north. Our rooms, that is, the rooms of our firm,


took--included the five rooms directly across the hall


from the southwest corner running east. There is a court


in the building. There is two hal} s on each side 0 f the


court. our rooms run from hall to hall With a srrJall hall


just south of our rooms but doored in for our library. We


also had one room which was n:y office north of the west


rocdradjoining and opening into it. "r'rere was also


taken by !;1r. narrow for a newsclipping room just north of
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~ ") 6J I ...,


- l "'...I


corner room •


1 was not here


He did not.A


A Mr. Harr ing ton, '\~r. Russ ell atld


tion or key.to that safe or vault?


Q S ta te wh ether or not :~r. rarr ow knew or had the comb ina-


room, adjoining it and opening into it.


Q, Which room did :,1r. narrow use himself as his own off ice,


of the number that ycu have spoken of? A The southwest


Q from one to the otl: er ? A From one to the other.


Q tB there a vault in those pr erLises? A No •


Q A sa!I'~ '? A No. 1...., my own, yes •..
Q In Darrow's part of the offices, that is in the offices


Q That would be the room in the soutl:'"\'esterly corner of


the building? A Yes, sir.


Q Ar:d was there a room next to that? A north of it ..


a roorn,still north another, still north another, all open


ing into each other.


Q In your part--in your rooms across the hall there was a


or rooms Darrow had w3.sthere any safe or any vaul t What


ever? A No.


safe or a vaul t? A Yes.


or vau 1t, Mr. parr iman ?


Q NOw, Which Mr. Harr ing ton do you mean, the one who WaB a


that day, but it was the Harrington associated in


Q John R. Harr ington? A Yes J sir.


Q Who did have thekey and the combination to that safe


wi tnees here? A Well, 1 presurLe he ~';'3.s.
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1
Q ne had a key and the comb ina tion? A He had a key and


2
the combination to the safe and a private box to the safe.


3
MR • FREDERI eKS • We think counsel should not instruct this


office 0


MR. ROGERS. Mr. Darrow was speaking to me. 1 am taking


THE COURT. All right. ~l~r. Fogers, 1 will have to ask you


long standing ~,Ir. Harr irr;an 's


Q. You know Ber t H. Frankl in?


1 know it ta~ea you a little wtile to


this position, knowing from


Q Row long have you known Bert H. Franklin? A 1 met him,


1 think, about three years ago in theUr- i ted States Varshall' 8


if :!.r. Rogers would remain in his place.


to remain in your place.


get the whiekers off that throat. Now, do you recall the


A 1 will try. to speak a little louder.


day when -do you remenber Frankl in--


MR. FGRD. If the Court please,. 1 am not particularly


nervous, but 1 think it would be a little better for ue all


Q Got any louder.


voice, until he gets it warmed up, it iodifficult to hear.


If I stand over there and he speaks to me the jury won t


hear. When he gets warmed up 1 wi 11 go back.


MR. ~OGERS. All right.


A I do •.,.


~itness. We haven't made an objection to it.


MR • DA!?ROW. 1 beg your pardon.
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A 1 do.


one form


1 will re6ite to you substantia'ly what


The Code provides that upon


all? A 1 knew he had something to do with th e cas e.


Q DO you remember the occasion when he was arrested?


A Be was investigating the jurors, 1 belie~e.


'\
Q That is, the talesmen who were to be called into the box?


A ASjuror~--i-;h-ouid'-h~~-;--~aid talesmen.
_ ••e" ..••.'" __~_•.•,,~.,,_...... M •••"~~ •


Q NOW, 1 cal1 ycur attention to the cireulY'stances of that


morning of th e 28th day of Noven;ber, the mor ning of the


Q That day, as 1 recall it, appears to hsve been tl~e 28th


day of Noven~ber? A 1twas.


Q Do you knm"J in what particular capacity ;,;1'. Franklin was


asscciated with the defense or connected with it in any way?


:.~r. Franklin teBtified to, in a general way, without attempt


ing to say that it is wh3. t he 6 aid prec is ely.


UR • FOBD.Just a rr:oment--we object many reei talon the--------,--
part of counsel of what :motber witness has teSttf-i d to.


of question shall be asked. Counsel haslc right to recite


to the Witness what another witne~estifiedto, nor


has he a right to put7~cePt direct questions.


Fe has not a right ttyput leading questions. He has not


a right to l'e~witness,'and the witnesses '.'lere excluded l
• ~ I
JUs t f~~tn e very purpose of pr eventing ther.l from r..e::lr ing I
"I':hat/~ach other had t ... ~n.e.-.exc.ept.


//


t~~e about putting the exact language to the wi


arrest of Franklin.
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and that is inthe case of putting an impeaching question


to the wi tness who was brought on the stand to impeach, and


the. other~-o.n direct e~~~::ion--a~tne-~th;r is on cross


eX~tinatio~k leading and sUggestiyle questions,


tha t is tbe only exception. /


YR. ROGERS. Counsel has misunderstood t:bte purpose of tlle'
r/


matter. One may outline a situation fof a purpose of direct


ing his attention to it, one may say ,{at has been said in


the courtroom, not for U.e purpose r;f inforrdng the Witness
I


or anything of that kind, because here is the testiwony;


11 if ,he. wani)3to read it it is fre to him to read it, and


12 a.ll that 1 intend to do is to ring him precisely to the


13 very point at issue; There's a room there and so forth and


14 so on, and ask him if on th ....t morning he did CODle as thuB


15 and so, if there is any w y of reaching it more directly and


16 L',ore cer tainly to con tr dict the wi tne8S 1 know of none,


20 cour twill


21 ceur t •


22 r.:R. FOHD • counsel stated he was gOing to recite the


years of p actice •


M:. ROge~, the court is not gOing to ins truct


fo~m y Z-ques tion. ForE ycur :"lues tion then th e


on it. There is no question before t~e


TT'E COURT.


af ter Borre


you how to
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/ .
circun.sttmces, your Honor, and 1 think we would be derelict


ir. rutY--1 am n~t ,pretending that\ir. Rogers is Buggestin


to vto-w-i-trl.ess the ans,ver. 1 do not na.ke any such-'=__m-_~.," ••_.~_••_~_..-. }..


26 although 1 have been accused of it. 1 do not







question and. the court will ru~e, on it.


know if on that o';orning you saw Mr. Franklin at all at that


through into,


I
the next roorE and ther e you c arne in ~nd that !Ilr. rarr owwent


there
into the next room and that/you gave tim a roll of n~oney


how did you COITe to the office that morning, that is all


ther e is to it, th er e is no necess i ty of r eci ting facts.


MR. ROGERS. How are you going to reach a negative, your


Honor, unless you put a positive to him7


'I"'E COURT. 1 see ycur ~)oint, go abead and fran,e your


and i/11. Darrow cawe back aLd gave it to him, and 1 want to


per 'Ray to fra".. a question to the 'R itness on direot ~~~~~nj.
tion It If he wanta to know the room, Why, he may ask bifL,


MR. ROGERS. Q, Mr. Franklin's testimony is substcrtially


to this effect: Tha t on the morning of the Ze.th of november


MR. FORD. We object--


T~~ COURT. 1 will ask you both to be seated.


Mr. parrow was s itt. ing in the corner room of th e Piggins


place or in any such manner or in any such way as that--


MR • ROGERS. Tl' e cour t ordered me to go on ar:d fran,e my


question and 1 proceeded. 1 followed the court's instruc-


tions, 1 framed it all right.


MR. FREDERICKS' May it please the court, it is well


of us keep cocl at times. All of the witnesses were


building at the corner of Second and Spring-


.n. FORD. 1 object to the counsel reciting-


MR. FOGERS. --Mr. Frank 1 in wal ked in the deor and
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be intended to do. 7Jr. Ford took exception and the cour t


dent occurred thiz way. Mr. Rogers made a statement of what


ther eupon directe d :,~;. Rogers to fr arje 1:ia qu es tion, and wh en


i


·1 sUbnii.t the matter without further
I


/
if


So far as that is concerned, the ir.ci-


ar gurent •


question is asked.


is most shocking.


i


MR. ROGERS. Cert[;1.'inly is.


THE r,CURT· A'bs01utely impossible, a picture of t~'iO


lawyers standing up here and talking against each other


from the c0':lrt room. Mr. Rogers said, "Here is th:,p.j;1sti-
~ ... ,.. . _ _"'_'''~''''''''';'.'' ""~"""-"-~'-'~>'-'''__''h'''''''''''''''''''''''''''''''''''''""_''''''__'''''';''''......... •..,...... _~•.•,_..~_; ....~ ..,-'''''--...-- ,;1'1


mony, and this wi tnesB may read it if he wants to. It,/ This
/


/
VI i tness has no r i gb t to r eE,d that tes timony. Th).:s wi tness,


MR • ROGERS. Your Ponor, ,;fou directed IT.e to form the ques
I


tien, neN the quee t ion 16 th io--,
TF'E COtItT. Wait a mc!ient, !.~r. Rogers. It is impossible,


Gen tlercen, to conduct a cour t in thio VI ay •


is forbidden by every rule of law and ethics and order tc


read that testirr.ony. The cburthas excluded this wi tness
/


from the room. Fe must not know what Mr. Franklin said.
,/


.I
The rule is for the purpose of preventing this witness frem


/
/


knowing what M~. Franklin or any other/witness said. Now,
I


!.lr. Pogers has violated that rule iI}/stating to this witness


what h1:o Franklin said, and that is the purpose of the ob-
/


jection, which would corLe too l£ite if it is made after the
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'Nhat-l-c-an-n-o-t-t-e-;;:";;hi:~at:;c:a mar.·~0
/


now, :I!r. Ford, jus t be seated, 1 am going to finish he7.e.
/


In a most boisterous manner interrupted that questi<tn.


Tte ques'tion may be l' igh t or DJay be wrong, the cyG: t does
/


not rule. :":r. Ford 'a conduct was clearly conteipt of cour t.


MR • FREDERICKS. Will the cour t permi t a WCi~ ? That the
I


damage would have been done when litre Rogers s question~ was


asked.


THE COURT. The court has listene; 0 that phase of the


case. Mr. Rogers had announced h~ in tor_tien of asking the
I


ques tion subs tan tially in tt: at form. ' Th e court had direct-


ed him to fr ame hie que. ticr. IFe had a righ t to a clear


field in 'V'lhi<h to frame thayqueE,tion; no other orderly'


way to proceed. The methel'd adoptad was nost disorderly,


shockingly disorderly. ];1 view of the prerr,ises the court


can do nothing but fin9/{tr. Ford is gUil ty of contenpt of


court and fine him t~' sum of $25.00.
,I


MR. FORD. New, if the Court pleaee, I am sorry your
/


Honor did not a110w me to be heard on this contempt rr,atter-
.!L


.'
21 Tm COURT. ;.~l'./Ford, there can be no explanation of such a


22 display as the court has seen here in the last five


23 rr:inutes ,/but 1 am not through, just be seated. There are
,-


24 SOLe otrer things 1 have to say. The cour t had directed


25 :v!r. F;ogers to form ris question and he is in duty bound t


2t~ ..)lim.~,"--H'lti ir. ..~niah tha.tqu~;;ti .
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,f'


want to explain to the court that if there Was anything
/


r ul i'ng to be tha t couns el would have a r igh t to ir ame a


question to which 1 had no objection. P.e had stated to the


~,.ow, gen-


Mr. Rogers


did. It isin proceeding in the bes t manner in


has not violated the decoruw and


;1
MR. FORD. If the /"ourt please, when a fine or when an attor


I
ney is brought tp task before the court for conterr.pt of


/
court, it has been usually my experience that he is given


,/
an opportur:ity to purge himself of that contempt, and 1


court.


clearly his duty to stand aside for a mc;,~nent and give the


cou~t opportunity, which it certainly ~Uld do to give him
/


a clear field to form his question Wj1Ch he had been direct-


ed to do. The incident cannot be overlooked, cannot be dia-
I


regarded. Certainly was a most bQ'isterous n;anner of pro-
J .


ceeding in the teeth of an interr£ption of that kind, which
/


in i taelf is improper. Two wrongs do no t make aright and
!


!


the mourt must find him gUi1 py of contempt of court and
i


I
order him to pay a fir.e in /the sum of $10.00.


/
telen;en, we will proceed/lith this case. i.:1'. Rogers will


form ria question. The/~ue8tion is not inteligible to the
I


l
.'


boisterous in the manner of making n,y objection it was not
/


'intended to be boisterous, but 1 ur:.derstood the court's
./ .
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then made ,objection which your Honor overnuled OYi~h-e-g
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tbat "t1'i~l'a-Wa9 no"Jquesiion before the court, and dires-t'ed
,/


Mr. Rogers to frame :his question. ;,!r. Rogers then proceeded
1'//


to recite the testimony which to my lItind did not /conati
;'


/'
tute thequest~on,and in perforwance of my duty" to make an


"~/


objection, 1 ar03e to make that objection. )~r. Rogers raised
/'


hie voice and in an endeavor to be heard ,~y this court 1
/


raised my voice. Seeing the court paig/'no attention to me
/,,-


1 remained silent and then 1 was dirl;)cted to sit down.
l


f
,I


In this entire proceeding there wClS' no contempt of this coUJt
i


"
part in this acti.6n, and in view of those


/
think your 'Ronor should remi t the fine and


f
,/


find me not guilty of contegpt.


MR. ROGERS. As far as expressing our views, 1 don't wish
/'


to beg off, if your BondI,' please, or say anything that will
!


"


atall remO~Te any puniEfhment your Ronor has given ne, but
i'


p


1 didn't mean any 96ntempt. 1 have sat here, your Honor


please, and been/so often interrupted during the course of
",;


this trial, interruption after interruption to such a
;/,


/
point, if your Ponor please, that 1 cannot intelligently


J:t- .


I
conduc t rr.y /examination • 1 jus t made up my mind 1 would


/
follow yp'Ur Honor's instruction, and followed it through


22 for onc"~. 1 didn't niean to be boisterous. 1 beg yow:
!


23 ponor's pardon and IV/ill pay the ~lO.OO.


24 THECOlJRT· Wait a moment--Gentlemen, it is disagreeable


25 to' this court to impos e any fines, and in v ie"/ of the at ti-


26 ~Jld.e....-tlla-t be~h 00"1)8 61 hav~=e.d..j.J)w.t1)~J"'lt.ex"".thlL..Q
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of ~shrr,ent is to correct the error or correct the
, --'------------


evil so as to enable us to get an orderly proceed.0g, and


that end.seems to have been accomplished and th~fine in


both instances will, therefore, be and is reyltted. !low, )IT.


~~gers, you will proceed ;md reframe your q£estion.


MR. ArrEt,. We will ask your Honor, tho~, that we be


allowed to frame our questions and thaJl'hen if there i6


any objection; that objeotion may bel' gued, of course, but


we ask permission of the court now, ,'13 we have .appealed
I


to the court heretofore to direct/the other side to give


us an opportunity to present our/qUestion to the Witness


wi thout any interruption. ./'


THE COUR T. ;,lr. Appel, in a f~bl e w.-ay 1 have giy:n tha t
J


admoni tion • /


MR. ArPEt. ~e appealed JO your Honor ti~e and time again


to instruct counsel cnJtbe other side to allow us to be


heard and no t to qUOjf~' evidenc e and no t to ar gue facts and


all that, and thi~~ontinuous interruption and wrat we call


ffiisconduct on th~other side, your Honor, naturaJly has
/


given rise to~ust such scenes as this. It has 60 outraged


'UB that at jirr.es, Without haVing any malice against the
.f


gentlen,en /ontbe other side, that we are bound to resent it,
it


and it l~ads to these things. and 1 only suggest this for
,/ ,


/ .


the purpose of orderly conduct of the court.


'1'11toUF T• Tt e Cour t has ~l ready ad~or.~~edC~~~.~l.~~s t


emphallcaWy, ana: .does aga~n, at the Buggestlon of "I:' •







in tta t way.


misconduct and will be--


clear field in which to propound his question.


while the yi; itness is on the stand or while we are trying
i


tR • FREDFRICKS. // As far as arguing a question of fact, we
....l #I


are willing to/./enter into a solemn, binding bargain With the


other side, ~e will not atterrpt to argue questions of fact
c/"


f


to argw,/, the rules of law, if the other side Will. I"have


,.~e takes
.,{'~


f


his chances on it. The s arne appl ies to the 'N i,t'~es6 •
,/


i'


rm. FREDEPICKS. May 1 ask one question in ofder that we
l


Ii


may understand each other-·each side may yf1derstend7


THE COlR T. yes, sir. I'
MR. FREDERICKS. Suppose that qUestion;{n itself is a long


<eeital of something that should nre recited? Now,


whatever the rUlings of the cour t ,re we wi 11 abide by thelk,
~'f


then shall we let it go on-- I
j/'i


T~E COURT. If it should be cocrlnsel takes his own chances 0
if


i
./'


,I
MR • FREDEI"' leKS. There is ino misconduct on the part of the


. l
defense. The defense c.annot commit misconduct.


/'
THE COtlRT. ~he Court/thinks it is proper to maintain order


./
J


.;
.'1:'


~t"


~t<U-.lI<._,..,.,...._.~~~~ ...~,.~_>'O:.~...:!:<,,~Id"""'''''''''',"'''''<''''''''''~~''''''''-;,'t


Ap~-,-a-d-m-o-n-i-s-h-j -c-o-u-;;;it~~;when an a ttorney on e1 tb.ef
".1"


side is propounding aquestion he must and will havl a
;l
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;


./"


THE/calJRT ~ere is no way teat this or any otter law suit
/


25. can be tr ied if constar. t interrup tiona ar e allowed. 1 have
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and


Mr. Rogers were saying a few minutes ago 1 woul 1 ike to
I


hear it. All those things positively and ab!Olutel y pre-
/


the dour t cannot
/


take any intelligent action. We are herl for that purpose,
I


and if ~ouneel asks a question that he/ought not to he


will have to answer in son.e proper wa? for it, but he must
,I


/ .


not be interrupted when he is askipg questions, unless the
/


court interrupts him. If the dO)..irt interrupts him, why,
/


the court wiJl t::',ke that resporfsibility on its shoulders.
/


MR 0 ROGERS. If your Ponor p,tease, 1 ha',e this to sugges t


in the' rratter under conSidiation and suggest something
I


which was suge;ested by l,~rt. Fredericks. Now, he speaks


of the segregation of /~e witnesses and of the ilLpossibility
I


of one Witness he:iripg another. Your Honor can readi1y see
I


if 1 put Mr. fIarr imetri on the stand 1 mus t of necess i ty talk
i


with him before hk came here, and there could be no rule
i


/
ei ther ofmorals lor discretion or care, in fact, there


/
could be no po~sibility of conducting a case unless 1 did


tell hin:: Wh'7f Mr. Franklin said about hini that morning.


TFECOlR T. /The court understands your pasition, ;,lr. Rogers,


and int7z<cis to heOlr your ques tion as soon as this inc iden t


is cl~ed. Now, Gentlen;en, 1 deem it closed. Now, ;,!r.
/1' _Mo._ ....'""""~.---=-,~~..:::.'<-.J"'.....-J-'.......,~;".-....:..:•.._ .• " ...:...................~---~-~-,..~...~_""",_~'-.""'J..",,,,.,...,,-_.~


T"~rg-,--P1'C5p6una: your ques tion •







MR • ROGERS. Q On th e morning of Noverr,ber 28, 1911, 1


call your attention to ·that n'orning, and ask that you


place your mind upon the indidents of that morning. Bert


H. Franklin,referred to in my previous question to you, has


tee tifie d her e Elubstf.4ntially and to this effect : That


on that norning he came into the corner office described


by you as on the southwes t corner of the building, Mr.


Darrow's private office; that you came in there subsequent


to that time and walked through a portion of the office,


at least into the adjoining room on the north; that Mr.


narrow thereupon leaving him, Franklin, inthe corner office,


went into the adjoining office on the north with you for


a brief space of time, a few moments, you thereupon


returned--;,ir. Darrow, 1 mean, returned to the office on the


southwest oorner of the building, which you have testified


concerning, and there handed. him a roll of money cons isting


of $4,000 cf currency. Now, I ask you, directing your


mind to that testimony, to that room and to those incidents


1 ha'le related, whether or not on that rrorning or at any


other time you came into tl":at corner room referred to in the


tea timony , finding ·,:r. Fr ankl in and :.!r. Darrow together, and


thereupon went into the north room or any other place of


that sort, and thereupon Mr. Darrow cane in for a brief


space of time and received any n,oney from ,you '.vhatsoever


of any kind or character, and thereupon returned into th'


corner roorr with it1
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I


you do? Did you give h in: any money th at mer ning? Did you


into the other room and With Mr. rar:r:,6~v, and then Mr. Darrow
./


sirnply testified to the fact that Mr. Fafriman had gone
,/~


Quae tiona of that sor t instead ofsea h'im th c-:.t rrorning?


rr,aking a lopg reci tal. 1 th ink tha t is a proper mode and
, ,


_____ . . <.,.c.""~.••,, "'»~""'C'-""'··-··.·_,.,."


that-iD:e-tn"oper 'mode shou]d~'no-t" 'be"de"p2.r ted from .. .. /"


yet that he actual'5 y gct the money from 1:1r. oqarriman. There
/


could be concl~iionB from certain evidence, and we object
,I


to it on the/further ground that it ca11s for a conclusion
,/


of the VI i t 1es6. Now, hON easy, your Honor, it is, for


him to ask a direct question: Where were you? Wh2.t did


MR. F~t1l1it-qtte&t.j.cm...:1l\,t",,,Q,Pj~,Q.:t,,."_tlP.Qn.""':tl1~.>gr~oun$i
- If


it is leading and suggestive. That it is complex and
,,;t'/


compound; not a proper method 9f:· interrogating ,a witness,
,i


/
and further J on the ground that it aS8umss/certtin facts no


/
/'


in ev idence. Fr anklin ne ver tea tified that (,this witness
,I


/


gave 71.r. Darrow ~4.000 or any other sum of/money. Franklin
//'


returned, and that after he return~d he handed:'!.r. Franklin
//


that money. Franklin did not ~/e and did not say that


he had gotten that n,oney frO!'9-/<~r. f!arrilll~n. He testified


that prior to :~r. HarrilTan obming that Mr. Darrow had told
//


him tbings from which thp/ jury ndght conclude that Mr.
r


Darrow intended tha t Fjanklin should believe he was getting
/


the money from uarri-tan, but there is no evidence here as
/
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lffi • ArrEL. Let me suggest this: The defendant is not


r equir ed to.., prov e__ 6,;er..i.atiU:.e.acn-.~~4-I:~.aJlg.~~_
~,:,:,~, ••,_..r- ••... \ . "".
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was //
/


ana
/


./


and he irrn:ediately walkedFranklin"


--_.-._--------.---proved by the prosecution. If a witness should corne-_....4:~_~~_


told him 1 was going to your Honor's chamhers and 1


going to get $10,000 frorr you and 1 did go in there


here on tbe stand--say 1 come upstairs with hin: and 1


came out and handed it to bim, and he would recite/that in
//~


court, and that would be the ultimate conclusion/from that
/


/
testimony, whetrer those are circUIIstances going to prove


;/
the ultimate fact. NOW, upon the other bo/ld, 1 have a


right to show not only 1 didn't go into t~t room, your
/


Honor, and not only that 1 did not se~cur Honor, but 1


can prove by your Ronor that in facyl didn 't get tha t


money from you. 1 have a right to/show that the ultin:ate
in


fact/tended to be proven by thes circumstances, these


little circumstances, these Ii tIe incidents, in fact ,didn'


into anoth{r room and that 1.:1'. Darrow already having said
./


to hirr_, "~,!r. varrirr,an \vi11 be beTe in a few mon,ents and 1 will
/


get the.)money for you~ walked in there just a noment and
I


./
came~-+a:nd~d-·h-i<m--~he-monajL.L.._Wba..twas ttat inte-----UBI~


occur, for the proper purpos of disprovirg t1:e who~e mat-


ter. They underst00;lk,O~ove by circun£tantial evi-


dence what :,t~. DarroYiT said to :,~r. Franklin. fTo,... , you waiit


a morrent, :.:r. Harrirran v'ill be here in a monlent, 1 will get


you tha.t moneyt se/xf Tt.at is What Franklin testified


to. Pretty soon \,;rt/Franklin says :ilr. Har:tirlan came in in a
. /


few moments,witr/h ten minutes more, and re had his over-
!


coat on his le$'t arm or his right arm. Pe came in and
/'
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to 'be lntroduced here for? '~~Jot' only to-pro,r~-that-:;;'7
. /


~arrow here gave him $10,000 but for the purpose o~hO~ing


that Harrirr:an had given him the t4,OOO, or else wh-at is the
/


use of introducing that eYidence7 That was ths"" purpose.


They wanted to 8hov'I where ;,!r. narrow got i't fr4. 1'Jow, we
~ I


ha'lte a rigrt to show that :/.r. Harriman did r;6t see Darrov!,


and Fr~nklin on thn.t morning. Vie have 0gbt to show tba t


Harriman up to that tinje didn ' t see hirl., he didn't see hirr


until a long tin:e after that; tt~~t ~ didn't see Franklin
l


in there, not only that, we bave fight to go furtber and


show he did not give Darrow trat/$4,OOO.


MR. FORD· We are not quarrz-lil about his right to prove


each one of those things. Thv jury n.igtt rightly conclude


from the testimony of Xr. Fr nklin that \!r. Darrow did give


the witness t~e noney. ~ point iE: simply this: The form
I


of tbe question. :,~r. Fr~klin didn't testify he saw him


give the money; he t~ttified to tre circumstances,-it i6
/


the form of the queYion we object to, not the rr:atter.


Everything covere~in treir question will be adrriasible


by proper questi9bo, but we contend that is not a proper


method of qUeS~oning the Witness, because of its leading
/


and suggesti~ character on direct examination, of their
I


own witnesl, a Iran who is an attorney, a man who is intelli
/


I
gent enotJgh to testify to all tta t did occur and deny all


.',-


tha t ,he cl ain:s did no t oc cur. All they can do i 6 ask


c~~ direct questions and not leading questions.
--- .,-'".--_..,._~---------------.........-.I
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one Vi ay of br inging out contra-


the narration--th~ r:atter prece


rli1ertion does not refer to all


is this; The question contained


right to call his attention


ques tionor to the evidence which 'il'e


o contradict, that is t1:e question.


tion.


of bringing contradictory testimony.


dictory statements.


die tory te~3 timony .


THE COlRT. lJ .. 's have the question, then 1 will hear you,


" ~ d . .1rl
d. rre er leT'
(I,\?st quejtion re;ld by the reporter.)


" .
THE COt Now, ;.~r. Fr e der i ck 6.


MR.. ,D2'?lC:<S· My point


i nt£ last part there of


is~ti~n.and th'"


2


5


3


not the substance we are objecting to, we are not objecting
.. --",~-...,..,,~--- ...~..


to t~competeney of i tM"'·rr;;;·iY-'t;"t~,~~~f~;~;;l~~;rt"hf;' ques
I


/
/


4 . MR. APPEL' \Jfe can ask a leading question for tt,6'/~urpose
/


We have/ a right to
/


6 /
say to ;,1r. Harriman did you--is it a fact that you gave Mr•


.t


7 /
Darrow there $4,000 there on tl:at morni'll at any tinre


8 between 7 o'clock and 10 o'clock that ~ay? Irow, that is
9 I


leading, bu t we ask for nega tive te~limony, we ask for
10 /


contradictory testimony. Is ita fact that you came in
/


~~ ther e and saw Far 1'0'11 and Fr an k1f to gether in tha t room i


That you had an over coat on Y9ur arm? Tha t you sai d to Mr.
13 II
14 Franklin, "Good morning, )lll"-;Franklin," or words to that


effect, Whatever the testi£ony n.ay be. Now, that is leo..d-


15 ing and suggestive and 'P' have a right to bring out contra-
16
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/


h irr. whe ther it is true or not Now, 1 knowl' and 1 have
/


/


always known, and 1 bel i eve your Honor h1fB', trat such
""proceeding is not pern~issible. Each 'lrj~,i;ne8s mus t tea tify to


/
what he knows of the facts and must narrate those fac.::ts,I .
in positive fashion and we dontt-~de believe there is no


//


doubt but what the defense will ;fave a right to prove


by thio VI i tness by the pr oper ~es tions and answers aln:ost
I


l
everything that they have as,ked thert3. It is not a matter


/


of keeping that out at alL( but it is keeping out of


eVidence all of thiB.kr of queBtiona, and it E for that


reason we have taken/he tin:e of the court to argue the


proposition in order that such questions, if the court agree
. /


'.IV 1 th us, may not b'e asked again. Mr. Harr ilr:an, without,
/


of course, attelf'Pting to insttuct counsel, w1:om 1 consider
!,


n:ore able than' 1 form their questions, this wi tness lLay 1e
/


asked: Whap' did you do on the morning,--should be asked,


wh3.t did feu do on the morning of the 28th? Where did you
{t .


go? What roan; did Y'Ju go into? Whom did you see? 1 t
;


.I
would/be leading even to say, Did you see Franklin, but


rlhytii d you Bee? Wher e did you go' Wh,~ t r oomB, and all


tDa-:t-&e-r-t-"'"'O"f-trhTn'g"-;·-·~"hb.t .10 the t esrrrr:ony-of~Hft-.wj" tne


/


tha~i:fPt--.t-en·~'of·.Mr.MF.T.ank.l,.in!.~L,.~e8 tin;ony, nO\'I'ever, it
, ~"'~'''''''---''----~~~~


may be so considered by the witness. Now, it is a r1.+<,le
/


of procedure of evidence that 1 learned so long agol that 1
1'/'"


have for got ten where 1 learned it, tl-Ja t you TIlay, not r eci te
./


to a VI i tness tl:: e tes tiE'ony of ano ther 'N:iirtness/i;md then ask
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-e can, if hi:;


n, if your Honor pleas e,


....
On the morning of the 28th day of Noverr.ber
r-


Q


that true? Did that happen?


that we must prove a


to as leading and suggestive.


memory suffioien tly serves him, what oc J rred there--that


is our obj eo t ion.


mE COURT. Objection overruled.


A 1 did not.


chances on his own n:emory in


MR • ROGE~S •


MR • ROGERS. Counsel


MR. ROGERS. 1 will ask two or three questions and come
-----~.. -<.


right to it. Q i,ir. parriman, on the morning of the 38th


day of Noven,ber J did you see Franklin at all?


MR. FREDERICKS. Just a moment, Mr. F'arrirr:an--that is objeot"d


did you see DarroN at all? A ldid not.


Q Did you ever at any time or place or under
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TFE C01JR T' 1 agree Wi/ au as to that and disagree Vii th


the District Attorne}/as to your right in a certain limited


form to ask leadin~questiona to prove a negative, but 1
/


do think that tne question in its present form is so compou d


and con:ple~f answer ed either yes or no". migh t be mis-
",


leadin&~d it might be di:ficult to make it clear. 1
/-


t~x it is the duty of the court to cut it up i~~..::~.me way,


15 ~d on that ground more than an~ihins-~9er1~~;tain the


'oc J ectlon 0 -n-ls'~nO;"5~-~-;<~~~~-~-
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A No, sir.


stances give :.ir. Darrow $4,000 in currency or any other sunJ


Gi~ilar in kind, in currency? A Never.


Q. Did you give to him--ever give to him at any tine any


money and currency at your office or at his office?


MR. ROGERS. Your Honor says it is 5 0' clock.
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, 26












J. D. FREDERICKS.


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA,


IN AND FOR THE COUNTY OF LOS ANGELES.


Dept. No. 11.


---0---
Hon. Geo. R. Hutton, Judge.


The People of the State of California, )
)


Plain tiff, )
)


vs. )
)


Clarence Darrow, )
)


Defendant. )


---0---


REPORTERS' TRANSCRIPT.


VOL.


I N D E X.


No. 7373.


Clarence Darrow


Direct. Cross.


6467


Re-D. Re-C.


,
! ."







1 August 3, 1912. 10 o'clock A.Hi.


6550 ",-,


2 Defendant in court with counsel. J"l1r'J called; all pre-


3 $ent. Case resumed.


4 THE COURI': Gehtlemen, last wening when the court ad-


5 j ourned a very impo rtant question of law vvas partly sub-


6 mitted to. the court. Some authorities have been presenteq


7 and I feel it my duty to go a little further into those mat


8 ters before ruling on the question that '!JaS presented, and


9 I propose to defer the' ruling on t mt question un til Mon-


10 day mo mine, but if counsel on both sides are still desir


11 ous of having the jury inspect and view the premises at


12 the corner of Thi rd and Los Aug el es streets , that can be


13 done a t this time.


14 flIR ROGERS: That is agreeable to us.


15 MR FREDERICKS: Under the stipulation heretofore introduc


16 ed and ent e red into.


17 TEE COURT: Pursuant to the stipulation heretofore enter


18 ed. The court yd.ll at this time --


19 JIR ROGK,)S: We have been informed, if your Honor please,


but I have not been informed about it sufficiently to say


20


21


22


23


that one or two cbangeg -- possibly of no consideration,


!
-I


we are sure of them. We have been informal, hoy/ever, there I
are certain changestl1at have been made in the situation


24 dovm there. We would like to have the jUly see the prem-


ises sUbj ect to the right of either party, if they


so Cadv'iaed , to in troduc e evidenc e of any chang es
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1 may have occurred sine e the 2Jth cay of November.


2 MR FORD: I think you have that legal right in spite of


3 any st ipulation.


4 MR ROGERS: I didn't want to have any mislillderstanding


5 hereafter.


6 HR FREDERICKS: DOes coun sel believe there has been some


7 change?


8 1m ROGERS: 1{r App el t ells me that t here has been on e 1hr


9 two miner chang es. I didn't know 0 fit.


10 MR FOlID: In the arrang ement of the -- in th e st rue ture


11 of the building?


121 J'lR APPEL: Since the employe of that place testified here.


13 IJ[R FREDERICKS: Some changes in th e bar room?


14 1VT.R APPEL: No, no; in refe rene e to t hos e swing ing do 0 rs •


15 I I might state it, your Eonor. I don t t knOVl t 1R t it is


16 true or not, but I have been told so. I didn t t notic e


17 it the other day when L1ey yrere there, so I couldn't f2¥


18 that is, I didn't see, I didn t t expec t the SWinging door -


19 the testimony here was to th e effect that they had been


20 nailed up against the side valls of the entrance there,


21 and '."fe had ex:amined that place, and the nails v:ere there


22 and they were rusty. We are info nned t his morning t tat


23 since that man testified here, the nails have been taken


24 out by somebody. Whether true or not true, I am not sltat-


25 ing, your Eonor, but in case, we shoul d f~d such to be


26 the case, we ask permission to introduce that fact in
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1 evidence) if it should be necessary.


2 MR FREDERICKS: And t J:R t the doo rs now sWing?


3 1m APP]L: No, they don't svring, but the nails show they
,


4 v.ere there, and had been nailed a long time before they


5 were taken ouv.


6 THE COURT;: All right.


7 MR FREDERICKS: vre don't care anything about that.


8 :MR APPEL: I don't know v!hether it is so or not.


9 lfR FPJIDEHICKS: We don't care anything about t:mt.


10 fER DARROW: I don,t knO'l1 ",mat the stipulation --
of


11 THE Co.J!JID: Let's be sure(\that in case there is any doubt.


12 UR FREDERICKS: That ivill be a matter of testimo;\!.


13 THE COURT: 1'1"0') but in regard to the st ipuli?~t ion) if there


14 is any question about th ere being a stipulation made.


15 MR MORD: The defens e having request ed that the j u:ry be


16 taken down t:rere) we are no~ urging an objection.


17 URFREDERICKS: At the time they requested they made cer-


18 tain ....Jaivers of error and all that sort of thing) and of


19 course) we consented under those stipulations, and those


20 arrangements.


21 lTR DARROW: You mean error in reference to anything that


22 might occur with th e jurors on their trip dOVID t here today?


23 llR FREDERICKS: Yfell) M"r Appel made a verJ general s ta te-


24 mente I doubt if I vnll be able to go over it, but at the.


25 time it'satisfied my mind that no matter what happened


26 there it couldn't be error.
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URJAREOW: That was my understanding,whatever happened there


could not be error.


THE COURr: NoV! , I will announc e what the court proposes to
will


do and"listen to the suggestion of counsel as to any matter


t mt may c' ,) improve or better the c ondi tion.


1m FREDERICKS: We have agreed --


£lTRAFPEL: Let me suggest this. I understand that in vew


ing the premises,in a criminal case, there is a direction


in the code as to how it shall be done, and I understand in


sUbstance, it goes to the fact that the jury are instruct-


Ed to proceed and to talk to no one, and that the person se.
I €C ted by the court v/ill point, to them the specific point s


which they should see, and tmt there shall be no other


matter done by the jury except to view the premises point


ed out to them, the la rticular points, and the gen'eral


condition Q the premises there or surrolmding all those


points. I understand that is generally the 'lay it is done.


1J'!'R FREDERICKS: Oh, yes, and we stipulate that the court


should be the one to point them out. That JUdge Hutton


should be the one who woul d point t hem out.


1fR HOGERS: yes.


THE COURr: It is so sti pulated?


lvm APPEL: The court being the person, of course, the


court has sup ervision of th e ac tions of the jurors there"


and if there is arwthing that should occur there, c O'..lnsel


on either side may call attention to it and make the sam
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1 obj rotion that should be made if it were done in open


2 court.
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All right, we will go to Thir


We will adjourn and reconvene; the


..
Third and JaIl is where wewent over to ins pee


the premises. (Discussion)


the n:orning.
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THE COURT-


MR - FREDERICKS. Third and Los. Angeles •


MR. ROGERS. We have no apprehension the jury will do any


thing. All we have to look O'§lt for is spectators. You


cannot tell what a b~may do in a saloon at 9 o'clock in


and Lo~ Angeles.


THE COURT. T~e court proposes at this time, then pursuant


tostipulation of counsel and request of defendant's counsel,


to take a recess at this time forI! minutes and the court


will reconvene at the corner of Third and Wall street--


court reporter, the clerk, the court, defendant and


attorneys and all parties being present at the corner of


Thid and Los Angeles, the court will then proceed to' in


spect the premises n·ear and about Third ani Los Angeles,


Th~ and Wall, the sa~oon testified to and the rooming


house which entered into Mr. Browne ' s testi~ony, partioular


l~ the window from which he made observation, and the point
.


at which different testimony shows the different parties


were arrested. Now, gentlerr-en of the jury, the court


admonisr.es you in taking this recess, the same admonition


that has applied heretofore, not to talk about the matter or


form any opinion about the matter, and it further admonishes


25 you and instructs you that the inspection


261- is not to enable you to form the idea or inquire into


I .
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2


3


4


Iindependent testimony., but for the purpose of enabling you


better to understand the premises and the testimony that


is presented ~ere in court, by your familiarity with the


ground and the s i tuat ion.


5 MR. F~RD. There is just one point, your Honor, that might


6 be overlooked, and for the in£ormation of the jury, so no


7 error may arise during the case, they are not to talk to


8 each other or call each other 1s attention to anything.


9 THE COURT. It is not a matter for discussion at all, it is


10 a matter for your eyes and ears; if you desire to ask any


11
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I


questions 1 will be there and under the stipulation of


counsel 1 will point out anything that you desire to have


pointed out, if 1 am able to do so, and will undertake the


task of pointing out these particular items_ 1 might state,


tbe attorneys on both sides and 1 visited the scene yester


day morning and acquainted ourselves with the situation


so 1 might be better able to point out the matters. The


Court will take a recess for 15 minutes and reconvene at


Third and Los Angeles street.
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1 (After recess. Corner of Third and Los Angeles streets.)


2 THF COURT: Call the Court to order. Under the stipulation


3 the court is now in session; all the jurors and defendant


4 and counsel being here present. The court will now proceed


5 to an inspection of the premises. We vall go first to the


6 corner of Third and Wall streets.


7 THE COURT: Gentlemen, this is the corner of Third and Wall


8 streets testified to by one of the vatnesses, ~nd affords


9 you the opportunity to look about from here and view the


10 situation as testified to. We ,rill now go across the street


11 to the place ,mere the testimony shows the money was exchang


12 ed, at the corner of Third and Los Angeles. Gentlemen, in


13 regard to that last statement, counsel suggests that in lieu


14 thereof I should say, the plac e v,here J,~r captain Vhi te and


15 Mr Lockwood met. ~trike out the words, "the money vas exchang


16 ed."


17 Gentlemen, this is Third and DOs Angeles streets as


18 testified to in the testimony. Gentlemen, this is the corne


19 that your attention was called to in regard to the irregular


20 ity of the'corner. You observe those facts at this time.


21 Now we will go across the street on this same corner, to


22 the saloon ~nich entered into the testimony. ~ust follow m


23 gentlemen. NOW, from here we cross the street to the saloon


24 Which you observe directly across the street. Anything else


25 from here"


26 1ffi ROGFRS: That building from vhich prowne says he looke







NoW, gentlemen, we mll go across and inspect the saloon.


Gentlemen, this is the saloon that entered into the


testimony. You can make your own inspection, and the toilet


in the rear. Mr ~roprietor, we ~ill not disturb you very


long.


TIfF BARTFNDFR: That is all right, ~r Appel.


1f.R APPEL: ~ust a moment --


TIfF rOURT: just a moment,Mr Sheriff, just keep the doors


closed a few minutes. Gentlemen of the .Jury, the toilet jn


the rear is the toilet testified to; the jce box in the


corner and the telephone; that .side the lunch counter and


this is the bar. Go back·and make any inspection you desire


in this part of the huilding; just go right through, gentle


men, and see the toilet.


r'Sr"8 .. ~ to ;J ....


THE rOURT: At the corner you will see the building from vhi h


1lrr prowne states he looked. Gentlemen, the ~rindow testifie


to by"fI' :Rrowne, a.nd vfuich he said he stood in, is the windo'l


in the corner building at the corner of Third and Jlrain


streets, immediately over the sign ''Dentists ", which you can


see at this point; the window immediately above that sign


is the vr.indow referred to by Mr :Browne. Am I correct in


that statement,gentlemen? Mr Appel; Mr Ford?


1m AP~EL: The easterly vindow.


TIfE COURT: The first window on that corner, the most easter


ly mndow of the thi rd floor of that huilding, the top windo 'I


in that building, as you see it,has an oval top.
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1 Gentlemen, you have obse~ed the doors in the toilet


2 room and these are the swinging doors that enter into the


3 testimony. Gentlemen, you can make any inspection you


4 desire of these doors as you pass. Gentlemen, you vdll now


5 proceed to the vJindow of the rooming house that entered


6 into Mr Samuel ~ro,me's testimony, going out the side door,


7 now.


8 Gentlemen, this is the window that enters in the testi-


9 mony of Hr :Rrlbwne, from vhi ch he made certain observations.


10 JUROR r.OPECK: I would like to ~sk if that sign vms there at


11 the time.


12 THE r.OURT: T don't believe there is any testimony about


13


14


15


that sign. I call counsel's attention to the question of
may call


]Jr Copec1; for some explanation in the testimony.
.~


1m ROGFRS: I call, their attehtion to the door from here.


16 THE ('OURT: ('ounsel asks me to ca.ll your attention to the


17 corner of Third and Los Angeles streets, ~t ~hich we stood a


18 few minutes ago, and to the distance either way that can be


19 seen from this window.


20 !ffi ROGERS: I would like to have the jury go down and see


21 this other window.


22 THE ('OURT:· .Tulirt ~ moment. We will proc eed now and go around


23 on 'M'ain street. The Court will not attempt to point out the


24 exact spot vJhere the testimony shows 'M'r Franklin was


25 arrested, hut the general vicinity for your observation,


26 and at that point the Court vrlll take another recess and
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1 reconvene tn the courtroom fifteen minutes later.


2 A JUROR: This the window Where ~rowne is supposed to be?


3 THF ~OURT: Yes sir; this ts Where "Rrowne stood and made


4 his ohservaton.


5 1m FRFDFRICKS: That is What he said.


6 1m ROGERS: That is what he said yesterday, hut I don't


7 know ~mether that is What he said -- we have a little some


8 thing to say about that, yet.


9 THF. COURT: At any rate, it is the v.d.ndow entering into


10 that testimony.
them


11 1ffi FRFDFRICKS: T ~~uld like to have I look at this window.


12 TH:R' ~OURT: You look at the sign; make your own observations


13 Someone asked 'lihether it was a new sign or an .old one.


14 You will see it there; hut I presume there 'will be testimony


15 on that.


161m ROGFRS: T don't care, I would like to have them look


17 at the window, irrespective of the sign.


18 THF "OURT: Go ahead, look ;;l.t anything you see in the neigh


19 borhood.


26 ~;ffi ROGFRS: Right down on that side.


20 (The jury and the Court then came dovm out of the


21 lodging house and went to approximately the middle of the


22 block between Second and Third streets on Main. )


23 TIfF COURT: Gentlemen of the jury, counsel asked me to


24 point out the fact that" the ~anadian building is two blocks


25 or one block directly down this street --or two :~locks.
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1 THE rOURT: All right. Gentlemen, without attempting to


2 point out the exact spot, this is the general vicini ty in


3 Which the testimony shows Mr Franklin v~s arrested.


4 The Court vrlll now take a recess of fifteen minutes and vrlll


5 reconvene in the courtroom.
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AFTER RECESS.


,(Courtroom, Department No. 11. )


THE COURT. Call the roll of jurors again, Mr. Clerk.


(Jurors called; all present.)


THE COt~T. Gentmemen of the jury, the court ha~ing inspect


ed and observed the premises involved in the testimony here


more or less will now proceed to adjourn until 10 o'clock


next Monday morning, but before doing so the court will


again admonish you as heretofore that your inspection of th J


premis es has not been for the purpos e of gaining i rxiepen


dent evidence, but for the purpose of enabling you to


understand better the evidence that is introduced here.


If any questions occur'to you, why, you will have an oppor


tuni ty to as k them on Monday morning when cour t again


convenes.


MR. APPEL. Just a moment, 1 would like to hear that


statement_ {Statement of the court read by the reporter.~


THE COURT •. And as hsretofore the court further admonishes


you not to qGbfer among yourselfes or t~ suffer any other


person to converse With you on the SUbject of this trial


or not to form or expr ess any opinion reI ative to the mer it


of the trans~ction until the whole matter is submitted to


you.


MR. APPEL. Will your Hotlor--I am not certain now whether


the position taken by the court in that statement to the


jury is right. 1 am in doubt as to whether it is
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1 or not correct, your Honor, and without expressing any


2 opinion one way or the other, just to preserve the record,


3 will your Honor allow me to enter an exception to your


4 Honor's instructions, just simply out of precaution, you


5 understand •


6 THE com T· certainly.


7 .MR. APPEL. 1 know such is the rule in civil cases, but


8 1 don't know whether it is the rule in criminal cases.


9 THE COURT' The defendant's exception will be noted.


10 MR. FORD· 1 ask counsel to suggest anything to the court


11 he desires to have called to the attention of the jury in


12 the way of instructions from the court and if satisfactory


13 to us, why, we will have no objection to its being given.


14 1IiR. APPEL. No, we present our instructions in writing.


15 THE COURT. All right, we will adjourn, gentlemen of the


16


17


18


19


20


21


22


23


24


jury, and With that adrr.onition just now given we will take


a recess antil Monday morning at 10 o'clock.
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Monday, August 5, 1912. 10 o'clock A.Jf.


Defendant in court with counsel • .Jury called. All


3 present. Case resumed.


4 THE COURT: The matter of the record before the court in


5 mling on the obj ection, ]Jr Rogers, you dich't flay any


6 thing, bUt I assume from your atti tude you v:a.nted to do


7 so.


8 MR ROGERS: If your Ronor please, 1fT e looked up very care


9 fully the i ss~e presented by th e situation to \mc h I


10 last called your Honor's attention, namely, the sl:tnation


11 that they had call ed Falloon; that they had called F~rring-


12 ton and t bat they had opened the sUbj ec t, and ':ve find the


13 authorities to be entirely uniform upon that proposition,


14 and if your Honordesires to hear from me I will be glad


15 to present that point.


16


17


TP~ COURI': I am incldmed to think we have not reached that


feature of the case, although the argument here is very I
I


18 enlightening upon the subj ect tmt will come up a little


19 later, but an ex~nination of the transcript, and in vi~~ of


20 the situation, it convinces me that the only question


21 before the court at this tim e is vrhether or not it is


22 prop er to ask of a witness, who is the d efendant:lf an im-
-


23 peaching question, and a ruling upon that does not in


24 anY'~dY involve the right that mayor may not be claimed,


25 to present testimony of those ':rho m~.y have heard either a


26 full conversation" or as yas suggested, fragmentary
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conversations through the d ovic e knovm as the dictagra:~h·.·
I do not think,~entlemen, that t rat is before the court in


such a vay as to call for a ruling on this obj ection, but


I do think counsel have a right to propound an impeaching


question.


6 llR ROGERS: If t:mt is your Honor's view, that that is the


7 only issue, i' do not care anything about the cross-examina-


8 tion part of it, but I do take this position --


9 THE COURI': Although, if it ever will be reached more di-


qaestion at this time is merely the right to ask an im-


10


11


12


13


14


15


16


17


rectly, vhen that question comes up, if it does, I v.ant it


understoo d at this time I have not ruled and I am not going


to foreclose furt her hearing, but it is the vi ew I take


of the situation, after some reflection and study, .not


as much as I would like to have given it, that the direct


I
I


peaching question, which I think is a right that the prose- I '


cution has, as a general proposition.


26 THE COUR[': Is that so held in the Crandall case?


18 lJR ROGERS: I call your Honor's attention, in tlat asp~t


19 of it, to this idea: supposing that it should be true that


20 your Honor v{ould ev-entually rule in accordance with the


21 cases "'lhich I have here in great number, that thEY could ncht


22 introduce it, and b~foreclosed fro~ 00 doi~, and they


23 have that right -- in t he case of people v. Crandall, in


24 125 Cal., they have held t:m t the asking of questions


25 which cannot be rebutted is error.







6566


1


2


1[R 'ROGERS: Prac tically so, yas sir.


the 125 Cal., Peopl e against Crandall.


I think it is in


3 TEE COURI': It seems to me a question of t hi s kind is


to your Eonor relate to the right to contradict in rebuttal


and the Crandall case seems to indicate that it cannot be


titude of mind I have assumed, is based largely on people


v. Purcell, in '78th Cal.; it is on my table in chambers, Ur


done, if answers are binding -- now, you cannot ask ques


tions expecting an answer against you, and you cannot reb
I •


All the decisions which VIe eJo..'"Pected to present


THE COURT.


134 of 125th Cal. /" I might say that the at-


What is t rat?


Dehm.


JrR HOGERS :


not e::mctly th e proposi tion of an imp €aching question"


but I call your Honor'S attention to the rulings on }:age


134 and 135; it is quite long, and I won.t take time to


lIR FORD:


more than perhaps an impeachment, sometimes an impeaching


question serves to refresh the witness' memory, and he tes


tifies to certain facts -- theoretically, at least, that


is on e purpo.se that an impeaching question might serve.


MR ROGERS: The asking of questions yrmch the prosecuti.on


beli eves, 0 r the party believes 'will be answered negative


ly, as \'\B.s said in the Schmitz case, vrith no expectation


of being able to contradict the s~atement, is error.


The case '71hich I pr esented to th e Supreme Court myself is


MR ROGER?:


"read it.
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1 matters which have been eone into in chief, having gone


2 into that in chief, they cannot rebut, th erefore the asking


3 of the questions would be useless, it seems to me.


4 THE COURT: It might be so, but yet, whether or not it


5 can be rebutted, is a matter yJe will have to meet when v~


6 com e to it.


7 HR ROGERS: yeS sir, unless it is raised by this conlfiition.


8 THE COURr: I do not think it is. I thought at first it


9 was, but I <b not beli we it is further raised by the con


10 di tion presenting itself here at this time.
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on the stand for further cross-examination.


ticular case, but this principle has entered into my mind


counsel


1 think the


DAR ROW,sCLARENCE


1 make the objection it is incorrlpetent,


Perhaps, for the sake of the record,


MR. ROGERS. Then the last question, your Honor overrules


the objection to and gives us an exception?


MR. ROGERS. Beginning at the top of page 134 and from


there on, (handing book· to court).


THE COURT. (After reading.)' 1 had not considered this par


irrelevant and immaterial to the SUbject matter and the


MR. ROGERS·


here together.


frequently in the last couple of days.


THE COURT.
not


would~mind reframing that question so as to have it all


question as an impeaching question is a proper one, but 1


have expressly said that this does not in any way indicate


what the ruling mayor may not be when the question of


contradicting it should arise, if it ever does arise, the


matter is still open, but the argument presented will be


availed of at that time for ruling, if it should come up.


Proceed.


until 10 minutes after 3 P.M.?


JAR. FORD. Q Did you meet Mr. John R. parr ington in Room I


438 of the Hayward Hotel in this city, February 14, and ther~


have a conversation With him from about 5 minutes past 2 I
I


I
I
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1 eise matters as opened in direct by the prosecution and


2 withdrawn bi them for failrre to comply with the ruling of


3 the court; it is not cross-examination; incol~etent,


4 I irrelevant and immaterial, intending to impeach the


5 witness, if at all, on an immaterial matter; collateral


6 to the main issues.


7 THE COURT. Objection overruled.


8 MR. ROGERS. Exception.


A 1 met Mr. Harrington at the Hayward Hotel in February


several times )six :.or;· . seven-;, had a number of conversations


11 with him. Idonft remember the name or the number of the


12 room or the exact date of anyone of these conversations


13 nor how long 1 stayed.


14 Q Were you and he alone at each of these conversations?


\


~"")
10


9


A 1 thought so.


'MR· ROGERS. Rhe same objection may follow the interrogator


ies concerning the matter as if presented to each one?


18TRE COURT' Yes ,sir , the same objection, the same ruling


19 and the same exception to this entire line of testimony as


20 presented to the last question.


21 iffi • FORD. Mr.Harrington, the calendar shows February 14,


A 1 thought you wereMR. FORD· 1 meant "Mr. Darrow. It


22 1912 fell on Wednesday. ~o you remember whether that was


23 your first conversation with him?


24 A 1 do not.


25 .MR. DERM. 1 believe you called him "Mr. Barrington", then.


26
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1 referring to him •


2 Q You knew at tljat time Mr. Barrington was present under


3 sUbpoena from the Federal grand jury in this district, or


4' you had learned that?


5 MR • ROGERS. We object to that as a double question, not


6 cross-examination, irrelevant, incompetent and immaterial.


7 THE COURT 0 Objection overruled.


8 A 1 did not know what the occasion of his' presence was, 1


9


10


11


12


13


14


151
16


knew he had been subpoenaed.


Q By the Federal grand jury? A yes. \


Q You knew at that time )u. Lawlor was questioning him)


about his, Harrington's connection with the McNamara


defense?


MR. ROGERS. We object tp that as irrelevant, incompetent


and imma t,?r ial, not cross-examination, calling for an .


opinion and conclusion, indefinite and uncertain.


17 THE COURT. Objection overruled.


18 MR- ROGERS. Exception. In addition to the objections


19 heretofore made_


20 THE. COURT. Yes,sir, it is so understood.
.''' ...


Mr. "'-'"
\


time or \


J


Q Did you not at that ,time and place, Wednesday the l4th~
II


ask him along what lines Lawlor was questioning him and to ;1


tell ,you what Lawlor 'Nas saying and doing?


A He told me he had several conversations with


Lawlor, 1 don't know whether he said so at that


not •


21
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MR. ROGERS. We object to tha t, if an impeaching question,


that the language is' not put and the foundation is not


laid, it is incompetent and not cross-examination, in


4' addition to the first objection.


5


6


7


THE COURT· Objection overruled.


MR. ROGERS. Exception.


A Will you tell me which conversation this was?


81 MR. FORD· Q The first conversation, Mr. nar r 0'1/ , on


9 Wednesday.


10


11


12


MR. ROGERS. 1 do not th ink your Honor quite got that


question. That question is along the lines thus and so,


and if you are going to impeach --


13 THE COUR T. Yes.


14 MR. FORD· It is preliminary to the impeaching question.


15 I


161
17


18


19


20


21


22


23


MR. ROGERS. Ido not care whether it is preliminary or what


it is, you have to impeach--


MR FORD. 1 do not have to bring the Witness down to the


impeaching question. 1 can bring up some of the surrounding


facta, but before 1 can offer the rebuttal on that impeachicr


question 1 have to put to him the exact language, the per8on~


I
present and the time and .place,and 1 propose to do all that!,


but 1 have to lead up and refresh his memory as to the sub


ject matter of the conversation leading up to the Burround-


24 ing cirsumstances; 1 am not attempting to impeach the


witness by those preliminary questions, 1 am simply lead


ing him up to the impeaching questions in fairness
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1 witness as well as to the court and jury.


2 THE COURT. To a limited extent 1 think counsel has that


3 right, and upon that theory the objection is overruled.


B 4 I The extent to which you can go into that is very limited.


5 A My remembrance is that on the first conversation he


6 said he had not been to Lawlor.


7 MR. FORD. Q Did you meet him again the next day, Thursday,


8 February 15th at the same place?


9 KR. ROGERS. The same objection.


10 THE COURT. Rverruled.


11 I MR. FORD. Q At the same place? A At the same place.


12 Q And your bes t recollect ion is tha t it was the next day?


13 A 1 didn 1 t say that.


14 Q 1 am ask ing you. A 1t was soon after.


15 Q Well, was it within a day or two? A 1 should say it


16 Was.


17 I
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before the grand jury, and he asked me whether I thought


going before the grand jury, and at that time ask him to


Q Did. you not, on February 15th, 1912, at room 438 of th~\


P.ayward Hotel of this city. in the presence of I.!r jJafring- \1
ton, you and Mr Harrineton being alone in that room, did


you not at that time and place ask 1!Lr r.arrington if he 'lIas


1


2


3


4


5


6


7


refuse to testify at all? A I asked him if he vms going


8 he could be compelled to testify. I told him it v,as doubt-


ted to th e bar. I know that.


fUl; I thot~ht he ought to refuse until the question was


Q JUst put the question to the witness again. A No.


Q. You did not have that conversation? A Not in that


bar, end asked you whether you refused to testify, you


<\
\


I
)


,."./


to the


\
\


He v,as admi t- \Claim he is admi tted to th e bar?


Did you not at that time and place say to him,


"Well, they asked you Y,.nether you are admitted


Q


raised.


say you claim you are, and refuse to testify, too?"


A


9


10
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13
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19 effect.


20


21


22


23


Q Or any pe.rt or substance of it, or such a conversa-
'':


tion in sUbstanc e or effect? A I would nit say I didn' t


have any pert of it.


Q Let me read the question to you again, Hr Darrow,


24 and be sure you understand it.


26 read by the rerorter.)


25 TEE COURT: Let the reporter read it. (Last question
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1 sIR ROGERS: Of course, my obj ~tionf\is contf'adiction on


2 an immaterial matter, appli es particularly to that ques-


3 tion. It is just such advice as any Jawyer would give


on it.


and told them to take me where they could get a ruling


HR FORD: No relation of lawyer and client yet been shown


circumstances surrounding the very cpestion of imp3ach-


The effect of it is a


.'


Honor, this is part of the conversation and is one of the


between this witness and ITr Barrington, and furth er, your


and is not in any vri:§e contradictory or impeaching. It is


advice that wery la"vyer has given in his carreer to a


ment, and isp~rt of the question.


vri tness not to testify. lifay be t la t I shall give it yet.


I am not quite sure, but what I vall, and I don,t know


that a la7wyer is to be pillared or opinioned, wen , because


he gives a man advic e to 1" efuse to testify before a grand


jUry. I have also refused to testify befo re grand juri es


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 matter of argument. l~r Rogers' argument


why, it VIas not doing ahything \vrong. He YRS not doing


THE COURT: yes, I think so.


YR FORD: -- goes to the order of testimony and not as to


i ts admissibility.


THE COURI': I think youare getting a great deal of prelim-


matter
immaterial~trying to


vas doing som eth ing v,TOng


inary matter here, Mr FOrd.


HR ROGERS: The idea of J:>yI. that


effect the jury that the wi tness
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1 . anything t:rat eveny la\vyer does not do in his practice time I
2 and time again. Not cross-examinat.ion, B.nd if W the remot


3 est stretch of the imagination it could 'be considered cross-


'4 eY~mination, it is cross-exa~~nationupon an immaterial


5 matter.


6 1m FORD: Your Honor ples.se, this vlitness --


7 TEE COURI': You have the answer, but the court suggests


8 it is time to get down to the impEaching qu estion. There


9 is a goo d deal 0 f peliminary here. A I remember it.


10 l.IR FORD: You di d have su ch conv ersati on? A I didn't say


11 that. I said I remembered the conversation. Ur F.arringtoni


12


13


14


15


called me up at my office and Viranted me t.o come dovm and


consult vIith him, and he asked me vf~ther I thought


he coul d be compelled to testify) a.nd I t old him I wasn t t


sure, 'but I tho~ht the prop er way vas to refuse, then we


16 could find out. He asked me on one occasion to look up the


law on th e subj ect.


]lJ:R FORD: Did you not at th at tim e and pI ac e di sc uss \','i t h


J;rr Harrington the possibility of him 'being SUbpoenaed


befo re the county grand jury, and discussed v:i th him the


the C(act ·words.


lJR FOPJ): Did you use those words to which I have call \


your attention? A Those words? No, not in arw c:::uch \


conn~tion. I think I told him to refuse to testi~'. )


M'R ROGERS: You my you think you told him to I' efuse to


Itestify? A I think I did. I wouldn't pretend to give /


.I
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26
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right of the county grand jnry to sUbpoena him ','''hen he was


brought into the state by means of a federal subpoena.


1


2
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3 MR ROGERS: That is objected to 8,S not cross-examination,


4 the matter is immaterial, incompetent ~nd irrelevant and


5 not a matter tending in any~ise to cross-examination or lay


6 the fo~tion for impeachment. If counsel wants to know,


7 I looked it up one e myself, as to \'h ether 1fr Earring taD!


8 having been b roug ht in h ere on a subt erfllg e --


9 MR FREDERICKS: I don't think c oun sel shoul d testify on


10 these matters.


11 Uffi ROGERS: It is so --


12 MR FREDERICKS: No, it isn't so. Let's get through •
.


131m ROGERS: Let's get through. Let's get throllgh right.


14 I don't understand that is contradiction ~but


15 - cross-eXFJ~ination upon an inrrnaterial matter, and


16 so obj ect.


17 THE COURI.': overrul ed.


18 1JTR ROG ERS : Exc ept i on • A On several occe..s.ons --we dis-


19 cussed the qn €Stion 'c7h ether he could b ebrought here under


20 a federal sUbpoena for the purpose of getting him before


21 the county grand jury on a county subpoena. He asked me


22 to look up the law on the question.


MR FORD: Did notyr F4rrington at that time and place


say to you he, Lawler,".as after Bert Hannnerstrom, and


ed you vThat they had on Bert, and did you not r epl~t,


,,~The Diekelman affair at the Hotel Hetropole in Chicago~"
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THE COURT· overruled.


A 1 never heard of Diekelman being at the Hotel Metropole.


There was some conversation about Bert Hammerstrom and


affair.


conversati


MR. FORD. The witness has testified about the Diekelman


about the Diekelman matter. 1 couldn't pretend to give the


MR. ROGERS. That is objected to in addition to the other


matters previo~sly stated. cross-examination on immaterial


matters, collateral to the issue, and not gone into on direc


examination of the witness.


exact words or the .exadt conversat ion.


gone to another day after four hours


MR • ROGERS. Now, if your Honor please, \ve have come to


another day and a conversation that he had with Harrington,


so far as related by the question, is entirely immaterial


and preliminary in that conversation. There isn't one


solitary thing there that contradicts the witness or his


cross-examination, and your Honor let it in, saying it


was entirely preliminary, leading up to something. Now,


they go to another day and to another conversation, and 1


charge it is nothing but a SUbterfuge, to get in what they


have gotten, it is not preliminary to anything. They have


Q Did you again meet Mr. Harr ington at the Hayward Hotel ,


room 438 this city, on the morning of Friday, February 15,


and there have a conversation with him, you and he being


alone?


6s 1


2


3


4'


5


6
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8
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1


2


3


forsooth that is all we have. Why, 1 move it be stricken


out as imma ter ial. It ought to be stricken out, if your


Honor please, because it is not leading up to anything.


4' MR. FORD. It is all we have directed the witness's at-


5 tention to.


6 , 'rHE COURT. Mot ion to str ike den ied.


.A 1 saw him again shortly thereafter upon his telephoning


Q Well, 1 am referring now to the third conversation on


A After th


A 1 saw him shor tly after the


MR· FORD. Q You mean after the ~nversation?


to me.


he, Lawlor, was speaking about a good many rna tters, and he


SWitched off on another angle this morning. He said there


was a strong suspicion that 1, Harrington, knew a good


deal about the jury bribing business. 1, Harrington, told


Friday, February 15,' 1912.


second ~n~ersation.


Q Did not Mr. Harr ington at that time and place say to you,


,
him 1 did not/l"to go' ]>-f'!' about it--l am interpolating


the word Harr ington to mean 1--1 told him I did not !.to
I


'go'" about it, I did not,I'" as he intimated, ,


to talk like that, and did you not reply,did he say


anything? parrington then said--or did Harrington then


say, "1 knew something about the money was passed. 1 told


him 1 did not." Did you not then reply, "Did he say you


were going to be indicted?" and did not Harrington then


firs t conversation.


7


8


9


,10


11


12


13


14


15


16


17


18


19


20


21


22
~\


23~
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1 say, "No, he doesn't talk like that, talks more in in


2 sinuationsj he hints morej he never mentioned", Y


3 indictment." Did you not then ask him, "Have you any idea


4 I you will be?" and did not Harrington then say, "1 don't


5 think so; he hasn't made any threats." Did you not


6 ask him then, "Have·you seen Ford," to which Harrington


"Did he, Lawlor, say anything about Ford," and did not
that he saw


iarrington reply, "No, he did not mention~Ford; he did not


to which you replied "No, he


7


8


9


10


replied, "No, 1 haven't seen him."


1mention him to me,


Did you not then say,


11j
12


13


14


15


16 I
17 I


18


19


did not." Did you not at that time and place say to


~arrington, "Are you scared," and when Harrington replied


"No, not a bit," did you not say,"You are not?", and did


not Harrington then say, "They are after you pretty hot,


there is no getting away from that unless you do something,


they are going after you, Oh, Darrow, Darrow Darrow/Lyou


h ? T f "1know'2 t ey have the goods on you hey are going a ter you


And did you not then say, "D:> they intimate anything about


what they have?"


20 MR. ROGERS. Well, if your Honor ~ase, we hesitate to


21 object to that be cause 1 venture to say counsel is


22 tr if1 ing wi th us; 1 think he is joking, but nevertheless


23 it is not cross-examination. It is objected to upon that


gIQmd and is immaterial~ not .tending to contradict the


statement of the Witness upon direct, and immaterial and


no foundation has been laid, and even the usual method of







~


1


2
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getting a thing across, that it is immaterial, doesn't seem


to answer in this case.


3 MR. FORD. Not making any pretense it is preliminary~ it


4 I is impeachment.


5 MR. ROGERS • Impeachmen t of w1a t?


6 Am· FORD' 'fltat we Will argue to the jury. The argument


7 of counsel is addressed to the order o1b the tes timony,


8 MR. ROGERS. I will take a chance on that ruling anyway.


9 THE COURT. Overruled.


10 MR. ROGERS. Exception •


11 A
•


I don.t know or care whether any suchoonversation took


12 place.


13 MR. FORD, Q Can't you answer that .question yes or no and


14 then explain if you desire? A .lnsay I.don't know, isn't


that an answer.


Then it may have occurred and if so you have forgotten
15


16


17


Q


it? A Well, 1 can't say that. 11 said I don't know or


18 care whether it took place. . 1 might have talked about the


19 weather or the baseball scores, I don't know.


know or care whether I had it.
20


21


Q Do you deny that you had such conversation? A 1 don't


22 MR. ROGERS. The same objection. Was that on Frmy, that


23 conversation?


24 MR. FORD, Yes. Q Did not Mr. lJarr i~ ton at tha t time and


25 I place say to you, "You called me into your


26 1 ing after the pinch and told me about it. 1 didn't see
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1 A You calle d me int 0 the offic e and told me e.bout it)


2 is that it?


3 Q ,You calle d me into that offic e t 1:at morning c.fter the


4 i:>inch and tol d me about it. I didn't see Franklin at


5 all that morning) refefring to the morning of the 28th of


6 November, 1911) the day Franklin '\~as arrested? A He


7 never toll me that.


8 Q, Did not Mr Harrington at that time and place) say, re


9 ferring to Mr Lawler, he was awfully inquisitive to find


10 out how it got in here) how you got the money and how it


11 got in there) and did you not reply, ttyou didn't tell him


12 anything atout i t?tt A About how the money got in?


13 Q .Just read the question.


14 MR ROGERS: Let's have t hat question.


15 (Last question read by the reporter.)


16 A v~}hat, th e money?


171m ROGERS: I obj ect to it as incompetent, i rreleve,nt


18 and inura t el'ie.l, a.ndsuch fragmentary portions of a t hree


19 hour conversation -- four-hour conversation, tlat it is


20 absolut~ly impossible to understand it.


21 MR ROaD: Referring to the money that Ur Franklin had


22 given to Captain V,hi te and Lockwood.


23 .1fR ROGERS: How do Yle know he yms referring to t m t?


24 How do ':,13 know t la t? VIh ere is the rest of the c onv e rsa-


25 tion to show tmt Harrington referred to it?


26 JeER FORD: I have answered t he ques~ion propoun ded by th e
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2 THE COURr: Vibat is the entire question now?


3 J"'R ROGERS: Letts have the rest of the conversation.


4 TEE COURr: What is the entire question now2 Read it.


5 MR FORD: I vrithdraw that question just for a moment) and


1 wi thess.


6 put it this ~ay. Did you not at that time and place dis


7 cuss with Mr Harrington the fact that Lawl er was pressing


8 him) Harrington) a.bout how the money that Franklin gave to


9 Vlhi te and Loc kwood on the 28t h day of November) how that


10 money came to Los Angeles?


11 MR ROGERS: Obj e::: t ed to as incoID.p3 tent) i rrel want and


12 immaterial and not am impecching question) and the law


13 forbids an impeaching qu estion to be put in that indefi-


14 nite fashion. It is not material by the :tact VJhich may


15


16


17


18


perchance, as they say) be preliminayy, and no foundation


la.id.


MR FOBD: Did you not th en 2,nd there) in t rat connectio n)


have -- and upon t 1Rt sUbj ec t, have the following c onv e1'-


I '


I


I


19 sation with Hr Farrington: Did not Mr Earrington c~t that


20 tim e and plac e my) referring to Lawler; "He \~as c.."vfully


21 inquisitive to find out how it came in here; how you got


22 the money; how it got in there") and did you not reply)


23 "You didntt tell him about it?"


24 HR ROGERS: That is obj ected to upon the ground s j3ust


25 stated. The question is a double question) embiguous)


26 cannot 'be answered: did you have such conversation) ':.







1


2


3


4


5"


6


7


6S83l
after referring to the indefinite and hazy sort of matter, I


::e:: ::r::n: :::::::~O:~:~::eO:t:imr::~ha::O:Y i


it in front of him if it refers to that matter, let's


get the referenc e. If he has befo re him t b; short-


hand repOl~t of the conversation, where is the conversation


showing that his statement referring to tr~t matter,


8 how the money got here, \vhat money? Counsel ca~not put it


9 in t.tat fashion on impeachment, especially of the defend-


10 ant, vvhere the defendant has not been in\; errogated about it


11 in direct.


12 UR FORD: If they want the whole of the conversation -


13 J'IrR ROGERS: The matter is so doubtful it would be a point


14 of "wisdom t o hold your question to the 0 rdinary rul es of


15 evidenc e.


16 MR FORD: If they Viant the "whole of the conversation, they


17 are entitled to it on redirect.


18 THE COURI': Anti. this is an impeaching question, it cer-


19 tainly must, in the question, indicate what moneys are re-


20 ferred to.


21 HR FORD: I have don e so.


22 MR FREDERICY.s: The question does indicate it.


23 THE COURT: Then I overlooked it, if it is. Let us have


24 the question ~ead.


25 ]~lR ROGEHS: It is Mr Ford I s interpolation.


26 ¥RFREDERICKS: There is no such thing as interpolation
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llR HOGEHS: That is Mr Ford's idea of 'I:hat it refers to.


so. Let us have what it refers to.


THE COURT: Let us see if that is covered in that ques-


THE COURI.': precisely.


"Did you have a


He i s giving vifhatit refers to.


It has been split up here so muchtion.


conversation in regard to the payment of $10,000) the same


being $10,000 whichyourefeivedfromJohnDoe, at such and


such a time and place", and the wi tness can answer, "No)


I didn't have suc h a conversati on referring to a $10,000


reC'eived from John Doe."


rig htfully) your Honor; here they are trying to get an


HR FORD: I v.rill refrrone the question, I think I can


qaestion. is it part of the question) it is part of Mr


Ford's question.


in a question' whatever is in tro question, it is in the
...


answer to it) in a question they are asking of him, what


vas said relating to a certain SUbject) and then to a cer


tain subject upon that SUbject) did you not my thus and


llR FREDERICKS: That is the question:


MR FRE1JERICKS: Ee" cannot interpolate anything;whatever,>


he interpolates is pc,rt of the --


}i[R ROGERS: If counsel ,viII put that question in the language


he '.uould not say t bus and so -- I do not think they can


1:TR FREDERICKS:


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


were you not at


25


26


remember it, your Honor.


Did you notc± that time and place
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1 that time and ple,ce informed by lfr i~rrington tr..at Lawler


2 vas .trying to find out where the money t rat Franklin had


3 on the morning of the 28th of November, vhete it came from,


4 and did he not in that conn tCtion re.;y to you he, referring


5 to Lawler, was a.wfully inquisitive to find out how it came


6· in here; how you .got the money and how it cC'.me in here, and


7 did you: not reply, you did not t ell him anything about


8 i t7


9


10


11


12


13


14


15


16


17


18


19


20
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22


23
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8p 1 MR. ROGERS. 1 make the same objection, in view of the fact


2


3


4


5


6


7


that counsel has not related the conversation, and add there


to, what is alleged to be the effect of the conversation,


"did he not inform you to this effect?" The conversation
.


is not stated, and hj:)w are tbey going to contradict it?


They could not put Harrington on to say, "Didn't you inform


him thus and so?" Get it into shape.


8 THE COURT· Objection overruled.


9 I A Your Honor, 1 want to make the further objection:


10 1 thought we ought to be permitted to see any transcript


11 I that any alleged eavesdroppers had in this matter, so that


12 1 we can put it in its proper connection.


13 MR. FREDERICKS. We are asking the questions about the con


14 I versation, and the Witness can either affirm it or deny it.


15 MR. ROGERS. How do we kuow it is relating the conversation?


16 MR. FREDERICKS. We are asking him, "Did you have it relat


17 ing to that?"


18 MR. ROGERS· Relat ing to that?


19 !dR. FREDERICKS. Yes.


20 MR • ROGERS • Now, he is notgiv ing the conversation, how


21 ar e we going to answer it?


22 MR. F~D. 1 Withdraw the question and put it in a short


23 ques t ion to the witness. 1 think the wi tneas had ask ed


1 informed him of the sUbject matter. 1 will now ask the


Witness this question: Q Didn't Mr. aarrington, at that


me a question andia response to a question from the Witness24


25


26 I
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1 and place, say, referr ing to Mr. Lawlor, "he was awfully


2 inquisitive to find out how it came in here, how you got the


3 money, and how it came in there," and did you not reply,


4 "You didn't tell him anything about it?"


5 MR. ~CGERS. The same objection.


6 THE COURT. Objection overruled.


7 A 1 still want the question passed on, your Honor, whether


8 we have aright to see any transcr ipt as they claim to have.


9 THE COURT. At the present time there is nothing before


10 the court indicating that the transcript is being used.


11 MIt • ROGERS. We object to the question as indefinite, we


12 dontt know what it means or refers to. Counsel claim to


13 have a transcript of this testimony; it is argumentative


14 and it may refer to anything. 1 don' t know what it ne ana


15 and the wi tness cannot answer it intelligently or inteligibl, i


I I


16/ they have gota transcript of this testimony, or alleged I
!


17 test imony, this key hole ev idence, let us have it, let us I '


18 see what it refers to. Maybe the witness upon being shown


19 the alleged transcript might say, "Well, yes, 1 had such


20 money, but it refers to an entirely different thing."


21 How is he going to know what it refers to?


22 MR. FREDERICKS. That is a matter to be br:Jught out later.


23 MR. ROGERS. Mr. Darrow, you need not answer that question.


24 1 advise you in open court not to answer it until we have


25 Borne definite idea as to the connection and the use of th


26 word "It"; what it means, how it came into the conversati
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1 the connection of this fragment with the remainder of the


2 conversation, which is in the possession of the District


3 Attorney, and 1 demand its product ion in or der that the


4 witness may see the connection of the sentence in the con-


5 versat ion, to the conne ct ion of the word "it" -


6 MR. FREDERICKS _ The ques tion is--


7 THE COURT- ijead the question.


8 MR. FREDERICKS. Did you have that conversation or that


9 in subs tances. No transcr ipt or anything else referred to.


10 MR. ROGERS. What money? Any part of the $10,000 or the


11 $4,000 or any other indeterminate sum? 'HOW it came here,


12 hoW' is a man go ing to know, sir?


-13 MR' FREDERICKS Let him answer that he doesn r t know.


14 Jm. ROGERS. No, we don t t take any chances on anything of


15 that kind. Let us see what it means.


16 MR.. FORD. W~tever he knows, if he used it--
I


17 I MR. FREDERICKS We explain what it means in the questions


18 several times.


19 MR. ROGERS. But we want theexplanation from the testimon¥


20 of the witnesses, the statements made, you may not have


21 drawn the right deduction.


22 MR. FORD. There is no testimony of witnesses_ We are


23 asking the question, "Did you have such a conversation, "


24 that is all , either he did or he did not.


25 THE COURT. Objection overruled.


26 1 MR- ROGERS. You need not answer until we are furnished


I







If the court's ruling stands?
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1 with the remainder of the conversation in order to ascertain


2 whether or not it refers to $200,000, $10,000, $4,000,


3 $1,000, or any other money whatsoever, and its connection


4 I in the conversation is shown, it being true as admitted


5 heretofore, that the DiStr ict Attorney has in his possess ion


6 a trans cript of the entire conversation, if it were taken


7 down, and the connection is available to them for the pur


8 pose of illustration and the purposes of informing the


9
1


witness so that he may intelligently answer the question.


10 I MR· FREDERICKS· The witness knows. We simply ask, "Did


11 you have such a cODversatio n" and it is up to him to say he


12 I did or did not.
I


13 MR. ROGERS. We might as well test it now.


14 MR. FORD· The court has ruled on this question.


15 MRl FREDERICKS. The court has ruled on this question, now


16 the question is before the witness.


17 MR· FORD· Will you read the question to the witness?


18 A 1 know the ques t ion.


19 THE COURT. Yes 0


20 MR • FORD· Ind counsel's ruling stands--


21 THE COURT· Yes, sir J the court is of the opi nion, JAr.


22 narrow, it is your duty to answer the quest ion.


23


24


25


26







2 he is directi~g differently fram. the court.


1 A


3


4


5


6


7


8


9


10


11
I


12 I


6590


l/lay I consult l[r ROgers on the question? So long as


THE COURr: yes, you may consultM"r Rogers in regard to th


matter. (The vri tn ess consul ts vri th counsel.)


HR HOGEHS: 1fr Darrow insists upon answering. I take an


exception. A .Mr p..arrington said, in substEmc e, that lir \


La.l'Q:'er vas inquisitive about something. I don' t recall )


",vhat. I did not at any time ask him whether he told Emy- \
it \thing about any money that~was sUNPosed Bert Franklin I


i


used. He told me tba t 3.nd many times he knew nothing about l'


any such money, and I did not, and no suc h question vas /


asked in t tat conn ection.


13 lIH FORD: Did you not) at the same time and plac e, ffiY to


14


15


16


Hr p..arrington -- .withdraw tmt. Read the latter part


of that answer, ~111 you?


(Last port ion 0 f answer read.)


17 A !ITo such state:rlent vas made, v,ould be better. probably


26 liR ROaERS: Ho" can he deny a thing in substEmc e or


MR FOP~: Either in sUbstance or effect, no such statement


was :me.de, ei t rer in sUbstance or effect?


llR ROGERS: He has answered it; I obj ec t to it as not


It must be denied in substance an·' ffect, as


I mean) no sue h state-you took it the way I reid it.


vrell as the vmrds, your Honor.


cross- ~amination; he has asked and ans,\vered it •


ment was made.


1m FORD:


18


19


20


21


22


23


24
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1 in effect, when a m~n doesn't know what it means?


2 1m FORD: Ee says no suc h statement Vias made.


3 HR ROGERS: In connection vlith any money used by Franklin,


4 and that is sufficient.


5 1m FREDEHICKS: He do esn' t my that.


6 A yeS, Mr Fredericks. If I didn't, I will. If you read


7 that answer, I think it cove~s it.


8 :MR FORD: You do my now, no suc h stat ement vas made, in


9 substanc e or effect, referring to th e money that v.as used


10 by Franklin. A You mean no suc h statement as you


11 put in my mouth?


12 Q yes. A No, no.


13 Q Didn't Earring ton, a.t that time and plac e, say to you,


14 "You; showed me a big stack of bills that vas brought dbwn


15 fr em Frisc 0 and what it was going to be used for. I won' t


16 perjure myself; I won't do it; it is a matter about which


17 I won't perjure myself. I have been a goat too much in


18 this case already", a.nd did you not then faY, "It is a


19 damned shame" and didn't 1!r Earrington SE'.y, "These flellows


20 have all the papers in regard to the matter; I took my


21 medicine after it was allover; Vie are getting into it


22 deeper all th e time; the Chics.go p~ers are saying I am


23 mixed up in this bribery business, jury business; it is


24 more than c, fellow can stand; \'hat am I going to do? tI


25 And did you not then say, '~Vhat can you do?" And then


26 l!arrington replied, "What can you do? suppose they indic
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1 me in this matter as an accomplice, and say I was trying to


2 aid you in this matter, to get me in there as an accom-


3 plice), suppose they try to get me in this matter as an ac


4 complice?1f If I told you to get out at an early stage of


5 the game, but you di d not \vake up to it; if you had done


6 as I told you about Schmitty, we vlouldhaveall stood a


7 ShOVl lf
, and di d you not then say, lfP.ave you sai d anythiI1..g


8 about it?lt Did you have such a conversation, either


9 in words, substance or ~ffect?


10 litR HOGERS: I object to tlat as irrelevant, incompetent and


11 innnaterial, not c'ross- e:camination. Rere p..arrington makes


12 a long argument, put into his mouth,as he said it ~as, by


13 Foster and Lawler, desiring to get the witness to make


14 a statement, and the witness replies simply by saying,


15 "Have you said anything about it?1f Does not answer it,


16 or I' efer to it as anything, EXcept to ask him the question.


17 It is not contradictory in any respect, not crOSS-ElY,.amina


18 tion.


19 MR FORD: COunsel is again testifying about how that dic


20 tagraph came in t. here, vltthout any evidenc e befo re this


21 court.


22 THE COURT: It is a question of weight for the jury --


23 M:R HOGERS: Th ere is evidenc e befo re thi s court. Harring-


24 ton hims elf sc:dd Foster sent him out here and Lawl er did.


25 THE COURI': Hr Rogers, the court is not criticizing you;


26 I think you are wi thin your rights 1n making th e obj ec-







1 tion.


2 lJi.F. ROGERS:


3 TP.E COURT:


11.1' Ford is saying t here is no such evid enc e.


The court intended to prevent tmt argument.


TEE COUll: Go ahead.


you like.


you to split it.


I could.


I can ITI..ake an ex:planation. They won t tg et me in a


All right. I will make it that~ay.


Do you mind my answering right there and goip~ on?


You could not run tmt question in sections?


A


A


false position; I have been at it too long.


I::TR HOGEHS: No, dontt you do it, lIr Darrow. Answer as


A


~R FREDEP~CY~: yeS or no, I suppose. A No, not yes or


(Last question read dOVffi to and inclUding "I won t t P er


jure myself; I wontt do it; it is a matter about Yrhich I


'wontt perjure myself. ")


Ti!E VTIIJNESS: Haybe the re][IO'rter will read it to me and I


vall n:et it as it is, and if I yd.ll not, I 'will try to ask


A


no, but so you vrill understand it.


!fR FORD: I think we are entitled to a yes or no answer,


and the '7!itness is entitled to make an ex:planation.


l1R FORD:


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19
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I


Mr. parr ington did


Now, what is the next section?ever do:g.e."


A Yes, and no. Now, 1 will explain:


not tell me he saw a big stack of bills 1 said 1 had
~~


~\


brought down from San Francisco. He told me that 1 showed
\


some bills and said 1 had got them in San Francisco, and w\y


1 had them, but 1 said to him"no such thing ever happened, I
where do you claim it happened?" Her:says, "Either at your}


offi ce or at your house, 1 don t t remember which." 1 said, I


"No such thing was ever shown you and no such thing was ~


f


such thing or heard any such thing. 1 never made any


statement otherwise in reference to the money_


MR. FREDERICKS. Do you want the reporter to read the rest


of the question?


A Yefj please.


(The remainder of the question read. )


A There is nobody on earth could tell what "the sub


stance or effect" means, of that statement. 1 never asked


him whether he had said anything about knOWing any thing


connecting me With any bribery of jurors. No substance or


effect to that. He did say to me that you people wanted


to get hold of Schmidtie first. He said that about the


Christmas Holidays and 'he referred to it again here and


said, "If 1 would turn him up" that is all they wanted of


me, he said that, "and that is the way to get out."


MR. FORD. Q That was on the first occasion, wasn't it,
occasion where he ever


Mr. Barrow? A It was on any/claimed to me he saw any


lOp 1


2


3


4'


5
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10
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1 JUROR WILLIAMS. May 1 ask a question, your Honor?


2 THE COURT. Yes.


3 JUROR WILLIAMS. Q Did you believe, at that time, Mr.


4 I Darrow--of course, this may call for a conclusion-- A Yes.


5 Q --that Mr. 'q'arrington 'IV as implicated in that briberty


6 matter? A The question had ran through my head; 1 don't


7 know whether it had reached the stage of belief or not; it


8 was one of the things that was running through my head,


9 it probably had not reached the sta~e of belief, 1 don't


10 think it had; it is a thing that 1 had thought, and 1 had


11


12


13


14


1- ID
1


16 I


wondered how it came about and who could be responsible for


it, but 1 had not fastened it on him or beli3vedit, althoug


1 had thought about it.


MR. FORD.


Harrington was accusing you of being guilty of the jury


br ibery?


17 MR. ROGERS· That is objected to as not cross-examination,


18 calls for a conclusion and opinion of the Witness and not


19 an impeaching question, calling for the effect of a state


20 ment.


21 THE COURT. Objection sustained.


22 MR • FORD. If you will bear with me, onthe ground it is


23 call ingfor an opinion--


24 THE WITNESS. Would you mind Withdrawing that objection?


25 MR • FORD • --1 presure that is the ground on which your


261 Honor sustained it. 1 want to call your Honor IS attenti
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1 to the fact that 1 am not calling for an opinion of the


2 witness at the present 'time, but 1 am calling for a fact,


3 namely , "Did you on such and such a date form such a conclll


4 I S ion? tl That is quite a d ist intion the law makes. If 1


5 was asking for his conclusion at the present time it would


6 be clearly improper, but if 1 was asking him whether he did,


7 \ as a matteroI fact, entertain such a conclusion on such a


81 date, and it was otherwise relevant, 1 think it would be


9 admissibl~.and not SUbject to th~ objection. However, 1 wi 1


10 withdraw that.


11 THE WITNESS- 1 do not want to run counter to counsel.


12 I MR. ROGERS. Do you wmt to answer that?


13 THE WITNESS. 1 would like to answer it, especially in


14 view of the juror's questiono


151 1m • ROGERS. Go ahead and anB\Ver it.


161 MR. FORD. That is why 1 asked him.
I


17 MR. ROGERS. If it relates to Mr. Williams's question, go


18 ahead and answer it.


19 A Will you repeat it so that 1 can make sure of it.


20 (Last question read. )


21 A At that time lu. Harrington told me in coming to Los


22 Angeles he had seen in some of the papers, a statement


23 that he was going to be caJled as a witness against me and


24 he told me at no time or place had he said anything either


25 tp you or to Mr. Lawlor or to anybody else or ever had any
your


26 such intention. You will find it in/dictagraPh trap, .
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you have got anything.


THE COURT. Gentlemen of the jury, bear in mind your former


admoni tion. We wi 11 take a recess for 5 minutes.


(AFTER RECESS. )
..


A ijave you got my answer? May 1 ask you to read it. 1


think it is not complete, quite.


THE COURT. Ye~ read the last question and answer.


(Last question and answer read by the reporter.)


MR. FORD· SOfiJ6thing further you wanted to add, Mr. Inrrow?


A He said at no time or place what"ev€r;saidanything or


could he.


Q The question-- A So~hing else 1 had in mind, however,


to say, but 1 see your question does not cover it.







1


2


3


4


5


6


7


8


9


10


11


12


13


17


18


19


20


21


22


23


24


25


26


Q And then you denied it? A r did.


Q Well, at that time and from that ·remark, did you not


conclud e that lJfr Earring t on vras ac cusing you of furni shirg
to


the money to Franklin? A AccuseAme or to you?


Q. No, accuse you right then and there? A r concluded


yes sir. ~ said at the same time, whic h is implied in


your other question, which r thought r was answering, the.


reason r had to do this. That he thought they were


trying to get him into trouble; that he had been criticized


or had articl es written about him in th e Chicago papers;


t.hat. he didn't pr opose to COIreout here and be indicted,


whether he "\7as right or Y[rong, tecause' he c ouldn t t stand


a trial in Califo mig, and was not going to, and t Ia t if


I had done the things he asked me to do in reference to


turni!1..g up somebody else to take my place, that there would


be no pursuit of Eny of us, and I assumed it vas all for


taking cafe of his ovm hide, he made the statement.


Q Fe did say this to you at that time and place, you
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1 showed me a biS stack of bills that ~as brought down fram


2 Frisco) and what it was going to be used for? A I


3 answered tha t •


4 MR HOGERS: At that time and place -- let,s see Ylhere ttat


5 vas and·Yihen it was. It is already answered.


6 11R FORD: It was onFriday. A I answered that one.


7 Q Ylhen he mid that to you, "You shoYJed me a big stack


8 of bills ttatvJas brou.ght dOV'!1 from Frisco, and what it


9 vIas going to fie used for." Didn't you understand that as


equivalent of accusing you of having given. the money to


that, and I told you Ylhat I did say, and then I told you


10


11


121


Franklin to bribe Lockv;ood vrith? A I midId i dn 't my


13 what I understood by his statement tome. Do you wrolt me


14 to state it over -- I vdll do it.


16 trying to t rap you? A Uo. I didn't think anybo dy woul ci


17 do a thing as mean as that, the District Attorney or Har


18 rington or anybody else, or even the Erectors Association.


15 Q


19 Q


Did you believe at that time that :Mr Earnngton vas


Then, what did you understand ,Then he said, "You shOVied


20 me a big stack of bills that "'as brough~ dovID from San


21 Francisco, and what itvas going to be used for?"


22 1vrR ROGEP.s: Objected to as not cross-examination) not


23 impeac hment.


24 A ¥idn't I just answer it, Mr Rogers? What I thought


25 his in tent ions ,,'jere?


26 mBE COURT: I think it is already asked and answered.
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1 MR FORD: Did you not say to Barrington at that time and


unteer it, but the moment they put me under oath, vrhat am


words, substance of· effect?


place, Friday, February 16th, 1912, if he said anything


a bont it, and did not Harringt on reply, "Uo, I never men


tionai it to a poul. I will tell you, Darrov/, I am not


yon then not say, "Are yon going to give them eve~Jthing


they want?" And did not f!zarrington reply, " Well, you


have to, Darrov/, if they ask you under oath. I v.ton't vol -


And did


Did that converse.tion occur in eitherI going to do?"


going to ~jure myself; I will not do it. "


2


3


4


5


6


7


8


9


10


11


12. JvTR ROGERS: Obj ected to as not cross-examination, a state-


13


14


15


16


17


18


19


20


21


22


23


24


25


26


ment of Barrington's, and an argument evidently said for


the ears of the doctagraph. The witness Harrington makes


a speech or 8onversation of thinfs of that kind, and vd.ll


call your Honor's attention to the case of People vs.


DOle, in which it was held a statement made in the defend-


antrs presence, does not bind him. His answers is "That


bim him, and that one cannot proceed to read to a ~~tness


a lecture given by Harrington, there implied for the pur


po se of being heard and sp read ont and used like this. It


is Mr Darrow's statements that must bind him, and there is


not bing in there, if your Honor please, t tat in anyYd se


contradicts or impEaches anything he said upon direct, and·


it is not cross-examination, incomIWtent, irrelwant and


immaterial.
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1 MR FORD: Counsel's statement of the law is partially cor


2 rec t, b';t it has no application to the present case.


3 HERCOOIDD: I think, Mr Ford's question is for the weight of


4 the testimony than it is for the jury. Objection over-


5 ruled.


6 A I will have to ask iJIou to read that over again.


7 (Last question read by t he reporter.) At which conver-


8 sation do you claim this "vaJI: first, second,third, or


9 fourth?


10 :?[R FORD: At the third conversation, Mr Darrow, on Feb-


11 Th ere were thing s in th ere -- I may have
I


12 I overlooked some of them,ifI do ask me again.
I


Ee said so


13 he was not going to perjure himself, which reli wed me some.


14 I did not a.sk him what he was whether he vas going to


15 I say anything about any money. I knew I knew not lung about
I


16 it, and I knew he knew not hing about a thing I coul d have


17 had to do ':vith it, because I didn't have anything to do y;it


18 it. What el se is in there?


19 Q Did you say th e vfords, "Are you going to give them any-


20 thing they vant?"


21 HR nOGERS: Anything they YJant?


22 lfLR FOnD: That is the VJay I put it. A To vnom; me?
Q, -- \~ell, di d you?


23 To whom am I ::ceferriI13, do you mean? A Well, to vhom,


24 give who everything <r aiwthing?


26 pardon I will withdraw that qaestion. That ~as a portio


25 The grand jUlY, I presume; I don' t know -- I beg you r
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know?


thing ?"


TEE COURT: You can put the ace ept \'Ih ere you want 'JThen you


the entire aspect of it, "Are you going to give them any-


Of Burns orA


A Probably asked him


Then, do you mean the grand juryA


The accent of that, your Honor, might change


If you don't know who he: was referring to, how do I


Lawler and the Federalgrand jUl~?


or you or Lawler?


vmo?


you going to 'Sive them anything?


Referring to the authorities, lfAre you CSoing to ~ive the


Q


come to the argument.


MR ROGERS: Then, lrr Darrow can get it in that vie,'!. "Are


8f the conversation that you had asked me to callyour at


tention to, if there v'!BoS anything you overlooked.


A


anything t hey want "?


1,[R ROGERS:


1


2


3


4


5


6


7


8


9


10


11


12


13


14
1


I '"' I
°1


I
16 I


17


18


19


20


21


22


23


24


25


26


in sUbstanc e ,.'[tether he was going to t ell you people every-


thill'S that to ok plac e in the 0 fiie e whil e we wel'e vvorking


tog ether as c OUllS el.
MR FORD:


The question is contained in the middle of the con-


versation tmt I related or put the question to you about


in the prec eding question" and I ':as just calling your at


temtion to those prticula~ words Now, did you use those


words in t tat conversation? A I don't know 'Nhether I


aksed him if he v£s going to give them anything they


ed or :enerything they vant ed. I didn't use any
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1 refer'ence to any bribery or any unlawful matter, I will say.
2 that. I mid to him that he should not tell private conver-


3 mtions and busire ss transactions between us, vrhich I


4 ought not to have needed to suggested to him.


5 Did you not at that time and place, say to F~rrington,


6 "They pr?bably vrill ask you '.'mether I have told you any


7 thing about this," -- referring to jury bribing, and did


8 not Harrington at that time and plac e say to you, "Well,


9 hell, you can't expect me to perjure myself; I won't do it.


10 I won,t. l\Iy GOd, I am at that stage of the game ','/here I


11 won't perjure myself; II and did not Harrington at that time


12 and place say to you, "I am going to look out for number


13 one; I am not o;oing t.o perjure myself; I am not going


14 over the road fo l' perjury, I. will tell you that right


15 now, if I go at all, I will go for something I have al-


16 ready don e. I am sure now it vlon' t be for anl'1thing el s e, II


·17 and did you not then say, IIThey will ask you such ques-


18 tions as sure youare born",and did jiarrington then say,


19 "They haven't so far. They have been trying to shoW I had


20 gUilty knowledg e; I was an accomplic e or somet mug. They


"Did not fTarrington then say, They haven't so far; they


seem to think I handled th e money", and did you not then


and there say to Harrington, IIBut you have not?" A F.ave


not what? \


Q. F.andled the money, I' presume -- th e question vas, \
\


did not Harrington -- the latter part of the question vas


21


22


23


24


25


26
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1


2


3


4


5


6


7


"-""',


have been trying to show I lad guilty knowledge -or I was \
\


an acccmplice or something. They seem to think I handled)


the moneyl!, and did you not then and there say, "But /


you have not"?


HR ROGEHS: You have not or they have not?


lvrR ]fORD: You ha~e not.


HR ROGEHS: f!B.ve not vmat?


8 A You mean in such conncted conversation, or altogether,


9


10


11


12


13


14


or pick out a piece and piece together, or what?


Did you have sncha conversation connected or discon;,-


nected, in words or substance or effect? A I might have


used '!'lOrds, if you could pick any word from any part of it


and put it next to another part in another part of "it,


you could do that; the same as you would with the diction-


15 ary, but I have no connected conversation to convey any


16 impression whic h you seem tmmnt to convey here. I don't


ThEn you di d not have such a conn ected conversation,


either in words, substance or effect? A I think I have


If it is not to the court, I vdll answer it some more.


11R FOPJ): I don't think there is an ecpress denial 0 f


having such a conversation, in words, substance oreffect,


I think I have answered it, to my ovm satisfaction.


You did not say anything like that in substance?


A


think the wo rds do, however.


answered that question.


HR ROGE?cS: You needn't ansy,er tmt.


17


18


19


20


21


22


23


24


25


26
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1


2


or an admission, and \ve are entitled toone' or the other,


and therefore ask it.


3 A If the court didn t t hear t hi. s answer -


4 THE COUEr: I heard the answer, and Ivas impressed with


5 the idea tl-:at the witness had answered it the best he


6 could.


7 THE" COURT: We 11, I assume it is a denial.


think you can coax me further?


8 A


9 Q


10


11


12


A


I have no control over your assumptions.


Well J did you not intend to deny it, 1,fr Darrow?


I have answered the question, Hr Ford. Now, do you


I ask trat question.


1~ HR FHEDERICKS: We are entitle d to know if there is any


14


15


doubt about it, as a matter of fact, in asJd.ng an impeach


ing question, the rule is, did this conversation occur.


16 THE COUEr: The court assumes a vntness has --


17 lTR FOPJ): For our infonnation do we understand the court


18 interprets the answer as a denial?


19 TEE COURT: The court assumes that is a denial 0 f the sub-


peopl e into trouble that you did, II did you not reply, IIYou


are getting me into the pen", and did not HS-rrington the


say to you, "Suppose I should perjure my self; Yhat do


stance and effect of that conversation. \


~JR FOHn: Did not 1,~r Harrington say to you at that time an~


plac e, "You are damned reckl ess of EVerybody who worked for I
I


you, to throw people into trouble that you kne'Tl, to throw


20


21


22


23


24


25


26
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1


2


t~ care about me; they don't know me from Adam. The


thing is getting to a po'int where they won't stand any


3 monkey business. '\Vhat do they care about me? I have


4 come out here and got myself discredited, It and did you not


5 then reply, "Well, are you going tot estify against mr,


6 .John?" Did you have sue h a conversation in words, sub-


7 s tanc e 0 r :effec t ? A Well, now, Ur Ford, th ere is a


8 good deal of stuff there, and I might have used som e 0 f


9 the wo rds • I woul dn' t my I di dn ' t •


ad by him and po ssibly by me.


the 'NO rds and some of the expressing s might have been us-


anything consecutively of that sort with him, but some of


Did you use these wo rds consecutively, I will recite


A I n ever said.Just let the reporter read it.


Q


Q10


11


12


13


14


one }Rrt of the conversation, at that time and place,


"Youare damned reckl ass ofwerybody who Yforked for you


to throw people into trouble when you knew it, to throw


people in t rouble the vray you did", and did you not


thEn reply, "You are getting me in the pen?"
J.! say -- th e words -- no.


Did you have this, "Did not Mr p.arrington say, "Suppose


A What did


A No."Youare getting °me into the pen?"


Did :Mr Harrington use those words? A No.


Q


Q


Q


15 I


16 I
1-7


18


19


20


21


22


23


24 I should perjure myself; vhat do they care about me? They


25 don't know me from Adam. The thing is get~ing to a point


26 vJhere they won't stand any monkey business. V,hat
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A Probably at some stage of


Did yOll not th Ell reply, "Well, are you going to t es-


tify against me, .T ohn?"


the proceedings I did.


Q, At t!at stage? A Oh. I don't know whether ,at tha..~ti


stage or not. I probably asked him whether he 'was go~ng


to testify against me. undOUbtedly I did.


1 care abou't me. I have c erne ou t here and got my self dis-


2 credited." Did you not then reply, "YTell, are you


3 going to testify against me, .Tohn?'t, and did you and F..ar-


4 rington have that portion 0 f th e conversation there either


5 in words, SUbstance or effect? A Hafrington did say he


6 had got himself discredited, or words to that effect. He


7 did say that "You don,t care anything about him." He did


8 say, "He "'as going to take care of himself", Now, ."ret


9 else is there?


15


10


11


12


13


14


effec t?


Did not the follon~ng conversation occur between you


Did you not have the fb llowing conversation between


With me under indictment and him here in tl-at position,A


but I gu ESS it is ans\vered.


I didn't -- I don't see how I could s ell have hesitat-


e1 to ask him, B.nd I prOb~bly did ask him whether he was )


going to testify, tlha:t to. Isn't very good English, .../
///


MR ROGERS: The question is not fully answered yet.
\~""'-'


1m FORD: pardon me. Do you'.vant to answer it some more? \


,
.and F.arrington at that time, ei:ther in words, substance or.


16


17


18


19


20


21


22


23


24


25


26
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1 yourself ana1i liI' ~rrington, ei ther in wo rds, sUbstanc e 0 r


2 effect and at that time and place, Harringto~ say to yon,


3 "Franklin is in possession of the other side now~ and


4 did not r~rrington then and t here say to :r.on, . "Lawlrer


5 intimated that I handled some 0 f th e money. " He says,


6 III could testify to tlat." I said, III did not, and I flew


7 Upll, and he :::aid, "Yon are a lian, and you know it", and


8 did you not then and there reply, "You are not a liar".


9 A I don,t know \vhether I told him he vas not a lfar or


10 not. I might have at that time.


11 Q You may have told him he was not a liar? A At that


12 time I might have. I v,Quld not novy.


13 Q Did you have tlat conversation at that time and place,


14 either in words, sUbstance or effect? A I don,t remember


whether he told me that Lawler had called him a liar or15
116


17


not.


Q Did you tell him he vas not a liar in regard to vrtat


18 he had just reported to you at tlat time? A Is that be-


19 fore youare reading to me.


20 MR ROGERS: The question cannot be picked out in that


21 fashion.


22 THE COURT: no, it cannot. You can reread it, if you want


23 to.


24 1.fR FORD: Did you c.t that time and place tell Hr };arrington


25 that he was not a lian, when he, farrington, told


26 that he did no t handle sane 0 f th e money?







1 1:rR ROG ERS :
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.rust a moment. We obj ~t to tmt question as


2


3


4


5


putti~g it in substance and effect and is not a direct


question as to what vas said, and counsel pretends to have


in front of him theecact words he used, and simply adding


to it, and asking forwvect; already asked and answered;


6 and not c ross- examination.


7 TEE COUR!.': Objection sustained.


8 1JrR FORD: In view 0 f t he witness' previou s answer about


9 having told l~rrington tmt he was not a liar at that time.


10 TEE COURl': If there is any question about it, have the


11 qu estion reread and I et him aml'lify his answer if he wants


12 to.


13 MR FO?~: I vmnt to --


14 TEE COURT: Read the question.


15 11m FORD: Withdraw the question.


16 MR ROGERS: No, it has been answered, you cannot withdraw i •


17 TEE COURT: Read the question and the answer. (Last ques-


18 tion and answer read by the reporter.)


19 1!LR FORD: Did you have such a conversation, either in


reporter. )


by
(Last three or four questions and answeres read the


'"


20


21


22


23


words, sUbjstance or ffect? A


answer?


Is that all of my


24 Yt'R FORD: You don,t remember 'whether Lawler told him that·


26 IrR HOGERS: You heard tmt


25 or not, as I now ask you? A I didn't faY·
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1 :MR FREDERICKS: Let him finish the question. A Tlat is


2 part of, the question; let him go on.


3 11TR FORD: Did you not later -- I Ii'aS int errupt ed. I \vi th-


4 draw this quest ion and r eframe it now: You say yOll don't


5 remember whether p.a.rring ton tol d you t hat Lawler had said


6 that he,(F..arringtonh';as a liar, when he, (P.arrington)


7 denied that he handled the money. Now, isn't it a fact


8 that you ddiscussed Lawler's accusation against P..a.rrington,


9 to-wit, that F..arr~ngton handl ad the money, and did you not


10 " then say that if Lawl er call ed him a liar on that, that


11 he (Earrington) vas not a liar, and that he did not handle


12 i the money, either in wo rds, sUbstanc e or effect. I am not


13 pretending to put the exact words.


14 MR ROGERS: Now couns el is not put ting the words or th e


151 statement, and counsel has gotten that question up out of


16 his ovm imagination. He has before him what pertends to


17 be the dictagraph


18 HR FREDERICKS: We have nothing 0 f the kind.


19 MR ROGER,S: He has it available, and heis tljring to put


20 in questions probably like it, and he mnnot have t m. t in


21 that way' if your Honor please, under the rul as of cross-
'"'


the impeaching question was the latter26 to the vri tness


22 examination. Obj ected to; it is argumentative, and it is


23 not 7,iving the wi tness an oppo rtuni ty to admit or deny th e


24 conversation; calls for his conclusion or opinion.


25 !CR FOpn: Now, if the court please, the question as put







1


2


3


part ot: it.
. ,


THE COURT: yes, I have it.


on it. Obj ec tion ov errul ed.


661~


II don. t c are to hEar argument I


4 MR ROGERS: Eocc ept ion.


5 A Now, I will have to have that question read, I am sor-


6 ry to my. (Last question read by the reporter.) You


7 refer to the ~e thing you asked me


8 1m FORD: yeS, Mr Darrow. A Then I have answered it.


9 THE COUl{[': l:'ir Darrow, I failed to catch the full fore e


10 of your answer. A I thought, your Honor, that this was


11 anoth er time. If you di dn' t, why, I will try to do b et-


12 ter, but I think I fully answered it; if I didn't w~,


13 THE COUHr: try mind vIas not impressed wi th the i dea it had


14 been fully answered. A I thought that meant some oth er


15 time; I thou~ht probably you did.
. , '


to read the latter paf't of that again. (Latter JRrt of lastI


question read by the rerorter.) You mean discuss it in


16


17


18


THE COULd': Do the best you can. A I guess you will have


19 this \'Ry, 0 r had ot her discussions and said this? Did I


20 discuss itfurther or was this the discussion; is that what


21 youare getting at?


22 UR FOP.:D: never mind Ylhat I am getting at. Don,t you


23 understand the question? A I don,t. I don,t know


26 when he deni ed that he, Earring ton, handl ed th e money.


24 vmich you mean.


25 Q. Did yon tell ur Harringt.on that he v,as not a liar







2 vas lying about ttat at tlRt time.


amount; don't desert me on this thing"; and did you not


Wd not 1fr parrington at· tlRt time and place say to
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A


I miqht have; I don,t know. certainly didn't


In th e fi rst conversation p..arring ton had \",1 t h me


Any vray you can answer so we can undel'stand it.


I am referring t.o Friday. .A I knov;, bjlt I am I eadink


i
ifurther say to him, "Are you going before the ,grand jury I


i
You \'fant me t 0 answer yey/


I


/
I


or no and th en e"J...'J)lain?


A


you, "I would not say a word, but, my God, Darrow; I


perjure myself for any man; I won,t do it; I, won,t perjure


mysel fll, and did yon not then say in reply, "I am sorry


you have that in your head any\'.e,y; I vtill give you any


t~ing you ask w~thin reason, I wish you would name the


and tell them werytfi.ing?lt


1 A


3


4


5


6


7


8


9


10


11


12


13


14


15


16 up to it, this is a series. From the first time he open-


17 ed his mouth he wanted noney. He complained tfi.at he had '\


18


19


20


21


not had enough. That I didri' t give him \\11at vas. coming


him, a,nd tffit I ought to give him as much as any lavr,yer


in the case. He repeatedly asked it, and I thought that


whole tenor and his vmole purpose -- his main tenor and


td
i
\
\


\.
hhi


i
\
\
!


22 purpo se, \Cas to get mon E¥. I think t herevaan t t a single


23 conversation there when he didn't in terms or by impli-


24 cation, &.13 k me for money, and I thought it vas a play,
i.


. j


25 and purpo se of getting it, and he atone time spok e about


26 having given .Job p.arriman some EXtra money, I think he sai
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1 #;;P5000, a,nd I told him that if he thought he VlaS entitled to


2 any more money, I Y\Quld give it to him, a,nd I tol d him ex


3 plicitely in the latter conversation which I will tell


4 you about when you come to it, the same thing. Every


5 conversation in r'eference to money,,1.qs brought about by him,


• 6 and abou t haIf v,re. t he said vas about getting more money


7 out of me while I ViaS und e1' indictm.ent, and he stood in


8 the attitude of threatening me.


9 Q P.aving made your explanat.ion, did you or did you not E.t


10 that time and place !E.ve the follo\l'v"ing conversation in·


11 words, substance or effect? Did Harrington my to you,


12 "I would not say a 'Nord, b~t my God, Darrow, I won't perjur


13 myself for any man; I ".,on't do it; I won't perjure myself."


14 And did you not then reply, "I am sorry you r...ave that in


15 your head e.ny\vay; I will ,give you anything you ask wi thin


16 reason; I wish you would name the amount; don't desert


17 me on this thing. Are you going bef02.'ethe grand jury Cl.nd


18 tell them everything?"


19


20


21


22


23


24


25


26
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l5s1 A 1 never asked him if he was goingbet'ore the grand jury


2 and tell them everything. 1 did ask him not to desert me.


3 1 did probably say that 1 was sorry he had any such thing


4 in his head which 1 had insistently denied, and which was


5 untrue, and 1 did tell him at the latter conversation, or


6 at that one, 1 would give him some money if he thought


7 ought to have it.


8 Q The response 1 have just asked you was made in the folIo 


9 ing response, "1 would not say a word, but My God, 1 wont


10 perjur myself for any man; 1 wont do it; 1 wont perjure


11 myself"? A That 1 didntt say at all.


12 Q Well, 1 said that that you just said now was in response


13 to that question? A No, it was said all through the


14


15


16


q.pnversation.


Q Very well, that answers the question.


never asked to perjure himself by me.


A And he was)


17 JUROR WILLIAMS. May 1 ask a question right here, your


18 Honor?


19


20


21


22


23


THE COURT. ;es.


JUROR WILLIAliS. 1 had it in mind before, this has brought
'\.


it up; Mr. Darrow did you pay Mr. Harr ington $2roQit the


time after the 28th of November?


A 1 did, Mr. Willaull.


I,


Then 1 understood you to say that wasJUROR WILLIAMS-26


24 Q That was before this· conversation? A Dh, certainly,


25 right after the plea of gUil ty.
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1 the price he named himself? A That is just exactly


2 what he asked me for $2500, every penny, but he did come


3 around a day or two later and say that he had got to go


4 back to Chicago and he ought to have a thousand dollars


5 more for expenses, which 1 didn't give him, but 1 give hi


6 every cent he asked for.


7 ANOTHER JUROR. Did you take a receipt for that money?


8 A 1 think Mr. Davis took one but 1 am not certain;


9 certain whether a receipt was taken or not.


10 THE PJ.ME JUROR. Then you don t t know whether there is one


11 in existence? A 1 would-rather think there is not but I


12 I am not certain about that; 1 will try to find out.


13 ANOTHER JUROR. Dldyou pay him by check? A That was in


14 cash. 1 will explain here, if you remember the other day,


15 after the case was d~sposed of, the money was drawn out Of~, /


16 the bank by Mr_ Davis and he was paid in currency.


17 MR • ROGE RS. That explanation you speak of was about some


18 attachment?


19 A Yes, 1 presume the juror recollects that.


20 A JUROR. Q What was the demand now, a thousand dollars


21 of you there at this conversation? A No, he wanted five,


22 at least, but he said he was entitled to fifteen because


23 some of the lawyers had this. He said he was entitled to


as much as any lawyer, as he testified here.
u


MR. FURD. Q And all the time that Mr. garrington made these


demands on you, as you allege, Harrington knew that the


24


25


26







,..----------------------------------


Bustained.


know.


ment.


MR. ROGERS. Then he don't need to answer.


TEE COURT· You did not ask him if he knows. Objection


MR. FORD. Oh, 1 Withdraw the question. A matter of argu-


remarks were being taken down by dictagraph, is that cor


r ect?


.MR. $lOGERS. That is objected to as not cross-exarr.ination.


MR. FORD. If he don't know he can answer that he don't


Q Didn't you at this conversation at the Hayward Hotel


on Friday the 15th of February, the third conversation,


endeavor to scare Mr. ~arrington from testifying before the


grand jury, and try to make him belEve he was likely to be


indicted himself?


1m • ROGERS· Objected to as incompetent,irrelevant and


immaterial; calling for a conclusipon or opinion and not


cross-exarrination. If he said it by word or mouth or


by action it should be put to him directly.


MR. FORD. 1 am not calling for any conclusion. 1 am


asking for his purpose at that time to scare him.


THE COURT • To what SUbject is this responsive!
I


MR • DARROW. 1 wish you. would withdraw, that, becaus e 1


have that in mind.


MR • ROGERS. All right.


THE WITNESS. Excuse me.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 MR. ROGERS. Go ahead if you want to, it is absolutely


2 incompetent.


3 THE COURT. Objection withdrawn, go ahead.


4 A I did not. It is the last thing 1 would have done,


5 because 1 have no doubt if he was scared he would jump


6 in the first hole he could get into, no matter who suffered


7 for it or no matter what he had to say. 1 explicitly


8 tried not to scare him. 1 told him t~ the papers had


said he was going to be indicted, and 1 asked him whe ther


he thought he would, and 1 said, if he was 1 would help him


get a bond and defend him. 1 never at any time attempted


9


10


11
I


12 I


13


14


15


to s care him. 1 tr ied to keep him from being scared by


people.


MR • FORD. Q You knew he was a t inlid man and would jurr.p


for the first hole? A 1 thought he was.


you,


\
!


16


17


Q Did you belEre that there was any reason why he ShOUld)


be scared? A I did. /


18 Q And the reasons are those out of the employment that he
i


19 had with you! A Now, 1 didn't say anjlsuch thing, Mr. Ford.


20 You had better let me tell.


21 MR. FORD. Withdraw it •


22 MR. ROGERS. Go ahead and answer it.


A I said I believe there
been


maa ~ . e.:rrested here in Los


conterept of court, for not


MR • FORD· Go ahead, answer it.


were reasons for it; first, he


Angeles :,'011 a proceeding for


23


24


25


26 answer ing questions before the grand jury, which had


scared him. Secondly , it had been given outsca.rmedI1J:tile/jneWlsl<oARY







MR. ROGERS. Yes, 1 think it has been offered in evidence.


MR. FORD. Q Did not Mr. ijarrington at that time and place


"say to you,"l don't want to put anything in your way, but, \
1


great God, 1 don't want to be tripped up for perjury," and j
)


did you not then s ay, "How do you know you wi 11 be tripped /
;'


up," and when Harrington said, "How do 1 knovl?" Didn't //'
/


you say, "John, you know God Damn well." A What~is


that? Didn't 1 say"Q.o-n't you know God Damn well?"
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papers that he would be indicted. Thirdly, he had written


me that the Burns people in Chicago were after him. Next


you had got him back here subpoenaed by the United States


was in February, 1 think he was, anyway. Have you got


the Herald.


~Qurt •
MIt. FORD.
Q That is I? A Yes, you, and then after get t ing him in


this jurisdiction, hauling him inthe state court, he had


been brought back from Albuquerque on a United States


subpoena. Any man who had any brains at all would have


known it, and Mr. Fredericks had given out interviews to that


effect, and that he had better come through or it would ~


hard With him, a whole column of it, in the Evening


perald. ~
Q Before that time? A 1 don't know, but during that


time. Do you suppose we didn't know what was going on?


Q Don't you know that Captain Fredericks was not even


in the State of California at that time? A 1 know he


1


2


3


4


5


6


7


8


9


10


11


12


13


14
I


16s 15 !


16


17


18


19


20


21


22


23


24


25


26
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1 Q ;es. A 1 didn't.


2 Q Didn't you say, "How do you know you will be tripped


3 up?" A 1 might have, and then did 1 say--you asked me


only a fragment.


MR. FORD. t'he Witness is just asked what the words,


"John, you know God Damn well," what that refers to. 1 am


asking him if he didn.t mean at that time it was impossible


for the prosecut ion 10 have any memorandum or any evidence,


ag1inst other than the evidence that either Harrington or


the defendant himself, 'm to the private conversations


between himself , ~. narrow and 1u. Harrington, at the hom


of M~ narrow at Echo Park or near Echo Park. Now, isn't


whether 1 said, "John, you know God Damn well--" know what?


~ 1 don,t know. A Well, 1 don,t either. 1 am pretty'


sure 1 didn't use that larguage, but 1 sometimes swear


since this case began.


Q When you us ed tbe words, "John, you know God Damn well, It


youmlemt, Mr. Darrow, that it Was impossible for the prose


cution to have any memorandum of a private conversation
\


between yourself at, your home at Echo Park?


MR • ROGERS. That is objected to as not cross-examination


and moreover it plainly ap~ears that that is nothing but


a fragment of the conversation and that the dictagraph


didn't get the rest of it. If he did say, "John, you


know so and so well, It why, just cbop it off there. Maybe


they didn't like it, and maybe they didn't get it. It is


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21
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What was referred to in something 1 didn't


that what you meant?


MR. ROGERS. nbje cted to as not cross-examination. He has


not s aid he was t here at the time. He has not answered


the question, whether that conversation took place,


either leading up to that conversation, or not.


THE COURT. Objection overruled.


MR. ROGERS. Does your Honor mean to rule he has used


that language?


THE COURT. Oh, nG, but he has asked what was referred to,


and this question is for the purpose of getting 'what was


referred to.


THE WITNESS.


say?


MR. FORD. Well, 1 didn't intend to testify you didn't·


say it, you did not have the conversation 1 asked you?


A 1 answered the question, ~. Ford, let the reporter


read it - Read ~y answer, then you can know what 1 said.


If you don't 1 will make it plainer.


(Last answer read by the reporter. )


MR. ROGERS. The first part of the question 1 di:in't


understand what led up to that. "You know God Damn well,"


whether that has been answered or not?


A Mr. Ford says he don't know.


:Pm • FURD. 1 didn'~ mean to say 1 didn't know. 1 mean to


say it was not inthe question. A Well, 1 asked you what


led up to it.
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not then saYI "The conversation between you and me.


pos e you r efue e to tea tify I then what? It and Harr ington


Didn't


\
Didn t t Mr. *arr ington say I:


i


~


"Suppose they ask you if you had a conversation with me, suP;:
!,
!,
it;


then said l "Then 1 will talk it over with you," and didn't


"They have not got any information."


you reply,
I


Didn 't Mr. Harr ingtOf
1
'


then say to you in answer to that remarkl "They have not \


any information, they have not got it from mel" and did yo
~!


Now II


1
%


sidestep it I will do it," and did you not then saYI


for God's sake l Johnl don't go back on me."


Did you not then replYI ttJohnl you know God Damn well,"


and didn't Mr. flarrington then saYI "How do I know what in\
f,


I
~


-qarrington saYI "1 have no desire to go back onyou l 1 don'"


feel that way." Did you not then say I "1 know you don't l ~\:\l'


bU I §reatl God l don't do it l now, my GOdldon't do anything.


that will hurt me." and didn't Harrington saYI "If I can
!


"1 don't want to put anything at all in your waYI but l


gread Godl 1 don't want to be tripped up for perjury."


Did you not then replYI "How do you know you will be .


tr ipped up?" and didn't Harr ington say I "How do 1 know?"


you repIYT-~l will talk it over with you," and did you n


then say, "That is Hell, be careful about Whatever you


formation those fellows have got?" and did


15thl the third conversation:


Alp 1
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3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







6622
That is He 11 ?A1 tell?"


2 Q Did you have such a conversation in words,


3 effect? A 1 would not know what such a conversation woul


4 be.


5 Q Ther:, you didn't have it? A Didn't 11


6 Q IS that the answer? A I say, 1 don't think anybody


on e.arth would know what such a conversation can be in


it does not mean anything and I cannot answer that.


words, substance or effect, because to my interpretation


7


8


9


10


11


12


13


,
t
!
I


J
!


Did II
you ask whether he said those words, and 1 said those· 1/
words, 1 would say, No, 1 don't think " either one of us 1\


said thsm in such order, but what it means in words, eUbJ~
stance or effect, nobody could tell you- ~


14 I Q Tta t is the ques tion 1 asked you, didn t t you say to


15 \ Mr. Harrington, speaking of Lawlor, "Suppose he asks you


16 about a conversation with me, what can you do?" and didn't


17 I Harrington say, "It aJI depends on whether he will ask me


18 about it, if 1 should per jure myself, where shall 1 get


19


20


21


22


23


off?" and didn't he tell you at that time, say to you at


that time, that he didn't want to commit perjury on account


of his family, and did'you not tell him that he could avoid I


it by not saying anything? A 1 don't know he could. Prob


ably if he talked he would cOITmit it.


24 Q Did you or did you not have that conversation? A 1


I know I never asked him to commit perjury25 recall it.
,


26 ! me.


I
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, I! ,\ I
\'sucl?-
I
)


l
1 think, IA


A Tell what.


Now, it may be he. intends to mmit he did have


Did you or did you not have that conversation, without


Ira tter ."


Q Tell about the conversation on the porch. A


not any.


Q Then you didn't have this conversation with Farrington


at that time and place? A 1 didn't say that, 1 asked you


to "tell what"?


being a denial as to having said those words, in that


Q


Q And didn't M~ Harrington say to you, "1 know what 1


promised my family, that 1 would not per jure mys elf, 1


promised that 1 would not do it," and did you then reply,


"Well, don't tell it," and didn't ~. Harrington say,


"1 wont do it unless they absolutely force me to", and


a conversation and denies he referred to any such sUbject
JltR HOGEHS:


matter? ~ 1 don,t' think there is any doubt about its


Q Did you or did you not h ave this conversation at that


time and place? A 1 had no such connected conversation


that had reference to any such matter. There were a good


many matters spoken of there, as you know, if you have any


notes at all.


MR. FORD. The witness hassaid, your Honor, "1 didn't


have that conversation With reference to that sUbject


you not say, "Spppose they do?"


regard to what sUbject it was connected with?


1 have answered it.


nected form.


1


2


3


4'


5


6


7


8


9


10


11


12


13
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I


1- ID'
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MR. FORD. 1 understood that, your Honor, but he did not


deny having said the words, and as you--


3 THE COURT. It is the connected words.


4 I TIE WITNESS. In reference to anysuch sutject matter, 1


5 said.


6 MR. ROGERS. There seems to be a tendency, like Shakespeare,


7 "It seometh to me he ddth protest too much" that this
I


8 man was trying to get ready to comnlit perjury and getting


9 ready to do it in about forty different ways--


10 THE COURT. 1t is time to argue that, Mr. Roger s, when the


tire comes.


MR • FORD. Q Did Mr. ~arr ington say to you, at tm. t time'


13 and place, "You know all about Mrs. Caplan, you know where


14 she is," and did you not reply--


15 THE COURT. You are getting into another SUbject and you


16 can take that up at 2 o1 c l ock. It is 12 o'clock and time


17 I for the moon recess.


18 (Jury admonished.) We will adjourn until 2 otclock


19 this afternoon.


20


21


22


23
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25 I
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June 20, 1912; 2 P.M.


THE COURT. The jurors and all parties are present. You


may proceed wi th tte examination of the witness.


CHARLES F. HUN T,


on the stand for further direct exan;ination.


MR'. FonD. I will read the answer as 1 understand the


ans'ner to the las t ques tion is, as it renjains in the


record: "Q__Now, wi tb the check in your hand you [(,ay


state what the circumstances were of your receiving that


check. A--Tbia check was presented to me on the 2nd day
by


of September. The check was not endorsed~tr. Tvei tmoe and


I asked that it be so endorsed. Vitether I.:r.Tveitrnoe was
,


there/at that time or not 1 do not know, but a little later
I


;,:r. Tveitmoe endorsed the check, and While h'ewf..s endorsing


it I think 1 filled out this deposit tag just as an
Q.


accorrnodation." A You were present when l\lr. Tveitmoe endorsed


the check, we re you? A 1 think he did so at the counter


r i gh t by my des k •.


Q And that was the 2nd of September, 19117 A Yes.


Q. ]X) you know :£r. Tvei tmQe 's attorney, I.1r. Cleveland Dam?


A Yes, sir.


Q By whorl! Wi..i.s the check first presented to you? A By
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1 Q What was the staterrent of ~4 Dam to you at that time?


2 MR • ROGERS. Objected to as hearsay, incompetent, irrelevant


3 and imma ter ial.


4 THE COURT. Objection overruled.


5 MR. ROGERS Exception.


6 A My recollection is he said ttat :Ar. Tvei tmoe wou}d like


7 to ge t some 1 ar ge bills for the chee k--


8 . MR. FORD. Just go ahead.


9 A (Bontinued) --I stepped down to the paying teller to see·


10 if he had those large bills. He said he did not have them


11 in th e cage--


12 MR. ROGERS' 1 move to strike it out as hearsay.


13 TITE COURT. Strike out what the paying teller said.


14 MR. FORD. Q. Did h'e have any large bills when you WeTe


15 down ther s? A Appar en tl y not.


Without saying what was said, state whether or not you


16


17


Q


Q


Then what, if anything, did you do? A 1 asked--


18 procured the large bills--jUB t s tate what was done.


petent, irrelevant and irr~aterial.


currency as he desired, which was done.


MR • ROGERS' 1 move to strike tha t out as hearsay, incom-


A 1 sug~ested that the check be endorsed by :!i~. Tveitmoe


and passed to tis credit, and that he draw a check for such


19


20


21


22


23


24 MR. FORD. 1 think perhaps it mjight be capable of that


construction. 1 wi:l clear it up by asking a couple of


questions, and if it is hearsay it rr.ay be stricken out.
25


26


•
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MR. FORD. Do ycu know whether or not ;;lr. Tveitrr,oe drew a


Q. And was anyrr:oney delivered to him for the $10,000


Q For what sum?


1


2


3


4


5


THE COURT.


chec k7


Ask a couple of questions.


A Yes, 1 am pretty sure he did.


A $10,000.


6 check that he ar ew?


7 MR. ROGERS. 1 ma.ke the sarr:e objection, it is hearsay, in-


8 competent and no foundation laid, irrelevant and imrr.e..teria1


9 MR. FORD. 1 will add the words, "If you know."


10 A No t to my per aonal--


11 THE COURT. - Now, the objection is overruled and the form_er


12 motien upon which the ruling W3.s reversed is denied.


13 MR • ROGERS. Exception.


14 MR. FORD. Tur ning now to the check--the oh eck beir.g NO.


15 30 in Exhibit 10 wh ich 1 exhibi ted to you this morning, the


16 check of Mr. Morr-ison in favor of il1r. Darrow and endorsed by


17 Tveitrnoe. What was done with that check and this deposit


18 slip of $10,000 which you testified was in your handwriting


19 ~R. ROGERS. 1 make the sarre objection as last stated.


20 T"'dE COURT· Objection overruled.


21 MR. ROGERS. Exception.


22 A Why, it went through the regular couree, goir..g to the


23 receiving teller.


24 MR. FORD. To what receiving teller did it go?


25 MR • ROGERS. Fa rdon me, 1 rr:ove to s tr ike that out as a


conclusion of the witness, irrelevant, incoIYlpetent and


i~~aterial and no foundation laid.
26


-
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THE COUR T. You mean the las t answer?


MR. ROGERS- Yes, sir.


THE COURT· Read the last question and answer.


(Last question and answor read by the reporter.)


MR. ROGERS. Before the question 1 move to strike out the


answer on the ground that it is incompetent, irrelevant arid


imn:a ter ial and no foundation laid.


TPE COurtT. Motion denied.


MR • FOGERS. Exception.


MR. FORD' Now, read the last question.


MR. ROGERS. 1 don't care to object all a10ng to each of


these questions. May the same objection applYiif 1 have


a special objection 1 will state it?


THE COURT. That is a good l3aving of time. If cour..sel will


avail th err:selves of that me thod the cour t wi 11 use every


means to ass is t in making up the r eoord pursuan t to that


ma t:ter •


MR • ROGERS. Very well, if 1 may be deemed to have an


objection 1 need not state it.


THE COURT. rrecisely, it will be so understood, the


sarLe objection, the same ruling and the ss,.me exception.


J~. ROGErS. Very well.


THE COURT. To all this line of testimony.







sion.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2634


1i!R FORD: . Read the last question, l.fr Reporter.


(Last question read.)


A I sea on here the initial "D"; that is Ur Dieckman.


JifR roGERS: What is the answer? (Answer read.)


}.{R FORD: '\;ho t.ook the check to the receiving teller, Ur


Di ec1crnan? A Well t I p-esurne I must have taken it over


to the receiving teller across the lobby.


lfR ROGERS: I move to strike out the answer as a conclu-


THE COURT: Strike it out.


1JTR FORD: iJ1hat is your recoIl rotion? You are not allowed


to state pr esumptions; state your best recollection.


A Well t my recoIl rotion is I took it over and handed it


in to the receiving desle, the check and the deposit slip.


lrR ROGERS: I didn't get that answer.


THE COURT: Read it.


(Answer read.)


UR FORD: Do you know 1,fr Ledeme t in your bank? A Very


well.
~


,).
Q Ur A. C. Ledeme? A yes sir.


Q wle t position does he occupy in that bank? A Paying


tell ere


Q Did you, on that morning t have any conversation ...-lith


Mr I.tedeme in regard to this transaction or any portion


of it? A Only in aski!\g him if he had any


JJR nOG1IJ1S: Pardon me
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1 :qR FORD: That is while 1fr Tvei tmo e was there in the bank?


2 . A It must have been.


3 Q, Did Mr Tvei tmoe accompany you to 1,{r L~demet s windlhw?


4 A To the best of my recollection) yes.


5 Q,. Vlhat occu.rred t here at ]Y!r Ledeme t s window?


6 1m ROGERS: We make t he same obj ection.


7 Trill COURT: Overruled.


8 MR ROGERS: Ex:c eption.


9 A I think after Mr Tveitmoe had reached the p~ihg tell-


CROSS-EXAllIJ:TATION


l1R FORD: Cros s- exmnine.


introduced in evidence, I understand, was' deposite d to the


A By the "original" you mean onWashington?


What is the name of that account? A At the p:' esent


That is the original $10,000 ch eck which has been


yes. A yes) deposited to the credit of lilr Tveitmoe.


And then he drew another check for ~lO,OOO 8 r"ainst it?'


yes sir.


Q.


Q


Q


Q,. That is). handed which a,heck, the check Ylhic h has been


int roduc ed .ill evidenc e? A No, th e c heck which' he had


drawn for $10,000 auainst his o\VIl account.


Q


er t s window and handed in his check I left) and that is


as far


A


credi t --


1m ROGERS: lIr Hunt, 1,rr T'eei tmo e ke eps an account in your


bank? A yes sir.25
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, .


THE COURl': :Mark it as an eJlhibit.


(Document last refer red to marked People's ey~ibit 26.)


HR ROGERS: When this check that you speak of, this Wash


ihgton check for t?IO,OOO came to your bmnk, in whose hands


was it when you first saw it? A 1fr Cl weIand Dam.


Q. v,ho is Mr Cleveland Dam? A An attorney.


Q An attorney for the State BUilding Trades Council,


Q \Vhat was the name on September 2nd? A 1911? O. A.


Tveitmoe, treasurer, Defense Fund, State BUilding Trades


Coure il.


Q That is what is calle d a special ECCOunt, is it not,


not a gen eral account? A I don't blow.


UR ROGERS: And we object to it on the ground it is incom


petent, irrelevant and immaterial, no foundation laid, not


sUfficiently identified or connected with the defendant.


time?


Q Well, it bears the name of "O.A.TVeitmoe, Treasurer


of the Defense Fund of the State BUilding Trades Council"?


A That is as I read my OvYn writing here.


MR FORD: Pardon me, I omitted to offer this in evidence.


I offer the deposit slip which accompanied the account at


that time as people's eXhibit No.---


THE CLERK: 26.


},ffi FORD: -- 26.


THE COURT: Obj ection ·overruled.


1m ROGERS: And an e xc ept ion.
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San Franci seo? A yes.


henot? A I don't know.


that time,VlC\s he not? A I heard so.


Attorney for P. H. UcCartby, mayo r of San Francisco at


You know it as you know all pUblic e~fairs


Well, you know it as you know.all pUblic affairs of


A s a matter of public and connnon knowledge? A yes


sir.


Q,


v
in San FranciscR? A Just the same, yes.


Q You know 1fr Cleveland Dam was attorney 'for the State


BUilding Trades Council in the' same way? A yes.


As a matter of fact, you know it, don't you? A No.


Q, You know l~r Cleveland Dam was Uayor },rcCartw's attorney


at t hat time? A No, I don't know t hat I know it.


Q,


UR FORD: We object to that on the ground he has already


testified he heard it, it is hearsay, but there is no ob


j action to it on that ground


THE COURT: Let us cl ear it up. Obj ection ov errul 00.


Q, Hr Cleveland Dam CCIlle in with the check for '~~lO,OOO and


li1" Cleveland Dam didn't have an account in your bank,


did he? A No sir.


11[R ROGERS:
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1 Q. You said to rim that \:r. Tveitmoe had an account there


2 and it would require ;'.1r. Tveitmoe's endorsement, didn't you?


3 A Well, my reco1lection is that he said that ;,1r. Tveitn;oe


4 wanted the $lO,OCO.


Then it was not a draft, that is, it was not a bank


5


6


Q


Q


Yes. A Althought, 1 wouldn't be positive.


7 dr af t or cashier's check? A No.


8 Q It was what is known as a local check? A Yes, indi


9 vidual check, as we call it.


10 Q.. Individual check? A Yes •


11 Q You told him you wanted~ih Tveitmo:e's endorsement?


12 A Yes.


13 Q Did :,:r. Tve 1 tn.oe come down to the bank? A He was


14 there--l don't know whether he was there at the time, any


15 way he was there within a few moments. Whether he was


16 in the lobby at the time ··[r. Dam showed it to me first or


17 not, 1 don't know.


18 Q Well, then, ;,:r. Dam and 1:'r. 'IVei tmoe were toget'her short-


19 ly afterwards, at any rate? A Shortl~3.fterwardB; yes,


20 sir.


With this endorsement that appears on the back of the


21


22


Q


Q


Then Tveit~oe endorsed it? A Yes.


23 check? A Yes.


24 Q "0. A. Tveitmoe, Treasurer Defense Fund., State Building


26 Q, Then it nias depos i ted to ::.r. Tvei tmoe' s account '1


25 Tr ades, Ccunsel"? A Yes.
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sir ..


MR. FORD. We object to that as a l1iatter of calculation.


TFE COLBT. Objection sustained.


BY MR. ROGERS· Q Who else was there at the time i,ir.


Q And this deposit check that you have just reco~nized


was issued in the ordinary course of things? A Yes.


Q Thereupon, ~~ Tveitllioe drew his personal check for


~lO,OOO'? A Correct.


Q This all occurred September 2nd? A That is the date


1


2


3


4


i 5


I 6.
7


"' 8
i


9.
t 10i i it
r
~~


~
i t 11I.


f 12


on the deposit tag, io it?


Q Yes. A Yes, September 2nd ..


Abou t thr ee mon the re for e November 28 th? A Yes.


, ! ~:
. I I


f 15


Cleveland Dam and i!ir. Tve i tmoe wer ether e? A Why, the


-lobby was full of peop'e .


Q You were not taken into any private office? A Ho,


16 right out--


17 Q. C3.!r,e up to the window, your public window? A Yes, sir,


~ 18 an open off ic e right off the lobby, jus tarail ing and my


r 19 desk is up against the railing, in fact, 1 think we talked
f


20


21


over the rail.


Q Talked over the rail? A Yes.


23


24


25


26


Q, Do you remeluber wl:ether there were other persons there


in the li ttle group be~ides )~r. Cleveland Dam and ;\~r. Tvei t


moe? A 1 don,t think so.


Q You would not say there were not? A Well, there were


a lot of people around the office.







sir.


A Yes, sir.


this so-called bribe fund was being taken out of your


A Yes, fifty or sixty.


any effort at all on the part of anybody


bank 7 Thir ty, for ty or fifty?


Q Did yousee


Q Fifty or sixty? A In the lobby.


Q How many people do you suppose were around while all


Q Did loe do that openly? A As far as 1 know.


Q What is that? A As far as 1 know, 1 left him at tte


2640
Q There were a lot of people arouroi tre office? A Yes,


pay ing teller IS.


up to the paying tellerts.


Q He was in the line? A Must have been.


Q By t~e way, where is the London-Paris Anglo Bank?


A Anglo & London- 'Par is National, :\1r. Rogers. Corner of


San?ome and Sutter . streets.


Q 'J'hat is one of t re pr incipal corners of the bus iness


part of S:m Francisco, is it not? A Yes, we think so.


Q With the lobby full of people? A Yes, a lQng line


Q Did you go down to the payirg teller IS window wi th ;,lr.


Tvei tmoe and :t.r. Dam? A 'J'h3. t is n~y recollection.


Q Was ther e any secr ecy about that? A Not a bit.


Q Was there any atterrpt to transact this business in a


private room? A Not the least.


Q Or behind curtains or closed doors? A No, not at all.


Q And then:';r. Tvei tmoe cashed the check for $lO,OOO?
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1 to concealnlent or secrecy? A No.


2 . Q hire Tveitmoe is a pretty well known rlian there, isn't he,


3 in San Francisco? '.Pretty ITJuch everybody knows Him?


4A 1 think so"


5 Q And 10:r. Cleveland ram at that time was one of the best


6 known men in San Francisco? A Pretty well known man.


7 Q, And a very prominen t lawyer? A Yes.


Q Did you see the money paid over? A No, sir"


MR • ROGERS. That is all.


T\H.McCarthy was president of the State Building Trades


Council at that time, was he not? A 1 don't know.


Q ;lr. Cleveland Darn--Mr.


8


9


10


11


12


13


ME • FORD. Jus t a moment--


Q You know that inthe same way you knew-- A Yes.


14 Q --the question Mr. Rogers asked you? A The same way.


15 Q You did knmv the.. t tl~r. O. A" Tve i tmoe was treasurer of


16 that concern in his business relations with you? A Yes.
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1 lind 1Jlr Cleveland Dam ".vas knOI'rnl to you to be the at-


2 torney for Mr Tveitmoe? A That is right.


3 I"ffi FetID: That is all.


4 MR ROGERS: Di d you knOV! that 10fr Cl weI and' Dam was at tor-


5 ney for lfTr Tveitmoe personally, or was attorney for the


6 State BUilding Trades COun~il? A State BUilding Trades


7 Council, as I understand it.


ALFRlID C. LEDmAE, a witness called on behalf


of the prosecution, being first duly sworn, testified as


Q For the State Building Trades Council \vhich has juris-


diction over the state bUilding trades, so ~ar as union


labo l' is concerned, 0 f the state? A So I understand.


8


9


10


11


121


13


14


lffii ROGERS: That is all:


HR FORD: \That is your name? A Alfred C. Ledeme.


15 i follows:


16


17


DIRF..GT EXAHDTATION


Q How old are you, Ur Ledeme? A 39.


1207 Schrader street, San~here do you live? A


Francis~o, Ca11fol~ia.


Q What is your occupation? A "\\hy, paying teller of


the Angle- & London-Paris HatiormJl Bank of the same ci ty.


Q That is the same bank of which Hr C. F. Hunt is vice


president? . A yes sir.


Q Did you ofcupy that position on the 2nd of September,


1911? A I did.
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Q Do you know Ur Tveitmoe? A yes sir.


edge? A He did.


Q, Have you looked at th e books of the account, kept --


1


2


3


4


Q Did he have an e.ccount with your bank to your knowl-


5


no.


ihconvenient to carr,y around.


feet long, perhaps, by a foot and a half \tide.


A Well, it is about three


It did.


How big a booR is that?


Is it a loose-leaf ledger? A No, it is not.


All bound together? A yes sir.


Very bulky e.nd heavy book? A It isn't very heavy;


Q,


o
"


Q


Q, In Vlhos e handwri ting a re they, if you know? A


judging from the handwriting, I believe it is


A


Q I hand you two pi EC es of pap er purporting to be a


transcript of account and esk you -- and which I mve


shovrn to counsel for the defense; have you ever seen them


before? A I have.


Q,


Q And that book is being used nov; in th e bank in the


transaction of its business? A Not that particular book,


I will wit hdraw the question. Does that bank keep and did


it keep, during th e year 1911, a book of ecc ount in th e


regular course of business, shoyr.i.ng the account of o. A.


Tvei tmoe, treasurer of the defense fund of th eState


BUilding Trades Council of California, with your bank?
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1 of transc~Pt clerk, named Brick.


2 Q, Did you at any time compare tho se dOC1lID.en ts with the


3 original book of account in the bank? A I did.


4


5


6


Q When was that? A 'V'fuen I compared this?


Q, yes. A That is three or four weeks ego.


Q, State whether or not it is correct? A It is correct.


7 ]lR HOGERS: JUs t a moment. Obj ec t ed to as in com]Bt ent ,


8 irrelwant and immaterial, a conclusion or opinion, and


9 no foundation laid. Now, I am not asking, if your Honor


10 please, th at they produc e the big book. I realize how


11


12 I
I


13


14


15 !
I


16 I
I


171
181


practically impossible that may be to bring down the book,


because doubtless the book contains many accounts ~nich


are in daily use, but I make th e general obj ection, ~cept


c;s to the production of the original book instead of


this.


THE COURT: The question at this moment, is· E,S to wheth er
is a


or not ~his,..t ransactipt' of the orig,inal, is it?


lV'ffi FOBD: yes, your Honor.


19 l'lR ROGERS: I didn't Vlant to allow that question to go


20 vrithout objection. I don't think it raises the point.


21 THE COURI': I don't, either. Counsel is entitled to this


22 question. Obj ection overruled.


23 l-rR ROGERS: Exc eption.


24 THE COURT: Vlhat is your answer?


25 UR FREDERICKS: Ans'\rer the question. (Last question read


26 by the reporter.) A It is correct.
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Q, Part 0 f th e fi le s and rec ords of th e bank? A Part


TIm; COURT: Ov errul ed.


HR ROGE1:m: Exc ept ion.


UR FOPJ): And was it kept in th e 0 rdinary course of bus-


A It was.


I said I did; I knew that.A


HR FORD: Do you know of your own lmowledg e '~hether that


original book of ('ccount was kept in the y Ear 1911,


in the on.dinary course of busin ess in th e bank?


iness during the year 1911?


HR HOGERS: Obj ected to as incompetent, irrelevant and


immaterial, nothing to do with the issues, and no founda


tion laid.


of the file s, yee sir.


1m FORD: "',Ve offer the copy inwidence, secondary evidence,


as to the contents of the original.
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I
15


16 I 1m ROGERS: Object~d to as incompetent, irrelevant and
17
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immaterial, and not ~ithin the issues, end no foundation


laid, and I haven t t understood the vvi tness to say th at


the original book is in use. A l~o, I said it Ylas not.


l£R ROGERS: It was not in use? A Not at the pr esent


time.
if


UR ROGERS: Then I c an see no reason why,4 th e 0 rig inal is


not in use, why the original is not forth-coming •. Very


often in court we le t copi es in b ecro. se th e ori~inali s


in use, and we don1t'!JaIlt to stop the business ~ the bank.


Of course original accounts are running in a book, we
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1 want to put the bank in such a position it cannot use


2 its books. If the original book is not in use, there is


3 no reason why it sho1ll.l:i not be here.
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1 MR. FonD. 1 unders tood from the wi tness 's tee timony 1t 1s


2 a very large, bulky book, although it is not actively in


3 use, but 1 suppose it is frequently referred to.


4 THE CO DR T• As k b i m abou t th at.
ever


5 MR. FORD. Q IS the book/used during the business of the


6 bank to refer back to? A Liable to be used any time.


7 THE corn T. You want to examine him on h is voir dire as


8 to that?


9 MR • ROGERS. Mr. Ledeme, it is like very book that has been


10 kept by a bank from the conJl,encement7 A Yes, sir.


11 Q There might an occasion arise when you want to look at


12 it? A Yes.


13 Q But it is not in active use? A It is not in active


14 use but it is referr:ed to every now and then.


15 Q. Like the books of 1906, you niight want to look Ioo't them


16 but you think so far as that is concerned you could have


17 brought that book right here? A If it is absolutely nece -


18 Bary •


19 Q It isn't such a big book that a man couldn't very


20 readily and easily handle it? P. You could easily carry it


21 MR. FORD. We ask--your Honor ruled the book is ordered


brought down perhaps it can be if it is absolutely neces-
I22


23 sary. Would it occasion. any inconvenience with the bank


24 to par t wi th that book for a month or soi' A pard to say.


25 1 don't know when we wi 11 have to use it.


26 Q Liab1 e to be tied up her e for a nonth.
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1 TBE COURT. 1 hope not.


2 MR. FREDERICKS. If it is introduced in e'ridence it might


3 be tied up here longer.


4 MR. ROGERS. 1 might be able to solve this. Mr. Ledeme--


5 any objection to my talking with l,lr. Ledeme and finding


6 out'?


7 THE COu~T. Go ahead.


8 MR. FORD. Go ahead.


9 MR • ROGERS. ~ftr. Ledme assures me that he knows it is a


10 true copy of the or iginal book. Ther e is nothing left


11 off of this that is on the original book'? A No.


12 MR. ROGERS. Then, of course, the objection of its compe-


13 tency on that ground would entail scwe trouble. The objec


14 tion that it is incompetent, irrelevant and immaterial


15 except in that particular, that the original book, owing


16 to the circumstances explained by the witness, is not here,


17 s till holds.


18 MR. FORD. Waiving your objectio? that it is secondary


19 evidence •


20 MR. APPEL' No.


21 TPE COURT. Just read that objection again.


22 (Last objection of '.ir. Begers read by the reporter.)


23 ME. ROGERS· Your Eonor under stands what 1 mean by that?


24 THE COURT· 1 understand you are not insisting that the


25 or iginal book be produced in cour t?


26 MR. ROGERS. TIra t the or i g inal boo k ins tead of th is be pr 0
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1 duced.


2 THE COURT. Yes.


3 MR • FOGERS. Wha tev9r objection we may have to the or iginal


4 book, if it were here.


5 THE COURT. And the original book is insisted upon here


6 at this time?


7 MR. ROGERS. YeEl sir.


8 MR. FORD. We offer the document in evidence as People's


9 ·Exhibit 27.


10 THE COURT. 27.


11 (Document here marked as Peoples's Exhibit 27. )


12 MR. POGERS_ Tbe same objection.


13 THE COURT. Overruled.


14 MR. ROGERS. Ex ception •


15 BY MR. FORD. Q Just look at the beginning of that--let


16 the witness look at th:::.. t a rr,omen t, ~lr. Smith, pleas e. Jus t


17 'ook at the date, 1 want to attract your attention to the


18 opening of th e accoun t, is all, and then Ie t ;Lr. Smith


19 have it.


20 (Document handed to wi tness who examines same.)


21 MR. FORD. Q. When was that account opened? A March 23,


22 1911.


23 Q And this transcr ipt purp.or ts on its face to be con tinued


24 down to what day? A Well, this original account, November


25 26, when it was closed and reopened in the new title.


26 Q Under What WCiS the new title? A
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1 Q And each of them you know to be correct? A 1 do.
t
2 Q Now, referring to the item of September 2nd, deposit of
,
~ $lO,OOOr-will you let us have the exhibits introduced this


morning on :.lr. Tveitmoe's account, :,(;r. Smith, the deposit


slip?


(Document handed to counsel by clerk.)


7 Q 1 attract your attention to peoples' exhibit No. 26, bei


8 deposit slip of $10,000 check. Do you recall the occasion


9 Pf :,ir. Tveitrrloe being in your bank on that date? A 1 do.


'to Q Just tell what was said in his presence there?


'11 MR • APPEL' We ob j ec t to that.


-12.- MR. FORD· Wi th draw the ques tion • Q'At what place did


13 you meet him? A At my window.


14 Q Who else was present? A :Er. Hunt.


15 /Q. Just tell what was said and done there at that time.


16 MR. APPE:L We a l~j eo t to that as hearsay, incompetent,


17 irrelevant ar..d imrrlaterialj no foundation laid, calling


18 for declarations and acts of trird parties not in the pre-


19 s ence of the defendan t, not binding upon him, wi thout any


20 nc tice to him.


21 THE COURT. Objection overruled.


22 WR. ArPEL We except.


23


24


25


26
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A }[r Hunt c arne to my window wi th It!r Tvei tmoe, handed


me this check, and lrr Tveitmoe's, and asked me if I had·


$10,000 in bip, bills. I said I didn't think I had, but I


could get them out of the vault, which I did, and while


I was getting this currency, IvTr Tvei tmoe v{ent back to Mr


Hunt's desk there and sat outside of the desk in the lobby


on a seat there, and after obtaining the currency I took


in there an d handed it to :Mr Tvei tmoe.


You said lrr Tveitmoe presented a check for $10,000?


A No, I didn't say HI' Tveitmoe; I said Ur Hunt; that is


my recollection.


Q Handed you a c heck? A 1lr Hunt handed me the check.


By vrhom was that ch ECk sign ed? A By J5.r Tv ei tmo e -


1fR APFEL: The check is the best 8'vidence.


THE COURT: Objection sustained.


. UR FORD: . Well, when you went out end m at l~r Tvei tmo e in


the lobby near HI' Hunt's desk, did you hand him any bills?


A yes, I handed him this package.


How much did you hand him? A $10,000.


And villat kind of money?----
HR APFEL: '1.'!e object to that as incomre tent, irrelev~nt


and immaterial; h eersay; not binding upon the defendant;


no foundation laid, the defendant not being then and there


present; not bound by the c.cts enddeclarations of third


parti es not in his pr esenc e.


TEE COURT: Objection overruled.
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1 MR APFEL: We exc ept •


of 50's, laO's and 500's, to the best of my recollec-


In large bi.lls; that is, billsA


Read the question.un FREDERICKS:2,


r3 (Question read~)
l 4


5 tion; there m<:W have been thousands, but I wouldn't be


6 certain.


7 IJR APFEL: We move t~t the statement of the witness that


8


9


10


there may be "thOt1Sands lt be stricken out on the ground


it is not. widenc e, mere gu ess-work, a mere opinion of th e


witness, not responsive to the question.


11 UR FORD: It is his b est recollection; it goes. in for what


it is worth.


THE COURr: The motion to strike out is denied.


1m APIE L: We t alee an exc eption.


MR FORD: Wl1.at is your best recollection ~,s to whether or


16


17


not there vrere any thousand dollar bills in the pack<:\ge?


A Well, I think there were some, but as I s~, I am not


posi tive t here ~crere one t honsand dolla r bill s.


19


20


21


22


23


24


Q V!J.1.at is your best recollection, positive, or otherwise?


A Well) I am not sure about the thonsand dollar bills,


that is all I c onld say.


kre you sure of the 500-dollar bills? A yes, I am


sure of the 500.


Q What was the smallest~~ounts of bills, you kno~?


25


26
A There \10nld not have been any smaller than 50's.


Q Was ita big packag e? A No, small paclct>.g e.







well.


of this r..enk? A yes sir.


CROSS-EXM~INATION


Aboltt 2 inches thick.


Aside from that, he is on e r£ the best knbYJl1 men in


It is a public ",'lind 0\1 , to which many peopl e go? A yes


Q Didntt see him there that mOl~nine? A I did not.


Q Did yon see ur Hunt? A Yes, at my \vindow.


Q Who brOlBht you over the check for $10,000? A Mr


Q


sir •


Q Do you know Cleve D&~? A yeS, I know him by sight.


Q Did yon s ee him there that mo rnine? A No, I c oul dn' t
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Q. Seen him lots 0 f t 1me? A yes si r.


say I did.


Q You know Mr Tvei tmo e pretty y{ ell, dont t you? A Very


Hunt and Er Tveitm08".ere together.


Q BY MR FORD: Did you see what ur Tveitmoe did with


these bills? A I did not.


Q If yon "nIl illustrate to the jury how big the package


Q


San Francisco? A yes.


was? A To the best of my recollec tion, I don·t t suppose


it 'J'iOuld be thicker than that (indicating).


UR ROGE?S: How thick is that? A


UR ROGERS: Yon have a vrindo"\y as one of the paying tellers


Q He does business at your 'bank? A Yes sir.


1v!R FORD:' Cross-examine.


I
~1r
~
'2


~3


{4


5


6


7


8


9


10


11


12


13


. 14
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A yes sir.


until I came to the court room.


moe wanted to cash a ch~k he would cane to your window?


Q Hot un til you caTfie to the court room? A Yes sir.


Certainly.


Q Pretty near three months before l10vember 28th?


This vvas all onSepte.m.ber 2nd? A yes sir.


,~neral list, yes sir.


And 'when l!r Hunt came over and !J!r Tveitmoe came over,


A


Just a general list ,of all customers? A Just a


Q Mr Hunt and 1,fr Tvei tmoe',ere tog ether? A yes.


Q In the ordinary course of human wents, vhen Mr Tveit-


Q Have yon letters over your windovr; that is to say,


do you handle a certain alphabetical list? A No sir.
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mere
UR FORD: We object to that as a matter of c'alculation,


.A


and a 7Jrong calculation at that.


MR ROGEHS: Pretty near three months before Uovember 28th.


what did Mr Hunt say? A He says, "Have you $10,000' in big


bills for this check?", or words to that effect •


Q, Was ];fr Darrovr there? A I di dn' t see him.


Q Did you wer know 1fr DarroW' in your life befo re? A Not


I
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the witness is stricken-out.


tion, in order to make it sure, 1 wi]} ask tte Witness.


A Oh, perhaps a hundr ed ..


1twas.A


We will stipulate there were a thousand of them


was right out there in plain sight?


MR to FORD. A month and 3. half.


THE COURT- The objection B sustained and the answer of


MR. ROGERS. Septenmer 28th, October 28th, November 28th.


Pret ty near three mon ths •


Q Well, this was all inthe public banking room, was i tnot?


A Yes, sir.


Q It was not before or after hours,was it? A No, sir.


Q Lots of people around there in the lobby of the bank,


waren't there? A There were.


Q And wl:.en ~~;:. Tvei tIroe asked for the bills and you went


to the vaul t to get them, \Ir. Tvei tmoe wen t and sat down in


the public! seat, didn't he? A He did.


Q ~~many people were there there that could see Mr. Tvei t


moe when he was sitting out there?


if they had looked at them.


MR • ROGERS. That isive:ry kind, and in addition to the stipul -


MR. FORD.


Q It


Q :I;r .. Tvei tmoe didn't sneak around behind any plac e an d


coroeal himself, did r..er A No.


Q You didn't palm the $10 ~ 000 any place and sl ip it to


him on the quiet, did you? A No, sir.


Q Handed it to him openly, didn't you? A Yes, sir.25


26
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1 Q Now, about that thousand dollar proposition.aut in the


2 hallway this morning after yougot here you were inquired
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1 you several times about whether there was a thousand dollar


2 bill or not? A 1 don 1 t--


3 MR • FORD. We object to that on the S2.me ground, being


4 I the saIne as the preceding quest ion.


5 THE COURT' Objection sustained.


6 .MR. ROGERS. Q. J,!r. Ledema, didn 1 t yO,U te 11 him you didn 1 t


7 know this morning? A 1 did.


8 Q W~ did he keep on asking you? A 1 told him 1 wasn't


9 sure, that is thewords.


10 Q. What was hstrying to do, get you to be aure?


11
•MR. FORD We ob 4e c t to that as asked and answered s averal,J


12 times •


13 THE COURT. Objection sustained.


14 MR. POGERS. Exception.


15 I MR. APPEL Exception.


16 MR. ROGERS. Now, what were the circumstances under which


17 ;,:r. Ford kept mentioning a thcusard dollar bill to you 80


18 many times wl:en you told him you were not sure?


a manOn that nutter, toJust a moment, sir.


We object to that as irrelevant and inm-,aterial,MR • FORD


by the Witness at the present time.


,
calling for a conclusion of the Witness, not cross-examina-


I
tion, not tending in any Wise to impeach any testimony giv~


I


of the Witness's intelligence and business foresight and


capaci ty and holding the. pos i tion he does, and a nan of ~~r


Ford's education and intelligence, once ought to


MR • nOGE?3.
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1 but in6 teOd of that it appears there' were interrogations


2 after interrogation--


3 MR. FORD' 1 t doesn't appear any thing of the eor t f he said


4 I 1 asked him a couple of times.


5 MR. ROGERS. --pardon me, 1 have the floor.


6 MR • FORD' We object to statements of that sort, and


7 3.n argumen t to the jur y "


8 MR. FREDERICKS. TJet us assurr:e he asked him a tlut.Eand times.


9 THE COURT' Counsel asked for the circumstance and 1


10 bel ieve he is en ti tled to it.


11 MR. FORD' 1 "I"lill give you the exact conversation, if you


12 wan tit.


13 TFE COURT. Answer the quee tion.


14 .. V:hat was the question, please?


15 (Question read by the reporter.)


16 A Merely an offhand conversation"


17 MR. ROGEns. Q Well, an offband conversation, but under


18 what circumstances did the matter of the thousand dollar


19 bill keep coming up tire and again, as you have' ffiid?


20 MR. FORD' We object to that on the ground it is asswiling


21 6on~thing that i6 not in evidence, it didn't keep coming


22 up time and again, not cross-examination, calling for a


23 conclusion of the witness; irrelevant and imnaterial.


24


25


.26







1 M'R nOGERS: I may aSSUlne on cross-examination, sir.


2 THE COUR'lI: Obj ~tion overruled.
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I


I


3 A V,hat is the question? (Question read.)


4 Ford asked me if I remembered if t here were any thousand


5


6


dollar bills e.mong th e paclcage.


1m. ROGERS: Well t hO\7 many times in all did he keep aslcing


I


I
7 that? A Oh, I don't suppose he asked over three times,


think
8 m~\Vbe. I don'tAany more than that.


9 Q Well, each time you told him you didn't know, didn't


10 l' emanber? A At each time vre would be talking and, yes,


11 I told him I wasn't sure, I couldn't swear to that.


sure?


12


13


Q vrnat was he trying to do, trying to get you to be


A I don't know --


14 JA:R FORD: We object to that as callin3 for a conclusion


15 of the witness, and an insinuation; he is gaging me by his


16 O\'ffi st andards.


for the purpose of suggest-ing to thevritness a fact which


there. "Noy!, you don, t remember; try to make it sure. It ,


Ylould not be in the mind of the wi tness at that time, and


for the purpo se of impressing it upon his mind wi th th e


probable e:qJec tation that the '::i tness might perchanc e


by the witnes he \~S not sure, that he kept mentioning the


fact that th ere may have been a thousand doll ar bill


TEE COURT: Obj ection sustained.


UR APPEL: We offer to sho,,"r by the vii tness tha~ :Mr Ford,


in conversation with the witness, alB'ter having been told


25
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say tha the remembered th at there might have been a


thousand dollar bill.


ovm standards.


Ask th e wi tness if I wer told him --


As}: the witness whether I tried to make


I


1


We made an offer. I


Ask him the questions and don.t jUdge me by your ·1
I


i


UR APPEL:


MR FORD:


1m FORD:


r him to get anything sure.


3 THE COURr: In view of the offer of counsel for the defense,


9 the obj ection is 011 erruled, and the witness is directed


o to answer the question.,
1 1m FREDERICY.s: The witness m~ state wery-thing that was
I


.2 said between him and Mr Ford at that time, end that proba-


t3 bly would c ov er it.


l4 THR COURr: yes, the entire matter is opened up.


L5 1!LR ROGERS: Uow, you h,t\Te spoken about his referring to the


16 thousand-dollar bill, or a thousand-dollar bill, and your


17 saYing you were not sure. You said it plainly, didntt you,


18 yOlH,ere not sure? A I di d.


19 And he apIB ared to urrl erstand you on each occasion?


20 A yes sir.


21 Q Do you knovf why 11 e kept referring to th e sUbjec t


.22 ·again? A No, I have no idea.


23 lfR FORD: That is objected to -- just a moment


24 Answer the question. Go ahead. A I did. I had no idea.


I said I was not sure.A


25 },fR ROGERS: You just kept right on saying you ':.ere not sure?


26
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Q You di dn' t wer say, ...!len he kept asking you, that


you were sure, did you? A No sir.


Q Now, did he ask you; as many times about whether~here


were fifties in it, as he did about the thousand? A I


wonldnd~ be certain. He asked me ~7what sized bills there


were, and I told him there were fifties and hundreds, I


believed, and five-hundreds, and perhaps one thousand'"


Iv~s not sure about the thousand. Those were the words I


used.


Q Do you know who makes up these packages? A Well, dif


ferent people in the bank, receiving tellers, for intance •


Q And where did you get - this pack~e? A From the


vault-keeper, Qut of the vault.


Q Did you give a receipt for it? A 110 sir.


Q Was the package munbered in any vray? A No sir.


Q Does the vault-keeper keep a memorandl1,1jl? A He keeps


a memorandum of currency, yes, as a Ymol e.


Q So that he can keep his GCcounts straight, but not


individual packeees? A ITo, not the individual pack-


C\'?; es, no.


Q So vrhen yOl1Y,ent back to him and asked him for $10,000,


did yon give him anything so as to keep his vault account


s t raig ht? A lTothine at all.


Q A1d when you went out 'uith the pGCkage, did you go out-


side your ~indow and come out to where Mr Tveitmoe \~s,


or did you call Mr Tveitmoe up to the desk? A No,
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aronnd myself to "here:Mr Tvei tmoe w as sitting. I


Q You went around to ''.here ur Tvettmoe W'"dS sitting?


A yes sir.


Q Did you count it out to him? A No sir.


Q Did it have a wrappen' on it? A yes sir.


Q .And what did Tveitmoe do? A I handed it to him.


I don't know what he did. after I gave it to him.


Q Did you talk with him ut all? A No sir, not at


all.


Q Now, this check that Hr Tveitmoe gave, that Vias at your


windo'll, and you put it among yon r checks for the day?


A yes sir.
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1 Q When was Mr. Tvei tmoe 's account made up after that?


2 A Well, the statements are made up every month.


3 Q Well, did that cteck remain there during that month?


4 I A 1 should suppose so.


5 Q Wont your account show? A That won t show when the


6 statement was rendered. That is an account in general from


7 the time it is opened until it is closed.


8 Q You have no recollection of his coming back after that


9 check, very short ly and getting his aCCQun t made up?


10 A No, 1 haven't.


11 Q To come'to it again, there wasn't the slightest conceal-


12 ment abc·ut this whole transaction? A Not a bit.


13 Q Not a bit? A l~ot abit.


14 Q You don't know how many fifties there were in the pack-


15


16


17


18


age? A No.


Q ar how many hundr~ds ? A No.


Q Or how maLy five hundreds? A No •


Q You didn't rr.ake up the package? A 1 don,t think so ,


19 but 1 may have made it up at Borne pre'lious tin,e.


20 Q You 'IV 0 ul dn ,t r eco gn i z e it? A 1 mi gh t if 1 s aw the


21 wrapper.


22 Q You don't kn01!l whether there was any fifties or hundreds


23 in it? A 1 bel ieve there were, to the bes t of my recol


24 Ie etion •


25 Q Tbat is to say, did you run over the bills to see.


261 A 1 counted them.


I
I







1 Q YOufoynted the n:? A
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1 certainly would before 1 would
n


2 hand it over.


3 Q Youdidntt trust tre wrapper exactly? A No. To the


4 best of my recollection 1 must have counted it •


5 Q To the best of your recollection yeu must have courted


6 it 7 A 1 must have.


7 Q. And it does impress yeu that y.ou do recall fifties,


8 hurrlreds, five hundreds? A 1 believe 1 would swear there


9 were fifties. 1 believe there were fifties. 1 knoW' there


10 was five hundreds, I remerr,ber that.


11 Q to Y:Plrecall making any note of the tr~nsaction at all?


A Well, 1 made my entries in my book.


Q. Tha. t is yoU' teller t s book 7 A My teller t s book, yea ..


Q 'Sell, you have--l/ir. Tveitnoe has been at your window


15 ma.ny times before? A Yes.


16 Q, Got bills before? A Yes ..


17 Q Cashed checks before? A Yes.


18 Q And since, 1 guess? A And since.


19 Q. Well, from :Uarch until Nloven:ber--March 1911 until


20 November 1911 that account showed considerable activity?


21 A Those are the transactions right here.


22 Q $25,000 passed thrcugh the account? A Yes.


23 Q Whether those checks were paid over the counter or pail


24 through the clearing house you don't remember? A No, 1


Sometimes :.!r. Tveitmoe cashed checks at the window and


25 couldn't say.


26
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sometimes the checks came through the clearing house?


A 1 presun1e so •


Q Now, from Novem1:::e r un til January the accourt shoWS


Bome activity, about $6738 from November to January?


A Whc:..tever that shows.


MR , ROGERS. That is all.


~ffi. FREDERICKS Th at is all.


A JUROR. May 1 ask a question? 1 would like to ask him


how many five hundr ed dollars we re in the. package?


A 1 coul dn 1 t say how many.


THE JUROR . That is all.


MR • FORD. Did you ever meet me any time or place OJther


than in the hall? A No, sir.


Q, Did 1 ever dr ill you on what you wer e to say? A Not


a bit.


Q Did 1 say to you at any time what you wer e to say?


A Notabit.


Q Did 1 do anything otter than ask youquestions concern


ing this transaction? A Not at all.


n


dollar bill? A Two or three times 1 bel ieve •
what


Q. The firs t question 1 dsked you was denomination the
1\


cills vier e? A Yes.


20 Q. How many times did you say 1 asked you about the thousand.


21


22


23


24 Q How thick the package'was? A Yes.


Q And what the denominations were';' A Yes.


Ar:d wr.en yous3.n you vvere not sure there 'Nas any







1 dollar bills 1 repeated you were not sure? A Yes.
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2 Q 1 told you that it Vfas too bad :~:r, Tveitmoe didn't


3 take the stand then you wouldn't have been called at all?


4 I MR. ROGERS. Mr. Tvei tmoe was called to the stand and


5 counsel didn't dare ask tim a question.


6 MR • FORD, You put up the bluff about e thica •


7 MR. APPEL' iYe take an excer-tioIii to the remarks that Mr.


8


9


10


Rogers put up here any bluff of any kind and we assign


that statement as error and we ask your Honor to instruct


the jury to pay absolutely no attention and place no


credence upon the statement of counsel.


~~. FREDERICKS· That he put up a bluff?
111
12


13 MR. APPEL Now, we again--


14 ~m. FREDERICKS, That is the point you make to be admonishe


MR. APPEL' Now, you heard the English language.


lv'R • FREDERICKS


15
1


16


117


18


19


about.


guage.


MR .. APPEL


1 didn't know that was the English lan-


1 don't talk Cherokee. If you don't know you


20 ougn t to go to school.


21 TIrE COURT.;,lf. Appel, 1 will instruct the juryas you have


22 requested. Gentlenen of the jury, you will bear in


23 mind the admonition the co.urt has heretofore given you,


24 and bear it in mind again at this time, tte statement of


25 facts or purported facts made by the counsel referred to by


261 ;.~r. Appel, is to be disregarded and given no attention


I,







1fr Rog er' s statement.


1


2


MR FORD:
/


I 1d 1 · k t h dm' t . l. dwon ~ e 0 ave an a on~ ~0n,~n r egar
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to I


3 THE COURT: I conf ess, I didn't hear it.


4 HR APPEL: He said they put a witness on the stand and


5 didn't dare to ask him a question.


in this case? A Yes sir.


'\:""i11 likewise disregard them.


DIRECT EXMlINATION


What is your busin ass? A I am a lawyer.


Have you any 'other occupation? A No sir.


VP:1ere do you live? A Chicago, Illinois.


About how old are you? A About 48 or '9.


How long have you lived in Chicago, about? A About


Mr Harrineton, do you knovl lJr Darrov7, thedefendant


Q And about 'Nhen were you enp1oyed? A On th e 27th 0 f


April) 1911.


Q How long have you known him? A About 15 or 1·5 years.


Q, stat e -,:vh ether or not you were employed by him in th e


26 years.


J OI-U;r R. HARRINGT01T, a Yli tn es s calle d on


case of the people vs. Mcl~amara? A I was.


Q


Q


THE eOURI': Any statement of facts made by 1!r Rogers you


Q.


Q


Q


behalf of the prosecutioll,being first duly sworn, tes


tified as follows:


l:IR FREDERICKS: Wha t is your name? A John R. Harrington.
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1 Q


2 A


And where were yon when y.?U were employed by him?


In' Chic sO' o.-'
I


7 MR APPEL: Wait a moment. We obj ec t upon th e ground it is


8 inc ompetent, irrelevant and immat erial for anY purpos e


9 whatsoever; no foundation laid; doesn't tend to prove any


10 issue or fact in this case.


3


4


5


6


Q At the time you were employed, state \Vhat was said be-


t we en you and Mr Darrow in r e.g ard to your emp1oyment ,


that is, th e terms of' it; what you were to do, and so


forth.


I"


I
I
I
i
I


11 THE COURT: Obj ection overruled. '---~--'---""


:im:;a:n:::o:::e~O interview witnesses; to look u~j
FREDERICKS: The case of Peopl e versus McNamara.


of Ci~il Proc edure of th e' state of California.


A yes.


work in that enployment, and if so, when?


It is immaterial for a~


Q.And, Jvrr Harrineton,state Whether or not you "vent to


purpose, not admissible; thatth e relations of attorney and


client have not been established, that the witness is


incom~ tent to testify in referenc e to matters concerning


and within the employment under section 1881 of the code


1m FORD: If th e court please, the testimony is not that


he was employed as l·fr Darrow's attorney, 0 r that he was


employed by Mr DarroVl as attorney mn the case of people


1m APPEL': Wait a moment.
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said his business was that of an attorney. He has stated


vas acting as G'. mere clerk, as a boy to carry messages


tray it please the court, this witness


has not stated that he was employed as tm attorney. He


Namara case, en' investigator.


MR APPEL: Even thEn, your Honor, if he acts as assistant


of the attorney for the 'Til"cl:Tamaras, he is no more under


duty here to disclose whatever he knew in reference to the


matter than he had acted for attorney. The fact of the


];'[R FREDERICKS: Oh, no, he didn't.


HR APffiL: And as a lav,ryer, and even if he Y.ere not, if


matter, hevas employed in that case, he says, as one of


the a ttorneys of th e lIcNamaras.


he was employed by 1[1" Darrov{ to look up 6lidenc e in th e lrc-


to have waived the privil Eg e whic h the law requires shall


be extended to the client.


1JR FREDERICKS:


vdrsus j. B. ~cNamara, and he is not testifying to any


confidential connnunications made to him, but he is t es


tifyinB to transactions. and connnunications bet\veen himself


and the defendant. He was not the defendant's attorney.


There is no testimony of trot kind.


1m APPEL: And th e obligations and the oath on the p art of


an attorney to keep sacred the secrets of his client,


not only extend to those which &'e connected with him,


end CO-col111l3el, but even extends to the clerks of the at


torney and so on' but there is no one here at this time
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from the office anywhere in assistance of the attorney


for the HcNamaras, he will not be permitted to testifY


unl ess that privilege is waived by the client. Now, th e


code is very plain upon that.


THE COURr: I have it.


IfR FORD: Is your Honor looking at l322?


THE COURT: No, I am looking at 1881, subdivision 2.


(Reading.) That is the section upon Vlhichyou based your


obj ection?
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1 MR. APPEL Then your Honor wi 11 see that whatever com-


2 munica tion is made by me as an attorney of any individual


3 to Wi clerk, my employe, is a communication of the client.


4 It is a matter which is in trust; he does business through


5 me: That doesn't mean that it must be communicated directly


6 but indir ec tly, in any way, anything that hap~Jened,


7 THE COL1R T' 1 think, :t.r. Appe 1, your po in t would be invulner-


8 able if the McNamaras were on trial here.


9 MR, FORD' That ia the point.


10 MR. APPEL. The point ia, your Honor, if Mr. Darrowwere


11 on the stand, he could not be examined concerning communica


12 i tiona made, or any information he learned in the course of
!


13 the employment while acting as attorney for the McNamaras.


14 Now, the clerk of Mr. Darrow could not be examined, the o.88is


15 I tar.t of ',:r, Darrow could not be examined, anyone connected


161 in the en1ployn'ent or assisting Mr, Darrow in the discharge
I


17 of his duty as attorney cannot be examined, The decisions


18


19


20


21


22


ar~ that se crecy goes as to any information, acts or


declarations or an ything of that kind"


MR • FREDERICKS' Row about :\!r. Franklin, Keene F1t'zpa tr ick


all those other wi tnesses who were employed by Mr. Darrow?


MR ,APPEL_ We made the objection at that time and that


23 c'~jection was overruled, although we didn't argue it. We


24 do mak e i t now.


25 MR. FO?D. 1 think the point is just exactly--


26 I Im. APPEL. Vi ill you be kind enough to read back 1'1 is t es ti


I
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1 mony. 1 had in mind the testimony he was en,played as


2 an attorney.


3 THE COURT. Read the testimony.


4 I (Testimony in regard to employnent of the witness was


5 read by the reporter.)


6 MR. ROGERS. He s aid he was an at tor ney -a t-law •


7 MR. FREDERICKS. A man .who happens to bean attorney at


8 law is not barred from taking other occupations.


9 THE COlJR T. He stated in his testimony, Captain Freder ieks,


10 that he had no other occupation.


11 MR • F?EDf.RICKS· That he had per haps no other g~:;neral


12 occupation but in his answer her e he says he was employed


13 in another capacity, entirely different capacity.


14 MR. FORD· S imply for the sake of the ar gurr.en t, if he was


15 an attorney, the communicatioIB between him and :.~r. Darrow


16 are not the communications between attorney and client,


17 or wil} protect even as to those matters , the comnlunication


18 betJ'ieen attorney and client in so far as they are legal


19 COMllunications. A man cannot conspire wi th another merely


20 because he is an attorney and then protect those reL'ltions


21 upon that ground. They -are relations between attorney and


22 Client, and that the conversations were or communications


23 from attorney to client. A client COD.es into the office of


24 :'tn at.torney and tells him of some past misconduct on the


25 part of him, the Client, that is the communication w}-icr..


261 Will protect, but Jifthe client comes into an attorney and


I







relation that exists or a corr,nmnication from G.ne man to


this was--if the McNamar 3.. caBe was on tr ial. Th is is a


munication made to :-im as an attorney but is merely a


1t is not a COllJ-


Nov", in this case whatever night have been


con,niunication protected by the law.


ano ther •


not be a communication from attorney--from client to


attorney. i.1r. Iarrow employed him 'but that doesn't make him


Mr. Darrow's attorney. Fe was employed in the case of


Peopl e agairs t J. P,. Mc Namar a.


THE COURT. 1 think that was a clear statement and there


is no question but what your point is fully understood.


There is a nice distinction here, there is n~ doubt but


what Mr. Appel's point would be an invulnerable one if


26/~v


8 eeks to en ter into a 'scheme with the attorney by which


he and his attorney shall do so~ething that the law does


not recognize as legal, that is no longer a confidential


Ii ttle different and 1 would like to inquire of 1.1r. Appel


if he has any authorities directly in point?


MR. APrEL. If your Honor .permits us to bring authorities


s aid to Mr. Harr irg ton by his client J. B. McNamara would


be protected; whatever rflight have been said to him by l.!r.


Tfl.arrm'l would not be protected, particularly if [.fr. Darrow


asked hi& to do something which was not legal. It would
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24 we c an do so.


25 MR • POGERS. We can bring up the matter any time your


261 Ronor wight fix.


I







will take a recess and just see what that is.


There is one California case that1


2


3


THE COURT:


mind, but cannot recall it at this moment.
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I have in I


I think we


4 1[R APPEL: I will take this ground, so your Honor will


5 understand it: th,at if I, as attorney for anyone, have


6 any knowledge, le..arned any knowledge of any fact, or if


7 my clerk in the office learns any fact in the course


8 of my clerk's business with me \vhen I am treating any


9 business of a client of mine, if she is called, or if I


10 am called in a proceeding wherein my client is not a party


11 at all, that is your Honor's point -- C'nd I am asked con


12 c erning any fact that I have learned while in the course


13 of employment and communicated to me from any source in


14 the course of my Employment, I sew I cannot be examined,


15 notwithstanding that my clien is not a party to the suit.


16 IJR ROGERS: With your Honor's per.mission, if your Honor


pleases, may I ask one question on the voir dire which


will conduce to your Honor's understanding?


wi th tIl e HcNa'!1laras in jail? A yes sir.


Q About their case? A yes sir.


Q. Did they talk \vi th YOli from time to time about the


All riaht..>


1,fr Harrington, did you, on occasion, talk


.And you wi th t hem? A .And I with them.


And that was since th ey c a'!1le here to Lds Angel es?


facts of their case? A yes sir.


TEE COURT:


lfR ROGERS:
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MRFREDERICKS: I think that was a smile.


MR. ROGERS: It might have been a smile, but it was too


audible.


THE COURr: The court is treating your argument very


seriously.


MR. PDGERS: If your Honor thou~ht I referred to your Honor,


I didn't refer to the sneer from th e court, but from here.


If your Hohor ':411 allow me a suggestion, it might be


a matter we should argue -- we dicLl'l't expect the 'witness


to be calle'd at this time. ~fe haven't the authorities


A yes sir.


Q .And up until the time of the -- pretty nearly th e time


of the conclusion of the case? A yes sir.


1.'1:R ROGERS: Now, if your Honor pI ease, this matter,


involves no t only the general rul:Bng upon thi s case but


also does it involve a question in which all 1av~ers are


interested, and I don,t care, if your Honor please, to be


sneered at in tlli\t connection, and, if your Honor please -


THE COURT: What are you referring to?


lvrR· ROGERS: I am referring to th e sneer that I got from


Mr Ford at that time when I said, that all 1av~ers were


interested in it.


THE COURT: I supposed y01.1'.vere addressing the court, Mr


Rogers. I wasn't PWing aI\)rcttention to Mr Ford.


l.fR ROGERS: I was sneered at from th at side. I don' t like


it.
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this time.


THE COURT: There is one Cal ifornia case I want to eccrnine


You say you'.".ant to ask some further


yeS sir.


questions 1', c


THE COURT:


THE COURr: Very well.


I think vIe 'will take a recess for a fe'll minutes and be pre-


HR ROGERS: ]~r Harrington, '!men called before the grand


jury, did you not refuse fo answer upon the e rou..TJ.d you


were an attorney at law and that your information was pri-


(Jury a1:monished. Recess for 10 minutes.)


(After recess. Jury retun1ed into court room.)


HR :EREDERICKS: That is objected to as incompatent, irre-


.TORN R. F...ARRINGT01'1', on th est and.


THE COURT: Read the question, Ur Reporter.


THE REPORrER: 21,fr smith has the last question and I Vlill


HR ROGERS:


get it, your Hohor.


pared to discuss the matter on convening court.


can't state it at this time. I c an in a very few minutes-


for my ovm information before I role on this matter. I


here. If there is any other witness they cane all and


take up the time, we will get the authorities and be pre-


pared to argue it at some ot her time.


MR FREDERICKS: Th ere is no oth er wi tness we c an put on at
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levant and innnaterial; the question then being before


the grand jury, being a different matter.


THE COU1TI: I think you will have to fix the question


on the matter that is pendi~ beefore the grand jury; that


is all-important here.


J,fR FREDERICKS: And even if he did refuse, that v..ouldn't


settle this qu astion.


MR ROGERS: It ,,',ould indicate the s tate of mind of th e wi t


neBs, and what he beli wed hims elf to be.


does not fix the matter that was under investicsation.


MR ROGERS: When the Dar"row matter, VIS will say -- I cannot


get any closer to it than that -- was under investigation,


did you notrefuse to testify upon the ground you were an


attorney at lmv, and your, infonnation was privileged


as being an attorney at la-v and counsellor?


UR FORIl:: We obj ect to that on the ground it is assuming


a thing not a fact, that this witness ever appeared before


the grand jury when this matter was under inv estigation;


he never did appear.
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THE COURT- Let him say 80_


MR. FORD. If they will refer to the record they will see


he did not appear.


TEE COURT· Let the witness say so, if he knows whether


he did' or not.


MR. FORD. Let him ask him that question.


We object on the groun~ there is no foundation


laid.


THE COURT. If you insist on the objection, objectiQ11l is


sustained .


MR- ROGERS. Exception.


Q. When you were called '!:::efore the Federal Grand Jury with


reference to the dynamiting cases, so-called, in which the


McNamaras, among others, were interested, did you not


there refuse to testify upon the ground that youwere


an attorney at law and that your information was privileged?


MR. FORD _ We obj ec t to that on the ground no foundation


has been laid as to the time, place andp3 rsons p:eesent and


in what Federal Grand Jury.


MR • FREDERICKS. There is a further/Objection to the ques


tion, it. is. no t the BarTle, the attorneys for t:r..e McNamaras


being entirely a different thing fran', an attorney for :,:r.


Darrow.


THE COURT. Yes. That ques.tion, 1 think there can be no


25 question --if the McNamaras were on trial here, that this


261 witness could not tes tify --1 am assuming tbat for the


I
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1 purpos e of th is diacussion at this time.


2 MR. ROGERS' Your Honor is entitled to the record, if


3 your Honor pleases, 1 think, that !'vlr. Darrow being attorney


4 I for the McNamaras and the YcNama:ca ITiatter being under


5 investigation before the grand jury, we would be entitled


6 to the general answer as to whether he did not refuse to


7 a.nswer any questions concerning the McNamara matter upon


8 the ground he was an attorney at law and that his informa-


9 tion VI as pr i v i1 eged. 1 think we are entitled to the


10 inforn:a tion. 1 t might not be suff ic ient for your Honor


11 to rule, but, nevertheless, the information should be in


12 the record.


13 THE COURTS 1 ca~not see its pertinency to this issue at


ahmv when he ap pe ared.


.MR. FORD. No foundation has been laid, at any rate, to


a11, :.1r, Rogers, Well, perhaps it is very remotely.


17 THE COLJR'i" Yes, you will have to ask if he was there and


Q Did yeu refuse to testify at that tin,e upon tre ground


state what was under investigation there at the time.


this year in the Federal Building here in Los Angeles


while the dynamiting cases relative to the McNamaras,


others, were under investieation7


I


I
j


among!


I


I
I


We take an exception.


Did you appear befor e the Feder al Gr and Jury dur ing


1 appeared before the Federal Grand Jury, but L cannotA


Q


MR • ROGERS.


when.18
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answer tbe question.


his relation between him and the McNamaras is entirely


the s tatus of th is witness in the n~ a tter and to rr;ak e that


'\';het1:er such evidence is con.pe ten t. The only thing that is


-26~


attorney atthat you were an attorney for the McNamaras, an


law and that your inforr.ation and knowledge was privileged?


:MR. FORD' We object to that on the ground it is irrelevant,


argun;ent, it i6 not necessary, but 1 an; assuming it.


distinct and apart from his relatbn to this defendant.


TEE COURT. Yes, 1 have your poin t on that matter, i'ir. Ford,


incon.petent and imn:aterial, his relation of attorr.ey to the


McNamaras not haVing any relevancy w'\.-atever to the question


now before this court as to whether the relation of attorney


and client exists between him and the defendant and as to


but this is mere ly an examination on voir dire to determine


MR. FORD' It i6 not necessary, but you are assuming it,


but even assuming he was attorney for the McNan:aras,


clear for the purpose of ruling on the main question.


1 think the doubt should be resolved and the witness should


before your Honor--l think your Honor assumes at this time


for the purpose of this ar gumen t that this witness was


attorney for the McNan:aras.


THE COURT' 1 am assun.ing that for the pUrpose of the


1m .. FORD. If it is only for that purpose, Ie t the witness
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1 A Wh'it is the ques tion, pleas e read it.


2 (Question read ,by the reporter.)


3 A I did not refuse.


4 I BY MR. ROGERS. Q Did you not state trat you were an


5 attorney for the McNamaras and tha t your inforna tion and


6 knowledge was privileged'?


7 MR • FREDERICKS' At that time and place, 1 suppose?


8 MR • ROGEBS. At that time and place, before the Federal


9 Gr and Jury.


10 A 1 did not.


11 Q You did not. Were you attorney for the McNamaras at


12 any time?


13 MR. FRF~DERICKS. We object to that as a conclusion of the


14 wi tness, not relevant .. to this issue. 'Whether he was an


15 attorney for the McNamaras, the issue before the court is,


16 is Clarence Darrow.
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A I was at one time.


A Until
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it, and I VJoul d like r·assumes


A I did~


Up until the time their case terminated --


time as snch atto rney --


the MCUamara case terminated.


to have the record show it.


Q You have been ;;;dmi tted as <:'.n attorney <;.t law? A Yes


Q .And at what time did you fix that? A .About the 5th


of Dec ember t 1911.


Q, COllJX1encing '{Then? A On the 27th of April, 1911.


Q End by "attorney for the UCNamaras" t you mean attorney


at law? A Yes sir.


sir.


Q


Q In the cou.rts of this state? A No, never.


Q In th e cou.rts A Illinois.


Q, In th e cOlJ,rts of Illinois? A yes.


Q .And you did confer wi th the HcUamaras from time to


Q -- dnrin,.g the pendency of that case


UR FORD: we object to that on the ground it already


ap]6'al'S from the testimony' of th e 'iIi tn €Ss, he VIas not an


~torney at law in California at that time, not endowed


with any of the privil~es of an attorney.


UR ROGERS: . That .....Iould no t malee any differenc e.


THE COUR[': All right. Answer the question.


case terminated.


MR ROGERS: The court says he


liB ROG}.~RS: And at what time? A Up to the time their'
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THE COURT: I think the statutes also include the seer:'
t ary and the cl erk of th e attorney.


3 MR FORD: This man w'as neitner, neither secretary nor the


4 clerk.


5 THE COURI': Obj ection overruled.


6 1,fR FREDERICKS: 'we are not in ter1'ogating him in 1'e


7 gard to what he had had with thelfcNamaras.


8 THE CaURI': Obj ection overruled.


9 lJR ROGERS: Was there en answer to the le.st question?


10 THE COURT: I didn't hear any ansvrer.


11 llR l"1OGERS: Did you answer, sir? A What is the ques-


12 tion?


13 lJ!R 'ROGERS: Read it, please.


14 (Last two questions and answer read.)


y; e desi re tog 0 into th e relation 'with the lfoJJi~ras.ilIBR1\RY


The privile.g e has


On the lJ!cNamara case, yes.


this time as to his relations as attorney for the McNama-


ras, and I think, from your Honor's point of view, and


from ours, it can be, for the purpose of this argument,


conceded that he yras attorney for the McNamaras, although


we shall contcmd he could not even be such an attorney, i


particul ax is sue before the court.


A


L een grant ed to couns el to c ross-eJ'cwine this witness at


1m FORD: We obj ect to that as not 1:£ling :r:e rtinent to the


UR ROGERS: Did. you confeT with th e attorneys for the Uc


Namaras, l!rScott, .Judge }J[c}Tutt, Mr De.vis, Mr Harriman and


1Jr Dar row, from tim e to time?
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THE COURr:


lation of


HR FORRD:


• ,....... "'..... L'268l' I


Thi s question b rings it right down to the re- i


this wi tn ess vii th t he defendant here. I
But not as to whether the relation of attorney


4 and client existed.


5 THE COURT: I expect that is ,,hat we are getting at here.


6 ]JR FOH]): Very well. your Honor. if t.hat is the purpose.


7 A I conferred. with them frequently.


8 lfR ROGERS: Th e answer, please? (Answer read.)


9 Q Your offic as vlere in the Higgins BUilding? A yes


12 Attorney at 18"1,Higgins Building?"


10 sir.


11 Q Did you have cards printed, ".John R. Har'dngton,


A yes sir.


13 Q And those cards, did you cause them to be circult\ted ,
,


14 .JOhn R. Harringt.on, Attorney ~.t law, Higgins BUilding?.
15 A They vere used; I used them.


16 Q You used them? A yes sir.


17 1,fR ROGERS: That is all.


18 THE. COURT: Anything furth er?


19 MR ROGERS: I do not desire to ask any furt her qu estions.


20 We desire to argue the matter and pesent it to your Honor.


21 lim AP:mL: 1v.6s going to say this, your Honor: We have
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26


the facts before your Honor upon vfmch we think VIe can


base our obj ection that 'we male heretofore t a any state


ments between him and the other attorneys, or any other


facts that he may have learn eel in the course of his


ployment, v,hich \"[ould be absolutely priVileged, md







side, cmd we think, if your Honor please, that you.r Honor.


tomorrow very b-defly by selecting thecases thatye


think we have that &'e pr ecisely in point.


. I


I
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I


I
I
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i
Wd can present the matter


It is a matter of import-


shoul d edj ourn un til tomorrow.


it is a matter that you should determine bef'ore going


into it, ~nd we ct'nnot present the matter fully here


I


ance to us" ,md a matter of' importance to the other


unless ~e are given some time.
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1 THE COURT .. Will you be ready


2686 I


to take it up at 9 o'clock?


2 MR. ArrEL Yes, your Honor.


3 The Bourt. It merely means the loss of 20 minutes, as


4 I far ~s the time is concerned.


5 MR .. FREDER leKS. Unless there is too much time taken up


6 with the argument.


7 MR .. ROGERS. The jury need not appear until 10 o'clock,


8 an d weean t ak e i t up a t 9 ..


"


9 .THE COUR T . Yes, 1 think that is fair.


10 MR. ROGERS. 'Personally, 1 des ir e to say to your Honor,


11 1 did not r eali ze when 1 spoke about the sneer ing nJanner


12 that you might perhhance take it as if 1 bad spoken to you.


13 THE COURT. 1 did so take i t, ~;lr· Rogers, and was greatly


14 surprised at it ..


15 MR. ROGERS. Therefore, 1 desire to explain to your Honor


16 that 1 did not mean it in that way at al.il. 1 meant it as


17 coming from counsel here, who made some sort of a noise


18 which 1 took to be that, and under the cir cume tances 1


19 th ink an apology is due to your Honor. 1 was s urpr i Bed


20 your Honor took it that way but 1 didn't cer tainly mean it


I-


26 that on the faces of fLy dis tinguis hed opponenta.


21 that way.


22 MR. FORD. 1 wish to s tate to the court that my remarks


23 and my SIdle were addressed to the district attorney


24 and not to counsel, and if there wa\ any sneer on my face


25 1 am sure it was not any greater or any !lore frequent than







1 MR • APrEL.


26~
As long as he sneers at ;.!r. Fredericks, 1 don 1 t


2 object.


3 THE COURT. All right, gentlerren 0 Gentlemen of the jury,'


4 I for the reasons you have hear d s ta ted, . the cour t deems


5 it best to adjourn at this time. The court will re-


6 convene at 9 o'clock in the morning for the purpose of


7 hearing the argument on this question of law, but the jury


8 will not be required to return un til 10, Mr. Sheriff.


9 MR. JUROR WILLIAM3. Your Honor1


10 THE COURT. Yes, Mr. Williams.


11 JUROR WILLIAMS •. May we come back if we would like to?


12 MR. FORD. We have no obj ections •


13 THE COURT" The order is made for your convenience, gentle-


14 men, and for no other purpose.


15 A1!OTFER JUROR. We can start at 6 if you want us to.


16 THE COURT. Under those circumstances we will adjourn gen-


17 I erally until 9 otclock in the morning. 1 understood the


18 jury did not desire to be present and 1 made that rule for


19 your convenience.


20 (Jury admonisr:ed. ) We will now adjourn un til 9 0 t clock


21 toniorrow morning 0
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FRIDAY, JUNE 21, 1912; 9 o'clock A.M.


Defendant in court with counsel.


THE COURT. Gentlemen, the jurors have withdrawn their


request to be present. and unless the counsel desire their


presence the cour t will accede to that request. .,
"


MR. ROGERS. ~. Appel was gOing to present this matter but


he is not here yet.


THE COUR T. We will wait a li.ttle while. 1 shall assume,


gentlemen, that your silence is an acquiescence that the


jurore may remain in their room. It will be SO ordered,


12' then.


on the stand for further direct examination:


R. H A R R 1 N G TON,J 0 H N


THE COUR T. You may ca} 1 the roll of jurors.


(Jurors called; all present.)


MR. ROGERS. If your Honor please, the rule appears to be-


THE COURT. Just one moment--if this argument is going to


extend over the hour 1 would like to k~ow whether or not


you care to have it taken down.


MR. ROGERS. No, sir.


THE COu~T. Unless either side request it 1 shall direct


the reporter to just eliminate the argument.


!dR. ROGERS. No, sir.


(Argument. )
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1 MR. FORD. If the court please, the other day at the request


2 of the defense the rule for the exclusion of witnesses was


3 invoked as to our Witnesses 0 1 now see in the court room a


4 I number of witnesses, Mr. Johannsen who has been under cross


5 examination and whom, under stipulation, we have the right


6 to further cross-examine if we desire, and Mr. Tveitmoe, and


7 one or two others, who, if ar e not witnesses are I ikely to


8 become witneBses--~. LeCompte Davis and others, 1 don't


9 know--the defense know who they are going to call as


10 witness es •


11 THE COURT' The court will again make the announcement an


12 order has been made exclUding all persons or witnesses


13 who know they are to be wi tnesses ..


14 MR. ROGERS. The rule has been observed ratberby its non-


15 I observance. Mr. Hunt was here, tbe gentlerran, the teller


16 I was here, and both of them sat together and we made no


17 objection.


18 Jt.R. FORD. They only came in in order to be called. We 'have


19 kept our wi tneBses out of the court room. They came down


20 from San Francisco and came straight to the court room. We


21 didn tt know they were in here.


22 MR. ROGERS. Mr. Ong was in here and many other wi tnesBes .


23 We have not observed the rule at all. We have not sUbpoenee


24 any of these witnesses.


25 MR. FORD. We are asking for the rule and counsel kn'ow their


261 witnesses.


I
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1 THE COURT. The rule has again been declared) Mr. For d, that


2 is all the court can do at this time.


3 MR· APPEL. If there is any man here who can read our minds


4 I as to whether we will call them or not, and they read it


5 correctly, they can step out, 1 suppose.


6 MR. FORD. I think you are in honor bound to notify any


7 persons whom you will call.


8 THE COURT. 14;. Ford, we will reach it when the tilLe comes.


9 MR. DARROW. There are a few people--two or three that we


10 wish to consult ,with all the while, just as they have had


11 them in the cour t room all the while.


12 MR. FBEDERICKS. If the counsel Wishes to mak e an exceptioa


13 THE COURT· If you will indicate who they are and it is pro


14 per, the court can exerrpt them from the fule.


I
:1
I


J


MR. DARROW. Here is Mr. COllier, Mr. Davis, \tr.


1 have been consul ting all the time wi th •


Belcher, whom


17 MR. FORD· If they are assisting you--


18 THE COURT. Under the circurrBtanceS~hey are exempt from the


19 rule.


20 MR. ROGERS. We may ha\Te to com ul t Mr. Tvei tmoe dur ing


21 this exan~ination, and cer tainly Mr.- Davis.


22 MR. FREDF.RICKS· I think Davis is not entitled to


23 r amain her e.


24 MR'. ROGERS. Mr. IJi.vis informs me he cannot be here this


25 afternoon but he can be here this morning•.1 like to con-


26' suIt him occasionally •


I
I







1 IUffi- FORD.
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We can take a recess whenever counsel wants


2 to consult him. We ask for the rule.to be enforced.
not


3 UR. DARROW. It has"been enforoed against them. They have


4 people here all the time.


5 MR. FORD. Not unless it was these two Witnesses who came


6 in yesterday.


7 MR. DARROW. Mr. Ong sat in the court room, you remember,


8 before he was put onthe stand •


9 THE COURT. You have indicated two men, who else do you walt? I.
10 MR. DARROW. Mr. Tvei tmoe we have to consult in reference to


11 this matter.


12 THE COURT· You require the presence of Mr. Tveitmoe inthe


13 court room in order to consult with him in regard to the


Tha t is all 1 think of now.


matter?
I


MR. FORD. We certainly object to the presence of Mr. Tveitmor'


if he is going to be called as a witness it will be a case


in which we des ir e the rule just as strenuous as they did


16


17


18


15 I MR. DARROW.


14


19 in regard to Mr. Behm, al though we do not ask them not to


20 consult with him.


21


22


23


24


25
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MR DARROW: ',Ve made no rule on ·ur Behm.


1fr Behm , €Xc ept he fini sh hi s t est imony


2692l
We asked nothing m I


wi thout being


3 prompted, b#t we never ~sked him to stay out of the room.


4 lfR FREDERICKS: I think counsel is entitled to those em-


5 ploye's and assistants --


at this tlire who he desires.


THE COURT: Vfuom he declares or requires here personally


in the court room.


6


7


8


9 lJrR FREDERICKS:


I said he should make a decl~.ration


Mr Tveitmoe is simply a witness.


I


I
I


10 1ER DARROW: ur Tvei tmoe is mo re than t bat in t his matter,


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


and we wish to consult him in this matter.


}{R FREDERICKS: How much more?


THE COURT: :Well, whoels-c.


JERAPPEL: Your Honor, let me suggest this: that e.ny per


son whom th e other side have labeled as co-conspirators


in this matter, is a party to this proceeding, end they


have a right to be here and hear.


THE COURT: I am only asking for your statement who these


people are that you require?


UR APPEL: They Jibbeled Johannsen, Tvei tmoe, and they have


labeled Mr Davis by Mr Behm on the stand here, end asked


him \mether or not Mr Davis was present there and aided and


abetted the defendant in t'elling him what to testify to.


TEE COURT: Viho els e do you want to reI:1.ain in th e c ourt


room?


UR BOGERS. Ur: Davia, Mr Tvemtmoe, 1fr Collier ,
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2


sen and Mr Belcher.


1m FREDERICKS: We obj ~t to Ur Tvei tmoe and l{r Davis.


2693\


I


3 1m F01ID: The other men are who?


4 UR DARROW: We c ertainly ne(~d those two.


5 l,[R HOGERS: They have been nominated as co-conspirators)


6 the word has been used concerning them; nothing but fair


7 they should hear what is to be silid ~ainst them.


8 UR DARROW: At the sametime we have to consult with them.


16 HR FREDERICKS: II well) we Vlill submit it.


17 1iffiDARROW: that the court says we need the attend-


I
I
I


!
" I


I


THE COURr: Give me those nam~s so I c~n Vlri te it dovm.


URDARROW: Mr Collier) ur Belcher) Hr Davis) Ur Tveit-


lJR FOBD: With regard to ur Tveitmoe and Hr Hohannsen,


they declared themselves the other day, they couldn't find


out vmat they knm~ out of court) and put them on the


MR ROGERS: On certain matters.


stand.


.mce --


moe and l{r .Tohannsen.
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THE COUHT: 1[1' Collier, Mr Belcher, Mr Davis, };fr JOhannSen~ I
and 1,,!r Tveitmoe, those men that you desire to have in the


r
3 court room to assist you in presenting the defense in


4 this matter?


5 HR HOGERS: yes sir.


it is strainil~ the rule a little_ bit, but I


have the doubt resolved in your favor. With the exception


I
I


think you shouad


I think, e·s the pro secution se~s,.All right.THE COURT:6


7


8


9 of the names that have just been c all ed, the witnesses \mO


10 are either under SUbpoena or who are here and have knowl-


court room during the trial.


that if either of those witnesses testify, with thecrcep-


edg e that they 'lvill be call ed, are excluded from th e


Hf.\ving invoked the rule, I '.vish to give notic e


tion of lh- Collier end the oth €I' man, but Ur Davis ahd HI'


Tveitmoe, if we deem it desirable on account of them not


UR FORD:


11


12


13


14


15


16


17 obeying the rule where it has been invoked, we shall'pre-


18 serve our right to object if we see fit so to do.


19 THE COURf: All right, gentlemen.


201m FREDERICKS: \mat was the qUEStion pending, now, Mr Re-


21 port e1'? I .W as asking you in reg ard to your employment ,


between HI' BebIn and Old llran Me:Manigc.l, Ortie UcManigal' s


father, end HI'S HcManig 81, hi s Yvife, end HI' Darrow, do
renember that occasion? A I do.


HI' Harrington, by 1.fr Darrow, end I believe you stated ap


proximG>.t ely th e oat e of i to. NoV!, do you remember <:.time vThe


there was a conversation or meeting c.t 1'[1' Darrow's house


22


23


24


25


26
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Q Anout how long had you been


the employment you referred to?


2~
then r.ctively engaged under I


A A little less than


3 brTo months.


4 Q A little less than t",ro months. .And do you remember


5 about when that meeting was that I have referred to. with


6 ur Behm, Mr Darrow, Urs HcManig cJ. and Old Man McManig al?


s ation that ocfcurred t here between l~r Darrow e.nd 1,fr Bebm --


who were present at that interview, or were there others


pres ent? A I think that c overs all that VI e:::oe the re.


I \"Jill ask you,. did a conversation occur there [,etween 1,[1'


Darrow and Ur Bebm relative to his coming to California?


It was on th e 18th a: .TUne, 1911.


Have I given the correct people


yes sir.


You think that cove:::os it. Do you remember the conver-


18th of .Tune, 1911.Q


Q,


A


A7


8


9


10


11


12


13


14


15
I


16 IQ Do you remember the conversation, in sUbstance, which Q-C-


17 curred between them in referenc e to that matter? A I do. I
18
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Q Will you relate it to the jury?


MR. APPEL. We object to that onthe


2696 I


I
gr ound it is incompetent '


3 it is irrelevant, it is immaterial, it is hearsay, it is


4 collateral to any issue in this case; it does not tend


5 in any way, shape or manner to prove any element of the


6 offense charged in the indictment; no relation to it in


7 any way, shape 0; manner; it is ren,ote, it is dis tan t


8 from the time mentioned in the indictment mentioned herein


9 as the date of the commission of the offense, and it could


10 not possibly relate to any matter in relation to the offense


11 charged in the indictment, because it is said by the witness


12 it occurred in June, 1911, and it appears from the evidence


13 here, and the undisputed evidence in the case, that Lockwood


14 was not a juror at that time, had not been drawn and there


15 could not have been anything said at that time which might


16 affect the charge made in the indictment, therefore, it is


17 I collateral to any issue in this case. We also object to the


I
j


I
l
I
r


18


19


20


21


22 ness or in the presence of the witness with any of the wit-


23 nesses for the defense at that time or persons who might be


24 witnesses in the future, were communications which belonged


25 entirely to the defense; they were conlmunications vlich


2G , belonged to the defense of the McNamaras and McManigal,


I
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1 they were made in the presence of Mrs. McManigal, establishe


2 her e by the evidence to be the wife of one of the persons


3 named in the indictment~ then pending; that they were


4 I confidential communications existing then between attorneys,


5 they being the agents as to each other, and the attorneys


6 for the defendants, the McNamaras, and that no one has


7 waived the privilege here, and therefore it is inadmissible


8 and incompetent for any purpose and the attorney cannot


9 waive the privilege.


10 THE COUR T. Objecticn overruled.


11 MR. APPEL. We take an excep tion •


12 I A Mr. !:arrow first asked Behm if he was a labor man and


13 associated with unions, and Behm said he was.


14 JAR. APPEL' Wait a moment--we move to strike out the


15 statement of the Witness upon the ground that it is incom


16 petent, irrelevant and immaterial for any purposes in this


17 case;· that it appears on the face of it that the communi


18 cation, if any, was a communication obtained by Mr. Darrow


19 in furtherance of the defense of the case and not for any


20 unlawful transaction and disconnected with the offense


21 charged in the indictment.


22 THE COUR T· The mot ion to s tr ike ou t is denied.


23 JAR. APPEL. Exception.


24 MR. FREDERICKS. 1 would like to ask the court to instruct


26 Now, proceed With your answer. Read as far ae he went,


25 the counsel not to interrupt inthe middle of an answer.







1 Reporter.


Z MR. APPEL· The oourt cannot instruot how'l shall protect th


3 rights of this defendant.


4 THE COUR T· The oour t has no t under taken to--


5 MR· APPEL. 1 propose to move to strike out any evidence


6 which is not permissible.


7 THE COURT. The oourt has not undertaken to give any instruo-


8 tion •


9 Am. FREDERICKS· ,1 think Mr. Appel is try ing to break in on


10 this witness's testimony for the purpose of breaking up the


11 continuity of it so that it will not be understood by the


12 jury, and 1 want, I demand as a right and as a right of


13 praotioe and prooedure that this witness be. permitted to


14 answer fully his question before counsel moves to strike it


15 out.


16 I THE COURT. That is always a right every Witness has.


17 MR. APPEL. 1 exoept to that statement of oounsel as abso-


18 lutely and maliciously false. It is untrue and none of


ment isabsolutely false, as false as other statements he


shape or manner, from doing my full duty as 1 understand


your Honor, and 1 say 1 deny the power of the court here


the law, and as 1 do not get it from him.


ter which 1 oonsider to be improper.


I
1 say, his state- I


I
I
I
I
I


to instruot me when 1 shall not move to strike out any mat- i


his statements are going to intimidate me to in any way,


has made here, whioh can be proven to be absolutely false,


19


20


21


22


23


24


25 I
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1 I Your Hono r.


2 "ing made by


2699l
he can go right to the point, and under the rUI-1


your Honor, he can ask anything that may be


he left off.


ant.


A He then asked him if his


(Last answer read.)


view l.fcHanigal and try to get him over to the side of th e


defense. Behm said that he would be glad to go but he


tions, then, he would be in position to start at the end


of that following week.


l!R APPEL: 'Ve move to strike out the statement of


lrr Darrow told him he would take c are of th at, that he


v.ould yay his expenses and look after a man to husband his·


farm while he was away; so Behm said under those condi-


if he would be vnlling to come out to Los Angeles and inte~


sympathies were yJi t h the unions, and Behm answered that


they were; he then asked him if he had influenc e wi th Ortie


Mc1vranigal and Behm said he did. So lfr Darrow asked Behm


the answel~ that the witness gave so that he can lmow where


was not in a financial condition at that time to go, so


lvTR FREDERICKS: GO ahead.


I take an exception to the statement made by counsel here,


your Honor, and I assign the conduct of coun sel as abso


lutely error and prejUdicial to th e rights 0 f this defend-


},fR FREDERICKS: l\fow, will th e reporter read the part of


within that ruling, a~d we will not move to strike it out,


VIe will be contented with llaving our obj ection ov erruled.
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nes-s upon the s arne grounds stated in our Jrevious motion to I
strike out, and upon eo,ll the grounds stated in our ob-


j ootion to the evidenc~, there bei:rg nothing in the state


ment h ere to s how any conspiracy 0 f any kind to c ommi t


any crime in any shape or manner connected v/ith, ar in


any other ">"/ay, connected with e.ny elEment of the offense


charged.


8 THE COURT: fBhe motion to strike out is d eni 00.


9 lJ:R APE: Take an ecc eption.


10 UR FREDERIm:KS: Go ahead. A Mr Darrow also stated


]JR ROGERS: iNhat is the last of that?


Chicago.


(Last of answer read as follows: "He also to·ld Behm.


A Ur Darrow then g ave Behm.


THE REPOR'l'ER: yes sir.


$100, and it was arranged there that Behm was


the end of that ·;,eek, the following week; that is, the


that he could tell MCJJanig al that he would see he was well


taken care of ci'ter he got out, and that he would get a


good position in Chicago.")


HR ROGERS: A good position in Chic C1€ o?


he got out ,md that he would get a good position in


:MR FREDERICKS: GO ahead.


l,rcUanigal that he would see he was well taken care of after


there, if' },fcManigal would testify against th e McNamaras


it would br~ng disg. race on him and his children and his---:family and friends. He also told Behm. that he could tell
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following Saturday. That VIas pt"actically


everything that. took place there.


24
the subst anc e of I


3 MR FREDERICKS: About how 10nB were they present talking


4 tog ether) 1,{r BebIn and lfr Darrow and JI[rs McHanigal? A 'Well)


5 the time that '.',as consumed in t.he talk between Behm <md 1,,1(1'


6 Darrow himself) was probably c.tout half an hour. Behm


7 was there longer) but Mr Darrow was in and out of th e room.


8 Q. How) did you afteT'\'Vards come to California? A I did.


9 Q. Ho'w soon after that did you I eave for California? I


10 A I left on the following Thursday) that would be the


11 22nd) I think.


12 Q. Came to Los Angeles, did you? A To Los Angeles.


13 Q. After you came to Los Angeles) state whether or not


14 Ur Bejml crone he re and you met him? A I did.


15 UR HOGERS: I desire to enter in therecord now, that he


16 came to Los .Angeles that the court has not read section


17 1324 of the Penal Code to the witness, as the law requires.


18 lrR FREDERICKS: The law does not require it to be read;


19 t he court can read it if the court wants to. We have not


20


21


asked that it should be read, it is a matter 0 l' indiffer-


ence to us.


22 THE COUill: The court will not read it unless cOlmsel on


23 one side or the oth er requests it.


24 1m "ROGERS: I call your Honor's attention to the wording


25


26
of the section.


THE COURT: Just a minute.
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1 UR FREDERICKS: I do not think t here is any occ asion for


2 cOUlmel or the court reading t.he"section t from the testi


3 mony of this \"Ii tness.


4 TEE COUR[': If ei ther si de requ es-ts it --


5 J,fR ROGEPS: No.


6


7


8


9
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I
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p 1 MR. FORD. There is nothing brought before this


270;-1
court as


2 yet to warrant the court reading the section to the witness •


3 MR. ROGERS. May 1 have the Penal Code?


4 MR. KEETCH. Surely.


5 MR. FORD. If the court please, counsel contended the other


6 day when he asked that it be read to Mr. Tvei tmoe, it should


7 not be read until some evidence be introduced showing that


8 the witness was an accomplice of the defendant. 1 sUbmit,


9 there has been no such showing, and under their own posi-


10 tion, if they are consistent, the tinte has not yet arisen-


II if it everdoes arise--but assuming for the sake of argument,


12 I if there was an accomplice--


13 THE COURT. Just a minute, Mr. Ford. 1 want to look at the


14 form of the section itself.


15 MR • FREDERlCKS. We make no claim that this witness is an


16. accomplice of the defendant.


17 MR. BCD ERS. 1 call ycur Honor's attention to the last


18 par agr aph •


19 THE COUR T. 1 am reading it.


of the section is to compel an


takes the stand voluntarily, it is not neces-ing, if ~;he


accomplice to testify, and even if the accomplice is testif~1
I
I
I


sary to read it to him.


1m. ROGERS. Just a minute--there are other counties in this I
state and 1 desire, in view of certain statements made by


25
26 I counael, to request that your Honor as the Judge presiding


la


22


23


24


20 MR. FORD. The object"


21
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1 at this investigation shall distinctly read this section


2 to the wi tness.


3 l1R. FORD. Now, if the ~ourt please, they the other day in-


4 I sisted themselves that some showing must be made that the,


5 witness is an accomplice. Now, this witness cannot be an.
6 accomplice unless the defendant is gUilty of the crime


7 charged and he assisted him in commi tting it. They are


8 two things that must be shown before your Honor can decide


91 that this Wi tness is an accomplice. Further, your Honor


10 must leave that question entirely to the jury. The object


111
I


12 1


I
13


14


15


16


cf this section is to compel the witness to testify--to


compel an accomplice to testify in the furtherance of jus


tice, if the prosecution desire it to be done.
other


MR • ROGERS· There arel'counties in ttis state and there


are other district attorneys in this state, and 1 demand


it be read.


17 MR. FORD. You are getting very tender about district attor


18 neys of ether counties. We certainly object to counsel's


19 inconsistent position at this time. What is there in the


20 testimony of this witness so far given which justifies


21 your Honor in reading it to him any ~ore than he read it


22 to~. Hunt of San Francisco or any other witness.


23 THE COURT. Now, 1 have got to read the section, it is quite


24 long and 1 donlt want to take a recess to do it, but 1


25 cannot listen to the argument of counsel on both sides.


26 I MR. ROGERS. All right, we will sit down.


I







1 THE COURT·


270Sl
You have any objection to this section being


2 read?


3 MR. FORD. We certain1y.have, your Honor, to this extent:


4 I 1 don't like to question the motives of counsel at all


5 times, but to me it seems as though the only object in


6 asking that this be read is this: First, to in timidate the ' I
Witness and second to get an expression from your Honor to


the effect that this witness is or that your Honor suspects,


If this man was a wi tnessa ttorneys of other counties.


he is an accomplice of the defendant. NoW, whether or not


this Witness is an accomplice of the defendant must ulti


mately be determined by this jury, and if this jury deter


mines that he is an accomplice they will scan his testimony


in such and such a manner. If they determire'that he is not


an accomplice in this particular crime they will treat his


testimony differently. This ppint was not raised when Fran*,


lin testified. Franklin was clearly an accomplice, conceded


by both sides to be an accomplice, and Franklin, if the


section had been read to him, would not have been immune


from punishment concerning anyt\ting he had testified to un1e s


he made a claim to immunity under that section. If the


section is not read to him he automatically gets immunity.


Now, counsel here knows that if this Witness is an accomplic


and the section is re'ad to. him all he would have to do would


be to refuse to testify and that the prosecution could com


pel him to testify, notwithstanding his objedtion, and that


he would be immune. Counsel is so tender about distr iot
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and there was any other county inthis state had jurisdiction


over him and we wanted I to compel him to testify after that


section had been read, we would have a right to compel him


to testify, and they know it, but we don t t concede he is


1


2


3


4


5 an accomplice. We shall argue to this jury he is not an


11 jury to
I


12


13


14


151


16


17
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23


24
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I


6 accomplice in the crime for which this defendant is charged,


7 so even assuming that he was an accomplice, counsel have no


8 right to insist upon reading this section, that is a matter


9 for the district attorney or whoever is prosecuting or


10 Whoever is conducting the i~vestigaticn before the grand


decide, not for the defense to decide.
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e1kidenc e


them to start C'. prosecution of this VIi tness in any other


.(
I


II


•
•


I


•I
I
••,
•


Two people


-
But the s ec ti on might include a great many


ness cgainst any other person so offending.


THE. COURl':


other p3 rsons besides accomplices.


testifY whether you read that section or not.


county concerning c>nything he may testify to, bec~use we


have it absolutely in our po'!,er to compel this vritness to


son hereafter offendil'.g cgainst any provisions of this


code, or egainst the law of this state is a comJ.Illetent wit


keep out the testimony of this witness; it would not enable


thought he was "n accomplic e, bec ause we could compel him


to testify "mether he was an accomplice or not. The obj ect


of reading that section would be absolutely null ~,nd void


as far as we ar8 concerned; it would not enable them to


UR FORD: I woul d like to reply to the court's question, if


I cG'n. I think the question ~as addressed to me. A per-


for the sake of <Hgument, he doesn't become ~n incompetent


wi tness, because they desire to have it read, and our sol e


objection to it is that it might influence the minds of


the jury improperly in letting this jury suspect that he


an
This vii tn ess is not"\ iincompetent wi tness, wh ether he is an


accomplice or not, but assuming th~t he was an accomplice


UR Fa lID: Oh, no, your Honor ..


l1R APPEL: It is directed against any person hereafter of-


fending. Our obj ection is that there is sufficient


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20
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23


24
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1 committed a'crime, one of them so offendi~ is a competent


2 witness against the other person so offendi~~. It relates


nothing \matever by it.


be decided by this jury and not your Honor.


he is :;-n ace omplic e or whether or no t he is not Cln mcom-


•


II


•II
I


•,
I·I
i
G!


I


read, th e:refore, is to allo'JiT this jury to think your Honor I
I
I
I


an accomplice, WhEn counsel ',yell knovrs that question is to I


They accomPlisJ
I


I


is determining he is an accomplice or suspects that he is


or is not read, and the only object of it in having"


going to testify whether the section is read or not,


theref~re, there can b3 no harm so far as this case is


concerned, in reading it. He has said the witness will


testify whether the section is read or is not read;


then, \re will have no difficulty in hearing his testimony


.
to nothing but accomplices, your Honor -- accomplice


testify to the same things whether that section is read
•


is up to uS9 we are Boing to put this witness on the stand


testimony, end the only object of reading it, counsel


knows that this ~1tness is compelled to testifY whether


HB. ~i.OGERS: If your Honor please, counsel says that he is


""'lhether that sEl<f'tion is read or not ~J1'ead. He is going to


plic e. If he is an accomplice and should testify after.


having that section read to him, he would _acquire innnunity


from anything concel~ing which he testified, if he is E~


a ccomplice and the sec tion is not l' ead to hLm, he will ac


quire immuni toy from anything which he may testify to. It


26


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21
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and the jury will not be deprived of it.1


2


3


4
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I


on th e cont rary, ,


being advised of some matters, the jurisdiction of some


offenses doesn't lie in this county v.he re this Distric t


Attorney mc.y grant innnunity or may grant the mantel of


5 innnunity or the immunity-bath, so-called. There is a


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I


jurisdiction in th e ci ty and county 0 f San Franci sco,


iihers there might be, under some circumstances, the noo


essity of prosecuting in matte rs concerning '![hich the de


fendant had nothing to do. To fail to read this section


as counsel has told you, automatically g rants immunity to


the witness on the very sUbj ect and for everythiI\~ which


he choose to touch upon, and it. m~ be a part of the


agreement by which he comes upon this stand, that he


shall testify to some matters concerning which, dOUbtless,


the city and county of San Francisco may have cognizance,


therefore, your Honor has no right, if I may be p3 rmitted


to say so, your Honor has 110 right, at the request of


this Dist~ict Attorney to grant him immunity for offenses


fn another county, becalse he chooses to testify, and 110


harm can come if you read .this section and le~ve th e mat


t er to be determined by the prop er authorities.


They will not be deprived of their testimony; they have


so told your Honor. Now, .let's have the section read, and


let's start off absolutely fairly; letts start off vrith
out


automatic immunity; letts start off with~deceivil1g this


j.ury wi th the idea that no immuni ty has l)een granted,


automatic immunity is granted unless this section is
's'(:aru:redb)/
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1 read. They didn t t ask for it. They are obj ec ting to itt


2 therefore, they '",ant automatic immunity for this witness


3 to testify to anything concerning '!vhich he chooses, and we


4 desi re him to be held wi thin the lines of right and truth


5 and responsibility for what he says.


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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I~
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1 There can be no harm anyway, and if the District Attorney


2 of the city and county of San Francisco chooses to wait and


3 see What he says before be issues a complaint for maybe


4 one or two matters, it is well enough for your Honor not


5 to interfere until your Honor shall knoVl and your Honor--


6 all your Honor has to do is to read distinctly the section.


7 Matters which we purpose to bring out on croBs-examination,


8 matters which we purpose to touch upon on cross-examination,


9 if we are so advised, ought not automatically receive im-


10 munity because there has been a bargain or automatically he


11 shall receive immunity. 1 don't like this immunity business


12 1 don't like this peddling of immunity from one man to


13 ano ther, and Why not star t absolutely fairly J Why not star t


14 witb this Witness sitting here With this section read to


15 I him and knowing that what he does he shall answer for, and


16 I there can be no barm corr:e of it if they want to grant him


17 irorrunity for what they have a right to grant him immunity


"'


I"'"
!:.'


",
I ,'~


I
,'I
"


I~


18 for, well and good, they may do it, but they cannot do it


cannot ask the court to do it either,


jurisdiction to do it and if your Honor


19


20


21


22


23


24


25


26


for the district attorney .of the city and county of San


Francisco and they
not


your Honor haa,the
/


please, the law saya this section ought to be read by the


right to say What your Honor shall or shall not do.
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start off in this matter with the realization of the respon-


Mr. Appel has some


2 sibility of this matter. 1 am not endeavoring to frighten


3 or terr ify this witness in any way;; all we want to do is


4 I to be sure that immunity and whitewash shall not be peddled


5 as a price, and there will be no price paid under this


6 section. They may grant him immunity for what theycboose


7 bu t they cannot for the rest of tte state of California.


8 Why should this court assume to determine for the district


9 attorney of San Francisco what will happen, and 1 ask, there


10 fore, ani 1 have the right to ask that your Honor do not


11 determine the whole matter right here.


12 consideration he desires to argue upon.


131m. APPEL. Your Honor, the discussion this morning did "not


14 state what was said here this morning, that the record shows


15! it, it was said here without the presence of the jury, but


16 enough was said by them to show that this gentleman here


17 I was acting as one of the attorneys for the McNamaras.


18 Enough was said that there were conJnlUnicaticns between them


19


20


par ties, l.ir. Darrow and him, and cor::n:unications of other


persons in the presence of which he wanted him to testify.


21"e have a right to inquire into the motives of this witness


22


23


24


25


261
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testifying against Mr. Darrow at this time. We have a right


to show under what conditions he has testified- We have


a right to show whether or not he committed offenses for


whioh he was promised immunity for so testifying in order


to get at his interest in the case and to know his motives
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1 Those matters we have a right to Qall to his attent~on on


2 cross-examination. We have a right to go into all of the


3 transactions) if a part of the transactions are adn;itted


4 I in evidence, we have aright to go in to all of the trans-


5 actions. Now, this section is not addressed, as your


6 Honor well understands, to accompl ices only • It is addresse


7 to any and all persons who in the course of their testimony


8 may make admissions or make statements which indicate or


9 show or have a tendency to establish inthe slightest degree)


10 if you please, to any connection With the commission of any


111 offense against the laws of the State of California. Now)


12 I if this section--


is wi thdrawn.


MR • FREDERICKS. Oh) read the section) your Honor, as far


as we are concerned. Let's get at this Witness and get


some testimony before this jury.


THE BOURT. All right) gentlemen, as long as the objection


13


141
15


1


16 1


17


18 i


191-
20


21
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"rith :::oeference to which his testimony was given, or for,


papers, contracts, agreements and documents so produced


shall not be used in any criminal prosecution or proceed-


IIr AI.... CauntTU~


THE COURP: (Reading.) "S ec tion 1324. Witness' competency. I
"Refusal to anSi·rer on ground that answer m£\y inc riminate I
himself, not erol-md of excuse. Testimony cannot be I


i
I
!
I


documents on the ground too this testimony 0 r that the pro


duction of su~ bo~cs, papers, contracts, cgreements or'


ing against the person sot estifying, except for rmrjury
he


in .~iving such testimony, andl'shall not be liable there-


after to prosecution by indictment, information, or present


ment, or to prosecntion or punishment for the offense


code, or against any laN of this state, is a competent wit


ness against any other r;e rson so offending, and may be


from producing such book, par;er, contracts,~~reemen~sor


compelled to attend and t estif'y and produce 8I:\Y' books,


papers, contracts, Qgreements or documents upon any trial,


hearing, proc eeding or lawful investigation 0 r jUdicial pro-


ceeding, in the SEu."1lemanner es any other person. If


such person demands that he be excused from testifying or


used ~ainst him. Exception; exemption from indictment,


application to be excused. Promise; of, when. II


Now, I will read the section. (Readi.ng:J "A person here-


after offendil1,g' cgainst any of the provisions of this


documents m~ inc riminat e himself, he shall not be excused,


but in that case his testimony so given and the books ,


1


2


3


4


5


G
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9


10


11
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1 or on account of any transaction, matter or thing concern


2 ing vrhich he nay have t estifi ed or produc ed evidenc e, docu


3 mentary or othervlise.


oth er\7ise.


or such aridence, documentary or othervvise, may incriminate


by such a witness, the judg e, foreman or other


siding at such trial, hearing, proceeding 0 r investigati


eVidence, documentary or other\"lise, does


c:r;iminal pro secution 0 r proc eeding against the pe rson so


documentar,y or othe~Nise, so given, may be used in any


hims elf) but in ~.ll such cases, the testimony or ~idence,


t esti tying or producing suc h ev idenc e, documentary or


Any re rson shall be deemeoo to have asked to be 4xcused


from testifying or produc ing evidenc e, documentary or


other\"lise, urn er this :::action, unless before any testimony


is given orwidence, documentary o'r other\'lise, if pwoduced


ily, or when such person so testifying or so producing


evidence fails to ask to be excused from testifying or


so producing evidence, on the ground that his testimony


4 No such person shall be exempt from indictment, :9re-


5 sentment by information, prosecution or punishment, for


6 the offense vvith reference to which he may have testified


7 as aforesaid, or for or on oocount of any transaction,


8 matter or thing concerni~~ which he mqr have testified


9 as aforesaid, or produced evidence, documentary or other-


10 wise, where such re rson so testifying or so producirg
//


//


so volun tar-11
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1 shall distinctly read this section af this code to such


2 witness and th e form 0 f th e Cbbj ec t ion by th e vii tness shall


3 be immaterial, if he in substance makes obj ectio!l! that


4 his testimony O:C the })roduction of such aridence, docu


5 mentary or otherwise, may incriminate himself, and he


6 shall not be obliged to obj ect to such question, but


7 one objection shall be sufficient to protect such witness


8 from prosecution for any offense concerning ,rhich he may


9 testify, or for or on acc ount of any transaction or mat-


10 t er or thing concerning which he may testify or pd\'oduce


11 evidence, documentary or otherwise, upon such tr:i81., hear-


12 ing, pTocecdin,g or investigation."


13 HR FREDERICKS: NoW, the court will see vrhen \v e get


JAR FORD: 'VIe ask your Honor to ins truct th e jury it is


throl~h with this ~ritness that amounts to absolutely noth-


and 've ask th e jury be instmc t ed to di sreg ard


i. d ~'
m~scon uc'" i


it. It dO~


I


It is


'Vlhat is the question that


I
thi~


I
I


well knows it.


It isn! 81)1)lica'ble; it doesn't


I vrell know it means no~hing as far as


That means absolutely nothing re far as


We take an exception to that.


What is that?


8p~ply; it is simply r eading it to get --


this witness is concerned.


vatness is concerned.


is pending.


ing as far as he is concerned.


mean something, and cOlUlsel


MR ROGERS:


lIR FREDERICKS:


lrR APffiL:


!JR FREDERICKS:
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1 for th en to determine wh ether this i'Vi tness is an eccom-


2 plice in thiscrime for which the defendant is on trial.


3 TEE COURT: Gentlemen of the jury, the court does in-


4 I struct you that you are the sole judges of whether or not


5 thesection that has been :cead to th e witness has any


6 application to this case.


7


8
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I
I
I


I
I


1 :MR. FREDERICKS. Now, where are we, Mr. Reporter?


2 MR. APPEL. Jus t a minute--


3 MR. FREDERICKS. Are we going to get any testimony before


4 I this jury at all or are we going to stand here and chew


5 words and words"l


6 MR. ,APPEL. What does your Honor do about our request to


7 instruct the jury as to the statement of the District Attor


8 ney?


9 TEE COURT. 1 did instruct them.


10 MR. ,APPEL. Your HOnor did not instruct them-


11 THE COUR T. 1 though t 1 cover ed it.


12 THE REPORTER. You did instruct the jury.


13 THE COURT. The reporter says 1 did instruct the jury.


14 MR. FREDERICKS. Read that last question.


15 (Last question and answer read.)


16 BY MR. FREDERICKS. Q State whether or not Mr. Darrow:J8.s in


17 Los Angeles at the time Mr. Behm came here? A Yes, sir.


18 Q Where did you have your office with reference to where


19 Mr. Darrow's office was? A It was one of the rooms in


20 his suite.


21 Q In the Higgins BUilding? A· In the Higgins EUilding.


22 Q Here in Los Angele~? A Yes, sir.


23 Q At the time Mr. Behm came to Los "Apgeles, state Whether


24 or not you had any conversation with Mr. Darrow in regard


25 to wha t Mr. Behm was to do her e, answer tha t yes or no.


26 THE COURT. 1 think, before we go into that we will take
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1 morning recess. Gentlemen of the jury, bear in mind


2 your admonition. We will take a recess for five minutes.


3 (Here the court took a recess for five minutes.)


4 I (After recess. Jury returned to court room. )


5


MR • FREDERICKS. Read the question.


A 1 am answering under compulsion now, from now on.


1m. FREDERICKS. Read it.


('Last question read by the reporter.)


THE COURT. You understand the effect of the section, do


you not?


A 1 do, your Honor. Am 1 compelled to answer that?


THE COUR T. Yes.


H A R R 1 N G TON,R.J 0 H N


on the stand:


i


THE COURT· You may proceed.


BY MR. FREDERICKS. '" Read the last question.


(Ques tion and answer read by the r epor ter • )


~ Where was the first conversation? A Before answering


any further now, your Honor, I wish to state that 1 will


object to answering any more questions and 1 do not wish


to be submitted to any prosecution in reference to any


aatters testified to in this court.


)ffi. FREDERICKS. Well, the court having read the section


to the witness, 1 will ask you to answer the question.


• What \vas the question, please?


6


7


8


9


" t 10


11
1
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1 (Qu:a tion read by the repor ter • )


~ 2 A I did not oatoh the q ues tion •


3 BY MR • FREDERICKS. Q 1 asked you whether you had a


4 I conversation with Mr. Darroll in regard to what Mr~ Behm


5 was to do at that time and you said you had had such a


6 conversation and 1 ask you now when and where was ::tthe first


7 oonversation you had about Behm after Behm oame out here.


8 A I had it in the Higgins Building.


9 Q Who was present?


10 MR. ROGERS. Might 1 ask the witness to speak a little


11 louder?


12 i THE COURT. Yes, ~,~r. Harrington, 1 wish you would do that,.


13 it is a very diffioul t room to be heard in.


14 MR. FREDERICKS. Read the ques tion •


15 (Question read.) A Mr. Behm, Iltr. Darrow and myself.


16 fAR. DARROW. ,Jus t a minu te--


17 MR. FREDERICKS· Do I unders tand they want us to wai t a


18 minute?


19 THE COURT. Yes, oounsel are having a little oonsultation.


The jurisdiction


MIt. WORD. If the court please, just a minute. I ask


that the jury be excused before they take up the proposi-


tion they are about to take up, this is only done, the


only argument is made, counsel knows the effeot of this as


well as we do, this section provides that a person--


20 MR. ROGERS. Yes. (After oonsultation. )


21 of this court--


22


23


24


25


26







1 1m • ROGERS. Do you wan t the jury excused?


2 MR. FORD. Yes, 1 beg your pardon.


3 MR. FREDERICKS. What is the point?


4 I MR. APPEL. We have not made any yet.


5 MR. FREDERICKS. What do you want?


2721 I,


MR • FREDERICKS.


6


7


8


MR. APPEL.


.MR • APPEL.


We have not said anything.


Then, we do not know where we are at.


Counsel is arguing something, we don't know


9 about it, he says we are going to do something, then he


10 star ts to ar gue. So far I have not done anything.


11 m. FREDERICKS. Let us try the case.


12 I MR. ROGERS. Counsel is unduly exercised, if your Honor pleas.


13


14


MR. FREDERICKS. We will stay here until the crack of doom,


but what we get this Witness's testimony, and we are going


15 I to get it consecutively and we are going to get it so the


16 I jury wi 11 unders tand it. We will break in to ar gument


17
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26 ,


I


until the end of time, but we are going to get this man's


testimony before the jury so that we may understand it.
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1 },rR ROGERS: I take an e{c eption upon the ground we had


2 a right to have the section read and it' was not to break


3 in to th e consecutive order of thing s; the moment they


4 I :rre(;'.ched California in th eir questions I asked for th e readin


5 of the section.


6 HR FREDERICKS:")


We now ask --


What is th e point, nOV'/?


UR ROU'ERS: Nothin3,.6lCce-pt l[r Ford saw fit to rise and ask


that the jury be excused, and thereupon started to make


an argument •


UR ]URD: I think that the jury should be excused until


our argument --


THE COURr·: The court has stopped proceedings while you wer


having a consultation.


17


}XR HOGERS:


THE COURT:


1J~R DARHOW:


THE COUR!.':


yes.


Are yon ready to proceed?


V!e have not got throngh vrith our conference.


Very well. Proceed \"rith it, and the court


18
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vnll indulge you a little longer.


}lrR H.OGEBS: We unders tand that th e ,vi tn €SS has demanded


im"!luni ty, and has declined to testify unl €ss granted im-


mnnity for any matter concerning vhich he testifies here,


and '.'Ie understand that the court


has the right to grant him innnunity as af'fecting other
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1


counties of the state, Santa Clara and San Francisco, and I
2 therefore--


3 UR FREDERICKS: Will conns el Dndulg e me a moment?


consultation occurring during recess with the District


immunity or not. That is what 'lIe desire to 1l'8sent flat-


MR ROGERS: (Continuing.) .And therefore, we call your


Honor's attention to this fact, he has demanded from


yonr Honor immunity, and that your Honor's ruling must of


nec essi ty determine the matter as to wheth er he shall have


he has said, IfI do not wish to be prosecuted


After-He has said III desi re lf
--ly under the section.


Attorney--


4


5


6


7


8


9


10


11


Honor.


cisco County and. Santa Clara COunty.


your Honor's granting him immunity as respects San Fran-


Therefore,for anything concerning which I may testify."


it is in the :record and it is there, and we can c.rgue it


UR FREDERICKS: Now, is that all?


l[R ROGERS: That is all for a moment.


THE COUID': COtmsel have a right to state it.


1m FREDERICKS: Ylhat ever the record shows, it sho"vs,


by directing him, vrithout further words, to testify, your


Honor grants him innnuni ty, and we merely de~i re to parti


cularly, and moreover, we obje c t to you r Honor's --


J'£R FREDERICKS: That appears by vlhatever is in the record.


UR ROGERS: (Continuing.) Pa-~'don me, sir. We object to


1m FREDERICKS: 'Whatever this record shows, it shows, your


12
1


13
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14 I
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1 to the jury any time he wants it.


2 THE COURT: They have stated their objection.


3 MR FREDERICE$: There is no obj ection; he has not stated ~ny


4 I objection. He says, "I want the record to shoy/."


5 THE COID1T: I thought he male an objection.


6 MR APPEL: Let us find out '.mat he says.


7 MR FR1-:DERICKS: Let us have the record read.


8 you ask for it?


9 MR A'PPEL: That is -what we asked for.


101m FREDERICKS: Let it be read.


'\Vhy don ,t


11 UR @!EL: That is what we asked for.


12 JftH FREDERICY,.s: We <?gree "ti th you that it be read.


13 MR APIE L: I robmi t, that is what we asked for.


14


15 I


16 1


TEE COUill: Gentlemen, it is pas sing sctrange that you


should complain that th e reporter does not get everything


dovm here.


17 ]IR FRFDERICY..g: I think it is a mighty good thing if he


18 doesn't -,et it all do\m.


19 THE COURI:: Now, if counselwill just wait a minute, and


20 the rep:> rt er will read the record.


21 TEE HEPORTKll: Do you wish me to read ur Rogers' statement?


22 UR FREDERICKS: No, read w'h~t the witness said when he re-


23


24


25


26 I


I


'.


fus ed to answer.


(Answer of VIi tness read, a s follows: "Before answering


any further now,your Honor, I wish to state I will object


to answ'ering arv more questions and I do not wi sh to be


I
1
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1 submit. ted to any pro secution in r. eferenc e to any matters


2 testified to in this court.")


3
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1 MR. ROGERS. Read the rest of it.


2 (Record read as follows: "Mr. Frederioka--I'ell, the


3 court having read the section to the witness I will ask


4 1 you to answer the ques tion. A-.JIlhatwas the ques tion,


5 please? Mr. Frederioks--Read it. (Question read.) The


6 Court--You understand the effeot of the section, do you


,7 not? A-_I do, your Honor. AmI compelled to answer that?


8


9


The Court--Yes.


from now on.")


A--I am answering under compulsion now,


101m. FREDERICKS. Now, we oan go in and get a little teati-


_ 11 mony.


12 MR. APPEL. Just a moment--we object to that, your Honor,


was calling this Witness more names than is in my category.


pleases. This matter of granting immunity may seem a very


small one. I can remember the time when Mr. Fredericks


No, no.


Oh, we all understand this.


I take a further exception, if your Honor


I can 'remelrlber all those things, and it does


JAR. 'FREDERICKS.


MR. ROGERS.


MIt • FREDERICKS.


MR. ROGERS.


not behoove him now, in view of the fact 1 am trying to get


this record in such shape we can thoroughly understand it


and know What it means, it does not behoove him to talk


that is--


MR. FREDERICKS. (Interrupting) All right, let us chew


the rag over it •


.MR • ROGERS. Now, if your Honor pleases--
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1 to me so and pound the table-


2 MR. FREDERICKS. Why not try the caseY


3 MR. ROGERS. (Continuing) --I- intend to stand here, sir,


4' so long as my client's rights 1 believe require protection,


5 and there need be no fussing about it. I propose to stand


6 right here until the record is in proper shape.


how long he will stand here--


1m • ROGERS. (Continuing) -- J):) I understand, if your Honor


please, that your Honor makes an order compelling this


witness to testify and granting him immunity under the


7


8


9


10


11


MR. FREDERICKS. (Interrupting) If counsel Will tell me


12 I section of all things concerning which he testifies both


13 here and in other counties in this state?


14 MR. FREDERICKS. And after death in Heaven?


Witness says he fully understands it, he has protested


MR. ROGERS. And I take an exception, fur ther •


MR. FREDERICKS. The record stands, your Honor, for what it


~1r. Roger4,


the I


i,
I
I,


I


I shall stand


I don't quite understand your position,THE COURT.


is.


MR. ROGERS. It may be a joke or not a joke.


here until my statement is properly treated.


1m. • FORD. If the Court please, they have--


The section has been read and I think distinctly;


against answering and objected to answering, after hearing


the section read, after stating that he understood it, and


the court has directed that he answer it. Whatever the 1


I
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1 effect of that may be, it follows.


2 :MR • APPEL. Your Honor, under the constitution and under the


3 decisions your Honor cannot compel him to answer.


4 I },ffi. FREDERICKS. Then let him refuse.


5 ],ffi • APPEL· 1 am simply stating it, your Honor cannot com-


6


7


8


9


10


11


12


pel him to answer, the witness cannot be compelled to tes


tify if he makes objection after reading that section to


him, and if he says that conditionally he will testify, Why


your Honor cannot hold out to him that conditionally he may


testify against this defendant.


MR. FREDERICKS. He has noteaid anything.


l4R • APPEL. He said so •


13 MR. ROGERS. This rul ing ia sought for th is purpos e, sir:


counsel. We Will get to cross-examination, if your Honor


pUlsion.


MR. FREDERICKS. We wont get to cross-examination for a week


This ruling is sought for the purpose of determining whether


on cross-examination we shall have the same rights of com-


1 take a further exception to the remarks of


Oh, well--


MR. ROGERS.


THE COURT.


pleases.


THE COURT. 1 didn It hear any remark of cOlmsel.


MR. ROGERS. Will your Honor protect me from auch remarks?


THE COUR T. 1 heard nGl'remarks.


MR • ROGERS. II'fI e wont get to cross-examination for a week. n
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1 rm FREDERICKS: That is an EStimate.


2 HR ROGERS: I will stand here until I am ordered to sit d


3 until I get my point strictly into the record.


4 THE COUH.T: The court is endeavoring to get your point


5 into th e record.


6 1m ROGERS: yes. Do I understand your Honor's compulsion


7 yJill go through th e record and will ~pply to questions on


8 cross- examination as well as to questions upon direct ex


9 arnination?


10


11


HR FREDERICKS: Novl, is counsel throngh?


HR P.oGERS: I have asked the court a question, and I will


12 stand here for a while.


13 1[R FRb-:DERICKS: We maintain that the court has absolute]y


14


15


nothing to do with the matter.


]J[R FORD: Anticipating your questions.


VI ell as upon dir ec t examin at ion.


directions apply to all questions on cross-~amination as


MR FREJ)ERICKS: What ever rights c millS el 0 l' wi tn ess or any-


'What


This is a question asked of


The court has put aside almost every other c


Y!ai t a minute.


the court.


THE COURr:


answer, and giving him immnni ty for his 0 ffenses.


I desire to know at this time, is whether or not your Honor's!
I
I


body has are provided by le:r, rod he will ,1 et them. I
MR ROGERS: If your Honor 1'1 eases, you are di rec ting him to' ,


1m FORD: We obj ect to any ruling of the court in advanc e


of the question asked.
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1


2


3


sideration,i~- matters of fonn and in many instmces con


duct of counsel in this matter to the end that this case


shall be fully presented on both sides.


4' MR ROGERS: yeS sir.


vent to the issues before the court.


direction vhich your Honor gave him to answer, we may


to the vIi tness applies to all matters pertinent and rele-


But,


I
!


assrune, in a general way, to apply to the cross-examination.!


As th e court is now advi sed, that admonition I
I


duct of this lawsuit will be continued to the end.


propound at this time, it is impossible for me to sey what


the ruling will be when the matter comes up, but, vaththe


assuranc e upon my part that th e course t hat has heretofore


so far as the definite answer to th e question that you.


been adopted of opening the door as wide, or even wider,


to thedefendant as it has been to the prosecution. I


MR ROGERS: Very v:ell.


UR DARROW: If the cou:.rt please, I just want. to make a


THE COURT: Ind while it has opened th e door fairly vlide


upon cross-examination, it has opened it even wider to the


defense, and that course having been commenced, the con-


section- 1234, after consultation, that his protest and the


ment which your Honor makes that you diredt the witness to


testify over his protest and over his objection, made under


!'HE COUR:r:


make the best answer I can to that inquiry, Ur Rogers.


I~~R ROGERS: Vf:ry well, sir. I may ~sume that the s tate-


5
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9
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he made t here. I v.roul d like to have it read.


questions 0 flaw.


ing th e court at this time on a matter when thel~e is noth-


The instructions the jury


That is true, in measuring


NoVl, they may not understand that this


I am not making a statement to the jury, I


Will you please read the first statement that


We o~ect to any statements to the jury on


correct instruction, your Honor will give it, but we cer-


gets as to the law, your Honor vlill give them \711. en the mat


ter is finally submitted to them, and if counsel deems it


advisal)le to give the jury an instruction as to the effect
I


tainly obj oct to any arguments before the court on this


ing before the court 'hhatever.


ofooction 1234 on the witness, he can request the instruc


tion, he can prepare it, and I have no dOUbt, if it is a


and which, und er counsel's ovm statement is made parti-


am making a statement to the court.


cularly for the enlightenment of the jury.


state.ment, because I think possibly it is not understood


by the jUl~, who has a right to understand it.


si tuat ion 0 f this wi tness.


his testimony.


matter after it has been finally decided by the court,


:MR FORD:


UR DARHOY1: I said the jury has a right to understand the


1m FORD: 11


wi tness has a right to refuse to testify, and th at if he


refuses to testifY he cannot be compelled to testif'y.


.!vIR FOTID: We desire to make an obj ection to counsel address-


}IR DARROW:


1
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1 Now, whatever statements are made for the enlightenment


2 of the jury on questions of laIr ought to be put in writing


3 and read as instructions to the jury when the matter is


4 I finally submit ted to them, and YIe obj ec t to it now.


5 ll1R RaGEES: Just a moment. They asked your Hohor to in-


6 struct the jury whether section 1234 was applicable or not.


7 THE COURT: J"f.r Dar rOilY , have you a motion to make?


8 UR DARROW': I will try to keep strictly within my rights


9 in this matter. I have endeavored to from th e beginning.


10 THE COURI': Go ahead.


MR DARROW: I take it, while this statute is somewhat puzz


ling and the court was not familiar with it before you read'


it, still I take it that the court unde rstands it and
_.,,,-'. ,'"'' , "-1


understands the meaning of this rule. ~he witness is not


obliged to claim his immunity end refuse to testiIfly' in any


particultU' thing. He did, however, c],aim his innmmity


and he refused to testify. Now, t.he court ~annot order


him to testify. If he does testify, however, v'Jithout


the court instructing him the,t he need not, then he has


complete immunity in this state, e.nd the court and the jury


That ';s, unl ess your Honor II,'have a right to understlmd' it. ...
I


instructs this witness t.he.t he has the right to refuse to te:st,
tify., then this court has'given him complete immunity end I
his evidence must be wei~hed in the light of tho:\; ~o~.!y-iC".


and it is fair that everybody should understand it. It '


is possible even the court will consider the meaning


111
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1 of the statute. This man waives nothing; he has asked for


2 immunity, cmd unless the court tells him he is not obliged


3 to testify, he has got the immunity throughout the state


4 I and it is the dllty of t.h e c ou rt to t ell him so, unle ss


5 the court ,\,,'ishes he shall have the immunity, end I ask


6 the court to so instruct him ~.t t his time.


7 HR FORD: If the court please, I think the law has been


8 fully complied with; the section has been read to the


9 witness, and the \vi tness has made his obj ec t ion, end I


10 think prope rly in vievv 0 f the threats ma de by c0un:J31


11 MR ROGERS: Take an exception to the vlord "threats".


12 I MR FORD: und veiled threats


13 MR ROGERS: I take another exception to the Vlords "veiled


14
I


15 I
i


16 !
I


17 I
. 18


19


threats ll
•


}J!R FORD: I think, if your Honor is going to instruct


the jury and have them underst<md anythine , it is to un


derstand themselves that the object of this section in


giVing immuni tY. from prosecution com erning things he m~


testify, is in order that the whole truth m~ be put be-


20 fore thejjlry, c.'Ild I think the jury may further under-
. \


21 stt'nd that if this '.'fitnESs commits perjury on anything


22 he CE'n be made -- prosecuted for perjury, if he conrrnits


tion for perjury, c.nd the object of the section giving


immunity is to 8Void the cOnu:Jissioll of perjury, by im


munity, and it is possible for the '\7it ness to testifY


23


24


any perjury at all. The section reserves the prosecu-
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1 freel~· and tell all tre facts to the jury. Heally, I think


2 I e.m out 0 f atier myself, ~s well as l,rr Darrow, but as long


3 (;'. she \Vas 1> ermitted to talk


4 THE COURT: l[r Darrow was quite in 0 rder. He asked the


5 'court to admonish the jury --


6 litR APPJ1'L: Here is the idea: the vii tness said something


7 vlhich, ineffect, under the langut-1ge af the code is a refusal


8 to testify unless he is granted immunity. Now, your Honor,


9 wi thout paying a ttenti on to his obj ection , as we assume


your Honor, that 'Lmder the section the witn €ss is not ob


lig ed to testify and th ere is no POli er in t.h e cou rt to


10


11
I


12 I
I


it, simply order him to testify. Now, we contend,


13 compel him to testify unle ss your Honor, in affect, grants


14 him complete immunity, and we are objecting to that. We
I


15 !


161
I


v; ant to know whet the si tuation is, "hether your Honor will


grc.nt him innnuni ty or not; that is all we want. to know.


17 !~R FORD: The witness is willing to testify without eny


18 further admonition.


19 THE COURI': The court made th e or der with, I hope and be-


lieve, the full knowledge af the m Emling f.nd purpo se of


I g et innnuni ty?


THE COUR£: That is my uno. erstano.ing. Now, let I s 8 et


Now, the question that ~~s pending


this matter clear.


the section read and the 'consti tntional provision. ;


I'Y understanding is. your Honor. that if I testify now. IA


1m FB.EDERICKS :
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1 handed to me by the reporter. I",','c,s asking you) Ur Earring


2 ton) about a conversation vvhichyou said you had vrithUr


3 rarrow in h~ s 0 ffic e in the Higgins Building) ur Darrow


4 I and ],fr Behm and yourself being ];resent, cmd it being the


5 first conversation thelt you had vii t h }!r :Bem and Hr Dar-


6 row together, v,nen :Bebm first came here. Now) is your


7 mind hack to the time end place? A yes.


8 Q.


9 Q


And circumstrnces? A yes.


What ",'.as the conversation? A It \~I8S in ;,'eference


10 to Behm c aIling at the county j ail to see UcHanig cJ..
\


Now, vhat v~s the conversation?Q


And about how many de.ys after Behm had gotten here
very'


was it? A Wi thin a I\fe\v days; tyro or t hre e dey s.


14 i HR AF'PEL: Wai t a minut e. We put our obj ection to this


in the case -- directly connected with the charge in the


imlictment) and does not e:ctend to colI fit e11 tU matters.


laten~.l to any issue in this::case; that it he,s nothine


to do vlith the offense charged in the indictment) end


that the admonition or c.dvice cf' the court to thevritness


I suppose the latt er J:X'. rt of that is


subject, and we obj ect to the conversation on the


ground that it is incompetent, it is irrelevant and imma


terial for any purpose whatso~ver, and that it is col-


that if he testifies in this case to everything) th(;'.the


testifies, t.hat he is granted innnunity, does not apply


to his testimony upon matters not relevant to the issues


UR FREDERIurKS:
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1


2


3


4


5


6


7


8


9


10


admonition to the witness rather than an obj ection.


TEE COURI': Obj ection overruled.


UR .APIE L: BOCc ept ioh ••


J"TR FREDERICI\.B: Now, to the question. Bead the question.


(Last question C" ead by the rEp orter.)


A J,fr DarroW' told Rebm to go to the county j ail an d see


J!JcUanige.l, and to do what he could to get him to come over


to the side of the defense.


How long were you there together?


MR DARROW: Just a moment •. Was anybody present at that


conversation?11
I


12 I lIR JffiEDERI CKS : I laid all that.


was one office between us.


MR DARROW: I understand he said noboOy'vas there.


There vas one of:f'ic e between you? A Yes.


A I don' t rec all such


Did you ever remember a time 7th en lTr :Behm Ci:.me up into


office, where yras your office; how near to it? 'A There


ti'ter that in :::,egard to \mat BebIn had been doing .over to


Do you remember fI!l occasion v/h en Behm \'Jas up


wi th lrr Darrov.' in his offic e and BebIn came into your of-


or 1fr Behm was in talking wi th Mr Darrow in };fr Darrow's


office --- I 0ithdraw that. With reference to Mr Darrow's


the C01ll1ty jail 'vith HcUanigal?


Q


a conversation.


HR FREDERICKS: 'lIo, he said BeJ:1.Jl1 and Darrow. Now, did you


afterwards have a conversation with Hr Darrow sometime
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What v.as that that you ov erh 001'0..5


1 fice aftervrards, or during the coYtrse of the conversation


2 and Mr Darrow came in with him,or immediately following


3 him, wh En any -- v.hen you o~erheard anything said in 1'e-


4 gard to },{cManigal and his position? A yes sir.


6 UR APPEL: Just enter there an exception and objection,


7 that ,'fe vrere not permitted to make en obj ection t.o the last


8 answer, alth01.1gh counsel indi cated to the witness, and


9 counsel on the other side that we '!.anted to make an ob-


10 j €etion. Noyr, to this question vre object upon the ground


that.


to ask another question.


ofiens e charg eO. in the indic tment.


And the record ,nIl show in point of


answer; and now, ,,",hatis your obj ection. Strike out


the answer for the purpose of allowing counsel


time vrhen the question vras asked, it 'Has answered by the


in this case, and not competent to prove "myel enento f the


MR FR EDEP.ICFJ3: It doesn't show time.


THE COURI': Let's solve the problem by striking out his


HR ROGERS: The record, your Honor please, doesn't show


that it is incompetent, irrelevant and immaterial and hear


say t'.nd no foundation laid <;'md collateral to any issue


llR FREDERICKS :


vl.i.tness, and then counsel said, "'Wait a moment", and after


'waiting possibly a fraction of a minute, no response comin


from the other side, counsel for the prosecution proceeded
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1 obj ~tiOll to th e question.


2 l[R APE: We were going to obj ect, end we now obj act


of th e vii tness.


THE COURT: Obj ec tion' ov errul ed. The answer is restored.


sugg estive.


out.·


".as sai d bY Mr Darrow to llr Behm a9


yes. Read the last question.


tha t time?


THE COURT: Stricken


to the question already an&/ered and referred to ill my


I don t t know vJhether th ere is an obj ECtion to that.


THE COURT: I di dn t t hear it. Read t he answer.


(Last answer read by the reporter .. )


MR FREDERICY~: No objection to its being stricken out.


THE COURT:


(Last question read by the reporter.)


A It ,",,8 a me 8 sag e from 1(r Dar row to ],!cMan:le a1 through)


BebIn.


last statement, upon the ground that it is ::reding cmd


suggestive, incompetent) irrelevant and innnaterial, and


no foundation laid, no personns present b~ing named, the


time or the place of the said alleged conversetion being


n::med in the question; perticularly veT.)" l~adine and v ery


UR FREDERICKS: Now, t.hat question is before th e cou It ..


lIR FRlmERICKS: Just state what you heard?


HR BOGEPS: I move to strike out the answer as a conclusion


}!~R FREDERICKS: What
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~-


2


3
MR • ROGERS. The same objection.


THE COURT. Overruled.


4' A - - if he wouldn't come across to the side of the


defense he would have him indicted on a murder


in Illinois when he got clear out here.


MR. FREDERICKS. Now, shortly, a few days or weeks after


you got here state whether or not you went to San Francisco?


A 1 did.


Q State whether or not you were in San Francisco in


5


6


7


8


9


10


where you remained ~
51st. A With the


cisco on or abou t the 11 th of July


from the 11th of July up until the


I
I


15 I Q State whether or not you--state


16


11 latter part of JUly, July 50 or 51st? A Yes, sir.
I


12 I Q Now, at that time--how long was that after you came


13 here to Los Angeles? A 1 left Los Angeles for San Fran-


14


17 exception of one night 1 stayed at the Argormut Hotel


18 in San Francisco.


19 Q And did you ever mee t }tr. Tva i tmoe dur ing that time?


. 20A Yes, sir.


21 Q And Mr. Johannsen? A Yes, sir.


22 Q Did you know either one of those two men before you met


23 them that time in San Francisco? A 1 saw Mr. Tveitmoe


24 in Chicago but never spoke to him there. 1 never met


25 Mr. Johannsen before.
I


26 I Q Do you know where Mr. Tveitmoe's office was in


I







1 A Jes, sir.


2 Q Where was it? A The Western Metropolis Bank Building


3 on 'tarket street.


4 Q Do you remember a time when you got a telegram from ~~


5 Johannsen from 'I'. Reno? A Yes, sir.


6 Q 1''TOW , pr ior to the time when you got this telegram from


7 Mr. Johannsen in Reno state whether or not youwere present


8 in the office of Mr- Tvei tmoe and heard a conversation be twee


9 lir. Johannsen and Mr. Tve i tmoe in regard to Flor a caplan?
~---r-


10 MR· APPEL. Wait a moment--we object upon the ground it is


11 irrelevant, incompetent and irr.material, hearsay, no founda-


not tending to prove any element of the
'.


offense charged in the indictment.


12 I' tion laid, calling for acts and declarations of third partie


13 in the presence of the witness not inthe presence of the


141 defendant; no foundation laid ; it is collateral to any
I15! issue in this caSH;
I


16 I


17 THE COURT' Objection overruled 0


18 MR. APPEL. We excppt.


19 MR • FREDERICKS' Read the question.


20 (Last question read. by the reporte~ .__._~_c~·····_·_.t.~.


21 A Yes, sir. I
22 Q Who all was present at that time? A Mr~ Tveitmoe, Mr.


23 Johannsen and myself.


24 Q And how long was it before the time you received the


telegram fro rn Reno? A 1 think it was two days.


Q What was the conversation?







v
1 don t remember


•
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1 MR. APPEL. The same objection as last upon each and all of


2 the grounds stated therein.


3 THE oom T' Objection overruled.


4 1 },ffi. APPEL. We except.


5 A Mr. Tvei tmoe and Mr. Johannsen were talking abou t sending


6 or taking Mrs. Caplan to Chicago.


7 :MR. FREDERICKS· Q Well, What was the conversation in sub-


8 stance? A That was the substance of it;


9 it verbatim.


10 Q Do you know whether Mr. Darrow had been to San Francisco


11 a few days pr ior to tha t"l
--.,.


-


12 MR· APPEL. Wait a moment--we object to that as immaterial,


13 irr elevant and incompetent for any purpose whatsoever.


14 THE COURT· overruled.


15 I MR. APPEL. We except.


16 I A He left San Francisco on the 22nd of JUly.


17 MR. FREDERICKS. 22nd of July. And did you meet :M. Darrow


18 any while he was up to San Francisco? A yes, sir.


19 Q Prior to the 22ndof JUly did you and ;'.4r. Johannsen


20


21


22


23


241
251


and Mr. Dlrr ow have a mee ting together when ~:a cer taincode--


dicti~nary code was discussed"l A Yes, sir. i
MR • ROGERS- ltrr Witness, 1 unisrstand that the Witn~
lawyer, doubtless he knows that there axe some questions I
to which we might desire to Object. Might be well to let I
us have a little opportunity. !


26 THE COURT. Yes, the court will admonish the Witness that
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to


1 whenever counai fo~ the defense wishes to object,~wait.


2 A 1 didn't hear the objection.


3 MR. FREDERICKS. Q Mr, Harrington, where was the conversa


4 I tion you had with--first 1 will ask who all was present


5 at the conversation in which the arrangements for the


dictionary code were macte that you have referred to?
~


MR. APPEL' Objected to as leading and assumes a fact not \
,


testified to by the Witness so far, and assumes a condi-


tion of things not appearing in evidence; incompetent,


irr elevan t and imma ter ial and he arsay •


THE COURT' Objection overruled.


6


7


8


9


10


11


12 I MR· APPEL. Exception.


13 1
1 A Mr. Johannsen, Mr. Darrov and myself.


14


1


.MR. heder icks. Q And \Vh ere was this conversation? A In


15 I Mr•. TVei tmoe' s office.


16 I Q And when was it, as far as you can fix it? A It was the


17 week ending J.1ly 22nd, sometime during that week.


18 Q And what was that conversation in so far as it referred


19


20


21


to the code that 1 have alluded to?


MR. APPEL· Wait a mom en t--lle obj ect to tha t on ~----\
ground it is immaterial, irrelevant and incompetent, hear-


22 a ay and no connection wi th the matter in dispute here;


23 doesn't tend to prove any ~lement of the offense charged


24 in the indictment, collateral to any iss'le.


25 THE COUR T' Obj ection overruled.


26 , MR. APT'EL. ","xception.


A ~. Johannsen suggested the code that we use
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1 approved of it.


2 MR. ROGERS. 1 move to strike that out as a conclusion~


3 opinion.


4 I THE COURT· Strike it ou"t. State what was said.


MR. APPEL' Now, we make the same objection that we m~


5 MR. FREDERICKS· What did Mr. Johannsen say in substance?


6 A He told Mr. narrow and myself there about the code, the


7 kind of a code to use.


8 Q What else was said, if anything, in regard to the pur


9 pose of it or anything of that kim?


10


11 to this testimony and we will ask furthermore that the coun-


12 sel now in his questions suggest to the Witness that there


13 was something said about a purpose, leading and very


14 sugges tive •


15 I THE COURT. Objection overruled.


161 MR • APPEL. We take an exception.


171 (Last question read by the reporter.)


MR. APPEL' Wait a moment--we object upon the gro~21


18 A It was for the purpose of communicating With each other •


19 MR. FREDERICKS. Q Now, how many--were there any of those


20 little dictionaries there at that time?


22 MR. FREDERICKS.Q Did you have any of them?


23 MR. APPEL. Wai t a momen t--we object upon the ground it is


24 incompetent, irrelevant and immaterial; it assumes a


state of fact not testified to by the witness. The Witness


has not mentioned any dictionary here that 1 know of.
~~"..}
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The


Yes, he has, your Honor •.


THE COURT· Objection overruled_


JAR. :FR EDER1OKS.1


2


3 MR. APPEL. We except.


4' A, There were no dictionaries there at that time.


5 dictionaries were not mentioned at that time. It was books


6 of like character that were mentioned, any book.


7 .am • FREDERI CKS • Q 'flell, what was the dis cuss ion? A That


8 was the discussion that we had to get books of any one kind,


9 I a story book, a fiction book, any thing they used that as a


10 code, pick out certain words out of certain pages.


11
1


Q And was the matter of usimga little dictionary discussed


12/ then or at any other time? A It was discussed then. J
13 Q And state what if anything was done in reference to gett


14 those dictionaries or anything of that kind. A 1 bought


15 three of those dictiosaries at the time. Gave one to Mr.


one of the dictionaries you have been talking


One of the three 1 have just mentioned. /


It is not well to lead th is witness: "Is that


16 Johannsen, one to Mr. Darrow and kept one.


17 Q 1 show you a dictionary here Which has been offered in


18 evidence as people's Exhibit 23 and ask you if you ever


19 saw it before. It has already been shown to courjsel?


20 AYes, 1 did •


21 Q Well, state where and when and under what circumstances


22 you saw it. A 1 bough t that dictionary in San Franc isco


23 rrry s elf •


24 II' Q Is that


25 about? A


261 1m ROGERS


I
I
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lone of the dictionaries you have been talking about", ia


2 very leading. We don It like to make objections au t we


3 will have to pound on the table and be acoused of inter


4 I rupting counsel.


5 MR. FREDERICKS. Well, it is amental table. Q Now, Mr.


6 Harrington, 1 wish to call your attention to some writing


7 in the back of this dictionary whi ch has no t been introducai
to


8 in evidenoe and for that reason 1 wi 11 show it/counsel for


9 the defense, if they wish to see it. Having shown the


10 writing to counsel for the defense 1 call your attention


11 to some wor ds in the back of the dic tionary and ask you if


12 l;tou ever saw those words there before? A Yes, sir.


13 Q Do you know who put them there? A That is my hand-


14 wr i ting •


IQ15 Now, state whether or not--atate what was the significanc


16 or meaning of the writing in the back of it?


17 MR· APPEL· Wait a moment--we object to that as immaterial,


18 hearsay, incompetent, irrelevant for any purpose Whatsoever;


19 collateral, visionary, insignifioant in every particular,


20 don, t tend to prove anything.


21 THE COURT. overruled.


22 A It is the names of different partieS" that was connected


23 With the defense inthe McNamara case and letters--each name


24 is terminated by a letter that that party was to be known


25 by.


261 1m • FREDERICKS. Q And state whether or not that was a


par t of the code?
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1


2


3


A It was.


MR. ROGERS. That isobjected to as leading and suggestive


and calling for a conclueiono


4 I MR. FREDERICKS. Withdraw the question. Q State whether


You may (


-----Q When was the writing put there, h~ HarriMR. FREDERICKS.


renew it la ter •26


l


5 or not that had any relation with the code?


6 MR. APPEL· He can state what was said.


7 THE COURT. Yes, 1 think counsel is entitled to have this


8 witness s tate what was sai d •


9 MR • FREDERICKS· All r igh t. Withdraw the question.


10 Q State what was said between you and Mr. Darrow and Mr.


11 Johannsen in regard to wr i ting in the back of the dic-


12 tionaries. A This writing wElS not put there at that time.


13 Q When was it put there? A y'a ter on.


14 Q When? A Oh, wi thin--l couldn't tell you the exact time.


15 I Q Well-- ---~


16 MR. ROGERS. Then 1 move to s tr ike it out, your Honor· . \


17 please.


18 lAR. FREDERICKS· Strike what out?


19 MR. ROGERS. The writing out as incompetent, irrelevant


20 and immaterial and all answers With reference to it, '~Put
I


21 there at a later time might have been put there the last


22 week or two •


.23 IAR. FREDER leKS. Don't you think we had be tter finish wi th


24 that sUbject before you ask to strike it out?


25 THE COURT· The notion to B trike out is denied.
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1 ton? A After nW return to Los Angeles 1 put down .that


2 from a copy of a code that 1 had wh ich was furn ishe d me


by Mr. Darrow.3


4


5


6


-"-MR. ROGERS. "After my return to Los Angeles 1 put down -\


that from a copy of a code", is hearsay, incompetent and a


conclBsion and no foundation laid.


7 THE COlffiT. Read that answer.


8 (Last answer read by the reporter. )


9 MR· ROGERS. YOU' Honor please, the testimony that they have


~O been seeking to elicit is that a telegram came to San


11 Francisco but the code which is explaining the telegram


121was not put down until after they got back to Loa Angeles.


13 MR. FREDERICKS. Wasn t t put in the book until he got to


Q Now, the code that you got from Mr.


14 Los Angeles.


15 THE COURT. Motion denied.


16 1 MR. FREDERICKS.


17 Darrow which you say you copied into the book, when did


18 you get that from Mr. Darro\'f? A So we would understand


19 each other by the word llcode": This code of a dictionary


20 was fi:'lCed on the 3rd--the week ending on July 2and, but


21 1 already had the different initials which represented the


22 different parties before.


A Oh, yes.


lie move to strike that out as inco",pet~S
and immaterial, not the statement of the witnea


(( Before?


Q. 1 see.
2


24


25 IMR. APPEL.


26 irrel evan t







1 of any conversation had in the presence of the defendant


2 or with the defendant and a mere conclusion and explanation


3 of the witness and not relel!ant to any issue in the case.


4


5


6


MR • FREDERICKS • That is very per tinen t


THE COURT. Met ion to s trike is denied.


MR. APPEL. We take an exception.


and prope~


It is leading and suggestive,


7 MR. FREDERICKS. Q Now, when was it that you got this


8 par t of the code, that is, in the bac k of th e book ther e


9 tbt you kept inthe back of the book from Mr. ~arrow?


---10 MR. ROGERS. 1 beg your pardon, he hasn It said he got


12 putting something in the witness's mouth.


13 MR. APPEL. Whatever he got from Mr. Darrow is the best


14 . evidence. He can It introduce evidence of a copy here.


15 THE COURT. Objection overrule:i •


11 anything from \tr. Darrow.


evidence which is not before the wi tness and undertakes to


MR • APPEL. We Obj ect now to the ques t ion on the ground
not


that it calls for secondary evidence. It is/calling for


16


17


18


19


the best evidence. It undertakes to explain original


20 bring out the contents of the original writing not before


21 the witness and not shom to counsel upon the other side,


22 and the witness cannot be examined in reference thereto.


23 THE COURT. ~here are two o.bjections and 1 want the ruling


24 to be clear. The objection made by Mr. Rogers i8 overruled,


25 and the objection made by Mr. Appel i8 overruled.


26 MR Appel. Exception.
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1 MR. ROGERS. Your Honor doesn't permit us--


2 THE com T' 1 wont prevent your be ing further heard if


3 you wish.


4 MR. ROGERS. You see how easy it i8 to create evidence


5 under those condition~ He says, "1 copied it from some-


6 thing Mr. Darrow gave me at a subsequent time." That is


7 not conclusive. The time is not fixed. Doesn't say what Be


8 got from Mr. narrow; doesn't say when he got it; doesn't


9 say where he got it or what it was or what it looked like.


10 You can manufacture evidence of that kind and damn any man


11 on earth with it and the law says that before you can


12 oharge a defendant with secondary evidence of that kind


13 you have got, at least, to account for the first hand


14 evidence, and this is secondary evidence. He says that he


151 put that in the book from something Mr. Darrow gave him and


16 he hasn't even seen fit to account for what Mr. Darrow


17 gave him. Anyone of us could be sent to the penitantiary'


18 upon testimony of anybody. Mr. Darrow's handwr i ting doesn'


19 appear there. We don't know anything ab out where it came


20 from or what it is and ye t we are supposed to be bound by


21 something that appears in the back of a book in this wit


22 ness's handwriting, and a copy of something that has not


23 even been explained • In criminal law, if your Honor please


24 THE COURT. Read that question and answer •


25 MR· FREDERICKS
•


If counsel would go along and make his I .


26 objections and reserve his argument until the proper tirr.e-







1 TIE COUR'lI. Counsel is making an objection and 1 am
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2 inclined to think there is more force in it than 1 first


3 though t. 1 wan t the ques tion read.


4 MR. ROGERS. We ar e en ti tIed to know some th ing about wher e


5 he got it.


6 MR. FREDE~lCKS. 1 am going to show it if you will only let


7 me get at the wi tness.


8 THE COURT. 1 will have to instruct the reporter to pay no


9 attention to the remarks made here when the court asks to


to you verbally?


have a question and answer read. Now, read the question.


(Last question read by the reporter. )


MR • FREDERICKS. And the next question will be how did you


get it? Did he give it to you in writing or did he give it


15 THE COURT' 1 will let the ruling stand but counsel may rene


16 it if it is not cleared up,


17 A 1 got that code from Mr. narrow soon after 1 came to


18 LOS Angeles.


19 MR. FREDERICKS, Q And did youget it from him in writing


20 or did he tell it to you and you wrote it down?


21 ' got it from him in writing.


A No, 1


22


23


24


25


26


Q What did you do with the wr it ing that you got from him?


A T/hen 1 transferred it into this book 1 don't know what


becall:e of it.


Q Wlhen did you see it last? A Not sime 1 got this book,


1 dontt remember.•







6


5
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1 Q was it on paper alone or \'i as it on paper tha t had some


2 other matters on it or what was the circumstances in


3 thatfegard, that is, 1 mean the paper that you got from Mr.


4 Darrow?


MR. APPEL. Wait a moment--vle object to hie being eX;;ined-l


concerning any document or thing not shown here to the


7 other side and proceeding het~ in court. He cannot be


8 examined in reference to that.


9


10


11


12


113


14
I


15 I


161
171
18 I
19


20


21


22


23


24


25 I


261
,
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1 IfR FREDERICKS: Shovnng the loss of it.


2 MR APPE~L: You cantt show the loss of it. Be says he


3 dontt know ·;;.hat became of it. That dontt show loss.
I


4 THE COURr: You haventt shovl.U any effort by this vritness


5 to try to find that paper.


6 HR FREDERICKS: All these objections are premature. The


7 pC7ll7Per time will come before I offer a thing to object to


8 it, and t1:l.ere vlill be plenty of time; no use arguing it


for it.


ask some questions a bout it.


(Last quest ion read by tIl. e repo rter. )


I vVcillt to identifY it now, so I can


Exc eption.


of thing, ",nd we have nothing but his o\'vrl hcmdwri ting


ove'r a dosen times.


]!'[R ROGERS:


HR EOGERS: The copy Yeas for lv~r Darrow and all that sort


UR FREDERICKS: Certainly, thatqoes to the vreight of it.


THE COURT: Obj ection overruled.


9


10


11


12 I
i


13
1


141
151
16 I


17


18 A JcTr Darrow handed me that paper in his ovm hendwri ting


19


20


21


wi tIl. the names as I have got the:r.J. here. \


UP. APPEL: . I don,tt want him to describe the contents of


t ha t p8 P er •


22 MR FP.EDERICKS: He is not going to.


23 lffiAPP.B~L: He is doing it.,'


24 HR FHEDERICKS: No, he is not doing anything of the kind.


25 HR APPEL: well, I subnit, he was.


26 UR FREDEHICYJ3:" Dontt describe ~.nyhhing that v;as
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1 pap3r, 1,{r Harrington, that is, don't say vvhat was in the.
'.


2 paper. A There Vlere names there, and th en certain ini-


3 tiala, c ert,dn letters of the alphabet' after each name.


4 UR APPEL: . Now, he is telling what is in the contents. \


5 1~R FREDEHI CY..8 : p:e is not saying A, B, C, D or G "vas


6 there, or the name for Caplan or Johanmsen Vl8S there.


7 IfLR APPEL: He s aid names of certain individuals was there.


8 THE COURT: Obj ection overrul,ed.'


9 UR APPEL: ]Xc ept ion.


101m APlBL: We obj ec t to th e wi tness stating the cont ent s of


11 the document that he has identified or described, upon the


121 ground it is not the best evidence; it is incom:r:e tent,


13 i rrel want and immat erial for any purpo se, hearsay, and


14 no foundation lai,,:.


15


16


THE COURT: O-oj ection OV' erruled.


·l!R APIE L : Exc epti on.


17 1m FREDERICKS: Now, ....'as there anythi:ng else on that paper


18 exc ept \vba t you have referred to?


19 UR APPEL: Now, we make the same obj ection, calling


for the contents of a written instrument


produced here, e.nd not the best widence,


20


21


22


23


A yes sir.


THE COURr: Objection overruled.


whichis not .Jf
and innnaterial. ,


~I


24 HR FREDERICKS: Vlhat was the anS'vver? A yes sir.


26 you mow where that document is? A I do not.


25 \Yell, I vlill refer to it, then, es a document. Do
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1 When did you last see it? A Oh, it is a long time


2 ago months.


3 Q. Do you think you could find it if you were to make


4


5


6


7


search for it?
r -


}JfR APmL: Wai t a moment. VIe obj 00 t to that e.s c aIling


for lme,re'~nject~re.
\ \ / \


lrR FREDERICKS: Wi thdraw the quest ion.


8 Q. Have you ever made search for it that you know of?


9 A No sir.


10 Q, Do you lmow Vlret yon did with it? A Yes sir.


U Q, 'What did yon do VIi th it? A Destroyed it.


12 Q, Now, state vrhether or not the copy that you have


13 made -- you say you made 0 f that paper in th e back of th e


14 book t here is a tru'e copy of that part of it, of whic hit


15


16


17


purports to be a copy?


IJR APPEL: Wait a moment.


is incomp3 tent, irrel evant


Vie object upon th e groun::l


and irmnaterial, upon th e-f:~- \


18 ther ground the witness is foreclosed urrler a rule c£


19 evidence, from disclosing noVl, either the contents of


20
,


the original,. Olr~'being allowed to produc e a copy thereof,


21 because by his O\'Vn act and deed, he said hedestroyed th e


22 original, and h3 is estopped now, from showing ~he copy


23 there.


24 1!R FORD: :. >.S;ec tion 1855 provides that th ere c an be


25 no evidence of the contents of writing other than the


26 vJriting itself, except in the following cases: "YJhm
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1 the original has been lost ordestroyed; in vrhich case


2 proof of the loss or destruction must first be made.


3


4


5


6


7


8


9


10


11


12


13


14


15 I


16


17


18


19


20


21


22


23


24


25


26


Section 1937: The orig~nal writing must be produced and


proved, except as provided inooctions 1855 and 1919.


If it has been lost, proof of the loss must first be made


before evidence can be given of its contents. Or, by the


recoll:ction of the witness, as provided in section 1855.


Hov{, he has got e. copy he m.ade at the time, vvhich he knows s
.....


is a true copy. ge has got a right to testify it is a


true coW, and put it in, o.nd independently of that, the


document itself is being offered as the document which was


in use. It isn't alone the copy vrhichis in the back of


th e book, is not only proof of the EXecution of a prior


document handed to the witness by lrr Darrow, of e. prior


code that Yias in use, but is admissibl e itself as evidence


of its ovm contents as made and used in .Tuly, for two


purpos es ,-- for two reasons: first, because it is a docu


ment itself, an original document itself in use in .Tuly,


1911, which he r ec eived -- that Hr .Tohannsen sent this


tele,gram, end i t is also admissibleas to evidence of the


contents 0 f e lost docUment, destroyed docU1!1ent, a docu


ment which he didn't keep after he had put it in his


dic t ionary; a document for whic h he had no fu rther oc-


c asion to have used.


1TR FREDERICKS: I vr.i.thdraw the question temporarily.


I wish to put the handwriting in afterwards, I ",rill come
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14 M"R APPEL: Yle exc ept •


15 1ffi FPJIDERICKS: Read the question.


16 (Last question read by the rep:>rter.)


of a third party not in the presenc e 0 f the d efendnnt, not


conrected 'with thedefendant, not tending to prove any issue


enough
to it. Now, it is not. a matter 0 f importanc e~ to take up


time in arguing it. I show you here a document \'bich has}


heretofore been introduced as People's exhibit 22 I~\


will ask you whether or not you ~ot, while YoU~er~;-in ')


San Francisco on the 31st of July, 1911, a telegram from


anyone in the code that Vie have been discussing.


1m APPEL: Wait a moment. ,We object to that 'as ~-~._-\


petent, irrel evfJ1t and immaterial, e.nd hearsay, and no


founiation laid; calling for the Ects anddeclarations


THE COURT:


J
,,~


...---


Obj ection or erruled.


Yes sir.


in this case.


A


1


2


3


4


5


6


7


8


9


10


11


12


13


17


18 lJR FREDERICKS: From vrhom? A Hr Johannsen.


HR APPEL: How, we object to that on the ground that it


MR APPEL: Wait .. moment. ~


THE COURl': Strike out the answer for the obj ection'.


19


20


21


22


Read the qu estioI1'. (Last question read by the reporter.)


23 is incomp3tent, irrelevi:'J1"t and innnateria1, and calling


24 for a conclusion or opinion of the witness; no foundation


25 laid; the telEgram 'would be the best evidence of its con


26 tents or the purported sender of the telegram.







1


2


3
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testify of his oym knowledge that Johannsen sent him a


telegram that he received from some place other thm the


plac e \'[he re the wi tn es s. ViaS.


4 HR FREDERICKS: We are w~sting a lot of time on the. tele-


5


6


7


8


9


g ram 'Johannsen admits he sent.


THE COURI': OV errul ed.


MR .APffiL: We take an~ception to the remarks of counsel.


HR nOGEHS: '\Ye want to ree whether the wi tness vrill swear


to what he doesn't know.


10 lIR FREDERICKS: You don't seem to want to I et him.


THE COURT: Ymat is the answer. '


the ques tion? A }orr Johannsen.


VJh at is t he answer to


13


14


15


16


17


18


19


20


21


22


23


24


25


26


THE COURr: I think Vie will take a rec ess now.


(Jury a'lmonished. Recess until 2 iJ.jf .)
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on the stand for further direct eX~ffiination.


sent. Cas~ resunsd.


DUT ing the


yesterday makes me


H A R RIM A N,


A Did 1 say '851 If 1 did it was a mis-


All together.


You said you went to your office on1Y.~(jccasionally?
~--"_C'''''''''-''.h''''''''''_'''~';'''>'''~'.,.' _ _':'_'.'""'''''_~>'_'''__ hf'-'''_';''~' __;·__~'C-'''-:'>·-'·.''''·-''·' , ..c;"-t"·.-·<,.,......,.~-,,,.-·-"_· .. ,_····· \,,'., I .....


Only occas ional1y dur ing th~".l~>~,,~~Qnj;h .
~~ __~••,'- ;..~""" J -.",---<


VOu".=~~~>;·~;~'gag;d in the matters of the campaign then?


yesterday? A Only occasionally, but before you go on 1


WEDNESDAY, JULY 10, 1912; 10 A.M.


Defendant in court with counsel. Jury called; all pre-


wish to state that the transcript


MR. ROGERS. Q Mr. Harr i nan, did you go to your off ice,


that is, your law office inthe Higgins Building fre rluent1y


or otherwise during the campaign to which you referred on


say that 1 began practicing the last time in '85. It


should nlake rrJe say in 1905.


MR. ROGERS. 1 agree with the stenographer myself, 1 think


take. 1905 1 came back the last time after my sickness.


1 didn't arrive in I,os Angeles the first time until '86.


A


you said '85.


Q


A


morning? A Quite a little before 8.


Q Were you at your office the morning of November 88th?


A I was.


Q, From where did you coIDe to the office? A From home.


Q Fron! home. What time, about, did you leave home on that


Is 1


2


3


4


5


6


7


8


9


10


11


12


13


14.,


15


16


17


18


19


20


21


22


23


24


25


26
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1 we took our meals down tQ'.'in all together j 1 left early.


2 Q HoW did you come? A Walk.


3 Q Where did you live? A 1207 Maryland street, that is


4 I, between Fourth and Fifth, a block or tV'TO west of Figueroa


5 a ahort atreet.


6 Q Did you I:39.Y--You say you walked? A Walked.


took the machine from there to the off ice and from the of-


Did you come direct to your office or did you stop any


Corner ofA


A 1 walked down to the German-


American Safe Deposit Vault and after .visiting the Y.?-~1t


fice to the headquarters.


Q Where is the German-American Safe Deposit?


Four th and Spr ing •


where on your way down?


7


8


9


10


11


14 Q Approximately, according to your recollection, what time


15
1


16 .


17


did you arrive there? A Well, it was a little after 8,


1 don't remember, probably 15 or 20 minutes, somewhere


along there.


18 Q. Did you wait- any time at the vault or not? A Waited


19 until they opened~ They open at 8:30, 1 believe.


Q Did you go to the vaul t? A I did.


Q What did you take from the vault? A ~500 in gold !-<-IQ In gold? A Yes, Bir.


Q 'Did you take any currency at all? A No, Bir • I
Ci What did you do wi tl: the $500 in gold that you got out


20


21


22


23


24
25 I of the vault that rrorning? A On the day before--


261 Q You say on the day before? A On the day before,


I
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note.


was on the 27th, the First National Bank presented this


1 told him to be at the of-


You say this note?Q,


the headquarters and told me.


\
MR. FREDERICKS. May we see it, if it is going to be used?


A To my office to ;'hr. Russell, who was clerk in the office, I
and demanded payment. Mr. Russell, on that day, caXHe to \


1


2


3


4


5


6


7


8 fice early, that 1 would be there on the following money


9 with the cash, stopping at the vault and that 1 would give


10 him a check, and that he could then deposit the money in the


11 bank and pay the note. On the morning of the 28th,


12 following the presentation of this note, I came past the


13 vaul t, got the money, took it to the off ic e, gave it to ~!.r.


14 Russ ell J signed the check for the amount of the no te, told


15 hi n: to deposi t the 500 in the Cal ifornia Savings Bank,


16 which he did, and to inquire of them if there was sufficient


arr~unt to cover the check; the check amounted to about $60017


18 1t Vi as a lit tl e a hor t • On the folloVling day be came, on--0;-- - _


19 the 29th, informed me that ffiy balance was a little.-EhQt.~_


20 I went with him again to the vaul t, got $100. He depoG i ted


21


22


23


it in the bank and paid the note on the 29th, and the stffinp


on the note will ahow the date of pay rrent and the check


will show the date it 'N9oS dr9own.


24 Q ~ow, you ha~e spoken of this note which you have pro-


Is this the note you referredducedi counsel has seen it.


to in your testimony that I now show you? A
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circumstance may be introduced in evide as part of the


As far


physical fact, any


thh only object of it,


his recollection is


There is no dispu te about the


care anything about that--about


been paid, but,assuming it


has it on this case?


case.


--as sort of accentuating, if po ibIe, his


the fact that the


of the issues in


fact, your Honor,


as the witness using


concerned to fix the date,


had been


A 1 beg your pardon,


MR. ROGERS. If your Honor


he has done that and we raised no objection.


A That is not the object of it, pardon me.


note that the First National Bank presented to me at my


office ~ the 27 th •


MR. ROGERS~ 1 offer this in evidence •


. '"MR. FORD· T~which we object on the ground it is incom-


petent, irrele~ t and immaterial and not pertinent to any


MR. ROGERS-


tes tin;ony of a wi tnes8 to which he refers They in troduced


Franklin's deposit slips and one thing and


MR. FORD. Those were moneys actually


THE COURT. 1 cannot read th3.t stanlp on ther e,


testimony.


MR. ROGERS· You are not a lawyer at this time, you are a


Vi i tnes8 and 1 Will take


got my best glasses With me this morning.


kind--


1
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4
p
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1


2


UR ROG,~~~~=_?-g~t.i~Y01lX-H(,)ir~~~~are pretty


good.'


3 Tlfil: COUffi': Yes) I read it now. The stamp says "Paid


4 November 29) 1911." Do you want it in evidenc e1


5 l1R roGERS: yes sir, I offer in evidence the 'whole no te,


6 together with the stamp.


7 THlJ: COURr: Defendant's exhibit in order. Objection over


S ruled.


9 THE CLERK: Defendant's exhibi t G.


10 MR "ROGERS: As soon as it is marked, I wi~l put it in th.e


11 record. CHote marked.) Certain pencil figures on the


12 left-hand corner, do you care to have them in?


13 MR FREDE.RICKS: Not unless they are material.


14 bfR "ROGERS: In the left-hand corner, "$55?tt, and two


15 naughts above the line. ttEl Monte, Cal., october 20,


16 1909. On or before two years after date, for value re-


17


18


19


20


21


c eived, I promis e to pay to NEUl:i.e 1}obyns, Fluvia Dobyns,
I


Thomas William Dobyns and George Perry Dobyns!.' scratched


out /1 ~~~JW::kolLaJ_====-


~-Q£--ia-~tont~,-~.-,-gr',order, at its banking house in


El Monte, th e sum of Five hundred and fifty-seven dollars


22 with interest at the rate of f5% -- tt figure 8 __ tt~ per


and should the interest not be so paid then the Whole


annum from date until paid, interest payable semi


annually, and if not so paid, to be compounded semi


annually and bear the Brone rate of interest as


23


24


25


26
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sum of the principaland the interest shall b ec om e immediate


ly due and payable at the mption ~ the holder of this


no t e. Shoul d suit be c ommenc ed to enforc e p cyment of


this note----- agree to pay the additional sum of 10% on


principal as attorneys fees in said suit. principal and


interest payable in gold coin of th e United States. Pre


sentment ~nd demand for payment, protest and notice of


protest are waived. 11 Signature, ".Job Harriman."


Certain figures, "921 Higgins Building", "11/2?" in pen-


10 ,cil. "November 23,1911", in rubber stamp across the face,


11


12


13


14


15


16


17


18


19


20


21


22


23


24


in the stamp "Collection Department, Paid NO! ember 29,


1911. First National Bank of Los Angeles, Cal." On


the back Endorsed, "5/1S/ll. Paid interest to December


4/10, $50". Two small naughts above th e lin e. tlpay


to First National Bank of Los .Ang el es, Calif. for coln


First National Bank of El 1.ronte, It somebody "Worth EVerett,


A.C." Now, you say youwent there to the safe deposit


vault on the morning of November 28, and got $500 in gold


coin which you gave to ur Russell, which proved not a.uf'fi


cient to balmce your account. Have you your bank book of


that time? A I have.


Q Will you.produce it? A I will.


Q Is that the bank book which you now shoVl me? A That


is th e bank book.


California Savings Bank of Los Angeles, California,


Do you know that this


25


26
in account vdth .Job Harriman.
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1 book VJaB kept in th e ordinary course of' busin ess? A It


2 was.


3 Q Do you mow that th e ent ri es made t herein are in th e


4 ordinary course of business of the bank? A They are -


5 they were.


6 Q And your business with the bank? A yes sir.


7 Q And is this the book of th e time or of the date or


8 interval of November 29th and November 28th, 1911? A It


9 is.


10 Q And have you had this in your possession since that


11 time? A All the time excepting when th~ had it, being


12 ba1anc ed.


13


14


15


16


17
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20
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to trace his actions at that particula.r time, and ought


Harriman paid a note on the date which he says he did, on


There


-------


4~
bookThn. t is myAAnd this is your book of that time?


it is incompetent, irrelevant and immaterial and self-


of tl' at time.


Q


serving and no foundation laid. The point i8 this:


tte date of the 28th. There may be no contention over the


matter that he depoei ted his money in the bank, $500 in the I


bank, to pay the note on that date--the contention, if ther


ITlight be no contention over the Itatter as to ~vhether !Ar.


MR. ROGERS. 1 offer this in .evidence, if your Bonor please,


in connec tion with the teB timony of this IV i tnesB, par ticu


larly the depoei ts on November 28, $500, and of November 29,


$100.


1m. FREDERICKS. That is objected to upon the ground that


i8 any contention, will arise--does arise in this regard:


!hr. Harr irran did go to the vaul t on the morning of the 28th.


Mr. Harr irn9.n did get money from the bank on the 28th. Our


position would be that he got $4,000 from the bank on that


day and gave it to ilr. Darrow. The posi tion of the defense


would be that he didn't. Now, if--this would be iu~aterial
I


in any event if he also did this, the fact he did this doe6~t


in any manner pr eel ude the 0 ther •


THECOURT. 1 think that is a matter for argun:ent to the


jury, but it is as counsel has 8uggested a physical fact


that enables ttewitness to account for his whereabouts and


36 1
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be received in evidence. The objection i.e overruled.


2 MR. ROGERS. Well, while the bank book is heing marked 1


3 show to the jury t1:e note, With your Honor's permission.


4 I THE COURT. Yes.


5 MR. ROGERS. 1 show the jury the note which has been in


6 evidence.


7 l.ft.R. FREDERICKS. The entire bank book vias offered?


8 MR. ROGERS. The relevancy depends upon the two items which


9 1 related in the offer.


10 THE COURT· You are only offering the book for the purpose


11 of showing those two items?


12 MR. ROGERS. Of course, to make those two items competent


13 the book must go in.


14 THE COLmT. The jury has completed the examination of the


document, proceed.


MR. ROGERS. Now, the defendant's Exhibit H reads as


17 follows: "California Savings Bank of Los Angeles, Los


18 Angeles, Cal., in Account with Job Harriman: it is on the


19 front page of the book. Now, on the book itself, "Dr.


20 California Savings Bank of Los Angeles, In Account with


21 Job Barr iman, Or. 1911. October 21, 500; November 11,


22 --" a figure which 1 cannot read, I don't know what it is.


23 A That is the initial of the teller, 1 think. You see it


24 changes to B later. lit is H and B.


Q "IJovember 11, H 500;" ei ther 500 or 590, 1 don't


wh ich that is. Have to figure it up and find out.
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1 A 1 am not able to say. It looks like a 9 but 1 was not


2 able to say this morning. 1 think it is 500, however.


3 Q "November 13, H 200; rrovember 81, H 160; November 28,


4 I H 500; November 89 j" in rubber B tamp, "1911 B, 100;


5 December 13, 1911, B 549.05; December 28, 1911, B 60;


6 December 30, H 170; January 6, H 200; January 6, 1912,


7 Balance 226.71", below it the figure "50", below it the


8 figure "23"; "January 23, 1912, B 200. On the Cr. side--"


9 A NO, that is a continuation, 6 imply aeon tinuation • TheE


10 are no credits in that book.


11 Q Oh, 1 see. "February 2, 1912, B 300; February 5, 1912,


12 B 1400; February 14,1912, B 100; February 23,1918;


13 B 100; February 87, 1918, B 100;


14


15


16


17


18


19


20


21


22


23


24
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I26 I
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1 March 2, 1912, H. 125; April 5, Ldgr, 343; April 18, ditto
-


2 marks, ?5; April 24, 1912, B. 100; April 26, 1912, B,


3 100; pencil figures, 1500, nothing opposite. M~ 23,
, .- ....


4 1912, B, 283.?5; ~une 1, 1912, B, 350; ~une 14, 1912, H,


510. I show th e book to th e jury.


6 };fR FREDERICKS: To shorten matters, we will not contro-


7 vert the fact Mr Harriman paid $500 that day and an addi


8 tional sum on the next.


9 THE COUR!': The jury has examined the EXhibit.


10 ):'!'R ROGERS: The statement m8y be read to the jury. I


11 don't think theu all got it. (Statement of 1fr Fredericks


is that? A Mr Ford has it.


UR :EURn: .Tust a moment. We oqj ect to that as irrele-


UR roGERS: How did lJfr Ford happen to have it? A j\fr--


lfR ROGERS: :Your Honor please, here is the gi st of this


A 1.{r Russell --


I 'vvould like it, please.


whole thing


THE COURr: Obj ec tion overruled. Let him allsy/er.


vant and incompetent.


Q


iTtR FORD: I am looking fo r it, Mr Rog ers. I expec ted


you vTould ask fo l' it.·


read to the j nry. )


HR BOGERS: That is not full enough. Now, 1fr Harriman,


the check for the money paid out upon that note, vhere


12


13


14


15


16


17


18


19


20


21


22


23


24


A J.!r Russell, whom I paid the money


1m FORD: If the court pI ease, I wish to aid just anoth26


25
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obj ootion to that. The only object of this question is


to in troduc e a s elf-serving declaration, to detail -vmat


som ebody e1 se did, an d to show how it came to the po ss es


sion of the District Attorney. Now, the fact is, it came


into the District Attorney --


UR ROGERS: I object to the District Attorneystating


\mat thefact is.


THE COURI.': Just a momen.t, Ur Ford. NoV!, th e court has


ruled upon this question and there is a circumstance


here that in the opinion of the court, th e jury is, en


ti tIed to have eocp1ained by ,the wi tness in response to


the qu estion.


!'fR roRD: Yes, your Honor, if the court will pardon me


just a moment; it is not so much a question -- it is not


the SUbstance of the question as the answer, Which is not


going to be responsive. The witness knows the official


manner or can state the official manner in which the Dis


trict Attorney got possession of the document, and further,


I would like, before th e question is answered, to ask


leave to cross- ex:amine him just a moment, in order to pre


vent self-serving declarations from being introduced in


evidenc e.


J.[R APPEL: We obj 00 t to that, your Hono r. we have aright-


1m FORD: Just pardon me a moment, Ur Appel: We will


show that th e wi tness is mistaken y,hon he makes the


and I ask leave to show on cross-examination
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I appeal to your Hono r, not to allow him to


2 testify here.. We take th e fac ts from the sworn lips of


3 the vii tnea-s. We take an e;.cc eption.


4
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MR FORD: It will appear in just a moment, and the whole


thing will be dispo sed of, and to prevent any s elf-serv


ing declarations coming in fran th e 'Ni tnews.
v


TEE COURl': I don, t think that you hmre any right to assume


that ],fr Harriman here is going -to' answer a qu estion in


a way that is not responsive.


MR FORD: Then,! \vill ask your Ronorto caution the \nt


ness in answering, not to detail conversations.


TEE COURT: I don,t think Mr Harriman needs cautioning.


He is a lawyer at the bar. Read th e question.


UR FORD: If the court will pardon me, ! don't want any


conversation between himself and some other;person in the


absence of lfr Ford in response to this question; that is


what !Y18nt to keep out. ! lmow what is alleged to h81e


occurred and it is to keep that ont, because it is a self-


serving declaration.
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THE CO'L"RT. If ;,ir. Harr iman were not a lawyer 1 would cer


tainly admonish him to 6 tate the facts that occurr ed and


not conversations that are not called for in this quest ion,


but as to the facts.


MR. ROGERS. Just a morrent, if your Honor please, at the


risk of talking after your Honor has ruled, might 1 sug


gest that barring of a certain matter here in order that


your Honor may intelligently rule upon the answer of the


wi tnees: Now, Mr. Frankl in has assumed to detail an alleg'2d


conversation between himself and Mr. Darrow in which 1:'1'.


Darrow said, "You needn't worry about Job, or Tltr. Harr im:m,


he has got it all fixed it up. He paid a note on that day


and he has got it a11 fixed up." Now, we purpose to show


that ~,~r. Harriman had testified and Mr. Russell had testi-


fied before the grand jury, and it was in the posseGsion of


the Distr ict Attorney before iiir. Frankl in ever tea t if ied


to such a thing, that is--


MR. FREDERICKS. Doesn't that show that it was all fixed


up?


MR. ROGERS. No, sir, it shows that Franklin was fixed up.


MR. APPEL. It shows that'Franklin was fixed up and he


got his info~mation from the other side.


THE COURT· We are getting aVlay off from the case. The


question is admittedly a proper 1uestion. 1 do not think


this Witness needs any admonition to answer the


directly or sirr.ply. He may answer the question.
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A Mr. Ruseell, the same man to whom 1 have referred, was


called before the grand jury in the investigation of this


case. On his return he told me that he had been asked if


he--


TEE COUR T. ¥Vai t a momen t, Mr. Harr iman •


MR. FURD. That was just the point 1 was driving at.


1,m. FREDER leKS. 1t is hears ay, plain hearsSty.


A WeI1, it is a matter of record before the grand jury,


your Honor.


THE COlJRT. This question is calling for this Witness's


knowledge as to whether he knows how Mr. Ford got tha t creek


MR. APT'ElJo It goes further, in view of whs.t Mr. Fredericks


has just said, that this witness had fixed this matter up,


and in view of their staten,ent here and the statement of


MR. ROGERS. Read the question.


(IJast question read by the reporter. )


to do with it. They did not know, your Honor, at that time


that he had gone to tne bank or had had this transaction


[I1r. Franklin that ~lr. Parriman here had gUil ty knowledge of


this affair, as they claim, we have a right to show, your


Honor, that when they came to him, ;,!r. Russell, and said


something to him, that this man upon the witness stand,


then claiming to be absolutely innocent, every act of his


indicated that he was absolutely innocent, every act of his


in giving the inforffiation and of every kind and description


to the other side was the best proof of his having nothing
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unless the information came directly from Mr. Harrirr,an and.


directly from Mr. Russell, who had acted for him, and that


when Mr. Russell came to him snd said something to him as


to who.. t i nformat ion th e other s ide had, 1 imag i1:e that --1


don't know what his statements will be--we have a right to


show that he acted perfectly consistent with innocence and


. with the innocence of the transaction.


MR. FORD. This is the first time in a court of law 1 ever


heard a doctrine enunciated that a witness could explain


his acts by self-serving declarations made upon particular


occasions, but 1 do not think it is necessary to discuss


that phase of the case, because counsel has already stated


that the object of this was to show that these docunents


had come into the possession of the grand jury, they are


in the possession of Ford, andtha~ it was for the purpose


of showing that they had the possession of them befere


Franklin teotified,in order to show up a frame-up between


Ford and Franklin, although he has before tljis time stated


in the record he did not make such accusation, and in view


of the fac t they have made trat aecusation, th e only th ing


necessary is to show the date that went before the grand


jury, that document. There is no claim made at the present


tirre that the District Attorney got possession of the docu


ment surreptitiously, or in any other manner than a legal


rr,anr.er ir. response to a subpoena to produce it before the


grand jury. We have the docurr,ent in the archives, or
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It is not in the bex, 1


It was introduced as No.
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have in the grand jt;ry exbibits.


have sent upstairs to locate it.


50 before the grand jury.


MR. APPEL' Counsel does not get the ideg.


MR. FOHD. And that being t'te cas'e, how the v;itness carl.e to


give up possession of the document or any self-serving


declarations that he migrt have made while so doing would


not be admissible to explain the co~duct of the witness ;


a witness or a party cannot explain his conduct by state


ments made by 'timself which are merely self-serving. That is


a rule that is as old as the hills and the reason of it is


perfectly plain, your Honor. A man niay have concrni tted a


criEle, he may have framed up an answer and divert suspicion


from himself,







,- 4173


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


He may have expressed certain sentiments, he may have


tried to give them, to give that very frame-up of the


transaction and made remark~,self-servingdeclarations,


while so doing, in order to divert suspicion, in 0 rder to


pretend th at he vvas innoc ent, and then go on and try to


produce those self-serving declarations. The courts from


time immemorial have held that \-vas the most vicious kind


of evidence classed as hearsay, and not admissible at all


under any circumstances, and if your Honor wants decisions


to the admissibility of s elf-serving declarations we can


furnish thollsands of them; the century will be full of


them.


HR APPEL: You dontt need to, we will admit that.


lrR FORD: mur theory with regard to this witness is, he


framed up a certain thing to occur vhen he would hale an


explanation and when th e time came wh En those matters were


being investigated that he came fOl'\vard in this investiga


tion,·that he came forward wl:th a number ofself-serving


declarations; t hat may be the theory we will adopt in this


case, and if that is true, why, if the wi tn ass be allov/ed


to put in evidence those self-serving declarations of the


:!frame-up he prepared to unlo ad -- that is the viciousness


of the principles. I make that by way of illustrating


the point.


MR APPEL: It is not a self-serving declaration. We


admit· a man cannot be peITlitted to sey that he did a
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1 tain thing by way of proving innoc enc e, although I know


2 of one case where a man was allowed to prove his inno-


3 cenc e at one time, but he was peculiarly before fh e court


4 at that .I. •l.J.me. Here is a man that has his own check. We


5 v~nt to show how he passed it to the District Attorney's


6 office. Cannot he say that a man from the District At-


7


8


9


10


11


12


13


tomey's office came and wanted it, a man that we will


show acted as his cgent when going to get it from him?


If I have a document in my hand vihich is my oym, your


Honor, and it is found inth e hands of counsel on the


other side, and I ask "How did he happen to get it?lI;


"Let's see, he sent a deputy sheriff over there--.'at


least a deputy sheriff came to me and ask Ed me ~- told


14 me that the District Attorney wanted it and I gave it to


into the District Attorney's office through their ovm


Now, is there any self-serving declaration


.And that is the circumstance to show that it got


procurement.


in that. It simply explains how he parted ~~th it, under


what conditions he parted with it. It is not what he


said to Russell, it is not what he said to Bussell, it is


his ac t of parting with it, accompanying it "j, th the d e


clarations; ~hat is not" hearsay, as your Honor 'Nell knows,


wi th the act and reeclarations accompanying Each other.


Your Honor may explain an act, and it is not aself-serv


ing declaration, it is an act; it is this check that wa


supposed to be in his hands, and we are simply explaini


him. II
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is no t goiI\iS to say, "I am innoc ent; I went end told JUdge


Hutton and someone else IVJas innocent of any crime," or


ItI did this and I did that It; he is not doing t hat. Tho sa


how it happened to go there. \va \l!Jant to show that ],fr Rus


sell '1.ent before the Grand Jury, that some other matter


came up iIi reference to this check, that he went over


there and asked Mr Harriman for it, that the District


Attorney wanted it, and that he parted with it and sent


it over to the District Attorney's office, and subse


quently Mr Harriman will probably say he found out it had


The very fac t • your


That is not self-serving. Hereached its destination.


Honor, that counsel says he can site thousands of decisions


on the point, is to show tl18t the trouble with the deci-.


sions is this: "\'llh at are self-serving declarations and


what are not U ? We all know what self-serving declarations


are and the very f ac t th ere are many dec i sions on th e sue


ject is proof that the question is not well settled or


there would not be many thousands ofdecisions on it,


as to the application of it.


I,f.R FORD: This is our obj ~tion and I presume we have a


right to close.


THE COURT: yes sir.


MR FORD: Th~ theory upon which your Honor has admitted


the ev idenc e of what occu r.ced at the bank emil. the making


a check and so fo rth, '.'laS merely that it was some slig


eo re self- 3 erving declarations.
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1 incident of the corroboration of the witness' whereabouts


2 on that dayor the things that he did on that day,
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tend to have made it.


sible, wh ich conversations if admi tted ':'lould serve


However, th~t is


Get busy.


1 certainly ciid not hear any such ren·.ark.


Tte cot:.rt admitted it, leaving the weight of it,


1 do r.ot want to--permi t me to corr ect it.


District Attorney and that wtile doing so voluntarily ttat


be made certain declarations, which declarations if admi -


to say anything of the kind.


THE COTmT. That is a misunderstanding of what the court


might have little weigr.t and 1 didn't understand the court


although, as your Honor suid, being of a negative char-


TEE COURT. Tte COt:I t did not so s ta te •


UR. FORD. The Court did not pass upon it.


MR. ROGERS. 1 understand counsel says the. court says it


very little weight.


it is absolut.ely in,rr,aterial and the only possible oeject


rere is to show trat the witness gave it voluntarily to the


acter, its weight may not be very great.


very properly, for the jury to detcrn.ine. !TOW, that 'being


the point, the ~anner in which the District Attorney got


said. If such a ren,ark was made it certainly did not in-


a matter for the jury to determine, that being the point


to be established--


UR. DARROW.


UR. FORD·


MH. ROGERS.


UR. FORD.


MR. ROGERS. 1 do not understand the court to say it hei.el


UR. FORD. 1 do not want to misquote the court.
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rJow, the declarations of


2 ttat charact.er serve no other purpose than the Witness


3 himBelf saying he is innocent. Now, counsel is absolutely


4 in error as to what self-serving declarations are if he


5 does not know th::.tt to be a self-serving declaration, and.


6 we can br ing in plen ty of au thor i ties on that as to what


7 constitutes a self-serving declaration, and certainly


8 there ought to be no dispute upon such an elementary pro-


9 position. That is purely a self-serving declaration.


10 THE COURT. Tria argunent is for tte assistance of the


11 court and not to enlighten counsel on the other side.


12 1 am satisfied from the statement made by defendant's


13 counsel as to what they expect to show here that thewitness


14 should be allowed to proceed. The court interrupted him


Tte question and answer so far wiD be read to hiw.


IlR. FORD. In order to avoid further complications, do


presented, 1 think that--


THE COURT. Yes, sir, under the peculiar circun"stances here


MR. }'ORD. The answer was, "'You did?"


made by the defendant's counsel as to what they expect to


prove, it io i~po8sible to deter~ine that question at this


tirre arJCi the witness is directed to proceed with hie answer.


upon the theory it seemed as if he was about to reach some


self-serving statereents, but in view of the statements


we underst:md your Eonor's rul ing is to permi t tte witness


to detail tte conversation bet'Neen himself and Mr Russell?
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and again this ITiorn.ing/from one side or the other here, 1


at


·4119


We wi 11 take a


emen, there is a little matter


sir.Yes,, .


, "


colla ter ally.


\ '--------
o ugh t to b e~d;rl::-;S::-::p;::-:O;:;'-:B~'e""'d~·o:;::-I:r--:::-a"%'t-t"""h";'l-s-t-i~_;___ 1t i


~outside of the case and in a sense ~ntiide of tte case,
_/~


lr.forlLa tien/came to my ears las t night
~.-


TEE CO -)
//


v/R. FOGF.RS. What are you going to do wiil1 your exception,
/"


URI FORD" 1 don't know, we have no pr;6tection.
/


TEE COURT. 'J'te reporter will read/the question and the
/


answer as far as it had proceede,d<Nhen the court t~d inter-
/


/'
'J'B'E REPORTER. 1~r. Sn:i th hJ.ythe question ar.d answer.


TI~E COURT. Perhaps you~£n reframe it.


MR. POGERS· It WOUl;':'b'e infir..itely more satisfactory and


1 coul d pr oceed very;· much mor e rap idly and in tell igen tly
. /


if the District Attorney would give me ttat cbeck, and Mr.
I


Ford is diligently looking for it and has so far not been


able to find ~--
THE COURT.~e are about to take a receS8 and perhaps it


will appe¥ during that time. Gentlemen of the jury,
/


bear in ~ind yeur former admonition.
/


rec ess lor five rr.inu tes •
!


(Af tel rec ess • )
/


'J'HCOURtT'


MR. FORD.' We tak e an excep tien.


rupted the wi tnes8 •
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ingc--T5I;-6r~-a"galn;:, t ene a id6-0~r",e~he~=.an.Ltb..aj; he was


availing himself of the opportunity to express hiS~jU
dices ~ore or less. 1 will not state which side ~~as


,/


un1 eBS it becon"les neces sary i but, this morning,/before
/


court convened, 1 went to the jury room pe/96'~a~lY in the


absence of any officer except myself, mad~ the inquiry of
,,/'-


,/


each and every member of the jury, ~xcept :,!r. IJeavi t t, who
/""


was not then there; since th:lt /t'i~e :md during the recess
/


1 have made the same inquiI'y:/'6f 11r. l,eavi tt, and each man
/'


on the jury has stated p,9s"i tively and absolutely and
/


unequivocally tha.t tlj.8·{e is no auch influence, there has


been no such aug~~on 2~d positively denies th~t any


officer of the~urt haa in any way attempted to influence


y or indirectly or to cast any slurring remarl:s


or make any favoratl~g,!l~m~rLt.§...",~,~L_to the
"",",..",...~...~.;;""",:••t~·~~ -.,...,.,.....~""'"


o th er • ... -..,..,,-,,""~'''''''
l!''''''#"-


~-«.~e.-----
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"


justice to ~!lr. Aguirre, who has the..'entire confidence of
.i


l


this court; so far as 1 am personally concerned 1 have no
/{


cri ticism whatever and would pot, under the shOWing made,
/


sugge~t or ask to make any pnange, but he insists on it as
/f


,.0. personal matter and for that reason I deem it proper,
I


under the circumstances"~ to make the ar.nouncement, to say
. /


that 1 will take the/matter up With the sheriff and 1
,r


/~


believe make a suitable selection before 2 o'clock this


afternoon. ~/
MR. ROGERS. /if your Honor pI eases, the def ense is not


;1
satisfied.with the mere relation of the situation as your


"/!,'
Honor h.as so fairly presented it. There are circun:stancee


/


connJ6ted \'IT i th this rna tter which lead me to think--
ITHy COURT. ' One n:or.uent, :.ir. Rogers. 1 think if there are


flrther proceedings in this rr.atter, perhaps it would be
~...........-",-_. .- - _.---.._---;"~--....


better to take it in the absence OIthe-j-Ul\-y-----"-"'"
~-,,.....~.


MR~·'ROGERS. No, air. The statement has been made to th


Nevert~ess, 1 regret to have to say at this time that
", --~'--.~~ ...<".,.....


Mr. yartin AgUirre-:""'4\VhO'''iB"""J..D",.,,,2.~this work at


ttis time" informed n'lS before court' co;v.eIiea"''''tf.''ts"rr;orning
\


that under the circumstances he felt that it would} be
/


too embarrass ing to him to proceed and ths..t he mu6 t ask to
, j


be relieved from further duty. 1 again discuss~d the
~


_./
r


matter wi th him during the recess that has j,u'st taken


place, and very much to my regret :.11'. Agui~fe still feels


that his position will be so uncomfortable, that for per


sonal reasons he ought to be relieve,d". 1 say this in
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jur?, if yrmr ..I:lone:r-p:~~"..:~~",~.~..:""sir, that they


ought to know the full circurr£tances. 1 t~J'nk they ought


to knowhow this matter was brought to youronor 's atten


tion and what about it and 1 openly charge hre, without


go ing beyond wh at your llonor wi 11 per Itit me)to do, 1


openly charge here, there was caused to bE)' pUblished a
I


criticism of Martin Aguirre for the s017'purpose of offend-
I


ing his wellknown sense of justice and/his pride ir.. order
/


to displace him, to disgr ace him and ,lfh er eby to be placed
I


~i


an in;putation against him, and hecquse of a racial connec-
l


tion, as was stated in that veryfirticle, sir, upon M~


Aguirre, whom we have all known;{ere, 1 since 1 was a litte
I


fellow so big, and all of us Jave loved him and trusted
I


him and believe in him and do now, and 1 say it is a
/


shclnJe and an outrage tha t/th e obj ect of that ar t ic le,
/ .


which is a scandalous a~ scoundrelly.-_ thing, should be


published simply by odending Mr. Aguirre's well known sense
I . .


of justice. 1 say it was a scheme fron: the start and 1
/


stand ready to prQve it. 1twas wr i tten by a man who has


been in the em~y of the District Attorney's office, and


pu bl ished for the purpos e of offending ;,:r. Aguirre, in


22 order that e rr.ight be driven from his position and Mr.


Appel, me tioned in the article, because he belongs to the


same ra~ thereby stanps this as a scandal, a shame, and
I


it ougbt not to cease w·i."~.h.-thiskfrid·o:r·lh1ng,and1 don't I


/ .. _" ..~


pr opo's e, if....your/·-H;~or s ces fit to send n:e to jail
''''''-----
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MR. ROGERS. Yes, sir.
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I don't i'h-telld to stand here and let Mr. Aguirre be stan,ped
"-----.........._._,~--,..... ~._._••"._._..~~ ........-. __ .-q


in such fashion. 1 call for--tne~-proauclf~~ of the author
\


of that article and 1 would like to cross-ekamine him
i


labout two minutes, and I will shovfwho he is and where he
/


/
t


/'
THE COURT. You meclIl the newspaper article?


/
./


.f
.1/


/'
THE COURT. ;he newspaper ar ticlo/ is not the governing


//
factor in this matter j 80 far/as what Mr. Pogers has said,


/r


1 concur in it and do not r~gard :Jr. Aguirre in any way
,i


l


I
S tamped as having comrni tted any in!proper act. 1 shaD


/"


r eques t the sher iff to/i'Ms ign b im to my depar tment as soon
/


as this case is over<' ;.ir. Aguirre has stated to me that he
/' ~


will be Willingjb accept such assignment, but he has


on personal gp6unds asked to be relieved until this case
/'


is over and solely upon those personal grounds,, //
MR. APPEL. Your Ronor, the information came up t~3.t these


. accu6~ona ware made to ycur Honor in chambers. That in


V~Of those accusationa that thie reporter went cut and


(inve6tigat~§__th~mat~or ~d he took--
~~.~--~


THE COUR T. pOvl is that again,


22 catch it.
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1m APP'EL:-~:lr.t~;m4;;u..l..o.rL...l~~e~t~o~u~s that th e matte r vvas c om-


plain eel· of by som ron e e upon one
:~


side of the case. \
t
I
I


THE COURT: yes sir, I have stated that in this courti


room at this time. /


I,m APFEL: That afteI"'lvards this repo rter went out,,," in
/~~


vestigate the matter and he taJmi to me last night and
/1


he said the oQjection to Mr Aguirre was because he was a


friend of mine. I stated to him, your Honoi', that he was


my friend, and that I was his friend, but I did say to


him, your Honor, that n~er in my life, and all the of-
/


ficers of this county can come hereto your Honor or to


anyone, and say that I ever asked /him to do a single


"thing for me in a case, or aske,d' them to do an unlawful
/


or improper act. It was an ~nsinuation, an accusation
,..


against me, forsooth, cecause I am that man's friend, and


became, your Honor,,,!.e had' the timerity to talk in that
t


room and h ere and elsewhere in a foreign language, and be


cause someone, not mentioning names for the purpose of


not offending their feelings, weee \vatching us talking


upon some things not connected with the case. The su~


pic ions of t.~e other si de led to their going into your


chambers arid pointing to me and pointing to this man as
/


dOine.soJil~thing improper in this case. It was for the
. I


. P!lrPose, evidently, of getting even with me. It ,vas fo


I,/~1J..e_plH."~-·e6T castIng-sus:pic·ioii-··fii·at~vouidm1."1'i;;'ate-~.a
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client's interests.


THE COURr:


cotulsel on one side to be in aA;)osition to injure his
/


/9


/
I\'mnt to cl ear ;f.hat up right there, }Jr Appel.


,J/~ ..


There has' been nothing s~id in my presence or in :my hear-
,


. £.:


ing, directly or indir':3ctly, excepting inquiry as to
;'


whether or not yr ;g~irre and Mr Appel were related by
I


blood ties or by ~nsan~uinity, to which I replied to my


best kno~ledge apfd information, not.


}m APPEr.: rf this. and r .rant everybody to understand


it, that th,re is not any blood relationship between


us. but fe is a relationship of eternal gratefUl


friendsh~p for each other, and if that is any disqualifi


catio~~ain~t this man, it is a disqualification against.
I


me}o serve the interest. s. of thi.3 man h ere in this case.


~, can it be said, your Honor, that we ha.re to go
LT"......,.......;tj_,.,,~~-..-;,-..... ".,' .~,~.' ..._# .....,_.'r.'.."..c-:-.~"...>'"'"L·_.~-'·,·.·_,.,...~<~-"-".,.-c,·,,~ ... ~_.-.~·'''·"::..''-.. __ •.JO:~.':,./·''''--···'·-.··T...,>. __._.~_,.",e • ,.,._ ..._. __ ~ .• ._.~. •


about and meet ourfriends in the court room and any'.vher


improper in my conduct, it is proper and due 0 this de


fendant th at I should be compell ad to h8V yZything to do
/


with this case that might in some -mxy pr'ejudice the in
/'


/
t erests of this defendant, your HonoI{/~


/;!
THE COURr: Let me ansy{er -- l


I
1m APPEL: For, your Honor, it will not be proper for


./


1 this defendant. Now, it seems, your Honor, that if any-


2 thine~!!.23 aid com erning .me, cJ)DC..erning--.anY.:


3 or any comrotionretween myself and this man, that that mat


4 'ter should be inv estigated, and that if there i
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1 els e and:not wen be allcred to greet.. them.Jti,tho.u:t"Jjhese


2 detective's suspicions of our IIctions? Can it raid,


3 your Honor, that I could not talk to your Hono,!', or talk


4 I to counsel on the other side or to anyone, )"!~hout it


5 being said th ere is something \vrong gOing/~n? Have we
/


6 got to isolate ourselves in order to b~ attorneys? Have
j"


7 \ie got to turn away from our'f riend~'~ and not meet
I I


8 them or talk to them? Is it poss.ible that a man, in order
)


/


9 to practice lan, in order to appear for a defendant, must
j!


and those things ~re not don e against great, influential


you 1" Honor, th at tho se things
us


cgainstl\in this paper, serve
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I


sofar forget his manhood and,/his honor, forget the repu
I


tation and the honor of his family, that he must do va-ong
.f


I


to practice law? I sUbI!11.t,,.
)


and tho~e insinuationsfcast
/f


to attract the publ:i,;6 to a suspicion ~ainst the man,
I


men. The power /of the state seems to be to pick out one
,
"'.IDom they thinK can stand it. I SUbmit, your Honor, that


/1


is not right/; it is not fair •
. /


TEE COURI':/ ur Appel, lest there might be any suspicion,
/


I took upon myself this morning to do precisely what I
/


have r/cited in open court, and I have stated in response
/to each one made of the thirteen jurors makine thestate-


/
I


ment here, in their presence and hearing, end rech and.try man of them have positively and unequivocally,


~nd unqu$tionably denied that any of the deputies, any
~__~.r~/_.,.~,_-................,.._.,,_~._....~"..........,. _


ficer has attempted bYAdfrection,or.indirectiol},







2


3


1
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way,~rm~ner to influence t~em,_'r..hai.,.Jtq-!~,~:


any question of reputation is cone erned, that is,.....f...i~. I'
~/


woul.d not· ask ].,rr .Agui;rre to 1 eave this cogrt'''''room for
;f._,!,,.r',,Jf''';'~


4 I anything that has occurred, but he,,'ll:Lmself, has not merely
.'",~ ..-'~
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demanded it, but insist ed.,upon the pe rsonal right to sue h


m €OCtent that the court has felt bound to acquiesce, and
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::e:Zi~~te~-~-"~f£:'eL~p_l~Cdjlpartmefrhv!Ielr'
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JUROR GOlJJTNG. 1 think you have found out w .at each and
(


everyone of us think about K~ Aguirre and is honesty and


integrity~ and 1 think you have, put the p opos)tion up to


eac~ and everyone of us, that ws don~~ant him to leave


us. We have tried him and we know 1m, and being with him,


and practically sleeping with him/staYing witt tim, and


we can see a man when we rub up /gainst hi~ like th[~t, and


we have every confidence in hi/. Why should we change now?
I


He has been Vi i th us for six 91: seven weeks. For myself,
I


1 don't know about the reiof them, 1 think they are of tb


same mind, though, we dOTII t care to change. We want an


honest square deal here~and he certainly is giving it to
/


us, and to the cour t .;{TId everybody.
.I


ANOTHER JUROR. 1 agt'in the same n;ind, your Eonor, as ;,lr.
/


Golding./


1m. FREDERICKS. ;lIt seems to me, your Honor, that the
I


only person in/this matter who has exhibited good jUdgment
I"


is Martin Agu{·rre. This is not a matter for discussion in
I


cour t. ;,1:. /Aguirre has taken tte manly ground because there
/


was 8 orne fer i tic is In of rim, he refused to serve in a poe i tio "
I I


where ~e might be sUbject to criticism. That is a stron
/


manly/position for any man to take, and any man who would
I


I .
takE~" a less POSl tion would be less of a man. . Now, that


;


is/hiS position. Mr. Aguirre has said hewaa criticised and


~ refuses to serve, and it is perfectly proper tvat he


~_~ld do so. _l~th..iLk--t.M-~chargeof the jury
--"'::-.---.


be--shoul d step out at any time ther e is anyc-rl·'tl~ciS.n;.,







1 1~ow, that ia all; ·there has beenn'o charge made against Mr.


2 Aguirr e frOf-fl''''eriither·'''~Mi'de-'':-~~There;Ea6'''7~b'een-·fnj·thi.~g f i 1 ed
\


3 against him. The court has a'bsolvedhim; the jj.1ry have
!


!
4 I absolved him, and the matter is not a matter for court


5


6


proceeding at all.


the case.


It seems to me we ahould~rive on with
/i


/


7 TFE COUR T • 1 t ia up to Mr. Aguirre.


8 MR. AGUIRRE. 1 would rather go •. 1 th.ink that is the best


9 for both sides.
./


"


10 THE COlJRT. In view of that statement 1 see nothing elae to


11 do. Mr. Aguirre, the court has made his a ta tement and the


12 jtr y have made treir statement. 1 regret exceedingly--


13 MR • APPEl,. We may have somethir..g to say on this s ide of


14 the house who shall take charge of the jury.


15 MR. ROGERS. In view of the pUblication of this article, an


in v iew of its au tl:orehip and in view of \ihat iD s ta ted in


it, and in view of the offense that M~ Aguirre has taken


at it, in view of the fact 1 have not the sligr.test doubt


in the wor ld f91' the purpose of offending l.~r. Aguirre ani


making him t~ke the rr,anly position which has been adherred


to, 1 thin.k there ought to be some further proceeding to
/,


find ou~about this a little bit. It is the easiest


thingA.n the vlorld--I have seen this done once before, and
f


by the very same people.
,


I


THE COUR T. 1 have not read the article carefu~ly. 1
i .


,,:_•. "-.~,...•->.""!.\ ..._,..~.,,- ...__....~--*~......-....""-....~-
Will do so dur ing the noon hour:--···~·_~-,,,··7.~.'"...._~"'.._.~~-..
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MR" FRE.DERIC1rS·~' 1 think thg,.t.._i.s....a·-n~!rlter·~-'t1i1f'c·b'urt can
~ ~ ...--. <,' _.'c.~,."',..."..,....l.'· ....-_·'''-_....... ,...··~..,...•


t2f~~e'~~-up,·w i tt the j ur y •


THE COURT. ,,' 1 will take that rratter up with you gentlemen


b efor e 1 eav ing t on ig't1_~.~.:lQ.U".,.,Ir:ay_.._pr.Qcaed..w.ith...-the ..A3v-idenc..e,......
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MR" ROGERS. great pleasure in bandiJl~1tto you.
/"


~.--/
THE COt1R T· 1 have a copy on my del;l.k.-''-'~ 1 haven't had time


/~


to read it" I jus t glanced/at it.
//


MR. FREDERICKS. I ;~,Mr'state 1 haven't read it at all,
~y


Sim~rrc~;~t the headlines and saw there was such an
. /~


ar t~cle. 1/
MR. ROGERS. Let me have the check"


A JUROR'. Your Honor, 1 would like to ask i fl.:r. Aguirre
//


,,/'


;otfs~.~... ~~:,.-?~u1dn~Jd.J1..a'z:e ~,_,~.~:-_,~,~on of our own, of one


who was already serving fr~i
_"".,e _.'


"-,_._--,--- '-' «,


Gentleruen.


MR. ROGERS. There has been furnished in open court a check


which 1 now show you, handed to me by Mr. Ford in open


cour t •


1m" FORD. Exhibit No. 50 of the grard jury erllibits.


MR. ROGERS. 1 don't know a tring in the world about that.


That is a matter that will be testified to when it comes.


MR • FORD. So the record Vi ill be straight I have del i ver ed


to ;ir. Rogers 'Exhibit No. 50 of tr.e grand jury exhibi ts.


MR. ROGERS. Is that your sienature at the foot of tte


check which 1 now show you? A That is my signature.


Q And whose handwriting is the body of tr.e check?


I'







1


2


3


4'


5


6


7


8


9


10


11


12


13


14


151
I


16
1


17 I


18


19


20


21


22


23


24


25


26


4191


Russell's) 1 think; quite certain. He prepared the check


for me when 1 came down ttat morning.


Q May 1 ask if this is the check you have referred to


in your tes timony? A 1t is.
this


Q ~s~the check With which you paid the note that has been


referr~_d to her~tofore7 A It is.


MR • ROGERS. 1 offer it in evidence.


MR. FREDF.RICKS. 1 presume we have Been it.


THE CLERK. Defendant's Exhibit 1.
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1 1fR ROGERS: The chook is as follows: (Reading:) ".rob


2 Harriman, 521 Higgins Building", in red print. "Los


3 Angeles, Cal. Nov. 28, 1911. p~ to the order of First


4 national Bank, $600 : .,,.; 81 cents. If That is in figures.. ,


5 "Six hundred and 81/100," in figures. "Dollars. To Cal-


6 ifornia Savings Bank of Los .Ang eles, Fifth and Broadway",


7 signed, ".rob Harriman." Endorsed, "First Hational Bank,


8 Los Angel es Clooring Hou se." Rubber stamp on th e back,


under what circumstances was that chook delivered to the


endorsement, "First National Pank of Los Angeles. A B.


serving acts and declarations, incompetent, irrelevant


and immaterial.


The check is perforated ...11 th the 1 etters, "Paid 12-1-11."


vlith the f1ll.rther rubber stamp, "Collection Department


Further stamped,


Now, I renew my question:


THE COURr: Obj ootion (}J errul ed. A ]lr Russel, of whom


I have just spoken was called before the grand jury.


On his return he stated to me they asked him if I had been


Nov.29, 1911, First National Bank."


.Tones, Assistant Cashier."


District Attorney's office?


1m FORD: Objected to upon the ground it calls for! self-
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22 present at my ,office on the morning of the 28th, and that


23 ~e had answered in the negative. I corrected his stat e.-


24 ~~t, rehearsing the circumstances concerning the P~Ent


of this note. He then remembered that I was there and I


-told him to go back and correct his statement, and to re-
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26
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1 late the circumstances, which he did. I was then called.


2 before the grand jury andrecited the arone circumstances.


3 The check~as called for, and whether we had taken it from


4 the bank at t hat time, I do not remember, but consented


5


6


7


8


9


10


11


..


to Mr Ford, I believe, having its production,if we had it,


and if not for them tog et it at the bank, and it passed


to him, either through our offices or through the bank,


I don't remember which.
please,


M'R FORD: If the court" we move to strike out all that


, po rtion of the answer of t he wi tn ess relating to t he con


versation between himself and Mr Russell on the gG'oun d


12 that it is hearsay. In the first place, in passing, I


13 might remark that Mr Russell was violating the oath taken


14 before the grand jury in revealing what h ad occurred b&-


15 fore the grand jury, but \'f8 move to strike it out on the


16 g round that it is hearsay, a conversation 'between himself


17 and JI,fr RUssell, not responsive to the qu estion and incom-


18 petent, irrelE.'Vant and irmnaterial, and self-serving de-
-


19 cleratiol1s, and clearly having nothing to do with the cir-


20 cumstames of producing the check, t.o which his attention.
21 has been called. That portion of the answer which relates


22 to our -- to the tostimony given by Mr Rus sell before


23 th e grand jury is also clearly hearsay. The portion 0 l'


24 the testimony as to vJ1at lfr Russell remembered or as to


25 whether it coincided withl'!"r Harriman's testimony, or whe-


26 ther Mr Harriman gave the same testimony, is also hear-
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1 say, and a conclusion af the witness, and upon all those


2 grounds, I move to strike it out. It seems to me so ap-


3 parent thai;. it is incompetent, I will not argue it but


4 content myself wi th the obj ection.


5 THE COUR'll: The portion of it giving the same testimony


6 may be stricken out. The rest of it is a history of ac-


7 countitlg for how that check got in the District Attorney's


8 office. I think it ,'ViII have to stand for that reason.


9 MR F01ID: If the court please, Ivvant to call your Honor's


10 attention to the fact, he didn't testify toot he gave the


11 check to Mr Russell. He didn't even remember how the


12 check got tefore the grand jury.


13 THE COURT: I think it is important -- ct least, I think


14 it is evidenc e.


151m H.OGERS: Do you recall the d ate on which you were pre-


16 sent before the grand jury, ur Harrim.an? A I do not, but


17 th e transcript "viII probably show.


18 Q Was it) refreshing your recoIl €etion fran the transcript


19 of the proceedings of the grand jury, which appears as


20 January 23rd, 1912, the 23rd day of .Tanuery, does that co-
-


21 incide approxim.ately 'with your recollECtion? A Approxi-


22 mately, but I don't remember.


23 Q At any rate, it ,vas before :Franklinw8s call ed. on th e


24 stand in this case? A yes sir, it was.


26 testified before th e grand jUry, before January 23rd,


Now, di d you wer t ellDarrow at am'" time before youQ25
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thing whatever about the circumstances of your paying


this note, of your getting money from the safe deposit


box, of your giving this check or any circumstances con


nected vIi th it at all) before you went before th e grand


jury? A I told lJ[r Darrow on th e morning of my conversa


tion --
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tion we had ever had.


don I t r emen:ber •


Q Six weeks afterwards.


A The record can and will show the date; 1


upon the ground it is incompetent, irrelevant and


A 1t was in the latter par t of January.time?


object


January?


Q And that was after Frankl in had been arr es ted J a long


MR • ROGERS. Now, th:t was approximate 1y the 23rd day of


to it. Objection overruled.


THE COURT· Well, it has ~m element of hearsay testimony,


but in view of tte record here 1 think counsel is entitled


MR. FOHD. Just pardon me a moment. To that question we


imrraterial, hearsay, as to what occurred between him and


told n,e he had answered in the negative, and that 1 asked


hirr to correct the statement J that was the first conversa-


A Repeating, 1 told ::!r. Darrcw on the morning ;[;1'. Russell


MR. FOHn' O~ject to trat as a mat.ter of calculation.


A 1 believe so.


THE COURT. 1t is answered.


Mr· Darrow.


MR • ROGERS. Q Did "~r. Darrow ever give you the sum of


~lOJOOO or any otter SUI' whatever to keep for him for any


purpose whate"ver in any pla:Je or anywhere"/ A He did not.


Q Did you ever have in your safe or safety deposit Box,


to ycur kno~ledge, any sum or any amount in currency


con:~ng from ',:r. Darrow for any purpose whatsoever? A 1
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My own currency was there but nothing belonging1


2


not.


to Darrow. My own cash.


41 ~ (


·1


3 Q Or the defense fund? A Not for the defense fund,


4 I no, sir.
MR. FREDER leKS.


5 Q. Or tbe defens e fund, 1 th ink cour.sel saidr A No, not


6 any of the defense fund was ever in rr.y box.


7 MR. ROGERS. Q Did you ever receive any money from DarrCYl


8 in any way, any money i teelf? A No money. 1 received


9 my check on rr.y fee but no cash.


10 Q Yourece ived cr ecks for feeG? A But no cas h •


11 Q Did you ever have arything from Ur. Darrow in rr:oney


12 whatever, from :f.]~ rarrow, except for your fees'1 A No,


13 sir.


14 Q And did. you ever give to Darrow' back any por tion of


15


16


your fees in currency or in any other way? A 1 never


have at any time.


17 Q. jJow 1 call your attention again to the morning of the


18 28th and 1.,.' ill ask you again to state whetner or not


19 when you came up tl:ere that morning oi' the 28th, whether


20 you went into ;,1r. Darrow f S room at all or not? A 1 did


21 not.


22 Q Where did you go, as a matter of fact'? A 1nto rnyown


23


24


125


offi oe •


Q rid you see Franklin trers at al] th::1.t rr,orning?


did not.


A 1


26 Q Was Franklin there to your knowledge? A Not to my
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1 knowledge.


2 Q lITben you canle? A Not to rry knowledge.


3 Q, or while. you were there? A· ~TOt to my knowledge.


4 I Q Did you speak to hirr:? A 1 did not.


5 Q, Did Darrow con;e ir.to your room or see you t'ha t morning


6 60 far as you are aware? A He was not in my room while


7 1 waa ther e and 1 do not know that 'he saw rr:e?


8 Q Did he apeak to you? A He did not.


9 Q Did you have any transaction together whatever tha t


10 morning"{ A None whatever.


11 Q You had a separate office, a business place from


12 Darrow's office across the hall, was it not? A We did and


13 have yet.


14 Q Is that t'he one you went to, then, your own office?


15 A To my own pr ivate office.


16 Q Did you go in to the corner r oem, ~,~r. Darrow's offic e,


17 that r.orr:.ing at all? A I did not.


18 Q. Pow long cid youstay, approx'imately, or as bes t you can


19 give UB the idea, at the Higgins Building that m6rning?


20 A ah , a very shor t t.ime; jus t long enough to sign the


21
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25


chect and to tell \:r. Russell to deposit t'he !Toney, ascer-


tain if [;y l-alance 'was sufficient ar.d if not to let rr,e


know. Looked over four or five letters tbat were there arid'


paased away.


Q Where did you go from there? A To the can.paign head-


26 quar ters •
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or the def enoe?


mean the first. office in connection with either our office


san:e side of the hall ,:1:06 e off ice is there? A 1'1": a t iyaS


A Do you


A


towards your office on your side of t!:e hall?


nor th 0 ide of th e bUilding adjoir.ing ours until the hall


Q Where was that? A On the corner of Winston and Main


streets, between Fourth and Fifth.


Q Now, speaking of the outline of your offices there at


under tte control of t~e defense and used for the clipping


that time, as you get off the elevator and corne down the


hall, what is tr.e first office that you pass in going


turns and then offices on the right hand side to the end


sepclIately.


of the hall, also offices on the left hand side of the


Q. Who occupied it? A ;·.ir. Wolfe, 1 believe, was oC0upying


Q No, no, the first o:fi cc that you paso. A The offices


When you get off of the elevator, youturn first to the


north. There are offices there--a row of offices on the


Q Now, next to your OTIn office towards the elevator on t~e


that at tte time.


par t of ttem belong or wer e un der th e control of tl: e


defense, and part of them under the control of our firm


depar tITien t and for th e news depar trr.en t.


Q And your private offi0e is directly next?


sou~h, opening into.


'hall, part of those offices belong to strangers to Ir,ej.
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1
Q And your reception room,where is th3.t? A Well, sotlth.


2
Q '1ext'? A Next to mine.


very general.


r ee ep t ion room?


draw it. Q When you went to your offiD8 that morning


where did you go? Hew did you go into your own office?


1 entered t~rough the clipping department into my door.


That is what you have ref err ed to as :.ir. Vi' oli e' s offie e?


Entered through the clipping department 7 A Yes.


And went into your door'? A 1 did.


Yes sir.


-
Y~u did not go into the re ception roo{r.r A 1 did not.


Was ther e any r eaB on why you did not go through the


your off ice ther e v,Tere lc..r ge nun:bero of people tbere.


Mti. FREDERICKS. That is objected to as beir.:.g immaterial,


Q At tnat- time state whether or not when you went to


MR.~OGEns. 1 expect tha.t is true, too general; 1 with-
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A Well, during the campaign, I -- what few·times I


was at the office, ·I usually entered that way. There


were a number usuallywai ting for me, and then if I


di dn' t I couldn't g et allay, and I took t hat way of coming


in and going out vdthout being detained, so I entered and


escaped.


Q Now, there has been some testimony here concerning 1fr


Darrow telephoning you that morning, cnd some statement


made Ol er the telephone -- heving a conversation vii th Dar


row over the phone. Did you talk wi th Darrow over the


phone that mornfng?


UR JiREDFRICE:s: That is objected to upon the ground it


is immaterial, not relevant. T.h ere h as been no testimony


th at 1fr Darrow talked to thieman, therefore, his rmit a


tion of t.hat fact, would notbe material.


JrR FORD: It is assuming facts. not in 6I7i denc e. ],rr Frank


lintestified that he talked to some man or to some person,


ap1=f1rentlJr over the phone. It didn't come out Y\<hether he


talk ed to somebody that -vas there or "mether ur Harriman


had already left or vmether he tal~ed with Mr Harriman


personally. Th ere was nothing in tbe COrIv' ersation to


show one way 0 r the ot her.


THE COURI.': I remember the testimony, ur Ford.


1m FORD: .And it assumes san €thing not in evidenc e.


1m ROGERS: I \vill admit that there is not a bit of Frank


lin's testimony \"'forth calling evidence, but he did see r
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1 to '2Z>.y that Mr Darrow said, tlIs that you, job?", 1 reving,


2 the inference. I propose to ask Mr Harriman if Darrow


3 said, trIs t.hat you, job"? just for th e purpo s e 0 f s lrow-


4 ing he did not. If your Honor please, it is perfectly


5 proper to show there v~s no telephone communications be
will


6 tween the two, because thEWA' ar;·ged that there was, and


7 we di c1n' t d eny it.
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bar 28th, did you hold any communication whatever \~th


Jirr Darrow over the phon e? A I did not. .•."'_u" ..·..,.,···,·· .. "


Q Did he talk to you and say, "Is that you, job?", or


any~hing at all, word or syllable that morning? A No


connnunication.


That morning, Uov~-MR ROGERS: Then I will rep eat it.


MR FORD: just a moment. ~et me object, if you please,


l...fr Harriman. We obj rot to the question on the ground that


the matter has been fully covered; the qu estion is lead


ing and suggestive. He s aid he didn't talk with him,


and that covers the matter very fully.


THE COURT: Obj action 01 errol 00. The qu estion is


MR FREDERICKS: The remark of counsel, there was none of


1fr Franklin's testimony that was worthY to be considered


evidenc e, 5.eems entirely out of plec e at this time, if


he wants to make it in argument


THE COURT: Yes, I think that is improper at this time


],fR FREDEBICKS: ltWe hardly think his evidence is worth


consideringlt and all that sort of thing, and I don't want


to h aJ e to come here and meet a thine of that kind. I


will do that at the prop er time.


THE COURr: It is an improp er statement, and should not


have been made, n~ertheless, I think this question is a


proper question to be propoLUlded ,to the Witness, and the


obj ection is overruled. Read the question, 1~r Reporter.)


THE 'REPORTER: Mr Smith has the question.
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1 answered.


2 MR ROGERS: The night before or evening of the 27th, at


3 any time, or ,the afternoon of th e 27th, did you have any


4 telephonic communication \nth Mr Darrow? A I did not.


5 Q Did hecall you up and ask you whether your safe


6 deposit box or vault or compartment or anything like that


7 was open or no t? A He did not •.
8 lff.R ROGE"RZ: Cros s- ex:amine.


9 THE COUR"l': I gu €ss you vlill hardly begin on c ros s-exam-


10 ination; it is 5 minutes to 12.


11 MR FREDERICKS: It is immaterial to us.


12 (.TU1Y a dmonisl1ed. )


13 THE COURT: The court will now adjonrn until 2 o'clock


14 this afternoon.f
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A That you have been talking


A Which conversation are you


DARROW,CLARENCE


she was but not now."


AFTERNOON SESSION. August 5, 1912; a PM.


Defendant in court with counsel.


on the stand for further cross-examination.


about this forenoon; the same one?


A 1 don,t remember any such conversation. 1 didn't


irrelevant and immaterial.


MR • FORD. Q Did not Mr. Harr ington say to you at that


time and place, "You know all about Mrs. Caplan; you


knowwhere she is," and did you not reply, "1 knew where


Q No, nothing further on that occasion.


MR 0 ROGERS. 1 object to the question on the ground it is


Q Yes. A IS there anything further about tha t, Mr • .J..1Rlrd,


in that connection ?


cross-examination upon a collateral matter; incompetent,


THE COURT. Overruled.,...


referr ing to?


, The conversation of--


know where »rs. Caplan was and 1 don't believe 1 ever did.


Never paid any attentio~ to it at all.


MR • FORD. You had received information


24 was, did you not?


25 A 1 might· have at that time.


26 Q You don,t deny that you had such a conversation With Mr.
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JAR. ROGERS. Exception.


MR • FORD. Q Did you not tell or say to Mr. Harrington


dtr ing this conversation, "1 will do anything on earth


1


2


3


4


5


6


7


Harrington at that time and place? A


had anysuch conversation.


JAR • ROGERS. The same objection.


. Tij,ECOURT· ~verruled.,..,
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....
I don t think 1,


8 . for you? It


THE COURT. I think that obj edtion is good. Obj ection sus-


connection not shown and situations, who brought ittp, con


versation stated not being sufficient to enable any man to


say i no founcEtion laid, and it is not cross-examinat ion.


A man is entitled.
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MR. ROGERS. Objected to as not the conversation, and the
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tained.


MR. FORD. Q Dur ing that conversation and in connection


with your instructions to ~. Harrington to refuse to testify


before the grand jury, did you not tell him, having in mind


the compliance with your wishes on his part, did you not


say to him, "1 vlill do anything on earth for you?"


Mp. ROGERS. Objected to as calling for the conclusion


or opiniGn. The question is not definite. One cannot


answer a question of that sort intelligently or truthfully,


if your Hono. please, Without possibly being sUbject to


a construction which he does not wish put upon his answer,


but if the question is read, your Honor can readily see i


is not cross-exarrination.







6627


THE COURT. 1 think the same objection to this one as the


previous one is good. Objection sustained.


MR. FORD. Q Did you not, again referring to the conversa
ed


tion . . ;,~r. Harrington~ claim/that you had with him, in


MR • FORD' 1 withdraw the question. 1 think there is sone\
\


merit to it. At that conversation, Mr. narrow, did you not/


tell Mr. parrington to do all he could for you and not to I
take any stand against you? ~
MR • ROGERS· The same objection.


A 1 WOUldn,t wonder.


THE COURT, Objection overruled


MR • ROGERS. Exception.


A 1 should think 1 would have; 1 don,t remember it.


shown.


Q Ardiid you, referr ing back to the remarks that he, lu.


September, did you not say, "Why should you ever tell it;


you will send me to the penitantiary?"


MR. ROGERS· 1 make the same objection if your Honor please;


asked this morning and answered 1 think this morUing.


The connection is not given and statements are not made.


It is in connection with something--it is not fair to ask


a man if he didn't say so and so in the course of a a or 3


hours conversation, didn't you have such and such senten


cee interlarded, the court p~ease, in connection with


something elee.


THE COURT' 1 agree with you, unless the connection is
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if a man's conversation inthis court room were


conversation,was a conversation--


Harrington had made, in which he claimed th~ you had


shown him the money and had said that you wer e going to fix I
I


a couple of jurors with it, did you not say to him, "Why


prtceded that?


Q What preceded that, yes. A What particular thing


preceded that, do you claim preceded that, you claim that


should you ever tell it?" referring to that conversation?


A I think you ought to give me the conversation you claim-
we;re


Q The one you testified to this ll'.orning. A YouA,rex'er-


ing back to. something. NOw, what is it you claim 1 said?


Give it to me connectedly so 1 can tell.


Q THis whole conversation on which 1 examined you this


morning was a conversation which occurred on Friday the


16th day of February, 1912, and your attention has been


attracted to numerous questions. A What do you claim


Q 1 am not making any claims at all, 1 am simply asking the


question, if during that conversation, you said, referring


to the conversation With Mr. Harrington that he claimed


you had with him on the porch in September, did you not


say, "Why should you ever tell it?"


MR • ROGERS. Let us have the connection, if your Honor


pleases; it is objected to as not cross-examination,


what preceded it and what followed it is not given, it is


simply an isolated pickup out of a three hours conversation
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examine the witness on impeachment, let him say what pre


ceded it, what followed it, and put it in a conversation,


when it occurred.


1


2


3


4


5


6


7


8


9


10


11


12


13


U
1


15


16


17


18


19


20


21


22


23


24


25


26
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could convict him of murde~
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sentence by sentence, you


it is not fair, anyway, to
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:ijR FORD: After all the conv ersation had occurred conc ern


mng which you gave testimony this morning, did you not say


to Ur Farrington, "Vlhy should you ever tell it?"


HR ROGEH S: The same obj ection; he has not put :In what


came before it or what came after it, whether the Gap-


lin matter was the one referred to -- that is the last


thing v:e talked about. '1;row, after all the conversation


that ever oocurred, referring to vhat, and in what connec


tion II Let us haYe the conversatioru they claim it; if


the dicta~raph is good for anything, they have a shorthand


reporter, and if it is not good for any thing, then it lea


not worth anything; you cannot pick up one sentence at a


time that way, without connection, if your Honor pleases,


in an impmchment question; no foundation laid.


THE COURr: I think tffit is still good. Obj ~tion is sus


tained.


Q Did you at any time during the conversation, say to


~{r EarriI1..gton, uYou will send me to the peni tentiary. It


1rR ROGEP$: That has been asked and answered, I think,


three or four times, if your Honor pleases, and the connec


tion is not given, th e si tuation is not put t.o the wi tness,


the conversation is not stated in its connection, or what


might have preceded it, az:1d what might haYe followed it is


not stated, and it is toogeneral, altogether.


THE COUHT: It has been asked and answered, Mr Ford.


tion sustEined.
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1 1m FORD: I did not recall it.


2 T:tm COURr: It has been asked and answered, not in t lE.t


3 isolated way, but it has been asked and ang;{ered in connec


4 tion wi th other questions, if my memory serves me.


5 1rR FORD: Did you again meet Ilfr Harrington at the mme


6 plac e on Sunday, February 18th, 19l2? A I met him on


7 s orne Sunday.


8 Q


9 Q


About that time? A yes.


Did you at that time ask him to take a trip out of the


10 jurisdiction cf the court?


11 J.flR HOGEPS: I 0 l::d ec t to .t h:l. t as not an impeaching ques-


12 tion. A I did not --


13 ]:TR ROGERS: No foundation laid; not cross-ex:amination;


14 they should put him in possession of his statement in con


15 nection. That is the only vray to impeach ayJi tness.


16 TEE COURT: The wi tness has answered the question. D:> you


17 vant a rUling?


18 HR ROGERS: ves, I want a I1.llin~. You cannot impeach a


19 vii tness in that fashion, if your Honor pleases.


20 TIlE COURT: Obj ection <Yerruled.


21 1JR PDGEPS: Exc eption.


26 not have to tell Ford anything. It?


24 you? It


ton ItI do not believe youvant totestify against me, do
- ,


A I don't lmow y-'hether I did or not.


Did you not at that time and place say to him,


Did you not at that time and place say to Mr ~~rring-Q


25


22


23







5 F.arrington' s remark vhic h,"as 2.S follows: IfI won, t do
....


6 anything that will hurt you tr
, say, "You don,t have to


7 tell them tr , referring to th e authori ti es __ "anything. It


9 ler?


You and Law-Who do you nean by the "authcrlll"ities tr ?


Did you not, B,t that time and plac e, in response


66~
l1R HOGERS: That is an?ther isolated thing.


A Suppo se I did. r don' t recall any such t!ling. but r'\
might have; I would have said it if it had come my vray ./


1


2


3


4


8 4


15 the United States District Attorney and the grand jury?


The District Attorney's offic e and th e federal


Well, who do you mean by the"federal


10


11


12


13


14


Q


authorities -- A


authorities."


Q United States grand jury and


Q -- and the District Attorney


A


A


Then, I did not


Both. You mean


I


--I
I


18 in response to F.arrington,s remarks Vlhichwas a.s follo\vs,


19 trI won't do anything that will hurt you tr , did you say,


16


17


Q


Q


Yes • .A Then I didnot.


Did you make this remark, referring to anybody, and


l,I
jiany/


A I don,' t know."You don, t have to tell them anything ?It


He didn't have to tell you anything.


Q You do not deny that you made that remark them?


A I mid I don,t knOW". He didn,t have to tell you


thing. Now, isn,t that an answer?


Q Did you not at this conversation on Sunday f:'aY ~


:HI' F.arrington, "You know hOi~i they,could get the drop oj
,'" "'lIBR/\I\Y I


26


20


21


22


23


24


25







6'i3U
say ,Harring t on replying, "No. II . Di d you not thenyou? It1


2 liDo you t)link they could get the conogersation between US?"


3 F.a.rrington mid, tlNo, if there are only two of us together."
,


4 I Did you not say, tllJ.'hat~d.JilChes us. n Did you


5 conversation in words, sUbstance or effect?


6 MR ROGEHS: I obj ect to that a.s not cross-examination.


7 IIfR FORD: It is a desire for secrecy at that conversa-


8 tion and vvorry.on the part of the vritness whether anybody


9 did hear it or no t.


10 MR ROGEF$: I get up and shut the doors lots of times when


there is nobody but the stenographer in my oute:::· office.


Noy ,A


I don, t knOVlA


Did you not say that cinches us?


Obj ection overruled.


To the substance of what it says.


tog ether. tI


what do you think that refers to?


wha t th e sUbstanc e is.


THE COURI': \
.\. \


A I never said anything a.bout getting the drop on h~m. \


HR FORB; Did you have the following c onversation in wo I'd'S, I
sub,iltanc e or effect. in which you said. "You know hOW. \


they could get the drop on us?", F..arrj'ngton repliES, tllIon.l


You said, tlDo you think they could get that congersa tion j
on us?" Harrington said, tlNo, if there are only two of us
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examination .or fair, whether he may have said that thing


Q Did you say any such things? A 1 don't recall any sucH


examination, not understandable; it is not even connected


A 1 wouldn I t know what 11


connection with a certai~r


conversation.


Q Either in substance or effect?


conversation.


substance or effect would mean in


Q Couldn't even guess? A No, 1 couldn't, could you?


Q Didn't Mr. Harr ington say to you, "1 was talking to ,
.. I


Lawlor," you replied--1 withdraw that--now, did Mr. !!arringto


say to you, "1 was talking with Lawlor," 1 says, lIFave


you anything on Tveitmoe: 1 was making him a confident.


He said a good deal of letters to the east," that you then


replied, "How did he get that?" and Harrington said, "1


don't know," and did you not then say, "1 would not be


surprised if they got him, Tveitmoe."


MR • ROGERS. Now, if your Honor please, that is simply


hash, and poor hash at that. 1 object to it as not cross-


so anybody could get anything except loose sentences which


illustrat~ the infelicity of this whole business. The


counsel is going along picking out one sentence out of a


page and asking him if that is not so. That is all he could


get out of his dictagraph, but if a man is going to be


asked if he didn,t say something of that kind he ought


to have theC1l1nection, something that it referred to, some


thing that brou~ it up. 1 don't th ink it is cross-..-
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connection With another, without being understood-


THE COURT. Objection sustained.


MR. FORD. Q Did Mr. ~arr ington ask you if you had told


anybody about the conversation that had occurred between


you and him on the porch at your howe in September, 19111


A He never mentioned porch or any such conversation. He


did not ask me.


Q Did he not ,Bay at that time and upon that SUbject either


the words, substance or effect of the following: "Did you


speak to anybody else? Would Davis know?" Did you not


reply, "navis is a~l right~ and did not narrington say,


"Are you sure of itY" An:i did you not say, "Absolutely,


he is all right." Did not Harrington then ask you, "If


you had said any thong to Frankl in about it," and did you


not reply, "Never in Christ's world did 1," and did you


not make those remarks for the purpose of assuring Mr,


Uarrington that he could sidestep and deny that conversation,


and ths t there was no other evidence that could impeach


him?


MR. ROGERS' 1 object to that as a double question.


THE COURT' Objection sustained.


MR- FORD. On the ground it is a double question?


THE COURT· yes.


MR- FORD. Q Did you not at that time and place have the


following conversation in words, substance or effect with


Mr. lJarr ington, at whichMr. ttarr ington said, "Did you apeak
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you had said anything to Franklin about it" ,and did you


insolent manner, and in an insinuating manner and for


that reason 1 s imply told him that the quest ion spoke for


itself and 1 think it is in the English language.
English


THE COURT. ~he question is in the/language but it isn't


to anybody else?" ItV/ould Da"ii."li:s know? II Did you not


reply, "Davis is all right." And did not Harrington then


say, "Are you sure of it?" And did you not say,"Absolutely


he is all right." Did not Harrington then ask you, "If


degree of proficiency at times.


THE COURT· NOW, gentlemen, there must be some courtesy


extendedfrorn the Di str ict Attorney's office if you are


going to get through. No occasion for that remark.


MR. FORD. 1 think the question was asked me in an


i


COI".versa


No occasion for a remark of that


~TOW, that is supposed to refer to that


in an insolent manner.


MR- ROGERS.


not reply, "Never in Chr iat 's wor ld did 1."


kind. ~ead the question .•


tion on the porch, is that it?


MR. FORD. The question is in the English language.


MR. ROGERS. Well, then 1 don't understand English.


1m. FORD· 1 don't think you do.


:MR. ROGERS. No, maybe no~ rot 1 use it With some
;
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26 what is referred to there, about what Davis


25 MR. ROGERS. I will leave it to anybody if you can tell







1


2


3


4


5


6


7


8


9


10


11
I


12 I
13


14


15


16


17


18


19


20


21


22


23


24


25


26


6637


did you talk to Davis about what~ and it is quite-


THE COURT. What is the ground of your objection?


MR. ROGERS- The question is ambiguous~ unintelligible and


no foundation laid, incompetent~ irrelevant and immaterial.


THE COURT. Objection sustained.


MR.
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not you say, "Davis is all right;U and did not F...arrington


bills and said something Ebout reac1ning jurors, and in t1Rt


connection concerning that matter, did you not have the


following conversation, either in words, substance or ef


fect, ",lith l1r Harrington, in which Harrington l:aid, uDid


5


6


7


8


9
I


10


you speak to anybody else? Would Davis know?U And did


11 thEn say, uAre you sure of it?", and did you not Sc'l.y, "Ab_


the conversation in the five or six days in which he ~as


\
I


\
\


Ii
I-


fl


\1
!I
II


said t mt J


I


lTow, at some ra rt 0 f


Did not Harrington then ask


was not true.


there trying to get wi denc € for you, I might have


office ormy house, c:md I, of course., denied it immed-


ie_ t ely, because it


don't recall it. I don't recall his name being mentioned ,.
I


Davis ~~s all right -- he is; and I might have said so.


him i7here I showed it to him,a.nd he said, either at my


did you not reply, "Never in Christ's world did I. II


some money, and told him what I had it for, and I asked


have told you beforvr what he said, that I showed him


salut ely, he is all right. It


"-
A First, Harrington never told me that I shovred him ani'


bills on my porch or told him I got it to bribe a juror \


or two jurors or any number of jurors, 0 r to get them. I


you, "If you had said anything to Franklin about it U, and
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Then you cn not have th e conversation that I asked


in reference to Franklin and whether he bribed a juror or


tried to, I said to him that I never in my lkfre c..sked Frank


lin to do any such thing. and knew nothing about any SUCh)


thing. Now, tffi tis the best I can do for that cpestion.


1
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6


but it might have been. At some JU't of that


. 6639, I
conversation!


7 you in that connection?


8 lvTR "ROGERS: You needn't answer t1:Rt. Objected to 8.S alrea


9 asked and answered fully; not cross-examination.


10 1TR FORD: It is not a direct answer; it is simply explain-


11 ing wtat happened wltthout ans'wering this question that


12 prompted it, one "~ray or the other.


131m ROGERS: A man cannot answer a question picked out sen-


14


15 I
I
I


16
1


tenc e by sentenc e,


TEE COURT: The court regards it as a denial in substance


and effec t •.


17 l"R ROGERS: Intentionally omitting questions c:md intEm-


18 tionally omitting sentences --


19 Tt'E COUHT: yr.r Rog ers, there is no use of your scolding


20 2.bout it. The cou rt has sustained every obj ec tion you


21 have made on that ground, and ",,rill continue to do so. It


22 is unnecessary to talce up time.


23 MR FOP~: Did you or did you not use the language I have


Q D~,.JYou remember Whether you used such language or


A The cou rt says I have answered, and I


think I have.


narrated?24


25
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2 talked vii th him 10 or 12 hours al tog ether, and I '\i\Ould


3 pretnnd to remember my language or his or EVerything Vie


1 not? A In my answer I said I di cJn' t remanber.
6~


I probabl


4 talk ed about.


5 Q Did you not tell ltTr P.8.rrington on this occasion, there


6 was no chance the prosecntion could get a line on this'


7 private conversation, that he could deny it altogether?


8 l![R ROGERS: I oQject to that as not cross-ex:amination, no


9 foundation laid; incomPe tent, i rrel wan t and immaterial, th


10 langUage not given in proper form for impeachment; not


11 c 1'0 S s- examina t i on.


12 TEE COURT: Read the question.


MR POBD: Did you not say, If They cannot asle you a bout


13


14 Q


(Question read.) Obj eo ti on su stain ed.


15 this private conversation lf , and didn,t Harrington reply,


16 lfSuppose noVl-- let ~s assume the worst part IfSf it; suppos-


17 ing I have seen Mr Ford; suppose Ford should ask me about


18 the money t rat came dO'\vn from San Francis~o?1I And di d you


19


20


21


22


23


not then and there tell him to 'i53:Y that he didn't know


anything about it?


I'[R HOGE'RS: "'Ie obj ect to that as calling for a conclu- ,


Of Ision and opinion of the vri tness; 1 et them give his words ~ !


he has them; no foundation la,id, and not cross-examination.


I did not.A


24 TEE COURr: Obj ection overrulOO:.


25 Jf-:R ROG EBS : Exc ept ion.


26







6S~
~ Lidn't Mr Earrington tell you then that you expected\\,


too muc h of a person, and eli 0. you not reply, "no, I am I
not; that is not asking too much If , and v:hen Earrington


said, IfVlba t have you ever done fo r me that I shoul d com


promise myself in this matter?lf, did you not say, If I will


1


2


3


4'


5


6 do any-thing on God's Earth for you, .Tohn. If Did you


7 have any such conversation, in vrords, substance or effect?


8 A Read that, vall you?' (Last question read.) I think


9 he did tell me onO'e I we.s asking too much of my friends,


10 0 r som ething like that, an 0. I think he 0. i d say onc e , IfWha t


11 have you ever done for me?1I l-Iow, ;-.hat is the rest of


he ever sedd arwthing about compromising himself in this


12


13


that? (Last po rtion of question read.) I dOR, t think


have.


matte:'; he c ertainly"vas never asked to in any way. I
II


might have said, in connection with his fear of arrest and/!I


indictment or pro secution an dyasting money in Califo mia, i'


that I ';,Quld do anything I could for him, Which I would /
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A Is that the language of


and 1 had were together when we were alone--" didn't


Harrington-- A Were together when we were alone?


"The conversatioll6you


Q Did you not again, referring to the conversation that


Harrington claimed he had With you either at your house


or your office, did you not say, either in words, sub-


Q yes, that is the language.


the dictagraph?


Q garrington then said, "Yes, sir, I understand we were


v
A I don t recall any such thing. 1 don't see how 1 could,
have appreciated. his courtesy. 1 migh t have.


Q Did you not, on the afternoon of February 19th, at about


half past a in the afternoon--have the following converaa~


tion With lu. Harrington--


stance or effedt the following:


alone and that they were private conversations I had with


you, but what obligation am 1 under, Darrow, that 1 should


perjure myself for," and did you not then say, "But you


ought to sidestep it." A No, I did not say it.


Q:Did:: you not then again, at the c I os e of the conversa


tion, say to Harrington, "You wont tell anybody about this"


and when Harr ington replied he didn't want. them to know,


did you not then say, "1 appreciate your courtesy."


JAR' ROGE-RS. Is that another day, now?


lffi. FORD. february 19th.


A You said before Sunday. NOW, what day would this be?


1 don, t care for the date, if it is another day, that is


all 1 am interested in knOWing.
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Q Did you have that conversation in words, substance or


effect at the last-conversation you had With him. A No.


Now, 1 will tell you what 1 had.


Q Go ahead, if you desire to. A 1 do.


Q 1 got all the answer 1 cared for. A From the very


Q t think that was SundaYI February 18th l and that would


make it February 19th l on Monday? A I don,t carel Mr. Ford,


just l is this another conversation, that is all?


Q Yes l 1 was asking you about'SUnday and 1 am now asking


you about Monday I the last conversation you had With him.


A Very weIll 1 understand it •


Q Did you not, at the last conversation you had With


garrington at the place 1 have referred to in my previous


questions, at about half past 2, February 1~1 say to Har-


r ington, !tWell, 1 will give you $5,000 and trust to luck.


Do you want me to give it to you right now?" And didn't


Harrington saYI "No." Did you not saYI "Hell, Johnl why


not take it now?" And didntt Harrington say, "Not a bit,


not now." Did you not then say, "Will you be here tomorrow


night?" IS not that the last conversation you had with


ttarrington at the Hotel Hayward? A Are you getting all


the conversation there? Is that the question, is that the


full conversation?


me eting, as 1 say, he was talking money. 1 was consulting


With my attorneys during the time, especiall:! the latter


conversation l 1 left ~u. Rogers and Judge McNutt With the


16


17


18


19


20


21


22


23


24


25


26


15


1


2


3


4


5


6


7


8


9


10


11


12 1


13


14







4


6


7


5


3


1· urrlerstanding as to what to say. He especially SPOk~4
2 me about Htlrriman having had some extra money. 1 don't \


~now what he meant by it, but evidently something he had 1
not found out before, he mentioned the" sum as being $5'OO~\.


1 said, "Do you think you ought to have that mugh?"
~'


He said J "Yes." 1 said, "All right J John, l~ if 1 gave you· \


that much will you be ready to help me all you can? It \


8 He says, "Yes." 1 says, will you take care of the Statels


9 Attorney and Mr. Lawler?" He says, "Yes." 1 said, "W ill you


10


11


12


13


14


come out here to help prepare this case?" and he said, "Yes.


1 said, "When do you want it?" He said, "You can bring
1
l


it over here this evening, this afternoon." he says, "1 wish\
\
I


you would look up before you go the question of whether \
I,


they can make me go before the state grand jury while 1


15 was brought here under Federal subpoena." 1 said, "All


16 right," all this excepting the Federal subpoena having been


17 previously arranged. lcame back, first stopping at Mr.


18 navis 's office, and asking him to look up this question--


19 1 came back to Mr. Rogers IS office, placed Mr. Rogers on one


24 previous conversations, and a long time before.


20


21


22


23


25


26


telephone, Judge McNutt on another, M~ Dehm on another, and


a man by the name of Touhy on another, and myself on


another, and called him up for the purpose of telling him


he could not have any money, which 1 had determined on the


~.


f
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l
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1 I call eel up his room and could not get him and the n ex:t


2 mOliling I came dovm to the offic e) and 1tr Rog ers '.vas th en


3 av~y; I placed Mr Dehm on one telephone) Mr Tou~ who I


4 .believe is n·ow in San Francisco) on another) and JUdge Mc


5 Nutt on another) and I took the other) and I called him up,


6 and I said, IIJohn) you are a witness here before the grand


7 jury, and I am under indic tment, and I cannot have any


8 financial transactions wi t h you of any kind. After you


v~s of it.


rest?


office or Franklin's office on the day of Mr Franklin's ar-


get through, if I owe you any money, you vrill .get it.


Do t th · k th t· . ht? II d h d 1n' you J.n a J.S rJ.g ., an e ma e some rep y,


"Yes ", or som ething like that, and t hat is all th ere


whether


You stated that you didn't remembe:tA.&OU vlere at Gage'sQ


9


10


11/
12 I


13


14


15


16 HR EO GERS: :r..~ay I inqui re if that is all of' th e conversa-


17 tion of the 19th it is proposed to inquire about?


18 l[R FORD: That is all I think of right now, l"r P\()gers)


19 but I may change my mind.


20 ]'[R HOGERS: I reserve, before the vii tn ass 1 eaves the stand


21 the right to move to strike out - A P~s not this ques-


22 tion been gone into whic h you are asking me nov".? I v.ould


23 like to get throng h some tUne. I obj ec t on that ground,


24 it has been covered.


THE COURT: It seems tome t hat is right) Mr Ford.


llRFORD: I have not asked him any question yet, your
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1


That ,vas a couple of weeks ago he covered


1 Honor.


2 Jfl:R ROGEPS:


3 that.


4 I MR FORD: I have not asked him any question yet.


5 THE COURT: Read the question.


6 (Last question read.)


7 TEE CauRT: Is that a question?


8 rtR ROGERS: That is objected to as not cross-ex:amination,


9 incompetent, irrelevant and immaterial


10 liR FOP~: Ivas just calling his attention to that when I


11 vas in terrupt ed by c oun sel.


12 Q Calling yourattention to that, you did, however, see ur


13 Gage that day, did you not?


14 liR ROGERS: 'What date is that, please?


15 HR FORD: November 28th.


16 A I dontt recall that I did; I might have.


17 Q You consulted with him frequently about l[r Franklints


18 case up until the time of the preliminary examination?


of the conversation with him:


Gage, as attorney of record.


Q You discussed the facts and the law of his case withl~r


l{ot often. I talked with him; 1fr Davis did the mostA19


20


21


22


23 leR ROGERS: Let me have that question. (Question read.)


24· 1m HOGERS: That is objected to as calling for a conclu-


sion; not c ross-examination, already gone into.


TEE COURr: I dontt think it has been gone into, but I


25


26 I







1 do not think it is cross-examination.
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2 1m FORD: Showing the relation of this witness with1!:r


3 Franklin.


4 .THE COU HI.': I do not think it is c ros s- examinat ion. Obj ec-


5 tion sustain eel.


6 You said you telegraphed Mr Gompers during the week


7 prec eding the pI eas 0 f gUil ty? A I di d.


8 Q. What was your obj act in telegraphing JEr Gompers at that


9 time? A To have him immediately send someone here.


ter ~as not disposed of before he got here. ·He should


have been h ere on Saturday, Saturday night. at the furthere t


Q. And in case the matter v,as not disposed of before he


got here, for vrhat purp:>se did you vant him here? A Be


cause he and the organization had been furnishing consid


erable money, and I'lanted to give them all the information


I could. althotlgh I owed them no duty.


10


11


Q For Y!hat purpose? A To consult, in case themat-


Q. If you owed them no duty, \mywas it yourdesire to


19 consult vnth them at all. for that matter?


20 ?lR ROGERS: We obj ect to that as argumentative, not


21 cross-examination.


22 THE COURr: Obj ection overrul ed? A I said because they


23 had been furnishing mon e:r and I certainly woul d have


24 kept th an fUlly advised if any c:f them had been here.


On November 24 you did send a telegram to Mr Nockels?


I sent one on November 24 to Ed Nockels in Chic~go.


Q.


A
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That ~elegram was to ,the followingeffect,v.as it not:--


2 HR l~.oGERS: Wai t a moment. 'lhat is not the way to prove


3 the contents of a message, if your Honor please; if he has


4 I the messag e, 1 et him shoVl it to the wi tness, aft er having


5 shO\7n it to us.


6 !vTR FORD: Did you not direc t someon e to s end a tel €gram


7 to tbe follovdng effect?


8 HR EOGERS: That is obj ected to as no \\€l.y to prove a docu-


9 ment, if your Honor pleases, you cannot introduce the con-


10 tents of a document in any such fashion.


11 'MR FORD: Just a moment. If we have any sue h document, I


12 vdll produce such a document.


13 ~lR ROGERS: Th et'l produc e it.


14 THE COURT: You will have to lay the foundation, Mr Ford,


15 in some way.


16 MR FORD: If th e court will pardon me just a mom mt, I


17 wi11 see if we h a\T e ttl e tel eg ram.


18 THE COURT: Certainly.


19 In:R FORD: I will go to another sUbj ect. ' A I know what


20 it is. and I am 'Jlrilling to state it from memory or other-


21 wise.


22 :rlR ROGERS: Let us s ee what it was.


23 Hn FORD: I vrill go to another SUbject ,mile Hr Keetch


I show you a document 'which I have silovm your counsel


it is in cipher, 1vrr Darrow, so I will repeat to you the


24 I is looking for that tel o:r,ram.


251' Q


26/
I
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1 interpretation. ]/[r Rogers will follow me and see that I


2 do so correctly. uP...ave Bert Hammerstrom meet P.arrington,


3 chi ef Hotel Salt Lake Fri day afternoon. Wire answer."


4 I Did you, on or about October 4, 1911, direct that such a


5 telegram be fo I'Warded to l[r Nlbckles at Chicago?


6 THE VII'TI.~ESS: I obj ect to it on the ground that it has,


7 no referenc e to anything t mt is in evidenc e in this case.


8 UR FORD: You have testified to the Hammerstrom incident.


THE ~~TNESS: yes, but was it at this time?


that again, vdll you please?


Repeat


11 1ER FORD: Did you, on or about October 4, 1911, direct a te


12 Egram to be sent to 1fr Nockels at Cm.icago, and the sUb-


13


14


15
1


16/
17


18


19


20


s tanc e 0 f the telegram being as follows: "P.ave Bert


P.amm erstrom --" ad "meet P.afri~ ton If F "chief hot el


~lt Lake Friday afternoon. Wire answer. Signed C.S.


Dafrow, Charg e C. s. IarrO\7."?


II


/1
/


21


22


23


24 .


25/
26


1


I







of Labor, 277 La Salle street, Chicago. Take the first


has any reference to the other matter: I think the other


matter was earlier, but 1 am not certain about that.


Q You recall it was the latter part of September that Mr.


Hammerstrom met Diekelman at Albuquerque? A I was not
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1 do not think that


May 1 inquire , Mr. Roger s ,


"Care of Chicago Federation


1 think it was earlier. I did instruct


A 1 don't remember it, 1 might have.


Q 1 am very well satisfied.


if 1 gave you a copy of the telegram of November 24th to


Nockles?


THE WITNESS. We have one there, 1 know. There is one


there. If you are satisfied with that wording, 1 am,


just assume it.


Q Did you direct that a telegram be sent to Mr. Nockles


sure.


be sent him to wait at Salt Lake City, as 1 said before,


until you people got over talking about this matter.


this refers to it, tat is probably right, but 1 do not


recall the telegram.


Q You do recall having sent such a telegram in sub


stance, or ordered it? A I do not. 1 do not recall Mr.


-rrarrington being sent there or this telegram, but it might


have bem •


Q "fou paid-- A or it might have be en sent by 1,ir. Harr ing


ton. If that is the fact you are after, there is no


question about the fact.


on November 24th as follows:


7p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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tr ain, wir e me train and rout e, charge Darrow, C.S. Darr ow, "
/


and the answer)'" '"My ricollection is that 1 did, I know 1


sent sUbstantially that telegram and about that date, on th t


date 1 will say.


Q Youdid not meet Mr. Nockles, however, until Tuesday,


November 28th, is that correct? A Just a minute before


you go to that, if you please. That was sent in answer


toone from him whb h was sent by him in answer to one


1


2


3


4


,5


6


7


8


9 . fr om me to Mr. Gomper s • 1 wired Gompers on the 22nd to send


10 somebody immediately on the first train,memtioning Nockles'


11 name and four or five others, and some way that was delayedj


12 on the 25rd or 24th 1 got a wir e from Mr Nockles asking if


13 he should come and 1 said come immediately.


14 Q You did not see him until Tuesday? A i dii not, his.,.


15 train was late.


16 Q you did not see him until after Franklin's arrest?


17 A He got here 1bnday night.


18 MR. ROGERS. That is the night before the arrest?


19 A That is the night before the arrest.


20 MR. FORD. But you didn't see him until Tuesday the next


21 day? A No, his train wtas late. 1 th ink he got in about


22 11 o'clock.


23 Q Did you' on the next day dis cuss wi th him the propos i tion


24 to have J B plead gUil ty? A 1 donOt recall. We went over


25 everything connected wit> the case.


26 Q Did he at that time, pursuant to any directions from
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1 you or in purs~ance of that conversation with you, write to


2 Vu. Gompers concerning the matter? A 1 don't remember,


3 he probably--not concerning that--he probably wrote to


4 him about the whole matter. What he wrote 1 don 't know.


5 Q Mr. Darrow, you did not take this case pecause of any


6 personal interest for J B or J J McNamara; you had never


7 heard of them before? A 1 never had--yes, possibly 1


8 might have seen J J. He says I did one time when I spoke


9 at Indanapolis, but 1 don't recall him.


(


Mit. ROGERS. Wijo for?


Q The only reason you took the case was because it. in


volved Union Labor as an organization? A


Q And you knew that Mr. Gompers and Mr. Nockles and the


officials of Union Laborwere defending this case, because


it involved the cause of Union Labor? A Yes.


Q And th at was the reason they were paying you? A Yes.


Q And you knew that they might have objections to the


entering of the pleas of gUilty, for the reason that it


might refmect upon Union Lab~? A Yes, now, let me explain.


1 also knew thatno man' would have a right to employ me to


defend someone else for their life or their liberty,and


dictate any terms to me whatever as to the duty lowed my


client, and 1 so statemjso did JUdge McNutt i It


wouldn't have made any dIfference if the whole wor Id wqs


against me,' 1 would have done what they wanted, and what 1


thought was "right 0


reason 0


26


24


125
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11


12


13


14


15


16


17


18


19


20
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22


23
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2


THE WI TNESS •. My client.


MR. FORD. Q You said the other day you didn't
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believe the


3 evidence which had been gathered in Indianapolis would be


4 admissible here in l,os Angeles? A 1 did.


5 Q You knew that the prosecution would be unable to connect


6 J J McNamara with the explos ion of the Times Building or


7 with the blowing up of the Llewellyn Iron Wor ks Without


8 that evidence, did you not'? A What evidence do you refe!


to?


\
I


\case.


The so-called indianapolis evidence.Q


people alleged) you had proof of, 1 didn1t think it had


anything to do whatever withtheir


A If you mean \
\


dynamite in Jones's barn or dynamite in the vault, as you \


j


\


Q Was there any portion of the Indianapolis evidence which ",


you believed that the prose'cution had to have in order to j
I


connect J J McNamara with the bl~ing up of the Los Angeles!
,


Times or the blowing up of the LLewellyn Iron Works? I


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 A I didn't know what might be contained in letters or


2 tel e6 rams , or "whether you had to have any of it.


3 Then, you knew that that. was the only possible evidence


4 ' that th e 13eopl e coul d. have whic h ....voul d c onne c t .J • .J. vri th


those crimes?5


6 Q


A ~~at do you mean?


J. .J. McNamara wi th th~ blowing up 0 f the Ll ewellyn


7 Iron WOrks or th e Times Building? A You mean letters


8 or telegrams?


9 Q yes. A I didn't know it was the only possible evi-


10 denc e.


11 Q Did you lmow of any other evidenc e which woul d con-


12 nec t them? A I had heard 0 f 0 th er evi denc e.


13 Of what character?


14 lJ1:R ROGERS: That is objected to as not cross- examination;


15 too broad an d too general a subj ect; already gone into,


leged, too, whatever I know about that.


if your Honor please.


I don' t think it is cross- examination.


16


17


18


19


liB. FO?.:D:


TEE COURT:


No, not touched on. A I think it is privi-


20 lER FOtID: l'[r DarroVl, if you di d no t know what the inc rimi-


21 na ting nature of any evidenc e in Indianapolis was, and


22 ha:!t did not know of any oth er evidence against J •.J. HC-+-


23 l\famara, Yhy did you permit him to plead gUilty to the


24 charge of blowing up the Llweellyn Iron Works? A Well,


Hr I'ord, oe;fore I ~ot through with my investigations I


was thoroughly sati sfi eel that they had a very close case
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1 against j. j., as to the Times Building, and that after


2 J. B. had been c ol1victed and hune, as I fully believed


3 he 'would be on the trial, it would be the n ex:t thing to


4 I impossible to save J.J.' s life whether the case VJas c on-


5 vincing or not. I also beliwed tmt they had a very


6


7


8


9


10


I
11 I


12 I
13 I


14


15


16


17


strong case against him on the LleYfellyn Iron Vbrks, and


I didn't know but some other places, and I believed it


yas better for him to plead gUilty and talce that sentence,


and I so advised him, and he believed, it, too; he was


very willing to do it.


Q Upon '.'hat oth er evidene e -- upon what evi dene e di d you


form the conclusion tl~t they had a strong case against


J. j. McNamara upon th e Times :Buildir:g, if, as you say,


you did not regard the Indianapolis evidence, the dynamite


and so forth, as convincil1c~, and you didn't know anYthing


about the contents of arw letters and telegrams, excepting


the bare possibility they might be incriminating?


18 til? ?Orn~RS: If your Honor please, I obj ect to the question


19 as not cross-examination. Of course, if --


Q Those tmt have been introduced in evidence already.


REDI BEeT EXA"!·Hl{ATION


:HR ROGERS: l:rr Darrow, I call your attention to those


I
I


I
I
I
I
I


A . Better get me four, ]:rr Rogers.two telegram~ --


TEE COURT: Obj ~ t ion sustain 00.•


}ffi FORD : That is all.


20


21


22


23


24


25
26 ,


I
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liR FORD:We vanted to furnish you any originals that you1


._-------------------------------=-=-----


I


2 desire.


3 TEE WITNESS: :Hay I ask you if you have any more about


4 I that date with Rappaport?


5 MR FORD: Of Yfhat date?


6 TEE VrITNESS: Oc tob er or November, ~pecially November?


7 UR FORD: We have given all the telegrams we have be-


8 tween you and nappport.


9 TF~ COURT: M;r" Darrow; you can confer w:Jkth your cOlmsel


10 outside of th e record.


11 (Witness leaves witness stand and co~ers ,nth counsel.)


12 TEE eOUHr: All right. Proceed, q entlemen.


13 l'1:R ROGERS: I call your attention first to the tele-


14 grams, JiJr :Darrow, that were sent to ]/[1" Rap}Japort. Your


15


IG


attention vas called to one of November 29th, in Y.hich


AJ.you a re made to say that lfr Rappaport could spend '1iiI OOO if


17 necessar'.{. I will ask you if that yms the first telegram


18 sent about remuneration or spending money, to Mr Rappaport?


19 UR FORD: Objected to upon the grolmd trot it is not re-


20 direc t. The wi tness has not been examined as to the ques-


21 tion of remuneration from Ur Rappaport, but only upon


22 the question of remuneration for one special purpose, to-


23 wit, the regaining of the Indianapolis widencre. Ee has


matters back there connected vr.!. th the case, and there may


have bean numerous other matters, and it is not redirect


testified here that Hr Rappaport was the attorney in all24


125
. ,
2G I


I
i
I
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2


3
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examination. unless it is confined to this specific mat-


ter. of course; if confined to that, we have no objec


tion to the question.


4 I THE COUll: Objection OJ' erruled.


5 A There were a number of telegrams and several letters.


6 MR ROGERS: The first telEgram they hav'e furnished us is


7 the September 26th telegra.'Il1.; that is the first one they


8 have given us showing


9 1JR FORD: SJeptember 26th?


10 1JR HOGERS: yes. September 26th. 1911. I 'will ask you if


11 you sent suc h a telegram as that away along before Novem-


12 ber 29th? A yes. Perhaps I ought to explain a little.


13 to keep insid e the reco rd, Mr Ford.


14 11m FORD: Go ahead.


15 1,rR HOGE?$: yes, el:plain it in your ovvn vay.


16 :MR FREDERICKS: lvright it not be first read, if it is going


Before we int roduc e the tel egram. you may ex-


action.


state Ylhat the circumstances were and' the situation.


A The books 2nd documents ~'Il1.ongst other things, had


taken fran the office of the organizat.ion. They were first


i
I


paain the transaction in your o"vn vay, and give us your !


reasons for sending the telegr-dlIl and calling for the tele-I


gram, you being familiar '7i t h them all, and in your own VlaYI,
I
I


to be used, so the jury may understand the explanation? I
A It vas notex:actly in explanation of this, but the transt


17


18


19


20


21


22


23


24


25


261


I
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2


3
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taken by the state court, an order was made impolL~di~~


them, first, in the state court. We had a great deal of


correspondence, and some telegrams in reference to it,


4 I and in reference to getting money for Mr Rappaport for


5


6


7


his servic es, ei th er through me 0 r through Vashington.


The state court ordered the property either returned to the


organization or kept there, instead of being sent to LOB


8 Angel ea. Lat er than that, .Tudge Anderson 0 f th e United


9


10


11


12


13


14


15 i


16 !


17


18


19


20


21


22


23


24


25 I
26/


I
I


States ordered his officers to go down and get it, in spite


of the decision of the state court, \''Jhich they did: , I had


correspondence and by wire and by letter, in reference
court


to th e widenc e whil e it was in the state"and whil e it


\~s in the hands of the federal court; I can't now re-


call jYi.st the date in vrhich .Tudge Anderson ordered it into


the custody of the Federal Court.


I


i
i
I
I
I
I
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1 First, we endeagored through them to keep it in the hands


2


3


4


5


6


of the State court, and to have it turned over to the


organization. Next, after Judge Anderson had ordered it


into the Federal court, an effort w~s made to still get
Circui t


it back , which was probably by appeal to thel Court of


Appeals, although 1 didn't have charge of it, and wouldn't


7 say just how it was done. Now, when the date the last


8 matter was taken 1· can 'tiS ay, but many telegrams and


9 many letters passed concerning it.


10 Q Well, you have a telegram there of the 26th? A Septem-


11


12


13


14


15


16


17


18


19


20


ber 26th, y~ Rogers.


Q In reference to it-- A You want to read it?


, yes, you may read it, 1 suppose. A "Los Angeles,


September 26, 1911. Leo M. Rappaport, Law Building,
'"


Indianapolis, Indiana. No order known on Marion County


of record or request. KNow you need money for purpose


stated and 1 will guarantee it and will wire Washington


about it and probability of evidence taken before November


10th, F will be out in two weeks. Will answer questions


promptly hereaftE;'r. Darrow • Charge C S Larrow."


21 Q This is nothing but a copy aId 1 assume the record is


22


23


24


25


26


sufficient without it.


MR. FORD. We are not making any objections.


MR • FREDERICKS. Who was F?


THE COURT. You wan t that makred as an echibi t?


MR • ROGERS. It is merely a copy they gave us.
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MR • FORD. Ther e is one par t of that tel egr am in cod e,


"F", I think we ough t to put that in English before it is


admitted. The Witness sent it, he can tell mo"F " was.


MR. BOGERS. Q Who was "F"1 A 1 don,t recall who that was.


MR. FORD· Wasn,t that Harrington? A 1 really don't know.


I didn't recall that Harrington was going out then, but


he might have been intending to.


MR. FORD. ijaxrington is F in the little dictionary code.


MR. ROGERS· Q NOw, did you further on october3rd send a


telegram to Mr. Rappaport, that is before November 29th, on


October 23rd, did you send a telegram like this, being


in English--


MR. FORD. Jus t a moment--


MR • ROGERS.. October 3rd--


MR. FORD 1 can find it right here. Go ahead.


THE WITNESS. Shall 1 read it into the record?


MR. FORD. Go ahead.


A (Reading). "Los Angeles, Cal. October 3,1911, Leo M.


Rappaport, taw Building, Indianapolis, Ind., Will stand


good for expenses needed there this case. gave wired


Washington. C.S.narrow. Charge."


MR • ROGERS. Q Then October 3rd you agreed to a tand good


for some mom y? A Yea.


MR. FORD. That is the only one of October 3rd you have?


MR. ROGERS. No, 1 have another but it doesn't seem to


relate to money matters. That is all 1 was speaking


1


2


3


4


5


6


7


8


9


10


11
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14
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MR. FREDERICKS. Show him the English of it.


MR. FREDERICKS. You have the translation, you have it


written out there--our translation.


MR • FORD. You have the code, you can compare it very


asily. We have given you all our codes.


MR. FREDERICKS' october 3rd there ia another one there.


MR. ROGERS. Thia ia in Englieb •


MR • FREDERIC KS • In cipher.


MR. ROGERS. You didn't introduce it, 1 don't know whether


the tranalation is correct or not.


A 1 want to add there that 1 did wire Washjington.about.


.
MR. ROGERS' Q Did you s end that telegram on October 3rd,


or do you know anything about it? A 1 don,t recall, but


very 1 ikely 1 did.


Q It is in cipher, do you remember sending it? A 1 don't


remember it, 1 don't know who it refers to.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17 MR. ROGERS. There is the English translation of it.


18 MR. FORD. He says he recalls it msuppos e by the Engl ish


19 tr anslat ion.


20 A I really don't. I will read it if youwant me to.


21 MR. FORD. Go ahead.


22 A (Reading) "Keep all there until defense requires."


23 1 think it refers to aome. witness, but 1 wouldn't swear to


24 that. 1 don't recall what it refers to.


25 I MR. ROGERS. Now, when you sent a telegram on November


26 29th that he might spend. a thousand ddlhrs if necessary







ShS')._ L


1 what did you refer, explain fully the circumstances of


2 sending that telegram on the 29th, the day subsequent


3 to Franklin's arrest and the sUbsequent telegram of


4 December 1st cOuDtermanding it. A Yes, 1 received a


5 wire which 1 believe has been introduced here, hasn't it?


6 from Mr. Fnppaportr You put it inT-asking for a thousand


7


8


9


10


11


dollars for the purpose of regaining evidence which was


this matter upon which we had our former correspondence.
I


In the meantime 1 know some money had been sent from Washin


ton, but 1 don't know how much, and 1 wired him back on the


29th he could spend a thousand dollars if needed, in answer


12 to that telegram. On December 1st 1 sent the wire that has


13 been given in evidence here, not to spend it. 1 wanted to


14 keep what money 1 had if 1 could, for the purpose of closing


15 up here. Now, 1 had in the first place, 1 had promised it


16 previously and thought they needed it. In the second place


17


18


19


the telegram which 1 sent on November 29th Was sent on


Wednesday the day after Mr. Franklin was arrested, at a


time when there was no certainty that the previous arrangem t


20 .made would go through. No tody could tell-- we hoped so, and


21 1 was interested then in getting the evidence myself, as


well as having the evidence in the office of the structural22


23 iron workers. The telegram on December 1st was after the


24 plea of gUilty was entered, and that is to this case here-


25 and 1 could have no interest in the eVidenc~ and wanted to


26 s ave the money.







1 On the 29th at the time you sent that '!rire the


66~
day


2 after Franklin's arrest, did you know then vrhether or not


3 your previously arran,.ged agreements YlOuld be carried out,


4 I ovring to Franklin's arrest or not? A I did. We spent


5 (!Wery minute of time, day and night, to have it carried out.


6 I believed it would be; I was not sure.


7 Q. NOVl, ~rr :Darrow, I call your attention to your statement


8 that you had the 28th -- you already bad made up your.


9 mind to have your clients pI ead guilty, and you were sat


10 isfied, so far as your own mind was concerned, that


11 everything was arranged. Now, state \'/nether or not the ar-


12 rest of Franklin on the· 28th, in any \"aY, affected you r


13 state of mind wi th re,garal to the certainty of your belief,


14 whether you st ill beli wed it vas sure 0 r not, as you di d


15 before.


16 MR FORD: Obj ected to upon the grouJ:i«1i it. calls for a


17 conclusion of the wi tness.


18 UR FRJ.:,""DERICKS: Been already answered.


19 lER HOGERS: Oh, a man can give a conclusion, '!ho is a de-


20


21


22


fendant --


}~R FREDERICKS :


to that.


The last statement he made vas an answer I
I
I


23 lRFORD: On the further ground, it is not redirect examina-


24 tion. He testified to that matter on direct examinati:on.


25 THE COUtU': yes, he testified to t tat upon sUbj ect, but I


26 think that t hLs question ';'JaS prop erly brought out on redi







1 Obj ection overruled.
66~


2 A I was muc h more concerned as to vvhet her we coul dearry


3 through our a rrangement after that time, and was never


4 I snre un til we had done it. I beli wed we woul d acc omplish


5 it.


6 MR ROGERS: Now, I call your attention to another matter


7 you have been -- your mind has been directed to th e fact


8 that you did not ask Franklin vJhe re he got the mon e'J and


9 you did not talk much \nth Franklin after his arrest"


10 and yon stated on your cros s- examinati on that you were


11 afraid of him; you didn't know what to make of it --


12 in your ovm 'lay you may explain why it \"as ttat you did


13 not inquire of Franklin or talk with Franklin, even


14 very much -- talked with him a little, in fact, and lefy


15 him to talk with his attorneys ratp.er than Yourself?..,


16 ]JrR FORD: Obj ected to as not redirect Emmlination, calling


17 for a conclusion of the witness, a statement of purposes


18 'whic h would be self-serving declarations, if he made any


19 stat amen t at that tim e in regard to it.


20 THlE COURT: Obj ec tion overruled. A Until. the ~ate of my


21 clients were settled on December 1st, I paid sca~cely no


22 attention personally to the Franklin matter. It was of


23 ver'J minor importance. Someone else ,vas attending to it.


24 V}hen I did have time to seriously think of it, I didn't


25 know '!lhether thisvas some betrayal by him or others;
I


26 lit "c"as done by rome sealous fri end, seeking to serve a


I







1
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cause, as theJ supposed, whether it was a plot or a trap,
, ,


I


_ J


2 I conldrl't tell. I was suspicious of Franklin. I kneV{ if


3 he wouldootray me once he wouldtv/ice or any number of times,


4 I and I have prac tic ed lOllS enough to know the influenc e of


5 a threat of the penitentiary on a man --


If the court pI ease, we obj ect to the witness'


7 statements as to his conclusions and argumentative and


8 not responsive to the question that is before the court.


9 THE COURT: I think it is. Objection overruled.


10 A And I feared just what has hapPEned, that he would be


11


12 I
13 i


offered his liberty to turn me over, and I did not v~nt to


go n mr him and I kept away from him as much as I could.


I think an:rbody 'llould under the circumstances.


141m FORD: We move that the last part cf the witness'


15 answer, "I think anybody would under the circumstances1t,


16 be stricken out as not responsive to the question.


17 THECOURr: Strike it out.


18 lIR ROGERS: Hy redirect, if your Honor pleases, v/ill be


19 very short, and I Vlould ask to have a short recess at this


20 time.


minut es at t his tim e.


ternOQ;n recess. Gentlemen of the jury, tear in mind your


former admonition. The cou rt will take a recess for 15


21


22


23


24


TEE COU Rr : " yes. It is almost time for the regular af-


(After recess.)


lrR ~;oGERS: Now, lrr Darrow, calling your attention to the







told me that he had practically received nothing~ tlnt


1


2


3


rayment by Ur :Davis of Franklin after his arrest


due him. Explain that, in your own vay.


66~
of money


4 I he had not paid out in eocpenses; he told :Mr Davis th e same


5 thing. If thi s work had been honestly performed, I would


6 have considered that what I gave him, including $1000 ,


7 VIaS no more than right; I did not want any civil procedure


8 or any difficulty of that sort with}rr Franklin; I thought,


9 assuming the services were right, it was not unreasonable


10 and I paid it or directed it to be paid.


11


12


13


14
I
i


15 I
!


16 I


17


18


19


20


21


22


23


24


25


26 ,


I
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is--


line.


THE COURT. (lne of the jurors IT,ade some inquiry along ~et


We object to that as irrelevant and immater ialMR' FORD·


THE COURT· yes, 1 presurre that needs some clearing up and


tb is is directed to that.


MR. ROGERS. les, that is what 1 mean, what 1 mean by that


MR- FREDERICKS. It refers to that inquiry?


MR • ROGERS. Yes.


and not redirect examination. He was not asked any ques


tion on cross-examination about the number of people


interested in the McNamara case.


~~. FORD. 1 had forgotten the incident.


MR 0 ROGERS. What 1 am r ef err ing to, Mr. narrow, is peopll


Q Was there any reference whatever made at the time you


paid him what he claimed was due him for work, was any


reference whatever made to his testimony or what he would


do or any statement concerning it whatever? A Nothing at


all, 1 never asked him at any time for such a thing and


made no reference to it.


Q You stated you didn't want any civil proceedings. What


did you mean by that? A T did not want to be sued for


$1,000, and 1 did not know that it was unreasonable.


Q pow many persons, according to your und erstand ing, were


interested, either directly or indirectly in the success


of the McNamara case, otherwise than financially?


P 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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who are interested, either directly or personally or1


2


3


indirectly because of the belief in the cause of matters


that sort, aside from the two million that you spoke of
,


4 I that were likely to contribute. A There were probably


5 20, 25 or 30 who were employed in the case j there were


6 perhaps 12 or 15 or more aga ins t whom threats had been made


7 and ev idenc e sought.


8 Q Threats of what? A Connection; there were, there was


9 all organized and moat unorganized labor inthe United


10 States V\U:10 were deeply and vitally interested in it; and


11 many 1B ople who did not belong to labor on our s ide ~ho


12 regarded this whole thing as an incident in·the great class


13 s truggl e.


14 Q Well, do you know how many people were sUbsequently


15 indicted from Tndianapolis for participation inthe matter?


16 A In the matter of transporting dynamite 1 think 50--


17 Mp. FORD. To that question we object on the ground it is


18 incompetent, irrelevant and immaterial; the only object


19 of tbis, your Honor, would be to show that pebbilI1S some of


20 these other people might have been instrumental in procur ing
I


21 a br ibe to be given, whe n counsel has her e time after time I


22 over and over again, from the beginning of the cas e,


23 expressed as their defense and hav intimated and stated


24 they would prove that this money came from the National


25 Erectors Association, and tr.at it was a frameup on the par


26 of the National Erectors Association through Farrington an
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1 FrankliU to cast Borne odium on this defendant, therefore,


2 an inquiry as to what other persons were implicated in


3 some dynamiting plots or indictment at Indianapolis, would


4 I not be consistent With that defense; it is not redirect


5 examination, incompetent, irrelevant and immaterial and on


6 that ground we obj ect.


7 THE COURT. Objection overruled.


8 A There were 54, as 1 recall it, indicted in Indianapolis,


9 and quite a number here, including the McNamaras, who were


10 reindicted; On the other side there were the Erectors


11 Association, the Steel Trust, Burns Agency and numerous


12 detectives of the State's Attorney's office, and of the


13 Burns agency and a number of people in our own employ who


14 were in theirs.


15 MR. ROGERS. That is all, unless the jury has some question


16 JUROR GOLDING. 1 want to ask some questions. The


17 realiiation of the vital importance of this case and out


18 of only a sense of fairness, 1 want to ask a simple little


19 question, whether that note of ~. Harriman's the clerk has


20 over thet:e is an e xhibit from the defendan t, as 1 remember


21 it, bears the unexplained date of November 23rd in red


22 ink.


23 MR. FREDERICKS. Let the juror have it, as far as Vie are


cone erned.


I
JUROR GOIJDING. A note of Mr. Barrirnan's, a note that


24


25


26 ,


I


A
.;


A noteof Mr. fjarriman'?
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1 executed at El Monte, as 1 remember it, on a real estate


2 transaction and was not forced to be paid, and there was


3 an ur gen t demand made on Jir. Harr iman to pay on the 27th or


4 I 28 th of November.


5 THE COURT. You mean his promissory note?


6 A Gracious, that has passed out of my head. Let me see


7 what it is, let me s ee the note. Excuse me a minute. 1 do


8 not recall tha t incident at all.


9 MR • ROGERS. 1 don't know that Mr. narrow possibly could


10 explain it, we could recall Harriman, if you desire. Is


tbil,t the note?11 I -
I12 llR. DARROW. Oh, now 1 know.


-
13 THE COURT. +s that the note youwanted, Mr. Golding?


14 JUROR GOLDHTG •. Yes, 1 see a date here, of November 23rd,


15 1911.


16 I MR. DEHM. That is when it was due.


17 Am • FREDERICKS. Maybe we had better find out, if we can,


18 what that is, Mr. Golding.


19 JUROR GOLDING· Of course, 1 do not want to open up anything


20 here i we have been sitting here very patiently in this


21 case for two or three rr:onths, some of us are concerving


22 every ounce of ener jy that is in us--


23 MR. ROGERS. 1 think that is when the bank received it for


collection.24


25 JUROR GOLDING. 1 just wanted to know if it was an ordinary


26 'bh'Siness tranaaction in that demand of Mr. Harriman of the


I
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1


2


3


payment on this particular date.


THE COURT. 1 understand, M.r. narrow, you don't know about


that date? A No.
4'


JUROR GOLDING- 1 want to get into Mr. Darrow's state of


that was demanded at that time on account of Harriman's


campaign. 1 see it was 23 days overdue--no, a month and


It might be


(W i tness examines same.)


1 never knew anything about it and gave


it was produced in court? A 1 never did.


him no money for it. 1 know Mr. Farr iman will be glad--


mind, if 1 can, at the present moment.


MR. ROGERS. Ask Mr. Darrow anything you may wish.


3 days overdue.


A Let me see the note, please.


·lm. ROGERS. Q Mr. Darrow, did you ever see that note until


5


6


7


8


9


10


11


12


13


14


15 I


16
1


17


18


19


20


21


22


23


24


25


26 I
I







1 l,:TR --:: OLDING : I don, t know whether t ret November 23rd,


2 v,nether that is the date the notet~came into possession


3 of the First National Bank, or came into the possession


4 I at a discount or premiu..lIl or anything about that, either.


5 A I dom't know, Jlfr GOl ding. It is transferred to th e


6 First National Bank of Los Angeles, but there is no date


7 on the not e on the transfer -- it is transferred to th Em.


8 .JUROR GOLDING: The evidnnce shows, ll'lr Darrow, that de


9 mand '.'VaS made by th e First national Pank on lrr Harriman


10 on the 27th and he went dO'ltm to the vaul t and got th e money


11 ~ake up to the office to send his clerk over to deposit it


12 to pay that note? A That is it.


13 .JUROR GOLDING: That vas early in th e morning and at the


that he saw :Franklin there about 7 0 'clock in the morning.


same time the j ani tor saw J,fr Franklin around th e offic es14
I


15
1


16 I


according to his testimony. A No, the janitor testified


17 MR FORD: We obj ect to the '.'fitness repeating tlRt.


18 .TUROR GOLDIHG: 'To th e clerk: . on the 28th.


19 lIBE VJITNES S: On th e ath of November.


20 J"UHOR::}OLDIlW: I mean to say, th e morning Ur Harriman


21 gave his clerk $500 to go over and pay this demand.


22 TEE 7;'ITlffiSS: }'ir Harriman says he was at the vault \'1h En


23


24


25


26 !


I


it opened at half past 8.in th e morning and got that money


and paid it to his clerk.


.JUlillR GOLDING: Well, that proposition nevercrossed -


you say you have been trying to figure how certain X's







1


2


z's and certain occurrences


at Thi I'd and Los Angeles --


. bl
bearing on 'T.hat happened dO\VI1 I
this proposi tion never cross-


3 ed your mind.


4 I TI!HL COUID': I do not think, Mr Golding, it is prop,er to


5 go now into a discussion wi th the vri tness as to these


6 matters. You can ask him any question of fact that v~uld


7 call for any facts within his knowledge.


8 lER FREDERICKS : He is asking him as to his frame of


9 mind.


10 THE "\VITNESS: As to ';m et her there was any connec tion 't:etween


11 the payment at that time and the thing happening at that


12
1


13


time?


JUROR GOLDIl:rG: yes; it happ ened on the same day t 7 or 8


14 cays after the compromise of the McNamara case had started,


15 whether itvas an ordinary business transaction or semi-


16 business, and semI-political transaction, or whether there


17 was an~thing to it, to the coincidence, as I have relat-


18 ed it, that occurred? A I doa' t beli eve I ever


19 thought of it. :Might have been political IErtly, and might


20


21


22


23


24 I


I
25 I


26/


I


have been -- it might have had connection here. In thinking


of it, I confess I had not. I woul d have liked to. I see !
I


what you mean. It hadn't been considered by me, Mr Golding~


I
HR ROGERS: Before we go along, I have sent for:Mr F..arrima*,
.' I


if you please. l~r Harriman will not be in his office I
until 4:30. The bank telephonoo up the information


send a SUbpoena for that cl erk t lat marked it.







1 ]'~R FOPJ): There is one question I neglected to ask
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1


on c ross-


1 _


2 examina t ion.


3 IrR ROGERS: 1ft Gol ding is asking a. question.


4 I THE COU?'l': Go ahead t ur Golding.


5 .TUROR GOLDInG: lTr Locb"lood informed the Dist rict Attorneys !


6 offic e t hat Franklin \1S.S trying to bribe him and JEr Brovme


7 ~as do~n at Third and Los Angeles toarrest somebodY, and


8 I the time you c arne across the street, a.ssuming that you 'livas


9 crossing the street to get on the other side, vby ye,sntt


10 you arrest ed at that time? A It v,as given out for\"!eeks


by the District Attorney's office that there v:.as no evi-


dance against me Ylhatever. As late as just before Christma •


111
12


13


141
i


151
16 I


I
17


18 Darrow. A Part of it is. What vIas in the newspaper is


19 nota conclusion.


20 ]cfRFRED ERICKS: '!Jhether we hau' sufficient evidenc a


21 against you at that time would be anot her qu astion.


22 A I should suppose they would have arrested me at that


23 time if they w~nted me, e specially as Locbvood said they


24 expected me up to his house the night before, referred to


as th e "Big one II •- .
.TUHOR GOLDDTG: That is all.







1 ]!;R FORD: If you are through there is one qu estion I


66~
want


2 to ask am cross- ex:amination t hat I overlooked.


3 THE COURT: GO ahead.


4 I liTR FORD: You heard 1fr Hawley testify on th e stand? A I


5 did.


6 Q 'When did you last hear from him previous to his going


7 on the stand? A I had some conversa.tion with 1fr p.arri-


8 man about it several times, not long before he went on the


9 stand.


10 MR FORD: And prior to lrr EarriIl1..an going on the ste.nd? A I


11 I think so. Now, let me see -- hoW' close together they testi


12 fied -- that is my remembrance about it.


13 Q You ha.d never discussed that sUbjec t with 1:f.r P.awley


14 previous to the ac tual trial of t his case? A I think
I


15 I not. Mr P..arriman had, however, I t bink.


16 Q Did you discuss it with lir Harriman before the trial of


17 this case? A yes, I discussed the question of who it was


18 call ed me to his offic e.


19 Q


20 A


When did you discuss that first with}lfr P.arriman?


I think V",ri. thin a c amparatively short time after the


21 incident, but I am not certain that I did discuss it with


22 him.







1 wouldn't say that, 1 don'tSs 1


2


Q Within a week or two?


know exactly.


A
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3 Q Did you discuss it with him pr ior to the indictment


4' being returned against you? A I believe I did.


5 Q' You knew then, when the tr ial began, tha t Mr. Hawley


6 was the man who had telephoned you that rrorning?


7 MR. ROGERS. What is that?


8
1


A When this tr ial began?


9 MR • FORD. Yes.


10 A 1 don, t recall just when 1 knew it.


11 Q But you knew it before this trial began! A 1 am not


12 exactly certain--l am not certain of the exadt date when


13 I disc~red it.


14 Q 1 mean to say you discussed it with Mr. Harriman a few


15 weeks after the incident happened? A 1 discussed the


16


17


18


question of him calling me.


Q And Harriman told you? A You mean really-
Q yes.
A 1 am not certai n about that. 1 asked him to look it up.


19 Q He told you before this tr ial began who it was? A 1


20 think so, at leas t about that time.
v


21 Jffi. FORD':· All right, that is all.


22 JUROR Wll.LlAMS. 1 would like to ask a question. Mr. Iarrow


23 you mentioned that moneyw as sent from the east shortly


24 before the McNamaras plead guilty and that you never


Yes.A


Bow did it happen that you didntt receive


was sent onthe 29th or the 30th and 1 suppose 'm-''''\'~Y'I


.25 rece ived it "1


261 Q


I
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learned of the plea .of guilty they ordered it stopped
I


2 in transit.


3 Q On that accoun t? A on account of the pI ea ·of guilty,


4 I they probably thought they would save it, or, of course,


5 they were greatly surpr ised at it, and they jus t thought


6 they would save it.


7 Q HavenJt you heard from them since regading that? A Yes,


8 that was the reason.


9 Q That was the reason they gave? A Yes, tha t they had


10 no right to pay it out for anything except the defense of


11 the case.


12 I Q Has Mr. Frankl in ever as ke d f or any mor e money sine e


13 Mr. navis paid him the last thousand dollars? A He has not.


14 JUROR WILLIAMS· That is all.
i


15 I MR. FREDERICKS. Q *n regard to the money that was


16 I sent you, Mr. Barrow, fro In Washington, this last draft you


17 received but remittance was stopped at the ba~k? A No, 1
...,


18 didn,t receive it _ 1 think it must have been stopped in the


19 post Office, in the postal department somewhere.


20


21


22


Q Well, that last check is in the book? A In the book. I
I


Q It was never cashed? A ~ever cashed and n~ver received_\


1 think it is dated November 30th, isn't it?


23 MR. FORD. It is in the book, it has never been introduced


24 in evidence. If you desire to introduce it--


25 A No_


261 MR - ROGERS. You know this witness we SUbpoenaed to stay


I







I
1


2


3


4


5


6


7


8


9


10
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here in case we needed him, he is gone.


MR • FORD. Probably we can stipul ate. Tell us what you want


to put in.


MR • ROGERS. ;he check just shows it was cancelled December


1st.


MR • FREDERICKS· Fated December 1st.


MR • FURD. You wish to intro duce that check, Mr. Rogers?


MR • ROGERS. Well, where, is Mr. Flather?


MR. FORD. I don't know.


MR. ROGERS. Produce Mr. Flather and we will introduce it


with the District Attorney's office in the settlement of the


Q Well, the final arrangement wi#h the District Attorney's


You mean after Thanksgivirg Day, Qr the day they plead


Mc Namar a cas e •


so.


I speak in particular on the prosecutions?


Just what were the final terms of agreement


I think


IS that all?


in a minute.


JUROR COPECK.


MR • DARROW.


l.1"R • ROGERS.


.guilty?


11\
12 I


131
141


I


15 i


16
1


17 I A
I


18 I
19 I


offioe,to have them plead gUilty, J B to take life and


J J 10 years, and with regard to other actions that were.


20


21


22


23


pending, they were to be dropped?


should be dropped.


A


I


I


I
All other prosecutions I


24 MR. FREDERICKS. Against the two men, J B and J J~ is that


And against Caplan. You s aid as to Schmidtie, he was a


25 wha t you mean?


26 , A


I







1 reckless kind of a fellow, of course, if he should


2 'up in Los Angeles or somewhere in this vicinity you


3 probably have to arrest him and place him on trial,


4 I everybody tha t was looking for him should be called off and


5 ther e should be no fur ther pros ecutions or indicemen ta •
•6 Mp. FREDERICKS Did 1 say that to you?


13 1 ike th at. 1 tell you now, because it is par tly what you


14 said; you said that Schmidtie was a reckless kind of a


12 danger of losing their lives?


7


8


9


10


11


15


16


117


18


19


20


21


....
A You said it in my pres·ence to Mr. Davis.


not '1"\


Q Didll say, Mr. Darrow, that 1 was not in the detective


business, and that if Schmid tie or Caplan were found that


they would be prosecutedJ but undOUbtedly, in view of the
b~en .


fact that J B had not l~ hung, they would not be in any


A You did say something


fellow, if he turned up here you would probably have to pros


cute him, and that if he or Caplan ever did have to come


to trial on that account or any other, you would be satis


fied wi th a term of years, but that you would call off every


effort to catch them by detectives, and youthought Burns


would not pay any more attention to it because he was no


longer under salary or e~ployment?


22 Q That was on December 1st? A No.


23 Q When was that? You didn't see me Thanksgiving Day?


24 A It was either Wednesday, Which would be "'the 29th, or


December 1st.


Q Why, Mr. narrow, don, t you remember Mr. l<av is saying
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1 he telephoned out to my hou~ at 2 o'clock on Thanksgiving


2 day and that 1 told him then that unless those two men,


3 both of them, were willing to plead gui1 ty that he


4 I needn't come to seeme, and doesn't that call to your mind


5 tht ther e could have been no arrangement pr ior to that


6 time with me that the two were going to plead gUilty?


7 A 1 think 1 said before tr.at 1 was inclined to think that


8 that conversation was December 1st, but it might have been


or the day before· Thanksgiving, 1 waen' t


1~ I
two days before


qui te certain.


11


12


13


14


15 I
I


I


16 I
17


18


19


20


21


22


23


24


125
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1 AIWTlIER JUROR: lrr Copeck's qu estion has not been fully


2 answered to me. I would like to lmow if that 'woul d not


3 include you a.nd everybody else? A Oh, no. Nobody ever


4 I heard me ask for anything. to include me or anybody connect-


5 ed with jury bribery,. or anybody claimed to' be' connected


6 with jury br.ibing, a.no. I especially stipulated to l,t[r stef


7 fens, that if anybody thought I had a~·thing to do \iJithit


8 that they could explici tely state that under th~se circum-


9 stanc es would I ·have anybody deal for me.


10 JUROR COPECK: That is not my qu estion. A I didn't think


11 it Vias •.
I


12 ' :r,rR FORD :Mr Darrow, this' tel €gram that vras sent to Rappa-


13 port on November 29 th, tellihg him tba the might spend


14 \ $1000 if necessary to' regain Indianapolisevidenc e, bears


15 the 1 egion here, received N. W. Uovember 29th, Los


16 Angel es, Cal., 6.; 22 P .1ft. Was that th e tim e t:mt you sent


17


18


19


th e telegram t hat -evening? A I don', t know. I might have


dictated it in th e mi ddie of the afternoon. Probably dicta t


ed it in my office or - . - . directed ,in my office, Il·.._


20 don't know what time of day it YJaS.


21 Q The middle of the afternoon you ~~re in court, weren't


22 you? A I probably "a.s in court un til sometime in th e


blythe time it was received at the office, but


afternoon. I might have s~nt it any time -- it was sent


in reply to his, a.nd if his shows, why, it might have


23


24


25


261
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been done at noon; I couldn't tell vmen. This shows
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2
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undoubtedly before tat time because the office scarcely


could have been open for business at that time this was


dic tated.


4 ]SR EDGERS: Before we branch off, I at,s finish wi. th ~J[r


5 COpeck's question.


6 liR FORD: I beg your pirdo'n. I thought he VJaS through.


7 If heisnot, I vrill "wait.


8 HH ROGERS: 10fr Copeck asked you, 1fr Darrow, what the terms


9


10 I
11 I


I
12 I


of the agreement Viere as finally reached "Yi th referenc e.
to other prosecutions. Now, vhat vas that understanding


if you haven't fully explained, if you have al:\Y more you can


give us on that sUbj ect. A I think I have fully explained


13 it. There ~~re to be no further indictments or prosecu-


14 tions, and the matter of Scmmitty a,nd Caplin was left, as


15 I said.


16 Q. Tha t if they showed up 'here and got arrest ed, they would


17 have to be prosecuted, of course, but there vaBn't going


18 to be any unusual efforts to find them? A Wouldn't look


19 for them. If anything happ erred to them, though, they v/ould


20 have a te~ of years.


Jrovr, what about theprosecntion in the federal courts;21


22


Q.


I"as that included at all? A The federal prosecutions


23 did not begin here nntil after the plea of gUilty, ttat


24 ViaS started im..mediately on that.


25 I Q. The federal prosecutions began after this settlement?


261 A yeS, they had begun in Indianapolis, ho'wever, and that


I
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1 was not included. or nothing vIas said about them.
6~


That


2. was not for the TimES business; it was for the transporta


3 t i on of dynami t e.


4 I lER FREDEHICKS: F.adn' t they already begun here? A No,


5 not as far as I can recall, ~r believe.


6 Q In regard to the matter as to vmether the bribery cases


7 were discussed in the talk with me,Mr Darrow, you didn't


8 see me at.all on ThanksgiVing day? A I did not.


unless both men ~~uld plead ~uilty. That ~as said before


Well, as I refreshed your memoIY that Ur Davis stated


or on Friday.


on the day before, on Wednesday, you say you had a


ty conclusive in your mi~d my conversation vii t h you was on


December the 1st? A Well, Ur Fredericks, I don,t recall


that 1fr Davis ever said that he couldn't come to see you


talk with me? A I didn't say I did.


Q Well, did you? A I did on Wednesday


I don't think I had on both.


Q Mr Davis did? A yes.


Q And reported to you? A yes •
.


Q Did he report to you anything that I said in regard.


to the bribery cases? A Ee did not.


that on Thursday afternoon, I told him that he needn't


come and see me any more unless both ';;ere willing to


plead gUilty, and in view of th e fact that the conversa


tion vii th you dealt vii th both men pI eading gUilty, don,t


you think that it is pretty conclusive -~- isn't it pret-


91
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1 that time, and I understood it and agreed to it. The ques-


2 tion on Wednesday was whet her they should both plead gUilty


3 together, as I have repeatedly stated, and Ur Davis has


4 stated, and Mr Steffens.


5 Q You mean to say that Ur Davis -- that you had ever any


6 statement from me or that you had ever made any statement to


7 me prior to Tbanl{sgiving Day that ;r. ;r. McNamara was will-


8 ing to pI €ad gUilty?


9 MR liOGERS: I oQj ect to, tmt as already gone into, your


10 Honor please. I don,t think Captain Fredericks ot~ht to


11 cross-ex~ine in this method.


12 J:rR FREDERICKS: no, I think so, too.


13 MR ROGERS: I am perfectly willing if there is anything


14 you can reach, you may c ross-examine. If there is anything


15 tha t has not been gone into I think Captain ]I'edericks can


16 cross- ex.amine, but I don, t think you ought to go over th e


17 same ground.


18 MR FREDERICYJ3: I don't want to cover the same ground, but


19 I "vant it to be thoroughly understood•. .As long as there


20 is no dispute about theconversationwith1;[r])avis and my-


21 self over th e telephone on Thuesday afternoon, I suppose


22 I can rest, that is all.


23 HR FORD: I want to come tack to that telegram you have in


24 your band. Heferring to People's exhibit No.44, a tele-


25 gram to you on the 29th of November, from "Rappaport, asld


26 you if he c onld spend a thousand dollars to
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1 apolis evidenc e. A yes.


I -


3 P.]J[., a.nd the time of filing marked 12:30 P.M., you are


4 familiar enough with tel €grams to know that indicates the


5 time the telegram v,as received at this office? A I have


6 no doubt about that.


7 Q This is a telegram that ,,,as filed in Indianapolis indi


8 eating that it was filed in IndianapiUis at half past 12,


9 at that time? A DOes that indicate half past l2?


10 Q yes. A That vfOuld be half past 10. perhaps tiBt is


11 right.


2 Q


12 Q


I call yourattention to a portion of the legion, 12:31
, ,


The telegram v.as received whil e you were in court,


13 and you v,ould not s ee it Ytntil noontime when you vrent tack


14 to your 0 ffic e. A Does it shoW vrh En it was received?


15 Q This is not the Los Angeles tel €gram. A No one can


16 tell when a telegram VJaS received by the time it was sent.


17 Hight guess at it.
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He was at ~rr. Lissner's office. 1 saw himMR. ROGERS.


examination. Mr. Steffens is not our witness and we don t t


Q Well, it was not filed in that office until that time?


MR. ROGERS. 1 don't suppose he knows anything about it.


MR. ROGERS. Unle ss s orne other jurors have a ques t ion.


That is all.


MR. FREDERICKS. Your Honor, we have asked Mr. Steffens


be ordered to return here for a Iittle further cr08S-


court wanted him?


1 object to that as not cross-examination.


THE COUR T. Object ion sus tained •


MR. FORD. We probably can get the telegraph operator


here. 1 thought 1 would do it to save time.


THE COURT. is that all?


seem to be able to get him.


MR. ROGERS. 1 did. He is in town. ~. Geisler just tells


me he is in town and you hany excellent detectives, YQU


on the street the other night, a few moments, and he said


he was going to San Francisco and would be back directly.


That was ~hen we adjourned at the end of the week--whether


he has gotten back--that was after we had adjourned to go


over until Monday.


MR • FREDERICKS- Did you tell him 1 wanted him or the


.... ;:


just find him. '1 wouldn't guarantee to do it. 1 will do


the best 1 can to help you.


MR. FREDERICKS' 1 don't know whether we have any that are
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1 capable of finding him or not.


2 THE COUR T. Anything further, Mr. Rogers?


3 MR. ROGERS. We sent for the banker, the rran that can


4 explain what Mr. Golding wants to knoW'· about it, 1 don't


5 know whether he ·has got here or not.


6 MR. DARROW. I think we might adjourn until morning.


7 THE ,COURT. You can put him on any time.


8 lffi. ROGERS. We are about thBough.


9 THE COURT. All right, we will adjourn until 10 o'clock


-


10 to morr ow lID1' ning •


11 MR. ROGERS· It wont take us but half an hour or maybe


12 I 15 minutes.


13 (Jury admonished. Recess until 10 ot clock A.M.


14 August 6, 1912.)
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teller of th e Fi rs t National Bank.


sent. Case resumed.


ves put on there on that date we mailed him a notice th


We did.


A 'Well, I believe that


A


DIRECT EXM~INATION


Your name, please? A J. L. Stone.


You had it for collection?


August 6th 19i1j.'lIO o'clock A.l!..


Defendant in court vith counsel. Jury called; all pre


J. L. STONE, a wi tn ass called on behalf of·


the defense, being first duly sworn, testified as follows:


6688


Q VJhat is your business or occupation? A Collection


what they indicate and so forth.


Q Particularly, I call your attention to the rubber stamp


figures, November 23rd,1911, and I \rlll ask you vhat those


figures signify and who put them on so far as you know,


Q First National Bank of this cit~?


A Of this city.


Q Were you such collection teller lbb 1911, along in


l:KR ROG ERS :


lTovember? A I .VJaS.


Q I show you a promissory note, purported to be signed


by Job P~rriman, payable to the order of certain persons,


the four Dob~s people, \mich has been introduced in evi-


d enc e here as defendant's exhibit G, and I will ask you to


look at the note and see whether or not that passed through


ymur ~~nds for collection? A yeS, ~e had it.


if


I
t


i
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







6689


26 :irR EOGERS: Is there anything el se?


1 we had the note for colI a:tion.


2 Q Tmt signifies 011 tmt date, November 23rd, 1911, you


3 mailed a notice that you fl.ad this note for collection?


4 A . For c ollec tion.


5 Q You sent it through th e Uni ted states mail? A Through


6 the Uni ted states mail.


7 Q Now, do you lmow who made thos e pencil figures "ll-:?"llt


8 and"92l Higgins Building", do you Imovr Y)ho put those on or


9 wbat they signify? A Well, either put on the not e before


10 the note came to us as Ur parrimants address, or might have


11 been put on at the ba.nk that that ,~ras his address to v,hich


12 a notic e vas to be mail ed; that is all they signify. The


13 11-2'7 was probably put on the date we presented it at his


14 orfic e for colI ection by the messenger.


15 Q You employ a messenger, '\ho, in addition to the mailing


16 d>f notices, carries the note to the address of the payor


17 or the note? A That is it.


18 Q Can you tell me from anything you lmow about th e mat-


19 ter what messenger or colletor took tmt note? A VIe11 ,


20 might possibly :have been Hoy Smith, that I am not positive;


21 I don, t lmOVl whether it is his figures or not, but it was


22 one of the messengers, any\'ray, left the notice at the of


23 fic e on th echy.


24 Q 'fas th e not e paid when? A It was paid on lifovember
C)5
'" 29th.







it from November 23rd to November 29th. We received it on


in your bank ~ho were doing collecting such as this, on the


CRbSS-~iINATION


How many messengers,},[r stone, do you have


any of them.


Q, Yhat I want. to find out fram. you, what there is that


indicates tmt, so if Hoy smith is the man, we can get him.


HH HOGEl~: He is here. I have got him outside.


27th day of November, 1911? A I think four.


Q, And you have indicated that you thought this vas proba-


bly in the hands ofaxp.essenger by th e name of Hoy smi th?


I":R FREDERICKS: All right.


A If it isn't him, vny, it is one of the others. I


guess they are all there at the present time.


6690
.TUROR GOLDING: I just v.ant to know from his knowledge,


how 101~ the bank had possession of that note? A We had


A yes. I am not positive about that ; it might have been


November 23rd, and it was paid on 'November 29th, and


surrendered, I think it was HarriJrl.an's secretary.


.T'lilROR GOLDING: Do you mow hoW' you came in possession of i


A It came to us fram. th e bank at EI Monte. Their endorse-


JER FREDERICKS:


ment is on the back, the Fi rst 1Tational Bank of EI Monte.


THE COURI': Is that all?


MR ROGERS: That is all, so far as I am concerned.


TP.E COURT: Any c ro ss- examina t ion'?
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Q You Scty t his not e VIas paid on November 29th? A 29th.


Q On November 2gth, isn't it a fact that the Secretary


of Jlr Earriw..an came to your win dow vli th t his check to p~


this note, and couldn't pay itldcause the note 7:as out Yrith


the messenger? A yes, it is.


Q That v.as 1vTonday? A I don't remember the cay.


Q All, right, November. 27, a.nd you had mail eel a written
,


notice to him on November 23rd; generally, \nat did that


written notice state? A We held the note for collection


with the amount on.


Q Is the First national Iank at El Monte your regular


correspondent there? A Our l' egular correspond ent.


Q You have been in th e banking business for how many


years? A About 10 yee.rs.


Q. State wheth er or not this is a usual method pursued


in colI ecti«lg notes ttat are sent to you for collection.


A It is our regular procedure.


Q The secretary of Hr rrarriman didn,t 1 Eave the c heck on


the 27th, did he? A' no.


Q Why didn't he?


MR ROGERS: That is calling for a conclusion or opinion.


ER :EREDERICKS: Well, it is a fact that at that time this


not e erJas out then in th e hands of your collec to r?


A yes.


Q ]!.~kinshis roundse Did you see the check that


riman's secretary had there on the 27th? A Yes,







1 Q


6692


Do you remember Ylho se c he.:k it was? A What do you


2 mean?


3 Q VIllose signed it? A That I don't remembert I coulchltt


4 say tlRt.


5 Q Was it for th~ co rrect amount? A I couadn' t my t lR t.


6 Q And what were the circumstanc€s under whichyoumw tt


7 on the 27th? A Why, the secretary, as I believed him


8 to bet calle d to pay the no te, and I did not have th e


9 not e to surren del" to him and I .." stated to him that


10 our boy had it out, and was going to p-esent it at his of


n fice and he took the checkcmay with him because I had not


12 the note to surrender to him.


had th e c l")3ck anyv'.'aYt to pay the note.


Q You saw it? A I did, yes.


Q, And he I .d he came to pay it? A Ee said he ~ame tosaJ.


pay th e not e.


Q, And that was on th e 27th? A yes.


13 Q


14 A


15


16


17


18


19


IJid he actually hand you the che.:k or show it to you?


I don't remember Yhether he handed me the check; he


20 YR FREDEHIIB'KS: That is all.
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record.


REDDECT EXAMINATION.


the 27 th if it had. been the 28th.


mistaken.


A The pencil figures would not have been


Have you a memorandum of it or anything of that


A Because our ffiessenger's notice, or at leastkind?


27th?


are on the note?


that is our record 0


notation on the note indicates that was the 27th, the


day he presented it at Mr. Harriman's office.


Q You have no other recollect ion than that? A UJ,l. have


MR. ROGERS. Q How do you know, Mr. Stone,', it was on the


no other recollection than that, because that is our


Q Might have been the 28th except for what pencil figures


Q Except for the pencil'figures you would not know what


date it was? A No, 1 would not know what date it was,


Q He presented it to Mr. Harriman's office on the 27th,


according to those figures? A He presented it to Mr


Harr iman's offi ce, according to those figures.


Q Scimetime while he was out Mr. Harriman's secretary was in


and offered to pay it i A That is it.


Q You say you didn't see the check 0 Do you know what


bank it is 0 W? A 1 saw the check, I couldn't tell you


who--it was on the California Savings Bank, if 1 am not
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:on~ whom was it signed? A 1 suppose Mr. Barr iman •


26 ~lt recall seeing the signature.
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A Yes.Q YOlr records show it was paid on the 29th?


Q You dontt recall? A No.


Q Then, aside from the fact that tlhe rre morandum of the


messenger indicates it was out on the 27th you would not


know what date that was? A No, we would not keep any


particular--that is the record and the reason we put it


there is for that purpose.


Q But you did not put that 11/37 there? A No, 1 didntt


put it there.


Q Aside from that you don't know what date it was, do you?


A No, only from what the record shows.


Q What record? A On the note_


Q That is what I am talking about, aside from the 11/27


there you would not know what it was?


MR _ FORD. There are other records beside the 11/27.


THE COURT· If tha t is the fact, let him testify.


MR. ROGERS. Let him testify to it.


A The note shows we received it on the date on which it '


stands, and it was presented to his office the date of the


lead pencil figures, and it was paid on the date it was


s tamped paid.


Q That is what'I am referring to, it came in on the 23rd


and you sent a written notice? A Yes, sir.


Q On the 27th it was out? A Yes, sir.


Q During that time, on the 27th, M~ Harriman's 8secretary


or some person representing him appeared to take up the
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A But did not do it.


note? A That isit.


MR • ROGERS.' That is all.


Q But did not do it'?


MR. FREDERICKS. Q Do you recall when the time--


MR. ROGERS. Just a moment. Q On the 29th, have you a


personal recollection of the payment? A 1 believe 1


received the oheck, yes, over the window.


Q Well, now, 1 call your attention to the check dated the


28th, the payment; do you remember the circumstances of


your getting +the check? A U1 remember getting the


check, yes ..


Q Do you remember whether it was the 28th or 29th--the


payment will show when i t-- A 1 cannot recall.


MR. FREDERICKS. We object to the witness being interrogated


in regard to that date on the check. It may have been !


dated the a3 th and that would not indicate anything to


him, might have been dated the 26th or the 27th, he didn't


date it.


THE COURT. Well, let's see if it will reffresh his recol


lection at all.


MR • ROGE-RS· Q The check is dated l'To~'ember 28th.


THE COURT. If it does not, all right.


Q Received by your collection department November 29th,


Would that indicate any thine as to When you received that


check? A We received it on the 29th, this stamp here,


we sent it down the same afternoon and received payment
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our messenger.


Q You didn't send the cheek through the clearing house?


A We did not send the check through the clearing house--
•


there is a clearing house stamp on it.


Q There is a clearing house stamp on it, isn't there?


MR - FORD. He said so •


MR. ROGERS· . Suppose you keep out of this and let him


testify.


MR- FORD. 1 object to that on the ground the Witness has


already answered.


THE COURT· What is a proper objection. What is the ques


tion?


A If we received the money for it it went through our


clearing house on March 1st, and we received the check


on November 29th.


Q you received the money on March 1st? A We received the


money on March 1st.


Q You mean December 1st? A December 1st, 1 should say,


yes.


Q What became of the check between the 29th, 30th, 1st-


A the 30th of November--you see, the stamp is not plain,


1 cannot see the date of it, it has been smeared.


MR. ROGERS. Let ITe look. 1 am not much account at it, but


1 will take a chance. That appears to be a 1 there,


doesn't it? A That appears to be a 1, yese


THE COUR T· Let me try it.







THE COURT· 1 did not get your, objection.


?ntr· FREDERICKS. We object to it on the ground it is imma


ter ial.


A This must be December 1st, because if the 30th was
\


Thanksgiving Day, there is no 31st, this would be the 1st


of December, wh ich accoun ts for the next business day it


went through our morning clearing.


669f ~
MR - FREDERICKS. There is a magnifying glass, your Honor. I


MR_ FORD· 1 call your Honor's attention to the fact that


November 30th was a holiday, Thanksgiving Day •


A That would be the 31st, then.


MR.-ROGERS. There is no 31st of November, you know that,


there has not been, except in leap years_


The check is paid.MR. FREDERICKS· Is it material?
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1 Q How dil it mi ss cl earing on the 29 th? A If it was paid


2 in the afternoon vre have noway of getting it cleared.


3 Q Suppose it was paid in the moming, then what? A Be-


4 fore 11 o'clock, it \vol1ld go through that day.


5Q After 11 o,clock it would not? A No, after 11 o'clock


6 it woul d no t •


7 Q It would vrai t until the n ex:t succ eeding day? A yes.


8 it would vrait until the next succeeding day. yes.


9 IfR P.oGEHS: That is all.


10


11 HECROSS-EYJUJINATION


12 lTH FREDEHICKS: 'Q You stated that you remember this c hook


13 was paid to you on the 29th. Now, do you remember that


14 the chrok that y:as presented to you by the secretary when


15 the note was out v.as presenteq two days before t1:at; d.o you


16 remem'ber. 'from your O\'/Il memory? A No, I don, t from


17 my own memory. All I go 'by is the record that shows on


18 that note, as I stated before.


19 Q What is your memory in r~ard to the length of time


20 or have you any memory in regard to the 1 ength of time


21 the check 1.vhic h was not us ed. vas pres ent ed to you before


22 the check-- A '~J:h.. ..\.-.....,y , a day or tvro. I know it was not


23 very long Eft eI' -- before the not e was paid. They only


24 had a few dayS, for that matter.


25 l!R HOGERS: That is all.


26 .JUROR GOLDING: How did you consider Itr Harriman's c redi
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about that time? Did you consider that he was good :for a


$500 not e? A I didn' t think a man that YJaS running fo r


offic e in th e city v..ould take a c bane e of gaving a bad


check; wouldn't do him very much good.


Q No, I mean, the note itself. You know he ~as a very


busy man at that time; just ordinary business transaction


in the course of business? A Vfny, v/hether the note '.'/as


good or whether the check ves good --


Q The note, whether you could eet the money on the note


\vhich you";'Bnt after the peyment just abol~t that time?


A I don,t know that I thought about that question.


Q Just simply a busin ass proposi tion? A We have so many


of them they don't cut much figure in that respect whether


they are good or bad.


~:R FREDERICKS: Did it make any differenc e to you., Ur


Stone or to your bank, '.~hether:Mr parrimanp-aid the note


lOr not? A Not at all.


Q, You simply collected it for some body else? A We


had no interest in it vhqtever. . '


Q, You hadn't advanc ed any mone".f on it? A F...ad not.


Q You '.yere collecting it for the bank at El l'Lonte?


A The bank at El lront e •.


Q And they probably, for the peopl e to ','hom it was made


out. A yes, at least I presume so.


HR FREDERICKS: That is all.


:!:rR ROGERS: By the vtay, '.7hen you got that note, you kn6\,Y26
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'who job Harriman \'!Jas? A yes.


Q You blew he was running for mayor at that time?


A Yes.


Q, And yon sent up the notic e, and t hen you sent up your


collector and the note was paid? A That is right.


]ER ROGEl\S: That is all.


CALVIN ROY SMITH, a witness called on behalf


of thedefense, being first duly s'WOnl, testified as fol


laws;


DIRECT illCAMINATION


l1R ROGERS: Your name, please? A Calvin Roy Smith.


Q Whe~e do you live? A 4631 Kingswell Avenue.


Q COnnected 'with the First National Bank? A yes sir.


Q What capacity? A Collector.


Q I don,t know vhether you have ever seen this note or


not; I am going to sho\"l itt 0 you and. ask you: did you


ever see tJ:Rt note? Look", t the figures dovm here, and


so forth, and see if you remember to haV'e received it?


A I don't remember it.


Q Well, vi.1en they have collections t rere in the bank they


turn t.i.1.em over to ;>rou 0 r some of your compatriots in that


line, and you go and chase the :man up, is tint the idea?


A That is :i::t.


Q Do you remember whether you cra sed .lir parriman


on that day or not? A Vhy, I think it '-as another
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3 Q


4 A


5 Q


2
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You don,t know -- it was not your figures? A lifo.


Have you got any opinion what collector th3.t vIas?


I think it v~s a man named Scott.


'Well, you lalow Stone thou,ght ityas you; that is why


6 we brought you up here•. A yes.


7 Q So it is Scott. Then youcan go s:;ott-free, and we


8 will bring3cot t up. A All right.


9 HR ROGEES: Now, we have sent for -- if t here is any


10 question about the matter at all that needs to pe gone


11 into \ve Mve sent for a cl erk at the Califo mia Savings


12 :tank to indicate l'lT :r!&rriman's balance 'ivas not sufficient,


13 \'.e will show his balance, but the book here, I think ShOYIS


14 it. If there is any question about that, we are going to


produc e th e vd tness, and "va will send for J\fr Scot t if we


can. I took Ur stone's YlOrd for it; he thought it was


ROy smith who presented the note.


up; it is nothing but a tecl1l1ical fact.


THE COUID': You can cihear that up any time b,efore the argu-


your Honor. Of course --


lER JiREDEHIClJ3: We Yfould like the messenger on the stand,


ment begins.


FR ROGERS: iJe will have him, F'r Fredericks; I thought


it ~'as Smith because Stone told me so. I couldn't get


s ec retary. :B efore the a rgument we will clear this matt pr


1')[R ROGEPS: And we have sent for l1:r Russell, }iTr Harriman's
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1 hold of smith until this mo ming. He came up without hav


2 a formal subpoena, just to oblige me about it. Ee didn't


3 lmOVl until he saw the not e '!rheth er he had anything to do


4 ,vi th it or no t.


5 THE COURT: It would be useless todelay now. The chances


6 are Mr Scott is out on his route, couldn't get him before


7 . 2 o'clock.


8 ~t{R HOGERS: I don, t think we vlill get him until 4 or 5


9 o'clock this afternoon.


10 Hill FHEDEHICY.B: yes, catch him any time.


11 THE COURT: Aside from tlmt you rest?


12
1 IER TIOGEHS: No sir. I want to call 11[1" Dehm.


13 THE COURT: It is understood, then, gentle~en, so far as


Bank and Jj[r iHissell •


present it as soon as possible.


abl<1! to get to it in all its aspects by night.


yes. Your Honor understands the matter came


THE COURT: yes sir. Of course the court assumes you vdll


up by]vrr Golding's question last night. Ivas not cp.ite


Im ROGERS:


the matter of clearing up dates on this not:ec is concern


ed, the defense has I mve to call }J[r Scott.


]E'R EOGE?$: And possibly someone fram th e California Saving
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H A R R Y D E H M,


called as a wi tness on behalf of the defendan t, ha'\r ing


been firs t duly sworn, testified as follows:


DIRECT EXA~ INATION.


MR. ROGE RS. Q What is your name, please'? A varry Dehro.


will do so.


MR. FREDERICKS. And if we clear it too clear--


MR. ROGERS· You want to know the facts.


l
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1 don't want to be mistJndersto'od onthisJUROR GOLDING-


MR. FREDERICKS. 1 don't think the juror could state


anything that is in his mind.


TPE COURT. 1 don't think that may be gone into. You m~e


a suggestion that counsel desire to clear up, and they


matter in any way, shape or form.


JUROR GOLDING. The only thing, 1 was born and raised in


this city and lived here all my life, 1 don't want any


JUROR GOLDING. .Just: looking at it from a bus iness stand


point, not legal.


misunderstanding.


Q Mr. Dehm, yOU' are a lawyer? A ,Yes, sir.


Q TTacti cing in thiscourt? A Yes, sir.


Q One of the attorneys in this case? A Yes, sir.


Q Pave been from the time of the indictment and before?
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You reniember the incident of endeavoring to call up M


Yes, sir •
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latter part of February, 1912.


MR. FORD. There was a number of conversations.


MR. ROGERS. Oh, well, if you h~ve got any--if the occasion


has got any time at all 1 will state it was in the latter


...
MR. ROGERS. Q Rn the evening before, i.!r. Dehm, when a


room was called and there was no one there, that is there


THE COURT· That is as near as you can fix it, is it?


A Yes/f: your Honor, along about the 20th of February, some


where along in there.


MR • FREDERICKS. It is the conversation Mr. Darrow testified


Mr. Darrow


A Along about the middle or


to?


A The same conversation Mr. Darrow testified to.


Harrington at the Hayward Hotel? A Yes, sir; 1 do.


Q In your own way, without unnecessary interrogation, just


proceed to tell what was done with respect to that.


~R • FORD. Objected to onthe ground that no foundation has


been laid as to time.


cal1ed up the Hayward hotel one evening about 6 o'c1ock and


asked for a certainroom there but there was no response.


The next morning about 9 o'clock he called up the Hayward


Hotel again, 1 Judge MJNutt and Mr. Tuohy and 1- 'we were


also onthe 'phone. We have four Home 'ptones in the office


an d we each had one.


part of February, 1912.


1
I
! 2
I 3!
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24
or not there we~ other25 was no response, W ill you say whether


26 Ipersons onthe 'phone at that time' A There were.
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1 Q Describe how many people can get onthe 'phone there in


2 that office? A Four can get on the Home 'phone. We have


3 one main line) one main t (phone .and thr ee a'll itches.


4 Q TIllis was the Home 'phone and not the Sunset? A. This


5 w as· th e Home' phone.


6 Q And onthe preceding evening) that is to say, the


7' evening before tile convers8,t ion, was there any-how many


8 persons were on the 'phone at that time? A The same number.


9 In the morning Mr. ·Darrow rang the Hayward Hotel and asked


10 for a certain room number) 1 have for gotten the number of


11 the room, but when he got a response, when there was a


12 "HellO" on the other end of the line, Mr. Darrow says)


13 "Hello) Jllhn," and he says) "Hello". Mr. Darr ow fa aye)


14 "John,! am under indictment and you are to appear before


15 the grand jury. 1 do not think best that we should have


16 any financial transact ions at this time. If lowe you any


17 money 1 will straighten out this matter after these cases


18 are disposed of."


19 Q Was there a reply to that? A There was. The voice


20 on the other end of the 'phone said, "All right.". That


21 closed the conversation. One other thing that was said,


22 Mr. narroiv also said, "1 do not th ink there is al ything in


23 that point we were dis-:JusB ing." That is the substance of


thinL there is any point intl'ematter we were


or words to that effe ct? A Yes.


24 it.


25 Q "1 do not


26l discussing,"







6706


conversation occurred, and also on the evening before as


Q State whether or not you were informed before that


heard someone else say would not be competent or anything


to the circumstances. Objected to upon the ground it is


MR. FORD. Just a rnoment--objected to as calling for


hearsay, incompetent and irrelevant and immaterial; the


circumstances speak for themselves. What this witness


that! was to be called up? A 1 was.to who the person was


1


2


3


4


5


6


7


8


9 hearsay and incompetent.


10 THE COURT. Objection sustained.


11 MR • ROGE-RS. Q Were you informed of the object of


12 I putting so many people on the tphone?


13 MR • FORD. Obj ected to as hearsay and incompeten t •


14 THE COURT. Objection sustained.


15 MR. ROGERS- Q Was the defendant present at the time you


16 were informed--in fact, did he inform you? A va did.


17 MR. FORD. Just a moment, Mr. Dehrr,. You knew 1 was


18 objecting to that line of questions.


19 THE WITNESS. 1 beg your- pardon.


20 MR. FORD. 1 move to strike it out and object to. it on the


26 been testified to. AJI we object to is what he was infor


21


22


23


24


25


ground it is incompetent and hearsay.


TTTE COUR T. Str ike it out.


MR ·Re~ERS. The defendant t s conduct wi th respect to the


matter is in issue here.


MR. FORD. What the def em ant did or said, your Honor
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1 by def endan t •


2 .MR. ROGERS. If the defendant told the circumstances to


3 his attorneys and thereupon this was done, it indicates,


4 of course, that at that time, at least, the matter was done


5 for the purpos e of indicat ing his condition of mind,


6 dQe~ indicate hiG condition of mind, whether he intended


7 to buy Mr. Barr ington or not. .,.hey have said, you


8 knO\''l, tha t he' was going to give him $5,000 and so forth,


9 and we have merely produced this evidence to show it was


10 understood perfedtly, to find out if he was seeking to be


11 bought, and then put him on record that he was trying to


12 be bought, that is all.


13 MR • FORD. The circumstances are there and speak for theIDY


14 selves, your Honor. Your honor has already ruled.


15 I THE COURT. Objection sustained.


16/ MR. ROGERS. Did your Honor sustain the objection'?


•the succeeding morning, held in the presence of:~ the


defendant, he participating therein and stating what had


happened at the room and that he desired to put Harrington


on re oord as to hia attempt to blackmail him out of $5,0007


THE COURT· yes.


lrm • ROGERS. 1 beg your pardon.. 1 knew your Honor struck


out the answer. 1 didn't know you sustained the objection.


As a matter of fact, wasn,t these two conversations, the


one where there· was no answer to the room and the one
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1 MR FORD: The last part of the question: state wlat oc-


already answered that he vas.


tion upon theground that it is hearsay and incompe-


THE COURT: Obj a;tion sustained.


and participated in the conversation has already been


Ee was.A


Was J/[r Darrow present at this conversation, partici-


testified to, that he did.


tent. The rest of it, as to ~hether Mr Darrow was present


THE COURJ.': It has been answered -- I am not so sure about


Q


that. Answer it again.


curred in the room and state his obj ect, \..'8 obj ect to that


portion' of the question and consequently to the whole ques-


pating therein, the one you testified to over the wire?


FR FORD: We obj a; t to that on the ground that it has been


MR ROGERS: Exc ept ion.
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C OllV ersation.


CROSS-~IINATION


A That


All that 111' Earrington said in reply


vas just What you have narrated, "All right"?


is all t .Eat I recall ViaS se.id.


'Well, tll.en, that is the one ';'fe are talkin:s about.


He didntt ask Mr Darrow for any money? A Not in that


conversation you heard, isntt it? A That is the only 0


That is wlat I am talking about, that is the only


l"m FREDERICY"s: Q


l'~R ROGERS: You may cross-examine.16
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1 He di dn' t say he want ed any money? A Not then.


2 Q Just said, "All right. II A That is all.


3 ~}ffi FREDERICKS: That is all.


4 }!R ROGERS: That is all.


5 ~~m FR1!~EUCKS: Before c OlUl sel rests, we have asked that


6 a vritness be recalled for cross-examination.


7 11m ROGERS: Call him.


8 1ft?. FRlillERICKS: ur Steffens.


9 MR ROGERS: 1'(TSteffens, I understand is at the Alex


10 andria Hotel; that is all I know about it.


11 }VIR FORD: We have called the Alexandria Hotel, and they


12 tell us he has not been there forseveral weeks.


13 UR ROGERS: I do not know arwthing about it, axc epting he


14 said he vIas going to San Franc isc 0 and woul d be tack, and


15 I understand he was here yesterday, seen by someone v:rho


16 told me.


17 JER JiHEDERICKS: We wish aihso to call Ur Shoeber.


18 l~R HOGERS: All riCSht, call him. I cannot agree to produce


19 1'r steffens. I understand he is here in tovJI?, and I am


20 not going to look him up; I have not time to do t mt.


21 rFRFOlID: When counsel ,,;anted any of our Yitnesses for


22 further cross- exa:mina tion we duS:'; them up.


23 THE COURT: Th ere is a different si tuation.


24 1[R ROGERS: No, \',e had to re-subpoena Jrr Harrington and VIe


25 re-subpoenaed l,::r Franklin: tw~ice to get him here. I am


26 perfectly willing to be accommodating, but I cannot run







1 around.


2 TF...E COURT: There is a different situation. It is the duty


3 of the s tat e to ai d the defendant, but it is not the duty


4 of the d efentfu.nt to aid the state.


5 lfLR ROGERS: I Y!i.ll gi ve you vJha t assistanc e I can. He


6 ';las here, I h mrd, y est erday, and I ~s to ld he v'aS at the


7 Alexandria Hotel. I-!e lives in the Alex:a:1dria hotel ,.mal


8 he is here, and I understand 1'1eis there.


9 1,LR FREDERICKS: I suppose if we get him any time today,


LEONARD SHOEBER a witness recalled,


10 we can put him on?


11 ]/rR ROGERS: yes, I do not obj ec t to. t mt.


12 IfR FREDERICKS: Let us have this man Shoeber.


13 THE COURI': My attention was distracted for a moment. Do


14 I understand you have rested, vii. th the right to recall a


15 vii tness?


16 lJR ROGEES: They have asked to cross-examine some of our


17 vri tnesses; I have not announc ed we have rest ed.


18 THE COURT: yes. I was in a little doubt about that.


19


20


so I will lmd you for a moment, vlith counsel's permis-


on behalf of th edefendant, for fnrther cross- examina tion,


test ifi ed as folloVls:


Mr Fredericks; Q Mr Shoeber, your name is Shoeber?


yes sir.


There has been a good IJ1.any wi tnesses here, lrr Shoebe


A
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1 sian -- you are th e Ymtchman dO\VIl at the Higgins EUilding,


2 or were til e \1B. tchman dovm a t the Higgins BUilding during


3 Nov a-rnber , 1911? A yes sir.


sir.


you were called into the District Attorney's office


And YoU"\',Bre asl{ed \':hether tmt vas the man that came


JQ,R :EPJIDKRICKS: That is all there vas to it, so tmt the


You have an S\vered these..


About 7 o'clock.


And testified here for the defense that a man had


.And you said that vas about what time in the morning?


Do you recall the circUmstance? A I do.


yes sir.


About 9 o'clock, half pst 8 or 9.


questions once --


Q What time did you go off duty?


Q


Q


A


A


jury will get a general insight of it. Now, this mo ming


and confron ted yli th a rnan, ShOYffi a man, rather? A yes


come up to th e hEadquarters of the defense on the m~rning


I am not just sure whether you::e.id positively on TUesday


Tuesday or Uonday, the With or 28th of November, came up


there early in the morning ylith Mr Franklin, and they had


asked you for a room in Ymich they could have a talk?


A


l:IR ROGERS: Then, mat is the use --


4


5


6


7


8


9


10


11


12


13


14 I
15\
16


17


18


19


20


21


22


23


24 up the re that morning v.i th J:rr Franklin?


25 llffi EDGERS; That is obj e::ted to as incompetent, i rrel evant


26 an~ immaterial, and an attempt, of course, outside of t
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the man.


street that v~s thre man.


cross-examination.


Q Now, JIr Shoebe


previous ee:P erience has taug ht me to be


Q, NOVI, the Tl'lan you saw dOYID there that morning, dOYffi a~


the Higgins Building tmt morning of the 27th or 28th, had


Y,hat colored hair? A Why, sort of (ark.


of the 27th or 28th? A I don't think he \RS; no sir; not


th e man you ffi,W dovrn a t the Higg ins BUilding on th e morning


trict Attorney,s office this morning, in your jUdg~, was


evidence, h(Rrsay, incompetent, no fOlmd.ation laid, and not


he would be here; he will be here in a few minutes.


THE COUlli': Herely preliminary. Obj ection overruled.


sure --


conrt, without having the wi tness under oath, confronta


tion in a private office; what hap}llned. there is secondary


c onversa tion.


rlIR FHEDERICKS: I \.c:oul·d: ask him if he, saw a man on th e


UR FREDERICKS: No, nothing of the kind.


7'"R ROGERS: yes, I vent him h ere. You cannot call for arv


s tate whether or not the man whom you' saw up in the Dis-


UR FREDERIClffi: I tried to get this man h ere, and I thought


HR ROGERS:


15.R FREDERICKS: I am not calling for any "converoation"


I do not see '..'Thy c cunsol does not wait until I make an error.
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Q What color hair did this man you saw this morning have?


A The same.


MR. ROGERS. 1 object to that as not cross-examination and


an attempt to manufacture testimony--l don't mean it in an


offensive sense, but in a legal sense it is manufacturing


testimony.


MR • FREDERICKS. It is nothing of the kind, your Honor.


THE COURT. Objection overruled.


MR • ROGERS. Exception.


MR • FREDERICKS. This i6 cross-examination. He is not my


witness.


THE COURT. 1 understand.


MR • FREDERICKS. And the man that you s aw down ther e that


morning, was he not the height of the man you saw in the


District Attorney's office this morning?


MR • ROGERS. The same object ion, not cross-examination,


irrelevant, incompetent and immaterial, no found~tion laid,


not the best evidence.


THE COURT· Objection overruled.


MR • ROGERS • Exception 0


.A Why, yes.


MR. FREDERICKS. Q Andithe man you saw down there on the


morning IT the 27th or 28th, how was he for being flJshy


or spare in his build? A "e was a spare built man.


Q And the man you saw up inthe District Attorney's ~ffice


this morning? A Like~ise.







1


2


3


6714 .


Q Was he not spare? A Yes, sir.


Q The same? A Yes.


Q And as for the height, they were the same, were they


4 not.? A As near as 1 can remember, yea.


5 MR. ROGERS. The same objection.


6 THE COURT. Objection overruled.


7 MR. ROGERS· Exception.


S MR FREDERICKS. Q And as to the clothes they wore, and


9 general appeararoe, were they not the same? A Why,


10 I excepting his face, yes.


11 I Q Now, then, as to the face, what sort of a face in des-


12 I cription did thia man have· that you saw on the 37th or


13 38th?


14 MR • ROGERS. 1 obj ect to that as not cross-examination, in


15 view of the fact it has been gpne into, he said he


16 looked like· Joe Ford.


17 MR. FRDERICKS. No, 1 think he said he looked like Mr.


18


19


20


21


Timmons.


MR. ROGERS.


THE COURT.


ruled.


And that is a sufficient description.


T.et'a see who he did look like. Objection


I


over~
i
!


22 A Well, 1 thought he looked something like Mr. Ford.


23 MR. FREDERICKS. Q Do you think he had a chin as long as


24 that of Mr. Ford? A yes; sir.


25 Q or didn, t get the answer. A Yes, sir.


2G! Q And you thought he had rather a square chin? A Yes,


I
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1 Q And didn't this man up there this morning have rather


2 a square chin? A Not when 1 looked at him, no, sir.


3 Q He did not? A No, sir.


4 Q Well, what was the difference between the man you saw up ,


5 there thio morning in my office and the man that you saw


6 down at the Higgins Builling on the morning of the 27th or


7 28th?


8 MR. ROGERS. That is obj ected to as not crOSB -examinat ion,


9 calling for a conclusion and opinion of the witness, irrele-


10 vant, immaterial.


I 11 THE COURT. Objection overruled.
I
I 12 I MR. ROGEBS- Let us have this man in here and then we can


13 stick him up beside Mr. Ford and take a look for ourselves.


MR. FREDERICKS. He will be here, he ought to be here now,


but 1 didn't want to delay the trial if 1 can get along With


th is \v.i tness without him, it "IN ill save time.


17 THE COURT. Objection overruled.


18 MR. FREDERICKS. Read the question, Mr. Petermichel •


19 (Last question read.)


20 A Why, 1 thought he was a better looking man than this


21 man 1 saw this morning.
[


r 22 Q You thought that the man at the Higgins Building you saw
!, 23 was better looking than the one you saw here this morning?


24 A Yes, sir.


25 Q How long was


261 your view? A


I
I


this man down at the Higgins Building in


About, 1 should judge, two minutes.
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DIRECT EXAMINATION.


tification.


MR· FORD. Leave off the word "for identification."


Q What io your name,


B L AIR,AJAM E S


Q Two minutes? A yes, sir.


Q Did you talk to him any? A Not a word, sir.


THE COURT., It is almost time to take the forenoon


MR. FREDERICKS. Have you got anything you can put on?


MR. DARROW. Yes


MR. DARROW. Mark this for identification.


recess, Captain Fredericks, and 1 think it is desirable


to have this man here if possible, and we will take the


recess. Qentlemen of the jury ,~ar in mind your former


admonition. The court will take a recess for 5 minutes.


MR· FREDERICKS. Well, all right. Counsel for the defense


have something tha t they coo put on now so w.e can \V i thdraw


this Witness so we wont lose the time.


THE CLERK. This will be def endant's Exhibit T for iden-


ca'led as a Witness on behalf of the defense, having been


first dUlly sworn, testified as follows:


(AFTER RECESS. )


MR. DARROW· 1 beg your pardon?


please? A James A Baair •


Q What is your business? A Bookkeeper, California


Sav inga Bank.


Q How long h ave you been in tha t pos i tion7
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years now.-


Q 1 give you a paper mar ked Defeni ant 1 a Exhibit T for
/


identification. Will you state what that is? A That is


a ledger sheet of lli. ijarriman's account.


Q Doesthat show the balance he had at various times?


A Yes, sir.


Q Now, what bank is this? A California Savings Bank.


Q What balance did he have inthe bank on November 27th?


A $103.85.


Q That is November 27th, 1911? A Yes, sir.


Q Was there any deposit made on the 28th? A Yes, sir,


.$500.


Q Any further one on the 29th "I A $100 on the 29th.


Q You know whether any checks were drawn against it on the


28th or 29th or both? A There was one check paid for


$1.75 on the 28th.


Q What else? A That is all the checks on the 28th.


Q What was paid on the 29th? A Nothing 'paid on the 29th;


one deposit.


Q When was there one drawn--or charged against it, the


30th? A No, on December 1st.


Q How much? A $600.81.


MR. 'ffiEDER leKS. No obj ect ion.


Q Anything else on December 1st? A Nothing more on


December 1st.


23


1
24 I
25 I
26 !
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MR • DARFOW 1 offer this in evidence.







1 THE COURT. Def endant t s Exh i bit T.
~


I
2 MR. DARROW. Cross-examine.


'\


3 THE COURT. The jury is in~pecting the document. Do you


4 waive the reading? Reading waived.


5


6 CROSS-EXAMINATION.


7 MR • FORD. Q Mr. Blair, the record which is be ing exhibited


to the jury now marked Def endant ' s Exhibit Number T,


indicates the balances on each day? Avos, sir.


Q You have testified that on November 27th where was a


Q . And on Novemre r 28th there was a deposit of $500?


balance of $103. and some odd cents?11
I


12
1.


13 A Yes, sir.


A Yes, sir.


14 Q And a check drawn at that time for $1.75? A Check paid


There was no other check drawn until the one of December


on tha t date.


paid by your bank on that day? A Yes.


18 1st for $600.81? A No one paid until that date.


19 Q No other check presented to your bank or paid until


20 after December 5th? A None paid until December 5th.


21 Q Now, on November 28th when that $500 check --the $500


22 rather, was deposited, and the $1.75 check was paid out,


23 I that left a ba1ance-- A Of $600.81, 1 think.


24 I


251
261


I
I
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day? A I do not.


J'iR FOBD: . Pardon me just a moment. Do you remember lrr


Q Then, wasn,t the amount sufficient to pay the cl~ck of


$600.81? A yes, on the 28th it was.


Q On the 20th it was suffici mt) yms it not? A It was.


Q So there was enough money in the bank on the 28th day


of November, to pay a check of $1.'75 also, and pay the check


of $600.81 if they had been presented that day? A yes,


out to anybody tffi. t day? A I do not.


lJIR DARROVT: You 7fou.ldn' t . remember it, anyway? A No,


don,t handle the money. I just handl e th e books, that


Q Do you remember looking up the amount and handing it


UR DARROW: Let me ask a Ii ttl e further.


fussell coming to your bank and making a deposit on that


ITR FOB]): That is all.


.-H,
Q No) let the balance -- after that che<fk of 'f?1.'75 was


paid, and after the $500 deposit YfaS credited on the 28th)


that left a balance of $602.10, did it not? A It did.


Q And that was sufficient to pay the chtek on that date of


$600.81 if it had been presen ted on Un t day? A Suppo se


this CliCk and this Chtek Vlere presented at the same time.


Q Yes) suppose that. A It was not enough to pay both.


Q It ~as not enOl~h to pay both? A No.


Q After the $500 had been deposited~ and after the $1.'75


checfk had been paid by your bank, it ;till left $602.10)


did it not? A It did.
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2 Q They wouldn,t have come to you ifthE.W had come?


3 A No.


4 Q. You say there was another cha:k December Sth1 A Check


5 Dec61...nber Sth, ~1.'7S and paid.


6 Q


7 Q.


8 A


9 Q.


m ? D ),'6 OS,.hen v.as the n ex:t. A On ec ember 6th, for;;? •


Do you know ',11.e ther t bat check was mail ed in or came


I do not.


on Tec ember 28th up to th e time of depositing $soo,


10 th ere vas one hundred odd dollars in the bank? A yes.


all you know? A yes.


Q Of c ou rne, you don't knOVl ~n3t tim e af the day the $SOO


vas deposited? A I do not.


Of course, there might have been outstanding checks for


11


12 I


13
I


141
I


15 I


Q.


Q


Up to tbat time -- A Th ere VJas $100.


HRDARROW: So the other is speculation.


MR FORD: Object to that as speculative.


at that time? A yeS, t here might have been.


That is not unusuaCi in any bank? A No.Q


been presented on November 28th, without vmiting


1m FORD: You would have paid a cha1k of $600 .81 if if


MR FREDERICKS: Uo, the record sho"vv'S it is -- t here ViaS


enol~h money in the bank to pay this check on the 28th.


TBE COURT: Obj ec ti on cr.r errul ed.


7iR IARROW: As far as you know there might have been


a check outstanding or somewhere else that was outstanding
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1 deposit of $100 mo 1'6?
. .


2 1JrR DARROVI: I oQ'j ect to that questionr..ecause it is not a


3 question::he th er the check ,'\QuId have been paid fi rst,


4 it isn't wen a question of i',nether there is enough


5 there. The question is, the deposit on the 28th, and pos-
there


6 sibly that if~had been outstanding checks, Mr F~rriman woul


7 have lmov..n· it, and the bank would not have kno','JIl it, and


8 they ''.'ould have paid th e first che:k.


9 TEE COUtU': Obj ection overruled.


10 :HR FREDERICKS: vr H.ussell testifi ed hey.ent do'\'!Jll to the


11 bank and found out there \vas not enough momy to pay th e


12 c l~ck.


13 DIRE COURI': The ihbj action is o.r erruled. Answer the ques-


14


15 I
i


tion.


A Vlhat is the question again'l (Last question read by


16 the report er. ) yes sir.


17 l,rRDARROW: You 'llould have paid any che:;k that came along


18 so 10ILg as there y,as the money there; that is i:it? A yes.


19 TEE COURT: Is tm tall?


20 MR DARHOW: That is all -- Oh, .just a momen t.


21 Q, ITihere vas this docuJ:nent? Whare has it been. A It


22 has been for sometime with the District Attorney.


A Before the grand jury , you took it yoursel f.


Q In the .~rand jury room.? A yes.


IlR DARROVT: You don't know where it"as, '.'.nether in the


23


24


25


26


I,m FORD: t: It has been with the grand jury.
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1


2


3


4


grand jury room or not? A That is wheI.'e it':as takEn in,


I don't know w~re it has been since.


Q, Do you know -- You know it came out of a little tin


box this morning, don,t you?


5 UR FHEDERICKS: It has abvays been available to either


6 si de.


7 !JrR ]'ORD: It v,as given to you on your request during re-


8


9


10


cess.


MR DARROW: There isn't any doubt about it, but we didn't


have it.


I. H. RUSSELL, recalled by thedefense,


11 MR FREDERICKS: You ,;vouldn't have had it ff the bank had it.


12


13


testified as follows:


DIRECT EXAMINATION


to another question.


Ee did, your Honor; that is just


that, and the deposit slip was introduced.


I~R DARP.oVf:


Q r"r fussell, you testified before that you"rere in ITr


p..a.rri!nan's and my employ? A yeS sir.


Q And in the employ of the defense? A yes sir.


Q And on november 2Eth, did you make a deposit with the


California Savings Bank, is it


MR FORD: If I am not mistaken this witness testifie0d to


III
THE COUIU': Mr Russell has been sworn before.


]iR DARROW: yes.
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1 TEE COURT: All right; go ah €Rd.


2 A I did.


3 HR DARROW: You so testified? A yes sir.


4 Q Now, did you;:.;o to the bank at that time to see if


5 the re vas enough to pay a certain no te? A To th e


6 ~alifornia Slavings funk, yes sir.


7 Q And "mat did you ascertain? A ~ found out tbat there


8 was not Enough.


9 Q


10 Q


You asked at the window, did you? A yes sir.


Do you know vm.ether t here were any outstanding checks,


11 do you have any remembrance about that?


12 nRFORD: VIe obj ect to tat upon the ground that the checks


bank onDecember 5th, and holds in his possession.


HR DARROW: You did find out th ere was not E110ugh there


or accounted


Yes sir.


A On the 29th •.And deposited ttat'. J[hen?


And you a sked for anoth er $IOO? AQ.


Q And then did you draw a check to pay the balance onl'rr


F.a.rriman t s not e? A I drew t tat on th e 28t h.


Q. You drew' t tat on the 28th? A yes sir.


on th e 28th? A yes sir.


for.


~


THE COURT: That one is good in th e m mntime.


and undOUbtedly has the creeks that were presented to the


THE COUFIT': yes, thqy mus t be produc ed


HR FREDERICKS: Th ere is another point, tooi your Eonor--


must first be produced. Ur Harriman produced this check
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1 Q And you fotmd out e.ftenvards that there was not bale,nce


2 enough as you understood it? A Yes.


3 Q Did you ever present trat ChECk to the First National


4 Bank 'before the 26th? A I don't think I presented the


5 check there before the 28th. no.


6 Q You didn't present a check to pay this note before tIe


7 28th? A no sir.


8 Q Did you present it on the 22th or did you present it


9 on the 29th? A I presentf;Jd it on the 29 th.


10 HRIARROW: That is all.
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2 MR. FORD. Q You first received a written notice from the


3 bank that there was a note at the .EJi~st National Bank held


4 ther e for collection? A Yes.


5 Q From these people to whom it was pay:::b Ie? A Yes, sir.


6 Q And you went down there on the 27th? A Very likely


7 did, yes, sir.


8 Q And you \'{ere informed at that time by Mr. Stone tha t


9 the boy was out with the note? A On the 27th?


10


11


12 I


13


Q Yes. A At the First National Bank?


Q yes. A Yee.


Q And when you got back to your office you found that the


boy had been there and left the notice, is that it?


14 A Why, 1 think that is correct, yes, air.


15 i Q


16 Q


17 Q


The boy left the notice at your office? A


You didn't see him at all during the day?


yes. A I don't know whether 1 did or not.


Yes.


A On the 27th,..


1 saw him


18 with that notice.


19 Q nefore you went to the bank? A Before 1 went to the
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bank?


Q Yes. A Yes, air.


Q ?efore you went to the First National Bank? A Yes.


Q The sarre day? A 1 th ink it was the same day. 1 think


perhaps he was there twice that day.


Q Well, the boy informed you as to t he amount of


When he came to your office, the amount necessary
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1 up? A ;he amount was on a sl ip.


2 Q And that was $600.817 A 1 don,t remember that; 1


3 j suppose that is right.


4 I Q -It was the amount that you afterwards paid, wasn't it7


5 A 1 think so, yes.


6 Q Then on the 28th--what did you go to the First National


7 Bank for if you already knew from the boy how much it was?


8


9


A on the 27th?


Q Yea 0 A 1 went there to tell them Mr. ~arr iman would pay


10 it in a day or two.


11 Q
I


12 i Q


13 Q


14 Q


-
M~ ~arriman would pay it in a day or two? A yea.


Did you see Mr. narr irran in the meen time? A On the


Yes. A 1 think 1 did.


Between the t irne the boy came to your office and the


27 th? I


I
time you went to the First National Bank you had seen Mr.


Harriman? A 1 think 80.


Q Isn,t it a fact you presented--you think you did not


A No,


Are you sure


check of $1.75 that was presented on recember 57


present a cheek on the 27th from M~ Russell.


about that? A 1 am positive 1 did not.


Q You are positive about tha t? A Yes, sir •


Q Now, do you know where these other checks are, this


sir.


16


17


18


19


20


21


22


23


15


Those checks were returnen from the Cal ifornia Bank7


That 1 know nothing about, that


No, air.Athos e checks are 7Q You don t tknolV where


Q
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account.


Q You don't recall now--


his account? A 1 don,t remember now.


A 1 mean to say,


He didn,t say that, he says he didn't


You don't know where his checks are? A No, sir.
A--


You didn't draw any checks-Anot on that account, no, sir.


The onlycheck you drew on that account was the one where


Yes. A 1 don't recall whether 1 did or not.Q


Q


Q


Q


MR • DARROW


1 had drawn several checks on his account.


Q But you did not about that time draw any checks on


Q Didn't you have his account balanced for him and get the


checks and turn them over to him1 A His private account?


you filled out, the one for $600.811


MR' FORD. ~hat is equivalent to "do not recall."


MR. DARROW' No, it is, not.


THE COURT' The witness says he didn't remember, and it is
consequence


of no 'A what counsel testifies to unless he is on


the stand.


remember.


MR. FORD. Well, at tHat time, "1r. Russell, you didn't


k~ow anything about the existence of any checks except the


check for $600.811 A That is alII remember of now.


Q And when you went to the California Savings Bank you


learned that the amount necessary to be presented to the


First National Bank 'was $600.811 A Yes, sir.


Q When you went to the California Sair ings Bank
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REDIRECT EXAMINATION.
v


MR. DARROW. Q Mr. Russell, you don. t know whether at that


t1ime you had known there Was some other check out or not?


MR. FORD· 1 obj3 ct to thrt on the ground it has been asked


and answered, counsel has asked that several times and on


direct and redirect, and it is now not redirect.


1ffi. FREDERICKS· The further objection, if the Court will


permit me, so that they can all be in so that to cOQ~sel's


reply 1 can tell the court- this witnass has said he went


to the bank and he got his information from the bank as to


what balance was there.


ber 28th to deposi t this $500, they told you that Mr.


~arriman's balance after paying the $1.751check was $602¥10


A 1 don't know. They told me what his balance was.


Q What is your recollection about that? A 1 have no


recollection except it did not figure it was quite enough.


Q You don't know that $602.10 was a sum greater than $600. 1


--well, you knew that, did you?


MR. DARROW 1 obj ect to that quest ion.


A Naturally, anytody would know that.


MR • FORD· All right. That is all.


THE COURT' 1 understand ris testimony.


MR' FREDER~~gS. And, therefore, any knowledge he mght have


about outstanding checks would not amount to anything,


because he did not take that into cons iderat ion.26


25


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







A 1 don't know.


it was objected to and the court sustained the objection.


THE COURT. Th3V ia not my recollection of it, M4 Darrow,


but if there is any question about it, why, have it gone


into. 1 intended you should have that question answered.


MR. DARROW. 1 asked the question, your Honor, and counsel


says the check is the best evidence.


MR. FORD. Yes, your Honor.


THE COURT. As to ariotter br anch of it, tha t is true, the


check is the best evidence.


MR • DARROW' Now, Mr. Ford oncross-examination eays to the


witness, "You knew ther e was a check for $1.75 out?"


MR. FORD. No, 1 did not, after the check of $1.75 was paid


on November 28th.


MR· DARROW. That refers to it just the earre,.


!vR. FORD. There is another check of $1.75 on December 5,


1 did not ask him any questions about that.


MR • DARROW. Now 1 ask him Whether he knows at tha t time


w~her he knew there was another check out.


THE COURT· That 1 think was answered. If it is not, answer


it.
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1 will hear you, Mr. ~arrow.


Your Honor, it was not this aamq question and
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1 1lR DARROW: At least, 1fr fussell, from the r.alance he gave


2 you at the bank, cmd from what' you kneYI of the account,


3 you thought th e $500 woul d not pay it; is that right?


4 l1R FORD: We ot1j ec t to t m t as already asked and answered.


5 THE COURI': Obj ec tion overruled.


6 MR IlARROW: Is that correct? A Certainly, or I vlOuld


7 not have asked for the extra hundred.


8 Q And you report ed to Job Harriman he '!!Ould have to have


9 some more money? A I did •.


, r
I; 10 Q Tha t is the l' eason th e 0 th e1' hundred \vas paid in?


11 A It is.


12 ]\IiRmRROW: That is all.


13 :t1m FOP..D: The oth ElI' hund red YJaS paid in to cov.ef this c mck?


14 A yes sir.


JOB F.ARRI1fAU, recall ed for further 1'e-


15 I MR FORD: That is all.


16


17


18 direc t examine" tiOD.


19


20


TEE COURT: .,fT }~r1'iman has been sworn in this case.


lTR :nARROW: M"r Harriman, dO. you rememb er the transac tion


21 of paying t mt chec}:, paying that note, the $600 od d


There vas a notice sent to your office, according to


th e no te on th e 23rd. Do you know whether you saw ita t


22


23


24


dollars. A I do.


of mail there.


25 that time? A


26l v,as a stack


I dontt remember of having seen it;
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Q Were you watchi~ your mail regularly, then? A I was


not.


Q li!"ow, you 1 EEl.med l&.ter that th e note had been present


ed at your office? A The first I remember of it was that


M~r "R.U-ssell tol d me they had p resented the not e.


Q Did you ever d'raw mo reo than one ch ECk of $600.8l? AOnly


one.


Q That is the one offered here, of the 28th? A That


is th e one.


Q And did Mr RUssell say anythi~ to you on the 28th in


reference to needing more money for it? A He told me


the talanc e \'\ras not sufficient and I ":ent the next morning


and got anoth er hundred.


Q. Thatis the way you happ Ened to get your hund red?


A That is the yay I ha~pened to get the hundred.


l/1"R DARROW: That is all.


}WD HOSS- ETJU·,lfIlTATI ON


1m 1lJ0PJ): You my you saved your checks over that period


and produced this ChECk for ~~600.81 in court, is that cor


rect? A What is this?


Q. The reason you happen Ed to save the $600.81 check VIaS


tla t you faved all your checks? A I think I have all th e


ch ECks of th e account.


Q. And have you the other checks trat Viere presented to


the lank &.t that time? A I think so.
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1 all there.


2 Q Will you produce then in court?


want these checks in court.


checks before we continue our c ross- examination.


and have a.sked Hr RUssell and have e.sked :rEr Elair if they


A I think I have


The question is not whetherI 0 bj eo t tot m t •


them.


\',ih ether the c ashi er vas mistaken, "hethe l' l~r Russell was


mistaken, noneofit could make any difference; the que


tion, so far as there is any question is, vrb.at ,',as told


l~IARROvr: It could not w.ake the slightest difference


paid by the bank onIecember 5 might possibly not have


knew whether or not there were oth er amounns ou tstanding,


wi tness to produc e tho se checks; he says he can, a.nd Vie


been sent away in the mail by somebody. NoW, I \vant the


if they did not know that the check of December 5, vas


there vvas E'~ talanc e; the question is y/heth e1' he was noti


fied by Mr RUssell; of course, the $500 deJX)sit is all


URIARROW:


we are interested in any~fay, but the qU$tion is whether


this wi tness vas notified by Ill' Russell about th €balance.


JIR FORD: If th e court pl ease. defendant. s c oujlsel. inC1Ud-1


ing himself, p.ave &.sked the witness about this transaction


HR IARROW': I obj ect to that; he can ask him -


TEE COURT: He is asking.


liTR DARROW: He is asking if he would.


l!R FORD: We ydll ask that th e wi tness produc e th e other
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1


2


3


'"v:itness, \,Jhether he went and got the other ,]?lOO for that


purpose. Of course, the $500 is all we are interested


in.


4 lJJ:R FORD: COunsel's argument is addressed to the "Jeight of


5 the evidence, and we want thefacts before the jury, and


6 let th an argue. --


7 TEECOUR1': The witness says he vrill produce them;
and


8 maybe there are some other matters"Youca.n continue the cross-
. ~ .


9 examination at 2 o'cmc. I do not think, 'fIrr Darrow, your


10 objection is before the court in sTIcha 'ivay as to get a


11 ruling on it; vrhen the "fitness appears at 2 o'clock and


12 .....e proceed then, we can get a ruling on it.


13 HR FORD: These people Dobyns who ovmed the note, you Imew


14


15


th an quite well, did you, lifr Earriman? A No.


You knew they held th e no te up until November 23rd,


16 1911? A I di d not blow.


17 Q You knew -- wh ere had you reen paying in tel'est on it, to


18 them re rsonally, 0 l' at th e bank? A At th e bank in El


19 :::-on te.


the no te, ond I paid itt here, vfh eth er they held it for


th e ori"dnal oym ers or ba. d purchased it or v!m t oth e1' ar-


20


21


22


23


A


The bank at El Monte held the note for collection?
thei"!'


I don't blow what business arrangements were; they had
A


You vlere acquainted with the cashier at El Eonte?


don't know.


I am.


24 ::ang ements they had, I


:: l~
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Q And on very friendly terms with him? A I am onfriendly


terms with him, yes sir.


Q The cashier t here belongs to th e same poli t.ical party


that you do, does he not?


1'[R DARROW: I obj ect to that as notcross-examination.


THE COURI': Obj ection sustained.


Q You are bound to him by many ties of friendship?


}i[R DARHOW: I obj ect to that, what bearirg could that have?


THE COURT: The vri tness has admi tted they a re friendly,


and I think that is a bout as far as you can go alol1.g that


line, you don't measure their friendship by being members


of the same political party.


MR FORD: \\110 were these Dobyns people, Mr ~rriman?


A I don,t know them.


Q Hever met t rem? A I met their agent, on e of the family


only.


Q That is all you know about them? A If you desire the


transaction, I will give it to you.


Q Ho, I vant to know who th e peopl e""ere? A You "ll\1ill


have to learn from their friends, I neversaw them.


Q YOu never learned anything about them? A I don't know


then; wouldn't know them if I v.ould meet them. I can tell


you of the transaction.


Q Did you give that note, 1Er r:arriman, on the date it


appeers to be given or purports to be given? A I di d.


And to \mom did you actually give it.
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1 remember his name. The entire transaction is of recorct in


2


3


4


the county here; Vfe purchased a ranch; this vas the balanc e


due on th e purchase, the transfer of th e ranch vas made to


us at the time and t his "'Vas a not e given.


5 Q \Vho is tl us It ? A I beli eve I11.y vrife and my mothe r, I


6 think.


In a day or so? A Yes.


JRROR GOLDING: We und erstand th e si tuation bette:- than


go into th e pibli tical si tuation about th e time th ese things


A I am ,'filling.


'-'


I don, t know vrhether i';e are supposed to


I am willing; it is imwaterial.


I did.


to a very limited extent.


some at' the other jurymen, being they are scattered a.round


the county.


TEE COU m : I do not think it Yfould be c omp et en t , eJ:C ept


happened, your Honor.


Q Th e next day? A I told him to hold it and I woul d pay


it in a day or so.


that note, did you instrnct him to go reck to the bank and


tell them you would pay it the next day or in a day or so?


A


A


JUHOR GOLDING:


MR FOP~: That is all for the present, until 2 o'clock.


lER DARHOV\!: .rust a mom.ent, lfr Golding yants to ask you a


qu estion.


JUROR GOLDING: On the 27th, after the secretary had n~ti


fied you that the bank had made a demand for you to pay
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TEE COUHI': Ask the questi on, if you v,ant to.


1m FREDERICKS: We will leave it to the court to determine


vrhether it is rertinent, Yl.i.thout any obj ection on our part.


THE COURr: Yes.


.rUEOR GOLDING: Of course, there are lots of people were


directly interested; that was C'. very hot c 8.mpaign, the peo


pI e that were in terested also in the settlement of the Hc


lIamara case from the evidence produced, for insta,nce, Mr


Brand of the Title Insuranc e, J[r Chandler, 1fr Oti sand Mr


Farl and Stoddard .ress, V,Bre directly interested, and also


in your position on the vater question, the situation theree


as regards the labor situation vras very interesting to


lots of people: In your opinion, did this occurrence dO'\al


at Thi rd and Los Angel as, Ylhich might have probably been


taken adval1te~ge of by some unscrupulous people, and the


general situation throughout the city, to their ov.n ad


vantage, old that ld.'Ee you any votes in your opinion, or not.


THE CODHI': I do not think tlEt is a matter that can be


gone into here, an opiniol1, spafulative, far-reaching. I


do not think I can let the VIi tness answer that question.
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1
MR • ROGERS. 1 think 1 can put it so it can be answered.


2


3


4'


5


6


Mr. Harr iman, what incident of the campaign, what matter


affecting or bearing upon the campaign, wam just happening


at that time, say coming up that night?


THE COURT. What night?


A What night do you refer to?


7 I MR. ROGERS.
8


Q 1 mean the 28th, the particular rratter


affecting the campaign or of interest inthe campaign,
9


say, about to transpire. A Well, on the night of the


The plea of gUil ty of the llcNarr,aras, that is the


campaign.


plea of guilty W:1S the crisis that took place before the


Q Well, at that debate--


1m. ROGERS. 1 don't know what the witness means by crisis?


A The crisis is the one you have so often referred to, the


27th and the morning of the 28th we had notice of it on the
at


morning of the 28th, and on the night of the 27th/the


lar ge Good Governmen t rally, 1 think Mr. T A Gibbon


challenged me to debate, and at that hour there was qUite


an exciting time, if that is what you refer to.


MR. "ROGERS. That is what 1 refer to.


MR • FORD. On the 27th? I
A ~nthe night of the 27th the challenge was made, and on the


day of the 28th the challenge was accepted, and within a


day or so the debate was had, just before the crisis prior ji


to the election.
I


24
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25 I
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1


2


crisis? A That was the aOSis, just previous to the cam


paign, certainly was.


3 Q It was the blow that almost killed Father?


4 I MR. ROGERS. Well, it did kill Father.


A Absolutely.


MR. FREDERICKS. You don't know why they should then plead


5


6


7 gui-l ty ? A Well, it has been a reservation, if that is


8 under consideration.


9 Q You don't knoW' why your fr iends allowed them to plead


10 guilty at that time? A 1 was not apprdlsed of the fact


11


12
1


13


14


15


16


17


18


until you men had done the work. I


Q Mr. Darrow was a very good friend of yours and helping I


you at that time, wasn't he? A He always has been a frient


of mine. I


Q Helping you in the campaign. You don't know why he per- I


mitted them to plead gUilty at that particular tirr.e and upset


your carrpaign? A I shall have to ask the privilege of ankw~r
I


ing one question at a time.


19 Q All right. A Why, :,:r. narrow came down occasionally


20 to the headquarters and talked over the situation with us


in this campaign and he was vitally


21 I on var ious th ings • 1 don't know that 1 can say that he


22 I especially helped except when we asked him or he wished to
I


23 I know how things were gOing, not often,. occasionally. Now


24 I 1 am ready for the next.
I


25 I Q Now, didn't you understand that you and Mr. Darrow wer


26 I Working together


I
!
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r 1 eated in helping you win the campaign? A 1 am telling
!2
r you that Mr. Darrow was at the headquarters or"";casional1y,
, 3
J and was friendly.towards him, as a matter of course, at


4'
least I thought that a successful campaign would not be


apprehend you are better qualified to answer that question;


permitting this blow to be struck just about four days befor


1


I knew nothA


i


Lincoln Steffen1


us, but--


1 do not.A


1 know no~hing about the transaction.A


Yes, but 1 am not on the witness stand.


At this time, that upset your political campaign?


Excepting on the negotiations that have been sworn to


Lincoln Steffens was helping you also? A


You then don't atten~t to account for how he permitted


injur ious from ar;r point of view.


Q To the McNamara case? A From any point of view, and


I understand the reverse was your opinion, or the same was


your opinion.


~ The same was my opinion. A Yes.


Q How do you account for your friend and supporter, Darrow,


1 know nothing a bout it.


election time, if he could have put it off until after


election?


A


ing about it.


Q


Q


itt 0 be done?


on this tr ial.
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24 I raised some rr.oney in New York and sent it to
2~ I


I
~.'..'....".'.' a i Q And he wae helping yeu at that time.
: 26, MR. ROG11lS. Let him finieh hie anewer.
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1
MR. FREDERICKS. Yes.


A But we called for funds from the socialists for assis-
3


14 I


I i


15
/6;


I
17
f


'8
; 9


10
ill


12 I
I


15


16


17


18


191


tance, and fro~ the unions for assistance for that campaig ,


and received them from all parts of the country.


Q Then, if Lincofn Steffens was really trying to have thes


DJen plead gUilty at the time they did, he was sperlrling his


money to help you win the campaign, but he was doing


something that absolutely made you lose it, wasn't he?


A 1 do not understand that he spent any of his money.


Q Well, he was contributing other people's money to help


you win the campaign, but out here he was really doing the


thing that made you lose it? A 1 think he dJd bring about


the thing that made us lose the campaign, but his statement 


Q That i6--


MR • ROGERS. Let him f in ish.


MR. FREDF:RICKS. Ye~ yes, he will finish.


MR. ROGERS. He hasn't finished, now, wait a minute.


THE COURT. Now, all of you wait a minute--go ahead, M4


Barr iman.


A His statement from his pain t of view was very differen t


frOID my point of view, naturally being involved in the


ejection here it was Of great importance to us, but he


viewed the matter from- as he says, from a different point


"~f view and looked upon the settlement as of greater


ance, that is, his view of the case, whether he is ~ight 0


Whether 1 was right is a question.
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May I ask a question?1 JUROR V.!ILLIAlm:


2 TEE COURT: Yes.


3 JUROR VIILLIA}/IS: Did you beli Ole Ur Darrow when he told


4 you his view of the matter? A Mr Darrow or 1!r Stef-


5 fens, you mean?


6Q, -llR DARROW' A I rather clnng to my view --


8 A


7 Q No, did you believe he was telling the truth?


Oh, that he really believed t hat the settlement vas


9 better?


:But if the tables were exac tly turned, and you ,',ere a


being a membe::-: of the socialist party, has no duty to th e


socialist party oth er than such duty ....rould serve the in


terest of his clients. I don,t suppose he has, although


A _- I suppose that Darrow, not


Well ,
In other words --


yes. A yes, I think he ",as in Earnest about it.


You have been calle d for you r opinion in several cases,


Q


soci8.1ist, as you were, and at the head· of that case, in


stead of 1Jr Darrow, do you think you ,;.euld have done as


Mr Darrow did, or would you have ~aited and tried to hoI


I was one of the attorneys, and feel that I suffered


from the arrangement, at the same time I believe he was act


ing 8.s he trought he should.


Q
"


A


so I suppose it would be all right for me to ask for your


opinion: Do you think an attorney,s duty is to his client


first and to his political parties, and so on afterwards?
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1 off? A Well, we see t~ings very differently, I think.


2 Illy view of tlRt is this: that the men involved in the ne


3 gotiations, not ("uCcluding the District Attorney, saw


4 that there vesdeveloping in tms city a tremendous politi


5 cal power in opposition to them, and they were, to that


6 extent,bowing to tr...at po·wer. Iam convinced that if a


7 plea of guilty had not been made or entered until after


8 the :eampaign vas over, that we would have been el ected;


9 the power v!ould have been greater, and correspondingly


10 better arrangements could have been made. I may be mis


11 taken -- it is my jUdgment.


12 Q But we are given to understand here that the defense


13 in this case '.':as hurrying the matter, or trying to hurry


14 , the matter, and the prosecution was staving it cer. A I


A I do not


IVRS wholly ignorant af


That is the widence as I gather it.


do not lmow as to th e negotiations.


lmOY! as to the negotiations.


them until after the plea \1aS entered; nwer dreamed of


it being done, at least, at that time.


UR FREDERICKS: Well, the pI m of guilty on th e part of


J. I\ l~clTamara vlould have been just about as fatal in your


poli t ic al<fumpaign as 8. pI ea 0 f g ui1 ty of bo t h cf them,


just about? A Oh, I don't see any particular difference


in that. Uight 0 r mgght not. I don't see 'why it shaul d


be different.


JI!R DAHROW: l~r RrriIJ1.an
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1 MR FREDERIClm: Wait just a mOIrl;ent.,will you?


2 HR DARROV!: :Mr Earriman. returning to l![r 'Williams I ques


3 t ion for a minute. as to the dnty of a laviY er, you have


4 been practicing for same yearslf haven't you? A yes.


5 Qv Don,t you know what the teachings and traditions of the


6 profession are? A I do.


7 :Q;R FORD: Objected to as incomp3tent. irrelevant and imma-


8 t eI'ial, no t tending to prove the s tate of mind d' th e de-


9 fendant by th e custom of other poopl e.


10 lvTR DARROW: Just following out lJ[r Willie-ms' question.


11 TEE COURr: Q,uestion overruled.


12 HRDARROW: Don't you know tmt a lawyer, acting as a. le,w


13 yer, is bound by his oath. and his tradi tiol1s, and his


14 feelings ordinarily to consider his clients. instead of


Mr EarriIrl.an ,didn, t you see me


15


16


any political ~~ personal matter.


1IR FORD: Jus t a moment •


A That is th e rule.


17 raise my hand?


18 T BE W[Tl1ES S: HO.


19 THE COURI.': If the court desires that adrnoni tion. the


court \'fill admonish the witness.


I'm FOW: We oQject upon th e ground it is incompetent, ir


relevant and immaterial, what this ~itness knows, and it


is incompetent, a.nd doesn,t in anywise illustrate vlhat


the defendant knows or did knOVl, a.nd if the vritness


stated his pr esent mind, it would not reflect the dE'fendant~


state of mind on any <'late involved in this case, and it26
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1 ce:::-tainly incompetent, hearsay, and a conclusion of the


2 witness, ~.nd irrelevant.


3 THE COURI.': Obj ection ov err1..1l 00.


supposed your primary duty \vas to your client, but being


as you were not a member of the socialist party, that I


I have stated, Mr Darrow, that especially, ina~uchA-
I


I
I


involved myself, my jUdgment might not be the same. J
lrR DARHOW: Ilhat you mean is, }[r EarriInan, is that you owe


allegience both to the party and the defendant and, perhaps i


was- greater to' the,- par,;ty, for tbat r·eason YOUi may have acted!?
differently? . ) .


A no.


4


5


6


7


8


9


10


11


121m FORD: Obj octed to upon the ground it is argumentative,


13 not cross-examination, calling for a conclusion of the vtit-


14 ness, spocmlo,tion, what he might have done, and not in any-


15 wise illustrating th ec1efendant 's state of mind or the de-


16 f endant 's actions or purpose or imtention, and th erefore


17 incompetent, iITelevant and innnaterial.


18 THE COURT: yes, I think Yle are gettiI1.g into a foreign fiel


19 in permitting this yJi tness to argue the case.


20 I":RDARROW: I vmnted to ask him in view of the juror's Ques


21 tion.


22 TEE COURT: Obj a:::tion sustained.


23
-


ER FREDERICKS: I think both counsels' views have been put


24 in wi denc e 8.nd can 'be used in argtJ.ment.


25 :FiE DARROW: Tba t is 2,11.


26 }"R FORD: I think '::e yrill save by adjourning until


I
, 2 o'clock.


__ 6Jury8,dmonished. Recessunti12P.F.}---== --'---~--'-:'_""'::"":'-:""':'':''':'----':'-_--========:::::::::;;;;~\:''[::,,!:'u:;l:}~, ~~~Ui:Bi:IlA=l;:.;:;
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June 21, 1912; 2 P.M.


3 Defendant in cour t with counsel.


4'


5 J 0 H N R. H A R R 1 N G TON,


6 on the stand for further direct examination.


7 MR. FREDERICKS. Q Let me have that telegram exhibit and


8 the dictionary. Never mind for the present maybe 1 can


9 get along without it. You testified just before adjourfi-


10 ment in regard to a telegram that you said you received


11 from Mr. JohannseL from Reno. 1 will ask you if you ever at


12 I any time had discussed with Mr. Johannsen--had a discussion


13 with Mr. Johannsen in reference to that telegram? A I did.


14 I Q When'? A Sometime later, probably a month afterwardS.,


15 i in the Higgins Building, LOB Angeles.


16 Q And who was present? A Johannsen and myself.


17 Q Anyone elee? A No.


18 Q What was said so far as referred to that telegram?


19 MR. ROGERS. That is objected to as no foundation laid, in


20 competent, hearsay, irrelevant and immaterial.
-


- 21 THE COURT. ~verruled.


22 UR. ROGERS. Except.


23-/ ,A 1 asked Mr· Johannsen" v{hat he meant by sending me a tele-


24 gram.


25 MR. FREDl':RICKS. Q What did he say, if anything? A He


2~lsaidhe sent it--


I







A 1 got back
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1 MR. ROGERS. The same ol:'jection.


2 THE COURT. Averruled.


3 A -- to test the code'-


4 I MR. FREDERICKS.. Q Now, after you returned to Los Angeles


5 or did you return to Los Angeles after being at San Francisc


6 at the time you have referred to along about the 31st of


7 July? A 1 did.


8 Q After you returned to J."os Angeles, after that tillie, state


91 whether or not you had a conversation with lIlarence I:arrow


10 the defendant in this case, in regard to that telegram and


11 in regard to Mrs. Caplan? A I did.


12 I Q Who was present 1 A Mr. Darrow and royse If.


13 Q Where was the conversation? A In his office in the


14 Higgins Building.


15' Q How soon after you returned was it? A My recollection


16 is that it was the' day 1 returned.


17 I Q And what day was it when you returned?


18 ~n the morning of the first of August.


19 Q What was th at conversation? t//


20 MR· ROGERS. That is ob j ected to as incorr:peten t, irr elevant


21 and immater ial and no foundation laid.


22 TEE COURT. Have you fixed the tirr.e and place and persons


23 pr esent?


24 MR· FREDERICKS' Yes, 1 t1:ink 1 have, being on the first of


25 IAugust, the defendant and the witness alone being present.


26 ITHE com T' Objection overTuled.
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1 MR. ROGERS. Exception.


2 A 1 told Mr. Darrow that Johannsen wen t to Chicago with


3 Mrs. Caplan and told him that 1 thogght if these things


4 were discovered it would create a great deal of trouble
\


5 for the defense.


6 14R. FREDERICKS. Q, Well, what did he say, if anything?


7 lffi • ROGERS • The same objection.


8 THE COURT. ~verruled.


9 A He said that he understood the circumstances that she


10 went east, and he taJked the matter over with Tvei~\oe and


11 Johannsen when he was in San Francisco and itwas all right,


12 there were reasons for her going.


13 MR. FREDERICKS. Q, Was anything said about the telegram?


14 A Yes, sir.


15 I Q What w~s that?
I


16 MR· ROGERS. The same objection.


17 THE COURT. Overruled.


18 MR • ROGERS. Exception.


19 A 1 asked ~If:. Darrow if he would not tell these men not


20 to 'te conmlunicating With me when th.ey were doing any work


21 for him.


22 MR • FREDERICKS. Q YfhO;t did he say?


26 A He a aid that is all right.


23


24


25


MR· ROGERS.


'l'HE COUR T .


Il4Fl· ROGERS.


The same objection.


Overruled.
"
Exception.
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1 MR. FREDERICKS. Q Was thereanyt~ing else you can think


2 of inthat conversation? A 1 don,t recall of anything


3 else.


4' Q Do you know a witness for the s tate in the cas e of the


5 ~eop1e vs McNamara by the name of Dieke1man, or did you


6 know of such a witness? A 1 never met the man, 1 never


7 saw him, 1 never heard of him until 1 heard that he was


8 down in Albuquerque, New Mexico.


9 Q All right, calling your attention to the witness Diekel·


10 man, I will ask you whether or not you had a conversation


11 wi th Mr. Darrow in regard to Mr. Diekelman and Mr. Hammer-


12 s trorn? A 1 did.


13 MR. ROGERS. 1 object to that as leading and suggestive.


office.


A In the latter pa~t of September.


THE COURT· Objection overruled.


About when was that conversation?


THE COURT· Overruled.


MR. ROGERS. Exception.


Q 19111 A L9l1.


Q Who was present? A Mr. Darrow and myself.


Q Anyone else? A No, sir.


Q Where did that conversation occur? A In Mr. Darrow's


Q What was the conversation?


MR. ROGERS. Object to that as incompetent, irrelevant and


immater ia1 and no foundation laid.


1m • FREDERICKS·


14


151
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1 A It was in reference to Mr. Hammerstrom taking the witnes


2 Diekelrran to Chicago.


3 MR • ROGERS. 1 move to· s tr ike the answer out as not r espon


4 lSive and the conc Ius ion or op inion.


5 MR. FREDER 10 KS • Yes J s tr ike out the answer.


6 THE COURT. It is stricken out.


7 MR. FREDERICKS. Q Give the conversation in SUbstance,


8 state what Mr. Darrow said in substance? A Mr. Darrow--


9 MR. ROGERS. The same objection •
..,


10 THE COURT. ~verruled.


11 A --Mr. Darrow said that he had Hammerstrom go down to


12


13


14


115 I


16


17


18


19
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21


22


23
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26 !
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Albuquerque, New Mexico and take Diekelman to Chicago so


as to get him away that he could not be a witness for the


state.


MR • FREm:RICKS. Q Anything further? A No.
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October.


ble":! over.


THE COURT: Obj ection overruled..


A That VJaS sub-


telegram?


A Ur Darrow asked me to tele-


rIe obj ect to that as 1 eading and suggestive,


Was he '70rIeing th er e fo l' Ur DarrO'l1 at that time?


Did you knovl a young mfu'i by the name of Cooney?


Anything said about a


yes sir.


When was that conversation? A That was early in


IVhat ViaS that conversation, insofar as it referred to


yes sir.


sequent to that time.


o-.


THE COUill': Leading questions ought to be avoided, but


the "fitness can answer this question.


Q


A


irrElevant, incompetent, innnaterial, no fOlmdation laid.


ER ROGERS:


Did you have a conversation with Hr Darrovl here in Los


the matter I have referred to? ~.


A


j~R T~OGE,:JS: I think the yli tn ess ol1gh t not to be led.


HR BOGERS: Exc eption.


HR FREDRHICKS: All right; \"fithdraw the question.


M.g el es in th e Higg ins BUilding, you an d he alone, in re


g ard to s ending a tel Egram to Hammerstrom; yes or no?


11m ROGERS: 'Wait a moment •. There is an obj ection.


graph Hammerstrom, 'rho '.vas on his way out to th e coast, to


Los Angeles, at the time to get off at Salt Lake City and


stay away from California.until the Diekelman matter
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Q. With referenc e to the time l![r Cooney went East, when
/


\~s the conversation with ill' Darrow which he has just re-


ever going East?


1


2


3


4


5


A


Q


yes sir.


With reference to the time, did you know of Ifr Coj>ney's


A yes sir.


6 lated in regard to s ending a telegrc.m? A It was at


7 that time and the telegaam asked him to meet Cooney in


8 Salt Lake City.


9 1JR r~.oGERS: Wait a moment. That answer is not responsive


10 from that on.


11


12


MR FOP~: It is explanatory.


~![R FREDERICKS: It saves anot~er question.


13 TEE COURT: COtms el may want an obj ec tion to th at ques-


14 tion. Strike out the answer.


15 UR FREDERICKS: All right. Was anything said in regard


16 to lIr Cooney in your cOl1versation with Hr Darrow at the


26 in connection '\;tith the defense of the HcNamara case?


TEE COUHT: Overruled.


j:~R HOGiEHS: The same obj ec t ion.


Ee told me to arrange that. Cooney and Hemmerstrom


Did you wer hear of a' man by the name 0 f Skillen


lTo. VJhat -7as said vIi th Hr Darrow about Ur Cooney,


'Vhat \~s it? A With Cooney?


A


Q
J


Q


Q


time and place above referred to? A Yes sir.


I
what did 11:1' Darrow say about COoney, if arwthing?


vould meet co.t the ntah Hotel in Salt Lake City.
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1


2


A


Q


I did.


Did you have a talk with 1{r Darrow in regard to Ur


3 Skillen? A I did.


where.


TEE COUHJ.1: Obj ection o~Brruled.


l'lR HOGERS: Ex:ception.


would be about the first vreek in October; in the re some-


About when was that? A J,ry recollection is that that


k1d what was the conversation?


And viho waspresent vmen yo;Yl had the conversation?


Th er e was nobody but Hr Darrow a'Yld m;y'S elf.


Q


Q


A


MR ROGERS: That is obj ec ted to as incom~ent, irrel eiTant


and immaterial; not within the issues; no fourJdation laid.


4


5


6


7


8


9


10


11


121


13


14 I A I told lrr Darrow I vras tI"Jing to locate this man Skill


15 I and he told me that Skillen had already called to his of-


vas a witness for the state in the caseof People versus


HR -::lOGERS: ;:fe obj oct to that as irrel evant, "leading and


fic e; that he gave him $100 and sent him off to Salt Plake


A I didn,t


A I didn't know that Long


THE COURT: Obj ection overruled.


suggestive; no foundation laid.


YfaS a -,;Ii tness for the state.


know --


Ci ty so as to keep him out 0 f the stae~.


Q, Did you ever hear of a man by the n ane of Long, who


?ICNamara, one' of the "men in t he Times building?


1'"R :'DGERS: Exception.
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1 };TR ROGERS: I move to strike out the answer as not respon


2 sive.


3 ][R FREDERICKS: No objection.


4 THE COUTIl': .Strike it onto


5 Q, Do you mow -.rrhere ];Ir Darrow vIas on the 2nd dl:'¥ of


6 September,-1911? A yes sir.


7 Q, Vfuere v~s he? A In Chica30 -- in San Francisco.


State whether or not yon sent any tele',"~rC'Jl1s to him on


Q Now, after he returned fram San Francisco, some time


after he returned from San Franc isco, state whether you


that day in San Franci seo? A I did.


I
12


1 had a conversation with him in regard to a roll of bank


8


9


10


11


13 bills?


specify some certain cOl1versation, and then I will ask


him ';fhere it VlaS, before I ask him _'hat it was.


THE COUV.r: All right; if you'.,;a:nt it that way; obj ection


THE COUR!': WEiII,_ the time and place ~d p3 rsons present,


I th~ .O~ht to be fixed.


J'JR FREDERICYJ3: I am going to ask that; I have got to


UR HOGERS: We object to that as irrelevant, incompetent


and immaterial; leading and sugg estive; no foundation


laid, the time end place and persons present not mentioned.


1JtR FREDERICKS: I am go ing tolay it.


I did.overruled. A
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3p 1 Q And when was that conversation and where? A
27~ I


It was


2 between the 20th and 30th of September, 1911,


Q Here in Los Angeles? A· In Los Angeles.


Q What time of day or night'? A It was in the evening.


Q Who was present 1 A Mr. narrow and 1 were there together


3


4'


5


6


7


,,; at h is house on Bonnie Brae


there on the porch.


avenue.


8 Q State that conversatbn, in so far as it relates to the


9


10


11 .


sUbject 1 have inquired about. y'
MR· FOGERS. We object to that as irrelevant, incompetent


and il1l11a ter ial; rzanufactured; no foundation laid.


A 1 told Mr. Darrow not to attempt such a


thing, it would be his ruin; be the ruin of the case;


ruin everybody connected With the case. That his conduct


would be repudiated by the labor leaders all through the


country and by the union people allover.


Q What, if anything, did he say further? A


'w@at he said?


MR. FORD. Objection that it is manufactured?


THE COURT' Objection overruled.


A Mr. Darrow showed me a roll of bills there il!l wh.i~6 :he
to reach


cstatedthere was $10,000 and that if he could arrange"a


"couple of jurymen that J. B., would never be convicted.


MR • ROGERS. Let me hear tha t jus t a mon:ent.


(tas t answer read by the reporter.)


MR. FREDF:RICKS. Q What was the rest of the conversation


so far as it relates to that matter, what you said and


I
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1 "1 guess you are right, 1 wont do it."


2 Q Now, coming down to the 28th of November, you remenlber


3 the day on which Bert Franklin was arrested? A Yes, sir.


4 Q In the morning of the 28th of November, state whether


5 or not on the morning of the 28th of November and at a


6 time an hour or so after Ber t Franklin had been arres ted,


7 or sometirr.e after it, state whether or not you had a con-


8 vereationwith i{;r. Darrow in his office, you and him alone


9 together, in which the subject of bribing a juror was


10 discussed? A yes, sir.


11 Q Relate that entire conversation.


12 VR. ROGERS· Object to it as incompetent, irrel~ant and


13


14


151
I


16


17


immaterial and no foundation laid, not within the issues.


THE COURT· overruled.


!ffi. ROGERS. Exception.


A 1 was si tting in my office when 1I.r. narrow carne in and


he called me into hie office.


18 MR. ROGERS. Pardon me, let's see what time this was.


19 MR. FREDERICKS. What time was this?


20 A It'was inthe forenoon; 1 couldn,t tell the exact time,


21 soltewhere about 10 o'clock.


22 Q All r igh t, go ahead. .A He told me Ber t Franklin was


23 arrested and 1 asked him what for. He says, "Jury bribing.'·


24 MR • ROGERS. Just a moment--l et me hear that answer as to


25 what time he said it was.


26 MR • FORD. If the Court please, I think the counsel he
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1 it distinctly. He is interrupting this testimony con-


2 tinually to ask what was said.


3 MR. ROGERS. 1 can't hear half of it for some reason or


4 another •


5 THE OOURT· Read the anewer.


6 (Las t anBwer read by the reporter.)


7 MR. FREDERICKS. Q Go ahead. A Mr. Darrow -seene d to be


8. very nervous--


9


10


MR • ROGERS. 1 move to s tr ike that out.


MR • FREDERICKS. Q How did he appear? A He appeared


11 to be very nervous.
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13
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19
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25


26


Am • ROGERS. The same th ing. 1 move to Btr ike that out as


not responsive.


MR. FREDERICKS· It may not be responsive to the question


but 1 will add that to the question, what was his appear-


ance.


THE COURT. Motion to strike denied.


MR • ROGERS. Exception. Then it is a doub1 e ques tion •


A He appeared to be very nervous. 1 then asked ~.


Fr ankl in could involve him in the matter in any way.


He says, "Yes, My God; if he speaks 1 am ruined."
., '-_ .. _..~----_ ...........~---_ .......--~--- ..


MR. FREDERICKS. Q Remember anythirg fur ther that waB


said? A No, sir.


Q How long were you there? A Mr. Darrow lef t the off ice


then, first; and 1 went to my room afterwards.


Q Was anything said at that time in regard to what Mr.







was mentioned? A Yes, sir.


Q Who was present at that conversation?


includes something 1 don't care to have in the record;


calling for a conclusion.


row had. previously told you or promised you? A No, sir.


NR ROGERS. Objected to as calling for a conclusion or


1 don't care for the answer but the question


one of the co-defendants with the McNamaras,


opinion.


MR • FREDF:RICKS. Well, 1 will withdraw it.


THE COURT. Strike out the answer.


MR. FREDERICKS. Q Was there anything further said at


that conversation that you think of now, in that conversa


tion on the morning of the 28th? A No, sir.


Q Do you remenber having a conversation With Mr. Darrow


up at his house in which Mrs. Caplan's taking away and


Schmidt,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16 myself. It was from the house.


17 Q Where was it? A Between the house and the city. We


18 wer e walking down town.


19 Q on the street '1 A on the street.


20 Q What time of the day or night was it? A It was in the


21 morning 0


22 Q And about when was it? A It was in the holiday season


23 Q You mean Thanksgiving Holiday? A No, Christmas HoMays


24 Q Relate the conversation in so far as it relates to the


25 matters 1 have referred to •.:


26 MF.ROGERS. Objected to as incoIIipetent, irrelevant and
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1 immaterial and no foundation laid, and not within the


2 iB8uea •


3 THE COUR T. Overruled.


4 MR. ROGERS. Exception.


5
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timation.


think that under the circumstances the witness better be


ITR FORD: under the circumstances whenever anything has


been overlooked in th e examination we go back and call it


. I


He said under no circumste,nces to tell anybody whereA


allowed to tell the conversation "J'litho1.1.t suggestion or in-


MR 1:10GERS: Object to that as :Bading and suggestive. I


lirs Ce,plan was, as it might involve him.


]j[R FREDERICKS: Coming' back to the conversation '."vi th ITr


Darro'w in which he showed you th e roll of bills, I will


ask you if he said anything about where he got that money


and hovr?
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13


114
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26


to the attention af the witness and ask him a'bout it.


We d.on't suggest the answer or anything of the sort.


ER Fl'JIDERICKS: Letts have a ruling.


HR l'~GERS: Under the circumstances, by that, I mean the


most extraordinary circumstances.


TEE COUET: Read the question. (Last question read by


the reporter.)


UR HOGE3S: If the wi tness, ',1!l En call ed upon for that


conversation had anything to relate, he c ertainly ,~Quld


have related it if it were not a created conve rsation,


it v.JQuld not need to be put in the wi tn ess' mouth;


vrouldn't need to be suggested.


r~FHEDlmICIm: That is an ~reument that memori es are


always infallible.
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1 UR'ROGERS: He couldn't help remember.


2 :rrR. FORD: I don,t think this fonn of the objection should


3 be made ~t this time, that anything is created.


4 ~'P.E COUITI' : over ruled.


5 1ffi FHEDERICY.s: Answer that question. Read the question.


6 (Last ~uestion read by the reporter.)


7 A He told me that he got it from Tveitmoe's bank in San


8 Francisco.


9 Give the conversation in regard to that just as you


10 remember it; th e substanc e of it.


11 jim ROGERS: That is obj ected to as incompetent, irrelevant


12 end immaterial. He has already put th e ',cfords in the wi t-


13 ness' mouth. Now, he wants him to relate the conversation.


14 I ir;hy didn I t he do tha t in the first plac e.
I


15 I TEE COURT: Obj ec tion (JIJ' errul ed.
I


16
1 1m FIFDERICKS: How, v/nat 'Hords did he put in the vritnes s'


17 mouth?


18 I'[R IDaE"PS : Exc ept ion.


19 MR :FP.EDERICKS: Read the question.


20 (Last question :oead by the reporter.)


i:ng in trying to reach jurors improperly.


ful about v.l1at he was do:\.ng, and the chences he ,vas tak-


21


22


23


A It was in connection with my warning him to be care-


24 1tR ?.oaE'?S: I move to strike out the ansy/er as a conclusion


25


26
or opinion.


THE COURr: Strike it out.







That it V! as fo o,lishn ess?


CROSS-EXAIUNATI 01'1'


sir.


A yes sir.


What were you doil1g out at his hou se? A I \'Vas out


Your daughter with you? A yes sir.


You say that Darrow told you he got ~$IO )000 at Tvei t-


Q You ate at his table?


Q Wi th his wife? A Yes


Q


wos more buffoonery.


bills? A yes sir) showed me a roll of bills.


Q A roll of bills. Just out of the spirit of bravado,


to show you he had the ro~l of bills) eh? A I think it


A He said that he had the check cashed in Tveitmoe's


bank in San Francisco)' so that th e money coul d not be


trac ed through th e Los Ang el es banks.


a roll 0 f bills which he stated he got there.


BY ],fR FREDERICKS: GO ahead and state v,hat he said.


Q Buffoonery? Ayes sir.


got at Tveitmoe's bank in San Francisco? A He sho\ved me


t here for supper and to discuss the case with him) the


you out at his house that he had a roll of bills that he


Q


Q


J',m FORD: Jus t a moment.


moets bank at San Francisco and sho\,;oed you the roll of


MR FREDERICKS: Cro ss- e;lCaraine.


}ffi ROGERS: Jrr Harrington) do you say that l:rr Darrow told


HcNa;nara case.
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tative.


UR TIOGEltS: He s ai d so.


obj ~tion.


What is your answer?


TIhat is the record?


to get in th eir obj ec tion.


examination and argumentative.


THE COURI': Obj ection overruled.


Q And he told you he had. a roll 0 f bills to buy jurors


(Last three questions and answers read.)


TP~ COURT: Strike out·the answer for the purpose of the


calls for a conclusion of the witness, and it is arglL'YJ1en-


that we may obj ect to the question.


of the witne\2s; irrelevant and immaterial; not cross-


THE COURT: The obj ection is overruled, and the answer; .


is restored. Now, gentlemen, ,ve "viII h8\Te to observe the


with, in the spirit of buffoonery?


HR FORD: '7e obj ~t to that as argumentative.


liR HOGERS: Very well, sir.


A He showed me a roll of billS, yes sir~


IrR 'ROGERS: You said it was buffoonery. A yes sir.


UR FOtID: We o~ect to that as calling for Ii conclusion


s arne rule both ways, couns el for the prosecution want time


UR FORD: Will you Ie t me make my obj ection, please.


1\FR FORD.: I will when you quit commenting and grunting.


1m ROGERS: yes, go on.


1m FR.'EDERICKS: 'We move to strike out the answer in or der


1m FREDERICKS: We object to the question on the gronnd it
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That is objected to on the ground it is calling for a


conclusion of the witness, it is argunlentative, incompe


tent, irrelevant and immaterial, not cross-examination.
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sir.


air.


A spirit ofA


A 1 didn't regard itsmart he was, a kind of a joke?


as a joke.


Q Now, don't you know that buffoonery is joking?


Q That he had $10,000 to bribe jurors and show you how


A Yes J air.


Q You understand the English language pretty well?


THE com T. Objection overruled.


A 1 don't know that 1 could explain the difference.


BY MR. ROGERS. Q You are a lawyer, aren't you '1 A Yes,


that fun? A No.


Q What do you mean by "buffoonery"?


MR. FREDERICKS. We object to that on the ground it has


not cross-examination.


ery?


UR • FORD. We object to that as irrelevant and immaterial,


Q What do you mean by "buffoonery"?


bravado.


Q Do you know the difference between bravado and buffoon-


THE COURT. Objection overruled.


A He showed me a roll of bills, yes, sir.


Q You said out of a .spirit of buffoonery, you mean by


already been asked and answered.


( ~BE COURT. Objection overruled.


~ Just showing how smart he was.


BY MR. ROGERS.. Q Showing you hO'l1 smart he was? A Yes,
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MR • FORD. Just a rnonent-- object to that onthe ground it


is argumentative.


THE COURT.' Objection sus tained.


BY MR. ROGERS. Q IX:> you know the definition in the-
dictionaries of buffoon or buffoonery? A 1 cannot say


that 1 do.


Q Well, then, why did you use the word'? A It is an


ordinary, commonplace wor d.


Q By that you mean what'? A Bravado.


Q Bravado'? A Yes.


Q That he was showing off? A Yes, sir.


Q Didn't you say a while ago it was not bravado but


buffoonery? A No, air.


Q You did not. Now, so far as Mrs. Caplan was concerned,


he told you not to say one single, solitary word about


where Mrs. Caplan was or it would get him in trouble?


A He didn't use that expression, "one single solitary


word. n


Q Well, words equivalent to that, :,1r.Harrington'?


A SUbstantially.


Q SUbstantially so. Did you know where Mrs. Caplan


was? A 1 knew she was in Chicago the last 1 heard of hel


Q Youwere a lawyer connected With the case'? A Yea,


sir.


Q Did you need any caution not to tell where Mrs. Caplan


was? A ,Not while tbe case was pending, while the
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sir.


-~


... {
A No, 'sir, it was not two weeks -


Q Well, it was along about that time? A No, sir.


VR • ROGERS. Two weeks, 'wasn' tit 'l


THE COURT. Objection overruled.


been answered.


McNamara case was pending.


Q This was said while the case was pending, wasn't it?
o.


THE COURT. Objection sustained.


MR. FORD. Q You went out to Mr. Darrow's house and lived


there quite a little time, didn't you? A Yes, sir, five


or six days.


Q Five or six days. Ate his food and slept in his bed?


MR. FORD. We ob je ct to tha t on tbe groundi t has already


Q You are testifying to get yourself out of a hole,


aren't you? A No, sir.


Q You went out there to Mr. narrow IS house, ate his bread


and salt and slept in his house, didnlt you? A Yes, sir_


Q Now, you go on the stand to supply the missing links,


don,t you?


MR. FORD. We object to that as argumentative.


MR. FREDERICKS. Further, it assumes a fact not in evidence,


that there are any miss ing 1 inks.


MR. FORD. And not cross-examination -


A No, sir.


Q You are testify ing for ifLmuni ty, aren It you '1 A No,
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theory of searching his notives, Objection overruled •


.MR • ROGERS. Q Answer. it, please. A What is the ques-


1 suppose his answer can be restored,


I think counsel is entitled to it upon the


tion) please.


NoR • FREDERICKS


THE COURT


Q Whenwas it? A Froni Friday to the following Thurs


day, is my r eco11 ection •


Q You accepted his hospitality? A Yes, sir.


MR • FREDERICKS. That is objected to, may it please the


court, as being immaterial and we ask that the ans',ver be


stricken out first.


THE COURT. Strike out the answer for the purpose of the


objection.


MR • FREDERICKS' Whether he accepted his hospi tal i ty and


afterwards testifiedagainst him is not a matter that


counsel is entitled to inquire into on cross-examination,


There may be in his mind some ethical reason which would


justify a man in protecting another in the commission of


crmme, if he had accepted some faver from the other, but


1 do not think there is any provision in law that gives


him any right to assume that another would do it or


slJou1d do it.


1h:e did answer it.


THE COURT' Ye~ the answer ierestored.


Q Do you know Freemont Older" of San Francisco? A 1 do.


Q Row long have you knom :,':r. Freemont Older of San


cisco?


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
B


25


26







week in July, or the last half of July.


Talk with him on the SUbject of the HcUamara case?


DO you mean to say that J.lr Darrow showed you a roll 0 f


Ever have any conversations with him?
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about th e last I


I
I


I
1
I


I


A yes sir.


sir.A No


Occasionally.A


Somewhat.


Talk with him rather freely?


I met him for the first time, I think,


Kno'i"m him ever since?


Q


ov


Q


Q


A


Q


A


1


2


3


4


5


6


7


8


9 bills and told you that he \vas going to bribe witnesses


10 with it, or jurors with it? A He didn't use the word "bribE I


11 he us ed the word "reach".


12 Q. Vras th ere any reason vA'ly he should do that, take you


13 into his c onfidenc e? A No si r.


14 Q Nothing, except to enable you to testify to it in


15 case yOll ',1,sre c aIled on?


16 JilR FORD: Obj ected to as argumentative, and not c ross


17 examination.


18 THE COURI': Obj ection sllstained.


19 UR ·.lOGERS: Any reason Yfhy he should tell you he was


20


21


going to reach jurors with a roll of bills that he sho ...ved


you EXcept to enable you to testify?


221m )gORD: Obj ec ted to on the same g roun d the prec eding


23 question was obj ected to.


Trlli COURT: Objection overruled.


HR ROGERS: Vlh at was it? A I didn't know but what h


I thought at the time there was.A


24


25


26







1


2


might want me to do it. 11'j;1eJ jng me oui.. on it.
--...-------.C- ---- ...,..-,.,.. .....~--,.--===-


Q. Did he suggest to you that you should do it?
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1


--_...""'~.... ""),,
A no


3 sir, I put a damper on .that, right away.


4 Q, Vlhat di d you say when you put a danper on it? A I


5 told him it would be foolish to attempt such a thing;


6


7


it woul d be his ruin.


Q And when. was that, Hr Earrington? A


!
~·_-~··"..··"··-r


Between the


8 20th and 30th of september, 1911.


9 Q. Was any living human being ever pr esent at any of


10 these conversations between you and Darrow?


11 HR FORD: Obj ected to as not th e proper form of cross-


12 ecamination. Le t him ask for each one. The qu estion is


13 im~tinent.


14 11R ROGERS: At any of them.


15 l'}"R FHEDERICKS: I supose it refers to the ones he has tes-


16 tified to?


17 J\,!R ROGERS: yes.


18 l-TR FORD: It is only the form of the qnestion that is ob


19 j octed to, not the matter, your Honor, and the tone and


20 langu~ge in this question.


21 TEE COURT: This court is ~ot going to spend any time on


22 the tone or langu8qe. Obj ection overruled.


23 A Ho sir.


24 l~R ROGERS: Then, nobodyeTer heard Dafrovi say any! 'of


25 these thi~s to you that you testified to? A Hot that I


26 know of.







1


2


Q, It is just your ';;ord for it?


Jiffi FORD: Objected to as irrelevant and immaterial, and
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I


3 not c ross-examination -and argumen tative.


4 THE COURT: Objection sustained.


5 JJIR ROGER.S: Did you say you were a lavyer? A yes sir.


6


7


8


9


Q You have been a lavJYer how long? A Ten years.


Q You have been a corporation la\vyer, haven't you?


A Yes sir.


Q A lawyer for th e railro ads of Chic ago? A yeS si r,.


10 one railroad.


11


12


13


Q,


Q


Q


One 0 f th e railroad companies in Chic ago? A yes sir.


\'fhat was your position 'wi th them'? A Claims attorney.


You are ~n assistant in the office of the General


14 COunsel? A yes sir, \IDenever they had a general council.


15 Q What railroad was that? A The Chicago City Railway


16 Company.


17


18


Q


Q


Do you know Franklin? A yes sir.


How many times did you nrot Franklin whi:e you were out


19 -here? A Probably two 0 r thr ee tim e3 during the '\''1'11.01 e


20 time hevTc\S employe d there.


21


22 Q


Is that all? A That is all.


Didn't you meet him pretty muchevery'day? A I did


23 not.


--.-------...,..
Didn't you talk with Franldin very often? A I did


Didn 't Hr Franklin meet you in your 0 ffic e from t i


Q


not.


24


25


26
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1 to time? A Very, very seldom.


2 Q And you are sure 0 f that? A I am. Had no busin ess


3 relations whatsoever Yfith lrr Franklin.


4


5 o
v


.And you are sure of that? A yes sir, absolute]y.


Did you visit his office? A Ho sir, I was never


6 there in my life.


7


8


9


't


A


Q


Did you meet arwvJ'h ere else than in your 0 ffic e?


yes sir.


~~ere? A lir Darrow and he and Iv~nt to Nt Lowe to-


10 gether.


11


12


13


Q


Q


Any other plac e? A I was at his house one night.


At Mr Franklin's house one night? A Yes sir.


Before you came into this case had you been attorney


How, COlmnence about the 1st of Hovember, and tell


Q For whom? A I have a private practice in Chic ago;


at 1 east, I did.


0 Did you ever have any private practic e at all,6Ccept asv


an attorney for th e railroad comra ny? A Yes sir.


14 for anybody els e or anything else but the railroad coro-


15 pany? A yes sir.


16


17


18


19


20


21 us your :the reabouts, "':fhe re you were and what you did. Hot


22 so much '.'fhat you did, but where you were? A November,


23 19l1?


gins Building.


yes. A I spent all my time in the office at the Hig-24


25


26 Q Youwere nowhere else, so far as you know,6Ccept
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incidentally outside occasionally? A I understand what


Q .And wh a1 :Mr Franklin came up to meet Jvrr Darrow, di d he


sometimes stop in your office? A Very, very seldom, if


at all. He al'nays spent his --


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


you mean. No si r.







A 1 am giVing


am not.


Q Well, then, do the best you can?


you my best recollection of the time that that interview


took place.


Q Well,then, say whether it was 9, 10, 11, 12 or at


what time.


MR • FORD. Objected to on the gr ound tt.e ques tion has


been fully answered. The witness has answered several


times it was in the forenoon and about 10 o'clock was
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Q And you fix that number astbree times? A 1 say not


over three times.


Q, All of the time you were tbere? A All the time that-.


1 was there.


Q Was anybody present when you say Mr. Darrow told you


if Franklin talks 1 am gone, or something of that sort?


A No, sir, he called me into his office; there was no


body tl'er e •


Q, How long were you tr..ere? A Not over five miu.utes.


Q And when was it? A On the morning that Franklin was


arrested.


Q, About what time? A In the forenoon, 1 would say


about 10 o·clock.


. Q Well, now, then, why can't you fix the time? A 1


can't fix it any closer than that.


Q Are you unwilling to fix it because you know we


know Mr. Darrow's whereabout all the time? A No, sir, 1


78 1
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3


4
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1 hie best recollection as to the time.


2 MR • ROGERS. We have Mr. Iarrow's vlhereabouts.


3 MR • FREDERICKS. When you COILe to put Mr. ~arroVi on the eta d


4 let him swear to what you want him to.


5 THE COURT· What is the question?


6 (Y,as t quee tion read by the rapor ter. )


7 THE COURT- Objection sustained.


8 MR • ROGERS. Q You can't gi ve us any sort of tin:e except


9


10


11


12'


13


14


15


16


17


18


19


20


21


22


23


24


25


26


that it was inthe forenoon.


MR. FORD· About 10 o'clock he answered. We object to the


question onthe ground it hae been fully answered.


MR. ROGERS. Counsel doesn't need to prompt the Witness.


MR. FORD· It has been fUlly answered.


THE COURT. What is your objection?


MR. FORD· Object to it upon the ground the question has


been fUlly answered and the court just sustained a objec


tion like it in the question before.


THE COURT. Objection overruled.


A 1 gave you my beat recollection as to the time.


MR • ROGERS. What VI as that?


MR· FORD. Objectmd to on the ground the question has


been fully answered.


TBE COURT. Overruled.


A About 10 o'clock.


MR. R~SF.RS. Q Before court time or after court time~


A 1 do not know what time court convened that day.


IlIIlllil!ii


I .~.Itf


I ~if


I t;Ii,;:IiII:1







sir.


bribing. 1 then asked Darrow if he could get involved in


it in any "!Hay and he said, "Yes, My God, if Franklin speaks


1 am ruined."
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Q Did he corre to your office or ycuto his? A He came


to me first, then 1 accompanied him into his offic e.


Q Did you go into his.office by his request? A Yes,


A 1 as ked him what for and he said for juryQ Well?


went out.


Q What did he say to you? A At what time?


Q Oh, a t the time 1 am talk ing about.


MR. FREDERICKS. Now, counsel is talking about two tinles,


when he requested him to corne in or after he got in?


THE COURT. 1 think he ought to have that statemen+.


MR. ROGERS. Q At the time he came into your office and


requested you to go into his. A He said, "JOhn, 1


would like to see you in my office," or words to that


effect.


Q And you went in? A 1 did.


Q And then what did he say to you? A He said, "Franklin


has been arr es ted this morning."


Q IS that all? A Subs tan tially •


Q Is that what he took you into his office to tell you?


A 1 don I t know.


Q Did he tell you anything else? A No.


Q What did you say? A 1 said no thing. After that he


1
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i Q And he called you into his office to tell you that,


2 did he? A 1 do not know.


3 Q Well, that is all" he told you after he had called you


4 into his office? A yes.


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


Q Who was in your office when he came in? A There


was nobody there that 1 recall.


Q Then, why didn't he tell you, ItMy God, 1 am ruined, It


in your office, couldn't he have done it there just as


well as in his?


bn. FORD. We object to that as argumentative, calling


for a conclusion of the witness.


THE COURT. Objecti011Bustained.


MR • ROGERS· Q Do you know why he did not tell you in


your offi ce ins tead of his?


MR. FREDERICKS. The same obj ection, for the s:une reason.


THE COUR T. Objection overruled.


A 1 do not know.


MR • ROGERS· Q 'as there any reason observable by you


why he called you into his office to tell you he was


ruined? A 1 don ,t remember of any •


.. Q"/·Where was his stenographer at that time'? A She, if


1 remember rightly, she was in her room, whinh was the


room between Mr. Darrow's and mine.


Well, after he told you that he was ruined, did
25


26


23
24/>/'Q- Did you pass through the office where she was? A· yes.


Q Where was :·Ilr. Harriman at that time? A 1 don't know.


Q
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1 Q Where were you Ii vi!'J:.~ then? A I h ad Ie ft lfr Dar-


2 row's house the day before, and I \yas dOYID toym •


.Just left ll,Ir DarroviI"S house the day before you went to


4 1[1' Lawler's and told that to Mr La wIer? A Yes sir.


5 Q Weren't you talking to 1:-1' Lav/yer while you were at


6 Darrow's house? A No sir.


7 Q Are you sure of that? A That is my best recollection.


8 Q liow, don,t you know, as amatter of fact, YOl.lvrere talk


9 inc; to Lawler all the time you VI ere at Darrow's house?


10 A It is not a fact.


H Q You c arne back here on a SUbpoena from the Federal


Court, didn't you? A I did.


you se e Ur Lawle r? A Aboll t 5 day s aft er, 5 or 6 days.


12


13


14


15


Q


Q


How soon after you cmne here on that sUbpoena, did


-----"---.---. --r---
How soon aft er you carne bac k did you go to Ifr Darrow's'/ I


j


16 house? A I went there the night I c~.me back.


possible that the witness may have come back twice on


in doubt <.'.s to which time is being referred to. It is


They


Didn't you stay there until 1[1' Darrow was ready toQ


A That is right, but I didn't stay until .. ~ll~.last .. 9-tV •
.-,~-_. - ._.~,.


Q And you moved the same day that youv,Bnt to Lawler?


A No si r. !,If"y recoIl a::tion is I moved the d'!__before. )


HR FREDERICY~: 'May it please the court, I am a little


move away, and go just becllUse he was moving? A


were about to move, but I didn't st~


Q And you moved because they were about to move?


17


18


19


20
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22
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26







T.dE COURT: y,-.e s •


to the fact in Iecember


M"R FRIIDERICKS: I do not wish to make a motion to strike


The court will entertain a motion to strike it


refers to.


TEE COURT:


weren't you? A Yes sir.


clear in my mind.


Q Vnlen did you get back?


is inLec ember he is referring to.


and once whm he CaIne back on a Federal subpoena, then, he


took him back to moving from the house, end I suppo se that


Federal sUbpoena, and I am in doubt as to which time this


and he fixed the time as being at the time TIl' Darrow was


it out, but I wish to as~ MR' .Rr~..EL.:T,h e qu estiOll was when


occasions that he talked to Mr Lawler, onc e in Dec ember


out unless the time is fixed.


MR FREDERICKS: If that i,s clear, cJ.l right; it '.'Jas not


J:iB HaGEns: YouYJere at :ur Darrow's house on Christmas,


UR APJBL: yes, so '.ve got the time and the occasion.,


MRE>ARROW: Dece.mber, he is referring to.


lrR FORD: If that sho'\i'''''S in the record, he is referring


]:iF FORD: COuns el had be En asking him ~bout two different


moving, aW he said it was in the month of December.


1m FREDERICYB: He came back twice on a Federal subpoena,


I don,t know which time he is talking about.


THE COU1=rr': Did he say the month of December?
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was .brought back from Albuquerque once, ~nd from Chic~l,c;o


recollection is it· 'll'as the Friday before Christmas.


Didn' t you report on your sUbpo ena wh En you c aile?


But you lived at HI' Darrow's house, r"idn't you?


The


A lTy


.A


1\fo, I wentA


If I remember


I found out


A


si r,


That is my best recollection.


A The Fri day, on Friday.


A yes


A


A yes sir.


Is this th e first time 0 r th e S3C ond


Th at is the first time, he says.


All right.


,:V11en did you get back th e first time?


The first time.


I C~1e back twice on a Federal subpoena, I


it VIas the fblJo\ying Friday.


A


It was 2 forthwith subpoena.


YThen did your subpoena cE.II for your ctt;ention?


Are you f:U re of that?


No sir.


Are you Sl~e of that?


I did, Y E5 si r.


A long before Christmas?


:How, 'J'fhen '.laS it you saw Ifr Lawl er?


You'Nent straight to llfr Darrov,r's house?


Yr Darrow's office?


Q


A


A


Q


Q


Q


Q


Q


Q


time.


first time.


onc e.


s t l'a ig ht t. 0 the 0 ffi c e •


lIR HOGERS:


HR FPJIDERICY...8:


UR FRFJ)ERI eBB:


]/IR BOGERS:


}ffi FREDERI CKE :1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16
Q


A


17 ~ ~"--O
''I(


18-_ . tl'----rlgh y


19


20


21


22


23


24


Q Then ';[h en youcE-me back why di dn' t you report forth


with? A The grand jury had adjourned, and I didn,t ,go


25


26
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1 near Lawl er until they reconvened again.


2 Q How, the first person you told e-.bout this, tellin,g


3 to you abou t this spiri"t of bravado and showing you this


4 mOlleyv/as Lawler? A yes sir.


5 Q You say he said to you he got it out of Tveitmoe's


.6 bank? A yes sir.
"


How did you come to put that word "Tveitmoe's" in7


8 there? Wasn't it beCalse Lawler wented to get Tveitmoe?'


9 1ffi FORD: Vie obj act to that in the first place, on tre


10 grounl it is not pro:r;e r c ross- examination to ask how he


11 came to s~ it --


12 THE COURT: Objection sustained.


13 }}l"R ROGERS: I do not reve to aSSUIIle he is tellins tre


14 truth, sir, I maya ssume he is putting YFords in for par-


15 ticular purposes.


16 ]tR Fa1ID: Sure.


17 1:rR ROGERS: In cross-e:::camination I may ~.ssume --


18 Iffi FREDERICY-S: The obj f<ction is sustained. 'Ihere is


19 nothing b efo re th e court.


20 l~R nOGERe:_.. _I shall ask it again, then. ~dn't you put
. .- ~_._~,...........-..'-


21 '-in" ,·that word "Tvei.tmoe" to pI e::.se Hr Lawl er?,----- -
22 HR FREDERICKS: The same .obj action, for the same reason.


23 T'"rT7 aOUffi': Objection overruled. A Ho sir. 1./'_
24 :rra ROGEi'S: Is there ~.ny reason on the face of t'he earth


25 ...,my ur Darrow should sho VI you $10, 000 and tell you he yras


26 go~ng to bribe jurors? A I know cf no re(;'.sonex:cept Vlh







1


2


I have alrea~ said.


Q That is, a spirit of bUffooner,y?


2795
1


--_·_" .. ·.... ··,. ... 1


A Ho, too t he was


3 trying t.o feel me out to see how I would st<.'nd for it.


That is what you say now, Wld a while ago, you said it4
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was' bravado, or buffoonery, didn't you?







record.


time.


Two questions in one.


27~I ~:J t) ,


same thing a while ago. I


responded to the question as it 'was asked. If they wan


MR. FORD. We object to that as not being proper crOSB


examination. He was not asked for the whole of it. He


Q Why didn't you give the whole conversation when you are


asked for it then?


~


THE COUR T !2verruled •


A 1 knew nothing definitely about her Whereabouts at that


THE com T. The record will support you both. The objec
as~ and


tion is it is aIr eady /answer ed and 1 think that objection


is well taken.


Q ,. Why -mas he talk ing to you about Mrs. Caplan's. wher e


abouts if you didn 1 t know anything about them'? A 1 was


talking to him about it and we were talking about Caplan


and Schmidtie at the time.


MR. FREDERICKS. He said that


BY MR. ROGERS. Q Now, how did he come to talk to you


about Mrs. Caplan? Did you know anything about Mrs. Caplan ~


Whereabouts?


:MoB'. FREDERICKS· We object to that as a double question.


MIt • ROGERS' No, he did not.


MR. ~EDERICKS· 1 will bet you he did and it is in the


IAR. FORD. 1 object to it on the ground it is argumentative


and already answered.
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they can get the whole of it.


JAR. ROGERS. Is counsel try ing to conceal some th ing?


THE COURT. Objection. overruled.


MR • FORD· \Ve thought it was not per tinent •


:MR • FREDERICKS. No, we thought we would let you br ing it


out.


THE COURT. Answer the question.


A What is the question?


(Question read. )


A 1 thought to be responsive.


Q Then you knew you war e asked for just a Ii ttle of the


conversation?


MR. FORD. We object to that as not cross-examination,


irrelevant and immaterial. The wi mess has answered


properly, he should respond, and it is up to uSiif we


didn't ask for the whole of the conversation it is


because we didn't cons ider the whole of it pertinent.


We aimply ask the questions to bring out what we desire to


put before this jury. Now, we make no objection to


counsel getting out the whole of it, that is what the


purpose of croas-examination ia to get at it and we do not


object to that.


THE COURT· Obj ec tion overruled.


MR. APPEL. We do not ask for permissi on on the part of


counael. If he wanta to take the B tand as a wi tnesa--


A What ia the question?
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1 (Quee tion read. )


2 THE COURT. Answer the question.


3 A 1 answered what 1 thought they wanted ta know by the


4 question.


5 Q M4 Harrington, when you first came out here what time


6 did you arrive? A 1 arrived on Sunday night about 8 o'clock,
I


7 my recollection is that it was the25th of Juhe.


8


9


10


11


12


Q I)i d youcome alone? A Yes, sir.


Q W,:~s your off! ce provided for youalready? A No, stt'••


Q How soon after youcame here did you get your office?


A The room was at my disposal when 1 came here but it


was not furnished tor two or three weeks.


..


13 Q Did you procure the furnishings of your office? A Not


14 al together; 1 was present when they were picked out.


gators could give a card to any Witness that they Wished


to send into the office that 1 would like to see and when


I I


i :
,.,.J, :


A So the investi-"John R. Harrirg ton, A;ttorney at law?"


A No, air.


Q What was your object in haVing your cards printed,


"'-.--.~~--.,,~....,....""'~~ •. ~"'-'~""". '~':."-"'-.'


Q Did you cause cards to be pr in ted? A yes, sir.


QJohn R • Harrington, Attorney at la.v? A tea , sir •


Q Did you expect to enter the general practice of law?


they came to the sui te they' would know who to ask for.


Q Did you spread those cards out generally? A No, sr.


Q To whom did you give those cards? A To the investiga


tors that were wor king for me at the time.
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the number is 309 Ocean Front ~


At the--i thinkA


what other name, Sullivan? A Sullivan. I
• I


A ~es, sir.


Where have youlived at Ocean Park?


2799 I
Q And who wer e they? A Firs t there was Mr. Belcher I
and Mr. Collier and Mr. Sullivan, and later on Mr. Hammerstrom I
and later on came--Mr. Cooney came next and later on Fi tz...


pa tr ick.


Q. Had you ever lived down at Ocean Park?


Q


Q Now, Mr. Cooney and Mr. Fitzpatrick worked for you a


part of the time;


1


2


3


4


5


6


7


8


9
--


10 Q ijave you ever lived at l,arry SUllivan's place? A No,


11 sir.
......


"12 Q Eave you met Larry Sullivan down there? A Yea, sir •


13 Q. Associated wi th him? A No, sir.


avenue, No. 24, that is about a block from where 1 do.


Q Do you meet occasionally? A Yes, sir.


Q Did you Bea Cooney from time to time '1 A Yes, 8i r •


-----
A We rGomed


A 1 said so.Q You have not associated with him?


Q. Have you lived down there with Cooney?


in the same house, but not together-


Q With Fitzpatrick? A He lives inthe same house.


Q Wi th Behm? A No, sir.


Q How close to youdid Behm room? A He lives on Rose
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that time.


---_.-.....,.together, in Chicago.


Q. That is, Darrow brought him at your l' equest?


sir.


apply to him.


Q VJJ.o brought Fitzpatrick here? A The same answer \vill


A No sir, employed him ~t my request.


Q Employed him ?t your request? A yes sir.


Q You kn€\V that Cooney had been a yJi tness here? A Yes


Q. '\liTho brought Cooney here? A He 'It/as enployed by Hr


Darrow at my request.


Q, You knew that Fit zpat rick had been a VIi tn ess here?


gether? A We belong to one soc i ety, yes si r.


Q. Do you belong to any a ssociation wi th Fitzpatrick?


A I think he belol~s to the serne society.


Q. Have you met in that society from time to time?


A Never metthere. We belong to different Parishes al-


Q, Do, ~~ou and Cooney belong to any ~.ssociation to-,


Q Did you see Cullivan from ti!!le to time? A I hadn t t


QDid you se e Behm from time to time before he Ylent on


Q Did you see Fitzpatrick from time to time before he


Q Before p.e.: 'went on the stand?


went on the stand? A yeS sir.


seen Sullivan until, I think it was last Friday night, I


hadn't seen him for probably three or four months prior to
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19
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21
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23
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26







1
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4


5


6


7
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11
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A yes sir.


Q Cooney wer work "yith you in the East? A yes si r,


""'lorked for me. .


0, Fitzpatrick ever work for you in t.he East? A No sir.


Q But Cooney had.? A yes si r.


Q You spoke of meeting 1Er Tvei tmoe and lrr Johanneson


at San Francisco? A yes sir.


0, ~as that your first ~cquaintance with them? A No sir.


Q. Yfuere did you first know them? A I saw Hr Tvei tmoe in


Chicago, but I had no conversation with him.


Q I am spet-'lking of your acquaintance with him. A I met


him he~e in San Francisco about the week between the 15th an


22nd of July, 1911.


0, Where? A In his office in San Francisco.


Q. Did you go there yourself? A I did.


Q Did you IDffCt him with anybody? A Yes sir.


Q Did you ever ~ 0 to San Jose? A yes s1 r.


Q Wi th anybody? A yes sir.


0, With Whom? A' Went YTith }~r Tveitmoe ,md. Er Gompers,


·I think t.hese Ylere the only two I 'gent dov!ll Y.'ith, ~nd Ur


Gompers' secretary.


Q At ','lhose invitation or suggestion did you BO to Sc'.ll


Jose? A Mr !veitmoe's.


Q. How long did you remain at San Jose? A Went do\m in


the mo~tnin.3 ~nd I c::.me back the.t same nLght.


Q Did you come back yrith anyone? A Ho sir.


\callJu,1! bv 1I fiR


..''''


11.;l~':~
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Where were l'Jfr Tvei tmoe and 1[1' .Johann£en?


1 Q


2 Q


Alone? . A Alone.


A Ur


3 .Johannsen was not there.


4 Q 1!Ir Johannsen was not there~ A No.


5 Q Do you know Walt er }Jathhewson? A Yes si 1', I think


6 that is the gentleman's name, tl you ~efer t.o the gentle-


7 m"J1 in San Jose.


8 Q Did you meet him there? A yes sir.


9 Q And I eft him at San Jose? A Yes sir.


San Jose trip? A I think so, yes sir.


10


11


12


()
v


Q


Did you meet }[r Tveitmoe (;01:; San Francisco C'.fter the


How many times? A Oh, tyro or three times, I don't


x


13 recall the number tlX:actly.


14


15


16


17


18


19


nv


Q.


Q


Q


Q


Q.


\Vhere? A In his office.


Anywhere but his office? A At his house one time.


At his house? A yes sir.


Px VIDose invitation? A Mr Tveitmoe's.


Were you his guest on that occasion? A loro sir.


How did you come to go? A He asked me to go.


20 Q. Well, if you were invited to go and went to his house,


21 didn't you consider yourself his guest? A In that sense


22 of the ~ord, yes. I think


23 Q Take' dinne~ or something of that sort?


24 UR :FOB]): . Let the witness e:plain his answer.


25 A That explains ....
~ ....


26 UR ROGERS: Hov; long did you st<:.y? A P:~o'bably half an
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1 hour.


2 Q Did you see lJTr Johannsen c.t his house? A No si r.


3 Q V~ere did you meet Mr older at San Fr8ncisco? A In


4 his offi~e.


5 Q


6 A


Did you .g 0 there 0 f your O\'Jn accord or by invi tation?


I went there by my O\'\TI accord, I think, the fi rst time,/""


7 and then TiEr older invited me back a8ain.


8 Q.


9


Then you saw him more than the once? A Yes sir.


How many times in all? A probably three or four


10 times.


Hr older th ere.


strom vvas there on on e occasion.


A no sir.


And you VI ent vIi t h lir Eammersj;rom but one e? A That is


'Who was with you? A Hy recollection is that lvrr Eamm.el~


Anyone wi th you Y!hen you went to see Hr Older? A yes


'j·P.E COU:i.T: Gentlemen of the jury, rememberin~ the admo
tiOIl) we "rill te:ke a recess for ten minutes.


On any other occasion? A Nr Darrow and I ~ent to the


And by yours eCiif' more than one e? A I don t tree all that


anybody els e •


I went there more th~ one e.


Q.


Q .Eave you any rec 011 ec tion of the d at e?


office one night, to older's office, but we didn't meet


sir.


my recoIl ection.


Q, I am spealdng of the times, of course,· ytnen you met


him. A yes. I have no recollection 0 f ~ oing there with


Q,11
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Bir.


(After recess. Jury returned to court room. )


Q Then you don't remember anything about it? A Nothing


. R. H A R R 1 N G TON,J 0 H N


Q Do you remember anything about the tine that it was?


AIr emember the occao ion, but 1 canno t fix the time.


Q Well, supposing that it is asserted to, you that it


waa about two daya before the McNamaraa entered their plea


of gUilty, would you deny that? A No, air.


Q Doea t;tat impress you aa being apprOXimately the correct


time? A No, sir.


Q Does it impress you as "being the incorrect time? A No,


definite; no, sir.


Q Do you remember that it was a short time before?


A 1 do not.


on the a tand for further exa mination:


THE COURT. Proceed WheneVe~you are ready, gentlemen,


MR. ROGERS. Q Do you remember }u. Older being in Loa


Angeles a day or two before the McNamaras pleaded gUilty?


A 1 cannot fix the date, whether it waa prior to their


pleading gUilty.


Q Well, do you remember it was very shortly before?


A 1 do not.


Q Do you remerrber that it waa a long time before?


A 1 do not.
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Q Youwou1d not deny that it was two days before? A No,


sir. A day before Thanksgiving?


Q About two days before the McNamaraa pleaded guil ty •


MR • FREDERICKS. That would be the day before Thanksgiv ing. I


A No, sir, 1 do not remember it.


MR • ROGERS. Q Well, would it impr ess you say about two


days before Franklin's arrest? A No, sir.


Q Would you say it was more than tha t? A 1 cannot asso


ciate it with anything, Mr. Rogers.


Q You cannot give us any idea of when it was? A No, sir.


Q Wo~ld you go so far as to say it was inthe year 1911?


A Oh, yes.


Q Would you say it was inthe latter part of the year?


A 1 presume it was. 1 cannot fix the time, 1 have nothing


to fix it by.


Q Would you say it was a short time before the case


closed?


MR· FORD. Now, if the court please, if counsel are seeking


an impeaching question, they can lay tte foundation them


selves, the time, p1 ace and persons present and ask him


if he didn't have a conversation at that time and such a


place and auch persona present, all in one question.


THE COURT. Apparently they want to have the wi tness fix


the time if he can and they have that right.


MR • ROGERS. Yes. His recollection of circumstances seems


to be good in some things and 1 think it ought to be goo
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in others.


so
MR. FREDERlCKS· It seems to have been pretty good~far


I


3 on cross-examination. .


4 MR • ROGERS· Let us see. Q Would it have been in


5 November? A 1 have no thing to fix the time by at all.


6 Q can you fix it any closer than you can the time you


7 say you saw the money out at Darrow's house? A That


8 made an indelible impression on my mi~d, the seeing him


9 have the money and his declaration that he was going to


10 use it to reach jurors.


11 Q If it is so indel ible perhaps you can tell us mat time


12 that was.


13 A That w3.S be tween the 20th and 30th of September.


14 Q And was that before Older was down here? A 1 do not


15


16


associate Older's visit With anythin~.


Q Was that before Older was down here? A
I


I1 do not recall.,


17 1 gave you that date but 1 do not redall when Mr. Older was


18


19


20


21


22


23


24


25


26


here.


Q Was it before or after Older was down here? A 1 cannot


recall.


Q Wouldn t t you even go so far :\s to say that the tine


Older was here was af tar the time you say you saw the money


out at the house 0 f Mr. narrow? A 1 think 1 would be safe


in saying that, but as 1 told you before, 1 have nothing


to associate it by at all, or associate it,With.-


Q What is the reason you wont fix it? A 1 am unable
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do so.


. Q tsn't it becaust3 you are afraid to? A It is not.


Q Then 1 will put the question to you: Now, about two


or three days before the plea of guilty was entered, did


you not see Mr. Older at the office of the defense of the


McNamaras in the Higgins Building;at that time did not


Mr. Older ask you how you came out in your contempt case


~~d didn't you say then to him that the case had been dis


missed, or words to that effect; then did you not say


the prosecution was only trying to find out the ~ence


for the defense in the McNamara case, did you not fur-


:ther say there never had been any 1:1' ibery of any sort,


any illegal practices in connection with the case and


that you had been instructed by Mr- Darrow andcautioned


that everything in connection with the McNamara case must


be done according to law and that you had carried out


Mr.c~arrow1s instructions in every particular and that there


had been no bribery or corruption of any sort connected wit


the case?
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That being sai d to l~r Older, the editor 0 f th e San Franc isco I


Bulletin, you and he being present and conversin.Z together,


others possibly being in hooring, but you and he talking


tog ether?


5 I.i[R FREDEl;rrCKS: We obj rot to that question on the ground


6 that the persons <:'.re not sufficiently stated, if there were


7 any others v.d.thin the knowledge of counsel, or within his


8 claims, present, we maintain they should be sp ecified


9 in order that it may E.ssi st the ,vi tness in fixing the


10 time and plac e.


11 HR FORD: We are entitled to know "vho the vIitnesse-grwere


12 as 'Nell as the vritness, your Honor.


13 l\~R ROGERS: I say, lEr· Older and he being in th e conversa


14 tion; I am unable to s~ who else, perhaps heard it, but


15 he and older being in th e conversation,. That will bring


16 it to his recollection.


17 TEE COUll: I think that cures any defenlCs.


18 TIR FP~ERIClm: yes, I think so, your 'Honor; if it does


19 recall it to his recollection.


20 THE COURI': There is no obj rotion now, I think.


21 :rffi FREDERICKS: Ho obj ec t ion nOVi.


22 A No sir, I did not.


23 lfR ROGEPS: Or anythil~ to that effect or purpose or in


24 sUbste.nce to that effect? A no sir.


25


26


Q,


Q,


Or any part of it? A Ho sir.


You know Hr Older, do you-? A yes si r.
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1 (:) You were arrest ed onc e in San Francisc 0, weren't you?


2 A yes sir.


3 Q \vl1at was the time o"f that; maybe you cen remember that?


4 A On th e 19th of Sept ember.


fixed in your recollection?


5


6


Q How do you remember that date? That is indelibly


A Because I was put in j.ail.


7 Q. And when you Vi ere put in jail, did you seek Ur older's


8 aid in getting you bail? A No sir.


9 Q Did you talk vfith1cTr Older at the time you Vfere put in


10 jail and had it indelibly fixed on your recollection?


11


12


A


(:)
v


yes sir, I remember meeting Mr older at the jail.


Y{ho vms pI' esent? A Johannsen was there. He got Older


13 to goon my bond.


14


15


16


17


Q


Q.


A


Q.


Johannsen VI as there? A Yes sir.


Did you have a talk wi th Mr older on that occasion?


yes sir.


Do you remember where that conversation was? A It


18· \\as on the way from the j ail to his office, and in his of


19 fice for a minute or two.


On the way from the jail to Mr Older's office, that


ence to 'uitnesses, orany other matter connected v~th the


case, end you thereupon repli ed that all the prosecutiOl


Q


is the edi tor of the San Francisco BUlletin, part af the


conversation being on the way and part in the office, do


you remember;;s aying to -- that Jill' older aslced you vfh ether


there hael b,een cm.:y bribery or eorrupt pr acticE:s in refer-
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vras trying to do was to put one


defendant on the stand in or der


28101
of the attorneys for the I


to fin:l out what they


3 could about thearidence for the defense in the McNamara


4 Case. That Mr Darrow had instructed you especially and


everyone connected with the case, that there should be


that behalf, or words to that effect or sUbst~~ce or any


e,nd did not believe it was possible th ere was any, ~md you


di d not know of any in tention on th e part ci: a:r:w person in


:MR ROGERS: Thereabouts? A No sir, there Vias no such


conv8rsGti~n took p1'ce there.
"


Is that time fixed as the 19th of Sept-


no violation 0 f the I mv in any way, ei ther in the prepara


tion or conduct of the case, and that you knew of no brib


ery or other corrapt practices in the conduct of the case,


ernber?


part of it?
V
HR FREDEHICKS:


5


6


7


8


9


10


11


12


13


14


15


16


17 "'. Q,


18 J A


Did you talk to Tvir Older about the subj ect at all?


In a general way, not about that subj ect. I did ebout


Q. Di d you t ell him of anything in the matter of vJhich


you were arrested? A I told him there was nothing in it.


(Last cnswr~ read by the reporter.)


Q What w6~ youarrested for? A Contempt proceedings,


-A Read th e answer.


On what~ A Not cnswering questions before the gra


I beg your pardon?Q.


not answering questions.


Q


my arrest, contempt proceedings against me.19


20
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26







Angeles.


Q Do you know \~at his bus$ness is? A Newspaper man.


In San Francisco.A


You told him there was nothirg in it? A Yes sir.


Do you know Frank Wolf? A yes sir.


How long have you knO\~ him? A Since I ca~e to Los


Vrhat grand jury? A County.


What ciJIunty? A Los Angeles.


And whe re Vlere you arrest ed?


Building, on the same floor we were on.
"-


Q And approximately the same floor, the scme place that


you were? A Appr oximately ccross fram my offic e.


Q Did you see him occasionally? A Occai;ionally, yes.


Q Did you kilow where his offic e was sinc e you c arne to


Los Anseles? A Part of the time it vIas in the Higgins


Q. Do you know he used to manage -- was managing editor


of the Herald, the Los Ancseles Herald? A No sir.


Q You didn't know that? A No sir.


Q


Q


Q


Q


Q


Q


jury.1
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On the trip up there did you tell Mr. Wolf that Darrow


Q Was it June, July, August, September., or when? A It


A 1 do not recall the trip. 1 remember he went up there


one time and 1 was onthe same train.


28~
1;


Yes, air 6A


A Yes, sir.


air.


A No, s ir •


No ,A


No, sir.


A 1 do not remember that we did.


1 will fix it in S~tember, 1 think.


Know him pretty well?


Talk about the case?


Talk about Darrow"/ A


Ever go to San Francisco with him?


if this is the tr ip 1 have in mind.


Q So there was but one trip and you think that was about. I
the middle of September? A About the 12th of September } I.---- i


I


I
I
1


Q


Q


Q When was that you went to San Francisco with him?


was very particular that everything should be done onthe


sq.ul1re wi th reference to the case or words to that effect


or subatance? A No, air.


Q Or any thing of that kind? A No, air.


Q riNow, you aaw Wolf from time to time thereafter up in


the building, didn't you? A· Yes, sir.


Q Did you talk With Wolf going up?


Q


Q


Q


was not JUly.


Q Thelatter part or fore part of September? A If it is


the trip 1 think it is, 1 think it was about the middle


of September.


Q Did you make more than one trip?


MR • FREDERICKS. To San Francisco.


MR. ROGERS. Q Wi th Mr. Wolf'?
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1 Q And talked with him from time to time '7 A Very


2 seldom.


Q Did you see him soon after Franklin's arrest? A


Wolf after Franklin's arrest.


Didn't have any talk with him at any time close to


1 am not mentioning the day.


No,


I
I
I
I
I


!
1 know what you refer to lA


1 don't remember talking to


No, sir.ABut appr oximately ?


Didn't talk to him? A


sir.


Q


Q


Q


Q


3


4


5


6


7


8


9


10 Franklin's arrest? A 1 might have, passing the tirre of


11 day With him, something like that. We met in the hall


12 once in a while. His office was across the hall from


13 mine. 1 had no business relations with him, we didn't


14 meet often.
shortly


15 Q Now, very .~ "\. jj after you sray, within a few days after


16 the arrest of Franklin did you and M~ worf have a talk at


17 the offices of the defense or your offices or inthe


18 Higgins Building or inthe hall, meet in front thereof, in


19 which you told Wolf that it was all nonsense to talk of


20 Darrow's being connected in any way With the bribery of


21 Lockwood; that you had known Darrow too ..


22 long and be~n t~o intimately connected With him and that


23 Y0 U had never seen the slightest sign of any crooked prac


24 tice or any bribery around the office and that you knew


25 Darrow could not have known anything about it, or words


26 to that effect, or substance or purport? A No, sir.







A 1 do, 1 think it


1


2


3


Q Nothing like it or any part of it?


is absolutely untrue.


Q You know the Wolf 1 'mean, do 'you?


A No,
2.~


sir, that I


I
4 is that gentleman that had a newspaper office at 925,


5 if I remember the number correctly.


6 Q You saw him about that time from time to time, did you?


7 A I wont say about that time. I saw him around a good


8 deal •


9


10


11


Q You know Belding? A Yes, sir.


Q W• 1'. Belding? A ' Yefi sir.
.


Q How long have you known him? A A few months prior to


12 the termination of that case, the McNamara case.


13 Q When did you first become acquainted with 'him? A 1


14 couldn't tell you. It was within a few months, propably


15 early October; might fix it about October.


16 Q About october? A Yes; 1 do not remember the time he'


17


18


19


showed up around the offices.


Q How often di d you mee t him? A Very very f-eequen tly •


Q Very frequentlY1 and had frequent talks With him?


20 A 1 wouldn't say that.


occasion? A Yes, sir.


Q Well, you saw him around the offices of the defense on


21


22


23


24


Q Well, had occasional talks with him?


al talks with him.


A Had occasion-


25


26


Q You know the man 1 mean, atany rate? A 1 think so.


Q NOIfi J a day or two or three 'after Frankl in 1 s arrest,







1


2


is,


within a few days after Franklin's arrest,


3 with Mr. Be1ding about the matter? A 1 do not recall any


It was general talk around the office.


ally spoken to him abou t what you refer to.


Q You remember talking with Belding about it?


I


I·
1 spoke I


incidentJ
I


A


1 might haveto Belding about a good many things.


par t lcul ar talk.4


5


7


6


8 Q You may have. Do you say you did or did not? A 1 don'


9 know •


10 Q You are neither denying or affirming? A No, sir.


11 Q Then 1 will ask you if you didn I t tell t his to Belding


12 at the office within a very short time after Franklin's


13 arrest?


14 MR • FREDERICKS. 'nllose presence'?


15


16


17


18


MR. ROGERS. You and Mr. Belding being presen t.


Am. FORD· Alone?


MR • ROGERS. That is enough to fix the conversation.


MR. FORD. We are entitled to know it, your Honor.


19 MR. FREDERICKS. save us making an objection. Of course,


that is irregular we should ask counsel to do that.


UR • FORD. We want to guard against any manufactur ing of


-Witnesses too, you know.


MR • ROGERS. Manufacturing too is a very good word.


MIt. FORD. We want to guard agains tit.


MR. ROGERS. Manuf actur ing too means manufactur ing also.


1 don 't object to that.
25
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1 MR. FORD. We also wish to guard against manufactured testi-


2 mony.


3 MR • ROGERS. Is that an admission?
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:MR FORD: Oh, don t t g at childish.'


ITR HOGERS: At that time did you say to Belding th at a man


v.as a fool who Yfould.think that Darrow would hav'e anything


to do with bribing a juror or anybody else, and that you


knew Darrow had nothing to do with it? A I did not.


Q Or vrords to that effect? A No sir.


A No.Or in substance or purport that?Q


Q Or anything like it? A No sir.


Q At any time or place? A No sir.


Q If I -- H&ve I qat the time or place wrong? A No sir.


Q Now, a few weeks before that, vhile Belding was work


ing in t.he matter of ,o;athering evidence, did you s~.y this


to Belding --


~:rR FOP.}): 'What place tmd persons present?


HR P.OGERS: At the offic e of the witness, .Tohn R.' Harring


ton, you and he being pc esent, did you s E;Y to Belding, - 


1m FOPJ): Two VI eeks before?


JTR TlOGERS: A few weeks before; I C".nl:lOt give the exact


time. That he, B3lding, VJC\S not to get enyone to testify


anything except the truth, that the boss v[oulcl not stand


for <my such thing, namely, Darro'\7, meaning Hr Darrow?


A Ho sir.


Q or any words to that effect or purport? A no sir.


Belding \vas not collecting evidence there in my department


at all.


Q Or ~nything like it? A Ho sir. Beldin..g was a powde
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expert and had nothing to do with the collection of eVidenCe!


ou tside (f his ovm lin e. ~nd I had nothing to do 'wi th that.


1


2


3


4


Q


Q


Do you know lrr Dias' of th e Tribune? A No si r.


Do you know a repo 1'1'. er for the tribune, rather small


5 Y1an, dark, who vvorks on the Tribune? A I don,tknow him


6 by name and not by description.


7 Do you remember a man who talked to you -- do you


8 remember the circumstance d)hat the Tribune of this city had


9 l)ublished e statement that you had returned from Chicago


10 sometime during the month of ]\{arch, and that you vrere going


11 to testify in the Federal grand ju:::y against ],[1' Darrow. Do


12 you remember the circumstance? A I returned ~rom Chice,go
,


13 in Bebruary. I don't remember the conversation that you


14 refer to.


and ,.sking you about that matter? A lTo sir.


month. Sometime during th e mon th of February, do you l' em


ember ur Dias, ~" reporter for th e Tribune, cominEs to you


15


16


17


18


Q, Call it February, then. Ve won't quarrel about the


19 Q Do you remaIn.ber an,y such circumstance at all? A I do


asked such a question by anybody.


not recall it from your description of it.


that you lalew nothing to testifY to, that you had no


And you remember saying to Jtrr Dias that you were not.o
"0


Q Do you remember saying, when Hr Dias -- do you remember


Hr Dias asking you wheth e.r th e story you VI ere going to


testify against ur Darrow was true or not? A I was not
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case.


yes.


told you in tl1C office, "r-r.y God, if


Q, :Jasn't that after the time that you say that Darrovl


you saw the all:ged roll of bills out a t the house? A V.hy


the VIord "jury bribing". I remember such a conversation


Q. Now, does the conversation come back to you?


A Not specifically.


Q Not specifically? A NO sir.


Q Then, ho'"y is it th at you remember so particul arly


the nse of the 'words ",Jury bribing"? A I remember that


there was some reporter spoke to me, but I don,t connect


it vrith r:r Dias because I don't know the man.


that I had no knowl edge of 8r.v jUlY bribing.


Q. NoW') vrhat 'flaS it you said? A That I had no lmowl


edg e 0 f any jury bribing in conn ec ti on wi th the Uc:;Jamara


Q \'!as that C£ter the alleged time that you alleged that


Q Didn't you tell him you didn't have any information


against lEI' Darrow that you could give, or suspicion that


yon could give if you want.ed to? A As regards the jury


bribing, that is true) and it is true now.


Q Did you say es re("~ards jury bribing? A yes sir) up


to the time that HI' Darrow admitted it to me.


2819l
edge of any bribery or corruption in the case, and no infor-I


mation of any kind cgainst 1[1' Darrow that you couldp,ive


if you wanted to? A, That is not quite true. I used
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no personal information about any jury bribing.


nation for it, and that VJaS 'what v,ras in my mind.


any information about any jury bribing? A Because I had


ruined." A Yes sir.


Is tha t ',';1-a t yon mean? A Yes sir.


Is that yourcxpl::mation for it? A That is my expla-


Then, why do you say then, that you didn't have


Q


Q


1


2


3


4


5


6


7


8 Q Did you know that ViaS comllfkent evidence f011 the grand


that you had no information or suspicion about any jury


bribing. Yon S2.y that ',las after Mr Dar:covl had told you


l'fR ROGE'RS: tTr Harrington, you stated you to'hd lJ[r Dias


I didn't underst and your question.


Those statements that you made that you have made here,


A


HR ROGERS: yes, he did.


suspicion.


he had shown you a roll of bills out at his house?


that if Franklin says al1),-thing, he vIas ruined, and after


fIR FPJIDEPJ:C:KB: NO',7, t.he ';.0. tn ess has not s aid he had no


what ":as true?


if they are true?


THE COURT: Overruled.


Q


jury? A \Vhat?


?,l[f{ FORD: Obj ec t to the question; th at is, the last addi


tion, "if they are tnle", as not proper question.
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MR. FORD. He said he pad no knowledge of jury bribing.


MR • FREDERICKS. He said he had no personal knowledge.


MR. DARROW. Let 'a have' the repor ter read it.


(Testimony read by the reporter.)


:MR • FREDERICKS. Th9.t was inthe question of counsel.


MR. ROGERS. As regarda jury bribing there you answer you


.didn't have any i rf ormat ion or suspic ion cone erning jur y


bribing, is that true, or was it not·?


A Up to the time of Franklin's arrest it was absolutely tr e


Q But this waa after Franklin's arrest that you told Dias?


A I did not say--


Q Was it true what you told Dias or not? A 1 don f t know


Mr. Dias.


Q Was it true what you told this reporter for the Tribune,


or not? A 1 don't know the reporter for the Tribune.


Q Was it true what you told this reporter, whether for the


Tribune or not, or was it a lie? A It was not a lie,


wha tever conversation 1 had 1 told him, 1 told the tru th 0


Q Then when you said you had no suspicision or information


of any jury bribing you told the truth? A Up to the time


of Franklin's arrest.


Q This was af ter Franklin f S arres t along in February.


A Yes, but 1 was fixing the time of my kncwledge up to


Franklin's arrest.


Q You told him in February? A Yes, and 1 related that


up to the time of Franklin's arrest,during the pendency


of the tr ial •
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not remen:ber •


not to talk to them at all.


canno t reca~ I him by name.


Did you tell


i
Q You were talking then about giving testimonYI


A No, sir, 1 was trying t'o avoid these men,


A 1 may know him if 1 saw him, 1 cannot recall


Q Did you say, "1 never had any up until Franklints ar


rest," when you were talking to this reporter? A 1 do


Q Did you know ~,~r. Boram of the Record at that time? A 1


before the grand jury? A 1 was not.


Q Weren It you talking over in thecorr idor of the Federal


BUilding? A 1 was not.


Q You were not talkirg in the corridor of the Federal


Q What is the rnatter, can't you recall?


MR. FREDERICKS. I object to that, he had no suspicion of


it then--


Q He is a rather youngish man with light hair, somewhat


MR· ROGERS.


BUilding?


small.


him by name or description.


Q He does not chance to be here, but 1 will bring him in


for your enlightenment tomorrow morning-


Mr. Boram, while you were waiting over there before the


grand jury th:lt you knew absolutely nothing against Mr.


narrow and could not tell anything against him of any kind,


that you knew of no corruption or bribery of any sort, or


words to that effedt7 A No, sir, 1 did not.


Q In the corridor of the Federal Building while
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1 to be called before the grand jury. a No, sir, 1 did not.


2 Q 1 will put it to you in this way: Di.d you tell Mr.


3 Boram, in February, while you were inthe office of the Unit e


4 States District Attorney wai~ing to be called before the


·5 grand jury, in February or the early part of March, when


6 Mr. Boram asked you if you were going to testify against


7 Darrow, "It will be impossible for me to testify against


8 Darrow as 1 know nothing corrupt about ris connection With


9 the case and alII could testify to would be minor details


10 of no importance Whatever", or words to thateffect7


11 A No, sir; absolutely not.


12 Q Now, coming back to the time you say at that time in


13 larch, or late in February, you say you referred to jury


14 bribing, you said you knew nothing about any jury bribing?


15 A During the pendency of the trial.


16 Q Did you say, "During the pendency of the trial" to this


17 reporter you were talking to? A Up to Franklin's arrest.


18 Q Did you say so? A Yes,sir.


19 Q Did you say that, "1 knew nothing about any jury bribing


20 during the pendency of the trial" to this reporter?


21
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26


A No, sir, 1 mentioned it that 1 fixed it up to FrankJin's


arrest.
.


Q Did you eay so? A ~ee,. sir.


Q To the reporter? A That is my recQllection.


Q Will you swear to it? A 1 am under oath.


Q Will you swear that you said it.7
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1 MR • FORD· JUBt a moment--the wi tneB8 has more knowledge


2 of law than counsel. We ~bject to the question o€ the


3 ground that all the testimony that is given is under oath.


4 MR • ROGERS. You can sh,:1..ke all the prosecution and you wont


5 get a knowledge of law. Will you swear to tha1?


6 THE COURT· Objection sustained,


7 A 1 obj ec t to that ins ul t alao, your Honor.


8 THE COtJR'1'. The objectionof the witness and oounsel are both


9 sustained,


10 Q Do you say you said that to the reporter, that you had


11 no knowledge of it until Franklin's arrest, or words to


12 that effect?


13 MR, FORD· We object to that question as already answered,


14 and we objec t to it on that ground,


15 JlR , ROGERS. It has not •
•


. 16 MR • FORD Read the re cord 41


17 THE COURT' Objection overruled.


18 A 1 always said 1 had no knowledge of jury br ibing up
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to thetime of Franklin's arrest.
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1JR ROGERS: I move to stril<:e out the ansy;er. I '7ant an


answer to my question.


THE Court'l': Read the ·question.


(Question read.)


A I misht have.


I![R HOGRRS: You miqht have. Did you? A I probably


did.


Q Did you? A I probably eli d.


Q, Will you say that you did? A I say, I probably did.


Q Well, if Darrow h ro. shoym you th e mon EY' in Sept ember,


before, and til en in november had told you t hat if Frank


lin said anything he was ruihe<l1, did you then tell the


truth, or did you tell a falsehood? A I remember the time


that Darrow shovred T.'le the moneJ and also his promise that


he viould not bribe the jury, :,;,ncl then I remembered the


mornin; Franklin vras arrested vfhere he toihd me he vfould


be involved in this if Franklin --


1m ROGE-as: We object to that -- move to strike it out.


Anybody who lmows tmythin-~ about lav! knows that is not


an answer, and I ':lOuld like to have it stricken out as not


beiIlt.1 an anS',7er to the qu estion.


l\~R FORD: counsel has asked the question calling for an


explanation as to 'chat the ·..Ii tn ess' understanding is and


he is giving it to him, and he is shutting him off.


THE· COURI.': !;'rr Ford, th e court does not require any assist-


ance. The only ':fay vre can proceed orderly at <:.11
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I
to let the witness have a clear field to make the answer as I


he sees fit, tmd if it is --TOl17" it ',-rill be stricken


out.


4 HP. HOGEHS: I move to strike it out, and '.vonld like to have I
5 an answer.


6 THE COURr: Read the question, not the cnswer, ,just the


7 question.


8 (Question read.)


9 A I don·' t lmow what you refer to.


10 THE COURI': Strike out th e cmsvver.


11 UR FORD: I think the qu esti on ought to be stricken out


12 also, as argurfientative.


13 THE COURr: Let the vritne S8 ansyrer the question if he can.


14 A I told the truth as regards Darro'a shovring me the


15 mon~J, and I also told the truth as tegards Darrow's ad~


16 mission to me the morning Franklin was arrested; I ~.lso


17 told the truth Yrhen I said I knew nothing about jury brib-


18 ing prior to that time, ;tjlp to the time of Franklin's


19 arrest.


20 T~IR "ROGERS: And you tal d the truth wh en yon told the re-


21 porter these thin~s? A Icertainly told the truth in Yrhat-


22 ever I said to them.


Q. . Do you know JUcLg e IfclTut t? A yes si r.


Q Did YOl1see JUdge l·rcNutt r.'.fter :5'ranklin's arrest?
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Whether yon s aid it 0 r not.


to them.


A I said, \,;hat I said
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1 A No sir -- I saw him, yes sir.


2 Q Did you talk to him? A No si r. I presui11e you mean --


3 Q On the afternoon of the day of Franklin's arrest, di d


4 you talk to JUdge McNutt? A I do not recall.


and ask you ~hether you had any knowledge or infonnation


cr suspicion that there v~s anythil~ corrupt in connection


1m FORD: Our ol:Jj ection is to the conduct of counsel in


On the afternoon of Franklin's ar:c'est, did Judge


What? A I do not recall.


You know Ju(1dge HoUutt is dead, don,t you? A yes sir.


Is that why you are answeril~ it


Q


Q


Q


Q


as}:i~ a question of that sort as absolutely improp!I' , his


statement at the p:' esent time, makins a statement as to


characteristic of him to put stuff in that he knows is


incompetent, \'li. th '.mat little lm0\7l edge of la\7 he has.


THE COURl': vlhat is the objection?


c11ar~.cteristic of counsel to put stuff of that sort in,


picion or knovl1 edge 0 f suc 11 a thing than one of the dead?
anS'l7er


Now, ' '. '",that? A No sir, I did not.
- -


\yi th the jury, or any ot her matter in the McNamara case,


or that any bribery had been used in any way, and did you


not then reply to JUdge Hclfutt that you had no more sus-


KR FORD: We obj e:t to that, counsel kn e,v he was dead.


1m ROGERS : yes, and I know 'Nhat he told me befo re he died.


JJR FORD: yes, there is more of you r testimony, vrhich is


MCNutt see you in your office in the Higgins Building,


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


l;"rhat JUdge ]J[cHutt said is absolutely improper and he


knows it, and vvith the high regard he has for ethics he


OtV'f,ht to quit it.


],fR l::l.oGERS: yes, there vrere seven of us heard it.


}TR FREDERICYJ): llore testimony from counsel.


:~328


6 MR ROGERS: I ','JOuld not hav e said that if c oun sel had not


7


8


9


10


11


12


done it --- if counsel had not j11."'!lped up and said it.


1m FORD: If the court please, the point I made \~s, when


couns el asked a question pr edic ating it on something this


witness is alle3ed to have told JUdge lrcNutt, he lm6\V him


self that JUdge MCNutt v1as dead, and couldn't be broll,c.sht


here before this court.


13 TEE COURr: 1,Ve all kn eN it.


14 lIJR FORD: And he vranted to convey to the jU!"J the fact he


15


16


17


18


19


20


21


22


23


24


25


26


had some knovl1edge from JUdge Hcuutt, y,hich he knew Vias


absolutely hearsay, could not be introduced in the case,


Ylheth er his information is true or false, he knea it


could not be introduced in thecase.


J.~R ROGERS: I didn't know but ',',hat he had the grace to


admit it.


TEE COURI': We all kn 8'11' JUds e I!lcHut t vras dead, and th ere


yas no obj oction T1ade to .the question at that time.


1m FORD: :;;he objection '.',as to this ql1estion, "Don't you


knovr JUdge 1JcHutt is dead"? It vras an imp110p8 r question


and eddressed to the "\7itness on the stand, because it'.'Jas


an insinuation he V[ as so testifying because Judge UcNut
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couldn't take the stand alld impeach him, and cOlillsel Ime.;,r


Judg e HcNut t couldn't.
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1


l?p 1 THE COURT. 1 think that is a strained constEuction, 1 don't


2 think the witness understood that.


3 MR • APPEL. We simply ask the witness if such a conversa-


he said that he did and ther e is no question for the court


tiandidntt occur, and in view of the answer he made--


MR • APPEL. There i6 no occasion for getting mad here.
while


MR. FREDERICKS. Well' cOlmsel is connubiating about the


next question, 1 would like to know if the record shows that


Mr. Appel is appear ing in the role of a peacemaker.


a t this time.


and


I
Proceed with your cross-examination.


You inquirpd if he knew Judge McNut was deadTHE COtJR T.


4


5


6


7


8


9


10


11


12 MR • APPEL· I said there was too nluch malice wi thout a


13 fight J and lam referring to you.


14 MR. FREDERICKS. 1 withdraw the insinuation.


15 MR. ROGl':RS· Q Do you Mrs. Hartenstein? A Yes, sir.


16 Q How long have you known her? A Since I cane to Los


Angeles.


Q She did work on occasions for you? A Yes, sir.


Q Did you h ave a conver sation '/'li th her from time to time?


A Yes , sir.


Q Did you have a conversation with her on the afternoon


after the arrest of Franklin'? A 1 probably did.


1 spokeQ 1 beg your pardon 7 A 1 probably did.


Q Do you know what ter business is? A Yes, sir.


Q Do you know she was a stenographer employed in the


offices of the defense? A Yes, sir'.
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1 Har tens tein every day.


2 Q What did you say? A 1 usually spoke to Mrs. Harten":


3 stein several times every day.


4 Q 8nthat afternoon did you tell her that you had no know-


5 ledge or intimation of any kind of bribery or corruption


6 in the McNamara case or suspicion of it? A Iprobably


Q. Did you tell her that? A If you fix the. exact time


1 will give you the answer.


Q On the afternoon of the day of Frankl in 1 s arres t?


A Did 1 tell her 1 had no suapicionof any jury bribing


in the McNamara case?


7 did up to tha t morning 0


8


9


10


11


12


13 MR. FREDERICKS· Read the question. It is an impeaching


14 question and it otght to go into the record.


15 (Ques tion read. )


1(3' A Up to the time of Franklin's arrest, yes, sir.


17 MR • APPEL' That is not an answer to our ques tion, we asked


18 him simply, the law requires us to put the language of our


19 witness to the Witness here, for the purpose of calling


20 his attention to his staterrents. Now, be always get in


21 here lawyer-like, cunning as he is, he gets in here, "Up


22 to the time of Franklin's arrest." Weask him whether he


23 used that language only and nothing more and he has been


24 doing that time and time and over and over again over


25 our objections. We ask your Honor to instruct the wi tness


26 to say Whether or not he said that.
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1 THE COURT' Read that answer and see whether he said it or


2 not. Read it.


3 MR. APPEL' He didn't say it.


4 THE COURT. Read it.


5 (Last answer read.)


6 THE COURT. 1 think that is a proper answer. He said,


7 yes, sir, and he made the explanation before the answer,


8 but he says, "Yes, sir."


9 MR. APPEL. He says, "Up to Franklin's arrest", your


10 Honor •


11 THE COUR T. .He said "Yes, e ir", and explained it.


12 MR. ROGERS. Q Do you me~ to say you s aid to her, .. 1 never


13 had such suspicisions up until Franklin's arrest?" Is


14


15


that your answer?


to her.


A 1 wouldn't say that 1 added that


16 Q What did you say to her? A 1 had no suspicion that


17 thsy--


"What did you say to her?" That islffi. FREDERICKS.


objected to as hearsay.


MR. FOGERS. After the answer, we are entitled to it.


1m • FREDERICKS. No, we are, you are not.


THE COURT. Objection overruled.


1m • FREDERICKS. Thy J the whold world had a knowledge and


suspicimn of jury bribing at the time he was arrested.


How absurd it would be to as k if he had any suspicion of


it after Franklin Was arrested.
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THE COURT· The witness haa been asked an impeaching


~question and bas given a modified answer. Now, counsel


has a right to inquire-what it was_


MR. FORD. He just stated he didn't add the warde, "Frank


lin's arrest," to her, if you will read back about three


questions.


MR • ROGERS. 'Pass ibly it wi 11 be well enough to let the


witness do his own testifying.


MR • FORD. If you read back the r ecor d you vii 11 find he


admi ta pr obably this converea tion with Mrs. par tens teinm


saying he did not ::relate the conversation to her.


THE COlJR~·. Counsel asked for the e~~ct words.


MR. FREDF.RICKS. 1 think the question is "What did you


say to her", and that is obj ected to because it is hear


say, and the court overruled the objection.


TEE COURT. The objection is overruled.


MR. FREDERICKS. If you remercber any such conversation.


A IS there any question pending?


(Que tion read. )


MR 0 FREDERICKS. We object to it on the ground it assumes


he did have a conversation whereas he has not stated he


had a conversation wi th her at that time, but, if he


had one he probably said 'wha t was said there-


THE COURT. Objection overruled.


A 1 told ltlI's. Par tenstein 1 had no knowledge that there


was any corruption go ing on with the jury dur ing the


pendency up to the time of Franklin's arrest.
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Q And that wtts true? A 1 had no knowledge of any cor


ruption with the jury up to the time of his arrest.


Q. Did you use "knowledge"? A 1 know not.


Q Did you use the word "suspicion"? A 1 might have.
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you account for the fact that you are telling us you saw


r~R FREDERICKS: That is objected to as assuming a fact not


,f;,
~lO,OOO in Darrow's hands, and he told you he was going


to use it for that purpos e?


1


2


3


4


5


Q Well, th en, if you. us ed t he word II suspic ion" how do


6 in evidence.


7 lviR ROGERS: How do you reconcile tho se two things?


8 :MR FREDERICKS: The wi tness has never said he saw $:j.O,OOO


ciliation.


on in the case.


UR ROGERS: That is too t ec hl1.ic al fo r me to fus s wi th.


How do you


When you told J'Trs Hartenstein you didn't have any s


But, on the morni~g of Franklin's arrest, before you


Then, when Darrov7 told you that he had that amount


I had no snspicion that there was jury bribing going


I tho~sht he cut it out that night.


You. thouCjht he cut tj. out on your advice, is that so?


I don't lmovr v:hether it was on my advice, but I was


Q


'IEE COU ill: Obj ec tion eN erruled.


reconcile that, lIr Harrington? A It does not need recon-


talked to lfrs Hart enst ein, you say tm t Darrow said, "1·ry


positively certain he cut t tout; I ..ras sure of it.


God, if he opens hi s mou'-th, I am rain ed"?


Q


A


Q


A


he said he saw a roll ,of bills.


A


to fix jurors 'with, and you told him it "<"fould ruin ever<J


body and so forth and so on, you had no suspicion?


Q
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picion of jury bribing, you already had in your mind that


Darroyr, you say, had told you that if Franklin opened his


mouth he was ruined? A yes, but that conversation with


Mrs Hartenstein referred to a time prior to Franklin's


arrest.


Q I said the afternoon after Franklin's arrest?


UR FREDERICKS: Your Honor, Vfe o'bj ect to the question


on th e ground it is absolutely immat erial and absurd. The


world had suspicion that jury bribing vras going on when


Franklinv~s arrested. Of course, everybody had sus


picion of it, it needs no reconciliation, but before he


vras arrested, the ma~ says he didn't know anything about


any jUly bribing.


IfR FORD: What he said to her \~s before he was arrested.


MR FHEDERICKS: How absurd it vJ01.lld be for him to say he


didn't suspect any jury bribing after the arrest.


1m APPEL: We take en exception to the statement of the


District Attorney in the presence of the jUly that the


vmole world had suspicion there was jurJ bribing, because


on its face, it is absolutely false; it is untrue.


liR FREDERICKS: There mi~ht h8lle been some dark spots


didn't know about it.


UR APP:EL: It is absolutely false, and not true, if your


Honor please, and ",,":e don't think that the District Attor


ney has any riE~l1t to say that in the pr csence of the jury.


I knoyr courts ':I01.lId not tolerate that statement except
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1 for their kindess and benevolency; that is the only excuse


2 they v.ould allow that statement in the record, and th e


3 only excuse for allowing such misconduct on the part of


4 the District Attorney. It is absolute benevolent toler-


5 enc e on the re rt of the court. I don't think it is p ro-


6 fessional; I don,t think it is right. I think it is pre


7 judicial to the rights of this defendant; the District


8 AttornEy occupying the high position of District Attorney


9 of this great county, vnth a jury before him, even if the


10 mere office -- I am speaki!\tS of the resp3ct that is due


11 to the office, I an not sp ealdngof the respect that is


12 due to the incumbent, to make such a statement as that


13 in the IX' esence of the jury, it is not Y:ell timed; it is


14 not right. He knows I am correct in that statement. If


15 I appeal to his manhood, if I appeal to his reason, he


16 'Mill admit that is not a prolnT statement to make to this


17 jury. VTe are simply trying tor~et at the condition of


18 the vfitness' mind, on the ~fternoon of Franklin's


19 arrest. The arrest, as your Honor knows, occurred at


20 som~~here around 9 o'clock in the mornins_ If this~,


21 talked to l'rr Darrow at 10 o'clock, and l!r Darrow says,


22 "Hy God, if Franklin opens his month, I an TIlined", if


23 it is true, y;e say that it is improbable th at he }mew


24 that et that time, because in the very ct'ternoon of that


25 day he says to this yOlmg l('.dy, "I halTe no suspicion et


26 all; I have no knoyrledge at all of any jur.{ bribing,"


______1
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1 and it is an inconsistent statement, and all we want to


2 lmow is how it is })ossible that if he knew on the ma1rni!\.~


3 of Franklin t s arrest what he claims JiTr Darrow told him,


4 how it \"fas po ssible for him to say that, and to soy the


5 truth to this young 1 ady on the c.fternoon of that day,


6 and that is all the matter at issue; it is not a question


7 "{,hether it was true or not, or anything of that kind. It


8 is concerninc; the condition of the mind of this man upon


9 that day.


10 THE COUT{P: Read the question before the reporter leaves.


11 (Last question read by the reporter.)


12 UR FORD: If the court please, our objection goes to this:


13 The y.,ri tness cHdn t t say in th e afternoon, "I have no sus


14 pic ion", but :ho says, "I had no suspic ion up un til the


15 time Franklin was arrested of jury bribing. II
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court.


That is the testimony that was put to him, the impeaching


draw it, after counsel has made this statement there is


no use of asking the question at all. The answer has been


given, it has been put in the witness's mind and 1 With


draw the question.


MR. FORD. The answer is inthe record, read the record.


THE COURT. Question wi thdrawn, there is nothing before the


Did you in thequestion put to him was as follows:


afternoox;j of the day that Franklin was arrested say to Mrs.


Hartenstein 1 had no suspicions of jury bribing. Now, the


witness admits that he did. He didn't say that is an


en tirely differen t thing from saying 1 have no suspicion,


if he had said, "1 have no suspicion," in the light of


what occurred on the morning and in the light of Franklin's


arrest, in the light of what Darrow had said to him, in


the light of his recollection of the event sometime pre


vious to that, it would be inconsistent, but what he Baid


was, "1 had no suspicion of jury bribing."


MR. ROGERS. The question is useless now and 1 will With-


MR. FORD. The answer is inthe record, we will read it


to th e jury later on.


THE COURT· Proceed, gentlemen.


riR • FREDERICKS. Jus tone Ir,orr:ent in this matter of conduct.


1 think the matter should be put fairly. Mr. Franklin, on the....
I


morning before this conversation, had been publicly arre
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1 the whole town was agog at that time and it is absolutely


2 absurd to ask the witness, did you have any suspicion that


3 there was bribery going on or have you any suspicion that


4 there was bribery going on. 1 maintain my posi tion was


5 proper and correct.
-


6 THE COURT· The cour t is not disagreeing With you about


7 that at all.


8 MR • ROGERS· 1 take an excep tion •


9 MR. APPEL. To the cour t' s remarks in approving the remar ks


10 of the district attorney here, that i8, we construe hie


11 statement as that.


12 MR. ROGERS. Q 1 will ask youthis: Did you not onthe


13 s arne occasion at different times, after the arres t of


14 Franklin in the month of December, at the offices of the


15 defense in the Higgins Building before they were closed,


16 say that youdid not bel ieve that Mr. narrow ever had any


17 thing to do with trying to bribe jurors, to Mrs. Harten-


18 atein--


19 M8 • FREDERICKS. Objected to on tte ground no fouIIi ation is


20 laid.
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MR. ROGERS. Tte lady sitting right over here"


MR • FORD. She ought not to be in eourt here under the rule


THE COUR T. Fix the time and place ther e with cer tain ty •


MR. ROGERS. 1 can't fix the time.


MR. FORD. Just a moment.


MR • ROGERS. The court h'J.s asked me a ques tinn and 1 wi}
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reply. Dur ing the month succeeding the arr es t of Frank


lin, during the month of December and up to the time of


the closure of the offices, of course I cannot give the


days of the week and the days of the month; there was


sever al occas ions and the person is Mrs. Har tens tein who


was inthe office.


MR. FORD. If the court please, counsel has said Mrs.


Hartenstein is in here and under the circumstances she


will be used as a Witness and counsel has prepared a


number of impeaching questions here in which he m~st con-


. template the possibility, at least of calling them as


witnesses, and they are here in court in violation of the


rule.


THE COURT. I think that objection seems to be well taken.


MR. DARROW _ Your Honor, I didn 1 t think about that when


she came in, and she probably had no notice of it herself


but this is the only question withreference to it.


MR • ROGERS. Mrs. Har tenstein, I guess you w~ll have to go


out. 1 didn't know she was here until she handed up the


question.


MR. APPEL- No announcement was made to me of the young


lady's arrival.


THE COURT. All right, leOt's have the question.


(Last question read by the reporter.)


MR • FREDERlCKS· 1 object to that on the ground that no


foundation is laid and 1 believe the court ruled~
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1 THE COURT. Objection overruled.


2 A No, sir, 1 did not.


3 MR • ROGERS. You know Mr. Timons a structural iron worker?


4 A Yes, sir.


5 Q How long have you known Mr. Timons? A 1 got acquain ted


6 with him since 1 came to Los Angeles.


7 Q Well, how long since you CaIne to Los Angeles? A Oh,


8 1 don,t remember exactly how long, probably a month or two.


9 . Q Can you be anywheres sure about it? A 1 would say


10 somewhere about the month of August, 1911.
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Q Did you meet him from time to ti Ire af ter that?


A Yes, sir.


Q. Talk with him? A Yes, sir.


Q Talk with him about the, case? A yes, sir ••


Q Talk about various aspects of the matter? A Yes, sir.


Q After your return from Albuquerque inthe latter


part of December did you have a talk with Mr. Timons


about the McNamara case or any aspect of it? A Yes, sir.


Q Did you tell him then that the whole thing was a


scheme to involve the,defense in trouble? A' No, sir.
thing


Q And that if ther e was any /crooked about it you cer-


tainly would have known it or would h~e seen it, and


that you knew of no evidence of anything of the sort


that Mr. narrow or anybody else had been connec ted with in


bribery of any jurors and that you never had any suspicion


of any such thing and that you W(J: e sure that every thin
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done in the case was on the square, or words to that


effect?


m • FREDERICKS. We object upon the ground that no four.aa


tion has been laid, the time and place and persons present.


1 think the time was laid properly, but the place and


persons present was not.
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lIR ROGEHS: Or anything like it? A No sir.


}:IR ROGE S: Or anything to that effect or purport? A no


sir.


Q Hothing in substanc e like that? A No sir.


You cali1e back fram Albuquerque vlhen? A Hy recollec-Q


1 THE COURT: Do yon ,rant to fix th at. tIiIme and p:l rsons pre-


2 sent?


3 HR ROGERS: It was after his return from Albuquerque. I


4 think it ,vas the latter part of December.


5 lI.[R Fm~DERICKS: I think th e time is suffici ent, but th e


6 place.


7 )[R ROGERS: I ~ quite sure the place is the Hiqgins


8 BUilding, or thereabouts.


9 TvrR FORD: Persons prel'1ent?


10 1,TH. ROGERS: You and Timmons being present, others may ha'Je


11 been present, but the conversation between the vntness


12 ".nd Timmons.


13 THE COURr: You are unable to state any others?


14 J,:m HOGERS: I ~ not able to state e.ny others at the pre


15 sent time.


16 THE COURI': Do you yrishdraw the obj ection?


17 lIR FREDERICKS: yes, your Honor.


18 THECOURr: Objection withdrawn? A no sir, I had no such


19 conversation.


20


21
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25 tion is that I landed in Los Angeles the Friday before


26 Chri s tmas •
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sir.


Q Not at all? A I might have passed the time of day


vJi th them.


Q Talk about t4e case? A. No sir.


Q Did you not say to a group of newspapermen there,


none of v/hom you mevl, none of whose ne..mes you knew, but


were ne"l;vspapermen a ttached to the Fed.eral :Building, that


you didn't know a solitary thing against Hr Darrow and


could not testify to a thing .against him or words to that


effect or purpose?


!,rR FORD: To that questi0!l '....e obj ect upon the ground that


the names of the persons present are not put in the ques


tion. The object of an impeachinc;; question is to produce


the person.


THE COURr: Obj ~tion sustained.
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UR ROGERS: The obj rot of an imp3 aching question, if


your Honor please, is not to inform the other side of


the persons present, but" the info:~ the witness so as to


define, and ',ye have th e right to cont radict the state


ments, upon shati~g the circumstances.


TEE COURT: In the nature of things it occurs to me how


can counsel know that this wi tn ess did not knoW' these p3 r


sons?


MR APPEL: We have two lnethods of bringing out contradic


tory statements. One method we have is of asking him if


he did not say at any particular time, without namin,.rs any


person at all, such and such a thing. Now, if he denies


that, we cannot imreach him at all. We call his atten


tion to it, for the purpose of impeachment, to time,


place and circtnnstances. Now, we have a right


THE COURT: You say this particular question is nmt for


the purpose of impe achrnent?


I,m APPE7lb '7e are asking for statements from him 7rhether


or not he made statements and if he denies them, the wi t


ness says he did not, then we have a right to say, did


you not say in the presence of so and so, make such and


such statements.In the first instance we would have no


right to impe ach th e wi too ss; in the second instanc e, we


woul d have a right to impeach th e wi tne ss, after laying


the founi ation, but the rul e that an impeaching question,


must contain the time, place and persons present and ci
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stanc es, and the thing --


THE COURT: In order to lay the fOlUldation.


HR APPEL: They must be laid for that purpose. That


doesn't preclude us from asking the witness vrhether or


~ot he made contradictory statements at any time at any


other plac e or any otm r circumstances.


UR FORD: The section of th e code states it so cl early that


there cannot be any room fo:!' discussion on it. It states


the manner in which witnesses may be impeached, a wit


ness may be impeached by the party cgainst' whom he was


calle d, 'by contradic tory EVidenc e. That is the evi denc e


he gives on the stand as to the facts com erning the


case, and he may be impeached by other vlitnesses, who


will testify that those facts were not true. For instance,


he has testifi ed -- those are thing s com erninccs the case.


Another Vlay in which he may be impeached, is by evidence


that his general reputation for truth, honesty and integ-


rity is bad. That is the second way. Then, it goes on
of


",lith theexcel)tion: no act or widencefparticular wrongful


ac ts, exc ept it may be shovm. by the ex:EPl1in G',tion 0 f th e yli t


ness or the record of a judgment that he has been convict-


ed of a felony, that is one vlay he may be impeached. How,


, there is one other way, possible, and that is in this sec-


tion, to ask impeaching questions, and whenever an impeadh-


ing question is asked counsel he.s 001 right to ask
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1 per.ching question 1fmless he intends to put the witness


2 on th e s tc.".nd to state th e conversation, in ,c ase th e vri t


3 ness denies it, Glnd if he does, if he knows the name of


4 his, witness, he is required to name his vritness, and we


5 are E.uti tIe d to know it, so if it is a fe:ke, \'13 can pro


6 duce the vritness .and show this witness is tellil1~~ the


7 truth -- I object to these characteristic grunts that have·


8 been going on here all day
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MR. APPEL.. 1 want to know what kind of a grunt re means.


My grun tE a cough grun t • If it is a grun t that comes


from the lower par t, below my lungs, then, of course, 1


will sustain the objection, but any that comes from my


lungsyour Honor, 1 cannot avoid.


MR. FORD. 1 wasn't talking about you.


MR. ROGERS. If you are talking about me-


1m. FORD. Yes, 1 was.


MR. ROGERS. All right, we will take that up later.


MR • FORD. Section 2052 provides as follows: (Reading)


"A wi tness ma17 aleo be impeached by evidence that be has


made at other times, statesments inconsistent with :his


present testin1onYi" now, that is what they are trying to


do in the present instance: They are trying to show


at other tin~s outside of this court he has made state


Eents inconsistent with his present testimony, and this


is the method provided. (Reading) "But before this can


be done the statements must be related to him, with the


circun.atances of times, places, and persons present, and


he must be asked whether he made such statements, and if


so, allowed to explain them. If the statements be in writ


ing, they must be shown to the witness before any ques


tion is put to him concerning them."


llR. FREDERICKS. 1 suppose the ruling still stands?


VR. FORD. The time, place, persons present rrllst be stated


THE COURT. :,nr. Ford, 1 dislike to interrupt you. The co
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1 has sustained your objection before this argument was


2 made, and 1 really see no purpose iij it.


3 MR. APPEL. Then, your ·Honor, what 1 said is all of no


4 avail?


5 THE COURT' The court sees no reason for changing its


6 ruling •


7 IlR • ROGERS. Q to you know !t'ir. LeC-on,pte Davis? A YeEt sir.


8 Q How long have you known him? A Since 1 carne to Los


9 Angeles in June.


Q Met him early after ycur coming? A 1 think so.


Q You had frequent conversations with him? A Yes, sir.


Q What was the last conversation you had with him about


10


11


12


13 the tirr:e of the arrest of Franklin? A 1 had conversations


14 wi th Mr. ravis right along.


15 Q How soon after the arrest of Franklin? A 1 don't


A In our of f ic e
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remember.


Q The s arne day? A 1 don't remember.


Q liould you say yea or no'? A 1 wouldn't aay either way,


1 don't remember. 1 spoke to :'.lr. navis very frequently •


Q At tis office and at your office?


pr incipally •


Q Did you ever go to his off ice? A YeEt air.


Q Did you Lave a con~lers'a tion wi th him on your return


from Albuquerque about Christmas? A No, air.


Q Did you see him? A 1 saw him on the a treet one day.


Q Did you talk with him'? A Yes, sir.
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Q Did you have a conversation with him after you returned


from San Francisco? A At what time?


return from Albuquerque about Christmas. 1 think the


place was at Mr. naviets office but it might have been at


A The


Did you tell Davis that you were satisfied


Q When you were arrested in the contempt proceedings?


A Yes, sir J he was one of my attorneys when 1 got back.


Q That is in September? A Yea, sir.


Q Now, at what time did you corne back from Albuquerque.


You said about Christmas, as 1 understand you?


Fr iday before Chr is trnas •


Q 1 am now ca11ing your attention to the time of your


your office.


there Was no foundation for any charges of bribery against


Mr. narrow or anyone else connected with the case, that you


had known narrow for years and had been closely associated


With him all through tbe case, and had never had--never


seen the slightest suspicions thing connected with any


bribery or any corrupt practice, or words to that effect


in connection With the case, and that you were sure Darrow


had never anything to do With the matter that you knew of,


no illegal acts either in connection With jurors or wit


nesses or with any matter connected With the case?


A No, ail;; 1 did not.


Q Or words to that effect? A None whatever.


Q Or that in purport or substance? A No.


Q Or anything like it or even a part of it? A No.
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1 MR. ROGERS. 1 can't finish tonight. 1 think 1 can


2 finish tomorrow in a very ahort time.


3 MR. FREDERICKS· About -how long, Mr. Rogera, so we can


4 figure?


5 THE COURT. ~aptain Fredericka and l~. Rogera 1 will confer


6 wi th you a moment. Just a tep aside, Mr. Wi tnes8 •


7 (Jury admoniahed. Recess until 10 o'clock Saturday


8 morning, June 22, 1912.)
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I had been employed in


I was not.


•


A. Well, I ~ent to see them


yourself? A


the -- by the labor movement here some months before, and


I was requested to go and see them when they were brought


here from the East.


Q, 1!.ere you not personally interest ed in the case e.g ein~t


the people, who were ch arg ed vli th dymami ting the Times,


~uly 10, 1912. 2 o'clock P.M.


Defendant in court with counsel.


THE COURi': All parties are present, gentlemen; you may


proceed ~ith the cross-examination ofMr Harriman.


Q, Were you not personally interested in that case, and


did you not have personal knowledge of the fact that


ions in regard to your relation to this case, and also to


the case of the People vs. Uc Namara, Schmidt and others.


You have said you were attorney in the case of the People


vs. McNamara ,nth Darrow. You were attorney in that case


before M:r Darrow was, 'were you not? A I don!'t !mOVl when


Mr Darrow vvas anployed.


Q, You appeared for theUCNamaras ,vhen they were first


brought here, did you not? A I did.


Q, You ,rent to see them or did they send for you?


~OB HAH~]~!.AN, on th e at and •


CROSS-EXAMINATION


1!R FREDERICKS: lrr Harriman, I want to ask you some quest-
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Times V,''8S going to be dynamited before it was dynamited?


A I had no knowledge ar the fact before.


Q Do you know a man by the name of Edward Adam Cantrell?


A I do.


Q 1fr Cantrell is a member of th e Socialist party 'wi th


YO'Q.? A He is.


Q And were you in the city of San Luis Obispo in this


state on or about the 1st of october, 1910? I refer


to the same morning, during the early part of which it is


said the Times was blown up? A I \Vas with him and V'1'e


were conducting aseries of meetings together at that


time.


Q Mr Cantrell is some official in the Socialist Party,


or was? A He belongs to the State Executive Party.


Q Did you see Edward Adam Cantrell at San Luis Obispo


on or about that time? A I say, \ve were conducting a


seri es c£ meetings at that tim e.


Q You were there and saw him t here at that time? A I


saw him t here at th at time.


Q That was the next m01'11ing after the Times blew up?


A I saw him on the day after the Times blew up.


Q Were you rooming at a hotel in San Luis Obispo at


that time? A I was.


Q Vhat \,es the name of th at ho tel? A I do not remember.


Q State whether or not on th e 1st day of octOber, 1910,


the day immediately follovling the night or the monling,
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1 it is sai d th e Times building was blown up, you and Edw'ard


2 Adam Cantrell were rooming at Room 1 in the St .Tames Ann ex: ,


3 of the St Andrews Hotel in th e City of San Luis Obispo


4 in this state; that on th e mll1Iming -- on the morning of


5 that day, you met Mr Cantrell on the street in the city


6 of San Luis Obispo, he and you being there alone, and that


7 yous aid to him, "Uy God, Cantrell, the Times building


8 has be.endynami ted and something like 20 people are report-


9 ed ki]ed~ or words to that effect or that in sUbstance,


10 or anything in substance to that effect?


11 J/fR ROGERS: Wait a moment. Obj ECted to as incompetent, ir-


12 relevant and immaterial, and notcaross-examination.


131m FREDERICKS: Going into the relations 0 f this witness


14 to this case and to th e case that vms thEn on trial,


15 your Honor, and this is the first question and is largely.
16 preliminary. If the court has any doubt I will state that


17 the purpose


18 THE COURr: I have very grave doubt.


191m FREDERICES: I vdoll state we prepose to show --


20 ,J.m ROGERS: TO which \'16 obj €Ct, of course, it having been


21 held by the Supreme Con It of this State --


22 MR FREDERICKS: l.'1:ay I finish?


23 UR RO GERS : No. I beg your pardon. To which 'we obj ec t


24 upon the ground that the Supreme COurt of this state --


25 },ffi FREDERICKS: May I finish?


26 1~ cou ill' ; I wi11 hear the obj ec tion.







the reporter.)


j\m FREDERICKS: That question, I vdll state, is largely


for the purpose of identifying the circumstances in the


wi tnes s' mind, if he reTIlemb ers it.


THE COURT: It seems to me you &9 encroaching closely on


sec tion 2051 of th e Code of Civil Froc edure.


],fR FORD: Has your Honor another one of those codes handy?


I just sent up for ours.


THE COURT: You can us e this one.


4208
MR ROGERS: -- that it is improper for the prosecutor to


state in th e record what heexpects to prove, it being, in


a sense, misconduct in that it presents before the jury mat


ters which are not cognim:,le by them until after th e court


has pmsed upon the questions. I cannot cite


your Honor to th e authority, but I have it in mind and


could produce it very shortly upon looking over my notes.


MR FREDERICYJ3: :r~ information was for th e court in or der


that the court might know to what I was driving.


THE COURT: I think I see what you aredriving at, Captain


Fredericks. I want to set a lit tIe better grasp of that


question. Let t~ reporter read it, first.


1fR FREDERICKS: Th~s first l~estion, of course, does not


gO,really, to the meat of the matter, but it is more of


an identification of the circU1Jlmtances.
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was a distinct crime. There is another matter on trial


MR. FREDERICKS. 1 will state that the witness has stated


personal interest in the matter 'of the transaction of


Th at was the cr ime th ~lt was on tr ial,


that he was not personally interested in the dynami ting


case of the reople vs HcNamara. 1 st9.ted in the beginr'.ing


that my purpose was to inquire of this .'1i tnesB at this time


jurors, and in which we believe the evidence shows, to a


certain extent, at any rate, this witness on the st3.nd


In cross-exan.ining it is necessary now that we should


ass is ted in that tr ibery. He has said that he did not.


tending to ahO'N that he has made statements to the contrary


that he was personally interested in that case, show his


in regard to his. relation to that case. 1 inquired of


hi~ and he said he was not personaJly interested in that


case. 1 am now going to 9.sk him an impeach ing question


br ibing juror s on th e 28th day of November.


now.


it was not the rel:ltion of an attorrey, but that it was


MR. FORD. If the Court please, the section--


THE COURT. That Cltime, however, of blmving up the TilIies


show to the jury what his relation to that case was, that


MR • FREDERI CKS


with which we have charged the defendant with bribing


has given in the light of what we believe it to be from


more damaging relation of a prospective or possible defendult


hirr.self, in order tr::.:t t~ey may weigh tbe te~3timony that he
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2 MR. FORD· now, if the cour t please, Section 2051 provides


3 that a witness may be impeached by the par ty agains t whom


4 I he was cal1ed--


5 THE COullT. 1 think Captain Fredericks has m~t th~situa-


6 tion, Mr. Ford.•
7 MR. FORD' If your Honor is satisfied, of course, we do not


8 care to ar gu e it.


9 TPE COlJR T. He has answer ed niY ques tion.


10 MR • FORD· 1 was going to argue the law.


11 THE corn T. Pe has, 1 think, presented that as an applicati n


12 to it, and that was the matter in nw mind. Let me see that


13 section again.


14 MR. F'BI:ERICKS. Of course, this question does not bring the


151 matter up, the next question will.


16 THE CO'L"RT. 1 am anticipating it, assuming we will investi-


17 gate it here and get ready, it is bere now in our minds.


18 MR. FORD. CalI ing ycur Honor's at ten tion to Sec tion 1847.


19 THE COT.1P.T. Yes, 1 have section 1847 in rr,y mind too. Yes,


20 1 think under the view Captain Fredericks presents, the


21


22


23


objection is overruled.


MR • ROGERS. Exc ep tion •


MR. 'FREDERI CKS' Q, Pave you in rr,ind the Ciues t ion 7 A


I
Read I


24 the question.


25 THE RKPORTER. \~r. Su·.i th ha.s the question.


26 MR. F?iEDERICKS. 1 can repeat it verbatim, and 1 '11i11


repea tit', \'V i th the idea tba t the objection has been made
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A We were in--


State whetter or


ask you answer that yes orv •• . ' 1 . 11 h t.•if. ~<arr lillan, Wl ave 0


and the same ru1 ing •


THE C'OURT. The san,e objection and the same ruT ing • The


tion, at the till,e and place in question, you thereupon--


A We were in San l,ouis Obiopo, we Were together that day


in the city in the hotel, we did converse concerning the


THE COlffiT· Yes, you may explain.


Q


on the morning oftbat day you met ~lr. Cantrell on the street


in the city of San louis Obispo, in this state, and that


or. the morning it is said the Times Building was blown


up you and Edward Adams Cantrall were rooming at Room 1


in the St James Annex of th e St Andre'ws Hotel


in the said city of San Louis Obispo, you ~nd he being alon ,


and you said to him, "My Cod, C~ntrell, the Times Building


has been dynamited and something like bventy people have


been killed.nor words to that effect or to that purport


'MR. FREDER10KS. Q State whetber or not on the 1st day of


October) 1910, the day imnJediately following the night


no first 0 A No. Now, let me explain.


explos ion. I did not rr;ake such a rem3.rk, bu t we did con-


or effect in substance or to that effect?


verse concerning it, yes.


Q. State whether or not, while still on the straet in ques-


1 will start the question over again:


not while still on tre street in question at the tine
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p)ace in question you thereupon took ~Ilr. Cantrell by the


arrr, and he and you w:cu ked up to your room in said f,otel


and thC:lt you closed the door of said room and turned the


key in the lock and threw yourself into a chair and burst


into a fit of laughter, he and you being there alone, and


after you had ceased laughing and somewhat regr:.ined your
•


composure and still wh ile in your said room in the said


hotel, yeu and Mr. Cantrell being ttere alone, ~r. Cantrell


said to you, "What does it niean?" and you answered, "It


means that the boys ar e on the job," and \!r. Cantr ell says,


"Wbat is that 7 n and that you answer ed, "I t n~e an s that th ey


ar e on Ue job", or words to that effect or that in sub


stance or language in 6ubst~~ce to that effect?
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1 :M:RROGERS: The same objoction, that it is not cross-


2 examination, collateral, incompetent, irrelevant and im-ma


3 terial.


8 tion.


4 THE COURT: Obj oction OV' erruled.


5 1m ROGERS: EXception.


6 -"A. No such circumstance ot conversation ever took place


7 between us. Now, you r Honor, I wish to make an explana-


THE COURT: You may.


THE COURT: I think he has a right to make it now.


friends. Our f ri endship remain ed until February of this


:rvrR FREDERICKS: There will be mo re of this, if you vii sh to


A I will make it


After onr visit to SanA


nOYT.


UR FREDERICKS: Certainly.


Luis Obispo to work there, we returned to Los Ang eles·,


we conducted a series of meetings together, and were good


make the EOCplanation at the end --


9


10
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18 . year, ~t that time a difi'erenc e arose between


be misunderstood or lmlbiguons in any way' he has a


and if that anS\7er is equivocal and he believes it will


is not entitled to make a statement except in response to


A I ask for the pri-


If the witness has made his an SS'er


.rust a moment, I ·will hear the obj oc tion.


is 1 .The vri tn ESS cnti tl ed to exn a~n an answer·, he
i\. -


questions asked him.


vi1 eg e 0 f t hi s c ou rt


1m FORD: Pardon me just a moment.


THE COU Rl.' :


1m FORD:
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stand and if Mr Cantrell denies that certain relations ex-


yet testified, nor testify com erning that other wit-


to bring that out will be '."Ihen 1,rr Cantrell takes the


If his e;.cplana-


Our point will be this :if th ere is an;ything in


cuti tipate what his explanation is to be.


tion is one that ou,ght not to be in the record:, the cou


ist, couns el will then have a right to recall Mr Harriman


to testify to that matter. At the present time Vie beli are


it is entirely improper, that the only privilege that the


witness has at the present time, is to explain his answer.


THE COUll': I think the witness has a broader privilege


than that, under any circumstances. The court cannot


I


the conduc t 0 fur Cant rell and his relations to Mr Harri-


questions. whatsoever. VJhil e he may desire to explain th e


the motives which prompted :Mr Cantrell in respon se to no


conduct thE? case for thedefense, he isnot allowed here


to attack the motives of some other witness who has not


when we come to it, but a vr.i. tn €ss is not allowed here to


re.ason of l,fr Cantrell's htbstddity, if such there be, it


is not an explanation of· th e anSVler at all, and it can


only be brotl,gh t out on ~edirect examination, if at all,


by question and answer. That is a bridge vIe will cro ss


ness.


man which would color his testimony in any way, the time


to explain that answer; we do not deny that, but this


witness is now going on to testify about somebody else,


he is going on to testify in r ~ard to 1fr Cantrell and


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


( 16
!
r 17
,
f 18!:
f


i 19
I


f
! 20
~


I 21


22
~


~
23I,


I 24
I:


25t,


I 26


!..







4215


1 will entertain a motion to strike out. In the meantime,


2 _ I 'will hear his explanation.


3


4


5


MR FORD:.Just a moment, if your Honor please. With re


gard to the 1 ast remark of the court, as far as striking


evidence out is com erned, the damage may be done.


6 TP.ECOURT: I un:lerstand the effect af tmt. The court


7 will cover that, however, I think.


8 MR FREDERICKS: proceed, then, Mr Harriman. A During


EXecutive BOard of the Socialist Party, in perfect harmony


together. Iwas nominat ed for Mayor. Sine e this alleged


~rose in the party, details of Which I need not both~r you


wi t h, referring to the manag ament of a paper, and since


that time he has become one of my bitterest enemies and


StateStat e Executive Board 0 f the Sociali st Party? A


the following year or year and a half, until February of


this year, we worked on th e State Executive Board, whic h


was mentioned formerly in this testimony.


has threatened to put me behind the bars, and thi~ testi


mony, as I am informed, is the testimony given before the·


grand jury to that effect; I say, as I was infonned. I


may be mistaken; if I am mista1(en in this respect -- I
that


don't know -- but,~ ";'/e have become enemies since last


February, can be established beyond a qu astion •


conversation, this same man supported me in th e conven


tion, insisted upon my running. In February, we took dia


metrically opposite stands in re,.sard to an'issue that
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Q I presume that \'.d.ll be brought in at the prop er time,


A ,rust a moment. And that after this


alleged statement he supported me ine.rery particular,


both in the nomination in the convention ,in the campaign


for the office fChr Y,'hich I"Jas candidate. That is> all.


Q. NOV7, th e opposite stands that you took, ur Harriman,


were a split in the Socialist party over this fact, that


1,rr Cantrell and his followers believed in education of


the peopiie, ancffl the attaining of th eir obj acts through


political actiVity, and you and your faction 'beliwed in


the attaining of those obje cts through violenc e?


that the split?


Isntt







against that a'nd for political action 3.nd we won by prob


ably two-:thirds or probably three-four t~s in the' convention.!


1 bave alwaye opposed it and am knovm to have s toad agains t


in violence? A Absolutely.


I


A phraseA


. 1 took the pos it ion


A 1 tho~ght you


movernent in France


Sabotage.


that branch of your party thCl.t believes


A


1 guess you will have to explain that.


Agains t '1'1'1': a t 7


tbat is used in the ayndi8alietic
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convention only five or six weeks ago on t~e resolution


offered-eon the trade union resolution offered, which 1


was made chair~an to make the report, and this was the


iasuein the resolution. 1 led the opposition against


A All very well 'acquainted with it.


which means--


it e inc e 1 have been i ntl!e movemen t, in every way.


A \:r. Fredericks, to your knowledge 1 have been engaged in


tne propaganda in the socialistic movement for now 23 years


l'havenever changed my pos i tion one io ta, so far as that


particular is concerned, 1 took tbe stand in our national
•


Q That means breaking up machinery?


knew it.


Q. 1 knew it. 1 didn't know whetber tbe jury did or not.


Q Then you oppose


saotage


Q There is a branch that does believe in violence? A


'MR. APPEL. Now, we obj ect-:--


:MR • ROGF.RS. Le t h lUi have h is answer, he wan to an answer.
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treated here in this court room. Anyone who cannot so


it was done as it W3,S done properly.


Q No, 1 asked. you if there Was sucb a branch. 1 didn't


A You have asked we for an explanation.


Pe has asked for the quee tion.MR. ROGERS.


A He has asked for tr:e ques tion.


MR. FREDERICKS. 1 asked the question.


THE COURT. ;:'r. Sr:eriff, you are entirely right. Whenever


MR· FREDETHCKS. ;.!r. Reporter, will you read the last ques


tion and answer?


is, if 1 may explain, now you bave brought it up.


there is any such conduct such as you have just dealt With.
•


Anyone who cannot repress his tendency to laugh here will


have to leave the room and 1 W ill a tate wha t 1 have s tat ed


treat it better not cowe, because you will be subjected to


that condition and the court will uphold the sheriff if


a very serious occasion, a very solerrn one and is to be so


MR. FREtF.RICKS. You said, "There is, let me explain."


A No, just a loment. 1 did not. 1 said let me explain.


THE COu~T. What is the anawer?


1 don't know t~at we want to go too fuJly into Bocialislli


several times in this particular. The court absolutely


upholds the sher iff in this, wha t he has done. He has put


one man out of the room here because he laughed. This is


MR. FREDERICKS. And tte question was answered, "There is."


but go an.ead.


(Record read. )
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1 ask you for an explanation. I don't want the explanation.


2 If you want to nlake it, go ab ead.


3 A ~Io, sir. Shall 1 make it?


4 TPE COURT. You may make it.


5 MB. FREDF.R10KS· 1 am perfectly willing he should, but not


6 in l' espons e to ..my que s t ion •
•


7 THE COURT· If it is nece:3sary to make it clear he can


8 explain.


9 MR • FREDERICKS. There is such a branch. Now, explaln.


10 A The plilZi tion 1 have taken for t:be last seven years, and


11 over which there has been some con troversy--


12 MR. rRFDERICKS. But, may it please the court, the Witness


13 is not talking to my q use t ion. A 1 am answering your


14 question precisely.


15 un. FREDEB Ie KS . ro, sir. The witness is answer ing what


16 his beliefs are, which he has gone over. My question W:iS,


17 then ther e is such a br a reh and he 6 aid "Ther e is."


18 THE COLlRT. He said, "Ttere is," but that that answer


19 required some ramification and explanation.


20 1J'?. FREDERICKS. ue is going on to g~ive his explanation.


21 TFE rO'LBT. 1 suppose it is typical of tre socialistic


party, is that correct'?


ed your question, and 1 have not yet answered--


It is, and he asked me if 1 did not t:ike a certainA
I


position in favor of that tranch of the party and 1 answer-


22


23


24


25


26 TPE COu'RT' I think he is within his rigr.ts. 1"roceed.


-
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1 A The posi tion that 1 took in the jiP1.tional Convention and


2 have for sever~ years is thio--


3 MR. FRF.DF.RICKS. That is the same matter you testified to


4 a while ago.


5 MR • ROGERS. 1 think the VI i tness ough t to be permi tted to


6 go on •
•


7 TFE COlIDT. Yes, Captain Fredericks.


8 MR. FREDERICKS· Co ahead.


9 A It wont bother me a bit,. if it does it might interrupt


10 the jury.
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1 1m FREDERICKS: They are used to it.


2 A I have taken the position that the economic organiza-


action.


party and the Trade-Union movement. I have taken th e


comes an avenue through which that power might be ex-


You have asked for this ex:planation


/
TheSyndicalist move.ment arose


A out of the 1 abor movement.


Hitherto, th~ have been separated, the Socialist. .


W'ell,sabotage.


Violence? A Some do.


ented.


Harriman.


A


position that their separation begets a wealaless on the


part of both of them out of which a hopelessness arises,


and out of the hopelessness men will mandon their organ


ization, because they have lost their hopes. This


~eparation of these two movements has resulted ina number


of men abandoning the poli tical action and drifting int 0


an organi:mion out of our movement that advocates direct


THE COURT: I think he is \nthin his rights. Proceed, Mr


tion and the political organization of the working classes


should be so closely allied that then each organization be-


in France, the same \~ in England, out of the Trade-Union


movement, likewise men ymo lost hope. ~ust a moment.


1m FORD: .rust a momen t.


1m FREDERICKS: What do you mean by direcct action?
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1m ROGERS: NoW, if your Honor please, I object when a man


asks a question and the witness is endeavoring to answer
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1 it, I obj ect to this continual fire of talk which the


2 jury can hear, intending to and calculated to, and made.
3 for the purpose of derogating fram the vlitness' answer.


4 1ffi FREDERICKS: My talk VIas made for the jury h ere and


5 for the court to hear, and for everybody that can hear,


6 to. hear' and went in the record:
'" .


7 . THE COURT: The only thing I heard Captain Fredericks say


8 ves, he had no obj ection except for the time it took.


9 1m ROGERS: The wi tnees ought to be permitted togo on.


10 1.n:R FREDERICKf3: But I think the court should ~imit this


11 somevvhere.


12 THE COURT: It is difficult.


13 MR FREDERICKS: It isn t t responf1<vet 0 rrry question at all.


14 THE COUffil: I think it is. Proceed.
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UR FREDERICKS: If the court thinks so, go ahead. --.-~r


A From the labor movement, when men, wh ere they want to"-!/


use the strike and boycott and do not use their poli tical


power as an organization, this same hopelessness arises


and yon have the result, men drifting into the direct


action. I said, and it has been rrry position, that in order


to overcome this tendency in Ame::'ican, ',va must bring


these movements close together which will result in the


entire power of the class being exerted politically and


economically, and out of that power would spping a hope


25 and out of hope a constructive policy and a sane policy •


...b


26


1 we._h_a_v_e_ma_d_e_t_h_8t_"f_ig_h_t_i_n_o_u_r_l_8_s_t_n_a_t_i_o_n_a_l_co_n-,-v_e_n_t_~-,'o-,n-,-,._-"!--'
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answer.


1.~R FREDERICKS: I asked for nothing 0 f the kind.


favor of direct action or any action that would accom-


for that statement; he asked for it, and he got his


.And


He asked


It vvas


That is all.


A Made a speeoh in


A


this city in which he made the statement that he was in


since that convention, 1"fr Edward Adams Cantrell made a


s~eech in this city --


I led the resolution committee and secured the adoption r;f


the resolution in opposition to those who followed the


other policy, and I have taken this stand for the last


THE COU'Rl': Proceed, 1,fr Harriman.


seven years -- just a moment, one mo re sentenc e.


Q Novl, let's get back to the case.


plish his end, and I shall produce his speech.


taken down in typ~writing.


]m ROGERS: I take an exc eption to that remark.


1m FREDERICKS : Is t hat all?


1
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18
_ MR ROGERS: I ecc ept on t he ground it is misconduct, and


Honor please, that the anS'iVer of the witness was within


his rights as testimony, and I take an exception to the


ItUOyv 1 et' s,
The court allowed thati if your


But not responsive to my qnostion, and I


remark.


\nll submit it, if the reporter is here, and vdll read


the question, but I am making no objection to the


lIR FREDERICKS :


get back to t he case. It


I desire my EXception entered in therecord.


25


19


20


21


22


23


24


26


bE







-


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


4224


the wi tn ess.


THE COURi': This was an explanation, merely, of his


answer.


Am FREDERICKS: Mr Harriman, 1 et us c arne back t a the sit-


~ation we were talking about, back to San Luis Obispo


ou the morning after the Times was blo~vn up and back to


the room in the hotel w'hEllre I asked you about your


conversation with 1J[r Cantrell, in which I asked you if


you said, "It seems the boys are on the.job", and so forth.


Now, I will ask you another question: state whether or


not at the time -- at th e same time and in the same room


in said St ;rarres Annex: to the St Andrevls Hot el in th e s ai d


city of San LUis Obispo,
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State Federation of the 'Building Trades councils or tte


unions, and were very close in their confidences, and that


convention or meeting of the various labor unions of this


\Va ita l1Dr.:en t--jus t for 1egal reasons a.lone--


that prep~ati(')na were 'being rr:ade to pu1) off thut job,"


referring to the blowing up of the Times Building, or'


further S3"id to Mr. Cantrell, "I have known for sometime


words to that effect or that in substance or language


in any language to that effect? A No--


parations to blow up the Times Building, as attorney for th


statement or any statement that/conveyed any Buch an ide3..


Q State whether or not while you and Mr. Gantre~l were


still in tre same room, in the same hotel and at the sanJe


meeting here in the city of Los Angeles during the first


or were planning to blow up the ~irne6 Building to postpone


or put off that matter until after the state convention or


in substance to t~at effect? A 1 never made such a
•


you and Mr. Cantrell being there in said roan; alone, you


you had asked or begged them, referring to the parties who


we~ making preparations to blow up the Times building,


state, by whatever name tr.ey rr.ight have been c~lled, or


MIt • Ai'i'EI,. I.e o'bj eG t upon th e gr ound tf::=l tit is not


part of OctOber, 1910 of the Central Labor councils or


wi th them, referring to the parties who wer,~ [(laking pre-


time, he and you being there alone, you furtter said to


Mr. Cantrell in substance that you had been inconsul tation


!m. POGERS.
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sarre queotion, the oa.ne ruling and t:te sanle objection


Vi ill be deemed to be in terposed to each and every, ques tion


MR. ArrEL. We take an exception.


cannot be permitted, therefore, it is incompetent, irrele-


, ..LIne.on this


TEE COURT' Yes, oil' J it will be under E3 tood th at .tr..e


MR. ROGERS' May that objection follow tr..is line 'vvithout


l' epet it ion 1


cross..:examina tion, upon the fur ther eround tha. t the ques


tion if den ied canno t be made the bas io of impeachn'en t or


the sUbject thereof, it being collateral to any issue in


this case, any contradiction or in,peaohr,.ent of the witness


~~t and imrr'a tel' ial for' any purpose ..


THE COURT' Objection overruled.


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15
MR • ROGERS· That is all we wan t •


Q All right. Pow lC1ng rave yell !.r~o\'!Il :,i~. Frank B •


Q, to you know ;i IIlan by tre name of Frank B. Merriam?


A 1 do.


Q Frank B. Merr iam is also in the ~ounc ils of th e Soc ial ift


I


I


Q And not at that time? A\ And not at


A No such conversdtion or any language that could convey


any such idea W:lS ever used between us at any time.


party'l A Pe is State Secretary Treasurer.


Q, He is at present? A At present, and Ue person With


whom tr,is controversy arooe concerning Cantrell.


.tha t time.


. !f.R. FEEDER lCKS •
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1 A About a year and a half or two years.


2 Q, You knew him as state treasurer of the counCils of 1h e


3 80ciulist party'i' A 'He w'au elected when the office ,was in


4 Oaklapd" and the office wa.s noved down here and 1 rr,e't


5 him about two years ago, after his election.


6 Q State whether or not a few days or within a week after
•


7 tllle blowing up of the Times Building you vllere at 1.1r. Frank B.


8 Merr iam' s office, room 424 in the Heney Building here in th


9 city of Los Ar.gcJes, he ar.d you being there alone, and that


10 to and youtT.ere discussed or talked about t~e expJosion or


11 blowing up of the 'rimes Ruild.ing, and that you expressed


12 the belief or opinion that it \vas a dynamite explosior: and


13 that :,:r. Merriaul disputed it and oaid, lIThe Union boys


14 never did it, they would not be so foolish as that", or


15 I words to ttat effect or ttat in substance, to which yeu


16/ replied, "Yes, they did; yes, ttey did," repeating it


17 t'Nice, or wOl'ds to that effect or thut in su'bstance, and


18 that :.!r. Merrian: then SOlid, "1 cannot believe it," or words


19 to tna t effect or that in substanc e, 5.nd tt at you fur tter


22 8ur:stance. Please anS'Her trle quc8tion.


23 ~m. APPEL· roe rrake the S2J!'e objection on the 82..ne grounds


20


21


24


l' epl ied, "IV ell, if you could hear tten, tal k you would know I
or would. ur:derstar.d, " or words to ttat effect or trs..t in ·1


stated and it is not cro6s-exan:.ination. It is collateral


25 to issue and cannot be the basis of irrpeacbrrent of the


26 "Nitness on arq matter he bas testified to, that if the Vi
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to tl: is case.


ness answer e d in the aff ir n,a t ive it could not con tr adict


him or if he denied .it and were contradict.ed tha.t it would


A few papers and nioney.that vaul tt A


coming back to the morning of the 28th of Noven;ber, 1911


Party, but no such conversation that could convey any S11Cl';


an idea ever took place bet'Neen us.


not contradict him in a~y matter testified to in reference


have talked over tl:e disas tel', of course. Were there


MR. ArrEL' We except. And not crosB-examination.


togetrer because 1 was a n:en;ber of the State Executiye


A No such conversation ever took place between us. We


1'HE COURT· nverruled.


MR • ffiEDF:FICKS. All right. Just a rr;on.ent--UoiN, :.!r. Parrirr:m


turned over to :,rr. Ford at the time of tte investigation.


at the time when you. visited yeur vault in the German-


office iL the Higgins Building what all did you have in


!ul1erican Savings Bank and ther. afterwards vrent up to the


1 believe the items of the deposita and the checks were


Q Wl--ose money? A Mine.


Q Per sonal money? A Irine; yes, sir.


Q Your perm nal r;loncy 1 A Yes, sir.


~ You had accounts with two bants, did you not, :rr. Harri


man? A I have an account With tre First National Bank,


1


2


3


4'
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9
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11,
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Q Was t hat a personal a cc oun t? A That was a person al


acconnt, and also I kept for a little While, some of the


money th ere that was turned ov er to me for current expen oos,


and shortly after I separated the account and placed the


trust account in the stat ~ and County :Eank, across th e c or


ne}." of the street.


Q That was the money the l.fcUamara defense trust ac-


count, you mean? A yes, from time to time small sums were


given me to pay the current expenses of the 0 ffice. I


think aiso I turned the -- or had turned the statement of


the deposit and th e cheeks over to Mr Ford in that res-


pect.


Q, 'When did you take this account over to the bank across


the street? A I don't remember the date, but the


statement that he has will show.


Q Is that the bank that you drew this check on, this


$500 check? A Oh, no sir; that \'8S the Southern'


California Bank. I moved my acc ount fran th e Fi rst
--


National Bank to th e SOuthern California Savings Pank on


the comer of Fifth and Brooo.way. It has been there evefr


since.


Q Well, you had a checldng account then, and money in


deposi t in one or two banks at thi s time? A I had a


checking account on the Southern California Savings Bank


at the corner of Fifth and Broadway. I hed the trust


account, but was not handling that. Mr Russell
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ins the amounts at that time.


Q, Well, you had --


llfR ROGERS: Wait a moment. I don't khow that the witness


has finished.


THE mum: Have you finished? A yes.


MR.FREDERICKS: You had an accou.nt of your OVVrl, a checking


ace OlUlt ? A yes sir.


Q In th e bank -- .A At the Southern California Savings


Bank.


Q, at the same time that you hal this money in the


vault? A I did.


UR ROGERS: The witness was not pennitted to finish his


answer. What was it? A At the Southern California


Savings Bank on the corner of Fifth and lXoadway.


UR FREDERICKS: When was the indebtedness incurred that


you paid this note? A The date of the note will show.


Q Do you remember th e d at e of t ret? A In 1909, I think,


two years before, I believe.


Q 'WEJS it a tvro-year note? I could find out by going and


looking at it.. Ib you remember? A The not e itself vrill


show. I think it was. I think it ':1 as due about this


time.


Q, About what time -- will th e cl erk 1 et me s ea that?


A The record will mow -- I don't remember the date, but


I think t hat is a bout right.


Q, This appears to be dated october 20, 1909, and it
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therefore became due October 20,1911 ? A yes, and


this was the first time they had presented it to me.


Q. W as this a personal matt.er that you had with them?


A We bought a ranch --


Q. I don't care to go into your private affairs. A This


wa~ a personal matter.


Q. ItvJas a personal matter, ....vas it? A A personal mat-


ter.


Q. You been to too t vaul t anytime shortly before this


morning of the 28th? A The dates that I visited the


v8ultbefore and.after, I think have been turned over


to the officers.


Q. Have you any independent recollection in regard to


that? A I don't remenber the exact date, but most of


than vrill correspond ·Nith the. dates of deposits in the


bank. Vhenever I ba d to place any in th e bank, I t rans-


f erred the money over.


Q. Did you have any mon e.r in the safe deposit box that


you got from Mr Darrow aside from fees? A No sir, that


is what Iwas going to ask.


Q. Well, you also ,~ot your fees in checks, you never


got any c ash? A Never got any cash.


You hadn't any in there you gChtt from ur Darrow?


A Never. I got a check -- I had the check cashed, and I


put thecash in this drawer.


Q. Took the cash and put it in the drawer instead of
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1 leaving it in t he bank? A I did.


2 Q In regard to this $'500 check, as a matter offact,


3 don't you r best memory serve you t hat that check was brought


4 up befo,re the grand jury on a SUbpoena of Ur Blair, the


5 c ashier of the bank, and that you did not bring it to the


6 grand jury? 4,... J..did..not say that I did.
• .'Y' -,.-


7 Q Vlllat is your best recollection of it? A I said


8 this mornil'\.~ that the circumstances out of which it".ras


9 brought to your 'affice,vms as I stated here, that I sent


10 Q But you don't remember whether you brought it up?


11 UR ROGERS: Wait a moment. I submit the witness is entitle


12 to answer.


13 THE CaURI': Have you finished? A No sir.


14 THE COURT: Go ahead. A That lir Russell VlJent back and


15 made a statement, and out of thefacts the ch eck was


16 brought to your office, whether from our office or ,:nether


17 from the First National Bank, I did not know.


181m :EREDERICKS: Well, t bat i3 only a conclusion of yours,


19 that out of those facts, as a matter offact -- A I


20 tho1.l,g")1t so.


21 Q -- the bank'iiras subpoenaed to bring the ChECk up there,


22 end that is the way the checkvJas gotten? A :tfaybe.


23 yes. };lr Russell told you v{hat he had testified to


24 before the -grand jury, did he? A He told me that he


25 had been asked if I were at my office that morning-, and


26 that he had answered in the negative. Whether he said


'Znn
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the gfand jury asked him or Mr FOrd asked him, possiblY,


I don't know, and I told him to return and correct his


statement, and he did.


Q HOVI do you know he corrected his statement? A I


have seen a transcript of the testimony before th e grand


julY since, and he did it.


Q At any rate, he told you what he had testlfied to be-


fore the grand jury, notwithstanding the fact that he vIas


under oath, an oath which proviJied that he should not


reveal what his testimony was before the grand jury?


A He made
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and which calls for a conclusion or opinion of the witness


MR. ROGERS. Wait a mOIl1ent, if youx Fonor please--tn2-t is


VR. FREDER1CKS. Q Row, you say when you got back to the


But yeu do rerren:ber of being at the vault on trie morning


got to headquarters.


Q Absolutely sure of it 7 A Acsol 1.1 tely • I


Certainly jQ Absolutely sure of getting SOIl:e nioney out? A


Q Absolu tel y sure of afterwards going up in tbe u' . ,l.lgglns


Building~ A Certainly.


Q. And you got there about 90'010c1:7 A Vlell, 1 got there


of the 28th, you are sure of that? A rositive.


a little earlier than 1 testified I did ',vhen 1 v,as befor


bank, which he did.


Q You mean telephoned to him? A No, he left r.oIfle atout


the same till:e· 1 did, but 1 stopped for breakfast and he


Tl:E COURT. Tte ;u6stion is withdrawn.


bank tha t lliorning, the morning of the 28th of November, and


went on and got the machine and took tis breakfast ufter


Q But you walked down there? A yes, our--rr:y machine


was kept in a garage on South Vain street and 1 walked


to the bank and told rry boy to bring tbe machine to the


rr..achine? A Yes, sir.


~m • FR EDEPICKS· 1 withdraw tre ques tioD.


you went into your vault, the.t you came out and tock your


and is not cross-cxan'ination and no foundation laid.


objected to as assuming a fact Viti,on is not true in law,


we
i
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1 the grand jury. Before the grand jury 1 said about 9 or


2 o. 1i tt,le before, 1 do not I' emember. 1 think you will find


3 tbose ar e about the wor ds •


4 Q 1 want your rnerrory now. A JU8 t a moment. Now, 1


5 went a little earlier than that. 1 would not haye remem-


6 bered had it not been called to my attention since :,!r •
•


7 Franklin testified. Tre circumstances are ttese--


8 Q 1 only asked you the time, ;i!r. Harrin:an, 1 am not crOSE3-


9 examining you on that point.


10 THE COt'R T. He is fixing tte time.


A By the c ircurn-


Shortly after 8--


Shortly after half past ~~ght.


A


MR. FREDEPICKS. 1 only asked him--


s tancee.


c: I:L you fix the time and then I ask you the CirCUJT"'tance~
A It was earlier than that. I


11


12


13


14 / tha t wi 11 be diff e1' en t •
/


15 r Q About when was it 1
II16' Q Shortly after 8'? A


17 Q. Shortly after half past eight? A Yes.


ti Ire •


don't knoW'.


About talf.an hour's walk frOIl! ycur house to the vault?


Pefor eAQ. Wh~t',time did you leave nonce tr.Clt morning? I
I


ight,. qUite a little; enough to get H,y breakfast and cOlIe I'


do~n to the vault.


I
I


A Abou t 15 or 20 rr.inu tes • 1 got my bI' eakfao t in tr e mean- I


Q 15 or 30 minutes and tow long for your breakfast? A 1


Q 15 or 20 ffiinutes1 A Not over.
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1 Q Tho. t Vlould be ta1f an hour. Pow long i~ the vaul t?


2 A Ob, not a rr:inute. 1 went in there and un10eked the box,


3 took it out and away 1 went.


4 I Q. Do you r ernerr:ber wh en the 1 as t t irr.e Vi as ths. t yO'Ll Wer e


5 up in the 'Figgins Building before the 28th? A IJo, 1 do


6 not; 1 dicm't go often to the office duri.r.g that montb,
•


7 but oc~a8ionally •


8 Q Was trJe defense in the McNamara case funds supplying


9 you with any money to us e in Y0'LU' campaie:n? A No ,.


10 Q, Your campaign any par t of the defens e of the McNamara


11 case? A No part.


12 Q Did ;,1r, Darrow get son,e money from Lincoln Steff ins for


13 defense funds and turn it over to you?
/


14 MP. • ArrEL, We object to th3.t as irnr;,aterial and not cross-


15 eX::iffiination •


16 A Let r.im ask it.


17 THE COURT, Objection Bustained,


18 MR • FREDF.P. H~Y.S. That is all.


19 THF. COURT. ,Any redirect?


..
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RFDI RECT F,IArV:DJATIOn.


MR. ROGERS. Q, Vito is Edward Adams Cantrell'? A He was


a minister u:r..tiJ about 6 or 7 years ago and after that


bee arre interested in the Socialist aoverrent and has been


a lecturer on the pla.tform ever since.


Q !row, after this a11eged conversation at San Louis Obi
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one.


THE COUR T. No •


A And Merriman also.


A ycs, sir.


1 move tbe last part be stricken out as not


A 1 am finishing rllY answer.


MR. FORD· There is no question before the court.


A Not only is that true--


(Last question and answer read by the reporter.)


!,f,R. FORD' 1 move to strike out the last question and


TFE COURT. StrH:e it out, the latter portien of the answer.


TP'E COURT. flow, letTs see. Read that last question and


answer.


TFE COURT. Yotion denied.


both of then: are absolutely incompetent, irrelevant and


irr,material but we difu1't make any objection to the first,


anower.


mality of having it stricken out.


MR 0 FORD. 1 rrade that motion and the coun"el immediate;l.y


shoots another question before the cour t rules. 1 think


MR • FDBD· Can 1 get a rul ing •


THE COURT. If youwant to have it stricken out, tr.e for-


MR. FOHD·


Q And Merr in.an also?


in ycur behalf? A He did up to tr.e very end of the carr.-


MF • ROGERS. Q And Merr iman also?


. .
l' eSpOTISlve to any quee tion.


paign, and Merriman also.


you say that be supported you for Mayor and made speeches
1
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and answer


1 (Last question read by the reporter.)
II


2 THE COUFa': Strike out '':r-Iarri£'m, also". Now, there is


3 another question.


4 1m ROGERS: And Marriam, also?


5 MR FORD: ttl To that Vie obj.ect on th e ground it is incompe-


6


7


8


t eX!. t, 11' reI evan t and immat eri 81, s eoY..!ng to a sc ertain th e


position of a man whonas not yet even been called as a


witness, is not any cross-examination at this time.


9 lfR ROGERS: It is not c ross- ecamination, but it is re


10 direct.


11 THE croU1Rffi: Obj ec tion OJ errnled.


12 A .And Uarriam also, and they were both the principal per-


is to testify cone erning a man who has not yet appeared


sUJDrted me in the convention and in t.he campaign.


:MR FORD: To that we object on thegrounl it is not in any


The only purpose of it is,


sons to press me torocept the nomination for mayor, and


sense redirect examination.


and an attempt on the part of counsel et this time to


mabIe the wi tn ass to pI" esent an a rgument to the jury


in this court. It certainly is not redirect examination,


]/[R ROGEHS: Now, HI" Harriman, you say th at Cantrell made


a speeCh the other night. As a m~tter of fact, there was


a meeting the other night at which llr Cantrell, mlong


other persons, bitterly attacked you and tried to read


you out of th e Socialist party, 0 I" something like that,


wasn't there?
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5


6


7


8
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10
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cernirg a man who has not yet been called as a vfitness.


Supposing l.rr Cant rell was cell ed as a witness h ere, an d


counsel vr"nted, then, to ask those questions, it would be


prop er to ask it, perhaps, and perhaps Mr Cantrell woul d


admit those things, and if he did admit the.m, then they


c0111d not recall this witness to prove the contrary,


and if he didn't admit them, then they could recall this


wi tness 0 r any other wi tness to testify to ,\;'111 at he did and


what he said; on the further ground, no foundation has


been laid c:t this time to show Mr Harriman was present at


any such meetings, and that it is anything but hearsay


at the pr esent time.


THE COURT: Itseems tome, ur Rogers, Ur Ford is right


about th e or der a f proof. I will h ear you if you ·wi sh


to be heard.


MR ROGERS: Insofar as the order of proof is co~erned,


your Honor vdll recall oncross-examination they bring


in th e nam e of a pe rson and bring in the all eg ed COIN er


sation. That opens up all the relations between that


person and the witness upon their asting the question and


IW3 do not have towai t for him to come upon the st and; p er


chance he !Wer comes, and therefore, there re.mains nothing


but the insinuc.tion which we are at Ii berty in view of


the mention of the nsne and the circumstances end place


and persons present, and the inuendo of th e c OIll ersation,


we are entitled, therefore, to go into the whole







1 situation and the circumstances, and especially is that


2 true 'INhere it is claimed that the donvel'sationv~s be-


3 tween the vritness and the person. named behind a locked.
4 door, and no one Cible to hear it. We hare a right to


5 show therosolute improbability of the whole matter, the


6 improbebili ty of it, the unlikelihood 0 fit, that if lfr


7 Edward Adams C,mtrell perchance be a man of any sort of


8 citizenship, if Mr Harriman told him any .such thing. as


9 that, that he should affirmatively support him and hold


10 meetings and on e thing and ~mother to make him the chi ef


11 magistrflte of this city, it is a most remarkable condi-


12 tion of things, and when we develop that si tuation, we have


13 a right to develop what he did immediatelyeft'er he ceased


14 to be l[r Harriman's friend. That is the law of this mat-


15 ter and always has been.


16 lJrR FORD: If th e court pI ease, t hat is not the law of th e


17 matter. The testimony <:.t the :PI' esent time cbes not shoVl


18


19


20


21


th at any c our ersation occurred between 1,fr Harriman and


trr Cantrell along the lines indi cated by the qu estions~ro-
1 .


pounded by Captain Fredericks to the vritness; the only


testimony before this court is the testimony of this


22 witness that snch a COIN ersation did not occur. There is


23


24


25


26


no evidenc e before th e cou It yet, that snch a COIN ersa


tion did occur, and therefore at\'{ inquiry into who that


man was or vrh at hi s relation to the case was, is absolut e-


ly immaterial until some evidenc e appe ars before this
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court that such a com ersation did occur, rod then v"hEn


the vri tn ess takes the stand th e sole inquiry in regard


to his relations with the present witness on th estand,


will be directed towards the moiii.ve of the wi tness who


is then on thes tand, and, as your Honor has already


in~icated, it is purely a question of proof, or order ~


proof at the present time. That is vvhat i/"e are arguing.
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Over objection the


in any wise modify the statement that there was a party of


When l,~r. Cantrell takes the stand, perhaps some of the


direct action. Pe went into an argullient as to his opinions


and his concl usians as to the reasons for the existence of


"Is there a portion of your party, the socialist party


relevant, but at the present time there is no evidence


before this court that sucb a conversation did occur.


objections--one of the questions asked of this Witness was,


things that counsel desires to inquire into will then be


which believes in direct action?"


such a por tion of the par ty as bel ieves in d ir e~ t ac tion, "


and then said Lothing which modified that in any wayj he


gave an argurrent as to his reasons, his b~liefs, his opin


ions and to t1:e causes of such a condition which did not


modify tte answer in any way, sn:'1pe or forn,.


6ucb a par ty. He said, "Ther e is sue!: an elEmen t, ther e is


110W , if there is anyt hing upon tbat SUbject on cross


examination it was not in response to a question. We made


Witness was allowed to make an explanation which did not


finished.


MR. AT'f'ZI,. \Ve object to 1;1> going into that.


r.ffi. FOrm. 1 'llouJci like to go on witbout interruption ..


ruE COURT. Tte court will listen to counsel until 1;e r.as


MR • APT'El.. VI e have a l' i ght to reply.


J~p. FORD. Whether or !ot Try position is logical, 1 believe


26· in its incer ely and 1 VJou] d 1 i 1:e to have th e cour t ] is te
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to it. I may be wrong and th':lt is for your Honor to


decide. The point is) wbatever statements the witness rray


have made on the stand are improperly in the record.


Perhaps we migrt have rr:oved to strike them out. We didn't


do so) it does not rr.ake any difference) it is absolutely


iIllmaterial what this witness believes) or his opir.ions are


as to the history of the existence of such things and that


would be the only possible excuse they can bring it out


on;at the present time it is absolutely incompetent, irre


levant and imn:aterial) not a subject for redirect eX:lrrina-


tion at the present ti~e and wholly violative of the order


of proof as laid do.wn inthe codes and decisions and the law


in this state and every otter state.


UR • APPEl... 1 t is importan tin this, your Honor: A VI i tnes6


is asked the question whether or not he made such and such


8 ta ten,ents to· this par ty Cantr ell. . 'l'1:e wi tness h0l8 given


an answer th~ no such thir.g occurred and in addition to


that he, being our witness, we have a right to call his at


tention to the fact r.ot only th':l.t he did not do BO but


that in the very nature of things it could not have been BO.


In other words) if '.Ve get fronl this man a letter) from :.!:.


~antrell, recomrnending ;i[r. ~arrin;an here for t1:e high office,


speaking of him as a good citizen, as a man fitted for the


office, ~ulogizing him, we would have a r igtt to show not


only that he did not 6 ay th3. t to ,,!r. ("antre1 ]) but how


he hav·e said it to :.:::-. I"'antrell wr.en tere is a
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happened and tba t th en the innovation of them 'IV as for


proper.


sequent to tte time of the conversa'tion in_ which he has the


Now, having gone that far, we havhighest opinion of tim.


a r igtt to shmv tha~ before this witness goes upon the


stend tta t this Iran bas become an enemy and tr:-,t he has


ow itched around and then he may pOSE! ibly have sl:oken illy 0


th.e witness, wrongly concerning him and tha.t the two posi


tions s tanding before the jury, ttey can easily glean


from the two positions that in tbe first instance at the


tin:e of this alleged conversation that it could not have


to those circumstances for the purpose of· determining Whe


ther the denial of Mr. Earriman io reasol1e.ble and probable an


reasons he became his enemy and that trey are of recent


f:t'\.brication and of recent origin. NOVi, the jury is entitled
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1 :M:R roW: We have a right to close on our obj ection, and


before this';court as )let that M'r Cantrell has said any


mean? A Uy son.


things are true? There is not a scintilla of widence


Read the question.


Th e boy you referred to \men you s aid "My boy and I


Well, then t you and your son left home together. Did


Your son? A yes.


Q,


Q


Q,


the safety d eposi t bOX, when you say ltIrtY boylt, whom do you


(Question read.)


the present time that J\,{r Cantrell has said one 'Vrord~ainst


the defendant? Has he taken the stand and said these


of the se things com erning the wi tn €ss on the stand.. .


you bre~kfast together? A No.


Q, He y!ent an d got th e car and c aIB.e back to th e bank and


picked you up and then he gO.!_.h.ts breakfast "ster you ,lent


around to headquarters? A He did.
-.-'.-.. _- ...¥ ......._----~~-------


THE COURT: Objection sustained.


MR ROGERS: Exception.


THE COURI':


""Talked dovm from home tog ether" and th at he got break


fast and 11. ev,'8nt and got th e car an d barought it around to


1m ROGERS: Th at is all.


1m FREDERICKS: That is all.


we would like to close on this, end I '~ll ask your Honor,


is there one scintilla of evidence before this court ~,t
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FRAlrK E. \~LFE, a witness cE~led on behalf


of the defendant, being fi rat duly sworn, testified c:.S


follows:


A Frank E.


DI REGT EXAlfi:H J..TI Ol'l


What is your name, pI ease?MR DARROW: Q


Wolfe.


Q 'Where do you live? A 6166 Santa ltl:onicb Boulevard.


Q Hevv long have you lived in thi sci ty? A Jibout ten


years.


Q, W1 e.t is your busine ss? A I am a newspap er man.


Q Are you -- Where have you worked in the newspaper


business? A In ,a number of cities, Los Angeles, Boston,


New York, Louisville and a number of cities.


Q Where did youtegin your newspaper career, if you call


that a career? A If you may c all ita career, I think


on the Louisville Courier-Journal.


Q How long did you 'work on the Louisvil~e Courier-


Journal?


1rR FORD: The other day \7hen Iwas examining UrBain


the obj ~tion was made going to a mants whole history,


and ,vhat is sauc e for the ~ oose is sauce for the gander.


I do not think it is necessary to gol:ack into a mants


\mole career to qualify him as. a "Ii tness.


THE COUR£: I pr esume t his will 'be very bri ef.


MRDARROW: I v~uld not7;aste much time on it.


MR FORD: It was not, pe rhaps, any 1 mgthi er tha1 ours
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when I asked lEr Bam, 'when I asked about his armycareer.


UR DARROW: That ".as a different purpo se enti rely.


THE COURT: Obj ec t ion CN errul ed.


llR DARROW: And vihere else did you work in the East?


A principally in BOston.


Q. On what paper? A The BOston Herald and the Bost on


Globe.


Q In what capacity? A I think as special writer and


part of the time as telegrapher.


Q How long were you working on those papers? A I think


mout ten years.


Q And did you come from there to Los Angeles? A yes.


Q And you have been in prac tic ally the same bus ine ss


since? A yes si r.


Q How long have you 'teen in the newspap er business, all


together? A Intermittently, I think a period covering


about 20 years.


Q Y.hat pap3rs didyou work on in this city? A The


Los Ang el E5 Herald.


Q What position had you on the Los Angeles Eerald?


A Several positions, fram that of telegraph editor to


th<::ot of managglllg adi tor.


Q How long were you managing editor? A I think about


six yel;u~S, five 0 r six years. It may not be so long.


Q Are you in the nevlspapel' business nO'll? A yes.


Q \'~at paper? A Los Ang:bles Municipal ]Jews.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


4248


Q That is the paper established by the city ?h ere?


A yes.


Q During the IlcNama ra case, Vlhat "vas your business?


A I'W8s correspondent for a number of eastern ne.vspapers,


and magazines.


Q. And Vfhe re were your offices? A Room 925 Higgins /


BUilding.


Q That was cl&$e by the offices of the defense in the
oJ


McNamara case,v~sn1t it? A yes.


Q And in that place you got ccquainted ,vi th me? A yes.


Q lJfr Darrow? A yes.


Q You had lmown .Tob Harriman some time before, I take


it? A yes sir.


Q Were you a c andidat e for offic e :Est ye ar? A I Vi as,


during the municipal campaign.


Q Vmat was it? A What office?


Q yes. A I harbo red the delu s i on I VI as running fo r


council.


Q On the SOcialist ticket, \vas it? A Yes sir.


Q Vfuere was your office in the Higgins Building in re-


lation to .Tob Harriman's office? A Next door, the next


offic e.


Q Where ViaS mine in refernnce to your office? A Your


office was across th e hall to the south of mine, I think


two doOt's, or three.
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Q ~~o doors beyond, across the hall? A Three.


toge tter ? A Yes, B ir •


Q Whereabouts?


!,ir. l!arrington sViore tr..at he


That is objected to on tte ground it is


A You were in tte corner roo~, 1 believeQ Or three.


Q It was edited there? A Yes, sir.


Q Did you know :Pert Frankl in, know who he was? A Yes, sir.


Q Pad you seen him up there in the offices'? A Yes, sir.


Q Fad you ever seen 't im, the.. t is , Frankl in and Harr ington


that was the ttird door north.


Q Did you know a rr.an ~amed John Harrington, called by the


state in this case? A Yes.


Q .Wbere was hio office in reference to yours? A Directly


across the hall.


Q How was your door, generally open or closed? A Open


all the time 1 was in there, virtually.


Q, A good many people COlLe and go to ycur office dur ing the


day tirLe? A Yes, qui te a large nuwber •


~ You also edited the Socialist p~per at this place, did


you not? A It was edited there, yes.


MR • FRELF:RICKS


in-.Iliater ial •


TFE COUR T. 1 presurf:e it is pre 1 iminary •


never saw Frar:kl in over three times.


THE COURT. Oh, yes.


MR • FRF.DERICKS. "{au want to prove II,ore than t[Jree times


1$ • DA.RBOW· No, your Honor.
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1 MR. DARRO~ Three times, besides once at his bou6e--yes


2 1 want to prove more and will prove more too.


3 MR. FPEDF:Rl CKS We withdraw the objection.


4


5


THE COURT' The objection is withdrawn.


MR. FREDEPICKS. We withdraw the objection on that state-


6 ment.


7 A Wh:'it is tr e ques t ion 7


8 (Question read.)


9 A In the corr idbr of the buD ding and in~!r. Harrington's


10 room, poss i bly in one of the other r OOlliS, tb e recept ion


11 room. "-;.!'.


12 Q About how often had you Been them together? A 1 suppose


13 a coupl e do zen times.


14 Q Do you know whether you have seen then: in 0 tter rooms


15 excepting in Harringtonts room and the corridor? A No.


16 Have you Been them convers ing t_Rge_ttert ~... _.Xf,3.~L~~_..-----_.._~_.__.~~""-------_ ..__.- .,-


17 T?E COLTRT' 1 didn't get the answer. Did you answer?


18 A Yes •.-----
19 MR. DA'FlBOW. Q, During wha: period did this cover that you


20 found them together 7 A 1 t would be difficult for nje to


21 say, but during the progress of the McNan,ara case.


22 Q. And up to towards the 1as t, or-


23 1 ae t.


AYes, towar ds tt: e


24 Q, i'Jer e you well aCQuainted 'ii i th Harr ington 7 A No, not


25 well acquainted.


26 Q State if you went to San Fr anc is co a tone i.'tl me 1,''/ i th
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date.


W2.y up.


T didn,t exactly go with him; we went onthe aan;\3 train.


Did you ha've any conversation with hiln while you wereQ


A


Q Do you remember when ttat was? A


away 1 A Yes, we talked together some on the train on our


Q Did you talk Witt him in reference to the McNarr.ara case


and the people connected With it? A We had--


Q, Do you r emerrbsr abou t the t ime~, or couldn f t you fix that?


A I should say it was acno.whore about the firat part 00
October.


1m. FORD' Just a rroment--we orject to that question on the
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13
ground that it is incompetent, irrelevant and irr,F,aterial and


MR. DARROW- You are a good guesser.


and such a place the following conversation was had,


but 1 ass ume tta t this witness is ca~ led to tes tify to


This is preliminary.


Aru 1 carr ect"?


that it is not inthe proper form provided for for the ask-


ing of an inipeaching quee tion. 1 assurr,e, and maybe 1 am


to ask him whether or not at such and such a time and such


MR • FORD - That being th e case, 1 think the proper forr.: is


lin.


an ir.:peaching qU88tion put to :,ir. Harrington or to i,1r. Frank-


wrong and if so 1 sho'L.1d refrain and wi thdraw nlY objection--


repeating to him the same question that was put to the


VI i tness •


MR • DA~'PO,{1 •
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tion.


answer tre question.


to repeat the conversation.


THE COlJRT. Objection is withdrawn?


All right.'I'PE COUR T •


THE COURT. 1'he witness is admonisbed not to do that but to


MR. FORD. The objection is withdraw'n.


MR~ FORD. Yes, that is all I ask that he be admonished not


TFE COUR T' It iel" pr e1 iminary •


MR. FORD. The wi tness has 6 tar ted to repeat the conversa-


1
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3'


4


5
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7
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11 \ MR. DAPROW' Q Answer the que s tion yes or no, whe ther you


12 did ha,re a conversation wi th tim? A 1 did.


13 Q, At that time, llr. Wolfe, did he say to you that Darrow


14 was very particular that everything should be done on the


15 Square with reference to tr.e case, or words to that effect


16 or substance?


17 NIP. • FREtF.P.ICKS. That is o1::'jected to on the grot;nd no found~


18 tion has been laid.


19 UR • FORD. As to time. PI !Z1'.~.t


MR • FREDERICKS. Peferr ing to page 3812. All right.


lIR • FREDERICKS. Not only as to time but as to the question I
I


itself. 1 am frank to admit to tr.e court 1 am nia};ing this I
objection at rar.dom, 1 have sent for my notes on the matter.\


I


FREDERI CKS • You are pronloting me ali t.tle here.
=- 12'~~>'i«""'''''''''''1~


1 W ill shOW you llIine, Gener al •


What page are you ref err ing to?TPF. COUR T.


r,m. DARROW.
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MR • DARROW' Wi thdraw the obj ect ion, do you 7


MR. FRED~PICKS. Yes, 1 withdraw the objection.


MR , DAPPOW. Q Now, if you 'N ill answer the qu es t ion •


TEE COURT· Read the question,


(Ques tion read. )


A '7ords·to that effect.
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1 Q Did you have any other conversation with him efter


2 the arrest of Franklin? A yes.


that he had nev er seen th e slightest sign of crooked


practice or any bribery around the offic e, and that he


3


4


5


6


7


8


9


10


11


12


13


14


15


Q In r eferenc e to this matter? A yes.


Q, A ff3\v days e:fter th e arrest 0 f }fr Franklin, di d Har- \.J .
rington say to you in the of fic e in the Eggins Building, \


or'in the hall or thereabouts, UIt was all nonsense, '


the talk of Darrow's' being cOIUlected in any VlfSY with


the bribery of Loc k'l1O 0 d, that he h a::l. knOVI11 Darrow too


long and had been too intimate]y connected vIi th him and


/
lmew Darrow coul d not have lmovffi arwthillg about i til, a r I
words to that effect or in substance? A Yes, he made:


. . "-. l ---- 1
a stateIl'Jent in sUbstance suc1'l.as.. is read there. . ",!:~,~<,,,, ..L, _""'
_--- w -~·--~·'"··~..'"-·,~~,·,~··-.... ,·~--···f~..-O<.•~'-~"-' ..... , ,- _'. - -- - --- .. ' .• _.o.,.,...,,, ...,,~._ -". ,-,.'- ,--",.,...._~ "-''''''-'':;~~.~'. ':;~,>'.. /.:::., ...,:;.~<:;:,~:;··~;c·,<,1.',..i'l' ~::;!> ..' .'-,' , .' .' .. '-.. i.' ',>< <.' - ...•


Q,- ur Wolfe, during the fe "! months that the Mcl-Tamara {
;


16 case vIas in progress did you meet me frequently? A I


17 saw you every day.


19 quently when you passed by my door and nov; and then in


20 your offic e.


18 Q lnd whereabouts, generally spealdng? A QUite fre-


it was BOnnie Brae.


sion it is north.


Q Did you lmOVl v:here I lived? A yes sir.


North or south? A I don't lmow just where First


Do you nO'll recall th e name of th e street? A I think


Q


Q


street intersects BOIUlie Brae, but I am under the impres-
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Q Over in the vic ini ty of Suns et Boul E-V ard? A yes.


Q Have you ever been at my house? A yes sir.


Q,. At the office) how frequently did. you say you had seen


me) about? A I think I saw youevery day during the


time the trial was in l)rogress.


Q. .And hovl about visits and conv ersations as to wheth er


we had them frequently? A Almo st every day; every day or


so.


Q 'Where did you live? A Where I do now.


Q. Well) now) you have given us the street number) but what


portion of the ci ty? A In Col €grove.


Q That is out Hollywood way) isn't it? A South of


Hollywood.


Q .And you lived there at that time? A ·ye.s.


Q i,~hen youcame to my house) or went from it) ,mat car


did you take? A I took t he Los .Angeles pacific, the Cole-


grove car.


Q on vrha t street? A It runs north on Hill street,
I •


Sunset BOul €Verd and Santa 1!on~ca Boulevard.


Q i:7h ere did' t hat c,ar land do\'m to\'Jn? A At the Hill


street station between Fourth and Fifth.


Q Stop at the other streets? A It stops at all int er


sec t ion st r eet s •


Q What did you know as to whet her I went out OJ er tha t


same line, or car at di fferent t 1m E5 when I came in?


A I saw you riding on those cars on some en casions.
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Do you recall the morni!\<s, or do you r ecall th'e~"-<lliY"''Ofl'''H''''


2 Bert Franklin's arrest? A yes.


3 Q Do you mow the day of the month or don,t you recall


4 the day of the month or the month? A I have seen the


5 date mentioned frequently; I should not have recalled it


6 o~hervfise.


7 Q Is there aI\)Tthing in your mind to recall the date, or


8 do you remember just there VJaS such a day? A I r ec all


9 the day.


10 Q Do you remember ",'hen you first heard of thea-rest of


11 Bert Franldin on that day? A yes.


12 Q Jlbout what time ofday did you hear of it? A I


13 think between 10 and 11 o'clock, possibly 11.


14 Q Do you J~ ecall how the information first came to you?


15 A I think it CaIne through one of the clerks or stenogra-


16 phers coming into the room and making the announcement.


17 Q How long before t m t tim e had you seen me, as n ear as


A I think you


HOw :rar is that viaduct, or. don't. you.r ecail, from


lnd vihereabouts? A At the office.


Do you recall where I took that ca'r?


Where di d you see me first that morning, if you r ec all ?


On the Col Eg rove car coming in to th e city.


Q


there, as you usually did.


Q


Q


Bonnie Brae? A I think it is about 100 yards.


A


you c an~etat it? A !bout two hours.18


19


20


21


2


23


24
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26
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1


2


3


4


5


6


Q You don't know uhich pla:e it vfas? A No, I saw


you shortly eft er we P.-?<R.?L~d_,.t.he.r..e..
~._.--. """~~.". .."~,,_..,..__",,,,ffo~"'" .'


Q,' And whe re vrere you? A on the rear of the car.


Q, Sitting do,,'iIl or s tanding up? A Sitting.


Q, Do you remember how th ecar',vas as to y.heth er peopl e


were standing at, that point? A yeS, they 'J'Jere standing


7 then, ~nd quite a crowd got on at Elysian Park avenue'


8' """at the transfer point. ~'
9 ._._...._._,_.-.._-~--_.,., .."' --, ,


Vhat park? A I think it is Elysien park avenue,


A Abou t th e time we got off th e car?


8:30.


oo\"m? A Ab ou t 8: 30 •Pnd came


And do you know ~here I got off? A You got off at


Where did you .~et off? A Second and Hill.


lTb,ere is that point? A That is about 4 or 5 blocks


Do you recall about what time in the morning that was?:{


yes. AQ,


Q,


came'dovm.


the same place.


Q


or at the poiht where the Eylsian park cars at that time


Q,


Q


have ~D¥ c arN ersation.


~st of BOnni e Brae.


Q, Do you remember whether we had any comrersation on ~\


th ecar, or do you remember where I was on th e car on that


morning? A You stood on the rear of the car. We did not


25


10


11


12


13


14


15


16


17


18


19
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21
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24


26
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A Yes.


Tte 'IV i tness


t.~e off ice 01//'\<----,,'""""--,.,...::....",...~.,:,," ..


A About 30 minutes.


We walked, coming down tothe car?· A


T'PE COUR'T'. You can answer U:.::.t yes or no.


coming down, especially'[ A You as ked me--


immaterial, calling for eVidence, self-serving declarations


your usual time, or wha t7 A Yes, it was my uBL::al time to
~ _h_..........._ ~~_':'":, ..


go to the office.


Q And bow long did it take you to get down fron, !Iollywood,


Q • And what did we do after that tin:,e, after getting off


THE COUR T. Yes, answer the quest ion yes or no.


ember any of the topics of discussion"/


Q ffave you any spec ial w:aj: of fI'x,ing that time or was it


answer.


rm. DARROW. Q ~ri thou t say ing WhCi t W8..S said, do you r eni-


Q. Do you rerr,ember whether we 1;rere discussing anything


even remotely touching uvon the topics, and hearsay and


A Yes.


a cone ~UB ion.


MR. DAnROW. Q i71'atwere a:ny of the topics we were dis-


MR. FORD' Just a monJent, thatcalJs for a yes or no


is admonlshe~ to answer the question yes or no.


MH. FO:1D. We oeject to that as incoD:r;:;etent, irreJevar.t and


cuss ing?


~ .. ---'.-..I:R. FORD . Vi: e obj ec t to tha t as call ing for hear B ay, call ing,


for a conclusion of the Witness us to the subject rLatter,


Colgrove?


14p 1


2


3


4


~
5


6


7


8


9


10


11


12


13


14


15
1


16 i


17 I


18


19


20


21


22


23


,24
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26







1


2


3


for--if the declarations are anything that would be 6e1f-


serVing--l do not presun:e trey ar e admiss ions--


MR • DARROW. They might be.


I
I


4' MR. FORD. Yeti would not put them cn, I know thc:.t. We


5


6


7


8


9


10


object to that as calling for self-serving declarations.


1~. DARROW. Your Honor, that is not in the line of self-


serving declarations in the least and no conversation will
I


be called for of that nature. 1 know the rule perfectly


well. The question is simply how long we were together and


VI hat we were doing, and that is all.


11 MR. FeRr.. The wi tness has testified tf.ey did rave a con-


12 veroation and remen~er8 of the sutjects of the conversation


13 and 1 think that is far enough. If we open it by going


14 into those sub:ects that would be an entirely different


15 matter.


16 THE COunT. Counsel has stated they were in noway self-


17 serving and trey were brollgrt out for shOWing the approximate


18 time and the manner of their putting in their time there


19 and the court accepts that statement at its full face


20 value,


24 with that statement--


26 made. VIe nre sin;ply going to the reasonableness cf the


21 MR • Form. Fe can ask for the length of time wi thou.t the


22 necessity of going into it.


23 THE COTJR'T'. 1'os6i'l--ly so but he Vlants to go into it and


DARROW. We 8uarar..tee there will be no such staterr.ent25
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1 rer::errbrance, and all tta.t.


2 THE C01:1R T. You rray do so.


3 lim ~ DARBOVJ. Q. You might state, as far as you recall, any


4 of the topics of the conversation?


5 can:paign thrlt 1;V:o.S tren in progress.


A We spol~e of the


,'r'\'~ -__--..".w~....N-+....::::...~.IiI'i:i.-,.;: •• 'Iff'... ;'\:~-:"';


6 Q. And you say we got off at Second and Fill and that was


7 hmi far fron: the office? A Ttree blocks.


8 Q And wben we got to the 'Higgins Building, what was done?


9 A We went up in the elevator.


10 Q, And where did we g07 A Went to rr,y office.


11 Q Had your office been opened? A No.


12 Q W!'at was done thers at your office? A 1 unlocked tB'e


13


14 coat and hung them in the wardrobe.


15 Q. Did you leays the door open or closed? A I left it


16 open.


17 Q Wbere was 1 ir.. tte rreanwbile?


1 - tal king to ille. i--


A You stood in the door
-_···"'········_--~·----·r···


__~~~~u~~~·~~,iD~"'.r,~r.:..f.iJ..i.'-9:i~,,'t,;:/-~'-.:,~;.-_2


19 Q Wh~lt particular topic, in reference to tre can.paign,


20 was under discw:;aior., if you reGall? A You had a plan


21 'Nher ety we li'ight--
-------------_.


22 'MS. FORD. Just a mOll,ent--the 'iJittneas is


.23 something about "you had a plan whereby" ar.d the ques tion


24 called only fer the 6ubje:jt of the cor.versation.


;,s • I;AF'ROVI. That is right.
and


i.~ • FOHr:. 1 haye no o'bj eetioY'. to the question/as}:; ..
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',V i tness.


the witness be confined merely to the particul ..ir sUbject


which would be hearsay and not pertinent to any issues


befol'e the court :md an atten'pt to cross-exan.ine their own


A Yr:;;s,we


A


'.l II •


in;n:aterial, calling for th·3 substance of a conversati·:.m


TEE COLJ"RT. :,~J. Darrow your staterrent atill applies th::it


that time in referenQe to getting votes?


Q What ones, as you rec~ll any?


HR. FORD. Vie object to that as incompetent, irrelevant and


Q And any particular issues tt?.t were being involved at


were discussing the method of getting votes.


cults ing, if you recall it, if you do not--


THE COURT. Yes 0


MR • DA?ROW. Q, First 1 will ask you, as 1 dici the parti-


cular topi,C, the part of the campaign which we were dis-


without stating the detail of


1


2


3


4


5


6


7


8


9\
10


11


12


13


14


1"' I°1
16 I


17 it is not any self-serving declaration?


18 MR • DARROW. Yes, your Fonor •


19 THE COURT. !{erely for the purpose of fixing the tiree and


20 identifying it?


cr edl t of the story •


1!!R. ro~D. Upon tblt point, your Ponor--


stance and detail which always adds to the credit or dil3-


21


22


23


24


M:l. DA??OW Not entirely that, but by giving the circun-


25 :'$. DARom;. Not any self-s·~rving declarations


26 just to sho';\" the rea~on of it.







·
1 ~J1R. FORD· r3.rdon me •


2 MR • DARROW. All right.


3


4
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6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25·


261


4262







4263


sOught to show by his questions that the testimony of the


taked by the People; they cannot go into all the various


•cases that he wilfully falsifi as. Now, that is s allet hiI'lg


to be brought out on c ross- examination. Thi s wi tness is


in his memory, or that his motives are such and his c 011


duct is such that he is wilfully false, one or the other;


then they may go into the details 'of it, but this is sim


ply an attempt -- I do not make any charge it is wilful or


anything of that sort, but it is simply an attempt to fore


stall the cross-examination and to bring out all the det"ails


in advance of th"e tim e provided fa r that purpose, and


upon the ground it is incompetent, irrelevant and imma


terial, especially is it immaterial at this time; a


vritness is unreasonable, that the vritness is either faulty.


supposed to be belling the truth, he is presumed to be


telling th e truth, and coun sel have no right at the pre


sent time to add all the various circumstances to add to


details unless oncross-examination the,dverse party has


that presumption, they cannot even introdufe witnesses to


the good character or good reputation of this \~ri tness


unless the reputation of the \rltness has first been at-


MR FORD: And upon that point, solely to say this, that


on examination, in the absence of eny showing to th e con


trary, that a \vitness is presumed to speak the truth,


and by the cross-ex:amination of the adverse parties, is


to show eLther that th e wi tn ESS is mistaken or in some


25


26
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witntissis presumed to tell the truth. If he says, tlWe


stood there for an hour or a half an hourtl , he is presumed


to spe,1k the truth until the cont rary appears.


THE COURr: Obj ootion eN erruled. Answer thre question. I


. am or erruling the obj En tion on Jlr Darrow's stat ament


tnere is nothing in it that is self-serving.


~}[R DARHOVl': It is not, but it is for the purpose, as per


haps ur FOrd suggests, of elaborating. \Vhile the \'Vitness


is presumed to speak the tnlth, still there is no reason


why you cannot shoW' his story reasonable and all that.


THE COURT: I think you have a right to go into those


details here. Obj ection <lTerrlll ro.


JIR APPEL: We wan t to show What lftr DarroVl was engaged in


th at mo ming •


THE COURT: The court has opened the door for you. I


see your point. Go ahead. Read the question.


(ctuestion read.)


A 'What issues?


. Q, Were there any special issues that were getting into


tbe campaign that were spoken of at that time? A yes.


Q, v.nat ones? A The liquor question.


Q, Ves anything said--


THE COURT: Ur Darrow, I think we-, better take the usual


r ec ess at this time. Gentlemen of the jury, bear in


mind your former admonition. We will ta ke a recess fo~


10 minutes.
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A yes.


-discuss that affair with me.


unlocked the doo r and.went in.


I I
",.1'


.. ~.<.~.,. t····"


You m~ proceed,


.And then 'where di d yO'll go? A I went to your offic e.


And state where IVJas? A YouYJent to your office and


Q And for what purpose did we go to the office?


Q. .And state y,nether we continued that discussion, that


or other topics? A yes, we continued the conversation


A You told me if I was going to your office, you would


Q And were we togeth er at th at tim e? A yes.


Q That isbetw'een -- from yours and min e? A Yes.


Q I beli e;e you s aid mine was about three doors from


yours on th e opposite side of the hall? A yes.


Q And di d you .t~o into the office -- my office vii th me?


Q


Q


(Last t~o questions and answers read by the reporter.)


Q ·ur Wolfe, about 1'10'\17 long, as near 8S you can remember,


did we stop at your office t hat morning? A About a min-


ute.


(After rec ess. )


THE COURT: All parti es are pr esel1.t.


l}[R DARROW: What was the 18 st said th ere?


gentlemen.


1


2


3


4


5


6


7


8


9


10


11


12


13


1


15


16


17


18


19


20


21


22


line.


Yes, about how long, or about what time it was


Do you know about how long? . A How long we took?


either of us left, as near as you canget at it.


Q


26


alou,3 that
24,


--------.Q
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23







1


2


3


A


recall? A You said you


4 MR FORD: .rus t a moment. I object to that upon the


Ayes , youvmntat t het tim e.


And state ';"rhether I went away soon after or mout that


What headquarters? A Socialist headquarters.


time?


quarters.


avray.
~~>-"""'


Q. Was anyt hing sni d as to ",he r e? A yes.


Q, i;1Jhereabouts? A You said you\'\ere goirJ,g to head-


MRDARROW: \1hat was said? A You stated you had to go


HR FORD: Just a moment no obj rotion.


Q Pnd what was said?


ground --


IffiDARROW: First, what ves done, what did you see mE? do?


A Saw you receive a telephone call.


5


6


7


8
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v.iliile I \'I'a8 there.


1 think 1 want to ask


1 don't understand?L ' ,
u ~nle,rp to wr,a t


Q Did you see Bert Franklin there th~t lliorning? A NO.


Q, Did you see Fr ankl in or Harr in an ::\. t any tin,e tte..t ILorn-


Q Did he COlIe to ttat office that,n:orning ',vhile you 'llere


ing up to that time 1 A Ho.


Q Did .Job Earriman corr.e ther e? A No.


Q State 1Nhe ther or not ';"18 were together fron: the time 1


there and 1 was there? A He didn't enter that office


Q And r(hnt did you do? A 1 went down t:r.e corridor 'oVith


the tin!8 1 left you until 1 hea.rd of tf'e arrest, yes.


you as far as Try door and you wen t on do',vn the corr idol' •


you at your office? A We were together.


got on the car until after the telephone call and 1 left


up to the time you heard of Franklin's aTTest? A From


Q. Were you in the office from the time you got in there


M::1 • DARROW. That is all.


arrest.


Q You I' ell;enber ',vhether you saw them again that day 7


MR. FREDE? 1CKS.


MR • I:APROW. pp to the tine he 'teard of Franklin's


Q, A:c.d clid you see me again up to that tin.e? A No.


A 1 saw Barr in:an tha t nigh t.


Q And you say you learned of the arrest of Franklin about


hOli1 long after you saw ri,e leave you? A Ab:)ut two hours.


one fur tter ques tion: Q Wha twas abOll t th e time th 3.t


1 left you at the d~-r when 1 said 1 was going to tte


16s 1
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1 Socialist headquarters? A Very nearly at 9 o'c]ock.


2 Q As near as you reme~ber that ia the time? A Yea.


3 ME. DAnnOW. That is all.


4


5 CROSS-EXAYINATION.


6 !viR.. FREDEFICKS. Q, You saW' ~!l'. 'Carrow almost every day


7 during the progress of the Mcnamara trial, didn't you?


8 A Yes.


9 I Q Did you have some interest in the UcNam:rra trial?


10 A - Intere3t in what way?


11 Q, Any way. A Yes.


12 Q What? A 1 was interested as a rr;err,ber of tbe working _


13 class, interested in a trial of that nature.


A Yesi.
, ."""......._~


Not d~rectly.AYou iii-ere interested in the defense?Q


Q Were you employed by tte defer.se in any capaci ty?
.."", .,-.~,-.,.-.--.,,,.---,~,,,.- ~.. "" .. ...,,".:.'''''''"-'.,-. ,," -"', .~.-~ .._,-'''''".'',''''''~ ..,. ~'''''''.'-.''~---------_..__.,------_..__._--...


14


15


16 Q In what capacity'? A Conducting the clipping bureau.


17 Q Who enployed your A. ),;r. Harriman.


18 Q :.~r. Harr in an ? A ;,:r. parriman •


19 Q And 1~.,r.en? A 1 cannot fix the date.


20 Q, Approximately"{ A Ear.ly in the progre~s of t:be tr ial or


21 at least early in the progress of t~e case.


22 THE COURT. 1 will have to ask the reporter to read that,


23 I dian 1 t understanCl whether Harr ington or Harr ia,an •


24 REPORTER.
....
JIarr iman .-


Q Early in the SUlLIi,er 7 A Yes.


Q, ',';81'e you employed by the job of by the tin,e7 A


MR • FREDER leKS.25


261
I


I
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Q So much a month or a week, is that the idea? A Yes.


Q Who paid you? A ~11r. Russell, 1 bel ieve.


Q Alwaya? A T'ossibly not, towards· the las t, 1 don't


1


2


3


4


time.
4269


5 recall who paid at the first.


6 Q. Do you menn Mr. Russell paid you towards the las t or


7 you don,t recall towards the last? A 1 recall that Hr.


8 Russell paid me towards the latter part of the trial,


9 1 earlier tban that I don't recall.


10


11


12


13


Q


Q


Q


Q


lltr. Darrow ever pay you any of the time? A No.


Mr. Darrow ever pay you any? A No.


Not under any circumstances? A No.


What Was the nature--you were sin.pl~Lclipping articles
---_.-..- ... .'...-"".......,._"-""._-~•._,".~ .• - ••> .•"'"-...,-.••_,--.••. , ••_.'~~., ',' .' ,,' ,..', - ", .....~.-'-


14 from the newspapers in regard to this trial, is ttat the


15 1 idea? A Yes, 1 Vi3.S overseeing the clipping.


16 1 Q Yes. Well, you were doing somewr i ting for the papers


17 also, '.veren't you, in regard to the trial? A Yes.


18 Q. You were writing up the defense end of it for differmt


19 paper s you subscr ibed for) wer en 1 t you 1 A No.


20 Q You were not? A No. 1 was wri ting news stories.


21 Q You were writing it frorr: the defense's side? You were


22 in the pay of the defense) weren't you? A ~lot in the


23 pay of the defense for the purpose of wri ting any articles.


24 Q You were not? A No.


Q Well, then, your writing of articles had nothing to do


- .. _---.~ ",L,._ '''", ' -.'_, .-,,",.-,""', ........ -.~,.- ..


25


2G I Wi 1fu-~-y~~;;-~~~;~'~-"~~ ~~~-"'~~~6'e'-of the defense? A No.


I.
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1 Q. That didn't influence you, tbe fact you were employed


2


3


4


5


-6


7


8


MR. APPEL' Wait a n;orr.ent--that is objected to as not cross-


exardna tion.


MR. FREDERICKS' The Witness adid he was not writ:i.ng


.articles in the case of tte defense, that is the point 1--


ViR. APrEL, It is not croBs-examination, it is ilnmaterial.


~


i
I


I
I
I
I


9 THE COURT. ,...,verruled.


10 MR • APPEL' Wee xc ep t •


11 (Last question read by the reporter.)


12


13


A No.
......
MR • FREDERICKS'


A No,s,'r)
I


Q. You wr ito for the Appeal to tReason .//\ I


14 Q What papers did you 'i,rite for7 A About 300 papers and


15 magazines •


16 Q All Socialist papers? A No.


17 Q Any Socialist papers? A Yes.


Q, You were very partisan on that side, weren't you, :i:r.


Wolfe? Al tr:ed to write r..v atories according to n;y inter-
---~----- ~" ,- - " -- --' -,._._--_.,


pretution of tbe struggle, an:llcertainly wrote them from


the viewpoint of the working class.


18


19


20


21


22


23


Q


Q


Largely socialist papers, were tbey'?
,... ._...._,." ..._ ....<."._-_.__."."T--••. :,.".~ .. ~ •. "." ..."-""'''-'-~ ~--''' "-v', •• ""'_"_'_••.• ' ••.,-,.~J"


And labor union papers? A Yes.


A Yes.


24 Q And you ivrote your stories and your entire attitude


25 was one of sympathy wi th the 1I-c!1anl:3.ras) wi th the defense


26 in tbat case) wasn't it? A One of 6yn~pathy with labor,
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1 Q Well, it was also one of sympathy with the McNamaras


THE COURT: It didn't strike me th at way. Read the ques-


THE COURT: Obj ection Ol erruled.


IffR ROGEHS: .rust a moment; that question is misleading, if


or something of that kind, and to t hat extent the ques-


Yes, I


I didn,t recognize them as representing labor.


tion. (Last question read by the reporter.)


A


tion is misleading, the YiI'itness has not so said.


dividuals, with the cause of labor.


't Well, you recognized them es representing the cause


of labor, to a certainf!x:tent in that matter, did you not?


in that case,':vasn't it? A Not specifically with the in-


ground it is not c ross- ex:mnination; it is incompetent,


i ITelevant and immaterial.'


cles. RoYT, this question assumes that he has said


well, you were 'tJriting articles in the pay of the defense,


your Honor please, and I think he has answered in this way:


he has said that he was paid for running a clippi~~ bureau,


but he was not paid by the defense for vrri ting any arti-


UR APPEL: We exc ept.


(Last question read by the reporter.)


•
MR,APP:EL: Wait a moment. v;e obj rot to that upon the


}![R FREDERICKS: Well, you were '.rrriting articles and paid


by the defens e for labor in th edefense, were you?
,/


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


think it is susceptible of that construction.25


26 tion is well taken. Obj ootion sustained.
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1 J,~R FREDERICKS: Who paid your offic e rent, 1fr Wolfe?


Paid by thedefense wasn't it? A _yes.
-", " _~.._~ ,....,.,.;.._.._""'''''~..,...._~''''"''''', _, _.,-.__ _._ '''...,'''_ ."...,...",.",-""., ,"'; ..~""., -.,....'~~., ...,. .. ,


That is wh ere YOlHIrOt e your s tori es, wasn f tit?


A No.


I don't know


You di dn 't p wit?Q,


Q,


Q,


A


5


2


3


4


weren't you? A No.


In short, you were the pUblicity man for the defense,


you used, stationery and all that, ViaS thedefense's


material, wasn,t it? A No.


,,:
Up there in the 0 f'fic e of the d efens~?'The mate~i~r""""


A •6


7


8


9


10


11


12 Q,


13 fo •


Did they have any such man? A Not t hat I ever heard


And paid by the defense, that is the only income you


had, vresn't it? A No.


llR PPPEL: Your Honor, he has not said hewas paid by the


V.Titil'\3' impartial navs, is that the idea? A Writing it


as I said, from the viewpoint of labor.


14


15


16


17


18


19


20


21


't


A


Q,


You had 300 papers and magazines you were writing for?


yes.


And you'llere occup~ing th e offic es for the defense


22 defense for that purpose. We obj ect because it msumes


the witness has said.


exarrtination.


contrary to what the '[fitness hes stated, and, not c ross-


J,~R FOBD: We have a right to assume the contrary of vh


23


24


25


26
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this.


answer has cured it. Obj ~tion overruled.


(Last question


(Last QUestion- andRead it, Mr Report ere


From the nenspapers, income from the newspapers and


From wri ting these s toties? A yes.


yes.


Q


A


Q But generally, the material that you sent, yousent


free, did you not? A' No, Isent it free to the papers,


'Well, you'vvere, if I may use an e:<:pression, boo sting


two 0 r three times and h as stated the contrary of that


thedefense's side of the proposition in that trial, and


answer read by the reporter.) Yon had further income?


MR APPEL: VIe exc apt.


THE cour~: If there ~s any vice in the question, the


statement, and assuming contradiction of the witnE5s'


timon;! to which the vlitness has not testified.


magazines; is that the idea? A In some instances, yes.


THE coum: Let me have the question first.


read by the reporter.)


:MR ROGERS: The preceding question shows the vice of


that is '\Yhat you were hired for, -.rrerentt you?


HR APPEL: We object to that upon the ground it c:asum€5 a


state offacts not testified to by the Yfitness, on the second


grolUld, it is not cross-examination, and upon the further


ground that the witness has already answ'ered the question


:MR FREDERICKS:
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THE COURT: I think the question has alrea~:r::een asked


and anSVler ed in subs t anc e.


MR FREDERICKS: I pr eSUTIle the COU1't is going to sustain


it.


THE COURI': Obj ootion sustained on that ground.


1m FREDERICKS: Were you in the court room during that


trial very much? A I think I was in the court room onoe.


~ Only once? A possibly tvrlce.


~ And you vvere vrri ting news of the trial, and you 'It ere in


the court room just once? A yes.


Q Wh ere did you get your news? A I got it from various


sou:rees. I didn't write detailed stories of the trial,


as itvJas not necessar.f for me to be here each hour.


~ You got most of your material from :Mr Darrow himself,


did you not? A No sir.


~ No. vVhere did you g et it? A I got a 1 arg e po !tioIl_


of it from the daily papers, from the dailynewspa~~rmen


and some from repres Bntatives who came here.


~ AlloVT me to ask you ";fhat portion of your income was


derived from thedefense? A' I should s ay --


~ During that time? A Possibly a third or one quarter•
. ._,_~._....·A.',·--.'..r ,_ .•


Q. Is tl1a tall? A That is about all.


Q The r est you got from the magazines and papers that


yousent articles to? A I got a portion fran them.


Q. I didn't intend to go into another


thos e tvro employments.. You were also employed by th e
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1 Socialist party, were you not? A Ho.


2 (l Poli tical party? A yes.


3 Q Well, vrhat is the difference between the Socialist


4 party and th e Socialist poli tical party? A The National


5 Socialist Party.


6 Q. The Hational SOoielist party and that was a part of


7 your income? A yes.


8 Q A rart of it was from thedefense in the JJcl'ramara case


9 and a part of it from wri ting articles? A yes.


10 Q, VJh.at portion of it was from writingerticles?


11 A I am not able to say. I paidvery little attention to


12 suchdetails.


13 Q Very small portion, was it not? A No, I should say


14 one third.


15 Q Well, 1rr Wolfe ,),9~1~~__ a_~ reat"admi:rer () f ur .1)~rroy.. , ..---_.,-_....~......


16 are you not? A I am.
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•


------
-------


Did you ever


.j.'ulrr.es •


Possibly a week; two weeks, was it as n,uch as two v/eeks?


wo n t say. -~,--~~"""'.-~-.~"'.".-..- ~>
T


'Probably four or five


MR • FREDERICKS. VI i thdraw the quest io'n.


exarr.ination •


A


learn that he was suspected of complicity in this offense?


Q NOVI, th is time when you say you wer e in the--this mornin a


that he ever suspected him or he ever knew it, not cross-


has not in any manner ever testified on direct examination


Q And were you at that time? A Yes.


Q. When did you first learn it, the very firat time?


A Several days after the arrest of Franklin.


of the 28 th--by the way, ',,:hen did you fir s t 1earn that f.ir.


Darrow was suspected of complici ty in this cr 1me?


MR. APrEL· Wait a moment--we object to that, the witness


Q, And who did you learn it from? A 1 n.nj not able to say 0


Q. How many days after Franklin's artest was it? A 1


MR. FREDERICKS. Referring to Mr. Darrow. A Yes.


couldn't say positively, a week._----------.. ~


MR • DARPOVl. Read that ques tion •


(Last question read by the reporter.)


Darrow? A Ot: J poss ibly half a dozen times.


Q


Q Pow many tinJes did you come down on the car with ~\~r.


Q. Pal f a dozen times he wal }:ed wi th· you up to the office? .


A


A Not always.


Q, 'How n.any timera did he walk With you up
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1


2


3


4


5


6


7


8


9


10


11


12


Q Later on you re1ated sOIl.ething that occurred at sonle


ether tin;e when he came up to the office? A You are


asking me something about walking with him at other times


and 1 am answering questions along that line.
\...


Q Weren't you on direct examination relating something
•


that occurred at anotrer time aside from the morning of the


28th "1 A No.


Q You are sure of that? A rositive.


Q When Was it first called to your attention that this


thing occurred on the 28th, what you have related?


A That this thing occurred on the 28th?


Q What you have related, that you were up With ~~ir. Darrow


13 that rr.orning, when was that first called to your attention


fically.


A 1 donlt recall the conversation. 1 probably spoke


the events.


occurred to myself.


Q And who called it to your at tent ion? A 1 th ink it


Q Why, how 7


Q If you recalled that he was up there that morning?


A ~iot that he W2.0 there.


Q Gener al1.y 7 A 1 think 1,1,. Darro"!; asked me if 1


-
:p,arrow conc.erning it. -------------------


.. ~-.;.'-"""""'"' ........~"""'~ ...~.-........_-~.~ .. ~ \" ..


Q Wl:at was the conversation? A 1 8ou1dn't state speci-


after the 28ub? A 1 think about a week later.


Q That was t·he conversation as· ne::.r as you remen.ber it?
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1 him about the Franklin matter,,·


2 Q You mean the arrest of Franklin? A Yes, sir"


3 Q. W'rat was there that brought up the converoation between


4 you and :11r. Darrow as to he and you being in the offi ce to-


5 gether that morning? A 1 heard whisperings of ;'~r. Darrow


6 be'ir>..g suspected of con'plicity. 1 went direct to 'tim


7 get a direct statement from him. ,",r ••.-------.,f',l
8 Q He made this statement, is that it? A 'ge didn't n:ake ......


9 any statement" He made the atatemen t to me concerning.:-.-


10 Fr an k1 in's cas e" _...-'~-,,·,..·,,·"'·······'''''~.'"w,,_'''_ .. v.-----~--'-.·-.-~ ..,..--'
11 Q Wh a t did he a ay ?


12 MR. APPEL· 71 ai t a momen t--we ob j ec t to that ~ your Honor,


13 as not cross-examination; it is inco[L:petent, irrelevant an


14 immaterial. Fe can only say that he talked because it


15 refreshes his memory as to the time in question. Fe


16 cannot call tbe declara tiona of the defendan t to tim


17 because it is not cross-examination and for the reason


18 they, thems elves J your Houor,' obj ec ted to any self-0 erv ing


19 declarations on the part of :\lr. Darrow.


20 MR. FREDERICKS Let we wi fudraw the question for a ffioment ..


Q Several weeks later? A 1eo.,------------------------


21 1 will withdraw it. Q now, when was it that you


22 talked over With :,1r. narrow this occasi on which you have


23 testified to about being in the office that morning with


24 him, that is what 1 want to know? A 1 think that was __"""'"t'o


25 several weeks later" ~_._-__.__., .._..~,_ .._----_~..------_.~~


26
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------_._ - .


Q 'l!el1, tr'is was on tbe 28th of November, was it before


A It was sonietimegether, when di~ he first?


Q Wh en was the fir s t t iITe th'3_ t you ever hear d that Frank-


A He spoke of talking concerning his complicity. __.


);ffi • FOHD. We submit it.


(Last ~luestion read by the reporter.)


that particular feature that first occasion.
___.,;..~~....,~....,. ....~_ .. "".._',"~...,_,.~ __~ ..._.~,.,~ .."~._--.'~~~ .."_' ....... ··,..,,·,··.""",."",,.·'''••..-R...., ...._,.,_,__ ._.


q:..·-i.i;har-{ea:t·~·;~d·id you speak of on th e fir s t 00 cas ion '1 _---,,0[


Q ~ow many weeks later? A 1 am not able to say.


Q It Vial:) on the first o8casicn'? A No, we didn't speak


it is not cross-examination. It calls for conversations


A Iw~n~ to him--


MR. APPEL. Wait a morr.ent--we object to that on the ground


TEE COU'R T • Obj ec tion overrul ed •


1ffi • APPEL. We except.


which would be self-serving declarations.


lin said he was up there that morning and got that n:oney


from Darrow? A 1 never heard he said


Chr is tmas? A 1 am not able to fix ito ~------,---~_.


Q You never heard that he said it? A No.


Q. Well, then, how did it COD,e that you and Darrow


1m. FREDERICKS. Q Did he say on that first occasion-- ~


did he call your attention to the fact on that first occa


sion, that he and you were up there in the office to-


Q Well, now, how much later as near as you can fix it?


A Probably several weeks, several weeks later.----------_.....-......~~ .........~.......-...--...-<---_..........,~-'~ .... -.-.,,~.~ ...,.~~" ...,._,.......-...-.....-...-,"".~-
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Now, if the witness should answer, your Honor,MR • APPEL.


talking about where Darrow was that morning before he


down on Main street'? ,._.---.~ _- ..~-... . -.." -..- ..-._-_ --.~,.


MR. APPEL· Tait a moment--we object upon the ground, your


Honor, that the witness has not stated that they were talk


ing about marrow and he being there, and it is not crOSG


examination at all. Asking for a conclusion or opinion of


the witness.


MR. FORD. The court will recall--


anything that :vir. Darrow said to rim as to any statement


being niade or having heard anywhere, giving him inforn:ation


that i,l!. Darrow was there on Third or Main atreet, 1 don't


wish to argue-- he will have to come and state all the con"':'"


versation, being a self-s'3r~Jing statement and they have kept


us from saying that.


Now, here they have the same set of facts not


testified to by the witness and tbe witness \'lould naturally,


would have to state, your Honor, what the real conversation


is. We will be entitled to show that, and under the ruling


announced by your Honor, that we could not show the 8e1 f


serving statement, that rule n;ust work batt. ways. It must


shut out those 6 ta tements. 'He can ask him in a general way


MR. FORD. If the Cour t pI eas e--


THE COurt T· Let ll;e have the ques tion aGain.


(Last question read by the reporter.)


26 ?1'L-iE COUR T. Objection overruled.
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1 ~rt. APPEL. We except.


2 1m • FREDERICKS· You understand the question?


A 1 th ink :,ir. Dar row spo ke of th is


A Yes.


A After Franklin had taken the stand, after F-ranklin had "IF"
~.{f"


Q Please answer it.


7


3


4


5 after the beginning of the trial. ------ ----__--~


6 MHo. FREDERICKS· Q Oh, after the beginning of this trial?)"


8 testified.
l


9 Q Well, then, the first til'Iie that it was ever called to 1\
10 your attention th3.t you and Darrow were up there that


11 morning, on the morning of the 28th of november, was after (


12 Franklin took the stand here in this case, is that right?


13 A 1 never lost track of the fact that we were together


14 that morning.
.-- .....,-."._'_.. '-""""',,~,, "."'" .... -",,- "


15 Q Why did yeu have rtthat in your memory? A Because every


16 inc id ent of that da:y_.~.~._.iT~EX.y~y~.dLy.eryfixed in my
--------~~ .......,~.~~ .•.,.~.•.,-


17 memory •
-' .......-----


great blows that fe11 during the tl'ial. .-.--------


20 Q Yes, but you had no idea up until you had of Franklin's


21 testimony here on the stand, :.1r. Wolfe, you


22 that Franklin was going to Bay that he got that money from


23 Darrow that u;orning, did you? A No.--


24 Q ~h en why should you remen;oer all. th at happened that


25 morning? A I remelLoer wha.t happened that u:orning very


26 distinctly because of the fact that it was a mon.entouB


19


18 Q Why should it be? A Because that is one of the two_-Jt'
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(


•
I:


=•.,.,
)


•
~


I, ••
~


A
•


!
110. l


l:rot until you heard Franklin's testimony in court, that


......


Q Well, it didn't occur to you that it was a momentous


occ as ion.


occasion that l,~r. Darrow had anything to dO'with ;.:r. Franklin


Q


or that ;i[r. Durrow--tha t anybody was going to charge


Darrow with giv ing Fr an kl in any money that morning '?


MR. FREDFRICKS. on that morning. 1 'Nithdravl' the queBtion


MR. DARROW. Just a menient--you mean any particular part


of it, a"tt, the office or anyWhere else? 1 object to that.


is the first ti~e you thought of that? A 1 didn't hear


his testimony.


Q Fe asked you that three weeks, you said, after the


is that not correct? A No.--------------


Q Didn't you say that 7 A No. ----.-.-~.-~.....- ...


Q, Wtat did you say tba t 1':e asked you three weeks before the


in order that it may not be confusing_ Q Did :,!r. D"'-rrow


ever talk to you, now, about where you and he were on the


rr.orning jus t befor e Fr an kl in's arres t 7 A 'P'e ask ed me.


anything the record is the best evidence.


lIR • FflF.DSnl CKS - Let's have the ev idence •


arrest--after the arrest?


1,8. ArrEL. Pe said trey talked.


Q Until you heard of it'? A Until 1 heard of it.


Q Did [,;:. Darrow ever talk to you in regard to where he


was that morning, the mar ning before the arrest?


MR. APT'EL. Wait a moment--"Ne Object to that, if he aaid
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1 THE COURT. All right. Let's have the record.


21m. FREDF.RICKS. Let's have the record and see if he didn't


3 talk about this occurrence three 'Heeks after.


4 1m. APPEL. You said talked, that is not the question.


5 THE COtTRT· Let's have the record read.


6 (Re~ord read as indic:3.ted.)


7 MR. FREDEPICKS. Oh, after it was the time when ;{;r. Darrow


8 called your attention to the occasion of you two 'being up


9 there. Now, you see you said tha~was about three weeks


10 after the arrest.


11 MR. APrEL. No, 1 submi t he dicin I t say anyt hing of the


12 kind. •


MR • ArrEL. He has answer ad that.


11m. FREtER1CKS' 1 think he has answered it two ways.


.MR • FEEDER1 CKS· Q What do you 8 ay it was now When it


was trat \1r. Darrow first called your attention to it?


13
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17 MR • DARFOW. Now, calling your attention to him being


£
I
;:
•
•
j
~


I
~,
•


18 in the office, on the street or what part of it, tnCtt is


19 the question,. so he wont be confused.


20 ::V;R • FREDERICKS. 1 asked this ques tion, when he firs t dis-


21 cussed wi th ;·.!r. Darrow tr.e question as to his and ;,Jr. Darrow's
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presence in the offioe that morning, the morning of Franklint~


arrest when this witLeBB and '.:r. Darrow first wsnt over that


Bubject, and he said it was about three weeks after the 88th.
after


now, 1:e says that it Wa6 not untiJ/he had heard Franklin's


testin:ony tere i'!lcourt. 1 '.vant to know wrict is rip'ht...,
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25 were toget~er that ~orning, is that correct?


26 un. ArrEL. No, your Honor, 1 subrriit--


There WeI' e several par ts of it


The reading is very plain. Q. Now, :,~r.


A Sometime after Franklin's testirr.ony.


yes.A


About?


tion.


a correct statement.


side?


in t@.e office onthe morning of the 28th J when did you first


THE COl.1RT. 1 think the reading of the record stows U'ere


is son:e confusion and you are entitled to a direct ques-


tha.t Vlere discussed, as 1 gather from t1:.is wi tness, whether


1 w~s onthe street, or when 1 r.tppeared there or how long


~ffi. DAFROW. 1 object to that because 1 don,t think it is


some part of it was called to his attention Within a week


the question as to whether or not you and he were together


1 was there or wta t par ticular part VidS called to his


att~ntion or who called it to his attention. He said


cussed the questiGn as to whether or not you and ;r,r. Darrow


Q In this case? A In this case. -------------41(
Q Here not over six weeks ago, then, or a montt,


MR • FREDERICKS.


Q, The case started on May 15th, it was after that'? A


Q, That is t:-e first time that you and ~.tr. Darrow ever"dis-


Wolfe, when VUiS it that you first discussed with Mr. Darrow


discuss that with :.:r. Darrow? A 1 am not able to fix the


date.


or so.
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1 MR • FREDER leKS. Well, let's see if that is correct.


2 1m • ArrEL· He has not s::lidYl'hether or not that W01)ld


3 indicate that the Witness or l.~r. Darrow had a doubt at all


4 about it. T1:e wi tnesB says they discussed tb e fact that


5 they were there, not as to whether or not they had been


6 th~re. HOW, that is not fair to ttis witness ..


7 MR. FREDERICKS· Let us asl: the cl.uestion ar..d see.


8 MR. ArrEL The Witness said "we discussed the fact that we


9 had been there", not as to whether 01' not we had been there,


10 5,S to whether there W:iS any doubt at all.


11 MR. FREDERICKS· Let's ha~Te the questibn read.


12 T~"E cOtm T· 'Read the question. (Last question read by


13 the r epor tel' • )


14 THE COURT. 1 think that Appel'S objection is well taken.


15 Sus tained 0


16 MR .. F?EDERICKS. Q. W'hen iV';,;"s t!'1e first time that you and


17 ;.!r. Darrow first discussed the q1.'e stion of you and ::r. DarroW'


18 being toget~,er ttat morning-? A We didn't discus8 the


19 ques tien.


24 ~ After his testimony.and not before, that is the point


20 Q rm til after Frankl in r:lQ. tes ti fied, you rr.e an? A Tter-e


21 was no discussion.


22 Q When did you talk about it? A At son;e period after


26 Q, All right. ,(kw, wt:3.t die. you lJiear: When yOt:. E=~id


A 1 think not. --------


Fr a.nkl in's teG t i mony • ---.._-_~.__.. <•• -,. "'-~


1 (llli getting at.
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1 yOl) ciid. discuss the que8tion of your being togetbertha t


2 mornine; about three -\veeka after the arrest? A J.. don't


3 think the record says 1 used the expression three weeks.


4 Q You said approximately thres weeks. A 1 thinK not.


5 Q, V:h3.tever the record will sr;o\V it wi~l show. Now--


6


7


8


•you didn't n-.eanat that time y011 were talking abo1...,t the same


tirr.e tba t you are talking now J that it was after Frankl in h .. d


tes tified, you would not stretch that three weeks into


9 seven months J would you? W2S it before Christrras?


10 MR. Al'PEL· That is argumentative.


11 THE COTJR7. NO....I, the other quest~on--what is your question


12 now, ':':aptain, was it before ChrietlT,c.s?


13 t,m. FREDERICKS' I want to know positive--l shouldn't use


14 the word "stretch"--l want to know whether he meant by


15 three weeks the period Which bad elar.;sed fron, the 28th


16 of November until sometime after the 15th of May?


17 A 1 don,t think the record stows that 1 said three weeks.


18 Q Vir a t do you say 1 A Sever a.l VI '2eks. -- = •._----~-~•. ,,_.-._--- f


19 Q Well, then, do you mean by several weeks the period


20 between the 28th day of Hovenber and the time that Frar~k-


21 IiI' testified, is tr.at what yot: meCln by severa) weeks?


22 A Yes. --- ------- -...._.~ -
~...... .,.." ·0....


./


23 Q That is vihatycu IT.ean 'by several Yweeks. Well, all rigrt •.


24 Q Tr.en, as tre matter atar.ds noVi, tbe first time that you


25 ever discussed this n2.tter With ',~r. Darrow as


26 had t<:>r\tl' f ied, l'S tb t t'l.e '" .... t • ..,-~... ,,,..... L .. ay ~... s ?J1 O.S !
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1 }tn • DA'PF'OW. What way?


2 lJfn ~ p-r-r'L' '11 t=l 'h '... J.
I~' ~I.. H t- r.. I " o. J e C t, •


3 MR. FREDr:RICy.S. 1 Vi ill ar.:plify the q,uebtion. The matter


4 of tl:is witness and ';:;.-. Darrow boing up in tre office to-


5 gether just before "~r. Darrow vven't clown on Main street where
I


6 th~ arrest occurred. Now, the first time tbat you dlsCUGSOi


7 that or talked that ov~r \vitI' Hr. narrow was after Franklin


8 testified? 1 want to be sure we have got nat correct., is


9 that correct? A Thclt is my impression.


10 Q That is your in.pression? ~ou are sure about it, aren't


11 you?


12 W"). tN·'POW. 1 obj ed t to tha t.


13 lrR. AFPEI.. It h<.ts beer~ asked t"v'!enty tirr,es at least.,
14 llR 0 FREIER leKS. All l' 18ht, 1 think '170 have got the si tua-


15 tion now,. thc1.t it is crysta11ized to a certain extent.


16 Q you rerrerr:ber back_, " then--let's see, recember, Januar:/


17 Fev..ruary, Varch, Apr il, May--ycu renember back for six


18 months about coming inon the street car tbat rrorning and


19 ab:nJ_t where you stodd and abotlt where 'tt'. Darrow stood, do


20 you? A Yes,


21 Q, -And you rerr-ewter where he got or, the car that" n.ornir.g?


22 A Yes,


23 Q And you remer:.cer tack six month~ Vlh:-~t you talked about?"


A Yes.


c: And that you can.e down toge tb 81' '? A Yes.


26 Q And you rerr.6r:-ber back 3ix rronths about the people gett·
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"


25 Q Is it possible that you did'? A He n;igtt h::'1.ve 'teen on


there 1 h:J.d ridden wi tb :,ir. Darrovr?


---.........-----


is argumentative, your Eonor ..


That is gettirg at the reasons of 'tte \Vitn


A Every event of that day sticks in my memory ..


FREDER 1r. KS ..


isn,t that s07


merory7
•


for b is 18 mory ..


Q Well, what was there to call your attention to that


fact at that particular time that makes t1'.at stick in your


on the car that you have nwned here and the people getting


off? A Yes ..


on t!'e street car with i,ir. Darrow W,lS only an ordinary oc-


Q ":'lut ttat didn't concern the case, did it, the cordng' dO\fl


Q Every event.. A Every event concerning the case and of


irr'port<.:.r.ce ...


THE COURT' Overruled.


(l,as t que s tion r cad by the r epor ter • )


A The question seen',s to me involved.the a;3sertion made


casion that you h3.d indule;ed in a balf· a dozen otter times,


MR. FHEDFRICKS. Q Several times before. A Yes.


MR • APPEL. That


Q And sometimes after? A 1 don,t recall


Q 1:0 you know whether you did or not? A 1 don't recall.


Q Well, 1 arr; no t jus tel ear 1 get your answer. Do you


n;ean that you don,t ren:erLber wbether you did? A 1


tbe car, tbe a ame car.


remen:ber of r icUng with hin, after trat time.24
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it tae be en answer ed'O


testimony'?


Q IS it possible trat you did 3.fter that? A Ye8.


Let


A I donlt recall speci-Q And you don,t remsLber it?


f ically •
•


Q 1 mean when you wer e in conipany with him and you wer e


together 7 Aves.


MR • FBEDrn I CKS • The po in t is th is, your Honor;


THE COURT· 1 think ;,ir. Appel is rigrt atout that. 1 think


THE caUR T • Yes.


Q. That would be later than thie, wouldnlt it'? A Yes ..


been asked th3.t and r.e has stated, your Honor, that he knew


a few days after ;,:1'. Darrow--there was suspic ion trat he


Q Well, what was tbere in connection with your coming


down with ;,:,'O Darro';; tra t lloxnr,g tha t bad any connec tion


gro1..tnd it bas been asked and answered. The witness has


wha tever in your n, ind Vi i th tre tappen ings or the arr es t of


Mr. Franklin up until the time '::hen you heard Franklin's


that in any way ;vould. conne c t the ac tual cord ng dovm to t


UR. APrEL. '\'Tait a rr.orrent--your Honor-- we object upon the


the reporter read the question.


(L,-~8t question read by tbe reporter.)


MR .. FRF.D'FRICKS. That is the point, your Por!or, that for


was conr..ectedwitt the matter, the matter fixed in his mind.


six rr.or.trs there had been nothing in this Witness's nina.


MR. FRE:D;::P leKS" cone over?
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in this case j it never becan-;e a llIatter of interes t


became pertinent; it never became a matter of interest


This Was not an incident in connection


to tr e ques tion?


md that fastened it on his mind, that people had cone to


you W at: t to call it that, or the inc iden t that occurr ed.


it was one of the two blows that fell upon their cause


that fastened it on his rrind.~e stated that in the begin-'


testimony ~ade it an incident.


Darrmv gave him that n:oney up in that office. It never


office on a morning with :.r.r. rarroV'l tljat the tragedy, if


on that day. There W8.S nothing to take tbs.t out of the


MB • DAFROW. In addition to that, your Honor, this witness


indelibly inlpressed upon his mind, isn't ttat an answer


conrr:onplace until he learned th3.t Frank] in had said that


any n;ore than e:lting his breakfast W~lS ur..tiJ ~.~r.FFanklin's


stated VI i thin a few days he heard 'i t wb ispered arour.d or


during that trial, that every incident of that day was


l:eard staterr.ents that 1 was in SOILe we.y connected with it


him in refarence to it, in reference to rry being there and


MR • FRFDF.F IC'KS •


n ing of Captain Freder ic ks '8 exanina tion •


!(R. FBEDEP1CKS· That is not the point, your Honor •


in his menory uIjtil he learned tbat six monU:s afterwards.


THE COIJR T. Cap tain Fr e del' ick s, basn' t th is witness all' eady
day ,


stated rthat every incident of tllat"because of tbe fact that


26 ','Vi tness Frankl in has never 68.id, a"'~ording to frio
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1 knowledge, has neveI' said trat Darrow gave him tha t money


2 on tl'e n'orn ing befor e :.~j'. Dar,row VI en t down an Main 6 tr eet •


3 He has never said that according to this witness's


4 men.ory and knowledge, until a few weeks ago here onthe


5 stand, therefore, there was absolutely nothing in tris case


6 in" any way, shape or form that made that eorring in on the


.7


8


9


car any diffet ent fror: any other co llJing in on the car.


MR • DAT-mOW' Now, your H'onor--


TFE COLffiT, That may be a matter of argullent, it seens to


10 me •


11 MR. DARr.OW, 1 don,t want that to go uncr_aller:ged. That


12 is one part of tJhis Witness's staterrent, te says in,mediate-


13 ly trereafter he heard rumores of rr;'Y connection With it.


14 Now, it don't fo)} ow fron: tl: at that he would knew Fr ank) in


15 said he got the n.oney there t1:at rLorning, but that 1 W3.S


16 on the street that morning at the time of the arrest. Pe


17 said he heard rurr:ors about it immed.iately and it f=~stened


18 its el f on 1: is mind" 1t doeen' t follow i he mit;h t never


19 rave heard ur>til recently thJ. t Frank] in clailLed t'hut.


20


21


TPE COUR T, Th e rr:at ter has ceen-
MR. FREDERICKS,


All right, 1 wittdraw that question. 1 see


22 the COUl't is going to rule against IT.-:{so 1 wittdraw it to


23 save tilLe. Q NO';;, ;~r. Wolfe, ~ir. Darrow has put me


24 somewr,a.t mdoubt, as 1 understand you, you never a]luded


25 to this matter of your comin~ in With Darrow--with :,~r.


26 Darrow, yeu never alluded to trat urtil after FrankJiD
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1 the Btand 1


2 MB. Appel. W·ai t a rrlonlont--we otje8t upon the ground th at


3 the'i'litness has answered several tin,ea the Bame qus6tion.


4 1lR. FREDERICKS' Yes, 1 think he has J but :,~r. Darrow seems


5 to have a different view 0 f it •


7


}!R : DAFiBOW .
TEE COTJR T.


you both;


MR • FOPD •


'H:e record showo it. 'the Court agrees with


10 question.


11 1lR. FREDli;RlCKS' 1 Vi ill change tr,e question. Q. Did you


12 ever talk to anybody else abovt it, about being with


13 nar r ow? A No. 1;./'.-'-,."".".--.....-------.-----.,,,...,,.-",, .... .~..,,,,,.",~""'=""


up there with Ii::. T'arrow that rr-orning at any time? .",;.....,~~~,.~
i,


AWith no or...e'1


nave you ever talked to anyone else, ever, except .7ilr. >-J
Darrow under any cir cums tances or any oecas ion about being" ,
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Q,
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Q Where and with whom? A Mr Harriman.


Q Mr Harriman. That was after you talked with Mr Darrow,


was it? A NO, I think it was before.


Q That was after Franklin had testified, vms it?~/


•MH. DARROv7: I obj set. Let him say wh ether it was after.


In view of the ,vi tn €Ss' previous answers


I beg your pardon. A I did not mean that.Q


Q I took it fram your previous answers you did. \Vhat


did you mean? A I have not kept aTU track of th e cou It


proceedings, have not read them, don't know where he just


did make his statements.


Q It was after th e t rial started? A It might have


Q 'Nell, was there ever to your knowledge, any


unde. 'r Heaven by Franklin or anybody else before the gr


after the tr ial started, or might have been information


that came to me of some grand jury proceedings. -


made th estatement.


I have a right to ask him whether it was afterwards.


didn't mean that.


A It was after the information came to me t hat Fr~.uiklin


HR FREDERICKS:


UR RO GERS : Read th e ans\ver.


MR :EREDERICKS: I have a right to ask I eading questions.


THE COURr: yes. Obj ection 01 erruled.


(Answer read.)


1m FREDERICKS: In court, I presume you mean. here? I
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jury that Mr Franklin had claimed to have been up in that


office that morning with Ur Darrow?


1m APPEL: We obj rot to that, your Honor. The \yitn ESS is


only saying that some statement was made to him, or that


he heard that Franklin claimed such and such thi~ s. He


has not testified he_ knows th ere was any testimony or


v.here he made the statement or how the persons who gave


him th e information, ~ot it. Now, he. is asking whether


or not under Heaven, there "''8S any suchevidence as that.


MRFREDERICKS: I will. cut ou t "under Heaven It.


lJrR APPEL: Cut the whole queB'tion out and then you will be


more in order. But the question, your Honor, is not ad


dressed to the answer of the witness, and it is not c ross


exara.ination, and it is immaterial, and it is argumentative,


asking him for matters on ·which he does not pr etand to


have any knowledge, except that information c arne to him.


UR FORD: Now, if the. court please, we have a .right


THE COURI': Obj ection overruled.


1m APPEL: We ex:c ept. NOVl, 1 at us he er th at question


with "Heaven" in it. (Question read.)
.1


_ .....:.0. ~•...I knmY nothing of the testimony. -A


Q. You never heard that until Franklin -- until this


case started, did you?


URDARROW: I obj ect to that, never heard \7hat?


UR FREDERICKS: Heard that Franklin claimed to hare


up in that office.
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1 MR DARROW: He h as answered that.


2 lA:R FREDERICKS: yeS, I think so. I think he has, but Mr


3 FO rd thinks he has not.


4 lJR FORD: He has made several stat ement shere, your Honor,


Ford does not.


statement, and he had discussed it 'with l[r Harriman. Now,


the point vve are trying to make is, did the wi tn ESS hear


et that time that Franklin claimed to have met Darrow in


UR FREDERICKS: Read the question.


him answer it again. It can do no harm.


TEE COURT: If th ere is any serious doubt about it, let


•
one time when lir Franklin had testified in court, and then


he then discussed it with J,rr Darrow and also testified


he has said he first learned about this matter about


that at another time he had -heard Franklin had made a -


hear any statement ~ before this trial started; did you


ever lrer any claim made that Franklin was in the office


wi th 1fr Darrow that morning.


fice with Mr Darrow. Now, the question is, did you ever


(Last two questions read.)


llTR FREDERICKS: In the morning, prior to his arrest.


A I am unable tocl early fix the date 'when I heard it.


th e offic e in the mornfng during the time or period cover


ed by th:iis witness' testimony, that hehad been in the of-


TEE COURT: I think he has answered that question.


1m FREDERICKS: I think he has, tooi your Honor, but Mr


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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2 Q I understood you to say it was after the trial started,


3 and that is correct, is it?


4 MR DARROW: I obj ect to that, he has also said --


5 ]'vlR FREDERICKS: I thom;ht 1!r Darrow said that was agreed


6 •
that had been t estifi ed to.


7 MH. DARROW: No, I didn't say any such tlil.1ilng. He has also


8 said it might have been the grand jury proceedings; he-


9 said he didn't know when he heard it first.


10 THE COUHr: Now counsel is trying to see if he can fix


11 that.


"\Wlerl did he get knowledge of it; that he could not have


say he never made that statement, or do they know vhen


it 'lras sought to fix th at time when he got the money?


and one thing at another. '.\llat right have th~ got to


is an absolute error, your Honor, that this gentleman


should substitute his statements. The question is,


THE coum: yes.


was no suc h testimony.


hoord it. Are they the keepers of :Mr Franklin's mind,


in view of all the statements he made one way or the other,


is it any wonder that Franklin says one thing at one time


llR APP EL: Now, we take an exc epti on to hi s assuming,


about his remarks -- that there was no such testimony. It


:MR FREDERICKS: We have a right to show that this vJitness


never heard it and could not have heard it, that there


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







4297


1 UR FORD: We don' t c are a t bing about that; \'ha t we \'JaIlt


2 is .the vlitness' knowledge


3 MR DARROW: Th e wi tn ess has answere~?


4 UR APF:EL: Simply what knowl e ge has the ,m. tness got --


5 l~~R FORD: We are going to cssume the matter, and \ve are go-


6 •ing to assume that this witness said he never heard --


7 UR DARROW: You hare no right to msume it •.


8 lvffi FREDERICKS: Then we are mistaken and the mistake is


9 ours.


10 MR DARROVT: Th erecord does, not show that.


11 MR FREDERICKS : We are going to assume that. After


12 counsel has advised th e wi tness, and in a mild way, pro


13 bably, suggested to him Yihat we weredriving at, we do not


14 care to pursue the matter any furth ere


15 },{R APPEL: we take an exception to that, and we assign the


16 statement of the District Attorney as absolutely unt rue.


171m. FREDERICKS: Vre learned it from thedefense.


18 UR AFIHL: We h8J'e been hmring t hat sort of an experience


19 . h ere for a long time. You never learned anything from th e


20 defens e.


21 :MR FREDERICKS: That is true.


THE COURI': Youa3sign thestatement as error?


Jm APPEL: yes, your Hono r.


THE COURr.: Now, gentlemen, vhat is the next question?


MR FREDERICKS: nOYT, 111' Wolf e, what time do you say you


took your car that morning, the 28th of Novenber?
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Are you giving that from custom or from memll7ry?


What time did you t aka the on e th e morning before?


Frcm custom •


8 o'clock.


I took the 8 o'clockAs a general ruleA


Only from custom? A only--


on what


About 8 o'clock.


•
Q


Q


Q


Q


A


A


A1


2


3


4


5


6


7


8 car.
~..


9 Q You don't remember then J when you di d take it?


morning before that.


before that? A No.


v.hat car did you take? A Th e 8 0' clock.


J'JR ROGERS: The ,vi tn ess has not finished ~his answer.


Did you on th e morning before that,Upon your memory.


Q You don't remember taking it? A I didn't take it the


Q Is that memory or custom?· A That is memory.


Q That is memor.!, too? A yes.


Q Then, do you remember of tElking the car th e morning


the 28th is based on your custom and not on your memory J


is that the idea? A Upon my memory~


MR F8EDE .--;Aiic(your knowl edg e, y~;'·r testimony of


the fact that you took the 8 o'clock car on the moming of


THE COURr: Finish your answer.


A I took the 8 o'clock car ~ery morning •.
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Oh, you didn,t take it the morning before that?
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•


1 Q You said a while ago you did? A I beg your pardon;


2 yon asked me the morning before. and you have' gone back


3 one more morning. and it is Sunday morning. and I didn't.
4 take the car on that morning; I didn't go to my office.


6 28th and the morning of t he 27th, so far.


5 Q


•
I am dealing with two momings. the morning of the


I am asking


7 you what time you took t he car on the morning of the 27th.


8 A 8 o'clock.


9 Q You testified to that from memory. or because of your


10 custom? A Well, I suppo se it is custom.
-.......... ----


11 Q You don,t remember anybody getting on that ca;!:' on the


12 morning of th e 2 rlth \vi th you. do you? A . Oh, yes.


13 Q on the moming of the 27th? A· Not specifically; I


14 rememb er a 1 arg e number of pe rsons get ting on the car.


15 Q Do you remember af any particular ones that got om


16 on the morning at the 27th? A Not particular ones, no.


17 Q How, on the morning of the 28th. do you remember anybo


18 that got on thecarwithyou that morning? A Withme?
~


of the car.


the car stopped? A yes.


Q. You s at on the rear 0 f th ecar out sid e? A yes.


Q. Sit '.vi th somebody or alone? A I sat on th e seat, I


Are you sure of that? A Yes.


.And you went in and took aseat? A Sat on the rearQ
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1 was alone, 'when I s at dO"JIl.


2 SOmebody c ante in and sat dovm wi th you? A Sat be-


3 side me, yes.


4 Q Do you know who that "Jas? A No.


5 Q. lian or warnan? A No.


6 Q DOntt remember 'Yhether it was a man or vroman? A No.


7 Q. And where did]fLr Darrow get on tret morning? ./,.


8 llR DARn.oW:::,get on or off, you say?


9 On. A SOmewhere in t.he vicini ty of th e viaduct,


10 n ear BOnnie Brae.


n Q. Do you know just where it VI as? A l{o.


12 Q. Your memory does not serve you that far? A I first


13 saw him there.


He '\'Jas already on ..,-hm you saw him; is t hat it?


He was on the car, climbing on the step; I was near


SecondA


A yes •


Second andA


He stood on the rear of the car.


A yes.


A yes.


".-"~'---''''-'----,~_._---~--..


V"hat di d he do? . A


And you got off at Second street?


Did you retain your seat all the yray in?
.---" ~...--~--~'.'~.~_ .. "-~.-._.. .


and Hill. _----------
---_.,--------~~--=~ .


the step.


Q And did you talk vii t h l!.r Darrow on the car that morn


ir~? A No, just spoke to him.


Q
/-


Q.


Q. '-Ali-th e way in?
......._- ... " .-'


Q Until you ~ot off?


Q


Hill.-----------
Q VJh ere did youget off the morning before?
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Q


Q D:> you lmow what from memory or from custom? A Cus-
_----~-------....w ~•• __.


torn;-


Q You don,t rem~ber? A No.----_. - ..


Q ind you walked on down wi th Mr Darrow then. Did you


me et tlnybo o.y on th e wey do\V!l you kn e>l? A No •


•
Are you sure 0 f that? A Oh, pes sibly a c 8sual ec quain!-'


tancej I may have met --


Q But you don't remember


MR ROGERS: Let him finish his enswer.


TIm COURT: Finish your answer.


1JfR FREDERI CKS : He ba d fini sh ed it.


THE COURT: Have you finished your ansvler? I am asking


the witness if he has finished. Have you finished your


answer, l!rr Wolfe? A No sir.


THE COURT: Finish t he answer. A-- possibly a cas-


ual ~ quaintanc e, I know many peopl e in th e city.


1.fR FREDERICKS: Do you remember anybody you met? A No.
\


Q Do you knOYT \vhether anybody'l,i:\S following you 0 r not


that morning? A No.


Q You didn tt look arouni? A lTo.


Q And you got down to the Higgins BUilding, both went


up in the elwator together? A yes.


Q And ryent to your office first? A yes.


Q Took aff your hat? A yes.


Q Which did you take off first, your hat or your coat?


Just asking for your memory, it may seem trivial, 'but I
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am test ing your memo ry? A I dODJ, t rec all.


Q. ,You dOTl't recall? A No t sometimes I took off my hat


first t find som etimes my coat.


Q That is one thing you don't remember? A It depends


on circumstances t Mr Fredericks. I took off my hat
•


when I came into the court roomt but did not take off my


coat.


Q. You never thought of any of these thi}"\gs for eight·


months t never talk ed to anybody for six months --


lfR APFEL: That has been asked. over and OV' er again, and


your Honor sustained the objection.


THE COU Rr: Do 17!ou obj ect?


1m APF:BL: I obj ec t to it as being repeti tion, the sam e


questions •.







4303


•
Q, .And sat dOVJrl there and talked for 20 minutes. Did


l


(


and


We ~


IA NO;.Did anybody come up in the elevator vfith you?


And then you went into 1vTr DarroW's personal office,


Did you speak to arw of th en th at you remember of?


Walking :down the corridor.


Towards the el ev ator? A yes.


.And you n wer thought of that for six months?


What V,'as he doing th ere the last you saw of him?


No.


You went out tog eth er, and you went to your room?


anybody come in? A No.


Q, Then, somebody called M:r DarroW' on the telephone,


did he com e out first, or did you come out first? A.


Q


Q,


Q.


A


A


A


went out together.


did you? A yes sir •


Q


Q


Q.


UR APPEL: He has been asking that thing over and ov er


again, ~nd tlee \n tness h as not said that.


1m FREDERICKS: .All right.


MR ROGERS: Just a moment. NoW', that question has been


asked, and in the fom and in t.he manner end in the -say of


his asldng it, it is not intended, in view of the court's


previous ruling, sustaining the obj ection to similar


questions, that is not asked in good faith, and it is


fore misconduct, it is nothing but a comment upon the


1,fRMRRQW: I obj ect to that --
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timony in the line of a ques.tion.


l{R FREDERICKS: Assign it as misconduct.


TEE COURT: Do you a ssign it as misconduct?


IJfR ROGERS: I mve just done so, if your Honor pleases,


in the record.


TEt COURr: All right.


MR FREDERICKS: All right. This time you saVl :Mr Harring-


ton goil1g to San Francisco, ves before that, wasn't it?


A Yes.


Q That was in October. P~d he told you Darrow never


would allow any crooked work in th e case, did he; is that


right?


UR D ARROW: That is not the statement?


HR FREDERICKS: Is that the general Bubstance of it?


Can you answer the qu estion? There is no obj rotion.


A I don, t ]mow t hat he used th e phra s e tlc rooked wo rk" •


Q Vlhat did he use? A I don,t recall his exact language.


Q Well, VJaS that the substance 0 fit? A The v:ord "croo~


ed" was not the SUbstance of it.


Q "Square", how is that? A Uore like that.


Q. How did it come that youy.ere talking; that the ques-


tion as to whether Jlr Darrow was square or not, c ame up


discussion? A Pm. I allovJed to answer in detail?


Q Why, I have 8sked you the question. A All right.


HI' Harrington asked me why I had gon e to San Francis6'o,


aft er I had t old him it was rath er cg ain st my c onv eni enc
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•


the conversation on Ur Darrow.


It is


Obj ection' ClTerru.l Ed.
Ex:ception.
I don't understand the YJord "boost".


Harrington ViaS boosting 1/fr Darrow, wa nIt he, spealdng,


Then, at another time aftervlards, after the arrest


Q


Q


sio~ or opinion of the witness, anmI not cross-exanination.


of Bert Franklin, you had a talk wi th l~r Harrington in


which lftr Harrington said that he mm't believe Darrow had


anything to do with it, or ,,'lords to that effect. That


is correct, isn't it? A It is.


Well, he was boosting Darrow then, wasn't he?


to go. I told him that I was goin.~ beCS1se Mr Darrow had


requested me, 'after I had refused others. That brought


But how did the question of ur Darrow's honesty


the slang dictionar,y.


Q You a re a newspapennan and ithey know all dictionari


and he rather brought the conversation in in that manner.


pressed t:tat I vrent at the request of lIr Darrow, cmd spoke


in high terms of him, and that rath er I Ed up to the case,


come to b e discussed? A Ur Harrington s eemed rather im-


THE COURi':
1m RaGERe:; :
A' - . .;. :


:r.fR'ROGERS: That is oQjected to as calling for a conclu-


favorably of him?


MR APPEL: That is objected to --


MR DARHOW: He said~ "Spoke in high terms".


}.ffi FREDERICKS: Speaking favorably of him? A yes, speak


ing favo rably of him.
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1 If YO~l don't understand the vlord, h~ever, I will chang e


2 it. .He was speaking highly 0 f 1fr Darrow? A yes.


3 Q. And you didn,t susp ec t at t het tim e that he was in


4 the employ of the Erectors Association, when he was speak


5 ing so highly of Ur Darrow?


6 •JA.:R APPEL: We obj ect to t bat •.


15 correct? A yes. '-- .. ~_~.dAA'"-' _ .. -=-,'


COurt ~dll now adjourn until 10


You knew },{r Harrington an d you kn ell ],{r


That is not cross- examination.


And you 1m eJV they were both v.orking on the S'8llle cause, I


You 1m e.v they were working in s eperate d apartments,


eV'idenc e?


o'clock tomorrow morning.)


(.Jury romonlshed.)


didn't you; one was on the jury and the other \vas on th e


THE COURi': The question is withdravm. We Vlill now adjourn~


Q.


l,TR FREDERICKS: I think that is correct.


M1R APFEL:


7 }.fR FREDERICKS: And employed for the purpose of getting


8 Darrow?


9 I,m APPEL: We obj ect to that, your Honor, 00 to what this


10 man suspected; it is not cross-examination; immaterial.


11 THE COU1m': Obj ection sustained.


13 Harrington and Mr Franklin were both in th e employ of the


14 defense, and you s aw them togeth er often up there, is that


16 Q.


12 UR FREDERICKS:
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SATURDAY ,JUNE 22, 1912; 10 A.M.


Jury called; all pres-


R. H A R R I N G TON,


As 1 understand it, the wi tness mZ!de


J 0 H N


Defendant in court with counsel.


ent". case resumed.


on the stand for further cross-examination:


JUROR GOLDING. 1 would like to ask how many jurors had


been accepted up to September 20th?


MR. FRED1~lCKS· None--excuse me--the trial didn't begin


until October 10th.


MR. FORD. 11th •


MR. DARROW. The first jurors were accepted-


MR. FREDERICKS. The trial had not begun yet.


MR. DARROW. 1 think the first jurors were accepted--you


got the date?


MR. FREDERICKS. The first jurors were called--the first


venire was served--


l~. FORD. September 29th.


UR - ROGERS. I think Mr- Golding means sworn in.


MR. DARROW. 1 think the first were sworn in about the


Is t of November.


MR. JUROR GOLDING.


a statement about the jurors on the McNamara trial on


September 30th, as 1 understood.there had been no jurors


accepted.
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MR. FREDERICKS. No jurors accepted and the trial had not


started.


MR. JUROR GOLDING. 1 don't like to ask questions, but 1


like to have more detail on this witness's testimony from


12 o'clock November 27th to 12 o'clock November 28th, 1911;


more detail who he saw, who he talked to and where he was.


lJIR • FREDERICKS. The witness understands the quee tion?


:MR. ROGERS. Before we get through, Mro Goldfng, 1 will take


that all up.


MR. JUROR GOLDING. It don't make any diffe~ence if you did


or Mr. Fredericks, 1 wanted to clear it up.


MR. ROGERS. Q Now, on yesterday, Mu Harrington, you


testified as follows, page 2779: "Q--You are testifying


for irrmunity, are you? A--No, sir." A Yes, sir, 1 so


answered yesterday.


Q And as follows: "Q--You are testifying to get yourself


out of a hole, aren't you? A--No, sir." You testified


that way, didn't you? A Yes, sir •


Q Now, 1 will ask you if Mr. Fredericks didn't say to you


or if YOti. didn't know of Mr. Fredericks saying this:


"Mr. Harrington will be a state Witness in the Darrow case


without doubt, and he'd better tell all and the truth, if


he don't it will go hard with him. We know absolutely all


he knows, and if he veers from the trutt it may be he


will be called upon to face a serious charge."


MR. FREDERICKS. That is objected to as incorrlpetent,
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irrelevant and immaterial and not cross-examination. . I
1 suppose counsel is reading from some newspaper account


of something the District Attorney is supposed to have said.


MR. ROGERS. Makes no difference where 1 get it.


MR. FREDERICKS. 1 will say·1 never said it.


MR • ROGms. Poss i bly. It is in quotation mar ks •


MR 0 FREDERI CKS: Oh, yes, we have all been quo ted world


wi thou tend.


UR. ROGERS. Here is what Mr. Fredericks is said to have sai


"District Attorney Fredericks said Harrington will be a


state Witness inthe Darrow case,without dOUbt, and he'd


better tell all, II and so forth.


MR. FORD. If the court please, if what Mr. Fredericks said


is important in the examination of this witness there is


a proper way to prove it; not from newspapers. We don't


even know tre newspaper it is from.


MIt. FREDERICKS . What io the ques tion?


THE COURT. Read that question.


(Las t ques t ion read by the r epor ter. )


MR. FREDERICKS. Now, the question is if this Witness ever


heard that 1 had said that, is that the idea?


MR. ROGERS. Yes, if it came to his knowledge.


MR • FREDERICKS· 1 have no objection.


THE COURT. Objection withdrawn.


A No, sir, 1 never heard of that.


m • ROGERS. Then you never knew anything about 1,';r.
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Fredericks saying that you would be called on to face a


serious charge under certain contingencies?


MR. FREDERICKS. That is objected to as incompetent, irre


levant and immaterial. Every witness will be called upon


to face a serious charge if he doesn't tell the truth,


that is the charge of perjury,. a man doesn't tell the


truth.


THE COUR'l'. Objection sustained as to the form of the


quest ion.


MR • ROGERS. Q Didn t t Mr. Freder icks say this to you, or


words to this effect?


1m. FREDERICKS. The time and place?


MR. ROGERS. The same place, inthe city of Los Angeles, at


Mr. Fredericks's office or at the Federal BUilding: "lrarr


ington's fear that such steps might be taken by the Dis


tr 1c t Attorney's office induced him to agree to act as a


state witness against his former chief."


MR. FREDERICKS. Now, what is the question?


iRe ROGERS. 1 will ask him if that isnot true.


MR. FREDERICKS. Will ,the court indulge ~e to have the


question read.


MR. ROGERS. 1 will withdraw the question. Q Isn't it


true that your fear of prosecution induced you to agree to


be a witness in this cas e agains t Mr. narrow7







Obj rot unless it appears prosecuted by]KR FREDERICKS :


v.hat?


Tim ROGEBS: That doesn't make any differenc e.


UR FRFJ)ERICKS: I vv"ithdraw the objection. A No sir, it


is not.


1!TR ROGRRS: Did you read that in the paper that I have just


now outlined to him? A No sir.


Q Were you here on March 11th? A yes sir.


Q Did you read the papers on March 11th? A I presume I


did; I do not r ec all.


Q Did you read the Herald on Harchllth? A I don't


remember.


Q You do not remember. You do not deny reading this


paper on March 11th, do you? A I deny I ever saw that


article you read now.


Q, Do you recognize that that c:.rticl e is on th e front


page with a very large head?


lIR FREDEHICYJ3: That is obj ected to, may it pI ease the


court, as being incompetent, irrelevant and immateriel.


The purpose of it being, as I understand it, to show why


this witness testified as he did, and the ','Ii tness has al


ready said that he told s~bstentially this same story


about the money and all, to Oscar Lawl er in Dec ember, 1911,


three or four months before the interview in the newspaper.


HR HOGERS: If your Honor please, that is not correc t


tice, to give the witness the answer, but it does it,
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1 does it. I am asking him if he read that a-ticleand


2 if he does not recognize this front p~e of the Evening


3 Herald, lTarch 11th.


4 M"R m'RD: Objected to on theground itis immaterial.


5 1m FREDERICKS: lory argument is it is immaterial, because


6 the only reason \my such a question Vlould be material


7 would be for showing why this witness has testified as


8 he has when the testimony already shows that he had told


9 this same s tory to .oscar Lawl er four months before.


10 TEE COURI': I think th e obj ection is good.


11 1',{R ROGERS: Oh what ground, its immateriality?


12 THE COURT: Upon the ground it is immaterial.


13 }'rR HOGERS: I am not bound to take 'his statement for


14 anything; I am not bound to take' his statement that


15


16


17


anything happened. I am showing now any motive he may


have h ad at any time, cmd I am not bound by <?J1y statement


he may have told Oscar Lawl er at th at time.


I
I
i


I
I


18 TP~ COURT: Irrespective of that, you are shovnp~ him a


19 newspaper; he has already stated he doesn't know whether


20 he remembers seein~ it or not.


21 I,m :FORD: He stated definitely he never read it, your


22 Honor.


23 1RR ROGERS: He s~id he \"lElS here in tovm.


24 Q Now, don't you remember, Hr parrington, reading you l'


25


26


name in large, black type in the very heading of


article, ItJ. R.Harrington must testify in b ribe::.'y-
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2859l
take th e cons equenc e. II? Did you read t hat part of th e I
heading of this article .on the ~ronb. page of the evening I
paper of March 11th? A I never saw that arti~le before.


Did any of your friends call your attention to the


5 rfact that in large, black type, the statement was made


6 that you must testify or take the consequences? A No


7 sir.


8 Qv 'lJhere v,'ere you on March 11th, 1911; in the ci ty of


.9 Los Angeles, where you could get the papers? A I presume


10


11


12 Q.


so.


Are you in the habit of reading pap ers? A yes si r.


Are you in th e habit of reacling papers, the evening


13 papers, as well as the morning papers? A Some 0 f them.


14


15


Did you read the Herald, usually? A Not usually, I


did occasionally.


16


17 Q


Occasionally? A Yes sir.


Do you lalow v.m t pap3 rs you did read on Harch the


18 11th? A No sir.


19


20
Q.


A


Do you say you did not see the Herald on Harch 11th?


~ do not say that. I say I didn't read it. I didn't


21 see that article.


22 Q, Didn't anyon e call yo~r attention to the follmrlng:


23 IIJ •H.Earrington must testify in b ribery case or take the


tention to that in the heading of that erticle as


from the District Attorney?


24


25


26


consequences. "? Didn't any of your friends call your at-
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l.rR FORD: 'IVe obj rot to that on the ground it has been fully


gone into and t'lllswered.


TEE COURT: Obj ec tion sl"i.staine d.


1m ROGERS: Exception.


Q Wasn't your attention ever called to that?


UR FREDERIarKS : The seme obj ec tion, the same question.


un ROGERS: At any time.


T}!E COURT: Obj ection sustained.


MR ROG~RS: Exception.


Q Well, then, the statement made in that crticle --


THE COURT: Just a moment. It is possible I an mistaken


about that being fully covered, and I am going to let you


have th at qu estion, resolving the doUbt in your favor.


Read it and chang e the ruling. I think it has been fully


covered, but I v!ill resolve the doubt in your favor.


HR APPEL: The last question propounded --


THE COURT: I sustained the obj ection on the g round I


thought it was already answered. I may be mistaken. Let


'BS have the question again and change the ruling.


26
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(Question read.)


A No, sir.


MR. FORD· Just a moment--"at any time" was included.


A That is how 1 understood the question.


MR. ROGERS.Q That is the way you answer it? A Yes, sir.


Q Didn't you say, after your attention was called to it,


"1 had better get under the tent," or wor ds to that effect?


MR. FREDERICKS. We object to that as incon~etent, irrele


'vant and immaterial, no foundation laid, t,jme, place and


persons present.


MR. ROGERS. "1 do not want any trouble," or words to


that effect?


MR. FORD. It is an impeaching question and the time, place


and persons present--


THE COUR T· Objection sus tained •


MR. ROGERS. Q IJet us see. You had already told Oscar


Lawler what you have told upon the stand here, or some


of it, do you say in December? A Yes, sir.


Q And practically all you have told here in Deqember, ia


that right? A A good deal of it.
I


Q A good deal of it? A Yes, sir.


Q What date in December? A 1 don't remember the exact


date.


Q Had you any idea of being prosecuted at that ti~e or


about that time? A No, sir.


Q At any tin',e? A No, air.


Q Did you ever have any idea they were after you or try'
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28~to get you in trouble about that time or afterwards?


A No, sir.


Q Is this your handwr it ing? (Hand ing wi tnes s document)


MR. FORD. Wait a moment. We are entitled to see the


document before it is exhibited to him or before any ques


tions are asked him.


MR. ROGERS. 1 shall show it to you.


A Yes, sir, that is--


MR. FORD. Just a monlent--(document handed to MI. Ford)


MR. FREDERICKS. What is the question?


(Last two questions read.)


MR. FREDERICKS. 1 object to that as inconlpetent, irrelevant


and in~aterial, no foun~~tion laid, not serving in any way


to irrpeach anything the Witness has said.


MR • ROGERS. 1 offer this letter in evidence.


THE COURT. The Witness has not stated itwas his handWrit-


ing.


MR. ROGERS. He has, yes, sir.


THE COURT. 1 didn't hear it.


MR. ROGERS. Hesays that is his handV'lriting.


THE COURT. Let me see it. (Exan:ining document.):."r


lffi.. FREDER lCKS. Our obj ec tion is it does no t serve to


impeach anyth~ng the witness has already said.


MR. ROGERS. Will you read me what you read to Mr. Freder lckl?


(Question befi.ore last read.)


THE COURT· Objection overruled.
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2


MR. FORD. Identify it.


THE COURT. Defendant's EJthibit.V'{hat, Mr. Clerk?


28~
I


3 MR. FREDERICKS' We would like to have it read now to the


4 jury.


5 THE CLERK. 28.


6 MR. FORD. No, this is defendant's exhibit.


7 THE COURT. Defendant's exhibit.


8 MR • ROGERS. (Reading) "Law Office John R • Harrington,


9 1309 Fort Dearborn Building, Telephone Randolph 712,


10 Chicago, January 20th, 1912. Dear Darrow. Cooney got


11 subpoenaed before the gr and jury at Indianapol is and 1 am


12 afraid he has talked a good deal. 1 have been shadowed sine


13 my return and one evening the fellow called to my house and


14 tried to get some information from me. 1 let him do all


15 the talking. Burns men are making great cracks here that


16 they are going to get you, and some of your friends are


17 worrying and quite a few lawyers spoke to me and expressed


18 sympathy for you. You are) according to the enemy, in


19 their grasp.
,


This Burns fellow also mentioned about


20 Hammerstrom and it seems they are after hin: too. 1 do not


21 like to put too much in this letter as it may be tampered


22 with. They know a good deal and are certainly after us.


23 They think if they go t you they would be doing a good


24 thing. If 1 could see you 1 would be able to tell you lots


25 more. My business has gone to the dogs, and if you will


26 1 think you ought to send me a check for the loss 1 SUB-







here--


. 28f)~
would be subpoenaed by the I


Very truly yours, John R •


tained. 1 thought maybe 1


Indianapolis grand jury.


Harr ington. "


MR. ROGERS. Q Now, Mr. Harr ington, inthis letter you say


MR. litmD. pardon me just a mome'nt, \1r. Rogers, what number


THE COURT. Yes, correct the designation of this exhibit.


This is defendant's exhibit F instead of 28.


MR. ROGERS. Q Now, in this letter, you say here, "They


know a good deal and are certainly after us." Do you desire


to change your testimony that you gave just before 1 showed


you this letter? A No, sir.
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they v:ere after you or trying toqet you in trouble) did


ter?


you tell the truth) or "did you tell the truth in the let-


1


2


3


4


Well) th en) wh En you said a minute ago you didn't think I


I
I


5 UR FREDERICKS: That is notvhat the witness said) may it


6 please the court.


7 J'l"R rOGERS: VTe don't care for any explanation, if your


8


9


10


Honor please) from the District Attorney) in order to help


the witness out.


T}~ COURT: The District Attorney is making his dbjec-


11 tion.


12 MR FREDERICKS: I don't think the witness testifit1d as to


13 what he sai d.


14 HR IDGRES: I had it read three times.


15 lfR FREDERICKS: I v.ould like to have it read.


UR FP.EDERICKS: The question J;fr Rogers and I had re-read.


(Question and answer read by th e reporter.)


HR FORD: If the court please) we object to the question


on the ground that it doesn't --


THE COURT: Wait a moment before you put in your ilibjec


tion. Head the question just lbefore that; I want to fix


VI as introduc ed.


Read it. The question just before the letterTEE coum:,:


that time.


UR FB.EDERICK.S: The time he talked to Oscar ]Lawler.


UR BOGERS: And he sa/ s, "or afterv/ardsll.
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1


reporter.) I
lFRFm4)ERICKS: HOW,7te submit the question is a double


question and the answer', "1;ro sir lt , might mean no sir to


4 part of it, and be perfectly correct. It is a very skillfull


5 method, your Honor, of directing a witness' mind to a cer-


6 tain thing and nailing it down to a certain time and then


7 asking som ething about \vm t happ ened at th at time, and then


8 slipping in II or afterwards ". The witness' mind probably


9 does not follow the, It or aft erwards II p art of it, and there


10 are two questions, and he answers one of them.


11 THE COURT: Read th e qu estion, now befo re th e court.


12 11R Forn: Jus t a moment.


13 THE COURT: Read th e qu €Stion r..:efore the court. (Last


14 qu estiOl1 read by th e reporter.)


151m FORD: Obj ec t ed to on the fn rth er ground, your Hono r ,


16 that'it doesn't in anyvrise repeat the testimony already


17 given by the Witness, the two statements are absolutely


that the anS'.7er of the wi tness means, "I did not think


after melt, it was in th e singular, snd the question shows


23 UR APPEL: That includes him, doesn't it?


24 THE COURI.': Objection c»"8rnlled.


25 UR APFEL: J'~ight include all of us.


26 }m FREDETIICKS: yes.


This letter says, ItThey are cer-


:'7hen he says, "I did not think they '.".tere


they were aft er me".


tainly after us", the defense, which is certe,inly.


consistent.18
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22







Q ',lhat were the:>r e.iter you for? A I have no idea.


Q. 'Here any detectives e.fter yoU? A I think so.


Q. I think so.


Q '~at? A yes sir; that is, I presume they were detec-


2~
will you bel


is the ques- I
I


I


I
i


ti 011.


Q. And 0 f which you vvere a componant part? A I was con-


nected with the defense at one time.


Q Anq what did you mean when you said to the jury a


while ago you didn't think they were after you, I never


had tmy fear of it, or idea of it? A I still repeat


that answer.


tives.


l/R HOGERS: The obj ection he.s been overruled;


kind ehough to answer lIlY' question. A i;~at


(Last question read by the reporter.)


A I told the truth in both.


Q, You tol d the truth wh en you said -- you tol d the


truth both ways.


UR FORD: \.'!e obj ect to that as not a prop er qu estion.


THE COURT: OJ)~ ~tion sustained.


MR ROGERS: I guess t hat is right.


1!.R ROGERS: Now, when you used these words, \land they are


certainly after us It, addressing it to Darrow and signing


it Harrington, you kind of meant they were after you and


Harrington end Darrow, too, didn't you? A After the


defense.
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Q. Haven't any idea at all. What did you write a


That is a question, Mr Harrington? A To give him Iny


1
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to Darrow for, then?


suspicions.


A IS that your question?
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letter I


took it for grant ed he was a Burns man.


Burns men; that was a conclusion of mine.


Yes, they were all around,


A They didn't introduce themselves as


Now, if you di dn' t knO\V they Vi ere Burns men when you


As a matter of fact, you had more than suspicions;


Been at your office? 'A


Then you had same suspicions? A Oh, yes.


Q


v.ere writing to Darrow, why did you say this: IIBurns men


they were at the house and the office.


are making great cracks here that they are going to get


All around. Well, th en, it got to be more than a sus-


you", and so forth. "This Blrns fellow also mentioned


about Eammerstrom", and so fort,h. Why did you use those


words, instead of sqying, III think they are Burns men ll ?


.• dl' dn' t l' t ?PlClOl1,


you 1mew a Burns man had been to you, didn't you? A I
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A That was on information.


Q Why did you say to Darrow absolutely that they were


Burns men, then? A That was on information.


Q On information?


MR. FREDERICKS. The witness has answered heassun:ed it,


he didn't knoN.


MR. ROGERS· ~ossibly it would be wise enough to let the


Witness answer. 1 assume that he needs help--


1m· FREDERICKS He did state that very thing, that he


assumed they were Burns men but he didn't know it. He said


tha t long ago.


JAR. ROGERS •. Q Then it was a fact that the Burns men were


making great cracks around Chicago that they were gOing


to get Darrow? A That was on information.


~ Q. That \V as on information. This le tter was wr i tten after


you had been out here and told what you say you told to


Lawler, wasn' t it? A 1twas.


Q You intended this to be a friendly letter, did you?


A 1 can't say that 1 did.


Q When you said to him that Burns men are making great


cracks here that they are going to get you, and told him


about their going to get Hammerstrom, and that they


are certainly after us, youdidn't mean to say that you


were intending it to be a friendly letter? A No, sir.


Q Didn't you say you could tell him more if you could see


him but you were afraid the letter would be tampered wit
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Objected to as the letter is the best IMR • FREDERICKS •


evidence.


Q You didn't want to break With Darrow'? A No.


Q And all the time you had an idea that as Boon aa you got


an opportunity you would do him some harm? A No, air;


that is not the idea.


Q You had already done it, hadn't you? A No, sir.


Q Whom did you mean by this sentence, "They


THE COURT. yes, sustained.


MR. ROGERS. Q Was that a part of your friendship or your


friendly letter'?


MR • FREDERICKS. Objected to as a fact not in evidence. He


has no t said it was a fr iendly 1e tter •


THE COUR T. Objection sus taine d •


MR • ROGERS. Q Did you mean that as a fr iendly thing or


not, "that you could tell him a lot more if you were not


afraid the mail would be tampered with1~


MR • FREDERICKS' 0 bjected to as incompetent, irrelevant


and immaterial as to whether he meant it for a friendly


thing or not. The letter stands for itself.


JHE COURT. Objection overruled.


A No, sir, 1 meant that letter to Darrow just to keep


him in hand un til such time as 1 was purged of jury br ibing


business, on account of being associated with him 1 didn't


propose that my reputation should be in hishanda. 1 didn't


want to break with him until such time.
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~ you they would be doing a great thing." Whom did you


They think if they


A Nobody in particular.


Until such time as 1 was purged or clear out ofAtruth?


mean by "they"?


deal and are certainly after us.


I
I
I


the suspicion of having anything to do With the jury bribin~.


Q I will now call your attention briefly--l will return


Q You just wrote him to believe it? A Yes, sir.


Q Was it Darrow? A 1 don t tknow •


Q Why did you write it if it was not true? A So as to


keep him in hand"


Q So as to keep whom in hard ? A Dlrrow.


Q Then you were wr i ting to him jus t for the purpose of


keeping him in hand and not for the purpose of telling the


to the letter shortly, but for a moment 1 call your atten


tion to sonestatements by yourself, direct your attention


to those. Do you known Mr. Dunn of the Herald? A Yes a sir.
I


Q In March when you were called before the Federal grand


jury up in ei ther the District Attorney's office or the


corr idor of the Fe der al }:juilding about the gr and jury--


MR • FRF.DERICKS. That refers to the United States District


Attorney?


MR. ROGERS' Yes. Q Did you see Mr. Dunn and talk to hi


Q Nobody in particular? A Somebody connected with the


prosecution, just led him to believe that.


Q You just led him to believe that? A Just wrote to


him to believe that"
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A 1 don't remember, 1 might have.


Q You do not deny that. you did? A No, si r.


Q At that time and place did \ir. Dunn ask you, "Are you


going to testify againat Darrow?", and did you then reply,


"1 know of no evidence of bribery against Darrow and could


not testify to anything except some immaterial matters,"


or words to that effect or substance? A No, sir.


Q What is that? A No, sir.


Q You did--do you know Mr. Coleman?· A From Seattle,


Portand~


Q 1 reckon so, he is not in the room. The gehtleman who


was sitting here the other day-~yes, he is. Stand up,


Mr. Coleman. This gentlamn right here With the red necktie?


A Yes, sir.







1m FORD: If th e court please, if he is going to be called


as ~ witness for impeachment, I think he ,ought to be kept


out of the room.
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4


HoW' long have you lmovm him?
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5 M'R ROGERS: Yes, that is true.


6 MR APPEL: HI' FOrd, I wils going to suggest that he can~o


7 out of the room. This matter only applies to him j?,S ".n
\


8 impeaching witness. .As to the balance of the testimony we


9 don't intend to use him.


10 lJR FORD: Just the kind 0 f VIi tnesses we vrdll t the rul e


11 applied to, are those ,impeaching witnesses.


121m APPEL: That is all right.


13 1JTR FOP.D: That is th e obj ect of th e rul e.


14 }J.R APPEL: It is only concerning one statement, supposed


15 to ,have been made somel/here; that is all the testimony


\ 16


17


18


19


will be, confined to tf1.at. As to heaa:-ing the balance of


the testimony the rul e ought not to be enforced.


MR FORD: I ask him to be cantion ed, not to read any


transcript, what purports to be the testimony of this


20 . vli tn ESS.


21
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ifF APPEL: Now, you ain't goil1.g to do anything of the kind.


1m FORD: That is the I'u,l,e, not to read any transcript


of what purports to be the testimony of this \ntness.


THE eOURi': Do not take any more time. There are matters


about to be in qui red into, ".nd he will have to retire.


Jm B.OGERS: The wi tness comes and hears thing s
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and tells us about it.


A Yes sir.


in th e court room and I Vioul d like to ask if he is going


I
I
!


In an ante-room


to be ~~lled as a witness.


Darrow had nothing to do "Ii th any bribery, or words to


that effect? A Ho sir, I did not.


IfR FORD: If the court please, I notice 111' Ed Hockels is


you were acquainted with every detail e..nd particular of


could in any manner be charged vvith jury bribing; that


the defense in the 1ffcNamara case, and that you knew that


Q in the Federal Building? A


to the District Attorney's office':


Q Did you have a conversation with him from time to time?


Q. Over at the grand jury -- Federal grand jury? A yes


fEE COURT: He will have to leave at this time. Mr Cole-


Q And talk with him? A Yes sir.


Q At that time did you and he have about the following


conversation, that is, by about, I mean the following


conversation in subshmc e and effect and in purport, you


and h~ being engqged in the conversation, although other


pe rsons were in the room, but I cannot say the other p er


sons were in hearing: that you could not see how Hr Darrow


sir.


man ,you will have to 1 eave tb,..o--court room.


ltiR HOGERS ~ Did you seeHr~inDecember ... 19ll?


A yes sir.


1


2


3


~
4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


,16


17


18


19


20


21


22


23


24


25


26


29
THE COURT: The court will repeat the admoni tion, that all I
persons who are under subpoena or who know they will be


witnesses in this case, vall keep out of the court room.


ER FORD: We will obj ~t to ur Ed lrockels taking the


stand if he is calle d as a wi tness.


l~R DARROW: "\Ve do not ecpect to call Hr Nockles. If any


thing hap}Jens in the future that makes it nec essary, we


will have to determine it at that time.


THE COURT: . The admonition is ~!ven now, and if witnesses


disrEgard it it \~ll have to be taken up.


UR DARROW: we do not 8'Ap~t to call him.


HR FORD: 'Ve v,ant to be fair and we called their atten


tion to it •.


THE COURT.: That is quite proper to call att ention to it.


JrR DARHOVT: We told you our intention, if anything arises


in the future, we will present that matter.


HR FOrti): Are th ere any ot her impe &ching wi tnesses in th e


court room?


THE COURt': The general admonition has been .?,iven, and if


they come in in disrE\~ard of that t th e action will be


taken '.-rhen the time comes.


lTR FOtID: Frequently we d9 not know them.


THE COUR'l': I presume counsel on the other side \vill


FY,overn themselves ~.ccordingly.


IrR ROGERS: Yes, we cannot tell.


been in th e court room. P-s far es the n e;rspap er men are







Versation refereed to.


December.


conversation and he said he talked with Mr Pullman in De-


. ,
from the general 0 rder, I


professional eapacities I


-Yes, I think you will have to fix that timeTHE COURr:


TEE COURI': They have been EXcluded


all newspaper men engaged in their


concerned --


cember over in the ante-room of th e grand jury sometime in


tion has been laid. The question was, "a few days after


this conversation"; the witness has said he nEWer hada con-


Dec ember. lTovT, I am asking him a few days. SUbsequent to


t he first conversation; I am unable to give him the day in


cmd under the same circumstances, when the matter came up


in conversation <:gain, did you not further say at that time


and plac e a Ii ttl e more d efini t ely.


JilB. ROGERS: I have already said inrecember for the first


that you knew Darrow ~~s innocent of any such charge or any


other corrpution in the McNamara case, or words to that ef


fect?


MRFREDERICKS: That is objected to on the ground no founda-


in th e court room, have been excluded from th e 0 rder.


MR ROGERS: Now, on a subsequent day, by "subsequent day",


I meZlD, just a few days, th re e or four days sUbsequent to


your first conversation with Mr Pullman at the sane place
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THE COURT. If you are fixing the time and place in


December, in the ante-room--


3 MR. RO GERS • Yes, sir.'


4 MR. FREDERICKS· If that is the meaning of it I will With


5 draw the objection.


6 MR. APPEL. He said a few days after, under the same cir-


-


cumstances.


A No, 6 ir •


Now, very shortly after the


A No, sir.


A No, sir, 1 did not.


Q MR. ROGERS. Did you know Mrs. Eargott? A No, sir,


close of the McNamara case, 1 am unable to give you the


number of days J but between the close of the McNamara cas


newspaper correspondent.


1 cannot place her.


Q The wife of a Baptist Minister, or something of that


Q Your acquaintance does not extend in that direction?


Q At that time? A 1 cannot recall who she is J M~ Rogers.


If you can refresh my memory it is barely possible 1 can


say J but 1 don t t know her.


Q 1 believe at that time she was a newspaper woman, a


sort?


MR • FREDERICKS. It simply meana the same conversation.


MR • ROGERS. The same conversation, at the same place.


THE COURT. It is fixed in the ante~room of the grand


jury.


MR • ROGERS. Yes, sir •


THE COUR T. Let us have it.
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and the closing of the offices of the defense in the I


Higgins Building, in your office, no one but yourself and


this lady being present, did she not inquire of you what


you thought of the charges about bribing jurors and other


corruption in the ~bNamara case, did you not then reply th~


you did not understand the matter but that you V'T ere posi


tive that Darrow had nothing to do with any such matter,


that you had known Darrow 15 years and you were sure he
~


would not do anything of the kind, and you belieVed that


you would have known something about it if it had been


going on, or words to that effect or purport? A No) sir j


1 did not.


Q Did you fur ther say at that time and place, befor e this


lady whose name 1 have given you, and under the circu'11


stances 1 have mentioned, that Darrow had always told every


one in connection with the case that it must be run hon-


estly and on the square, whichever word was used, and that


you had seen nothing out of the way or corrupt infonnec


tion With the case, or words to that effect or purport?


A No, sir; 1 did not. 1 think 1 remember that lady now.


Ste was one of two sisters that was do\'{n here repor ting


a t the time.


23 Q You remen'ber whom 1 mean 7 A 1 think 1 do, but 1 do


24 no t recall the name.


25 MR • FREDERICKS. She is a sister of May . Field, isn t t she?


26 MR. ROGERS. 1 am not aware.







in of the evening, while you were !.ir. narrow's guest, in


ember which one was Mrs. Eargott and which was not, 1 do


recall which was which.


All right.


And that is the time that you were here


MR • FREDERICKS.


MR • ROGERS. Q


A 1 don,t remember her by name, but 1 think it WaB ~~~~
of two sis ters that was down here repor ting the case.


MR. ROGERS. Q Well, then, you remember one of ~vo sis


ters? A There were two sisters there and 1 don't rem-


which you and Cavanaugh took part? A yes, sir.


MR. FREDERICKS. Was the time fixed?


MR. ROGERS. Well, it was just before Christmas, or it is


after, it is at the time kir. Harrington was living at Mr.


Darrow's hous e.


Q Do you know a Mr. Cavanaugh, Sergeant of Police at


Venice? A Yes, sir.


Q How long have you known him? A Since 1 came to Los


Angeles.


Q gave you talked wi th him? A Yes, sir.


Q And he with you? A Yes, sir.


Q Did you ever meet him at Mr. Darrow's house as a guest?


A Yes, sir.


Q While you wer e Mh ~arrow 's gues t, 1 iv ing at his house


in December, did Mr. Cavanaugh come in of an evening?


A 1 think so; yes, sir.


Q las there a conversation there while Mr. cavanaugh came
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business, and, further, that the idea that he had been


connected or known of any bribery of jurors or corrupt


know of a lawyer in the United States that would have per


mitted a plea of gUilty in the case because the cases could


in any of his


That you did notbut the substance and purport of it:


have been 'kept up for at least two years and everybody I


could have made plenty of money out of them, but that DarrO'i I
I


I


had never L::,oked out for his om interests


Q And that is the time you were living at :l1r. Darrow's


house? A Yes, sir, the first subpoena.


Q That is the first time you were here as a witness before


the Federal grand jury, 'you were living here at Mr. narrow's


hoU6 e1 A YeE} sir.


Q N~w, did you not say to ~u. cavanaugh, during the course


of that conversation at Mr. 1f-rrow's house, that evening,


sUbstantially this: 1 cannot give you the,exact words,
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rai se a suspic ion or anything of th e kind, and that you


could not understand it unless the ''''hole thing "l.as a job,
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that it n-ever could have happened unl ess you had knovm some-I'


. thing about it, a.11.d you had never seen anything th at '."ould


A No sir, I


Nor anything like it? A Oh, no, nothing ~t all like


did not.


or '.vords to that effec t, to },fr Cavanau,gh.


Q


6
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3


4


5


7


8 it.


9 Q. Did you ever visit :Mr Cavc.naugh at his home in Venice?


10 A yes si r.


11 Q. Did you ever talk there withur Cavanaugh about the


12 matter? A yes sir.


13 Q Did you wer make, not in the sa'l')le words, but in sub-


14 stanc e, the same statement to lrr Cavanaugh at his home in


15 Venie e? A I did not. Both Cavanaugh and I agreed to it


16 that Darrow was guilty_


17 Q VThat is that? A Both Cavanaugh and I said down there
,


18 Darrow was guilty.


Tell me 'what Cavanau,gh s€lid? A Cavanaq,gh s aid that


When was that that that happened? It was aboutA


A His wife.


yes.AT;-rs Cavanau,gh?


Q


Q


Q


Dar-rov.; \'fdS guilty
.........


~as anybody present?
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And while you were living at Darrow's house? A lToQ


24 the 18th of Dec ember.


25 Q, That is before you toihd Lawler? A Yes sir.


26







Q How, you were J'!rs Darrow's guest at her house, weren't


you?


MR FREDERICKS: We object to that as incoIDp3tent, i rre-


1 evant and immaterial.


While you were in th e 0 ffic es? A No sir.


Weren't you in the offices day after d'V there?A No
Q


Q


sir.


sir.


THE COURT: Overruled.


A At what time?


Q At the time we have spoken of, T,rr Harrington.


1KR FORD: The 18th of Dec ember ;you hGrve spoken of several


different times, that is the last date mentioned.


THE COUET: I will sustain the objection unless you fix


that time a little more definitely.


1'm ROGERS: I h8\1e a right to ask him as to th e fact, and


then I can ask him as to what time; I don,t have to fix


the time in the first question.


THE COURT: Your inquiry is (;enerally?


fER HOGERS: yeS sir.


TEE CaURI': All right.


A At one time, yes sir.


Q, NOYT, -,/hen"Jas that? A That v.as after I came back on


the first Federal subpoena.


:nJR FREDERICKS: Hay it please the court, we would like


to have llr Dafrow keep his seat. I do not7.ant to say ':lh
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trR FREBERICKS: Then I will say why.


},fR ROGERS: If counsel do es not want to s ~ vrhy, I will


say "why:


1


2


3


4


5


UR APPEL: we do not propose to halle it done.


is an attorney.


28B3l
Ifr Darr.ow I


this question; I hoped to get him to look me in the eye.


tempti~~ to use hypnotism on this witness.


look me in the 0J e or look j1[r Darrow in th e eye, and he


Let :Mr Darrow


All rir~ht.


he did it when he had Bellm on ~he stand.


about.


keep his eyes to himself. 1.~!e know sOmethingS about this


cas e. This is for th e jury. I know v.ha t I em talking


UR FREDERICKS: yes, and they -- and thefact is right here,


you in th e 0Je", and we maint ain that Jrr Dar row is at-


I have ',"lalked over there, I stood here, and I sat here,


and I ~alked around yonder, and I tried to catch his eye


once, and I have never succeeded. I have moved around vlith


the hope and purpose of seeing if I could not .:;et him to


has never done it, and that is why I moved around for


~.m APPEL: Oh, oh --


in the 0Je, but counsel s aid, right here back of me, when


l~r DarroVl came over, said to Hr Darrow, "Hake him look


me for two days, now, wer since he has been on the stand;


RR ROGERS: I have been trying to get this man to look at


l-fR FREDERICKS:


1m FREDERICKS: We have no obj ection to his lookingc ounsel
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lTR DARROW: I".:'iant to :make a statement.


MR APPEL: This is the most childish --


THE COURT: We have spent eno1.l,gh time on this one thing. I


at anybody.


serious impropriety in that. Of course, it is the rule,


THE COUT{T: lIfr F'.og ers is int errog atin.-g th e wi tness, and


want to say right here --


a nd that is proper


Hr Darro"v'f approached him and spoke to him. I can see no


THE COUHT: I do not think it is nec essary, Itr Darrow.


l~R APPEL: VIe have a right to make that statement.


TEE COURT: Noyr, g en tlemen


MR FORD: Aside from that, no 1ntness is compelled to look


1m JffiEDERICY..8: Absolutelylmow ',nat I am talkiIlcS about.


MR APffiL: -- this is the most childish statement made by
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circumstances.


recognize.


recognized as a science.


There may be such a thing as occasional in-THE COURT


him and Mr. Rogers made no such remark to me.


MR. FREDERICKS. Mr. Fl.ogers said, "Make him look you


the eye", and 1 heard that remark r ight at my ear.


MIt • DARROW. 1 think it is only fair •


THE COUR T. Go ahead.


MR. DARROW. 1 s imply spoke to Mr· Roge r s, Whispered to


him that he was the gues t of our house n:any times, that


is all. 1 didn't tell him to ask the Witness to look at


MR. DARROW. 1 want to state about twenty words, 1 do not


want to reply, 1 want to state the circumstances.


THE COURT. 1 do not think it is necessary, under the


28~
MR. FR~DERICKS. An~ ~/~r. Rogers said to Mr. Darrow, that i: I
the pOlnt 1 am gettlng at, Mr. Darrow had no business over I
here.


of I
THE COURT. Gentlemen, so far as this question hypnotism


'"
is concerned, it is not a science that this court will


MR. FREDERICKS. It is a science the medical profession


stances of hypnotism, but it is not a matter that is


reduced to a scientific basis, and the court will take


no notice of the existence of such a science, it is not


recognizes.


MR' FREDERICKS. Before we get through, perhaps the court
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it to Mr. Rogers if he didn't s ay that.


MR. DARROW. If he did, 1 didn't hear it.


JAR • FREDERICKS. 1 leave it to Mr. Rogers.


MR. ROGERS. 1 made the remark, if your Honor pleases, but


Mr. Darrow didn't hear me. He was walking away, because


1 wanted to see if this man dare look Iarrow in the eye


or dared look me in the eye, 1 just wanted to see if he


could for once.


MR. A~PEL. Well,did he?


MR. ROGERS. He did not, and he never has and he dare not


do it now.


MR • FORD. He might as well challenge him to fight and


because he would not fight, put that in the record.


Counsel has no right to compel a witness to look him in
!


the eye, the witness is not compelled to address himself


to anybody but the jury, and counsel may have an idea that


his particular physiognomy may be pleasing to this parti


cular witness and nay have some effect on this witness,


but whether it has or has not is absolutely immaterial;


the witness is not required to lo~k at him nor, if the


witness does not like, to look at wither one of them,


that is a matter for the Witness to decide upon.


THE COURT. Gentlemen of the jury, bear in mind the


admonition. We will take a recess for five minutes.


(After recess. )


THE COURT. ~roceed.







1


2


MR • ROGERS. Q


when you were a


28~
1 am calling your attention to the time I


guest at the Darrow house, approximately


3 Christmas time, and from then on until you went east-


4 until the Darrows moved. 1 will ask you if you talked


5 with Mrs. Darrow during that time about these matters?


6 A Yes, sir.


7 Q How many conversations did you have with Mrs. Darrow?


8 A Oh, several.


9 Q. As many as three? A Yes, sir.


10 Q Can you distinguish one from the other, that is, rem


11 ember what you said in one conversation from what you


12 said in the other conversation? A No, sir.


13 Q Now, in one of these conversations at Mrs. Darrow's


14 house, while you were her guest, did you say this, or


15 words to this effect or SUbstantially this: that you


16 believed that no other lawyer in the country would have


17 allowed the defendants to plead guil ty, because the case


18 could have been run on for at least two years until every


19 body had enough .money, or words to that effect. That you


had known Darrow for fifteen years and that you kneW he


was fairly honest and never considered his own interests,


and you were sure there was no truth whatever in any


rumors concerning his connection With any bribery, or


A That is par tly


A


true and partly not.


Q What part is true and What is not true?


words to that effect or SUbstance?
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reputation he bore before he went to Los Angeles, that was


one.


Q Now, what did you say in that regard? A That it was


excellent.


MR • FREDERICKS. That is objected to as incompetent, irre


levant and immaterial and hearsay, and not cross-examina


tion.


MR. ROGERS. ,It is conversation.


THE COURT. Objection overruled.


MR • FREDERICKS. It is not conversation tending to irtpeach


--what did you say--
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The witnesss sai.d, it was partly t.rue and part- I


to put in that part which is material, then, if the other


side, cross-ex~ining on that side, desires the whole of


the conversation, under the l~r, they are entitled to the


who 1 e conversation.


THE CODET: No doubt about that.


Jl!:R FOPJ): But when counsel puts an impeachin,.; question,


he is only entitled to put that part which impeaches. Now,


he msseeking to ask him about a part which does not im-


p each. It is done merely fo r th e purpos e of trying to


prove reputation, which they have a right to recall him as


a witness to prove his reputation vras good, if they desire


to do so. They can recall yr Harrington as their witness


e.nd prove that his reputat.ion before he came to Los Angel es


VIas good in th e connnuni ty in which he lived, if they de


sire so to do, but it is not impeachment. It is not a


prope r question on c ross- examination. All they have a


right nO\7 is simply that part which relates directly --


THE COURT:


ly false.


MR FRI.~DERICKS: Then it' is up to counsel to ask him the


impeaching part, .and ssg reg ate his question and <?sk, him


his question ssgresated until he gets what he wants.


UR ROGERS: No sir.


J\iR FORD: If the court please, if you pardon me just a


moment; counsel is not entillEd on direct examinat:i.on to


put in the who 1 e 0 f a conversation; he is only snti tl ed
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imrna t eri al.


]~R FP~E1UCES: I move to strike the answer out on the


TP~ COURT: Motion to strike is denied.


read(Last answer


(Last question read by


Obj ec tion overruled.


I haven't asked him if that ~~re true, I


Read the question.


It will take two or three questions to show


Well, then, did you say that you had knovffi Darrow


Did you tell her that he VIas -- that there were no


You cannot car~J it in your mind? A No sir.Q


Q


Q


the reporter.)


15 years? A yes sir.


of fact, did happen, you say part happened and part did


not. A I cannot carry the question in Il1j-~ mind like that.


ground it is hoorsay, not part of the cross-examination,


THE COURT:


a part, if anythi~g, of cOlillsel's case in chief.


have asked him vn1at did he say.


by the reporter.)


2890 I
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I
testimony, namely, that p~rt which refers to a conversstion II


about not bribing jurors.


I
I
I
i
I
I


ER ROGEtiS: Now, ",hat oth er part of that conversation that


I relat ed to you as happ ening -{:Ti th Urs Darrow, as a matt er


which is directly imps aching of the VIi tness' pr esent


the si tuation.


MR ROGERS:


}I.m FREDERICKS: Then it is incompetent, irrelevant and
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other l~~a';1Yers in the country would have allowed the


fendant~ to plead~uilty because the case could have
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money? A No sir.


Did you say t hat you knew Darrow was thoronghly hon-


nothing of the kind could have happened aroun d the offic e


r1.ill on for at least two years until everybody had enough


Did you further say in one of those conversations that


No sir.


Eat, and never considered his ovm interests? A 1"1'0 sir.


kind did happen, and that ~he need not be worried What


ever, for Y01.nvere confident that there could not be any


thin~ connected with JJ[r Darrow that v.as illegal? A No


A


Q


wi thont your knowing it, and that you 1mew nothing 0 f the


Q, Or v{ords to that effect? A Nothi~ like that, no sir.


Q Did you say that you were sure there was no truth vn:u:,t- I


ever in any rumors concerning Darrow or words to that effee tl?
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15 sir.


San Francisco.


that Darrow showed you a roll of bills. Vhen was that?


\\'e1'e you up in San Francislfo? A I left Los An,geles on


16
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24


Q


Q


A


Q,


Q


Q


Or anythil~ to that effect or purport? A No sir.


I now direct your a tt ention to a matter where you say


That "Jas between the 20th and 30th of September, 1911.


How do you fix it? A It \~as after my return fram


You returned from San Francisco when? A On the 20th.


So it·!,'as between the 20th and the 30th? Row long


And you:"ere therefore,


25


26


the 1 tho


And returned on the 20th?







shoe or his pocket or wh ere?


Where did Darrow take this roll of $10,000 ;out of his


1


2


3


San Francisco approximately a ,reek? A yes sir.


2892 I


I
I


4 J·ffi :EREDERICKS: That is obj ected to as assuming a fact


5 not ine.ridence. There is no evidence that this roll \'VaS a


6 $lO,OOO-roll; simply a roll of bills, is all the witness


7 t estifi ed to.


8 TEE COURT: Objection sustained.


9 ~·n:R ROGERS: VThere did Darrow take this rollout from,


10 and vJaived around in front 0 f you ahd t ell you that \'\6S


11 the bribery roll, or words to that effect?
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sir.


A No, sir.


MR. FREDERICKS. That is objected to as assuming a fact


I
I


A Yes ,j


Q And anybody else? A Not that 1 remember.


Q Just you an d Mr. tl-arrow? A Yes, sir.


Q Mrs. Darrow and your daughter, where were they?


A They wer e arourd tre garden.


Q ;ouwere out on the porch, 1 understand you say?


Q Anybody else out there? A No, sir; not at that time.


Q Anybody in the house? A Aside from the maid, 1 sup


pose you are speaking?


Q Anybody in the house, the persons that were in the


house? A The maid was there.


I


Q yes. A Oh, a couple of minutes; a minute. or two;


very sbort time.


Q Did you see wbat he did with it? A No, sir.


Q Row long did you see bim have this roll, this bribery


roll he was going to bribe jurors with? A How long did


1 see it?


MR • ROGERS. Q Youdidn 1 t see wb. ere he got it fr om?


not in eVidence, that he waved it around in front of him.


THE com']" Objection overruled.


A Read the que-s tion •


(y,ast question read by the reporter. )


A hu. narrow did not wave the roll, it was in his hands


wh en 1 fir s t saw ito
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MR • ROGERS. 1t is cross-examination.


tln t for? A One reason was 1 thought probably he wanted


to $ee if 1 would stand for it and help him to reach the


MR. FREDERICKS. He didn't say he had $10,000 in his hand-


I wi thdr aw it.


I
I


2f1 9'.0 •. 4


A 1 would if


No, sir.


Yes, sir 4>


A


AIn the garden of the house?


Did you know where they were?


Q


Q


Q What did Darrow say to you when he took 'this :ltoll out,


THE COURT· Objection overruled. Answer the question.


A He said he had the $10,000.


MR • ROGERS. Q And what did you say you thought he did


to use a oommon expression, when he flashed this roll?


A He says, "1 have got 110,000 and if 1 can arrange to


reach a couple of jurors, J40 B.) will never be convicted."


Q So you did kno\v something about the $10,000 roll?


MR. FREDERICKS. That is objected to as assuming a fact


not in efidence.


you to help him bribe jurors, didn't you?


he come out and was explicit about it.


Q Well, the mere suggestion to try, to a lawyer, would


be serious, would it not? A Yes, sir.
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I


I
·1


I
1
I


I


MR~ FORD. Objected to as argumentative.


THE com T• Overr ul ed.


MR • ROGERS. You said Yes. didn't you? A yes.


Q And he did sort of intimate the idea?


MR. FORD. Objected to as argumentative.


THE COUR T. Overruled.


A Intimate what idea?


MR • ROGERS. Q The one you have jus t expressed, that


you thought he was trying to get you into the idea?


A No, he didn't intimate that idea.·


Q Now, you thought that it was a very serious thing


to sound you out and see if you would fall in with the


idea and help him? AYes, sir


Q Now, why on Friday did you answer as follows: "Q-


You say that Darrow told you he got $10,000 at


Tveitrroe's bank in San Francisco and showed you the roll


of bills? A Yes, sir, showed me a roll of bills. Q--A


roll of bi1ls. Just out of a spirit of bravado, to


show you he had the roll of bills1 A--I think it was


mere buffoonery."


MR. FREDE1ICKS. "More muffoonery."


MR. ROGERS. " It was more buffoonery." Why did


you answer it Was, "More buffoonery", if you tho~ght


he was trying to sound you ~ut to commit a crime?


MR. FORD. Objected to on the ground it is argumen~ative


and that counsel went into that definition fully yes-
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gone into yes terday?


We admi t tha t •


the circumstances.


No doubt about that.


I
2896 I


I


I


I
Wasn't that matter ful:Y i


It is cross-examination under


1 have aright to cross-examine as


sir.Yes,


to motives."


terday.


MR • ROGERS.


MR • FORD·


THE COURT.


1


2


3


4


5


6


7


8 MR • ROGERS. No, sir, not in this light. 1 didn't have


9 this before me.


10 THE COURT' If you are going into a different question--


11 MR. APPEL· 1 n v iew of hie pr es ent answer--


12 THE COURT- All right; objection overruled.


13 A 1 made that answer yesterday about his reasons, and 1


14


15


16


also made it about his buffoonery because 1 didn't think


anybody but a buffoon would make such declarations what


he was going to do with $10,000.


17 m • ROGKRS· You understand, do you, that buffoonery
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is a man who practices low--whc makes a practice of amusing


others by low comics, antics and gestures and drollery and


mimicry and chicanery, a clown, a merrymaker, do you?


l.11 • FORD. Objected to as irr elevant and immater ial and


not cross-examination.


MR • ROGERS. If your Honor pleases-


TEE COURT. overrUled.


A No, sir, 1 didn't use it in that sense.


1m • ROGERS. Q Did 1 not ask you yesterday, "Q--You ur.de


stand the English language pretty well? A-.Yes, sir.







MR • FORD. Objec ted to on the fur ther ground it Viae fully


gone into yesterday, all down on there: "Q--Showing you


how smart he was? A-_Yes, sir. Q--That he had $10,000 to


answer it yesterday, whereas this shows he gave the same


answer yes terday that he gave this morning, "he thought he


was trying to Bound him out."


28~
A--Just showing how I
A Probably did.Did you so answer?


Q--What do you mean by buffoonery?


gone into.


MR. ROGERS. Just simply protecting the Witness and leading


him out of a moat absurd contradiction. Is it possible,


if your Honor pI ease--


smart he wason


bribe jurors and show you how smart he was, a kind of a


joke? A-'1 didn1t regard it as a joke. Q--Now, donlt


you know that buffoonery is joking? Do you know the


definition in the dictionaries of buffoon or buffoonery?


A--l cannot say that 1 do. Q~-Well, then, Why did you


use the word? A--lt is an ordinary, corrmonplace word.


Q.__By that you mean What? A--Bravado. Q--Bravado? A--Yes"1


1 am sirrply showing to the court the matter has been fUlly


Q Well, then, if he were buffooning, nesting, just showing


how smart he was, why did you answer this morn ing tha t


you thought he was trying to get you to participate in a


felony i'


LJ'R • FREDERICKS. We obj ect to the par t which says, "This


morning", because it-assumeathat he answered --he did not
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"Q--That he was showing off?" 1 wont go on.


1


2


3


4


5


6


7


MR. FORD. 1 am addressing the courto


lAR. ROGERS. --If this is a situation which ought-


MR. FORD· 1 obj ect to being in terrupted.


THE COUR T. pave you finished?


MR. FORD. No, sir.


THE COURT· Go ahead.


MP. .FORD.


289~
I
I
I


i
I


8 Your Honor can see for twenty lines more that same sort of


9 testimony, telling what he understood what he meant by the


10 use of the word. This wus all done on cross-examination.


11 The matter has been fUlly gone into and there is no use


12 going over and over the sarre situation time and time again


13 on cross-examination. He had answered yesterday that he


14 was ... trying to feel him out and counsel had just the same


15


16


17


information then that they have now with regard to that,


1 think that the matter has been fully exhausted and


there is no use going over and over the same thing. Just


18 Biu~ly a third degree police method.


19 li~ • POGERS. 1 don 1 t use those here. Now, if your Honor


20 please, here is a witness co~es on the stand and on being


21 in terroga ted as to what he thought the reason was for the


22 showing of these bills, he gives a most serious reason.


23 He gives the reason first that he believed Mr. Darrow was


•24 going to commit a felony, a felony of a high degree, and


25 was trying to induce this man to participa~ in it; was


26 trying to induce him to join him in the felony, and







1


2


yes terday he sa.id it was a buffoonery, juftt


smart he was, a spirit of low mimicry, as 1


289~
to show hoVf I


have just read I


3 from the dictionary. Now, if your Honor please, is it


4 possible 1 cannot examine a man who makes an answer do


5 absolutely, diametrically opposed as that? Yesterday 1


6 didn't have this transcript before me, yesterday 1 didn't


7 fully have befor e me jus t what be had said, and now when tre I


8 transcript is written up 1 have a right to contrast, if 1


9 may, which 1 did not do yesterday, 1 have a right to con-


10 Tast his answers. They both cannot be true- Darrow could


11 not have been serious in trying to get this man to com-


12 mit a felony and at the sarr,e time jesting) buffooning.


13 Why, it is so absurd) that the mere statement of it shocks


14 the ordinary man. T1":e answer i6 it didn't happen, that is


15 the matter with the whole thing; the incident could not
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have happened and didn't happen, and what is the matter


With it and his efforts to give reasons, shows it) if


your Honor please, and therefore 1 have a right to show


how diametrically opposed he makes his explana tiona) and


if a man cannot explain why a thing happened and give so


many different reasons for it, it goes to Whether it did


happen or not) in 'the minds of the jury. 1 have a right


to cross-examine--


TPE COURT. You have a right to cross-exalliine him once.


1m. FREDEBICKS. He said yesterday right in the transcript


THE COURT. 1 have it in mind.
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MR. FREDERICKS --that he thought Darrow ~as trying to


feel him out. He said also the statement about buffoonery,


he said it yesterday, but explained it.


MR • FORD· 1 have the exact transcript here, pages 2794


and 95.


THE CO tR T• 1 have it.


)ffi • FORD. Page 2794 and 95.


MR • ROGERS. Her e is the situation, yes terday: 2794: "Is


there any reason on the face of the earth why Mr. Darrow


should show you $10,000 and tell you he was going to bribe


jurors? A--l know of no reason except what 1 have already


said. ~--That is, a spirit of buffoonery? A--No, that he


was trying to feel me out to see how 1 would stand for it.


Q--That is what you say now, and a while ago you said it


was bravado, or buffoonery, didn't you." Now, pre~ious


to that he has said over here tt.at it was a spirit of


buffoonery, and a spirit of jest, and to show how smart he"


was. Now, today, having these answers in front of me, 1


have a right to contrast them. They both cannot be


true. On his cross-examination of yesterday 1 asked him,


"That is, a spirit of buffoonery? A--No, -that be was tryin


to f eel me out to see how 1 would stand for it. It On


yesterday he said in another place--


THE COURT. Mr. Rogera, the court wants to give you every


latitude in a matter of thie kind, but if your contention


be correct you have a right to cross-examine a Witness on
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1 any given sUbject on one day and then the next day when


2 you get the transcript, you have a right to go over that


3 S8~e cross-examination again, if 1 understand your posi-


4 tion?


5 J,ffi • ROGERS. No, sir, tha t is not my pos i tion but when 1


6 get two different answers taken at two different times as


7 far apart as these answers were--l hav.e a right to ~eak


8 the court" The court has asked me a question.


9 THE COURT" Yes.


10 MR"ROGERS. On two different occasions, at least, an hour


11 apart, he said on one occasion it was a spirit of buffooner ,


12 a spirit of jest, just to show how smart he was, and then


13 finding that didn 1 t work, after 1 had cross-examine d him


14 on that, then ~ong way along he takes the position indicat d


15 by counsel, "No, not a spir it of buffoonery, but a spir it


,16 of--he wanted to feel me out,," NoW, With those two


17


18


19


20


21


22


23


24


25


26


answers, it is an eleIr.ent of cross-examination you may


take two divergent answers and ask him which he desires to


choose from.


MR. FREDERICKS. He made them both yesterday"


MR" FORD. 1 call your Honor 1s.attention to the rul ing of


the court--the court said that the objection that it was


already asked and answered, "1 think the objection is well


taken" "


MR. ROGERS. 1 am not a very long cross-examiner; 1 don 1 t


croBs-examine, as a rule, very elaborately. 1 do crOBS-
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1 examine wi th certain ideas in view. Now, on yesterday at


2 one page he said this, let me call your Honor's attention


3 to it.


4 MR. FREDERICKS. Let's submit it and let the court rule on


5 it.


6 MR. ROGEffi. No, we will not submi tit, if your Honor


7 please~ "Q--A roll of bills"-- page 2774--"just out of


8 the spirit of bravado, to show you he had the roll of bills,


9 eh? A--l think it was more buffoonery. Q--Buffoonery?


10 A-_Yes, sir." Now, at 2794 he says thia--2795 it is~ "Is


ear th why Mr. Darrow should show you $10,000 and tell you


he was gOing to bribe jurors? A--l know of no reason


except what 1 have already said. Q--That is, a spirit of


buffoonery? A--No, that he was trying to feel me out to


11 there any!- 2794--"Q--ls there any reason onthe face of the
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16 see how 1 would stand for it." Now, if your Honor please,
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those two things cannot be true, and 1 have a right now


to confront the witness with. his lame explanations, in


order to show tbat the incident never happened at all, and


that he was trying to get some sort of an explanation, and


realiZing that his buffoonery explanation would not go, he


tr ied to make another.


m. FORD· The court please, we deny that there is any


thing inconsistent ir. the two propositions. The Witness


characterized his opinion of tte transaction as being


buffoonery, but when asked if that was the reason why Mr.
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1 Darrow Eiaid it, out of a spirit of bUffoonery, he said


2 "No," the reason is he was trying to feel Ilie out to see if


3 1 would stand for it, or words to that effect. 1 will get


ths motives which prompted Mr. ~arrow, as being buffoonery.


Fe said the reason which he thought Mr. Barrow--that he


was trying to feel the witness out, but hiG characteriza


t ion of it is that it was buf foonery. Now, 1 think


those two things are entirely consistent, but if they are


inconGistent the record is here, counsel has it and can


ar gue it to the jury at the proper time. The rna tter has


been fully gone into, was gone into yesterday so fully


that your Honor on page 2796, after it had been put in


the record from page 2778 down to 2797, finally ruled that


the cross-examination had been sufficient upon that sub-


j ect, after page after page of the record is takm up


with the witness's idea of what is meant by buffoonery, and


he explains that he didn't consider it a joke, and he didn't


consider that Darrow was joking, but he considered the


fact that he made such a proposition to be buffoonery, to


be ridiculous, to be preposterous, to be something that a


man of Darrow's intellect ought not to~try to indulge in.


That will be our argument °to tbe jury. If the record


shows something to the contrary, they have gone into it


so fully, they have an advantage in arguing.


The witness is not characterizing4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21
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23


24


25


26


the exact language.


m· ROGERS· Here is what the transcript shows: "Just
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1 showing--" that is, :.1r. Larrow, "just showing how smart he


2 was" " We understand what the word "smart" means. It


3 is a spir it of buffoonery. Nfr. Darrow was jus t show ing how


4 s mar the was. nQ-Showing you how smart he was? A Yes,


5 sir"" Of course ~1r. narrow--he is giving what Mr. Darrow


6 was doing, not how he thought of it"


7 MR • FORD· If the r:e"cord shows all tlat--


8 MR. FREDERICKS· Let's take a ruling.


9 THE COURT 1 want to inquire of counsel--does the stateme~


a minute, page 2781.
• u


THE com T Now, don t read, just let me have the page.,


MR" FORD. 1 think 1 can find it in just a minute.


THE com T· 1 an, unable to find it in the record"


MR • FORD • it 1 think, your Honor, in just1 can fim ,


MIt· FORD. Page 2781, down at the bottom of the page, the


first line is 14 and 15, and then down to the botto~,


as and 26, be uses the words which your Honor is looking


20


21


22


23


10 appear ilj the record that "he was trying to feel rre out to


11 aee if 1 would stand for it", or words to that effect,


12 i appear before page 27951


13 MR " ROGERS" No t to my knowledge. 1 haven't a memor andum c:£


14 it, at any rate.


15 THE COTJRT. If it does not--


161
17 I
18


19


24 for; at the top of page 2782 he uses the words-


25 MR· ROGERS" But at 2781 he uses the words--


26 THE COURT" 1 want to examine that. 1 don't think you ha
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1 a right to interrogate the wi tnesB on that matter any


2 further. 1 think it haa been fully asked and anawered.


3 The objection is sustained.


4 MR. ROGERS. Take an exception.


5


6


7


8


9


10


11


12


13


14


15 ,
i


, 16 I
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A lIo sir.


THE COURT: Objection sustained.


already been covered on cross- ex:araint",tion.


THE COUill: Objection sustained.


It is the same proposition ~re have


Q All the p EDple you knew were peopl e that you met after


you came here? A J,-fostly, yas sir.


yes sir.


Q. Stranger in to\'m,'i';erentt you? A Stranger in tovm,


Q Was a copy of any venire ever given you? A No sir.


Q Did you knoW' any Los Ang el es peopl e befo re you c arne


here? A I cannot recall any.


Q Did you have anything to do with investisating venires?


been arguing about for a half an hour.


MR ROGERS: I regard it as error and I \~uld like to put


it in in such form as to get the benefit of it.


Q Did you have anything to do \vith looking up jurors?


A Ho sir.


MR ROGERS: Did your Honor sustain the objection?


]"rR FREDERICKS: That is obj ected to on the ground it has


lTR FREDERICKS:


L 290Ts
HR TlOGERS: lilT Witness, ',vhen yon gave this answer at line I
21, pege 2777, "j nst showing hovil' smart he Vias II, you


used the -:rord "smart" in a slang sense, did yon not?


},fR ROGERS: Exception.
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24


Q, Now, on t Ius evening when you say Darrow showed you


the $10,000 roll, you say your d aught er and Hrs Darrow


25


26







paying much attention. -


most of our time, sir.


29~
I


I


I
I
!


The \yi t-


The question is correct now.


V'.hat other sUbj ect of conversation was there between


Tell me another thing that was said.


Tell me another thing that was said. A Th at took up


Paying no attention to them? A Not much, no sir.


THE COUR!.':


Q


HR FREDERICKS: No, it is not.


Jffi ROGERS: That is all that obj ec t ion is for.


}~R ROGERS: tI That is to g iv e him time to think.


l'[R FREDERICKS: The question is apparently not intelligible


"any ot her thins aside from the vlhole lfcNamara case".


Any oth er thins aside from the vrhole Jl!cNamara case


ness understands ~fectly what I mean. Tell me another


porch at all? A I might have; I do notrecall; I was not


Q


thin:; that was said aside from '.vre t he has ,Siven.


UR FORD: I would like to h8'Je the preceding question re


Did you see the two of tnem while you were out on the


Q


Q


~


lTcHamara case 'l,as gone over.


you and Darrow on the porch? A The whol e matter of the


lmow where she was? A No si r.


Q Did you keep track of her? A No sir.


Q Did you s ee her when you '.vere out on the porch at


all? A I do not recall seeing her.


Q Do you rememb er l~rs Darrovl'S whereabouss; did you


were out in the grounds? A yes sir.1
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1


2


THE COURT:


now.


vVhat is the differenc ej it is


28~:·
a good question I


3 MR FORD: What is the qll estion?


4 THE COU?J: Aside from what has been giv'en.


5 HR FREDERICKS: That is also objected to as not intelligi


6 ble, because the \vitness has said that they talked about


7 the $10,000 and talked about the entire matter of the lic-


8 Hamara case. l{oVl, the witness may understand that that


9 is given and he wants to knoW' if anything aside from those


10 two was talked about, or th e wi tness may understand that


11 )l


he wants anything aside from the $10,000. We maintain


12 the question is not intelligible.


13 THE COURT: ]Ir Earrington, do you understand the question?


,;t; .


besides with reference to the ~?lO,OOO roll~


HR FORD: vre object to that question on the ground it xs


not a proper question to aldress to the ,,'fitness, "iTow, that


you hav- e h ad plenty of tim13 to think."


TEE COURT: Obj ec tion overrul ed.


cussed the ]{clIamara case.


l.lR BOGE?S: Answer me, please, sir? A I don,t know


I


I


i
plenty!


ITell me something else that was said


All right, answer it.


I will wi thdravr it now, that you have had


That matter about the money c mne up after vIe hed dis-


I think I do, your Honor.


A


of time to think.


A


A


TEE COUVJ':


lrR ROGERS:
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to answer you. I thought that was responsive.


TEE COURI': Read th e quest ion.


(Last quest ion read.)'


A There was nothing else said while Mr Darrow and I were


on the porch.


Q HoV! is it that you can tell us precisely what was


s aid and precisely what happened about this and you cannot


tell us even after deliberation and thoug:!ktand plenty of


time and suggestion, cannot tell us any' , other thing


that YlaS said there besi des that.


MR FTIEDERI~: That is objected to as being unfair,


notcross-exxamination; assuming a fact that is not in


61Tidence. The vritness has said in addition to the


$10,000 business, that thEW talked wer the entire mc


Namara case, and aside from tha~, nothing else was talked


abont. l'I'ow, he is asking what the witness has said, and


has said it at 1 ength.


l'lR FORD: YJe move to s trike out th at portion of the qu es


tion in which it was said he was given any, suggestion.


1m APffiL: He said, your Honor --


TER FORD: If yonr Honor pl ease, I VI as addres~ing the


court and making a motion -:--


HR P.PPEL:' vrhat is the motion?


iJR FOB.D: I move to s trike out that portion in which he


intimates he was given 8ZW suggestion.


Ti!E COUltT: yes; s trike it out and Ie t him answer the
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the questinn, he may answer the question.


question.


UR Ap:EL: He cannot move to s~rike out any portion of the


question.


If counsel desires to eliminate that part of


We assume, after argument by c OlIDsel and he hmr


THE CaURI':


in,g thonght here, and heard the argument and after hear


in~ the discussion by counsel on both sides, that those


Vlords used in the argument, they are suggestions. How, we


are sayiIL3, "after suggestion", meaning in the argument,


your Honor, and the record shows what VIas said, and if


we are wrong about it that thJl'Y are doin,g any sugg esting


there, the question may be answered with reference to our


poor interpretation of vnat was said here, and I submit,


your Honor, there is no rule under the sun by which any


matter may be stricken out of the question.


TEE COURT: There is no doubt about that.


1m AP%: VIe put our questions as we fralIle them, in ac-


CCl1rdance with the practice of the law, and I was simply


saying to your Honor what the witness said, that the whole


1l[ciTamara case vas discussed, ~md that the only thing was


s aid out on the porch was wi th referenc e to this $10,000.


Now, he has said that before, but V~ want to find out


vm.eth er there was anything else said in conn ection vii th


the matter outside of what he is testifying there upon the


porch. Now, it is ve~ important to us , as we regard


MR APPEL:
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1 si tllation.


2 THE COURT: All right, let us have it.


3 HR APJEL: It is ve1:'J important for us to find out what


4 led up to the remarks of this remarkable conversation.


5 THE COURT: ~bj ec tion ov errul ed.


6 A I didn't say that the money matter ,,\as the only thing


vie discussed the ],1[cnamara case on th e porch


7


8


9


10


that V\t\S spoken of on the porch; I meant to be understood


as saying that
BY 1l[H EOGERS:


Q ~ Tell me another thing that was said besides this


'"~lO,OOO, if you can? A We are talking -- we were talking


11 about ti1e evidence in the case.


12 Q Tell me another thing that was said. A I refuse


13 to tell that, because that is a prof essional matter.


14 You refuse because you eannot? A I can,and I can r~


15 peat it.


, 16 Q, Why don't you ';'i11 en I e.sk you? A Bec aus e you heve


17 made no referenc e to it. How, I refuse to, bec ause that


18 was a matter c onne cted with the McNamara def ens e.


19 Q And your idea of ethic s has come to your rescure?


20 A J!LY ideas of ethics are just as good as yours are.


21 Q Undoubtedly; that is ,vhat you are on the stand


22 testifying -- A No, becalse I ne..re:::- divulge what I


23 learned TIhile I~as assistent district attOl~ey.


24


25


26


A


Q


Go on and tell me an;ythine that was said that evening.


Better not bum my fine ers, it might react.


Are you endeavoring to thl'eElten me? A Uo,
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1 I will meet you at ever,y point of ethics.


2 liR FORD: Now, we object to any remarks of th at sort.


!EE ROGERS: By the way, do you know what the District


Attorney mEant when he said that he would prosecute you


3


4


5


A And you cannot smile'me out of it.


6 if you didn't come through? A No sir. '


7 MR FORD: We object to that as irrelevant and. immaterial.


8 l[R FREDERICKS: Further, a ssuming a fac t that is not in


9 widenc e.


JJIH HOGERS: Now, }I,·Tr parring ton, tell me anything el se
.


that was said. there oh the porch, if you can --


THE COURT: Just a moment, 1fr Rog ers


10


11


12


13 A I refuse to discuss whatwas said there at the porch


14 fo r the simple r eason it "yas a privil eg ed matter.


:i:Tovember? A In my offic e.


grind of the of-rice.


Q. \Vho saw you there? A The investigators.


Eow long v,ere you out there? A About half


Ealf an hour? A yes sir.


l.Tr Earrip~ton, wrere were you on the 2 rith day of


Q. \7hat investigators? A I suppos e HI' Collier end


rnd anybody thilthad 'business or to come on that occasion.


Do you remember anything the t happened on the 27th


an hour.


l'[r Belcher end Jrrs Ear~enst(dn, vm.o was the stenographer,


day of November? A :Nothing pi:3rticular, except the regul r


MR, ROGErs:


Q


Q


15 I
16 !


17


18


19


20
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Can you tell me where you were at 12 o'clock on that


Do }lou know anythi~g that hap}::ened on t hat day that


Q Are you t estifyip.g because you remember it or because


you. had a habit of being away. A I remember I weent ev er,y


I
of the OrdinarylNothing outside


Let me finish my answer.


A


A


A Nothing that I can recall.


How do you know? A I went home elery day at noon.


Go ahead end finish.


Was there anything?


Q Home? A Yes sir.


day? A yes sir. A Iv~s home.


Q


collection.


you recall?


g rind of th e offie e.


Q Can you name ~:ny pe rsons you saw outside of these persons


you s ayyou think you s oW on that day? A I have no re-


Q


Q


1


2


3


4


5


6


7


8


9


10


11


12


13


14


~ Do yon remember that occasion? A How?


Q Do you remember t. hat occ asion? A No sir.


Q You don't remember it, but you are t.estifying from


15 i day.


,16 i
17 1


181


A Ho sir.


but I IX' esume in my offic e.


habit, aren't you? A I am testifying bee'anse I know it


is corree t, t.:b..e t I did not miss arw day.


Q l'.There vlere you at 11 0' c loc k? A I don' t l' ec all',


Do you know 'clho was there at half p:. st one 0' clock?


No sir.


You presume. Do you Imow who vas there at 11 o'e1ihck?Q


A
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Q Do you lmOVl who was there at 3? A No sir.


Q Do you lmow vrho was there at 4? A No sir.


Q Do you lmow vrho was there <:.t half past 4? A No sir.


Q Do you rememb er any solitary person that you saw t.hat


5 day, outside of your .ha 'bi t of seeing COllier and som e af


6 those men? A There was nothing hapy.ened to fix my mind


7 on anything specially that day, nothing special.


8


9


Nothing special? A Not on the 2~th, no sir.


What time did you get to the office? A I usually got


10 there in Us morning, if you refer to the morning, about


Do you lmo'JJ' \vheth e1' you got the re the t mo rnins about


half past 9 or 9, or what time? A About 9, I m~ have


11


12 1


13


14


9 0' clock.


Q You usuailily got there? A Yes sir.


15 I ten minut es Ie ew~, ei th er way.


·16 :rfR FREDERICKS: That is, Hond~, the 27th, we are talking


17 about. A The 27th.


18 :qR ROGERS: Do you lmow what time you left in th ee.renifl.g,


ed to fix my mind on th e evening.


except from habit? A Not that day, no sir, nothing hapren19


20


21 Q Do you lmow '!rhere you \7ere on th e 28th? A In the of-


22 fic e.


23 Q. Are you sure? A yes sir.


24 Q Do you remember coming tl15t morning? A 1'1"0, only in a


25 general 'Nay.


26 Q. Well, you mean you are t estifyinE~ from habit? A No







J
sir, I mean in a general way.1


2 Q,


2915


Have you a recollection of coming there on the morn-


3 ifl.g of the 28th? A I couldn't tell youecactly what


4 streets I carne dovm that morning.


5


6 Q,


Answer me. A I am trying to make it plain.


Read the question. (Question read.)


7 1m FOP~: I ask that counsel take a seat.


8 TEE COURT: yes, I think that is quite proper.


9 MR HOGEHS: I v:rill get 'him to look at me after a whil e.


10 1m FREDERICKS: He is looking c.t you an d he will look


11 through you before you get through.


12 liR nOGERS: He will sea more than he ever saw befo re, if


13


14


151
16


he does.


THE COURT: Go ahead.


1,tR APPEL: I will sit dO\1nl so that he vlon't look through


me, your Honor; I ~m too fat, anyhow.


17 UH ROGERS: now, lfr Harrington, answer the qu estion,


18 please sir. A please read the question. In order to


19 save time, if I remember coming down that morning?


20 yes sir. A lifo sir.


21 Q You don,t remember coming down tiu~t morning? A Ho


22 sir.


23 Q Do you r em.ember whet her you s aw Franklin the t mo 1'n-


24 ing or not? A I remember absolutely that I did not.


25 P.QYI do you come to have such a specific recollection,


26 that you did not se(J Franklin that morning? A -:;Je were







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


2916
talkine about the morning of t he 28th?


Q yes sir. A That VIaS the mOlning of the arrest, and I


know I didn t t see Franklin tP.at morning


Q, Now, I asked you if you remembered cornine down that


morning, <3nd you said you didntt remember coming down that


morni~ ? A yes sir, that is true.


Q Do you rEmember anybody you saw tha t mo ming till


10 o'clock? A Outside of the office help.


Q lT0'VTt whom did you see of the office help that morning?


A I do not recall.


Q Did you see Collier? A I do not remember.


Q Did yousee Cooney? A I dontt remember Cooney -- no,


Cooney v:as not in town that day.


Q Did you see Fi tzpat ric k? A I don't t remem.b ere


Q Did yousee Hiss Hartenstein? A I presum,e I did,


but I have no distinct recollection of seeing her.


Q Did you see 'Wolf that morning? A I dontt remember.


Q You don't remer'1ber? A No.


Q You say you didn't sec Franklin that morning? A Oh,


absolutely positively not.


Q Did you see Franklin the day before? A I don" t


rEmEmber.


Q \7ill you say you did not? A 110 si r.


Q V.hy won't you say you did not ';7hen you swear you


didn't see him tmt morning? A Because I remember the


morning he vras arrested that I know I did not see him,
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1 and I caul dn' t say wh eth er I saw him the day befo re "{{hen


2 there Vias nothing to fix it on my mind.


3


4


(')
-~ Did you see Belcbrr th e day before? A I p-esnme I di d.


You presume you did. D::l you know? A I don,t remember


5 exactly, but hewas around every day.


6 Did yousee Belcher that morning? A I dontt remember


7 that morning particularly seein~ Belcher. There "vas noth-


8 ing about his a bsenc e that waul d fix it on my mind.


9 Q But you l?J:'e absolut eJ.y sure you didn't see Franklin


10 that morning? A Dh, I know I didn't see Franklin.


11
I


12 I Q


You know that? A Yes sir.


But you would not know 'Hheth er you di <h t t s ee him the


13 day before? A No sir, because there was nothing to


14


15


16


fix it on my mind the day before; on the 28th he was ar-


rested, so that makes it definite.


NOVl, Mr Harrington, will you SVvear that you di d not


17 see Ur Franklin --


18 HR FORD: We object to the,word "swear". All his testi-


19


20


many is under oath.


HR F.oGEHS: '!iell, that is a word that we useBy meaning,


21 being able to testify positively under oath. If hedesires


22 the Latinized form of it instead of th e Anglo-Saxon, I


23 ,viII use it.


THE COURT: 'What is the question, !:Tr P.ogers?


JrR ROGEHS: Will you take your 0 ath positively that on th


24


25


26


UR FORD: lYe prefer the prope 1" form to the improper form.
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afternoon, of the 27th, Fraruclin v~s not in your office,


acfcompanied by one other man?


11TH FORD: We object to that rart of it Which says, "vvi1hl


you take your oath" on the ground that all the testimony


is under oath.


MR nOGERS: Now, give him time to think Ebout it.


T'"r!'E COURT: Obj ection OJ erruled.


Jvm FORD: You know better than that; you know I am the


one that is obj ~ting, and I am doing it because it is not


the proper fOIm, and I have been always obj ecting to that


question.


THE COUR!:: I do not think it is qui te the proper for m


for the question, but I think it is harmless. Let him


answer.


THECOUHT: All right.


J~R fDGEHS: Do you knOVl FOster? A Yes







1 Q.


?9: -,- I::;


The detective for the Erectors' Association? A Yes


2 si r.


3


4


5


6


7


8
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26


ME POGERS: That is all for the present.


TEE COUP-'f: Gentlemen of the jury, you are admonished.


(Jury romonished. )


The Court will nov! adjourn until 1:30 o'clockUonday


afternoon.


}Iere the court took an adjournment until Honday, June


~,1912, at 1:30 o'clock P.M.
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are excluded from the court room.


on tb e stand for fur ther cross -exan: ina t ion.


the witness es?


Jury caJled; all pre-


E., WOLF.E,


Sheriff Van Vliet informs me that he thinks


M~ Sheriff, what rOOffi has been provided for


F RAN K


•


Defendant in cOl'rt with counsel.


TPE COURT.


sen:;. Case resuFed.


TIrE COURT.


is available at all timss for witnesses. Ger.tlelljCn, you


THURSDAY, .. ,JULY 11, 1913; 10 A.M.


THE BAll,lFF. The court rooni down tr.e hall.


there ar e sorre witnesses who have como in 1ate 1y that do


testified, whether the witness be notunder sUbpoena or


MR. DAFROW. Your Honor had better telJ them where to go.


THE COURT. The court rOOIT rigtt straight across the hall


n:ay proceed.


MR. FRED~RICKS. Q What kind of transportation were you


otherwise, if he knows he is to be called, that all witnesse'


not know of the rule and 1, therefore, announce that the


rule has been invoked and ttat all witnesses who have hot


using on the rrorning you calle in,as you saY,on t'te 28th of


November with :.~1. rarrow? A 1 don I t recall.


Q, Well, you don't renocn;ber what kind of transportatior:


you used tr at morning? A No.
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•


T2E COt~T' Re~d the question.


as a cOflm:ent ar.d not a question •


used at times co~putation tocket.


A 1


It is perfectly proper croas-exartination.


A 1 bought a book of tickets whenever my booktr ips f


three-quarters of it, and it is not a question, it is com-


question, "You remember every other incident that morning,"


Q you ren:err,ber ed every 0 ther inc ident of that rrorningj


do you remember what kind you used that rronth?


MR. BOGEPS. Just a mor.lent-·-l object to the forn, of the


Q What kind of a ticket is it your custon, to use? A 1


might not have been using any ticket that ffionth or at that


time.


Q What kind of tickets were you using that month?


MR. FREDERICKS. All right, 1 will Withdraw the question.


answer.


MTI. FREDF:PICKS. It is made necessary by the witness's


Q And you bough t them by the mon th or by the number of


ran out and 1 happened to accumulate enough money to buy


MR. ROGERS. No, if yeur Honor please, th3.t i6 a corr,rr.ent,


UTI. ROGERS. Object to the form of trat question.


ano ther one 1 bougr.t it.


Q Well, you were not short of Ironey enough to buy a tic¥.et


pound and not cross-exan:ination.


'any time, then 1 suppose you had a ticket, didn't you?
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26 MR. BOGERS. "You were rot abort of II,eDey enough"
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1 mente


2


3


THE COURT. (werruled.
,,'


r.m • POGE~S. Exception.


4 A 1 bought books and used them qUite frequently; 1 left


5 the book in my other pocket and quite frequently trere was


6 a week or t'.vo 1 was w ithou t a book because it was not con-


26 objected to as not cross-examination. The witness has n


7 venient to buy then:.


8 MR. FREDER leKS. Q What was your general habi t at tha.t


9 time'? A 1 should say at leas t half the time 1 rode on


10 tickets.


11 Q That is commutation ticket? A Commutation ticket.


12 Q Each one of those books is nU~beredl is it not? A 1


13 think so.


14 Q Did you sign your name in tbe Book? A Yes, sir.


15 Q You are sure you always signed your name in the took?


16 A 1 might have missed it; 1 didn't care JIJuch about the


17 formality.


18 Q That was the Los Angeles Pacific Railroad? A Yes.


19 Q And where did you buy your books, when you bougr,t them?


20 A Bought them at the Fourth street station, at the HiTI


21 street station or at Colegrove.


22 Q What kind of a ticket was it J one that expired by a


23 certain--at a certain time or a ticket that expired--that


24 was good until it was used?


MR.. ROGERS. Just a rr,oment--tte forni of ttat question is25
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said it, he has said abou t hal f the time he had con;muta tion


ticket.


MR. FREVERICKS. 1 wi11 amer.d the question. Q When you


A When


A 1 had commutation tickets.Q, • Yes.


had a ticket what kind of a ticket did you have?


1 had commutaticn tckets7


Q You had corc.mutation tickets when you had cor.mmtation


t 1cke ts ? AYes.


Q, You are sure of that .. are you? A 1 am.positive ..


Q Absolutely certain .. no doubt in your mind about it?


1m • ROGERS • That is'obj ec ted to as not cros8-examina tion.


THE COURT. Objection sustained.


MR. FREDERICKS. WilJ you tell me, \!r. Wolfe, whether the


ticket tha t you habitually had when you had a ticket was


one tr..at called for a certain number of rides and those


rides were used, or was it one that called for trips


during a certain tirre, such as a monthly ticket? A 1


believe there was an expiration date marked in the margin


of the cover.


Q Was it your custom to always use your entire commutation


book each time and turn in the last ticket? A 1 think 1


used therr. all up.


Q Probably the amoun t you paid for a ticket would giye


the kind of ticket it was. Do you reme~ber what you paid


for your CO~lliutation ticket? A 1 cannot state whether it


was a $4,00 ticket or a $3.00 ticket.
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1 Q Was there a ~3.00 ticket and a $4.00 ticket? A The


2 rate was reduced at some time from $3.00 to $4.00" is my


3 recollection.


1 had a dis-


From 4 to 3.4 MR • ROGERS.


5 MR. FREDERI CKS. Q Did the $3.00 an d $4' .00 buy the BaUle


6 ki"nd of ticket, only a t a differen t time 7 A The fare WEi6


7 reduced.


8 Q :.11'. Vlo:J,.fe" did you talk over your testimony with any:oody


9 yeB terday even ing 7 A yeo.


10 Q With whom? A j{u. Darrow.


11 Q Anybody else? A No, not my testimony.


12 CUBS ion with "i.1r. Harr iman.
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1 Q Did you read over the transcript of testimony? A I


2 read over e. portion of the transcript ofIIlYtestimony this


3 morning.


4 Q Whil e you VI ere on cross- examination?


5 UR HOGERS: No •
•


6 MR FREDERICKS: Isn't he on cross-~Em1ination this morning?


7 UR ROGERS: It is a connnent; he does not read it whil e he


8 \''as on cross-examination. He said he read it this morning.


9 Q You read it \vhil e you were on the stand?


10 UR ROGERS: Now, I submit he has not said he read it while


11 he was on the stand.


12 MR FREDERICKS: No, not v.hile he is physically on the stand


13 that is about equal to a commutation ticket is a connnutatim


14 ticket is a commutation ticket.


15 THE COURT: I think th e record shows the situation fully.


16 MR FRlIDERICK8: You di scussed your testimony with Mr Dar-


this morning? A I don't know of any.


row last night, then, dkd you? A A portion of it.


That is all.


J"ob Harriman first mout Franklin's story?


lrny correction that you wish to make in your testimonyQ


M'R DARROW: :r.Jr Wolfe, I call your attention to a few mat


ters in reference to this. You spoke yesterd~ of having


1m FREDERICKS:


25 Ltalked with


26'I-A yes.


17


18


19


20


21


22


23


24







Do you r ec all ""hethe r you talked wi t h him about1


2


3


Q


A


Q


Yes.


And when YJaS that? A


43~


it? I


I stated several weeks after


4 the Franklin arrest. It was several weeks after the Frank


5 lin arrest. 1~ impression is it was about eight or nine


6


7


•
;~eks after the arrest.


Q And do you mow how it arose, your conversation with


8 him, about Franklin's claim of being in the office that


9 morning?· A Yes.


10 Q How \'18S it? A I was in M'r \farriman' s offi c e; I ask-


A yes.


lin affair --


./
arrest.


A -- he said that info nnation


A yeS, claim ad that 'Harriman handed


And where did he say that came from? A From Ur Ford.


And did he t ell you th e nature of the information?Q


that had just .come to him inclined him to believe that


there would be an attempt made to involve Ur Darrow.


Q. And di d he say where I obtained that money, vhat Mr


Q What was it? A He said that :Mr Ford hErl told him


Ford claimed was?


ed him if he thought Darrow would be involved in the Frank-


TEE COURT: Go ahead.


that Franklin \'I8S making a statement ,had made a statement


that the money -- that certain money was handed to him,


Franklin, by you, in his office, on the morning of the


},fR FOP.D: ,rust a moment


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







4314


1 it to you.


2 Q Now, vh En was that with referenc eto the time that


3 Harriman ....vent before the grand jury, if you recall? A I


4 have no Imowledge of Harriman's going before th e grand


5 jury •


6 Q, • .And that was the time you h 00. the information from Ur


7 Harriman? A That was the time.


8 Q Was that the first information you ever had as to any


9 claim that Franklin Tec eived money tm t morning from me?


10 A yes.


n Q Now, previous to that time, hoo. you received any infor


12 mation or statements, or had any conversation in reference


13 to my having been on the street that mo ming that Franklin.
14 vas arrested? A yes.


15 MR FRIIDERICKS: That is obj ected to on the ground it p.as


16 been ?overed, both on direct examination and cross-examina-


17 tiOll. And I'call the court's attention to the testimoI1Y'


in that regard, the testimony on page 42'79, in which the


A -- Itin the office together? When did the first --


-
vdtness said ttI spoke of talking concerning his complicity.


Q -- Did he say on that first occasion, that was about a


w.eek after the arrest; d.id he call your attention to the


fact on that first occasion that he and you were up there


was sometime later. Q --Well, now, how much later, as


near as youcan fix it? A -- probably several weeks


UR RO GERS: Now, then,


18


19


20


21


22
23


24


25


26







1 1m FREDERICKS: (Continuing.) ItQ -- That was the 20th of


2 Hovember __ It


3 THE COURT: Wait a minute.


4 UR ROGERS: Your Honor, th at is misconduct.


5 UR FREDERICKS: Let me finish then; let us make a good


6 jor, of the misconduct.


7 MR BOGERS: I obj act now, if your Honor pleases, I obj ect


8 to the furthe rreading •


9 THE COURT: I will read it if you call my attention to the


10 page and lines.


H lJR FREDERICKS: That pag e, and Ov er on peg e 4284, you wi.ll


12 find beginning at line 16 where he answered the same


13 questions in an entirely different way.


14 Jf.R ROGERS: To th at I take an exc eption, if your Honor


15 :pleases.


16 IlLR FREDERICKS: All right.


17 UR ROGERS: And moreover, that is on cross-exanination,


18 and this iaredirect. It would make no difference what he


19 said on G ross-examination a:' how many times or how differ-


20 mtly he said it, on redirect the SUbject may be g on e into •.
21 THE COUHI': I vdll have to hare a moment's time to look at


22 this. 4279 first, .a'l1d 4284.


24 'MR ROGE':lS: JJet me hare the question. (Question read.)


251m FREDERICEB: The obj ection is that it was g one into 0


26 c.ross-examination and that it VIaS g one into previously


on direct examination.


23 MR FREDERICKS: The other one is 4284, yes.







1 MR nOGERS: Where is t bat?


2 THE COURT: When was it gone into on direct examination?


3 JJR FREDERICKS: I have not called the court's attention


4 to that.


5 lA:R DARROW: MY imp ression is it was not.


6 1m. li.OGERS: It was his statement it was oncross-examination.
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MR. ROGERS. So far as tte stateMmt he answered in a dif-


the stories or fron: Vir, om'? A The information was quite


How lone;


A 1 heard


Now, having that in mind that time


And there was several matters connected With


to resolve the doubt and overrule the objection.


ferent way.


THE COURT. 1 cannot recall it on direct, so 1 will have


YiR. DARROW.


(Last question read by the reporter.)


A Yes.


Franklin was arrested .. hO"N :!.cr:g after did you hear any


tting about my having been on the 8 treet at the tim,e Frank-


says he bad a convers at ion with Job Harr irnan •


MR. FFEDER leKS.


•it anyway.


THE COURT. You want an answer to the question?


MR. DARRO\'!. Yes, read the question.


before the 38th day of November, assuming that was the day


Q Do you remen,ber how you go t that informa tien or heard


1ffi. DARROW. Surely, previous to that time. Q


refers--previous to that time refers to the time when h~


general and 1 believe somethir.g was tinted in the news-


A . Yes, it was whispered around.


something of it the next day.


papers.


Q NO'V, witt reference to that rr,atter, did you


Q Do you know whetter it was discussed around the office?


... lin was arrested, as near as you can fix it?
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RF.CROSS-EXAM In ATlon.


MR. FREDERICKS. Q When did it first occur to you that


you got this information from Job Parriman and through


Harriman fronj Mr. Ford? A Yesterday.


After you got off thes tan d 7 A 1 had a very vivid


reco'lection of something of the sort while 1 was onthe


star.d but 1 could not place the circwDstances and sur


roundings •


Q And wrat was ttat inforn;ation, now, agair:, that you got


frolli :.:1'. HarT iruln "( A To the effee t ttat te believed ther e


would be an atterr.pt to involve :;~r. Darrow in the Franklin


affair, that he tad in forma tion fr am 1\::, Ford to the effeet


tr.at Franklin was making the statement tr-at there"was


money delivered tp him in :,::. Darro','l's office by t:r. Darrow


on the norn ing of th e arr es t,


veroation With me as to why I was onthe street and when


you had last seen me? A Yes.


Q And how soon after the 38th? A Not longer tha~ two


days.


Q Was anything said at that time in reference to any


claim of Franklin's that he bad been in the office and got


money that morning? A No, sir.


Q The first information you received of that waG frOlL! Job


Harriman as you have statedi' A Yes, sir.


MR. DAnnOW. That is al).


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







4319


•


at t hi 6 t i n;e ?


THE COURT. 1 wi11 he:u you further.


knew about ;,':r. Franklin, about ;,!r,' Darrow being in the office


]ftR. FREDFRICKS. Q Well, that was after ''::. Darrowwas in-


lvlR. FOPD· Tris witness VIa,s or.. friendly terms With tr:c :tar:


should say.


and 1 bore friendly relations a feTI years ago and 1 hope


Q Why didn't you COIT,e and tell :.!r. Ford, then, what you


MR • DARROW. By ~,~r. parr in~an, you mean?


we are not unfriendly.


Q you feel that way rrow, don't you? A 1 have no hard


dieted, VI asn' tit? A 1 have no knowledge of tb e da te •


Q You are afr iend of :.!:. Ford t s, ar en 1 t you 7 A !-ir. Ford


feelings agains t Mr. Ford.


objection--


UR • ROGERS. Certainly not--not recross-examinn. tior. 1


1.m. ROGERS· That is objected to as not cross-exanjinc~tion.


oughly justified in saying it was neither his right nor


1m. ROGERS. As a rratter of right, as a matter of circulli


stance, one doesn't have to, he is under no obligation to


s.nd in this instance 1 believe the witnc28 would 'be


who Was conduct ing tte inves tigation 'and knew r,e was con


ducting the investigation--


THE COUF T. Obj ee tion overrul ed.•


MR. ROGERS. .Jus t a n~on;ent--your Honor has overruled the


1m • FORD. 1 th ink i t is.
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•


examinatien of th e wi tnes s.


office.


1 felt you were ',vell forti-District Attorney's office.


ti.on to tbe District Attorney's office.


A It never occurred to me to carry any information to t~e


TFE COT.;R T. 1 th ink it is recross -exarr ina tion • 0'1-:' j ee tien


and machines of that sort to take care of yourself.


hirr sorr:ething he knew is of no conse'::luence, never has been.


them, although 1 hs.ve been on tern:s of great friendship


1 get information every dr..y about one matter and another


Ground and 1 don't think it cuts any figure intre recross-


his duty to go to M~ Ford about the matter, and there-


ested in carrying information to the District Attorney's


fore why he didn't go to the District Attorney and tell


and propose to continue so as long as they will let me, cut


1 don't think it is fLy duty to tell tales and tittle-tattle


fied with ttegreat corps of detectives:and dictagraphs


connected with their business and 1 don't rush up and tell


overruled. The witness may answer the question.


Q Hever ga':e Wf..1.t a thougtt'? . A That of carrying inforrrla.-


Q. Even though that inforr::a tion Vloc;ld help your f1' iend,


1m. F'Rr.rF.PICKS· Q. ?ut you::es.'e intorcsted in seeing jus-


Q You were here at that time that--you knew that ~~


was in ctarge of the investigation at that time?


Mr. Darrow'? A 1 never gave it a thought.


tice dono; vi-aren't you? A 1 didn't feel tl:<:it 1 was inter-
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ilian told you so, 1 presume, did he not? A Ue didn't


say that :.:r. Ford W~S in charge of the inijestigatioDo


Q Didn't yeu know ttat he was in charge, as n lliatter of


general kno~ledge? A No.


Q You didn't? A No •
•


Q Well, at any rate, ~fr. Harriman told you that the in-


forn;ation that he got came from ;'.r. Fordi' A yes.


Q Well, you have taken ;,r1'. Ford inforl[;ation on various'


occasions before this, haven't you?


MR • ROGERS • That is obj ec ted to as not recross-ex!lmina..-


11 tion 0


12 THE 6ourt. Overruled.


1!R. ROGE?S. Exc ept ion.


1 was city editor and managing editor of the Fer-aId


A When :,:r. Ford was in the City 'Prosecutor's office and


13


14


15


16 we had con6ider~ble relations together. 'Possibly 1


17 carried him information on those occasions.


18 1'R. FPEDERICKS. Q Then, why was it on this occasion


19 vihere there Was in your pOf3session, a piece of information"


24 passed." Why didn't you do that?


21 h::ld that i?forIllation, '.vhy didn't you take it to your


and if youthatwaa of vital importance to your


22 friend :.rr. Ford and say, "Fer e, For d, 1 was in that off ic e


23 with Darro'u that morning and 1 kn01; ther e wasn' t any money
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t ain ad in this question is irrelwant and c 81 ling for a


well as Mr Wolfe and other p oopl e frequently com e to the


I just simply


state that to illustrate the point, that the matter con-


any information to 1fr Ford on the subject of the indict-


cone lusion.


obj ection is sustained on that ground alone.


on the ground it is not proper.


District Attorney's office where they think the,r should


as ur Rogers has done on other occasions


make communications in order to forestall a prosecution,


:MR ROGE'RS: ~lr Wolfe, 'with your Honor's permission, do


you know how much good it \~JOuld have done you to hwe taken


1J" '/lill ROGE'RS: That is object~d to es not recross-exarrlination,


2 moreover he has not said that at the time this matter was


3 under investig ation at all he lmew that Ford was the pro se


4 cutor before the grand jury, or had anything to do ·wi th


5 the prosecution of Mr Darrow, and it has alrea~ been


6 esteed and answered, the same qu estion identicall~r.


7 THE COURT: I think your obj ection that it has been aCJked


8 and answered is well taken.


9 ~l[R FREDERICKS: I think it has not been gon e into, the


10 same ex:ac t question.


11 TEE COURr: The subjstance of it has been covered. The


12


131m FREDERICKS: Th at is all.
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17 ment of l[r Darrmv at that time?


18 MR FORD: Just a moment. To that question we object up-
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1 THE COURr: I think he is entitled to get the VI:ltness~. ~


2 ""Y1ew..Jm. that ~.atJ..e.r.!. The obj e:tion is OJ erruled.
Q •


3 A How much good it would have done me to go to the Dis-
\


4 trict Attorney's office?


5 HR ROGERS: yes. A I hadn't given ita thought, but at


6


7


•this moment, I don't think it would have done me very much


good to make an appearm1ce there.


8 MR FREDERICKS: Oh, well) that is all.


9


10 I. B. BUSSELL, a vii tness call ed on behalf


11 of thedefense, being. first duly sv70rn, testified as fol-


12 lows:


13 DIRECT EXAHINATION


14 ~'[R ROOERS: You have given your name to the reporter?
, .


15 A yes sir.


16 THE COURT: I. B. or I. J.? A I .H.


17 :ijR ROGERS: \Vhat is your business'? A LavJYer.


Wb. ere do you live at present? A 525 lIaryland wenne ,


A year and a half.How long haTe youbeen a lawyer'? A


About a year and a half; t hat is, you have been admit-


A About seven years.


Glendale) this county.


Q. HoVT long have you lived in Los Ang ales County?


ted that le~gth of time? A yes sir.


Q. Before you became a I a.vyer, vbat was your business?


A IVilas a stenographer.


Q


Q.
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2 District Aj;torney as stenographer? A Yes si r.


3


4


5


6


Q, How long? A I think I was there abont three years.


Q, Jnd when 'Was that? A That was in 1906, '7 and '8J ,
I think•


• 1906 J '7 '8.Q, and Where were you connected


7 J during the months of,saY,JulY,Jugust, September,


8 october, November and December, the latter half of 1911?


9 A I was in Mr Darrow's offic e and Ur Harriman,s 0 ffic e.


10 Q, You will have to speak a Ii ttle louder and a Ii ttl e


11 more plain. A Ivvas in 1fr Harriman's office.


In Mr Harriman's office? A yes.12


13


Q,


Q, In i;\hat capacity? A I was there, secretary to l~r


14 Harriman •


15 Q, .Those offices were ',~here at that time? A On the


~ 16 9th floor of the Higgins BUilding.


your duti es vii th Harriman? You say you were privat e


secretary to l{r Harriman? A Uy duties were to attend to


17


18


19


Q, Now J do you 1" ecall the mat ter -- by the ','.aY, wh at were


20 his correspondence. I had. general management of the office


Did you have anythin,..;j to do "yith taking letters from


Q lind that sort of work, the work of a secretary for


the office? A yeS sir.
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1


2


3


4


Q Have you a recollection of the morning or of the day


of November 28th. 19l1? A yes sir.


Q DO you 1" ecall any circumstances of that day connect-


al wi tltn. ur Harriman? A yes si r.


5 (Q In a gen eral vray. in your ovm fashion, as you now re


6 ca~l.l it, relate what that circumstance was of that morn-


state what ".;as said. but where didyouFset the infonnation


that that note was due? /


l'iTR FORD: We oQ'ject to that as immaterial, calling for


hearsay, not competent, hot interested in where )\1:1" Rus-


you need not


A A notice was presented to me


001 got th e inf'ormation.


Q NOVI, vhere didyouget theinfonnat1hon


THE COURi': overruled.


"mich I had told him th e day before vras due.


the day before, the 27th. by a messang er from t he bank.,
HR ROGERS: Now, vhat did you, do with th e $500 ur Harri-


man gave you on that occasion? A I went dOVin and deposit


ed it in th e California Savings Bank.


Q Did you make any investigation at that time as to


th e amount whic h was in Jifr :garriman t s acco1ll1t at the Gal


ifornia savings Bank after the d eposi t had been made.


A I did.


ing or of that day of l'fovember 28t h. just in your own way,


Mr Russ ell. A l-Tr Harriman came into my offic e. into his


office about half past 8 that morning and gave me $500)


to pay a not e at the Fi rat l\fationa1 Bank, $50ain gold,
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1 Q State vmat you found it to be or approximately? A I


2 found he didn't have enough money on d ep:>si t to pay the


3 face af the note.


4 Q You s ay ~Th e fac e of the not e. " A I mean the


5 amount of the note.


6 ".'(, The amount of the note? A yes sir.


7 Q By tba t you mean th e not e and in terest and ,'\Ih at ',',as


8 dUe on it? . A yes sir.


9 Q And did you get any money fram him subsequently?


10 A yes si r.


11 Q When? A The next mo ming •


12 Q What did you do with that? A Took that do'm and de-


13 posit ed it in the sa1TI.e bank.


14 Q Then what was done with respECt to the payment of the


15 note? A I went and paid the note.


16 Q In '7ha tway? A :BY Ur Harriman's ChECk.


17 ]J!:R ROGERS: Let me have the ex:hibit, pI ease, ur Clerk.


18 (Same handed to counsel by clerk.) I will ask you to


·19 look at that and say if you have ever seen it before?


20 A yes sir.


hibit I.


State if t here is any of your hand\y'ri ting on that


check? A It is all mineex:cept the signature, and this


THE COURT: What is it you are showing th e wi tness?


1/ffi ROGERS: I am mowing novi the Witness, defendant's ex-
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Q State whether or not that is the check you referred to


2 in your testimony as the check you gave--;';L. t:arriman's


3 chec k, in payn:en t for the note? A It i.a.


10 Q, Did you see Darr ow tha t n:orning? A Hot that 1 can


11 recall.


12 Q. Did you see '/.1'. Franklin that morning? A Not that 1


13 r emerr,ber of.


14 Q Do you knmv a \'0;:. John R. Harr ing ton 1 A 1 do.


15 Q, Did you know him at that till.e, i~ovell;'ber 38th, 19111


16 A 1 did.


viho b::td the combination to that safe'? AQ State


25 rrarriman had it, :',lr. 'f:arrington hs.d it and 1 had it.


26 Q ~.~;". Barrington had it? A Yes, air.


24


17 Q Did you know Bert P. Franklin at that time? ,A yes, air.


18 Q Did you know wher e :,11'. "rarr ing ton's off ice was, his room?


19 A Yes, sir •


20 Q 1J'!tere ',vas this with respect to your offices 7 A It ',vus


21 across the hall and down one room.


22 Q Was ther e a saf e in your off ice, th Sit is, in the office


23 of Harrirran? A Yes, air.







A Yes, air.


Why, in :i~~. Farrington's office, in


432"8


Q That i6 the same John R. Harrington that was here on the


witness stand? A John R. Harr ington, yes, sir.


Q Were there any compartments in that safe? A Yes, there


were' ttree locked compartll:ents ar:d several.that were open.


Q State whether or not any of those locked,con:partments


was reserved for any particular use or for any persons?


A One locked con:par tmen twas r eserv ed by Mr. Harr ington,


one was reserved by Mr. Harriman, and 1 had access to the


other one /.


Q Then 1ir. Harr ington had a locked compar tr[,en t there for


his own special use, and the combination to the safe?


A He did; yes, sir.


Q Did '.ir. Darrow have 'lny aJCeS6 to the safe Whatever?


A No, sir.


Q.. Do you remember any inc iden t or c ir CUll,S tanc e of 1.Ir.


Darrow's being unable to get into the safe?


MR • FORD • We O'bj ee t to that as ir1' e1 evan t, incor::pe ter: t,


an attempt to c1'oss-exaliline their own 'Nitness.


MR. ROGERS. 1 presu~e it is.


TT7E COlJRT. The question is 'Nithdrawn7


MR • ROGERS. Yes. Q Did you ever see, dur ing the time


you were up there in the Harrirran offices, did you ever


Bee Bert Franklin and John R. Harr ineton toge ther? A Yes,


sir, D;any times.


Q. Many times?


Q Where? A
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CROSS-EXAMINATION.


Go ahead.


How many times do you aay this occurred, to your, observa-


MR. ROGERS. ,Jus t a mOlTen t, '~:'. For d.


MR • FORD. Q How rrany times did you appear befere the


tion? A Oh, several times, 1 couldn't state positively.


Q ~!tro Riokman? A Yes, air.


offiGe when he was out of town or not there and in ;lir.


Rickman's office also.


cu t off froID 0 ther people? A Tha t is wh at 1 refer to now 0


In evident consul ta tion 1 A Yes, air 0


Q Who is ~r.r. Rickman? A 11e is the par tner of r,;r. Harr iman


themselves closeted, that is ~o say, the dOOTS closed and


in th e law firm there •
•


Q Did you ever aee them in any room where they y;ere by


Q


grand jury, ;\Ir. Russell?


Q Can you approximate it in any way 7 A Oh, during those


it was probably a couple of dozen times.


MR • FORD. q, pow many times did you appe::ir before tne


Dur ing thoa e ruon ths , what months do you ref er to f


Why, after ~.ir. Fr ankl in '"as employed by the defense's


attorneys.


,
grand jury? A 1".vice before the county grand jury.


Q Yes •. The first time you appeared before the grand


had you talked With :.~r. Ford before appearing'? A


MR. ROGERS· You may cross-examine.
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13


.u
1 Q BO'I\!' long befor e go ing into the room? A 1 think it


2 was the night before.


3 Q Tte night before? A Or the afternoon before.


4 Q On tha~ occasion do you remember what t..l)e subject of


5 your conversation was? A The sUbject of the conversation


6 ~vAs that which W9,S gone over in the grand jury the next


7 day a


8: 'Q, And that night you talked to l.tr. parriman? A After


9 1 had talked to you, yes.


10 Q, And before you went before the grand jury? A Yes, sir.
/


11 Q, You never teD tif ied incorr ec t ly before the gr and jury


w1.~th regard to this check? A No, sir.


Q The first time you appeared before the grand jury you


told them about the check? A Yes, sir.


15 Q And the night befor e you told ;.:r. Harr in,an that Ford


to refresh your recollection and told you about this check


a t onc e? A Ye s, sir •


20


21


16 had called you before the gr and jury or was going to call


17 you before the grand jury? A Yes, air.


18 Q And that he had asked you about tte cheek? A Yes, sir.


Q And then Mr. Harriman called to your attention, or tried


22 /Q Told you it 'N :::'8 the 28th day of Hoven.ber 7 A Yea, sir.


23 Q Did he show you the check at that time? A 1 think he


24 did. Not the check, but tre note.


25 Q Tre note? A Yes.


26 Q Showed you the note which we have here? A Yes,







You told ~';r. Ford that you didn't remember anything abo1tt


Q And where was the note, did he have it in his hands?


A 1 think he got it out of the files there, yes.


had no independent recollection of the fact that you had


been in the office on the 28th day of Novenlber or that
•


Q Now, when you started talking with Mr. Harriman you


seeing him that morning? A Yes, that is true. .--------
Q That you mig'tt have seen him but you didn't ren;ember?


you had seen i.ir. Harr iman that morning, had you?


A 1 had forgotten that he was there that morning, t'!:at
8


,.. that occurrence took platle on that particular morning.
9


10
I -


11
Jf


12
.-' A That is true.


the grand jury? A All right.


like that, yes, sir •


Q That is about your recollection, is it not? A Something


back and saw :Ilr. Harr inan--i twentQ Then, when you


was on the 4th day of January, 1912, that you went before
\~
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1 Q The day that you had seen }rr FOrd 'vas on th e 3rd day at'


2 January, Wednesday, the 3rd day of .Tamlary, 19l2? A I


3 thihkit "Was the afternoon before, yes.


4 Q The afternoon before and the moment you spoke to Ur


5 Harriman he told you he did see you? A yeS sir.
------...,


6 f'l. An"{, d he went and got t his no te and showed it to you?
-------------,-----~~-~-----.~._-~~ ---~----_._---------


7 A I think that is true, yes sir.


8 Q After telling you tlat he had seen you on tmt morning,


9 you were not convinced until he went and got the note?


10 :MR ROGERS: That is objected to as notcross-eocamination,


11 in that way.


12 MR FORD: It is my way, I think it is good.


13 THE coum: Obj ection 01 erruled.


14 UR ROGERS: Eltc eption.


15 A I don't know 'Jn et he r I,'as c onvinc ed 0 r not, I woul d


me so.


have believed, I v.ould have believed him if he had told16


17


18 Q How is that? A I don,t know vhether Iv,as convinced


19 or not, but if he ';iould have told me toot I v.ould have


20 b eli wed him. .


21 UR ROGERS: Read that answer.


22 l"ffi FORD: Now,--


23 THE COURr: Read th e answer.


24 (Answer read.)


25 1{R FORD: At any rate, vhen he did get the note, you 100 -


26 Ed at the note to see it was dated the 29th? A yeS sir.
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Q lnd you r ecalJe d the incident of having seen }lEr F!arri-


man the day before the 29th? A yes sir.


Q And. got $500 from him? A yes sir.


Q You had forgotten all abont it? A yeS sir.


Q And yr Harriman instantly recalled it to your atten-


•
tion? A (Ho response.)


}}[R RaG ERS : Did you m S\ver t hat? A No, I didn t t answer


it. I don t t lmow wheth er he did inst antlyc all it to my


attention or not.


MR FORD: . Who else was pI.' esent (,hen }I{r Harriman tol d you


about this transaction? A I don,t remember vrhether any-


one was· or not.


Q Was ur Darrow present? A It is very likely.


Q It ~ms in the F~ggins BUilding? A yeS sir.


Q Don't you recall now that ur Darrow was present? A I


couldn't swear to it, no sir.


Q Was your Iecollection better on the 4th day of January,


1912, wi th regard to that incident than it is at the pre


sent time? A uaturally, yes.


Q Did you not __ I direct yourattention to your t esti-


many given before the grand jury.


THE COURI.': What pag e?


UR FOtID: It is page 9 of my copy; it has nwer been


made up Iike yours.


Jv!R DARROW': Let us see yours.


MR ROGERS: p~e 9?
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1 UR FORD: Do you know mether or not -- beginning at lin e
)


\


2 25: ItQ -- DO you know -meth er 0 r not 1Jf.r Harriman was at


3 the office on November 27th or 28th, 19l12? A -- I am


4 not positive, e;m:ept he told me that he was __ It J"ust a


5 moment before I mk that question. I withdraw it just a


6 •moment. I want to ask another question before I ask this


7 one. Yon. are quite positive that 1[r Harriman showed you


8 that note on that cccasion, are you? A Why, I think he


9 did.


10 Q, You are sure of that? A }To, I am not positive of it,


11 no. I think he did, though. I have seen it seVeral times


12 since.


13 Q, You may be mist aken about whether he sho'wed you the


14 note on t hat occasion a r not? A It is very likely.


I will now ask you if you did not on th e 4 th day of


16 January t 1912, testify as follows before th ,e grand jury?


17 1tQ. __ Do you know '[{hether or not l{r Harriman was at th e


18 offic e on November 27th 0 r 28th, 19ih1? A -- I am not posi-


19 tive except he told met hat he was. Q -- Vlhen did :Mr


20 Harriman tell you trot he was at the office? A -- He told


21


22


me that last night. Q. -- That he was at the office on


November 28th, that hewas at the office on the moming


23 that ur Franklinwas arrested? A -- He was at the offic e


24 that morning. Q. At. what plac e were you last night


25 \'{hen he told you that? A -- At his office. Q -- In the


26 gins BUilding? A -- yes sir. Q. -- Yho else vIas present







1 A -- )\{r Daf'row. Q -- What was the conversation you hal


2 with ur Harriman at that time? A -- Why, he sought to re-


3 fresh my recollection. Q -- Who did? A -- J[r rrllrriman.


4 Q -- Ift.hat did he say? A -- To th e effect that I had re-


ceived $500 from him that morning to pay a not e of his at
•


the banle, ...·hich I did. I paid the note ani I have the
it


note dom there now, but I hadforgotten"up to that time.


8 He sai d it "1.',8S that morning but I had forgotten it. Q ._-


9 Then 1fr Harrimanwas at the offic e t hat morning? A -- He


10 says so."


11


12


13


MR HOGEHS: No, no. Wait a moment.


Iffi FORD: That is all about HI' Harriman.


lrR ROGERS: The question 'iV8S, "Who was present at that


14 conversation?"'
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UR :EOBD: yes.


:M:R ROGERS: Now, then, they asked him, if your Honor


please, wi th reference to who was present at that conver


sation, yras Ur Darrow not there. He says he does not


recall now. They seek to refresh his recollection now by


sho\7ing him his grand ju~y testimony to th e effect that


HI' Darrow was there, bUt they have hot.read all of it.


IffiFOBD: I have read all that I care toread.


THE COURi': The vfitness has a right to have the transcript


in his hand and examine it.


IfRFORD: Anything furtheryoudesire to read, :Mr fussell


to refresh your recollection? A No.


25


26







1 Q Did you so testify on that occasion? A yeS sir.
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2 Q Do you recall now whether or not Ur Darrow was present


3 on that 00 casion? A My memory was better at that time


4 than it is now, rod he probably was present if I so tes


5 tified at that time.


6 Q., W'ell, do you now recall, after having had your memoI",{


7 refreShed, that you did? A He must have been there.
-


8~"'-Q Well, was he tbare? A VJhy, YES.


9 Q VP at time 0 f t he day Vms it that you met Mr F.arriman


10 md Jv!r Darrow at the of fie e in the Higgins BUilding?


11 A Bef?re goiI\g to the grand jury, do you mean?


12 Q yes. A Why, around 5 otclock, I think somm7here,


l3I am not positive, in thearening.


Russell, you took an oath to keep secret adl that you


learned or heard or t estifi ed to before th e grand jury,


did you not?


MR ROGERS: . That is objected to as incompetent, irrelevant


and immaterial; not c ross-exaraination and there is not, nor
such


can there be an~hing, there, being, no law upon -;hich it


is founded, or Yhich can be founded.


14
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Q '\hen youwent before the g rand jury on t hat day, lJr


22 r.ffi KEETCH: It is in t he statute.


23 HR ROGEBS: Letts see it in the statute. I
I
I


241m APPEL: Just a moment. We want to s tate our oth er


26 THE COURr: Thedefense is makin,'; their obj EC'tion, they


25 reasons so you c an argue.
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1 have a right to go ahead. I will hear you.


2 ].fRAPPE[,: Here is the idea, your Honor: if it were true,


3 essuming anything of tha t kind, ,va furth er obj ect upon this


4 I ground, that you cannot ask the ',~Jitness by specific acts


5


6


7


8


9


in any ',;,ray, ei th er to disgrac e him or imp each him in that
• if


manner by specific acts, even",counsel on the other si de


should be correct, but you cannot ask him whether he is


gUilty of alW improper conduct, anything like that; that


is not the vray to impeach a witness directly in the teeth


10 of thestatute. Thestatute says you cannot ask it; that


11 I is all.


12 1 THE COURT: HOW, let's get the prosecution's point.


13 ]i.ffi FORD: If the court 1'1 ease, the two obj ections made by


14 counsel are inconsistent wi th each other. One insists


15 I that there is no violation tlSf the law, and the other in-


16 \ sists --


I
I
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26


THE COUR[': T!ley h~ve a!ig~ be inconsistent:..,


MR FOTID: yeS, and I have a right to call it to the at


tention of th e court, and point out the llinconaistency


vhich I am trying to do within my rirEhts. ThequestioIli


now '.vh ether or not th e law requires en oath to be admin-. I
istered, is absolutely irrelevant, the thing is,,'las an oath I


administered, and did this witness have an interest in


the case? Was his relation to the case such that he vio-


lated that oath, regardless of 'whether or not it consti-:


tut8da crime; the purpose is to show 0s bias
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1 his feelings toward one of th e parties, the defendant, in


2 this case; that is the entire purpose of it, not to cast


3 any im:putation that he h as committed a c rime upon him at


4 I all', s;-~ly to......ul' ask hitjl whether or not he took an oath,


5 and did he, after taking such oath, tell :Mr Harriman and


6


7


8


•
l:r.r Darrow, the persons \l'lho were being investigated at that.
time, the result of vrmt he had learned. Now, that is the


sole matter before th e court.


9 THE COURI':


10
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Obj rotion sustaindd.
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MR. ROGERS. 1 desire to reply fur ther-


THE COUR 1". The object ion is sustained.


MR • ROGERS. 1 des ir e to be heard.


TEE COURT. Then 1 wi:l set aside the ruling.


MR. FORD. If the couxt please, 1 withdraw the queotion,


if' the cour t is going to sus tain the obj ec tJon it is not


for the purpose of convincing your Honor but to affect the


jury.


THE COURT- He may convince me 1 am wrong.


MR. FORD. But your I!onor has sustained the objection and


he is not going to try to convince you you are wrong. 1


will Withdraw the question because 1 am satisfied--


MR • ROGERS. 1 didn t t know 1 was so dangerous as all the. t,


but what 1 vlanted to suggest" counsel is misstating the


evidence" has misstated the matter in the presence of the


jury and 1 wiBh to assign error With respect to it,. that it


is not particularly th3.t i.ir. Russell told :.!r. Harriman or ~rr.


Darrow anything that he le~;.rned before the grand jury, 1


didn't understand that there w~s any sanctity about a


consultation or tal!c with Mr. Ford in his office. That is


where the Witness says that be talked with l.ir. Ford, in bis


office, before he went to the grand juxy-


THE COURT- You Wish to assign .th3.t as error?


MR • ROGERS. Yes, sir, and counsel has misquoted the evi


dence.


THE COURT- It will be so assigned:, proceed with the


tion.
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sir ..


mer. ts •


wero just aeveralpartitiona I referred to in there.


Q, And had three cO{r;par tmen ta ? A 'l'hr ae 10cked cor;par t-


A Yes, sir ..Uosler safe, 1 believe you call it?


Q r.!r. Harrington had access to another of those locked


Q Did 1.1r_ Harriman or Mr. Harr ington keep anything in those


one of those locked COly,partments, ia that correct? A Yes,


I:ffi • FORD. New, this safe in that room up there Was a large


open corr,partments? A Yes, they all kept t.'lJ.ings in the


Q Pow about open compartr$ts that had no doors on? A They


Q Three locked compdr tmenta. '\!r. Parr iman had access to
•


,-


con:par tmen ts ? A He did.


Q And you had a~cess to the third locked compar tment, is


that correct? A That is correct.


1


2


3


4


5


6


7


8
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14


15


Q Frequently? A VThy, yes, frequen tly •


Q Do you rerr.enJber whether or not you gave him any pacakges


Yes _


give you any package to put in your


t irr,es, 1 pr esun:e '7 A Yes, sir.


Q You may and you rray not, is that correct? A


Q And you would hand hirr back the packages at different


1 may not.


on the 28 th day of November, 1911? A 1 don' t r enlember


whether 1 did or not on that date.


open corrpartments.


7 ) Q Did :."ro D~rrow' ever


locked corrpartment? A


16


j


2,







26 Q 'The d-:-:or between yeur room and l.lr. W'ol£e' s


1 Q The room which you occupied was the private office of


2 Mr. Harr irr:an i' AYes, 6 ir •


3 Q, That morning after receiving the money from '.~r. parrirr:an


4 you remained at the office until the bank opened about 10


5t-" 0 1 clock? A W}:;y, 1 think 1 did; 1 have no ir.dependent
•


6 recollection of going out.


7 Q What time did you usually corr:e to the office? A Oh,


8 a tou t 8 or 8: 30 •


9 Q That morning do you recall how long you had been there


10 before meeting II'!r. uarriman? A 1 do not.


11 Q Do you recall what you were doing that rrorning? A· No,


12 s ir •


13 Q It was your custom to open the mail and answer such


14 letters as you could anawer without consultation With ~r.


-~


15 ~arrirr.an? A A portion of the wail, yes.


16 Q, And the balance of the mail you would hold until ~i1r.


17 Harr iman callie 1 A Yes, sir.


18 Q, He usuall~ came there every ll,orning and dictated his


19 letters and then went away, during the campaign, is that


20 correct? A Well, during the canpaign he usually dictated


21 his letters about once a week.


22 Q About once a week? A Yes.


23 /Q Re usually came through ;,!r. Wolfe's room into y·-:;ur room?


24 {/ A Aln:ost always.


25 Q' Lur ir..g the c aLpaign 7 A Alwos t always.
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THE COuR T. Overrul eo..


terial and. not cross-exa.mination and we assign the con-


All the time? A It was.


upon tte ground it is incompeten t, irrelevant and inma-


Q The en,ployes of Mr. VIolfe t s room cane ther e about 9


0' clock in the morning? A Usually, yes, 6 ir •


Q, That was known as the publicity bureau, was it not?


MR. ROGERS. 1 object to that as not cross-examination •
•


A 1 heard it referred to as that, 1 don't know who by.


Q Wasn't it generally understood that department Vias for


the purpose of manufacturing public sentiment?


MR. APPEL. Wait a moment--Yv'e obje8t to the question


duct of the district Attorney in asking the question as


misconduct for the purpose of misleading the jury by irre


levant matters, prejudicing this defendant by irrelevant


and illin~ater ial matter, a rna tter tha t he should know is not


A 1 cannot be positive when he cane in that morning, he


was alW3.Ys there, With tree exception of a few days.


Q PB usually came there before the rest of the employes


Q Usually be there about the same time you were? A Just


about, ~eB, sir.


Q 8 o'c~ock in the morning 'I A Yes.


proper to go before the jury.


THE COlJR T. Obj ec tion sus tained •


MR • FORD •. Q Did you S8e :,::. Violfe there that morning?


,:;oul d come? AYes, S ir •
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A 1 think not.


swear to that ei ther •


about that?


is that correct? A That is correct.


Did you see


for ;,:1"0 Darrow and the 0 ther waa the s tenogr apher t s r 0011"


Q Now, you remained in that office attending to your mail


and your duties up until the time the bank opened, is that
•


yea, sir.


correct'? A 1 think that is correctj 1 am not positive,


though. 1 might have gone out, 1 frequently did.


Q Did yeu aee Mr. Harriman there that morning? A Why) ye9


Q Vi er e you in Mr. Darr ow t s room at all that ffiorn ing?


when he gave me the money.


room, the room had been partitioned off, had it not, into


two compar tmen ts? A 1 think it had been at that time,


Q Across the hall from you and jUs t nor th of :~:r. Darrow's


Q Did you see :'1r. Franklin there that morning'? A 1 couldn't


Q Did you see--1 mean to say \!r. Harr ington.


THE C01JHT. 1 think vIe VI ill take a recess, ?!r. Ford, of five


Q One of them was used as sort of a consultation room


?-'lr. Harrington there that morning? A 1 couldn, t be positiv


Q Usually arrived there about 8 in the morning) is that


correct'? . A About 8:30) about the time 1 came.


Q You usually got ther eat 8: 30? A Jus t about; yes.
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1 (Af'ter recfess.)


2 THE COURr: All parties are present. You may proceed,


3 gentlemen.


4 I (Last question and answer read.)


5 ],fR FOnD: .And beyond too t room was Mr Harrington's room;


6 is' tIE correct? A Beyond the stenogra}ilers' room, yes


7 sir.


8 Q. Being the third room, beginning at the south? A Y·es


9 sir.


10 Q The first room was yr Darrow's, the second room was


11 the one that had been divided off into a consul tation and


12 stencgraphers' room, mld the third room was ]J!r Darrow's


13 room -- A The third room '.vas lfr Harrington's room.


14 Q The third room was l,fr Harrington's room? A yes sir.


15 Q Thos e 'vere. all on th e',vest side of the building?


16 A Yes sir.


17 Q Directly opposite Mr Harrington's room'tvas ],{r Wolfe's


A No sir.


I
st enoghaphers t I


A yes sir. I


I
I
I


1
I


I don't remember of seeing him thatA


A yes sir.


Did you give any pack?;g e to ]i!r Harriman?


Did ];{r Harrington come into that room where you were


And directly opposite the consultation and


that morning?


room?


room VilaS your room, Ur Harriman's affi.ce?


Q


Q


23 I mo rning.


24


1


Q. You dcn't remember of giving him a1Y packa3e or


25 seeing him going to the sa;"'e at all? A No sir.


26 I
I
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1 Q You a re sure 'of that? A I am quite positive of


434"'r
it,


2 yes.


3 Q Do you know Yv!l ether Mr Harriman went to his safe


4t-r;nd took any packages out that morning? A No, I couldntt


5 say as to that •


6


7


8


• You dontt know anything about that? A No.


Yon were in the room? A yes, I was in the room.


Blt if he did that you \'/oul<1 not h8v·e notic ed it?


The room was not occupi ed by MY other person other


Do you know of anyone dse coming into that room that


what was


his com-


YOu don't .rem.em.berSnybody? A No sir.


I would not have paid any attention to it.


Q


Q


9 '1'/ A
10 I Q . You dontt kno'..,. v.heth arhe kept anY money in


ll~partment or not? A I dontt know a~tthing about


12 I in his compartment.


1<) I
u I Q


14 I1 morning wh ere you ',vere? A I dont t remember.


15 1


I
16 I


I


17


18


19


than yourself and Mr Harriman? A That is. all.


Q. Where were you dUring the most of the day, were you


performing your duties in tr.at room? A In that room,


to all cf them.


Q, For what purposes? A Various purposes.


Q Well, .....,hat purpo oo? A VIell, t hat would be hard. to


tell.


YOu didntt have occasion to go around to the other


Oh, yes, I \".ent around frequentlyA


sir.


rooms frequently?,.....


20 yes


21'../~
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1 You were acting as stenogra}i1er for everybody


2 A No sir.


3 Q You didn't go around to various rooms for th e pur'pos e


4 of taking dictation? A NO sir.


5 Q For what purpose did you go? A I don't lmovr as I


6 •could s tate any specific purposes. I had free access to


7 all of them, and went around whenwer I felt like it.


8 Q


9 Q


To visit? A Perhaps.


Did you have c~rge of thestenogr,a}i1ers in the room


10 next to ur Darrow's room? A Why, to the extent of pay


11 ir~ them their salary.


12 Q You didn't direct their movements or employ than or


13 di scharg e them? A No si r.


14 Q You simply paid th ar salaries? A That is all.


15 1 Q, Had nothing else to do with them? A No sir.


16 Q Did you go into their room frequently?


17 1m. APPEL: We obj a::t to that, y;our Honor, as not c ross-


18 ex:amination. Now, he cannot go and ask him gen erally ,mat


19 . he did during all th e time h e\'\'8S employed there.·


to what occurred t here that day.


Ourecamination, if I am correctly inform€d,was limited.


1m FORD: It is preliminary.


1m APPEL: It cannot l,e preliminary, a whole lot of


these propositions, whether he did this or did that as a


general mle, has nothing to do with this, oosolutel:t.


THE COURT: on the statement it is preliminary, obj rotion


2,1:


25 I
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1 is overruloo..


MR APPF..L: We take an ex:c ept i on.2


3 A \~at is the qu estion.


4' MR FORD: Read the qu estion.


•


THE COURT: Obj ection crerruled.


1m APPEL: We ex:c ept •


Showing his relations and th e conditions around


FOr what purpose? A Oh, I don,t lmow; I can't rem-Q


enti re c ross-examination into one qu astion, your Honor.


th ere, leading up. to November 28th. I cbIlnot put my


THE COURI': Obj ection ov erruled.


HR APPEL: We ex:c ept •


A ~fuatis the question?


examination, innnat erial.


MR FORD:


ember what purposes I\vent in there for.


Q Well, g en erally?- . ,


(Question read.)


A Perhaps to talk to the stenographers.


Q JUst socially, you mean? A Why, yes.


Q Did you take dic tationi from Hr Harrington? A No sir.


Q Did you have aru busine ss with lIr Harrington?
_ _ .,.. J


A Into the room occupied by the stenog raphers in th e


1m APPE11 Wait a moment. we obj rot to that as not c ross-


~!rR APPEL: I o'tti ect to t bat £6 not cross- $::amination.


second room f,rom ur Darrow's, is the one you mean?


HR FORD: Yes. A yes ,. I'went in there frequently.
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1


2


3


( Question T ead.


A Ifrequently assisted him in translating messages and


things 0 f th at kind.


Were there any other duties you di d in connection
I


COde m ESseg es? A yea sir.4 I Q


5 Q
•


6 with Ur Harrington? A I think not. I had no direct


YES.


A yes sir.


in separate departments?


A yes sir.


A What xs the cp.estion, pl,eas e?


You Jmew t ret both Jlr Franklin and l[r Harrington were


( Q;u esti on read.) vThy, I think they worked separat ely I


UR APPEL: we ecc ept· •
I


THE COURt': Obj rotion CN erruled.


Q. You knew lEr Franklin? A Yes sir.


Q .And you Jm e.v what his connection wi th the defense v.as?


Q.


to investigate jurors?


1m APPEL: 'Wait a moment. We object to that, assumes f


to which no foundation has been laid; tne witness has


connection vii th ur Harrington.


Q, You knew v,hat Mr Harrington's connootion with the de


fense was, did you not?.


lvffi AFP:EL: Wai t a moment. We obj EC t to t hat on th e ground


it is immaterial for any purpose; not crcs s-exnmination.


JJffi FORD: The witness has testified on direct exanination.


1V!R FORD: You knew Mr Franklin was employed by 1rr Darrow


MR APP J.iL : Wzit a moment.·
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1 testified he knows th e nature of the anployment or was


2 present at the employment, who told him or hoVl he got it.


3 He cannot testify to. hearsay any more on cross-examination


4 I than on direct ex:amination.


5 THE COURT: It seems to me you are going beyond th e scope


6 ofcross- ecamination, ur Ford.
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bus iness •


tha t.


Now, here is a man


1 t is answered and it is harmless.
,/ngtonts


You knew :,~r. Harr i. . I bus ines 6 W,iS to in-Q


they were in consultation toget~er.


'TIrE COUR T•


THE COtJRT. Read the question.


A 1 suppos ed that was his duty J yes, 6 ir •


MR • APrEL. The inquiry may be ma tar iul, yeur Honor, but th


THE COURT. Objection overruled.


THE COlJRT· Yes J 1 see your point. 1 think 1 had overlooke


tm • ArrEL· The evidence may be rna tar ial, but sometimes


number of the employes and was familiar Witb his en:ployerts


MR. FORD. If tte court please, this witr.es8 has testified


question--


he had seen ~.:r. Hurrington and Mr. Franklin frequently to


gether and he VI c'..s allowed to express his conclue ion that


Q. You knew it, did you not? A QUi te likely, yes.


who was secretary to (,ir. Harriman J who bad charge of a large. .


we do not know how to get it in.


TEE COlTR T. Re ad the ques tion •


(Question read. )


vestigate evidence concerning the gas trreory, to .


investigate the evidence that would be introduced after


the jury was seleuted 311d to combat evidence secured by


MR • APPEL. Exception.


1m • ROGERS. The same quae tion, we object to it.


1m. rorm.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Op







1 the prosecution, to investigate the character and reputa-


2 tion of tte witnesses secured by the prosecution, did you


3 not?


4 MR. t\PPEL· Vie obj ect to that upon the ground it is not


5


6


7


8


9


10


cross-exaniina tion, ca] 1s for a concl us ion and ·opinion, no
•


fourdl tion laid.


MR. FORD. The same ques tion as the preceding one, exactly.


THE COURT· Objection overruled.


un • AprEL • W2 excep t.


kne'NMr. Harrington was eniployed in the matter of tte


the jury?


He s:.:Lid,


Now, he is asking him whether or not


the Witness 1'Ei8 just told him, and under oath, told rim he


the witness just now j caunsel assumes that he knows when


thE,t enployrrent was lin'ited ertireJy to that, "Then the wit-


"1 do not know."


and as to the other matters he <.lid not know.


Q You 1rlew he was employed, and th3.t his efforts 'Were


confined to the evidence, that he had nothing to do with


don't know anything about that.


l\ffi • APPEL. We o'bj ec t to thQ. t, in vi ew of tte answer of


cerned, 1 couldn't state.


Q That is, as to the details of the evidence? A Yes, 1


ness hin:self says he doesn't knoll, and. if 1:e kneW the lin'


tation of it in the first instance he would have kr.o"nTI th26
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ex~rnin~tion to t~e witness.


WaS limited to that.


I think tha t


.Now, t.l}is inquiry is tois a perfectly proper answer.


MR. FORD. The answer of tre wi tness was ;·.';r. Harrington


was employed intbe matter of evidence but he was not fan;i-


and would have so 'stated in b is answer. Now, he aesumes it


he had anytbing to do with the jury, vlhether 1':e had any thin


to do with :Jr. Franklin's department, leading up to these


liar wi th t.he details of what that evidence was, anr.i this
•


THE COURT. Now, ~;:r. For d, 1 Vi ill hear you.


the situation 1 am placed in.


exceedingly careful ho·,'>! 1 make my points here. 1 ap)reciat


show wl"ether his enplOyIi,ent W9,S lirr.ited to that or vvhether


TPE COURT. I can only bear one at a time.


UR, F'ORD. --1 ',"lis h the cour t would adn:onislf couns el not


apparent consultations--


to address the court while 1 am talking.


MR. FORD. Read the last part of my statement.


(Last part of ;,!r. Ford's statenient read.)


MR. APPEL. l'beg your Honor's pardon, 1 know 1 n:ust be


lflR , APPEl,' It is not cr oss-exam ina tion •


MR. roRD. To sh 0'11 '.vh at th er e was in th es e cons ul t a tions


attre.ct the rr,ind of the \vitness to ther,.


~~R • Appel. That is tre veryree,son '.Yhy it is not cross-


is about all th,lt is necessary to say at "this time, 1 do


not care to e;o further and disc10ee the reason of the
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23 whether he lEW theni or didn't S~<; ttem. It does not aid


26 Frankl in, but tt. at is not for th is witness tc say and it


11 ' ....hu.


Frabklin s3.id or wbo..t ;.11'. Harrington said--th:....t is


1 t ni gh t explain +:1'8 conduc t of :,~r. Harr ington and


course of my employment in a certain building 1 saw


Frankl in and ;!'r. Farr ington together many times. Novv, that


then~ several times apparently in consultation. Now, how is


is addressed ainply to one point, is it true or is it not?


examination. 1 am called on the stand and 1 say in the


to two or three times or substantially that nurr.ber of


times as tes tified to by them--we con tr adic t them, we come


in and pu t this wi tness on the st:md 2Jld he says he saw


it material what consultf.tioTI, What this rr:3l1 knows about tm


the fact he sa'N th8m tog=ther on sever::..l occasions. WrethaT


all, is it true that their ~onsultations were only limited


is not matori~l, the only point is were trey apparently in


employes io not m~terial, ~nd does not aid him to show


eniploye d in ano th::r dep:rr trr;en t is no t cross -exarnin So tion to


kr!)1;Y concerning the pecu; iar elT.ployn-ent of ea,8h one of


fies to the pbysic~l fact of having seen them? Whether he


What


knows one WilS eiy.ployed in one department and anotb8r WElS


consultation or IT3re they ssen together, that is the only


1 imi tation of en'.p loymen t of ;.l:.• Harr ington, he only tee ti-


he regard.ed this as suspicious or whs.t his conclusicns wer e


24 the prosecution or in any way modify the fact that 1'e saw


20 inquiry to it;as to wtat this man knew or what be didn't


25 theri~ •
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1 not cross-examin'1tic.n. Pe simply is testifying to what


2 he sm'!, the ptysica1 fa.ct8, seeing them together, that is


to the motives of their being together,this witness haa


•


not testified to.


As to the reasons why they were together or asall.3
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1 If this witness had ~ressed an opinion, your Honor,


43551
that


2 he beli eved they 'M:~re consulting concerning evi denc e, why,


3 then he might be asked, "Vlhy, dontt you know that that be


4 lief is not well founded because you lmEB"i they worked in


5 13 eparat e departments, one in th e investigation 0 f the stand


6 i~ of the jury and the other one concerning wi tnesses?lt,


7 md that vJOuldbe cross-e:camination for the purpose of show


8 ing to the jury that this beli ef of this man was not well


9 founded, and his statement 0 r his cone lusion that th fQ'


10 'J\I8re consulting concerning a certain matter was not well


11 founded, but when he says he sew them together apparently


12 in consultation, it is only ask to the physical fact, end


13 cs to the reasons for that, it certainly is not cross- ex::am


14 ination, and it -- have they a right to prove the facts,


15 either infavor of Franklin or in favor of Harrington


16 by asking questions of this witness on cross-examination?


17 l'lRFO'RD: The vlitness has testified to his belief they


18


19


20


,21


22


23


24


were in consultation together; he has testified thEY v.ere.
apparently in consultation together, on num' erous occes


sions, r-nd at several different places around the office


there, so that on the belief 810ne,~€ would be entitled


to go into it on cross-examination, on counselts theory


just advocated by him, but th ere are oth er reasons why Y.€
,


want to go into this. Th e wi tness has testified to th e


fact of having seen them frequently together. Now, 1f,e


have a right to inquire into his recollection,
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1 tions of that recoIl ection. It is a "';ell known fact in


2 psychology that the first element of memory is attention,


3 that a person viill remember tho se things to v:Jhich he pays _


4 I the most attention, that those things which are made to


5


6


7


8


attract his attention will be the impression upon the m an-
•


ory, and are retain eel in the memory, whil e things that


are of no importance do not attract the attention, do not


1 reve any lasting impresr:don in the memory, end they do


9 not recall them. Now, I am going to the strength of his


10 recollection in regard to the nmnber of times he has seen


11 these people together as \"Jell as his conclusions as to


12' what they VI ere doing.


13 MR APFI:1L: Your Honor, I do not know -- of course, I never


14 was a professor of psychology nor a professor of philosophy,


15 and I understand that Pl3ychology is one of th e branches of


16 I philosophy, so stated by a very eminent French professor


17


18


19


20


21


22


here once upon a trial, I learned that from him, I never


looked into this psychology. Of course, thesee.minent


gentlemen know all about it. Here is the proposition:


if psychology is true, according to the interpretation


of counsel here, it is the very reason why this man remem


bered these things; it is th every reason,your Honor, here


23 is Bert Franklin, according to the theory, working on on e ·1


branch of the case that had nothing to do with the branch


upon v/hic h Hr Harrington was working, e.nd yeti t would b ,


according to this gentleman's argument, accordil1~ to his


24
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1 logic and. very strol1gest reason why it impresses itself


2 upon th e mind of this vii tness, thelIt how was it that these


3 men were consulting together when theyvl'6re Vlorking on dif


4 I ferent branches of the case, and now, becalse he is asldng


5 him for the very things that v,Quld not tend to modify


6


7


•this statement of this witness or alter his impressions of


that --


8 HR FORD: Counsel has got a wrong impression with regard


.9 to one thing that ought to be corrected.


10 TEE COURT: Let us hare the question read.


11 (Question read.)


12 I THE COURT: The 01:0 action is (N ermled.


13 l:ffi RO GERS: lllicc apti on.


14 A I mow tha t is -- that he \vas employed in gathering


widenc e, segregating it.


ed I know nothing about.


lifo.


I


~: I


1""{ I UR FORD:


18 1 A


As far as the jury was cone ern-


Didn't yr Franklin make all thd reports to you?


19 Weren't all th eViI'itten reports turned over to you?


20 UR APPEL: Wait a moment. We obj act to that as not cross-


21


22


23


examination, and immaterial as to vnat Franklin did,


generally.


THE COURT: I think you are .g et ting beyond th e scope 0 f
'1


the cross-e.xsmination.


J'TR FOP,]): If the court please, the witness has just answ


ad that he didn't know -- that he doesn't knOVl whether


24


125


261
I·







1


2


3


1.!r Harr ir:.gton had anything to do with the jury. NOil, 1


wish to show this witness w~s the custodian of all re-


lor,ts concerning 'the jury, knew their source and had
4 '.


charge of then" a.nd that he can~e ir.. contact with :lr.


en cros6-exan,ination, the very matter 1 ',want to go into,


true that the witness has not yet testified whether he knew


1 arr


1 will find out and find OLt whether he


T~:rE COURT. If he W:i6 Ue oustodian of the repor ts he


doesn't know their contents.


their contents or .not, btit that is a matter to be disclosed


•


consul tad wi tr anybody concerning these reports, wi tt


Fr ank] in •


cussed the matters at all With Mr. TJarrington. It is


anybody otter than ;,!r •. Franklin; ':vhether he ever dis-


t8stirrony by him.


entitled to show the relationship of tbis Witness and


ilR FonD.


all the persons who8e nan-.es have been mentioned in this


showir:.g his relationship to all the persons involved.
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ReDor.


not cross-exarr.ination.


unless it io cross-exandnation. How does that throw any


I don't know as to all of them.


1 cidn' t •!~o ,FOFD.


i~tends to ask hi~ whether or not he discussed the things


ligbt ur;on his statement t1;at r>~ saw thelli together? He


TPE COTJRT. Objection 6usts.ir.ed..


yOur HOEor , '!:e want t.o 3 tep ito onleNr.er e •


in Gler;dale and. net :.11'. Fr:wklir, at the office so· he coul


UP • APrEL. Pe just said tJ-:at in cis staten.ent.


(Las t ques t ior: read by the repor tar. )


these reports for :,~r. Franklin? A Yes, sir.


MR. FO?D. It was ycur understanding it Was all of them?


MR. APrEL. Can't bave anything to do With what he learned


Mt{. FORD. Referring to the written rep:n:'ts or:. the jurorz


UP. AP'I'ETJO 1 o'bject to his urderstEtLding, iruiaterial and


made by Frankl in •


A There were written reports turned over to me which 1


MR. ArrEL· Exception.


THE COURT. Obje~tion overruled.


had placed in the safe.


wltb :\lr. Darrow, th:::~t is not crose-exan,inatior:.


MR • FOPD. 1 tbink it is jus t n:er ely quibbl ing, y~ur


Q . On the 25th day of NoveD~er you came frOlf y~ur home


g8t the report8, did you not?


rIm. rOPD. Q Did you not on various occasicnu get out


Ill?. ArrEL. Que~;tions like that are so perfectly a'ti3urd,
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1 un. ArrF'L. Tl:at is objected to "tbecause the \'1 itness has


2 answered he did sometirr,es, but 'ur.ether he did en that day


3 isirul'ateria1 and not cr088-excw;ination; callir:g for the


4 acts of these people, not in reference to the subject mat-


5 tel'; not cal line; for the act of Harrington and Franklin


6 together, but calling for the act of this witness and


7 Franklin together, general acts with reference to a particu


8 lar thing which is not crOS8-ex2.n'ination.


9 COURT • 1 am satisfied t~at the ques t ion is beyond


10 the scope of cross-exan,ination. Tte oejection is sustained


11


12


13


14


15


on t'!':a t ground.
at


MR. FOPD. Q. Die. yeu ever at any tifl:e or lany place have


anything to do Vi ith :i~r. HarrinGton in reference to the


reports on jurors or ar:.y othel' matter connected With


jurors?


16 MR. APPEL· To that we object upon the ground'it is not


17 cross -exan,ination, it is irrelevan t and imma tel' ic~l for


18


19


20


21


22


23


24


any purpose whatsoever ; it doean' t tend in any 'Nay shape


or il.anner either to contradict the Witness or rr:od.ify the


testin:ory in chief; that it calls for acts betlleen trio


witr:ess and ::r. Harrington e..r,u not any rr.atter connected With


tree acts of Frar"klir:. and Hu.yrington.


'iTt: COl'?'!'. Objection sustained.


1m • FORD. Q, !To';,;, at the tirr-e--v:ten :,:1'. P'a.r:ringtor. ;'las in


bis office was it bis


A Shut.


custom to keep tis d~or shut or open
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Q, And you went in? A Yes, oil'.


A 01"], 1 don't recall any part icular tin'je of day t


Q How fre~uer, tly did you. see ;\~r. Franklit. ir. :!.;. Harrington's


Q Pow long did you remain? A On, just a rror:'cnt or two.


Q • Were they talking wtcn you came in? A Yes.


and l,tr. Uarr ing ton inFr ankl ir," ',.
'1J.J. •QAt the ·timeG you aaw


Q Do you know about \1fr-at they war e talking? A lTo, sir.


Q. \Yhat time of the day was it t'tat you sa'!',' trem together?


Harr ington' s off io e v:as the door open or dut? A Tlw door


would be shut until 1 opened it.


1


2


3


4


5


6


7


8


9


10 \


111 "'officer A In his office perb:?ps eigtt or ten tinjes, 1


times.


can't be positive.


office? A Norody.


Rock!l~ar:'s office to secure secrecy'?


A '[(at IlJore than 2 or 3.


~ In his office eight or ten times'? A Yes.


Q You had Geen them together hOiV !lany tinics"l A 15 or 20


Q Pow n,any tin:es did y01;. se e them together in ~.!r. Rickmar:' s


in ~,~:.Rickman's officer A Why, 1 couldn't tell you tl:at.


Q W1:0 else was present ~Nhen Y01.\ saw them in ;-ilr. Ri~kl:lan'6


Q, Vito was in :;!r.Har·rington's office at tr:e time they were


off ice?


Q TIell, did it i~pre8s yeu that they had gone off to ~r.


lLR. AT'T'ELt 1 object tc that, asking for tis itI:presGion,


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


'Geing hearsay.


THE COUR T. at j ection sus tained.
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1 1tR4O FO~D. Were they apparently in a secret conversation


2 in Mr. 'Ricklran'6 off ice?


3 MR. POGF:PS· -ra.r don me --113 t me hear tta t ques tior.4O


4 (Las t ques tior. I"cad by tt,e r epor ter • )


5 A Well, they were talking, 1 d.on't know whetrer it was


6 •
secret or notj they V1ere talking together.


7 MR. FORD. Q Did trey stop talkir.g when you came in?


8 A Oh, yes, near 1y al'.vaye.


9 Q" Did you address yourself to eitter one of tren vvhen you


10 came in'? A If 1 had any cusiness with them 1 did, 1 don't


11 r eli:erd:er as 1 did.


12 Q Did you have anyth ing to S::'ly when you wen t into the


13 rc~om 1Nhere they .... ere'? A 1 oftentimes did, yes.


14 Q. And did they stop talking for the purpose of answering


15 your ques tion .or was it appar ently because they didn 1 t


16 wan t you to hear wba t they wer e tal king about? A We] 1,


17 tha t would. be hard to say.


18 Q Did it 1eave such an in:pr ees ion on ycur n,ind that th ey


19 didn't want you to he:iT wrut they ">,lere talting about?


20 MR. ROGERS. That is too fc.r, if your Honor please, :md


21 pre objectjnot cross-exarLination. Obje,Jt to it on that


22 ground, calls for a conclusion or opinion; it iE not


25 M!i. fO?D" Q, ~:C'.'!, at the tirr:e you went into :.:~. H:lTring-


23 defir:ite evidence.


24 TPE r:OUR 1'. Obj ec tioD sus tained 0


26 ton's office it was ir: the daytime? A Yes, sir.







Q. The door through 1Nhicb you came, however, wac unlocked?


A 1;::6, sir 0


•
Q There was no attempt to bar you out or order you out


when you callie in? A Nobody ever did ttat with me in ttat


office.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Q. And the door was unlocked?


door was nearly always locked.


is the one 1 went in.
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A Ye6--that is, the outside


Tte door in the next room







1 Q Did you ElVer at any time report to lfr DarroW' the


43~
fact


2 that Ur Franklin and Ur Harrington were plotting to


3 gether?


4 IfR APPEL: Wait a moment. We object upon the ground it


5 is not c ross-examination. It assum es a fact not testified


I·


6 •'to by the witness. He is not drawing a conclusion at all.


7 He is simply stating they VI ere tog ether.


8


9


10


11


JIm FORD: If the court please, I have a right to assume


this was plotting from what th e witness has told, €V en if


it don't bear -- if there was no such logical deduction


from what he has told; I have a right to assume this


12 \rithout any reason whatever on cross-~amination. I


room? A No~


have a right to maume, facts not in widenc e on~ross-e:x:am-


Did you ever report that to Mr Harriman? A No.Q


Q Did you ever. report it to anybody? A No.


Q DO you want to give such an impression at the pre-


ination, always.


THE COUHT: Thi s quest ion woul d c all.-for a conclusion of


the witness, which he is not mtitled to give. Obj EC


tion sustain ad upon that ground.'


sent time, that th eJ' were?


}iffi ROGERS: That is obj ected to as not cross- ecamination


ljfR FORD: Did you ever report to In:r DarroW' that they


v~re talking together alone, separate from everybody else?


Anet that' they had stopped talking when you came into th e


13


14


15


16'


17


18


19


20


21


22


23


24


25


26
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1 calling for a conclusion or opinion, notaridence.


2 THE COURI': It is a conclusion. SUstained. on that


3 ground.


4 I MR' FORD: 'What do you want us to und erst and by your lan


5 gulge when you said they were talking together in the


6 roOm alone, and that th e:! had stopped talking \..hen you


7 came in?


8 MR ROGEHS: Why, i,f your Honor please, I obj eat to that as


9 not c ross-exmnination, lind not a recitation of a matter of


10 fact. He re s . said in reply to counsel that the:! were to-


11 gether in a room, that they were talking togeth et'; that


12 they a"topped when he came in, t hat the outside door was lock


13 ed and th e insi de door was unlocked.


14 THE COURI': I don t t think the langu8t<S e is ambiguous or


15 requires any interpretation. Obj rotion sustained.


16 UR FORD: ],fr Russell, you hme been in the room for several


17 days since this trial began? A I hme been in here, yes


18 si r.


19 Q, Youv;,ere he:'e this moming in the room before you were


20 called to thestand? A Iy;as here until court opened.


21 Q You'.vere not here whiJe 1JTr Harriman testified?


22 A yesterday.


yes sir.


Today? A no si r.


yesterday? A I was h ere part of the time y este::-day,


Q Were you here vhile a~ other witnesses were testifY


ing? A I was here while Ur Wolfe was testS}(if.M(:il~


Q


Q
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25


26


1
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1


2


3


Ii tt Ie vlhile.


vVhile any other witnesses were testifYing? A No


si 1"; t hat is ~ill.


4' Q You knew that there VIas a rul e excluding wi tnesses,


5


6


7


did you not?
. .
~'[R APPEL: We obj ect to that, your Honor. Your Honor, I


only object for this reason, your Honor: everyone of our


witnesses here, has been called upon the stand to give evi


dence. Now, counsel here, upon cross-examination has


charged wery one of them "vi. th viol~lting same rul e of th e


kind oferror to conunit. He has by insinuation here under-


against whom he was called by contradictory evidence or


taken to show specific <:cts on the part of the witness


It is the worst


by evidence that his general reputation for


or in tag ri ty is bad, but not by €N'i denc e of particular


nESs. It is V!Tong, you ~ow, t bat everyone of our wi t


nesses should be intimidated. Just a moment; 1 et me see


what thestatute says. Now, your Honor ,we certainly do ob


ject if it had only occurred once or twice. Section 2051


court or violatip.g some statute or something. NoW, this


is not the time or plac e to charg e our witnesses with


( Reading:) "A wi tness may be imp each ed by the party


tending to bring him before the jury in an improper light.


That is improper of the District Attorney, and not only


is it misconduct but it is the highest conduct of unfair-


violation of being in contempt of court.


25


I
15 I


!


16 I


17


18


19


20
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24
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wrongful rots, ex:cept that it may be shown by the examina-


tion of the witness, or the record of the jUdgment, that


3 he has been convicted of a felony.1t Now, the oth er sec-


4 I tiol1 of th e code, 2064: (Reading:) itA witness, s ened 'with


5 a sUbpoena, must attnd at the time appointed vlith any


6 par>ers under his control", and so forth, Itand answer all


7 pertinent and legal questions; and, unl ess sonner dis-.
8 charged, must remain un til the testimony is closed. " .


9 NoW, tfA vvitness must answer cpestions legal and pertinent


10 to the matter in issue, although his msV/ers may estab-


11 lish a claim again at himself; but he need no~ give an


12 answer whichvrill hav:e a tendency to subject him to pun


13 ishment for a felony; nor need he give an answer which


14 will have e direct tendency to degrade his character, un


15 less it be to the very fact in issue, or to a fac~ from


16 which the :!tact in issue would be presumed."


17
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•


asked wt,etrer or not he has violated SOll.e rule of the


this question specifically.


It isinto r idicuJ e or in bad situation before this jury.


tion, eo that he may not hear tt.e testirr.ony of other


that rule is violated that the court n;ay, in


in any rrjanner tcndir:g to impeacl"> the witnesB or bring hinl


New, here, yeur Honor, everyone of our witnesses


undertaken to be intirrJidated by what they were going to do


in the future, by what they intended to do--"We only


duced bel' e CaltOn from tr at witness. 1 s ubmi t, your Honor,


court. They have a right, your 'Honor, to file an affidavit


--the fil'st 'llitnef..H'l that Ylent upon tr:e stand here was


Tr:en corLes this witness rere, then, your Honor, and he is


to be foreclosed--'Ne may possibly take SOL'e action."


known by him to bave been made by yeur Honor, but tl'ey have


not conc2rning the rights of the Witness but it is con


cerning the rie;hts of tr:is defendant. The evidence be pro-


no right to say tbat on cross-examination of the witness,


and Vie object to ttat kind of conduct generally Oilld to


here if this vlitness is in contempt of court of any rule


vIrant to preserve the rights of the state, we don't want


requires it, the judge n.ay exclude from the cour t roan· anT


MR. FORD. 1f the court please, Sectioli 2043 of tr"8 Code


of Civil Procedure provid.es: "(Reading) "H either party


'IV i tness of the adverse par ty not at the tirLe under exan.ina-


witr..essesj" 9.nd tbe courts have held in this state that


1
14s


2
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court room ar..d that he knew' of the existence of that rule.


defendant; at least 1 have a rig:-t to cr.oss-exmdr:e him.


rerrained here, and trat is all, and listened to the testi-


So f;:rr


1 . jus t simply wisb to sto'\" he 'Ii as present in the


We merely Wish to ascertain if 1:8 was awareconten,pt.


as th is cas e is concerned, al th.ough 1 have the grea tes t


rm. ArrET,. We certainly Object to his testifying again.


That he had spoken to rr.e sever:..tl da.ys ago about it and 1


told him about tb e exis tenee of t'h e rule.


He is not under oath. We cannot Gross-exardne rim.


Witness.


object at all. 1 have not made any charges against the


don't desire at this tirl:e th.:.t the witneso be punisbed fOl'


case. That is the only object of it and not any otter


his credibility as a witness, what hie interest is in the


many of other vdtncsses, knowing the existence of. t;lat


rUle, it 11:ay be argued from that what the effect is upon


of argume:r..t what effect it migr.t have had, if any, upon


his testirr;ony. We have a l'igl-it to stow the relation of the


witness to the case, and if he has been interested and has


of the exiotence of th~lt rule, n.erely to show as a matter


exclude the testimony altogether of the witness. Now, we


don't desire to exclude the testirr.ony of t:Jis witness; we


his veracity vv'her.ever 1:e testifies to a fact agair.st this


r espee t for counsel g,nd all th3.t, 1 have a r igb t to quee tion


1


2


3


4


5


6
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~.m. FOFD. 1 was 8ta ting to the cour t wha tIdes ired


6r.OW ar:d -1 will aG1~ the witness those questions.
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1 THE COURT. T1:e Court will admonioh the jury to disregard


2 tr,e a ta temer: t of the Dis tr ic t Attorney as be ing a s ta tell'ent


3 that they are not er:titled to conoider as a fact in evidence


4 I in tr.io caee. The facts must all comefrolli the sworn wit-


5 nesses on the witness stand at a)l times. Now, let's have


6 this quee tion •


7 (l.ast question read by the reporter.)


8 THE eOLJRT· Objection overruled.


9 MR. APPEL. Vie except.


10 A 1 knew tba~ there was, Y0S. 1 hadn t t been subpoenaed,


11 however.


12 l/B. FOnD. Q You s£)01< 13 to Ir,e in the an te-r oom Bevera]


13 daYDago about that Eule'? A Yes, and you said you had no


1401; j ec tion to relY coming in.


15 Q :.~l'. Russell, at that time did 1 not tell you that there


16 was a rule, that itwas not a personal matter With r[,e at


17 all, and th,tt we would probably cal] y01..1 as a Witness our-


18 s e1ves in rebuttal'? A Th 3. t was a long time ago. Yes ter-


19 day you told ll:e you had no objection to my coming in ex-


20 cept wr.ile Mr. ~arriman wus testifying and 1 didn,t come in


21 while he was tea tifying.


22 rm. FORD. I think it was a n~isunderstanding. That i~ all.


'REDIRECT EXAYINAT ION.


payTi1ent or the recaipt by you of the $500 and ycur deposi -


MR. ROGERS. Q Bell, 1.:r. Rusbell, about that matter of


23


24


25


26 I


I
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ing it in the bank and getting $100 the succeeding day and


depoe i tirg that in the bank and drawing a cheGk in payn;ent


for a no te, you rerr:enber thoe e c ircurilltances indep enden t1 y


of the dates, do you not?


UP. roRD. Just a mcment--to that we object upon the ground
6 •


that it is not redirect examination. We did not cross-
7


8


9


10


11


12 I


exanline him abcut those natters on cross-examination. We


didn't care anything about that.


13


14


15 !
I
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1 UR ROGERS: 't'Hi ed to get the ."...1 tness t o say that he could


2 not remember that matter independently of Mr Harriman hav


3 ing stated it to him, and to that end and for th at pur-


4 I pose, zhey read page 9 of the grand jury-transcript,


5 \mich I have here, where he is made to say -- the counsel
"-


6 reed it with some gusto, if your Honor please: "A -- I


7 am not positive, except he toldme that he vias. Q -- When


8 did lir Harriman tell you that he ~~s at the office? ~--


9 He toChd me last night." Now, what I have a right to do


10 after they have brought that in, sir, is to show that he


11 remembered the fact, the incident or circumstances, and that


12 et the time


13 THECOURI.': I have your point. Let me hear the District


Attorn €V' s obj ection.


tion, and they went into that matter fully on direct ex-


amination. We hale cross-ex~ined him in regard to his


memory; we didn't bring out any nell matter in regard to


the fact of his making a payment; that is not in dispute.


Our obj ec tion ,vas it was not redirect ecanina-1ffi FORD:


18


19


20 We hale not raised any issue about that, and didn't


21 ev en c ros s- examine about it. V.e thought so Ii ttl e of it


we are not making any obj ection that he 8ctuallY~Nent do'.m


and d eposi t ed $500 in th e bank· and th e n EKt day he d eposit


Ed $100 more, and on thesecond day that he drew a chock


for six hundred end som e 0 dd dollars to pay a not e. We


are not making a dispute of that, that is a fact inde-


23


22


24
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tion of th air ovm witness.


or under his direction.


}.ffi FORD: And he has so testified.


Obj ection 01 erru,led.


Uow, then, c an you be aided as to the ecact


Can you be aided by a bank book to refresh


THE COUR[':


UR APPEL: 1,fade in hi s presenc e w'hen he ba d knowl edg e.


ness testified the bank book entries were not merle by him


your recollection?


date 'when tha t circumst arlC e happ ened by a bank book?


fully on cross-examination -- I mean on direct examina-


THE COURr: Well, the questionbefore the court no\"1 is


to be anS',7ered yes or no, he can be aided or he cannot,


and you can examine on the voi l' di re, if you v.ant to.


Answer the qu estion yes 0 r no, Hr Russell? A 'Ihy, it


isn't ne:essary forme to see the bank book at all. I


~JR ROGERS:


A I remember it, yes si r.


pend ent of this witness' recollection. We didn't care


anything about it. We di dn' t cons i der ito f any impo rt


ance. We obj ected to its introduction in the first


lffi FORD: ldesire to add the further objection the y,rit-


place, because we didn't consfler it material.


THE COURT: llnswer the question. Objection overruled.


JlliR FORD: We obj e:t upon the ground it has been gone into


~!R ROGERS:


1


2


3


4


5


6


7


8


9


10


11


12 I


13


14


'15 I


16


17


18


19


20


21


22


23


24


knOVT it independent 0 f that.


I,m ROGERS: You remember it independently of that?







1 A yes sir.


2 Q, Now, some questions were put to you from the transcript


3 of the grand jury and you remember you\"vere asked if lfr


4 I Darrow was not IX' 8$ent t hat morning ~men}/[I' Harriman and


5 you talked togeth er, and men 1fr Earriman refresh Ed your


6 reeoll €etion that he was t here at the offic e on th at morn-


7 ing by a recital of these events; I will ask you if at


8 that time you didn't testify, just beyond what 1,trr Ford .read


9 to you, and immediate1Y's~cceeding it, as follows:


10 "Q -- IIi this conrersation wmchyou hal last night, ,mat,


11 if anything, did Mr Darrow say about his presence there


12 that morning? A -- Nothing. Q -- Viha t conversation,


13 if any, did you have ..."lith 1Ifr Darrov1 last night? A -- I


14 had nnne exc ept told him that I ba d been up and talked


15 a li ttle ',vith you, If meaning Mr FOrd. IfQ -- \V'''at di d he
. .


16 say? , A __ Nothing. tf Did you testify t hat way?


17 A yes.


18 I[R BORD: Just a moment. We object to that upon the


19 ground it is not redirect ex:amination; that it is llading


20 and suggestive; that it doesn't in any way touch any


21 matter bronght out newly upon cross-examination. \\e


22 didn't ask him at arw time whether he had talked with ur


23 Darrow. The only qu astion was, was he p:'Elsent. On the


I


I
I


further g rOlUld that no f olUldation has been laid for the


They have no :right to
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asting of thi s quest ion.


th eir own wi tn ess?


Are th Elf seeking to imp each
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1 question to. him unless they are seeking to impeach their


2 ovm .,vitness. They haiTen't even laid the foundation by


3 asking him if he had a talk with 11fTI' Darrow, and now,


4 I further your Honor, suppose they had asked him the epes


5 tion, "Did you talk with l[r Darrow"?, and suppose he re


6 plied he did not. They couli not bring this. in to corro


7 borate what he novr suggests, for that v,ouldbe a self-


8 serving declaration, and we object to it on the further


9::r,round that its introduction at this time wduld be self-


10 serving declaration, and would not be almissible under


11 any C'ircumstances, and they cannot impeach their o'lm wit


12 ness unless they are taken by surprise, which they h8J'e not


13 been.


14 THE COURr: Obj rotion eN err'lll Ed. A I so testified, y as.
c.•


15 MR ROGERS: !'row, you spoke 0 f -- aome qu estioItS \vere put


16 to you relative to the oath you to~k before th e grand jury,


17 end that obj ectionwas sustained. I am going to ask you


18 if the conversation -- if "'lha t you related to lfr Harriman


19 that night whEn he spoke to you a'beut depasi ting this


20 money and the payment of this note, and the drawing af
'tif! at


21 this check and all that, if"You told him was not a conver-


22 sation you had with ur Ford himself outsi<fe of the grand


23 jury room? A yes sir, the da:y" before.


24
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Q And you were not under any solcnmsanctity or anything


2 of teat kir..d at all when you were talking wi til i,1r. FOrd, were


3 you, as far as you understood it?


4 I MR. FORD' Oejected to as calling for a conclusion of the


5 wi tn ess.


6 MR • ROGERS. Did the fact. concern you or concern.


7 which you were teere? A No, sir,


8 G. Has I.lr. Ford tal ked to you about YDur test llltony bef9r e


9 the grand jury since, since the testimony was given? A Yes,


10 1 think ao. Be haa talked with me, 1 think, about that.
cd


11 Q' ~MoF6:Gd Ask/YOU if Mr, Darrow gave you :my packages


money to put in the eafe?


12
1


13


14


to put in tte safe?


to my knowledge.


Did Mr. Darrow give you any packages of


A !;o, sir; that i8, not


15 Q What kind of packages did he give you to put in the


16 safe? A usually papera,


17 Q What do you n:ean by papera? A Oh, ~undles of papers


18 wrapped up--someth ing of that kind.


19 Q Legal papers or something of that Bort?


20 UR, FOFD' Objected to as calling for a concluaion of the


21 'IV i tness. Pe s aid not to hiB knowledge; he don' t know


22 wtat the contents were.


23 MR. pooms. He didn't say anything of the kind,


241m. FORD. Read back three questions. 'He asked, did he


25 e ver give you ar:y money and he said, "Not to TIlY knovll ede;e."


26 I THE CCUH T . Ye8, the ob j ec tion :B good on U,e ground that
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1 it calls for a conclusion. Objection sustained on that


2 grourJd •


3 MR .. ROGERS. Deecri be tt e kind of packages tho. t ;,!r. Darr ow


4 I gave you to put in the safe ..


5 MR. FORD. Ohjected to as irrelevant and immateria1.


6 The witness didn't know the contents of itand could not


tion or two.


serve any us eful purpos e and it i a irr.IT9. ter ial •


wi thin 5 rrinutes of adj:.:urnirg time. 1 might ask a ques-


bundle of packages laid


THE COu'R T. Overrul ed •


A Simply sheets wrapped up~ one


TP'E COURT. Gentlen-en of the jury, we will take a recess.


(Jury admonished. Recess until 2 P.M.)


of that kind~ then he would give me the book of reports


on jurors to put in the aafe nightly ..


MR • ROGf,RS. 1 think tha t is all but 1 woul d 1 ike-- it i6


on tte ot~er, usually, and a string around them~ something10
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1 AFTERNOON SESSION. August 6, 1912; 2 P.M.


2 Defendant in court with counsel.


3 THE COURT. You may proceed, Gentlemen.


4


5 JOB H A R RIM A N,


6 on the stand for further cross-examination.


7 MR. FORD. Q pave you searched your check books, Mr.


8 Barr iman, and gone over your cancelled checks? A 1 did.


9 Q You have in your hand the check that was paid by the


10 bank on November 28th for the sum of $1.751 A 1 have.


11 MR. FORD· We offer that check in evidence as People's


12 I Exhibit No. 50. You desire to look at it?


13 MR. ROGERS. No, read it.


14 MR. FORD. (Reading) "Exhibit Number 50. Los Angeles, Cal.


15 7/17/11. Number 17"--or 18, I don't know which--


16 A Looks like 18 to me--18.


25 on December 5th and found it was not written until after


24 Q You have looked at the check that was paid by the bank


21 check to see what--~9 find the check that was paid by the


A That was not written until22 bank on December 5th, 1911?


23 after November 28th.


17 MR. FORD. (Reading) "18. California Savings Bank of


18 Los Angeles, Pay to the Order of Messrs Cop , $1.75


19 One and 75/100 Dollars. (Signed) Job Earr irnan" and


20 perforated "Paid 11-28-11." Now, have you examined your


26 Uoverr,ber 28th? A Yes, ~ir.
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1 Q Witt regard to the ne xt check that was paid on


26th, all the subsequent checks that were paid by the bank


3 were written after November 28th? A If 1 have no mistake


4 in ~ checking, all of the checks written prior to November


5 28th was paid before November 28th excepting this one, and


6 that was paid on the 28th, as 1 remember it.


7 Q And all other checks that were paid by the bank were


8 after that date, were wr it-ten after that date? A As 1


9 checked it, yes, sir.


10 MR. FREDERICKS. 1 will ask the Witness a question, With


11 the court's permies ion.


12 THE COURT. There is no objection.


13 MR. FREDERICKS. Q When did you first learn, Mr. Harriman,


14 that Bert Franklin had told anyone that he saw you up in


15 that office on.themorning of the 28th?


16 MR • ROGERS- Objected to as not cross-examination, already


17 gone into.


18 MR- FORD. Brought out by the Juror's question this morn.


19 ing, your Honor, along that line.


20 THE COURT. Overruled.


21 MR. ROGERS. Exception.


22 A Mr. Ford, 1 think, told me when he called me up to talk


23 to him just before he brought me in before the grand.


24 Mon. FREDERICKS. Well--


25 MR. ROGERS. What is that answer?


26 <I,ast answer read by the reporter. )
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1 MIt. FREDER leKS. Ttat was in this year? A Well, it was


2 the day before 1 went before the grand jury and the record


3 will show. 1 don't remember the date, but the transcript


4 of the testimony before the grand jury will show. 1 have


5 seen that but 1 don't remember the date.


6 Q 1 am not asking you for the date, but it was after the


7 beg inn ing of this )e ar, you can be eur e of that, 1 preeume,


8 can't you? A 1 think it was, but I say the record will


9 ehow. 1 don t t remember. 1 assume it was.


10 Q ~TOW, it was not before the election for Mayor, was it?


11 A No, sir.


12 Q You never heard that Bert Franklin had told anytody


13 between the 28th of Novemcer and the day when you--when the


14 election of Ul'ayor occurred that he had seen you up ther e


15 that mor ning? A No, sir.


16 MR. FREDER leKS • That i D all.


17 MR. ROGERS. Q You know, Mr. Harr iman, don 1 t you, that the


18 state law forbids a savinge bank to pay checks by way of


19 overdr aft?


20 MR. FORD. Objected to as irrelevant and imrraterial.


21 A 1 do.


22 MR. FORD. There is no attempt to make an overdraft in con


23 nection With this case, in fact the evidence would show it


24 Would not be an overdraft.


25 TEE COURT. Objection overru1ed.


261m. ROGERS. That is all.







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


6748


MR. FREDERICKS. Q By the way, do you know Ed Nockles?


A Yes.


Q ;he Ed Nockles that has been her e dur ing the tr ial ?


A ycs.


Q That i~ the Saffie Fd Nockles that lives in Chicago?


A Yes.


MR. FREDERICKS. That is all.


---- - ....


LEO NARD S HOE B E R,


recalled for further cross-examination.


MH. FREDERICKS. Q Mr. Shoeber, this morning we were in


terrogatir.g yeu in regard to the identification of the man


you saw up in the Higgins Building on the morning of the


27th or 28th of November. lu. Mayer, will you kindly


stand up?


(A gentlerr,an stands up in the court room. )


Q . This is the gentleman whom you s aw in the Dis tr ict


Attorney's office this morning, is it, Mr. Shoeber?


A Yes, sir.


Q Now, in what respect did the man whom you say you saw-


MR. ROGERS· Stand up and let us take a look at him.


MR. FORD. No, he doesn't have to ffitand up.


MR. ROGERS· Counsel asked him to.


THE COURT. Mr. Ford directed him to si t down. Go ahead,


proceed.


MR. FREDERICKS. There wiJI be no lack of opportunity t
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1 look at him before we get thro~h with him.


2 Q Will you s tate in what respect this man differs in


3 appearance from t he man you saw up in the Higgins Building


4 on the morning of the 27th or 28th?


5 MR • ROGERS. We object to that as incompetent) irrelevan t


6 and immaterial, not cross-examination) asking for his opini n


7 or conclusion. He can say whether this is the man or not.


8 MR. FREDEF lCKS· He has so stated and this is cross-


9 examinat ion.


10 MR • ROGERS. Oh) no, be has not said beb'e the jury that


11 this was not the man.


12 MR. FRE DEB 1CKS • All right. 1 will ask him. ls that the I
"I'


13 man you saw up there or not) Mr. Shoeber? A 1 ,think not)


REDIRECT EXAMINATION.


22


23


24 MR. ROGERS. Q You didn't know, did you, that Franklin


25 has been around the Waldorff Saloon saying you were a perjure]


26 and a liar and nothing 1 ike your see ing him up there with


14 no) sir.


15 Q How is 'tha t"l A No, sir.


16 Q Did you ever see this man before you s aw him in the


17 District Attorney's office this morning, referri~g to ~.


18 Mayer? A Not to my knowledge) no) sir; never have to my


19 knowledge) no, sir.


20 Q How is that? A Never have to my knowledge) no, sir.


21 ),ffi. FREDERICKS. All right, that is all.
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lfR FREDERICKS: That is objected to -


A No, I did not, no sir --


UR FREDERICKS: We move to strike out the answer.


Strike it ou t.THE COURr:


7.trR FREDERICKS: That is obj ected to as immaterial; hearsay,


and --


TEE COURT: Objection sustained.


lfR ROGERS: You never smv l,rayer before? A Not to my


mowl edg e, no sir.


Q Does he look like Joe Ford?


MR FORD: We oQj ect to that as calling for a conclusion


of the witness.


THE COURT: Obj ection is sustained.


UR ROGERS: Well, does he bear any, even fanciful resem-


blance, to Mr W. Joseph Ford?


1m FORD: We obj ect to t mt on the ground it is specula-


tive, calling for a conclusion of the \\'i tness.


THE COURT: Obj e: t ion sustained.


UR ROGERS: Exc ept ion.


Q You said that the man you saw up there looked some


thing like Ford. Be kind enov~h to point out the differ


ence of physical resEllblance, facial contour, and wllat-not,


letwecn 1fr lfayer and l[r W. Joseph Ford.


UR FORD: We objoot to tl'Bt as notrredirect examination,


incompetent, ir.relwant and im.material, calling for a cone]:.


sion 0 f th e 'wi tness.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12 I
13


14


15


16


17


18


19


20


21


22


23


24


25


26


6752


THE COUR[': The obj oction is sustained.


MR ROGERS: Exc elJt ion •...


Q You se.id that t he man you saw up t here looked som ething


like Mr Ford. In'your SUdgment does Mr Mayer look any


thing like Ford? A I think not, no sir.


Q You made tha t stat ement before the grand jury, didn t t


you? A yes sir.


MR FORD: Whic h s tat ement •


},{R ROGERS: That is all.


1,ffi KJ3ETCH: VTha t statement?


UR ROGERS: That he looked like lJrr Ford.


MR FREDERICYJ3: The defense rests?


MR ROGERS: yes.


MR FREDFRICKS: The defense rests?


lfR ROGERS: yes.


o. H. F. lfiAYER, a witness called on behalf


of the People, in rebu~tal, b:ling first duly SVJOrn, t estifie


as folloYls:


DIRECT K~{INATIO~


l1:R FREDERICY..B: \'lhat is your name? A O. H. F. !£ayer.


Q Wftere do you live, 1.:r Hayer? A 812 West S-e-eenteenth


street.


Q Here in Los Angeles? A Los Angeles.


Q You are the same Mr J::rayer that I just asked


here in the court room, are you? A I am.
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Q ~hat business were you eng~ged in in Nov~nber, 19117


lim APPEL: We obj ec t to that as not Jreuut tal; incompetent.


A What particular time in November?


],£R ROGERS: Vlai t a moment.


THE COURI':Wauit a moment.


MIl APPEL: It is not rebuttEll; incompetent, irrelwant


and immaterial. The wi tness l'"eanklin testifi ed in r efer


ence to his movements, and who went with him up there in


that building, and he did not claim, your Honor, at that


time, that anyone 'J'lent wi t h him into the building. He


told his story; he told all the circumstances of his going


there, and that is a part of their case; 'lIe ans"vyered


that by showing tlathe 'went up there early in the morning


before ]liT DarrO'l,'! vas there, and that he left there in com


rany vii than individual..


MR FREDEF~CKS: If counsel 7nll only let us proceed, he


is arguing the facts, and those 2.re not the facts fhat are


applicable at all; that is not going to be the testimony of


this witness.


MR APPEL: It is not that; I amaddressing myself to


whether 0 r not it is rebut tal.


THE COURT: The only question is now, v.hat vas th e bUS-


iness' of this witness.


HRAPPEL: That WO'llld not be rebuttal, if there is nothing


in reference to that matter, this gentle::na.n has


Sh07ffi in the case anywhere from its beginning to its end
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1 his business, his calling, i'hat he "Was doing, if anything,


2 nev-er at any time -- has not been shovm in t he case,. eithEa:'


3 by th e defense or t he prosecution; his business is not


4 applicable; it is not rebuttal to anything; and we claim


5 that anything concerning this witness is absolutely


6 nothing It isn't rebuttal. There is nothing they


7 can ask this witness. We might as ivell take the posi-


8 tion--


9 THE COUBr: That may be true, but I think t his is a pre-


10 liminary question as to his business, and calling and


11 identity; it is preliminary.


12 1m APPEL: No one said it is preliminary, your Honor.


13 It is not under th e guise of preli::TIinar".l. They may in tro-


duce evidence -- there is absolutely nothing to call his -


is and get through i"lith. these preliminaries and let's


see ""7hat is coming, and then I will h ERr your obj e~tion.


Iflhe obj e:tion, at present, is overruled.
- .


14


15 I


16


17


18


19


THE COUBr:


MR APPEL:


Well, I think he can testify what his business


We take an ex:c ept i on.


20 MRFHEDERICKS: The latter part of:Hovember is the part


21 the question will be directed to him. A Vhy, I only


22 worked two 0 r three cays in the latter part of November


23 for }lr Franklin doing s arne sp EC ial work.


24 ItR HOGERS: Let's hear that answer. (Last answer read


25 by the reporter.)


26 !!:RFREDERIClm: Sunday, the 26th day of November, how,.',€)
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his ansvrer.


not c 1"0 Ss- examination.


THE COURI': Overruled.


(Last 2.nswer read byMR FREDERICKS: It is finished.


out; it is abandoned.


THE COURT: It is not finished; it is an uncompleted answer


as its tand s •


November 27th


MR ROGERS: I v~uld like to have the last answer stricken


MR APPEL: I know. We have a right, v.hen he said --


TEE COURT: It seems~_o me, gentl Emen, we might as v!ell


meet this cp est ion right now. We are get ting into rna t


ters that se~ to savor very strongly of the case in chief.


UR FHEDEHICKS: We yfill come dovm to the mortling of
~ .


you employed?


MRAPP]L: Wait a moment. We obja:t upon thegroutrll it is


UR APPEL: It isn't rebuttal. We take an exception.


HR FREDERICKS: Answer the question. A I was calling


up several -- I believed they would be prospective jur-,f


men, or jurymen supposed to have been drawn fram. the jury


box on ~turday, the 25th, and I understoo d at th e time -


MR APPEL: Now,--


THE COURT: Don,t say vrhat you understood. State vrhat you


did. A I called up the several jurors I had lists of


1m AFPE[, : Obj 00 t ~d to upon the ground it is hot rebut tal.


1J/:R FORD: I think th e wi tn ess ought to be allowed to finish
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THE CaURI': I don,t think that is a complete answer.
1


2


3


4


the reporter. ) .
~ ,


Strike it out.


]JR FREDERICKS: Well, what were you doing that morning,


5 Sunday, the 26th?


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







6757


Spring, southeast corner.


Watchman, Shoeber, was a witness for the defense. ~.


Shoeber took the stand and said that on Tuesday morning


not you saw Mr. Shoeber, the watchman there that morning?


MR. APPEL. We object upon the ground it is not rebuttal.


This night


What were you doing on


Now,8 tate whether or


.
No, it is not ,your Honor.


Q Went into one of the offices.


MR. FREDERICKS.


MR. APPEL. We obje ct to that.


MR. FREDERICKS. 1 withdraw that.


the morning of the 27th of November, Monday morning early.


MR. APPEL. Wait a moment--we object upon the ground it


is not rebuttal.


It is incompetent, irrelevant and hearsay a-nd part of


their case in chief.


THE COURT • 1 think it is very much their case in chief.


MR • FREDERICKS. Q And what did you do from there?


MR • APPEL. Wait a mGment, -we object upon the ground that


it is not rebuttal.


TFE COURT. Overruled.


MR. APPEL· We except,


A I met Mr. Franklin at 8:15 at the corner of Second and


TEE COURT' ~verruled.


Jl.R. APPEL. We except.


A Went with him to the Higgins Building, went up in the


elevator, into one of the offices occupied by the lawyers


who were handling the McNamara defense.
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1 the 28th


57~ ,


he saw Mr. Franklin and a man whom he descr ibed,


2 there in the office early, and a certain conversation ensue


3 in which Mr. Franklin asked if he might have a privat e room


4 I to talk to th is man for a momen t. On croBs-es:aminat ion we


5 showed him that he had saidrrthat might be Monday morning


6 the 27th of November instead of the 28th. We showed him


7 he had said that before the grand jury on cross-examination


8 Now, we bring this witness to show that he was with


9 Franklin on Monday morning, the27 th, and what occurred.


10 THE COURT. 1 see.


11 MR. APPEL· Now, your Honor, here is the point, your Honor.


12 i It isn't rebuttal for this reason. We addressed our


13 1 testimony to ths morning of ths 28th. Mr. !lItabklin testifie


14 I he went there on the morning of the 28th, as we all know.
I


15 i NOW, on cross-examination we asked Mr. Franklin whether
I


16 1 anybody went with him to ,Mr. Darrow's office or to the


17 office of the defense accompanied by anyone and he said


18 ~o."


19 MR. FREDERICKS' That is on the 28th"


20 MR. APPEL. Yes, on the 28th" Now, you want to show some-


21 one accompanied him there on the morning of the 27th.


22 NOW, we say it is not rebuttal. How would it be


23 rebutt~I'7 Mr. Frankl in might have been accompan ied by


24 this man on the morning of the 27th to that building, but


25 I that doesn't answer the proposition that he went there on


261 the morning of the 28th by himself.


I







5759
1 tion which 1 propounded to Mr. Franklin, talking about the


2 day in ~uestion,commencing on page 1417: ~Wae there or


3 was there not anybody in the room in which you say Mr.


4 parr iman and Mr. Darrow went in, as you say, on the morning


5 of the 28th of November?" The object ion was made and the


6 court sustained the objection. Now, persisting, trying


7 to get on to this rnatter, on page 1418, 1 asked him the


8 further question: "Q Before M4 ~arriman came there to the


concede that Franklin testified that no one accompanied


him on Tuesday, November 28th.


room you halle indicated, on the morning of November 28th,


1911, had any other person been in the same room where you
before


and Mr. Darrow were/! Mr. Harriman arrived that you know og?


They objected to that and your Honor sustained


There is no use arguing that, Mr. Appel. WeMR. FORD.


MR. APPEL. Wait a momen t • Let the record speak, now,so I


as to illustrate whatever point we make in making the ObjecJ


tion that it is not rebuttal. Let's getthe record


straight.


17
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91
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111
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1


16 I


19 the objection. 1 persisted again, and said, "Were you


20


21


22
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25


26 !


I


accompanied to that bUilding by anyone that you know of?


A No, sir." On the morning of the 28th. Now, "Did you
;


see anyone there on the morning besides so and so and so II


II
on. Now, then, we have brought in Mr. Brashear here to I


::::r::e:h:a:O::~:: ::t:h:i:~t:et::: :::hP:::~na::a:h:: theylI
left together. Now, how is it rebuttal to show that man- '!


:1
'1
I
f
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1 Brashear said this is not the man that was there onthe


2 morning of the 28th. He says this is not the man that


3 was there. Now, here they bring on a witness on the stand


4 to show that on the morning of the 27th he was there with


5 him. Is that rebuttal of the testimony given by Franklin?


6 Does it corroborate Franklin in any way, and if it does


7 corroborate him, is it a part of their case in chief?


8 It is a part which they can introduce in rebuttal? We


9 are answer ing the statement of Franklin that no one accom


10 panied him ther e on the morning of the 28th. He might


11 go on the stand and say"No, no one acconpanied me on the


12 I morning of the 27th or 28th, but on the morning of the 25th


13 and the morning of the .26th M.r. Mayer accompanied me, and


14 that is the time Mr. Brashear saw me and him together. That


15 i would not be rebuttal because Franklin has had opportunity


16 to say whether or not he was accompanied there on the morn


17 ing of the 28th by any person, and we were careful to ask


18 Mr. Frankl'in that quest ion on cross-examination for the pur-


19 pose of lay ing the foundat ion to impeach him, NOW, that


20 closed the matter. HoW is the testimony of this Witness


21 that he went down there on the morning of the 27th rebuttal


22 of what Brashear said, tha t on the morning of the 28th--


23 Shoebe~, 1 mean, s aid that. How is it rebut tal?


24 THE COURT· 1 umierstand the District Attorney is not


25 offering it to show that this witness went to the Higgins


26 Building With il.r. Ffanklin on the morning of the 28th.
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1 IffiAPPEL: How is that rebut tal? l,Tight have been several


2 times, your Honor, and yet he denies that on -- he, he


3 deni es Un t on the morning 0 f the 28th he vas t her e.


4 Jv1'ight have been every day before the morning of the 28th;


5 might have been a whole year up to the morning of the 28th,


6 and woul dn' t be rebut tal.


7 MR ROGERS: Is this the man that looks like .Toe Ford?


8 MR FREDERICKS: NO....l, may it please the court, this is a


9 serious matter, and we obj ect to this levity.


10 THE COURT: What are you referring to?


11 Jr,:R FREDERICKS: MT Rogers' continual asking, ttIs this the


12 man that looks like .Toe Ford?", smiling and smirching


13 at the witness, attempting to inject an air of levity


14 into a serious proceeding as this. That is what I am ob-


15 j ec tins to.


16 THE COUR[': I haven't heard a word from ur Rogers.


17 MRAPPEL: The witness seems to enjoy it.


18 THE COURT: I think the question


19 MR ROGERS: He makes it a joke, and so do I, if your


20 Honor please.


21 l.[R FREDERI CKS : We don, t think it is a joke.


22 THE COURT: There is nothing connecting '.vith this case


23 that is a joke, or can be so regarded or taken. It is


24 taken very seriously by the court. I think upon the


25 theory offered by the District Attorney, the question is


26 competent. Obj action or erruled.
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1 UR APP:BL: We take an exc ept ion.


2 (Last question read.)


3 MR APFEL: If t ret is the theory, thEn I suppa se yre will


4


5


6


7


8


9
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26


have a right to show your Honor by other wi tnesses t bat


on th e morning of the 28th, this man was not t here with


Franklin, but tm t someon e else Vias t here, inasmuch as he


is called asa witness, and as a person identifying him


self as the person going there with lJr Franklin on the 27th,


and has been brought for the first time in this case; we


reserve the right to do that, if it is admitted.


~HE COURT: ~batever this opens the door to, you vall be


entitled to introduce widence, of course.


:MR APPEL: Tha t would op En it. I am simply asking the


court if that would open it.


THE COURT: We cannot cross that bric\ge until we come to


it. I 'will rule on thisobj ection at this time.


JFR APP FL: we d i d1 t t know ':rheth er there 'lims a bri dg e to


cross, in or del' to knOVl whether th er'Vere burned behind us.


(Last question read.)


MR FREDERICKS: Answer the question, J.rr lrayer. A I di d


see a man, the man that sat in this chair a few' moments


ago:, if his man is Shoeber, I did see him t here that morn


ing, th e morning 0 f the 27th.


Q State ~hat occurred in the presence of that man, betwee


you and lir Franklin and him, on tta t morning, the 27t h.


MR APPEL: we object to that as not rebuttal; no foundatio
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1


2


3


4


5


6


7


laid, it is h m:rsay, the answer of t he wi tness referring


to an ex casion not testified to by t he wi tness Shoeber,


calling for a conversation and no foundation laid, the


'witness Shoeber not having been interrogated with refer


enc e to tre al:Beg ed conversation for th e purpo se 0 f intro-


ducing contrz..dictory statements, or statements like the


wi tness is ca lIed upon tor ela t e.


8 THE COURI': Obj ection overruled.


9 'M:R APPEL: We exc ept ~


10 MR FREDERICKS: Read the question.


11 (Q,uestion read.)


THE COURT: The obj ection is sustained.


MR ROGERS: DOn't put it in his mouth. I object to that


TEE COURT: On the grolmd it is leading and suggestive.


ltrR FRE:DERICKS: What furt her v.as said, if anythi~?


It all happened inOr Ityou know \'ho I am" ?,


Why, HI' Franklin says to this Shoeber, if that is his


don't you It ?


name, that he said, "You know \mo I am, I bel i EN'~, It or


something to that effect, or as much as to say, "You knowm


THE COUP..T: Obj ection overrul ed.


Anythi~s said about a room?


an instant;we did not stop at all, just passed him by, this


~entlemen, Shoeber vas standing in the hall


lTR APPEL: Th e S?..~e obj ection.


A


a s leading and sug~estive.


1t1R APPEL: Not rebuttal --
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utes.


THE COUtU': Obj ection overruled.


];TR AFP:BL: We ~c ept.


A l,rr Franklin said he had an appointment vri th somebody


th ere, I don, t recall who


l[R ROGERS: YJhat is that?


We vrent into the room andAVlhat did you do then?


A That is all he said.


told Mr Franklin --


Q No, I don't care about the conversation, I won,t


ask you for the conversation after you vrent into the room,


unless the;{ should vfish to bring it out oncrossoQexa'lJlina


tion. You di d go into the room, you say? A yes sir.


Q. Wi th Tfr Franklin? A yes sir.


Q How long did you remain in t here? A Probab:l¥ 10 min-


Q, And than"mere did you go? A I left the building.


Q. Vhat did lIr Franklin do?


MRAPPEL: We obj ~t to tmt on the ground it is not


responsive, and it is hearsay, not in the presence of the


defencant; it is not:::ebuttal of anything brought out by the


defense.


MR FREDERICKS: Read the answer.


(Last answer read.)


ItR FH.:EDERIC:KS: State wh et her or no t you -\';~mt down to the


elevator alone, or -;l1ether youy,'ent with Mr Franklin?


][H; APPEIlr; We obj~t to that as leading and suggestive.
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1 why cannot the yri tnewB say --


2 TEE COURT: It is and the oqj ection is sustained on that


3 grolmd.


4 ::MR FREDERICKS: Did anyone accompany you to th e elevator?


5 A Ur Franklin went out of the office door with me,


6 I do not believe he left the hall, where the offices were


7 located.


9 A probably 25, 30, 40 feet, something like that.


8 Q How fa r di d he go with yon, if yon remember?


10 Q In what direction? I do not mean, north, east, or


11 south or \'lest -- to \"B.rd the e1 wato r? A To\vard the hall


12 1 mding to the elevator.


13 Q Now, state v:hether or not you had been ',);'Orking for


14/
15


I
16 I


Mr Franklin the day before?


]iTR APPEL: VIe obj ect to tmt on the ground it has already


been testified to, sUbject to our obj ~tion.


17 THE COURT: Already asked and answered.
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1 MR. FREDERICKS. No, your Honor struck out the answer.


2 THE COURT, Well, if there is any doubt about it you can


3 have the answer.


4 A 1 did.


5 MR. APPEL. We object on the ground it is not rebuttal.


6 THE COURT. Wait a minute.


7 MR. FREDER I CKS ' Q Wha t had you been do ing?


8 THE COURT' Wait a minute until we get the objection in.


9 Your objection on the ground that it is not rebuttal is


10 overruled and thew i tness is directed to answer the


11 question.


12 A 'j'h e ques tion was?


13 MR. FREDEICKS, Q What had you been doing fof Mr. Franklin


14 the day before, Sunday the 26th? A Calling up jurors


15 who Vlere on tha t 1 ist of 50.


16 MR. AP~EL· Your Honor will see they have exarr,ined him on


17 the point they want, now they are proceeding to introduce


. 18 thio evidence which they undertook to introduce in their


19 direct case, collateral to any matter testified to here


20 by the defendant, not rebuttal. We ask that the answer


21 be stricken out.


22 TPE COURT, The motion to strike is denied.


23 MR. ArrEL, We take an exception,


24 MR. FREDF.R leKS, Q How much had you been working for l.~r,


25 Franklin previouato that time?


26 MR· APPEL, We object to that on the ground it has already
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1 been asked and answered over the objection of the


2 defendant, not rebuttal, it is immaterial for any pur-


3 pose whatsoever.


4 TEE COURT- Objection overruled.


5 MR. APPEL. We except.


6 A At that time 1 worked three days, the 25th, 26th and


7 27th.


8 Q And what was the business you had there with Mr. Franklin


9 on the mor ning of the 27 th?


10 MR' APPEL. We object to that on the ground it is not


11 rebuttal, it is incompetent, irrelevant and immaterial.


12 THE COURT - The obj ect ion is sustained upon the ground it


13 is irrelevant and imn:aterial.


14 MR. FREDER lCKS. All right. That is all.


15


16 CROSS-EXAMINATION.


17 MR. ROGERS. Q What di d you say your narr.e was?


18 A Mayer.


19 Q What is your front part of it? A Oscar.


20 Q And the ne xt one? A Henry.


21 Q And the next one? A Freder ick.


22 Q Oscar Henry Freder ick Mayer7 A That is right, sir.


23 Q Where did you come from, :/"r, Mayer? A New York.


24 Q When? A Several years ago, four or five years ago.


25 Q What have you been doing around here before you went to


26 Work for Franklin? A Working.
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1 Q What? A Oh, sometimes in the Tax Collector's office,


2 sometimes inthe Assessor's office, sometimes installing


3 a system here and there.


4 Q !nstalling what kind of a system? A Time, of course,


5 premium, and cash.


6 Q What is that?


7 MR· FORD· Read the answer.


8 (l,ast answer rea.d.)


9 A ~ash system_


10 MR. ROGERS· Q What have you been doing since the 28th


11 day of November? A Since the 28th day of November?


12 Q Yes. A 1 have bero working for several detective


13 a genc ies •


14 Q Detective agencies, Mr- Franklin? A 1 have.


15 Q How long have you been working for Franklin? ~ Since


16


17


18


-


the 28th day of NovemberiA I couldn,t tell you exactly how
long.
Q Well, do the best you can, Mr. Mayer. Oh, maybe


three or four months in all.


the witness's best recollection.


19 Q Maybe thr ee or four months in all. Would you swear to


20 that? A No, air, 1 would not, 1 told you 1 _W3.S not posi-


21 tive.


22 Q Well, do the best you can and tell us how long you have


23 been ·~orking for Franklin since the 28th day of November?


24 IvR. FORD. ~'V® object to that on the ground the ques tion is


25 answered to


_·l··_R_O~G_E_R_s_.__~_,_n_o_. ~ ~_~~~~~~
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1 THE COURT. Q fJave you given the 't:e at answer you can to


2 that, Mr. layer? A Yes, sir.


3 MR. ROGERS. Q You cannot tell me how long you have been


4 working for Franklin since the 28th day of November?


5 MR· FORD. We object to that on the ground the question has


6 been answered.


7 THE COURT· Objection overruled.


8 A Probably three or four months in all.


9 Q Did you get it? Let me hear it. (Question read. )


10 A Pr obab1y three or four months in all.


11 Q. Working for him now? A No~ sir.


12 Q How long since you have been worRing for him? A Day


13 before yesterday.


14 Q What did you quit ford-ay before yesterday? A The


15 particular work was at an end.


16 i Q Well, then, you wor ked up unt il day before yesterday


17 for Mr. Franklin? A Yes, sir.


18 Q FQr whom else have you worked since the 28th day of


19 November, except Mr. Frankl in? A Why, 1 have vlorked for the


20 Fr eeman Detective Agency.


21 Q Freeman? A Freen"an.


22 Q HoW long did you work for Mr. Freeman'? A Oh, maybe


23 two ~o~ths in all, probably three months in all.


24 Q. For whom else, since the 28th day of November? A (U..4
""l.J.JoJ,


25 odd pieces of work 1 got for myself.


26 Q 1 am aJ:k ing you for whom. A For myself.







1


2


Q For whom?


THE COURT. That is a little bit confusing-


Q 1m 11 ROGERS. Whom Vier e you employed by when you worked,


3 ex cept for Mr. IT ankl inand Mr. Freeman in the detective


4 business?


5 MR _ FREDERICKS. That is objected to, may it please the


6 court, on the ground it is imrr~terial and not proper cross-


7 examination; if the witness has been working for some


8 one in some private capacity 1 don~t think counsel should,
9 inquire into that. The only purpose of such a crOBS-


10 examinat ion is to identify the witness and to show his


business and occuptation and all t~t sort of thing, and


1 think it shows his relation to the case.


11


12


13 THE COURT
• The objection is overruled.


I
I
I


14 MR. FREDERICKS - Now, then, suppose this man was hired to


15 v/orkfor somebody and do something in the nature of the


16 business, if he would tell who he was working for, tlSt


17 would give information probably to somebody that he was


18 working against and they would know that the party he was


19 working for had hired a detective- Now, 1 am only specula-


. 20 t ing, 1 don t t know_


21 MR. ROGERS. All right, if counsel will admit he is


22 sleuthing, and has been so, 1 don,t care whom he was


23 sleuthing for, 1 just want to show--


24 MR _ FREDERICKS' 1 don t t know whether that is the term to


25 be used of the man as applying to a man who works in the


26 detective business, there is no doubt about it, it is


admitted.
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1 THE COURT. All right, there is no controversy. It is


2 admit ted.


3
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1 MR ROGERS: All rig ht. How long had you teen working for


2 Hr Franklin befo :r'e th e 27 th day of November, ],frMayer?


3 A I believe about two or three months, probably two


4 mon ths; I don t t just recall.


5 Q Abont two months. What had you teen doing? A Getting


6 interviews from different parties who were, I gu ess you


7 would call them, prospective j;gtrors.


8 Q Did you rver wear glasses? A Not since I ca.me to Los


9 Angeles.


10 Q You never have worn spectacl es since you appeared on


11 the horizon of California? A No sir.


12 Q


13 A


Where were you on the 27th day of September?


At what time of the day?


Q In the morning o·f the day?


17


1rR FREDERI CYJ3 :


IJ~R ROGERS: yes.


ber.


Of September?


A I dontt recall where I \vas in Septem-


18 Q, VJhere ';'lere you on the 27th day of october? A I dontt


19 recall.


20 Q,


21 A


22 Q


\~ere were you on the 27th day of December?


I dontt recall.


1jl.ere were you on the 27th day 0 f .January? A I don t t


23 recall •.


24 Q \'here were you on the 2 rlth Cay of August? A I dontt


25


26


recall.


Or 0 f July? A I don t t recall.







A It has not


A 'iM:a t is the


Read th e qu est ion.


o:lr, as it were, for the 27th of November.


(Question l' ead. )


the tablets 0 f your memory "


question?


liR ROGERS: vtnat I am asking you is: If your memory .has


of clothes, this suit of clothes which I wore on SUndaYf


lTovember 26th.


Q. It being a unique proposition that you paid for a suit


of clothes, you remembered it, is that it?


llfR KEETCH: Tha t is 0 bj ec ted to.


TEE COURr: You need not ansy;er that question.


been refreshed, revivified, as it were, for the 27th day


TEE COUtu': It is put in the \vay of a question, and I see


no harm in it. Obj ec tion overruled.


Q. P.as your memory been l' efreshed rec ently on th e sub-


j ect of the 27th 0 f November? A Only by seeing a re-


A Do you want me to tell you the circumstances?


you were in a certain place~ eh?
-


UR FORD: We obj ect to t.rat, "It is indellibly fixed on


MR FREDERICKS: GO ah ead and answer.


6774
al A..~I" en"" La... LDId


Q But your memory -- it is indellibly fixed on the


tablets of your memory that on t he 27th my of November


<c elilpt in a tailor sto re for the payment of money on a suit


24 been refreshed. only from ,';rat I read in the newspapers,


25


l:
and I was not a bit anxiousto ally myself with either


26 one side of the other, but somehow, it-las throwed at
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1 me.


2 Q Y~10 threw it at you? A Why, I ,\-vas served vrith a


3 subpoena and called for the District Attorney's office.


4 Q. Novr, would you mind telling us how your memory was


5


6


7


revived, as to the 2 r;th day of November, as cont~adisting


uished from the 27th day of October, or the 27th day of


Dec emb e r, Mr ]fLay er?


8 MR FOP.D: We obj .~t to that on the ground it is asstuning


9 something not in ariden<t'e. The only fact here as dis-


10


11


tinguished from the 27th day of November, fram the 28th


cay of November, lfonday and Tuesday,--
. .


12 TEE COURT: Obj ection overruled.


13 l\R FREDERICKS: Read th e question.


14 (Question read.)


15 A By reading the pap ers.


16


17


18


19


20


21


22


23


24


~R ROGERS: What papers did you peruse in order to re


fresh your recollection, lr.:r 1',i!'ayer? A Probably all of them.


Probably all of them, but .truthfully, which? A I'


couldn't tell you which.'


UR FORD: JUst a moment. To that question 'o',.e obj ec t as


not a proper fbrm of question addressed to a vdtness,


"truthfully v/hich U ?


THE COURT: Obj ection sustained.


HR ROGEES: Well, which paper? A Oh, the Record, the


NO\7, what did you read in the papers that refreshed


25
Herald and Express, Times, Examiner.


__26 lQ
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1 your recollection, }j[r Mayer? A I believe I te.ve it in my


2 pocket, this particularttt t1 e pi EC e. Would you like to


3 see it?


4 Q, Sho\7 it. Yes, I wou1 d like to.


5 (Wi tn ess produc es paper.)


6 Q you produc e me a clipping. Be kind mough to show me


7 \\!a t refreshed your recollection as to the 2rith day of


8 Uovember, from th e clipping toot you now produc e? Be


9 kind enough to point out tome what refreshed your r ecol-


10 lootion in;. that regard? A Well, there is nothing right


11 there, but I believe it said fjurther up, mentioned. the


12 date, and the time. I VIas not refreshed as to th e 28th:


13 when I know I VJas in this office on the 217th, not on the


14 28th, nor on t re 26th, but I was on the night a f the 25th.


15 Q Now, I am asking you VJ!'.at there is about that fugitive


16 piece of paper that refreshes your recollection as to the


17 2 rlth day of November, 1911, in the year of our Lord?


18


19


20


21


22


23


24


25


26







677?


8 1 A Well, 1 notied the name Tom Johnston and Bert Franklin


auit.


and so on was published and the different things that


occurred, spoke about in there that refreshed my mewory,


if lowed him anything and he showed me a receipt for a


suit of clothes 1 had bought which said 1 had paid it


on the 28th, and 1 knew it was 3 days before that 1 got the 1


I


one day and 1 asked him


MR. FORD' Objected to upon the ground that the witness


has already testified that it was only the occurrences


Which was brought back to his nemory, that he didn ' t get


the date from that but got it fromanother incident.


THE COURT. Overruled. What is your CIlswer?,...


A Just what 1 read there, that is all, and in other papers,


just as 1 stated before.


MR • ROGERS. Now, be kind enough to show me what you read


there that refreshed your recollection that it was the 28th,


just point it out to me. A 1 didn~t say right there.


hav€ produced to me that refreshes your recollection that


it was cnthe morning of the 27th that you accompanied


Mr. Frankl in up to the Higgins Building an d wen t into the


room there?


Q How many days befor e1 A Might be two or three.


Q But any rate, you got it before you paid for them?


A That is the id ea.


Q Now, what is there about this slip of paper that you


and then 1 went into the tailor


24\
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I


I
I


II
1


v
1 don t recall just when tlat,Q . Was that on the 27th? A


was.


mentioned in this paper that reminded you that youwere


up there onthe 27tj'l, Mr. Mayer? A Why, 1 recall being


in Mr. Franklin's office one day when Col. Thm Johnston


came in there and asked for Mr. rranklin. Told him that he


Vias out and he said thiat he would like to see him right


Q Well", is your memory any better as to the event of your


~ng up there to the qffice on the 27th than it is as to


time that Col. Tom Johnston came in there? A Yes, sir.


Q There is a distinction in your memory there? A


away on important business.


Q The way you were dressed? Now, you know 1 wasn't asking


you about the way you were dressed. 1 was asking you


about the date, the 27th. Really 1 didn,t care a whoop how


you were dressed, but be kind enough to tell me what there


is about this that gives you the date?


MR· FREDERICKS, That is objected to, if the court please.


Q you didn Jt say right there? A No, sir •


Q What did you show me this for? A 1 just showed--wanted


to show you why it reminded me of the way 1 was dressed


ot} tha t part icular day.
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1


2


3


4


5


6


7


Q It works better on the morning of the 27 th than it h id


as to Col Tom Johns ton' B arr ivaI? A ~es, sir ..


Q Do you know why"/ A Why, be cause 1 paid no par t icular


attent ion to the entire proceedings after the 27 th •


Q What is that you said'1 Read the answer.


(tas t answer read by the repor ter • )


Q You didn't pay any attention to the entire proceedings


because you had sone -


appearance is what gave you the


1 had nothing to gain from it one


Other than writing him--A


A


Then you paid attention to that


Why didn't you pay attention to the entire proceedings


after the 27th?


after the 27th?


thing to gain from it? A No, sir, it recalled the way 1


Q


cue where you were on the morning of the 27th, so?


A tes, sir.


Q ~f you radn't been dressed that way you wouldn't have


remembered it? A Probably not.


Q Now, if you had not been dressed just exactly so onthe


morning of the 27th you wouldn,t remember that it was


there on the morning of the 27th that you. appeared on


Q


was dressed.


Q Then your sartorial
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11 way or the other.


12 Q The only thing you pay attention to is something you have


13 to gain from, is that the idea? A Certainly.


14


1


1
Q Got something to gain from your pay ing attent ion to the


15
I morning of the 27th? A No, sir •


16


..
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1 scene?


2 MR. FORD· We object to that as speculative.


3 THE COURT. Objection overruled •


4 A Could 1 hear the question again?


THE COURT. In view of the witness's testimony 1 don't


Q y,et me look at it. W'hat is ther e about this that


MR. ROGERS. Yes, sir, he wi 11 read it to you.


(~a6trquestion read by the reporter. )


A Probably not.


Q you would not? A Probably not.


Q Well, now, have you got the suit of clothes withyou


A TeB, sir, 1 have got it 0 ,


~;
:IE


Objected to on the ground it is frivi10uB and


that reminded you of the 27th?


MR· FORD.


reminds you of the 27 th?


not cross-examination.


regard it as frivi1ous.


5


6


7


8


9


10


11


12


13


141
15 !


16


17 A iecause it is black.


18 MR. ROGERS. The black means the 27th? A l'robably.


19 Q 'Have you got the date narks on the inside pockets?


20 A No, sir.


21 Q You know a tailor puts his mark on the inside when he


22 turns it out. Bags you got one of thos e? A No, sir.


23 You VIm t to look?


24 Q No, 1 will take you r word for it. Now, it being


25 black am you being dressed in black, you think it is the


26 27th? A 1 know it.
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1 Q You know it because it is black, am if you hadn ' t been


2 dressed in that black suit of clothes you wouldn 1 t have


3 known it was the 27 th? A Probably not.


4 Q Well, now, referring again to this clipping that you


5 \jave produced, Mr. Mayer, what attracted your attention par


6 ticularly is tliat it is--it is the description of the
ed


7 mysterious man. You recognfZ/it yourself as a mysterious


8 man, did you1 "As told by defendant wi tnesses, small, dark,


9 wmaght 125 to 135 pounds, about 5 feet 6 inches in height,


10 smooth shaven, and attired in black clothes." IS that what


11 struck you, was it? A yes, sr.


12 Q And you recognized yourself as be ing the man, that


13 ll1yster ious man? A Not exactly myster ious. 1 have been he


14 all the time.


15 Q Did you realize that that was the descr ipt ion that !vir


16 Frankl in gave to Col Tom Johnston and that that which you


17 now told me is the statement of what Col TOm Johnston said


18 that Franklin told him? A 1 would like to hear that


19 question again.


20 MR. ROGERS. Yes, he will read it to you.


21 (tast question read by the reporter. )


22 A 1 didn1t know ivho made the statement, 1 didn,t think-·


23 Q Did.you tear that out of the paper yourself, Mr. M~yer"?


24 A 'thy, 1 believe 1 did.


25 Q And to whom did you first show it? A To myself.


26 Q And after you had perused it yourself, to whom did you


1Dext show it?
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1 A I don't believe I hav,e showed it to anyone else, this


2 particular piec e, might be"the folks in the house, my folks.


3 I am sure of that.


4 Q You didn't car~ it in your black suit, the 2 rlth SUit,


5


6


7


you lmow, from that Clay until now? A l-To sir, I believe


this is just in the paper a few days ago; maybe a week ago,


maybe two weeks ago.


8 Q ~~y, COlonel Tom Jolmston testified about six weeks


9 ago. A I don't remember Colonel Tom lrolmston testifying.


is his first name.


he didn't lmow in what connec~ion it appeared in the news-


paper or whose language it was. All he noticed V£8 the


A Chauncey


What is his business? A VTrw, he is in the Y/holesale


~~at is your brother's name? A Mayer is the last name.


I understand so. What is the l~st of it?


Q


Q


Q


gent's f:!.1.rnishing business. He just ':rorks by the cay.


description given in the paper.


THE COURI: : Do you want t:ra t an swer st ri c ken ou t?


MR FORD: I move that it be stricken out, assuming some


thing that '.'!as not in evidence. The vritness said that


IfR FORD: yes, your Hono r.


TEE COURT: Motion to strike denied.
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1


2


To whom did you nex:t conununice~te this informz-"tioll tl-at


you were the man tl1.at vlere up there on the 27th vrith your


3 black suit of clothes? A probabl~· to my mother or father,


4 somebody that might have been in t.h e house.


5 Q ~e11, let us leave out family matters, if you don't


15R FORD: If he knows.


to v,hom you conununicated the information t rat you were the


Until I


A


A


I am asking you


The t~lephone didn't


There ',;,'as vrord left at the house


I don't recall of communicating it to any-


To Ylhom di d you n e'"d communicate it?


WhO telephoned you? A I don't I' ecall.


Until you Ylent on the stand, HI' Mayer?


How did you come to be brought to the District Attor-


I am no t asldng you about showing it.


Q YOu -don't recall? A I don,t.


Q


Q,


tellingme I was v.anted at the District Attorne-J's office,


for what reason I did not know.


recall showip~ it to anybody else.


clothes? A


come to me directly.


THE COURI': Obj rot ~on overruled.


tel ephoning •


Did you say you Viere telephoned to? A Throu.gh-


the telephone.


ney' s 0 ffic e ; do you kno vI?


body 01 see


was brought to the District Attorney's office.


man that Vias· up there on the 27th in your black sui t ifi'


mind.
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1
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Q, So you came up t here an d told t hem? A I don't beli eve


I said anything about it.


Q, P..ad you seen Franklin b etvreen t he 28th 00y 0 f }Tovember


and your app earanc e upon t be wi tn ess stand?


l1R FORD: Obj ected to upon the ground it has already been


asked and answered. Said he worked fa l' three or four


months for Franklin.


THE COURT: Obj a:tiOl1 sustained.


MR ROGERS: ~d you ooen Franklin and talk to hi m about


this matter, (,etween the 28th day of november, and the pre


s ent moment? A About this mysterious mall in black?


Q, No, a~out you?


MR FREDERICKS: I suppose by this matter, counsel means


the question of his being up there on the 27th of November?


UR RffiERS: No, I don,t mean anything EKcept \\hat my ques


tion implies.


1rR FREDERICKS: Unless it is specific, I don't see how the


v,i tness can understand it; I don t t.


THE COUET: Do you understand t he question?


not.


MR EO GERS: Have you ooen Bert H. Fi'anklin betVleen th e 28th


my of November and t.he present moment, in yrhich your


appearanc e up there on the 27th was mentioned? A yes


sir, v[hile Yforking for him out on Fiftieth street, he ask-


ed me if I conldrecognize certain markings oncel'tain pap


ers TIhich he said he had, that I did not see, and I told
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1 him I didn't know as I didn't see them, but if he would


2 show th an to me I would try and recogni ze them, 'but I


3 have n wer seen than.


4 Q. You told him you ,rould do the best you could?


5 A I woul d try tor ec og niz e t h ern if I po s s i bly c oul d •


6 Q. I am referring to th e fact that youwere th e mysterious


7 man tta t were up t here on t he 27th; I am asking you if


8 Franklin €\Tel' talked to you a bout that.


9 l:rR IREDERI C?;:B : We obj oct to the qu estion, :may it pI Ease


10 the court. He was th e mysterious man may confuse the


11 witness. l\fo obj ec tion tot h e question if it is -- as to


12 whether he had a co"nversation wi th Franklin about being


13 up there on the 27th.


14 THE COURT: I think th e qu estion might vlell eliminate 'the


15 word- "mysterious", 'but it is harml esSe


16 lrlffi ROGERS: pe has announced himself, has furnished me wi th
,.


17 the paper t tat says so.


18 :M'R FREDERICKS: you can't tell how a witness is going to


before I was at the District Attorney's office for the


there was nothing said about a mysterious man.


MR APPEL: He may answer the other v.ay.


IrR ROGERS: He has .recognized himself 'by the description.


This .is th edescription 0 f the mysterious man that is in the


He may answer the willI e thing on th e ground that


A lTeverAnswer it, please.paper yougave me, you know.


speak.
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1 Q. Vi.as Franklin up t here at the Distric t Attorney's of-


2 fic e wh en you got there? A NO sir, he was not.


"
3 Q Vfas he there while youy,ere there? A He was up


4 th ere theother day while I vas there vlai ting for Mr


5 lEcLaren.


6 Q


7 Q


8 not.


9 Q


Oh, yr McLaren, this gentleman here? A yes sir.


The llirns IJ1.an? A I don,t knOVl if he is a furns man or


Is he the man that first brought it to your attention


10 that you were there on the morning of the 27th? A No sir.


11 Q, Did lIr l'ranklin, see you before you went to the Dis-


12 trict Attorney's office? A No sir.


13 Q Did he see you up there? A yeS sir.


14 Q Is he· th e one t hat talked with you? A He talked to


15 me,'y ES.


16 Q About this matter of your being up there on the 27th,


17 huh? A yes.


18 . N:R FREDEIUCKS: Let the vri tness state vrhat he did say.


1ER ROGERS: What vas the ansvrer?


(Answer read by the reporter.)


Let him fini sh.


A I believe he asked me


if I could recall I was a certain mornil1~, the 27th,


proba'bly.


Q And you recall ed it did you? A yeS sir.


Q Immediately? A yes sir.


Q You kIlE-'W just '.'lhere you'were on the morning of the


27th immediately upon lir Tranklin asking you? A No
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1 I had read it in the paper before.


2 Q Now, is t his all you had read in th e par.:B r y/hich you


3 have not shovvn me? A No sir) I read a great deal more.


:1~-
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1 A Whatever was onthe rest of the sheet of that paper there


2 and probably some more.


3 Q Well, tell me did you read any more besides what was


4 in the paper from which you took this piece that you have


5 given me? A Yes, sir, 1 read what 'Nas on that page, that


6 entire page, and probably the other newspaper that had


7 the sane kind of thing.


8 Q Tell me whether you did or not, do ~ou know whether you


9 did or not? A If 1 read any other papers?


u
1 don t recallA


The Times aId


What did you read


A


Now, what did you read in the Tine s?


1 didn't ask for you to be exact.


in the Times?


Q ::res. A 1 did.


Q What other paper did you'read?11


12 I Examiner and Her aId and Expr eS8 •


13 \ Q


14 1 just exactly what it said in the Times.


15 1 Q
I


16 I


10


17 MR' FREDERICKS. Objected to upon the ground it is immateria


Not directed! towards any par-18 what he read in the Times.


19 ticular thing.


20 ~"R • APPEL. He said he refr eshed has memory from what he


21 read in the paper.


22 THE COURT" Objection sustained.


23 MR. APPEL. We except.


24 MR. ROGERS· Q What did you read in the Examiner?


25 MR· FREDERIXS' Objected to upon the ground the question


26 has beenfully covered by question and answers With this


Witness.
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1 Mp. FORE. The witness testified he knew of hiD own memory


2 and from the fact he bought a suit of clothes--


3 MR. APPEL. He never rr:entioned his O'fm memory.


4 THE COURT· The objection taken is not good. Objection


5 overruled.


6


7


I
I


MR. APPEL. I wish to correct the statement of counsel, the I


witness never sald he remembered from h is own memory. He !


8 s aid he refreshed his memory from w~at he read in the paper


9 and counsel is trying to mislead.


10 MR. FREDER ICKS' Both s ides have had the ir tur n.


11 MR. APPEL. It say it is so.


12 MR. FORD. 1 say it isn't.


13 1,MR. APPEL. I say it is so and 1 will have occasion to show


14 to the jury he has done that repeatedly. 1 think 1 have


15 marked it fifty times where he has attempted to misstate


16 the evidence.


17 THE COURT' The court has overruled the objection.


18 MR. ROGERS. Q Can you ansWer me or don: t you know what


19 the question is'? A 1 don'"'t recall what the question is.
t


20 (Last question read by the reporter.)


21 A I don, t recall just what 1 read in the Examiner.


A Something about


22


23


Q I don 't ask you for just what you read.


substance of it, the purport of it.


The sum and


U a man on the 27th, probably the 28th 1 read about it, I


25 don't recall just exactly what I read •


... 26t And inthe Times what did you read? A 1'rOba~ylY the
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Q And What in the Tr ibune? A Probably the same thing.


Q probably the same thing, you remember it perfectly?


A No, air, 1 do not.


Q And it at once occurred to you that owing to your


black suit of clothes and the fact you had been to your


tailora that you were the man, ao? A yea, air, but 1


didn t t go around and tell anybody that 1 waa.


Q You didn, t go around and tell anybody that you were.


You Viai ted for them to dig you up, ia that right?


A 1 believe that is it •


Q Now, you know Shober'a deacription of the man is tmt


he looked like Joe Ford. Will you be kind enough to atep


down here beaide ~u. Ford and let'a Bee if you look like


same thing.


Joe Ford.


MR· FREDERICKS. That is objected to as imrraterial


THE COURT· Objection sustained.


MR. ROGERS. Q As a matter of fact, don,t you know that


Mr. Frankl in the day after Shoeber' s teat imony was around


the Waldorf Saloon saying to everybody that he could talk


to that it waa all a lie and perjury, that he was never


up there at 7 o'clock inthe morning with anybody at any
23 .time'whatever, and that he dug you up as an alib~ afterwards
24 MR • FREDERICKS' +hat is objected to as im:Laterial.
2~ -


U lMR. ROGERS. Well, produce Franklin and let'a see.
26 •


THE COURT Objection sustained.
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1 MR. ROGERS. Were you around the Waldorf with Franklin


2 after Shoeber testified?


3 MR. FREDERICKS' Objected to upon the ground it is


4 immater ial.


5 THE COURT. Overruled.


6 A 1 don,t know when ~eber testified.


7 Q Well, we will give you the date. Were you around the


8 Wal dorf --you know wher e that is, don, t you? Ayes, sir.


9 Q Were you around the Waldorf with Franklin on July 12th?


10 A I do not recall.


11 Q Were you around there onthe 13th of JUly? A 1 do not


12 think so, -maybe.


13 Q You do not think so? A Maybe 1 was, 1 COUldn,t say.


14 I Q When was it you were there?
I15 i MR. FREDERICKS.


Ir~..., ...
,rIl'"
111I"11JIl!;;


court, as assum:ing a factmt in evidence. The witness


17 has never tes t ified he was ther e.


18 MR. APPEL· Yes, he a aid so.


19 MR. ROGERS· 1 will change that a little bit. Q You have


20 been around the Waldorf with Franklin a lot of times, haven'


21 you?


22 MR. FORD' We would like to be heard onthat. We object to


23 that on ~he ground it is incompetent, irrelevant and


24 immater ial and the wi tnes 6c.a.nnot be impeached by inc iden ts


25 or specific conduct by shoWing that he frequented some


26 saloon near Mr. Rogers 'a office.
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1 MR. APPEL. That is not the purpose.


2 MR. FORD- It It is for the purpose of laying the foundation


3 for having made a statement on his part contradictQry


4 ~f his present evidence, it should be confined to some state


5 ment made by hiooelf.
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1 NowJt then, they have asked a question they know is abso-


2 lut ely ir1'el eve.nt, about Franklin t s declarations. I don,t t


3 beli eJ'e he made such dec laration s.


4


5


6


I1fR ROGERS: I know he did.


lim APP:B"lJ: We take an elCC spt ion.


MR ROGERS : I know he did, of my o\~m knowledge.


7 1m FREDERiCKS: What is the use of such rediculous preo.eed-


8 ings?


9 !!LR'ROGERS: ThEn, 1JIr FOrd better not say he does not be


10 lieve it.


11 l,{R FREDEP.ICKS: l~r Rog ers start ed it.


12 THrn:: COURI1: No, you 2,re wrong, Captain. IJr Ford start ed


13 it 1:u saying he did not believe any such statement.


14 ]vTR FORD: I do not, your Honor.


15 lfR FREDERiCKS: Then the statement was made by somebody


16 before, or it \vas 1.11' Rogers --


17 TEE COURr: Ee has 2. right to propound a:1I. question.


·18 ru'R FOPJ): I have a right to p±sbeli eJ'e Cillyt bing not pu t


19 in here in e vi denc e in the proper method.


20 THE Ccum : If you vant to be heard on the 1 aw of your ob-


21 j ection, I will hear you, but I will not h ERr you discuss
by


22 the question of ,vhether or not the question propounded ",the


Ir-
'3"",
::E


25 of this question. I simply said this: that there is no


26 glI7uund whatever cfor the asking of this Yiitness Y.'hether or


23


24


defenseJf is in good faith or no t.
-


UR F01ID: I rave not stated anything about the good faith
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1 not he app Eared in a certain saloon vhere 1ftI' Franklin


2 VJas sinc e the 28th day of November, or since the 12th


3 or 13th day of July, t.hat the only Yay he can impEach this


4 witness is by showing tJ:at this vfit.ness made a contradictory


5 sta t ement •


6 THIE coum:: what is th e g round of your obj ection, 1[1" FOrd?


7 UR FORD: That it is not c ross-ey..a.mination, does not in


8 anywise tend to impeach any statement made by the vri tness,


9 and no foundation laid for asldng th e question, incompe-


13 acter of his testimony.


14 rR APH~L: We van t to ask him if since ]i{r Shoeber here


10 tent, irrelevant and immaterial for any purpose, calling


11 for hearsay testimony, calling fo 1" th e acts and declara


12 tions of other persons not in anywise affecting the char-


Now, if we vant to ask him, ifor not he was there.22


23 we have.him or if we fNer get him inside or outside or by


24 the cigar store, or wherever they blacken boots


25 like that, we v:ant to ask him ...../hetl1el' or not in his pre-


26 sence lir F anklin said it was a lie, that he tad neve~ bee


15 testified, say betvreen the 13th day of July or the 12th


16 cay of July and a reasonable t.ime thereafter, \'/hether or


17 not he, incompany vrithUr Franklin visited upon divers oc


18 casions, the Waldorf. Now, we are not saying about th cir


19 taJd.ng a drink together, or going into any apartment of


20 t he Waldorf t mtis a part of 1rr ]'ranklin t s 0 ffic e, we


21 are not cle.imiIl.g tmt, but we are simply asking whether
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up there into this ofice in the Higgins Building at any


time ever, from th e beginning of the v{orld to the pr esent


time at 7 or 8 o'clock in the morni~ y,ith anyone, and vre


want to ask him whether or not he stood over there and de-


nied that statement. Now, that is good grounds for con-


6 tradiction.


7 HR FREDEEICKS: Contradiction of whom?


8 HE APPEL: Here is a man says, knowing he has been there,


answer the question.


have been together, if he is testifying to the truth.


if it is true ,-- I am not discussing the truth 0 r vera-


We vrant to shoy! it and


if it is true, he and Franklin must


Wi thdraw th e obj oction. Go ah md and


That is a 11 right.


it is cross-eY~mination.


THE CaURr: \'That is' the ansvler?


TEE CaURI': All right.


sent testimony, he approves by acquiescence, he approves


the statement contradictory 0 f thi s, he makes a state:ment,


rER APPEL:


a cont r2.diction.


city 0 f t be \vi tn es s


HR FREDEHI CKS : }To •


now, if Franklin stands up to the world and says, "I nev


er was there at any time or place; it is a da.rned lie",


and this wan says, "Amann to it, it contradicts his pre-


]lR FRrillERI CKS :


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
A I would like to have the question read.


26 TEE CaUR[': Read it.
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1


2 A


(Question read.)


Ee has probably come in there vmil e I was in or else


3


4


:rrobalJly I have come in Yrhil e he vas in. I doubt very


mP_ch if I ever ~~nt in with him, maybe I did.


5 llR ROGERS: Well, I am not partcicular about the means 0 f


6


7


8


entranc e, or how you happEned to be. t here. What I am par


ticularly au,"dous about is whether or not you were there


with him on numerous occasions.


9 IER FREDEHICKS: That is obj ECted to


10 Q, Be kind enough to tell us about t mt.


ticular time and place.


testified. Think it aver.


lim FORD: They have to direct his attention to some par-


lTR FPEDERICKS: He says he Vias there on same occasions.


He says he vas t.rore, in the last answer.


Now, \\hether you came in vd th Franklin,


whether you preceded him or he prece ded you, be kind


enough to say wh eth er you were th ere approxiJiIately along


about the 12th or 13th of July. Now, think it over. That


tis the day after it appeared in the papers that Shoeber


THE COURT:


THE COURT: I think he has answered t mt question.


}ER ROGEHS:
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A 1 have not been in the Waldorf since JUly 12th at no


time with l,ir. Franklin.


Q Are you sure? A 1 would not be positive, but 1 don't


believe 1 have seen Mr. Franklin in the Waldorf for quite


some time.


Q Were you there about that place, in the immediate vicinit


on the 12th or 13th of JUly? A Of July?


Q Yes. A Probably.


Q Probably. Wher e1 A 1 couldn't tell you, 1 don't


know if 1 was there, 1 am not positive.


Q Where did you see :~ir. Franklin about that time?


A 1 don't recall seeing ~u. Franklin on the 12th.


Q Or the 13th? A 1 don't recall.


Q Will you say you did not? A No, 1 could not.


Q You will not then swear you did not see tu. Franklin


the 12th or 13th? A No, sir.


MR • FREDERICKS. We object to that as immaterial, not


cross-examination.


THE COURT. Objection overruled.


MR. ROGERS. Q Were you \vorking for him? A On the 12th


of JUly?


Q yes, or the 13th of July, thereabouts? A No, sir.


Q For whom wer e you wor king?


MR • FREDERICKS. We object to that as irr~aterial.


THE COURT· Objection overruled.


'~A Was the 12th on a Saturday or Sunday?







information.


before the jury that you do not have With a witness


this matter to be passed; 1M. Rogers, are you aware of the


It is impossible for


Wait a minute--


You have some rights when you stand out


This Witness is here on the stand.


THE COURT.


THE COURT. Wait a minute, now.


MR. ROGERS. All right, you are very proficient with


calendars, 1 don't know what it was.


MR. FREDERICKS. It seems to me we are wasting a lot of


good time--


JAR. ROGERS. No, we are just showing up a perjurer, we are


not wasting time when we do that.


5798.


Q 1 don 1 t know, and 1 don't care. A 1 do not either.


Q 1 am talking about the day. that Shoeber testified.


MR. FORD. The witness is entitled to a matter of calendar


MR. FREDER1CKS. Wait a minute. If your Honor pleases-


MR • ROGERS. You need not say 1 amwas t ing t ime--


THE COURT.


ans\ver to
MR. ROGERS. Yes, sir, in/What he said to me, and 1 will


say it when 1 stand out there and argue to this jury, sir.


stand.


remark you just made?


MR • ROGERS. yes, sir, 1 am and 1 stand by it, B ir •


Captain Freder icks said 1 was wasting time and 1 said,


ItIlo, sir, 1 am show ing up a per jurer. 1t 1 stand by it too.


THE COURT. You say, that with the Witness here onthe


stand?
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1
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MR • ROGERS. 1 understand and 1 call him so to his face.


1 never say anything to a mants back 1 don't say to him.


THE COURT. And you seriously insist upon your right to use


that term to a witness onthe stand?


MR. ROGERS. Absolutely, sir, in response to what he said


when he said 1 was wast ing time .. '


MR· FREDERICKS. The statement was an objection.


MR • ROGERS.· If he had not said it· I woul d not.


m. FURD. 1 call your Honor's attention tCb Section 2220~f


the Code of Civil Procedure.


MR • ROGERS •. What have you got to do with it?


m. APPEL. What has he got to do with it, your Honor?


MR • FREDERICKS· Nothing.


MR • APPEL. Do they want to prosecute everyone of counsel


on the defense here?


MR. FORD. I addressed the court.


MR • APPEL. He has nothing to do with the prosecut ions. here.


THE COURT. No, t hey have nothing to do with it here. Mr.
19 .


1 r )lagers, the Court:-~ exceedingly regrets to have to take
20 .


drastic action in this matter onthe conditions that exist


here this afternoon, but it is impossible to conduct a


court and have witnesses come here and have the protection


1 do not believe you mean it, and yet you havestand.


they are entitled to, with any kind of decorum, any kind of


regularity and permit any attorney, no matter under what


circumstances, to~er~ to a witness in that way upon th
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insisted upon repeating it here three times.


MR. ROGERS. Does your Honor mean, that 1 did not, that


1 am not convinced that he is not telling the truth?
•


THE COURT 1 do not think, Mr. Rogers, you mean to assert


that you have any right or there is any propriety in your


maiing the remarks that you did of and concerning a witness


while here on the stand.


MR. ROGERS· Only in reply to the District Attorney, sir,


who said 1 was wasting time.


JAR· FREDERICKS _ rrha t was my obj ect ion made to the cour t,


your Honor.


MR • ROGERS. ;ha t is not an objection. ;her e is only one


objection, irrelevant, incompetent and immaterial and not


cross-examination.


lAR· FREDERICKS· Ani having been fully gone into.


16 MR. ROGERS. counsel attributed to me that 1 was wasting


17


18


time and 1 said 1 was showing up a perjurer, I 1was


examining a witnes6 whom 1 believed to be so.


19 THE COURT· The court is exceedingly reluctant to take


20 drastic action in a matter of this kind, but witnesses must


21 be protected and if they are not protected in court during


22 examination it will very soon come they.would take the law


23 into.their own hands and protect themselves.


24 MR. APPEL. They try to do it right in court •


25 •THE COURT We would have a condition here that cannot be


26 per mi t t ed •
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MR. APPEL. Only in court--


THE COURT- The matter cannot pass, Mr- Rogers was


examining a witness, counsel for the prosecution objected


on the ground that it was a waste of time--that is not a


legal objection, it is not a proper objection, and the


impropriety of such an objection 1 will take up a little


later--


/
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1 but, irrespective 01' that, it did not ju stif'y the remarks


2 made by Hr Hog ers, namely, toothe was showing up a p er


3 jurer; that is not a memark t mt counsel cem wer maRe of


4 and concerning a vii tn ess "7hil e he is on the stand. The


5 latitude ar counsel to argue such a proposition to a jury


6 at a later time is a ver,y different matter, but it does


7 not exist and cannot bepermitted while the wi tn ess is


8 here on the stand.


9 UR ROGERS: If your Honor pleases --


10 THE COURT: I will hear you, llfr Rogers.


11 ·liR ROGERS: We all, who have pacticed at this bar some y


12 in criminal cases remember juClge Smith, the best


13 jUdge that wer sat in this county; no man vrho has succe


14 ad him was wort~of unlatching his shoes as knowing any-


15 thing about criminal law; there \~s a lavqer on the stand


16 once in a case 01' the. Peopl e against Alford, charged vlith


17 Killing Hunter, prosecuted, I think, by distingUished


18 counsel; I thought that that lawyer was not telling the


19 truth; I caught him in what \',as not true, and I asked"him,


20 "Yfuen did you perjure yourself; then or now"? Couns el


21 asked as your Honor has indicated that the word be not


22 used. I use English if I may -- I insisted upon the word


23 and.Jucge Smith permitted me not only to use it, but to


24 argue itat t lE. t time. I am willing to stand by judg e


25 Smi th t STIlling •


26 THE COURI.': I shall be the last on e to criticize the
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1 ruling under those conditions t but this is a very different


2 situation.


3 1fl'R ROGERS: I cannot see it, sir t be t bat as it may.


4 Tffii~ COUID1: I cannot I at the matter pass. It is a most


5 serious violation of my sense of the proprieties in a court


6 of j ustic e; it is not even said in the form 0 f a ques-


7 tion t. he.t might under some ex:tracrd'inary circumstanc es,


8 such as you have cited, be permitted•
.~ ,


9 UR ROGERS: And I said the same things then as I have said


10 now, t:ta.t I believed as a reason for my asking the ques


n tion, I beli eved the witn ess to be a perjurer and I had


12 nothine to take back, and JUdge Smith, the best criminal


13 jUdge that ever sat on this bench or anybody's else'


14 bench. I am willing to take what your Honor gives me,


15 but I have nothing to t'ake back.


16 lirR APPEL: Your Honor, will you permit me a question?


17 Whether your Honor is proceeding under section 1209 of


18 th e COde of Civil Procedure?


19 THE COURT: yes sir, and sections following it. I am


20 about to do so. I want to act ~~th perfect deliberation


21 in this :matter, but I deem that I must act in the matter.


22 The YfitnESs Hayer is on the stand, ur Ro.gers is inter-


23 rog~ting him, Captain Fredericks, of the District At-


24 torney's office, objects on the grouD:! that the ques-


25 tion is a "aste of time, an obj e~tion which he o~ht


26 not to make, but 1fr Rogers' replied it yras not
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time he was showing up a perj urer, a cone lusion upon his


part that he had no right to draw while t he witness was on


th e stand, and under the circumstances. ur Rogers. was


given an opportunity to \nthdraw the statement and de


clined to do it, on the contrary, repeated it. This


conduct on his part the court is compelled to find and


does find to be an unlawful interference \nth the pro


cess and proc eedings of this cou rt and c onsti tutes a con-


tempt of cou rt. The Court regards it as a serious con-


tempt of court, particularly in view of the fact that Mr


Rogers has again repeated the statement, and for this con


tempt Mr Rogers is fined the sum of $50


MR ROGERS: (Interrupting.) Your Honor had better send me


to jail, sir. I VlOn't pay the fine. I believe I am right.


THE COURT: The court has not yet finished. As an alter-


native Mr Rogers vdoll be commit~ted to the county jail for


the period of five days.


MR ROGERS: I take your five days. Get me a habeas corpus.


I surrender myself now to the sheriff.


MR APFEL: Wait a minute. On the part of defendant, your
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1 sUbdivision of sectioro 1209 of the Code of Civil Procedure ~


2 the State of California, and upon the further ground that


3 th ere is no particular sUbdivision of said sec tion mention~


4 ed in the order upon which said order adju~ng Mr Rogers


5 gUilt.y of contempt has been named by the court, that the


6 particular duedivision of section 1209 or any part thereof


7 has not been specifi ed by the court in it s order;
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13p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


and upon the ground and for the reason that the order of the


court, being then and there void, and the facts not being


in violation of any provision of Section 1209 of the Code


of Civil Procedure, that the adjudging of leading counsel


in this case gUilty of contempt of court is to the dis


advantage and prejudices the substantial rights of the


defendant here; that the defendant is entitled to be


represented by c01.msel untrammeled and without threats


and without coercion of either him or his counsel, and the


defendant at this time objects to proceeding until he has


been restored to that same position that he occupied before


the order adjudging Mr. Rogers gUilty of contempt was made;


that he is deprived of his constitutional right to be


represented by counsel at all stages of this case 1 without


any coercion or any threat; that the court had no right to


make this judgment adjudging Mr. Rogers gUil ty of contempt


of court during the course of the trial and while ;t1r. Rogers


was in the perfor~ance of his duty as an attorney in open


cour t, and Mr. Rogers has charge of the tr ial of th is case an


everything connected with it.


21 . THE COURT· Gentl elen of the jury, bear in mind your usual


22 admonition. We W ill take a recess at this time for 10


23 minutes.


24 MR. APPEL. Your Honor, what is going to be done? The


25 defendant insists upon some disposition being made of our


26 obj ection •
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THE COURT· The objection is overruled and the trial will


proceed,


MR, APPEL. We take an exception.


(AFTER RE CESS. )


M§. DARROW· If the Court please, 1 don't know whether that


order is to go into immediate effect. Counsel has not


finished this cross-examination. 1 think the matter could


be postponed for a short time without· losing whatever


effect it has.


THE COli'R T. The Court has no objection to that at all, Mr.


Darrow. There seems to be a difference of opinion, which


1 assume is an honest difference of opinion between the


Court and counsel, as to their rights here, and there is


a time when that can be settled,


MR • APPEll. Your honor ordered him commi tted v[hilehe was


in court. The code says that no attorney while attending


court in the actual performance of his duty nor a witness


can be arrested and committed.


THE COTJRT· Well, 1 am not making any change inthe order.


1 am listening toMr, Darrow's remarks here.


MR • DAREOW' 1 would suggest, Mr. Appel better discuss this


matter, whether he wants the matter postponed. Of course,


1 am in a position--l donlt care to take much stand in it,


but prefer not to go on myself. There is a way out, 1


suggest, if it is agreeable to counsel.


MR. APPEL· Well, your Honor, Mr. Rogers
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.1


What does your Honor order, we shall proceed?


Jus t a moment. Mr. Rogers is in the next room,


THE COURT. The court will not vacate or set aside the


ordel' •


same view 1 take of the matter, any committment made


by the court of an attorney while in the actual prog~ess


of the case is void, and that he should 1::e turned over


into the custody of the officers, and that unless the


entire order is set aside '." , .. adjudging him gUil ty, and


\Vh ich is a part of the commi ttment, he cannot go on in the


TEE COUR T. Well--


MR. APPEL. Of course, if your Honor makes an order that


we shall go on, of course, we will have to do it naturally.


We Will stand on the proposition that this defendant has


been depr ived of his counsel dur ing the progress of the


case.


case.


1'lffi • APPEL.


THE COURT.


I believe?


MR. DEHM. Yes, sir.


THE COURT. Tell him to come in. Mr. Rogers, the court


will not vacate or set aside the order but in view of the


circurr~tances presenting themselves here at this time in


the midst of the cross-examination, and in view of the fact


that it appears that the matter arose, as 1 assume, to be


an honest difference between counsel and the court as to


the rights of counsel in a matter of this kind, 1 will m
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the order to this extent, that the fine will remain fixed I
at the sum of $50, the alternative being instead of


commi ttment for 5 full days, Mr_ Rogers will be cornmi tted


to the custody of the sheriff and sent to jail until


9 o'clock tomorrow morning. The court will proceed to I


adjourn at this time. 1 don't want there to be any mistakei


about the court's position in this matter. The court is


emphatically and positive of the opinion that no attorney


has aright under any cir cumstancea to use the language


used and claimed to be right by Mr. Rogers in this court room


while the witness is on the stand, conceding the right on


proper occasions on ar gument, but llu_ Rogers having


deli terately referred to the witness while hums a Witness


on the stand, as indicated by the order, Mr.Fr eder icks


having objected upon the ground that the question was a


waste of time, Mr. Rogers haVing responded it was not a


waste of time, but he was showing up a perjurer, was in


the opinion of this court gUilty of contempt of court, and


a distinct violation of the Section of the Code quoted,
~ Sec.


that is to say SubdivisionA1209, Code of Civil Procedure,


"Being an unlawful in terference with the progress or proceed


ings of this court, t1 the court finds Mr. Rogers guilty of


conte~pt of court and fixes the penalty at the sum of $50


and as an alternative to be committed to the county jail


of Los Angeles County from this time until 9


morning. In view of the circumstances the court will ta
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a recess until 10 o'clock tomorrow morning.


admonished. )


(Recess until 10 o'clock A~gust 7, lSlZ.)


(Jury
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WEDNESDAY, AUGUST 7, 1912; 10 A.M.


1 s imply thoug~t


Jury called; allDefendant in court With counsel.


present. Case resumed,


if possible, before we finish this case.


1 would speak to your Honor about it this morning, because


it is very necesssary that we should have an opportunity


to present our side of the question.


THE COURT. You may proceed, Gentlemen.


MR. APPEL. Your Honor, just a moment; we don't suppose,


of course, your Honor, we will be able to finish this case


by next Monday, and a writ haa been issued by one of the


departments of this court in reference to revising the


jUdgment that your Honor entered here adjudging ~4 Rogers


gUilty of contempt. It has been set for next Monday morn


ing. In view of the fact that we would like to have that


matter decided before we close this case, and before we


close the arguments, 1 think 1 would say to your Honor


that we would like to make such arrangements as might be


possible so we can have an opportunity to present that


matter next Monday before taking up any further matter in


this case--


THE COURT. This is only Wednesday.


MR. APPEL. Mr. Rogers has not even commenced to serve


out the term of imprisonment and was not imprisoned last


night, and, of course, we want to purge him of contempt,
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1 THE COURT. WeI], that is well enough, but no action you


2 ask to be taken at this particular time. When :Monday comes


3 or when adjournment for the week comes, why, there will be


4 opportunity to take up the matter. 1 don't see any reason


5 why it should interfere with the trial at this time.


6 MR. APPEL. Under the decisions, Your Honor, 1 looked them


7 up last night, and under the decisions it seems while an


8 attorney is un der judgment that way, hEl is in some way


9 handicapped, your Honor, so far as the case is concerned.


10 We want to place ourselves right.


11 THE COURT. So far as that matter is concerned, the court


12 is desirouB of haVing this case proceed. It is important


13 it should proceed. The quee tion involved is one of a dif


14 ference of opinion between iv:r. Rogers and the Judge of this


15 court as to extent of an attorney's right. Now, that can


16 be determined calmly and properly by some other tr ibunal


17 at some other time without interfering With the trial of


18 this case, as far as 1 can see ther e is no obj ec t ion raised


19 on the part of the court. Under the circumstances existing


20 M.r. Rogers may proceed in the usual way. Let it 'Ce under-


21 stood, however, that the court is still of the same opinion


22 as of yesterday and will deem it its duty to enforce that


23 rule until directed by some higher court that it is


24 erroneous; maybe. Determine that later. Call your witness


25


26







2 on the stand for further cross-examination:


1 , OSCAR HENRY FREDERICK MAYER,
581~


3 MR. ROGERS· Q Where do you live?


4 MFf. FREDERICKS· Objected to upon the ground it has already


5 been asked and. answered.


6 THE COUR T. 1 am not sure that it has. 1 will resolve the


7 doubt and let him answer.


8 A 812 West 17th street.


Ib no harm.


9


10


11


12


MR. ROGERS. Q Where does Mr. Franklin live? A 800 and


something west 17th street.


Q How near you? A Probably three or four doors.


Q How long have you been living so close to Mr. Franklin as


13 you have just indicated? A About 2 months.


14 Q You have seen Mr. Franklin from time to time? A Yes, s


15 Q Talked With him from time to tinle? A Yes, sir.


16 Q And did not talk to him, however, about this matter of


17 your being up there on the 27th, if at all? A Mr. Frank-


18


19


20


21.


lin asked me a question about the time that involved the
1


25th, 26th and 27th, in regard to some reports Which/had


taken to his house on the night of the 26th, which reports


1 have not seen since 1 gave them to him that night.


22 Q 1 would like to have the question read to the witness.


23 Please read the question. 1 dontt think he quite answered


24 it.


25 (Las t ques tion read by the reporter.)


26 A He asked me the 27thh-he asked me if 1 had not







1


2


3


4


5


6


7


8


p 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


6814


some money from him on the 27th, and 1 said if he had a


record of it probably he could find out from that, and he


told me that he had a record of my receiving some money


on the 27th; 1 believe the sum was $5.00.
that


Q How., did/discussion come up? 4 He had been continually


asking ne to recognize some recports, and 1 told him 1 coul'


not unless 1 seen them, and 1 have ne ver seen them s i.nce th


day 1 gave them to him.


Q And how did the matter of your going up to the office


on the 27th, if at all, how did that come up? A HoVi did


it come he wanted me to go there?


Q No, how did it come up that you and Franklin talked over


about your alleged visit to the Higgins Building on the


27th? A 1 don't know, only that he asked me that question,


and that is the only cause 1 could see.


Q He didn't ask you that question? A Fe did ask me that


question.
if


Q ~e did, and you told him you were? A 1 told him/he


could see from the records 1 could probably recall Whether


or not 1 did, and if he had on his records 1 received some


money from him that morning 1 could probably place n~self


on tha t morning.


Q Did you see the record? A 1 have not seen-- yes, 1


did see the card, jus t asalary card.


Q When did you see the salary time? A· It was sometime


in the month of JUly.
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1 Q Sometime in the month of July. Was it in the first


2 part of the month or in the latter part of the month?


3 A Probably in the fore part of the month.


4 Q Where were you when you and Franklin talked it over?


5 A Mrs. Frankl in showed me this card.


6 Q Where? A In their office.
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Q How did you come to go to their office? A I was


working for then at the time.


Q And she showed you a card and asked you where you were


on the 27th? A She asked me, she said, "Didn't you re-


ceive some money on the 27th?" I said, tllf it is on that


card I must have", and about t hat time Iread this ne'ws


paper and seen this little story that I related yesterday.


Q Then the rna tter of the card is wha t brought back your


recollection to the 27th? A In a ~ay, yes sir.


Q, How, on yesterday, di d you not a.nswer as follows:


"If your memory has been refreshed, revived, as it were,


for the 27th, as it were for the 27th of November -- A--It


has not been refreshed only from what I read in a newspaper.


A I recall sinc e then I had seen t he card.


Q Now, what has recalled that you saw the card? A Think-


ing over it last night.


Q Did you see anybody last night after leaving the stand,


connected with this case? A yes sir.


Q, WhO? A ],fr and 1ilrs Franklih.


Q HO'v7 did you come to go to lTr and frrs Franklin last


night? A I met them on t~e street, I telephoned to the.m-for


a.nd asked them if I worked" then 15n th e 12th or 13th of J"ul;r,


the ~uestion you asked me yesterday and I could not answer.


Q Where did you see Hr and }frs Franklin? A Corner of


FOurth and Broadway.


'Q Did you go home vii th them? A No sir.







1 Q
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Did you see them anyv/here else but Fourth and Broad-


2 way? A Not after leav~g this court yesterday, other than


3 this morning.


4 Q Did you see them this morning? A Other than this morn-


5


6


ing I went over on their f ron t lavm and picked up a neYrs-


paper.


7 Q Did you talk with them? A I seen lfcrs Franklin stand-


8 ing in t.he doorway and I said, uGood mornil1g. U


9 Q. Di d you talk 'rll th her? A yes sir, I said llGood morn-


10 ing ", and she answered.


11 Q Is that all? A She laughed at me; that is all there


12 ....as about it.


13 Q Did you talk with the District Attorney's office or any


members of it or any detectives last night after I ERving


thestand? A I might with some people; I might have talk-


ad with somebody suppo sed to be detec tives •.
17 lTR P..OGEBS: What is that answer? Read it. (Answer read.)


with the DistTict Attorney's office, any detectives or


members of the office, last evening after leaving the stand?


18


19


20


21


Q,


A


I am asking you if you talked yri t h ani!lbody connec ted


yes si r, I believe I asked the District Attorney what


22 time the court would open this morning.


23


24


25


26


Q,


sir.


Q


Were you up in the office? A Not in the office, no


Were you up on the eleventh floor? A yes sir.


Did you go ihto the District Attorney's office?
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A No sir.


Q J:Iot inside the door? Are you sure? A lIo sir.


THE COURT: That answer is unc ertain. You mean you are not


A I didsure; or that you di d not go into t he door?


~ot go ingo the office anywhere, and probably into th e lob


't>y.


HR ROGERS: YJhy did you go up to the eleventh floqr last


night after 1 ERvin-g the stand? A I did not <are to go out


just then.


Q Did you see anybody to talk wi th up th ere on the 11th


floor last hight? A I talked with my brot her, I guess.


Q Wi th "whom else? A That is all that I recall.


Q What is your brother's business? A He works for a


who 1 ese-Ie gent's furnishing hous e.


Q Ee was here ~ll day yesterday in th e court room,


yasn't he? A No sir. " He vas h§re part of the day.


Q He was here whil e youwere nn t he stand? A not all the


time, sir.


Q You 1:1 €an to say he is th e only one you talked with' up


on the 11th floor last evening after you left the stand?


A That is all I recall talking with, other than I said to


the District Attorney, or asked him if 10 o'clock was the


time;" I believe t bat ','as the question.


Q va th whom did you talk in the District Attorney's of-


fice before you went on the stand?


rR POB.D: You mean yesterday or at any time?
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6819


A I \~S in the District Attor-


2 ney's office whm ]'fr Ford and Mr Keetch and the District


3 Attorney were there, an d they asked me if I Vias in th e


4 Eigg:ims Building on the morning of the 27th, and I said


5 that "It appears so It.


6 Q That \vas after you had talkErl. with Franklin? A That


7 was aft er I had talk ed vIi th Franklin.


8 Q, And when ,',as it you talked with the District Attorney,


9 after you had talked with Franklin? A I could not give


10


11


12 I


13


14


'15


16


you theex:act date, but lIrs Franklin told me she was at the


District Attorney's office while Mr Franklin \"as in San


Francisco, and she said that they '{ranted me th3re, and
-


I said, ItIf they want me they v/ould have to get me", and


they telephona:l to me and I didn't know whether it y.,ras com


pulsor'.{ for me to go or not, but I did go, and they served


me with a SUbpoena ~hile there.


17 Q


18 A


19 Q


When was this, please; that is vrhat I am asking you?


Sometime wi thin th e last two·'.eeks.


Well, wha t day vas it? A It 'JaS whi 1 e Ur Franklin


20 vas in San Franciscfo; I don,t reefall the cRy.


21


22 Q


vrnat day of the month? A I dontt reca1i1 the date.


Wnat day 0 f the week? A Well, I know he \'laS in San


26 wanted you up to the District Attorney's office? A


23


24


25


Francisco on a Sunday and I believe a Saturday also, it


might have been Saturday, or Friday or Saturday.


~bat day vms it that Mrs Franklin told you that they
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1 recall if it \as Friday, saturday or Sunday -- I don't be


2 lieve it Vias SUnday. It might have been Friday or ~atur


3 day. I can't place it positively.


4 Q What day of the month-?


5 UR FORD: Thevritness has ansvlered tlRt already. A If I


6 can see a calendar probably could tell yOU.


7 :PER ROOERS: I will furnish you vrith a calendar. Was'it


8 in the month of July? A Last mon tIl, yes sir.


9 Q, There is a calendar t !:ere; if you ,Yd.ll be kind Enough


10 to look at it now.


11 THE COURT: Here is a calendar you can work back fram and


12 I perhaps use. That is August you are looking at. If you


13 turn it back A This is July right here. It vas on


14 one of the three days; 11th, 12th or 13th.
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time.


ber?


A Mr. Franklin asked me severalthe lire of the reports?


Q Which one of them? A 1 couldn)t tell; 1 don,t recall.


Q How is it you cannot tell a thing happen~ng so recently


as that and can remember so far back as the 27th of Novem-


MR. FORD. Objected,to upon the ground it is argumentative


and a problem in psychology and not cross-examination.


THE COURT· Objection overruled.


A From what 1 read in the newspaper, from the account


1 had With the tailor, from the numerous questions 1 had


been asked along the lines of these reports that 1 just


spoke about.


MR • ROGE:RS. Q \liTho asked you the numerous questicns along


times, probably 20 times in the last two months and 1 told


him each tirre 1 did not recall.


Q NOW, you told him that you did not'recall, each time?


A Yes, air.


Q Now, what was it that caused yousuch refreshment on the


21st time so that you remembered that it was the 27th


when you never did recall for 20 times?


MR • FORD· Objected to on the ground assumin g some thing the


wi tnesa has not testified to, that his recollection to this


trans~ction was refreshed on the 21st tinle or any other


THE COURT· That is what 1 understood him to say. Is that


your testimony, Mr. Mayer?
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1 A Probably 50 times; 1 don,t recall just exactly 20.


2 MR. HOGERS. Q Then after he had asked you 50 times that


3 you didn't remember, and you said you didn t t in two months,


4


5


6


7


8


what was it that made the 51st time the charm so you could


remember? A Seeing this card, the date 27th on it.


Q Which Franklin gave you? A No, sir.


Q Which Mrs. F.r ankl in showed you? A Showed me •


Q That is what got it. Do you know why it was that they


9 didn,t show you that card at anyone of the previous 50


10 times they had talked to' you about it? A No, sir, 1 do not


11 know why they did not do it.
I


12 I Q They tr ied for 50 tirr:es to get you to remember and then


13 on the 51st time or thereabouts they showed you a card and


14 your memory came back? A Yes, sir.


15 Q TS that so? A Yes, sir.


16 Q The card was not in. your handwr i ting? A No, sir.


17 Q In whose handwriting was it? A 1 don~t recall that.


18 1 can't distinguish the handwriting of different people.


19 It might have been written by somebody 1 never seen in my


20 1 ife.


21 Q So why they didn't show you that card at any previous


22 time of the 50 that they tried to get you to remember


23 and did on the 51st you don't know? A No, sir.


24 Q Well, now, did the card look real old as if the writing


25 were older say than a couple of months, when you saw it?


26 :MR • FORD· Obj ect to the quee tion upon the ground the do
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ment is the best evidence of its contents and appearance,


and it is within the process of this court.


MR. ROGERS. He can refresh his recoJ.lection from it and


1 have a right to interrogate him concerning its appear-


ance.


THE COURT' It is cross-exa~ination.


MR. FORD. No witness can be examined concerning a document


without showing the document to tbe witness.


MR. APPEL. They have done it in this record time and time


again. This is th e bes t precedent, the record in th is
/


case, and no use ,'r.eading law.


THE COURT. Answer the question.


A The card looked like as if it might have been a yea~


old.


MR. ROGERS. Q Will you be able to tellany difference


between a card that was a year old and one, say, that was


a week old that had been out in the sun a little?


A ~ardlY ,.


MR. FORD· Objected to upon the ground it is idle and


speculative and not croBs-examination and a hypothetical


question not based on any of the evidence in this case.


TEE COURT. overruled.


MR. ROGERS. Q Did you see any other card than just that


one that they sbowed you on the 51st time to refresh your


recoiHection? A No, sir.


Q Just that one? A Just that one, that is all that 1
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recall.


Q Do you remember any other dayB that card showed you got


money? A Several other days.


Q Well, what other dates did that card show you received


money, and the amoun tB?


MR • FORD. Objected to upon the ground that the document


itself iB the best evidence of its contents, and the rules


as to best evidence is the same on croBs-examination as on


direct examination, and the document is Rthin the juris


diction of th is court, and no foundation laid for tr.e


asking of secondary evidence, and therefore incompetent.


.MIt. ROGERS. His recollection of the appearance, and the


refreshment of his recollection is a matter to be interro~


gated upon.


THE COURT. 1 think it is. Objection overruled.


A What is the question, pJe ase?


(Last question read by tte reporter. )


A I dontt recall What other dates, probably in September,


october, somethwere along there, sonewhere after JUly last


year, several times.


MR. ROGERS. Q Now, mention me one date and the amount


that that card showed;- A 1 couldn,t tell you--


MR. FORD- Just a monJent. We ot.:ject to that upon the


ground it is incon,petent, irrelevant and imn,a tel' ial. The


witness has no t s tated that he looke d at those other


dates specifically, and it is a well known principle
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psychology that a tten tion is the firs t element of memory.


If the witness paid no attention to any other date


it is a very satisfactory answer anyway.


THE COURT. Objection overruled. Answer the question.


A 1 don't recall any other one date.


MR. ROGERS. Q You don t t recall any other one date?


A No, sir.


Q Did you look at any other date but the 27th onthat


card? A Yes, sir, there were several dates on there.


Q But you cannot give one tha t you remember? A No, sir.


Q Now, why was it that on yesterday when 1 asked you how


you came to have a recollection, that you didn't mention


the card atpall, that you mentioned this morning?


MR. FORD. Objected to upon the ground tlat the Witness has


alreadyanswered that he talked over the matter and thougtit


of that during the night.


MR • ROGERS. 1 don, t think it right to state--


l'R. FORD. The wi tness has already answered the question.


THE COURT' 1 don,t think so either. Objection overruled.


MR· FORD~ Objected to upon the ground the question has


been fUlly answered, and we have a right to make that


objection.


THE COURT. That is the 1egal ground of tl:e object ion.


Objection overrul ed •


MR • ROGERS. Q ro you understand me? A 1 do.


Q Would you be kini enough to answer'? A' 1 don t t
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1 Q Well, now, when 1 was interrogating you yesterday as


2 to how it came about that your recoJlection serveq you so


3 well as to·the 27th, if it is true, that the thing you rely


4 on or relied on was the card, Why didn't you mention it?
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1 A


2 Q


I clidn' t recall it. I was probably excit ed.


Now, when I asked you yesterday, 6774: "Has your


6827


3 memory been refreshe:1 recently on the subject of the 27th


4 of l;rovember?" You notice the words, "refreshed recently".


5 ".A.. Only by seeing a receipt in a tailor shop for the pay


6 ment 0 f money on a suit of clothes which I wore on Sunday,


7 lTovember 26th." Now, howvas itt hat you made me t tat


8 anSYfer on yesterday, that itYas only by seeing a receipt for


9 a suit of clothes, 'i'hEll, as a matter of fact, you say this


10 morni!lg, it was a card t.tR t 1'.l" r s Franklin showed you?


11 HR FORD: Obj ected to upon the ground the question has


12 been fully answered.


13 TEE COURT: ov errrm1 ed.


14 A I didn't recall the circumstances. I didn't recall see-


15 ing the card. I was trying to think out what caused me


16 to go to the tailor and look at this receipt, an<ffi. I found


17 since last night, it vIas this card that led me to the


18 tailor shop to look 8. t this.


19 Q !row, a re you sure that y.,a,s t his morning that you


20 thought of that, 0 r di d it come back now to you, that


21 your visit with l":rs and jorr Franklin last night, caused you


22 to remember the card? A No sir, there was nothing ::aid


23 conc~rning thecard that I recall.


24 'When was it that this reviving recoIl ection as to the


25 <mrd came back to you, in the night hours, during --


26 A SOmetime after 7 o'clock and this morning at 7 o'cl
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1
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5


6


Q Were you sleeping? A No sir.


Q Or \Faking or -- A Resting •


Q
~


or-\'Sre you in bed or wh ere?


lCR FREDERICKS: mh-t' b' t d t th d thatJ.""C;f, J.S 0 J ec e 0 on e g roun


phase 0 f t be question has been fully covered.


THE COURT: Objection overruled.


7 A (no respons e. )


W'nat is t 1E.t?


you last night?


UR ROGERS: Can you answe r me? A No si r.


A I di d answer.


A I Vias thinking seriously of t he question you ask-card.
~


ed me yesterday as to ':.hether or not I was in Hr Franklin,s


You cannot do it? A In regard to whEn I thought of


Accidently? A prObably accidently, I don't know the


(Last answer read.)


Internal cause. yes sir, you mean by t!at t lnt the


office on the 12th a'llr 13th, and while thinking, this acci


dently come to mind.


it?


process of your mind worl<:ed it out and it came back to


Q :Ho, 'Nhen you thoug ht that


cause of it; internal cause, probable.


Q Between the time you left the stand, as to just why


you recollect the matter as being on th e 27th and from the


UR FORD: VTe object to that on the ground no foundation


been laid showing that this witness is an expert in psy
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1 chology, and t he question otherwise is incom:r:e tent, i rre:


2 lev-ant and innnaterial, and speculative and argumentative.


3 THE COURr: Obj e:tion overruled.


4 k Probably some unknOitVIl reason; unknown to myself,


5 caused it.


6 Q yes sir. Well, now, before this unknO\Vll cause had pro-


7 duced in your mind. the recollection of that matter that oc-


8 curred last night, didn't you answer this yay yesterday:


9 IIlfoYI, would you mind telling us how your memory was re-


10 vived as to th e 2'7th day of }Tovember, as con tradistingui shed


11 from the 2'7th day of october, or the 2'7th day of Dec ember,


12 HI' !lTayer? II
-


The answer: lIBy reading the papers. 1I


13 A


14 Q


Tha t vIas anoth er cause.


Oh. Uovr, ...."13 have how many causes for your r eco llec tion.


151m FORD: we obj edt to t re. t as a matter of calculation.


16 TEE COURT: Obj ection overruled.


17 A Probably three or four, I dont t recall how many.


18 The card is one, th e n e."lSp2..pe r is enoth €I', th e tailor is


19 anoth er, is th ree. That is aJ.l I I' ecall now.


20 Q That is all you recall now. Do you think if YIe gave


21 you another night to think it over, you might recall som e


22 thing els e? A I might.


231m FORD: I object to tlRt as speculative.


24 TIll COURT: Objection sustained; you need not answer.


25 l'rR ROGERS: I have no doubt that you Lave that tailor re-


26 ceipt? A Iro sir, I have not.
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Q How long ago was it tmt the tailor's receipt came to


you in your possession as that upon which you founded your


16 recollection as to tffit date? A About the time r paid


17 th e gentleman.


18 Wnen did you last see t.hat rec eipt? A The day after


19 r seen the card.


20 0, The day after you saw the card? A yeS sir.


21 Q You saw the receipt, the tailor's receipt? A r,:.ent


22 home and looked through'a lot of receipts and r found on e.


23 Q, When was that, did yousS¥? A After r reen the card in;


24 Franklin's 0 ffic e.


26 ago; sometime in the month of .July.


25 Q How long ago? A ProbalJly two or three or fourv.eeks







guess it is still a.t home; I didn't think it was important,


closer to it tl1an ttat? A I said itvB.s probably the 12th,


13th or 14th -- 11th, 12th, or 13th, something about that.


1 Q


2
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5


Q


6831


SOmetime in th e month of .July. -Couldn't youget any


'.
lifow, \vm.t became of that receipt? A I don,t recallj I


6 and I didn't think I would 'be called here.


to make sure in my ovm mind.


Why \vere you looldne for it, t.h en? A I just wanted


Do you suppose that you couldget trat receipt for us?
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A I would t,ry, yes sir. I could not s tate positively.
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Q you went down to the tailor t s shop, you say, and saw an


entry in his book? A Yes, sir.


Q Now, that entry in the book, is that the same date as the


en'try in the receipt, is it? A No, sir.


A Somet iruesQ HoW does that corne about, do you know?


people do not make entries in their books until the next


day, and the gentleman not being exceedingly intellectual


or something of that sort, he might not have paid attention


to his books at the time.


Q But, at any rate, the receipt does not even, by which


you refresh your recoll~at ion as to the 27th, is not the


same date as the entry in the books and Franklin asked


you 50 times about it, is that so?


MR. FORD. We object to that as repetition and having alread


been answered.


THE COURT' Objection sustained.


1m· nOGEFS. Q You say the tailor's book shows it was the


28th? A )Tes, sir, 1 believe. 1 would not swear to that,


1 believe it is the 28th, to the best of my ability.


Q But you know you are swearing you refreshed yom' recollec


tion as to the date you were up there in the Higgins Buildin


by a receipt and by going to the tailorts books. Now,


if the tailor's books, you cannot be--dontt know wbat they


say, how can you refresh your recollection from it now?


A May 1 explain the condition?


Q yes, sir. Go on,right at it.
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1 THE GOURT· yes, go ahead.


2 A 1 went to the tailor shop, his entry in the book was


3 said the 28th, 1 then looked at the calendar and found, 1


4 believe the 28th was Tuesday, maybe Wednesday--l don't


5 recall--l guess it is Tuesday, 1 then recalled working


6 three days; 1 might state another inoident of why 1


7 recalled the date well.


8 Q yes. A Because 1· had a cous in in town from San Franc isc


9 on or about that time.


10 Q on or about that time? A Yes, sir --and 1 see that was


11


12


13 I
14 I
15/
16


17


Tuesday, so 1 knew 1 worked on Monday, Sunday and Saturday


preceding that Sunday, three days in succession, and 1 knew


1 had not worked for him in protably two or three weeks


pr ior to that.


Q. W€ll, MI. Mayer, wha'tf: time was it you went up into the


Higgins Block, assuming for the sake of the question that


you were there at all?


18 MR. FORD· We object to that question as violative of provi-


19


20


21


22


23


24


25


26


sions of Section 2066 of the Code of Civil Procedure, in


that it is offensive to the witness, and consists of harsh


treatment of the Witness and unnecessary for the asking of t e


quee tion, he has injected into the quea tion something which


should not be put into a question, assuming such and such


to be the fe-cta.


THE COURT. Objection sustained.


MR. ROGERS. Q What ti~e were you up to the Higgins Buil
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ing, if at all?


MR. FORD. We object to the question onthe ground tmt


it containa--well, 1 \70f_t bother with it. Withdraw it.


A 1 had an appointment with Mr. Fr ankl in at 8 0 t clock and


he was late, it was probably 10 or 15 minutes. after 8,


probably 15, to the best of my recollection. 1 belie ve


1 looked onthe clock at the First National Bank, thinking


that possibly he was out of town or working on some other


thing, that he could not meet me.


10 MR. ROGERS. Will you be kind enough to read me the answer?


11 (Last answer read.)


12 Q When was it that youremerr.bered looking at the clock at


13 the First National Bank?


14 MR. FREDERICKS' That is objected to, assuming a fact that


15 is not in eVidence, the Witness has not stated positively


16 that he remerr,bered that.


17 THE COURT. Objection overruled.


18 A 1 jus t recalled it just uow, recallirg tha tImet him


19 at the corner of Second and Spring street at the Firat


20 National Bank is there, 1 believe it iathe Firat National


21 Bank, probably the Merchants--First National Bank, and 1


22 recall being anxious that morning redause I wanted to go


23 d oVln to the beam &nd 1 didn t want to hang around any,
24 longer than necessary as 1 was not workir.g that day.


25 Q Now, you remerLber with great distinctness \iJhat the clock


26 said 7 A Yo, sir, not with gr eat dis t inctness •
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12


somewhere in the neighborhood of 8 otclock, not any later


than 15 minutes after.


Q And where was it Mr. Franklin met you? A B"orner of


Second and Spring street, on the southeast corner.'


Q Did you know where his office was? A Whose office?


Q Frankl in's. A 1 certainly did.


Q Well, he did not meet you at his office that morning?


A No, sir.


Q He want up into the Higgins Building and what was it he


did, paid you some money? A 1 turned over some reports


to him and he gave me some money, 1 believe itwas $5.00, he


said that was all the change he had right then.


13 Q t:3n the morning of the 27th? A Yes, sir.


14


15


Q When was it you went and paid the tailor? A That same


day.


Q Then you didn't go to the beach as intended? A I did.


Q' You were anxious to go away to the beach? A Yes, sir.


Q And that was the reason you were afraid he was being late


16 Q What time of the day? A Somewhere before 12o'clock,


17 1 am quite sure it was not--


18


19


20


No, w};at was the answer?26 MR. ROGERS.


21 a little past 8o~~10ck and you were anaious about it?


22 A yes, sir.


23 Q And yet you didn,t go to the beach until afternoon, so?


24 MR· FORD. The Yl i tness didn't so tes t ify, he s aid he pa id


25 the tailor sometime before noon, he thought.
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THE COURT· COlli"'1sel is asking hirr.. Objection overruled.


Do you want the answer read? If you want it 1 have it.


Answer the q ue-s tion •
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litt.le late because you v.ere in a hurry to go to the beach,


and looked at the clockfea;ring that he would be late, if


you didn't go to the beach unti=l- after noon. A I \vasn't


crazy 8,bout it, or 8,ny t.hing like that.


v..'hat vas your anxiety about his being a


Y!.hat is the name of that tailor, please? A Silver-


to, ha.ve t he question, pI ease.


it. (Last question read by the reporter.)


A I would like


THE COUR[' : Read


A yes sir.


HR ROGE1*3 : 'Well,


1


2


3


4


5


6


7


8


9 Q


10 11".£:.n is his name, Second and BroadV'Jay.


11 Q Over on Hain street? A Broadway, n.ext to th e


12 Paniar Cafe.


13 Q F. A. Silverman? A Probably, I don,t recall his ini-


14 tials.


15 Q 'Pillere is his plac e of busin E5S? A About one hundred
next to the


16 som ething, BroadvJaY,1\ Paini er Cafe.


17 Q. Was Shoeber's testimony l' ead to you b efo 1'e you 'went


18 on th e stand? A No one ever read any ~-.estimony tome, or


19 Did they tell you y/ra t he said --


20 lER FOP]): . Let the VIi tness finish his answer.


21 HR P..OGERS: pardon me.


22 A If I read any thine about ".hat 1£1' Shoeber said I read


23 it in one of the papers that I spoke ao you about yester-


24 day.


25 Q Well, va·s your memory attracted or your recollmt.ion


-
26 refreshed by any referf.:nce to any t. estimony
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1 being talked to before you itrent on the s to.nd by Franklin or


2 1lirs Franklin or anything whatever? A I don,t understand


3 your question.


4 Q. I vJill c llange it. Then, v~s what Shoeber said to


5 Franklin or Franklin said to Shoeber told you or read to


6 . you? A No sir, I recall ej tlRt.


7 Q


8 Q


9


You r ecalle d that? A yes sir.


With distinctness? A yes sir.


You recalled the wo rds? A :Ho si 1', I was not posi tive


I don,t recall


10 in the w:ords yesterday in my t.estimony. I said Ifsomething


11 like that. If


12 1 Q, But you had read in some nev1spaper, at lEast, vhat


131 Shoeber testified to? A I believe his testimony ',vas


14 about t he same as mine; probably th ese Yfords or thos e VIO rds,


15 I don t t recall, and he said positively.


16 just exactly what ,,>vords he used.


17 Q How do you know his testimony was the same as yours?


18 A I don' t knOY!.


19 Q You just said it vras probably just like yours?


20 A Probabl~r it vas.


21 Q


22 Q


Well, did you intend it should be so? A No si r.


Well, how di d you com e to make tIE t reme.rk just this


23 moment; that his testimony vIas like you rs if you ':,ere not


24 looking it over for the purpose of making yours COnfOl1n


25 to it?


26 ![R PREDK!:I CKS : That is objected to as speculative.
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1 the COUlt~s attention to tbe witnews' answer that he read


2 the testimony or the purport'ed testimony 0 l' Shoeber in the


3 newspaper and never had read it 8.nyvJhere else.


4 TBE COURT: I think it is speculative. Obj ection sus


5 tained.


6 MR APPEL: No, your Honor, we insist, your Honor -- just a


7


8


9


10


11


moment, your Honor, if a witness should came over on the
Q


stand -- I don,t say this case -- I don t wish to say•
anything in th e p resenc e of the VIi tnes that may be consid er-


cd offensive, but if a wi tness comes on the stand and


remembers a conversation that occurred over a year 2.:,0


12 TIm coomr: Perhaps I didn,t catch the force of the questio


13 Let me have it. (Last question ree.d by the reporter.)


14 yes, it is a Ii ttl e di f'fer:ent question from what I thon.<sht.


15 Answer the question.


that I answered that qJ.estion by mying t rat that card


referred to the day and the time, referred to this par


ticular case, and this man that vas involved in this case,


or there v}as somethip..g of tlat sort, and I ac?idently


read it in the newspaper, as I said yesterday. I didn't


JB.y any particnle.r attention to this case, only ve:ry, very


late:;J..y, and then my reading on the sUbj ect vas very, very,


16


17


18


19


20


21


22


23


A Because of the circumstances sll,rrounding it, I beli 9/e


24 lit.tle. Probal,ly I haven't read eieht or ten newspe.pers.


25 lTR P.oGEHS: But you said a momen t e..go that this t esiimol1Y


26 was like yours, tou beli eved? A I said proba'bly, yes
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1 Q Probably was like yours. lifow, if you di en f t know em.'!


2 were not lookine over his testimony for th e purpos e of


3 carrying it in your mihd, how came you to make that


4 statement?


5 lIR FORD: Objected to as argumentative; not cross-examina


6 tion, B.nd inc ompet cnt, irrel wan t and immterial, a.nd call


7 ing for a conclusion of the Yfi tness on a qu estion of psy


8 chalogy.
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THE COURT- 1 don,t think it calls for a conclusion but


an exp lanation. Object ion overrule d.


A 1 don't know of any particular reason; 1 had no object


lrr view in reading it other than it recalled things that


occurred at that time, that is all. In the first place


1 didn't think it was possible to put me up here on the


stand?


Q Why not? A 1 am not a lawyer, 1 don't know--


MR. FORD- Object to that as incompetent, irrelevant and


irrmaterial what the witness thought about the PosSibi1ity,~r


legal
the~pcssibility of his being on the stand.


TPE COURT" Objection sustained.


MR • ROGERS _ Q. Who took you up in the elevator, do you know,


regular elevator man? A Maybe he was and maybe the wag not,


1 couldn,t say positively.


16 Q Describe him? A What is it?


17 Q Did he wear a uniform'? A No, sir.


18 Q Didn't wear a uniform?


19 MR. FREDERICKS· 1 presume counsel refers to the day down


20 in the Higgins building on the 27th?


21 MR. ROGERS. Certainly.


22 A 1 don, t recall who took me up in the elevator. Probably


23 one of the regular elevator men.


24 Q Anybody go up with you? A 1 don, t recall, maybe SQne


25 body.


26 Q Fr an kl in go upwi th you? A Yes, sir.


--
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1 Q Took you into a room up there? A Yes, .sir, we walked


2 along together and 1 went in With him. He didn't take me


3 in.


4 Q" How was the room furnished? A 1 believe there was a


5 green carpet on the floor and one large table in the center


6 and a big safe in the north wall.


7 Q Big safe on the north wall? A 1 believe, yes, sir.


8 Q Which side of the hall was the room? A It is on the


9 left hand side coming down the hall.


10 Q That would be on the west side of the hall, the side


11 towards SPring street? A 1 wouldn't answer that positivel


12 unless 1 seen a diagram of the hall, 1 couldn1t.


13 Q Well Tdon,t you remember the room well enough to say


17


18


19


20


which side of the hall it was on, whether the Main street


side or the Spring street side of the hall? A When you


come out of the elevator 1 believe you walk north, is that


right?


Q Yes. A And then 1 bel ieve you walk west.


Q Yes. A Then south.


Q. Yes.


21 ·..A And then east and then enter the room.


22 Q Row, which is the roam, on the east hall--on the south


23 hall, on the west hall? A Well, if the hall runs west


24 or runa sou~h, it would be on the east side.


25 Q on the east s ide of the hall. How many times h ad you


26 been up there before this? A 1 don,t recall how
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but several times ,rrmllerous times.


(AFTER RECESS. )


MR • "FREDER Ie KS. 1 think Twas examin ing t1: is witness


REDIT:ECT EXAMINAT ION.


8ecess for 5 minutes.)


You may proceed.
•


Positive, unless it Was unknown to myself.


Or Kelly? A 1 never worked for Ke 1ly •
,


Or any of the police officers Or sargeants, that is,


Q Numerous times you.have been up there? A Yes l sir.


Q Been in that same room before, had you? A Yes, sir.


Q- SO your description was not the result of a memory of


A


that morning but the result of having been there numerous


time s as you s ay? A Well, 1 was ther e the n igbt of the


25th, talking with Mr. Ruseell ~


Q Do you know W A Kelly that used to be sargeant of


police? A ~es, sir.


Q. Did you ever work for him? A No, sir.


Q Ever work for the police department? A No, sir.


Q Are you Bure you have never been employed by the Los


Angeles police department as what they call a secret man?


THE COURT


Q


Q


1 don,t use theword offensively, 1 don't mean offense,


you knovr what 1 mean, stool pigeon, that is, secret man?


A No, sir, at no time.


admonished.


MR • ROGERS· Illhat is all.


THE COURT. We will take a recess for 5 minutes. (Jury
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Q Mr. yayer, dur ing the recess 1 showed you a


2 receipt which 1 now show to counsel for the other side,


3 and 1 wish to show it to you now on the witness stand.


4 (Document examined by counsel.)


5 Q 1 now wish to show it to you, Mr. Mayer, and ask you if


6 that is your signature at the bottom of it? A It is my


7 signature.


8 Q Now, when you were paid up there that morning by M4


9 Franklin, when he paid you $5,00, do you know whether or no


10 he took a receipt from you at that time?


11 MR • APPEL· Wait a moment, we object to that. on the ground
I


12 I that it is incompetent, irrelevant and ilrmaterial and not


13 redirect, not rebuttal.


14 THE COURT. My attention was attracted a. moment by reading


15 a note passed up by the bailiff. Read the question.


16 (The last question read.)


17 MR • APPEL. Your Honor will see it is not material, the


18 Witness not having claimed that he refreshed his memory as


19 to the date by any such receipt as this; he has given


20 everything else tha t he remembered, your Honor, but not


21 this paper; he stated, your Honor, that he refreshed his


22 memory from a newspaper, he refreshed his memory from the


23 r~ceipt ,taken from the tailor and by the books of the rtailor,


24 and everything else.


25 MR. FREDERICKS. We do not claim that he has refreshed his


--


26 memory or that he ever saw it.
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h is memory.


No, sir.MR· FORD.


MR. APPEL.


MR. APPEL • Now, then, let us 6 ee if that s tatemen t is


true, a general statement does not prove itself. Did we


bring out anything concerning this receipt?


MR. APPEL. ~at would not make any difference.


UR. FREDERICKS· It is not for the purpose of refreshing


MR • APPEL. Well, it ia not--


MR. FORD When you have finished your argument, wewant to


address the court.


Then that is one portion of his statement shown
, .


not to be correct.


MR. APrEL. It is notmaterial for any purpose at all.


MR. FORD· Have you finished, Mr. Appel?


MR. APPEL. yes, sir.


MR. FORD. Now, if the court please, this witness testified


to the transaction inbhief ~ on cross-exam inat ion they went


into extrinsic natters for the purpose of fixing the date,


and attacking the date, and have gone into those extrnnsic


matters and other papers and documents for the purpose of


fixing the date. We have procured a document which we


are now exhibiting to the witness of the subject matters


brought out on cross-examination, and it is properly


rebuttal.
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1 l\fow, the 'IIfitness referred, himself, and refreshed his mem-


2 ory from ce:!.'tain documents, and he has named them; now, they


3 \vant to help him out by bringing some other documents and


4 saying to him, ttUow, here is something that might help


5 you, my friend, it is true you are a Ii ttle shaky on your


6 cross-examination"; if such be the effect of the cross-


7 examination -- ":How, we vant to prop you up; let us build


8 you up, thestrncture that you have built up, is tottering


9 dovm", and so and so, "How, we are going to put some


10 posts around here and prop you uP", an d that. is the ax-
Il tempt made by showing the 'IIfi tness this paper, not I' edirect.


12 THE COURT: On cross-ey,.amination you brought out the pay


13 ment the fi rst time it vas referred to; I· think that opens


14 the door to it. Obj ection overruldd.


15 MR APFEL: well, now, Y,e take an exception. How, your


16 Honor, I ':fish that receipt would be handled properly, that


17 is, "TO Yiould. like to have it in th e same c ondi tion that


18 the paper vas in when it ':as brought here and shown to us.


19 We have a reason for that, and \ve Vlould not like to have


20 it fol ded up or creased or handl ed too much. I don' t want


21 to state why; what our opinion is of the paper.


22 THE COURT: All right, HI' Clerk --


23 l![R FREDERICKS: I wish to introduc e it, and if the court


24 "Jill lie on the table there; I have already folded it.


25 UR APFEL: I know, but you see the care with which 'Je


26 handled it, I suppose you anticipate vfhat ':.'e mean by it.
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1 1m FHEDEHICKS: yes.


2 THE COURI': The court vdll see tl:at the document is pres


3 Ed in the order and condition --


4 ITR KEF/11 CB': I hav e fol ded i t and had it in my ovm poc ket.


5 1rRAFPli!.r: Have you got that, 1v!r Reporter, that he folded


6 it and had it in his olm pocket?


7 THE HEPORTEE: I have, Ur Appel.
,
8 l-iRFORD: I think the t~ing. to do to keep the ink on the


9 paper in its present condition to show the age of it.


10 'THE COURT: I have your idea, ]vrr Appel, and it will be ob-


11 served.


12 M"R AFP}!""!J: We have an admission that counsel folded it and


13 had it in his pocket.


14 }fR KF£TCE:: yes, a.nd I had ita few minut es ag o.


151m FHEDERICKS: We ....ant counsel to knowe.relything we Imovr


16 about it.


17 THE COUHr: YThat do you VJant?


18 sIR FHEDERIClill: Th ere is a question and an obj €lction pend-


19 ing.


20 THE COURT: Obj action overruled. Head the question.


21 (Last question read.)


22 A


23 Q,


He did not take a receipt from Tile at that time.


The document vrhich I have just shown you and -;:hich


24 you have, ani upon ';i-hich you have identified referrin,g


--


25 to til e document w·hich I have shovm you and upon -;-hich you


26 identified your signature, I will ask you if you saw th
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or I vJill asl<:you if you ever -- I asked you if that Y.as


your signature, and I am asking you now if you m~de that


receipt or gave t 1Rt receipt to anybody, and if so, vlhen?


UR APP:BL: We obj ret to tlat as inco:ml::€tent, irrelevant and


immaterial, hearsay; not rebuttal; not redirect.


THE COUll: Obj retion overruled.


l,ffi APIEL: We exc ept.


A lffy signature is on tlRt receipt. As to the date ibf it,


I coul c1n 't swear, oth e1' than I am not in th e habi t of


putting my


MR APP:BL: I obj ec t to his habits.


ltR FREDERICKS: I will ask you another question in regard


to that.


]1!R roRD: I think t.he 'witness' answer OU.'3ht to be finished,


and if it is immater'ial, let the court strike it out.


lrR APPEL: No, your Honor, hevas asked whether he gave it


to anyone, and]{r Fredericks' question was perfectly


:tail' •


THE COURT: He cannot. testify to his habit. What ViaS done-


HR FREDEFcrCKS: I am going now to ask him about his


habits.


THF COURT: All right, if it is in response to a prop er


question.


l![R FORD: The answer alone, \vithout an expihation wiihl give


a fe.lse imp ression cmd is not a full ansvrer to th e qu estion,


~nd the ~itness says --
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1 THE courrr: Well, perhaps tlRt is true; let us see.


2 ]~R FORD: The wi tn ess says he is not po si tiv e, e::cfept for


3 certain reasons Why, if he is not allowed to give, ,Jill


4 appear to the jUry, and the instrument was not. signed


5 on that date at all.


6 THE COURT: The reasons can be brought out by qUEStions


7 and answers, a.nd it will then appear.


810fT=: APPEL: no, he said that v.as his signature.


9 THE COUHT: What is the question?


10 :rvr R FREDERICKS: I have not mad e it yet, your Honor. I mn


11 trying to remember how much of that answer is th ere.


12 UR API?IiJ:J: He. is about to put anothe l' qt1estion.


13 lJR FREDERICKS: 11:'"1' Hayer, state v!hether or not, if you had


14 a custom, or state ':"!hether or nMt it \yas your custom to


15~ive rec eipts to 1'[1' Franklin or his agency for all money


16 paid to you?.
17 HR AFPliL: We object to tlRt on the ground it is not re-


18 buttal, it is n~t redirect; it is not cross-examination of


19 anything brought out on cross-examination, not redirect


20 to anything brought out by the defense and it is incom-


21 petent, i rrel evant and innnaterial; that no fact can be


22 proved in any case against the defendant, or controvert


23 any part of his case by any custom or habits, and it does


24 not tend to (eStablish any facts or rarticular fact sought


25 by the interrogator, lre.ding and suggestive, and othe:::"\'rise


26 and for a groo.t many oth~ reasons, absolutely incompe-


tent.
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1 THE COUID': Obj ection sustained.


2 MRFRl!:DERICKS: WeLL, Mr~rayer, was the material in the


3 rec eipt, in the pap e1' a bove your signature there whe n you


4 signed it?
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MR. APPEL. We object to that on ghe ground it is in


corr~petent, irrelevant and immaterial, not rebuttal, not


redirect, and upon the further ground that the Wi~e6S has


been interrogated now concerning the document not in


evidence.


MR. FREDERICKS' It is in order that 1 may introduce it


in evidence.


THE COURT. Objection overruled.


MR. APrEL. 'We except.


A 1 never signed a blank receipt in my life at any time


no where.


MR. APPEL. 1 move to strike that out on the ground that


it is not responsive to the question.


MR • FREDERICKS • Well, 1 think it is answeredQ


MR,. APPEL· That is in violat ion of the rul ing of the cour t,


that his custom and habits are not proper.


MR. FREDER lCKS' 1 think it is an answer.


THE COURT. Strike it out.


~~. FREDERICKS. All right. Q Now, state whether or


not th e na ter ial ',IT it ten there was wr i tten there when you


signed it1 A It was.


MR • FREDERICKS. We now offer it in evidence, if the court


please, as People's Exhibit 5~.


MR. APrEL. We obj ect upon the ground that it is not


rebuttal, not recross of anything brought out by the defense


---


26 not redirect, it is incompetent, irrele vant and irr:ma ter ial
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1 for any purpose whatsoever, that it is hearsay. Ibean't


2 ~nd to eo tabl ish any fact in the case.


3 THE COURT· Objection overruled.


4 MR. APPEL. We take an exception.


5 THE COURT. Iake this document, i.ir. Clerk--you want it


6 further?


7 MR. FREDERIC~· 1 \"l as jus t going to read it to the jury 0


8 THE COURT. 1 was about to say put it in an envelope withou


9 folding it.


10 MR • FREDERICKS. (Reading) "Los Angeles, Cal., November


11 27t~, 1911, Received of B. H. Franklin $5.00, Jury List,"


12 the usual fi'gures and so forth. Signed "O.ffer.Mayer."


13 MR. APPEL. Now, your Honor, 1 want the jury to examine


14 that receipt at this time.


15 THE COURT. All right, pass it over to them.


16 MR • APPEL 1 want them to examine the condition of the


---


17 writing.


18 THE COURT. Take your time in examining the d08ument,


19 gentlemen.


20 MR. FREDF.HICKS. Shall I go on and interrogate the Witness?


21 THE COUR T. No, let the juror B examine the d:> cument.


22 MR· FREDER ICKS· Q, Did you ever Bee that receipt from the


23 tine you made it until 1 showed it to you here? A No, sir.


24 MR. APPEL. Wait a mome:-t. We obje·:::t upon the ground it is


25 incompetent, irrelevant and imn_ateria1 and not cross-


26 examination of anything brought out by the defense." not
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1 redirect and not rebuttal.


2 THE COURT' Objection overruled.


3 MR • FREDER lCKS' Woe except.


4 Mr. FREDERICKS' The witness answered "No, sir," 1 suppose


5 i t wi J 1 stand •


6 TF£ COURT. Yes.


7 MR' FREDERICKS. Q What were you paid--you say YQU were


8 paid $5.00 that morning ; what was that in payment for '/


9 MR. APPEL. Wait a moment--we object to that as immaterial


10 and not redirect and not rebuttal. Your Honor will remembe


11 that 1 objected to his business and what he did do oQ that


12 day or not. They went into it over our abjections and we


13 cross-examined him on that.


14 THE COURT' 0 bje,~tion overruled.


15 MR. APPEL. We except.


16 A What was it for?


17 MR· FREDERICKS. Q yes. A "art of salary, I believe.


18 Q For what? A For aome of therJOrk that 1 done on the thre


19 days.


20 Q ffir whom? A For !.fr. Frankl in •


21 MR. APPEL· We object to thatt as not redirect. He already


22 went into that on that SUbject on direct examination and


23 we cross-examined him very lightly upon that.


24 THE COURT. Objection overruled.


25 MR • APPEL· We except.


26 MR. FREDF.RICKS. Q What kind of work do you refer to?
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1 MR • f1!PPEL. That is objectedto, th at it is not rebuttal,


2 it is part of the ir main case; is not redir:ect, and in-


3 competent, irrelevant and immaterial.


4 THE COURT Overruled.


5 MR • APPEL· We excep t.


6 A 1 was directed to--


7 MR. APPEL. Now, he is going on to say what sonebody


8 told him, your Honor.


9 THE COURT' Th e question calls for a statement. Read the


10 question.


11 (t,ast question read by the reporter. )


12 A Calling up jurors, telling them that they were drawn


13 on the MeN amar a cas e •


14 MR. APPEL. Now, your Honor Will see that ivas a matter they


15 went in to on their case in ch ief.


16 MR· FREDERICKS· That doesn't bar us from going into it


17 again if it becomes pertinent, on rebuttal.


18 MR • APPEL. uow is it rebuttal?


19 MR. FREDERICKS. My opinion of it is--


20 MR. APPEL. 1 don't hope to get a re versal of your Honor t s


21 opinion. 1 am just simply doing it in order that th~8


22 record may not be silent, and that we didn't meet the point.


23 1 am making the record here, your Honor, that is the only


24 reason 1 mentioned it to him, 1 want to keep on making it


25 appear on the record here from time to time and to keep in


26 view of the record that we consider it a grevious error,







cross-examination of the Witness.


exarnination--you were asked on cross-examination did you


any reversal of your Honor' 6 rul ing •
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it up to make a recoTd. 1 dontt expectwe just keep


MR. FREDERICKS • Now, you were asked something on cross-


THE COURT. Objection sustained.


MR· FORD' If the court please, the witness was asked as


to the existence of documents but not as to their contents.


THE COURT· There is nothing before the court.


MR. FREDERICKS. Q Did you give a receipt to Mr. Franklin


for each sum paid you by him or his agency for work done


in the McNamara case?


him?


Q ~e8.. A We were associated together in business,


MR. FREDERICKS· That is all.


ever work far a man by the name of Kelly, 1 don't know
the


just what/significance of the question is and 1 don't know


who Kelly is. Did you ever work with Kelly? A Work with


MR .• APPEL. Wait a minute. We object to that as immaterial


and not the best evidence. It is asking the witness


concerning documents not presented to him, and it io not


rebuttal, it is collateral to any issue in this case and


not rebuttal nor recross upon anything brought out upon


The documents mus t be produced before he is examined


as to the contents.
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1 RECROSS-EXAMINATION.


2 MR. APPEL. Just a moment. Q What Exhibit is that, Mr


3 Clerk 7


4 THE CLERK. 51.


5 MR • APPEL. Q When you wer e up ther e in the Dis tr ict


6 Attorney'a office and while you were waiting d'or Mr. McIJaren,


7 and Mr. Franklin came in and talked to you about the date


8 of the 27th day of November, did you then teJl him that


9 you remembered having been up there with him in the Higgins


10 Builiing on the 27 th day of November, or did he then a ay


11 to you that he had a receipt from you that would refresh


12 your memory? A Be said nothing about having a receipt.


13 Q But he told you you were there with him? A No, air, he


14 did. not.


15 Q Nothing was said there in the District Attorney's office


16 by Mr. Franklin and yourself that refreshed your memory


17 immediately 7


18 MR. FORD' There is no testimony that he met Mr. Franklin in


19 the District Attorneyta office.


20 THE COUR T. Ther e is no object ion.


21 rm • APPEL. 1 object to his stating it to him anything


22 that was said.


23


24


25


26
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1 .}J[R FREDE1-UCKS: If the witness will t.ell everything that vas


2 said and done t mre --


3 UR APPliL: No, no, you l' Honor; that is not the way to prac


4 lB,w •.


5 Mill FREDEHICKS: We think it isn't --


6 lfR APPJiL: Your Honor, it i.sn't fair to tell the Ylitness


7 what vIas said and done. I am asking him th e question


8 Yfhether snch a thing vas don e.


9 TI!,E COURT: I think you are right on that. You ought not


10 to be interfered with in the cross-examination, except v/hen


11 an obj ection is made, and there 'tas no obj ection made.


12 ]!':R FREDERICKS: I am obj acting to it


131m AFPEL : I am onl:r c 1'0 s s- c:r..amining on this l' ec eipt.


14 TEE COURI': . All right. Answer the qu estion.


15 1fR FP.EDERICKS: We obj ect to the question on the ground


16 that the field has been fully cov~red by cross- ro::amina


17 tion of this witness, and it is not r ecross-e7..a.mination.


18 THE COURI.': Read that question.


19 (Last question read by the reJ;Drter.)


20 UR APPF1.t: I put in th ere, in 0 rder to make it cl ear,


21 nothing \vassaid or done.


22 l[R FHEDERICKS: Our obj ection is it is not <recross-


23 examination, but ·if there is any doubt in anybody' s mind as


24 to just what did occur there, Vle are \'.rilling to forego the


25 rule, if the Yli tn ESS is p el"'1'l1itt.ed to say what happened


26 there.
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1 :P!TR APPI'L: I don, t care \vhat he ~:ays. It makes no dif-


2 ference to me what he does. I am within my rights on cross


3 examination.


4 THE. COURT:: Th e c ou:::-t has already sustccined your obj ec tion.


5 ]JR APPEL: I don t t ask hi s opinion.


6 }i[R FRFJ)ERICKS: I have not volunteered my opinion. I main


7 tain I have a right to make an objection, and I have made


8 my obj ection, and I have said I will not stand on my rights


9 if thus and so is the case. ]r.r APpel says thus a.nd so is


10 not the case, therefore, I stand on my obj ection.


11 MR APF1-:L: I didn't rey that. I said it is improper, your


12 Honor, for the prosecution to put. up a proposition to the d


13 fense to make them a proposition in the presence of the jury


14 here, that if they obj ect the jury may get an impression


15 against us, if we rej ect it. That is, they should not call


16 upon us. It is like in terrogating the defendant agains t


17 his vrill. That is the only reason I spoke of that. now,


18 you see the point.


19 lTR FREDERICYJ3: I see.


20 HR APP:bL: Now, there is no obj ection to your making an ob


21 j ootion other than that.


22 TP.E COURT: The vfi tn ess must have a clear fieltl to answer


23 your question.


24 lER APlED: Ee vd.ll, if they let him. A I don,t under-


25 stand the question,inasmuchas they asked him --


26 Q, Let me make it plain.







6859
1 1m :E'ORD: Let th e wi tn €ss explain his answer.


2 TI-IE CaURI': COunsel v.i.ll make it plain, if he doesn,t


3 understand, he has a right to make it plain.


4 HR APPFL: You remember youwere up in t he District At-


5 torney's office sometime e..go before you testified here,
-


6 you Y.fere up th ere \'\'ai ting for 1fr HcLaren and Mr Franklin


7 came in end you and he discussed the date of the 27th day of


8 l'rovember. I asle·. you t.lRt prelimin&sily, only. A yes


9 sir.


10 Q He says that is a fact. I don,t care what the evidence


11 is. I am asldng for a £act.
I


12 UR FREDERI CKS : IcIay I just malee this obj ECtionJt you and he


13 there being present 1fr Franklin, },fr jfCLaren, and I don,t


14 remember whether anybody else was pr esent, the "he" doesn't


15 necessarily refer to the same person's mind in the answer


16 as it might in th e question.


17 I£R APPJ.;:L: I will make it very plcdn. You remember be-


18 fore you testified in this caGe sometime agm youwere up in


19 the District Attorney's office waiting for lTr }JcLaren,


20 and whil e YI8.i ting for' l~r rfcLaren , Mr Franklin came in cmd


21 you and Mr Franklin referred to a discussion or question


22 of your memory as to '<[here you ,,;,rere on th e morning of the
,


23 27th day of November, 1911. A COuld I say at no time did


24 I wait· for 1fr EcLaren.


You never did? A At no time did I wait for him.


Did you and Hr Franklin discuss ttat, then? A


Q


Q


25


26
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re-


I He probably asked me two or thr ee questions if I was called
1\


2 theJday, B.nd I said yes.


3 MR FOP~: Let the witness finish his answer.


He asked me two 0 r three ques-


4


5


THE COUHr~p: Have you fini sh ed it?


THE COURT: Go ahead. A


A I have not, no.


6 tions. Ee asked me if I recalled the day ex:a:ctly, and I


7 said yes, and I believed that ttat \-as all that Vias said.


8 IrR APPJ:L : Very well, now, you :recall ed it innnediat ely,


9 didn't you? A Certainly.


10 Q You:ecalled that you and he had been up there in the


11 Eiggins Building on the morning of the 27th? A yeS sir.


12 Q mel he then t ell you that he had this l' ec eipt to Yihic h


13 your attention han been now attracted?


14 1,1R :EREDEHI CKS : peopl e' s ex:hihi t 5~.


15 Q Peopl e' s ex:hibi t 51, Yrhic h sho\'led t hat he had given


·16 you $5 at that time; did he then tall you anything about


17 it? A He di d not.


18 Q Did you then rETlE!Yl1:Jer the transa.ction out of which this


19 receipt grew? A I remembered having seen a duplicate of


20 that on th eir cards, whic 11 I €Xplained this morning.


21 Oh, yE$; a duplicate of this on t.heircarc1s. A The~r


22 books, vmat they call thEir books, private card system.


23 I thoug ht I und erst ood you to say that on th e morhing


24 of the' 27th, c,7hen they gave you this $5 up t here in the


25 Hiegins BUilding in t.he room on t.he east side of


26 that you did not give him this receipt? A That is cor-
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1 rec t.


2 Q NOvY, th ere he gave you $5, and you di d not give him


3 thi~ $5 receipt? A I did not.


4 Q ,So this receipt does not recorclfthat is, was not made to


5 -


your lmoY/ledge, right then and trere when the fact of the


6 payment occurred, aw far as you rem~lber? A I positively


7 mow I di d not sign Ha t rec eipt in th e Higgins BUilding.


8 Q UOW, when did you sign it? A I do not rece"ll Y!hen I


9 signed it. Haybe it vras sometime 'between the time I left


10 the Higgins BUilding before I went to th e beach.


11 Q Well, where did you sign it? A It is TIrs FrEPlklin's


12 handwriting--


13 Q No, nor,; '?here did you sign it; that is all I am ask-


14 ing you; I didn't ask you about anybody's handYrriting.


15 HR ]'ORD :


16 lIR APPEL:


17 answer.


18 llR FORD:


The witness has a right to explain his answers.


No, I don, t "'ant his conclusions) I want his


V]he re di d you sign it?


And the witness recognizes the handwriting, and


19


20


21


that refreshes his recollection, and he has a right to


incorporate it in his answer, and we object to his being


int errupt ed.


22 THE COURT: Let him answer 'where he signed it.


23 lrR APPliL: I object to his giving any reasons before he


24 c'vl1swers the qnestion; let us talce your Honor f s ruling on


26 THE COURT: Conn sel is entitl ed to an answer to


25 that.







2


1 tion, and if he has an explanation, he is entitle d to make


2 it.


3 J:TR IDRD: "f.!iay I be heard just a moment.


4 THE COU1II.': I don't think it is nECeSSaI"'iJ, it is a plain


5 simple question before the court, and the vJitl!less ought to


6 answer if he can, and if he cannot -- A Room 53l-A,


7 Chamber of Commerce.


8 1m APPEL: Vlhen did you sign it? A According to the


9 cate, November 27th.


10 Q Well, do you know t:rat you signed it on t m t day, do


11 you know, not your conclusions? A I do.


12 Q What time of the day \"JaS it "hen you signed it?


13 A Sometime in t he forenoon.


14 Q What time vas it? A I don,t kno·w.


15 Q Now, you got this $5 up in the Higgins BUilding?


16 A yes sir.


17 Q V~here did you go from the Hic;gins Building, where did


18 you,so from there? A According to the receipt I must


19 have--


20 l![R APffiL: I obj ect to his saying, "according to the re


21 ceipt lt
•


22 THE COURI': DOn't tell according to the receipt. If you


23 remember, tell it.


24 lrR :EREDERICKS: Your Honor, the '.vi tn ess' whole answers


25 are based on t 110. t rec eipt, and he is dra\ving nOYl c onclu


26 sions from ',rIR t that rec eipt ShOVlS, he is not S?...ying he
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1 remembers it at all.


2 l.fR APPEL: Ee bas no :deht to do that.


3 THE coum: If he remembers Ie t him tell it, and if he does


4 no~, 1 et him say so.


5 MR FREDERICI~: He is not saying he remembers it.


6 MR APPEL: He has no right to draw conclusions, because


7 your Honor, that is· the verJ reason I ','as obj ec ting to


8 the introduction of the receipt.


9 THE COURT: I am perfectly clear; the question asked him


10 if he remembers.


11 :MR FREDERICEB: No, "If he remembers" is not in the ques


12 tion.


13 l"m FORD: And the witness has a right to testify to a mat


14 t er concerning Ylhich he has not an independent recoIl Ee


15 tion '7hatever, and he has a right to refer to a memorandum


16 and testify to a fact, even though the independent recol


17 lectioll of it may have been entirely obliterated.


18 THE COURT: That proposition is eliminated now, the court


19 underst.ood the question to be, ttVih ere did you go, if yon


20 remembe r. "


21 UR APPFL: That is it.


22 TEE COURT: Ium erst2.nd, ".he ther or not that is the


23 qu.EStion, tmt is acirnitted as the question, "Vfuere did


24 you g6, if you remember. It


25 HR APFEL: I am not askin~ about the receipt at all.


26 THE COUR.T: The question is, ttWhere did youqo if you
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remember.


lIB. FORD: Asst1.min,s the.t it Le tl"a t vay, a ",i tness has a righ


to testify, and he has a right to testify to that, even


though he has no independent recollec tion of it, by


memoranda made by himself.


THE COURT: Let us see if he has a recoIl ec tion fi rst.


TER FOPJ): Counsel have a right to ::;0 into that, and if the


vii tn ass cannot ansyrer by independent recoll~ction, he has


a right to refresh his memory, and he says, "Acoording to


tlEt receipt", which is signed by him, and the only thing


1tupon "'Fhic h I re~ly·, I must have g one to IJlrs Franklin IS


offie e, and did go to Mrs Franklin! s 0 fl'ic e, and I have


no independent recollection--"


THE COURT: We may reach that.


1m APPEL: Ee can do ·i t just as l[r Ford ':Bnt s him to do,


I have no doubt about that.


THE COURr: Answer the question.


HR APPEL: uevertheiliess t I take an €!CC eption to the c on


stant, and to the present instrnction, under the guise


of arguing an obj ection, or the reasons for an obj ection,


and th e constant instruc tion to the wi tness of how he may


answer my qu €5tions. I assign it as absolutely error,


and yrhile the damage has already been don e, I let the re


cord speak; it may be needed in the future.


I'"R FORD: If the court plEase, I have been cbarged


ui. til doing som ething I had absolute]y no int ention
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i11g, and your Honor will recall that the witness has


started to answer t1acc ording to that memorandum I mnst


have-- lt had gone that far, and I simply completed Vlrn. t


\~s undoubtedly in his mind.


TEE COURT: lVlr Ford, the matter is fully befol'e the court,


and certainly connsel has a right to make his assignments


of error, in order that they may be, as he states, used


in t.he future, and the court will not inter:6ere with it.


HR FORD: I am not -required by law to si t silent under any


snch accusations, and I h~e a right to explain my motives


at any time.


'J.'I-!E COURT: This court is not requirine you to.


A Vias the question, ltDo I remember when I Vlent?t1


MR FREDE?~C~S: Let the question be read, if I may make


the sugg estion.


(~uestion read as follows: t1Where eli d you go, if you


remember?U)


A At what time of the. day, may I ask?


HR APPEL: From th e 0 frice of the attorneys for the de


fense, in the Hirseins BUildine, on the morning of the 27th;


day of November, 1911, y,h ere did you go to from ther y, if


you rememb er? A I do not :recall yAl ere I "lent to, all


the places, I may have ~one to 25.


Q Do you remembefl going toth e tailor shop? A I be-


lieve I "If ent there sam etime before noon.


Q Before noon? A BefC1e I 1B ft for the 'beach.
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in the tailor shop, if you remember? A I don,t remember;


1


2


Q Now, let me see; "Nhat time of the forenoon were you


3 sometime before 12 0 'clock.


4 Q ~nat other place do you r~member being at before 12


5 o'clock? A I ViaS probably in the Waldorf before 12.


6


7


8


9


Q


Q


Q


Q


In the what? A The Waldorf Cafe.


The Waldorf Cafe? A Yes.


How many times? A Maybe once or t\rice.


W'nat time of t he morning was it when you '.',Jere in there?


10 A I couldn't state positively; sometimb before noon; af-


11 ter lEaving the Higgins :BUilding.


12 Q What oth er plac e di d you e; 0 to on t lat mon1.ing? A That


13 is all the place I recall.


14 Q And what did you do after 12? A Went dovm to the


15 beach.


Went to the beach? A yes sir.


In the e.fternoon of the 27th? A Afternoon of the


Sir? A Venice, Ocean Park.


Venice and OceEm Park? A Dovm trat way.


To what beach? A Venic e an d oc ean Park.


Q


Q


Q Sir? A The afternoon of the 27th.


Q What particular place in Venice di d you ero to?
~-'


A I don,t mov;; I guess I just walked up and do\m ocean


Q


Q


Q


16


17


18


19


20


21 27th.


22


23


24


25 way' if that is the name of the street. I don't mow•
....


And hoY; long did you ',',alk up and dovm Ocean Way, do\mQ26
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there? A Oh, probably 6 or 7 hours, all t he rest of th e


day, I beli fNe.


Q \ralked up and cbvm ocean Way at venie e? A venice or ,


OCeaI;l Park, I don't know just where


Q How? A Venie e or oc ean Park; I don, t khow just vrhere


they a re divided.


Q That is in either place or both places, that is what


you mean? A yes.


Q IV'Janttobefuirtoyou? A yes.


Q You went after lunch. A Did I go down to the beadh


after lunch?


Q yes. A .yes.


Q Do you know "here you had your lunch? A Uo. Proba'bly


I did not eat it; after lunch time I left.


Q You had lunch, but probably you did not eat it?


A lio; I didn't say that. I add I. Yf ent dovm aft er lunch.


Q You mean to say you didn't have, after lunch-hour, you


mean --


MR l"'ORD: Let the vri tness finish the ans·wer.


l!LR APPEL: I am nots oing to press it anY further. He


means after the lunch hour.


11:R FORD: Let th e wi tn ess finish his answer.


TEE COURT: F..ave you an unfinished answer? A I vant to


w.y I 'c.ent dovm to the be8.ch after th e lunnLhour; whether


or not I took lunch up here, I cannotre,call.


1m APPEL: You',",:ent dov'm to the beach. Did you have
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I knew.


Q Did you have an engagement do'M:'l t here that morning?


A No sir.


Q Fad no particnlar busin ass, in a general way? A I


beli eve there \'rere a c oupl e 0 f supposed prize-fighters


A No sir.


time to~o dovmth ere? A I couldn't


to eat dovm to the beach?


after lunch ~.


Q, You walked up and down the beach for 6 or ? hours.


Anybody vTi th you? A No sir.


Q All alone? A yes sir.


go dovm to the beach on $5.


training doyrn t bereat the time.


Q And you wanted to go and see them? A yes.


Q, Walked up and dovm 6 or ? hours, all alone there?


A Oh, I didn't fulk all the time; I sat dOVin sometimeB'.


Q, But all alon e? A yes; probably -- maybe I met somebody


Q And you walked up and dovm the beach there for 6 or ?


hours, and sat dovm sometimes?


llR :EREDERICKS: We obj edt to t hat as al ready answered.


Q, All right. He has mid tmt. A yes sir.


Q All right. That is good. I take your suggestion.


}Tow, didn' tyou testify here a little while ago vrhen !,~r


Rog ers v,ase e.:amining yon, you were in a hurry on t?e morn


ing 0 f the 2?th togo dovm to the bea.ch? A· I did.


Q You Y8.ited then; ~y"ouwere in a hurry, to :30 do"m to the


beach -\fhen Franklin ~ave you the $5 and you wanted until
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1 Q You couldn't go dovll1 to the beach on $5? A lifo, I h8.d


2 more mon Ey of my ovm in my pocket.


3


4


5


Q I am not addressing myijuestion wheth er you went on that


$5 or anythin:s else. You were in a hurry in the morning


to go dovm to the beach. You said so, di dn' t you?


6 MR FREDERICKS: That is obj ect ed to, may it please the court,


7 on the ground it is no t re-c ros s- examine. ti on 0 f anything


8 bro~~ht out on redirect, on the ground it is fully covered


9 and of course, 'Ire do not wish to be technical to 1lr Appel


10 e:amining t his 'witness \7h En Hr Rogers ':fent over the ground


11 vlith him yesterday. We do hot "ltvant to mal\:e tlRt objection,


12 tnt in view of the fact that Ur Rogers covered this ground,


13 ',T,e object to this on thegronnd it has been covered.


14 MR APPEL: Novf, your Honor, here is the idea: this opened


15 it, your Honor. They introduced this paper, and they asked


16 him vrhether or nint he signed this receipt, and he ::ays yes,


17 and when I asked him when, he says that he must have sign-


18 ed it on the 27th, and he says tl:Rt he must have gone over


19 to Mrs Franl:lin's office, and signed it there, it is in


20 the handwriting of lErs FranJr-.lin; he remembers that, be-


21 cause this receipt shovrs it, and I ...·.ant to sho'rr the circum-


22 stances, your Honor, that there is nothing in his memory


23 to indicate ,:[hen this ::rec eipt ",as signed.


24 MR FREJ)ERICKS: And he has sai d --


25 1I1RAFPEL: I want to cover his doings on trat morning


26 on that cate, for the purpo se of sh07ring t re,t it is not
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1 true that this L eceipt\"as signed on th e 27th day of November


2 1911.


3 lrR FREDERICKS: He has not s t.ated it VlaS.


4 HR APPEL: That in view of the testimony of this "\7Ii tness


5 that ],11' Franklin talked to him about the morhing of the


6 27th at lEast 50 times, your Honor, that this l"eceipt has


7 been concocted for the purpo se of tiei~ him up to it.


8 Then, and in view of the fact it app~ars absolutely fresh -


9 ][R FREDbmCKS: We can show w.he l' e t ffit rec eipt has been in


10 the last month or two.


11
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l3pl MR. APPEL. Yes, you can shm'l it by Fr ank1 in. Ther e is


2 where you get most of your evidence.


3 MR. FREDERICKS. No, sir.


4 THE COt~TO Let us have the answer. It has probably


5 been gone into. 'Probably it has beal covered, but it does


6 no harm. What is your answer to the question?


7 A 1 do not recall it.


8 THE COURT· Read it •


9 (Question read.')


10 THE com T· What is your answer?
there


A 1 said that 1 was in a hurry, and maybe several varie-....


ties of hurry.


13 MR. APPEL. Q Oh, several varieties, well, then, it was


14 some variety of hurry, was it not? A 1 had no object


151 in view in going, other than for a little recreation.


16 Q But you wer e in a hurry?


17 MR • FORD. Let the \'IT i tness finish his answer.


18 MR. APPEL· That is all 1 care about.


19 A In a hurry.


20 MR • APPEL. Fe is going of f the ques ti on, your Honor, and


21 I do rot propose to--


22 THE COURT' Finish your answer, ;,1:. Mayer.


23 A Yes, in a hurry.


24 MR. APPEL. Yes, sir, that is all. Q Now, Mr. Witness,


25 did you go up to Mr. Franklin's office between 8:15 of the


26 morning of the 27th of November to 10 o'cl~ of that morn
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A No, sir, not in the


is wiitten with one kind of


remember.


Q Ih W1(1)U use a fountain pen?


habi t of us ing a fountain pen.


Q Now, you notice, if you ~e able to, and 1 may


THE COUR T. Wait . a momen t •


MR. FREDERICKS. We obj ect to the wi tnes8 attempting to


answer a question of that kind, it being a matter of


expertism.


MR • FREDFRICKS" Just a moment, Mr. Witness.


tell you that.


ing, go up to ~h. Franklin's office and see Mrs .. Franklin?


attract your attention, you notice all the writing in that


""A 1 don, t remember ..


Q Did you go between 10 o'clock that morning and 12 0'c100


of that morning up to Mr. Franklin's office? A 1 don't


receipt except"O.H.B. Mayer"


pen? A Yes, sir.


Q And "O.R.F.Mayer, " written with another kind of pen?


A yes, sir.


M~ • FORD. We object to that--


~m. APPEL· And was the same ink used in writing all the


writing in that receipt except your name? A 1 couldn't


ink and signed by you With another kind of ink? A 1


couJdn't say that.


THE COURT. He says he doesn't inow.


MR .. APPEL· He has not qualif ied as an expert. Do you


deny here that this receipt was prepared by one kind
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1 MR. FORD' Just a moment. Was that question answered. 1


2 move that it be stricken out. 1 want to make an objec-


3 tion. If you will read that last question and let me


4 make my objection to the court. (Last question and anawer


5 read by the r epor.:t;er • )


6 MR, FURD· We object to that question as being along the


7 line of expert testimony, calling for the conclusion of the


8 witness, matter on which he has stated he don,t know whether


9 it was or not and therefore any other ansilter wouli be a


10 conclusion and upon the ground that it calls for a conclusio


11 and no founda.t ion laid that this \V i tnesa is an exper t as


12 to iBk wr it ing or inks, and we object to it,


13 THE COURT' The witness will not give his opinion but his


14 recollection and memory of the execution of the ~ocu-


15 ment.


16 MR, FORD. He haa already answered he don,t remember whether


17 it W:lS written with different ink.


18 THE COURT. All right, restore the answer. Objection over


19 ruled.


20 MR. APPEL.Q. Now J if you should come to the conclua ion or


21 have an opinion, and by an inape~tion of this receipt you


22 should determine that a portion of the receipt and the


23 signing of it by yourself wa.s acoorrplishedby the use of


24 different inks, wouJdn,t that very likely tend to convince


25 you trat you did not sign this receipt at


26 its preparat ion?


MR, FORD· We obje at upon, the gr ound that i tscgr~JI~~
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conclusion of the witness. It is assuming facts not in


~idence; is a hypothetical question addressed to the


witness who is anot an expert; speculative; calling for


a concl~sion of the witness; incompetent J irrelevant and


immaterial and not recross-examination.


MR· APPEL. Yonr Honor, he was allowed by your Honor-


MR. FORD. And argumentative.


MR. APPEL. --he was allowed by your Honor to draw a concl u


s ion to tie up to this r edeipt the fact tha t he signed


this receipt over there in Mrs. Franklin's office on that


day because he saw the receipt here, and he says by


judging by the receipt, and they read to you some kind of a


section--


MR. FORD. 2047.


MR. ArrEL. That has no appJication at all to this procedur


absolutely none in the least, and~ey tel~ the witness, in


arguing the objection, how he could answer from the exis


tence of one fact J and without recollection of his own J


without his own memory, how he should tie up and truth


fully assert a fact, even if he haa no men.ory on the subjec


Now, that was only an opinion or conclusion J of course J whi


the witness was allowed to state, that the probabilities


were, from an inspection of this receipt and the date of


this receipt, that he must have signed it on that day.


That is all he could,do, because he had no independent


recollection.
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ink.


he testified to then 1 don't know how to cross-examine


hinl as to the circumstances to break down those conclu-


state his conclusions on direct and I cannot crOBS-eXal!:ine


Can be


If that ain't cross-examination of what


Read that question.


Now, on cross-exalliination of that fact 1 tave also a


u
Isn t that cross-examination of his conclusion, of,


THE COURT


his tieing up; isn,t that cross-examination?


wight to say, now, ain't it more likely that ycur concl~-


B ion that you signed it on tha t day, and over at Mrs.


Franklin's is not well taken, because the receipt shows, if


it does show ar..y thing to his ll'ind, it does show that one


part of it i6 in one ink and another part is in another


THE COURT. Answer it and then explain it.


a witness and 1 ought to subside.


THE COURT. Answer the question.


A Can 1 give an explanation With that answer?


sions on cross'?


(Last question read by the reporter.)


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20 A 1 couldnJt, state posi tively.


21


22


MR. FORD. Now give your explanation if you desire.


THE COtJ'RT- What is your explanation?


23 A It doesn't look to me as if there are two different kinds.


24 of kind ~


25 MR. APPEL. Now, that is pr oper. 1 put it. It doesn't 1


26 to you two different kinds of ipK and for that reason you







1 cannot state.
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Now, isn't it a fact that you say that


MR • FORD. That is his reason now, one of his reasons novi.


MR. APPEL. one of his r easona; that is one of his reasons


he a aya • Now, you propped him so he can give other reasom


1 suppose.


2 you nwst have signed it on the 27th over at Mrs. Franklin's


3 office bedtuse you think that it is the signature and the


4 body of the receipt, you think are in the same kind of ink?


5 A Yes, sir.


6 MR. FORD· Jus t give me an opportunity to object. I would


7 like to hear that last que.::tion and answer read.


8 (Last question and answer read by the reporter. )


9


10


11


12


13 THE COURT· Mr. Ford, have you an objection to make to the


14 court?


15 MR. FORD· 1 wallll.t't talking to the court or to the Witness.


16 TB'ECOUR T. You wer e interfer ing with the cross-exaruination •


17 MR. FORD" 1 was not interfering and 1 object to any such


18 aspersion on my conduct by the court" 1 rnade a ren:;ark in


19 a low tone of voice not intended for the court nor for the


20 witness. Counsel was standing here where he ha.d no business,


21 and 1 made the remark and he started to reply. 1 'was not


22 tal king to him. It is a r ernark which 1 made to myself.


26 Q Now, isn, t it a fact that one r ea.son Why you say J one 0


23


24


25


MR. APPEL. Let the record show that he is. talking to himsel:1i


in auch a loud tone that counsel standing over here at least


two feet heard it.
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1 the other reasons that you say you signed it November 27th


2 is because it iadated that day?


3 MR· FORD' Objected to upon the ground that the witness has


4 a right to assume that the document is corr~ly dated.


5 That if a n,emorandum is made when the facts are fresh


6 in the memory of the witness he has a r igh t to rely on the


7 docurr:ent for the purpose of fixing that date.


8 THE COURT' Overru) ed.


9 MR. APPEIJ' We take an exception to counsel again instruct


10 ing the witness and putting into hie mind how to answer


11 the question. Answer the question With your Honor's


12 permission.


13 ~m. FREDERICKS. Does the Witness rememtr the question?


14 A 1 do not.


15 THE COUR T. Read it.


16 (Last question read by the reporter. )


17 A It is not.


18 Q, MR. APPEL. Well, do you remember actUi 11y sitting down


19 there or standing up there at Mrs. Franklin's office on that


20 day and signine that paper? A 1 do not.


21 Q Did you see her write this receipt en this day?


22 A I don,t reca:l.


23 Q Do you remember where you signed the receipt, of your


24 own menlory wi thout-_ A I do not. 1 said before 1 must


25 have signed it up there.


26 Q When did you have the final settlement in franklin's
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that? A 1 don,t recall.


Q Don t t you r err-ember tha t 2 or 3 days after that you had a


final settlement for the work you had done for him before


office with ivlr. Franklin, that is after the McNamara case


was over? That may give us some clue?


THE COURT. 1 guess before we go into that branch of the


case ~Yle will take the noon adjournment.


MR. FREDF:RICKS' Maybe we can finish with this witness.


MR. APPEL· 1 think we can finiah.


THE COURT' Go abead if you can finish in a few minutes, go


ah eda..


1m • AP PEL • Jus t one' or two mor e que s t ions. Q Do you


remember--is the last $5.00 that you earned in the work that


you have adverted to when youwere working for Mr. Franklin?


A t believe so. 1 wouldn't say positively.
•


Q You see 1 am trying to find--after the 28'b you didntt do


any rrore work? A Not onthat particular case.


Q 1 mean in that particular case? A Yes, sir.


Q You didn't do any more work. This $5.00 in for work you


did actually in that case?' A Yes, sir.


Q Now, you said somethin~ about giving you this on account;


it was not final payment? A 1 believe it was final


payment.


Q Now, didn1t you say a while ago this was on accougt, if


1 remember you right? A Maybe 1 did; 1 don't recall' if 1


did or not.
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1


2


3


v
Q You don t recall? A No, sir.


Q Don't you remember seeing ;.1r. Franklin the night of the


27 th?


4 MR • FORD. Obje cted to upon the ground the document itself


5 says in ful:k., and ~t is the best evidence of its cont ents 9


•
THE COURT Objection overruled.


MR. APPEL, Y/our Honor, a r ec e ipt-


THE COURT' Objection overruled,


6


7


8


9 MR • APPEL. A receipt can always be con~radicted. It doesn t IJA
I


:Jij


10 say in fu] 1, ei ther •


11 MR. FORD. Let me see it.


12 MR. APPEL. There it is, Look at it and Bee if it says


13 in full.,


:~I..
,~


I'~.'i
I"
"
11
j


14 MR. FORD. 1 beg your pardon. 1 withdraw the remark.


15 THE COURT· Objection overruled.


16 MR. FORD. 1 withdraw the remark, it doesn t t so state.


17 THE COURT. The objection is overruled, let's have the


18 answer to the q~estion. Go ahead.


19 A 1 don~t recall.


20 MR. APPEL· All right. There isn't enough about this


21 transaction to have been absolutely fixed in your mind


22 as to the timE;,circU1I!6tances and things like tha t? A Othe


23 than the card 1 did. see refers to the same amount of money,


24 is an exact dupl ic ate of that.


25 Q Exact duplicate of this as to the amount in the card?


26 A And the time.
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1 Q NOW, 1 am just going to ask you onw question: You


2 said a little while ago you were not waiting for Mr. McLaren


3 up in the District Attorney's office. I just want to


4 I clear that and 1 will quit. A yes, air.


5 Q 1 read you aome of your tea t imony, 6786, didn t t you


6 testify as follows here:' "Q Was Franklin up there at


7 the JInstrict Attorney's office when you got there? A No,


8 e: ir, he was not 0


9 IlQ. Was he there while you were there? A He was up there


10 the other day while I was there waiting for ?f:r. McLaren.


11


12


1


13


14


ttQ Oh, Mr. lwb Lar en , this gentleman here? A Yes, sir."


18


19
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24







Q -- And you recalled it, di d


Immediately? A -- yes sir."
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Q, -- The}1U'rns man? A -- I don,t know' whether he is a Burns


man or not. Q, -- Is he th e nan that first brought it to


yonr attention t.rat you were t here on the morning of the


27th? A :Ho si r. Q, -- Did l~r Franklin see you before


you went to the District Attorney's office? A -- Uo si r.


Q -}- Did he see you up there? A -- yes sir. Q -- Is he


the one t hat talked to you? A -- He talked to me, yes.


Q, -- Abont this matter of your being t rere on the 27th,


huh? A -- yes sir. It You keep on wi th the ansvrer at


the request of the Di strict Attorney, just let him fin-


ish: itA I believe he asked me if I was a certain morn-


ing, the 27th, probably.


you? A -- yes sir. Q


Didn't you so testify?


1!iR FREDERICKS: Now, that might be misleading, :Y10ur Honor,


and VIe think in all fairmess to the witness, that he


should understand. I don't ~ffint to coach a ~~tnews -


!':lR AFF:EL: Let him l~ad it.


TEE cou~r: Let him have the document and look it over.


1m FORD: "iVe object upon the ground the Iecord itself is the


best evidenc e what he t estifi ed to the other day, and that


it doesn't tend to impmch any testimony that was given on


the present occasion.


TEE COURT: Obj ection overruled. Let the Witness examine


hhe record. &amine the record, Mr Witness.


fEE rITNESS: I have.
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regard to some reports.


Q. In:' egaI'd to some reports? A SOme reports 'which I de-


livered to his house on the night of the 25th; some yel


lov! slips.


Q. And that is vrhat you say he asked you 40 -- 25 or 50


times a~out. A Probably that is why he v~s trying to get 


trying to locate me; maybe he was and maybe he ""Jas not.


I don,t know his object in asl:ing me about these reports.


Q. And at the time when you met HI' Franklin up in the


District Attorney's office, and you have said that you


answered right av~y that you remembered the occurrence


of the 2rlth, you had already discussed that matter with


his vrife, and vIi th }'ir Ford; is tra t no t c orrec t?


HR APPEL: That is leading and suggestive; it is proping


Tm~ COURT: What is your answer? A My answer is that I


had met the gentlemen months before in the momng.


MR APPEL: Did you so testify; that is all I asked you?


]ER FREDEHICKS: Which gentlemen? A I did. 1£1' }'rcLaren.


HR APFEL: Didn't you tell th e jury here that you had


been asked 50 times by IJr Franklin refore you could remember


the 27th day? A No sir.


Q. You didn't say that here? A No sir.


IJR APPEL: That is all.


REDI [{ECT BXA.T\UNATI mr


:MR FREDERICYJ3: "\Vhat did you say in th?t regard? A In
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1 up again.


2 l",TR FP.EDERICKS: No, it is not. It is making a straight


3 si tuation.


4 THE COURT:


5 sustained.


It is 1 ESding and suggestive. Obj ection


6 A I beli we I testified the same thing


7 THE COURT: Don't answer the question.


8 HR FREDERICKS: Well -- has your Honor to go to same pro-


9 ceeding?


10 TEE COURT: How muc h time do you <tan t ?


THE COURT: I have the insane proceedings.


!!R W.EDERI CKS : Four or five minutes.


13 lfR FP.EDERICKS: We better let it go over.


14 EEAPP'EL: 1iay I ask trat the witness be required here


15 when--


16 UR FRE.DERICKS: We are : lD.Ot hhrough.


17 2 o'clock.


We vant him here at


18 ER APPEL: We want him for sur-rebuttal. 'iHe want him to


19 re!llain un der sUbpo ena.


20 THE COURT: Vfe take that up 'before he leaves the stand.
v


21 'JUlY admonished. Becess until 2 P.~.)


22
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MONDAY, JUNE 24, 1912; 1:30 P.M.


on the stand for further cross-examir-ation:


Defendant in court with counsel.


Case r esurned.


J 0 H N


Jury called; all presen~.


R. IT A R R 1 N G TON,


6


7


8


9


10


11


THE COUR T· You niay proceed with the cross -exarr,ination.


MR. ROGERS. hll. Harrington, you said you were not testifyin


for immuni ty. Why, then,· did you demand immunity before


you testified!'


MR. FREDFRICKS. Objected to upon the ground it is inconl-


petent, irrelevant and immaterial.


12 THE COUR T. Ov-erruled.


13 I


14 I


15 1


16


A On account of the threats that you made in open court.


MR. ROGERS. Q What threats did 1 make in open court?


A You made some reference to there being other counties


in this state and other prosecutors.


17 Q Your conscience hurt you about some other counties in


18 this state?


19 MR. FORD· Objected to as incompetent,irrelevant and irrma


20 teria1 and not cross-examination.


21 THE COURT. Objection sustained.


22 MR. EOGERS. Q 16 there something that yeu are conscious


23 of about other counties in this state that made you think


24 that those were threats when 1 mentioned other counties?


25 MR. FORD. Objected to as calling for a conclusion


26 \V i tnes s; incon!peten t, irrelevan t and immater ial .







2921


1 MR. ROGERS. Explain his answer.


2 THE CCURT. 1 don't think you can go that far, Mr. Rogers.


3 Objection sustained.


4 MR • ROGERS. Exception.


5 Q You say you demanded immunity because 1 made some threat


6 about other counties in this state. If there is nothing


7 in any other county in this state that you are afraid of,


8 why did those references to other counties appeal to you as


9 threats?


10 MR. FORD. Objected to as not cross-examination and as


11 argumentative; incompetent, irrelevant and immaterial.


12 THE COUR T. Overruled.


13 A 1 did it as a matter of protection so you could not carr


14 out your thr ea ts •


15 I MR. ROGERS. Q. Will you mention any threat 1 made?


themselves are the best evidence.


16


17


MR. FORD. Objected to on the ground that the records


Got the record here in


18 court •


A You said there were other counties in this state and


other prosecutors, and the matter would not end here.


MR. ROGERS. Q Did 1 say the matter would not end here?


!!R. FORD' Objected to as incompetent, irrelevant and imma


terial and not cross-exan;ination and not the best evidence.


19


20


21


22


23


24


25


26


MR • ROGERS. Cause for his concl us ion.


THE COURT. Overruled.


THE COURT. Objection Bustained.
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1 MR. ROGERS. Q Don't you know, as a ffiatter,of fact, 1


2 didn't say anything about the matter not ending here in the


3 argument to the court, 1 merely mentioned that there were


4 other counties in this state, over which this court had


5 no jurisdiction, isn't that true?


6 MR. FORD. Objected to as incompetent, irrelevant and


7 irrmaterial and not cross-examination.


8 'THE COUR T. Objection sustained.


9 MR. ROGERS. Q So you thought it a ~atter of precaution


10 to demand immuni ty, al though you ha\Te never done anything?


11 MR. FORD. Objected to as having been already answered.


12 TBFCOlmT. Objection sustained.


13 MR. ROGERS. Exception.


14


15 I
16 I


Q You turned around to the Judge, didn't you, and asked


him to say to you that you were testifying mnder compulsio~


why did you do that?


A Did it so as to make sure of my ground before 1 pro-


ready answered, no t cross-examination; incorr!petent, irre-


MR· FORD· Objected to as haVing been gone into fully, al-


THE COURT. Overruled.


MR. FORD· Obj ec ted to as already answered.


ceeded.


THE COURT' Overruled.


MR. ROGERS. Q And what ground did you Vi an t to make sure


of?


levant and in~aterial.
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1 A That 1 would not be subjected to any further--to any


2 prosecution in tre future.


3 MR • ROGERS. Q What did you think you might be prosecuted


5 MR. FORD· Objected to as irrelevant and immaterial, not


6 haVing been--not being cross-examination.


7 THE COURT· Overruled.


8 A Not knowing what you had in mind at the time you spoke


9 1 could not answer.


10 MR • ROGERS. Q You thought ict- was an idle remark, then,


11 ~aving no meaning to you?


12 I MR. FORD· Obj ected to as calling for a concl us ion of the


13 witness, not cross-examination; incompetent, irrelevant ani


14 immater ial •


15 THE COURT· overruled.


16 A No, sir, 1 could not tell.


17 MR. ROGERS. Q IS there anything in your mind now that


being cross-examination, not proper cross-examination.,


Counsel well knows that the only manner in which a witness


can be impeached. along that ground, is not by instances. .


makes that remark about other prosecutors significant to


you?


MR. FORD· . If the court please, we object to that as not


of specific misconduct, but by shoWing that the general


reputation of the witness for truth, honesty or integrity.


is bad. If there is anything counsel has in mind that
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1 wi tness rr,ay have done that shows his relation to the case,


2 he has a right to ask him about it, but-he has no right


3 to ask the witness anything about misconduct in the past


4 except to ask him if he has ever been convicted of a felony,


5 he may ask him that. Now, he is insinuating misconduct


instances, even if he should recite a specifio instance


of mis con due t on the par t of this 11 i tness, i t would no t be


proper cross-examination.
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on the part of this Witness by his question. Specific
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1 THE COUR'l': Certainly would not; no doubt about your posi tjm.


2 JTR F01ID: If he \vishes to show something thi s wi tness has


3 done in relation to the case, let him put the question,


4 but he cannot go off in a wild speculation whether this


5 witness has ever misconducted himself in any manner.


6 THE COURT: This, I take it, is on the theory of searching


7 his mind as to the statement he was not testifying for a


8 particular object.


9 1:rR FORD: If that is the obj ect, ,we obj ect upon the


10 grolUld it has been fully answered.


11 TEE COUHT: 'Well, I am not so sure but that obj ection is


12 I well taken, but will resolve the doubt by ove~ruling it


13 and let it go in cgain.


14 A 'Hhat is the question. (Last question read by the


151 reporter.) A No sir.


16 ltlR HOGEHS: Then, why is it you d emended immunity before


17


18


19


you testified?----_--:-- .-- ------,,---
lJrR :FOT:ID: '7e obj ect to t hat on the ground it has been fully


answered.


20 THE COlffiT: Obj ection sustained.


211m ROGEHS: You demanded immlini ty from prosecution, did


22 you not, before you testified? ~by did you do it?


231m FOPJ): We obj ect to that on the ground it has been


24 fully answered.


25 lER 70GB 'RS: If you had nothir.g to be prosecuted


26 HR FORD: '\7e olject to that on the ground it has
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did not.


Q, Did you ever meet Franklin any place outside of your


2927
1


Hoffman C~fe


your office


A No sir.


A At 1,ft Lowe.


At any time or place or under any circumstances? A No


And you say his visits td you in


Are you as sure you never met Franklin at the


Did you eve~ meet Franklin at the Waldorf saloon?


Not between you? A No sir.


And lrt Lowe, yes.


\


You gave Franklin money, though, didn't you? A I


lIo sir.


Q.


Q,


didn't exceed three times? A Oh, comparatively few times;


Q, \Vhat? A And 1ft Lowe, that I testifi 00.


A No sir, never a dollar went between us.


Q.


Q.


it might have been more than three; it was very, very few.


Q, You had many t ransacf'tions ';;i th Franklin, di dn' t you?


sir.


Q You are sure of that? A yes sir •


Q No~i, you said you did not meet him, you did not recall


whethei you ever met him on the c.fternoon of November 27th.


Do you~esire to change your ansyrer in that particular,


you stay VIi th it? A I stay right '.'Ji th it.


office and his house?


Q


A


A lfy memory serves me that way, yes sir.


it Your memory serves you that 'Nay? Ayes sir.


it Axe you. ':villing to sC'.y posi tively that you never did
\


meet Franklin at the Hoffrran Cafe? A Yes sir.
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that means.


eros s- examineti on.


1m HOGERS: No sir.


A I


Because you do


A No sir, be-


why do you say t "I do not r e<fall. "?


do riot r ec all.


MR ROGERS: He said he didn't remember;. he didn t t r ec all.


Of course, all lav,ryers are familiar ,'lith that" didn't


remem.b.er" and I'didn' t r ec all" answer. 'He all know Vlhat


being asked and given now.


the witnews, the same ans\vers elicited from him that are


proc ending s.


THE COURT: That is my recollection of Baturd~ts


state whether or not Franklin c aIled on you about half


not wish to make a positive statement?


on the afternoon of November 27, as you have said that you


did not meet him on the morning of November 28th?


HR FREDEHICK.S: That is obj ec t ed to, may it please, ' the


court t on the ground it was fully gone into SaturdtWon


past 3 or 4 o'clock in the afternoon of november 27th?


lrR FREDEPJCKS: In which the same questions were asked of


cause there VlaS nothing transpired that v/ould refresh my


recollection as to a visit t if he did come to my office.


Q, Will you say as positively that you did not meet him
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result in later.


the answer is not fair and an honest answer. 1 will venture


MR • FREDJmlCKS. Yes, sir,


You carne so near covering this ground


And we all know just exactly what that may


In view of the evidence we will introduce it


MR • ROGERS.


the tr anser ipt.


MR 0 FREDERICKS. We wi 11 take your evidence when you do.


k'R • ROGERS. 1 have no doubt you will.


MR. FREDERICIS. Simply impossible--


THE COURT. Just a moment, gentlemen, 1 want to look at


on paye 2918 that it is diff icul t to see the differ enc e,


but 1 assume you do not expect to pursue it very far--


kWH • ROG ERS • No, s ir •


THE COURT.· --and 1 will resolve the doubt by letting


MR • ROGERS.


will· become farcical, thls answer.


Witness answer the question.


to say that any man would have to give that answer if asked


about whether he had met an acquaintance or friend at one


certain day without there being sornepartieular thing to


call it to his attention, he would have to say he didn't


remember.
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A In "1r.


Q Yes. A yes, sir.


Q You had the key to the safe, didn 1 t you? A Yes, sir. 1


had one key, not "the" key. There were several keys.


Q How many keys were there? A 1 don ' t know.


Q You know ~~r. Darrow did not have any combination or key


to that safe, don't you? A 1 do not know.


Q What is that? A 1 do not know.


Q You never saw him use it? A No, sir.


Q You never saw him have it, did you? A No, sir.


office in the Higgins Building, didn t tnyou'?'


Harriman ' s office?


16


17


18


19


20


21


22


23


24


25


26


1 A What is the question?


2 (Question read by the reporter.)


3 A 1 didn't say that 1 didn't meet him on the afternoon of


4 November 27th, but 1 do say poai tively that 1 did not meet


5 him on the morning of the28th.


6 MR • ROGERS. Q Now, why is it that you ar e uncertain abou t


7 the one and absolutely certain about the other?


8 MR. FREDERI'KS. We object to that by reason of the fact


9 that that same question has been asked and answ~red a great


10 many times, iden tically the same ques tion.


11 MR. ROGERS. 'I think the witness knows what 1 mean.


12 MR. FORD. If the Court please, the witness does no t know


13 any more than we do about it.


14 THE COURT. Objection sustained.


15 MR. ROGERS. Q You had the combination to the safe at







Q And you occasionally us ed it? A Yes, sir.


Q Did you use it on the afternoon of November 27th?


A 1 dan t t remember.


Q Will you say you did not? A No, sir.


Q Will you say you were not at the safe and opened the


Q Why not? A Because 1 don't remember.


Q Is your recollection good? A Fairly;:so.


Q Do you know whether or not you were getting money as a


5
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1 Q But you had it all tbe time that you were there at the]


2 office, didn't you? A 1 had a key, yes, sir" (


3


4


6


7


8 safe on the afternoon of November 27th? A No, air j 1


9 not.


10


11


12


13 Burns detectiy,e during the time you were pretending to work


14 for the defense 1 A 1 know absolutely that 1 never got a


15 five cent piece or equivalent to a five cent piece from the


16 Burn~ .A&.f2.ncy in my life,' ei ther before or after that cas e.-
17 Q Directly or indirectly? A Indirectly or any other way


18 in GOd's green earth that you can form a question"


19 Q iCo you know what your number was on the Burns roll?


20 MR. FREDERICKS· That is objec ted to, may it please the


21 court, as being foolish and assurLing a fact not in eVidence, ,


22 that he had a number on the Burns de tee tive roll.


23 MR" ROGERS. 1 know that 1 canno t pr oduc e it--


24 THE COURT. Objection sustained"


25 lAR" FORD. You know bet ter •


26 MR" ROGERS. Yes, 1 know better than what you said.
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THE COURT· Objection sustained, and that ends it.


MR • ROGERS. Couns el says 1 know be tter. Cer tainly 1 know


bet ter •


THE COURT. The court's criticism is directed at counsel's


remark on the other side, Mr- Rogers.


MR .. nOGERS. Thank you.


MR. ROGERS. Q lli you know of anybody who saw· you or could


testify to your whereabouts on the morning of the 27th--


on the morning of the 28th of November 1 A Except my


daughter when 1 left the house; we were keeping house •.


Q And do you remember what time that was? A Approximately


a t 9 0 1 C } 0 ck •


Q, Approximately at 9 • A 1 lived at Angels Flight'. and it


only took 10 or 15 minutes to get to the office.


Q Aside from tha t do you know anyone who knew your where


abouts? A Except the regular help of the office, 1 do not.


Q Do you know anyone who knew your whereabouts on the


afternoon of November 28th--November 27th, 1 beg your


1
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pardon? A No, sir.
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1 Do you mow of anyone Vlho mew your 'Nhereabouts on


2 the cfternoon of Nov~aber 28th? A No sir.


3 Q Can you give us anyone Y/ho mew your 'Jrhereabouts on


4 either of those dates, ex:cept your da'l\.cshter?


5 HR FORD: Obj ected to upon the ground it is not cross- ex:am


6 ination as to ~:vhat other peopl e may have knO\m about his


7 movementS', is not cross-examination of this '.vitness as to


8 hms ovm movements. It is only laying the foundation for


9 somethil~ else which is not cross-exa~ination•..,.
10 THE COURT: Obj ec tion overruled.


UR HOGERS:


11


12


A I· do not outside 0 f the fac t I was in my offie e.


Do you know the eOTI1er of Third and Los


13 Angeles? A In a general w'ay, yes.


circumstance or what occasion led you to the corn er of


Angeles? A I do not recall.


Third and Los Angeles? A There was no special reason for


my going there. If I went there, it ~as passing by, \~lki


Any business there? A None whatsoever.


Passil~ by, vml~ing where? A At Third and Los Angeles


Well, -'i6lking to ';rhat place? A No particular place


JUst wal~ing? A Just walking. I used to walk arou


Can you give us a sort of an idea wnat business or what


What was the oocasion of your going to Third and Los


'\:7he11? A I dont t remEmber.


Have you been there? A I presume I have.


But you do mow the COTI1er? A I mow the corner.


Q


Q


Q


Q


Q


Q


Q
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1 the different streets of the city. I had no place to go.


2 Q Had no place to go? A No sir, after office hours. I


3 would \valk around.


4 Q How many times did you cever go to Third and Los Angeles


5 A I don,t knovl that I went there over once. There is


6 nothing that fixes it on my mind.


7 Q Not over one e? A I may not. I might have ~one


8 there tvrice. I don't recall. There is nothing fixes it on


9 my mind.


10 Q You s aid you were a laV'JYer, did you not? A yes sir~


11 Q ,~y is it you will admit once at Third and Los Angeles


12 vdthout occasion, without circumstance, V'nthout reason for


13 your being there, and won't admit more thm one e?


14 UR FORD: Objected to upon the ground that the whole ques-


15 tion is a sUbject of argument; incompetent, irrelevant and


16 immaterial, and not cross-examination.


17 1JTR ROGEP3: \',1hen the witness demands im.muni ty, if your


18 Honor please, that places him in the category sL~gested by


19 the ?th Appellate, and permits an interrogation as to his


20 reasons, his statements, his whereabouts, and his cctions


21 in full.


22 TEE COUBT: Your question assumed at least one fact not


23 in evi"dence, llr Rogers.


241m FR1!--:DERICKS: Assuming that he has said positively that


25 he was ever at the corner of Third and Los Angeles.


26 ~ives his j~dgment that he was there, probably.
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Assumes that he ','.lent there without occasionTHE COURT:


or reason.


MR 1WGERS: That is true. Your Honor's criticism is good.


Now, you have admitted that you have been there at least


one e, but you won't admit more than one e. Were you there


mo re than one e? A I do no treeall.


l'fR FORD: .rust a moment -- viell, he has ansvlered.


:MR HOGERS: Will you t ell us ~Jlything, any ci rcumst anc e, .


any occasion that led you to the corner of Third and Los


Angeles, except the once? A I didn't say I was led


there by any occasion once.


Q Will you give us the ci rcumstance or purpose or reason


that led you there the once?


JIR FaRD : Obj ec t ed to --


THE COURT: Overruled.


A Th ere ',,'Jas no sp ec ial reason, vvalking c,round.


J,fR HOGERS: Just Yrcilki4:s around. A yes.


Q Looking the landscape o'er, as it were; so? A I was


velking around there; that is the etplanation I give for


being there.


Q Do you knoW' ',vho ','JaS there at the same time you were?


A No sir.


Q Do you knoW' hoW' long it was before the 28th day of


Hovember? A I do not.


Q Will you say it ,'..as a week before? A I don, t fix


it in reference to any date; because it .was just
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1 aronnd. There is nothirLg to fix it in my mind at all. I


2 know where the pI ec e is the same as I know wh~ re Fourt h


3 SJild Hill or Sixth and Spring 0 r any oth er co mer yon "11OUl d


4 designate.


5


6


7


Q Do you :::-emember the saloon on th e corner? A No sir.


Q, Were you ever in there? A No sir.


Q Will you say positively yon were not? A I ,viII say


8 absolnteJ¥ and positively that I was nwer in the saloon.


9 Q Were you in the Innch connter at that corner? A No


10 sir.


11


12


Q


Q


Or in any building at that cornefl? A No sir.


When you got to Third c~d Los Angeles, did yon stop


13 and look around a spell and Vie'lll the vari ous angl es of the


14 street, and so forth? A lifo sir.


15 Q You did not? A No sir, I had no interest in the cor-


16 ner at all.


17 Q Had no interest in the corner at all. HrHarrington,


18 how lo~g did you say yon had been a corporation lav~er,


19 so-c aihled?


20 HR F01ID: Obj eo ted to upon th e ground it has been fully


JIR 3.OGE:(s: Ho, it hasn't.


UR RHID: At the very beg il1ni~g 0 f the cross-ex8J-nination,


if the court please, he testified for 10 years he had


been an attorney for the City Railroad Company of


answered.


Chicag o.
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THE COUHr: YJell, he can say it again in one moment.


I asS11-me this is no t going to any 1 ength.


MR FORD: I Yfant to c all the court t s att ention to th e fact


that counsel often goes back an d refers to some question


merely by way a f argument, and asks the same quest ion


over so many times that if we didn't object once, he


will repeat it all day. If I thought he vras going to ask


it onc e and quit, I wonl dn t t obj ec t at alJ..


.,
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I.


I
I
I


THE COrnT. 1 am not criticising you for objecting, Mr.


Ford, but 1 think in this particular instance it is quicker


to get the answer than to object, that is the sole reason 1


overruled the objection •


A From 1902 to 1909.


MR • ROGERS. Q You say from 1902iYoU 'Nere connected wi th


the City Railway Company long before that, weren't you?


A Yes, 6 ir •


Q. How long were you connected with them before 1902?


A Since 186.


Q Since 18861 A Yea, air •


Q Then it is from 1886 to 1909 that you were connected with


the Chicago Ci ty Railway Company. A Yes, sir.


Q That is,:'a street railway conpany? A Yes, sir.


Q Did you ever receive any money either directly or in-


directly from Foster? A Never a cent in my life.


Q Did you ever do any work f or Foster? A No, sir.·


Q Directly or indirectly? A No, sir.


Q Did you and he attempt to do work together then?


"A Yea, air.


Q You know whom 1 mean, Foster? A Yes, air.


Q For the Erectora 1 Association? A Yes, air.


Q You know he is a kind of what you people call an investi


gator for the Erectors' Association? A So 1 understand.


Q. And you did work wi th him together? A Worked for Mr.


Lawler, 1 did.


Q Work for Mr. Lawler, you did? A Yes,
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1 -q;,enae of getting pay for work.


2 Q You mean Mr. Oscar Lawler, the special prosecutor for the


3 Government? A Yes, air.


4 Q Have you been paid by the United States Governmen t for


5 anything? A Not a dollar outside of Witness fees.


6 Q How much money have you been paid by the United States


7 Gover nreen t ?


8 MR. FORD. Paid Witness fees.


9 JAR. ROGERS. Q 1 don t t care What it is for.


10 MR. FREDERICKS. Objected to onthe ground it is immater ia.


11


12


13


in view of the witness IS previous answer, he had received


witness fees.


MR. FORD. And the law fixes that as $3.00 a day. It ia


14 easy to compute how' much he got.


15


16


17


MR • ROGERS. Le t t S aee what he a aid 9


THE COURT· overruled.


MR • JFREDERICKS' Now, he is asking how much wi tness fees he


18 got.


Q Are you sure of that? A rositively and absolutely


MR. ROGERS. No, 1 am not; 1 am asking how much he got


from the United States Government directly or indinectly.


A It was directly; 1 got $338.00 the last trip 1 Was here,


and the first trip including railroad fare and everything


was $118.00.


Q Is that all the money you ever got for coming out here


19


20


21


22


23
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26


after you say you left the defense? A Every dollar.
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tain.


indef init e.


THE COURT. Objection sustained.


MR • ROGERS. Q You say you never were paid any money in


connection With the prosecution of :v1r- Darrow in Los Angeles?


Q Where did you casb your drafts? A The first one-


cashed both in Chicago, 1 think.


Q At what place in Chicago? A At the Hibernian Bank.


Q You say you never cashed-- A Either that or the I


Englewood Bank, my wife-- I
I


Q 1 beg your pardon, you have not finished? A 1 may have


endorsed them over to my wife and if so they were cashed


at the Englew~od Bank, if 1 cashed them or deposited them


myself they were in the Hibernian bank.


Q You say you were paid no money here? A In Los Angeles~


MR. FREDERICKS. By the United States Government, 1 sup


pose?


MR. ROGERS_ Q No, 1 do not say that.


MR - FREDERICKS. Then 1 object to it ontre ground it is


Q Not a dollar? A No, sir.


A 1 do not say that, 1 got--


Q ~ow, the United States Government paid you--


THE COURT' He has Dot finishedhis answer.


A 1 gqt fees in this case last week amounting to


MR. ROGERS. Q Any other money besides that? A Not a


dollar •
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Q By that you mean no money at all? A No money at all.


Q And you are sure that is all the money that you have


received in connection with the prosecution of this case,


ei ther from the United States Governmen t or from any other


source? A Yes, sir.


Q And you are posi tive of it? A Yes, sir •


Q How long have you been here at this time? A 1 left


Chicago on the 21st of May.


Q Were you sUbpoenaed? A Yes, air.


Q 2la t of May? A No, sir.


Q When were you sUbpoenaed? A Before 1 left Los Angeles


in March.


Q . In March 'you were subpoenaed to be here when? A On the


15th of May 0


Q You went back to Chicago? A Yes, air.


Q And then t;eturned here? A Ye~ air.


Q You have been living down at the beach, I understood


you to say, down at Ocean P:uk? A Yes, sir.


Q You gave the place of your residence there as what?


A At the Merrimac Apartments; it is either 209 or 309


Ocean Front.


Q Mr. Cooney you say lived there? A He did live


yes, s~r.


Q Mr. Fi tzpatr ick , you said, did live there? A


th ere yet.


Q He lives there yet? A Ye8, sir •
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1 did.


Those are two witnesses in the matter? A Yes, sir.


A No, sir.Behm lived there too?


Are you sure of that? A YeB, Bir •


A block away) you said? A Yes, Bir.' "


Did you Bee Mr. Behm back east before he carne out here? /
C"'-/


1 Q


2 Q


3 Q


4 Q


5 Q


6 A
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1


2


3


4


Q


Q


Q


Q


Vmat? A yes sir.


Where? A At Mr Darrow's house.


I mean after th at? A 1'10 sir.


Are you sure t hat you did not see him? A Abso1ut ely


5 positively certain.


ments at any time? A No sir.


A yes sir, I do.


ad by you to the prosecution in this case at any time?


in other


yes sir.


Have you any reservation about that, or are you answer


-
Did you deliver to the District Attorn~ any documents


Of this year? A yes sir.


Did you deliver to him any documents? A lil'o sir.


Have you ever delivered to th eprosecution an:>r docu-


Did you see him more than once? A Ho sir.


Did you see Ur veetch back there? A yes sir... \...


Where? A In my office.


When? A About the 1st of May.


at any time? A No sir.


dress "to any '!fitness, with a reservation


THE COURT: The vdtness has answered,


A


ing the qUffition with a full understanding of ~nat it means


Q


Q


Q


Q


Q


?}[R FORD: VIe obj ect to that as not a proper question to ad-


Q.


Q Do you mean to say that no documents had been de1iver-


Q


Q
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1 tion fully and positively.


2 1m ROGEl1S: INhere did this teleg~~am that has already been


3 introduced in evidence come from, do you lmow?


4 l1R FREDERICKS: That is obj ected to as assuming th at this


5 vfitness lal.iliv.rs c.nything about that telegra'ITJ. -- \vell, I will


6 withdraw it.


7 Iffi FORD: Yon are referring c to the telegram from Johann-


8 sen?


being the original tel €gram, I presume they got it from


\


A day
/ 7


~/
I


\


A


A yes si •


Were you then pretending to


~


A I have not s cen that telegram, it \


~~en did you give up the code that you have spoken 0


yes sir.


A day or two afte~vards.


Vrhile you '.'rere living at Darrow's house? A Ho sir.


How soon after you had left Darrow's house, did you


Q


A


or two after.


TEE COUH.T: Obj ection overruled.


not cross- &amination.


give them th e information about that telegram?


HR EDGERS: The witness demands innnuni ty.


b e f ri endly vri th Darrow?


lfR FORD: We object to that as irrelevant and immaterial;


TO whom? A Hr Lawler.


the telegraph company'.


Q Did you give them the information about it?


Q Vfuen? A The last of December.


HR H.OGERS: yes.9


10


11


12 I


13


14


15
I


16


17


18


19


20


21


22


23


24


25


26







The prosecutor for the government in the United States


1


2


3


4


to the District Attorney?


Q Yes., A About a month


Q To whom? A ~![r Lawler.


A VThen?


ago.
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5 cases? A yes sir.


6 Q Where was that? A I mailed it to him.


7 Q Where did you have it? A I had it at home.


8


9 to.


How did you come to mail it to him? A I \W:\s c,sked
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Q You were asked to and you', compli ed? A yes sir.


Q Who asked you to mail him th e code? A Ur Ford.


Q Mr joseph Ford, '!!•.Joseph Ford? A Yes sir.


Vlhy didntt you mail it to Ford instead of to Lawler?


HR FORD: We object to that as irrelevant and immaterial.


THE COURr: Obj ec tion overruled.


A He asked me to mai 1 it to Mr Lawl er~


Q Did you think that \~s a kind of deceivil1,.rs somebody?


Now, if the court please, we object to that


as not prope r c ross-exc.mination.


THE COURT: O'bj ection sustained.


HR FOPJ): I asked him to deliver it to Lawl er; I asked


that because he had the dOClunents


T"tlE COHill': Obj ection sustained.


~ffi FORD: I would like to state my reasons in full; I do


like the inferenc e.


TEE COURr: The obj ec tion is sustained,
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1 satisfy.


2


3


UR APPEL: Let him take the '.d.tness stand and testify.


HR HOGERS: Did you mail any other docUL'1.ents to Hr Lawler


4 at the request of ur Ford? A Ho sir.


5 Q, The code was all? A yes sir.


6 Q Eave you ever mailed any other documents to Lawler?


7 A No sir.


8 Q. Did you ever give any other documents to Lawler?


9 A No sir.


1m FORD:


10


11
I


12 I


o
"


Than the code? A Than the code.


Eave you told t11em where they could get them?


We obj ect to that as irrelevant and immaterial,


'13


14


16


17


18


19


20


21


22


{ 23
\
\


24?
I
~ 25\
\ 26,


I,


not t ending in anywise to impeach any testimony given by


this witness.


loIR ROGERS: Oh, yes, the witness demands immunity.


MR FORD: Immunity from threatened prosecutions without


foundation.


~A:R ROGERS: Immunity from threatened. prosecutions ':vith


out foundation would not require any man to sit up and de-


mand immuni ty •


THE COUllT: Vfnat is the question? Read it.


1m .APTEL: In view of JIr Fredericks' statement in the


paper "He better come throursh", that is a very poor show-


ing --


]'lR FREDERICKS: Tvrr l\-ppel, I n ever made any such


in the paper, and there is no evidenc e I did.
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UR APPEL: It is in the record.


l,rR FREDERICKS: liTo, it is not in the record.


]Im APPEL: You. are in the habi t of denying almo st anythi~g.


UR FREDERICKS: I appeal to the court ---


HR FORD: I ask the court to protect lrr Fredericks from


. remarks of c ouns el.


:MR APIEL: I have seen you deny things that are absolutely


true, both of you.


T,rR FORD: I ask that the court protect us from remarks of


that sort from counsel.


MR ROGERS: In order that the court may take some action


about it, I showed to the ~itness, if your Honor pleases,


an interview with Mr Fredericks, and I took the pains to


s end a man to Ur Fredericks to find out if the interview


were genuine, and he came back and reported to me it was.


l'1'oVl, something may be done vrith me, too, because I stand


beside Mr Appel upon it.
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MR. FREDERICKS. There is absolutely nothing-- 2948 I


MR • ROGERS. "He better come through ", and when 1 saw that


in the paper 1 sent a man to the Diatl1ct Attorney's office


to find out if the interview were correct and 1 was told it


was correct. Now, if anything is to be done 1 stand beside


Mr. Appel.


MR. FREDERICKS. Now, may it please the court, 1 would like,


if possible, to do rrlY share towards conducting this trial


9 in an orderly way. Mr. Rogers has stood here and made


10 statements of what he did out of court, what he says he did,


~1 and has made them, 1 don't know, 1 cannot see any other
i
112 purpose, 1 cannot see any proper purposes for making them.


/13 There is no proper purpose for making them. My objection


14 to this matter is that there is no evidence before this
.


115 cour t that 1 gave, ever gave any in terv iew to the paper,
I
:16 there is no such evidence. Counsel read an extract from


17 the paper, purporting to be an interview with me and asked


18 the witness if he had ever seen it. It was not introduced


. -19 in eVidence, it is not evi9-enCei it is not before this
l


of the,necessities and occasions arising in this case.


court in any way, shape or form. That is my objection.


THE COU:RT. Gentleren, the insistence of counsel in being


heard upon theae matters does aome violence to my senae


The court was quite ready to rule upon this objection,


assuming that the question was as the court thought it was.


And the court called for the reading of the question.


gentlemen, 1 am going to aay
26
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ment, Mr- Ford here, a Ii ttle while ago, in getting up and


calls for the reading of the question that that closes


just wait until the question is read.


MR • APPEl.. Yet, your Honor, we have to complain once in a


saying, "I sent for that book and told him to send it to
! I


Mr. Lawler for this reason and that reason--does your Honor


think that is a proper statement corning from the prosecu-


In thE par-the controversy until the question is read.


tic~lar instance i'lr. Appel is a serious offender against I


that rule. 1 called for the reading of that question and I


that wae the time to read the queetion and the remark I


here, whether proper or improper, should not have been made


until the question was read. It is a physical in~ossibility


for us to make a record in this case unless counsel will


while to the court, and it is done here in your presence,


it is done all the time, it is done prejudicial to the


rights of this defendant time and time and over and over aga n


Does your Honor contend for a moment that this man's atate-
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20 word without being under oa th '? Are we bound by his s ta te-


19 tion'? Is he upon the witness stand?


21 men ts?


Are we to take his


And it is done time and time and over and over agai


22 ,and your Honor allows them to do that. Was it proper for


23 this man; ;',!;. Fredericks, to come up here the other day and


24 accuse lIiJ'. Darrow of haVing hypnoti zed a witness upon the


Isn't that the highest class of misconduct onthe25 stand?


26 part of the District Attorney or anyone else?
I


I


Yet, the
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incident went by without even a word of admonition against


the remarks of this kind,. agains t Mr. Freder icks. Mr. Darrow


here was portrayed as a hypnotic before this jury, he says,


"We know this man, we know what we are talking about", and i


there was not a single word of admonition from this court as]


against r,h. Fredericks. I


lffi. FREDF.:RICKS - 1 am perfectly willing to admi t, your


Honor, that both sides have been offending along that line


and I will be very glad indeed to cut out our end of it if
<


the other side will only cut out theirs, and 1 believe 1


see that the court is going to compel both sides to cut


it out.


MR" APPEL _ Let the caur t speak for i taelf •


THE COURT'. There is no way by which this cour t can read


the minds of counsel on either side or to anticipate what


ei ther ar e going to say I but the r ule that when the cour t


calls for the reading of the question that that calls for


silence on the part of all of counsel until the question is


read must be fo"llowed by both sides or we will never get


a proper record. 1 call upon counsel and request them to


assist the court in that very proper duty, seeing that the


record is made here. Th::.t is all. Now, read the ques-


tion, ':,!r. Repor ter •


THE COURT- The objection is sustained.


MR • ROGERS. Before your Honor rules upon that does


Honor hold that 1 cannot ask this Witness if he has







Am I forestalled or foreclosed on that


I
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the District Attorney


with them, wh er e they


the prosecution?


- 2951 ·1 '


or Mr. Lawler, who appears to be actin~


~ight get documents connected with


4 with a witness who demands immunity?
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There, if your Honor please, is a


Y,TIy, in thisv ery court room, from the mouth


perhaps on that bheory you are enti tl ed to


defendant at that.


get this ~itness away out from certain ~lestions which


sentence ~hich is nothing in the world but an effort to


the question.


your Eohor has just, by intimation, said that I might


ask. °It is absolute misconduct in a criminal casej It


sometimes by personal criticism, but never have I stood
as


here and attempted to state anything"detrimental to the


oU~ht not be permitted. It is an out:!:'age upon ourdecency


we were working on ours, and frequently our lines crossed,


and ~e helped ooch other. Now, that is the situation.


and upon our rights to allow the District Attorney to s


up and say, IIOh, our lines crossed, and I yrill ans\V'er


tho question", that I ':,ras about to ask thescWI:l.!<tIrl:;ess'/lla~y,


United States government were working on their case fLYld


THE COURT: Now, let him answer the question.


MR ROGERS: Now, if your Eonor please, I may offend


of this very vfitness, that Mr W. Joseph Ford asked him to


THE COURT:"


send the code that has been introduced in this case to him,


ins t ead of to Fo rd, and it comes into the court room from


Ford's hands.


MR FREDERICKS: In order that there may be no misunder-


standing on that, I stated early in this case that the


3 JJR ROGEP.s: II


;'\
1 THE COURT: You are G'.c ting on the theory that Mr Lawl er is


2 incorporated


4


5


6


7


8


9


10


11


12


13


14


15


16


17


I 18I
'I 19


I 20


,'\1 21


22


\ 23


\ 24
\ 25
\
\ 26
I







2953


worst misconduct I ever saw in a court room by telling


and he wants to give the \vi tness the tip as to hoy! to


And Runs is not in this


You want an answer to the question?


aft er Darrow and Gomp ers. No!


case, I never saw anythi:ng that v:ould.


TP.E COURT: Do you wtmt an answer to this question?
!


HR FDGERS: I will tcke ananswer. I know what it will


this witness what to say with resp~t to how documents


thing. But, yet, our lines crosse·d, and they COImlli t the


assiGn it as misconduct. If that ryould not l~verSe the


they say so right here in the court room; they are not


lined", and yet, they say the'.1 are not after Dafrow and


Gompers; they are vrorking toe eth er. Oh, no I And yet,


answer it. I had a eros s- examination outlined, and th e


outline is absolutely useless now, because he said, "Oh,


that it ought not to be permitted.


THE COUnT:


CaL"1e into this court room. VhY, I never heard such an


outrag~ous thing in all my life, and, if your Honor please,


I Yrent through San Francisco where they had some. And I


here and states what he would like to have the witness say,


if your Honor please, it has never been heard of before in


we ':rere ',"forking together for a long time and it 7,as ou t-


any case where I have practiced, and I say to your Honor


HR lmGERS: I don, t care; the answer to th e question has


been given by the District Attorney, and it is absolutely


. useless to cross-examine '.7hen th e 1TI.ttrict attorney sits
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United States Government is interested in this case;


FR APPEL: We ask th e cou rt to say to the District At-


jury y:hat is back of this prosecution.


of California is interested in prose-


torney, he must not make statements of fact. We ask your


entitled to that much protection by the court, and we


that they are backing this case, that they ','fish to have


this man convicted. They have nothing to do with this


demand it. We dontt propose to have the District Attorney


tell this jury and tell this cmdience here that the


not only the stat ('


Ho:q.or to instruct this jury to disregard them. ,\'!e are


case, your Honor, and he tries to r:ive the jury that im


pression -- G entltmcn of the jur'.{, he mi'1ht as vlell state,


,cuting Darrow, but the whole United States Government is


interested in prosecuting Dafrow. He wIDlts to show the
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MR. FREDERICKS. t would like to say a word, your Honor, andl


it wont take ~~ long and it wont be vehement, but I think


it will--


THE COUR T. If you think it is necessary. The cour t has


very clearly in mind what occurred.


MR. FREDERICKS. There has been no misconduct on the par t


of the District Attorney. There '~as been no effort to


instruct anyone. Now listen: A question was asked of this


Witness and your Honor With the idea in mind possibly


tha. t :~r. Law 1er had no connect ion or no thing to do--was not


involved in any way With the prosecution, had ruled on it.


Then an argun,ent came up which called the Court's atten


tion to the fact that Mr Lawler, possibly, had something


to do with. it, and in order tta t the cour t migh t rule wi th


intel1igence--with the knowledge of the facts,to assist


the court, withont the slightest idea of the witness, 1


made a statement of the situationfor the assistance of the


court. 1 made no statement of fact ··ilhatever, a statement


that has been made tefore, it is a statement that counsel


has contended for, and 1 supposed 1 was adrritting something


that they wanted to show. Now, 1 am not in the habit of


tipping Witnesses nor saying other undignified things in


tentio~ally, at any rate.


TEE COURT. There has been a great deal of discussion here,


and counsel for the defense states that there has been SOIDe


statements of fa'Jt wade by the District At~6rney.







We demand of your Honor to s tate to the jury


1


2


3


are the best jUdges whether there was any statement


facts made, if so, they will disregard them.


MR • APPEL.


2~
of I


I


~.I.,.


j.1 • .i. 0


it ought not to be read


do you know whysir,Now,Q


mus t conduc t this tr ial, and when he said that the lines I


crossed and they were helping each other, they in ter eo te I
aye.


in this rna tter together, that is what he meant. 1 say,


MR. FORD. If it isn't proper


MR. ROGERS.


THE COURT' The District Attorney repeated a staterr.ent he


made early in the trial. 1 do no~ regard it as a statement


offact.


your Honor, it is a statement of fact and it is your Honor


to decide this matter.


MR • ROGERS. Then, if your Honor please, if it isn t t a


statement of fact it is a statement of untruth, one thing orl


the other, and 1 ask that it be read. Read it, please.


MR. FREDERICKS. That is for l the Cour t to det0rmine.


again.


MIL ROGERS. VIe are going to take a rul ing on this . May 1


have the statement of the District Attorney made to the


Witness and to the court read?


TPE COURT· Read it.


(Statement of the District Attorney referred to read by the


repor ter. )


4 . there were statements of fact and they must disregard them.


It isn't left to them, it is left to this court; this court


26


)
I


5


6


7


I 8


9I
10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







ask you for that code ins tead of Mr. Ford?


of the fact that he asked me to send t't:e code to Y.r. Lawler.


No, sir.AFord?


1 do not r emen:ber oute ide


1 t is in Chicago.


1twas a telegram.


A


A


A


A Ten days, 1 should think.


l.awler told you--Mr.


yes, sir.A


Do you knoVl why iJr


A telegram?


Do you know wha t it said?


Have you got the letter from !\';r.


Have you it there, then?


Now, did he as k yeu to s end any 0 ther documen ts to illr.


How long pr ior to it?


Q


send it to l,awler ins tead of sending it to him?


Q Do you know the date of tl:e telegranl? A No, air.


Q Do you know approximately its time of sending? A About


a month ago.


Q


Q Wh':tt did you do with it?


Q


Q


Q


Q About a month ago? A Yes, sir.


Q Since this case st.ctrted? A No, sir; it waa prior to


tte a tar t ing 0 f th is cas e •


~ Are you sure that it was not after this case had com


menced? A My recollection is that it was prior to it.


Q


Q


La'lvler? A No, sir •


Q Did you send any other dooun-en ta to ~,(. Lawler? A No, siL~1!A. •


Q rid you give any other documenta to ~1r. Lawler? A No, s ir •


Q Did_ you give any other docun,ents to anybody connected


Wi th the prosecution 7 A No, air •


Q Did you send rror e than orce code? A No, sir.


Q Is that the code that has been irtroduced here? A
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sir"


It is not an answer, does not even come closeMR. ROGERS"


TITE COURT- I think you can answer tt:at question more fUlly,


to being an answer.


tion of ~!Jr. Darrow, did you not? A 1 s cn tit becaus e 1


he answer edt


~ Answer me, please.


MR· FREDERICKS· That we subn;it is an answer, giveE} the


was asked to send it.


reason why he sent it.


Q And that is the only document that you ever sent before


the case con:menced, to anybody connected one way or


'IV i th the prosBcution of this case? A Yes, sir.


Q Or the prosecution of the Federal cases? A Ye~ sir ..


Q And you sent it for the purpose of aiding the proseo~-


A No, sir ..


MR • FREDERICKS. The q W 6 tionis why di d you send it and


A Yes, sir.


MR "ROGERS. Q You cannot give any better answer than that.


Mr. parrington"


MR - ROG~~RS. No, no.


THE COURT. That was not the question" Read the question.


(Last q,uestion and answer read by the reporter.)


THE COURT. IS that the best answer you can make to that


ques tion?
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1 Q And you knew it was going to be used against Mr Dafrow,


2 didn't you? A I thought it \VQuld figure in the case.


3 Q And that is the reason you sent it? A I sent it be-


4 cause I was asked to .send it.


5 Q. You thought it would be used in the prosecution of]Ir


6 Darrow, c;nd. that is the ret'\son you sent it; isn't that true?


7 MR FREDE1I CKS: Obj ected to upon the ground it has been


8 asked and ~nswered.


9 THE COURI': Obj ection sustained.


10 MR ROGERS: Exc eption.


United States Government?


~sked and answered. He said \"fby he sent it.


of lvfr Darro':'l, why did you send it to 1Ir Lawl er of the


Q When you thought it vrould be used in the prosecution


Obj ected to upon the ground it has been


A \7i tness who demands immunity c an be in ter-jffi ROGERS:


1,fR FREDERICKS:


16


11


121


13


14


151
I


17 regated.


18 THE COUR?: Overruled •.


19 A I sent it because l'i!r Ford ~.sked me to send i.t.


20 JrR HOGERS: Knowing that it was to be used in the prose-


21 c~tion of lir Darrow you had in mind, did you not, that


22 he was being prosecuted in the state court and thi:.t Jrr


23 Lawler "was in the United States court; huh?


fIR FORD: If the court please, VIe object upon the ground


it has been fully answered. If I requested that it be


26 sent to Hr Lawler, I was the one ';'[ho Imew the reasons w
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I did so; not this witness. This witness has answered


repeatedly that he did it mere]y because I requested him


to do so.


THE COURT: The objection is it has elready been asked


and answered?


MR FORD: I don t t ,:fish to violate. ~my rul es -- I know why


I asked him to send itto HI' Lawler and it isn't the reason


counsel is insinuting.


I>![R APPEL: We obj ect to the statement of counsel; he is


not a witness on the stc.nd, he is lec,dintS the jury to


believe he had good reasons other than 'He have drav:n


from the witness, drmilIl from sworn testimony, cmd itis


unfair to the defend<::mt;' it is prejudicial to the rights


of the defendant. It is Ie tting the jury rec eive unswo In'


statements here before them which is not pel~itted b~ the


code, and we ask that the jury- be admonished to pay abso


lutely no attention to the statements of Mr Ford.


]f.R FREDERICKS: I ':/Quld like to state in ::::-epl:l that the'


ergument of HI' ]'ord was not a statement of fact, 'but '.vas


the ssne as asking him if I sent it. The argument would


have been just as strong as though the request had been


signed by John Doe. Joh Doe ~culd be the one that would


be the one that ','{oul d ImOYI '::by it was sent; that is the


argu..'uent.


1lR APPEL: Then label him John Due.


TEE COURT: Gentlemen, I ~as quite ~ell
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1 as the obj ection vIas made that the obj mtion shoull be


2 sustained.


,3 Jim P.PPEL: How about our request for your Honor to inst ruct


4 the jury. Does your Honor ~efuse to instruct the jury~?


5 THE COUii.T: There ':,ras no statement of fact.


6 Irs. APTEL: Your Honor refuses to instruct the jtuy.


7 THE COURT: Yes sir.


8 l·fR APPEL: F;x:ception. And \7e viill takre occasion to an-


9 swer those statements of fact, because the court ~~ll not


10 protec t us.


11 TEE COUHIJ.': If you ':Jill c all the court's attention to any


statement of fact --


J'iR EOGERS: Couns el says t here are re",sons ot her than


those that are bei1'l~ insinue,ted. If that is not a state-


ment of fact --


16 THE COURT: I think you are right. That escaped my at-


quiry. Ged lemen of the jury, ~ou heard. the statement


17


18


t ention in the argur:1ent. That was the purpose of my in-


19 purported to be c. statement of fact from th e District At-


20 torney just recited by }{r Rogers. You viill disregard


21 any statement of fC'.ct r.s having any bearing on this case


22 what ever.


23 ]",TR rtOGERS: Have you been shovm any othel' d<lldmnents and


26 Hn. ROGERS: A wi tness "rho demand.s immuni ty


24


25


asked to look tllem o"mer before testifYing here?


JJR FRrnEHICKS: That is obj ected. to --
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1 gated.


2 HR FRKDERICKS: It is so general.


3 HE ~OGERS: Dealings with the District Attorney's office)


4 that is .c;iving him innnunity.


5 HR FO"RD: We are not~iving him immunity. We obj ect to


6 the statement -- to a statement of that kind being made.


7 It is not in evidence that t.his witness is testifyiI1~


8 under or is testifYing for immunity. He stated that he


9 is not.


10 THE C01TriT: Obj ection overruled.


Jm 110 GERS: I would like to show it to th e vri tn ess and


lr-R PDGERS: I d emend it.


have him identify it.


~here? A In the District Attorney's


Have you got that statement) gentlemen?


When? A Yeste}'day.


t~en? A Saturday.


VJhat documents were the;y? A It was a purportedQ


die tag raph statement.


(Last question read by the reporter'.)


offic e.


A yes sir.


lTR FREDERICKS: You vlon' t .'1 et it nO'll.


Q.


A Read the question.


I,TR FRFnERICKS: Vie are trying our end of the case.


IiIR HOGERS:


1m FREDERICiill: Would you?


. Ifl:RROGERS •
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1 MR APPEL: we ask an order of the court to produce it.


2 ER FREDEHICKS: The cou It \evill not make any such order.


3 HR .ROGERS: The court "vill have to make such an order in


what that is. That is all there is to it.


you will or won,t; it is a question of 'what the law


entitles the defense to in this case. now, let's see


Now, I demand them.


stand and under cross- ex:ar.'1.ination, he was shown a document


in the District Attorney's office.


I have a right to th em.


view of the statement of the vrithess, since he left the


MR FREDERICKS: ~ell, you won't get them.


Ttlli COURT: Gentlemen, this is not a question of whether


]JR FREDERICK..S: I don, t think so.
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2


MR. FREDERICKS. Suppos e 1 had


a thousand differen t things.
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shown the witness anything,


3 THE. COURT. Well, the burden is on the defendant to show


4 what the law is. Let's Bee what it is.


5 MR. ROGERS. 1 wilJ lay the foundation.


6 THE COURT. WhiJe you are. looking that' up we mrght take a


7 recess.


8 ME. ROGERS. 1 ha,'e to ] ay a founda tion •


9 THE COURT. Gentlerren of the jury, bearing in mind your


10 former adrr:onition, we will take a recess for ten minutes.


11


12 (After recess.)


13 MR. ROGERS. Beforerthe matter is presented 1 must lay a


14 further foundation, Sir •


. 15 I TFE COURT. All rigr..t, go ahead.


16 I MP. POGERS. Q On Saturday afternoon you said you were


17 as ked to look over sorre shee ts of paper? A yes, air.


18 Q At the District A~torneyt6 office, is that correct?


19 A Yes, sir.


20 Q Are those the only docun!ents you ever have been asked to


21 look over by tr.e District Attorney ior any of his deputies


22 or representa tives? A Yes, sir.


23


24


25


26


ledge of their contents, weren't you? A
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1 what was in it, there was two or three sbeets there, that


2 is all 1 I 00 ked at that.


3 Q How many sheets were there altogether? A 1 don't know,


4 there was probably 30 or 40, something like that, 1 didn't


5 count them.


6 Q Were they in typewriting? A Yes, sir.


7 Q And while you were glancine; over then, did yeu read the


8 contents of any of them?· A Only as 1 have said, 1 could


9 not make it out.


10 Q, You could not make it out? A 1 could not make eu t the


11 senoe of it.


12 I Q You could not make ou t the sense of it? A Yes, sir.


13 Q You mean by that that it was uninteligible or that it


14 was miswritten or-- A uninteligible.


15 Q That is, the words did not n;ake sense? A Yes, sir.


16 Q How much further did you look into it than two or three


17 sheets? A 1 didn't look any further.


18 Q Did you tell them it wae uninteligible to you? A No,


19 sir • .


20 Q. Then, what reason did you give them for not looking


21 further? A 1 gave them no reason. 1 jus t threw th e


22 paper back and went tome.


Q Thr e'll the paper 'back and went home? A Yeo, sir.


Q. Did you tell them--did they ask you to look through


all of the sheete or just the two or three? A


frol,t two or three sheets.


23


24


25


26







A 1 knoVl


2966


1 Q And what request was made of you when you were asked


2 to look through them? A Just to look through them, to see


3 if 1 could make anything -out of them ..


4 Q Yes, to see if you could make any:thing out of them.


5 A Yes, sir.


6 Q. Would you know those sheets if yeu saw them again?


7 A 1 didn t t mar k them, 1 don't know.


8 Q, pave you any idea what was onthem 1 A No, sir.


9 Q Well, now, at the request of Mr. Foster, of the Erectors"


10 Association, you were requested to get Mr.. Darrovl to call


11 on you at your hotel, v{erentt you? A No, sir.


12 Q You were wi th ;,~r. Fos ter a part of tr..e time vihi] e some


13 alleged dictagraph stuff was being taken, weren t t you?


14 A No, sir ..


15 Q Do you know where Mr. Foster was at that time1 A No, sir.


16 QDid you know he was inthe 'closet of your room?


17 he was not.


18 Q Pow long before thi6 alleged dictragraph stuff VIas


19 taken had you seen ;',1r. Foster? A 1 saw him on the first


20 day.


And how long after the 14th of February was the alleged


21


22


Q


Q


What first day? A On the 14th of February.


23 dictagraph stuff taken? A It started on that day •
•


24 Q The alleged dictngraph stuff was supposed to be con-


25


26


versaticns between you and 1-1r. Darrow, wasn t tit? A


sir.







~ Mr. Lawler '/ .A Yes sir .
Q You refer to l,tr. Oscar Lawler? A Yes, sir.


Q Did you tell "~r. Oscar I.awler that you and 11r. Darrow
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1 Q Did you and Mr. Foster have a conversation about dicta-


2 graph stu:f? A No, sir.


3 Q Did you and Mr. Fos ter have a conversation about ;!lr.


4 Darrow calling at your room? A No, sir.


5 Q Did you and ;,:r. Foster have any conversation whatever abOl


6 ~1r. Darrow being at your room in the Hayw,alld Hotel?


7 A No, sir.


8 Q Did you tell him he would be there? A 1 told Mr.


9 Lawler.


10


11


12


13 would be at your room? A Yes, sir_


14 Q Did :.1r. Lawler talk wi th you about the presence of any


15 alleged dictagraphin your room? A Yes, sir •


16 Q Then an arrangement was made between you and Mr. Lawler


17 that Mr. Darrow should call at your room and that the dicta-


18 graph should be there? A Yes, sir.


19 Q Did you read Mr- Fosterts interview in the paper since


20


21


22


23


24


25


26


this case came on and since you' have been here, in which


!~!r. Foster said, "1 will convict Darrow with my dictagraph",


meaning Foster?
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1 TER FREDE1TICKS: That is obj ec t ed to as assumirl:.1:S a fac t th at


2 is not in evidence, that Ur Foster ever made any such


3 statement to the newspaper.


4 IfR ROGERS: yes, it is in evidence in this case that he


5 did.


6 MR FREDERICKS: No, it is not; I beg your pardon.


7 1:TR ROGERS: Very well. It makes no difference whether


8 it is in evidenc e or not; I asked him if he read it.


9 MR FREDERICKS: Let us see what the question is.


10 TEE COURT: Rea d the question.


( Quest ion read.)


HR FREDERICKS: Our obj ec tion was that no e videnc e l1r


13 Foster ever made such a statement in the paper.


14 UR P,OGERS: \'Tell) then) '.'Ie ':Jill send for the pe,per.


J'£R FHEDERICKS :;.


15 f


16 I


17


TEE COUHT:


ment ll ?


The qnestion is lIDid he read suc h a state-


Oh, if that is the question, that is dif-


18 ferent.


19 TEE. COURT: All right.


20 A yes sir.


21 HR HOGERS: And do you say you did not see l~r Foster while


22 he was here in Los Angeles. A I saw :Mr Foster here, yes


sir.


being taken? A A little later.


At about the time this alleged dictagraph stuff was


How many times? A Three or four times.


Q


23


24


25


26
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vJi11 be stricken out.


came out he re? A Twic e.


Mr Lawler.


Mr FOster himself told you he v~s representinglIR EOGERS:


MR ROGEPE: It is preliminary.


THE COU?T: Obj ec tion overrul ed.


the Erectors' Association) didn,t he?


l1R FOED: We obj ect to that as irrelevant and innnaterial,


not in anywise tending to impea~h the testimony of the


yJi tn ess on that subj ec t.


THE COUHS-': Leave it) if it is there. It is only that it


is already asked and ,..nswered) cmd if he has answered


Q Whe~e? A Once in my office and once in the hotel with


THE COURT: Obj ec tion sus tain 00.


MR FORD: There is an answer in there) and I suppose that


Q Did you sec him in Chice.go before you came out here?


A yes sir.


Q. How many times did you see him in Chicaq;o before you


it twice) it does no ham.


:UR ROGERS: Let us hear the answer) tl you have it, Hr


Petermichel. (.Pnswer read.)


Q, Wi th whom? A Mr Lawler.


Q You know Ur Foster is the alleged investigator for the


Erectors' Association) don,t you? A I heard it --


1m FREDERICKS: We obj ec t to that on the ground it he-s


already been asked and answered.


1
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9
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11
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1 .A yes si r.


tifi es that conclusion. I may be in error.


thing in evidence; I am asking him.


lJR FREDERICKS: That is obj ected to as assuming a f~ct


not in81idence. I don,t think the witness' answer jus-


Read the question rgain.


Objection overruled.


The question does not ne od to assume any-


TF.E COURT:


Well, then, before youc<.'me out here to Los Angeles


THE COUH.T: Re ad it.


(Question read.)


into a room wh ere JIr Foster, among others, might put a


dic to~graph?


THE COURT:


you and Hr Foster had talked over your getting Mr Darrow


ijR HOGERS: Now, when you saw him in Chic C''tCSo, was th e al


leg.ed dictagraph stuff mentioned to you? A yes sir.


]flR HOGERS:


2


3


4


5


6


7


8


9


10


11
I


12 I


13


14
I


15 I


161


a conversation.


Q And that was in Chicago before you cane out here?


wi th lrr f Lawler and lfcr Fost er about get ting l~r Darrow into


a room 'Crith you '."1here was a dictagraph? A There was such


And. you cgreed to it? A Yes sir.


To .c;et evidenc e ag ains t 1iIr Da::-row? A


VTas :r.{r FOster present? A yes si r.


yes si r.


Well, then, the conversation was, as a matter of fact,


The conversation Ylas held Wj:th lfr Layfl er.


Q


Q


Q


A


A17


18


19


20


21


22


23


24


25


26







2971


1 to get evidence that I was not connected with this jury


2 bribing, to get him to commit himself to that.


Then, it was C'.greed you should ask Darrow certain


is that it.


3


4


5


Q You wanted him to convict him to excavate yourself,


A No sir.


6 questions, wasn't it? A No sir.


7 Q It was agreed you should talk wi th Darrow aLout cer-


8 t ain thi~gs? A yes si r.


9


10


11


12


13


That was while u r FOster, the Investigator for the


Erectors' Association v-as present, vraBll't it? A yes sir.


Well, now, vnlen you ryere talking with ill' Foster, the


il1vestisator for the Erectors' Associe.tion, you had C'n


agreement with him that you would procure a room in Los


La\Tfl ere


VR FO::m: I do not think it is a prop3 l' question.


How much did you get for that? A Nothing. lry repu-


A Itis right here.


Where is it?


You think you got your reputation back? A yes sir.


tation back that I lost by comi~g out ~ith Darrow.


Q Well, in the presence ofJrr Foster, the ingestigator


for the Erectors' Association? A yeS sir.


Q


Q


TEE COURT: It is not proper.


ITR HOGEns: ':fere you told vrhat


MR FOHD: That is obj ec ted to --


.Angeles and send for lfr Darrow, did you not? A lio sir.


Q You had em agreement in his presenc e? A With Hr


14 I


i


15 I
i


16 I


171
18


19


20
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22


23


24
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1 got him into a room ,vhe re th e dictagraph was to be? A In,


2


3


4


5


6


7


8


9


10


11


12 I
!


13
1


14


115 I


161
17


18


19


20


21


22


23


24


25


26


a general YH3.Y, yes si r.







Q Who told you what to say to Mr. Darrow? A Ii,. Lawl::~3 .T
Q. Did :vlr. Foster participate in the conversation at all?


A No, sir.


Q Do you know, then, why he was present? A 1 do not know.


Q Just you three were present, though, eh? A There was


a thir d gen tIeman, 1 don't know his name. He 'v'l as a lawyer,


. 1 don t t know his narn e.


Q VIao i t Dr ew? A No, s ir •


Q Was it an attorney for the Erec tore t Assoc iation?


A 1 don't know who the gen tl en;an was.


Q Don't you know, a.s a matter of fact, it was the attor


ney for the Er ec tor B t Assoc ia tion and the Steel True t


that was present? A No, sir; 1 do not.


Q You don't know who he was, though? A No, sir,.l never


saw him before and never saw him since.


Q Was he introduced to you? A He was.


Q What was he called? A 1 dontt remember. He didn't


take par t in the conversation at all.


Q Did Foster take part in the conversation at all?


A No, sir.


Q Well, describe this anonywous gentleman? A Be vias


tall and thin, a man tha t would weigh abou t 160 pounds,


sandy qomplexion.


Q Do you know I::rew? A No, sir.


Q The attorney for tr.e Erectors' Association? A sir.


Q Never have seen him? A No, sir.


13P1
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1 Q Heard of him? A 1 have heard of him.


2 Q Does that name strike you as being similar to the name


3 that he was called by by Mr. Foster the investigator for the


4 8rectors' Association? A That is not the name. If that


5 was ~he name 1 vvould remember it, because 1 am familiar wit


6 tha t name.


7 Q, Did they tell you where t1'.is anonymous attorney lived,


8 whetter at Chicago, Indianapolis or whereabouts?


9 1m. FREDERICKS. That is objected to as assu~ing that the


10 attorney who was there present was present arj,~:mymous~,y.l


11 as the witness's testirr,ony is--


12 MR. ROGERS. He is at present anonymous.


13 THE COURT. Counsel's explanation of the use of the word


14 "anonymou8 "--


15 MR. FREDERICKS' I will withdraw the objection.


16 A What is the ques tien ?


17 (Question read.)


18 A 1 have an idea, but lannot positive--that he was a San


19 Fr ancisco man.


20 Q. It could not, by any peradventure, be Francis J. Heney?


21 A Who?


Q Mr. Heney? A No, sir, that wa.s not the name.


Q What VI as Fos ter doing there? A 1 don 1 t--


Q When-- A--pardon me , 1 thought you finish ed--


Q --1 had. 1 asked you what Fos ter was doing there


22


23


24


25


26 this foregathering bet'Neen you and Mr. FOB ter and the







A 1 don't1
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mous attorney, possibly from San Francisco?


know.


Q Did they meet you by appointment? A No, sir.


Q Just happened so? A No, sir.


Q Eow did it come about? A ;'f.r. LaWler called up my office


and asked me to come to the hotel,


Q To what Hotel? A The Sherman House.


Q Did he tell you whom you were to meet? A No.


Q Then the me etir:~g at the ho te 1 was befor e the meeting


at the office? A 1 don't understand that question.


Q 1 thought y'cusaid you met Mr. Foster and Mr. Lawler a bout


this dictagraph stuff twice? A No, sir.


Q You did not? A No, 1 think, what I mean--


Q You met, Foster tviice? A Yes, sir j yes, sir.


MR. FORD· Letthe wi tness answer; he started to say whom


he met tWice.


A 1 met Foster twice, but not Mr. Lawler, in Chicago.


NoR. ROGERS· Q Where did you meet Foster? A At the


office the first time.


Q Alone? A Yes, sir •


Q, Was that before or subsequent to your meeting at the


hotel? A It was prior to.


Q How. long before you met Foster at the hotel was it that


you met Foster at your office aloIe? A A week or ten


days.


Q. What is t1:at? A A week or ten days •
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Q was there anybody present when you and Foster fore


gathered at the office? A We did not foregather at the


office.


Q. Was there anybody present when you and Mr. Foster, the


investigator for the Erectors' Association, met at your


office? A No, sir.


Q, How long did you and he remain together at your office?


A We did not remain together at all.


Q Did,he talk to you on that occasion? A Just spoke and


wh en 1 found out who he was 1 told him 1 had no thing fur


ther to say in the matter.


Q. You had nothing fur ther to say in the matter? A Yes,


sir.


Q And th en you met him a Ii t tIe later and had something


to say? A Not to him.


Q TIell, in his presence? A Yes, sir •


Q And in his hear ing? A Yes J B ir •


Q Did you object to his presence there with Mr Lawler


and this attorney for the steel trust?


MR • FREDERICKS. That is objected to as assuming a fact


not in evidence, that is, that there was any attorney for


the steel trust present.


TEE COURT. Obj ec tion sus tained •


k-rt. ROGERS. Q Did you object to the presence of 11ro Foste:;


the investigator for the Erectors' Association? A


Q Well, you had objected to talking to him at your


A Yes, sir.
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1 :Put you did not obj ec t to talking to him at the Sherman


2 House? A I did not talk to him ::.t the Sherman House.


3 Q. . But you talked in his pc esence and h ean ng? A yes


4 sir.


5 It Vias then cgreed what you would do '7hm you ca'TIe out


6 here? A yes sir.


Q. Who was goin~ to put th e dictagraph in? A Mr Lawler


told me he \70uld look after it.


7


8


9


10


Q.


Q.


And you agreed to do certain things? A Yes sir.


Did you have C:U'J;"lthing to do with the putting of that


Did you speak to the maid in the room about it?


That you didn't mention to any employe of the Hotel
, .


the pI' esenc e of any apparatus of ....viring in your


sir.A yes


A no si r.in?11


121
13 I Q.


I
A No sir.


14
I Q. Are you sure?


151
i Q.


16 II Hayward


17 I room? A yeS sir.


"used on him" -- it was done for the purpose of getting


the purpose of ~etti~g'him to talk so that the dictagrap~


'There I stood on this jury bribing matter.


That expression


Oh, just ·:!here you stood on this jury-bribing?


yes sir.


Now, then, whEn you got Darrow down there, it VIas for


ov


Q You C~1e here for that purpose? A


A


him in the re so that he ";7ould cl-eclare himself just


could be used on him? A No sir.


Q.18


19


20


21


22


23


24


25


26







1 Q Then Foster and Lavrler \vere ';forking to save your


2 reputation; is t.hat it? A No sir. They \7anted to know


3 some other things.


4 Q 'Well,. then, you stood in on their learning some other


5 things? A yes sir.


the purpose of usi:ng this dicte.graph on him? A yes sir.


6


7


Q That is ,,[hat I asked you; you got him in there for


8 Q How many times did you p;et him in there"for the pnr


9 pose of using this dictegraph on him? A Five times ---


10


11


121


four or five.


Q Four or five times; that was your intention?


sir.


A Yes


lrR FREDERICKS: That is obj ected to as argumentative.


IrR ROGEHS: Did you and Foste:' come on the sarne train?


order to come here for the s arne purpo ses? A I c arne when


t en tional?


Was what in-A


That you did not happ en to take the same train in


It took five times to save your reputation?


Was that intentional or otherwise?


lIo sir.


Q


Q


A


THE COURT: Obj ec tion sus tain ed.


Q


13


14


15


16


17


18


19


20


21


You knew that was not in ,csocx:1 faith; you kne:" it '.";as


V1ho sent for you'? A Hr Lawler. I ';,as served ...lith a


for the purpose of getting you out here to dictograph D-


federal sUbpo ena to com e out.


they sent for me; subpoenaed me.22


23


24


25


26
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1 row, didn't you? A I knew they served a subpoena; I


2 didn't question their motives, end I respond ed to th e


3 sU1:,Jpoena.


exarninati on.


for a conflusion of the witness as to the motive \vhich


Q How many times? A Once.


THE COURT: Obj ection sustained.


We obj ect to that as argumentative, calling


You Imew, as a matter of fa~t, that the spbpoena was


prompted the federal government, and not proper cross-


Q


bait the dictagraph with, at the expense of the United


States government, didn' t you?


a blind for the sole purpose of getting you out here to


HR ROGERS: Well, '!!hen you got out h ere on this dicta


graph e:-:pedi tion, in response to a Federal SUbpoena, did


you testify befo re the Federal g rand jury? A yeS sir.


HR FORD:


4


5


6


7


8


9


10


11


12


13


14


15 I
I


16 I


wasn't that it?


ME FORD: Done what?


}}ffi FORD: We obj ect to that on the ground he has stated


Bai ted the dictcgraph? A That ....."as after.


So, as a matter of fact, the subpoena was simply for


Aftervrards? A yes sir.


Q


How long? A Probably I vms in there half an hour.


Was t~~t before or after you had baited the dictagraph?


the purpose of getting you out here to use the dicta


graph upon Darrow and then to be a ~~tness as a blind,


I?;R 30GERS:
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1 that -- e:x:actly the sam.e question before.


2 TEE COURT: Obj ection sustc,ined.


3 MR .ROGERS : Exc ept ion.


4 Q Was there anybody in the room "rhen you h ad this


5 dictagraph dictagraphi:ng? A yes sir.


6


7


8


9


Q


Q


Q


Q


WhO? A Mr Darrow and myself.


Anyone else? A lifo sir.


Are you sure of that.? A yes sir.


Did you do any telephoning to :rr.r Darrow after the


10 dic t".,.S raphing had be (On done? A yes sir.


11 Q
I


12 I


131
14


Wha t telephone did you use? A I us ed the room tele-


phone, if I remember rightly.


Q Did you know that your conversation over the tele-


phone was listened to by five different people? A No


sir.


did yon? A lTo sir.


peopl e on it? A Ifo sir.


. gra:r',h stuff, "rhether intelligible or otherv!ise; it -:,as


shown to the witness, ",7hich he cmne ant here to ~ et


Then, you didn't know that you qat the ilook, too,


Larrow.


Q, Did you kno'w that you Vlere on an exchange 'vith five


Q Well, now, in this unintelli~ible dictagraph stuff
from


that you c eme out here toa,et .; Darrow, you have seen


in the District Attorney's office on Saturday? A yes sir.
.


1!.R HOGEP.8: Gentle:rnen, I de:rnand the production of the dicta-


15


161
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1 JrR FREDERI:£'KS: .And we r efus e to Ie t you see it.
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other side of the alleged document, and under the answer


made by the other side that they will not produce it, we


MR. APPEL. Your Honor, we denland under Section 1938 of


the Code of Civil Procedure, of the production by the


2982


, the' notice requir ed in that section wouldcontend that


be unavailing and 'we are not required to give notice


7 mentioned therein because the giving of that notice would


8 be in vain in view of:'the,:answer on the other side.


I 9
I
/10
i
ill
I 121


13


14 .


\ 15


ill-
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Section 1938 of the Code of Civil Procedure provides:


"If the writing be in the possession of the adverse party,
v


he must first have reasonable notice to produce it. If he


then fail to do so, the contents of the writing may be


proved as in case of its loss, but the notice to produce


it is not necessary where the writing is itself a notice,


but where it has been wrongfully obtained or withheld


by the adverse parties •. "
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right to have it here before ourselves; we have a


understands we have a right to inspect it, we have a


Your Ho~or


duce secondary evidence of the contents.


MR. APPEL- The writing is in tre hands of the other side ..


MR ...FORD. I t is in our hands ..


Now, we have a right, your Honor, to go into all the'


conduct of this witness, who appears here as a witness for


the prosecution; we have a right to show what part he has


taken in becoming himself a party not only as a wi tness


but as an aid in assisting, in producing evidence against


this defendant. If that is so, we have a right to see


MR. FORD· We admit that, and the law permits you to intro-


THE COUR T.. One at 'a time ..


and to show that to its fu1lest extent. We have a right


to show that he was a party to the manufacturing of evi


dence, if it be so; we have a right to show he aided to


get evidence against this defendant in ord_er'to convict


him; we have a right to show to what extent he went in


dOing that, and in order ,to bring the evidence before the


jury we are entitled to bring in everything he manufactured


MR. FOHD. We will waive the sufficiency of the notice.


MIt • ArrEI,. You have waived it already when you say you


to prove its loss, to show that it is los t.


only way we could introduce evidence of its contents is


MR. APPEL. We have a right to shm'" what was done. The


wont produce.
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under the decision in the 132 Cal. the court says this:


THE COURT' What page, '.:r. Appel?


"Plaintiff offered and read in


The lease was in the


These pleadings were verified, and the


Now, we are entitled to this document and


T1:e objection is wi thout mer i t, for the reason


When called upon to produce it, he failed to do ao


r£R • ArrEL. rage 133:


the case.


that the facts stated in the cor..plaint, in regard to the


execution of tre lease and its contents were not denied


ion.


evidence.


of the pleadings.


lease, when proven , did not add anything to the admissions


in the answer.


eVidence, under Appellant's objection, a copy or duplicate


of the wr it ten leaa'(t, This is claime d to be err or, for the


reason that the lease,being in writing, was itself the best


in laying traps, if we can show tr_e extent to which he


has gone, we have a r i grt to argue that to the jury to show


his motives, to show wha t influenced him to tes tify againa t


the def_endant so that his motive lllay be taken into con -


to see it, we have aright to have it for the purpose of


cross-examining this witness as to the part he took in


laying a trap, and the worst kind of a trap for a witness


to lay. If your Fonor pleases, he cannot come here and


aSBume that he comes as a disinterested and iffipartial


witness to tell the truth, if we can show he is interested.


sideration, in view of all the circumstances of the


case, and his actions in refer-e:nreto his own relations to
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evidence was admissible. And where the original lease


it is in the private box of Mre Ernss t Graves, who is now


William Graves, who was trying the case for


and 6 aid th at he had given it to Ernse t Graves, one of his


appellant, said that he did'not know where the lease is.


If the lease is in the possession of Graves and Graves,


attorneys.


sick in San Francisco'. It thus appears, that, when called


upon, appellant did not produce the lease. He did not


place his objection upon the ground that he had not had


reasonable notice to produce it. In such case tl:e


was not introduced the other party had a r ightto show


a copy 0 fit." .
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methods this witness entered into with others for the


the ei"idence of this witness; we have a right to show what


c er1!ing that document, 8nd the original, if your Honor


pleases, is shovm to be in the possession of the District


He says to you here, andAttorney, by his own admission.


produce it. Now, we cannot be depr~ved of the benefit of


that evidence if we choose to introduce it in evidence;


he says to this jury that he has it, and that ~e ~~ll not
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1
now, we have not got c, copy of it, your Honor, to produce I
here. We have not sot the oral statements of t'nyone con- I


I


I
I


i


we cannot be deprived of the inspection of it, even if ~~


do not introduce it in evidence. We have a right to


consider the paper, "\Yhatever it is in connection with
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to show that the conduct of this witness in reference t


is not t rue, as this witness said, that it 'liaS for the


your Honor, that the paper is of such a character that it
I
I


I
purpose of clearing his own reputation and that it ~~s I


another purpoa e ; it was the purpose to manuf.ctur-e evidence I


through decoy means, throu~h false ass1l.mption of friend- I


ship on his part. It isa fraud propssed on the defendant~.
Eveidence of that kind, your Ho""".nor, does not Yreigh a feath I


that matter is of such a serious Character,


fraud, by deceit or trickery or connivcnce or SUbterfuge,


does not'l'veigh a feather's weight; but we have a right


er's weight egainst the defendant. Evidence obtained by


purpose of obtaining evidence; we have a right to show,
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show him docu~ents in order to enable him to refresh his


witness in the hands of the defense. In other '."Jords, '..;~


memolY concerning those matters stated therein. or to en-
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made I
your


the.m to give the weiqht ~hich his testimony alone merit


jury is entitled to look into for the purpose of


all of its attorneys, and that is a matter which this


have Co right to sho'."! not only his conduct, 'but ';:e have a


that this witness was still a witness of this court. a


sho,m to the witness. espooially so, in view of .the fact


righ t . to shov! the -':hol e conduc t of the P:"10S ecntion and


tion. to bring that matter out. Not only that. your Honor,


they have a right to show. your Honor please, what are the


doclunents, what are the contents of the~Titings which were


take a witness from the stand and take him to my office.


of docllr Jents; for what purpose? Hot for the purpose of


only show that by having all the evidence that was


leaving him as an impartial -..fitness, but for the purpose of


and manufactured at that time. and furthermore. if


~ivi:ng him impressions, that he may be further ena'bled


to answer the questions on cross-examination. If I should


a \vi tness on our side, and there shoy! him memorandums and


able him to asstune a better position upon the witness stand


Hon?r please, this witness was upon thestand, his cross


examination had not been ended, he goes in to the District


AttOTIley's office, and there he receives the inspECtion


against the other side. they have a right. on cross-ex~lina-
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'.;'[e do not e.d..mi t ,-- but he claims, so


And your Hono r said, "Yes." Therefo re,
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1


and we ask for the production of that document.1


If your Honor please, in order that you m.ay


or, claims, rather


associated with the Hcnamara defense, therefore, he


far as his testimony goes, that he is em attorney at law,


ment, "You [;re noV! testifying nnder compulsion", and his


qnesti on of your Honor, "Then, do I rec eiv e innnuni ty '... for


claims to be an at to r};ley , spealdng as an attorney who


place, v[e find him to be C'n attorney at lalli, '..vho adIDits )


~hether he is an accomplice or not, he is an immunity


gained his infornation while acting in a professional


c apaci ty.


fore testifyin,g demanded the benefit of section 1324.


recognize several aspects of this matter. First, I call


and no more,


f'ul).y understand our position: my posi tion differs· slig;ht-


wi tness; he has rec eived an im.rnuni ty lJath. In the s econ d


He demanded in~unity. He refused to testi~J until he


ly from 1,[1' Appel's in some pc'.rticnlars. It is well to


YJ"hat I noV! say?"


your Honor's attention to the fact that this ':ritness be-


got it, and there appears in the I' ecord your Honor's state-


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


I
19


I
)


20I
I
I
! 21I
\ 22


\
23


24\
\ 25\


\


'·26







• 2989


14
i'r


5


6 in the McNamara case. In the next place he says that he


.i 7 has done cer tain things at. the behes t and the behoof of the
ii 8 prosecution, in other worde, he has become an agent of the
,


9 prosecution. He has become to that extent, whether he has


:10· received money or not 1 do not expect him to admit, whe-


, 11 ther he is being paid or not we don t t expect him to tell


I'12 the truth about, but nevertheless he is getting something


,13 for his tes timony, at leastJ inlnluni ty t at leas t, the


14 clearing of his so-called reputation. He is getting


15 something and he is doing something for the prosecution.


16 He is not only testifying, if your Honor please, he is


17 not going on the stand to answer questions, if U:e court


18 may look at it that way, but he is affirmatively acting


19 as a detective; He is affirmatively acting as a sneak


20 and a sleuth; he is affirmatively pretending to be a


21 friend of the defend3.nt and at the same time, according to


22 his tes timony, he is do ing it for th e purpose of affor ding


23 evidence to the other side, in other words, he is a tr ai tor


of the worst kind. Now, under those circun:stances we have


a rigrt to search him in every particular and in every


1 am an Irishman myself and proud of it, but sornetway.
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26,
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them--


THE COTJRT. The witr..ess is still on the stand.


Under those circumstances his testimony


boun dB of decorum under tb e c ircums tances •


MR • ROGERS' Ifycur Honor Bees fi t to cr i ticise me for


1 wonder Why it is that the traitors of the world come


out of that tribe, but nevertheless he admits,; on the


oth"er e id e--


THE WITNESS. Traitor to the church?


MR. ROGERS. That he--


MR. FREDERICKS. That is not an argument on the law.


MR • ROGERS. Yes, it is.


THE cOtJRT. MI. Rogers, your argument is getting beyond the


the defendant.


MR • ROGF.RS. He admi ts, if your Honor pI ease, be came out


here to get Darrow into a room for the purpose of getting


DarrO"\"l dictagraphed, and we know what that means.


THE COURT. He admits those facts but your conclusions in


the vehenlent language you used 1 think is quite cut of


order at this time.


MR • ROGERS. Eu t 1 make no apology to him. If 1 have


offended your Honors decorum 1 apologize to your Honor,


is to be s if ted, ris tea tinlony is to be tr ied by every


touch-stone on proof on cross-exanlination, ooing not onl


an agent of the prosecution, being not only a hierling 0


that is all. Now, if ycur Honar please, he corres out here


for the express purpose of doing son:e act or thir..g agains t22


23


24


25


26


~
I
19
I
10


h,
I I


12
1


113 I
114y


1
1I51
!


I
116
I


117
i


hs


19


;20


;21
l







to get evidence under thoa e circun;stances, Il your Honor


please, if you will take a recess for a few moments 1 e2Il


show you the books, so many books that your Honor couldn t t


see over the top of them on your desk, trat a Witness of


that kind may be searched clear to his CODse iene e, if he


has one; can be searched all the way through and up and


please, that this evidence will be admissible if produced,


because 1 believe it to be thoroughly ~reliable, after


fr iend, haVing admitted that, now, he says that what was


said there was taken down. 1 dontt believe, if your Honor


tha t he ca.me her e for the purpose of indue ing Darrow, by


deception, by deceit, by fraud, if so you may call it, to


corr.e to his room as his friend and talk to him as his


down. Now, then,' having admi tted, if your Honor please,


said while he was talking to the man With whorr. he had


assoc iated, at the sarr.e time be ir..g under employment of


many experiences. We W ill not discuss that at this time,


that affects another Question, but wha.t. he said While


he was in th:lt room with Mr. Darrow, what he said while he


was pretending to be 1~r. rarrow's friend, what he said while


he was ,taldng hinl by the hand in !;is own room, what he


someone else, what he said, then we have the right to,


',ve have t1:e r 19h t to go into 1t •
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{'I . the prosecution in one sense of the word, being not only
I
)2 one of their men, being not only one of their witnesses, bU~


I


he .is pretending a t the SaILe time to be a fr iend of the


defendant, and by means of deceit and pretention, ende':lvors
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j 1 MR FORD: GO ahead. VTe are not stoppil1g you.,
I 2 liB. HOGERS: NOYI, then, they claim to have shovm him fo l'
,


~3 some purpose or other while he was under cross-eocamination,


;;4 and at least, knoYlin8 from the one question I asked, which


i 5 may have been a mi stake on my part, but from the one


j6 qu estion I asked on Saturday, "Do you know Fast er~ th e dic-
~


1,7 tagraph man, \,;hich I didn't say, but he Imew "fhat I meant,
~


;8 they took him up th ere Saturday afternoon and shovled him,
19 these die tag raph sheets. Under tho se condi tions, if your


10 Honor please, he having talked, and it havin?; been t alcen


il dovm, he having talked, md it havins; been taken dO\VIl, if


~2 so it may be I don't know that it may be, but at least


13 they contend to -- I have a right, for the purpose of


14 fJearching this v/itness as to '.'.hat he said to Darrovl 'Hhile h


115 VIaS pretending to be his friend, and was, as a matter of


16 fact, knifing him in the back, I have a right to ask him,


17 did you say thus and so at HI' Lawler's and HI' Foster's


18 dictation? Did you inquire thus, did you, at lTr Lawler's


19 and HI' Foster's request) did you say thus and so to him?


20 Did he reply thus and so, and I a'U enti tIed to know what


; 21 he saVl on Saturday) and for that purpose I ~ entitled


22 to cross-examine him bout '::hat he CcJlle out here for, not


23 only as shoVfin.'S his interest in the case, but e.s showing,
I


124 if your Honor please, '~hether his contention that he is
\


,25 here to protect his reputation mayor may not be true.


26 am at liberty to show how far he -;rill go, ';fhat he vJill







enti tIed to memorandum made by the v!i tness ',vho testifi es


vate memorandu."'ll of conversations 'which may have occur-


nmae they took him up to the office, and showed him this.


a ri.~h t to every-j


Now, if your
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thing that he has seen in the meantime.


red between the defendant and any person, but I vrould be


say, '.'rhat questions he '/lill ask. I have


~ this witness testifies under all the conditions, and


that is particularly true, if your Honor please, v!hen he
)


sa~s that on Saturday, the moment I mentioned Foster's


Honor please, I would not be entitled, I a~lit it, I would


not be entitled, at least, to the District Attorney's pri-4
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1
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: 3


12 What is the harm? What is the harm? 'Why can't I have it?


13 Why can't Yfe put it right in front of us and let me cross -


14 e'Lamine this witness about it? Ee is the kind of a 'witness


15


.16


\7ho, in the first place, h<.1S demanded immunity, therefore,


lUlder the 7th Appellate "fe are entitled to search every


17 - motive, e very stat er.1ent, every ac tion, Vle are enti tl ed to


end detectives OJ-J.d allows cross- 6X:c;.mination into their


and if your Honor has the sli3htest doubt ~e are at


Underhill


to take that so-called dict~raph stuff and lay it


is a net! book on criminal evidence, ,just the same thing,


published of law in a long time, and one of the most accu-


second place, lroore on Facts, the best book that has been


motive and actions to the fullest extent.


go to the utmost limits of cross-exmnination. In the


rate books, speaks of the testimony of informers, spies


18


19


20


21


.22
I


,23


\24
1
\25
I,







authori ti es together. I didn t t have an idea they had


Honor these authorities. I EJIl so thoroughly convinced


of it, he havi~g been shovm it, that I ask your Honor to


consider the matter briefly eno~~h to allow us to get the


2994.
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/ '1 here c.nd cros B- examine on it, I woul d like to show your
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sho';.m it to him, but it appears they have Sho'\VIl it to him.


They have shovm it to him for a purpose, and having 3hO\111


it to him for a purpose, they have answered our purpose


of allmvirl,S us to see it, and Yie have a rig ht to c ross


examine him in reference to it. Now, I request your Honor
befo re


in all fairness that your Honor rules, if you have any doUbt
.\


about the matter, to let us produce at least the text-books


authorities on the proposition.


TEE COUHT: TO.~ et your point of view fully, I ',~onld like


to ask you one question.


HR ?.oGERS: yes sir.


THE COURT: Suppose instead of a dict~~raph device having
hand


been used, a short ~reporter had been conc ealed in th at room


and had taken d01V!l th e conversation and had tab-nsc ribed


it into longhand and that '.vas at the present time in the


poss ession of the District Attorney, ':lQuld you contend at


this time you had a right to have it?
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26
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19i 1 MR. ROGERS. 1 would surely have a right to have ,it,
~.


; 2 especially so, sir, if he had been shown it.


i 3 THE COURT· But in addition to that testirr,ony that it


14 \'Vas taken down and transcribed in an uninteligible form,


5 would. you con tend you had a r igh t to it?


6 MR. ROGERS· Then we have a right to see if it is ur.in-


7 teligible.


8 MR. FREDERICKS· If it is uninteligib1e to tee witness


9 the only thing then would be the effect it would have


10 on the Witness, if it was uninteligible to the Witness.


11 TEE COURT. 1 want to get at your point of view. This


12 is a very unusual ques tion •


13 MR • ROGERS. 1 think, if your Honor please, we call pro-


14 duce the authorities we would be entitled under these
I


15 I conditions to the shorthand report, but aside from that


16 I I et me call your Ponor' s at ten t ion--


17 THE COURT. There are probably no author ities you have


18 to the dictagraph, but on the shorthand reporter 18 notes


19 why, there ought to be author i ties avai lable •.


!r:R • ROGERS. 1 can't recall the case but 1 have a recol-


leotion of a case before Judge Smith where police detec


tives made reports--;·tr. Appel reminds me of another case


which·the will outline to your Honor, but 1 have a recol


lecti'~n of one case in wh lch 'f.r.Havil.ey, one of the police


detectives had memoranda of this sort and JJdge Sn~th


con,pelled its production, in view of the fact that the
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\26 MR • FREDERICKS. Oh, no.
,


was the People of the State of California against a certain


to remind Mr. Fredericka, in one case, your Honor, which


purpose.


ourselves, and particularly in view of the confession of


the wi tne68 which is, no matter how he puts it, no ruatter


TPE COURT. 1 think that is your strongest point.


MR. ROGERS. But we have a right to look at it, therefore,


ger:tleman who was a trustee or councilman in the ci ty of


Long Beach, your Honor, there he was brought into the dis


trict attorney's office and 1I1r. Fredericks, himself, examin d


him, had a shorthand reporter there and it was taken down,


wi tness had seen it during his presence upon the stand.


Now, this witness has seen this during his presence


upon the st,md. lNe are not obliged to take his statement


that he merely glanced over one or two pages and it was


uninteligible. We are not obliged to take that. 1!e has


seen it, he has seen the docurrent, he has seen it for a


ant there concerning his gUilt and he was compelled to


produce the shorthand notes.


how he glosses it over, no matter how he dresses it up,


we are entitled to it, because he came out here to get it.


MR • APPEL. Your Honor, in one case, if you permit me


and he said to him, "Now,come on, what is the use of your


denying this," and all that. Afterwards he brought the


Witness onthe stand to show the admissions of the defend-
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MR. APPEL. JUdge Smith said this, that that transcript


of the shorthand notes indicated, your Honor, that the


confession had been dragged froIL him by every artifice,


by ever coercion, and everything that was inhuman to the


man, and he would not allow it to go in, and afterwards


the case, your Honor, al though it went to the jury,


there was a disagreement.


MR • FREDERICKS. And he afterwards plead gUil ty •


MR. APPEL. He afterwards plead gUilty:,andyou allowed him


to pay a fine for the purpose of getting out of the box.


MR. ROGERS. 1 would like to produce the authorities.


12 THE COURT·. 1 think very well of l/'r. Rogers sugges tion


that authorities be presented.


tien until to:::orrow 1 will hear you then.


1 don't mean


can go on with your croGs-examination and leave the ques-


may proceed with your cross-examination now.


THE COURT. Now, Captain Fredericks, just a moment--l think


the burden here is still on t~e def_endant and hehas 'asked


to present authorites, says he is unprepared at the pre-
am


sent tinJe. Now, l/willing to take this matter up at


9 a t clock tomorrow morning for the purpos e of hearing the


defendant'a authorities, if you desire to have it. You


by that 1 am willing to adjourn at this time but if you


of
MR. FREDERICKS. 1 don't see ;,<3 particle"use of wasting


time on it. Now, the fact ~s brought out by this witness


are these--
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1 JAR. ROGERS. 1 will do the beat 1 can.


2' UR. FREDERICKS. In view of the fact tr;at this wi tneaa


3 may.not be hare at 9 o'clock if it i6 only to be an
to 8.8 k


4 argwnent, 1 think 1 would like/him a couple of questions


5 as to the facta which the record may ahow, but from


6 counael ' s argument he haa a wrong idea of 1t.


7 THE COURT. You can ask him if you want to.


8 MR • ROGERS· 1 clidn' t ge t ;,ir. Fxeder ick' 6 ob3ervation.


9 (Laststatewent by !tiro Fredericks read by the reporter.)


10 'mE COURT. 1 lla9ume, gentlemen, it \1111 not be neces-


MR. FREDERICKS. Q 1 want to ask yeu, Ur. Ean'ington,


Q And the tin.e you spoke of was between the time you


were you in n~ office Saturday afternoon at all, afternoon


sury, 1 don't expeot to have the jury here at 9 o'clock.


A No, sir, 1 'NfA3 not.


A After court adjourned7af ter lunch '?


Q No, no, after lunch.
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12 o'clock, or approXimately? A Y06 ,air •


'!lent to lunch and the timo you 0 arne up from court at17


18
19 lItR • FREDERICKS. That is all.


20


21


22


23


24


25


26







you '·"/01'0 hore taking this dictt\qraph stuff? A yes sir.


un HOGEHS: },fr Harrin1ton. did you soo 1Il' Foste:r 'th1.ilo1


2


3


4


Q


Q


How oft on? A I think 1 t was twice.


~7here? A ]111' LElwler t s office.


5 Q Was the matter of this dicti:\;gaaph and its progress


6 under discussion? A yes sir.


tho sene place you '.7 ere when you got this


know that.


lor's office? A No sir.


Do you know w11.e-.re he ·,.vas stoppins, as a matter of fact?


DOn't you know he ';ran ntopping at tho Hoyvrard Hotel


Ho sir.


And referred to? A yes sir.


He had a room there, didn't he? A I don,t know.


Are you flnre you didn't see him at the Hayvrard'sHotel?


I saw him in the lobby of t.he hotel once, yes sir.


SaY! him in the lobby of .the hotel? A Yes sir.


Hoyr many times? A Oh, three or four timen.


Did youree 1lI' JJ8wleI' ever day? A Uostly, yea sir.


Did you rec M'r Lawler at all about tho dictegrapl1 mat-


Did you see :Mr Fast er at any ot her }Jlac 0 than HI' La\"(-


~]hat is that? A I don,t know that.


Q


Q


Q


Q I-Ie hired a room nCAt to yours, didn't he? A I don't


Q You s a\7 ur Foster at 1 east twice during that tine?


Q


Q


A


A


Q


A yes sir.


t er, in the absence of HI' Foster? A yes sir.
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that I was in toym.


Q You saw him in the lobby? A Yes sir.


matter, ClCceptil1g HI' Foster and ]{r Law1 er? A no oi r.


VI11ile the dicta,graphing '":as,:;oing on? A yes sir.


Are you sure of that? A yes sir.


Did you see enybody else concerning tile dicta?,raphil1'j


And you didntt refer to the di~tt\grapl1il1.g matter to


""lhat time \/as that? A It was durinq the fi rst "veek


Q


Q


A


him? A No sir.


1


2


3


4


5


6


7


8


9


10


11 Q
i


12 I
Q


Talked to no one? A No sir.


Not -to a living soul? A No sir.


Q WherOW8G the dictagraph? A It yras in the room.


Were yon told it "Jas put there? p_ Ur Lawl er tal d me


tlfter you came to Los A'1gcles about the dictagraph matter?


Did you look to see? A yes sir.


Whero? A Back of tho bureau.


yes sir.


And you arc sure of that? A That is my best recol-


1'[hat is that? A I don!t know.


q Did you sed it Dut there? A No sir.


it ":JO S thero.


Q


Q


Q \?ho put it there? A I dontt know.


A


Q


Q


Q That is your best 1~ecollection. Arc you sure you ,-~id


not speak to mybody aside fram ur Foster end l'Tr L~.wler


1 cction.
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1 Q. '<Tllen did you look to s eo? A 1:1hon I first went into


2 tho room.


Q Did you hire tho room? A Yea sir.


Q Did you pay for it? A yes sir.


Q '7ho Save ;you thO money to pay for it? A I paid for


it myself.


3


4


5


6


7 Q J)id yoU tnm it in as an o',:pense? A :Hot as ,'11 0X-


8 pens0; l!r Lawlor ref1mdod itt. 0 me:


9 Q ur Lawler gave it back to you? A yes sir.


10 Q VAlon did he ~ive it back to you? A 011, probably 'in-


11 side or two 01' tIl ro e YJeeks.


12 That is the rent of thO room? A Yos sir.


13 Q Did you sloop thore? A yes sir.


14 Q, That was, as a matter of fact, your habitation?


15 I A yes sir.


16


17 Q


Did yon cat your meals at tho hotel? A lIo sir.


'Whom did you s eo while yon were here, oJccept Fr Dar-


18 ro':!, 1.~r Lawlor <:'Jld Hr Fos ter whil e you v: ero here on that


19 dictt~~ra1Jhing e--:':pedi tion? A Towards the very last I. S8Yl


20 Hr FOrd, probably a day or tyro before I meft.


Q rlhore? A21


22


23 Q


At the District Attorney's office.


Did you~o up et his request? A Yea sir.


Talk over tllo cictagraph matter with him? A no sir.


'I
'f


24 Q Dioll't mention it? A lIo sir.


25 Q Did he T'1ontion it to you? A No sir.


26 Q Did ho kIlo':! anythin1 c,bout it? A I don,t :know.
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1 You don't know?


2 Jm FlLIT,DRHICKB: Obj ected to.


3 THE ,COUnT.: Obj ection sustained.


4 fIR HOGEnS: ".'1hen you mede tm apnointment "'Ji th Hi' Darrow,


5 \"mom vlOuld you c all up? A I \70uld c all up Ill"' De -rrow.


6 Q Viol1 , when you _- you cE.llod up rrr narrO'\"l? A Yes


7 sir.


Don't you Imo"7 'i'rllat it ",ras for? A LaYrlel~ asl:ed me


Q For what pnrpose did you tell him that HI' Darrow Yrou1d


Q And told him th at thes'tac;e '::as set? A I told him Hr


sir.And then. ".11om did yon cell up, E.nybod:r? A yes


Who? A 111' La",rler.


To make ~.n r.PP0intmenc '7i th him? A yes 131:<:".


And vnlY to apnrise him of that fact? A


ed me to do it, that is all.


be over? A So as to t".}J1)risc him of that fact.


Q In c~ch instance? A yes sir.


Darrow would be over.


Q


Q.


Q.


8


9


10


11


12 \


13[
14


1


15 I
!


16 !


17


18


19 to c all him up, (?-n<1 I did it_


20 On each occ asio11 ';'I11on you ::mcc eeded in mt'lkin~ en


21 apIJointment '71th l~r Darro'."!? A yes sir.


26 THE COURi': Hr nog ers; yon:::- cp.estion is e_ll<l'O'(~d;


22


23


24


25


Don f t you k!1o';' '-rhy?


J'iR 'FOrm: 0ht: "re object to that as callin~ for a conclusion.
~


'.PEE COUT{£': overrulod.


ER T\OGERS: The yritness is 811111y-s11al1yin3-
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1 is out 0:1:' order.


2 HR :DUTIl): I ask that yonI' Honor reprove him for th at 1'0-


3 mark•.


4 FE TtOGEF\S:· Please answer.


5 "Jhat is the qnestion? (Lc,ot question road by the


6 relJOrter.) I 11' esume it ",'lao enabling him to notii'y the


7 r8porta~..s.


9 R. noporte1's to do \'ihat? A To take dO·J1J.1 tho conversa-


8 Q,


'.
vth.·~~ "'(~'Jc:)·r'.t. o''''''?, ~ l. ..!.. /.t .l-.... .L. Q • A I don, t know.


10


11


12 I
1


13


14


tion.


Q Yo'tll~ i doc of the conversation was to .r; at JfJ.~ nurro'.~, to


rr,ive saroD evidcnc e ~'1ainst himself? A prL'l'Ylarily to eiva


it. so I 'lolJ.ld not be accnsed of jUry-lJl'i'binZ.


15 j ect.


Ti18n c.id you. t ('11 ?!r La"\71er that that. was ~rour id ea?


lro, I don' J,:. krlO'.7 t hat I told him th at. t but that is


16


17


18


tl1~t your idea? A yea sir.


19 yrhr.t was 0po::'ntil1e in TTY mind at the time.


20 :Did he tell you tlH~t he ,··It.s intorented in t.he rah~J~ilit


21 tion? A No sir.


22


23 A


TIid tlwy 1: ell you yon '-:ere nUi>pic ioned of j nr:r-bribery?


Of j:1r,;/-briLilr.'.) n1b :Ji1", not until the end of the


24 year, not unt.il aftor. the f:rrost, then Lawler spolw to me


26 c.bont ';;hc money ",nd len eN! 1,101'0 .:.bont tIli 3 thinlj t;u~n I 1


25 .:::nd he sem-ned to be llz,ggin~ all ~-.;lC tine that
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on. I toll him if he arrf'..n,~;cd t.ho mat.ter I could~ at Hr


Darrovi to tell his nido, and Lawlor could jttq~e ',7hether


I had an/thin~ to do it or not.


Q . Then you -'rere under f(J,a\"'s that the~l believed you ,,:uil ty?


A I '.rollld not 'rr~l1t to have it ,~o eo far as that, bnt


certainly the;( ~'Cre red-hot after eveI"'Jbody the t ,..ras con


nected vrith Darro~.


q :i:Tow, in view of tilo fact that you put this jOb uP,


",s a matter of :fect, didn t t you put the ori(:in8l job up?


A I did not, r.nd I will waive im.'i1uni ty this minute if


you \Iill try me on that ono ch argo.


Q You -:till uaivo imTUuni ty? A On jUIY-bribin~.


Q Will yon "-{aive inr':1u-'1ity on everything? A r fm saying


on j uTy-bribin,g; -- no a1 r.


q \1iJ.1 you weiva immuui ty on cverything? A '70 "ril1


take t;"!Ve:;:-:rthiug c.s it comefh


1lfR 'FORD: '?eo1:Jject to that question as not bein~ a


pro~.c quostion. TllC question of "raivin,N, im.'1:!1mi ty is somo-


thin,~ th&t has~ot nothin~ to do '::hatevor ','!i th e.ny other


(:~h('.rgef3. lTo,y, ~hc 1c:'3-;:; answer of the 'rlLtness is not


l'ea11y :,1<:sp:mcive to the Clu ostion.


TEE COTF~T: Do :ron --"Gut it stricl:en out.


"7-R mT{D: Ho, t,nt it is noy! -- 'but "!O ob,j ect to eny fur


ther c ross-ex:amination e.lOllj th.at line. ~.To j nst obj cc t


to t.ll e 12<st '1l1cstion :.'S imTl2tc.dnl.


'l'HE COURT: Is th ore anytlliur; unsns'.7cred, any unansv:cre
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question before the court?


un ·':OGERC:;: yeS, I am asking him if he Vlill Ylaive immunity


on e veI'Ythintj •


lffR FOW: To that question \',;e obj ect as i rrel evant end innna


terial, mld not cross-exanination.


THE COlm.T: OLj ection overruled.


]lR }POTID: I "ronld liko to be heard on that just a moment.


TUB aOUffi': very \vell.


vn T'OTID: Connae! has put to him a supposi tioua case. ThO


vlitnoss has said, "If you \till try me on the Charge of


jt1:ry-bribinE~, I 'Till vTB.ive ir-liiltUlity." UO'u, Hr Ho?;ers


comes back with "rall you'::aivo immunity on everything"?


lTow, rrr ?J:>gers cannot trtJ him for jury-bribil'l..'!. It is


purely s hypothetical matter that cannot wer ox:ist.


TI-!E COU"ltr: You mi'Sht have had that voilun tary statement


Bt~icken out and eliminated all that.


FH F01W: I em not obj oot1nu, to that. If counsel "rants it


n triclwn au t, counsel may have it stricken out. It ion't


rcsponnive to any ql1estion before thO cou It. It isn't up


to us to ask to have it stricken out.


TPj;: COUHT: I think in view of the voluntartJ statenant that


was ~bren, it is not response to c::.ny question --


j"R 1TR'-TE1UCES: I!e Y!ants to }mo"",: '.'.hether he '1"'ill waive im-


nrunitjr. He can't ....:aive in'n:1unity. That is a matter that


tho law operates on.


TEE COln.T: Here is e voluntary statement that COttnB 01







-;


thim~s, or shoot at °",.ch other in the da""1~ ~md c- lot of. -.\.,
;


other snppositions. Got about t?..S much to do ''.'i tIl this
'[


HTI. r:OGERS: ~.VhEn you said that you·-erc perfectly -"rillin~


A Ho sir.


(Last question road b:~ the r0)X>rter.) ,


rm HOGETIS: Read the question.


to the Cll1estiol1 of motivo. Ovol'l1.tled.


volunteerednomethin'-~'doesn!t i 1 alm it meterial.


THE COU1~T;: yeS, I think it is mat eri al, I!r Ford; i t ~io os


isnuo boloro th 0 court.. rl'he mere fact '::11 nt the ":i tnenn


be materita'Q., mnst be pertinent before thin court to sarno
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terial 'q1.1P,stlons. Evc:-:y question put to thin '7:1 t.ness must


case as t~o proposition of yjlether or not the moon is made


oil; g r/een.che:ese. The fuc t thnt th ('! wi tunss me.lees an imma-


a fist fight wi th him; somethin,':; of that sort. Counsel


a right to analyze.


and ti e their feet tog ether, &"1d a number of different


consent to ,carry it on ':.ri thout gloves or wi thont surgeons,


terial 8:nsiVr.~r doesn't ':ove counsel a right to ask imma-


mi~ht, by that voltmt.ary s tatemont, ask him if he vlill


be tried on .1ury-bribin~ you ]mew very well, didn't you,


THE COURI:': Shows his state of mind.


UR FaUD: The 'lfi tness here misht state his ability to have


l!H FREDERICKS: For what pl1rpose? It is immaterial.
j


1:!R.FOTID: That is our ol:(jection; it in absilute1Y imma-


terialmatter.
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1 that it was only you and Fnmklin for it, end that nobody


2 but God could convict you; wasn.t that wIlY' you said it?


3 A Ho sir.


4 HR FTUmEHI CF..8 : Glad vre found out now ",mo the jury-briber


5


6 HR :DAlln.OVr: Will the reporter reed that remark of t.h e


7 State's Attorne'J. I didn't quite understand it.


8 (Last statoment of IP' Fredoridku read by the reporter.)


9 jEll TWa ERS : Give me tl~t ugain. (The sr~c statement read


ag ain bJf the reporter.)


very well you "fere E,n :'gent of tile state "ihen you pulled


ito ff, and that it '"ras nothing but a confederat e th at you


Q You knO'."! t elso, ythem ~ron S aid you ":rere p3 rfcc tly will


in~ to .1';0 to trial on t.he matter of jury-bribing, you }::new


nIl;


'Here, didn.t you? A 110 sir.


Q Bntyou knew yon couldn't. loe tried on it at


10


11


12 I
13


14


15 I


161
17 did..."l1't you kIlo\v that? A lTo air.


18


19
Q A."rld yon say you are a I aVlYer , d a you1


About 20 times that is in the record:i I sup


20 pose it is harmless.


21 It is }Xlrfectly hannless for him to say he


Tho m"ttcr has been i'n.lly gon e


22 is a lav!yor; certainly it. in. Wnen yon eud ~rr L~.wlor


23 and V"r Toster•. tho attorney for th e Frectors -- inves.Li-


24 <:;o.,\:;or fOl~ the Erectors' Association met to:3ether, c.nd they


25 told you wl:la t to ask Iarrow, didn't they) in e :~cn eral "~;ay?


26
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on crol3D-e::~8!I1ination. He stated repeatedly what occurred.


A yes sir.


I'!R HOGEns: Tha t ',~ras -- They tol d you, thon, what to ask him


for the purpose of clearing your reputation, did tlley?


A no sir.


Q Or they then told you ythat to ask him for some oth or


purpose, then? A No sir.


Q TIley .told you, in a {Soneral '('my, ~:hat to ask him, but


you say not for t.ho purpose of clearing your reputation?


A They didntt t.ell -- Ur Lawler didn't state Yfhat the ob-


ject Yras.


Q Did YOll think it was for the pUrpOSf) of clmring your


reputation? A So I took it, and that is what I meant


the:r" should do.


Q. You took it :Mr Lawler's sn,<jBestion to you end the sug-


g €lstion of l!r Foster 'vore made to you so as to enable ~ou


to cl ear your -'eputation, did you? A Yes si r.


Q '7hat purpose did you think -chey Vlere made to you for?


A They were lookin~ for infol1nation.


Q On --[hat? A On matters connec ted vii th Darrow's con-


duct.


Q ~~d you ~~reed to. put those questions to Darro~ 00


that they could get information out of: him? A So that


they and I could.


Q That is, they and yon? A llfr Lawl er and I.


Q. SO what? A So Hr La';rl er and I could get informati
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1 Q DO you ]mm'l who paid tho bill for the dictagraph?


2 Don,t you know Toster did? A I do not.


3


4


1m FOrm: In view of that, I Ylould like to ask if connanl


isry,oin,~ to soek to introduce affidavits, hearsay evidence


5 in this case?


6 THE CounT: I have no idee.


Willis.


l~R AP'EL: Throym out?


Let the complaints of the DistrictHR APPEL:


be entered in the record.' We ylill dispose of tllem som


have nothin~ to refute, nothing to say.


is not materiel, bl1.t it is all in. ~",e 6i t idly by and ':re


makes a long argunont on facts, end thO court listens pa


tiently to him until he has gotten through ,md finds it


TIR FRImETIICES: That is the trouble, he goos ahoad and


mind; what he is going t.o do.


THE COUnT: I '.7ill ~ive up <my at t cmpt to read Ur ?o~ ers'


HR FREDERICK.S: You b cd.


Jrn. APmL: 7roll, I don't bot.


vthich was aftel"'V'lards thro\"Jn out \'{hen it carno before :Judge


HR 'PORD: I only jUdge the future from tile past.


1m FHF:IYRRICl-:3: J.n affidavit which conn 01 made hIbmself


1JfR }?ORD:' I have, your Hono r. I can tell you; he 'i!ill sffif,


didn't you, in this affidavit there say ao and so, reciting


pfge after JE.ge from that affidavit.
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1 HR ",'lOGERS: Did you have any memorandum of the C11.1estions


2 that you were to P1.1t to jliT Dafrow when you pret ended to be


3 hiS.friend and Got him into your room? A No sir.


4


5


6


Q


Q


Q.


That ';ras Ie ft to your recolle ction? A yea sir.


Did you make eny memorandum? A lifo sir.


Did you make any memorandum of the telephone c~nuni-


7 c etion that you had with )\~r Darrow over the telephone?


8 A no sir.


9 Q. Did you make any statement direc tly after 'eh c tel ophone


I mean to say, did you tell it to anybo~J immediately


10


11


12


communication t~S to th e communication?
.


stand your rruestion.


Q.


A I don It under


13 after it happened? A No sir~


14 Q Were you in your room when you did that teJIephoning?


15 \


16


17


18


19


20


21


22


23


24


25


26


A I don't remember."


1~!hat is that? A I don,t remember.
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23s1 Q nan you remember whether you ware in your hotel or not?


2 A 1 was inthe hotel.


3 Q rou remember whether it was morning or afternoon 7


4 A The after roon.


5


6


Q Are you sure of that? A Yes, sir.


Q You reoall tha tit was inthe morning-- A About


7 noon, 1 would say, probably a little before noon.


8 Q 1 am referr iog now to the las t telephone. A Oh, the


9 las t.


10 Q 'rhe lao tone. A My recolleotion of the las tone was


11 ~n the afternoon.
!


12 I Q Do you remerrber where yoawere when youdid that last


13 telephoning? A 1 was in my room •


14
I15 I,
I


16 !
I


. Q Anyone there? A No, eir.


Q When you were told that you were to


"of the dictagraphing d~a',yOU ask .where
\


be the instigator


the other end of


17 that dictagraph was going to be? A No, sir.


18 Q When you looked at the dictagraph behind the bureau


19 what kind of a looking thing was it? A A black ins tru-


20 ment about the size of a small saucer.


21 Q Did you roll the bureau out and inve~gate? A No,


22 sir •


23 Q Did you SOB wh ether they broke ho1 eo in the walls for


24 the wires? A No, sir.


25 Q Didn't you have any curiosity to kno\"{ anything about it?


26 A No, sir.
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1 Q Did you ever see a dictagraph before? A No, air.


2 Q Well, you didn't have a bit of curiosity, then, to see


3 how. the thing worked? A 1 saw the diotagraph there.


4 Q 1 mean you didn't have any onriosity toaee how it was


5 operated? A 1 knew it was operated by sounds.


6 Q 1 mean to say in what manner and in what way it was


7 operated? A Oh, 1 underatood ttat they took sound waves


8 from the room.


9 Q, Well, did you have any curiosity to kno',"1 where the wires


10 went? A No, sir.


11 Q Didn't even take a look to see? A No, sir.
I12 I Q Was there any test made out of any kind, of a trial


13 heat as it were, kind of a warming up heat? A Not in my


14


115


116


presenoe.


Q . Did 1heytell you that they had tried it out?


A No, sir.


17 Q And you didn 1 t knew, then, whether the thing was in


18 working order or in operation or noti A No, sir-


19 Q So, when you telephoned to Darrow you didn't know whe-


20 tbcr t1:e dictagraph waa already to dictagraph or not?


Q Without knowing that the dictagraph was ready to


A No, sir.


Q Wel~, did you ask him if he wan ready to shoot or go on


or work, or something of that kind?


MR. FREDERICKS- Ask who, your Honor?


21


22


23


24


25


26


MR • ROGERS - Q 1,awler7 A No, air.
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1 graph, you didn't ask anoz questions about it, didn't know


2 anything about it? Yo~merelY telephoned Darrow to oome doml


3 the~e, is that so? A 1 assumed it was all right.


4 Q What led you to assume it was all right? A The faot
,


5 that Mr. Lawler said itwaa there.


6 Q When did he say it was there? A In the forenoon 4i


7 Q How did he tell you, by telephone 1 A By telephone.


8 Q -Told you that it was there and to get Darrow? A 1


9 don't know that he used that expression.


10 Q Well, something to that effeot? A Yes, sir.


11


12 I


13 1


141
I


15 I


Q And then what did you do to get DarroW'? A Telephoned


him.


Q And did you get him? A Yes, sir.


Q Where? A At your office.


Q What did you tell him over the telephone? A 1 spoke


16 to him on general matters.


17


18


19


20


21


22


23


24


25


26







A My recollection is 1 told him 1 had just


1


2


Q Well, what did you tell him over the telephone


office?


-- 30141
at my


3 arrived in town and aervedwith a Federal sUbpoena and


4 wanted to see him.


5 Q Wanted to see him. Tell him where you were at that


6 time? A Yes, air.


7 Q And where was that? A In the Hayward Hotel.


8 Q Did you tell him the nun;ber of the room? A Yee, sir.


9 Q When he came did he sond up his card? A No, sir.


10 Q Come to the room? A Yea, sir.


11 Q You gave him the number? A Yes, sir.


12 Q Now, how many times in all do you oay you telephoned
\


13 narrow to corne? A 1 ohould think three or four times.


14


15
1


16


17


18


19


Q At each time at the behoef of ;,1r. Lawler? A Yes, air.


Q By the way, what'mrr.e \Tiere you regis tered under?


A Gorman , James Gorman.


Q James Gorman1 A Yee, 8 ir •


Q At the Hayward Hotel? A Yes, sir.


Q Did Mr. Lawler know you were masquerading under an


20 aoaumed name? A Yes, sir.


21 Q Was it at his suggestion that you adopted a name that


22 was no t your own or your father t s before you? A Ye£) air.


23 Q Did Lawler suggest that you adopt the name of Gorman?


24 A No.


25 JAR • FREDERICKS. 1 object to t.~at aa imrraterial.


26 THE COUR T. "verruled.
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Q BY Am. ROGERS. Whose invention was that name of


Gorman you used and took on that occasion? A It was


mine.


Q And did you inform Mr. Lawl er you were masquerading


under that narre? A Yea, sir.


Q Did you tell Mr. Foster also, in oase he wanted to talk


to Mr. Harrington that he was then being known as Mr.


Gor man? A No, e ir •


Q Did Foster know your name was Gorman at the Hayward?


A 1 don't know.


Q, Did anybody else around there know your real name?


A My real name?


Q Yes. A No, sir; not that 1 know of.


Q Now, seeing that you have been talking to Mr. Lawler,


1 wi 11 ask you if you knew when you mentioned that Mr.


Darrowahowed you the roll cf bills and told you he got


it out of Tveitmoe's bank, that M~ Lawler was after M~


Tvei trnoe? A No, sir.


Q What? A 1 knew he had him before the grand jury, but


that was all 1 knew.


Q Why, didn't you know, all the time that he was trying


to prosecute 'u. Tvei tmoe? A 1 knew he was after these


men.


Q What? A 1 knew he was after these men.


Q After Tveitzr.oe, didn't you? A Yes, sir.


Q Isn,t that Why you put that name in,Tveitmoe's
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1 A It \vas not.


2 Q Well, do you know why, for Heaven's sake, Mr. Darrow


3 would tell you he got the money at Tveitmoe's bank?


4 JiR. FORD. We object to that onthe ground it was gone


5 into fully onFriday or Saturday.


6 JAR • ~OGERS. No, 1 looked over the reoord and found 1


7 orr.itted it.


8 THE COURT. What. is the faot as to that, Mr. Rogers?


9 MR. ROGERS. The fact that he said Mr. Darrow told him he


10 got it at Tveitmoe'a bank was mentioned, but 1 didn't


11 ask him how ·it happened.


12 I MR. FORD. At crosB-examlnation--


13 THE COURT. My reoollection is that you went into that


pretty fully.


MR. ROGERS. Your Honor'a recollection may be better than


16 mine, 1 have taken a pretty good look at this record,


17 however, sir. Your Honor may be r igh t •


18 MR. FORD. The first question on cross-examination started


19 in with Tveitmoe's bank at page 2774, the first question


20 you star ted out, ";l.ro Harr ington, do you say !'I.r. Darrow


21 told you athia bouse that he got the $10,000--" and then
.


22 further down, line 18 you say, "Darrow got the $10,000


23 a t Tve itmo e 'B bank".


24 MR • ROGERS. Yes, but that is not the present question 0


25 MR. FORD. That is along tr.at.eubject.


26 THE COURT. What is the question, ~. Reporter?


(Ques tion read. )







jUl { ,


1 MR. ROGERS. 1 will change the question> sir.


at Tveitmoe's bank?


gone into~


MR. FREDER lCKS • 1 dbject to that beoause it haa


Do you know why M~ Darrow told you he got the money I


been alreJy


Q2


3


4


5


6 THE COURT. Objec tion sustained.


7 MR. ROGERS. Exception.


8" MR. ROGERS. Q Wasn't that a part of your further agreeme t


9 with Law 1el' ?


10 l!R • FREDERICKS' The eame objection, the eame reason, and


11 fm:ther J it is incompetent, irrelevant and immaterial.


MR • ROGERS.


"THE COURT·


I'


12 i \5HE COunT-
i


13
1


14 !
l ~ f
VI


Objection overruled.


it was rot.


1 have Bent for a document, y'Jur Honor.


The olerk has gona for Aomedocurrants> 1 don't


16 know where they are, but he asked to be exoused that he


17 might go down to the office and look for SOIDe documents.


18 MIl • ROGERS. Yes J sir.


19 THE COURT· Gentlemen of the jury> bear in mind your admoni


20 tion- Wewil1 take a recess for five minuteewhile we


21 are waiting for the papers.


22 (Reoess for five minutes. After recess. )


23 THE COURT. Did you find those papers, Mr. Srtith?


24 THE CLERK. The olerk in charge of those papers is not


25 here and the res t of them cannot place them.


26 THE COURT - Mr. Rogers informs me that he oannot
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1 w!th the oroaB-examination without those papers.


2. MR. FREDERICKS. What papers are they?


3 THE COURT 1 do not know what t~ey are, but they are some


4 papers in the custody of the clerk and he has a right to


5 them.


6 TfTE CLERK. T1"e case waG tried hefore JUdge Willis and the


7 papere were sent down to the clerk'a cffi~e.


8 THE COURT. 1t wae in connection V1 i th the contempt prooeed-


9 ings of Foster?


10 Am. FREDERICKS· 'What do y01.' want? Foster's affidavit or


11 your own?


12 MR • ROGERS. Both of' them.


13 UR • FR~;DErUCK8. Yeu have a oopy of youre, 1 auppooe?


14


115


16


MR • ROGERS· 1 was not furniahed wi th a oOW· of the other.


1 want to get it. Resides that, nry throat is just about


gone.


17 TFE COURT· 1 thknk practically the afternoon is almost


18 go ne and }.tr. Rogers tells me he needs the papers and he has


19 to prepa.re himself for a matter coming up tomorrow at. 9


20 o'clock and requesta an adjournnent at this time and 1


21 think that is fair • It is unders tood th3.t you V'I ill be


22 here at 9 0 'olock tomorr ot\' morning '7


23 MR. ROGERS. Yeo, sir. 1 will be here :It 9 o·clock.


24 THE COURT. Unless thsre is objection 1 will not ask the


25 jury to be here.


26 MR • ROGERS· 1 t is jus t a.s they feel. Jus t as they 1 ik







1 THE COURT. Gentlerren of the jury t the court is about to


2 adjourn and will convene at 9 o'olock for the purpose of


3 hearing an argument on a question of law; you mayor may


4 not be interested in it; at any rate, your presence


5 will not be required until 10 o'cloCk.


6 (Jury admonished.) The court will now adjourn until 9


7 0 'cloak tomorrow morning.


8 ------
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redirect examinationl.


I. H. RUSSELL'.' on the stand for further


in redirect. I ask your Honor's per.mission.


All right. Ask him.


Thursday, july lilith, 1912. 2 o'clock P~M~"l'


Defendant in court with counsel.


resembled money? A Never.


Q Wnat were they, as a matter of fact? Descri13 them as


fully as you can.


MR FO'RD: Objected to upon the ground it will b.e calling


for the conclusion of the witness as to \mat they were.


THE COURT:


connooted with the office at' the defense, who was in


the employ of Burns. You were not that stenographer?


A I certainly am not.


Ii Do you know who he was? A Yes sir.


Q Vfuo was he? A Mr Peterson.


Q Referring again to the matter of those pack~es, I


will ask you if you saw any packages there that Mr Darrow


wer put in the safe or took from it or gave you to put


in or take from or anything of that sort; ~ packages


with reference to the safe of],{r Darrow that in anywise


lrR ROGERS: lfr 'RUssell, there has been some r eferenc e


in this case in one way and another to a stenographer


M'tt ROGERS: One question I neglected to ask, if your Hohor


please. I think it is direct examination more prop erly thm.
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1 Se stated before --


2 THE COURT: The portion cf the question, "What they were;


3 dese ribe them fullyll is a portion of th e qu astion coun


4 ' .sel is enti tihed to. The question being one question,


5 will have to be sustain Ed, however.


6 lIR ROGERS: Describe them fully? A They were papers


7 which seemed to be letters and small packages of papers


8 rolled up like a person would take out of their pocket,


9 e a rrying a round.


10 l[R FORD: I move to s trike out the answer 0 f the witn ESS


11 on the ground it is a conclusion as to what they were like.


12 What they seemed to be; having stated this morning that


13 he didn,' t mow.


14 1fLR DARROV1: He didn't s ay any such thiIlS.


15 THE COURT: ].{otion to strike out is denied.


16 UR ROGERS: \Vere any of themsealed pack~es? A No sir.


17 Q You say lfr Darrow did not h8V'e the combination cf the


18 safe? A He did not.


19 MR ROGERS: That is all.


20


21


!


1m FORD: You s aid this moming, Ur Russell, that you


didn't know what was in the packages; is th at correct?


22


23


24 1,fR ROGERS: \'iai t a moment. Let's see what he said.


UR FORD: I will ask him. Did you know "/h at ",.as in


pacJrages. A I said theyv:ere papers; that is all.
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Do you lmow what else \vas in than besides papers?


Do you know if there was


1~


2 ~


3 A


4 I ~


Did you know t hat they Viere papers? 1t


Nothing to my knowledg e.


Nothing to your knowledge?


"Why, yea.
",


5 anything else in them besides papers? A If there was it


6 ..
v~s very carefully concealed, and I didn't notice.


7 ~ You didn't notice? A No.


8 ~ }Kight have been cone eal ed and you not notic e it? .


9 A Well, possibly.


10 Q Possibly there were four or five thou sand-dollar bills


11 and five-hundred dollar bills in th e 1 etters and papers


12 inside there and you not lmow it; is that correct?


13 1.'1:R APPEL: Wait a moment. That question is simply asldng


14 for gu res-work and a possibility, and all that. That is


15 not a proper question and we obj ect to it es immaterial.


16 THE COURT: Obj ~tion sustainet.


17 HR FORD: Do you knOYl ',vhether or not there \vas any money


18 in any. of th e packag es?' A I don't think there was.


l[R FORD: I move th e answer be stricken out as not r espon-


law a year, for nearly a year and a half, haven't YOll?


THE COURT: Strike it out.


th e last part, as


I move the answer -- you have been practicing


sive to the question.


I move the answer be stricken out


HR FORD:


1m FORD: Do you knovr 'mether or not there was any?


I don,t, except I don't thinkth ere was.23
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


responsive to the question.


THE COURI': I didn't h ear it.


MRFORD: ItI don,t think there was", hero.ded that Egain


after your Honor had' stricken it ou t.


].I[R ROGERS: A man asks a question, if your Honor please,
•


that he was


lfR FORD: Read the answer, if you please.


THE COUill': Read the ans'liver. (Last answer read by the


reporter. )


1,!R FORD: Th e part, tt axc apt I don, t think there was", I


ask best ricken out, a volunt eer stat ement of the 'livi tness


made right after your Honor struck out an answer exactly


the same immediately to the preceding question.


MR ROGERS: If your Honor please, the circumstances pennit


15 I him to give his best d esc ription. They asked him, "Do you


16 I know wheth er th ere was money there"? A man c an say,


lJR l"J.OGERS: Exc ept ion.


\~ll, of course I can't know that aIW better than I can


mow that Spring street is down he re novv, but it was wh a1.


I came up, and I therefore think it is there; that is the


flllame thingecactly. All a man can say, flaf course, I don't


knovl, but I don t t think so; I think no t. tt Th at is I8 rt


of his answer. He has a right to make it in ecplanation.


THE COURT: Hotion to strik e ou t is grant ed.


ope what is inside of it?


l~r Russell, can you tell by looking at an env 1lffi FOB]):
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1 MR JlPPBL: Wai t a moment. That is obj ected to upon the


2 ground it is immaterial.


3 TEE COUEr: Obj ~tion sustained.
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DIRE~T EXAMINATION


a witness called on behalf of the defendant, haVing been


first duly sworn, testified as follows:


Q Mr. Russell, you didn't go down to the vault at the


German-Amer ican SaVings Bank wi th Mr~ Barr iman on the 28th


•29th 1 was wi th him.


Q Of your own knowledge you don't know whether he went


there or not on the 28 th? A 1 don't know, of my own know


ledge.


MR. FOR D• That is all.


MR. ROGERS. Q On the 29th he got $100 out of the vault


and gave it to you, isthat right? A Yes, sir.


MR. ROGERS. That is all.


A ('In the


F 0 W L E R,


A On the 28th, no, sir.


F RAN K


day of November, did you?


Q on the 2'9th did you? A Yes, sir.


Q You knowthat he was at the vault on the 29 th;~


2p
1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15 I


16


17


18


19 MR. ROGERS. Q What is your name, please? A Frank Fow}e r.


20 Q Where do you live Mr. Fowler? A 1 live at East San


21 Gabriel, rigr-t opposite the country club at San Gabriel.


22 Q How long have you lived in this county? A A Ii ttle


23 over 21 years.


What is your business or profession at present? A 1 ~


attorney at law.


How long have you been practicing here? A pow long


24 Q


25 an
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have 1 been practicing here?


Q Yes. A Oh, it has not been a great while, a year and a


half or two years time 1 have been in active practice, but


1 have been admitted to practice 20 years ago.


Q Do you know h!r. Darr ow the def endan t? A 1 know him,


yf!8 •


Q When did you first meet him, where, and under what


circumstances? A Just as to the exact date 1 cannot


tell, but 1 can call the circurrtStance. It was on the corner


of Second and Spring street, it was at a time when some


motion had come up, 1 remember, to quash son:e indictmen t


that was coming up before the McNamara cases came on for


trial, and at Second and Spring street, Joe Scott, Davis


and Mr. Harr iman and Mr. Darrow had come daVIn from the court


house and 1 met them on the corner of Second and Spring


street and 1 think, if 1 remember, 1 was introduced to


him by Mr. Harriman. That is before the case was on for


trial, before the McNamara case was on for trial.


Q You were introduced to him by one of the number?A 1 am


pretty sure it was Mr. Job Harriman.


Q Did you go anywhere wi th him or talk with him on that


occasion? A Not at all; no:, SiE.


Q Did you ever speak to him or get any word from him or


have any communication With him of any kind whatsoever


from that time on until the end of the McNamara case?


A No, sir, not a word, never met him and never spoke to
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him from that time on until the McNamaras had been senten-


Q Did you have any c6rr~unication or talk with him at the


Q Now, do you know a man named Krueger, living down at


Not at all, not aA


A Oh, just offhand 1


time of your introduction to him?


the PalIts '? A 1 do.


Q How long have you kno?m him?


ced, plead guilty and had been sentenced, and then 1 think


1 met bim on Spr ing street between Second and Th ird and


1 just bid him the time of day as 1 passed him as 1 would


any other person whom 1 recognized by name.- .


thing, only 1 was introduced to him as .Mr. Darrow.


Q And from that time on you say you had no communication


of any kind? A No communication whatever until after


the case had been, after the McNamaras had plead guilty,


after they had been sentenced, and 1 think 1 met Mr.


Darrow the next time between Second and Third on Spring


street and 1 just bid him the time of day _


think probably three or four, probably five or six years-


for sorr.e little time-


Q He has said here, the court has furnished you with a


copy of a hearsay statement of his testimony which, by


order of the court made in open court, you have received?


A Yes, sir 1 received a copy of it.


Q Now, you are familiar with the matter to which 1 now


direct your a ttention7 A 1 am, yes, sir.


.Q Did you ever at any time during the pendency of the
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•


cation calls for.


Mc Namar a cas e •


1 never


Emphatically


tioned the McNamara case in my life to Mr. Krueger, never.


A Never in my life; never said a word to him; never men-


no, . and anybody says 1 did was an infamous liar.


MCNamara case or before it or at any time whatsoever go


to M~ Krueger and talk with him of and concerning the


McNamara case or his serving as a juror therein or his


qualifying there or any matter connected with it whatever?


Q Did you pOint to or lay down or arrange or see four.


matches in or about his place and refer to them in any con


nection whatever as concerning any amount of money or what


he was to receive or compensation for? A


offered anybody anything in my life in connection With the


THE COURT. Yes, 1 think--


THE WITNESS. 1 will, your Honor, yes, 1 think--


THE COURT· 1 think it is a little stronger than the provo-


MR. FORD. 1 call your Ronor's attention to the language


used by the witness on the stand, an attorney.


MR. ROGERS. A little strong, if your Honor please, but


1 think the wi tness will withdraw it.
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UR ROGERS: I will do some calling later, if you will per-


Q, Mr Fowler, have you EJJer been at Kreuger's place?


A yes sir, I have been there a number of times, how many


1


2


3


4


mit me, I will do it. A yes sir.


5 I am un~b,le to say; I conldn' t say.


6 Q, • VJhat kind of a plac e has he got dovV!l t here? A He has


7 got


him down th ere' he has been mnning a plac e which I ",Jill


plae; it \'V8S gone into in Kreuger's testimony. A Shall I


A Mr Kreuger, ever since I have knovnTHE e OURT : yes.


describe, if I may.


~"rR roGERS: yes, describe it. A He has a house wi. th his


living apartments upstairs and a basement or cellar under


neath in which he has got a large ice-box there, and I


have always been abl e to secure beer or something to drink


wery time I'sent do'liVll there. It was the only place


here and Venice \yhere you could get it.


MR FORD: Just a moment. I object to that as incompetent,


irrelevant and immaterial, attempting to impeach Kreuger


on an immaterial matter. I think your Honor c an easily see


it is an attempt to show 1[r Kreuger was ~ning a blind


pig down there, Jvrr Kreuger having testified he was not.


1ffi ROGERS: Kreuger says he had a bottle of beer, and I am


as1.~ng for a description of the place.


THE eOUHI': COuneel is entitled to a description of the
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1 lffi FORD: Now, if the court please, I move to strike out


2 that portion of the testimony relating that which the ,vi t


3 ness COl.1ld secure on the ground it is not pCIL't of the des


4 I C ription or responsive to the question. I don't think the


5 witness or his ability to secure beer \men he was thtrsty,


6 01' that is the only plaae between here and Venice, I don,t


7 think that is part of thedescriptio.n.


8 THE COUll: Strike it out.


9 ]ER RO GERS : Exc ept ion.


10 TEE COURr: }.fr Fowler, counsel called yourettention to


11 I
12


13


14


15


16


the fact that hewas calling for adescription of the plroe.


A I willdescribe it. It was a little frame building,


wi th th e living apartments upstai rs and the basement down-


stairs, vrith an ice-box in the corner, and a table and a


pack of cards or two lying on the tQble and sufficient


lights in case it was necessary.


17 Q Did yon ever, for a further description of'the ice-box -


18 just a moment, :pausing at the ice-box-- did you eJ'er see


19


20


the interior of the ice-box? A


it several times, yes si r.


I saw him wh En he opened


21 Q Did yon ever see what was inside the ice-box, ,just as


22 a description of the plroe? A pretty well loaded every


23 time I notic ed it.


24 MR FORD: \Vhich was loaded? A The ice-box, we are talki:g


about that; I think you understand it.


THE COURT: Yes, I think your interruption is improper.


25


26
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1 Proceed.


2 JJIR ROGERS:" With respECt to whether or not as a descrip-


3 tion of the place, is there a free passageway used; that is


4 I bearing the appearance of use from out the l' efrigerator to-


5 ward th e t abl e? A Oh, y as; y as sir.


6 Q. Vhere a bottle of beer could conveniently pass urner


7 circumstanc es? A It is allan e room. That is I presu..me


8 it was. I was never in the upper interior part of the


9 house.


10 Q were you down there any time during the pendency of


11 th e 1,fcNamara case? A I think so, sam etime the fore part


12 j


13


of November, I think I was there.


Q V~t did you go there for? A Went there,-- got


14 off at the Palms and went th ere fa r th e purpos e of look-


15 ing aft er a wi tn ess. I s topped off there when I \..as on the


16 \'8y back from Venice to Los Angeles. I had been tryi.ng a


17 case in JUdge Reddy's court with a jury, and I dropped


18 off there to make scme inquiry about a witness which had


19 been in connection with that case, that is one of the times


20 Q Did you ever have any conr)3 ction "whatever with th e Uc-


21 Namara case a l' my feature of the ucNamara case? A Never


22 did in my life; emphatically, no.


23 Or did you ever at the time you ,,"rent to Kre~er's


24 place, "state whether or not you had a conversation y,rith


25 him? A Why, yes, I had a conversation with him; went


26 down in the basemEnt "wi th him. He invited me down.







1 And what happened down there?


4390 I


A Well, we had a bot- .


2 tIe of beer, drank it, I and he.


3 He has claimed the honor of having furnished the bot-


4 I tIe of beer; what is the fact about it? A I paid him


5


6


for it; I don't know what he did with the money; how he


•construed it to be furnished by him. I paid him for the


7 beer.


8


9


10


~;~ ROGERS: That is all.


CROSS-EXM~INATION


11 HR FOTID: What ,:;as th e name or the case that you ,'lere t ry-


Where is that? A Down at Venice.


th e peace.


hauser. We ha:l tv/o cases there; I can tell you how you


l[y wife was down there


A I don't remember the name


I asked her to get off the car with me, and


At what pI ac e? A At JUdg e Reddy's Court, J"us tic e of


Q Did they go into Kreuger's place with you? A 1'1'0 sir,


Q. Down at Venic e? A yes si r.


come up on the n6"..d car•. Sh e s aid, no, she was


said she would not come up, said, ttl will go on


Q


Q What '~S the other case?


of th e other case, but there \'ueS a case we were trying


there on the '7th day of November.


my wife


with me and so was Palmstone.


ing in J"udge Reddy's court? A I think it was Schusen-


c an find out.
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Then 1 went around to the


A M. L. Palmstone. He is


embered him and he didn't know.


Q Who was the other man?


with the claim department of the Pacific Electric Railway


Company, if you want his name and address.


Q Did he go to Krueger's with you? A No, he came on home


because he had some other business to attend to.


Q. Wbat day of the week was it that you were down to


Krueger's place? A 1 don't remember the day of the week.


If 1 remember right that date it was the 7th day of Novem


ber. The attorneys on the other side was Shaw and Stewart


in the Stimson BUilding.


Q What was the name of the witness you were looking for?


A His name was Harr is .


Q Where does he live? A He used to live in Santa Monica.


Q Where does he live now? A 1 don't know, that is what


1 was try ing to find ou t.


Q What place in the Pallm did you look for him? A' 1 got


off the car there and 1 asked several people that was there,


one man, 1 don't know his name, was out in the yard. Asked


him if he knew such a man. He said he thought he rem-


billiard hall on the corner and asked him about it and then


1 took it upon myself to go down to Mr. Krueger's place,


thinking he had been there a number of years, and 1 asked


him about it.


Q Didn't. find him at Kruegers? A He told me thought he


might have been living there but he moved away. We got
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1 statement from him at the time but Mr. Palmstone was unable


2 to find him and then if you allow me to explain my reason


3 for it 1 w ill tell you why.


4 Q Was Mr. Palmstone, was he in the claim department of the


5 railroad, you say? A Not claims. He is an investigator.


6 Qelnves tigator? A Yes, sir.


7 Q Was this case in wh ich the rai lroad was interes ted?


8 A Absolutely, yes, sir e


9 Q Were you employed in the case as attorney pr as investi


10 gator? A Employed by the company as ass is tant in the law


11 department to take care of the cases?


12 Q As investigator? A Not as investigator; no, sir.


13 Q Did you ever aprear in court for them in any case '7


14 A 1 have, yes, sir.


15 Q How long ago? A Oh, it has been--l couldn't jus t state


16 offhand; wi thin the 1as t thr ee mon ths •


17 Q You have been connected with the railroad a good many


18 years as investigator, have you not'? A No, sir, never as


19 5Jnvestigator in my life. 1 was claim adjuster for the


20 railroad company for something like six years and after


21 that lwas connected sole ly with the law department and


22 had not hing to do wi th the investigation whatever.


23


24


Q You went out and interviewed Witnesses? A No, sir, I
but very few


never went cut and interviewed/witnesses. Once in a


25 while when Mr. Palmstone could not get a witness or SOIDe


26 investigator could not get them to talk or could not get
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them to make a proper statement or they wouldn't be inter


viewed, then 1 would tell him, say, "Well, 1 will go out


and see what 1 can do wi th him myself .n


Q When Mr. Palmstone could not make the witness make a pro


per statement you went out to make a proper statement?


A' 1 mean this is--


Q Is that correct?


MR • ROGERS. Let him answer.


MR • FORD. 1 am enti tIed to an answer yes or no •


MR • ROGERS. There is no law in this country which compels


any witness to answer an insul ting question.


THE COu~T. You are both asking for an answer, now, let


him answer.


A 1 mean tb at he would often go out, he would, or some


other investigator, and try to get some witness that


Was claiming to be a witness in-an action, that he would


be kind of sullen, he would say, "Well, 1 will not make


a statement now, 1 wont tell you how it happened or any


thing of that kind," and they would pass it up to me and


1 would say, "Well, 1 will go and see what 1 can do, if he


will tell me what the state of facts were." Those witnesses


sometimes, but not very often, but in those cases 1 would


go out and interview, but not otherWise.


Q was that the case with this man you were looking for?


A No, sir, 1 wi 11 explain that if you wan t •


Q 1 don't care for it . A No, sir, that was not


this particular. 1 would like to explain that.
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•


Q Were you looking for Mr. Krueger to get a proper statemen


Q What other law work did you do? A Well, 1 done qui te


a little work. 1 take all the depositions that were taken,


invariably all the depositions inthe cases and assist


the attorneys in trying the cases, and if you might call it


that, 1 would look up the status of the jurors, that is to


say, what their names was and their addresses and their


occupations, their nativity and what line of businesB they


had been into, BO 1 might intelligently select their


jurors for the railroad, and 1 did that.


Q In fact, that was your prin~ipal business for the


railroad for a good many years? A No, sir.


A 1 didn't say so; no,from him in regar d to anything?


sir.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 Q Weren It you in attendance wi th Mr. Norman Sterry wi th


the railroad, for a good many years and helped in the16


17 selection of juries? A Yes, sir, 1 think he was, and 1


18 think he was a good member of the bar and a gentleman.


19Q 1 wasn't asking ycu anything about Mr. Sterr;;, 1 was


20 as king you if you was assisting him in that war k? A 1 was


21 working as any other man on the railroad on that line at


22 the time, and doing it honorably and legimimately to the


23 best of my abili ty •


24
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26
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1 Q You met Mr Kreuger while he was a juror in JUd.ge Mosst


2 court? A How is that?


3 Q, You met ur Kreuger while he was a j;tjlror in JUdge Mo sst


4 court th ree 0 r four years ago? A I beli we I met Ur


5 Kreuger \vhen he was a juror in JUdge 1..[O$S' court, but I


6 mev, him long before that.


7 Q, He was in a good. many cases in which your company was


8 interested? A not a~reat many; he was on several.


YOll considered him a proper juror, didn't you?


10 MR ROGERS: I Obj ec t to that as not c ross-e xamination. I


11 take e:'{ceptions to its being asked.


12 THE COURT: abj ~tion sustain €d.


13 UP.. FOB]): If the court please, the witness has already


14 said th at Kreuger --


15 THE cauRI.': Asking for an opinion in regard to a wi tness


16 who has been here on the stand.


17 1ftR FOB]): yes, he has already given m opinion on direct


18 ecamination.


19 THE CaUR[': Which VIas stricken out.


20 lffi APPEL: The only opinion I heard ''''6S he could g et beer.


21 THE COURI.': The opinion, so far as the opinion was concern- i


22 ed, was stricken O'lt, on motion of the District Attorney. I


23 1XR FORD: Well, you assisted Ur Sterry in~ :trhil sel rot_I


24 ing juries in t!~se cases in 'J'lmch ur Kreuger sat as a


sel roted them myself nearly alljuror, weren't you?


them.


A
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1 Q And you s el ~ted ur Kreug er? A I did. I had no ob-


j ~tions to him at that time, no.2


3 Q Anything happen since that time that you limit it to


4 I that' t.fme? A.... I don,t think so, no. Oftentimes, lfr Ford,


5


6


7


8


9


you mow, as an attorney, that a man is callei as a juror
. .
~n a civil case, why it only takes nine to create a ver-


dict or substantiate a v~rdict, and you may 1 et two or
~


three on, two or three other men on. I had no objection


when llr Kreuger YJaS called for that neason. He y.ouldn't


10 count very much.


terial.


TIm COURT: Objection sustained on the ground it is imma-


asking for opinions concerning a different case.


As on e 0 f the nine or as on e of the' three?


the friendship that I have for 1fr Rogers. I was with Hr


Rogers four years, and lIr Rag ers asked me to take up some


of the matters with him, and for the purpose of finding


out y[hat occupation and what Dusine ss t hat certain .juror


were in, in connection vnth this case, rut as for receiv·


Q


}Iffi FORD: 1fr Fowler, Yhatconnection have you had with


this case, the case that is now on trial in this court


room? A I have had some connection with it only through


lvTR llPP]L: I submit it is trifling, and YJoe obj act to it as


merely trifling, and innnaterial f.nd not cross-examination,


UR FORD: In vie,.., of the \v:i..tnrns' BHplanation which he is


allowed to make --
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2 don't ex:pec tit. I only don e it through fri endship I had


3 for Mr Rogers.


4 I Q You assisted him in selreting this jury that we have


5


6


7


8


now? A .I did not assist him in selecting this jury.


I ·only gave my opinion and data as to -- m'ter examining


the great register, of the businESs and the occupation of


th e different jUX'ors, and t hat is all.


9 Q You were present h ere every dJiY while th e jury was


10


11


being impaneled, were you not? A Einphatically not. I


vres here some days, but not every day.


12 Q You were h ere every time that it came time to in ter-


juryman that is impaneled or that has been.


Absolutely no sir.


On all of those whom you investigated? A I might --


A


Q Never talked with any person? A No sir.


Q 'Wh atsoever in regard to a particul ar juror who was


s erving in t.he ucNamara cas e? A I n fN er did any wo rk


Q


any work of investigating jurors in the McNamara case?


Q


probably I did. I inv estig at ed -- I mean, by investig ating


through the great register only. I haven't spoken to a


pose challenges? A No sir, I~as not.


Q You made reports to Ur Rogers on all of th e jurors ?


A I did not make a .repo rt to 1[1" Rog ers on all of the jur


ors. I did on some.
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2 Q Never did my other wo rk of any kind fo r th e defendant


3 in this case? A No sir.


4 Q .And you just happened accidently to be at MrKreug er' s


5 house whileyouy,ere looking for a witness -- by the way,


6 Ylh-at di d you say the name of the wi tness *as?


7 IfR ROGERS: Wait a moment. Don't skip that over. Let's


8 have that stricken from the record: , if your Honor please,


9 the connnent, and not 'I question. I move it be stricken


10 out.


11 ME FORD: I \\111 make a question of that lUld let your


12 Honor rule on it. Read the last one and I will ask that


13 question andsee what is the matter with it.


14 (Last qu estion read.)


151 Q. So tha t you just happened to be by,a::ci dent at llr Kreu-


16 .ger' s? A I,vent dovm th ere for th e purpose to find out


17 vmat I could and see if I could fim out anything about


18 it.


19 Q, \~Jhat did you say the name of that wi tness was? A • R.


20 Hearse or Harris, I think it was.


21 Q Did you find him there? A I never did.


22 Q l'J!lo told you h €V,'aS a wi tness in t ret case? A I


Ydl~ explain it to you •


.rust answer if you c an; I don. t c are anything about


it. A I 'will explain it thoroughl;y· to your satisfacti


and to mim, too.
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THE COURT: You undoubtedly will have a chance on redirect


cannot, 'but I would like to make an EOCpl£mation if your


Honor please, how I ha~~ened to do it.
. .


UR ROGEHS:


•
examina ti on.


I
I
I


I


He has a chane e right now, si r.


You don't ]mow the name of the man or vroman or child wID


told you that Iv!r Harris 'lieS a witness in that case? A I
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home.


wife to get off With me and she said No, she would go on


1 asked myas 1 understood it.
.


~ could, this witness,


you Mr. Harris was at the Palms? A Not by name, no, sir.


Q. You know this man, do you? A The man who told me?


Q Yes. A 1 don't know him. 1 would know him if


Q 1s that mmn the only man who told you Mr. Harr is was at


the PaIns? A The only man 1 can renlember of.


Q And you cannot remember a single living soul Who told


inquiry about him and 1 couldn't find him and 1 was on the


street in Venice and 1 was talking over the persons--l


cannot remetber their names, and he told me he thought he


moved from Santa Monica to the Palms. That is my reason


for stopping off at the ~alms, was to see and locate, if


A That case was brought on for trial, a motorcycle case;


a jury wa,s demanded byi.:~. Stewart of Stewart & Shaw, and


when the case came up, after the case, after the jury had


been impaneled, 1 was trying it myself for the railroad


and the boy went onto the stand, a young man, and he was


nOt 21 years of age and 1 asked him his age and he told


me he was not; then 1 moved that the acticn be dismissed


as being improperly brought, because under the statute he


had to have a guardian ad liturn appointed, and the court


sustained me and dismissed the case and afterwards they


s aid they were going to bring it over again, but 1 was out


on the street there in Venice and Mr~oundstone had made
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1 think it1 wouldn't be positive.A Yes, 1 think so.


see him, 1 don't know his name; 1 would know him if 1 saw


him.


Q Descr ibe him. A 1 don't know as 1 could do that.


Q HOW many times have you called at Krueger's house al


together? A 1 couldn't tell you to save my life.
been


Q Dur ing how long a per iod? A Oh, 1 have probablyI'down


there four or five years, a matter of ten times in the last


year and a half.


Q Did you ever go there prior to a year and a half ago?


was a year and a half or two years ago.


Q You have known Mr. Krueger 7 or 8 years? A 1 have knom


hin: 5 or 6 years, 1 th ink.


Q .AII that time you have been buying beer from him?


A Whenever 1 went to Palms and felt as though 1 wanted a


glass of beer 1 bought it and that is the only place 1 couM


get it.


Q When did you first discover he had a place of that char


acter down there? A 1 don't know as to that. About the


torney's office.


main time--well, of course, it has been several years ago,


1 couldn't say, three years ago, probably, and 1 know it


more emphatically for the reason of the fact he told me on


the street after he had been arrested and taken to


Pasadena and fined $300, and every time 1 met him he stopped


and kicked about the usage he had, about the District At
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2


3


4


5


6


7


Q ije didn't like the Dietrict Attorney's office? A No,


he di dn' t like that kind of a deal.


Q When did he 1ast tell you that? A 1 think he told me


that along--l wouldn't be certain, although 1 think it


was Bometirre in September, or October, 1 met him in town
•


and 1 and he went down and had a glass of beer at that


time.
8


Q Didn't he tell you at that time, on November 5th?


to him.


Q Didn't he know you were on the other side of the McNamara


Why do you ask me that?


uIsn. t that the reason he told you the Dis tr ic t AttorneyQ


case? A No.


Q Didn't you tell him you were for the defense in the


McNamara case? A 1 never told him anything about the


McNamara case at al].


Q Didn't you ask him t.o serve as a juror? A 1 never did,.


him or any other man in God's green earth.


A Nothing, only he said he had to be careful; he knew 1


wouldn't cause him any trouble, he said he had to be


careful because the District Attorney was watching him


pretty close.


Q How did he know that you would not cause him any


trouble? A That is his conelusicn; yeu wi 11 have to go


was unfriendly to him? A He didn't tell me the District


Attorney was unfriendly to him at that tirre, except he h


to be careful about sell ing that beer, that is al] th at
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1 named about the District Attorneyta office.


2 Q ~ou are sure of that? A Absolutely, if 1 was not 1
I


3 would not swear to it under oa tb •


4 Q You say you were connected wi th Mr. Rogers three or


5 four years? A Yes, sir, 1 think about that.


6 Q. He has been your attorney in cases? A Oh, he has


7 appeared for me in some cases, yes.


8


9


10


Q What is that? A He has, yes.


Q Been your attorney? A Yes, in one case, 1 think.


Q How long ago? A 1 couldn t t tell you that; ten years


11 ago--no, worse than that, 12 or 13 years ago.


12 Q Never has been your attorney since that time? A 1 do


13 not think so. If you will mention the case 1 will tell


14 you •


15 Q He was your attorney at the time you wer e 1et ou t of


16 the police departn;ent?


17 MR. ROGERS. Now, just wait.


18 MR • FORD. He asked me to mention the case.


19 MR. ROGERS. 1 take an exception to that kind of cross-


20 examination, That is nothing but an attempt to slur and


21 throw mud. If they want to go into that matter and all


22


23


24


25


26


about it we will try it right now along with about a


dozen other cases we have here to try.
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1 THE COURr: No, we are going to try the one lawsuit; no


2 court room is big enough to try more than one lawsuit at


3 a time. A As far as I am concerned, you have a perfect


4 right to go into it.


5 THE COUll: Uo, ll r Fowler, you will have to take some other


6 pXace. As I stated, there is no court room big enough to


7 try more t.han one lawsuit at one time. The objection is


8 sustain ed.


9 llR FORD: Youvvere formerly a member c:f th e police depart


10 ment, were you not? A yes 8i 1", I served four years.


11 Q How long? A Four years, I think about that.


12 I Q When did you sever your connection with the police de-


13 partment? A As to the dates of that, I couldn't tell, not·


19Q And you \vere also on the police force in l~ebraska?


20 A yes sir. Captain, not on the police force; Iy.'as cap-


21 tain of th e polic e department there before I went into th e


22 sheriff's office.


14
I


15 !


161
17


18


without loo~ing them up. A great many years ego.


Q May 5, 1900, vr asn' tit? A I think probably th at is


it, yes, about 12 or 13 years e.go.


Q You were fortnerJy a deputy shel'iff in Linc·olnCounty,


Nebraska, also, v~re you not? A yes sir.


vmile,were you not? A yes sir.


Q What is th e name of it? A The B & U: Railroad Com


pany at Ifarquette, DuWe'iss & Hall.


Then', you were connected v/ith a railroad there for aQ23
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1 Q Youyrere a detective for them? A I done some vrork


2 in the office for them, not detective vrork, really.


3 Q V£at was th e nature of the cas e in which ur Reg ers


4 ' was YOllrattorney?


5 UR ROGERS: I object to that as irrelevant, incompetent


6 ana. innnaterial, not cross-examination.
, .


7 THE COURr: Obj €etion sustained.


8 A If the court 'would give me permission I would like to


9 explain it.


10


11


THE COURT: No, no.


MR ROGERS: If"Ye start that case y/e will have to try it.


12 A They can go into that case just as deep as they Yiant to.


13 l'JfR ROGERS:. No.


14 THE COURr: Uo.


15 :MR FORD: That \'VaS at th e time you quit the polic e de-


16 partment,vJasntt it?


17 UR ROGERS: That is objected to, and I take anex:ception


18 to the qu estion being asked and I eesign it as misconduct.


1m FOFJ): That \'1as a t the time you s everad your COIm!OO-


tion with the police department?


1m roGERS: I make the same obj ection and I take anex:cep-


THE COURr: Obj action sustained.


HR FOtID: That is all.


tion and essign it as misconduct.


THE COUET: Obj ootion su stain Ed.19
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1


2


3


4'


Lli',ONARD SCHOEBER, a vlitness called on 'be


half ctr thedefense, being first duly sworn, testified as


follows:


DI BEeT EX.AMIHATIOlif


5 MR APpm:.,:. Will you stat e your full name? A Leonard


6 •Schoeber.


week I would be on from 2 in the morning until about


October ,md November of last year? A I\"Jas a \"ratchman.


About


I,Ve h m a V! atc~an


What were you engaged in, say, during th e months 0 f


At v!hat place? A Higgins BUildiIl.g, lfr Harriman t s


How long have you l' esid ed in this city? A


Vhat is your bBsiness or occupation? A Moulder.


Where do you l' eside? A 629 San Julian street.


th e afternoon un til about ,2 in the morning and the next


8 or 9 0 'clock th e met following morning.


on tbere one week I would be on from about 5 o'clock in


during Ylhat hours of the day 'tlere you acting there as


Q


watchman? A Why, di ffer ent hours.


offic e.


Q Vfho' employed you? A Mr Harriman.


Q lnd during th e latter }:5 rt of November of 1 ret year,


four years this la st time.


Q


Q


THE COURr: 1[1' Schoeber, I will have to ask you tp speak


up so those gentlemen can all hear you. A I will try to,


Q


yes sir.


lv~R APP]L: HoW old are you, Mr Schoeber? A 55.
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yes, the last week of Novembe r, \"hat time of the morning


1


2


Q ~lring the last days or last week or say the


4408
1


Vleek -- I


3 or night vrere you t here? A I VI as th ere from 2 0' clock


4 until 9 o'clock in the morning.


5 Q, Do you remember having heard of the arrest of 1fr Frank-


6 lin? A I read it in t he pap er, y €S si r.


Q Now, did you ever see Mr Harrington or Mr Franklin


Harriman am in the immedit.te neighborhood? A Why, I coulc1lt
, .


say as to how often. Very often, though.' He used to


come up there quite frequently, yes sir.


Q. Did ~rou lmow Mr Harrington? A I did, yes sir.


V,ere you~quainted with l[r Fr,anklin? A I was.


How often did yousee him there at the office of UT"


Q7


8


9


10


11


12


13


14 I together? A yes sir.


15 1 Q, During the latt'er pirt of l'rovember of last year, hoVl


16 I
often did yousee them together? A I couldn't state posi-


And whereabouts did yousee them? A VIDy, up in the


Q Did you ever see th em t here at night? A WhY, in the


Q. VIh at did you see them do, es far as you coul dsee?


A Why, holding conversations.


Q When theyvv'ere holding c OIlversations there, do you


How often did you see them t here? A That I couldn't


office.


Q


\


tively, it was quite of t en, though.


evening s, yes sir.


say.
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1 remember whe ther or not myone E'lsewa,s present? A As a


2 rule, there was, YES, in the ~ifferent offices.


3 Q.


4 Q


5


In the different offices? A yeS sir.


Now, did you ever see them alone? A Yes.


In the daytime or night time? A Both at d.ay and at


6 ni~ht.


7 Q, Now" v-,hen 1,{r Franklin and Ur Harrington were tog ether,


8 and you say, 0 th €I' pe rson s were in th e oth er 0 ffic es -


9 A yes sir.


10 Q -- did you see any 0 th er pe rsons tog ether wi th l/fr Franlc-


11 lin and MrHarrington, orwere they alone? A Well, at


12 times, Cooney wou~d be in t here and lJr Fi tzpatrick v.oul d


13 be in the office on one' or two occasions.


14 Q \Vhen Franklin and Harrington were there? A yes sir.


15 .And other times, you say, you saw them alone? A They


16 were together by themselves, yes sir.


17 Q. Now, were ~lOU there on the morning of the day when


18 Tranklin .....,asarrested? A I was.


19 Q What hour of the day di d you 1 reve t here, as far as you


20; noVi remember,_ on that day?


21 ;/0 t c loc k.


A Som etime between 8 and 9


22 Q Before you left there, do you remember whether or not


23 you saw ur Franklin? A yes 5i r.


24 o
"


\r,hat tim e of the daydid you see him? A \Vhy, it was a


25 little before? o'clock, probably 10 or 15 minutes.


26
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Why, he says, "1 would like to have an office to speak to


Q Who, if anyone, was .wi th Franklin at that time?


A There was Bome gentlelIan wi th him, who he was I did not


know.


Says 1, "Yes, sir, 1 do."


1 told him to step into Mr.this friend of mine."


He saye, "You know who 1 am?"


Q A little before 7 o'clock? A Yes, sir.


Q In the morning of that day when Frank1in was arrested?


A Yes, sir.


Q Had you seen that gentleman before? A Not to my


knowledge, no, sir, I don't think 1 ever did.


Q Did you ever see him afterwards? A No, ~ir.


Q Will you describe bim, as near as you can? A Why, he
say


was a man about, weighed I should~between 120 or '30


pounds, a light buil t man, sallow conlplexion.


Q About how old a man? A 1 should jUdge he was about


between 30 and 35.


Q Now, what did Franklin do on that morning, if anything?


A He came up to me. I stopped him at the office door.


.-


~arrimants office.


Q Who opened the office, if anyone? A Why, the office


door was open, 1 opened the door for hirr. and let hi~ step


in and 1 think he closed it himself.


Q Now, how long was he and this man in that office at


that time? A About ten minutes.


Q And what beoame of Mr. Franklin and the other man'1 .


8p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







4411


A 1 think--


A :rhey got up and come out again and went away.


Q Now, you remained there until about 9 o'clock, you say?


A 1 couldn't exactly tell. It was until Mr. Russell came,


you have testified to here~-~


away and the time you left did you have an opportunity


to see and know who if anyone c'ame there to the office?


A There was no one but the janitor came there, to dust it


MR • APPEL.


MR. FORD' 1 object to that as incompetent, irrelevant and


imnaterial, calling for self-serving declarations by way of


corroboration. 1 do not imagine for a moment they want to


impeach their own witness.


up.


Q Did you see Franklin again until the time you went awy?


A No, sir, 1 did not.


Q Did you see him when you went away? A 1 did not.


Q Was he there when you went away? A No, sir; he was


not.


Q Now, you were called as a Witness before the grand jury,


were you not? A Yes, sir.


Q Did you then tes tify abou t the matters and things that


4


1


2


3


about between 8 and 9 0' c1 ock, yes.


5l rQ FOW? A Between 8 and 9 0' c] ock, yes.
6 •


Q Between the time Mr. Franklin and this stranger 'IV ent
7


8


9


10


11


12


1'3
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24


not so much for the jury but is to make a record, and tha


your Honor, tha t when Mr. Franklin was upon the s tand--i t25


26
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make a record of it-


that he knew in connec-


to be a Witness for the


at Mr. Harriman's office, whether
one


wi th anyone or saw any felse ther e


to that fact


tion wi th the case and we jus


to be an accomplice and


or


he


besides the p rsons that he had already testified to.


T~ere were str~ uous objecticns made then, your Honor, upon


the ground was not cross·-examination and it was not


when Mr. Franklin was upon the stand 1 asked Mr. Franklin on


recross-e arnination whether or not upon the morning that


prosecution, that we were e titled under the rules of law


material. to argue to the jury, your


Honor, that in testimony of this witness which


had been given in the presence of one


of the prosecuting assisting in this case that


they had notice of and that Mr. Franklin, claiming


~orthat reaon 1 ask the questi n, 1 will be frank with


your Honor.


MR. FORD. Let him call the repor er, if it is material.


MR. APPEL- So as to show that the ruling of the court


in sustaining the objection then rna to my question de-


prived us of the right of at knowledg4directly


from :~r. Franklin then for the purpose 0 laying the founda


tion to impeach.
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25 MR. FREDERICKS. We submi t that the record before the


26 jury does not bear out this witness's testimony, does
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to the


1 see your


He 1'1 as made that


to be heard at thiB time,


Honor.


good faith.


and it would indicate that 1 have


ffer to read your Honor, the testimo~


Now, I do


bear out c~~el 's statement.


MR • APPEl,. Le~us see now, your


my question. Now,
•


perly or not.


of th e wi tness •


statement,


MR. FORD. We object


MR. APPEL. Before the gr nd jury, to show whether that


Btatemen t is true or is not true, whether it is made pro-


been here purposely misleading the cour t or the jury by


THE COURT. Mr. Appel has


but 1 think 1 can dispose of thi


point.


MR • APPEL. 1 am fair with your Hou9r.


THE COURT· Ido not think Mr. Appel ~ position that the


statement made reflected upon his int~ntion to misstate it,
\


1 don't think counsel would do that. ~


MR. FREDERICKS· That is right, your Hono~we Bee things


differen tly •


THE COURT· But 1 think, under the circumstan the point


Cour t please.


he has presented, counsel for defense is


ques t ion an d the District Attorney IS object ion is


ruled.


MR. FORD· We would like to be heard on this matter, if the


25


26 THE COURT. All right. 1 will set aside the ruling and h
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1
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4


5


6


7
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10
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you.


MR • FOR D. We woul d ask you to, your Honor.


THE COURT.


lvR. FORD. desires to show that the District


Attorney had knowled the si tuation and objected upon
•


Franklin's taking the to his :;teatifying to certain


thinga--l do not recall anyth ~ of tha t aort--but as~uming


"-it is in the record, what in the world haa that ,got to do


With this witness?







3 is admissible


4 I testify from his


5 jury and show that


Now, if th e other independent fact


the reporter on the stand to


occurred before th e grand


was present and then shihw that I took


4415 1he can only have this wi tIl ess testify to vm.at1


2


I


I
,I


I


but


obj ootion


wish to


I explain ed


ground.


I do not think


wi tness at this


here is no obj ection


has got anything to do.


unless there is evidence


(Question read.)


THE COURT: Obj ec ti on CN errul ed.


9 \vith the testimony in the


7 fying on th e stand, if


8 it is' I


6 sortle action wi th rega d to Jvrr Franklin while he was testi-


13 amplefy the record that the


22 fqr it, for any reading cf the transcript <;.t al,. Read


23 the question.


24 lfR FORD: All right, your Honor.


10 that I have suborned perjury


11 lIR APlEL: No, no charge of t


12 my position; it is purely a


14 was error.


15 TEE COUR[': lam sustaining your


161m FORD: Our point, your Honor,


17 to his admitting he testified before


18 WJ do not Ylant thi s t ransc ript 1" €lad to


19 time befo re Vie have an opportunity to


20 it prevents ourcross-examination --


21 THE COURI': The question before the court
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A Did I tes-1 MR APPEL: Before th e grand jury, did yow.?


2 tifY?


3 Q yes. A I think so, y as.


4 I Q Now, you have been under SUbpoena in this case, hare


5 you not? A yes sir•


6


7


•
Q By the stat e or th edefense? A The state h ad me sUb-


poenaed on the 15th day of },fay, yes sir.


8 Q Will you be kind Enough to state more accurately, if


lfr Harriman's .office while I was speaking to l[r Franklin.


guess, in the sten0!raphers' office, before hevJent into


you can, the d escript iOll cr thi s man in resp rot to his


clothing, inrespect to his apparance? A Why, I think he


had a dark suit of clothes on, if I ain't mistaken he had


a derby hat. He h a:l his hat off, I think, whil e he sat


down in the office there, sat do'lt"ll there abautaminute, I


9


10


11


12


13


14


15


16 Q Now, was it anyo~e that you had seen there in the of-


17
1


18


19


20


21


22


23


24


fice, or thereabouts before, trot you know of? A no sir.


Q Had you seen him to your knowledge? A Ifot to my knowl-


edg e, no si r.


Q. Now, in respect, did he appear -- I want to d raw from


you a di stinc tion wh eth er he appeared as a working man,


how did he appear to you? A 1,\by, he didn't look to me to


be a working man, no sir. Seemed to be a man that worked


around offices somey/here.


Q. Did you notice anytping with reference to


ence ofMr Franklin and this man? A vhy, Hr Franklin
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1 seemed to be excited.


2 },ffi FORD: Jus t a moment.


3 THE COURI': Strike out the answer for the purpose of the


4 I obj ection.


5 MR FORD: I move to strike it out on the ground it is


6 cal-ling for a conclusion of the witness, incompetent,


7 irrelevant and immaterial.


8 THE COUR[': As to how he appeared. Motion to strike i·s


9 denied.


10 lvfR APPEL: What I want to get at more particularly, is


11


12


13


this: did J"fr Franklin and t his man that you spoke of,


appear to be in a hurry or app ear to be in a mo de of


leisure, and so on?


14 Jvffi FORD: Obj ected to as calling for a conclusion of the


15 wi tness, and is leading and. suggestive.


16 i THECOUR1': It is leading rod suggestive, but harmless. Let


17 him tell.


in an 0 rdinary walk.


Q, Did they take the elwator? A That I couldn't sw.


very excited, rot l./[r Franklin did.


Did they walkavay slowly or in a hurry?
!
I


A Not p:1 rticul arly1
HoW' did they go away from there, Hr Schoeber?


Why, the man \'rith Jvrr Franklin didn't appear to beA


UR APP E£., :


18


19


20


21


22


23


24 I didn't follow them out to· th e elevator.


UR APPEL: Take th e wi tness.







4418


1 CROSS-EXMITNATION


2 ].[R ID'RD: vVhat did you say your occupation was? A Houlder


3 Q, VJha t union do you belong to? A :Mouihders' Union


4 International 1.foulders' union.


5


6


7


Q, Are you working at your trade noW? A No sir.


Q, • What are you doing now, at the present time? A Do-


ing nothing whatever, ot the pres ent time.


8 Q, What was th e last employment you had? A I was


9 watchman down at' the Labor TempI e.


evening watch? A yes.


Q And before t hat? A Watchman at the Higgins Build-


vfhat were the hours fot' th ewening ..,,vatch? A I would


A No sir.


A We started


In th e lJTcNamara case.A


Aren't you mistaken on that, Hr'Schoeber, as to the


How long were you in their anploy? A Pbout eight


Or in th e llf'cUamara case?


For the defense in this case? A Yes sir.


Q


watches fran 5 to 12, ~nd from 12 to 8?


Q Is your memory on that t-etter now?


go on about 5 o'clock 6nd c arne off about 2. The next


week I would goon at 2 and stay unt il betvreen 8 and 9.


Q During what hours were you on watch vrhile you were in


their employ? A Why, different hours. There vlere two


watchmen there. We changed off every week.


Q When you -- I suppose them a morning v,atch and th e


Q.


Q


Q


months, I think; seven 0 r eight months.
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I


that/way, ~ndv:te changed it. It was that way for a


\"Jhile. ,This 'ViaS at th e commenc ement of th e time we fi rst


connnenc ed to ':fOrk; we changed it -- and then '.'re changed it


to 2 o'clock in th e morning in place of 12.


Q Do you remenber v:hether youwere on the morning watch


ore -- you call it th e earlywatch an d th e lat e watch,


don't you? A yes sir.


Q Yfuich was the early watch? A The one from 2 o'clock


in th e morning until 9.


Q VJh at did y<?u call the lat e watch? A The one from 5


o'clock in thearening until 2 in the morning.







jury.


he was arrested--yes, 1 W9.S too.


him being arrested and what 1 read in the paper. Q--What
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A--l don't remen,ber


28th day of November, 19111


"Q__ Do you remember the occasion


A--l just remember of hearing of


1 will attract your attention to the following


..;


Qn the third page of Schoeber's testimony. 1


A 1 was from 2 o'clock until 9 in the morning.


Q You are sure of that? A Yes, 8 ir.


Q Positive? A Yes, sir.


Q Is your memory on that now better than it was on the


testimony.


on
Q Which watch were you on/the


Q --You remember that?


Q Did you not testify before the grand jury as follows?


MR. DARROW. Give us the page.


MR. FORD. Mine is the dai ly tr anscr ipt of the gr and jury.


THE COUR T. Show it to counsel •


questions and answers:


hours wer e you on du ty tha t day?


MR. FORD.


whether 1 was on the early watch or the late watch. Whe


1 would go on at 5 o'clook in the evening 1 would stay


there until 12 and from 12 until 8 in the mot1itG{iJ)~L,.IILL./uBJil·


will begin at the bottom of the second page of Schoeber's


•11 th of January, 1912? A Well, 1 have thought over . it


since, yes, 1 believe it has refreshed my memory on it


since 1 have been subpoenaed.


Q Since you have been subpoenaed by who? A By the grand


of Bert Franklin being· arrested and charged with bribery on


November 28 th, 1911? A--l do not j 1 was not wor king wh en
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it until 2 ol c l oc k.


Franklin came in the office.


Q Is it correct as to the time of your being on the late


rerrember whether you were on the late watch or the early


watch? A 1 remember it because 1 was there at the time Mr.


You testified that you didn'twatch or the early watch?


you so tes tify ? Alb l' 1 d' d .e leve 1; yes, slr.


Q You say now that sir:ce you have been thinking it over


and the testimony given by you on that occasion was not cor


rect? A Well, not correct to the hours, for we started in


--changed at 12 ol c l oc k when 1 went to work, then we changed
•


Q When you answered, "I don't remember whether 1 was on the


early watch or the late watch," that was your testimony giv


at that time?


1


2


3


4


5


6


7


8


9


10


11


12


13


14


01 c10ck inthe evening 1 would stay there until 12 and from


MR. APPEL· Your Honor, wait a moment--l object to taking


par t of his then answer, a word or two~ that it is fragamen


tary part of the answer, your Honor will see.


Now,


1 will read


1 didn't


When 1 would go on at 5


II A--l don't remember whe ther 1 was on the


1 will give the full answer.


the full answer ~


think eo, 1 want to be fair to the wi tnese •


MR • roRD.


12 until 8 in the morning", that is the full answer.


attracting your attention to the first part of that


answer, "l don't remember whether I wUe on the late


or the early watch," you so testified at that time before


early watch or the late watch.
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the grand jury? A 1 think 1 did.


Q Now, how do you remember-- you remember now, though, at


the present time, don't you? A Yes, sir.


Q And your memory came back since this tr ial began?


A Why, yes, 1 didn't think that ever 1 would be implicated


in this tr ial in any way, shape or form; never gave it


a thought.


Q Now, you say you saw Mr. Franklin COllie to that bUilding


in the morning about 7 o'clock with some man whom you don't


know? A Yes, sir.


Q What day of the week was th at? A 1 couldn't say to


that.


Q What day of the month was it? A 1 couldn't say as


. to th at •


Q Was it the day 'Franklin was arrested? A Yes, sir.


Q You are positive about that? A Yes, sn~.


Q You are sure it was the same day he was arrested?


A 1t ?las the morning--l think 1 went home and wen t to


bed and in the aftern~on 1 read it in the evening paper


that he had been arrested.


Q NOw, wasn't it on Monday morningthat he came there


a man at 7 o'clock in the morning? A 1 couldn't say


whether it was Monday or not.


Q Wasn 't it the day befor e he was arrested? A


was the same day.


Q You are not sure on that, are you? A Well, 1 am aIm
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posi tive, yes.


Q oAre you aure that it was not Monday the 2~tij of


November?


MR. APPEL. He haa been asked that quee tion and he has


a nswered it •
I •


THE COURT· Objection sustained.


MR. FORD. Is your memory on that point better than it


was when you were brought before the grand jury? A Well,


somewhat, yes, 1 gave it considerable thought since then.


Q Who has been ass is ting you in th inking about i.t?
--.__'~~~~.,. __ .-.~- -,'- -'-'~'-"." ~-.. _~.,...-..~ '.- --",---~~--.-.--,,~-- ....-.>-......,"


A No one in particular. 1 do my own thinking as a rule.
---.--~~..-","~,->,'''''-~--~-~'-----<"


Q You talked with Mr. Darrow about this case? A 1 have


a few \'Or'd6'~--ye6';"sir 0


Q 'Wh'~;-n', Where ?-··X Why, up in iiir. Rogers office.
---;",~,-",.,~"""",,-._._>-


Q When? A A few~ys ago.


Q Was that the firs t time you ever tal ked to ei tber Mr.


Rogers or ;¥1r. narrow? A Yes, sir.


Q Have you talked with any 1::ody else? A Oh, yes.


Q With whom'? A Why this man named Frank Belcher.


Q He is a detective-emp~oyed by-fhe'--defensehere""iri this---_.-_.•. - ....---- ...


cas e , '. i~__~~}


MR. APPEL· Wait a moment--we object upon the ground that


it is calling for an opinion or conclusion of the Witness.


It is calling for hearsay information. He can ask him


who he is. He can tell him. But we do object


that in 0







A That 1


1 been up in his


Q ~ne of the investigators at that time? A I don't know


what his business was.
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THE COURT. 0 bjection sustained.


MR. FORD. Would you stand up, Mr. Belcher, please?


Q You know that Mr. Belcher was employed by the defense


while you were there? A 1 do not.


Q At the Higgins Building? A Yes, si r •
•


Union. 1 meet him qui te often.
"'*~:"""""..... ~""oo;.,".


that, whether it was on the street or in the union?


Q But he has been down to see you about this case?


A Oh, 1 see him quite frequently. He is a member of our


A Probably it was up in his office.


couldn't say as to when it was.


Q Do you know where it was that you talked to him about


Q When did you talk to him about that?


Q He carne down to your union and talked to you about it?


A 1 spoke to him onthe street and in the union meetings.


Q And every time you spoke to him you discussed this mat


ter about your having seen a man with Franklin at 7 o'clock


in the dIOrning? A No, sir.
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1 V~ere is his office? A Up in
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1


th e Americ an Bank Build-


2 ing, I think it is called.


3 Q What floor af th e Americ an Bank BUilding? A Fifth


4 I floor, I beli eve.


5 Q. The same building l[r Rog ers t offic e is in? A No sir.


6 Q.. "'Vb. ere is this bUilding? A It is on Sec ond and Spring


7 I beli eve.


8 Q Wh En di d you go up into that bui lding end talk to 1vTr


9 Belcher about this incident? A I was th ere a c oupl e of


10 weeks ago.


11 Q. How did 'You happen to go up there? A He left word at


the house that lUlwould like to see me.


Q And then you went up? A yes sir.


14 Q. The matter he wanted to see you about was this mat-


15 ter, was it? . A Why, yes; and different things.


16 lnd what other persons have you talked VIi th besides,


17 Mr Belcher, 1fr Darrow and l[r Rogers; anyone else? A I


18 probably have; I don't r~~ber them.


19Q Well, after talking with the se various peopl e you are


20 now positi~.e that the time you saw Yr Franklin and this


21 mysterious stranger was the s arne day hewas arrested; is


22 that correct? A yeS sir.


23 Q. And your memory on that now is better then it was be-


24 fore youwent befo re th e grand jury? A I have given it


thought since, yes sir.


Q I vrill ask you if you did not t~stify as follows:







and I haven t t $een him sine e that I knoW' of. Q -- That


1


2


"Q -- You had n wer seen t hat man before? A -- No sir ,


3 was at 7 A.M. on th e day of his arrest? A -- I am not


4 I positive ';[hether heY;<lS under arrest then or not. I don't


.5 think he was. I think it was the day previous to his ar-


after I gave it further thought, I believe I am positive


yes sir, that it was on the day 0 f his arrest.


A Well .,


Did you so testify?re~t. I am not qui te posi tive."


I think I did ~ yes si:..:.-----


Q, ,.And you are not positive, yet, are you?


A


6


7


8


9


10


,11 I Q 1fr Rogers attracted your attention to an:,rthing that


12 made you posi tive? A Ohi no.


13
..... :1


Q, Mr· Darrow attract your attent ion to anything that mada ','


14 you positive? A I do my ovm thinking.


15


16


17


Q' Did Ur DarroVl attract yourattention to 8!Wthing?


A Why, they spoke to me, yes.


Q, They told you some things that had occurred, is that


18 correct? A' No sir.


know about it? A I suppose they heard I was subpoenaed.


it; at least, I didn't think they did.


\~.hat did they sp~ak to you about? A They couldn't


How did they happen to s end for you if they didn't
.__~__4~~~ "~'_'__ ~__'_~~_~'''.''''''r''~'._r.__' ~__"'~"''''.''''--'''-''_'''T''' '__",,-__A.-''__~_._ I.--------


don' t t mnk they di d.
~---,._-,..-._. ----,._----~_.


Q nidhe ask you ':rhat youvJere going to testify to?


,~...'-'-'-~ .......... -,..,._--"-_. ~------ --...--------
Q Did they ask you it yon ha4.b~_E?~__~1::1:bPOJ:m~Led? .:A._~


_._---~---~--,.--' ..~_ .. _-"~ -~.


Q,


Q


tell me nothing on that because they 1m ev nothing about
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fied to before the grand jury?


1


2


3


A


Q
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1


He di d not.


Well, they didn't learn from you vmat you had t~sti-


A They pro bably he ard it
4'


from someone else. They didn't hear it from me.


affairs.


•


office? A Nothing further than speaking about ordinary


And they 'I Earned yOll had been suhpoenaed by the prose-


What did l{r Belcher say to you '.\hen You came up to his


yes sir, after coming up h ere for about a month.


Q


A


cution? A yes sir.
a


Q And" subpoenaed was served on you ani you y,ere told you


wouldbe sent for if YOir-vere needed, is that correct?


5


6


7


8


9


10


11


12


Bracken.


cher unl ess it VJas cone erning t his case'.


ing on the morning of the 28th, which you are positive


I suppose you


A I don't remember.


11


Obj ection sustained.


We otj e:t to axv conversation between Mr Bel-


just wait a moment.


Now, at the time youvvere at the Higgins build-


He assisted you? A W1Y, he had one watch, and I


I have had thousands of conr ersations wi th him.


Probably, in' th e 1 ast two years.


Well, now, Bive us the conversation.Q


th e oth er, y €S sir.


A


said, "How do you do


Q


about, vlho elsewas' thereon watch with you? A George


A


],ffi APPEL:


THE COURT:


MR APPEL:


1ffi FORD:
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16


17


18


19


20


21


22


23


24


25


26







intej'ruptions as this. I don,t know wmt occurred. I


suppose "rrhen I he ar any suppressed remarks from th e side


purred, your Honor. I just m'rr'd this way. I didn't vrant


to obj oot. I expressed my disapproval. Novi he says I


4428 I


on?


Vhy, there


I just


It is an infa~ous falsehood, your Honor.


I don't thihk there is aIW reason for such


I didn't say anything of the kind.


Every time I ask th e wi tn ess a question ],{r Appel


"no".


Are you positive?


of thedefense or the pros ecution, that thEY are


Q


THE COUH,T:


say


1 Q But he vIas not th ere during th e time t hat you were


2 A l\fo sir.


3 Q You 'were th e only one there? A Yes sir.


4 I Q .Any persons employed about th e plac e? A
)


5 \1'aS a colored janitor there came in the morning, yES;


6 sev·eral j ani tors, in fac t, came through the building.


7 Q COlored janitor? A One of them, yes.


8 Q Was anybody there who belonged to the defense? A 'No


9 sir.


10 ~ Who was the first man that came belonging to the de-


II fense? A I think it was Mr Russell.


12' Q, He usually got there about 8 o'clock in the morning.


13 A Between 8 and 9.


14


15 UR APPEL: I an not like you.


16 THE COURT: What is the trouble here?


17 UR FORD:


18 answers, uNo, no".


19 ~,{R APPEL :


20


21


22


23


24


25
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6
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10
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12


13


14
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19
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22
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among themselves. They have a right to obj rot to any


other remarks here, except conferringamo~g themselves or


making obj ootions, and I take it for granted such is the


case. Now, what is the use of these interruptions?


Inl FORD: I misunderstood. him, your Honor. I thought he


fSlaiad "no". If he is purring, I will take his word.


1fR APPEL: It is one of those disapproval purrs. Didn't


mean any harm, either.


UR FORD: Well, ....hat did Mr Belcher say to you that re-


freshed your recollootion or refreshed your memory?
,


A Nothing.


Q What did he say? A That I remember? Oh, he spoke


on a thonsand different sUbj oots.


Q Did he talk to you about your testimony? A I don,t


t bink he did a


Q Did yon t ell him what your testimony 'lloul d be? A I


did. not; not to ~ IDlowledge.


Q, whe t is that? A Not to my knowl edg e, I did no ta


Q Did urBelcher tell you anything about what hal happen


ed that mornin? A He couldn't. He wasn't there; he


di dn 't knOVI anything about it.







They did not.Didn 1 t they ift mys ter iooo? A


Didn't they iurry away? A No.


about it, the same as any other man •
•


Q


7" "Q'/".r


8
Q You say Mr. Franklin appeared exci ted? A Yes, he did.


9
;,""Q Now, just what way? A His face was flushed, he looked


10
-nervous, excitable.


1
,12s


2


,3


4


5


6


26 ~"Q No louder? A No, 1 don't th ink he did.


fr iend •


He asked for the use of an office


Did he say it in about the sa~ tone of voice you are


ow saying it in? A Yes, sir.


him 1 certainly did.


fa a few minutes that he would like to talk to his


Q Did he talk excitedly? A Why, nothing, no; he came


up and asked me,' he says, "You know who 1 am?" 1 told


Q You could unders tand when he spoke to you? A Cer tainly.


Q was he excii ted then? A He was; he looked exc i ted to


me.


Q Did he talk exci tedly? A That is all the words he


spoke to me •


Q Could you understand hirr when he talked? A 1 wasn't


there to listen; no, sir; 1 didn't hear a word that


Was spoken.


13


11


12


25


14


15


16


17


18
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7


8


9


10


A • I think it was, yes, sir;


the date.


MR. FORD That is all.


THE COURT. Any redirect 7


MR • APPEL. Ye~ sir.


11
1


12


13 MR • APPEL·


REDIRECT EXAMINATION.


Q Mr. Schoeber, your attention has been called


14 to a part of your testimony alleged to have been given by


15 you be fore the grand jury. Did you not in connection


16 with the matter that was called to your attention as a part


17 of your testimony, also testify as follows, and 1 Will


18 s how you your tes timony:


19 A Leonard Schoeber.


"Q What is your name?


Q-_How old are you? A-_54.


20 Q-.f:g.ere do you reside? " A When "vas that?


21 MR. APPEL· Before the grand jury, 1 don't know when.


22


23


24


25


26


A 1 was 54 then.


MR. APPEL. (Reading) "Q-_Wh-er e do you reside? A--646


San Julian street. " A 640, it was.


MR. APPEL • (Reading) "Q--City of Los Angeles, Cali-


fornia? A--Yes sir. Q--And your occupation?







1 man.
•Q- Where are you employed? A--Labor temple. 4432


2 Q-'How long have you been employed there? A--About three


3 weeks. Q--Prior to that time what was your profession or


400 cupation? A--Watchman. Q--Well, where were you watch-


5 man? A--Mr. uarr iman 's office? Q-- At the Higgins


6 Bu11ding in' this city? A YeEt sir- Q-_How long were


Q--And by whom


7 you employed there?


8 were you employed?


A--About eigrt months.


A--Job Harr iman •


Q--By whom


9 were you paid durirg that time? A--Job Harriman's secretar~


10 Q--Secretary 1. H. Russell? A--Yes, sir. Q-_You were not


11 paid by be th a t the same time? A No, sir. Q--Dur ing what.
12 portion of the time were you paid by ;.1r. Harriman? A- None


13 whatever. He never paid me, it was Mr. Russell tltat always


26 ther 1 Was onthe early watch or the late watch. When 1


Q-.Night


Q--What


Q--Do you


A--Watchman 1


A--l don f t rememre r


A--Night, part night, part daytime. Q--You worked


A--Yes, sir. Q--Vice versa? A' Yes, sir.


remember the occasion of Bert H. Franklin being arrested


and charged With bribery on November 28~ 1911? A--l do not,


1 Was not working when he was arrested--yes 1 was, too.


Q--You remember that? A--l just remember of hearing of


Q--What were your duties there~


or day?


hours wer e you on duty that day?


him being arrested and what 1 read in the paper.


wi th the witness who preceded you, Mr. Bracken? A--Yes,


sir. Q--And you were on duty 'when he was not on duty?


.
paid me. Q--Mr. R!lssell always paid you? A--Yes, sir.


25


24
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1 would go on at 5 o'clock inthe evening 1 would stay there


2 until 12 and from 12 until 8 inthe morning •. Q--Do you


3 know Ber t H. Frankl in? A--l know him, yes, sir. Q--Did


Q--Who elae


Q--Do you know V~ Tveitmoe?


had seen him before and don't know him yet. Q-.Describe


that man to the jury. A--He is a man a bou t your bUild,


you see him on that day? A--Yes, sir. Q--At what time?


A--About 7 o'clock, in Mr. Harriman's office. Q--ln the


ev~ning or daytime.? A--ln the morning. Q--Th~t was


that morning only himself. Q--What was Mr. Franklin doing


at that time? A--He came with another gentleman and


asked permission to go into an office and have a conversa


tion with the man that crone with him. Q--Do you know what


that other gentleman's name was? A--l do not. I never saw


him before. 1 never saw him but once in my life. Never


26 not the one? A--No, sir.


25 the gentleman who preceded you? A--Yes, sir. Q--He was


4


5


6


7 before his arrest? A--Yes, sir, it was.


8 was present on thct occasion? A--There was no one rt-her"e


9


10


11


12


13


14


15


16


17 your size and your age. Q--Looks like me, 1 suppose?


18A--No, not exactly your face .. no. Q--Was he dark or light?


19 A--A dark complected gentleman. Q--How was he dressed?


20 A-·l think he had a dark suit of clothes on. Q--Notice


21 his hat? A-_No, 1 think when 1 saw him he had his hat


22 off. Q--A beard or IDUstacre? A--No beard. Q--Smooth


23 shaven? A Smooth-shaven, yes, sir. Q--Have you ever


24 seen him since? A--No, sir. Q--Do you know ~,1r. Fitzpatric15







4434.
1 A--Yes, sir. Q--Was it Mr. Tvei tmoe, that man '1 A--No, the


2 man was not half the size of him.
.


Q- Do you know M.r.


3 Johannsen? A--Yes, sir. Q--lt was not Mr. Johannsen?


4 A-..No, sir. Q--That description does not fit ~u. Nockles?


5 A- .No, sir, 1 know Mro Nockles. Q--Or Mr. l)S.rrow? A--No,


6 sit, itwas nobody connected with the office. Q--You had


7 never seen that man before? A--No, sir, and 1 haven t t


8 . seen him since that 1 know of."


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 Q -- That was 7 A.M. on :he day of his arrest? A --


2 not positive vmether he was under arrest the:l or not.


3 I don't think he was.' I think it was the day previous to


4 his arrest. I am not quite positive. Q -- Ib yourememb-


5 er of seeing him there in the morni~~ '."lith any other per-


6 son? A -- No, sir; he used to come in and out of the of-


7 fice, and I paid no attention to him. My instructions


8 was to let any man come in that was connected with thEi of-


9 fice. Q -- D::> you remember ot any peculiar occurrence or


10 circumstance about this man that would enable you to iden-


11 tif,y him particularly? A -- No sir; I never paid close


12 attention to him. o
" You woul d rec ogniz e him if you saYl


13 him? A -- yes sir. Q -- Have you a telephone vlhere you


pIe? A -- No 5ir, that is my residence phone.


can be reached? A -- yes sir.


That is at the Labor Tem-


14


15


16


nu.Y'J.ber? A -- Hain 3235. Q


Q Wlat is 'the telephone


lifr Ford


17 Any questions the jury vJOuld like to ask this yJi. tness?


18 That is all.' At this time the jury roj ourned until l{on-


19 day, .Tanuary 15th, 1912, at 10 o'clock A.U. lI Did you not


20 so testif,y before the grand jury, in the presence ofllr


21 FOrd? A yes sir.


22 THE COUR~l: Gentlemen of th e jury, you will bear in mind


23 your former admonition, and we will take a recess for 10


24 minutes.


25( Aft er ~ec ess. )


26 THE OOURr: proceed with your redirect examination.
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1 llR APPEL: I forgot to ask him one or two questions.


2 Q. l[r Schoeber, before you testified before the grand jury


3 did you at any time, or at any place, talk wi th anyone


4 concerning what your testimony 'wouldbe before the grand


5 jury? A No sir•


6 •
Q Did you know vmat you were going to be asked there?


7 A I did not.


8 Q Now, you said youv<'ere subpoenaed by the prosecution.


9 About "rhEn was it that you were told that if you were


10 wanted you ,;,.oul d be sent for? A About three weeks ago.


11 Q. How? A About three weeks ago.


12 Q. Did the prosecution or any person claiming to be connect


13 ed with it ever call for you? A NO sir.


14 Q Now, in giving one of your answers before the grand


RECROSS-~AMINATION


Is that all?


That is all.


I am not the man you s a\7 there, though, am I?


19 build. n


20 THE COURT:


21 HR APPEL:


22


23


24 HR FORD:


15 jury vrhendescribing the appearance of this man that came


16 th ere -\7i th Mr Franklin on th e day referred to in your t es


17 timony, Mr S'choeber, you made this ansvrer, if I can quote


18 it correctly without leoldng d the testimony, "Abont your


'Whom were you referring to them? A M'r Ford.


No sir, you are not.


Are you sure of that? A yes sir, I am SllII!e of 'it,







years l!7r more.


...~ -


A yes.


I


DI RECT EXATvfIN AT I01T


REDI R"I?CT EX.A1vrIl'iATI01T


Did you wer see him before t hat time at


State your full name? A Charles O. Hawley.


\Vhere do you reside , lfr Hawley? A I am living at


And you paid no particular att ent ion to him? A No


].,fr Franklin used to come in and out of the office and


Q


present in San Francisco.


Q Did you ever reside in the city afLos Angeles?


CHARLES O. HAWLEY, a witness clllled on be


half of the defendant, being first duly SVJ'orn, testified


as follows:


that hour in the morning? A Haver.


Q For how many years di d you reside h ere? A Oh, 20


llR APPEL:


quite frequently, didn't he? A yes sir.


sir •


Q


Q,


MR APPEL: That is all.


THE COURT: That is all.


MR APJEL:


yes sir, positively.


•
MR FORD: That is all.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


Q And what has been your business or occupation, gen-25


26 erally? A Insuranc e edj uster.







A yes.•


mnning about tOYVIl seeing some of my friends in th e inter-


Speak a little louder, ],~r Bawley.


Insurance adjuster? A yes sir.


A little louder.* .
A :fUROR:


THE COURT:


Q. In the int erest of Harriman? A yes sir.


Q. Had you prior to that time spoken to Ifr Darrow in


reference tot he campaign? A I do not think so.


Q Did you ever hold any official position here in the


city? A yes.


Q Vlhat VJas it, pI ease? A I was fi re commission er for


a little while.


as t of Harr;i.man.


Q For vvhat time, please? A perhaps a month or so.


Q, Relative to any knowledge in 8I:\'! matter pertaini~ to


the campaign or el ection going on at that time? A yes.


Q \"'}hat connection did you haJe with it? A Why, JI was


Q Mr Hawley, were you residing here in the city of


Los Angeles on the 28th day of November 0 f 1 a st ye 8r?


A :fUROR: A little louder, please. A Fire commissioner,


for 8 little \Vhile.


llR APPEL: Did you know ur Darrow on the 28t h day of Novem


tel' of last ye 8r? A yes si r.


Q Had you known him prior thereto? A yes sir.


UR APPEL:


1


2


3


4


5


6


7


8


9


10


11


12


13


14
I


15


16


17


18


19


20


21


22


23


24


Sir? A I do not think so.


Was there any matter tm t you had under consideration


Q.


Q.


25
I


26 ,


I







1 wi th reference to th e campaign at that time
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1upon vrhich


2 you ':vall ted to see l.[r Darrow? A No sir.


3 Q On that day? A On that day, there Y,as, yes.


4 Q NOVl, did you hwe a d esi re on t hat day to see lfr Dar-


5 row? A yes sir.


6 Q. Now, in order to see:Mr Darrow, you may state what you


7 did.


8


9


10


11


12


13


14


15


16 I
17


18


19


20


21


22


23


24


25


261
I







4440


office.


Harriman's office.


THE COURT. Objection overruled.


A 1 telephoned him in the morn-.MR • APPEL. Q Go ahead.


•
it would be wholly immater ial •


MR. AP'PEL. We would have a right to show that he wrote


the letter.


MR. FORD· We object to th$ on the ground it is incompetent,


and irrelevant and immaterial, what this witness did. If


he saw or tal ked wi th Mr. narrow at any time or place that


is a different proposition; but this question, he might


have sat down and written a letter to him on that d'Y and


Q Mr llarriman's office? A Yes, sir.


Q And where were you when you called up? A 1 was in my


ing to meet me and Mr. B'arriman at Socialist headquarters.


Q NOW, what time in the morning did you 'phone to him?


A About 9 o'clock.


Q Ddd you talk to l!u. Darrow through the 'phone? A i did.


Q NOW, what office did you call up? A 1 called up


Q And where was your office, Mr. Hawley? A In the Herman vt:


Hellman Building, Room 630. v


THE COURT. Mr. Williams, can you hear the witness?


JUROR WILLIAMS. Yes, sir.


THE COURT. All right, go ahead.


MR. APPEL· Q nidyou then make any engagement With Mr.


4p 1


2


3


4


5


6


7


8


9


10


11


12


13


14
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1 Darrow? A Yea.


2 Q To Bee him where?


3 headquar tera •


A To meet us at the Socialis t


4'


5


6


7


8


9


Q At what hour? A As soon as he could.


Q Bu t what hour waa it when you 'phoned to him? A About


9 b 'clock.


Q About 9 o'clock? A Yes, sir.


Q When you Bay "Harr iman t a office, "you mean in the Higgins


BUilding? A Yea, sir.


lmmediately upon telephoning do you remember as to whe-


10 Q Where you telephoned? A Yea, air.


11 I Q
12 ther or not you did anything to keep the appointment?


13


14


15


16


17


A 1 went over to Socialist headquarters.
"


Q And who, if anyone, did you find there that you remember


A ~hat 1 remember?


Q Yea. A Mr_ Harriman was there and Mr. Hillyer was there, I


as 1 remember it.


18 Q Did you a ee i,{r. Darrow after 'phoning? A l did no t see


19 bim at all.


20 Q He did not come ther e? A No, air; not wh ile 1 Was


21 there •


22 Q Now, 1 \'V'iah you would be kind enough to explain the occa-


23 aion or, rather, the reason and what occasioned your tele-


to meet us over there to talk over a natter about the


Why, Harr iman aa ked me to.


He wantedA


A


Well, in reference to what sUbject?


24 phoning to Mr. narrow?


251 Q
I
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cour t, we offer12 MR. APPEL. In order to be


13 to show by the witness-


14 MR • FORD. Ask your ques tions •


1 paign.


2 Q what was that matter, generally? A Well, the matter


3 was a supposed allia~ce between the Good Govemment Organiza


4 I tion and the ~nterest8.


5 Q Do you remember what inforrratd:on you had with reference


6 to·that matter and when did you get it?~ .~~ .._,
" _... ..---~ ...-- -_/


V 7 MR •.....mm+-r-Jus t a: nlorn~trt-;--a1is is, abou t the 7 th ee


8 hearsay.


9 THE COURT. What is the objection.


10 MR. 0 FORD. 1 obj ect to tha t on the ground t is hearsay,


11 incompetent, irrelevant


that he 1e~rned of


forces inreferen ce to the e1 ec tion


necessary for them, haVing the cam-


certain information thaitw s gi ven through the papers,


however corr ect it was 0 no t is unimportan t to us, thct


there was a supposed I 1iance between the liquor interests


MR • A~PEL


paign of Mr. Harr) an in their hands, to have a meeting


to discuss the/est way to offset that movement,and 1 want


to show that/here existed reasons why he should have a


meeting th1e with Mr. Harr irr.an and Mr. Hawley and others


interested in the campaign.


THE ~T-----r-think you have aright to shri'oOO--~A.


19 and


20 a nd that


21


22


23


24


15 I


16 I


17
1


18







~~------=-:------
1 reasons. That is trie


2 MR. APPEL. Yes, sir.


4443


P! of your inqUiry?
----;:;


., ....-


3


4


5


6


THE COUR T. You can show it.
.---~".•,-


MR. APPEL .1_W-i:~;-~~--~-~nd enough to answer the
~- .


question. A What is the ques tion, please7
/,/


./


uestion re


7 A Well, 1 had read that morning an editorial in the Tribune


8 which seemed to confirm the street report that 1 got the


9 night before, the first 1 saw of it was in this Tribune


10 in - the morning, this morning.


11 Q And did you sp eak wi th anyone about it? Al went


12 directly over to Socialist headquarters and saw Harriman


13 and he asked me to call Darrow up and to ask him to come


14 over J which 1 did.


15 MR. APPEL. Take the witness.


16


17 CROSS.EXAMINATION·


18 MR. FORD. Q. Where did you live at that time, Mr. 'r!'awle. y1


19 A At 823 South Union avenue.


What time did you come down to your office that morning?


Q What business were you engaged in at that time? A


Corner of Four th and Spr ingstreets!


630 in the H W Hellman


The


I
I


Buildig!


Yes, sir.A


AQ where was your office?


Q


Q


same business, insurance.


20


21


22


23


24


25 A Abou t 8: 30 J 1 should think.


26 Q 18 that your usual ~our?
'T A Yes, si r •







4444


1 Q Do you fix it in any way by any other event? A ~he


2 exact time?


3 Q yes. A 1 fix it only by the fact 1 saw Harriman


4 I that morning_


5 Q. Did you meet any people a t your offi ce that morning?


6 A -Not at that time J no.


7


8


Q


Q


Before you went over to Mr- ijarrimanta office?


~he only way you fix it is by the fact you met


A No.


9 Harr iman? A And this editor ial _


10


11


12


Q And the editor ial in the Tribune of that day? A Yes, si •


Q An edi tor ial in the Trlilbune of tie 28th? A Yes.


Q And that was an editorial about th e liquor interests


13 had combined with th e Gcod Governn:en t for ces, was. it?


14 A No, not exactly that.


151 Q What was tre title of the editorial? A It was an


16 explanation of why the Tribune was still supporting


17 Al exander •


18 Q You had formerly been Alexander's Fire Commissioner?


19 A Yes, sir J for sometime.


20 Q And you had a diaagreen;ent with him? A Yes, sir.


21 (' And at the same time you had a fight with the L08 Angeles


22 TimefJ did you not?


23 MR. APPEL· Now, your Honor, weobj ect to that as irun' a ter ial, .


24 not cross-examination.
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1 MR FORD: Going to the motives, preliminary.


2 1m APPEL: It makes no difference what his relations were


3 with Mayor Alex:ander or anyone else.


4 IIfR FORD: If the court please, it is merely preliminary.


5


6


We wish to shoVl just what connection this witness had vii th


the case.


7 THE COURl': preliminary. It is immaterial. If it is


8 preliminary you may have the question. Objootion over-


9 ruled.


ex:amination, and has no reference to this case.


damage suits against the Times,were you not?


1!R APPEL: We obj ~t to that as immaterial, notcross-


Q, You "vere around trying to pursuade relatives of tho se


who had been killed in the explosimn 0 f th e Times, to bring


I don,t know I did.A10


11


12 I


13


14


15


16 THE COUR:r: I cannot see any applic ation at all.


17 1rR FORD: I \'.;ill show in just a moment, your Honor, if


MR APP EL : Hoyr is that? A I say, no.


MR mRD: Youwere not interested in that matter et all?


18


19


20


21


22


23


24


25


261
I


I think the witn ros answers as I ex:p oot he will.


THE COU ill: This is still preliminary?


l1R FORD: yeS, your Honor.
-


THE COURT: All right. You may have the question.


1m APPEL: Exc ept •


A No.


A Not at th at time.
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•
'MR APPEL;--we obj ~t to that 8a immateri.aLand-ntrr~-


eXmlinat~ion; his views upon th e subj ect. //


the ff'tCplosion at th e Tim es BUilding ',Tlas due to g as and


to faulty construe tion on th e part of the Tim es peopl e.


end to lack 0 f fi re escapes. etc?


1


2


3


4


5


6


7


Q


Q


Previous to that time? A Yes.


And pr evious to that time you were maintaining that


thedefense in this case.


or impeach his testimony.


M'R FORD:


9


8
,,//


I wish to show how he came into contact vdth
/


//
1m APPEL: Thedefense has nothing to do7th t he facts


of that day; it does not tend in any \~lIif. either to modify
/


//
ltIR FORD: Solely with regard t/lle relations of thewit


ness to the case; I am not m~<ing any claim it is cross-
/


examination of his testimopY; I am claiming it is to ~how


the relation to the cas~
1.ffi APP:EL: F.is relatj;~ to what he considered other


Ii tigation and otb'~matters. hovl does that relation' go


to his rel ati~O this case?


THE CO~.Rr:It seams to me it is ver,y remote, at least.


][r FOrd.


Jif R FO : If th e court please. here ...vas a prosecution of


cP~in people who were charged with murdering 20 men who


24 Z~~-I ware Employed by the Times; here is a witness eng~ed in


25 ( sti~ulating lawsuits against the Times for that purpose.


26 ~t.o-shovr-that-h a-rarr-arong s J. e by si de VlJ.


20


17


16


19


21


22


15


10


11


14


12


13


18


23
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it seems


If it v;ere


stated that


sort 0 f a connection


pI oos es, if the dynami ting of


at' the peopl e whoo


driving at, and I have a right to show


case and to the parties involved.


explos:iQ:n:, 0' and how they carne to


vmatthe relations were, in other words, to


•th e relation to


lateral and immaterial matter,


to ne, overstepped his rights,


be re is a witness engag ed


relationship \vhatever, so far as witness is com ern ed,


and therefore, it is am impeachment, if at all, upon a col-.


between th e tvfO inci dents, and I 0 not b eli eve it has any


is the point


of those peoplev~s occasioned by an imperfect ga


then, 0 f c ou rs e, a damag e suit would Ii e ag ai)ns t


but, however that may be, t hat has got nothing to


the Los Angeles Times


d~f in this case, both of whom,s et up the same claim
\


true, as vms contended by some people and


strongly and with some evidence, if it were


explosion 0 f th e Tim E5 was due tog as, and t ha th e death


to do vii th th e guilt 0 r i- nocenc e 0 f l!cr Darrow, I would


gether


show the rela ions of this witness to this defendant. That


not be here, si r; I would ot be here for a moment, an d


what is more, if I had not ~'-started \vhm I did and as I


did, you would never have had~ McNamara trial. I do


not beli we, sir, that there is\


were killed in that trag dy of the century hal a:mrthing


1,m ROGERS: If your


I
1


2
(~~


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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Honor, that


wi dence or


ion, was to show that


Ii tigat e tha t qu estion, an d


be considered here, it would


under the law, under the ad-


e more suggestion, your Honor. The mking


affect him in his relations to this individual


The oQj ect· of this


they were malicious or


the witness here.


this 'Hi tn ess ',7as animated by th e same lie e that actuat-·


ed the J,l:! rpetrators of this crime, that;at same malic e


brought him into contact with them that a tuated by th e
same malice he caused these suits to be in tituted for th
purpos e o~ ha:assing !he Ti~e~. and inci;,de~tl)r.oJ?~)VtU~ii~ur


woul d not in any way


go into th e motives of the wit ess, and to vhat basis he


had for those motives, wh eth er t ey were jt1stifi Ed, whether


vice of counsel, to


all those things would h8\Te


that litigation was


5 MR APPEL:


3 ly


4


1 this matter, nothing to do vIi th this case. I think it is


2 an i p eachment of thi s wi tn es s upon a ma t t e r which certain-


25


26


15


16


17


18


19


20


21


22.


23


24


6 of • the se que s ions of t he wi tn ass 'vVould open th e door to


7 this kind of an investigation as to vrhat \vas really the is-


8 syre claimed as to whether or


9 not it'vas claimed bat notwithstanding the Times office


10 was dynamited,as whether or not thedeath oia'zW person


11 there ,vas due to the th e construc tion 0 f


12 the building, to e escapes, and th e imperfect gas


13 connection, and then it uld involve the question as to


14 vhether or not the witness here or alWone conn E£ted with
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as now


to the man,he is


house alongside


building a house and


we show that another


show friendly fee1ing~


that an answer to this


field that Mr. Appel sug-


activity he came in contact with the


an d that at th i£1 time he has th at


Tha t is all this is.


that


attorney, Mr.


THE COUR T·


man who has come as a wi tnese in


MR • FREDER lCKS . Suppos ing


another man is bui) ding a hous e,


interest or motives of the witness, but


THE COTlliT· In ruling upon the objectio
that


you had a right to show /fr iendljness or


THE COUR T. Yes.


issue of this case.


MR • FREDERICKS. Will your H nor let me say one word along


that line?


bUilding the house,


and that they were working together?


THE COURT. Yes.


gaets, it is not competen ,relevant or material to the


same friendly fee ing for :,1:. rarrow that he acquired at


MR • FREDERI CKS


propounded opens up a line


up in this case. The objection is sustained.


MR. FORD. Q Did you ever consul t wi th Mr. Darrow or any


member of the McNamara defense in regard to the meri ts of


an~ all that, but I


q ues tion would open up


16p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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1 their' case or the cause. of the Times explosion '/


2 MR .. APPEL. We object to that as .imrr.ateri al for any pur-


3 pos e) your Honor. Here is the 'rUle) and see if it is


5 agains t


4'


6


7


8


1 produce a wi tness) your Honor,


they have a right to ask him


whe.ther or not he ente ~ains any feeling of fr iendship for


my side, that is true, arlu they h ave a right to show to


what extent that frim~y feeling may be. If he answer


right to show whether or9 in the affirmative they


10 not he is prejudiced agains t th . r side of the case and


11 ~hey have the right to show how gr at that prejudice is,


20 MR. FORD We submit the question.


21 THE COURT· Read the question.


22 (Ques tion read. )


23 MR. DARROW. 1 obj ect to that fur ther--


12


13


14 I
15


1


16 I


17


18


19


tha t is true) but if th e witness de ies his fr iendship for


Mr. Darrow they may ask him anything ~ has done or said


that would show that he had that frien'al y feeling) but


firs t you mue t aak him wh ether or not e entertains


a feeling for one side or the other or one


s ide or the other, th en upon denial to


call for specific acts shoWirg . the contrary to what he has


tea tified to •


I


I
24 THE COeR T. I think the ob' ect-r-6ii- -already made ia good and


25 it is sustained.


261 MR. FORD· Q What were your relations with Mr. Darrow
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11 on business.


12 QOn business connected with the bringing of law suits


14.MR. APPEL· We object to tha't as immaterial and irrelevant,


That and 0 thers.against the Times? A


4 I Q When did you first meet him? A 1 rr,et him in Harririiants


5 office, 1 presume--well, it migbt have been two or three


6 mOljths before election.


7 Q What was the occasion of your being in Harriman f S office


8 when you met Mr. Darrow? A 1 was freque ntly in Harr iman' s


9 office on business.


1 to November 28th? A 1 had none.


2 Q Never spoke to him in your 1 ife? ~ Yes, ·1 have spoken


3 to him.


10 I Q What is that? A I was frequently in Harrimants office


15 not cross-examination.


16 THE COURT •. Objection sustained.


17 MR • FORD. Ani the answer stricken out?


18 . THE COURT' yes, sir, if there was an answer it is -stricken


19 out •


20 MR • FORD. Q Were you on the day that you met Mr. Darrow


13


21 a t ~\1r. Harr iman f S office, were you there to discuss any-


22 thing connected With the explosion of October 1, 1910 of


23 the Tirres fuilding?


24 MR. APPEL. The same objection, your Honor, and we ask the


25 B ame rul ing •


26 I MR. DARROW. Another suggestion 1 want to rrake as to which


I
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office. He has referred to one and you may be referring


to ano ther. He is ref err ing to headquar ters •


MR. FORD. He said, "Harrinan's office."


1


2


3


4


5


6


THE COURT· ~ead that quee tion •


read.and see if it covers it.


MR I DARROW. Which office?


tet us have the question


7


8


9


10


MR • FORD· 1 didn t t know they had but the one office.


MR • DARROW. He had two. He didn't refer to his law of.fic~


he referred to his headquarters.


THE COURT. Bead the queotion.


11 (Quest ion read. )


12 THE COURT. Q When you speak of going to Mr. Harr iman I s


13 office what office did you refer to'? A 1 didn t t go


14 to his office at all, sir, 1 went to the Socialist head-
I


15' quarters.


16 Q Where was that '7 A .n the Canadian Building on South


17 !lain street.


18 MR. FORD. Q. nidn't you a mon1eijt ago atate you went directl


19 to his law office for the purpose of the Times suits and


20 other cases?


21 MR. ROGERS. Just a mOLent--that was stricken out. He


22 didn't make any such answer, at any rate.


23 :MR. FORD. He did, he said, "That and others," and th at


24 was s tr icken out.


THE COTllT. Do you want the record read?


MR. ROGERS. 1 assign it as misconduct. Yes.
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1 THE COURT· ;he objection i2 sustained.


2 MR. FORD· Q Did you ever meet Mr. Barrow at Mr. Harriman's


3 law office in the Higgirs BUilding? A yes.


4 I Q Was that the first place you nlet him? A Yes.


5 Q Now, when was that? A Three or four months before


6 eleption.


7 Q Ifhree or four rronths before the election, and the elec


8 tion was in December? A 1 think so, the 5th of December.


9 Q Now, what was the occasion of your being at Mr. Harriman's


10 law office when you met Mr. Dar.row?


11 MR. APPEL. We object to tha t as incon:petent, irrelevan t and


12 immaterial for any purpose, and on the further ground the


13 wi tness is not compelled to answer concerning his con,IrJunica


14 tions with any attorney, even if Mr. flarriman was his attor-


15 ney.


16 MR. FORD· He can in the presence of a th,ird party •


17 MR. APPEL· Private bus iness •


18


19


20


21


22


23


24


I


I


'I
I
I
I


I
I
i,







4454


1 MR FORD: It is for the purpose of showing the intimacy


2 or relation in the case out of which this very cherge has


3 grovm.


to thetified in his examination


9 :McNamara case.


8


4 MR DARROW: Your Honor has already rul ed on this question.


5 THE COURI': Not quite. Read it <:gain. (Question read.)


6 I~u wnr nare-b-e cantin e your question to


7 or not he was there concerning matters upon whie h h


10 MR FORD: That would be impossible, your onor. Will


11 you read the.court's statement. (La:;st tatement of court


12 read. ) Couldn't I shoVl he was marr ed to somebody, that


13 hewas re~ated in someway, coul 't I go into a dozen mat


14 t ers to show his relation to he case, v,hat his business


15 relations were?


16


17


THE COURr:


right to go to


in mind is this: that a man has e


office on matters entirely


18 outside of the issues in this lavrsuit or any other, ~nd


19 he is not c ornpelled upon examination or eros s-examination t


20 unles it becomes pertinent, to disclose the purpose of


at that time? A No.


I those matters can be shovm.


He was not? A No.


ney ~ f t~ose vis» •


Q


?ht visit, 0 l' the things that t~r:.zm.B-l?'i-·;pad there, the Ire::-21


22


23


24


26 with him as an attorney? A not ,:s my~-ttorney.


25 Q Then whatever e~unications you had there were
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Q lifow, will you state what the conversation was?
- ,


l'ffi ROGERS: He said "'I;1[as l~r Darro'\"{ your attorney?~, and he


says, no. Now, will you state --


1JTR FORD: But the rule is, your HOllor, that a communica


tion made even to yourtttorney in the presence of a third


pa1-ty is not a privileged connm.mication, and I can sub


mit hundreds of authorities on that.


THE COUill': What conversation is it you a re calling for now?


].:'[R FORD: That firr:'·st time he met lrr Darrow.


TEE COURT: Oh,


1m DARROW: The conversation \vith me, you mean?


1m FORD: yes.


THE COURr: The conversation vIi th Mr Darrow or in his pre-


s enc e?


MR FORD: yes, the conversation ~ith Mr Darrow or in his


presenc e.


TEE OOURI.': All right. You CC:111 ht;ve that question.


MR ROGERS: Is that th e qu estion?


THE COURT: That is the question as the court now under


stands it as now presented, "'irvhat VIaS the conversation with


l..rr Darrow or in his presence 'Tlith any other person at


the time of the first visi t?t1 Is that the question?


IrR FORD: That is the question, your Honor.


1m APPEL: But, if I should come into your Honor's office


and consul t \'lith you cone erning a case as my attorn e.f J


and another person happened to be there, I cannot be com
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1 pelled t.o oisclo se \vJ:i at I had sai d to you, absolut ely


2 not , quit e apart from tha t; h ere are c onmumic ations , your


3 Honor, three months before this thing occurred.


4 THE COURr: If there is a priVileg ed communic ation there,


5 the witness ought to claim the privilEge.


6 lJR·APP:EL: Supposing it is not privil~ed, they cannot ask


7


8


9


10


him all he said there, they can ook him oncross-examination


whether or not, as I said before, he was int erest ed in·


any rnattt'~r ttet ·v'.Quld show his interest in this case,


his prejudic e in this case.


11 THE COURr: Well, I intend to conf'ine it practically to


12 that issue, but I think that this question is not out


13 si de 0 f that issue.


14 JJfRDARROW: Your Honor, this calls for a conversation, re-


15 gardless of vlhat the conversation v.es. NOVT, it is utter-


ly tbsurd,-- we might have been t 'J.ldng about philosophy,


religion, or socialimn or Mr Ford's favorite study, psy-


chology, 0 r anything else.


THE COURI': yeS, it is quite possible itwas.


cross-exeJl1inatiol1. a conversation that took place three


months before without any relation to this case, if so,


you can never get through with this case in a thousand


years, because you can osk forever and ever whoever said


anything, or what vras said, and that is not the Iv.v.


THE COURT: In view o:f his direct examination as to the


>.


Iii RD ARROW: .And to say that the witness is to r elat e on


16


17


18


19


20


21


22


23


24


25


26
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1 purpos e of his visit dovm to the


3 ",hat convers~tion took place three _To re-


4 peat the conversation that took place three before


5 without regard to the question of whether had. any


6 relation to this sUbjoot or not; that·s sUbject.


or any sort of a


elation to this case.


ready on this question'.


that this yri tn ess met Mr


Mr Darrow has presented e


or wan ted to see him on a cer-


certain proposition. We hare


h we beenn in or del' th at t his------_.-.- .,


--------=--~-


of th eir pr evious connnunications, wmt


occurred. We have a right to ehow what


. to their relations to show' whether anya right to


di scussion tit c oul cln' t


was the su


such thing


long time.


Darrow on


He might t ell any kind of a convers


very important feature the e, three months before is a


/


9 lfR FORD: The court has


7


8


13 irR FORD: They have


14


15


16


17


18


19.


20


21


22


23


24


10 TEE COURr: Th at is


11


12


25


26
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18s 1


2


from ~lr previous in timacy, from their relatione,
/


ev~ything said, everything that took place every tele-


3 phone between this witness and Mr. rarrow,


4 I th ing 1 as ked h illl • We have a r igh t to go into the rela-


tion.


is privileged.


As far as being privileged co lmunication is con-
I


cer~ed, 1 can submit dozens, of authjrities.


THE COmT. 1 think the privilegehs out of the question.
I


MR • FORD. They skip from one /lS6se to another.


1 think that ia~liminated, 1 don't think it
/


I
/


MR. DARROW. If 1 may sp~ak fur ther, we have the c los ing •
/


1 t is not a quent'ion, what wa.s the sUbject of your
l


conversation or were ,Iou talking about a matter upon which,
you telephoned, but;~elate the conversation, which is


utterly absurd. I,l might be anything in the world that
I


had no relevancYjbr bad any ~elevancy to it any more than


9 I THE COURT.


5


6


7


8


10


11


12


13


14


15


16


17 the changing of/the moon.


TPE COURT· Ask for the topio of the oonverlJation, not the


If you want the topio or th'e sUbject


l
1 ,think r.lr. Darrow is right about the relation


!
THE COURT.


/


entire convers3.tion. Y(~ur present ~at.,i.Qn--;-as Mr • Darro


~-
./


i


of that conversation.
{


of the oonv6rsation in a general way--
" I


MR. FORD. /It is just the point 1 want to bring out, we II


want to prove that they never talked about politics, they


were intereeted in other mattere and there was not any thingl


like that that they would be talking about poJitica.24


125


261


I
I


18


19


20


21


22


23







what


and conduct


conversation


right ond~rect.


ask for every


every conversation


and show it was not likely


conversation as this on this


thequestion was cal+ing for a


took place on this day.


out objection, when counael gets


1 aubmi t it now. 1 wan t to get the


I


2 tion.


3 mrr~ FORD. 1 have a right on cross-examination


4 I that we may judge, in order that this jury may


5 the topic was, 1 am not confined to topics on


6 ex.amination. If they ask for the topic of


7 then 1 woul d have a r igh t to call for the


8 on crosa-examination. 1 would not have


20 THE COUR T


9 :MR. DARROW. if that were true, they


10 conversation that occurred between u


11 detail.


12 MR • FORD· That is the point we


13 that ever occurred


14 from the cour s e of the ir


15 that they


16 occasion, or that it


17 MR. DARROW' ~ow,


18 through, that is


19 closing, that


21 recit:.tion f the entire conversation occUIring three months


22 prior to e incident related on direct examination is too


23 remote • the Dist ric t Attorney desires to have the topic


24 the au ject of conversation stated in a general way that


25 is other matter, but on the ground stated the objection


261 is sustained.
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1


2 for us to try to impeach a. wi tness or to show that h'


3 testimony is untrue) that he is either lacking' an oppor-


4


5


6


7


8


9


10


11


12


13


14


15


tunity to remember it correctly or that h ~6 Wilfully


false, if we were confined to SUC~d of cross


examination, in order for us t~get at what transpired
/'


on every occas ion we have ~p~ right to go into previous
/


relations between the ~tness and the party in this case.


THE COURT. They ~~ opened the door, you can go into


this rela~tion.There is no intention at all, ae you have


declared you intention) to call for every conversation


coverin~ period of several months.


MR~n~ was-- +b.fL..subject o~e conversation on this


first occasion that you met ;\lr. narrOW--withdraw that--


How long did you talk to him?


16 MR • DARROW. lotr. Darrow, do you mean ?


17 MR • FORD. yea, Mr. 'Carrow.


18 Q This time three months before?
..


19 MR. FORD· Q Ihe first time you met Mr. Darrow in Mr.


20 Harriman's office, how long did you talk with him? A Per-


21 haps three or four minutes 0


22 Q How long did you continue talking in his presence?


23 A ,.hat w;as the end of it.


24 Q What was the subject of yorr conversation? A Bert


Franklin.


Bert Franklin was the SUbject of your conversation?
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1 A He was.


2 Q on the first occasion? A Yes, sir.


3 Q Just tell what was said.


4 MR. APPEL. Wiit a moment-_we object--well, go ahead.


5 MR • FORD. Yes, tell what was said.


A No, that


6 A .As near as 1 can remember 1 asked him if he knew tbis


7 man 0


8 Q You ask ed ~1r. Darrow if he knew th is man? A yes, this


9 an Frankl in. 1 saw Franklin ruming around there in his


10 shirt sleeves and wi th his coat off and his hat off, and


11 I asked ~I.r. Darrow if he knew Mr. Franklin and he said that


12 I he did, and 1 told him that 1 was quite certain that 1 did


13 and that he was a good man to fight shy of, something to


14 that effect.


15~Q That was the whole of the conversation?


16 t /'Waa not the whole of it. He handed me some then. You want


17 what he said?


19 he said that Mr. Fr ankl in was well recommended to him; that


20 he had been hi ghly recommended by Joe Scott and some 0 thers
,/


21 and that they had confidence in him, and 1 told him that


22 1 didn't have any.


18 Q' Yes, 1 want wha t he said. A As near as 1 remember


23 Q That was all of the conversation? A Continuing that


24 conversation he s<lid that he was engaged to do a certain


25, line of investigation for them on jury men, and it was not


26~'a confidential relationship, or something to that effect.
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1 Q He told you that Bert Franklin was just the man he


2 want ed for that work?


3 MR. APPEL' Now,. the 11 i tness didn t t say tha t.


4 I MR FORD. 1 am asking him if he didn t t.


5 THE COURT. Counsel is asking if he did.


6 A. He didn't say that to me.


Q Wba t did he say abou t that?


highly recorrmended by Joe Scott and others.


And that he was satisfied with him for the kind of work


was doing? A He was going to have him look up these


11 jury men •


12 Q Did he tell you anything 'else he was going tohave him


13 do? A Nn.


141 Q You wer e not in hisconf idence?
;


15 MR • APPEL. Waita moment.


Q Yea. It: No.


MR. FORD. You were not in his confidence any further16


117


18


than that? A In narrow's confidence?


20 characterize it as


19 MR. ROG·~ER~S..!...' --""----Q",--~::o---t__j~~ an eXQJ,tP~~d


misconduct.· It is not t~ind of
./....


#.~ ••


21


22


~3


24


25


261


quee tion that should be asked. ~'" /'
//


MR. APPEL. Your Honor, see nov(' by innuendo, ty these
/t"'~'


. ./""
little remarks he wants"'to convey to the jury that the


./


situation her e the'Y;'i tneas is not tes tifying to and that
//


./


his· tea timo.ny· doesn't admit ,of' any such int'erpr e tation •
//


THE C.OuRT· 1'1:e que~..t·i-o lS asked an answer
( ----- .'


conduct--ti~cOnducthas been ass igned •
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1 get the next question.


2 MR. FORD. Q You observed Mr. Darrow., kept Franklin after


3 your warning, did you not?


4 I MR. APPEL. Wai t a morrerit- we object to that as not crOBS


5 examination.


6 THoE COUR'I'. Obj ect ion sus tained •


7 MR. FORD. Q Mr. Hawley, it has been charged here in this


8 court that someone on the morning of Franklin's arras t


9 telephoned Mr. Darrow in order to procure his presence near


10 the scene where Ber t Franklin was engaged in coull.,i tting


11 a fe lony. Did you do that?


12 MR. APPEL. Wai t a moment--we object to that.


13 MR. FORD. I Withdraw the question in that form.


MR. APPEL. We object to tha t, your Honor, because it is


an improper quee ti6n to r ecrte to-the witnel3SW~somebody


else testified to here and because, yoU' Hon~he counsel


1 am


that sort of


and not proper,


rule.


and we assign his asking the? estion as error for the pur


pose of wi thdrawing immed-~elY thereafter.


THE COIDT. All righ/


MR. FORD. The C1i~t has ruled that it is permissible


on the par t oJ~ e
,/


trying ~e~p w'


THE ~ Wait a moment, 1 didn't understand that state-


ment.


17 wants to get the jury the ir.s inuation a


18 a method, matters


19


20


.21


22


23


24


25
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any such ruling.


MR~~d my statement •


(fast statement of :rtr. Ford read by


4464


. ~
the repor ter. ) /


THE COURT' The court is not(ayvare that the court ~4er made
/


/
MR. FREDERICKS' It has been made a dozen tim~. Mr. Rogers


/
h~ recited the testi1Ilony of previous witne£ses time and


/
time again. He did it, may it please ~e court, in regard


to a witness we l:.ad on the stand and IObjec~to it al1:d it·


was ruled. Now, Mr. Ford has only s;ated--we are not


criticising it, but 1 am sirr:p1y s.t'ting my memory agrees
. /


with :~r. Ford's in the matter, t){e court has ruled that way.


MR. FORD. And charging me g~lty of misconduct and 1
./


was etating 1 am keeping ~ide of the rulee ae laid down


by this court. 1_
MR. APPEL. ;1Ie court ,ii1 see that question was fully


eliminated and anof one put, the record eo etatee.


MR ; FORD· . Ther e/s arul ing of the court on this ques tion


and the question/has not been answered.
/.,J--


MR. DARROW/'lcan that question be read?


THE CO~/ ves. read the queetion. I
(Las~estion read by the reporter.) 11


MR OGERS' 1 don't understand that there has been charged


this court room, is that the question, the court please?


like to have it pointed out.


MR. FORD. 1 will put it in this form: Q Did you not


on November 28th, before 9 o'clock i~the morning telephon
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.


1 Mr. narrow to come down to Third and Main street in order


2 that he might be near Franklin when he was arrested?


3 A 1 certainly did not.


4 1 Q When you telephoned him as you state I you did, did you


5 do it for that purpose? A No.


"6 Q. :tou are aure of that? A Quite certain.


7 Q you weTe not affiliated with the people who were fighting


8 Mr. Barrow in any way? A Who were they?


9 Q Wi th the prosecution or the' Na tional Erectors t Associa


10 tion or the Merchants & Manufactu~ers Association or the


11 Burns Detective agency? A 1 was not affiliated with any


12 of thos e people that 1 know.


13 Q You are not a Burns detective? A Not that 1 know of.


14 Q when \VilS the next time you met Mr. narrow after this


15 first occasion? A 1 dontt remember, sir.


16


117


Q' About how long after and at what place?


him fr eqnently •


A 1 saw


18 Q FOW frequently did you see him? A As often as once a'


19 week.


Q You would see him at least once a week until the close


Q Well, the end of the tr ial was the Is t of December,


Q And at What place? A The same place, 921 Higgins


Building' •


i


I
I


I
j


I


I
A 1 was not interested in the trial.1911.


24


25
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Q But you were interested in the sUbject matter of the


trial, were you not? A No.


Q You were interested in the Times explosion? A No.


Q You were not interested inthe mimes explosion in any wEy,


shape or form? A Not that 1 know of.


Q.. You were not interested in the persons who \vere bringing


suit against the times as a result of the Times explosion?


MR. APPEL. object to that as not material and not cross-


exarr.ina tien.


THE COURT. Objection sustained.


MR. FORD. Q You were interested inthe law suits which


grew out of the Times?


MR. APPEL. We find this continual violation of your


~onor's ruling here, not only now but a little while before,


it is a"persistent violation and contempt of this court


for couns el ~fter the cour t has rul ed agains t him to con


tinually violate the ruling of the court, your Honor, and


while we don't ask your Honor to mete out any punishment


to counsel, we simply ask your Honor to admonish counsel


not to ask this qu'estion •


THE COURT. It frequently happens on both sides that a


ques tion that may be asked will perhaps lay a fur ther


foundation and change the situation. In that event there


is no impropriety in counsel repeating the question, in


substance, the same form or a little different form,
•


however, the error has been assigned and counsel may
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1


2


3


4


5


6


proceed now wi th the next question.. The objection is SU8-


tained, however ..


MR • FORD. If the court please, on that point 1 wish to


s tate that the si tution has changed in this case.


THE COURT. 1 think it has so much changed that so far as


thi~ court is concerned you are not being criticised for


7


8


asking the question as you did, but the objection is sus


t ained •


to an immaterial matter.


Your Honor wilI see that if I put


THE COURT. He! is testify.ing


MR. FORD. Q. What were the SUbjects of conversation between


I
a witnessonthe stand and ask him concerning certain convers:b.


certain . I
tiona at a time with the witness, and with some person I


~ .


or with my client that does not entitle tteother side to


other tirne·8~ He can ask him whether or not he discussed,


MR. APPEL· We object to that, your Honor, because it is


not cross-examination.


you and ~J.. Darrow when you went up to see him once a week?


ask him what ~bnversation was had with my client at


9 MR. FORD. The witness has testified, however, he was not


10 I interested in the Times in any way, shape or form.


11 I THE COURT. 1 have heard the testimony.
I


12' MR. FORD. And are we to allow that to stand wi thout our


13 being able to shaN he \'1 as?


14 MR .. APPEL' If he was that wouldn't tend to contradict the


15 I witness or modify his tes timony, that is the reason for the


objection ..16


17


18


19


,j 20


~ 21
"I


22


2'3


24


25


26 I







1 ,.of course, ed at this
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2 conversation with him or what fact in a ganeral wa~, but


9


3


8


12


he cannot ask him, your Honor, what conversatio, there was,


4 I what the topic of the conversations were. Fe.bn ask:


5 Did you discuss wi tb him these matters brrt· out on dirsct


6 examination, this conversation? Yea,/I did at that time.


7 Well, did you do it before or did you:.4o it afterwards, or
. /


was that the only time, anything ~~at is· proper for the pur-
l" .


pose of shoWing whether the matJer was under consideration
, /


or not, but to ask him what}iere the topics talked about~-


he has not said that he canfe up there to see' M.r. narrow once


a week or any other tiz;i/o/ Your Honor can see if- that were


10


11


,l'
cross-examination ths'y continually ask now-,.;.


/
THE COURT. nf cQUrse, it is not cross-examination as to any,


I ' ..
matter brought out in chief, but it was more, laasume, for


the purpose l~hOWing the rela.tion existing between the


defendan t and the witness in so far as that can' be done


by thi~e of examination, it io proper. The queotion is


wte 'er this par~t~iU~~UU~~~


14


13


15


16


17


18


19


20


21 (Last question read by the repor ter. )


22 THE COURT. Objection overruled.


23 .A 1 didn 1 t go up to see him.


24 MR. FORD. Q. what were the sUbjects of conversation wh en


25 you did see him, whether you went up to see him or not?


26 A 1 didn't have any conversation with him at any tin,e th'
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1 remember of, 1 saw him in his of fice.


Q Once a week? A As often as once a week.


Q At least once a week. A And 1 never spoke to him again


1


2


3


4 I 1 probably bowed to him in the morning .1 h ad no bus iness


5 relations with him and nothing to do with him.


6 Q .you were going up to see ;\1re uarriman? A 1 was, and ;',1r.


7 Ri ckman.


8


9


10


Q How long have you known Mr. Rar r i man '? A 20 years.


Q How long have you known Mr. Rickman ? A 3 or 4 years.


Q How long had Mr. Harriman been your attorney? A 8 or 9


•14 MR.yYO
,,


15 I courae, in view of counsel's statement is
!


16 attempting to evade the court's ruling.


11 years.


12 I Q He was your attorney in other matters before the explo-


13 sion of the Times.


17 MR • FDRD 1 don' t see how. 1 am no t tryin to evade the


18 court's ruling. 1 am trying to keep wi in the court's


ruling, that is not evading them.


THE COURT. You are attempting . Jparently, now, to show


the relation between this wi ~s and Mr. Harriman.


19


20


21


22 MR. FORD. He testified n direct examination to tele-


ii1r. Harriman's request and to meet


the three o~ t/:t ere and Mr. parriman was the attorney


in this casyn the McNamara case at that time, associated


with Mr. Da ~ ow, out of wh ich this ver


23 phoning to


24


25
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1


2


3


4


5


6


7


8


9
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13


14


15


16 !
I


17


18


19
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21


22


23


24
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THE COURT. Well, suppose this witness had employed Mr.


Barr in:an as attorney 10, 15 or 5 years, what of it?


MR. FORD- He said he was attorney for 7 or 8 or 9 years.


-







not being present. In otrer words, th e whol e question


I don't use it in an offensive term, simply some New


York 8uthori ties call it "fishing", and I agree with


the New York authorities.' Fishing.
• •


"


THE COURT: That is anot her obj ec tion.


1m APPEL: We haven't questioned him about any papers,


A What were the papers?


UR APPEL: Now, that is calling for secondary widence;


the papers would be the best evidence, no foundation laid. I


THE COURI': Overruled.


laid..


innnaterial, and not c ross-examination, and no fOlmdationJ


sustained.
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iality of this line of investigation at all. Obj ection


some papers that I had.'


Q What were those papers?


UR ROGERS: Obj roted to as incompetent, irrelevant and


THE COURT: Supr.ose he had. It seems to me we are wonder


ing so far allay from the point I cannot see th e mat er--


llR FOB]): Did you ever assist Mr Harrimm , lfr Darrow, or


arty person connected with thedefense in securing any evi


dence concernine the cause of the explosinn of the Times


Building or i;vhat you thought \'6S evidenc e? A Yes..


Q How lon.g hm you been engaged in doing that? A I had


not been engaged in doing it at all.


Q In vrhat \'6y did you a ssist them? A I took th en over


)
1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


1


I







1


2


3


THE COtffiT: Obj ection OJ errulOO.


JIR.APPEL: We except.


A The papers I gave to him were -- I gave to Harriman
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4' were printed copies of the proofs of loss made by the


5


6


7


8


9


10


11


Times-Mirror Company in support of its claim against the


vai~ious insuranc e companies, end t hey were c:ccompanied


by prin ted copi es of affidavits furnibhed by th e Times


in support of those claims -- these claims.


Q vVhere did you get those papers?


1,!R APPEL: Now, that is immaterial, your Honor. They


want to ask him his private business; "here he got them.


This is not before th e' grand jury, your Honor. This is


not a star chamber proceeding. This is m matter --


THE COURI': What is the glt70und of the objection?


15


16


17


18


19


20


21


22


23


24
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1,fR APHEe: We obj ect to that as not cross-examination,


and as fishing and immaterial.


THE COURI': Obj ec tion sustained.


1m FORD: What other papers besides those did youdeliv er?


A lIone vhatever.


Q Did you have any other papers th ere in t.h e 0 fiic e be-


fore that cc casion --


MR ROGERS: That is objected to as absolutely immaterial.


lfR FORD: connected with either the Times case or the :M:d


Hamara case, or this case?


lrR ROGERS: Objected to as incomp3 tent, irrelevant


innnaterialf and no foundation laid, and notcross-
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1 examination.


2 THE COU Rr: Obj ec tion or erruled.


3 1m ROGERS: Exception. A I don't know that I understand


4 I the question. Did I have pa:r;e rs there of' my own?


5 MR FORD: Read the question. (Last question read by


6 th-e .reporter.) A Irone that I know of'.


7 Q. You .nefer did have any ather papers there com:ected


8 with those matters?


9 THE COURT: I think he has answered that cpestion.
not .


101m FORD: He said.~ that he knows of'. I asked him if' he wer


11 saw it. I am not bound by anyone <.U1swer.


12 UR APPEL: Shppose he saw iii.


13 THE COURT: I think it is covered by his former answer.


He knows '[,'hat he h oor§....and sees.
___ • _-" t ..... _.. ,...... .....


18 1m APPEL: Objected to as incompetent, irrelevant and


19 immaterial and not cross-examination and no foundation laid.


20 WE COURT: Obj ection sustaine d.


21 ~rn FORD: Well, before youcame dOVID to your of'fice on that


22 morning, :Mr Hawley, di d you meat 1,{r Harriman in th e morn-


23 ing before you telephoned ur Darrow? A Yes, twice.


Where di d yo~ -- twic e you met him. You met him24


25


261


I


Q.


twic e before you telephonei lfr Darrow? A yes.


Q. 'Where was the fi rat pl~ e you met him? A Right
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corner of FO'llrth and Spring.1


2


3


•


on the street? A yes sir.


Who else was present? A No one that I know of.


Did you know 'J{hat :M:r Harriman was doing at t mt time?


What he was doing?


You met him right on the corner? A He was coming


headquarters.


a:>ont 8:30.


,
Then 'vhere di d you go? A I went over to the socialist


To the socialist headquarters? A yeS sir.


And the re whom di d you meet? A There \\8S a great many


And· at what time of the day was that? A It vras


Where Vias he vrhen you first saw him? A He \vas com-


out of the bank? A yes sir.


10 or 15 minutes? A yes sir.


Q.


Q,


Q


peopl e there.


Q, Well
t


tell us who the people were that you met? Did


you meet everybody tlJa t YiaS th ere? A Well t I saw them


down the street there by the German-A'D.eric8n Savings Bank.


Q,


Q,


ing out 0 f tbe bank.


Q


Q,


minutes maybe.


Q, How long did you remain tlere talking to 1J[r Harriman?


A Perhaps a minute or so.


Q, Where did you go then? A I went to my office.


Q, How lone did you remain in your office before you saw


:Mr Harriman again? A I couldn't say ecactly; 10 6r 15


7


8
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all.


Q And you talked with Mr Harriman? A yes.


Q Did you talk with anybody el se but 1[r Harriman?


A I talked with Mr Hilliard, I think is his naTJ'le,


the doorkpeper.


Q. • Hov; long did you remain ta1}d~3 with Mr Hilliard? A I


asked him to call Mr Harriman out of another room.


Q, HoW long did itt ake you to 'walk 'from your offie e to


th e socialist he adquarters? A Well, I don't know; it


is about a block and a half.


Q About 5 minutes? A 5 minutes, I should say; yes.


Q. V,rhat floor of the' Hellman BUilding are you on? A Six


th floor at that time.


Q, Came do\m the elevator, waited for the elevator and


\V~lked over there and went to 'Winston and Main streets


from Fourth and Spring streets, took at least 5 minutes?


A yes t probably long ere


Q, ~v long di d you remain t here talking '.Vi th lIr Hilli ard


before you saw ur Darrow -- I mean, see yr Harriman, I beg


your pardOn? A WhY, Hilliard ",;ent in and called him


out of the meeting. I '.:'JOited his convenience; perh~lps


it was 5 minutes, might have been 10 minutes before he


cam e out anyway'.


Q. What did the doorkeeper tell you '.'then he returned and


told you to wait for Ur Harriman? A He told me they wer


in a conference and meeting in there.
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1


2


Q,


Q


And asked you to wait? A I waited.


And you sat down and waited, I presume, 5 or 10


3 utes. A I stayed around there until he came out.


4 Q How 10!l;s did you v/8i t al tog ether? A I stayed p er-


5 haps 5, perhap~ 10 minutes.


6 Q,. Thmyou met yr Harriman? A I t a;t'1ced wi th Harriman,


7 yes.


8 Q How long did you talk with Harriman? A Long Enough·-


9 to show him this editorial and ask him what he kn e,v about


10 it.


11 After you had shown him the editorial and asked him


12 what he knew about it, what did he say? A He said that


13 if th ere was any t ruth in it that Darrow would lik ely


14 know it or could find out.


15 Q, And thensu~gested calling 1,rr Darrow? A yes sir, he


16 maed me to.


bune? A Well, you are reking for my present memory 0 l'


present knowledge?


17


18


19


Q How long an editorial \"I8S this editorial in the Tri-


20 Q yes. A About half a column.


21 Anyone else participate in the discussion between you


22 alU HI' Harriman about tha t edi tori al? A Hot then.


.Just the twib of you discussed ~t? A yes sir.


est to us.


Q


Q How 10!l6 did it ta}ce HI' Harriman to read that editorial


A There vm s only 8 small part of it that '!.as of


23


24


25


26
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sir.


Q. How -long did you remain discussing it before you·


called llr Darrow? A I couldn't say; mi,ght hare been 2


minut es, 3 minutes, 4 minutes -- a short time.


Q. Then you personally Vw'Snt to the telephone, did you?


A I went back to my office.


Q.. You Y{ent back to your office from there? A Yes


Q, How lone did it take you to go back from there?


A About the same time, 5 or 10 minutes, it is an estimate


all the '~y thrOl~h.


Q. Then when you got to your offic e you telephoned to lvTr


Darrow? A yes sir.


Q What did you tell :M:r Darrow over the phone? A I


told l\ifr Da rrovt that Harri1l1an want ed to see him down sf; the


Socialist headquarters, and meet me.


Q ThEn you ',vent back? A yeS sir.


Q. Went back to the headquarters? A yeS sir.


Q. \Vhy didn't you telephone from the headquarters?


A Well, th e room \,vas full cff people; it was a public room,


the ou tsi de room.


Q. So YOll walked all the way back? A yes sir.


Q. on your .....·lay over di d you meet anybody? A Oh, I


probably met a lot of peopl e.


Q. Did you stop and talk to anybody? A No si r.


Q. On your way back di d you stop and talk to anybody?


A I vrentdirectly over and directly back, ~.:L1J.llrry
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1 ing.


2 Q Wleen you saw lfr Harriman ::;t the comer of Fourth and


3 Sprir'JB streets after he had come out of the bank, did you


notice in which direction he went? A He was going north.4


5 Q, He \'Vas going north? A I gdt off the car at that cor-


6 net.


7 Was he on foot or how was he traveling? A He was on


8 foot.


Q, Where did he go? A He turned east on Fourth street.


Q, Valking? A yes.


Q, And walked towards the socialist h$.adquarters? A He


Q. Did he walk with you as far as the Hellman BUilding?


A No.


Q, ',Vhere did jIe leave you? A 'Right at that <:forner.


Q, Did he leave you on the corner ';:rl-e re the bank is?


A yes sir.


Q, That is on the opposite corn er fram th e Hellman Build-


ing? A yes.


Q, The Hellman buil ding is ac ross the street? A yes.


Q, He walkEd north ecross Fourth street? A No, he


\~s crossing Fourth street. He walked north to Fourth


street.


Q And you went w'here? A I v.ent across Fourth street and


into the Hellman BUilding.


That was east? Main street '!Jas east of SpringQ,


walked around that way.
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Q He cam e out 0 f th e1:ank as you got off of the car?


A And I trailed along after him and ov ertook him right


th ere at the co mer of the bank.


Q How long were you 1.'Jall.dng after him? A It isn't


over 40 feet.


Q Then you stopped and talked to him wout a minute or


so? A yes.


Q Did you discuss the editorial at that time? A No,


I hadn't seen it.


Q You hadn't seen it? A No sir.


Q What did you talk to him at that point' about? /


1m ROGERS: I obj ec t to t hat as being r~on e in to.


UR FORD: The subj ect matter. A Politics.


THE COURr: overruled.


Q How 101~ did you remain talking politics? A A


minute or two. I asked him what he was goi~~ to do


Gibbons challe~e; t mt is about the sum and suLbstance


st:r:eet and. he walked over towards the Socialist head


~uarte rs where you met him later? A yes sir.


Q Nov!, you are abolsutely sure that that, as you have


related th e incident, that that is exactly th e vray that


they occurred? A yes sir.


Q' If I understand you correctly now, you first met Mr


Harriman coming out 0 f the Germal1-.&nerican Savings Bank?


A No, he came out of th e bank just as I got off of .


the car.
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Q On the building lire? A Right et the. corner of the


Q Did he go around the corner? A Certainly; we ,vere


Q. . HOVT far away from the corner did he get before you


lost ,track of him? AI dom.t remffinber. I didn't notice.


Then you went ecross Fourth street to your office?


And Mr Harriman went east on Fourth street, tralking


He had gone far enough for you to be sure he was walk-


yes sir.


Q


on the line.


Q Or SPring stre et si dewalk lin e? A We were right


Q He had gott en past th e Broadw'ay sidew'alk line -


A You mean Spring street.


there.


ing east? A I thought he was going to the socialist


building.


Q And he turned east and you went no rih, and you are


sure of that? A WhY, yes.


towards l~ain at reet? A I presume so; I didn' t watch


right at the corner.


Q How do you knOY; he went east? A He turned east


•
him.


Q HoV! far di d you see him go? A I didn't watch him.


I went this vray and he Vlent east.


of it.


h oodquarters, of course.


Q


A
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4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


4481


Q Are you sure you only talked a minute or so? A I


\Vouldntt say it vras a minute or two minutes.


Q, It miGht have been 5 minutes? A ]'1'ight have been 5


minutes.


Q Then you 'went up to your office? A yes.


Q, ~d remained there about half an hour before you went


over to the socialist headquarters? A I never said so.


Q How long did you remain there?


MR APPEL: Obj ect to that on the ground it has all been go


over.
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:3s 1 THE comT. It seems to me that objectioniiJ well taken,


2 it has been all gone over.


3 MR. FORD' 1 want to be sure. He went over to the Socialist


4 I headquarters where you saw him going?


5 ~R. APPEL' He didn't say that.


6 MR•• FREDERICKS. Just what he did say.


7 MR. AP'PEIJ' He said he walked in the direction of t re


8 Socialist club and the witness said he thought he was


9 going in that direction. That shows that he didn't say


10 he walked over, that he thought so, he says he turned the


11 corner and walked in that diredtion, and this statement


12 made here, your Honor, is not correc t.


13 MR. FO!'!D. You found him in the place that you thoug'bt he


ILl was walking towar dB? A" Yes, 1 found him in the Socialist


15 headquar ters •


16 Q You had rang him up at the Socialist headquarters?


17 A No.


18 Q He rang you up? A I don t t remember.


19 Q fnthe morning did you agree to meet him over at the


20 Socialist headquarters? A No, 1 saw him pretty near


21 every day.


22 Q When you left him at the corner of Fourth and Spring


2'3 Street and he went in the direction of what you thought


24 was the Socialist headquarters, did you have an appointment


251 to meet him again? A No.


261 Q How did you happen to meet· him again, just sirrply walk
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1 over? A No, 1 thought the editor ial w3.S of some cons e


2quence to him. 1 took it over and showed it to him.


3 Q nid you telephone him before you went over? A 1 don't


4 I think so.


5 Q You are not sure of that? A 1 am not sure, 1 might


6 have telephoned to find out whether he was there or not;
u


7 1 don t remember that •
•


8 Q. flow long were you in your office--you may have tes ti.f ied


9


10 I


111
12


13


14


15 I
I
I


16 I


I
17 I


to this but 1 have forgotten it. How long were you in ycur


office before you went over to see Mr. Harriman or show Mr.
~ -


Harriman this editorial in the Tribune?


MR. APPEL. Wait a morrjent--,ve object upon the ground the


question has bem asked and answered and if the counsel


wan ts to refresh his rremory he can look at the record


whic h is furnished to him every evening after cour t


adjourns.


TPE -COURT' Obj ection sustained.


18 MR. FOrd. Q. Row long was it from the time you saW him on


19 Four th and Spring until you saw him inthe Socialist head


20 quar ters? A 'l'he firs t time?


21 Q. Yes. A 1 should say 15 or 20 minutes.


22 Q Might have been less or it might have been more?


23 MR. APPEL. Now, your Honor, the witness has already


24


125


261


answered it night have been, that indicates it might be


more or less. NOw, yOl.r Honor, the question to the witness


implies an answer to the next succeeding question, the
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1 answer 0 f the wit nesa, your Honor, the witness says migh t


2 have been 15 or so many minutes. 1fow, that implies might


3 be more or less. Now, this question propounded to the


4 I witness, is already answered by the preceding question.


5 MR. FORD. 1 don't care much ::about it, 1 will Withdraw it.


6 THE COUR T 1!f it hdr am.


7


8


MR. FORD. Q When you went up to ,your office and saw the


editorial,~ibunewas that the first thing you ~urned
9 to look for? A Oh, no.:.


page?


MR • APPEL. Tha t haa been asked and answered heretofore.


news.


-
You remember anything el:!..e you read in the paper?


I. .


1 read the first page of tt •- ---The telegrapl) news? A NO, I read the political
~


"n the first pa-ge of the Tribune? A Yes, sir.
".,..,.~ps:


Q


Q


Q Do you know how long you were there reading that first..,


Q


A


10


11


12


13


14


15/
16 I


Yea, B ir 0A


17 THE COURT. Well, this ia a little different situation,


18 1 think he is entitled to it. ~verruled.


19 MR • APPEL. Exception.


20 A 1 have given it to the bes t of my r eco] lection. 1


21 rr;ight have been there 5 or 10 minutes in IT.y office.


22 MR • FORD. Q to you remember any di"er page tha t you read


23 besides the first page? A 1 didn't read the first page.


24 A 1 read those things that interested me onthe first


25 page.


261 'I: Q 'fIhe political news?
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1 Q Several columns of political news at that time? A 1


2 don, t think there was but two.


3 Q TWO columns "1 A Yes, sir.


4 I Q National politics or local politics? A No, it wae


5 about the RepUblican meeting the night before.


6 Q .Debate between Mr. Gibbons and Mr. Harriman? A No, a


7 speech of Gibbons, it related to the carnpaign.


8 Q You remember all of that "1 A 1 tpink 1 read it all,_ all
~ V·;M ....~


9 that was 1AOrlh reading.-10 Q What else did you read in that paper? A 1 don't know •


11 MR. APPEL. 1 object to that because the witness was asked


12 that question and he has asked numberless times that he


13 read the first page and it was only the poli tical news


14 in which he was interested.


15 THE COURT. Yes, 1 think that has been exhaus ted.


16 MR. FORD. Q Did you do anything else in the office that


17 morn ing bes idee look at the paper? Did you answer your


18 nail or look at your mail? A 1t is early, we don tt


19 get i t ~hat early.


20 Q Ilid you have any duties at the office that you Were


24 employes.


21 attend ing to? A No. I


i
I
i
I


I


A No, 1 have no


Not 1Jl at early.A


1 saw it today.


.u.
Have any employes there at that time?


Q ",'hen did you lae t eee a copy of that paper, Mr. Rawley?


Q. ~Tone at all?


Q


22


23







T was no t subpoenaed.


A 1 was asked to come.
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1 Q A copy of the Tribune? A yes, sir •


2 Q Rf that day? A "f that day.


3 Q Ua're you had possession of it ever since? A No, sir.


4' Q Who showed it to you? A 1 went down to the Tribune


5 and saw it •


6 Q. .went down there and looked at their files? A Yes, sir.


7 Q At whose suggestion? A Nobody's.


8 Q At your own suggeo tion 1 A Yes, sir.


9 Q W you tell anybody that you were going down there for


10 that purpose? A 1 told Harriman •
,;


11 Q ~old Mr. 'Harr iman when? A At noon.


"12 Q ~hen did you come down from San Francisco '7 A ~ester-


13 day.


14 Q When were you subpoenaed? A


15 I Q How did you happen to come?
I


16 I Q By whom? A Mr. Harriman •


17 I Q ;i~r. Uarriman? A Yes, sir •


18 Q Received a letter from him? A Yes, sir.


19 Q Have you that let ter with you 1 A No.


20 Q Where is that letter? A San Francisco.


24~1 Q 'How long ago was it wr i tten '7 A 1 don't know, 1 should


22 say it was three weeks ago.


23 Q Do you remember what the contents of it were? A Gen


24 e rally •


25 Q 11,!hat were they so far as they relate to this case or


261 this testimony?


I


I
I
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1 MR. APPET. 1 don,t care so much butt your Honor t we will


2 object to that because it is incompetent, irrelevant and


3 imlrater ial and ca} 1s for secondary evidence and no founda-


4 I tion laid for interrogating the witness concerning the co~


5 tents of a document which the def ense has not seen or


6 rea.d and is not here before them, we only make the objec


7 tion because it is so palpably out of place--


8 MR. FO RD • +with 6.r aw th e ques tion •


9 THE COURT· Question withdrawn.


1~. FORD. Q Wrhen did you last discuss your testinony With


11t--~nYbOdY? A Yesterday.


12 1", Q Yesterday and today? A Yesterday 0


13 Q There and With whom and What persons or person? A In


14 the Higgins Building •


Wi th whom? A With Mr. Darrow snfi Mr. varr iman •


16 Q Anybody else?present? A No.


17 Q When was the last discu8sicn prior to that time With


18 either of them? A 1 never talked about it with Darrow


19' /before yesterday.


20 Q Before yesterday. A 1 talked about itwith Harrin;an.


21 Q When? A At various t imes ~ one e shor tly af ter the


22 election t about the time of the election.


23 Q. After the election? A Yes.


24 Q .W i th Mr Bar r iman? AYes.


25 Q And when was the next time? A The next time was before


26 1 1 went away 1 A


I


!







4488


1 Q when was that 1 A Early part of May 1 should say.


2 Q The early part of May? A Yes.


3 Q 19121 A Yes, this year.


4 I Q You were told before you went away you would probably


5 be needed as a witness1 A Yes, sir.


6 Q J3y whom? A By !'IJr 0 Harr iman •


saw Mr. narrow again 1 A Never saw him


aetween the time of Franklin's arrest and the time you7


8


9 speak to him.


10 Q Never had any conversation with him? A Never.


11 Q Never had any correspondence wi th him? A Never.


12 I Q Never wrote to him 1 A No.


13 Q He never wrote to you? - A Never.


14 Q Have you ever wr i tten to Mr. Harr iman about it?


1- I A About what?
°1


16 I Q About your telephoning Mr. Darrow onthis morning? A No.
I


17 Q, Did you discuss it With Mr. Harriman before you went


18 away in May? _ A Yes, 1 discussed it with Harr iman just


19 about the time of the election.


20 Q You discussed it with Harriman just about the time of


21 the election? A Yes ,sir.;,) early in December sometime.


22 Q At that time, Mr. Hawley, had you ever heard--that was


23


24


in Dec ember befor e Chr is tmas? A Yes) it was certainly


early in December.


Q About how long after the arrest of Franklin? A Was


Franklin arrested- the 28th of November?


I


I
I







4489


1 Q' Yes. A + preaume it was about a week after that.


2 1 think it was after the election.


3 Q You said a moment ago that was the time, you didn't mean


4 I that was the time you had talked With Darrow? A No.


5 MR. APPEL· He has not said he talked wi th D3.rrow. Right


6 he~ we object to counsel here, you know, trying to mislead


7 this jury by using the name of the def endant when the


8 wi tness has not mentioned it as being the person wi th w.hom


9 the conversation was held. Now, this is done so--l can't


10 say and 1 wouldn't like to say tht 1 am so certain that it


11 is done inadvertanely, it is a very unfair way of do ing.


12 THE'COURT· You assign it as error?


13 MR.. APPEL- Yes, sir, 1 do. 1 submit he should not do it.


14 The jury may not be able .to understand Whether tbe Witness


15 used the word Darrow or Whether counael used it.in the


16 course of an examination, it is very hard for" the jury to


17 distinguieh What COline el says and wha t the \"1i tness says


18 in a long tr i al 1 ike this_


19 THE COURT - All right, the error has been aa.s igned.


20 MR. FORD· Q to you remember the occaEion of Franklin hav:il g


21 his preliminary exan-.ina tion in Judge Young's court about


examination that youdiscussed With Mr. Harriman the fact


that you had telephoned to ~,!r. ~arrow?


I
I
I


I


I


A NO, 1 don,t remember.the 13th of December, 19L1.7


Q You don,t remember readirg about it in the paper?


A f did read, 1 Buppose, generally.


Q Was it before or after you had read of that preliminary


22


23


24
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1 A I presume it was before.


2 Q, You presume it was before that p:rreliminary examination?


3 A


4 Q


Yes sir.


YOu are certain itvas before Christmas? A Quite


5 certain.


26 UR FOBD: I will withdra,r the question for the present.


Darrow prior to that time" if he hear any suspicions or


anything like that, it cuts no fi~te: it does not tend


in any wa.y, shape o~ manner to pr{li tate cg a ins this testi-
. /


mony; does not tend to show ~~t this cowersation took


place or did not take Plb', through the telephone. His


knowl edg e 0f the t ,ot:;;OU~ci! no t t end in any manne r to


f '"shoy! what he le~,.l"fied aftervrards. ~ miBht have (.lsked him
/


",mat he h ea;;ft'/before, that is not c ross-examination, but


it is all/affirmative fact for the purpose of using it
/'


agai~-€t Mr Darrow, what he heard yrould be hearsay and
/'


24 L t he did not h ",r would be innnaterial, end What his


25 Hnpressl011s Viera .


23


21


22


19


20


15


18


17


6Q ·Up'until that time, Mr Hawley, had you ever heard


7 it charged that lfr Frmklin had received any sum of money


8 personally from ur Darrow on the monling of the 28th of,


9 Hovember?


10 lrR.APPEI:r:- WeoJ-t;j~o that, your Honor, on t~ nd


11 it is not cross-~camination; it is immaterial vvhet er he


16


14


13 him vihat transpired or YJhat conversation


12 had heard it or not. Your Honor vrill see
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1 There is something else I want to go into before VIe close


2 this e; ening •


3 When you went back the second time to the Labor Temple--


4 UR DARROW: Labor Temple?


5 UR FORD: Or, I mean, th e Socialist headquarters, and


6 wai~ed for Mr Darrow, how long did you wait there? A I


7 should say 15 or 20 minutes.


Q Was Harriman there then? A Yes. . .
eO S


Q You waited with ur Harriman 15 or 20 minutes? A Yes.
=-::£4P


Q Why didn't you wait longeir? I mean, did you 1" ec eive


8


9


10


11 any word? A No, I d.idn't receive any information.


He d.idn' t show up and you VI ent tW"fay Viithout knowing the


reason why? A VIe waited and he didn't come.


--Q You di dn' t know '?hy it ,"vas he didn't come? A No sir.


You di dn' t receive any word or any . ? A I did not.rQ sJ..gn.
i-'


Q YOu went away. 'Where did you go? A I went back to


12 'Q


13


14


15


16


-'---------


A No, not distinctly.


Q V.hattime did you get back to your place of business?


A I don,t know. I presume it was about 9 :30~<:::::;0<:=:;..-------
Q. Wasn't it nearly noon time, l\{r Hawley? A Oh, no.


Q Ib you 1" emem'ber ';,hat el se you did t hat morning?


20


21


22


23


24


17 my place of business.


18 Q. Did you meet anyone at your place 1!Ilf business whEn you


19 returned? A I don,t remember.


25


26


Q. DO you r emem'ber ..,·lether or not you transacted any bUs-


in €SS that morning? A I was not transacting any busines
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6
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24


25
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at that time.


Q, no you remembe!' 'Nhether you did anything t hat morn-


ing? A I don't know forcel'tain.


Q, What is that? A I don't know fo1'certain what I did.


Q, You don,t remember any other transectioneccept that
I


on too t morning? A Oh, yES -- not in the morning.


Q, You don't rememb er a. thing. Do you r ememb e1' when


you ate luncheon that day? A No.


Q, Do you remember \vhat time you had lunch? A. No.


Q, Do you rememb e1' who call ed on you at your offic e?


A No.


Q Now, coming back to lIfr Darrow a moment, you say after


this first time you had met him and had been introduced


to him, you saw him about. once a \veelc but di d not speak to


him? A No, I did not say I did not speak to him, I said


I did not have anY conversation with him.


Q, You did not have any conversation with him. just said,


ttHow do you do tt, and went on? A yes sir.


Q You nevel' had eny conversation with him from that first


occasion up until this telephone.. conversation; is that


a fact?


MR .APPEL: We object to that,J;lecause he has been going 'all


over that g round, and he seem,s to be traveling in a circle,


traveling in a sort of a maze.


THE COURT: The obj ECtion is it is already asked and


anS\vered?
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1 1m APPEL: yes sir.


2


3


4


5


THE COUHl': Objection sustained.


1m FORD: 'VV'hat is t:b.at, your Honor?


THE COURT: Objection sustained on the ground it is al-


ready asked and answered.


6 MR JrOBD: Does th e record show he hal other conversa-


tions, your' Honor) or that he did not?


THE COUffi: Gentlemen, the qu est ion is ad.dressed to th e


Whom did you get? A I


Let us look at it; let us look at it during


You didn,t get Mr Darrow.


No, I di dIl' t get ur Darrow at first:


the evening and find out.


Q


,
court? but I do not think, lfr Ford, under the ?ircum-


stances the court ought to recite the evidence. The


court does know what the evidence is, emd it rules that


the question has already, in sUbstance, been asked and


MR FORD: Well) had you ever talked over the telephone to


Mr Darrow before this particular morning? A No.


Did you r ecogniz e the voic e as l[r Darrow's voice?
I.


llR ROGERS:


11m FORD: I want to know novi.


19 Q


20/A


21


7


8


9


10


11


12


13


14


15


16


17


18


22


23


24


got scme body in Harriman's office.


Q And vihat did he say to you? A I asked him if]lfr Dar-
.


row vias in, and they gave me a S\vitch and a voice.


Q And you talked to somebody who then gave you a


on th e board and you talk ed to two peopl e? A I talked t


25


26
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the -- th'ere VIas a centrale&:chanee operator in Harriman's


office.
-.


1


2


3 Q A I presume t hat is th e first voic e I go t.


4 Q yes. A I asked if Ifr Darrow 'IN as in, E.nd I got a


5/,-second voice, and I asked if it was Darrow, and he said


6 •yes •


7} ~ Q That is the only v£Y' you !mow it -Nas Darrow? A That


8:>/ is th e only way.


9
/~Q You don.t know it of your own lmowle<1ge at all?


10._·A 1,T •'" "10 S1r.


11


12


13


That is only th e first voi ce that toihd you? . A


first voice gave me the switch.


Q Vlhat was the com ersation you had with this second


The


14
~oice over the phone? A I asked him if he vlould meet


15 ur Harriman and I at Socialist headquart ers.


16
I/"Q. What did. he say? A He said he '.'[ould.


17
Q. That is all the conversation you had? A That is the


~


going to meet him; it wasnot hardly necessary.


Q. Then he hung up? A Either he or I.


Q. Did he say 'when he would meet you? A It \'.8S 81'-


extent of it.


would come over, md he said he \vould.


Q Did he say he would cane? A Right away.


Q You said, "You come right OJ eI''', did you? A I was


.nmg ed right allay.


Q And what was said mout that? A I asked him if he


25


26


18


19


20


21


22


23


24
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


Q Now, give us the conversation just as it occurred.


lfR APPEJ: We submit, t.he vfitness has answered that


qu esti on on c rosB-examination at least twice.


1m FORD; No, he has not, your Honor.


M"R APPEL: yes, he has, he has ansvlered it just now en d he


ans,.-1ered it once and he heard it on direct examination,


the substance of it. Now, that is three times, md
\


now he wants it the fourth time.


~fR FORD: I want him to tell it once.


J.JfR APPEL: I mow you do , but I am obj ec ting on th e ground


that the question has been asked and answered already,


and it is a matter ofrecol"d.


mHlIL eoURi': I think it has, 1fr Ford.


}:LR FORD: Well, all right. Now, lrr Rawley, when you first


met ur Harriman that morning in front of thE! German-.Amer


ican Savings Bank, are you sure that yr Harriman left


you on foot?


MIt APPEL: We obj ect to that; that has been asked and


19 answered.


UR FORD: Wi thdraw the quest ion.


Q, Didn t t he get into an automobile and ri de in an auto-


mobile in st ead of walking eas t? A I di dn t t see him.


Q, You di dn t t see him? A No.


Q You would have seen him if he had got into an auto


mobile and rode away instead of walking, would you not?


lfR APPEL: We obj ECt to that; that is specul ative, and


20


21


22


23


24


25


26
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1 guess-work, your Honor, vmether a man would see another


2 one do a thing 0 r not, his answer would not cut any fig-


3 ure. The jury knows he might or might not; it all depends


4 on th e si tuation of the parties, and so on.


5 THE COURl': Let him answer the cpestion.


6 UR {\pPEL: We take an exception on the ground it is not


7 proper cross-eJ:amination, asking for a conclusion and


8 opinion of the 'witness as to his ability tosee or not to


9 see a thing, 0 r two things.


10 THE COUHT: What is your answer? A VlhQt is the question?


11 Did I s ee him get into a machin e?


12 THE COURT: Read the question.


13 (Question read.)


14 A I v,Quld have, if he had baken it right at th e corner,


15 certainly.


16 UR APPEL: How is that? A I woul d have, if he had taken


cord so as not to get into any quarrel about it, and


(J"ury


...l.olme.


That has been asked, I think, 42 times, sir.


If th e cou It please, I want to look into th e re-


answered.


I am quite sure I have heard it four times.


THE COURT: Not so many as that, but it has been asked and


admonished.) We vlill adj ourb until 10 o'clock tomorrow m


THE COURr : yes, I see it is a bout closing time.


I see it is about closip.g


IfR RO GERS':


it right t here at th at point.


:r,m FORD: . LBut you did see him go East on foot?


1m FORD:


25
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on the stand for fur ther cro6s-examina tion.


shorter if they are not here.


3:45 P.M.


Jury called; all


R. R A R R 1 N G TON,J 0 H N


(Argument)


AFTERNOON SESSION.


MR. FOED. We consent. 1 think the argul1'ent will·be much


that trey be excused.


TUESDAY, JUNE 25, 1912; 9 A.M.


Defendant in court with counsel.


unless counsel deGire it, why, 1 assume that they consent


MR. ROGERS. It is addressed to the court.


TIrE COUR T. I sugges ted it on account of the jury, 1


think they have a good many hours sitting in one position


and 1 like to relieve them whenever possible. You may


THE COURT. 1 have not called the jury in at this time and


present. Case resumed.


THE COURT. Mr. Harrington was on the witness stand.


proceed.


Defendant in court with counsel.


MR • ROGERS. Q itr. Harr ing ton, do you. know a man named


Berlin? A Yes, sir.


Q Did you employ him? A Yes, sir.


Q When did you employ ~':r. Berlin?


please, we understood that the ruling of the court--


MR • APPEL. Mr. Rogers, with your pern:iss ion, tte Cour t
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1 THE COURT· Yes, 1 was about to regatd--


2 MR. APPEL. 1 W ish your Honor would make a rul ing in the


3 presenoe of tr"e jury.


4 THE COURT. 1 think you had better get a formal rUling.


5 The application of the defendant for the alleged dictagraph


6 tr ansc!' ipt is den ied •


7 MR. APPEL· With an exception on the part of the defendant,


8 and at this point, your Honor, in order to get the record


9 straight, with the permission of counael, we ask that all


10 ·of the witness Harrington's testimony given on the stand


11 against the defendant be stricken out onthe ground and for


12 I the reasons that the defendant has been denied the right


13 of cross-examination upon all subjects connected with the


14 direct testimony of the Witness and his relation to the


15 I
16


17


case.


THE COURT·


MR • APPEL.


The mot ion· to 3 tr ike ou t is denied.


We take an exception.


18 MR • ROGERS. Q When did you employ Mr. Berlin? A 1


Q You knew that he came to you directly from the Burns


should think dur ing the latter part of September or early


in Octo'b@r.
19


20


21


22
agency, do you not? Al knew that he had worked for


26 had been errlployed by the Burns· agency 7 He told me heA


them .'


Q Immediately before working for you? .A No, and after.


Q How long before working for you was it that you knew he
24


25


23
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1 been employed there about a month before that, and 1 had


2 worked him in Chicago a couple of years before that.


3 Q. Pe told you that abou t a month before he carne to you


4 he had been working for the Burns agency? A Some time


5 about that. 1 don't pretend to be accurate about the exact


6 time.


7 Q Did you send him over to Franklin? A 1 did.


8 Q Wher, did you send him over to Fr ankl in? A He came to


9 my office sometime, 1 should think in October, to report


10 some matter about a juror. 1 told him 1 had nothing at all


This witness is


by t: Burns also


~m. ROGERS. He can answer the question and then exp~ain


any question. He asked him '{/hen he callie and he told tim


MR. FORD. All about his being employed


is hearsay and should be s tr icken out.


not ~estifying--


THE COURT. 'The rest of that ;inswer is not responsive to


THE COUR T• Read the answer ...


(Last answer read by the reporter.)


TFE COURT. S tr ike out the answer\ from the word II juror II •


when. That is all that responds to the question.


MR. FORD' 1 think he has a right to exp1ain.


to do with the jury, didn I t receive repor ts from them--


MR • ROGERS. If your Honor please, 1 didn't ask for a con


versation. 1 asked him when he sent him over to Franklin.


without any speech.


MR. A'PT"EL· Fe cannot introduce hearsay evidence.
16


17


18


19


20


21


22


23


24


25


26


11


12


13


14 I
15 I


I







occurred.


MR. ROGERS· He stated so.


A It


him to Frm klin.


Q 'And then you sent him over to Franklin? A 1 referred


A He had been out of my employ~ent for Borne little time,


prob~bly a couple of weeks before the Franklin incident


employ about three weeks and then you sent him over to


Franklin?


MR • FlJRD. No, he 6 ta ted only what Berl in told him.


MR. APPEL. Th at is al] r igh t •


MR • FDRD. If hearsay is all r ight-


THE COURT. Objection overruled.


A What is the question?


(Question read. )


MR. FURD. We object to that as assuming some.thing that


is not in evidence by any competent evidence, that he Was


ever in the employ of the Burns people.


3023
MR. FORD. Perhaps it is not responsive, 1 think that is


correct. We can go into it on redirect examination.


MR • ROGERS. "Pleas e answer the quee t ion.


THE COURT. He has answ:sred i t, ~t.r. Rogers.


MR • ROGERS. Pe said, "He came to me sometime in October. 11


1 asked you when you sent him over to Franklin?


1t-vas after I had discharged him •


Q How long was he in your employ? A Three weeks •


Q Then, cor;ling from the Burns agency he was in your
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1 Q Then he went back to the Bums .Agency after working


2 for you and Franklin? A I never saw nor heard of him


3 sinc ~ he 1 eft my offic e that day when I t old him about re


4 porting jury matters.


5 ~ Did you not say before and after he was in your e.mplo,y


6 he worked for the fums Agency? A No sir, you got the


7 thing mixed up.


8 Q You didn't so s~ that? A Well, this man Berlin was


9 working for the egency in Chic~o; I used him for shadowing.
10 pprposes. I think he was with Thiel or l~oody & Bo ,land


11 people in Chicago where I used to get my men. I used him


12 on a case there once or tw~ice, and m~be three or four


13 times. I neverSBl'l him untii he came to see me once in Los


.Ang eles vii th l~r Moore of l{r Davis' offic e, who recommended


discharged him; some lit tIe time after that, probably a


week or ten days, he came back to report about some juror•
•


I wouldn't listen to him, would not enter into any talk wit


him at all, but told him to see Mr Franklin, who had c herg e


of the investigating of jurors.


14


15


161
17


18


19


20


him highly. Then I gave him three weeks' work and I then


21 Q Then you didn't have anything to do with the jury bus-


22 iness? A No sir.


Whom did you say he worked for in Chicago? A 1lyself?23


24


Q


Q No, he? A Either -- I think it 'was either the Thiel


25 people or the Moody & Boland, that is where I usually g


26 my shadows.
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Burns?


Q Now, did you employ anybody els:e from the Burns egency


besides Berlin? A Not unless they slipped one over me.


Q . How about lleoy? A I never worked Yecy one day in my


life; he never worked an hour in my offioe.


Q Did :M:acy ever charge you with being in the Employ of


MR FORD: Weobj eot to t~t as hearsBY. end inoompetent


and immaterial.


MR FORD:· It would not make any difference, your Honor,


mether Maoy charged him. with doi~ this or that; it woull


be purely hearsay; it is not a declaration of this witness


to Mr }laoy.


THE COURr: I think Mr Ford is right about that.


MR ROGERS: No sir, his answer may be comp~tent.


MR :roRD: Let him ask him "Do you know yr Mecy" t or, "did


you mow him at suoh and such a time and such and suoh per-
•


sons being present, d.id you ever say suoh and such thing s" •


as provided by the code.


MR ROGERS: We do not have to do that.


MR :ootID: The code provides for it.


THE COURr: Did lfacy oharg e this witness?


MR ROGERS: I will chMge the form of H.


Q Did Macy ever have a conversation with you in which he


told you, in the Higgins Building, efter you started W


ing for the defense. so-celled, that you were a Burns


MR ROGERS: To his faoe?
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that.


lIT.. ROGERS I said "say to you".


llR :FORD: That is all; right,· or "say to you tt ; it is hear


Say. The only thing that can be responsive would be some


thing that this witness may have said, and then only upon


the theory of im~ achment, and the foundation will have to


be laid.


THE COURr: I do not see upon mat theory you offer that,


Mr Rogers; I do not follow you •.


lfR ROGERS: If I tell you, or your Honor t in the 11' esenc e


of the 'witness, I tell the vvitness and I d~ notvent to do


THE COU'RT: Well t all right.


},4:R FREDERICKS: It is innnaterial and hearsay, no matter


v.hat the theory is, your Honor.


1m BOGERS: Why, it is as plain


MR :FORD: If counsel ~rill write it out and submit a copy


to the court and a copy to us vIe vrill make our obj ~tion.


THE COURT: Suppose anybody' eJ.se would accuse this witness


of anything else?


ME ROGERS: Then, I purpose to follow it with


1 and in the employ of :Burns, at the same time pretending


2' to be in the employ of th e defense.


MR JrORD: We obj ect to that on the ground no foundation


has been laid showing the place, the time and the persons


present, and as to what Macy charged him \\Ould be hearsay,


too.
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that was said.


THE COURT: I will resolve the doubt in your favor t but.
I am in doubt about it. but the obj ection is overruled.


A Please read the question. (Question read.) No sir.


1lR ROGERS: Didn't Mr Macy say to you. in your office in


the Higgins Building, about a month after you entered into


the so-celJe d employment of the defense, that· he had been


a Burns man himself, find the.t he beli eved you were a Burns


man I md did you not reply to him as folloW's: ltVlell, if I


could get enough money, I might be. lt ? A No sir.


Q Or words to that effect? A Nothing at all.


Q You know Macy, don't you? A Yes sir, that one-armed


man.
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Q Isn't this, just to call your atten.tion to the con-


versation; did not Macy come to you and ask you for a


pos.ition and did you not say to him, "No, you are a Burns


4 man or have been a Burns man,11 and d idn' t he reply to


5 you, "You are a Burns man yourself and you ought to know,"


for words to that effect, and didn't you th~n say, "Well,


1 probably would be if 1 could get enough money for it, It


or words to that effect, between you and Macy? A No, sir.


Q You know Macy, don't you~? A Yes, sir.


Q Had a talk with him, didn't your A He had been up to


11 my office looking for a position several times.


it is hearsay.


THE COURT. ~~tion denied.


Q An ex-Burns man? A yes, sir, he said so.


UR • FREDERICKS' We n~ove to s tr ike tha t out on the ground


An Ex... Bur ns manQ You knew he was a Burns man? A


sir.


MR. ROGERS. Q Didn't you repeat in that conversation or


say twice in that conversation, "If 1 could get enough


money for it 1 would go over, It to Mr. Macy? A Your ques


tion is involved ther e. Go over to Mr. Macy?


Q Go over to the other side, the Burns side? A No, sir.


Q Didn't you have it in your mind at that tirue that Macy


was a Burns man and had to feel you out to see if he could


get you over to the Burns side? A Not at that time, no,


. yes, sir.
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1 Q If i,ir. Darrow, in the Hayward Hotel, told you that he


2 had anything to do Wi tb the br ibery of Fr ank1 in, why


3 didn't you testify to it on the stand?


4 MR. FREDERICKS' That is objected to upon the ground that


5 ~t is not cross-examination, speculative and argumenta-


6 tilT e. '!'re wi tness is on the stand to answer those questions


7 that are put to him, and there was no question asked him


8 on direct examination in regard to the dictagraph or the


9 Hayward Hotel or any conversation that he had with Mr. Burns


10 there; no question being asked him in regard to it, the


11 question answers itself, he, therefore, of course, could


12 make no testimony in regard to it.


13 !JIR. FORD. If your Honor wi11 listen to the beginning.


$10,000 from Tveitmoe's bank, to reach certain jurors,


'That he said--


and told him t'ha the had go t ten tb at money, narr1ely,


THE COURT. Read the question then 1 will hear i.lr. Rogers.


(Las t ques tion read by the repor ter • )


MR. FORD. There is no evidence before the ccurt that he


on to testify to conversations like this:


did tell him yet.


MR • HOGERS. Now, if your Honor please, they put this witnes


that :~r. Darrow said he knew that Mrs. Caplan had gone, and


had--I call your attention to the record that there were


reasons Why she went, it was all right, 1'.e knew there were


reasons why she went. He testified that out onthe porch


at Mr. narrow's house !\~r. Darrow showed him a roll of bills
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other matters of that kind. Then it develops on cross


examination that he had four or five conversations with


Mr. Darrow a t the instance of the prosecution about this


case at the Hayward Hotel, and that he was working for


the prosecution, sent there by them for the purpose of


getting Mr. Darrow to talk and make admissions. Now, 1


want to know if Mr. Darrow said anything to the effect


tha t he was invo 1ved in the br i bery of I.ockwood by


~anklin, why this witness has not testified to it, he


haVing been sworn to tell the truth, the whole truth and


nothing but the truth, namely, the whole truth, if they


asked him about matters of so much less importance than


that, of so much less relevancy and weight With this jury


or so much less illiportance in this case, if he testified,


for instance ~ that he knew there wer e reasons why Mrs.


Caplan was taken to Chicago, why was it that he didn't


testify upon the stand, if he knows, if litr. Darrow ever


said to him in all of his four or five conversations that


he had anything to do With the main fact in issue. Now,


if your Ronor pleases, that is an entirely relevant ques


tion on cross-examination. It is entirely relevant to


ask the VI i tness Why he has not told everything, if he


has anything to tell. Is he secreting something"? If he


had four or five conversaticns With :Jr. Darrow at the


instance of the prosecution about this matter and i,ir.


Darrow told him that he had nothing to







of Franklin, it is a perfectly legitimate question, why


2 haven't you told us that, and 1 have a right on cross-


3 exaniination to put my questions, it not being direct, if


4 your Honor please, not direct examination but cross, 1


5 have a right to ask him if you know anything about an


6 admission of Darrow that he had any tting to do 'IV i th th e


7 br ibery of Lockwood by Frankl in, why didn 1 t you Bay so.


8 1 have a right to that, sir.


9 MR. FORD· Now, if the court please, we made the objection-
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I may say, if Darrow told you ,if he had anything:No sir.


to do with the bribery of Lock\vood by Franklin, \'by haven't


you testified to it.


MR FORD: If the court please, we ~aving made the objection,


have the right to close. Counsel has asked this wi tness


why if -- has stated here, rather t in the argument, that


this witness is S\vorn to tell the truth. the Whole truth


and nothing but the truth, but your Honor knows, and we


know and counsel lmows that the wi tn eBS is not allowed


to testifY to anything except in response to the answer


only a few moments ~o in response - - in· response to the


question, whEn a few moments ago an answer was stricken


out simply because itwes not responsive to the question,


and VIe conceded it was properly so, this witness can only


answer such questions as are propounded to him. The only


person who knows why the questions -- why other questions


were not asked of him, is the prosecution. The prosecu


tion has its reasons for asking only a certain number of


questions and for letting other times to -- other cpestions


go until we consider that the proper time has arisen t


ask those questions, ~d counsel knoww that, and it is
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J 1 I MR ROGERS; It they introduced a part ot a series ot conver


! 2 sations upon any subj act and the:ce existed any more I have


a right to ask him wQyhe has not testified to any more, if


they exist. I don't have to ask him, d.o they ei:ist?


Did he say anything of that kind, on cross-examination?
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fair to the vtitnews in the presence of this juzY to stand


up here and accuse him of trying to conceal testimony,


try.ing to conceal facts from the jury when he is bound


to answer only suc h qu estions as are propounded to him,


and so, when this question is put to him. if there were


other conversations, way didn't you tell them -- ~bout


them -- the answer is perfectly obvious to the court. but


it may not be to the jUlY. The answer is because the ques-


tions were not asked cone erning those other matters. Our


resons for not esking concerning those other matters have


been discussed in th e absenc e of this jury


MR 'ROGERS: I take an exception to that.


MR FORD: I want to be fair to counsel and not repeat them


~ the present ttme, but in fairness to the witness I


think the jury ought to understand that the vii tness is


presumed to tell the whole truth in answering every ques


tion t hat is propounded to him, and the burden of asking
I


questions rests upon us and the defense. 'We hmre asked


certain ~lestions we are interested in. If counsel wants


the whole truth, let them ask about everything that has


occurred, and not correct the witness for not having told
,


the whol e truth or not answering the question when he has


not been asked the question. This question assumes some-


thing that is not in evidence. He aaid. if such and such


things occur, it isn't in evidence that these other


versetions occurred yet. Let counsel bring it out,
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1 wants to.


2 MR .APPEL: If your Honor please


3 THE COURT: I don' t think the question accused him of


4 any impropriety. The objection is overrulere.


5 M'R FREDERICKS: We make a further obj ection, your Honor,


6 that we would like the court to rule on it. There was


7 nothing gone into on direct ~anination in regard to any


8 questions or ~y time or any conversations at the H~8rd


9 Hotel, and we therefore object to questions on that line,.
10


-
because they are not c ross-e:mnination. We are not press-


11 ing the matter, but ~~ wish the record to show that we


12 have obj ected.
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MR APPEL: Your Honor, we have a right to ask this witness


MR FREDERICKS: I am not arguing it.


1,fR APPEL: You made an obj ection now, and we hare a right


to ask this witness ~ it is he didn't testifY to any


further facts, tf' he· knows them? We have a right to show


if it is po esible, if the witness has been instructed to


leave that out --


21 THE COURT: Let him answer the question.


22 MR FREDERICKS: OUr objection is overrmled?


23 THE COURT: yes sir.


24 ! What is the question? (Last question read by the


25


26


reporter. ) I was not asked any such questions.
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Q About whe ther he had any thing ·to do with the br i bery


Q That he had anything to do with the bribery of Franklin,


A Some few


A .Fr ankl in~down there at the Hayward?


Q The bribery of Lockwood, yes. A No, sir.


Q He told you he didn I t, didn't he? A No, sir.


Q, Yo~ say he didn't tell you that he did or didn't tell


Q. Were you told to suppress it'? A No, sir.


Q Did it ever happen?


MR. FREDERICKS. That is ohjected to as being indefinite.


1~. ROGERS. Cross-examination.


MR. FREDERICKS. The witness may not understand what is


meant by "it"--l do not.


THE COUR T· Objec tion sus tained.


BY MR. ROGERS. Q Did he ever tell you tha t? A Tell me


what?


about questions to ask him, didn't they?


things, yes, sir.


of Lockwood? A No, sir.


Q They gave you questicns to ask him, or instructed yeu


Q Was the bribery of Lockwood among them? A No, sir.


Q You were not to ask him anything about it? A 1 Was not


prohibited from asking, but 1 was not told to and 1


not as k.


you that he didn't? A That is my answer, yes, sir.


Q. You asked him about it, didn't you? A No, sir.


Q Were you.sent out here to find out about it? A About


what?


p 1


2


3


4


5


6


7


8


9


10


11


12


13


14 I


151
I
I


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


151
16


17


18


19


20


21


22


23


24


25


26


3036


Q. You Were not told to? A Yes, sir.


Q Now, it was Foster and Lawler that talked to you about


wtat you were to ask }f.r. Darrow, wdsn't it?


MR. FORD. We object to that on the ground the question has


been asked and answer ed before.


THE COURT, Objection overruled.


A :VIr. FOB ter had nothing to do with it.


MR. ROGERS. Q Well, ;,lr. Lawler, in Yor. Foster's presence?


A Yes, sir.


Q What is that? A Yes, sir.


Q Well, now, wasn't it the reason that you--now, when


you were sent out here to get Darrow into a room anl talk


to him and you were not told to ask him anything about the


bribery of Lockwood at all, or the bribery--the Franklin


matter, waen't it because you and Foster knew perfectly


well that you were the man that put it up with Franklin and


that it was a frame-up from the start and there was no use


in telling you to ask Darrow about it?


MR • FREDERICKS. We object to that on the ground it assur:ies


a fact not in evidence. The Witness has ·not said that he


did not talk about the Franklin matter--4n the way counsel


had put the question he couples it in With the statement


\Vh ich the witness did rrake and one answer to the que s tion


would undoubtedly be--


MR. FDRD. It als 0 ca] Is for a conc 1. uBion of the witness


what was in the rrlinds of Foster and Lawler and their p
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poses, and in addition to that it is argllinentative.


THE COURT. Read the question.


(Question read. )


THE COURT. Objection overruled.


MR • FREDERICKS. VI ill theCour t permit me to call the


Court's at~ention now, the witness said that he was not


told to ask Darrow anything about the bribery of Lock


wood and he has not said that there wqa no conversation


in regard to the Franklin matter, and the question assumes


that he did, it is such a general thing--


THE COURT' Perha.ps there is such a distinction there.


MR. ROGERS- Of course, the Witness has been given an ~f!.ic~


1 suppos e he can answer.


THE COURT. Wait a minute--read that question again.


(Question read again. )


THE COURT, Captain Fredericks is right about the witness's


testimony in regard to the Franklin matter.


MR. FREDERICKS. 1 ask the elimination of tr.e Franklin


matter from the question, because it is too broad.


MR. ArrEL. We ask it in that broad sense, your Honor.


THE COURT' Objection sustained.


MR • APPEL' Exception.


MR • ROGERS. Q Now, that you have heard the objection,


do you des ire to change any teG tin.ony you have just e;ivenr


MR. FOPD. We object to that as irr.:-:iterial and irrelevant,


not cross-examination.
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1 MR • ROGERS· If not, 1 wi 11 have it read.


2 }ffi. FORD. We object to that queation as not proper to


3 express to the witness, the witness has not expressed any


4 desire to change any testimony.


5 MR • ~OGF.RS. 1 knO\v he has not, 1 am asking him.


6 THE COURT. Objection overruled.


7 A Please read it. (Ques tion read.) 1 do not think 80;


8 no, si r •


9 MR. ROGERS. Q Were you told to inquire about the bribery


10 Of any juror? A About the briberty matter there was, 1 do


11


12 I


13


14 I
151


I
16 I


not think, any juror 1 s name mentioned.


Q Did \~r. Darrow say or deny to you that he had had anything


to do wi th the bribery of any juror?


MR • FREDERICKS· Read the question.


MR • ROGERS. Wai t a mowen t--he has got it.


MR' FORD· We are en ti tls"d to it.


is
Now, your Honor, this apparently~an atteffipt


THE COURT· Read it.


(Question read.)


MR • FORD. Which is which 7 We obj ect to it on the


ground--


~m". APPEL.


to give this witness a chance to think aboutit. Your


Honor~ the question is perfectly plain, he can say, "1


object on such and Buch legal grounds."
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1 THE COURr: Counsel is objecting and you cannot deprive


2 him of that right.


3 MR APPEL: It is too plain to not be understood, your Honor


4 THE COURr: He has a right to obj act. What is your 01:>-


5 j cction?


6 YR APPEL: The witness has started in to thinking, your


7 Honor, ~nd they are giVing him more time and more time,


8 and this way we will stay here until dooms-day.


9 THE COURT: What is the obj ection?


10 MR FORD: The witness CM take all the time he wants to


11 think vlithout my making an obj action at all, end we will
. .


12 take all the time .we want to make the obj ection.


13 THE COURr: Make your obj ection.


14 MR FeW: We objec~t to the question on the ground it is


15 8 compound question, containing two questions, each one of


16 which is inconsistent vdth the other, one is, did he say


17 anything about the briber,y matter, end the other is, did


. 18 he deny anything about the bribery matter. Now, he cannot


19 answer that yes or no; it is absolutelY impossible to answe


20 that question yas or no i it is a compound question.


21 }!R APPEL: The question is, did he say or deny he had any-


22 thine to do with the briber,y. Did he s~ he had anything


23 to do with the bribery of jurors?


24 MR FREDERICKS: Two different questions.


25 l!R ROGERS: I will chang e· it.


26 Q Did Ur Darrow deny to you he had anything to do with
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1 the bribery of any jurors? Now, 1 et us see if you unde:-


2 stand me.


3 MR FORD:. No obj ection.


4 M'R ROGERS: Thmlk you.


5 A I don,t think that question was asked.


6 Q 'Why not? A· Because it was not.


7 Q What is that? A It ~s not asked.


8 Q Why not? A I don't mow.


9 Q Wasn't it because you knew who had something to do


10 Vlith the bribery of the jurors that you didn't ask it?


11 A Oh, I knew --


12 Q You knew you and Foster put it up, didn't you?


13 MR FORD: Just a minute; v.e ask that the witness be per


14 mitted to answer.


15 THE COURT: yes, finish your answer.


16 A I knew what yr Darrow told me he intended to do with


17 that $10,000; I knew the admission he made to me the morn-


18 ing after Franklin's arrest.


19 Q But, when you had this dicte.graph working and the re-


20 porters at the end of it, wny didn't you ask him then, uDid


21 you have anything to do with the bribery of the jurors U ?


22 A Because I never knew anything myself about the bribing


23 of the" jurors.


24 Q WhY is it you didn't ask Darrow there when that


25 diete.gr8~ ,v.as working, uWQy, didn't you give


26 Franklin?", so that the dictagraph might hear it?
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1 MR FORD: Read that question.


2 MR ROGEES: You Ileed not ha.ve it read. Give him all the


not.


time. to think he needs.


MR FORD: lwant it read, end I am entitled to it.


THE COURT: Read the question. (Question read.)


MR roGERS: Didn't you give that money to Franklin?


There is no"why"in that. A That was asked, but not


in that way.


Q What 'did you ask Darrow about that? A "You know, Dar


row, you admitt-ed to me the morning after Franklin's ar-


r est that you did."


Q What- did Darrow say' to you then? A He said he did


Q He said "Youv.ere dreaming", didn't he? A No sir, I


am not a dope-fiend, I don't --


Q Didn't he say to you then ,"Why, you are dreaming,


man; I never did any such thing"? A No sir.


Q 1.h.at did he say to you? A He said he didn't tell me


that.


Q Didn't he say, "You are a liar"? A No sir.


Q Or words to that effect? A No sir.


Q But when you did say to him there "Why, you told me


you did give him that money", he said, "Why, I did no


such a thing"; d.idn't he say that?


MR FORD: Read that. I don,t think counsel meant


question.
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1 MR FREDERICKS: That question is unintelligible.


2 MR ROGERS: If it is unintelligible, I will change it.


3 Q When you said to Darro,v, "Why , you tol d me you h 00.


4 $lOi,OOOto bribe jurors with lt
, or something of that sort,


5 Darrow said to you"! dJId no such a thing", or words to that


6 effect, did he not? A yes sir.


7 Q And he didn't know that the d1ct~raphwas working then


8 did he? A I suppose not.


9 Q And he 10Qked you right in the eye when he told you


10 that, to o~ didn't he? A I don't remember.
. ...


11 Q Did you look him in th e eye any more than you have


12 I done here in the court room when 'you said it?


13 MR FREDEBICKS: We obj ect to that as immaterial.


14 THE COURT: Objection sustained.


15 .lffi APFEL: Exc eption.


16 MR ROGERS: Now, my didn't you s~ to him, 1tWhy, I saw


17 you have $10,000 in money" for the purpose of having the


18 dict~raph hear it, or words to that effect?. .
19 MR FORD: Let me h ear that question again.
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THE COURT. Read it.


(Question read. )


A I did tell him that he told me about the $10,000.


MR. ROGERS. Q Didn't you say there that you saw it7


A He showed it to me.


Q Did you say there in that room, tIl sa\r; it? II A Saw


what?


Q The $10,0007 A 1 or.ly saw what he said was $10,000.


Q All right. Didn't you say there in that room that you


saw what he said was $10,0007 A 1 donlt think 1 did.


Q Do you swear you didn't? A 1 am under oath.


Q Well, 1 understand that. You just said a minute ago


you didn't think you did. Now, 1 mean, are you positive


about it? A That is my best recollection.


Q Then, didn't Darrow say, nOh, where was it 1 ever showed


you $10,0007" and didn't you reply, "Either at the house


or the office, 1 don't remember which."1 A No, air •


Q Nothing of tha t kind 7 A No, sir.


MIl. • ROGERS. Now, if your Honor pleas es, we demand again


the production of the di=tagraph papers, the sheets


written, to contradict the witness, he having testified to


conversations occurring down there and having seen the


paper itself and it having been shown to him; 1 demand it.


MR. FORD. And we decline to give it on the ground that the


document referred to is not competent evidence, is a writ


ten communication made to tbe Dis tr ic t Attorney in
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/


It will come out at the right time.


There '-vont be any innocent man convicted.


1 am done, your Honor J that has got to


There is no such thing in a criminal case,


The public interests will suffer, your


We will not suppress anything.


your Honor.


MR .. ArrEL.


MR. FREDERICKS.


Honor, if an innocent man is convicted by suppression of


the evidence ..


stop, that has got to stop.


V~ .. APPEL. Public interest demands ttat the paper be "


given to us ..


MR .. FREDERICKS· Now, stop it. 1 have stood this thing


just as long as 1 am going to stand it and 1 will stand it


MR .. FORD.


MR. FREDERIGKS.


MR. FREDERICKS.


no longer. j


THE COURT. Captain Frederi~ks, sit down.


M? FREDERICKS. 1 have stead this thing until I have


gotten sick and tired of it. If this is going to be a


1 confidence and the public interests would suffer by dis


closure of it at this time.
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1 cf the case here is the most prominent part, the suppressio \


i 4 of any evidence for public interests. Just think "fbat ~
I /4 I sort of a misnomer it is, jUs t think how they int~r~;et the. :,:1]


{Y1~5 la"" ll'ke che"'l'ng gun'J, ," " to think those words ha~e such a I


significance, your Honor.. ,,
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1 court of justice let us have a court of justice and if it


2 is going to be a fight, then 1 will have a fight.


3 THE COURT. Captain \ be seated.


4 MR. FREDER.ICKS. 1 want to know, your Honor, how much


a demand for


If counsel on either side are 80 overvlork c


1 have reached the limit.


Sometimes 1 do, Mr. Rogers.


1 think the court is quite capable of disposln


1 jus t saved Cap tain Fr eder icks f1' OIL con:rr:i t tin


The question before the court is


NOVI, there is another rratter before the court.


Wait a minute, 1 want to say 80lm thing. There


crime, and 1 do not deserve it.


THE COURT.


THE COrlR l' •


defendant.


MR. FREDER leKS.


THE COURT·


is no ?ecessity, absolutely no occasion for this outburst


of this rratter without any further assistance.


certair\iOCUTl'ents in the possession of the Dis tr ict Attorney


on wbich amos t care ful, dignified and scholarly ar gUlJlent


has been presented to this court since 9 o'clock this


corning until after 3 this afternoon; t~e court being fully


<:i.dvised upon the n:;atter did deny the application of the


on either side.


MR • FORD.


and nervously exhausted aa to become hysterical they can


say so and the court will adjourn and give them


!l..m. ROGERS.


5
longer 1 have got to ~ndure the insults of the other side.


I MR. FOGERS. Do you include me in that?


~ I ,UR. ~EDERICKS.
STHE COURT. Captain Fredericka \


1~1
11\


I
i
r







of the situation the court will say) under the circumstances


~ able opportunity to get over it, but the hyeterical


\


2 outbursts seem to indicate overwrought nerves on both


3 sides) entirely out of place. Realizing the intensity
~,
\ 4
~:
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that it must not be repeated. These personal attacks have


absolutely nothing to do with the merits of this case,


absolutely nothing.
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Counsel on either side are not on trial here. Mr Appel's


personal attack upon Captain Fredericks was entirely out


of ~der, end Captain Fredericks' reply was shockingly


out of order. ']he court is amazed. Gentlemen that have


presented the brilliant and scholarly arguments that have


been presented here, that they should so far forget


themselves. Let us proceed. Let's drop the incident t Mr


8 Appel.


9


! 10
1
! 11
j
: I
, 12


13


MR APmL: I know, your Honor, but I was not looking at


Captain Fredericks when he was attempting to do something


to me, end afterwards, upon reflection, after I was told,


I wish to say, your Honor, that we assign his conduct here


as prejUdicial to the rights of this defendant. \~ as-


14
1


sign his conduct as error in this case, pr ejudicial to the


15 I rights of the defendant, and I wish to state right here that


any personal demonstration on his part has had absolutely


no e:1'fect upon me by way 0:1' intimidation from him or any-


this? I assumed that this incident was closed.


THE COUBT: It is closed.


UR FREDERICRB: I ask your Honor to keep it closed.


MR ROGERS: If your Honor please, I have something to sl\Y--
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one else.


MR FREDERICIm: Now, are we going to have some more of


24 MR FREDERICIm: If it is an assignment of error, there is


. vous strain upon gentlemen in pr.esenting a case of this


25


: 26


no obj ection to that.


THE COUBT: That has been done• Now, gentlemen,
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The District Attorney has in his possession,


Obj ected to upon the ground it calls for a


conclusion of the wi tness whether or not -- the witness


according to your knowledge, a full account of what was


said between you and Darrow at that room, a part of which


I have asked·you concerning, has he not?


MR ROGERS:


1m FORD:


has already testified that that District Attorn~ showed


10 him some sheets. There is no foundation to show that this


kind is liable to be very great. I think the time haa com


to let the question close where it is. ~
----1-+-...,;.(


-. /
I


Did you ask DarroVT in front of the dictagraphtion.


if you had anything to do with the bribery of jurors.


witness knows an~thing about the preparation of those


sheets, and ",matever knowledge he may have, those sheets


would be surely the best evidence; not What the District


Attorney may have told him, or may have shom to him,


coupled with the fact whatever was shown him was taken by


the \vitness' testimony, therefore, ,it will clearly ap~ar


to the court that any testimony he may give upon that


will be hearsay and a conclusion upon his part,and upon


those g rounds we obj ect to the question.


THE COURT: The objection is sustained.


UR roGERS: Exception.


Q Now, you say you c arne here and \vent into that room


to get' DarroVT there, and so forth, atter a conversation


wi th ur Foster and llr La\vler, to protect your own reputa-
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1 A In the first place I didn't come at Mr Foster's sng


2 g estion. That ans\ver will mlBY/er all -the way through.


3 In the next place Ur Darrow did tell me t here himself, that


4 I had nothing to do with it.


5 Q What did he say to you? A That you had nothing to


6 do with that.


7 Q What did you ask him before he made that reply, if he


8 ever did make xt? A 1~ recollection is that I said"I


9 had nothing to do with it, Darrow." He said, "No, you


A I wanted to get him on


10 didn't."


With what? A with the jury bribing.11


12 I


I
Q Why did you ask him that?


13 ;ecord.


14 Q . Well, now, then, if you wanted to get him on record for


15 the purposes of the prosecution, why didn't -- you also
16 I


asked him if he had anything to do with it, did you? A I


17


18


19


20


21


22


23


24


didn't get him onrecord for the purpose of the prose


cution. I did it for myself -- 'What is the lest part of


the question?


Q You asked him if he had anything to do wi th it, you


said a while e,go, and he said, ·Certainly not tt ,or words


to that. effect.


MR F01tB.: That w'as not the question at all. Vie obj act -


A That is not the question you asked a while ~o. It


25


26


was in reference to showing the money.


JlrR ROGERS: Did you ask him if' he had anythi~ to do "(
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1 the briber,y of any juror? ANo sir.


2 Q '~not?


3 MRFORD: Objected to as irrelevant and immaterial.


4 THE COURT: Overruled.


5 A Because he told me onc e before th at he had.


6 ~JR ROGERS: But that was not with the dicteeraph listening~


7 Now, you were on this occasion, trying to ~et him on re-


8 cord, werentt you? A yes sir.
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argumentative, more argumentative than ever.


he made about Franklin the morning of the arrest.


Q 1 am not talking about that. 1 am talking about this


dictagraph conversation. A You should express it, if


you pleas e.


Q 1 will express it. 1 am talking about your room down


in the Hayward. Did he tell you indirectly that he had


a.nything to do with tte bribery of jurorB down in the dicta-


THE COURT. Objection overruled. ~


A Because :Jr • Darro-v never told n.e outr ight in V/ords' ~


tba t he h ad anything to do with the br i bing of juror s . -.-....-
MR. ROGERS. Q Did he tell you not outright that he had


anything to do with the bribing of ju.roro'? A Yes, sir.


Q. What did he tell you? A He told rr,e that--the renlark


A Yes J sir.


MR • FDRD.


THE COUR '}'.


MR. POGERS.


lv'R • FORD •


Q Wel1,then, why was it when you got him on record you


didn't ask him, you and he being alone and confidentia.l,


why wasn't it you didn't ask him something about the


bribery of jurors?


Objected to as argumentative.


overruled.


Q And with the dictagraph listening?


Fspec ia.l1y the latter acidi ticn J it is very


graph conversation?
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Q What did he tell you? A :F!e told me not to tell ~,~r. Ford


or the others about his conversation with me on the porch,


to 6uppress--
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about the conversation 1 had with hilli.


Q Didn't he say to you he never had any such conversation


\\
\
.I


\
(


A Pardon rre, you have got that--l said


tha t he den ied he showed rr,e the money on the porch and


then several times he asked me not to tell Ford or Lawler


did have it--


1 Q Then he denied he ever had such a conversation with


2 you?·· A He did.


3 Q Wten he denied that he had ever had any such conversa


4 tion with you then he told you not to tell Ford about it?


5 A Yes,eir.


Q Well, when he denied that he had it, told you he never


I


12 I
13


with you? A Pe said be didn't remember.


Q Didn't he say he never had any such conversation With


14 you? A 1 think be did.


two of ourselves and nobody will know about it and you do


A Because 1 told him, "Yes, you did, Darrow; you did have


Q Well, then, when he said he didn't have any such con


versation With you, Why did he ask you not to tell Ford \'


that he had the convers~tion that he didn't have With you? I


tf'vV ell,"


a private conversation between the


that conversation and you showed me tt,e money."


he said, "ttat was


,15


16


22


23


24


25


26


not have to mention it."


MR • FORD. Just a morr,ent. nile we are getting down to


order 1 hope we will contir~ue in it and 1 don't 'te1ieve that


the Witness should be interrupted by laughter or being


sneered at, and the Witness was interrupted.


MR. ROGERS. 1 shall laugh at tbis witnessand 1 probabl)







should exercise that control over his conduct and 1 cannot


tainly an improper statement. 1 expect the gentlemen at


1 n:eant that 1 'liould refrain from anything that might


the bar to refrain fron' sneering at witnesses on the stand


1 prob-


Every counsel


not to tell it,and withthe same thing-


know it, that is all, in itself.


THE COURT. I tbink tl:e statement of i~r. Rogers ie cer-


cannot resist sneering at hJim. 1 will do my very best to


preserve decorum. 1 shall not comrr.i t violence in the


court room if 1 can restrain myself, but 1 do not promise


that when 1 hear a man say that Darrow denied the conver


sation once and then hear him say that he asked somebody


is no t a breach of decorum in thi scour t I'oom, we ~w an t to


ably shall laugh and it may be a sneering laugh too, and


1 cannot be sure of that, but if a t any time 1 have


offended the digni ty of this court 1 stand ready for
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your Honor's reproof.


under all circUIrstances and at all times.


:MR. FORD. 1 will leave it to your Eonor if that conduct


believe that a gentlenan of j,Ir.. Rogers's standing or


position at the bar qUite means that.


MR. ROGERS· 1 will tell you what 1 did mean, your Honor.


prejudic,e your Honor's control over the proCeedings


of your court rOODi. 1 shall, as in the past, endeavor


at all times to govern rryself strictly in a~cordance with
25


(
/
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the rule of decorum, however, 1 cannot, 1 cannot resist
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shmVir.g at times my disbelief in improbabil i ties, and so


far as sneering is concerned, 1 don't mean to say that 1


will sneer at the witness. 1 will merely say 1 don't


believe that he is telling the truth, and we will let it


go in the record and 1 wi 11 nevor sneer again so my sneer


will go in the record. 1 don't believe he is telling


truth and 1 will keep a straight face.


FREDERICKS. We would like to have accompany that in


the record we do believe he is telling the truth.


THE COL~T. Now, gentleKen, let's go on and try this


Neither counsel on either side is on trial. lam afraid


we have perhaps worked over-long hours today. Perhaps we


ought not to do that but perhaps it is my fault. Let's


finish out th e balanc e of the day in tak ing evidence in


this case. What is the question?
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1 MR ROGERS: Did you say to Mr Darrow, for the purpose of


2 having the dictegraph hear you, ftYou told me you brought


3 the money frmm San Francisco?ft A I don't remember.


4 Q Would your me.mo~ be better if yon looked at the trans


5 cript of the dictagraph testimony?


6 1m FORD: Obj~ted to upon the ground it is irrelevant and


7 immaterial: the vdtness has only one way of refreshing


8 his memory according to section 2052 of the Code of Civil


9 Procedure, or 2047, maybe I have it wrong -- at any rate,


10 whatever the section is, by the memorandum made by him


11 at the time in his own handwriting, and being made at his


12 I direction or being one read over by him immediately af


13 tervfards and corrected, and unless th. Vitinsssrequires


14 the nse of such memorandum, it is not for cOlUlsel to


15 put a question of that character. Our objection is, it is


16 not cross-examination; irrelevant and immaterial.


17 MR BOGERS: 2047: (Reading) ftA \ntness is allo,~d to re-


18 fresh his memory respecting a fact by anything writl:ten


19 by himself, ~r. under his direction. ft Now, he knew that


20 this dictagraph was taking it down. He was talking for


21 that purpose; he was talking for th e purpose of having it


22 taken down, therefo-re, it was under his direction to that


23 extent. Direction doesn't necessarily mean control, but


24 it means participation. Now, those stenographers were


25 working just as much under his direction, sir, as if


26 they were working in the room. He was talking for th
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not cross-examination.


THE COURT: Overruled.


Read the


tion overruled..


question,.


MR'ROGERS: He says he doesn't remember.


A It might or it mi~ht not.


MR ROGERS: Are you wnling, if the transcript of testi-


mony is produced here in court, are you willing to


THE COURT: Overruled.


this conversation.


A It wonld have to depend whether my memory would refresh


of its own accord or throl~h reading the testimony.


Q If yon saw what VwBS taken down on that subj ect at


the time would )tott not be able to answer whether you


said that or not?


THE COURT: This question is largely preliminary. Objec-


purpose of having them hear. Now he says he doesn't


remember. Under his direction there was being taken down


(Last question read by the reporter.)


A That would depend on the accuracy of the testimony,


of the dictagraph testimony.


Q. Well, assuming it to be accurate, would your memory


be benefitted by the transcription of it?


UR IDRO: Obj ected to upon the ground that it is a self


evident proposition. The question answers itself.


1m IDRD: Obj ected to upon the ground it is argumentative,
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1


2


3


at it and see if you can remember?


MR FORD: If the court pleas~t it doesn't make any dif


ference whether he is or not. We obj eot to that as incom-


I ask that it be produced then, for that pur-


yes sir.


MR ROGERS:


4 petent, irrelevant and immaterial. Suppose this wi tness


5 is willing, what benefit is that going to be to counsel?


6 SUppose he atlsyters he is willing to do that? Your Honor


7 has rul ad that they cannot have it and we are not going


8 to give it to them whether the wi tneSB is willi~ or not


9 willing. We obj ect upon the ground it is incompetent,


10 irrelwant and immaterial and notcross-ED\:amination.


11 }fR ROGERS: We have got a different situation.


12 THE COURT: Obj eotion overruled.


(Last question read by the reJX)rter.)13


114 I A
I


15 I


16 pose.


17 MR :roB]): Obj ected to under subdivisioUt 5 -- we refuse


18 to do it under subdivision 5 of section 1881 of th e Code of


19 Civil Procedure, on the ground that any communications


20 we have upon that subj ect are made to the District At-


21 torney in official confidence, and the public interests


22 \.,ould suffer by the disclosure of the same at this time.


23


24


THE COURT: Obj eotion sustained.


JJR ROGERS: Ifuz:c ept ion.


25 q, Didn't Darrow answer to you then, when you asked him,


26 "Did you"-- -Did you tell me that you brought the







3058


1 from San Francisco?U Didn't Darrow s~, uI never told you


2 any such thing, and I never brought any SUCll moneyU, or


3 words to that effect? A No sir.


4 Q, Well, then, if you don't remember if you ever asked


5 the question, how is it you cannot say he didn't make


6 that reply? A Because I knOlY no such answer was made.


7 He was hedging all the time.


8 Oh, hedging 'all the time? A yes.


9 Q Did he answer any such question? A About what?


10 Q Abou t bringing the money from San Francisco? A I


do not remember.


Q Then, how do you know he \~S hedging about it?


13 A Because I knOVT he did not make such an answer as that.


14 Q Do you know whether you asked him anything about bring-


15 ing the money down from San Francisco? A/ Not that I


16 recall.


17 Q Do you know 'Jlhether he said anything to you about it?


·18 A I do not recall.


19 Q I will return to th e conversation at the Haywards


20 lfR FORD: Isn't this conversation atthe Haywtlrds?
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11e 1 MR. ROGERS. Yes, 1 said 1 would return to it. Inthe


2 meantime if you are shown any dictagraph sheets 1 will


3 interrogate you about it, or any sort of a fefreshrrent of


4 your recollection, 1 will interrogate you about it. Now,


5 for the short time that remains Lwant to direct your


6 attention to the alleged conversation about Mrs. Caplan.


7 What did Darrow tell you about Mrs. Caplan?


8 MR. FRF:DER leKS· Obj ec te d to as bei ng indef in i te . The


9 witness's testimony shows that he had two conversations


And Darrow told you tbat he had talked with Tveitmoe


had spoken tc Tveitmoe and Johannsen ,when he was up in


San FranciBco the week before about their


that there were reasor:.s for her going.


Q How do you fix that date? A 1 left--l came to Los/


Ar;gel ee. on the morning of the 1st.


and Johannsen about it and there were reasons? A Yes,


sir.


Q


19


20


21


22


23


24


25


26


10 about Mrs. Caplan.


11 MR. ROGERS· If he hadffive, the question includes it.


12 MR. FORD. Which one are you referring to?


13 MR. ROGERS. 1 am not referring to anyone. 1 am askir:.g


14 him if he can tell me what Darrow told him about Mrs.


15 Caplan.


161 THE COUR'T· Overruled.


17 A If you refer to the morning of Al..:g.ust the 1st, 1911


18 why, he told me that he had knovm a boutit and tba t he
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Q Was that after Mrs. Caplan had gone, as you understccd


it? A Mrs. Caplan left, if 1 reffiember rightly, around


the las t of July 0


Q You have been told that since you came here, haven't


you? A 1 remelIber it.


Q. You have been told that since you carne here, haven't·


you? A No, sir.


Q Nobody told you that? A No, sir.


Q You have been talking to the District Attorney's office


every day since you have been on the stand, haven't you?


A No, sir.


Q You have been up there every day, haven't you? A Yes,


sir.


Q New, did ~~r. Darrow tell you what reasons there were for


Mrs. Caplan go ing away? A No, sir.


Q Did you ask him? A No, sir.


Q When he said there were reasons for it did you have


no curiosity about what the reasons were? A 1 can't


Bay tba tId :i d •


Q Didn't you know as a lawyer she could not be put on the


star...d ?


MR. FORD. Objected to as irrelevant and imr;;aterial, not


a correct statement of the law.


THE COURT. Objection overrl.11ed.


A 1 didn't think about that feature of it at all. 1 was


not interested in Mrs. Caplan.







if you refer to the time 1 wCls in Los Angeles.


Q Were you up there about the 29th of July"/ A 1 vias.


Q The 28th of JUly'? A Yes.


Q Up there when she left? A 1 had no personal knowledge


time, weren't you?


1


2


3


4


5


6


MR • ROGF:RS. Why, you were up in San Francisco at the


A 1 was there pr ior to the time,
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1 never saw the


A The Ar


7 of her going outside of what I was told.


8 won.an in my 1ife •


9 Q That is not what 1 am asking you. You were upc there


10 at the time she left? A That 1 understand she left, yes.


11 Q You got a telegram about it 7 A Yes.


12 Q Where were you when you got that telegram?


13 naut Hotel.


14 Q Now, if you had no previous knowledge of it and had


15 never talked about it, how did they corre to s end you that


16 telegram'? A 1 do not know.


17 Q That is a nlystery to you why they should send you the


18 telegram to San Francisco that Mrs. Caplan had gone away


19 when you had no previous knowledge of the circur.stances


20 wha tever'? A 1 can't say that.


21 Q Do you know why they sent you the tel egr am to the


22 Argonaut Hotel that Mrs. Caplan was out of the state?


23


24


25


26


A 'The .telegram didn't read that.


Q Well, whatever tte telegram did state? A No, sir.


Q You didn't know sbe was going'? A 1 knew what


told rr;e that r.e was going to take her.
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1 pres ur:,e he


1 think it was


B ir •.


A


Yes,


A 1 don t t know;


1 don t t reca1l th at he did.A


Q Xrou knew that Johannsen told you he was going to take·


her? A yes, sir.


Q Where was :Carrow then?


Q When did Johannsen tell you that?


on sa tur day 0


Q The saturday before she left? A


Q Where? A At TveitIr,oe'a office.


was in Los Angeles.


Q Did you know from whom the telegram came? A Yes, sir.


Q Did you understand what it meant? A Yes, sir.


Q Bow long before that time had Darrow been up in San


Francisco? A TIe left there on the afternoon of the 22nd


of JUly.


Q The afternoon. of the 22nd of July. Had Darrow ever


talked to you before that time about Mrs. Caplan going


out of the state?


Q Then the first persen that ever spoke to you about


Caplan going out of the state was Johannsen? A Tr~t


my recollection 0


Q And that was the Saturday before she left? A 1 think


they left on Saturday.


Q Well? A 1 think they left the last of the week.


Q Well, how long was it before ahe left? A 1 don't
23


know ~ten ate left.
24
25 Q !!ow long was it before you got the telegran/? A My


26 recollection ia that 1 got the telegram on tbe 31st, b


22
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1 1 think that was ei ther Sunday or Monday.


2 Q Well, it was a couple of days before you got the


3 telegram? A A day or two; 1 couldn't tell exactly.


4 Q A day or tw 0 ? A ve s •


5 Q And you had nover spoken to Darrow about it in your


6 life, about Mrs. C1..'lplan going out of the state? A Before


7 what?


8 Q Before you got that tmlegram? A 1 have no recollect


9 that 1 did.


10 Q. Well, hew is your recollection, pretty good? A Fairly


11 so.


12 I Q So are you safe in saying you had never talked about it?


13 A Ttat would be rIiy best recollection.
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Q Now, wIlen J'ohannsen told you that he waa going to


take he r out of th e a tat e, did he t ell you th e reason?


A No.


Q ~id you ask him? A No.


Q. Why, you were a lawyer in the case, weren't you? A Yes


Q You knew'lfra Caplan's relation to the case? A I did


not.


Q You knew ahe waa the wife of one of the defendants?


A yes.


Q Well, then, when he told you that he was going to take


her out of the s tate, you being one of the le arned counsel


in the case, Why didn't you ask him, "What are you going


to do that for, J'ohannsenn? A I never meddled with


:Mra Caplan or any of the associates of :Mr Tvei tmoe or Mr


:Tohannaen or any of the people that were involved in that


matter in San Francisco.


Q You had -- When you got that telegram you already had


the cipher code, didn.t you? A yea.


Q And you paid no attention about Mrs Caplan going wray


at all? It waa a kind of a matter of indifference to you?


A yeS sir.


Q No consideration sbont it at all? A No si r.


Q How does it come, then, in the cipher code that you


~ad got up before Mrs Caplan went away,. the name nFlora


Caplan" appears.


1JR FORTI: Obj ected to upon the ground it is assuming 5
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thing that is not in evidence. This witness didn't get


it up.


J,fR ROGERS: He sai d he had it b efo re }{rs Caplan went awl\)".


and here it is.


1m. FREDEHICKS: We didn,t offer it in evidence. Of course.


\'9 have no obj ection to counsel offering it in evidence.


We were unable to lay the foundation. If it may be assum


e d in evidenc e --


}JR ROGERC3: It is people's OO1ibit No.23. ant unfortunate


number.


MR FRED}i~RICJill: But the writing in th e back.


MR DARROW': yes. you offered it the second time.


1m FREDERICKS: The "vriting in the back. We did not of


f er the wri tine in evidenc e.


1fR APPEL: When this witness was on the stand he iden-


tified that writing.


1m FREDERICKS: :But we were unable to -- if it is in. all


right. We are willing to assume it is in.


lvfR ROGERS: It bears the skiddo number; I don It know any-


thing about it. Now, do you understand my question.


A I h8\Ten't heard it yet.


Q Read it to him. (Last question read by the reporter.)


A I . didn't get up the cipher code and the names and the


code and the names were given to me.


Q, Who gave it to you? A Mr Darrow.


Q. \Vh.en? A Th e next day.
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sir.


we fixed on that code with Mr .Tohannsen and }lr Darrow at


Q The next day when? A After he got there.


A Well, I was there the week~t day was that?Q


Q Wh ere is any handwri t ing, anything in l.{r narrow's hand


7.riting, or that bears e~en his finger prints that shows


that he got up that code or gave you a code?


IlR :Et>RD: Obj oote d to as calling for a conclusion of the


wi tness. This witness has stated as far as the actual


,


care about llrs Caplan at all, end you got a meSS8ge in


th e code cont aining yrs Caplan's name, you say? A yes.


before with :M:r Darrow, and then he gave me the code -----


evidence is concerned, that he had a list given to him by


Ur Darro\'1 personally first, and that h ('6 copied it into


this book. Now, the question as to whether there was ~


finger prints in it or anything of that sort showing


that Mr Darrow gave it to him would be purely a matter Of


argument to the jury, and the question is argumentative


and notcroBs-examination. I don't think it isa p~per


fonn of question. Obj ooted to on all those grounds.


THE COUlli': .obj ection overruled.
;-


Q. Now, then, you had no concern about it, you had no


the time before yr Darrow left. Yousee he left the week


before Mrs Caplan did.


Q Precisely, on the 23rd? A on th e 22nd, and I had


the code from then on.
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1 A The names and the code itself I had before I had the


2 book.


3 MR ROGERS: Wh ere is any scratch of a pen of Mr Darrow's


4 that he gave you or that you have or know where is, that


5 shows t,hat, he got up that code'? A That was destroyed.


6 I haven't seen it.


7 Q Who destroyed it? A I pr esume I did my~elf.


8 Q. You presume you did; when? A When I copied it into


9 the book.


10 Q. When di d you copy it into the book? A SOmetime th e


11 latter pirt of J"uly.


12 Q. Well, then, the latter part of J"uly the code ap -


13 pears in your handwriting? A yes sir.


14 Q .And that is the only evi dene e that you know that exista


15 about that code? A At present that is all.


16 Q. Do you know where we c an find amrthing else in the


17 future about that code that is in Mr Darrow's handwriting?


18 A No sir.


19 Q Then the only evidence extant about that code is in


20 your han~:hvriting that you know arwthing about t isntt that


21 so.? A yes sir.


221m FORD: J'ust a moment. I would like to have


23 :MR roGERS:Q '\Vhere did you get that book?


24 THE COURI': The question is wi thdravm and anoth er sUbsti-


25 tuted.


261m FORD: I think there ....vas an answer put in there.
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have evidence that Mr Johannsen had a code. We don't


knmvwhether that is in existence or destroyed. It is


pure~ a conclusion on the part of this witness what be


Came of Mr Johannsen's code.


THE CaURI.': If there was an answer strike it out.


The question is \mere did you get that book? A There


are two things here. We are talking about the book i t


self. You referred to it as a code, and there is the


names.
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13s 1 MR. ROGERS. 1 am asking the Witness for a single scratch


2 of a pen of Mr. Darrow's in this code or any part of it


3 or a.ny name connee ted with it.


4


5


6


7


8


9


10


A 1 haven't got it.


Q Who bought this book? A 1 did.


Q. So Mr. Darrovl didn t t even buy the book tha t it is in?


A No, si r •


Q And the code is in your handwriting?


MR • FORD. Obj ected to on tbe ground it is already


answered.


And the telegram came to you, didn't it?


1.~ • FREDrnlCKS. May it please the court, before adjour
17


1 ciphered itA


1 would. like to apologize for losing my temper, son:etl:ing
18


that doesn't often happen wi th me, but '1 am only hurr,an ,
19


1 think lowe the court an apology and 1 make it •
20


11 THE COURT. Objection sustained.


12 1 MR. ROGERS. Q


13 IAYe B, sir.


14
1 Q. And you understocd it, is that s01


15 lout, yes, sir •


I THE COURT. Gentlemen-
16 .


THE COURT. 1 fee 1, gen tl emen, as 1 said befor e, tho. t the
21


strain upon counsellors in this matter is a very great
22


one, and that in fue very long strain of this trial that the
23


court should bear that in lliind, and 1 think the attorneys
24


at the bar should bear in mind the fact that each one is


It is an unusual ef
25


under grea.t mental strain here.
26
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1 to present a long case of this kind, and attorneys


2 should consider that among themselves. 1 t is amos t


3 regrettable incident) and 1 am very glad that Captain


4 Freder icks fe1 t 1 ike apologizing to the cour t vo1untar i1y •


5 (Jury admonished; recess until 10 A.M. June 26tg)
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Jury called; all


HAW LEY,O.


FRIDAY, JULY 12, 1912; 10 A.M.


-:'""'----_._--


Q i~r. Hawley, with whom have you tal ked since


Case resumed.


CHARLES•


Defendant in court with counsel.


present.


MR. FORD.


on the stand for further cross-examination.


leaving the stand last night about your testimony in this


case? A With no one.


Q Have you read the transcript of the testimony you gave


yesterday? A No.


Q And you have not discussed your testimony With anybody?


A No, sir.


14 Q tJaven't talked with l~r. Rogers or Mr. Darrow?


151 MR. APPEL· Wait a moment--if there was any question asked
I -


-- '---'---------'-- ._---- -- ---~------.--- __ i


16 II' the w'itiieSs concerning the fac ts of the case, ~.J:rorrbr


17 which indicated that he hadre~ry in any


18 way these questions wouldj:le--proper. 1 submit they are not


19 Th .~~,.: t f t tb t thproper. ey ar e."g-1ven J us or ins inua ing-.a er e
/'


./ -


20 Vias some .....q.orrference about his testimony. 1 object to it.
///"


21 TF;E .. COURT. Ob 'ection BUB tamed.


Is 1


2


3


4'


5


6


7


8


9


10


11
I


12


13


..


22 MR. ArrEL. Let's try this case right, yea, let's try it


23 r igbt •


24 MR. FORD. Q Pave you been to the Tribune office since


25 you were on the stand? A No, sir.


2G I Q Have you seen a copy of the Tribune since, I
I
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1 the stand? A No.


2 Q What time was it you went to the Tribune office to look


3 at the files there? A Between 12 and 1.


4' Q Yest erday? A Yes terday) 1 th ink, yes, sir.


5 Q ~nd at what place did you find the files? A At the


1 can call your Hbnor's attention to the sametime.


MR. APPEL. He was '3.S ked When he las t saw that edi tor ial •


quee t'ion propounded.


MR. FORD. If you will call my attention 1 will desist.


1 don't firA anything about the nature of that editorial,


the substance of it.


Tr ibune off ice.


Q What was the nature of the editorial or substance of the


editorial thatyou read there?


MR. APPEL. Wait a moment--we object upon tte ground it has


already been gone over and asked, your Honor, two or three


Q Where is that, Seventh and Hill or at the circulation


department on the alley 1 A It was upstairs in the Express


Building.


Q Upstairs in the Express Building, in the Express Building


itself? A Yes, sir.


Q It was not at Seventh and !TDI streets'? A No, sir, they


didn't have it there.


THE COURT. 1 think the witness stated, 1 am not sure he


25 stated on cross-exarr,ination but he has certainly stated


26' the 8utetance and purpor t.


I 6


I 7
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I
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1 MR. FORD. Not on cross-examination.


2 THE COURT. 1 don 't know, my memory does not serve me as


3 to that, but he has stated before.


4 I MR. FORD. He has B ta ted the effect of the edi tor ial, that


5 is, t.he conclusion which he drew from it, it confirmed in


6 his mind cer tain things.


7 MR. APPEL· Hersaid yesterday he went down there yesterday


8 and saw it, your Honor.


9 THE COURT. The only ques tion is wh ether that is on cross-


10 examination or direct.


11 MR. APPEL. On cross-examination; we asked him nothing


12 about the editorial. Here it is, your Honor, commencing


13 with page 4484, on cross-examination he spe~ks there of


14 I having seen the pol it ical news then, "How long he looked
i


15 i a t them, n and he was as ked whe ther or not he did anyth ing


16 else at his office, on 4485, then he asked whether or not


he has a copy of the Tribune in his possession;17


18 "No, sir. II "Who showed it to you?"


he says,


"I went down to


•


19 the Tribune and saw it. Q--Went down there and looked at


20 their files? A--Yes, sir. Q--At whose suggestion? A--N~


21 body t s. Q--At your own suggest ion? A--Yes, sir.


22 you tell an~dy you were going down there? A-_Yes, Farri-


23 man. Q--Told :v:r. Harriman when? A--A t noon. II Befor e


24 tha t he spoke what the edi tor i al was.


MR. FORD.


out.


Where did he speak what it was, just point that
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1 MR. APPEL. All right, 1 Will point it out to you. You


2 remember, your Honor, that he was asked as to what he read


3 ther e in the pap er?


4 1 THE COURT. Yes, 1 recollect his testimony but 1 cannot--


5 1m. APPEL. He testified that he saw an article in there•
6 that indicated to him that there was some combination that


7 THE COURT· Combination with the liquor--


8 MR. APPEL· The liquor interests were interested with the


9 Good Government and --


10 THE CalJR T. My memory doesn't serve whe ther it was on cross-


11 I exam ina tion •
I12 ;MR. APPEL. That that was the context of the article.


13 MR. DARROW 1 don't believe sounsel has that right, 1


14 ratber disagree with coul?ssl as to his statement. 1 think


15 the witness had better answer it


16 MR. APT'EL. WeJ1, let him answer it, then.


17 THE COURT· All right, answer the question.


18 A What is the question?


19 (Las t ques tion read.)


20 MR. FORD. Q What was the substance of the editorial that


21 you read there? A Yesterday or the day before?


22 Q Yesterday? A 1 didn't read the entire editorial. 1


23


24


25


261


I


glar.ced at the editorial, at the bottom of it to see if it


had contained this clause about disclaimer onthe part of


this newspaper of any par t in th is bargain, if there was


one.
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1 Q Just tell us the clause that you reali. A 1 read the.
2 last clause or the next to the last clause.


3 Q Tell us the words you read? A 1 cannot remen'ber the


4 I words.


5 Q. Give us tte substance. A It was this--


6 l~R. APPEL. We obj ect to tha t--the paper i6 t'he bes t


7 eVidence, it is calling for secondary eVidence, no founda


8 tion laid.


9 THE COURT. Obj ection overruled •.


10 MR. APPEL. Let it go.


11 A The substance of it was that this paper was supporting-:------------


drew as to the effect of tr'e edi tor ial., or do you wean thos


It is prob-A


~ ---~~


Q You mean that is the conclusion wr-ich you


That is the conclusion you drew that the paper was sup-


are· the words that were BUbstantially used 1


ably the concl us ion 1 dr ew •


MR. FORD.


12 George Alexander for Mayor notwittstanding the bargain whi-------,_..~---
they impli~d, that they were supporting him notwithstanding


that bargain,-~ttat:r6--tne=BUD6tarlceof it.


13


14
1


15 I
I


16 I
I


17 I
I


18
1


19 Q.


20 porting him in spite of the fact of the bargain he had


21 made? A That is the conclusion.


22


23


24


25 I
26 ,


i
I
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1 Q, Did the paper say they had. made a barg sin with Alex:


2 ander? A No.


Q We want it so that we can identify it in some way)


we may not draw the s~e conclusion. A I cannot repeat


Vfuat did the paper say) give us the substance from3


4


5


6


7


Q,


what you drew your conclusion.


which"~I have just told you.


A That is the sUbstance


8 it word for word.


9 Repeat it in sUbstance) what the paper itself said)


10 not what your conclusion of it vIas) but what the paper it


11 s elf said. A That is what it said in sUbstanc e. ;


12


13


14


15


16


17


18


19


20


21


22


23


24


Q, The paper said in sUbstance•.


Q The paper said) notwithstanding the fact that Alexan


der has made a combination with the liquor interests --


A no.
Q ~~at did it say?


MR APPEL: He said. in sUbstanc e, I think he has answered


that question.


THF. COURT: He has answered that question. I think he has


answered and given you the SUbstance of that editorial.


If there is any question, I at us have the paper here.
the


HR FORD: I) if",court please) want him to tell me what he


read) I dontt care lhat the editorial said.


THE COURT: I think he has told you plainly what he said,


JFR FORD: I think the witn esa has made a clear distinct


25


26


the SUbstance of it.
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that was the conclusion '1Jhic h he drew from '.r.hat he read.


papet.


Q You don,t know anything about that? A No.


don't know onything about Franklin's arrest.


Q Oh, to see the date of the paper? A Yes sir) on


which I had previously dra\m a conclusion, away back


Q I see) rod you found the paper was dated november


28th? A yes sir, I wanted to be sure of the dat~~ that


is the only purpose of ~~ visit.


Q And nntil youvrent dovm and looked at this paper) you


didn't knOVI itwas the s arne day Franklin was arrested, so


Q Up until that time you were in doubt about the date


that you had talked to Mr Harriman or to Mr Darrow over


the phone? A IVv8S not in doubt es to the time, I was in


doubt as to the exact date; I didn't know for c e~(tain.
..... ft" ~........ -----.----..".,-~,...-


A 1,fr Ford) I did not draw arw conclusion from reading


from this editorial) I ,didn't go dovm t here to draw the


conclusion yesterday; I Y{ent dO\m to see the date of this


Q You didn't know for c eTtain? ,-A __:tr2.~.. ~~,_ .... o>••


~~,-""••";,,,-,,,"",*,,"'I:<<---"""~''''.


Q It was on th e d ay that Franklin was arrest~d? A I


youwent dovm there to refresh your memory?


MR FORD: If the court please)


THE COURT: One at a time.


2}rRAPPIiL: I sUbmit) he didn't say cnything of the kind,


he knew the --


I,
! 1r
I
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1 1,~R APPEL: The question assumes a state of facts not t es


2 tified to by the witness, and he is undertaking now to


3 mislead this jury as to what this witnffi~ meant and as


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


to ~hat he said. I say it is unfair; it is not right;


it i3 not proper. The wi tn ESS has said, your Honor, if


your Hohor will remember, that he \'','as certain as to the


occasion and to the facts, but he, "s a matter 0 f p recau~


tion, I suppose, wanted to be certain; it is a due p re


caution t ret any v.1 tness should have, if he wanted to be


fhir ~nd square, and wanted to ascertain that he should


not be mistaken as to the date; that is what the wi tn ass


said, your Honor.


THE COURT: Read the question.


(Question read.)


MR FORD: Now, if the court please, the objection made by
one


counsel th ere is only portion IUf th e statement made by him
~


and that is it zssumes facts not in evidence, and that


is not " legal obj ection on caross-examination, c;.nd the


whole of his remarks were designed merely to put the wit


ness on guard against 8I1y possible effect that might be


dravm fram his testimony, and we assign it as error.


~~R APPEL: As erro r?


assign any error --


HR FORD: yes.


HR APPEL: You are welcome to all the errors I commit,


and if you had any idea of law, the prosecution m~ not25


23


24


26
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it.


THE COURr: I desire only that this case shoul d proc eed


county represented in any such mann er as this.


I am going to


It is a great spectacle to have this great


at this time.


~press my opinion.


M:R FREDERICKS: There is no obj ection to counsel


HR APPEL: I made a legal objection --


1m .APPFL: I am not goiIlg to be gagg ed.


THE COURT: We will not get along vii th this case --


J:TR APPEL: Your Honor, I have said it, and I am responsi


ble. I will express my opinion more for~ibly.


Bnd that this case and this case alone, should 'be tried


UR FORD: I wish that the question be read and let your
it


Honor see whether bears any such interpretation.
f'


THE COURT: Now, ur Appel


1m .APPEIJ: I will say it here and I will say it anyvrhere.


THE COURT: Wait, that is not the question.


1m APPEL: That is what you want, that is, you Vi ant to know


THF COURT: Gentlemen, you must address the court.


:MR ~FEL: I say, your Honor) he ought to know it and it


is peevish, and these small contentions here over littihe


trifles here, your Honor, I don,t care for it, only I


don't care to hare him annoy the jury and annoy th e wit


ness with ridiculous, childish questions that are perf ectly


ridiculous.


1m APPEL:


1


2


! 3!r


f 4,
!
~, 5


6


7


8


9


10


11
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1 11m FREDERICKS: to counsel expressing his opinion of


2 the representatives of the District Attorney's office at


3 any time and place where the hands of the District At-


4 torney's office are not tied by their ideos and respect


5 for t.he court.


6 JerR .APPEL: I am not saying anything about· you, Mr Freder-


7 icks.


8 JlR FREDERICKS: B1t at this time and in this place we


9 believe that coun sel should maume a virtue, if he has it


10 not ingrained in him.


11 },rR APPEL: HoW is that?


12


13
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1 MR. FREDERICKS. --and appear to use those ide~ and senti-


3 Wish to conduct our side of this case in that way and we


4 I earnes tly ask the cour t not to tie-- , not to permi t counsel


5 to n~ke statements of this kind while our hands are tied


2 ments which we commonly concede belong to a gentleman. We


6 by the respect tha t we have for the cour t. If he wishes


7 to make statements of that kind at times and places whe~e


8 we are fr ee to r epl y to them in the manner that we see fit,


9 all well and good, we will meet those issues when they


10 arise, but we ask the court -to prevent such statements,


11 such reflections as these. It may be that we are ignorant;


12 it may be that we are childish; it may be that the great


13 county of Los Angeles in entrusting its affairs to us has


14 made grievous blunder and they should have seletfted men of


15 I his caliber ,of his ability and of his ideas of justice and


16 i decency and respect, it may be that they should have, but


17 they have perhaps made the mistake of entrusting their


18 affairs of this kind to babes and sucklings, to ignoramuses,


19 but 1 do not see that this is the occas ion or the time or


20 the place to raise tbose personal issues, and we earnestly


21 ask the court that they shall not be raised here and 1).I1der


22 these circtirr;stancee.


23 MR. APPEL· Now, your Honor, counsel has exagger ated the


24 situation. My remarks were only With reference to incidents


county entrusting the affairs to :.ir. Fredericks. Nobody


25


26/
I
I


which just occurred here. 1 am not responsible for the I







4508


THE COURT- GentleILen, we have consumed at least five


to be unjust here, although there is a wide


us, occurring only at this trial, at no


was only referring to the manner of his


his examination of this witness, your


e a legal objection and he undertock to tell


ell your Honor that 1 was just simply se~kingthis jury


Honor _


1 am n


posittion


breach


found any fault with his administration or the office and


those legal obje tions in order to influence this jury.


1 say to. youx Honor"" tha t my conduct in the courts all shows
"''\


that 1 have never won~-never wanted to win a case except


on its merits, but 1 d~r,eqUire that trifling questions,_.,
\.,


which appear to be the outg~owth of peev ishness, 1 say,


should not be allowed here, ~d that is what 1 Was referring
"l.,\",-,\


to. Now, couna el has un dertaken\to make a pol i tical speech.
\


"'\;.'-


1 certainly, as a citizen of this &~ate, and very closely
\\


allied to the West, and no importation from other parts,
~\


and a tax payer, will reserve my right, \~f 1 see fit, if 1
"-


ever see fi t, in the future to express my "'QPinion anywhere" .'<


and everyWhere Without fear of his hands bei~g tied up here,
',.


that has nothing to do with me, and 1 didn't r~fer to tim·
\


at all. 1 am going to be--while 1 feel a feeling of


unfriendship towards i,;r. Fredericka on account of ~at has


occurred in this tr ial only, at the same time 1 am ~ing


to be manly and 1 am going to do him justice and give him


whatever credit he deserves.


1
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versy that is now re ing 1 feel that counsel on


bo th sides b ave exagger a ted the s i tuation here. It is


1 call upon counsel


ide at this time,


exchanged on bo th 8 ides. 1 had occas ion


once in a wh iJ e in this cour t for per-


of valuable time here on a matter that ought not


been injected into tl:is trial at all. 'I'tere seems


to be a


to


true there is a tendency some irr,es under strees of occasion


become more ve~i:nt than the circumstances


seem to jUstify-:-~t that is a matter ofit seem to me,


--1 do not admonish counsel on


for cotmsel to


although 1 might perhaps do so as to bot. 1 call upon


counsel as gentlemen and officers of this\ourt to try


this law suit solely and absolutely and to ~frain from any


personalities ur~til this case is over, then l'\ there are


personal differences, why there is a proper fo m and proper


cour t, if either gen tl eman has had


is another cour t room and another time


to temark to yes terday what is always true,


that ther e is room big enough to try two law suits


at one time. only one law suit on trial in this


court room at If the gentlemen have unfortunate


differences, there be another courtroonl in a proper pro


ceeding, held those differences ,as this court


room and this mus t be held sacred to the contro-


personali ty nore than anything


matters may be properly dealt With.


4' sonalities
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Answer the


of f acts not t es-


ew no thing about Ur Frank-


and preserve it inviolate; counsel on both sides


intention of so doing,


been answered. Obj ection overruled.


lin's arrest.


THE COURT: I think the question has ,llready been akked
'\


and answered. ~


}IB- F01ID: The preceding question, your\Honor,the ·wit-
"'\


ness did not know anything about Franklin!s arrest and


then this inquiry naturally follows. It ~,not in the


record yet to my recollection, and even if ~\ were, your


¥.onor. I lllIl not bound by the witness' answer'. \,\,ave, a


right to assume an entirely different state of f\tS.


THE COURT: yeS, you have a right to assume if it ha~ not


4 have


7 (Lqst question


8 THE COUR'l' :


9 MR APPl!L: I obj ect,


3 that


5 and .the court ~dll e}q:>ect it. Read the last question,


1 That is the onu.y way we can carry on this work, and I call


2 upon Y u gentlemen as officers of the court to preserve


6


10 tified by the witness, th witness had just given an


11 answer just before


12


13


14


15


16


17


18


19


20


21


22


23 question.


24 A I went down there to refresh my memory as to the date.


251m FOBD: Well,wasn't there any other way you could


26 fresh your recollection? A I had no other way.







4511


1 Q, You had no other way whatsoever? A No si r.


2 Q There was no other event to Yvhich you could fasten that


3 date? A No.


4 ~'R APPEL: That is all subj ECt to this obj ection, your


5 Honoar. I didn't want to interrupt.


6 THE COURT: Yes sir, the same obj ection and the same rul-


7 ing and the same exception.


8 1m FORD: Did you look at any ali torial in the Tribune


9 of the 29th of November?


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


1m APPEL: That is immaterial.


1rR ]'CHID: Did you look in any of the 27th of November?


THE COURT: V!ai t a moment.


lvffi FORD: I have an obj oot


TEE COURT: Counsel has made an obj ection.


UR FORD: Oh, I beg your pardon.


THE COURT: He obj ECted upon the ground that it is imma-


terial, and the court thinks it is immaterial.


UR FORD: If the court please, I would like to be heard


on that.


THE CaURI': All right.


lfR PORD: This witness testified that he has no other


method of refreshing his recollection except by looking


at a certain editorial, which he has not seen for nearly.
a period of nine months.


25


26
TEE CaUH.T: I see your point now. The objection is


ruled.
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1 M'R ROGERS: Pardon me) sir; thestatement of counsel is not


2 correct) he has not seen it for a period of over nine


3 months. I understood him to say he saw it )1esterday.
THE COURT


4 Well) he means until yesterday.


5 1m ROGERS: That is not the question.


6 THE COURT: ~~at is the question. (Last question read


7 by th e reporter.)


8 },fR FORl): Cut it dovm to s even months and 14: days to be


9 @cac tly ~curate.


That is not in th e qu estion. The question10


11


THE COUlfl' :


is) did he look at any editorial of the 29th? 'What is


12 your answer. A No.


13 M'R FOtID: Did you look at an e:li toriel of November 27th?


14 A


15 Q.


No.


Do you recall at this time Ur Hawley) that there were a


16 great many editorials durine that period on the political
,


17 situation in this city)in the Tribune? A yes.


Q. You were a constant reader of the T~ibune at that time?


Very strongly interested in it? A yes.


You read it every day during the c ampaien? A yes.


You read) in fact) all the editorials during the campaie;


Q Now) were there not same things in that paper preced


ing this editorial in qu astion which 1 ed you to believe


that the city oo.ministration at th at time had ent ered i


Q


-
on the political situation? A I did.


A Not constant, I read it.


Q


Q


26


25
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1 some nefarious alliance with the liquor traffic?


2 A No.


3 Q


4 Q


Nothing at all? A Not to my recollection.


Yon had no r eaSOl1 to believe that th e;r had entered


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


into. such an alliance prior to the 28th day of November,


edi torial?


MR APPE~ Object up~ the ground it is not cross-examin~-
~


tion. The question - - It makes no differenc e wheth,er he


had reasons or not, What the witness has said, catied his


attention, was the editorial of that morning, ~ con-
/


tents that impressed itself on his mind, tha.t is about
. /


all, \Tn ether he hro any reasons at all, tliat is not c ross-


examinetion. I subml. t t. your Hano r; i} two diff erent


questions entirely, and it is not may/erial to this issue


'whether he had or not; it is simPl!a question -- here is


a collateral question upon 'IjvhiC~l~he "VIi tness bases his
/


recollection <f the time. Thole collateral matters are onl,y
I


amaissible for the PUrpOS~f fixing time; they are not
/


material to the issue at' all. The only issue is whether
//'


or not here is a man/\'lho telephoned to J,fr Darrow upon
/


that morning, an~t!h eth er or not an e~agement was made


wi th lrr llarrow.j/ Now, that only refers to the editorial
j


as giving oc~asion for this telephone, as to whether he


had reasons/for believing that a nefarious or any oth er
/


OCtnd of ,an intrigue or conspiracy had been formed
/


the Iph,s-h;::i rs and the short-hairs, to us e
.(" .
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sion, ~";it·rno:rIg'rrre-:n--e~;.-.m.~Jleu.:t.!(_asright or wrong
_.-........'......."'.....,.,.,


cuts no figure here; "whether he had reasons to believe
f,


or not, cuts no fLgure. Simply he said he sa~ an edi-


torial that morning and that gave rise to rnyhalling


the-attention of :M:r Harriman to that editolal confirmed


O Ic"sion ..what I thought I believed what was the ... , and then


other


reasons is


That is all.·


reasons or from where he


it is material for. The


he requested me to telephone to Ur


absolutely not c ross- examinati7n


THE COlJRT: Read the question'. (Last question read by


the reporter.) /1
/


UR DARROW: May I ~k you the qu estion prec eding this


affair, vhether he had s~n any editorial at any other


time in reference tOli! and then he answered no, and then


this question whicb" I think is not ecactly reported,


was, then, you h~O reason to believe before that time
/- ;


that there had been any such combination. Now, that


doesn't fOllo>~~rom the other question.


/
,/
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58 1 MR • FORD. I think you are mistaken.


2 MR~ already said that he had
~-


3 .-been discussing it the night before In re~~en


other occasio


by the court


ther this referred to the newspapBr or


·f


THE COURT. / Any ques tion about the fact?
J


and by counsel 1 think 1 would liY:1 to have the last five or


six qU~6ticns read, your Eonor, ahd 1 wish to say at this


tiffie that 1 am sure your Honor~es not intend to inter


fere with the cross-examinati,cn of this Witness, but there


are certain times when ther,1are certain discrepancies
I


that we want to make, beiig in the testimony of the witness,


and that often that the/~omments of counsel and especially,
/


When confirn;ed ,by the./court tend to interfere Wi tb the per-
I


formance of that du/ty, and 1 am sure it Was not intentional
/


but 1 don't beli7~e that it is fair to the cross-examiner
I


to be repeating/testirr,ony to the witness that he has
/


previously testified to.


MR. FORD./Your Honor, he did testify on one occasion that
y'


he talked. to ;,1:. t:1'arr iman the night before and just now he
!


7


8 that hehad, that is all that 1 care


9 MR. FORD. In view of the s tatemen t


4 I THE COURT. That is what 1 had in mind and wha 1 supposed


5 this .question was directed at.


6 MR. DARROW· 1 just wanted him clearly to .. derstand whe-


10


11


12


13


14


r l
1: I
17


18


19


20


21


22'


23


24


/
i


/


I


started to say, if you read back five or six questions,
/


thD.t /the first time--read--
"
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4' MR. ArPEl,


1


2


3


5


6


7


THE COURT~ea(1 iJac~f-~-·8-i-x,.....q-ues.W.ons.. _-.


~
:::.FORD. Well, 1 think it is abO~Y uaeleaB


.--/


l,et's see what .p.e-"--Started in again--let's find
/,./..


out.if he quoted righ-t'; if he quoted right BO much the
..../'


..r">/""~'


better, w~.,"Wi·Il all underet,md it then.


8 MR. FOHD· 1 wi thdraw the question. Q How lor.g a time-


9 I how long a time had you been reading the Tr ibune? A All


10 the time, 1 think, since it was pr in ted.


11 Q Started on tt:e Fourth of July last year? A Yes, 1


12 read it more or less indifferently.


13 MR. FORD· Read the last five or six questions.


14 (Testimony read as indicated.)


15 THE COURT. You want a ruling onthat?


161 MR. FORD • Yea.
I


17 I THE COUR T. ~verruled.
"'.


18 MR. APPEL. We except.


19 A Wh at is it now y,:u want rr.e to answer '?


20 (Last question read by the reporter. )


21 A Yes, 1 had a reason, that is the first time 1 saw it


22 confirmed by the Tribune.


23 MR. FORD. You have had yeur recoJlection and your test


24 refreshed at the present time by the comments of cou~sel,


25 is that correct?


26 MR. APPEl,. Now, your Honor --let hirr. answer--he has mad
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ertainly--1 that statement several tin~e8, your Honor, and


2 MR • DARROW. Your Honor, this witness made th


3 ment yesterday.


4 I TPE COURT. Well, suppose it should be tru , what of it?


5


6


7


8


9


10


If ~t is true let'a have it.


lm • APrEL. I know-- I


~R. FORD. I withdraw that qUestio~;,(
l


/
MR. APPEL· His insinuation is against the witness and


/
;f


against counsel. Now, your Hor~r, we hav~ sat here-
/


,I
MR. FORD. 1 withdraw the question.


/


11 MR. APrEL-- and when we do/respond as temperately as we


12 I can then we are scolded. ,/Your Honor, tha t creates the
/


13 situations which natur<'711y gives rise to these contro-


14 versies, that is all;I am alluding to. 1 call your Honor's


15 attention to it.
,


f/It doesn't arise on our side.


16 THE COURT. Any,-:proper me thod of refreshing the witness's
,'j'


rnemory--


If


We


a charge.


How often has tbe otber side charged us


1 don1tthink you have any such intention.


We don't wan t to refresh his nernory.
.I


l


MR • APPEL.


get into tn.€'se dicussions sO often and naturally say words
/


/
here thap' is--


/
THE co/1Ft T.


!


unfortunately it has had that effect let us know about·it.
,I


MI1l FREDER ICKS.


18


19


20


21


22


23
i


241/With tipping the Witness, bow often?


25~ THE caUR T • 1 d idn ,t tt i:..::n:;.k~un~t~i~l~y~o:::.:u==---:rr.:2.a:.:d:.e:::-t~h:.::..l",,-,·s"--""-'tE.~~nt
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I
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1


2 to our question~


3 THE COURT. All right.
//


4 I MR. FREDERICKS. Those arerfaults, if t~are faults, wh:ic


5 both sides are commi tting • ,./. ..-
/'


,6 MR. APPET,. 1 couldn't tip this witness--l never talked to
,,!",,,-,,,t<".'7 this witness in rr,y life untif,/i examined him.


J


8 MR. FORD. We object toth~' COlrrr:enta of counsel being made


9


10


at this time, being.,...n6't under oath and, absolutely have no
,/


place in the record :md it is useless to strike it out.
j'


11 MR. APPEl,· lam going to ask the wi tnes8 that question.


12 I
I


13


//".


MR. FORD,,/,·il ask the court to ask him to prevent it in the


future"


may stand 0


TEE COURT. All r i gh t, wi tr that understanding the answer


THE COUR T. By that 1 am ass urning you mean by comments


made her e in open cour t?


MR • DARROW. Has he answer ed?


MR • APPEL. 1 didn't hear it.


to, the argument made by l,':r. Appel and ;,lr. narrow a few


minutes ago.


MR • FORD· That is exactly the one thing 1 was referr ing


14 TijE COURT. What is. the question?


1/( . )15J Last question read by the reporter.
<+. .-* .. •. -~~.:,..:::::::;---


16 I THEtro1:JR1f~Jection overruled.
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THE WITNESS. 1 answered "No."


MR. FORD. Q Are you sure, Mr Hawley, that there was not


a similar editorial in the paper before November 28th?


MR... APPEL." WIlMl-a-"nlO'nten<t-xIe-~9.£i ect to tha t as .,..ird.J],IJ...t~l,


no t .croe e-examina t ion; the witn::--~-;::;;::ed i0ie


testimony on direct examination to having seen tj~one of


the 28th. /
//


MR. FORD. But, your Honor, he was refreshing his testimony
///


by aoertain editorial, now, he may ha~e looked at the
/'


wrong editorial when he went back to/refresh his recollec..:
/,",-


tion, if a similar edi torial appeared on the 26th or 25th,
/


for instance, and he had readIt then and these things had


happened. tha t would be di/trent. Fixing the time at a


different period, and t~witness lliay be entirely mistaken


by reason of the fail~e to look at the right editorial.


MR • APPEL. Then hj'fs en ti tled to look at the editor ial


referred to, o~ ~y other editorial ~eferred to, and the


provisions of tie code require that.
. /


THE COURT· ;V think you are entitled to go into that branoh


of the inv1lry, ~!:ro Ford, but not in the peculiar form of the
/


qUesti~/propounded. You asked him if he was sure no such


an ed'{torial was pUblished before and the form of the ques-
r""


t~n is objectionable.
l


I


....t}....'B'"'--&._FO~B~D...:.:-- ..I--J;lB.!i(e.S2e-.:Ly~o~u::.r~H~o:.!;E.~l:::o~r_t~s~p~o~i:;n~t~.:- _
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j ect you 11.00 in going dovm to look at that


tained.


qui t e sure.


But you are sure t hat the first time you ever


MR APPEL: A pathetical condition.


~JR FORD: You have stated, Ur Hawley, that the only 01>-


TEE COURT: I think it is argument ativ e. Obj ec tion sus-


asking for guess-work; asking for reasoning in a question


UR APPEL: We obj ect to that as argumentative, speculative;


conclusion before NOVember 28th, then the 28th is not the


~te on which you phoned to Mr Darrow, is that correct?


draw the same conclusion or from which you did .draw the same


of the '!fi tness and all that.


you telephoned to Mr Darrow? A yeS, quite certain.
"--


Q lnd if there was any edi tori al from which you conI d


fie and the city administration or the Good GOvern-


Q


I have gone.


ment Organiztion, rath er -- read th e question as far as


(Question read doym to and including "an alliance be


t\veen the liquor traffic".)


Q -- and the Good Govermnent Organiztion'Nas the time


saw anything in the Tribune which confirmed your impres


sions th at there was an allianc e bet'.veen th e liquor traf-


before November 28th in the Tribune? A Quite sure.


Q You are abso~utely sure? A I didn't say so; I said


UR FORD: Are you sure you never say; a similar editorial1


2


3


4


5


6


7


8


·9


10


11


12


13


14


15


16


17


~ 18
I·


f
19


f 20
t


21


22


23


24


25


26







4521


for the purpose of fixine the date. Am. I cf'orrect in


that? A yes sir, that is the only obj ect.


Q. And you \7 ent dovm t here and looked and d idn' t look at


the 27th or 29th?


MR APPEL: l\fow, your Honor, all this has been asked of


the witness, I submit.


UR J!'ORD: Iwant to be fai r wi th the \vi tness.


UR APPEL: I want to, I know, but we want. to be fair also.


THE COURT: Your objection is it has been asked and answer-


ed?


Iffi APPEL.: yes sir.


THE COURT: The obj ec tion is sustain 00.


HR FORD: When youvrent dovm there to the Tribune office


did you look at any paper of any date other than that of


l'I'ovember 28th? A I looked at the Whole file for November,


turned over until I found the paper of the 28th.


Q Until you fonnd the paper of the 28th? A yes sir.


Q But you made no ~amination of the papers of any other


date? A No sir.


Q, Now, who directed yOl1rmind to the 28th of November?


A ~Vho directed my mind?


Q \Vho told you to look at that date, you didn't know the


date? A I testified to the date.


Q. But you didn't knO'7 thd date until you looked et the


paper to malce sure of it?


MlR APPEL: Now, your Hono r, I submit t he wi tness h as not
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tain the date.


for the Gibbon article?


A :Monday.


A That very salne paper.In wh at pap er?Q


in th e pap ere


it? A l\fo , I saw it.


Q You didn't read it? A I did not read it.
-


Q What page ';laS it on? A On the first p~e.


Q You didn't look for the OOitorial first and then look


Q When did Gibbon make his speech in th e calPpaign?


JER APPEL: I ihbj oot to that, the witness has been fully


cross-ex::aminOO as to what he looked anlill didn't look, what


part of the page, what part of th e bottom and top of th


page itwas, and what he read and '''fhat it said, and Is


Q In the 28th? A yes sir.


Q And did you look them for the article on yesterday,


did you 10 ok for that Gibbon article yesterday and read


Q Monday the 27th? A yes sir.


Q How do you I' ecall that at the present time? A I


don't know hovr I I' ec all i twas th e 21 th, e xc ept I s aw it


so testified, your Honor.


IfR FORD: I am asking him now. Isn't that a fact?


A 1..ry recollection is, IfI' Ford -- was, it was about a


week before eJ. rotion, and immediately following the speech


of Gibbon in the Good Government campaign, and IVlSnt dovm


there to fin d the identic al pap er so as to know for c er-
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mit he has been cross-ID':arnined and there are limits to


cross-examination.


THE COURT: Your objec tion is) th e cpestion has al ready


been asked and ansviered?


1\Jffi APE: yes sir.


THE COURT: Obj ection sustained.


1m FORD: will your Honor direct my attention to when th~


Gibbon matter wasbrollE~ht up) whether it'~as today,-


THE COURT: Read the 1st two or three questions and


answers. (Record read.) I think that covers this 1 ast


question.


1m FORB.: Instead of looldng) then) for the editorial


you looked for th e Gibbon article in or der to fix the


date; that is the point? A I will say no.


Q You didn't look for th e Gibbon article? A No sir) I


saw the Gibbon article.


Q You saw the Gibbon article) and when you started


looking in the paper) you didn't have the Gibbon article


in mind when you looked) did you? A I was not looking for


it) no sir.


Q Were you .thinking of it a tall? A I had not thought


of it.


Q Hadn't thou..ght of it at all? A No sir.


Q And you\!rere simply looking for this editorial then?


A I vras 100kiIB for the edi torial to find the date.


Q And it is the editorial upon '!lhic 11 you rely to fix
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this date, rather than anythine else?


l.ffi AFP:EL: Wait a moment; that has been asked and answered


time and time over again. We object to it as being a


pepetition and a sort of a loop-the-Ioop examination;


th e a ame thing over and over and over ag ain. Th ere will


be no end. to this, your Honor.


MR FORD: If the court please, the Gibbon article has


comellp in the last fevrminutes, and Iv,ant to be sure the


witness has not relied upon the Gi bbon article to fix the


date, but relied on the editorial or did rely on it.


THE COURT: All right. Obj action overruled.


A Perhaps to clear the air off, I should tell you about


this file.


THE COURi': Go ahead and tell it.


A There are three or four papers on the 28th filed in


this one book, and when you open the book this ....·ray, on the


1 eft-hand p~e is the Editorial and on the right-hand page


of the follovring paper of the same date, is the Gibbon


article; any man vlith eyes is bound to see both of them.
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Q. MR. FORD. You simply glanced at it without making any


A 1 wasn tt there two


1 looked to see this editorial that 1 rememberedminutes.


special effort to look at it?


and looked at the date of the paper.


Q. Npw, which did you see first, the editorial or the


Gibbon article?


MR • APPEL. We objed t to that as immater ial whe ther he saw


the one first and then the other or saw the other one first


and then the other one, or both at the same time.


THE COTJR T· Objection overruled.


MR. APPEL. We take ~n exception.


A 1 looked first for the editorial.


Q You looked first at the editorial? A Yes, sir.


Q And then after looking at the editorial your eye natur


ally glanced over and you noticed the other there?


MR. APPEL. We object to that as immaterial, not croes


examination, already asked and answered and the Witness


already stated the situat~on how he happened to look at it.


THE COURT. Objection sustained.


lvffi • FORD. So that 1 will be clear on this rnatter--l do


not want to be flying in the face of the rulings of the


court, but, is it clear, Mr. Hawley, that you saw the


editorial first before seeing the Gibbon article, is that


the s i tua tion?


MR. APPEL. We object to that because the witness has


already testified in reference to it and it is a matter


record.
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MR • APPEL' 1 am not on the witness stand.


MR. FORD. Which did he see first?


"
J. looked for the editorial and 1 nattirally saw both


Q You 8 aid you talked


Darr~ about this incident yesterday,.


A


TRE COURT. a bjection overruled.


top and saw it was the 28th?


MR • APPEL. We object to that on the ground it has been


MR • APPEL. Take an exception.


answered--as scon as you found that you looked up at the


Q So when you turned through those files you were not


looking for the Gibbon--l think that probably has been


pages.


Q Which did you see first? A 1 saw the editorial, the


only thing 1 was looking for.


Q First? A Yes, sir.


Q And then you noticed the Gibbon article, without reading


it? A 1 noticed the other side of the page and saw the


Gibbon article.


THE COURT. 1 think it has, Mr. Ford.


MR • FORD· The object ion is sustained?


THE COURT. The objection i8 sustained onthe ground it is


already asked and answered.


asked and answered time and tinle over again.


look at the paper, is th~t correct?
~-


MR. APPEL. He didn't say 1.1r. Darrow, he26
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1 Your Honor, 1 submit the question makes an assumption which


2 is not borne out and justified by the evidence.


3 YR. FORD. Supposing 1 did, your Honor, 1 have a perfect


4 right to it and counsel knoW's it.


5 MR •• APT'EL. No, 1 don't know anything of the kind. 1


6 know that fair dealing requires a man not to misstate the


7 evidence, to the best of his ability.


8 1m. FORD. If the court please, here is a witness, if he


9 talked yesterday with :vIr. Darrow and Mr. Harriman the facts


10 are probably fresh in bis recollection and if 1 am misstat


11 ing it, he is an intelligent witness.


12 THE COURT. Read the form of that qu:: stion.


13 (Last question read.)


14 THE COURT. Is that a statement or question?


15 MR. FORD. 1 made a statement and then asked him if that


16 is corr ec t, and if 1 am incorrec t the witness will.; imme


17 diately inform me.


18 THE COLJRT. Did you ask him, "Is that correct?"


19 MR. FORD· 1 did, read it again.


20 (Question read again. )


21 A That is not correct, Mr. Ford.


22 MR. FORD. Q Am 1 correctly stating it? A No.


23


24


25


MR. DAPROW. Wait a minute--I want to say a word about it.


1ItR. FORD. Tbe wi tness has said that 1 am not correct.


MR. DARROW. It is a preposterous statement that counsel


26 may ask for something that is not true, he cannot do it
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witness answered it, do you want it stricken out?


he has not the slightest right to say so--


•
l'.R. DARROW· No, 1 want to reply to that statement.


THE COURT. The court did not rule on the objection and the


and it is objectionable. If he knew my name was not used


I do not care now because he has answered it.


Hr. Darrow, do you want the answer strickenTHE COURT.


•MR. DARROW


out?
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9
10 THE COUR'1". The court mlg1'rt-e-ta..t.e.-a.t tbis t-ii~b/e,


it wi11 assume that counsel will under no circunls~ans
11


intentiona1ly misstate the evidence, uninte:;ztion 1y
12


that may occur from time to time with anybo ,but 1
13 .~
14 aSSUlLe and take it for gr an ted ther e ~no intentional


15 misstatement. /.'


MR, DARROW. Coune el said he d~d( it in tel}tional1y and had
16 . //


a right to do it, he said t~cros8-examiner had a right
17 ~


to misstate it and tha~1s not the law and is not justice,


MR • FORD. If the Coy-it please, 1 did state on cross


exan.ination 1 hav~ right intentiona1ly, if 1 desire, to


misstate son,e7" and ask the witness if that is correct,


for the purp9'se of seeing whether the witness had told the


truth on t~ previous occasion; . if he had testified to
/


truth on/the previous occasions and recalla the circum-
4 /J stanc~s which were only yesterday, he can state the truth\1 ::::~. If 1 intentionally misstated it to a truthful


( ~ess he will imn,ediately correct me if such be a hct
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~i4-thP,,!,W~s a rigbt.YlhJ.cllJ-had, but as a fact 1


simply wanted to direct the attention of the w~s tc


yesterday's direct examination and ask him ab~ a circum


stance concerning which my own memory was somewhat faulty.


THE. COURT. It is a moot question, exc~o say that the


c our t does not agr e e with you as to th'a t r igh t. However,
/


it is a moot question now which hJ~been already disposed
/


of. ,/1'
/


MR. FORD. 1 am asking him o'bncerning something wh ich
//


1 didn't have a clear impression of and was asking the
/


question-- //


THE COURT· That i,hn entirely different matter.
//


MR. DARROW. Mr./Ford said it was his intention.
.//


MR· FORD. l/said 1 had a right, even if it wa.s intentional,
,,/,.../


but it itv"a moot question, it is not before the court now.


// ---'"' . . ""MR. D,AiROW •...-",.J..olr"'"lraVe not that right.


~
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~R FORD: Wi th whom did you t all-e yesterday before going


on the stand? A I didn't talk VIi th anybody yesterday be


fore going on the stand.


Q, No one asked you about the testimony you were going


to gj.ve yesterday? A no.


Q, You didn't talk to l.{r Rogers or Ur Appel orUr Darrow


or anybody connected with the case? A No.


Q Ei ther before or after going to th e Tribune offic e?


A No. The only recollection I have of speaking to any


body, I s aid to Harriman in th e noontime I was going doym


to see this article.


Q, And you never reported to him wh ether your impressions


had been confirmed or not? A I m~ have told him I saw


the paper.


Q, After your return did you tell lefr Harriman? A I may


have; I have no recollection of it.


Q Was 1fr Harriman in court yesterday- when you returned?


A. I think so.


Q, When di d you tell lfr Harriman; c:ft e r you cane in the


court room or before you c arne into court? A I don,t know


that I told him.


Q You don't know that you told him? A I don,t remember


of telling him; I may have told him.


Q Is your memory pretty good? A Pretty fair.


Q, You cannot remember 'vh eth er you had repo rt ed


il1g your testimony ,men you knew you ':"Jere going on
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witness.


any time with Mr Rogers, ur Darrow or :Mr Appel or arw of


the attorneys in th e court, before you vvent on the stand?


1m APPEL: Wait a moment. The Witness has already answer:..


ed that. He said he did not, your Honor.


lrR FORD:" He said not yesterday. How, I am going into


to e:stablish a matter of probably some importance to the


defendant in this case?


}IR APPEL: Your Honor, I object to tlJat, because the vrit


n ass did not say he hed reported his testimony; because


he liaid he may on returnirig have said something to Ilfr


Harriman about having seen the article, and he didn't


say he reported his testimony. I object on the ground


that it assumes a stat e of fac ts not t estifi ed to ,by the


A yes, I


any time.


llR APPEL: If it is any other time, go ahead.


THE COURT: Obj ec tion ov errul 00.


THg COURr: Obj action overrul ed.


lfR APPEL: Ex:c ept •


Q Answer th e qu astion. . A 'What is it?


TEE COURT: Do you want the question read?


cannot remember these things.


(Question read.)


A I did not -report anythin,:,; except that I m<.\Y have seen


. the paper; I may have reported that.


Q BY 1:fR FORD: You never discussed your testimony at·
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1 A I told you in my first examination here that I talk-


2 Ed vii th Ur Darrovl and vii th Mr Harriman.


Q At that time what d:onversation was had between you?


YR APFEL: Wait a moment. I object to that, your Honor.


lvrR FORD: Withdraw the question.


3
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Q


Q


Q


Q


'Vlhen .and where?· A· Wednesday, I think it was.


Wedn esday? A yes sir.


oAt what place? A At 1rr Harriman's office.


What date vms mentioned at that time about this con-


10 versation? A No dates Yfere mentioned.


tel ephoning Ur Darro'w and so fo rth? A Th ere was no


Did they ask you any


Were the circrunstances discussed? A What circum-


The circumstanc e of your meeting 1rr H:urriman and


questions about that? A no.


Q yes? A yes, sUbstantially.


Q Did you tell them you were unable to fix the date?
r


A I told them that, yes.
,..--


Q. Did you tell them any of the facts about that?


A Did I tell them vhat I was go~ to testify to?


special discussion, no sir.


Q


stances?


Q


MR FORD: Withdraw the question.


Q Waiting for him? A lfo sir.


Q You didn't discuss the SUbject? A Certainly.


Q. '\Vhat was the discussion on that subject?


lfR APPEL: We object to bat as immaterial.
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that.


was arrested? A No.


We obj.ee-t co that-be~that


been asked and ans~B~oh,
.-""'~.~


me fram the-number of times


A Hobody tol d me anythine wout


And you t old them that the only way you could fix


/


.And di del' t Mr Franklin tell you t hat Franklin '.T!8S aI'-


Didn't l[r who t ell me?


.And you never had any suspicion that it was the 28th


Mr Harriman?


several times; it looks to


a man might truthfully say several hundred times, that is,


for annoying th e vritness and spending time.


in size, and I obj erit to the repetition of the same


question over 'and over and over again; done purposely


date \'VaS the 28th? A No.


thought it was about a week before election and that I


thought it was about a week before el €etion and it was


dat e would be tog 0 dovvn to th e Tribun e offic e and look


at the editorial of November 28th? A I told them I


rested on November 28th?


Q


Q


same day Franklin was arrested and nobody told you that


the day of this e di torial.


Q Didn't 1J:r Harriman tell you it was the day Franklin


Q Nobody told you the day you had the conversation ~ith


Q


c
, -APPEL: Wait a minute.


has been gon e into an d. has


Harriman' and the day you telephoned to Darrow was th e


Q


Q


until youwent do,vn to the Tribune office?
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A Oh,


A yes, and again in },fay before I


Obj ection OJ erruled.


We except.


Read th e quest ion. (Question read.)


THE COURT:


UR APPEL:


URFOBD:


yes.


Q .You had a suspicion that it was the 28th? A yes.


Q Where and upon ~hat did you found that suspicion?


A Well, it V>0S not a suspicion.


Q Well J belief. A It ',~!as a beli ef.


Q Belief, yes. Upon what did you found it? A The mat


ter had been discussed by me withMr Harriman at some


length in December.


Q Oh, I est Dec ember?


went up north.


Q Again in Hay', t\'10 conversations? A yes.


Q You recall distinctly tyro conversations wi th ur Har


riman? A yes.


Q Do you recall any oth ers? A no.


Q Those two with llr Harriman, do you recall any conver-


s ation s va th any other persons? A Never talked with any-


body el se about it.


Q Never talked with anybody else about it? A No.


Q .And th e only time you ever talked '7.'i th Mr Darrow


it was yesterday? A Wedne sday.


Q Wednesday? A yes.


Q .And at that time no mention was mme 0 f the dat e?


A I beli fNe not.
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1 Q Did you tell him you di dn It know wheth er it was the


2 same day Franklin was arrested or not? A I told him I


3 was not certain of the day of the month; that it was about


4 a week before election.


5 THE. CaURI': Gentlemen of the jury, bear in mini your for


6 mer admonition. We 'will take a recess for five minut es.
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saw ~llr. Harriman?


(After recess)


Just a moment--a.t what office--was


We will be ready in just a moment, your Honor.MR. FORD.


counsel look at.


We sent up for a document.


THE COURT. All right.


MR ".FORD. Q :~r. Bawley, when you looked at that editorial


yesterday you are absolutely sure it was t1:e same editorial


upon which--upon the reading of which you went over and


MR. APPEL. That has been asked and answered qui te a


number of times, your Honor. We object upon the ground it


being a repetition.


THE COURT. Rverruled.


A Yes.


MR. FORD. Q Do you desi re to look at this hefore 1 show


it to the wi tness?


1m. A-PPEL· No.


MR. FORD. Q 1 e:;:hibit to you a bundle of files of the


Express--or the Tribune--


MR • APPEL. 1 submit, your Honor, no one has tes tif ied to


a bundle of files of the Tribune here.


MR. FORD. Of What pUrports to be the files of the Tribune.


1 will put it that way, which 1 have offered to let


it the edi tor ial off ices in the Express Building or the


Tribune that you saw the files yesterday?


MR. APPEL. Wait a morrent--he has already answered that
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1 1 object on the earne ground.


2 THE COURT' pverruied.


3 MR • APPEL- Exception.


4 A 1 t was on the e econd floor of ~he Express Building.


5 MR e. FORD. On the second floor of the Express Building,


6 what is known as the editorial offices there? A Yes, sir.
. up see


7 1 went/to/the city editor.


8 Q NOW, will you look at this file and tell us whether


9 this is the same one you looked at yesterday or whether it


10 appears to be the same one? A It appears to be the same


11 one •


12 Q Will you look at the files of November 28 th and point


13 out the article to which your attention was cal1ed.


14 A flere is the article.


15 MR. FREDERICKS. The witness points to an article.


16 A 1 don't know it is this particular one 1 read; here is


17 the article.


18 MR. FORD. On the last page of what purports to be the


19 issue of November 28th? A Yes, sir.


20 Q Now, will you indicate--


21 MR. APPEL. The editorial page? A Editorial page.


22 MR. FORD. Will you read to the jury that porti:m 1ilhich


23 you read yesterday in the editorial?


24 Q Read it to the jury. A (Reading)


A Yes.


"In the bel ief


25 tha tall n:en should be equal befor e the law, that all


26 men should have equal oppor tlL"1i ties for a livelihood,







1 government should be a democracy instead of a plutocracy,


2 the Tribune supports the candidacy of George Alexander


3 and urges his election. And this it does withou tallying


4 itself in any way or makl2ng any terms of any kind with


5 any.agency of any sort or sabrificing one of its principles


6 or one of its convictions."


7 MR. FORD. Q tS thata11' you read?yesterday?


8 A That is all 1 looked at yesterday.


9 Q And is that all that convinces you that the city admin-


10 is-:ration or the Good Government forces were allied with


11 the liquor traffic? A No, that is not all.


-12 Q ~ut that is all which you saw onthat occasion in the


13 Tribune?


14 MR. API'EL. No, that is all he saw yesterday.


15 THE COURT. 1 think the record so states.


16 MR. FORD. Q ~s that all you saw on November 28th in the


17 Tr ibune wh ich added to which you aIr eady knew convinced


18 you that there was an alliance between the Good Government


19 people and the liquor forc.as?? A Tha.t is the onlE


20 admission tha t 1 ever saw the Tr ibune--or partial admission


21 by th e Tr i bun e •


22 Q And the moment you saw this startling announcement in


23 the preso you irmedia tel y flew over to the headquar ters of


24 the Socialist headquarters and 'there conferred with Mr.


25 Harriman about this startling admission?


26 MR. APPEL. Wait a momen t--we obj eet to that







1


2


3


4


5


6


4539


has been all gone over and it has been asked and answered.


MR. FORD. Not in connection wi th the document.


THE COURT. Objection sustained.
,


MR. APPEL. Is this document in evidence, your Honor?


THE C01JRT. It has not been offered.•
MR. APPEL· Well, it was allowed to be read to the jury.


7 1 simply wanted to know if it is in evidence.


8 MR. FORD. Q At the time you read this admiss ion--


9 THE COURT. Wait a moment--


10 MR. APPEL. Let's get this straight. \"'e want to know


11 whether this d'ocument is in evidence.


12 MR. FREDERICKS· We haven ft offered it.


13 THE COURT. They haven 1 t offered it.


14 MR • FREDERICKS· We are -traveling along, when we offer it


-15 then couns el will not ice it.


16 MR. FORD. Q At the time you read this admission in that


17 editorial did you read the whole of that editorial?


18 A 1 don, t remember.


19 Q Don't you r emember that you did '/ A 1 gl anced it down,


'20 1 read it.


21 Q Read the Whole of it? A 'T think so •


22 Q 'I'ha t admission was no t modifie d or strengthened ei ther


23 way by anything else in the article that you read?


241m • APPEL. That is call ing for a matter of opinion, it is


25 incompetent, irrelevant and inmaterial) calling for his


26 c or:clusion upon matters Which are not in evidence, the
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1 article not-1:5eing"-in-avidence ,····theed·itortal-no'LJ::le ing
.'


2 in evidence. Now, he is asking concerning other matters


3 ther ein and asking him for his opin ion as to wh ether that


4 statement was modified or not modified by other matters,


5 which ia not before the court and it is not crosa-examina-
•


6 tion.


7 MR. FORD. If the court please, it is true that what he


8 then thought about the article, whether it modified or strB g-


9 thened it would be a conclusion. It was a conclusion on


10 i'10vember 28th. Now, whether or not he had auch a eonclu-


11


12


13


14


sion as a fact concerning which the witnessp annot tes


tify{ he cannot give his personal cop.clus-ionsbuthe may
,." _.~.--...--


testify to the fact,~l1.at--he-·h~d forn;ed certain conclusions
"------~---_.-_.~"..__._-----_.---._-_._-'~------


on a certain day.


15 MR. APPEL. Add to my objedtion th'lt no foundation haa been


16 laid.


17 TnE COURT. nverruled.


18 MR. APPEL. We except.


19 MR. FORD. Q Answer the question. A Vlell, 1 don't know


20 that 1 understand the question. The question is involved,


21 that What 1 knew of my own knowledge or what 1 thought 1


22' knew, ani th is ar tiel e here or wha t.


23 MR· FORD. Read the question itself, Mr. Smith.


24 (T,as t ques tion read by the reporter. )


25 MR • FORD. Q As far as you now recall. A 1 think not.


26 Q Do you recall at this time that the article read as


follows:
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MR APPEL: Wait a minute. YTe object t.o the asking what


theerticle read; the article is the best evid.ence, no


fonmation has been laid; the article not being in evidenc e.


Vve obj ect to the District Attorney reading a paper that


has. not been admitted in evidence; no foundation laid. for


its introduction.


lfR FORD: I am testing his memory at the present time,


and asking him if the article --


MR .APPEL: He cannot read anything before the jury unl ess


it is in evidenc e.


l-l:R roRD: Then I offer the editorial from which the vJit


~ess read an extract, and I offer the Whole of the edi


torial in eVid.ence, as People's exhibit No.41.


1Jm ~PEL: We obj oot upon the ground it is incompetent,


irrelevant and immaterial for any purpose whatsoever; it


is hearsay; that the question before the court here is


not vfhat the article says, but·what he gathered. from it,


what induced him to go there, what gave occasion to it,


and the witness h85 pointed out Yfhet gave occasion


to his going to see Mr Harrimen about it, and whet imp:-es


sion he gathered, and what conclusions he came to from


the matter he has referred' to, VKJ atever th e articl e is i t


self, is innnatel'ial, cuts no figure, no foundation has


been leid and it is hearsay, and it is not cross-exa1nina-


tion.


THE COURT: Obj ootion overruled.
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1 ],fR APPEL: Exc ept ion.


2 Jm FOB.D: Did you now -- I have offered it in evi denc e,


3 and it is admitted in evidence. I v1111 now read it to


4 th e jury: (Reading:)


5 Tha~ is the heading.


"As it v: as in th e beg inning. "


(Reading.) "The position of the


6 Tribune VIi th relt\tion to the great issues of the day is


7 not only unchang~d. but unchangable. It stands on the


8 principles it declared the day itves founded and. its pur


9 pose is now, as itvJ8s in the beginning.


10 In it.s first issue the Tribune asserted this belief:


11 the Triblme believes it (Government) should be ~1 democ racy


12 instead of a plutocrac1'r. It will be the mission of the


dangerous power.


all its might for the establishment in government (bf


of its methods or any of its allies. It resents every


It has fouto;ht wi th


est sYmpathy wi th th e plutocratic system, 'whether as


applied to busin ESS or government.


reforms thc.t will place the power of government securely


state or nation, to the control of the interests. It


hates plutocracy (?nd all its works, rod nwer will be


found rendering service to that unwholesome and most


attempt to subj act government, wl'lether in city, county,.


in the hands of the plain people. It never has stood


end does not now stand for so-c 5l1e d big busin ess or tny


Tribune to fight the peopl e t s 'battles.


This newspap er never has had and has not now the slight-
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1 This paper was founded to serve men, not. money -- to


2 aid in the EStablishment 0 f the supremecy 0 f human rights


3 over propeJtyrights.
-- As was declared in th e fi rst issue:


4 We have no political cmbitions to gratify. Our only aim is


5 to sprve hUlJlanity. Humml. rights too long hare been ne-


6 gl ECted in this land. The Golcen::alf has been exalted,
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and property rights have been made more sacred than human


rights.


The exaltation of the Golden Calf has been achie~ed


at th e cost of the happiness of millions of men and women


who have been made to toil in the past, under bitterly


unjust conditions, ....!hile their blood and tears were coin-


ed and c "pitalized into property by privil Eg ed plutoc racy.


Property has been deified while humanity has been dis


regarded. Holding sue h convictions, the Tribune asserted


on the day of its birth: All men should be equal before


the lciw; ~ll men should have Equal opportunities for a


livelihood. unfortunately, as conditions now are, the


poor Irlan does not alYloYs receive justice; neither does he


receive equal opportunity for livelihood. The Tribune


"nll strive to correct these evils. We expect to be


roused; we expect to be misunderstood, but 'lIe will ever


continue our fight for righteousness end justice.


The abuse that was prophesied has not been withheld


and the misunderstandings that~ere foreseen have dis-


closed themselves, but,serene and unchanged in its co
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victions, resolut e in its devotion to th e plain people


and its hostility to plutocracy, the Tribune pursues un


flinchingly the course chartered for its guidance when it


sprane into being.


Ip belief that all men should be equal before the l?ll,


that all men should have equal opportunities for a liveli


hood, and that government should be a democracy instead


of a plutocracy, the Tribune sUl)ports the candidacy of


George Alexander, end urges his election. And this it


does vrithout allying itself in eny way or making terms of


any kind with any agency of ~ny sort or aacrafising one


of it s principles or on e 0 fits convic tions. Free,


independent e.nd devoted to humanity itwas born an~devot


ed to humenity, independent ,md free it 'T'.d.ll remain."


Q. And you thought that that article indicated that


there ~aS an alliance between the Good Government forces


and the liquor interests? A Youare after my thoughts


now?


Q. yew. A It confirmed l1'J3l'! thoughts.


Q. Will you read that Nlswer? (Last ,mID"ler read by the


reporter.) And the moment you read that c:rticle you went


over to s ee ~.rr Harriman?


HR APPEL: We obj rot to t hat because t hat has been asked


and answered several tim es.


THE COURT: Obj3tlction sustained.


lJy
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1 MR FORD: You considered it of such great importance that


2


3


4


5


6


7


you vaited 10 minutes for him until he could come out of


a meeting, at the door of the Temple, or of the headquart-


ers?


JlR APPEL: We obj ect to that upon the ground it is incom


petent, irrelevant ,lnd immaterial, has been asked and


answered as to what he did.


8 THE COURT: I t has been asked and answered.


1J:R APPEL: We exc ept.


ei ther on e.


THE COURT: Overruled.


Not as to Y,heth er he considered it of great


And you considered it of such great importance


I was not there 15 minu tes.


I considered it of importance.


FORD: It


A


impo rtan~e; that is the point.


A


THE COURr: Oh, yes. All right. In that vie'w' of the


MR FORD: Let him state it now.


that you discussed it for 15 at 20 minutes vdth ur Harri


man c.t the Socialist headquarters?


MR APPEL: The same objection as last.


URDARROW: I object on the further ground he didn't state


the exact time, that he either waited for him or discussed,


question, you cm have it. Overruled.


UR APPEL: Exception.


11rRDARROVl: That is proper.


UR FORD:
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MR FOW: How long were you there? A I VIas t bere a few


minut es; long mough for him to read it •.


Q You considered. this admission so startling that you


would not telephone from the headquarters but went back


to yDur own office in order to preserve the secrecy cf


your communication to Mr Darrow.


:MR APPEL: We obj ect upon the ground it is incompetent,


irrelevant and immaterial, and not c ross- e:):amination; has


been asked an d answered.


THE COURT: overrnl 00.


A That v~S not the reason I went to my Dvm office.


MR FORD: It was not the reason? A No sir.


Q You went to your office to telephone to Mr Darrow,


didn't you? A I did.


Q You considered that 'Ill of these things indicated


that the liquor interests were allied with George Alex


ander? A Oh, I 1m eN that before.


Q But this confirmed it? A This confirmed that


these fellows had made the bargain.


Q What fellows had made the bargain? A 1fr Earl end


his followers.


Q Had made a bargain? A yes sir; acquiesced in the


bargain.


YR FORE: That is all.







4547


1 REDIRECT FX.A1J1:IHNl'IOU


2 MR APPEL: :Mr Hawley, you spoke here that in view of what


3 you had a discussion you had had th e night before,


4 that on themorniIlg'of the 28th, your-ead this article


5 with reference to the Tri'bune's attitude here Y/ith ref-. -


6 crence to its associating itself with interests and so on.


7 referred to here in this article, t hat your beli ef \1i'aS


8 th En C onfi rmed that t bere had been such an allianc e.


9 1m FORD: ,Just a moment. We object upon the ground it is


10 not redirect ex:amination.


11 },~R APFEL: That is only l)reliminary.


121m :BOWL: If the court please, the vfitness has tJ.-


13 l' eady testified --


THE COURT: The question is withdr~v.n.


MR APP:BL: I withdraw that cpest ion.


discussion the night before?


UR FORD: Objected to upon the ground this is not new


This cross-eXElllination of ours was all predicat-tion.


fore, cannot properly be sUbj oot of redirect examina-


ed, as far as these papers ':rere concerned, on the origi


nul declaration of the vri tness t bat he had been to the


matter brought ont on c ross- examin(:ltion at all, and there-


MR APPEL: Now, you say you had discussed this sa11le mat


ter to \'\hic h you l'eferred as being c onfi rmed by your r ead


ing this article on the mOl~ing of the 28th, you had a
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not new facts concern-


a new subj ect. Obj ect-


He cannot e~amine on the same


does do that, but it is the same subject mat


v/Cinted to go into it fuller thm he


ing the matter, but


cannot do it on


matter. There must


t er,. and if


THE COURT: Read th e qu estion.


(Last question read by the repo ner.)


JIR APPEL: You had a discussion th e night before.


13 x21z:1ina t. ion.


did, he should ~e done so on direct ex:amination. He


1m FO'FID: Objected to upon the ground it is not redirect


e d to upon t he ground it is not~irect examination.


UR APPEL: They brought out this m\itter, we couldn't ask


him wha t the article s aid or anythi~ at all ab out it.


We simply asked him for th 13 sUbj ect, ~at gave ~ause to


this meeting, to shov; the reason for th~(Ileeting·. They


brought out <Jll the elrticles; ....,hat conver}'ationl they had


and discussions c.nd so on, "nd the vd. tness ·'~.as answered


\
here that he knew before that. Now, \'hen they\ brought


\
that out on c ross-examination, we have a right t\()\S\hOW


that he new about it.


1\\h at <:rticl e had confinned an impression previously form~
""",


2 e <L Now, our cross- exunination is not new subj ect matter.


"-3 It ma be nmv facts brought out concerning it. Cross-
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1


2 MR APPEL: You h ed some information concerning this alli


3 ence between the liquor interests and the Good Govern-


4 ment. A I had inforrnat ion.


5 Q .\},here didyouget it? A lvfay it please the court)


6 I would rather not tell.


7 MR APPEL: well) it i~ important to us.


8 MR FREDERICKS: We ere not interested, your Honor. I


9 don't think it is material.
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UP. APPEL: I will ask this question: isn't it a fact that


over "t Levy's restaur~mt that they had formed an olli-


aIlC e betvreen those fo r the el ~tion 0 f llfr .Alexander, in


charge, and the liquor interests before you read. this


article, and that (;S soon as you read this article saying,


1~T.h e Tribune supports the c andi elacy of Georg e AI ex:ander
A


and urges his election·) c11:d this it does without allying


itself in my vmy or malcing any terms of arv kind wi th any


agency of any sort or sacrmfising one of its principles


or one of his convictions." Isn't it a fact that then


when you rec.ld this it confirmed the infonnation that had


been 8~ven you, in your mind?


1m FOT:ID-:-J-HB-t a mOnLextt_t-!lOw. To thzt w~~upon the
/


ground. that it falls for hearsay, with som13/"a,.gue and


shadowy person the night before G'It som~/cafe) the loca
-_/


tion 0 f vrhich is not even in eii9-£3nce befo re this cou It.
",/'


I don't know that it cOUlg,/"oe- any more vicious hearsay,,,-
//







this out, and we have a right


to explain it.


complex.


4bOUI


because it is shauowy and indefinite; it is compound and


was pr esent and all about it.


jm H.OGERS: Now, if' counsel y,il1 just be


Honor please, he 7ri1l find out t bat this


lvTR APPEL: Now,


]JR NffiDERICKS: It is fu-.rther immat eria 1 on th e ground\ '


that this witness has prev,~ously stated that he kn elf the
\


::::U::t:::e::;::rtin
g Georg~ Alexander, and that is all


MR FORD~ And further, your\onor, it calls for a con


versation concerning which no ,ndation has been given,


I tried to put all this objrotion\in at once, but Ivras
\


in terrupted, your Honor; no 'founda'~ion laid as to th e


conversations, as to the time,p1"'\ and persons pr esent',


We '!r<mt to know, if it is ~H1missib1e \it all, who the per-
\


son vms 'nth whom he had such a conversation, \mO else


l,!R APP:EL: They have asked him his condition of mind. Now,
'\


"


we have a right to bring out everything, wery infoma-. \
tiou, ev~,ry fact that he knerT for the purpose of shovving


to this j~ th at he had a reasonable ground for forming


an opinion \at 1 ell him to this conferene e with llr ~arriman,
your Honor. \


1m FREDERICKS;\ t is furth er immaterial, your Honor, on


, the ground --
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\"
which the court deemed to be a proper question. Now, the


\
court is not going to require him to do that unless the


'l


counsel propolIDding it desires to ha~~ it.
\.


ask him th at for?


UR APPEL: yeS, your Honor, we want it~,
\


THE COURT: If that position is to be adhered to, it is
\.


obvious there will be same v~gueness in th~s matter, if
\


that is tee si tuation. \
>,
'\


UR APPEL: The weight of the wid enc e is for \he jury.


Th8"J have asked him, your Honor, whether it i~upon these
\


simple Y/ords that he formed t hat 0p~nJ.on. What \did they


\Vh.atdid your Honor allow th~ to ask
\


that for? For the purpose of indicating to the ju\Y that


this thing here is vague and indefinite, that i t CO~eyed
no information to him, but your Honol)' language must b


close to 175 pounds, and is in most elegant


Condition. The_~~ '.. no thing shadovJY 0 r vague about him.


If you will wait "'\ttle while he Yrill find it out, and


then. all this vcgueness and shadowness that is in his mind


now will disappear. \


]lR FREDERICKS: I think t),\e question is so .complex, you~


Honor, i~ \ull be impossib~ to be answered.


1m APP:BL: I don't knOVl anytlting about complex questions.
\


.Anybody \vho can read can undel'stand the question.
\


THE COURT: Thevagueness, if a~, consists in t.he witness'
\


own statement, that he prefers no't to ansvfer the question,
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26 1[R .APPEL: I wi 11 wi thdraw it now.


clear. You ask-


I will ask a straight question --


and must be int erpreted in the light of the


~nd the surrounding circumstzU1ces and conditions


proper.


TEE COURr: Well, now,


~construed
\\,


si tu'-ation
"\


qu EStion wi thdraym?


THE COUHl.': On e moment. I ,/ant to get th e r eco d straight


ed out. There is one question vmich the vntness~en to


be relieved from answering. rod counsel obj ec ted. ~\ere


has been no ruling and no d.isposition of that. Is th~


nected. with the liqIJor interests, that such alliance had
~\


been formed, and that Vlh~\he read this article in which
'\


the Tribune undertakes to S8y\ while he supports Alexander,
\,


he does not wish it understood\,that it allies itself 0 r,


,
in whi~h the language is used, especially by a newspaper~


~....


Now, we p;r:opose to show tbat this language, standing by
\


itseJ,f, to a,person not infonned of the facts, not inforrn-
\,


ed as to v;h at"\egency tha tis referred to in this s:-ticle,
",


that it migh t ha"'~ no meaning, but to a \vi tness who had.,
"\


as my question indi"h~tes, and as I think he will testify
.,
"to, your Honor, that he had been informed by persons con-


'.


makes any terms of any kind wi th\any cgency of any sqrt,
\


that he then knew, and was confi~ed in the opinion that
\ '


the information given to him Vfas COl'\8Ct. now, that is
\


MR APPEL:
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is not wi thdrawn.


I have stated the object


is \vi thdravm.
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thought he had wi thdrawn th e qu estion.


question, but th er-e is another


the cou It •


Now, we start in on a new proposition •. Let's


All right. lJr Appel, reframe your qu est iQn....
........ -----.


NO\7, j;Ir Witness, had you discnssed with a:qrone,


question read.


TI-ffi


question
•


have


and to put him right.


llR APPEL:


UR APPEL:


what cottnselEOC}Jects to show.


1m FO RD : The


THE COURr:


of my qu estion, and I wil'~ ask him a question --


MR F01ID~ Before counsel ~s another question, I move the


t-e~timony of lfr Rogers 'IlTi th ~ard to theYleight and condi


tion of some person be stricken~t. as being unsworn and


not responsive to any question. \
~


THE COU Rr : I do not reg ard it as t ';}S~imOny, but as to
',.
"
\,


UR FOB]): I thought he was testifying. '\.'.
'\.


THE COURr: That was the 'purpose of the test~mony, was it


>'"not, l'[r Rog ers? '\.


MR ROGERS: yes sir, an d to cl e..ar my fri end's mind l~P:f,


~


or had any information fram any person prior to the 28th


day of Hovember, 1911, concerning any alliarce, if at all,


between the liquor interests end the interests of Mr


Alexander, insofar as the election then ensui~~ was
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:MR FREBERICKS: That is objected to -- vlell, that is


or no, I suppose.


THE COUET: yes, the qu estion calls for an an S\"!er yes or


no •
•


A yes.


THE COUR'l': Did you hear the answer? A Yes.
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Ip Q From whom and wr.ere did you obtain that inforn,at ion?


MR. FREDERICKS. That is objected to as imrr,aterial, the


questicn being; the pertinency of this matter, being that


the wi tness says he remembers this date because of the


5 fact that this article here showed an alliance between the
•


confirmed in my mind by a conversation With a man in the


saps)


Read the


MR. APPEL. Read tbe question.


(Question read. )


It was a matter of quite comn;on discussion and


A Do you ask for the name of the person?


que a tion •


6 liquor interests and the Good Government forces. Now,


7 going back to a day or two before where he learned in aorne


8 other way that there was an alliance between such forces,


9 if he did 80 learn, would not have anything to do with


o case; this hangs right on this editorial, and if this


1 editorial has absolutely nothing of that kind in it--


2 THE COURT. 1 think that the--


13 MR. DARROW· May 1 sugges t--


14 THE COURT. 1 am about to rul e your way •


. 15 MR • DARROW. 1 migh t spoil it.


16 THE COURT. The objection is overruled.


MR. APPEL. Just answer the question, please.


2 liquor business ..


Q Anawer the ques tion where and who was that man? A 1 do


r:ot want to answer the question.







A Well, it was with Al IJevy, if you must know.


Q you have to, 1 insist up on it, your Honor.


THE COUR T· l.,ir. ijawl ey, we cannot spare matters of that


kind; your ground for declining to answer is not a legal


ground.


Q


6 Q


7 Q,


~ Q


;!tr. Levy was then engaged in business? A yes.


Wha t business? A He was in the restaurant business.


Where liquor W:3..8 sold and dispensed? Aves.


NOW, when you read this ar tiel e of the 28 th and you


saw here--did you have any discussion with other people


1 about it? A With no one else in the liquor business, ho,


11 sir.


12 Q Outside of the liquor business 7 A Oh, yes, With various


13 parties.


14 Q Now, when you read thisarticle, "And this it does Without


15 allying itself in any way or making terms of any kind wi th


16 any agency of any Bor t or sacr ific ing one of its pr inc i-


17 pIes or one of its convictions, " did you then have in your


18 mind, when you read that, the information th at you had


19 obtained before you saw this article? A Yes, sir.


20 q, And What did you uro.erstand by the words "without


21 allying i teelf in any way or making any terms of any kind


22 wi th any agency of any sort," what did you understani by


23 the wor d "agency? II •


24 If.R. FORD. We object to tha t as incor[;peten t, irr elevant and


25 immaterial what his understanding was; the only material


26 thing befor e the cour t being the fac t tha t 1'e did read
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such an article as fixing the date, th~t is all.


THE CorJR T· The obj ection is overruled.


A Well, 1 interpreted that to be an admission on the


part of ~r. Earle of the Good Government organization that


it h~d caved down the bank.


Q Well, in what particulars? A That they were parties


or cognizant, at least, of this bargain of which we had


been rearing of a week or more before.


Q And that the Tribune was undertaking to say, to keep


clear of it? A To clear its skirts.


Q ijow, Mr. Hawley, did you ever talk to Mr. Rogers about


what your tes timony would be in this case? A No, sir.


Q Did you ever know me to speak to me at any time, up to


the time that 1 commenced to examine you in this court?


A vever spoke to you in my life that 1 know of.


Q Now, you referred also in YCiur examination to an


article of :/'r. Gibbons as appaaring in the same issue of


the 28th day of November, 1911, of the Tribune, is that


right? A yes.


Q 1 attract your attention to this article here.


MR. FORD. That was yesterday when you went down-


MIt. APPEL. Let us wai t unt il--


THE COURT· Any objection~


MR. FOHD. 1 ask cd for information. He is ref err ing to,


now, yesterday he went there, went down, and in his questio ,


1 may have an objection to make.
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it is of any importance.


THE COUR T· Ther e is no ob j ec tion •


MR. FORD. We Object to it on the gro',;nd it is not re


direct examination, immaterial.


TFE COURT. Objection overruled.


MR. FORD. Now, we will stipulate the fact, to save time.


A 1 said 1 saw this article, the Gibbon article.


MR. APPEL. Q ls the article there? A It is •


Q Is it in that issue? A It is on the first page, on the


frcirst column.


1m • APPEL. In answer to ques tions by Mr. Ford here· in the


court room, here in the presenceof this jury and in the


presence of everyone who heard it you were asked -in


reference to an article which you called the Gibbon


article. Take the issue shown to you of this paper of


the Tribune, of the 28th day of November, 1911 and point,


in your own way, wba t you call the Gibbon ar ti cl e •


MR. FORD. We will stipulate it is'titere and he saw it


yesterday.


NR. APPEL. I do not ,want his stipulations.


MR • FORD. And in view of the stipula tion and in view of the


fact it is absolutely immaterial what he did yesterday,


as far as the Gibbon article is concerned.
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l,m • APPEL.


MR. FORD.


1 am asking--


To save time, we will stipulate, 1 do not ttink


26 Q That is tl'e ar ticle you referred to in tes tifying to







1 her e in cross-examination by Mr. Ford? A That 1 saw
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2 yes ter day •


3 MR • APPEL. Now, you~ Honor, we of fer this.


4 MR. FORD· We ask leave to cross-examine the witness before


5 it is offered.


6 MR • APPEL. We delhI ine to allow him to cross-examine the


7 witness.


8 MR. FORD. We ask leave of the court; we object to its


9 introduction •


10 MR • APPEL. 1 offer th is in evidence for the purpose of--


,) 11 THE COURT. Do you desire to examine him on voir dire?


~Ii 12 MR. FORD. On the Gibbon article, yes, your Honor.


13 THE COtmT. You cannot insist on cross-examining in that


14 way, except on voir dire.


15 MR. FORD. This document was not exhibited to us, no


16 fOlJndation has been laid.


17 THE COURT. If that is it why didn 1 t you say so, that is


18 wha t 1 inquired and you 6 aid no.


19 MR • FORD· 1 misunders tood you. We objec t to the quest ion


20


21


22


on the ground no foundation has been laid, the article has


not been SUbmitted to us for examination and we have a


r igh t to cross -examine him upon it.


23 TEE COURT. Oh, yes, you have a right to examine the


24


25


ar ticle.


MR • APPEL. Oh, your Honor, they brought th is book in


26 here themselves, they produced it here.
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MR. FORD. We did not look at the article.


MR. APPEL. All that, is important, 1 want to offer it, 1


offer it for--l am not going to try the case this way.


THE COURT. Counsel has a rigtt to insist on his objec


tion.


MR. APPEL. We have withdra1fm it.


THE COURT. That settles it.


MR. APPEL. 1 simply want to show that the article,here,


as the wi tnes6 explained it, when he read the ar ticle


here referred to, the editorial of the 28th, upon open


ing the book he sa\v thiaarticle there appearing on the oth


page, that is all there is to it.


THE COURT· The offer is now withdrawn.


MR • FORD. No, accor ding to this, couns el has already


examined thewi tnetJs concerning that ar ticle and now 1


think we have aright to look at it.


THE COURT· You will have a chance to cross-examine in a


few minutes, but not now.


MR. FORD. We wi11 stipulate it may be introduced in


evidence, your Honor.


MR • APPEL. 1 submit, your Honor, this way of trying a


case is not proper.


THE COURT. The stipulation has been offered and declined


and 1 see no necessity of referring to the stipulation.


1ffiAppel, proceed, you have a right to proceed with your


redirect examination. At the present time this newsp
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1 far as that, the only thing that has been introduced in


2 evid,moe so far is this editor ial •


3 MR. APPEL. No, your Honor, the witness has t~stified in


4 reference to the Gibbon article.


5 MR. FREDERICKS' 1 think also in reference to the Gibbon


6 article, but 1 don't think that has been offered in


7 aridence, but 1 am not sure onthat point •..
8 THE COURT. He testified to the physical facts of its


9 exis tence.


10 MR. FREDERICKS. What counsel wants to show is that the


11 Gibbon article i8 onthe opposite side of that editorial.


12 MR. APPEL. On the first page of the Tribune.


13 MR. FREDERICKS· Onthe first page of the Tribune.


14 MR. FORD· We will s tipula te tha t I>


15 MR. DARROW· That is not what we want, if you will please


16 wait until we get it and then we Will stipulate, it is


17 all right.


18 THE COURT. It is almost 12 o'clock.


19 MR. DARPOi',T We can do this very qUickly, if your Honor


20 w an ts to wai t •


21 THE COUR T• AlI r i gh t •


22 NR. APPEL. Q Mr. pawle,; y, you testified that you spoke


23


24


25


to ?lir. Barr iman wi th reference to the challenge, 1 think


you spoke of a chall enge of :.lr. Gibbon issued to ;\!r. parr ioon


or some discussion, political discussion--am 1 correct


26 about tha t?
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1 withdraw nlY objection.


MR • FREDERICKS. That is objected to on the ground it is


not redirect and imiaterial, for· this reason: the only


thing that this witnes h~s placed his faith on or pinned


his memory to is the edit ial, that is what he has pinned


it to, as he nods his head nry. He has not pinned it to


any Gibbon article or anything e e. NOVI, we Wish to be


at liberty as the facts stand, to about that Gibbon


article to the jury ani to show there


from our view point, that would rec011ec-


tion, and the Gibbon article was not gone into by t .,


witness as to what he has fixed the date With.


MR • APPEL. But he said on cross-exan:ination he read two


columns. Am 1 correct about tha'?


MR. FORD. That was yes terday •


MR. APPEL. Suppose it was day before yesterday 1 He said


so, it was on cross-examination. NoW, VIe want to show


what two columns he read and we want him to identify them.


MR. FREDERICKS. If that is the question, then my objection


MR. Appel. That is all.


MR. FREDERICKS. Tha.t is what hapI,ened yesterday--then


THE COURT. All right.


MR • AP"PEL. Why, certai nly, 1 don't care whe n he read it,


he s aid he' read two colUTliBS and 1 wan t to iden ti fy them.


Q Now, you said, if 1 am right, if not you can correct rr.e-


that you read two colurras in the Tribune of the
25
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~f November, 1911, am 1 correct?


MR • FREDER leKS. Ths. t is obje cted to on the grouI;ld it is


indefinite; this witnees read this paper twice, once


on the 28th and once yesterday, and now which time? One


mignt be objectionable and the other might not.


MR • il1F'T'EIH All right. Q Did you or did you not wstify


on cross-examination, as follows?


MR • FREDF.RICKS. The only point we make, which time the


Ciles t ion referr ed to.


MR • APPEL. ( Con tinuing) __ "BY MR. FORD--" Let me put


the question, --"BY MR. FORD. Q When you went up to


your office and saw the editorial in the Tribune, was that


the first thing you turned to look for? A--Oh, no. Q--You


remerr'ber ar-ything else you read in the paper? A--l read


the first page of it. Q- The telegraph news? A--No,


1 read the political news. Q--On the first page of the


Tribune? A--Yes, sir. Q--Do you know how long you were


there reading the first page?" "MR. APPEL, That has been


answered. averrul ed. Exception. A--l have given it to


the best of my recdUection. 1 might have been there 5 or


10 minutes in my office. Mr. Ford. Q Do you remember any


other page you read besides the first page? A 1 did not


read the fir 8 t page, 1 read thoe e things th at inter es ted


me on the first page. Q,-_The political news? A--Yes, sir.


Q-_Several colur:ns of pol i tical news at that time~ A--l do


not think there was but two. Q-'Two columns? A--Yes,
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Q--National politics and so on? A- "No, it was about a


Republican meeting the night before. Q Debate between


Mr. Gibbon and Mr. Harr iman? A No, a speech of Gibbon, it


related to the canpaign." Do you reme~ber having so


tes~ified on cross-examination? A Yes, sir; 1 do.


MR. FORD· Just a moment--


MR. AFPEL. Q 1 attract your attention to the first page--


. MR. FORD --Just a morent--let me get in my objection.


THE COURT. Let us have the obj e etion •


MR. FORD. We object to it as an attempt to impeach their


own Witness, not the best evidence, merely a question has


been answered, but that is not the proper way for them to


read to their own Witness What he pas testified to during


the same examination and questioning him concerning its


correctness, the reporter will testify to the-.t.


MR • APPEL. 1 read it because they said they had not been


questioning him about it


MR. FORD. We did not say anything of the sort. Captain


Fredericks objected to the question preceding that on the


ground that the question did not show whether it was


referring to What he read yesterday or what he read onthe


28th day of Noven;ber, it was vague and indefinite, un


certain and no foundation laid for im asking, that is the


obj ection.


TPE COURT. Suppose you are right about that, the question


amounts to an interrogation as to what columns of
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referred to in his cross-examina t ion"


MR. APPEL. That io all.


THE COlJRT. Now, if there is something more in the ques


tion it is mer e Burp lusage and 1 see no harm in it.


MR •• FORD' 1 object to hris reading page after page


of the transcript inthe form of a question to his own


witness, consuming time.


TPE COUR T' I regard it as surplusage and th e time has


already been consumed.


MR • IDORD. It is a precedent, your Honor, which if the


court does not sustain n'l!Sw wi) 1 be followed out further,


that is all.


THE COl"'R T. 1 think not. 1 regard it as surplusage and


an unnecessary part of the question, but it is harmless.


~ow, let us go on and have the answer.


MR. APPEL. Q }I'ow, :i!r. Witness, 1 attract ycur attention to


t he first page of the Tr ibune produced here by the prose


cution of date of November 28th, 1911 and will ask you to


point out to the court ani jury what artic1e you referred


to as haying read onthe first page of that paper of the


day in question, just look at it, just examine it. (Witnffie


does so.) A Well, this is the article. (lr..dicating.)


Q. This one which says, "Gibbon Challenges Harriman to


meet hirr. on 8 taten,en t on aqueduc t and harbor issues? II


A Yes, 8 ir •


MR. APPEL. Now, your Honor, we offer it for the







Th3. t is not the ques tion, your Honor.


l,et me argue the point.


Just a moment, gentlemen, 1 want to look at
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of identifying the article referred to by the witness, we


offer this article ir- evidence.


MR • FREDERI CKS' 1t does no t g,ppear to be a speech, your


Honor.


MH. 'AFPF.L. It makes no difference whether it is a


speech or no t ,


THE COURT. Do you object?


t1R • FREDERICKS. Yes, we object,


MR DARROW. Just a minute,


THE COURT. 1 want to hear the objection,


MR. FREDERICKS. 1 object onthe ground it is immaterial.


MR. FORD. This Witness haa testified, your Honor,~that


he did not look at that yesterday to refresh his recollec-


. tion ,


MP. AP"PEL'


MR, FORD.


THE COURT.


it.


MR • FORD. 1 ask counsel to not interrupt me.


MR • ArPEL. 1 am going to read tbis again, yc'ur Honor, as


be ing asked, what he read on the 28 th day of 1Jovember,


1911, and he said he read two colun:ns, one on the first


page and one on the editor ial page,


THE COURT. Q m 1 u rders tand you, ;i:r. Hawl ey J to say that


the two colunms pointed out by you just now are


colulllns referred to in your testimony? A Yes, sir.
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THE CLERK. Defendant's Exhibit K.


to ass ist •


have.


The clerk is out and wi' 1 you, :·!lr. Repor ter,


Def endant's exhibit What?


THE COtffiT. ~he objection to the introduction is overruled.


MR. APPEL. We ask that it be marked defendant's Exhibit,


that is, on the record here.


THE COT.JRT. Yes, sir , it will be so iden tif ied •


THE COURT' Ithink it is probable that copies of that date


THE COURT


MR • APPEI. •


MR •• APPEL· Cannot we get a copy of this?


MR. DEHM. There are two copies there.


MR. FREDERICKS. No, 1 do not think so. We will be glad


MR. FREDF:RICKS. But 1 think they are different edi tions.
~


If counsel can find one we wii] be glad to supply it.


MR. APPEL. You have more means of supplying it than 1


get the number of the exhibit and make a copy afterwards?


TFE RF.POR TEP • Yes.


can be produced.


MR • FORD. 1 went down there this morning and there are no


copies available and they told me the other side had been


ahead of us and could no t find' any, so 1 do not suppos e


ther e ar e any that ar e avai lable •


M~. FREDERICKS. Well, we will try to get one.


MR. APPEL. Then, for the present this will be What, defend


ant's exhibit?
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wr i tten •


THE REPOR TER. Yes.


notes.


"Gibbon challenges Harriman to meet him on


THE CLERK. Exhibit J.


THE COUR T . Exhibi t J.•
MR. DEHN. pas the reporter the change in the correction


of that exhibit number?


MR. APPEl.. 1f we cannot get a copy we wi 11 have it type-


MR. APPEL. Now, may we, with permission of counsel, waive


reading of it?


to be extended into the record by the reporter, is as


MR. FREDERICKS. Yes.


(Tte article last referred to and muked Exhibit J


THE COUR T' Def endant t s Exhihi t K •


follows: )


rl.R • FR}~DERICKS. Let the reporter make a copy of it in hiD


MR • APPEl,. yes.


THE COURT. That will do. It Will be extended into the


record at this point.


and cheer when defy is hurled at Socialist standard bearer.


Good Government rally greatea t of campaign. Oppos i tion


charges refuted and demamers of honest mn are denounced.


Every irrportant campaign argument bearing onthe aqueduct


and the harbor administration advanced by the Harrirran


lfiorces W3.S branded as false ~ the Temple Auditorium 1


statement on aqueduct and harbor issues. Citizens rise
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Enthusiasm rune high. Crowded


as the greatest rally inthe cawe <f


the struggle for con-


the canpaign, as w


trol of moo ic ipal affair


goed


4


5


6


1 night, and the socialist standard bearer was challenged


2 to controv~~t the refutations made during the speech of


3 It was the most sensational episode of


7 to the admission long


8 before the speaking began, e monster auditorium was the


9 scene of the mos t en thus ias ti ruee ting yet held in the


10 city • As at the first rally the auditoriulI., there


26 vigorous tban Judge Gibbon's speech was that of Mrs. l,ou


No less


There was no repeti-


tion of the former meeting.


patriotic oratory silenced them early in t_~vening and


later the opposition adherents sat in silenc while COld,


hard facts regarding their candida.tes, treir c use and


their pet campaign arguments were hurled


merciless rapidity of a machine gun.


ged. When Gibbon rid.dled ; the chief arguments 0:( the


Socialist speakers and writers there were bursts of\apPlause


but when he challenged the Social ist candidate for M~ or .


to meet him on the platform and endeavor to refute


statements ~egarding those same arguments, the entire


13 their party candidates were


11 were a number of Harriman support s pl'eaent who made


12 manifest their presence by incipient


25 bouse arose in enthusiastic deILonstration.
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v. Chapin of the Women's Progressive teague, who spoke


firat, 'No real progress,' said Mrs. Chapin, 'is based


on anything except justice, honor and experience. The men


on the Good Governnient ticket aBe asking your


on these grounds', onthe other side there is defamation of•
honest men and decrying of the work which these Dien have


so succes sfully carr ied on. Wher e Olen have done what the
~


Good-Gov (Continued on page 3, Col. 2.) Pointed truths


that won cheers at great rally -Friends, 1 am


going to be reelected Mayor a week from tomorrow, and, as


in the pas t, 1 am go ing to 'te the· rrayor of all the peopl e


and 1 wi11 treat you people (to the Socialists) just the


same as if you had voted for me, It --Mayor Ilexander. "When


the red flag floats over LOB Angeles it will float there


for the same reason that it floats over a business house


that has failed.It--Mrs. Lou V. Chapin said, 'the city


cannot write a contract that Will take from its people the


waters of the Owens River. Every statement made by the


opposition charging graft in the harbor administration is


a .lie. 1 am personally responsible for everything 1 say,
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1


2


3


everything I say and if challenged to prove my stat ement s


I will meet Mr Harriman on th e platform any night this


week and furnish the proof." -- Thomas E. Gibbon.


4' would not say that if you scratched a socialist you would


else?


will now adj ourn until 2 0 I clock. Is th ere something


'An earth-


hvemeet in the interests of a city,Tracey C. Becker.


fin~ an anarchist. I will s~, however, in this cmnpaign,


that if you ooratch an anarchist you '.vill find a socialist;J(


quake v[ould be insignific ant compared wi th th e inj ury to


Los Angeles by a Socialist victory.' R. D. Richards. If)


THE COURr: Gentlemen of the jury (jury admonished) vre


not a party, nor any class that rates class hatred for


partisran purposes.' Rev. Matt S. HU~hes.


1rR APPEL: This pap er ,:rill be here?


THE couar: yes, it yrill be here until it is voluntarily


disposed of, until both p&ties consent to its leaving.


I suppose that will be this afternoon. The court wtll


rojourn until 2 o'clock.
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a moment.


How do


August 7, 1912;2PM.


FREDERICK MAYER,HENRYOSCAR


on the 27th that 1 don,t think is quite clear.


you conclude- that the receipt was given by you on the 27th?


Is it a matter of melLory or because it is dated the 27th?


MR. APPEL. Wait a moment •. We object to th~ upon the


ground it is not redirect or recross or anything brought


out by the defendant, upon the further ground the witness


r.as fully answered, and on the further ground that it calls


simply for an argurr.ent upon the facts stated by him.


MR. FREDER IC KS • No, it isn't that, your Honor. 1t


THE COURT. All right.


AFTERNOON SESSION.


Defendant in court with counsel


THE COURT. Gentleffien, the clerk has just called my atten-


tion to the fact that the receiptoH'ered this morning


was erroneously marked People's Exhibit 50; should have


been 51. 1 remembered y6u called attBBtion to it at the ti e


The correction has been made and the record will so show.


You may proceed, Gentlemen,


MR. FREDERICKS. 1 am just looking to see if 1 have any


further questions to ask this witness, It will take me jUs
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1 fact.


2 MR. APPEL· Not rebuttal.


3 MR. FREDERICKS. Whether he based it onthe fact it was


4 dated at that time or whether he bases it upon his


5 mBmory. 1 think it is a little in doubt. It is in doubt


6 in my mind.


7 THE COURT. The question in that form, at least, is objec-


8 tionable. The objection sustained.


9 MR. FREDERICKS. Upon what did you base the statement


10 that you think the receipt was given on the 27th?


11 MR . APPEL. We object upon the ground that it is asking for


121 reasons, for his conclusions, asking for his opinion, and


13 asking for an argument. We object to it as not being


14 redirect and not rebuttal.


15 TPE COURT. Objection sustained.


16 MR. FREDERICKS. Did you make the statement that you think


17 the receipt was given on the 27th as arm tter of independent


18 recollection or because the receipt was dated at that time?


19 MR. APPEL. NOW, he has fully answered.


20 MR • FREDEPICKS· That is the point.


21 timE COURT' Perhaps lias. It wont do any harm to ask him


22 again.


23 MR. APPEL. Then 1 will have a right to ask him again.


24 THE COUR T. Objection overrul ed.


25 MR. APPEL. We except.


26 A Because 1 am not inthe habit of signing receipts that
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1 don,t have the date on--the saITe date on it 1 sign the


2 receipt or a check or· anything else whatsoever.


3 MR· FREDERICKS. That is all.


4


5 RECROSS-EXAMINATION.


6 MR • AP'PEL· Now, wait a mOIT,ent. Ib you remember signing


7 other receipts on lOr about that date to Ur. Franklih, 1


8 mean not to anyone els e? A On or about that time?


9


10


11


Q ~es • A No, 1 don 4:> t recall. .


Q IOn't recall signing any other receipts? A No, sir.


Q And don,t you think it ie a very remarkable th~ng that


12 the date of the 27 th be ing in q ues tion, th at this woul d be


13 the only receipt bearing that date, and the only receipt
.


14 that you signed; don,t you think that would make you think


15 that it might have been done some other time?
•16 MP • FREDERICKS Objected to as argumentative?


17 TEE COURT tJverruled.


18 A No, sir, 1 do not.


19 MR. APPEL. Q Tren youhad transElctiona with Mr. Franklin


20 running on for months and this idl -: he only receipt tha-t you


21 signed that you remember of now?


22 MR· FORD· He d i dn t t 13 0 s t at e •


23 THE COURT. He ie ask ing tha t. Overrul ed.,.. Answer the


24 ques tior. •


25 MR • FORD. We wanted to object upon the ground it ie not


26 <I'08s-examinat ion. If the wi tnesa is only being exami.ned
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1 as to' the receipt of th is date and not as to receipts


2 given on some other dates--


3 TPE COURT. Objection overruled.


4 A 1 don, t understand that quest ion.


5 MR • APPEL' 1 asked you whether or not you s igne d other


6 receipts during your transactions with Mr. Franklin and you


7 said you didn't remember of having signed any, is that


8 right?


9 MR. roRD. 0 bject to that as not a correct statement of


10 the record. The question was, did you sign any other


11 receipts about that time.


12 THE COURT. Well,"let the witness answer. Overruled.


13 A The time is too indef inite. 1 worked three days.


14 MR. APPEL. Did you sign any receipts for him the early


15 part of Decemberi


16 MR • FREDERICKS If the court please, we object to this


17 on tre ground it is not material, and that it is not


18 cross-examination, and 1 would like to ca11 tr..e court IS


19 atte~tion to the record in that regard.


20 THE COURT· This is directly responsive to yol.Ji last


21 ques tion .


22


23


24


25


26
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1 lIR FREDERICKS: The 'witness has directly stated he don't


2 even remember finding this receipt. He don't l' emembel' of


3 it. He has no independent memory of it, and he has no inde


4 pendent memory of signing any other ::·eceipts. Now, tP.at is


5 the point, a.nd he bases the fact that he thought this 1'e-


6 ceiptvas given on th e 27th, simply because it was dated on


7 the 27th, and he didn't think he would sign anything on


8 that date tlRt V/Cl.s not correct.


9 HR APPEL: I withdraw tmt question. You have no recollec


10 tion of ever having signed any receipt and you have no 1'ecol


11 Ilf.Ction of having signed this receipt except from tIe


12 fact it was shovm to you here? A Any othe::.· receipt? I


13 do have a recollection. Vfuen I don,t know. I signed


14 some. rec eipts prior to this.


15 Q When? A I don, t knovr when.


16 Q Don't know \~1en. A I drew ~~ges. I worked. I


17 signed rec eipts for vre.g es t fat I did draw.


18 Q Did you give J,fr Franklin any receipts? A No, I sign-


19 ed them. I never gave them to him. He had them. I


20 attached my signature.


21 Q, He handed them over to you and you signed than; that is


22 the yay you mean? A yes sir.


23 Q When was the last receipt jUs~ before this that you


24 signed? .


25' Hffi NffiDEEICFJ3: Just befo re this date?


26 UR APPEL: This on e that purports to be signed on the 27t


!l
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1 day of October, 1911; when was the onejust before that,


2 y~u may remember? A I don't recall exactly. I couldn't


3 tell you wi thin 30 days.


4 Q Vhen ,',as it. t hat you l' ec eiv ed money from )Er Franklin


5 just before you received this $5? A I don,t recall when


6 I got through working on the case.


7 Q How much were you getting 2. day? A $4 and expenses.


8 Q. And you had worked three days? A yes sir.


9 Q. And di d he PCW you A I didn't work three days.


10 Q VIlla t? How many cays? A probably eight 0 l' ten hours


11 in all.


12 Q, And you were working by the day, were you not? A Hot


13 nee essarily.


14 Q, Were you working by th e hour? A Jrot nee essarily.


15 Q Well, I vant to know. Not necessarily don,t mean any


16 thing. Were you getting so much per hour or getting so


17 much p €!' day? A I got $5.


18 Q. I vant that answer, your Honor.


19 THE COURI': yes, Hr Witness, you must ans'wer that question.


20 He has asked you a fair -question: were you vrorking by the


21 day 0 r by the hour?


22 rR FREDERICKS: l!-e might not be vrorking for either.


23 lrR APPEL: There you are; it is for the witness to say


24 that; not the District Attorney.


25 THE COURT: Let th e witn ms explain.


26 MJ{. APPEL: HOW Ii ttle Vie can grow.
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feel .yet I have something coming.


if you were workip~ by the day or working by the hour?


THE COURT: The. t is a fait question ;}fLr Appel asked you1


2


3


4


A It v,asn r t stipu18.ted how muc h I vras to receive, and I


5 MR APF}"'L: How muc h do you feel you have coming? Have


I believe so.


day yJi th me.


you got in your mind how muc h you \~l8re getting per hour


Then it 'would be four dajlars a day; that is about th e


•


I
I
I I


I •
I I


I


Overruled.


Oh, yes; you considered it one vlhole day vrith you.


You had had settlements with him before? A yes.


F..ad you been paid by the rate 0 f $4 a day? A yes sir,


I e:A"'P ect I got about -- v.ell, the dif ferenc e between


terial.


Q


Q.


Q


proposition, aintt it? A yes.


I don t t care if it was em hour; it c onsti tuted one wool e


or per day?


You (believe so. You dontt know, do you? A I


THE COURT:


A


$12 and $5; $'7.


l[R APFIiL: The differenc e between $12 and $5, C),nd for how


BJany days' vfOrk? A Well, that would be -- I consider


three days work. I caJl!3 up t here on 1!onday morning.


]\;fR FREDEHICKS: Obj ected to upon the ground it is inL'TIa-
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You dontt know how much you got per day; that neverQ


could tell you if I s €len any more receipts how much
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with him after this 27th day of november?


]'C:R FREDERICF-B: Obj ooted to upon the ground it is irnma-


You f eelmfe. Vilhen did you have the next settlement


ing $4.
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say- II believe I vloulcl f eel safe in


Safely? A yes si r.


cro ssed your mind? A


Q


Q


1


2


3


4


5


6


7 terial and has been gone into and covered.


10 THE COURT: Certainly.


11 UR APPEL: yes, certainly.


How, 1 et me see, then. There


Overruled.


yes, that is right.


As I just said, I f eel I have some more mon Ey' coming.


Can I give you an ex:plana ti on 0 f that answer?


sinc e.


TEE COURT:


A


A


- Very shortl~~ eSter Mr Franklin was arr est ed, I didn t t care


. J~to ask h,m for aI\Y more money at th e time because he Vias ::


in trouble. Very shortly aft er that 1/[1' Darrow vas pulled i ::::
. ! ;;;;


t he case, and I didn t t c are to ask ei ther on e 0 f them, seei$ ~
I Il


tha t they yrere in trouble, and it has lai d just so ever 1


8


9


12


13


14


15


16


17


18


19


20 was $7 owing you. That is ,Y"Yu feel safe in feeling th ere


21 v~s $7 oVlip~ you and because Mr Franklin \~"s in trouble


22 and Mr Darrow vas in trouble, you didn't feel like pressin


23 then for the $7; you thonght they were liable to need tmt


24 much? A That is the idea.


25


26 Franklin) didn t t O\\e you anythine , th en, on S:l turday morn-







1 ing vhen you went to work on Saturday, just before the


2 27th? A No sir.
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23
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..


knowledge.


stated what you did on that day? A To tte best of rr.y ,
"l
.~


-;,
••·•


A 1 just stated


We would like to have him here wher. we com-


Q When did he pay you just before that?


1 did not recall.


1 left his employl


Q You went to work on Satun day and you worked Saturday


an d Sunday and Monday, you got this $5.00 and you have


THE COURT. In regard to Mr. Mayer, did you want to ask him


some questions on direct, interrogate him as a wi tness?


MR. APPEL· No, we don't want him as a Witness, we want


MR • APPEL.


Q pad you been wor king any time for thir ty days befor e


that day for him? A Probably not within thirty days, 1


don't believe, as 1 stated. 1 don't exactly know when,


mence our rebuttal.


to ask a lot of people to look at hiro and see if he is the


man who was With Franklin.


MR • FREDERICKS' If i\1r. Mayer will leave his telephone


MR. APPEL. That is all.


MR· FREDERICKS. That is all.


number and his office number we will communicate with


him at any time and try to get him her e •


MR • APPEL. Oh, yes, any time we need him.


TUE COURT. All right, you can get him here.
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yes.


a witness called on behalf of the People, in rebuttal,


being first duly sworn, testified as follows:


DIRECT EXAM INATION •


MR. FREDERICKS. Q State your name to tm jur'.


A Edward Adams Canti5ell.


Q Where do you live? A 1529 1/2 west 7th.


Q What is your business or occupation? A I am a lecturer.


Q nOW long have you lived here in southern California?


A About four years.


Q Are youacquainted with Job Harrinan? A yes, sir 0


Q State what you were engaged in just after and at the


time of the explosion of thd Times Building on the morning


of the first of Octo 1 1' J 19l0? A 1 \'Vas engaged inthe
t /'


state campaign of the Socialist party, I was a ,-.J . candi-


date at that time ont1:.e state ticket.


Q car.didate for what? A Secretary of state.


Q on the Socialist ticket? A Onthe Socialist ticket,
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20 Q You s aid you were acquainted with Mr. Job l-Tarr inan •


21


22


23


24


Were you in the city of San Louis Obispo, in this state,


on orabout the first of October, 1910, the same morning,


duing the early par.t of which it is said the Times buildirg


was blown up? A ,was there.


25 Q Did you see Job Harriman there at San Louis Obispo


26 or about that time? A Mr. Harr iman was there engaged
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l' in the work of the state campaign, he also being a


2 candidate on the ticket.


3 Q These are questiono which, if you will, answer yes or no,


4 if you can. AYes.


5 Q Were you rooming in a hotel at San l.ouis Obispo at that


6 ti me? Ayes.


7 Q Do you remen:ber what the name of the hotel was?


8 A St. James, 1 think--St. James Annex.


9 Q St. James Annex, yes. State whether or not on the Is t


10 day of october, 1910, the day irrrr:edi atel y follow ing


11 t he night or the morning it is said the Times Building


12 was blown up, you and Mr. Job Harr iman were rooming a t the


13 St. JamesAnnex, in the city of San Louie. Obispo, in this


14 s tate, and that on the morning of that day }1l0U and Mr.


15 Harr iman, you met Mr. Uarr iman on the street inthe said


16 city of San Louis Obispo, you and he being there alone,


17 that he said to you, "By God, Cantrell, tte Times Building


18 has been dynamited and something like 20 people are


19 reported killed, " or words to that eff ect or that in Bub-


20 stance or language in substance or to that effect?


21 MR. ROGERS. We object to that as no foundation laid;


22 incompetent, irrelevant and immaterial; not rebuttal;


23 contradiction on an immaterial matter.


24 MR • FREDERICKS· The foundation was laid by the queation--


25 THE CO!JRT· Suppose it is, what is the mater iali ty?


26 MR· FREDERICKS· Well, it leads up to the conversation,
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1 makes it inteligible, it is the beginning of the conversa-


2 tion. 1 can put it all in one question.


3 THE COURT· If that i6 the purpose, well, then, where is


4 the f 000 dation laid?


5 MR· FREDERICKS· I have used exactly the same question


6 here. 1 have not gone to the tran scr ipt for i t ..-Mr. Rogers


7 "".• probably has it there if he will gi\'"e mertfue proper


8 page.


9 MR. ROGERS. Page 4207.


10 MR. FORD. The place has been laid, the time--


II THE COu~T· The time, place and the persons present, but


12 I is the question asked on impeachment--


13 MR. ROGERS. The materiality of it i6 what 1 don1t under-


"


14 stand. They ask precisely the same ques tion of i',ir.


15 ttarr imelt but how does that affect ~·Lr. Darrow?


to something else.


16


17


THE oom T- It would not be material except leading up


The District Attorney says,


18 explanatory thereof, and upon that theory he can have the


19 question, and that is the only materiality--


20 MR • DAPROW· That is not the fact here, it is not a


21 preliminary question to lead up to something.


22 MR • FREDER lCKS· vos, it is •


23 MR. DARROW _ TIl is is a direct impeachrr;ent. Mr. ijarr in:an


24 was as:ked whether he said a certain thing to i.tr. Cantrell •


•25 THE COURT Yes.


26 MR. DARReN"· In reference to the Times Explosion. Mr.
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1 Harriman was asked on the witness stand whether he was not


2 directly interested in that case and M::-. Fredericks asked


3 him whether he didn t t make a certamstatement, and this is


4 a part of the statement to Mr. Cantrell, right after the


5 Times had been destroyed~ NoV'!, it is not a preliminary


6 question at all.
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1 Tf!E COURT: Standing by itself, it v,ould be utterly imma-


2 terial.


3 MR DARROW: Than it is utterly imrrat erial) because it is a


4 part, of the impeaching question and the record shovrs ex:act-


5 ly what it is, and it is a pe,rt of that question.


6 TEE COUR!.': llfr Rogers, let me look at that.


7 l[R ROGERS: yes sir, 4207.


8 MR FRF~ERICF~: I vdll make it all in one question.


9 THE COUEr: I think that is the way to do it.


10 liTR HOGERS: I understand this was re.id to be on tw street,


11 as I recall the foundatl:on


12 ":l'vffi FREJ)ERICKS: yeS sir.


13 MR ROGEES: And as I understand it, what they clcdmed \i'aS


14 said, vas said in a room of the same building.


15 THE COURT: Well, let us have the question completed, and


16 then it will be before us and for discussion, if there


17 is an objection. The record vlill ShOVl then, t:mt the


18 question, in its present form, is ylithdravv'!1?


·19 1,ffi FREDERICKS: I thought you said, "Let us have the


20 question read?tf


21 THE COURT: I understood you to fEY you vanted to put·


22 it all in one question.


23 lfR FREDEP~CKS: Oh, yes, I can do that if the court would


24 rather have it that way.


25 THE COURT: I think that is the ~ay to do it.


26 reR FREDERICKS: All right. It is rather long, znd
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ask the vritness to pay attention as I go along.


Q Going tack so as to m8.ke the connection, didn't 1:rr


Earrington


UR HO.GERS: F.arriman, pleas e.


UR JiREDERICKS: Harriman, say, liMy God, Cantrell, the Times


buildin~ has been dynamited and something like 20 people


are reported killed", or words to tre.t effect, or that in


substc,nce, or language in substance to that effect, and


further, while still on the street above mentioned, a.t


the time and place above mentioned, he thereupon took you


by the arm and he and you v.e.lked up to his room in said


hotel, cwd that he closed the door of mid room and turned


the key in the lock and threw himself into a chair and


burst into a fit of laughter, he and you being there alone,


and after he had ceased laughing and someWhat regained his


composure, and while still in his said room insi de the


hotel, you and .Tob Harriman being alone, didn,t you say to


him,"Vlhat does it mean"?, and he 8:.nswered, lilt mtmns


that the boys are on the j ob", and you said, "Wba t is


tba til, end he answered, lilt means t.hat they are on th e j oh"


or words to that effect, or that in substance, or langD~ge


in substance to that effect, a.nd state v,hether or not at


that same tL~e, and in the same room in said St .Tames Annex


to the st Andrews -- of the hotel, in said city of San


Luis Obispo, you and Mr Harriman being in said room alone


he further said to you,"I have knoym for sometime that
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1 preparations ".rere being made to pull off the job If, referrin


2 to the blowing up of the Times BUilding -- or li','ords to that


3 effect, or ttat in sUbstance, or la~guage in sUbstance


4 to that effect, and "while you and lfr Harriman were still


5 in th e same room in the se..me hot el, he and you being pre-


6 sent, as I have said before, he further s::dd to you,


7 in sUbstance, tlat he had been in consultation with them


8 referring to the partiesV/ho-cere making preparations to


9 blow up the Times Building -- as attorney for the Unions,


10 and "vas very close in their confidence, and that he hart


11 asked or begged them -- referring to the parties viho were
or


12 making preparations to blow up the Times Building, l,ere


13 planning to bldw up the Times BUilding -- to postpone or


14 to put off that matter until afte~ the state convention


15 or meeting here in Los Angel es during the 1st part of


16 october, 1910, of th e Central Labor Councilor State Feder


17 ation of BUilding Trades Counci~, or convention or meeting


18 of the various labor unions of this state, by whatever name


19 it might be cc.11ed, or in language to tlRt effect, did


20 that conversation occur? yes or no.


21 l!R APPEL: "Wait a moment. VIe obj ec t to the question


22 upon the ground, first, that no foundation has been laid


23 for the introduction of this evidence; recond, upon the


24 ground that it is collateral to any issue in the case;


25 third, that it does not tend to impee.ch any fact or thiIlS


26 testified to by Hr p.arriman; fourth, that it calls for hEa
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1 say evidence, t:mt the question contains arsreat many mat


2 tel'S and t.hings which are not pertinent to t.he issue in


3 this case, or in any\vise tend to impeach the veraci ty of


4 1'[1' r.arriman; that it contains matters and things which are


5 absolutely collatere.l to any issue in this case; and


6 that it isnot rebuttal; t.hat if it has anything to do "lith


7 it at all, it is a part of their case and cannot b e intro


8 duc ed by way 01' rebut tal.


9 Now, tlRt question, your Honor, is again before the court


10 and it ought to be ,·unless your Honor has seen all the


11 authorities on this subject; it ought to be taken up.


12 That was a part of their case, and it should have come in


13 in their case in chief; they undertook here and told the


14 jury, undertook to say and told the jury, and in one in


15 stanc e it got so that we all came to th e c onclusion that


16 Mr Darrow ~as not being tried here for the particular of


17 fence mentioned in the indictment, but that he was being


18 tried for a general conspiracy. I think I heard the words


19 there.
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5p 1 Now, if I,ir. uarr iman was a part of that conspiracy it


2 should have come in in this case if there was or if he was


3 a party to the transaction that resul ted in the blowing up


4 of the Tirres, then, your Honor , it would have to be an item


5 in evidence to show a mot ive on his part to have gone into


6 one room, handed the money over to Mr. narrow, ani Mr. Darrow


7 giving it to Fran.klin, that is a part of the main case and


8 they could not hold it back and ought not to have a right


9 to hold it back until the defense opened for the purpose


of introducing it in the gUise it was cross-examination or


that inasmuch as ralmos t every state inthe Union--l


10


that it was rebuttal.
r


',And 1 think, if your Hono~ pleas ':


13 have taken the pains to gatDer decisions from every state


14 in the Union, includir.g Oklahoma. 1 haven't four.d any


15 I
16


17


18


19


20


21


decis ions in Ar izona, your Honor, becau8 e 1 come from that


state, and 1 didn't wish to have it shown that 1 was


biased in favor of my native country, but 1 have looked for


dec is ions in almos t every state in the Union, and 1 found


them~ because 1 expected this very rratter to come up--


and criminal cases, as well as civil cases-_that you cannot


hold back anything that is material to the case in chief


22 fG:rrthe purpose of using it in rebuttal. That you cannot


23 wait until some witness or Borne person goes on the stand


24 in defense and offer it in rebuttal.


1 fully agree with you as to that proposi tioTHE COURT.


26 of law.


MR. APPEL. yes, your Honor, and you cannotsIWiiilniitbyUniti:1..IE!SIOOi


25
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1 wi tness goes upon the stand for the purpose of asking him


2 and thereby making it material as rebuttal. T~ere is no


3 reason, no cause; the decisions say it could not be done;


4 it is not a question as to whether a matter like that could


5 be br ougl:t up as a rna tter of impeachmen t or not, but becaus9


6 of the more important fact, which the courts hold in their


7 mind and keep in View, and that is, that the prosecution,


8 under the rules of procedure, must introduce all or their


17 introduce any evidence that should have been introduced


18 in chief. Now, is this evidence--as a matter of fact, is


19 it evidehce that ought to be introduced in chief, if 60, it


9


10


11


12


13


14


15


16


evidence, and it is emphasized in these decisions, your


Honor. 1 thought that some of the de~isions we have cited


here sometime ago didn't go so far as to explain the prin


ciple, but 1 went a little further to Bee how the decisions


held, and 1 found they have laid stress upon that very


propos it ion.


THE COURT. Well, now, let's start in With that. The


court ~as no intention of permitting the prosecution to


11
'I'.'I


:r
:1
I,


I,
:,
"
"'.'II,
II


20 cannot go in. I donOt think there is any room for argument


Now, they claim generalMR • APPEL· Your Honor can see.26


21 on that proposition 0


22 MR. APPEL. All right, 1 wont argue it ..


23 THE COUR T. At any rate, 1 think you are right on that


24 proposition of law. The question is ane of fact, Whether


25 or not this is part of the case in chi ef.
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tije chief in command, the commander of the--the gener al ...


is chief of staff. Now, they want to con~t Darrow with


the getting of the money from San Franciscoj. and they put


Harr ington on the stand who s~id Darrow told him that ;


all right. That was considered part of the main caseo


They didn't put Tveitmoe. Leff that outside. Now, they


com~ in with Franklin and they say--Franklin says he met


Mr. Darrow on the rrorning of the 28th down there at the


off ice and that he said, "Wai t a moment, Harr iman wi 11 be


her e in a few momen ts, It and then they went to work and said


tha t Harr irnan was there and went into another r '::om, and then


Fr en kl in ment ioned- °Fran kl in and Parr ington •


1


2


3


4


5


6


7


8


9


10


11


12


13


14


conspiracy 0


essimo


Now, let us s ge. They said by Fr an kl in--


Frankl in,


of the forces of the opposition; Harrington


15 he got the money and handed it to him. They didn!t put


16 Harriman on the stand--oh, no, they didn!t put Harriman


17 on the stand, but they put Franklin on the stand.


18 Now, they connect !.1r. Harriman there With the


19 conspiracy, With the aider and abettor in the proposition


20 of everything that was necessary, and furnishing the mind,


21 and having direct interest in the bribery complained of


22 here in this indictment. Now, all the interest and the


23 motives that actuated that conspirator, as well as the


24 motives -that actuated the other conspir3.tors is evidence


26 that.


That is part of their case to showin the consp ir acy •25
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1 Now, they want to show here--they want to show here


2 by this witness that Harriman h8.d a motive in furn!shing


3 the money, in handing the money on that morning to Darrow,


4 so Darrow could make it possible for Franklin to bribe


5 Juror Lockwood.


6


7


8


9


10


11


12


13


14


15


16 I
17


18
'-~.;.


1~'


20


21


22


23


24


25


26
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1 How? 1'!hy. v.e are going to S how in r ebutte.1 that P.arriman I
2'1;'Jas so directly interested in the blowing up of the Times


3 that, mowing tmt a felony \vas to be committed, he even had


4 consul ted them and call ed their attention to the fact that


5 a convention vas going to be held, and asked than to post-


6 pone it. The commission of a horrible crime. We will


7 show in rebuttal tJ:at one of the parties who gave the money


8 to 1,fr Darrow so tmt this bribery might be committed, was
./


9 so interested, personally interested in the case, and the


10 princ ipal case out 0 f whic hall thi se arose, tmt this jury


11 could not but say, "Why, he was so interested that he must


12 have furnished the money. II That is part of their main


13 case, isn't it? Hov! vl'Ould any la'i~'Yer go about proving a


14 case. Taking in view firs~, the principle of law laid down


15 by the courts, that it is the dnty 0 f the People to int 1'0


16 duc e all of their evidenc e as a gUiding star to the c on-


17 duct of the District Attorney, he must produce it all, and


18 if it is material. lqovf, it v.as material then and they


19 could not ';Jithhold tJ:at-evidence at that time and try to


20 introduce it now.


21 TPili cour~: Just a moment. This arg11.'l11ent may occupy


22 some Iit tIe time, and I think taldng in consiaera tion for


23 the jury, it 'would be well to let them retire to the room.


24 It is more comfortable and cooler, dGring the progress of


25 thi s argum ent.


26 M R APP:bL : yes, your Honor.
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"for
MR APP:EL: Let t s rai se an issue, we must


A
get the balanc e


cn!f the evidence so as to narrow the issue. What VJaS


THE COURT: It seems 60.


mo rning·, s aw Franklin, he came in with hi s c oat on on e arm


or the other, vlalked into a room, Mr Darrow walked


there, and JJ:r Darrow came out, handed him ,the money.


says F.arrL"T1an vas over there in t mt building on a certain


We asked ourselves on the part of the people, vmat vas that


~viddnce. The evidence ViaS the testimony of Franklin. He


the part of th e defense? 1!ust have been some evidenc e.


F.arriman brought upon the vTi tness stand to l' espond to on


chief.


be hEEi.rd on that matter, and tmt is the only reason I


allowed the jury to go out. The District Attorney will


case in chie f. I aSSUl:rJ.e the District Attorney wants to


they present t heir case in chief so the. defense. can meet


it. The question is wh ether it is in fact, part of their


far as tlat is concerned, their case in chief has closed.


I am satisfied tffit the rules of law absolutely require that


have a littl e more freedom in stating facts.


MR APPEL: It is in regard to what Mr F~rriman testified in


(Jury admonished and reti re to jury room.)


THE COURT: Gentlemen on both sides, you can assume fo l'


the purpose of the argument, the court does not care to hear


any more authorities on the sUbject of the right of the


People to mntroduce part of their evidence in chief. As


25


26


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 Darro'w had t before t hat time t told him he \yould g et the


2 money in a few moments; that Harriman Vias coming. lioV'lt that


3 is all that is testified about ]..[1' Earrime,n t a.re those.
4 c i rcumstcmc es on the part 0 f the defense. We put P.arriman


5 on the stand t and P.arriman says t ItI didn't g iv e him the


6 money. II ItI didn't see Franklin tmt morning. I wasn't
,


7 there vrhen Darrow and Franklin were there. I didn't see


8 Mr D:l.rrow there that morning when I came trere n
t a.nd he


9 states ~nat he did. There is an' issue raised as to a
.;


10 fac t on the part of th e People, and t here is a con tra


Il diction o~ crossing of all~ations of the prosecution


12 in tlat respect. There you are. Now t they vant to show nm


13 what? They "",ant to show t hat Harriman knew, when? When?


14 That he knew the YEar-before -- is that right? The year


15 befor"e -- October Istt 1910'. What? What did he lmow?


16 That he lmev{ that ,;rhen the eA.'"Plosion occurred and he saw


17 it in the paper t he knelT and stated to Cantrell that he


18 had talked '!rith the parties who v~re preparing to blow up


19 the Times, and he had requested them to postpone it until


20 after a certain convention; tmt he lmew it at that time.


21 That is a.ll this amounts to. I don't care for the lbther


22 part introductory to th e main point; that is the obj ect.


23 That is the sum and substanc e of this evidenc e, that he lme...


24 it. Now, how is that rebuttal of Rarriman's testimony?


Oh, they might have called a great many oth ers, accordi25


26 to the EVidence t a great many other persons were persona
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any of those other persons, you'r Honor, handed any money


to IJTr Darrow upon tlR t morning to hand it over to 1i~r


interested. in the matt er that resul ted in the explosion of


the Times. I am talking about vrmt the widence seems to


1


2


3


4


5


6


7


8


9


10


11


12\


13


14


15 I
16


17


18


19


20


21


22


23


24


25


26


sho where, your Honor.


Franklin.


And yet, it ia~tt claimed that
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1


2


3


4


5


6


7


8


And if they kne','l, if P.arriman did knovl aVlaY back in 1910


The Times vas about to be blovm uP, does that tend to im


peach his testimony to the effect that he didn't hand Dar-


row t~at money; that he was not there on that morning?


What he knevv vrdY back in 1910, does tlat tend to wen


prove, in the remotest degree that Harriman was present


on th~ 28th day of November, 1911, at the Higgins Build


ing at the time that Franklin says?


9 TI-l}: COU1Ir: Except as it might effect the interest of the


10 witness.


11 ][R~ APPEL : Except as it might effect the interest of


12 the ,-,fitness. How does it affect his interest. If it


13


114


15


16


17


18


19


20


affects his interests at all, he ViaS interested in it,


then it should have been shovffi as 2~ part of thei r main


case. How, let us see, your Honor; let's illustrate this


case. Tiley are trying to prove, your Eonor, say, that


I have gone do\m here and committed a crime, in view of an


understanding and discussion in whic h \ve three were c rim-


inally interested, and tiley say t:rat I handed some money


to some person, and t hat your Honor handed me the money,


Il!ll


21 and that '!~r Darrow knew about it. Very well. They have


22


23


24


a right to show that you and I and Darrow were carrying out


a purpose and intent previously formed, and were a contin


uation 0 f th e conspiracy c omr.tenced in 1910, and ending


25 with the bribing of a juror in November, 1911. Part of


26 their main case. The fac t that he mew that th e building
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1


2


3


4


5


6


Darrow was a rart and parcel of that conspiracy to blow up


the Times EUilding? Rovr does it show it?


7 ]JR FOP.D: "Te dontt claim that tbis transaction effects the


it affects the question of the veracity of a witness.


right dovm tIl ere. I want -- it is th e finest thing in the


Tm APPEL: I am glad -- put it right dovm there; put it


world to open this discussion, because it illustrates, ~our


Ronor, absolutely how they attempt to impmch a ~~tness.


VIe simply claim tba. tguilt or innocence of the defendant.8


9


10


11


12


13


14


1
15 I
16


17


18


19


20


21


22


23


24


MR FORD: We stipnlate it can go down twice.


MR APPEL: It is not necessary. We have all a ve~J,good


opinion of the sise of your mentality, but it srovlS how
. /


out of the innocent l:ip3many times floVl the truth.


Fools and innocence sometimes tell the truth. Your Honor,


I don't mean personally,' I am speaking '[[hat is the 6..'"P er


ience of men. They tried to impmch F~rriman, then, by


shovdng t~t he vas guilty of a specific act. Now, they


tell your Honor that. That is the point tmt he Y.as guilty


of '.~[hat? That he was guilty of conniving 7:ith the blovling


up of the Tim es BUilding, aroyou cannot impEach the wi t-


III


25 ness that way. You cannot impeach his' motives that '.-ay;


you cannot impeach his'L.·'..uth and veracity that vray, and the26
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code so says. Th eJ mil?, h t as Y/ell show th at Mr parriman


carried the dynamite up there to t he Times BUilding and


put it there; blew up th9 Times for the purpose of affecting
. I


his ~redibility here on the stand, and impeach him in that I
!


respec t; that is the effec t ; that is the mmning 0 f this I


testimony, and t,rat is not rebuttal, if it is upon that grOUl~..
I


They have made a case; we have ans'wered it. Now, they I


8 can only impeach :t.rr Harriman by what? They can only im-


9 peach him by evidence of general reputation for the traits


involved here as a 'witness, for truth, honesty and integrity ~
10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


or truth, honesty and veracity, whichever vmy you want to


pnt it. nOVI, by shovling specific acts, not by showing


that he is an lillconvic t ed felon, not l:lf shovling he has


cOJmnitted crime; not by showing that he entered into the


conspiracy that ended in the blovdng up of the Times.


If it is for the pUl~ose of showing motive and for furnish


ing the monEy to 1,fr :Darrow, then it shonld h2:.ve been a pc.rt


of th eir main case. A distinction; it is very clear. But,


your Honor, the great trouble vlith this case has been tlB.t


there have been general statements made here on the part


of th e prosecution all the time, it is for the pnrpose of


showing interest of t h3 witness that we "mnt to introduce


such and such evidence, and under that general statement,


which covers a multitude of sins and a multitude of the


worst kind of reasoning, they have been successfUl in


1
~


"
I ~
I !
I •I •
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6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


int roduc ing a lCht of stuff h ere that th ey should never


in troduc ed.


6~
have I


I


i


.1


I


I
I
I
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are against us there is no use citing the law.


wont cite them.


Practice and 1 find no case in there cited that says what


If the facts


They cannot do that; as your Honorbeen gUilty of crime.


THE COURT. Well, there are three questions here;l will


hear WOU upon that SUbject Mr. Freder icks •


..
purpoee of impeaching the witness, they cannot impeach him


the
by shOWing confessions on A part of a Witness that he has


THE COURT' 1 do not, because 1 agree with you on the pro-


For the purpose of showing motive to have furnished


the money is a part of their main case; if it is for the I I


position of law as you have stated it. If anything should


be raJsed.


MR. APPEL. We are in this pos i tion, your Honor. 1 happen


to remember what happened to me once when one of our eminent


THE COURT. Mr. Appel, the court desires to hear you upon


the question of facts presented and any proper dissertation


upon that matter, but not upon the law.


MR • APPEL. "Tliose are the facts as 1 remember them. Now, as


to the applicabili ty of the law, 1 am not, abl:e to apply it.


-
says, you do not wish to see the decisions, of course, 1


judges who had pr es ided for years here at Calabasas


he said to me, "You have made the best argument 1 ever


heard and the decisions are just exactly what 1 thought


they would be and 1 know them all, but" he says "1 have


retired here for 15 minutes and consulted Cowdrey's Justice


you stated, and the facts are against you."


Xlp 1
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1 tends to sho"N a motive in :,ir. Barr iman in handing the money


2 to the defendant the morning of the 28th, then it should have 1


3 been a part of your case in chief; if it is in the nature


4 of a confesaionof crime then you cannot introduce it.


5 The question is, it seems to me, the sole question -is, is it


6 a proper question on impeachment showing interest of the


7 Witness in giving his testimony?


8 MR' FREDERICKS. The fact that testimony may be injurious


9 to the defense and advantageous to the prosecution in their


10 main case does not bar it from being rebuttal; the


11 fact that evidence might have been introduced, if known,


12 on the main case, does not neceGsar ily mean tha tit is not


13 also rebuttal.


14 THE COURT. No, your remedy in that event would be to


15 reopen the main cas e.


16 MR. FREDERICKS' No, 1 take issue with your Honor. It might


17 be admissible both as rebuttal and both as evidence in the


18 main case.


19 TF$ COURT. That might happen.


20 MR. FREDER IC:KS' That might happen. If we were trying


21 Mr. T.l'arriman or someone else for conspiracy in blowing up


22 the Times tmilding, his admissions to ;.i1'. Cantrell undoubted-


23 ly would be a part of our main case. We are not trying


24 that case, we are trying this defendant for a separate


26 stand and testified to some things which we wish to show


Mr. Rarr iman has taken the witness25 and differentncause.







5916


1 are not corr ect, in order that the jury may weigh that


2 testimony; they are entitled to kna.v his relations with


3 the defendant in this case, and when the defense put him


4 on the stand and he testified that certain relations did


5 not exist between him and the defendant, that is, that


6 the possible relations of attorney and client did not exist


7 between him and this defendan t, we asked him an impeach ing


8 question, if he had not made a statement at another time


9 that showed that those relations did exist and that would
.


10 be calcula ted to make his t es timony more "favor able to the


11 <afenee; he denied having made the statements which were


12


13


14


15


16


17


18


19


att~ibutable to him, maintaining that those relations did


not exist, ani we talked that matter over at the time, we


asked him the questions and went into the law of the


matter to a certain extent, and the questions were permitte


Now, we wish to show by this witness the interest of M.r.


Harriman, not in the Times case, but that he had some inter


est in this case other than the interest which he admitted
I


he had.


I
I
III


I
•
~»


• lftIl
IDIl
pl\


~


20 THE COUR.T. !,et me see the transcr ipt (transcr ipt handed to


21 cour t ). The proposi tion of law that was submi tted to the


22 COUl't a few days ago and pretty fully argued, 1 thought made


23 it very clear that testimony that tend s to establish the


24 gUilt of this defendant must come in the case in chief and


25 that the rule as stated by Mr. Fredericks at this time as


26 to matter being disoovered, even at a later time, will hav
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1 come in, if at all, upon the applicat ion to reopen the


2 case, unless, perchance, it be part of that class of


3 evidence that ~ight be introduced either in the case in


4 chief or upon rebuttal. There is one or two things her e


5 1 want to glance over for a moment. We might take the


6 afternoon recess at this time and as soon as 1 have looked


7 over the transcript, in 10 or 15 minutes, 1 will have the


8 jury brought in. The court Will take a recesS for 15


9 minutes.


10


11


12


13


14


15


16


17


18
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26
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THE COURT. Take the stand, M~ cantrell.


ED~ARD ADAMS CANTRELL,


resumes the stand for further direct examination.


THE COURT. You may proceed. Read the question.


(Last question read. )


A Yes,


MR. APPEL. Wai t a moment. He has answered it.


THE COURT. Strike out the answer for the purpose of the


ruling.


MR,"ArrEL Now, we wish permission of the court, for fear


1 didn't make my objection fUll" to amend my objection by


That the


Jury returned to court room. )


addingnto it the follO\ving ground of objection:


(AFTER RECESS.


matter sought to be introduced in evidence being entirely


upon the collateral matter" a collateral issue, a collatera


cross-examination, that the state cannot introduce this


matter for the purpose of impeaching the witness Harriman


on such collateral matter.


MR. ROGERS. People against Crandall--


MR. APPEL. This matter has never been argued. That is the


vice of it--


THE COURT. That is a little different point too.


MR. APPEL. And your Honor--just permit us to call your


Honor's attention to a matter. 1 ',vill just show you that


rule is applicable in the shortest cases we have


SUbject. PeoPle against Webb" cited in the 70 Cal at


9p 1
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·1 120, the facts were this. 'People against Webb. (Reading)


2 "The defendan t was convicted of the cr ime of per jury,


3 alleged to hage been committed in falsely s~earing to a


4 petition for writ of habeas corpus to the effect that he


5 knew of his own knowledge that one Margaret bix was un-


6 lawfully imprisoned and restrained of her liberty at the


7 Magdalen Asylum in the Ci ty and County of San Francisco,


8 by the person having charge thereof, whereas, he did not


9 knoW' such facts or that MargaretDix '«as unlawfully or


10 otherwise imprisoned or;:restrained by anyone or at any


il place. On the triaj, after the prosecution and defense had


12 closed their 'case, the court permitted the prosecution to


13 recall one B. F. Napthaly, a witness for the defendan t, for


14 further cross-examination."


15 lITOW , 0 f course, the cour t vlQuld permi t fur ther


16 cross-examination. (Reading) "On such cross-examination,


that he had in good faith presented that petition. That


the witness, after testifying that he presented the pe tition


for the writ to D J Murphy ,the JUdge of the Superior Co~t


who issued it, was asked by the prosecution w:tP ther at tha t


t in:e he stated to JUdge Murphy that he would no t be respon


sible for the writ, that he knew nothi~ about it and did not


1 ike the appearance of the petitioner." Ee had been a


witness, your Honor, for the defendant, to the effect that


he had heard his statement and~ he had advised him as an


Ifhat is,attorney that he could pr esent that petition.
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tried here and it was collateral to his condition of mind


the prosecution had announced that the case was closed, the
re


court permitted the District Attorney to/call a witness for


and to his knOWledge concerning the matters, which were


inc J:uded in this question, and ye t th e--the ques tion a ros e


as to whether or not he had furn ished the money so Mr.


"The witness


The 6ourt--6n the trial of this case, after


all, .in signing the petition." (Reading)


he had honestly advised him, so as to show the de fen dan t


in the case, who swore to the petition, had not acted


maliciously, and had not been wilfully false, if false at


the defendant, who had been examined and cross-examined,


for further cross-examination, in order to lay a foundation


for impeaching him. On the crossegamination for that purpos


the wi tness was as ke d quest ions wh.ich were answered Vi i thout


objections. But the sUbject matter of the cross-examination


was collateral and not relative to the issues being tried.


Now, your Honor will see right there the questio


asked Mr. Harriman was not relative to the issues being


this regard.


denied haVing made such statements. The prosecution,


against the objectionand exception of the defendant


t hen called Judge Murphy who contradicted the Vi itness in


14


115


16


17


18


19 "


20


21


22


1
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8


9
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11


12


13


23 Parrow might give it to Franklin it is collateral.,


24 (Reading) "And the prosecution was bound by the answers of


25 the witness; as to them he could not be contradicted.


26 'Nas therefore arrar to all 0\7 , against the objections and







exceptions of the defendant, the testimony offered and


reversed, and cause remanded for a new trial."
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givEl!l. to contradict the witness. Judgment and order


6921







6922


what the sUbj ect of the relations of Croy! 'wi th defendant's


a.witn~s cannot be impeached by contradicting him upon


cross-examine his adversaries ~itness upon irrelevant mat-


In peopl e v.• Dye, 75 Cal., pag e 112, \fA party cannot


The defendant's


It is well settled that


stopped far short of the testimony


Nor does it make any difference


And, conceding a great partof it to have


ters~ for the purpose of eliciting something to be contra


dicted. And if such matters are draYffi out, th e court


should stop the inquiry there.


collateral matters.


evidence upon this point


wife was commenc ed by the defense.


complained of.


1


2


3


4


5


6


7


8


9


10


11


12 been irrel6ITant, it furnished no justification for the


due tion of further :in'el evant evidenc e by the oth ere


Any oth er rul e vJOuld dest roy th e law of evidenc e, and make


and Stephen U. White, and Henry


This case ,:as reversed, and ver.!


People against Dye, a case which we


eminent counsel, Bicknell


trials in terminable. "


cou.rs e taken by the prosecution. The introduction of


i rrel want evi dence by one sid e do es not j w,stify the int 1'0-


T. Gage helped try the case, and it went up from the Super


ior Court of the county of Ventura, where l~rr Dye vas C011-


victed of murder.


13


14


15


16


17


18


19


20


21


22 are all v/ell acquainted Ylith, owing to our long residence


23


24
here in times g one by, and having kno\"/11 the individual


who vas convicted on that occasion.


In People versus Tiley, ~hich is a decision in the 84
25


26







5923


1


2


Cal., the question arose in this respect -- let us see


reading from pag e 653 -- "The prosecution also call ed


3 as a \vi tness one James Tye, who testified, among other


Ee VJaS th En asked and answered as follows: 'Q -- VIas he


sir; he was there; heyas th ere 10 minutes becf'ore the burn-


there at the time of the burnin,g of the saloon? A -- Yes


I brought


pac:kage for to give Brock O'Heal, fo~ me to take it dmm.


I took it down, and don't know whether I gave it to him,


or told him wh ere it vIas. This was a few days before the


things, that he was tending bar fCbr Tiley and ]':'"yers during


the last days of December, 1888; that at the time of the


fire he "as present in th e bar room of th e Arcttic saloon,


and that he knew a man by the name of Brock O'Neal.


He vas in the saloon at the time of the fire; I, at least,


saw him during th e bnrning of the saloon. Q -- Had he any


relations there, or not, with Ben Tiley? A -- I don't


know whether he had anything to do v:Tith }![r Tiley. Q -- Had


ing of the building. Q -- What was he cbing there? A-- He


was shaking dic e wi th me about 10 minut es before the fire.


him a package. Q -- \There did you get that package?


A -- From the Calico saloon. ~Jr Tiley told me he had a


you don e aI".\Ything, as a go-between, between him and defend-


ant before the fire, within a day or two? A


16
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15
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13


14


24 fire. At t.he time he gave me the package he wanted to


25


26


know \'.110 ':as hanging around there, and I toll him, and


among others, I mentioned the name of Brock O'Neal.
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him on his cross-examination. This testimony vas obj ~ted


called two witnesses to prove that the defendant had kno\:n


package by ~ames Tye or anyone else. on cross-examination B


Y01" ::I I
I •
I ,


II
I ....


Q -- And no longer? A No sir,


In rebuttal the prosecutionI never saw him before.'


but not outside of that.


O'Neal for a considerably longer time than that stated by


to, 'on the ground that it is not proper rebll~.~al testi


mony; on the further ~round ttat it is irrelevant anre


inmaterial; if it is asked for the purpose of impeaching


judge 5 or 6 days; it might baNe been up as high as 7,


sir.


Q,__ How long have you been acquain ted with him? A -- I


have been acquainted v/ith him only a little while.


fire; and that he never sent to Brock O'Neal any bottle or


Q -- How long had you 'teen acquainted with him before that


fire? A -- Five or six days. Q -- Now, thEn, I will ask


as a quest ion on this trial, how long di d you know Brock


O'Neal before th e fire occurred at the depot last ~anuary?


A -- HOVl long did I know him before th e fire? I should


don,t know what was in it.'


was asked: 'Q -- You know Brock OINeal, don,t you? A -- Yes


"The -defendant, in his examination in chief, testified


that he never set the fire, or caused it to be set, and


never had any knowledge whatever as to the cause of the


The package was a small soda vater bottle. It had in it a


whitish liquid; in my jUdgment, it resembled water. I


26
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1 the defendant, it is \molly upon a collateral and imma-


2 terial matter and the proper foundation has not been laid.'


3 The objections YJere overruled, and these ruliggs are assign


4 ed as error. V!e are unable to see that this rebuttal tes-


5 timony ViaS relevant or rna t erial for any purpose, other


6 than to discredit and impeach the defendant. But, as said


7 in People versus Dye, ?5 Cal., 112: 'A person cannot cross


8 examine his adversaryi witness upon irrelevant matters,


9


10


11


12


for th e purpose of eliciting something to be contradict-


ed. And if such matters are dra"m out, the court should


stop the inquiry there. It is well settl ad trat a wit-


ness cannot be imp €ached by contradicting him upon colater-


13 al matters.' In our opinions, the rulingscomplained of


14 were erroneous and the evidence thus "~rongly admitted,


15 tended to prejudice the defendant before the jury. For


16 that reason the judgment is set aside. II


17


18


19


20


21


22


23


24
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26
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llpl In People against Furtado, that is the American


2 spelling for Urtado, in the 57th Cal., page 345, by the


3 Court: "Manuel Francisco, a Witness Who was called and


4 examined on behalf of defendant, was asked, on cross


5 examination by the District Attorney if, inthe month


6 of August 1879, on the streets of Hollister he, Witness,


7 had a conversation With one Harris. Witness answered,


8 'Yes.' The District Attorney then put the following


9 question to the wi tness: ' Did he tell )Cu, in the presence


10 of McCloskey, that Mr. Payne was going to sue you for


11 damages, for having been on his range that year?' To


12 which the witness answered, 'No, sir, he did not. He told


13 me Payne was going to give me fits.' The prosecution


14 called Thomas McCloskey as a witness in rebuttal, who


15


16


17


testified that he was present at a conversation between the


defendant and Harris, in the streets of Hollister, in


August, 1879. Witnes8 was then asked by the District


I


I
I
I


I....
18 Attorney this question,'Did you hear :tr.Harris say to


19 Manuel Francisco that Mr. Payne was going to sue him for


20 damages for his sheep being on Payne's ranch?' The


26 The objection was overruled and the defendant excepted.


21 question was, 'Objected to by the defendant, on the grounds


22 that it is irrelevant and imrraterial, and that the proper


23 faundation has not been laid as to particulars of time and


24 place--atating that it was heard inthe town of Hollister


25 Without designating the part of town is insufficient.'







1 After which the witness answered that he ~eard


2 conversation between Francisco and Harriet"


3 A Recognized rule, or rather qualification of the


4 rUle, .governing the impeachment of the crecUl.t of a witness


5 by proof of contradictory statements elswehre made by


6 him is, that the matter involved in the supposed contra-


7 diction must not ii3elf te merely collateral in its charac


8 ter, but must be relevant to the issue being tried.'


9 How a statement made by Harris to Francisco--the


10 deferoant not being present--could be releavent to the issue


11 being tried in this case, is certainly not apparent."


12 That Harriman knew or did not know that the MeNamaras


13 or anyone else was going to blow up the Times at a time


14 anterior to October 1st, 1910, and that he requested them


15


16


17


to layoff this stunt until after the convention, is not


a matter concerning the subject matter of thia action.


Is there any way tbat 1 can make it more plain? Bre


,
I
I


I
Ill.


18 there any words that 1 can get from any ore that will conve


19 my idea? "How a a tatemen t rrade by Harr is to Franc iseo,


20 the defendant not being present, could be relevant to the


21 issue being tried in this case, is certainly not


22 apparent. Two of the witnesses for the prosecution--


23 Pogue and Hilburn -_were severally asked on their crOS8


24 examination, if it was not understood that they were to


25 meet 'Payne on his ranch on the morning of the homicide,


26 and to assist him in driving the defendant and the sheep







1 from both ranges--Paynes and Pogue's father's.
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The


2 question was objected to as being irrelevant and immaterial


3 and the objection as sustained." Defendant excepting. If,


4 by me~ns of cross-examination an opportunity is afforded of


5 bringing out the 'situation of a witness with respect to


6 the parties and to the subject of litigation, his interest,


7 his motives, his inclination and prejudices,' it would seem


8 that a witness for the prosecution, on his cro6s-examinatio ,


9 in a case of murder, might properly be asked whether he had


10 agreed to be present and to aid in the expulsion of the


11 defendant, etc.' The judgment and the order reversed and


12 the cause remanded for new trial."


13 In People against Brown, a person called to prove that


14 he was not present--


"The prisoner, in order to prove he was not present


15


16


17


THE COUR ToBook and page?


MR. APPEL•.People against McKeller 53 Calo Page 65:


,
I


l...
18 in San Joaquin County at the commies ion of the burglary,


19 produced a witness who testified in substance that he had


20 seen the prisoner at the corner of Third and Mission street


21 in San Francisco on Sunday, April 22, 1877 between 3


22 o'clock and 4 o'clock P.M. It was conceded at the trial


23 if the prisoner was present in San Francisco at the time


24 testified" to it was irrlpo8sib1e for him to have been premnt


26 upon his cross-examination by the counsel for the people


The witness Carolan,25 a t the scene of the burglary.
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1 people said, that he had lived in the city of San


2 Francisco ever since 1855, except he had been out of the


3 City f or a space of two years wor king on a ranch in ~ar in


4 Cou~tYi he also testified that he had testified in this


5 case as a witness for the prisoner at a former trial.


6 He was then asked by coupeel for the People if he did not


7 testify at the former trial that he had lived in Marin


8 County for four years or that he had been in that county


9 six or seven years since 1855, and answered that he had


10 not so testified."


11 THE COURT' 1 see that this matter is going to take a littl


12 time. SOIne of the jurors requested me that they be allowed


13 to retire during t~ese arguments, and 1 will allow them to


14 retire. Gentlemen of the jury, bear in mind your


15 admonition, and you may retire.


16
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19
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24
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26


(Jury retire from court room.)







I
MR. FORD.


1 ~'!e submit


2 tion that


are
all th es e authori ti es/\. in support


a witness cannot be impeached or


. S~
of one proposi- I
cross-examined


3 on material matter. That is the law•


4


5 J{R APPEL:


.,


On" collateral matters.
\


I have heard others say the same thing to me


6 after 'I have read the law. I have heard a great many flaY,


7 ItI mew that is the law". Let the record show that pend-


8


9


ing this argument, the jury has been ordered out c:f the


court 'room, and tre.t we proceed to the presentation of


10 this argument. I suppose t m t vdll be admi tted.


11 THE COURr: That is a fac t.


he ha d been in that county 6 or '7 years since the year


the jury a portion of the widence given by the witness


court, against the obj ections of the prisoner, to read to


~vTR APPEL: Very Y/81l. l'Jow, he VJaS asking whether or not


he had testifi ed he lived in Irarin Comity four y ERrs or that


(Reading. )
I


to contra- ~...
by the


a t a former trial, and by w"nic;~ it vas mEl.de to app Ear that


he had, in point of fact, testified as claimed by the


counsel for the prosecution, and had stated at the former


trial that he had been absent from San Francisco and in


1855, and he answered he had not so testified.


Itln their case in rebuttal, the People, in order


dict the witness upon this point, were permitted


12


13


14


15


16


17


18


19


20


21


22


23


24 Earin County some 6 or '7 years sinc e the y ERr 1855. In


25


26


permitting the prosecution to contradict the witness on


this point, th e court below erred.
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were bound by his answers.


a witness cannot be cross-exam.ined as to any fact 'which


The witness had testified in chief trat he had met the


is collateral and irrelevant to the issue merely for the


f
L


I


lUlder lock and key


P.arrim.an is asked 7mether he told CantrellApropo?


against him.


certain things at a certain plaee


'But it is a well settled rule,' says ];ir Greeileaf) 'that


prisoner in San Franc isco in the month 0 f April, 18??


Vfnm on his cross-examination, and in answer~) to questions


put by.the-;prosecution) he testifi 00 that he had first gome


to live in fun Francisco some 22 years before, and t.r..at


since th e year 1855) he had been in the county of JILarin


only two y ers; he testifi 00 to rnatters merely collateral


.Judgment and order denying a new trial, reversed, and


case remanded for a new trial."


irrelevant to the issue, his ansvver cannot be cont radicted


by the party vmo asked the question; but is conclusive


purpose of contradicting him by other evidence) if he


shoul d deny it, thereby to disc redi t hi s testimony. And


if a question is put to a vii tness which 1:s collateral 0 r


while sitting on a chair after enjoying a hearty laugh)


in their character) and under the vrell settled rules


cone erning the produc tion 0 f evidenc e, the prosecution'


1
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12
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23


24


any statement there 2. t that time concerning the bribery


25


26


the boys vrere onto their job. He c ouldn' t have made
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1 concerning the connection t!at he gave the money, because it


2 was one YEar'-- yes, more than a year before this case


3 or action arose. How? VhY, it was away back -- this state


4 ment is, alleged to have been made on October 1st, or


5 October 2nd, 1910. This matter of his testimony of Mr


6 Harriman comes aftervlards -- over one year -- and it re-


7 lates to wlat? To November 28th, 1911. F..e.h! And he


8 is asked whether or not he told Hr Cantrell that he knew


9 the Times was going to be b101'VIl up; that he had discussed


10 that matter with the unions or his clients, that he re


n quested the m to hold off the blowing up of the Times


12 office. How::. does that tend to impEach or contradict his


13 testimony here? On cross-examination he may have been asked


14 your Honor, whether or not he ViaS an attorney for the Mc-


15 Namaras; that has been shmm here. Whether or not he


16 was the greatest friend, or the most intimate friend of


17 this defendant and attacked his motives to show he was


18 interested or might have been asked wheth er or nlbt avvay


19 dovm deep in his heart, he had th e g rea t est desire to see


20 his friend acquitted in t his case. He d'ou1d have been asked


21 whether or nmt he had connived wi th Darrow in bribing


22· ffuror Locbvoai. He could have been asked any of these


23 questions but his mow1edge &tr what occurred on the 1st


24 day of October, 1910, or what he did, or what consul-


25 tation he had with those connected with the horrible crime,


26 are collateral to the issue here, and he cannot be contra-
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1 dicted, and I say, ~our Honor, \vithout fear, that no


2 court who has considered t his question whic 11 is so plain


3 ly illustrated by these same cases, could ever hold to the


4 contrary.


5 People a gainst .Tones. now, I et us see. TOuching right


6 there o"t the very root of this question. The District At


7 torney has already made it apIRrent in ther ~cord here, and


8 I hope the statement vas properly taken by the reporter,


9 and that it shall suffer no change. It is for the purpose


10 of impeac hing t he wi tness. Hww?


11


12


13


14
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16
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1 By say ing in· a collateral matter that he has been guil ty


2 of some terr ible cr ime. Suppose the defendan t was on the


3 stand? People agains t Jones, by Sawyer, Judge. a very


4 good j~ge. He is ,dead now, your Honor. 1 t is a. pi ty


5


6


7


we haven,t got more of such judges as Judge Sawyer was.


The Supreme Cour t through Judge Sawyer says this. (Reading


"The main fact necessary to be established as a basis of thJ


8 prosecution was that the house had been burned; for withau


9 that there could be no gUilt in anyone. After proof of


10 that fact it was necessary to prove how it was done and by


11 Whom; and these particulars could be established by any


12 ev idence wh ich w as competent in law and sufficient in its


13 force to satisfy the mind. The rule with regard to proof


14 of the corpus delicti, apart from the mere confessions of


15 the accused, proceeds upon the reason that the general


16 fact, Without which there could be no guilt, either in the


17 accused or in anyone else, must be established before any


18 one could be convicted of the perpetration of the aJleged


26 the general fact is proved the foundation is laid,


19 criminal act which caused it; as in cases of homicide, the


20 death must be shown; in larceny, it must be proved that


21 the goods were lost by the owner, and in arson that the


22 house had been burned; or otherwise the accused might be


23 convicted of murder when the person alleged to be murdered


24 was al ive; or of larceny, When the ovmar had not lost the


25 goods, or of arson, wher_ the house was no t burned.
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1 competent to shcrn by any legal and sufficient evidence how


2 and by whom the act was committed, and that it was done


3 cr iminally. Here the burning was proved apart from the


4 prisoner's confessions, and the confessions were, therefore,


5 properly admitted in evidence."


6 "In People versus Bagley, while it was conceded


7 that evidence of confessions alone, unsupported by cor-


8 roborating facts and circumstances, is not sufficient to


9 convict, and that there must be evidence aliumde of the


10 corpus delicti, it was said that 'full proof of the body of


11 the crime, the corpus delicti, independent of the confea


12 sions, is not required by arw of the caaesj and in many


13 of them slight corroborating facts were held sufficient.'


14 "A similar view was taken in State vs Lamb,


15 but in both of those cases there are many fac:ta and cir~um


16 stances other than the confessions, going to shO\v that the


17 offenses charged had in fact been committed, and we have


18 no doubt that the defendants were properly convicted, or


19 the correctness of the principles stated by the court.


20 In this case, however, after a careful examination of the"


21 record, aside from the naked extra judicial statements of


22 the prisoners we do not find a fact or circumstance«


23 tending inthe slightest degree to show that a robberty had


24 been committed on ~ Po, or any other person •. There was


25 nothing but their statements to show that anybody had lost


26 any gold dus t or h3.d been robbed, or put in fear, or that
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1 there was any party in that region by the name of ~Po.


2 There seerr,s to have been two companies of chinamen working


3 on a ravine, to whom the prisoners referred in t¥eir state


4 ments; and a party doing business in the neighborhood


5 testified that he was acquainted with those chinamen;


6 that they did business with him and sold their gold to


7 him, but that there was no one among them by the name of


8 Ap Po i and there is no other testimony to the contrary excep


9 that, and the statement of the prisoners, one of the


10 chinamen was called ArPo. There is testimony showing that


11 subsequent to the a-'leged robberty, the prisoner in con-


12 nection with the principal proseooting witness, who was


13 a feigned accomplice, went out with guns and disgUises


14 on the night preceding their arrest, for the purpose of


15 robbing a chinaI.il~n'~ cabin, ":~ut a1:,cmC.oned the enterprise.


16 This testiniony tends strongly to prove that the defendant


17 was bad enough to com~it a robbery but did in no way tend


18 to prove that ~Po, or anybody else had in fact, before


19 and on another occasion been robbed. The evidence itself


20 was ir..admissible and improperly admitted. It related to


21 another and entirely different transaction, and in no


22 degree tended to prove the fact in issue. It is one of the


23 first principles of the law of evidence that testimony


24 must be confined to the issues .• ' This rule excludes all


25 evidence of collateral facts, or those which are incapable


26 of affordir:g any reasonable presull:ption or inference as
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of some offense and what is the rule laid down here?


to the principal facts or matters indispute.'"


1 read this decision because it illustrates what is


was not present a year and Bomechys--27 days afterwards


up in the Higgins Build.ing where Franklin clairra he saw


If he didn 1 t know it, if he didn 1 t


if he knew it it doesn't tend to contradict his tcsti
\


1t tends .insome degree to show that he was gun tymony.


know your Honor, tl:.at the Tirre s Builciing was going to re
blown up, it doesn't tend to contradict his testimony as


to whether he was there or not, a year and 27 days after-


meant by collateral matters> Does the knowledge of Harrim·
the


onAlst· day of october, 19l0,that the Times Building was


gping to be blown up, tend to illustrate any facts in this


case? Does it tend to contradict his evidence that be


Harr iman and Darrow?


wards,
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(Reading:) ItUnder this rule it is not competent for


the prosecution to give evidenc e of facts tending to prove


anothrc'er distinct offense for the purpo se of raising an


inferepc e t bat th e person had committed the offense in


show to this jury or to your Honor, P~rriman was interested,


and vms a party to the crime in blowil~ up the Times for


the purpose of raising th e inferenc e from the accusation he


had S. i ven the money to Dar myr on the morning a f the 2'7t h of


November a year and 27 days after,vards. rReading:)


lIDnder this rule it is not competent for the prosecution


to give evidence of facts tending to prove another dis


tinct offense for the Turpose of raising an inference


that the person had committed the offense in question.


Upon the same ground it is not cornpet ent for the pro secutor


to give evidence of the prisoner's tendency to commit


t he offense with 'lrhic h he is charg ed. Mucjt evidenc e of this


kind was erroneously admitted under objection andecception.


We. do :' .~ not see a fact or circumstance which tends to prove


the body of the offense charged, aside from the loose state


ments of the prisoners, and these, neither as to the num


ber or identi~ of parties, or the amount obtained, cor


respond ,.,Ii th the offense as charged. It, and so on. lI.Tudgment


is reversed. It


1
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questi on. It Now, under this rule, it isn't competent to


In the case of People vs. George T. Bell and Henry Bell,


in the 63rd Cal., B.t page 119, it is by the court:
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swarer. '


evidenc e on tha t point was brought out by th e prosecution


59391
on I


VJh et her or not the dec eased vas a pro",",


t1'l'he defendant Vias examin ed as a witness


'That is not the first time I ever heard him


{Heading: }


testified:


tion las well taken.


was C". purely collateral mat-ter, :having no referenc e what


ever to the .Q'uilt or innocenc e of th edefendant. The fi rstu


on t.he cross-examination of the defendant, and in such


court in admitting this evidence, and we think the excep-


his ovm behalf, ·a.nd on his cross-eJcamination by the pros€


cution, testified that the deceased, on the occasion of


the quarrel which resulted in hisdeath, called the defend


ant C?nd his brother 'damned sons-of-b.' 'The vii tness further


use tha t kind of languag e. Have hear<il: '-hfum use it frequently


I don', t lmow as he ''-'las a practical swearer; he was a profane


the deceased in his lifetime, B,nd t:rn.t he Vias not a profane


swearer, a.nd that they had never h ERrd him use profane


IC?nguag e. The defendant exc ept ed to the ruling of th e


cases the 1111 e is: ~ fhat if a question is put to a '\''.1 t


ness \7hich is collateral or irrelwant to the issue, his


answer cannot be com radicted by the party who C?sked


the question, but is conclusive age.inst him.'t1


The prosecution called several vdtnesses in rebuttal,


...,rho \vere p ermit t ed to testify, agains t th e obj ec tion of


the defenda.nt, tlRt they Vlere intimately acquainted with


fane swearer or in the habi t of using profe.ne langup.g e
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1 P.arril1l..an Ylent upon t he stand; he t estifi Ed that Franklin r


2 story VIas a fabrication and tissue of lies. Core erning ',"[bat


3 fe.cts? Concerning his presence on the morning of November


or not he told Cantrell that he knew before the Times Build-


c1i rec t evidenc e. O~ cross- examination, he is asked whether


28th, 1911, Cl.t th e Higgins BUilding, Cl,nd for providing Darro;


ing \-vas wrecked, whet her or not he knew' it was going to be,


Tbat vas


done, and he asked to have l:it postponed; Collateral, then.


The answer vas allovred and th e vri tn es s says no, not bing of


vii th the mon e:r tha. t he said he got from Iarrow.


4


5


6


7


8


9


10


11 the kind. Who brought it out for the first time? The:r


'''as one of theattornElfs. He could heye asked him any


purpose of shovnng his interest as a witness? He says he


avenues by whic h that can be shovm wi thout intrenching upon


It is for the


There are several


It had nothing to do with the testi-


'lhe People bro-qght it out. There is no


I deny that that is the real intention.criminal.


brov.g ht it out.


the rule against the admission of collateral matters, to


show t here that the witness is debased, or that he is a


question in reference to tmt, but that is not the object.


I deny, your Honor, notwithstanding the great protestations


of counsel on! the other side, t~t their obj ect is to show


motive and interest of this witness.


ghost, no fleeting ghost, we had nothing to do with it.


They put up a stuffed !:'lan of straw vrhich noVI they under-


mony; it had nothing to do with the case.


take to mock dovm.
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too A..... C....w .... ..-S~
They IY'ay say so, vre don't have to beli ev e it, ~md no laviYe r I


of ex:perience does believe t.tat. It is for the purpose I


of getting to this jury th e fac t that HarriIl1..atl is a c rimi


nal, ",.nd he has been guilty 0 f the commission of an of-


fense for the purpose of arguing to tre jury that he was


more likely to have given the money to l!Ir ])arrow upon th e


occasion that Franklin has testified. Because for ~hat?


Becaus e he is gUilty 0 f e.nother offense. Then, th e infer


ence is that he would be gUilty of this offense, and these


d eci sions say that you cannot do that.







every stat e in the Union, and fr om text books froTl! every


694~
which I
cannot


The evidence in rebuttal could


"If a question is put to a witness(Reading)


is conclusive against him.


is collateral or irrelevant to the issue, his answer


shown criminal cases. We can show a great many civil


cases. Whenever a man challenges the abi'ity of counsel to


do anything her e, of course, counsel wants to show, your


Ponor, not for the mere satisfaction of counsel on the


other side, for God knows I have no desire to satisfy


them, but only the good faith of counsel in presenting


law to the court, his conduct, when they think that


lawyers nllst 60 forget their duty to the court that they


are compelled, your Honor, to stow for our own good credit,


state propositions of law here which they cannot prove, we


barring the question of whether we are in error or not,


1 can_cite~ to your Honor I can ,ci,te, t er e dec is ions from


have been introduced for no other purpose than to impeach


reversed, and case remanded for a new tr ial."


state in the UnioIi except Arizona, because 1 am biased in


be contradicted by the party who asked the question, but


not prejudice his case before the jury •. Judgment and order


the defendant as a witnesn, and we cannot say that it did


We 11, c i v i1 cas es jus t the same. Th ey complain


the otrer day that we coul«lm t t show criminalcases. We have


for our own good name, that tl're law is as we h a,~e sa id it


was, or as we honestly believed it wasl barring or not
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decisions here to that effedt.


There is no use reading this. They are civil


1


2


3


favor of the Ar izona law.


generally.
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1 say 1 can cite a lot of


Just to state the rule


4 cases. 1 say the rule is jus t the same, but we can ci te


5 them.


6 MP • FORD· Your Honor, 1 ask counsel to refer to Peop1e


7 against Hart, in which yeu were calle d as a wi tneS8.


8 MR. APPEL. Oh, Bart is very sinple.


9 MR. FORD· yes, you testified in that case.


10 rm. APPEL. See if you understand it. People against Hart.


11 Mr. Hart wentdown here and Vlhat did he do? An old offender


12 that killed three or four men down in Arizona. 1 defended


13 him once for cutting a man up by the name of Bullock down


14 at the Palms, cut him up 7 or 8 times. Tanner from the


15 beautiful city of Santa Monica, employed me to help defend
I


16 I him, and 1 defended him and the jury disagreed and after


17 wards the case dismissed and collected the fee and 1 never


18 got ar-y, that is why 1 remember that case so well, but here


19 is the proposition. Mr. trart went around the country down


20 here after going to a great many experiences on the way,


21 why, he opened a lodging house down here and he rented a


22 room to some old man and he had a quarrel with him one


23 night and over 50 cen~s he ki1led him; he shot him--yes


24 1 think he s hot him. He might r..ave stabbed him. 1 don 1 t


25 know. He used roth weapons just as he pleased, but 1


26 think he s hot him. All right. There was an old lady







1 came in the court room duringmelons at San Bernando.


the trial and she was testifying that she was present at the


killing. It was my duty to tell the Dis trict Attorney


that that woman had told n:e that she was not there; that


she had told me at the time of the killing, your Fonor,


tha t she had been dOl'm in San p,ernando, 25 miles away


from here, and other circumstances relating to it. The


District Attorney had aright to ask her when she said she


was present at the killing your Ronor, he had a right


to ask hero, isn t t it a fact that you told li!r. Appel down


there at the office that on the day of the killing you


were not present at the killing but you were in San Ber-


nando, or words to that effect? WHy, i t waSscim-ealJlJ~
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name of Mrs. Grosse. Old Mrs. Grosse, 1 knew her well.


1 had defended her two or three times and her husband also.


~er husband was a German. 1 defen ded him once for stealing


a hack. 1 guess 1 defendijd her and her son for stealing


turkeys, that 1 do remember. Then Bart was put in jail and


here Lo and behold, Lo, Mrs. Grosse comes over to my office


and sbe said she wanted me to defend Hart. 1 had not


forgotten 1 hadn't got my fee in the other case and 1 said


1 wouldn't defend him for anything, and then she said to me


that she understood how the kill ing occurred, and 1 asked


her, your Honor, whether she was present and she said


"No: that onthat day she had been down to San Hernando


looking up there a watermelon patch where she was going


to be a Witness for a fellow who had been stealing water
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any question about it, your Honor?


ing the fo~tion to impeach the witness upon the rratter at


issue, upon the rratter that she had testified to. What has


that to do with the question here? Read it, if it isn't


so 1 will eat the book up.


Mr. fIarriman made a statement to Mr. 9.antrell


after the 28th day of November, 1912, down there in some


village or some place, 1 don,t care where, "Cantrell,


By Jingo, Darrow is indicted. 1 am awful sorry. 1 don't


know what td do about it. They are liable to get me into


that case. 1 was there and 1 gave the money to Darrow."


Harriman having testified that he didn,t and was not


present at the transaction, it would have been cross


examinat ion and would have been a rrlat ter of absolute in


peachment. M!'. Harriman, you know Mr. Cantrell? Didn't you


tell him on such and such occasion that you were present;


that you had furnished the money and expressed some fear


you might be firawn into this? The witness says No; they


have aright to prove it. To prove impeachn:ent upon what"?
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Upon the matter at issue. Is it possible; can there be







o:ave the money to Darrow, and Darrovl gave it to him. Came


1


2


How different this is.
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1


Franklin says P.arrim~n was present; I


3 over th ere wi th an overcoat on the Ie ft arm. I remember


4 that ov erc oat. Seemed to think som €thing 0 f the ov erc oat,


5 I don't lmow what it . VES about the overcoat, but anyhow, he


6 saw it. He says it VIas on th e 1 eft arm. Harriman comes on


7 the stand and says, I vasn,t there; didn't give him the


8 mon~j didn't see Franklin· that morning. Ah,:rEr Harriman,


9 you Imow Ifr Cantrell? Yes, I know liIr Cantrell. Didn't


10 you tell him? Tell him what? On or about the 1st day of


11 Oc tober, 1911, a year and 2'7 days befo re this crime is


12


13


14


alleged to have occurred, didn'~ you tell him that you knew


the Tim es BUilding vvas going to be blO\vn up, and you had


consulted vlith parties who were going to do it to postpone


15 the stunt. That is a good word. I have 1 Earned that in


the money to Darrow? Does it touch on the question he vms


not present vrhen Franklin said he came there? Isn't it


I
this case. The stunt. until after the convantiibn, a.nd that I
you }m.e,y it was going to hapJtlll. Is t~t concerning the mat-I


t e1' at issue? DOes that touch upon th e Question 0 f v:.rhether :


P.arriman vas present or not dovm he :"re i~ t he Riggin s BUild-I
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• ?
~ng . Do es it touch on his testimony that he didn't give


23 for the nefarious purpo se of viola ting every principle of


24 law; degrading the witness F..arriman in the eyes of this


25


26


jury, to horrify this jury, your Honor, to roy, t1YThy,


P..arrim.an, you mew tlRt the Times Building was going to
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1 section of the 60de 011 Civil Procedure, supra, the action


2


3


4


5


6


7


8


9


10


of the court would rave been correct; but it seems evident


from the record that the cross-examination of which the


question vas a part, vas for the purpose, not of exhibiting


thev!itness to the jury as one unworthy of belief, because


of the commission of a crime or unlavl'f'ul 8,ct, but as one WhO


I
,


if he had taken part in a violent demonstration against


the defendants of the crime designated in the language of


the que17 put to him, might perhaps have been thoueht by the


jury to be biased or to entertain ill-will against the


11 defen cants. And in t his point 0 f vie~r, it is not deemed


12


13


14


15


16


by us to have been an improper question, 'as it is per


fectly well settled that on c ross- examination the ",vi tness


may be interrogated as to any circumstcmces vlhich tend


to impeach hiscredibility by shovang that he is based 2~ainst


. the party conducting the cross-examination, or tmt he has


17 an interest adverse to sue h party.' It That is our purpose.


18 l'CR MRROW: }!ray I ask you to state just '''.'hat the facts are


19 }O::?. F?~ERICKS: I raven't read th e facts. It is a civil


20


21


case.


lTR FO?.D: The facts in that case were, the witness \~S


22 asked if he had gone upon t he land wi t h a party with guns


23 and pistols c.,nd attacked 8, man who. \vas E witness, or the


24 defendan t ~


25 lIE TARROW: I gather fram tmt that it vas -- the facts


26 Vlere that it \'IaS a question to shoVl prejudice against the
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1 witnesn on cross-examination. You may show on cross-examina


2 tion the conviction of a crime, or you may show prejudice;


3 that is about all you can show; I gather that is what it


4 is.
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witness has testified to anything,absolutely nothing,


except his identity, which is not material unless he testi-


MR- FREDERIC¥$. The case of People vs Benson is a little


more clear on that subject.


THE COL"R T. Ar e you ready to subrd t it?


MR. FREDERICKS. Yes, sir.


THE COURT· Bring in the jury. (Jury returned to court


room. )


THE COURT. The jurors are all present. Take the stand,


Mr. Cantrell.


wi tnes8 is not before the cour t in an attempt to impeach


upon a collateral issue, the objection of the defense is


sus tained.


MR. FREDERICKS. Well, we will withdraw the witness for


the present then, your Bonor.


THE COURT· All right, unless you wish tO,ask some question


upon matters he has testified about.


MR • FREDERICKS' There has· been no testimony.


MR. ROGERS. Q pave you been in the State of California


ever since October, 19107


MR. FREDERICKS' ;h~t is objected to , may it please the


1 do not think that the


CANTRElPlr,AE


On the ground the question propounded to the


cour t , as ,be ing imma ter i al •


THE COURT.


resumes the stand.
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MR • ROGERS. 1 would 1 ike to have the witness remai n under


MR FORD. Just a moment, yo~ Honor. In this matter of


MR. FORD. That is the point we wanted to be heard on, your


1 th ink that is true.


the Court's order, to be called. 1 do not wish him to


TEE COURT· I inquired of you before proceeding and you


like to be heard a little further on that point, your


Honor, that it is not aco}lateral issue in this case,


used in the decisions quoted by tte defendant here, and


THE COURT.


and there were a number of cases 1 would like to submit


to your Honor on that case and on tha t point on which


we have some authorities upon that point and we would


and tha t we should not tak e up time.


THE COURT· The witness may step aside for the present


but is not excused from attendance on the trial.


under the authorities cited.


I!onor •


your Honor's ruling, it was a distinct surprise to me,


leave.


said the matter was submitted.


fies to some fact in the case, 1 think it is immaterial


Objection iB Bustainel.


your Honor decided it. There is no dispute over the pro


position that a witness cannot be impeached on an imma


terial matter, an i~material fact haVing no relevancy to th


issue before the court, but--


THE COURT· I think this is distinctly a collateral matter
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not raised, was not considered. The first objection would


have been overruled had this objedticn not bee"n raised.


THE COURT. If youare taken by aurpr ise, 1 wiJ I not fore-


anything on it.


THE COURT. The question of being collateral matter was


I did not assume the court wanted to hear


I was try ing to 6 ave time, th at i6 all.


MR. FREDERICKS


MR· FREDERICKS


close you from arguing onthe matter, where counsel is sur


prised on either aide •.


MR • FREDERICKS. I lis tened very carefully and 1 beard the


court1s ruling ontbe first arguwent and 1 saw absolutely


nothing in there that changed the matter.


THE COURT' Upon the first matter the question of being--


MR. FORD. But your Honor bas usually indicated when satis


fied with counsel's argurrent that you would like to hear


from the other side.
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17 MR. DARROW' You have saved it.


18 MR- FREDER1CKS' 1 am afraid not.


19 MR _ ROGERS. Now, if your Honor pleases, 1 suggest tha t


20


21


the matter of the jury being sent out, while we were


arguing--


22 THE COUR T. Yes, that W ill be done.


23 MR _ FORD. yes, sure.


24 MR • ROGERS. We would not 1 ike to have them permi tted to


25 hear their argument.


THE COURT. It:seems to me we ought not to take three turns26
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1 at this. All right, ('!entlemen of the jury, you wPl


2 ret ire.


3 (Jury retires.)


4 THE COURT. Why is this not impeachment on a collateral


5 matter, ~.fr. For d?


.6 MR. FORD. 1 wi]l read, to show your Eonor, Section 1870 of


7 the Code of Civil Procedure, which provides the facts which


8 rr,ay be proved on any trial in any case, the first ani most


9 important point for proof being subdivision 1, the precise


10 fact in dispute, subdivision 15, "Such facts as serve to


11 show tte creditil i ty of a witness "as explained in Section


12 1847, the People have always t~e right to prove the facts


13 showingthe credibility of a witness, and they cannot do


14 that as far as the defendantfs witnesses are concerned


15 until the defendant's witnesses have been produced.


16 Section 16 ie, "Such facts as serve to show the credi-


17 ility of a witness," as tend to explain S&ction 1647--


18 THE COURT- 1 am basing the ruling upon the theory that


19 this is par t of the case in chie f.


20 MR. FORD. No, your Honor, you are b~sing it on the


21 proposition it is collateral to the issue, not properly


22 admSsible in evidence according to the decisions read by


23 the rofendant, and we want to show it is not such a collater 1


24 fact or that the law expressly provides that the People


25 have a right to introduce in evidence on rebuttal facts


26 shovlin/s the credibility of a witness, and that the facts
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1 showing the credibility of a witness, by this express


2 provision of the code, is not a collateral and imrrlaterial


3 issue, having no relevancy to the merits of the case,


4 because the law expressly provides that it is relevant and


5 that it is Iraterial and'tr.at it is not collateral, but is


6 a direct attack upon the credibility of a witness.
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lTow, section 184'7, provides the methods by which it may


be don e -- the presumption the.. t a witness speaks th e truth,


may be repelled --


THE COURr: But, these sections were all considered by


the SuprEmle Court in the a 'c thorities cited.


Em FORD: Not in one of those decisions vas it decided that


an ifuptRcmng question could not be put to a witness, ex-


c ept upon the precise fact in dispute, that v.as not a point


in every one of those, it vas decided tlE.t the rr.atter upon


which they sought to impeach him VEl.S immaterial. SJme of


the decisions loosely use the term', "oollateral" as loose


ly as it has been used in this case frequently by counsel


for the defense. It is a very loose use of the term "colla


eral", and it is synonimous vii th the term "innnat erial" ,


and we have cases pr ecisel:y- here in point v.rh ere the


witnesses were impEached, not as to their testimony of


the precise fac t in disput e, namely, v..as the defendant


gUilty 0 r innocent, or, did you participate in his guilt


or innocence on that particule.:.r occasion, but the witness


v.as impeached on some other matter. It would be redicuihous


to have a provision of law prOViding that the statements


of '7i tnesses migh t not be cont radicted, and I will read


the decisions. Section 184'7 provides that a vritness is


presumed to speak the tnlth, this presvnption however, may


be repell ed by th e me.nner in 'ahich he t estifi es, by the


cD.aracter of his testimony or by e.ridence as to his char-
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acter for truth, honesty or integri ty or his motives, or by


contraddlct.ory evidence, and the jury are the exclusive jUdge


of hi s credibi1i ty. }Tow, the words "motiv es" and "contra-


dictory evidence" have been interpreted by the Supreme


coutt of our state and in the instruction whic h has been so


frequently given by your Honor in jury cases, that it is


not necessary to do more than refer to it, namely, the re


1f~ tion of th e wi tn ess to the case, that is one of th e things


that the jury is always instructed lmder this section 1847,


that thfij may take into consideration, in determinil1..g th e


credibimity of a witness. Now, section 2051 provides


for the imprechment of a vr.i. tness by contradictory testimony


or by evidence affecting his character for truth, honesty


(1]1'" integrity, etc. Sectioz; 2052 provides that he JTl.ay be


contradicted by showing that at other times or at other


places he has made statements inconsistent \nth his pre


sent testimony. I will read the exact lan..~uage of the sec


tion to your Honor. "A witness may also be impeached by


widenc e that he has made at other times, etatements incon


sistent wi t h his p resent testimony, but before this can


be done the statement must be related to him, etc. t1


The foundation tmt must be laid, a.nd the witness may be


impeached by €Ilidence he has made at other times statements


inconsistent with his present testimony. }Tow, in this case,


.Tob Harriman testifi 00 he had no personal interest in


HcNamara case, that there \'lJaS nothirg in his relation
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of those decisions.


and to Mr Marriam that were absolutely inconsistent vdth


That is not ,,',nat the Supreme Court has heldTEE COURT:


in People 8~ainst Dye.


his present testimony given upon the stand, and if it is


immaterial now, your Honor, it vre.s immaterial then, and if


it was proper cross-w...amination then, it is proper rebut-


..
Hotel, and on' the street, make statements to ]11'1" Cantrell


lation to the case which would prevent him from testifying


have a right to rebut it.


tal now, because that was proper cross- e-:amination, and we


defendant '.'rhic h vrould prevent him from testifying in ef-


tmt he might be asked if he did not at that time and did


not at any· other time, ·in San Luis Obispo at th e St James


THE COURT: Perhaps I have.


ITR FORD: In People vs. V!ong Chuey, in llrl Cal., pa,.ge


624, a later case than most of those that have been read,


IIV!ong Chee, as defendant's vritness __ II not as the defendant


but as th e defendant's wi tness, as in this


with entire impartiality. Now, that ~~s a material fact


tlB. t vas before this court at that time, and at that time


your Honor expressly rul ed that that was mat erial, and.


HR FORD: Let mer ead ·what t he Supreme Court has held.


I think your Honor has entirely misconceived the effect


feet -- he didn't use those "Nords, but by that ans\ver he


me~nt to imply there v~s nothing in his attitude or his re-
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1 'was the defendcmt, s vri tness, tltestifi ed t hat he had known


2 the d efen cant for 10 years, a.nd n wer knew him to speak


3 English in his presenc e. Upon cross- examination he was


4 asked, in effect, if he had not met one Cou~tney and


5 on e Ho rrison,
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19p1 in hie rooms, prior to the pending trial, and there at-


2 tempted to bribe 60urtney to give false testimony in the


3 interest of the defendant." In the interest of the


4 dE:fend ant. Now, remember the case h~re was where the


5 deferrlant had been convicted of murder and the wi tnes8 was


21 decisions, as 1 recall it, was the term collateral used


22 and in ~ery case it was linked up by the use of the con-


15 Now, your Fonor, whether the witness had attempted at


16 another time or another occasion to bribe a witness was


17 not the issue before the court, it was a collateral matter,


18 in the true sense of the term, it was not a collateral
~,


19 matter m the sense used in the decisions, loosely, and


In 1, 2 or 3 of thosefrom which counsel has quoted.20


6 asked, "Did you not at any other time, at another place,


7 commit another crime"connected, it is true, with the


8 defense, jus t as the McNamara case is con~ected wi th the


9 bribery in this case; if the bribery in the murder case,


10 if the bribery was connected with the murder case--"Upon


11 cross-examination he was asked, in effect, if he had not


12 met one Courtney and one Morr ison, in his roon;s, pr ior to


13 the pending tr ial, and there attempted to br ibe Courtney to


14 give false testimony in the interest of the defendant."


23 'junction With the Vlord "immaterial". But it was upon the


24 fact that -it was ilTJr.aterial that the court decided it


25 was an irrproper cross-exarr,5.nation andwhetever the word


26 "collateral" was used in those .decisions, it was used
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1 synonymously wi th or to express the idea that the fp,ct


2 had no mater ial i ty or no relevancy to the matters before


3 the court, they did not affect the credibiJity of a


4 witness on a mater ial point- Suppos e a man did


5 testify he was or he saw another man at the corner of


6 Th ird and Market street in San Franc iaco on a certain day,


7 whether he lived in San Francisco 6 days or 60 years is


8 absolutely immaterial, the only fact material before the


9 cour twas, '"Were you in San Francisco or were you in the


10 vicinity of San Francisco at that time?" Whether he


11 had lived for 6 years in Marion County or some other


12 county during a portion of the preceding 6 years, was


13 absolutely immaterial and purely collateral. However, in


14 the sense where collateral is used to indicate an imma-


15 terial fa~t bearing some slight connection With the inci


16 dents of the case or some Witness in the case, but in the


17 Wong Chuey case, the court held that the bribery was not


18 collateral in that sense, it held th'l. t the fact of


19 bribery was relevant to the murder charge 'for which the


20 defendant was being tr ied.


21 MR· APPEL. 1t did not gold that -


22 MR. FORD" Conversely they held it, in effect.


23 MR. APPEL- No, they didn't hold it in effect. 1 tried


24 that case,-l introduced that evidence.


26 With the murder conversely, themurder is connected with the


25 MB" FORD If the court please, if the briberty is,.
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1 br ibery.


2 TFE COURT Give ffie that citation.


3 1ffi. FORD- Wong Chuey, ~eople versus Wong Chuey~ 117 Cal.


4 page 627.


5 MR • DARROW. was th:?-t bribery in the case that was


6 being tried?


7 MR " FORD- Yes.


8 Mr. DARROW. Then it shows the interest of the witness


9 in that case?


14 question. For the purpose of fairly and fUlly weighir..g the


15 evidence of any witness, the jury are entitled to know his


10


11


12 1


13


MR" FORD. ~e~ exactly.


THE COURT. People vs Wong Chuey ~ 117 Cal. page 627.


MR. FORD· (Reading) "Under objection, the witness answer-


ed in the negative. Ttere WEtS no error in allow ing the


16 bias and feeling in the case, if such there be. If the


17 witness was such an active partisan of the defendant as


18 to be engaged in sUborning witnesses in his behalf, that


19 fact Was Ir.ost material in \'leighing nis testimony 0" If the


20 witness in this case was personally involved in the defense


21 for v:h ich the defendan t, McNamaras were be ing tr ie d at


22 that time, if, as the defendant says upon the witness stand


23 in this case, they plead gUilty to save others, isn!t


24 he, if, as· the prosecution charges in this case, the


25 defendant did the act here in dispute as one of a


26 series of indicents to defeat and obstruct justice~
~


wouldn,t the bias and prejudice of the witneSS5{l.IIilrli!ll~~a~~·
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case, of Mr. narrington in this case, be such as would promp~1


2 him to take the stand and testify falsely? Or to stretch


3 the truth in favor of the defendan t and to protect the


4 defendant? If this defendant had protected the McNamaras


5 and th is witness in that case, ~ouldn f tit be natural for


6 the witness to show his gratitude to hang together, to


7 8 tick together and take the stand, and wouldn, t the fact as
...


8 to whether or not !\1ro Earr iman had any bias or pr ejudic e be


9 a pertinent, material and relevant faat in this case?


10 Wouldn,t the jury be entitled to know his relation to this


11 case?
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I ~ant to be careful here and not allow my mentality to


be misinterpreted. This case do es not say, but in effect


it holds that the bribery connnitted in the defense of a mur-


del' case is a fact, that so far as a vri tn ess is. con·cerned


is relevant a~d material, not to the precise fact in dis-
I .


pute, but to the issues of the case, that it comes in,


as sUbdivision 16 provides ,that it w~y come -~ subdivismon


16 of sec tion 18'70 of the Code 0 f Civil Proc edure, that


the facts which illustrate the Felations of a vdtness to a


case as provided for in s~ction 1847 of the Code of


Civil procedure may be introduced in eVidence, and the


only time it can be introduced is when the defendant


gets throug h with hi s vii tnesses, \vhic his. t he time pro-


vided for in rebuttal, the only possible time. Vhy, plain,


knowl edge of the terms of the English language and an ex:-


amination of the code itself ought to be sufficient to dem-


onstrate that the Peopl:e have no other opportunity to at-


tack th e motives 0 f the witnesses for the defendant, exc apt


upon rebuttal; thElf have no other opportuni ty provi ded by


law for th an to do that, and vrhen t ret time comes, th En


they have th e right to put in th e evid enc eat tffi t time


in rebuttal. Now, Mr Harriman says he has no personal


relation to this case. Your Honor allo~Bd him, on cross-


examination, to be asked, "Did you not have this conversa-


tion1"Didn t t we argue that matter before your Honor at


that time? Didn t t your Honor hold t ha. t the qu est ion as
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1 whether or not he had such a conversation was the same sub


2 ject, the same sUbject matter as the \vi tnESs' statement


3 that he had no personal interest in that case? Your Honor


4 held that it was and I agreed ~~th your Honor at that time.


5 Your Honor VJas absolutely right in so doin.g, and I think


6 your Honor has ove:dooked thEE fact that he was permi tt.ed


7 on ccfoss- eocamination, and it is our duty at t his time to


8 call these facts to your Honor's attention.


9 THE COURT: I have read the testimony on page 4207 ancil1 4209


10 and I have not overlooked th e fac t, I read the testimony.·


11 MR FOP~: On cross-examination of Mr t~rriman?


12 Tfffi COURT: yes sir.


13 lftR FORD: That he had no interest in the1rTc1'Tamara case?


14 TEE COURT: yes sir.


15 1,fR FOPJ): And your Honor held t mtit YJC"S reI evant and


16 competent.


17 THE COURT: Yes; but the citations in the case of people


18 vs. VJebb have specifically held, on the ground that impeac


19 ment v~s peTImitted on a collateral matter --


20 MR FORD: I will get to Peopl e versus Webb in a momen t.


21 MR FREDERICrJ3: But we maintain this is not a collateral


22 matter, not an immaterial matter.


23 1iR FORD: I want to finish the case of People v ersus \70ng


24 Chuey: urf the witness vas Buchan active partisan of the


25 defendant as to be engaged in SUborning witnesses in his


26 behalf that fact ,vas most material in v~ighing his tes-,
timony. In rebuttal, the prosecution contradieiVecllbt
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In most cases here where the credibility of witnesses vas


ial fact. Here the widence is a direct attack upon his


he v,as a party to the proposed bribery -- it is not di-


lIor, in this case


But it YJaS offered for the purpose of


ms a party to the proposed brobery."


proposed bribery.


in any ~ay' smirching his character, or intimati~g that he


rect -- it is not identical, rather, the evidence is not


offered as tending to ShOVl the guilt of the defendant, or


is it cffered as tending to show][r Darro'w is guilty of the


witnes Chee by placing Courtne,r upon the stand who tes-. ,
tified to the attempted bribery. This evidence was ~iven


under objection, but we see no valid objection to it.


The case.of people versus Dillton, 94 Cal., 255, and People


versus Choy Ah Sing, 84 Cal., 276, in no v~y supports


defendant's con tention. The evi dence proposed to be shovm


in thos e cases in no way attacked th e credibility of th e


fact. The law does notregard trifles, it must be some mater


touched upon at all, the court held it V'las not a material


shedding light upon the evidence of the witness himself. "


upon his credibility. The evidence vas not offered as tendi:g


to show the guilt 0 f the defendant, or as iru any way smirch


ing his character by intimating tmt he VJas a party to the


\vitness giving it. Here the evidence is a direct attack


credibility, as it is in this case, "The evidence \'as not


offered as tendiTh3 to s boy! th e guil t of the defendant, or


as in any way smirching his character by intimating that
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crime of bribery or any attempt to show l r r furrow ':as a


party to the Times explosion; it is not offered for that


purpose; it is affecting the credibility of Harriman,


that is the man \'Ve are interested in.


"It was offered for the purpose 0 f shedding light upon


the evi denc e 0 f th e vIi tn ess himself. In t 11 e case of Lewis


vs. Steiger, 68 Cal., 200", a civil case, 'but it is here


applied to a criminal case -- "it is said that it is not to


be doubted that wh ere a witness for the d ef endant has at-


tempted to dissuade one of theplaintiffts witnesses from


attending the trial,
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(See alBo,


On the cross-


lt ',vas, therefore. 'error to


to lay a foundation for impeaching him.


suit, to the prejudice of the defendant.'


Peopl e vs Murray, 85 Cal. 350) It


Now, in People vs Webb, which your Honor has


could not be contradicted.


and denies on his cross-examination that he has done so,


the plaintiff is entitled to give evidence to contradict


him in this respect. So in the case under consideration,


it was cornpetent for the defendan t to s1:ow tha t the


witness Miller had endeavored to corrupt the witness


Webster, and induce him to swear false in tbis particular


examination for that purpose, the witness was asked ques


tions which wer e answer ed wi thou t obj ect ions • But the'


SUbject matter of the cross-examination was collateral, and


not relative to the issues being tried, and the prosecution


was bound by the anewers of the witness; as to them he


called our attention to, 70th Cal, it is a very short


decision--now,the decision of People VB Webb, the


decision itself is very short and 1 want to s::y we have


no quarrel with the language of the decision, becau8 e


we believe it is the law: "On the trial of this case,


after the prosecution had announced that the case was


closed, the cour t per mit ted th e Dis tri ct Attorney to


recall a Witness for the defendant, who had been examiued


and cross-examinedj. for further crOBs-exam ina t ion, in order


allow, against the objections and exceptions of the


defendan t, tt e stet irr.ony offered and giver; to
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facts before the court that the court holds to be co1-


examination, the witness, after testifying that he presented


def endant, for further cross-examination, on such cross-


What are the


The facts were, the defendm t in that case was


Now, what are the facts in tha+case'?


the wi tness • tl


lateral?


convicted of the crime of perjury, and upon the tr ial of the


case he produced a witness, B F Napthaly on tre tr ial after I
Ithe prosecution had closed the case, and the court permitted


the prosecution to call one B F Napthaly, a witness for the


the petition upon which the perjury charge was predicated


to Judge Murphy of the Super ior Cour t, he was asked by the


prosecution whetter at that time he stated to Judge Murphy--"


not what defendan t had done at alII but the witness was


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 asked if he, Naptha1y, had stated to JUdge Murphy that he


16 would not be responsible for the writ, that he knew nothing


17 about it, and did not like the appearance of the petitioner.


18 The witness denied having made such statements, and the


19 prosecution, against the objection and exception of the


defendant, then called Judge Murphy to contradict the witness20


21 Wnere is the materiality of that, where is t."'le comparison


between that state of f acts and the facts in the case at22
bar?


23 Your Honor, what possible resemblance is there


between the-two situations?24 :Jr. Parr iman has been asked if


he went to such a place and made some comments on what the25
defendan t did. This was not thrOWing any light upon the26







credibility of the Witness, as 1 claim it did not, as it


has been expressly overruled in the case of people vs


Wong Chuey--but 1 do claim it does not show anything--


1
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6
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wi tnecs with reference to the cas e, it was not show ing I
any motives on the part of the witness at that time" If itj


did, your Ronor, in this question throw any light upon the I


I
I
I
I


7 THE COURT" That case was reversed because of that ques-


8


9


10


tion"


~~. FORD. Yes, the case was reversed because the questions
which


upon they sought to con tr adict hilL wer e inm:a ter ial, abso-,..


11 1ut ely immater ial. 1 want to s'how your Honor that the


12 term "collateral" as used inthat decision~was as to some


13 other matter, a conversation not inthe presence of the


14 defendant, a conversation not shown to haye benn author ized


15 by the defendant, a conversation that is no part of the


16 perjury charge, absolutely collateral in the sense that


17 it is imn,aterial, and irrelevant; it was not admisBible


witness's testimony, but it does not appear that itwas,


it does not even appear that thil:l Via-san impeachment, the


to be admissi ble as some material or impeachment of the


previous testimony given by 1\~r. Napthaly, it does not appear


in any stage of the cas e, as s ho.'I ing the guil t of the


defendant and it could not be admissible in rebuttal as ~


showing the gUilt of the defendant. It might show the gUil oi
the


/defendant but it would not be admissible for that purpose;:


if it was admissible at all, your Honor, it would have
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1 that it was a matter that was inconsistent with some other


2 testimony given in the case given by l\!r. Napthaly, becau:3e


3 your Honor wiJl recall the decisions have held if a


4 witness has testified to a certain state offacts, in the


5 Gallagher case, the defendant himself, in the Gallagher


6 case, 100 Cal. in that case 'flh.-e defendant himself has


7 testified to a certain conversation he had and he was


8 cross-examined upon his conduct, which the court- held


9 was inconsistent with his having held the convers:1.tion he


10 clain:ed to have held.
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The court held it was the same sUbject matter, it was cross


examination upon it and the foundation laid, and lie vas


impeached upon th e ma t t er:


Nov!, Captain Fredericks read the I Egal po rt ion of th e (de


cision of Anderson v. Black, aJha!!. I vant to call your


Honor's attention to the situation in that case, as to


the facts. "Another question 'which it is c~aimed should


have been allowed to be answered by th e 'rli tness Anderson


Vias "I would like to know if you did not, in the month of


December last, go upon this ground when they vle'fe in pos


session, Ylorkin..c:s p mc eably, with shotguns in the night time


and take forcible possession? The reason of its being


regarded as a prop er question by the defendants is tm t


the ,7i tness has been inqui red of if 11. e ent ertain ed any


bias or ill-will toward the defendants, and ttat he had


replied, 'No sir, I do not, ex:cept one'; and that, there


fore,.8,s tending to ShOVl the state of mind of thw witness


as biased against the defendants, it was proper to show an


act of violenc e done toward them by the ,Ii tness. 11


lJow, in that case, your Honor, if it "'.':as proper to show


bias, or ill-will on the part a f a witness t ovrard the


plaintiff, in this case, it is proper for us in this case


to show bias and ill-'Nill on th e part of this witness,


l":r F.arrirnan, ~gainst the prosecution, to show acom111uni ty


of purposes between him and this defendant, vhich would


shoW the existence of a state of mind, of a motive, and


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







59,2


1 the relation to the case, absolutely inconsistent not


2 inconsistent with his testimony, but casting grave doubts


3 upon his credibility. That is the obj ect of it. Now, other


4 cases '!-1pon the same point, I vant to cite your Honor to,


5 and let your Honor read them at your leisure, the case of


6 People v • LeeAh Chuck, 66 Cal., 667, People vs. ThoIDflson,


7 97 Cal., pag e 506; Peopl e vs. lJIurray, 85 Cal., peg e 350,


8 also Levyis vs. Steiger, 68 Cal., s.t pa:;e 200.


9 HR APPEL: I \~oul d like to answer on that Wong Chuey


10 case. I am very 71ell ac quaint ed with the Chuey case, your


11


121


13


14


15


16


17


Honor, one Wong Wing, V:[ong Chuey and Wong Chee, three men.


Wong Chee, the hmd of the I-righbinders assisted Wong


Ch ee and Wong Chuey and his brother and Wong Wing ,hi s


hatchet-man, 'were being tried for ,'killing Louie Suey


at the corn er of First and Alameda street. I was prosecutor.


Mr HcComas and t were pro secutors, and on th e other side


there "{as J'!!"essrs. 1farble & Phibbs, Eenry,T. Gage, and W. II


18 Foley defending. We were trying on'e of the defendants,


19 that is Suey, the on e who fired the shot. Chuey vas a


20 fellow about his size, your Honor (indicating). We int ::'0-


21 duced the evidenc e of some policemen that Wong Chuey went


22 dovm there to the police station, t1Rt his pistol, the


23 pistol that was fOlmd by the policemen within three feet of


24 where he vas hiding in a gutter in a small alley, a little


25 alley about three feet wide, dov'm there in the classic


26 precincts of Eallerino IS old headquarters, the polic eman
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caught him red-handed and the pistol YJaS found th ree feet


declaration' in order to identify the weapon as being the


weapoinwith which he did the shooting, that, in conn~tion


from him; the.! took him down to the station, your Honor,


Now, we introduced thatsaid that that ViaS his pistol.


I
and the pistol vas plac ad upon th e desk of th e serg eant , I


in cha!eSe of the police station that night, and Little ChUey!
I


1


2


3


4


5


6


7


8 vli th th e :fac the ';Jas lying in the gutter with the pistol


9 that showed it had been freshly exploded, he was seen


10 running in that direction, the policeman follovnng him,


11 with his victim lying within 30 feet of him inside of a


12 little room, W~ thought .....[e would identify the pistol that


13 way. Now, this other man J Wong Ch ee, v.as sit tingthere in


14


115


16


17
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19


20


21


22


23


24


25


26


the court room, your Honor, as a co-defendant. Now, Cortney,


two carpenters had been to see us, and they toad us that


Hr Chee was a member of an allied family, our v;i tnesses


showed tlat Chee vvas there at the killing, your Honor,


and that Wnng Wing was t here and Chuey was t hery, the three


defendants.







fied he had met him at the corner of Second and Main and he


brought another gentleman here, whose name 1 do not wish


the Orpheum, we showed he waethere, and we wanted to


1 did it for


your Honor, and


S9H I


brought a man by the name of Foster who ittesti- I


introduce the evidence of Courtney


Mr. ehee


1 said to McCortl3.s, "Now, let us see whether'we cannot


introduce it." 1 called Mr. ehee, one of the defendants,


to the stand and asked him what his name was and :.1r. Gage


was there with Foster, --fOFoster happened to be working


down at Santa Anna and we showed that against Foster and


this one-armed man happened to be the rran who received


tickets at the Los Angeles Theatre, whioh afterwards was


to mention, who is a one-armed off icer, who claimed he


let him go off. the stand, It and he did.


got up and he objected, he protested most vigorously to


my a·eking questions of one of the'defamnts, not the one


on trial--l took the groundl could ask any question of the


defendant, and of, course, he didn,t have to answer, if he


claimed the privilege, and ~j. Gage advised him not to


answer. I says, "All right, if he doesn't want to answer,


the purpose of compelling them to put that man Chee on


aftevwards. 1 conjured in my mind that not having allowed


him to answer it would make an impression upon the jury and


that ~"r. nage would eventually put him upon the stand and


he did put him upon the Btand, jus t as· 1 expected, and


Chee testified he had known Chuey for 20 years and he
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never heard him speak a word of English, in


of the testimony of the policeman, who said


5915 I


contradiction I


that Chuey said,i


3 "That is my pistol." Now, knowing what Courtney had told


4 us, and,another carpenter, in that case itself, in that


5 case where you are directly interested, where we charged


6 in this indictment you and the defendant and Wong Wing


7 killed and murdered IJouis Suey, we asked him the question,


8 "Didn't you in this very case the ot~er day at 3. certain


9 time, away up in that rooID, away up above a store at the


10 corner of First and Nigger Alley, didn't you take these


11 two men up there, and particularly Courtney,and say to


12 them, 'Now, Look here, this is the question 1 want you to


13 testify, that you met me on Main street at a certain hour


14 the night of the killing, you need not be afraid, 1 will


15 pay you $500 if you testify, certain contractors well


16 known in this town, 1 have arranged wi th them that they


17 will testify to the,same thing, and Foster and the one


18 armed ex-policeman, ex-constable and ex-employe of the


19 Southern Pacific at the old station on Alameda street are


20 going to Ktestify to the same fact. tit We had a right to


21 show in that very case that man was trying to procure false


22 and fraudulent testimony in that case, and that is the


23 Chuey case. Your Honor, 1 int:5oduced that evidence and 1


24 convicted ·:.~r. ~huey and the Supreme Court affirmed the deci


25 sion, and 1 introduced it onthe decisions that if any


26 witness goes upon the stand here and testifies, either
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the People or for the defense, that the party against


whom he is called may show that in that very case he is


manufacturing evidence. In this very case, if Mr. parri-


man, your Honor, had said to Cantrell, "Cantrell, wont ,I
you go over there and say that onthe morning of the 28th


you were With me down at the headquarters, went down south


Main street and tha t you were with me at the time and that


1 did not come in my office or ;\1r. narrow's office and didn't


meet Franklip, and lwill give you $500," why, we would


not have aright to object. These are matters concern ing


the case of Mr. Wong Chuey in the very case in which he was a


defendant and in the very case in which he was a wi tness,


that is, he was trying to get eVidence, graudu1ent evidence,


in favor of the defendant then on tr ial. What is this


case? Counsel says, your Honor, that these decisions that


we cited do not come under those se8tions of the code he


has read. Your Honor, 1 say to you, you can take this


code, and you will find everyone of those decisions cited


directly under thos e sec tions of the code he read, and


we got them from there, 1 venture to say, your Honor,


that everyone of those sections which counsel read are


named in each one of those decisions, and 1 did not cite


them, nor did 1 cite the quotations upon which those


cases were decided, following those cases, nor did 1


meution the sections quoted in there as being applica~le


to those cases.
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in those decisions, and raise a who]:: e lot of dust here.


nest with the ~onvention that is now in progress to put


upon the country the birth , of a nev:r party called the


lefust I go over


Here is a statement removed from this


ly upon the fRct that they are collateral.


evidence fo r 1,fr Darrovr in this case, v.hy, it '::ould be c ross-


the most of them, and thEy all mention collateral, they


do not say immaterial; it is not true t lat. th fy" base i.t upon


saw dov.n in Tuscon, Arizona, when I vms a little bare-footed


them and contradict counsel? It reminds me of something I


the fact it vms· immaterial; those rulings are based entire-


behind the other prisoners and he sneaked away, and he is


the only one that ever got avvay while they vrere in pur-


boy, th ere was a break in the j ail about sundovffi, and one


of the prisoners put his hand in the door, and he says,


"Catch them; catct'h them; they have broken jail", and he YlaS


a little behind the other prisoners, andh~ vmlked out


"Uoo se Party".


They have not analyzed the cases, and this Wong Chuey case
a


has as much to do with that decisiomas last year's bird's
~


case, from the testimony of lTr Harriman, of a year and 27


days. If Nr r~rriman had been caught red-handed making


examination, of course. That is the reason we asked a de


tective on the stand here, your Honor, when he testifies


agains us, "Are you in the employ of th e prosecution? A--


.
suit' of the others, and here is a whole lot of things right


.here, and they say right 11. ere, they use the word "intmaterial'
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morrow morning.


Yes. Q -- Are you around searchil1,S for eViden~e, are you


employed to get ei:idence against us? A -- Yes." That


shows his interest and relation to the case, but the re


lation. 0 f l~r Harriman to th e fac t that he 1m erl t m. t a


crime was going to be committed and that he was a party


to it, I say, do es not touch either the question, of his


subsequent testimony concerning the facts that occurred a


yEar and 2? days aftervvards. Collateral; inmaterial.


Your Honor, that WOng Chuey case; I tried that case.


THE COURT: Gentlemen, in view of the difference of opin~


ion between counsel on this matter, it becomes my duty to


examine those cases a little more carefully. I will not


attempt to do it tonight, but I will before 10 o'clock to-


1f&1Y I make a sugg estion, as long as you are


not g.oing to do any more tonight?


TEE COURI': Yes, I will call the jury for the purpose of


adj ournment.


MRnAHROYI: Yes, but what·I have to say will be very brief.


The law is v ery plain, fixed in the code, it is practically


common law. There are certain things by vmich a vdtness


may be impmched,and only certain things, and they are


very few. You may impee..ch him by bringing widenc e that


he is not worthy of belief under oath,. that his general


reputation is tad, and t tat he cannot be believed; you may


impeach him by shcn-ring he has been convicted 0 f a crime;


1fLR DARROW:
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1 you may impeach him by s bowing he has made contral~-


2 declarations at some other time and p~ce in which the de


3 clarations must be stated to him; you may impeach him or


4 seek to inj ure his c m.rac t er by showing his interest in th e


5 case. NoV!, that is about th e end' of them. It is not n EC-


6 essary that he should have sought to bribe a witness, you


7 may asle him if he ran an errand for somebody; if he was


8 a special friend or he made threats, if he is interested


9 ei ther for or agains t the defendant; that is about the en d


10 of it, and I think the end of it, and this "Heathen Chineee"


11 case, of course, is right square on that line, shovling his


12 interest in the particular case; it could not go any fur-


13 there If instead of trying to bribe a \'fitness he had


14 sought to find one, in a perfectly legitimate manner, that


15 could have been shown, to show his interest, that is all.


16 You could not show some other transaction. If so, there


17 vrould be no end to it, any possible transaction might be


18 shovm if that ~as the case. This amounts to ~imply this:


19 an effort to shoVl that the witness had done somethin,~


20 criminal or reprehensible and therefore, he could not be


21 . beli wed in this matter, 'which, of course, is prevented by


22 th e s ta tut e lay,.. and by th e common law; it l' eally has not


23 any connEC.tion with it. The only thing is, did he svrear


24 falsely or truthfully in this case "hile I am on trial; II


25 his relation to me could be shovm, Y[hether he vas my


26 or my enmmy as his interest in this case, and not in
other case •.







1 THE CQUHT: Bring in th e jury, 1\f r Bai liff•


2 (,Jury return to court room.)
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THE COURT. 1 want to examine the decisions of our 01J'ffi


court, 1 belong to that, and not to the others.


o'clock tomorrow morning.


I
-I


The cour t makes


The cour t wi 11 now adj ourn un til 10


THE COURT' The jury ia again present.


an order vacating and setting aside the order sustaining


the objection of the defendant and leaves the matter' open


to be ruled upon tomorrow morning at 10 o'clock. The


ruling will be made at that time. This is done i~ view


of the argument presented by the prosecution.


MR. DARROW. Do you wan t any mor e author i ties 7


TEE COURT. 1 think the authorities cited, 1 have tp-em in


my book, and unless t'hl$:ee ia something particularly


pertinent, th~ is about all 1 will be able to read and


glance at between half past 8 tomorrow morning and 10.


1I'R • GEISLER. We have a great many text books and of' other


6 tates.


(Jury admonished)
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WEDNESDAY, JUNE 26, 1912; 10 A.M.


Jury called; all


R. H A R R 1 N G TON,J 0 H N


on the stand for further cross-examination:


MR. ROGERS. Q With whom have you talked since last


nigh t about this cas e1 A Wi th nobody •


Q You are sure of that? A Yes, sir.


Q Did you go to the District Attorney's office after


leaving here? A Yes, sir.


~ And were you closeted there for some period of time?


A No, sir.


Q What is that? A No, sir.


Q Do you mean to say you were Inot up there in the Dis


trict Attorney's office talking With the members of the


District Attorney's office after leaving the stand?


A No, sir.


Q What did you go up there for? A 1 went up there


to meet Mr. Behm, who was going hon:e with me.


Q Jwt to meet Mr. Behm who is going home with you?


A Yes,.sir.


Q Did you see any member of the District Attorney's of-


fice? A Yes, sir •


Q Did you talk wi th any of them? A No, sir.


-------_._._-_.-
Defendant in court with counsel.


present. case resumed. •
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1 Q And you are sure of tha t? A Yes) sir.


2 Q Were you shown any dictagraph sheets? A No, sir.


3 Q Were you told abou t the contents of any? A No, sir.


4 Q Anybody corte to your house las t night or to your place


5 of residence) whatever you call it, and talk with you


6 about it? A No, sir.


7 Q Did you talk with anybody about it las t night? A No,


8 sir.


9 Q After you got down to Ocean Park last night whom did


10 you meet? A Nobody b~t Mr. Behrn.


11


12
1


13


14
I


1- I;)1


16


17


Q Mr. Behrn tell you something about the contents of these


dictagraph sheets? A No, sir.


Q And you are sure of that? A Posi tively.


Q 110W, in the first conversation that you had with Mr. Dorro


down in the Hayward) 1 am talking about the conversations


in the Hayward Hotel, in your room down there where the


dictagraph was, did you mention getting money from him?


18 A 1 don't remeIT1ber, but 1 don't think so.


19 Q In the second did you mentton getting money from bim?


20 A No, sir.


21 Q In the third did you mention getting money from him?


22 A 1 can't recall.


23 Q In the four·th did you mention getting money from him?


24 A Do you mean by that asking him for money?


25 Q You ·heard what 1 said. A 1 want an explanation; . 1


26 don't understand the question.
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1 Q Read it to him.


2 (Last question read by the reporter.)


3


4


5


A 1 might have referred to what he had paid me •


Q Did you ~ ver ask him for any money? A YeE} sir.


Q When did you ask him for money down there in the Hay-


6 ward? A 1 didn't ask him for any money in the Hayward.


Q Just a moment ago you s aid you did.7


8 by that?


What did you mean


A 1 didn't say anything of the kind and th e


9 record Will show that.


10 Q Did you demand any money from him at any of these con


11 . versations?


12 MR. FORD. Your Honor please, we object to that on the


13 ground it is calling for a conclusion of the witness.


14 I Be may ask him what was said or what was done, or if he


15 I said such a thing.


16 THE COUR T. Objection overr.uled.


17


18


19


20


21


22


23


24


25


26


MR. FORD. A witness like this cannot be asked any ques


tion-


THE COURT· The objection is overruled, gentlemen, proceed.


UR • ROGERS. All right!


A What was the question?


(Last question read by the reporter. )


A No, sir.


Q Did you tell him that Harrirran had received $.5,OCO


after thecaae closed and that you had received only


$4500 for your services in the case, and you thought you
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1 ought to have aa much aa Harr iman had? A I think so.


2 Q You did? A' Yes, sir.


3 Q When did you say that? A At one of these conversations.


4 Q What? A 1 didn't confine myself to Mr. Harriman.


5 Q Which conversation did you say that at? A I couldn't


6 tell you.


to.


a tone.


Q Couldn't square up With you. Did you claim he owed y


Drawing his attention to the fact that heA


Q Said it at all of them, didn't you? A No, sir.


Q Well, at various of them? A No, air.


Q At mor e than one of them? A My recollection is only


first?


part of that but 1 am satisfied 1 didn't mention the last.


Q You are satisf ied you didn't? A yes, sir.


Q ~here did you mention the first--why did yo~ mention th


Q Which one waa that? A 1 can't recall.


Q You told him you thought you ought to have $5,000,


d idn 't you? A No, sir.


Q Did you merttion any sum of money? A No, sir.


Q Did you mention the fact that Harriman had received


$5,000 after the case closed and you thought you ought


to have as much as Harriman? A 1 mentioned the first


always told me he had no money, and that he couldn tt


square up with me, and 1 drew his attention to the fact


that he gave Mr. Harriman what Mr_ Harrinian was entitled
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Chicago before 1 left there.


Certainly did.


The eame ae ')


the other attorneye, that wae the bargain we made in (


.~~


money 7 A


Q How much did you claim he owed you? A
1


2


3


4


5 Q


6 Q


And you thought you ought to have that?


7


8


me.


Q


The same as the other attorneys 7 A Yes, sir.


How much was tha t? A They got $15,000 apiece he tOld\\ I
\I


A That~
9 our bar gain when 1 left Chic ago.
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1 Q. You thought that you ought to mve that?
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A I thought


2 that the contract ought to be kept.


3 Q. Now t do you mean to SJJ:Y, in every conversation you did


4 not demand or insist or use some phrase equiva~ent to a


5 demand or an insistence that he should W you the differ-


6 ence between $4500 and ;1;)15,OOO? A No sir.


9


7 llfR FORD: Now,if the court please, the question has been
one


8 answered, but I think as to whether or not thatj~ression
is


is equivalent to 8l0ther;{the quastion which the court or


10


11


jury or counsel c an draw at any timet but I do not think


it is a proper question to address to the witness.


12 'MR ROGRR,S: I cannot put the words in his mouth.


13 THE COURT: Obj ection overruled.


14 llfR ROGERS: 'WhY,don't you know,that over the telephone,


15


16


17


18


after you had finished dictagraphing t when you telephoned


to Darrow, that the question of your demand of money was


talked over the telephone, and that there were other per


sons on the wire to listen to you?


19 lfR KEJiFCH: We obj ect to that latter part of ittas callij.,g


20 for a conclusion of the witness.


21 IIfR FORD: It is hearsay.


22 MR ROGERS: Cut the latter portion out.


~ tlfR ROGERS: Don't you know that on the telephone, af er


23


24


26


THE COURT:' Better re-frmne the question so that it will


be clear,then.


the dictagraphing was over, when~ you '!','ere talking
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1 telephone, when ]Jl'r Darrow call ed you up ,t hair you demanded


2 money or celled for money~ A I did not ,absolutely.


3 Q V~at did you say over the telephone?


4 M:R FORD: When and where? A At what time?


5 HR ROGERS: After the dicta.~raphing had been accomplished,


6 and Mr Darrow called you up? A I think all I said was


7 just the one word, "All right It.


8 Q What was said to you? A }1fr Darrow called me up and


9 he s aid as long as he had been indic t ed and I was here as


10 a Federal witness that he could not at t he present ~ive me


11 the $5000 which he agreed to give me, that the matter


12 would have to wait.


13 MR ROGERS: Read the answer, please. (Answer· read.)


14 Q You understood what he meant? A Yes sir.


15 Q Well, he meant $5000 that you had, been demanding at


16 this dictagraph con'fersation .isn' t that true? A That is


17 not true, there is not semblance of truth about that.


18 Q During the dict~raph conversations didn't you say to


19 him,that if he ,rould give you $5000 you would come out


20 here and help him try .his case and that you would regard


21 the whole matter as ended and be his friend, and help him


22 prepare :lhis case and all that sort of thing, or words to


23 that effect? A That is false,absolutely false.


24 Q Don't say it is false to me, I am asking you whether


25 that is said or not.


26 MR FORD: I obj ect to that --
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1 THE COURT: Wap.t a moment. Mr Rogers,yon have no right to


2 direct the \ntness in that way, if you desire to have the


3 witness admonished the Court is here to ahninister any


4 proper admonishment, and ,viII do so,but you cannot admonish


5 a witness.


6 llR roGERS: I am not admonishing a witness, I am simply


7 telling him, Ityou need not tell me mything is false that I


8 have asked you. It


9 THE COURT: You vJill have to re-frmne the question,if you


10 went an answer to it.


11 MR ROGERS: I take an exception. Please read it.


12 THE REPORTER: Do you want the last portion?


13 MR ROGERS: No ,I mean the other.


14 THE COURT: If that is not a part of the qaestion that is


15 I another matter. What is the qae~tion,now?


16. lfR roGERS: That is what I \vant.


17 (Last question read.)


18 MR ROGERS: X.ow,if your Honor please, t.hat is a question


19 read to the witness.


20 THE COURT: Striking out the admonition of Mr Rogers'


ItDon't sey it is false to melt,I think the rest of the cp.es
tion is correct.


MR roGERS:· Just a moment, sir.


I think it is perfectly l' eepon-


I think the answer is respensive. I would like


siva.


to have the answer read.
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1 MR KEETCH: It is not a reflection on you at all.


2 :tfR ROGERS: Bet t er not.


3 MR FORD: I do not think there is any attempt to refl rot


4 on counse~. I think the answer is responsive, he asked him


5 if such a thing as that occurred, and he said "that is


6 false tt •


7 1'JIR ROGERS: I ask e question in a perfectly proper way,


8 if a certain thing did not happen.


9 THE COURT: Strike out the anSVler. Now, answer the <p.estion


10 l[r Harril'l.gton.


11 }IR FORD: We would like to be heard,your Honor, I think


12 I that he pactically 6~S UThat is not true".


13 THE COURT: That is not an ansv{er to the question as pro


14 pounded. Ur Harrington will answer the question.


15 A That is not true.
i


16 I THE COURT: Read the question ag ain.


17 A I answered it,your Honor,ttthat is not true tt •.


18 THE COURT: Read the question again.


19 (Question read.)


20 A No sir.


21 MR roGERS: Did you S&Y' anything about coming out here to


22 help him in his laVffiuit? A At what time?


23


24


25


26
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. .


Q And went to work about What time? A 1 was at work at


your serVices, so-called, in the McNamara case? A 1 think


abou t $5500.


Q $5!SOO? A Yes, sir.


Q How much of that was for your services and how much for


salary--l mean for expenses? A 1hat was all services.


Q Then you got $5500 for how long' a time? A Eight months.


Q When did you come here? A 1 came here on the 25th


of June.


All the way thr ough forQ How much did he give you?


Q At the conversation down at the Hayward? A No, sir.


Q At the last conversation or at any preceding conversa


tions at your room at the Hayward? A 1 do not recall.


Q You do not recall? A No, sir.


Q . You mean to say you did or did not? A My best


recollection i6 1 did not.


Q How did a matter of giving--of his giving Job Harriman


$5,000 after the case closed come up? A My recollection


is that it was in reference to his all the time saying


he had no money to square up with me.


Q Then what was the occasion for his saying he had no


money to square up Wi th you if you were not dernandi ~


money? A Thatwas pr ior to this time.


Q 1 am talking about the conversations at the Hayward.


A 1 did remind him that he didn't square up With me.


the tin;e 1 came here.
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and it was answered.


mony.


that the question has already been answered and that it is


argumentative and not anything inconsistent with his testi-


It was not answered. He said the expression


We object upon the ground it is absol~ULtely


Q "Why don't you give me $85001"


Objected to upon the ground that it is abso1ute-


MR. ROGERS.


MR • ROGERS' No.


MR· FORD. 1 ask that counsel--


THE COURT. The last question was identical with this one


was doubtless unguarded. something of that kind. but that


is not an answer. if your Honor please. and 1 have a right


to pursue that. If a man owes another money--


MR • FORD.


m • ROGERS.


MR. FORD·


and 1 regarded them as synonymous.


MIt. ROGERS. Q Why did-you not say to him in this letter.


"You owe me the difference between $5spO and $15000 that


you promised to pay all the lawyers?"


•
THE COURT- If you think you can get any further answer


go ahead. Answer the question.


, Because the lost business resulted from the loss of time


ly immaterial the motive which pron~ted a m~n to use one


expression rather than another expression. The idea is


absolutely irnmater ial. One person wi 11 express an idea


one way and anotber one another way.


THE COlJ'R T Objection overruled.
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1 A Because we already


30f!3[
had discussed that matter before 1


2 left Los Angeles.


3 Q Then did. you expect in this letter of January 20th that


4 I he would send you something in excess of what he owed you


for services? A On account.


this. Suppose a man owed his butcher some money-


.MR· FORD. Just a moment, the Court p1ease--l object upon


the ground it is incompetent, irrelevant and immaterial, and


The situation is exactly likenot cross-examina tion.


Q Then why didn't you say on account of services?


A Because he knew what he owed me.


Q Why did you not say on account of services? A Because


1 told you that expresses it as 1 thought at the same time.


Q You think, then, that your expression, "My business has


gone to the dogs and 1 think you ought to send me a check


to pay me for the loss of business," is eqUivalent to a


demand for money owed you for services rendered?
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1 THE COURT: Overruled.


2 MR roRD: his wife is sent --


3 THE COURT: Overruled.


4 MR FORD: If the Court please,an I not allowed to be heard?


5 Counsel here on the other side can argue for hours --


6 THE COURl': There is no necessity for argument on that


7 point. The same question has been before the Court t~ree


8 times in the last half hour. A Read the question.


9 (Last question read by the reporter.)


10 A Yes sir.


11 lJR BOGERS: Do you know that each time that Mr Darrow went


12 i down there, you telephoned to him to come to your apart-


13 ment at the Hayward, ~t my office? A I don't understand


14 your question.


15 ! Q Well then, if it is not understandable I will change it.
I


16 You telephoned lfr Darrow at nw office to come dovID to your


17 apartment, d.idn't you,on each occasion?


18 on each occasion.


A I won't say


19 ~ Well, on most of the occasions? A That is my


20 recollection.


21 Did you bow that J"ndge lfcNntt, Mr Dehm, and myself


22 were consulted before and after he went on each oc.casion?


23 UR FORD: Obj ected to on the ground it is irrelevant,


24 and immaterial,being necessarily hearsay and as argumenta-


25 tive. If counsel has any evidence of that character he


26 wants tclintroduce hJ(im do so •.


THE COURT: Obj ection sustained.
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1 MR ROGERS: Did you think you were de'ce.iv'i'ng Darrow in'


2 bringing him down there?


3 MR KEETCH: ~Objected to upon the ground it doesn't make


4 any difference what the witness thought.


5 THE COURT: Overruled. A Yes sir.


6 lfR BOGEBS: You thought you ,;vere defrauding him,did you


7 not? A No sir.


8 Q Is there any difference in your mind in deceiving him


9 and defrauding him? A yes. sir.


10 ]ffR FORD: Obj ec ted to un


11 ence.


the dictionar,y makes a differ-


12 YR ROGERS: Were you going to take that $5000?


13 MR FORD: Obj ected to as irrelevant and immaterial.


14 },/[R ROGERS~ That was referred to in one !Plf the conversa-


15 tions? A Yes sir.


16 Q Did you ask Mr Darrow how he could pay you the $5000,


17 whether in currency or by check? Refresh your recollec-


18 tion a bit on that,now. A It is refreshed. },fr Darrow


19 volunteered to pay me the $5000.


20 Q V~en was thattth~tMr Darrowvol~teered to pey you the


21 $50001 A' on the last time that he was there.


22 Q After you had suggested Job Harriman getting $5000?


23 A I di dn' t conn ec t th at vath l!r Harrim an, at all.


24 l.fr Harriman .got what he was 'entitled to and it made no


25 difference to me.


26 Q That is not an answer, sir. Please answer me ,if you


will.







1 A It had no connectionvrlth Mr Harriman at all.


2


3


4


5


Q Was it after that,though? A Yes sir.


Q And in the same conversation? A I do not think so.


Q Or directly following it? A No sir.


Q . As a matter of fact, didn't you come out here to


6 blackmail Darrow out of some money, as the price ~ your


7 staying off the stand as a witness against him? A No sir,


8 I did not, end I did not try to blackmail him.


9 Q Didn't you try to get some money out of him? A Pardon


10 me


11 Q Go ahead. A I told)!!"r Darrow,rather than say EnY-


And I


12 thing that was not true. he didn't owe me a dollar%:snd I


13 told him frequently in those interviews he didn't owe me a


14 dollar and he was continually indicating in "how mucll


15 1do lOW: YOu,J"ohn,howmuch do lowe you,J"ohn?"


16 I frequently told him;WYou don't owe me a dollar, if there
~


17 are any condi t ions at tached to it", and at last he sugg est-


18 ed paying me $5000 that he owed me for fees. I says,


19 "All right, keep your original promise l1 ,and the expression


20 was used "How would $5000 do?" Or words to that effect,. and


21 I said,"AlI right, just keep your original promise".


22 Q Did you ask ur Darrow where he got the $5000 that he


23 paid HarrimanJ! A No sir.


24 Q Did you ask Darrow if he didn't pay Harriman the $5000


A I don't remember. I had no interest in25 in currency?


26 what Mr Harriman got outside of the fact --







Go ahead, and get all you want.


1 Q


2 Q


\


Did you ask -- A -- pardon me, read the answer --


3 IfR FORD: Read the answer as far as it goes, and let the


4 witness finish it, please.


5 . (Answer read.)


6 A -- that it showed me that yr Darrow had other money.


7 Q When you got the $50no that was the subj ect of con-


8 versation betvreen you and Darrow,if you did get it, did


t' 9 you intend t 0 tum it over to ur Lawler or :M:r Foster,or


10 did you int End to keep it? A I certainly meant to keep


11 it.


12
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sir.


Q Did you suggest the comprorrise tbat you would, if,it


made this arrangement with the prosecution? A Why, yes,


my fees were not contingent on anything else but the work


1 did.


A No, sir; 1 had already


earned it.


-- ---


Q What for? A Fees.


30~


Q Fee? That is after you had been before Mr. Lawler and


Q Then it was the subject of conversation down there,


$5,000?


MR • FORD. Now, we object onthe ground that the quee tion


has been fully gone into and that the question now suggests


tha t the witness has testified to something different •.


What this witness has te~tified to--


THE COURT· Objection sustained.


N~. ROGERS. What is that, sir?


THE COURT. Objection sustained.


MR .. ROGERS. Exception., .


MR. ROGERS. Q Were you to do anything further for the


$5,000 that you were to get?
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1 were paid? A No, sir.


30~


2 Q But the matter of any future services on your part to


3 Mr. Iarrow was never mentioned? A No,. sir.


4 Q By either one? A No, sir.


5 Q . Then you claim, do you, that Mr. Darrow now owes you the


6 difference between 5500 and $150001 A Well, we compro-


7 mised on $5,000, at his suggestion.


8 Q After it had been suggested that Harriman got #5,000,


9 I after the case closed? A Mr. Harriman's fees had nothing


10 to do with mine at all. Mr. Harriman got, 1 suppose, what


he was entitled to, and he was lucky.


Q He was what? A He was lucky.


Q And you were unlucky? A 1 didn't get mine.


Q 1 suppose you feel all right about that, don 1 t you,


11


12


13


14


15 pleasant and agreeable? A 1 feel as though I had been


16 duped, 1 didn't get what was coming to me.


17 Q And are you getting what is coming to you now? A 1


18 don't understand the question.


19 Q Are you trying now by going on the stand to get what is


20 coming to you? A 1 do not understand the question.


21 Q. No. And you come from Chicago.


22 MR. FORD· JUst a moment~-we object to that question as


23 irrelevant and immaterial.


24 THE COURT· Objection sustained.


25 MR. ROGERS. Q You are trying to get square now for money


26 I you claim is owed you, aren 1 t you? A No, sir •


,







Objection sustained.


Q As well as getting irr.munity? A No, sir.


Q Let's see. You have been working for the Chicago


Ci ty nailway a long time? A yes, sir.


Q What was your annual salary?


MR·· RORD. We object to that as irrelevant and in",rr.aterial,


a private matter that has no bearing on this case.


MR. ROGERS. Yes, it has, too, as to whether he actually


earned any $15,000, or any specified sum of money, 1 want


to show that he never earned $5500 in the same time in his


life, and he never will, 1 presume, again.


MR • FORD. If the Court please-


THE COURT. Objection sustained.


A 1 object to these insults, your Honor, and 1 ought to


be protected in Court.


THE COURT' 1 think you arequi te right about it, Mr.


Harrington, ani 1 think counsel has no right whatever to


make the statement that he has just made. He is entitled


to his ques tion and to the obj ec tion, and the witness'


is here on the stand and he is entitled to the protection


of the court and will receive that pro tee tion •


MR. ROGERS. Q Did you ever have $5500 in eight months


in your life?


MR. FORD· We object to that onthe same ground as to the


preceding question, incompetent, irrelevant and immaterial.


Q While you were practicing law.
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1 MR • ROGERS. Exception.


30~


2 MR. ROGERS. Q Did you ever earn $5500 in a year practicin


3 law?


4 MR· FORD· We object to that on the ground it is an iro-


5 proper question, not a proper test of the worth of attor-


6 ney's services, irrelevant and immaterial.


7 THE COURT· Objection sustained.


8 MR • ROGERS ~ Excep tion.


9 MR. ROGERS. Q Wasn,t the telephom that ~lr. narrow sent


10 you, tha t is, wasn't the word Mr. Darrow told you over the


11 telephone --


12 MR • FORD· The last te'lephone, you mean? Pardon me for


13 interrupting you.


14 MR • ROGERS. Q That is, the telephone after the dicta-


15 graphing, tlta t he was going before the Federal Grand Jury,


16 that is, that Harrington was, that you were going before


17 the Federal Grand Jury-and he didn't think it was proper


18 f>r him to have any financial transq,ction with you whatever?


A No, sir, that is not the way he expressed himself.


Q 1 will divert a moment to ask youconcerning a little


your transcripts or the transcripts of your testimony?


A No, sir.
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talking over any o£ the testimony that you have given?


No sir.


3 Q Now.you said you were a lawyer and I would like to have


4 you reconcile.if. you please, these two statements, or.if


5 you"vill, tell me vihich is true. I read to you your an-


6 swer o£ yesterday .and then I Vlill read to you your answer


7 £ound at pege 2758,;- the other is at 3061.


8 ]IR :KEETCH: Which are you reading first,l,rr Rogers?


9 MR ROGERS: I am reading 3061. This :re£ers to Urs Caplan's


10 go'img over to Nevada: "Q -- That is not mat I am asking


11 you. You wereup there at the time she le£t. A -- That I


12 understood she le£t, yes. Q -- You got a telegram about


13 it? A -- Yes. Q -- Where were you ~nen you got that


14 telegram? A -- The Argonaut Hotel. Q -- Nowtif you had


15 no p~evious knowledge of it. and had never talked about it.


16 how did they come to send you that telegram? A -- I don't


17 know." ..And at line .21"Q -- Do you know wJ:u they sent


18 you the telegram to the Argonaut that Mrs Caplan wes out


19 of the state? A -- The telegram didn't read that.


20 Q __ Well,whatever the telegram. did say. A -- No sir.·


21 Now,l call your at t ent ion to the an swer £ound on 2758:


22 Itl asked 1fr Johannsen what he meant by s ending me a tele


23 gram" __


24 MR FORD: What li~e is that?


25 14R .~l10GERS • 23--26rEBICKS: Q This is on your diroot exanination:
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1 ItQ Yv'hat did he say, if anything? A -- He said he sent


2 it to test the Code. It Now, which is the truth? A Both.


3 Q Both. A Yes sir,one is hearsay and the other is
/


4 not; the questions were fr~ed differently there.


5 Q You were asked here: "Do you know why they sent- you


6 the telegram to the ArgunautHotel, that Mrs Caplan was


7 out of the state? A -- The telegram didn't read that.


8 - Q -- Well, whatever the telegram. did state. A -- No sir. It


9 A I still answer that way.


10 Q You still Sl:\V it? A Yes sir.


11 Q What is your explanation?


12 MR FOED: We obj ect - to that. Let him read it. I think


13 there is absolutely nothing inconsistent in the two answers


14 of the witness,and the witness has already answered the


15 question. Of course,we have no obj ection to them re-


16 reading the answer if they want it.


17 THE COURT: Read the an swer.


18 (Answer read by the reporter as follows: "Yes sir. One


19 is hearsay and the other is not; The questions were framed


20 differently there. It


21 :MR ft)GERS: So you ,are drawing a lawyer' s distinctio~


22 between hearsay and incompetent testimony and what you


23 answered on cross-exemination,are you?


24 1ft:R :EORP: We obj ect to that on the ground that the qlestion


25 is improper ,irrelevant and innnaterial; the witness


26 answered trnthfullY,as a witness.
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1 THE COURT: Obj ection sustained.


2 UR ROGERS:· Thosepapere come yet?


3 TEE COURT: I will inquire in a mODlent. I sent the clerk


4 on anothe r errand.


5 MH ROGERS: Now,did you ask Mr Darrow anything about the


6 last payment that he made you of moneY,on account of your


7 services?


his mind, conceming vhich he wants to interrogate this


witness, and if so I think he can lay the time and place


with some little degree of certainty, anyway.


THE COURT: Obj action overroled.


8 MR FORD: At what time and place?


9 1,fR ROGERS: At any time 0 r plac e •


10 }.{R FORD: Obj ected to upon the ground it has been asked


11 and answered, then.


12 MR ROGERS: No ,i t has not.


13 THE COURT: Overruled. A Please read the question.


14 (Last question read by the reporter.)


15 I MR FORD: Now, the co~rt please, we obj ect upon the ground


16 no foundation has been. laid, as to time, place and persons.


17 I don't understand whether it refers to the time that


18 Mr Darrow paid him the last sum did he ask him mything


19 at that time, or \Vhether it refers to some subsequent


20 conversation upon the sUbj act.


21 MR ROGERS: Did he ever ask him then,or any time?


22 MR FORD: I assume counsel has some specific instanc e in


23
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1 A Will you read that question .now?


2 (Last question read by the reporter.)


3 THE COURT: That question is supplemented by saying, "at


4 any time."


5 A I spoke about tbe last~ent that he made.


6 .R roGERS: Where? A I think at the Hayward Hotel.


7 Q What did you ask him? A I spoke to him about his


8 paying me that in currency. $2500,and it was in the course


9 of conversation.


10 Q What did you ask him? A He VIas talking to me about


11 on~ all the time, eve~ time he mentioned not to tell


12 Ford about the conversation Db the porch, he would want


13 to know how much he owed me. I told him it \\'as not a


14 onetary matter with me at all.


15 R ROGERS: I sUb~it,your Honor please, the witness is not


16 answering the question. I asked him what he asked Darrow


17 about that $2500. Now,he is tr,ying to make a speech that


18 he has tried three times to make, according to the record.
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is the rule.


ques tion •


30~
given.Head the answer as far as it has been


He ought not to be interrupted.


THE COURT.


gone.


THE COURT. I don't want to be wrong about it. Read the


(Last question read by the reporter.)


MR. ROGERS. What ~id you ask him. Now, he is trying to


say Darrow w;as all the time talking this, that or the other


thing; it is not responsive at all.


question.


MH. FOHD. He is giving a conversation and 1 think if you


will allow him to complete it you will see the relevancy


of it •.


(Last answer read by the reporter.)


THE COURT. I think the answer is proper as far as it has


MR. FORD. It is preliminary to his answer to explain it.


MR. ROGERS. He must first answer and then explain. That


14R • ROGERS • Let me cal] your Honor's attention to the


THE COURT. Yes, I think that is the strict rule.


A I did not ask him anything.


!dR • HOGERS. Q Didn't you ask him where he got that $2500


that he paid you the last thing before you went back to


Chicago? A 1 might have.


Q Did you? A I think 1 did.


Q And then what did you ask him about it? A Where he had


kept it.


Q What did you ask him about it?
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1 JAR. FORD. He jus t answer ed 0


30~
Objected to upon the ground


2 it was answered.


3 THE COURT. 1 think there was an answer. 1 couldn't hear i •


4 Read the answer.


5 ( Las t answer read by Uie r epor ter • )


6 MR • ROGERS. Q What did he answer you? A In a vault;


7 sorre vaul t.


8 Q Did he say whom he got it from? A If you pardon me, do


Up.


you mean whom he got it from or who brought it to him?


Q Didn't you ask him there in that room where the dicta


graph was working, if it was not part of a slueh fund?


Mr. navis brought it to the offi ce to him. Now, 1 wont


be positive about that.


Q Did he say that he had anything to do with the vault


that it was kept in? A No, sir; that sUbject didn't come


A Oh, 1 don't


1 told him, if


Yes, that was


A $2500, that is right.


A J think that he said ~ba t


You are getting to it.


Q What did JP. Darrow say to you then?


A. You got that in in a different way.


brought up.


Q In reference to the $2500?


Q Either way you want ito


remember his exact words.


Q Well, do the best you can with it. A
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you pardon me to get at it this way--
25


I
26 I Q


I


No, get at it my way; what did he say? A







1 can answer he says he can't prove anything like


_. 30~


that, or


2 words to that effe ct •


3 Q You don't remember the exact words? A Not the exact


4 I words.


5 Q 'Wasn't what he said, "There wasn't anything like that?"


6 A w'ha t is the quee tion ?


7 (Las t ques tion read by the reporter.)


8 A 1 didn,t catch it yet.


9 Q What? A 1 don't understand you yet.


10 MR· FORD. Just a mcment--l think the witness ought to be


permitted to explain his answer.11


12 I
I


THE COURT. Read the las t ques tion and answer and then Mr:


13


14


Rogers's question 1 think will be understood.


(Testimony read as indicated.)


That was referring to Ford, the word "he".A
15 I
16 1lR. ROGERS. He can't prove anything like that, but


Q. Got it from the vaul t? A Yes, sir.


Q Did he say that ilir. --he got it from LeCompte Davis?


A Now, 1 don It want to mention Mr. Davia's name W ithout


you don't remember the exact words. Now, what he said


was this, wasn't it, "There wasn't anything like that?"


A No, sir.


Q Did he tell you where he got it, that $2500 that he paD


you just before you went to Chicago? A 1 have answered


that ques tion.
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1 Mr. navis brought it to him, that is roy best recollection


2 of that conversation.


3 Q Didn't he tell you that he got it from LeCompte Davis?


4 A No.


5 MR. FREDERICKS. That is objected to as already being an-


6 swered.


7 THE COURT. Objection sustained.


8 MR • ROGERS· Excep tion.


9 A By the way, there was $32.00 short in that $2500. It


10 was not quite $2500.


11 MR. ROGERS. Q There was what? A $32.00 short.


12 I Q So you have got a financ ial grouch, have you, $32.00


13 short in 25001


14 M.R' FORD Just a moment--we object to that, that is not


15. a proper term to us e to the witness, "you have got ano ther


16 financial grouch," not proper cross-examination.


17 THE COURT. Objection overruled.


18 .A No, sur.


19 MR • ROGERS. Q When did you find out you had been short


20 c hanged? A At the time ;.Ir. narrow gave me the money he


21 drew my attention to it.


22


23


Q So, in addition to the $8500 coming to you for your


professional services inthe MbNamara case, there is $32


Q Counsel calls attention to the fact that my adding


short on his payment of $2500 to you? A He gave me24 I


25 I $2500 less $32 at the tilLe he paid that last amount.•


26







1 machine is not working this morning.


. ~31~
1t should be $9500 .


2 instead of $8500. Well, at any rate, whether it is 8500


3 as Ifiret said, or $9500 as :ltr. Dehm says, and that dif-


4 ference of $)2 financially between you and Mr. Darrow
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1 r{R FORD: Obj ected to upon the ground the matter has been


2 fUlly answered.


3 THE COURT: Overruled. A It is eccording to our con-.


4 tract in Chic~go before I came out here.


5 R "ROGERS: Why VI as it when you were wri ting Mr Darrow you


6 didn't call his attention to the fact that he owed you


7 mon€1J?


8 [R FORD: Obj ected to upon the ground that that matter has


9 been fully gone into.


10 lfR flJGERS: Has not even been touched.


11 MR FORD: One letter.


12 MR roGERS: One let tel" said he wanted. the money because


13 his business was broken up, t.hatI.ds all,not a word about


14 his owing him money. Now,I am asking him why in the world


15 he didn't \vrite to him about it at any time in any of his


16 letters.


17 YR FORD: The Court please t a man might have money owing to


18 him from another party and saY,I wish you \".Ould pay me ,my


19 wife is sick; I wish you would pay me, my children are


20 sick, without mentioni#lg the fact that it was due to him


21 and owing to him. He would understand. that the other party


22 was ovling; he would state some reason for it. Here is a


23 man owing him money, from a man in Los Angeles, and he says


24 THE COURT: Let the witness aI1s'\iver the question, then.


25 Obj ection overruled.


26 A Riad the question.
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1 (Last c.p.estion read by the reporter.)


2 A Bec ause I knew that he knew it, and it was unnec es sary


3 to call his attention to that fact.


4 lfR ROGERS: In any letter that you ever sent to him,did


5 you ever call his attention to the fact that you claimed


6 he owed you money?


7 MR FOW: Obj ECted to upon the ground the letters them


8 selves ere the best evidence.


9 THE COURT: Overruled. A I don't recall that I did.


10 M'R ROGERS: Well, you were living at his house when you


11 were out here)'while you were residing there did you ever


12 call his attention to the fact that he owed you money?


13 A Yes sir.


14 Q In anybodyt3s presence? A No sir.


15 Q Was the subj ect ever referred to so anybody' could


16 hear it? A No sir.


17 Q NOVl,when you were at the Hayward Hotel didn't this


18 conversation occur between you and ~Jr Darrow,the dicta


19 graph listening --


20 THE COURT: I didn't get that question.


21 (Last question read by the reporter.)


22 R ROGERS: -- if I owe you any money, vmy di dn 't you say


23 something about it while you were at my house,or before


24 ou lef~,or words to that effect? A No sir.


25 Q The dictagraph listening?


26 would resertble that.


A No sir,nothing that
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1 Q, kld didn't you then say, "Oh,I wouldn't talk to you


2 about it, tt or words to that effect? A No sir.


3 Q, Nothing of thet kind occurred in the hearing of the


4 dictagraph? A Nothing that would be covered by your


5 two questions, no sir.


6 Q, Nothing like it? A No sir.


7 THE COURT: Gentlemen of the jury ,bearing in mind your


8 usual admonition, we will take a rec ess for five minut es,


9 at this time.


10


11 (After recess. Jury returned to court room.)
•


12 JOHN m, If.ARRINGTON ,on the stand for further


13 cross-examination:


14 THE COURT: Before we proceed, gentlemen, I VI ant to say


15 that it has come to my attention, and Mr Van V1eit,Sheriff,


16 I want to call your attention, that it has been brought to


17 my notice that there h~e been some demonstrations in the


18 rear of the room; this is a very large room and sometimes


19 I do not hear these things,but I want to ~ain repeat the


20 instruction to the Sheriffs and officers here~ there is to


21 be no demonstration,IX> talking, no laughing, and certainly


22 no hint even of hand-clapping. If such things occurred


23 outside of the case ye st erday when I sent a man from the


24 house,I .did not observe it, but if that happens the


25 Sheriff in the rear of the IUom must attend to it


26 immediately and promptly. No one has any place in this
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1 court room on f1Y- occasion that cannot control his conduct.


2 This is a most serious and solemn matt er and must be


3 treated accordingly and any member of the public coming


4 in here must either govern himself by that rule or leave.


5 SHERIFF AGU~E~RRE: Does that include the reporters?


6 THE COURT:


7


That includes eea.rybody in the room.


8 UR ROGERS: Do you know whether you were the man referred


9 to by },fr Samuel L. Browne, chief of detectives for the


10 District Attorne,yts office,in the follo\ting statement,


"11 published in the Times of ;r Anuary 31,1912 --


12 UR FOBD: (Interrupting) We Obj ect to any statement


13 MR ROGERS: (Oontinuing) "Darrow's offices were filled


14 with detectives in our employ. Darrow "'\'8S a shrewd lawYer,


15 but he has one great failin.g, that of being too close-


16 fist ed wi th his help?"


17 :MR FOBD: We 'obj ect to any examination of the witness upon


18 any statement, unless the statement is first exhibited


19 to us.


20 lJR FREDERICKS: We make the further 01:0 eo tion to that,


21 your Honor ,i t assumes a matter -- I will ask the beginning


22 of that question be read.


23 THE COURT: Yes, read it.


24 (Beginning of cpestion read.)


25 UR FREDERICKS: Assuming that lIr Brovme ever made any such


26 statement, we obj ect to it on that ground, assuming that
fact,not in evidence.
THE COURT: Objection sustained.
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9p 1


2


MR. ROGERS. .Exception.


MR.ROGERS. Q Do you know ~u. Peterson? A Yes, sir, 1


3 know one Mr. Peterson.


4 I Q Do you know whether he was working in the office of the


5 defense while you were over there? A There was a man


6 he was not in my office, and 1 had nothing to do with him.


7 Q Did you discharge him or have anything to do With him?


8 A 1 did not discharge him.


9 Q Did you have anything to do with him? A No, sir.


10 Q Did you not talk with him on several occasions?


11 A Yes, sir •.


12 I Q You said you didn't discharge him?


MR. FORD. Is that El question or a comment?13


14 liaR. ROGERS· Q That is a question. A ~eq sir.


I


II,
I~


15 Q Did you talk with him on several occasions? Did you


16


17


know that Mr. Darrow did dischar ge him becaus e he was a


Burns man? A Yeq sir.


III
I~


A No,Did you tell Mr. Darrow that he was a Burns man?
18 1 Q


19 I air.


Mr. DaTrow's information to me that he was a Burns man.


A Yes, sir.


Q Did you ever see a copy of his reports made to Burna '1


1 saw a copy of a blue print that pur-


A After he had left. Now, 1 will modify that,


"of his reports".


Q Did you tell Peterson he was a Burns man? A 1 put him


out of the office after he was discharged, on account of


Q When?
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1 ported to COIDe from Burns's office.


2 Q Did you see a copy of his daily reports to Mr. Burns,


3 while you WIer e in the off ice? A No, . sir.


4 I Q We 11, now, you say that you had tal ks With him, you


5 didn't discharge him, you saw a copy of blue prints of his


6 reports said to come from Burns's office, why didn't you


7 discharge him? A 1 didn't say 1 saw a blue print of his


8 r~ports. A blue print of the diagram he made of our office.


And he was already discharged at that time.


Q You knew he was a Burns man all the time, didn't you?


11 A If you fix the time 1 can answer. All the time, 1 \vi 11


a


12


13


14


say, "Not."


Q Well, you knew he was a Burna man part of the time he


was working in the office? A After Mr. Darrow drew my


attention to him, and we were keeping him there to see if
15 I
16 I we could trap him.


with keeping him there. He was not working under me or


my side of the house.


working there when 1 came, before 1 arrived.


Q He was kept there wi th your knOWledge after he was a


Q As a matter of fact you were keep ing him there as a


means of cOlE.munmtion wi th the Burns agency? A No, sir j


he was there before 1 came to the office at all; he Was


17


18


19


20


21


22


23


24


Burns man? A With the knowledge--l had nothing to do


25 I Q Did you tell Ur. Darrow anything about hie being a


26 I Burne man? A No, sir j Mr. DarroW' told me.


I
I
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1 Q nid you tell Peterson anything about his being a Burns


2 man? A At what time?


3 Q At any time? A Yes, sir.


4 Q Before his discharge? A You see you put in that


5 li,ttle joker. No, sir"


6 Q What is the little joker? A "Before his discharge."
not


7 That wast'connected vHth the first part of your question at


8 all untills tar te d to answer "
I


91 Q Just wait, if you kindly will, until 1 finish my ques-


10 tion. A You hesitatedo


11
I


12 I


13


14 I


15 I
I


16 I


17


18 I
19


20


21


22


23


24


251
26 I


I
i


Q And you will not find any little joker.


MR • FORD. 1 ask the cour t tCiins true t the witness and couns I


not to indulge in any--


MR. ROGERS. Some people can talk to me in that sort of


fashion and sOltle 1 resent, sir, and 1 don l t like to have it 


THE COURT. I~. Rogers, you know the rule too well to have


it stated. There is only one way you can converse with


the witness on the stand and that is by questions and


ansv/ere.


MR. ROGERS. Q What did you make that remark about a


little joker for?


Mrt' FREDERICKS" Objected to upon the ground it is imma-


. t er ial •


THE COURT' overruled.,


A Because the last part of your question was not connected


VIi th the first part of your question and was not spoken u
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Q Do you know about any other Burns man than Peterson


that was in the office?, A No, sir.


in my office; 1 had no jurisdiction over him; never


paid him; never gave him a dollar; never conversed with


him about the case.


1 started to answer, then you added, "Before his discharge.


My answer would have been en tir el y differ ent • lItt would


have put a different construction on it if 1 answered your


first question as it was and your question with the addi


tion to it.


t


I
~


II
II
'I


":1


'.,,II


He Was not workingabout his salary arrangement at all.


.MR. ROGERS. Q Now, take my question without any little


joker, or Without any pause or hesitation, and be kind


enough, if you will, to wait until 1 finish it. You knew


he was a Burns man while he was working in the office, did


you not? A Yes, sir.


Q And drawing salary from the def_ense? A 1 knew nothing


26
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Ix there any hesitation in your mind about that?


Do you know of any being sent over to get employment?


No, I was thinking, ~nd I cannot recall.


1 Q


2 A


3 Q


4 Q,


You cannot recall any? A No sir, I knowof ~o other.


5 A .That I cannot answer because I don't kno.v. There were


6 several parties came and asked for employment. There was


7 Mr Macy you mentioned ye sterday, came frequently after


8 emploYment ,and several others, and would only be a suspi


9 cion or hearsay on my part. If you will mention names,


10 then I will try to respond to them.


11 Q Did you ever tell Mr Darrow of any person you suspected


12 of being a Burns man that ViaS in the employ of the defense,


13 or who had applied for employment? A Of course, we have


14 already discussed Berlih's connection with the office and


15 I Peterson,\ve discussed with lJrr Darrow" md then there \'VaS


16 I some other man that Jfr Darrow hims elf had, that he told me


17 ,vas an ex-Bu.rns' man. I forget his name .Il .vas kind of a


18 French name, Veran ar some such name as that. I can't


19 pron01IDce it. J!.Y recoll~tion is that it started \lrith a G,


20 but I can't recall it, b~ause I didn't knOVl the man well.


21 Q Do you know a man n~ed Wells? A Hot by that name,


22 no sir.


23 Q A tall man, rather thin and dark, with dark eyes and


24 a darkish moustache, ~ young man, probably 30. We who are


25 getting old call 30 young. A That would fit Berlin's


26 description ,vith the exception of the moustache, but I







1 ~ever knew him to go by the name of Wells.


2 Q Now you said that in Chcago you had entered into
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3 arrangements 'JId th ur Lawler to come out here and dictagraph


4 lr Darrow? A Yes sir.


5 Q Did Mr Lawler at that time tell you he would pay the


6 expenses of the operation? A Yes sir; my expenses.


7 Q Your expenses? A Yes sir.


"'-8 Q Such expenses as you might incur in the operation?


9 No sir.


10 Q Well, such expenses as you might incur in the pursuit


11 of the dic tag raphing? A No sir.


12 Q Well, what expenses did he tell you he 'Would pay?


13 l[y railroad fare and hotel expenses.


14 Q That ivas in Chicago that he told you that? A Yes sir.


15 Q I understood you to say that your moving object in


16 doing this was to show that you had nothing to do with the


18 Q NO....7,as a matter offaet. when you became }J[r Lawler's


19 employe did you have any doubt that you were perfectly


20 safe on that sUbj ect? A On what sUbj act?


17 jury bribery, so? A Yes sir.


II
II
II


I'
;1


ii
iii
I'


21 Q On' the subj ac t of jury bribing? A I al'RaYs knew I was


22 safe if I would not be jobbed.


23 Q M.way"s knew' you were safe if you VIOuld not be jObbed?


24 A Yes sir.


25 Q. Then your coming out here and jobbing Darrow was for


26 the purpose of preventing yourself from being jobbed?
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1 UR FORD: If the court please, ...va obj ect -to the q.:testion,


2 and that it assumes the vIitness jobbed Hr Darrow. I don't


3 think it is a proper question


4 l!R ROGERS: Using hiS'i..ords.


5 THE COURT: Objction sustained.


6 MR'ROGERS: Then we will use the word "trapping" instead


7 of "j obbing" ,and your coming out here and trapping Darrow


8 was in pursuit of your endeavor to keep yourself from


9 being j obbed,is that right? A Yes sir; to fortify


10 myself,incase they tried to do it.


11 Q And what interest did Lawler and Foster have -- pardon


12 me -- what int erest did Lawler tell you he had in p-eventing


13 you from being jobbed? A Lawler apparently had no int er


14 est in my being jobbed; his interest seemed to be to get


15 evidence for himself in same other matter; in some other


16 phase of the matter.


Now,,you said that you did not ask any questions con-


17 Q


18 Q


And you tried to get that eV'idence for him? A Yes sir.


III
II
II
Iii


ui..
~III
III..


19 cerning the jury bribing of Lockwood or any jury bribing.


20 What sUbj ec twas it that you were getting evi dence on for


21 J,fr La\'1ler?


22 :M:R FORD: We object to that question,in that it assumes


23 there is any evidence that he had testified at any time,


24 that he did not ask him anything about jury bribing. The


25 answer was he didn't ask him anything about the bribing of


26 Lock\vood,he didn.t ask him anything about the bribing of
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1 any pa'ticular juror, but he did discuss the question about


2 the relations of Darrow with Franklin.


3 THE COURT: Read the cpestion.


4 (Last question read.)


5 THE.COURT: Objection overruled.


6 MR ROGERS: If your Honor pleases, counsel has said to


7 the jury


8 MR FORD: It doesn' t make any differenc e What I said, the


9 jury is not p~ing any attention to m::r remarks, they are


10 addressed to the Court.


11 MR ROGERS: I-'f I mw be permitted --
I


12 THE COURT: You have an assignment of error.


13 l!R ROGERS: I assign as error the statement, because I


14 read from the transcript ,which contradicts --


15


16


17


18


19


20


21


22


23


24


25


26







them.


ask that the jury be instructed to pay no attention to them


that your Honor admonish the jury to pay no attention to


THE COURT. Gentlemen of the jury, you heard the remarks


of the District Attorney that he has withdrawn them, and


you are instructed to absolutely disregard them.


MR • ROGERS. Notwi thstanding that, the admonition of the


Court--with all due respedt to your Honor's endeavor to


correct the error of the District Attorney--it is not
corrected


always satisfactorily/and 1 therefore say that my question


is founded upon the question found at page 3049, line 26:


"Did you ask him if he had anything to do with the bribery


IIp 1


2


3


4'


5


6


7


8


9


10


11


12 I
13 I


MR. FORD. (Interrupting)
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1 wi thdraw the remarks and


14 of any juror? A--No, sir."


15 MR. FREDERICKS. There is a question pending, your Honor.


16 THE COURT· With that in mind, and there is a question


17 already pending--


18 MR. FREDERICKS. There is a question pending to which the


19 objection has been overruled.


20 THE COURT' Re ad the ques tion •


21 (Question read. )


22 A This ques tion says about any jury br ibing and the other


23 question you refer to was any juror. 1 draw a distinction


24 there between the two questions.


25 MR. FREDERICKS. 1 do not think the witness answered the


26 ques tion •
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1 MR • ROGERS. Answer the ques tion.


2 THE COURT' You have not answered the question yet, Mr.


3 Wi tneSB.


4 I A Pardon me, Will you please read it again?


5 TH~ COURT. Read it again 0


6 (Question read again.)


7 A 1 did not say that, that 1 did not speak about jury


8 bribing, because 1 did, but 1 did not speak about the


9 jury br ibing of any par ticular jurors.


other than in a very gener al W~ •


was an agent for the government, getting evidence for ili.


Lawler.in any other matter other than this matter, it


seemB to me it is not a matter that we should go into here


Well, what SUbject was it that youMR • ROGERS. Q Oh t


were getting evidence on for Mr. Lawler, let us ge,t to that?


A Well, the whereabouta of Schmidtie and Caplan and Mrs.


Caplan, principally.


Q Anything else?


MR' FREDgRICKS. We Object, your Honor, to counsel going


into that matter any further than he has done, by reason


of the fact it ±B not cross-examination and if this wi tness


THE COURT. Read- the question.


(Quest ion read. )


THE COURT' Objection overruled.


A 1 dp not recall anything else just now.


MIt • ROGERS. Q Don I t you recall your asking him if he
25


I
26 !


I
I
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didn 1 t know some thing against Gompers"


MR • FORD. Pardon me--


MR. ROGERS. Q That is, at the dictagraph conversation?


A No, sir.


Q . Did you mention Gomperes name? A Yes, sir.


Q In what connection did you mention Gompers's name?


A In connection that Gompers \'loul d repUdiate Darrow in his


conduct with the McNamara case, that he would not stand for


it or any of the other labor unions would nO t stand for it.


Q Was that all that was said about Gompers?


MR • FREDERICKS. That is objected to on the ground it is


not cross-examination, immaterial, anything they said.


MR .. ROGERS. No, sir.


MR. FREDER ICKS. Or any efforts that wer e made in regard


to Mr. Gomper~,as not material to this issue.


THE COURT. Objection overruled.


A I do not recall any others.


MR. ROGERS. Q Will you say that you did not say to :l.r.


Darrow, "Why didn't you tell something against Gompers


and turn up Schmidtie_and that is all they want?" or worda


to that effect? A No, air, tha t is not true; I am


satisfied that is not true as regards~~r. Gompers •


Q As regards to Mr. Scijmidtie? A Yes, air.


Q Did you tell him if he would tur n up Schmid tie, so


called, that everything would be all right with him, or


worda to that effect? A 1 didn't say positively that


'I
I
I
I


•
I
•
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they would be all right, but 1 thought they would tend


to make it all right.


Q You endeavored to give l\lr. Darrow that impression?


A That 1 have just mentioned?


Q Yes. A Yes, sir.


Q Did anybody tell you to do that? A No, sir.


Q Well, the n, what was it Mr. Lawler told you to get


evidence on? A On the-- as 1 told you, on the where


abouts of Schmid tie and Caplan.


Q Did he tell you to offer Mr. Darrow any inducement?


A None whatsoever.
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1 Q Then ,all that Mr Lawler told you to inquire of Ur


2 Darrow about \~s the whereabouts of Schmidtie and Caplan?


3 A SUbstantially all. . I do not recall of anything else,


4 just now.


5 Q . I beg your pardon? A I say ,I do not recall of any-


6 thing else, just now.


7 Q NOVl,would you be kind enough'to be reasonably sure


8 about that? Take all the time you need to deliberate and


9 think, and tell me whether or not that is all Lawler told


10 you to get evi dence on from Darrow? A I do not think any


11 further deliberation would assist ~ recollection.


12 Q Isn't it a fact that you are deliberately forgetting


13 any reference to Gompers ? A That is --


14 lfR FORD: We obj ect to that as not a proper form.


15 THE COURT: Objection sustained, the witness need not


16 answer it.


17 :M:R ROGERS: What did you say to him about Sc1lmidtie?


18 A I told him I knew where Sclunidtie was, that Sclunidtie


19 had visi ted at his house, that he had seen Sclunidtie when


20 Mr Darrow was in Chicego,and that I thought it was his


21 duty as a c i tiz en to turn him up.


22 Q Did DarroVl say that he had visi ted his house?


23 A Fix the time.


I
I•
i..


A He denied it at the HaywaQ At the H~ard Hotel?


25 but I told him that he had told me about that previously, '


26 that after the explosion of the Times that Schmitie had


24
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1 visited Darrow at his Chicago home, and I say so now.


A Was2 Q Wasn't that long before the Times disaster?


3 what long before the Times disaster?


4 Q Any time that Darro", said Schmidtie was at his house?


5 A It was not. I never heard of Sclunidtie in my life


6 until I came into the case on the 27th of April.


7 Q Didn't M~r Darrow tell you,at- the Hayward,that Schmidtie


8 had never visited his house at all,.at any time,.and that he


9 never knew him? A Part of that is true and part not true.


10 Q What p art is true and What part not true? A About


11 visiting at hts house, that he had known Scbmidtie before,


12 because he told me Schmidtiewas a witness for him in a


13 lawsuit in Chicago.


14 Q Didn't ]}!'r Darrow say this:"Somebody told me once that


15 Schmidtie had been a witness in a case I tried in Chicago,


16 but I have not any recollection of it?1t A He did not.


not say that.


met at the Ha~vard.


IY,that Scbmidtie v~s a witness for h~.


we had conversations about Scbmidtie b afore we had ever


,,'
I~,
lilL


'.'


He told me affirmative-A


Well, that was down in the Hayward? A No, because


Or words to that effect?


That was while the dictagraph was going on? A I would


Q


Q
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MR· FREDERICKS. 1 desire to object to the question on the


disaster, so he has not been talking about Hayward Hotel


th e quest ion clear in your mind? A Jt is 01 ear according


II


II'II
'lit


Mr. Barr ington, is


1~. Rogers, according to my


My answer\ was responsive to what was


ground it is misleading.


THE COURT· 1 wi 11 ask the wi tness.


Q 1 am talking to you about the conversation down at the


dictagraph place, down at the Hayward. Now,please, 1


call your a tten tion to tha t, didn't Mr. Darrow say to you


down there that he didn't know where Schmidtie was and


couldn't turn him up if he wanted to, or words to that


effeo t?


until now.


reobllection of this testimony, has not been talking


about the Hayward.


MR 0 ROGERS. Absolutely and at all times 0


~ffi' FREDERICKS. No, sir; my recollection i8, and 1 think


the witness understood it BO, that M.r. Rogers has been


talking about a previous conversation which this witness


had With Mr. Darro'f , and he has gone even so far back as


to as k him if the oonversa tion was not before the Times


to my answers 9


in my mind.


THE COURT. -pead it.


THE COURT. If it is clear you can answer the question, if


not say so and 1 will have counsel clarify it.


A 1 would want the ques tion read.
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(Last question read by the reporter.)


MR. ROGERS. 1 will withdraw that quee tion •


MR. ROGERS. Q Didn't Mr. Darrow tell you down at the
4' Hayward, while you were getting him dictagraphed, that


he didn't know Schmidtie; that he didn't know where he


was; that he had been told that he was a witness once


gotten all about it and wouldn f t know him if he saw him,


and couldn't turn him up he wanted to, or words to that


mos tly true, wi th the exception of the firs t part of it.


Q Wh9..t is not true? A About his not knowing Schmidtie


previous to the Times disaster.


Q. Didn't he say then to you while that dictagraph was


working that somebody had told him that Schmid tie had


once been a wi tness but that Mr. Darrow had forgotten him


absolutely, or words to that effect? A yes, sir.


Q And that he never knew him? A Yes, sir.


Q Now, was that all Lawler sent you out here to get from


A That is


that he had tried, but that he had for-in a laweui t '


effect or that in substance or purport?


5


6


7


8


9


10


11


12


13


14


15 I


16


17


18


19


20 Darrow, was the inquiry as to where Schmidt was?


21 MR. FORD. Objected to as calling' for a conclusion of the


22 wit ness whether it was all that Lawler sent him out here


23 for. This wi tness only kno'.'i's what Lawler told him.


THE COURT.


MR • mOGERS.


24
I


25 I A


26 I


i


overruled 0


Schmidtie and Caplan, 1 think that is all.


Q What did you say that the government
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1


2


3


4'


5


6


7


81
9


10


11


12


would do for Mr. Darrow if he told, as a lawyer, where


schmidt was, if he knew? A 1 didn It use the word Govern


ment. 1 used "the authorities."


Q Well, what did the authorities--change the question.


MR. FREDJi;RicKS. Now, the quest~on is involved. There are


several elements in it. One part is as a lawyer, 1 don't


know whether the witness understands what he maans, 1


am not sure that 1 do, and we object to it on the ground


it is ind efini te 0


THE COUHT. Read it again.


(Last question read by the reporter.)


TEE COURT. Overruled.


13 A The authori ties never told me they would do anything


14 for Mr. Darrow in connection with that matter.
I


15 IMR • ROGERS . What did you tell :.1r. Darrow that the author i-


16 ties would do for him, if, as a lawyer, he told anything


would be lenient With him.


Did you use the word lenient'?


1 told him 1 thought the authorities


Something equiva-A


AaboutSchmidt?


20 lent to that.


21· Q Did you know what Lawler, as a Uni ted States Government


22 official, had to do With Captain Fredericks, as a state


23 official, prosecuting Mr. narrow in the state court?


24 A No, sir.


25 Q Did you inquire? A No, sir.


26 Q How did you come to say that you though t th at the author
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ties would be lenient with Darrow if he wou1d tell any


thing about Schmidtiets whereabouts? A Both sets of


authorities were interested in Schmidtie at that time,


both the Government and the atate authorities.


Q Did i.1r. Keetch tell you anything about that, about being


lenient With Darrow if he would turn up Schmid tie?


A No, sir.


Q Then l.~r. l,awler isthte only one in the presence of Mr.


Fos ter, of course, but :VIr. La\vler is th e only one who told


you about your comirg out here to get evidence from Darrow


as to the Whereabouts of Schmidtie, is he?


MR • FREDERICKS. That is objected to as assuming what was


1


2


3


4'


5


61


71
I


81
9 1


10


11


12


13


14
told in the presence of Mro Foster J of course.


have been and might not have been.


It might


15 MR • RO GERS • He a aid his convera a tion was in th e pr ea enc e


16 of Mr. Fos ter •


17 lAR· FREDERICKS. Not all of it.


18 THE COUR T. Objection overruled.


19 A Please read the question.


20 (Last question read by the reporter.)


21 MR. FREDERICKS· Yes, 1 think my obj ection was wrong. 1


22 didn tt notice the "coming out here. It


23 A 1 think that is all, yes J sir.


24 MR. ROGERS. Q Now, what did you say to Mr. r:a.rrow, as


uear ly as you remember, about h is turning up Schmidt to too '


authorities?
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MR. FORD. 1 presume this is at the Hayward again?


MR. ROGERS. At the Hayward, of course.


MR. FORD. We were jus t in Chicago and now we ar e at th e


Hayward.


THE COURT. That fixes it •


MR • ROGERS • It is per fec tly clear.


A My reco11ection is tha t 1 told Mr. narrow that if he


turned up Schmid tie that the author ities migh t take a more


lenient view of his case, or words to that effect.
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1 Q Well,did yOll oe ed the dictegraph in the room to do that?


2 IvrR FORD: Obj ected to as irrelevant and immaterial.


3 THE COURT: Objection sustained.


4 11,~R ROGERS: Was it your unde standing that they put the


5 dict8::~;raph in the room, so that that conversation could be


6 taken dovm?


7 }IR FORD: Objected to as irrel8lTant md immaterial; fully


8 covered on c ross- examination.


9 THE COURT: I thinl: that obj ection is good. I think it


10 has been fully covered.


11 l.{R ROGERS: Not \"dth reference to Schmidt alone.


12 THE COURT: Well,perhaps not.


13 J,fR ROGERS: Fonr or five conversations.


14 THE COURT: Yes, I think perhaps on that theo ry. Obj e s-


15 tion overruled. (Lasy question read by the reporter.)


16 A Yes sir.


17 MR ROGERS: 'What vvas said abont Caplan? A I think the


18 same answer would apply to Caplan.


19 Q Well,be kind enough to say what you said to ~,r Darrow,


20 about Caplan. A I thought it was his duty to tell where


21 Caplan 'was , if he knew •.


22 Q, Did you use those words? A I won't s7>Y that I used


23 these exac t \V'ords.


24 Q, ]jid you say that in substance and purport?


25 is my recollection.


26 Q, Were you told to? A TO'DSe words? .


A That
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1 Q NO, \~re you told to give him that idea? A No sir.


2 Q Then ydlat VIas it that Lawler told you to get evidence


3 on \\hen he was in Chicago?


4 MR FORD: Obj eo t ed to upon the ground it has been fully


5 cove:r;ed.


6 J.tR ROGERS: No sir.


7 MR FREDERICKS: On the further ground, as I recollect it,


8 it assumes that Jr.r LavlJer told him that he must get evidence


9 MR BOGERS: He has said so.


10 MR FREDERICKS: I don't so recall it.


11 THE COURT: Obj ection overruled. (Last question read by


12 the reporter.) A La\vler told me to get information


13 as to the whereabotlts of Schmidtie and Caplan, if I could.


14 lfR ROGERS: Did he tell you anything else. Whatever, to


15 get from Darrow? A I don't recall anything else.


16 Q Did you have any talk with Ford or Fredericks,or any


17 representative of the District Attorney's office, either


18 personally or by telephone or by letter,before you went


19 into that dictagraph room? A No sir.


20 Q Or while you were in it? A No sir.


21 Q Did you see Fredericks in Chicago? A yes sir.


22 Q Vihere did you see Fredericks in Chicago? A At the


23 depot.


24 Q By what arrangement did you go to the depot to see


25 Fredericks? A I didn't go there by any arrangement.


26 Q How did you come to see Fredericks in Chicago?
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1 A We both left Los Angeles on the same train.


2 Q At what time did you leave Los .Angeles on the same


3 train,ad approximately with ur Fredericks? A I didn't


4 leave with Mr Fredericks. He was on the same train I \v,as


5 on. . I saw him very little on the way. He was in a differ


6 ent part of the train altogether.


7 Q Did you see him \mile you were mutually traveling


8 towards Chicago? A yes sir.


9 Q Was that after you had talked with Lawler? A Yes sir.


10 Q You saw him at the depot. Did you have conversation


11 wi th him at the depot? A No sir, not in the sense of a


12 conversation.


Did you see him,after you saw him at the depot in


Did you see him anywhere else than at the depot?


'Where?


In the eastern part of the United states? A No sir.


A No sir.


13 Q.


14 Q


15 A


16 Q


17 Q


18 Q


Did yo~ on the train?


In Chicago?


A No sir.


19 Chicago? A Yes sir.


20 Q Where? A In Los Angeles.


21 Q At what time? A After I came back fo r this trial.


22 Q Did you see him approximately at the time this dicta-


26 called me to the offic e and had a subpoenae served on me


23 graphing was f!P ing on? A No sir,I never saw Captain


24 Fredericks, during that visit to Los .Angeles,~t all.


25 Q Or any of his office force? A I saw Hr Ford. He
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1 the night b efo re I left.


2 Q He called you to the office? A Yes sir.


3 Q What office? A District Attorney's office.


4 Q Upstairs here,or over in the International Bank


5 buil~ng? A Upstairs here.


Did you see ll!"r Ford alone? A No sir.


I was alone.


6 Q


7 Q


8 Q


Who was with you? A


Well \vho was with him? A I think 1I.i!"r Keetch was in


9 the 0 fric e at the time.


10 Q 1fr Keetch? A Yes, and then he brought somebody else


11 into the room to serve the sUbpoenae.


12 Q Well then, they brought someone else in to serve the


13 sUbpoenae? A Yes sir.


14 Q Did you tell Mr Darrow,while you were dictagraphing


15 him dovm at the Hayward, that you had b eero subpoenaed


16 before the state grand jury? A Yes sir.


17 Q Then you had been up at the District Attorn~'s office,


18 while the dictagraphing was going on? A No sir.


19 Q Well then,how was it that you told lir Darrow down at


Probably I don't make myself clear.two things.


20 the Hayward While the dicta-graphing was going on~that


21 you had beenc subpoenaed before the State grand jury?


22 A That is true. I had been subpoenaed before the state


23 grand jury.


24 Q Were you SUbpoenaed a~here else,than up in the


25 District Attorn~'s office? A You are confounding the


26
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1 The sUbpoenae up in the- District Attorney's office was for


2 my attendance at this trial. The other sUbpoenae was to


3 go befo re the grand jury ,county grand jury.


4 Q Where v.ere you subpoenaed to go before the grand jury?


5 A At the Hayward building.


I don't know vmo he was, some official.ABy \$om?


DO you mean to Sa({ that yon had noconnnunication by
~tate


8 telephone whatever, with th,e district attorney's office?


6 Q


7 Q


9 while you were dictagraphing Darrow down at the Hayward?


10 A I positively had no communication with them in refer-


11 ence to the dictagraphing.


12 Q In reference to anything? A To the going before the


13 grand jury.


14 ,I Q, Who saill you down th ere ,coming from the Distric t


15 Attorney's office? A Saw me down where?


16 Q At the Hayward? A COming f'rom the District Attor-


17 ney's?


18 Q, Yes. A I don't understand your question.


19 UR FORD: I think what counsel means, what}6lrson f'rom the


20 District Attorney's office saw you.


21 THE COURT: You will have to r e-frame it ;Ur Rogers.


22 MR ROGERS: Did Lawler tell you he was communicating with


23 the state district attorney's office,while you were dicta-


24 graphing Darrow dovm there? A No sir.


while you '!.ere die tagraphing
A


25 Q. Did you cormnunicate in any wise,one way or the other,


26 in any fashion with the state district attorney's office,
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Q And wi th whom did you have that cOml'lunica tion?


A The corrmunica tion was tbe attendance) 1 used that word


to express tbe attendance before the grand jury.


Q Were you in the District Attorney's office while you


were dictagraphing Darrow down there or during intervals


between the dictagraphing? A No, sir.


Q Did you see Keene Fitzpatrick while you were here on


that visit dictagraphing Darrow? A Yes, sir •


Q How often? A Every few days.


Q Where? A At various places. 1 saw him at the Hay


ward Hotel. 1 saw him at the Occidental Hotel.


Q You knew ~e was employed by tbe District Attorney's of


fice then and was cOi:,municating back and: forth between


you two, didn't you?


MR. FORD' Objected to upon the ground that it is a<3suming


something not in eVidence, and it is not a fact that he


Vias in the employ of the District Attorney's office.


MR • ROGERS· Why--


THE COURT. Read that question again.


(Last question read by the reporter. )


THE ro UR T· Objection suotained.


MR • ROGERS. We tkkean exception. Q Didn t t you know that


Keene Fi tzpa tr iok a. t the t in',e you saw him was communicat ing


. back and forth with the District Attorney's office and you?


A, No, sir i 1 do not.


Q Did you know he was in the employ of the District Att
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we will tak e an adjournment now.


(Jury admonished. Recess until 2 P.M. )


ney's office then? A No, sir, 1 did not.


Q You knew it afterwards, didn't you? A No, sir.


MR. FREDERICKS. The vice of theaequestions, your Honor,


is the manner in which they are put, is assuming that


Keene Fitzpatrick ever was in the employ of the District


Attorney's office. Almost impossible to object.


MR • ROGERS. 1 cannot look into the secret service fund.


AlII know is what Keene Fitzpatrick said.


1
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26 I
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I


MR • FREDER leKS


care to state--


1 don't know anything about that. 1 don't
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1 July 12th, 1912, 2 o'clock P.M.


45 (j I
I


2 Defendant in court with counsel.


3


4


5


6


CHARLES O. HAVJLEY on the stand, for further


reditect ~amination.


THE COURr: The files of the Tribune office, I presume,


7 are still here?


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


UR APPEL: yes sir.


THE COURr: Have yon cgreed upon some disposition in reg ard


to the exhibit?


UR APPEL: Your Hono r, before we do that, your HQnor ad


mitted it in evidence, and Iv~t, with your Honor's ~


mission, I would like to call the attention of the jury


to the two articles.


THE COURT: To the EXhibit: the entire matter to the jury,


E6 it is?


UR APPEL: Yes.


THE COURT: Yon may do so. Gentlemen, the clerk has just


informed me that he called up the. manager of the Tribune


and '.'las informe d they would endeavor to get a copy of


that paper and send it up here.


HR FREDELUCKS: Then we can wi thdravr this and substitute


the other.


THE COURT: Yes, if that is the stipulation.


HR ROGERS: yes.


THE COURT: It is so stipulated.
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1 Jffi APPEL: Wi t h yonr Hono r t s penni ssion I will stat e


2 Hr )ford here .,nll correct me if I am not right, one of the


3 articles referred toby the witness is right here. Head-


4 I ed, "As it was in the beginning. If Under date Los .Angel es,


5 •
Cal. Uovember 28, 1911. That is on e of those articl es.


6 The other 011 e is here under pE.\'Se 16, Gibbons challe~e on


7 aqueduct end harbor site issues --


8 1m FORD: Issues instead of sites.


9 ~ffi APPEL: 1fr Hawley, when you VI ere there at the head-


10 quarters of l,rr Harrimants call1paign, did you have any --


II on the 28th day of Uovember, 1911, did you h8lle a:mr conver


12 s ation or discussion with Mr Harriman in regard to th e de-


13 bate mention ed therein in that articl e of the 28th, under


14 the head of "Gibbons challenge"? A Not at that time.


15 1m FORD: .rust a mom ent.


16 THE COURT: Do you wish to o't\j ect?


17 MR FREDERI CKS : l~o •


18


19


20


THE COURI': All right, proceed, 1fr Jppel.


1m APPEL: Did you on t hat day? A yes.


Q When was it you had any conversation wi th him in ref-


21 erence to the debate? A Itvi8s the sUbj ect of th e COIN er-


THE COURr: Mr Hawley, .iust before yon leave will yousta


UR APP:BL: Take the witness.


s ation .in the early morning.


In the early morning, that is -- yes.Q


1m FORD: That is all.


22


23


24


25


26
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1 youre.adress in San Francisf'o? A lJ.44 Larkin street,


2 that is where I live.


3


4 I D. JIl. VJILLARD, a witness c aIled on behalf


5 of the defense, being fi~st duly sworn., testified as follows:


6 DI RECT EXAHINATION


7],~R ROGERS: I will have to wait just a few minutes. I


8 will as~ you to take a seat. I ask your Honor's permission


9 to call Robert F. Bain for further c ross-exa.mination


10 upon a matter which has come to my notice and lmowledge


11 sim e his retirement from th est and.


12 HR FORD: If the court please, the People~s case has clos


13 ed. We have no objection to their calling him as their


14 ovm wi tness.


15 'I MR ROGERS: No sir; cross-examination upon a matter, the


16 1 ]mowledge of '''hich. even intimation of which came to me


17 after the People red closed their case.


18 THE COURT: And some questions that 'woul d properly be ask-


19 ed on cross-examination?


201m ROGE"3S: yes sir, which should have been asked oncross-


21 examination and would have been asked.


22 THE COURT: You may call him.


23 MR FREDERICKS: I don't know ',m 6th er he ishere.


24 UR EOGERS: We subpoenaed him and he was h ere this morn-


ing.
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1


2


3


er-camination;


BY MR ROGERa :


ROBERT BAIN recalls d for fu rther cross-


4' Q l'!'r Bain, do you know a man named I. B. Henderson?


A y~s sir.


it?


all the time, he was aNay a bout a year.


He is a contractor and builder VIDO built your house or


No sir, there was but ve~ little ever said between


HoV! long is that? A Three years; he has not been there


the house you live in? A yes, he built it.


Did you' talk yri th him ei th er at your house or his


after Franklin's arrest, in the kitchen, yourself and wife,


A


Q


Q


house, they being next door to each other, several EN'enings


myself and Henderson or anybody else in regard to that.


THE COURT: Do !'Iou want the anSYler to go out?


MR FREDERIGKS: It was a prelimin ary question,


watch the next question.


l{rs Bain and 1.1:1" and Urs Henderson being present, and on


JTR FRlIDERICKS: I obj ect to that --


Q Does he live next door to you? A He does.


Q Did you bUy your house fram him? A yes sir.


Q Is he an intLmate friend and acquaintance of yours?


A He has been a fri end of min e ev-er since I knew him.


numerous other cc c asions at the same plac e, about the mat


t er of Franklin and about your connection "'vi th respect to


5


6


7


8


9


10


11


12


13


18


19


20


21


22


23


24


25
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14 I Q


15 I


161
171
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1


HOYT. Ur Bain. don't ansvrer the next .1


question until C"ptain Fredericks has a chance to obj oot.


1


2


3 A All right.


4 1.m HOGERS: NoVl. in the course of that conversation did you


5 say U:> Ur Henderson and l~rs Henderson and in the pre-


6 sence of your ',,-life. that you were too confused or too


7 wrought up, or Vlords to that effect, to know what you


8 ought to do, .and yOll said to Mr Henderson. t1Vvhat \IDuld you


9 do?" or. "What is your advice", or words to that eff~ct,


10 wh ereupon Henderson said,. "If I\vere you I would make a


11 clean breast of the whole thing and expose eve~Jone \'IDO


12 was implicated in this in any way. Who was responsible


13 for this?t1 Did you thereupon reply, "Eert Franklin"?·


di d you then answer him, "Ho. th ere was no tit. 0 r words to


14 I Did Henderson say "Was there anyone else implicated?",


15 I


16


17


18


19


20


21


22


23


24


25
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I


that effect; later in the conversation, did either


you or he, ei ther 1fr Henderson or yourself, or on e of the


ladies brine up the n&11e of l~r Harriman and the name of Mr


Darrow. vhereupon. did Henderson ask you if either of


the.m had anythi~~ to do vdth it, and did you thereupon


reply to Henderson, "Heither one had anything to do with


it", 0 r vlords to that effec t"?
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have produced the transcript itself.


That is objectedta on the ground, first,!viR. FREDERICKS.


no foundation has been laid in point of time,


MR ,ROGERS. 1 said several evenings--


MR. FORD.- IJet us make the objection and then you can


ar gue' it,


MR. FREDERICKS.--First that no--my head is aching so, give


me as far as 1 went there-- (Objection read.) Second,


that it is not material and not contradictory of this


witness's testimony and does not.: .tend to impeach his


testimony in any way and any statement of his as to whether


or not anyone else was back of Franklin or associated with


Franklin would be a mere conclusion on his part, his testi


mor..y here being that he deal t with Franklin.


-~E COURT. 1 th~nk the foundation is laid but 1 will hear


you on the other branch of the objection, Mr. Rogers.


t\~!'o Ford wants to further amplify the objection.


MR ,FORD. I want to say in regard to the character of the


question as an impeaching question, this wi tness testified


on direct exarr:ination and cross-examination, the only


person that he had anything to do with was ?h. Franklin.


THE COURT. illr. Ford, 1 think you can assurile that the court


has a fair recollection of the testimony.


MR. FORD. 1 was sirr,ply reciting it.


TEE COtmT. I have a very clear recoJlection of the testimon


to which this question is directed.


MR. FORD. 1 have not the slightest doubt of that
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1


2


3


4


that being the situation, any staterrent that this witness


might make as to ar~ other matters outside of his knowledge,


outside of what he testified to on direct examination would


be a mere conclusion.


5 •THE COURT· 1 think that is fUlly covered by Captain


related that Franklin said that Darrow had sent 'him out


conversation is said to have occurred, is said to have


Mrs.


When couns el


$20,000 for such purposes, and he remen",bered it.


MR • FREDEPICKS. Now, that is different.


there, or words to tl;at effect, and that Darrow had given


Franklin a large SUffi of money. Darrow's name was brought


in by these two people, and 1 purpose to show that


not only on this occasion but on several occasions trd t the


matter was brought up.'" This wi tness said that nei ther


Darrow or Harriman had any thing to do with it or knew any


thing about it, or words to that effect, if that is not a


contradiction--had no ir:forrration on it.


that Franklin told him that Darrow had given him, Franklin,


Fredericks t objection. 1 will hear you, j,lr. Rogers _ 1


think the foundation is laid.


MR. ROGERS- The foundation is laid .• This witness testifie


Bain, who is recited to have been present at the time this


says, "No ir:formation," that io different. That nakes a


different question out of it. 1, of course, do not know


hooN this witness will answer this, but assuming that he


did say it, which io the only object of the question, to


25


26
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18 A 1 donlt thir:k anything of that kind ever took place in


19 Henderson's house, because 1 was always very careful not


20 to say a word about it until especially after the trial


21 was over. 1 would not even allow my Wife to talk about it.


It is
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prove he did Bay it, it would not contradict him.


true--I renjellber the teB timony which is' as counsel has narra


ted it, but that would not jus tify him nor cause th is wi t


ness to have any different opinion than the one that he is


1


2


3


4


22 MR. ROGERS. Q Did you have a conversation from time to


23 time about this matter in.mediately following Franklin's


24 arrest with this gentleman, Mr. HendErson, at your house and


25 at his hous e?


26 MR. FREDERICKS. That is objected to, may it please the


court, as not impeaching-


5 alleg~d to have expressed, if he did express it, and the


6 mere fact that Frankl in told" im this that Darrow had some


7 thing to do with it, does not connec t Darrow with it in his


8 mind and he may have said it and still it would not be any


9 contradiction of his testinony here. He may have said to


10 this gentleman, Darrow had nothing to do with it and sti] 1


11 it would not contradict his testimony because he testif ied


12 Franklin said that is what--


13 THE COURT. 1 think that is a rnatter for arg6ment and the .


14 '''Weight to be given it is a matter for the jury, and 1 think
in


15 in view of the staten:ent which you made;1Your objection,


16 slipped my mind. 1 think counsel is entitled to it.


17 Overruled. Answer the question.







1 THE COURT.
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That is preliminary, 1 think he answered it,


2 Rogers, 1 think he has a1ready answered that question.


3 MR • ROGERS· rossi bly he has. Q *ow, did you not on


4 several different occasions betwveen the time of Franklin's


5 arrest arrl. the tirr;e you testified at the preliminary ex-


6 amination of Franklin the first time, did you not on


7 several occasions say to Mr. Henderson, no one else had


8 anything to do with it or knew anything about it, or words


9 to that effect, meaning--except . Franklin?


10 MR. FREDER leKS· That is objec ted to on the gr ound that


11 no foundation has be en laid in pain t of time.
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1 l.[R IDRO: If th e court please, it is also obj ec tionable


2 in that it does not in anywise tend to impeach the state-


3 'ment made by the witness about it. That probably,


4 I yro11.1d refer, if cotmsel should receive an affirmative


5 answer from the witness as to the conversation, "about it",


6 would probably refer to the passing of money from Mr


7 ,Franklin to this vv"i tness, and they two being alo ne, the


8 vr.i. tness, if he did say such a t bing, v..oul d be absolutely


9 correct in s,aying no one else knew anything about it, or


10 about the bribe1r:t of their olim knovrledge; it would be hear


H s ay if he di d say that.
"


12 THE COURT: That vJOuld be a question for interpretation,


13 the ,':{eight to be given it is a matter for the jury.


14 11'[R FREDERICKS: Hovrabout the time?


15 THE COURI': Abon t the tim e.


16 can fix: it?


Is that as d efini te as you


17 :M:R ROGERS: Ons everal different occasions in the evening


18 between th e time of Franklin's arrest and th e time that


19 this wi tness testifi ed at th e first preliminary 'e.iCWlination


20 THE COURT: Th e court do es not require yon to do any more


21 than you are able to do.


221m ROGERS: That is as definite as I can make it.


23 THE COURT: That is definite enoueh. Obj ection overruled.


24 A Well, as I stated, there \78S never but very little


said abont it, the trial, ct all.


HR HOGERS: please tell me ':;hether he said that or any-
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1 thiI':\g like that? A There was one time my wife \"ros over


2 there, I was not there that wening.


3 Q, You were not there that evening? A I was not th ere.


4 I Q, Then you don' t know 'lrn t happ €ned, and naturally you


5 canno-t testify to it? A All right, then.


6


7


Q,


Q,


You di fu' t h ear it yourself? A No, I did not.


Then you cannot testify to it. Do you deny making


8 those statements, l[r :Sain, or anything like them, or to that


9 substance ani purport? A There was very li ttle said about


10 it. He came over to !I\Y' house next morning after I got hore


11 and he said, ltThis is a bad thing. tI I said tlyes it's do, ,
12 and can't be helped now. II And then -- let's see -- said he


13 wanted to mow how it 'was going to come out. I said I


14 did!ut know, time ,:,ould shOilY, and he said -- he says, it


15 is a, bad thing all the ",'lay through. It was probably


16 three or four days after that, we Vlere back and forth, he


17 lived right in the back part of the lot, right next to me--


18 we vIas back and forth and he brou,~ht up the sUbje ct once


19 or tvvice, and I told him, ltHenderson, here, y.e have agreed


20 not to say anything about this." I says, "and the less


21 that is said about it the better. tI There might have been


22 little thin~gs dropped in, but they didn't anount to any-


23 thing one ''mY or the oth ere


24


25


261
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Pardon me if I ask you for a direct answer. Do you


deny saying the things that I have quoted? A In part,


yes sir. I might haye said somethings there, but
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1 som e thi11~ t hat I know I di dn t t SG\Y.


2 Q Well, vihat didn't you say? A I don't remember just


3 exactly th e way -- "hat I sai d, in the way I said it -- we


4 spoke som ething about them and t hat was about all there


5 was teo it. I told him I did.nt t Vlant to hear an~r more


6 Sbout it.


7Q


8 Q


Do you know a man by the name of Willie? A yes.


DO you know' a man called "Stiff-neck Ben"? A Yes.


9 Q Have youbecn working for the District Attorney's of-


10 fic e sine e th ea-rest of Franklin? A I have not.


11 I Q Have you recn vlOrking for them in th e iletection 0 f gamb


12 I ling joints? A No sir.
I


13 Q. Were you out here since this Franklin matter,


14 out at Willie's gambling plac e on Boyl e Heights and. v,l1en


15 a raid took place, and was the house arrested, among


16 th Em Willie and Stiff-neck Ben, anI you allowed to go zs


17 the stool pigeon of the District Attorney?


18 HR FREDERICKS: Well, -- we "will not bbj ECt~


19 A I was not arrested, no si r. As I understood thcy only


20 took Willie cmd stiff-neck Ben, as you call him.


21 HR ROGERS: Were you there when the raid was made? A I


22 vIas th ere.


mnning a ga"TJlbling joint, wi th you there? A I "vas there,


yes sir.


Q. V!hat were you doing there? A I went out there to


And Willie and Stiff-necked Ben were arrested forQ23


24


25


26 ,


I







Willie about making window frames fo l' his house.


00. in a gambling joint, is it?
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1


1


2


3


Q That is not th e first time you have ever been arrest~


4 I 1ill FREDERICKS: Obj reted to as incompetent, irrelevant


5 and immaterial.


6 MR ROGERS: Weren't you acting for the District Attorney


7 at that time in the detection of VVillie and Stiff-nrek


8 Ben at the gambling joing? A I told you I was not.


9 You '.'16 l'e not? A No sir.


10 },fa ROGERS: That is all.


MR FREDERICKS: Were you, :n,{r Bain, even employed by th e


District Attorney's office in any way, shape or for.m?


111
I


12


13


14 !


15 I
" I


16 I
17 I


I
18


19


20


21


22


23


24


A No sir.


!rR FREDERICKS:


any business


is all.


Did you ever have any -- did you ever do


well, I guess I have covered it. That
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recalled by the defense for direct examination.


MR. ROGERS. Q Will you please give your name '7


A Dani e1 M. Willard.


Q W~ere do you live--


TFE COUR T. Just a moment. For the conver. ience of counsel


1 will announce at this time that when court adjourns


this evening it will adjourn until Monday morning at 10


o'clock.


MR. ROGERS. Q Did you give your address,:"r. Willard'?


A 220 Vlest Fourth street, this city.


Q What is your business? A Press telegrapher,


Q And by whom are you engaged at the present time?


A Associated Press.


Q You have been sending out Associated 'Press accounts of


th is trial have you, from time to time, as trey have been


pr epar ~d?AYes, s ir •


Q Do you know Bert H. Franklin? A 1 met hirr:, yes, sir.


Q Did you see Bert H • Frankl in in con:pa ry with a man


named Pearson at Judge Young's court or in the immediate


vicinity of Judge Young's court at any time? A Yes, sir,


Q When was tha t7 A At the time of Frankl in IS prelirrinary


hear ing las t December J 1 think it was.


Q Who is Mr. Pearson'? A Pursons.


Q Pursons'? A He is the representative of the Assr:c iated


Pr ess in Fr iaco ,







A It was inthe


4587
1 Q He is now in San Francisco? A yes, sir, that is hie


2 headquar ters •


3 Q Did you have a talk Vi i th Frankl in at that time, at the


4 tin.e of that preliminary examination and at that place,


5 that .is, either in Judge Young 1 s court or in the immediate


6 vicinity-


7 MR. FORD. There were two prelilliin~y examinations.


8 MR. ROGERS. Q Do you remember which preliminary it was, Mr.


9 Willard? A The one before Jus tice Young that was held


10 in thesallle court where the McNamara trial was heJd.


11 MR. FORD. Ti"lO were held tr:ere.


12 MR. paGERS. Q Which one was that, ;\lr. Ford?


13 . MR • FREDERICKS' They were both held there.


14 MR. ROGERS. Q Do you reniember Whether it was the first


15 or second pr el iminary? Do you reme::ber wh eth er it was


16 the LockWood case or tr:e Bain case?


17 I,ock"Wood case.


18 Q It was in the IJockwood case? A No, I beg your pardon.


19 1 believe, now, it was the Bain case--it WrtS tbe Bain case.


20' Q Yes. At that time and at that place, as I have sai:d,


21 in Justice Young's court or in the immediate vicinity there-


22 of, did Mr. Franklin say this to you, in substance or


23 effec t:
~


"1 cannot talk about my case until it comes up


24 for trial int.te Superior Court, except one thing, Me. Darrow


25 knows nothing about this affair and you can make that as


26 broad as you like?" A Yes, 6 ir •
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1 Q At the same time using a motion of his hand? A Yes,


2 sir. he made a gesture like that when he said it. (lndi


3 eating.)


4 Q A gesture? A ves, sir.


5 Q And"you can make tha t as broad as you 1 ike--" UB ing the


6 gesture mentioned? A Yes, sir.


7 Q Fow many times did he use that gesture While he was


8 speaking to you'? A 1 think on]y once, in the latter part


9 of it in making it broad.


10 MR. ROGERS· That is all.


11


12 CROSS-EXAMINATION.


13 MR. FORD. Q you do not pretend what you have just n0W


14 said is the exact I anguage us ed by Mr. Fl' anklin on that


15 occasion, do you 7 A I believe those are the exact words,


16 yes, sir.


17 Q. Did you make any memorandum of that at that time?


18 A No, sir.


19 ."Q You were not a reporter at that tily:er A 1'10, sir.


20 Q You received all your stuff froIT a representative of


21 the Associated Press and then send it out over the tele


22 graph wires 7 A That is ~orrect.


23 Q, Whatever is given to you by a reporter? A Yes, sir.


24 Q You did not interview Mr. Franklin for the purpose of


25 securing any news at that time? A No, 1 did net, but ~.


26 ?ursans, who introduced himself to Franklin introduced
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1 Frankl in to me--he asked Franklin if he wanted to make any


2 statement and Franklin made that reply to both of us •


3 Q ~ow, what did he state? A That, "1 cannot talk about


4 my case until it comes up for tr ial in the Super ior Court,


5 except to say one thing, ~,!r. Darrow knows nothing of this


6 affa ir and you can make it as broad as you like."


7 Q Were you present ir:the court room while that preliminary


8 examination was being held? A The one 1 spoke of? yes,


9 sir.


10 Q Do you recall that during that examir:.ation iiir. I.ockw,iCd


11 had testified as a witness? A 1 do not recall that, no,


12 sir.


13 Q "You do not recall that Mr. lockwood ¥tas a witness in the


14 Lockwood case--


15 MR. ROGERS' ~~ardon rne--


16 MR • FORD. Oh, this was the Bain case.


17 A This was the Bain case, yes, sir.


18 Q MR. FORD. Don't you recall tha t :,~r. Lockwood was a wi tnes


19 at that time? A 1 do not.,


20 Q Do you recall th at :/;,r. Bain was a witness? A pe was.


21 Q At this conversation, was it not rigr.t after :.~r. Lockwood


22 had testified? A 1 t was right after cour t had adjourned


23 for th at hear ing •


24 Q Adjourned for the matter--


25 MR. ROGERS. Wai t a momen t--pleas e f in ish the answer.


26 A The ('..ourt had adjourned for trat hearing and Mr. Frank


was leaving the room.
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1 MR. FORD. Q nidit adjourn entirely on the entire pro


2 ceoding? A For that day) anyhow, yes, sir.


3 Q For that day? A Yes, sir.


4 Q Don 't you now recall Mr. Franklin was very angry towards


5 :vir. LOQkwood on tha t occasion '7 A 1 do not.


6 Q You do not recall that he criticised Mr. Lockwood for


7 testifying against him? A 1 do not.


S Q You never heard him on ~y occasi on express any anger


9 towards Mr. IJockwood?


10 NT • ROGERS. That is not aross-examina tion •


11 MR • FORD. For tre purpose of fixing the time, 1 wantt to


12 show this occurred af ter Lockwood had tes tified and that tre


13 'IV itness has not got the language correctly.


14 THE COURT. All right, if that is the purpose of it the


15 objection overruled 1


16 A 1 did not.


17 lIR. FORD. Q, Did you send out any associated press report


IS of What Franklin had said on that occasion? A Send to


19 whom?


20


21


22


23


24


25


26







Can you procure a copy of that Associated Press report


1


2


3


4


Q.


Q.


Q


Q.


To you and Mr Persons? A yes sir.


Have you got that with you? A No sir.


Have you lookod at it since that time? A No sir.


4591 I


5 that you sent out on that day? A Well, I doubt it, be-


6 cause I do not think our records will go back more than


7 six months, and it is pretty hard to get them wen then.


8 11R FORD:. We vrill asl:: leave to recall the wi tl1ess and cease


9 our cross- elCamination at this time t your Honor t until we


10 get certain material.


THE COURT: All right.


REDIRECT BX.A1<HNATIOlT


14 MR ROGERS: jQ.st a mom en t t lfr Willard. Concerning th e mau-


15 ner in vhich this came back to you t do you remember the


16 circumstances of how this c ame to your mind? A yes sir.


17 Q. Ho'w ,'Vas' that?


181m FORD: Just a moment. I think in all fairness Vfe ought


19 to conclude our cross-examination before he begins to


20 tum him over, --


21


22


MR ROGERS: I do not see any reason for tha~ •
.


1m FORD: We will be prepared to do that the first thi~


23 Monday morning.


241m ROGERS: I do not think that is necessary 6t alIt sir.


We can redirect him.


~,ffi FORD: It v.Quld be mo re regular.







1


2


}lH FREDERICKS: This is c ross- ex:amining thei l' own wi thess,


your Honor. He has said he:-emembers it, and noV'! one


3 c an only l' emember ..,>Jh at he remembers.


4 I THE COURI': I think in view of the fact that the District


5


6


7


8


9


10


11


12


13


14


Attorhey disposed of him for the present, counsel IDS


entitled to redirect as to any matters that have been·


brought out, if any, and then take up the mat tel's Monday.
morning .'


1m. F'ORD: But I have not finished the questions on memory.


Th at is w bat I VI ant togo into.


THE COURT: Go ahead.


1l.R HOGERS: You remembel' the circl.'J11stances under which


this came to yourrecoll~tion? A Yes sir.


Wlat vrere they? A I heard ur Franklin testify mu,
this stand.15 I


16 I
Q Vlh ere Vi as that? A I~ this trial.


A Yes sir.


IfR FORD: . Just a moment.


},fR ROGERS: Th at is all.


RECROSS-EXAMIn MION


You mean you heard Ur Reg ers asking lfr Frcmkl


And you heard him testify and remembered it? A AndQ,


remembered it, yes sir.


Q. \\as it in this court room? A In the Hall of Justice.


Q. You were sitting at the reporterts table at that time?


MR FOBD:


17


18


19


20


21


22


23


24


25


261


I
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1 if he had said these things? A No sir, I heard ].[1' Bogers


2 ask Franklin. if he had told anyone that llr Darrow had hed


3 nothing to do with the affair, md he said no, md I


4 I remembered then that he h ad told me t hat very thing.


5 Q And you\'vrote out the questions for Mr Rogers to ask,


6 did you? A I w rot e ou t a statement md p;8ve it to Mr


7 ROgers, of vhat Franklin had said to me.. '


8 ],rR FOBD: That is all for the present.


9 lfR ROGERS: That is all.


10


11 FERN KEBNl'nHOn, a wi tness call ed on'tehalf


12 of thedefense, being first duly sworn, testified as follows.


13 DIRECT IOC.A1U1TATION


14 :MR ROGERS: Your name? A Fern Kerneghon.


15 Q How do you spell it? A K-e- 1'-n- e-g-h-o-n.


16 Where do you liv e ~,riss Ke1'neghon? A 120'1 West Thi rd.


17 street.


18 Q In this city? A yes.


19 Q How lop..g have you lived in Los Angeles? A I have


20 been here mOTe or less since last October.


Have you an occupation? A yes.21


22


Q


Q W'nat is it? A StenograIher.


23 Q Have you practiced your occupation here in t.h e ci ty?


24 A yes.


Q Are you anployed at th e pI' esent?


Bank.


A At th e Security
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1 THE COURT: Will you speak a little louder) ploose? A yese


2 ]\~R P..OGERS: You say you ~re at present employed in your


3 occupation. A At the Securi ty Bank.


4 Q


5 Q


Securing Savings Bank in this city? A yes sir.


D!d you fVer \'10 rk for 1rr Darrow or up in the office


6 of Mr Harriman? A yes.


7 Q vilhen was that) Miss Kenneghon? A In october of la st


A The second yreek) the


And remained until sametime in Dec eI.lJ.ber?


11th of october) I believe I CEme dOVJ!l here.


Th e 1 stA


A yes.


About what part of october?


8 year) until December.


Fram October until December?


13 of December) the first week.


14 Q. And in What capaci ty vrere you employal? A Stenog-


1;;:
u rapheI'.


16 Q,


17 A


And where was the room that you occpied or used?


Well) it Vias the outer office where the telephone 43x-


18


19


20


21


22


23


24


change was; I don,t remember the nnrober of the room.


Q. Do you kIloy! .Tohn R. Harrington? A yes.


Q. V.hen did you come "to. know.Tohn R. Harrington?


A Well) almost immediately after I commenced ~orki~~ in


ithe offic esthere.


And did you know him from that time on until you ceased


to work there? A yes.


25


26


Q. Did you khow Bert H. Franklin? A yes.


Q. VThen did you first mOVI Franklin? A I







during t he first few days that I \'J8S et the offi ce.1


2


3


Q


Q


The fi rst fev/ days of your anployment? A Yes.


During the time that you'were there from October


4595
1


"I


4 until December', or the 1st of December, sometirne, state


5 wheth..er or not you s av/ Harrington, the man I have named,


6 and Franklin, the other man I have named, together?


7 A Many times.


8 Q :Many times? A yes.


9 Q Where? A Well, in 1fr Harrington's office.


10 Q In Mr Harrington's office. DO you recall seeing


11 them anywhere else than in t.he office? A I have seen


tog ether.


th an 1 eaving th e b1 ilding, probab ly, end come in.


Q By "many times" can you give us any specific statement


almost daily, but I didn 'ts ee them every time they yrere


I suppo se they were together


ee to the number of times you say, many times, can you


(;ive us your best recoIl E"Ction and estimation of the number


that would be? A Well, no.


12
1


13


14
I


15
116 II


17


18


19 UR FREDEBICKS: We obj oct to that and move tostrike out


20 that part of the cmswer.


211m ROGERS: yeS, th at may go ou t.


22 THE COURr:· yes, strike it out.


26 day or thi I'd day or oomething of that sort? A


How would it be vlith respect to beirlgdaily, every


23 lJ:R ROGEPS: You saw them many times, you say, but are un-


24 Oble to give the number? A I could n~t give that.


25
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1 say.


2 UR FORD: Just a moment.


3 :MR ROGERS: I beg your pard.on _.- you couldn't say?


4 A I coul c1n 't say.


We were going to object toa leading question --


6 he d.idn't give us an opportunity.


7 1m ROGERS: It is the same thing.


8


9


10


11
I


12


13


14


15 I
I


16 I


17
1


18


19


20


21


22


23


24


25


26\


I
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Q Wi th what paper ar e you connec ted'? A The Tr ibune •


Q YOll have been reporting this trial since it started for


a witness called on behalf of the defendant, being first


duly swer n, tes tif ie d as follow s:


A 1


A Harry H. Jones.


A Yes.


A yes.


JON E S,H


DIRECT EXAMINATION


Q your name, please?


FARRY


CROSS-EXAMINATION •


MR • FREDERICKS. That is al1.


MR • ROGERS. That is all.


defense in the case, were you not?


MR. FHEDERICKS. QHis:iP Kerneghon, both :,ou and Mr. Harr ing


tonand :~r. Franklin and many others were working for the


the Tribune? A Yes.


Q Give us an estimate of the number of times, your best"


recollection. A 1 don't believe 1 could; a dozen or tVJ~


1 should say at least.


Q A dozen or two at least.


lAR • F\OGERS. You may cross-examine.


MR. ROGERS.


think about six year-e.


Q your occupation? A Newspaper man.


Q Your res idence? A 4201 South Grand.


Q in this ci ty 7 A Yes, sir.


Q How long have you. lived in this ci ty , ',¥ Jones?,'I'l.l..
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21
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23
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26







1
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4


5


6


7


8
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10
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Q Do you know Ber t H. Fr ankl in 1 A 1 do.


Q How long have you known Franklin, as ne~r as you can


remember? A Oh, 1 should say four years.


Q ~ring the preliminary examination en the Lockwood case


in repartment 9, and by the Loch~ood case 1 mean of Franklin


upon the Lockwodd charge in Department 9 in the Superior


Court before Judge William Young, did you hear Franklin say


the following words, or words to the same substance and


effect: "Any nian who says 1 mentioned Darrowts name at


that time is a God Damn liar. 1 might be gUilty of alII


am charged With but 1 am not a damn fool, I certainly am not


going to drag an innocent man into this thing," or words


to that substance and purport?


MR. FREDERICKS. Just a rr.oment, :'lr. Jones--


lAR • FORD. 1Jovv, if the court please, :·..,e Object to the


whole of the question on tre ground that no foundation has


been laid--referring back to volume 11, beginning at page


839, the question asked of Mr. Frankl in was as follows:


"Any nian who says I r{;entioned Darrowta name at that time


is a God mum liar. 1 may be guil ty of all I am charged wit


but 1 am not a damn fool, 1. certainly am not going to drag


an innocent man into this thing," or worda to that SUb-


s tance or effect-- t1 and the answer was "I a :lid alm08 t


exactly the words you used to :~r. Timmons, with the e:<cep


tion of tre latter part, 1 didn't say that to him or


anybody else."
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1 MR • ROGERS. This is not i\h. Timmons.


2 MR. FORD· The question was with regard to Jones and


3 Timmons and all of them there.


4 MR. ROGERS. No, you wi 11· find the record a t page 840


5 exactly as 1 have read it.


6 MR. FREDERH~KS. Our position is that Franklin did not


7 deny baving made that statement, he did deny having


8 made a small portion of it.


9 MR. FORD· The answer was, "1 s aid all of it exc ept th e


10 las t par t of it which you pu t onto the end of it." So it


11 is only the last par t that can be introduced as impeach


12 ment. "1 certainly am not going to drag an innocent man


13 into this thing," that was the part Franklin denied saying


14 and then down to the next ques tion shows tha t, "You· did not


15 say to 1i~r. ~Jones, '1 cer tainly am not going to drag an


16 innocent man into this thing?l A-.I did not, him or any


17 body else. All the statements you have repeated at Judge


18 Youngts court were to theeffect as you have stated in that


19 particular statement except the latter part of it."


20 1 t is only the latter par t for wh ich any foundation has


21 been laid at the present time.


22 MR. ROGERS. That is altogether true, but the conversation


23 as a whole. mus t be in in order that th e par t that is


24 denied may be brought to the attention of the Witness J and


25 1 put the question to the Witness precisely as 1 put it to


26 Fr9.nklin, the whole of it, as a Whole conversation, and
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1 his'denial of a part of it renders the whole conversation


2 susceptible of being put to, an impeaching witness, page 840.


3 TEE COURT. 1 have it 0


4 MR • FORD. He wont deny the latter par t. We submit it.


5 THE Oot'8. T· Objection overruled.


6 A That Was his statement, to the bes t of my recollection.


7 MR. ROGERS. You may cross-examine.


8


9 CROSS-EXAMINATION.


10 MR. FORD· Q Are those the exact words, Mr. ,Jones?


11 A Well, :,1r. Ford, 1 couldn't say that they are the exact


12 words but 1 don t t think there could have been very, n:uch of


13 a divergence from that.


14 Q You don,t remember the exact words? A To the best


15 of my recollection those were the exact words.


16 Q Those were the exact words? A Yes, sir.


17


18


19


20


21


22
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24
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26
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1


2


3


Q You may be mistaken? A It is possible that there is


a word or two --


Q Now, do you mean that tho se %ire the exact Y!ords WI'


Arizona.


years.


Los Ang eles? A Well, t.h e first time, I should say two


Q How old are you? A 28.


Q Where di d you come from to Los Angeles? A Came from


" '


How long did you live in Arizona before you cane to


Were you born in Arizona? A No sir.


Where were you bOl"TI? A IndiEma.


Q


Q


Q


that is the effect of it, or sUbstance of it? A It


certaJ.nly is the sUbstance of it, and to the best of my


recollection those ere th e exact "words.


4'


5


6


7


8


9


10


11


12 I
13


14


15 You have been in the employ of thedefense in this


16


17


18


19


20


21


22


23


24


case, heve you not? A No sir.


Q Been in the enploy of ur Darrow or :Mr Rog e1'S at aJY


time in any manner? A No sir.


Q, Haven't you been around c:ctive among the nelfspapE;rmen


he re trying to secure statements from th Em, or from th en


for the defense? A No, I think they have been trying to


secure statements from me.


Q, That who has? A The" ne"'lspap er men.


Q The newspapers have been trying to secure state~ents


from you? A yes.


Q From you? A yes.







nevlspapermen? A I certainly do.


Q You haven't been trying tosecure statements from the


Q, VJhat other plac es have you seen him besides th e Feder-


TH E COURT: NoV'j ,nov; l[r Rag e rs •


A No, I am not around trying to secure statements from


anYboo~ except in the interests of my paper.


al Building? A I have s €len him around the different --


were you c-t th e boys 1 ':rhen Franklin denied


thing to do with the bribery and at TIhich Kellogg repli


Q, Do you know I. A. Kellogg? A I do.


Q, A Herald reporter? A I do.


Q, Do you remember meeting him during the early days of


the Darrow trial in th e Federal BUilding in this city?


A I have ssen Kellogg almost deily sine e the Darrow


trial hes been in progress, and over at the Federal BUild-


ing I presume.


read, without bulldozing the witness.


Q, Corridors of the court-house? A yes.


Q Do you recall seeing Ur Kellogg eluring the early days


of this trial either in the Federal BUilding or the Corri


do rs of th e Court -hous e, e·nd at that time saying to him,


you and he being alone, that you stated to :Mr Kellogg,


~ FORD: Except for your peper? A That is all.
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IvfR ROGERS: That· is Yrbat he s~id. You might get the record


various newspap er men, hON ever? A No.


Q, Youdeny having tried to secure anystatements from the


1


2


3


4


5


6


7


8
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Did you not th en s"y, l'Don' t you"I do not think so."1


2 think we ought to go in and help the 01 d mm out of


3 i tentiary", <;\nd o.i d not Kellogg then reply, nNo, I think


4' he is guilty;" did you not then say, "Uaybe he is, but v',Ie


5 are gt)ing in and help him and set him out of it; he has


6 always been a good fellow with the boys; we ought to do it ll ?


7


8


A I di d not.


Q Did you ever at Gmy time -- did you say e.nything like


9 that in sUbstance or effect? A I did not.


Broadway day before y E'sterde.y? A I think so.


10


11


Q Did you meet Mr Kellogg on July loth at Sixth and


12 1 Q You had a conversation VIi t h him at that time? A yes


. 13 sir.


14 Q, Who elsev;,as present at that time? A People on the


15 street; I don,t lmow anyone overheard the conversation.


conversation occur, Hr Kellogg say to you, III would have


16


17


Q At that time did lir Kellogg say to you did not this


)
1


18 hard work to remember Franklin's __ If and at that time


did you not ask Mr Kellogg to appear as a ~itness for the


Did you not


thffi say', III don,t knO\'f t hat I could remember them. II?


A I did not.


Q You did not? A Pardon me; I did not~


Q Did not Mr Kellogg th En say, "If they ask you, v·hat


will you say?lf, "nd di d you not reply, III will say


work to remember Franklin's exact VfO ms ll
•


defense, Elnd did not 1[1' Kellogg reply, III would have hard \,


I


19


20


21


22


23


24
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26
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conversation as that --


discussed.


Franklin made technic Ell denial s of th e questions and not


!'
I


Uow, he wants to explain.


This is anoth er question.


Well, answer this question.


Neither in substance nor effect? A Mr Franklin was


say what was said.


Q,


TF.E COURT: He has said no.


Q,


and]J[r Kellogg? A There vvas a conversation concerning --.


denials that he, in fact, had said that Darrow had nothing


to do vnth it. Did such a conversation occur between you


Answer yes 0 r no; then you may modifY: it. A Ho suc h


did not say~ or"meanings that he did not intend~ '.lnd did


]:ffi FOBD:' Did he say anything like that in VIO rds?


na FREDEll GKS : Hay it please th e Cou It , 'we must ask, did


you say that in substance or effect. We did ask did you


say that, and he said no. NOW, he wishes to add


THE GaURI' : I am about to admonish him it is his duty


things because of the cunning y;ording; did you not than say


"That don't make any difference; that is splitting hairs".,


and did you not ,'I1so say, 'lyou mean that on the stand


HRAPPEL: He says he wants to explain. He started in to


could not alsvver them because they contained words that he


you then -- did he not furthe r say he had to deny certain


ER APPEL:


that or YJOrds to that effect. t1 Did l{r Kellogg then say,


liThe: qu estions directed against Franklin were shaped so he
\
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1 answer that question yes or no, and t.hen he may make such


2 explanation as hedesires.


3


4'


5
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Is th at clear?
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MR. FORD' 1 haven't been allowed to finish it. Did you


have such a conversation, either in words, substance or


effect? A 1 would like to have the previous question


read.


THE COURT. Yes, read the previous question ar.d answer.


(Last question read by the reporter.)


A No, air.


"M'R. roRn· Q Niethar in words, effect or substance, yes


or no? A As 1 remember--


THE COURT. Now, :.~r. Jones, you should answer that question


yes or no and then n;ake such amplification and explanation


as you desire?


A No, sir. NOV'1 can 1 explain?


THE COURT. You may explai n.


MR. FORD. Jus t a moment--


MR. APPEL. He must eh.rplain.


MR. FORD· We vlish to take issue with the court on that


proposi tion •. 1 think we can show your Honor 'that that


is not proper on an irpeaching question. We have put an


irr.peaching question asking him if he had a certain conversa-


tion and he says no. We asked if he had it either in sub-


stance or effect and he says no. Now, if he did not have


that conversation it is absolutely immaterial what other


conversation he might have had unless he Wishes to modify


this. That is the only explanation he can make. If he


wishes to modify it or say he said it in part, all right
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There was part of it he wishes to say, that would be a


modification which would be permissible, but for the


wi tnesa to go on and say anything else, any other conversa


tion or talk about .::ill entirely differen t sUbject, or


even ~alk about the same sUbject but say nothing like


this, it would not be in any sense a modification of his


answer. That is all he is allowed to do, to modify his


answer.. The witness cannot go on and explain his reasons


for believing certain things to have occurred or not


occurr ed and give his conel us ions ..


THE COURT. i,:r. Ford, you have no difference of opinion


between you and the court. 1 don t t know how an explanation


to the answer could be other than a modification of it.


MR. FORD. 'Put, your Honor, Witnesses sometimes when


asked--when they ask for an opportunity to explain their


answer, go off in a long lecture on something entirely


out of the record.


THE COURT. If he does it will be stricken out.


MR • FORD. nut the harm is done then.


MR. FREDERICKS· 1 would just like to add one statement,


that 1 believe it to be the rule--l believe it to be the


rule that on impeaching questions you may ask--this is our


impeaching question of this Witness.


THE caUR T • yes.


MR • FREDERICKS· '1'h a t you nay ask the witness, Did you not


testify thus and 80 or in Nords to that effect
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1 stance. He must answer that yes or no; that that ends


2 the controversy. There can be no amplif.ication of it or


3 could not be permitted to show what had happered or what


4 had occurred.


5 THE CQTJRT. You are entirely right so far.


6 MR • FREDERICKS. p,ecause, when it comes our turn, for


7 instance if 'Ne should desire to put :,ir. 'Kellogg--we may put


8 i,ir. Kellogg on and propound to him t he exact ques tion we


9 have propounded to this witness, and he can answer it in the


10 affirmative or the negative, and they cannot arr:plify, either


11 one 0 f them. 1 be 1ieve that to be the rule.


12 MR. APPEl,· When Franklin was on the stand. he was allowad


13 to explain about every thing.


14 MR. FORD. 'If we can ask one question with your Honor's


15 permissiQn, 1 think it will dispose of it; 1 think our


16 reasons will appear.


17 '\ 1s the statement which you have made to the effect that


18 you never had such conversation, either in words : effect


19 or sutatance, do you say that without any qualification


20 whatever? A No, 1 don't say' it without qualification.


21 Q Then you did have ~ part of tre conversation? A 1 dis


22 CUBS ed it wi th Mr. Ke 1-1ogg, yes, . s'ir •


23 UR. ROGERS· Jus t wait a moment, Mr. Jones .iM. Franklin


24 sat on that stand day after day and every tirpe 1 put an


25 impeaching question to him he. was allowed to slosh allover


26 four pages of exp18nations and denials, qualifications
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one thing and another and here they put a question that


doesntt sound like anyoody that knew the English language


talked it until we cannot understand it and the witness


desires to explain and is not allowed to.


5 •THE COURT. Mr. Rogers, you are jumping into conclusions.
6
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THE CarR T has held that he is en ti tled to make such an


explanation or modification, but has listendd to the Distric


Attorney as he wtll always lis ten to the Distr iet Attorney


or to the defendant so long aa they want to be heard lJpon


questions of law.


MIl • APPEL· We wer e jus t simply s tat ing a pr ecedent •


MR • ROGERS. Asked two more questions.


THE COURT. For the purpose of merely clearing the present


purposes of his position and the questions were allowed


for that purpos e and the court hasn t t changed the rul ing


heretofore made and tte Witness is now directed to make


a uch explanation and confine his explanation to a modifica


tion of his answer as he may see fi t. Proceed, ~1r. Jones •.
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The Darrow case was discussed in various ways, as I


2 remember the conversation, I told Ur Kellogg I E'Xpe cted


3 to be called as a witness at any time, and he asked me what


4 I would testify to, and ',I told him concerning certain


5 statements t hat Franklin made to me. The sutO ec t VIas


6 Cienerally discussed then, if I remember right, 6nd he ask-


7 Ed me if Franklin made th e statement, and I said yes, and


8 during the discussion I told him that I thou~ht Fraruclin


9 made a mistake by denying it in his testimony, ,and he says


10 that Franklin probably did not say word for Vlord vmat }ilr


11 Fbgers had put to him in his entire questions, and I says,


12 "Kellogg, I think you a-e splitting hai rs. It I think that'·


13 is all there vms to the conversation. Now, I n~er asked


14 Kellogg if he would bee wi tness, bec aus e I didn' t know


15 Kellogg until weeks and weeks after the Franklin prelimina


,16 hearing. I didn't mo':! there was such a man inEDCistence.


17 HR FORD: At the time you heard this alleged interview


18 vJ.i. t h ur Franklin, \vh at Ylas your busine s s? A I was a n elivS-


19 paper man.


20 Q, ForVlhat paper? A The Tribune.


21 Q, 'What particular assignment did you have at that time?


22 A I had th e Franklin case.


23 Reporting it? A yes sir.


24 Q. Did you €ITer write this interview in your paper or


publish it? A I turned the int erview in to the city edito


\mether it,:.as pUblished or not, I don't mow.
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1


2


Q
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As a matter of f act you know it never was' pUblished,


I know no such thing, sir.


3 1m APPEL: Wait a moment. It is immaterial and notcross-


4 I examination.


5 li1:R FOtID: Did you look for it? A No sir. I don't


6 think that file covers it. I think it was in December.


7 lER FORD: yeS, I see this is only for November. Don't


8 you know you never wrot e such a story, end th at suc h a


9 story was never pUblished in the Tribune?


10 lfR nOGERS: JUst a moment now; that is a double ques-


11 tion.


12 TP..E COURI.': Obj rotion sustained on that ground.


13 l[R ROGERS: I take exc eption to the manner and attitude of


14 counsel in his questioning of the "vitness uni er these


15 I circumstances, and in that vicious rep eating the question,


16 and saying, ltDon't you lalOw lt by repetition, end I suggest


17 to the court that in vievi af the well lmoviIl feeling of


18 bitterness on the part of the District Attorney's office


19 against the Tribune, for various reasons, that it does not


20 become them to insult a reporter to get even that way.


21 HR FREDERICKS: Now" may it please the court, I wish to


22


23


24


125


26 I
I
I


state that the District Attorneu's office has no feeling


or antipathy towards th e Tribune in ar.w way, shape or form.


md that is a personal matter, and I don't wish it to ,go


undenied. '.Ve have no such f eelirg. I have no such feeling


toward any paper or any man on GOd's green earth; life·
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1 is t 00 short.


bl e question.


think was yr J. C. Stewart.


Rog ers cross- examin eel Bert Franklin.


yes sir.


Our city editor at that time, I


I didn't suspect it wen, until l~r


A


Didn't suspect it until that time? .A NO sir.


You furnished him th e account of \vhat had transpire


Have you ever looked for t hat memorandum? A What mem-


The document which you wrote, th estory \\hich you


I don't lmovr YJhath er it was or not.


And .you turned a story in to him? A


You don't mow that it 'Nas ever published. iVho is


orandum.


Q


in this case? A


A


Q copy is the term you use for it, is it? A Yes sir.


Q You h?Ve nwer looked for it? A No sir.


Q You "lmew for s::ometime you VI ere· going to be a witness


Q


wrote -- copy. A No.


lished 0 r not. He has already answered it, though.


Q


Q


wi tnE1ss. Obj ection sustained. on the ground it isa dou-


your city adi tor?


UP. FOr-m: DOn't you lmovr that such a sto:rywas never pUb-.


lished in the Tribune?


l{R APPEL: Obj ected to as immaterial whether it was pUb-


lfR FORD: And personally I am a subscriber to the paper,


and read it eve17 day.


TEE COU?l': Ho,\:v, Ie t' s go on "with the ~amination 0 f this
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2 did you not? A He asked me for it and I furnished it


3 to him.


4 He asked J-~ou for it and you furnished it to you?


5 A


6 Q


7 A


yes sir.


Did you go dO\VIl to your office and. get the exact words?


I did not.


8


9


10


11


You did not? A No sir.


Q You are not sure that tre se are the exact Vlords?


A To the best of my recollection they 8:re th e exact words.


Q YJell, but you are qualifting it with the words, "best


to see if it is in.


yes sir. I didn't I' ead the article.


And didn't look to see 'l,'lhether the city editor had c


A yes sir.


sir.


You considered that an important item of neviS? A Yes


ination, ,md I obj ect to the question upon the smne grounds


already asked and answered at least three times.


of my recollection ll ?


Q It is' your custom always to look for it? A I look


TEECOURL': I think that objection, it is asked and answer


ed, is well taken. I think that ground is fully covered


in the former question.


1,ffi FORD: Didn't you look for your stuff in the paper the


next day after youva-ote it? A I think I looked for it,


!,~R ROGERS: I take an exc eption to t hat as not c ross- ex:an-


12
1
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I
16'1


I


17


18


19


20


21


22


23


24


25


·26







1 it out or not? A


4614


The g en eral ~:rticle was there. That


2 particular portion Mit, I don' t t bink I looked to see.


3 Q You didn't see it and you know you didn't see it,


4 I becaus e it was not there.


5 1m ROElERS: Now, he has not stated anything of the kind.


6 That is no ""ray to c ross- examine a wi tn ess, make an asser


7 tion like that vnth three questions in one, part of Ylhich


8 is covered and J:firt of which is not.


9 THE COURr: I think you will have to divide your question.


10 HR FORD: Let me hear the question.


11 I (Last question read by th e repo rter. )


12 i 1m ROGERS: He has not" say he didn't s ee it; he said he


13


14
I


15


116 I


17 1


18


didn't look for it.


THE COU~{l.': ""That is the objection?


l'JR HOGERS: Th e obj ection is that it assumes s anething


that the witness has not said.


THE COURI.': The obj ection has already been sustained and·-


cOl-msel is reframing the question.


19 l ..ffi FORD: Isn't it true, Mr .Tones, that the reason you


20
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23
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26 I
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didn't see it in that article, is because it '.tras not there? I
1


I
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overruled.


is not cross-examination.


no, sir.


He said he furnished me, at my


if the facts contained in that questio


A "TO, sir.


it answers itself;


are true, I certainly cannot see anything-


MR • FORD. Sure.


THE COTIDT. The objection is sustained upon the ground it


TFE COURT· Let us l:ave the answer. The obj ection is


A If it was not there 1 certainly would not have seen it,


MR. APPEL. Your Honor, I object to that question, because


Q What other wor~ have you done for the defense besides


did not see it was because it was not there? A No, 1 do


not know that.


Q Don't you know yeu did not see it and the reason you


work for the def ense.


fur nishing them a copy of your tes timony?


MR • ROGERS. I take an exception to the asking of the


question, in the first place I designate it as untrue


under the statement of 'the witness that he has done any


request, a copy of what was said, and it is not cross-


ment?


examination, and it is objected to as a question on that
if


ground, and we take an exception tm its being asked,lthat


be doing wor k for the defense When a man tells n:e what he


knows and 1 ask him for it--


UR· FORD. Did you not furni;aj} lJr. Rogers a list of other


Witnesses who could testify to various matters of impeac
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1 Q Did you furnish hinl the names of any persons who were


2 present at any alleged conversations with Franklin?


3 A No, sir.


4 Q Are the names of any persons who were present at any


5 alleg~d conversations with any other persons? A 'No, sir.
,


6 Q Do you know l.lr. Dias? A 1 do •


7 Q Who works onthe same paper you do? A Yes, sir.


8 Q Have you and Mr. Dias' conferred together about this


9 matter? A Probably we have talked it over a nunlber of


10 times 0


11 Q, How many times have you talked it over together? A JL


12 couldn I t say.


13 Q Abr-)ut how many? A Severa times; half a dozen times,


14 probably •


ticular conversation?


him in the office and met him abou t the court house.


1 have been discuss ing the Darrow case in all its phases


from time to time since it has been in progress as 1 met


Q 1 am talking now about tris particular conversation,


you have talked it over half a dozen times? A What par-


I


A Dias, and


Q The par ticular conversation you had with Fr anklin?


MR. ROGEPS. That is an assertion on the District Attorney,·


"Now, you have talked it over half a dozen times", and the


Q And B inc e when have you talked it over?15
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25
wi tneas has not s aid so •


MR • FORD. 1 all, asking him, that is in the nature of a26
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1 question.


2 THE COURT. Asking the question.
,


3 A 1 don 1 t know that 1 ever discussed that with Dias.


4 Q MR. FORD. You have never talked over vlith Dia~ what


5 bad oc.curred there at that time with Franklin? A 1 dontt


6 remember of it, no, sir.


7 Q You never discussed it with anybody until you heard


8 Bert Franklin testify in court? A 1 probably discussed


9 it with a nun~er of people at the time he made the statement


10 and sUbsequent thereto.


11 Q How many times between the 28th day of November, 1911


12 and the first day of June, or about the time tmt Franklin


13 testified, how many times durirg that period did you discuss


14 it wi th anybody?


15 MR. APl'EL. We obj ec t to that as no t cross -examinat ion,


16 imn,aterial, irrelevant for any purposes; there is no


17 point in it, no point can be probably gotten from it, your


18 Honor, it is just fishing, your Honor, that is all.


the time--


MR • FORD. 'res ting his memory.


MR • APTET. You cannot ask anarj on cross-examination--


THE COURT· objection sustained.


. MR. FORD •. If the cour t please, this wi tneos has testified


that he never looked at a memor andum, that 1'13 ne ver men tione


the conversation un til he mentioned to :ilr. Rogers dur ing


MR. ROGERS. Oh, no--
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1 1vR. FORD. --that Franklin was testifying onthe stand,


.2 which was about the first of June, or thereabouts, and


3 this alleged conversation occurred in last December, about


4 the 13th of December I a period of over 6 n:onths, and we


5 certainly have a right to test the witness's recollection,


6 how does it happen th at he can r ecall it?


7 THE COURT. you have a right to te:at his recollection.


8 Read th at quee tion •


9 MR· FORD· The question is--


10 MR • ROGERS. Wait a moment--
.


11 THE COUR T. Ihe court wan ts the ques tion read.. Iv; ill


12 hear you before J rule or before 1 change the rUling.


13 (Ques tion read. )


14 MR • ROGERS.. In the course of his argument counsel made


15 a mis~tatement of the eVidence~ absolutely; he made the


16 statement that the witness had said that he never had dia-


17 cussed it from that day uu.til he talked with Mr. Rogers


18 about it. The witness says it was discussed a t the time


19 and discussed at other times and he said he didn't remember


20 the time. If counsel is going to repeat evidence he must


26 entitled to the question on that matter to test his memo


21


22


23


24


25


repeat it correctly, otherwise it is error and 1 assign


it as such.


MR. FORD. The reporter will note it.


MR .. ROGERS. Wi thout any request, undoubtedly, from you ..


THE caUR T. 1 think under the s taten:en t made counsel is
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Th e obj ection is over rul ed on that ground.


MR. APPEL. ·We except.


MR. FORD. nead the question.


(Question read. )


MR • ronD' 1 neant to s ay--this is the 28 th day ~f


November, 1 meant to say the 13th day of December instead


of the 28th day of Novewber. A You mean approximately


how many times?


Q Yes .. A Approximately a do :-:zen or more.


Q About the time tha t it happened or subsequent to tha t?


A SUbsequent, of cours e.


Q Well, how long subsequent to that? A I think the


13 sUbj ect was freely discussed among the newspaper men for


14 several days and 1 presuffie from time to time as the


15 matter was brought to my attention it may have been dis-


16 cussed.
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1 liR FORD: DOn't you know it was never pUblished in
4~


any


2 newspaper end it was an important item of news if it vIas


3 true.


4 I ~J:R APPJITJ: We object to that as imi''llaterial, your Honor,


5 not c~oss-examin ation. That is not cross- ex:amination that


6 something was not published.


7 TEE COURI':" Obj rotion sustained.


8 UR FORD: Vlho direc ted you to in terviev! l[r Fr6ilklin on


9 that occ8ilion, if 8J:Jy'one? A I directed myself.


10 Q, Did anyone t ell you to go to ur Franklin? A l{o si r.


11 Q. Did you hear anyone say to anyone else to go to Mr


12 Franklin? A NO sir.


13 Q. You don't mov! that the reporters were directed to go


14 to ur Franklin in order to get this statement? A No, I


15 1


161
17


do not know.


Q. YOu don I t know, then, that J!Lr Franklin was making 7rbat-


ever statement he made und er orders?


18 HR "ROGERS:" Vlai t a minut e. I take an exception to th e


that c onnsel elen pretends or expects, from the way he is


making his exwlination here, that he can sustain a convic- ,


tion if he got one for 15 seconlis, end I submit, your Honor~


that this kind of c ross- m:arflination otl,.?::ht not to "b e p er- I
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23


asIan,?, of that kind of 8 question, sir. I do not beli eve


24 mi tted, rod -- We are pe rfec tly helpless, si r, -- I take


25 an exc eption to the asking 0 f the question and to


26 citation of matters of that kind, and I sUbmit, if your
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F.onor pleases , it is not c ross- examination and COlm sel


ou.ght not to ask suc h a question.


1m llPP:EL: Your Honor 'viII see --


THE COURT: Th e obj ec ti on has been made, and I think it


is v!e~l taken. The obj e: tion is sustain ed.


UP. FORD: If the court please, here is a man who -.'.as a


nffi'Vspaper'reporter, and vre want to showY/ha.t his obje:t


was in going to Mr Franklin at that time and to show what


his knoi71edge vras of that situation and the reason 'why


that was not pUblished in the paper, and, if ~pssible, to


show t bat the vri tness is mistaken, at I east, -\,\h mhe says


that he even wrote it up. NOYl, he re is a man that "<vas a


reporter engaged in ferretting out news, and gaining in


formation and I want to shoW' what information he gainai.


THE COURT: Read that question.


UR FORD: Not as proving that the things vrere true or


untrue, but proving ';Jhat information he :gath ered, as a mat-


ter of fact, and ""athered information what \'JaS that


information.


THE COURr: Read the question.


(Question read.)


~;m ROGERS: It resumes something from Hr Franklin,s testi


mony; that is all.


I,m. FORD: It is cross-examination. You can assume any


thing.


THE COURT: Objection 5ustainai.
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1 a statement fran him? A I heard no such direction.


.2 And you never gathered ~lY such information? A No


3 sir.


4 I Q. You di dh t t Believe u r Franklin YThen he made ,mat ever


Counsel


Counsel has put it


Counsel has not ~ot the article be-court that it was.


appeared, or ':,nether the city editor cut it out.


pleases, that this was not pUblish 00.


cannot ask such a sort of a thing, an d he is gradnally


trying to drive this into the minds of the jury and the


ticle to see if that particular portion of the article


witness says he tUl~ed it in but he didn't read the tx-


it has not been shov"n it has not been pUblish eel. The


because he said it does not make it so by a YJ'hole lot, and


into his ovm statement and he is assuming it is true;


TEE COUtTI': It is calling for an opinion of the witness.


The objection is sustained.


HR FORD: Wasn't that the reason you didn't pUblish '!lhat-


MR ROGERS: It has not been shovm yet, if your Honor


bel i f!N e it.


ness' opinion, for his ovmfeelings in the matter.


UR ROGERS: Not fross-exemination.


statement he did make, did you?


UR APPEL: That is immaterial.


ever you heard, \vasn't that the reason because you didn't


1m APPEL: Not cross-examin ation; calling for the wi t-
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1 HR FORD: If c Olms el desires to put th at article in and


2 can find any article like that, they can introduce it on


3 redirect, if there is such an article inedstence.


4 1m APPEL: Oh, he cannot pu t anything like that on th e d e-


5 f ens-e. That is:Wegg~ the question here, and counsel mak-


6 ing any. such proposition to us -- the article wOtlld not


7 be admissible in evidence" and any lav:JYer on the p~rt of


8 the defense that vrould introduce it as part of the e..ridence


9 ought to be disbarred.


10 }ITR FORD: Introduce it the same as you introduced Gib-


11 i bonts article this moming_


12 TEE COURI': 1lhat is the purpose?


13 error, Mr Appel?


Do you vJi sh to essign
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1m APPEL: I did it, your Honor.
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THE COURT' All right. The error is assigned. Now,


read the ques tion, Mr. RepGr ter.


(Question read.)


THE COURT. Objection sustained.


MR • roRD. That is all.


REDIRECT EXAMINATION.


MR. ROGEHS. Q Did you know, Mr. Jones, when speak ing


of this man Kellogg of the Herald, did you knoW', did you


hear or did it come to your information that three weeks


ago 1 myself, accompanied by Mr. Dehm, went to the office


of the Eerald and told them they had t.'I'O Burns men on their


staff down there and they had better let· them off?


MR. KEFoTCH. Is this in the form of a question or testify


ing?


MR. ROGERS· rnthe form of a question and if it becon-es


material it will be 60 testified to.


MR. FORD. We object to that on the ground it calls for


hearsay, and the statement of a witness not under oath,


i,lr. Rogers, and Vi i thout any fou nia tion as to the source


of i.ir. Rogers's inforration.


l"R • FREDERI CKS' And we wi} 1 as k t1: e court to ins truc t :he


jury that What :.~r. Rogers has stated is not evidence and they


should disregard it.


MR • APPEL. Vle are asking tr.e witness the question.


THE CO UP T. 1 -as s uu,e tha t is aques t ion.







1 MR • AprE!, • Yes, it is •


. 2 THE COURT. Let us have it and see if it is a question or


3 a statement.


4 MR. FREDERICKS. We wUl ask that the jury be admonished


5 tOdiaregard it ..


6 THE COURT. Of course, if it is a statement the jury


7 will be so admonished and if it is aq:lt6stion, that is an


8 entirely different matter.. Read it ..


9 (Ques t ion read. )


10 MR .. KEETCH. We object to that as incompetent, irrelevant


11 and immaterial, argumentative, not redirect examination.


12 THE COUR T. Objec tion sus tained ..


13 MR • ROGERS.. Q Ytr. Jones, did you ever ge t a do 11 ar or


14 any compensation or reward of any kind whatsoever from the


15 defens e for anyth ing 7 A No.


16 Q Did you ever have a promise of any compensa tien, reward,


17 present or anything from the defense for any purposes what


18 Boever? A No, sir.


19 Q Did you ever work for anybody connected With the


20 defense here? A No, sir.


21 Q Speaking of the matter of the publication of t..~e pro-


22 ceedinga ontbat day,-l wont put it in that form--strike


23 it out--you know, don't you, that there exists an animosity


24 of ~onsiderable magnitude, quite a moment01;s affair,


25 between the District Attorney's office and the paper which


26 you have the honor to '"fork upon?
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7


MR • KEETCH. Jus t a moment. We obje c t to th:lt--


MB. FORD' We object to that onthe ground it is incompetent
it is


irrelevant and immaterial ur.le8s the malice on the part


"of this Witness towards the District Attorney--that would


be a.proper question, but any malice that might exist betwee


his paper and the Dis trict Attorney's office would be absolu E


ly immaterial and not redirect exan:ination.


8 MR. KEETCH .. On the further ground, it calls fer a conclu-


9 sion of the wi tness •


. 10 MR. ROGERS. May 1 be heard?


11 THE COlJR T. yes.


12 MR • ROGERS. The cross-examination of this witness was not


13 a cross-examination at all; it was a series of statements


14 many of which were insults and many of which were not


15 quee tions or in t4nded to be quee tioIls ~ and nothing in the


16 world but an attempt to h6miliate, annoy and browbeat the


17 Witness; under those conditions 1 cannot assume it was


18 done for any other purpose except private malice occasioned


26 question that was asked of this witness that was


19


20


21


22


23


24


25


by the fact Which 1 believe the Witness will testify to,


tha t the paper which he works on, the Tr ibune, owned by Mr.


Earle, or by the Tribune PUbliB!:ing Corrpany, of which :.ir.


E. T. Earle is an officer and member, bitterly opposed the


el~ction of Captain Fredericks at the time of the last


election.


MR' FREDFR l<:~KS • We would 1 ike to have ;1.,. Rogers cite any
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THE COURT' 1 am about to inquire of the witness myself•


MIt • FREDERICKS. We would like to have 7.~r. Rogers ci te it,


he has made the statement.


THE COURT· It is the duty of the court to protect witnesses


from lDBults, and if this witness has been insulted the


court Will take some proper action 0


MR • POGERS. Very well, sir, 1 will take 'that up, if yOUt


Honor ple&ses, as soon as the record is transcribed, and


1 will stand here ~londay morning and show that not only


by one but by a dozen questions, and if 1 do not do it,


your Honor may punish me for con tencpt inthe manner you


may deem bes t.


MR. FREDERICKS. I don, t think ther e would be any occas ion


for punishing counsel for conterrpt.


AlR. ROGERS. 1 will be here Monday morning. The court has


asked rr.e and 1 am ready to respond on Monday morning.


THE COURT- V'e will go on with the case, with other ques ..


tiona.


!liR. FREDERICKS. ~he court has heard this statement here.


Mr -Rogers 'is' about a y'ear behi1!d the times when he speaks


of Mr. Earle and myself, just about a year--that was last


year, and this io this year and 1 would like to have the


opinion of the court as to whether this witness has been


insul ted by any ques tion •


1IlR. APPEL - We would like to knO"J what he means by "one


behind the times? 11 roee that mean that sorre time there







1 bave been some differences?


.2 MR. FREDERICKS. At Bome time ther e may have been, but


3 not now.


4 MR. APPEL- We would like to know when this friendsbip


5 ceas~d.
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1 THE COURT: No, Vie vrill not go any further vlith that •


.2 I would like to ask ur Jones a quest ion. Hr'Johes,


3 has the manner or any question of the District Attorney


4 insulted you or offended you? It is the @ty of the court


5 to pr()tect you fJTom any insult on this wi tness stand,


6 and if you have been insulted, I want to laloW it.


7 Couns el stat.es', he thinks you have been, and if you have I


8 vant to know it, and the court will protect you from any-
,


9 thing 0 f that kind. A No, I h~ve not been insulted.


10 TEE COUR!.': The COU1"t saw no ins11l t •
1


11 1VlR P.OGERS: You may call it an insult or not, Hr Jones


12 THE COURT: Now, gentle--2len, we are through vlith this in-


13 cident.. The sole purpose is to protect the witness if he


14 requi res protec tion. Now, are there any other questions


15 to ask of this wi tness at this time?


16 UP. BDGEHS: yeS, t here are som e more. A . If you ',gill


17 allow me to explain my answer to you, your Honor.


18 THE COURT: yes, you may. A I might have been insul ted


19 had I not heard that this was coming several days <:Eo.


20 l'tLR FREDEP.ICKS: DOes the witness think he must not be


21 c ross- ~amined.


22 1J[R ::OGERS: They sent you "rord they were going to do some-


23 thing to you, didn't they, if you went on th e stand.


good deal, tho~~h.


UP. ROGERS: You got it that you were going to be trir.rnned
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]..ffi FORD: Sent him word? A :Ho. They evidently talked a
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1 if you went on there, or vlOrds to that effect, didn't you?


2 MR FORD: IJTe obj ect to that as not in anywil?e being redirect


3 examina tion.


4 I J",rR HOGERS: We have a right to show
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MR FOFJ): Let me make rrry obj ec ti on.


TH;E COURT: One at a time, gentlemen.


MR FORD: The only thing that is pertinent is this, what


the vJitness has said and what is his·attitude towards the


case. What the attitude of the District Attorn€y to-
is


vYards the wi tneS3 is I'abso lut ely im.material, and has noth-


ing to do yf.i.th the case, the jury is not interested, in


their deliberations by the attitude of the District At


torney; they are interested only by the testimony that


comes from the lips of 'tritnesses; the jury here does not


care one rap, and should not c are on e rap Ymat the attitude


of th e District Attorney is tOv7ards any particular indi-


vidual or towards \'"iitnesses; all they are interested in is


the testimony of witnesses th Emselves, and the evidenc e


they a re giving; 'That difference do as it make what th e


District Attorneyattempts to do with this vri tness?


THE COURT: Not th e slighest.


1m ROGERS: It does make a difference if the District At-


torney sends word to a man if he goes on that stand he


viill trim him.


1ffi FORD: Lid '~:e ever send him suchvford?


UR ROGERS: I am asking that; that is the question, let
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have an answer •


your Honor's request.


MR APPEL:' Or arvone.


Gentlemen


That is all, Hr jones.


DIRECT E{NH~~ATIO:U


YOur name is j. L. larnard? A yes sir.


(After recess.)


tar with the Yfitness and he has covered it.


I


I


I
j. L. BARNARD, a vri tness ca II ad on r..,8hal f .1


of thedBfense, 'being first duly sworn, testified as follo\"iS~


.\


I
i


will take a rec ess for 5 minut es.


:'..ffi RaGERS :


of th e jury, bear in mini your former admonition. We


THE COURI': There is nothing further tor espond to. I


think the witness has covered it; it is a personal mat-


he takes thestand, his statements 'Nill be combed over.


THE COURI': Obj ection sustained.


UR APPEL: We exc ept •


1m ROGERS: Now, nex:t Monday morning I vrill respond to


TEE COURI': Let us have an answer. I have rul ed your way,


what is the anm-rer? A Not to my lmowledge.


IJR RO·GERS: \That di d you mean a moment ago when you said


if you hadn t t knovJl1 this '\vas coming s averal days ago,


v.hat di d you mean by that?


1,ffi FREDERICKS: That is obj ected to as incompetent, irre


levant and immaterial. Probably eve~ '\ntness lmows 'when
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~lliere do you live? A Pasadena•


How long have you lived in Los Angeles County? A Since


3 about 1900.


4 Q Your busine ss or occupation? A Newspaper reporter.


5 Q HE>W long have you been in the n evspaper busimss?


6 A Well, Ill. are been in the editorial end, I think about


7 6 years, between 5 and 6 years.


8 Q.


9 A


10 Q,


With \etpaper are you at 11' esent connected?


Los .Ang el es Express.


Hoyr long have you been with t he EXpress? A Since


11 J"une 30th of 1 ast year.


12 Q ,Tune 30th of last year? A I am not quite sure of that


13 date, but I think that is about right.


14 Q Do you knoyr Bert H.Franklin? A yes sir.


15 I Q How long have you known him? A I think I met him in


16 th e Uni ted Stat es l~rarshalt s 0 ffic e a bou t -- v.ell, in th e


17 neighborhood of 3 or 4 years ago when I was working for


18 th e Los Ang el es Examin er.


19 Q When you 1:vere wOI,'king for the Los Angeles Examiner?


20 A yeS, I mi~ht have met him before that. time, but that


21 is the time I distinctly recollect of meeting him.


22 Q Did you have a conversation with Bert H. Franklin


23 about the time of the preliminary examination of said


24 Franklin on the Eain matter or th e Lockwood case? A Well,


I covered both preliminary examinations and I think I


conversations yli th him on both ~ casions.
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1 At the time of the examin ation in the Bain case, di d he


·2 say to you that l[r Darrow never gave him -- that is,


3 Franklin -- one dollar or am' mon e.r of any kind to bribe


4 any juror' and J:Tr Darrow n wer 1m eN anything about the


5 brib~ry of any jurors at any time or words to th at effect


6 and, substanc e? I have omitted the profanity.


7


8 1


9


10


UR FREDERICKS: Just a moment, Mr Barnard. I don, t vdsh to


interpose objections. I want just a moment's time to


look over our notes tosee if the foundatJ:on has been


laid.


11 THE COURT: All right.


(Question read by the reporter.)


A Well, r;art of that is correct, and the latter part I.


12


113 I


141
i


15 i
I


]',{R FREDERICKS: No obj eo tion.


THE COURi': What is your ansvyer? A Read. the question.


16 don,t believe is. I think I could give more sUbst~ntially


to save anobj ~tion.


UR ROGERS: Did he say all:;rthing to that sUbstanc e and ef-


Yon are not going to give


them vdthout another question.


THE COURT: No, don't give them wi thont another qu astion


his words, that is, I don,t remember them word for word,


absolutely, I would not atte.mpt to give that.


feet and if not, just tell us to what part of it he did


say and "!,hat part he did no t.


1m FRFJ)ERICK.S: .Just a moment.
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·wher. 1 said--the witness said--l said, "Fave you told !Ar.


Bernard that? A No, sir, and the best evidence 1 didnft


is the fac tit never was pUbl ished i1] th e paper. Q Never


mind about your best evidence. Please say wbetrer you did


Q "I.Tery


The vollm tary answer of the witness was,


And the volunt9.ry ",answer, "A 6r anytr ing to


or not and dontt argue With me. A 1 did not.


MR • POGERS.


MR. FREDERICKS. Jus t a moment --we object upon the


ground tr.at no f01..mdation has been laid and, of course,


the persons present has not been laid and 1 am assuming


counsel refers to the same conversation that he has asked


the bther witnesses about, if 1 am wrong 1 presurr.e he


will correct me, but the question now asked is did he


say anything to that effect. We do not believe that th~t


is permiss i hle und er the rules. Did he Bay tha t in Bub


stance or effec t, is the r ul e, and the idea we lI:US t be


.governed--


that effect. It


MR. FREDERICKS. Yes.


MR • BOGERS. So 1 am asking the wi tness precisely what


Franklin voluntarily s'1.id •


MR. FORD. If the court please, the question just preceding


thia, did he say anytringlike that in aubstance and


effec t, the wi tnesB a :lid he did not.


MR. ROGERS. But the witness aaid he did not.


MR. FORD. Jus t read the second que s tion befor e


well. "
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the question and answer.


(IJast question and arswer read by the reporter. )


THE COURT. Gentlerr.en, 1 have the matter in mind 0 1 think


we are spending more time than the matter needs in dis


cuss ion. 1 am ready to rule on tbe ques tion. 1 think the


question is a proper one.


MR. FREDF.:PICKS. 1 think counsel should spli tit so we can


have a chance to object. Be should talk to this Witness


off the stand and find rout what he wi11 testify to.


THE COURT· I think the counsel is entitled to the


question.


(Las t ques tion read by the r epor ter • )


THE COURT· Tbe objection has been overruled. Answer the


ques tion •


A The question--his statement at that tine was substan


tially as Mr. Rogers has stated it up to the point where


he refers to Franklin making a statement regarding other


jurors or the br ibing of other jurors. 1 think 1 could


get at it easier by stating just what ;I!r. Franklin said at


that time.


MR. ROGF.PS. Go rip;ht ahead. A 1 W::lS called out of the


booth where 1 was '-Bending the preliminary over the tele


phone to the Express by messenger, Who told rre that ;.rr.


Franklin wanted to see me, and 1 ,;vent cut to see him, and


:!.r. Lockwc.od had made 3. statement just prior to the time 1


went into the booth to the effect that :.:r--rela tive
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conversation in Mr. Franklin's office about Darrow being


able to fix it and so forth and so on, regarding the


transfer of the money, and Franklin called me over there


and he said--l will cut out the profanity--
•


MR. FRF.DEBICKS. Put it in.


A He said, "Anybody says that Darrow ever gave me a cent


to br ibe a juror is a God Damn liar," and 1 took the


statement. 1 think that is about as far as he went that


time, and later 1 was called into another conference With


sorre other newspa.per men who were present.At this time.1


was alone with him.


MTI. 'ROGERS. That is all.


CROSS-EXP.IV' INAT10N·


$ .. FRFDF.PICKS. j,1r. Banard, wasn,t this what ;,lr. Franklin


s aid:- iLockwood had jus t tea tified on the stand to the


effect that !,-ir. Franklin had told him that he would see


Clarence [arrow, that is, !,ockwood had just s~1.id that


Franklin had mertioned Darrow's name, 1 don't know that he


had just said, but he had said it a short time previously,


Lockwc,od haS said that Franklin had n,entioned Darrow IS


name in their conver 68. tic-n, and di dn I t Frank 1 ins tat e to


you this, that anybody said that he had ever mentioned


Darrow's name to Lockwood in connection with that ILatter


25 was a God Darr,n liar? A 110, sir, that was not what re


26 cS:aid to me that day, 1 am posi tive.
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1 Q Now, did· he ever say that on any occasion to you?


-2 A Not in relation to that matter, no, sir _ Not in


3 relation to Lockwood's statement unless, Igues8, after he


4 testified we wer e talking out in the hall, he came and


5 trisd. to explain tte situation.


6 Q Tried to tell you what he had said, is that it?


7 MR. DARROW' Just a moment--l object to that.


8 MR. FREDERICKS. Well, 1 thought 1 was shortening it-


9 THE COURT' The obyec tion is overrul eO. •


10 (Las t .q oos tionr ead by the r epor ter. )


11 MR. ROGKRS. He tried to tell you, that is wtat he had


12 said i6--1 don, t think it is quite cross-examination; 1


13


14


....
don t think it is shortening matters at all, because I,


cannot understand it •


15 MR. FREDEHICKS. Well, then, 1 will try to make it clearer-


16 Q :,1r. Franklin testified bere that what he had said to you


17 'Nas what 1 have related to you, that he had said that


18 anybody said that he had ever mentioned Darrow's name


19 to Lockwcod W2,S a so and so darrm liar. flow, that is what


20 he said to you out in tte hall after he had testified here,


21 isn't it and asked youif that is not what 1:.e had said down


22 at the preliminary examination, if you get me? A Why,


23 1 wouldn't say for sure because jus t about the time that


24 he--he went at the thing in two or three different angles a


25 and ;·fr. Ford came up and s topped us talk ing befor e we got


26 down to any definite basis 8.S to what either one had
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MR • ROGERS· T'ardon me, are you referring in this--vvben


you aay"!,fr.·Ford came up and stopped us," you are referring


to the conversation since this trial corLInence d? A Yes, at .


YR. FREDERICKS. That is the understanding.


•MR. ROGERS· Not the conversation with Franklin before


but a co~versation since the trial commenced?
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1 UR FREDERICKS: Now, ]'1r r Barnard, isn I t


461it po ssible that


2. yon maybe mistaken in regard to that; newspapermen take a


3 good many stories in a day's time. A Well, the reason I


4 I remember that so sp EC ific ally was that I was watching Hi


5 Franldi.n very close at that time, for the reason that I


6 vas expecting him to come out and make some Idnd of a c].ean


7 cut statement, and when he sent for me too t morning I was


8 hoping that he had· decided to come out and make some kind


9 of a clean-cut statement, some place vlhere we would have


10


11


12


13


14


15


16


17


18


some grounds on whic h to base some -- every newspap'erman


in tovm was practically up in the air in connection -.vith


th e case; di dn' t lmow \me re we were.


Q. SOmething in the nature of a confession; is that the


idea you were looking for? A yes sir.


Q. Now, the fact that Mr Franklin made this statement
Darrc"l


that Darrow had nothing to do with it. or anybody said"had


ever, t:;iven him· a dollar and so forth. Did you ever re-


port that to your paper? A It '-vas turn ed in ".;7i th th e


':1


19 lin e of the news right over the telephone.


20 Q DOn't you lmow that that statement wasnever pUblished,


21 and doesg't that make you a little doubtful ',':hether you


22 turned it in just that \'lay or not? A I don't thinl>: --


I probably didri' t give his e>cact conversation on account I
of the l~ress not \~shing to run swear words, but I brought


out the facts, I believe, in my paper; I have never look- I


ed it up since -- I belifNe I brought up something to the
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1 effect that Franklin had denied he had wer received any


2 money from --


3


4


Q


Q


Darrow? A yeS sir.


'Well, he was denying his own gUilt, tooj at that time,


5 wssn' 1:. he?


6 1JR HOGERS: Objected to as notcross-ex:amination.


7 11[li. FREDERICKS: That same conversation.


8 MR ROGERS: Let's have the conversation; that is only one


9 thing. \~at di d he say.


10 TP..E COURT: Obj ection sttstained.


11 UR FREDERICKS: Th e other conversation that "Jas had when


12


13


14
1


15 I


you and all of the other newspaper boys were present, was


that at the same pl"ClLminary? A I think it was about 10


minut es ]a t er at the S"81ne pr elimin ary.


Q And t hat was at the Lockwood preliminary? A No, I


for a long while.


Trying to joe; your memory up a Ii ttle bit and in view


l~ recollection is that it was -- itdon't think so.


al continuancesthey had, and they j okeyed along the case


of th e fact you are Yvorking on the Express, I viill simply


say you are trying t'o tell th e best memory you have on it.


HOIV, all of these examinations occurred doyJn at the same


place, didn't they? A I think not. Hy "ecollection is


that one ex:amination occurred dOVffi in -- or they started


was over here next door. I don,t remember, there was seve~
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1


2


3


hold an ecamination doYmstairs in JUdge Young's court, but i


it was removed up to JUdg e Bordwell's court ',"mic h v~as then


in th e met room adj oining.


4' Q But the subje ct started, as you said here on the


5


6


7


8


9


10


11


12


13


14


stand; the SUbject started over the testimony of Lock


wood? A yes sir.


D8esn't that refresh your memory that probably it was.


the Lockvvood trial? A No, I wonldn't say for sure; be


cause my recollection is that he was call ed in to testify


in the case in relation to the Bain matter.


He did mention in this conversation, however, that


Lockwood h ad said this? A yes si r.


lfR FREDERICKS: That is all.


I
15 !


16 !
I. B. HEN'DERSOlil", a wi tn ass calle d on behalf


of the defense, being first duly sworn, testified as fol-


Henderson.


Idws:


DI RECT b"'XA]{[U.AT ION


:r:ffiROGERS: What is you r name, please? A li'Y name is I.:8.


\'here do you live? A 349 West Fift}r-eighth street.


In this city? A yes sir.


Q


Q


17


18


19


20


21


22


·23 /Q How long have you lived in this city? A 5 1 2 years.


24 Vihat is you r business or occupation? A At the present


25


26
time I am building.


You build hous es. How long have you b 'een in th at bus
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1 iness? A Five months.


2


3


4


5


6


7


8


9


10


Do you know Robert 'Bain? A yes sir.


Q How long have :{ou known him? A About three years.


Q Did you ever hwe any business with him? A Some,


yes sir.


Q. As ama.tter offact, you built the house that he lives


in? A yeS sir.


Q And sold it to him? A yes sir.


Q. You remember the circumstances or occasion, I dontt ask


for the dat e, but th e ci rcumstanc e of the arrest of Bert


11 H. Franklin mn th e oharg e of bribe1"Y? A yes si r.


of th e street.


lin and before the preliminary examination, that is be-


ed to knOY; \'vhat they should do, and that he wanted your


A Kitchen.


A


In what part of the house was it?


That is you are right next doo r? A yes sir.


Now, within a few evenings [Ster the arrest of Frank-


Where did you live -- Where do you Ii ve wi th reference I
I live the first lot ,",-est on th e s arne side


advice or v,ords to that effec t, and the t you said to him


"If I ,vere you I would make a c1 ear breast 0 f the whole


thing andecpose everyone ...-rho ,,-ras implicated in this anyw


to ~Jr Bain?


Q


Q


i


I
State whether or not at that time Bain said to you J'


sbbst~nti8lly that he 'vIas -- th at they, rather, ,;,,-ere confus
I
I


\


fore Franklints trial, did you have a conversation with


Bain in his house? A yes sir.


Q.


Q
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1 and then you said, "Who is responsible for this", 'vhere-


2 upon Bain said, "Bert Franklin". That you t hereupon asked


3 him "Was there ,,!Wone else implicated"? Whereupon :8ain.


4 said no. Later in the same conversC:1tion the name of Har-


5 riman .,md the name 0 f Darrow c arne up, 'Ill ethe r you mention Ed


6 it or whether ;he mentioned it, but the names came up,


7 'woo reupon you asked Bd n if th EY had c.!Wthing -- that is',


8 either Darrow or Harriman had anything to do wi th th e mat


9 tel', fUld Bain replied, neither one had anything to do 'with


10 it, or vrords to that effect or in substance?


11 UR FREDERICKS: I don't v:ish to Object to it. Counsel has


12 not asked -- ntated who all were present. Those two --


13 Tern ROGERS: You may state who was present? A l-rrs Robert


14 :8ain, ur Robert Bain, lfrs Henderson ,md myself.


15 IIR roGERS: Now, will you answer me?A Your question is


16 correct vlith onee-:ception, to the best of my 11ecollection.


17 Q, WJ:1at is the exception? A With::..-.egard to my <;.sking him


18 about Ur Darrow and the other parties -- Harriman.


19 Q, How did that come up? A Why, it crone up in a general


20 way. Ee recited the entire stOl~, what ~~s supposed to be


21 th e entire story, how this difficulty was brought about,


22 and how confused they -r/ere in the matter and they had no


23 minds of their own, &nd asked. n.8 for advice in regard


24 what w e thought or I thou,~ht he ought to do. Now, v:he-


25 ther he asked that qnestion 0 r v!heth er lifrs Bain r;sk ad


26 that direct question, I am not in a position to say. I







1 don't know, but the question was put.
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3


4


5 •


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


1


/
464j







464"


A 1 don't object. Here is the portion 1 don't clearly


THE COURT· If he don.t object.


MR • POGERS • Now, you make it in your own way and your own


I
/


A Thank you,


A Read that over, if you


1 don't know whether 1 asked him--


Now there is something in there


implicated? A Yes.


Q All right •. You rr:ean that--


forn-, and goive that just--


t~. FREDF.R leKS. 1 sW',pose 'lit il e the witnesB is looking


it over there will be no objection to my looking over it?


1 am positive tbat that question is all right.


Q WhE,.t did Bain say? A He said not that he knew or not·


latter part of that 0


to his--wait a moment--l don't believe 1 can answer that- ---- -----------


that is what 1 want to.


will, and 1 will get it in my mind.


Q That is, they asked you for advice, is that the question


you wean? A No, that question was right.


Q ~eupon the question was asked, w~s there anyone else


1 don't understen d.


question correctly..~~.


Q Didn~tt you tell me out in the hall when this document


was shown to you that it was correct? A Yes.


Q Now, what is your recollection about it, that is what


1 want to know? This is prepared on your statement and


1 want to get it absolutely right. A 1 am confused on the


Q Let me show it to you.


THE GOURT. Take aJ I the time you'll ant •


!)..6, 1
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3
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thing ,.,I about this that 1 can see is incorrect •
r .


MR. ROGERS. What is it?


THE WITNESS. The rest--the question reads"Who is respon-\


8 ible- for this." 1 don't know whether 1 asked/that quesy


tion or not.


1


. -2


3


4


5


6


understand. Who was responsible for this, that is one


7 Q You don't know? A No.


8 Q Did anyone as k him, did your wife a::;k him! A 1


9 couldn 1 t say that.
)


10 Q Vlell, now the next one, was there anyone else inplicat


11 ed besides Franklin, was that question asked? A 1 didn't


12 say so; yes, 1 asked him that question-


13 Q And wrat did he say to that 7 A fie said "No. It


14 Q NOW ,the latter part cf it, during the coure e of the con-


15 versation were the names of Darrow and 'P.'arriman mer:tioned?


16 A Yes.


17 Q Now, at that time did you ask him, that is, Baib, if


18 they had anything to do with it and didn't he say to


19 you, "Neither one had anything to do With it?" A Yes,


20 that is corr ec t - .


21 Q :!.r. Bain talked to you aboD t this several times, didn't


22 he? A yoe-


Q Fully? A Yes, sir.


Q And dur ing any of those conversations did he ever s ay


that Bert Franklin told him that Darrow had given him,


Franklin, $80,0007


25
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26
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MR • FREDF:R leKS. Don't answer that ye t •


MR. ROGERS· or any other amoun t of money?


MR. FREDERICKS. Objected to, as no foundation has been


laid. Of course, the fact that he may never have said


that Darrow--that Franklin had told him this would not


in any wise impeach t 1-e witness and no foundation laid with


Bain.


Ot·jection sustained.


That is all.


THE COURT.


MR • ROGERS.


CROSS-EXAMINA TION.


Mr. Fredericks. Mr. Henderson, you started to say there


in reply to one of counsel's questions, he asked you if


Bain hadsaid whether DarroW or Harriman had anything to


do wi th th is and you s aid that Bain SElid "No t that 1 know"


:md then you stopped. Now, 1 want to get 'It your meaning


there.


MR. ~OGERS. Now, wait a rroment, the witness didn't finish


tha t anS'Ner.


MR. FREDERICKS. That is just it, 1 want him to finish it.


MR • paGERS. And it wa.s in respons e to tl:e forrrJer q ues tion,


that is the question which included everything, to get


which ;,lr. Henderson couldn't get through r,is head.


MR. FREDERICKS· 1 will ask the reporter to read back,


read the question and answer and let the witness finish


it from where he stopped.
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1 (Question and answer as indicated read by the reporter.)


2 }fR FREDERICKS: Now, "Not that he lmew or not to his __


3 not his __ If Read the question, read as far as he went


4 and then it wi 11 be apparent v/hat I vlant. ( Question


5 read.)· Just finish that, not to his --


6 HR "ROGERS: I don,t think that i s fair.


7 THE COURr: If the vfitness can answe:e __


8 1fT{ ROGERS: He did not finish his ans·wer.


9 THE COURT: Did you finish that answer? Is that all of


10 the ansvler? A No, I hesitated, being uncertain.


11 JJfR FREDERICl:::S : Q Now, what was it he said not that he


12


13


14


knew of -- p--!"-.:an't answer~don't ~~""~t_-",.--._.


Q Are you still l.IDcertain about that? A To a degr ee,
~--""""_._.-....


!..!!! sir:.---


~a.!ed, vlhether ...it..J~s a flat anS\Y!U:",~A2J;:,",.:\l,~_.eth~r i"t., was,
.82,1" ............ ~ ,"",~-,-"~,.s~_,"",_-",,;,,,-~.,~~- ~\~"r..·.'-"-""'""""


":Hot~hat he Imew of. 1f A No, it is going through my
~ ~


mind thES way: It is possible that he said, not to the
~';U~~":"''''-'-''.''''''''''')._'';''-''-!'T''-'_'.'-:'·'~--.rI:~·''''-'<·-'''''''~··'''''._",,:\.._~~ ......~____ _ .. _ _ . _


~_..o.f,_!?:~.~~~:~::<:~~_:!.__C?J'~J!QJif~J~h~a the kn av 0 f e


15 Q You ar:.,uncertain on...!:h! poin!? !:--Yes sir.!


iVhat Mr Bain's answer was as to who else was im-


Or not th at he mey! of? A Yes e_
~ .. -


Q


Q


16


17


18


19


20


21


That is all.HR FREDERICKS:


22 . Q That is your best recoll~tion, is it? A That is
.s"",'#... ~#._,..J""'~""~~'"'\"_~!t"~~.... -....:"..... _


23 my best recolloction e __
~,,"~~"j6\"io-""";'.~"':'lI ..~,~;r~~--.-.


24


25


26
l!:TR 'P.QGERS :


THE COURT:


That is all.


That is all.







4 ()


1 TOM -L JOHNSON,
·2 a witness called on behalf of the defense, being first


3 duly sworn, testified as follows:


4 DIREr,T EXAM INATION


A Tom5 :MR .A-PPEL. Q You may state your narre, please?


6 L. Johnson.


7 Q ~lr. Johnson, you reside here in the city? A Yes, sir.


8 Q How long have you res ided here, Mr. ,Johns on 7 A Four


9 years next January.


10 Q And wher eabouts is your place of res idence7 A 2901


11 Francis Avenue.


12 Q What is your business; occupation or profession?


13 A Lawyer.


14 Q How long have you been p~acticing your profession, illr.


15 Johnson? A Something over thir ty years.


16 A JUROR. Thirty years? A Yes, sir.


17 MR. APPEL. Are you acqt;ainted with Bert H. Franklin 7


18 A 1 am.


19 Q Did you know him prior to the 14th day of January,


20 19127 A T did.


21 Q In the early part of January, 1912 and pr ior to the


22 14th, did you have any conversation W itb. him concerning


23 t r is c as e 7 AIdi d •


llR. FREDERlCKS - we woy.e-to s tr i=ke-m:rt t"~t--24
..........


------------
25 TT-lE COURT. Strike it out for _~~_?--purpose--6f-the~bjection.


26~_rn.~~ERl OKS •. ~~[~__~.~i;e_t~·.~~_~~f~~ ~=:<n~ i~~.:~.:~







1


-2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


we Q-es'1:fe to ask tfie\!"'HrneaD Dame questions which we


will develop the fact that at the time of the


this witness w-as :.!r. Franklin's attorney and, the any
/


communication betvreen him and Mr. Franklin wou1d be privi-
",..J''''''/


lege~ and even the fact that they had a/conversation would


be privileged and we ask that ~e ma~/~k the questions.


MR. APPEL· Vie had better argue~t fully, your Honor.
~~ .


1 think 1 can ShOVl your Honor thati1ir. Franklin could not
. //


be protected undertD~tule of privilege, he having come


here and SPOk/~rning the transE\ction in which he him


self was imp.-lica ted and the rule of pr ivi I eged communica


accomplices or to the attorneys


haye J)L~un'±o'"a'ti.cn6--with accomplices:--------


25


26







1
-,------- ..~1


We vdll show your Honor ~mat is directly in point, thay'


2 what yr Franklin said to his attorney must be ,divplged,


3 but also what the communications of the "ttol~~ere to


4 the party, clUd that the attorney as well·as the party him-


5 self .will be compelled to testify in" a case of this kind.


6 VTe can shov; you all of the eutp6~ti es bearing on that
,,:l#


7 point are unifo Im, the onw C;'.utho ri ties in the Unit ed


8 States are uni torm. /4Y/{/'"


. !./'/


9 :MR FREDERICKS: \Ve'are not up to that point yet.


10 THE COUHr: $lippose we let the District Attorney ask the
I:'


("


11 question~.,,/ th en we will haTe the record, and then I will
"",:' of law


12 hear 16U on the question and that will be squarely raised
".....".,;-' I


13 ~h{ere.
,i-'


14 j HR APP


15 1m FREDEBICKS: At th e tim e 0 f the conversations referred


16 to, state whether or riot you were J,rr Franklin's attorney?


• 4
~\,..nat settl es


I VI os.


THE CaUl. •


Appel.


A17


18


19


20 l:~R Pl'P}'"L: I have sent for the authorities, your Honor.
"./..--'


21 lER ROGERS: Every f;mthori ty -- ///
/


26 THE COUt': Just one minute; I want to look e.t the


22


23


24


25


HR FREDERICF..8: If it will/t eke some time --
,/


//
THE COURr: I want to/read the section of the code, sub-


/.
division 2 of s~r'on 1881, isn t tit?


JJR ROGERS: /may state the law to be this:
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sed\tien, end then I will hQar droll. -----7
MR t~EL: Your Honor, it does not lie on the pa;~. th e


District Attorney to raise that objection. Mr ~anklin


~vaived it vmile upon the st~nd by testifying yS the trans-
f


actio~, and testifying to the convers~tions~~d ~1th
. .I


C@3l.onel Johnson. I have his t estimol1Y hie. He waived


that, and the only person that vvould hale a right to ob-
there is no attorney


j ec t, is l{r Franklin himself, an d c ertainly we un derst and


here appearing for him at this time;("nd he cannot make t~e
obj a::tion himself', I'
UR ROGERS: In other words, the lDistrict Attorney c f:nnot,


if your Honor y,ill permi t me .;ts tate, the District At


torney' cannot raise ~n obj e9,{ion for l'Tr Franklin tw. t


anything Hr Franklin said~t any time to any person is
. ;;


privilEged. lfr Frankl~n himself, by goi!1.g on the witness


stand, wai-eed the righi/',
, /


TEE COUR[': It seems! to me that is the point, whether or
//


f<>~ I
not there was av.aive1r there.


).ffi FREDETIICKS; IT~'ere is anotherpoint, hO'T,,,ver.


THE COURT: W~a~j/s the page of the tranl2Cript?
!


IfR APPEL: The District Attorney cannot waive it.


1m FREDE~S ~ Th ere is anoth er point there.
- / .


1m APPE4.t: It conunences at reee 852, your Honor, and he


and stated what 'ur Johnson advi sed him to do and


Johnson told him.







for


and may 'lash it raised for his O\vn


point as a point of law.


nWdT rei5e or mayn6t raise it.
\


/,.51.""
4 I 1':tR APPEL: VIe pr esent the matter .~rhe court.


5 IffiFREDERICFJ3: If there is going 'to be an argument


3


1


2


6


7


8


any 1 eng th of time, hovleve,p'{ "ve might 1 et those raising
,d'~"~"


the point argue it and .let the jury retire.
,,/1


],!R APPEL: Inasmuch,"'as the obj ection has been m,de before


9 the jury, we might ,irgue it before the jury.


10.1 ).m FREDE~CK'S; Th a jury has nothing to do wi th a qu astion


11 I of 1 ~?/they can be EOCcused every tim e a question of 1 all is


12
1 ",,~rg{{~d. ,


13 1/ THE COURI': Gentlemen t I must have a moment to look at
4-th"i§::~ectT~5!i>~""" ",,·-_-.=,c,-_,~,~..-~.. ---~------~~---',., ..~•.•


15 q :BY THE COURI': Colonel Johnson, have you read the


16 transcript of];Tr Franklin's testimony, insofar cs it


17


18


19


20


21


relates to you? A I have, yro sir.


Q And dt\you at this time claim the privilege of recti on


""1881 of the COde of Civil Procedure?


J.fR FOt[): We obj ect to that ql1 astion on the ..g roun d it is


incom~tent, irrelevant ~~d immaterial, to the question


22


23


24


25


26/


I


put by the court.


],m APPEL: Now,--


HR FORD: If the court vlease, the proplli:~ition before


the court is one of competency of witnesses.


TEE COURT: yes.
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lvTR ~Section 1879 lJrovides what persons
i,


to act as v!itnesses. The section says, "All pe rson wi th-


out exception othervlise than as specified in~t tvro·


sections, who, having organs of sense, can/erceive, end


perc eiging, con make known thei l' perc ep~ns toothers,


may be witnesses; all persons 'lfrithoy-t:xception, except


as provided in the next two s ect~s __ " the first exce~


t ion to that is in a ecHonr' which provides that cer-


tain persons cannot be witnesses ~.t all under any condi


tion; those who &e of ~ound mind at the time 0 f their


production for examin" on') children under the ege of 10


years who appear in~pable of recemving just impressions
/'JI


of the facts r~~pcting \'rhic h they are ex:amined, and which


they are exan~£. or relating them truly, e:nd parties


to an WHior proceeding. and persons in vrho se behalf


the actiZl or proceeding is prosecuted qgainst any execu


tor or - inistrator upon a claim, etc. That is one


persons in the first exception to 1879, \vho cannot


circumstances; section 1881 contains two


who C<m11ot testify under certain condi-


tions, that is, 'where certain relations ex:ist.







4656


Subdivision


who comes in as an accomplice and confesses to h'


in Co w t ill' or deT4cr-rro~v.,-an~e.r._one~.


examined as a Witness in the folloWing ase:


tutes


and is not a competent/witness under section 1879.
I


j


Now, that leav~B the Whole point as to what consti-
/


consent of the client. Counsel states here in


wife, the secord sUbdivision relates to attorneys


the code reads, "There are particular relation in which


it is th e pol icy of th e 1 aw to enC01Jrage cor;. ider:ce, to
• I


preserve it inviolate, therefore, the per ons cannot be


The first subdivision of 1881 relates to husC9. a and


2: An attorney canr.ot, Without co sent of his c1ient",-


therefore, under Section 1879, unl S8 the c1 ient has given


his cons en t--and Mr.. Johnson tes t 'fy lng to a communication
/


lLade to him as an attorney, i.lr. ohnson is net a conpetent


wi tneas


classes provided fer in sec ion1879, for section 1879


says, "Only such persons ~ e compotent as wi tnesees whc


are wi thout the exceptiod's in Section 1880 and 1881," and
/


f


Mr. Johnson, in this relation, is not wi thout that exception
,I


!


/
court that where a client has testified in court to a


communication male by him to his attorney tha t that consti


tutes a consen{(
.I


!.om. ROGERS • .lNo, that 1s not it at all.


MR • ArrEt· /I~ did not say anything of the kind. 1 will not
!--


be misqu ted on a proposition of law. 1 said an accomplice,


l8p
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~nd 1 am satisfied that it does not and 1 think instead


1 do not believe it does


(


r""\'~"."l7._'"", ......_~~~.h<""""+"~'.""~r_ ..-;-.,.t'iP''1,..........,,,-~_~;i;..-_:)........~,...~......t>~


It is to asce~iai~ whether or


...~ ,.' --,::::::.
..!t. POI d, 1 t!~lnK you miB~nderstood ~J':;.e---ptrrpose


~"""~_..,;,,JIt~""'''''$
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tlrere by waives 'th;~;-i;il;g~ :;'""'nd every~1l1ng~'mt'6ay'e-t;'h£~


,f


attorney may be extracted from him in court and everey'tbing
,,,.f"


that the attorney heard from his c} ient may be tAk"en from
<'"


//" '


the attorney as a witness by interrogation b;rfe.
,ct'"


MR. KORn· Very well, then., The point b1£ore your Honor
f-


is this: They claim that an accompliC}~{who has testified'
,/


to what has transpired between hi9/~nd his attorney, that


when that exis ts that tb,a t const:"tutes a cons ent in law
J


t:;.


on the part of the client. I<i-There is no such law. They
/"/


must submi t authori ties perl that point to your Honor.
,;l-,//


now befpf'e the court is to the question p"r-opou (
/


and l/'will make this argument at this time
/


merely for the }6'int of showing that the question addressed


by your Hono:t:;/to th e witness is not nater ia 1 to the inquiry
/1'


before the/court and when they come down to the other pro
/


Position'/! will argue it after they have submitted their
/


I'
au thor,i ties showing tbat such action onthe part of accom-


TEE COURT.


plicee constitutes a consent.


of tb e cour t's question.


not Col. Johnson COrr.es here_..YH-th·~y consent or with any--
action that be de'" ."'-;-;~~6ent wrich n:ight dispose of this


The objection
ed


/by your Honor


"
.f:-.o-=f~~~i-P.;~--- ~~l


20,


21


22


23


24


1


.2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19







4658


chen~d7':- and on ::;~;;M-;;;;;"9
produce !lr. Franklin here in court and show he consen1d,.. bu


he did make a statement in the record he would nO,~nd did


not consent. I


l'


• I
MR. APPEL. Trat would not make any differenCe)"hat he said


We contend that he, having testified, he is n6t entitled
.J


/
to the privilege novi', that is, neither an arttoTney nor he.


I
Now, he says he wants the lay; upon that ./He says we must


,I
I


show him the law and he says there i8 nb such law. We are


. t h ,",' ,/./1gOlng 0 s ow !ilfIl.


f
MR. FORD. We claim this is something more than a privilege


I
in this particular instance, Vie g1aim this is a question' of


j


the corr,petency of the wi tneas }jt' tes tify, it is not a
.J'


ques tion of pr ivil ege belonring to parties invol ved in the
f


case but a question of th~competency of the witness,


17 MR • ROGERS.


19 plice in testifying


will not press the question.


65 Mississippi, at page 183,


in point: "The act of an, accom-


the state so as to criminate him-


THE COLnT. All rigtt.


directly and18
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s volunt2.I'y. lYe 80uld not be conipelled


for tree s tat e under a pron,is e or


on condition that he will make a


Heto do so.


favor


20 s el f wi th


23 full statem nt and confession in regard to the matter.


24 Hie testimony comes in suet questionable shape that it


25 BhOUld~ th interest of truth and justice be BUBceptib


26 t~{e seyer.es~scrU1i;;Y--~dc·'~;·t;d«~n~·~vifb;~tr:-e"8r·e-a"t'est·~""':-------
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1


-2


3


~aution • There is no case in which..,cx..Q.,QB ex~on is


more desirab1e--" /"


MR. FORD. May 1 interrupt counsel just a;/m~:ent to make a


4 suggestion?


Wha t is it, Mr"THE CG>URT.


MR. FORD. We will w;mt to real BOtTle authorities in
.~


return and it is now half jP~t four and 1 would like to as~


there is no necessity 1/keePing the jury here--


MR • APPEl,. They h9.v?,,1argued this matter before the jury"


~.~ • ROGERS •. They~gUed the matter--


THE COllR T. onjt~t a time.
/


MR" FORD. '/Ire VI i1) desire to pr esent son,e author it ies and
.,,/


your Hondi- has indicated you are going to adjourn until


Monday' and L--wtrd'lcrrrk:"~~""~~i:~"~;;:tt'~;""be allowed
./"-


;f.t
... go over until Monday.
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1 T~URT: I thin!t \fie eMt anrpaS'tr' 0'~i:n-e--f'~"'m1~,m


2 MR :FO~ I will have to prOdu~~ some cmthoriti~s ,from
3 thi~ stat~and I will have to~o~thre law li1?re~ to get


4 them, so tha~maY argue it fully to ':~¥,r~~anar.
5 This:i.s en impo l"b.ant matter, one bearirg no t only on the


6 cplestian of law, ~ one a f the ethic. of the profession,


7 and it is a very ~~p~tant point, <3nd I think 'ire ought to
'\./


8 have at least half an 1';.9U",S time to argue it and it is
/( "


9 noy; 25 minut es to Sf/and if we c an take thi s up at half
~ ~~


,... ""10 past 9 Monday mO,l£ing, Vie Vlill not lose any time.
/'" ....•."


11 THE COURT: Let us get ,;long as far'as ,ve c an tonight.
A?,


12 MR FORD.}fjiIt is understood we need not pres ent our a rgu-
/?


13 ment -r;6night ? ....
~ '~


14 .}~>·COUH.T: If you are not able to, the court is nof'··'g.oing


~.,.. .,.' ..,'-""~~.,,'''_.v~ .'~.' ''''.~'7.'''''~''--''''''''''''''.''••,..,,"""_..,~~
15 . r. - you '7"'!,.<\"_~~-!,_",~;'_'~"f'y~,"".~.h~~:(~~""""';~'t"::""""J!'j,,~~;~~"'._'"---~"i'.':t~:'<""'l~i'~__ _ . --', ~~'"


,.--' _;~_~-,--~;;';;';'':""J:,'':'"7Jc~~'~'"''~;·'Y!''7F~-;~;I7'fcr..:-,:;;.-.<".- - .- -- - t .... •. - ;:"'i4.41'~~~.~~:,~;~~,_~~,


t" ~.~_.


16 (Continuing.) "His testimony comes"in such a


..........


privlieged


_.. r


shape that it should, inth~ interest of trlilth


subj octed tothe'~everest scrutiny (;.nd 6Ct-
.---"


a client and his at torney or legal


edon with the p.:r Qtest/'Caution. There is no case in ".hich
,~ '..e-/


c ross-exmnination~ ~.:r:e desirable or impo rtant to test
// "'"


th e c redi t y.f/~ vri tness, ~~, that in which one man is


seeking )r6save his own life o~~erty by Sit"learing away


the li~ or liberty ofothe rs. ~ications between
/
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it


While the privil~e may be


-, to th<;J very cons equenc es from


e client, it is csener"lly held that he does


such protection.


vfdived by


ovm


not do so mer .ly by becoming a wi tness cI,ld testifying in


his ovm behalf, lUt "Hhen one jointly i:t)dicted \vi th others.,


turns state's eVi~nce, and attempts to convict others by


testimony ",,'{hich als~convicts himself, the rule must be
\


differenl. and he nas ~ rignt to claim anY privilege con-


cerning any of the facts ':.zert~nent to the'issue, nor any.


ex:emption from the broadesfxiatitude of cross-examination.
- '\


He thereby yvaives all privileges c,gainst incriminating, \


him self, and t'g ainst di,S~10sing\yOnnnUniC ations between him-


self and his counsell;{ouChing th\llrense charged. :Poth


client and counSel,~~y in such case be compelled to
/


disclose suc h c ormhunications. v. People,


4 Mich. 414; FoJ(er v. ~eoPle, 18 Mich. 66; Hamilton- I'" The reason
v. People, 29 rich. 1?3. ~~or maintaining


ceases, when one has voluntarily exposed hi


\--
..ed-u~~~nicationsunless the client con-


~-~\. ~ ~~~W_;1l~~~6'l>~;;r.J:l,':M'Yk~*~~iol:~~,,-';-~~?:·~·~'~7


S ts. Such privilege is created for the benefit andj~ro-
(~~


,.-:;.


of the client, cmd if he waives it, ther~/fs no
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22 yas inte ded by the privilege to protect him.


23 such ~Vilege in such case would be worse than for


24 whili it could not help the vri tness,
,/


25 ir(3 the only means of contradicting end impe'lching him,


26 ~:,_:::,,~~, ~J:J~~atmtrrnru;fi~O;-8rd-;;th~ pai'tyon,
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the story now. It


be; he has been


elped to now, every-


both c li\Slnt end c oun sel maym I say to your


turned sco~fre and scott-loose,


I read from the fourt h l,richic S1 ,


Pec Ie; the case commences at page 414 and the opinion at


~e 421:' "V!aiving for the yresent the conside.ation
\


of th e rssigned c aus es, whic h rel~t ~ .. ~.<;'.",!E.~ 1ns-g.fJ:~i.e.ncy~,


says, I1To pre erve suc h privil Eg e "QuId be


"lorse than v. in, for while it could not witness


it might ,--rl. '-'!i thholding the only means contradicting


and impea~:ng him, operate vrl.th the great: st injustice


~ rty on trial. It


reason for maintaining such priv~lEge ceases when one has


voluntarily e.xposed hims If by/his ovm testimony to the
/


be examin ed, b.ec ause


very COIlS equenc e from whic intended by the privi


lege to protect him; to prj'S rve mch privilege in such a


case would be '.vorse -than~ain, for vhile it could not
. /1


help the witness ~-/e~d it coul not help Franklin, Frank-
I


lin has been helPid all he


thing has been don e for him that c


Th e judgment is J;' eversed, and the cause remand .11 I


tMt? ~
jones vs. the State, it is in 65 MiJsissiPPi.


I read the from poge 182, and it c07es at page


1?9. • r::row, your Honor pleases, the~e is/the foundatioD.l
./


case, there is eleadingcase, wemayiay, tindit holds,
",,'",-
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_-ho,r?t"I...,;':I~~~-:::::-=7::-:=~~b~-:-:li."_-:'l!i=llIU~"":'--"'---'-"-"'''''"·--''''''7


:S:
'\f~the indictment, we vrill proceed to notice those bro~Jt


u by the bill ofex:ceptions. Of this cl~ss G.re the sw'~n
/


th a d eighth and they relate to the exclusion on tne;
4 I trial ~~W, of the impeaching evidenc e sought /tJ( be ob-


5 /tained fr the vtitness Bush, on hiscross-exi:m'iination, on
/


the ground th e statements were privi~ed, havin,'3'


been made to l.:rr ald\vin, an attorney, ;der the supposition


GJ3 Bush himself te~ified that Bald\¥ ,vas his counsel.


And it Yf as upon th e ~ound of bel~r, on th e part 0 f Bush,


that Eald,v.l.n was his ~sel. t~t the court refused to have


the qu estion an swered. \ y'Ving th e question as to


\\nether the relation ofattQ~ey and client ~tually fX


isted or not, and in reg~ t-o which there was a con-


flict of testimony betvA(en Ba~\rin and Bush, undetermined,
. I \


we have no doubt t hat! if a commu:rl·ication should be made


to an attorney in tct, by a part;\~der an impression that


such attorney ha00nsented or "Ilrei\ to ""t as the attorne


of such party, ,hat such conrrnunication\v.'Ould be privileg ed,
\


although the, attorney himself may not ~e so understo~d


the ~reeme t. BIt to make the connnunicati,on a privileged
\ ..\in that case or ...·[here the relat~b,n of cttorney


-...
\


exists, it must have been made to t~ attorney


party !Dr client, as his legal adviser, <m'il,./or the


purose of obtaining his legal rovice and oPinion,\.ela-
25 • \some legal right or oblig ation. Blt there is\a


I \
26 L.~::::::::.:::.::-.;::,.ry.:::.r~o..::::u~n~d~u~l!oO'Ao"'\:.l'r~h.~~=-·c~h::.:-...::.:t.~~d.:E!}3~~.,L,~th_~.~;cJ.u.ded."
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e ~ enc e m~ be ~,"''Ylrl +1-0 l'l.t is the witness Bush V!;;.s anJ"';:;)vu.~""~;;;;"',_~


ecco plice in the crime for which the defen~o-


ciates were on trial. He had been led to give e~± dence


sur-


only


/
l


question that 148Y tend to criminate


of law, that no vli,tn ess shall be re-
,,,'. I


>"


express or implied prom~7e of par


should not be prosecuted, on condition


e.nd fair confession of the


qui red to answer a


truth. It is a


that he


don, Qr


for the


himself, yet the lic e v/hm h'e ent ers th e wi tn ess
.l


",i'


box with a vie,Y of esc api r:t pun~'Shment himself, by a be-
i


rf


trayal of his co-workers i ~rime, yields up ,nd leaves


that privilege behind hiD},,,/h , contracts to make a full


statement, to keep back~othino altho1..:.gh in doing so he


may but confirm hisIn Built an infS1l\V.· and so forth.


"We think an accomJ'lic e who makes h,:\IDself a 'eli tn esS for


the Peopl e shoull be re qui red toe i v'>.\a full and campI at e


statemfIDt of ali that he and his associ~;tes may have done


or said. refive to the crime chareed.'\z matter whw or


\mere don e,l 0 r to '!fhom said. He shoul d be alloV'/ed no


privil Eg ed.' communications. These he
I


rend ered~ Th e enfo rc enent 0 f such a
/


,/


prot ec:t'lon the p arty on tria 1 has Ie ft -- the
/,J


,
rem~!'ining to him to meet, it may be, the perjury 0


"c:r,;:tminal upon th e \":i tness stand. If


I ~ \
lour honor.


~J,1preme~'(}OUrt-01·lrrChig~:''~-;;~rn~·~;~"ti"SPe~
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29 M::::::.p::~ ::~~ ~::=:::::i~Z
",/


claim any privilege concerning any of tq,e( facts


pon the issues. He has waived all tl~ilegeS
ermit him to withhold GlIlything./It ;,':as so


- /
held in Alde an versus The people, th8-ty1hi S vJaiver


/


conered ial communications to/dtorneys, and there
j'


is no more or saving this which may be waived, and'
:;/


is b,y such disclosur~s conclusively ~aived;


"both the client end co sel may! be compelled to disclose
!


the client's statements "i hich' are Ftinent to the issue."
"I


HR FOW: Eut, in that cas', it was the cli ent and not the '


conns e1; is that correc;,l'\


1m ROGERS: It says bo}h, tho 0'11..


?'R BOGERS: yes, hut what be to ask the client


"Did you say lo and cont radict him
i" ..


"r
by the attorney?


/
MR FORD


t
: do notwant to argue it; I j st wanted the


informat" on. We vrill admit that the clie t may be ex:-


amin 00.
/


HR DjRROW~ We do not want that admission.


lryOGERS: We do not c are for any admissions '~l't""er•


as to the law. '"
/ 'v ,


/f ~_F,9J:q;?~~"-T.P,;,i,i-to",,,..save-;a:t"~mn.tmt\;<'''theTE1··'i'S··'no""uB..e" .'~J:"Z,~{l~
~ .


was before the conr,:t.
,r-<;'<


,-


15 I lirR FOBD: I know, bUt'.i it
;l
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3


4


5 •


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







to his attorney.


a number of


Jones on Ev idence, par ag~a-ph 756, page 947,


Any client can be examined as toi'tatements


It says, "such statements may be re8eived
;.- '.


, and they all hold to the Barrie effect. 1 think


body else.


own act."


MR. ROGERS.


MR • DARROW.
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THE 'O.J..URljT~.~jTJ:b:.aa~t;.... 4i:-se-rJn:-eorit;-tt1ihee~q:uu'8ess"t":CTioonri'-;~-"----' '--'7
MR. FORD. That is the point, can the attorney be'asked?


_ll


is waived; and such statements may be received, like other


statements made out of court ,to impeach the witne~3s."


testified against anotber as anjac~omplice, the privilege
t"


says, (Reading) "When statements are" made to his attorney


,


like other statements/made out of court to anybody else."
j


1 read from the 65t~'\Michigan Report page 515: (reading)
. l


but the part 1 speak of is, "waives all privilege by his
I


.t


Citing many cases, just the same as if he said it to any-


i


/
MR. APPEl,· In :t'mis cas e, if your Honor pI eaa e, of


/.


fe'


Hamil ton again~t the' PeopleT-there' are
I


other cases fhiCh we might '~cite, but all these cases are


appr ove d. fd ther e is on ly one 1 ina of aut hor i tie sand


that line/of authorities is applicable to this particular


s orne Cal iforn iacas 8S --1 haven t t my notes here


or e se 1 would cit\them, but your Honor can see the
J ~'


09~ect of the privilege is to preserve tre facts s~cret


/
pf t h~~""q.lieIl<t'1.~,i;t..ris-f.Gr-t...i-e--benef-±ti-th'e--s-e'CreYj-r ~go-es''''·
~...---......-


"


~by one who ha.s adni tted bis connection with a crime and
f
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can


Honor please,


and if :,Ir. F.r ank 1m


Attorney's office,


made COil.mun ic a ticns to


e true ttat instead of


i~r


Honor pl~ase, if ;lr. Franklin here


fl .
client eaid to hi~'60 and so and eo,


",t


it was not so th3. t :,ir.


had


IV i thin thir ty


which to bribe jurors.


have


upon th e stand


that


whether or not


J:'


I'
and spoke to him,· and/ if it


.'


Johnson corring to him from


fession. No·..... ,


that he sent ::'r. Johnson to the .1. istrict Attorney's office


to make a propzJion to the Die tr .etAttorney. tha the Bent
hirr there or told him that if ria se WG.6 postponed that


when it pertains pa: ticularly to tli'~> matter of his con-


Mr. Johnson, if he has sa:' d,!'/~nd 1 suppose your Honor
~/


look at the record page 8 3, that ~. Johnson came to
I


him purporting to come ,fron, Attorney's office


we


~#.)O'~~~~'~~~.J&:~'l%-~,""!-1~'¥~:~~•.,';fJ~C~_"""1


~>...-_.~trcts.t but when a partY"co'ill~'3c1rpon">'the'>'stand>;j"-7


Hono and testifies to the whole conversation, adn:yrs
. /'


h is own uiibt, and tr iee to impl icate someone el.se. If


he any corr,rrunications to his attorne,y~hat are. /
in direct his evidence in cO)frt, your Ponor,


. "",§


/"
call upon the attor~ey and ask him


23
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h" i;;-.and he said to him, advised hirnwhat
i!


24. /...f.. t~.-n.atuT~'ff"·'ocf"~"iVtre'gea··'c6rrifuu1fi-e~~'~> ..,..."..,~f.,.....~-,-


:~~;'~~~«~:~~:~:::f:::n:~g:::.:u::n t::: ::~e and







the pr i viI e g e ?


Distri~t Attorney


How,


was not true; that the


e is not tr ue; that onthe contrary be said


Here is a man, your Bonor, for


is claiming pr iv:Lt ege. Oh, no, the is tr io t Attorney B aye


Franklin wus a~~wed here without obje tion to put his
I


"attorney in a6 improper light before this jury, and now


him to


to me"what and asked me to c?ltmunicate to


the District Autorneyts office in referen~~ to those .


facta. Where the priVilege? FrjZlin himself haa


said here what ~ir. ohnson--what we Pt~pose to prove by Mr./ .


·Johnson was not true He has cowe/upon the stand and said
I.


i;;r. Johnson advised'so nd so, tgr'say such and such things.


He has said that volunt ily VY{thout claiming·the privi


Jege. We contend that ant ;:ontrary Mr.' Frank] in stated


to iiir••Johnson thos~ thingl tha t Mr. Johnson did not


advise him to tell thoslthing that Mr. Johnson advised


·that he


1 rivilege'd communication?Wouldntt the


2 COl"X t or any the


3
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19


to


in our


and Bay thethe at torney to


true condi tions


against our Client, but


to the facts that he s ta ted her e ine vidence to


renee to the facts here in


own attorne • Where u on the face of the earth


20 when we ar


22 judgmenwill not only show that Franklin comllli ted perjury


24 by


23


21


26


25







Franklin testified w' houtNo.


.-


•


action.


. ~ ege to be extended


D~ranklin claim it?


object) nj he waived it.


goes upon the st[


comInun ica tiona


these facta--


pe testified to the ?'Ole trans-
I


/'
/


/
ycmr Honor, the privilege goes to the


/
prore r case, hut whenl the client himeel


/
and discloses everything, he not only


/
i


ought to disclose e~\ything that. he/said to ~ tis attorney,


if proper matter to impeach him, bu{ we have a right to ask
\ /


the attorney that ",vhich\his own c/~ ient has waived by testi-
~ j


fying, we have aright to ~r ea;/ttat as a waiver.· Ther e


i8 only one line of author~ii~, and it is not anything new


Ii!:. Greenleaf speaks 'of it; ?~rkey speaks of it. It
/ \


existed as common law. /These decisions only declare the


rule that existed as coni.;'~n law\. He said to '.:r. Johnson,
/ \


I \.


"You go to the Distric~ Attorney's\effice and teJl tham
I \


if H1Y case is postpop'ed for thirty (t~yS that 1 will prod.uce


the man." ~e said ,io him, "Yeu ·tell \f. Ford that. II Ylas
j \


that a privileged/communication? Didn"t he direct Johnson
I' \


himself tOdiaOl/~e that cOrtirr:unication to ~nother? lsn It


that a well es.tablished rule of law that i\ my client,. . \
/ "tells me, l,~eing his attorney, you go to Ju&geHutton


\
upon the ..other s ide of the cas e and corr,n":unicate to him


\
MR. FOFD. Right there we will stipulate th:1.t any\con-


r
f


'\


versation which is cowmunicated to an attorney for \the
! ---------...:-_-_._,....::\.


f---~"',.,-.-- "
r ~~BR!\RY
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to. him, and who clai~s it her "







4 I we don't want to stipulate with one who


ask him,


he tol d


whole of it.


46<11----1


g~~ I


much law to aave


rEL. That is exactly what we are


a re differ en t--


purpose of being divulged is not


MR • APPEL. We want to show,


MR • FORD. I am only a tipul a ting


law on the subject. We are entitled


VI e want to show your Honor--


Mr. Johnso.n to go over to Ford an request him to postpone


m; examination or my caee for~bout--mY case, yes, for


about a month and 1 will produce the man Who gave me the
I


I


money to bribe juror Locbvco& and juror Bain.
/


J..m. FORD. You say Franklin! s3.id that?


MR. APPEL. Yes, air, YOU~o down there, you tell Ford


that, and he says to him! ~he man who did that was a';


dark complected man an~/described him absolutely, and 1


want to show your Eonf th at Johns on did make th" t com


munication to ~~r. FOr! and that then the conrrunication


Mr. Ford made to Jo''rlson :!Ven t back and conmun ica ted to


Franklin and he cale back and said to him, "Ford wont
/


t~ e that cock and bull stor y, they say they wan t


Darrow." Thaths a pr ivileged communication then?


Then reason h~ no place in the law? Then all that
I


written up~ the 8ubje:~t is absolutely of no efficacy.


of noz~no meaning, that is w!'at we w~nt to shol<;


5


6


7


8 ar gumen t over tha t point.
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,2


3
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10


11
I


~: I
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I,
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I


16 I
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19


20


21


22


23


24


25


26 !
I


I







1


.2


.~-~~-~~ .


.__~-.--.;;-:-:-:;~--::--_---~--_.- ,4)):;~
we~__w.~"~",,tO.-ahOii that fact. lnthe very nature of .,' I
things it is no t pr i vileged comUiUIl ica tion even u,nder th e


3 statute of this state, your Honor. That statU:'te states


4 I general principles, but your Honor knows very well that


5 those' general pr inc iples of law have ey.c~ptions and this is


6 one of the exceptions.


7 MR. FORD· Now, if the Court please,Fso there wont be any.


8 misunderstanding, our objection is/that whatever a client


9 communicates to an attorney, whether he be an accon:plice


10 or not, whatever any client cplr;lliunicates to any attorney
,


11 for the purpose of being communicated to some third party


THE COmiTo


is not pr ivileged comIDUI1 ication.
.. . l'


(


Now, let's/see. Let's see where we are. Dltl
I


I understand you, Mr. Appel, to say that that was wha t
./


to show r
I


~!R • APPEL. Exactly,· y::>ur Honor.
/


TRE COlJRT. Then/there is no difference of opinion at all


here. !
MR. FJRD. Th"t was not the original point we st3..rted out


12


13


14
1


I
15! you propose


16


17


18


19


tha t we put to Frankl in 0 We pr opos e to show


to him, and how he author ized him to go


it to the District Attorney.


TRE C7JRTo Vlith that statement it is quite likely the


I)isz~ct Attorney Wi?~:-~~::.__ . ...........-__~, _


20 with.


211 MR.. APPEL. We propose to ask the same questions of the


22


23


24


25


2" I\)1


I







1 desire to take up on Monday morning, merely that we may


have no further' misunderstanding during the whole of his


convenience of


I
I


" I


i
is the point 1 wiJ.l present i
and would pref er to do it 1


I


J


Tha~ w ill be the point before the court which


All right.


"The poin t is tb is, your Honor, that is befor e


However, if counsel want tr;em present 1 have


•
the court now:


MR. DA~OW,


\
MR • FORD.


TFE COlJRT.


MR • FORD,


testimony and stop arguing once and for all while


told his attorney. we concede that/'imy client who has


told any attorney sone thing which/'is to be communicated


to some third party, that that is also not privileged


communication. The sale point before the court at this


tirr:e is this: If the accomplice takes the stand and


testifies his very conversation which he may have had with


his attorney does that ,amount to such a consent of the


client as wiJl permit/ithe attorney to testify? We admit


i
I


Johnson ~s testifying, and that
I


,I


to theqourt' on Monday morning,
I


(


in the l absence of the jury merely for the
/


the jury.
I ~=-__----------no objection, ----------


;-


t
the client can be co"mpelled to tes tifybu t does it an,oumt


to such consent as/Will render the attorney a competent


Witness?


,
I


We concede that an accon~plice who has
l


./


'taken the stand is compelled to tell 'all th3.t he may have
"
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1 THE ,COURr: They ~~-rtOf-th;;;-~en~0hey


.;..-.......~__.........."'...~ .., ..._'"'.:-""fI.~..."--,_..-- ",.../


2 would like to hear the Irest of it. .f''''''''


"
The question pre,seuted is \mether or not under


Your Honor, Vfe reserve th .G,..-righ t to bring
, ,


.1""-


the vvell knovm rule of l~.v/that where the reason for the
.;f"'~ ,


TIlleceases whether the"rule itself ceases, ?-nd 1.,mether
r>f"C.


or not the privil~e has been removed by ur Franklin's


O\"l!l act; tha0: the oole point involved here, and I \~ll
/
n that matter whEn court reconvenes.


THE Ce)URr:


here other authorities which we, h~e not cited.


3 1m APPEL:


4


5


6


7


8


9


10


11


12 19'\~,,~.
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EDWAPJ) ADAHS CANTRELL on the stand for


THb~ COURT: We vlill 'lrai t a moment.


All right;


Jury call ed; aJ.l pre-


In regard to the question befo re


~Jr Cantrell is on the witness stand. Is he


Defendant in court wi t h counsel.


Aggust 8th) 1912.


sent. Case resumed.


further direct examination.


TEE COU HI' :


THE COURT: Is the defense ready to proceed?


6982


here? Unless you \".aive his presenc e for th e ruling.


UR GEISLER: ]:~r Reg ers is not here.


a $lack or careless yay. They used it squarely) and I


think they meant it. This is animpeacmnent upon a collate:


the court yesterday) I am satisfied on the first case cit


ed by HI' Appel) the case of people against Webb in the 70th


Cal.) that ,it applies to this question. A clear ruling


unless reversed by some subsequent decision. Elaborate


to the 70th Cal., that had been cited tome, and I found


no case that had modified or Cha~~ed that ruling. I do


not think the Supreme Court used the worci lIco llateral ll in


argument \'as gone into on tmt sUbj ect) and I found no case


that did overrule or modify that decision. Since adj ourn-


ment last night, I have examined the authorities SUbsequent


al matter) and cannot be done. The obj ection is sustai


}tR FREDERICKS: That is all, 1:1' Cantrell.


][r Rog ers is here.
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1 to reach the m.atter in some other way. At the present time


2 we will have to withdraw the vri tness.


3 UR no GEHS : VIoul d you r Hono r p ermi t us two or thre e mo


4 ments for consultation?


5 TEE COURT: yes, take your time •


6 •JCR FREDEP.ICKS: I suppose th e ruling is without prejudice


7 to our attempting to get this in in some other v~y by some


8 other fourrlation, if we can lay it?


9 TIlE COUT{[': ·Well, the COUIl.t \'\1.11 not anticipate any other


10 form that the prosecuting attorney may present, but I am


11 satisfied that the question in its present form is improper,


12 and will not attempt to rule on anything edse.


13 UR ROGERS: If your Honor please, your Honor has rnl ed


14 that the matter is immaterial, and tlat thecontradic


15 tion is collateral. That is a proposition in which we


16 think your Honor is eminently justified by the 8.uthorities.


17 This witness yesterday, either intentionally or by inad-


18 vertence, because not being acquainted "lith the court room,


19 I don, t ·1alovr which, blerted out the statement th:l.t he had


20 a conversation such as ~as indicated by the District At-


26 TllE COD ill': VJh ere is the answer you refer to, ]ir Hog ers,


21


22


23


24


25


torney's question,with ~r Harriman. Therefore, it is in


th~ minds of the jury, which I presume they cannot dis-


abuse from their consideration of the case, therefore, in


their minds, there stands the statement of this witness


that he had such a conversation.
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1 wcma. t pag e?


2 HR ROGERS: I am not sure it is in the record,· nevertheless


3 1fr Smith says it is in the record. Now, if your Honor


4 please, under those conai~ions cilld circumstances, although


5 we are satisfied you r Honor t s ruling is eminently well


6


7


8


9


10


11


12


13


14


•
founded, we desire to cross-examine Mr Edward Adam Cantrell,


a.nd out of the wishes of Mr Harriman, Mr Darrow vaives th e


legal right which he has established here, in 0 rder that


ler Earriman may c onfront t his wi tn ess, and in 0 rder that


he may be cross-ro:amined as to the sta.tements Which are


alleged to have been made, and we withdraw the obj ection.


J\TR FORD: If the court please, your Honor has already


passed your opinion upon the weight of the testimony by


ruling. Having don e so, Yle feel, to allow the wi tness at


15 i the present time to have the question put to him at this


16


17


18


19


20


21


22


23


24


25


26


time under those conditions would not be to give the tes


timony its proper effect before the jury, and vre prefer


at this time to vnthdraw the witness until vre can lay a


foundation which satisfies your Honor as to its material-


ity, in order that his testimony may go to the jury, and


that they be the sole judges of its effect, without t·eing


influenced in any manner by the eqpressions which your


Honor bas 8,lready given as to th e \wight of such testimony,


in deciding it was collateral.


TEE COURT: The court has not passed on thevreight


testimony.
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they must have arrived at th e conclusion tmt testimony


not of sufficient weight to go before the jury. Your Honor


under th ese conditions is unreliable, a.nd v:ill not be


and the p rope r '~'€ig ht from ou rconsidered by them


ruling, to \''Ii thd raw th e vri tness until such time as '7e can


lay the foundation which vrill satisfy your Honor as to its


1 egali ty, and your Honor having ruled upon it, we leave


th e matter in abeyanc e until we can find some ·oth er means


point of view, would not be given to tlat character of tes-


timony, a.nd we prefer at this time in vi ew 0 f your Honor's


past, that such testimony is unreliable, and the jury 'ltid.ll


undoubtedly believe t ret your Honor has ruled in this


permit that, certainly is.an effect holding that it is


the jury "by this time have gotten the same impression, vbere
rule of
j:;he",law excludes testimony, experience finds it is un-


reliable, vvhere the law holds from experience of ages


MR :FORD: The very ruling itself, your Honor, and the


belief of your Honor a t this time that th e law does not


well knows that the rules of evidence are th~ rules that
•


Fatter, taking the matter as he must from different lips,


have been laid dovm by the ex:peri enc e 0 f centuries as to


what is the best m.ethod of arriving 8.t the truth, and what


kind of testimony is reliable, and wtat kind of testimony


may be safely relied on "by the jury. I am satisfied that
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testimony having been characterized in such manner by the


thetimeof the jury and the time of the court to afford


"decided in this case what the law is in this case, in this


Now, 1 th ink tha t we have


Now, we can::ot take the time of ourselves and


to do to take up our time with the things we have to


court is of the opinion that the court has indicated here


then the testimony of this witness is illegal and improper


THE COURT· All right, lllr. Fredericks.


MR. FREDERICKS. Your Honor, this is a proceeding of law;


par ticular •


and cannot be gone into.


•
~6urt 's rul ing, to go to the jury under thoa e condi tions •


MR. FREDERICKS. Uay 1 say a word or two?


THE 'COURT. Just a moment, Captain. If you have the page


1 would like to have my attention called to that.


MR. ROGERS. Yes, sir, page 6918, if your Honor pleases,


line 7.


it is true, while counsel on either side may differ as to


what the law is, when. the court finally decides what the


law is, that is the law in this case; the court has


of impressing y~ur Honor that your Honor's former decision


was incorrect, we don't care to go to this jury with


your Honor having ruled that the testimony was inadmis


sible, and then allow the defendant that right, the,


Mr. Harriman the opportuni ty, as he says, to confront this


witness~ and in a cross-examination that is absolutely


futile, even though counsel had made no objection, if the
. ,
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1 and as the court has ruled ana as that is the law in this


2 case, let us abide by it and drive on to something else.


3 "If Mr. ijarr iman wants to clear this matter he can do so by


4 civil suit or by newspaper talk or any way he wants to.


5 Now, we are at a decided disadvantage here. We cannot go
•6 on and ask this Witness any questions, because they can


7 stop us at any time they want to Iud the thing. should


8 be either hot or cold, if it in going to be hot, let it


9 be hot, and if it is going to be COld, let it be cold.


10 MR. ROGERS· Let us make it hot. 1 withdraw the objection.


11 MR. FREDEihcKS. The cour t has rul ed and we cannot go into


12 it any further, it simply makes it a moot question; we


13 withdraw the question and we withdraw the witness.


14 MR. ROGERS. 1 would 1 ike to cross-exam ine Mr. Edward


15 Adams Cantrell.


16 MR • FREDERICKS' It is absolutely a moot quest ion, there


17


18


19


20


is nothing before the court and we decline to takeup our


time and the time of the court and the time of the jury
which


With something/at the behest or at the slightest whim of


the defense can be stricken out.


21 MR. ROGERS. 1 would 1 ike to know Why he suppor ted 141'.


22 Barr iman afger know ing him to be a per jurer I etc.


23 MR. FREDERICKS' There is nothing before this court, this


24 Witness's testimony stands absolutely nil, and it should


25 remain 60. We have enough witnesses to take up-our time.


26 THE COURT. The question is befor~ the court here, whe th
r
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DIRECT EXAMINATION.


The witness is excused.


MR. KEETCH. 1 think that is the order that has been issued


A Shermah, Los


R U F F,S


All right.


If they withdraw the question, of course, we


JAM E S


MR. ROGERS.


by the court on yesterday afternoon.


MR. FREDERICKS. Leave your telephone number with us.


MR. ROGERS. You might give it to me, 1 might need it.


defense can withdraw its objection.


or not at this time under existing circumstances the


MR. ROGERS.W ill the Court kindly order that Mr. Edward


Adams Cantrell shall remain in attendance on the court.


nothing upon which 1 can act in any way, shape or form.


cannot do anything.


THE COURT' The question now haYing been withdrawn, 1 see
•


MR. FREDERICKS.


MR. ·FREDERICKS. Q, Where do you live?


Angeles County, Cal ifornia •


Q What is your 'business? A Street railw~ conductor.


.
M'R- FREDERICKS.Q What is your name? A ~ames s. Ruff.


THE COURT' vow do you sp ell it? A Ru-f-f.


Q What was your business inthe mont~ of OctOber, or inth


montll of November and the forepart of De cember, 19"1 I?


called as a witness on behalf of the People, having been


first duly sworn, in rebuttal, testified as follows:
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1 A Why, 1 was occupying the position as street railjvay


2 conductor.


3 'Q On what line? A Well, it w~s at that time cal~ed the


4 L08 Angeles Pac if ic Company.


5 Q And where did it run from and to? A Well, my
•6 division ran from what is known as Crescent Junction to


7 Hill street station, Los Angeles, here.


8 Q Through a part of HollywoOd? A Well, it is South


9 Hollywood, called South Hollywood.


10 Q And what time inthe morning did the car that you had


11 charge of come into Los Angeles, say the first three runs?


12 A Well, my first run, I would arrive inLos Angeles at


13 a2a.
14 MR. DARROW. Q You say you would arrive at 8:28?


15 A Arrive at 8:28.


16 Q What time did you leave Crescent Juro ti on on that


17 run? A I left Creannt Junction on that run at 7:58.


18 Q Two minutes to 8? . A 2 minutes to 8"


19 MR. lROGERS. :+:he wi tness says he arrived in Los Angeles at


20 8:28 and it might be well to find at what point.


21 MR. FREDERICKS' Q Where in Los Angeles? A What is known


22 as the Hill street station, Fourth and Hill--between


23 F:::>urth and Fifth on Hill street.


24 Q Leaving at 7:58, a minutes to 8, and got in here at


25 2 minutes to half past 81 A Yes, sir.


26 Q What was your next ron, in leaving Cr escent Junction,







1


2


at what time?


riving an hour


69~
A feaving Crescent Junction at 9:28, ar- I
and 30 minutes later.


3 Q And the next run left at 10:581 A yes, 10:58.


4 Q 7:58; 9:28 and 10:581 A yes, air.
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1 Q Do you know Mr Frank E. Wolfe, or did you know him at


personally.


that time, Cl.nd did you know who he was when you saw him?2


3


4


A I kn&w him to see him, that is all; I don't know him


5 Q
v lTow, I am talking about a time, say, for a month prior


6


7


8


9


•
to the city elec tion in Los Ang el as, vmch vias th e 5th


of December, 1911: state 'whether or not you .....rere running


the car at that time which left at 7:58 and got in here to


Los Angeles at 8:28? A yes sir, I 'Was.


10 Q, Now, how often during a vreek, did Mr Wolf ride on your


HR APPEL: We take an mec eption. Let me make my obj ection


HR APPEL: That it does not tend, tha. t th e habi ts of th e


testimony relating to his acts upon th e morning of lTovember


We obj ect to tmt on the ground


yes. Go ahead.


7 :58 car?


of Mr Wolfe on th e stand --


terial for any purpose wmtsoever.


it is not rebuttal; it is incompetent, irrelevant and iml'lla-


THE COU ill' : Obj ec ti on overruled.


28th, 1911.


i{R PHEDEHICKS: I call the court's attention to the


TEE COUl{]::


more formal, your Eonor.


wi tness Wolfe, or Yrha the did upon an.y other occasion than


the morning of the 22th day of November, 1911, do not in


any w..anner tend to cont radict him as to any portion of his


f:rR APPEL: Wait a moment.
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1 TEE COURI': I remember it. Obj ection overruled.


2 IfR DARROW: I want to add another objection, that is, that


3 the witness has not said he Imows. The first question


4 should. be, .do you kno,\;'! how 0 ft en?


5 THE COURT: I s that not in t he question?
•


6 ]\rR FREDERI CKS : I f you know.


7 Tr:R DARROW: The first question should be if he knows.


8 (Question read.)


9 ]\'TR FORD: He just added it.


10 THE COURT: The question a s amended or as sUbstituted,


11 you can answer the question as amended.


12 lJR DARROW: If you know.


131m FREDERIClliS: Now, answer the question, if you have it


14 in mind. A Well, I don t t think IJ[r Wolfe rode my car more


15 than--


16 IftR APPEL: Wait a moment, noVl.


17 MR FORD: Let the vvi tness finish his answer, and then


18 w.ake your obj ection.


19 TP..E COURT: The question is, Hr Ruff, do you know.


20 HR FREDERICKS: That is an answer. Now, your Honor, I


21 think a witness should be permitted to answer the question


22 and th en if it i s wrong, 1 et it be stricken out; this ,,;ay


strang e


26 1ER rREDEHICKS: Read as far as the vii tness went.


23 of stopping a vri tness, he comes in here, he is in


24 surroundings--


25 THE COURT:· ~ might have anS\.vered it. HOYI, go ahead.
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THE COURI.': The defense asked the court to admonish the


Yfitness, that is what it amounted to, and the court did.


M:R FREDERICKS: Read the ans'wer, as far as it went, and 1 et


the vii tness finish it.


HR DARROW: I object to that; he cannot testify what he
•


thinks.


MRl}1'ORD: That is what any man thinks.


IfR DARHOW: No.


THE COURT: Read the entire question and th e court will


tell him how.


(Last question read.)


UR PDGERS: NoW, if your Honor please, I call your Honor's


attention to the unwisdom, as defined by the decisions , and


laid down in many cases that doubtless your Honor recalls,


the tIDwisdom of permitting a question Un t is stricken out,


and cross-examination refused on it, just as happened here


a few moments ago; thew strike out the answer of l~:r Edward


Adam Cantrell, and refused us cross-examination. They


took the witness off the stand so hecol1ldn't be cross-


~mined, after vre showed what they tried to do \~S illegal


Now, if they get an illegal answer in here, it affects


peoples' minds and then vre don,t get the right to cross-


examine, b ecaus e it is ill ezal. We prot ec t OU rs elves by


showing it is illegal, and then Vie attempt to cross-e".l:amine


and we are reius ed. Now', llrr Ruff lI'.ay, p erchanc e, know h


many times l~r Wolfe yrent on his car that Yleek.







1 he doesn't. It wouldn't be --


2 THE COUffi': I think we could get at it better if the Dis


3 trict Attorney would ask him if he knows.


4


5


6


7


8


9


10


1~fR ROGERS: yes, ask him if he knows.


M'R FORD: I think t here are some s ta t aments made by coun-
•


sel tlRt are not technically correct. Your Honor knows,


and everybody knows that has been in a court room, ttat


'witnesses use on thestand, their every-day, ordinary lan


guage. Vhen thEy" say they think, they are not drawing a


conclusion. The witness says, in effect, that is my


11 best recollection. He is not --


12
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TEE COURT: Well, you can argue that later, Mr Ford.


1"TR FORD: And that the witness should be permitted to


state his ansy;er, and if counsel wants t J ShOYI that it is


a conclusion, let him show it is a conclusion on cross


examination, and then move to strike it out, but I am


satisfied --


TEE CoURI': The mbj ~tion, in its present form, sustained,


on the ~rotU1d the foundation is not laid.


}m FREDERICKS: \'Jhat is your best recollection, Ur Ruff,


as to th e m:$ber of times, say in a week, that 11;'1' Wolfe


rode on your 8 o'clock car?


]'}~R ROGERS: Objected to because we don't know vJhat week


he means, incompetent, i rrel evant --


~~R FREDERIClill: During th e month prior to the election


on December 5th, 1911.
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1 MR DARROW: We obj ect to that still further, on the ground


2 that this witness must first say he know.v The foundation


3 ha s got t 0 be lai d •


4 THE COURr: Bbjection sustained.


5 has any memory ',~.hatever•
•


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


He has not stated that he
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1


~R. ffiEDERICKS. Q Rave you a memory in regard to tha t, I
Mr. Ruff? A Well, the only thing 1 can say that he never I
"rode more than once a week at any time. 1 don 1 t know whe- I
ther 1t was the month of February or any other time. About I
once a week was the average, pOBsi b1y, wi th my run. I


4


5


1


2


3


•
6 I MR. DARROW" We object and ask to have its tr icken out.


7 MR. FREDERICKS. 1 think that absolutely answers the ques-


8 t ion.


9 MR. DARROW" Just a moment, counsel disagrees.


10 MR. ROGERS. Leave it wher e it is"


11 THE COURT. Motion to strike out withdrawn.


12 MR. FREDERICKS' Now, read the answer.


13 (Last answer read by the reporter.)


14 Q And by your run you are referr ing to the 7: 58 run?


15 A Yes, sir.


16 Q And you have the 7 :5'8 run during the month of November


17 and December 19111 A Yes, sir.


18 Q Did he ever ride with you on the 9:38 run during tha


19 time?


20 MR. ROGERS. Objected to as not rebuttal· and of no con-


21 sequence whatsoever, and not confined as to time. [,lr. Ruff


22 doubtless :has be en with the company a long time, and did


23 he ever ride with you on the 9: 38 run is 0 f no concern to


24 us or the jury.


25 THE COURT. Objectionsuetained.


26 MR' FREDERICKS. Q During"that tirr.e, during the months







1


2


3


4


5


6
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pr lor to December, that i6 inthe question. I
MR. FORD. lf the Court please, Mr. Wolf has testified that I


he 'remembered that it was the half past eight--or the 8 O'CI~C'
car, that it was his custom, that he always came down at thaf


hour. Now, we have a right-- \


Am. APPEL. "No J he never 6 aid anything of that kind" I


7 MR. FREDERICKS


8 MR" FREDERICKS


That he aln'ost invar iably--


1 have got his language here. There is


9 nothing before the court •


.0 MR. FORD. He says, "Have you any special way of fixing that


l1 date--" page 4258--"A yes" it was my usual time to come to


l2 the off ice. "


l3 MR. DARROW_That is not almost invar iably •


testified it was his usual time to con-e to the office.


l4


l5


MR. FORD. Put it in this language. The witness has I


I
Now, I


l6 we have the right to show that the usual time trat the


L7 wi tness went to th eoffice at tat time was on a car far


L8 later than th is 8 0' cloe k or ~_7: 58 car" the car that left


19 . Crescent Junction at 7:58" which was in Wolf's vicinity


20 a little after 8. We have a right to show during the


21 month of November it was his eustom--i t was the usual


22 tirre" as ;~r. Wolf said" for him to come to the office, we


23 have aright to show th at it Vl3.S much later than that


24 time to which he testified.


25 MR • APrEL. You cannot show that by th is wi tness •


26 THE COlffiT. The question would be collateral and imrrateria
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1 matter. Objection sustained.


2 MR. FREDERICKS. You knew ;\!r. Wolf was a ca.'rJ.didate for the


3 counsel at that time? A Yes, SiI'.


4 MR. FREDERICKS· I think tha't is all.


5


6
•


CROSS-EXAM INAT Ion.


7 MR. DARBOW· Q Row frequently do the cars run from there


8 into tos Angeles? A 15 minutes.


9 Q Every 15 minutes. fS there one or two lines there to


10 Los Angeles? A Just the one through the Colegrove


11 Division, South Folly-'iood.


You couldn't swear to that, could


Q And they run every 15 minutes? A Yes.


Q What time does your car get to El Centro stop?


A 1 was due at El Centro 7 minutes past 8.


Q And of course there. would be one at El Centro 15


26 week or two, do you'?


12


13


14


15


16 minutes before and 15 minutes after? A Yes.


17 Q The cars always start on time? A Yes, sir.


18 Q. There would. be a car at El Centro at 8:22 and a car at


19 El Centro at 7:527 A Yes, sir.


20 Q Yourawauld not be there at 8:22 or 7:527 A No, the


21 car that left Sherman at 8:11 would reach there at 8 '22.


22 Q NOVi, you couldr-' t pretend to swear what people get on


23 your car at certain times? A No, sir.


24 Q. You don't knmv but ~.1r. Wolf or anybody else might have


25 got on the car SOffie mornings at Barr,e time and then skip a







1


2


you? A Well, he rode once a week with me, whether


ski;ping a week or not--
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it wae I


3 Q Do you mean to say exactly once a week, er you mean


4


5


6


7


8


to say yeu think about tha t? A Well, 1 can se;y exactly


once a week.
•


Q What day? A lcouldntt tell you.


Q Couldn!t say? A No, sir.


Q ft was always on tbe aan,eday? A No, sir.


I


I


I
i
i


• I


9 Q vow do you remen',ber exactly once a week, sir? A Well,


10 as 1 stated before,the gentleman rode about once a week.


11 Q What do you say, exactly once a week? A Well, it


12 I s eellS to me abcut that time.


13 Q Well, you know, don't you, you couldn,t say he rode


14 exactly onc e a week?


21 UR. FPEDERICKS· My objection is the witness has answered


1 think they are proper.


THE COURT· What is the objection?


wi tnes8 has given his beG t j Uigment •


MR. APPEL. Leave him alone now.


MR· FREDERICKS. 1 am going to make objections whenever


I
I. ;


I


I
I
I
I
I


1 think, may it please the Cour t, theMR • FREDF.R lCKS


18


19


20


17


15


16


22 it.


23 THE COURT. Objecticn overruled.


24 MR· FORD. I f the Court please, we ask lea1T e to make our


25 objecti~-,ns ",i thout being instructed by counsel, "leave


26 him a] one."


THE COUR T. Counsel des ires to make an obj ec,;ttJh~i:ObP







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


preface his remarks with them.


MR· FREDEPICKS. 1 started to make an objection but there


was such a choruB from the other side it was drowned out.


MR • DARROW' Read it, please.


(Las t qu~st ion read by the r epor ter. )


Q Do you understand the question? A Why, no, 1 didn't


quite get that, just got the latter part of it.


Q You know you couldn't swear now positively that he


rode exactly once a week, don 1 t you'? ''A No, 1 couldn't.


Q Is there any reason why you did so swear? A· Did 1
'T


swear?
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1 ~


2 A


3 Q


I don't mean that; ,.nen was it you '53.\'/ him last?


I couldn't state any particular date.


When did you change your division? A ~hy, about last


4 Earch.


5 Q You don't remember the last time you f£l,W him on the car?
•


6 what time do you run out of Los Angeles no..-,? A Well, I


7 run out a f Los Ang eles now at 6 :42 on my fi rst t rip out


8 of Los Ang eles.


9 Q \\hat time do yo~ run in? A 6:42 out of Los Angeles,


10 on my fi rst trip in th e morning.


11 Q Wnat time in the evening do you rl.1n out?


12 HR FOPJ): VTe object to that as immaterial on his present


13 ron; not the ea.me run. He has changed his nm.


14 THE COUffi': Obj action sustained.


15 !TR DARROW: \1here do you Iun to? A I run just to Vennont


16 avenue, '.:nat they call East Hollywood.


17' Q YJhen did you stop mnning to El Centro? A Why, it


18 V.'as sometime in !:Tarch.


19 Q Do you lmow when in Harch? A Around about the lOth.


time.


if there is you don,t remember it, is tllat right? A I


Ever go out VIi th you as '.".ell as in? A No, not at that


Do you know when \~s the last time previous to your


Any times that he vas riding oftener than other time ,


Q


ron that you saw Irr Wolfe? A I do not.


Q }!aven't any idea, have you? A Not the slightest.


20


21


22


23


24


25


26
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TEE COURT: I don't think so.


TEE COURr: I have rnled on it.


A


A I don't know who the man's name is, or


He says, I don,t think more than once a week


Will the court indulge us to have the ql es-


I ask to have that stricken out; I didn't get


VJ1at di d he tell you hisname was?Q


to coming here?


tion.


if that often.


Who he "''las or amy thing about him.


Q Did youwer see him? A I don't have any' recollection.


Q ~ho came to see yon first about this matter in reference


think that is responsive.


once a week, if that often.


it nwself.


THE COUR'"l': Strike it out.


(Last a.nswer read by th e report er.)


tion read? (Last question read by the rep:>rter.) I


have no recollection of th e man being on :my car more than


u
ansyrer, and I don t think the jnry did.,


]}[R FREDERICKS: Why strike it out?


MR DARROW: Because it is not responsive to the ques-


1:ffi DARRorf: You know this tall, thin man over here; right


here, 3it t ing here, 8.nd looking away? J[cLaren is his name?


A I don,t know t he man.


!\~R FREDERICF]): Just a moment; I didn't q.1i te h Ear that


:rtR 'FRtWEHICKS:


!TR FREDERICKS:


19


20


21


22


23


24


25


26


1
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18.,







liR IARROW: You say more than one came to see you; is that


UP.. FREDERICK,S: We can give COlms el the name 0 f th e man,


UR DARROVT: Fe di d not -'lear a black roi t) di d he? A. There
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1


I would know him if


Can you desc ri be him at all?


Hov! lones ago? A About two vreeks ago.


Could you describe the man? A•


Didn't ask him? A No, I never asked him.


iNhere di d he see you? A Do.m at the station.


right? A yes.


bro at another.


Q Well, what yas his name, 1,~r Fredericks?


'.;as more t han on e.


Q Three tog eth er? A yes.


TEE COURr: ';\-"1' RUff, I will have to ask you to speak a


little louder. A All right.


if tm t is what he wants.


Q


Q


Q


Q


Q


I::aw him.


Q How many? A well, in all there were four.


Q All of than do\"J!l at the station? A Yes sir.


Q At the same time? A Three of then at one time, and


liTR FREDERICKS: I am not sure; I YlOuld have to find out,


but I think I know; I vlOuld haYe to find out.


Im:mRRO\~!: It is on e af your people?


.MR FREJ)E~tICKS : yeS, it ......as one of our p eopl e, it vas


either yr Duni or Roc~Nell, or both, I ~ not sure.


1 his name.


2
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1 Jm DARROW: Is thatche first time when yon saw three came


dOVin on you at once; is tlat the first time? A No, there


were only two come the first time I have any recollection.


2


3


4 Q Two the first time. How many thesecond time? A The


5 sec ond time there Vlere three •
•


6 Q And th e third .....c.ime, how many? A I never saw them only


7 twic e.


Is that all they asked you the first time, to appear


they didntt tell me what the.r wanted, any more than th~J


\"anted me to appmr at the Di strict Attorney's office.


Well ,A


There were


Hever told me


A


That is the same two .thesecond time, or were they


yeS, and they brought one navv man \vi t h them, they told


You didn't see them? A No.


at the District Attorney's office? A That is all.


Frank WOlf, and if I knew' "vhat time he came in


Q Didn't tell you vta tit was about? A


Q Asked you if you knew Frank Wolfe? A Asked me if I


knew Frank &olfe.


Q They did tell you something. else? A If that is what


you are referring to, yas.


Q V{nat else did they say? A .Just asked me if I kn err


nothing about it.


two -- two of the same.


Q


TEE COUill': Did yon .get the question?


you wm t th e.r vant ed, did they, the first time?


an entirely navv shift?


Q


Q
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Q Did they ask yOll any more questions th e s eeond time?


A They asked me if I couldstate ":hether he came in on


a certain cat e in th e month of Nove:nber.


Q Well, couldn't you? A I could not.


Q. Did they say WIa t date? A Well, th Elf designated one


certain day, YJaS the 22th day of lIo\tember, I believe.


Q. Asked you whether you could tell -.7hether he came in


the same identical story the second time.


me possibly once a week.


Q Yhat did you tell than the second time? A I told them


Q \~at did you say'v,hen they asked you how often he came


in on the car the first time? A I, told them he rode vlith


ing on my car.


knew him when I saw him, it was Frank Wolfe.


Q You knew him when you sav! him and ttat is all?


Q. And that is all you toilitUl. ttlEm the first time? A yes


sir.


A Yes.


Q Now, we are getting at it.


Q That is the first time? A Tmt is the first time.


Q Did they ask you some questions the second time?


A The same questions.
•


Q Wha t did you tell them th e fi rst time? A I told


them I lme.v the man to see him; that is all. I never had


personally been acquain ted 'wi th him.


Q What? A I toilid them I knew the man to see him; I
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21
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23
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26
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the 28th cay of November? A That is t he idea.


Q Did th ey ask you that both times? A Both times) yes


sir.


•







A That is the ques-


A My first appearance was on the first day of


Augtis t •


t hen they as ke d you a second time.


tion put before me the second time.


Q What is that? A Ttat is the question put before me


Q When?


the second tirre when they approached me.


Q And they asked you the first time too, didn't they?


A Yes, they asked me the first time.


Q Then what did you do, come to the DEtriot Attorney's


office? A 1 come to the District Attorney's office.


70071


Q At both times you said you could not. A 1 could not. I
Q After you told them the first time that you could not


1


2


3


4


5


6


7


8


9


10


11


12


13 Q Talk with anybody there? A No, 1 never had any conveT-


14 sation with anybody any more than the deputy.


15 Q 1 don't ask who, but did you talk with anybody?


16 A No.


17 Q How? A 1 talked with the boys that was With me.


18 Q That is not wh at 1 rrean, you know what 1 mean.


19 MR. FORD. The witness doesrlt know, and he is doing the


20


21


best he can.


MR. DARROW· Very well, if he doean't 1 want to be fair


22 with him. He does know, ;,1:. Ford, because he did answer he


23 talked with a deputy, that is the reason 1 say he knows.


24 1~· FREDERICKS. All right.


25 MR. DA.tiROiT,'. Q Did you tal k with anybody conne cted wi ttl.


26 the office inthe District Attorney's office?







1


2


UP. FORD. That is already answeredand it is


he says he talked with a deputy.


70~
objected to, I


3 MR. DARROW. ]l~r. Ford thinks he did not.


4


5


MR· FORD.


witness.


No, 1 was objecting to your criticieir.g the


'.6 MR. DAnnOW Very well. Q Who did you talk with in the


7 District Attcrney's office? A 1 never knew the man's name,


8 never 'saw the man.


9 Q Anybody you see around here? A No.


10 Q You talked wi th him about the same Ira tter, did you?


11 A No, sir, we Vi er e talking about 0 th er mat ters al together.


Q Didycutalkwith1'imaboutthisataJl? A N'o,eir.


Q W~at were you talking about! A Just street c~ busi-


ness.


12


13


14


15 Q Well, what? A Well, different matters of how to run a


16 s trect .c ar, et c" and how so me men have--


17 Q Did he seem to want to get a job at rtm ning a street car


18 or some thing 1 ike that? A No, no.


He was asking you how you ran one and how you took up19


20


Q


far ea? A No, {i.ot necessarily.


21 Q 1 knovl, not necessar ily, but was that it? A No.


22 Q What was it? A It was about the front end work, he


23 had been a motorman at some time himself.


24
Q This rr;an you talked with told ysu he had been a ItO tor n:an ?


25
A yae.


26
Q Is that r igh t? A ycs.
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26


'Q And so he talked with you about the front end work?


A yes.


Q And that is all? A That is all, yes.


Q And did he take you into a separate room? A No.


Q Where dld he talk with you? A Right before the rest


of the boys tha twas with me •


Q And in the outside office? A Well, it was in some


office, in this building, it was not so far away.


Q Therewas a recepticn roorr: and then a private office


arourd tha t? A They didn 1 t appear to be very pr ivate.


Q Was it in the reception room? A 1 guess it was what


you woul d call a reception room, yes.


Q Was it the first room you come into from the hall?


A Well, yes.


Q. And he only talked with you about his having been a


motorman and how to run a car, is that right? A "That ia


all.


MR' roRD· Is Mr. Belcher her e, your detect i ve ~


MR • DARROW. 1 have no det~ctive. Mr. Belcher would not pass


und er that t i tl e, anyhow.


MP. FORD. Is i.~r. Belcher her e?


1m. DARROW. ~e is here.


I/R· FORD. We would like to have him stand up.


MR. DARROW. We object to his standing up.


THE COURT· ~et the cross-examination proceed.


MR. APPEL. What is the rnatter her e, th is sor t of







1. play?


2 k'R. FORD 1 urderstood l.ir. Belcher had been talking to him


3 and he was the street car man.


4 THE COURT 1 think the interruption was an improper one.


5 MR. FORD· My desire was to save counsel a little time in
•


6 cross-examination.


7 MR. D1LRROW 1t was not your des ire, Mr. Ford, am you know


8 it. Your desire was to try to influence the jury in some


9 Dlegal way agains t my 1 iber ty , and you know it. You


10 never had a des ire to s ave me time or anything else.


11 MR' FREDERICKS' If Mr. Belcher was up there--


12 MR. FORD. If Mr. Belcher was talking to the man 1 thought


13 it might same counsel a little time to know that fact.


14 THE COURT. Then you are mistaken, ~i~r. Ford.


15 MR. FO RD • Yes.


16 MR. APPEL. l\~ro Darrow has well· u:r:.derstood as to your


17 endeavors in this case--


18 MR' FORD' 1 am endeavoring to do my duty the best 1 know


19 how.


20 MR. DARROW' 1 t is a poor way.


21 THE COURT' Gentlemen, let us stop this. The interruption


22 was in.proper. T'roceed.


23 MR. DARRO'rV. Q Do you remember wrat the last question


24 Was?


25 (Last question· ar:.d answer read.)


26 Q That is correct, is it? A That is correct.







about.


all, we were simply talking among ourselves, there were


four or five of us talking of street railwa7 work.


Q He didn't talk anything With you about anything but


street railway work, is that right? A That is all.


Q And said nothing about this case'? A p~hing at all.


Q You said this was about the first of August, your first


visit? A YeEj sir.


Q Did you go ther e ae;ain? A Yesterday wqs my--


•Q Did you talk with anybody connected with the District


Attorneyts office yesterday? A Yes.


Q Who? A Why, the sarre party 1 have reference tOf the


deputy.


Q Ar,d the same rr,otorman? A The same man 1 was telling


7011 I
I"


Did you go to the District Attorney's office again?


What is that?


Q


A


Q Did he talk with you again ab0ut running motors? A Yes,


we were talking about motors.


Q. Any thing els e1 A Yes.


Q What else'? A Tbere was another man approached us there


that was talking with us, that used to know us on the cars.


Q Now, 1 am asking you about the first man, don,t you


understand rr,y question? A Yes.


Q What else did he talk with you about? A Nothine at


26
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1 Q, lind nothing about how often Jr,r Wolfe came in with you?


2 A Nothing &t all.


3 Q That was yesterday? A That wa;.s yesterday.


4 Q, So you have been twice at the District Attorney's


5 office, and twice met by -- once, two men, and another,
•


6 three men? A yes.


7 Q, How far apart were the tvro first conversations?


8 ER FREDERICKS: Which conversations?


9 Q I mean dOYJIl at the station? A How far apart were the


10 conversations wi th who?


11 Q, I vant you to understand me so t hat if you don't, get


12 it right. Yon say two men fi rst came to see you and then


13 three men, at the Hill street station; is that right?


14 A yes, first two men, they approached me on the same sub-


15 j ects.


16 Q And t.i:1en three men? A P.nd then there were th ree of


17 them.


18 And how long was it between th e tim e the two men came


19 to see you and the time the three men came to see you?


20


21


22


A Well, there must have been ten days.


Q IVhat is it? A Ten days, I '!3houl d j udg e.


Q :Was 1Jrr Luni ,here, vmo is in the end seat, a brother-


23 in-law of 1;Tr Fredericks


24 IfR FREDERICY,B: What?


26 that is not correct. His brother-in-law is the clerk i


25 IE"R ROGERS: lTo, that does J\~r Duni and Hr







1 J"udg e Bordwell's court.


2 ~ERDARROW: Don't you give me another V.Tong steer.


3 IfR FREDEPJ:CKS: I find out, from talking vJi th J'Fr Keetch,


4 probably the men who talked vd th the gentl ernan were Hright


5 and another man, and ttat Duni probably vas not one of them •
•


6 Ivas simply giving ,you my guess at it. I can find out


7 absolutely.


8 MRAPPEL: It is not important; we just vffinted to know.


9 llRDARROVT: Novi, in that ten cays between the time th'e


10


11


first two men first came dovm on you, and the time the three


men came down, did you talk vv.i.th anybody about this case,


12 about Frank Wolfe? A Well, it YffiS only a matter of two


13 or three minutes at either time.


tween the two times? A No, nobody.


Q I am not asking you that; I don,t care hovY long itvas.


A I thought you a sked me _ ..


Q Did you talk \vith anybody during those two times be-


A I had regular pass eng ers that


I am not asking you for regular passengers that rode


By the way, do you remember anybody else t hat rode


rode wery day.


Q


Q


",reek, if so, vJho?


Q Did you think about it? A Nothin,g at all.
- about


Q F.ave you thoug ht "i t any more :Sine e the first time


you ',',ere talked to? A lTot at all.


once a y,reek during -- oh, seven or eig ht months ago, last


:november, do you remember anybody else that rode once a


14


15


16


17


18


19


20


21


22


23


24


'25


26
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~very day. A No, I cannot think of anybody.


Q You cannot think of anybody that rode once a week?
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3 A No.


4 Q Can you think of anybody tl">..at rode once a month?


5 UR FORD: We obj ect to that as incompet ent, irrelwant
•


6 and immaterial; the y!itn EBS might not be able to direct


7 hisattention to anybody that rode once a month, but if


8 counsel I'JOuldpoint to some person he might tell him.


9 THE COURT: Ee is testing his memory. Obj ection overruled.


10 Q How about t rat? Is there anybody tm t rode Qnce a month


two times or four times.


![R FOP.}): Let the witness answer the question.


or when did th e.f? A No.


I couldh't say ecac tly wheth er they rode t bree times 0 I'


Well, speaking of names -


No, answer the question.


on your v~ole route, if you do, let us have the names.


No, I do not.


Frank WOlfe is the only man you wer carried ttat you


Do you know anybody that .rode either three or four,
/


No, I don,t know of anybody that rode once a month.


Do ~ou know anybody that rode twice a week? A No sir.


Do you know anybody who rode three times a week? A No,


Q


Q


have any idea of as to hovl often he rode; is that it?


Q


A


Q


A


Q


Q


A11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 MR DARROW': I will let him answer. A He is the only man


26 I: knevl by name.


Q. Do you know' anybody else by clothes thatscaJ:0dltily onceL,laIMd,y
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1 week, sir? A Oh, yes.


2 Q How was hedrewsed? A I couldn't "tell you anything


3 about tha t , how t hey are dressed now; tm t vas six or


4 seven months ago.


5 UR FORD: Let me malee an obj ection. I move t hat the answer
•


6 be stricken out, to the question. on the ground it is


7 incompetent, irrelevant and immaterial, cross-examination


8 upon irreleVant matters, how some other man vas dressed


9 who came th ere one e a week.


10 THE COURI': The obj ection is overruled, testing memory.


11 Q Do you knQJ{r anybody by th e way th f¥ were dressed, vho


12 rode once a week? A I couldn'tdescribe thcirdressto you,


13 but if I wouldsee them I would know him.


14 Q Do you knOvJrnybOdY who rode tvroeer week by th cir


15 dress?


16 MR FORD: We obj ect to that as i rrel evant and immaterial.


17 The witness has already answered if he would ooe them, he


18 woul d know them.


19 UR DARROW: We are not bound to believe wery word --


20


21


22


MR FORD: I obj act to it on the ground it is incompetent,


:irrelevant and immaterial, and the Jaw does notcare for


trifles, your Honor.


23 THE COU"R.T: The objection is overruled • ./>nswer the ques-


tion.


VRD\RROW: You are slow finding it out.


Do you knov: al1¥"body by th e fac e, who rode once a weeQ


24


25


26
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innnaterial.


record.


TEE COUlli': what is the objection?


the vritness not to answer when vre interpose an objection.


A No--twice a week, is .tbat right?


:r.rR FORD: .Just a moment --


THE COURT: I think your obj eo tion and ruling is in the


TIlE COURT: I will admonis]l the wi tness when he needs it.


MR FORD: Ee just di d, your Honor, and I think he needs it.


THE COURT: Th e court do ew not.


who you can describe? A I cannot describe anybody.


UR FORD: I asked your Honor to admonish th e wi tness.


HE DARROVf: You cannot d esc ribe a t bing? A lTo.


MR FORD: Just a moment. I would like your Honor to admonis
•


1vrRID.ARR0'I!1: You cannot give anybody's name 0 rdescrirJe any


body's clothes, or anybody's face who rode once a week or


MR FORD: I object to that as incompetent, irrelevant and


1


2


3


4


5


6


7


8


9


10


11


12


13


14


151
16


17


18 ~{R FORD: The wi tness has answered.•
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B 1 THE COURT' Strike it cut for the purpose of the objection.


2 hffi. FORD. Objected to upon tbe ground the question has


3 aIr eady been answered. He has answered again, so there is


4 I no need of my making it.


5 MR. DARPOW.Q By the way, is Frank Wolff the only man
•


6 you know out there?


7 MR. FORD. O'bjected to as incompetent, irrelevant and


8 immater ial.


9 TEE CanR T' Overr ul ed •


10 I A 1 don I t know Frank Wolff only to see him.


Q Never talked with him? A Never talked with him.


Q Never saw him except on your car? A That is all 1 ever


11


12


13


MR. nARROW' Q You doNt t know him? A Only to see him.


saw of the man was when he w~s on my car.


Why, that 1 couldn't tell you.A


But is his the only name of an~dy you know who rode


All you did was to take fares from tim, or tickets?


yes, 1 guess that is right.


Who gave you his name?


Q


141
151 Q


I
16 I periodically once a week, twice a week or once a month?


17 I A


18 I Q
19 i 1 heard it several times.


20


21 A That is all. . I


speak with me very r egu] arly •


There are people out there that you knew bet-i:er than


Are there any out there in ttat.vicinity that you know


1 never rrade n;yself familiar


There is people used to get on and


Very few.AFrank Wolffi'


Q


with anybo ely ther e .


22
I


23 I


24 1


251
261 Q







1 better than you do Frank Wolff? A No.


2 Q ",.her e are not. Know him as well as you do


3 anybody? A As well as 1 do anybody.


4 I Q Don't you know anytody) any of your ne ighbors? A 1


5 don't live anywhere near Colegrove myself.


6 Q Where do you live? A 1 Iltve at Sherman.


7 Q Well) people ride from Sterman don't they? A Yes, but


8 ther e is a Sherman car th at comes r igh t thr ough ther e.


9 Q Do they r ide on your car from Sher man '?


10 MR. FORD. At that time.


11 MR. DARROW.· Q At that time? A No.


12 Q Anybody? A Nobody tha t 1 knew of. ever rode with me


13 from Sherman at that time.


14 Q And none of your acquaintances ever r ide with you?


15 11Ft. FORD· Objected to as incompetent) irrelevant and


16 I immaterial. Crescent station is a long waysthie side of


17 Sherman •


18 TEE COURT. Objection overruled.


MR • FR1WER lCKS •


answer.


1 don,t think counsel understands the


21 MR. DARROW· Will you read the answer, 1 guess 1 don't.


22 MR. FREDERICKS· Fe said there was a car, a Sherman car


23 I that went straight through and that is the car the
I


24 Sherman people too k) they didn t t take the local car.


25 MR· BARROW· Q Didn't any of the Sherman people ever
I


26! ride witt you? A Once in a while, it was more around


I







1 12 olclock and 1 0 'clock.
1:l


2 Q Well, around 11 and 12, some of them ride with you?


3


4


5


6


7


A Very rarely.


Q Well, did they ever? A ~es •


Q Who? A 1 couldn,t tell you who .
•


Q What did they look like? A 1 couldn,t tell you.


Q Where do you run now? A I run on what they call a


8 jigger 1 ine on the Melros e ] ine •


9· Q trow long have you been running on the jigger line?


10 A Four or five days.


11 QWhere did you run before that? A 1 run on the through


12 HollywoOd, what they call the Venice-Hollywood line.


13 Q You have now been promoted to a jigger--jerkwater


14 train? A Been promoted.


15 I Q POW long did you run on the Hollywood line? A Well,
I


16 I close to six months after 1 left the Colegrove 1 ine I have
I


17 been over there.


18


19


20


Q Well, do you live at Hollywood'? A No, 1 live at Shermah


Q When you lived on the Hollywood line-- A At Shermar- •


Q Did any of your neighbors ride with you on the HollYtvcod


21 line? A Once in a while, yes.


22


23


24


Q When? A Well, 1 coul dn, t tell you.


Q Who? A Why, they used to go to the beach.


Q But what neighbors, what ones? A Well, there were


!lou know theBut 1 am asking youfor their names.


25 people that lived up arouni the hi] 1 where 1 did.


261 Q


I
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month ago or more she rode with me) went to the beach.


Q Did Emmens ride with you? A His wife and boy.


Q, Do you -know' his wife? A Yes.


Q W:hen did he ride wi th yeu? A 1 don't know when. A


A That \vas her first trip with me that 1 have any recollec


tion of.


Q Never saw her but once onthe car? A That is all with me


Q You know-how about the Caseys? A Just once.


That was her first tr ip?


•


of your neighbors? A 1 know a couple of them) yes.
is


Q Who are they? A Well)/it necessary for me to state nam


of my neighbors?


Q Sure. A Emmens is one and some people by the name of


~as ey •


Q A month ago) how often?


1


2


3


4


5


6


7


Sj


91
10


11


12


13


14


to ride with me in the morning gOing into town.


Q Pow often? A Oh) four or five times a week.


Q Which) 4 or 5? A Well) 5 times a week.


Q Not 41 A Sometimes. some weeks it would be only 3,


Did you ever see anybody


A It all depends in what direc


1 don t t care wh ichway you were


yes) 1 have" had people--my superintendent usedA


Just once with the Caseys.


Ei ther direction.


gOing.


times.


21


22


23


15 j Q


16 II


more than once that you knew?


17 I Q


lsi
19 I
20


on tte average.


UR· DARROW·


24 I Q


251
26 ,


I


And sonJe weeks once or tw ice?


That is aJ 1.


A No) about 3 times







1 REmRECT EXAMINATION.
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2 MR· FREDERICKS. Q ~.1r. Wolff you knew was a candidate for


3 the counsel at the time. This was a time just prior to the


4 city election?


5 UR. DARROW I ot ject to that as leading, your Honor •


•6 MR. FREDERICKS. AJ I right) I wi thdraw the quest ion. That


7 is all.


8 'THE COURT· We will take a recess for 5 minutes. (Jury


9 admonished.)


10 MR. FORD. Just a moment, if the Court please.


is one of the men that was--tha t man, stand up. Was that


.just a short while) '--® was talking about street car work.


1 never knew the man was connected here whatever.


THE COURT. Wait a moment, Gentlerren.


tAR. DARROW· May 1 ask one more question?


MR' FREDERICKS. 1 want to ask this witness if Mr. Belcher


11
1


12 I


13


14


15
1


16 j


171


a man talking to you yesterday? A He came in yesterday


18 MR· FREDER 1CKS • That is all.


19 MR· DARROW' May 1 ask him one or two questions1


20 MR' FPEI::F.!ilCKS. Was it in the District Attorney's office


21 that he talked to you'? A over in the ante room, 1 guess


22 that is what you call it.


That was in the witness room ~!r. Belcher talked23 MR. DARROW


24 to you.


25 MR·FREDERIGKS. Was it on this floor?


26 I A It was on this floor) yes.


I
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1 MR DARROW: Were you wer in the District Attorney's of


2 fic e) on th e 11th floor? A yes, I have been up there.


3 Q Well) what times that you vlere at the District Attor-


4 ney's office) v.as the time 1£1" Belcher talked to you?


5 A No.


6 Q
•


Will you describe ur Wolfe? A Well) Ur Wolfe, what I


7 moVl about Mr Wolfe) he was a man, tall, 81 ender build with


8 gray hair.


9 Q And a mustache? A No) I think he was a smooth-shaven


10 man.


11 Q All the time? A Yes) a.ll the time) now tlRt I think


12 of it.


13 Q Eow lOl1~ sinc e you seenhim? A Oh) I haven't seen him


14 for over 6 months.


15, Q You remember '."hether this ro.an here used to ride with


16 you on Sundays? A No.


17 Q 1Jr Appel? A lIo.


18 Q Don't remember him? A No.


19 MR DARROV!: That is all.


20


21


22


Trill COURT: That is all. Gentlemen) bearing in mind your


admonition, vie \vill take a recess for 5 minutes.


(Aft er rec ess. )


23 THE COURl:': There was some little levity this morning just


before recess) and I want to~ate again there is no time


or place in thESe proceedings where tmt is appropriate.


It must not be indulged in at any time. I do not ~ish to


24


25


26
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1 discommode the peopl e that are interested in this trial,


2 but if the Il1.atter is done again, t here will be a great.


3 reduction in the nUI!1ber of seats in this court room.


4


5
•


GEORGE E. STEWART, a v,1tness called on


6 behalf of th e prosecution, in rebut tal, being first duly


7 sworn, testified as follows:


8 DIRECT EXAmINATION.


9 J.rcR FPJ1:DERICY,J3: Vlhat is your name? A George E. Stewart.


10


11


12


Q


Q


Where do you live? A sherman.


What is your business? A Street car conductor.


Vi'hat vas your business in November and December of


13 last year -- 1911? A Street car conductor.


Shenman for Los Angeles, v,hat times?


llR ROGET'S: What morning v!as this?


Q And on vrhat line were you working then? A Colvgrov e ,


hS erman.


14


15


16


17


18


19


20


21


Q


Q


A


Q


You run through El Centro? A yes sir.


El Centro street, is what I meant; you understood?


yes sir.


Now, what car in the morning, what time did you leave


22 I~R FREDEPJCKS: In November and Decembr of 1911.


b.vo of your runs? A yes sir.


Do you lmow a man by til e name of Frank E. Wolfe, who,


23


24


25


26


A


Q


5:11, 6:41 and 8:11 and 9:41.


All right. Now, you left at 8:11 and 9:41. That vas







st ric ken out.


abont how many tim €S 2. week did he ride wi th you on the


if he answered it. I didn't hear it. 01:j action overruled.


8:11 and the 9:41 car?


you during t he mont h -- during the month prior to


TP..E qOURT: yes.


:':"R JffiEDERICKS: }Tow, lrcr Ste\"Jart, how oft en di d he ride wi th


UR rARRO\': : EKe ept i on •


HR FREDERICK.S : The ans....rer is resto red?


7024


the month of november -- during these months prior to the


election, prior to the 5th of December, 19l1? A yes sir.


at that time ViaS a candidate for the city counsel on the


Socialist ticket?


Angeles on either your 8:11 trip or your 9:41 trip daring


THE COURT: Strike it out for the purpose of'the obj ection,


MR DARROW: I object to the last part of it.


MR FREDEHICKS: part of the d esc ripti on, your Honor.


MR DARROVT: It is not description of a man to say he ',vas a


candidate for office.


IffiFREDERICI'J): Yes, I thiilkit isl


THE COURT: Obj ection overruled.


,
fER BARROW: V.ai t a moment. We obj eo t to t m t as inc ompe-


tent, irrelwant and immate:::'ial, and not rebuttal, a.nd not


being of any certainty that could be evidence in any case,


collateral to any issue. I Y,'ould like to have the answer


IJRFREDERICKS: Answer it. A I know him by sight.


Q State ,,:het ber or not he rode Vii th you coming into Los


I 1


I 2


3I 4


f:i


6


7


8


9


10


11


12 I
13


14


15


16


17


18


19
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23


24
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HR RRROV!: I obj oct on the grounds stated before, and on


the further ground it is leading &ond suggestive, and on


the further ground you must 18.y the foundation first asking


if he knows. There is no foundation laid for this ques-


tion.
0'


TEE COURT: I think that is right, if I remember it cor


rectly.


HR :EREDERICKS: I do not t.hink vre have to ask the wit-


ness if he knows a thing.


THE COURT: I am sor~ to have to differ with you, but I


do.


lrR FREDERI CKS : All right.


MR APPEL: There is another t.hing-


THE COURT: The obj ection is sustained.


MR FREDERICKS: I asked the Witness, "Did he ever ride with


you durip~ that time on the 8:11 and 9:41 trip"?


1vrR RaG ERS : On the same day, on th e 8 :11 and 9 :41, that


question destroys itself.


1m FREJ)ERICK.S: yes, 0 r the 9 :41 and the 9 :41, the same


thing, one does not destroy it, I think the qu estion is


perfectly intelligible, a.t least, to me.


THR COURT: I suppose that refers to the month prior to


the election?


I'-R FREDERICKS: yes si r.


mit me: lIr Wolfe was on the stand; he is a '{fitness, he


Your Honor, here is the idea, if you ,viII PliR APPFL:
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1 testified to a certain date and how he came on that date.


2 Now, on cross-examination, of course, they had the right


3 to go into the q estion of wIv it 'was he remembered on that


4 date, and in a g ener2.l vay, Cl,sked him as to vhat his habits


5 were of coming in on the days before, 8,nd days after that,


6


7


8


9


10


11


12 I


•
for the purpose of testing his recollectioIl, and testing the


accuracy of his testimony, but when you undertake to impeach


a witness and you ~ant to prove certain facts and cir~um-


stances which directly impeach him, you must call his at


tention to those things first. They sh:mld have said to


himJt isn't it a fact that either -- in order to prove--
-


TEE COURI': I do not think this is an impeaching question.


13 lill APP:BL: It is not rebuttal, thEn, your Honor. You must


14


15


lay the foun:lation.


THE COURI.': yas, I think it is rebut tal. Answer th e ques-


16 tion.


17 IvTRI!\RROW: Just one minute. We \7ant to put in the obj ee-


18 tion on th e same ground sas stated to the last question.


HR FREDERICKS:, Do you knov: hoVl often he rode y,ith you,


THE COURT: Obj actioll overruled.


JiTR DARROW: Ex:c eption.


THE COURT: Do you vant the question read? yesA


Yes si r.


yes sir.


(Last question read.)


A


A JUROR: A little louder, pI Ease. A


sir .•
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hoW' often each week he rode with you on one or the other


of those two trips? A Once or t\nce a month -- once or


twic e a vreek.


•







is about even.


r,ROSS-~XAMINATION.


tf there is any question--MR • FREDER lCKS


Q Onc~ or twice a week. And how often did he ride With


you on the-·-and ho?/ WciS' that divided between the 8:11 and


the 9:41 trip'? A Well, as near as 1 can rerriember that it


Q About .even? A yes, sir.


Q Now, what tire,e does that 8:11 car pass El Centro street?


A About 8:20.


Q And what time does it come to Los Angeles? A 8:50.


Q And your 9: 41 car, what time does that pass El Centro


station? A About 9:50.


Q And what tirre does it get to ,"os Angeles? A 10:20.


Q And you say be rode on that about as often as he rode


on the 8 :20, is that correct'??


MR. ROGERS. 1 object to that as mding.


MR. FREDERICKS. All right, he said it. Withdraw it.


MR. APPEiL. He did not state it.


MR. DARROW' He has testified already, anyway.


MR • FREDERICKS. Yes, all right. That is all.


MR •. DAR'!?OW • Q Wher e ar e you rtm ning noVl? A Van Nuys


1 ine.


Q pow long have you been running that? A Since the latter


part of February.


MR • DArROW. Hew lon g? Read that.


1


2


3


4


5


6


7


8·


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23
II


24


25


26







7029 I


1 (Last answer read.)


2 Q Did you run on t1"Ja other line up to that time? A Well,


3 yes.


4 I Q The same run? A Yes, sir.


5 Q Tbe same run? A ies, sir •
•


6 Q HOW lorg were you haVing that r'IID? A 1 am not sure


7 . about that, 1 think it W?,S about 8 or 9 mon tts •


8 Q When did you begin the other run through El Cen tro?


9 A About May of last year, 1 am not sure about that •


10 Q Not sur e1 A No, along about that time.


11 Q Did you run anywhere before that? A yes, sir •


12 Q Where? A Hollyw'ood line, HOllywood-Venice.


13 Q How long have you been running street cars? A About


14 4 years.


15 Q How well do you know Frank Wolff? A 1 know him by


16 sight, is all, he was poi ted out to me.


17 Q All you have done is to take his ticketl3 and take his


18 money, and somebody told you who he was? A Yes, sir.


19 Q Is that right? A Yes, sir.


20 Q Now, ~~s there any ~ifference in the hours of his rides


21 at different montr:s? A No, not that 1 know of.


22 Q You have not any idea of any difference from one month


23 to another, is that right? A Yes, sir.


24 Q As far as you know, when he rode in February or Jan-


25 uary, he rode the same times as he did other timesm


2G I Aye8, sir.


I
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1


2


3


Q -You have nothing to fix in your mind as to when he rode


or when he did not ride? A Only those two trips, that


is all.
4'


Q 1 mean the datee on which he r ode and the dates on which


he did no~ ride? A 1 don't--


he was a late rider, a late traveler, he didn't come in any


earl.ier, and 1 don't remeolber seeirghim any later.


Q Is there anything to fix in your mind any particular


regularity of his ridir:g on YC'lir 8:11 car? A Only that


Q 1 want you to urderstand me, when I ask you a question,


so that if you don't understand it let me state it again.


Is there anything to fix in your mind on what cate he


rode? A What date7


A No, sir, not any particular date.Q yee.


5


6


7


8


9


10


11


12


13


14


cars the first one you would see him on would be the 8:11?


Q Weu1d you swear to any time he went onthe 8:]} car?


A


6: 41 •AWhen was your car before 8:117


That is all you mean, when he would take any of your


him coming in at that time.


You mean he didn't come in at 6:41?


A Yes, sir.


Q Ar:d you remember it. You would swear he never. went in


on the 6:41, would you? A He might have went in there one


20


21


22


23


24


15 Q


16 Q


171 of
I


18 I Q


19


Not any part icu1 at' date, no.


You have not any spec ial .renlembrance







1 at all, have you? A Only all that he went in


70~
on those


2 two tr ips.


3 Q That you have seen him on each of these cars? A Yes,


4 sir.


5


6


7


8


Q But that is all, isn,t it. '7 A Yes, sir.
•Q The 8:11 car, is that a crowded car or otherw ise?


A Pretty crowded.


Q, And do yOt: know anybody except Frank Wolff who was in the


9 habit of coming once or tw ic e a week on the 8: 11 car?


10 A Yes, sir.


11 Q In ~Jovember last? A Well, I couldn't say. as to that


12 date.


13 Q Can you swear to anybody that was in the habit of going


14 once or twice a week? A Yes, sir.


15 I Q, ~ast November? A ,Yes, sir.


16 I Q Who? A Well, there is Brown, a fellow by the name of
I


17 Brown, a bartender over here, who went to work about' tha t


18 t iue .


19


20


21


22


Q Just a minute. Ttis Brown I ived near you? A No, sir.


Q Who..t '/ A No, sir.


Q Di:l he always come on the 8:111 A Not always, no.


Q, How often 1 A Well, sor.e -seeks he would rid e every day


Yes, sir.A


Well, about a week.AOr more than a week?


24 I Q,


25 I not ride at all for a week1
I


261 Q


I
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Q And you would not swear that he rode every day in any


week, would you, ttat is just your impression? A Yes, sir.


A JUROR. A little louder, please.


MR. DARROW- Q Do you know of anybody whom you oou1d say


rode eith~r once or twice a week in November on the 8:11


train? A Well, yes, there were quite a few regUlar


riders there, left Sherman.


Q \That 1 say is, anybody who rode once a week or who rode


twice a week, do you know of any Buchperson, can you


give me the name of any suc~ person in November? A No, 1


cannot.


Q (')r three times a week? A No, 1 cannot recall any right


now _


Q Can you in October? A No, sir ~


Q January, getting closer nOVl,can you in January?


A No, sir.


Any of your neighbors ride with you?


Anycody you


No, sir.·A


well acquainted with ride with you,are


Oh, yes.Aever?


24
I Q
I


25 I Q


261


I







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


Q Who? A My wife rides with me •


Q When did she ride with you last? A Two weeks ago


Sunday.


Q Wl-'en before that? A A week before that,


Q What djiy of the week? A Sunday,


Q When before that? A Oh, it must have been a couple of


months before that.


Q Ib you know whether it was a couple of months? A yes,


sir,


Q On another Sunday? at· No, 1 can't s·..... ear to the day.


Q Can you swear What day of the week it was? A No, sir.


Q Where did she go? A Went to Van Nuys,


MR. KEETCH. We object to that as incompet-emt, irrelevant


and immaterial, not proper cross-examination.


THE COURT' Objection overruled,


MR. KEETCH. 1 think as a test of memory he has covered


that suff ic ien tly •


MR • DA!iSOW. Have 1 sho1J!Il. he ha.s not one or has?


MR. KEETCH. A matter of four of five months.


THE COUR T. Objection overruled.


MR. DARROW' Q Do you know whether she rode with you in


November? A Yes.


Q When, what date in November? A 1 don,t know the date,


24
1


1 know she went to town, though.
25 n


I
"" How m'¥ly times? A 1 v'{Quld say two or three times.


26 QI Do you know whioh? A lIro, air, I do not.







1


2


3


4


5
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Q or the days of the week? A No.


Q Or which car she went on? A She went in on the 9;41.


Q You know she ordinarily would not get up and get around


in tirEB for the 8; 11, that is the 'Nay you know that?


A Yes, sir.


6 Q Do you know anybody else but your wife, acquaintances
71


of yours who ever rode with you? A No, 1 do not.


out to me.


Q, Well, you had acquaintances rid-g with you, dnn't you?


A Yes, sir; 1 don't kna.v their names.


Q Hayen1t you got acquaintances that ever ride with you?


A 1 couldn't quite tell their names.


Q is there anybody that you know out there? A Yes.


Q Is Frank Wolff the only person whose name you know?


A . 1 would not have known him if he had not been pointed


Q Who pointed him out? A (No respon2e.)


Q Don't you reme~ber now--


MR' FREDERICKS- Wait a while, you asked him a question


likE3 that, he is thinking.


THE COURT. Yes, let him take his time.


MR.. DAPPOW - All right, take all the time you -llant.


A Rosenberg, Dick Rosenberg, 1 think is his name.


Q When? A Along about the middl e of Noveuiber.


Q. Vihat time in november 7' A About the middle of Noverr.ber,


Fe is an operator of aA


the lOth.


Q Who is Rosenberg?


8


9


10


11


12


13


14


15


16
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22
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24


25


26 ,


I
I







picture machine.


THE COURT. gave you finished?


Q Would you say it was the midd1e of November? A Well,


Q And sometime in November is the first time you knew


A Well, it seems to me


70~


Frank Wolff by sight even? A Ye~ sir _


Q When in November?


MR- FREDEp.lrKS· Wait a moment, the witness started to


say some thing 0


A Yes, sir, 1 have finished.


MR DARROW. Q When in November?


about the middle of it.


Q But YQU don t t know th at J do you? You coul dn, t know it?


A 1 know it was about th at time.


1


2


3


4


5


6


7


8


9


10


11


12


13


14
about the middle of November.


15 I
Q Uight have been the first or last, mightn 1 t it?


16


17
A 1 jUdge not.


MR. FORD. We object upon the ground it has been fully
18


I
answered.


19
THE COURT. Overruled.


Q And did anybody else point him out ever? A Well, he


passed b is cards around, his photogr aph was on the caras,


his 1 i thogr aph •


Q Did anybody else point him out to you at any time?·


20


21


22


23


24


MR. DARROW. Q You mean about the 15th? A Yes, sir •


No, I think not.


You think yeu would have known him from his photograph?


25 A


I26 : Q


I
I







Q Did he have a mustache? A No, sir.


1


2


3


A Why, yes.
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1


line when you was running that line, yith whom you had a


No, 1 don,t know any names.


Q A~ody whose name you ever heard? A Yes, 1 have heard


any-body had told you that was Frank Wolff? A yes ,s ir •


Q Anybody ever tell you since; point him out to you


sine e? A No, s ir •


Is there anybody eloe on tha


speaking acquaintance? A Ye~ sir.


Q 1 mean pa. ss engera? A yes, .air.


Q 1 mean passengers, who? A Viell, 1 don,t know their names.


Q Now, to come back a minute:


6


7


8


9


10


11


12


13


14


15


MR' FORD. To catalogue his neighbora? 1 object to that


m'DARROW_ 1 didn't aay catalogue his neigbbors.


!'R • FORD. You said do you know their names.


Q Can you recall any naILe? A No, air.


Q Your neighbors used to ride with you didn, t they?


A Well, 00 ass ionally •


Q Don,t you know y'.mr neighbor 6 '? A Oh, yes.


Q Who are they? 'lib. at were they at tha t time?


as irrelevan t and immaterial.
24


25 I


26 ,
i
I
!


16


1


the names.


17 I Q Who? A 1 can't recall them.
18 '


19


20


21


22


23
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best evidence.


neighbors? A Sure.


city direQtory of Sherman would be better evidence--the


MR • FORD· Objected to upon the further ground that the


Objection overruled.THE COURT


A They lived in Sherman, qUite a number of them.


MR. DARROW. Q Well, who?


THECQURT· This is to test memory.


MR- DARROW. Q Can't you tell me the name of one of Y0ur


1


2


3


4


5


6


7


8


9


10
Q


11 ,..,
~


12


1


A
13


14


15


16


17


18


19


20


21


22


23


24


25


26 !


I


Who lives next door to you? A The Goodings.


Let's take Gooding. Did he ever ride on your car?


Mrs. Gooding.







Q In what month? A All the time that I had tlRt run.


Q V!ouldyou &rear that 11[rs Goodi~ rode with you three
•


or four times a week? A Yes sir.


Q Did Mr GOoding ever ride vIi th you? A He \vas my motor-


Q Did she fNer ride on your car? A yes.


Q How often? A Oh, three or four times a \"Jeek, some-


Q You didn't have to take any fare from Mrs Gooding?


A Oh, yes; supposed to.


UR FREDERICKS: Objected to as immaterial.


HR DARP..OW: That is right.


THE COURT: Obj ~ tion sustained.


MR DARROW: Who is the n €}Ct door nei~hbCil'r beyond Gooding s?


A Cheatam and p.art.'


Q Cheatum belong to the company or work for the company,


I mean? A yes.


Q Did you have any nei,ghbors Uat didn't work for the


company? A Nth; it is pretty hard to get neighbors out


there that don t t v.ork for th e company.


Q F..ave you got any neighbors that v;ere not 'c:orking for


tha t company? A No.


Q And you didn't lmow anybody that v.as not v.orking for


the company? A Oh, yes; I kn'6W people that were not


working for th e company.


Q But you can't tell the name of one; is that right?


times.


Illan.
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2 Q


3 Q,


4 Q
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yes, I can tell the name of them.


Who? A Martin.


Did he ride wi t h you? A yes.


When? A Well, he v;as not a r egule.r rider t tere; he


5 rode once in 8. while •


6 Q


7 Q


•
How often? A About once a month.


Would you swear it was once a month? A Well, take


8 it the vIml e year round.


9 Q You don,t kn~l ho w often he rode, do you?


10 1JR FREDERICKS: Now, may it please the court, the witness


11 said he did.


A He rode abut once a month.


Q That is the best of your jUdgment looking back there, is


it? A Yes sir.


Q That he proba'l:)ly rode about once a month; is that right?


A yes si r.


Q And you Vlouldn't remember any particular time he rode,


!
15 I


!


12 ]ffiDARROW: I am asking him.


13


14


16


17


18 ,voul d you? A Well, he came over t hel'e one e in a while.


19


20


21


22


23


Ee luna store ovef there in "Sherman, and lived in Colegrove.


Go over there to open once in a while on my car 7hen he


would miss same other car.


Q One e in a vIhil e he 1:roul d go over on your car or som e


other car to open his store? A When he missed his car.


24 Q, You donlt know when or how often? A probably once a


25


26


month.


Q You don,t know vlhen, do you?


liR F?JJ:DERICIill: Th e Y.ri tness is ,;iving his bestnn8eu~mentl'R!"RY







1 I thinktbat is answered.


2 HR IJA.RRO'\V: Let it go at that.


3 acquain ted yJi th? A yes si r.


7040


That man) you were well


Did he live near you? A No, he lived in Sherm~n some-


Q Talk wi t h him and he v:i t h you? A yes sir.


Q .And you don't recall any other man you know not connect-
•


ed vrl;:th the company that ever rode wi th you? A This


not definite.


B.osenberg, yes.


IrYell he,


Do you ID10W which; once or t~vice? A No, once or twice.


You YfOuldn't pretend to say that, \vould you? A No)


Q


Q


would ride probably once or twice a vleek.


Vas l:'e in th e habi t of riding va th you? A


vrhere.


4


5


6


7


8


9


10


11


12


13


14


Got anybody tffi t rides once a week? A yes.


Vfuo is it that rides once a week? A Well, we got


15
1 Q


16 I Q


17 Q,


Wh ere are you running now? A Van Muys line.


JIlR FREDEP.ICKS: We obj ec t to the question and ""aintain it


is not fair. Testing the memory -- it requires a witness


regula r riders over t here. It is pretty hard to say, and


v\~o is rides once a week?


If counsel knew somebody that came in from there and
I


himhhw<IT1.any times that man came in during the month)


Q


nd)t only to dig up the name and desc ription of some person


and then add to tInt the number of times he comes in.


pick out that just goes out once a week.


18


19


20


21


22


23


24


25


26
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would be a fair comparison vdth his memo~, but it simply


doubles that proposition now to make him dig out the man. I


THE COUHT: VIell, the'Ifeight is for th e jury. Obj ection over


ruled.


5 URrARROW: Who do you say ri des on ee a· week ? A
•


Fred


6 Wedding t on. I


7 Q, Does he ride just once a \\eek? A Well, just about tmtl·


8 Q, Do you know whether it is onc e or twic e or one e in two


9 weeks? A Some weeks he rid es two or three times; som e


10 times onc e.


11 Q


12 I Q


13 Q


And sometimes not at all? A No, he always rides.


SOme v,eeks two or three times, and som e once? A yes.


And v!hen vas t.he last '.':eek t:mt he rode \vith you just


14 onc e? A He rode '.crith me Sunday.


15


16


Q


Q,


That is the last time he rode? A Y/es sir.


'Nhen was the 1a st time before t bat? A Wednesday of


17 last "'.eek.


18 Q. \Vhen befo re that? A A week ago Sunday.


19 Q,


20 Q,


21 Q


Was he on some excursion? A No.


Going to the beach~ A probably going to the beach.


And that is just last week and thev,eek befo:ce, isn't


22 it? A yes sir.


23 now, do J-~ou remember -- you a re talking vri th referenc e


24 to Frank Wolfe's riding; the general custom?


25 rm FREDEHICY...B: Obj ected to as argumentative.


26 TEE COURT: Obj ection sustained.
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1 sER DARROW: 'Vlho saw you in referenc e to coming h ere in this


2 case? A I don,'t mow vrho they were.


3 Q


4 Q


5 Q


6 Q


7 Q


Vmere? A On the car.


When? A About July 28th.


Somebody tha t VIaS ri ding on th e car? A Ho sir •
•


Where di d they see you? A At the Hill street station.


Paven't you any idea who it vas? A Well, I supDose


they had a rig ht --8


9


10


Q


A


Ead you no idea v:ho rev: you or where they came from?
Who


I had an i~eahthey came from. They had a note from the


And don't you know "'.ho thelYl...an or men v,ere?


And you didn't ask them v,ho t~ were?


a note fram the Superintendent.


Superintendent.


}To sir.A


A Uo, th~ had


TVIO.A


A


Was there one or two or more?


They bad Em inter,view?


11
I


12
1 Q


13/ Q


14
1 Q


15 I
16 j


Q


-
Q What else? A And if he rode on my car ever.


Q. And what else? A And v.hat trips they were.


Q And how often? A yes sir.


Q Asked you for any particular date? A Yes, I think


me-" Frank WolIe.


they did.


\~t day? A I think that vas }Tovember 28th they were


Vfuat did you tell them about Uovember 28th? A


.And what di d they say to you? A They asked me if they


Q


Q


Q


asking about most particularly.


17


18


19


20


21


22


23


24


25


26
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line of questions.


Q. 'Whereabouts? A . In the P..all of Records.


Q. Who did you see there? A I don,'t know the(~entleman's
•


name, who I seen.


he rode on your car, and whether he rode on your car on,


the 28th; is t hat right? A Yes sir.


Q. And the m.me questions were asked before? A yes sir.


Q. You haven't any idea who that was? A I have an idea,


no sir.


Q. District Attorney's office? A District Attorney's


Q. You don't lmow ',.no it V'.fas? A I don·, t lmow his name,


offic e.


Q. He asked you wh et her you lm elY Frank Wolfe an d 'llh eth er


yes.


you have an idea, and he s~id yes.


llR DARROW: Perhaps counsel is right. I understood him


Q Talk wi t h you? A yes sir.


Q. what did he say to you? A He asked me about the same


Keetch? A I told you, yes sir.


L.trR FREDERICKS: I submit t he question lvaS not fair: and


Q. WelJ., y,ho? A The gentleman sitting right there.


HR :EREDERICKS: Referring to l~r Keetch.


MR DARROW: You mean you only have an id ea? Was it Ur


swear· to it what day it vas.


Q. V'hen did yousee anybody again in connection with it?


A .July 31st.
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Q In the passage or outside office or private room?


A Out in the lobby ,and in a private room.


Q. Did he ask you the same questions? A Didn't ask me


any questions.


Yes


of


A


twic e.


A


time,


A I tried


no, not all th res times;


T",./ic e.


them any da. t es, could you?


si r.


A


A


give


yes


I don,t think it is important eno~~h to


A


Not as to November 28th.


I don,t think Mr Darrow understood the answer.


A


You couldn 1 t


Row many time s ?


All three times?


Did they take dovm a 'written statement from you the


In t he District Attorney's office you saw him?


course?


other times?


Q.


Q.


Q 'You told them the &~e story at Each time?


tOJf yes.


Q. And you cQuldn' t ::r, iv e them any dates at any


sir.


1 to answer differ.ently before.


2 THE COURT:


3 I didn't.


4 lfR FREDERICKS:


5 take up the time.,.
6


:r~rR DARROW: I don't, either. And he asked you the same


7 questions? A yeS sir.


8 Q. When di d you s ee anybody the re cgain? A Yesterday.


9 Q Vmo di d you see, then? A I don,t know his name.


10 Q. That vas not Mr:Keetch, I take it? A No, I seen him


11 I passing through the hall.
12
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REDIRECT EXAHlNATION


Q You 'wouldn't Slrear you did not, vould you? A No.


MRDARROW: That is all.
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A yes sir.


A I c oul dn' t roy as


Yes; I think you are


didn't.


And you would not pretend to? A No.


v"\as Ruff with you when a man saw you at the tarn?


l'io.


You lmovr him, don't you? A
•


speaking of Conductor Ruff.


Q Yes sir. A yes sir.


Q V~s he wi t h you in the Di strict Attorney'S offic e? .


A Yes sir.


Q 'JIhen]!J[r Keetch ,"'as talking with you? A l'l'o, not at


that time. He vas there yesterday.


Q By the way) do you lmovr vrho your mo t 0 rman \~S in


November? A J. W. Gooding.


Q And is he still your motorman?


Q. Did you ever see me on yonr car?


I did.


Q


Q.


A


Q,


?erR FRELERICKS: You have been a street car man for a


number of years) you said -- I withdraw that and start


something else. You say that it VIas along about the


middle of November that lrr ROsenberg pointed' out Hr JUff


to you and gave you one of his cards? A He didn' t~ive


me 'one of his cards. I don't know as one
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1 handed directly to me. I seen then on the car vrith his name


2 on.


3 Q That is right. Now, you had noticed this same man,


4 ~Tr i;![olfe, on your car before that time, but you didn't


5 lmO'l! ',"fhat his nameYJas; is that the idea? I',


•
6 11ffi APPEL: That is leadin..3.


7 1fLR FREDERICKS: It is leading, but it seems tome so hann-


8 less. Simply clears up a matter.


9 l'j~R APPEL: It is repetition of these hannJe ss rn.atters.


10 FR FDEDERICKS: I 'will withdra-.yit. I will get just \'That


not you had seen him on your car before this time vrhen


Before you'·;vere told WID :Mr~ vas, state vlhether or


11 I am 8,fter, but it will take longer.


121 Q


13


ROsenberg to ld you "ho he was? A


Q Sometime before?


MR DARROW: That is leadin.g, too.


yes si r.


You might ask him how


served the habit of those ,fll0 ~o out to seek for office,


the.!l1.an is. p-e might be carpet-bagger, and some are more


ER ])REDERICKS: I don't care Enough about it. You have ob-


long.


ER FREDERICKS: yes, a Ii ttle bit.


HR APPEL: It all depends on what kind of a politician


endeavori~ to impress their business and name, and so


fort h, on street car men a few dc'l.ys -- a few Yfeeks before


el~tion, haven't you?


]iTR ROGERS: Are vre getting some personal experiences?
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Do you remember the first time you ever saw 1JTr Wolfe


Do you remember when? A Well, it was along last :tall


Q You don't remember that you ever saw him l.mtil last


fallon your car? A }Tot until he ·,'.as pointed out to me.


11R FREDERI CKS : That is all.


7047 1
RECROSS-~~INATION


Do you remember the first time you wer $W


I· didn, t have any particular reason to notic e


•


on your car? A }To, I don't.


any one man.·


sometime.


dignified.


Hr Wolfe on your car? A > I didn't:set the question,.


MR DARROW:
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THE COUR T• ("jver rul ed _


k~ - DARROW.Q How many--hage you any knowledge as to how


long ;(!r. Wolff has lived out there? A No, air.


iur;ater ial _


out the middle of November, you say you donlt remember ever


Q You had been running 4 or 5 months before you saw him?


A To know bim, yes.


Q Before you can say you ever say him? A yea_


Q You know he had been living out there about 8 years,


do you?


MR. FORD- Objected to as irrelevant and immaterial.


~~ - DARROW. Q You don't know? Have no idea how long be


had been living there?


MR • "FORD. Objected to as incorrpeten t, irrelevan t and


Q You dontt remember ever seeing him until he was pointed


seeing him on your car until he was pointed out on your


car? A 1 had seen him.


Q Well, when was the first time you ever saw him, do


you know that, before he was pointed out? When was the


first time you ever saw him riding on any of your cars?


A Well, 1 guess about--l remen,ber seeing hirr, about along-


about a month before he was pointed out.


Q Now, the first time that you remember ever seeing him


was about a month before he was pointed out? AYes, sir.


Q How long had you been running there? A At that time


about 4 or 5 months.
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24


Q,Now, didn't you say you went out ther e--began working


there in May? A Began working there on that run?


Q, yes? A Yes.


Q That is more than 4 months before November? A Yes, sir.


Q Anyway,. you had been since May. You remember it was the


first or middle or last of May? A No, 1 donlt. 1 don't


remelliber just when 1 took that run.


MR • DARROW. That io all.


MR. FREDERICKS. That is all.


(Jury admonished. Recess until 2 'P.M.)
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June 4, 1912. 10 o'clock A.M.


Defendant in Court ~ith counsel. Jury called; all present.


3 Case resumed.


4


5 EERT H. FRMUauIN, on the stand for


6 further cross-examination.


7 .iJilit: RO GEB S : !.!r Franklin, --


8 THE COURT: Wait a moment. if you ~ant, !1r Rogers,


9 12 ~OG-;;;n:3: rie are both short a man.


10 record~


f.!r Appel has my


IdR. FR:SDERICES:
11


12


THE COu~T: I think they Viill be here --


Yo II needn't wai t fo r T.:r Ford.


13 ER ROGE?S: Iir Franklin, Viill yOll be kinll enough to tell us


18 Q HOVi many days after? A I don't kno·w.


,.., Approxima te it to the best of your recollection.
19


'C(,


20 A I never 11eld what you might call a consul tat con ',,:i th r.:r


~,


I
i


I


I
i


.1
I
t
I


14


15


16


17


21


22


23


24


at what date you had a consultation, the first time after


your arrest, wi th I.~r "Javis and IV~r "Darrow together.


iJ.. I conlcln't tell you the d.ato, !.:r "02ers. Shortly


after.


Darrow and T,lr Davis, except upon one occasi on that I


remember at the present time, v:hat you call a consnltation.


I have met them together.


VIell, v;hat is the first time you met thorn t08othor


after your arrest?
25


26
~,Ti.le re?


iJ.. I think the next d.ny.


A I think at r-·:r :'arrow's office.







1 Q


2 Q


3 Q


4 A


7/0


In the Higgins BUilding? A Yes sir.


Who. t tiTre in the day v;as it? A I don't kno i;;.


Anyone present pesides yourself, T.lr Dav is and ~.lr "Darrow


I think if my memory serves me correctly at this time


5 that JUdge i.1cnutt \vas there when I first went in.


6Q Are you able to recall the conversation occurring at


7 tho. t roo et i 11g ? A not a t th is time, no.


8 Q Or anything that was said there? A Oh, I.Tr "Darro\y,


9 yes -- Ur Darrow, I remember, asked me how !\lrs Franklin


10 was taking it, what she advised me to do; what my friends


11 advised me to do; what they said about it; who they balmod,


12 words to that effect.


this moment.


13 Q


'~
!
i


I
I
I


14


15


A


Anything else that he said that you remember?


Well, I qm not sure -- No, I don't remember now just at


16 Q You remember what ~r Davis said on that occasjon~


lection at this time and not later?


1m RO GSRS: I have a right to make that assumption under his


I1R I!"REDERICKS: That is ob je ctee. to, may i. t please tho


Court,. assuming that the v:itness can by an act of the ".;ill


recall.


f
~'


I
I,
I


17


18


19


20


21


22


23


24


25


A


Q


A


Q


Not at this time, no.


You expect to later? You say "not at thi s timen •


I may.


Well, would you be kind enough to exercise your recol-


--


26 statement that he may later.







1 THE COURT: Overruled. 771 I
2 A I don't remember at this time.


3 MR ROGERS: You don't remember at this time. I ar.l asking


4 you what the si gnificance is of "not at this time", may be.


5 A It might be possible, Lir Rogers, that you ,,"auld call


6 my attention to something that I would remer.lber after my


7 attention has been called to -l.j.. •
... \.i, i.f I do I will remember it.


8 Q With that understanding we v.ill pass to the next


9 meeting which you had vdth !::r Davis and Hr Darrow, and ask


'10 you when that \'I;as? A I don't know.


How long after the fF st?11 q


12 Q Where did it happen?


A I don't know.


A I don't know. I met Mr Davis


13 and Mr Darrow several times at hfus office. On one particula


14 time ahat 1 remember that was impressed on my mind, was the


Q Is that because on the 14th day of January you started


your attention to other C'onsultat ions or meetings or talks


cit ULW d by


II don t remember.


A I don't remember a second meet-


A


A No sir, it is not.


Be:fore vre get to the 14 th dlt" of January I vmnt to call


You rememboer anything that was sai d by ei ther one 0 f


Q


them on that 0 cas ion?


Q


one, do you remember?


with them, whatever you choose to call them. Now, the secon


making a memorandum?


ing at all at this time particularly. It is impossible for


14th day of January.


me ~o separate them and tell "hat happened at any particular


meeting except the 14th day of January.


15
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2


3


'Q When did start to make memorandum?
7/2


you a


A The 14th day of January.


Q You have been reading that memorandum from time to


4 time since? A No sir, I have not. It is not neces-


5 sary.


6 Q Didn't you say the other day on the stand you had
,


7 read it? A I said I had read it after Mrs Frm klin had


8 written it to see i£ it ~as correct. I read each entry


have not; I have read each day's as it was written dov,u,


might perchance be set dowh? A They "ere set dO\7U there


A No sir, II say, you read it from time to time?Q


'\ '-. ~~"


action I Viished to allude to it. It has not at this time


memoru, and as a protection to myself, any certain trans-


ip as short manner as possible so if I v.ished to refresh my


after it ~as made.


become necessary for me to do so.


Q Then you cannot remember the second meeting you had


~ith ~avis and Darrow; perchance you may remember the third?


after it was written, to see it was correct.


(~ The journal of the day's proceeding ; those proceedings
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conversations occurred and what was said and where they


the Higgins BUilding.


after my arrest, Within a week.


A Yes,


We might just as well


A Yes, mos t every day.


A 1 don't know ~he date. Shortly


A 1 remember some important conversation


A 1 think 1 have told the conversation,


A 1 am certain 1 didn't put the dates down,


A In the consultation room of his office in


After your arrest?


Did you ever see him alone after your arrest?


A 1 don t t remember, Mr. Rogers.


Q Well, now--


that we hadjif you want them 1 will give them to you.


Q 1 am goir.g to ask you for them. 1 would like first


to get sorre sort of a notion, if 1 could, as to when those


understand it;· any particular meeting at a particular


date at this time that I had With Mr Darrow or Mr Davis.


occurred.


.u
Q ffave you ever attempted to relatethe conversation that


Q


Q


ings. 1 said I saw Mr. Darrow almost every day.


examination?


occurred then?


sir.


1 didn't and it is impossible during that length of time


for me to give you any dates as to these particular meet-


Q When was that?


yes, sir.


Q ",n your conversation you told that, you say? A 1


think so. 1 have told the effect of it, at least.


Q Have you anything to add to what you said on your direct


Q Where?


2s 1
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No, sir.


1 remember more


A


A


MR. FORD. We submit, that is not a fair way to cros~


examine the wi tnesB, to carry in his mind what has been


-testified to, and by him.


THE COUR T. Ther e is no obj ection before the cour t •


MR. FORD. Vie object ,to it on the ground it is not a pro


per form of cross-examination.


THE COURT. Counsel should make their obj ection befor e


argument) then we know what it is. Objection overruled.


A Read the question. (Question read.)


MR • ROGERS. Q ~n that subj ect, of course" 1 mean.


A. Oh, you just want that SUbject?


Q yes, that SUbject with reference to that conversation.


A You don't want the conversation?


Q Yes, 1 do. 1 want all· the conversation you had wi th


Mr. D:lrro'N at your first meeting with him alone after your


arrest. A 1 don't know where that was. 1 said 1


remembered one meeting alone With :ilro Darrow in the week


following my arrest.


Q l s that the only one you remember?


Q Then you remember mor e than one?


than one, yes, s:ir •


Q 1 asked you a few moments ago if you had related the


conversation that o8curred at that time, all your conversa-


tion. A You asked me if 1 had anything to add to it.


Q Yes. Have you? A 1 am not certain as to--l would


not want to testify, because 1 am not sure but there
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was a s ta tement'made there at that converaa tion or another


one, if you want, 1 will give it to you.


you until later. 1 said, "Yes," that 1 had. He said,'


ffWell, if the arrangements can be made for you to plead


gUilty and get a fine 1 will see that you get $3,000."


room of bis office the week follOWing my arrest.


Q Well, we got it within a week. You cannot give us any


time better than a week, but, go on and relate it.


Ale ame in and l,tir. Darrow said, "Good morning", 1 said)


"Gcod morning, Mr. Darrow." He says, "Have you talked


to Rogers"--pardon me,--tthir. Davistt--pardon me·


A 1 can, yes, sir.


A No, he didn 1 t have


A 1 don t t think you want it.Go ahead.


You need not worry about me. Go on and tell me what the


Q He didn't say Rogers, then?


truth is about this) if you can.


Q Well, try it. A All right. Now, what is it you want?


Q 1 have told you 1 would like to have you relate the


conversation you say happened wi th Mre Darrow the first


time you met him alone after yo~ arrest? A 1 don1t


know when the first time 1 met him alone, 1 said 1 had a


conversation, 1 repeated it to you, !f.r. Rogers, and 1


don't intend to be pinned down to any particular time 0 1


had a conversation with Ml'. Darrow in the consul tation


Q


Q
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ete 1 Q Vlliy.didn't you relate that on your direct examination


2 v;hen you v;ere asked about it? A For the reason I was not


3 ~sked.


4 Q Weren't you asked for your conversations with Mr Dar-


A No sir, I was not asked anything5 row after your arrest?


about that conversation.
6
7 Q Weren't you asked for your conversations vii th Mr Dar-


ro~ after your arrest?
8


A I don't remember; I may have.


If it is in the record I was.
9


Q
10


Why didn't you tell that before? A If I was asked


about it I told it; I think I told it before.
11


r.m ROGERS: There is no use stating that, because that is


misconduct and a mis-statement of something that never


happened.


1m FORD: That is my recollection, and counsel does not


state it correctly.


12


13


14


15


16


Q You think you did? A Yes sir.


17 1m FREDERICKS: We object to counsel's statement on the


r.ere asked him as to these questions; the record is the


best evidence; it is taken down here in shorthand and the


examination went over several days and encompasses a great


greo. t di fficul ty v:i th the suggest ion made


But, it is not in there; you cannot'read it.


That is the


ma~y pages of sh~thand, and if counsel has any impeaching


questions to ask this witness I think in all fairness to the


Witness he should have the matter read to him.


ground that what the mtness testified to, or what questions


I,m RaG En s :
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\.II ,b..qelU \"8untp L~.. ..!bRa .


1 counsel. I really am not expeditious enough or troublesomo


2 enough to read something that is not in the record.


3 1.m. FORD: "tre 0 b ,ject to thd que stion in this: It is a well


4 knov.n fact:.· the v.-i tness is no..'-t allowed to testify to


5 anything except in answer to t;luestions put to the Vii tneas,


6 and the witness is not responsible for the questions put


7 to him by the prosecuting attorney.


answer is stricken out.


attempt to relate it, upon your direct examination?


By l\ir Rogers:


8


9


10


11


12


THE COURT:


lim ROGERS:


Q


The objection is good and sustained, and the


Exception.


Did you relate that conversation, or


A
13


I either related the conversation that I had with Mr


Darrow, or the conversation.I had with Mr Davis; I don't


Did you have any more than one conversation on that


subject with each one of them?


lleach one of themtl ?


Just wr~t do you mean byA


At different times, or together?


I had one with each one of them on that


sUb,iect.


Q


remember whim'h.
14


15


16


17


18


19


20 Q I mean Mr Davis and Mr Darrow. A At different times,'


or together?
21


Q
22


Separately. A Yes sir, I think separately and to-


gether.
23


24
Q How many conversations did you have ~~th NT Davia


That is objected to, may it please t~~ Co
..-


MR FREDEPICKS:


separately from Mr Darrow?
25


26
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1 as misleading, unless it is shown in the question that it


2 refers to thic sub ject.


3 IJR ROGERS: It does. I am referring exclusively to this


4 suq ject.


5 ME FREDERICKS: My objection is withdra~~ with that explana-


Numerous conversations with him on that subject.
6 tion.


7 A


8 Q Where? A I think on a cOt~le of occasions at my o~


office, once or twice at his office, several times at Mr
9


Darrow's office.
10


Q. . Now, I will ask you if you didn't answer this vr;ay,
11


:page 586, this is Mr Ford's question: "Q Did ;jrou have any
12


14


15


conversa ti on at any other time v.i th Mr Darrow in reference to
13


your case or the :plea or the result of your case? A . I nevef
discussed with Mr Darrow or any other :person anything 1n re- I
gard to my defense that va uld be put TI::p for me in the


16 at all
Su:perior Court, anything abou t·.mY cas£!one way or the other


17


18
in any way, sha:pe or form, other than this, upon one occ~-


sion; I visited the office 0 l' Mr Darrow when he told me that


Davis, he thought, had arranged for me to plead gUilty


one count in the information of attempting to brige


George 1l Lockwood and that I wo:'ld be fined the sum of
22


$5,qOO which they would pay, and that he would give it to me
23


for the :protection of' my family until I couild build myself
24 in the community, the sum 0·1' $:7,000." Did you say that?


25 A


26
I did.
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1


. forrru


MR. ROGERS· We will see. Read the answer of a moment


A For the


A No, he


A Which 1 did refer to a few moments ago, do yto now?


MR. FREDERICKS. The objection is--


THE COURT· Your objection is sustained, Captain. Frederick,


1 have it.


MR. ROGERS. Q Why was it--at this conversation 1 just


related to you was that the same one which y01.1 are


"Good mor ning", 1 said, lIGood morning, Mr Darrow. tl He


says, "Have you talked to Rogers~--pardon me-- lItu DaviB~,


Q Now, is--


TPE COURT. You wan t a rul ing on this?


pardon me."Q" He didn't say Rogers, thenl


ago and we wi 11 see if it is.


(Answers read as follows: "1 came in and :.lr. Darrow said


didn't have you until later. 1 said, 'yes ll , that 1 had.


He said, "Well, if the arrangements can be nade for you


to plead guilty and get a fine, 1 will see that you get


$3,000. Q Why didnTt you relate that on your direc t


examination when you were asked about it?


reason 1 wus not asked.")


1ffi. FREDERICKS. That is objected to onthe ground it is


not impeaching the wi tneslJ' testimony in any way, shape or
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has made the statelT'ent that those were the conversations,


780 I


NoA


A 1 think so, yes,


A ·1 think so.


Now, you say on several occasions that happened?


That is the one you referred to?


as 1 have read to you from the r ecor d?


Q


Q


1 did no·t.


sir.


Q Which the reporter just read? A Yes.


"Q That is the same one youspoke of when you spoke?


Q You did not? Now, is that the only conrersation you


ever had wi th Mr. Darrow alone about your defense, your


case, or any aspect ofi t?


MR. FREDERICKS. We objection to the question as being a


do-uble question. Now, this \"li mess has answered in regard
~


to conversations in regard to his defense; and he has


answered one way regarding that. That is, that certain


th ings occurred. Now, he has answered in regard to


conversations in regard to his pleading guilty and said


there were many of them, but he has the question now


doubled up and the answer would be absolutely unfair if


he a tternpted tp:answer them both. This \'1 i tness has s epara


ted the conversations which he had in regard to his defense,


as he ca~ led it, and eays he never had any except what he


has related, or perhaps said he nevrer had any, 1 dontt


remember, but in regard to his pIe 9.ding gUilty and ;I:r. Darro


paying him a certain amount of money in that regard he
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aId conversations in regard to that were many, and at
781 I


-say--and ask that question he has asked here makes· a


double question out of it and is unfair to the witness.


so to couple those two together and


A Very well,THE COURT' You understand the qwstion?


different times,


1


2


3


4


5


6 1 think •


THE COURT. All right, overruled.7


8 MR. FREDERI CKS We would like to have it read. (Last


9 question read by the reporter. )


10 A 1 never discussed wi th Mr. Darrow or any other person--


II 1 will answer that question my own way--l never had any


12 d iscu$sion wi th Mr. Darrow, Mr Rogers--Mr. Davis or any


13 other attorney in regard to my def ense. 1 did have some


14 conversations in regard to my pleading gUilty and what 1


15 mightpossi bly get.


16 MR. Rogers. Q Vlha t 1 arr. reaching now is t is that the


17 only conversation you had with l;lr. Darrow about your case,


1 c an 1 t do it.


about your defense or about any aspect of your case with


Q All right;. didn't you answer it this way. 1 am reading


A Read the ques tion


A 1 can't answer that question the


~.


any other time with Mr. ~arrow in reference to your case


from your own answer, page 586.


way you ask it becauae it will be necessary to separate it;


:.1r. Darrow alone?


first, please, so 1 will know what 1 am answering.


Q All right: "Q Now, did you have any conversation at


18


19


20


21


22


23


24


25


26







cussed with Mr. Darrow or any other attorney in regard to


-my defense that would be put up for me inthe Super ior Cour t,


anything about my case at all one way or the other, in


any way shape or form other than this; on one occasion


1 visited the office of Mr. narrow, and so forth. II Now, 1


am asking you did you ever have any other conversation than


the one .you have attenpted to relate with Mr. Darrow about


your case or your pleas, or anything about your case at


all one way or the other in any way, shape or form?


A you mean wi th him alone or in company wi th some other


person?


1


2


3


4


5


6


7


8


9


10
1


11


12


the pleas or the resul ts of your case? °A 1 never dis-


13 Q We will take it both ways. A Which way?


14 Q The first way, Mr. Darrow alone. A Well, Mr. Rogers,


15 tha t is a very very difficul t question for me to answer


16 in the way you ask it.


17 Q 1 am asking you-- ~uat wai t un til 1 get through.


18 MR,FORD. 1 ask the witness be allowed to finish hie


cBssing one phase of this case and possibly ~hat might


have been br~b t up where 1 tried myself--now, just a


19


20


21


22


answer.


THE COL1J1T- Go ahead. A 1 have a reco]}ction of dis-


23 moment, if you want me to repait that conversation 1 will


24


25


26


try to give it to you. Idonlt went to do it.


Q 1 don, t care what you wm t to do, Mr. Frankl in. 1 am


asking you to answer my question. Did you or did







hy


look it over,


cussed with Mr. Darrow or any other person anyffi ling in r egar


"Q Did you have any


1 except to it.


question for the Witness, of course, and of all the mis


conduct that ever 1 Baw in an attempt to give the wi tnesB


the answers we are getting the worst in this case, Sir,


MR , FORD. 'Page 588.


MR., ROGERS. If your Honor please, he can answer the


of that answer there were some objections made on the part


~f counsel and the succeeding question was, did you at any


time discuss wi th the defendant, Mr. Darrow, the poss ibili t r


of your going to the penttentiary upon such charge.


THE COURT. 1 will give Mr. Frmklin my record and let him


783


that is the question and 1 would like to have youanswer


it. A 1 think 1 did, yes.
~._---1r-11


Q You think you did. Then why inthe world did you answer


to my def ense that would be put up for me inthe Superior


Court, anything ab:mt my case at all one way or the other,


conversation at any other timewith Mr. narrow in reference


to the pleas or the resul ts of your case'? A 1 never t:dis-


in any way, shape or form other than this; upon one


occasion 1 visited the office of Mr. Darrow, and so_~~_~_~_._·--


.:;. Now, if you did have other conversations Why was it


you made that answer'?


MR. FORD Now, if the Cour t please, we desire that the


wbole of that record be read to the Witness. At the end


ibis way, this question this way:
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the defense of my case; what my defense might be, did 1


a suggestion. The witness haa the record of them. He


ought to have a clear field now in order to examine it.


A 1 don 1 t care to read it, thank you.


THE COURT. All right, youare entitled to it if you need it


Can you answer the question without readingi t?


A 1 haven't testified t6 anything this morning contrary to


what 1 testified to when that examination was taken ..


MR .. ROGERS· You agree, do you, that that is all the


conversation you had With him about your case at all one


A About


You understand it very well.


way or the other ,in any way, shape or for mY


appear in court for trial.


Q Anything about my case at all one way or the other?


A yes, sir.


Q In any way, shape or form? A Trot is correct, in regard


to my defense that came before that. 'Read it al together


and you will understand it.


MR. FREDERICKS. other than this.


THE COt~T· You have no objection to the witness taking


the record?


·MR .. ROGERS. Absolutely, no, sir.. He may take your


record but the district attorney has no right to get up


here and tell the witness how to answer it, or what to say,


or call his attention to it.


THE COURT' 1 qui te agree with you if that were true it


would be misconduct, but it hasn't i~ssed me as being sue
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MR • ROGERS. He has answered the question, "Other than


this") and then you r elated-


. MR. FREDERICKS


between that •


There B another question goes in there


•
MR. ROGERS


between.


No, there isn't another question goes in


MR • FREDERICKS There is; an int erruption there.


MR. ROGERS. Just one moment. Go ahead, that is allby Mr


That is all there is. That is not a question,


it is a direction.


MR. :b~ORD: There is a questionfollowing that.


THE COURT. Well, the Witness has had an opportunity j;o


consult--has had an opportum~ to examine the transcript


of the page pointed out if he wants to. It is here any


time you want it, Mr. Franklin.


A Thank you, 1 don't care for it.


1m. ROGE RS.Q Now, relate any conversation that you claim


occurred between yourself and Mr. narrow other than the


one you have given after your arrest at which you s'J no one


Was present, Mr. Darrow alone, nON. A yes, sir, 1 will


relate it. 1 asked Mr. Darrow--you allow me to go a little


ahead.


Q Go any way you like. A 1 saw in the newspaperthat the


district attorney had traced the money. Now, just a moment


and 1 will tell you the whole conversation.


Q Go on, 1 am not s topping you. A And that the dis
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attorney was able to trace the money from the saf~ty


depos it vault into the hands of Mr, Darrow and from th at


. into my hands, and tha t the money he had W as mar ke~_.--- -


1 asked i.~r. Darrow if there was any way that money 'Cou:ld be •


traced and he said, "No, that money was sent directly to


. him by Samue 1 Gompers, It


Q Well, if it should not be true that any money was sent


directly to him by Samuel Gompers, it is most unlikely, is


9 it not, that Mr. narrow should say auch a thing? A Then


10 he told an untruth.
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i th l Q That is the way pOBsibly you did.


2 MR FORD: If the Court please, we object to that.


3 MR ROGERS: Just as comp etent as his remark.


4 TJR F:::EDrm.ICK:S: Oh nO,he is on the witness stand~


5 !.m ~OGERS: Yes, and I am cross-examining him. Now, is that


Tell us where it occurred, when and under wha!-AiI'_-__-,


8 Q


9 us.


10 Q


6 'he conversation you hesitated so much to give us and you


7 didn't want to give us? A Ho, that is not the one.


Well,. shoot the one over that YO~idrn't want to give


A All right.


11 cumstances. A In the 0 ffice of Mr Darrow, I asked him


12 if there was any record kept at the safety deposit depart


13 ment of the visit tr~t Mr Harriman might have made the morn


14 ing that I was to be given the $4,000. He said: "You don't


15 need to worry about that part of it, because Mr Harriman


16
took $500 of the money he got at the same time and paid oIf


17 a mortgage so he could account for being at the safety


deposi t department that morning."
18


19


20


Q


A


And you hesitated to tell us that; now, v~y?


I did, because I didn't want to injur~ 1.1r Darrow any


more than I really had to, and if the question had been
21


22
asked me I would have answered.
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Q Weren's you asked if you talked to him alone and to I


~ I
I
i


1


2 give the conversations? 11 Ohno, I don't think so.


3 ,Q Well, you are asked now;if you have got any more let's


4 hoar them. A I <1on't recollect anything particular at


,'I 16


this time.


they had advised me to do.


I had numerous, not expA


With Mr Darrow alone?A


A U0, he did no t.


A And you Imow that he didn't.


I either included it in my statement to theA


NaI.'lely --


Isn't it a fact that the District Attorney told you


Yes, after your arrest.'


Q


those things?


Q


Attorney?


District Attorney, or else toli it to him afterwards; I


don't know which.


Well, refresh your recollection and proceed and tell


A I don't recollect anything else just now.


Q Did yon include those two statements that you just


now made about that the money came direct from Samuel


Gompers and that Harrimnn paid ct.'f a mortgage, and so forth,


did you include all this in your statement to the District


Q Well, anything else, now, that you can give us?


which he asked me in regard to my wife and the state of


her mind, and the state of mind of my friends, and what


actly conversations, but numerous meetings ~ th him in


ever said to you.


Q


us any more that you have got in your mind that Darrow


17


18


19


20


21


22


23


24
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12


13


14


15


, !
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j ,


26 I.1R FORD: I object to the ~ tness being told to "bacl: up


Back up a moment until I get through wi th my q.l estion.25 Q







1 not a proper way to talk to a witness in court.
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2 Tiffi PO GE"R S: Possibly so; you needn't back up.


3 '.4


4 Q When YOll related these statements to the District


5 Attorney, di.d he tell you that he had, traced the mone;)T


6 direct from Samuel Gompers, or did you tell him that Darrow


7 told you 'so? A I don't remember whether I made that


mind, I guess.


A I told him what llr Darrow had said.


statement at the time I gave Mr Ford the vcritten statement.


account for his presence at the safe deposit box?


Ii I don't remem


A I don't know why; state 0


A I don't remember.


Why don't you remember?


Now, which was it, now, that you do remember?


I do, ye s si r •


What is that?


You don't remember whett,er he told you or you told him


I am not asking you that. I am asking you v,hen you


When w~s that that you told him? A I don't remember.


you Imow, so he conld pay the mortgage off that morning and


Q When was it that you told him t'ha t Tf<r Harriman


Mr Darrow said to you that Mr Harriman had fixed it all up,


Q


Q


Q


A


Q


Q.


did tell the District Attorney about it?


ber.


Q
8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


I don't remember.


Q When was it v;i th reference to your statement that you


A I don't remember. Afterwards, though, I mir tmade? '
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26







1 have" made it in that statement, but I don l t think so.


2 Q Now, before you made that statement that Darrow told


3 -you that, to the District Attorney, you had read one of them


4 in the newspa,ers? li One of v.'ha t?


5 Q One of the statements in the newspaper, hadn't you?


The con


I remember a conver-A


In what particular part do you me!J.n?11


About Mr Harriman?


Yes.


You couldn't give us any sort of a notion as to when


And that the bills were marked?


A


versation I had with Mr Darrow in regard to Mr Harriman?


Q When it was that you told the District Attorney that


such_a conversation as you allege had happened.


A Repeat the conversation; I don't know what you mean.


sationin regard to them being able to trace up the money,


Q


Q


this time.


but nothing to do with Mr Compers that I recollect of at


Q


Q That statement that I'.'lr" Darrow had received the money


direct from Samuel Gomrers. A I never read that in the


paper to my recollection.


HMrriman to the District Attorney, could you?


6 A What statement is that?


7


21


8


9
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14
it was that you told that alleged conversation about Mr
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16


17


18


19


20


I
I


22


23


24


25


26







791


1


2


Q And the one you are talking about just now with refer


ence to what :,lr. Darrow stated to you about Mr. Harriman


3 -having his alibi all fixed up, that is, that he was down


4 there to the bank and got the money to pay tre mortgage?


5 A 1 don't remember, but it was about the tim that it


6 appeared inthe paper. 1 don' t remember. It wasn 't


7 very ~ong, 1 don't think, after 1 was arrested.


8 Q About the till'.e tha t it appeared inthe paper? A 1 think


9 along about that time.


A 1 was qUite sol ici tous:::10 Q Any way of fi xing it at all?


11 about it mysel f.


12 Q Any way of fixing it at all? A No, 1 wouldn't attempt


13 to.


14 Q Wasn't possibly after you read it in the paper, was it?


15 A ~ never read it in the paper, to my knowledge now. It


16 was not necessary for me to do it.


17 Q You just spoke about it appearing inthe pap~r.A No.t,pay-


ing off the mortgage, 1 didn't say was inthe paper 0


Q What did you say was in the paper about Barr irnan~· you


just referred to in your answer a moment ago?


We obj ect to tha t ques tion as not a properMR. FORD.


question that he said he saw anything in the paper about


Harrirran. He testified here what he saw inthe paper about


the money being narked and he went down and asked Mr. Darrow


about that, and then he got that answer.


THE COURT· Objection Bustained.
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•MR • ROGERS Excep tion.


Q .You mean to say you did not see anything about Harriman


in the paper? A In regard to what?


Q In regard tonis participation in the natter and his


getting the money down at some bank down there, or some


safety depoei t or other? A No, 1 don, t remember of


seeing any such thing in the paper. It might have been


8 there ani 1 might have read it.


9 Q It might have been there and you might have read it?


10 A 1 t mi ght have bee n, yes, sir •


11 Q You r sad it before y~)U attempted to tell that to the


12 district attorney, didn't you? A 1 don't rerr,ember reading


13 it at all. 1 don,t think that statement was ever in a


14 I paper.


15 Q You said a moment ago it mig~ have appeared and you


have read it, but 1 don't believe it w~s in the paper.


Q Now, ts there anything else you can say Mr. fiarrow said


to you while you and he were alone, after your arrest?


A Oh, 1 don,t remember anything particularly now. The


I
r
~


16


17


18


19


20


miglt have read it. A It might·have appeared and 1 might


21 conversations were along the lire s--do you want me to tell?


lect, l,~r. narrow asked me how large the cells were at


San Quentin and Folsom, how the accomrr,odations were there


and 1 explained to him to the best of my ability. 1 was


22


23


24


25


Q Of course, or 1 wouldn 1 t as k you • A One thing 1 recol


26 thinking of it seriously rr,yself.
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mean, yes.


1 see him. Yes, 1 know l.ir. -qarschberger J 1 know who you


A 1 may know him when


In the Waldorf Sa}.oon, that is inthe Chamber of Com,.Q


on any of the tea timony he has already given, the time


Which he has referred to as being worrying about the cells


was a time long before any proceedings in court and the


time to which the conversation is attracted is the time


of the proceedings in court; they are two separate and


distinct times and occasions and therefore, not impeaching,


even though he did say that, and we object to it on the


A Yes, air.


ground no foundation has been laid.


Q You were thinking seriously of it yourself? A yea, 1


Q Do you know M~ Harachbergar?


merce Building on· Broadway jus t below the Chamber of Com


merce Building, 1 think, approximately the Herald office--


Q Or words to that effect?


•MR. FREDERICKS Just a moment. That is objec ted to on the


ground no foundation has been laid; it is not an impeach


ing question and it is not intended to impeach this Witness


Q Did you have a conversation wi th Mr. ~arBchberger then


wi thin a very few days after your fine here, this $4,000


fine, in which you said to Mr. Harschberger that, "Oh, that


d idn t t worry me a damn bi t, 1 knew 1 was not going to go


up"1 A No, sir--


was.
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etc 1 1 1m ROGERS: I can-:ow~~al~ time~.-nod~ffere~ceWhe~::r
2 I am impeaching this particular matter or not, I can show


3 statements by this witness that he ImeVi he was not going to


4 go up and he v.as not going to have any trouble and it Vias
or "':hether


5 all arranged. I oan show any matter,whetherI show it no~/I


6 showed i t ye sterday.


7 Lm APPEL: The witness, if your Honor please, has stated


8 that he Vias very solicitous of certain thi.ngs; for instance,.


9 he sa id that he felt some little care t some little Viorr y


10 about the fact whether or not this money conld be traced from


11 the safety deposit box and so on, and then he has made severaJ


12 statements that he felt some worry abmut other things, and


13 upon that ground he pretends to have had some conversations


14 wi th Mr Darrow concerning the matters v:hich "on.ld ap~ear to


15 him to be imrortant. :tIov:, .if we can show, if your lIonor


I
I


16 pleases, and if this jury do believe that the ~~tness here


during all of the time from the beginning of this transact17
18 ion to the very end of it, had absolutely no worry about it,


that, on the con trar;l, he knev.- and figured and e,:::pre ssed his
19


mind upon the subject tLat if this case didn't v:orry him at
20
21 all, that. he knew he was going to be turned loose, I say HE


it contradicts him in that particular and v:e have a right to
22


show it, if your Honor please, and v;e can only show it by
23
24 such expressions as he must have n~de, or may have made to


25 others. ~e cannot, of course, go into his mind except by


showing his expressions in that respect.
26
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1 TIlE COURT: Objection sustained.


2 Q By Mr Rogers -- Didn't you say to l;lr Harschberger, at


3 the time and place indicated, TIl was not worried about it;


4 I Imewall the time I was go ing to get off'l'?


5 A When was that?


6 1m FREDERICKS: Just a Doment --


7 BR ROGERS: That is direct, or wi thin a day or two, or a fe\"i


8 days after your socalled fining in the nextdeTartment


9 MR FREDERICKS: Just a moment. That is objecte.l to


10 Q By Mr Pogers -- you and he tar.. king tog ether, other


a witness of this kind, with respect to that matter, is


been directed to one matter that oecurs here this morning.


Supreme Court, is relevant and material, and I ,,;ould like


Any statement that he made,


Dow, your Honor's attention has


the time that he was brought up in court hare and not the


time he was talking about when he ~as talking with Mr


to. read ~70U that decision.


material and is relevant.


ER EOGERS: Any statement this witness rrnde,in the doc


trine laid dOVin by the Anpellate Court and affirmed by the


11 J!ersons being possibly vd thin hearing, but not participating


in the conversation?12


13 l;~ FREDERICKS: That is objected to on the ground no


14 foundation has been laid, and it docs not serve to impeach


this witness in any way on the testimon;y he }1..a.s given, the


time referred to in the impeaching qUBstion being clearly
15


16


17


18
Darrow about being worried.
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1 I Tha~~i;,not the only way that I can contradict him. I can


2 contra~ict him about his ~ho1e line of testimony by state


3ments of this kind; I can contradict him by his state of'


4 mind, his feeling; lean show by his O1;m statements his


5 state of mind and feeling without even asking him about it.
t


If I can show he Imew all the time he was going to get off,


as he said to Harschberger "I kneyi' all the time I was going


to get off', I was not worried about it", what a significant


6


7


8


9
statement for a man to make. It indicates his state of mind,


10 his condition of mind, not only on this matter here, but upo


11
his whole condition of l:lind and js explaining what he did and


12 what he said.
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tion ..


THE COURT. That can be followed up and cleared up_ 1


used words from which he draws that inference, 1 don1 t k


That is where the vi (:6 of it


A 1 don,t think, Mr. Rogers, that 1(~estion read. )


THE com T- pead it.


is.


mean t by It all the time .. n


ever had such a conversation w~ th Mr. Harschberger. In fact,


1 know 1 never used those words. 1 may have possibly have


think counsel is enti tled to his question ..


A Read the' question, please.


MR • FORD _ If it is your contention tlUlltt any othEr persona


A I have asked for the reading of tre question, your Honor


point, that the question is ambiguous unless the wi tness


understands and unless it is shown in the record what is


are within hearing, we are entitled to have those names.


MR • ROGERS. All 1 have to ahoW' is to lay the foundation


to show those persona present who heard it. 1 don' t have


to show everybody that heard it, but the one that heard it.


THE COlJRT 11 Objection overruled.. You may aD-swer the ques-


Witnesses of this kind, under the statement of the Supreme


Court can be interrogated concerning every statement they


make in the matter 11 1 will show your Honor the exact


au thor i ty for it ..


MR _ FREDERIC KS. The poin t which 1 wi 11 make--and 1 wi th


draw the others--simply to call your attention to this
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MR. FREDERICKS. He did answer it. He said they were both


Q Then you deny making any statement from which he could


A 1 have no explanation to make ..


Q You deny saying that? A 1 do not. 1 deny using that


language, yes, sir, t'o him or any other person.


Q Or in substan ce? A No, nor 1 never said anything


from which he could draw any such conclusion as that.
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Q What did you say, "words frorr. which he drew that infer-


ence?" 'vA 1 don't say 1 ever said anything about it. 1


don' t remember of ever talking to :Ilr. p'arschber ger about it


at all. 1 may have done so. 1 met him numero~ times at


the Waldorf Cafe at lunch.


Q BY ~~R .. ROGERS. Both tr.ue. One that you do deny it


and the other you do not. They are both true, eh?-:"


A That is what you draw from what 1 say •


fue answer?


-
draw a conclusion of that kird? A Rf that kind, yes, sir,


Q Why didn't you deny it a ~ment ago when you made the


s tatement in which you s aid you would not deny it? A 1


have thought of it since that.


Q You have thought of it since that, Which is true,


what you s aid twenty seconds ago or what you said now?


A poth of them 0


MR ,FREDERICKS. That is objected to as assuming they are


not both true,


THE COURT' Objection overruled. He may explain. What is


1


2


3


4


5


6


7


8


9


10 I


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I
I
L







79~


UR. ROGERS' Of cour s e, you cannot, ther efor e,


MR. RO GERS. Wai t a minut e--


i!!.peachment by Mr. navis th er e :i3 a proper way to do it.


Of course, we cannot tell--lER • FREDERICJS


attention to something 1 remember 0


Q Now, take all the time you need to think and let us


hear if you have any more?· A Conversations 1 had with


hear say, not crose -examination.


MR. FORD' If couns el seeks to lay the fourrl. at ion for


MR. FORD. We object to that as argumentative. Counsel


can argue that to the jury.


. THECOURT· Objectionsustained.


Q BY MR- ROGERS' Now, 1 was proceeding when 1 branched


off to the worrying proposition, that you vouchaafed to us,


1 was proceeding to ge t your s tat'emen ts concerning what


you claimed ~[r. !"arrow said to you and 1 understand you to


say you.don't remember any more than you are giving us, is


that correct? A Not at this time. You m~ht call my
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is no t well taken at all.


MR. FREDERICKS. It certainly is.


MR- Rogers. Q Did you have a conversation with llr. navis


alone at any time sine your arrest"/ 1t is preliminuy?


MR. FREDERlCItS. 1 will withdnaw it.


MR. ROGERS· ~hat is very kind of you because your objec


tion is not worth the time it took to make it.
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~otel THE COURT: Gentlemen, keep out of personalities.


2 1ffi ROGERS: Yes sir, I am trying to.


3 ·it Ask that questi on agai n, or read it. How, if you rill


4 tell me to what matter you allude, I may be able to answer


5 it.


6 Q By Mr Rogers -- The same matter of your arrest, of yOLIT


7 participa tion in this alleged bribery in this case of yours,


8 and any.aspect of it, that is what I am talking about, and


9 have been for the last hour. I will ca 11 your attention


10 to that, to your case, or any aspect of it; I am asking you


11 if you had any conversation with Mr Davis about it alone?


12 MR 1!'ORD: We ob ject to that question on the ground it is not


13 proper cross-examination -- it is not cross-examination at


14 all. This witness was not allowed to testify on direct ex-


that no foundation has been laid as to time, place and


amination to conversations had \"";ith l\lrDavis alone, and it


~aS said, or ask him if he said such and such a thing.


If that


Ob4ection overruled.
~ -


By Mr Rogers -- Did you say you had not?


THE COURT:


A I don't know just what you mean. You have


Q


show that this witness has made some statements to Mr Davis


was no t gone into by the prosecution. lIow, it is not proper


cross-examination. Counsel, of course, can, if they desire,


is the object of it, then we raise the additional objection


persons present, and then they can ask him if they said what


at some time, contradicting his present testimony.
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1 fivo q'uestions in one and it is impossible for me to answer.


2 Q ByMr Rogers -- Did you hu ..... e a conversation with Le


3 Coin-pre:; Davis abou~ your case, your si. tuation, 1)e1 ng arrested


4 for·this:bribery, your situation as a defendant, or any


5 aspect of it, or about your plea, or any aspect of it,


6 anything connected with the whole matter. Now, is that


7 broad enough?


8 with it.•


A Too broad; that is the great trouble


9 Q Anything about it at all.


10 1m FREDERICKS: We request the Court that the witness be


.4ect to the following question.


Tl yes" or "no", Mr Franklin.


instructed to answer that "yesTl ' or TlnoT!, when we "vill ob-


ErE COURT:
'f~:\~,~'.


YllH:J, I ~ think that question can be answered


Yes.


By Mr Rogers -- ~ill you please relqte your conversa-


A


Q


11


12


13


14


15


16


17 tions with Mr DaViS, after your arrest?


Court, upon the ground it is incompetent, irrelevant and
18


19


MR :B'REDERI CKS : That is objected to, may it please the


20 immaterial; hearsay, and not cross-examination. It cer-


tainly is hearsay, it certainly is not cross-examination;


statements and that. is by asking him "Did you not at such


and such a time, and such and such a place, such and such


there i s but one method by which the testimony of a v~·i tness


can be impeached by showing that he has made contradictory


If hepersons being present, say thus and so?"
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1 those who were present may be called to testify as to


2 whether he di('_ make such a statement or not; but it is


3 absolutelY h-earsay to ask this witness to detail conversa


4 tions that he had with Leco~e Davis. The people alone -


5 the only reason why this witness could give testimony of


6 statements which occurred in Leco~e Davis' presence would


7 be because this defendant was there present at the time the


8 convers~tion occurred, and on that theory the evidence or


9 matter was gone into on cross-examination, and I believe one


10 conversation was brought out in which Mr Davis was present;


11 but the defendant was present, and the admissibility of the


12 question depended on the presence of the defendant. The


13 people would be absolutely powerless to refute any testimony


14 of this kind if this witness were permitted to detail state


15 ments whioh he had alone with Mr naVis. There is a way


16 provided by law for reaohing that:point, and this is not the


17 way, Bnd would leave us absolutely :powerless if this way


18 were rursued.


I


19 h~ ROGERS: I found my position in this matter upon the


20 language of the l.l.ppellate Conrt: 11 The jury has the right


21


22


23


24


25


26


to believe tho witness, but the defendant has the right to


investigage every motive, every statement, every aot, and


everythingll
-- you cannot get it muoh broader than that


"that might in every reasonable way have imfluenoed him in


his testimony and to have the jury kno\7 t1;.is [,efore ra s:3in3


its judgmen t."
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lp 1 Now, if this witnes6 who has seen fit to relate


2 conversations with Mr. Darrow also had conversations with


3 Mr. navia, who has been brought into this matter by the


4 witness, we have a right to those conversatiou. Before


5 1 can introduce Mr. Davia, if your Honor pleases, to contra


6 dict him, 1 must lay the foundation by~aying to the


7 wi tneas: "Did you not say thus and so a,t ,~~Chand such a time


8 and such and such persons present? tl That 1 nus t do if


9 1 am going to lay my foundation, but 1 have a right with


10 this kind of a witness to investigate everything he said,


11 everything he talked about, everything he tried to do, and


12 here is Mr. Davis, who was appearing for him at the time,


13 hiw lawyer, to whom he would be likely to talk, ani 1 wan t


14 to know what he said to Mr. Davia, then, if 1 see anything


15 worth contradicting 1 will lay tte founiation and put i.1r.


16 Davia on, that is my right; 1 have a right to co~e and


17 say, "Did yougo and talk to Chief Justice Beatty of the


18 Supreme Court? What did you s~ to him about this matter?"


19 Most assuredly.


20 MR. FORD. If the court please, counsel has a perfect right


21 to inquire into everything affecting this witness, his


22 conduct, his relation to the case--the question raised here


23 was not the particular thing about his havirv, received


24 imrnunity--they have a rigl,t to go into all those matters,


25 but there is a way prOVided by law for that. You cannot


26 go out at random and ask him if he had conversations wi t
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relevancy whatever in a lot of particular conversations


certain conversations 'tetween himself, the defendant and Mr.


tion, he had testified concerning certain conversations and


they wanted to go into that, the relevancy would re at once


apparent and if they desired to cross-examine along that


If, on direct examina-


This Witness was asked' about


Now, 1 cannot see any apparentwitness. to the case.


betwem this witness and Mr. Davis.


1 ine it would be proper.


every Tom, Dick and Harry in the universe without direct


ing the mind of tee witness to it, and without giving the


prosecution an opportuni. ty to see the relevancy of it.


Your Honor is not going to permit evidence to go into this


court unless there is at least some apparent relevancy


between the question that is being asked and the gUilt


and innocence of the defendant and the relation of 'thi's


navis and if they desire to go into thatrratter it is per


~ctly proper, if thia witness has at any time said anything


to Mr. Davis contrary to What he has now testified, they can


say, "Mr. Fr ankl in, didn 1 t you on such and such a date have


a conversation With Mr- Davis, you and he being alone, or


there being other persons present--" as the case ~ay be-


"in Which you said ;{JI_ Darrow was not gUil ty" or anything


else they want to bring in, then the.prosecution could


see the relevancy of it and to that clasB of question


we would have no obj ection and could not have any obj ection
. . certai nly


under the law, but this is /not cross-examination, irrel -
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1 levant, incorripetent and immater ial ani hearsay,.


2 THE COURT This is an investigation of motives.


3 MR. FORD. Absolutely an investigation of motives. They


4 have a right to investigate motives, but in their investi


5 gation of motives they must confine themselves to the


6 legal way of ascertaining it and 1 have just suggested


7 that counsel will Bey anything he may have said, something


8 to Mr. Davis inconsistent with his testimony, if so, it


9 wi1l be tly way of impeaching him and he can show he had a


10 conversation impeaching his other testimony. We desire


11 I to add that no proper founiation has been laid to this


12 q ues tion •
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~ode of Civil procedure of this state, to decline


sometime that is inconsistent with the present testimony.


lutely there is only one way.


part of his statement made by the witness at


You have a right, under Section 1881 of the•THE COURT


staten:ent.


All it can be inthe world is an impeachmng statement, accord


ing to counsel's own reasoning, and if that is so, going
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MR. FREDERIGKS. The rule is first laid, first holds abso-


into this examination of this witness concerning conversa


tions of i.tr. naVis, is absolutely relevant, and we will adnlit


it, but it is not competent in its present form, and no fotID


dation laid and upon those grounda our objection is based.


THE COTJRT· Objection overruled 0


A I Wish to ask the Court a C!l estion before 1 answer


THE COURT' I do not understand that counsel is. laying


the foundation for impeachment at this time at all. If he


were doing that your objection would undoubtedly be good.


MR. FORD. He stated,your Honor that he w~nts to investigate


the notives that 1.1:. navis was, his attorney, and this


calls forth that he said things to Mr. navis, insinuating


that he has said things to tu. Davis that is inconsistent


with his present testimony. Now, it is an impeaching


that,. as a mat-ter of law, as a defendant or lawyer-


yes, When a defendant talks to his attorney about any


phase of his case can he stand upon his rights and refuse


to disCUSS what he discussed With his attorney?
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you.


any question upon the ground that it may incriminate


TEE COURT. Gentlemen of the jury, bearing in mind the usual


admoni tion we will tak e a recess for five minutes.


(After recess. Defendant in court with counsel.)


THE COUR T. The jury ar e pr es ent •


MR. ROGERS. Addressing rryse1f to the privilege claimed


the witness, 1 call your Honor 1 S attention to the case e


here.


A That is not the section 1 mean 0


MR. FORD. privileged communication is what the witness


means between attorney and client.


A Ur. Davia at th:it time was acting as my attorney, and 1


want to know whether 1 am compelled to testify here to


anything that 1 mayor may not -have said to him, and 1


Will state here 1 will absolutely refuse to allow Mr.


Davis to take the stand and 1 will not release him from


any confidence between him and 1·


MR. ROGERS. You claim the privilege, then?


A 1 claim that pr1vilege at this time. 1 may change it.


Q you claim ita t this time? A yes, sir.


Q Very well, now, if your Honor please, the witness has


claimed that privilege and 1 am ready to meet it. 1 have


sent for the authorities, 1 sent for them five minutes ago


and 1 think they wi 11 be here in five or ten minutes. Your


honor wi 11 take the usual mer ning recess 1 will have them


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I
!







809 ,~


1 'People vs Gallagher, found in the 42nd NorthWestern


2 Reporter, and 1 read froIL page 1064: (Reading) Char~s
3 Flowers, an attorney, was examined:~ as a witness on


4 behalf of the defendant and so for~h--" now proceeding


5 to the law of the natter: (Reading) "Counsel for the res-


6 pondent contended first that the privilege of declining


7 to answer is not a privilege of the attorney but of the


8 client, and that Conveyeau having turned Stateoevidence


9 and a ttenlpted to convict others by proof aleo convic ting ,


10 himself, must be deemed thereby to have waived the privilege


11 which permi t him to Withhold anything, and ther efor e, Mr.


12 Flowers should have been compelled bytbe Court to give


13 in evidence such par ts of the cOluJllnication of respondent


14 to him, while he was his attorney, as the ldefens~ecdesired,


15 or the whole of it, 'if demanded by ei ther side. Second,


16 The statements of 60nveyeau to Flowers as to who with


17 himself committed the burglary, could, under no circum-


18 stances, be considered privileged, as the privilege exists


19 for laWful purposes only."


20


21


22


23


24


25


26


I
I
i







81U


went on the standConvoyeau


Are you claiming it as a personal pri


(Reading)


But 1 have a right to interrogate him,


1 do not understand he has claimed it as a


THE COURT' 1 don,t think there io any question


stand ready wit h numerous author i ti 8S ..


on that point ..
..THE C01R'I' 1 don,t see there a.an be any question about it,


MR , FORD.. The only point we madeis~;the ques tion~ has


A yes, sir.


jail, This was in answer to a question put to him by the


defense on cross-examination--"


Code of Civil Procedure ..


MR, ROGmS, If 1 mays tate jus t wher e 1 stand on this


matter, is that the witness by going on the stand has


waived every privilege and he may be interrogated, and 1


alr eady been rul ed upon ..


THE COURT, 1 will read to the wi tness the provisions of th


MR. FORD' There is no dispute between us and counsel


MR .. ROGERS.


MR .. ROGERS,


THE COURT'


personal 'privilege,


vilege in declining to act yourself?


a nd testified he had a conversation wi th lire Flowers i nthe


THE COURT, Are we not anticipating a question that is


not up at thia time? The witness, as 1 understand it, has


claimed the privilege of the section of the Code of Civil


Procedure stated, 1881, aa to his attorney, His attorney


is not yet on the stand and may not be here.
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What may happen if Mr. 1"'avis, your att.orney,THE COUR T.


point. 1 did not understand until he said so this moment


that he was claiming that privilege as a personal privi-


] ege, and that he would not release his attorney, the


statement as 1 understood he made, but he has changed it.


M4 Franklin, under your statement, it is my duty to inform


you, as you have requested, thatthe law on the subject is


found in sub division 2 of Section 1881 of the Code of


Civil Procedure of this state which reads as follows:


(Readi~) Section 1881. Persons cannot be examined in


certain relations. There are particular relations in


which it is the policy of the law to encourage confidence


and to preserve it inViolate; therefore, a person cannot


be examined as a Witness inthe following cases: -- husband


and wife. An attorney cannot, wi +hout the consent of his


client, be examined as to any corr@unication made by the


client to him, or his advice given thereon inthe course


of professional ernploynent; nor can an attorney's sec


retary, stenographer or clerk be examined, wi thout the


consent of his employer, concerning any fact, the knOWledge


of which has been acquired in such capacity." This you


will observe does not under existing circumstances protect


you or enable you to avoid the duty of answering the ques


tion.


A 1 am not, your Honor. Don't misunderstand me. 1 am not


asking for any protection. 1 have nothing to conceal.
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1 should take the atand is another matter and the Cour t


2 does not rule upon that, but at the present time it is your


3 duty to answer any proper quea tiona that are put .to you, am
\


4 1 think the question presented is a proper one.


5 A Read the ques tion, pleas e.


6 (I,ast question read by the reporter. )


7 MR. FORD· To that question I don, t think we have yet


8 interp6~ed an objection. Our objection is that no founda-


9 tion haa been laid as to time}. place and rersons present.


10 Well, poss ibly, as to persons present, because they are


-11 to Mr. Ravis alone--as to time and place, in order that we


12 may be apprised--we are entitled to that in order that we


13 may know to what it relates, in order that we may be able


14 to look into the extraneous rna tters, and onthe further


15 ground that it is not cross-examination, and we have no


16 means of determining whether the conversations which the


17 answer necessarily contains are irrpeaching questions or


18 contradict in any way the testimony given by the witness


19 at this time. Now, clearly does not, an examination in


20 regard to matters that he has 'teen examined on in chief,


21 he has not at any time t~Btified to conversations had betwe I


22 himself and Mr. navis, his attorney alone. We did not go


23 into that rratter, 1 don't think we had any right to go


24 into that matter, and as far as cross-examination is con-


25 c erned, Sec tion 2048--


26 MR. ROGERS. This was all gone into.
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1 MR. FORD. 1 am gOing to argue it on this question.


2 The opposite partynay cross-examine a witness as to any


3 facts stated in the direct examination or connected there


4 with, and in so doing may put leading ques tions, but if


5 he examines him as to other matters, such examination is


6 to be sUbj ect to the sam e rul es aa dir ec t examina tion "


7 Now, he is examining him on matters entirely outside of


8 the cross-examination or direct examination and xi there-


9 fore it is notcross-examination. It is entirely new matter.


transaction between himself and Mr. D:1Vis which are incon-


Itmay be that counsel desires to show by this witness some
...-10


11


12 siatent. If they are, clearly, we are entitled to have


13 him lay the fourlation. They are sUbject to the same


14 rules of any other direct examination of their own witness,


15 if they had him on the stand, and we are entitled to know


16 the conversation, its place, persons present, and: i think


17 in addition to that we are entitled to know the particular


18 conversation that they want to seek to prove. Let them


19 ask him just whether such and such a conversation did not


20 occur, such as they expect to prove of ;I!r. navis, if they


21 expect to prove it.


22 THE COURT •. The objection is overruled. Answer the question


23 A "Now, wha t particul ax conversation is it that you want?


24 MR. ROGERS. Q Start at the first one •


25 MR • FREDERICKS
• We object to that question on\the further


---


26 ground, may it please the Court, that it is too general,


that it is incompetent, irrelevant and immaterial, and th
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1 it is not cross-examinat ion •


2 THE CaUR T· ~verruled.


3 _A The first conversation 1 had with Mr. nafis subsequent


4 to my arrest--


5 MR. FREDERICKS' 1 would like to add to that that it is


6 hearsay.


7 THE COURT· ~verruled.


8 A --was in the Jailerts office at the City Jail. He


9 called there wi th Mrs. Franklin and the first question he


10 asked me was, "We were wai ting for you to tphone us, why


11 didn't you 'phone?" And 1 answered his question:"-this


12 was about two hours after my arrest, 1 think, an hour,


13 an hour and a half,,;,';"l told him that 1 was satisfied that


14 somebody would come sooner or later.


15 MR. ROGERS. Q Froc eed fur ther •


16 A He said for me not to be impatient, that they would get


17 me into court as soon as possible and put up my bond. 1


18 told him that if such arrangements were made thatl~l would


19 like to have a cash bond. He said that he though~ that


20 they Ware preparing the complaint and that itwolild. be


21 filed in the Jus tice Court shortly, and that he would be


22 there and see that 1 was released upon bond. 1 thanked


23 him and he left.


24 MR. FREDERICKS. We mO'l'le to strike out all that part of the


25 conversation which refers to what :/.r. navlSfS aid as being


26 hearsay.


THE COURT. Motion to strike out isd..enied.
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1 A The next conversation that 1 had wi th Mr. Davis was at


2 the north end of the county court house after 1 had been


3 brought there for the purpose of arraignment before Judge


4 Young. He told me that whatever 1 did, my greatest duty,


5 words to that effect, was to keep my mouth shut and not


I I


/


6 to talk to anybody, not to talk to the repor ters or anybody,


7 especially a stranger. 1 told him that that was unnecessary·
MR. ROGERS:


8 Q That wa~ what?


9 A That was unnecessary.


10 Q, You knew that was a common instruction given by every


11 lawyer to his client? A Yes, sir. You gave me that in


12 £truction one time.


13


14


15


16


Q Thought it was good advice? A yes, sir, and 1 foJ lowed .-
...-


it. 1 thought of that the first thing after 1 was rarrested • jtJ
:EI


Q. And the next conversation? A The next conversation-- ~.


Q You 1 this rratter? A Oh
'l!


don 1 t mean gave it to you in ..~


21 recollection of was, 1 think a day or two following that,


23 office and told me that he had made arrangements, or~.attempt


He came to my


Yes, just a general conversation we


A The next conversati on that 1 have anyQ Go ahead.


Q Same other thing?


1 am not sure, but it was the next day.


19 had, nothing particular.


18


22


20


24 to make arrange Ie nts, and that virtually he would


25 Ike to plead gUil ty for attempting to br ibe Geor ge Lockwood,


26 and that that would mean a fine of $5,000 or one year in
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penitentiary or both, and that he thought he could get


me of f with a f ine--that he would work to tho. t end, and he


said at that time he wou1d see that 1 was paid a sufficient


sum, 1 think he mentioned a thousand dollars, at that time,


so 1 would have something to live on until 1 had lived down


6 what 1 had done.


had any conversation wi th 1,,1r. Davis other than the one you


7


8


Q PreviOUS to that statement you do not remember to have


9 have given? A previOl,:s to this last conversation?


10 Q Yes. A Except the two 1 have given.


11 Q Did you at first say to Mr. Davis in either one of these


12 conversations or at any place or at any tille tho. t this man


13 had aolicited a bribe fron" you and you tried to catch him,


14 pr words to that effect, or that in substance or purpor t?


15 A yes, sir.


16 Q Where was that? A 1 am not sur e but 1 think it was


17 in the office of Mr. Gage.


18 Q 1 said previous to this statement that you have just


any such statement to hirr. before that day.


Q. You don, t think you did? A No.


Q pave any talk about whether you were gUilty or innocent


19


20


21


22


related what Mr. navis Baid? A No, I don't think 1 made


23 VI i th Mr. r9.vis? A No, sir.


24 Q Did he aok you anything about it? A No, sir.


25 Q Did he say any thing to you as to whe1h er you had done it


26 or whether you had not done it? A No, sir, it was
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after my arres t, ;(;r. Rogers.


Q Will you say it was or was not before th'it converaati


Oh, veryA That 1 told him that?


A That is not what you asked me before.


A 1 told Mr. ~avia he had come to my office and


solicited a bribe.


Q The last one that you have related, namely, Where you


say Davia talked to YO,Jabout a fine, and 80 forth?


A 1 am not sure. 1 don,t think ao, it might have been.


Q Was it before this convers~1on that you have spoken


about? A Which one?


shortly after it happened.


Q Go ahead and relate the rest of that conversation.


MR. FORD' ~ardon me, at which place was this? 1 didn't


get the answer. 1 didn 1 t und eT stand wh ieh eonversation


this las t r emar k was made by the wi tnes a to ?!Ir. ~avis.


(YJast question and answer read by the reporter. )


MR • ROGERS· Q Gan you give us any better view of that,


any better view of the day than that? A It was shor tly


You asked me what ?.1r. Bavis had said.


Q What. did you say? 1 did ask you if you had any conver-.


rounciing it?


necessary, 1 don, t think.


Q Never mind whether it was necessary or not: 1 am asking


you if it so happened? A No, sir.


Q Did not Bay anything to :',;r. Davia about whether you had


done it or whether--or what the circums tancea were-sur-


Q When was that?


a ation.
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tio~ in my office, 1 think, happened before


remember.


releated was at my office.


'"'1 don t remember .
•


A


A Wait until 1 get through.Q Was that before that--


Q How long after your arraignment then? A 1 don't


Q was it a week, a month or ten days, two hours or what?


A 1 don,t renember. Shortly after. 1 think within three


or four days.


Q Now, was it the next conversation after your release on


bail'/ A No, sir •


Q What conversation happened before you had thatuJonversa


tion with Davis after your release on bail? A Conversa-


Q Was it the next conversation after your arraignment?


A 1 don, t remember.


A 1 wont say either one.


Q What is your recollection about it?


Q Go ahead and get through. pardon me for in terr upting


you. A Tte last conversation 1 had With him that 1


Q You remerrber whether it was before or after you weTe


released from jail? A After.


Q You remer:rber whether it was before or after your arraign


ment up here in the north end of the court house? A 1


think afterwards.


Q Thin~ it was after this conversation that you have


spoken about with ~avia, was it? A That is not the one


you as ked me about •
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1 t ion 1 had wi th Mr. Davis.


2 Q What conversation happened in your office before this


3 conversation 'l,lI1ith ~1r. Davis? A 1 am not sure that it


4 happened, but 1 think the conversation 1 had in the office


5 was before 1 related this to Mr. navia •


6 Q Yeu mean to tell me that Davis said he was making arrange


7 nents for you to plead guil ty and take a fine before you


8 told him. that Lockwcod had coms to your off ire and sol ic i ted


9 a bribe? A 1 think he did. 1 think he not only did that


10 but 1 think he told me why, but 1 am not 80 sure, and 1 don l


11 want to testify to it. He did at another time.


12 Q Now, do you mean to say that Davis told you before you


13 ever told him that Lockwood had come to solicit a bribe


14 tho. t he was making arr'ingements for you to pI ead gUil ty?


15 A Read that question again.


16 (Las t q ues tion read by the repor ter. ) A 1 am qui te


17 sure that he did, yes, sir.


18 Q When was it that you told him that Lockwood had solicited
'-'


19 a bribe? A 1 don:t remember, shortly after my arrest,


20 wi thin a few days, 1 think.


21 Q Relate the rest of the conversation and What occurred


22 at that ti me in which you told ~lr. navis that Loc h.'Uood had


23 corne to you to solicit a bribe.


24 1m • FORD. Object upon the grourd the founiation as to


25 place has not been laid, persona present.


26 MR. ROGERS. 1 did the best 1 could for him.
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1 MR. FORD' You haven't asked the place yet for this next


2 converoa tion •


3 .THE COURT. Read the ques tion •


4 (Last question read by the reporter. )


5 THE CO'L'R T. Qbj ection overrul ed •


6 A Read that ques tion •


7 (Last question read by the reporter,)


8 MR. FORE., If the Court will pardon rr.e, 1 may have misunder


9 stood the tes timony of the wi tness, but 1 understood the


10 witness to t es ti fy th at atone time inthe office of Gage he


11 had told. about Lockwood soliciting a bribe, 1 understood


12 to Mr, naYlS, and then in answer to counsel's questions


13 that there was another time previous to that that he had


14 told that to Davis, but 1 am not sure, but 1 j.ust wanted


15 to get right on it as to whether this is a conversation that


16 occurred in Gage 1 s office.


17 THE COURT, You want the r ecor dread?
....


18 MR. FORD, 1 don,t think the record will clear it up,


19 THE COURT' It will have to be cleared up by questions by


20 you or ;'~r, Rogers.


21 MR. RORD, That is the vice of the questions that are


22 being followed in court--the point we are trying to make


23 we are certainly entitled to kmw where the conversation is,


24 This was a matter not brought out by us and we are entitled


25 to know jus t exac tly at what place and as re ar the time


26 as can be fixed that the conversation occurred-
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1 record, apparently, is not clear as to wh ether there IV ere


2 two conversations, one in Gage's office and one at another


3 . place or whether this conversation he is now relating was


4 one in Gage's office. I haven t t made any objection, 1 j ust


5 MR, ROGERS. Pe s tar ted to r e late a conver sa tion and 1 am


6 asking him to relate the rest of it, that is all there is


7 to the quee tion •


8 MR, FORD. Our objection is that the time and place has


9 not been fixed.


10 THE COURT' 1 wiTI ask the witness wbere did that conver


11 sa tion take place?


12 A Between hi:. Davis and myself?


13 THE COUR T. The one you ','vere testifying about 1


14 A 1 stated before that 1 thought it was inthe offi ce of


15 Mr. Gage but 1 was not sure.


16 THE comT. Go on and answer Mr. Rogers' ques tion •


17 A Mr. Rogers asked ITie who WElS there--


18MB FORD. !.ir. Rogers 7


19 A Mr. navis asked ltBO was there. 1 told him that my wife


20 and daughter, 1 think 1 said my daughter or son, 1 am not


21 sure Which.


22 MR. ROGERS. Q Anything else, that is, you told Davis


23 when he asked you who was there when. Lockwood solicited a


24 br ibe you told him that your Wife and daugh ter and possi bly


25 your son wasther e1 A No, 1 said rr.y daughter or Bon,


26 1 don 1 t know Which, 1 <ion It r.emen-,ber now which 1 told
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1 hire.


2 Q You told Davis that when Lockwood solicitad the bribe you


3 wife and either your daughter or your son were there?


4 A When he came in, yes.


5 Q Wh~t else did you tell Davis at th~t time? A 1 think


6 Mr. ravis asked me if my wife and daughter or son, which-


7 ever it might have been, overheard the conversation. 1


8 told him .that they were inthe other room, that 1 didn't know. :


9 Q All right, go ahead. A 1 think that is Bbout all.


10 Q That is all the convers:lt ion? A 1 th ink so, the. tone •


11 Q Did you say what Lockwood said to you or you said to


-
12 him? A 1 don,t think so, no, sir.


13 Q How you happened to be onthe street or how Loc~vood


14 happened to come to your office? A No.


15 Q Didn't tell anythiI1.g about that at that time? A No,


16 sir.


17 Q In that conversation? A No, air, 1 dontt think 1 did


18 at any other time ei ther •


19 Q Did you tell him you tried to catch Lockwood? A Not


20 except at the time 1 was arrested.


21 Q Did you tell him that at the time you were arrested?


22 A 1 told him afterwards, yes, at the time 1 got arrested


23 1 tried to trap him ar.d get him up to the corner, yes, sir.


1i


il
III


d


~
i
~•;


24 Q When did you.tell Davis that?
0.,1


A 1 don t remember.,
25 Q Well, approXirrate it; tell us where it came inreference


26 to these other conversations. A We had dozens of conv
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1 sa tions • 1 can t t segr ega te them, 1 don, t remember.


2 Q Did you ever tell Mr. Davis where you got the money?


3 A No, he n~ver asked me.


4 Q Did you ever tell him anything about it? A No, 1


5 never did.


6 Q Did he ask you? A No.


7 Q Then you say, do you, that Mr. navis never in any wise·


8 asked you where you got the money that you say was paid to


9 White and par t of it to Lockwood? A No, sir 1 don't


10 think Mr. navis ever asked me that question.


11 Q Did y01.} tell him Without his asking questions anything


12 upon that subject at any time or place? A No, he was


13 ~ting between Mr_l)'3.rrovl and myself. NoW, just a moment-


14 Q You answer my question. A 1 am going to answer.


15 Q.':' Without volunteer ing, 1 wi 11 get around to that,


16 how he was acting. A 1 think 1 have.


17 MR. FORD. The wi tness started to finish his answer.-


18 A 1 did not.


19 MR. FORD. Finish your answer. A }!.r. Davis was ac ting


20 bet',veen litre narrow and myself but -I don' t think it was


21 necessary for him to ask me or me to tell him What had


22 -happened.


23MR • ROGERS. 1 move to str ike out the answer and ask for


24 an an6w!~r to my question, not responsive, and a conclusion


25 of the witness. -.. A A conclusion as to a fact.


26 MR. ROGERS. Never mind about that J 1 am talking to
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1 I Court.


2 THE COURT· Strike out the answer.


31m. ROGERS' Please answer my question.


4 A Read the question. )(tast question read by the reporter.


5 Q? You mean to say-- A Yes, 1 mean to say 1 am quite


6 positive that 1 did not.either volunteer it or did he


7 "~sk it. That is my recollection at this time.


8 Q Did you tell :f.r. ~avilt when he asked you at any conversa~


9 tlon or at any place or at any time when he asked you where


10 you got the money that yougot it from the Chicago man?


11 A No, sir.


12 Q You did not 1 A No, sir - M.r. Davis told us that.


remember.


Q Where was that and when was it that Mr. Davis told you?


January, when :.1r. Darrow was present.


Q Once or twice alone, when first alone? A 1 don,t


Yes, sir.ADavis told you that?


A He told me it onc"e or twice when we were alone and we


t:ilked and discussed it at' the time, on the 14th day of


Q Hr~Vl •


-Q Anybody present? A 1 don,t--no, air. On one occasion


there was, on the 14th of January, 3:30 inthe afternoon.


Q 1 am talking about the t,"lO times no'.\' you aaid--did he


Q Now, that is where 1 want it. A Not a Chicago man, but


there was a man going between Mr. narrow and myself.


Q where? A 1 don,t remember; 1 think at his own office.


25


13


14


15


16


17


18


19


20


21


22


23


24


26 tell you two or three times, did he tell you that?
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1 A yes, sir, that is right.


2 Q Give me the first time he told'you that. A:lDontt,


3 remember.


4 Q How long was it after you were arrested? A 1 dontt


5 remember.


6 Q Fow long was it after you were released cn bail?


7 A 1 donTt remember.


8 Q You remember where it was? A 1 think in his office.


9 .Q You remember whether it was in the first conversation or '


10 consul tation you had in his office or a subsequent one?


11 A Oh, 1 never held any consultati.on particularly with


12 Mr. navis.


13 Q Well, call it a conversation. A 1 would drop up there


14 occasionally to see him.


15 Q On what occas ion was it, the second, third, four th or


16 tenth 1 A 1 don, t remember.


17 Q Had you been up ther e many times before 1)e told you to


18 say that, or did he tell you to say that at first?


19 A Oh, it was quite a While after rrry arrest.


20 Q Then you had had numerous conversations before that,


21 before he told you that 1 A About this particular subject?


22 Q Yes, where you say Davia told you to say that, that is


23 what 1 am driving at? A Not numerOUSj 1 said two or


24 t hr ee times.


25 Q Two or three times be for e !navis told you to SC1J that


26 you had had conversations with him? A







·826


1 had; oh, yes, other conversations not relating to that


2 rna tter.


3 Q- Did you tell ii:r. Davis in Mr. Darrowts presence or at any


4 other time or place that Mr. Darrow ever gave you one filte


5 cent pi ece for a dishonest purpose or for any unlaw ful pur


6 pose whatever? A No, r·1r. Rogers; 1 never told any 0 tber


7 living soul on God A1mighty's Footstool. 1 didn't have


Why should 1 try--


8 to, and up to that time--the time 1 plead guil ty 1 was


9 saying 1 was innocent mys elf.


10 Q Let me have that answer.


11 (Last answer read by the reporter.)


12 MR, FnEDERIC KS. We ask that the quee tion be read again.


13 THE COunT. Read the question, (I;ast question read by the


14 reporter.)


15 MR. roRD' 1 move the latter part of the answer be str icken


16 out as not respor..sive to the question.


17 MR. ROGERS. Now, let me have that answer,


18 (Las t answer read by the r epor ter • )


19 Q At the time of your preliminary examination of Mr. Bain-


20 at the time of your preliminary examination onthe charge of


21' bribing Bain, did you aee Mr. Tiu:mons of the Examiner who


22 sits ther e? A 1 did,


23 Q Did you a ee :\lr. White of the F.xpr ess? A 'Point him


24 out and 1 will tell you.


25 Q He is not here. Did you see ;.:r. Dunn of the Herald


26 sitting here? A 1 think 1 did; yes, sir.


'l•J
01


~•
i
!
I
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1 QDid you see Mr. Jones of the Tribune sitting here?


2 A 1 think 1 did; yes, sir.


3 Q.Did you see ~lr. Bernard'? A 1 dontt.know him.


4 .Q Did you see Mr.-- a gentl~man that represents lithe Associate


gentlemen that said he lJepresented the associated "Preas,
5


6


Pr eSB Pearson of the Assoc ia ted Pr ess '1 A 1 saw the


7 yes, sir.


8 Q, At.that time that l{l1'. Lockwood was testi:f:Ying that, you


you any Ir.oney, that is the que s tion •


MR. FREDERICKS. Just a moment, :i~h Witness.


d
Ii


I
I


I••I
=1
i~


:t
E
t
•
"£


1
Tha t isobjected to upon the ground


that it is an attempt to rrake something appear by this


testimony which is not correct and which has not been


testified to, ani therefore it is in:Jompetent, irrelevant


and imrra ter ial and not cross-examination and hearsay and


no foundat ion laid, and 1 c all your Honor's a tteI!L-tion to


this fact, the l~ne of queotionirg which has led up to


this haa been: Did you ever tell Davis th'3..t Darrow gave


MR. Fredericks.


have mentioned }'Ir. Darrow 1 s name, didn 1 t you get up from


your place in that room and go over to thase man si tting


here voluntarily and say to them tha t Mr. Darrow never gave


you any money for the corruption of jurors, that it was


a damne d lie?


9


10


11
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1 LaB. FREDERICKS: The qu estion was answered "no, I didn I t tell
-;..... -.


2 him that Darrow gave me any r.1oney and I never --", and the


3 \7i tness went further and said "I never told a living soul


4 that Darrow gave me money for this act"; that is, for this


5 unlawful purpo se •


6


7
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etel Now, that is not a statement on the part of this witness


2 that Darrow didn't sive him money, it is a statement that he


3 never told anybody that Darrow did give him money. Now, if


4 counsel is going to attempt to impeach him hy the statement


5 that he is purported to have made that Darrow didn't give


6 him money, which is an entirely different proposition. One


7 time he Sa;)1s: "I never told anybody Darrol";' gave me money",


8 but that does not say that Darrov. never did give me any


9 money, and does not state he ever told anybody that Darrow


didn't give him mane. y, but only that he never ,told anybody
10


11 that Darrow did give him money.


12 THE COURT: Objection overruled. Answer the question.


13 A Now, Mr Rogers, if you will pay strict attention I will


14 try to tell you just what hap'Dened .


Q By .Mr Rogers -- Answer the question. A I am going to,
15


Q Answer the question as to -,;hether you did or did not say
16


that in suhstance or purport? ' A Do ;)TOU v;ant me to ansv:er
17


"yes" or "no"?
18


~ Q Yes. A No.
19


Q You further --
20


T,IR FREDERI OKS:
21


IIovr, your Honor, the witness has a right to


explain the answer if he wishes to.
22


THE COURT: Do you wish to explain your answer?
23


!-2,R no GERS :
25


UTI FORD:
26 anSVier.


24
A I would like to tell what hap~en0d.


I will get at what happened very shortly.


I think the Viitnesshas a right to explain his







Now, if the witness has in mind
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1 THE COURT: The Court has informed the witness if he has any


2 proper explanation to the answer he may make it.


3 MR APPEL: He said he didn I t say tha thn substance or to that


4 effect.


5 A No, I didnft say that.


6 MR APPEL: Now, he say s he ma;y have said something else, he


7 may have said somethjng else that is not material, may have


8 talked aoout the weather or something else, and the only


9 point on Which ';;e have a right to interrogate him is upon\tha
which


10 ~is material and which ~u~ld prove to contradict the witness.


11 He might have said a great deal more, but the question is


12 whether in that conversation, now, whatever it was, did he


13 not make this l',articular stu tement and the ans\,;er 0:' the


14 witness is perfectly clear.


15 THE COu~T: Then thero is nothing to argue, and the ;titness


16 has not indicated any desire to explain his answer: the Court


17 has informed him he had that right and he has sho~ no dis


18 ,osition to.


19 Lm FORD: If the Court will pardon me just a mODent, this


20 witness has indicated in his examination, because he belie vcd


21 Nr Rogers is technical he mast be technical and answer the


22 question precisely the v,ay it is put. I think he has indi


23 cated he has a desire to modify -- hot exactl~! to modify, but


to qual i fy that "no". He answered "no", Toot he tli dn ' t24
say those precise things.


25
26 anythi~g similar to t~~t and desires to explain the eire







r- "--
I I :~:::es under w}dc h he sm d it, desires


2 order t~t it might not be contorted by
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to explain it, in


counsel later on,


3 he has a right to make that explanation.


THE COURT: The ~tness has sho~n no incltnation ~hatever


sometime about December 15, one at your house and one at


to make an explanation.


reporter, and I will return to this incident in the court-


I have


A Yes sir, very well.


He attempted to talk to me, but he


I have a right to interrogate him first


A lio.


No.


Do you know Mr D V Nicholson, reporter for the


A Yes sir.


He TIas here on yesterday, he was not here today.


I sav,; hitl.


At the conversation at your house, you and he being


By Mr Rogers-- I will call ;'yTour attentton to another


Did you ha"ve a converstion v;ith him after your arrest,


Do you know him?


three or four different forms of the conversation and I have


a right to put it to him before he can go on and say what he


did say.


as to that conversation and put it as I have it, it is I1ut


to me -- I have it in different ways. Of course, as is


Q


natural TIith three or four different ~itnesses.


Q


Q


Q


Q


Ey..aminer?


didn't have that


pre sent, did you say t·o :Mr Nicholson that I.1r "Darrov; never


gave you any money to bribe any jurors and never knew any-


room later.


your office?


1JR ROGER S:4·


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


- 22


23


24


25


26 thins about any bribery of jurors at any time? A
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-Pete1:ME FORTI: We object to that on the ground no founds. ti.on is


2 laid, that the time has not been stated when this ~as,


3 whether it was before he plead gUilty or after the prelimina y.


4 or some 0 ther time.


6 MR :ROGEP.S: Aboll t December 15th, I read there; the que stion


THE COURT: Very well. Objection overruled.8


effect, or anything from which he can draw any conclusion10
of that kind, Mr F6rd -- Mr Rogers -- anything in any. way,


11
12 :.shape or. form.


A No sir, nor any words to that


I think yon v;ill have to approJdmate that time.


At your office in the Chamber of Commerce Building,


Di d you so say?


THE COURT:


shows it.


9 Q


7


5


Q13
di d ;you tell Mr IHcholson, of the Examiner, practically the


14
same words in substance or effect, that Mr Darrow never gave


15
you any money to bribe any jnrors, he never l:-nev; anything


16
about any bribery of jurors at any time?Ar A No sir, I


17
never discussed my case with Nr Nicholson or any other report


18 way
er in the city of Los Angeles in any..., shape or form. -


19
Q Now, do you kncrr. A except the conversation we


20
had at my preliminary e7~mination, the only statement I ever


21
made to him, ~nd I made that trying to protect this man here.


22
Q Who. t i:a that? A It is in the record.


((iuest ion read)23 Q


24 A


25 Q


All right. Let us read it.


l1eaning ~r Darrow.


The only conversation you ever had with Ur Nioholson


26 was at the preliminary examination? A lICh sir.
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1 only conversat i.on I had with any reporter in regard to my


2 case where I gave any statement at all was at that ti.me you


3 alluded to a few minutes ago.


4 Q Do you know J L Bernard, of the Express or Tribune?


5 A Bernard?


6 Q Yes. A Possibly. Is he here?


7 Q lTo, he is not here.


S A A l~ttle fat fellow?


9 Q He has been here every day. Yes. I doubt if he will


10 admit that himself, but you might call him sho:ftt and in


11 clined to be stout.


12 I Short but not sweet. I think I know him, yes sir.


13 Q Did you say to him at any time or place after your


14 arrest, that Nr Darrow never gave you one dollar or any money


15 to bribe any juror and never knew anythine arJout the bribery


16 of any j~ors at any time?


17 IJR FP~DERICKS: That is objected to on the ground that no


18 foundation has been laid, the time, place and persons


19 present; e~idently an impeaching question.


20 rm ROGERS: He says he never had any, now, I can use his own


21 words; he has laid the foundation.


22 DR FORD: We are entitled to it. We have sone rights.


23 THE COUP. T: Ob j ect ion sus tained.


Q. By Mr Rogers: Do you k~10i"." John Drain?
24


A Very well, yes sir.
25


Q I will lay the foundation and place -- this Bernard
26
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tho court house itself?


in the paper.


conversation I asked you about was at about the time of


A What is the


naturally,you can see


A For him.


A Yes sir.


You used to work --


For him?


I did not.


Very well. A Or ~nything to that effect.


Do you know John Drain? A Very well, yes sir.


A


Q


Q


Q


Q Did you ever meet Mr Drain in the Majestic Saloon,


next to the old 1~jestic Saloon, next to the Lyceum Theater


on Spring itreet, at any time?


A I met him outside and we went in.


Q You met him outside and you went in?


Q Never mind about your best evidence; please say


whether you did or not, and don't argue with me.


Have you told Kr Bernard that? A No sir. And the


best evidence I didntt is the fact it never was published


THE COURT: Objection overruled.


Q By Mr Rogers: Answer the question.


Q


one canr,ot


your preliminary hearing, ~ sOID3where in the vicinity oftl)e


Court House, ~30mewhere in that nei ghborhood, rrobably in


question.


Thffi FREDERICKS: We object to that on the ground a sufficient


foundation has not been laid.
I


1ill ROGERS: That is all ~R can get


1


2
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ete1 .Q Do you rEm eIllber talking to him there ab out this case?'


2 .4


3Q


When?


This roas after your arrest and before your plea of


4 gU:ilty? A Yes sir, I remember it.


5 Q


6 Q


You remember it? A Yes si:r.


Do you remember of :B' M. UicholE; being there? A Yes sir


7 Lffi FORD: That is kind of very indefinite, it is a period of


8 three or, four months.


9 MR ROGERS: It roas shortly after the arrest, I cannot give


10 the date. He knows the incident? A Yes sir, I think it


11 was wi thin ten days.


12 Within ten days? A I think so, yes sir.


13 Q liow, did this conversation occur in the presence of


14 llr John Drain, Mr F M Nichols, l,~r Frank E Dominguez, ~TOU


A I remember we went in, I don't remem-


Wait until I answer that part of the question.


·All right.


it. A All right.


It so happened, did. it? 11 I don't Imoi"'.


"You are not ashamed to take a dr ink mth me, arc you?"


15 invdlted them all to enter the saloon to have a drink"·


Is that r..art of the conversat ion?


The part about invit ing them to ente~and have a drink
a


IDI:! part of the conversation, the substance and pnrport


16 A


17 Q


18 is!


19 of


20
Q


-- ........._----. .


~
21


A
22


23
Q


ber I invited them or not.
24


q And ;;lOU sai d to John Dra in, "You are not ashamed to
25
26 drink ;-;ith me, are you?" Whereupon Dra in sa id: "You kno\
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1 I don't drinl:: anything but buttermilk", and he, Pra.nk1in,
v


2 replied: "That is a good enough drink, take that if youv.-ant"


3 and you went in. Do you remember that?


4 A 1 remember we went in to drink,. I quest ion the butter-


5 milk story very much.


6 Q About John Drain?" A Yes sir.


7 Q You know that John Drain has not drunk anything but


8 buttenni1k for some years?


9 MR FORD; We ob .iect to tha t as immaterial, no t in any '[:ise


10 throwing any light: on the gUilt or innocence of this def-


11 endant.


121m ROGERS: You get decisions from me, you know.


:1


I
'j


:~
",


13
,


Isn tit true yon said after some preliminary quest"lons


21 A. lTo sir, I didn't.


22 of it. I


(\ . Ymat part did you say?23 \c:'::,


14 "1 never received a dishonest dollar from Darrow, he never


15 kne~ anything connocted with t~is matter, he is too good a


16 man to do anything of that kind, he was ~ost kind hearted,


A lIT Dominguez said to ~e:


24 ~Bert, nobody every accused you of having $4,000 to give to


25 a jury". I said nuo, I don't think they did." And, \';el1,


26 he said "If ;JTOU did what :lOU are charged wi th you got the







3 and best men I ever v:orl-:ed for", and I repeat it noVi to


4 his face, he treated me splendidly and I have no complaint


5 ·to make.
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1 I:ol1e~ from Darrow'. I sa id "llr Doming1lOz. don't ",ix Mm


2 Darrow up in this matter, Mr Darrow is one of the kindest


knowA Yes, and all of you


A


The Court will now adjourn u


I ~on't believe he did anything of the kinl,


He \":i 11 testify.•


Gentlemen, of the jury, ;rou will· disregard the


A I did not.


I did not. . Why s ho uld I? . 1;,..,••.I.~I,J.i:'..,'.'
I didn't ask you why you should. Did you? :~


\n


II
I-


And didn't you say that Mr Darrow never gave you --


For any corrupt purpose?


Don't answer me that wa~7; I knov. :,'ou did.


THE COURT:


Q


I did not.


Q


A


A


Q


hi s any minute: .


dollar?


didn't you say in that connection you wouldn't stand for


any corruption and dirty work and he never gave you a .


statements of purporte0 facts made by counsel.At this tim~


we are about to adjourn and you will bear in Dind the former


admonitions not to talk about this case and let no one talk


to you about it, don't fOYID or express any opinion until the


matter is submitted to you.


lill FREDER I CK S :


if he is going to ~estify --


lIR ROGSRS: I will take John Drain's \vord for it before


1~ FREDERICKS:· He is not testifying.


. tffi ROGERS:


6 Q


7
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1 t~o o'clock this afternoon.


2


[I
I


---0---


3 (Here the Court took an a.d.journment until 2 1'.1.1. )
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1 MONDAY, JULY 15,1912; 10 A.M.


,2 Defendant in court wi th counsel. <..kry called; all present.


3 Case resur::~ed.


4 ' -----


and


point


perhaps,


not


decision


client


testimony


subject \


thos e circun'stances.


to the client t s


Fach one of the auth~rities


his a": ton;.::y ,


client cobld be compelled to state


ion under th08~~ circu~Btance~,


attorney \'las on the stm d.


the c our t mr:..y be spe'oula tir.g


the attorney could be eX~lined;


e Court that perhaps--or


at before the dourt in trat COlBe


Id be over dieta and not binding;
/


/a ~ere diseussien by the court of what


far as th air value as preceden ts 3.3 dec iB iens go,


Ready to ~Il.r..?_----_-.............,__,.".."..


~-T:"1"'\"~--If6vt; if y")ut Honor please, counsel for de;:~Te.?
f'


~/i'il-


submitted a number of authorities to the effect/' I
n;munication between c~ient and attorpe'~~ was flot


a case where the client W::l8 an' accompli1e


ad turned states eVidenc,}~/; te~ling all \that
\


stand, and read tV'number of cases iF


'THE CO.UP T •5
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24 I


251 0


2G'1~
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10 to a cr ime and


11 I !'lad ccurred on
I


12\ 'Nhicn


13 Ibeing


141 what ccurred between
i


15 Ibeing
i


16 1 subrd


17 i conce ning these
I


18 Ther e was on e of ithe cas 89 in







to ci te n. few au thor it ies


/


s;t'atect, your Eonor, tha record


Ar-rFL·


ArrEL.


46/6
-_.--.-,,'!


~.e-COi·:,.i~t:-:·rl'·re-El~;.Q-~S-..I:::.a.t~L-.QI~f.-Q..Ll~~g;-j us t //


this court 1i:r. Franklin has testified as to cOID1l"J6nica-
/


bv I


iadc"him to his attorney, '.1r. Johnson. Vi'e d,o/ not con-
/' /


error~- /


Just a mOftent--letts understand it-
//


you will perrni t me to ma7€ my full s tatement
/


1 understand our posit/on.


Lett~ see; jU3t addre~1yGurself to the court


can det_ mine whetl:;e~//~n interruption is proper.
i


T,'r..ey made objecti~t to this testimony and we


ti'-r,s


THE COURT.


and then 1


~tR •


closed.


/
this morning, and conclude


/
up here and starts to dlose


/f


THE COURT· rerraps that is
/


!


./


will bear me out, we


71 e1' e rep 1y i rlg to it,


MR~'


20


our argument. Now, be gets


,\ ...",1'\ ar gun en Ii.


n:y fault. 1 understood you had


\
MR. FORD. 1 don, t' think we are so~ apart--


"TP'E CO'L"RT. Wait' a 1T'0rr:ent--just a mon:en~. 1 migtct say tit
\.


tnis tirr.e, t.oyvever, :.~;. Appel, 1 preeurie t,8 argurtent is
\


for the pnr;pose of convincing this cour t. \1 think yeu
\


have cast ,.the burden over on the other side \y the argu-
\


~ \
22 fLen ts alTeady subrr:i tted. If th ey me e t U; er.: tt"\cour t iV ill


23 h~ear';;u again. "itt that state,,,ent on FY r,ort l\suppoee


24 you are wllling tbe C~-'[,e should proceed. \\
\


~: IJ~~ ;~:;:: :h::.:::r: ::Y~::::1:h::'::~~' \
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1 think after we state our position th mat-FORB.


~ill be qUite clear and as your Honor indicat d on


Friday' perhaps our objection ·N:J.S somewhat prenl ture, and
\


it i~ to~on.e extent a question before the co~rt,


but it is~ to decide the llja'ter before Ie get cione and


decide it onc~ and for all, decide the ~~le subject.


At the beginning of tte arg'¥(ent counsel for the
/ .


defense :Lade anum :>1' of asserticns/to which we took
/


exception. Now, if . tWill bec.onfined to a cartGin line
/


subsequent part of tis argurr;ent,
,/


then the only objed.tion h~e to itat :he present tinie,
/


/
and that perhaps is preuJat "8, is trat no found,:dicn h2.s


/


been laid for the aSkin9/of y ques tiona of ;,1r. Johnson


as to what transPire~.,~twccn . in and his client, ~.:r. Frank-


lin, but first, on fe genere.1 Honor, 1 will


just content myself with quoting
. I


In t~e c~se of Keyes VB inthe
/1


14th Pacific ,/page 456, the Supreme
/


In that cas:e the depoei tions of tre- de


t3.¥.en 2l0he depoei tions "ere not prese ted in the record,


:ind t £1' e was no proof of tr'3patts
" of were


COL ·'t ad!, as a ..a~tar of fa.9~illLin~~:::,":L..
Carr'.,the defendant, only acoepted. . \


\
\
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dis-


That


That is


Hichigan


are declar-


reI wi th, but in


( Reading: ) "The


the


cone erning it.


client's consent."


t his state.


the position


~ any co:mmunication made to him


;I
I


evidence on that point/and _ t:llowed
/


i .
~I


read; this was no ert-or. An attorney


counsel, TIe have no


and in the case of --


case quo.ted


by his attorney


the law the same


the 1 etter to


the attorney is prevented concerning it. 1t


pute before this court is set forth whe her or not an


attorney c Ii testify to the mat tel' even t~U!~Q'h th e cli-


ent can - the client can testify, and in t ·s case has
/J . IfL.ilvraukee , ..• 8. & W.


testi)'-ie. It is the case of Erickson vs." Rai\way Com-


~t· . '. "'-"
~. 9~-1:~iclIfg f;n, ':P~e-41.'1:->-Tn:ep(rrt±o:rr;;;!:;~~~~~.~~~y


In hi s depos it i QU-J,1,as......a..·.].·et t.e~O-~.>(lef,endan,~--:to."-JW';Z.''':;>R'
~_:\J~"'~~'''"~~ /\


I


~o J Esq~, '; ',-rho the defendant claimed was his at orney
I .


at time the letter was vJritten. Obj mtion)as made,
to its offer to prove t~t the rela-


"Il
and client existed as clvimed. The court


is incompetent to


not testify:


daefined, to


/t
and the position ~e take tba· the cOmTnunication itself m~,


/
be admit~ed in eviden¢e has b cn admitted Sld introduced;


Franklin has testifr'd to it, t our claim is that the


"
attorney iSincorent to testi


is. the .eocact laT¥rt1age of the statu e; the attorney ccn-


(


connnunication itself fr the client is incompetent, but
"


.That is that is the law in this state
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e


was


ading : 1.


made against defendant's


of the trial jUdge, and


stand. He had been examined t


the ken his testimonl


','then the court con ened, the plaintiff


s stand, and corrected testimOny'b~'ekn-
t he had been misunderstood"


his counsel, cmd then made the I
ake ~~s loosened after he had pull d the pi~,


e V/foS in the r,c t cf jumping. The 0 f biS


I
i


test mony "vas


took


down


ing claim


to the noon rec ess cf th e co/ ' and


relative to the order qi~n him by M


the pin d jump from one C'ar t6 moth er, an
/


open jore he pUlled he


t jump, ~md whi,ch state of facts, it


h~ tes' ified to on/his former trial'. e-
/


convened on the afternoon of that day,
!


plaintif had a consultat on v&th his counsel, ~nd told
I '


by b:im that he (the· Plainti.p\ had stated the case fer-
./


ently tha he (the ~.counsJ.1./) ad 'understood ~t in his


talk "Ii th him. The ~.~Ij.ot:,)tEf ,ent to the interpre te •


and told hOm t bat .Iltl.a.liad P.g,'


EVidently, that eit er the interp ter had misunderst od


him or too


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







TPE COURT· 1 do not understand tr3..t the defense 'has of-


court repol"ter, or n,isinterpreted by the interpreter.


fered to pro','e what statenients Co'. Johnson made to :,11'.


I


refcndant 1 s


"Tl'e defendant's cotmsel, upon cross-exarnin'l.ticn, stowed


the talk h3.d betN'een pla:cntiff and his'Jounsel durir.g the


neon hour, and offered to C3.11 the p12intiff's ~ouT'8e1


4680


erroneous statemert, or had been misunderstood by the


~nd availed themselves of it. The plaintiff had a right


to ffiake a correction of tis testimony if he had lL3.de an


interrogate him as to what state~ent he had rrade to his


to show the fact. Counsel objected to being sworn in


counsel had a full and fair opportunity to cross-examine.


the plaintiff in reference to thi whole sUbject matter,


so decline. We find no error in this.


It WOos a question of fact for the jury whether this was


client. Counsel had not been called as a witnes8 by either


80 or not, and to give such j;eigrt to the plaintiff's tes-


refepence to the matter, and the court ruled ths.t te could


Franklin as his Client, but on tte contrary they are offer


ing to prove what :.lr. Franklir. said to tic attorney; an, I


plaintiff's coursel to the stand against his objection, and


side, and was not thereafter called. 1I


timony as, under the circumstances, they thougtt it war


ranted; but by no rule of prg.~tice had defendant to call


correct in that7


MR. FORr:. Tha t is cOI-rect.
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1 MR • DAnr.OW Yes.


2 MR. FORD. Your Henor, the way 1 unders tand it the rule


3 as to the conversatior--


4 'llpE COURT· That case holds they h;ld aright to aSl-: the


5 attorney what he said to his client, what had been his


6 advise.


1 UTI • FORD. The universal rule, your Honor, is what the
ever


8 attorney said to tl:e client and What/the client said to


9 the attorney as to the communication, whatever the law is


10 ,',8 to one part of the communication is law 2..S to the other


11 part of the commuTjlcation. There is no quarrel en either


12 side as to that.
'- -l,ffi APPEL: If the court please, --


p 13 MR. FORD. Le't mef inis h my ar gUllien t to the court and 1


14 think 1 can finish it bett~r.


15 .lItR .• APPEL. The court asked us a ques tion.


16 THE CarR T. 1 asked a quee tion of the defens e in order to


17 clear it up. :.11'. Appel~ 1 will hear you.


18 MR. APPEL· The testimony of ~;;r. Johnson will show, your


19 Honor, that Johnson was employed to make these COlli-


20 ·rrbunicaticr~s to the Distr ict Attorney :-md to br ing com


21 rr.unications from the District Attorney to :,~r. Franklin;


22 we contend that in those instructions the relation of


attorney and client do not exist such as to prevent23
24 declarations made by both Bides to be pUb1ished and to be


25 transmitted frolli one to the oth9r, and ~e ~cted as a go-


I
26 I cetween.


I







MR. FORD. if t1:.e court please-
1


1


2


MR. DARnOW 1 think--
46~


3 THE COURT. 1.:r. Ford, the court reserves the right to


interrupt whenever it sees fit and proper so to do. Now,


1 int'errupted the argun.ent in order to get an answer.


6 ~ffi. FORD. 1 thought the question had been answered,


7 your Honor •


8 THE caUR T· Ye s, sir •


9 MR. FORD. That the question ar"d everything in regard to it -


10 THE COtlRT. I,)r. Appel answered the question and also Mr.


11 Darrow, and if he desires to make a statewsnthe has the


12
1


13


r igh t to do so.


JAR. DARROW. We claim that, and '.Ye claim beyond trat, that


14 there is no privilege of any sort after a man tu.kes the


.applicatlon in criminal cases.


is to protect the client, and when he does not protect


of course, there is no dispute about these civil cases,


there would be no question about that, but tbey have no


and testifies himself, and the object of the la~N


himself the object has been served,with his consent, and,


stand


I


THE COunT. Now, l,tr. Ford, in order that the court's


position n:ay be clear to you, 1 h3.ve just stated to the


defense that they had r3.ised by the citation of authori


ties, they had cast the burden over on the prosecution to24


20


21


22


23


15


16\
17 I


181
1119
I


2G that is in my n:ind, a clea.r view and a very clear


25
convince the mind of the court. now, this is the point
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this is not final--but thia is the point that has seemed


to n~ mind to be conspicuou6. As presented, subdivision


2 of Sec tion 1881 haa sonte ob jeo t. Nov'!, wh at is tha t


obj eo t?
•


13


14


151


16 1


17


18


19


20


21


22


23 I


24


25 I
26 I


I







4684


1 What is the object of that statute, if not the protection


2 of the client? It seems to me that it has- no further ob-


3 j ec t~ no obj ec t exc ept of pUblic policy, or any


4 further obj rot to serve except the protection of the cli


5 ent artd that 'lfter th e c Ii ent has voluntarily waived that


6 protection by taking the stand, then has not the reason


7 fo l' the rul e c eased and by that token, the rul e, under the


8 well-established rule of law? That is the point I gath


9 er from the defense's argument, and those are the ques-


10 tions I ask you to address yourself to.


11 1ffi FORD: I think I understand the court's point on that,


12 and I wish to state that I did not intend any discourtesy


13 a moment ago ei th er to th e court 0 l' counsel on the ot her


14 side, but I thought the court's question had been answer


15 ed, and ~TIether I am right or wrong in my deductions, it


16 seems.to me we have accorded to them the privilege ofmak


17 ing argument ydthout interruption, end it struck me as be


18 ingan interruption of my argument by the defense.


19 THE COURT: The court felt it was necessary to cause an


20 inter,-uption and did so.


21 HR FORD: I had no t "IW obj ec tion to thatl but I had ob


22 jection to the continuation of it. Now, if the court


23 please, the law secures to the client the privil~e of


24 objecting et all times, and forever to an at to l1'ley, soli


25 citor or counsellor from disclosing information in a


26 cause confidentially given while the relation exists.
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11Th e client alone can release the attorney', solititor or


counsellor from this obligation. The latter cannot dis


charge himself from the duty impo sed upon him by law. It


Your Honor desires to lalovr the object of that section,


and I have been reading from the language of the Supreme


Court of this state: "The client alone can release the


attorney', solicitor, or counsel from this obligation. "


No one els e can. "The latter __ It counsel -- Ifccnnotdis-


charge himself from the duty imposed on him by law, If no


matter what the object of it may be, the law absolutely se


cures to th e client, and he stated h ere on the stand ex


pressly that he would not release his attorney' frcm that


obligation, whatever that obligation may be. I am quoting.


from In re. Cowdery, 69 California Reports, plge 50,


and in the 83 California, people versus MUllings, which is


a husband-and-vrife case, but the court, beginning at }:ag e


141, for the purpose of enunciating '.vhat issecured to


the client \vhen he sees his attorney', where it is a case


of husband and wife, it discusses the relation of attorney


and client. "The main provision of our code upon th e sub


j ec t is as follows: 'There are --' "this is the langu<;s e of


sect on 1881 -- "'There are y:articular relations in'


\"lhich it is the policy of the law to encourage confidence


and to preserve it inviolate;' It The Supreme Court


tho se words. That is the 0 bj EC t of the p rovi sion of


section 1881, to pr eserve it inviolat e. ItTherefore a
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1 son c annat be examin ed as a witness in th e f allowing cases. II


2 That is, an attorney cannot be examined vlithout the consent


3 of his client. \lIn Hurphey versus COffi.1Ylonwealth, 22 Gratt.,


4 960, the rul e ,"vas appli ed to a mere vri tness for the prose-


5 cution: In that case, Alexander Murphey ;,,,,as on trial


6 for an alleged assault vd.th intent to kill, on one John.
7 }':urphy. John l{urphy VIas a witness for the pros ecution,


-


8 and on cross-exa"!lination he was aslero by counsel for de-


9 fen dant if he had not stated to his 'wife t bat defendant


10 ac ted only in his ovm defens e. II
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•


in his own behalf cannot be cross-exarr;ined as to any com-


in,ll:at2T iu.l rvbether th e c Ii ent is or is no t a par ty to the


Tha t has been


we see the propr iety I


tte disclosures Without
I,


ln futtenhofer vs


tNor do


In Bigl'3r vs Feyker, 43 Ind.


munication ltade to his attorney.


the conser.t of hie client and yet compelling the client


lege, about certain con,ntunications made by hinl to his a t-


which he was not bound to disclose.'


to. have been made by him to his wife, which, if made, was


torney concerning the matter in controversy. But the


was indicted for and convicted of forgery. He was a


"The prosecuticn objected to the question ae privileged,


and the objection was sustained, and the Supreme Court of


Appeals of Virginia held the ruling c6rrect, because the


question tre:Juired hinl to state a conn.unication supposed


repeatedly hela that a party offering himself as a witness


and in its opin~0n said, among other things, as follows:


tThe privilege applies to the cOF,munication; and it is


State, 34 Ohio s.r. 91, 32 Am. Rep. 362, the defendant


And the court further says:


'Nhat the law considers a confidential comn:unication, and


action in '\';hich the 1uestior" arises, or whether the dis


closure is 6'Jught from the client or bis legal adviser.'


Supreme Court of Ohio reversed the judgrrent for this error


witness for himself; and, on cross-exa~~nation the State


succeeded in examining him, over r is obj eet ion of pr i v i-


of not alJ01ving the attorney to l'l:ake


hiltSelf to rLake them. J
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1 it was he ld that 'Cor,'munications made in consul to. tion by


2 a client to his attorr.ey are privileged and protected from


3 inquiry, when the client is a witness as ":rell as when the


4 a ttorney is a VI i tness • ' In Hemenway vs Smith, 28 Vt.


5 701, one Orcul t who was a defendant, was a witness on


6 his own behalf and was cross-examined against his objec-


7tion,about consultati::ns with tis attorney. For this


8 error the judgment waB reversed, the Supreme Court of


9 Yermor:. t saying that, 'The r ul e should be the same as it


10 woul d have been if th e counsel had been called to pro~re


415, 27 Am. Rep, 137, the defendant, who was beinE tried


76 Am. Dec. 406, it is held that a Witness is protected


from testifying as to any communication he may have made


for bigamy, was a Witness for himself; and he was crOSB-


In Bobo vs Bryson, 21 Ar k. 38,the cons ul tnt ior:. '


to ris attorney in confidence. In State vs Vlhi te, 19 Kan.


11


12 I
I


13 I


141
I


15
1


16 I


consultations With his attorney. For this error the


fidential than that of attorney and client--indeed the


examined by the prosecution, against his objection, about


to the relation of husband a~d wife,--a relation more con-


, T1:e


judgn,ent was reversed;' and the court'--it appears to the


court of this state which closed as fo]lows~


reasoning and felocity of these cases (and trere are


many otters to the same e:fect) apply With increased force


17


18


19 I


20


21


22


23


24
Andnost confiden tial relation known to human beings.25


26 we ~ave cited the above cases because they are closely


I
!
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analagous in principle to the one at bar, and because we


have been unable to f inC. any r epor ted case vlrer e it h '..l.S


been attenpted to con;pel a defendant in a crimin[-l.l case


to testify to corclliunications between his viife and himself.
•


Slightly changing the language above quoted from State


VB White, but applying its prir..ciple to this case, we can


say that, 'this statute would be of no utility or benefit


if the husband could be con~elled, against his consent, to


make such disclosures. It viould be absurd to protect


communications between husband and to leave them unprotect-


ed on the examination of the husband.'
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that the reasoning which applies in cases of husband and


\vife is exactly that which applies in cases between at-


The


After detailingand compell ed th e wi tness to testify.


committing magistrate, charged with this offense.


torney end client, although, as the court says, with much


increased force; that 'is the philosophy of it, increase in


force. in the case of husband and wife, because of the sa


credness of this relation, end, even though the sacredness


of that relation be greater, th e fore e of the la'll greater


in th e case of husband and vrife, the law, however, itself,


is absolutely the same.


the matter ~~s communicated to him before he was sworn,


and as his counsel.' Thereupon the defendant objected


}Ty only obj ect in reading this is to show to your Hohor


to the testimony, 'but the court overruled the objection


the substanc e of the stat ement made by t he defendant, the


witness, oncross-examination, said he did not know whethe


In people versus AtY~nson, a criminal case in this state,


40 Cal., beginning fl t page 284: liThe defendant \vas c on


victed of grand larc eny, end has app13aled to this court.


On the trial one Tannon was called. as a witness for the


prosecution, and was inquired of as to certaih statements


madel., by the defendant, ,:'!hen, on examination, before the


Yli tness stated that he VIas an attorney at law, <md VJas act
i


ing c1S the counsel for t he 'defendant on th e examination


before the commiting magistrate, and 'that what he knev:r of
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1 the -alilm.issions of the defendant» to which he had testifi ed


2 "was 'what he told me confidentially beforehand or ,'{hat he ,


3 swore to. I cannot recollect how it was.'tI· In that case


4 the c Ii ent had takEn t hestmld and swore to arerything»


5 and v/e'might say, because he had already S\vorn to the facts


6 on the stand. The witness proceeds to state, 1'1 cannot


7 reco11 ec t how it was. II The court says, "\Vh en it appe ar-


8 ed that the \'fitness was unable to state whether the ad-


9 missions to whic h he had testifi ed were made to him as


10 counsel cf the d efendc>.nt, or whilst the accused was UlU1er


11 examination as e wi tness in his own behalf, the court


12 should have excluded the testimony of its own motion.


13 On principles of pUblic policy, connnunications from a


14 client to his attorney touching the subj ect matter under


15 investigation are pf'iVileged, and will not be allovred to


16 be disclo.sed by the attorney, EVen though he ,be vJilli!'l-e


17 to do so."


18 That is the only point we are making here is, that


19 the attorney is not allowed to disclose it. As I stated


20 to the court, there was one situation not touched upon


21 by those decisions , mld not shown by them at all, they were


22 relying on E different stat e 0 f f ac ts, they , were relying


23 on the fact where the man VIas an mcomI3lic e. They can


24 get this testimony in on another ground, which on Friday,


25 we stated we were willing to go into. We want all the


26 facts to go before the jury, but we do not want a portion
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1 of the facts to go before the jury, and by .reason of limi-


2 tations placed on c ross-examination be foreclosed fram


3 putting all the facts before th e jury. We have not my


4 obj e6tion to· them put ~ing Ur John ston on the stand and


5 t estif:ring concerning a communication made by his client


6 to him where it\vas intended, and vmere it actually hap-


7 pened that th eattorney cfonnnunicated such facts to the Dis-·


8 trict Attorney. In this case, where the fact vI/as communi


9 cated to somebody else, the law is slightly different,


10 and onFriday, we conceded that, and .....Je still hold to the


11 same position, if thev lay the foundation showing what


12 facts were communicated, then, after having laid the foun


13 dation and showing that Hr Johnson held a conversation


14 wi th ur Ford showing what ,vas said and done there, then


15 rsk if Ur Franklin had told him to say that, we have no ob-


16 jection whatever to that, be<fa.use a communicationmroe to


17 an attorney for the purpose of having it disclosed is ad


18 missibl e in evidence, and !,Tr Appel said in the latter part


19 of his argument, it was an entirely different posi tion


20 to vvhic h we were vlilling to meet them on, said in the lat


21 t er part of his argument tbat in order to shoW' your Ronor


22 that he told Hr. Johnson to go over to Ford and request him


23 to"postpone nw EXamination and my case for about a month


24 and I vlill produce the man who gave me the money to bribe


25 . Juror LockvlOOd and Juror Bain. II


26







7lJ 1 TEE CaUR T. NOVI, jus t a mOUlen t •
46~


1 will ask \~r. Appel.


2 M:;t recollection is that after consul tatian between :.:;'.


3 Appel and :,11'. Darrow t't.ey stated they desired to go sorne-


4 what further than that.


5 MB. DARROW. We do, your Honor, we wan t the fu] 1 cdnnuni ca


6 t ion.


7 MR • ArrEL. Yes, and part of the conm,unicatioI:, y-::-ur Honor,


8 is not priviJeged at all, it does not come within the


9 privilege, the otherp-art we contend is not privileged.


said in all the conversations betvleen him and ;.'11'. Johnson?


MR. APPFL· Yes, sir. There are two grounds.


the stand threw the decr Vi ide op'Em as to everything he


MR. FORD. 0ur pcs i tion 'is--


THE COtJRT. That it must be confined to tne staten;ents


Your posit':'or: is, i,Ir. Franklin's coming toTPE COURT.10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


made in the conmunic ation with a view or in ten tion of hav-


ing them come to the District Attorney?


MR. FORD. I think under the law tbat is strictly true,


but we want all the facts to go before tbe jury and if


they lay the foundation shOWing wnat facts went to the


District Attorney, as far as we are personally con


'carned, they can have all tne matters--


THE COli'RT. There is no personality hera, it is, what is


the law?


25


26


UR. FORV' We have stated that we do not think under


law they can go into tbe whole of the case and if we
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mit them to go into the conversation Without showing the


2 foundation J we are foreclosed from showing the Whole facts


3 to the jury. We want the proper legal foundation laid,


4 no t that we car e a snap w1;5.t W,=::,s tol d by :Jr. Frank 1 in to


5 l.ir. Jahnson. Mr. Franklin has told largely what the matter


6 was J but our theory is at this time he was framing up


7 evidence to protect the defendant,


8 THE COtJRT. 1Tow, :.1r. Ford, I don't care whether the evidence,


9 when it comes in J is go ing to affec tone s ide or the 0 tter ,


10 the only ques t ion befor e the cour t is 'Nh ether or not the


11 evidence tendered by the defense through ~~ Johnson as a


12 witness is 1 egal evidence. If it conies it wil 1 have to


13 benefit or injure who it may J that. is not a rr,atter for the


14 cour t to cons ider now.


15 MR. FORD. 1 have one mor e c itation. Our pos it i en is


161 this, your Honor, and if "ve can get together on this point


17 1 we can save ar gurrent. If they are willing to show a


18 foundation J to show that :vir. Johnson communicated certain


19 th ings to :,~r. Ford and what occurred on that 0 ccasion, and


20 then the}' ~vant to go i!1to th-3.t con\rers2~tion upon \vhich i.1r:


21 Johnson ac te d, 1 shall not obj ect or technically raise any


lin, we are perfectly willing that the whole evidence go


'point as to 1:vhat occurred between 7.:r. Johnson and :.11" Frank-


before the jury, al though under the law I do not think


anything can be before the jury except what WI:1S actually


However J we do not want to be technical oncOLn;unica ted.


22


23


24


25


26 .


I







2 and we do not want it confined to just what occurred betwe


3 the client and attorney without showing what the attorney


4 did, and we would be if we didn't make our objection. It


5 is no.t fer the pur pose" as couns el t as ins inua.te d, that


6 we are trying to keep eYidence from going before tris jury.


7 ..If the court will permit--I find a citation here-- 1 hayc-


81 forgotten the case and 1 can find it under the Code sec-


9 tion--in Phaler VB Fbaler, 136--132 Cal. in the estate of


10 Nelson and in all of the estate cases, where it frequently


11 happens th 3.t an a ttorr:ey is a witness to a will wh ich is


12 offered for probate in the courts" cur courts have held


13 that those circulIistances show an intent. on the part of the


14 client that the attorney should,under proper cirsumstunces,


15 disclose what had transpired between him and his client


16 and that being the case whatever the cJ ient intended


17 should be disclosed was not privileged, and that they can


18 be examined upon it. Of course, the foundation mus t


first be laid sho\'ling th,lt intent to disclose by showing


the actual disclosure and the directions to disclose it"


case, 132 Cal. 182, and in the Sharon case, 1 think it is


in the 79th 6al., although the same SUbject was discussed.


and then going into tte SUbject n:atter what was to be


disclosed, whether the attorney disclosed it or not, and


all of ttose estate cases, beginning With the Nelson case-


well, there were cases before that" but that is a typical


19


20


21


22
I
I


23 I
2f! I
25 I
26 !


I
I
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1 That is our posi tion" 1 mign t sa.y upon tre present


2 :'lues tion which is ':">efor e the cour t, our obj ec t.ion is pI' e-


3 n'.ature and Viner the proper tilIe comes if the \V i tness is
l\.


4 ask ed what tr anspir ed between rims elf and :.!r. Fra.nk 1in) Vi e


5 shall-object upon the ground tat no proper foundation has


6 been laid, unless the witness is just examined as to the


7 disclosure and the directions to dis~l08e, and, of course,


8 if they show that the disclosure was made to Ford by ;\:1'.


9 Johnson and trat that disclosure TI~S at the direction of


10 l.fr. Franklin, then they ma.y go into the whole of the matter


11 and we desire that they should.


12 THE COURT. 1 think the defendant!s pa~ion is right. 1


13 am convinced that the object of the stutu+.e is upon the


14 ground of pUblic policy as stated, a particular kind, but
i


15! in any case where the client has voluntar ily taken the


161 st,-'nd as a state's Witness and admitted his own gUilt by


17[ testiniony tending to inplicate ar:other, 1 am satisfied that


18 he has waived all ob~ection ur.der that statute,


19


20


21 I
I


22


23


24


25 I
I
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of this tr ial •


ta.kes the stand for further direct exarr:ination.


1 'believe under the well known


J ID R N STO iT,LT Ol\j


have a right to show it.


mony. The court room at the other end of this hall has


will take the stand, please.


that the rule has been invoked and you are required to


evidence th~t Col. Johnson could give here to the same


extent as if he were not an attorney. Col. Johnson, you


THE COURT. Are there ar:y vvitnesses in the room, persons


ment on the stand, why, the def endant certainly oug~t to


rule ~f law where the reason of the rule ceases the rule


and made admissions or statements contrary to his state-


and if it should appear that he has gone to his counsel
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itself, applies strictly here, that the doer is thrown


who expect to be called as witnesses, other than those


the ~ aJ I h as been pr ov i ded, tb e room mark ed "Froba ti on


heretofore been used as ~ Witness but thgt is now being


used as a court r~o~ ~r:d the probation officer's room off


who have been permitted to remain? If so, 1 will state


Office" is (l·tailable as a witness room during the progress


rerrain outside of the court room until after your testi-


i~. ~PrF.L. In as much as the otrer question was probably
and 1 ':: iJ 1


lost, 1 will put it su":Jstantially t'e same,!:,;..st< preli


'/Vide open and :·my staten,ent or adrdssion or competent


8p 1


2


3


4


5


6


7


8


9
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1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


inarily two or three questions.


THE 1l:1TNESS - 1,lr. Appel, just let me have d. word With the,


cour t.


THE COTJRT. Yes.


Tt~E W.ITNF,8S. Tt e r epor t of tt e pr oceedings in cour t las t


Friday by the papers put me in the attitude of an attorney


seeking to disclose information given to him by my clien~.


It waa wrong and 1 repudiate it. 1 was brought here by


legal process of court and did everything to avoid coming


here and 1 did not wan t to 1"'ave anything to do With it and


my testimony wiJl be under direction a.nd ruling of ttis


cour t _


rUE COURT- T1"'e Court understood yeur position correctly


in that respect, Col. Johnston and you ~re now testifying


because t:h'3 n:a+ter helS 'been presented to tre court and the


court has ruled ur:der the circumstances it is your duty


to so testify.


MR. APPEL. In vier; of !'!r. Johnstonts staterr;ent here, your


POTIor, 1 W::U1t to Hsk hirr: prel irr:inariJy a few more TLi.eS


ticns so that the record n.ay speak concerning his Vlhole


attitude, concerning this man, so ttat for tre witness'2


o','Vn protection, in regard to his Position, 1 want to ~k


him.
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TP'E COtfiT. For the purpose of the record 1 will state


that the statement rr~de by the court is to be taken as


indication--after listening to the arguH:snt of counsel as


to what the ruling will be, and at suitable tin'es, because


the law gives them their o~jections, and preserving the


record--


UTI. APPEL. Q. Scmet ime in th e early par t of ,January, in the


8 year, 1912, you may state whet'ter or not you met :,lr. Frank-


9 lin on Broadway and whether or not upon meeting him, after


10 greetingyou, he did or did not speak to you or exterd


11 to yeu an inv i tation to go over to the VI aldol' f Saloon on


12 Broadway?


13 A Yes, sir, 1 met him.


14


15
116


Q You may state whether or not after reaching the Waldorf,


whether or not you and he occupied cne of the seats in


the corqn.r tmen ts ins ide 0 f tha"t placei' A "\;7 e oc Gupied


17 or:e of the booths.


18 You may state whet~er or not after being seated, , .
f'~r •


19 Franklindid or did not, you and he being alone, say to


20 you,"Yo~ are pretty friendly witb the District Attorney's


21 office, are you not?" or words to tr..at effect? A Yes.


Object to it on the22


23


HR. FORD. Wr.at page is tbat?


ground no proper foundation has been laid. Counsel in-


24 forn;s 4,6 it is n8 t pTI t of th e convers 'i. t ion.


251m. APT'EL. It is for t.'le purpose of sho'Ni:r-g that ;,:r.


26 Franklin did not employ hin, as t:i.s attorney.
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1HE COtffi T .. A11 r i gh t •


•
TPF COURT. For the purpose of their relation :is anotter


tu show the relation between them.


~/P.. FORD. It is ::in ilLpeaching queGtion.


]\m. ArT)EL. It io not an inpeaching question.. 1 am trying


matter. Of ~ourse, tte question is leading 01 1 think it


1


2


3


4'


5


6


7
is competent under the circumstances.


~r £l..."'1saction as it oc


of the impeaching ""lues t ion , whatever


MR FORD. If theC€)urt plea,,;e, 1 wou1d like to be heard


tion was, as part


the relation was occurring out of the


raised on the iILf:,eac~hr::ent side of it was rltD. t the rela-


on that just a monent. ',:1. Franklin t s teGtifi~d to cer-
The only materiality of the conversation


tain conver sa-tiona made or had VI i th Co' .. Johns ton ",had
with COlonel Jop~ston is for
the purpose of irr,peaching the Vi i tness. The only question


8


9


10


11


12


13


~14
i\J....


15 I curred, and they desire now to in.peach hirli and shc;.,.. the
I


16 I. conversation was not h3.d betvleen hin c:.nd Franklin as at-


w':,s a. par t of th e conversation, and the conversCl tion LUS t


W3.S their duty to put tte question t'hat they are now


be p 11 t t 0 tl: e v: i t n e8 8 'b Gfor e tee ':ln be i n.p e So C hed • 1t i 8


If th;l. t be true it is t'h en the ir duty andconv,c,rs:''1.tion.


torney CLY1d client, but on the contl'ary W~tS a li,ere friendly


putting tc the Witness to ;,:r. Franklin in order to la.y the


this case at all, because whatever the transaction was,


only fair to the Witness. They ask a point blank question


17


18


19


20


21


22


23


24


25


2G
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of that kind.


tbis ban \'1;),8 his client or wrett':er or not he was tis


show tIle existence of "l differ':mt relation. The witness


lTo'.'!, t1'Hlt. shoVls the relation, and. thathi III What to s ay •


because 1 arL an attorney and may take a message to someone


is enti~led to have the qusstionsput to him in ord:er that


THE COURT. What page are you reading from?


facts preliminary. 1 am showing t:hat :.11'. Franklin requested


ill:pea'~~ ing ques tion •


THE COURT. 1 think coun sel is right, 1 t' ink he h as a


over to the District Attorney·s office for him, and told


that doesn't necessarily involve legal advice or anything


and no·,\' they want to ask for a conversa tien which we uld


Co 1. Johns ton to do him a favor, go and take a message


right to show tt'e relation preliminarily to putting the


shows the facts and shows whether or not he acted as his


:be r:my answer them.


attorney or not; whet~?r or not he acted as his attorney--


a ttor ney, you unders tnnd. 1 s~-'ty tta t is ~ con cl us ion


he w~s the attorney or he was not the attorney?


pounded to :,1r. Franklin, I am simply showing this state of.


MR. APPEL· 1 am not refelI'ing to tr:.e -questions 'He pro-


shari t~_e facts in order--


IV"'" • ArrEL. Po',;, you asked Co~. Johnson whetr:er or not


wh ich ii'USt be deterrr;ined from tr-.e facts, and 1 W3.Jl t to


!\iB. FORD· Do yeu contend, ~;:r. Appel,that at this time
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. 1 THE COURT. 1 think so.


2 f:.R. ArrEL. Tbat the court--lf the court makes a ruling


3 in our favor that it wi 11 place Co 1. Johns ton in a pos i t ion


4 I where no cne will criticise hin; as d.isclosing COLliunic;l-


5 tions of his c 1 ien t to h in·" and 1 wan t to stow the 1'1.1.1 ing
•


6 of the court was justified ar~d if any cne ever criticises


7 CoJ.• Johns ton he can come bac k on tte record and say tho. t


8 the cOur t dec ideO. this quest ion and 1 diG. so t es tify,. and


9 1 want to place hilL right, and it is n,y duty to do so.


10 MR. FORD· 1 can only 8 ee one obj ec t in ttis arJ.d tta t is


11 to contradict ;.:r. Franklin's statement made at a certain


12 time and place, and tbe cOtrrts have repeatedly teld that


13 a communication made by a client to '-is attorney ~Ni1l be


14 protected if the client thinks the other man is his attorne r.


15 I Now, an a ttorney may not cons ider hirrs elf as actually being


I16 I an a ttorney un ti 1 he has been paid a ret?iner, until he
I


17 has been paid a fee, yet the cour ts have held tre rela-


18 ti.:::n e xis t eO. prior to that. P~ople frequently COllie to


19 i an attor'ney and ask him to do certain things for tteni and


20 nothing whatcv8r said about fee until the transilction is


The mere fact the clientclosed, ani then r.e is paid.


THE COURT. Th:lt has a'bsolutely nothing to do wi th it.


NR FORD •
• Suppose 'r~ Franklin thcG.g:- t he was his attorney--,¥tle


TEE COURT· That is a que s tion th ~o_t will have to be pre-


failed to pay tre attorney--


25


26 sented. The Witness has :ll::::-eacl.y stated he thinks 'fe w::..s


21


22


23


24
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his attorney.


MR • FOnD· If the court please, your Honor has ruled


w1-e ther he was attorney or whether be was not his attor-


ney, he would have to testify to the conversations h,,<dj


that ~eing the case, the relationship is absolutely imma-


terial, and we object to it on that ground, a new


7 ground. Your Honor has ruled it doesn 1 t n,ake any dif-


8 ferencej if it doesn't make any difference it is inmateria


9 and 'Ne ohject to it on tre ground of its imnateriality.


10 TPE CQ1JRT. I think they have a right to protect the record


11 in that way.


12 MR • APPEL. Then let's be frank--


13 THE COURT· 1 arr; not ruling which way--


14 MR. ArrEL. 1 am not going to say anything irr;proper. 1


15 i haye talked wi tt Col. Jobnston and 1 am not going to say
I


16 what 1'e told !Tie, but Col. Johnston is exceedingly careful


17 about being a Witness in this case and 1 don,t blame bim--


18 MR. FORD. The court please we object--


19 MR. ArrEL. your Honor, 1 ~ink there is going to be a


20 refusal to testify in spite of your Honor's ruling andwe


21 want a record here trat viill sustain your Honor before


22 any Appellate court.


23 THE COunT. 1 am ruling yeur way irrespective of what


24 that condition cculd be, but 1 thiLk the record should be


25 very full and complete.


26 MR. FORD· ,.her.. the object is to s!'ow he was not a client?
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DiQ he or did he not tave thato'clock of that day?


fm. APPEL. The object is to show the facts, whatever they


may be.


THE COr'H T. Obj cct ion overrul edt


(Last question and answer read by the reporter.)


MR. ArrET,· Q You may state 71hether or not after you


responded to him in the aff~rlliative he then said to you,


"Col. wi11 you do n;e a favor? Will you go up to see Joe


Ford and request him that if he will postpone nycase,


that is coming up soon, three or four weeks or thirty


dlys, and give me an opportunity to find a certa.in party,


and With WhOll: 1 had several meetings prier ton.y arrest,


but Whom 1 have not been able to find after my arrest,


that if 1 can find 1:im, that the party, II he describing the


party to you as a dark complectioned mar--


MR. FORD. l'3.rdon rr.e, :!'.r. Appel, what page are' yOl: r cading


from?


MR. APPEL. 1 am putting trc que::> tion. 1 am not reading


from anyt1'ing. 1 am putting t1:e irl'peachrr;ent questicn from


the substance of what we as~~ed the oth:3r one, "That there


will be something doing," that he would find the party who


bad given bim the «oney With which the br1bery had been


accon,p listed, or words to th at eff ec t, and didn l t you in


answer to tbat say, "Yes, 1 will go and deliver your


mesGUr;e to tir. Ford, II and make an engagen:ent with r in: then


to return and deliver the answer at tre S~ffie place a 4
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vereation with you in those words or to that effect!


•
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1 1m FORD: .Just a moment. To that question we obj ~t upon the


2 ground that no proper foundation has been laid for the


3 asldng <f such question, in that the word~ and language now


4 implied by connsel were never put to Hr Franklin '~ any


5 time or p:cace, and upon that ground ":e obj ect that the
•


6 wi tness is enti tIed to have the questions put to him be-


7 fore an impeaching '!Jitness can be brought ~ainst him, and


8 counsel himself just admitted here in an aside to us that


9 he is not reading from any particular tran~ript.


10 TH1~ COURr: You will have to 1 eave out di scussions from the


11 side. COul1361 must have a right to discuss these matters


12 privately among themselves without having the statement


13 ma de in open court. They may get int 0 these discussiom -


14 :rIR FORD: The aside was addressed to us, your Honor, and I


15 just communicated· the fact to your Honor.


16 THE COURT: The impeaching question occu!'Son what page of


17 the transc ript?


18 MR APPEL: I make up one question out of a \Vhole lot pro-


19 pounded to JEr Franklin. It commences at page 853 -- 852.


20 I will read it to you.


21 lIIR FOPJ): A great many of these were admitted, and a great


22 many statements '."fere admi tted that were included in


23 that statement, and consequently a part of the question


24 they cannot break it up and ask question after questiorn


25 of one TIitness, and then break it up; it must be asked


26 in th e s arne form and in the s arne languag e as it ".'8S ask ed
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1 of the witness FranJr.J.in, so the jury may determine w'hGt


2 credit to give to the 'Hi tn ass '.'Jho is impeaching.


3 THE COU Rr: Yon may be right about that, ]:fr Appel, but it


4 viill take sane little time to examine the tranooript to


5 see if it is all included. You might cut it up •
•


6 MR APFEL: Your Honor will see it is SUbstantially so,


7 it is the same we asked.


8 THE COURr: I~ will take some little time to examine it•.


9 1m APPEL: Dovm at the bottom of J..ilge 853, then jump over


10 to page 856, your Honor.
. .


11 THE COURl': Read the question, l'[r Reporter.GLast cp.estion


12 read by th e report er. )


13 MR FORD: Now, if the court please, there are many


14 of the po rtions that were admi tted by 1vrr Franklin. Th ere


15 were on e 0 r two things \'re don't be Ii ere v.rere asked ~,!"r


16 Franklin at all.


17 hfR APPEL: It is the substance.


18 J,fR PORD: Regardless of all that, it is the privilege of


19 the witness when an attempt is sought to impeach him,


20 that the same words -- th at the questions be put in him


21 seriatim just the same manner in which they we rlre put to


22 . th e 'ili tness, and it is only fai r to the ,../i tn ess --


23 THE COURr: I think yon are right. I think it will have


24 to be put seriatim. Obj ection sustained.


25 HR APPEL: Exc epti on.


26 ~ Did he or did he not say to you at that conversation
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1 what hedesired you to inform the District Attorney's of


2 fice com eming? A yes, he did.


3 Colonel, did you -- You may state whether or not you


4 came to him from the District Attorney,s office or from


5 anyone el se, or whether you went to t he District At-
•


6 torney's 0 ffic e at his r equ est? A He came to me and re-


7 quested me to attend to th:es business for him.


8 Noy" Colonel, did he or did he not, upon that occasion,


9 say to you in effect, to s'ay to the District Attorney, to


10 request him to postpone his case, that it might take a


11 Ii ttle time to find the person vilo hZd furnished him th e


121 mOl1e",f '!lith 'which to do the bribing, that if the District


13 Attorney would furnish some help to him; that is, some


14 detectives, that he c oul d land him in a short time, or


15 words to th at effec t?


161m FORD: l{OVl, I obj ~t upon the ground that the question


17 is not in theec8ct language, but it is the same in sUbet~.nc


18 and on the further ground that ur Franklin said, III may


19 have said that in effect, ~es sir." It has been answered


20 ani admitted.


211m APPEL: Thal, it is· admitted.' That stands admitted,


22 of con:rn e.


23 !rR FORD: The question 'tJas, "Q--Did you say at that time


24 you could find the man yrho gave you the money, that it


25 mieht take a little time, and yon didn't have the money


26 yourself, but if ,the District Attorne'J's
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ish th e det ec tiv es ,you c oul d 1 and him in a few days?


Did you say that to COlonel TomJ"ohnston at that time?


1


2


3 A --I may have said that ineffect, yes sir. Q -- You


4 did? A -- I may have said it in effect. 11


5


6


UR AFI;EL: yes, a 11 right.


ArR FORD: There is no foundation laid. IS the cp.estion


7 wi thdraYm?


8


9


10


11


121


13


14


15


16


17


18


19


20


21


22


23


24


25


26


MR APPEL: !'fo, you almi t that he said so.


MR FORD: I am mating an obj ection to the court.


Mr Appel; I say it is admitted, There is no use, the vdt-


n res answers -- coun sel says it has been anS"Nered. Now,


that is all right. :How, we will go on further, with the


balanc e of the conversation.


THE COU ill: Ur Ap1::e 1, I think it is time vJe take the


mo rning rec ess.


(.Jury almoni shed. Rec ess for 5 minut es. )


(After recess.)


MR APT):BL': will you read that question. (Last question


read by th e report er.)


That was obj ~ted to on the ground that


lTr Franklin admi tted that was true.


}ffi APPEL: And ";:e h ave their admission t hat he said so.


'\TR FORD: We ad.'11it ]'{r Franldin admitted it.


HP. APPBL: yes, and that ~rou do, too?


Tfffi COURT: Th e record: tells what it is.


MR APPEL: It is only a difference, without, 'really, much
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. 1 distinction. Now, COlonel, following that statement by


2 ur Franl::lin ;:c t the same time and plac e, did he 0 r did he


3 not, at that time describe to you the individual that he


4 referred to as the party that he wished to see?


5 1m FORD: Object upon the ground no foundation has been
•


6 laid by asking Franklin that qu estion.


o'clock that evening.


MR APPEL: yes


I had an appointment to meet him the same pIece at 4


And that thej" hoped anddesir-(Continuing.)


Nov;', ','.h myou c ame back fo r him at 4 0 'clock that


ed would convict Danrow, end that they would not need


Frantlin's testimony, but would s end Darrow and Franklin


to the pEnitentiary, and that he, Ford, did not take any


stock in his cock-end-bull story, or words to that effect?


}Tow, did you see ur Franklin again t hat day? A I did.


aftemoon, did you say to Franklin then, that 1fr Ford had


told yon to say to Franklin that th ej" were get ting mo~e


Q


evidenc e every day


HR FORD: Pardon me. ',l}hat pag e are you reading from?


iXR APPEL: Well, I Ivithdraw that question right there,


but I will go on with the -- I vr.i.ll g et it in after a


while. How, COlonel, did you go to the District Attor


ney's office, after he made that rr.equ ESt to you? A I


did.


HR FO"RD: '\Vh at re g e?


11[R APPEL:


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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HR APPIiL: I don,t say ar:crthing d' the kind. I am aski:qs


the ground no fonndation has been laid.


\vill have to hold then to therecord. We object to it on


Overruled.THE COURT:


whether the point in the question is that I told him to


say to Franklin that or vrhether he told that to Franklin.


zt this time' that it is complex; I cannot understand


UP.. FORD: Just a moment pI ease. fTe also aid the obj ection


by th.e rerorter.)


did. If they "Ii/anted to pnt it as an impeaching question,


they have got to put it in that lfulguage, but for th e


sake of saving time, your Honor, I am r:e rfec tly willing


that they -- if they want to go into all that occurred be


tween Mr .Johnston and myself, and then as :reported to Frank


lin so that th q j Ur'J may get the '1'.1101e facts, WIu, I


won't be technical' but if they don,t~ant to do that, we


it, and you would be telling a damned lie if you s aid you


Darrow, that neither Darrow nor Davis knew anything about


row -- that is, yours,elf Emd Darrow to th e penit entiary,


and t~at if you didn't come acfoss you v.ould got 0 the


IJenitentiary and didn,t you thereupon say to .JolLl1sd>on, thbt


you kn e.v you ,,!ould never get immunity unl ass you named


TJR APPEL: .Just read the question. (Last question read


UR FORD: If the court please, I don't want to be tech


nical there, but the question apJ.OOrs on page 85?, that


they had widenc e enough to s end both Franklin and Dar-


.1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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. 1 whether or not he told Franklin.


2 THE COURr: If the qlestion is not understood we will hare


3 it read again.


4 lIR FORD: .Tust t hat particular po rtion) t hat I may under-


5 stand it co rr ec t ly •
•


I understand that 1fr Appel wants to


6 knoy! if the "ri tness toJl.d Ur Franklin) 0 I' I saidh e must say


7 this to Franklin.


8 YR APPEL :1To) no; I never s aid anything of the kind.


9 MR FOtID: That is in th e question.


10 THE COURT: Read the question.


11 (Last question read by the rep:>rter.)


THE COUR\::12


13 A


Answer the qUEStion.


If the court please) that is partly co rrect and par~ly
,


14 incorrect. I vlOuld like to answer just exactly like it oc-


15 curred.


16 l1R APPEL: Very well. V~at you told Franklin. A What


17 I itoilidl Franklin.


18 Q yes. A I told Franklin that I had had: a conference


19 with Ur Ford in his office, and that he had refused to


20 continue the case; that the grand jury would be inses-


21 sion ],Tonday morning; that if hedesired to make a full,


22 ·free and open confession 0 f this whole transaction that he


23 would give him an audience at any time; that he ':ranted


24 the man that was responsible for this crime; that he took


25 no stock in his cock-and-bull story about being furnished


26 this money by a man '.T:hom he didn t t mow, an d '.'lhom he







. 1 coihld not find.


4713


That they -- he""Jas securing nevI evidence


2 every dEiY, ~nd that he believed in a short time they


3 "voul d have, sufficient evidenc e to sent :qarrow to the Pen-


4 itentiary, independent of hiswidence, and if they did,


5 they Y:ould. put him in the penitentiary v'lLthhim•
•


6 Q Then, upon yousaying that to Franklin, did he or dii.d he


7 not say to you then that neither Davis or Darrow had


8 given him my money to bribe jurors, ~md t mt they 1m cw


9 nothing about it, tmd that he vrouldte a God damned liar


10 if he said they did, ~nd did you not than say to him , not


11 to lie roout anything, but to tell the truth? A yes.
I A __


12 I Q Now, I will ask you 'ch ether or not, as a -- I vrould
"


the District Attorney's of"fice di chttv.ant him to lie


<;bout it; that they "",anted the truth and the vrhole trut:(l,


~ y~. Qo ahead. A That I told him not to tell a lie


about it under any circumst~mces; that I vras satisfied


13


14


15 I


16


17


like to stat e furth er. - \
, {


18 and would not be satisfi ed vIi th a:n;ything else.


19 ItR FRED ETIICKS: But the vri tn ess has answered ~es to th e


20 whole recital there. A But this is in addition to that,


21 this e:cplmation that I gave.


22 1,fR APFEL: You tol<ffi. him that. Now, COlonel, eli d he not,


23 in t he course 0 f that conversation --


24 rrR FORD: !Jay I have the Yfhol e of th at l:5t answer read?


26 reporter. )


25 THE COUrtJ:: yeS, 1'e ad it. (Last an srrer read by the
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asked --


me that neither Davis nor Darrow.


IT RAPPEL: I c en --


A That neither nor


Read the first :;.zrt qg,dn. (li'irst :r:ert of


-
hoar you. "that is your or~ection, 1.[1' Ford?


of?


District Attorney's office, describe the man that you spoke


UR APPEL: How, did he 0 I' did he not, in t he course of that


stat ement t hat he first mad.e to you before you \','Bnt to th e


THE JU?DR: Was this Franklin? A yes sir.


THE COURT: yes.


A JUROR: l,fay I ask a question.


nor Darrow had furnished him mon eJ to bribe jurors, md


that they didn't know anything about it.


1m FORD,: Let me make my obj ection.


THE COUi{L\: Let's get the obj ection first, then I will


question I' ead by the reporter.)


Davis; yes, he told ne that.


lIR FORD: Obj ected to upon the ground no foundation has


been laid for the asking of that question, Franklin was not


questLon.


lIR .APPJl'J,: Uei ther Davi s nor Darrow? A That nei ther Davis


wi tness, pI ease reed that. (Last cp1.estion:r ead by the


reporter. )


M:B. FREDERICKS: Do you understand the first }lfI"t af that


HR FREDERICY..8: The question that J!tr Appel gave to th e


1m FREDERICKS: It~as a double question. A. yes, he told
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23


24


25


26
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5
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1m FORD: Let him g iv e the vrbol e c onvers ~tion ~- we wi thdraw


the objection.


THE COURT: The question is withdravm.


Jim APPEL: Read the question. (Il8st question read by the


report~r.) A yes.


Q 'Vhat description di d he give you? A He said hewas a


small, sallow compl~ted man; dark complected man and he


didn't lmow his nome. I asked him who he vn:s, he didn't


Imovr his name.


Q You asked him for his name? A yes.


Q Did you we:: say to Franklin th e:-8 at that time of


your fi rst int erview vri th him ;:,t th e Waldorf the same time


and place referred to in my previous questions, that you


had been sent to him by from the District Attorney's of-


fice, or from Mr Ford? A I did not.
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12s 1 Q Did you at any tin;e say at that tin,e or any other time


2 say to !,!r. Franklin that if you will come through against


3 Darrow tha. t he would be all r igh t?


4 MR. FORe. What is that que;;:.tion?


5 (Last question read by the reporter.)
•


6 A no.


7 MR. FEEDEBICK3. "He" refers to Franklin.


8 A 1Jo, 1 didn't say that at all.


9 YR • AP'PEL. 1'1:e reason 1 ask that is it is not clear


10 by page 852, if you look you wi] 1 see it is very indefini te.


11 Q. Did you at that time or any other tin:e say to Franklin


12 th3.t if it vvas necessary to mix up anytody else, any


13 local rr.an, in a fight of this kind, to keep his n:outh


14 shut up? A No.


15 Q Did \~r. Franklin-- take the Witness.


16


17


18


CROSS-EXAMINATION.


You repor ted th is fir s t conversaticn \V i tr: >~r.


19 Franklin to lifr. Ford., did you not? A Yes, sir.


20 Q Wren was that? A 1 don, t rer!;er:;1:~er the date.


21 Q. Well, tow long after the first conversation? Was it


22 .tr,e san:e d'ly or anotrer day? As 1 understood you, you


23 testified you had a convers1.tion with ;,:r. Franklin '-'t the


24 'Waldorf saloon? A Yes.


25 Q Y',:u went up to see :.:r. Ford? A ~e8.


26
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·1 Q, ¥ou saw :.1r. Fr'anklin'again? A yes.


2 Q, Was tha t all on the e arr,8 day? A An on the same day j


3 yes, sir.


4 Q Where did you see ;,;1". Ford? A 1 saw him in his office.


5 Q Just state what you told him at that time •
•


6 MR • Ar~EL· Walt a momen t--we obj e:J t to tha t upon the


7 ground it is no t cross -exan:ination i it is incompe tent,


8 irrelevant and immaterial. 1 didn't ask tim for the cor:-


9 versation with Mr. Ford, your Ponor--it is hearsay. 1


10 8 in,p 1y ask eO. him, ycur Honor, for w1'a t Frankl in said to


11 him and what he said to Franklin, and. "{lha.t Franklin said


12 to him in respor.se to vlhat the witness said to Franklin.


13 1 anl not asking tin. concernJng what he said to Ford. 1


14 have not asked him because that would be haarsay and it is


15 hearsy on direct examin2tion it will be hearsy on c1'oss-


16 exam ina t ion.


17 MR • FORD. Tf the court please, if counsel--


18 MR. ArrEt. your Honor will see it is not 'Ntat he said to


19 i.!r. Ford that is material, it is wh'3.t Franklin said to hilL


20 that is material.


21 TPE COURT. 1 hai'e your pcint •


22 ff.? • FORD. The court please, this wi tnees has tesi tified


23 that he reported to :,:,. Ford that in my opinion would make


24 what he reported absolutely admissible, but leavir:g that


25 aside, there is a reason ;";hy it is admissible. This wit-


26 ness 1'3.8 testifiedls to the conversation that oc::?urred
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tion we would have a right to come in and find out when h~


went to see :f.r. Ford. It is preliminary, or will b<"3, wbnt


"ow, to test his reco11ec-
. 1


2


3


4'


between him and :5r. Franklin.


occurred between hin; and Franklin. SUPP08 e the wi tnes s


5 held the conversation? It would tend in son~ slight


report at a different time.


on cross-examination to test his recollection finally.


MR •. FOFD We have a right--the fact he has testified to


Suppose


there is no statenient corroborating him?


measure to impeach him and in:peach the wi tness.


We would have ,:,. rigrt to in,peach to show he rr,ade a differm


MR. APPEL' ves, by calling his attention to it.


6


7


8


9


10


11


1.2


13 ;my in,peaching ques tions, if 'N e think he h'is to ld it differ


14 ently from what occurred, we don't know, he may tell itas


15 it exactly occurreci, and in that c'fse it would not be


16 necessary to put the in.peaching q,uestion. We ivant to


17 put all the witness kno'.'16 before this jury. This witness


18


19


20


21


22 Franklin--6uppose the witness had never be'3n to see :ilr.


23 reiI'd at all, wouldn't that affe·~t his credibility? Sup-


24 po;;e 1:e h-~s been to see him, and show 'oVhether he reported


to Franklin the S~iJne language he got from Ford. Tf:2..t is


a fact involVing the whole trans?'-!tior: and tr.e jury is
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entitled to have it all.


• THE COURT. 1 cc.mnot agree with you, ;r.r. Ford.. ·Objection


overruled.


NR • DARROW. You mean objection dustained.


THE COURT. 1 misstated, it, yes, siri objection sus-
•


tained.


MB. FORD. Q NO'.'v, you told ;!.r. Franklin all that Ford had


s aid to y:,u, did you? A Subs tan t iaJ ly •


Q Told him the fu'l conversation? A Su'bstaL tially •


Q Well, now, tell us wtat you told Frankli"n, fUlly.


A 1 told him that I h3.d a conference with ;,1r. Ford and


had r eques ted him--had placed his iQ.aques t before him tba t


the case be continued for 2 or 3 w'2eksand had stated to


h im what he reques t ed me to s tat'3 , that if he would con-


tinue the case for 2 or 3 weeks or a month and give hirr; em


opportunity to locate a certain man who hud given him


this n,oney, with whom he had several e.ppointements but


who had failed to keep his appointments, thdt there would


be S Oll,e thing do ing •


Q Did you report to him Ford's reply to that? A:" I did.


Q What was that? A 1 told him that :.:1'. Ford said if he.


wanted to make a free, full and open confession of this


n,a tter tha t he would hea.r him but tha t he di On' t 1:e 1 ieve


any cock and bull story about his gettir:g this It.oney,


bribe money, from some man he didn't kr..ow, whom he could.n't


locate, ttat he didn,t believe--yes, there
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. 1 conversation 1 am glad you calied ny attention to--th3.t he


2 didnlt believe he would take money from a n;an he didn't


3 know and that :.:r. Ford fur ther s ta ted t:r.a t the gr and jury


4 wqs in session and th t they were securing new evidence


5 every day and trc.. t they ·hoped to be able to get Buffic ient
"


6 evidence to send Darrow to the penttent iary without his


7 testimony, wi tho1;.t his aid •


8 .~. Coming back to that portion of the conversation,


9 Johnston, wherein you told--


10 THE COURT" 'T'he wit'neas has not finished;"-hehas a rigrt


11 to finish wi thcut being interrupted. Finish your answer.


12 A In the event they did secure this evidence they


13 would send Darrow to the peni ten tiary and Ffankl in along
I


14 With him •


15
•MR ' FORD Coming back to the conversation wherein you


16 told :.1r. F·nanklin trat FOl'd had said he didn't believe


17 Franklin would take money from a man he didn't kno'c'l', was


18 there anything fur ther along tro..t subject?


19 ME. Arr:El.. Anything that·you 89.id to Franklin?


20 MR' FO?D. Anytring he said to Franklin, yes. 1 suppose


21 he l' 8iJ orted it in full.


22 .MR, APrEL '1"hl t is not the propos i tion • He mayor may


23 not.


24 TFE COURT' 1 think the ::Iuestion is W3.S a.."lything else 8ai d


25 to Franklin between you at that tilt,e and place?


26 A Yes, sir. 1 t is diff icul t to r elreLbsr ever y word tha t







lftC.1


. 1 was s2,id, but something fl.Ore was said in reference to his


2 taking money from--didr.' t be 1 ieve he wou] d tak e money from


3 a lLan he didn't know under th e c i1' Gun.s tances •


4 MR. FORD. Q Dtl you report to Franklin--


5 MR • APPEL. Wait a mOITent--
•


6 THE COURT. Apparently Col. Johnston has not finished


7 his ansWer.


yes.A


to ;.'.r. Fr'anklin at that time that Ford had 8:.iid -tbat if


th:::Lt man w::..s?


on his side-f the case before taking it, and ·find out WhO/


/'Q And that W9.S the reason it 7/3.S a coc·k -:fd bull story)


A 1 don't kno'N as 1 pu tit exactly in th08 e ',;vords 'hU~ .•


Franklin ',vas approached by an unknown n,E.n te would be


afraid of the prosecution and would consult the people


substantially to that effect.


9 same line that will refresh his memory. Q Did you


8 .MR~ FO"RE. 1 will ask hifl! anoth'31' question along the


18 Q You reported to Franklin? A Y",:6.


19 Q,' VllJat you reported to Franklin was true? A Yes, sir.


20 'l-lR. APT'EL- 1 object to that as inconpetent, irrelevant and


21 ir;.lia tel' ial • 1t isr~' t wh ether it was true or not. Fe


22 .can' t te; 1 whether it is true or not.


23 MR. FO~D. 1 think the only language t~at is p~rtinent


10


11


12


13


14


15


16


17


24 is tree ccnvcrs:=i.tion between tris '1ii-tneas and Franklin.


25 Strike out the answer.


26 TEE VllTNFS. 1 meant it Vias true that 1 ndde that statenen
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-I MR. APPEL' yes, 1 understand that.


2 THE COURT. Viell, With that explanation of the answer it


3 can be res tored.


4 MR • ArrEL. This answer is--


5 THE COURT. His expl ana tion ·.vhat he me ant.


6 A JUROR. 1 'would like to know if this unknovvn rLan was


7 unknown to Franklin or was he just keeping his nelfte froE


8 you?


9 A Vi ell, 1 on ~ y know from wt, at F·Nln kl in told me.


10 THE ,JUROR. Did he tel 1 you he, WJ.S unknovn to hi m?


11 A He tol d n:e he di dn f t knoVJ his name. ne was try ing


12 to locate him.


13 IvlR. FORD· Q Did he tell yeu that he never saw him before?


No, he didn't tell n:e thai; ?


Did he tell you he had ne ver seen birr: since? A Yes.


Did te tell you he didn't know wher'3 he was? A ves.


A14


15 Q


16 Q


17 Q Did "lr. Franklin--did you say to :.lr. Frank~ in th at Ford


""18 haC. told you to say th:=..t if he didn, t come across that


19 he would go to tre peni ten tiary? A lJo, 1 didn't 6 ay that.


20 Q Did yeu tell--did ?rwlklin say to you at that tin,e that


21 he, Frsn k1 in, weu] d never get in lliun i ty unles s he nanled


exrected to say thJ.t Darrow did it."


his language, 1 ren.en'her it distinctly. "l kno'N 1 2&


but to that effect. :·'e says, "1 U,1'1 expected--" here is


22


23


24


25


T'ar row? A Well, it may not be exa:Jtly in thE'.t language


26 Q Bu t you never told h in tr ::.'.t h e w~w expec ted to narre


Darrow? A 1'0, no j Or, no.
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-1 Q, l'idn 1 t you tell him th'lt the Dis~rict Attorney wanted


2 the p31'ties whoever they were? A That is it; 1 told


wasreeponsible for this crime.


Franklin that Ue District Attorney knew that Frank1.in


~im that the District Atto:ney wanted the partiss that


1
Attorney!


(


W~l8 \


1 did.A


1 did.A


A That is it. He had no proffiises to ~ake him.


Didn t t the Dis tr i ct At torney--didn 't you say to..


And didn't yeu tell Fc·anklin that he had to tell the


t.tue--


Q


truth about that whoever he was?


didn't have $t-:,OOO and he n.ust l:ave gotten it from some-


I
\
I
1


body else?


C:, And didn't you tell Franklin that the District
to


Efter he heard his story and exau,ined i t/soe if it


3


4


5


6


7


8


9


10


11


12


13
-


14 He "{fould con,e through with a 81ear, fu11 and complete


15 statemer:t of t.he whole transacttion and state all about it,


16


17


18


a story th~t could be corrpborated, as lreco1lect you,


or substantiated, while you made no prorrises, you ~ould


do all you cOlJld for him.


/
)


19 Q And th at he wOi..11d investigate any story th3..t he migtrt


20 tell? A That you '!lould inves ti. gat e any story th::,t he


21 nil e; r t t e 11 •


22 Q ?u~that he didn't want to hear fron. hint at all unless


23 he made up his mind to tell the truth, that is what you


24 told Fra.nkl in? A That is wtat 1 told him.


25 Q, rbat there Vias no use of n;aking up stories? A I told


26 hin: that you regarded ttat as a cock and bu'l story and
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2 and. 1 advised hiD. to tell tr.e fe.cts.


3 r.t You told him tt::-t he rru3t tell the truth, if


.1 that you .L:l.id th3.t statement didn't interent you at


I
\the whole truth, 1 had four conferences, you rerrenher,


•


anything? A yes, that the District Attorney's office


would be satisfied witt nothing less than the truth and


4


5


6


7 i.1;, Ford, wi th you, about that matter,


8 Q How IT,any? A Four,


9 Q. Did you report each one to Frantlin? A Viell J 1


13 THE COURT' Strik.e out the answer for the purpose of the


14 objection.


15 MP, APPEL- About ::sking the Witness V:itetl~':::r tb~:l'e W~".3


16 any 6ii'fereLoe in those several conversations, That is


17 no t cross -exEudnation.


18 THE CotBT. That was not gone into on direct. Objection


19 sus t So in ed,


20 l\m, FOIi.D- P.~~ the tili~e yel.' saw \:r. F:t'anUiri it was just a


21 fe",J! days cefore the· 14th of January, was it not? A 1


22 .d.ontt ren,eli,cer tre exact tiwe; l~'Ju}dn't state '/lith


A Yes, before Frar.klirJ wade any confession.


Q It was before Franklin had nade any confes.;ion~25


26


23 any degree cf certainty as to tte date because 1 paid


24 no special attention to it_







4 A SonJewhcr e alor;g ther eo


3 Q It was the 10th to tbe 13th of January, Vias it not?


·1 Q. And just a short while before? A yes, a s!;ort


2 be fore.


•


trict Attorney through you?


Q 12th? A Yes.


Q. At tba t time did you hno" , Col. Johns ton. that ;.lr. DanOVi!


and [,1rt Franklin had framed up this story to tell the Dis-


5


6


7


8


9 YR. ArrEL. Wait a ~oITent--that is not cross-exarrination


10 your Fonor, and upon tt e fur t~,;r ground trat there is


11 no thing ir.. "'t'he record h ar e to stOi'1 such fac t as tra t •


12 Upon t'1le second ground, your Honor, that he cugh t never


13 to have been asked by the District Attorney because it is


14 an ir..s inuation of the DL,tr ic t At tor ney which should. cnl y


15 appe,-',r fron, the fRcts inUe caBC; it is not cr086-


16 exaLina tien • 1t cannet have been askeu, yeur Ponor, in-


17 adver ten t1y and becaus e it is such a plain proposi tioD th at


18 we rrust assume that a man so loaded With legal law as


19 counoe1 on the otter side kno'iVs--ul:ould kno'll if he don't


20 kr.cw, and 'vye take an exception to his remarks and conduct


21 in ask ing 6u:h a ·ques tion as thet. t','e r.ave never as ~:ed


22 .tre ·.'J~tnes8 bere on the st;Jna. wtat he kneYv or what he


r: e s i mr 1'/ ask e d hire 'vit 3. t W ClS to 1d


shown there what the cross-exBffiinaticn should be?


Now, isn't the path well3.nd wrat 1:.e told SOll.eor:e else.


23


24


25


26
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.1 Why is it, your Hohor, I sUbmit, that we should be tried


2 here in this manner? VJhat is there in this case that it


3 could be tried in cny different way than any case? V\hy


4 should. there be insinuations throvm around th is defendant?


5 Isn't ~t important, proper -- isn't it more important to


6 all of us as human beings and to this great state, that


7 when a man is convicted it should be said he VIas con-


8 victed fairly and honestly, and I appeal to him not to do


9 that, and I appeal to your Honor, in my nwnner, nor to per-
i


10 mi t that.


11 HR FOP.]): If the court please, this witness is their wit-


12 ness. We have a right to ectmine him on all he knows about


13


14


15


16


th e si tuation at t hat time, cmd as to vrha t 0 ccurred. rlfr


Franklin has testified that at tp~t time, the day he s~w


Colonel Johnston, prior to his last conference with :Mr


Darrow, ·there is one place he ""ras mistaken about ~t, but


17 three times he reiterated it was before he saw lIr Dingle


18 and HI' FOrd, that fixed the date as being prior to his


19 last conference viith Darrow. .P.t that time he had fremed


20


21


22


23


24


up \7i th 1[r Darrow a s tory to tell the District Attorney,


and had consi dered the pos sibili ty 0 fdec eiVille; th e Dis-


trict Attorney, in order to protect IiII' Darro'w to give some


s:!;ory to the District Attorney that would satisfy the Dis-


trict Attorney that itwas the truth.


25 TEE COURI': But how does that make your cpestiol1 cross-


26 examination?
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di rec t exanin at i on.


J!R FORD: Did he at this conversation teLl you, et the


he did not.


Q Did he ever tell you they v:ere his cttorneys?


}~R APPEL: Not '.'fhat he told you. your Honor. I obj ect


to that, what occurred at that conversation, your Eonor.


~~RDARRO\T: I have a right to correct that statement.


THE COURT: \Vhat is you r purpo se) to assign error?


UR DARROW: ~o correct the statement that was made to the


court in reference to Franklin's statement. Mr Franklin


said ""hat l{r Davis told him to tell this s tory- on the 14th


day of .January -- the 14th) in his office on Sunday')


just before he met Mr Dingle. and this is on the 12th,


according to Tdj:r FOrd.


TEE COURr: ,§~ntlemen. I think


lrR:DARROVl: There isntt a vlOrd ofe.ridence


THE:COUHT: The jury undOUbtedly know ""hat the testi


mony v:as. That will be reached in due time.


HRDARRO''v:' .And I want to take an exc e];ition to l{r Ford 1 s


statement.


1m FORD: Did lJr Franklin EVer tell you that he had been


in conferenc e with 11:r Davis and JEr Darrow inr'eferenc e


to the story he should tell the District Attorney? A }lo,


yes.


I obj ec t to it as not c ross-exmnination.


The 0 th er conversations were not eon e into onTEE COURT:


THE COURr:


1m APPEL:


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







. 1


2


3


4


5


6


7
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9


10


11


12


13


14
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21
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23


24


25


26
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two conversations you have testified to, did he tell you


that Davis and Darrow were his attorneys, and they vronted


to protect l[r Darrow, and tell some story that would de


c eiv e tb e Di st ric t At to rney?


•
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. 1 1KR APPEL: Referring to th at conversation? A Well) part


2 of that conversation is true.


And you advised him to tell the truth? A I did.Q10


3 :Q;R FORD: .rus t which part? A And part is not tt rue. He


4 stated they v.ere his atto meys, and had been his atto meys


5 and advising him.


6 Q .rust give us the conversation when he said about t ret.


7 A Well, he said that Hr Davis and Ur Darrow had been ad~


8 visir:g him in the matter, and he asked me to mvise him and


9 I did so.


111m APPEL : Now , your Honor --


12 THE COURT: It is already covered:


131m FORD: That is all.


14


Are you sure, Colonel, that he mention ed l[rMR APPEL:


15


16


17 Darrov! 'Was one of hisattorneys? AI think -- I believe


18 mentioned Governor Gage also.


19 Q . Didn't he say Gage and Davis? A No, I think he


20 Gage, Davis and DarroVi had been advising him.


21 Q Did he say Ur Davis Vias his attorney? A lTo, I didn't


22 say attorney, I said he stated they had been .advising him


23 and he asked me for 'my advice, and I gave it to him.


24 Q Did you tell him th at if his s tory would ihvolve


25 local :rtan to shut his mouth up? A No sir.


26 Q You didn't say that to him? A No sir, I did not.
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. 1 Q But you di d s ay to him when you sai d to him that Ford


2 said he didn't take arw stock in his story, that they were


3 getting evidence wery day that they hoped would be suffi


4 cient) or words to that effect, to convict Darrow, without


5 his) ]1ranklin's testimony~ that in that went, they would


6 send both Darrow and Fran1',J.in to the penitentiary -- he


7 did say to you that he knew they expected him to say some


8 thing t bat would convict Darrow?


9 1m FORD: We obj oct to that on the ground it is as smnin 0'o


10 something not in widenc ej that Ford had ever hoped to


11 convict Darrow; on the further grounl the whole question


12 is leading and suggestive, and on the further .ground it


13 is not redirect examination; vvas gone into fully on direct


14 examination.


A He stated, in .reply to the an8\7er that I gave him ~from \


Hr Ford, that he would not -- that he would not ent ert,ain \
I


15 THE COURT: Objoction Olerruled.


16


17


18


19


i
that cock-and-bull story about the man whose name he . \,


~


didn't knovr,that he didn't beli-eve he received monElf from


20 a st rang er under th e c i rcumst anc es and --


It was in reply to that, Ford's refusal to a cc ept his


statement in relation to receiving this bribe money from


some man 'mose narle he didn't know, that he replied, he


says) tlWell) I knO'\i7 I am expooted to $y;r':f I got that from


21


22


23


24


25


26


Q


A


Yes, and, -- well, what did he say a~out Darrow?


Read the bolanc e of that question. (Question read. J
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And did he say that in that connection, that if heQ


1 I Darrow.'


2


more evidence fNery day which they had a-desire wonld con-


. /
Ius.


A yes


A yes· sir.


A yes.


A yeS sir.


A What did I say to


A He told me that, I


I don' t knoyr elCactly vJhat reply I made toA


-- "I met Franklin; I saw Ford and told him vmat


vVhet did you say to him then?


.:.- thefollovring, in reference to this --


afternoon and conveyed Ford's messag e --


Franklin had said __ II that is at 4 o'clock


Q


Q


IlFord told me to tell Franklin they were getting


think, at a different conversation.


Q Didn't you tell me, in the pr esence of l.fr Giesl er


vict Darrov/, and then they would not need FranJr..lin's tes


timony, and would send both Darrow and Franklin to the pen


i tentiary and further he told me , Franklin -- that he


didn' t take any s toc k in his cock-and-bull story, refer


red to by him -- I met Franklin at th e Vi-ald or't that


sir •.


on Fra,r:.ciastreet, at 8 o'clock P.J'K. ,--
! . ,


here on Saturday night, in your place, at yonr ovm home,


did' say so he wonld be a God damned liar? A Well, I


think that 00 curred at a different conversation.


would be a God damned liell?


statement.


him.


Q And what di d he say? Did he say, IfIf I say so, it


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22
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. 1 Q IIFranklin thnn told me that neither Davis nor Dar-


2 row had given him any mon ey to bribe jurors, that they knevv


3 nothing abont it, and he would be a God damned liar if


4 ~ said he did. I told him not to lie about anything but


5 to tell. the truth. 1I Didn't you say that to me? A yes


6 sir, eve~ wortt of that is true, b~t I don,t know whether


7 all of that is in th e 13 a"11e conversation.


8 Q, Isn't it a fact I never asked you about any other


9 conversation EKC ept two conversatiom you had 't.d. th Frank-


10 lin on that first dal?


11 MR FORD: Just a moment. I object


12 A I beli we that is so.


13 THE Cau ill: It is answered.


141m. FORD: 'It is answered now, but its truck me as an


15 attempt to impeach their ovm witness.


16 UR APPEL: How, FOrd said he wanted the whole truth, or


17 words to that effect? A yeS sir.


18 Q And if he Ylanted to make a statement cone erning the


19 matter and voluntarily to. tell the who 1 e truth, that he


20 would examine -- you told Franklin t hat Ford said so


21 A yes.


22 Q -_ that he would see ,\hat he could do for him? A yes.


23 Q And if he conld make a statement that would satisfy


24 Ford, that Ford would do whatever he could for him? A yes


25 Q Didn't Franklin t ell you that after his arrest,


26 didn't Fra'iklin say to you that after his arrest, that
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-I he had made several appointments with that man whom he


2 blaimed had' ~given him the money? A That is right, ani


3 he had never kept the appointment.


4


5


Q


Q


And he had never kept the appointments? A yes sir.


And. didn't he say now, tm t he had a Ii ttle time to


6 find him, t hat he would be willing to say everything about


7 the matter? A yes.


8 Q But v:hm you asked him for his name he said he didn't


9 know his name? A yes.


v


1fR APPEL: That is all.


REC ROS S-Ex:AlrINKrIOU


He said he\~s a stranger to him, didn't he? A yes.


money from Teei tmoe or Johannsen or som ebody whom he knew


to be connected with the defense, that he Y,Quld innnediate


lY3 0 and consult J,~r Darrow, because ur Darrow employed


him, that he wonld not take any chances on anyt raps on


the :r,ert of the prosecntion?


llR APPEL: In that conversation,? A yes. No, I didn,t


the man? ·A Well, I don,t know that he said he had sev


eral meetings bef~rehe got the money. He said he had met


himseveral times.


Q


Q Well, now, didn't he say to you that before he hoo got


the mon e.r from thms man he had had several me eting s with


1m FORD:· Didn,t :(on tell Hr Franklin at that conversa


tion that Ford had said that unless Franklin qot the


10


11
I


12 I


13


14


15


16


17


18


19


20


21
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23


24


25


26
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call Tveitmoe's or Joharmsen's name. I didn'tstate


it th at way at all to Ur Franklin.


Q. Vhat did you say? A I said, It.Mr Ford said you VIO-lld


not accept money from aq;ranger you didn't know for fear


of a tJ:'ap being laid for you."


Q lnd did you tell him ],rr Ford had said if any stranger


whom he didn,t know to be conn~ted with thedefmse ap


proached him, he would immediately consult the man who


Employed him, Ur Darrow? A I don,t knovl whether I made


that statement or not.


Q That was a fact, hovJever, that 'vas told you? A I


don, t remember ·wh ether I told Franklin tha t or not.


1.rR APPEL: .rust a moment. We object to that -


TEE COURT: Th e obj ec tion1 is sust ained.


·UR FORD: I would like to have been heard on that matter"


your Honor, to refresh the \v:i.tness' recolle;tion.


The ~7i tn ass is testifying as to ',n at he told Franklin and


I wQuldcertainly hare a right to refresh his recollection


to find out what I told him and s ee if he did-fl't tell that


to Franklin.


THE COURI:': The witness has not asked to have his Iecol


lection~freshed in any way; if he does, then.. but


until he does, the obj e;tion is sustained.


MR FORD: That is all.


~ourn until 2 o'clock.


. 1
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THE COURT: . Th at is all. (Jury c:rlmoni shed. ) VTe will
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Defendant in court With counsel.


1


2


3


AFTERNOON SESSION-


7050l
~ Mit!,. Ceuat, La.., LQddI I


August 8, 1912; 2 P.M.


- 1


,
i


"~I


'j


4 THE COURT. You may proceed, gentlemen.


5 MR. ROGERS. We would like to have your Honor's permission•
6


7


8


9


10


11


12
1


13


14


15


16


17


18


19


20


to photograph and take from the immediate custody of the


clerk, under such supervision as your Honor shall suggest,


two exhibits,we desire to have them photographed.


MR. FREDERICKS. We have no objection to having them


protographed. We might have objection to having them


taken from the files ,until the case is over.


1ffi. ROGERS. We don't want to take them from the files.


THE COUR,!,. If you will take the documents and be respon-


sible for tlleir return you can have them.


MR • ROGERS. Very well.


MR. FREDERICKS. What are they?


THE COURT. yes, ought to designate what they are.


UR. DARROW. 49 and 51.


MR. ROGERS. That is the alleged list of jurors and the BO


called receipt.


I
J


I
1,1
I
\


21 MR. FREDERICKS. The list of jurors has not been introduced


22 in evidence yet.


23 MR. ROGERS. It lhii.s been marked for identification.


24 THE COURT. COlmsel can ha~~e a photograph of it. The


MR. FORD. We prefer that ttey be kept in the custody of t


court is interested in preserving the files.
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L clerk. The clerk can take them to any photographer that


2 they desire to have him pbotograph them. We prefer they


3 be kept in his custody.


4 I MR. DARROW. We ar e gOing to s end them by iill'_ Dehm and


DlREeT E XAHIKATION.


j.~r. Geisler.


return.


M EYE H,F RED


In view of the fact his Honor said 1 would


Why, 1 am not accepting any bids to testify


-MR. ROGERS.


MR. FORD.


her e to your good reputat ion, Mr. Rogers.


THE COURT. 1 am satisfied with the order. Go ahead.


be responsible for their return, 1 regard counsel's


objection as a personal statement he doesn't believe 1


will bring them back. 1 don't think that he maans that;


do you?


called as a witness on behalf of the People, in rebuttal,


being first duly sworn, teGtified as follows;


MR. ROGERS. Would you: Honor mi nd including Mr. Dehm


in that order so 1!r_ Dehm may do it?


THE COURT- 1 wont duplicate it, but if ~.'.r. Dehru wants to


take them he c an take them, but 1 want to h ave one man


responsible for the handling of the documents and their


MR. ROGERS. Mr. rehm can have anything 1 have.


1.'11. FREDERICKS. Q. What is your name? A Meyer.


5


6


7


8


9


10


11


12


13


14


15 I
16


17


18


19


20


21


22


I
23


1. 24


25


261


I







store? A Well, 1 don't know where he lives now.


Q Where did he liver A About 100--


Q Wai t, let me finish my question. Where did he live


7052
1 Q, vq"!at is your first name? A Fred.


2 Q Where do you live, Mr. Meyer? A Colegrove.


3 Q. How old are you'? A 19.


4 Q What is your business'? A Soda fountain dispensor--


5 wor king ina dr ug 8 tor e •
•


6 Q Where is the drug store located'? A Corner of F,1 Centro


7 and Santa Monica Boulevard.


8 Q That is out in South Hollywood? A Yes, South F'ollywood.


9 Q How long have you been ther e employed? A· Abaut a year


10 and six mon the 11


11 Q Do you know Mr. Frank E. Wolff? A Yes, sir.


12 Q How long have you known 1; im "? A 1 should say about tw 0


13 years.


14 Q Where does he Ii ve, do you know, with reference to the


15
1


16


17


18 in the month before the last city election here; that was


19 the 5th of December, the month before that where did he


20 live? A :t am sure 1 don't know'.


21 Q Well, wtere did he live ago.? A He lived 0\lt at Cole


22 grove about a hundred feet from the store.


23 Q What time do you get to the store to go to work in the


24 morning? A 8 o'clock.


25 MR· ROGERS. Object to that as indefinite. When?


26\ THE COURT· Objection sustained.


I
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I
1
I
i
I
1
I,


1
~


MR • ROGERS. The same objection, and moreover, tha t it is


a double question, too general and not rebuttal; incom


petent, irrelevant and lrurraterial.


A Cleaned up and sweeping out.


MR. FREDERICKS. Q Well, during the month of November, 1911


what time did you get to the store? A 8 o'clock.


Q And what was your first duty at tat time or what did you


do after you got there? A Cleaned things up.


MR • ROGERS· Objected to as incompetent, irrelevant and


immaterial, not rebuttal.


IV i tneaa can teat ify that he came th er e--


THE COURT. 1 think there ought to be some approximate


time fixed..


MR.' ROGERS Wait a moment. If counsel means a cuatom- -the


A Abo ut 8: 30 •


THE COURT. nverruled.


MR. ROGERS. Exception.


so what time?


MR • FREDERICKS. Q And about what time did you finish


MR. FREDER lCKS. Q. State whethernr no t you observed :.1r.


Wolff doring that mont!l coming to take the street car, if


sweeping up and cleaning out?


MR • ROGERS. The same ob j ection.


THE COUR T· Qverruled.


MR. ROGERS. Exception.


·r.m. FREDERICKS.. Q All the time.
1
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1


2


3


4


5


6


'tHE COTJR'T'. Obj ection ov err ul ed •


MR .. ROGERS. Except ion.


A Between 8: 30 and 9.


MR. FREDERICKS. Take the w itnesB.


•


CROSS-EXAMiNATION.


do you mean? Anything that happened on that day?


Q Do you remember it? A .No, B ir •


Q, Do you remerrlber the 30th day of last November? A No,


Q Do you know what time Wolff took the car on the morning


of the 28th day of November? A No, sir, 1 do not.


I
:/
I
i
i
•I
I


I
I
I


6 r.


si


•
::....
I:..
lI!Il


IJ
~
;w'


si • ~,
I
!


A How


No ,


A No.


A No.,


That is all.


No, 6 ir •


Q Do you remember the 25th day of las t


Come down.


A


Do you r eruenibel' the 28th day of Ius t November i'


Do you remerrber the 29th day of last November?


Do you remember the m th day of las t November? A


Do you remember the 26th day of last November?


November?


Q


Q


Q


Q


MR. ROGERS.


MB • FREDER leKS.


7 MR • ROGERS.


8)
9
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1


2


H A. VAlWE, a vii tness call ed on behalf of


the prosecution, in rebuttal, testified as follows,


3 after having t.een first duly SVforn:


4 DIRECT lYJUJINATION


5 HR FEEDERI CKS : Wbat is your name? A l[y name is E. P •


6 Vanc e.
•


7 Q Where do you live, 111' Vanc e? A At th e present, I live


8 at Ocean Park.


9 Q


10 A


What vas your business --- what is your business now?


Conductor; P. F.. COnductor.


j;rR ROGEES: Would you mind speaking a Ii ttl e louder?


J'IR ROGERS:


Q same.TheA


yeS, get your nerve and voice up.


This is my first ~~erience.


And what vas your business last lTovember?


All right; I will get my nerve fi rst.


11


121
I


13
1 A


14
1


15! A


station.


muning through Hollywood into Los Ang el es? A Through


the first trilJ is 5:41; the nex:t trip is rl:ll, and 8:41,


Well,A


Through ColEgrove, 1 Eaving She1'111..8.n and arriving at


tim es, -- ,:ell, the first three or fou r.


Q


COlegrove, leaving SheTIP..8.n 2,nd a rriving 2. t Fourth street


Fourth street station. Now, state at 7mat time in the


morning your car, referring to the month of lTovember, state


what time your car left Shennan in the morning, the various


lJR FREDEEICKS: l{ow, Hr Vanc e, state at vrra t time in. the


morning -- you are conductor in charge of a car, I take it,
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. round-trip e:erf hour and a half.


Q 8:41? A 10:11--


Q 7:11, and then 10:11? A Yes.


Q Did you know Mr Frank E. Wolfe at that time, or had


him so you kne'wvrho he vras? A I had him pointed out tome;
•


I lme,v who he vIas, yes, b;!jtt not personally acquainted


VIi th him.


Q State whether or not he rod e Vii t.h you during t J:a t


time on your car leaving Sherman at 8:41, coming to Los


Angel es?


MR ROGERS: We obj ect to ttat as too indefinite; irrelevant,


incompetent and immaterial; no time stated, not rebuttal.


Of course, we are tal1dng about the 28th day of November,


you know, and perchance, he may have ridden in at 8:41


som e morning --


l'lR FREDERICKS: Why make an argur:J.en t on t he facts now, your


Honor?


lIB.' APPld:i,:: Arguing to th e court.


MR ROGERS: And it is really not rebut tal; irrel want, in-


competent and iDIDlaterial. I presume they could produce


conductor after conductor indefinitely to show that at


some. time in the world's history 1fr Wolfe rode in from


COlegrove at night; maybe at 12 o'clock. What has that got


to do vri th it.


THE COUR'l': Obj ec tion overruled.


llR HO GEBS : Ex:c epti on.


I


"II
'I


II
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1 UR FREDEPJ:CKS: Read the question, l[r Petermichel.


2


3 A l\~r Wolfe rode quite frequently on that 8:41 trip,


4 yes sir.


5 Q About how many times a ....eek1 did he ride wi th you to. '
6 Los Angeles on your 8:41 trip during the month of November?


7 JJR ROGERS: I obj ~t to that unless the vritnass 'will be -


8 no fot.1.ndation laid; irrelevant, incompetent and immaterial,


9 unless th e vd.. tness is \"villing to swear on his oath that


10 he lmows how many times he rode.


11 ~![R FREDERICKS: We will come to t rat.


12 I 1'"R ROGERS: Leading and suggestive.


13 TEE COURT: Obj ~tion overruled.


14 liTR ROG EBS : Exc ept ion.


15 I "JI:ffR FREJ)ERIGEB: Read the question.


16 (Last questi on read.)


!


I
!


I


I
1


I
I•
d


•I
I


17 A I don't lmow that I could say he rode regularly,


18 but I have had him ride as high as three times a vleek,


19 a t any m. t e •


20 Q And what time di d that car t~et to Los .AJ1.g eles.


21 A Due at the station at 9:20.


22 Q. Did hewer ride 'iii t 11 you on your earlier car, 7: II?


23 A No, I do not think he ever did. 12~ quite positive


24 he never did.


'Who pointed him out toyou, do you remember, and25


26 \'lhat the occasion ':as? A No, I don't remember th e
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sion. I know I .VlaS more or less interested in the eloction,


and the campaign, and he ViaS pointed out to me as a candidat


Q Candidate for council? A Candidate for council, and
notice


I took more or less "of him, being a candidate for council.


Q, And your best jUdgment is that he rode vfihh you on your
•


8:41 car about three times a vreek, is that correct?


11"R APPEL: NOY1,vait a moment. We obj ~t to tlRt --


1
'I'


J
I
1


1
i
I


8 TP.:B~ COURr: That is answered.


9 MR APPEL: -- on the ground that the District Attorney


10 is telling him it is his best jUdgment.


11 ~'R FREDERICKS: That is what he said.


12. ~ER ApPEL: No, he di dn' t say any thing 0 f th e kind, he


13 didn't say that 7!B.S his best jUd.gment.


14 TEE COURT: Obj ec tion sustained.


15 IvTR FOHD: We obj ~ t to being ~ 01 ded.


16 T~RFREDEm::CKS: I don't like to be frightened, either.


17 1TR APPEL: It dOBsn't make any difference ,;{hether you do


18 or not.


19 TEE COURT: Mr Appel, I will 11 ear your obj ection.


20 lTEAPPEL: He says he objects to being scolded; ';.e are goin


21 to make a correction of his statement.


22


23


24


25


26


TEE .COURT : YTha t is your obj ec tion?


nR DARROV': It is obj ected to because the same question has


been answered; he told vhat he had to say about it and


it is leading and suggestive, simply repetition of


way lir Fredel~icks viewed his testimony.
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1 .THE COURT: Yes) the court anticipated that obj ection be-


2 fore it VIas made and sustain e::1 the obj ec tion, ,if you vlill


3 examine the l"Bcord.


4 JJIR F?.EDERICKS: Well) then, if vIe have got it in) we \vill


5 stop. That is all •


6


7


•


CROSS-EXA],rINA:TIOn


8 UR ROGERS: ~~o was it to whom you first told this informa-


9 tion t hat you have now vouchsafed to us? A I don t t mow


10 the names of the men; somebody interviewed me and asked


11 me those question s.


came on t he stand? A They Viere in t here nO'll; they said


them? A They caught me in the Venice short line; I was


I•;


3!..•..
J


P..B.ve YOl11:een talking to Ste'.!lart and Ruff sinc e they


so, and several other things --


questions.


Q, Vlho was that? A I don t t mow the names of them.


Q V~ere v~re you ~nLen you vouchsafed the information to


Q


working on th e Venic e short line) and t hey asked me th e


12
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THE COUR T. 1 think you had bet t er reframe it.


1 don'tA


Stewart talk ing to' this man.


DoyC'u remember the 26th day of November?


Q They told you how they got crosB-examined and so you


got hooked up, didn't you?


MR. FREDERICKS. We object to that as being improper,


absol~tely improper question to ask of a witness, ~and so


yeu got hooked up" •
•


MB • FREDERICKS. One more testimony.


THE COURT. 1 donlt understand exactly what ie means.


MR. APPEL. He means Hitched up, your Honor.


MR • ROGERS. Fixed up. 1 am going on what 1 know.


THE COURT. You have a right to the question provided it


is in a language the witness understands. 1 don't.


MR . ROGERS. Q You know what 1 mean by rthooked up "1


MR. FORD. We don't know and the court don't.


A 1 don't know wh a.t you ar e tal king about.


Q


MR. ROGERS. Q Then you have talked to Ruff and Stewart


since they got off the stand, haven't you? A We


naturally talked together. The whole bunch of UB in there


together, why wouldn't we talk? All the same occupation,


naturally we would tal» ~.


Q yes, air. Now, Mr. Vance, do you remember the 28th day


of November? A No, sir, 1 do not.


Do you remember the 27th day of November?


Ruff ,and


remember any particular day at all.
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Vance?


MR _ FREDER lCh'S, On cross-examinat ion he s aid he didn tt


already been answered.


Wont your HonorUR • ItWGERS. We take an except ion.


MR • RORD- Objected to upon the same ground_


THE COURT. Objection sustained.


T~3'E COURT.· Go ahead, if there is another question.


MR _ ROGERS, You remember the 29 th day of November, ~lr.


MR. FORD. Objected to upon the ground the questi on has


and we might as well strike it out,


MR '·FREDERICKS. We vii'l take that up With the jury later.


MR • ROGERS. Q Do you remei:ber. the 29th day of November?


A No, sir.


permit us to askhim--


lAR' FORD. Objected to on the ground the witness has alread


remember any particular day,


.
THE COURT. 1 th ink if you read the record he has already


said he did not--


THE COURT. Objection sustained.


MR , ROGERS. Except ion.


Q Do you remember the 29th day of November?•


testified on cross-exwnination he didn,t remember any


particular day,


MR'ROGERS. Then his testimony don't amount to a whoop


Q .Do you remember the 26th day of November?


MR. FORD. ~e object to that uponthe ground it has alread
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1 . been answered on cross-examination. The witness testified


he didn't remelrber any par t icular day.


8: 41 car on the 28 th day of November? A No, sir, 1 do not.


THE COURT. ~verruled. Answer the question.


A Why, no, 1 don,t remember any particular day at all.


2


3


4


5


6


MR. ROGERS •
•


Q Do you remember whether Wolff took th e


7 Q Do you remember Whether he took the 8:41 on the 27th


8 day of November?
_.


A 1 don,t remember any pari~lar day.


9 ~othing to bring it forward to my mind. 1 remember he


10


11


12


has rode wi th me succeeding days,. probably different days


on the 8:41 trip, but a particular day 1 couldn't say that


he rode with me.


13 Q How do you knbw it was in the last part of November


14 at all? A 1 kno'l' that dur ing the campaign, because 1


15 was very much interested in that election. 1 was rather


16 hoping he would be elected, and 1 was rather an admirer


17 of the man. 1 hoped he would ,.... in cut, 80 1 took a little


18 mor e par ticular no tic e of him.


19 Q And now--


20 MR' FREDERICKS. Now, he is testifying to what he knows.


21 MR. APPEL· Look at that.


1 havenOt the slightest idea what Mr. RogersTHE COURT.


22 THE COUR T. Wait a moment, Cap tam.


23 MR • ROGERS. Now, let's see wha tthe cour t is going to do


24 With that. Counsel had absolutely no right to make any


25 comment about 'Nhat he is doing now.


26
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•
Without interruption. There has been too mucr inter-


table. Proceed, Mr. Rogers.


. go ing to day. Pe say, "~Jow, n


A man can be interested


MR • FREDERICKS. "And now your".


THE COTmT. Now, nentlemen, let's have a chance for counsel


to frame their questions and propou~ them to the witness


MR. ROGERS.Q You say you were very much interested. You


ruption here tod3.Y from the District Attorney's side of the


don,t liveinthe city? A No.


1


2


3


4


5


6


7


8


9


10 to a certain extent and hope a nan will win without living


11 in the city •


12 Q ~aven't you been told to say that? A No, sir, I have n


13 1 haven't had 'any conversation along those lines at all.


14 That is rrry own.


15 Q You didn't live inthe city but you were very much


16 interested intre election 1 A Yes.


17 Q Very much?


18 MR. FORD. Objected to upon the ground the wi tness has


19 already answered that he was.


20 THE COURT. Rverruled.


21 MR • ROGERS. S01


22 MR· FREDERICKS. That is all--I thought you said that is


23 all.


24 1m. ROGERS. No, that is not all.


25 A 1 am. He was a laboring man. 1 have to work for my 0


26 living so 1 natur ally 1 ike to s ee--
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Did these gentlemen with whom you conversed and/whom


2 y.ou told what you say you know, did they intin.ate to you


3 that you should say that on your crass-examination if you


4 got an opportunity so to do? A I didn't know wrat they


5 ~vere d,X iving at when they asked me the few questions that


6 -they did on the car. 1 hadn't the least idea. I thought


7 maybe it might have been some wi tness on somebody we had


8 run over, something like that. I hadn't any idea it was


9 oonnected with this case at all.


10 Q Did you think Wolff got run over? A 1 thought he might


13 Q When did you run over anybody that you thought it had


11


12


14


15
1


16


have been on a car sometime that run over somebody or bit


some wagon. I didn't know it was connected with this case.


.
something to do with Wolff?


MR- FREDERICKS· Objected to upon the ground it is not


a correct recitation of the testimony _ 1 further object,


I.
:~


'.
:,
"


17 may it pIase the court, to the laugh and cackle of counsel


18 as being improper, and 1 call the court's attention to it.


19
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1 Trill COURr: I think it is improper.


2 ~,TR }'REDERICKS: Here are witnesses brOl~ht into court, and


3


4


5


6


they should not be embarrassed in that yay.


•
UR ROGEPS: Are you embarassed by my laughing 0, t you?


7 A not very much.


8


9


10


11


12


13


14


Hoyr long have i!OU Imovnl me anyhow? A Oh, I have seen


you off and on for a good many years.


About 20 years ,ve have knovrn Each other, and my lallgh-


ing at you don't embarass you a bit, did it? A I can't


say it embarassed me very much.


TiR FORD: objected to as immaterial, and an exalnination on


a collateral matter.


THE COURT: He has· answered it.


MR APPEL: It v~s raised by the District Attorney.


THE COURT: Perhaps it is. It clears up a matter.


We are getting awful sensi tive all of a sud-


den.


obj ec tion novr.


l;rR FREDERICKS: Ho, always that way.


IoCR roGERS: lrr Vanc e, really, you ':ronld11' t pretend to say


wha t 1Jrr Vfolfe came in on th e morning of the 28th day of


B"ovember, v.ould you? A No sir.


]2:R FORD: Objected to upon the ground -- 'let us inter


pose an objection. It has been answered. I ~on't make an


lfR ROGEB.8:
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1 J"R "ROGERS: And you don't knovl whetmr he took the 7:11 or


2 the 8 :41 or which car he took on th e mo riling of t he 28th


3 of November, do you?


4 IITR FORD: Objected to upon the ground the witness has
,


5 a.lready answered t:rnt identical question.
, .


6 THE COURI.': Overruled. A Why, no, I don, t knov; any par-


7 ticular day. I knOV! that he rode wi th me on the 8:41


8 trip and he has ridden on other times, I am l)osi tive of


9 tllat, or quite positive.


10 MR ROGERS: Q,ui te positive? A Yes si r.


11 Q Hot ex:cessively so, but quite positive. A He didn't


hardly be any room left to get on.·


ride on the 5:41, because there ,vas a few wor,mmen, and the


He didn't get that one.AYou are reasoning it out?


ne-.l.:t trip ViaS the 7:11, and there were strap-hangers all :~


J i
over tllat car, and when we got to Wolfe's house, there wouli :~


II
!


12


13
I


14 I
151


i
I


16! Q,


17 :My car ';as the 8 :41, and I am reasonably certain it \vas


18 8 :41.


19


20


21


22


Just reasonbly so, not excessively. A It ViaS the early


Car.


You mean you are reasonably, certain, but you wouldn't


be excessively certain.


23 ;JR For,]): Obj ected to upon the ground t he question has


24 c:~lready been answered.


25 THE COURT: Let him answer it.


VTell, th e 8 :41 is the on e he rode on. Yes, r easonablA26
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1 c ertail'l.


2 1,rR ROGEPS: .rust reasonably so, but on the morning of th e


3 28th you wouldn't even be re2,sonably certain? A on


]\,rR HOGERS: Come. dOYJIl.•


THE COURT: That is all.


rode with me, no.·


•
iii..•III
III


What is you r name? A J. E. Snead.


DIRECT ~~~INATION


J. E. SNEAD, a vdtness called on beh~lf of


the prosecution in rebuttal, being first IT.lly sworn, tes


tified as follows:


the morning of the 28th, I woul dn' t be reasonably certain he


11"R FREDERICKS:


4


5


6


7


8


9


10


11


12


13


14
1 Q


15, Q


Where do you live, Mr Snead? A Sherman.


TIhat is your busin.~s or occupation? A Street car


Crescent Junction -- is Crescent Junction and Shennan the


same? A No sir, about 4 minutes run this side of Sher-


Q VThat time did your car leave Crescent Junction in the


From


And leaviU:s


A


From Srescent Junction to Los A~geles.


November, last year? A 6:58; 8:29; 9:58.


Q. And ~:!lere vJere you running at that time?


Q, \!&Ja t vas your occupation last November? A St reet car .


Crescent Junction to Los Angeles.


morning, the first three trips, say, during the month of


man.


Q.


conduc tor.


conductor.16


17
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1 Q Do you knOVl ],~r Frank E. V.olfe? A I knoW' him 1.'111. en I


2 see him, yes sir.


3 State vlhether or not he rode .....Ii t 11. you in the month of


4 Hovember, being th e month prio r to the ci ty alec tion here,


5 on your 8:28 car? A I couldn't say --
•


6 lER ROGERS: I obj ect to t ret as leading and suggestive,


7 let him say when he rode.


8 THE COURI': Objection sustained.


9 yER FHEDE?..ICKS: All right. Did he ride vvi t h you c omirg in 0


10 any of your cars? A He rode with me, yes sir.


month.


but I know he rode on the 8:28 and 9:58, both, in that


Q. On th e 8 :28 and 9 :58, both? A yes sir.


MR ROGERS: Ee says, "I couldn't say any certain cartr, and


if co~l is going to repmt his anSYler, let him repeat


..
III
'Il
1II
'II


And on what car? A I couldn't say any certain car,Q


16


11


12


13


14


15


17 th e who I e of it.


18 :tiR FREDEHICKS: He did say tyro certain cars.


19 TEE COUR'l': The answers ought not to be repeated, 'lIDless


20 it is to straighten the reco rd.


21 l[R FREDERIClm: I presume it is a poor habit to get into


22 to rep mt an anSYler.


23 Did he wer ride with you on the car mrlier than


24 the 8:28 car during ttat time? A I don't remember that he


ever did, no sir.25


26 Q. Ho':1 did you get c;.cquainted ''lith him, or(~et to knOVT
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1 .who he was? A Why, he 'Has, pointed out to me by passengers,


2 t he motorman I ran vri t h was acquaint ed with him.


3 A JURORJ: A little louder.


4 THE COURT : You will have to speak a little loud er. A He


5 was poin ted out t a me by passen,g ers and th e motorman I was
•


6 running, with, ,vas acquainted with him, and he called him
\


7 by name '~!hen he got on the car.


8 Q Dnrin-s t :tat time, state ",rhet her 0 I' no t he rode oft ener


9 on one of these cars than on the other, the 8:28 or 9:58.


10 JER ROGERS: I obj ec t to that as calling fo r a c onclusi on


and opinion of the vdtness; leading and suggestive, not


THE COURT: Remember you have the same rights here that any


the best I can remember, he rode more on the 9 :58 tb8.n


Its eems he rode


A It seemed to me,


Cross-examin e.


Speak up a little bit. ATHE COU ill' :


more on the 9:58 than the 8:28.


of us have on your car? A yes sir.


rebuttal, no fOlmdation laid, incompetent, irrelevant and


MR FREDERICKS: Cross- w..amine.


TEE COURT: Can you hear his ansv!~rs, ]Ir \Villiams?


JUno R WILLIR\1:S: lIo t v ery well.


inrn8. t erial.


the 8:28.


lrR FREDERICKS:


TEE COURT: Obj ec tion overruled.


J£R FREDERICKS: Answer the question.


:fER ROG ERS : Exc ept i on • '


21 I
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not be sure about that~ would you--


1


2


3
MR. ROGERS.


CROSS-EXAMINATION.


Q But you say it ~eems, as though you would


A Well--
4'


MR • FREDERICKS. There is another ques tion I want to ask.


Q. What tirr~e does that 8:58 car get into the Four t'h street


s tat ion at Los Angeles? A I don't have any 8: 58 car.


Q, 8:28. A 9:03.


Q 9:03? A yes, sir.


MR • FREDERICKS.


5


6


7


8


9


10
MR • ROGERS. Q


All right.


Do you remember the 38th day of November?


11 \ A No~ sir.


12 i
l


Q Do you remember the 27th day of November? A 1 know
13 I there was that date~ but 1 don't aremember the date now.


1411 don I t remember anything that happenedtthat date.
15 I '


Q Do you remember the 26th day of November? A yes, sir.


16 Q What? A 1 remember that date.


17 Q You know you passed it, but I rr,ean do you remenber it?


happened that day? A


18


19


20


A 1 don't remember anything happening that day, no.


Do you remenmer the 25th day of November~ anything th~


No~ sir.


21 Q' Did Wolfe ride witr~ you on the 26th? A 1 don't know


22 whether he did or not.


23 Q On the 26? A 1 COUldn,t say.
24 Q The 28th 1 A 1 couldn't say.


25 Q. The 29th? A 1 couldn't say that.
I26 I Q The 30th? A No~ sir.


I







1


2


3


4


"Q ;he 31st? A No, sir.


TT-TE COURT. You say "No." Do you mean he did not or


you don't know.


A 1 ffiean he did not on the 30th and 31st.


MR. ROGERS 1 Q ffe did not? A No, sir.


Q POVl do you know 7 A flecause 1 did not work on the 30th.


rode with me in the month ~


answered in the previous anSW3r.


Do you know what car he can~ in on on theMR • ROGERS. Q


A No J sir.


mornir,e; of the 28 th day of November? A No, air.


Q When did he begin ridir-g With you? A When 1 first


THE COURT. Obje'ction sustained.


Q When can you say he ever rode with you, any date?


A 1 cannot say any certain date he rode with me •


Q With the same certainty can you say whether he rode with


you on the 27th? A 1 cannot say any certain date that he


Q . Can you say r.e rode on the 26th?


1m. FREDERICKS· We object to th~ on the ground it has been


A JUROR. A little louder, please.


un. -ROGERS. u..Je ase read it.


(Las t anS'Ner read. )


and there was no 31st.


Q Oh, precisely so. Do you know whether he rode with


you on the 29th? A No, sir.


Q Do you know whether he rode with you on th e 38th 7


I


15 I
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'2 Q WeIll now I we have bad four street car conductors here,


3 five of thern--


4' MR. FREDF.RICKS· We object to counsel making any cor::ments


5 on the testimony.. '
6 MR. ROGERS. Q 1'0 you know whether ;J,. Wolfe had the


7 street car habit or not? He has been coming in so often


8 in the morning, 1 have just wondered how many times he came


9 in.


10 THE CO'U"RT· 1 will hear your objection.


11 MR. FREDERICKS' We object to it onthe ground it is incom-


12 petent, not cross-exalldna t ior., • •


13 THE COURT. Objection sus tained.


14 MR. ROGERS. He has been coming in three or fOUT tirr:es a


day on each one of them, and on every car that every con


ductor has had be bas been riding in.


17 Q You don't know i,vhetber he did that as a matter of


18 pleasure or wbetrer he came in 5 or 6 times a day I or


19 whether he just came in once a daYI do you?


20 MR. FR EDEP lCKS • That is obj ected to--


the person--


,r _


Here is the point ,your Honor will remember


21


22


23


24


V·'- • .~ ....


THE COURT. Mr. Rogers l that question is improper.


not answer tbat.


"MR. APPEL.


You need


Are;ue it when the time comes.


--he rode 'ii i th him tw 0 or three times a Vleek


THE COURT.


MR • APPEL.







not cross-examination,


THE COURT, Vlai t a moment.


I
I


,
,I


!


If
I


\ :'
I !
I I


I i


We do not want to


--multiplying 5 by 3 makes 15 timesa week


1 wi11 wi thdraw the ques tion •


No, let the court deal with it •


Q, Do you know \'If he ther Wolie' had the stre6t


he came in tc work?


MR. FORD·


MR. ROGERS.


car habi t and rode in the morn ing for pleasure or whether
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ir... front of you or the car 'back of you on the same morning


TEE COli'RT. Objection sustained.


1m .' ROGERS. Q You don't knO'l! whe ther he had the same car


THE COURT, Ar gue it· at the proper time,


MR. FREDF:FICKS. Now, may it please the court, just see


MR • FREDEPICKS. --we do not want .to argue the facts, now--


that the mqp carne in--


MR. FREDEPICKS. That is objected to as imrraterial,


what position this puts us in.


violate the rules of the 'court, 'and yet they make an


argument on facts and we are bound to reply to them,


MR. APPEL. Jus t show ing the bum test imony--


'and everyone of these conductors-


TEE COURT' Objection is sustained.


MR ' FREm:RICKS '0 There is nothiIig before the court--


15
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111
12 .


13


14


24
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26 !
,


you Bay he came in or not, do you?


1.:P. FREDF1UCKS .. We object to that as imn:aterial, not


cross -ex&.mina tion •
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1


2


3


4


5


6


7


8


9


10


-MR. ROGERS. Now, this testimony, if ycur Honor pleases,


shows absolutely that the man callie in about 6 times a


morning.


MR. FREDERICKS. Now, may it please the court, this testi


mony does not show anything of the kind. This testimony
•


stoW's he came in--if you are going to argue the facts, so


am 1--


1~. ROGERS. 1 am on the floor and 1 propose to~lk


until 1 finish it up--


MR. FREDERICKS. 1 ask the court to stop ttis argument on


111 a matter of fact at this time.
i


121 THE COL1RT. Yes, you are right about tha.t.


and counsel--


Freder ieks's statement.


(Record read.)


Read the r emark, ~,jh Reporter, ~.!r.


inproper one, argumentative, the objection is sustained,


to see Vi hat i twas •


~'R. ROGERS. 1 have a r igb t to ar gue my ques t ion.


THE caUR T. Tte ques t ion propounded to the witness is an


l.i"R. DARROW. Let me get Mr. Fredericks's statement, I want


13
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By Jii!r Rogers: Mr -- What did you say your name v.as,


I forgot it? A


1


2


3 Q


Snead.


You don't know how many times a morning he did come in,


4 as a matter, of fact, do you? A No sir.


5 Q You don't lmow vrhether he came in on Stewart's car or


6 on Vanc e' scar, or on 'Ruff's car on the same morning he


7 came in on your car, or not, do you? A I .R:noW' he was


8 not on their car when he 'vas on mine?


9 Q How do you know?


10 IvTR FREDERICKS: We object to that as incompetent --


11 HR ROGERE : If they have not S'lrorn he came in now and


M:R llrREDERICKS: We obj ec t to t 1&1. t on th e ground it is


vnlile on their car, and he came in on your car at the same


TEE COURT: Obj eo tion sustained.


J:rR FOTID: A mat t er tba t c ouns el wi 11 have an oppo rtuni ty


Wai t a minute, Mr Rogers, until v,€ get the


If they have sworn he came in eve~ once in a great


then --


conclusion of the witness.


obj ection.


Q


innnaterial,IIEow do you lmoW?1I


THE COURT: Obj eo tion sustained.


THE COURT:


monlil~, one or the other of you is mistaken, aren't you?


}TR FORD: We obj ect to that as argumentative, calling for a


r{R ?..QGERS: I beg your pardon.


1rR AF:LEL: We take an €Xc ept ion.


I
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1 .to argu e to the jury.


2 IKR rOGERS: At any rate, you would not attempt to e;ive us


3 any dates. any cay of thw week, any weele, t rat Wolfe ever


4 rode with you on the 8:28 car?


5 HRFOBD: VIe Object to that on thegr01md that the mat-
•


6 ter has been fully covered on cross-exar.llination.


7 TI-ill COURI.': Obj ection overruled. Answer th e question.


8 A


9 Q.


Yes, I remember him riding yri t h me olection Yveek.


Election week; what week is trat? A Well, it was


Q Vas iit the 8:28? A I couldn't say.
~


Q. What? A I couldn't say.


Q You c ouldn' t f!i1y? A :Ho sir.


Q. Ee came in on election week? A Yes sir.


10 the first week in December.
I
11 Q. lio.....', "mat car did he come in on on the first week in
Ii·
112 ! Dec ember? A I don't know 'l,ha t car.
I


13
I
14


15 !


16 1


17 Q Well, do you remember any day before el action week


18 that he ever came in at any time? A Not any certain date,


19 .no s~r.


20 Q. not any certain date? A Uo sir.


21 Q. You couldn't tell us anything about t hat? A Uo sir.


22 Q You 'l!ould not swear that he did come in with you during


23 that Vleek? A Vhich week do you mean?


II


II
II
Ii'
Iii


d
Ii
'i


, I


say that he did.


Q. You·couldn't fay that he did? A no.


24


25


26


Q The week before election week? A No, I couldn't
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1 .0., You don,t knOYI anything about it? A No sir.


2 Q That is the week that covers the 2E;th day of November,


3 and you couldn't say vlhether he carne in Yrith you that week


4 or not? A No sir.


5 lvlR FPJIDERICKS: We obj ect to that on the ground it has
•


6 already been covered.


7 !vIR ::OGRHS: That is a 11.


8 TP~ COURT: It is answered at the present time. That is


9 all.


10 ]~R FREDERICKS: That is all.


11 J


H. C. ffi1RAU:B, a wi tn ess called on tehalf


of the prosecution in rebuttal, being first duly sworD,


testified as follows:


DIRECT FXR~INATION


lER F?,EDEHICKS: Vihat is your name, please? A H. C. Straub.


17 THE REPORTER: How do you spell it? A S-t-r-a-u-J).


181m FRELERICKS: Ylhere do you live? A Sherman.


19 Q \1Jlat is your business? A Conductor?


20 Q Uonductor on ··.'!hat line? A Pacific El ectric.


21 Q What was your business on ITovember of last year?


22 A . Why, COnductor on Colegrove line.


23 Q What time did your car -- or what points did your car


24 run between? A Crescent Junction and Los Angeles.


26 to Los Angeles? A 0:58.


25 . Q Vhat times did your car leave Crescent Junction
)
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1 .Q Take the first time? A 7:28.


2 Q And then the n EXt time? A 8 :58.


3 Q And th En the n ex:t time? A 10: 28.


see him, Y as •


4


5


Q Do you knO'!1 IJJ:r ]'rank E. Wolfe? A I know him when I


6 Q, That is vrhat I mean. VJhen did you first learn who he


7 was? A During t he campaign.


8 Q,


9 Q


D.1rin,g th e campaign? A yes.


State, 1v!r Straub, vihether or not, during the campaign,


10


11


lJr 'Wolfe rode in town with you at any time, and if so,


at any time on your 8:58 A.U. run?
i


12' }l1TR APPEL: We obj ect to that upon the ground it is incompe-


tent, irrelev-ant and immaterial, and no foundation laid


and not rebuttal. The question not being directed to any


specific time or to any'speci fic item of ev-idence testi-


fied to by Mr WOlfe.


THE COURI': Overruled.


1,TR APPEL: We ex:c ept •


llR FREDERICY..8: Read the question. (Last question read


by th e repo rt er. ) I will add, by "1:1uring t he campaign:', I


nean, during th e month or six v.eeks prior to the ci ty elec-


tion on the 5th of Nove.mber last 5th of December, last?


25


26


JvTRAFPEL: Now, we make the same obj oction, andtecause and


further, on the ground that the witness' attention is


calle d to a time and to circumstanc es not reI want or


ial to this case, and not relevant or naterial to any iss
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I,


I
I
l
I


Read it. (Last ques-


You want to mow howA


A Yes, about once or tvnce a


Do you remember the question now; lir


A How i s that?


Answer first, di d he ride in wi th you at that


time; state yes or no?


Q Yes. A Very seldom.


week.


Q. Nov!, v.Tn t is th e car -- your car that comes by or th e


7:28 car; did he eve r ride with you on that car?


often he rode in?


Q. yes.


tion !'ead by t he reporter.)


JrR TIREDEHICYS: Cross- ecamine.


A 7:28?


the San Francisco case, where they proved an alabi for th e


defendant, and then tried t 0 prov~ he wlls not a certain


timony --


number of y EarS in some other county.


cited yesterday. I don't \~nt to argue it again; like


in this case, and purely collateral.


J,ffi FHEDERI CKS :


UR FREDERICKS: Calling the court's attention to the tes-


THE COURT: Obj ection overruled.


I,fR FREDERII';lffi: Page 4258, in which


THE COUT{i': You read that this morning.


:rm APP:mJ: It is the same as this collateral issues I


5


1
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I


12 I
13 1


I Wlbtn E5S?


14 'I' Q. Eo you remember t he question?
15 I
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CROSS-EXAMINATION.


MR. AprEL. Mr. Straub, how old are you? A I am 33.


Q When were you born7 A 1878.


Q. And where did you reside when you were onthat run?


A In Indlana.


Q Now, he was pointed out--


THE COTWT. Just a mOllient. The witness didn't understand


the question or 1 didn't.


A By his cards.


Q. He was pointed out to you by his cards.


THE COURT. Just a rr,oment. There is q question back trere


the witness didn't understand or 1 didn't. Read the


question and answer.


(Question and answer read as follows: "Q And where did


you reside when you were on that run? A In Indiana.")


MR. APPEL. You probably misunderstood n~ question. 1


thought he mean t Indiana street. I know of Indiana


street bere and 1 supposed that was the answer. My


question was during this election--


MR. FORD. We would 1 ike--doesthe wi tness desire to correct!


his answer.


MR. APPEL. 1 am trying to c orr ect it.


MR. FO'PD. What does tl:e Witness say? Lived on Indiana


stneet?


A No, nry tome town; my home state.


THE COUR T. ~!Jr. Appel is examining the VI i tnes6 •
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1 MR • APrEL. 1 know, he misunders tood my ques tien. 1 am


2 trying to correct it. Q During the cai1;paign, tha t is


3 the military appellation of an eJection, of a campaign,


5 did you res ide? A Si:.-h errr,an, Cal iforn ia •


9 also by passengers.


LO Q Now, what passengers pointed him out? A Well, 1 couldn't


L1 say. By :,ir. Cole, 1 suppose.


12 Q. Senator Cole? A Of Colegrove, yes, sir. He was


13 talkiIT:; and I asked him who he was.


Dur ing the carrpaign where


Q NOw, what campaign do you mean? A What campaign?


Q yes. A 1 didn't state part icul arly of any.


Q Now', he was pointed out to you by his cards? A Yes,.


given by Captain Freder icks •4


6


7


8


Q


Q


Q


Asked whom? A 111r. Cole, wro it was.


Senator Cole? A No, one of the young fellows •.


George Cole? A ~es.


17 Q. It was George? A Yes'


18 Q. It was not Mason Cole? A 1 don, t know.


19 Q You ~on, t know wrat Cole it is? A 1 know it is a


20 son of Senator Cole.


21 Q Did he point him out to you on recember 1st? A No, he


22 didn't point ~im out at all.


23 Q But you asked him who the man was ~hose picture or


24 photograph was onthe back of cards, something like that?


25 A Yes, you know they pass then, around, you see,- just


26 by his card, you see, he passed them arourd and he happene







•


-to get hold of o~.


Q And it was about December 1st, wasn't it? A Well, 1


couldn,t tell wlt<lt ti rne it was.


Q Was it before December 1st that you particularly paid


attention to M~ Wolff on account of his cards? A No, 1


1082.


didn't pay much" particular attention to him at all.


Q It was·-· the c an.paign, if any, whate,rer, you h c:m: ·.l in your


rnind, was really getting hot? A Yes.


Q Now, that Was the last day, just before the 5th, he¥?


A 1 think it was.


Q. Then about tha t time just a few days before the campaign


you corrmenced to pay more particular attention to him tha:b~


before? A Oh, yes.


Q pr you had--befor e you bad no r eaBon to pay part icular


attention to him? A No, sir.


Q You didn't try before the first day of Decen~er, or


four or five fRye befor e tre campaign, you didn 1 t try to


anyone else.


Q In fact you become so used to seeing men going into


t Own and coming cut on your car that it "tecon:es a matter of


alrr.ost everyday occurrence, so it didn't make any particular


impression on your rnind, is that right? A Yes, sir.


Q Now, so far as i.ir. Wolff was concerned, he was not an


remer;:ber how often 1'e got on one car or how often he


went out on another? A No, sir.


Q You treated him like yeu did anyone else? A Like
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1


2


3


4'


5


6


7


exception to the genera.. run of passengers on your car, so


as to be abl e to fix your mind especia11y upon him, is tha t


r i gh t 7 AYes, sir.


Q, Now, you say that very seldom he took the 7 :28 car?


A yes, sir •
•


Q Now that you say very seldom, by that you mean that he


may possibly. 1 will put it in tr:at way, have taken the
8


7:28 car but say once a week? A yes, about once a week
9


10
he may have oncefBvery two weeks.


Q Now, you don't know--
11


I MR. FREDERICKS· What car was tha t?
12 I


MR. APPEL. The 7:28 car.


That would come in"on that car in order-_that is,


A Because that was my heavy trip, you see.


Q Now, the 7:28--


~etty near eyery corner.A


Yes, sir.A


The 7:28 car was a heavy trip? A Yes, sir.


6 tart ing with Col egroYe?


Q 90 to 95 in th e car'? A When 1 got into lOS Ang e1es ,


the Hill street station.


Q. And there are a good many people living rigtt down there,


Q That is to say it was a crow ded car? AYes, sir, about


90 ~~to 95.


MR • FORD. t-et the witness finish his answer.


A It was a heavy trip and it iQ pretty hard to keep track


of the passengers ttat get on.


MR. APPEL.


24


251


261 Q
business rr:en?


13


14


15


16


17


18


19


20


21


22


23







I
I
I


I


You saw him more


Now, don't you remeffiber, my friend, that when this
•


often, didn't you?


abou t pr et ty r egu1 arly every morning ..


Q


pretty much in evidence, that is, that he was nDving
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that 7: 28 car 7 AYe a, air.


Q Families and children going to achool and so on, ia that


right? A Yes, sir ..


Q So tha t occasionally you noticed Mr. Wolff coming in on


6
1 campaig,n that you spoke of was getting hot, that he was


7


8


9
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1 A More often, I kept track 0 f him more.
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2 Q, You packed him in tovm more often, didn't you? A I


3 kept track of him more, .but I haul ad him about the same as


4 usual.


5


6


7


Q That is, some mornings about th e last tvv'O v'leeks,
•


the twow-eeks ending with December 5th, you may have
I


him in at ?:28 in the morning?


I
brOUght:


8 l{R FORD: Just let me hmr the preceding answer t1l3re.


9 UR APPEL: Now, 1 et him anSYler, and then you can read it.


10 THE COUll: Answer the question first.


11 UR FORD: Just a moment. We ma.y desire to otd ect to it.


12 UR APPEL: I will \vi thdraw the question. I will get it


13 in anot h ervay. It is an old trick; I am,on to t lat.


14 TEE COURI.': There is no occasion for t hat remark. The


15 II c ou~·t has.!. rnl ed wi th you.


16 j UR APPEL: I have a right to say that, and I vrill stay by it


17 lJR FORD: I desire it in order I may interpose an objec-


18 tion to it, if th e prec eding answer would furnish on e.


19 MR APPEL: In all fairness to the wi tn ess and counsel, he


20


21


22


23


24


25


26


ought to pay attention to what is going on.


THE COURT: The court has so ruled.


rrF. APPFL: Read the last questi on.


1'[H. RIlED: I vant the preceding answer.


THE COURr: No, you can't have the answer before. Head the


last quest ion and 1 et it be answered, and th En if you want


the one prior you can have it.
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answer?


JTI.ay have.


ing with December 5th, that it is possible you have some


sort of a recollection tmt you brought him in at '7:28


I didn't haul him very muc h at all.


HR APPEL: I have put th e question.


THE COUID': no obj ection before the court.


HR AFPliL: The witness has answered.


in the morning? A yes.


1ER FP.EDERICEB: l'i"ay it please the court, the vri tness has


not said he had some sort of a recollection; he said he


1m FORD: Objected to upon the ground it is statir.g som&


thing th-at is not ine.ridence, a,nd tmt it


for any question t la t is mat erial, and it


A


llJ:R APPEL: In fact, j'le didn't come in very much VIi th you


at all? A Very seldom.


Q But that is the very reason "rby you stated here to


the jury that the last w'eek or so of this campaign end-


THE COURI': yes sir, you may have it now.


(preceding question and answer before last question,


read by tIl e reporter.)


I,m FORD: Then I have no oppo rtuni ty to make an obj ec tion.


TEE COUtu': I understand it.


(Last question read by the reporter.)


HR APPEL: . You may have brought him in? A Yes, I may.


HR FOP.]): .Now, may I heNe the preceding question and


26
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1 and immaterial.


2 THE COURT: Overruled.


3 1lR FORD: And misstating the evidence.


4 1,fR APPEL: Uow, 11fr Straub, do you remember vhether or


cent Junction beyond COlegrove? A yes sir.


not he had ~ mustache on at that time? A ~stache?


Q yes. A I think he had.


Q A.gray mustaChe, didn't he? A Gray mustache.


Q. Now, starting there from Crescent Junction -0:- is Cres-


5


6


7


8


9


10 Q About how many -- v:r.at distanc e beyond? A Oh, a.bout


11 5 or 6 miles.


Q Now, from Crescent Junction to Coihegrove, is it pretty


Q 'Quite a number, that is, on both sides of the road?


A Yes, e. few there, a.,nd 2, few on the other side, and so


Q Now, starting from Crescent Junction at ?:28 about


What time vfould you be due c. t El Centro? A 'Well, it


A No, it i sn t t


Yes, quite a number on


Between Colegrove and Sherman.A


It is this side of Shel~.8n.


Is Crescent Junction the other side of Sherman?


Then it is between Colegrove -- somewh ere between Cole-


What I mean, in the immediate neighborhood there ]:$


quite a number of houses? A


out across --


is about a eight-minute rUlllning t.ime.


Q


Q


\'JBll thickly s et tIed t here at t fat time?


very thickly settled.


grove and Sherman?


A


15 I
!
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1 Q. So it woulq, be abont '7:36? A About r/:36.


2 Q, And what time vfOuld it bring you into town? A 8 :03.


3 Q And :it would bring you at 8:03 up to the station?


4 A At Hill street station.


5 Q Did you stop on Second streElt to discharge passen-


6
•


gel'S? A We discharged passengers from Temple street


7 cl&8.n down t a Hill street.


8 Q lifow, the '7: 28 ca l' being a heavy car, you carry a bout 95 .


9 passengers; I think you said tlEt? A Yes.


10 Q ~hat is the capacity of one of those cars? A Seated,


load of 90 some odd passengers, you 'would have acrowd,


Q Som etimes you carry dOUble, howefver? A yes sir.


Q, That would be standine up? A Yes sir, be standirJg


up and on the platfoln and all over.


Q Now, v,hen that r/ :28 car -- when you had a heavy


11 it will hold .48.


121


13


14


15 ,
I


16 I


didn't you? A Oh, yes.


and the different stopping places you 'would have to stop


to take in passengers and let others out? A Oh, yes.'


heavy load, a.nd according to circumstances and condi tions,


yo~ v.ould· 113 vel' be certain t bat you .......ould arrive at the


Fourth street __ Hill street depot at the regular hour?


Oh, no, ~~ was alvmys late that trip.


lifow, as much as 10, 12 or 15 minutes late,


So t mt v!henever you had on the '7: 28 car, you had a


.And under t mse cond.i tions, sometimes, you 4-os t time,


Q,


A


Q.


Q
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1 A


2 Q,


3 Q


Oh, no, not that much; 5 or 6 minutes.


All depends on circlJJTIstci-llces? A yes sir.


How many cars run on that. same track? A There are


4 six.


5 Q Six cars in the monling? A Three of then at Shennan
•


6 and three of them at Crescent Junction.


wood cars would come up to FJ. Centro junction? A On


7


8


Q. And where would they come on the same track, 6my Holly-


9 th e ffime track?


yes, I m ERn to r:ay, th e Col €grove cars come on one


Q, Now, the morhing ca~s were the heavily ladened cars?


track, don't they? A They come on th e 601 €grove line.


Q, And then, the Hollywood? A Hollywood comes on the


Holly-w·ood line.


Q, Do those cars meet at any pla.c e and come on the same


track? A At Sanborn Junction.


Yes si r.A
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11


12


13


14
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.Q Now, the time which you would arr ive in Los Angeles


would also depend on the fact whether or not you were inter-


3 rupted in your stop, and the travel into town by the discha gE'
of


4 /passengers from other cars ahead '9'1f you soruetimes? A yes,


5


6


7


8


9


10


11


12


13


sir.
•


Q. NOW, :\1r. Straub, you have no means either written or from


some circumstance by which you can distinguish dates


whether or not Mr. Wolff came into town on your 7: 28 car on


the morning of ~~ovember 28, 19} 1, can you? A No, sir.


Q And you have no recollection and no circumstance and


no even t by w'I- ich you now remember or of wh ich you have now


any recollection, by which you can state to this jury that


he did not come into town on the 7:28 car onthe 28th


14 I day of November, 1911?


15


16


17 I
18


19


20


21


22


23


24


MR. FREDrnlC~' Objected to upon the ground that it is


immaterial, in view of the testimony of lilr. Wolff as to the


tin-ceO that he says he did corne in.


THE COURT. Objection overruled.


THE COURT. Do you want the question read?


A 1 want it read again.


MR. APPEL. Q You cannot state that Mr. Wolff did not come


in with you-- A No, 1 cannot tell--


Q --on the 7:28 car onthe morning of the 28th of Noven,ber7


A No, 1 cannot tell if he did or not.


the course of your business there, refer to the 8 o'clock


25


26
Q Now, 1 understand th ct you have heard pase engel's, in
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car? A Oh,yes.


Q 8 0' clock car J is th at right? A ies.


Q Now, is there any car that really passes Crescent


Junction or El Centro th9.t is called the 8 ol clock car?


A No, s i~ •


MR • FORD. By conductors?


urn. APPEL. Or ini~he course of business there, by conduc


tors, or by passengers, that is, people dealing with the


conductors, is there any car? A No, 1 do not think there


is •


Q Did you ever hear them call it the 8 0 ' c lock car j' A Yes,


sir.


Q You understood by that they meant any car along that


hour? A Yes, sir.


MR • APPEL· Tha t is all.


REDIRECT EXAMINATION.


MR. FRF.DIffilCKS. Q There is a car that goes through thete,


h ow ever, at 8: 07 in the mor n ing, iBn, t th er e? A 8 : 07 •


Q Goes through El Centro? A I believe that 7:41--


Q Leaves Crescent Junction at 7:587 A yes, 7:58.


UR .. APPEL. That is in evidence here already J your Honor.


MR FREDERICKS. All right, that is all.


THE COURT. ,.hat is all. uave you photographed the exhibits


16


17


18


19


20


21


22


23


24[
25


26
and rave them back, !.~r. Dehrn?


MR • DEE M. Yes J your Honor.
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2 a witness called on behalf of the People, in rebu"ttal,


3 being first duly sworn, testified as follows:


4 DIRErT EXAMINATION.


5 tlR' FREDERICKS. Q State your nane to the jury) please?


6 A
,


F V Owen 0


7 Q Wber e do¥ou 1 ive, Mr. ~wen?


8 this city,


A 2019 Dayton avenue in


9 Q HoW long bave you lived here in Los Angeles? A About


10 ? years •


11


12


13


14


Q What is yoU' i1:bJS ines s or occupation '7 A Real estate.


Q Do you know C 0 Rawley? A yea, sir.


Q How long have you known him? A A little over tHo years.


Q Do you know b is general reputation in the ne ighborhood


15 in which he res ides for truth and veracity, yes or no?


16 A 1 do.


17 Q, The Witness nodded his head? A yes, sir.


18 Q 1s that reputation good or bad? A It is bad.


19 MR • YREDERICKS. Tak e t1:e witness.


20


21 CROSS-EXAMINATION.


22 YR. ROGERS. Q Wtlat personal grudge have you gotagainst


23 birr? A 1 have none. 1 feel rather sorry for the man.


24 Q Now, you have known him two years. When you knew him


25 he was MayorPrarper's Fire Commissioner) or Mayor Alexan-


26 der's Fire Comrrlissioner, wasn't he? A 1 believe he \Va
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1 -appointed by Miyor Alexander, yes, sir,


2 Q, When you first knew him he was Fire Commissioner under


3 the Good Governmen t administrat ion 1 A Yes, sir.


4'


5


6


Q. Huh? A He was Fire Commissioner when I first knew him.


Q And you have only known him two years 7 A That is all.


Q You have had sorrle real estate tr ans act iens with him, 1


7 take it? A 1 did not.


8 QUad some business dealings with him? A Of no kind what-


9 ever.


10 Q What is your trouble wi th Hawley? A None.


11 Q None whatever. You feel Borry for him onwhat account?


12 A Well, he lost out here in L08 Angeles ; ':', financially


13


14
I


15
1


16
1


17
1


and otherWise, 1 understood.


Q. Whom did you ever say that Hawley was not worthy of


bel ief?


MR. FREDERICKS. To whom, 1 suppose that means?


MR. ROGERS. The question goes as it stands.


18 MR. FORD. Let the quee tion be read. We 0 bj ect on the


19 ground the quest ien does not mean anything.


Yes.


THE COURT.


20 THE COlJR T· Obj ec tien overrul ed.


21 MR. FDRD. May the question be read? 1 do not think it


22 was. complete.


23 THE COURT - 1 think it i8, 1 heard ·it.


24 MR. FORD. We would like to hear it read.


Do you want the question read, ;~r. Owen?25


261 A


I
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1 .(Question read.)


2 MR. ROGERS. Rea1say, that Hawley was not worthy of belief?


3 MR. FORD. The word Itt~ear It was not in it.


4 I MR. ROGERS-. Why, certainly it was.


5
•
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him a man of truthfulness or veracity.


impression I gained, however, that he did not consider


IvTartin Betkouski,- a. membel' 0 ft he council made some simi


lar statements about that, something of that nature.


That is the


In the city hall.


I would not say he used those words, no.


That he would not beliwe F..awley under oath, eh?


Where? A


When? A About 2 years ago.


You lmow general reputation is Ylhat peopl El say about


Well, I don, t knO'lv" that I can recollec t YAlo I wer


Q


Q


Q


heard say that.


a man. Tell me whom you wer h Ea:cd say that Eawley was not


worthy of belief,-- one man? A My recollection is that
•


A1


2


3


4


5


6


7


8


9


10


14


15


16


17


18


19


20


21


22


23


24


25


26


An~body else besides Martin Betkouski? A There were


several Yho left that imp l'ession Vii th me, without using


any such lcmguag e.


Q Who? A Well, I don't know that I could name tha~ at


the present time. I recollect that I made some inquiry


and it is over two years ago, or about tVfO y Ears ago,


and I have not tried to recall their names or the cir-


cums tanc es •


Q . When you testify tlRt 6. man's generz..l reputation,


that is ~hat People say about him, is bad, don't you
say


recognize you have got to do more than one man said some-
"


thing against him?
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1 M'R FREDEtUCF.J): That is objected to as speculc.~tive and


2 argumentative, not c ross-ey.z.mination.


3 THF. COUR!': The question has som e of those elements, but


4 I think t he question ought to be answered. Obj ection


5 overruled•


6 A


7 Q


•I am not en expert on a matter of evidence.


You testified that his general reputEl.tion, tlat is


8 what people generally state about F.awley, for truth, hon-


9 esty and inte.grl:ty vas bad. Now, tell me an:{ manls name


10 besides ll!"artin Betkouski that you ever h earc1 say tha:.t he


11 was not worthy of belief? A I don I t think I conI d give


12 you the name of anyone man that ever made any such state-


13 ment, but --


14 Q Then, how did yo.U come to say --


15 lJR FORD: Let him finish his answer. He said "but__ "


16 TI-lE COUP.T :~o ah ead and :finish the answer. A -- but


17 the impression I gained from a number of men wi th whom I


18 talked vas exactly t lat.


19 :ijR ROGERS: Mention anyone 0 f the men. A If I had a


20 list of the :fire department here, I could name you several.


21 Q. Never mind a list of thef:iire deJ::artment. You have S'H01"Il


22 his. general reputation ViaS bad. No'w, tell me t he name 0 f


23 any man, e:ccept l~artin Betkouski, that says C. O. Hawley


24 is not "eorthy of belief, sustain yourself.


25 ER FO?J): We obj ect. to t hat on the ground that the ,,'1 t-


26 ness should not be told to sustain himself, that he allSV!
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1 . ed if he had a list of the fire department) he could nam e


2 several) cmd he has a right to do t lRt) and a man has a


3 right to testify to general relJUtation vIi thout being able


4 to specify the names of


5 THE COURi': Let us have th e ans·wer. Obj ec t ion overluled•
•


6 ER FORD: We obj ect to the form of the question) " SuS-


7 tain yoursel f. II


8 THE COURT: That is a harmless expression. A What is


9 the question.


10 (Q,uestion read.)


11 A Is the answer to sustain my self or to tell SODI e other


12 names?


13 IfP.. roGERS: I will strike out the words II sustain your-


14 self." Answer the rest of it) IJr Owen. A I Y.ould


15 not undertake to name ~ at this moment) any other man t tat


16 weI' made any such statement.


17 Q, But) do you come on thisstand and~:ear that a man's


18 reputation) generally) in the community) for truth)


19 honesty and integrity is bad) whm you cannot mention the


20 name of but one man who weI' said an,ything against him.


21 1m FORD: Vre object to tmt on the ground that the ques-


22 tion is incompe tent) irrelevant and immaterial and a rgu


23 mentative, and the ...:itness has not testified


24 THE COURT: Objection sustained.


25 ER HOGERS: How did you come t a say hisgeneral reputat io


26 for truth, honesty and integrity is bad when you don,t
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1 .know t he name 0 f a mem too t said anything again st him, save


2 one? A Because I made inquiry, and I failed to find 8.ny


3 body yho vrould :say his reputation vas good, and, I did


4Q '¥ho did you make inquiry of -- A And I did find


5 others v:ho by their method of answering my qu estions ~ 1 eft
•


6 the impression that his reputation vms bad.


7 Q lIow, seeing whom you inquired of -- Who told you that


8 his r epu tation was bad; give me on e 0 f their names? A I


9 stated before I could not name anyone 'Nho ::Bid his reputa


10 t ion ViaS bad, but .I c oul d g iv e you th e names of several who


much, 'but they shrugged their shoulders, a.nd t rat was a


SOmetimes they didn't ::BY very


A Mr Guy Eddie, Prosecuting


A


their names?


What did they say?


uentioll


complete --


11 left the impression with me his reputation vas not good.


12 I Q


131
141
15 I


I
Q


16 Attorney, is one.


he Vfenta good deal furth er than tha t •


17


18


19


Q


Q


Guy Eddie. Go ahead; somebody else? A lrr Robinson.
A--No,


Did Guy Eddie shrug his shoulders~ By the way'l" -...


20 HR FORD: Give him a chance to finish his answer. He said


21 l[r Robinson --


22 llR FREDERICKS: What Robinson?


23


24


25


26







there was some o*ther coyncilmen, but 1 would not be ~uite


sure about it--it was sometime ago. 1 also discussed him


1


2


3


. A Deputy City Attorney, 1 believe he is.
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1 think, also,


4' with my fellow fire commissioners and they were rather
5


6


7


8


9


10


11
1


12
1


13 I


141
I


15 i


16


17


18


19


20


21


22


23


24


noncommittal on a sUbject they ought to give an answer on •
•


1 went to see--


Q ~et us hear--


MR. FORD. Let him finish the ~nswer.


THE COURT Let the witness finish.


1m. ROGERS. Let us hear their names, a general impression


and a shrug of the shoulders, to destroy a manls reputa


tion with. T1:.ey ougltt to have said something they did not


say, and 1 wan t to know who they are--


THE COURT. Wait a minute, the ~itness has not finished


h js answer.


A 1 went to a number of underwriters and to one or two


insurance men, 1 recall ~1r. Will Stevens, as a particular


insurance mar---l was notvery well acquainted in the insur-


ence field, and :vlr. 'RaWley was eljgaged in the insurance


business, and 1 naturally supposed 1 could get some state


lLent of his character, so Mr. Stevens aas--didntt give him


a c~ear bill of health, but he was very conservative in


his statements; he left the invression with me that ~r.


uawley--


25 Q. I don-t care for the impressions. Tell me what he


26 I MR. FORD ~ He just asked for it.


wiR. ROGERS. No, 1 did not. 1 -,",d:o~n:...'...:t~c~a:r~e~f~:::!~U~~~~-l-J
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sneer ing stuff, let us have what he said.


THE COURT. Wait a minute--


MR • FORD· He has asked for a list of the people wi th whom
4'


he talked--
5


6


7


8


9


10


11


12 I


13


14


15
1


16


17


18


19


20


21


22


23


24


25


26 ,


I


MR. ROGERS. No, 1 asked hirr; what they said, your Honor.
•


THE COURT. yes, you are entitled to Wh8.t they said.


MR. ROGERS. Q. Tell us wrat they said? A Well, my


recolJection is that Mr. Stevens said tha t his reputation


among insurance men was not good, that he personally did


not know very much against him. 1 talked with several


members of the fire department whose names 1 never did know,


and some that 1 had--Mr. Perry, who was selected by ~\~r. Hawley


as superintendent of the Fire Alarm Bureau, was one--


Q Who? A Mr. Perry. Mr. ~anahan, he was City Electrician'l


1 have talked with him at different times; there "vvere


so many of them that 1 couldn 1 t nane them, and 1 dismissed


the matter from my mind sometirre ago, und to dig up into


two years ago at this tilte without making some effort


towards it, 1 could not do it, to:locate the names and


tell what those men said.


Q 1.'!ow, what is your general reputation, do you know?


A No, 1 do no t •


MR • FORD. Jus t a moment.


THE COURT. Strike out the answer.


Q What were youprowling about Hawley's general reputati


for? A 1 was very much interested at that time.
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1


2


3


4


5


6


7


8


9


10


11


12


13


Q on what account .. Mr. owen? A Well, 1 had to sit along-


side of him onthe Fire Commission and pass upon matters


that were of interest to the city.


Q You wer e a fellow commiss ioner of his? A yes, sir.


Q Ar.d you and he mixed up about the fire alarm of the
•


Gamewell ~~I'.B t em, didn't you? A We 11 , We mixed up on a


g~od many matters.


Q We]l, you mixed up on the aamewell System, didn't you?


A No, 1 do not thir~k 60.


Q You knew ther e was a bunch of graft coming over on the


Gamewell System proposition, you were for the Gamewell


System, Hawley was against it, and you had one terrifi~


row about it, isn-t that so? A That is not true.
t


14


1


Q Well, how do you account for the tribulations that
15 arose over the Gamewell system and your favoring it and the


He did not.A


v
1 never favored it ani no charges o:tg!t,aft were rr,adeA


againa t Ille.


charges of graft that were made against you at the time?


were not made against you while you were onthe Fire


Conmissicn? A 1 never heard of it.


Q Weren't they published in the papers? A 1 never saw it.


Q Didn't Hawley make the charge against you in open meeting


you were bought by the Garr:ewell SY8 tern to put in tte Game-·


Q You mean to say charges of graft on the Gamewell system


25


I
well System against the COregier system'?


26 Q,I Yeu mean to say that matter was never broached in the


I


16


17


18
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21


22


23


24
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1 Fire Commission, Mr. Owen? A NO, 1 don't mean to say that,


2 that the Gamewe11 System was not broached in the Fire


3 Conm-;ission. 1 filed reports in the Fire ConJlrdssi on and the]


4 are on record now, advocating thrOWing out everything


5 ~ Gamewell people had here •
•


6 Q After you had been charged with graft? A No, sir,


7 long before. no charge was made in connection with it that


8 1 ever heard of.


9 Q, But you were charged with being in on the graft of the


10 Gamewell Sys tern, weren' tyou? A Not that 1 heard of.


11 Would have been Borre trouble if 1 Was.


12


13


14


15


16 I


17


18


19


20


21


22


23


24
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26 ,
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1 Q Weren't you, as e. rnE.tter of fac:t, favoring the Gamewell


2 systmm at the start? A Uo sir, I opposed it from the


3 start.


4 Q' l'foW', then, you opposed it from th e start. Do you


5 remember the CJ,ccu::ationsof graft that vvere made in connEC-
•


6 tion wi th the adoption of the Gamewell system of fire alarm


7 and you and ]!r p..avrley splitt.ing up over it. A That was


8 long previous to Jur F.awley or me being on the fire cOInmis


9 sion, it has not been settl ed Joret.


10 Q It has not lleen settled yet? A No.


11 Q And it ran all along through your administration, l!.r


12 Owen, di dn ,t it? A Yes •


13 Q You and :Havrley mixed over tmt question, didn't you?


14 A Not ve17i much.


15 Q l\fot muc h, buts om e. Didn't the Game'well system charge


16 you openly with tJ7ing to graft off of them? A Vhy, no,


17 I never heard of it.


18 Q You didn't; not in the papers or anything else?


19 A Never; nowhere.


20 Q V!ell, your and F..awley's row came up from the g re"lf't


21 question on the fire alarm system of this city, didn't it,


26 / favor it.


advocating the abolishing of the Gamewell system, and


I wasSOme of it came up over that, didn't it? A


~he city putting its OYiTI syst an in and Ur F..awley didn't


Q,


Owen? A No sir, it did not.22


23


24


25
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1 . Q, }Tow, seeing that I have got you opposing t he Gamey/ell


•
any evidence of that fact, I would like to hear of l:t now.


That is right.


By request? A No sir.


No. You just took it into your head to resign?


The latter part of January, 1911.


When did you cfeas-e being a fire commissioner?


Did you resign? A yes sir.


You had to recommend it, didn't you? A yes, tut our


}~aybe the grand jury Vlould also like to h EE.r of it.


A


A


Q


similar recoI!l'y1endations have been made pretty ner that


recomLlendations usually didn't count. If they had we would


have had a fire alarm system here ten Y8~rs ago, because


over that graft proposition of the Gammvell system as


long ago to abolish the system which v:e had.


Q Are you a fire commisskoner now? A No sir, I am not.


fi re apparatus and didn' t order any, and were --


against oth er systems, don,t you? A No, that graft sit


uation vas in the council, not in the fire cOlIlmission. We


had no more to do with it than you had. We didn't bUy any


Q


I won,t give it to you now, Jifr Owen. YOll do admit that


yow. and F.a\vley and the rest of the fire connnission mixed


system, will you say that you were not charged vlith a t


tempting to graft off the Gamewell system, and that vas


not the origin of th e trouble between you and the rest 0 f


the fire commission? A I never heard of it. If there is
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21
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23
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26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


7105


Q You are in the real estate business, you say? A Yes.


Q What particular firms, corporations or business inter


ests do you represent, Mr Owen?


UP. FREDEHICKS: That is obj ected to as being indefinite,


assuming t hat he represents any •
•


Q Well, you I now -- if you r Honor please, --


THE COU1:1T: Obj ection overruled; I think it is suffici ent-


ly d efinit e.


A In the real estate busine ss?


Q Yes sir. A I do not n~present any but myself.


Q Vfnat busin ess have you been in b esid es being in the


real estate business and the fire commissioner for a spell?


A I don't call the fire commissioner a business.


Q Well, you didn't make it a business, but didn't you


try to? A No sir, I did not.


Q All right. Aside from that, vlrat business have you


been in? A Well, I have been connected \'rith the :Merchants


Fire Dispatch for about five years, something like that.


Q, Now, you remember, Owen, don,'t you, that you have got


a particular and special grudge against me personally,


have you not? A No sir, I have not.


Q .Don't you remember that Mrs Ford killed Mr Ford, the


president of the Uerchants Fire Dispatch? A yes sir.


Q And that I defended her and acquitted her? A Yes sir.


Q And that you we:::-e a witn ess against me on th at


and that I cross-examined you for quite a little bit; do







1 you remember that
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don, t you? A Well, I thoug llt your


2 cross-eY.amination vas very easy and very liberal; I was not


3 dissatisfied with it •


4 Q
...


No, neither \'VaS ~.. A I think you made the statement


5 to th e court that you Viere very easy on the wi tn eases fo I'


6 the prosecution at that time •
•


7 Q, And you remember I don,t you, t mt I represent ed Urs


8 Ford, Who was trying t.o set her share of her husband's


9 property out of the Merchants Fire Dispatch, vnen you were


10 a beneficiary under the will to exclude Mrs Ford?


11 A I think I testified in court I thought I 'was not a


12 beneficiary •


.13


14


15


16


17


18


19


20


21


22


23


24


25


261







now.


THE COURT. We will take our recess at this tirre. Gentlemen


explain his answer.


TEE COURT. He has answered the question •. Now, he can


!'!o, sir,A


A --1 wi]l state


And 1 ','lIaS herg attorney, isn""t that so--
•


that is not 60--


MR. ROGERS. Send down for the will.


Q


ho'.'IT th at is if you W ish--


THE COURT. You can explain your answer if' you wish to.


MR. FORD- IJet the witness state 1:. is understanding of it.


Q Mr. Ford--


Q You were mentioned in his will? A yes, 1 was mentioned,


but that does not constitute me a beneficiary--


constitute me to be a beneficiary.


A I was left inthe will a very small portion of ":. Fordts


MR. FORD. Let the question be answered.


A 1 was mentioned inthe will, but that does not necessaril


Q Mr. Ford attempted to will you personally qui te a lot of


his property and his wife contested the will? A No, sir.


MR' ROGERS. Yes, sir, as 1 am going into the Ford estate


property and it w~s property which 1 had previously given


to him without price and which, previous to his death, he


wanted to transfer to me without mentioning anybody--


THE COURT. Will this cross-examination last for someti~e?


1
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I
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of the jury, bear in rr.ind your former adrr~onition.


will take a recess for 10 minutes.


We
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(AFTER RECESS. )


MR' ROGERS' Q 1 show you what purports to be the last


will and testament of Albert P Ford. You said you were


not a beneficiary under his will. 1 call your~ttention


to tbe clause ,on the second page marked "Fourthly" and


ask you to r~ad it, and des ire to know if you still adhere


to your answer?


MR. FORD. May we see it?
not


THE COURT. Counsel has/seen the document.


MR. ROGERS. 1 beg your pardon.


MR • FREDER leKS. We obj ect further l1pon the ground it is


incompetent, irrelevant and immaterial in view of the


answers of the witness made before its production.


Tt-'E COURT. Read the last answer.


THE REPORTER. I.ir. Pe terrr.ichel has it.


MR . FORD· 1 as k your POnor to look at this document so


cur objection may be inteligible to the court. We object


upon the ground it is incompetent, irrelevant and irr,mater-


ial; that'it io an atteE:pt to exami~9the witness on matter


not having any relevan~y 1(,0 his state of mind towards this


case, his motive or his relation towards this case or to


the d~iendant ,. a matter tJaat io clearly collateral and


having no relevancy to the matter before the court;, on the


further ground that it doesn't standing by itself, or any


matters therein referred to, impeach or tend to impeach


6 ta temen t of the wi tnc6S that he was
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did not consider hinaelf a beneficiary under it, and even
.


if he had said he didn,t c~nsider himself a beneficiary und r


it, -that statement is absolutely irrelevant and imruaterial,


and doesn't show any motive for testifying falsely in this


case, or showing any bias or prejudice on his part towards


the J.efendant· in this case, or ind icat ing a a tat e of mind


which would in any wiae militate against him in this case,


and tbecross-examination is purely collateral and not


mater ial.


MR. ROGERS' 1 purpos e to demonstrate by the cross-examina


tion that Mr. Dehm and myself defended Mrs. C3.roline F.


Ford for the alleged murder of I,lr. Rwen t a partner about
13


I 6 months ago. That she was acquitted and that he has an
14 !I interest inthe estate of A. P. Ford. That he was one of
15 I


I the prosecutors in that case which 1 defended, and Mrs.
16 I Ford is now contesting that very will.
'17 I


ITmJ: COURT. What of it?


18j1lR o ROGERS. What of it? If sbe had been found· guilty,
19 I


I why, the will would have gone and she would have had no
20 I rights whatever in the estate. She was acquitted by the
21


22


23\
24


25


261
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jury.


TEE COURT. I cantt follo·.v you, \:r. Rogers. What has that


to do With the guilt or innocence of thisdafendant?


1m POGERS. Not one thing in the world. l~has something


to do with th e s tate of mind of ?t.r. ~vien v!ho was a partner







s tatemen t.


THE COURT' 1 think he has.


mony,


thought about Mr. Rogers.


•


MR. FREDERICKS. What his opinion of i,~r, R:<:fgers vias?


it.


M'R • FREDEPICF.s' 1 am quite sure he has not.


THE COURT. My memory has been refr eahed by Ur. Rogers '.


THE COURT. Yes, 1 think there is, as I recall the testi-


THE COURT. 1 didn,t catch that.


MR. FREDERICKS. ~ell, there has been no foundation laid for


MR. FREDERICKS, This witness has not been asked what he


",'Ir. 'Dar row •
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THE COURT. Yes.


MR. ROGERS, 1 don,t care for his statement of his opinion


of me any more than 1 care for his 8 tatement of his opinion


of :~r. HaWley. 1 only purpos e ~6~ eho'iv his ~ge IE ral r elation


to the situation as they now~exist.


TRE COURT. Go ahead. Ask your question. Objection over-


ruled.


Nh. ROGERS. Q I show you the will of A. P. Ford and 1


ask you if you ar e the F V O/\' en ment ioned as ,dev isee in


that Vi ill 7 A Yes, sir.


Q So you are a devisee under the will of Albert P. Ford
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aren 1 t you?


MR- FREDERICKS. Objected to upon the ground it is


immaterial, already asked and answered.
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4' MR. FURD. It doesntt impeach or tend to impeach a statement


pr ev iously made by th e witness. Fe s tated that he was


n~~d in the.w ill.
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THE COtJRT. Objection sustained.
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1 },fR ROGERS: Now, you are an intimate fri end and prresent


2 business associate of E. J". Coates? A I am secretary of


3 t he. same co rpo m t ion.


4 Q H. J". Coates is the devisee under this will, you and


5 he being associa.ted together in business, as you said -


6 THE coum.': Just a minute. l{r ROgers, under the circum


7 stances, I suggest the impropriety of your coming to the


8 witness. The clerk ynll pass the paper over.


9 liB. ROGERS: yes sir. lJr Clerk, will you come around and


10 v~lk for me. J"ust show this document to Mr Owen. Mr


11 H. J". Coate is vvilled in that document all the pro~ty


12 of A. C. FOrd, e:cept 'what you get,isntt he?


13 UR FOP..D: Objected to upon the ground the document itself


14 is the best evidence of its contents, and Obj ect to the


15 question on the ground tffit it is incompetent and innna-


16 terial 2~d not pertinent to any issue in this case, not


17 even collateral.


18 TEE COURT: Obj ection sustain Ed.


19 UR ROGERS: Now, your business associate, H.J".Coates, the


20 man you are right in vritha.rery day, is in that vvill as


21 the legatee of all the prop3rty except what you get,


22 isn 1 the?


23 llR lWRD: Obj ected to upon the same ground that we obj ect-


24 ed to the preceding question.


25 TI-!E COURr: Obj ection sustained.


26 liR EOGERS: .And you and Coates are trying to get that
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lateral.


answered.


at all. That is the first time I ever saw it.


A Ho sir.


provisions, is it?


property ro~.y from-Mrs Ford, mlO is my client, isn't that


so? A That is not true.


Q. . You are opposing t tat vdll, and lIrs Ford is con testing


it, i sn' t sh e? A I don' t lmow anything about that will


Q. You t este.i.fied in the murder case, though, in which Mrs


Ford vas acquitted? A yeS sir.


TIm COURT: Objection sustained.


it. It isn't the first time by a long ways; you lmew its


Un t she c oul d not get any of hi s prop erty, and t hat you


and Coates would get it all, and didn't you testify in the


case in which I vas counselfor Mrs Ford against her, f~


the purpose of convicting her and getting all that prope


Ivm FORD: Obj ected to upon the ground it has a.lrearly been


£;IR HOGERS: Well, you say this is th e fi rst time you saw


UR FORD: Obj ected to as irrelevant and immaterial and not


tending to imp ERch any anSYler made by the VIi tness, and is


incompet-ent for any purpo se, and on a matter not EVen col-


THE COURT: Obj ectionsustained.


lIiR ROGERS: Now, in view of the fac t that vii thdraw that.


Don't you know the provisions of law that if you canld


succeed in convictirw Mrs Ford of the murder of her husbandu
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1 Q Well, you did testify? A Just a moment. I would


2 like to finish my question. Your qu estion is quite a long


3 one. Will you please read it. (Last question read by


I didn' t kn~w


ing any gUilt on Mrs Ford; on the contrary, I have also


been told it VJas very favorable to your side.


th e reporter. )


That vas Enough. A Pilienty. I told you the truth,


Icertainly did nottestif,y for that pur-


I didn't know any such provisions of the law.


After I got through with you, it so appeared.


You didn't ask me more than half a dozen questions.


pose.


A


4


5


6


7


8


9


10


11


121


13


14 and that is what you \~an ted.


15 Well, ~e won't dispute about that, you know nOTI, but


16 as a matter of fact, you and Coates are associated in the


17 same busill1lss together right now? A As stockholders.


18 Ee and you -- he is th e so-call ed president and you are


19 the so-called secretary of this },{erchants Fire Dispatch


In which all this property mentioned in this will is


20


21


organization, aren't you? A Well, I have been.


22 involved?


23 UR }j'ORD: We object to that question, it may be interesting


24 to l{r Rogers and the vritness, but Vla obj act to it as


25 incompetent, irrelevant and immaterial, and not perti-


26 nent to any is ;:ues in this case, and not wen collateral.







7115


1


2


THE COUR[': Objection sustained •
.


lJrR ROGERS: ,Just a moment, sir, 'tefo re your Hono r rul as on


3 that. I have one matter to suggest. Now, I will repeat


4


5


6


7


the question, with your Honor's permission. Now, this


MercbE.nts Fire Dispatch that you are secretary of, and


which is inv~lved in til e Ford litigation, in which I am


connsel, the 1Jerchants Fire Dispatch has a kind of a fi re


8 alE.nn system of its OVID, hasn't it? A It has not.


9 It haslJox·es all over everywhere, the Merchants Fire


10 patrolmen are supposed to turn in the alarm; isn't that


ttat is· not t rue. Hot· one '''lord of it, lrr Rogers. The


Now, isn't it a fact that youtried to get the city to


A JJo sir,


Obj ected to as irrelevant and immater-


true?


system, and t tat F..awley _beat you to .it?


ial.


A I didn't ne"ne the company.


adopt, ,',hile you '.were fire commissioner, to adopt the


system of the 1ferchants Fire Dispatch for turning in


alarms instead of the ~amewell system or the Cregier


llerch&.:nts Fire Dispatch has no fire alarm system and no


finn alarm boxes, that are ever used for fire alarm purposes


in any city in the United States.


Q Why is it called the HerchEmts Fire Dispatlfh?


UR FREDERICYJ3:


THE COUID': Objection sustained.


1IR ROGERS: Exception.
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HR FREDERICKS: ,Just a moment, IvTr Witness. That may be


interesting, but it is immaterial, and we obj ec t to it


on ·tm t ground.


THE COUID': Obj ection sustaine.d.


lER ROGERS: Do you knOVl why th e Merchants Fi re Dispatch


has nothing \vhatever to do with fire dispatches?


MR FRFXJERICEB: The Erolle obj ection to that question and on


th e S2.me g rOlmds.


THE COURT: Objection sustained.


11:R ROGEB.8 : Exc epti on •
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156 1 MR. ROGERS. As a matter of fact you were trying to get,


3


2
,while you vlerecommissioner, you\yere trying to~t all the


~:,~


fir'e alarm systems" the Gamewel1 and the Criegier System


4


5


6


7


8


9


10


11


and all cf them out so tha t the Marahan t 1s Fir e Dispatch


would take care of the "'!hole shooting match? A No, air.


the Iofter chant·' s Fir e Dispatch '1'1 as never at any time or is


now in ter es ted in any way, shape or form in any fir e al arm


6y8 tem, ei ther in the city 0 f 1.08 Angel es or any 0 ther


place.


Q Well, you and Hawley kind of had trou~le over your


attenpt to get the ~rerchant's Fire Dispatch into the city?


12 i A No, sir.


advance such a suggestion.


is the first time 1 ever heard auch a thing suggested.


If you were at all fillniliar with the situation you wouldn't


13


14


15 I


16


Q Approximately, the City :treasurer? A Mr. Roger 2" tha t


17 Q. Intimately farr;iliar with it. A 1 am afraid not. I


18


19


20


21


would lil<:e to have anappolntn:ent with you at any time and


take you down and show you you are entirely wrong or you


wouldn't rr;ake such 2.. statement here in court.


THE COURT' 1 think tha t would be a proper wa,y to dispose


22 of this matter. You are getting very far afield.


23 MR. 'OOGERS. Q You and Haw1 ey mixed,. anyrow, while you


24 Viere onthe Fire Comnlission, you being Secretary of the


25 Merchant's Fire Dispatch, and the GalTiewe1l system chargi


26 you 'N i th tr y ing to gr aft off therr.? A Neger heard that







ed in this court.


th is mOl/lent.


MR. APPEL· We ask permission to recall him to show him the


Company or


You Wish to have further croBs-examination?


connection With any graft of the Gamevell


any other company.


MR. FORD' 1 object and 1 suggest the pUb1ication would be


morning. ;,:r. Fawley is going to be here tomorrow morning


up the roy! between you and Hawley?


A No, sir, 1 never sm,; that, nor 1 never heard of it until


Q. Didn't Sir. Hawley publish over his own name a communica-


•
Never heard my name connected or mentioned in any way in


the beet evidence of its own contents, and ask it be present-
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publication. 1 think we can get them.


MR. ROGERS· 1 would 1 ike to have :,~r. Owen come back tomorrow
.--


tion to the voters of the city of Los Angeles in which he


referred to your connedtion with fire dispatch systerr:s,


whether Merchant's Fire Dispatch or others, Nhich brought


THE COUll'.


Q What? A Never heard that.
"


Q Don,t you read the papers? A 1 used toa little bit.


Q ~ou quit about that time? A 1 take six yet.


Q You don't read them, do you? A I thinkl do.


Q You say you never hear d of it? A No, sir, 1 never did.


matter.


and we telegraphed for him and possibly he will revive


my recollect ion as to some inc idents connected with the
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1
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24


MR. ROGERS. 1 would like to further cross-examine upon


the arr ivaI of :.lr. t19.wl ey •


THE COURT' All right" Mr. Witness, you are excused.


MR. FRF.DER lCI{S. Jus t a momen t. ,Tus t refresh your memory


a little before i,';r. pawley's arrival. Why was it you


•inves:t'igated ;I'!ro Hawley and his reputation at the time you


mention? A Well, there J'Nere certain things took place


ther e inthe Fir e Cornmis 8 ion that made me a"l i ttl e uneasy.


1 had heard--


Q What were they? A Well, there were what appeared to me


transacti ns that were notexactly straight. 1 thought


they were open to question in some respects, and conaiderabl


was involved in a financial way in relation to the purchases


made by the flire departmenEt, and since the fire department


had always been supposed to 'te in a condition of graft


from various sources, 1 thought it was my ~uty to find out


who the commissioners were that were sitting with me" as


to their standing and reputation in the community, and 1


proceeded to investigate all of them.


Q What were t:r..ose trans3.ctions?


MR • ROGERS. Obj ec ted. to as not redirect examination and


irr.mater ia1, incompe tent and irr e1 evant.


MR • FORD. If the cour t pl eas e, they have tr ied to show


that ther e VI as some disagr eemen t between ;,1r. Ha",1ley and


t~is witness concerning the trans~ctions that occurred


before the fire comlY.iss ion, and they haye ain t imated tha26


25
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1 those charges invol'le the witness. now, we want to show


2 ihat they involved Mr. ftawl ey, and show 'ith at they wer e •


3 1 dpn t t want to suggest to the witness what they were, but


4 I the wi tnes8 can test ify as to wha t ~,ir. Hawl ey had done


5 over which they disagreed, and to show it was not over


6 any amtions Df this witness'; that any suggestionsofF:faft


7 were made, and show any connection--in connection what


8 persons those suggestions of graft were made.


9 T HE COURT. 1 th ink we have gone far af ield in this


10 investigation already. The w itncs6 has already answered


11 the ques tion before chance to obj ect to them was given, and


12 for that reason we got into the matter pretty far. 1 don tt


13 thir:k that justifies the court going into it any further~


14 Objection sustained.


15 MR. FREDERICKS •.If counseJ.--we don't Wish to be foreelosed


16 of going into the matter' of buying hose and all that


17 sort of s tuff if the other side go into it any further.


18 ~. APPEL. If there is any graft going on the District


19 Attorney knows about it, it is his duty to prosecute.


20 MR. FREDEIUCKS. Q You have heard of \1r; Hawley being


21 brought before the grand jury on this hose matter?


22 MR. APPEL· There were others that were brought up there, 1


23 can tell you, . before the gr and jury, that 1 can tell you


24


25 I


2G I
I


I


abou t.


THE COURT. There is a tirre and place for that. We


trying one lawsuit here, and that is about enough.
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1 Rogers,youwant this witness tor eturn for further cross-


2 ~xamination?


3 MR. ROGERS. Yas, :&. nwen, be kind enough to come back.


4 1 might ask one question in addition to being a Merchant's


5 Fire Dispatch, while it has nothing to do with fire or


6 anything li~e that, the Merchant's Fire Dispatch, you do


7 a detective business, don, t you? A No, not generally.
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Not generally, but you do a detective business·?


No si r, we do not do a detective business.Q-Isll't it


3 I can send over there right nO'll and get a detective any


4 minute I v~nt to.


5 1tR FORD: Obj ec t t.o any stat ement of coun sel unl ess he


6 takes the stand.


7 THE COURT: Obj ection overruled. A I don,t know as to


8 that whether you can or not. I am not in 2.ctive connection


9 ·with the company, and haven't been for two years.


10 lrR P.oGEPS: Didn't you know that Coates has been a detective


11 all his life? A Never heard of that before.


12 IHl FREDERICKS: Obj ected to


13 TIm ©UURm: .Just a minut e. There is a great deal in this


14 matter tmt would not .have been gone into if you had not


answered while counsel "{;as trYing to obj ect.


pardon.


A I beg your


17 AiR ROGERS: You re.y not generally in the detective business?


18 A I didn't my we were not wer at any time in the detective


19 business. We have done some trivial work along the lines


20 of detec ti'V~ ~ \v'ork in connec tion wi th the night \va tch...


21 man. In f act vIe have refused at all times, and we have re


22 fused practically on every occasion, and VIe refused it on


23 the memorable case of vthich you have no\v .1movtled'5 e, \ve re-


24 fused to do it.


26 that you 1'efused to do any detective y/Ork? A


25 Can you mention any occasion that I have knowledge 0
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case. I testified to your cpJ. ~tions to that effect in


this court.


Q . You testified that you didn't do any detective bUs-


iness in th e Ford case? A yes.


MR FREDERICKS: That is obj ected to and may it please


THE COURr.L': The witness has answered it. That is all.


UR FBEDERICh.'"S : That is all.


lTR HOGERS: Just stay under subpoena.


],TR ]jl\EDEHICKS: I suppose that means },{r Owen can be call-


ed on the telephone.


1v!RAPPEL: fTo, we would like him to stay and cross-examine


him tomorrow. morning •.


UR :rnEDERICKS: We have taken witnesses fran their work -


TEE COURr: Tomo:crowmorning at 10 o'clock? COlillsel is


asking to fu rther c :cos s- examine thi s witness tomorrow


morning at 10 o'clock. That fixes a definite hour.


!fLR :BPJWEHICKS: All right.
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1


2


3


4


C. W. HOUSTON, a witness called on behalf


of the prosecution, in rebuttal, being first duly svrorn,


testified as follows:


DIREC T ~~INATION


THE COURT: Obj action snstained.


liR FORD: No foundation l~s been laid for the introduction


of evidenc e respec tin,:S th e general reputation of 1,[1' Haw


ley in this commLUlity?


THE COURT: This witness doesntt even live in the same


city.


and manager of the Grosse Building.


Q Ma~ger of the Grosse BUilding, here in Los Angeles?


A Yes sir.


Q. How long have you :resided in this county? A 18 years.


Q. Do you know one Charles O. Hawley? A yes sir.


Q ¥..QVl long :have you knO\"m him? A I judge about 8 or


STeerE'S.


Q Do you knOVl his general ~putation in the community


in nhich he resides for truth and veracity?


1JIRAPPIL: Wait a moment. \Ve obje:t to that upon the


ground nofounoation has been laid for the introduction


of this e.ridenc e.


1rR FREDERICKS: State your name to the jury? A C. W. Houst


Q. 'Where del you live? A I live 1540 1:ryrtle avenue,/Glen


dale, California.


Q . Vfhat is your business> or occupation? A Real estate
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establish knovrledge of the law.


MR FREDERICYS: But it has been established since the be-


l1R FORD: He is not 113quired to live in the same city.


The point is, is he acquainted with his general reputa


ti.on in the cOi11'Y1unity in which Hr Hawley lives, and the


witness here is theme.nager of the Grosse Building in this


ci ty.


That doesn't establish the lavl, nor does itUR APPEL:


ginning of time.


THE COURT: F~ve you laid the foundation?


lJrR FREDERIClill: . I am asldng him if he knows, yes or no.


I am saying, do you know it.


lfR DARROW: That leaves the witness the judge of it.


MR FREDERIC}J): Certainiy it does.


MR FOBD: Yonr Honor, I think) is prol)ably thL1.kin,g of


lfR APPEL: ij'ha t don't make arw differenc e.


TP..E COURT: Read your question.


]J!R FORD: There is a fOlmdation laid.


THE COURI': Read the question. (Last cpestion read by


th e reporter.)


:,TR FREDERICKS: That is, Los Angeles County. You remember


in the interrogations in regard to wi tnesses in re.gard to


the defendant in this cas e, fram Chic ago, the witnesses


didn't know where he lived, or anything of that E;kind,


a great many of them, and his rep.1tation in the neighborhood


city of Chicago.
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rule governing th e reputation of the defendant. The rul e


as to the reputation of the defendant is prior to the time


at ~hich the allEged crime vas c~litted, but in this case


Vie are not interested in the time at vrhich 1fr Hawley may


have cOnIDlitted any crimes, but we are interested in his


reputation a~ the time he took the stand, as a matter ef-


fecting his veracity as a witness in this case.


THE COURr: And he said he lived in San Francisco.


MR FORD: He lived in San Francisco only for the last


few months, your Honor. vpatever reputation he has, has


been made here, and our contention is that he moved to


. San Francisco because of his reputation here.


1!R FHEDERICKS: Do you know the general reputation of Mr


F.awley --


liR APPEL: Ue take an exception to the remarks of counsel,


as to his statement.


MR FREDERICKS: -- in Los Angeles, for truth and veracity?


UR ROGEHS: The statute says, "Truth, honesty and integ-


ri ty. tt


MR FREDEHICKS: I can take aily part of it.


l'[R HOGEHS: There is no such thing as truth and verac i ty


in the statute, if your Honor pleases. The statute must


be absolutely complied wi th, truth, hon fSty and integ-


rity.


t he same thins.


lfR JiREDERICKS: All right, trllth, honesty and integrity,
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1J[~ APPEL: NOVl, we obj ec t to t hat upon th e ground that no I
proper foundation has been laid for the introduction of


this·ei'idence in that -- I y/ill point it 'out, that the \vit-


ness has not ffiovVll himself to be a person qualified to


spEak upon the sUbject; that it is not such person that is


allowed to t e~tify concerning his general reputation


of a person for the t rai ts involved in th e question,


that is; not one of the persons nroned in law as being able


or qualified to speak upon t hat sUbj ect.
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vleek or tvro.


lives.


TEE COURT: What is the number of tlELt section?


lrR FREDERICKS: And it has gon e through the Supreme


matter of habit.


if he is to be put on as a witness go to San Francisco,


years.


]JR AFPE:z: The gentlemen don't understand that yet.


MR FRFJ)ERICKS: I have been asking that question for 14


and you cannot impmch him because he only lived here a


tion of someone 'whom I know, not in the communi ty wh ere he


For instance, your Honor, I may know the reputation of


some man independently fran newspaper talk, living in


Los Angeles, who is living in San Francisco, or from having


heard people here talk to me about him, who kn~! him.


Aug el es, and be aske d wh et her I knOV! the general reputa-


lER :EREDERICY..8: Tl1e. t vlOul d penni t a man --


lrR APPEL: I am trying to hint enongh so t t.a t he cannot


HR APPEL: It. is 1881, I think it is.


MR FORD: ImpeEw mug question, 2051 of th e Code of Civil


![RAPP]L: Lots of people have done wrongful things, as a


Procedure for the production of impmching questions -


lLR APPEL: Now, I could not betaken from here to San


Francisco and asked where I lived and say I lived in Los


catch on --


1iR FREDERICKS: That would permit a man to live here and
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quite a number of times.


THE COURT: Obj ection overruled.


and in tegri ty?


A I have always found it to


T1T Smi th has the question.


Is it good or bad?


Tm~ "REPORTER:


be bad m;yself.


essary lmowledge to qualify him in giving his opinion.


and there is a lack of evidence showing he possesses the no


ness has not been shovm to possess the necessar.f lmowledge


under the law to testify concerning the reputation of anoth-


Please read the question, ur Repo rter.)


tent, irrelevant and i~.terial, no foundation laid,


in tlat. the witness is not shovin to be a person competent


THE COURT: Gentlemen; wai t a minute. Address th e court.


er person in th e neighborhood "wh ere that person resides,


among his neighbors and acquaintances, inasmuch as the vlit-


IJR FTIEDERICID3: I will probably have to r eframe it.


THE COUR:r: • Better reframe it.


Q How Ions have you lmovm him --


:MR APFEL: Wait a moment. I move to


HR APPEL: We obj ret to ttat one the ground it is incompe-


}'lR APPEL: --fe exc ept •


llR FREDE?.I CEE : :Do you? Ayes.


1,fR FHEDERIGKS: Do you know the general reputation of


1Jr P.awley in the neighborhood in vrmch he resided, I


refer to the city of Los Angeles, for truth, honesty
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1 on the ground it is not responsive.


2 "
THE COURT: Strike it out.


3 J'lfH. FPJIDERICKS: Well, is it good or bad?


4 THE COURT: Answer th e question.


5 A Bad.


6


7


8


Q, How long"have you know' Charles O. F..awley?


MR APPFL: We obj ect to t 1Rt as immaterial, now,


MR GEISLER: Already answered.


I


jrour HonoJ


9 ]'tR FREDERICKS: I think it was already answered. Cross-


10 examine.


11


12 CROSS-EXAMINATION


13 1.1R APPFL: You understoo d tha t he asked you a question


You mean to say that integrity means living up to a


man's paying hisdebts? A That is honesty and integrity.


Q Sir? A yes.


Q That is integrity. What is honesty? A Prac t i cally


one and the same thin,g.


Q what is the differenc e bet"Neen hone sty and in tegri ty?


An agreement or a debt --A


Sir? A Or a debt.


What is integrity? A I suppose being honest and liv-


You understood tffit? A Yes sir"


yes sir.


ing up to chat one says or intends to do.


Q Living up to --


involving the words "truth, honesty and integrity"?


A


Q


Q.
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wi tness atlsvrer the qu estion.


Q But you anS\7er the question you knew his~general 2."'epu-


two traits, and integrity, three traits. Now, Yhat is


The court hasafter the court has ruled in your favor.


tation for truth, that is one element; one trait; honest


A What is the question?


(Quest ion r ee.d. )


A I· have al':"rays looked upon it as being one and the same.


ruled in your favor, and you cannot discuss it at all.


liR APPEL: I know, but· he is talking and I am talking.


THE COURr:· The court will do the talking, now. Let the


A Well, a person can be honest --,


THE COURT: Ur APpel, you cannot discuss your question


URFREDERICKS: That is obj ected to, may it plea se the


ferring to him at all; I don,t know' that he exists, for


that matter, and do not care. It cuts no figure with me.


Q :Ho, no.


court, as assuming a fact not ine.ridence; that is that


there is any -diffe'renc e~--


Tl-lE COURr: Obj ection overruled.
lfRAPPEL: The statute uses three terms, and anybody


who reads -- a. 15-year-old boy, can understand --


lirR FREDERICKS: I am more than 15 y ERrs old, and I do not


want to be referred to in that yay in this court. I am mak-


iug my obj ection, and according to my light --


UR APPFL: This is hypothetical, your Honor. I am not re-


1-,ffi FOED: Let the vri tness answer the question.
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Honor rl1led.


swered.


A Why,What do you mean by ltgeneral reputation lt ?


the reputation that the public holds for him.


Q Tha t the public holds for him? A Yes.


IrR APPEL: We take an exc eption.


THE COURT: Obj ec tion snstained.


pothesis before th e court.


lative, immaterial, hypothetical, not based upon any hy-


~crR FRlIDERICKS: We obj ect to t:rat on the ground it is specu-


vrould you?


be able to find out Yrhether he had any integrity or not,


he never'was call ed upon to pay a debt, then you vroul d not


unless he is honest, and vice versa.


Q Yes. SUpposing a man never incurred an indebtedness, and


th e qaestion?


A Well, I cannot see how a man can have much intesrity


THE COUHT: yes. Al1svrer the question.


A Well, you mean between integrity and honesty, is that


:MR APPEL : Yes, I think I said something like that.


the difference between hone sty an:l integ ri ty?


THE COORr: Obj ec tion overruled.


lviR DARROW: I· do not believe the ""vi tn ess understands your


JKR FORD: k1d on t he ground they are synonymous.


1TR FREDERICKS: We obj ~t upon the ,ground it has been an-
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A And talking with others.


Is that 13 th ? AYes, sir.,.
Pico is 13th? A Yes, air.


Q


Q


A ¥es, sir, it is Pico.


Q. _ron It you know there is no 13th street in Los Angeles.


THE COUR T. Obj ec tion overrule d.


A He lives near 13th, 1 think lOth or 13th, out in the


Westlake District.


in Los Angeles.


MR. FREDERICKS. That is objected to on the grouni it is


your-self?


ilMlaterial as to his residence as long as it is somewhere


on Hoover atreet, 1 think.


r~, Doyou know? A That is ITlY impression.


Q Whereabouts on Hoover street.


Q, In the cOfr,iTuni ty where 'te lives? A Inthe ci ty of


Los Angeles, yes.


Q Where did tle live in the ci ty of Los Angeles? A Out


Q Now, yousaid that you ~ere speaking of the general


reputation of Mr. Hawley from wha t you knww personally


Q And 13th is 'Pico? A Yes, sir, that io right.


Q, Nm'l, he li'Ved near 13th street on Hoove r? A 1 s9.id


near 13 nu~ber on Poover, or lOth.


Q When did he live there? A 5 or 6 years ago.


Q Did you visit him there? A No, 1 have been by his


25 place and saw him si tting on the porch •


26 j
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1


2


3


4


5


6


7


8


9


10


11


12


13


Q. saw him sitting on the porch? A Yes.


Q And you know it was his place? A Yes, he said it was, he


said- it was his place.


Q What did he tell you? A He said it was his wife's.


Q Wren did he tell you that? A 5 or 6 years ago when 1


made a deal w~th him.


Q You made a deal with him? A Yes.


Q, A deal with hirr! concerning some property? A Yes, sir.


Q, And in that deal you had aomedifference of opinion?


A Difference of opinion.
--


Q. ffad some differences of opinion? A ies.


Q About figures? A Not nece8sarily figures.


Q Not nece8sar ily. If rJ.ot necessar il y dii you have any


14 at all? A It is about a note, if you ',vant to know.


15 Q. It is about a note. Now, .. he made a~ note7 A Yes,


16 he did.


17 Q. And didnt t pay it? A ije did not.


18 Q And he went through bankruptcy? A ;es.


19 Q Now, this bankruptcy, then you come here and testify for


20 that reason he is a man who has no truth in him, no


21 reputation for honesty and integrity, is that it? A N9,


22 not on th at alone.


23 Q Not on that alone, but did you take that into considera-


24 tion? A 1 certainly did.


25 Q. Now, you felt--that is a note pay'tle to you 1 A Yes,


2G ! r· Now, you claim he owes you something? A ne owed n:e"1:1


r I
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A Yes, sir.


A yes, sir 0


THE COlffiT. He says he haa finished.


THE COURT. Have you finished yur answer?


I
I


then,1
I
I
I


He was not a bankrupt at the tin'e he wasAdishones t?


in a position, before the court adjudged him a bankrupt.


position to pay it you still maintain that the man was


Q. And he was dis~harged from bankruptcy? A Yes, sir.


Q And the cour to h ave de cided that he was a bankrupt


and not in a position to pay it, you still feel he was


in posi tion to pay it?· 1l. At the time, yes.


Q And you have no respect for the judgment of courts,


have you'? A Yes, sir.


Q Now, whe n the court Bays he was a bankrupt and not in


Q And he was adjudged a bankrupt by the courts, wasn't he?


man of no honesty? A When he is in a position to pay it--


MR. i'ArrEL". Q NOw, you said he was in a position to pay


it? A Ye~ , s ir •


m~ney, yes.


0 And how much was it? $1500.
"
Q And you didn, t get it? A Not a cent of it.


Q And you felt a man who would not pay you a note is a


•Q 1 say, you felt that? A 1 do--


MR. FREDERICKS' Let him finish his answer.
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25 Q


2G! Q


I


Oh, he w~s in a position? A


Did you sue him? A 1 did.


Yes.







1 Q And you got jUdgment? A 1 did.


713~


2 Q And did you issue execution? A 1 did.


3 Q And did you find any property to levy on? A Yes.


4 Q And did you levy on it? A 1 levied on it and found it


5 had been cover ed •


6 Q Covered ho~? A By putting it in his wife's nane.


7 Q. It was a home, was it not? A Yes, sir.


8 Q Worth about $5,000, wasn It it? A 1 would give more


9 than that for it.


10 Q You would now. At that time? A At that time.


11 Q Was it worth $5,0001 A It was.


12 Q. And was it mortgaged? A yes, 1 think it was.


13 Q Now, was the mortgage and the value of the equity over


14 the amount of the indebtedness to you? A Yes, and in


15 taking into consideration the homestead which he filed


16 on it afterwards--


17 Q Oh, 1:.e filed on a homestead? A yes, sir.


18 Q And don't you know, no rr:atter how much he owes, he is


19 entitled to file a homestead or hiG Wife io entitled to a


20 homestead and keep his :credi tors from throw ing him out


21 on the street? A Yes, sir.


22 Q And you think if he does anything like that he is a dis


23 honest Illan? A not necessarily that--


24 Q What do you mean by "not necessarily"? A ~~ot that,


25 then.


26 ! Q Not what?
I
I


A Not that alone--y~u wanted me to say
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1 necessar ily--


2 Q ~fter the bankruptcy proceedings he became a fire


3 cornmtssioner under this present city administration,. didn't


4 he? A 1 think not. 1 don't think he was adjudged a


5 bankrupt until he was out of the fire commiss ion, that is


6 my recollecti<>n.


7 Q That is your best recollection'? A Yes, sir.


8 Q Now, you don't like a man because he went into bankruptcy


9 and you didn't get your $15001 A Naturally, but that is


10 not the only reason-


II Q,. \fuit a moment--


12 MR. FORD. Let the witness finm.


13 UR. APPEL. 1 am tal king about his feelings 0


14 THE COURT· He has not finished his answer, let him finish.


15 A The bankruptcy proposition is not the only thing that


16 goes into consideration in my case, he had other money that


17 was left to him by hio mother that he turned over to


18 another par ty •


19 Q Pow do you know tha t7 A Pecause 1 had proof of it and


20 he acknowhiged it.


21 Q. What proof have you of it? A Be acknowle<iged it before I


22 Judge Monroe on a supplementary proceeding.


23 Q Why"didn't you get it? A For the simple reason he had


24 already turned it over to Marshal] Frank of San Francisco.
-


1 cou] dn ,t find Mr.25 I


26 !
I
I


Q Couldn 1 t you reach it there'?
...
Marsha11Fr ank •.,


A
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1 Q Did you hunt for him? A YeB, sir.


2 Q • How do you know he turned it over to him'? A He said


3 he d.id •


4 I Q Then why didn t t Judge Monroe, a Judge of the Super ior


5 Court here with all the powers of the court, compel him to


6 get that mone\)' and turn it over to you, if there was any-


7 thing wrong about it '?


81 MR. FORD. We object on the ground it was not the duty of


9 i the jUdge to do it, but it was the duty of the witness.


rroney 2'8 a matter of fact w::s not to go to this Witness.


Now, he clairrs there i8 somethingto: a man narr.ed Franklin.


MR • APPEL. If there was anything wrong it was the duty of


the judge to do it.


MR" FREDERICKS· This Witness cannot say Why Judge Monroe


didn t t do anything.


THE COURT. 1 think that i6 true.


MR. ROGERS. He ha6 already said he took Mr. Hawley up on


supplemental proceedings before Judge Monroe, whom we all


have a very high respect for, and there he found that the


money, in addition to putting a roof over the head of his


wife and children, that he had turned over Bome money


wrong With that tral13action, it is a matter o.f jUdgment of


the court, it is res ad jUdicat'a; if JUdge Monroe


did not order that money be turned over to this Witness on


supplemental proceedings, which he has already said were


i~8tituted by himself, it is res ad jUdic~ta that th~
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We might prove that by the judgment of Judge Monroe in the


premises, but the question is if this witness didn't know


3 that-was so. Ee has already said he took him up before


4 JUdge Monroe on supplemental proceedings, now, Judge Monroe


5 found that the money \'las not due this witness: or as a


6 natter of facot he cot;.ldn,t get it, then it is res ad


7 judicada and neither this court, this witness, northe


8 District Attorney can interfere with the res adjudica,ta


9 or matters wb loh have been adjUdicated in supplemental


10 proceedings 0


11 MR II FREDEIUCKS. We still maintain here whether he could


12 get his money or cou1d not get it is imrnater ial •


13 THE COURT. Yes, 1 think it is imFaterial. We are getting


14 very far afield on this natter. Objection sustained.


15 MR. A'P'PEL • We exc ep t .


16 Q Well, nO'.I]', l.:r. Houston, that $1500 transaction arose out


17 of the real estate deal, didn't it 1 A Yes, sir II


18 ~ InW1!bioh you and others were inter eated? A Yes, 8 ir.


19 Q. And in which :M. oqawley came out a loser by about $20,0001


20 A 1 don, t know anything about that.


21 Q. That is, it was a. crook ed deal all around, sever al


22 real es tat e rr,en try ing to get the bes t of HawTey?


23 A Absolutely not.


sir, not from our standpoint-


\\ell, t.'1e property was sold to him? An option wasA


No,Awasn 't crooked?


sold to him to purchase the property.
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A Yes,


that he turned it over to El & VJ J--


~ You believed him honest when you took his note?


Q An option was sold to him and you took hie note?


A We did.


A 1 underst9..nd


When was that note given? A 1 think in 1904.


•
Fe never got the property, did he?


and took his note in payment for that, 1, 2 and 3 years


after date at 6 per cent interest, and afterwards 1 under-.


THE COURT. ijave you finished your answer?


MR. APPEL· 1 am not asking him--


A He turned the option over, which we sold him for $4500


Q He got a piece of paper--


MR, FORD. Let the witness answer.


Q


Q.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


Q 1 see, and here is the ~roposition, and pawley himself


did not get any property at all? A Yes, he acknoqledged


stood that it was turned. over from pawley, turned it over


to E 1 & W J Bryant, which after was sold by W J Bryant to


Doctor Schiffner.


That this option, you called it an option--Q No.


he did.


A 1twas an op t ion.


Q. An option is a privilege to buy? A Yes, sir.


Q And te didn:t get the real estate, he got an option and


turned it over to someone else? A The simple reason he


didn,t get the real estate was because he didn't carry ou


16


17


18


19


20


21


22


23


24


25 I
2" I\)1


I


15 I







71 41


1 don't


1


2


3


4


it
could not carry lout.


Q But he sold that option to someone else? A


know' whetner he sold the option to someone else.


Q He turned it over to someone else? A Evidently he did.


5


6


Q Anyhow, he didn't get any real estate himself? A I


don't know about that.


7 Q. Anyhow, 'he came out los ar? A I don't know about


that.


before Judge 1,lonroe? A Yes, sir •


Q Didn't you ask him at the supplemental proceedings


Q paven't you any informtion--


MR. FREDE~lCKS. That is objected to on the ground it is


That is objected to on the ground it is


iromater ial •


MR. FREDEBICKS


8


9


10


11


12


13


14


15 irr.mater ial--


16 Q It is a case of real estate men tryIng to do up some oth


17 real estate rrlen through a tr ick of that kind'1 A Absolutely


18 not.


19 Q You areintre real estate business? A" I am, sir.


20 Q Pow long have yeu been in the real estate business?


21 A 8 years.


22 Q. That vias your commission, 'Nas it not? A Yes, sir.


23 Q. Thatwas $1500 commiss ion turning over a piece of paper


24 war th $45007 A NO, the property--


getting the commission?


25 Q


261
I
I


From whom were you getting the corr.mission? A
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was due in two years, gnd General Johnstone Jones took


or-e due ir- th:eee years. ~"r. 'Hawley, in the rr:eantin;e,


A --and If.r. 'Hawley buys th is, as 1 8 ay,


Yes, keep on.


turned oyer this opt ion to ;.1r. VJ S Bryant, Mr. Bryant gave me


a 60 day option to sell this property on these terms, and


.A· Mr. W S Bryant and General Johnstone Jones and myself_


the optior: was sold to :,h. Hawl~y for him to purc[jase the


property under the san;e tern's that Mr. VI S Bryant was to--


MR • APPEL' Keep right on.


gives us $4500 inthrec notes--
~ .


took the first note due in a year, I took the note tha t


A It is a long story, yes.


UR • FREDERICKS. Vlell, well--


Q Yes.


Q 1 understand--


Q ~ou three we~e getting the commission? A We three were


selling him an option from W S Bryant, under tte option, he


had an option from Mro John Crowls of San Francisco and he


UR • APPEL


Q Yes, anyhow--


TFE COLrt7· Have you finished?


A Not as yet.


before my note was due, settled With Johns V"fc'6cfituxnt\"'!~t


MR. FOPD. Let him finish.


1'R. KEETCH. He Vi ill if you give him an oppor tuni ty •


MR. APT'EL. 1 unds'rs tand, keep r ig~.t on.


A Well, after this we took the three note%" , \ir. W S Bryant
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the tbird note of $1500 by giving a piece of property and
.


taking up that note, that was the three year note, later


than my' note carre due, and 1 come to ask him if he could


pay it and he repudiated it entirely and 1 brought suit


against him and got judgment.


6 Q Yes, A And then after probably three or four reonths


7 after that 1 brought him up on supplerr,ental proceedings.


8


9


10


Q. yes. A And. 1 sh00k out of him a $500 note he had--


Q Shook it out of him? A yes.


Q Good, A That was the term used at that time, that •.1.,..
"~1. •


11 W E Rennie had given :lr. Hawley, and 1 took that n9te, 2.nd


12 then his mother's estate left hirr about $4,000 in Beaver


13 tarn, Wisconsin.


14 Q. Yes. A And 1 was too late to get that money back in


15 Wisconsin, it Vias transferred here to the bank and 1 brough


16 him up on supplemental proceedings, first he sail he didn 't


17 receive any mcney, never did receive any mcney from an


18 estate of any kind.


19 Q. yes. A And afterwards when we proved he did he


20 acknowledged trat he did receive about 04,000.


21 Q Yes, A Then the Judge asked rim wrat he did wi th it


22 and he said he sent it to Marshall A Frank that he o'ued


23 on an "insUI anc e deal of some kind.


24 Q Anyhow, did you put up any money on that transaction


2G Q Did you put up a cent on the ~ansaction out of which


25 when you got the $1500 note? A What do vou" ~
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1 $1500 note grevYr


2 1m-. FnEDRF:IC KS. Don t t answer until 1 ge t a chane e to


3 obj e~t.


4 THE COURT. Go ahead, Captain.


5 MR. FnEDERICKS. We o'bject upon the ground that it is


6


7


imlIa ter ial.


THE COUR T •


•
1 th"inl: there iB very little doubt but what


8 all this] ine of testimony is irr,naterial, it tae gone


9 in so far without objection.


10 MR. FnEDKRICKS. 1 have objected about four different times.


11 MR. APPF.L, 1 want to show, your Honor, that this man did


12 not lose a cent, that th is $1500 was blood money, tha t is a 1.


13 MR. FREDF.P.ICKS, That is immater ial.


14 MR. APPEL, And that when he got that $000, that ~500 note,


r"ffi. APPEL. 1 WI t to sho-v that this man's "opinior. as to


MR. FRFDF.RICKS. Oh, nol


lJe came out away ahead, tha t Hawley repudiated that note


because it was without consl-d.eration and he h=.d found cut


But that is the way he ma1:8s generaJreputation 1
tion ,"


general reputation is based entirely upon the transaction


that he introduces and gives to this jury as fraudulent on


th e paT t ofTT:::,wley, 'Nhen in fac"t it was fr audul er:t on his


MR. APPEL,


th~t this man had injected hirreeJf into the transaction


there and got a note out of him by false pretenses.


THE COURT, You are only investigatLg the general reputa-
18


1


19


20


21


22


23


24 I
I


25 I
I


26 !


I
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16


17
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men do.


THE COURT· Yes, it is overruled.


mission that you expected in the transa.ction in a general


Just answer that


The rratter has been opened up this far and it


A Did you say that was overruled, or what?


THE COURT


A No, 1 didn't put up any at that time.


Q So that that $1500 was a sort of a compensation or com-


•
MR. APPEL- Your Ronor allowed him to go over that and we


would be useless to stop here. Objection overruled.


quest ion.


P!irt., showing his state of mind against !\!r. 'Hawley. 1 am


asking that question, whether he put up a single cent


for'whatever that $1500 note grew out of.


Q Now, when :you were a real estate man and didn't get that


corr:mission it made you awfully aore, didn 1 t it? A No.


Q Didn't make you sore? A No.


Q Yet you h01Jnded the man through supplemental proceed


ings in the court here and started east after the little


$4,000 his motter had~lft him, you got over there too late


and couldr"' t put your hands on it and it !Jade you doubly


sore, didn't i~?


MR • FREDE'PICKS' rrhat is objected to as assuming that a


man who goes in a legal an honorable way to COllect a


debt which the court adjudges is justly due him


a nan Who dodges him and refusee to pay it.


are entitled to the whole of it •


wa.y, is that right? A Tha.t is the w,::..y all real estate


22


23


24


25


26 !
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MR. !t>GERS. It just illustrates, if your Honor please, the


'.'Visdom of Rudyard Kipling who once observed that he found


everybody in California was in the real estate business
4'


and that the term "real estate business" cO~Tered everything
5


6


7


8


9


10


11


12


13


14


15


16


17
I


18
1


19 I


20


from vagrancy to manslaughter.
•


MR. FREDERICKS. 1 don't know about Kipling.


THE COURT. We are getting still farther away.


MR' FREDERICKS' We object to it on the ground as stated


in my obj ect i on, it is immater ia} •


THE COUR T' Your orjectiom were su s ta ined wherever made.


MR. APPEL. Objection sustained?


THE COURT· No, 1 am not sustainJ.IE this now. I say his


objections were sustained until we got into this· branch


of the case and ~ow it is entitled to be cleared up.


!viR. FRBDr.n leKS. I objected three tirr:es and the answers


~ent in at the sa~me time the objection did and didn't get a


ruling on it and 1 thcught it would be shorter to go on.


TRE COURT. Goaht!ad. and answer tr.e question.


MR. APPEL· ~eadit.


(Question read. )


21 I THE COURT.


22 "hounded II •


You cannot have the question using the word


ar-ything out of the supplemental proceed-


23 l.~ • APPEL.


24 I THE COURT.I
25 I MR. APrEL •I
2G ! couldn,t get


I
I


Exception.


Objection sustained.


Q Didn't you get V'ery angry because you
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1 ings before JUdge Monroe? A 1 couldn't say 1 got angry.


2 Q+ Didn 1 t it make you feel awfully bad? A No, because


3 1 don't tak e things tha t way.


Q Didn t t you bave a feel ing of enmi ty towards l--' "?.... lm.


A NOf sir.
very


Q Didn It you. think you VI ar e/nluch inj ured? A lnjur ed, yes


4


5


6


7 to the amouM of $1500.


8 Q When you fel t you wer e injured, didn 1 t you ha\re pret ty


9 bad. feelings, sore feelings-- A Why, in a general way,


10 yes •


11 Q Only in a general way. All right, then. Now, 'Nhen you


12 Etarted after the $4,000 east t:hat his mother had left him,


13 and' couldn t t get it, and you knew tha tit existed, you


14 found out there was t,4,OOO, didn't that Ir::ike you fe8l sore


15
, "?agaln. A Tte only thing that made me fee] sore was that


16 1 didn't ~t there :in tine, 1 will tell you th;;t.


Q Exactly. Did you go after '-!- your self? A No, sir.17 lv


18 I Q Did you send after it? A . No, sir.


19 I Q How did you go after it 7


20 r.m. FREDEPICKS. We object to that upon tbe ground it is


MR. APPEL. We except. Q Anyhow, by some n,e:J..I:.S or otter


you tried to put your bands on th3.t $4;,0007


in,material.


THE CO~JRT· Objection sustained.


We oeject to that onthe grour.d it is


ilm~ater ial •


!~~R· FREDE? lelKS •


21


22


23


24


25


261
I
i







7148


1 THE COURT. Objection sustained.


2 MR. APPEL. We take an exception. Q And you didn't get


3 any ,of it?


4 NR' FREDr'RICKS. We (j)bject on the ground it is immaterial.


5 THE COUR T· Objection sustained.


6 1m • APFEL· W.e except. Q. And not having got it you felt


7 sore?


We object on the ground it is81 MR· FREDERICKS.


9 and has beenfully covered.


imnJater ia]


10 THE COURT. Object ~on sus tained.


11 Q Now, iBn It ita fact that \lr. Hawley went into bankruptcy


12 and became a bankrupt as a result of that transaction which


13 you rDixed up with 7A 1 cannot say.


14 I Q You cannot say 7 A Absolutely not.


151 Q Didn't you see in the petition there that he filed,


16 asking the court to adjudge him a bankrupt, didn't you


17 1 read that that he had been forced into bankruptcy by the


18 I fraudulent means and corrupt methods of three or four real
I


19 . estate men, including your n31l1e in it?


evidence of its contents, if there is any such language


in the petit lon as that, le t them br ing it befor e th is


MR. FORD. Wait a moment. We object to t:te question on the


ground'the petition in bankruptcy would be tbe best


20


21


22


23


241
I


25 I


26 I


MR' FORD. We object to that onthe ground-


A Fust--


cour t •
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1 THE COLlRT' Objection sustained.


2 MR. ArrEL. Exception. Tten we will ask--why, YQur


3 Hono~, it i 6 concern ing· b is state of mind, th at is all,


4 towards litre Hawley.


5 THE COURT. Yes. You covered a pretty broad field.


6 MR. APrEL. y~u allowed then! a pretty 'troad field here to


7 go into this transaction.


8 Q HoVl did you happen to come here to testify?


9 MR. FPEDETUCKS. We object to that on the ground it is


THE COUR T •


MR • ArrET,.


I


12
1


13
1


14 I A


Answer the question.


1 was sUbpoenaed.


15 Q. When'? A I think on Augus t 2nd.


16 Q August 2nd '1 A Yes, sir.


171 Q Were you interviewed before you were Bucpoenaed?


18 A In what way do you meEi!nr?


19 Q About what you knew about Hawley? A They asked me if


20 1 knev. i\~r. Hawley.


21 Q. Who talked to you'? A 1 don,t know who the gentlen-;an


22 was.


231 Q Bon t t know the man 'roho talked to you?


24 1 knon his name.


25 I Q. Do you know him by sight? A 1 do.


261 Q I;(l you see him here? A No.


I
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Q, • yOU cannot see him here 0 lihere is McLaren, the Bur ns


man?


MR • ·Ftl.EDERICKS. Where is YCI,aren the Burns man?


MR • APPEl.' Tttt»'Porar ily inthe employ of the county.


NoR • FPEDERICKS. 1 think probably perrrJanently employed.
•


MR. APPEL. Until the end of this case when Franklin will


take Drowne's place.


Q Now, i(.r. VI i tness, he just s imply asked you if you knew


Hawley? A Yes, he asked me if 1 knew Ha:uley, that is the


firs t quee tion he asked me.


Q Did he introduce hinnslf? A No ax •


Q Pe didn't tell you who he waa? A No, sir.


Q Tell you Where he came from? A Told me he came from the


Did you suggest it to .any one--ie this the rr.an--thia


gentleman with the high forehead?


14 Distr ict Attorney's office.


15 I Q


16 A No, air.


17
I


18 I


19


20


21


Q 1 mean ~,,''P MCf;ar en '? A No, air.llU.


Q, Be is not the rran who came to see you'? A No, sir.


Q He didn't say that 1:e was a Burns man 7 A ~.rO, sir.


Q Just fran: the District Attorney's office? A Yes.


Q ¥es, thart' cover a a multitude of sino, and you had not


22 suggested to anyone that his reputat ion was bad? A Pad.


Q Yes. A Trever.


Q lTever in your life? A No, air.


Q. ~rever talked to any one about ;tlr. ga'l.'ley's reputat ion?


23


24 1


251
261


I


I su£sested to anyone?
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A Yes, sir.


Q Viith respect to testifying in this case? A NO, sx •


Q ~ou read inthe paper that he had testified in this case?


4 I A That be had?


5


6


7


81
9


10


11


12


Q ~es. A No, s:ir •
•


Q You didntt re2d inthe paper that he testified in this


Cas e? A f did not.


Q Well, no\'!, to be frank, to be fair, you dontt like him


a bit, do you, HaWley? A 1 hage not any love for him.


Q No love for him, you bave no respect for him? A Abso-


1u tel y non e •


Q And you have no love. Have you ,-,any enmity agains t tim?


13 A 1 cannot say 1 have.


14 I Q Oh, no enmity and no love, then you are indifferent
I


15 I as to h in:? A Absolutely.


16
1 Q fndifferent? A Yes.


17 Q, And you don 1 t care anything about what kind of a man


18 he is! A ldon't care whetherhe goes to Peaven or any


19 place else.


20 Q You don't care so long as you don't meet him in any hot


21 place? A Yes.


22 Q But you are wil~ing to let him go to the hot place?


23 A If he so desir es, yes.


24 Q If he 60 desires--


MR • FORD. We cbj ect to tba t as fr i v ilous and irrrIJater ial


THE COURT· Pbjection',ustained. Strike out
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JUROR GOLDING. That is all.


was fire commissioner upon Bome buildings here, that they


Q, Do you remember ;.1r. Uawl ey mak ing some demands when he


A No, sir, they have a lease:m it, a ten years lease.


or theBarham


owns the controlling


A Yes, sir.


You say you are manager of the Gross e


Development Company, and \1r. 't"l.:lrran;


interest in it.


Building? A Yes, sir.


JUROR GOLD$HG. Q


•Q. Who owns the Grosse 13uildine;? A Mr.


MR. APPEL. Let me ask you just one question that is sug-


JUROR GOLDING. May 1 as k a ques tion, ycur Honor, if 1 do


not IT:ake it polit.ical or hypothetical or embarrassing?


THE ·COlJRT. Go an ead, ~,!r. C'rOlding.


Q. Yeu remember some criticism made by :.~r. Hawley against


sonie buildings here in the city, concerning their not


com~-:'lyir.g with the ordinance of the city in regard to such


Q Doesn,t the Southern Pacific own the Grosse Building?


premises? A yes, 1 recall seeing them in the paper.


gested to me, by this question.


had not complied with the ordinance of the city with


respect to safety or fire escapes? A Wi] 1 you ask that


again, 1 didn'tcatch it?
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out.


ness.


REDIRECT IOCA1irINATIOlT


thine to do with this ~itnesst testimony.


THE COURT: It didn't occur to the court that such


litR APP:EL: yes, I do see.


1!R FREDERICKS: Uow, let's have the testimony from the


sworn ~~tnesses, and not the performance of counsel. How,


that is an intimation that Max Goldsmidt could ~zve


I see."


THE COURR: Strike it out.


1iTR FREDERICKS: Counsel says -- bring s in th e name of Max


Goldsmidt as the ovmer of that bUilding. He says, "I see';


ing so ,~ can finish the cross-examination of the wi~


];[R FREJ)ERICKS: Did you wer talk to llax Gol dsmidt before


going up here as a witness? A No sir.


MR APPEL: That is not redirect. I ask that it be stricken


7~
Q Yon remember the Crosse Building vras included in the I
criticism? A Absolutely it was not.


Q -I vas just asking; I didn't know. How, you say that


Max Goldsmidt has an interest in that building? A Yes


sir, he is president of it.


Q The wine ·me rchant? A Yes si r.


Q Max Goldsmidt? A yes sir.


]JR APP:BL: We would like to have him come here tomorrow morn
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I


HR FHEDERIC:KB: Well, it occurred to me. II


THE ·COURr: I can see the connection. I certainly will allow


the question.


5 UR FREDERICKS: Now, Mr Houston, you said that you gained


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


your impresstons in regard to this defen mnt -- or, in re


gard to l~r F.awley from c onversations ,vi t h other people, as


well as your ovm personal dealings, and I will ask you to


name the people with whom you have in the past years, who


have talked to you about his reputation.


l[R APPEL: vait a moment. We object to that upon the


ground it is incompetent, irrelevant and imTI1ateri~l and not


redirect; that tlat is' a matter that cannot be gone into


in chief on the part of the prosecution; t.hat is a matter


that only can be broug ht ou t on c ros f.'- examine. t.i 011. That


is the rule, a.nd ,.;e didn't go into that.


UR FOHD: Counsel is endeavoring to shO\v


Tffi-: COURT: JUS t 2. moment. Are you l'ight in as Sll1Iling tha t


this vv"itness said that he gained informB.tion from. other


people?


Iv,[R FREDERlCY..8: Assuredly he s"aid so. Said it on cross-


22 exalO.ina. t ion •


just a moment on that matter. Character is what a man


•MR FORD: If the court please, I would like to be heard23


24


25


26


e.ctually is


THE COU TU': If he ::.a.id it, the:. t is one thine·
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:rv.T.R FORD: Well, he didn f t say it in thos e v,ords. If he "


'said, "I know hi s reputation, II under the d efini tion of


reputation, it is equivalent of saying, "I know vhat the


people in this cOnJli1unity say," because reputation means


on redirect examination to shovl that the .,-Titness does ac-


actual cre.racter, and the witness has said it egain,


THECOUHr: If the witness said that, it esc8.pedmymemory.


.L •
quesv~on.


That is something that indicates to the


TEE COURT: ~~d Captain Fredericks'


question read 'by reporter.)


ings with him. It


tually know the reputation of Mr P.awley from the lips of


what peopl e say about him. Now, in addition to testifying
•


other people; that he bas talked to other people in this


comrnunity, a,nd Vlhat t~y are cmd what they think about it.


reason of his pel'sonal dealings. 'IVe certainly have a right


ItI am not testifyirJg to his reputation by reason of my deal-


witness the real character of the 'witness, but when he


says I know t.his man's reputation, it is equivalent to


sayine, "I kno'w vmat people say about him in this connnu


nitylt, end 'they have tried to show now t lat all that this


witness lctlovrs about Mr F.awley is Ylhat he has learned by


to reputation, they have brought out the fact that the


,ntness knows something of his own knowleQge, as to the


6
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24


said it or didn't say it, if I am allo~~d to reply. It


lrRDARROVl: I suggest it don't make any difference if he
25


26







1156 .


ansvver this witness made on cross-examination was tlat he


VlaS for them to show what qualificat.ions this witness had.


, ,"


vantThen, we


They introduce this vritness


va.nt t.o follow that lin e of examine.. tion.


reputation from what he knows of his ovm knoviledge, or


to ascertain whether or not he speaks of the general


-"hat he heard others say. Y!e asked him that; that is


examina t i on. He says - - the wi t ness says, ItI make 1Jp


what is repuw.tion; second, what is integrity, and so on.


bad? Bad. On cross-examination, we say to him first,


evidence•. He says yes. \Vhat is tJ:1.at reputation; good or


and they ask him: Do you know the general reputation of


didn't believe in his integTity and honesty, because he


tion upon a matter which is entirely in chief, and a me.t


tel' vhich we didn't bring out at all, but volunteered by


the \1Ii. tness in this case.


so and so? That is to lay the foundation to introduce the


conversation, of ,course, it involves further cross-examina-


didn't pay his debts; tb.a t '\1vas on cross-examine.tion.
to


That statement led up this examination, and it has been


"fully covered. Now, if they go back and sho~ any other


They shose to ask him whether he kIleYf his reputation, and


he said yes, a.nd they askeIi him th e question. They could


have gsked him whether he had personal dealing s, Cl.nd who


he talked wi t h, 8,nd lay all th e founda tion they pleased.


It vas for Uian to do it, if t.hey wanted to. The first


];TR APPliL: Here is the idea.


26
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reputation, to Ylhich he must reply, yes, and thEn, vthat is


it, to v,hich he mus t reply good or bad. lTow, we cannot


any further tll..an t.hat. Now, oncros s-examination counse


you are confined to asking him, do you 1::110'1"'- the general


TBE COURT: Allow me to get Captain Fredericks' views on


me egain y!heth Ell' or not I can present that.


said from what ot.hers said to him. Now, that doesn't en


title the.m -- what did others say to him? No'v, I SUbmit,


your Honor, I can show authorities and authorities exactly


stating thatrule, o~nd I Y,Quld like to have them challenge


the subj ec t.


UR FP.EDERICKS: U~der the decisions of this court, in qual-.


ifying a witness or asking him this impeaching question


tested what he means by general reputation. We have test


ed what he considers general reputation. We have tested


his knowledge of how he fEtid thaf reputation is tad. He


him entirely upon what he testified in chief. We have


then, they, ~hemselves, can~ot ask what so a.nd so said


about th e ma.n or '[bat so Emd so $.id about him. They


and they cannot do it themselves. We have cross-exE~ined


can't. do that. We can ask him oncross-examination that,


general neputation; t.hat is purely cross-examination.


1157
mind not only from what I know, if such be the case, and


from \vhat others have said. Now, I didn't as}: him any


thing about what others said. I am examini~~ him on what


he means. what is in his mind when he says, I know his
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1


2


3


4


5


6


7


8


9


10


11


for the other side asked this Ylitness, "Upon what do you
.


found your belief that his r€:putation is red? On vrbat you


think about him? II , ,Hld he ans·wered, liOn what I think about


him and upon what others have told me. tt They went into a


half-hour's cross-examine.tion here as to vhat he thought


about him, 8'6 to his dealings vlith him, lElaving the entire


thing untouched, the ereat field, a.s to what others had


told him. l-rovr, the purpose of redirect eY.-amination, then,is,


to e;cpla.in What is not brought out by cross-examination, and


v:hich is touched by cross- examination and left une:A'"})le.in-


cd.


12 THE COURT: This is a question of ,vhat the record discloses


13 as to the e:x:amination.


14


15


16


17


18


19


20


21


22


:MR APPEL: No, your Honor. Suppose I cancede -- let me put


myself right, so as to be fair vdth the court. Of course,


vie can only argue a ProI)osition of le.w upon some admitted


basis, and for th e purpos e of arguing tha.t proposi tion of


law so I vrill admit -- suppose ~e a~lit, your Honor, the


witness says, "I made up my opinion concerning his reputa


tion; I have testified not only fram ~hat I know, but upon


Yrhat others have said about it. tt Now, I stop right there


on my:ross-ey..amina t ion. lase ertain from t.h e \7i tness upon


23 what he based his opinion that the general reputation of Mr


24 P~wle7 ~as bad. Tb~t ~as pure and simple, unadulterated


25 cross-examination. Now, if I had asked TIhat others say


26 about him, your Honor, and I would have opened the fiel
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as to wlRt he hEard and then they would have a right to


make that more specific or more general or more fUll)


but. I didn't do that) and I challenge your Honor, and I


chalenge t.he Dis~trict Attorney to show me a single


authority that the cross-eY~mination I made of this witness


entitles thell1 to ask him on redirect vrhat did Tom, Dick


and P~rry tell you about him.


fJTR FEEDERICKS: I haven't asked that.


1m APPEL: I c halleng e any court to show me a single auth


ority) and I state to your Honor right now, that if the


position taken by the District Attorney is a matter of law)


is law, I am vdlling to quit this case now, and I am vdll


ins to say to your Honor, if you challenge me to show you


authorities, and I say I am right) they cannot ask a man or


produce a vdtness to impeacb the general reputation of a man


cannot be asked what so and so tol d him.


lfR FREDERI OKS : I haven' tasked t fa t •


MR APPEL: I don,t want to state it to your Honor why


I stopped my cross-examination upon that point, but if


anybody thinks that I am asleep or I do things here without


a purpose, he is ve~J badly mistaken) and I have been in


this game long ago, in wery case where impmchin,g witnesses


'::e:-e put upon th e stand, and I say. that .is the law) and


let us not tr;{ to violate the law.


:How, I say t.hEV have no right to ask him. Let~ s


this record clean and strai~ht '.-:i thout error.
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before ithe pointarguin,gCounsel is not


2 the court.


3 THE. COURT: Well, read the question; let's see.


4 HE FPJ!-:DERIClill: I have asked with whom did you discuss this;


I
1 llR FREDEHICKS :


5 not what \'vas ::aid. That may come 18,. tel', but it is not in


6 the qu estion.now.


7 THE COURT: The only question in my mind bas not yet been


8 ans'wered, except admitted for the purpose ofe..rgument.


9 That is a different statement.


10 UP. APP:BL: Your Honor, \'\e are -- I don't \V8.nt to mislead


11 the court. \i.hat I thought the vlitness said, I think the


12 witness did state -- I said, di d you make up your mind as to


13 his reputation upon Dhat you personally know of him.


14 Ir em ember askil1-8 that; that is the substanc e of the ques


15 tion. He says not only upon that, but upon vmat others


16 said, or something like t rat. lmyhovr, in effec t that way.


17 It makes no difference what leJl1.g1-1age -- now, I argued then 


18 I admitted, -- I vrilladmit that is the intent and pur-


19 pose and the meanin;g of the y,itness' answer to my question.


20 I must befe..ir to your Honor. I must be fair in the I' ecord.


21 I say that under those conditions, admitting that that is


22 the case, they are not enti tIed to a.sk him, "'Who did you


23 to. lk toll, and then say, II Vlh.a t did t hey say? II


24 lrR FHEDEP..ICKS: As to '.':ha t did you :::.c..y, v.Quld raise another


26 TH1-: COU tIT: He answered


25 question altcgether.
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l~R FREDERICY~: And we don't attribute to counsel that he I


overlooked his hand in the slightest degree in t.he matter,


and. we call th e court's attention to the purpose of the


cross-examination, '::hich is to avoid those things which are


against you and bring out and magnify and develop those


things that you want to, cmd it is the purpose then of th e


redlErect examiner to bring out tha t v,hich is not brought


out.


HE APffiL: No) the only differenc e about it is I try to


be a la\"JY er and I try to try my cases like a lawyer, and


follow the rules of "law for which I have more respect than


I have for any human bein,g.


T}Th~ COURT: Gentlemen, it is almost adjourning time. We


will adjourn until tomorrow morning.


((ury admonished. Recess until 10 o'clock A~gust 9th,


1912. )
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1 August 9, 1912, 10 o'clock A.M.


2 Defendant in court \rlth counselj jury calledj all


3 present. rase resumed.


4


5 THE rOURT: Vlhere is the wi tness"


6 MR FEL1IDERI(;KS: He was on the stand.•


redirect examination:


(;. W. HOUSTON, on the stand for fur mer


7


8


9


10


11


12


13


THE rOURT:


MR ROGPRS:


THF COURT:


examination


You 'i'lan t to v:ai t for 1fr Appel"


No sir, go ahead.


The question before the court is one of cross-


14 !ffi FRFDFRICKS: Redirect.


15 THE rOURT:
i


J mean redirect examination. Perhaps hetter have I
I
I


16 the qu estion read, if you have it; I have the exact idea


17 in mind but perhaps not the exact words.


18 MR ROGFRS: (Reading) "How Hr Houston, you said that you


19 gained your impression in regard to this ~efendant, or in


20 regard to l>fr Hawley, in conversations with other people as


21 well as your own IE rsonal deal ings, and T will a sk you to


22 name the people wi th vhom you have in :ra st ~Tears, '\\ho have


23 talked "to YOU about his reputation. II As I recall it,that


24 is the question under consid~ration.


cross-ex@nination did not open ~~e door of that inquiry.


That is the question~ and T am satisfied the·THE COURT:25


26
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1 It is II" ecisely the same question that ms given on the


2 di·rect examination. There is no difference in the idea in


3 saying he is acquainted 'lid th the geneatal rep.ltation of a


4 person and saying that he knows what people say about him.


5 Substantially the same idea. On direct examination he said


G he knew thegeperal reputation. The cross-examination,


7 assuming that he said -- and I believe it is admitted that


8 he did say that he knew What people said about him, that


9 is the same idea~ the same question with slightly different


10 words.


11 1m FREDFRICKS: I was simply asking whom he had heard talk


12 about him.


13 TJIF ~OURT: I don't think you are entitled to it for the


14


15


reasons stated. Objectio~ sustained.


Af.R FREDERICKS: Well, you understand by reputation, Mr


I"


I


16 Houston, I II" esume, that general reputation is what other


17 people say about a man?


18 If.R ROGERS: Objected to as already asked and answered and


19 not redirect.


201m F0RD: They asked definitions from the vrltness, the


21 very v~rd along that line on cross-examination.


221m ::wR.FDFRICKS: That is the only question I vrlsh to ask,your


23 Honor."


24 TIrF COURT: well, it is apparently harmless. J suppose the


25 witness urn erstands the Fngli sh language and it is simple


26 English. Answer the question. A. ves.
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1 MR FRFJ)FRrr~KS: Very well, that is all.


2 'MR ROGERS: That is all.


3


4 THF COURT: Now, gentlemen, on the question of impeaching


5


6


7


8


I


vdtnesses, I am going to limit you. I have in mind the i
1


number. You .vd.sh to be heard on it before I make that ordertf'l
!


1m FRFDFRI0.KS: I guess the Court better make the order be-


fore we ,start, we might v~nt to choose a little.


9 TIfF COURT: I have changed my mind a good many times in


10 this trial, and nany other trials, and my idea is that jt


11 ought not to exceed three.


12 MR FRFDFRICKS: We have had two.


13 TIfF rOURT: You have had two on thi s particular witness.


14 If that is going to ".,','ork any special hardship on anyone I


15 vr.i.ll hear you now, otherwise I will limit it to three.


16 MR ROGFRS: If you think you vall be better off with four


17 than ,nth three I ,rill bow to your desires in the matter.


18 I would rather have three and let's get shut of it.


19 THF rOUR'l': That is the 'way I feel about it. I want to make


20 the announcement at this time, because it might affect the


21 calling of the next \ritness.


22 lffi ROGFRS: As far as we are concerned --


23 HR 1?R.F]jFRIr'KS: well, we will call lIT smi th and let it go


24 at that.


25 MR ROGFRS: M3 far as the ~atter or 1!r nawley's reputatio


26 is concerned, of course, we telegraphed I""r HawleY,and he j







olclock this morning.


about in regard to the vntnesses Who were to be here at 10
•


That is a matter the Court ought to be informed


train.


7165
supposed to be in San Francisco. We didnlt know this was' I
coming uP, and we wired him last evening, and it is Vii thin I


the possibilities he didn't get the wire in time to get the I
I


'I


I
I


THF r,OURT:


1


2


3


4


5


6


7


8 1ffi ROGFRS: Of course, vmen a manls reputation is attacked


9 in the courtroom, it is, to a certain extent, a personal


10


11


12


13


matter. vhile the attorney of the side of the litigation


on \mich he testified to whom called him is to a certain


extent responsible for the evidence in that behalf, yet,


your Honor can readily see


14 THE '"'OURT: You want him here if you can get him.


15 MR nOGFRs: Yes sir, v:e want him here if we can get him.


things to ask and some matters that I need to know. We


ing rut rtght and fair. He may he a'hle to tell me some


Imunlt detain this jury'one moment beyond the immediate16


17


18


19


20


21


22


i
I


I
Irequirements of the case, but if it can so be arranged that
i


I can get ~r,r Hawley here before the matter is finally dis- I
I


posed of, I would like to do it, because I think it is noth-!


I
I


wired him last night but we had to wire him at his business


23 address. If the wire got there fifteen minutes late he


24 would have gone home &.nd wouldn l t get it until this morning,


25 and 7,~ didnlt get him at the house.


26
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S MIT H,HCHARLES
.


a witness called on behalf of the people in rebuttal,


being first duly sworn, testified as follows:


THE COURT· In that connection, 1 might say, unless it


appears WJ. Hawley would be here tomorrow morning, 1 expect


to continue the further hearing of this case until Monday


morning at 10 0' clock.


MR. FREDERICKS. We are going to drive along pretty fast


and 1 don't think we will last until tomorrow morning,


we are trying to get througp.


MR. ROGERS. You are getting in on the short rows?


MR. FREDERICKS. Yes, sir, we are getting in on the short


rows.


IrtR. ROGERS. That is the best thing 1 have hear d you say.


16, MR. FREDERICKS. ·It sounds pretty goo d to me, too.


17 THE COURT· In that connection, ~. Appel, you asked about


18 the adjournment over Monday morning on accoun t of sonle


19 other matters. 1 have looked that matter over and 1 will


2p 1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


state that it becomes merely a moot question,with the


order heretofore made, which we thought to test, that.


has been entirely n811ified by reason of the time having


passed, and 1 see nothing except to dispose of it by


formal mo.tion, eo 1 see no reason for further delay on that


same opinion, and 1 think--


1 lLay say, Mr. Rogers, 1 still entertain theaccount.


20


21


22


23


24


25


2G I
I,,
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MR. ROGERS. 1 am going to be, your Honor, as white as


your Honor has been. Your Honor has been very nice about


Poss ibly 1 was wrong and if 1 was and 1 do f ina:lly convince


myself 1 am wrong 1 will tell your Honor so, but 1 cannot do


the -matter and 1 am going to say that while 1 am still of


the opinion that what 1 had to say was drawn out of me


by M~ Fredericks's statement th~t 1 was wasting time, and,
•of course, 1 came back a little faster and a little harder


than 1 ought to, but 1 had him in mind instead of the


Witness, Sir. Your Honor has been very decent about the


matter and we have mixed up about it and you have said


you didn't think 1 can be sent to jail, and 1 do not think


so; anyhow, 1 would like to tender your Honor my apology


1 do not want any fUBS about it.


Your Honor has full control of the proceedings


and 1 Will pay the $ 50 •


it now.


4'


1


2


3


5


6


7


8


9


10


11


12


13


14


15


1 realizeis one that is not entirely free from doubt.


to interfere with the proceedings in your Honor's court


counsel would have a perfect right to make the remark he


had made in the course of argument as a part of his conclu


sion to a jury, it having been a reply to a question brou


out, and it becomes a pretty close question


TEE COURT. The court appreciates your attitude, Mr. Rogers, I


very keenly, and very highly, and 1 assure you the question


room, or the dignity thereof, 1 wi) 1 apologize, and 1 will


pay the $50.


24\
25


261
I
I


18


19


20


21


22


23


16 I in court and if 1 have, or you think 1 have done anything
17
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1 a !ratter brought out within the right of counsel, neverthe-


2 less, 1 have thought the matter over carefully, and 1


3 can~ot change my opinion that it was an i~propriety, but


4 I if 1 could consc ientious ly do it 1 would set as ide the order,


5 but 1 cannot.


6 MR. ROGERS. .No, 1 do not ask your Honor to do thatt. 1


7 would ask you to adhere to the ruling. 1 will show you 1


8 want to be as near right as lean about the rnatter • 1 will


9 pay the fine and if at some future time 1 make up my mind


10 that 1 was wrong 1 will say so, but 1 want to say now 1 did


11 not say it to you and did notEay it to the witness, 1 did


12 say it to Mr. Fredericks, who 1 thought was ttrying to sting


13 me and 1 turned around with my lr ish tongue and tried to


14


15


16


17


18


sting him. I


MR. FREJJE~;tCKq: accept your apology.
"- ,


THE COURT. 1 know if Mr. Rogers had been the Witness and


someone else had been the attorney, 1 think his feelings


would have been hurt.


19 MR • APPEL. If there is going to be a confess ion here all


20 around, and the weather changes a little 1 may pay my fine


21 I of $,25.


22 MR· FREDER lCKS' 1 have paid mine.


23 . VR. ROGERS. 1 paid one, too.


these little matters that 1 have heretofore referred to a


THE COURT. The attitude of counsel simply confirrr.s the


court's good opinion that has always existed, in spite of
24


-25


26 ,


I
1







sparks that flew up from time to time.


MR. APPEL. Sometimes this apparent stubbornness, your


Honor, is due to hard times.


THE COURT. Well, let us get along. 1 think we all feel


better new. It is unders tood that the impeaching witnesses


are limited ~o three.


MR· FREDERICKS. All right.


Q Is it good or bad? A Bad.


DIRECT EXAM INAT ION.


MoR. FREDERICKS. Q State your name to the jury, please?


A Char les H • Smith •


Q Where do you live? A My residen ce is 1243 Irolo street,


Pico Heights.


~ What is your business? A Until' the first of last June


I was in the grocery bus iness.


Q How long have you been a resident here of Los Angeles?


A 1 came to Los Angeles 13 years ago the 27th day of last


January.


Q Do you know Char les o. Hawley? A 1 do, yes, sir.


Q How long have you known him? A 1 have known him three


years ago, son,etime in May.


Q Do you know his general reputation in the neighborhood


in which he resides, 1 refer to the Eity of LOB Angeles as


the nelghborhood, for truth, honesty and integrity? A 1


do.
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23
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


MR. FREDERICKS. Take the witness.


CROSS-EXAMINAT ION.


MR. ROGERS. Q You had some differences with Mr. Hawley,


1 take it? A What is that?


•Q You had some differences with Mr. Hawley, 1 take it?


A Differences, do 1 understand you?


Q You understood it. A I have had some dealings with


him.
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Well, he went into insolvency, was forced in by a real


2 estate deal that he got into with a man named Houston, he


3 went into insolvency and could not pay his debts and has


4 not been able to get out yet, rind you are one of them that


5 got stung and have hot got your money yet, and probably wonti


6 until he ear~s it, that is about the situation, isn't it" :


7 1ffi RRFDFRIrKS: That is objected to, that portion of it, as


8 being an attempted recital of facts, and not being a correct


9 reci tal of facts by any Ire ans, -3,S the proceedings in 1nsol-


10 vency would show, ~nd assuming facts not in evidence in


11 thi seas e .


12 TIfF ~OURT: You can have the question if you strike out ~~e


13 words Ifbeing forced in by a man named Houston It, I do not


14 think the evidence shows that fact.


15 MR ROGFRSf If it does not, I will change the question.


16 Yr Hawley got into a real estate deal with a man named


17 Houston and after going through this deal and dealing with


18 Houston he went into bankruptcy and could not pay his debts


19 for a spell and has not succeeded in getting out yet, after


20 this deal he had wi th lll"r Houston --I merely refer to that


21 as a matter of time '-- and you vere one of those that got


22 stung and you think his reputation is bad"


23 1m RRFD~RI~KS: ~ust a moment. v~object to the question as


24 being an ;:"ttempted ..... ed. tal of purported facts that are not


25 facts, that he went jnto insolvency to excape a debt


26 ~1500, whereas the facts are entirely different, and
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1 not before this court at any event, and the petition is the


2 be-st evidence, and if the petition in insolvency were pro-


3 duced it would show an entirely dif~erent state of facts,


4 and that being a recital of purported facts to thjs witness,


5 in the guise of asking a question.


6 1.ffi ROGERS: NO, I do not understand that the real estate


7 commission only vas vmat put him in, I understand that the


8 deal Houston C~o t him into was What put him in, hot the ~1500.
in


9 1m 1?RFDPRICKS: He cannot state his understandings"regard


10 to the rna tt er, they are no t evidenc e, and in the rnatter of


11 1Jr :Frawley' s insolvency, j fit were put in evidenc e we would


12 be very 'filling to discuss j t.


131m FORD: And the causes would be a conclusion on the part


14 of this witness, an~~ay, even if he thought he knew.


15 TEF' COURT: He is entitled to call for some conclusion at


16 thi s time.


17 MR 'FRFDFRJCKS: It is the ···eci tal of the purported facts I


18 object to, this jury might forget that that was not testi-


19 mony.


20 THF ('OURT: 0h, I am going to assume that the 5ury wi 11 not·


21 forget important matters in the case. Objection o~erru1ed.


221m KFFTMf: Your Honor will allow that q~estion as it stands?


23 ~J1R 'FR.H:DFRI('KS: Yes, the ob.i ection \'Vasoverru1ed.


24 A Repeat the question, :please.


25 ]JR ROGFRS: He 'wi 11 read it to you.


26 (Last question read.)
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2 0,


77;1
His reputation, to my knowledge, vlJas had before that. I


. "Pad when he vas appointed Fire rommissioner hy uayor


3 Alexander~ A If' it had net been bad he "'ould not have got


4 fired out, would he~


5 0, He didn't get fired ou t. Don't you know that~ Well, telll
I


me, do you know that he got fired out~ A I don't know I


6 • I


7 vihether he got fired or not, I know that he got fired off the' -


8 Q Vny did you say a minute ago he got fired, When you don't


9 know~ You kind of want to put a bad atmosphere around it,


10 and a bad aspect around an incident that you don't know any-


11 thing about. A From the account I read in the paper I


12 should judge he got fired.


13 Q,


14 A


~hat paper did you read the account in that he got fired~


The Times.


0,


15


16


17


18


Are you sure~ Are you sure he got fired t') A I;:,m sure I


he got fired. I ;:,m sure he was let out of the fire commi.ssiqn.


'lJTell then, before he got appointed Fire rommissioner, hy I


his Honor,llf"ayor Alexand~r, you knew his reputation vas v~ry


19 bad" A :r vas told yesterday, after I had had dealings with


20 him, I ~s told his Teputation was bad, to look out for that


21 man.


22 Q, ~no told you~ A V~ll, I have heard several make the


23 remark.


26 that used to room wi th me.


Vho vas Yr P,llen" A I couldn't tell you. He was ~,


In fact there was ]':T Allen was one.A24


25 Q,
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~ V~ere is he now~ A I think the man is dead, if I


remember right.


~ He roomed 'JI.d.th you? A Yes sir.


Q well, give us the name of somebody ~ho is not dead or


moved away, wi 11 you p1. ease? A Well, Hr Pennett.


G, ""here j s :Sennett':) A He li ves out on Pico street.


q He told you before Mr lrawley went into the Fire Board


he was to be looked out for? A Fefore he went into


bankruptcy.


q Vfuere does Bennett live out on Pico street':)


A Thirteen hundred andsomethihg, I think it is.


Q What was his business':) A Real estate.


Q. Was he in with Houston, in this real estate deal,do you


know? A I do not know.


G. well, state somebody else, if you can. A 1fr Spi ekel.


Q, V,£ho is Mr Spiekel" A He lives out on Pico Hejgltts.


Q You think he said anything about it? A Vhat is that?


Q You know he said something about it, you are testifying


he said something? A He told me something about l~r Hawle


Q That is before he went into bankruptcy':) A Yes sjr.
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collector, 1 believe, he is in the Wilcox Building.


about two years to get the deal in place where 1 wanted to


trade with him, and he promised to do a thing--l guess if


he promised me once he did fifty times, and he promis ed


to do this and say, "Mr. Smi th , meet me at such a time and


business; he rents property out there. He owns con


siderable property out there.


Q He is a real estate man? A No, sir, he is not; he is


not inthe real estate business.


Q Anybody else youthink of? A Mr. Darlington, also.


Q He is a lawyer, isn't he, he is kind of a lawyer? A


A Yes, .sir •


He has noA


A He is a lawyer and


Q You employed Darlington, didn't you? A Yes, sir.


Q And he was working for you? A Yes, sir.


Q He is the man that tried to collect your bill from


Q What is Wu. Spieke1 ' s business?


Q Collector. A bill collector?


HaWley that went into the bankruptcy proceedings? A No,


sir, he didn't try to collect a bill at all.


Q 1 thought you said a moment ago that he was a bi)l col


lector working for you? A 1 said he was not a bill col


lector, 1 said 1 had him employed in trying to get a real


estate deal. through that 1 made with iiIr. Hawley.


Q So you had a real estate deal With HaWley? A Yes, sir.


Q When was that? A. I started in on the fifth day of May,


1 think along about the fifth day of May. It took me
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between me and all foreclosures, which was on this pro-


closure in order to save my home.


MR. ROGERS. Q NOW, that was your mortgage, wasn't it?


He did notperty, that 1 deeded to Mr. Hawley, of t4,OOO.


do so, consequently they forclosed on the first mortgage and


1 had to stand in between the first mortgage and the fore-


71~
will return you a deed to this property," but he didn,t do I


it. 1 then employed Mr.Darlington. Mr. Darlington didn't


succeed in getting it. 1 had to throw up Mr. Darlington and


1 employed Mr. Frank Allender, and in ten days from the time


1 employed Frank A1lender he got my deed.


Q Mr. Allender got you the deed? A Yes, sir. Mr. Hawley


kept promising me and he didn,t do it, and 1 have got the


papers today to prove where he said he would retur n my


deed. He said he would put his up in escrow and he didn't.


MR. FORD. Let the Witness finish his answer.


THE COURT. Have you finished? A No, sir, 1 am not finish


ed. And then he came to me, he says, "Mr. Srr,ith, 1 will


give you a written agreement if you will take--let me have


your deed. 1 have I got . a chance to make a: turn and 1


will stand betWixt you and all for closure proceedings in


any way, shape or form." 1 said, "Mr. Hawley, what have 1


to show?" He said, "1 will give you nlY word, 1 will give


you a written agreement to stand between you and all fore-


c losur e proceedings and expenses. " 1 took the deed out of


as crow. He gave me a wri tten agreement he would. stand
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closure brought and at the time the suit for foreclosure


stand the expense between the foreclosure proceedings and


transferring the papers also.


Q T et me get a t your troubles with Hawl ey for a minute.


Hawley traded some property with you which property had


two mortgages, a first mortgage, and not being content


with the first mortgage you slapped a second plaster on it?


A No, sir, only one mortgage on it.


Ifore-i


i


A Yes, sir_
there


Then your mortgage-Iwas a suit for


71~
assumed ~he ~tgage.when ~ aoldthe place. I
mortgage. You made a mortgage to somebody art
and then he agreed to assume tha t niortgage--I


wasn't it, a couple of them, one and two? I


assume my mortgage and give me a clear deed I
I


I


All right, now.


Only one mortgage, that is right?


A No, sir, he


Q It was your


got the money,


two mortgages,


A He agreed to
•


to the property and clear the property, that 1 had to


Q


Q


was brought ~. HaWley had agreed to stand between you and


harm on that foreclosure? A 1 had a written agreement with


;\u-.Hawley that he assume the mortgage_


Q Did you pay that mortgage? A The place was s~ld to


pay the mortgage.


Q Well, then, HaWley lost the place? A No he didn't.


Q The place was sold to pay it, he finally paid it?


A 1 don,t think it was ever paid.


Q Vlell, did you ever pay it up? A No, sir, 1 didn't.
you


Q Well, then, you didn't pay the man that/owed, did you?
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Yes, sir, 1 had to stand between paying the balance of it.


71"ISl
pay for it.1


To save the lotA


A I did.
8 and


1 paid nearly $900 __betw~enl $900.


You have got the property now,


on your mortgage?


Did you pay a cent onthat balance?


On the property


A 'he man got the property_ He got the lots to


Q


Q What did you pay? A


Q


about it? That r igh t?


haven I t you?


that my house is on today_


Q Well, then, Hawley got in bankruptcy and couldn't payout


on his real estate propos i tions and you got let in for $900


because Hawley couldn't pay up your own mortgage, that is
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A I haven't got the corner property.


Q. • Well, you have got part of it now, haven't you?
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3 JE.R FREDFRICKS: That is objected to as immaterial, we can
the


4 not go j.nto I' controversy who VJaS right a.nd vvho was "lTong.


5 THF. rOURT: Objection overruled.


6 Nffi ROGFRS: GQ ahead c..nd answer.{.


7 A ~hat v~s the question~


, 8 (Question read hy the reporter.)


9 1tR ROGFRS: You have got the other part~ A I have got


10 lot 10.


Your mortgage is paid. That is to say, the corner pro-11


12 perty is tc..ken~ A I had to sell that lot in order to


13 redeem this one lot.


How much ViaS the mortgage that you o~iginally sl~pped on


this property, you yourself? A


14


15


16 0,


~4000.


Now you had a ~ortgage for nine hundred on the middle


17 lot,:is that right? A Yes sir, on the middle lot, now,


18 of 900.


19 '!!hat did Hawley get out of it? A I Understood he got


20 six thousand.


mortgage~ A


21


22


23


o. Vhere did he get it~ A Mr Scudder.


You got -- how could he sell it vdthout paying up the


I couldn't tell you. I didn't make the deal.


24 }ffi ROGJmS: That is ,:,,11.


25 NR 3'RFDFRrr"KS: ]'~r lrawley got you to take dO\ffi this escrow


26 and then you gave him a deed to the property, :is that righ
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That is correct. I


0, • And what cid he give you for the deed that you gave him" I


3 A


4 q


~ finall y got a pi ec e of groundoutat Lind;;;, Vi sta.


Vhat did he give you at that time"


5 1m ROGFR8: I obj ect to that, it j s very easy -


6 1m :F:REr;FRICKS:. All right. That is all.


7 THF "'OD"RT : That is .;,11.


8


9 .I. H. J;JrFLLOl'J, a. witness called jn behalf


10 of the prosecution, in rebuttal, being duly sworn, testified


11 as fo~lows:


12 DIRFCT F.XAMINATION


13 }m FRFDFRICKS: What is your husiness" A Dentist.


303 south l\~ain street,AVhere'is your office"
the


upst~irs intMilan Hotel,corner of Third and 'j'·~ain.


14


15


16 Q,


17 A


18 0,


That is the corner of Third and lIfain,southeast corner?


Southeast corner, yes sir.


You have a great big sign put up just below the vandow


19 on the second faoor, put up so on the Third street side,


20 is that correct? A Yes sir.


21 q


22 Q,


Vhen was that sign put up there? A On the 29th of ~uly.


29th of ~uly,What day of the week was that" A I think


23 it vas ibout Tuesday or wednesday.


24 llR FRT<'JJFRICK8: That j s all.


25


26







1
.


2 MR ROGFRS:


CROSS-EXAHnTATI ON


I saY,ooctor, before you rut that sign up there


3 on the middle v'lindow, oid you ever try to look doVl'Il and


4 see whether you could see the entrance to that agricultural


5 impl ement shop on Los Angel es street, just h elow or j lAst


6 north of Third~ A Well, I didn't, no sir, but I don't


7 think you hardly could wi thout leaning far enough out of


8 the window to fallout.


9 0, so, really, if a man vas going to lean out that VI~nd~w


10 s.ufficiently far to fallout it wouldn't make 2~ny difference


11 at all whether the sign w:~.s there or vmether it was not


12 there" A Well, I will tell you, that is an old building,


13 it is built V\~th these windo~~ about that ~ar in, ~nd a


14 fellow to get out there would have to be an acrobat.


As a matter of fact,if the sign WiS there it would give


15 Q,


16 Q


Have to be an acrobat" A Very near an acrobat.


17 him something to hold on to; have a better chance to do it


18 now than you would then" A No.


19 l'ffi FORD: .Just 2, moment, the ,iury "V'as dO-.vn there and saw


20 that window &,nd they h;;"d b.n opportuni ty to


21 THF ~OURT: No-,v, the question is answered. That disposes of


22 the matter. You ""ant it stricken cut"


231m O'RD: I want to make a motion and I mnt to state my


24 reasons for :making the mati on. The .i ury vas dov-n th Ere and


25 looked out of the window,and they could see all the


26 roundings ;:,nd .=:11 we put this 'wi tness on for was to
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sign was not there before. i!hat could be done or what could ci


not be done


3 THF ("OURT: I think the .i ury have a right to know what


4 difference the sggn would make. The question will be allowed.
,


5 ~.ffi A'PDY'L: Your Honor instructed this jury --


6 TIfF ("OURT: yop have the answer.


7 ~'iffi APPF'L: Your Honor instructed this jury what they saw


8 there \'JaS no t evidenc e, and VIe took an exc epti. on; preci sely


9 and absolutely in violation of the case of People vs ?usch,


10 in this case over which we had 2. strenuous fight in the


11 Vfuite case. They told you it vas not evidence. Now counsel


12 is calling the 2~ttention of the jurors towhat they saw there


13 as being evidence, a,nd therefore this vr.i. tness could not be


14 examined on these things on cross-examination. NOW, what


15 sort of a position is this. We don't know v,hich "B.y the


16 wind blows. We can't tell -- sometimes they say what the


17 jury sa~ there is not evidence, now they claim it is evi-


18 dence. We would like to be informed, if it is evidence.


19 TIrF rOURT: The district attorney is not responsible for


20 that instruction. The Court gave tha t instructio1h..


21 MRAPPFL: Oh, I don't kno','" how it Vias done. I know things


22 are done. Of course I can only guess, and if I guess wrong


23 your HOIiorwill excuse me, but I am sometimes a pretty good


24 guesser.


25 TIIF ("OURT: All right, the answer is restored•.Any other


26 questions'?
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1!R ROGERS: well ,doctor, that sign you got ~p there


put it up on the 29th of the Month" A Yes,of ~uly.


718l·
you


3 q, J{ow long have you been in that building" A Peen there


4 about eight or ten months.


5 0 Do you know whether the style of the 'window on the


6 second f~oor has been changed at all" A None whatsoever.


7 Q, Do you know vhether instead of a revolving window it


8 was a sliding window a,t any time since you been around there


9 A It hc,.s h een a revolving window a II the tim~ as far as I


10 know.


11 q, so if a man testified he looked out of a revolving


12


13


window on the third story, there wasn't any revolving vdn


dow there"


14 ~m FRFDFRICKS: That is objected to as immaterial, calling


15 for a conclusion of the vdtnessj a.llZgumentative.


161m ROGERS: J guess that is so. That is all.


17


18 RJmIRBr'I' TXAHINATION


191m FRJiT\YRICKS: ITow.i list a moment; Doctor, did you ever


20 lean out of that vdndow and look do~~ to the corner to see


21 whether you could see the door of the implement huilding"


22 II No sir, hut J have leaned out of my ~dndow, the same


23 kind of c.. 'Windo'!!, rout that 'would he harder to lean out of


24 than mine, because it is higher, because it is higher --


25 it is higher from the bottom to :ean out. lfine ,o,.:"'e lower,


26 and T can lean out. T know,since we a.re speaking about it,


I know T happened to look over to the corner







6s 1


2


3


4


5


6


71~
Q Did you ever look down there to see if you could see the I


door of the implement window? A No, sir, I have not. That I
street


l wh.en it comes this way takes a turn this way a littlel


bit. If it was on that side of the street 1 think you I


would have a hard time to see it. I
MR· ROGERS. L think it is useless to consume time, because I


!


7 astraight -, line drawn by a surveyor will fix it absolutely.


8 THE COURT. No obj ection •


9 MR. ROGERS. 1 object to it as not redirect.


10 THE COURT· Objection sustained.


11 MR. FREDERICKS- 1 think the matter we want to interrogate


12 the witness about is covered.


13 ------


14


15 A L LEV Y,


16 called as~ a witness on behalf of the prosecution in


17 rebuttal, being first duly sworn, testified as follows:


18 DIRECT EXAMINAT ION.


19 MR' FREDE? IC KS • Q What is your name? A Al Levy.


Q What is your business? A Res taur ant •


Q Wl:ere do you reside? A <brner of 8th and Union Avenue.


Q How long have you lived in Los Angeles? A 25 years.


Q Do you know one Charles O. Hawley? A Yes, sir.


Q Row long have you known him, about? A Oh, 2 or :3 or


20


21


22


23


24
25 4 years, maybe longer.


26 Q Did you ever tell him pr ior to the election las t year,
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I
I
I


No,A


We object to


Cross-examine.


Want the question reread?


CROSS-EXAMINATION.


THE COURT.


Liciuor interests and the Goo~ Government party?


THE COURT. Restored.


city election, that there was an· alliance between the


MR· APPEL. NO, your Honor, I understand it.


sir.


MR • APPEL. Wait a momen t--now, you wait--


THE COURT. Mr. f~evy, the gentleman wants to obj ect to your


answer. They wish to make therecord, and you be careful


~ot to answer until you have given them a chance to object.


THEWITNESS. All right.


MR. ROGERS. Q Did you understand, Mr. Levy, that quest ion


that you were asked?


MR. FORD. We object to that as irrelevant and immaterial,


the witness is presumed to understand the English language


MR' FREDF~RICKS. The answer is "No, sir."


the question on the ground that it is incompetent, irrelevan


and immaterial and not the sUbject of contradiction, because


it is collateral, not a substantive fact brought out inthe


evidence by the defense and it is not rebuttal.


MR· FREDERICKS' The Court will remember--


THE COURT. Objection overr ule d •


MR. APPEL· We take an exception.


MR. FREDERICKS. And the answer is restored?
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1


MR. ROGERS. 'Read it to him.
2


was an alliance ~


or form.


question?


Do you want me to go at it again? '1hey were,


•
Q Yes. A Yes, sir.


Q Well, now, Mr. Levy, you are no t tes t ify ing th at there


was not any such alliance, are you?


MR • FORD. We object to t¥at as incon,petent, irrelevant and


they?


immaterial, whether there was any such alliance or not,


the quest ion is, did thewi tness tell 1h. Fawley that ther e


in other words, they could not serve booze, isn't that s07


UR·,FORD. We object to that language--


MR. ROGERS. ~. Levy and 1 have known each other for 20


THE COURT. Objection overruled.


A Not being in politics at that time, sir, 1 had no


knowledge of what was transpiring at all in any way, shape


THE COURT. Read the question, Mr. Smith.


(Last question read. )


}.ffi • ROGERS. Q You unders tood it? A -Did 1 understand the


Q NOW, let me ask you--l dislike to do this, but 1 think


1 will have to--they had taken your license away, hadn ' t


they? A Yes, sir.


Q And they were not allowing you to furnish alooholic or


liquid refreshments accompanying the more solid refreshments


for which you have such a reputation, they were not, were
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1 do not think slang is showing the proper respect to the


THE COURT· 1 expect it is directed to the probability or


any way, shape or form, it is immater ial •


1 do not want to break into your private


THE COURT. yes, sir.


A That 1 had nothing to do With the Third street restaurant


affaire at all, what 1 want to ge: at is this:


was closed up for the sale of liquor'? A No, sir.


improbability of this witness having made a statement.


Objection overruled.


ye.ars.


court.


MR • ROGERS.


1181 I


I
MR. FORD. That is no~ the point, let me make my objection. I


I
I


"


THE COURT. The question before the court is one to be
• !


answered, and that is the first question propounded,. and thei
I


only one before the court. Counsel cannot ask two questions


a great many years, wasn ' t that so?


MR. FORD. We obj ect to that as incompetent, irrel evan t and


iwmaterial and inquiring into the witnessts private


business which does not show his relation to the case in


at the same time.· You understand the question, ;;1r. Levy?


A Yes, sir, and 1 will have to answer that question in my


ovm way if the court will permit me.
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1 That is t for a long time the license was taken away? I


2 A 'NOt sir t if you will pardon me again, that is not in


3 order.


4 Q Go "ahead. A The I icense was taken away fron] me and


5 turned over to Mr. Christopher t but the sale of liquor always


6 continued in ~he establishment.


7 Q And when the license was taken away from you, then you


8 carne back, at Mr. Alexander's direction, and resumed the


9 management of the place? A NOt sir, you are mistaken.


10 Q Wellt you are now interested in it? A 1 am working


11 there.


12 . QWha t 1 want to ask is this t Mr. Levy: When they took


13 that licenss away they made an attack on you personally t


14 didn, t they t whether it was justified or not people may


15 differ, 1 do not think it wast neither do a good many of I


16 your friends, but there was an attack made on you per- II


17 sonally and they took the license away and they turned it. I


18 over to L J Christopher and then after Alexander's slection I


19 the license was restoredt isn,t that SOt and you were per-


20 mitted to go back into the place? A No, you have got that


21 wrongt Mr. Rogers.
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1 Q. v~sn't it true about ~ohn prink -- A
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I don't know


2 anything a bou t ,TOhn prink, but you are mi staken.


3 0. rsn't it the fact they took John Prink's license away


4 from him and John ~rink had his license restored after


5 election"


6 11m FORD: \~Te Qbj ect to that


7 TIfF r.OURT: That is getting outside of that, you are examin


8 ing into his o~~ place --


9 1m AnpFL: We can l~y the foundation for this,we can show,


10 your Honor, that two' restaurants together, ,Tohn Brink and


11 Levy's place, 'were not selling liquor and they ,:,ere, like


12 other gentlemen interested in puhlic things like that, they


13 were keeping their eyes open as to what was going to happen,


14 and election time is a pretty good time, especially these


15 days, a. good time to find out 'whether there Inay be a chanc e


16 to:'esume a license provided they ,ioined the band.


17 TIfF. r.mJR'l': Vrell, the court ~s giving you a broad leeway


18 as to this particular place.


19 }ffi FRFDPRIr.KS: T think,your }fonor, t.here is no question


20 pending, a.nd even if they wi sh to show vfua t they say they


21 do, it would he immateri;;.l, because here are people- who are


22 in that --


23 TIfF r.OURT: The court has stated they will not be allowed


24 to show it, exc ept thi s parti cular plac e in v,hich ~Jr Levy


25 says he was at one time interested a.nd \'l.l:d ch bears hi sn


26 !·iR ?RFD17RTr.KS: The question at issue is 'Whether ~"r Levy
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1 ever told Yr Hawle~r that there was ':tn a,llianc e "h etween the


2 liquor interests and the Good Government party.


3 THE GOURT: Precisely.


4 ME ROGFRS: Now, ur Levy, you know perfectly well, don't


5 you, that there vas 2. deal fixed up ;;.bout, oh, say a week


6 or ten days before the last ci ty election, vfu.ereby the so-


7 called liquor interests got in "hehind the band \'\lagon, 1lIrr


8 Alexander's, clon't you" You know that, don't you"


9 A


10 q.


11 q,


PositivFly not, sfur.


You don't know it'" A No sir.


You didn't even hear it"


12 Jm FRFDFRH~KS: That is objected to as incompetent, irrele-


13 t · t" 1 d dvan , lmma erla_, a rea y answere •


14 ME ROGTRS: ])on't you know the word 'Nent dOMl the line,in


15 political, phrase, and political me.;ning, the word went dovvn


16 the line a.bout ten days before election to get behind Alex


17 ander"


181m 7RFDFRIr.KS: We object to that upon the ground it has


19 already been ans wered, :r;osi tivcly.


20 ~{F ~OURT: Objection overruled. Answer the question.


21 A I do not, positively, know thcre ~as any such word


22 passed do~n the line, sir.


23 Q,


24


You don't know there v~s" A No sir, positively not.


'NO'N,did you ever have a conversation with 'Hr Harriman,


25 yourself, preliminary to that election"


26 1ffi FORD: We object to that as irre~evant, immaterial.
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2


TH:F rOURT: Obj ection overruled.


A I vas jntroduced to 1;fr ,Tob Harriman.
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3 0, ~ell, subsequent to the introduction did you and Jfr


4 Harriman have a conversa tiop about whether or not if you,


5 a~mong others could be restored to fa~or and the liquor inter1


6 ests properly.taken care of in the event 1lfr Harriman was I


7 elected, that possi1)ly there might De some support from the


8 li quor interests of J'rr Harriman? nidn I t you have some con-


9 sultati on like that? I ;:',m no t giving you the exact words,


10 but the purport of it, wi th 1i1rr Harriman?


111m FREDERICKS: That would be immaterial under the issue,


12 and we therefore object to it upon' that ground. The ques


13 tion is not villether there 'WaS an alliance between the liquor


14 interests and l1"r narrj,1T'an


15 1ill FORD: The question is not whether there was an


16 alliance between l1"r Alexander and the liquor interests, the


17 question .is, did this witness tell nr Hawley?


18 TIfF rOURT: Ob,iection sustained, on that ground.


191m ROGFRS: I purpose to show by that question there vas an


23


effort made along about ten days before election by not


only vmat is kno\'m as the liquor interests, the ~oyal .Arch


and people of that kjnd, to make a deal ",lith Trarrjrnan, and


they could not make it, so they went and made it ~~th Alex-


24 andere I think anyoody who knows ~nything aoout political


25 history knows that those matters had to come, as politics


26 ordinarily go, possibly with a lid on, a little hit, and I







perfected, they got in behind the other band wagon. We


have alm been)n politics a little ourselves.


he would assume in the event he was elected


and made some inquiries as to Hr Harriman's


7192 I
wi th ttr Harriman i


attitude Wh~t'h9herel
~ifayor, and


arrangement
I


I
I


i
Iimpeachmen t"Vhat is this,a foundation for


pur~ose to show ~}rr Levy had a coneultation


not geing a satisfactory agreement made, or


THE r,OURT:


1


2


3


4


5


6


7


8 1ffi ROGERS: :rIo sir.


9 1m FRFDFRICKS: That does not connect at all.


101m AP"PFL: He said he was not j.n pol:i tics and we v.ant to


11 sho'lN he was in politics.


12 THF r.OURT: Yes, upon that theory you can have it.


13 HR FORD: We would like to be heard. This v'ii tness may not


14 be in poli tics, yet he may have been exercising the fran-


15 chise which every voter has a right to do I don,t know


16 vihether he saw Hr Harriman or not, but he is en ti tled to


17 express his Ie rsonal views, and if he asked 1fr narriman


18 "mat these views were on the liquor question that would not


19 prove there was an alliance between the Good Government


20 forces and the inquor interests generallY,and it is too


21 remote, so remote .;"S to be absolutely immaterial, no


22 relevancy vfuatever, and it is certainly not "ross-


23 examination,c,nd it is certainly going mighty far afield for


24 the purpose of attacking the witness' testimony that he


25 never had a conversation vii th Yr Hawley in vihich he s.;,id


26 there was ;;.,n allir."nce between the liquor jntf'rests ;;..nd


Good Government people on ]""onday, eigbt days 5R~;h,9t:f
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electi on.


THY" ""OURT:


i. t.
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Monday the 27th of November.


T think the question is proper, ~nd let us have


•
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v iews in a signed statement in a paper, don t t you remenber


that?


MR • FREDF:IUCKS. ~hat is objected to on the ground it is


absolutely incompetent, irrelevant and immaterial for any


you remember ask ing or CRll ing Mr. Farr iman into your


restaurant, Mr. Levy, and asking hin, what position he was


going to take as Mayor, just about this time, just a few


days before this November 28th, just before this time,


May it please the court, here is apurposes whatsoever.


asking him what his position would be with respect to the l'


liquor interests, and among others, your matter, and he told
Iyou he would not answer you privately but would pUblish his I


I
I


man running for office talking to another man wno has a .


fote, and it seems to me that it is, inview of the fact of


the previous answers of the witness, that the question is


absolutely immaterial.


TEE COURT. This is not asked for the purpose of impeach


ment or laying the foundation for impeachment.


MR. APPEL· We have a right to rebuttal and we have a right


to show he was a participatant in that arrangement.


THE COURT. 1 have decided your way, Mr. Appel, go ahead.


Read the question.


(Last question read. )


A The nature' of the conversat ion 1 had with Mr. Job


Harriman- at that time, 1 do not positively remember.


Q Well, now, let me refresh your recollection. Don't
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1 MR. ROGERS. He has stated he was not in politics and that


2 is" the reason he did not make any such statement and 1 am


3 show~ng now that this grounds or his premise or the


4 reason volunteered by hin-Jself for his position and view are


5 without foundation, that he was in politics, and connected


6 in politics at that time.


7 lAR. FREDF:RICKS. He didn I t qualify his statement that he


8 never had such a conversation with Mr. Hawley in any way,


9 shape or form with the statement that he was not in politics


10 at that time.


\


11 MR. APPEL. He gave that as a reason why he did not.


12 MR. FREDERICKS. No, he didn 1 t give that as a reason, he


13 stated that as a fact, in answering another question.


14 JAR. APPEL. 1 know he gave that as to one of the reasons,


15 if a man says, "1 was not in politics, 1 was not concerned ,
I


16 in those questions, It and we go on and show he was in pOlitiC~,
t


17 and we show they did talk to one another about the SUbject, I


18 that will show he Was interested in the SUbject, there we


19 con.mence to shade down his statement a little bit, and then


20 if we bring others to show he had a conference with other


21 liquor rr.en and that the word went around--we can probably


22 put some waiters on the stand at his own place, he passed th


23 word, "Now, sWi~ch over to Alexander," then we show it and


24 we shade that down a little and after a while we will show


25 up tha t in fact he was doing tbejvork, a res taurant th at is


26 more interested in making money out of booze than out of







1 salads, for years and years, that depends on the
71~


great


2 an~unt of liquor sold there--


3 MR. FREDERICMS· What has that got to do with the question?


4 I MR. APPEL. It would not be likely that the man at the


5 head of it, the man, that his name belonged to the Christo


6 phers place, ~nown as Levy's Great Restaurant, would not


7 he be likely to take some interest in anything that would


8 touch t~e bus iness , whether lawfully or unl awfully, wh~her


.
9 legally or illegally, that is not the question, that is not


10 the question, anything that would show the fact, and


11 naturally ~r. Levy and his place would naturally interest


12 him, and to say he would not be interested in politics, we


13 touch his pocket and touch his bus iness, and tha t on the


14 face of it is somewhat shady, and therefore we have aright


15 t,:o go into that.


16 MR • FORD· lwant to correct the statement made by the Court


17 and also counsel for the defendant. 1 may have misunder


18 stood the court, but it was made by couijsel for defendant.


19 The witness was asked one question as to whether or not he


20 had a conversation and he answered he did not, and later


21 on he was asked this question, "Did wou not know qS a fact


22 that the Good Government forces had made an alliance with t e


23 Liquor people?" And he said, "1 dontt know that, 1 was


24 not interested· in politics at that time, " and he answered


25 that he was not in politics in reply to the question as


26 I to his knowledge as to whether or not there was a comb ina-


I
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tion between the liquor interests and Alexander, but did


not reply or qual ify his answer to Mr, ~awley, and we want


to object further to the present question, your Honor, on th


ground nofo>undation has been laid showing that ='l.r. Levy


was at the restaurant at that time and in control of the


restaurant at'any time between August and the 20th of


December,


THE COURT, Now, gentlemen, let us not get into a matter


of discussing this question any further, The Court has


already ruled and will continue to rule that so far as


this wi tness 's relation to the institution that bears


his name, the connect ion that he mayor may no t have had,


that the evidence should shaN the political situation, is


competent evidence here. 1 amaatiefied that is the correct


rule and you can have that ruling and take any advantage 'of


it, but it seems to me we are consuming unnecessary time


in arguing an objection to each and every question along


that line, 1 am satisfied the ruling is correct. Objection


overruled. Answer the question.


MR. ROGERS. He will read it for you.


(Question read. )


A 1 do not remember that conversation.


Q MR, ROGERS. You would not say it did not happen, Mr.


fevy? A Sir?


Q You would not say it did not happen, would you"/ A


would not like to say that it did happen. The only
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that 1 can remember seeing Mr. ~arriman in my. place was


2 when he was brought inj by Mr. Hawley and introduced by Mr.


3 Hawley to me.


4'


5


6 •


7


8


9 ..


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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I







Upon this subject wasn't it, wasn't the1


2 upon this very sul)j ect" A


71~
conversation I


I don't really rememb er, I


3 don't think it was.


4 Q, Vhat ~~s the conversation on? A I couldn't tell you,


5 sir.


6 You couldn't tell? A I couldn't tell you.


7 0, Then Hawley brought Harriman in there, and you knew


8 Harriman V'as running for 1.'ayor':> A Certainly.


9 And you di.dn't know vihat you talked about" A Oh, I


10 don't remember.


11 Q, Don't you remember that the matter of the future of


12 your place, that is the place l)earing your name and the


13 future of yourself, connected with it, v~s the subject of


14 discussinnthere between Hr Hawley and ~rr Farriman and


How,rrayorAlexander had sa.id then I bad he not, to your


15


16


yourself"


Q


A 1fore than likely it might have been.


17 knowledge, that is, it had been so reported to you, that


18 ~,,"ayor Alexander had said before that time that the plac e


19 could not be run if you had a.ny rersonal connection with it?
I


20 A well, I was not up at the meeting of the Poa.rd of


21 ~olice ~o~~issioners, so I don't know.


22 Put j. sn' tit a fact that you retired from your plac e


23 ostensibly, d.t least, under the directions of the v-a.yor,and


24 toyour knovlledge -- I don't say you 'were there and heard it,


25 but to your knov!l edge' said that th e plac e could not run j f


26 you had nersonal connection with it?
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2


1m FORD: If the court please,


testified that the license ~as
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the. wi tness has a~lready I


taken av~y and that covers


3 the sub~i ect.


1m FRFDFRT rKS : A long time b efo re.


question. A


4


5


6


7


8


THF. ("OURT:


1m AP'PFL:


:MR ROGFRS:


Objection overruled.


It has be en running just the same.•
The court overrules the objection. Answer the


Well, When the license v~s revoked for me I


I


I


9 was supposed to r~tire and get out, Which at that time T did


10 Q, Well now, sinc e ',fayor Alexander came back you have been


11 in charge , haven't you t;l


12 ~ffi FRFDERTCKS: That is objected to on the ground jt is


13 immaterial.


14 TIfF rOURT: Objection overruled.


15 MR FR:F'DTR leKS: Long aft er thi s a. ffai l' •


16 ],ffi ROGFRS: Possi_bly the vd tness might be re rmi tted to


17 answer, we all knovv ~lfr Levy is quj te capable of under-


18 standing and answering for himself.


19 MR FRFDRRH~KS: J am talking to the rourt.


20 tm ROGERS: v~thout any assistance --


21 'HR F0RD: We are not trying to assist him, VIe are trying


22 to exclude what ~€ think is immaterial testimony.


23 TIrF COURT: You are quite right in making your objection.


241m ifORD: I do no t likw to be scolded for w.aking it.


25 MR ROG7RS: 'would you like to have the question read?


26 A Yes sir.







1 J!R ROGFRS: Read it.


2 . (Question read. )


3 A S~nce lfayor Alexander went into the office the last


4 time I have been back.
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I


5 0, Yes. A Yes sir, I have heen hack, but I went hack


6 vdthout asking.anybody.


7 0 Well, you didn't have to, it v~s so thoroughly under-


8 stood there 'WaS no necessity for asking, isn't that true?


9 MR FRFDFRICK8: That is objected to as immaterial, incompe-


10 tent, irrelevant, fully answered/


11 THF rOURT: Ob,i ection overruled.


12 MR FRFDFRICKS: How can a man say it was fully understood?


13 Well, 03,11 ri gh t


141m FORD: Answer the question. Read the question.


15 (Q,uestion read. ) A I never had any understanding in


16 any manner, shape or form, ....d th Mayor Alexander in my whole


17 life.


18 MR ROG:FRS: :Mr levy, you didn't have to have, did you?


19 You knew perfectly well that after the deal you made ';Ii th


20 him you 'were going to be aJ.lowed to run that restatirant,
21 .again and you n ever saw him and didn't have to see him,


22 you went back and took charge? A In answer to that, T want


23 you to di'stinctly understa.nd there vas never any under-


24 standing hetween 'JI'I'ayorAlex.:.,nder ;::~nd myself.


25 TIfF (lOURT: Will y'ou ....ant more than two or three minutes'"


26 T'rR ROGFRS: NO,;1 ust one or two questi ons more.







1


2


3


4
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6
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Q, Isn't it true, that after Hayor Alexander had taken I


av~y your license you secured in the Moose, a lodge periOdi-,


cal, the publication of an ctXticle denouncing Mayor Alex


ander for tak;ing away your license? I
1/fR FORD: We obj ect to any question being as}ced the wi tness I


about any docu]TI.ent, until the document is sho'1l'l'n. I


7 MR A'PPFL: Let us finish tbe question.


8 1"rn wORD: We obj ect to the questi.on 1)eing a.sked.


9 TIfF rOURT: Let us get the questi~n.


101m ROG:FRS: It is not Cl. rn..atter of the contents of the


11 article.


15 we can determine concerning the document.


16


17


18


19


20


21


'MR ROGFRS~ And .oSter securing the puna-ica.tion of an a.rticlel,


J don't state its contents, rut simply say to you it V'.'d.S an I
i


article denouncing l'fayor Alexander, for ta.kihg aVlay your I


license, you went to the punlishers of the Moose and told


them to let go on Alexander and not to hammer him any


further.


22 ~."R "!fORD: Vre obj ect to that upon the ground the document


23 has not been shovm to counsel.


24 MR FRFDFRlrKS: .Also the time is indefinjte, does not state


25 the time and circumstance, does not tend in any way to im-


26 peach the witness, no foundation laid.







attempt to lay the foundation for impeachment upon an


7~
TIfE COURT: The time ought to be at least approximated. I


lrn·ROGFR8: Now, the time when the article v~s published,


of course, ~as immediately after the revocation of your


license, or vdthin a couple of weeks, but the time I refer


to when you went to them and told them to let go on him VIaS


on or ab~ut the 25th day of November, 1911.


MR FORn: Your HOnor please, we object to any questions


being asked this ~~tness concerning the publication of an


article on the ground no foundation has been laid, the


article has not been sho\m to USj on the further ground


that the foundation as to time, place, and persons present


has not been laid, and further,on the ground it is an


irrelevan t a.nd i.mmaterial subj ect and a 1T1.atter concerning


~ich testimony in sur-rebuttal cannot be given, being purel


collateral.


THE COURT: I am awfully glad to have your endorsement of


yesterday's ruling on that subject.


1m FOP.D: Your Honor, I endorse it insofar as the matter is


merely collateral, I do not endorse it and do not think it


is the law,notwithstanding your Honor's ruling.


TI{F COURT: I thought you had endorsed it.


1m H'RJi'D"HRrCKS: It is the law in this case ;:"nd we endorse


the law in this case.


TIfF COURT: T do not think, however, that this calls for


the contents of a written doclAment,lJut calls for a fact
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2


3


4


5


concerning his arocurement of certain policies in that ::~~rl
llR.FORD: If the Court please, the very question contains


this: II Didn't you publish an arti~le,the contents of Which II


was denunciatory of Hayor Alexander':lll And then, ''Didn't you


stop that denouncementn~


6 THE COURT: L~t us see if the question is that. ret me get


7 that.


8. MR FORD: The very <pes tion assumes j t denounc es him.


9 TIfE COURT: Let me get that.


10 NR ROGFRS: I ought not to obJect to producing the article,


11 because it bears me out in some way.


12 l"!!R FORD: That is the "best 'Nay.


13 TIfF ("OURT: I guess, under the circumstances ,you bett er pro-


14 duce it. (}entlemen of the .iury, bearing in mind your admon-


15 ition we vdll take a recess of five minutes.


16 llR FR~FRICKS: I have another \ntness vmo has ~djourned


17 court to come here.


18 lffi ROGFRS: I do not think I vdll finish for five minutes.


19 TIrE COURT: The jury want a recess. we vdll take a recess


20 for five minutes.


21 (After recess.)


22 (Last question read by the reporter. )


23 1ffi FRRDFRICKS: I think that o"bj ection VlaS sustained to


26 THE ("OURT: Yes.


24 that, wasn't it, on t.he ground the article its elf v.,ras the


25 best evidence~







1


2


1m ROGFRS:


lic ens e "'.as


. 7~
)tr Levy, you know for a fact that .Tohn "prink"s I
taken away from him and that he supported Mr


3 Harriman up until approximatelyth:e 28th day of Novem1)er orr'


4 the 27th day of lTovem1) er, and then he commenc ed to support


5 Ur Alexander? Not only got his license 1)ack after election,


6


7


but established a new and more elegant place on Spring
•


street in addition to getting his original license back?


8 1m FRFDFRICKS: Ob.i ected to upon the ground it is immater


9 ial and hearsay.


10 THF r.OURT: Objection sustained.


11 1m ROGERS: 'P"ell now,You knew lilT HawleY,didn't you,at this


12 time? A Yes sir.


13 0, Well, you saw him wi th .,.-r Harriman along about this


14 time,didn't you? A Yes sir.


15 You saw:Mr Harriman more than once" A I don't remembe


16 \mether I saw the gentleman either once or twice.


You used to talk with people that you know, make your-


You saw 1Ifr Hawley; he used to patronize your place from


You were in there occasionally? A In and out.


\!rell now, are you right sure there vasn I t some thing you


Always tri eel t •


Yes sir.


self pleasant and agreeable, as a rule" A


time to time? A


17


18


19


20


21


22


23 said, no matter what it rr'ay have been, the ,;vords of it,


24 are you right sure there 'thSn Its omething that was said


25 to this effect, that you thoug..h.t you would be right after


26 elecftion?







1 1m FRFD:PRICKS: To Hr Hawley?


2 lm·ROGFRS: To ~.IT Hawley? A I don't think so.


3 Q,


4 A


5 Q,


well,didn't you tell quite a number of peopl.e?


No sir.


well,some of those Whom you could trust?


6


7


:MR FORD:


1Iffi ROGFR S :


We object to that as irrelevant and immaterial.•
Tell them you thoue-ht you would be all right


8 after election, alo~g about this time }'!"r Levy"


9 1m FORD: Ob.i ected to upon the ground it is incompetent,


10 irrelevant and immaterial, ~nd further it is attempting to


11 impeach the wi thess l')y a statement alleged to have been


12 made vrlthout laYing the foundation at the time or place


. 13 and persons present. The person to \W10m it was said, to


14 which the "'°rl tness is entitled to know.


15 TIfF COURT: Objection overruled. A At that time I con


16 sidered a silent tongue was the wisest head; the less I


17 said was the easiest remedY_


18 1.f.R ROGFRS: :Rut you kind of slipped it around among your


19 friends,didn't you, that after -- along about the 27th day


20 of november -- 26th day of :November, that you would be per


21 fectly satisfied if they could find it reconcilable with


22 their consciences to vote for Alexander, that you thought


26 tempting to c ross-examine the witness upon c-n immaterial


23 you were all right on that, as you subsequently ~roved to


24 l·ffi FORD: Obj ec ted to upon the ground i ti s incompetent,


25 irrelevant ahd immaterial, and not cross-examination; at-
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1 matter; attempting to impeach him upon an immaterial matter;


2 attempting to impeach him without layihg ~ny foundation as


3 to time, place and persons present.


4 ~rF COURT: I think ~~ are getting pretty far afield on that


5 question, gentlemen. Obj ection sustained.


6 MR ROGFRS: Vnen we get into politics we are very rarely•
7 able to prove directness. One of the elements of politics,


8 particularly municipal politics, and particularly the branch


9 of municipal politics that relates to liquor licenses, we


10 are almost never able to arrive at it directly. We have to


11 do it kind of as it is originally done, by getting under


12 cover a little bit. T suppose if your Honor sustains the


13 obj ection I can put it in another VlaY.


14 ~rF ("'OURT: Objection sustained.


15 1lR ROGFRS: Well,What did you talk vr.ith 'Hawley about ,anyhow,


16 along about that time?


17 jim 'FREDF'RICKS: Objected to upon the ground that it assumes


18 a fact not in evidence.


19 ~rF COURT: Object jon overruled.


20 A V1hat did I talk to Hr Hawley about?


21 MR nOGFRS: .Along about that time,,,-fuen he brought Harriman


22 in and other times along about then? A I couldn't really


23 tell you any of the conversation.


24 Q. Well, the matter uppermost in your mind at the time you


25 used to converse wi th Harriman and lrawley \Vas getting


26 license matter straightened out, ~sn't it? A well,
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1 know.


2 Q, • Well ,that was the matter? A Might be that Mr Hawley


3 may have suggested to me,for all I can rememrJer.


4 Q liT'aybe he might? A Maybe he might.


5 ~ And '"-hen he might have suggested to you that maybe you


6 could get your. license 1)ack if you supported Harriman,


7 and then vmen he found you were not going to, and that you


8 were going to get your license back the other \~y, you


9 don't think he got it in his head that maybe you had IIl&.de a


10 little deal, too?


111m FRFDFRICKS: That is objected to as assuming a fact not


12 in evidence, that he ev'er go.t his license back or that he


13 didn't support Harriman.


141m. ROG-FRS: I don't mean get his license back. I mean


15: getting permission to go back there and have charge of his


16 place.


17 NR FORD: Obj ected to upon the further ground it calls for


18 a conclusion, on the part of this wi tness, 'What Ha'wley might


19 have thought.


20 THE ('OURT: I think it is. Obj ection sustained.


21 MR TIARROW: That is the only ques ti on in it. iDhat Jfr Hawley


22 thought. No claim that this man ever made any direct state


23 ment to . 1fr Hawley.


24 1ffi L;"ORD: Hawley said so.


25 MR DARRmrT: Hawley didn't say so.


26 TIfF ('!OURT: How can this witness testify


thought?
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1 1~ DARROW: The question is \W1ether anything VBS said from


2 vlhich he might draw the inference. There is no claim that


3 ltiliis witness made any direct statement to 1Jr nawley.


4 TIlE ~OURT: T don't think this witness can testify to What


5 ~lr Hawley may have thought or may not have thought.


6 1m ROGFRS: Now, 1·'!'r Levy, you kind 0 f support ed Harriman
•


7 for awhile, and then the last six or eight days in the cam


8 paign you supported Alexander, isn't that so~


9 NI'R ffi];"]}H'RI~KS: Obj ected to upon the ground it is immaterial,


10


11


12
1
I


13


14


15


16


incompetent and unfair.


1m ROGRRS: T don't mnt to be unfair. \9hy unfair?


MR FRFDFRTCKS: Unfair to requi re M'r Levy to state who he


supported. We have an Australian ballot for the purpose


of permitting a man to vote for v.hom his conscience dic-


tates, and not to be trammeled or exposed in any ~y to any


one else.
17 THE ~OURT: Ob,i ection overruled.


18 lffi FORD: The election law provides he shall not be interro-


19 gated.


20 TIfF r,OURT: The question doesn't ask him how he voted;asks


21 him VIDO he supported.


22 1ffi ROGFRS: Answer. it ,Mr Levy. A Vb.y it is six of one


A I didn't think IYOU don't know that you did?Q,26


23 and half a dozen of another. I stated before I didn't mix


24 politics. T don't rememl)er Whether J told any of my friends


25 Who I v.as going to support or Who I vas not going to
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in fact I am almott positive I didn't.


Q, • Did some of tho se ",mo were repres enting you do it? .


MR FORD: We object to that as calling for hearsaY,incompe-


tent, irrelevant and immaterial, and not cross-eX?~ination.


MR FREDERICKS: Assumihg that anyone represented him.


THE r,OURT: Obj ection sustained.


1m ROGERS: Isn't it a fact that you contributed ind~ectly,


not directly, but indirectly some money to the fund Which


was subsequently used for the election of Mayor Alexander?


~lm FORD..:: Ob,iected to as incompetent, irrelevant and


immatet1al and not cross-examination.


THE COURT: Obj ectionoverruled.l·;~.A Not one soli tary cent.


tffi ROGFRS: Didn't the place dovm there contribute to the


fund of the Royal Arch,~aich fund was used for the election


of ],fayor Alexander on election day.


'lffi FRJIDFRIr!KS: TRat is not a fair question. 'Which fund was


used, is a statement of lIT Rogers, and the question to the


'litness is, "didn't your place contribute to the Royal Arch".


We object to ~e question upon the ground it is compund.


~fE r!OURT: Objection overruled. Answer the question.


A We are members of the Royal Arch, have been for many


years. vha t .they do .wi th the money I do not know.


23 1ill ROGRRS: You know the Royal Arch supported Hayor Alexan


24 der the last six days, don,t you, '1IJ'I' Levy, and it did not


25 support him before the last six days?


26 till FRRDTRICKS: Objected to upon the ground that it has


already l)een am wered. He says, V1b.at the Roya3£ wftiUich







1m FORD: The Court please, this \ritness has already testi-


1m ROGERS: Weren't you in consultation ,nth Tom Thompson


and rharley Last and Tom Rulo along about that time?


~ffi ROGFRS: Tom Rulo is a district deputy of the Royal Arch.


Tom Thompson is vmat you might 'call President of the Royal


I do not know.
7211l


I
I


I


Objected to upon the ground th~t it is


I don't know anything What the Royal Arch did,before


Vhat is that question again?


(Last question read by the reporter. )


A


or afterwards, sir.
•


evidence, it is not material.


A


THE rOURT: Obj ection overruled.


Arch and General Last is a big gun in the Royal Arch.


TIrE COURT: ObjectiOn overruled.


~:m FREDFRTrKS: Those may be statements of counselj not


indefinite and immaterial.


:MR FREDFRICKS:


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17
18 fi ed he didn I t know vma t the Royal Arch vas doing.


19 1m APPFL: He \'\QS in consultation "r.ith them.


20 NR FRFDFRrr~KS: He might have been in consultation with them


21 about the price of lleer.


22 TIfF rOURT: Counsel .has a ri~ht to know, under the circum-


I vas not.


stances presented here.


tion wi th those four gentlemen tha t you mention?


The question, J understand, is that J v~s in consulta-A


23


24


25


26
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1 MR ROGERS: Or any of them? A I v.as not, sir.


2 Q. Not during the last part of the campaign at all"


3


4


A


0,


NO, sir.


NOr any part of the campaign? A Nor any part .of the


5 campaign.


6 1ffi ROGRR~: That is all.•
7 1m FRFDY'R leKS: Thatis all.


8


9 TIfF, COURT: Vhile we are vaitine, as the time of argument


10 is approaching, I have instructed the bailiff in view of


11 the fact that a number of members of the local bar of this


12 city have signified a d~sire to be II' esent, that the seats


13 within the rail during the argument will be entirely set


14 aside for the attorneys. They have been used by friends


15 of the defendant, but the lav~ers of the city have some


16 rights in the courtroom that must be regarded. Now the


17 defendant has any friends he vants to be present, as he has


18 had at different times, that requires more additimnal


19 reserved seats for that purpose, they will be procured.


20 His friends "r.i.ll be taken care of in that way•.


21 1m A~FL: Any members of our families are to be excluded,


22 your HOnor"


23 TIfF. COURT~ No sir, members of your farnilywill be given a


24 seat in the regular audience room.


251m DARROW: Your Honor, I had a conversation wi th youa mil


26 ago and on the strength of that I gave out some tickets.
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the rights of the bar.


it be reserved. I think it is only proper to recognize


If


And those people \rlll all be taken care of with


No chance of all being seated,any how.


I feel that the seats belong to the lawyers,


_.. --


those extra reserved seats.


one-tenth of the people come that want to come --


they have called for it and have asked for it and requested
•


THE COURT:


THE r.OURT:


1m ROGJfRS:
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B 0 R D W ELL,WALTER


1 do not mean meet him for the first


H 0 N.


Lincoln Steffens?


called as a witness on behalf of the prosecution in


rebuttal, having been firstly duly sworn, tea~ified as folIo s


DILRECT EXAM INATION •


•'MR· FREDERICKS Q State your name? A Walter Bordwell.


Q, Wher e d O(l y~u 1 iva? A In Los Angel es, Cal ifornia.


Q What is your oc lJupation ?A 1 am one of the 12


Judges of the Super ior Court of the State of California in


the County of Los Angeles.


Q State whether or not you were the jUdge who presided


over the McNamara case onthe trial last year? A lam.


Q Did you during that trial meet a man by the name of


time but did you meet him? A f did.


Q you remeIT;ber-_the record shows here, Judge, that the


pleas of gUilty were entered in the case of J B and


J J McNamara on December 1st, ,;vhich was Fr iday, the day


following Thanksgiving. Calling that to your attention,


19 .when did you firs t see Mr. Steffens in the cour t room or


20 anywhere in Los Angeles prior to that time? A On Thursday


21 the 23rd day of Noverrlber, 1911.


22 Q Just one week before Thanksgiving? A yes, sir.


23 Q And state whet1:er or not--state how many times you saw


24 him to converse with himteiore the 1st of 1!ovember--lst of
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And was one of them the 23rd, November 23rd, Thursday?


25 Dec ember?
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I


A Three times.







The following day.


A It was the fore part of


A yes, sir.


Q '\'Jhm was the next t{me? A


Q And when was the next time?


tl'e following week.


Q Monday, Tuesday or Wednesday? A ves, sir.


Q Did you at .any time discuss wi th Lincoln Steffens the'


question of the McNamaras pleading guilty?


~ffi· ROGERS. That is objected to as not having the proper


foundation laid, incompetent, irrelevant and iwmaterial and


not rebuttal. If it is impeachment, M4 Steffens ~as en


titled to have the language, the time, circumstances and


persons present presented to him, and as nearly as may be,


entitled to have an impeaching quest ion put to him. This


is meraly collateral, if your Honor please, sofar as the


rebut tal is cone erned, and so far as the defe 1t1l ant is con


cerned. Collataral to the main issue, and they having


interrogated him upon it in cross-examination of ~. Steffens


they are bound by his answers, unless it is under the


most--under the widest stretch of the rule, unless it be


by way of iTh~eachment, when the impeachment must be estab-


1 iahed the foundation mua t be shown.


MR • FORD' If the court please--


TEE COURT. Objection overruled.


VR • ROGERS. Except ion.


MR • FREDERICKS. Read the question.


( tas t quee t ion read by the r epor ter. )
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this,
..


Q. Prior to their plea? A 1 did not ..


Q Where was the first rr.e eting you had wi th him onthe


23rd? A lnthe court room in this building, immediately


southerly of the room we are now in, onthe same floor as


1
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A Pr ior to their plea, do you mean?
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Q Dur ing the interm ission or noon recess so Ie time?


A 12 0 tclock, as court adjourned.


Q, Was anything said by either of yeu at that time in


regard to the McNamaras pleading gUilty? A No, sir.


MR • APPEL' Wait a moment?


A 1 beg your parAon.


TEE COURT. Str ike out the answer.


MR. APPEL' We object upon the ground it is incompetent,


irrelevant and inlraterial; it is an attempt to contradict


the witness Steffens on a collateral rna tter, and it is not


binding upon the defendant, as to what conversations his


Honor had with Lincoln Steffens, not in the presence of the


defendant; a matter which wae introduced on a part of the I
defense in so far asthe actions of Mr. Steffens was only I


Ifor the purpose of showing the state of mind of the defend--


ant at a per iod of time wren it was c] aimed by the prosecu


tion that he had a propensity and motive for corrmitting


a crime; the declarations of M~ Steffens were only put


i rJ ev idence as explanatory of his action, and s imply show i


what cowmunications he made to the defendan t;
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2


3


and actscf MrSteffens, that_acted upon the mind of the


deferttlant; that in other respects any declarations'made


by Mr.'iStteffens or by bis Honor, Judge Bordwell, to him,
4 1


are hearsay. That whether it was a fact that they discussed


Was the question-- that was Friday the 24th of November?


the matter in question involving the question here:la


immater ial; i i is only what Steffens reported to Mr. Darrow


that is rraterial, therefore, it is collateral to any issue


in this cas e and not rebut tal. 1 t is an attempt to impeach


or contradict a witness upon a collateral matter, therefore,


it is improper to admit the evidence. Should not be


admi tted _


Q Was the question of the McNamaras pleading guilty dis


c ussed by eit her of you at that time?


MR- APpel. Wait a moment--we object to that upon each and


7


5


°6


THE COUD'. Objection overruled. The answer is restored.


MR • DARROW. Inaddi tion to that, your HOnor, the quest ion


has already been answered. This witness said that he had


15 1 no talk with him about it before they plead guilty.


16 MR. FREDERICKS. Weare now going into details. Now, the


17 next time--that meet ing was inthe. court room? A Yes, sir.


18 Q At adjournment? A yes, sir.


19 Q The next time you met him was where? A The following


20 day, 1 went to luncheon with him at the Nadeau Cafe.


21 Q And had lunch With him? A Yeq sir.


22 Q


23 A 1es , sir.
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1


s arre •


reasons stated insaid objection, Without repeati~ the


The rre e t irg


There was court thatA


Do you reme lliber Tuesday whether there was any court that


Iday or not, or tha t n:orn ing?


tried and to which 1 referred a moment ago,


Q


really took pfa ce--it was in the chambers, yes, that is so,


Q Have you any--are you able to say whether it was Mond/J,


Tuesday or VI ednesday '7 A l!~w ithout unqualif ied assurance


•
MR FREDERICKS. Q The rext meeting you had with hin:


w as either Monday, Tueeday or Wednesday of the next week,


you say? A Yes, sir.


THE COtRT. It will be so un,derstood. Objection overruled.


MR .Appel. We' t!k e an exception.


A Read the question.


(Last question read by the reporter. )


A' It was not.


morning but no session in the McNe~ara case. The time


from 9 unt il 11 0 1 clock of that morning, or possi bly ali ttl


was occupied by the court in hearing excuses offered by


veniremen, who had been summoned to appear that mornirg


at 9 o'clock to act as jurors.


Q Where was that meet irg? A In jJly chambers,


Q Here in the Hall of Records'7 A Yes, sir, the chambers


cdjoining the court room in which tre case was beiI"..g
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1 Q 1 believe the record shows and has been introduced


2 in 'evidence here, t lere was a session of court inthe after


3 noon? A My recolJection is that there was, yes, air •
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inclined to qualify my answer in some degree as to vhich


of those days. I think that incident took place, by stating


&ne of the days on which I am satisfied it did not take I


1


2


3


4


Very well, then. A If it is permissible,I am
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5


6


7


8


9


10


place, as I now think it over.


0, 'Vhat day was that? A Tuesday.
•


0, Then it was either J,Tonday or wednesday? A yes sir.


0, That conversation you say was in your chambers?


A Yes sir.


0, V'hat did he say and what did you say?


11 JViR DARROW: Your Honor, to that we ob.j ect. This question
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could only be for the impeachment of l""r Steffens, and the


exact question must be put to him the same qS any other


vrltness. It must be very evident9 a conversation which


might be injurious or might not between a third person and


this 'INi tness could not possjbly be introduced. Ire could


only be impeached, if there is an exact foundation put to


Steffens, and then thatquestion must be put to this vii tness 1


the same way.


20 MR ROGERS: wait a moment, let's put tha.t objection ih a


21 I egal way.


22 lffi ~APPFL: We object to the question and to the evidence


23 sought to be introduc ed by the qu estion on the ground it


24 is incompetent, irrelevant and immaterial and hearsay,


25 and not rebuttal, and attempting to contradict, if at a.ll,


26 the ~tness steffens, upon a collateral matter;
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1 upon the defendant, and it is an attempt to introduce h~rsai


2 evidence against this defendant, and if it is for the pur-


3 pose of impeachment, the time, place and circumstances,


4 and the exact language used in the conversation, is not


5 called to the attention of ~fr Steffens on the witness stand,


6 therefore no ~oundation has been laid, if it is an attempt


7 to impeach him,or contradict him on anything testified to.


8 }ffR FOP~: Now if the Court please, section 2051, provides


9 for one method --


10 MR AP"PFL: Wait a moment. The foundation also lacks - the


11 foundation is also lacking in that it does not appear from


12 the conversation or from the evidence or from the question,


13 that anything that was said between 3udge bordwell, if at all


14 upon the day mentioned in question, was ever communicated


15 t 0 the defendant, or that he acted upon that or in reference


16 to i tj that there is no evidence here upon the part of Hr


17 steffens or anyone, that this communication -- conversa-


18 tion between him and JUdge TIordwe11 upon that day was ever


19 communicated to the defendant, therefore it would be im-


20 material in any event at any stage of the case, either for


21 or against him.


22 TIfF rOURT: Objection overruled.


231m APPFL: Take an exception.


24 A Read the question. (Last question read by reporter.)


25 A iilien I Came back, at the expiration of the luncheon


26 period of that day, I found him just outside of the room
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that 1 was occupying then as my private chambers. He


accosted me there and requested permissinn to speak with me,


and.1 admitted him in to the room. He said there was a I
I


matter he wished to speak to me about, and I told him it va.~


2 0' clock and I mould convene court at onc e, and he would III


have to spealt very quickly. It was 2 0' clock. He said he
I


had been talking to Heyer Lissner and Tom Gib110n and some I


others about settling this case vrlthout the loss of life,


and dismissing all others. He got that far and I stopped


him. Told him he couldn't talk to me about the matter.


He said that he realized that he probably ought not to


do so, it va.s a delicate matter, arose to his feet and


started for the door, inquiring, however, if he mi~t come


14 back again, ;md I said no, he couldn't. He left then.
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•
CROSS -EXAMINATI ~N.


not cross-eX?Jn inat ion.


Why shut me off?MR· ROGERS.


not at any time or place than that mentioned by Harrington


MR. FREDERICKS. Cr oss ... examine.


Q And did you have any other conversation with him or


cohversations With him on that or any other sUbject than


you have narrated here, pr ior to the time when t 1-eee two


men had plead gUilty? Al did not.


MR • ROGERS. Q Did you ever meet him down at your clubi'


A Not pr ;lor to the first of De cember •


Q Did you ever meet him at the Alexandria? A Not prior


to the firs t of December.


in his direct exarr,i nat ion, whether or not Mr. narrow and he


had had conversations at the Hayward concerni:n@ulitbes.uhdleJn1i~


MR • FREDERICKS' Because the only matter 1 asked this


witness about was the time up to the time that these


men plead guilty, after that it is a matter of no interest.


MR·ROGERS. Possibly it would even test his recollection.


THE COURT· Objection sustained.


~m. APPEL. Why, your Honor, let us not cite authorities,


let us cite the incident of Mr. narrow being upon the stand


and he was allowe.d the other 6 ide to .as k him whether or
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MR. FREDERICKS. And ,confined to a time--


different conversations.


Q How many times did you meet him at the California Club?


A ~nce.


Q And how many times did you meet him at the Alexandria


potel? A once.


.
Now Judge Bordwell is upon the stand. 1 don 1 tknow any-


thing about the evidence l but if Judge Bordwell made any


declarations sUbsequent to the first day of December, any


where else in 1h ich he ever made any admission that he had
I


had some conversation with ~. Steffens prior to the first


subsequent to tha t conversation which ;&. Darrow denied•


but the examination in chief was confined to three


THE COURT. tS th~tyour purpose in asking?


MR. APPEL. 1 imagine it, 1 don't know, your Honor.


MR. ROGERS. It is at leas t pre liminary •


MR. APPEL. 1 don,t know, rot 1 imagir.le that would be the


only object.


THE COURT. It might be preliminary to such a statement, 1


grant you, upon that theory you can have the question,


day of December, isn't it cross-examination.


THE COURT • And, of course, the cross-examination as cross


examination must be confined to these three examinations,


unless for the puppose indicated. Read the quest ion.


(Lastuto questior.s and answer read.)


A 1 did.
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MR • ROGERS. It has been so testified.


following day--


MR ROGERS. Yes, sir, it has been so testified.


A 1 am prepared to answer the question.


ask
•


1 show you Defendant's Exhibit N l and 1 will


A I did.


Q


7~
Q Did you see, before it "Nas pUbl ished, any portion of


his article relating the facts and circu~stance8 of the


plea' of guilty? A He read i tto me •


Q Did you suggest alterations and corrections therein?


you if that is the article which he showed you or read


you and in which you suggested alterations or corrections?


MR' FREDERICKS. That is a published article, 1 suppose?


?viR • ROGERS. Yes, that is t he one 1 read.


MR' FORD. What exhibit is it?


MIi. ROGERS. N, 1 think.


THE COURT' 1 presume it will be necessary for the Witness


to read that over before answer ing the quest ion. It lacks


a moment of adjournment.


A If that is the article which appeared in the Express the
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21 MR' FREDERICKS. It is,


22 A Read the question again.


23 (Question read. )


24 A 1t is.


MR. ROGERS, Q Were the corrections and alterations which25
I26


1


you suggested made? A They were not.
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1 Q They were not. Where was that that it was shown


2 you, at the Alexandria or at the California Club?


3 MR • YREDERICKS. That is objected to upon the ground it


4 is assumed it was ever shown to him. He says it was


5 read to him.


6 Q 1 beg your. pardon, 1 misused the word, read to you?


7 A At the California Club.


8 Q Was it in prosess of preparation then or completed?


9 A It was completed.


10 Q Was Mr. Steffens at the California Club at your request?


11 A No.


12 Q Was he at your room at your invitation or request?


13 A After he came to the club 1 invited him to my room.


14


15 I


16 1


Q After he came to the club you invited him to your


room, and when was that? A That was about half past nine,


Friday evening, December 1, 1911.


17 Q When was i t you met him at the Al£xandr ia? A Mo nday


18 morning.


went there? A No, except as a possibility.


as a possibility, that you might see him, you went to the


Alexandria? A No, sir.


Q The succeeding N.onday mar ning ? A yes, sir, that would


be the 4th day of December, 1911.


Q You went tlier e to see him, didn t t you? A No, sir.


Q Did you have it in mind you would see him when you


-ell, then, haVing it in your mindQ, As a possibi1 i ty •
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.
there and went in.


72~
Q Did you have other business there? A 1 was passing by


Q For What purpose? A JBt to go through the lobby,


thinking perhaps 1 might meet the gentleman •


Q In hopes you might meet the gentleman, then you had


it in view to- see him when you passed through the lobby?


A If 1 should happen to meet him, yes.


Q And you did happen to meet him? A I did.


Q Did you go to his room? A 1 did not.


Q Where was your conversation with Mr. Steffens when


you happened through the lobby of the Aexandr ia and chanced


upon him, if 1 may so say? A Read the quest ion.


(Question read. )


A Tn the lobby of the Alexandria.


15, Q Any person there present besides you two, 1 mean not


16 the passersby or those who stand about there, but those


17 who were present at the conversation itself? A No person.


18 Q Who was with him at the California Club when you saw


19 him and' inv it ed him to your room? A No person.


20 Q Was he there as a guest of anyone that you knew?
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21 A No, sir.


22 Q And. when you say you invi ted himto your room, you mean


23 your lodging quarters, @. you not? A yes, sir.


24 Q Did you know he was going to be in the club? A yes,


25 sir.


26 Q How did you know? A Ue telephoned~: was coming.
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1 Q And thereupon you met him in the guest quarters of your


2 club and took ~im to your private room? A Yes, ~.


3 Q W1?at time did he telephone you he was coming? A Tele


4 I phoned me first about half past five and then again


5 about half past eight or a quarter of nine.


6 Q The subje ct under consideration at the 8alifornia Club


7 \vas the matter of the article which he had prepared, con


8 c erning the McNamaras? A It was.


9 Q Anything else? A No, not specifically; incidentally


10 probably some matters were talked about.


11 Q What was the first time th~ you met him, were you intro-


12 duced to him or he to you, rather? A No, sir.


13 Q lld he seek your acquaintance? A No, sir.


14 Q Did you seek his? A l,sought his. 1 sought to meet


15 him at that tine, 1 knew him lE fore.


16 Q You sought to meet him, you called him up to your bench


17 or into your chambers? A No, 1 spoke to ;'dr. Darrow and aske


18 him where S:tteffense was and he says, "He is right here."


19 1 says, "Er ing him up" , and he brought him to me at the


20 chambers door' inthe court room, by the jury box.


21 Q Then the second meeting that you have spoken of, was


22 that where you went down to the Nadeau and took what


23 t hey call luncheon down there? A 1 took a luncheon.


24 Q 1 was merely joshing' the restaurant, 1 had occasion to


25 take luncheon there myself, but \Vhat T was getting at was,


26 at whose invitation or suggestion was it, your going down r"
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of (,ir. Steffens.


Q You were his guest, then, on that occasion? A yes, sir;


1 was.


Q Was the JvbNamara case or any aspect of it, by any per-
•


adventure, referred to during that luncheon? A 1 think it


was.


M~. ROGERS. Unless 1 have some other or further questions


to be asked, in which case 1 will notify Judge Bordwell,


that is all.


11 I THE COlJRT.


12 MR • ROGERS.


That is all.


Just one quest ion, sir. Q 1 call your at-


levant and in~ffiaterial, not cross-examination, and an


tion that it was an interv iew , wh ich is very violent


tention to the Evening Herald of Friday, receeber lat.


MR • FORD' IS that in evidence?


MR. ROGERS. No, 1 sh owedit to Captain Fredericks.


MR' ROGERS. Not pirt of the article, not at all-


THE COURT· IS this outside of the record, gentlemen?


MR • ROGERS. Yes, we were joking about it.


Q Did you wr i te that inter view wi th Mr. Freder icks headed,


"We have known this two weeks." dated December 1st, 19111


MR • mEDERl CKS· That is obj ected to as incompe ten t, irr e-


Wha t part of it do you wen t to call his


Part of the article there that counsel


has is erased.


attention to1


MR. FREDER leKS.
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MR • mRD· An attempt t~ impeach the witness by an incorrect


report of What soniebody else did not say •


MIl • ROGERS • Incorrect report--


MR 0 FREDERICKS· yes , it is. 1 wrote right across the


report, "It is not correct."


•MR • ROGERS Not until--
if


THE COURT- tet us see, gentlemen,/this is cross-examinatio


Read the question.


(Quest ion read. )


MR. ROGERS. It is cross-examination as to what happened


that evening.


THE COURT· It is croBs-examination aB to what happened


evening. 1 think it is proper. Objection overruled.


cross-examinat ion, immaterial, hearsay, no found at ion laid.


MR • FORD.> And an incorr ect in terv iew •


:MR· .ROGERS· Preliminary, entirely.


MR' FREDERICKS I t is cal Je d an inter view wi th me and 1


claim it is not an interview with me, at least, it doesn't


appear here to have been one.


in evidence.


THE" COURT. Object ion sustained.


MR. ROGERS. Q Did that interview, headed as 1 have


in dicated, "We have known this two weeks, says Freder icks "


did that ever come to your observation ei ther before you


sawMr. Steffens on the first or during that evening?


MR • FREDERiCKS. We obj ect to that on the g~nd it is not
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1 A
v


I don t remember that 1 noticed it,
• 1 might have done


3 MR. ROGERS· Q Isn't it a fact, at the time that Mr.


4 I Steffens came there With that article prepared and read to


5 you on the night of December Is t, tra t he had the evening


6 papers and that this interview with Mr. Fredericks was dis


7 cussed between you and referred to?


8 MR· FREDERICKS. That is objected to-


9 A Ttis was neither referred to--


10 MR. FREDERICKS. --that is objected to as assuming th~


11 it is an interview with Mr. Fredericks when it is not an


12 interview with ~r. Fredericks.


13 MR. APPEL. Purports to be.


14 THE COURT. Does the question say what it purports to be?


15 MR· FORD. 1 lluggest to counsel that he hold the paper in


16! a way that the jury cannot look at it until it is irtro-


THE COL"'RT. Assuming that the interview ieferred to was an


interview. You can have the question if you want to sey ,


it mdermy coat.


MR • FORD. Jus t a Ii ttle bi t of care, you know.


THE COTJRT· Obj3 ction sustained upon the grourd stated


by Captain tredericks.


MR • FO GERS. What is trat?


The way iti is here, it is an


1 wil] tell you what 1 will do, 1 ?rill put


"Purported interview."


MR • ROGERS.
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1
view.


2


3


4'


5


MR • ROGERS. Possibly he would not mind going on the


stand and testifying about it.


MR. FORD. There is no necessity until there is some


evidence there was such an interview.


6 •MR • ArT'EL. You have told in the presence of the jury


THECOURT' Gentlemen, it is after 12 o'clock and Judge


Bordwell has court at 2. 1 suggest that you ask any fur-


cussed and 1 didn,t s:y it was.


Q Was any reference made to it? A The question Mr


Rogers put to me, as 1 recall it, was whether or not by


any peradventure the" McNamara case was referred to and 1


said 1 thought it was.


it was not.


What was the reference?


A He did not ask me if it was dis-


ther questions.


MR • ROGERS. 1 do not think 1 wi 11 ask him anything


further, your Honor.


you what was said.


Q You said it was.


MR· ROGERS. It is not redirect.
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tions propounded to him purport to be-


THE COURT. Objection overruled.


MR. APPEL· Let us put our formal objection. We object
•


on the ground it is not redire ct, hear say, it is not


rebuttal, upon the further ground if it is intended as


rebuttal it is rebuttal on a collateral matter and' an


immaterial mateer Where rebuttal testimony is inadmissible,


and on the further ground that no foundation has been Hlid


for the introduction of that statement.


THE COURT. Objection overruled.


MR • APPEL. We except.


A l~. Darrow referred--


MR • FREDERICKS. Q Mr. Steffens, you mean? A Mr. Steffens


said, in sUbstance, "This case must be rather trying on


you, a good many ramifications to it?" ·1 said, "No,


neither, 1 do not find it very trying. To me the case is


nothing different from any otber case, it is just the same


as any other murder case, that is all there is to it. "


lTothing else was said about the case at ttat time.


MR • FREDERICKS • That is all.


RECROSS-EXAM INAT ION.


UR • ROGERS. Q You mem to say, Judge Bordwell,


told him that the McNamara case presented no difficulties


I·
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~d it was no t har d to try, tha t all the aspects of it


were easy and it came and went out just like an ordinary


law suit? A Not at all, Mr. Rogers, and 1 didrltt so


express nyself to Mr. Steffens and he didn,t so um erstand


me.
•


MR. ROGERS. That is all.


THE COURT. That is all. (Jury admonished.) The court


.will now (\djourn until 2 o'clock this afternoon.
0 -
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1-S1 AFTEm~OON SESSION. June 4. 1912.


2 2 0' clock P.l.!.


3 Defendant in court with counsel.


4 TIre COURT: The jury are present. gentlemen; you may proceed.


5


6 BERT H. FRM~KLIN. on the stand for


7 further cross-examination:


8 :MR ROGERS: . Mr Franklin. do ;)rou know Mr D M Williams \\ho


9 sits here -- Willard -- !'ilr D M Vlillard who sits here?


10 I A


11 I Q


By sight. yes sir.


Do you know Mr Pearson of the Associated Press. also
III


I will testify.


when I see him. If he is here and you will point him out


about my case until it comes up for trial in the :3uperjor


Q In Justice Young's court just after you were arraigned


•II•III
III


III


•••
!
"1,


~


I
I
I


A I might know him


Court. except one thing: Nr Darrow knows nothing about this


~th the A~sociated Press introduced me to this gentleman.


Q TIid Mr Pearson ever introduce you to Nr Willard~


A I don't remember Lir Pearson. I think somebody connected


lir Willard of the Associated Press?


(lid you say to Mr Willard~ v.-ho sits there: II I ca:rmot talk


12


13


14


15


16


17


18


19


20


21
22 affair and ;)tou can rr:ake that as broad as you like tl


• Bnd


23 while you said it dQd you put your hand up and do~n in that


24 fashion as I have indicated? A I did not. HOVi I nIl tel


25 you >l'hat I did say to him --


26 Q You did not say that? A I did not.
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1 Q Do you know Mr Jones who sits here, Mr Harry H Jones?


2 .i\ Very well, yes sir.


3 Q Did you ever say this to Mr Jones, during the ~relirnin-


4 are examination of the Lockwood case in Department 9 of the


5 Su~orior Court, the room of Department 9 of the Superior


the last part that you ~ut onto the end of it.


who says I mentioned Darrow's name at that time is a God


the end of it. All except that ~art. M:r Rogers.


A Well, that you read onI didn't put it on the end.


Q Yes. -Lockwood had just then testified that you had


Court, before Justice William Young -- A You mean the


Justice's Court?


Q


mentioned the name of Darrow during the bribery transactions


When Lockwoqd left the stand you said ~o Mr Jones IIAny man


an innocent man into this thing." A I said all of it except


Damn liar. I might be gUilty of all I am charged wi tho but


I am not a damned fool. I certainly am not going to drag


6


7


8


9


10


11


12


13


14


15


16


17


18 Q You didn't say to I'.Ir Jones, then. III certainly am not


19 going to drag an innocent man into this thing"?


20 A I did not, him or nobody else. All the statereents that


21 you have alluded to at Judge Young's court were to the effec


22 as you have stated in that ~articular statement except the


23 10. t t er :p art 0 fit.


24 Q You Imo1T, v.hore the y got the latter part? A I so.i d i .


25 deliberately. and upon advice. Mr Rogers.


26 Q


I
What is that you say? A I said it deliberately







841
1 Ipon advice.


2 Q Being advised by the District Attorne;r; you say If deliber-


3 tely and on advice? A I didn't need the advice of the


again.


~ead theA


Read itA


A When I am telling the truth.


I so. id almost exac tly the vo rds ~rou used,


not going to drag an innocent man into this


I did not.


an innocent man into this thinglT ?


sir,


You'd better take it.


You needn't come to me, if that is the ]?oint you make.


I read it to you a moment ago.


Mr Timmons, of the Examiner, "I certainly am not going


Did you say v;ords to that effect to r.'rr iVhit e of the


no


Pardon me?


made to llr Timmons of the Examiner who sits here?


~,


I


f


.1


.!
_i
.i
.. 1


i
.1
_I:


II
II
.1
!!


"Any man v;rlQ says I mentioned Darro\";'s name at that time ",1.
1


a God damn liar. I may be guilty of all I am charged
II;1
'J
j


,j
~
~
I.


I did j


I
"I am not go ing to drag an innocent man into this thinO'lT ,?,a .,


8


9 I id you not make the same statement that I have read from


6 f I started to lie I ~ould need considerable advice, and I


4 ' istriit Attorney to kno~ Tlhat to say to you or anybody else.


7 ~ould probably know who to go to to get it.


20 whing.


19 'I corta inl;y'


12 ;,


13


22 ot say that to him or anybody else.


15 ~


16


21 0 Er Timmons, wi th the exception of the latter part.


18 ;i th, but I am not a damned fool lT
, or words to that effect?


14 .hole statement.


23


24


25


17 las


26 '.xpress?
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1 Lm ~ORD: At the name place?


2 1m ROGEE3: At the same place.


3 Which is ~r White?


4 Tm ?.OGT:R 3: He is not here.


5


6


7


8


l~ I don't knov; him.


1 But did ;jTOU say it to him? A I don't kno Vi him.~


Q You did not say it to him'? A I don't knol'\" him.
("\ Did you say it to anybody that might resemble l'.'[r White''<.


9 a white man for instance.


10 1m. FORD: Just a moment. We object to that as there is no


11 ' foundation laid as to time, place, or persons present. We


13 1m ROGERS:,--
14 I.m FORD:


15


16


17


18


19


20


21


22


23


24


25


26







by sight.


•I
I
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1 knC1H


1 was maintaining rr,y own innocence


know him in a second.whether 1 knew him or not.


A 1 made that statement, Mr, Rogers, inthe presence of


several reporters at ..fudge Young's court, all except the


A No, 1 don't think 1 do, If you point him out 1 would


Q NOw, did you say to ;,~r. Musgrave about the 5th or 6th


of December while you were buying goods there as follows:


That you could not afford to spend much money or create


much indebtedness, as you ":; er e under a ser ious char ge und


lat ter part of it. 1 did no t make that s tatement to anybody


at any time at any place nor anything that could be con-


Q You know Joe Musgrade"/ A Not by name. 1 may know him


s trued as meaning that.


at that time.


Q He is a young lawyer,now, just been admitted to practice
u


A Relilly, f.~r. Rogers, 1 don t remember him. If 1 did 1


Q He was formerly manager, 1 think, orassocia ted wi th


Bush t s Hat Store at the corner of Second and Broadway.


A 1 may know him by sight.


a gr e::;. t many men by face and 1 dont t know the narre. If he


worked in there 1 know him, in the last ten years--no doubt


but what I do if he worked ther e •


wou1d say so.


Q Did you ever buy any goods there in Bushts place? A Buy


almost all of my goods there, yes, sir ,


Q You know where Buahts store is? A Very well.


Q ron t t you know a man they call Joe inthat store?


s
1
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knows him allover the state.


Q Did he come over to you speaking about a job looking up


Q Do you know Adams Dixon warner? A yes, air. very we1 •


Q You' JmOVl who 1 mean, now,. do you'? A yes, every>body


I


I
••


from Mr. narrow.


Q He came, at any rate? A ves, sir, he came.


Q Did you have any conversation with him? A ve didntt


get a job either. yes, sir, 1 did.


Q Did you say to him there that you didnr'~ have a job


then that you were not quite ready but that you rr:gth have


juror a? A vea, sir ~ he was sent there by ~lr. Darrow.


Q Well, he came over, no matter who sent him? A Well,


1 know, but he was Bent by M.r. Darrow, came wi th a note


one later on? A No, 6 ir, 1 did not.


stood a chance of going to the peni tentiary, but tha t


you had lived in Los Angeles too loq~ and had too many


friends in town and that you would not go but would get out


all right. That you were playing your carda and that befor


you would go to the penitentiary you would put in some one


else? A 1 did not, or language that could possibly be con


s trued as meaning that. 1 did buy some goods about that


time but 1. didn't ask him anything about credit or any


thing of the kini • 1 paid for them. 1 may have told him 1


d idn' t want to spend too much money. 1 was at that time


getting goods for the wedding of my daughter and buying


them.
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MR. FREDERICKS· Just a moment--that is objected to upon


the ground no fourd ation has been laid; it is irrelevant


and immater ial •


MR • ROGERS· That is only par t 0 f it. 1 wi 11 get down to


the material part"


MR. FREDERICKS. There has been no foundation laid to the


time.


THE COURT· Well, it is answered. 1 t is immater ial, as co


s el says, but it is a foum a tion, go ahead.


MR. ROGERS. Q Do you remember say ing to Mr. Warner at


that time as a part of that conversation--l will give you


all of it--


~ffi. FORD· Before you finish the question 1 don't think


you laid the time.


MR • ROGERS. At his office i nthe ChanlEr of Commerce Buildin


in this city on Broadway between First and Second and the


time, approximately the commencement of the McNamara case,


which was about the 10th of October, and possibly a little


before that? A About when?


.Q Well, a little before the commencement of the McNamara


case, do you recall the incident? A 1 recall him being


ther e, yes, sir.


Q Well, was there more than once? A Yes, sir.


Q How mary times? A Twice, to my recollection.


Q Viell, the first time is the time 1 am talking about.


A All right, What is it you want 7


I







1 Q You remember having any conversation with him inwhich


2 you had a list of jurors, the names in front of you and


3 saying as you patted the list of names wi th your fingers


4 like this, "There is an angle t~this thing. 1 am going to


5 win this thing myself right here. There is an angle to


6 this thing that !.ir. Darrow nor any of them know anything


7 about 1 A No, sir, 1 did not.


8 Q Nor any words to that effect? A 1 didntt discuss the


9 M,...Namara case with that gentleman nor would 1. He is too


10 well known to ~verybody and 1 so r epor ted to Mr. Darrow.
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Q Any better known than you are? A Not now, at that


time he \'las.


Q. Yougot in' his class? A 1 admi tted my wrongdoing here_.""':'.'~-"-~-----,.......,.,,~.- ..-.-
and every. place else. 1 dontt deny it.


Q Now, you know Mr- Dominguez? A very Vlell.


Q Will you be kind enough to repeat now what Frank


Dominguez sa~d to you there inthe Majestic Saloon? A Yes.


Q Go ahead.


MR • FORD. Just a moment--l believe that was gone into


this morning and he repeated it.


MR • ROGERS· 1 have aright to ask him so it can--


.YR. FORD. Asked ar.d answered, objected to on that ground.


THE COURT. Overruled.


A As near as 1 r emsmber tba t conversatiam, Mr. Dominguez


said, "Bert, 1 am sorry to see you in trouble, and 1 don1t


know whether you are gUilty With what you are charged, 'but


if you are there is somebody behind you and Mr. narrow gave


youthe money to do Vlha t you did wi th." And there he sits


right there now and 1 tell it to his face, and he knows


tha t is what 1 said.


Q Go on and tell the rest of it if you say that ha1P8ned.


A That is wha t happened.


Q Go on and tell the rest of it? A That is what happene •


Q 16 that all that happened? A 1 told him not to n:ix Mr.


Darrow in this case, that :~r Darrow had treated me nicely


and was a splendid gentleman, and 1 was glad to work for
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1 him, that is what 1 told him.


2 Q. Anything else? A He has tried to n1ake me say siI"'-C e


3 that time 1 said it but 1 denied it.


4 Q Did you. tell ;,lr. Dominguez right then and there Mr.


5 ~arrow was an innocent man, use those words? A 1 did


6 not.


7 Q You have told the conversa tion as you say it was, have


8 you, and all of it? A 1 couldn't say that 1 have told


9 it all. 1 have told all that 1 remember.


10 Q Go on and remember any more that you can. A He said


11 that tj'lere wouldn't anybody ever accuse me of having


12 $4,000 of my own. 1 then agreed with him.
else


13 Q Tell What/was said about the$4,OOO? A That is about


14 all 1 r emem la1 r •


15 Q You don,t remember any more? A Not at this time. If


16 you refresh rrlY metnOry 1 may.


17 Q Try and think of it some mor e, think of it and see.


18 A 1 <im think ing all· the time.


19 Q. Go ahead and think quiet ly and see if you can remember


20 any mor e.


21 MR. FORD. 1 think the witness is entitled to have the


We objec t to that on tbe groundsubstance.


22 question put to him, if it is an impeaching question.


23 While we have made no objection to his testifying to conver


24 sations, yet the proper way is to put the irr:peaching


25 question straier.t to him in the form they claim it occurred


26 and ask him if he so testified or Whether he testified in







849
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


foundation haa been laid.


THE COURT· There b no question before the court at this


t iine •


MR. ROGERS. Q 1 am asking you to relate any conversation


about the $4,000, to think of it and remember it, if you


can.


MR. 'FORD. We object to that onthe ground it is not the


proper form of an impeach ing question, incompetent, irrele-


vant and im:=later ial, no foundation laid.


T'P"E COURT. O"t)jec tion overrul ed •


A 1 think Mr. Drain spoke up and said, "Yes, Bert, 1


wouldn t t think you had 80 much money and if ther e is any


thing of that kind there must be somebody behind yeu


besides yourself. Mr. John H. Drain, Ex-Street Superinten-
I


dent, in the presenceof F. M. Nicholl, ex councilman, and
f


this f(3ntleman here, Mr. Dominguez.


17 Q Are you sure that Nicholl wal! there'? A 1 am yea, sir;


least.


Q Didn't you say to Mr. Dominguez right ther. and there


yes, sir, he was there during part of the conversation at


that Darrow never gave you a dollar for any corrupt pur


pos es ? AId id no t •


A No, nor words to thatQ Or words to that effect.


18


19


20


21


22


23


24 effect, nor anything that sounded like that in the least


25


26


way. 1 was maintaining my own innocence.


Q. At that conversation did you men tion tte name of Captai I
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1 Fr eder icka"1 A 1 don t t remember, ~.1r. Rog er 8, if 1 did,


2 but Mr. Dominguez wi 11 coach you on what to say and 1 will


3 answer it.


4 Q All right,. 1 viill ask hirr, what you said. A AI1,right,


5 you seem to need the help all right.


6 Q On tha t oc cas ion didn 1 t you Se;" to Hr_ Dominguez and Mr.


7 Drain, "now, boys, don 1 t attack Captain Fredericka in this


8 thing, he is my friend and he is your friend. 1 aee him


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


every time 1 please and he is my friend"? A t did not.







4:& 1 Q Nor an ything like that? A I didn't. If there
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vms any
I


2 thing said about Captain Fredericks I would have said he ~as


3 my. friend. I have al~ays said that and I say so yet, and I


4 an not ashamed to ackno~ledge it.


5 Q On that occasion didn't llir Dominguez say "Well, Bert, I


6 am sorry to see you in this trouble", and didn't yon sa:l to


7 him then nOh, don't 'T.orry about me; I will get out 0 f this


8 all rightn~


9 trouble.


A He said he ~as sorry to see me in that


10 Q What did you ans\'\er? A But I didn't say the latter


11 part of your statement, no sir.


12 Q Or anything like it? A No sir. I may have said not to


13 worry about me, I don't know; I bay have done it, it is


14 natural that I should. I waS not playing the baby act, and


15 never have.


16 Q Anything more on that sub ject, do you desire to, ansVler


it any further? A If I think of anything further I \till I
17 I


I


tell
I


",118 you.


20 just nov..


19 Q Well, 80 ahead. A I don't think of anything else


21 Q Now, on the Sunday afternoon when you met rur Darrow and


22 Mr Davis in Mr Davis' oTfice you remember the time, do ;j70U,


23 after your arrest?


24 office.


A I do not. I met hin in Kr Rush's


Well, lJr Davis and l.:r Rush are partners, and the offi


25 Q


26 Q


In Mr Rush's office? A Yes, in!.ir Rush's 0 ffice.
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1 is the offfce of navis & Rush, isn't it? A They don't oc-


2 cupy the same rooms, no.


3 Q One has a private office and the other has a private


4 office? A It ~as in Mr Rush's room.


:Do you remember saying then to l1r Davis and Lir Darrow,


5 Q


6 Q


All right, it was in lir Rush's room. A Yes sir.


7 "The District Attorney has sent Colonel Tom Johnson to me an


8 told me tha:t if I will come through against Darrow- I v;ill ge


9 nothing but a fine, and that they will take the money that


them, I think at that time on some occasion, Nr Rogers, that


they had sent or r1r Johnson had said he haft came from fur For
J


A no sir, I didn't. r"itoldthey have to :pay the fine?"


12


10


11


._, ~-


M'c:;;;;:;r'


any loceI man,anyLos Angeles man, ~loU need..c==:-- _


A He did not.


Whether he did or not, I don't know.


Q Now, did you furthe~say to them on that occasion that
~-


Colonel Tom Johnson had told you that the District Attorney


than lIr Darrow,


,
had said that you, if you knew anything against an;y man othe


no't tell it?


13


14


15


16


17


18


19 Q "If yOll will come through against Darrow If? A no, I di


20 not say that and Mr Johnson didn't say that.


21


22


Q


A


Did you say that to Da~is and Darrow at that time?


I did not.


Did you oention Colonel Tom Johnson?


23 Q


24 Q


Or anything like it? A I did not.


- A I told them


25 Mr Johnson had told oe that, but not coming from the Distric


26 Attorney.


I
i
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1 Q You told them that Colonel Tom Johnson told you that?


2 A Yes, that is v;hat he advised me, and I paid him for his


3 adv~ce before he gave it.


4 Q Didn't Colonel Tom Johnson tell you that, that I have


5 just given you? A He did. What I have said, not what you


6 gave me, vmat I said he said.


said if it :was necessary to mix ap anybody else, any local


man, in a fight of this kind to keep my mough shut. That is
I


what he said, and that is v;hat I told Mr Darrow and Mr Davis. 4
1


I thanked him and paid him and that is all there \";,,as to it.


7 Q


8


9


10


11


What do you say he said, anyhow? A I said that he


12 Q Hov.' many times did you over see Colonel Tom Johnson?
A TvliC'e.


,..
13 i 'llhere? A Waldorf Saloon.


14 Q Where? A At the Waldorf Cafe and Saloon.


15 Q Did ~rou, at the first conv er so. t ion you had there, or th


16 second, with Colonel Tom' Johnson, ask him to go to the


17 District Attorney's office and see if he could get the case


18 continued for a ~onth? A I did not.


19 Q


20 A


21 Q


:Did you telephone to Johnson and ask him that?


I did not.


Did you say anything to him a~out going to the District
-


22 A~torneY's office? A I did not.


23 Q Did you say that if you would get your case continued


24 you could find the man who gave you the money to bribe tho


26 that to Er Johnson, und I said that to two other peo~!le,


25 jurors? A I did not. I said the latter part of it, I







1 different people.


2 to know.


004


1
I will tell you who they are, if you v.ant


3 Q I will come to that in a moment. Who were they, by the


4 way? We misht as well take them down now.


5 and Mr Ford.


A Irwin Dingl


6 Q


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26'


I


I


Irwin Dingle and Mr Ford? .A Yes sir.


I
4
C


•..
••
~


j
I







855


1 Q We will get down to Mr. Dingle in a short while. A 1


- 2 have no doubt. 1 did - th at at the suggestion of this


3 gentleman, Mr. narrow, understand that, at all times.


4 Q Why didn't you mention that when 1 went over the


5 c onv eraa tiona with you? A That i 6 the very thing 1 told


6 you about en direct examintion-, that is the play we were


7 to make and 1 told him Mr. Ford never would believe it and


8 he d i dn 1t. -


9 I Q Did you say Darrow told you that? A yes, both of them,


10 Davis and Darrow together.


11 Q. Did you say that Darrow told you teat? A 1 don,t


12 remember. He did,


13 Q~ Why didn't you say it ondirect examination? A 1 don't


14 know, it didntt come to my mind, perhaps.,


15 Q. Didn t t come to your mirrl. 1t comes to your mind now


16 wren you are cornered.


17 MR, FREDERICKS' That is objected to as assurr,ing a fact


18 ~ot in evidence. The witness on direct examination made


I
4
~


MR. FREDERICKS. ves, he did, and he went on and narrated


it wo uld be 1 ike a boy that claimed he had bought a bicycl e.


19


20


21


22


23


24


25


26


thjl.t s ta ten-.en t •


.MR. ROGERS. He did not.


THE COURT. Objection sustained.


tlffi.ROGERS Vie will look that up right now.


MR, FREDERICKS' Yes, it was made th er e When ,Davis


aId. this witness were together.
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1 MR .. APPEL. p,e was asked what !lr. Darrow said abou t that


2 and he said nothing and 1 move to strike that testimony


3 O'lt because l·remen~ber making the argument because it


4 was not everythirg that somebody had said inthe presence


5 of the def endant was admissible, it was hearsay, 1 remem'9'


6 ber that.


7 MR. F:R~DMUCXS. What he said Darrow said nothing to was


8 when Davis said tW e wi·ll pay you $5,000 and $3,000 more."


9 THE EOURT. The objection is sustained, unless counsel can


10 call my attention to the record.


11 MR • ROGERS. We will call your attention to the record.


12 Q Did you fur ther say to Col. Tom Johnson at the time that


13 Darrow never gave youa dollar of money fir Lockwood or for


14 anyone else for the puxpoee of bribes and Darrow knew noth


15 ing about any attempts to bBibe any jurors? A No, 1


16 didn't.


17 Q Did you say at that time that you could find the man that


18 gave you the money, that it might take a little time and


19 y?U didn't have the money ycureelf, but if the district


20 attorney's office would furnish the detectives you could


21 . land him in a few days. Did you say that to Col. Tom


22 Johnson at that time? A 1 may have said that in effect,


23 yes" sir •


24 Q You did? A 1 may have said it in effect.


25 Q Did you s ay that DarrON never gave you a dollar of money


26 for Lockwood or anybody else for the purpose of bribes and


. !







1


2


3


4


5


6


that Darrow knew nothing about any br'ibes or attempts to


bribe any jurors'? A 1 did not,


Q . Now, when Col. TOlr. Johnson came bac k to you the second


time he told you he had been to the district attorneyts


office, did he not? A Yes, sir.


Q And that the district attorneyts office would not take


7 that statenent? A He did not.


8 Q And· tha·t they had eviden oe enough to send both Franklin


Darr ow, that neither Darrow ror Davis knew anything abou t
~
it and you would be telling a damned lie if you said you


and Darrow--that is, yourself ard. Darrow to the peni tentiar


• ard that if you didn t t come acr oss you would. go to the


peni tentiary and didntt you thereupon Bay to ·TohnsoD that..


you knewyou would never get immunity unless Y02::.-named ..----------


9


10


11


12


13


14


15 did? A No, sir, 1 did not ,I


16


17


18


19


20


21


Q And didn't Co1- Tom Johnson say to you that you ought


not to tell a lie no natter what happena? A NO, sir ,


he did not nor 1 didn't make any ouch a ta tement to him •
A


Q Nor, words to that effect? J\ No, nor words to t~ct


effect.
•


Q Do you know a ;.~r. Watt of Venice? A y':ery well-- well,


1
, I


Q Have you been down at Venice recently, say in March?


A Yes, sir.


Q Did you Bee ~l~r. ~latt down there? A 1 did •


Q Did you have dinr.er wi th him a~d a policeman named


22 not very well; 1 know him.


23


24


25


26
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1


2


3


4


5


6


7


8


Pirotte? A yes, sir.


Q, At ~e Casino? A Yeu, sir •


Q, Anybody present at that dinner? A No, sr.


Q Nobody else? A No, sir; not that I remem1::er of, 1


don, t think there was.


Q You know Pirotte then, do you? A yes, air, slightly.


Q He is an officer at Venice? A Yes, sir.


Q Did you·go to him and ask him about opening a detective


9 ~ency at Venice? A 1 did not. 1 met him and spoke to him


10 a bout it.


A 1 di d.


I
t
1
•,
.'•


I
You talked to


him about opening a det4ctive agency at Venice, did you?


Q You met him and spoke to him about it.11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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D: 1 Q Did you suggest that he interest himself ~ith you?
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1 .


2 A I did. Not at that conversation, though, not the first


3 time I met him.


4 Q Well, at approximately that first conversation, very


5 shortly afterwards? A QUite a ~hile afterwards.


--at the time you mentioned to him the going into a


6 Q


7 Q


Did Pirotte say to you -- 11 When?


8 detective office together, didn't Pirotte say to you that yo


10 mentic;med coming in with me in any 0 ffice.


9 were in some sort of trouble? A Pardon me, he never
I
C
C


17 street of Ocean Park, I think it vms on one Sunday afternoon,


18 and asked him what he thought the prospects would be for


13 agency dovon there vd th Pirotte?


14 or whatever you call him, Fete.


I mean the time ~!OU talked of opening that detective


11· Q


12 Q


15 Q


16 Q


Well, what was it?


They call him Pete?


Pete Pirotto.


A When do you mean?


A I spoke to Mr Pirotto.


A Yes, Pete.


A On the walk just out of the main


iii
Ii


.'"
J!


f


I
4


•I
; I
i I


I


I


19 oyening an oi'fi ce, whether he thought it would be a good


20 thing Or not. He said he thought it Viould, and I told him 4


21 had been thinking seriously of opening an oIfice in that


22 tovon,and that v;as about all of the conversation at that time,


23 that I remember.


24 Q Did you meet him again when the matter of the opening of


25 an agency carne up?


26 some time later.


A He came up to see me at my office







1 Q


.OOIU


Did he mention then or at any of these conversations,


2 this, that you r.ere in SOUle kind of trouble and that he did


3 not-think it v.as a 800d time to start an office while you


4 were in trouble? A He did not, no sir.


5 Q Did you then say to him, "Why, I am 80ing to set out of


6 that all right; the District Attorney' , does not want me,


7 they want Darrow"? A I did not.


8 ~ Didn't.you, as a Ulatter of fact, tell him that the


9 District Attorney's office wanted to get Darrow and that you


is an amateur like I am.


it, because I knew what he was there for before he said ten
:..
.~


~


I
4
4


••,
I


I


A I did not.


A I would never have sai


You sal. Iirotte again after you plead


a I


being"smart ,detective, do you mean easy like


A I beg your pardon.


Hever t'lind.


You mean.


Nor anything of that kind?


Q


Q


up later, at Venice, it was easy, it was easy for a man that


I am?


words, him and rur Watt and Mr Stineman, that you would bring


Q


were going to get out all right?10


11


12


13


14


15


16


17


18


19 guilty, didn't you? A I think so, yes sir.


20 Q How many times did you see Pirotte do\.U at Venice?


21 A


S 22 Q


23 A


I saw him at my office next.


How many times did you see him dOVin at Venice?


Oh, perhaps four or five times.


Mr Watt present at a conp1e of them.


Who ~as present at any of these conversat~ons?


24


25


26


Q


A


Perhaps four or five times? A I'erhaps so.







1 Q Anybody else? A Not at Venice, no sir.
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2 Q Within hearing at Venice? A I don't think so, unless


3 they were hid around there SOIrD where.


4 Q How, after you had plead gUilty in the :Bain case, .did


5 you tell Pirotte at Venice that they were not going to do


6 anything with you in the Lockwood case, but v;ere holding it


7 over your head to make you testify against Darrow, that even


8 if they wanted to do anything with you they couldn't, becaus


9 you already had immunity and, as a matter of fact, Lockwood


and Fredericks and you were confederates, anyhow, or words


IIi might havE3 said to him that on a charge of that kind the


10


11


12


to that effect? A no, no; nothing of that kind at all.


I
4
~
I


.1
I


i


13 testimony of a confederate or co-conspirator would have to


14 bo corrobbratcd. I mas have saill that to him, I llon't rem-


15 ember that.


16 Q In what connection? A Oh, I don't remerrb er that; I


17 don't remer:lber of saying it to him. I may have done it.


A Yes sir, abso-


18 Q


19 Q


You deny the rest of the conversation?


In any words or substance like it?


A I do.


20 lutel;)T. I v..-as very guartled in what I said to him.


21 Q. Did you say to him at any time, -- I mention this


22 <linner at the Casino, 1\11' VIa tt being present and I think !:':r


23 stineman? A I never ate lunch v;i th ::'.!r Stinenan.


24


25


26


Q Then ~r Stineman not present'but Mr Watt being present,


did you say to him there that ~arrow never gave you any


money mo bribe any juror or frn.cw an.ythi ng about


I did not.
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1 MR. FREDERICKS. Just a moment, the witness answered so


2 quick, 1 want to object uponthe ground tha t the time ViaS


3 not. B ta ted.


4 MR. ROGERS. The object of the time is only to call .his


5 atte~tion to it. He mentions an incident of a dinner at


6 the Casino and that is all that is necessary he know. He


7 knows what time it is himself. He remembers the incident


8 and that is. all that the founda tion is for.


9 MR. FORD. And the jury and the prosecution has no right


10 to know about it.


11 MR. ROGERS. The jury has every right to know about it.


12 All the wi tness has to do is to comprehend the time, and


13 when he says that it isn't necessary for the rest of us.


14 THE COURT' 1 think the time should be fixed.


15 MR. FREDF.RICKS. The time should be fixed for tte sake of


16 the jury.


17 THE COURT. Question str icken out and objection sustained.


18 MR. ROGERS. All right, we will say about MarGh 7th or


19 thereaboutp, possibly a little later, you remerLber the


20 time, don't you, when you took dinner down there to the


21 Casina with Pirotte and Watt'l A Yes, sir.


22 Q you comprehend the time well enough? A 1. remember the


23 occurrence of taking dinner wi th thelli, 1 think twice as


24 far· as that is converned.


25 Q Well, at about that time in March when you did take


26 dinner at the Casino with Pirotte and Watt?
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1 A 1 couldn t t say it was in March.


2 Q What time was it? A 1 dontt knON. If you Viill allow


3 me . to r efr esh my memory, 1 have it down in a book.


4 Q Go ahead and refresh your recollection. A 1 haven't


5 got that with me. 1 can send and get it.


6 Q It was after you plead guil ty, was it? A 1 am not so


7 sure about that.


8 Q As a matter of fact, wasntt it after you plead gUilty?


9 A 1 am not so SUI e about th at. 1 have it in my book, all


up as soon as he came.


of the mee tings 1 had with Mr. Pirot te and Mr. Stineman and


Q When did you see Pirotte last? A Only about two weeks


A Yes, sir.


Q Did you tell him then that you had been worrying for


fear that he, Pirotte, Watt and Stineman were pumping him


ago at Venice.


C~ You saw hi m, did you?


:.!r. Watts and what 1 thought they were doing.


Q Oh, doubtless after you have woke up. A NO, I woke


10


11


12


13


14


15


16


17


18


19 in the Darrow case? A I did not. 1 had a conversation


20 with him along that line before that, though.


21


22


Q When Firotte replied, "You are crazy".


tlWell, that takes a load off of my mind." A No, 6 ir ,


23 1 did not.


24 Q Or anything of that kind? A No, sir. 1 wan ted him to


25 know I kneVT what he was doing. 1 told him so e.nd that is


26 all there was to it. I hunted for Mr- Stineman and Wat







1 60 1 could tell them too. 1 couldnlt find them.


2 Q You know :,lr. Stineman is a direc tor in a bank down there?


3 A. 1 knoVl he is an ex saloon keeper.


4 Q You kn01l'l li!r. Watt was the city clerk down there many


5 years? A Mr. Watt, Oh, no, he never kept a saloon, that


6 1 know of.


7 Q, Is it your objection to Mr. Stineman that he is an ex-


8 c aloon keeper? A No, 1 have no objection to that at all.


9 MR. FREDERICKS. Th:'~ t is objected to as assuming that the


10


11


12


13


14


15


16


17


18


wi tness has any obj ection to :;1r. Stineman •


THE COUR T. Objection sus tained •


:MR. ROGERS. Q You know he is a director in a bank down


there? A 1 do not.


Q Don, t know anything about that? A 0 nly by hearsay •


Q You have heard it? A I have •


Q 1 am asking you again at that dinner at the Casino


whe n you and VI att were ther e with 'Pirotte, didn't you


say then that Darrow; never gave you a dollar of money


19 fer any corrup t purpos e to br i be any jurors or anything


20 else, or Vlords to that effect? A 1 did not.


21 Q. You knew I.IT. Watt who is city clerk at Venice for many


22 years? A He was city clerk there, 1 understand. 1 didn'


23 know him then.


24 Q When did you meet him first l' A 1 think it was the


25 Alexandria Hotel, but 1 am not sure.


26 Q You me t him down at Venice first? A 1 am not
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1 that point, Mr. Rogers, I may have done.


- 2 Q Did you ask Watt wha t he thought about opening a detec


3 tive agency at the beach with Pirotte? A 1 did not.


4 Q Did Watt say to you then, "You have been in some


5 trouble lately that might affect it"? A T did not.


6 Q Didn't you sey to him then, "Why, 1 been in a little


7 trouble, but 1 am out of it already, and then didn't Watt


8 say to you,. "Why, they have got another case agains t you,


9 haven't they, in the same lTl3.tter?"


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







S 1 DidnIt yOLl thereupon reply, "They vdll do nothing about the


2 Locbvood case", or something of that kind? "They are hold.-


3 ing it over my head to make me testify against Darrow".


4 That they d.on T t want you, but Darrow was the man they wanted


5 A I did. not.


6 Q. Anything like it or in substance tlmt? A I might hav


7 said they had another case against me, I d.on't remember. I


8 don't think I even said. that to him.


Lockwood and Fredericks were confed.era tos in the.. tease?


enough. or la"w'7yer enough. one or the other. to know that


have said -- well, I don't remember. Mr Rogers. I believe


A I d.on't kno". I may


.It lTo.they wanted Darrow?


Q. Did you say to him you were not the man they wantocl;


they couldn't convict you in the Lockwood case, for ;you and


Q Didn't you say t:ha: to Mr VIatt that you v;ere smart


Did you say anything like that?


I h~d some conversation with him along that line, and I thin


9


10


11


12


13


14


15


16


17


18 I said "Unless it was corroborated. they could not convict


19 me". I am under the impression __


20 Q. Then you would. deny saying that? A No. I would not


21 deny saying the. t. or affirm it. I don't have anJr recollcct


22 ion of saying it. I may have d.one; I know I thought that.


23 Q You say that you and Lockwood had been friend.s for


24 fi fteen years. SOlTIC tlidng 0 f that kind? A Yes. -- pardon


25 me; say tha t xhtd to him?


26 Q


I
I


Yes sir, to ~att, A I might have done.
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1 Q Did you further say that Fredericks was one of the best


2 friends tlmt you had on earth? A I might have done.


12 hg.d given you the money that was taken from you when you wer


13 arrested, and did you then say to Pirotte, "Darrow didn't


14 give me any money, but you must not talk about the case",


In Nr ~att's presence, or anyone else present at that


A Nor, anybody else's ·presence.


Did you say while you had plead gUilty in the Bain case
not cost


ha~«R~~ you anything as the county paid your fine?


r
(
t,
~


.~


(
If
F
(


«
(
c
to
JIl..
II


A. l~o.


A No sir, I did not.


A no, nor anything like it.


A Ho sir.


A Or affirm it.


then say to you, ask you if DarrowPirotte


Or anything in substance of that effect?


Well, it hadn't cost you anything, had it?


Cost me my reputation.


Or anything like that?


Nor a~Tthing like it?


I did not.


Did


You don't deny i t?- ;:


time?


Q


Q


3 Q


4
n


'"
5 it


6 A


7 Q


8 Q


9 Q.


10 A


11 ' Q


16


17


18


15 for you were to be a witness?


19 Q A week later than that time aid you see Watt in the


20 Alexandria Buffet ~n 10s Angeles?


21 Buffet in Los .~geles, yes sir.


A In the Alexandria


22 Q That V.as about a week after you saw him in Venice,


23 wasn't it, at this dinner? A I don't know, I have got


24 it in my book; I haven't got it here, I don't remember.


25 n You don't remember? A No independent recollect ion."I.


26 Q Did you see Stineman that day on t11a. t occasion?







1 A


2 Q
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Yos sir.


Did you ride dOwn to Venice with Stinemnn and Watt in


3 the "machine? A Yes, but not that night.


4 Q What night was it? A I donlt remember.


5 Q What is the matter with your memory? A ITo thing •


6 }~ FORD: Object to that as an improper question to address


7 to the witness.


8 1~ ROGERS: ·Can I t you tell what night you "li,;ent down to


12 Q. Go ahead. and consult. A I havenlt got it here.


13 Q Did you meet Pirotte at the Alexandria? A filien?


14 Q At that time when you mot Watt and Stineman? A Ho sir.


15 Q Did you meet Pirotte at Venice? A When?


16 Q On that occasion v:hen you went dOV'lIl in the machine with


17 Watt and Stineman? A Don't get it confused, it was not


18 that night I wen t to Venice in the machine.


diary I can tell you.


independent recollection. If you allow me to consult my


9


10


11


Venice with Watt and Stineman in the machine? A I have n r
(
t,
"'"Jd
Cfj


~
t
(
(
C..,-..
JIl


19 Q I don't care, did you see Nr Pirotte down there the


20~ night you went d.own with Watt and Stineman? .A He went


21 wi th us.


22 Q Pirotte went with you?
the


A Yes, he waS in A machine.


23 Q So you, Stineman, ~att and Pirotte went do~ to Venice


24 in the machine together? A Yes.


A lTo sir.


1J.. A machine :tlr 3tineman said


25 Q


26 Q


Anybody else?


i1hat machine Tras it?
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1 was his, I don't kno\'i v:hose it waS.


2 Q. Did you and Pirotte and Watt go to the Casino and have


3 some beer and sandv:iche s, when you eot doV>n there? A 7lho?


4 Q You, :latt and Pirotte, go to the Casino and have some


5 beer and sandwiches after you got dO~TI in the machine?


6 A Yes sir, we did.


7 Q Do you remember a conversation occurring there at the


8 Casino while you were having those beer and sandwiches and


9 thine s ?


10 A Oh,


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


we had a conversation, I don't remember.
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1 Q Talk about this matter? A 1 don,t think it was men-


2 tioned in that conversation.


_"" 3 Q.; Did you say at that time to watt and Pirotte that on


4 t he morning that you were arrested you had no appointment


5 with Darrow and Darrow did not know you weT e to be ton the


6 street at that time. Did you further say that Brown


7 mus t have telephoned to get him there, and then did Watt


8 ask you how much money was taken from you when you were


9 arr es ted and where yougot it, and you said ther e was


10 plenty of money circula ting around there that the lawyers


11 in the case knew nothing about? A 1 did not.


12 Q Or anything like it? A Or anything like it to that


13 eff ec t or anything that could p.::;s sibly re cons trued as mean


14 ing that.


15 Q All right. Now, while you were at the Alexandria Hotel


16 you say you met Stineman did yeu? A Yes, sir , Where 1


17


18


19


20


was introduced to him, 1 think.


QWell} who introduced ~u? A 1 think Mr. Watt.
u


Q Did you go anywhere from the Alexandria? A Onwhich
r".


occasion '1


21 Q On the day you. were introduced to Stineman?


22 MR. FREDERICKS. Th?t is objected to upon the ground that


23 the time is not fixed with any kind of certainty at all.


24 MR. ROGERS. Q About March 21st?


25 MR. FREDER ICKS. Wi thdraw the obj ection •


26 A My impression at this time, Mr. Rogers, is







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


871 r
an~rwher e thct day.


MR. ROGERS. Q Did you ever go to the Br is tol ~afe for


dinner? A Yes, sir.


Q Did Stineman go there With you? E. yes, sir.


Q Did he tak e dinner with you? A No, 1 took it with him •.


Q Well, be that as it may, you ate dinner together?


A yes, sir.


Q Who W~s present at that dinner where Stineman was?


A Mr. Watt and Mr. Stineman •


Q You and Watt and Stineman were sitting together at the


Bristol Cafe at a table? . A yes, sir.


Q Anybody else present besides the diners, aroundabout?


A Therewae only two of thoe e •


Q 1 mem to say you ate in the publ ic room, did you?


A Yes, sir.


Q Well, 1 mean the diners at the other tables? A ~es, sir


the regular dining room at the Bristol Cafe, the main


dining room.


Q Did you talk about this case therewith :.~r. Stineman?


A Yes, sir •


Q Did you say to Mr. Stineman, words to this effect: That


if Darrow will give up certain evidence that he has against


Gompers he will be released, hut Gor~ers is the man they


want because he is the head of the Union and Burns wants


to break that up and Burns will get Gonipers before they


get through and didn t t 1.1r. Stineman as k you, "Why do they
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at that time that ].ir. navis had told me that he probably c


Rogers--pardon me--lli. Davie.


defendirg the unions and is a prominent man on their side."


A I couldn 1 t say


And didn't you say, "Oh, he has been


}!ow, pardon me a mo ll:ent. I told him


Go ahead, you have a chance now.


home, perhaps.


•'IRE COUP. T


Q It is good corrpany, but don't get me In. A Sure, 1
not


will try not to get you in good company, you wouldAbe at


"it, that Darrow never gave you any money to fix jurors or


anything of the kind, and didn't you say then after you


had talked at aome length about that, didn ' t you say, "For


God's sake don't repeat this conversation." A J did not.


Q Or anything 1 ike it? A No, nor anything 1 ike it.


1 liill tell you what I did say to him.


Q Tell me what you said to Stineman. A I would ~


very much to tell it. I haven't had an opportunity.


Q Go ahead and tell it.


Didn't Stineman ask you where you got the money for


IJockwood and didn 't you say, "Outside parties had furnished


it was tha"t day. 1 Gay I was there upon a c er tain
and


occasion with Mr. Stineman/ i,lr. Watt, and we had dinner


together--lunch together. That upon that occasion I told


Mr. Stineman and fi!r- Watt that I had been promised by :.~!"


MR. FREDERICKS· I understand the date of this Vias the


latter part of March.


want to get Darrow?"


:MFt. ROGE:RS. The 21s t of March.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







and told her that and told her th:-tt if 1 got off with two


That
get me off with two years. / 1 went home to Mrs. Franklin


Q And Watt? A Yes, sir ..


Q. And that is all you s ai d?


"Bert, 1 admire your stand that you are taking,


be taken car e of by l>ir. Darr ow, and her remarks to me at


that time--and tl:.at is what caused me to change, exactly


and 1 agree with you on what you have said, but if you bring


one dollar of dishonest money into my hous e 1 wi 11 leave


you in 24 hour s; It and then is when 1 qui t.


Q That is what you stated to Stineman? A Yes, sir, that


is what 1 said to Stineman ..


years and served my time, which 1 thought it was my duty


to do, that she would be taken care of and the family would


what did:


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I


I







10 1
S


87~


2 A I couldn't say that ~as all. That ~as the main thing


3 because I didn't talk to them. I knew VI~lat they were after


4 all the time, and it is in the diary just as I got it.


5 Q You talked -- while we are talking about that, I ~ould


6 not have mentioned this if you had not said tilis, -- but you


7 took your ~ife along the time you went out to bribe Lock-


8 uood, didn't you? A I beg your IE. rdon? What do you


9 mean to insinuate by that, ITr Rogers, that she knew?


10 Q I don't mean to insinuate anything. A No, don't yo',


11 either.


12 Q I asked you if you didn't take your wife along the


~ 13 first time you went out to bribe Lockwood? A I took my


14 wife along, yes nir, but if she had kno\~ it I ~ould never


15 have been in court today, and you know it, and don't you dare


16 to insinuate anything else.


17 Q I didn't inSinuate A Either in court or out of it.


18 Q I will ask you now you have brought your wife in here,


19 I didn't ask you -- if you didn't take her along the time


20 you went out to bribe Lockwood? A Yes sir.


21 Q \1nat kind of a man do you think you are to take your


22 wife along when you go on a bribery expedition?


23 1.B FREDERICKS: That is ob jected to


24 THI: CO~T: You need not ansv;er the que stion; the question


25 is entirely improper.


You, probably, would not have done it; you v;auld have26 A







1 gone alone~


2 I.m. r..OGERS: I ...·;ouldn't have gone. A Ho, no.


8,}


I will come back to those statements a little later.


Do you know George Hood, formerly milk inspector?


Have any tal k ~i...i th him about this?


3 Q


4 A


5 Q.


6 Q


7 ber.


8 Q


Yes sir.


Know him pretty well? A Very well for years.


A I don't remem-


9~I vvill take up another branch of this now for a few moments


10 nd come back to some other stateID_ents shortly. Did it
dov,n


11 jhappen down thore at Third and Los Angeles that you walked 1\


12 Third street tOvvards -- while you v;erc walking elOVin Third
I


13 Street tOT-ards Wall that you met anyboely besides Campbell?


14 A


15 Q


l\obody that I knew, that I remember of.


You say you watcheel Callipbell until he hael gone mielv:ay


16 of the block between J,1ai n and Los Angeles on Third?


17 11. Yes sir, on the south siele of the street.


18 Q Did he elisappear going tov;arels :.1ain? A Apparently so,


19 yes sir, as far as I could see.


20 Q ~bere was Lockwooel then? I don't know, he hadn't


21 como in sight at that time.


22 Q Hadn't yet got in sight? A. I~o sir.


23 Q Then ;;'cu turned around and v;al ked. back tov.E1·,ls Los


24 Ange les Street? A Yes sir.


25 Q Did you stop at any place? A I don't thinl:::: so.


Did you see Lockwood dlen you came back?


I
L~---------- -->.J5,(::tJ'(f:urfi:U'.le:u,(I-Db))L·+'W+'W+'WifI.A.lH'----I!


26 Q.
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1 A As:I \,,;I1S coming back, yes sir, I clid.


2 Q You had an opportunity to speak to him? A I did not.


3 Q. Well, how far wero yOll. from ld m? A One hundred and


4 fifty, t~o hundred foet.


How far did you v~lk from Los Angeles Stroot to~ards5 Q.


6 Uall?


7 Q


A About three hundred foet.


Are you suro of tho distance? A I didn't ste~ it off


8 nor measure it, that is my estimate of the distance.


9 C~~ you tell what part of the street you were opposite,


10 v;ha t building, or anything of that sort? A No sir. r was
I


11 I abont three hundred feet. a',ia;s, though, to the bes t 0 f my


12 recollection.


13 Q \'/hen you v:ulkecl back ~TOU say; Lockwooll come up, or v:as ho


14 there already? Ism,; r.:r Lac br,o ad v,hen I \yas coming


15 back across the street from the north; I sa..... him meet Captain


16 \Tnite on the northeast corner of Third and 1,os Angeles Stl'eet.


17 Q


18 A


19 Q


20 A


21 Q


22 A


23


24


25


26 I


1-


What happened then ",;hen you sa..... them there?


To me, or to them?


Did you keop on waIting with respect to yourself?


Yes sir.


.'.'Ihich side of tho street did you 1".'alk up?


The so uth side.


sr'orulPd b)i







around and saw them.


apar t about th at time.


Q They were still where they had been when you saw them


-until 1 had arrived at a point about 50 to 75 feet of


Los Angeles, onthe south side of Third street, when 1 turne


After that 1 don't know, until 1 got up


befor e ? Aye 8 , sir.


Q Or tad they moved? A :.1r. V'lhi te was corJing towards ;,~r.


LockNood, he had been somewhere--they were about 10 feet


north corner, inthe meantime 1 was 150 to 200 feet


away and from the tirr.e he met Mr. Whi t~ 1 was about 75


feet from the corner, 1 didn't look at'-· them any more


QWere they still standing at Third and Loa Angeles when


you passed Third and Los Angeles yourself? A When 1


passed the east side of Third and Los Angeles streets they


a hundred feet from the corner, then 1 S9.W them again.


Q Where had they been in the meantime, do you know?


A 1 don't know anything about it.


Q Did you keep your eyes on them? A When~


Q When you were coming back from Wall street after


seeing Jim Campbell, did you. keep your eyes on them after


that after you first saw them? A 1 did not.


Q Were you where you could see them all the time?


A Let me explain to you and then you will utierstand it.


He star te d across the s tr eet nor th to meet Ur. Whi te on the


were there.
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Q Did you see George He: re by that time 7 A Yes, sir.26
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1 Q you knew he was a city detective? A 1 did.


2 Q You knew he had beemll{or king in the Nc'Naniara case from


3 the start, didn ' t you? A 1 did not.


4 Q So, haVing seen Jim Campbell and George Home before


a round.


never was away from him, as far as 1 know, he only was 7 or


8 feet away from him, just stepped up to him as 1 turned


5


6


7


8


White returned to Lockwood tre second time-- A Oh, he


9 Q Jus t st~:red up to him as you tur ned around 'l A Yes,


10 I sir. He had stepped to him again, he apparently had been


I11' away--l don,t know anything about it; 1 don't know.


12 Q Say anything to Whi te or Lockwood or give them any


13 high sign? A 1 did not.


I
c
1
I


I


14


15


16


Q Didn't make any effort to attract their attention?


A 1 did not.


Q Did they lea11e there, the place where they were, the


17 northe3.stcorner,didyousayitwas? A Yes .sir.


18


19


20


21


22


23


24


25


Q rid they leave there? A They did •


Q, V,There did .White go? A Can;e straight across the street


west witl:. :,lr. Lockwood to where 1 was.


Q ('arne'.:: up together, did they? A yes, sir.


Q. Where was Geor ge Ho ne all th is time? A "1 don 1 t know,


you Vi ill have to ask him.


Q Where was he \yhen you last sa'N him before these people


can,e across the street? A Peeking arouIili the corner


26 of the saloon around Los Angeles stree t from around up







y'oun:ean to say', Mr. Home was on I,os Angeles Street or on


went to Mrs. Farley's, the next door neighbor, and asked


Third street peeking aroum-- A The northwest intersection


of Third and L08 Angeles street.


I


,I


8:(9 I


Yes, sir,


Vlbich do


Tl;i i r d s tr e e t •


Q, Please read the answer. (Answer read.)


for Mrs. Bain7 A 1 went to the next door neighbor.


Q When you went out to see Captain White you first spoke


to Mr. Whi te and lifr. New? A 1 beg your pardon.


Q, When you went out to see Cap tain Whi te you firs t


spoke to Mr. New? A yes, 1 said, "How do you dO?" 1 asked


Lim if CaptainWr-ite was there and he, said he was inthe


back woonl and about tha t time the Cap tain carne out.


Q Well, pON, you endeavored to get corroborating evidence


by somebody everywher e you wen t, to tockwood 1s and to


White's and Bain1s by spelli:ing to somebody immediately


before you went there, didn't you?


Q Be was evidently watching? A Evidently so.


that is what 1 thought.


'Q NoiY, when you went out to the Bain house you say you
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business for l.!r. rarrow.


elae and nobody else had ever spoken to me about it.


Q Not :Vir Parr ington even? A Who?


Q M~ Harrington ? A No, air.~l.l.


Q We Will get to that in a few moments. A Not even :r.r.


any better, apparently.


Q Then you were trying to do it, weren't you? A No, sir,


1 was not.


A All right.


A J,lr. Darrow was paying me and nobody


880 I
If 1 had been trying to do so 1 could not have succeededA


Q Oh, doubtless.


Harr ington •


Q We will get to tha t in a few momenta.


Q How is it a smart detective like you, with your years


experience could make such a perfect case? A According


to your statement 1 am not very smart, and 1 will admit


it, too •.


Q You don't agree with that, do you? A Yes, sir, 1 will


admit that abng that line of bribing jurors 1 don't know


anything about it, thank God 1 don't.


Q Why is it that you got a witness everywhere you went


immediately before you started anything about bribery!'


A Tha t is a conclus ion in your mind, not in my mind.


Q It is a fact, isn't it? A Apparently so, yes, sir.


Q Are you saying appe~~ances are deceitful in this case?


A Oh, no. 1 wi J I say this to you, that I Vla.S ther e onthe
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Q. You meant to go to LockWoods when you s aid, "Take a


of the most busy streets in the city at 9 o'clock in the


morning to pull off this stunt, as you call it? A Because


1 thought that would be the best place, because it was a


busy corner.


Q, Where Mr. Home and Mr. Campbell and sundry other ~raon8


could see it? A They could if they had been there, and


they apparently were there, but not to my knowledge


until afterwards.


Q, Oh, undoubtedly. A Yes, undoubtedly.


Q. How many years:~xperience did you have as a detective


and criminal investigator and what not?


MR. ronDo We object to that.. That has been gone into


several times. Counsel keeps charging back to the Bame


point. Object to that ontbe ground it has been asked and


answered.


THE COURT· Objection Gustained.


MR- ROGERS. Exception. Q Now, when you went over to


~aptain White's you say you saw Mrs. White? A Captain


WhitEl's house, you mean the residence?


Q Yes. A yes, si r, 1 did.


Q You asked Captain White if he didn't want to go out to


Loqbqood's, didn't you? A 1 asked him if he would like to


go for a ride, yes, sir.


Q You meant go out to l.ockwGoda7 A That is Y{here 1 was


gOing.
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(Q,ues tion read. ) A captain White, you mean"/


Q Yes, sir. A 1 took him there to give him $4,000


1;11'. [:arrow said he would give to me that morning to cribe


Mr. Lockw ood.
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1 Q yes, 601 understand. A That is it exactly.


2 Q When you were going to take him out to Lockwood's the


3 evening before you didn't mean to do anything at all except


4 just merely take him for a ride? A That is all"


5 Q The next morning you took him along for the purpose


6 ,.of bribing Lockivood?
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A After 1 had informed him that i\fr. LOckwocd couldn't


come inthe afternoon 1 then told him 1 was going to Mr.


Lockw ced 1 s and asked him if he would go along and ride


With me and h~ said no, he didn't care to go. That is


all there was to that occurrence.


Q Your object was to get Whi te out there to ma.ke up a


1'i ttl e better cas e, wasn 1 tit, ins tead of tak ing him for


the evening air? A No, sir i


Q, Is that 80? A No, sir.


Q How long h::..d it been since you had gone to your FEiend


Whi te and solici ted him to take a r ide wi th you for his


A 1 did not--health.:?-


MR. FORD' We object to that as incorrpetent, irrelevant


and immaterial, not cross-examination.


MR • ROGERS. 1t is perfe atl y competent •


THE COlJR T. Objection overruled.


A 1 didn J t go to !,:r. Vlhi te J s house to ask him to go with


me for a ride, that was not my purpose in going there.


1 so testified, that was an incident.


Q What did you say to White out there that evening?


MR. FORD' We object to that onthe ground it has been


gone into fully on cross-examination by counsel.


MR. ROGERS. It has not. 1 never asked him at all about


the White imident.


THE COURT. Objection overruled.


A 1 told him tha t ~lr. Loc h'Vl ood could nc t go that afternoo
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1 as he had agreed and that he had 'phoned to me and 1


2 was going to h'is hous e and asked him if he could mee t me


3 .a.tthe corner of Third and Main the next morning at about


4 a quarter to nine or 8:45--1 don't know which 1 stated--


5 1 am sure of the time.


6 Q That is wh?t you t'old him when you vvent over that


7 evening? A Then l:lsked him if he would like to go with


8 me for a ride.


9 Q How did you know that Locbl\lood was to meet you at Third


10 and Main the next morning if you hadn't met Lockwood yet?


11 A 1 didn't know. That is the way 1 intended to arrange it,


12 if possible. If 1 hadn't 1 would have come to Mr. Whites


13 bous e and told him wh en 1 come bac k.


14 Q You told White to meet youthe next morning at Third


15 and Main before you had been out to Lockwood to see if


16 Lockwood would go there? A That is exactly correct.


17 Q Now, we will return to my ques tion: How long was it


18 before that tha.t you had taken !\!r. Write for a rid.e for


19 his health? A 1 never took him for a ride that 1 remember


20 of, except inthe sheriff's. office when he W9.S not feeling


21 wel+ and 1 had cases on the outs ide 1 would ask Cap t:n. n to


22 go with me and he qui te frequently wen t •


23 Q What did White say to you about LOC~iood?


24 MR FREDERICKS. That is objected to unless th e time is


25 specified.


26 Q. At this time, that he went over there and fouID 111:. New
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1 and tried to take Whi te out for an air ing for his health.


2 MR. FREDERICKS. 1 wi thdraw the objection--


3 A pe asked me if 1 thought Lockwood was sate, or words to


4 that effect, and told b:re he didn't think he was but if 1


5 was satisfied he was, or viords to that effect.


6 Q. What he told you was, n My God, Franklin, 1 wouldn't


7 trust George IJockwood as far as 1 could throw a bull by


8 the tail", isn t t that s07 A Yes, that is r igh t •


9 Q Well, if you then were not seeking to bring this thing


10 about and were not engaged in bringing it about how was it


11 you went on after White told you he wouldn't trust IJOckwood


12 as far as he could throw a bull by the tail?


13 MR • FREDERICKS. That is 0 bj ec ted to as being untntel igible


14 unless it is stated what he means by "this thing".


15 THE COURT. Objection s~stained.


16 MR .. ROGERS. Q How was it you went on with this per formance


17 down at Third and Los Angeles:street wi th tockwood and


18 after Whi te had told you, "My, God, Frankl in, 1 Vloul dn t t


19 trust George Lockwood as far as 1 could throw a bull by


20 the tail"? A Because after Mr. Lockwood had stated that


21 he 'tV ould do what he did, 1 belie ved him, and 1 was not


22 asking Mr. Vlhi te for his advice 2..S to what 1 would do,


23 ei ther •


24 Q You knew Vlhi te knew Lockwood very well, didn It you?


25 A Oh, yes.


"640 Q And when White said he didn't believe Lockvlood was trut
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worthy, did it give youany pause whatever? A No, 1 wish.


it had.


Q 1 am not asking you for your desires, but, it didntt?


A You have asked me for them in numerous occasions.


Q It didn1t rrive you any pause? A It did not.
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14
l' 1 Q In LIr Ds.vis' presence v:hen Er Darrow and LIr Davis and


2 you were talking together in the room that you call Mr


3 Rush's room, and as to the relation of the matter of Colonel


4 Tom Johnson, didn't VIr Darrow say to you, nyou are perfectly


5 at liberty to tell anything you knoy; about me" , ana.. did you


6 no t then reply in Til' Dav is' presence and hearing, "I f I did


7 tell i\hat I kno\'\ a1Jou.t you it \";ould not hurt you anyll?


8 A Ho, I di<.l not.


9 Q Did ~pything of that kffind or of that purport occur?


10 A :No sir, nothing of tl1at kind.


11 Q Did he say it? A Sa~l what?


12 Q What I have just inuicated to you in the question.


13 A Well, repeat it again.


14 (Third to the last quest ion repd by tho reporter)


15 A


16 Q


lIo, I did not.


Now, on your era ss-examination a spell ago, you sai d thot


17 LIr Darrow told. you to say that there was some other man gave


18 him the money besides yourself, or ~ords to that effect, on


19 that Sunday afternoon? A All three of us discussed it


20 right there at that time.


21 Q Yes. A Yes sf r.


22 Q And T,:r Darrow told you that, did he? A Yes sir, he ,ji ,
1.


23 Q lIov;, I v;ill ask :lOU if this is not ',';hat :IOU sm a. on


24 direct examination. A Perhaps not as broad as that


25 in those wora..s, you un 1lerstand.


I understand. now, isn't this what you said on direc26 Q
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1 examine tion: "Mr Davis said that if Vie did that, I co aId.


2 conv ince 1:1' l!'ord that there had. been anothe r party 'who Soc ted.


3 a$ a go between betviCen !.'lr Darrow and myself and. gave a aes


4 cription of that man, and where he claimea to be from, the


5 name that he gave that Mr Ford might believe a statement of


6 that kind and that it ~oula relieve me of a great aeal and


7 relieve Nr Darrow from any complicity for the-reason it


8 v;oald. le§,~e him entirely out of the matter, ana then I sug


9 gested, in fact told Mr Davis, that Mr Ford would. never be-


10 lieve a story of that kina, it Vioula be the same ola story


11 of the boy stealing the bicycle and. saying he bought it


12 from somebod.y, and didn't know v;ho he bou.ght it from. I


13 suggested inasmuch as this man told me he came from ~r


14 Darrow and gave me that assurance -- Mr DarroVi then spoke u~


15 for the first time. I remember of and said 'If you mention my


16 name I vmnt you also to tel:}. v;hat ;,70U Imo'Vv about 1.:1' Harriman' '.


17 A Yes sir, I so testified, and I will tell you what I


18 meant and whutr happened.


THE COURT:


19


20


21


22


Q


A


I am asking you, a minute ago --


Wait a minute until I get through.


Answer my question.


The vdtnoss has stated he has not finished his


23 answer to the question. Let him finish his ansv;er.


24 Q By illr Rogers -- Go ahead and finish your ansr-er to the


question .,


The ques ti on that \\'as considered bptween I.~rI am.A


25


26
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1 Davis and I-Tr Darrow and myself at that time up until the


2 moment tir Darrow made that remark was not that !.Ir Darrow


3 should be named, but the fact this man came to us inde-


4 pendently. to me independently. Then when the proposi-


5 tion 0 f haVing him come from I.ir DarroY...., tha.n is when Ui-


6 Darrow spoke up and said "If you mention my name I v:ant you


7 to tell what you l~na,.... about Job Harriman. ll


8 Q By I.1r Rogers -- now, didn't you say on your direct


9 examination after you had related the fact that you say


10 Davis told you to mention something about that matter, you


11 have just been sIJe aking about. didn't you then say: "Mr Dar-


12 rovv· then spoke up for the first time that I remember of!!?


13 1~ FREDERICKS: That is ob~ected to on the ground it is not


14 ±:l~xkE:R:p±n:g impeaching and do es not tend to contradict this


15 witness in any particular.


16 TIlE CO"li'RT: Objection overruled.


17 1ill F~"SDERICY-3': TIe Inay have gone on afterwards and said


18 everything the TIitness said.


19. THE COu'RT: Objection overruled. Answer tho question.


20 I,iR ROGEJ.S: I suggest that the intimation of counsel the. t he


21 might have gone on afterwards and said it all is suggestive


22 and an intimation and is a tip to the witness. and I take


23 excaption to it.


I don't need any tips, !.lr Rogers.


L ----=.==----=.-=b.cY----=.----=.==c:.:.:.==~1


24 A


25


26
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about it.


have read it out of th at record.


he would like to have you say that Gorrebody e18e--


(After re cess. Jury returned to cour t room. )


Gentlen:en of the Jury, be':'r in mind your former admoni tion.


We wi: I take a recess for ten minutes at this time.


assumes anything happened to his memory.


THE COtJRT. Objedtion sustained. Strike. out the answer.


Q. What has happened to your merr.ory since you related it


A Mr. Darrow said that also, 1 didn't say he didn't.


on direct examination? A Nothing. 1 was not asked


MR. FREDERICKS. You can t.ake any excepticns you w~ t to.


t'liy argune nt is to the Court.


THE COURT. COlms el has a r i gh t to ass ign the s tatement of


the district attorney as error, if he sees fit.


A 1 tes tified exac tly as you have read, wi thou t a doubt.


Q NoYl, you say Mr. Darrowi'/as the one that said to you


man can remember a thing one time and for get it some other


time very easily. 1 told that conversation exactly as you


Q 1 asked you if it was not Davis and you saido,t twas


Darrow? A 1 didntt say so on direct examination--wait


until 1 ge t through, Mr. Rogers I and we wi] 1 get along


much better.


MR. FREDF.RICKS. That is objected to on the ground it


Q All right. ° A 1 was very particular upon all these


conversations to state that that was alII remembered. A
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iorn trades which was going on and which, as a matter of


Q You kne~ didn't you, tlat there was a strike on in the


Q John S. Underwood ,was an iron worker, W'L-l.Sn't he?


A 1 believe so.


Q He did have at tha t time? A ves, sir.
's


Q John S. Underwood was a member of the Employer_ Associa-


A 1 don't


A To my visit to


FR A N K LIN,


A 1 am sur e 1 do n 't know.


HB E R T


A, Yes, B ir •


on the stand;' cross-examination resumed.


(Defendant in court with counsel.)


of John S. Underwood, you recall? '


Q yes.


tion at that time, wasn't he?


?r.r. UndwrYilood?


TBE com T. You may proceed, Cen tl emen •


MR. ROGERS. Q 1 now call your attention to the matter


know anything about that. 1 know there waa a strike on


about that time, :.ir. Underwood told me so himself.


Q. Didn't you know there was a strike on in tte structural


trades, inthe Llewllyn Iron Works, Baker Iron works and


Q Where is hisplace of business? A The southe~st part


of the city. 1 don,t remember exactly the street.


Q You remember the nan:e of the company? A No, 1 do not.


Q He has a foundry or iron shop down there, hasn't he, iron


works? A He did have, ~~ Rogers.


fact, led up to the dynamiting of the Times.
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ciation? A 1 knew there were strikes on at those


different places but 1 didn't know anything about the


Erecters~ Association or the Structuri'll Iron Workers'


Association. 1 kneW' there was a strike on at those places.


1 had read so in the paper.


Q pad you gone into this na tter to lock up various


jurors without understanding the relation of the strike


of the Structural Iron Workers to The Times contDoversy?


A 1 was familiar with it, yes, sir.


Q Then you did know that the Employers' Association had a


s tr ike on its hands \'Vh ich led up to the dynami ting of the


Times, didn't you? A 1 knew that those different estab


lishments had strikes on, yes, sir.


Q And you knew that John S. Underwood had a strike on in


his place? A 1 did not until he told me.


Q Well, you kne~ didn't you, that John S. Underwood was


connected.with the iron business? A 1 did not, nor, s~;


not at that time. He had not been very long. He had


been in th e oil dr i1 "ing business.


Q Didn't you know that the Ef;1ployers' Association was conne


ctedwith the Merchants & Manufacturers Association in


oppos~tion to that strike? A Well, 1 was satisfied, Mr.


Rogers, that the Llewellyn Iron works and the Ba~r Iron


Works and. the M & M Association were working together to


bring about a decision as to what caused the explosion of


the Ifimes, and also the Llewellyn, and that their intere
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was supposed to be. opposed to the interests of Union


lab~r, am that we did n 't want any of that k irrl of men


on the jury.


Q Well, now, did you go to John S. Underwood--assume,


for the sake of the argument, for the sake of the questions,


ttat John S. Underwood was a member of the Employers'


Association and that he had a strike on in his place just


the same as the Llewellyn Iron Works had, you mem to say


tha t you went to John S Underwood and asked if you could


br ibe him?







16
S 1 1m FREDERICKS: That ~s 'objected to as assumins a. ,


2 in evidence, that is, that this ~itness know that


3 Un,ler\yood was a member of the EmployerS" Associatton, or


4 that he had a strike on when he "eut there.


5 I.IR 'B'O~D: Already td sti fied that he didn't know that he had


6 a strike on until he got there.


7 !lR POGERS: If your Honor please, the ohject of the ques-


8 tion -- I might as \ve11 disclose it t the wi tnessc : ansv;ers


9 will be no diffmront, I venture, if I disclose my object.


10 If I am a1)le to sho,;,; either by this Vii tness or by the sur-


11 rounding facts that John S Underwood was, as 8. matter of


12 fact, a member of the Emp1oyerSlI
·· Association ; that he had


13 an iron V\orks in this city and that anybody who was con-


14 nected with the matter at all knew that the iron works of


15 this city, controlled by the members of the Emp1oyers~


16 Association, were engaged in that strike, uhich began in


17 the June before the October when the Times Vias b10hTI up,
of


18 and that a1l!thas labor controversy and the picketing


19 ordinances were dra\\TI with reference to that strike of


20 the iron trade. I Y;ant to find out by this v;i tnoss, if he


21 could by 8.J.'"1Y peradventure as a sane man, if he is telling


22 the truth, that he did go to 1~ Under~ood for any other


23 ~urpose than to get someone to act as a blind and to make


24 this J!lay in order to \";reck !.:r 'DarroT.,!.ir Compers and


25 others. That if he went for any other purpose than to get


26 a dUlmny t he ,-;-0 \lld have picked somebody else than !:r







1 Ymod.


89f
It seoms inconceivable that a man with any soundness


2 of mincl at all, if he were really , illegitimatelY intend.-


3 ing to try tp bribe a juror and not mermy to make a fake


4 play for the purp03e of injuring !:1r Darrow, seems to me he


5 wOll1d have picked. somebod.y besid.es a man v;ho hacl a strike


6 in his o~n place, guard.ed. as that place ~asday and night


7 with guard.s, v;ith all his men 0ut, engaged. in this strike,


8 why, it is pO!3iti vely -- it seems to be absurd that I.:r


9 Franklin, if he d.id. intend. as a matter of fact to bribe a


10 juror,would. have picked John S Underwood. TIe might as Y;ell


11 have picked. John Llewellyn or Fred L Baker.


12 I intend. to sho7. is a member of the ~mployers" Associati on,


that is the state of mind I am going into, and I have a righ


to bribe the juror for the sake of merel y bribing him, aha.


doesn't lmov;, he must have knovm if he was the man that ......-D,.3


If he says he


If he says he does not know I haveo./-
l \0.


they y;ould. actually 1)e jurors in tIle I,:cliamara case and if he


U1Jproached John S Unuerv;oou., a member of the EmployerS';


finding out v;11at wOl~ld in:luence them; finding out y:lwther


to see whether lie is telling the truth.


looking for these jurors, fincling ont all about them,


a right to find out if he ought not to have known, in order


to ask him all about


fighting against these union men, and the idea of his
so


going to him and asking to bribe him i~absolutely absurd


that it seems to me it shows that he diel not make an attempt


engaged. at that very time in fighting the strike, and
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1 Asso ci a t:i on, a man with an iron Viorks y;-i th a strike on of


2 his OV.1:1, v;as to be approached, it could be for no other


3 purpose than to make a play of this kinll, and. I have So


4 right to 20 into '.J..1", , seems to me. r'.:aybe I am not getting


5 at it right, but that is the idea I am after.


6 I8 FR~'E~ICY.:S: !.1D¥ it pI ease the Court --


7 THE COURT: Let's have the question read first.


S (Last q nest ion read by the reporter)


9 1.2 F7t~nIF lCKS: llo~, may it please the Court --


10 I THE CC''''JTIT: Ouject:ion sustainecl.


11 in ?DG::B.J: :Did you. know that John S Unclerv;ood -- cut that


12 out. "Did you make an;y inquiries about John S Under\~'ood


13 'before you v.ent dovm there?


14\ quainted Y;ith him.


A No sir, I was well ac-


15 Q. Being well acquainted with him, did you know that he


16 had an iron v:orkd dovm in the southeast part 0 f the ci ty?


17 A :No sir. :'ho last time I tal ked y;i tll Johnn;)7 he was in


18 the oil drilling business he told me -- oil well drilling


19 bus ine ss.


20 Q


21 A


liow did you know where to go, ~here to find him?


I forget. I think I ma~T have got the address out of


22 the telephone book. I am not sure. I 1'::noi7 I had consider


23 a1Jle trouble finding Johnny.


24 Q Did you go to his place of business? A Certainly I did.


26 ~h8re it was, yes.


25 Q You went to his place of bnsinos~? A After I fonnd







sir,


ins ide.


( Now, after he told you that he had a strike on and that


that time? A I thought 1 could get him; 1 thought


Q That was before you said anything to Underwood alJout


going and acting aB a juror inthe McNamara case? A ¥es,


Q And knew by the looks of it when you got inside, that


it was an iron foundry or iron works 1 A Oh, yes.


Q You could Bee that 1 A 'Yes.


t <:' ...-f { Jn I/. 89~j


Q When yougot in 8 ight org ;1~: ~'v~:::~e88. you ki1eW-


it Was an iron works, didn't you, by the sight of it?


A 1 don,t rem61yber whether 1 knew it. 1 did when I got


QWas that before you had approached him onthe sUbjeot


of acting as a juror as you call it, inthe McNamara case?


A I think so ...,.


Q Well, now, after you had found that he was inthe iron


trades--in the iron business, did you ask him if he had


any Btr ike on or if he was conre cted with the Employers'


Association? A 1 didn't. He told me he had one on.


he was in--you saw he was in the iron business, you mean


to say you went on and approached him about accepting a


bribe and acting as a juror? A Yes-L§.ir_,__.


Q In. that very case? A That is correct.


Q What were you trying to do? A To bribe him.


Q And was it your id eatha t you could br i be him? A ve s •


Q And being in the iron business andhaving a strike
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try, 1 didn 1 t know.


Q As a matter of fact, you wanted to use' him as a dummy


the same as you used Lockwood to make a play, isn't


that so? Isn,t that the more reasonable explanation?


A 1 t is not so in either case, nei ther Mr. l,ockwood


nor Mr. Underwood.


Q Now, what did you after Mr. Loc1.'Vvood--Mr. Underwood told


you that he' would not be bribed 1 A 1 went away.


Q Anything else1 A Oh, 1 presume 1 did something since


that time, yes, 1 don 1 t remember.


Q Can't you remember it? A Just at that particular time'?


Q Yes, what did you say to him? A You aak-ed me where 1


went or what 1 did.


Q What did you sEo/ to him? A 1 passed the time of


day with him--you want the whole conversation as year as


1 r emember it?


Q After you had made an iron worker a proporition to serve


on the McNamara jury what did you say to him, and he had


refused it, What did you say to him? A He told me that he


would not go into anything of that kind under the circum


stances; that he could not afford anything of that kind,


and more than that that he was friendly to !\~r. Ford, they


both belonged to the sarre church and he would not do any


thing to hurt Joe Ford.


Q Wh~t else--what did you say then? A Nothing 1 could
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1 Q Did you tell him anything about not telling him?


2 A 1 don't think so. 1 had every confidence in Mr. Under-


3 wood, as far as that part is concerned.


4 Q What did you say to him about it? A 1 may have-said


5 1 consider this confidential, 1 don,t remember.


6 Q. Did you say anything else? A 1 don't remember.•


7 Q IS the conversation fresh in your recollection? A Well


8 you didn't· ask me for all the conversation.


9 Q, 1 am asking you for the last part of it,what yOl.,said


10 to him after he r efus ed your proposition, as you say?
-


11 A 1 don, t remely,ber just now.


12 Q Didn't you congratulate him upon the stand he had taken?


13 A Ths.t is it exactly.


14 Q Why couldn·t you remember it until 1 put it in your


15 mind? A 1 don, t know Why 1 coul dn t t. 1 could explain


16 hardly a good deal today. It is a little difficult.


17 Q As a matter of fact, before you made the proposition


18 to bribe Mr. Underwood he told you that he had lost every


19 man ~e had by the strike, didn't he? A Told me that %he


20 was working there alone, that his men had struck.


21 Q How long had you known Johnny Underw~od? A For years.


22 1 don.' t know, 1 th ink about 22 or 23 year s, per haps.


23 Q rid you know'--had known him fairly well all tha t time?


24 A yes, sir.


i5 Q. Knew him to be amar.l of upr ightness and integr ity?


26 A Oh, yes, 1 never knew anything ovt of the way wi th







r----------------------------fl-I9cn--


because he was afriend of mine, and being a liberal man


Johnny Underwood in my life. 1 knew he was a very liberal


thought 1 could go there and talk to him.


Q You went up to bribe him believing him to be an upright


1 could talk to him and 1 haven1t


A 1 thought 1 could talk to him.


A Because 1 am a1ways glad to meet an honee t


sort of fellow. 1 knew


to bribe him?


had taken?


man •


Q You had known him 22 years and you didn't think he Vv'~s


honest? A Ididn't say that.


Q Well, isn1t that true? A No, sir , it is not true.


Q, Didn I tyou think he was dishones t when you went ther e


had any reason to change my. mind 80 far.


Q Well, now, if you were rea1ly in earnest in trying to


br i be Underwood and no t tr ying to get up a play or a perfor '1


ance, why didl t. you congratulate Underwood on the stand he


Q Didn't you think he Was dishonest when you went there to


buy him? A That didn't enter my mind. 1 thought 1 could


talk to Johnny in regard to the matter and if he wanted


to act he would :ind if he didn't he would say so.


Q Di dn 1 t you s C¥ a morr, en t ago you though t you could br i be


him? A No, 1 didn't say 1 could bribe hi~. 1 said 1


man and an hones t rLan and a man of integr i ty? A 1 never


had any reason to bel ieve that Johnny Underwood W3.S any


thjng but a splendid citizen.


Q For that reason you went up to bribe him? A No,
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1 MR. ROGERS. Yonkin.


2 A Yes, sir, 1 considered him avery bright young man.


3 ~ Now., Frank Smith, of Covina, where did you ever know


4 Frank Smi th 1 A 1 go t acquain ted with Fr ank dur ing a


5 trial in the United States Court.


6 Q 'Whilt trial was that? A The trial of the Uni ted States


7 versus :Chapman and others.


8 Q When was that, approximately? A Oh, three years 'ago.


9 Q. Never knew him before? Po No, sir.


10 Q Ever meet rim any pI ace except in theUni ted States


II! Court? A Yes, sir, many times.


12 Q Where? A On the street.


13 Q Ever have anyt' business wi th him? A Not any more


14 than connected with that particular case. 1 was with him


15 very very frequently during that case.


16 Q Wh at. was. ',-,<e connected with that. cas e, in what way.?


17 A Hew as a wit nes s •


18


19


20


Q You met him during the tr ial of that case? A Yes, sir.


Q How long did the case con tinue ? A Three months--about


15 weeks, 1 believe.


21 Q 15 weeks in all? A Yes, continually, almost.


22 Q AB~de from meeting him on tte street had you ever seen


23 him other than at this case?
....


A 1 don t think so •,


26 things of that kind.


24 Q Did you ever tave any Bort of business with him?


25 A Not any more than that case. I subpoenaed him and







11 a man of uprightness and integrity? A Yes, air.


12 Q ~nd you thought he was a man of honesty'? A 1 thought so


13 1 did.


14 Q Had he ever given you any reason to believe that he


15 would be the kind of a man tha t Viould be bribed? A None


16 whatever.


17 Q. You have mentioned--Mrs Smi th was there when you got out


18 there? A A lady he introduced to me as Mrs. Smith.


19 Q On tha. t occas ion whBn you met Mrs. Smi th you began the


20 conversation with Frank Srr;ith about bribing him?


21 A lrrrrled~ately after ace left, yes, sir.


22 Q But as soon as she had left. row, wbere was it that


23 you first wet Guy Yonkin down at his cigar. stand?


24 sir --you mean in regard to thio?


25 Q In regard to this thing that you spoke of?


26 AYes, B i r •


A Yes,
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Q And you took him into a public place, did you not, to


talk to him about it~ .<A;1 Took him in a seat in the back


of a saloon in a box.


Q That is in a saloon next door to the place where he has


his cigar stand 1 A There are t\vo; 1 don't remember


whi ch one VI e V'J ent into.


Q, One or the other of those places? A Yes, air.


Q Well, they are saloons frequented by large numbers of


people? A Ye~ sir •


Q And you took him in there during the day time, tha t is


to say dur ing the busy time? A Yes, sir.


Q Were there many people around there? A Yes, sir, in


the saloon.


Q, A good many and you walked inwith him togelther, did you?


A Yes, sir.


Q And sat in an open kind of a buffet place, no door or


anytring of that Bort? A No, no door.


Q Was there anybody in his place when you asked him to


leave it and go with you? A Not onthe inside, 1 don't


think i no, sir.







19
S 1 Q Who was it tr.at took his place behind the counter?


906


2 A Some friend standins in front, he asked him to look


3 after the place for a fow moments.


AutomolJile.


How did you go out to Frank Smith's pla.ce?


l!'red Roffman I think -- in fact I knov.- it v;as.


I \."ill have to recall thin witness for further cross-


11 Fred Hoffman.


A Yes sir.


The firnt time you "ore thore? A uay timc.


Wno was the man that drove you?


Did you go out to Frank Smith's place in the day time?


17ho \vas the man that drove you do't."n to Urlcterv.D od's?


Automobile?


How did you go out to Jo~n Underwood's place?


In the automollile.


lio , it was at night the last time I v;;a.s there.


4 Q


5 A


6 n
7 Q


8 A


9 Q1


10 .A


11 Q


12 Q


13 Q


14 A


15 Q


16 examina tion a little la tor, 11Ut corta in materials 'r."hich your


17 Honor can understand tho nature of have not yet arrived, and


18 I will ask leave to put them to him whcn they arrive;' othcr-


19 "ise than that I close.


20 rill FR3DE:\ICKS: l;ow, y;e don't want to take this witness up


21 on redirect un til thcy are through.


22 TEE COunT: ITncn "ill you be ready to finish?


23 r.m ?OG72S: '.lomorraVl' morning. Yon. can call Captain T7hitc,


24 he is here.
here


25 till. FTIEDERICK3: There is another ,,;,,;i tncs~/we 'want to put on


26 anll. let go., Counsel says those things he supposes the Co







-----,----------~~~ ~ ~


for further cross-exaI:lination, and after the orOS3-


I;;TI F:1Enr::::ICKS: I was bUSy making no tos anl1 \';0 nId I ike to


907
kno'l,Ys. Of course '7;'0 Y;ould make no 0"0 ject ion to counsel if


there is some part-icular matter he ''\vants to go over, \~'h;y,


r.e have no objection to it, but we want it understood that


examination has closed redirect will take place. Have you


any objection to that method of procedure, Captain Frederick'


You may start in ~ith your redirect noT..


indUlge your Honor to have tho reporter read the Court's


rema.rk.


it is confined to some particular reason, and for that


l)~rticular reason he has not finished it.


THE CO'Uh T: The Court do os not Imo,;,; i,,.,-hat Mr EOBers meant,


but \lill take it for granted that there is some excellent


reason or he Vlouldn't make the request. I can readily


understand there might be a good many reasons, the parti


cular ono I do not know, but I assume it is a sufficient


reason Or the request v:ollld not be made.


1m FREDERICKS: We don't Vlant counsel to go into a general


cross-examinat ion of this witness agro n.


THE COURT: Oh, no.


1m rOGETIs: The Court can permit, in his discretion, certain


sorts of quest ions to be asked. '


Tlill COURT: The ~itness may be excused, then, I take it,


until 10 o'clock tomorro\l morning and Toill then be rocalled


(Last remark made by the Court read. by t 1-1e Reporter)
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1 IJR FREDEP..ICKS: Your Honor, we have another witness who


2 would be glad to be put on no~, but it will necessitate


3 send.ing over to the offi ce and getting some rnaterial t some


4 papers and things, and it \vill take possiblW ten minutes;
a


5 but the witness \\"ill be sho.rt and he io ::tlm: witne ss from a


6 long distance and wants to get away.


7
(/
20 8


:P
9


~HE COURT: Very well. We will take a recess for ten minutes


(After recess)


Jury returned to court":room:-)


10 yHE COUR T :


11


12


13


:nlO is your next v;i tness?


HENRY H. FLATHE2, a witness called on


14 behald' of the People, being first dUly sworn, testified as


15 follows:


16


17 :..-Y ME FORD:


DIRECT Ex.:n:lTAT 1011


18 Q


19 Q


L'


utate your name. A Henry H. Flather.


By the Reporter: How do you spell it?


Henry H F-l-a-t-h-e-r.


By Nr Ford: How old are you? A Forty-five.


20 •


21 Q


22 Q


23 Q


Where do you reside?


Any street and number?


A 71ashington, "J.C.


A Well, I live at the Kendota.


24 Apartments, in the city.


25 Q And your occupation? A Cashier of the Riggs ITational


26 ank of Washington.


I
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1 Q That is a bank recognized under the national banking


2 la~s of the United States? A It is, sir.


3 Q. And where is th eir banking place? A On Pennsylvania


4 Avenue, right oPPosite the treasury.


5 Q In the city of Washington, DC? A In the city of


6 Washington D C.


7 Q How long have you occupied that posi tion? A Cashier?


8 Q As cashier. A Since 1907.


9 Q During that time what have your duties been yii th rosard.


10 to the bookkeeping and. accounts of that bank?


15 Federation of Labor?


s~~9,I~~"@9:..,...~..~~",~.~~",,,#:~.~_


Q Their work is done under your supervision and


A ',7ell, I


A I do not know him, but I have kno~


Do you kno~ Samuel Gompers, the head of the American


A


Q


11


12


13


16 of him; but (10 not know ' .nlm.


17 A Do J-' 011 knoT. Frank Korrison?


18 well.


A Yos, I know him very


19 Q What is ~Jis busines:::>, if you kno~? A He is Secretary


20 of the American Federation of Labor.


21 Q As secretarv of the American Federation of Labor --
"


22 \";-i thdr~i"" the quest ion -- have you any business relations o:;;i tl


23 him? A Well, he keeps his bank account \";ith us.


24 MR Alr~L: 71ai t a moment, your Honor. 'iic ob~ect to that as


25 incom~etent, irrelevant and imoaterial; no foundation laid


26 for the in troduction of this evider:ce.
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1 1m FORD: It is merely preliminary, to reach a document,


2 of course.


3 1m APPEL: I donlt kno", you might ask a whole lot of


4 matters in the guise of being preliminary; I have been there


5 myself.


6 THE COL~T: If he states it is preliminary it ~ill be al-


7 lowed to go in. Objection overruled.


8 HR, APPEL: '7le' take an exception.


9 1,3 FonD: Read the que stion.
and answer


10 (Last question/read)


11 Q How many bank accounts does ~r Harrison have with tho


12 Riggs National Bank?


13 I:IR APPEL: rIa it a moment. We ob joct to that on the grounel


14 it is incompetent, irrelevant and immaterial, not the best


15 eVidence; secondary evidence.


16,:n li'OR"D: It is merely preliminary to get to ono particular


17 account.


18 THE COlJRT: 01)ject ion overruled.


19 .TIl AP?EL: VIc e:{Cept.


20 He has an individual account ana then account as


21 ~rank !10rrison, Secretary, and a Uumber 5 account, Frank


22 .iorrison ITo. 5, and Frank Morrison 1:: S account and T.: H account,


23 ,oney helrl account, and. I think he has a ITo. 3 account, unles


24 it is closed at the present time, I am not positive.


25
() Directing your attention to the special lTo.5 account,'"


26 do you kno~ ~hat that account is?
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17e object to that on the ground it is incompetent,


2 irrelevant and immaterial, hearsay; upon the further ground


3 no foundation has been laid and it calls for secondary evi-


4 dence and not connected ~ith any ~atter in this case, not


5 connected v;ith the defeddant, not shO\.... ing that the defen&ant


6 has any connection ....;ith said account in any I.ay, shape or


7 nanner.


8 THE COUnT: 'Objection overruled.


9 !::R AI::?EL: lie except.


10 A If you will please have the question read again.


11 (Question read)


12 A


13 Q By 11r Ford: State what it is.


14 1.8 .AIIEL: rlait a moment. The same o1)~ection.


15 TEE COURT: Objection overruled.


16


17


18


19 opened?


20 T.m ..:irI~l;; ric o"njoct to that on the grounel it is incompetent


21


22


23


irrelevant and iIT~aterial, calls for secondary eVidence,.no


foundation laid, it is hear8ay as far as this defendant is
8ho';;ing


concerned, no evidence has been introduced/or tending to sho....


24 that this defond.ant had 8l1;}Tthing to do with the opening of


25 that account or any connection v;ith it in any way. shape or


26 Danner.
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21p 1 MR. FORD. 1 might state, your Ronor, that the objedt is


2 this, it .ia to identify certain moneys wh ich we will after


3 ~v atds trace to the def endant.


7 it was opened Mr, Morr iso n told me it was moneys r e ceived


4 THE COURT. Objection overruled.


5 MR. APPEL, We aexcept.


6 A What is the question? (Q~j3tion read.)


8 for the lexpensc of the McNamara defense.


1 remember when


9 MR. ft.rrET.J· We. move to strike out the answer of the witness.


It is absolutely hearsay.10


11 MR • FORD.
''l;.,,~.l.''


1 th i nk tha t is pr 0 bao'l'Y:', tr ue •


12 MR. APPEL. 1 do not thin~ even in a Jti.s,t~ce court that


13 would t.e admissible.


14 MR. FORD. We are perfectly agreeable to have it'~~icken


15 out, we do not think it is proper. We understood that the


16 answer would be competent--


17 MR • APPEL· 1 have no \'If ay of char acter iZing this mode of


18 introducing evidence against this defendant,. he is being


19 tried for his liberty, he is being allowed to introduce


20 secondary evidence in the face of every decision, absolute-


21 ly evidence that not even in a Justice court would be


22 ad mi s sible •


23 THE: COURT. Your remark is ent ir ely unc 3.1 led for. Couns e1


24 hirrse1f has requested and consented to that motion being


25 granted. This outburst has no point wl:atever that 1 can


26 see.
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face of rr.y objection, it was allowed


3 THE COURT· The objection has been made and counsel on the


4 other side immediately ~cceded' to it and the answer has


5 been stricken out by the district attorney •


6 MR. FORD. And 1 will VI i thdr aw the ques tion,. In 0 ther


7 words. I W ish to hand counse I for tre defendant a docu-


8 ment, befo~e'l exhibit it io the witness.


9 (:ilr. Ford hands document to 'counsel for defendant. )


BY MR. FOED·10,


11


Q While counsel is looking at the document \


1 wi11 ask you to state whether or not you wefe the offi-


..
1\..,
•.
"'


12 cial custodian of the books, docun!ents and records of the


13 various depositors in your bank, the Riggs National Bank?


A14


15


16


17


18


19


20


21


'. ,


1 am, sir. __---------1 l
~.--------_ _.. ---- /',r


And those docunents are prepared under your direction K- :
and supervision? A Everyone of them, air. •


i
1 will now ask you to look at this document, which


bearsal egend at th e top, "Frank Morr is on, Seer etary


Spec ial NUffiber 5 It which 1 s ta te mer e131 for th e purpos e of


illentifying it, and which 1 have shown to co~el, and ask


you if you know what that paper is?


22 lvIR. APPEL. The ~ues tion is if he knows, your Honor.


23 THE COURT. Yes, answer the question yes or no.


24 A Yes, sir, 1 know what this paper is.


25 BY MR. FORD. Q State what it


26 MR. APPEL' wait a morf,ent. We object to that onthe







1 Iit is not the bes t evidence; ~~lB incon"etent. irrel:::nt


2 and imn'a ter ial for any purpose; it is hearsay I no founda-


refers to declarations and acts of persons not connected


tion laid, not connected with any act of this defendant,


A Yes, air, which account 1 referred to as the McNamara


defense fund.


(Quest ion read. )


Not that part of it.


If your Honor pleases l your Honor saw a moment


Objection overruled.


Vie except.


Q Which account (,: you refer to as the McNamara


Read the q ueet ion.


ago that the evidence was stricken out.


A


MR • APPEL.


MR. FREDERE KS.


MR • ROGERS.


defense fund?


of Frank Morrison, Special No, 5, which they have an


I
This is the \


original sheet out of our ledger that is kept the account


account ."'-------- _


MR. FORD.


wi th this case or shmi'll to be connected wi th the defendant,


therefore l it is hearsay.


ItrHE COURT'


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20 MR. ROGERS. Th::'- t ;,;;:. Morr ison told him so lit was the


21 McNamara defense fund.


~ tMR • FREDERICKS. That was s tr icken ou .


evidence Was str i eken out.


MR- ROGERS. Now I which he has referred to, tr.a t the23


24


25


26


MR. FORD.


MR. ROGERS.


No, he made another staten:ent.


never mind, we te.ke an exception
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it from his notes.


was not stricken out 1t


MR 11 APPEIJ' He s aid he was told that.


1 do not think it is necessary. Tl:.ia ques tion•THE COURT


t'


is still inthe recordi'


(Last question and answer read.)


Q State whether or not that is the official record of the


bank containing the deposits and withdrawals on the a0co~nt


MR. FORD .. Will you read the last question and aLswer that


is leading and suggestive.


.\,


ment of couna el as an effort to get before the jury


evidence wb ich Vi as str ic ken out.


time, in an answer to another ques tion that this accoun t


.MR 11 FREDF.RICKS· That is no t the evidence, your Honor.


THE COURT. Counsel hos a ,right to specify his objection 11


MR FREDERICKS. But the facts are he stated at another


was--that it was a XcNamaradefense fund account and c1h at


of Frank Morrison on a Speciaa Nunmer 5 accounti'


THE COURT. There is no objection to this question 11


is
MR. AT'PEL- Tl:.e objection to that question/it is leading


and suggestive and contains matter not in evidence and is


a recitation of evicence which has not been given because


your Honor struck it out, the statement that :ilr. Morrison


told him what' it was, he struck the whole matter out.


THE COURT. The objection was sustained.


MR. FREDERICFS. We would like to ask the repor ter to repeat


1


2


3


4


5


6


7


8


9


10


22p 11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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. petent, irrelevan t and imffiater ial, calls for a conclusion


1


2


MR. APPEL VIe object to thct on the ground it is incom-


3 and opinion of the witness; leading and suggestive; hear-


4 say; as not being connected with this defendant, calls


5 for acts and declarations and doings of other persons not


6 connected With this defendant; not shown to be connected


7 with this defendant, therefore, it is hearsay •


8 •THE COURT. Objedtion sustained.


9 BY MR- roRD. Q Will you just statepvhat that document is,


10 in your own words fUlly, :!ir. Fla ther •


11 MR. APPEL.· Wait a moment--he has been asked that question


12 and the witness has identified that document. Now, then,


13 after 'be has identif ied the docurrent , if the document is


14 admissible it must show for itself what it is and what it


15 contains; if it is admissible,--if there is anything in


16 there tha t is ambiguous and needs ;ah expl:n a tion, then


17 the time will come when they may.offer it to explain the


18 d ocurnent. That is a document, your Honor, as we of ten


19 know, which requires oral testir::ony in order to make it--


20 MR. FORD. Wi thdraw the ques tion •


21 Q When was that account openedi'


22 MR. APPEL. We object to that mn the ground it is calling


23 for secondary evidence and because it aLticipates, your


24 Honor, that the docu~ent will be introduced in eVidence,


25 1 might as well object to it upon tre ground ttat the


26 document has not been offered in evidence and has not
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allowed in evidence yet and w'e object to any matter of


2 any kind deducibl e from that document for the inforl1Ja tion


3 of til e jury or the court here.


4


5


MR. FORD. -1 intend to offer the document.
-


MR • APPEL. Well, the n, don 1 t examine in to the c on tents of


6 it.


7 MR. FORD· 1 ir:tended to lay the foundation for its introdu -


8 tion by showing what it is, and then offer iC1:I:.


9 MR. APPEL. What it is, the document Will show, and the


10 witness has been allowed in a general W,'1y to explain what


11 it is.


12 TEE COURT. The witness has stated what it ia.


13 MR. FORD. "When was that account opened" is entirely a


14 different :lues tion, your Honor, and if the wi tness knows


15 he is entitled to answer.


16 MR. ROGEBS. If he knows otherwis e than by means of the


17 doc ument •


18 MR. FORD. 1 wiIl withdraw the question.


19 Q, Does tb is docunen t contain all 0 f the i ten1S of depos its


. 20 and withdrawals of that account during the time it was


21 open '?


22 MR • AT'T'EL' We object to that, because counsel is assun.ing


23 that this document is of a particular kind ar.d because it i


24 leading and suggestive and 'because it calls for an opir..ion


25 and construction of the witness of the words contained in


26 the document if any, and fur ther, it is 1 eading ar.d
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1 gestive, and it is incompetent, irrelevant and imnaterial


2 for any purposes, and hearsay, so far as thiadefendant


3 is concerned.


4 THE COURT. Objection sustai ned.


5 J.ffi. FORD. 1 would ask your Honor to look at the docun:e.nt


6 and your Honor ca.n see from the nature of it it is one


7 of those documenta concerning which parol testimony is


8 admissible to explain it.


9


10


11


MR _ APPEL·


ev idence 7


MR • FORD-


But, the fir s t thing is, i6 the document in


1 have stated, if the CoUrt please, it will be


12 for "the purpose of showing the eXist~nce of certai~ moneys


13 ani that we will trace a portion of those' moneys through


14" the hands of this defendant and that we will trace a por


15 tion of the moneys which,passed through the hands of this


16 defendant through the hands of this defendant to Bert


17 Franklin and from Bert Franklin to LockWood.


18 MR' APPEL. The mere statement of the purposes that


19 counsel may have in his mind, does not make the evidence


20 'admissible; he may have the purpos e to prove a particular


21 thing and the evidence When of fered !Lay be of such a na ture


22 that it would not be admissible.


23 TEE COURT. Objection sustained.


24 MR. FORD· We offer the docun,ent in evidence at tria time


25 as People's Exhibi t No. 10.


26 MR. APPEL. We otject to tha+ on the ground it is incO!L-
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1 petent, irrelevant and immaterial; it is hearsay; no


2 four.d a ti n laid and has no bear ing· on this cas e, it does not


3 tend" to show any acts, declarations or fact connected


4 with this defendant:; the document purports to be a document


5 kept in another state from the state where this defer:.dant


6 is being examined» upon; it is not his doing, kept With


7 his consent, by his authority or in any way connected with


8 it, and your·Honor will -g.nderstand that this kin:! of


9 ev idence is ever admi saibl e in a cr iminal case. If your
"


10 Honor pleases, tha t account would be the. existence of a II


II
II


11 fact of what some third person wrote on thatJpaper,


12 your Honor, even in the introduction of a record you nJUst


13 bring the bookkeeper, a person who has knoWledge of the


14 f act in to cour t to tee t ify to the fact and he ruay ref er


15 to the docurrent in his possession recording that fact for


16 the purpose of testifying orally to the fact. 1 suppos


17 in that bank 1 assume it is run somewhat like other banks


18 are run--here is a cashier looking over the business of


19 that bank and the bookkeeper is down there who records tbOB


20 things; the cashier naturally supposes from the ordina y


21 course of business the account is correct, but he didn1t


22 rr,ake the entI;'y, he doesn't know exactly whose rr.oneys they


23 are, he only a8sumes in the general course of business that


24 account is correct; and in civil cases it is adrr;issible


25 in evidence because the presumptionis that the matter is


26 .done in the general· course of business, th::..t thoe e things
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please--the copy, if you please, a copy would not have


said that that kind of evidence is not admi.ssi ble and, if


your Honor pI eas es, in the Carlson cas es, this same dis tr io


attorney's office, they for nearly three months undertook


It is a clerk way down there in


1 say, in the North Carolina case they have


There are so many authorities upon the subject


persons are hearsay.


Washington writes so and so deposited a hundred doJlars,


here comes the cashier ,doesn't know anything about the


facts, he brings a document here, the ciriginal. if you


MR • Appel.


fact.


in this state-ol can show you a number of authoritie6~


that books of account, memoranda kept by persons, telegrar~


written by other persons, letters and so on written by
of


otherpersoli.s, and s ta ten;ents of facts/that kind wr i tten by


happen from day to day; but in a criminal case it is


said by our Supreme Court the presumption of innocence ia


so great that it predominates and overcomes any other


assumption of the existence of 2~other fact, and as is said


by one Judge, you must put your finger on the fact by


direct, positive testimony before any assumption B allowed


to weigh against the def~nt.


tym. • FREDER1CKS. We cannot do it all at once.


to introduce documents which were made in New York as again t


Mr. C::irlson tere, and documents which came from Canada


agains t :.tr. Car lson, and af ter c ita tien of thoa e cas es time


after time again they withdraw them and never proved the


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


24 18


19


20


21


22


23


24


25


26







921


1 any different than the original--but the original


2 would not have any greater wmight than the copy. That


3 clerk says down there in this paper t\j.at Mr. Appel deposited


4$100 here. That clerk is not here to testify or swear to


·5. the fact that that entry was correct nor it was so. Now,


6 here comes the cashier who did not--l assume he did not


7 make this entry--l assume that--l may be rr.istaken--here he


8 con,es and says this is the official record--there is no


9 such a thing as an official record, this is not a document


10' kept in the or dinary course of bus iness under the laws


11 of the State of Cal ifornia to make itself e.vident of the


12 facts contained therein, it is only a document kept under


13 the solenmi ty of the laws of this s tate where this case i6


14 being tried that makes those documents, by expre~B provi-


15 sion of the statutes, allowed to be introduced in evidence


16 as prima facia evidence of the facts contained therein,
~


17 such as are deeds of record, such are deeds acknowledged,


18 pleadings in court verified by the parties, or the record


19· of the case existing in court, and they are admissible in


20 evidence because they are deemed to be the official


21 record. Why, your Honor, if your Honor pI eas es, in one


22 case here the gentlen:en nust remerrber in the Samuelson


23 case, they introduced a record of a certificate of marriage


24 a gainst the def~rd ant in the :case which was tr ied here agaiI:ls i


25 a r epor ter • rrhe Supr erue C01I t reversed tha teas e because


26 they said it is hearsay and it is inadmissible, it is the







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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declaration of a third party that this defendant narried


a certain woman at a certain place. It is hearsay, that


statement is not made in open court, it is made over there


where the record is made. 1t is just the same as if 1 had


gone down there to Washingto'n and said 1 know tba t 80 and


so deposited this amount and 1 put it on this book and then


th ey br ing th e book without my oath there, it is no t sworn


to, it is in.the sb3.pe of a deposition, it is not evidence.


WhiJ e 1 h ave no t got the cas es her e, your Honor, 1 can


produce them and one or t.,,:o will be Bufficient. We make


this objection in good fai th. We think, your Honor, that


if any claim is to·be attached to this defendant it ought


to be strictly., that the evidence should be strictly under


the rules of 1 aw.
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25 1 This is too important your TIonor. If the letter had


2 been ~ritten by the Cashier and naid I deposited a mornorandu j


3 in th'i s bank, saying so ana so mado a dopo 8i t there, I d.ep-


4 osi ted this memorandum in this bank, and say so ana so drm-;-


5 from that deposit a certain amount of moneys, he says that


6 ~ilon he ~rites that in that ... ,
000.,::. TIe (loesn't Gny it Ul1icr


7 oath. He doesn I t say it in the presonce of the dofcnaant


8 and in that lTorth Carolina caoe tho :Jupremo Court thore said


9 the defondant ~;as anti tlec"!. to be confrontecl by the ....-i tnosoos


10 so he conld cro ss-examine. file boo kkeepor ".;;110 made t11i s io no


but it is not this gentleman's statement n11,1er oath. I{:':is' a


:your I~0110 l~ •


1/0 cannot:


t:'J.c ;c~o entries?DEikeUn.:or r;hat circumstances diel


cross-examine the v;i blOS s that is speaking hero,


may not be correct, but bo hari not him hore


hero for croso-examination. This accol:.nt rnay be correct:; it ='
.'


III
to cross-c~anjnG ~!


1


~
I


•J
He sl)eaks how? He signs a aocument clown heTe in the l)OSsosoiJ~


II..
that d.ocument~..


"
of this oentlaman, 1,;;110 i~3 the legal cnstod.ian of


12


11


13


14


15


16


17


18


19 statement of someone ....;..ho v.Tote it there and. it is one inJ.:ro-


20 Qucad. here maCle over there to this gentloman, if ;you 1,10ase,


21 ana carried. b~' t~~is gentlOl:1an into court. ~70ullL11lt it be


22 like Going (lov;n there ai.ll asking that l)Qokkocpcr if lio di(lr. T t


23 rocoi ve a deposi t on a cortain date and \,..11ethor ho entered


24 it on this nook? Yeo. And I conla como into th1s court


25 ancl sa;:,' this lJookkoepor told. IJO that deposi twas r:;ado an(l


26 :he1'o is a me;'ioraI1l1um of it. Your Honor can SOG it is







lTow, it seems to me, your Honor,presumption of innocence?


924
and yet the de~endant has ~ot tlw.t x.:riIrrh v;itness who made


memorandums here that he may cross-dxamine him concerning


the dOrrectness of that, and he is to be convicted and a


fact must be laid here against him on evidence of that kincl.


How, your Honor, if your Eonor has any doubt about that


question and my objection is not logical, let me read to


your Honor docin:ions. Do not tal~o \";hat I say, liut let me


read you the ·decisions on that point. I can readily see,


your Eonor, that a book of acconnt be kept in the general


course of business in a store here, that you can introduce


that in eVidence against me in a civil action, and under


the rules of law and under long practice and long eA'1lerience


thereby out o~ necessity that account is deemed correct on


its face, no matter V010 made it, and it is deemei to be


eiidence of the transactions and it is deemed prima facie


ovidence of the delivery of goods therein naned to me, but


in a criminal CBse ¢hat presumptions can you indulge in the


and. I speak-this in perfect seriollsness, I speak it on both"


sides of the case, it seems to me, your Honor, this is a


matter of importance. ':Lhese gentlemen don't v;ant to try a


case here that v;ill go amiss on account of any error, Bnd


certainly I don't want any eVidence introduced against illr


Darrow that is not proper and legal, and I am seeking hore,


you may say, perfectly impartially to tho question of law,


to a fair question of la". I say tl~t I am correct upon


5


1
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1 that, ;your Honor,
I


anycan cite to your Honor the decision.


2 IJR FORD: No~, if the Court please, this is a very simple


3 matter and I think counsel has, as sometimes happened before,


4 has ~ixed up two questions in hjs objection. There are two


5 questions involved. This evidence that y:e have of fered is


6 not admissible for the purpose of provine that the defendant


ilid. the thines contained there, and it is not offered. for
7


8
that purpose .. If we were trying to prove the ac ts of the


it
9 defendant by this document~v;ould be clearly error. The


defendant's acts cannot be proven in that mamner, but ~e are
10


not trying to prove that the defendant d.eposited his money
11


there. We are not trying to prove that the defend.ant did.
12


any of the acts represented. theye. '.'Ie are offerin~ it for
13


an entirely different purpose apart from the acts of the
14


that there was some money deposited. in a bank in Washington.


,


15


16


17


18


19


20


21


22


23


24


25


26


defendant. We are offering it to prove another fact, namely,
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S 1 We will follow that back up -- that fact standing by itself
26


2


3


4


might not have any relevancy, but we will fo110 ....; that fact


up by showipg that that money was forwarded, or large por-


tions of it, were forvmrded to the defendant in this case,


5 and shov> what the defendant did with that money. ITe simply


6 \-mnt to show the existence of the account and the existence


7 of the money, and this is relevant -- I mean this is conpetn t


8 only to prove the existence of the money, that is all. To
. .


9 prove the existence of the account on which we would sho~


10 that checks were dra~~. We will follo~ this up by showing


11 tha t checks were drawn on that account and \""hich r.1oney Vias


12 used in this particular case that is now before the Court;


13 that is, we will endeavor to show that.


14 !JR .APPEL: But that is not an answer, ~our Honor, to relieve


15 the proposition, becau:::e I Viant to prove a series of facts


16 to prove an ultimate fact, your Honor. Thero!1lD.y be ono or


17 t,-;o of these 1ittlo chains of evidence that is not admis :Jibl!..'.


18 I.ill FORD: I have not interrupted couns 01 during his argument


19 and. tried to refrain. TIow, ono of the legal presumptions is


20 that private transactions have been fair and regUlar, and


21 that the ordinary course of business has been fo110"Wed.


22 Subdivision 19 and 20 of Section 19G~ of the Code of Civil


23 :Proce Jure. Now, this \titness has testified to his official


24 position; he has testified that these documents arc properly


25 under 11i s supervision, under his direction, and if I haven't


26 laid the i'oundation sufficiently, I think perhaps I ought
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1 to have asked him one question more, which I vdll do and


2 Y;ithdrav, the offer for just a moment. Has this document


3


4


5


to which your attent ion has been directed, TvIr Flather, been


kept in the ordinary course of business of the bank with


Ilr Uorrison and that account?


6 THE COURT:· Answer the question.


State ~lether or not it is a correct statemont of the ao-


I I:
II IIn, II


!I ~


11 ~:
II I;


I l
I i


III
I II
I II


I' II
Ii I, ,
I Il I
~ ~


I object to the


Attracting your utten-


Objection sustained.


'.7ait a moment, your Honor.


Just one other question.


Anll ·is a correct staten1ent of the account --


It has.


count of the Riggs lJational Bank of Uashingto n, DC, '.t:Jilklt vd ,hi
I ~


except those who have knov;ledge of the facts relating


tent, irrelevant and immaterial, and it will be hearsay.


tion to the column headed Debits, I will ask you to state


fOr a conclusion Or opinion of the wi tness.


Fram: Morrison on that special Account No.5?


has been laid for tho asking of this questi on; it is incompe


THE COL"TT:


liIR FOEn:


any dot in that document because it would be srrlqj:eat substi-


wi tness beinr; examined concerning any \\"ord or an;)! figure or


personally. Now, that has been held absolutely, and calls


A


Now, your Honor, you cannot bring the occurrences of a man


what the items in that represent?


I.m APPEL: Your Honor, we object upon the ground no foundati


I,m ArPEL:


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
tuting the language of the \\"1 tness for what the document


26
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1 contains, and upon the ground that it is incompetent,


2 iroclevant and immaterial, and the document itself has not


3 been "introduced in eVidence, therefore they have no right


4 to any information from the contents of tho. t documen t.


5 j;HE COURT: Objection suntained.


6 MR :B'OTI~: I want to be heard on that, if your Honor v;ill·


7 bear with me just a moment.


8 TEE COL~j;: V-ery well.


9


10


11


12


13


14


15


16


17


18


I want to etall ~Tour lIonor' s attention to the


purpose. I have Bot asked to read the items and I don't


dosire to do so at this time. I have simply attractod his


attention to certain items ancl my ol),joct in so doing YiaS to


show that the figures in that column represented moneys


paid out by the bank, of 'which this witness is the cashier,


to show that upon that document the bank acted, and in order


that ~e may follow the presumption set forth in Section 1963,


3ubdivison 27 set, forth in the Code of CiVil Procedure,


"That acquiesencc follo"r;ed from a beliof


19 that tho thing acqUiesced in Vias conformable to the right


20 or fact;!1 and 28, that llThings have happened according to


21 the ordinary course of nature and the ordinary habits of


ancl tile 1'0 fa r e ,existed acted upon that document,thi::: accoun t


22 lifo"; and that the ordinar:," course of bnsineGs has been


follov;ed.. '.7e v;is}~ to sho,," that the pa.rties betv;een v;hom23


27 24


25 tho ini'erence is that it ':":as carre ct and r 1.::;11 t . Your TIonor


26 v,oulll ;~at allo,," llS to o.s1-: the \,:i tne ss v;hetiler it
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1 or right, on the ground that it v;as a conclusion of the


2 witness. TIo~, I want to direct the ~itness' attention to


3 something in which the la\": draws the conclu.sion, dr~.1';;s the


4 inference, I'1lakes it a presumption, \~;:;lich, unless the con


5 tT8ry is shov;n to exist, it presumed to be true. That Vias


6 the only object. I did not ask for the items, nor c10 I de-


7 sire to read thorn to the jury. I am only offering it for


8 the purpose of -proving the existence of certain facts, \,hich


9 facts in themsel va s are not pretended to be, ancl no cIa ims


10 are macIe, arc the acts of the defendant. !f they \yore


11 offerod for that purpose ~e would concede they wore iDud-


12 misciblo.


~hc or,101' 8us"~ainir:g the ol:;}oction "ill bo 1'0-


14 stored and the objection ~ill be sustained.


15 !.ill. :FO? D: I show counsel v;hat purports. to be a choc~-book


16 containing cancelled chocks.


J:lEE COURT: It is apparent yon cannot fi11i811 this branch 0:
17


the case tonight. llight as well acljourn at this time.
18
19 ";.entlernen of the jury, bearing in mind. the a d.r.-:o ni tion Lcreto


20 ~oro given you, ~e will take a recess until tomorrow morn-


ng at 10 o'clock~
21


22


23


24


25


26


(Jury adrwnishod rocoss until June 5th, 1912, ::.'.t


ten a.m.-


---0-":-












J. D. FREDERICKS.


IN TlTE SUPERIOR COURT OF THE STATE OF CALIFORNIA.


IN AND FOR THE COUNTY OF LOS ANGELES.


Dept. No. 11.


---0---


Hon. Geo. H. Hutton, Judge.·


The People of the State of California,


. Plaintiff,


vs.


Clarence Darrow,


" Defendant.


---0---


REPORTERS' TRANSCRIPT.


VOL. 59


I N D E X.


)
)
)
)
)
)
)
)
)


No. 737'5.


Joseph Vusgrove,


Gurl F. Write,


Direct.


4736


4742


Cross.


-1739


4745


Re-D. ORe-C •.


Ada~ Dixon Warner, 4748


Peter Fir8tte, 47 ;=)0 4770







4736


1 llonday, jnly 15, 1912. 2 o'clock P. H.


2 Defendant in court vIi th counsel."


lows:


1m DARROYi: See if Ur Uusgrove is outside.


\"Vhel'e is your office? A In the E..':change BUilding,


Tp·E counT' i,1,ihO' tb t' t tl?__ I ". ~ s _e nex \'J1. ness, gnn em en .


A Joseph Husgrove


A MY busine s snow -- I am


DIRECT BXPJ'lI:HNI'IOl\f


i5th at was your busine ss last fall? A Why, I was


Where do you live? A llr13 East Thirty-sixth street.


JOSEPH lmSGROVE, 2 hQtness called on behalf


of th e defense, being first duly s'~rorn, testified as fol-


21 ~~.


c..ttorney.


Q


Q


IrR DARROW: Give us your neme, ple~lse?


Q ~~at is your business?


3


4


5


6


7


8


9


10


11
i


12 I


13


14


15


16 I


.And in December? A IYJas.


arrest in reference to the affair? A ¥es.


kno'mn who he was probably a year and a half.


':fn ere ~:tas that? A It was in the sto re, Busch's


About the 5th or 6th of December? A yes.


Did you he:ve a conversation wi th him shortly :::.fter his


Q


Q


Q Do you kno~ Bert Franklin? A yes, by reputation.


Q "l7hel'e is lir Busch's store? A Second. ~.nd Broadway.


How long have you knovrn Bert Franklin? A Why, I have


Q


manager for R. J. Busch, the haberdasher and clothier.17


18


19


20


21


22


23


24


25


26
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1 store.


2 Wh at VJas he doil1.g there? A He was purchasing som e


3 merchandise.


4 At that placfe and time did he SeW this to you in sub-


5 stcnce, 844" bottom of the pege, 843, at the bottom of
-


6 the pcge: ttThat he could not affordt to spend much money


7 or c Teat e muc hind ebtedness, as he was under a serious


8 charge, e.nd stood a chance of going to the penitentiary,


9 but that he hal,;" lived in Los Angel ~ too long:t ~m.d hac:) too


10 many friends in to\m, and that he "lrould not go but would


11 get ou t of it all right; tha t he YrciS pI~ing his cards, and
I


12 I bbfore he v!ould go to the penitentiary that he would put it


13 on someon e else? A yes.


14 11R FOTID: Put in someone else.


15 put it onto someon e cIs e.


16 MR FREDERICY~: That is the vroy you ask the question?


17 JilfR DARP.OYJ: put it ont 0 someon e else is the way we asked


18 it.


19 TEE COURT: You obj rot?


20 1ill POW: "\He obj ect upon t.he ground it is not the exac t


21 language.


As the record readsUP FOB]):26


22 YB APPEL: The transcript ain't correct.


23 ]fcR DARI-'.OW: ours ':.as corrected at the tiT'le, IfPut it on


24 someone else", was the languar-; e used. Th eX '::as the


25 language of the \7itness.
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or or not the foundation has been laid by the question.


the transcript is correct?


1'TR DARROW: That is the way it was asked.


I see someone els e. The question is wh eth-


one else. 1t


playil1.g your cards and you woul d not go to the lJeni t enti~ry,


THE COURT: The obj ection is VIi thdravm.


part. of it: II that he Vias plclying his cards, and before he


woul d go to the penitentiary 11 e would put ~ tonto some- \


one else." Did he make that st<:.tement t@ you? A He -1- ... 0 )


made that statement in substmlce. I v;~n't say he used the/
I


exact vJOrds, but that \7aS the substance and purport of /


it.


counsel vtould not be sensible at <::11. ItThat you'.';ere


THE COU ill:


Q. That was on the 5th or 6th of Decenber? A Early


part of Dec~ber, just after he 'mas arrested.


state, that the question as propounded to the witness by


reads. The question Tc.ised by counsel is whether or not


THE COURT: I have the rec ord before me, I s eo how it


you YJould put in someone else -- you ,::ould put it on some-


T:rR DARROW: Well, I \7ill read it '\gain, just the l<:.st


was given us exactly by the wi tness.


MR DARROW: We changed our transcript ~t the time and it


l'JR APPEL: Your Honor can see, if I may be permitt.ed to


:18. FREDERICI\S: As far as we are com erned, if this wit


ness knows v:hether he sf.idltput in" or "put on" --


1


2


3


4


5


I
6


7


8
!


! 9
r,


10I
f


I 11,
I


12!,


I 13


14


15


16
! 17,,
~;


I
18


19
j


i 20


21


22


23
f


I 24
I


f


25


26
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sid es hims elf?


YR DAR110W: But what he construed.


1m FREDEFJ:CKS: He s aid in sUbstam e.


The thing is to @ethis constTIlction,


CROSS-EX:1I1UHATIon


Did you construe that to mean before he


A yes.


That is all.


}Tow, I object to what he construed, the


The question is vhat he said in subst,mc e.


act language.


HR DARROW:


HR FR.l""'illERIClCS: That might als 0 be in sUbstance.


question is 'f.hat he said.


THE COURi': Calling for a conclusion of the witness.


HRFORD: The".!itness said he don't remEmber the ex-


would tell who actually had something to do "lith it be-


would Buffer by going to the penitentiary himself, he


v:hat the -::itness meant. He might have said something that


might bear a different construction on the "ritness's con


clusion, but the construction he put on it z.t that


at that time?


ily.


URFHEDERICKS :


Q Vlhat was it? A Vfhy, he ',"J(iS purchasing goods prepara-


tory for a \vedding.


Q Just after hev~s arrested? A yes.


Q Do you remember theoacasion r£ his buying f,oo ds there


Q Vlhat? A A wedding 0 f on e of th e members 0 f his felI!l-


MR DA RROW:


1IR DARROW:


1


2


3


4


5


! 6
i


I
7


8
I 9
f 10!,
I 11
! 12f,
!~


13


14


15


16


17


18


19


20


21


r 22
i,
! 23I·


I
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a long resident of this city and he had too many f ri ends


put upon it is not c ross- ED:amination.


struction -- might indicate vhat the words were.


A The whole


Tocross-examine him <:'5 to hi s language,


said in that r~~ard as you undorstood it?


and woulddraw the S~le conclusion at the present time.


tion.


that is another thing, but to ask What constluction he


langua.:.cs e to him from v,hich he draws the same conclusion


he vras playing hi s cards, b efo re he y,auld go he would put


tion sustaindd. I object again, it is notcros8-examina-


that thos e are the exact words, but he said he had been


time, v,hich is a fact, which may enable us to put the


and that h eYleS not going to th e pen and before -- he said


it on someone else, or slip it to some:)lle else.


Q Well, did you construe that to mean that he would tell


who else was in it '~ith him?


conversation?


Q No, that before he YlOuld go himself? A WhY, he


said that he had been a long resident here, I don,t know


THE COURT: Obj ection sustained.


7.m DARROW: I obj EC t.


lTR FREDERICKS: It is onlycross-exmnination in that con-


J""R F?.EDERICK,S: -- l.n or der to help himself?


HR FREDEHICKS: l[r Musgrove, state in your ~[hat he


11l DARROW: 'I'hat same question hc.s been asked and obj ec-


1m DARROW:


1
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6


7


8


9


10
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13


14


15
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17


18


~
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,:,
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1 TEE COUll: Read that question. (Last question read by


2 the reporter.)


3 TBJJ.r COURT: Obj ection sustained.


4 1ffi FREDERICKS: Did he say that he would tell who else


I
f
I
~


I


I


!,


I
I
t
i
I
I
I


I,


bE


5


6


7


8


9


10


11


12 I


13


14


115
i


16


17


18


19


20


21


22


23


24'


25


26


\IIJOS in it vIi th him in or der to save hims elf? A Uo, he


did not.


?CR FHEDERICKS: That is all.
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1 3.n &. ne\'Vs-A


A 5533 Virginia avenue.


Young ir: I'eferor-ce to


A Carl F. Viri te.


Jud~e


What is y~uI' business or occupation?


tHee or in,ne.diately after the tin:s tho. t :,::'. Lockwood


UR. ArrSL· Q.,;r. V'tite, yeu Ii':ly stat-e yeur iuJ.l n::urle,


if you viill dil'Bct lry .&.t:ention to tbe p2.ge of tria matter.


tr..r ougt Ctl t the pI" el in, inary •


THE COUP':"'. Gcntl'3Yi;cn, you will facilitate the e:owin:ltion


first duly sworn, t03tified as follows:


~ wltne33 called on behalf of the defense, havinG been


C 11. F. L


Q Viere you reporter for the Fxpres8sorr:etin;e l&st ye,:'<r .


Q Were yeu present there in t;-e ccurt room about the


pilpc:r reporter.


there 1-'1'o88en-l; at that tinJe? A Yes', there were reprCs8nta-


please?


Q rfh~r e eto you l' es ide?


tives ttel'S, 1 think, fnn, ::l_ll of tl:e P'.lP:3TS.


during the eX·lliiin:::.tion--tre prelin~inary exanjin:lti~r: held


't efor e


w~s examined upon the witness stand? A Yes, 1 ~~s there


~ A~d With reference to :~e r~pre3entative6 of tte Assoa .


1
2p
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1 ted Press, do you remember \~,. l'ursons beir:g tberer


2 A Ejeie rursor:s?


3 Q. ves, 6 ir • A He was.


4 G. Do you ren·eIY,bsr r.;hetbf3r or not w1:en ':,.. Locl,l,vood m:;n-


5 ticned Darrow's name in hi8 tes t im:;ny-- A 1 bee; your


6 pardon.


8


9


10


11


12


13


nan:e?


A yes.


Q l';ow, 1 will ::lBk you 'Nhetler or not at tlJat time during


the eX~lijinatlon 2xd 'gl:;en ::" [arraN's nari!e 'N a8 Ler:t ioned


in the acurs e of the '8xan.ina t ion, The theI' or not, ::r.
3.nd


vrankJin, in your presence,lin the presence of the persons


14 aJready nEllred by you, did Clt did not get up fran; his place


15 in t~at rOOlli and go over to th~t part of the rooru whe~e


16 you and the otber e;8r1tlen.en repre33ntir:.g the press


17 ~ere sitting and whether or not he, leanihg over, did say


I
r


I
!
I
i
I
I
~


I
I
I
f
!


!


bE


18


19


20


21


22


23


24


25


26


that >:r. Darrow never gav3 tiT! any money for tl~e corruption


of jurors and that ~uc~ a statement as ttat was ~ daGned


lie, or words to tlat effect or in substance?


!viR. FCo-::;D. What page of tre transcr ipt is that on?


tvTP. APP?L. Pa£;e 827, gent1eEien. Th~ foundation COnfcences


to be laid at pae:e 826.


i.;R. FORD. l:: e J'i~nt to leo} :It it 3. n,OLent, your Ponor.


rO objection.
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1 A Well, 1 thj.nk the question calls for t.vo answers, I


2 believe, :,;r. Appel. The OLe answer 'NouJd be tha t '.:r. Frankli


3 did ll,3.ke son,e suet statement in substance.


4 Q. ye8, sir. A Al though those words were not used exactl


5 A JUROR. A little louder, please,


6 A :::. Franklin did make sonie such statement in substance,


7 but not in those exa.ct words.


8 MR. APPEl,. Try and give-- A It occurs to 1::e noV! that


9 he made that statement at the conclusion of ;,:1', Lockwood's


10 tee tin;ony ,


11 Q. That is what 1 s 3.y, ei tter at the concl us .:Lon or dur ing


12 the examination. A yes, as 1 recall it,tbe exc:"Ti.ination


13 had been concluded and :.:r. Franklin left Govsrnor Gage and


14 can,e over to the press table and said that if anyone S:iid


15 tr.at he, Fr anklin, had ever us ed :,;1'. Darrow 1 s nan,e in con-


16 nection With the briterty ths.t he was a darrned liar,


17 that he never had used '~r. Darrow's name, that :·lr. Darrow


18 was innocent of any connectIon wi th the case in which he


19 was involved. That is my recollection of it.


20 Q NOVi, do you renerr.l:'cr whet'"'er or not ~his exa..n:ir~itiorj


21 occurred in DecelLber, IS]l,? A Well, it w;c-.s either on


22 December 11th, or prior thereto; 1 thint it \Vus prior


23 to· December 11 .th, becaus e as 1 recall it, t'"' e exam ina tion


24 or. December 11th was in the court roeDl across the w:ty


25 while the otter was d-wn in .Justice Young's court roorli, and


26 1 ha'Te ref er ence to t1; at par ticul ar time.







but what you would call the substance?


1


2


3


4


5


MR • APPEL.


MR. FO~D.


Take tte witness.


CROSS-EXA.Mli~ATlon•


Q You are not giving the exact language


A That ia as
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6 nearly correct as 1 can quote him.


7 Q. Isn't this about what ;,ff. Fr::rklin san at that tin,e,\vhen


8 lockvvood says tb:l+ 1 ILentioned 1)arrow' s n~Ul,e out there he


9 is a dan,n liar. 1 never men tione d Darrow t s name at all


10 and 1 do not want t.o drag any innocentrrtm into it."


11 13nlt that what he s::tid? A W'ell, he used :,!r. Darro'.v's


12 nan,e in saying be didn't want to drag any innocert man


13 in to it.


8 14
v


Q :take tte quer,tion down to this pa!'t of it, he ciid 69.Y


15 that like this says, "1 njentioned Darrow's name be is a


16 darrn 1 iar, 1 never fLen tione d Darr ow t s name out ther e or


17 anywhere else," that part is right, is it'? A 1 would


18 not 'be positive whetrer he said Lockwood or not. My


19 irlipreseion is trat he said trat if anyone saysnthat


20 1 men t ione d :.lr. Dar r ow t s name.


21 Q. Then didn't he say this: "1 don't W'ant to drag any


22 inr.ocent nian into it," what 1 WCiT"t to get at is this, :.:r.


23 W1":i te, you ar e sure he said, "1 don't wan t to dr ae; far:r:o'lJ


24 in to it." Didn't he say, "1 don't want to crag any


25 innocent IT.an into it," and you inferred 1":e was referring


26 . to Darro's'? A He Ws.s refer,: ing to tarrow, if
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use t:te nane, he was talking about Darrow.


You thcueht he wan ted you to draw the inference DarToW


was innocence.A Just exactly, but he mentioned--and my


irripression was that he intended that 1 should. infer that


he mean t ll:r. Darrow.


Q That is just exactly what 1 wanted. He said it in such


a way that you could draw that inference and you thought


he intended you todraw that inference but you are not sure


he said it in those viords, is tha t right? A 1 know t'hat


he ir:tended for me to draw that inference_


Q But you--


MR. APPEL' Let him anSWEr.


A And 1 am almost as positive tha-t: he used:,~r. Darrow's


name.


U;f\ • FORD. Q, Wel], 'liOU Co.re not absolutely pos i tive?


A 1 wouldn't be a~solute1y positive, no.


G. Ym. didn 't pUblish it ir: your paper at that time, did


you? A My recoJlection is that He did; 1 would not be


positive atout that.


Q You pub'isbed the last part of the statement ttat he


said Dnrro'fl \'} as innoc en t?
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I would have to refresh my memory from the files be-


fore I could say whether I pUblished that part of the stata-


ment or not) or any part of it.


Q, At the time he told you he ,vas innocent, t'1lso, diCh:t


he? A Well, I dontt know that he did. I don t t b eli ev e


1 A


2


3


4


5


6 he did.


7 Q, He was insisting, ~- he never admitted his o~n gUilt


8 at that time, did he? A No.


9 Q, He was denying his guilt whenever you did see him)


10 'wasntt he) at about that time?


11 J,rR DARROW: That is obj ected to.


12 THE COURT: Obj ection OJ erruled.


13 A Well, he was denying his guilt at this particular


14 time, yes.


15 :MR FORD: And when he made that statement to you, did you


16 believe him?


17 :MR APPEL: That is innneterial 'l,nether he believed him or


18 not.


19 TEE COURT: Obj ection sustained.


20 UR FORD: That is all.'


21 UR APPEL: In t hat conversation. that you referred to, who


22 was he talking "bout; about 'i'.hat person?


23 HR FORD: YTe obj oct to t hat as calling for a conclusion.


24' He has st~lted it fully on direct ecamination. The ques-


25 tion shows he was talking about Darrow.


26 THE COURT: ·Obj 00 tion sustained.
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MR APPEL: That is all.


\


lillPJ.!i DIXOlif",'.VARNER, a 'VIi tness c aIled on


behalf of thedefens e, being first duly SYlOrn, testified


as follows:


DIRECT :EX.A1ftI:HATI on
11m APPEL: State your name, pI rese. A Adam Dixon Warner.


Q You reside here in the city? A yes sir.


Q You are an attorney? A yes, I have been practing la\V'


for a number of years until lately.


Q, 1.'!"r Warner, are you cc quain ted vri th Bert Franklin?


A yes sir.


Q Did ~ou knoW' Bert Franklin somevJhere about th e lat-


ter part of September of the early part of october, and


prior to the loth day of octOber, 19l1? A Yes sir, I have


knOYID him for a number of years here.


Q A out that time, ei:ther about t he time of the commence-


ment of the trial cf the McJfamaras, or shortly before that


time, did you have any occasion to visit him at his of-
.J


fice on Broad'cray,? A 'res sir, I\;~s there two or three


times betvreen th e 15th 0 f Au~ust and the 7th of Sept ember.


Q 7th of September? A I think the 7th or lOth.


Q September or October? A I think it was close to the


7th of September. About the 7th or lOth of September was


the last time I ,"ras there.


Q Did you then, you and he being alone, have


sation in his 0 ffic e and did he or







1


2


3


4


5


conversation while referring to a~d having then in his 4~
hands a list of the names of jurors, say to you, "There


is an angle to this thing; I 8m going to win this thing my- I


self, right here; there is an angl e to this thing that
don't


Hr Darrow or anyone of theml\know anything ~bout", 0 I'


6 words to that effect, or in substance? A "An angle


7 to this lawsuit."


8 Q I lmderstand. A ?Tere the viOrds, and that was at the


9 second conversation, thesecond time I vras there.


10 Well, did he make snchstatement inci'fect as I have


11 qui ted? A yes sir.


12 Q,


13A


What didhepoint toat that ,time, if anything?


He had a list -- a paper, legalc5p paper vii th a list of


rightl


I


I


And V~s that conversation -- when was that concer-


yes sir.


}TO\"!, :rou s c.y t hat was at the second conversation?


Q


Q


A


about."


striking on the table, ItI am going to v.rin this lawsuit


he re, It and then followed the wo rds, "There is an angle
don't


to this la"asui t that Dai'row 0 l' anybody els e" lIDow anything


names on it, and he accompanied the statement with14


15


16


17


18


19


20


21


22 sation? A 'Well, I received '.'ford from the railroad com-


23 ]:-ony about a lecture tour on t.he 7th of September, and it


24' was either a few days before I got that letter or a few


25 days afte~Nards; I am hot sure. It ~as about between the


26 7th and loth of September; ho\'.rever , it was a .....reek -- ju


--
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DIRmT EKNJINATIO}I


about a v/eE?k after the first conversation ".ri.th him.


I


I
I
!


I
I


Angel es~


1Tearly


,m,..". •
"l.L;f, ~n


A


A


I
Peter Pirot t e.


Polic e offic er at Venic e.A


Have you been in any other business here in Los


vThere else were you a police officer?


How lo~ have you teen a polic e 0 ffieer?


What. is your Dusin ass?


,VhY, I worked up here in the sheriff's office a few


about th ree y <::ars at Venie e.


Q


for a vrhile, y as.


Q What was yOU1' business before th at? A I was with


the Denver & Rio Grande Railroad' COmlmy for a while.


Q


A


Q Deputy sheriff? A yeS sir.


Q lnd YOl1were a policeman there? A For a little --


Q You came tot his coun tI"'J from DeDVer, did you?


A yes sir.


months, is all.


PErER PIROT'l'E, a ,-vitness called on behalf


of the defendant, being first duly sworn, t estified ~.s


follows:


Denver for a vrhile.


MRDARROW: what is your name, please? A


Q How do you spell it? A P-i-r-o-t-t-e.


Q


Q Whereabout? A At Venie e.


Q


UR FHEDEHICZS: No questions.


lER APPEL: Jlake the vri tness.
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1


2


Do you knovr Bert Franklin? A Yes sir.


HO\7 1011.:1 have you ImoYmI::,~J?:? A ~~nce last fall, I


3 think.


4


5


6 Q. VJ'nere did yons-et acquain ed with him? A Why, I was


7 introduced to him up he re in the court room••
_----#<-~..-... w ~ - .. ~...""..=_. + _ ~ _, __,,-~,~ "_'_.'<_" .. ~~ .. ,_".,~ ....~,. .• ,,__••_<...._~.._,...._..,,___.._..................__~~~_.-~.,, __ .~".'._,~.__v'"__"


D,lring the 1Jclifam~:\ra case? A yes sir.


Or la tel' than that? A No, during the J\TcNa1Uara -- .


Q. Did he have any cornrersation ','rithyou in reference


to his case? A He di d.


Do you remembe'r the time in reference to the time he


February, I think it was th e 10 st Sunday in :February._ ,..... _-.-----.r "_,,,,.,,.__ ~ "__ '". ,__... -k_.• _.·,._.·.,_., •••• ".",


And did you see him again? A yes sir.


___._- .h~ .... ~


---~-


And whereabouts in Venice? A At Navy street, near


Wh ereabouts? A I seen him in Venic e.


What time of d a:y "'fas it, do you r e:member? A Some-


What were you doing at th at time? A I walked up there


plead:;uilty? A Vm.y, itwas ei.ther a Vleek or possibly a


to pull the box, ring in to the station.


the Decatur Hotel on the oceaYJ. Front.


Q, Do you l'emember al)ont the day? A I don,t just


remenlber the date, but it vras about the last Sunday in


where along about 1 or 2 o'clock, I shonld jUdge.


well, about that time.


_~...-r-'--""'---_
_ ~__~ __ ~ ~. - .~~ ._N"


week before he had his trial.
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VThat v,'aS the first subject of conversation, not the


2 conversation, but vfhat was it abont?


3 lIR FORD: Just a moment. To that we obje:t on the ground


4 it is not in proper form, no fOlll1dation laid for it, and


5 an impeaching question.


6 ~JR DARROW: On pag e 858, you wi 11 find bat; the n Er>Ct to


7 the 1 z:st question and answer.


8 THE COURT: yes. Obj e: tion overruled.


9 leR FORD: That is about the SUbject, but it is p-elimina:ry,


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


directing the mind of that witness to certain conversa-


tions, but as to this wi tness, it is asking wh ether or not
at


he had at this time such and such pIece, a certain con
f'\


versation, anoc words as follows, to-wit --


I


.1


I







A Fe COll~e up and shook hands--


TFE COURT. PC 7 ; is tt?. t, C!s.ptain Freder icks?


A Why--


matter with you? A Why, be asked me about a de!~5?~,~:re


TPE CalJRT· Objection overruled.


but it is no t cn a rnater ial rr.a tter •


THE COURT' Simply tre topic.


tliR. :b1\RROW. Q Viha t did he ask y~:)U about? A Spol:e about


his trial, his l~ttletrouble he had been in.


he was in trouble?


conversa tion?


MR. FHEDERICKS. ~he wi tne3S Wi'l not atteli,pt to give the


ferent rratter. Ohjection'overruled.


THE COURT. But this is 3. different question and a dif-


475>, I


Q, Pr evious to th'.1 t had he 's floken about any bus iness


MR. F'REDEBICKS. The Witness 'Nill anS'7fer yes or no.


MR. DA':1'POV!. Q. "ias that stated by ~lOU and by rire?


UP. DAPRQi;Y. Not the 8onversation.


did not think it wao a good time to start an office while


r, And did you say to hirr. in reply. to that, ask him if he"\i
----, .._-.......-,..;..-.~-., ...~-'~-" '. -


had not been in some kind of trouble 1 ately s.nd t1:a t you


you to talk about?


MR. FPEDERlr.'KS· :;:~e 'ivitrless, of c:oursc, iviil anS\'ler ye


MR • DAPFOW. Q What was the sUbject that he ap"roached.


agency, in opening up a detective agency in Venice.


~MH. FREDERICKS. That is otjected to on the ground it is


irr:material •. Tte foundation appears to have been laid


4
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24
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26


---







TEE COURT. Yes, the question should be answered yes or


MIL DA'P~OW. Cut it out, then, 1 will ask the question


please.


stance J which 1 have read to you? A The ques tion again,


. L'~
<\ (- ;1 '\


Whether he made this stat8ffient in sub-


Q Did he first speak to you about the advisability


MR. I;AImOW.Q


no.


or no?


a~n9


1


2


3


4


5


6


7


8


is tre second time, as you will sec,


is •


Tl-at


Definitely fix3d on Sunday afternoon.


closely tr.at


page 859:


TF:'T. cau? l'


T>.1E rOURT. 1 ha:~re the place, but 1 want to see [;0'.\1


T?E COURT. iYai t a TJ2inu te--


JIm 9 DAPFOVT. Well,· if he said it aoout ttat time at al1--


foundation laid.


MR • FREDE? 1 CKS • That is obj ected to as iti:.n:a ter ial, no


Q Did he say t:h at ~'l t any time?


Q. }Tot at that time? A l!o, sir.


MR. FOSD. ;,&ge 860.


MR. DAP?~r\y.


didn It thir~k it was a good tirr:e to start ::.in office l'(r,Ue


he was in troubl e and elid he then say, "1 am going to get


out of that all right, the District Attorney cioes not want//


me, they want Darrow,"? A not at that time. 1


'of opening a detecbige office in ~.renice with you and dld


you repl y, "You wer e in some kind of trouble, II and you
10


11


12


13
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1


2


MB. DA'PnOV: Yes, the first conversc.l.tion.


THE COUR 1'. Obj ect ion sus tained ..


3 n~. DARPOW. Tren, I wi ~ 1 ask you again, refer:r ing to that


4 ccnversation yeu had at which he referred to opening a


5 detective office, did you not'( A Yes, sir.


G Q Did you have another one with him? A yes, sir.
r


7 Q And when was th at'? A The second conversation abDut the


A The Casino Cafe.


8


9


7th, 8th or 9th of}~arch
......,'••' """"~. _"......-, .• >c,._"" .""--,,,,,~-.."'-"""'".~"-~ .•.•


Q Where was it?


1 woul dn 't sa just exactly.


10 Q Anybody else present? A V1hy the Ex City Clerk, G. G.


11 Watt \Vas present.


12 Q, Did he say at trat conversation, among other things,


13 in speaking in reference to opening a detective office,


14 did ;,:r. Watt say to him, "You are in sone kind of troublsjll


15 he did not th-'.nk it a good time to start an office while


16


17


18


19


"Why,
I


he was in trouble. Did he then say, 1 am going to I
get out of that all r igh t , the Dis tr ic t Attorney doesn't I
war,t me, they want Darrovv'( " A He did" (~~'I?ojl,


:MR. FREDFBICKS' 1 nove the answer be stricken ot:.t.


20 THE COLlRT' Strike out the answer for tre purpose of the


21 objection ..


22 till. .. FRFDETUCKS" Otjected to upon the ground no foundation


23 has been lai d.. Tn e tr ans cr ipt seen:s to s r·ow tta t did


24


25


26


oc '::ur at anotter tin:s and not this time.


MR • DARPOV' • ".he question is here •


THE COlJR T. What page, ~,1r• Darrow?







a pretty broad foundation, I will grant you.


"Did r.e then or at any of thes e conversations ilien t ion


I
original question~


I


was irr.n edia tely


A- He did not, no, sir."


cov3ring those first three ques-


in trouble,"


was a good tirr:e to start a detective


Wait a mcrnent--let me read this and I


HSll
860 at the top, ItIiid 'fe mey'tion then or at any I


I


I
I
I


It acarus to me that the first three questiom


"That you wer e in some kind of troubl e and


I want to call your Honorts attention to the


Th::lt is the only construction 1 am able to place


TFE COUR T.


MR. FORD


THE COUP T.


on it.


at the top of page 860 refers back to the


this or this or this,"


+"u ~ons •


fact that it occurus later in the transcript at a differ-


MR • DARROW •


top of page 860 refer to }-. is convers a tien wi th tr is witness


ent conversation, was put to the Witness Franklin. It is


he did not think it
. you


off i ce whil e ' were .'


"following the .foundation laid for that Sunday.


of these conversations--


not fair to the Witness Frar,klin to a+.tack him in that


MR. FORD' The dinner conv er s:::.t ion with :.lr. Watt is an


manner and th e law doeeD f t p3 r rni t it.


will see if the fO'l.;ndation is laid.


alone and not 'lJi t'h other i'\'i tne::,ses at a different tirrle or


place. Now, if counsel has been lliisinfor~ed--


TPF. COURT. Well, nAt any of these conversations,"


MR. FORD.


er:tirely diffarent conversation. The questions at the


26
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21
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23


24







1
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MR • FORD' "At any of these conversations," coul d only


refer to Borne conversation th3t had been talked about.


They h::'ld not been talking about the convers::ttion with


Watt and Stineman and consequently refer to some conversEt- I


tiona held at so"e tille in the future. Your Honor will I


I
find over on page--the bottom of page 861, the iLformation I


I
I


thatit was !,:r. watt, and 1 think :~r. St inernan. The conversat


tion with '.~l'. Watt is on page 861. Manifestly the word


"these" cannot be referring to somstbingin the future:


Franklin didntt know what was in the mind of counsel, what


he was going to refer to in the future. He did, :. know


wr.at he had spoken of in the past, and "these conversa-


tions, It refer to all sU8h conversations as ,'Jere testified


to prior to the asking of this p].rticule..r question.







Begins on page 858: "You know Pirotte? A -- yes sir, s~7i:~tl
1y; an 0 fficer at Venic e. Q -- Did you go and ask him'


1


2


3 about opening a det ec tiv e. ag ency at Venic e II ~ge 8S'g.


4 TEE COURT: .rust let me run that over, Hr Ford.


5 };iR DARROW: This begins at 857.


6 THE COURr: I have it. I read it. I think my original


7 construction of that language is correct, lJr Ford.


8 JfRFORD: 1'1'OY1, your Honor, beginning at the bottom'of 857,


9 he Vias asked if he had ever met }{r Watt. He had, ancM tes-


10 tifi ed to having a dinn er \vi th him and a po1ic eman named


Then trey dropped that conversa-11


12


Pirotte at the Casino.


tion; there was nothing said abrut the r;onversation. He


13 \VelS t1'en asked if he knew 'Pirotte,at tre top of the page.


14 859 they asked this question: "Did you suge;est that he


15 interest hiILself with you? 1>.--1 did. tTot at that con-


16 versation, though, not He first time 1 met him." 1 take


17
-, .~.~-- .. -..... -- .•. -..


",.'0"",-


it he had 'had otter converscl.tions \'ii th ;,rr. Pirotte, and then


18 the question was asked: "At the time you mentioned to him


19 a going into a detective office together, didn't pirotte


20 Bay to you that you were in SOllie sort of trouble? A--'Par-


21 don n:e, he never rrentioned corr,ins with me at n;y office.


22 Q--Well, what was it? ,t'\.- -Wha t do you mean 7Q.--I mean


23 the time you talked of opening ttat detective agency


24 down there with rirotte. A-_l spoke to :.:r: rirotte, or


Q.- They can him 'Pete?wh~tevsr you call tim, Pete.


A--On tte walk justQ--Pete Pirotte.A-:'Yes, rete.


25


26







1


2


out ~f the main street of Ocean


at my


rark." etc., and ::::-~~31
office!- at the bottom


3 of n·e pag e-- "He came up to see me at IT.y off ice 80me time


4


5


6


7


8


later. (t,--Did he men tion then or at any of thes e conversa-I


tiona. this. that you were in Bon,s kind of trouble and I
that he did not think it W'lS a good +;il1:e to start and !


1
office while you were in trouble?" Now, t'\.e word "these"


wanifestly meant the conversation concerning--


9 TT:rF, COUR 'j'. Be ad on two or ttr ~_~ e que 3 ti ons rror e •


10 NiB • FORD. (Rec:..d.ing)' "Q Did you t~en say to hirr, 'Why,


11 1 ~rr p:o;ng to get out of that all rig,ht,· the District
.... J "" J. 1 e;,


12 At +;orney does not wm t me, they wan t Darrow '? A-- 1 did


13 not. Q-_Didntt you, as :l matter of fact; teU hin. that


14 the Diatrict Attorney's office wanted to get Darrow cmd


15 that you were going to get o'Ut all. right? 1.--1 did not.


sa~d " .. because 1 kn GY'1 what he was there for be for e he.1 .. ,
G :3.id ten wor ds, hilL and .~ ... Watt and " Stinerrian, that,,11" ,c;r.


16


17


18


Q--Now anything of that kind? A--l would never have


19 you would brine; up later, at Venice, it W::1.S easy, it


20 V:3.8 easy for a ::'an tba t Vi 'c:'3 an arna teur 11k e 1 am. Q--You


21 mean being 8. SHear t detect i ve do you me:lne;:;;sy 1 ike 1 art? II


22


23


24


25


26







versatiol1s.


to the c ol1versations we are talking about there \'!h en at


at ocean Park? A -- yes. Q -- Did you have a conversa-


475~


"Well,


The word "these" refers,.to •LoJ.me.


Already referred to.THE COURT:


UNo I met him another time at the 0 ffice. It,


of the G"'Laminer at that


THE COUR[': Either of these conversations might refer to


two, any of these conversations woul dtefer to several c on-


tion with him here about certain matter, It and he said,


THE COUID': That is not what they szid. ThEW said,


his office, or the one at Ocean Park. It is manifest it


th e Ylord "these" by looking ct. th e questions \vhich fol-


low, 'bee al s e Franklin could not know 'That 'nas in th e mind


did you at either 'of th ese conversations, that is the one


at Ocean Park or the office.'1


man here now on the stand, "Did you talk "7ith Franklin


Honor is this, that the ';/ords "these conversations", at


the top of page 860 cannot refer to questions that fol


low it. We cannot get any lie;ht by what ',7as meant by


:r,JR FORD: Already referred to.


I


cannot refer to any subsequent testimony. I say to this


/
THE COURT: He brings in 1I[r Watt and,Ur Steinaman there,


t.he
and evidently~conversationsare in his mind.


Jm FOTID: But the point I am tI"Jing to make here to your


"any 0 f these conversations".


1:TR FORD: ItAny of the se conversations."
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THE COURP: It is evident from the statement of the witness


that he had HI' Watt and HI' Stineman in mind.


fer to any 0 ther conversations than what had al ready


,


We sim-


referred


what v.as in the mind of th e wi tness aft er t bat.


grant you, 1fr' Ford, but on a careful l' eading of the mat


ter, I think the conversation which lfr VTatt and 1'[1' Stine


man were present, is su~iciently referred to in the lay


man and Pirotte ~t Venice had not been


j ect to it on th e ground no foundation laid, which "\"lB


been testified to, we would have an opportunity to ob-


THE COURP: No, the witness Franklin, on p~ge 860.


iER FORD: Now, your Honor, if the word "these" could re-


r..ffi FORD: From the present witness.


j ect, turned his mind to the conversation wi th HI' Pirotte,


back on page 857.


conversation. At the beginning they dropped that sUb-


to, they had spoken of havin.g dinner; nothing about a


MR FORD: And the conversation ~ith Mr Watt and HI' Stine-


~ould have a right to. If it is going to refer to some


thing that is in the mind of the 'witness or cOlIDsel after


wards, how in the ':forld can the people tell when to ob


ject and require the fOlmdation to be laid? I don't care


ply claim that th e foundation must be laid under the 1 aN


and the People are entitled to know it, and trere is noth


~ng there that Yfill.convey ani. information to the peopl e
.ei th er of' those conversations.
TEE COURi': Well'; it is a'. Iiittl.e bit confused, I vIill
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il11g of th e f01.mdation to justify this question.


1m FORD: And we object to it on the further ground that


no fo1.mdation has been laid showing I:E! rsons presendrj be-


-cause the question as put there, refers to a conversation


between hi~ and Pirotte.


THE COURI': That may be true as to this partie ular ques-


tion.


T,TR FORD: No foundatiom laid, persons pr esent.


THE COURT: Let's have the question and see if it is h!3re.


Iffi FOPD: COuldn't be here, it would have to be in the


original foundation 'which Vfas not done.


. THE COURT: That is too late to make that objection now.


~,ffi FORD: It must be laid then, your F.nnor. We don't have


to protect their rights, and la,y their f01.mdation for them.


V!e don,t need to raise the obj ection until the witness


comes on the stand.


HR APP]L: '0.Je have to sho'll they had several convef's8-


tions.


THE COURr: I cannot <:gree ',vi th you, 1fr Ford. The obj ec-


tion is ~erruled.


1m FREDERHI'KS: He has already answered it.


THE COUB!f: The a~vril1 be restored... f'J.5"6/


~rR D ARH0\:7: Read the last question.


(Last question read by the reporter.)


lIR DARROW: What v/os th e answer?


. THE COURT: What 1,~ras th e ans-,ler, ITr Repo rt er?
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1- 1IR DARROW: What was t he last I asked him there?·


2 ~Answer read.)


3 HR DARROW: That is aft er --


4 ]JR FRED:FGR!CKS: That "'!JaS the answer, and I asked to have it


5 stricken out.


6 THE COURT: yes.


7 1ER DARROW: Read the question, pI ease.


8 (Last question read.)


9 HR FOBD:I call to your Honor's attention on pC\ge 8S9,


10 Hr Franklin was asked "Did ]\;rr Pirotte say that It? lTo"",.
11 this qu.estion is, did Mr Watt say that.


12 UR DARROW: Theyvvere present together.


13 lrR FOBD: Thatquestion is, who said it? Supposing Ur


14 I Watt did say that, Franklin yras asked if Mr Pirotte said


15 that, and he said he didn,t, and the '-'fitness said he·


16 didn't.
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get out of tbe trouble, tee man they wcmted was :.lr. DarrOW_-


1that is the important part we are after.
I


Franklin wren, as a matter of fact, it does not inpeaeh


of shoWing what brougtt out +D8 statellient of Franklir. that


the District Attorney was not after rirr;, he.was goir:g to


THE 80'tJRT. Le: us see if 1'e S3.id the ether man did Dot.


TEE COIJRT. We are not arguing the matter now.


MR. t,PPEL· Tris is no tinie for argument.


fo.cts aTe there, and this occurred after tbe ir:dictment.


MR. FORD. 1t is before the jury, your Henor, and the


there is to it.


at that time about Bain and the detective business, "YQU


care how it weB 'Jroug'ht out, wrether ;!ir. T'irotte said this


TEE CO'LTR'1'. "Pr ecise ly. The qU8s tion is wne th er the


after, we are after the statement of Franklin. 1 don't


The fouw.ation mUBt 'be laid, of course.


him.in any way, sr'ape or fori:" because adnitting this


you will find that.


d iff er enee 'lIho said that to ;,:r. Fr ankl in, wh:l. t '.ve ar e


whether ;iir. Watt said tht, this is simply for the purpose-


are· in trouble no-.ri, it is a very bad time to do it, II or


record shows the fourdation is laid or not, that is 2.11


except tbis, this will be uGed by way of in~pe3.ching 1,::.


I::R • FO::' D• 1'h e mat t er is DO t in:por tan t to us in any W:1Y


m=t. rA?pry:. Pe also said the other llian did not. 1 think


}~R. APPEL. \7hat ONe are after, sUbstantially--it makes no
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l' Vi i tness is telling the truth, bis statenent is not


2 sistent with tte statenient n'ade by ~,!r. Franklin.


3 WE COURT· "..hen, the People's case is not injured, if


4 thE). t is tre truth.
time


5 MP • FORI;. 1 t is tak ing up /w i th iniD13. ter i Ell nla tt er, no


6 foundEltion la.id.


7 THE COUFT. lITe are wastir:g time in this case.


8 MR. DATIROW. Reading tte bottom of page 860, and you will


9 see there both, 1 wiJl read from the record--


10 MR· FDRD. 'l'reluestion is an~erechnd answered and we


11 object to any reading of the record.


12 TEE COURT. Al1rigrt, \:r. Darrow, the rEattcr is disposed


13 of.


14 MR. DARROW. Q ;\,lr. }"lirotte, who besides you and :.:r. Franklin


15 were present at the conversation at the Casino! any-


16 body present besides you and Franklin? A \!r. Watt.


Q An d the convers a tion w2.8 between the thr ee of you, was )


plead gUilty in the ~~in case?


Q Did you see Fr~nklin


17


18


19


20


.... .,
1" . A Yes, sir.


again at Venice? Aft¥r he tad


A Ye:} sir.


21 Q wtere~.wJ.8 th:it? A At the Casino Gafe.


anytping with him in the Lockwood case but were balding


22


23


24


Who


Did


e16'e W3.S present? A :.::. Watt.


he say to you or Watt that th 8" 'tIGre not going to


26 even if they r.3.d -N,::tnted to cio anything With r.ini they


25 ~ t over his he3.d to rr.ake him tes tify ~g3..ins t Darrow,
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t1-'at at tre erUie conversation?


TFE WI 1'!(ESS. TO What?


referring to pag
I


gave him a I


Let the reporter read


Q At +'he same conversation "it tbe Casino,


i.'J\. DARPO'\':. Q At t""' at scm·e conyer S:1 tior: with you and


THE "SET'OF. TEB. 1 did no t get any 3!iS'Ncr.


TEE COL~T. Will you repeat the ~uestio[, 1 think it


MR • FORD.


MR. DARROW. Q Viell, what W1.S your an sw er 7


given?


doll ar of :v~oney for any corr upt purposes or to br i be any


jurors, or words to that effect? A He never said be gave


Q For any corrupt purposes 01' to bribe any jurors, wa.s


(~ :.::-. l"att W[.LS present at that conversation? A Yes, sir.


hin; a do llar , but he s aid be never g~ve !"' im ar,y money.


864, did ~,:r. Frankl in Bely th:lt Darrow never


hirr. any iI.oney for a.ny corrupt purpos2s or to br i be an v


not beci.lw3e De had already h&d irr:n.unity ClIld as a lI~atter of


!/B • FOS1. 1 did not set any:'tDswer to that, if any was


w~s a little vague?


fact Lockvr-od s.nd he and Fredericks were conf:ederates Einy-
-~",.~---------


way, or words to that effect? A ue did.----,....-.,--.,_..._.~--~_ ..........._~,-.....-.._----


Watt present, did Franklin say tbt Larrow never gave


1


2


3


4


5


6


7
/


/8
I


I 9


f 10
11


12


13


14


15


16


17


18


19
\


\ 20


21


22


\
\.


jurors? A 1 don't kr:ow tbat he Iren ti0ned ar,ytting about


bribing any jl.lrors, but he said he never ,gJ.ve birr: any


?or no PUTpoae;ItDil" 1..,~ e r."'y for ",""' - t ~u ?.L I, --_ . c;,;,,,- 1- rposes.


23


24


25


26







d ian 1 t [1ve him any n;oney •


tb~t as calling for a conclusion


tnere?~onyers :ti or;sUbject ofthe


\'iTe obj ec~t toMP • FOrm·


1


2


3


4 of tr-8 witness. 1.13-: him state what tbe comrersation vias,


5 by laying the proper foundation.


6 ~!R. rAP-POW 1 have a rigtt to call it to bis mind what the


7 s U 1:::j 88 t \yas.


8 MR. ArrEL. In order to give meaning to these words.


9 THE COlm T. Objection over-ruled. 1 t is pre! iminary •


10 MR. DAPT::10VT· Q V;hat was the subject of the converSE. tieD


11 in th3 t corm:ction? A Am 1 to answ-r this?


12TFE COL'RT· Yes, to the best of your recolktion.


13 A Why, i t~~i3._~_~1;9uJ the rueeting--on Firs t and Second and


14 Main street and about the tphonir-g to \~r. Darr01J'l and about


15 th e money rna tter, spoken of.


16 Q Well, the mer:ey matter in connection Ylith the jur()TS


17


18


you rre an ? A


A Well, if 1 arr to explain it 1 can


19 explai n it be tter •


20 Go on ar.cl explain it in your O\Nn way. A He spoke


21 abcut--he s.=..id that if--that te didn tt tpr:oL8 to Da:rrow


have got it from Browne because he didn't


_/·~..·tha t24


23


llOrn ing , that if Darro:v recei ved any fii8:3 S:.ig e be fLUS t


1 pbor;e to r irr.


26...- -I says, "Tbey sur81y couldn't r.a'·e found any [[.oney on yo


24


25


Got ycu did they
----~.~._---~


find any money on you, II an-d 1": e kind of laugh ed abol: t tha t-.!!
~_._--_.._---------.--.__._.-_.._--
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1 because Y2-~ ~~JLe.ady..told--rt:e-·that-··DarTow didn '·tsiveyou,
2 any nJoney and you didn't have any money yourself -" He


3 SU)T-S;"There is other money arotmd there besides that the


4 attorneys didn t t kno'vV r..othing about _II


5 Q When he said, 1;1 d.idn't give 11im any [[IOney," that was


6 in corme etion wi thrr:oney for the juror, was it not, in the


7 LockNood cas e1 A Yes, sir_


8 Q What did he Bay, talking about the case in that con-


9 nee tion ? A About wha t1


10 Q About ]:-~is talking about this case.


11 MR- FORD· We object to that onthe ground it is not a


12 proper for rr: in,ivh icb to put the que8 tion, no foun dation


13 laid.


; r 14 MR. DAr-HOW. Q rid he say at th:l t tire, "Darrmv did not


15 give rne any !l.oney ;:.nd 1 mU3t not talk about tbe case, II .


16 because he was to be a Witness?
/'


Not at ttat sallie conversation. ~


A Am 1 to anS'N ;-'1' that '?


A


22 TEE COURT - Yes.


21


23


24


25


26


20 MR. DN'iFO¥!. At the same place in ,Tenice.


19 MR. FORD. At tte same place in Venice?


17 ;,ffi. FOED. Vlhat p::-..ge is trat?


18 ~m. DArROW. 867.
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against him.


TEE COURT: Where is the foundation for' that question?


Iffi DARROVr: On pag e 866, at th e bo t tom.


]/[R FORD: We wi thdraw the obj ection to s ave time.


fiR MRROY': Did he say they Y,'ould do nothing about the


LOCID."lood case, they ,yere holding it over his head to make


him testify cg ainst Darro'w? A He did.


Q Did he say that while he plead guilty in the Rain


case, it had not cost him anything, as the county had


his fine?


lfR KEETCH: Vmat page is that?


Jm DARRO'IJ: 86'7.


Q ',cihere VJaS th e ot her conversation? A At the same


plac e.


Q Well, did he say that? A Yes, he said that.


Q And did he say they would do nothing about the Lockwood


case, they were holding it over his head to make him tes


tify again st Darrow?


UR FORD: We obj~t to that as incamp3tent, irrelevant and


immaterial, and being at a time subsequent to Franklin's


testimony before th e grand jury, and as not being any- .


thing inconsistent.


MR APPEL: That Locbrood case is still pending, your


Honor, and -ve contend that the reason it is pending, is


in order to hoI d it crer hi shead and make him feel t bat


unless he testifies again st Darrow they 'Noul d push it
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in anyvrise cny fCicts in th ecase.


M:R DARROW: Did he at that conversation say that Ur Fred-


1m IDRD: We obj €Jet to that as immaterial) irrelevant,


no foundation is laid for it; that it would not impeach


THE COURT: The obj ection is cyerruled.


He said t hat the stat e had paid his fine.A


1


2


3


4


5


6


~


Franklin afu1itted he did


Read it.


He says) If I might have don e it If, rod the


If the stipul ation is made that the wi tn ess


VIe obj eat to that.


THE COURT:


(Question read.)


A He did.


j e:::tion.


A What is the ques tion, pI ease?


lUt FORD: Answer tl~ question. I will withdraw the ob-


HR KEETCH: Testified as to v,hat the record contains.


Q.


has so testified, it is virtually an admission that it is


was arrested, he had no appointment wJ. th Darrow and


not know he vras to be on thestreet at the time, and


question was, IfYou don,t deny it or affinn it lf ?


true.


state that.


1l[R APPBL:


..
lim FORD: pe said he, had been on friendly terms vlith


Fredericks for years.


~KRDARROVr:


HR FQRD:8


9


10


11
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14
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J


Not


He di d.


A


A


CROSS- :E:X:AMIN Al'IOlT


Do you knQ'.'11'l:r Cavanaugh at Venice? A yes sir.


---------.--------_..... -.- -.-


uever Im8ltl him before that? A 1\jO sir.


Never met him before that? A No sir.Q,


Q,


Q,


"Well, that takes the load off af my mind?"


1,m FORD: Hov: long have you knovm lEr Darrow?


Q, That was some time in May, was it? A yes sir.


]\;fR DARROW: You mG\fcross-eXfPTIine.


lJf.


HRDARRQVT: Page 863, do'WIl towards the bottom, that he


had been worrying, you and V!att and Steinman were pumping


him in th e Darrow cas e, and did you not reply that 11. e was


crazy or something to that effect, and didn't he say ,


very long. I met him here Y!hen Iv.as \"forking in the court


down at Venice when you'M'3re alone? A I did.


rooms, and I met him two or three times in Venice.


or 5th l!7r 6th of ~Jfay, som ewhere in th e neighborhood there.


Q, Did he at that conversation say in substance to you --


Q, Do you remember just when that was? A About the 4th


]'vIR FORD: What Pe:tse, please?


Q, Do you know? A He s aid, "Detective BroVlne".


Q, Did you have a conversation with him some weeks later


Q, To '\'.11.at Brovme di d her efer?


did.


Bro\,'11 must have telephoned him to get him there? A He


lrR F01ID: That is obj ~ted to
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He is an official of the department in YJ'hich you are


2 working? A yes sir.


3


4


Vihat position does he occupy down there? A Sergeant.


Yon are '.'lorking under him? A No sir.


5 Q !O rldng in_~_~~.?~p~:r::~!l1(3n.~t?,,,_A..__.Wor.J{~i1g ~n."P.~§_~~E~Et-


6 ment y es sir.


7 under ?hat Sergeant are you working? A VJhy, Vie '!lork


8 directly urn er the chief, we do not -- of course, '7e take


9 orders from the s erg eant in a way, but a serg eant has no'


10 autho ri ty eN er us.


11 Q HOW many sergeants are there dovm there? A. Ti'IO.


12 Well, we have three, two appointed ones, and then


13 they fill in.


14 Q You first ,rjot acquainted with]l~r Franklin guatiDg' the


15 licHamara case? A I di d.


16 Q In the court room? A I met him once or tvvice, I


17 think before this trial, but just slightly.


18 Q And yOll n wer met Mr Darrov{ until this t rial began,


19 too, the J.;!cNamara trial? A I rever seen the man before.


20


21


22


23


Q


Q


Q


When did you first get acquainted with him? A Oh, I


introduced to him about the last of Uarcfh.


1911? A }To, 1912, this ye are


You lilever met JTr Darrow before the end of th e Hc-


24 Namara case? A I just -- I never was introdnced to him.


25 I spoke to him here in the room, somebody told me


26 1:1' Darrow, ('.Il(l I spoke to him in t he room.
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A A long time after that, about thecrase had ended?


out er doo rs there, and sometimes on th e inside.


last of l!arch.


Q And you never were acquaint ed':~0~!?:.. anY ...9:f_.~.~e att_.o_~
~ .•.._.-- ....._.. -


during the pendency of that case, the }fcNann1 8 case,


Q You v; ere an a ttendant in court, though, during the


time the Twllamara case v.as on? A yes sir, I was at the


Q Connected "lith tmt jury at all? A lIo sir.


Q And Mr Watt introduced you toMr Darrow after that


room? A yes sir.


thing.


aw~~ for a while, he had some claims up in Montana or some-


there just now.


Q During the 1rcNamara case you were bailiff in the court


A .Just during the McNamara trial.


Q You say you worked for the sheriff for a while?


Q Had charge of the jury? A No sir.
____•._ •. C'- ..~~_..,......~._-.,.,__ •.,_........."., -__" .. "".-'..._"


Q Who introduced you? A VJhy, I think Mr Watt introduc-
-----~--------_._---_._--_._---_.__._--_.__.-.._---_.. ---.


~ Is he in Venice now? A I think so. He vvas auditing


a lot of the books there, blllt he has no steady position


Q Is he at pr esent occupying that position? A 1\1'0 sir.


Q V.nat is he doing novv? A 'Why, he was -- he had went


ed me to him •.-._-_.•..


Q HI' Watt? A_~J_"


Q That is the same VTat t you VI ere talking about, th e fo r


me I' City Clerk cf th e City of Venic e? A yes sir.
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to them.


had a COIN ersation yfi th anyone, just knO\1JIl th en to sp eak


A lIeverwhile you "·:fere a baili~f for the court?1


2
; ~
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so.


sir.


I


Alongi


I


pass ed


them.
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I
I
I
I
I


I
Wty, 1 thir.k IA


1 spok e to everybody th:t


1 spoke to him, andA


A


Know them to opeak to


['3.rroV'1 ?


State the vI/hole convers:.ltior., everytl;ir:g that


Every day he came into the court?


YC)u did speak to them?


you diQ know them?


'!")r ownsi'


A That conversation was after 1 met '.;r Darror".


about the lOth of March, 1 think.


Q, Jus t a few days? A Juo t a fev] days.


occurred dur ir.g that convers::..tion. A About :I!r. Brown e?


Q Eo'll long aft3r you n:et him? A Just, probably a few


days.


Q. YiLt:ln't tte next day after you n:et ~i:r. DarroW? A No,


came up. A Y'heri ~·n:::.t carre up?


Q. ~re ren:arks ab8ut Prowne, give uo the Ivhole of He c


Q i!o, t~e whole of the cODvers3.tion during 'Nhicr.. trat


t''''e Bro'Nne you mean, isn t tit? A 1 think so.


Q Vlhllt W3.S trat convel'sCltion with Franklin ab()1..~t ;,:r.


tte time,' is all, never talked to him.


Q Before you met rarrow, or after you met ;':1". Darrow?


Q When did you have that conversation with him? A


about Bro\\'ne of tte District Attorney's office, that is


Q V1'~en w:.<s this cCDversa.tion y"u had with Pert Franklin


c. Detective Drowne? A Yes, sir.


Q


came in trer e •


Q You apoke to ;r,r.
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A 1 didn1t have very ouch.1


2


versation, iTcc1udirg that?


Q. 1 don't care tow n,u8h you had.


41'15


Give us tbe whole con-


3 vers3.tion. A The conversation 1 h~~d With ;i;'. Franklin


4 w~s at the Casino Cafe when he spoke about not having no


5 apr;ointn,ent wi th !.:r. rCl.rrow.


6 Q Well, novi, thiB N'1S :.it Venice, this conversation with :,17.


7 ~ an k] i roc ~J ur I' e d at'"en ice? Aye8, sir.


8 Q Who else was present? A :,;r. G. G. V'att.


9 Q Tel] us wh:.lt !v:r. watt said, whs,t 1·ftr. vra1 klir: saici and'


10 what yo~ said, beginning at the conversation.


11 }!IR • DARROV1 1 ohject to tha~ question. ue can tell him


12 to say as near as he C3.n or in substance, a porsor..


13 cannot in the world te11--


14


15


MR. FORD·


rAR. DAPPOW


Perl':lpo he can.


Ask hini to tell the substance of what he


16 I' e n.e n.l:B rs 0 fit.


17 TRE con=t T· Well, then, your question is, It If be can."


181m. FORD' Certainly, every question put to a Witness if


19 be can answer, if be cannot he cannot.


20 HR. DAr:;r:OW. Th e-:1U as t ion was put to him that he rr,us t


21 an 6w:;r ever y Vi or c. tt"i tWas s 2.i d to him.


22 THE COTJRT· ~.rell, if :r·u C,ID, give us tte conversa.tion ani


23 if you cannot .give us tte substance of it.


24 A Well, thiG converGation was tefo:ce ONe left_o__~_,,~~_~ ..... ~..,.~ .....~ .._.,._ ~'_""'_"~_.','.. _. ...._.. _.' __ ._._._,~.,_


:OVln in the


25 au tomo~i1e.
1 and :\ir.


26 MF. FOnD. Q, Who left tovm? A FrankJin,/StineEoan.
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Where did you meet


A 1 think so.


you lllet Fr an kl in up tOYIl1 be for e you c an.e down


A That n:orning, tbat day.


the 'rtone and dur ing tha t conver S:l tien he 8 aid 1-:e Vlould


Q You rang hin. up :md bad a cor.v~rs3.tion with l:im ever


Q When, over tl:e telephone?


~aS coming over to see me.


Q. Pow did you happen to mett ;~r. Franklin? A Fe said he


Q . You ..~_~~~pl:one r in to n'e at y?y a t tr~e ~1.~~C1?~~~~a bar?


A I didn't telephone hirr to rr.eet n:e. "L.j~_s.t telephoned
1. __ .•. _,_.. ,._._~.*." __~_..-_~_._."__ ,.~ .._.,,, .... ', .---~ .• " .,-,., " '...- "."


Q When did he tell you he was co£ing over to see you?


Q :;~r. Watt not wi tb you? A Not at t'h e time.


conversation canie up and what Was 881d. Novl, he is asking


tion. 1 Bubmit he oug~t to ~ allowed to do it, how tte


Q Wbo was \Vi th you when you met :i:r. F!'anklin? A 1 was


Frankl in up town 7 You mean up to'i'lD in los Angeles ci tyro


A Yes, sir.


MR • APrEL. 1 submi t he is tryi:ng to answs'r the las t (-lues-


Q At what place did you meet him? A The Alexandria bar.


n,eet you at the Alexandr ia bar 7 A He did.


~i~ to state as near as possible.


MR • FOnD. +w:i thdraw that question for the time beir:g and'


Q Very well. What time in the day did you ring


Q


wit.h myself at the time.


~L.:>Y' l'C ..:> th on ...."';"""\.,.A....-.I' v.


and he 63..id he Yianted to see me.


',vi1l return to it a little bit later.


1


C)
"-'


I 3


4I


I 5
~


I 6
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~
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f 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







Q :.1(. Franklin was at his office, tha:': is where you rang


-
1 don, t r emenber, 1 think it w s.s about1


2


3


A


b ill'. up? A I ttink so j yes.


noon.


r


477~1
I !
I I


4 Q And you where where when you 'phoned? A 1 was--l don't


5 remember •


6


7


8


9


Q Well, were you inlos Angelc8 or Venice? A 1 was in


Los Angeles.


Q You -telephone d fran some pI c.ce in 1,08 Angeles? A


did.


1


10 Q And had a conversation wi th l,:r. Franklin and agreed to


the whole


sir.


Didn't haV"e no


Yes,


to see me.


A


give us


A


Now,


Because he had been talking to me on business.


Wry did y01..' r ir.g hirr. up and tell him you weT e in


on this detective agency busin86s?


A


Q


r
k·r


~conversation with }'im over the ' phone, only just merely tol" •:.
ri
I


town? I f!
i I!
! =•0.


"


mee t him at t PJe Alexandr ia bar.


hirr. 1 was in town and 1'e said he wanted


of that cOD"ersation over the 'phone.


11


12


13


14


15


16


17
18 Q. You didn't have any intention of going into tbe detec-


19 tive agency business ';'v'ith binl? A 1 certainly did.


20 '" 11II e , after he met you at the Alexandria har, you and


21 he being alone, how long did you stay there?


22


23


24


MR • APPEL· Now, he d idn' t say they ',ver e al one at the


Alexandr ia bar.


Jv:R· FORD. Yes he did.


26 'li'RI; COURT· Le t';3 see if they ':vere alone.


25 MR • AflT'E!.. F0, he di d not.







in Venice? A Pc ran the trOtel Decatur and had a bar in


in and me t you tt er e, did


~ And we didn't hags much of a conversation


to go hone •


Stinen.an U,e man t'hat ran the 6aloo:r. down there


no, :3 ir •
<--_.


Why, 1 don't rer.lenber that we talked about anything.
~ -.-..~_.".,...~-. --~-~--


:!.r. Wat t and


th ey? AYes , 6 ir •


There was somebody ~lse butting into me there and talked


A


Q And you and 'he wej~e alone when he firs t CUll:e in. When


477~
r.m. FOBD. Q Was anycody With :\!r. Franklin w'hen he came I


to tl:e .A~exandria? A 'i''here was not.


you were aloneJ.t tbe Alexandria bar wbat conversation did


there because they came up shortly afterwards, because it


Q 1 _, 1'". S ,,1..4.•


connection, yes, sir.


you bave? A Noth ing, only that 1 s ::.id 1 Vi as waiting for


Q Yes,.


Q ',"hat conversation did you have after they arrived?


Q Hov: long were you and Frank1in there together before


Stinenan and Watt did con,e in? A 1 don't just remenber.


Q ridn't talk about Darrow'3 case or anything else?


and we didn't talk about anything.


'Nas time


:~:r. Stinem;.m and :,ir. Watt to go toyenice.


Q


A Stinernn bougr.t a drir..k, is abaut all tr.e


there wasi had a little free lunch.


VI e had a dr ink, 1 guess, toge ther •


Q. Vihut did you talk about while 'TOU two rJ..d the drink?


1


2


3


4


5


6


7


8


9
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11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







dr inking.


say.


4n~
I


I


I


Not thatAor any ether phase of it?case


Didn 1 t discuss the Darrow case cr any ph~se of it or


Row long did you, Watt and Stir:erLan and Frankl in


the HcNamara


1 know of.


Q


Q


Q And you cannot remember what you talked of while you


remain Ulere? A Only about 15 or 20 n~inutes, 1 should


were there in that saloon? A No, vre were eating and


1


2


3


4
~


J
5


! 6
r
1"


~ 7,,
u
t 8
r


I 9
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1 From t here where did you go? A Mr Stineman said he


had to :eso home, and, of course, I wanted to go home, and


1fr Watt wanted to go home, and Franklin says, "Well, I
"--


4


5


6


7


8


9


believe I will go down to the beach with you.", and so Jvrr
.<"'. "'''~'''_· '''·_''''''''''''''H",,,,,,,,,,,,,,,,,,,,,~,••,,,_,~<,,,"_·-··_A~'-··< ,....,-._.-.• -.,.-., .•..."~---.~"_ .•_ ..,_ ......~ •.-_... - ... ~'-'"' ~.~.... ~ - ......,....


Stineman had his machine' there, and we got in th e machin e


and we started out tog eth ere


Q l'cir Stineman oyms a machine ,. does he? A yes sir.


Q \Vhattime di d you come up to Los Angeles t bat morning?


A I don,t just remember; sometime in the forenoon.


Q About v/hat date \,.,11S this? A I just couldn't say,


11 but it was between th e 8th and 9th and loth' af the month.


A No sir. ~£ternoon?


At the AlexandriaAWhat time did you m€let him?


Of Y-rhat month? A Of March.


Of March, 1912. Y¥hat other business did you have in


A I did not.


about between -- just as I told you 'tefore, a bout 15


Q In th e evening? A In th e evening.


Q, Did you;remaiu' with lIr Franklin all thecfternoon?
,


town besides that of seeing Mr Franklin, any? A No sir,


Q 'Jell, you met Mr Franklin that noon, did you not?


Q


o'clock, or some.vhere in the neighborhood of that.


only a little shopping' I hadt 0 do.
_ "'...... , ~."',"N.._'~.-_....-.- •. ,"'-_.__ ._.......,'-._-~ •..._,.•.-'>-- .. -.•"..,." ..-....-..... ,. """." .. -"', "'.- . ', •.~' r ..__ ,_ .• ., .. , -.' ,-.'


Q That was the only busine ss you had in tOY,n? A Yes sir.


Q What time did you leave for the beach in Hr Stine-


man's automobile? A I think it ";,as between 5 and 6


Q


Q
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13


14


15


16


17


18


19


20


21


22


23


24


25 I
26







4781


1 minut es before th e oth ers, before. we Ie ft, ~bout 5


2 o'clock; something lilce that.


3 Q Then, you didn I t meet him at noon? A I did not.
"---'''''--''<''''-''''''''''''~'~.'~.. '''''~'-''


4 Q, You c arne in in th e mo rning sometime? A C lillie in about


5 10 or 11 o,clock, I should jUdge.


6 Q Who occupied the front seat, end 'who occupi ed the back


7 seat in t.hat machine going dovm to Venice?


8 1!::RDARB.oW: I object to the question. The question should


9 be if you remernber. He may not remember that question•.


10 TH E COU Rr : Obj EC t i on 01 e r :rul ed.


11 HRMRROW: That is the v/ay to ask it.


121m FORD: Answer the question. The court has overruled


13 the objection. A I don, t rem81nber, but I think t hat I


14 rode in th e front seat with In:r Stineman.


15 Q And yrho rode in th e back seat? ·A I think £iTr Wat t and


16 Jir Franklin.


17 Q, Vlnat time 0 f the de.y "vas it when you phon EiI to Franklin


18 to meet you at the Ale;candria? A I don,t remember


19 just exactly.


20 Q, About hoYl long before he met you? .A I think I phoned


21 him about noon.


MR .APP:BL: Now, your Honor, he has ans'lt/ered that on cross-


22


23


24


25


26


You ere not sure about that?


EOCWlinetion.


ME FORD: If the court please, t,fter this vr.i.tness


MR .APPEL: }Tow, 11 e is asking him c.gain.
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1 THE COUR[': One at a time.


2 1m APP:BL: He is asking t his. man wi th referenc e to a mat-


3 tel' of th e phoning) th re e times) fi rst on c 1'0 s f.i- ex:amina-


4


, 5
~-


t 6
, 7
.1


f 8


I 9
i


I~~
1


tion once) vhat time he phoned to him, and he said about


noon; then) he asked him) your Honor, about) whether or


not hemet him that noon) cmd thevritnE5s said) no, I


met him between 5 and 6· 0' clock, a few minut. es before he


started to the beach.. Then, your Honor, he said to him)


didn't you -- '::hat time did. you phone t> him, d.idn't you.


meet him ~\t noon, ,md he says) no: and he asks him .....rhat tim


did you meet him) cgain) what time did you phone to him?


former testimony.


another. We had the same trouble during the examination


his statement. I think t hat is improper to I' epeat his


The quest ion has a l:::eady been reked and


answered.


TEE COURI':


tion.


He says about noon. Now, he is asking him if he is sure.


Now) I submi t it is three times he has asked the ques-


of lIr Hawl ey, of being int errupt ed so th e wi tnes s vrould


know what th e fOI'!!ler testimony was, ~·md w as informed of


ME APPEL: We will interrupt counsel, ........i th th e court's


permission) when we think we are legally correct, if we


think that kind 0 feca:mination:is not proper.


lim IDRD: one of the obj ects of c ross-exawination is to


test a men's story by referring him frmm one thing to


12


13


14


15


16


17


I 18


I 19


20


21
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1 THE COUl1T: I think you a re quite right in mating the ob-


2


I:
, 5


f, 6
~
~ 7
§


f 8


9


10


11


j ection, c'11d the objection is sustained.


~SR FORD: NOW, ",hen you got to Venice, on the way to Ven


ice, did you hear any conversation of Mr Franklin 'it all,


he being in th e back seat, end you in the front? A He VJaS


talking to me for a vlhil e on the· W"6Y.


Q What v:ere you talking about? A Well, he want ed us to


go by his home; he said he didn t t have any money; he


want ed togo by home and stop at his home to- get some


money, and I said, well, if that is all you have to go home


for I can loan you some money, ~nd I ga-ee him some money.


Hov; much di d you loan him? A I loaned him $5.


That the only topic of conversation you had on the


You di ch' t talk to 1Jfr Franklin abou t J1!r DarroVi, the


Q


Q


1:TcNamarC:l case, or bribery or jurors on the way to the17


16 Q


14 'iz;'y dovm to the beach? A Well, we stopped at the


15 garage and .qot some oil and stuff on the y,ray.


f 12


r 13
,


18 beach? A !fo sir.


19 Q Wl1 En you got to th e beach, 'vvhe re did you go? A 1{r


20


21


Stineman had an engag ement. He let us out at lvTarine


street.


22 Q, Y:'here did you, Mr Watt and Franklin go? A We went


23


24


over to th e A1 ex:andria bar -~ VI e vrent over to the Decatur.


bar.


And v,rha t did you do there? A Y/e got a drink there.


25


26


Q,


Q


The Decatur bar at Venice? A yeS sir.
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1 Q. .And then vrhere did you go..? A We 'Went over to the


2 Casino to 'Set same supper.


3 Q. l!tr Watt go \vith you and Mr Franklin? A yes sir.


4 Q. At the Decator hotel or on the way to the cafe to get


5 supp er, di d you have any conversation VIi th Franklin?


6 Tu"R DAR"ROVV: I want to obj rot to th e next to the l(;.'ist ques


7 tion there. I think the wl::tness didn t t understand..


8 THE COURT: Read the next to the 1 est question. (Uext


9 to the last question read by the reporter.) (Last


10 qu EStion read by the rep:>rter.) A I did not.


11 J.KR FORD: How long did you st'\'{ et dinner at the Casino,


12 was it? A The Casino, y €S sir.


13 Q. How long did you stay there? A Why, ',~e d.idn t t st'\'{
---<'--'''_._"--_._.,_:...-----~--------_.-"'--- -,,-_.---- -----------._--------


14 so awful long. He had an appointment with his daughter


15 or something dO\m there, and he only st'\'{ed a short time.


16 Q,


17 Q,


That is, Franklin did? A Ur Franklin.


Vlho paid for the supper? A I think Ur Vvatt pm d for


At the bar. Uow, What was said. during the dinner betwee


18
--._-~_._-_._----- --------------.


the ~i~~~~=~ F.'c~ _~~,~_~_,_!_O.~ _.~_ ~= __ dr~~~_~ __~ here, Hr ~~__~_~~!n~~-ai d.
19 Q.


26 v/hen he was in the United states Harshal l s ihffic e)


20 you and Jill' Watt and lir Franklin? A VhY, he talked about


being a detective, ald so on..) a clever detectiveLcmd one
...- ---_. _.._~-_._---,~ -_.__..._--~------,,-~----- -----...


thing and another, and finally he drifted onto the Darrow
'*__~o__.,.,. __ _,__• ·_~,·_~.,.· "'_·.,..;..._ .._ ..,~:.,..-~.. '·_~..'''"·, , ..,. ----~--.-.•• -~._ "' •• ,""'.,", _..... •• - _:':."".,-',__ _~.--_~-..M..~__ __".•••__ ._


V,hat did he say about himself as a det ec tiv e fi rs t?


I don, t know; he talk ed about errest ing fellows


Q


A


cas e himself.


21


22


23


24


25







l
1 on. I couldn't say as to wo much he really did say.
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2 Q, Didn't pay much attention to that? A Well) not OIly


3 more than he was just talking about --


4 Q, Well) go ahead with the conversation. A -- vihat he


5 had done and so on. He didn't say soavlful much about


6 that. He drifted onto the Darrow case.


7 Q What did he say on the Darrow' c ase. ~md vrhat did you


8 say) as near as you remember. in sUbstance tUld effect)


9 just as you go along) state just what 1J[r Franklin said


10 and what you said or lJr Watt said •. as the case may be.


11 A Ur Watt osked him something about anybody phoning him,


12 making any arrangements vri th Darrow.


13 Q, What did ur 'Watt say on that subj ect? A He eskEd


14 if he phoned to him.


15


16


17


18


19


20


21


22


23


24


25


26







1


2


Q - Well, ci.id he Gay this, di d you-- :,lr. Watt turn to


Franklin and state, "Did you telepbone to Darrow on


3 morning of the arrest?1t is that wha.t he said? A 1 don't


4 know; words to that effect.


5 .Q. Put it in that.form and go right ahead With it.


6 MR .. APPEL. Just put it in the form you understand it.


7 A SOILe--words to that effect.


8 MR. FOpr, Q Was that the firs t thir.g s aid about the


9 Darrow cas e? A .thin}; 80, .yes.
. , ,.--,,- '-'


10 Q That was the J~Es.~,,,tpJ.l1gsaid? A Yes.
,,,,,",",,,,,,,,,,,,,,-,__.. "'....:.~_......-,..,,_c."'.. ,..,'<_.'" • -. • .. ..... 0 _.'_ "'.-0. ,.,_, ",._.,_._••..• __.__ ' __~_ ,.


11 Q' That was at the beginning of the conversation about the


12 ['arrow case? A 1 think so.


13 MR. DASROW' 1 Object, he says "1 think so."


14 MR" FORD· Q, VIell, that is your best recollection, in


15 0 th er words? Aves.
I


16 Q What did Frcn klin say? A ~e said, "1 never 'phoned \ I


17 to Darrow or had an appointment With Darrow that n.orning.


18 If anytody 'phoned to hinl it must have been :.:r. Browne."


19 Q, Wbat else did he say? A Well, 1 says, "When they got


20 you," 1 says, "trey didn't find no money on you, did they?1


21 and he didn I t say yes or not; kind of srrliled and 1 says,


26 Q What li.iwyers? A He said, "Th~t the la-.vyers, It


22


23


24


25


"You told Irle tta t [arrow didn It give you any Itoney ,"


1 says, "Yeu didn 1 t have no Ir,oney your s elf? II Well, /
I


be says, "There was other n,oney around there, or sorr:ethinl


tba t the lawyer s di. dn' t know anything about. II







1


2


didn't say what lawyers.


around there ~esides what


478~
He says, ~=~..~.._~{asoth er n.one: I
the lawyers kn~wClbq\lt."


3 Q ~ba t is all he said which was all tb at was said about


4 tb e Darrow cas eat tha t time 1 A To t'!ie bes t of my T eeol-


5 1 ee tion 1 th ink that 'IV as •


6 Q Was that all that was said about telephoning? A 1


7 th ink so. He spoke about LockNcod and he being a great


8 fr iend of his and about know each ot,r,er for 16 years or


9 sOIl.e thing 1 ike that, 1 don't know how ] ong, and about


10 Fr eder ick s agair. and 60 on •
.


11 Q +ake the Lockwood end of it, did he say that he was


12 sti11 friends with Lockwood? A He didn't say eitl'er way,


13 only that be said he had been friends With LockYl'ood


14 f or sever al years.


15 Q Didn't he say anything that indicated that he was


16 disai·l,iointed in Lockwood for turning him out?


17 A Not to my recollection.


18 Q Did he say he was surprised at Lockviood playing tl'ai to


19 to him, Franklin, after they had been friends for so n;any


20 year s? A 1 don It remember, 1 know that he didn't 1 ike


21 Bl'owne. Fe was talking about Bro'Nne most of the time.


26 like him. Fe said that fe was a "big four-flusher, some-


22 He didn't think Browne--


23 Q Ee didn't like Loch.'\\1~·,od either? A He didn't say a


24 word about I.ockwood.


25 Q What was it he said n.bout Browne? A He said he didn't
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I


I


I


I
I
I


had telephoned him to put


-1 don t r emen;r.:er wha. t all he,A


on.


IS that all he said?


Turning back to this conversa-tjon you say that :,:r.


Didn't he say that Browne


You think. Don't you know whether you did or not.
1 wpoke to him as 1 'Went by.
You d idn' t talk to him? A 1 didn't have no conversa-


Yes. A 1 spoke to him as 1 went by, 1 thi:r:k.


You know it, though? A Wel1--


thing like that, and so


tionwith him.


Q You know that I-lr. ("avanaugh and I,;r. Darro'N have been i:r:ti-


THE COL"RT. "Newill take a recess at this time.


nate friends for years? A Why, not so much, I didntt


did say.


(Jury admonished. ?ecess for 10 minutes.)


(After recess.)


friends for years? A What is it?


Q


Q
A
~


Q


..
Q :talk with Mr. Watt? Just spoke to him, yes.


Q. You knew ;:r. Qavanaugh and \1r. Darrow have been intimate


him wise--Browne had telepho~d Darrow to put farrow


THE COURT· You may proceed.


wise to what had occurred or what was going to occur?


A He did no t.


know 80 much about it, no.


Q


Q


the re cess?


MR • FORD. Q You were talking \ti th Sarge3Ilt Cavanaugh


during the recees, were you r.ot, ~,~r. Pirotte? A During


3
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1 Frar,klin was very ITluch incensed at hh. Browne, didn't like


2 him? A Yes, sir.


3 Q ~10W, what did he say about ;.:r' Browne, give us all tha.t


4 conversation, everything you can think of ttat he said


5 atout him. A pe did not have a long conversution with


6 me, he jus t said a few words,


7 Q. What did he say?


8 MR. DARROW' 1 object to that. T'e has alr'eadv answer ed


9 tha t to Th e que S t ion is, "Do you think of anyth ing fur ther


10 he said. ll
"


11 MR, FORD. He has told us SOllie things and he h3.s added to


12 it.


13 THE CatJRT· Objeation overruled 0


14 A 1 think 1 told you Cill he said ther e •


15 Q Well, now, tell it to us just in tte w'ly it occurred,


16 just in the order it occurred.


17 MR. DARROW 1 obj ec t to thjlt on the ~ro und it has been


18 answered.


19 MR. FORD. Not in the order,


20 MR. DAPROW. You lliean, to relate all tr:::.t W3.S said about


21 everythir,g, 80 as to br ing hirr, in proper place?


22 MR. FORD, No, all about Browne in tre order it occurred.


23 MR. DARROW' He has stated all that Browre sc-"id.


24 MR. FORD' Ee has told us part at one tinie anel part at


25 ar:other and 1 want the order in ~1rj1ich it occurred.


26 (viR. DA?RO\'!' Viell, 1 object to it on tte ground it







3 you can.


1 answered.


~
:i


lle clidn' i !:
jlX


:~
I~
I


if someone


Q rid he say Why he thought it was Browne?):11" FORD.


telephoned him it rr:us t have been ?rowne.


Q And what else did he say along that 1 ine?


AHedidnot.


sai
lii:R. DAHFOW' 1 o'bject to thatquestion. Ve has not said hel


Q. Didn't he say tha t Browne had telephoned Darrow?


A 1 told you that.


Q That is in the saree conversation, isn't it? A


that he was a big wind janm:er, or 8orr;ething like thD.t, and


he Bays, "1 don,t 698 Why the District Attorney keeps tim


say that he telephoned to Darrow.


Q What did he s~y about that? A He says


order in which it occurred.. I


A ?e s aid that Proltme--he didn't put much stock in Prowne, I


anything else along that line"


6


7


8


9
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A l!ot +0 my knovn edge he did not.


4 A Why, that is all there was to it.


5 MR • FOPI" Tell it to us again and tell it to us in the


2 THE COURT. Obj ec tion overrul ed. Answer the ques tion, if.


26 THE COURT. Ocjection overruled.


23 Q. Didn't say anything to ir-dicate his rea80m~ for


24 believing it to be '9ro1:vne?


25 1lR. DA?POVI- 1 object to tha t, he has ;llready ansvJC7red it.


10 arou:r.d there," and 60 on, "he migh t give son,e good man a


11 job there." That is about all he said ..
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so.


a bout along, about fram th e 8t h tot he loth of ]JTarch.


Q You Yiere not there for that purpo se? A I don't think


Q About vhat time in March? A This conversation was


A I


On NavyThe last of February, "nd at what pl~e? A


last of February.


Q


I don't knov'! EOCac tly -- somewhere along there.


Q Was that the first time you had ever met Franklin?.
A No sir.


Q When YH1S th e first time you met Franklin? A About the


Q Now, this conversation, you say, occurred in Mar~h?


A yeS sir.


Q Did you ask him why he thought it was Brovme?


d.i d. not.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 street, near th e Deca tur Hot el oIfl the oc ean front.


16 Q


17 Q


Who else Vi as pI' esent? A NObody but him and I.


\lilien Vias the next time you met him? A About the


18 5th or 6th of Uarch.


19 Q The 5th or 6th of }'!'arch, where was that? A At the


20 Casino.


21 y'\:!1o 'was 12' es ent at that time? A 1fr Watt.


22 Yours elf ~md }Ir Franklin, also? A yes sir.


23 Q When vIas the n e:t time :lOU met him? A I don't just


24 recoliect, but it is between the 8th and. the loth, same


21:;u thil~ like that, between the loth or 12th, something like


26 that.
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bailiffs in that court.


sir.


from th e sheri fft sThey borrowed us -- Woo dbury


offic e, they chane ed the court from dovm b eloVl up here,


and got two of the men from the office up here.


Q. When did you meet him in th e McNamara case? A The
. '


A


Q And you~ere a bailiff in the court on that day?


Q.' That Franklin h,d his preliminc,ry hearing. Vfu.at place


Yfas that? A .Judge BordYvellts court, I was one cf the


Q You said a whil e q30 you first met lfr Franklin duri!¥S


the l[c}Tama ra case? A I said. t hat I had seen him s avera))


the Venice Drug Store on· the oce,ln front.


Q. \W10 was present on that occ£tsion? A .Just himself ami


Q At what place? A About right at the c orner of


times before to talk to him. I mEt him in the HcNamara


last time I met him.


case.


Q. Where was that? A I first met him up to\V11 here.


Q And th Ell vrent down to the beach? A yes sir.


Q, When vIas the next time you met him? A That was the


I.


5th of Hay.


day that he had his pr eliminary hearing.


Q. The day t hat he hed his preliminary hearing? A yes


Q When was the n ect time you met him? A The n e~t


time I met him ','as about the -- I should say a bout the


1
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And you were a bailiff? A You might call it so, I


2 don,t know, might have been an usher or something like


3 that.


4 Q That Vias inDeCenlber,vvas it not? A I think so.


5 Q Did you have a conversation yli th Franklin on that oc-


6 c asion? A l'Iothing more than I think Harry Wright int ro-


7 duced me, Glnd spoke to him about shook hands and said


8 with him' and said hevllls sorry he got into toot trouble,


9 and t h;;lt is about all. I had no COIN ersation vIi th him.


10 Q Did not make any statement at that time tIt all about


11 his trouble? A No sir.


12 Q That is the fi rst time you ever met him? A To talk


13


14


15


16


17


to, to speak to him. I have seen him several times.


I may have spoken to him, but not to talk to him; didn,t


talk much to him on t hat day.


From that day until the day you met him ct th e beach,
-


you never -- to the latter part of February, you h m never


18 had anything to do 'uith Franklin? A NO sir.


1.1R DARROVi: I obj rot to that question, noVl, that he report-


Q ~d vlh en you met him there at th e box, it was purely an


c:ccidental meeting? A yes sir.


Q When di d you first repo rt th at meetin..q of February
- ~._ ~ .• ",." ~__~--.--_.__......~~.--x"<o.-._~


the 9£h t 0 an;~o d;-;~~:;~~t;d with ~~~'~efense?


19


20


21


22


23


24 ed it. \"hen di d he speak to anybody about it; I don,t ob-


25 j ect to that. There is nothing here that he reported


26 it to &:\ybody.
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that.


him.


who the other party v.as.


V.hat was your l' eason for report


Sergeant Cavanaugh? A Yes.


When did you meet Mr Darrow? A I met him later than


You don't remember v!ho else V! as present? A I don, t


Q


remernber, no.


imgit on the 7th of March? A Well, that is a'ter I had


the second talk \',1. th Ur Franklin.


VJhenVi8s tjhat? A I don,t remertlber just 'Jihen I met


THE COURr: Objection GTerrul ed.


To whom di d you repe rt it? A Well, I don't rene.mber


Q, Was it before your thi rd visit 0 l' your third meetir.g


Q About the 7th of l'l'arch.


naugh, and somebody else in the office; I don't remember


Q.


Q.


who all was ~esent) but I think I spoke to Sergeant Cav~


llR FORD: Answer the question.


A Why) I think it \Jas alone.. ~~1:J2:u.-t __._=::::__1l;r_Q:PAPJ.y_~:rp.~ght have
,--,---.,._...~••-~ ....~----.,," ....- .•~._.-.... - .• ,.".,,~.< ...•.. ""'::~'.:'<-""'''-'~-~'-''''' '- ,...,. '- ~--"""'._"'''''~'-'~''~'''''''-'''~''


b een about th e 7th of }'!"arch.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20
"\7i th Franklin? A I think not.


it "ras not.


21


22


23


Q.


Q


You a re not sure about that? A I am pr et ty sure


When you met-Hr Franklin in February on Navy street,
24


you ani he being alone, vfh at t ranspi red between you at


26
up to me and shook h,:mds ',7i th me, and says, "How i sa.rery-


25
t hat time? .rUst give us the com ersation? A He came
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thing u? and I says, uAll right. It


the chance of opening a detective agency here on the


says, Ithow are you:g etting along with that?1f He says,


He says, ItDo you have very much detec-


. t t . d' t ~~ If . . n J. - IfqUl lng an . gOlng .0 ",O.l.A myse ,golng 1 ,,0 'In agency., t


ting if they don t t appoint any plain-c loth es men, on


and, ~Bll, he says, "I think I will try it, we might go


in together, I think I will try it a~ter I get out of


the present time, and I guess there Y!ould be quite an


opening h ere. It, I says, If I have b G en figuring on quit-


beach, here lt ?


tive ':fork to do here?U, and I says, ItWhy , quite a bit,


private work, and V~ h~e no plain-clothes men here at


my little trouble lt
, and I s£:ys, ItVJh;y-, by the way, It I


1


2


3


4


5


6


7


8


9


10


11


12


13


14


115 I


16


17


18


19


20


21


22


23


24


25


26


"There is nothing to that; I am going to ,G; et out all


right; the District Attorney don t t wflnt me; they want Dar-


rovr. 1t I says, ItAll right, tl youget out of it, I vrill talk


to you", and he says, If Here is one of my cards, "nd, come


up to the office and see me; come up town ~Jld see me an,y


time you come up. U


That was after ITr Darrow had been indicted, v.as it


not? A yes sir, that is just before Franklin h<:d plead


gUilty.


'Well, DarrO\/ was indicted in this case on .Tanuery


29th, 1912, and this conversation with you Vi as the 1 at t er


part of February, a month later? A yes sir.
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Q All of these Gonversaticms you have related were after


;I:r. 'Carrow had beer,. indicted, '.vere they not? A What is it?


Q All of these conversatisns that you have related wer~


after i,~f. Darrow had been inciicted by the grand jury?


MR. At''''FL. Tha t is a ma t ter that mus t appear fr am th e


evidence, the witness hav ing no knowledge, so far as the


evidence shows--


'j'tTE COlJ'RT. Wha.t io the objection?


MR, APPEL· We object to that beca.use it is calling for·


a conclusion of the witness, calling for an opinion of


th e Vi i tnes8, and 1:1 n:a t ter 'Nh ich rims t be deter mined fr on;


the time that these cor.ver;3ations occurred to the time of


13 the indictn,ent in this case.


14 lviR. FORD' Assuming that the indictn:ent, which is on file,


15 or: record in this case, 'Nas on January 29, 1912, all of


16 these conversa tior:s were aft2r t:rat indic tn-ant, were they


17 not? A yes, sir.


18 Q, Now, have yC1; given us all the conversE'.tior:s you hetd


19 with L:r, Ftanklin on th3.t first occasion? A t did.


20 Q . As you have now related it? A 1 did.


21 Q When you asked tin: how he W'~S coming out wi tr tha t, he


22 S 2. i d t1; 8 Y d i dn 't IV 'm t they wanted Darrow, is tbat what


23 he said? A ue S:;iyS, "Tre District Attorney does notwar:t


24 to prosecute me and don, t'want n:e, they want Darrow. 1I


26 1 arr, going to get out of it all right."


25 What else was said on that sutjeat? A And he says,
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Q When? A 1 think about a Vi sek 13, ter •


his office after tbat? A Yes, Slr.


Q Say anything else about 1;i8 own guilt or innocence at


th::..t time or Darrow's gUilt or innocence? A He did not. I
I


I
of
I


Did you ever go up to


1 think so, yes.


~ l\nd tb at is all tha t w::cS~3:lid?


Q, About a Vi eek 1ater, tki t would be abou t the 5+-h or 6th


ttarch? A


1


2


3


4


5


6


7


8 Q Well, now, yeu met bin at the Casino about that same


9 date, did you not? A f did.


10 Q, Which w~~.s first, the visit to the office or··tre


Q Who went U"'I""\ With you to. the office? A Nobedy.lJ


Q Forr did you ~appen to go up there? A 1 happened to be


any tirue 1 came up to go up, and
-_ .. , .._..__.~_-..----~"-'-'


"A The visit to the office.
."


I
. I


At tbat time yJU n;et him in the office wtat cor,versatlon'


n.eeting at the Casino?


Q


1 went up to see bim.


in town and he asked me


11


12


13


14


15


16


17 did you have wi th rim? A n~1!Jhing, only be asked me about


18 Home--if he could get any office building dov;n there, or


19 a.ny pla8e where he could rave a coup'b of office builci-


20 ings, and sO on.


21 Q Did you e.rer make any inquiries for (l,.'1y office build-i


22 ings for him do~,;n teer e? A 1 did not.
'T


23 Q r;'!-en you told hilr you rright go in wi th hirrl, yourself,'


24 did you have any intention of doing' so? A 1 did at the


25 time; yes, sir •


26 Q. You h 3.~·e cb anged y cur in ten tions s inc e tba t t ill.8 ?







able.


-
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hs wor J


lhad done
I


\


\


Why, 1 didnTt l·ike the way r.eA


me •


1 did net like his conversations,A


you had loaned hiffi to go ir-to the Cae ion?


sir.


And why?


Yes,


be r.ad anything mol' e to sey, the.. t is 3.11.


Q Ry whorn W3.S you detailed on that case?


MR • DAF'SOVi. 1 object to that quee tion abou t beir-g


detailed on that case,there is nc 8ucb evidence at all.


IJft'{. FORD. 1 have aright to assume it.


1 went out 'Nith bim 1 just thougrt 1 would go and see if


NB • r1\':'pow. 1 object to that. Ue rasn t t ::..ny rigrt


TFZ COURT. 0 tj ection sustained.


EF 0 "FOP.D. Haven't 1 a rigbt to assume .1:e was det3.iledi'


TIT C'OT'RT. 1 tbinkt'he fcrn~ of the question is objecticr.-


tinies.1 went cu t with b im •


.~F.. FORD. Q Who told you to go?


MR. DA?FOTI. You have no rigrt to aS8u~e it.


Q. Put sine e tbo. t time you have been? A 1'h e tt i1'd time


hin about tre case? A Iv; as ~ot, not the first two


Q Weren't you down there for the purpose of pumping


A Yas, and hevolunte:ered to talk so much about this case,


1 ciidn 1 t think he was the right kind of a mar: to go in


in tM "fCi1'st place, 1 loaned him Botie n.or-ey !lnd he didr-'t


g i v e it b!lc k to


VI i th.


c.v


A1


2
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4


5
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UP • APr:;;!.. 'rh2.t has been asked <md ansiYered.


he was told.


T,!,JE CO:1FT" 1 thinl~ tris is directed toanotrsr tirre.


go.


tis conversation to me, [3 Yolucteer- \


of thinrr,s that he told rr:e and he \
~ j


and go out wi tn rim and sec; \"iha t he /


A };o one necessarily told n.e to
_____,''''.....,_....~:r___,.,..,..._ .._,-_''_-.,~'__.~ ...~ -.-. ,.. -,'- -, ~ .. _.,..." "_,'_.. _~~".." __,..,__


ques tioD •


Franklin was talking,


1 W Gl.i3 in 1,08 Angeles.


TEE COURT' Objection overruled.


Q You didn't go up to the office any rrore after that?


ed to rre, and 1 spoke


Q When did you can '!- im up by tel ephore? A A few days


A Ca 11edt i m up 'by tel ephone •


Q Who told you, whether necessary or not? A I told


~,'R" F':mr· Q Tre obj~oticn is overruled. ~,nswer the


Gidn't go up to the off ic e any more af ter that.


Q, That is the reaGon yeu werlt up to the office'? A 1


he bad. been .10 u b1 e eros s ed or some w,q, the wa~ this


~avanaugh tbat it l"oked to me like this FrankJin--that
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phone? ]I. 1 can't2,ay 8xaotlywhere lyv1.s at that tilLe;


Q What place ',Vel'8 y:)u ':;l~en ye·1) ·:;a}]ec: hin: up by tee-


Q. What conversation did ycu have With 1;imover tre 'prone?


has to say, see v\'hs.t fu.rther he has to say.H


1 d. ter than that.


MR. Ar~EL. ~e except,


says, "Well, go ahec:.d


Objection overruled.


!(.R. FOrr.. No, it has not. Tris is ano~b.er cor.versat:l.on.
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1 A Jus t cal le.d hin: up :.rnd told him 1 wus in town.


2 ViR • FO!'D. W'bclt did he say? A Fe sa.id be would like to


3 see me but h3 'NG..S husy and he couldntt see me before 4


4 or 5c'clock, if 1 would rrake an appointn::ent,witL him he


5 \'ioul d see rr.e.


6 Q f:id you 1iJ ai t for him? A Yes, sir.


7 Q Did you aee him? A 1 die..


8 Q Where? A At the Alex,ir:dria bar.


9 Q Who was rresent on that occLision?


10 1:8. APPEL. Th2.t is all asked and answered.


11 1offi. 1'O?D• 1hie io another conversati<:>n, ttis is one


12 ahor tly after the first conversation;


13 MTI' APPEL. It 'bc.~s beE'm asked and ar:s',",::dedj he said. he


14 was there between 5 and 6; he s'3..id t e caDe d him up at


15 noon, tl::.at he met him between 5 ar.d 6, that he ;'ic.S :~11


16 alor:e by rimself, that 1:e met Franklirl there tl-:at after-


17 Doon •


18 }In:: • Ff)P. I' 1 witbdraw the question for just a [rOLette


19 Q flow, you 'Went to tte office and then you telephor:ed


20 hin, arJ.u ttell subBequently you Diet tim ':it the ~asir:o Cafe,


21 is th3.t correct? A 1 rr,et hir.- once at the office and l'


22 t eleptoncd tin: or:ce and 1 Yient--l didn't neyer [;jeet tim at


23 the CasiLo. 1 v,ent wi th hir;~ to the Casino.


24 Q You neyer n,et hin: at the Casino, cut ycu went with
\J


25 hilL to tr: e £as in0 ? AYe S f air •


26 o Tt e- X'l...I."r F. t, t. l' p.'. P. t'k qt ,r ,...,,U'. \',' '''. r p. ~ h !"I.... -- "- L._ J- - .3.utjCI.. 3.Sinoviith:,:r.
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Watt, hew did you happ:m to rr.e"'t Franklin on thatoccCl.sion, \


about tbe 5th or 6tl' of ~\arch '( A That is the tin,e 1 came I
up town.


. I
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Q You thought that was the 8th or 10th, you said?


1m DARROW: I think that is what he said, the time he came


up to'\m.


lrRFOBD: If the court please, I'wrote it doV'm as he


gave it to me. Last February first met him on navy


street, md then he went to his office, and then on the


5th 0 r 6th or lJarch, hemet him Cit the Casino, Hr Watt,


himself and Franklin being pesent, Gind thencbout the 8th


or 10th of l1:arch, he met him i n Los Angel ES.


lfR DARROW: That is not the way I understand; the wi tness


probably can tell.


THE COURr: All right, the vlitness can clear that up,


if there is any doubt about it.


A I said he came up tOVJl1 both times; one time I met


him at his office, met him three times ---- four


times, one time he came to the beach -- tvvice he came dovm


to the beach, and twice I came up to\'Jl1; once I went to his


office, alii the n ext time I phoned to him.


Q You say about MaY' 5th, 1912, you met. him et th e ct'o 1'


ner of the Drug store? A I did.


Q v~,hat conversation did you hev-e vJith him on that. oeca- .


sion?


J.m APPEL: p'e has told all that, your Honor.


MR FOHn: lTo, he has not, on CQ10SS- ro::amination.


UR APPEL: 'Well, Ie t him go.


THE COURi.': ITo obj 00 tion. GO ahead.
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A He came up to me, I don, t know v.n.ether "lith his wife or


who it vIas with him, but some lady with him, and he Ie ft


her, "nd I vias in uniform, "nd he went -- he c arne ove1' and


called me off to one side. He says, "I have had something


that has beenvrortying me quite a Ii tile bit, an d I think


that you vdll tell me the truth in this matter, tt he


says, lI and I want to ask yoU", he says, lI ain,t it a fact


that you and Stinanan and Watt~ took me out and pumped


me?" I said, lIYou are crazy; 'lire re did you get that from?"


Well, he said, "I thought that", he says, "I got stl.spi


cious of Stineman", and he says, "if you say th at it


ain't so, " he says, "it will relieve my mind", he says,


"and it would be a load 0 IT of' me. lJ


Q Tha twas the last tim e you 65tH him? A That was the


It.st time j saw him.


Q And what did you say to him vlhm he said it \vould be


a load off of him? A He said it would be a load off him.


I just stood there and talked to him. He didn't wait for


an answe 1", becif.l'3 e I had made him on e an swer in saying,


lIVlhy, you e1l"e crazy.Where did you ~et t hat from?" That


is the Vlay I spoke.


Q, You di Ch't answer his question direct? A The last


time when he said, "I thought you fellows took me out to


pump me __ It


Q That is what you did do, vrasn't it? A l'fot necessarily.







1 Q
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Well, necessary or not, it is Ylhat you did do, isn't


2 it, 'em at you'w ent out for? A Not the first t"NO times,


3 I mean.


4 Q I am talking of the last time, the one you Yrent out


5 vrith him, you went out for that purpose? A I went the


6 last time, I went out to see what he had to say.


7 Q And you went out on ins tructions from Sergeant Cava-


8 naugh? A I did not.


9 Q Didn't you just state you told Cavana-qgh e,ll about it


10 and you yrent Out and that on Cavanaughrs direction?


11 A I di d not.


12 Q Isn't that the fact; that you did? A I vrent out on


13 my OYffi accord.


14 Q Didn't Iir Cavanaygh tell you to go out? A He might


15 1 have told me togo out, but I v.ouldnot·need to do what-


16 wer Cavanaugh tells me to.


17 Q Did anybody else tell you to go oun? A They did not.


18


19
Q


Q


You vrent out of your O\Vll volition? A yes sir.


You had already seen Torr Darrow when you '/tent out on


20 that occasion the last time? A I don,t rerrember that I


21


22


did.


Q Didn't you state you met l:Tr Darrow right after the


23 same COIN ersation?


24 MR APPEL: I submit he didn,t state anything of the kind.


25 What he stated is matter of record. Counsel is evident-


26 ly misst~ing the widence there for want 0 f recollectio
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Honor.


A I don' t reY>lember but scm etime in ~Jarch it ':rase


THE COURT: The question calls for a state:ment 0 ffact


(Dast question readRead the quewtion.


by th e report ere )


lTR APPIlL: '-xception.


THE COURT: Qbj ec t ion <Yerrul ed.


suming that he reported.


thing assumed by counsel to have been testified to by


takes to c ross- ex:amine th e "ii tn ess upon a matter or


HR :b~OBJ): 0Jell, after v!hic11 conversation? A I remember,


them after all conversations excepting the last he ',7as


A I dontt remember, but I don,t think that I did.


Q, When vIas it that you reported to Darrow?


the witness, and which the 'witness has not testified to.


from the v!i tn $S which is proper. O'bj e:tion a-erruled.


THE COURT:


l~R APPEAL: Now, your Honor, I SUbmit that the· question is


incompetent, irrelevant ?1ld ilIuuaterial, because it under-


or purposely, in order to mislead the v!itness. I submit ,


your HOllor, t hat he has not stated anything af th e kin d.


MR APPEL: That is the record.


1m. FORD: I am not a'Ssuining that he did testify, I am as-


:HR FORD: I have a rieht to ask him if he didn t t so stat e.


HR APPIlL: EXception.


!vffi FORD: Answer the qu EStion.


not
!,[R FOPJ): As a m,ltt"er offact that is"the. record, your
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1 in ":Nfay.


2 Q Didntt you say you had seen Sergeant Cavanaugh after


3 the second conversatio[tL_A"w_I_..did.
---


4 And too t you S E.W Darro'i'f a day or two 1 at er? A I said


5 I met them; I think I said I met them, but I dOll't think I


6 did.


7 Now, isn't it your best recollection? A I seen him,


8 but I don t.-i-t:h.ink..·.J._.s~Jg.. an~tthi!1g:t().hi11l.
______________ _·n .• _.•... , .."_,


9 Q When was it you first said anything to him about


10 thes e conversations?


12 several times.


I sUbmit that has been a sked an d answered


A I seen him a good many times doyffi the re bec ause he


THE COURT: Obj ection crrerruled.


Honor.


HR FORD: He has answered it differently every time, your


llR APPEL:


1m APPEL: Vi'e exc ept.


11


13


14


15


16


17


18 lived dovID there, bjtt I didn,t have no conrersation \nth


19 h'w, or wasn t tin troduc ed to him.


20 l![R FORD: Don t t you remember the question I just now asked


21 you? When did yon first say anything to him about. these


22 conversations?


23 :r~rR DARROW: He h es already answered that, you r Honor. I


24 object to it. He said he'1"lasn't sure. He said he thought


25 that it was.


261m FORD: I -m.thdraYl this question and insist on an ~nswe


to the prec eding question. Will you read it?
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~,m • Ar~EI" We will inflist on this o1:'jeot~Gn) tl:at the


2 'N i tness h 9.S been asked ~


3


4


5


6


7


8


THE COUP'1'. ~,:r Appel) 1 con t t kno'.fl Vi 1:0. t you ar e 0 oj eo t ing


to until this question is asked.


1m. ArrEL. re VI ithdrew r is ques tion and says he insiSts


on aT: anSW"3r to the 0 H'er ques tion, to the pr e ceding


question. N01v, 8in~e trewitness has already ans'Nered'iVe


object to it being reread.


9 MF. FO?D. 1 V/3.nt it read tc the court so tbe court \'"il1


10 Bee it is not answered.


11 MR. AP~EL. We object to it on that ground, t~e ~ue8tion
I


12 h:::tS been asksd anc. [;2.3 been answereej.that SUbstantially


13 the s:',ille;uestion has besn asked and ans'ver::d s:,veral tin!es~


14 th&t t"'e witness r::?s 'Otlready stated in answer to several


15 questi::ns tr,at to the best of his recolJecticn that when


16 he first talked to :,,.~. rarrow about the matter, 'Nhat he


17 knew W~8 at a time after tre third conversation with


18 \~r. Franklin and before the conversa.tion of i'E!'] tl:ath~


19 had with ;i!r. Franklin •.


20 TPE COURT' Read the ques tion.


21 (Last questionC;Ils <lnGWe~ read by tre rcr:crter. )


22 t'? FORD. 770\';, you see, ycur uonor, that is not an


23 2.L3Wer to the QuestioL.


24 TPE COURT. rrh?t is· not an answer.


25 lim. APPEL. ribs. t con-es of rry o'bj e~tion '/


26 TFE COl'R T. '1'1"e objc2tion h3.G all'e:icly seen he"'.l.rd and ave







offi eel'


ruled.


3..t his


Ther~ is only two corversa-


It is tre S"lme Question "-e. asked and the


Q Son;etime the lllicldle of Yarch? A Yes, GlT •


,
Q. !~ow, when you wen t up to see :'!.r. Fr~mk] in


tions 1:e hOlS giver.. in full, or +: 'Tee conv~r8atior:6, your


o tj e8t ion was sustained".


questicn9d. upon the saE,e sunject time and time and over


MR. FORD. Q rlease answsr the questio~. A 1 think it


YR. ArrEL. And that it is repetition and recross-exs.rLina-


tien and recross-excul.ination and repetition of the san.e


that question and has answered"it.
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office, after your first conversation wit h him on navy


THE COURT' To this part icular quee t ion tb e1' e Vi_, s a


rul ~ng and the lit'lness has not answered the question.


question and that the witness is entitled not to be


r..~R. FonD. lIot answer ed ye t, your Ponor.


and Fr2Ilklir. at the office:;;


and over "again.


~:R. ArrEL. 'We submit the witness has already been akked


W::i.S E3ori,ctime the middle of Maret •


MP. FOPD· P e 1'3..8 1--.een exal:iined wI-.at transpired between him


donvers3.tions tltat have been given in fUll, the firat or::e on


ponor. 1 WStnt to call your Honor f S a-f-tention to the


l;liVY 6treet, the last one or: May 5th at the Venice trug


street, what Wa.s said between youand. \!r. Ftanklin at the


1
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5
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1 Store and tl:e (Ine en Marcb 8th to 10th 'rlhere tr>~y went


2 fro:'ll tre AJexmdria Potel to the Casino, those t'rree have


3 be2n given :n full.


4 TEFCOURT. TIIis cor"vorsa tion--


5 rm. FORD. ::r..is com.rersCltion is the one that occurred at


6 the office after the fiTst meeting on Navy atrest.


THE COUR'T.


"on. ~ I •. ~
j'ul i. •


in answer


Obje~tion overruled.


We taKe an exception and we add the ~itness


to t'rat question stated '-tll:::.t \rr. F't'ankJin then


10 stated to him, asked hin whet}'er or net they could get


16 MB. APPEL. We take an exception to tfu1tt statement as not


11 "~olDY offices in BOTOC b1JDding do',Vn at "Tonice, that is' what


12


13


14


15


he said.


un. FOPD. We object to counsel testifying, your Honor.


~;e st'irted to give t're cor:vers~tion, he hasn't givenit


in full. 1 hc'.dn't asked for it in full at that tin:e •.


I
I
I
!


17 being borne out.


18 TPE COURT. 1 think Appel is right, he refreshes my


19 recolle~tion as to the conversa.tion.


20 MR. FOF1:- One cor.vcrsation.


21 THE CO~m'T. You ce.n ask hin: if he tai.m1t told al1--if he


22 has J.nything further L', tell, let' 8 have ~ +J. u •


23 YP. FO~D. Q \~'hen :~r. Frankl iT asy.ed yo"\). abou"t a building


24 down treT2, about re.ntirg tre 'building, ·Nrat did you say


25 to binI in reply? 1 ':':ent off on anon~:r su"rje~t at P'at


26 . point? A 1 told him trere W~B no offices lefttrere at
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sorre prospects of building, theythere


Nothing whatever was said onthat subject ~t that officer


'The next tirre Y8U met tim was on March 5th, or 6th at


At thn.t office, no, s fr.•


J.'lJlon.


present, that


A


Q,


W eX' e go ing to buil d son,s new buD dings, hew ould probably Ii


have to wait a little while, be better anyway after elec-


I
I


Q. What W:='.S said abou.t t'he Darrow ~a8e or the McNamara 0:188 I


or jury bribing, !'ro'"ne or any otter sUbject at that tin;. i
and place? A flothing in that office.


1


2


3


4


5


6


7


8


9


10


11 th e C as ino? A 170, 1 rr,~~t ~ in, the sarL1C day.


12 Q. i.Tet him the S5-me day that you tad seen him at tte office?


13 AYe s, sir.


14 Q You met him in the eveningi' A Yes, sir.


15


16


17


18


Did you rrake an appointr.ert at the office to meet hin.


in tbe evening'? A 1 did not. ue n,ade an appointrr:ent


'N i tb me.


Q. Wbat w:;~s said about .that? A 'ue ad-ys, "I bave got to


i


I
I i


19 vvor L t hid ~;afternoon and Sl;.PP03 ing 1 carrie do'un to the bea:ch


20 this eyening and saw you." 1 s~id, "All right, you


21 ;) on;e dO\'7D and 1 will meet you at the :Xec~tur • It


22 Q Vie Will rr.eet you at the Decatur or 1 will meet y:-,u


23


24


25


26
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Butject, they have no other reason.


(1,,';' t answer read by the repor tor ~ )


ras stated tre L8catur Hotel and tlat there is a bar


as it went.


T'roceed.


he SQid it so often and


overruled.0 1') j ee t ion


Read his answer as farFORD.


the conduct of the District Attorney in trying to insinuate


'T'. ·,"".TE ('·OUm,T. ", b' t''v IVi(1.r:e your 0 Jee lon.


the


against this ~itness or anyone else, because the witness


MR. ArrEL. Why should he be asking this witness--


attached to it uni it is a f3.ct,


Il
Hu
If
~
I
t
i~
~
;,


I
i
e
~


i


I
1 say it is fr i vadous, 0 f f


I
most insignificant character, the smallest infinitesil.d


the jl


frivolity, and 1 objact tOA frivolity of counsel on that
I
I


, I


I j
I I
I


MR, FORt, Q Didyou meet him in the bar room '1


MR.~BRO;V,J •• 1 object to the evidenae.


Q. Thde is a bar room there?


•
MR" APPEL Of cours e, there is •


TPE CO~mT'


he is continually bringing it up.


that conersation, and it is a repetition, and he is not


entitled to hcuro.ss or a.nnoy ttewitness with tr:e same


MR. FOPD. Q,Ther:. you ll:et him at what part of the hotel


first before you went to the bar room?


MR. APrE1' 1 obj ec t to that, becaus e it has been as ked


tit::e an cl time over again, :md ~ e has a;:r,ain br ought up


1m. ArrEL. WeD, 1 am n,aking ny objection. 1 object to


MR.


witness and it is onlyfor tr:3.t re"',son we are objecting,


question. This Witness has as ~uot right as any other
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a t theHe wasCasino, we have just got into that neYIT.


about the next meeting at the Decatur when they all went


down together, but not abeu.t tt>e first mesting at the


II
II
11


your ~onor. \ II
MR. FORD. Why, if the cour t please, wi tt this kind of a I II


wi tnesa who himself "dllli to that he reported to .~,. ~a"anau~-r II
THE COURT. T1'-~e question is 1: as this been asked and answcre~.ll
MR • FOP D. 110, it haB not. tte firs t tee tifiedin full \ Ii


I [I


I
f ~
ii


'I
"
1n
I,
!
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1 made an aJ?pointment to mee'~, him in the office, and did meet


2' him at the Decatur Eotel, and I want to get at the con-


3 versation too t occurred t here and what occurred over at


4 the Casino hotel, at th e Casino Cafe. There are two conver


5 sations at the Casino cafe that he had testified about,


6 one of ,which he has given us the details of, and I am


7 seeking to;et the details of·the other.


8 },ffi APPEL: We most strenuously obj ect to cOilllsel comment-


9 ing upon the atti tude of t his witness and to his insin-


10 uation that this yJi tness is any other kind of a ,vi tness


11 than what he ap:P3 ars to be upon th e Yli tness stand, and what


12 his demeanor and his testimony and his apparent candor


13 and conduct indicate him to be. I Chbj ~t to his com-


fuse ">7hat the ""-fitness has stated here; that it is not to


so confuse the facts that neither this jury nor the court


ansvrered. I obj ec t to it bee ause it is a manifest ef'b rt


hetimony, because it is improper so to do, because


extract the truth, but it is to confuse the testimony,


should not do it, and I obj ect to the repeti tion of th e


question because it has been asked time and time over


on the p;. rt of counsel to so harrass the Vii tness, and


nor COlIDsel nor himself, will ever be ,.ableto moy; ','(hat


the testimony was, that it is a deliberate attempt to con-


again in reference to that m ett er, and the \vi tness has


I obj~t to his com..r::tenting on this \vitnessand to his tes-


.
, . ,


ments as being prejudicial to the rights of this defen'dant;.14
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1


2


3


4


5


6


and I o'bj ect to that kind of conduct, end I sey, if coun


sel has that in vievl, which I say, if he does it invol


untarily, and I am not ascribing to him, as I kno'll him


\yell, any bad motives, but it is a matter that many lew-


yers resort to, and think it is prope r to do, and we are


obj ~tirli to it because we think l~ally, it is not proper. I


7 COlillsel h~;s no right to do it. I suppose one of his reason


such comments as th at c oncernine this wi t ness on the part


Jim APPEL: Yes sir, and what is t11e court going to do abont


rupted, and stopped' the compl etion of that ver'j' sentence.
- .


He spoke of this kind


Why not hwe an answer to the question,


The defense has assigned error 011 account of


We SUbmit, your Honor, that this jury be told thatit?


to finish his sentenc e in that regard. The court int er-


that statement.


of either side, is not proper.


if the report shows a~thil1e; more fully, letts h8\Te it.


HRFREDERICK8 :


THE COUll1 : The District Attorney was not even permitted


of a wi tness.


is the manner he is trying it, but we contend that legally


he is not entitled to do that, ~md that is the only reason


why I make the obj ection.


TEE COURT: Obj ~tion overruled.


THE COURT:


MR APPEL: The reporter has it, I hope.


THE COURT: I knew no thine further that ought to be


HR APFEL: We take an exception.
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that is the point.


District Attorney having cast any aspersions on the vri t-
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ness, --


II
II
'j


1


I


If there is any question about the assistantTHE COUEr:


1


2


3


4


5 HR FREDERICKS: Thatwas a common expression, from thede


6 fense, "this kind of a witness".


7 j.ffi FOllD: Simply illustrating th e poin.t; us ed it in th e


8 same sense they did, absoluteJy.


9 Tern APFEL: He is not an cccomplic e.


there is any comment by the District Attorney casting


THE COURr: It oll:!:ht not to be u sed in th at sense. If


any aspersions on this v,ritness, it is entireJy improper


A Oh, we just talked prol;iably a minute or


How lone did you remain in the lobby before going to


The question, please. (Last question read by the


On \\wt sUbj ect did you talk? A I don t t remember


A


Q


exactly just all, one tbing and another, the time of day,


and he says, "I am right on time ll
, and that is about all


that 1,'.I8S said.


the bar room?


why, disre.gard it. Now, go ahead and an~rer the question.


Q


and the jury should disre.gard it. I aimed to interrupt


him before it \WlS completed, but if there "'vas a comment t


reporter.) Met him in the lobby.


URFOBD: Whov.as }l'8sent in the lobby v.hen you met him be


si des yourself and lIr Franklin? A l'ro on e.
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1 Q Vfuen you ~ot to the bar room whom did you meet if any-


2 one? A We met somebody before we got to the tar :coom on


3 the corner.


4 Q. 'Who was that? A uet lir 'Natt, on navy street?


5 Q, Where? A Right on the c orner of navy, as you tum


6 to go. around to tl1.e bar.


on Navy, between Navy


7


8


Q, The-hotel is on Navy street, is it? A The hotel is


that is, it EXtends to navy


9 st reet, an d th e ocean front.


bar onto th e front? A yes sir.


Q, .And you met 1¥!r Watt? A yes sir.


Q, How di d you happen tom eet Hr Watt there at th at time?


10


11


~: I


Q, You walked out of th e road of th e street and around the


•


25 Q How long di d you remain in the bar room? A


26 10 or 15 minutes.


Q That is th e first time Watt had met Hr


Q, Did you talk about the case while you \"~re drinking?


•


Or in t he bar room?Or in the saloon at all?


Ylhere did you go then? A Frm.klin asked us to go in


No sir.


I don,t know; he was coming· out from the ocean front,


Who introduced lir Watt to Mr Franklin? A I did.


Franklin? A yes sir.


and have a little drink.


Q,


Q,


Q


A


from the bath·house.


A No sir.


A14
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1 Q, How lone hcwe you kno\'m ur Watt? A About three
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2 Y, ears.


3 Q, He is a married man? A yes sir.


4 Q, Lives at Venice with his family? A Has lived here


5 all th e time.


6 Q, Was living there vlith h~s family at that time?


7 ME. APPI!L: I oQj ect to this as immaterial, your Honor.


8 Tlffi COURT: Obj ection sustaireed.


9 1m APFEL: I suppose hewants to know how many children


10 he has?


11 lIR FORD: No, I do not. I have an object in that.


12


13


14


15


16


17


THE COURr : Obj ec t ion su stain ed.


MRFORD: Do you knovlwherel[r 'Natt's familywQs at that


time?


:MR APJ?:BL: I o'4ject, to that as immaterial; notcross-


examina t ion.


THE COURI.': Objection sustained.


,-


18 ~. You met HI' Watt at what time of the day?


19 UR APPEL: We obj oot to that, it is not prope I' cross-


20 eXaTl1ination; this has been asked and answered where he met


21 Ur Watt and how he c eu-ne out of the lObby of the hot el,


22 and come around to the corner of the saloon.


23 ':R FORD: What tim.e of day has not been asked.


24 THE COUill: Obj ection Clerruled?


25


26


A About 6 0' c loc1:.
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


MR" FORD. Q After you left the saloon or while you ':; ere


in tre saloon did you neet any person other than 1.;r. V'att7


A No, sir.


Q Then, uhere did you go?


MR· APrEL. '~e object to th:<t on the grot~.nd tre witness


already stated, has already answered the question, from


there trey went over to the Casino.


.MR. FO~D. Well, we vdll find out the way te went.


THE COURT. Objection 9verruled.


M"R • APPEL. We exc ep t •


A 1 spoke about wanting 80rr.ething to eat and W?cS hungry


and 1 says, "We'll i' ~ go over and get BOnie supper."


:,!P. Watt said he didn' t W~3f1 t to go along, he says 1"e


had to go hOfne, and 1 says, "You can go an d h ::i.~Te lunch V'l i th


us," and he spoke about his wife wai ting for supper and


1 63.YS, "You bad better cone Elnd ha"ITe suprer wi th use. n


Q Eu t ~:;-. Watt paid for tre meal over tr,ere, didn 1 t he?


liiR· APrEL· We object tc tha-t.a.e immaterial, not C1'08S-


examination, of no importance, does not prove anything.


·THE COURT. O'bjec+,ion sustained.


r::R. rorD" Q. V;ell, wnat otter convers'.it~on did yc-u have


:.
,oil
III'.


22 about :!.r. vTatt's tavir:g to go ron:ewith risf::w:ily?


26 MR " FOTID. Q, \'Jha~'N_1S tl:e who] e of the cor;vers3.tioY'_


pose wr.atsoever.


MP. APPEL. '.','e Object to teat o.s in-lraterial for any pt:r-


chjectlon sust~ined"TFE corJR T


23
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1


2


3


4


after tha t7


HR. APPEL. V,'e object to that bec3.ti.se tne witness has


related on direGt and cross-examination what was the


conversation at the Casino.


at tbat time?


other person was present.


there? A ~TO, air.


"'.f ~LO, 8..Lr_11


MR • FORD- This is not at the Casino, this is onthe way


to the Casino, \vhere they invited ;lr. Matt to go ;:TId have


dinner wi th them.


MR • APPEL - om e exc ept •


A They went along, 1 ~8ked them to go to supper and they


THE COUFT· ~bjecticn overruled.
'"'


Q They went along, and you went straight from the bar


Q T~~ trree of you went in and sat at the table together


and no ott ar persons pr es ent, is teat corr ect? A 7·TO


Q '!!h-J.+' 'N~~s s'lid at tt30t tinie, give a11 the conyers3.tion


sUbjects?


anything a aid about j·,Ir. Darrow or the farrow cae e or the


Franklin case or the bribery of jurora or any uther kindred


Q When you got to the Casino did rou meet any person


room then oyer to the CEtsino? A Yes, sir.


asked and answered, 1:e t.B 'been cross-examined Lipor. that


MR. APPEL- '!,f e o't'ject to that on the e;rou:d it h2..s be.:::n


wen t along.


. Q. On the way to tl:e Casino or at the bar room "liflS tbere
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MR. APPEL. We t':'lke aD exception.


conversation four tirres, Wc have kept count this tin:e of


started talkirg to ',::. ~ratt about the detective agency.


III


..He says,


A We sat dOVID ,mel ordered supper there and :,~;. Franklin


but 1 ha.d no t gone into the details of it.


"You hc<'ve been ci ty clerk here a long tin:e and you have


known me, II and he 6 aye, nV:hc''tt is th e pr OPOS i tion 'i' 11 He


to test!f~, to testify agair.st Darrow and there will be


THE COUET. AJ 1 r ie;ht, let us have it. Objection overruled


if he bad such a convsrsation while 1 V'l',S making a list,


He si:~id he was f igur ir..g on go i ng in V·l i th me.


~~in case and was fined $4,000 and the state paid ~y fine


March 8th to the 10 th, when he went down in the nactine,


says, "Vlhat do you think about it?" and :,~l'. VI at t 6 aye,


"Why, \1:'. Fr ank1 in, you hctye been in 80fJ·.e kir.d of troub1 e


lately, haven't youi'" ar.d he says, "Yes, II but"he says,


"1 alll .out of tha.t now," be says, "1 plead gUilty in the


and they are holding the Lockwood case over me in order


and this is a different occasion altogether. 1 asked him


no th ing to t1: at on rry p:.~r t . II


1,,!R. FORD. ;., ;he only Casino conversation is the one of


thi3 conversation, and four tirres he 'bas~'been asked that.
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22


23 (~Vlhat else was sa.id? A 1Ne11, ;,:r. lHatt--vlell, 1 spoke


25 any money?" He says, ll~~O,· 1~ut we must not talk about


up theL and 1 says, ":,:r. Fl' ank) in," did rarro'll give you24


26 •
case, 1 '3.rr a wi tness on th:lt case. 1l "We 11," 1 6 '-WS ,







1 right." and we didnl t talk about tree case for a !few


2 mi~utSB. Ue talked about tis detective work and about


3 being in tte United States yarshall ' s office, and so on,


4 and talked about Fredericks being a great friend of his,


5 the best friend he had on earth.


6 Q NOW, what did te say about each of those things?


7 !,;R. ArrEL. What he s:'cid about Fredericks?


8 rfR. FORD. No.


9 MR • ArrET,. Yes, 1:e has asked tim.


10 MR. FREDERICKS' We want them all.


11 J.i'R. FORD· Y'3S, 1 acked him inclliding that.


12


13


14


15


16


17


THE CQDRT· Go ahe ad.


A nothing, only about, he spoke about beir.g allover


the country s8rving warrants and arrestinc fellows, and


how he had gotten over t.l1e country while te IV as in the


Tmited States varshall ' soffice, and so on.


Q The only words you suid to him were, "Did ;,:r. rarro,v


III


18 gi ,~e you any rr:oney-?l1 A .Tn at is what 1 spoke at that


19
....,,1me.


20 Q Did'you say when a."1d '.vbere? A 1 did not, 1 said,


21 "rid Darrow give you any money?"


22 Q You inean sir.c e , Franklin .:;.ppeared before the e;rand


23 g.ury or befor e, or did you 6::1Y--
f


24 MR. AT''PF:L. Your Honor, 1 submit, he asked 'if tat wu.s


25 s::tid there and tr'e Witness has given the conversation.


26 ~ You never' sa id when or where?
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FlrU.t purpose? You didn't mer+ion the purpose? A 1 either ....


me?


A VI e11, 1 s aid--l don, t know


The question is wi thdrPJ'lD •


you did not discuss it C'ut reTe in the balJw?,y7And


THE COlJRT


1 wan t to ge tat?


to say becauB eldon, t l' ewenber how 1 put it.


Q rid you discuss that SUbject at all with Sergeant,


Q Which is your best recollection no'.v? A 1 do not want


ing about it, or "Did te give yeu any money?" 1 cannot


Cavanaugh during recess? A 1 did not.


i,1Ft. FD~1D. Q Is trat correct"? A ra:::,t VF,S tnt you asked
"r


-
other, 1 don,t recollect particularly how 1 put it, 'but


Q All you said was, "rid Darrow give you any reaney?" and


give you that money," or "Did he give you any money."


Q Didn't you say a whiJe ago--gi'!ehirr any r.',oney, for


Q ~r witI' :,:1'. Watt? A 1 did not.


whether 1 said, "Did [arrow give yOD t.he money?" ,or


"Did Dar-I'mi' give you that nioney," 1 put itoneway or,the


asked him, "Did Darrow give you the money," or, "Did he


you never asked hi~ when or where or how or why, you


didn't refer to any particular tirne,that is the point


first thing you asked rim Whe~ he cane in bere?


say which 1 asked hiffi.


Q ;,11". Watt WClS preser.t at that conversation? A Yes, sir.


ViR. APT'F.L. !;cv', he h 8 'bean 3.sked that, your Eonor, the


83.id, "Bid Darrow give you ttat money," ',v'h en we were talk-


1


2


3


4


5


6


7


8


9


10


11


12


13


p 14


15


16


17


18


,19


20


21


22


23


24


25


26







1 MR. FonD. rerhaps th3.t is true.
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Wi ttdra.w the question.


2 Q You have jus t sin,ply said, "Did you give hin; any rLoney? It


3 Without refer irg to the tinie. Now, 1 am asking you,' did


4 you state the purpose when you asked the question?


5 MR. ArrEL. iTOYi, we orject to that, your Honor, as haYing


6 been asked and 3.TIswered" T1:e wi-:ness has stated wl:at they


7 were talking about and in con~ection with what they 'were


8 talking about and 1'::e asked 1'.im one thing or another--l will


9 not transgress in the rule by repeating what he said, but


10 it is for the jU' y to det3rrdne What lY:On'3y he referred to.


MR. ronDo Q ';'Jell, did he say anything furtrer at thct


tine about that Ir.oney? A 'T'h~t is wr.c~n 1'e gnY8 me the


11


12


13


14


THE COlJR T .


Ford.


1 t1: inl, th~l.t h~s been as ked and ars~vered,


,;II


15 s.nswer. he s,w a "Yes rut ""8 ILust rot t:llk about this, -"J 0 , . J , -,' '-' ~¥


16 case, 1 an; a wi tress onthis case. It


17 MR • D·AR.:OO\\·· \'Ina t C:l.uestior are you ans'Nering there, 1


18 ','1;ID t to get that straight.


19


20


21


22


23


24


TFF. COURT.


I.iR • FORD.


r..~R • DA?;.:\OW .
MR · FORD.


MR • DAnpOW.


TEE COUR 1'.


~€~d the question and an3~er.


Q you are sur e tha t is corr ect, ar e you?


You know it is not correct.


1 know it is not~orrect·.


Pis eta temen t •


~ait a moment, now, let us get it cleared up,


25 ~md. 1 wi:l 'lsk the witness.


26 i·m. FR E~}~lUr.ZS. ~1e jus t 6 a id s c •
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1 THE COTJRT' Liston carefully to tte reading of the


2 last. question and answer and. state 'Nr eU'er or r~ot yeu


3 rave said there what you rD8:m to Slly.


4 1':R. FDRD 1 beg the courtts indu~gence just a n:orLent,


5 merely beca1.'se on crcss-exar;inaticn an ans',ver cowes out


6 t hat is not sat is f act 0 ry to th e co ur.. s e1 0 nthe 0 th er


7 side is r..o Teason wr.y counsel should be interrupted.


8 THE COURT' It is not s.::.tlsfactcry to the court,the


9 court does not understand w};at re said. Read the question


10 a nd answer.


11 l1rR. T'B.EDE'RICKS. It is very plain, r.e asked him--


12


13


14


15


16


17


TIjE COURT' Let us Get it cle['r.


MR. DAPB0I7' Pe didn't ask the question.


T~TE COURT' read the question,


(Ques t ionar..d 3.nswer read.)


'TI~E C01JRT, tThat is your anS1;"ler, is it, \:r. T'irotte?


A 1 don't exaatly understand ttat answer nO'N. Talk


III


=.....


18 any furtner a bou t that mon ey 1


19 MR. FOPD. Q You do r:ot see w:.ytt.:rg wrorg witt that


20 ~nsw er, do you 7


21 I$ • DAPRm: - 1 ob jec t to that ques tier.. • T're Vi i tne88 Sq¥S


22 he doesr... tt understand the que~tion.


23 MR • APp e1 • 1 t i 8 wren g, your Bonar, to as k him whether


24 he mear:t to say v:hetrer !!.:. Fanklin said one thir:g or :;,no-


25 ther, 1 will not sugEest .. cut your Eonor can Gee, in view


26 of his answers previous to this.







1 ,'HECOTJRT· ~eG. No,v, Gentlerren, yeu rrust talk to the


2 court. 1 cannot interpret those conments, you must talk


3 to the court.


4 MP. FREDE~ ICKS • ~r e pos i ti on is tt is: 'The \'1 i tncss has


5 answered ttiB question two ways, he first Gelid 'Nren he


6 asked Frankl in if Darro"'[ gave him this money h~ s'lid,


7 "No, ", "but we [{,ust not talk abol..: t the case. n l':o':v he says,


8 "Yeo, but ',ve nu"t not talk about the c(1se." lTow, we


9 n:aintain ttat the lust anS7Jer \'1':'.8 tee truth and it came


10 out of ri~ unconsciously, that is our position, it is not


11 dragged ~ut at all. We maintain that is the truth and we


12


13


14


shall argue thc.. t is tre truth and that slipped out of him


and be didntt intend to s;;.y it, but he did 82,y it.


1'R. AT'T'EL. "us didn't int:end to say it. n Yes, your Bonar,


,Ill


,....


15 t1;a..t sli:~p2d out of Counsel th'::.t the Witness did not


16 intend to say th,,-t ano that is the tru"""}: about it, Ne


17 ..'vill argue it, th2.t he is conscious oftrat fa::t ar..d it


18 slipged out of him, that t~e witness did not intend


19 to say th~t.


20 r,;R. F:RfD~lCKS· The truth slipp2d out.


21 ~,,:R. ArPEL. Emy quickly that slips out of coumel.


22 ~te truth Blip~ed out.
I -.


23 j';1R. DAPP.QW· It ougn t to 'be henea th tt e r i atr ict Attorney


24 'to try to indicate anything like that. T"i8 question,
25 rus pot ask ec. tim, he says,· lIW'1S there any -th iq; Yr:or e 83.id:


26 und he went on and said, "Yes",?nd 1:e fF~id l'e n~U8t


not talk about it any further, and it had no reference







.i t anti c Ol.,ns e1 DiUS t kno'l1 it.,
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" 'I


I


I


oncerec<.d


it.


a cour:1e of


3,nd


Detter read ba2k


t'he Vi i tnes B to pay a tt ention to


P2rh"p s he had


Clues tions •


mor e and a~3k


TPE cOtlR T


1


2


3


4


5


6 7T:\'E COT'R T. Bead bar:k a couple of ques tiOf~S 3.nd 'iIe wan t,


7 the witness to say 'Hh~t ~eintends to say.


8 (La..3t que::-tion::.t.nd s.nS1;"ver read.)


9 ?mE COUR T • Is t:ba t ycur ans'Her?


10 A Th '1 t is trle 1 as t ques t ior: t1~:l twas ask ed?


11 Tn E COUE T• Yes, sir.


16 c~rs2.tion.


Vie spoke.


ME FO'::1'D. Q. At that tirr:e 1iyI:E!.t was the rest of the


1 move to strike that anS\VC1' out ,whichME. DA?ROW·


A Well, the way, 1 ans~er the 1aot Question ·that trere


W~le nothing ll:ore s?id about arJ.y n~oney after the first .tin;e


17


12


13


14


15


18 is Lot med.nt as :m anSVler to ·:'..f.y question D.nd ',VI:~ct 'Nould


19 be U3 ed as ~ouns el said he would us e it.


20 MR 0 FRt~DF.?lC KS' 1,7e cer tainly object tC) tI:::',t ans'vljer being


21 stricken out, 1 believe that is the truth and t~a+: is


22


23


24


our pos i tion in the matter.
he~rd it and let tnem


Tf-rr COURT. The jury has/deterii;in.::,, it.


1 t ',V;18 r:ot "-re answer of this 'i. i tne.ss to this


26 F? Arrf.L. Your Ponor, in. yi2'1J of :'fe s:atGIr.8ntl \vould


25 question, that is evider:'t·.
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1 like to 1::2 eur'e, your Honor--


2 TPF t";O'tTR ']" • yeo, sir.


3 ur; • ArrEt' J do tb is in [OOe fai th, your He,nor, 1 c.io not


4I'Vant to insir.uate, 1 would like to be sure "'fbeth~~r the


5 repor tel' got tr e s ta ternen t of :.:r. Fr ed::;r leks tL:, t the


6 Witness here did. net intend. to oay that.


7 1./,'R.·. • ro' ""D . Y'~Q_ "',' • V~ , tha.t is COTr eet.


8 MR • APPEL· And in view of that statenrer.t we :1Bk your


9 Honor that your Honor a.sk the witness ,;,;1' eth:r or no t he


10 irtended to say by treat that :':r. Frankl in told hin, tha t


11 ;.~;: Darrow hadgiven bin: the m,:mey , '.~,r'hetter tl":ey t:i.lked


12


13


14


15


16


17


.'lb:ut tr:8 ca3e Olny further, wh~t1-er :.:r. FI'ank1in says,


2Yes he ';lid, It or '!Ihether l;e intencles to say that being


that 1'.e is Gonfused--:-noiV, -,ve ought to clear that and not


1eave it cenfus ed
l


be caus e even coun b el r:e:r e b ir;;s e 1f has


8 s.id that the Vi i tnees rcade th at s ta temer. t ths. ttl?


WitLess did not inte~d to say that.


18 );:H • GEDFS leKS' Yes, that is 'Nhft t 1 meim t and that it was


19 the tru th, that. his memery came back to hili} and he r.anded


20 out the ansvv,:::r before he thought ,:md trat be spoke the


21 truth when he said it and that it is the truth and it


22 should stand, but counsel argues it is not the truth,


23 whatev::-r it is 'Horth, leav~ it to the jury.


24 TH. DA??OT. 1 don ' : Gare ':;het'her it is th; truth or


26 .:::tar_,~ '\"h.~<t 'r.. ..., "'."" C!1~'\'er8 ~n'" 1" t "~ r 'I'f --.. ...1 . r 'd~rt· 'L Q" d~ _" L.... • '"' .... " u ~ \., .I.::. l-i ';:; tJ l, '-':.. 8\... c;., . L e 1


25 a falsehood, alII wsr.t is t1~ut triG witness shstll und.or-







1 not understand this cluesti8D ~ it \'/',S not a::ue\:l tionat


2 all. If they cannot win this case without tricks trey


3 should lose it 0


4 THE COtffiT. 1 C:i.uite agree with you~ :.l". Darrow and 1 think


5 the District Attorney ::lESrees with you.


6 MR • DAT"'ROV:. 1 do not care ';.Ibether he is telling the


7 ttuth or fCtlsehood, but 1 w:mt him to understand the


8 questions that he is ans'Nsring.


9 THE COURT. Tte cOurt has direct3d. the reporter to read


10 it tv! 0 or tnr ee times 8.nd te h ['..8 read it a.rcd res 3.yS--


11 VR. IAFTI01N. Fut tre question does rot indicate anything,


12


13


14


15


16


it is alr,biguous ~ the ~lues tion does no tsay th~l t • I would


like to have it ren.d ag,,;.in and hive t!:"; WitnesG 1001: at


it.


TEt: C01JRT' .aend it again.


ME. FOP-D. It.o an be argued to the jury finally.


17 Tt.TE COlTR T • F ead it aESain.


18 MR. FREDERICKS. Yeu may take him on redirect for tr:e


19 purpose of str'ligttening him out.


20 r:R. DA.r::.?OY. 1 will straighten it out now.


21 THE COURT. ~ow, the court has asked the r~porter to


22 read the q12sticn and answer and '.'Ie will tave the witness


23 to pay s pee ia1 a ttent ion to tt 0 ,":;nswer cmd 1 '.'.'i 11 then


24 inqUire ':ihet"':or tre ar.S'iier ~~s read is Yo1.Jr anS','ler to the


25 ques tior. •


26 (Ques tior. and answer r e~cl. )







7aske d you if tho1 t is your answer to t'r.e que s t ion that tte


that occasion?


'lEE COu'TIT. Q 18 that your anSYier?


I


I
I
I


I
I
I
I


You tave answered No to my question, 1to that question '?
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A 1 answer t! ~\0 • 11


1,2. FOED. Q, Viha. t 0 ther s ucj ec: t. did you t8.lk aboll t on


THE COTlR T. If YC)1.1r anSi'l'~r is "No. II what is ycur answer5


6


1


2


3


4


8 reporter re?d and if it is Lot your answer, Nhat is ycur


9 3.nower? A 1 said, "No" it WEtS not n:y answer.


10 THE COURT· Now, a11 right, anSYi2r the q,ues tion; 'iihat io


que.sticm a.t all ::.ond. it is not an answer.


te says it W),8 not his answer.


I


I,
.f.
I
t


f
:t.
1:j


not
th os e stateu~n ts \";h L:h 0.1' e in fav:Jr. r


A We did not apeak about any fLore money.


F.R. FREDEPICKS •. Yih0.tever it riiay be '::DDth, n;uch or 1ittle.


MR. DA;::.?OW. 1- ask to have it stricken out.


that talk,d.uring tbat time?


MH. DARFOW. I ask to have his other answer stricken'out,


~8.. DAROOW. It was rlot a fair question and it is not a


n,ony and \"Jhen he bas n~ac.e sta:ten;ents incor,sistent vlith


lead up. Ttey pick uJ a transcript of a w~tness's testi-


Mii:. FOPD. Q What other sU1:;ject did yeu tsl k aballt during


for what it is worth, the jury tas heard it.


your answer?


}::Fl. FT{EDEGH~KS' It 83.rJ.Dot be strlcken out, it is in there


of the. ar~d. ask :09 witnesd did you int:'nd that ans'i~er7


:/F.. FORD. Just imagine where-:::ouTIsel 's request V,011ld


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







9 THE COURT. You cannot make that statemert inthe presence


10 of the witness if the witness is on the stand, a..s to what


11 you propose you will argue you can argue that at the pro-


that the Witness did intend that answer, ~~at he did not


MR. ffiEDERICKS' 1 think ~.lr. Ford has a r ~ght to mak3 that
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n...,en. t leyAns\'ler: HOt 1 <iidn1t intend tl'at answer.


intend to tell the truth on the sUbject at all--


THE COURT. ~,~OW, :.,:r. For d, stop r igh t ther e •


did not intend ttiit anS·'Her. We shall ::trgue to the jury


move to strike out the answer merely because the witness


s ta tement •


1


2


3


4


5


6


7


8


you cannot say that--


feet r igtt to make that argun,ent when the time comes but


is on the stand that he is not tellir,g tte truth or that


loft
,;~


"'I.l'
i~


I~
II~
,4


The court does not understand--FR EDr.n leKS'


per time but you cannot say in this COUl't Hhen the Witness


you inte!ld to make that argucent, although you have a per-


12


13


14


15


16


17


18 THF rOUCT. +he court understands perfectly what is inten-


19 ded, but you cann6t make that statement.


they have enunciated can be introduced on thio Question.


MR • FOPD. We W:illt to n~ake <1n argur:.erct to t~e jury at the


THE COUP. T• Th2. t i 8 J..I1 0 the r matter.


Ylhich


tat thor oughly •'u""'dpr~+ '-n"1 ' .L. ~ ;0 ... ::1. ~COURT'


KR. FORI. And we do not belie','e this prin:iple


proper tin,e and we w3.D t tte advan tage of any th ing that


n1ay be regarded as incons is tent, a t the proper ti nle •


20


21


22


23


24


25


26
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1 un FORD:


2


3


4


5


If it can be done, it can be done on all ques-


tions based upon inconsistencies on witnesses' testimony,


and we are deprived of that advanta,ge, and 'T,e might as


well be deprived of cross-examination, for one of the ob


jects of c ross-ex8l"1lination is to ask v,nether or not a wit-


6 ness is sp reking the truth. Now, we have certain theo-


7 ries, "which we vlill advocate with regard to this, and with-


8 out repating them, in view of your Honor's admonition ,


1im DARROW: Just a "word about that. If this witness had


we want the advantage of all ~,hat is in the record there,


and we do not beli we it c an be stricken out.


ly not a question; it was not asked upon that SUbject,


and the wi tness clearly never intended to answer upon that


••••


and has said so. It is not responsive to thesubject


However, we have ascertained that the witness has cle ar


ed it up, ~md it is nothing but fair that we should get a


ruling cf the court \vhether or not the answer given by the


could get advantage of it, all right, but that is not the


case, and that is not the question. This question has


not arisen before ,in the trial of this case. It v~s clear-


question in any ':!~, and the \vi tn ass has said tll.e>t he


never intended to answer it that w"Y, and he did not reply


to it, and it o~ht not to be in this record at all.


MR APPEL: Your Honor ruled that it is not responsive.


been asked a question Which could call for that answer,


and he had meant to give it, then, well and good, if they


9


10


11


12 I


13


14


15


"16


17


18


19


20


21


22


23


24


25


26







2 See it is not responsive to, the question, "nd for that


3 reason Yle are esking t.hat, upon legal grounds; and that


1 wxtness is responsive to the question. Your Hono r can
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4 is all.


5 MR FORD: But, your Honor would pass upon the jUdgment of


6 the competency of the witness.


7 TEE COURT: I do noty-ant to hear from you, 1fr Ford. I am


8 sat.isfied it is not wi thin the province of the court, under


9 the circumstance, to strike out the testimony; it is for


10 the jury to determine its weight (.md force; it is for the


11 jury anI not for the cour't, ,311 d the motion to strike out


12 is denied.


13 In:H APP:bL: 'We exc ept.


14 J'lR FOrID: now, after that, what other sUbj ect did you dis-


15 cuss or, rather, what else was said at that conversation


16 besides what you have related?


17 HR APJEL: This is also subj ect to th e objectidm t. hat the


18 vritness has been examined on that sUbj ect, upon that con


19 versation at the Casino, and all the conversation gone over.


20 THECOURl.': It seems to me that is true, Hr Ford.


21 ]JR FOtID: Well, was there anyt-hing else s aid besides Ylhat


22 ~ou hwe just now related that occurred at that conver


23 sation? A yes sir.


I


•••


\~t else? A Well, he talkedabmlt Fredericks.24 Q


25 Q yes. A He said Fredericks was one of the best friends


26 he had on earth, on e of the greatest men, and he says th;;lt
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4 next Governor.


it VIas Fredericks) really) that should get the credit fur


this l~cNamara case.


1


2


3 yes. A And he sai d th at Frederic ks Yloul d be ou r


another.


it tome.


idkk was unierobligations to him; he helped him out in


A Then) he spoeke about Fred-


Well, through politics or some politics aff~irs.


That ought to help some. Now, what else?


Q yes, that is the way we want it. A He said Freder-


Q, Tell it all. A Well, I will tell you the Ylay he told


a time in his younger days") ~.nd he says, "he got into


trouble there ~·rith the government about some mail", and


he says, "it went on record,", and he says, "Mr Earl at


the time of his el~tion, come up the!'e to get them records


so that he could pUblish it", and he says, "I went dovrn


t here and hid them so tho the conI dn' t get it."


q .Hid the records of the clerk's 0 ffice?


poli tic s, helped him to win this el ootion, he says,


"Fredericks used to be an officer at YVhittier on~e upon


Q,


ericks being nnder obligations to him and one thing end


A


THE COUR'!': Now, gentlemen, that is outside of the case.


Now, go on. What else?


1ffi FORD: . What obligations did he say he was under?


1TR DARRo\Y: Ought to help who?


MR FP.EDElrrCKS: Hot me.


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







•
f
IIWell,


A Yes.


\Vas anything said about D,lrrow on that occasion,


He said ~udge Cab~niss had said to him?Q


Q


and I says, "Ee handed it to you pretty strong."


Q what else wa:t"said.? A That is about all that con-


he says, "I went over there to see him and he apologized


to me", he says, "The judge says, you ]mow how that is; I


had to do it in ord.er to make it look all right."


hid the records. me spoke about the records; I didn't


know ','ihetrer thEW vrere county records or U.S. records or


what it was.


4833


At any rat e, Earl didn't get them? A Earl di en' t get.


them.


You just said it was United States mail. A United


What else was said? A He spoke about -- asked us


Q The Uni ted States uarshal hid the records of the clerk's


offie a, Uni ted States Clerk? A I di dn' t say that he


States mail, YES.


Clerk's office.


sheriff's office about some business, and I went up there


aside fram ~hat you have already related?


HR AFPFL: NoW, your Honor, they have already taken hirn


I, ,
and heard the trial", ond he says, "Didn't this ,Judge Ca~ih s~


or v,hatever you call .him -- "give me an o\"l£'ul raking,"


if Y/e were -- he says, "Was you ov er to hear I!1y t ri"l?U,


I says, "Yes, I happ med to be up tOYJn, I was up in th e


c erned the trial.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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lover the case and the wi tness has gon e to that point ,;,here


2 he said "We must not talk about this case any more t I


3 intend to be a witness", and then they ask him -- they


4 pass all that t and then tIl EY say to him "Was there anything


5 else said to you upon this bribery case", cmd the Ylitness


6 gave that anSYler, and then he follows it by sayingt "Did


7 they talk about any other subj ect", and then he goes on


8 and talks about these immaterial matters cone er-ning I'JTr


9 Fredel~ickst fmd so on t and brought out things here that


10 have no place here, in th e record at all one vley or another.


11 THE COURT: Read the question.


12 (Question rread.)


13 THE COURT: Obj ection (N errul ed.


14 A No more that I remem.ber.


15 Q. The only thingt now t to be perfectly fair vdthyou,


16 the only t.hing that wes said about Darrow was you asked


17 him if Darrow had given him any money?


18 HR APFl1L: I obj ect to that, your Honor t because he has


19 been cross-exemin ed as to what was said t and he stated


20 oocording to his recollECtion everything that was said,


21 all his conversat.ion.


22 I}!'"R FORD: To be fair with the Witness, we have a right to


23 be fair --


. 24 UR APFEL: I don, t care \vhether you ere fair or not.


25 THIJr COUR1t: Are you obj ECting to this question?


26 MR APPEL: yes sir.







TI-m COURI': I think that is a prop er question. Obj ection


THF: COUR'l': I understood tbat was the question, vrhat was
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he has been cross-


That is the only thing that was said about Darrow?


:By me.


Q


A


exanined already fully upon t bat subj ect as to what was


ion


said there. Now, he is undertaking to draw a distinct-


reply II •


about DarroW' was your asking him the question, "Did


Darrow give you any money II , is that correct? A That


the replY,vJasnft that your question?


MR FORD: No, I will put it simply, and then split it up.


frEE COURT: All right.


UR F01ID: The only thing that was said by you to Franklin


overruled.


is the only question, yes sir.


TBE COURI': What is your em swer?


JJ[R FOR]): And the reply that VIaS made by Franklin.


I,m DARROW: You now say "the reply", arudl you said. "what


UP. APP]L: We t ake an exc ept ion.


(Last question read.)


HE FORD: .And what' reply, if any, was made by Franldin?


HR D ARROW: Read the qu estion.


(Question read.)


THE COURT: Upon what g roun dB?


lrR APFEL: I obj ect on the ground
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1 Q lind the only thing t ret was said by Franklin 'was


2 his reply to you) is t.hat correct? Or) I will withdraw


3 it and put it in this form: \vhat was his reply -- so thot


4 we will have a record on that.


5 MR APPEL: I say) he has been asle Ed and has ans'wered t bat--
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1 THE COURT: The obj ~ tion is av errul ed.


2 IffiBAPP:BL: We take an exception, and ",'Ie ',viII enter here


3 to that last obj-ection, we object to the whole cross-


The court allov,oed this question in or del'


answer.


THECOURI':


that it may cl oor up the confusion that arose a little


~ question th at has been eone into and threshed out is


deem it useless on th e part 0 f the defense to further 01>-


YJhile ago, and for that reason and that reason alone,


permitted to be answered.fRead the lr.st question.


cause we consider it absolutely useless.


l'JR FORD:, "'that was his reply to your question. You had
about


asked -- the only thing you said " Darro":/ was


examination on the SOIlle poin t over and over ;;gain. V..e


obj ect to the court allowine c01.Ulsel to cross-exaYaine him


not objec t to any further cross- ex:amining this vIi tness, be-


over and over cgain, over the same point and over the same


sUbj act, and to asle the same questions over tlgain, and Vfa


j act, 0 r to further make a record of this. We viTill now


UR FREDERI CKS : Our posi t ion is just this, your Hoho r -


TEE COURT: I don,t think it is n~essary to state your


posi2tion.


1-TR FRFlIDEBICKS: Counsel said we tricked him into an answer,


and we \~nt to give him a fair, square opportunity to
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1 that you asked Franklin -- yon s aid, did Darrovl give you


2 any money, an d th en he made a reply. :How, the pr asent


3 qUEStion is, '\'[hat reply did he make; Ylhat was his reply?,


5 must not talk abont the case.


6 Q Ve~ well, now. That ~as all that was said by either


7 you 0 r lfIr Franklin or liTr Wat t during th at . evening at that


8 dinner, about the bribery or Darrow or money- or anything


9 else? A No sir, that was not all.


\


Did Darrow give you any money-? He says, no, but 'tIe


Who vrere yon looking et just now before answeringQ,


A4


10


11 this?


12


13


l1IR APPEL: Now, your Honor, we certainly obj rot --


THE COURI:': The '\vitness ha.'3 a right to look at anybody


14 he Viall ts to.


want to fim out who he was looking at?


disposes of the incident.


iug to insinuate by counsel that he is any way getting


You say there Yl8S something more; "'[hat \vasSIR .FORD:


lrR APPEL: I say again, it is very small.


THE COURr: The court has sustained the objection. That


THE COURI.': Obj rotion sustained.


HR APPEL: As far as I am com erned, if it is undertak-


any pointers framme, I say it isnot true. If heis


willing, I vlill get under the table or behind the d esl{.


11m llSORD: I didnt t think he VIaS looking at lIr Appel. I


1m APPEL: I 01:0 ect to his asking that question.15
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A What was that question?


l':ffi FORD: Read the last answer. (Last answer read by


the reporter.) Now, \''hat else was said? A That wasn't


all that ViaS said about Darl'o,.."..


Q VJhat else was said a bou t ,Darrov7? A I mention a:l it


several times.


Q. Durine this COIlV' ersation? A During thils convet'sation.


Q. yes. A I said that just during this. com ersation I


mentionecl--.I don,t know that I said it here, but he did


mention in this conversation that evening, that is all he


did mention ~;bout J,Tr Darrov[, was that, "I don, t think that


Darrow '.Yill ever go to trial. I understand he is petty


feeble; he viill hot live togo to trial, he will never go


to t rial. It


Q, VJhat else did he say? A That is about all I ]mO\Y.


Q, "He is prettyfeeble; he will not go to trial. I don,t


think he ";viII ,go to trial?u A "He won't live to goto


trial."


Q You are sure that is all --


]'}[R APPEL: Well, your Honor -- go ahead. There is no use


obj ecting_


1rR DARROW: I obj set to the question, "YOll are sure that


is all". He stated the question. There might be a


great deal more.


JlrR FORD: That is all you recall? A yes sir.


Q Do you think you recall all that occurred?
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I oQj ect to that. fie said that is all he1


2
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lIR DARHOvr:


recalle d.


?!iR FORD: I don,t know the witness' memory. He might have


a vivid recollection. Have you a vivid recollection?


],TR DARROW: To that we obj ect, "have you a vivid recol-


lection II.


llR FORD: Of the fact that date?


THE COU T-{l' : Obj 00 tion overrul ed.


A What is the question?


"MR FOBD: You have a vivid recollection of the events of


that day? A I have a sli,jht lrecollootion.


Q You made memorandum of YfiLet hal occurred immediately


after it hal occu~"red, did you not? A I did not.


Q You never wrote out a report for anybody? A I did not.


Q :Haver wrote down any memorandum 0 r in any way, shape 0 r


form about this? A I did not.


Q But you';~ere there at this conversation, to draw out


Franklin on that, were you not?


1m APPEL: }fow, we obj act to that, if your Honor please,


because the question has been already ask ed and answered.


THE COURT: obj action sustained.


UR FORD: He has ansYlered several different ''fays. He


has stated after the second com ersation and now this con


versation is a different time, when I think it ~as being


repo rted.


THE COURT: What is thedate of this conversation?







1 1ffi FORD: uarch 5th or 6th.


2 1m DARROW: This VJas no t t he I as t, }!rr Fo rd.


3 THE COURT: Let. him answ'er. VJhat is your answer?


4 A What is the question?


5 HR FORD: To d. raw Franklin out. A I was there to hear


6 what he had to say.


7


8


About th e Darrow cas e? A Sure.


And you had no intention of going in busirms vdth him


9 at that time -- it is now 5 otclock.


10


11


121


THE COURT: Canttyou finish vnth this witness?


1m FORD: It has been qui te frequent]y


TEE COU Rr: Ho'w long will it take you to finish up wi th


13 him?


14 l:rR FORD: I would like to examine the transcript and pro


15 I bably I vlill make it very short.


16 THE COURT: I think you better fiuish tonight.


17 lrR FORD: If the co~rt please, it has frequently, during


18


19


20


21


the evening that we have closed at 5 otclock, and y\oit-


n esses have been ordered to return even though they lived


at Venice; some of our vdtnesses who lived at Venice, the


same way.


22 THE COURr: It seems to me the wholemaatter with this wit-


23 ness ought to be finished up.


24 ]'ffi FORD: There are same matters we vrould like to look


25 into. We would like to look over a transcript. We pro-


26 bably cansave a great deal of time by having 'I definite







4842


1 plan of.procedure, e definite plan of questioning,


2 rather than by :floundering around over matters we have


3 gone over. We would ask th e s arne indulg enc e in this mat-


4 tel' that has been granted by the court.


5 THE COUIl'f: under t hat statement, we will Wj ourn.


6 (Jury admonished. Recess until 10 o'clock A.U. ,


7 July 16th, 1912.)
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DIRECT EXAMINETION.


•called as a witness on behalf of the ~eople, in rebuttal,


being first duly sworn, testified as follows:


AFTERNOON SESSION. August 9, 1912; 2 P.M


F RAN K LIN,FMRS. L U C Y


Defendant in court with couijsel.


1


2


3


4


5


6


7


8


s


9 ' MR. FREDERICKS. Q State your name, please? A Mrs. Lucy


THE COURT· Yes, Mrs. Fra.nk1in, do not answer until counsel


has a chance to object.


1 purpose to object and she should not answer until t have


that opportunity.


Q You are thew-ife of Bert Frankl in? A 1 am.


Q And calling your attention to the 28th day of November,


1ast--


F Frankl in.


A 812 West 17th


Would your Honor kindly say to the witnessMR· ROGERS.


Q Where do you live, Mrs. Franklin?


street.
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21 QMR. FREDERICKS. Calling your attention to the 28th of


22 November, 1 will ask you when you first had a conversation


23 with the defendant, ;.lr. narrow, that day, over the telephone?


24 A It was about r.oon time, about 10 minutes after 12.


And you tal ked to him personally?


What was that conversation?


A I did.







1 MR • ROGERS. Objected to as incompetent, irrelevant


7236 I
and


2 imm·ater ial, no foundation laid and not a proper impeaching


3 quest~on; not rebuttal in tb at if there is any statement


4 I of defendant by way of admission or confession, it is part


5 of their case in chief.


6 MR - FREDER leKS. That is not an admissi on or confess ion.


7 MR. FORD· If the court please, the defendant has testi-


8 fied to the occurr~nces--


9 THE COURT. IS it an impeamhing question?


10 MR. FORD. In a sense, your Honor, but there are two classes


11 of impeaching questions. The witness may be impeached


12 under the provisions of Section 2051 of the Code of Civil


13 Procedure by contradictory evidence. Now, he has testi-


statements than he did in court, we will have to go under


fied as to what occurred onthe 28th day of November, 1911.


THE COURT. That is the purpose of your offer?


2051.


MR. ROGERS. The statement, of necessity, n;ust come within


the rule of contradictory statements, which must be shown I
I


to him, time place and personspresent and the foundation lai ,


otherwise it may be direct evidence, but if it is statements


then it must be laid by foundation.


MR FORD. If the Court ple!tse, what Mr. DarrON did and


MR. FORD- We may impeach him by contradictory evidence,


.if we want to show some other occasion he made different


26 I on the 28th day of November as to any s tatementmade'by him


I
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1


I
on that date are not statements or narratives of past


events, but are facts which occurred.


THE COURT. 1 thir k you are right, Mr. For d, 1 think you
4' are entitled to it. Objection overruled.


time you telephoned? A Yes, sir •


MR· ROGERS. Exception.


Gage's office, and then 1 asked him where it was and he


told me that it was across the street from the building


where 1 was in. That is not the exact language of the


conversation, bu ttha t is the substance.


MR • FREDERICKS. And you were in your om office at the


•
THE WITNESS. Will you kindly state the question?


MR' FREDERICKS. Read the question, !f.r. Smith.


(Last que'stion read by the reporter.)


MR .. ROGERS. Will you read myobj~ction?


(Obj ection read by the reporter. )


A 1 asked what is the trouble, or is there any trouble?


And 1 said,


He says, "You go 0 ver to Mr.


He said to go over there to Mr."What is the trouble?"


And }lr. narrow said, "Yes. It


Gage's office and 1 wIll see you there.7


5


6
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8
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20


Q To Gev:ernor Gage's off ice? A Yes, sir.


Q About how long did you remain there at that time?


A 1 was there sometime.


Q, State whether or not Mr. Darrow came in while you were


p 21 Q, And What did you do then? A 1 closed up my office and


22 went across the street to the Mason Building.


23


-24


25


26







there? A Mr. narrow came up there, yes.1


2 Q \111'.0 all came up '1 A Mr_ narrow, Mr. Davis, Judge McNutt


3 and Mr. Scott was there.


4 I Q Did you see Governor Gage or Mr. Foley, his par tner, at


5 any time tha t day there? A 1 did not.


6 MR. ROGERS. W&it a moment, that was answered before 1


7 ijad an opportunity to object.


8 THE COlJRT. Strike out the answer for tbe purpose of the


9 objection.


10 MR • ROGERS. 1 obj ect to that on the ground it is incompet-


11 ent, iJl'Jrelevantand imffJaterial; not rebuttal; no im-


12 peachment matter, a matter of the case in chief if at all,


13 and no foundation laid.


14 THE COURT • The objection is overruled. Restore the answer


15 . MR • ROGmS. Exception.


16 MR • FREDER lCKS' Q Wha t occurred there?


17 MR • ROGERS. We object to that for the san:e reasons, your


18 Honor pleas es, as las t stated.


19 THE COURT. Objection overruled.


20 MR • ROGERS. 1 do not need to repeat them?


21 TrE COURT. No, it will be understood the-sime objection,


22 the same ruling and the same exception. Mr. Reporter, 1


23 would like to have the last arcswer over again, if you


24 (Last question and answer read. )


25 A 1 do not understand your question, Olptain Fredericks.


26! You want to know from the time 1 carre up there unti] 1


I
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1 went away?


2 MR. 'FREDERICKS, Q yes, from the time you went up there


3 that time until you left. A When 1 first came up there 1


4 I met Mr. Scott,


5 Q You need not state what Mr. Scott said.


6 lAR. GRISLER: • Let us have it all •


7 MR. FREDERBCKS. That can be brought out oncross-examination.


8 :am • ROGERS. No, let us not make fish and fowl .


9 MR • FREDER ICKS· No, 1 will ~r: ing it out, only 1 thought


10 tt was hearsay and counsel would object to it. Very well.


11 State everything that was said.


12 MR. ROGERS, It certainly is incompetent.


13 A When 1 firstwent up there 1 met ;,:r. Scott and Mr. Scott


So he led me into whatMR • FREDF.R ICKS, Q Yes, go ahead.


1 think was the reception room of Governor Gage and told me


to wait there and he himself would go out and see if he


could find the Governorj and 1 waited there and the two


clerks and the lawyers carne in, the defense, the other


lawyers, the lawyers of the McNamaras carne in.


told me the Governor was not in, they had sent ID9ssengere


all around for him and they had not been able to locate him


and he said that it would be necessary for me personally to


engage r~vernor Gage, because he was an old fashioned


attorney and would require that 1 engage hinl,


MIt • ROGERS. That is Mr. Scott?
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1


2


3


4


5


'l 1'ho were they? A Mr, Darrow, !,r Davia, Ill" MCNut~2iRl
I dOfi't think ~~ Scott accompanied him then, I think he


came in later, and they saw me and called me into another


room, which I suppose was l~ Gage's private office, I don't


know.


6 1m ROGERS: ~ust a moment. I move to strike out the con~


7 sation upon the ground that the statements of 'Tt.,r Scott


8 which have been related by the wi tness, not being in the


9 presence or hearing of the defendant, no founcl.a.t:ion having


10 been laid, therefor, they are not n~terial as against


11 the defendant; Mr Scott, 1'.rr lrcNutt --


12 MR FREDJTRI CKS : We think the objection would have been good


13 to it. Let it go out.


14 1m ROGFRS: The question was vmat occurred there that day,


15 and naturally of necessity our objection to that did cnot


16 include this jdea that I am now }:resenting to ::''IT Scott's


17 statementto the witness.


18 MR mLKTtYRICKS: Let it go out.


19


20


HR FORD: We consent that it may go out.


THE rOURT: It goes out by consent •


211m :FR:FTI:>:FRICKS: Go ahead from there, Mrs Franklin.


22 A We went to \~at seemed to be the private office of


23 Governor ~age and the la~7ers talked in an undertone and


24 I expressed a desire to see Hr Franklin, a.nd ~.fI' narrow says,


25 "]\"r navis, you better take l'rs Franklin over to the .iail


26 to see Pert", a.nd Mr Davis said, nAIl right", a.nd Hr Davis
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went wi th me to the .i ail and I saw my husband, a.nd 1fr Davi S I
ca.ll eel my hUEband and talked to him, I don f t know vJha t vas


said -:--


4 lffi ROGJi'RS: I understand M'r Darrow vas not II' esent,


5 when 1fr Davis went over wi th Mrs Franklin to the ,i ail to


6 see her husband vho was incarcerated, and Mr narrow not


7 being present, of necessity, he would not be responsible.


8 MR FRFDFRICKS: She says. she doesn't know what was said,


9 so she could not relate it.


10 HR nOGJi'RS: If YOlllr HOnor pleases, that came out of the


11 statements of Franklin on his direct examination.


12 MR ;:;PEDFRI CKS : Also vr Davi s •


13 ~ffi ROGFRS: Of course, but that was in reply to the direct


14 examination of 1fr Franklin, viho ,",as interrogated concern-


15 ing these IDAtters. Now, you cannot n~ke two bites of it,


16 if your Honor please, it is either direct or rebuttal.


171m FORD: WE don't care anything about that.


18 THE r.OURT: You consent to a motion to strikeout?


19 lm FREDFRIr.KS: There is no motion to strike out, yet.


20 1..ffi ROGPRS: I obj ect to j t as not rebuttal.


21 MR FR..HDFRICKS: Well, e-.fter you left the .iail, V',ho did you


And 'Ahere did you go from there? A Back up to the


22


23


1 eav e th e .i ai1 wi th? A ];ir Davis.


24 office mere the lav,ryers were.


And on the v~y hack state vmether or not anything vas


25


26


Q,


Q.


To v.hich office" A If:r Gage's office.
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1 said to you by ,.".r J)avis in regard to employing Governor


and is hearsay~ not rebuttal; incompetent, irrelevant ~nd


immaterial.


1m ROq-FRS: \Fait a moment. We make an objection, no founda


tion is laid, incompetent, irrelevant and~mmaterial;
J


if by way of impeachment no foundation has been lajd for it,


2


3


4


5


6


7


Gage. "'"fr Davis says --


8 1m FOR]): ~[r J)avi s testified as to what occurred on the way


9 back from the jail, and this is by vay of contradictory


10 evidence.


11 ~m ROGFRS: Then the foundation was not laid?


12 l',ffi FRFDFRICKS: Yell it was t laid by ~Jr navi s.


13 TIrF. rOURT: Obj ecti en overruled.


14 1fR ROGFRS: Fxception.


15 A l'''"r Davis d,lso a.dvised me to personally engage Governor


16 Gage, he also asserted that he had old fashioned jdeas


17 and while it would be all right, at the same time i twould


18 be hetter for me personally to engage Governor Gage to de-


19 fend my husband.


20 MR ROGFRS: I move to strike out the answer becaus e, j f your


21 Honor pleases, lfI' Davis '.'VaS interrog;ited about that on


26


22 cross-examination and therefore it v~s an immaterial and


23 collateral matter, collateral as respects this defendant,


24 and they are bound by their answers, ...l'Jhich they drew out


25 on cross-examination from lIT Davis.
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MR. FORD' If the Court please) the defendant wants to


show· he never engaged Governor Gage and he qualified his


answers each time, however) by saying"we did not engage


Governor Gage for this particular transaction) "or words to


THE COURT. Can you refer me to the page?


l;.R. FREDERICKS. No) 1 haven 1tit) but 1 rernember as king


it very particularly) because 1 had it in mind.


m • DARROW· 1 wish to make an: .objection) because the


,


Peasked whether we engaged Governor


MR • FREDF.R lCKS. Well, tha t is the record.


me •


that effect-- 1 do not pretend to quote the exact language)


but your Ponor \Yill remember each time he was asked if he


employed Governor Gage he would say) "Do you mean for Mr.


Franklin?" And then say, tlNo." 1 am not quoting the


exact words) but tha~ is the substance of it or the


effect of it •


THE COLET. Where is Mr. Bavis'a testimony) what page?


MR. FREDERICKS· 1 don't knew. 1 asked Mr. navis that


question) yoUr Honor.


Gage and paid him and 1 said not a cent) and they asked if


\ye engaged him and 1 said Never in this matter. Mr. Ford
ask .


started to/me in What) and Captain Freder icks called him


off. 1 stated it had no reference to this matter) and


neither did it; no such inference should be or could be


drawn in this case. They were at perfect liberty to ask


record is misquoted.
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,MR • DARRaN. You knoV11 you had a perf ect liberty to ask me.


MR. FREDJi~lCKS' That is the record.
. .


MR • DARROW It is not fair to draw any such inference.


THE COURT. Now, what is the question? Let the reporter


read it.
•


THE REPORTER. 1 haven't it, Judge.


THE COURT. 1 remember the substance of it.


Motion to strike out is denied.


MR • ROGERS. Exception.


MR. FREDER leKS· Q Then you wentback up to the off ic e, did
who


you--up to Governor Gage's office and/did you find there?


A Mr• .parr ow,Mr. },~utt and ~1r. Scott.


Q And how long did you remain there? A Only just a very


short tirce.


Q And what then occurred?


MR • ROGERS. Obje cted to as incompetent, irrelevan t and


imn~terial and no foudation laid and not rebuttal. If the


matter had any relevancy at all it related to their case


in chief and not to any contradiction, and if ito is by way


of impeachment then, th e proper foundat ion has not been


laid or the impeaching question put, either respects


Davis, McNutt, Scott or the defendant.


MR • FORD. She is tea tify ing about 0 ccurrencea and dec lara-


tions of verbal acts.


I


25 ,


26 ,


I
I


THE COURT' Yes.


MR· ROGE:RS. What recomes of our rule?







7:l
1 THE COURT. Why didn't it come in in the case in chief? I
2


3
MR • FREDERICKS. 1 can ask the question that was asked of Mr.


Dar row..:-


4'
l~· FORD. For the reason they didn't come into the case


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


in chief, your HOnor, it was not necessary. It is not


•necessary for us to put in proof that is merely cumulative


and there are many things that Mr. Darrow may have done


that might have been introduced and have not been introduced


in the case; things that Vie might consider as having some


value, but when we think we have sufficient, that ends the


matter. When Mr. Darrow takes the stand, however, and testi


fies and denies something--contradicts that something is


true, then that fact, of course, isdmissible byway of


rebuttal to impeach the Witness by contradictory testimony.


The law prov ides under Section 2051 tha t he may be


irr.peached by contradictory testin".ony, to show that he did


Bome act that was inconsistent with the testimony that he


has given concerning that date.


Now, Mr. Darrow testified to what occurred at "that time,


many things which we didn't consider of any importance in


our case in chief, but in view of denials as to certain


occurrences made onthat date, by Mr. Darrow as witness, we


have a right to contradi.;t his testimony, not for the pur-


24 I pose of shOWing the gUilt or innocence of the defendant,


25 , as to the main transaction, but by way of impeaching his


26 verac i ty as a witness inthis case.


I
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1 When the defendant takes the stand) his veractity


·2 as a witness) the truth of his testimony may be attacked


3 in the-same manner as any other witness) and in rebuttal


4 weare offer ing this tes timony by way of impeach ing his


5 verac i ty. It may be true that it migh t have been introduced


6 I as cumulative ptoof inthe main case) but that doesn't


7 I destroy its admissibility as evidence tending to affect


8 his veraci ty ~


9 THE COURT. Mr. Ford) can you refer Ite to the page in the


10 transcript that testimony occurs?


11 MR' FORD. page 6270. "When youfirst met Mr. Franklin


12 ~at morning--"


13 THE COURT' 1 will read it if you will give me the page.


14 MR. FORD. Beginning with line 22--23) and also going over


15 onto the next page. Page 6271) your Honor) the Witness)


16 at line 22) makes a specific denial of anything of the sort)


17 and then follows several pages of argument as to whether


18 it was sufficient. On page 6271) line 22) the Witness)


19 the defendant) at that time made an omnibus denial of


20 anything of that sort having occurred.


21 llR. ROGERS. Before your Honor rules 1 want to make a few


22 observations on that.


23


2L1


25
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2


THF r,OU"rtT: Yes, I will look at the testimony


.All right.


724~
;;. mament • I


3 MR ROGY:RS: If your Honor pleasE, I confess myself quite


4 unable to understand any reasoning by vfu.ich such a nroposi-


5 tion should stand. In the first place, counsel could not


6 maintain for a moment, if we had, for instance, a homicide,


7 and there are seven eye witnesses. They call two eye witness


8 es and then deeming the rna tter to be cumulative, they fai 1


9 to call the other five, but they have --


10 TifF rOUR'lI: I don't think they a.re claiming to do that.


No, j t j s another matter.


12 ~JR ROGFRS: Uow, they take it --


13 TIfF rOURT: The Court wouldn't let them if they offered to.


14 1ffi ROGFRS: That is precisely the point here. They have


15 opened this SUbject; they put certain ~Qtnesses on, Mr Ford


16 confesses they didn't deem certain matters of pa-rticular


17 importance, so they didn't call them. No'll by way of subte


18 fuge they come r)ack iOn -.., by way of contradicting the


19 testinony they go over the same matters they go over in


20 direct. They can't do that any more than they can in a


21 murder case, not a particle. You can't by a subterfuge


22 impeach a defendant's testimony, produce vdtnesses to con-


23 tradict him, vihich "vi tness testifi ed to the same set of


24 matters and state of circumstances vihich were testified to


25 on di rect.


26 THF ("OU"RT: J think there is no doubt about that. They must
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2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21
t


22


23


24


25


26


make their case in chief.


1m H'ORD: Simply attacking the witness' veracity.


MR ROGI;'RS: You cannot attack the witness' veracity, by


showing matters of ~fuich their testimony in chief would


attack. We vall say they chll two ,~tnesses in a murder


case ~nd the de~endant says,I shot in self defense, and


thereupon they call five other eye vdtnesses to show he


didn't. Of course. under the subterfuge and guise of con


tradicting the witness'veracity this wouJd be proving their


main case.


THE rOURT: Read the question.


(Last question read 'hy the reporter. )


THE ("OURT: Ob.i ection sustained.


rffi FRFDFRI("KS: On the way out of the office, state whether


or not J'rr ])arrO'N dropped behind the others a.nd in the


corridor made this remark to you or this in subst&nce,


'Don't feel hard tow2.rds me or don't feel hard on me in re-


gard to this matter"n


]:ffi APPF'L: We obj ect to that upon the ground it is not


redirect; it is incompetent, irrelevant and immaterial 'for


any purpose; it is not rebuttal. It is hearsay, it is col


bteral to any issue in this case. The statement itself on


its face being c., matter purely collateral, and it is part


of the chief case, if at all.


Counsel having stated already it is merely cumulative,


therefore they must have introduced circumstances and facts







1 in the record relating to. that matter in their case


2 chief; ahd being cumulative it is only a matter and


724~
in I
thing


3 added to their n~in case, and it is not rebuttal.


4 THF rOUBT: T think both of those obj ections ~re good.


5 Objection sustained.


6 l,ffi FREDFRICKS: ~our Honor, I didn't go in to this in the


7 case in chief, and we couldn't go into it. It is a question


8 that vas d.sked 1ffr Darrow and he denied it. Now it is not a


9 colla.teral matter; it is adirect matter. We as:ked him jf


10 he didn't make that statement, and he den:i. ed it. Now, we


11 bring witnesses to testify to contradict him that he did


12 make the statement, and it is not a collateral matter at any


13 rate. It certainly cannot be a collateral matter.


14 THF rOUBT: It was Ia rt 0 f the cas e in chi ef.


15 1m FORD: We are not offering it as part of the case in


16 bhief. We are not offering it as j.ndicating the guilt or


17 innocence of the defendant. We are offering it singly and


18 solely for one single purpo se, aud that is to con tradict the


19 veracity of this ~~tness on a material point, a point upon


20 ~hich he testified, and he testified to the transaction of


21 the 26th day of November, ~o the occurrence in which he was


22 :engaged. He vas then asked concerning tho se occurrenc es,


23 did he not then say to Mrs Franklin, I don't want you to


24 feel too hard to'1.a.rds me, or words in substance to that


25 effect. NOW, we have a right, not byway of indicating his


26 guilty of the charge of bribery, but by way of i.ndieating







1


2


3


4


5


6


no~2~he is not speaking the truth, that his testimony is-... I


reliable, that he is concealihg fa,cts from this jury, we


have a .right to show vhen he said that upon the stand,that


he said that vhich v~s not true, and that he said it' I
I


wilfully. Now, that is the purpose for which it was Cfferedf


and we offer to ·prove that the statement -- I- ,
7 }m ROGFRS: Just a moment, the statutes of this state,~nd


8 the COll sti. tuti on


9 1m FOR]): VTe offer to prove


10 THY' "'OUDT: One ::..t a time.


11 1m ROGFRS: r am going to make an objection to the offer


12 to prove


13 lJR FORD: We offer to prove, -- and I obj ect to being inter-


rupted -- that the defendant's statements --


Hold on,i t is impossible for 1~oth lawyers to


14


15


16


17


18


19


20


THE (fOURT:
J


talk at the same time. lJow, 1fr Ford is making an offer to


prove, a.nd th ere is no way by vmich the Court can invade


the province of an attorney and say to hi!n, You sha~l not


say this or shall not say that, until he has stated it.


I don't know vnat he is going to say.


211m ROGFRS: wouifd your HOllor pe rmi t a suggesti OIl, that the


22 Supreme court ba s said, time and again


231m FORD: I don't want him to argue it


24 TIfF COURT: The Court has allowed ?lrr Rogers to make a


25 suggesti on.


26







1 MR. ROGERS. My suggestion is, th e Supr eme Cour t has


7251 I
held


2 tilre and again, and we can produce authori ties to that effect


3 in a minute or two, that an offer to prove, after an objec-


4 tion has been sustained to testimony on the part of the


5 District Attorney is Misconduct, and it must not be


6 permitted, it bsing an effort to get before the jury state


7 ments which the court already has sustained objections to,


8 and therefore, it is nothing but an evasion of the Court's


9 rulir.g and ought not to be permitted.


10 THE COURT. 1 think Mr. Rogers is quite right, Mr. Ford, in


11 calling attention to the fact. !he Objection was sustained


12 and Mr. Rogers is qui te right in calling attention. Now,


13 if Mr. Ford desires to be heard in the matter, 1 will set


14 as ide the rul ing •


15 MR· FORD. We offer this testimony for the purpose of


16 proving that Mr. Darrow did not tell the truth upon the


17 stand in regard to the occurrences of that day, that those


18 statements were Wilfully false, and that being wilfully


19 false his testimony is to be distrusted, as the code


20 provides that it should be, when a witness's testirr.ony is


21 Wilfully fals e • ,We are offering it for that purpose


22


23


24


25


2G I
I


alone. We are offerir.g it to show that he did say to this


Witness at' the time and place specified in this case, he


did say to her, "Don't feel too hard towards me," or some-


thing in substance or effedt like that, and we


it for the purpose not of shOWing his gUi!tt or innocence


of the charge, but for the purpose of impeachinga~~srycr\e~.w~A~Y







1


2
bili~y as a witness and as provided in Section 2051. That


is all. Now, whether Vie might have laid a foundation and
3


have used it for some other purpose is entirely outside
4'


5


6


of the sUbject, because we are ~ot offering it for that


purpose, we are offering it for an entirely different
•


purpose, ani the admiss ibil i ty of test imony njUS t be judged


to dec is ions.


evidence against the accused, is in the case in chief.


7
by the purpose for which it is offered.


sense. The place to introduce this testimony, if it is


The law provides,


now, when can we introduce that contra


When can we contradict him? We cannot


under Section 2051, that a man may be impeached by contra-


dictory evidence;


dictory evidence?


interrupt the defenme during the tr ialof their side c:f the


case, during the putting in of evidence ontheir side


of the case, we cannot contradict on the main case when we


are getting in our evidence, because we do not know what he


is gOing to testify to, and we cannot contradict him there,.


and, therefore, the only place for us to introduce this


contradictory testimony is in rebuttal. There is no other


place left, common sense is sufficient without referring


THE COURT. Of ~ourse, yeu are qUite right about that, the


statutes are supposed· to be the embodiment of conlmon


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


125
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MR • FORD. We admit that.


THE COURT. And if 1t is nON offered by way of impeachment


it is impeachment upon a collateral matter







makes an admission o~statement that would tend to show his


The qbjection is sustained.


Is it collateral matter if a witness
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gUilt or gUilty knOWledge?


MR • APPEL. There you are.


MR. FREDERICKS. You have to step on one stone or the


other, you cannot step on both.


THE com T· 1 do not think the court has made any mistake


in that ~ulling, Captain Fredericks. 1 do not feel at


liberty to discuss the evidence here.


1m • FORD. Why, then, we ask leave at this time to put


this testimony in, onthe part of ~is Witness, as part of


MR. FREDERICKS.


~ur main case, we ask permission of the court at this time


to reopen the case and put in the testimony in chief.


MR • APPEL. They have to come on the stand and show a


foundat ion for that. The Code prov ides, and the author i taeel


provide that if counsel knew of these statements during


their case in chief and knew all about it that mere forget


fulness or negligence on their part is the grossest kind of


negligence and the court will not relieve either side from


that situation; they will have to testify here themselves


that they did not know of this admission during ~e case


in chief, and in view of the fact, your Honor, that i,ir.


Franklin was put upon the stand and testified to facts


from wh ich they undertook to draw the inf erence tha t ~~r.


Larrow had engaged l,11'. Gage to defend Mr. Frankl in and
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6


7
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of the fact they went into all the circurestances surroundin


;~. Darrow's movements onthat morning and where he went to


and all about it, they cannot now add this to the case in


ehief at that time, unless willing, in order to allow your


Honor to exercise that discretion, to show that it is an


offer made in good faith, that it is in furtherance of


justice and there is aome excusable neglect on their part


to have introduced it in their case in chief.
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1 Now, one of them said it was only cumulati ve, one of couns el


2 said 'it 'Was cumulative and the other one said it \'VaS offered


3 for the. purpose of showing the guj 1 t of the d'efend2Jlt.


4 Now, they took both posi tions. If one is cumulative, the


5 statement of one counsel is true, it is cumulative,it is


6 not admissible in evidence at this time, because that


7 necessarily implies that there v~s some evidence in chief


8 to 'mich this evidence was addressed, some matter in chief


9 to Vvhich tlis evid enee VJa,S addressed; if it is to show the


10 guilt of the defendant then it is a Iart of their case in


11 chief, a,gain, so either horn of the dilemma, v,nether they


12 step upon one corn upon one foot, or vmether they step


13 upon all their feet together, they are out of court on that


14 proposi tion, your Honor. Now,j t is a purely collateral rnat


15 ter, a.bsolutely, the mere: . statement of a person to another!
i


16 one, "I hope you wont feel hard of me." Do es that t end to


17 prove,--"! hope you won't feel hard towards me", does that


18 prove that Darrow made any confession of guilt on that"


19 Under the circumstances j,t VJaS clear and apparent d. mere


20 expression of s:YP1pathy of feeling, and if that were true,


21 does that show any fact that can contradict any material


22 portion of his evidence? Hot at all. Did he deny that he


23 saw!:frs Franklin" Uo. Did he deny that he talked to }frs


24 Franklin? No. The su1\1 ect of the inquiry of 1'1'1' Darrow at


25 that time was in order to show, your Honor, that he va.s


26 active in defending },'ir Franklin and 1fr narrow has stated,
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2


3


4


5


6
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and so has f,fr ])avis stated, that Hr Franklin, being con- I


nected vdth the case, it vas natural arid proper for them


to take.some interest in the case, inasmuch as the evidence


here. shows what was then going through the mind of lfr :Darrow,


and in vi ew of the fact that ~lir Franklin came to Hr ])arrow


before that statement ever was made at all.


7 Jm FR"RDFRICKS: That is an argument OIl facts and should not


8 be permitted.


9 1m APPFL: I show how you went into it.


10 l:ffi FRJmFRICKS: That is an argument on facts,and it should


11 not be perT:'.i tted.


12 1·m APPFL: Mr Franklin testified in reference to these


13 matters; he said that :he did not engage Ur Gage, and he


14 left the inference he did not pay him they must have paid


15 him, if at all, that is,Ur Darrow must have paid him,if at


16 aJ.l. That was his statement ~s I remember it.


17 TIrE COUnT: I remember the testimohy, Mr Appel.


181m ?ORD: Now,jf the Court please, at this time TIe avow our


19 ignorance, at the time the case was heing tried, we were


20 ignorant of the fact the defendant would deny his relation


21 ship with Franklin in this regard; we were ignorant of the


22 fact the defendant would denY,that he would take the stand


23 at all, we were ignorant of the fact· if he did take the


24 stand he vlould testifjr upon the subj ect in the manner in


25 \v.hich he did; we were ignorant of the fact, your Honor V.G,S


26 going to rule as he did on the character of rebuttal testi-
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1 many, and we are taken by surprise at this time, we there-


2 fore ask your Honor to exercise hi s discretion p:' ovided fa r


3 in Section 607 of the Code of Civil Procedure, and permit


4 us to reopen our main case for the purpose of putting in


5 this testimony, in order to meet your Honor's rulings upon


6 this poi~tj and-in support of the proposition that your


7 HOllar has the legal discretion, I ci te your Honor to the


8 case of Dougla.s vs Will;;.rd,in 129 ral. ,e-.t page 38,holding


9 that only in cases of 2~buse of discretion will the order of


10 the lower court allo~'ing testimony to be introduced be inter


11 fered wi the


12 ~rE r,OURT: That makes it all the moreimportant that the


13 rourt"he careful in the exercise of that di scretion.


14 1IR FORD: Yes ,your Honor. That the reopening of the case


15 after submission, for the introduction of additional €vi


16 dence is within the discretion, and the authority, there is


17 a long li st of au thori ti es (Reading same. )


18 THF rOURT: Don"t read over all that list.


191m ROGFRS: I submi t, if Ur Ford permits a question -- if


20 he read anyone of those cases he is reading off so glibly.


21 MR ~ORD: Not recently.


221m ROGFRS: If at all.


23 1'1"8 FORD: rounsel has no "'ight to make such ;;-., statement.


24 THF rOURT: They are cited under that section of the code,


25 I take it"


26 MR FORD: Yes, your Honor.
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1 ~rF r.OURT: Now,as to reopening the case, J think that the


2 Court has that authori.tYj T do not think the reasons as


3 stated by counsel in his avowal are good reasons; I ~ not


4 so sure that the Court ought,in its discretion, to allow


5 the prosecution to reopen the case and introduce a s~a11


6 piece of evidence-of this kind, for the simple reason pre-


7 sented by this Jarge volume of testimony that is cumulative,


8 and there is no great wonder that counsel on either side


9 should leave out a pi ec e of important t es timony, and if I


10 reopen it it will be in the exercise of the discussion upon


11 that ground. If counsel for the defense desire to be heard


12 on that ground I wi 11 h ear from you.


13
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26







the witnesses who were received as rebuttal witnesses


have any new witnesses endorsed on the inforwation as soon


I,


!


Inthe present case


Cases may sorretimes


It is as important to impeach a


they were called to prove what went.,
to the People's case in chief.


opportunity to canvass.


arise when testiffiony which could not be had in the opening


may be let in upon good cause shown thereaf-ter i cases may


arise when testimony which could not be had in the ope~ing


may be let in upon goo~oause shown thereafter, but it is


not proper to divide up the testimony upon which the people


were not such


as discovered. The object of this is not merely to advise


a respondent what witnesses '1Ji 11 be produced on a main


charge, but to guard him agai~st the production ~f persons


which are unknown and whose character he shall have an


MR. ~PPEL. Yes, your Honor. In People against Quick, it i


a good case a .Michigan case, it says this: "Respondent


was convicted of stealing a watch from the person of one


David Wright. The case was up before some conviction upon


a former trial, which was set aside, and further trial


was had and the case comes up upon several assign~ents of


erro which are within the well settled rules of law. We
I all


shall not take~them up, but points such as may be good.


We have held on several occasions that defendant has a


rebuttal witness as any of them.


right to know in acrvance of the trial what witnesses are


to be produced against him, so far as then known and ito


1
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1 propose to restt their case, ami r:othing which tends


72~
to prove


2 the commission of a crime itself or its ir:mediate surround.;


3 ings can be classed as rebuttal evidence under ordinary


4 c ircums tancee, if at all." In this case that rule W3.S


5 repeatedly violated. In the case of Williams Against


6 Commonwealth-- •


7 MR. FORD- Will you pardon me for making one more statement


8 as to our reasons, so that you may argue it at the same


9 time?


10 MR. APPEL. I object to his stating any more reasons; we


11 allowed him to state them, your Honor, that he didn't know


12 a thing.


13 THE COURT. Mr. Appel has the floor and he is entitled to


14 it.


15 MR. FORD· I want to state one more reason so that he can
I


16 I argue it, that is all.
I


17 THE COURT. Mr. Appel has the floor.


18 ME. ArrEL. He has stated the reasons upon which he under


19 takes to introduce this evidence, and that is they did not


20 know whether Mr. Darrow was going to deny this statement or


21 I not.


22 THE COURT. The cour t has set that as ide.


23 MR. APPEL. 1 know, your Honor, but I want to say to your
f


24 Honor that is a mer e nons ens e, be caus e they know when an


25 I indictment is read to a defendant and he enters the plea


26 I of not gUilty that that plea of not gUilty raises the bur


I







.
2 case ..


1 of proof
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upon them as to every fact necessary to make their


3 THE COURT. Do not address yourself to that subject, it is


4 'out of the argument, as far as thisargument is concerned.


5 MR. APPEL· What a mere childish sUbter~uge that is for


6 any lawyer to make.


7 MR • FORD· We obj ect to such language.


8 THE corn T. Mr. Appel--


9 MR. APPEL. 1 say , it is childish, not a childtha t ever


10 read a law book would make such a statement.


lITHE COURT. Mr. Appel, there is no occasion for that remark


12 I at all, that is out of the case ent irely ; the sole quest io


13 here is whether or not the court will, for the reasons


14 stated from the bench, open up this matter for new


15 evidence upon the case in chief.
I16 MR. APPEL. You will open it?


17 THE COURT. I say, the only question is whether or not it


18 will be done, simply because of the vast accumulation of


19 evidence here and it might in the nature of things, they


20 might overlook some evidence.


.
MR • APPEL' Is it den ie d her e, your Honor, th at it was


1m. APPEL· That is the reason it should not be done.


THE COURT. I will hear youon that, that is the question.


21


22


23


24 Within their knowledge? Is it den ie d that they had no t


25 talked to this lady before them upon their case and before


26 1 they closed it? Is it denied that the chief prosecutor,


I
I
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1 the man who would I ike to see Mr. Darrow behind the bars,


2 that he shall go free, 'Ivould not under the most ordinary·


3 condi tions have told them what his wife had said to him?


4 I When it is to be presumed that they were persons mostly


5 int:er es ted in seehing him go free?


6 THE COURT· The ~ourt presumes that the prosecution knew


7 all this testimony--


8 MR • APPEL. ' The n what excuse can they have for reopening


9 their case? Could not we then, if they had put it in in


10 chief, have taken the precaution to go nore accurately


11 into that question? Mr. Darrow did not t es tify to anything


12 of that sort in his examination in chief, he did not


13 respond to it because he was not :asked about it; it was


14 not cross-examination; when they asked him about that it


15 did not tBBd to impeach hisposi tion at all, it did not


16 tend to impeach anything that he said to Mrs. Fr ankl in or


17 what Mrs. Franklin said to him; it is not anything to which


18 he responded in his examination in chief, and on cr08S


19 examination they asked him that question and your Honor


20 will see that 'we strenuously resisted it. Let UB see what


21 they asked him.


22


23


24


25


26 !
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3 have be~n proper to allow it,but being a collateral matter,


4 being an expression, i.f you please, if it were true,


5 that he had expressed some concern for Mrs Franklip.'s feel-
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right here,


it might


•


Yes, I have it here, page 6241, it is


But, as a matter of cross-examination,


TIfF rOURT:


NR Ap·PFL:


6 ings


1


2


7 TIm rOURTP That i.s already disposed of. The Court has


8 :ruled finally that it is a colla,teral matter and cannot be


9 asked for that purposej the only question is whether or not


10 the rourt should exerci se its di sc:retion and let them re-


11 enter upon this branch of the case as a part of their case


12 in chi ef, ofor the reasons stated here.


13 1m AP~FL: Then they may reopen upon any collateral m4tter~


14 TIfF rOURT: The court is not taking that position, it is


15 m'erely a~sking you the question.


161m ADPFL: In the case of pannon VB warfield, page 39, 42


17


18


19


20


21


22


23


24


25


26


Haryland Deports, the Supreme rourt says: nThe question


presented is one of practice and relates to the order and


manner in which parties are required to introduce their


of fixed rules upon the subject is of great importance,not


only as a means of avoiding confusion -- 11 that is the very


Teason. Are we to thresh, your Honor -- your Honor rill see,


there is a. vast amount of evi denc e both upon collCi,teral


issues and upon the main case, pro and con,on both sides.


On cross-exaJlunation and on direct examination there is







tending in some degree to effect some of the parties to


Now, .the mere fact we have a confusion of that evidence


in our minds,does that entitle them to come in here ~1th a


evidence, becaus~ if they don't claim it is substantive,


substantive


7264l
to some extent a confusion of What the evidence is in this I


I
I


I
I


case.


piece of evidence which they claim is


this case, then it is not 1T'...aterial, and jt is not rebuttal,


and if it is not substantive evidence they have no right to


1


2


3


4


5


6


7


8


9


10 introduce it in chief. Is it to be wondered at that such


11 a confusion has arose here from the mass of evidence.


12 Wouldn't it be greater when thi s evidenc e is in t;> Have we


13 got to wade through this mass of evidence and see vnerein


14 we have to respond to that? Haven't we got a right to


15 call other ~1tnesses on the stand, to show that no oppor


16 tunity to speak to l,fr Franklin in the manner indicated by


17 the question occurred? Have we a right to call Mr Davis


18 back to sh ow that no conversation was bad wi th lI/."r .,.,arrow


19 alone, and that he vas p-esent a 11 the time? Jrave Vie got


20 to go through the evidenc e of lIfr Davi s to see v;here it ,JOuld


21 cross the evidence of Hrs Franklin in that respect" Have we


22 got to wade through the evidence of Jrr narrow, that occupied


23 days .B.nd days of cross-examination, in order to do so would


24 n't that incu=c upon us a greater burden than the .iustice of


25 the case, in introducing this evidence wou~d admit, and


26 cast upon us. Itn't it a greater injustice to reopen this
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1 case a.nd introduce that evidence and put upon us the 1~urden


2 of vadigg through this mass of


3 thi s matter has been responded to and \Vherein we have failed


4 to meet it by other evidence or other circumstances which


5 may be at our h and" Must we go out and search facts
I


6 tending to contradict Mrs Franklin at this time, a.nd was_n't i1
I


7 that weeks vffien they closed their I" 'proper i' a,go case


8 this evidence should have been the rei it should have been in.


9 If it is substantive, if it is not substantive it has no


10 place in chief or on rebuttal or on cross-examination.


11 This court says: ("Hea.ding) "The question here Il' esented is


12 one of practice, and relates to the ordely manner in vhich


13 parties are required to introduce evidence in support of I


14 the issues to be tried. The observance of fixed rules upon I


15 the subject,which is of gEeat importance,not only as means ofl


16 avoiding confusion, but to the necessary administration of


17 .Justice ".


18 And those two things are of importance here. It is


19 important that the fair administration of Justice should not


20 be trifled with. either by neglect or by lack of memory or


21 by a sUbterfuge, that the defendant would not be called upon


22 to answer a piece of substantive evidence. No man has a right


23 to say that the defendant would not be convicted by such


24 evidence as this. No District Attorney 'would have a right to


25 say that the ~fendant would be instructed to admit such a


26 thing as that. Well, mus1tl they :tely on a fact,and notjl
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1 introducing the evidence, and say ~hen Darrow goes on the
.


2 stand we will ask him this, and he admits it,vmat sort of


3 reasonihg is that? How does that conduce to a fair adminis


4 tration of Justice? Isn't that a mere subterfuge, as thin


5 as air, and should have another construction, Which for


6 the dignity of the Court, counsel for the defense is not


7 entitled to express it in the language it deserves.


8 (Reading). '''Much of course depends upon the form of the


9 issues joined, and upon Whom the onus rests. The parties


10 must not be allowed to break up the evidence they may intend


11 to offer on any particular issue, and introduce it at


12 different stages of the case in piecemeal, as the various


13 emergenci es of the case may seem to requi reo SUch practic e


14 would not oiHy greatly prolong trials, but 'would frequently


15 lead to surprise and injustice. According to a ~ell estab-


16 lished practice, the plaintiff has the right to begin, must


17 put in the vfhole of his evidence upon every roint or mssue


18 \IDich he opens, and the defendant then puts in evidence


19 his entire case; and jn reply the plaintiff is limited to


20 such new points and questions as may be first opened by


21 the defendant's evidenc e. "


22


23


24


25


26
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8 inn the case in chief ,that should a fact wou1.d be claimed by


9 the other side. On cross-examination they asked him con-


10 cerning this collateral matter. We objected to it because


11 Lt was not cross-examination. We had not touched upon that.


Is 1 We did through the evidence of Mr. Darrow there, your


2 Honor', Could we have as ked in chief, "Mr. Darrow, did you


3 have any conversation With Mrs". Franklin upon the time and


4 I question here, and did you then have any conversation


5 wherein you said anything to her that she should not feel


6 hard towards youi We could not have asked him


Because we were not put upon notice


No. tt


that in chief . Why?7


12 Why? Because we had no notice.
\ .


13 THE· COOO-T.. That is out of this question now, the collateral


14 part of it. Th e cour t has rule d in your favor.


15 MR APPEL, There is no reason for that. There is no good


16 cause to reopen a case upon matter of this kind.


17 THE COURT, I think 1 have your point now. You wish to be


18 heard further upon the matter?


19 MR, FREDERICKS· No, it is a matter in the discretion of the


20 court. We submit it.


21 THE COURT· 1 do not feel, gentlemen, especially ir.. view


22 of the very broad lati tudie that the court allowed the Dis-


23


124


251
26 ,


I


trict Attorney in producing this case, the doors were


wide open for the introduction of all substantive testimony,


and until the case in chief was closed. When the District


Attorney closed his case in chief it closed the door


line of testimony. I believe it is offered, The
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1
1 application to reopen the case is denied.


2 MR. FREDERICKS· Q Did you ever meet Governor Gage?


3 A Never. did.


4 I MR. ROGERS. Objected to as not rebuttal; incompetent,


5 irrelevant and immaterial and no foundation laid and hearsay


6 calling for a conclsion or opinion.


7 THECOURT. Did 1 hear that question correctly? Read it.


8 (Last question read by the reporter.)


9
1


THE COURT. 1 don't know how there could be any conclusion


10 or op inion a bou t that.


11 MR. ROGERS· It is incompetent, irrelevant and immaterial.


12 THE COURT. Well, 1 presume it is preliminary. Objection


13 overruled •


14 MR· FREDERICKS. Did you ever pay him anything or employ


15 him in any way for your husband's defense?


16 MR· ROGERS. Objected to as incompetent, irrelevant and


17 - immaterial and not rebuttal and no foundation laid. ,.,art


18 of the case in chief.


19 THE COmITo 1 think that is part of the case in chief.


20


21


22


23


That is the SaIne question again. Objection sustained.


MR • FREDERICKS. That is all. Jus t a moment. If ther e


was a receipt introduced in here 1 have forgotten the


number. 1 think it was 51. Probably was the last one.


2.1 1 think it was not introduced--maybe--l am not sure whether


25 it was introduced or not. 1 show you here a receipt which


261 has been marked People's Exhibit 51 and ask you--


I
I
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body of the receipt is in your handwriting, r~s Franklin?


MR. FORD· It is the one counsel had photographed, 1 think.


instruction, and no foundation laid.


the execution of a written


1 don't know. Q 1 will ask you if t re
,


But you can't say exactly. Was it before Mr. Eord came


MR. FREDERICKS. Q Along about the first of the year?


Yes, air.


it does this waw~


MR. R9GERS. Mr. Fredericks, 1 didn't see that.


MR· FREDERICKS


MR. ROGERS. Did it look any better inthe photograph than


MR,ROGERS, She just said she can't tell exactly.


A 1 couldn,t tell you just exactly.


MR. FREDERICKS. Q About what time, if you know?


T FE COUR T. Have you finished your answer?


A It is,


Q And you know when this receipt was given by Mr, Mayer?


MR. ROGERS. Objected to as calling for a conclusion or


MR' FORD. She hadn't finished her answer.


MR. APPEL. Wai t a minute.


THE COURT. -Objection overruled.


A 1 couldn t t tell when Mr. Mayer signed the rece ipt •


opinion; incompetent, irrelevant and immaterial and not


MR • ROGERS. Exc ep t ion.


A Why, 1 t~ink along about the first of the year, but 1


couldn't say exactly.


rebuttal and not the way to show


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 A


26 , Q,


I
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1 to your hous e in January--Sunday the 14th of January?


2 MR. DAR.ROW· We object to thEt; it is leading; she has


3 answered the question, and leading and suggestive; the


4 question has already been answered.


5 THE COURT· Objection -sustained onthe ground it is leading


6 and suggestive. •


January, when Mr. Ford came there,


7 I MR· FREDERICKS·
I
I


8


With reference to the date, the 14th of


was it before or aft r


9 tha t, if you kmw?


10 MR • ROGERS. Now, if your Honor please, the only good or


11 use of thia document is to refresh the somewhat--


12 THE COURT· What is your objection, ;~tr. Rogers?


13 MR • ROGERS. That it is not rebuttal, incompetent, irrelevan t


14 and immaterial and not within the issues here, calling for


15 a conclusion of opinion and leading and suggestive.


16 In that regard 1 desire to call your Honor's attention -to


17 the fac t that ttl-e only object of this alleged receipt is


18 to fix a date, namely the 27th day--


19 THE COUR T. 1 know the objec t. The question in my mind is


20 to the relevancy or materiality.


21 MR· ROGERS. Now, if it has any relevancy at all te this


25 I he didn't m~e receipt en thet day.


22


23


24


2G


case it is to show that on the 27th day of November the


w,itness Oac'ar Henry Frederick Mayer received some money.


Well, now, they didn't date the receipt onthat day, the n


MR. FREDERICKS. It is dated on that day.
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1 MR • ROGERS. The only way that the code permits one to


2


3


4


5


6


7


refresh his reaollection as to the time is by a document


made by ·himself at the time or so soon thereafter that the


matter was fresh in his recollection or under his direction
a long


at the time. Now, if this is way along"tirre afterwards


all the virtue pdsses out of this document, because it is


a created document--created later.


8 THE COURT. Well, that goes to the weight of it. Objection


9 overruled. Go ahead and answer the question.


10 MR· FREDERICKS' 1 Wish you to look at it, Mrs. Franklin.


11 MR. ROGERS. 1 suppose they want to exculpate counsel


12 because it was Mr. Ford came.


13 (r,as t quest ion read by the reporter.)


14 A 1 couldn 1 t say, it was the first of the Y:ear, that is


15 .as near as 1 can put it.


16 MR. FREDERICKS. Q Why do you think it was the first of the


17 year?


18


19


20


21


22


23


24


25 I


26 !
I







1 MR • ROGERS. Objected to as trying to cross-examine


2 the ir ·own witness. The::' witness says she don t t know whe ther


3 it was before or after the 14th, she couldn't say. Along


4 about the firs t 0 f the year.


5 THE COURT. Objection sustained.


6 MR. FREDERICKS. .Q Did you make any other memorandum your


7 self of the payment of the $5.00 referred to there?


8 A 1 did.


9 I MR. APPEL· Wai t a moment now.


10 MR. ROGERS. We obj ect to that as incompeten t, irr elevant


11 and immaterial and not VI i thin the issues, no foundation and


12 not rebuttal. She didn t t male the payments--


13 MR. FREDERICKS. 1 am not asking her when she made the


14 paymants •


15 MR. ROGERS. Rather a singular proposition, 1 will admi t.


16 MR. FREDERICKS· 1 don t t see anything s ingul ar about it.


17 If there is counsel can argue it to the jury at the proper


18 time.


19 THE COURT· The question is where is it rebuttal.


20 MR· FREDERICKS. We introduced the receipt in rebuttal, and


21 urder the testimony of the witness Mayer was when he receive,
I


22 the payment, onthe 27th. He didn 1 t know when the receipt


was-:actually signed, but it shows the payrr:ent of $5.00 to


him on the 27th, and 1 am asking her if she knows anything


about the payment of the money referred to in the receipt,


or whether she made any other entry in regard to the matter


from which she afterwards compiled the receipt.


25


2G I
I
i


23


24







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 I


19


20


21


22


23


24


25 I
I


26 !


I
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THE COURT" Read the question.


(Last question read by the reporter.)


THE COURT. Objection sustained.


MR. FREDERICKS. Q Did you make an entry in your card


system in which you kept accounts at about the 27th day of


November of the p"ayment to Mr. Mayer of this $5. referred


to inthe receipt?


MR. ROGERS. Objected to as not the best eVidence,.


incompetent, irrelevant and immaterial and not rebuttal.


THE COURT. Objection sustained.


MR. FORD. If your Honor is sustaining it onthe ground it


is not rebuttal, we wish to say that this Witness kept her


husband t s books, that she copied the account in the ordinary


course of business of the moneys expended by him inthe


per formance of his duty as chief inves tigator for the


defense inthe McNamara case, ani that she made an entry


upon the system of books kept by her at that time showing


that on the 27 th day of November, 1911, that the sum of


$5.00 was paid by them--by her hus band to Mr" Mayer, and


that :ilr. Franklin at the time that money was paid directed


her to make that entry in the book, andahe did make it;


that the books were kept inthe ordinary course of business,


and they are presumed to be correct.


Now, that evidence we offer by way of corroborating


Mayer. Mayerts testimony was rebuttal testimony" His


testimony was to the effect ~he went up there onthe 27th







1 day of November, and that he there received $5.
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Now, by


2 way of- corroborating his testimony this wi tness is offered


3 as a corroborative witness, to show that the sum of $5
to show


4 I was paid to Mr. Mayer onthe 27th day of N§>vember, and/that


5 she had a memorandum made by herself at the time in the


6 ordinary course ot business at that time.


7 THE COURT. Well, nobody in the \Vorld has denied it that


8 1 know of. Seems to me it becomea immaterial and


9 cumulative on that theory.


10 MR· FORD- It is corroborative. It adds to the weight


11 of the tea timony • They will argue before thia jury


12 that this receipt, not having aigned by Mr. Mayer--


13 THE COURT. 1 don,t care what they argue or what conclu


14 siona they draw. The qwstion is whether at this time and


15 place :tthis particular evidence is admissible. 1 do not


16 think it is. Objection sustainE.d.


17 MR' ROGERS. Counsel haa made an offer of testimony, and


IS done in the presence of the Witness 3hat he desires to


prove which, of course, is not well regarded by the Supreme


Co~t, and is excepted to, in the .presence of the jury and


the wi tress .'


19


20


21


22 !viR. FREDER leKS. Q Well, at any rate, ~frs. Franklin, the


23 receipt is in your handwriting, all but the signature, is


24 that corr ect? A It is.


25 Q, And you do not remember the time or the occasion When it


2G ~·as given?


,
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1 MR • ROGERS. That has been asked and answered, if your


2 Honor" please, and is objected to on that ground.


3 THE OOURT. Objedt ion sustained.


4 1 MR. FREDER lCKS' Q Did you make that receipt for the pur-


5 pose of assisting anybody in testifying or fixing the


6 d ate or anything .of tha t kind or was its imply an or dinar y


7 transaction in the course of your bookkeeping?


8 MR • ROGERS. Obj ected to as leading and suggea tive. Couns e


9 1 seems to be getting ready to sustaina document--


10 THE COURT· Objection sustained onthe ground it is leading


11 and suggestiveo


12 MR • FREDERICKS' Q For what pur pose did you make the


13 receipt?


14 MR. ROGERS· That is objected to for the same reasons


15 last given, leading and suggestive, incompetent, irrelevant


16 and immaterial and not rebuttal and calling for a conclu-


17 sion or opinion, and hearsty" and no foundation laid.


18 THE COURT. Objection overruled.


19 MR • ROGERS. Exception.


20 A Why, 1 wanted a written instrurcent of his having


received the money.


MR • FREDERICKS. That is aJ l, Mrs. Frankl in.


MR • FREDERICKS. That is all.
I


MR· ROGERS.- You can come down.


Is Mr. Mayer hereabouts?


21


22


23


24


25


26 I MR. ROGERS.


,
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recess at this time for 15 minutes_


MR - rr1EDERICKS· 1 don l t know.


(Jury adrr;onished.- Recess for 15 minutes_)


.
MR. ROGERS. We want to re call him for a question_


THE COTmT. Just a moment, gentlerren, my attention is on


1 guess we will take the afternoonsome other matter.


1


2


3


4


5


6


7


8


9


10


11


12


13


~: I


16 i


17 I


18


19


20


21


22


231
241


I
I


25 i
I


26 !
I







(After rec ess. )


the case vdll be submitted to the jury not later than next


of counsel to two and one half days apie ce, two and one


half days on each side; the prosecution can use their two


Yes, your Honor, the neoplerest.


The defendant rests.


Now, I do not feel that it is an enortomy of


Do you rest raptain Fredericks~


72


1
I
I
I


- I
time to call upon.counsel to start the argument at this time~


I


THE COURT:


THE r, Ol:JRT :


it is now almost four O'clock H'riday afternoon,a.nd I am


sat~ sfied from experience and observation,we ¥all Save time


MR FRFDFRI CKS:


Friday the court will make its order limiting the argument


HR ROGFRS:


by adjourning-until Monday, hut in order to be sure that


and a half days as they see fit, and the defense can use


their two and a half days as they see fi t, and ei ther sjde,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


upon request the day before, can have the session of court


begin at 9 o'clock in the morning, ~henever they v~t to


18 - use it; I do not mean by that that the prosecution can have


19 it begin or force the defendant to begin at 9 O'clock,


20 or vice versa, but, if, for instance, the defendant is going


21 to address the ,i ury the n ext day a.nd prefer to' l)egin at


22 9 0' clock they can have the six hour day instead of the five


23 hour day, if they v:ant j.t; j vall not force them to it,but


24 they can nave it,either side.


25 1:ffi DARROVT: The prosecution should use half their time in


26 the opening, it would not be fair to make a short opening







1


2


and save the time for the closing.


MR FORD: We will probably take a day in opening
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and we


3 vdll not leave more than a day and a half in closing.


4 1m DARROVT: They ought to us e half th.eir time.


5 ~ffi FRJmFRICKS: We vdll not agree to use half our time,but


6 we will approximat.e it, that is our intention --


7 THF COURT: They cannot do that, "but it ou:ght not to be


8 less than a day, anyway.


9 1ffi DARROVr It ought to be substantially half of the time,


10 because all of us have to reply to the opening,and we have


11 no chance after the closing argument, ':::.nd the closing argu


12 ment ought to he shorter, if a;ilything; that has always been


13 the rule, as far as I have ever heard.


14 MR FREDFRICKS: Itis not the r~le here.


15 THF COURT: It is difficult for the Court to anticipate


16 that. Of course, counsel for the prosecution might use a


17 day of their time in opening, and might close in an hour.


18 lJffi DARROW: Well, I know,your Honor,but the argument in


19 closing ought not to be more than o~e half the time.


20 TIfF COURT: Of the time allotted.


21 1m FRFD:F'RICKS: That ""vont do at all.


221m FORD: Sometimes we \Vai ve our opening argument.


231m FRRDFRICKS: This opening argument \nll be full,counsel


24 need not he afraid.


25 TIfF. COURT: vith that assurrance , I think that is sufficien


26 it will be a full statement of the prosecution's views and







3 of the court to it again,if it is not satisfactory to us.


1


2


4


5


6


7


7279
conclusions of the case.


1m DARROW: We reserve the right to call the attention


TIfF r.OURT: Yes, the court will act upon it,if attention


is called to any matter in that line. Anything further,


gentlemen, before court adjourns?
•


Jill FREDERICKS: Nothing for the ~eople.


1


8 THE ('OURT: Gentlemen of the jury, you have heard the


statements and understand the situation, and I am sure it9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


is encouraging to you, after your long stay here.


(Jury again admoni shed. )


The Court will now adjourn until In o'clock next MOnday


morning.


(tHere the court took .:;n adj our:'1ment until }1"ond&,y,


Augus t 12, th, 191 2. at 10 0' c1 0 ck AJT. )


i
I
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I
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THE COUR T. All right.


MR- FREDERICKS. Probably take that time with. the present


witness and better finish up with him.


I


F L A THE Ii,HHEN R Y


MR. ROGERS. 1 would like to be shown the doculY.ent.


MR. FORD. 1 will before 1 introduce it.


THE COURT. Isn,t this docuffient the one you showed to


counsel just before we adjourned?


MR. ROr,ERS. 1 was just looking at it and counsel said


"1 ht\ve to go now, 1 have an engagement, t will show it


to you in the morning."


JUNE 5, 1912, 10 A.M.


(Defendant i:o. court with counsel. Jury cal,Jed; all


present; case resumed. )


Mr. ROGERS. In r~ference·to the cross-examination fur


ther of the witness Franklin, the matter 1 expected to


have ready this rrorning, of course, is part of the founda


tion we must lay. 1 havenTt yet prepared it sufficiently


to go on, and 1 ask YOt1I' Honor to let it go over until


2 o'clock.


on the stand for further direct examination.


MR. FORD. Mr. Flather, 1 attract your attention to what


purpor ts to be a check drawn on the R j;ggs Na tio ml B?n k


by Frank Morrison in favor of Clarence ·Darrow, on June 13,


ls 1
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21
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23


24


25


26







1
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3


4


5


6


7


8
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10


11


12


13
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THE COURT. 1 thought you hadJseen it last night. Youare


qui te right.


MR. "FORD. If counsel desires to look through all the


documents 1 offer, we might take a-recess for a few


minu tes.


THE caUR T • We i'l ill take the time.


MR. FORD. Q 1 now attract your attention to one of the


documents exhibited to counsel for the defense, the first


one being what purports to be a check drawn on the Riggs


National Bank of Washington D. C. by Frank Norrison, See


r etary in fayor of Clarenc e Darrow, in the sum of $15,000.


MR". ArrEL. 1 wish you wouldn t t read the check. A person


ought always to refrain from that as much as possible.


TEE COURT. Objection Bustaired.


MR. FORD. 1 attract your a ttention to a document which


purports to be check No.2, Without describing it. Have


you s ever seen the:. t befor e?


A Yes, sir.


Q State whether or not that was ever paid by your bank?


MR • ArrEL. Wai t a n:oment • We object upon the ground-


let us do this so as to Ba~Te r epea ted ob j ec tions. Your


Honor, we object to the--l suppose you are going to offer


all of these checka?


MR. FOtiD. Yes, we are going to offer them all.


~~. ArrEL. So 1 can make one objedtion and avoid interrup-


tions and so on. 1 will object then--


•
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1 MR • FORD. That is, all the checks in favor of the


2 def endan t.


3 'MR. 'APrEL. All the checks in favor of tbe defendant, yes;


4 so we will understand. 1 object to the introduction


5 0 f t1:e alleged checks in evidence in this case upc-n the


6 ground t1:at they are incompetent, irrelevant and immaterial


7 for any purpose whatsoever. We admi t the signature onthe


8 bac k of those checks to have beem made by Mr. Darrow, the


9 defendant, your Honor. We will admit that the signature


10 of the drawer of those cbecks is that of Mr. Morrison, al


11 ready mentioned by the witness onthe stand. We will admit,


12 your Honor, that those checks were, inthe course of business,


13 paid by the bank, of which the wi tness here is an official,


14 and at the date s tan1ped ther e as having been paid by the


15 bank, but we do object to the materiality and the reason


16 why we do that is this: 1 will state my reasonsso we


17 will understand the objection 3.nd 60 there will be no


18 covert me:ming to i t--we may be wrong, of cour se. Vie


19 object to the introduction of those checks mncause


20 they do not tend to prove any facts in this except that


21 \1:. Darrow; in the course of business, received sone money;


22 that it does not tend in any way to identify the money.


23 in question. That it does not connect the passing of that


24 money from :.!r. Darr0'11 to Mr. Franklin; that the wri ting on


25 these checks cannot possibly identify the particuar money;


26 that it tends in a manner to contradict the evidence of
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1 prosecution already introduced in evidence here, but, of


2 course t tha t is not the point, sirliply r,y way of illustra-


3 tion. The writing there does not in any w~y identify the


4 money. Of course, if your BonoI' please, if a man is


.5 charged with having given money to another one to bribe


6 a wi tness, the prosecution would not be allowed to Sh011


7 that fof six or seven months before this man had been


8 putting money in his bank. They would be allowed to


9 show that he dr e','l money from tne bank on the parti Clllar


10 day or a day or two before or somewhere 80 close to the


11 transaction, so as to show tha t he had. abili ty to do that,


12 but, your Honor, that is all right because to show that he


13 had the ability to pay that money. 1 admit that, but


14 your Honor will see that the whole business transactions


15 of the defendant in respect to receipts of money and so on


16 would not be allowed. All we could be allowed to shOW


17 is that about the tin:e that the tre.nsaction occurred that


18 he had the abil i ty to carry on that tr :illsaction by shOWing


19 that he had money on hand, but to go here :lnd disclose


20 private transactions of every kind, and under which to


21 show tr.e la\'l must be assurred in the absence of evidence··


22 entir~ly conclusions, in the lawful carrying on of his


23 busirees. 1 say it is not material. Why should we be held


24 here, your 'Honor, because they charge the defendant here


25 with haVing passed money over to Franklin for the purposes


26 named in this indictment? Why should we be held to
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furnishing the u:oney, \'Thich is immaterial inthis case ..


that some ot~er persons conn~cted with the def_ense were


tion of this evidence here, and 1 do not Wish to state it--


But, the introduc~


Put it in my pocket and deliver it to


The district attorney, the prosecution


th e que s tion is no t whe ther thoe e men or t hOB e


have been established just as well.


anyone else.


it seen's to me it is for the purpose of showing your Honor


people who paid it to lr,e actually paid it to me, that is


not involved inthe issue. The queation is whether 1 fur-


obtained from any source, the guilt of the defendant would


'Parry;


Franklin to go and bribe a juror in a case 1 am trying.


The question is not whether 1 got it from Tom, Dick and


rished it as an item of evidence 'showing my conssnt to the


perpetration of the crime; it is an incident only because


even if no r.;oney had been furnished, if he had been asked


to do it and he had done it with Whatever moneys he had


mor e , what differ enc e does it m'.ike, your Honor, whe ther


1 got m~ney from the president of the United States or from


ought to do this. He ought to select some particular


transaction. Now, the checks therr:selves are not evidence


agains t him to identify the money, the source from which


they came is material, your Honor. VJhat difference does


it nake, let· me suggest this and we Will not argue it any


befor e tha t?


on the stand and make an accounting of every nickel and


every cent that Mr. Darrow has ever had for several months
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1 What difference does it ID:lke whether Frank Morrison sent any


2 money to ;.tr. Darrow or not? It doesn't prove that Darrow


3 gavett'at money to Fran klin. The sale question , it seems


4 to me, would be, did ll!r. narrow have the money on t~e day


5 in question, did he have the ability to pay ;!lr. Franklin?


6 No t frolll what sourc e he got it, not who gave it to him;


7 the fact tha.t Morrison gave him money does not tend to show


8 that rtr. Darrow is guil ty, the fae t that he got it from


9 other.8ource'sdoes not tend to show that he is gUilty. The


10 question is, did he use it for the purposes named inthe


11 indictment •. It is too remote, if your Honor please, and


12 your Honor will see by an inspection of these documents


13 they run for months and months back, your Honor, and here


14 we will have to go upon the stand and give an account of


15 every cent. Vust we have an accounting, your Ronor?


16 THE COURT. Let IT.e look at them. (Vi i tnes8 hands documents


17 to court.)


18 MR. FRED~RICKS' Now, may it please the Court--


19 THE COURT. (Interrupting) Just a mon.ent. 1 an, going to


20 hear you, but jUs t one moment.


Fr eder icks •


TPE COtJRT. (After examining documents. )


21


22


23


24


MR. FREDERIC KS.


MR. FREDERICKS.


Yes, your Eonor.


Proceed, Captain


This is generally an argument and discus-


25 sian as to the admissibility of all of the checks contained


26 there sent to ;;ir. LarroW the defendant in this case.







1 there is no effort or aim or object on the part of the


2 prosecution to cor-nect anyone in the east, as counsel


3 has intimated, with this matter at all.
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3-'P1


2


3


4


Wo are simply trying Clarence Darrow, the defendant in this


case, and d.o not wish to bring anyone in exce:pt those tha t


are necessary. So much for that. Ho"v, wo are shoViing ---- ---'--'.
let us assume, for • A- set of circnmstances. Sup-lnsl.iance, a


5 pose all of those checks together would show that the party


6 v~o is furnishing the funds for the defense of the Mcllarr8ra


7 case vms senliing all his money -- the arnOlln t is over e. hun-


8 dred thousand dollars -- to Clarence Darrow. Suppose these


9 checks \yollld show that all of those checks ;;;ere (lepOS1 ted


10 by Clarence Darrow in the regular order and due course of


11 business in his bank in Los Angeles except one. Sup})ose


12 the evidence 7:'oulll tilen show that the ono check was taken


13 by him to a foreign city and that he there secured bills fo


14 that check. Now, the materiality of the transaction would.


15 then be apparent. rle are tracing -- \\<e may assure counsel


16 that we are tracing but the one, but it is competent and it


17 is material to show that that one v;a.s handled in the r:la.nner


18 and in the way entirely different from the handling of the


19 great bulk of the funds, cnd. was handled in a way to con-


~hink counsel will seriously argue the right of the admissi


bility of these checks in this manner. It is rather


aI, but in fairness, I wish to call the attention of the


Court to what Gight make these things material and state


ceal the transaction and. protect the defend.ant, and for tha


reason, the entil~e account of the checks in this mattBr-bC=-----------------comes pe rtinent and compe tent in this cas e, and I hardly


20
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1 they are material and will be material on the proper theory


2 of the case.


3 Lm FORD: I just wanted to add one thing. I think it is


. 4 necessary to get down to elements sometimes. The fact that


the defendant caused a specific check to be cashed in an-


dispute, but the jury may infer from the fact that the


stetement is true, then it ccnclusi vely esta1Jl ishes the fact


For eY.B.I!lple, ::rom


Sect jon 18~2: "Inflirec


For example, if the fact in dispute


711is proves the fact from ....,-ilicr: thethe fact in dispute.


ence or !JresuID:r tion of it s existence. If


that that agreement Vias executed.


tablishes that fact."


the code, a v;itness proves an admission of the parties to


by prOVing another and which thOllSh true does not of itself


such a thjgg is true, that admission is not the point in


fact in dispute is inferred. ~hat i8, if the defendant said


and Viitnessed the makin3 of it is direct, and if that witncs t


be an agreement, the eVidence of a ,"vi tness who v.-as present


conclusively establish that fact, but Vihich arouses an infer


presumption, and. v.-hichih- itself , if true, conclusively es-


evidence is that which tends to establish the fact in d.isput


evidence. We'have a rieht to sho\'\ by indirect evidence the


existence of the same facts by proving other things. Sectior


other city and the proceeds to be brought here -- testimony


of those who had· seen that transaction done, 1'70\.11(1 be direct


1832 -- or 18::)1 first, says: ltDirect evidence is tha;t v.-hich


lirovms the fact in dispute directly without the inference or
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1 defendant said it ~';as true, that it naturally was true.


2 As in this case, the fact tha t the llefendo.nt, in the ordinary


3 cours'e of his bus ine ss, put all of his checks in the ba.."'1ks in


4 Los Angeles, with the exception of one, and took th!.'.t other


5 one a ....vay to a place where it was not likely to be disco~Jered


4P 6 l)y the au thori ties and caused it to be cashed and currency


7 got for that, docs not in i tsel f conclu::>ively establ ish the


8 fact that that monoy ...-0.::> used for bribe money, but it arouses


9 an inference or presumption and it is proved by a fact fTom


10 ~hich the jury may draw the inference or presumption that


11 that money \,,;as not going to be uGed in an honest manner and


12 for bribery, althoush, as the code says, indirect evidence


13 may not of i iself concl usively estab1 ish that fact. !Tow, the


14 jury has the right to drav;inferences and presmnptions. 1n-


15 direct evidence is classified by Section 1957 of the Penal


16 Code as being of two kinds, inference and presumption. An


17 inference, dafined by Section 19G63 is a deduction Vdlich the


18 reason of the jury makes from the facts proved yd thout the


inferences wh:ic h the law directs must be dr8.v;n, a:c.cl those arc


Section 19 GO says: II An inference must be founded on Co fact


\~lOn presumptions -- and presumption is a deduction 'which tho


:Sut there are some


And


eApress direction of law to that effect.


law expressly direct~3 to be made froD IJarticular facts.


19


20


21


22


23
24 legally proved and on such a deduction from that fact as is


25 warranted b:,' a considera ti on of the usual propensi tie s or


26 passions of men or particular propensities or passions


tho person whose act is in
or the course of nature.
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1


2


3


4


Sm 5 now, v;e don't contend this particLl1ar bi t of evidence in it-


6 self is the ~lm1e proof on the sUbject. It cannot be. We


7 have a right to introduce partial eVidence, sllbject to its


8 being stricken out later. If ~e do not connect it up later,


9 Section 183~ of the Code of Civil iJrocedure provides as fo1-


10 lows: (Reading) "Partial evidence i s that w1:ich 80e s to


11 establish a dctachbd- ract in a series, tending to the fact


12 in dispute" • The ultimate fact in dispute here is the fact


13 ii.hether or not the d.efendant g&ve this money to 1.:1' Frank:lin


14 \'";i th the intention to bribe Loclc-wo od. Now, ~e are attempting


15 to prove that he received a certain piece of monoy and used


16 it for that particular purpose, and '.-;e are going to shm'; that


17 I he.~didhis· business ordinari1JT in a certain manner, and that


18 he departed at this particular transaction. That draws an


19 inference, ~lich although not connected, taken in connection


20 v:ith the other evidence in the case, v;il1, v;e believe, estab-


rejected as incoopetent, unless connected ~ith the fact in


goos to establish a detached.


It ma~T be received subject to beingto the fact in dispute.


fact in a series, tending


"Partial eVidenco is that ';;bich(J.eading)1ish tho fact.21


22


23


24


J


<1i spute 1)y l>roof of o tilOl' fact;::;. " ""',"1 __ • • \;e t")'"r1'-"1f" our in-25 .. LlCn. ~ .... Uh


tontion of cloing in trl i s case. (Der,"in c au t1lOri ty :f.'Ul't
26 -~ ~Cl 0,
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1 Bow, we intend to place this Doney in the hands of the


2 defcntlan t, all of it. 710 inteml to shoy; tho manner in


3 v;hicn he ordinarily disposed of it. TIe intenJ. to 8hoy; t:ile


4 exceIltion to that course of ordinary bU;3iness 011 one rarti-


5 cular check, and we shall enJ.eavor, and intend to trace the


6 proceeds of that partbJular chec~-:: 1Jc.l.C~: into the 110..11'1::3 of


7 tllis d.G~~endant Ull'Gl,gI} him to :,:1' lI'rDTlklin, ultimatelJ7 to


8 10c1;:woo(1.
the


9 ER .ll.P?EL: That is ~ very argument of counsel to sUl!port my


10 objection. ~118 IJrovision of the code tho gentleman has


11 read, your Honor, applied to civil cases. TIo~, it is true


12 that th e rule of evidence in criminal and civil case,__; are
inferences


13 the same exc epting in tho se ~E.8:l;aBee8, J7 0ur TIonor. v{lere


14 the question of l'1'esn.mptions come in. ITo inference or 1'1'0-


15 Gumption_sare alloY;od again~t 'elle l~e:fonCJ.mlt. ITo one oug'ht


16 to argue that a series of presnmptions ought to convict


17 anyone.
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r.i:hat is not eood lay;, yO'...lr Ilonor.
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that they then must show all my conduct from the time I


unconnected from the case." The gentlerran better read that


section and ponder over ita Ii ttle more. 1 happen to


A man goes down here andANow, here is the proposition.


in the habit of cashing checks, say, at the International


Bank. He gets drafts and checks inthe course of his


business and goes down here to the International Bank and


he cashes them there •. It is close to his office. 1 have


catch it as he read it, because,your Honor, 1 happened to


go in the First National Bar.k, as 1 said, and cash a check,


very often done that when the very few checks came to me •


It was close to my office, but if 1 happen to have a check


in ll:y pocket and 1 should go dow D the street to the First


National Bank, and 1 remembered 1 had got to go a little


the code says, "from a series of facts conneoted with the


case." It doesn't say "series of facts detached and


further over to the Title Insurance and Trust Company, whicr


is below that, and 1 said, "Well, they know me here in this


bank, 1 had bet.ter cash this check in here," and go over


there With the money and cash that check in there, and then


counsel would want to show that all of my checks prior to


that time, that 1 had cashed them in the International


Bank, a perfectl)r innocent transa8tion in itself, and then


because 1 did a perfectly innocent transaction in cashing


another check in the First Hatioral Bank, then be comes


up with this as a detached fact from a series of facts and
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Tha t the burden mus t not1 s ay it isn 't r; gh t •


was born up to the time 1 cashed that check at the First


National Bank and teJ1 this jury, AH l Why didn 1 t he go


and follow the customary cO'urse of his business? Ah t You


must infer that this was for criminal purposes, so 1 say it


is so far fetched--whatdifference does it mg,ke that this


gentleman, wi th all their avowals and proposi tiona here :to


CffproveJ., that they have in hand, they say we propose to


trace this, we propd:ls to do that, then, your Honor if they


have that eVidence, what is the object of getting inference


and presumptions? Carr,s up With the facts and proof.


Prove the fac ts c1 ear and dir ectly. Wha t differenc e does


it n;akel take the check you are speaking of. Now, say,


here, this check was cashed at a different place; cashed


for lvIr. Darrow, $100,000 say. He put it in his pocket, he


came down to Los Angeles and gave a part of it to Franklin.


Show that that rr,oney he ga ve to Franklin, as you a11ege,


is the a~e money he received in Philadelphia or in Chicago


or received it in Los Angeles, or received it anyWhere, if


you can identify it. Wha.t difference does it make, 1 say,


where he got it from or how he got it1 NOW, if your


Honor please, 1 say that is too remote. They want to show


this disconnedted deta~h..~d thing. They want to show here


that l.lr. Darrow had three or four hundred thousand dollars


in his hand and then they say naN, COllie over on the start


and show us what you did 'ei th every cent of that
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to the defendant to show his innocence. Th9.t any guilt


or fact which tends to show guilt is admissible against


him, it is true, but how the cashing of a check at one


place, the mere act of gOing into a bank and getting a chec


cashed, show any criminality. Does that show that parti-


cular money was used by him? Show it was ren~ved every


time and place. 1 submit, if your Honor please, that these


other circumStances, not being material, sho~ld not be


material because one circumstance is material. 1 SUbmit,
--l'ttr


your Honor, it is"proper evidence.


MR • FORD. If the Court please, there are some new things


br ought out by the ar gument of couns el--


13 THE COtlR T • ~Jr .. For d, couns el ob je cted and he has the clos in •


14 We must have an end to argument here somewhere. 1 think


15 the point has been fully presented.


16 MR .. FREDERICKS. 1 think the counsel's argurr.ent was to the


17 weight of the testimony and not to its admissi bili ty •


18 THE COURT. Wemus t proceed orderly •. When counsel makes


19 an objection he has a right to the opening and closing ..


20 I
Vie cannot go on indefinitely .. Read the question.


21 (Last question read by the reporter.)
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laid.


I.ill ..:ll?PEL: No.


ER A1?P~L: We have admittod a lot of these things to aid.


the prosecution in laying the foundatiQn. I suppose really


the question is now --


TlI:S COU?T: There is no ol) jection that there is no founcla:i.o·l


T1I3 COURT: The question is clearly a question of materialit\'.


TIIR ..iF}? EL: And we thought we ,;,;olll cl he.ve the, t d.ecided ana.


then ",;e lirill not int errupt.


':i:EE COunT: Seems to me, you get the rUling that this


argument calls for the prosecution should, offer'the book.


13. :i!'Ol::iJ: Not until T.e lay the founJ.ation.


THE COu"RT: Counsel has admi tted the founua tion.


1m iOnD: I ser io usly doubt the t counsel can aclmi t for his


client --


TilE OOu~T: Go on, and I will reserve the ruling until it is


offereJ in evidence.


Ivm ArFEL: TJr Darrow here is an attorney in the case, and.


the defendant, and he has stated. in open court that he makes


the same adm~ssions tllat I have made.


112 FO?D: lie does nov;, your Honor.


F~ A?PZL: I have admi tted for him under due consid.eration.


I would. not do it


THE COURT: If there is any doubt about it, Iv:r Darro\'; has


Dade the same' statement that T.Ir Appel made.


H? :;;'C?D: ~here are a large number of ot'her checks there
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1 Q And the indorsements, or rubber stamp --
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2 I,m. APPEL: :~Te admi t ~hat all the indorsements V'."ere there


3 which are usually tho indorsements, your Honor, and that


4 their last indorsement 1Nas made by them in the course of


5 business v;hen they pa id it. by marking it l1paid", and with


6 the clnte of it.


7 lill FRED~ICKS: Let the ivitness swear to it, then.


8 rm DARROW: I object to that statement of counsel.


9 ER ArIEL: He said to m;)T c1lient. llyou v.-ould not admit '.L. • ..p
11.: 1 ....


10 I ~tm we could no t prove i tn, and loud enough for the jury to
i


11 hear it. lJOY;. I know the Captain don I t mean to do ![r Dar-


12 row any injury. but I just call the attention to that


13 lIR l'?ED::C:IC~C3: lTobody ..vou1d have heard it. It was a 1i ttle


14 colloquy between ourselves, ana. I assll.-rned that the defendant


15 \ias man\enough. and had. stamina enough in him, and manhooll


16 enough to have a private conversation \\'ith a man he r.-us


17 talking to and not try to bai":l it out and make capital out


18 of it, when it meant absolutely nothir~, that is v;hat I as-


19 sume.


20 !\~ DA..>i.?O'i7: I bbject to that statement and. am going to a1-


21 lege it as error, anything he said to me 'bas sa iel for the


22 11Urpose of. inf.luencing soweonc. and he is nearer tho .iury


23 than he is to me, and he has no right to ma~e any such re-


24 marks.


25 !.TIl :iGEDBr'ICZ3: I will suomi t not one man on that jury heard


26 it.







1 I,m DARROIT: I don't know r.hether they did or did not,


2 but anyv:ay, you have no right to make that remark.
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MR. APPEL. He is ref err ing to me.


THE COURT. Gentl emen, jus t a u.ornen t •


MR. FREDERICKS. 1 will take care of my part of it.


1ill. FREDERICKS. 1 am not playing the baby act.


The defendant is an attorney inthe case.MR. FREDERICKS.


people, al though 1 have great confidence in Mr. Fredericks


and in his manhood, but 1 don't think it is right. 1 think


it is taking advantage. 1 think it is cowardly to do that.


1 think so.


MR. APPEL. His manner of saying his last remark we assign


as error, and we ask in case of any necessity that we


should remember the manner of the district attorney here.


He should not address the defendant in that manner, your


Honor.


MR • APPEL. He should not tell this jury, he ought to be man


enough to do- this and do tha t. That is not right. That


is taking advantage of a man that is here on trial. 1 dare


say, the gentleman probably would not say that to 0 ther


1m. APPEL. Well, you are inferring that we are, and 1 will


tell you that 1 am just as much of a man as you are, 1 know


you and 1 am not afraid of you.


. THE COUR T. ~ir. Appe 1 t


MR. APPEL. 1 have seen--


THE CO'LlR T. MR. Appel t Be seated or 1 will ins truct the


bailiff to seat you.
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1 JAR. FREDERICKS· 1 am no t referr ing to anybody.


2 THE COUR T. Let me take care of this now. Gentl emen, the


3 cour t has frequently admonished counsel on both sides


4 in this cas e to addresB their remarks to the cour t. Per-


5 Bonally 1 did not hear of the remarks of Captain Fredericks


6 until they were stated by counsel. Had 1 heard the m or


7 been aware of the fact 1 should certainly have reprimanded


8 counsel for "making any remarks. The remarks are entirely


9 out of place, irrespective of their purport, their purport


10 I makes them still further out of p"lace, and 1 am going to


n lbe content at this time with admonishing counsel, and


12 this is the last admonition 1 ~l going to give to counsel


13 on ei ther side in this case, that any remarka made while


14 court is in session must be made to the court. If necessar


15 the court will translate them from the defendant to the


16 pros ecution and from the pr os ecution to the defendant.


17 This is not a place and not a condition for any side


18 remarks to be made by any counsel in this case· Address


19 your remarks to the c our t. This incident has proved the


20 necessi ty for absolutely enforcir..g that rule. It is seldom


21 enforced in court, but it will be strictly and absolutely


22 enforced against counsel on either side, no matter how


23 trivial the side rerr.ark may be, it will not be permitted


24 in this case. This incident has demonstrated the necessity


25 for a very strict enforc~rrent of that rule and it will be


strictly enforced as against both sides, and 1 trust,26
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1 Gentlemen, you will govern yourselves accordingly.


2 The jury is admonished and directed to disregard the


3 statements made by counsel at this time for any purpose


4 whatever.


5 MR. FREDER ICKS • 1 Vlan t the record to show, may i t pl eas e


6 the court, that my talk wi th counsel on the other side


7 was in a subdued tone of voice and intended for counsel.


8 THE COURT' The record already shows that fact by my state


9 ment that I did not hear it.


10 I MR. FREDERICKS. And intended as a pleasantry, and without
I


11· any ill feeling at all •.


12 THE COURT· Let us have no more pleasantries.


13 MR. APPEL. I would not want the record to shovl the fact


14 that the remark is not denied. 1 suppose I can show by


15 every man on this side they heard it, and they are further


16 away from him than the jury, ,and 1 do not want the record


17 to shoVl that to my mind the remark was not heard.


18 THE COURT. The record shows that 1 did not hear that remark


19 and counsel can avail themselves of that and further than


20 that I cannot go.


21 MR. FORD. If the court please, at this time I desire to


22 offer in evidence the documents concerning which the Witness


23 has just now testified, being documents or what purport


24 to be checke number 2, 3, 5, 9, 15, 17, 24, 13, 50, 52,


25 56, 70, 77, 80, 83, 89, 92.


26 :MR. APPEL. We make this objection. We object to the off
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1 as made and to all of the instruments offered inevidence


2 as a whole and to each and everyone of them individually,


3 on the ground that they are incompetent, irrelevant and


4 immaterial, hearsay, and not proof against this defendant


5 of any fact in dispute; upon the further ground that the
•


6 documents in evidence have not been--we waived that befor e,


7 your Honor, what 1 was going to say--upon the further


8 fact that the introduction of the checks in evidence


9 would be against the provisions of the constitution; it


10 I would be denying the defemant the right to be confronted


11' with tbe wi tness es that he may cross -examine them; th5. t


12 the writings themselves are notevidance of the facts,


13 alleged to exist and Which counsel on the other side


14 undertakes to prove, and your Honor, we call your attention


15 to just one decision upon that.


16 THE COURT· 1 am considering all of the argur.:.ent you made


17 a few minutes as having a dir ect bearing upon this ques-


18 tion, but the Court wHI hear you fur ther.


ville Station in order to show that certain cotton,


!viR. APPEL. Just one decision to subnli t, to especially


74; this is ci ted by approval of Mr. Wharton and followed


by other United States decisions, and 1 only wish to


read this as being a case directly in point. (Reading)


"In the course of the trial the state offered inevidence


the books of the North Carolina Railroad Corrpany at Thomas-


In the 64 Nor th ~arolina r epo:d;l~·fJagethe last pOint.


19


20


21


22


23


24


25


26







tion were offered inevidence. It was shewn that the entries


was absent from the state. We take occasion to say that it


time previous in the State of Missouri. The evidence was


ton, in regard to which the per jury is charged to have


It was shown ttat


We must assume that the entries


"For the purpose of showing ~hat the cot-


The death of Lea was not shown, but that


The· defendant objected to their introduction. The


the deferdant excepted.


they belong.


the ·court says:


80ur i •


h=..d been reoeived by the def endant.


been corr~itted, was received by the def endant, ~he books


of the North carolina Railroad Company at Tho~~svi~le Sta-
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to which it was alleged that per jury had been commi tted,


or·jection was overruled, and the defendant excepted." Now,


furnished material eVidence, and that Lea was living and


he was living a short time previously in the state of Mis-


the "entries were intbe hand of one Lea, a former agent of


the company at that station, and were in reference to the


ordinary business transactions of the corporation to which


was the duty of his Honor to pass upon this fact, and to


objected to by the defendant; objection overruled; and


were inthe handwriting of one Lea, a former agent of the


conpany at said station, and were in reference to the ordin


ary business transactions of the corporation. The death


of Lea was not shown; but that he was living a short


sot it out as a fact, and the recital of tre evidence fron,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


~. 25


26 which he made the inference a fact, is superfluous and


I
I
i







95d, I
1 irregular. 1 t is a cherished rule of the common law,


2 that in trials by jury the witnesses shall be openly


3 exall,i ned and cross-examined, in the presence of the parties


4 and of the jury.


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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dence y:hat a witness who is dead swore on a former trial be-


iveT~7 of the cotton to the defendant at Thol:lasville. To


of the cross-examination, and is only c1errivod of one test


the accused had the lwnefit of conSUlting the witness, and


In tho case before us,


this exception is restricte~ to inclictmonts for homicide


"An exception is made in regard. to dying declarations, but


fore a jury, or a committing magistrate; upon the ground. tha


against the party \-vho caused the d.eath, and. is based. on the


it was material on the part of the Stg,te to Trove the del-


of truth, the presen~e of the ~itness beforo the jury, ~lich


relaxation of the rule is also mad.e, so as to aclmit in evi-


maxim, 'Ho man shall take ad.vantage of his o;m wrong'. A


loss was caused by the act of God.


9-P 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


make


f 9 )\..., ,


this proo f, tho pre sence of the vd tne ss was no cesal'Y


that he might be put un(ler the obligation of an oath,


that the jury might note his looks and d.cneanor,


17 (:5), tha t the clefendant mieht condi'ront him \\i. th other v.:i. tness


18 os, an~ (4), that the defon~ant mieht cross-exanine him.


19 Constitution Art. 1, 30c. 11 : 'In all criminal ~rosecuticns


20 ever;:/ Elan has a rieht ta. be informed. of the accusation againsi./


21 him, and to confront the accusers and. wi tnesses v;i th other


22 Y:itner;ses.' :7e take it that the v;ord 'confront' does not


23 Sit11)ly secure to the accused the priviloso of o:zumining


24 ~itnOG8eS in his behalf, but is in affirmance of tho rule of


25 the cormnon lay:, that in trials by jury, tho y:i tnoss muct be


26 present beforo tho jur:i and accusell, so the t he r.lay







1 fronted, that is, put face to face. Upon the trial, it


2 being proved that Lea v;as absent and not I";i thin tho reach


3· of the process of the court, all of these sal'eguartls v.hich


4 the law has }!l'ovicled for the purpose of excluding falsehood,


5 in favor wi th one charged with an infamous crine, are by


6 the ruling of his lIonor, put out of the wrJ.';/; anJ. entrios


7 made by Loa in tho 1100 ks of tho ra ilread com11any arc acl


8 mi ttccl to prove the del iv ory 0 f. the cotton in tile stead. of


9 the solemn oath of IJea subjected to tile tests of truth 01'-


10 dained. by the luI. of the land.. '!wether tho entr.ies I;ould


11 be inatlmi ssible as evi d.cnce, and proo f of the deatIl of TJoa,


12 is a question not noVi presentetl. t;!c are s-::.tisficcl that tilC


13 ontl~ies were not admissible, o.n\1 In'oof of Ilea's absencc i'roLl


14 theS ta to. If such T.an the 18:1;;, it r;ol<ld be infinitcl~7


15 l)otter for persons accllsccl of crimo to consent to l1s.vo tilc


16 clOl)ositions of \.1. tnesses \;ho are abscnt :;"Yom t}w 8tato ro&cl


17 in cviQence; for tfle;r \yonld tllUs secure the sai'cguctYds of


18 an ontil, and 0 r a cross-, ozaz::imi ti on, [mo. be clepri vad only of


19 the safeguarcl of confronting the v;itnoDS ill the presence of


Ana yet, neithor tho Chanscllor, accordins to


21 Jcl: c In~acticc in -::n;land of issLlin3 p01nr.Ji3:Jions to tfJ.i-:o ltcljv-


22 ~jitionG of v;itnosses rcsiding al)roa.1, nor tbe Legislature,


23 in pasJinz statutes for the sG..T:1e 11Ll:Qjose, have over SUn)OSGU


24 tllut t:-:O~T I1Ul the pOT-or to u.cI,rivo tLe aocuscd. of his rl£;hts


to confront J:-~is aCcuGcl'S an,1 their v.itnesces bofore tl1C jnr:,.'.25
.A~ tile trial ";,[',3 aonduatoQ, the ,lel'cnuant has, in this IJoL26







1 boen deprived of tho safeguards p~ovided by la~ in the


2 favor of life and libcrt;'l t and tllcrcforc has not been con-


3 victOd according to la~. ~herc is error.


4 cortified to the cr:cl, 0:C."


5


6


7


8


9


10 I
I


11'


12


13


14
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22
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I SUblflit


., .
r;~orrl:Jon ;


. .
lS nearsay.It


:'ioo except.


tllosechecks c~re


introduce the letter in evidenco.


it, if your Honor please.


o~r:' Clarence Iio.rrOY;, '?iftoen TLous2.nJ. no/ICO ,$lG,CC'O.CO."


(neulling):, "Uo.2. ~::ashington, Ii C. June l?>~ 1911. 'rho


of it you road. (Counsel hands book to ~ourt) dbjdctiort


i.3 inlloTsou. as ::ollo17;S, in pen nnCL ink; II Cl:3.rel1ce :Darrov;".


;Ji;:neu. l1~'r!1nk Eorrison, 'Jocy., :pccialllo.G." ;7hich tlocumcrt


~l13 COl.? T : Ye s •


~.2 :;;'(C~J: The ;Jocumonts are aQni tted in evidence, ~lour


overruled.


I.::2 FC::-=': I (lesiro to roed them into tho record at this time.


Honor?


is just tho same as if he had \';ri tten a letter ota-tins to


Rises TIutional 3ank, formerly ~i8~s L Co. Iay to the ortler


Gllat' tho procoodG oS' those checks in an~i y;a,";J, 81ill-1)0 or E18.nnO"


r:i:E3 COD? T: IJet me see that case. I v;an t to read ono part


fact or reality, tho hands of 1:1' Derrol'" and the:30 checks


stand aml y;hat he said then, 'wl1crever he va.-ote that check,


ullmittoJ that. :But, ~'rank Horrison is not Jloro to testify


aro the ~ritten ~ord o~ Er Morrison t but he is not on the


1.2 :l!'OG'): I:f' tho Co \ITt please


V;e:Te: intondod for any particular purposos, or 1'oacho(']., in


1.:1' 1'rouericks: llr';:hi8 is a factll , !lllll they nnrle:rtool: to
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1 WashinGton, D C, or order, prior !ndorsements guarantood


2 Eerch & T:ech Javings BenI:. "(7illiaTIl C',;·orthington, Cc.shier. 11


3 l1ubllor starnl) entlorsement "lia t iomt1 Eetropo1i tan Bank, June


4 19, 1911, prior endorsements guaral1teeil, ','?'ashington, "J C."


5 Rubber stamp endorsement: "Pay to the orcler of !:llly bank or----6 bank:er, Jun 15 1911, ;7estern Trust & Savings Bank, C1:1ica80'
~-----------...;;;...---~---~


7 Harr~T:It I\1~,";....casl~?,~~E"..:" Rubber stamp enuorsemont "ray
r


8 any Bank or Trust COi~,:pany or Order prior endorsements


9 guaranteed, The Continental Trust Company, B~ltimore, ~d.,


10 J!' C Drc;yer, Treas. 11


11 "1Jo.:i. '\7ashington D Ct July 8th, 1911.
40


12 Pay to the ordor of Clarence Darrow - - Riggs lla tional Bank,


13 formerly Riggs & Co. :Pay to the ordor of Clarence Darror;


14 :i!'i fteen Tho usand !¥>.IOO $16,000.00. 11 :3igned. l11!'rank ~20rri -


15 son, Secy. Special ITo.5. 11 "Endorsed "Clarence DarTow in


16 ink. Again eniiorsed "Clarence Darrov;, Trustee", in ink.


17 RubboI' stamp end.orsement 11240 Pay to the order of the First


18 National Bank, Los Ang~les, Cal.-- Prior endorsements gu.ar-


19 anteed. E~uitable Savings Bank, Los Angeles, Cal. J G Carey
F


20 Assistant Cashior. ll Rubber stamp cnclorsement "PIJ.~T o.n:/


21 Bank or Banl-::er, prior endorsemen ts gunran teed, .July 13, 1911


22 First Ijationa1 Bank, Los Angeles, Cal. ~'1 T Eammoml, Cashier.'


23 Rubber star.lp end.orsement "All prior endorsements 8uaranteed.


24 Pay any Bank or Banker or Ord.er July 18, 1911, 1:he Fou.rth


25 street ilational Bank of Philadelphia, ra, D ~ O. R J Clark,


Rub1)er stamp endorsement, :tetter¢TTB TT in a eire
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1 'Rubber star.rp endorsement u3", y;ith the date "July 13, 1911"


2 in a circle. "
3 "lIo. 5, ~7asllinston D C, July 15, 1911. The Riggs


4 lJational Bank, formerly Riggs & Co. I?a~T to the order of


5 Clarence Darrow, Ten Thousand nO/100 $~O,OOC.OO". 3igned


6 ",Prank !JIorrison, Sec;r. Special Ho.5." "8nclorsed in ink


7 "Clarence Darrov.-". Rubber stamp en,lorsemont npay any Bank


8 ~r Trust Co or order, prior endorsements guaranteed. Ju1 25,


9 1911, The Commercial lTational Bank of Los An[;eles. lTe\>TIlan


10 I Essick, Cashier." Rubber stamp en(lorsement "All }Jrevious


11 ! enclorsernents guaranteed. Pay to the order of any Bank or


12 Banker. Girard ~:a tion!ll Bank, Fhilade1prlia I .Joseph Wain, ITr.,


13 Cashier. August 1, 1911.~ 11 Pay to the cre1er of Girard


14 Commorcial Hational Bank, Philadelphia, Fa, July ::51, 1911,


15 all prior endorsements guaranteed, Ji'irst ITa tional BanI: of


16 Pittsburg, Pa, F H Richard, Cashier."


17 u:Uo. 9,;. ',':ashington, D C, July --" I beg paro.on; on


enclorsement IllIo. 2, 1911, T."


On cneck ~ro.5, on the face of the check, a rubber stamp


in red ink on tho face of t~Cle check "Hot over frl\15,ooo.n


check Ho. 2 I omi tted to read, if you v.-ill go back to tha t,


Pay to tho order


TlCbeck ITo,g. '.lashing ton, D C, July ::51, 1911. The
\


RiG3S TIational 3ank, formerly TIiggs & Co.


18


19


20


21


22


23


24 of Clarence Darron ]ifteen ?housand and nO/lOa ;:'lS OC'O. 00. "" ,


o.ppears in red int:: the \';ords \~'ri tten 1I170t over ~~:15,0('0I1.


25


26


Signed tl]'rank :.:o1'ri son, 3pecia1 no. 511 On face of check
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1 Endorsed. "Clarence Darrow", in ink; endorsed "C S Darro\v,


2 Trustee", in ink. ~ndorsed. in rnb"ber stamp "Pay an;y Bank


3 or Trust Co or order, prjor endorsements guaranteed, nug 8


4 1911 CommerCial Uational Bank of Los Angeles. IIe\','mn.n Essicl


3ndors.ed rubber stamp lTPay to the order 0 f


6 Girard National Bank, Philadelphia Pa, Aug 14 1911, all prio~


7 endorsements guaranteed. First liational Bank of Pittsburg,


8 Pa, F H Richard, Cashier." Endorsed rubber stam~' All prev-


9 ious endorsements guaranteed. Pay to the orcter of any Bank


10 or Bn.nker, Girard National Bank, Philadelphia. Joseph TIain,


11 Cashi ar. Aue 15 1911. IT


~-:p. 12 HHo.15. "'.7ashington, D C, Aug 3rd 1911. Riggs l;ationa1
<:


13 BanI:::, formerly 1U"ggs &; Co. :Pay to the or (ler of Clarence


14 Darro~ Twenty-five Thousand and nO/laC $25,00G.00"; signed-
15 HFrank Horrison, Secy. Special :r.o.5. 11 On face of check in


16 red ink is wri tten IlUot over ~)25,OOOll. ~ndorsed "Clarence


17 Darrow" in ink; endorsed TIC 3 Darrow, Trustee ll in ink;


18 endorsed. rubber stamp "24C Pay to the ordor of, the 7i rst


19 TIational Bank of Los Angeles, Cal., AugS 1911, ?quitable
FA ...


20 Savings Bank, Los Angeles, Cal. J G Carey, Cashier. 1I


21 Enllorsed lIPa~l any Bank or Banker, previous dmllorsoments
..


22 guaranteed. Aug 8 1 1911. First ;rational :Bank, Los Angeles,


23 Cal. 7,[ T Harrmond, Cashi er •IT ~nllor sed rubber stamp "All


24 prior endorsewents guaranteed. ray any Bank or Banl::or or


25 order Aug 14 1911. Fourth Street National Bank of Philadel-


26 pilia. 3-:19 R F Clark, Cashier. 3-39."
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1 "No.17. ~ashington, DC, Aug 17 1911. Riggs bational, ~


2 J3o.n~:, formerly Riggs & Co. Pay to the <r del' 0 f Clarence


3 Durro" $10,000, Ten ThoLlsand and. no/IOO. li'rank tier r is on,
l"""""'" ....-


4 Seey. Special no.5. 11 ':lri tten in reel. ink across the


5 face of the check: "Hot· over ~;10,000." Endorned. in ink


6 T1 018.rence 'Darroi";I!; in ink, 11 0 S Darro;;;, Trustee TT
• Rubber


7 stamp end.orsement: "Eq~~table Savint;3 Bank of Los lmr;eles,


IIPay to the order of Continental and. Commercial


9 National Dank 6240 of Chicago, Illinois, 6240, Aug 7 1911.


10 All "Drior endorsements guaranteed. Central ITa t iona1 Bank. Tl


11 This is rather confusell. Do ~TOU want to read thin?


12 18 AF?~: I am not familiar with it. I donTt know how.


13 I\E FOR:;): Endorsements "Oontinenrl!;al 8; Commercial national


14 :Bank of Chica80, I7athaniel Ii Losch, Cashier. 1t Endorsed


15 rur)uer stamp "Pay to tho order of Philadelphia ITational


16 Ban;.;:, Bhilad.elphia, Ta. Contindmtal &; Commercial lTational


17 Bank of Chicago. nathaniel R Losch, Cashier. ll


18


19


20


21


22


23


24


25


26


..:.
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13s1 "~. 24~ Washington, D. C., Aug. 18,1911. The Riggs


2 National Bank, formerly Riggs & Co" Pa.y to the order of


3 Clarence Darrow Ten thousand 00/100 Dollars, $1...0,000 00/100.-
4 Fr ank Morr ison, Secy. Spec in.l No.5." 1n~ red ink on the


5 face of the check, "Not over Ten thousand Dollars," Endorsed


6 in ink, "Clarence Darrow. Clarence Darrow, Trustee.


7 EQuitable Savings Bank, Ruby Wood, pay any bank or banker,


8 Aug. 22, all' prior endorsements guaranteed, the Citizens


9 National Bank of J.Jos Angeles, Cal., W. Woods, C·3.shier."


10 "~o. 30_, 'v'iashington, D.C., Aug. 21, 1911. The Riggs


11 i ~!ationa1 Bank, formerly Riggs & Co" Pay to the order of
00/100 figures,


12 Clarence Darrow, Ten Thousand/Dollars;'!t$10,OOO Oq,/lOOths. 1l


,.-


13 co· d':'llgne , "Frank Morr ison, Secy. Spec ial No.5." Endorsed


14 in ink, "Clarence Darrow." Another endorsement in ink,


15 "0. A. Tveitmoe,Treasurer, defense fund State B. T, C."


16 . Rubber stamp endorsement, "Pay to the order of Riggs


17 National Bank, Washington, D.C., the Anglo&- London Paris
-


18 ~~ational Bank, 11-17 Se..n Francis co, CaL, 11-17." And-19 in pencil ruark;-pencil writing, the letters, "O.K."


20 I and the foJ 10"1"ling figur es in column, "46-"


21\ MR. APPEL, We object to that as not being part of the check


22 hearsay, incoffipetent, irrelevant and imnaterial.


23 Mi.• roRD. It is an endorsement tnt is upon it, Whatever


. 24 i t may be ..


25 THE COrRT. Let me see it.


26 MR .ArfPEL. 1 add to fLy obj ection ther e is no founda ti on







964


1 laid for any reading of that pencil men.orandum on the


2 back of the check in- question; it is hearsay.


3 MR. 'FORD. 1 will state frankly to the court 1 don1t know


4 the significance of it, but it is there onthe check and


5 perhaps is absolutely immaterial, but as long as it is there


6 we want it read into the record. 1 don't see any sig-


7 nificance in it myself at aTI one way or the 0 tter •


8 THE COURT. "Let me see it, in view of the special objec-


9 tion. Appears to be a mere pencil memorandum haVing no


10 referenc e Whatever to the figures or to the matter under


11 consideration. Objection sustained.


12 MR. FORD. The document itself is in eVidence, your Honor.


13 Whatever may be upon it 1 simply want the record to show


14 "that the document was, was the ob1y object in reading it.


15 THE COURT. Tl1e pencil rremorandum apparently is no part


16 of the document.


17 MR. FORD. 1 would like to interrogate the witness at this


18 pOir.t--well, 1 will do that later.


19 "No. 50. Washington, D.C. Sept. 2, 1911. The Riggs-20 ~rational Bank, forn:erly Riggs & Co. Pay to the Order of


21 Clarence Darrow, Ten thousand and 00/100 Dollars,"


22 figures, $10,000 00/100", signed, "Frank ~iiorrison, Secy.
<"


mercial Natll .• Bank of Los .Angeles, Newman Essick, C:ishie
26


23 Special No.5." Endorsed in ink, "Clarence Darrow."


24 Endorsed, rubber stamp, "Pay any bank or Tr us t Co. or


25 order, prior endorsements guaranteed. Sept. 8, 1911, Com-
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1 Endor sed, "Pay to the order of Girard national Bank,


2 Philadelphia, Pa. all prior endorserlients guaranteed. Sept.


3 13, "1911, The First National Bank of Pittsburg, Pa.


previous endorsements guaranteed, Pay to the Order of any


Endorsed, rubber stamp, "Pay any bank or Trust Co. or


16-17." RUbber~stamp endorsement, "Previous endorse-


rren ts guaranteed, 'Pay to the order of any bank or banker,


In ink.


Endorsed, rubber staffiP, "All


Endorsed, "Clarence Darrow."


F. H. Richard, Cashier."


Do J.lar s • "


rr.ercial Natl. Bank of Los Angeles, Newman Essick Cashier.
....


order, prior endorsements guaranteed, Sep. 14, 1911, Com-
'<


bank or banker, Girard National Bank, Philadelphia, Pa.,


Joseph 'Wayne, Jr., Cashier. Sept. 14,1911. 11


"No. 52. Wash ington, D.C. Sept. 9, 1911. The Riggs


N& tional Bank, formerl y Riggs & Co. Pay to the Order of


Clarence Darrow Ten thousand and 00/100 rollars," figures,


"$10,000 00/100", signed, "Frank Norrison, Secy. Special
,. ~


No.5." In red ink on the face, "Not over Ten thousand


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19 Girard National Bank, l'hila. Joseph Wayne, Jr. cashier.


20 Sep. 20, 1911." "Pay to the order of Gir ard National


21 Bank, Philadelphia, Pa. all prior endorserrtents guaranteed,


22 Sep. 19, 1911. The First ~rational Bank of Pittsburg, Fa.


23 F. R. Richard, Cashier."


24 "No. 56__ "


25 THE COUHT. Just a rr:oment, Mr. Ford. ~~r. 'R:gers, Vlere you


26 ing the court room?
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,


....
3 you 'leave. 1 tad not qUite disposed of the incident that


4 occurred here a few IY,oments ago ',''Then counsel went on


5 with another question,but 1 deem it as well a little time


6 might intervene. ;.h. Rogers was not in the court roon, alJd


7 for the further purpose of the record 1 want to now state


8 what occurre'd and take such action which I feel must be


9 taken under t~e circumstances. !.ir. Ford was interrogating


10 a Witness on the stand, and with the approval of the court


11 was very properly asking him some questions not in the


record at that moment. Mr. Ford IS conduct was perfectly
~


12


13 proper.


14 J~, more or less material, and acroes the tarle and


15 in a tone of voice that was not heard by the judge of this


16 court but was heard by the defendan t himself and by


17 his attorney, :.lr. Appel; :.~r. Fredericks stated, according


18 to the s to. temen t made by defendant Mnd Mr. Appel, and


19 acquiesced in by Captain Fredericks himself, 'stated that


20 counsel would not have made the admissions if they had


21 not been able to prove them. Captain Fredericks un-


22 doubtedly weant this as a facetIous remark, but this is


23 not the time or place for facetious remarks of that kind.


24 Remarks of that kind ought not to have passed across the


25 table. The defendant himself and his counsel took excep-


26 tion to the remark, and here is where the serious offens
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1 took place: Captain Fredericks should have apolo~ized


2 for the r emar k and migr. t have ended· it. 1 feel that was


3 his duty. He 6(1\7 not to do so but on the contrary added


4 a remark to which the def_endant and his counsel took still


5 further offense and at which the court took offense. 1


6 have r efl ec t.ed on this mor e in the 1 as t thirty minutes and


7 1 cannot answer for myself as having done my duty towards


8 the main tenance of good order in this court room to let the


9 incident pass unnoticed. 1 feel that the facts as 1 have


10 recited them calls for more than a mere reprimand, which


11 was given, but 1 feel that it is an unlawful interference


12 witt the proceedings of this court, tending to seriously


13 interfere with the due course of the trial and constitute


14 a contempt of court for which Captain Fredericks io fined


15 the sum of $25. Following this incident and when the


16 court had directed the defendant, who appears as his own


17 counsel, and his attorney, :,~r. Appel, to be seated, and


18 had inforn:ed those gentlemen that the court would give the


19 rnatter proper l.a tten tion, :.!r. Appel cr it icised the language


20 and conduct of Captain Fredericks as being cowardly. Ttis


21 conduc t on his par t certainly tends to and does, whenever


22 it occurs, interfere with the lawful proceedings of this


23 court, and tends to seriously interfere With the due course


24 of the tr ial, and. 1 find him guil ty of contempt of court,


25 bearing in mind the arrgravating circumstances, the fine


26 assessed will be







--r======-=-=~=~=~~=--=~-=-~=---=--=====-=---=~-=---=-~=-~=~=--=-=--=---=--=-'-----'--------, - I


968


The Rige: s l!ational rank, forn~erly Riggs g. Co. 'Pay to the


18,
"56. Washington, D.C. Sept./1Sll.
.- ...


to be eXCU6 ed.


MR. FORD. (R eading )


going to take the remainder of the forenoon, and 1 rfight


expeditiously attend to 60n,e matters on the outside, 1 ask


it VI ill do.


and now if you desire to be excused the court will not


MR • APPEL. Your Honor-.,..


detain you.


MR. ROGERS. In view of the fact that this Witness is


THE COURT· Gentlemen, stop tbis right here. Trere will


be no more comments across the table between counsel. This


excep tion for wha tever benefit he may get from it. As far


as 1 am cor-cerned 1 think you ought to fine us more.


m • FREDERICKS. He can pay part of mine if counsel feels


THE COURT. You may proceed, \'<r. Ford.


MR • AprEt . Your Honor, on behal f of the defendan t, we do


not--we except to the conduct of the court in fi~ng his


counsel gUilty of contellipt of court during the trial of


this case, for having had the manhood to get up here and


defend his client. On behalf of myself 1 do not find


that the court has done anything more than he should do


in the finding, but in behalf of the defendant 1 take an


in not the time or place for facetious remarks. .


MR • FREDERICKS. The prosecution wDl be very glad to help


1


2


3


4


5


6


7


8


91
10 I


11


12


13


14


15


16


17
the court enforce that rule, as far as we are concerned.


18
....-v-=-'---______ THE COURT' 1 wanted to say this, :.~r. Rogers, in your presenc
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20


21


22


23


24
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26
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order of Clarence Da.l'row, Ten thousand 00/100 Dollars. 11


2 Figur es, $10,000 00/100. 11 Signed, "Fr ank Uorr ison, Secy •
.... '--- .,


3 Special No. 5. tf In red ink, IINot over Ten thousand Dollars.


4 Endorsed in ink, IIClarence DarrO'i'l. It Endorsed, rubber


9 guaranteed, Pay First National Bank, Detroit, Mich.,


19 thous and dollars. II Endorsed in ink, "Clarence Darrow. tl


11 previous endorsements guaranteed, Sept 33, 1911. First


12 ijational Bank, Los Angeles, Cal. ~age No.3. W.T.S.


Signed, "Frr'ffik Morrison,


In red ink, "Not over Ten


'Pay to any bank 01' banker, all


figures, $10,000 00/100."
...


Secy, Special No.5."


"No. 70. W<.':.shington, D.C. Sept. 30, 1911. The
.? -


Riggs National Eank, formerly Riggs & Co. Pay to the


Order of Clarence Darrow, Ten thousand 00/100 Dollara
ll


,


F. G. Srrith, Cashier.


Harr,mond, Cashi er • "


5 s tarr.p, "340 pay to the order of the Firs t National Bank


6 1. 08 Angeles, Cal. Sept 33,1911, Equitable Savjng~ Bank


7 1,08 Angeles, Cal. J. G. Carey, Cashier. 1t "Pay Riggs


8 ~!ational Bank, Washington, D.C. all prior endorsements.. .


10


13


14


15


16


17


18


20 Endorsed rubber stamp, tlpay any bank or Trust Co. or


21 . order, prior endorsements guaranteed, Oct. 6, 1911, Com-


22 mercial "ratl. Bank of Los Angeles, NeWltan Essick, Cashier.


1'3.y to the order of Girard National Bank, Phila-


24 delphia, rat All prior endorsements guaranteed, Oct. 11,


25 1911, the First National Bank of Pittsburg, Pat F. H.


26 Richard, Cashier. " Rubber stamp, "All previous
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1 ruents guaranteed, Pay to the order of any bank or banker,


2 Girard National Bank. 'Phila. Joseph Wayne, Jr. Cashier,


3 cct. '13, 1911. 11


4 "No. 77. 'Washington, D.C. oct. 16, 1911. The·


5 Riggs National Bank, Formerly Riggs & Co. Pay to the


6 order 0 f Clar ence Darrow, Ten thousand 00/100 Dollars."


7 lr~ figures, "$~OO/lCO", Signed, "Frank fl.orrison,


8 Secy, Special' No.5." In red ink, "No t over Ten thousand


9 dollars. II Endorsed in ink, l1Clarence rarro'N. 11 Endorsed


10 in ink, l1Clarence Darrow Trustee." Endorsed, rubber


11' stamp, pay any bank or trust Co. or order, pr ior endorse-


ment guaran teed, Oct. 21, 1911, Commercial Natl. Bank of.. ...
Rubber stamp


guaranteed. Pay to the order of any bunk or banker,


Girard National Bank, Phila. Joseph Wayne, Jr. Cashier,


October 27, 1911."


7 "No. 80. Washington, D.C. Oct. 25, 1911. The


-Riggs National Bank, formerly Riggs & Co. Pay to the order


of Clarence Barrow Ten thousand 00/100 Dollars. 1I In


Los Angeles, Newman Essick Cashier. l1


endorsement, "All previous endorsements guaranteed. Pay


to the order of any bank or banker, Girard National Eank,


Phila. Josepb Wayne, Jr. Cashier, Oct. 27, 1911." "Pay


to the order of Girard National Bank, Philadelphia, Pat


All prior endorsements guaranteed. Oct. 26, 1911. First


National Rank of Pittsburg, Pat F. H. Richard, Cashier~"


Rubber stamp endorsement, "All previoua endorsements


12


13


14


15


16


17


18


19


20
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22


23


24


25


26
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1 figur es, II $10,000. II Signed, "Fr ank Morr ison, Secy Sp eo ial


2 No.5." Endorsed in ink, "Clarenoe Darrow. tt . Endorsed


3 in irik, "Clarenoe Darrow Trustee." Endorsed, rubber


4 starrp, "240 Pay to the order of First National Bank, Los


5 Angeles, Cal. Oot. 31, 1911. Equitable Savings Bank~


6 L06 Angeles, Cal. J. G. Carey, Cad'1ier." Rubber stamp


7 endorsed, "ray to the order of any bank or banker, all


8 previous endorsements guaran teed, Firs t National Bank Los


9 Angeles, Cal. Page No.3 W. T. S. Hammond, Cashier."


10 Endorsed, rubber stamp, "Pay Riggs National Bank Washington


11 D.C. all pr ior endor semen ta guaranteed, Fira t National


12 Bank DetrOit, F. G. Smith, Cashier."


13 THE COTJRT. Gentlemen of the jury we will take a reoess


14 un til 2 0' 0 10 0 k •


15 (Jury admonished. Reoess until 2 'P.M.)
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19


20
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22
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J. D: FREDERICKS •


. IN THE SUPERIOR COURT Of! TRK,.STATE",O,F;fCALIFORNIA.,


, IN AND FOR THE COUNTY/0FLOS'ANGELES.


~ept. No". 11.
b


Hon. Geo~, ,·H).-Hutton. Judge.
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on the stand for further cross-examination.


not until tha t point was reachEd. -


N. LOCK WOO D,


A W)y,Captain White was with us for


GEORGE


MAY 28, 1912, 2:00 P.M.


Defendant in court with counsel.


Bert Franklin? A No, sir


a short distance but dropped behind.


Q You did come up wi th Bert Franklin? A Yes, sir.


Q Did you see Mr. Brown while you wer e walking up wi th


I
MR • ROGERS.· Q Did you come up from Third and Los Angeles ~


Streets to Third and Main with anybody or accompanied


by anybody'7 . A Acopompanied by Bert Franklin.


Q By anyone else?


s 1


2


3


4


5


6


7


8


9


10


11:


12
Not until Third and Min street was reached? A Yes, sir


You knew he was there about, didn 1t you'7 A Supposed


15 he was; hadn't seen him that day.


16 Q When you tur ned arotmd you saw him dir ec tly behind you


17 didn't you? A 1 did not see him until jus t as he put


18 out hie hand that way separating Mr. ))iI'row and Bert


19 Franklin; at that point 1 saw him·


20 Q Well, he was right there by you when yeu saw hinl?


21 A 1 couldn't tell you where he was for 1 didn't see him.


22 Q Did he come from behind you when he went out and separat


23 ed, as you have indicated? A 1 did not see him until


24 jus t that moment, 1 looked back then" and saw him.


25 Q How far behind you was he? A 1 am sure 1 don't know.


26 Q Well, how far away from him were you when you first saw


13 1. Q
14 Q
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couldn't--100 or 150 feet, such a matter. 1 never measured


Q . Rear any conversation? A Not a word.


Q 'Heard no word from any person at that time? A No, sir.


Q How far, if you can reclll, had you gone up the street


from Third and the inters6ction of Third and Main on the


east side of the street? A Why, 1 should judge nearly


up to the intersection of Third where it goes west.


A Oh, 1 should judge possi bly 20 feet.1


2


3


4


5


6


7


8


9


him?


Q Can you give us an estimation in feet? A No, 1


,I
i
f


i


1 think they possibly were going20 feet from me.


Q What did you see M~ Darrow do? A 1 did at that time.


Q What did you see him do? A Why, he had walked across


t he road, 1 saw him as he came across, and there two men as


they met, and Bert said, "Wait a moment, I want to speak


to this man n, or wor de to tbat effect.


Q Franklin said that? A Yes, sir.


Q "Wait a moment 1 wan.t to speak to this man?" A yes.


Q Mr. Darrow say anything or nod his head or give any --


A I couldn't tel) you. They were inthe street and


20


21


22


23


24
~


25) hands, or something of that kind,. I couldn't tell you
l~ r


26{1 1 just started there when 1 looked over my shoulder and


t


10 it.


11,1/' Q How soon after Mr. Franklin left Mr. Darrow was it that
It


12 Mr. Brown came in'? A /Was just at that instant the two


13/ men had just met when 1 saw Brown for the first time that


day.


15


16


17


18
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1 them jus tat that rroment.


2 MR. FREDERICKS. We move what the witness says he thought


3 be stricken out as not responsive and a conclusion of the


4 witness.


5 MR. ROGERS. I take it that his answer is synonymous with
)


-
-


The men appeared to be walking rapidly? A Yes, seemed


to be to get through the crowd.


Q You knew at that time ~. Harriman's office or his cam


paign headquarters were right at that corner of third and
__or-


Main? A I didn t t know it and ne ver heard of it •


Q On the east side of the street just below Third on Main?


A 1 never heard of it until this moment.


Q You knew Mr. Harriman was comroted wi th this case?


THE COURT. Mot ion to s trike out denied.


J4R. ROGERS. Q. Did you notice Mr. Darrow coming across
__~'__••_.,'~,~.~." ~. ,~,~.o.",'",.~·.,".''"".. ·• "~ , "." ,


~h~~.~!.~e,t ..,12,~J9.!.~.,<,,~:r;,t, ..~~.~9:~ '....",,",!,.~~~.~ .. ,.~C:>l!! ..~Jl,t,!>~.~~"~, ..1'~ ..~.R,:~k
to this man. ft.l ..,... A~.~.Y.~_~J,_.!!~~,._!~,., ...


EWhat was it that attracted your attention to him?


Why, it is a congested corner and the men seemed to


be in a hurry to get throughthe traffic there, attracted


my attention, that is the only thing that I can tell you.


1 had no idea about him or who he was •


6 "appeared about to shake hands."


7 THE COURT. Is that what you understand?


A_. ~s__~__lQg.~_~d c~~__~,rea~l}e.~..Q1Lt_JLi.!L.han~.~!l~~P~~!1


21


22


9


10


111


12
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1 sir.


2 Q You knew he was in the midst of his campaign? A Yes,


3 I knew that.


4


5


Q You didn t t know where his hcadquar ters were? A No, sir


and 1 didn t t know the man.
)


-
-....
1J:aA Certainly, coming through.


Yes, he was going somewhere.A


mobiles and much traffic?


the congested corner where there are many cars and auto-


and that is all 1 could tell you.


Q He appeared like a man that was trying to get through


Q Appeared to be. a man going through that kind of a situa-


was walking rapidly? A Coming across to the congested


corner, 1 don.t know why I saw the man as he came across,


6 Q Never saw him? A I presume I did. I wouldn' know him


7 if 1 met him now. 1 never have met him in the sense of


8 lI'eeting a man •


9 Q Mr. Darrow didn t t at trac t your a ttent ion except that he


16 •
7 tion?17 )


10


11


18


19


20


21


22 I


23


24


25


26


Q And as 1 understand you, you had never seen him before?


A Not that 1 know of.







Q And you r.lay say that is"about the situation?


A As near as I can tell.


Q Well. that ~as the Tuesday after the 8th of November,


which was Saturday, \.as it-not? A No~ I don't think it


e 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 was.







1 Q You saw him on the 4th first? A Who?
314


2 Q Franklin? A Yes.


3 Q Of lTovember? A Yes.


4 Q And then you Saw him on the 9th? A Yes sir.


5 Q, And then you saw him then you went to the District


6 Attorney's on the following Tuesday?


7 MR FREDERICKS: 'no, may it please the Court, that is not the


8 tewtimony.


91 MR FORD: I think the re is a mi st'lke here in the transcrip t


10 I as to dates; in one place it appears Saturday the 11th of


. 110vember and a couple of lines later Saturday,I~ovem1)er 8th;
11


intervie~ at his office? A I think it was that date, as


'1.':111 look a couple of lines, to Saturday november the 11 th,


If counsel


Well, you saw him Tuesday following that


A Vrno?


And the time you went to the District Attorney? A Yes


On what day? A Thursday.


HO'II' soon after you had your conversation with Franklin


Franklin? A Yes sir.


BY Mr ROGERS:


Had you seen him between that time and the time at his


You saw him at his offi ce on Saturday? A No sir.Q


Q


Q


at his office was it you made up your mind to go and see t


District Attorney? A I couldn't tell you.


sir.


Q


Q


the second one is undoubtedly a mistake.


Q


the fact is the Saturday v~s November the 11th.


near as I could remember.


Q


,office --


12
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24
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1 Q Why can't you tell me? A Well, I don't know jus t when


2 I made up my mind to do it.


3 Q How soon after the conversation A Well, that I


4 couldn't say. I made up my mind possibly just then that


5 the Dis trict Attorney ought to be info rmed. In my jUdgment


6 there was some difficulty, or would be some difficultY,in


7 reaching the District Attorney safely, possibly, with the


8 information.


No fear, but I judgedA


say.


You made up your mind there would be som


A Possibly.


How did you expect the good of what you had to say to


Might possibly be, I


that was my reasoning.


The good you might have to say would be lost?


The good of what I had to say, might be lost. ---


The good of what you had to say would be lost?


What were you afraid of?


By :Mr Rogers:


A Well, it was my reasoning in my mind, perhaps it was


Q


be lost if you went to the Distri.ct Attorney's office?


A


Q


A


way,


Q


if a man was in the business that Franklin ~parently was


that the District Attorney's office would be very closely


\vatched and the fact of my appearing there might attract


the attention of one of those watchers and the good of vnlat


I had to say to the Dis trict Attorney might be lost in that


informsti on?


difficulty in reaching the District Attorney safely vti th the


Q


9 Ivffi ROGETlS: Read that answer to me, please.


(Answer read)10


11


12


13


14


15


16


17


18


19


20


21


22
Q


23


24


25


26







difficul t.·


the District Attorney he wouldn't trust you any more?


A I think thatis about it.


J76


wrong, but I figured that people that were engaged in that


kind of business would be watching it very carefully, and I


sought to seek the District Attorney wi thout a ttrecting any


attention ~atever, if I could.


1


2


3


4


5


6


7


8


9


10


11


12


13


Q


A


Q


Q


A


Q


I


How did you figure the good would be lost?


Perhaps that is a strong word, it might be made more


What you moan to say, if Franklin knew you went to


. Then you wanted him to talk to you some more?


I wanted the Dis trict Atto rne y to learn


You say the good of what you had \muld be lost?


Yes sir, lost.


If Franklin knew you went up there? A Yes sir, pos8i-


thought it would be better to see the District Attorney


without knowledge of the other side, if that is plainer,


a reasoning of my own mind


What you ~ant was you couldn't trust Franklin, is that


A No.


Explain just what you mean by "the good of what you


knew being lost if Franklin:"knew you went to the Dis trict
20


21


22


23


24


25


26


Attorney" ? A To explain the workings of my mind, I
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MR. ROGERS. 1 Withdraw the tone. Please answer the quest


Q And you thought if they would know it they would not


that infamous proposi tionof bribing the jury.


Q In closing up the infamous proposition of bribing you?


A Yes.


It may be crude, but


A In the closing up of


A No, sir, nor the managers


A I thought if they did know it


A I went very quietly and I didn't


I don,t think the counsel has any right to use


Q Far reaching in What respect?


MR. FORD.


district attorney?


Q That is your idea? A Yes, sir.


that is what I figured on.


Q What precautions did you take when you went to see the


Q And what good did you expect would be lost if Franklin


knew you went to the dis tr ic t atte·rney? A Well, 1 didn't


think the result of the interview to the district attorney


would be so far reaching as it would if he was not aware


of the fact I went there.


use the elevator, and so on.


Q And for what ~eason? A The very reason 1 gave you.


Q You diddt want Mr. Franklin to know you had been up to


it might block the wheels of justice.


Q Block the Wheels of justice. Answer my question, please.


MR • FREDERIOKS. We submi t that he ·has answered it.


see the district attorney?


of the McNamara trial.


approach you any further?


that tone of voice.


3p
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THE COURT. Read the question.


(Quee tion read.)


THE COURT. IS that your question?


MR. ROGERS. Read it •


(Last question and answer read.)


MR. FORD. Read the answer too.


(Last answer read by the reporter.)


MR • ROGERS. That is not an answer.


.MR • FREDE;RICKS. We sUbIritit is an answer.


THE COURT. Ther ewas ano ther question asked there, wasn t t


there?


MR. ROGERS. No, sir.


THE COUR T. Read what follows.


(Statement read by the rep»rter.)


THE COURT •. 1 think the question is answered.


MR. ROGERS.Q You thought then if Mr. F.ranklin knew youwent


to the district attorney he would not approach you any


more? Isn't that tr.ue? Please answer. A 1 don't think


that 1 had any thoughts along that line for 1 supposed 1


. was through wi tlj Franklin so far as his approaching me at


that time.


Q Then why did you mean to say that the good that would


come of your statement would be interferred wi th if Frank


lin knew you had been to the distriot attorney if you


didn't expect any further inter ivew or any tr ips or


thing of that kind? A 1 reasoned inthis way that







1


2


3


4


5


6


7
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people that were engaged in that proposition knew that 1


went there they would surmise why 1 went there and what 1


went there for and it would be making it just that ~uch


harder to catch them.


Q And you wan ted to catch them?


A 1 certainly did.


Q And you wanted Franklin to do some more, didntt you?


8 A 1 had no control over Franklin at all.


9 Q You wanted him to? A 1 wanted the practice or the


thing that was being done stopped.


Q The thing that was being done to you stopped? A And


12 to others.


13 Q How did you know otherswere doing it? A He told me


14 himself.


15 Q You wanted it stopped and you went to the district


16 attorney qUietly and secretivefY, jus t as carefully as


17 you could? A Yes, sir.


18 Q BecaBe you expected the good that would come of your


19 statement to be lost if Mr. Franklin didn't approach you


20 any further, isn't that true? A No, sir, not approach


21 me, because 1 didn't expect him to approach me any more


22 after 1 told him I would have nothing more to do wi th -.:;.i__t_._+---


23. Q And did you mean it, you wouldn't have anyt~~ng more to


25 Q You had known Bert Franklin a long time, hadn't you?


24


26


do with it? A I did, yes, sir,_


A A long time •







1
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Q Been associated with hiDl? A In a measur e.


Q You were court bailiff for a godd many years, weren't


you? A No, sir.


. Q You were not bailiff inthe ~perior Court of this County


A No, sir.


Q And never were in a court roomas bailiff? A No, sir.


Q What was your office in the sheriff's office? A 1


was laated in the jail mos t of the time.


Q In any other business? A Yes, 1 had charge of the


chain gang a long time.


Q Ar..d at that same time M~ Franklin was one of your co


deputy sheriffs? Did you say to him, "Bert, you ought


not to do this to me; 1 have always thought you an honest


man", or words to that effect? A No, sir.


QDid you think he was an honest man up to that time?


MR. FREDERICKS. Objected to upon the grouni that it is


immaterial and not cross-examination what he thought about


Ber t Fr ankl in.


IIR. ROGERS. 1 t explaim the si tuat ion.
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1 THE COURT. It seems to me that the psychology of this


2 witness was pretty analyzed this morning along this parti


3 cular line.


4 1m. ROGERS. 1 didn't ask tha t question.


5 THE COURT. Perhaps not in those precise words, Mr. Rogers.


6 MR. ROGERS. If your Honor thinks 1 have asked it 1 will


7 not repeat it.


8 THE COUR T. 1 think you ought to have the very broadest.
1


9 latitude in matters of this kind, but/tmink that question,


10 in sUbstance, has been asked and answered, to my beat


11' recollection. Read it again.


12 Jm. ROGERS. Their friendliness, but not as to their honesty.


13 THE COURT. Let's have the question read.


14 (Las t quas tion read by the repor ter • )


15 MR. FORD. If the Court please, we object to that as not


16 competent and it is irrelevant and immaterial and not cross


17 examination. It is an attempt to attack the reputation of


18 another witaess in a manner not permitted by law. They


19 expect Bert Franklin will take the stand here and they


20 desire to attack his honesty and integri ty in a manner


21 that the law does not permit. 1 don't know what this wi tnea '


22 opinion is or that it is absolutely materi.al what it ia,


23 and they are seeking to make an argument--the question is


24 argumentative--they are seeking to create an argument wi th


25 this witness whether be did the proper thing


26 cumstancesj whether he did do the proper'thing under
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circumstances or whether he drd not, is a matter that


counsel can argue to the jury when the time to argue to


the jury comes, but this is not the time to irnulge in an


argument between himself and the Witness, whether he did


the proper thing or whether he should have cautioned a


friend not to repeat an offense or whether he should have


gone and advised the district attorney and to wait to see


if he did attempt to repeat the offense. This Witness


has been examined fUlly in regard to that matter and has


already testified tha t not ,only had he been approached


by Franklin but Franklin told him there was another man


on the jury, and it was certainly his duty to go and tell


the district attorney, as it was that of any good citi


zen, that there was a man on that jury whom he had informa


tion concerning that had been bribed.


THE COURT. 1 was mistaken about that sane question haVing


been asked. The question asked heretofore was in regard


to the fr iendship be tween this wi tness and Mr. Frankl in •


This is a question as to the witness'opinion of the honest


of Mr. Frankl in. 1 don t t think it is competent. Obje ction


s uetained.


MR. ROGERS. Exception., Q You said this morning that


you thought you had seen it inthe paper that you had been


--your name had been drawn from the box as a talesman?


A 1 thought what?


Q Didn't you say that you thought you saw it in a paper
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26







1


2


3


4


5


6


7


8


that your name had been drawn from the box as a talesman?


A At what time?


Q At any time, sir. A 1 might have seen it in a paper


afterwards, but 1 don't remember to have aaid anything


of the kini. 1 don't know that 1 did see it in aPIlpaer.


Q Wasn't that your eJP lanation this morning for how you


knew that you had to shem up in court on the 28 th?


A No, sir, it was not.


9 Q It was not your explanation this morning? A Posi~


have read it the time when the cour t met, in the papers.


Q Did you read in the paper that the panel upon which you


10


11


12


tively not. My explanation this morn~ng lsaid 1 may


13 were drawn was returnable on that date? A 1 donI t remem-


14 ber that 1 did. The fact is that just at that time 1


15 w as \'lorking very hard, late and early, very hard work, and


16 1 don I t think 1 looked at the paper at all. The second,


17 third, nor four th day of the month, morning, noon or night


18 either.


19 Q 1 wi 11 ask you if you didn 1t answer this way jus t this


20 forenoon:"Q Then why did you tell him--" that is


21 Franklin--"you would have to be in coUrt when you had not


22 been served 'I A It was an inference 1 drew from the fact


23


24


.
he told me my name had been drawn and it would be returnabl "


1 think, possibly 1 read that in the paper that the venire


couldn1t tell you. 1 think lwas taking the Tribune at


25


26


would be returnable on that day. Q What paper? A 1
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time. Q And you think you read it in the Tribune? A I


think so, yes. That is my best impression now. I didn't


oharge my mind with it at all." Now, why was it you


nswered me just now that you didn't read it in a paper?


MR. FORD. If the Court pleas~, I desire that the witness


be shown the record~his morning's proceedings.


MR. ROGERS. Yes, sir, right here.







and 25th of November, and the 26th, somewhere along there.


MR R(!!GERS: I was very explici t and asked him about the·


paper and the venire. I think he ~derstood me.


working very hard. He said he didn't read the paper on the


2nd, 3rd or 4th of November. Evidently his mind has been


on the 2nd, 3rd and 4th of November, in counsel's previous


questions. That was his answer. This referred to the 24th


]m FREDERICKS: I think while they are looking at it, I


think the question is subject to another objection. I notic d


in the witness' answer a little while ago he said he was


2


3


4


5


6


7


8


9


10
11 I 1.18. FORD: Objected to on another ground --


12 THE COURT: I think the witness should be given a chance to


13 read this over without being disturbed. Have you read it


14 over? A Yes.


15 MR FREDERICKS: I didn't assume we were disturbing.


16 A No, it didn't disturb me.


17 1m FORD: I object to it on the ground it doesn't impeach


18 or tend mo impeach any testimony given this afternoon. I


19 attract your Honor's attention to line 8. If I think possibly


20 I read that in the pager that the panel would be returnable


21 on that date. Q Did you read it in the Tribune? A I thin ..


22 so, that is my best impression. I didn't charge my mind


23 wi th it at all." That is, that the venire wonld be return


24 able. Counsel is asking him if he saw in the paper that he,


Lockwood, was draVln on the jury, which is entirely a differ


ent question, IDlich doesn't in any Trise impeach or
25


26


mithl
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1 impeach the testimony given by him thi.s afternoon. He said


2 that he didn't rememb er too t he had been dravrn on the jury.


3 He sa.id possibly he read in the paper the Court would convene


4 at that time.


5 THE COURT: I think you missed a gu esti on, Mr Ford. The


6 foundation for this question, Mr Rogers asked him if he had


7 read in the paper that a venire would be drawn on that morn


8 ing and then as ked thi s question.


l1R FORD:9
I think he did read that his name was in the venire.


10 :r.1R FREDERICKS: However, if the Court will have the repor ter


11 read back, he will see that this witness is talking about the


12 3rd [~nd 4th of Hovember; that is what he said. He didn't


13
think he read the paper on the 3rd and 4th of Uovember, his


14
mind must have been along that line.S-o that there is an under


,


15
standing; that is all I care about. !


16
THE COURT: Have you the question in mind now so you can


Q You are satisfied now with your answers and do not


desire to change them? A I do notsee why- perhaps the~e


of that opinion that I read that in the paper and not that


my name was in it atall f and that the venire ~ould be


returnable at that time. I think. I read it.


17 ans~er it? A I think so. My answer to the question that


I didn't rea.d the parJOr the 2nd, 3rd or 4th was a week prior


to this question of my appearance in court \\"QuId be. Uow,


I am of the opinion I did read at the time the venire was


drawn it would be returnable on Tuesday morning. I am still


18
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1 is some little technicality in there that I overlooked, but


2 ~. am not bright enough just now to see it.


I was too tired to read the paper s.


venire, was it'not? A Yes sir, I think it wa~, that is


week prior? A Yes, but there is v,'here I wa's, I testi fiecl


3 Q


4 A.


But that was a long time before the return of the .


You say that the 2nd, 3rd and 4th were a week Drior?


Yes si r.


You just answered that? A Yes sir.


The 2nd, 3rd and 4th were considerably longer than a


Q


Q


Q


5


6


7


8


9


10
11 i the reason I read it.


in there.


matical calculation.


Q Ylhat did you say to him? A I told him that I was u


Three weeks? A Yes sir.


THE COu~T: I think Mr Ford is right in that, it is getting


II


did you ca~ Franklin's house or Franklin's office?


Q


Q About Vlnat time? A Oh, it must have been five o'clock


evening.


.A The offi co.


Q Vmat time of the day or night was that? A Along towar


into a debate.


1m nOGERS: I beg the Court's pardon.


THE COURT: I think the last question Vlns argumentative, and
to it and


I.m. FORD.Objecte£!./on that ground, . I think he is ri~~~ .


Q. By Mr Rogers: No ....... , when you called up frot). 31 !ironte


1m FORD: We object to that as argumentative, and a mathe -
12
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1 able to call him up and make the appointment there in tov.n,


2 and. tID refore called him up out there.


3 Q Who. t did he say to you? A He said he VlU uld come out.


4 Q Vfuich ~as Vluat you v~nted him to do? A What he said


5 he would do.


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







329


an accomplice •


MR. FORD. There is nothing showing that thio witness is


out? A Yea, sir.


A 1 told him 1


A What he said he would


A That is correct, with the exception he


He asked me if he should bring the Big Fellow with


proper time "?


rightt


him and 1 said, 'Yea l , and he said he would be right up


there, and. 1 suggested that 9:00 o'clock would be the


said 8 and 1 said if 9.


MR. ROGERS. An accomplice, a cross-examination as to


motives and actions.


THE COURT. Objection overruled.


A Yes, 1 think 1 wanted him to come out.


Q BY MR. ROGERS. Did he tell you what time he would be


MR. ROGERS.Feigned or otherwise, take your choice.
\


Q What you wanted him to do?


had been unable to make the engagement in town; 1 had


gone to EI Monte, was telephoning him from there, and he


said he would come out to the house and 1 told him 'All


stand: "Q What was the conversation?


Q What time did he say? A Why, 1 think he said 8 :00


o 'cloCk, as near as 1 can remember now, tha t was his answer


Q Didn It you testify this way while you have been on the


Q What you wan ted him to do?


MR • roRD. We object to that as ir reI evan t and imrra ter ial,


what the witness wanted him to do.


do.


· 6p, 1
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Q 1 am asking you what you said about it. A Yes, 1


think that is right.


Q He said 8 and you said 9? A Yes, sir.


Q And he said "All right"? A Yes.


Q . Eas th er e anybody in the barn when you went out to the


Q That night. A Yes, sir.


Q Who was out there in the barn? A A man named Hicks


A At what time?barn?


1


2


3


4


5


6


7


8


9 and the other names 1 don't know.


10


11'


12


13


14


15


16


17


Q Who suggested that you go to the barn? A 1 couldn ' t


tell you--Oh, with Franklin?


Q Yes. A He says, "Come on around, let us go around. It


Q Then he suggested that you go to the barn? A Yes.


Q Hicks was already inthe barn? A Yes.


Q For the pur pose of I is tening ? A Yes.


Q Jiho suggested the time you should meet down on Third


and Los Angeles? A Mr. Franklin.


18 Q Mr. Franklin suggested that to you? A Yes.


19 Q Now, isn 1 t this what you tea tified to whil e you were on


20 the~tand, that is on page 215: "If I remember right, 1


21 suggested that at that hour we were to meet there about


22 the time 1 '."lould have to be up at the courtroom and then


23 he made this remark about ther e going to be no cour t. It?


24 A Well, if that is in the record and as you read i t--


25 :MR • FREDERICKS. May it please the Cour t, we would ask that


26 I the Witness have an opportunity to look at the entire


I
I







tion.


THE COURT. He is entitled to it.


to to examine the record.


MR. FREDERICKS •. Let the witness read a little ahead and


215, commencing at line 6. 1


THE COURT. You are entitled to have all the time you wmt


follow through it to get the context.


MR • FORD. Line 21, on the previous page, 214--


MR. ROGERS. 1 am possibly cross-examining this witness,


1 appreciate all suggestions and aid--


vv II
record in regard to that matter before answering the ques-


:MR. ROGERS. Certainly.


didn't read all the answer, but 1 read that part 1 called


his atten tion to.


1


2


3


4


5


6


7


8


9


10


11


12


13


14 MR. FORD. 1 suggest to the witness in order to refresh


15 his recollection that he look at it, and refrain from mak-


16 ing any suggestion to counse 1.


17 MR • ROGERS. That is good.


18 A 1 think 1 can urderstand wh ere this question comes


19 in, 1 think possibly just before that you wi 1"1 find


20 that something else--


21


22


MR. ROGERS. All right, go ahead.


THE com T. You are enti tIed to all the time you want to


23 examine the record to your entire satisfaction.


A (After examining record.) 1 am ready now to make an


explanation and answer that question.


'MR. ROGERS. Go right ahead, sir.
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26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23.


24


25


26


332


MR. FURD. If the Court please, 1 V'O uld like to submit


this to the Court and suggest by way of an objection,


before the witness answers. We object to the question


on the ground that it does not in any wise impeach nor


intend to impeach any tes timony given this afternoon. Now,


your Honor recalls that he is now testifying tha t Franklin


suggested Third and LOB Angeles street. 1 call to your


Honor's attention the question asked by counsel, taken in


connection wi th the preceding line, beginning at the botte> m


of page 214, line 26: "Q Now, then, let us come down to


the morning of the 28th. Was there any discussion between


you and Franklin in regard to the time when the jury was


called to meet in Los Angeles? A There was, if 1 remember


right, 1 suggested that at the hour we were to meet there,


about the time 1 would have to be up inthe court room, and


then he made this remark about there going to be no court,


and 1 said the Judge would be calling the venire that


had been issued the panel and 1 would have to be there to


nswer to my name. He said 1 would have ample time to


g3t there.


Q What did youdo the next morning?"







ete 1 Did your Honor see that answer in connection with the


2 question means, I suggest, "that hour we were to meet


3 there." It do esn' t mean the. t they were ta lking about the


4 time, the witness didn't suggest the place of meeting or


5 suggest the time of meeting at that place, and I am sure it


6 doesn't even in the remotest degree impeach the testimony


7 that the witness now gave that Franklin suggested the place


8 of the meeting. The witness' answer here taken in con-


9 junction with that question preceding it means that the


10 vd. tness suggested the time.


11 I\'ffi. ROGERS: I ask the question here, and. I intended to:


12 "Did you suggest the time of the meeting?" I didn't suggest


13 the place of the meeting.


14 THE COURT: I think the witness better answer the question.


15 A Will you read the question. (Question read.)


16 IaR FORD: Read the question preceding that on villich he


17 sought to impeach.


18 }!ffi ROGERS: It may not be on till t question, it may be


19 something else.


20 MR FORD: We are entitled to that, if you ~ill read the pre


21 ceding question so that the Court ~ll see. Read the pre


22 vious question.


23 (Last three question~nd answers read).


24 till FORD: It does not in any wise impeach either time or


25 place.


26 THE COURT: no ...., I':r Lockwood, you have seen the transcript
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1 and read from it such portions of it as you want? A Yes si .


2 Q Ans\,-er the question. A Read the question again.


~ (Question read) A I would answer that, if I did use that


4 language it ~us poor English. What the question seems to me


5 to be was, I told him the hour he had suggested Viould inter


6 fere wi th my bei ng in COUl"t.


7 Q By Mr '!tog ers: Then you did tell him that, did you?


8 A I think so, yes.
.,.."..,..._..~,.~--


9 Q Who suggested the place of meeting? A Franklin.


10 Q Did you suggest any place of meeting? A Yes sir.


H Q You suggested the Federal BUilding, didn't you? A I di •


12 Q That is the post office? A Yes sir.


13 Q And Franklin suggested Third and Los Angeles?


14 A Franklin objected to the post office and. suggested


15 Third and Los Angeles.


16 Q What did he.say that evening about Third and Los


17 Angeles, if anything'? A He said that everybody knew him


18 there and that it would not be an appropriate place ~o meet.


191m FREDERICKS: We would ask --


20- 1m FORD: Read that quest ion.


21 1,:1\ FTIEDETIIC::S : The answer is that "everyone knew him there"


22 unless he shows what he means by "there", the an swer is am


23 biguous.


24 rm TIOGE:::S: It might be well enough on redirect examination


25 to clear that up.


26 I.m FORD: So that I.e V>onld understand it, I would like to







1 have the question and answer read.


2 TF~ COURT: Read the question and answer.


3 (Last question and answer read).'


4 A I protest that wasnot my anSVier to that question.


5 MR FORD: I, think it was.


6 THE OOURT: What is your answer?


said that it muld not do, because everybody there knew him,


Franklin, and that it w) DId nob be an appropriate place' to


meet.


7


8


9


10


A I said I sugge.sted the Federal BUilding and that Bert


llA By Mr Rogers: What did he say about meeting at Third


12 and Los Angeles, if anything~ that night? A He just sug-


<;> .~room, or any place' ..1:1. No sir, "corner Third and Los Ange-


calls for an


That is objected to, may it please the Court -


The use 0 f the term II both "


Did you?


Did he say anything else? A He said Captain White


Did he say.on tte corner, or in the bUilding, or in a


On the street? A Yes sir.


And you both understood you were to meet on the street?


Sure.


Yvould be there with him.


gested thatplace, said we would meet there.


Q


Q


Q


Q


A


understanding from some second or third party, thj s witness
know


cannot Rnct!.'fxrlm!:X what sorreone else understood


MR FREnERI CKS :


Ie a" •


11R TIO GEns:


1.ffi :b"'RED3TZICKS:
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26







1 answer for himself.


2 THE OOURT: He .has already answered the question.


3 }'~m FRET)ERICKS: If he has, then I withdraw the objection,


4 taking a chance on what somebody else thought.


5 Q By !!r Rogers: Did you sayan ything else aoo ut Captain


6 White be ing at Thi rd and Los Ang eles? A In the dis cussi on


7 before that I had ob jected to Captai n Vlhi te, but he strongly


8 favored him.


9 Q When you got in sight of the corner the first man you


10 Sav: was Vlhi te that you kne'W? A Yes sir.


11 Q


12 Q


He was standing on a prominent corner? A Yes sir.


How far away could you see him? A I really didn't


13 measure the distance to notice.


14 Q


15 A


I understand. What I mean to say, some distance?


When I got so I could see the corner I could soe Captai n
,


16 Wnite, how far that is I don t know.


17


18


19


20
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23.
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Q Did you go in there? A No, sir .
Q Did you go into any building at all? A No, sir.


Q Wall the business out onthe sidewalk? A All out


A 1 really


A 1 presume --1 didn 1 t count them r 1recollec tion?


there is a corner there and there is traffic onthe street.


Q There is a saloon there onthe corner, on the northeast


corner? A Yes, sir.


Q Did you go inthe saloon? A 1 did not.


Q Onthe oppoai te corner there is some kind of aplace of


business, isn't there, a wholesale house? A Yes, sir 0


on the sidewalk.


Q At a quarter past nine inthe morning? A Yes, sir, that


is about the time 1 got there.


Q In the presence of so many people? A 1 don't know--


Q Well,p06sibly 50 people within sight, is that your


Q A great many passing and repassing? A There were


some people passing and repassing.


Q On both sides of the street? A 1 think sol


Q And in each direct ion, up and down IJos Angeles, and up


and down Third? A 1 think so, at times.


Q Street cars running there every few moments? A Every


once in a while.


Q TealI8 and automobil es? A 1 pr esume so.


Q And one thing and another of tbat sor t?


didn't notice them very muc~.


Q 1 unders tand J but you know it is a busy corner? A Yes,
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it.


know.


THE COURT. Want to make any explanation of that? A 1 don t


know whether there was one man or twenty or thirty~·saw it


MR • ROGERS. That is his best recollection.


MR • FREDERICKS. 1 don't know whe ther it is or not. It


may be.simply a wish to answer a question and get rid of


1 have no idea Who di d see it.or heard it.


MR. FREDERICKS. Then, may it please the Court, we ask


. that that par t of thewi tness' answer, "1 presume so: be


stricken out as inconsistent with another part, ttl don't


know. "


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


me.


Q You knew he was one of the parties \vho was out to the


house? A 1 think he was. Those 1 didn't know 1 only


saw in the night.


Q And at that particular moment you dropped the bill so


the man onthe motorcycle could see it? A 1 expected there


was someone there that could see it.
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17


18


19


20
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23.
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1 Q Please read my question so 1 may have an answer to it~3~
2 (Last question read by the reporter.)


3 A 1 expe at that he saw it •


4 Q You dropped it so he could see it? A Yes, sir.


5 Q And that was your intention in dropping it? A Yes,sir.


6 Q Why didn't you answer that way first?


7 MR. FORD. Objected to as irrelevant and immaterial.


8 THE COUR T. Objection sustained.


9 MR. ROGERS. Q Now, when Fr anklin said to you, "Don I t look


10 rourxl; don't turn round; stand perfectly still.", where


11 was that? A Oh , that was up perhaps forty or fifty feet


12 from the corner of Third and Los Angeles on Third going


13 towards Main on the nor t h side of the street.


14 . Q Franklin said that? A Yes, sir.


15 Q Did you look around? A No, sir.


16 Q You knew what he meant, didn't you'? You understood it?


17 A Why I 1 had an idea that there was someone there that he


18 didn't want to see.


Q Wh at else did he say about that? A Well, he made that


one remark, "Sons-of-bitches. "
Q Anything else? A "Let 1 s ge,t out of here I come on."


Q Well, you knew who he referred to by that euphoneous


19


20


21


22


23 title? A Well, 1 perhaps inferred.


24 Q You recognized the description, anyway? A Well, jUdg-


25 ing from the oondi tion of things there poss ibly 1 knew who


26 he meant. 1 had an idea. 1 didn't look to see, though.
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or manner.


knew there was one or more women there.


A Mythat there were some women in the automobile?


to him again 1 would like to have an answer to it.


in the night, the night that he came out there the night


of the 26th, 1 didn't see his automobile or hear it nor
said he


didn't know that he had one there excepting that he/stopped


up the road about a quarter of a mile, and heard it when it


went by, or supposed itwas it wen it went by without anr
lights, a li ttle while after he Mt there.


Q Now, if you wi 11 be kind enough to read the question


by you? A Well, that 1 couldn 1 t say?


Q Well, what is your observation of it? A Well, 1


couldn't observe. The last time that he was out there


Q On what occasion was that that you heard or observed


Q Why not? A Well, 1 thought they could tentto their


business without my interferring with them in any way, shap


Q By the way, did you observe any women inthe automobile


at any of Franklin 1 s visi ts out to the ranch? A 1 heard


them, wasn't able to see them more than to hear them. 1


impression is that it W3.S Saturday evening.


Q Was anybody with Franklin except the chauffeur or


driver, apparently, of the car, at any of his visits,


except onthis visit when some women'. voices were heard


Q And you thought you could attend to yours? A 1 try


to.
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1 I ~Last question read by the reporter.) .


2 A 1 couldn't observe it at all. It was dark and 1


3 didn t t see it that night.


4 Q Now, that is the 26th? A Yea.


5 Q Howmany times altogether did he come out there ina machin ?


6 A Well, he was out there the 4th, and he was out there


7 the 11th, and he was out there the 25th in the daytime


8 or .the 26th, 1 sh ould say •


9 Q The 26th in the daytime? A Yes.


10 Q And the 25th at night? A No, he was out there on Sunday


11 1 think that was the 26th, in the daytime.


12 Q Now, was he there three or fo1.r times? A He was there


13 tWice--he was there al together four times.


14 Q Did you observe anybody with him on any of those occa-


15 asions, these four times, except the driver of the oar?


16 A And one other time 1 heard women in the oar, one or


17 more.


18 Q Which time was that? A My in.pression is that it was


19 on Saturday night when 1 told him 1 wouldn't have anything


20 nore to do With the proposition; that is my recollection


21 of it.


22 Q And aside from that time you observed nobody in the


23. machine With him except the driver? A That is all.


24 Q Could you say whether there was or was not anybody there
'.


25 Of) not, or wouldnt t you be able to say ? A If there was


26 in the daylight on Sunday 1 didn't see them, and 1 looked
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1 right at the machine, and the other times 1 didntt see or


2 hear any oneonly the once,. anyone but the driver.


3 MR. ROGERS. That is all.


4


5 REDIRECT EXAMINATION.


6 BY MR. FREDERICKS.


7 Q Between the time, M~ LockWood, when you first reported


8 this matter to the district attorney's office, and the


9 time onthe 26 th, when Franklin came to you again, did you


10 attempt in any way to get into communication With Franklin


11 or induce him to renew his offer? A 1 did not.


12 Q Now,. calling your attention to the testimony this morning


13 a t page 211 in regard to the one who mentioned the place.


14 on the corner, 1 will ask you if you did not testify as


15 follows, being at line 11, inthe middle of the answer: -He


16 said--my impression is he said he could not get it that


17 night but he said he had arranged to have me meet him and


18 Captain White onthe corner,of Third and Los Angeles at


19 10 o'clock the next morning." Did you so testify? A Yes,


20 sir.


21 Q At the time on Sunday, the 26 th of ~ovember, when Frank-


22 lin came out to you did you know that he was coming?


23. A 1 did not.


24 Q Now, at the time when he came there on the night of the


25 27 th when the officers were there,


26 way--when you met--abou t which way you should go or where
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you should walk to do your talking, what was said "I A


who?


Q Between you and Franklin? . A Why,.as near as 1 can


remember he wanted to go back of the house, or whether he


said, "Come along out here" or whether 1 Said, 1 couldn't


state positively, but my impression is that he wanted to


go back.


Q And where did you meet him with reference to the house?


A Why, 1 went out of the front door and at first didn't


just see him and after he spoke he was over close to this


little palm.


Q' Is that the s ide or the front or the back "I A The left


hand side of the front.


Q The front of the house? A Yes, and as soon as 1 came


out am spoke to him, why, then we went around to the back


of the pIa ce.


Q And the other time when he carne out there and talked


to you about it where did you go? A Well, the first
" /


night _.'
/


Q Talked at the door? A Right there at the door.


Q Yes, but the other time? A The next time we talked


right at the corner of the house, the southwest corner


of the house.


Q, Where did you go on Sunday? A Back to the barn.


Q Back to the barn? A Yes.


Q Were there any officers there then? A No, sir.


•
J,
J


J••







344


1 Q Now, after you had talked to him bac k inthe back


2 end of the house property did he remain there or did you


3 walk away? A Which time?


4 Q The last time, the night of the 27th when you were


5 talking toore? A We walked north perhaps 50 feet to the


6 carriage driveway and stood there perhaps for two or


7 three minutes talking and then went west or in a westerly


8 direction out towards the front.
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Well now, about how long were you talking to him alto-
I


2 gether that night? A Oh, I don t think it exceeded -- not


3 to exceed ten minutes.


4 Q :Now, ,what portion of that talk did you have, in time,


5 v;hat portion of that talk did you-,ha,ve out north of the barn


6 property and away from the barn and the \nnd mill?


7 A


8 Q


9 A


10 Q


:Probably two or three minutes of it.


And what portion did you have down by the wind mill?


I should judge seven or eight.


Now then in regard to the telephone conversation


11 about asking if he should bring the big one, or the big


12 fellow, v.hatever that was,-the big one is possibl¥ the


13 expression you used. When v;as the first time tha t you


14 got any information that lea you to think that Darrow was


15 coming out ' there that night, Monday night tho 27th?


16 MR ROGERS: I ob je ct to that as already gone into on direct


17 examination.


18 I1R F?EDETIICKS: Yes, but it was consideraoly confused by


19 cross-examination, I think.


20 MR APPEL: Mr Fredericks, see if it was not what he said.


21 He said that when Mr Franklin told him that he might bring


22 the bi gone, or words to that effect t that he the n thought


23. he meant rIfr Darrow


24 ME FR::3 D:sR I CK S : I want to know if that It~~s the fir st time


25 you had any idea that DAiHHWt was coming out there that night?


26 A Yes sir.
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1 Q.
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And what time in the evening was that. Mondaw evening?


2 A Must have been 5 0 T clock or after. It was so late tho. t


3 when we went out from the booth in a few minutes we lit the


4 light on the auto.


5 Q How long was it from then until you arrived a t your


6 house and sav; the officers tlB re? A I should jddge not more


7 than an hour.


8 Q Had you any communication with any of these officers


9 between tho. t time and the time you heard over the tel ephone


10 that "the big one" was coming out? A TIo sir.


11 Q Were you 1tith me all the time? ·A Yes sir.


12 1:1R ROGERS: !.Tight not lead him too much; T don It like toJ


13 ob ject. but it is well not bo be putting \'ID rds in h:is mouth.


14 T.m F?EDETIICKS: State whether or not the arrangements with


15 the officers to be out there that night were made before you


16 heard anything about the T1big one" coming out? A Yes sir.


17 MIl FREDERICKS: That is all.


18


19


20 BY r:r: ROGE?cS:


R~CRO SS-EXAEIlIATIon


21 Q Mr Lockwood. Captain Fredericks called your attention


22 to page 211. I suppose for the purpose of shm-:ing how accu


23 rate you are about tirre. You sai d that you tes tified t1lis:


24 ~He said. my impression is he said he could not come out that


25 night. but he said he had arranged to have me meet him atd


26 Captain 7lhite on the corner of Third and. Los Angeles at







1 10 0' clock the next morning 'f • yBu have just said that is


211m F:ZEDETIICK3: Ho, he said that is wr.a.t he testified to.


3 !iI2 ROG~RS: He said further clOVin the page after seeing the


4 article in his paper, 11 Just state what he said. A He said


5 Captain White was all right and that he had made arrangement


6 for him to meet us in the morning at 10 o'clock at Third and.


7 Los Angeles" • You so testi fi ed just now. !rov~~ I want to ask


8


9


you if you didn't testify this way at the preliminary exomin 


tion of Franklin's case No. 1124 --


10 TfIE O:HB T : Mr Rog ers" you ha-ve not ba d an answer to your


11 last question.


12 I.ffi APPEL: We are simply repeating to the wi tness what he has


13 just testified.


14 MIt FORD: Just making a speech.


15 LiE APPEL: Ho , we are not making a speech.


16 THE C01JTIT: Lines 22, 23 , are you a s king a que s t ion in


17 regard to lines 22 and 23? I am asking I,~r Rogers if he is


basing his ques ti. on on the content s of lines 22 and 23 and
18


19 24.


till TIOGERS: I have read it to the witness because Captain20
Fredericks


21


22 TEE 00lJRT: I understood you to state a question on those


lines, and are you basing the question on it, or are you not?
23


1m ROGERS: No sir, I am not. Now my question is, didn't you24
tostify as follows at tho preliminary examination of Franklin


25
in that respect, page 28: "Q lias anything said abont his


26







1 having any other person vdth him at Third and. 10s Angeles?


2 11 Why, he said he had made arrangements with Captain 7mite


3 to moet hir(~ at thRXED a quarter to nine at Third antI Main.


4 I told him again 'that I didn't li~e the mixing up of White in


5 the business, but finally we agreed that it was to be Third.


6 and 10s Angeles. Q That was all of the conversation that


7 you had that night? 11 That is all. Q Did you meet Captai


8 I7hi te the next morning? A About a quarter past nine.f!


9 Did you so testi fy?


10 MR FRKJE?ICKS: Just a moment. I don I t under stand. Doe s


11 the question "did you so testify at the preliminary examina


12 tion", v;-hich is read?


13 IUR ROGERS: Yes sir.


14 Tvffi FREDERICKS: The fir'st questi on lT Did you so testify in


15 the examina tion thi s morning' , as ~as read " ?


16 I,m ROGERS: The 6i tUB.tion is th is: Mr };'rederic~s on redir ec


17 examination


18 . l-im FREDETIICKS:. I am asking what the question is?


ME ROGERS: I will reply in my o~n way ~~th his Honor's


permisnion. Captain Fredericks brought up the page 211


\,,-herein the witness made this statement, that Franklin sai d


he had arranged to have Vlliite at Third and Los Angeles at


19


20


21


22


-Smth3. 10 0' clock. I didn't ~are anything about it and hardly


24


25


26


cross-examined the witness about it, although I have this


right before me, but he sought to show how accurate your


memory was and to show he testified this morning it
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1 o'clock he had arranged to meet at that time. I ~ant to


2 show wham he testified at the preliminary examination he


.3 didn't say any such thing; he said a diffe~ent thing.


4 I!R PORD: Objected to upon the ground it is not recross


5 examination.


6 IJR FR~DSRICKS: It doesn't seem to me my objection calls fo~


7 any such an explanation. I simply wanted to know 'what this


8 question incuded. Now, counsel could have said it 'included


9 both this »r only one so the witness may know what he is


10 asking about.


11 THE COURT: I interrogated Mr Rogers before he founded his


12 questi on, whether he included that part and he said "Ho",


13 and he then proceeded to frame the question upon the matters


14 that he read from in the preliminary examination. I under


15 stand that that is the questi on now propounded to the witnes


16 is t hat correct, Mr Rogers?


17 r.m .U'PEL: Whether he so testified at the preliminary


18 examination.


19 THE COURT: You may answer the question.


20 11 I did. I ~ould like to explain. The first thing when


21 I came on the stand I testified that I was mistaken in re


22 gard to that date, and corrected it this morning on the


23. ctand that way.


24 1ffi ROG3RS: Corrected wlat you said here yesterday?


25 A Yes sir, in regard to that hour as giving my reason for


26 it, remembering that I came in the car with Mr Van Fleet







350
1 early in the morning.


2 Q You didn't correct what you said at the preliminary


3 examination?·


4 MR FREDERICKS: He doesn't need to correct that.


5 A This is correct~


6 lrR ROGERS: That is correct, the preliminary? A Yes sir·.


7 Q And what you said yesterday ,,;as not? A I corrected


8 it this morning.


9 Q Thatis wlmt I am getting at. So yesterday you repeated


10 twice,did you, that what Franklin said to you ,,;as at ten


11 o'clock? A I ~~s mistaken.


121m FORD: Objected to upon the ground it is not recross-


13 examination. Now, the counsel on the redirect has not gone


into this matter.


THE COURT: It has been asked and answered.


former admonition, we will take a recess for ten minutes.


Gentlemen of the jury, bearing in mind yourTHE COURT:


ask him any more questions.


IJR PRE~E~ICKS: That is all.


ME FORD: The Court will be here forever see-sawing back


g.nd forth, unle ss we presume the recro ss-examination wi 11 be


confined to the redirect examination.
on


1m APPEL: We want to kno~which side the preponderance lays


here-- we want to know· whether he said yesterday.


THE COunT: All right, gentlemen.
Unless


1ill ROGERS: He changed his testimony agai n; I don't care to
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louder.


BY 1m. FORD.


DIRECT EXAMINATION


Private detective agenc~.


Please speak a little


F RAN K LIN,H.


What is the answer?


B E R T


Q What is your name? A Bert H. Franklin.


Q How old are you? A 45 years.


Q Where do you reside? A 812 West 17 th Str ee t, Los Angele


Ci ty •


Q California? A California, yes, sir.


Q And what is your occupation? A


MR. ROGERS.


I


on the Home 'Phone, Main 5~2 on the Sunset--Main 386~


Q Main 3862? A Yes, sir.


Q 1 hand youa document which has been introduced inevidence


a witness called onbehalf of the People, being first duly


sworn, testified as follows:


/


and which is marked People's Exhibit 6. 1 attract your


attention to the pencil writing,"Main 3862 and A 4899".
~~•.• _. '11'"1


Are those your telephone numbers? A Ye~ sir •


Q And in whose ha1ldwr i ting is th at, if you knov{?


(After recess. Jury returned to the court room.)


A Pr ivate de tee tive agency.


Q BY MR. FORD. Where is your place of business? 531


Cha~ber of Commerce Building, this city.
~_. ....-.


Q And what are your telephone numbers there? A A4899
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sir.


Q You wrote it? A Yes, sir.


Q How long have you been in business in the Chamber ~f-'----'"


Commerce Building in the private detective business,


A About the 15th of May, 1 think, of this year--191l.


Q Since what date? A About the middle of May, 1911.


Q Previous to that time, M.J; Franklin, in what business


wer e you engaged? A I w~s in the office of the United


States Marshall immediately preceding that time.


Q And how long had you occupied that position? A A littl


over five years. 1 left the United States Marshall's


off ice the middle of June, 1 went into the Chamber of


Commerce Building the middle of June.


Q And in what capacity were you connected with the United


States Marshall!s offi oo? A A deputy in that office.


Q You were five years, you s'~ , approximately? A Yes,


'Q Previous to that what was yoU' business? A 1 had


charge of the criminal investigations in the sheriff 1 s


office in this county.


Q Under what administration? A W. A. White.


Q And how long did you occupy that position? A Three


years ans six months and 15 days, 1 think.


Q Previous to that, your being inthe sheriff's office,


what was your occupation? A Contractor and builder.


Q Here in kls Angeles? A Yes, sir.


Q And how many years were you engaged in that business26


25


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







A Car-


353
1 Los Angeles? A About three years.


2 Q Previous to that What business were you engaged in?


3 A.l was in the office of the Street Superintendent for


4 about foUr years.


5 Q Under whose administration? A John H. Drain.


6 Q Tha t is the Superintendent of Ci ty Streets in Los


7 Angeles , California? A Yes, sir.


8 Q And previous to that what business were you in?


9 penter work •


10


11


12


Q For yourself or for others? A Both.


Q Here in Los Angeles? A Yes, sir, most of the time.


Q And during how long a per iod were you engaged in that


13 business in Los Angeles previous to your coming into the


14 City Superintendent of Streets office? A 1 came here in


15 April, 1886; 1 went into the street department about 15 or


16 16 years ago.


17 Q Do you know Clarence Darrow, the defendant in this case?


18 A 1 do.


19Q When did youfirst meet him? A 1 don't know the date,


20 1 think it 1f~S during the first of June, 1911.
................."


21 Q Was it before you opened the private detective agency?


22 A 1twas.


23 Q About how long. before you opened your agency? A Perhap


24 two weeks •


25 Q How long after you qUit the ~arBhalllB office? A 1


26 think it was befor e, jUs t be fore.
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1 Q On what date did you quit the Marshall's office? A My


2 resignation was accepted, 1 think, on June 14th. 1 am


3 not sure. If you will allow me to refer to data 1 have


4 here 1 can tell you.


5 Q A memorandum made by yourself? A No, sir.


6 Q Made under your direction at the time? A No, sir, it


7 is the acceptance of my resignation.


8 Q Where did you meet Mr. Darrow 1 A In the office of the


9 jailer of the county jail in this county.


10 Q Who in troduced you? A Job Harriman.


11 Q How long have you been acquainted wi th Job Harr iman?


12 A About four years.
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6


7


8


Q When' did you next meet Mr. Darrow? A Where or when?


Q When? A 1 think it was the 29th day of June, 1911.-
Q Did youenter into any business relations with him at


1 did not.A


".'..-.-'~'-'-"--_.---
in this county, some members of it.-...,"-~-."'''' ..~.''''',.~:--------.


Q What was said and done inreferen ce to that


.- I
J I


+'-'-'l~~'" ,f
lIlat t er betw e til I


you and Mr. Darrow? A He told me who he wished me to ------....!


investigate and 1 immediately left and started to work. 'I,


Q Did you make any arrangements with him at that ti~e \
I
}for compensation?23,


24 Q How long were you engaged inthat work? A Possibly ten


25 days.


26 Q By whom were you paid for that work? A


18


19


20


21


22


9 that tirr,e? A 1 did.


10 Q Where did you meet Mr. Darrow then? A In the off ice


11 of Job Harriman in the Higgins Building.


12 Q Who else was present besides yourself and Mr. Darrow?


13 A Mr. LeCompte Divis, Attorney-at-law, Mr. Herriman and Mr.


14 Darrow.


15 Q What was the business Entered into between you and Mr.


16 Darrow at tha ttime? A Mr. Dlrrow engaged me at that---- -_._--.".
17 time to investigate the grand jury that was then







1 cult to answer, Mr. Ford.


2 Q Were you employed by Mr. narrow personally?


3 :MR • HOGERS. 1 sug ges t that is a concluB ion and opinion.


4 THE COURT· 1 t is.


, "


After you had concluded that work did you have any


BY MR. FORD.5


6


7


Q


Q Personally? A


Q


By whom were you employed?


Yes, sir.


A By Mr. Darro


v
!


12


13


14


Q Were you employed at that time by Mro Darrow?


Q Personally? A Yes, sir.


Q at'ate fUlly what you wer e employed for.


MR. BOGERS. 1 thihk that ought to be by way of a state-


15 ment which was made, or conversation. 1 do not think


16


17


18


19


20


21


22


, 23


the witness should give us his conclusions. 1 object to


it as a conclusion or opinion.


MR. FORD. 1 will withdraw it and put it in this form.


Q Did you receive any directions from Mr. Darrow as to


what your duties were? A Yes, sir. _~_ '-..... I


Q Tell the jury what he told you at that-tifu~··A--M2/


Darrow said he wished to errploy me to investigate all


members of the county term trial jury that were in the


I
!


f
I


I
I
l
!
(


{


24 box.


25 Q IS that all that was said upon that subject? A No.


26 He told me just what he wanted to find out about
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I
!
\


give me any directions, we discussed that proposition,


August.


Q When did you start to work upon that proposition?


A lrnmediately •


Q Mr. Darrow give you any directions as to the manner in


which you should approach the people? A No, sir, he didn't


Q Anything else in reference to the jurors that you can


recall? A Not at that time; no, sir; not that 1 remember


Q Those directicns you received in August? A Yes, sir,


1 think it was in August, about the 9th or 10 th of


gate the financial standing? A Yes, sir.


Q The wealth of prospective jurors? A Yes, sir, their
_--ro'


financial condi tion, their property, and the bank at which


they did business, if possible.~


members of the jury.


Q Just state everything to the jury that he wanted to )


find out. A He said he wanted to find out the apparent (


'age, the religion, the nationali ty, who their attorney I
I


was, what the feelings of the jury were toward union labor; 1


\
what the feelings of the jury and the opinion of the jury I


were in regard to the explosion at the Times Building; r
I


the opinions of the members of the jury as to whether the I
the ·----~I


Mcllamaras were gUilty of l crime wi th whibl). they' were I
!


charged.


Q Did you receive any directions from Mr.· Darrow to investi-
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though.


Q When did you discuss.that? At the time of your


employment? A No, sir, at a subsequent date.


Q When and where? A In his office inthe Higgins BUild


ing.


Q Who else was present? A Mr. Harriman and Mr. Darrow, Mr.


McNutt might have been but 1 am not positive about that.


Q Just state what the discussion was at that time, What


was said by each of you as near as you can remember?


A In regard to what?







, 359
-,


1 In regard to anything connected with the jury?
'\.


"


2 A Well, in regard to wha~, I ms to do?
'"


3 Q Yes. A He asked me oat tli'at time how many men it would


4 take, how long it would take; abou t what the cost would be,


5 whom were the best to employ and to the b est methods of pro


6 ceeding. ~~ narrow said,that in his opinion it would be


7 better first to intervi ew the neighbors of the prospective
""""--'


8 jurors. I disagreed vrlth that, and told him that I thought


9 the best method to proceed would be to have the operato~s


10 I intervi ew the jurors personally, as far as possible, and __I
~~ :f n~tt:a:n::::::wu:::?vnfe or children. \


13 ~ffi ROGERS: I suggest that is a conclusion or opinion. I


14 I think that should be avoided with this witness. \
~


said by ':..'!T Darrow in referenc e to the method of proc edure


Vlhat vas said -- what was finally


with regard to investigation of the jury?


15


16


17


THE COURT: Wi thdraw it.


A


I
i
!,
1
i


~Jr Darrow told I


18 me to follow my own method.


-------


And after they were typewritten vmat did you do


You employed men? A I did.


To whom did these men report'? A To me,personally.


What did you do wi th the reports? A T had thenn type-


And proceeded to make your investigations'? A T did.


NOW, what was said vr.i.th reference to compensation?


Not anything.
~


No final arrangements nade at that time? A Never was.


26 written.


"
,Q
I


19 Q,


20 A


21 Q,


22 Q


23 Q


24 Q,


25 Q,
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Plac ed in a book and given to 'IIIT Darrow, one copy to


2 1~r Darrow, one copy to "orr Scott, one copy to '1\~r Davis,


3


4


5


6


7


one copy to 1','!T 'tfarriman up until about 50/~ of the jury were


obtained, and then Mr Darrow told me it was not necessary---..-;.;.._.~.~'--,--.~.,-,.~ ..".""'"'''' '~.'~"-"._._"-'-_.',
to make an~J::e..-th~n_-::!-~~--..c~es.


~ Vfuere did you get the names of these jurors? A wel~,
t


I don't think I can answer that question, 'II.~ Ford. I can


8 tell you vmat happened.


10 County Clerk and asked one of the deputies if it was possi


11 ble to procure a copy of the names of the jurors that were


12 in the box. He told me yes. I told him that I wished to mak


13 a copy of them,and told him that I would send somebody ther


9 Tell us what happened. A I went to the office of .the


gave me a copy ,of the jury.


Q And what \~s her name? A ¥arie Tyson.


after them at a 'later date. I employed a stenographer,


sent her to the office of the County Clerk and she later


yes sir.


In "vVhat :m.nner were you paid? A By ch eck.


By whom were you paid for this work, "!I'r Franklin?


,
Did you ever receive any money from him,other than by


A


t
A Mr Darrow. I received I think,one time, perhaps twice, f


a ch eck from Harriman wh en 1n" Darrow VlaS not pr es ent. j


~ And the balance of the times you were paid by ..",r Darrow {


Q


14


15


16


17


18


19


20


21


22


23.


24


25 check? A Yes sir.
J


26 '\hen and Where did you first receive money from him,


other than by check"
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1 A I received $500 in cash from H'r Darrow, but I cQuldn't


2 tell you the date.


3 Q, What month? A I think during the month of October,


6 that day? A No sir.


4 about the middle of the !p.onth.


5 Q, Jfad you ever received any money in cash previous to


Q, How much had you been paid up to that time?7


8 A Up until that time -- be impossible for me to tell,


9 ],n' Ford, from memory.


10 Q, Well, When did you first draw money from Mr Darrow for


11 your services on this jury matter? A I couldn't tell you,
_~.... l


him for it, and he gave it to me.


without consulting my bank book and you have that, I believe.


i
I
!


l
,~


I:,That :is rather leading.


Q, And 'Nhenever you wanted money to pay them you went


over to the Higgins Building and got it?


the Jl'iggins building or from your office?


Q, Vfuo paid the men who were employed by you, 'Mr Franklin?
r- -


A I di~ thaj; is it came out of my account. I didn't -al--..-,--,J!


ways pay them personally. lIJrs Franklin paid them part of (


the time ,:;':;:YSeldom. I
From what place did your men work, from the offices in \


A From my offic e. {


_~~_._._, "_.'X.~
'm FORD: probably it is. I withdraw it. How did you get I
the money to pay them? A I went to '1'fr Darrow and asked \


.~,;.-.---4 \


MR ROGlZRS:


12


13


14


15


16


17


18


19


20


21


22


23


24


Ask you any questions as to the number of men employed?


I don't think he ever questioned me in regard


25 Q,


26 A







362
1 at all, in that way.


2 Q. Did you ever receive any money from him for any other


3 purpose than that of paying yourmen? A Yes sir.


4 Q. Vihen vas the fi rst sum you rec eived from him, and where'?


5 A For other purposes than that?


6 Q, Yes. A On the 6th day of October, 1911.
""'"--~.........----..~.,..--~ ... _....


7 Q. How 'much did you receive from him on that day.


8 A I received a check for a thousand dollars. ~


9 Q. Vfuere was he when he gave you thechecks? A In hi s


10 offic e, his own 0 ffic e in the Higgins building~


11 Q, .And at what time of the day'? A Impossibl e for me to


12 state, but I thikk in the forenoon.


13 Q, Did you at that time have any discussion wi th him as to


14 the purpose for which that thousand dollar check was to be


15 used? A Yes sir.


16 Q Was that the first time you had discussed the purpose,'


17 in reference to the matter for which you had received it? .,


18 A


19 Q.


I don't quite understand that question.


I withdraw it. Did you ever discuss the question of


20 bribing jurors wi th 'I.~r Darrow? A Yes si~~'~ ''j /
""-"'j ... '''.-.' . ,.


21 Q, Was that the first information,on the 6th of oct'obet'?


221m ROGERS: That is very leading•.This .. witness ought


23 not to be led.


24 THE COURT: Obj ection sustained.


25


26







'5-Smi tq IiIR FORD: When waS the first occasion you discussed the


2 question of bribing jurors? A The first time Nr Darrow


3 and I had any conversation -- ~~~_t.ion·"in"rega._r_d_'!"'1


4 to bribing jurors, was on the 5th da .0 Q.c_to.ber-r-_1Ql1. _


5 Q Who was present? A Hobody but himself and myself.


6 Q And where waS that? A On Spring Street between First


7 and Second.


8 Q On the street? A Yes sir.


9 Q On which side of the Street? A West side of the Street.


10 Q Just tell the jury what was said at that time with ref-


11 erence to that matter? A


12 Judge Mcnutt and Joseph Scott, but I am not sure, coming out


13 of the Bryson Block on the corner of Second and Spring. I


14 spoke to them all, and Mr Darrow and I walked away by our-


15 selves north on Spring Street; the ~est of them following


16 leisurely behind. Mr Darrow made the remark it was time


Pete 17 for us now to get busy with the jury and tha t he wan ted to


see me and talk over the matter in regard to Mr Bain.! That
18


j
!
i


\
n t I.ii or twen y years,


5)( -
20 Q


think.
21


is all the conversation that we had at that time.
19 personally .


How long did yo£lknow Bain? A


Q Had you ever worked with him? A Yes sir.
22


Q Do you knoVi \\hat his business was? A Yes sir.
23


Q What was it? A Carpenter.
24


Q Did you work with him as a carpenter? A Yes sir.
25


Q Had you ever made a report on Bain to IJr Darrow?
26
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1 A


2 Q


3 Q


Yes sir.
~('


When and where' A I couldn't tell you v.hen.


Well, approximately how long before this conversation


4 on October 5? A Sometime during the month of .4.ugust, I


5 think.


Do you recall the place where th"e conversation ocm rred


6 Q


7 Q


1911? A Yes sir.


mI d.iscussion, t>as it after or before you had made a rep ort,


or delivered a ~ritten report? A I couldn't tell you, !,~


Ford, because I d.idn't read all of those reports, you


remember;all those conversations were


I made it by copy.


In August 1911,
(


(


personal~


Q


in his office.
)


A Yes sir. l


Where I made my report?A


Oh, I didn't make a report to himA


About hoVl long before the 5th of October was the first


Where which conversation occurred?


All of them were in his office?


Well, ~hen. was the first one you recall? A I can't


Yes.


Did you have a talk wi th Mr Darrow about Eain g A Yes


Prior to the 5th of October? A Yes sir.


When and where'r A Oh, on divers 0 ccasi ons.


Q


Q


Q


Q


Q


A


Q


sir.


concerning Mr Bain?
8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


Building between you and ~r Darrow about Robert M. Bain?


understand; there was something over sixteen hundred of them
23


24


25


Q 711Ja t was said on this first oc casion in the Higgins


26
1m. .AP l' EL: I 0 bj ect to that as incompe tent, irrelevant an







1 immaterial, hearsay, has nothing to do with this case; upon


2 the further ground. no foundation has been laid for the


;
!


3 introduction of this eVidencejthat' the declarati. ons of the
/


4 defendant and the declarations of the witness in regard to


5 Juror Bain are immaterial at this time.


6 I.m FORD: It is true. your Ronor, no foundation has been


7 laid as yet, showing the connection of the defendant Darrow


8 with the bribery of Lockwood, 'which is the case on trial. -


9 but we avow our intention of connecting the testimony with


10 that and have only adopted the order and time for convenienc .


11 It is a matter discretionary with the Court, the same as


12 all of our testimony has been.


1,2 APPEL: I ask an excepti on.


THE COURT: Objection overruled.


ITe object to any leading questions at this time,


The first conversation I had ~ith Mr Darrow in regard


APPEL:


But the first conversation wi th :Mr Bain at all, is what


Did you ever inform the defendant that you ..,.-ere per-


if your Ronor pleasc, and ~e do not VQsh to repeat tile same


Did you ever ·discuss Bain's qualifications ~ith


objection I made a 1,\"111le ago, and I sUIlPose all rrattcrs a.r


sonally acquainted ~ith Robert'Bain? A Yes sir.


to paying Mr Bain bribe money was on the morning that he---- ..- ..::::;;'--


I want to get at? A It is impossible for me to state. l~


gave me the check.


Ford.; I couldn't tell you.


A


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 things concerning conversations between the witness and 1~


2 Darrow, or alleged conversations, or any acts o:f the v.it


3 ness or of the defendant Darrow, in respect to Bain, will


4 be deemed to 'be 0 "oj e6'ted to upon each and all of the


5 grounds stated in the objection I made to the fiist qaestion


6 propounded.


7 THE OOliRT: It will be received subject to the same 0"0-


8 joction and the same ruling, and the same exception,'


9 unless the District, Attorney protests against that order,


10 and it will be sounders tood.


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







A 1 told Mr. Darrow that 1 knew Mr. Bain, knew him very \


well, that 1 thought llr. l3ain would be a poor juryman for I
the McNamaras, that 1 knew him so well that 1 thought he


to Bain


16p 1


2


3


4


5


Q
.~:)~.6",. I.


What was said between you and Mr. Darrow with reference


pr ior to th e 5th day of Oc tober, 1911?


an acceptable juror for the defense.


6


7


was prejudiced against union labor and would not make
/'


8 Q What did he say in answer to that? A 1 don,t think


9 he made anyanswer to that, 1 don't remember now.


10 Q Did you have any further discussion up to the 5th
other than


11 of October,/the one you have just told us about? A If


12 my memory serves me rightly, we discussed that several


13 times on numerous occasions.


14 Q What did you tell him about your personal acquaintance


15 wi th Bain? A 1 told him 1 knew him very well.


16 Q Did you tell him anything about Bam? A He asked me_--t-I


17 if 1 could talk to him and 1 told him 1 could, 1 told him


18 that on numerous occas ions •


19 Q Did he tell you what you should talk about?


20 MR • APPEL. We certainly object to that as leading the


21 witness, your Honor.


22 MR • JroRD. 1 withdraw the question.


23 Q Did you, previous to the 5th day of October, 1911, say
>


24 anything to the defendant, Clarence Darrow, about the


25 financial condition of Robert Bain?


26 MR. APPEL. We obje ct to that as lea~ing, in addi tion to







c ial condi tion of Robert Bain?


MR. APPEL. 1 move to strike thl:t out as a mere conclusion
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--.-r/
I.


\


{
l
'fr,


that 1 remember.


Q' Tell us what was said between 'yeu and Clarence Darrow


on the 6th day of October in reference to this matter?


A 1 came there, 1 came to his office, 1 am certain it


was before 12:60 o'clock. Mr. Darrow said, that, "We have


been talking the matter over and have decided that $5,000


would be a proper amount to pay to th e jury, for jurymen. It


Q Y'es_


MR. APPEL. The same objection.


THE COUR T. It is leading?


MR. APPEL. Yes, your Honor.


MR.. ROGERS. 1 think this Witness ought not to be led •


THE COURT·. Objection overruled.


A Not any conversation in regard to his financial condi- ,(


tion before the 5th day, or the 6th day of October, 1911,


MR. APPEL. The same objection.


A Before the 6th of October?


the other objections.


MR. FORD. Directing his attention, it does not lead


him one way or the other _


THE COURT· Objection sustained-


Q BY MR. FORD. What conversation, if any, did you have


With reference to the firancial condition of Clarence


Darrow--or With Clarence Darrow in reference to the finan-


/


1


2


3


4


5


6


7


8


9


10


11


12


]3


14


.15


16


17


18


19


20


21


22


23.


24


25


26
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1 of the witness and not responsive to the question. He


'2 was asked wha t was said at that time.


3 .MR • FREDERICKS. That is what he.__\!.as_.narrating.


4 THE COURT Are you stating what was said?


5 A To the best of my abili ty, y_~_f:1,._sir 11


6 .MR. APPEL. If your Honor reads the question,-~he_saY't,


7 'We have decided".


8 THE COURT. He says now he is. stating what was said.


9 MR. APPEL. He is mistaken about it.


10 MR • FORD. Will you read the answer?


11 MR • DEHM. He said, "They had decided."


12 !vIR. APPEL. Well, 1 didn t t hear that por tion.


13 MR. 'FORD. Read the answer.


14 (!nswer read.)


15 A tA,OOO to go to the juror and $1,000 to myself. ""Z---,.-.--..._-_ ...,.",~",...--.."


16 Q BY MR. FORD. Well, give the rest of the conversation.


17 A 1 asked him if he wanted me--he then asked me what 1


18 thought about Mr. Bain. 1 asked him if he wished me to see


19 Mr. Bain along that line and he said yes, and asked me if-l


20 thought 1 could get him. 1 told him 1 thought 1 could,


21 that Mr. Bain was the kind of a man if he didn't wan t to go


22 in that way he would come out and tell me so and that would


23 be all there would be to it. He said, It All r ightl, 1 \'1i 11


24 give you a check for $1, COO; It he turned to


25 wrote the check and handed it to me and 1 left


26 Q Do you remeffiber on what bank that check was drawn?
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1 A I donI t know, no,. 1 know where 1 depoei ted it.


2 Q What did you do Wi th the check? A 1 took it to the


3 First National Bank and deposited it there to my credit.


4 Q Did you make out a deposi t slip?, A 1 have no inde-


5 pendent recollection of it, but 1 presume 1 did.


6 Q 1 will ask youto look at this slip and state whether


7 or not you ever saw i.,.t before.


8 MR. APPEL. We object to that as incompetent, irrelevant


9 and immaterial for any purpose.


10 THE COURT. It is until coune e1 has seen it.


11 -.W. APFEIli' No, y O'm!' HOIlet'S 'e-l2 il Sti1'268 e h .F-i:6e;A.~~~1iie---ft 'i


12


13


lL!
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25


26







3777-Smitll 1JR ~4.:PPEL: Your Honor,auppoeehe identifics·it.


2 T-1R FenD: I will i den ti fy it before I introduce it.


3 bffi .~PEL: ~hatever he did himself is not connected ~ith any


4


5


6


7


8


9


10


11


12


lX
13


14


15


16


17


18


19


20


21


22


23


24


25


26


matter. This is his o~n affair. Suppose he testified that
. that .


he gave 1m! money to me, that wouldn't be any evidence agains


the defendant. It is an independent act not connected ~~th


the defendant. Your Honor laid dOYln a rule here and under


that rule only that which is 'attributable to the defendant


and not tile mere idea of his co-conspirator is admissible


in evidence. Any matters of conspiracy -- a matter of


agency in civil matters is just about the same. Now your


Honor couldn't be bound by the acts of your agent, not in


the line of his agency or the authority conferred upon him.


It is ,only." those acts in pursuance of. the object of the


agency that will b ina., your Honor. You give a. man a


thousand dollars to go and buy a lot here and he goes and


deposi ts it in the First Ua tional Bank, the fact that he


made a slip to deposit there is not a matter that binds


this defendant in the least. It is not vdthin the agency.


ml FRED~ICKS: But the vdtness has said, jrour Honor, that


this defendant gave him a thousand dollars to be used in


the furtherance of this conspiraciiT. Now, this is the


thousand dollars we are asking the witness about, and cer


tainly we have a right to trace that thousand dollars. It


is one of the steps.


I,IR ROGERS: Of course we understand how a man KG undoubt d







1 ly was going to use bribe money would take it over and


I, .


2 deposit it in the bank.


3 MR FORD: We object to anything like that.


4 T\m ROGERS: And we think the deposit slip is .immaterial,


5 and self serving.


6 MP.. EDP]): If the Court pl.ease, I think the proposi tion is


7 so siml)leI am surprised counsel ~s :r:'!1is'ing the point even.


8 This wi tness has testified to an arrangemen t made v;i th the
accordance


9 defendant which he started to carry out, in lmMi3:nn~ vrith


10 the defenclan~'s direction. Every act which the agent of
.u


11 this defendant -- every act which the man who conspires-
12 with him is considered the act of this defendant, and this


13 witness is as competent to testify- to that act as any other


14lperson. He took tho check of Clarence Darrow, this defend


15 ant. Is tr.tS.t connected vdth the defendant? He took it to


16 use in a.cc ordance with the defendant's direction. Isn't


17 that connected vii th the defendant? The proposition is so


18 simple that it is absurd.


I.mi:PPRL: Your Honor, it is so simple, tho other side of19
the propo sition is so simple that any man who has ever knovm


20
the first principles of evidence ought to know different than


21 entries
counsel. I undertake to show to your Honor that ±hi~gx on


22 in
the books ocf a bank, the entries made by this defendant, arc


23
not competent in a case of this kind. The fact, what he has


24
testified to has been directly attacked, ,of the defendant


25
may be given in evidence, but I say every decision in the


26







1 United States has held and I am ~~lling to state them
313


2 one after the other until this man will learn some law.


6 methods; that he must be confronted with these witnesses.


3 that you cannot convict a defendant upon the evidence of


4 anyone made in his bank and as~bstracted by him in tho


met hods: ,j or 1 eei tima tebad5 course of business for


7 and your Honor. I have the leading cases in TIo. Carolina,


8 and one is in the United States Supreme Court that has


9 held this, that where a man VIaS crarged wi th havi ng em-


10 bezzled goods shipped from one point to a.nother tha.t the


11 books of the ratlroe,d corepany whi ch show the shipment


12 was not evidence against him and the case was reversed


13 on that.


14 IJR FORD: I will wi thdre.w the question for the time being.


15 THE CO 1m T: Question withdrawn.


16 1~ FORD: You,did deposit the one thousand dollars. you


17 did testify. in the First Dational Bank? A Yes sir.


18
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26
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automobile stand at Third and Spring street, requesting


Q Do you remember who the teller was at the window, Mr.


Franklin? A 1 do not.


What kind of money did 'you receive for this check


THECOURT· Overruled.


MR. ROGERS. 1 say, may we have the sarr,e obj'ction?


THE COURT. Yes, the same objection, the same ruling and


the same exception unless the district attorney at this


time protes ts agains t that kim of procedure. So order ed.


A Of what matter do you refer?


MR. FORD- Q After you received the $500 what did you do?


A 1 went to the office, telephoned Mr. McKelvey, the


Q Wlat did you do next in reference to this matter?


MR. roGERS· The sazre objection, your Honor, as just


stated to this wh ole line of testimony.


THE COURT. Objection overruled •


A Currency.


MR. FORD. Q And wha¥enom1mations, if you remembet? A 1


don t t remember.


Q


Q What dii you do next? A 1 drew a check agains tit for


$500 •.


of $500 which was presented to the First National Bank?


IAR. APPEL. We object upon the grotmd that it is incom


petent, irrelevant and immaterial for any purpose whatso


ever; it is hearsay, so far as the defendant is concerned


and no foundation lam.
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A 1 think it is 300 and someQ You remember the numb~


thing.


Q That is the residence of Robert Bain who was after'eards


sworn as a juror in the lbNamara case, is it?


A Yes, sir.


him to come to the office with his machine-- he came--he


A Mr. MaKelvey drove, 1 rode', with him.


MR. FORD. Q Where was theirresidence, Mr. Franklin,


A If 1 remember correctly it is on 68th street.


:MR. ROGERS. We Crove?


was there when 1 caDle downstairs. 1 got in the machine


and drove to the residence of Mr. Bain.


Q Had you ever talked to Mr. Bane or Mrs. Bain about the


case previous to that time? A No, sr.


MR. APPEL. We object to that on the ground that it is


inconIpa-i.ent, irrel3vant, immaterial and no foundation laid;


that it is hearsay so far as the defendant is concerned.


You haven't proven--


THE COURT. Overruled. Answer the question.


MR. FORD. He haa answered the question, No, sir.


THE COtJRT· Read the question 0


(Last question and ans"wer read by the reporter.)


Q m.. Ford. When you arr i ve d at th e house of Mr. Bain


state what occurred? A 1 went to the door, either knocked


or rang the belir, 1 don't know which. There was no


1 knocked three or four times and not receiving response
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21


22


23


24


25


26
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1


2


3


4


5


6


7


8


9


10


11


12


13
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25


26


went to the first house east and inquired of the lady if


they knew where they were. She said she didn't know but


she thought mrs. Bain was over on the firs t street north,


naming the residence that 1 have forgotten at this time.


That was all that was said at that time and 1 got back


in the mch ine and came down town.


Q Did you retur n to the resideooe again that day? A 1 did.


Q When? A Sometime inthe afternoon.


Q What:occurred at that time when you returned? A 1


got out of the machine, went to the door and knocked.


1 didn f t get any response and 1 went aroum to the back


door and knocked and still did not receive any response.


1 came to the front and Mrs. Bain was at the window and


asked me what 1 wanted, and 1 told her that 1 wished to


speak to her; stepped up to the window and told her who


1 was.


Q Jus t state what you said-


MR. APPEL. Objected to upon the ground that it is in


competent, irrelevant and immaterial for any purpose


whatsoever; hears~y and no foundati on laid.


I4R. FORD _ 1t is a declaration of the wi tness made in


furtperance of the conspiracy entered into at that time


between him and the defendant, which has been testified


to by this witness, and which will be corroborated by


other evidence.


THE OOURT· Objection overruled..
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1 A 1 think--


2 MR. APPEL. Will you excuse me for suggesting something,


3 something that has not probably suggested itself to your


4 Bonor. Does your Honor understand that the declaratiom of


5 this man here irj trying to prove that he commi tted a crj;me


6 himself are not i.evidence of the fact that a crime was com-


7 mi tted1 That in this state or any state in the Union


8 that the evidence of the person himself when he goes upon


9 the stand and he testifies that 1 committed a crime, that


10 that doesn't prove the body of the information-- doesntt


11 prove the corpus delicti? Now, our Supreme Court has


12 s aid this in about 50 or 60 cases --these gen tl emen


13 know that very well, that--they ought to know--if 1 go


14 upon the stand and state 1 went down here and killed a man.,
if


15 1 murdered a man,/there is no other evidence of that fact


16 that the jury cannot conviot; 'cannot say that that man


17 was murdered. Now, can it be possible that this man may


18 be allowed to testify here that he commi tted a crime him-


19 s elf for the purpose of laying the foundation thereafter


Now, yourto introduce evidence as against Mr. Darrow?


21 Honor, these questions are questions vhich will arise all


22 through this trial and it would seem to me that the logical


23 way to try this case would be to start first to prove


24 that this defendant did commit the principal crime men-


25 tioned here intte in forma tion, inthe complaint, have him


26 prove that, then it is competent, if your Honor insists


20
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1 that your ruling you made the other day is correct, then


2 these collateral circumstances, if your Honor is right


3 upon the law, your Honor may admit them, but first there


4 must be an absolute connection between this defendant and


5 the commission of the principal crime,
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g.S'mtth1 and show that connection, it will be impossible -- it will be


2 absolutely impossible to prove upon the uncorroborated testi


3 money of an accomplice, and here we are traveling over


4 dangerous grounds without there being any assurance that


5 there will ever be any evidence here of the connection o~
the


6 this defendant by legitimate evidence that ~ crime set forth


7 in the indictment was committed. Now, in People vs Bird,


8 your Honor, the Supreme Court of this state absolutely


9 reversed that case. There were a number of checks intro-


10 duced showing forgeries of Mr Bird, but the forgery of the


11 check upon which he was being tried was never proven, so


12 as to enable the evidence of the other checks being intro


13 duced in evidence, and the Supreme Court rever sed that ca.se,


14 and it is right and just that these discussions be had here


15 and I suggest to your Honor's mind that we might receive
I


16 here properly; that no possible injustice may be done either


17 one way or the other. When we have this case tried it


,rete 18 will be tried according to the rules laid. dov.n in the de
e,li


~\v 19 cisions, that it be tried in consonance wi th the best
do


20 spirit .to I,.iustice towards thi s de fen dan t, that his rights


21 may be respected, that he may hsve a fair trial, and we


22 have to sit here and object to these things because ther


23 is no foundation lai d. now, in a case of this kind, any


24 checks that he may have drawn, are not competent evidence


25 against this defendant. If your Honor pleaces, it is true


26 that the witness may refresh his memory from a memorandum







because I have some money in my pocket, I \';an t to bri be him"


that it was his statement to rlrs Buin, that it 'IDS an act of
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made at the time in order to refresh his memory, but in


People agronst Lanterman, your Honor well remembers that in


that case the conductor testified as to there being a pass


given to him by Mr Lanterman, an official of this county,


and that he made a memorandum of it on a piece of paper and


the piece of paper was introduced in evidence and the


Supreme Court of this State said that that piece of evidence


was.not admissible, that it might have been used as a memo-


randum to refresh the memory of the'witness, but it was' not


admissible. Why? Because made by third -.party av;ay from


~here the defendant was, that it v~s hearsay, it was just


as much as if he had said to a third party "I did th is and


that" •


IIR FREDERICKS: That is not the point now before us.


That is couhsel's very interesting lecture on the law, but


the point he is talking about now in the Lanterman case,
thore;


the check ViasA0p.:re offer to introduce this deposit slip,


we v.";v.;ithdraw: that •


1m i~PEL: I understand that, but your Honor can see the


application, any man can soe that if Mr Franklin here had


said. on a piece of paper "1ms Bain, I ""an t to see r,lr Bain


hi:J, that it vms his oVin~ ..:ir:rrrr:t declaration, that it \,,;a8


not a declaration which v;as authorized. by the defendant,


that it was not wi thin his authority to go and tell !:1rs B
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1 Ho~ can a man go upontre housetops and proclaim to the


2 world "I am go ing to bribe every juror in the :McNamara case"


3 and give it against this defcndant~ Have you no reasoning?


4 Canno t yo u connect your reasoning power .,Ii th the ma. tter at


5 issue, or do you wish to make the old argument there wa.s


no case, in which the barrel of apples had been replevined,


therefore you couldn't do that --
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The Court will listen to you very
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THE COURT. (Interrupting) You will have to address your


argument to the Court.


patiently.


MR. APPEL. 1 am not trying to study in a law class here.


THE COURT. You cannot talk that way here. The Court will


listen to you very patiently, but you cannot talk that way


here.


MR. APPEL. 1 wont repeat what 1 said twice, 1 say, this


evidence is inadmissible. In People vs Whitman, if your


Honor pleases, the Supreme Court says; (Reading) now,


your Honor has allowed evidence here by this witness of


declarations made by this witness to Mrs. Bain concerning


the Bain tr ansaction, Without there being any evidence at


all here that Lockwood was bribed by this wi tnesB, and that


this defendant authorized him to go and do that bribing.


Now, there must be evidence which will satisfy the Court an


will satisfy the jury that this defendant was gUil ty of


the offense charged in the information, before these other


matters can be introduced in evidence- Now, all the deci


20 sions. are that way, if your Honor pleases, and this is a


21 proper and legi timate way of introducing that evidence, or


22 else we may have a confusion of evidence here that we will


23 not know which is material and which is not; which was
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properly introduced ar~ which was not properly introduced.


1 submit, your Honor, that his dec larationa to Mrs - Bain


bere are hearsay, no fot:.ndation laid.
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if we do not move to strike out, of course, we do not


have the benefit of our record, and it seems to me your


Honor might exercise your own discretion in the interest


of time and saving the points that they should prove their


corpus delicti of the offense charged before they are per


mitted to prove anything else, and in the event that they


do not come within the Coffey case, within the Coffey deci


sion, then they have not proved their corpus delicti, they


If they do nothave not proven the Lockwood offense.


answer to the requirements of the Coffey case, your Honor,


they have not proved their corpus delicti, they have not


proved their offense, they have not proven any sufficient


foundation to let other matters in at all, and 1 suggest


to your Honor that it is no t a mere quee tion of or der of


proof in that Coffey case, but it is something more sub-


stan tial than that; it may go to the actual meri ts of


the action itself and it is not sufficient to prove a


corpus delicti of the offense by an accomplice, it must


be proven by substantial evidence and that which will tak. e


it outside of the do~rine of the Coffey case, and before


that is done they cannot introduce these other matters.


It so appeals to me, at any rate. 1 do not thir~ your


Honor should exercise your discretion to allow them to


encumber us with a record here Which would take us hours


togo through and move to strike out in order to preserve


our rights, and we must make the motions to strike out.
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1 1 do not want anything excluded from the jury that they


2 ought to have, but 1 think your Honor might exercise his


3 discretion in order of proof to require them to prove


4 their original case inside of that Coffey decision before


5 they go on, because they cannot introduce evidence of


6 extraneous or exterior matters in behalf of the corpus


7 delic ti •


8 MR. FREDERICKS. We maintain we have proved the corpus delic


9 ti, we have proved that Mr. Loch'Wood, the juror, was bribed,


10 that is the corpus del ic ti, and that can be strengthened


11 and corroborated."e maintain that is the corpus delicti,


'12 was Mr. Lockwood bribed, and we have introduced sUQstantial


13 testimony of that fact. SUbject to that, however, it is


14 still a mere matter of order of proof.


15 MR • FORD. There are a long line of cases, 1 am not going


16 to read them, because 1 am sure your Honor is familiar wi th


17 them, you have already ruled upon this point and in support


18 of the proposi tion that the order of proof is discretionary


19 with the judge of the trial court, 1 submit the case of


20 People vs. Donnell, 143 Cal. 398; People vs. Farenbeck,


21 102 Cal. 394 ; People va. Donnell, 105 California",. 2S2;


22 People vs- Van Horn, 119 Cal 330. People vs. Compton,


23 123 Cal. 408, and 1 have a nurrber of other decisions exactly


24 on the same point, but 1 do notseemto have them with me,


25 1 can send them to your Honor in fifteen minutes after 1


26 get back to the of fice •
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We expect to show that the bribery of LOC~loodtime.


With reference to the C~ffey decision, that is really


only a moot point before the Court at the present time,


you are not ruling upon the sufficiency of theevidence;


the main point made in the Coffey decision was that the


accomplice's testimony as to whether Coffey had actually


been gUilty of the crime alleged had not been corroborated


as required by law at that time; the law at that time


required the evidence, indepeUdent of the accon~lice's


testimony to be sufficient in itself to tend to connect the


defendant with the crime. That rule has been changed som


what by an amendment that has been passed, to Section 1111


of the Penal Code since the Coffey case was decided. 1


have the excerpts in regard to that but 1 do not believe


it is necessary for us to go into that ~t this time. The


whole matter now is addressed to .the discretion of the


Court, which has been exercised so far in favor of permitti g


the defense to' prove its case for convenience in order of


was merely one part, one incident in a system and scheme


of criminal actions on the part of the defendant, seeking


to defeat and obstruct juatice in the case of People vs.


MlJ'Namara; we seek to show that that was rrl.erel·Y: one inciden


.in the conspiracy entered into by the defendant and those


whom he had associated wi th him for the same purposes,


to defeat and obstruct justice. Now, we are:,following out


in the narrative form, in order that the jury may get at
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1 the facts as they occurred, and decide for themselves
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2 whether or not they wer e true. Finally, when the evidence


3 is in, the question as to the sufficiency of the evidence


4 will be before your Honor; if the people have not submitte


5 evidence to show that the crime was committed with referenc


6 to Lockwood, then your Honor will instruct the jury that


7 they cannot consider evidence of other crimes, but if they


8 have shown that the crime was corr~itted with reference to


9 Lockwood, then they have a right to consider all the


10 levi "dence in the case to Bee \"lhether it was the defem ant


11 i that cormni t ted the crime.
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~2-I'etel THE COURT: Mr Ford, if you Vlill give all the credit that


2 is claimed to the testimony of Mr Lockwood --


3 1:IR FORD: I beg your pardon?


4 TF~ COURT: I say, concede all the credit that is claimed


to the testimony of JlIr Lockwood, you are not claiming but
aid


what he cliu~anc1 t:1.11et the cODmission of this crime?


5


6


7 MR :roRD: Claiming who aided and abetted tt?


THE COURT: :tTr Lockwood.


No, we do not. His evidence shows that Mr Lock-


wood ih no wise ab~tted or aided, it shows he had been


soli~ited by Kr Franklin to accept a bribe on tllO different


occasions and had turned it dov.TI, that he then reported the


matter to the District Attorney's office and. that he never


solicited r,:r Franklin to corne to him at all, 1Jll.t arrange-


ments y;erc made in case I~r Franklin clid return t}'1.a t -[:ho;y


\'.'ould have detecti"V'es ready to catch them in the attempt


18
!~ffi ROGERS:


1m APPEL:
19


"17 renew his so lici tations •


He didn't telephone him or anything, did he? llo.


He didn't take the money?


rill FORD: . And the decisions in reeard to feigned accomplices
20


uncleI' any circumstances, but in this case Mr Lockwood never


is fnllv set forth in People vs Eun1::ers, the first Californi


a feigned acco~plice is not an accoEpliceAppellate en.cl


even solicited the witnesses to CODe out, but they simply
ther


waited in Sase he did return,and suppose he had gone ovor~


and in order to trap the defendant, as counsel


is clelighted to usc that 7."ord, suppose for the purpose of
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1 trapping the defendant he atteppted to a id the defendan t


2 and his associatel; Mr Franklin, in carrying out their


3 scheme, even then, under the Bunkorn' case and numero u.s


4 0 ther cases, it wo uld not bo necesst!ry to cons idcr him an


5 accomplice and he WOUld. not be an accomplice. However,


6 that is not the point before the Court at the present time,


7 and I d.o not think we are to travel outside of the record.


8 The only question before the Court is whe ther we shall be


9 allowed to proceed. with our proof in the order in v;hi~h we


10 have been doing in this case since we started. to take eVi


11 dence. Your Honor has decided in your discretion you had a


12 right to --


13 THE COUR T: This has somewhat di fferent bearings than


14 any that has occurred before.


15 ~ffi FORD: We would have been in the Lockwood case by this


16 time if we had .been allowed to proceed.


17 !.1R ROGERS: I certainly do take exception to the intimation


should do, tllat we should be subjected to this statement,


if you had let us alone we would have done this and the


other.


that when we contend for substantial rights as we believe we


IlR FORD: I apologize to the Court and the counsel for the


defense and. I ask that the jury be instructed not to pay


any attention to the remarks, and. I am sorry I did it. I


realize I should. not have d.one it.


!,2 POGERS: All right. :Let it go. I have mad.e several
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O\TIl word for it. We have to be entitled to some kind of


I have never known the discretion to be exercised to allow


with the contention and statement they are going to try a


I take his


ought not to make.


I suggest that this also might be considered. Counsel


why we have not been informed we were to be tried here for


it, and the dozen different things, Vlny we were brought here


to answer to the Lockwood matter and then for us to be met


conspiracy to obstruct and defeat justice? Why was not


that indictment brought, why wasn't it? Why didn't they ac-


suggests too t they purpose to 11rove a .conspiracy. l~ight


I inquire why the indictment is not for that .purpose, and


then they can go on. For instance, if a man is being tried


obstruct anddefeat justice is to be tried?


cuse us of it instead of getting us to come up here to
an


answer to \a11eged bribery of Lockwood's, a case \Yhich we


came here on, is not to be tried, and a conspiracy to


for iss uing fictitious checks, or for gery of handwri ting --


notice of what we are going to meet. The inClictment itself


ought not to be a mere fiction, ought not to be merely ±k~x


a ruse to get a man in here and try him on a dozen and one


different things, at least not until they have proven,


within the doctrine of the Coffey case, their main case,


them to prove a series of transactions until they have


proven the corpus delicti charged.


rm FO~D: ITe have submitted a list of decisions to the Cor
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1 which you can get at a moment's not ice, in which the matter


2 of order of proof is in the discretion of the Court, allov;s


3 it to be done before the main incident or proof is allowed


4


5


to be made.


desires it.


I will read them to the Court if the Court


I.m APPEL: Here is tho proposition, your Honor: Counsel do
6
7 not soom to appreciate the importance of this case;
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in so far as tbe ques ti. on tba t arose affec ting the proof


in respect to the main charge bere in this indictment.


Your Honor can see the theory upon which counsel hereL,


so easily prove a case against the defendant. He says


that they have proven that the crime has been committeed.


Now, his Honor will understand that the proof of M~ Lock~oo


is that Mr. FranliJin came to him on the 4th day of November.


Now, he was not a juror at that time, he could not be


SUbject to bribery. Now) Mr. Lockwood said that Mr. Fr'ankli


came to him again on the 9th day of November at that time


whatey,er Mr. Franklin said to him, that Was not a crime,


because he was not a juror. He had not been drawn. Then


your Honor please, goes on the proposition that he came


for him on the 11th again and he rejected all offer8~ Then


we jump up to the 14th and then he said here absolutely,


your Honor, that man said that he then acted under the in


structions of the district attorney, and 1 say to your


Honor right now that he could not have been a juror wi th


the matters and things to be submitted to that man th'J.t he


had disqualified himself just so much as if your Honor


were on the bench here and had a case in which your Honor


was interested pending your own department, which was


ordered to be tried by another person, and if 1 should


come, or one of the litigants, and offer youa bribe to


decide in his favor, you being disqualified to act in


your own case, you could not have been bribed, and
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any proposition that was made to him was just like making


it to an outsider that could not have been on the jury.


1 say, furthermore, your Honor, that this man was never


drawn, if you please, if he was drawn at all, until the


psychological moment came when he had agreed to go in there


and trap Mr. Franklin, and you talk about making a case


against M~ Darrow--why, they didn1t even make a case against


to:your Honor that whenever a juror is on a jury and he


acts independent of his duty as a juror, he no longer acts


as a juror, when he has diaqualified himself, that it


would be really impossible for him to be kept on the jury


when he says if he knows any facts co merning the case or


that he has learned, he is bound, under his oath, to tell


it, in open cour t, so that man could not h ave been br i bed ..


a£ter that as a juror because he could not have acted as a


juror after he went into the employ of thediatrict attorney


because he assumed the position to the case which was an-
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tagonistic to his duties as a juror. 1 say, therefore,


19 Mr. Frankl in in that respect. 1 say that when we ci te


20 decisions here in this Court your Honor will see that these


21 ~ntlemen were attempting to get eviden 03 there agains t


22 Franklin it is true, but they proceeded in a manner that


23 it made it impossible for that offense to be committeed.


24 They didn't understand that. That is Why they didn't go


25 ahead. This man 1 say became the employe of the prosecutio


26 while he waived his rights to be a juror, the mere


of being in that box, selecting the name of George N.
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Lockwood, who was.the paid hireling of the district


attorney's office--l withdraw the word paid, but he was


in the service of the district attorney, would not make a


juror. The law looks to the substance and not to the


form. It is all nonsense for a man to say he was drawn


as a juror. 1 say under the evidence so far inthis case


it is inpossible for them to make the principal case here.


Suppose, your Honor, that 1 go here in one of the


Canada cases and the strongest case is cited almost in·


every case inthe United States, that a man under takes to


bribe him thinking it was the duty of the man to act in


his official capacity concerning an act which would have


to be passed upon·by another official in his official


capacity, and although he goes and offers a bribe in the


earnest belief that he could influence his oath,
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~uror. The law looks to the substance and "not to the


Lockwood, who was the paid hireling of the distriot "


attorney's offioe--l withdraw the worp.,paid,buthe r.~s
1 '. I


in the service of the district attorneYf:would not mak~a, . ,


a man to\sa~'l1e was drawnIt 1s all nonsense forform.
,
\ ..


as a juror. 1 say under the evidenoe eo fa'rinthie oase


it is inpoosible for them to make the princi'pal case here.


Suppose, your Honor, that 1 go here in one of the


Ca~uda oaoes and the etrengeet oase is oited almost in


every case inthe United States, th~t a man undertakes to


bribe him thinking it wae the duty of the man to act in


his official oapaoity concerning an act which would have


, to be passed upon by another offioial in his official


capaoity, and although he goea nnd offere a bribe in the


earnest belief that he could influenoe his oath,
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5-Smi t11 that man had no v..ote upon the que stion and the Court


2 held he could not be bribed and there was no crime


3 committed. Now I say if any juror sitting here should


be bribed under any circumstances, and I say all conver-


It doesn't come from the lips of any witness of the


to commi t robbery, and he was abo ut to commit robbery


and ~r Slanker, the constable, goes down there and lays


A man had a tendency


That is just exactly the eVidence in this


It is just like a case that arose do'\"m here in


It doesn't come from the lips of this defendant.


delicti here.


case.


defendant.


sations which were had prior to his being draml as a
to the case,


juror were immateriall and ~all) promises to pay him and


bribe after henad dra~TI his name and after he had become


an agent of the prosecution are immaterial here, and I


will cite lots of decisions to that effect if it is neces


sary. You will gro_1':iser as you grow older, my friend.


Now, your Honor, they talk about having made the corpus


so far go into the case of the prosecution before he is


called here and becomes an agent and an arm of the law,


if he could be of service to the District Attorney and


not give a fair and impartial trial upon the evidence to


be submitted to him, but to undertake to entrap a man


whom they pretend waS committing crimes, I say that he


so far removed himself from the possibility of ever


having been able to bring the matters and things to be


decided in the McNamara case before him that he could not


Pomona years ago v;hen I was a boy.
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\


1 and put something in his pocket and in a position that the


2 man should corne down and take hi s money from hi s pocke t, and


3 the fello\... comes along and he ~liP!3 his hand and takes it.
bein a


4· Why he consented to' it ;"' ~one at that "time, and the


5 Supreme Court of this State said thero ~as no grand


6 larceny committed, because he roas led into it. There were


7 the agents of the State of California here in this case, in


8 conni \ancc' wi th Lockwood to aid and abet him and to


9 stimulate the desire of Franklin to come and 0 fier him'
~f'


10 money. Isn't that the evidence here? You tal k aboll t


11 evidence of the commission of a crime. Here is a man,


12 your Honor, with the assistance of the all powerful


doym there and he" telephones to thi s man to come to his


the commission of crime, consenting that this man should


encOtlrage Franklin in offering him that bribe for the pur-


this County, and the District Attorney had his army of


deputmes and detectives following him in automobiles down


there. rlha t did they follov: him up there for? Well, was it


to show him to Franklin? ][0, he put himself right in his


He was in the presence of the District Attorney of


He goes


by law to pre'StentDistrict Attorneyts office, entrusted


house.


pose of cproving· that the offense was cOlllr.1i tted.
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presence tn order to see if Franklin would hand him the


Vlliy? In order to lead Franklin to hrunding· themoney.


money and to make out apparently t}~t a crime had been


committed, and then you say that an offense has been


commi tted? And they say they are pri?ving the cornus
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1 ih thin case. I say that it is an absolute impossibility


2 llnder the rules of laVl' and under, the rules of justice and


3 fair dealing betVl'een man to man, professional honor, that


4 a crimcGhould be established here by srtch evidence as that


5 at once. It must be a~parent that it strikes the conscience
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of an honorable man that if I notified a man to come into


my house and comnit burglary, and I give my consent that


he shall do sO,and the district attorney ordeTs me to


go. and do it, I say that no crime has been committed under
"those circumstances, and. much more so here where the


bribery depends upon the fact whether or not the juror,
"


the person wpo was the subject of the bribery, could act


in the case in reference to w~"ich the bribe was intended


to apply. A man about to be elected Judge of the Superior


Court, not a ci tiiZen of the Uni ted States, is not quali-


fied to hold that office. Suppose, if your Honor please,


that a man is elected here next election ~no is not a


ci tizen of the United States, who is not enti tled to hold


the office, and that just about that time he is goil}g to


enter ul)On the bench or to take his oa.th of office, trl3.t a


man came around ana. offered him a bribe, and he said: ni,'lell,


I rill see about it; I am going to entrap you".
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Supposesuppose that he is disqualified from acting?


that the law says you have no jurisdiction and no right


to decide the matter in reference to 'which this bribe was


offered? Suppose that +a:~ man is holding office that doesn t


exist in law. In the Balleriano case there a bribe offered


to Mr. Craig, and they claim--Mr. Rogers was inthat case en d


Mr. Rogers had the case dismissed. Mr. Balleriano went and


offereda bribe to Craig, who ~as claimed to be an officer


of the Society for the Prevention of Cruelty to Animals.


The of~ice didn't exist. He was acting neither de jure


or,J de facto. He had no duty to perform. The law cast


upon him no duty to perform. He couldn't asBQme the duties


of 'an office that didn't exist. He was tried and con


victed and upon reaxamination of the authorities presented


by Mr. Rogers, the Cour t decided that no bribery had been


committed and no matter how much the bribe giver had in


tlnded-- no matter hoVi much he wished to do so, it was


absolutely impossible. This man Lockwood was not acting


as a juror, if your Honor please, he was acting as a


detective and as an agent of the district attorney's


office in reference to the very matter which was being


tried incour t. Could he act as a juror? The law says that


if a juror is called upon the jury and knows anything


pertaining or relating to in the remotest degree of the


matter under investigation, he must assume it,--we must


assume that that man would have performed his duty and h
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1 I ~ou~~ have disqualified himself the moment he was employed


2 by the dietfict attorney l s office, and these ar'e matters


3 which are serious.! 1 may be wrong, your Honor. 1 don't


4 assume to be able to state ab solu tely and correctly that


5 1 am correct. That 1 am right, but these considerations


6 are impressed upon my mind, and if my voice can be li·rted


7 inthe interest of a defendant and of such a man as 1 am


8


9


10


representing here, 1 ask that we shall be tentatively


heard and that we be patiently heard, and if out of the


illogi:cal and out
the


things that 1 say,of .; foolish your


·11 Honor deems that anything that is proper to consider 1


12 ask your Honor to give it that consideration and that im-


13 portance which 1 in my humble way may not be able to


14 appr ec iate •


15 MR • FORD. Now, if the Court pleae~, there is a time to


16 address the jury on matters of' that sort and to discuss


17 that question, pr perhaps on a motion to dismiss the


18 case when the prosecution is thro~, but 1 don't believe


19 that the ques t ion is per tinent to anything th at is now


20 before the cour t. It is very interesting but it is not


21 a correct s tatemen t of the law in many respects.


22 THE COUR T ~ tet, s have the ques tion. Can you refer to


23 that question '?


24 (Last quee tion read by the reporter.)


25 THE COURT. It was to that question that the objection was


26 presented. The objection is overruled. vV
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1 MR • ROGERS. Exception.


2 A 1 said, "Mrs. Bain, this is Mr. Franklin." Well, she


3 says, "What Mr. Franklin is it? Mr. Bert Franklin?" 1


4 said, "Yes, ma'am". She said, "What can 1 do for you?"


5 1 said, "1 would like to have a few moments conversation


6 'Wi. th you." "Well," she said, "1 have just--l was in the


7 bath tub when you knocked at the back door and 1 hadn't


8 anything on but my kimono," and 1 said, "Well, 1 would


9 like to talk to her a few momenta, and she lifted the


10 window and ahor tly came to the door and opened it and


11 asked me to come in, which 1 did. She then went to the


12


13


14


back door and she came back and said th at she had locked


the door for fear somebody would.come in. 1 asked her


how she was getting along. She said, "Very well." 1 asked


15 her bow Bob was.


16
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26


Said, "Getting along very nicely."
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27-Smi tIl I asked her "i'i'hero he "i'i'as working and she told me but I have


2 forgotten no", somewhere northwest. She then told mo that


3 Sl1e ViaS v;orking fery hard for 0. blind vroman, living near her,


4 getting subscriptions to the Lo s Angeles Ex:eminer in a co n-


5 test and asked. me if I could help her out, and I told her I


6 thought I could. I asked her what the price "as, how much


7 it cost; she told me ~;9.00 a year, I t'h.ink, and I told he~


8 I would give her a subscription to the ~~~iner for ono


9 year, which I did. I then asked her if they owned tho


10 place in v;hich they lived. She said they did. I asked Inr


11 if there wasbny mortgage against it. She said there "as a


12 small one, and I asked her "hon it was due. I don't think


13 she 1~eu. I than said


14 Q
,


Well, what clid she say. A I don t rerember y;l1at she


15 said, Mr Ford.


16 Q Go cllead.· A I then told her that I ri:s:lire:d: used to


17 work "i'i'ith Bob, knew him very well and could possibly put


18 him in a position to make a 1 ittle money in his old ege,


I talk to ;y'ou in a confidential way?" She said: "You cer-


tainly can, ~r Franklin. I have kno~n of you for a long


"Mrs Bain, may


the house for Bob and she had given it to ldn. I asked IlJr


y:hat Bob's feelings ViaS tov..ard.s t.mion labor. 3ho


at one time he had beon in favor of it, but that he had.


and. she asked. me what it was. I then said:


time and you can tal k to me about any sull ject that you wish.


I then asked her if Bob had been drawn on the jury. She


told me. that he had; that a jury summons had been le ft at
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some trouble in the union and wusopposed to union labor.


I asked her if she had ever heard Bob express any opinion


II realize tlJat."Yes. ~.1rs Bai n.I said:honest manll •


versation as I rerr.ember it at the present time. ancl I then


Of clock. I reg uo sted her to speak to Bob in regar cl to the


matter and that I v,ould be back in the evening and see him


myself personally. that it was a subject I had a great deal


of hesItation of approaching 130b on, knowing him as I did.


to me, and I ....;ould like to have Bob consider itll •


I asked her v-hen Bob would be home ana she said about six


me so and that \muld end it.


in regard to tl:e explosion of tbe Times. as to v;ho was


Q She told you that she would speak to Bob about it, I


have alVl.'S.ys felt SO.l1 i:m'l: But she saidll that 'sounds good


Well she said: llMr Franklin. you km,nll; that Bob is a very


left and came back up tOVl.n.


but I knew that anything that I said to Bob Viould be kept


inviolate," and ifhe didn1t wish to act t:b..at he v.ould tell


gUilty. She toldme "Uo", that HBob was very quiet and


very seldom expressed an opinion". I again repeated that


I thought perhap s I could put her and Bob in the way to


make some mone~T that would help them out in thai r o~._


~nd told her what it was. I told her that I ~ould like to


11ave Bob on the MclTamara jury; that I was in a po si tion to


pay him five hundred dollars in cash and two thousand


dollars villen he had voted for an acquittal of the McNamaras


in the McNamara case. which was then about to be tried.
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1 Ibelieve you said? A Yas.


2 Q. Was there anything else
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sai d in reference to v:mt she


3 :said she would do v.i. th Bob, or Mr Bain? A She said she


4 would try to prevail upon him to take the money, or words


5 to that effect; I don't remember the exact language.


6 Q You returned again in the evening, did you? A Yes sir


7 THE COuhT: I think we will not go into that now. It is


8 adjourning time.


9 1m FORD: Before adjounning I would like to ask your Honor
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to instruct the jury not to pay any attention wl~tsoever


to remarks made by myself, which I had v.ithdra\~.


THE COURT: I waS about to do that. Counsel on both sides


this afternoon, gen tlemen, have made some remarks, and have
ted


very properly admit they made some remarks they had not
'--.


ought to make, and the Court quite agrees with them, but it·


is the duty of the Court to admonish you that these little


ou tbreaks that have occurred t his afternoon, to which your


attention was called at the time, are not eVidence, and


are not to be considered as evidence in the matter at all,


I hope it will not occur again during the course of the


trial.


(Jury admonished recess until 9:30 a.m. May 29, 1912.)


---0---
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5 BERT H FRAUKLIU, on the stand for


6 further direct examination:


7 THE COURT: The jury are all present, gentlemen. Are you


8 ready to proceed?


9 (Last question read by the Court).


10 THE COURT: The objection is overruled.


11 uill APPEL: We except.


12


13


14


15


16


17


18


TEE COURT: Answer the question.


A Mr Fredericks made the remark that Mr Pridham, a mem-


ber of the Board of Supervisors, was present by accident,


and that he wofuld ask him to stay.


I.m FORD: JQst a moment, if the Court please, I think


probably my question will call for something that was not


in furtherance of a conspiracy, and for that reason be in- r
19 admissible.


20 THE COURT: Do you want to Withdraw the question and strike


21 out the answer?


221m FORD: I think the objection of counsel is well taken.


23 I withdraw the question.


24 THE COURT: All right. Strike out the answer in so far as


25 it has been given.


26 J.m FORD: Did you ever have a conversation m: th the defend-
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1 ant, Mr Darrow, in reference to what had happened on the


2 morning of the 28th of November, 1911, either at the office


3 of the District Attorney or elsewhere?


4 MR APPEL: Wait a mo~ent. We objoct upon the ground that


5 it is incompetent, irrelevant, immaterial and hearsay; in-


6 admissible, no foundation laid, and calling for declarations


7 with a party after the time when those declarations are not


8 admissible in evidence under the rule of law.


9 THE COURT: Overruled.


10 1m AP~E1: We except.


11 A As to just what took place on the 28th day of November?


12 ~m FORD: That is to what the question is directed to at


13 the present time. I will withdraw that question. When did


14 you next meet Mr Darrow after your arrest? A About 3:30


15 o'clock p.m. on the 28th day of November, 1911.


16 Q Now, I think the last time you had seen Mr Darrow


17 previous to that -- withdraw the question as leading. ~nen


18 was the last time you had: seen Mr Darrow before that aftor


19 noon of the 28th? A On the morning, at about 9:15 o'clock.


20 Q Vlliere? A On Main street, bet\.een 3econd and Third, in


21 this city.


22 Q


23 A


24 Q


With reference to the time of your arrest when was it?


Right at the time.


~here was Mr Browne at that time, Samuel 1 Browne, of


25 the District Attorneyls office? A At the time of ~y ar


26 rest?
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1~ Vlh: was present?:~e:~ra~lin.:D~rr~w I thi::
S


2 JUdge McNutt and myself. There was another person with us,


3 but whether it was Judge Mcnutt or not I am noi; certai n, but


4 I think it was.


5 Q You don't know whether it was Judge McNutt? A No sir,


6 I am not sure.


7 Q State what was said and done at that time between you


8 and the defendant?


9 1m APPEL: We object to that upon the ground itis incompe


10 tent, irrelevant and i.mmaterial, and hearsay and do founda-


·11 tion laid .


12 iv1R :b"'RED3RICKS: Declarati ons of the defendant, your Honor.


13 TEE COURT: Overruled.


14 :MR APICEL: We except.


15 A Mr DarroVi asked me how I felt. I told him "all right".-
16 He asked me if I felt sore towards him. and I said "no", and


~••__ c ••.•


17 he said he would see me later and left. That is a.bout all


18 of the conversation that took place at that time to the best


19 of my recoll ection.


20 Q When next did you see :r:Ir Darrow? A I think -- I am


21 quite sure it T>IlS the next day.


22'~· On the day of your arrest, Mr Franklin, you \raa taken


23 into vd thdraw the question -- into what Courtv;crc you


24- taken, if any?


25


26
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A What is the question?


MR. FORD. Read the question.


(Quee tion read. )


A Township Jus tice Young., of this township.


Q State whether or not you were released at that time, and


if so, in what manner?


lAR. APrEL. We object to that onthe ground it is incompetent


irrelevant and immaterial, hearoa~.


MR. FORD. Mer ely pr el iminary.


THE COURT. Objection overruled.


~~. APPEL. We except.


A 1 was released upon a bail bond of $10,000. ,


Q Bail bond? A Yes, sir, that is what 1 would call it.


1 was released upon the depositing of $10,000 in cash for


my appearance.


Q It was cash ins tead of a bond? A Bail bond, yes.


Q Who put up that $10,000 in cash at that time?


MR. APPEL. The same objection.


THE COUR T. Objection overruled.


A Le Compte Davis.


Q BY MR. FOR"D. In what form was that money deposited by


Mr. Davie, if you know? A It \"las in packages of--


Q State what it was-- A --currency.


Q Packages of currency? A yes, sir.


Q Now, returning to the time that you met 1~. Darrow at the


Alexandria, you stated that he attracted your attention







A number of years--lA


to the name of Kruger'? A Yes, sir.


Q Who lived at the Paln;s. Were you personally acquainted


wi th Mr. Kruger? A Yes, sir •


Q Fow long had you known him?


don t t remember exactly.


Q Had you ever discussed Mr. Kruger, either specifically or


generally with Mr. narrow at any tin:e pr ior to that day?


MR. APPEL. We object to that as incompetent, irrelevant and


immaterial; no foundation laid for the introduction of


this evidence; outside of the issues, purely collateral


matter.


MR. FORD. Mr. Kruger's '!name appears on the venire which has


been introduced in evidence as a person whose name was drawn


as a juror, your Honor.


THE COURT. Yes. Objection overruled.


MR • APPEL. We except.


A 1 had.


Q State when and where was the first conversation you had


in reference to t1"'at sUbject with Mr. Darrow, and what was


said?


l.ffi. APPEL. Just a moment. This evidence in respect to Mr.


Kruger Will be deemed objected to under the same objection


just made, ao;as not to interrupt.M!\·FO'RD.he Game as the


Bain objections.


TEE COtffiT. The same objection, the same ruling, and excep-


tion.
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Q That was the 25th of November? A 25th day of November.


Q 1911 ? A Yes, sir.


Q, About how long previous to that nigh+' was it when you


2 cannot nan:e the time, but the place was at his office.


3 Q Di d you at any time after your employment by Mro Darrow


4 meet Mr. Kruger? A Yes, sir.


5 Q When and wher e1 A 1 rret Mr. Kruger on two differ en t


6 occas iona •


7 Q When was the first occasion? A At a time previous to


8 the time on which his name appeared on the venire, 1 don't


9 know the date.


10 Q, When was the second occasion? A On the night in which


11 1 got the pap er fr om Mr. Darrow.


551
(Quee tion read.) 11 A Reade that question, please.


12


13


14


15 rjade your first visit to Mr. Kruger? A 1 think in the


16 neighborhood of 15 or --about 15 days.


17 Q In the daytime or at nighttime, your first, Vioi t?


18 A In the daytime 0


19 Q Who was present besides yourself and Mr. Kruger? A No-


20 body--Oh, nobody.


21 Q 1 think you stated that was at hie home at the Palms?


22 A Yes, sir.


23 Q State what was said and done there between you and Mr


A After passing the time of day24 Kruger at that time.


25 with him--


26 MR. A'P'PEL. Wait a moment. We object to that on Ue grou







1 expect the time is fixed, but 1 haven't
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1 it is incompetent, irrelevant and immaterial, hearsay,


2 no foundation laid and collateral to any issue in this case;


3 not within the issues set forth in tl:.e indictment herein.


4 MR • FREDERICKS. That is the same obj ec tion •


5 THE COURT'


6 it in mind.


7 MR. FORD- Yes, he stated that the second viai t was on the
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night he had received the paper from Mr. Darrow, the 25


of November, and that the first visit was about 15 days


prior to that, as near as he could fix it, and in the day


time, at the house of the juror, Mr. Kruger, at the Palma.
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my recollection.


Objection overruled.


THE COURT: Yes, I think that fixes the time and place.


~
I
I


between yourself and fur Kruger? A Yes sir.had passed


upon him and to keep what had been said between us a secret.


Q. Did ~TOU at any time thereafter report to !\ir Darrow what


Q When and where? A On Monday morning, to the best of


llisservi ces upon a certain jury, if he v:ould allo\," me to


future date I should wish to talk with him in regard to


and he said he certainly would. I asked him if at some


do so, and he said that he would. That is about all of the


conversation. I told him that at a later date I might call


he was raising a few chickens and doing farming on a small


scale. I asked him if he would like to be placed in a


posi tion whereby he could better his financial condit ion,


gotten the length of time he told me. I asked him how he


~~s getting along and V~lat he was doing. He toli me that


A After passing the time of day, I asked Mr Kruger how


long he had lived at-his present residence. I have for-


A Now, what is the question?


~ffi FORn: Read the question. (Question read)


~m APPEL: We except.
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23 . Q


24 Q


What Monday morning? A November 26th-- 27th.


Did you at any time prior to your second visit'to Mr


Vllien and where? A At his office, but I26 Q


25 Kruger re-port your first vi si t to l.1r Darrov.-? A Yes sir.
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1 the time.


2 Q Fix it as near as you can. A Well, it waS immediately


3 following the day that I visited there, V01enever that ~as,


4 I'd thin a day or two.


5 Q Who else was present? A I don't remember.


6 Q State what was said. A I told Mr Darrow that I had


7 visited him, repeated the conversation as I have related it


8 here, as near as I remember. Mr Darrow asked me his dispo


9 sition and what I knew about him, and I told him that I .


10 questioned very much if the District Attorney would keep him


11 if he was called upon, and told him that the detectives --


12 but Mr Kruger had told me that the detectives from the Dis


13 trict Attorney's office had arrested him for running a blind


14 pig, and Mr Fredericks would.probably challenge him on that


15 account.


16 Q What, if anything, did Mr Darrow say in reply to that?


17 A I don't remember his reply.


18 Q Now, coming down to your second visit to Mr Kruger,


19 when was that? A On the night of the 28th day of TIovember.


20 Q Of Vihat day? A On the night of the 25th day of llovem


21 ber.


22 Q I think you said the 28th at first? A Yes sir, I did.


23 The 25th day of TIovember.


24 Q Which is correct? A The 25th.


25 Q That was at night. Who else ViaS present besides your-


26 self and l.1r Kruger? A Nobody.
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1 Q What was said and done between you and Mr Kruger at


2 that time?


3 MR APFEL: Same objection as before.


4 THE COURT: Overruled.


5 lVIR .APPEL: We except •.


6 A I told Mr -- I didn't see Mr Kruger that night; he was


7 not at home.


8 Q And your previous statement that you had seen him that


9 night -- ;A. Is a mista.ke. I went to his residence on


10 that night but he was not at home.


11 Q Did you see him at any time after that night? A Yes s ~


12 Q When and where'( A The next morning.


13 Q At what time in the morning? A At about 8 o'clock.


14 Q Who else was present besides yourself and Mr Kruger?


15 A :No body.


16 Q To fix that date, that was Sunday morning, the 26th day


17 of November, 1911? A Yes.


18 Q And at the Palms, in Los Angeles County? A Near the


19 Palms, yes sir.


20 Q What was said and done between you and Nr Kruger at


21 that time?


22 MR APPEL: The same ob jection; incompetent, -irrelevan t and


23 immaterial; no foundation laid; hearsay and' collateral to


24 any issue in this case, and without the issues in this case.


25 THE COURT: Objection overruled.


26 lJR APPEL: We except.
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1 A I told Mr Kruger that I had returned to take up the


2 matter with him that I had spoken to him about upon a pre


3 vious occasion, and asked him if he would accept $500 in


4 cash, with the promise of $3500 more at the conclusion of


5 the McNamara case, for-his vote for an acquittal of J B Mc+


6 Mara. In answer to that he asked me a question


7 Q . Give us the question. A He asked me if I knew a cer-


8 tain man, and I told him that I did.


9 Q Did he name that man?


10 1'iIR .A:Pl'EL: Wait a moment.


11 1m ROGERS: The same object ion as before goes to all of th is


12 THE COURT: Objection overrulea. Go ahead and answer the


13 question.


14 A He did.
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THE COURT. Well, you 'are to ansVier any questions that


are presented to you, except you claim the provisions of


the statute which excuses you from answering on the


ground that it may incriminate you.


A 1 don't claim any such exemption.


THE COURT. Then you will have to 'answer the question.


A Frank Fowler.


13 Q Give the rest of the conversation. A Well, he said


14 that Fowl er-
15 MIl. APPEL. Wait'a moment--we want it speo ia11y remembered.]


!


16 your Honor, that this is objected to on all the grounds we \i
17 have stated in our previous objection to this line of i/
18 testimony, and it Vlill be consDered so? I


19 THE COURT. Yes, sir-
20 MR. FREDERICKS. 1 do not think there is any doubt about


21 that.


22 It!R. APFEL. Excep tion •
23 A He then ask ed me if MIe Fowler and myself were working


24 both onthe same side of the case. 1 told him 1 didn't


25 know anything about what Mr- Fowl er was doing or for whom he


26 was working, and asked him what Fowler had said to him. He


1 MR· FORD. What was 1':i8 name? A Am 1 compelled to give
,-


2 that name, your Honor-'?


3


4


5


6


7


8


9
10 Q He asked you if you knew Fr ank Fow~er '? A He did.


11 Q What did you reply'? A 1 told him 1 did, and asked


12 him why.
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MR. FREDERICKS. We deny he is the best man before the


Mr.


It is scandalous.


lin Let us see .... here we are coming, sir.
~. ROGERS.


the bar.


MR. FORD. We will connect it.


MR. ROGERS. You will connect nothing-


MR. FREDERICKS. We submit, counsel has no right to make a


statement that Mr. Fowler has been one of the best men


before this bar, if there is any proof to that effect, there


is a proper way to introduce it;as to whether or not the


testimony of the witness is admissible.as under the rules


of evidence :in regard to the statement that Frank FOWler


made it is, of course, a different question.


MR. FORD. Given as part of the conversation.


told me. that Mr. Fowl er had r eques ted him or asked him if


he would be willing to act as a juror in the McNamara


case, at the same time laying down upon the stand four


matches, pointing to them and as he pointed to each one


he said, "A thousand dollars. d


lAR. ROGERS. We move to strike out, if your Honor please,


on the ground that this is the most remarkable and unique


way to damn a man without giving him his day in court or


a chance to be heard about it, in the mouth of a third


person,' that he is a jury briber, when he is not before


the court and not indicted ~ anything else, a man that


is a member of this bar, and been one of the best men at
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-1- .is_.p.Qt_on....the.stand-


MR. FORD. He will be.2


~.~ MR. ROGERS· Yes, 1 know Kruger, all about him, too.


~':4 ..-Kruger is not on the stand, Fowler is not on trial, and'


~ here Frank Fowler's name come'o into this court room in the


1 6 "'-.third degree hearsay--l will tell you,' 1 wouldn't stand for


~ .it if I were Frank Fowler, 1 think it is an outrage upon


8 cOfDruon decency and upon our system of jurisprudence, --


9 if a man like Frank Fowler can be damned out of


10 mouth of this man without a chance to be heard.-


11 MR. FORD. The witness is relating a conversation had


12 between him and A. K. Kruger--


13 MR. ROGER.S. Yes, a blind pigging dutchman.


14 MR. FORD. --and the wi tness is not responsible for the


15 facts of the conversation, he is not vouching one way or


16 the other as to the statement made to him by Kruger


17 being true, he is simply relating the conversation, he is


18 not seeking to damn anybody, we are not seeking to damn


19 anybody, we are simply trying to establish the guilt or


20. ,,,,innocence of this defendant.
t,1{ THE COURT" What has this to do with this


2\\\ Iror e than if he tal ked about the weather 7


23 :MR. FORD. If your Honor please,we wiJl show tr~at thi


.24 conversation Kruger had wi th Fowler is related to the same


25 natter, covering the same SUbject and what transpired as


26 a resu1 t of it. We will show that, if your Honor will h







permi tit.
MR. FORD. Tte objection was interposed and overruled, and


the witness is answering the question, and right inthe.


before I have an opportunity of arguing as to the relevan


interrupted, and as long as 1 have occupied any judicial


. middle of it--
TEE cOtJRT. And counsel has mO'Ted to strike it out.


MR. FORD. But the witness has not finished bis answer, and


to hear any lawyer on either side as long as he feels that


his duty to his client or to his cause calls upon him to


present a legal point that is before the Court, and I will


not permit any personalities to be exchanged, they have


no place in this courtroom ·and we have no ,." time to waste


upon them. But, as long as counsel desires to present an


objection and he feels that it is his duty to his client


or r-is cause requires him to present it, I am going to


out, and he can make it Without being accused of my suggest


ing anything to anybody-


THE COURT' Let us dispose of this question of being


~nterrupted- 1 do not want counsel on either side to be


. bbU \


the whole of the conversation without being interrupted--


I do not want to lead this witness and 1 do not want to be


putting myself in any unfortunate position of being accused


even of leading the witness, but if the witness is allowed


to finish his answer then should be the time to a·trike it
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1 office it has been my custom, and it will be in this case,
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1 of the whole of that answer, which 1 cannot do without


2 leading this witness and tipping hirr. off for what 1 want.


3 MR. FREDERICKS. Another thing 1 wan t to call to the


4 Court's attention, in order that we may get the Court's


5 views upon the subject and in order that the Court may get


6 ours. It is possible that neither side in this contro-


7 versy is able to be fair, we see it fronl. our side, and


8 what we are objecting to in this matte~, and what we have


9 objected to, and 1 think 1 can make it clear to the Court,'


an argument in regard to Frank Fowler, for instance, using


that for an illustration, and s·tating that Frank Fowler is


one of the most reputable men at the bar, and all that.


10
1
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is this: We object to counsel at a time like this making


,
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I,,
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te 1 Now, that is not proper.
to


We do not TIant to have get up
/'


2 and say that Frank Fowler is not. He is not here to try


3 those things, and counsel should not be allowed to say


4 those things, and if he is permitted to say them, w~~t must


5 we do? We earnestly ask the Court not to permit counsel to


6 make statements of: that kind reflecting in any way upon the


7 credibility of witnesses or others. Now, that is our posi


8 tion; I think it is a fair one, because we do not want to


9 have to reply to them, and yet, if we do not reply to them.


10 what shape are we in?


enjoys the reputation of being a reputable member, and any


witness who appears here will be presumed to be a reputable


l
I,


I
j


\Ie canno


As to that, that question, of course --


Why make an argument for this man.


I trust if Hr Fowler is a member of the bar, he


The Court is not saying it is third degree testi


THE COURT:


mony, but the Court feels that it is proper and it commends


itself to the Court.


says is true.


THE COURT: The question is whether or not the statement hcr


THE COURT:


person. the presumption is that way.


Iilll FREDErICKS: As to that question. that is not the point


reply to it, we cannot make an argument and say Frank Fowler


is not a reputable man, and I want to be square and represen~


as Mr Rogers has stated, is a third degfee hearsay, will be


allowed to remain in the record under the circumstances.


Lim FREDERICKS:


MR FREDEP..I CKS :
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1 I am tmking about, I was talking to the ~oint of counsel


2 commenting on the credibility of witnesses at this time.


3 MR FORD: This witness is testifying about a conversation


4 had between him and one lfruger, which we VIi 11 contend con


5 stitutes a crime, and in order that the jury and the Court


6 may understand that conversation, we deem it necessary to


7 give the \~ole of that conversation, and as to what any


8 other parties had done, as to whether it is hearsay with


9 regard to Ivrr Fowler, if tTr Fowler were on trial ~ erhaps .


10 that would be true. Weare not trying Mr Fowler, ho~ever,


11


12


we arc introducing a converse.tion relating to the act of


this witness as to waat transpired between this witness and


13 IJ:r Kruger, which is clearly competent to prove all acts and


14 declarations 0 f this witness and of the acts and declaration


15 of this witness while on the stand, as your. Honor has al-


16 ready ruled, and as is the law, Tlllen it is a part of the con


declarations and conversations that were set forth by this


\titness and in the presence of this witness, and it is com-


petent evidence against this defendant,


Those acts andSpiracy of which the defendant is a member.
17
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~nd the conversation is competent to prove what trans-


2


3


4


pired between the witness and Mr- Kruger. Now, there are


two points involved here before the Court, one is as to the
ra ther the


competency or /relevancy of the tr ansaction itself. The


We ar e not her e to attack them18 who are not in court.


5 tranoaction itself between this wi tness who is on the stand


6 and any parties who he might seek to bribe are clearly


7 relevant to the gUil t or innocence of this defendan t, which


8 have been testified to by this witness, and we will corrobo


9 rate it by otr.er testiniony at the proper time, that this


10 witness was acting as the agent of this defendan t. So


11 much for the relevancy of the fact itself. Now, the fact


12 itself being relevant the question is: Is this conversation


13 competent to prove What the fact was'? Ie this conversa.tion


14 conlpetent to prove what ~&'. Fra !k1in did and said on that


15 occasion. It certainly, clearly is, and we are entitled


16 to the whole of that conversation, no matter whom it reflect


17 on. We are not here to be careful of the feeling of people


19 unnecessariJy, but we are here to bring out every fact


20 relevant to the issues, whether they hurt anybody or not,


21 and if coune e1 feels th c"t the r eputa tion of r,ir. Fowler has


22 been unjustly attacked; if he feels that the reput3.tion of


23 Mr. Fowler is in issue in this case, at the proper time,


24 in an orderly and gentlemanly manner, he will have an


25 opportunity to put witnesses 'on the stand to testify concern


26 ing that matter. The only question here before the Court
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1 is as to this tes timony itself, and 1 think all of our


2 converoations, all of our objections and all of our


3 arguments should be, as far as possible, confined to the


4 legal question before the Court, as to the competency of


5 this question, wi thout traveling into outside issues and


6 without commenting on the credibili ty either good or bad


7 of either this witness or of any other party. That has


8 got nothing to do whatever with the question at this time.


I
I,
i


who is not a Witness on the stand


THE COURT. Wher e in do you exp ec t to show tha t this


time or other would not be 8\Tidence. It wo uld no t in any


MR. ROGERS. As 1 hold the affirmative of the motion to


There will come time when we may co~ment on the credibility


of all the witnesses and that will be before the jury when


the evidence has been here.


wise harm Mr. Smith, possibly, but yet from my long fJ:iend


ship for him 1 vlould stand up here and do just what 1 am


doing for a man that cannot be heard and is not here to


protect himself. That there should not be put in the


aation was in furtherance of the alleged conspiracy'?


strike out, permit me to say, 1 rei terate that the statement


of Kruger that, if your Honor will pardon me, the statement


of Kruger at the time that Ben Smith did something at some


22 statements reflecting in that way Without the man haVing


23 an opportuni ty to be heard and being on trial and confronte


24 by the witnesses against him. 1 think the hearsay in


this rnatter is vicious.


21 mouths of a man
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on Mr. Kruger had a conversation wi th him--that when he


and point to the same thing that it is neceaoary in order


to understand the conversation which may follOW; tha~, it i6


necessary to have that conversation in. Now, it may be


true that the mere relation by l~is wi tnesa as to what Mr.


Fowler did would not be competent evi.dence against 1.1r. Fowler.


1 donit make any such claim that it is. We don't care


whether it is or not. Mr. Fowler is not an issue in this


I


i nfor med the wi tneas that Mr. Faw ler had been to aee him


566


MR. Ford. We VI ish to show that thi s wi tness wten he called


called the second time) in which the juror) Mr. Kruger,


in this same matter, and requested him to do the same thing,


and had informed him) Kruger, that whatever Franklin did


was on the same side that he, Fowler, was, and to show that


Kruger's conversation with Fowler along the same line as


Kruger's conversation with this witness are so inter relate


case at the present moment. Mr. Fowler is not on the stand.


THE COURT. Th at is true) but as Mr. Rogers has suggested,


the Cour t owes Borne obligation to persons who ar e not


present 11
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'th1


2


3


4


5


6


7


8


9


I.rn. FORD: The Court owes such obligation to Mr Kruger in


spite of all the declarations that have been mado.


THE COURT: However, I think that Mr ~owler, if I were in


Mr Fowler's place and the matter had been opened as far as


it has, I ve uld rather have it all opened and gone into.


I think so far as he is concerned that I ought to order the


deposition made at this time, and I will instruct the
all


reporter to transcrib~/this evidence in reference to !1r


Fowler and send him a copy of it. Motion to strike out


10 denied.


11 r.m.. APPEL: Vie except.


12


13


1m. FORD: TIead the answer as far as it has gone.


THE COURT: There is ,a .. question and answer that is wanted,


14 Ur Petermichel.


21 THE COURT: Go ahead.


26 all the conversation, and I left him.


20 !::R l'ETERI.:ICHEL: Very' well, your Ronor.


I asked him if Mr Fowler had paid him any money and


15 (Last question and answer read by the reporter)


16 THE COlJRT: Mr Petermichel, the Court has directed all of


17 this tes timony in reference to I'I:r Fowler that an extra


18 copy should be transcribed and forwarded to ~r Fowler.


19 I clo not knO\'; his address, but probably you can get i tl


22 A


25 rias finished would be time enough for that. That is


23 he said no. I then asked him if he wished me to sive him


24 some money in advance, and he said no, that when the case
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1 Q


2 Q


3 Q


Do you knoVJ Frank Fowler? A Very wel1, yes sir.


Did you know V~lat his business was at that time?


How long have you h~ovm him? A About eighteen years.


,
Q 1911?At .."hat time?A4


5 lilll POGERS: Nay I ask counsel, I.ith your Honor's permission.


6 if he is going to prove Mr Fowler's general reputation by


7 this witness?


8 I;JR FORD: No.


9 1m ROGERS: Then it is absolutely immaterial and incompetent


10 r:m FOR~: I don't care enough about it. Witildraw the ques-


11" tion.
. I
\J


12 TEE COlJRT: Question withdrawn. Mr Ford?


17 fOUl1dation laid and it is collaterial and he~rsay.


18 THE COURT: Overruled.


resul t of thi s second visit to Hr Darrow1 "I


;~1


'1"j
" '1,<A
"'1 4,,,


r


Did you report the


I'JR APFEL: Vlai t a momen t. VIe ob je ct to that en the grounds
il1COI~:rP:@B:tlt•


it i~irrelevant and immaterial. outside of the issues, no


1,m FORD: Withdrawn. your Hono'r.13


14


15,


16


19 L8 .A?P2L We exeept.


20 A


21 Q


Yes sir.


By Mr Ford: ~nen and where? A At his office, I think,


22 on Monday morning.


26 Kruger's house?


"
Q What date' A Uovember 27th.


Q. 1911? A Yes sir.


Q Wh9.t did you say to !.~r Darro" about that visit to I~':r


23


24


25
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1 IJ1R Al?:PEL: Same ob jection.


2 THE COURT: Overruled.


3 ItiR APPEL: Exception.


4 A I told l'ilr Darrow tha,t I,~r Kruger had been seen by some


5 other perSon.


6 MR FORD: Did you mention the name of that other person to


7 Mr Darrow? A I did not, no sir, and that I thought we


8 should be careful and not have two men seeing tl~ same man.


matter at any subsequent date?


9 Q


10 .A


Yes sir.


A Yes.


A


Nobody, but Mr Darrow and myself.A


~hat was said in that regard?


uho was present?


In the Riggins BUilding~


When and
';


A After arrest.where· my


How long after? A Within a day or two, I


And at what place? A. Mr Darrow'S office.


Do you remember any conversation in reference to that


Wlla t, if anything, did II~r Darrow reply to that?


I don't think that he answered it.


What further conversation took place at that time?


I don't remember ar~thing at that particular time.


Q


Q


Q


Q


Q


Q


Q


11 Q


12


13


14


15


16


17


18


19


20
21 ~m lU?FEL: Wait a moment. ~e object to that upon the ground


22 it is incompetent, irrelevant and irr~aterial, hoarsay and
affecting


23 conversations concerning the matter not ri±k±E: the issues of


24 this case , not affecting the defendant in any Ymy, shape or


25 manner.


26 THE COURT: Overruled.


:::? ..'ITISL: Exception.
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1 A Mr Darrow said that he had not, I think, resisted a


2 challenge of the District Attorney against Mr Kruger but had


3 allowed him to go; that in his opinion he was too ignorant


4 a man to sit on the jury.


5 Q


6 A


7 Q


Anything further said on that occasion?


I don't think so.


Was that all the conversation on your part as well as


8 in reference to lAx Kruger?


9 A


10 Q


All that I remember of, yes sir.


Vlliat other subjects did you discuss at .that saIT~ time


11 and place, if any? A Not just at that time, but a few


12 minutes -- oh, at that time? I don 1 t remember.


it is incompetent, irrelevant and immaterial f~ any pur-


,
I don t remember what wa


We object to that upon the ground


Overruled.


Wait a moment.


If your Honor please, these men are all friends of


vTIlat were you going to say? A I don't remember.


THE COURT;


mine and I regret very much if Y am compelled to mention


their names, because they di d not under any c ircums tances


accept my proposal, and turned it dO"TI cold; and I don't


A


foundation laid.


Q What other jurors did you approach, if any, .during


the trial of the case of the Feople vs J B McNamara?


pose whatsoever in this case; outside of the issues; no


said at that time other than that.


I v.as thinking about another time.


!'.ffi API'EL:
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1 like to report their ngn es, as each one of them is a


2. personal friend of mine. It is putting me in a very, very


3 embarrassing 1>osit ion under the circtunstances.
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I 1
MR • FORD. Well, we regr:=t it as much as the 'wi tness, if


A 1 want the Court to understand that 1 do it under pro-


those that turned it down. Answer the question, we would


question is fully answered. 1 don't want any misunder-


mentioned three norr.ea and given those three names publicity,


A The


rfhe haa


Do 1 understand that the


1 don't think it is a reflection on


1 think it is your duty to answer the question,


If 1 am compelled to answer it 1 will do so, other-test.


MR • ROGERS. wai t a moment.


Q When did you call uponFrank Sr(,i th of Covina?


day in which his name--the same day.


the Court please.


wise 1 will not do so. One of them is Guy Yonkin, cigar


business in this city. One of them is Frank Smith of


Covina. One of them is John S. Underwood, an ir on Vlor ker


of tbio oi ty • 1 don It l' emember any others just no',v •


Mr. Fran klin •


THE COURT.


ask.


s ta nding about it, if your Honor pleas e •


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19 if he has fully answered the question to which we objected,


in the middle of his answer.


THE COUR T. Have youfully ana\'lered your ques tion, Mr.


Franklin? A Aa near as 1 C3l recall at this time.


for,; which our 'objection was overruled, he haa fully anawere ,
not


1 would like to know it. lfll believe he was interrupted


A 1 might at a


THE COURT. All right.


MR. FORD. Now, if the Court pleane--
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later date remember another name but 1 don't at the


present time.


MR. FORD. No harm is being done but 1 certainly don't


want counsel~-l don,t think counsel has a right to inter


rupt our exarnina tion in that manner 0 If counsel thinks


or suspects'the question haa not been fUlly answered, he


has a right oncl'oss-examination to go into that rratter.


Q When did you first--


MR 0 ROGERS. 1 objected, your Honor please) according to


my understanding the \'Ii tness was interrupted, and that


being so 1 was left in the dark as to Whether the question


was fully answered and for inforn:ation 1 interrupted.


THE COURT' Go ono


Q BY MR. FORD. When didyoufirst calIon Frank Smith of


Covina? A 1 think on, the same day omv':ic h his name was


drawn as a juryman--as a vanireman.


'Q At what place did you call upon him? A At his residenc


in Covina'l A When 1 went in the house Mrs- Smithwas


present.


Q JUB t state what was said and done between you and il~r-


was Mrs- Srrdth present during the entire conversation?


A No) sir, just for a moment. 1 was introduced to her an


she left and we went inthe front room.


Q, State what Was said and done te tween you and Mro Frcn k


S~ in the front room at that time?


MR. APPEL. Just a IDc-ment. We object to that upon
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. ground it is incompetent, irrelevant a~d immaterial, and


hearsay and not binding upon the defendant; no foundation


laid for the introduction for this evidence; outside of


the issues and collateraL to any issue in this:o ase.


MR. FREDERICKS. The same objection 1 understand on the


ground that it is other offenses. The Court has been


ruling, that is the case.


THE COtTRT. But this is a Ii ttle different.


MR. FORD. Exactly like the Bain inoident •


1m. • FREDERICKS. Exactly the same as the Bain or the


Lockwood--or the Bain or the Kruger, ~e actions of this


defendant, you kno~'l, are material part of the arrangement,


not the action of the juror.


THE COUR T. 1 think you are entitled to bring it in if


you deem it io nea::dssary.


1m. FRED8Rl CY.S. Oh, 1 think it is, your Honor. 1 haven tt


any doubt about it.


THE COURT. overruled.


ME.. APPEL. Exception.


A What is the question?


MR. FORD. Q State What was said and done tetween you and


Mr. Frank Smith in the front room at that time? A 1 asked


Mr. Smith if he was willing to listen to a proposition


whereby he would be in a position to get a sum--get the


sum of $4,000 , and he said he was. 1 then told him that


1 was working for the defense in the ~cNamara case and t
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1 his name had been drawn as a juryman, and that 1 would


2 like to have him act as a juryman in that case. His


3 answer waa, "Bert, you haven't got money nnough nor can


4 you command money enough to get me to act in any auch


5 way, and 1 don't want you to ever propose it or aa~T a


6 thing about it to me again. 1I And 1 left.


7 Q, Did you report that transaction to the defendant, Claren e


8 Darrow? A I did not. 1 just:· - 1 told Mr Darrow to let Mr


9 Smi th alone.


10 Q, When did you first calIon Guy Yonkin? A 1 think the


11 day that his name appeared on the list.


12 Q And at what pI ace 7 A At his place of business on


13 ,.hird street between Spr ing and Broad\vay.


14


15


16


Q What busineoa is Mr. Yo rkin in? A Cigar busineas.


Q What time of the day 7 A 1 don t t remember.


Q What was a aid and done between you and Mr. Yonkin at


17 that time?
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1 Mr. APPEL. Wait a moment--we object upon the ground that


2


3


4


5


6


7


it is incompetent J irrelevant and- immaterial; no founda


tion laid. It is hearsay, collateral to any issue in this


case and not binding upon the def~endant and no founda


tion laid tending in any way to conne ct the defendant with


the transaction about to be related by the witness.


MR. FREDERICKS. 1 think, your Honor, we had better abrogate


9


ur
8 stipuiatio:ilc; and have these objections considered. 1 see


"-
counsel Wishes to make them quite often and we really don't


10


11


12


13


14


soave much time and takes more attention on our part knowing


that that is the stipulation in existence, and as long as


it doesn't save any time 1 think on our part ~e better


abrogate the stipulation and let counsel when he wishes


to object.


15 THE COURT· You withdraw the stipulation?


16 MR. ROGERS' 1 didn f t know that Vi ewer e wor king under a


17 stipulation.


18 }lR • FREDERICKS. Yes.


19 MR. ROGERS. 1 though t that was accordi ~ to the Cour t 's


20 orders. 1 didn't knO\v that there was a stipUlation, but


21


22


23


24


25


26


the Court has ordered wher e there is any special ground


of objection outside of the general line of oqj9ction it


m-ight be nothing but right to call the Court's attention


to it.


1m • FREDERI CKS. 1 think we had better abrogate the


-tion.







1 MR. Appel. We didn't ask for any stipulation. We asked


2 the Court if it be deemed--this is a new man and an entirely


3 new matter. 1 always start in with an objection so the


4 record may be straight.


5 THE COURT' 1 understand the situation .< much as the


6 defense. They were acting as to the Court's order and


7 pursuant to stipulation, because counsel for the district


8 attorney certainly did acquiesce in the proposition, that


9 means a stipulation, but here ia new matter and 1 think it·


10 is a matter of proper pertinence to save time.


11 MR. FREDERICKS. 1 thinID, your Honor, it will be easier for


;1


12 all of us if tha t stipulation be abrogated. If there


13 ian' tone ther e is no harm done.


14 THE COURT. The order as heretofore made will stand. You


15 . may proceed.


16 MR. FORD. 1 think counsel has an objection before the


17 Court, haven't you •
•18 THE COURT The obj ection has been nade and 1 intended to


19 overrule it. If 1 didn
'
t, 1 do it now.


20 MR • 'FORD' Perhaps your Honor did.


21 AWha t was the question.


22 Q What was'Jsaid and done between you and Guy Yonkin at


23 that time and place?
A 1 asked Guy to go with me to the


24 bar room next door, that 1 wanted to talk wi th him a few


26 sat down in a seat •. laaked him if he was willing


25 momen ts.
We went into the barroom, went in the rear and
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L_..f:l.... littl-e·'easymoney. He said he didn't know, that it


2 depended entirely on what it was. 1 asked him if he had


3. been served with a summons to appear as a juryman, 1


4 think he said he had not, and he s~id he hoped h~ would not


5 be. Now, that is my remembrance of it. 1 told him that


6 1 would like very much to have him act aa onc of the jurors


7 in the McNamara case and he said that would be' impossible


8 as he was tied up in his business, he was there alone,


9 it would be impossible for him to get away. 1 then told'


10 him J: could put him in a posi tion to make the sum of $4 ,000


11 and he asked me what he was to do and 1 told him to vote


12 for an acquittal, and he said under no circumstances would


13 he consider any proposi tion of that kind, the danger was


14 too great and he would not lis ten to any proposition


15 whereby he ;rould serve as a juryman under such circumstance


16 and that if he was called as a juryman he would cer tainly


17 ask to be excused.


18 . Q When did you first calIon John Underwood? A The day


19 that his nare appeared upon the list.


20 Q And at what place? A At hi·s plac e of busi neso •


21 Q Where is that? A The southeastern part of the city,


22 1 have forgotten the address at the present time.


23


24


25


26
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tel Q What waS said between you and 1~ Underwood on that


2 occasion?


3 ~1R APPEL: Ue object to that on the ground it is incompetent,


4 irrelevant, irr~aterial, hearsay, collateral to any issue in


5 this case and not binding upon the defendant; no foundation


6 laid, no evidence in any manner to sh~; that the defendant


7 is bound by the declarations about which the ~1tness is


8 interrogated.


9 THE COURT: . Objection overruled.


10 MR APTEL: We except.


11 Q


12 A


By Mr Ford: Vlliat was said between you on that occasion:


I asked Mr Underwood in regard to his business, how


13 long he had been at that location, and he told me but a short


14 time, he said that his men were all off on a strike and he


15 was having a hard time generally, that it was necessary f~


16 him to stay at his place 0 f business, that in fact he had


17 not any men working at all, that he was doing all of the


18 ~ork himself. I asked him if he would consider a proposition


19 to serve upon the lii6Hamara Jury, and he said he woultl not


20 under any circumstances, that he would not listen to it.


21 I told him that I thought I could make it worth his while,


22 and he sa id that no person could get him to serve upon the


23 jury under such circumstances, and I congratUlated him upon


24 the stand that he took antI left him.
rI Did ~you make any report of either the UnderviO 0 d or.25 '«,


Yonkin incidents to Mr Darrow?' A I don't think J did, 0
26
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1 than to say --


2 MR .qrPEL: Wait a moment. The question is answered by


3 ."yes" or "no" t and wi th the explanation you have made --


4 MR FORD: He has already answered "Ho", and he is trying


5 to qnalify that.


I ~


.\
I
1
i
I
I


6 MR APPEL: I understand that, and I object to any declara-


7 tions made by the wi tnessto I:Ir Darrow in respect to any of


8 those matters on the ground it is immaterial, hearsay, in


9 coml,etent, no foundation laid.


10 THE COURT: Objection overruled.


Q By I.lr Ford: now t when waS. this second conversa tion


1m. i!'ORD: no, he stated the first and I dropped him after


you had with Mr Darrow after your arrest?


1ill.~PEL: The witness has already stated


Ml1 fJ?TEL: Exce1?t. ~
"J


COURT: Proceed with your answer. fj


~~ p


Other than to saz/those two men would ask to be excused. ~


THE


.A


11


12


13


14


15


16


17


18 the second converse tion and to ok up some other matters.


19 A


20 Q


At his office.


By Mr Ford: And how long after your arrest? A I thin


21 the next day.


22 Q


23 Q.'


~ho was present? A I think fur Davis·


State what was smd and done on that occasion?


241m APPEL: Wait a moment. We object to that as ineo~etent,


26 your I~onor; this objection which I have made I


25 irrelevant and immaterial, no foundation laid; it is hearsay.
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1 upon the proposition that it is not what everybody says in


2 the presence of the defendant that binds the defendant, the


3 declarations made to a defendant can only be given when thos


4 explanations or those statements will bring out the conduct


5 of the defendant with reference to matters stated in eVidenc •


6 Now, the Supreme Court has said that that is hearsay, unless


7 the foundation is laid. Now, I might report to your lionor


8 that I killed John Doe, but if you didn't say anything or


9 didn't act with reference to it, you could not be boUnd by


10 that. Of course, if you sent me out -- your Honor can see


11 that a good many of these declarations have been alloVo'ed to


12 go in in that way, and I just wish to remind your Ronol to


13 be fair, of the rule of the Supreme Court with reference to


14 that.


15 Th~ COURT; Objection overruled.


16 11R APPEL; We except.


17 The only conversation I remember upon that way wEJ:s as


18 to the affect of my arrest upon my \..-ife and family, as to


Mr. Darrow the circumstances 0 f the arrest at Third and !.~ain


specific matter, I will ask you if you ever at any time


discussed wi th


In order to direct your attention to aBy Ur Ford:Q


discussed -- you can answer lTyeslf or lfnolf


how they took it, and also as to how it affected my friends.


Street, on the 28th day of November, 1911.


19


20


21


22


23


24


25


26







incompetent, irrelevant, hearsay.


1


2
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1 object to that on the ground that it is


Th e r ul e iss tr i c t


3 that a mere recital of what has occurred by a co-conspira-


4 tor is not evidence against the co-conspirator, not binq


5 ing upon the def~endant on trial, and no foundation laid;


6 immator ial.


7 THE COURT· Objection overruled.


8 MR • Appel. We except.


9 MR. FREDERICKS. 1 would 1 ike to hear that obj ection read


10 again. (Objection by Mr. Appel read.)


111
12


13


14


15


THE COURT. Answer the question.


A 1 do not, ':hink, 1ir. Ford, tha t 1 ever had any conversa


tion With Mr. Darrow in regard to the manner or in anything


else in regard to my arrest on Main street between Second


and Third J the actual arrest itself.


16 THE COURT. Gen tlernen of the Jury, bear in mind the admoni-


17 tion heretofore given you. We Will take a re cess for ten


18 minu tes.
to


19 (After recess.) Jury returned /court room. )


20 BERT H. FRANKLIN, resumes the


21 stand and direct examination continued.


22 THE COURT' You may proceed, Gent1erren.


23 MR. FORD. Read the last question and answer.


24 (Last question and answer read. )


25 Q BY MR. FORD' Did you have any conversation with the


26 defendant in regard to the incident, ingeneral? A
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1 Q When and where was the first conversation in reference


2 to that matter? A It was at his office, but I cannot


3 .tell you the time.


4 Q About when? A Wi thin a very few days, following my


5 ::arrest.


6 Q Who was present? A I don't think there was anyone pre


7 sent, except Mr. Darrow and myself.


8 Q What W2.S said?


9 MR. APPEL. We object to that as incompetent, irrelevant and


10 I immater ial for any purpose of this case, hearsay.
1


11· THE COURT. Overruled.


12 MR. APPEL. Exception.


13 A Mr. farrow said at that tine that \1r. navis had received


14 a telephone message that I was about to get in trouble and


15 that he better notify me.


16 MR. FORD. Did he say from what place that telephone


17 message was received?


18 MR. ROGERS. 1 think that is leading, if y:ur Honor please.


19 Let the wi tness tell the story •
•


20 THE COURT Objection sustained.


21 MR. FORD • Give all the converaa tion as you remember it.


22 A Well, Mr. Ford, 1 wanttto be perfectly fair, not only with


23 the prosecution in this case but with Mr. Darrow who is on


24 trial, and while 1 told you a certain thing 1 am a little


25 inclined at this time to believe 1lh~at 1 was mistaken and


26 that it .vas not Mr. Darrow who told me in regard to Vlho
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1 sent the mesGage.


2 Q Jus t a tate what Mr. Darrow told you, to your beat recol-


3 lection, at the present time, regardless of what you saia


4 on any occasion. A~.k Darrow said that is how he happened


. 5 to be there.


6 Q What did he say in reference to that matter "I A Well,


-'~7 1 Will give you all theconveraationas 1 renember it. 1


8 told Mr. narrow if he had not happened to be at that par-


9 ticular plaoo at that particular time that 1 thought 1


10 could have turned the tables on Mr. Lockwood, who was a


11 traitor to me, and put him in the position that 1 after


12 ~rds was placed in myself; that it was my intention to


13 tur n Mr. Lockwood over to the officer at Second and Main


14 and charge him with taking and accepting a bribe in the
case


15 McNamara~to give his y erdict for gUilty, and 1 said if


16


17


18


you had not happened to be at that particular


arrest would not have taken place until after


pulled off my stunt at Second and Main.


place my


1 could have I
.....~."--- .,:>.,,- .• '. ''"''~ ,~


19 Q When did you conclude that Mr. Lockwood had turned


20 traitor to you?


25 conclusion formed a certain intention which he expressed


26 to :.~r, narrow, and While he is not allowed at the present


21 MR. APPEL. Wait a mOffient--we object upon the ground it is


22 incompetent, irrelevant and immaterial and not binding


23 upon the def endan t •


24 MR • FORD' It is afa,ct that he did conclude and upon hia
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THE COURT. You needn't argue it.


1


2


3


time--


ing he should answer.


1 think under the show-


Objection overruled.


4 MR • APPEL. Exception.


5 (Last question read by the reporter.)


6 A At the very morrent that 1 saw detective Home at Third


7 and Los Angeles street.


8 Q MR. FORD· Did you see any other detectives there at


9 that time or in that vicinity? A Before that 1 had seen


12


Mr. Campbell of the District attorney's office.


Q. Now, returning to the conversation with Mr. Darrow, was


that the beginning of the conversation, your statement


A 1 told hiffi 1 thought it


Yes, air.THE COURT


r eferen ce to tha t rna tter?


was too bad that he happened to be there.


MR. FORD· Anything further said at that conversation with


A (Continuing)--that he had received a message that 1


was about to get into trouble and that he better notify


me and that Mr. Davia had come to him and told him and tha


he was dOing the best he could to help me out, or worde


to that effect. 1 don t t remember.


13 of that matter 1 A Yes, sir.


14 Q What followed next in the conver aati on 7 A He then


15 told me that Mr. Dav is told him--


16 MR. APPEL' Subj ect to he same objection and the same


17 ruling?


18
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2


3


4


5
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Q Anything else? A Not to my recoJlection, no, sir.


Q Anything elae on any Bubject at that conversation con


. nected With the case, of courso? A 1 don,t think there


is anything else.


Q Now, did you have any conversation at any other time


6 with Mr. Darrow in reference to your case, or the ploas


7 or results of your case?


8 MR. APPEL· Wait a moment-_we object to that as immaterial,


9 hearsy, incompetent and irrelevant and no foundation laid.


10 THE C01JRT. overruled •


11 •MR APPEL. We except ..


12 A 1 never discussed wi th Mr. Darrow or any other person


13 anything in regard to my defens e that would be put up for


14 me in the Super ior Cour t, any th ing about my caseat all


form other than


'.\"--_/"'--L v '----.-- -_..
/ --, -f -


oc~asion i visiteA Upon one


that if a plea of gUilty of attempting to bribe


the office of Mr. Darrow when he told me tha t Mr. D:lvia,


Q Just a moment--go ahead.


he thought, had arranged for me to plead gUilty to one


count in the information of attempting to bribe George W.


Lockwodd, and that 1 would be fined the sum of $5,000,


which they would pay, and that he would give to me for


tOhe protection of my family until 1 could rebuild myself


in the con',Inunity, the sum of $3,000. 1 told Mr. Darrow


would be accepted and the other;, couz:its in the


one way or the oth er in any way shapE or


"'this --


15


16


17







I.
\


It is not on the theory of a con-crime with the witness.


founiation laid • 0J"~
COURT_ What has this to do with too furtherance


the conspiracy? .


MR. FORD· It isn't in furtherance of the conspiracy, it~s


acts shoWing gUilty knOWledge and gUilt 0 n the part of


this defendant, and his efforts to save himself from the


r eaul tB--attempting to ronceal his participation in the


MR. ROGERS. Canndlt rtove it by declarations of a coconspir 


tor after the cessation of the object.


THE CO'ORT- .Read. the question.


(Last question read by the reporter.)


Bpir acy a t the pr eOOlt., •


THE CO'011.T· Well, read the ques tion 0


it by the
MR .ROUERS .You ,Gunnot· p:tbv~de:larationB of this wi tneaa ,


that is all. Very easy to prove it that way •


MR. FRDERICKS. Now, is that a fair comment to mak e, your


Honor?


58'1 I


A Yea, air--pardon me.


dismissed, and my family taken c are of as I thought they


should be, as he had stated, that 1 would accept it. ""f '.
: ,,>.,,'11


at any time discuss wi th the de fend an t, Mr.


Darrow, the possi bili ty of your going to the penitentiary


upon, such a charge?


MR. A'Pl?EIJo Wait a moment--we obje:o:t upon the gr6urd that


it is incompetent, irrelevant and immaterial, hearsay and ,--7


8
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2


THE COURT. Answer the quee tion.


MR • APPEL. Exception. •


3 A Yes, sir.


4 MR. FORD. Q When and where? A 1 think upon at least


5 three separate oc casi ons.


6 Q Well, now, the first time that matter was broached by th


7 defendant when was that and where? A At his offico, to
-8 tije best of my recollection, in the Higgins ~ilding.


9 Q Was it before or after yovr preliminary examination?


10 A It was after my preliminary examination.


11' Q You had two preliminary examinations, one on the Lock


12 wood incident and one on the Bain incid~t. A It was


13 aftEr both of them.


14 Q About how long after the second one? A Oh, 1 should


15 say it was a matter of two weeks or three, perhaps.


16 Q And at what place? A Ris office in the HiggiIlsJBuildin •


17 Q Who else was present besides yourself and the defendant,


18 if anyone? A Mr.,Dav~


19 Q What was said at that time and place?


20 llR. APPEL. We object upon the ground, incompetent, irrele-


21 vant and immaterial for any purpose, and hearsay and no


22 fourd at ion 1aid.


23 THE COURT. Overruled.


24 tm • APPEL. We except.


25 A May 1 say what Mr. DaVis said or just what 1 said to Mr.


26 Darrow?
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1


If what Mr. Dav is said was in the pr es en ce of the


2 defendant, give the entire conversation.


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







Ltll A
J.!r Javis told me that he had serious-dO:~'ts-as 't--0-5_-;j~~--I-_l .


that he would not concede his defeat along thh .
)


j


5torney did not accept it. He told me -- Mr Davis I am speak;


6 ing of noVi


2 whether his plans for my plea of guilty and fine would be


3 accepted by the District Attorney. I asked him at that time


4 what would be the best proce Jure in case the District at-


11 ask for probation. He said at that time -- Nr Davis --


defendant, 1'!:r Darrow, and where?


I,~ ROG=TI3: I move to strike out the conversation, if your


Now, then, when "~3 the next conversation with theQ


Honor p1 ease s, upon the gro 11.nd -- I won't make the mo tion


to strike out; let it stand.


about all the conversation at that time that I remember of.


to trial at any time; and. l1r Davis said that he v;oul,i look


into the matter and let me know at a later date. That is


turned to l1r Darrow and said, TTMr Darrow, v;e will __ IT


wi th the $3,000 promised before, wont t we 11r Darrow?" to


which IJr "Darrow made. no response. , -""/-
--- _ _ __ . __ ", ..-.--..--.-..- ~-.-__t.~ ..


Q Vlha t el se, if anything, oc curred a t that time? '\ ..
with


A I said at that time tha~lr Gage as my counsel, I had


absolutely no fear of conviction and that I was ready to go


he sa id, nWe n11 agree if that ta kes place to give you the


sum that you would have been fined, namely $5,000, together


line; that he was going to do everything he could to get me / \


out on a plea, as stated before, but in case that eo~dn't ~
be done, that in his opinion it ~ould be better if arrange- '


ments could be made and I Viou1d onter a plea of gUilty, and


7


8


9


10


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







made.


Q Vfnen next did you discuss the sub ject \lI"ith I'lr Darrow


Q What, if any, reply did he make to that? A He said


591


~his is subject to the objection. your nonor,l\.r1?EL:


/


TTI~ COtJr:: T: Go ahead.


also my friends. I told. him tha t I'.~rs Franklin told me that


casions I think about the oUfY questions he asked me was


A I don't think -- I think I visited ~r Darrow on an


average of about thr'ee times a -r;eek. and upon qll those oc-


A (Continuing) -- that it was my duty. under all cir-


that it is hearsay and immaterial, no foundation laid;


how my wife took it. and what my wife advised me to do, and


self and that he had nothing to worry about from me.


incompetent, irrelevant to any purpose whatsoever.


THE COURT: Yes sir. Objection overruled.


it was --


told him tv..enty-two years, and that he had told me words of


the very same th~ng, and that I felt that way about it my-


cumstances, to not to draw Mr Darrow into the mud that I had


ten tiarj<~? A On the 14th day of JSl uary, 1912.


Q At Valat place? A At the o~fice of LPCgffite Davis


she was a brave \VO!':Jan, or .....;ords to that effect; I also told


about your, the possibili ty of your being sent to the peni-


Q What did he say about tllat? A I beg your pardon:


him I had talked to my son, and he asked. me his age and I


1m APfEL: Except.
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1 the city, in the Bryson Block.


2 ~ That is in the DrysonBuilding, corner of Second and


3 Spring street? A It is in his partner's office, not in


4 his private office.


5 Q Wno WdS present at that time? A Nr Darrow, Mr Davis


6 and myself.


8 appointment and the discussion went along the line --


9 1ffi APTEL: (Interrupting) -- We interpose the same object-


7 State what occurred at that time? A We met there by


10 ion interposed before, incompetent, irrelevant and irr~ater-


11 ial.


12 TIlE COURT: Ob ject ion overruled.


131m APPEL: We except.


15 that I might possibly make to !.lr Ford.


16 T:;R FORD: Pardon me, just a moment •. I think the answer 0 f


17 the witness is in the form 0 f a conclusi on, Vihich counsel


18 may later on move to strike out.and tm avoid that I will


19 ask you to state what wss said and done vd thout stating


20 your conclusion, as to being along the li ne --


14 A (Continuing) -- was along the line as to a statement


21 A


22 Q


Well, it is very difficult to


Give it in substance.


23 1ffi ROG3RS: I \oould suggest that it be said ~hat person


24 said each thing, whether it \vaS T;lr'Davis or Er Franklin.


THE COunT: Oh, yes.


Nr Davis sarrd that HRx±hoc~ if we did, if I couldA
25


26
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whoconvince Mr Ford that there had been another party


that inasmuch -- I said that this man told. me that he


and the name that he gave, that tlr Ford might believe a


Job Harrimanll
• Mr Davis turning to Mr Darrow resented that,


to say, and I said that from the way I was standing, and.


Ii \
;


,//.
acted as a go-between between M:r Darrowc.and myself and give,


"a description of that man and where he claimed to be from,
f
l


statement of that kind and it ",QuId rel:ie ve me a great d.eal ;!
;.


standing between !.:r Darrow, that it was a very, a very poor ):


statement foc him to make, implicating another party, or


believe a story of that kind, that it would be the same old.


story of the bO~l stealing a bicycle and saying he bought it


and rel ieve lir Darrow from any compli ci ty fo r the reason


that it would leave him entirely out of the matter; and then


words to that effect. We then discussed the question as


from somebody and didn't know who it waS. I then suggested


from Mr Darrow and gave me that aSSlrrance. ~r Darrow


spoke up for the first time I remember of, and said "If you


mention my name I want you also to tell what you know about


A Mr Davis said he thought that wa.s a very unfair thing


and they had a heated argument in regard to it.


Q Just tell what was said?


to my plead.ing gUilty and taking my medicine. I told Illr


Davis that if he could assure me that I would not get over


two years in the penttentiary that I would plead guilty a


I suggested, in fact told Mr Davis, that !vIr Ford. never viould
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Davis in the Bryson, Block.


yes sir, not written by me but dictated by me.:


say nothing, and he told me he would let me kno~ in a day


or two, and I left.


19l2? A I cannot tell you, but jf you will allow me to


refer to a memorandum I will tell you exactly when it was.


A Immediately


That diary has been dictated to Mrs Frank-


uhen next did you see the defendant and discuss this


Was the memorandum made by ~ou? A Dictated by me,


At the time the transaction occurred?


iThen was that? A As I was leaving th"e 0 :£'fice of T.~r


IUIow long after this conversat ion of the 14th of January


Q,


same matter? A To the best of my recollection after this


time I,had never spoken to Clarence Darrow but on one occa-


Q


sion.


Q


Q


Q


after, that night.


Q Kept by you in your possession ever since tbat time,


this memorandum? A lTo, it has not.


Q Where have you kept it? A I will state, so that you


will understand exactly what it is, I have kept a diary


ever; since the 14th of January, of all my movements for my


own protection.


1


2


3


4


5


6


7


8


9
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14


15


16


17


18


19


20


21


22 lin and she wrote it in a bool: and transcribed it on the


23 machine, and I have it in my pocket.


24 Q i7e have no ob jc ction to your refre shing ;yot;tr 1'ecol-


25 lection. Go ahead.


26 1.8. ROQ:s:J~: You know the rule to that, if your Honor plea
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26


and we call for the enforcement of it.


1m FREDERICKS: This is a refreshing of recollection in re


gard. to a date ..


Q By Mr Ford.: Did you· look at this memorandu~ after it


was transcribed, Mr Franklir? A I have read. every word.


of it, yes sir, I did.; and compared. it with the book.


Q Well~ with reference to the entry itself, the date of


its entry, how long after it was entered did you look at


it? .A Well, Mr Ford, as I dictated when I \7ished to Mrs


Franklin, she wrote the day and date and then followed it


with what I gave her; I saw her \ITite it.







The 14thA


JaR • FREDERICKS. We are only referring to this portior:,


referring to that day.


Q When did you begin to keep this diary?


day of January.


within the rule.


MR. ROGERS. The rule is, where the Witness refreshes his


recollection from a memorandum it shall be shown to opposing


counsel, who may, if they desire, oross-examine him upon it.


THE COunT. You have that right.


JAR • ROGERS 1 B imply call for the enforcement of the rule.


Q BY THE corn T. Yes) Wher e i:l th is mamor andum?


A In my pooket.


Q You may produce it. A When I find it 1 will show it


to you .•


.Q 1913? A Yes, sir.


Q After it was wr itten--l want to get'at your ous tom-


now, after it was written did you examine it to see if


it ",as correctly entered? A No, sir, I'did not. I have


read every word in that book and know it is oorrect, two


or three days have passed, perhaps, before 1 read it.


Q You did look at this particular entry to which you


refer within two or three days after it was written?


A Yes, sir, all of them.


Q You can use it.


MR. ROGERS. The rule, is oalied for.


JIR. FREDERICKS. We submit the testimony brings the rna tter
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1 m • ROGERS. The answer will make the whole diary perti-


2 nent- He says he kept it for a purpose and that is the rule,


3 .i t makes the whole diary~-


4 MR • JID)RD. Wi thdraw the question for the time being, and 1


5 will see if 1 em reach this in some 0 ther way.


6 I Q BY MR. FORD. lin'. Franklin, the time at which you spoke to


7 Mr. Darrow, do you fix it by 'reference to some other date or


8 SOnie other event, rather? A It was after--l am unable to


9 fix that date.


10 MR. FORD. 1 will leave that for a mOrI'ent. Q About how


11 long after the 14th of January? A 1 think it was son:e-


12 time during January, but 1 arr, not sure as to that.


13


14


15


16


Q Between the 14th and 31st of January? A 1 think so;


1 wouldn't state positively.


Q At what place did you see :I!tr. Darrow? A As 1 was


getting out the elevator iin the Bryson Block, at the north


17 west corner of Second and Spring streets.


18 Q Who was present besides yourself and Mr. Darrow? A Per-


19 haps ten or twelve people, 1 don't know as 1 know any of


20 them.


21


22


23


Q Were they wi th you or passers by? A Passersby.


Q Was any one wi thin hear ing distance that you know of "/


A That is a matter purely of opinion, but 1 should eay


24 that the way he said it at least 10 people could ha",e


25 beard it.


26 Q Did anyone else besides youreelf and ~'.r Darrow particip


I
I
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in the conversation? A No, sir.


Q What was said and done on that occasion between you and


Ur. Darrow?


Mr. Appel. We object upon the ground it is incompetent)


irrelevant) hearsay and no foundation laid) not relating


to any issue in this case.


THE COUR T· Overrule d.


MIl. APPEl,. Exception.


A The only thing he said to me was, "Did you see that.


par ty"( And 1) now know ing who he meant, said, "You


better go up and speak to Davie )"1 didn't know anytbing


about wr.o he meant.


MR. FORD. Q Was that all the conversation you had?


A That was all) yes J sir) and 1 passed on.


MR. FORD. Any motion to reake in regard to it?


MR • APPEL· We have our objection.


MR. FORD.Q You are acquainted with assistant district at-


torney Ford? A Yes, eir.


Q When did you first meet him in reference to this case


after your arrest? A 1 first met Mr. Ford on the afternoon


of my arrest) about three hours after nij arrest--four or


fi ve 'hours) perhaps.


Q. When did you first. meet him to discuss--1 wi thdraw the


question. Q Did you ever discuss the case with him?


MR • APPEL. Wai t a IT.orr-ent J the same ohjection.
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26 P1lHE COURT.


}lR. APPEL.


Objection overruled.


We make it Inore specific, your Honor.
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1 upon the ground it is incompetent, irrelevant and immaterial


2 and hearsay, and no foundation laid.


3 THE COUR T• (') ver r ul ed •


4 MR • APPEL. Exception.


5 MR. FORD. 1 withdraw the queE: ti on •


6 THE COURT· The quest ion iG wi thdrawn.


7 MR. FORD. Q All you have testified to occurred in the


8 City of Los Angeles, Cour.ty of Los Angeles, State of Cali-


9 fornia? A Yes, sir.


10 MR. FORD. Cross-examine.


11


12 CROSS-EXAMINATION.


13 MR. ROGERS. Q You have known Mr. Lockwood how many years?


14 A About 12 years.


15 Q He has been a friend of yours? A Yes, sir " 1 always


16 consrlered him 80.


"
17 Q You told Mr. Darrow that if he had not showed up on the


18 Bcene at that unfortunate morr;ent that you would have pulled


19 off your stunt of turning Leckwood over to the police and


20 char ging him VI i th extor tion, di d you'? A 1 did no t say


21 that.


22 Q What did you say7. A 1 didn't say anything about stunt.


23 Q,- Let me have the record ...-go ahead; you didn't say any-


24 thing about stunt? A No, sir.


25 Q Viha t did you say) then? . A 1 told ~tr. rarrow that if


26 he had not appeared uponthe acene at that time, that
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1 ticular morrent--that inopportune moment, if you please,


2 that twOllld ha~.re turned ;.~:. Locbvood over to the police at


3 tr..e corner of Second and Main, and charged him wi th accept-


4 ing a bribe in the McNanara case.


5 Q So that was your first attempt to get out of yotr crinle


·6 by charging somebody else, was it? A Yes, sir, that was


7 my first attempt and only attempt.


8 Q That is the first time you tried to get out of it or


9 shoulder the crime onto someone else, ian1t that true?


10 A 1 did that--yea, sir, 1 did teat J ~.!r. Rogers J after 1


had found that ~,~r. Lockwood had turned traitor to me, a man


who had been his fr iend for years and 1 was pI aying._e:v.en,L," _
~,....._~_. .


Q And you thought that in order to play even that you were


11


12


13


14 justified in sending a man to the penitentiary? A 1


15 don. t think there would have been any danger of ~,~r. LockWood


16 ever enter ing the door a of the pentten tiary •


17 Q Well, you would chave charged him with it and aworn to


18 it, wouldn't you? A 1 would have sworn--yea, air, that


19 I he had been offered a bribe--that he told me he had


20 a ccepted the $500.


21 Q, Then your idea was that you vlould turn hi m ovel' to the


22 pol ice and send him up to punishrt:ent to escape it your-


23 s·elf? A 1 r.cver thought he would ever be pupist:ed, it


24 never entered my mind and hasn t t Y~..t,,-


25 Q But you thought you would start it in tr~t direction,


A 1 was doing the very best 1 could to get ouanyhow"?26
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1


the scrape tr..at 1 was in.


aUI


Q Well, you thought that he would accept money to go on


the jury and vote according to the money? A No, sir, 1


man of sterling integrity, did you not? A 1 did, yes, sir


Q At the same time you thcought that he would accept money


Q .And still are, is that so? A 1 will answer that ques


tion and say to you, Mro Rogers, that 1 am now doing what


1 consi.cler tl:e bes t thing for my wife and family that 1


have sworn to protect, and 1 am going to contir.ue to do it.


Q 1~r. Fr ankl in, you told Mr. DarroV'! that l.:r. IJockwood was a


2


3


4


5


6


7


8


9


101
i


11 :


to per jure himself? A N .
0, s lr , 1 did not.


did not.


Q You said, didn1t you, that he was a man of sterling


integrity and yet you thought you could buy him1 A 1


examination, Me. Rogers, that 1 told MJ;. Darrow, and 1


r epeatit, that if Mr. Lockwood did no t wisr to accept the


bribe that he would come out like a man and say so, and


1 told you upon the directthought that 1 would try it.


Q If you didn'tthink he would take it and go on the jury


wgy di d you tc:k e a chance 7 A 1 wanted him if 1 could get


him, because 1 knew if Mr. Lockwr:od gave me his word that


he would go on that jury and vote for an acquittal


he would stay there until hel) froze over until he


that Waul d be all ther e would be to it, on account of our


friendship.


Q If you didn,t think he would take it why did you go to


him and offer it"1 A 1 tc·ok a chane e.


24
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think that he would take it. 1 never thought he would


take it and 1 was mucp surprised when he agreed to it.


Q And you thought that he was a man, of sterling integrity?


A 1 did, yes, sir.


602
Q And you thought you could buy him to do that? A 1


thought 1 would try.


Q Well, you woul dn 1 t try a thing you didn't think you had


a chance to do? A Oh, 1 have, yes.


Q As a matter of fact, you went to Mr. Lockwood for the


purpose of buying him and having at least the expectation


1


2


3


4


5


6


7


8


9


10


11


that you could?
,---«--_...._.


A 1 thought 1 could ask him. 1 didn't


Q What kind of rroral sense have you when you think


of sterling integrity will take a bribe to sell. his


Q And you thought that nevertheless that there was a


chance that he was a mar. of such sterling integrity, that


-----------he would take money to per jure himself? A Every n:an has


his weak point and 1 thought perhaps that might be Mr. Lock


wood's, and 1 took the chance.


Q You thought that if your old friend of years and a man of


sterling integrity 'got t4,OOO dangled in front of him that


you could induce him to cOlnmi t per jury, am 1 right i' A Yes


1 thought 1 could do that ; that 1 could try it.


Q And yet you thought him a man of sterling integrity?


1 did.


26 MR • FORD. Jus t a momen t--o oj ec t to that upon the
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it is argumentative and


croBs-examina tion.


[;03


an in suI t to the wi tnesB and not
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1


itrt I:IR ROGERS: Iaght as well settle this right at once, your


2 IIonor please, with reference to the decision under ~hich I


3 ~m proceeding. If your Honor ~ill permit me to read it, I


4 will read it.


5 TIill COURT: Yes sir.


6 Ti2FCRD: I suggest the decision be committed to the Court


7 \vi th the J?age •.


8 1m FREDERICKS:7ihile wo are waiting lot's have the ques


9 tion read again.


10 ,THE COu~T: Read the question. (Last question read by the


11 reporter)


121m FREDERICKS: We object upon the ground that it calls for


13 a--


14 IS ?OG-sR S :. The TIuef f case, Cali fornia AIlpellate 18th --


15 tlP. FREDERICKS: Let me get the objection in. That it calls


16 for a conclusion of the \vi tness as to matters not pertaining


17 to the case; and that it calls for a conclusion of the wit


18 ness; that it is incompetent, irrelevant and immaterial, ana.


19 that it is not cross-examination, what kind of a sense have


20 you, that is the inquinr of this ....... i tness.


21 I.m FORn: 7Jhat is the ci tg.tion.


22 13 l\OG~S: I have sent for ono othor citation, but this is


23 a leading case ..,.;11ich has been referred to numerous tilTleS, an"


24 is the foundation of all literature upon this subject.r read


25 J" from j,' eople vs ~7illiams, 18th Cal. The decision com-


26 mences at page 187, and r reaa. from page 191:
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1 observed that this ioitness occupied a very critical and


2 suspicious posi tion. ,lie had already announced his oym in


3 ·famy, and that he was gUilty of one of the darkest offenses


4 in the catalog of human crime. It is not unreasonable to


5 suppose, from his occupying the witness stand, that strong


6 motives actuated him to prove the defendant to 'be guilty of


7 tilis offense, and to palliate as much as possible his OY;11


8 guilt. The law to present irr~unity from crimes permits~uch


9 men to be witnesses, but with the same solicitude for the


10 ·protection of the citizen, watches with jealous scrutiny


objection.


I.m ROG~S: Yes, I think so.


mR F?SD~RICK3: 2he matter is not of sufficient importance


IT.
In order to save time I v;ill \ii thclrav; the


the testimon:l. It will not permi t any citizen to be con


victed solely by the testimony of the accomplic~, but


prefers a corroboration of his statements upon inc1ependent


sources. The utmost latitude of cross-exacination justified


by the law in any case should be extended to the testimony


of such a witness. The Court should pcrmit him to be thor-


oughly sifted


Em. FRE"0E2ICKS:


to take up the time.


~rtE CClJ2T: Objection Withdrawn. Read the question.


(Last question read by the reporter)


A Er TIogers, I a~ not here to 'testify to my moral sense.


I am hero to testify to exactly what took Illaoe, and
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1


2


to do so to the best of my al)ility.
that I should have


sonso(\.or I v;ould not have clone Vihat


perhaps,
I hav;U'not got


I did.


bUb I
tho moral


3 J.m T:O G?TI3 : lIov;, :r.~r Frankl in, you Ga id a moment ago that


4 ever;l man has his Vieak po iut. What you really meant to say


5 was that every man has hiJpriee? A I did not.


6 Q flell then, in Lockv;ood' S Rsse you thought he hael his


7 lwice? A I dicln' t thil:;k so, no sir.


8 Q You meant to say tliat; you didn't 'think he iYOLlll1 take


9 ~7our ~4, 000 when you sa id you ·...-oulcl go out and 0 ffer it to


10 Ihim? 1:.. I di dn' t th ink he wo u,ld, no sir, and I to ld ~.~r
!


11 Darrol. I didn't think he ~ould.


12 Q ~o come clovm, :"ou "auldn' t have gone to him at all and


13 e}~osed yourself as a jury briber to your intimate friend


14 unless ;you thought there "'ias SOEe chance of hiG taking it?


15 jt I v;cnt there"! to tir Loo1::v:ooc1' s becallse I believed at
("-:-:-:-:------;-::--:;--~:-::----;-':;"-:;--~


16 that time that he 'was a man that woulll stand by a friend and


17 no t do I":ha t he has done to me; run me in.to a trap. That is
"'_ ....._.,_<,....""._..._"....__ -~....,..,.,."....~..~_ .........~.-_._~__.-_r----


18 "';ha t I wen t fo r;- =!>~~~_!.j,.§JUl-f,l.:L~~ tho ugh t .
.."".._""-,-<._-~~...-


,19 Q Well, assume for the sake of the argument, just for the


20 moment -- A Yes.


21 Q --just for the moment, assume for the sake of the argu-


22 ment that you did think he v;ould. not run you ill to a trap or


23 expo se ;)70U -- A Yes sir.


24 Q Please ansv;er m~T question. You di'd think ti1cre ,·;as a


25 Gtrong chance of his ta king tho I:lOney? A no Gi r, I


26 Q rIell, you. did think there was !l chance, then?
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1


2


A


Q


TIo sir, I did not.


YJ1m t did you go ou t fo r? A To sec if he ~ou1d take it


3 Q You exposed yourself to a crime when you didn't think


4 he v;o u111 (10 it? A I went there to make an offer and for


5 him to either accept or reject it, as he saw fit.


6 Q You knew you were committing a crime? A I ditl, yessi •


Vihy waS it, then, without any chance of success, withon.l7


8


9
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Q


any ltho.ugh':t yOll con1d succeed, you committed tt?' (~:rime? Do
'~


you think we will believe that" A I don't l:now Vlhat you rna


be able. to believe, IiIr Rogers; that is what I did.







1~. let'B Bee, you are getting Bomething for your


2 testirrony? A 1 am not.


508


3


4


5


6


7


8


9


Q You are getting imrnuni ty for your tea tin.ony J ar en t t


you? A 1 have never been offered irrmuni ty and r never


have aaked it.


Q You know, don't you, that Section 1324 of tt~
Code provides that when you walked on that witness s,tand


and testified they can never prosecute you? A 1 under-


stand what that section is, yes, sir.


10 Q You went on the stand believing that, didn't you? A It


11 never entered rry mind.


12 MR. FREDERICKS. Jus t a morrlen t, th e q ues tiona ar e cordng


13 so rapidly. We objectJ. ';0 the question before the last one


14 on the ground that it assumes somethirg not in evidence,


15 that you could never be prosecuted. The Witness could be


16.. prosecuted for per jury if he commi tted it.


17 MR. ROGERS. We]}, he wouldn't be· prosecuted, tr..at is


18 certain.


19 MR. FREDERICKS. He certainly would if he corr.rnitted it.


20 A And tbere isn't any crance t1:at 1 would.


21 THE COURT. ()verruled.


22 MR. ROGERS. Q You know that the morrent you took that


23 6tand you became immune from fur ther rq,ll9Jd..ti.9.rU A 1


24 k now the law is this,· Mr. Roger a • Tha t wh ere a witness


25


26


takes the stand and tes tif iea to some act of his oVin for


which he might tave been prosecuted, that unless
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1 do·,


•


The other day, since this case started, when that


You know it too? A I think that is correct, yes, sir.


A If 1 hadn't known 80 1 wouldn't have


yes, sir.


case was pending agains t you the other day, you wen t in


there and had it continued on your own motion, didn't you?


yes, sir.


MR. FREDERICKS. That is objected to as immaterial and


tion is read it automatically acts and he is immune from


A 1 did, yes, sir.


Q Then you went on there to get immunity to save yourself?


A No, sir.


punishment.


Q . You had before? JI. Well, it was in your mind before you


Q Well, you got irr~uhity for going on? A Automatically,


Q And when you wen t onthat stard you knew you became


irr~une7 A 1 never thought of it when 1 went on the stand.


1 had before.


Q So you do know you are irr~une, right now? A


Q Automatically or otherwiBe you got immunity now, haven't


you, you know it.? A You are a lawyer, you know, 1 don't.


Q Until July 15th 7 A Yes, 8 ir •


Q So you could go onthis stand and testify and get rid of


it, didn't you?


Q


Q


,
went on the stand that you wer e going to be immun e from


punishment when you stepped onthere and started ta1kin 7
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1 I cross-examination, impossible of being answered.


2 could not be on trial in there and on the witness


3 in here.


A man


stand


4


5


6


THE COUR T· Obj ee tion overruled.


A I said at that time, Mr. Rogers, to Judge McCQrt..lic.k.-...t.ha.:t
---


the d~:.:f:..:e:.:n:.:d:.:a::n.:..:t::.-;.;w;..::a;;.:;:s:.-=t,R..Q~_.!_.t_a_n_d_w_a_s_r_e_a_d...::y_f_o_r_,~~l but I


Q BY MR. ROGERS· Were you ready for tr ial? A Yes, sir.
-'-"',


Q Did you have wi tnessea '/ A No, sir •.
Q Did you have a lawyer 7 A No, air ,. 1 didn t t need any.


Q You knew that they were not going to try you that ruorn-


7 . was wilJing to wai t the disposi tion of the case by the dis--_..~--,,_ ........-._~.._-........._,.......


8 tr i e t at ~C?.!'.n.e.Y.-


9


10


11


12


13 ing? A I did not; no, sir.


14 Q As a rna tter of fact, do you mean to tell us you didn't


15 know you were not going to trial in there? A I did not,


16 no, sir.


17 Q What were you going to do if you had been tried?


18 A The best 1 could wi th the intellect I have.


19 Q Plead Not GUilty, 1 suppose? A 1 had already plead


20 Not Guil ty •


21 Q Going to stand by it, then that you were not gUilty


22 if you went to trial? A 1 would if 1 had gone to trial;


Q You would have aaid you were not gUil ty? A You bet,


1 woul d have staid wi tb it too.


Q But, seeing you got in her e and got immu ni ty then you
have


changed what you would/said in there three days ago, in


23


24


25


26







1 order to get·:. imrr:unity, isn't that so? A Nothing of the


2 kind, Mr- Rogers:, no, air.


3 Q You told me a moment ago if'you had gone to trial in


4 there two or three days ago you would have stuck by the


5 fact that you were not gUilty, didn't you? A The only


6 way, Mr. Rogers, 1 could go to tr ial would be to plead


7


8


9


10


11


12


13


Not Guilty and stay with it and go to trial.


Q Not Guil ty and a tay wi th it? A Sure, or there would be


no trial if l' plead gUil ty •


Q And st~y .with it, didn't you say? A Yes.


Q You mean by that, stay right through to the end? A Yes


sir, if 1 had gone to trial 1 would have st.Yck r:LghtJo._
~


the end...... ,...


14 Q You couldn't say you wer e ready? A Yes, sir.


15 Q Seeing you didn't go to trial in there the other morn


16 ing ,you came in here and pleaded gUilty and got immunity?
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A 1 didn't come inhere, 1 was brought in here.


Q You walked in here alone didn't you? A 1 did, yes, sir,


in answer to an order of cour t •


Q You came in here and plead gUilty onthe stand after


saying three days ago you were not gUilty and were going


to stand by it?







Pete 1 A


2 a way as I could as to all of my acts.


3 Q Hoy;, let me see what has happened since three d..ays


4 ago when you were saying you ~ere ready for trial and were


5 Boing to stand up to the propos~tion that you were not


6 guilty all the ~ay through; r.hat has happened bet"een then


7 and yesterday, or da.y before yes terday? A What has happened


8 since day before yesterday, you mean?


9 Q Yes, to change your mind and heart. A The day before


10 day before yes terday I v.us called as a witness in this case.
I a day,


11 Q All right. I missed i t~ Well, v,"e will say tho day


12 before the day before yesterday, then. A I had been
have


13 ca.lled as a witness anytestified.;since that time nothing has


14 hapliened..


15 Q Then it would not have been true in the other Department


16 that you were not gUilty \....hen you said. that you were going to


17 stay with it, it wonld not have been true, woultl it?


18 I would. not have plead gUilty in that ~epartment; no si t


19 it v:ou..ld not have been true.


20 n And. you were going to }Jut it over if you could?
<~


21 A 'You bet, yes sir.


22 Q Unless you got immunity? A ITo sir, nothing of +' +Lilau


23 kind entered. my mind.


24 Q Unless you ~eTe allo~ed to come on the stand here and


25 testify? A lio sir, I had alr~ady beon summonsed as a wit


26 in this case.







1 Q


S131
Isn't it true you e:~ected to be a ~itness in this case


2 \~len you were in the court-room the other day, and kne~ you


3 were going to be? A I meil";' I \"lo\11d necessar i1y be called,


4 at 1east~ ! knew I had been subpoenaed.
-:.-_-------........ :IIlllll~~~:~i!-~~.-.,...-;r..oIx~.....,,~~


5 Q You made a statement to the District Attorney, a long


6 statement before that case ever came up in that other


7 Department a few days ago, didn't you? A Yes sir.


8 Q And signed it? A Yes sir, and that statement ~Du1d------not ~Q.Q.Urt.


Q What? A It ~ou1d not be ~urththe paper it was
9


10
t


11 v;ri~-r.~~,~e!~5l_j"r.Ul1..·
-


f\


12 '"
y


It would not be· A ITo.


and immaterial


IiTIi, FREDERICKS:
13


14


15


Q Why not? A Because it ~ou1d be contrary to law.


That is objected to as incompetent, irre1cval t


his inclinations or intentions, and it certainly seems to me


Tm i!'TI31)SRICKS: -- Wait a moment, until I get my ob jection in


fle are getting into a discussion here of what this new wi tne. s


may know about law that does not seem to throw any light on


16 Q


17


18


19


20


Contrary to what 1a~ --


y;i tne ss' status by the cross-examiner; n0\"\ , as to \";hat he


it is taki~g up a lot of time and it is not cross-examinatio .


The issue has been pretty thoroughly gone into as to this


la~ is or is not, and I think, with all duo respect, this


knows about the law, it is bringing in academic questions to


this witness and getting his answers as to what ho thinks til


21


22


23


24


25


26







1 ~itness is entitled to fair treatment and we are not


2 getting anything, so I object to the question on the ground


3 it is not cross-examination.


4 MH ROGERS: I take an exception to the comment on the testi-


5 mony "we arc not getting anything"; if that is not worse


6 than anything I have stated in this court-room, or my col-


7 league. either, I am very much mistaken.


18 lim. FOTID: We are not getting anything but a conclusion of


9 the wi tness.


10 I IvIR :?P.3iDEIUCKS: I mean we are not getting anything 'when Vie
~ .


11 get his opinion 0 f the law.


12 lIR nOGY?3: Ris knowledge of the law, not for the sake of


13 our ovm instruct ion, but for the sake of seeing what his


14 mental condition is and what his beliefs and motives ape.


15 THE COURT: Ob ject ion overruled.


Read the question.


(Question read)J7
18 A Contrary to the lav: of the State of California. \'ihich


19 says that a man may come in court and plead gUilty and change


20 his plea at a future date. and any statement made, sworn to


21 or otherViise. he can come in court and go to trial and that


22 statement cannot be used against him only under certain cir


23 cumstancds.


24 Q 1.'1e11. then, you were ready the other morning wi th that


statern.ont in the possession of the District Attorney. sub25
scribed and sworn to by you as tho truth. to come in there26
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1 go before the jury and say what you had said, the statement


2 was not true? A Nr TIogers, thore is no use in you and I
was


3 quibbling.' I ron satisfied r.:r Ford was bUsy in this court an


4 it would be impossible fo r him to try tho case.
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A Well, Vinat is the question?


Q Why don't you aT-swer my question? You said you were


ready to go to trial and intending to go to trial if they


called for you? A Yes, sir.


Q Now, 1 am asking you the question,which 1 just gave you,


with that in view.


MR _ ROGERS· Read it) Mr. Reporter. )


(Question read.)


MR. FREDERICKS. He has answered that.


(Answer read.)


MR. FREDERICKS- We submit that is an answer and a compre


hens i ve anser.


THE COURT. 1 think the witness can make a better answer


than that) and counsel is entitled to it.


A Shall 1 answer the question, your Honor?


15 TEE COURT· Yes.


16 A As 1 understand the law) Mr_ Rogers) and that was


17 mind at that time and has been at all times since 1 made


18 that statement, that at any time 1 was ready to go to tr ial


19 that statement could not be used in court agains t me at


20 all •


lOp 1


2


3.


4


5


6


7


8


9


10·


and testify tothe direct contrary of it and they


21


22


Q


Q


And you could testify-- A And 1 still think so ..


23 couldn't use it against yOU! A 1 don't think they could,


24 1 may be mie taken. 1 am not a lawyer -


25 Q In other words')'you thought you could go ontl:e stand the


26 other morning and testify to the contrary to what







tion to its introduction or not.


for identification?


to.


As I understand the law, andA


You um erstand it has not been int roducedAm • rnEDERICKS.


use it against you?


MR. APPEL' It was testified to in reference.


1R. FREDERICKS. Is ttat the one that was introduced only


in evidence, and 1 don't know whether counae) has an objec-


Q BY MR- ROGERS. fS that your bank book on the Fir at


ltational rank of Los Angeles--may I haye a piece of chalk-


THE COURT. You are now showing the document offered by the


prosecution as Exhibit 8 for identification?


MR. ROGERS' 1 don't kno~ sir, it makes no difference w
concerned


it is, as far as tte identification is~ because 1 do no


you know it better than 1, the defendant hasn't got to


take the stand and testify to anything if he doesn't wish


.. 61-FJ~1
sworn to before the dis tr 1c t attorney, and th ey couldn't


1m • ROGERS' Yes.


Am • FREDERICKS· Don't you see, your Honor, that we are


getting into a discussion of law?


MR • ROGERS. We are getting the witness 1 mind. pretty well ~


Q I will rS:'urU to this sUbject of immunity a lit.tle later


with you and during the short time I have, 1 want to take


up another matter with you. Will you let me have that


bank book, please? (Clerk produces bank book and handa


same to couns e1 • )
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have to rely on it.


THE COURT You have to refer to it, as showing it to the


wi tnees,


MR. FREDER1CKS So that we can identify it,


TRE COURT' Let your record show that the witness is


shown the document marked people's exhibit·8 for identifi-


I
AYee , sir, that is my bankBY MR. ROGERS· Q IS that so?


~tion in this case,


book, yes, sir.


Q The one which you had copied all ycur deposits in that


bank, the Firat National Bank? A YeE} sir.


Q Did you have any other bank of depoei t in ·those daye?


A 1 did not, n'o, sir.


Q Now, Will you look that over and see if those memoranda


of deposits· there are correct? A 1 cannot tell, 1 couldn't


tell that.


Q Well, tell us to the best of your knowledge.


MR. FORD- We object to that on the ground the witness has


answered in the same way on direct examination as Dn croas


exarrination. They objected to ita introduction at the


time we o~fered it and we objedt to it at the present time


on the ground it is not the best evidenco, and our only


reason, 1 might state frankly is, 1 have not compared it


With the original records of the bank to see whether it


con tains all the vax ious items or· whether they ar e


ly stated.
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1 MR. ROGERS' It doesn't male any difference, on cross-


2 examination.


3. THE COURT' If the witness can answer whether or not those


4 a re the correct entries--


5 MR. P'REDERICKS. Tl'e witness has' answered he didn't knoVi.


6 TPE COURT IS that your answer, Mr. Fran kl in 1


7 A 1 will state to the best of ~ knowledge and belief:,


8 that is a correct entry of money 1 deposited in the First


9 National Bank between August 19, 1911, and October 23,


10. 1911.


11 Q BY MR. ROGERS- And tre dates are approxirrately correct


12 on there? A 1 don't know; 1 presume they must be.


13 Q Now, 1 call your attention to the various items of


14 deposit up until the 30th of Sep~ember, 1911, and ask you


15 from whom you obtained the various sums from, down as


16 far as the thousand dollars.
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'etol I-iill }'ORD: To tha t we ob ject on the ground it is not cross-


2 examination and this witness has not been examined on that


3 sub ject.


4 I,m ROGERS: Well, for Heaven's sake, y;i th an accomplice, if


5 your Honor please.


6 I.m FORD: Withdraw the objection, go to it.


7 1m TIOGS:ZS: I have a right to go into everything connected


8 with it.


I.m !~.o GEnS:


9


10


11


12


13


l.m FOnD:


MIt FORD:


book?


I withdraw the objection to save time; go ahead.


"".first entry shows ~365 on Aug 19, 1911.


~ardon me, Mr ?ogers; do you v.ish to offer the


I may after a bit, I am proceeding in my ovm


14 way to get at it thoroughly first. Go ahead.


Tha t money is the balance of $560 given me by Clarence
15


16


rm FORD: That is all right.


17 S. Darrow, I think two days previous.


18 FORTI: Just a moment. I'll object to counsel putting any


The next entry as sho~ in theAAll right, sir.


Pardon me, just a moment, sir; that is August 19th?


Aug ust 19 th.


1-'2 ROG:?S: We want to make some totals of it.


figures upon tha.t blackboard unless he offers the book itsel


in evidence, or any entries from the book, too.


book


Q


Q


I.:lR ,,'>.FPEL: 1,'le may want to make a total antI ask a Question


based upon that.
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1 U? ?O?D: Very well, offer the book and. then you cen make


2 your totals and offer them.


3 MR. IWG:?:RS: I vdll offer the book VI'hen I get re.ady, if your


4 TIonor please, and I am not ready.
on the book


5 I.1R J!'OT:D: VIe object to the cross-examinatio!yon the ground


6 it has no t been introduced in evidence t on the ground the


7 vi'itneSs has given no testimony of the various items in that


8 book. If counsel desires to enter on the examination of


9 the entries in that book we have no objection;if they desire


10 to offer the book in evidence we have no objection wbatso-


11 ever, if they want to go through all the items ro1d total


12 them up. I simply state that for the' sake of shovdng


13 we are not technical in it, but we do object to any cross-


14 examination of the witness in relation to tho items con-


15 tuined in that book on the ground that he did not on uircct


16 examination testify to ....
l\. , therefore it is not cross-


17 ey...amination.


18 I-.:r:r. APPEL: ITe h8ve a right to go into everything.


19 E.R P.OG?RS: ;r,Tould your Honor like to hear the case of


20 Poople against Schmitz on the subject? I suppose counsel


21 is getting ready to withdraw his objection, but I will read


22 a little of it. (Reading) -- "The witness ::'uef ViS.S jointly


23 g~cused of the alleged crime for ~lich the defendant was


24 being tried. !Tot only this,. but he had confessed it ancI


25 l)leaded gujlty to it. After having clone all these things,


26 and having confessecl himself guilt;y of a felony, he turn
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1 and took the \vi tness stand against one v;ho had been his


2 friend -- at least his pol i tical friel1l1. He not only con-


3 fessed himself a criminal, but \vent upon the stand to assist


4 in convicting his co-defendant o:! the alleged crime of v;hi ch


5 he had pI eaded gUilty. His conduct had been such that uncler


6 the plain Ilrovis ions of the penal code his evidence vms


7 branded so the defenllant conld not be convicted upon it


8 wi thou t corroborati ve tes t imony. Then waS it not fa ir and


9 just to defendant, in order to investigate and arrive at


10 the truth, that the reasons, motives anc1 surroundings of


11 the vii tness shoul,l be laid bare. Ee hal::' changed. hi s


12 plea 'of ' no t gUilty ' ~o one of ' gu ilty', and his attitude


13 of friendsh ip to defendant to that of a witness aiding and


14 assisting the pr08ecution. If ho had been promised cOTIllilete


15 immuni t~r, llid 1m not the doJ'cnclant 11a va the right to laY tl:e


16 facts befol~e the jury so that they lJisht determine tho 'r:e.igh


17 to give his evidence? If he hacl,in another case, before an;)


18 promise had been lTlade to him, sworn to facts inconsistent


19 viith l1is present testimony, vIas that no concorn of tho clefon 


20 ant? The ~ur;y haG. tho righ t to believe the \':i tness 'Suef, bn


21 the d.efonse had. the right to investigate every motive, every


22 statement, ever:l act, and. eve:rytbing that might in any


23 reasonable way have influenced him in 11i:08 testimon~T, al1Q to


24 11ave the jury kno\\' thi s be fore :pass ing its juclgment. In suel


25 cases it is elomentary that the broadest scope should be a1


26 lov;od in the cross-examin!;.tion of tho vlj_tness.







te 1 It is provided in the Code of Civil Procedure, 1oction 1844,


2 that the presumption that a witness speaks the truth may be


3 r repellecl' by the mm ner in which he testifies h;y the char


4 acter of his testimony, or by evidence affecting his char


5 acter, for trl1_th, honesty or integri ty, or his motives, cr


6 by con traclictory eviclence, anel the jury: are the exclusive


7 jUd.ges of hi s creelibili ty. It is further lai el clO\"ffi in tho


8 Coele that the test imony o:f an accomplice ought to be viewed


9 \vi tIl distruct. n Speaking of the narrowing o,f the ezam-


10 ination of the accomplice. Now, if your Honor please, I have


11 ,here- a book which he says he believes to bo his bank account,


in that book that has the entry of $1,000 which they claim12
v.;as tho ori8ina of certain bribe money. That being true,13
if they hadn't put that book in at all, and that booJl'"i'ere


14
not in existence, I coulel walk up to that blackboarel and ask


15
that wi tness to tell me where he got very dollar that v,ent


16
into that bank, out of which he says he got this noncy,


17
every statelnent, every act of his, that we had. reason to


18
think v;ould. throw an~l li8ht on him v,e could br1 ng to bear on


19
him, and I have a right to go into this bank-book an~ all


20
~bout it; I don't have to introduce it in evidence before I


21
do it.


22
FiR FORTI : If the


23
Court please, we have no objection ~latever


to counsel going into the examination of this "itness in
24


every respect; he has a right. to find ou t his entire relation
25


with this case; he has a right to ask this ,,;,;,itness concor .
26
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1 any transactions that the witness can remember; he has a


2 right to cross-examine him in regard to all those matters,


3 Imt he has not a right to require the ..,,-i tness and tr~7 to


4 ~rocure the witness to testify from a memorandum not made by


5 the defendant, from a memorandum concerning which the defend-


6 an~ says he has no knowletlge, from a memorandum V\"'h:ic h he said


7 on d.irect examination he had never looked at -- the witness,


8 I mean to sa~T -- he haq. presented the bank-book, and they


9 objected, and properly so -- I am not COml)laining on t:hat


10 rUling at all, but I do object to their
. i11g


cross-exam inA him
I


11 now concerning the bank-book in whjch the en tries -- we have


12 no ...ray of, and I don 1 t kno..';" a t the present time whether the


13 entries arc correct or not, personally I have not compared


14 tr.em with evidence which we I'dll introduc e our selyes la tor


15 on in a proper way and \7i th the proper foundation, but we do


16 ob ject to the witness being inter:cogated from the memorandum


17 not made by hiL'1self and concerning the correctness of ,;hich


18 he doesn't know anything.


19 THE COUT:T; TIe stated, to the best of his knowledge and be-


20 lief they are correct.


21 IMit FORD: Yes, and he has stated on the other hand that he


22 has no kno\";ledge and beliei'. r:'o be true, I sUPIlose, I ]Ier


23 haps may have sor.:e opinion,


24 THE COt1RT: I think counsel has a right to find out how


25 much knol';ledge he has on that subject. Objection overruled.


26 EIt FOR"D: 'v7e object to the memorandum being sho¥m to
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1 witness and the witness refreshing his recolle ction from any


2 entries on that book until it is offered in evidence.


3 MEl APrEL: This is his book.'


4 THE COURT; I have ruled v;ith you.


5 MEl APPEL: It is a contract between him and the bank, he is


6 a party to it, and he is the ov:ner to it:


7 Tom 30GERS: Read the question, please.


8 (Questi on and answer read)


10 bank was;:JI)p:tembe;r 5,1911, y;asn't it, of ~~500? A The book
. ,


By Iilr Rogers: Then the next deposit you made in the


11 so shows, yes sir.


12 111R FOhD: I ob ject to counsel using the blackboard at this


'ete 9 Q


13 time and making en tries and manufacturing I don't mean to


14 be accusing him of anythine improper, but of preparing ~x-


15 hibits for this jury 'which have not been introduced. in court.


16 Ho,s, that is a very subtle way of making arguments to the


17 jury.


18 TEE COU?T: Counsel has stated he intends to offer this


19 book in evidence.


20 1m FORD: But he is not putting too blackbbard in eVidence,


21 he is putting something in court \\hi~ 11 has no place in conrt.


22 If he desires to make an areumen t of his case, le t him do so,


23 ~f he desires to argue it before the jury orally, let him do


24 so; but I object to the use of the blackboard at this time,


25 and to' his executing any figures upon it. I do not think it


26 is proper evidence, and I do not think counsel has any r'







b~6


1 whatever to use that blackboard and rJake figures upon it.
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~4s 1 MR. ROGERS. It might be well to observe, if your Honor


2 please, this is a srr.all book.


3 THE COURT' Objection overruled.


4 MR. FORD. The book hasn't been introduced in evidence.


5 The entries themselves are not introduced in evidence, and


6 yet here is something being put up here as an exhibit


7 which counsel, when the case is through, is at liberty to


8 erase or do what he pleases with. It is not an exhibit


9 in court and 1 object to it beingputinthe position where


10 it nay be looked at by the jurors on the blackboard before


11 this book is introduced in evidence, and even then 1 don't


12 bel ieve it is proper.


13 MR. APPEL. Let the chalk and blackboard and figures go


14 in evidence.


15 MR. FORD. This is a se:f5ious matter, your Ponor, and 1 would


16 1 i ke to submit au thor it ies on the matter and 1 bel ieve 1


17 can submit authorities on the matter. It is now a quarter


18 of five and 1 think if you t~ an adjournment until tomorrow


19 morning 1 will submit authorities on ttat matter.


20 MR. ROGERS. If your Honor desires merely a word of explana


21 tion, 1 thin1-: 1 may set at rest--every witness rr;ay make a


22 diagram, every bookkeeper--anybody of that sort rr:ay step


up to the blackboard and make his figur es • Your Honor has


tr ied a great- many water cases, more than 1 ever heard of


and intbis case there has been figures placed on the board


BO the jury may Bee it. only one can see it at
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Mr. Ritter can see it. If 1 give it to Mr. Ritter Mr.


Blanchardcan't see it and 1 am just putting the figures


on the board because 1 desire to make some conclusion


from it.


THE COURT' 1 doubt if 1 have got the point of tte pro~e-


cution ' s objection. 1 w'ant to get your point fuDy.


1 dontt quite see the point you are rraking •


:rvrR. FORD. The book itself is not in evidence. If there


is anything that the witness can illustrate by going to


the blackboard and drawing it, all right, but Mr. Rogers


has not been sworn; is not a Witness inthis case, he is


not testifying and yet here he is ~aking marks onthe


blackboard and making marks concerning testirrony and concern


ing documents which have not been introduced in evidence


and he is not a VI i tncss dr aw ing a diagr am in or der to


illustrate the witness t testimony, but he is drawing


marks on the blackboard. Suppose 1 interrogated ttis


witness concerning an entirely different matter not cover


ing figures. Suppose there \Vere one or two Q.uestions and


answers which 1 considered of irnrortance and I desired this


jury to retain in their memory. 1 could get up and .go


to the blackboard and say, Now, Mr. Franklin, didn't you meet


·\~r. DarJCdvi on suet and such a day?':.All right, put on the


blackboard Witness met Darrow on auch and such a date, and


have that remain before the jury for the purpose of


an arguIIient before the time for argument ,comes, and
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1 the purpose of illustrating documents that have nott been


2 introduced in evidence. Your Honor has tried cases in


3. 'Nhich the ',Vi tneooes have· fr equen tly gone to the blackboard


4 and dr3.wn diagrams to illustrate things; rave made differ


5 ent things for the information of the Cour t upon the black-


6 board) because th eir tes timony without it was not intcl igibI .


7 and in order to illustrate and render inteligible their


8 testimony witnesses were permitted to do so) but 1 don't


9 -believe that your Honor haa ever on any·occasion seen an


10 attorney start up and attempt hilU3elf to illustrate and


11 to ar gus the tes timony of the Yii tness as he goes along


12 by draw ing upon the blackboard and when he wont introduce


13 the docuu;ent itself in evidence.


14 MR. ROGERS' 1 have a~ particular reason for not introducing


15 the docun;ent just at the moment) but 1 will introduce it


16 later if it proves to be correct.


17 MR. FORD. That is the very point 1 am objtlcting to. Fre


18 wah ts to put the argument there and if it pleases him


19 as a good argument it will be there whether it is


20 correct or not.


21 MR. APPEL. If.'hat coul'lsel Ire aIls) Mr. Rogers is consuming too


22 much talk. If the talk conforms wi th what is on the


23 bla.ckboard no harm can· come.


26 1 can shoVl you numerous authorities.


24 MR. FREDEHICKS. Introduce it then.


251ft. ROGEP.S. 1f your Honor has the 01 igh tea t doubt about it
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we proceed any further, M~ Rogers, 1 think you


THE COURT. 1 think Mr. Rogers has the right to proceed


at this time, based upon a document which he supposes is


A Before


Overruled.


We object tupon the ground that no foundation


in the manner he is proceeding.


MR. PaRD.


THE COURT. I"\verru1ed.


MR • ROGERS. Wher e did you get that $500.0


~


un1er his dir ec tion; that he did not compare it at the


time and no foundation has been l~id shOWing he compared


MR. ROGERS. ~e testified that as having been deposited on


that date.


lection.


correct or which to the best of his knOWledge and belief


is correct, but concerning which he has no actual recol-


has been laid showing that the witness knows that item to


be correct of his own knOWledge and a part from the


entry in the book, that the book was not made by him nor


Further, it isn't the best evidence and that it is not


cross-examination. It calls for a conclusion of the Witness


MR. ROGERS. That was on the 5th day of September, 1911,


1 bel ieve you 8 aid?


MR. FORD' 1 didn't get the question and answer. 1 don't


know what he is referringto. (Last question read by the


reporter. )


AiR". DEHM. $500.00.


it at the time, that he knows the tr3.nsaction is correct.
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1 the date in that dire t amount 1 8-11, it should be a-IS


2 MR. ROGERS. 8-19 is right.


3 A Wher~ did 1 get that $500?-


4 Q Yes. A From Cl aren'ce Darrow by check.


5 Q Now, is the first amount $500, out of which you deposi ted


6 $365 1 where did you get that? A From :lr. Darrow.


7 Q And how? A By check.


8 Q lIR> you remember on what bank? A 1 do not. 1 know


26 MR. ROGERS. 1 did 1 $Z50 .00.


where 1 cashed it.


amount, 'Nhere clli you get that? A 1 think from Mr.


\ire Harr ilT.an ga va me a check for it, if my reoolHarriman.


lection serves me correctly testifying from memory.


Q Now, what is the next a~mount that you received?


MR. 'FURD. Well, just a mOffient--did you put that last one


on the blackboard?


Q Where did you cash it? A The First National Bank


in this city.


Q You took ou t a certain amount and deposi ted the remain


rer? A I took out all of it and put it in my pocket and


kept it two days. 1 think 1 re ceived that money about


two days befor e that t ilne •


Q NOW, the next amount you deposited was how much?


A September 11th l tZ50.00.


MR. FREDERICKS. IS that the third arr,ount?


MR. ROGERS. That is the third amount. Q, r~ow, the fourth


25
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1 MR. FORD- 1 don t t understand the hierog~yphic out to the


2 right, is that an H?


3 MRo FREDERICKS. Those t\\O dates am .the same, 9-11 , 9-111


4 MR. ROGERS. 9-5 and 9-11.


5 MR. FORD. Now, 1 ask tbo. t COlms el of fer those thr ee entr ies


6 on this blackboard in evidence at the present time.


7. MR. ROGERS. Nothing doing jus t yet.


8 MR· FURn' Then 1 ask that the blackboard be turned in


9 auch a way that it cannot be viewed by the jury until it is


10 offered in evidence, facing them.


11 THE COURT - 1 cannot sse any objection to it"


12 MR. FORD. My objection, it is argument for some purpose


13 that 1 don't at the present time understand and not under-


14 s tanding it 1 certainly obj ect to it - 1 cannot see the


15 relevancy of it. 1 might be lacking in some VI ay but 1 can t,~


16 help it and we ar e' enti tIed to have it taken out of view


17 of the jury until its relevancy appears.


18 THE COUR T' Go ahead, 1 et 'a find out what counsel ia


19 driving at. Probably find out in time.


20 MR. FORD" Rehas made three or four incorrect entries as


21 to dates"' 1 don t t know whe ther the 6 igni ficance liea in


22 the amount or in the dates, 1 will be frank about it.


23 The Court denies our request to have it removed?


24 THE COURT. Yes, sir.


25 MR • ROGERS - The next amount? A September 14, $52. 70.


26 1 did not get that from Mr. Darrow or anybody connected W
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1 the McNamara case even in the slightest way.


2 Q All right, we will 1e:a'!e that out, then.


3 MR. FREDERICKS. Now, may it pI eas e the Cour t, ther e ar e


4 three numbers up there and the dates have been changed


5 several times since 0


6 MR. ROGERS. Do you want an adjournment at this time, is


7 that the object? If it is, if they are trying to kill


8 time on me 1 'JIli 11 be glad to adjourn to accorr.nodate coun


9 s el •


10 MR. FREDERICKS. We wou1 d like to have the wi tness compare


11 and see if they are actually correct in the book.


12 A The firs t en try Augus t 19th.


13 Q Is that 19th or 9th? A 19th.


14 The next September 5th, that is correct. The next is


15 September 11th, correct. l~em $350.00.


16 MR. ROGERS. Now, the next item you said you did not get


17 from Mr. Darrow, t53.70. Now, the next deposit that you


18 have there, what is that? A September 15th, $350.


19 Q, Did you get tha t from :,!r. Darrow? A Not personally.


20 Q From the ~)~cNamara case? A Yes,sir.


21 Q Who gave ,it to you? A Marie Anglin who was my stenogra


22 pher, brt>ugh tit' to me fr om ~i!r. Darrow •


23 Q. Whose check was it? A Clarence S. Darrow!s.


24 Q His check? A Signed as Trustee,' yes, sir.


25


26







Smitll Q. That mal:es two items of $250. How, the next item if


2 ~TOU p1case,the 18th is it? A Just a moment. I received


3 it about that time, $50 from LeComte Davis, his personal


4 chock; but whether that is that check or not I don't know.


5 I am inclined to think, though, that it is.


6 Q That is your best recollection? A At this time, yes.


~ t7 Q The next one, please' A The next item is "3cp. cmber 21;


8 a deposit of $530, $500 of which \ms· the persono.l':-- rather


9 the check of illr Darrow paid to me.


10


111


Q Where did you. get the other thir ty? .A. I clon' t rememl1e
rlTR FREDERICKS:
-, :Now v;e ob.iect, may it please the Court, to counsel


12 writing down on the board there because it doesn't appear


13tha.t he is writing down what is in the book, he is Y,Ti ting


14 do~~ some other ~igures for some other purpose.


15 I,IE? ROGlillS: Just like any diagram. I think ~rou can reach


16 what I am after now. I am setti ng 0 ut the !.icl1amara funda


17 out of his private account and. from whom he got them, and


18 as soon as I get ready then I will tell you -- I will ask


19 the witness and that will demonstrate it all; but I don't


20 ~urpose to do it now for various reasons.


21 THE CO'LTRT: Proceed ..


I.1clTamara defense, whether it is in that bank-book 01' :3ome-


I,jR ~~~DE?.ICKS: Then shall we understand. counsel is enclea.vor
+'. .
~J:0m


ing to get,'from this witness all the money he got .. (;:., the


22


23


24


25


26


where else?


THE (jOW T; That is :his stutemont.
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1 :R FTIB"'"'ERICKS: All right.


2 The next item that apIB ars in this bank-book of money


3 recei "led from 1:1' Darrow is on i5:eptenber :10, ~~500. The next


4 item appears --
I.IR 20 GillS :


5 There are three more items in there of 45, 25 and 75;


6 20th, 25th and 30th; were they gotten from the McNamara defen e


7 or anybody connected with it outside matters entirely?


8 A That matter of $75 I am not sure about, but I don't
'"'


9 think I got it from 'him; I think I got that from somebody


10 else.


11 I.~ Couldn't be sure abou.t it? it I am very posi tive, yes


12 sir.


I have that down. No~ the next item. A October 6th.


lIo sir.


$l,OOO? A Yes sir.


The next item. A Octoger 16th, I think, tbis $500.


And the 23rd, is that from the McNamara defense aiall?


That is an item of $30? A Yes sir.
A-


Then, out of that account -- I~hore is another one here,


No" in the book hcrc~pr.?ars±% a pencil memorandum on
28th


23 he· &E{th uncler the heading 28t1r, $500; who put that in?


14 eptember 30th.


22


13 No~ the next item you got ~as ho~ much? A $500 on


21


15


16


17


18


19


20


24 I did.


25 . rfell, why didn't the banker put it


.' idn t you hO, ve your book with yon? A
26


in; do you remember,
I clicln t
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2
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1caGh and
amount; that ',-;as 'f\- I made that at the time v;hon I roceivocl


it.


3 Q. ~7hen did. you make that entry? A The clate that I eot i .


4


5


Then it is not -- it \';as not depositccL in the Dank:, was


A Iro sir.


6 Q. But merely put down there as an item received? A Yes


7 sir.


Darrow tho sum of flt4,000.


IE ~OG'2S: like these items along here.


TIL CC'U~T: Let tIle "'~":itn.ess an8;~er the question.


A You as}:ed me the question.
along ,


;;rou got in those items :nm: here


Q ~llep., the amount and the clate?


I am not asking about that, but I \"il1 pat that


Yes sir.


All r i[;ht. That is the UlIlOlm t ;you say you rocei ved


You know I am not talking about that. "ITo Ghispute that


On the 28th day of November, 1911, I received from I::r


Oh yes.


October what? A 28th, 1911.


How much r.as that? A $5ee.


from Dr Darrow? A That is what I say, and it is


ther e.


<1.o\,;n. You say on lTover:2ber 28th ~;4,OOO -- liovember 28th, vIas


Q The ar.;ount


al togetl1er.


Q


Q


lim FO?:): The amount he got in these i terns along thoro '} S


or from anybody connectecl .......i th the !.!clra mara defense?


:.3. ?OGEI'.8:


A


Q . Now is there any other cash received from Mr Darrow


Q


8 Q


Tocci vecl.


9


10


11 1


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







Well, is that ,,;hat yOll mean in yonI' direct testimonJT


1


2


3


4


5


6


7


Q.


Q


Go a.~cad and. tell me any other item than that.


I d..on' t remember any other moneys at this time. It may


8 as be ing the middle of October? A ':roll, it was somotir.:e


9 along betv;een the midclle and last of October that I got


10 I
11'


12


$500 from I.Ir Darrov;.


Q And is that the same amount that you


of there in the book'r A 1 don't know.


have a memorandum


13 Q Vlell, did you receive :;)500 at any other time than


~e~ill have to read it


Q Is that v>hat you referred to ~in your direct testimony:


.A About what? Q About ~500 that you received from him


in cash t that item of which LeComte DaviS' check -r'~"as a part.


morning.


THE CCv7T: :re v;ill o,lljourn at this time until tomorro\y


to you, the n.


testimony -- I don't remenber anything al)Out it.


(Jnry aclmonisnecl. "Recess until 9 :::50 a.m. June It 1912.)


--0--


vihat that date is I am unable to say.


tho 28th in cash? A I received from Ill' Darrow at one time-


~hcther that is this entry or not I couldn't say -- $500 whic'
the


~as a personal check of LoCoote ~avis, and the rest was cas'-,


T/2 :::OGE?S: If you don't :then
t


1.3. FO~D: I don't thi nk he so. id. anything in his diroct
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1


2


3


8(2


Juno 5, 1912. 2 0 f clock r. T,~.


4 :I:lIE CCUR'l:: Proceed in tho easo of :People vs Ilal'rov;.


5


6


7 HElZlY H. F1,Ar:TIE?, on tho staDel for


8 :curt'hor direct o:xCtl::.ination:


9 lIm PORD: The no:xt check HIro. 83. Washington, D C,


·10 I:OVOl~' 4 .. 1911. 'l:he ?iges :i.~ationel :Bank, fOTmerls Rises &


11 Co. Pay to tho oYc1er ofClarence Darrow Ten Thonsan:l and.


12 nO/IOO Dollars ll
, figures "$10,000. Frank r~orrison, 3cc:,r.-......_-


13 Special iTo.5."; in reel ink on tho faco, "Hot ovor ~10,OOO";


14 ondorse<l in ink, "Clarenco Darrov.;"; in ink, "C S DD.rror;,


15 Trus tee!l; rabber stamp en.t1orsemont, 11 240. Pa.y to the CZ" dol'


16 of tho First ITational Ban].::, 1'08 1..n.::;0108, Cal. lJ07omllor 8,


17 1911. :eqUitable Savines 3t.mk, Los All,Selos, Cal., J G Car~T,


~-----------18 Cashier"; endorsement, rubber stamp, lIPay to the oreler of


19 any bank or baL-ker, all prev ious ondo r;:~orjC nts guaranteed.


20 Hov 9 1911. First 1:a. tional Bank, 10 s An.e;el es, Cal. Cage 110.


21 3. 71 T S Har.iITlond., Cashi or. II ZnQorse~ent, rubber staup,


22 "Pa:,T Riggs iTational Bank, Wash in.s ton, ') C; all rrevions


23 onuorsen:.onts .e;uaranteed. T!l~T :;'~irst ITaticnal Dan}·: "Jetrcit.


24 1.:i o11igan , § G 3mi tl:, Cashier. f1


IT 1;o. 8 I) • '::as11 i ng ton, "J C, IT 0 "J 0J'11) 0r 9 z 1911.25


26 The BiSgs TIational TIank, formerly Riggs & Co.
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1 oruCT a f Clarence Darro",,,. S:en Thousand. and no /100 "Do 11arG l1 •


2 c,· l1f.:;lO,~c\o.n.t! 18ures, II '-'


3 iTo.5." In red inkoD the fa.ce of check, "not over ~10,OCO.'


4 Endorcod in ink, "Clarence Darro~'; in ink, nClarence Dar-


5 l~OW, Trllsteell
• Rubber staml"l enc1or3enent, l'Pay a11;y "Dank or


6 Trust Co, or ord.er, I)rior endorsement guaranteed.I!ovember


7 15, 1911. Comucrcia1 Uational Be,.uk., .I-'os An£:ele9' iTemll8ll


8 Essick, Cashier." Rubber stamp endorsement, "l'a;,/ to the


9 order of Girard Irational 'Bank, Philadelphia, ra., all prior


10 endorsements guarantoed. Irov 20 1911. '::0 the First r;ation


11 0.1 Bank of Pittsburg, 1'a. :l!' H Richard, Cashier." Rubl)er


12 stamp endorsement, 11 All previous endorsements guaranteeO.•


13 Pay to the 0 der of any Bank or Banker. Girarcl ITa tional


14 Bank, I'hilaclelphia, Pad Joseph ~.7ayne, Jr., Cashier.


15 lTov 21 1911."


16 "lio. 92. ITashinston, ~ C. irovember 15 1911.•


17 T:i.10 Riggs lIational Bank, formerly ::iggs &; Co. ray to tho


18 ordor of Clarence Darror," Ten Thousand and. nO/lOa TIo lIars. It


Signed "Frank ~orrison, Secy.19


20


I!' is tlr es 11 '''., 0- ono nv- , ~ ...-
Endorsed 1n ink, ~Clarence Darro~'; in ink,


3}1001al


n C S


21 Darrovi, Trustee"; rubber stamp end.orsement, "240. Pay to


22 the orcler of the First IJational :Bank, Los Angeles,


23 Dov 20 19l1,Equitable 8avings Bank, Los Angeles, Cal.


24 J G Cary, Cashier. tl ~ubl)or stamp enclorsoment, !~l'a::l to the


25 order of any Eank or Banker. All prior endorsencnts guar-


Cal. Ca,8e Eo. ~. 7J T S Hammond, Cashier. tl


26 -antoed. ll Date blnrred. llFirst l;ational nank, los An;81
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1 . en(lorsemen t, If All prior endorsements guaranteed. 'Pay any


2 Bank or Banker or Order. nov 25 1911. The :B'ourt street


3 Uat iorial Bank, :Philadelphia, Po.. R J Clark, Cashier. IT On


4 this also appears some pencil memorand.um I will not read.


5


6


7


8


9


10


11


12


13
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16
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24
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26
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MR. FORD. Now, in this book, your Honor, containing the


exhibits which have been introduced, are a number of


other doS'urnents which are not a part of t'tis case and if


your Honor will admonish the jury that they must not look


at any thing except thoa e checks, 1 waul d 1 ike to have the


jury look at the checks which 'tave been introduced.


THE COURT. Do you wJ.nt f;hem to look at them now?


lIffi- FORD. 1" have some photographs seg-regated from the


others, which, if coun~el desires, to let them look at


instead of these.


MR • POGERS. Use the photographs?


MR. FORD. ~e ask that the jury be permitted to look at


the book.


THE C01JRT' Gentlemen of the jury, in e~~HIlining this


:md its acntents you will disregard any other checks


may be found in the book except those that have been


introduced in eVidence. You eRn designate them by the


fact th~..:t they are all- drawn in favor of the ·defendant


here, Clarence Darrow.


MR. APPEL, 1 waITtt. to know wrether thebook is considered


21 in evidence, your Honor?


22 THE COlffiT' The checks that have been read in evidence


23 only are in evidence, wi th the endorserrents thereon as


24 read,


25 MR. APPEl" Then, we wi11 take an exception to your


26 Honor and the district attorney in passing over the
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1 I and other eXh~bits tberein to the jury, the checks bein:' U


2 intermixed wi th other evidence and other checks tbat are


3 not in evidence and they have to ne cessar i1y look at


4 all of them; in order to find the ones introduced.


5 MR. FORD. Counsel have an opportunity to "examine that


6 qpok and if there is ther ein any specific cl:eck that they


7 think is prejudicial 1 would like to have them designate


8 them. 1 do °r:ot think they have any bear ing on th is cas e an


9- that they are prejudicial.


10 THE COUR T. The cour t has admonished the jury and couns el


11 is rra king an obj ection and exception, wJ"'ich he has aright


12 to do. Is it necessary to take up time at this hour,


13 however, to examine it?


14 MR. FORD. Tl::e jury are enti tJ ed to l:)ok at the exhibi ts


15 whenever they are introduced.


16 MR. ArrEL. Your Bonor, these checks, as 1 understand it,


17 are attached to stubs haVing memoranda in reference to


18 what those checks are for and the jury will necessqrily


19 look at them.


20 THE COURT. The jury 1:3.8 been admonished to disregard


21 everything except the checks themselves, that includes


22 the stubs. Ther e is no thing in trat book the jury


23 should cons ider except the cheo ks •


24 MR. FORD· 1 now hand to counsel for defense--


25 THE GOUR T. Yeu better wai t a minute. Th.e jury cannot do


26 two things at once. If you want them







1
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3


4
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6


7


8


9
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13


14


15


16.


17


18


19


20


21


22


23


24


25


26


give them time to do it •


(Boo k handed to jury by Mr. For d and jurors examine S'3.n:e. )


MR. 'FORD. 1 attract your attention, :.lr. Flather, to a


docun:ent which 1 have already exhibited to counsel for


defense, and ask you to state whether you have ever seen


it before or not? A Yes, 1 have seen it.


Q State whether or not that is a part of the files of


your bank, l'eceived ir. the ordinary COlr se of bus iness and


filed in the ordinary course of business when received?


~ It is and bas been filed.


Q Will you state the circu~stances under which it was


received?


MR • APPEl.. We object to that on the ground it is incompete t


irrelevant and immater ial for any purposes whatsoever;


hearsay; no foundation laid, not being the act or deed


of the defendant, not made in his presence or by his


author i ty or with his knowledge and consent.


MR • FORD· We wish to show tb at it accompanied cheek


No. 30 'llhich bas been already introduced in evidence and


identifies that check as a check received from the bank


designated in the relliittance letter and we will show


the--well, the check i teelf already sho\'/s the defendan t's


signature on it, therefore, it is conr,ected With the


defendant and it is admitted, stipulated in court by the


defendant and his counsel both that it is the si;nature


of the defendant upon that check. We Wish to follow


up, tha.t particular check at tre present tine.







'eto 1 IIll. A:PPEL: We ob ject to any eviilenee being given in the ~ 18


2 presence of the jury ~hjle a part and a portion of the jury


3 is no~ paying attention to the evidence, not hearing the


4 sarno, engaged in the examination of documentary eviuenco


5 introduced here.


6 TIlE COu~T: Objection sustained.


7 !vIR FORD: ~~rill ;you read the question, please.


8 TH~ COunT: You can have tho question re-reael WIlen tho


9 jurors have finished the examination of t}:e rlocumcnts.


10 Till FO?D: Very vvell, your Honor.


3m 11 TEE COu3T: Gentlemen, the jury has finished with the cxhibi s


12 Read the last question.


13 (Last question read by the reporter)


14 I..IR FOTID: IJO\'.. t is your lionor' s ruling lJased on tho fact


15 as to the time I asked it, or some other ground?


16 TIill COuTT: On the objection as stated.


17 I.IR FORD: Then ono of the grounCl-s v.ns it vms during the time -


18 THE COURT: On the sole ground of the objection.


19 1lR FORD: I liil1 then ask the q u0stion at the present time:


20 stato the circumstances under vjlich that document "as 1'0-


21 ceived by your bank?


22 ER APFEL: Objecteel to es incompetent, irrelevant and im-


23 material; no foundat ion laid. It is hearsay and not bineling


24 upon the defendant.


25 1.'8 FO?D: If your Eonor v;il1 look at tho document ;you .,-;i11


26 see tl18 connectmdn bet-,Ycen it ani the docuLicnt alread;)! int







1 I ruE COURT. --1 wan.t to say at this time, gontlemen, this ~79
2 ~itness informs me he haG very urgent business that call~


3 him oack and it is desirhble that his testimony be taken


4 and closed today.


5 TiB FORD: We will be very brief, now.


6 THE COURT: Objection overruled.


7 1m APPEL: Sxception.


8 A


9


10 -


ul)on September 7. Shall I say


11 1ER FOR~: Yes.


12 1m ,AP:::EL:: VIe object -- I un(lerstand sUbjcct to the same


13 objection?


14 TliE COURT: SUbject to the sawG ol)jcctions.


15 A We receiveo.. in this letter three chccks; one for


16 fourteen


17 tffi FORD: Possibly I aw not interesteo.. in all of the checks.


18 state whether or not anyone of the three chocks were any 0


19 the checks that ha.ve already been intro duceo.. in evidence ~s


20 :Syllibit lTo.lO? A Yes, one c11cc1: was on ourselves for
~


21 ~~lO,OOOt clra.\"m by !<'rank :.~orrisont Secretary, 8P9 cial :;0.5


22 acc..onnt. -


Do you know what check that is in Exhibit TIo.lO which


soon as I sec it.
""---....._--


has been introo..uced in evidence here?


I v;ill ask you t


A I can tell it a~


Cen I have Exhib it 10, lIr Clerk?


Q


Q


23


24


25


26
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look at check !To.30, and state y;11ether or not that is1


2 check? A Check ~0.30, dated August 21 is the check that


3 was enclosed in that latter.


~hich you have just testified about on ~hat date?


4


5


Q And that check was received by you \\i th thlishocument


6 A On September 7th.


7 Q 1912? A 1911.


8 1m FORD: i1e w1ill offer in evidence this document v;11ic11 has


9 already been ex11ibi ted to counsel.


101m AIrEL: We object to it upon the ground- that it is in":'


11 competent, irrelevant and imrr8terial, and hearsay and not


12 binding upon the defendant; no· founllat ion laid; beinG the


13 acts and declaratl onG of other persons not in his presence,


14 not binding upon him and not made by the ~lefenclant.


15 TH~ COu7T: Objection overruled.


161m APPEL: ~e take an exception.


17 1m l~ORD: Cross-examine.


18 I,m AFPEL: I.:r ',n tness --


19 1:2 FO?"]: I'arc1on me just a ElOmont. I Y;anted to read. this


20 to the jurY. "The Anglo &; London Faris


21 national Bank, San Francisco, ::Jep 2 1911. ~iggs !~ational


22 Bank, ~ushil1gton. ~'Je hancl you hercv;ith items e.s listed


23 oelot' for credit to our account. ""')0 not hold items for


24 convenience of drawees. T> + .. 11· .J- . (~n-
~.ro~eSG a_ llcms over ~,>c...;), unless


25 marked. X, bu t do not protest any item which docs not bear


26 endorsement of parties other than dra~er or ourselves.







1 171irc aclvIae 0 f none - pa yrrn n t of items $501!l or over." 98 j
2 Drav;n on ,U -- I vdll react the third i tom.


3 "U 10',000. 11 Attract ~Tour attention to tllat third item,


4 "D" amount 1110,000". ~.Yil1 ~lOU kindl~T explain to tho jury


5 ~hat that indicates?


6 1ill APPEL: We object to that --


7 I,';R FORn: Under endorsement of your bank and. bankers.


8 ~.1R JU?PEL: 'Jai t a moment. We ob joe t to that upon the gr ouncl


9 it is incompetent, irrelevant and irr~atcrial, and. c~ling fo~


10 secondary eVid.ence; no fa undati on laiu., anu. hearsay so far


11 as the defendant is concerned.
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A 1 open the


A Th is ch eck No. 30 for $10,000 dated


And that is that third item which referreu to


Q Did you personally receive that letter?


niail, yes.


Q. Did you p3rsonally r~ceive it? A Yes, addressed to me.


MR • FORD.


chec k No. 30?


CROSS-EXAMINATICN.


BY MR. APPEL. Q Did you persona11y receive that letter?


A It came to the Riggs--


Q You remen:ber receiving it? A 1 don't remerr,ber--l


receive hundreds of letters e50ch day.


TPE COURT. Objection overru1ed.


MR. APPEL. Exception.


A U~ means drawn on ourselves, on the Riggs National


B~nk. In other words a check drawn on the Rigys National


Bank.·


Augus t 1, drawn by Fr ank Morr i!3on, Secy. Spec ial No.5,


to the order of Clarence Darrow.


MR. FORD. Will you mark that last exhibi t No. 11, ;,ir. Clerk


Q You are the Washington Correspondent of the Anglo &


London Paris National Bank of San Francisco? A We are.


Q And'liley are your San Francisco correspondents? A We


have, qui te a few correspondents in San Francisco.


Q They are one of yo~ San Francisco correspor-dents?


A "ne of them.


MR. FORD. You may cross-exqrnine.
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1


2


3


Q 1 am talking of this one, do y:'u rerten,ber nmv you I
personally received that letter? A Yes, lily n:en";ory carries


me back when 1 leoked it upil received it.


4 Q. You did receive and opened the Ie tter and found it in


5 the envelope? A 1 opened the mail •


6 Q, And found the check? A Yes.


7 Q Which check 7 A $10,000 dollar check.


8 Q. Which check? A Well, 1 identify the check noVT by the


9 instrument--


10 Q. No, Which check? A "Check No. 30.


11 Q, You remember having received that check? A Ye~ sir.


12 Q. What is the date of that check? A August 21st.


13 Q. And you received it on what date? A September 7th.


14 Q, Pow many checks did you get that day? A From whom, sir


15 Q From anyone? A Qtterly irlpossi ble to tell from every


16 source.


17 Q Can you tell the jury any other check you received on


18 that day in any letter? A No, 1 taven't the letter before


19 me, sir.


20 Q IS this --that is all.


21 TFE COTJRT· C~;n tbis Vii tnesB be excused frorr. further


22 attendance on the trial?


23 MR. FORD. As f3.l' as we are concerned, your Honor.


24 'THE COURT' Any objection?


25 MR. APPEL. We haven't any objection. That eyhibit we


26 insist it should be left here on file.
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2


THE COURT.


MR 0 APPEL'
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3 1 Vi an t· to have such a mer"or an dum made of th e rr;at ters and


4 things contained in that book in a concise manner by the


5 reporter l not intbe presence of the jury in order to


6 illustrate and explain our objection.


7


8


9


TEE COURT I will tak e that up dur ing the afternoon


MR. ArPEL· 1 would like to ask him one question.


BY tffi. APPEL· Q You were sUbpoenaed to be here?


recess ~


I
I


10 A ve~~' sir.


11 Q, Under subpoena fron tb~s Qourt?, ;A .From this courtlsir.


----12 Q Who served it on yo~. A 1 t came b;[. n·ail·


13 Q It came by mail? A Ye~ sir.


ILl Q Who spoke to you first about coming here l if anyone?


15 A T~e Department of Justice spoke to me first.


16 Q The Department of Justice spoke to you? A No. They


17 called me up on the tphone l sir.


18 Who did? A The Federal Department of Justice.


19 Q 1 know. The Departrl'ent don't talk except througb sorre


20 pere on. Tbat is What 1 am tryir;g to get at. A 1 am


21 try ing to think of his name now, just at this minu te 1


22 don't recall his nan:e. I know him by sight.


23 Q You don't know his narr.e 7 A 1 did know it. If 1 heard


-24 itjjust at this moment 1 don,t recollect it.


25 Q I'o you know Burns 7 A No. 1 rave seen him but 1 don't


26 know birr..







1 have so far.


Q You expec t to get them back? A 1 expect to, 6 ir •


Q From whom? A 1 guess from the State of Cal ifornia--


985


1 Q He isn't the man who talked to you through the 'phone?


2 A No, no.


3 Q And you have paid your own exper..ses here? AYes, sir,


4


5


6


7 1 mean the County of Los Angeles. 1 don't know, 1 haven't


8 tbe slightest idea.


9 Q. You got a letter fron-, the district attorney'B office


10 h er e? AYe B, sir.


11 Q, Have yeu got that letter with you? A No, I have not--


12 a t 1eas t 1 don't think 1 h 3.ve--l et me see whetber 1 have


13 or not. 1 rf!ay have it. Yes, air,. 1 have it. (Hands


14 S 3.me to coune el • )


15 Q You have no objections, if there is anythir..g in there?


16 A Nothing at all, Bir.
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You never hao.. an;y cOl'Lunication, DO far as ~Ton kno~,-,


ill lTev; York, but I never sa\,,; hit: since.


he v;rote to you from Los Angele s? li '1'8.1 kcC!. to :him?


'.7110, if anyone, cor:;mnnica tell \-;i t1:. yon v.-ha t ~TOU. DLc:~ld bring


TTo.


,.. ...
0-1- III S


A ~o sir, not at all~


A ITo sir.


A. :Before he ';;roto to me?


i\. I think I sav; him at a distance v.he


A 'You mean --


A ITo sir.


A No, never saw ~r Burnes.


A Yes sir.


.it Iro, never.


I don't want any stipulation, your Honor.


ITe s'tipn.late it may be introduced in cv:idence.


You have not got that one?


Yes.


Hever?


Y nc~vue


I


You didn't talk to either T.~r ~urne3 or !tn;)?


iJever sav; him?


Had a talk to any person representing hin?


!.lr Frederick:::.


iTo\"; , in thislettol', I ~Ju.Fpose J-'ou nnuorstanCt, there is


AIP~L:


"?O"'"':D:


statement containell :i:lere of v:lJat ~rou. shall -O'ring \";i th ~70U.


this one?


Q You had received anothor letter before you received


Q WeIl nov,', ~TOll had talked to tho TIi strict Attorney be f01'


uGsistants?


Q


with him or any of his assistants?


110


~ete 1
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21


~hey didn't tell neTIo sir.


I didn't 'brine nn:/tl1ing, sir.


l~o one.


You diJn't brjng anything.


at tl1at tiwe.


hore?
22
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tl1ey \";01'0 here 'V;hen I got 1:01' C •


polis, sir.


wero returned to ;,/our bank? .A I lastsav; them in Indiana.


Those 'Viera here. I c'lon't knOi'7 I10V; they [(at, hero, Dnt


You wel'O cuotoJ.ian of these checks ever since they


You don't h:J,ve ans iiicu hO';T; they go there:


Q


11.1


2


3


4


5


6


Ylere they not in JTour bank at some lJorioQ of tii:1e?


Ho"'.... did they come 'to leave your b811 k?


7


8


9


10


Q


Q


A


Q


You last saw them t~rlero?


Yes sir.


A Yes sir.


A He bela.ncod


11 the book of 1:1' T.:orriFlon and. returnocl tilc C81 celleQ checks,


12


13


togother ~ith his pas3-book,to ~r Horrison.


I understand. And. then a J'terWt1.l' (1o , in I11(liano.poli8 t


14 i~en you arreared there as a ~itness in some proceofiing or


15 other, they were presented to ;:'TOU undo ~TOll identifiecl thorn


Before tho Federal Crend Jnry? A I ::;}}oi 11,1 jUQ,so it


A That h; right t sir.


Ye:'). Before tl:.e Grenel Ju.:ry there';' ...~ Yos cir.


Tl1at is becanse I ~as subpoenao[ by theyes sir.


Q


16


17


18


19


20 Department of Zustico.


21 :2lIE COlBT: Is that all, gentler:10n? ~r ?lather may be GX-


22 .elised i'j1om further attendance at the trial, then.


23 lilllll'J?.E1~. : In order no t to kC61) the \",i. tnos2 llOre, may v;e


24 agree upon t1:i:J: If thOl'8 arc al1~T 0xhibits -- T. uon't know


25 that there are, T have not exar::ineJ. them, but out of


26 caution, if t}jcre are any exhibits in that oook that







introduce in evidence, that we may do 801 ImllY wllnt to
y;ithou.t the


2
presence of this ;:-it11ess and. coul1oel, • J'


l.L he


over the book noVi.


to stipulate that any-1:1' Appel 7:unts


That is rutting us in G position to accept or


The I)Ossildlity is he ma;)r introduce ;30mething and


Iill FOrm: \1e will stipulate, if you d.esire, that all of


Lill AIrEL: I d.o not ask that.


them may be offered in evidence now.


~p to that extent.


LtO so later on without the presence of trlis y;i tness?


reject that,


will facilitate it --


'chore --


TIlE COLGT: Do I ullclerstarlcl you, I7r 1!'ord, ;)7011 stipulate if


counsel clesires to introduce an~rthin8 in that boo}:: he IDt"vJ·


your Eonor; then VIe cm o=~er what rie want, and we IDa;}T


v;hat he introcluces. 7ie elc not feel like sewing ourselves


introd.uce \..-hat we noo,l and. keep the record straiGht.


we r:nisht like'wise desire to introduce something to explain


:r.IR .A.I?I'hL: I am simply sayine, if we clos ire an;)lt'hing in


ER AFPEL: rrhen 'i.e ins ist t1w. t tho \>;i tness remain here,


1.:3 APIEL:


1ill 1!'T:3DERICKS: That covers all, ~Tour Honor.


I,ill iU:?nL: ll'o sir.


1m .l!'C'I:D:' In fairnes:3 to the \"iitness, they onsht to lock


25


26


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







989


1 thing he wa.nts to introduce may be introducell "ivi thout tho


2 presence of tllis v;itness.


3 I.IR Ar?"SL: Without layin8 the fonndation fo r it --


4 1m. II"REDEP.ICKS: We are willin8 to d.o that, provid.ing there


5 is anything else in there roo want to intro duce we may 1180 VO


6 tho same privilege. I don't kno\\ that thore is anything


7 in tllOre an;;.r of us v;ill ......ant to introllucc.
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1IMR. FORD.


2 THE COURT.


p


3 MR • A:rrEL.


99U


May 1 address counsel on the other side?


Just a mOfi'ent. They are consulting now.


We cannot en ter in to any s tipul a tion of that


4 kind, your Honor.


5 MR • FOHD. 1 would suggest, if the Court please, perhaps
."'~...•


6 we crm reach the thing desired by counsel in this way.


7 1 have aBked the witness to examine all the checks contained
I


8 in that book "and perhaps we could ask him whbth~~r all thosJ
• I


9 checks have been received inthe ordin3xy course of business


10 and paid by his tank, leaving the foun:htion 80 that if the


11 relevancy of anyone check appears at any tin,e, counsel wil


12 have tile foundation laid and ean then introduce it. 1


13 don't know that there are any in there that are relevant,


14 but 1 suggest that could be one way to lay the foundation


15 so th~t in event--


•THE caUR T Put rim on the stand.16


17 MR • APPEL. ll'--1 S laying the foundation differs from our ~iew


18 from ours.


19 NR. roBD. 1 would sugges t tha t counsel do it at this tirr.e


20 and that wiJl save any further delay on the part of the


21 witness. 1 think that is a fair' pr opos i tion and if tt. ey


22 find a~ything that is relevant their foundation will be


23 1 aid.


24 MR. ArrEL. We are entitled to any assistance of any witnes


25 »ho appears here and who subrrits him3elf to the


26 tion of this cour t and VTe aok the court now to order this
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1 I gentleman to appear here at some 'future date after the


2 defense opens, for the purpose of using him if we deem it


3 nee essary • In th e meaL time vie can look over the m:-i tters ,


4 to facilitate all rratters. We feel we want to act advised-


5 ly at this tiree.


6 MR • FORD If the court please, this ',vitnes8 is here from


7 some distance. Your Honor will have to direct the clerk


8 to take care of his expenses, he is here from SOii:e distance


9 to attend to this court and 1 feel as a matter of economy


10· and justice to the witness that we ought to t"ake a recess


11 Of ten l1iinutes and let counsel look it over. !!;r. Flather


12 has in,portant business he has to attend to and he has come


13 out here in obedience to the court's SUbpoena and 1 think


14 we could a t least extend him the cour tesy to decide that


15 ·=iueation so he could getfaway tonight, if he possibly can.


16 liR • APPEL. An enforced perrranenc e of the witness in this


17 beautifu: ci ty will pro~le a pleasant duress, your HoUor •


18 TqE COURT· It is, of course J the duty of the court to see


19 that wi tnesses are not unnecessarily or unreasonably


20 detained. The court expects counsel to assist it in 80


21 far as possible, and ir: accordance with the rights of both


22 par tie~. I have no doubt they will. 1 am go ing to take


23 a recess at this time for a few minutes in order to


24 enable counsel to look over the documents and counsel can


25 determine whether or not tbey can protect their rights and


26 have the further examination of this witness at







1 I Gen tlen,an of the jury. bear in mind your former fldmc:;:


2 tion. We will take a recess of ten rr.inutes.
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-3m 1 (After recess. Defendant in co nrt vd th counsel)


2 TIlE COURT: 111' Appe 1. before adjonrnment YOll. ind.ica ted


3· thero' \....as something ;you wished to take np ont of the


4 l)rosence of the jur~T.


5 En APPEL: That \';e v:ishecl the record to sho';; tha t attached


6 to tJle checks v:hich the jury were instructed that ti18Y might


T inspect in Exhibit Iro. 10. I believe, that there are the


8 stubs attached to the checks. The face of them sho'i'i several


9 comments of .......hat the moneys ind.icated in the checks VieTe


10 spent for or what they were paid ~~t rather. and also that


11 thdse checks which the:linspected were cor:1ingloc1 with checks


12


13


14


15


made payable to other rersons in large and small amolmts.
probab.LY


AmI to 1Jorsons ';;h.2/v:ill 1.1e wi tnesses in this case on the


part 0 f the IJrosecution, anc1 \,,;e nO\'i wish to have permi:::: s ion


.of the Court to refer to those matters in case it is ncces-


16 Gary to make up a bill of exceptions.


17


18


19


20


21


22


23


24


TEE COurtT: Let me see the book.


1m ~~??EL: I viil1 say this: the 81'0 und upon \'illi ell Vie as k


that the record sho ...... tha.t, is this: that there is no


po",;erin the Court permitting the jury to see any \';ritings


or receive the exhibitions of any ~Titings or any ovidence


not legally cdnitted in cOlrrt under the rules of evidence,


and. that the exhil)ition to tJ.e jury of stateD10nts of that


kind or v.Titings of th~t kind, not admitted. in evidence,


25
is in effeSt the receiving of evidence outside of court.


1.2. :':'OTI:J: I think. your Honor has cautiono(l tho jury fully
26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


994
enough not to regard anything except that v:hich has I)een


introduced in evidence; hov-:ever, ·,.,.e have no objection to


your Honor admonishing the jury more fully if yo tl bel iove


it is necessary. ":Ie certainly "\rant to have them have their


attention confined to those things introduced in evidence.


ITe didn't t feel it vms our right to mutilate thing s that clon J t


belong to us, and I cannot see any 0 ther v;a~T of guard,-ing


aga inst the thing v;hich counsel fears, except by admonishing


the Court, and it i 8 supposed this jur;y is composed of


hones t men and composed of inte'lligen t men, and tha t they


will be only guided OjT the evidence v:hic11 is introduce!} in


evidence. We are aa ti sfied 'wi th the record.


T1B C01~T: Here is an application of ~r Appel for permis


sion of the Court to I:lake reference to the stubs and. other


checks contained in this book in an~T 11ill of exception that


he may deem fit


11m AJ?PEL; Yes.


THE Q')u~ T: I C[lr.l1O t see why tl1a t permi ssion ma:'T no t 20


into the record at this time.


Err :~O?D: Your Honor, v.e don J t wish to have any advantage


over them, or do ire v;ish them to have an;y advanta.ge over us.


lTov: tho:)oT ask for a stipUlation of that character, ,":i thout


giVing us tho same priVilege.


DiP. CO~T: liot for a stipUlation.


ER It'OI;'J: The:,' are askinG permission of the Court to intro-


clucc evidence v:ithout legal mmner, v;ithout
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us the same permis8 ion. For your Honor to permi t thorn to


introduce othor documents v;ithont laying the foundation for


them, and deny us the Bame pr i vffilegc --


::i:IIE COURT: That is not what Mr Appcl asked for at all.


rm FORD: I must be very dull; I understood what counsel


asked for, for permissfon to intro duce in evidence other


checks, or even the cancellecl stubs in there, v.-henever he


8 sav,- fit to do so.


9 r.:t:EE COURr.:t:: That is not the application.


10 1:8. FTIED:F1'ICKS: Ilay it please the Court, I heard w'hat the


11 matter was. Kr Ford's attention ~as attracted to something


12 else, and our position on that matter is just tids: that


13 v.'hatever this record i3 , it is, and. it cannot be ad.ded to,


14 or chn ged., or taken from. It stm ds for just exactly v.-hat


15 it is, and whate~ler the record. is counsel has a rig11 t to


16 the advantage of it. There is no procedure knov.-n to tho law
to have


17 giving counsel the right to ask #&:p something considered,


18 and have it considered. in any different ,way thail it woald be


19 c01l8iderea i! he simply refers to the record.


20 record stands for just exactly v.-hat it is, and if he viishes


21 to Sl10';'; that there were things hand.ed to this jury that v;ere


22 i1otintrod..ucecl in evidence, the proper Viay to do that i3 by


23 affiu.avi t, and. there is nothing before this CC'..l1't, and there


24 cannot be anything before the Court except tho record 0::


25 procedure; that is our position in that matter.


26







8a 1 1=- Arr~L'
2 avoid, the


9~::


That is jU8t exactly what 1 am trying to


introduction of affidavits to prove anything


the court and 1 am asking the court what ever passed in


3


4


th&t" we mi~t deem of advantage to us. 1 am reminding


5 his presence is a matter wi thin the knowledge of the court,


6 and 1 am sin,ply asking the CO'L'rt that in his discretion,


7 in his judgment, that which we deem has occurred here in


8 court in the'presence of the court, if it becomes neces-


9 sary, that the court will permit us to put it in


10 the record if it becomes necessary and tbat the court may


11 consider the matters or strike out whatev:;;r he deems to be


12 true and whatever he. donlt deem to be true he can (,:'trike


13 out. We will leave it entirely to the ~-::ourt.


14 MR. FORD. 1 understand the position, nov,,", your Honor •


15 If after this case io concluded ·:ounsel desires to argue


MR • ArrEL· Viha tever the court deer[jEl to be true.


MR • FORD. Rut t['at wont arise ;:; t any time dur ing the


MR. APPEL. No, 6 ir •


THE COURT. In ttat event counsel rna'" ass Uli1e that this.Y


23 court Will take cognizance of the fact that the entire


24 book was presented to and examined by a number of the jury


25 in6.ividually and by all of them; that the '.' were at the same


26 time admonished to .disregard the stubs attached to the







After consulta.tion we Yfish, cf course, to


think, if the Court pIe ase, that your HonorFORD •


come to--


MR • APPEL.


checks and other checks--all other checks not being drawn


in favor ,of Clarence Darrow, not being introduced in


eVid~nce, consider only those checks.


THE com T. The court will take judicial cognizance of


v'lha t occurr ed.


MR. FORD. \jie would like to knoi': vihat conclusion he has


has made the matter a little bit broader than what we


could-- we believe is the fact. Your Honor has stated that


you have taken cognizance of the facts, not only has the


book been pre~ented to them with all its contents but that


they have examined it.


THE COUR T. Yes, sir.


MR. FORD. Now, your Honor has cautioned them in advance


not to examine anything except th~t portion which has


been introduced in evidence, and 1 suppose the jury has


compl ie d wi th it •


1IIR • ArrEL. Tt e cour t wa.s as careful as he could posm bly


be. NotWithstanding that we still insist that you may


tell a man not to leak at a thing but if he looks at it


and it is the fact it is an' advantage that we have the righ


to have it in the record.


follow any suggestion--of course, whatever stipulation we


enter into being part of the trial, whatever offer we
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In other words, we leave these docu-is material or not.


mente here as if there was nothing else to ask than to say


"We offer these inevidence", and then the objection, whethe


it is ma~erial or no t may corr.e up be for e the court.


and necessary and should the occasion arise" do thesarr.e


thing, ~ubjec t also to the only o'bje etion as tc whether it


THE COURT. All right, bring the jury in" :.lr. Sheriff.


(Jury returned into court room. )


THE COURT. The jurors are all present. You may proceed,


gentlemen.


and 1 think it will be acceded to, we like to have it


done in the presence of the jury as being part of the trial
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ete 1 till FTIZDI:R I C1<:S : As I understand it the matters arc still


2 sub ject to the aD jections as to the ir wa terial i t~T?


3 1.8 AF:t;EL: Sure, we al \va.ys reserve that.


4 If the Court rleaso, I think tho only thing we


5 can stipulate is that it might be provod by this witness,


6 and the stipulation which counsel offers is of all other


7 documents contained in this 1Jook that contains "Sxhil1i t 10


8 1m ~.;,r?EL: not heretofore introduced in eviclence.


9 }IR ?O?l: not heretofore introducod. in ovielence. ITov;, that


10 stirulation is all ri8h t, I)rovidod it is 1imi ted to Yillat


I


'i


.!+1. ,-,


~e offer a certsin ~iece


ob~oction to it G~ the oaronna.,.


I soc YOlIT point.


If your HOlior, please.


it .sub ject to the


on tl~o face to be cancelled. chocks, 3.1)11e8..ri113 to be


they COLle from, and all tllat flas beon testificr1.. to. rro 10


of parer contained in t'ilcre and. v;o of:.'or it in oviiel1ce, and.


y;o offer


lill 1;'021); Just a mor:-,ent.


chocks comins through the nig~8 TIational 3an~.


not Vian t to bring tili s ":,:,,i tness buck on tho stanel and ta 1m up


Ancl did it come frow your bank?"


arrears


1.8 ~'..I'?~: Any document in thor e, your lionor. '?o k:l0\';" 7:hore


~H~ COURT:
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,1 Ul


1 HElmy li. FL.A.TIIER, resumes the stand for


2 Il1l4 ther Redirect Examination:


3 BY l.I2 l!~ORD:


4


5


Q Concernins the stu.os of this book to ..">hich the various


cancelled checks are attached, cl0 you know an~7thing about th I
I


6 1i.1aking of those stubs: A Do cdr.


7 Q lia ve you any knowledge 0 f them TI"hatever? A I have no


8 knowledge of


9 Q And With regard to the chock ",hich has been marked


10 lTo.9 4, Vias that C110ck ever po. icl throueh your bank?


11 rill. APl'EL: '~'le ob .10 c t to that as imt12terial, ili.co{,'IJo tent,


12 i:crel evant.


13 Ell ?ORD: ~:ie wish to :::Ilov; that tho 'I.itness has abso1ntely


14 110 kno ......1odge of thoso things, and to mal:e a stipulation


15 covered by the.t 11Ortion of which the witness has )(no'(,;,'10 c1ee -


16 1m ,AI'l?EL: They have not offered. that check.


17 ilIill COORT: lio. Objection snntained.


18 Lill FOJ.D: 1iov,', \ye are wi11j ng to stipulate th2teach ono --


those 11180 tters we \""} 11 stipulate that tho founda tion for


~ppearing to be a chock paid through the Riggs ITational


1\m .,..,O.... lD "j --.., • .l- .L. 1 +- ... ..a.. r, t c"n c"lec'.!.oil. ~ .:.~: v' e are V;ll..L lng lO s Ll'IlU a Le lila v as '. 6 ea I Ie


Bank, with the exception to check 94, that v;ith regard to


(Counsel hands book to


Court)


TEE CO\.B1': Let me see that -nook.19


20


21


22


23


24
their introduction mRy be waived ~t any time upon proof by


25
either side that tilo matters containeo.. in thor.: are relevant


26







1 I and rnat:iaL--.•....- - -- .


2 MR ~f>EL: Your Honol't this defend.ant is entitlcd t
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v,i th all


....


3 due respect to coun8el t to the s~mo oPliortunity to intro


4 duce in ev id.ence \,;ha tever do curnent he thinks is proper t


5 v:ha tever ev idence be thinks is proper he i~ enti tIed to that.


6 In order to accor.unodate the V:1tnoss t in order to harmonize


7 with your TIonorrs views and counsel's desires t ~o have beon


8 willing to waive \':ha t we proposed in our stipUlation. We


9 have gone as far as it is possible. TheJT ":':"'aive no rights t


10 . and v:e naive no rights. I think we are preserving


11 rights on both sides.


12 HR l~O?D: We d.o not want them --


13 l1IR AFPEL: If I o::er any document and CO'1Dsel for the


14 defense offers any document in there that is no t rna terial,


15 ~Tour HOllOI' is vGry wol1 qualified not to allow it to be


16 introcluced in evidcnce t ana .....:e a.o not \-;is11 to quibl)le here


17 over a stipulat ion ana. we 0..0 not wi sl1 to have propo si tions


18 of this kind made to US t because \Ie occupy a different


19 1'0 si t ion hore than counsel on the other side does. They


20 offer propositions to us here t your Honor t in the very
>


21 nature of things if v.-e say -'no" this jury might think t


22 might saYt might draw inferencos against uS t and we ask


23 YOtu' Eonor the t either our s tipulation be agreed to as we


24 Elake it t as v;e think in our ovm \my and think it should be


25 accepted t or not.


26







·J?etd I~~t think it·1s right


2 to do this," or" vdll you do
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to ask counsel nov:, TT';:e v;ant you


it", and that is not fair <to us.


3 It is' all riGht. 'tIe may ask the prosecution that, they are


4


5


not defend.ants, but it places the defendant at a disadvan-


tage, anQ we d.o not like to be asked those things because I'
6 we really do not kno~, sometimes we are driven to say "yes"


7 because we fear, we feel that v;e are placing our so 1ves and.


8 our cliont in'a wrong light beifore this jury. Your Honor


9 can soe hov; v;e are situated. if we feol that v;ay; it may not


10 bo t}1a t wa~T, but ,;ve do feel that ,\yay.


11 MR FORD: Wo do not ask counsel to go further tr..an they


12 have gono. We accept thefr stipulati on, all of it, vdth


13 the exception of the stub books and check Ho.94, and, of


14 course, the book will be here and if they 1,dsh to lay a


. 15 foundation as to those rna tte rs they can do so. ITe think


16 y;e are offerins a stipulation which will cover everything


17 which this witness can possibly testi fy to. 7[0 do not care


18 to st,ipulate for the convenience of this wi tness as to


tent.


matters that are not wi thin the \'.i- tness' kno\i'ledge at all.


tho stubs attached to tho chocks, and we v;ore not allowed


thi3 is a questi01J of do in[; this to accept or


to :JhOi7 an:/thing v;i th reference to check 9i~, or v:i th re101'-


once to every other cancolled check except 94, and tho stubs


~o are willing :0 accept counsel's sti~ulation to that ex-


':i:he witness has just stated he doesn't know anything about.


12 ~OGE23: I do not understand, if your Eonor pleasos,
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1 as if they werG conferring a favor upon us. The;;! are not.


2 We can subpoena this ~tness to stay here, and he will


3 have to stay, and. v..e offer, in the interests of ti:ne and


4 accormnoda tion to go as far as we can. If they do not li1:e


5 what we 0 ffer y..e will ta~ce our 0"i7Il course. Theyha~le not


6 any ~ight to put us in the attitude of refusing to accom-


7 TIl0date. They arc not .accorr~odating us; we are accor.~odating


8 them. Other\\~ise, we shall sUbpoenae the v;itness.


9 I,:::R FO'2.D: \ie are not trying to accommodate tlleir siele. ".7e


10 are trying to act and coope~ato v;i th the clefense in ac-


11 . commodating the \,..i tne se, that is all. It is not an accom


12 modation to us, and it is not an accommodation to them, I


hero, and. 1'1110 is l,ere at the expense of thi s Co nrt.


13


14


adr1i tit. I want to help to accommol1ate the 'wi tue ss v,-ilO is


112 .A.r?EL .
15


16' 1.2 i!OPJ:


TID ~il)?EL
17 J,..~l.. .


I bog your pardon •


Oh, yes, tlw Clerk will have to pay it.


The C6urt does not pay it, it CODes out of my


taxes and it comes out of the taxes of every citizen here,


to a sulJpoona, and the v.. i tness is a sood ci tizen ancl aoes


The v;itnoss comos here in an8';;eITo, your Honor.


TliS COURT: r:'here is no misunderstanding a1)out that.


~lat he considers is his duty to clo, he comes here, at the


gentlemen's pockets in propoution to mine.


same time the v;itness is a good ci tizen and he ousht to l)e


perfectly willing-to re~ain here subject to the orders o~


and it is right it shoulcLcome out, and it comes out of ~70U
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..


t;'he l10 fense .


scattered arou,no. on both sides of thin case will be con-


,
ana we arc


A little justice


This v.i tness has tes-


It must naturally be assumed, he Qoesn't


'thi G Conrt in the interest of jus tice.


this; this is our last ltv-ord on it~.


these cancelled checks, he knoT.s 'what tho;y" are,


ination and been turned over fDr cress-examination, al1(l that


fairs, he may tosti fy to; other;;i se the \7i tness is on the


is &3 far as we can go in the 6atter.


7liZ CO'J:':~: Tilen the:cc is 11.0 stilmlation. An~r further


know anything al)out t~le stnbs; anythine; that this witness


tified as to what his position ms. ne is in custody of


sidered very lovely by either side.


stipulate that tho stabs might 80 in uncleI' an arrangement


as if he ViaS hore to testify. He does not knoy. anything


to accommodate this \';i tness to something he conldn't testify


stanel, he has beon subpoenaed and suojGcted to dil'ect exam-


be oruerea to come back for the purpoae of testifying for


is \':i thin his knowledge and v:i thin the purviev; 0:;' l1is af-


knows v;e are perfe,ctl;; willing to stipnlate, ans·thingt'hat


about at all.


about tile stubs, and i-:: certaj.nl~l VionlG. be folly for us to


Y;illing to stipUlate all these cancellcc1 checks may go in


questi ons of this vii tness by ei ther side at this time?


~,2 j;'~::;IrrICI=S: I sUI,pose the 'vvi tnos3 is cubroenao<1, and


I/:;R FT:EDmICKS: r.~ay it please the Court, the -proposition is


1m :...l"'r::L: ITot g,t this time, but we do ask that the v;itnCS3


1


2


3


4


5


6


7


8


9


10


11


12
p 13


14


15


16


17


18


19


20


21


22


23


24


25


26







laOs


1 ol)oys [11 s subpoena, enel that is all thero is about that,


2 the Same as any other vdtness.


3 I,m FORn: ~'!o v;01l1d like to do all we can to accommoclate this


4 r;i tness, bu.t wo cannot clo an;ything fu.rther.


•


5 :.'S ~OG~~: 17oi ther can vm.


6 r.:R F::::::m:s::: ICKS : trc are thro Udl \';i th th c ....;i tness:


7 l10tldng before the Court.


':;:'here is


lri view of the statement made on both sieles,


9 I queaD on tho right of t110 Court to direct the v;itness to


10 reGain in attendance, anel that will not prevent the elefond-


11 ':lnt from :3ulJIJoenaeing him if the;y are so I1clvised. r:'hat is


12 all.


131m .U:P:G1: ;;e take ,exception at tl1G refuaal 0:::' t:he Court in


14 not ordering the v;itnos3 to rCT:Jain l1Cre and l10privinc \;.3 of


15


16


as~;i3tance 0:: tho v.-itncss.
further


Are you ~oael~toAcross-examine at


18
j-,,,,":,, "':')nr~'ry'r'l(~.
....:.:..l.-\. _ ......... ~..x~.-J~" J •


,/


I C!.osire to e:xplsin tho si tuation to ~,~O'_"!T ::on01'.


20 r1"T.. :~ tLcrcfore 11ud no oPIJortuni t;y to far:,iliarizo o'c-:.r:C'cl vas


21 ·,;itli. }li3 t08ticon;l; SOCOI:'CUy: \:0 T,rHl no Granel jury t03tinony


22 unu.er the conU.i'L ions r;i tIl r;hicl1 yo::1' TIollor is ant irely


23 fauiliar, thcl't'::orc tLcr n arc. sc~o ncco3siticc G.rising :1'0:[;1


24 the oOl1:::::icloratiol1 cf b1s to:::;ticon~(, ".;hiefl, of 00:::'1'80, ,,0







J ',(,,), ('. I:"~ "


1 G.ilil}on tl~T pUT SUO <l the El<:t 1:to1', and al'e di ligon tly pur cuing


3 far,liliarize Elyself v;ith and I \'iOl,lllli1:o furthor time, in


--


4


5


Jour honoris discretion aRel


s:nE COlillT: You v;ant further time, ltO ;'l01.l?
I'


6 I.ill :-:OG2~3: Yo:":;, yonI' ::oHo1'.


7 TEE COD?T: Any objection on behalf of tilO Poollle?


8 l.ill .l!'2EJ:C':-:IGl:J: Yes, wo h~ve. ','To aTC ontitleCi. ~o ~,:rIOVi v;hero


9 iC;O aro in thiG trial as Y;8 80 alol'l[;. ':'his witnes;c; took the


11 (lays since he started ~iis testirnony; he has 1)(;011 su.bjccted


12 to a. cros~'i-:exaYllination ljo ins over ::::overal clays, anG. V,'lliIe


13 it h1 true there has bOC:ll 110 rrelir:linary eXUD ination, there


14 is no reason ',',-lly counDol SllOUIcl not finish 1,1,3 Cl'OSS-


15 ()xG.lilin~:tion before we 80 on Y,-i t11 our case, and. -;;e re3.1izo


16 tiHlt oftGn l!l~lttcr8 ma~T como Uri V;ilich ,dll give cOlll1sel a


17 right to bring a ~itnes3 back anJ cros~-oz~mino 11jn, evc~


18 -:;itilOut aTLiJ' arranger:ont of the Court. If L'.ny snch I:1attOl'S


19 coue IIp, \\"e think they can be rrosonteu. a t that time to :-ho


20 Court for its consideration.
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but as it is now we would like to finish with Mr. Franklin,


.91ld proceed wi th someone else.


MR • rOGERS. A Matter of your HonorIs discretion.


MR. FREDERICKS' Entirely.


MR. BOGEPS. 1 call your Honor's attention again to the


fact that there were many things which came out on cross


examination, Which, owing to the fact that they did not see


fit to interrogate him before the grand jury and furnish


us with a transcript, we were not advised concerning. The e


must be interrogation as to circumstances and facts and


when we say we are through we then can ask to recall at any


time, but it is not right; it is not fair. We should


have an opportunity under these peculiar circumstances


1i\jhen their chief';v i tness was not interrogated before the


grand jury, where we were not furnished With a transcript.


1 will not mention the circumstances but your Honor knows


them. It is nothing but right that we have an opportunity


to investigate some of the things to which he testified


With an opportunity to cross-examine him concerning. This


is the kind of a witness of whom the most liberal cross-


examination is guaranteed by the law, and 1 appeal to your


HonorIs discretion to give me an opportunity to investigate


some rna tters and 1 3111 making it entirely in good faith. 1


have anengageffient at 5 olclock tonight. 1 tried to m3~e it


at noon today, but 1 couldn't get the rr;ar. 1 wanted to


talk to. At 5 otcloDk tonight 1 have an engagercent which
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1 I 1 wish to interrogate him about 60me features of this


2 case and which c~e up on cross-examination.


3 THE 'COURT' Will you be ready to go on at 10 o'clock to-


4 morr ow IT.orning?


5 MR. ROGERS· 1 hope 60. If not 1 wi]l tell your Honor


6 in all frankness. I will exercixe every diligence. 1


7 have a right, when they didn't see fit to have his story


8 come befor e the gr and jury and fur niah us a tr anscr ip t of


9 it, we have a right to investigate what this man has said


10 and see what there is--


11 THE COUR T. IS ther e any witness you can put on this after-


12 noon?


13 MR • ROGERS· Captain White is outside,


14 llR, FORD. We are going to run our side of the case. We


15 are going to put Witnesses on the stand that never testi-


16 f ied befor e the gr and jury, 1 t is a fr equent occurrence


17 in criminal cases that witnesses appear at the trial that


18 have not been heard at the preliminary examination or


19 before the grand jury. It is frequent occurrence that


20 men have been brought upon the trial that have not testifie


21 before. Those are frequent occurrences, We are going to


22 be confronted here ~n the stand perhaps With witnesses on


23 the part of the defem ant of whom we have ne ver heard, and


24 your Honor will corr.pel us to examine them and we will be


..


26 a wi tness before the grand jUI'J at a certain date known to


25 taken entirely by surprise. Her e is a man appear ing as
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1


2


3


4


5


the fuf ense. His name appears. If ther e is anything


they want to look at they have had ample opportunity


to look it up as to their tea timony. We have been


here three or four days cross-examining, during which time


they have had numerous oppor tuni ties to send ou t their


6 agents and have any investigation they wanted. We don't


7 want our witnesses picked up llnd dragged in here piece by


8 piece. We want our witnesses to finish their examination


9 in a consecutive manner so when we get through we may then


10 put on our next witness. We don't want to be putting


11 witnesses on piecemeal and piecemeal. We have tried to


12 accommodate them by putting a w.itness on here and allowing


13 them time for further cross-examination •.Your Honor al10we


14 time, in. yo-ur discretion, and 1 think they have been a110we


15 rr,ore than reasonable length of time. They have been giv.en


16 ample time for a break in the cross-examination. 1 think


17 ~y fur ther e xercis:e of discretion asked for by them would


18 be unreasonable. They have had more than they reasonably


19 expected in that way and we think the examination ought


20 to be concluded. Certainly, we do not wish to proceed


21 wi th the reat of our testiIIony until it is concluded.


22 MR. ROGERS. The interrogation of the Witness Franklin,


23 if your Honor please, will not cover a matter to which


24 Cap tai n Vihi te Will tea tify but 3Il en tir ely diff er ent phase


25 of a thing, therefore we have--


26 THE COURT. 1 do not think it would be proper to require







1 I counsel for the def ense to go on with the


2 tion at this time in vi~N of the statement


1010


cross-examina-


that he has


3 made', and is absolutely sincere in making this statement.


4 If this matter goes over 1 want to say to him that tomorrOi'l


5 morning Will be the longest continuance, unless some extra


6 ordinary condition intervene, he should be reddy to proceed


7 at that time.


8 MR ROGERS. 'Yes, sir.


9 THE COUR T· Flu t on the 0 ther ha.nd 1 do not think the dis tr i.


10 attorney should be req,uired to go on at this time unless he


11 so elects If it becomes necessary the court will adjourn


12 until 9 o'clock tomorrow morning.


13 MR. ROGERS. No, sir, these jurors'time is worth something.


14 1 am iIiV!8S tigating-- 1 desire to investigate and ascertain


15 absolute proof of--


16 THE COURT. vVe can start at 9 o'clock tomorrow morning ..


17 MR. HOGERS. Well, 1 want to se,e about that matter before


18 1 put it to him and 1 cannot conclude until 1 dO, but 1


19 don't want to take the jurors' tin:e.


20 THE COURT. Very well; very little time lost if we start


21 in at 9 o'clock tomorrow morning.


26 admonition heretofore given you that you are not to talk 0


22 MR • ROGERS. All r igh t •


23 THE COURT. Gentlemen of the jury, you have heard and


24 understand the necessity of an adjouri?-n;ent at this tin'e


25 9 ol c lock tomorrow morning. You will bear in mind the







You are not to form or


7011


1 suffer yourselves to be addressed by any other person


21 upon the subject of this trial.


3 express any opinion on the subject of this trial until the


4 whole matter ie 3utmitted to you. Bearing that admonition


5 carefully in mind the court will adjourn until 9 otclock


6 ton'orrowmorning.
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.July 16th, 1912, 10 0 'clock A.M.


Defendant in court wi th counsel. .Tury call eel; all pre


sent. Case resumed.


TI-ill COURT: You may proceed, gentlEmen.


PETER PIROTTE on th estand for furth er


c ross- exsminat ion:


1£"8. FOPJ): How long have you been on the police force at


Venice this last time, Mr Pirotte? A I think I went back


the 1st of .January, after I got through here.


Q You worked in the sheriff's office up until the 1st of


January? A I j;ust kind of had a 1 eave of absenc e. I


had never revoked my commission anyway; I was working


here.


Q When di d you go to work for the sheriff's office? A I


think it was about the 9th of october.


Q The 9th of october? A So.mewhere along there.


Q And you were not on the Venice police force from the


9th of october to the 1 st of January; is that correct?


A yes sir.


Q How long before the i3th~.o'f~ October was it that you


were on the police force at VeniGe? A Well, I ViaS on


for about two years "1.'"6. th the elm aption of being away about


six months.


Q 'Who vIas chief v:hen you left the Venice police force


on October 9th? A George Irettleton was city marshal
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1 th ere.


2 Q ..And who was chi ef before and whil e you 'if ere tbere?


3 A John Parrent.


4- Q Parrent v~s not chief of police when you left the de


5 partment? A You say he ,las not?


6 Q I am asking you, if he ~~s not chief of police when


7 you left the police department? A I think so, yes.


8 Q And you were restored under the next chief, Nettle-


9 ton? A yes sir.


12 &ctlY,fio. I spoke to the mayor, and he said if I want-


13 ed to go up town, why, he thought it would be all right


14 for a while, and I could come back.


Q Now, you say you were on leave of absence. Do you10


11 mean that you got a 1 eave of absence? A Well, no t 6t-


I
•i


15 ov VE.1at pay did you receive on the police department dOYffi


16 there?


17 l~R APFEL:" Wait a moment. Yle object to that as immaterial:


18 THE COURT: Obj ootion sustained.


19 1J!RFORD: That is all.


20


21 BEDIRIWT EX:AlUnATION


221m DARROW: llr Pirotte, you say that you were here in court


23 during the time they were getting the 1JcNamra jury. You


'yere in the court room at th at time as bailiff?


time V/8S it?


26 Q V.hile they were getti~~ the ]rcNamara jury? A I was.
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cross- E!i~amination VIe c overed the matter covered on di rect


direct examination?


I
•
•


Your obj ootion is that it is not proper re-


Objected to upon t he ground that it is not


facts.


THE COURT:


Q And had I or anyone else had anything to do with your


first interviews with Franklin? A I was not.


Q Were yout"Cquainted with me at all v.hen you had these


~amination, whether the answers be the same or not, that


is the obj ect of c ross-examination, to bring out all the


redirect exanination, being the same subj ect matter cover-


Q Did you get acquainted wi th me at all? A I did not •


up.


ad on direct ex~1ination, and of course, your Honor, on


cross-examination, new answers are frequently brought out,


arid that doesn't make the matter new sUbject matter. On


Q Do you remember when it was you first toldme about


these interviews? A I think itv~s about the middle of


lfB DAREOW: This matter is unc e:·tain, which I wish to clear


must have been about the middle of March. I don't exact-


llR FORD: Rot redirect.


meeting him and having the first intel~iew with him?


A You did not.


Tffi FORD:


Q Now, th e first time til at you and Franklin togeth er met


l'iir Watt, where did you say that. \vas?
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1


2


THE COURT: Well) with that statement, you may go over'


it again. It is irregular, but you can go into it ~ain,


3 with that statement.


4- 1m DARROW: That is all th ere is to it; I am not certain.


5 Where did you say that youwere first -- the first


6 tme you met Watt when you were with Franklin?


7


8


MR J?ORD: objected to upon t he ground that it is covered


in addition to the former objection, it is already covered


9 in the testimony. He said hemet them as they\--;rere coming


10 from t he Dec at or ho tel -- as they c arne out cf the Dec atur


11 hot el.


the question.


coming up ocean front.


A 1,fet him on the ocean front near Navy street, he VIas


\
struct the vntness not th~ answer until ~e have an oppor-


\


end I ask your Honor to in-


ur DarroW' says there is a little matter he


evening? A I did not.


TBF, COUR'l' :


lJR FORD: I obj rot to t bat


would like to clear up in his mind, and perhaps for the


l' ecord. mile it is irregular , it ish armless. Answer


1m. DARROW: Earl. you any appointment 0 l' arrangement or


understanding ':rith ]!Lr·Watt that you were to meet that


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


tuni ty to obj ec ~ hereaft el'.


THE COURT: yes, it is your OtJ.ty to give coum el an oppor


tunity toobj €Ct.


1m DARROW: That meeting was purely ~cidental.
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1 l!R FORD: .Objected to upon the ground it is calling for a


2 conclusion af the witness.


3 UR DARROYT: VTas i t arr~ng ed in any '."ray?


4·


5


6


7


1m FORD:Obj e:ted to upon the ground it is ~lret\dy


answered.


THE COURT: Overrul ed.


ltR DARROW: Was t hat meeting e.rranged in any \vay? A no


8 sir.


elusions.


c.t tendiion to.


UR FORD: He gave the conversation.


The whole af t he conversation was testified


That is the first night, was it, that you three went .


th e -.:ri tness.


mind, or v.hat vlt\S in his mind; he gave th e conversation.


toby th e wi tn €Ss, and the j nry can draw th ei I' own c on-


l[R APPEL: That is exactly 'what we contend, your Honor,


that when he asked the question, your Honor, what 'vias in


mind, v.hat hereferred to, what did he attract Franklin's


MR DARROW: I think it is not, your Honor.


~rR FORD: The ~~tness cannot tell vnlat was in Franklin's


it. To v/hat did that conversation refer?


l1RFORD: We'obje:t to that as calling for E. conclusion af


to dinner together? A yes sir.


Q, 1'l"ow, }[r pirott e, inspeaking in your testimony on cf'oss-


examilH;tion on yesterday, you spoke in reference to your


ESldng Franklin if I gave him any money, and his reply to


Q,


25


26


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 THE COURT: 'Jthe only question is whether or not. it has


2 been fully cleared up. You are entitled to the qUestion~f


3 you have not ha d it t that is th e only point.


4- 1m FORD: It was gone into on direct ex:am.ination and fully


5 on cross-examination.


6 lJR rARROW: I do not think so. I think the cross-eJcam-


7 ination left it somewhat doubtful, not veTy.


8 THE COURI.': All right; I will resolve th e doubt in your


12 URDARROW: What moneyvvas referred to, chang e the ques-


9 favor.


10 A Let me have the question.


11 (Lass question read.)
I
~


•
13 tion--


14


15


16


17


18


19


20


21


22


23


24


25


26
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2p 1 MR. FORD. We object to th& as calling for a conclusion


2 of the witness, a self-serving declaration, and the con-


3 versation itself is the best evidence of its meaning.


4. MR. DARROW' ;he Witness cannot make a self-serving decla-


5 ration, 1 will state that as a matter of information to


6 couna el.


7 MR. FREDERIC~· The only proposition is thiS, your Honor:


8 The witness giving, or attempted to give, as his recol-


9 lection best served him, the entire conversation. Now,


10 we might want to argue that that meant one thing and the


11


12


13


14


15


defense might want to argue that it meant another thing.


Now, to ask this witness for an opinion in regard to the


matter, he might give his opinion, but he would not know


what Franklin's opinion was, and at any rate it would be


an opinion and it see IIB to me the facts already being


I
4
4
•
t
•
~


I


J
,I


16 before the jury they should be left Without the opinion


17 in order that we might argue What they mean.


18 MR. FORD. The only thing that is really impor tan t is


19 Franklin's meanings am Franklin's sayings and Franklin's


20 doings.


21 MR. DARROW. Let me Withdraw the question and 1 will put


22 it in another way. Q When you asked Fr anklin where he


23 got that money, what money had you been talking abou t?


24


25


26


14R • FORD· We obj ect to that on the ground th at the con


versation itself is the best evidence of what they had


been talking about.
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1 MR. DARROW. That is what 1 am getting at, what money


2 were you talking about at that time?


3 MR. FORD. We object to that on the ground it has been


4- fully covered on cross-examination and on direct examina-


5 tion and it is not a new sUbjec t nor the sUbj ec t of redirect


exarrJination, and, for ther, that the witness has already6


7


8


9


10


11


12


13


14


15


I
I


testified that the only thing said about money was--l asked'


the Witness in one place and he says, and in another place


he says Mr. watt asked the witness if he got any money fro~


Darrow, and that was all the conversation they had about


money. Now, it is evident that they are not talking


about any other money except the money referred to in the


conversatiOD.


MR. APPEL- We want to show, your Honor, that at the time


of this conversation wi tlj Mr. Franklin, that ther e had been


•:
•
4


1
1
I


16 no money transaction discussed wi th Mr. Franklin, with the


17 Witness or with Mr. Watt in the presence of each other,


18 except the moneys that were used in the bribery of t lB


19 juror Lockwood; we want to show that this Witness had


20 never had any conversation with him in regard to money


21 transactions in any way, shape or manner, except in con-


22 nection With the bribery of juror Lockwood; now, wl:nmwe


23 show that the jury can determine whether or not when the


24 question Was asked, whether Mr. Darrow gave him any money


25 or not, it waB wi th reference to that money and none other i


26 furthermore, your Honor, your Honor can see the futility
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1 of the argument upon the other side, what were these


2 people talking about over there? They were talking of


3 nothing else except in regard to },ir. Franklin's connections


4· with his troubles in reference to this very case, in ref


5 erence to the bribery, there was no other subject of con-


6 versation; would it be likely that this Witness had


7 in his mind that he was asking whether or not be had given


8 him the money to buy railroad stocks? Would it be likely


9 he was asking him who gave him the money to buy a house and


10 lot when the conversation was in reference to this bribery?


11


12


13


14


15


Now, we want to clear that and make it absolutely certain


and that is the object of it, and any question, no matter


what it is that will bring out the answer of this witness,


bring out his mind, will bring out the sUbject of his con


versation, will bring out the situation, what are the


•II
4
•
II
11..
~
j,


.4


16 surrounding circurratances in connection With the mind of


17 this wi tness, and the answer given him by Mr. Franklin in


18 light of those circumstances, then the jury have a right


19 to say they were talking simply and only concerning this


20 bribery, concerning the money Franklin is alleged to have


21 used, concerning this case and concerning his connection


22 with it, and inthe 1ight of thos e c ir cums tanc es, Your Honor


23 has a right to say J the jm:y have a right to say J and I


24 have aright to say they were tal king concerning


25 alone. That'is the object of this conversation.


26 JAR. FREDERICKS. ",hat is true J your Honor--







MR. DARROW. Your Honor, there was undoubtedly a question


asked about this in direct and there were a number of


questions asked about it in cross, and counsel seeks to'


draw the inference from it in croBs-examination that there


was reference to any other money or any particular money,


just a plain, simple statement of this Witness that he


never got any money. Now, this witness did say at one


time, used the word any and at anotner time .the word


4852
THE COURT. Mr. Appel, there is no doubt about your right to I


go into this matter; the question is and the objection is


made that you have gone fully into it.


MR. FREDERICKS· May I not say a word about their right


to go into the matter? We made the objection.


THE COURT. 1 will hear you when the defense is closed.


MR. FREDERI CKS • I as s umed they had.


MR. DARROW. We had, Mr.F.r eder i cks. Go ahead.


You want to close and I iUlld like to add a word, that is


what you asked?


MR. FREDERICKS· Yes.


1


2


3


4-


5


6


7


8


B 9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
"-
25


26


thete. Did you get that money.


conversations of it in there.


Ther e is two or three


I.-
4
•
=II
4
J
J


.4
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1 These little words vrhich might not mean <:1I:\)Tthing to


2 the witness, might mean something to the case, if the


3 People were tGCp.nical, ',vhich I take it the case should not


4- be in a case of this sort. The matter, perhaps, is not


5 fully cleared up. Now, I would not have much doubt wout


612 men or any 100 men who were not intereste d in th e case


7 as to their understwding of ':'rhat was talked about , but


8 I donftvJant to leave it in a:qy doubt, and the question is


9 plain and simple and fair for this witness to s GiY vrh at


10


11


12


13


14


15


money was being discussed when Franklin said he never got


the money from me or any money from me or whichever €OC-


pression he used or whichever money was being discussed


at that time. It certainly is fair. It is redirect. It


might help cl ear up something that is uncertain. Counsel


may ;:rgue any way they see fit after the answer is given,


•
l:
"~
.J
;1
J


.4


16 but certainly for. the jury to get as much light on the sub-


17


18


19


20


21


22


j ect as they can, and it is fair to me. We should have


as might light on the subj ect as we can.


:MR MffiDERICKS: . That is true, and I do not desire to be


overly technical, still we believe it is our duty tocall


for the technicalities of l)rocedure to a certainettent,


and this obj ection- of ours is only one of principle, large-


23 lYe It is true this '.v.i.tness hassaid·that on one occasion


24 he has said or used the '''lord ltthat moneylt in his answer.


Did Darro'w give you t hat money on aI\Y occasion. He said


did he give yon any money, and Franklin replied, and he26


25
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1 has gi1JJen those replip-s, and he has stat ed that that· ques-


2 tion and t ret reply were the only time that that subj ect


3 \vas mentioned. nOVI, having given the entire conversation


4- on the subject, those are the facts, and if 'we permit a


5 witness to say what th ESe facts mean, vre take away fram the


6 jury the obligation and th e duty of saying \vhat those


7 facts mean. He has given his facts, it is not for him now',


8 to give an opinion. He has given all tre facts, and if the
\


9 matter is in any doubt at all, TIhy, then, it is a duty


10


11


12


13


14


15


16


17


18


19


20


21


22


that is broW;ht about by those facts, and this ',vitness


has not th e right to attempt to put .a con struction on


those facts, \vhen the facts are plain and simple, and all


in. Now, that is our view of the matter. He has given


those entire facts. I am Willing to ailinit that the mat-


ter does not amount to a great deal, EDCC ept as a mtlt ter of


principle. We are all of us, probably, more or less aware


that ,vritness=son 'both sides of a case, of any case, and


all cases, became, perhaps a trifle par~isan, that is the


n,\ture of things, and it is with no special criticism of


this witness any more than it is of humanity in general, a


for that reason, ~rvitnesses are not J.l!T.ffiitted to give opin


ions. that is one of the reason s they are no t pe l111i t ted


..
l:
""~
.!
)
I
,(


•
•
I
I
I


I


23 to give opinions as to vmat was meant. nOVI, he has stat-


24 ed the facts; that should end it.·


]Ir Fredericks, you misunderstood the ques-Ire DARROW:


26 tion. I VIi thdre'J'1 the one as1:ing for an opinion.


25







1


2


asked him now for the fact, what the conversation '.vas


about.
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3 UR FREDERICKS: But he has given all the conversation. It


4


5


was orily an opinion on his part, and the answer showed


there should have been no --


6 UR DARROW: We can find out by asking.


7 1~rRFREDERICKS: It is principle, that is all.


8 1m DARROW: It is a mat ter of principle with me, a lit


9 t1e more.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


THE COURT: Obj ootion overruled.


UR DARROY!: Wi 11 YOlll1~ad t hat quest ion?


(Last question read by the reporter.)


A I suppose the money that Darrow was supposed to have


given him for to bribe the jury.


UR DARROW: .Any spooial -- that is all.


liTR FREDERICKS: That is all.


GEORGE W. HOOD,a yri tness called on behalf


of the d efens e, being fi rst duly sworn, testified as fol-


10YlS: .


DIRh."'CT FA:RHUATIOJ:T


MR APPEL: You may state your nane, ylease. A George W.


Hood.


Q Ur Hood, -,-hat is your business or occupation?


4
4


t
I
I


J


Q)-',1hereabouts do you reside? A On Washington street,


25


26
A Dai ryTJ.<m.







4856


in th e Palms.


III!


I:
II:'


~
.!
J
I
.<
~


4


4
I
I


J


A Ican't fix the date,


Yon used to be neighbors, VTere you not, at one time?


yes sir.


Q


ding in HI' Franklin's family, do ¥ou remember ,,[hen'


for aTlY of the conversations. We had several of thern, so


Q During one 0 f those -- now, I beli ev e it .....r as during


about where the Walker Theatre is, in this city? A Yes sir.


in the Qarly part of Janu8r'J of this year, mter near or at


Q Do you I' 8n18111ber of having met 1fr Franklin somewhere


m~.ny I c mlnot fix th e dat e of any 0 f them.


Q I am speaking of the fi rst conversation. A Oh,


0, lnd ':ri..th reference to the time Ylhen there was some vred-


one of those lild;ge meetings, Yfas it? A yeS sir, during


several of them.


A Not close, no sir.


0, Well, you and he attended the same lodge for a number


of years? A yes sir.


Q And yon vr ere fo rme rly conn EC ted 'wi t h the city g ov e rn-


A


Q Do you knOVl Bert H. Franklin? A yes sir.


Q How long have you resided in this c ountY"i lJr Hood?


A I came out here in '87.


ment here? A yeg sir.


Q You have known him for a good many years? A Yes sir.


0. You and he were quit e intimate, on very friendly terms?


. that conversation ec curred?


1


2


3


4-


5


6


~.
7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 first conversation was before th e IV edding in t he Franklin


2 fa1:1ily.


3 Q And do you know 'Jhea t bat oc cllrred, ab ont? A I


4- don't remember the date.


5 Q I will ask yOll ",'hether 0 r not at that conversation


that in speaking concerning his case, 111' Franklin's6


7 case it was after his arrest, wasn't it? A I talked


8 'with him both'l:Bfore and after his arrest.


A yes, I talked vri th him.9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Q I mean after his ar:r:est.


I will ask yon wh ether or not
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THE COURT. 1 have the volume here. The foundation is


that, say to you, "The man 1 got the money from or who


here. We will object to it onthe ground no foundation is


laid and the court can rule.


A I did.


We haven't our volu~eMR. FREDERICKS. Just a .mottreht •


chances of getting behind the bars?"


Q 1 will ask yeu whether or not--ycu asked him that, did


you? A 1 did.


Q 1 will ask you whether or not in answer to that--


lffi. FREDERICKS. Don't answer, Wi tness, please, until we


have an oppor tuni ty to obj ect •


MR. APPEL. He did or did not respond as follews or in


substance as follows or to this effect, "By God, George,


1 couldn't, for they were watching me too close.


THE COURT. On what page is the foundation laid, Mr. Appel?


MR. APPEL. Page 1021 is what 1 am now asking him firat,


your Honor. 1 wiTl ask. yeu whether or not at that time you


did or did not say to him, Ber t or Franklin, however


familiarly you addressed bim, "You are a damned fool,


why didn't you take that money and put it down in your


jeans and just simply tell it was all fixed and not take


laid. Objection is overruled.


MR. APPEL. Just read that ques tion •


(Last question read by tr..e reporter. )


A That was in substance his reply.


Q Then following that did he or did he not, follOWing


~s 1


2


3


4-


5


6


7


8


9


10


11


12


13


14


15


16


17


18
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24


25


26
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It was in pursuance to a conversation we had an agreement


1fue day before a s to what 1 was to say. That was on the


part is true?, A 1 told Mr. Hood at that time that the man,


if there was one man, that if 1 could find him, that


1 could clear myself, 1 thought; that the man that was


instrumental in getting me in that trouble was near me


when 1 was arrested,and, by the way, 1 didn't at that


"was


Now, if your Honor please--


1 will be frank with you about it.


"Q--Whichpart is not true and whichto this question:


time mean Mr. Darr 8W.


14th day of January. It


fixed up the proposition, It orwords to that effect,
Ia stranger to me. 1 never saw him before. He' was stand- I


ing wi thin thirty feet of me when the money was passed'. I
He disappeared when the crack came on and 1 have never seenl


:~ ;~::~? We object upon the gfound that no foundation has !


been laid inthat the wi tness 's answer--a part of that con- J
versation is true and a par t is not true, and then in answe I


I


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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Honor.


A That is not exactly the conversation, but it was--


His answer not being in


What difference does it make whetherto thilJ lti tness •


he gave that answer or not?


accordance with the question it is a denial on his part


that he said that very thing which we asked him, your


THE COUR T. ",he question as propounded by Mr. Appel is


SUbstantially the question for Which foundation was laid


on 1022. He says, "No," and then explains. That justi


fies you in asking the question. The objection is over


ruled. The foundation is laid.


to be in contempt of court 1 would like to call this con


duct by its right name. There is only one name that it


mer i ts • Now your Honor wi 11 see that he tr ied to get


in the hedging of Franklin. Now, we are entitled to the


testimony of this wimess- as we claim his expressions were


MR. APPEL. Jus t a momen t--


~. Ford. The proper foundation has not been laid. We


object to it on that ground.


MR. APPEL. Your Honor will see and anyone can see, it


does not require a legal mind to see why counsel is so


anxious to take this book right out of my hand and read ldr. I


Franklin IS answer. Your Honor can see--if 1 were not


MR. APPEL. Read the question.


"(Last question read.)


MR. APPEL· Or worda to that effect or in substance?


1


2


3


4


5


6


7


8


9
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1 that is the subs tance of it.


2 Q ~e words used--you mean to say by that the words you


3 hear d from him meant the same thing? A Yes, sir.


4· Q Did you or did you not then say to him, "Bert, couldn't


5 you locate him," and didn't he say to you, "1 don't


6 know whether 1 can or not, 1 have been waiting, hoping


7 to hear from him," or words to that effect?


8 MR • FORD. We object to tha t on the ground tha t Franklin


9 answered that in the affirrr.ative1 111 think 1 did say


19 be wants to.


20 THECOUR T. 1 think you are within your rights, Mr. Appel.


21 Let us have the next 'question.


22 MR. APPEL· This man is only harrassing the orderly


23 examination of this witness, your Honor, that is all his


24 purpose ia, it is a trick, that is all it is; it is con-


MR. APPEL. Very well, your Honor. The admissi on coming


from the District Attorney that he said so, then it is


all 1 want.


THE COURT· Objection sustained.


MR. FORD. We object to the comment of counsel.


MR. APPEL. He can object all he wants to, your Honor, for


that matter, 1 s imply am saying 1 agree with the cour t


because of this statement of counsel; he can object all


No foundation laid for it.that, yes, sir. II10


11


12


13


14


15


16


17


18


25 temptible, your Honor, to do that. Now, there was noth-


26 ing in my statement that 1 agreed With him and 1 agree wit
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7 word "contemptible" as to my actions in court, 1 leave it


8 to your Honor and submit the matter.


9 THE COURT. 1 think the conduct of the District Attorney


was entirely within his legal rights; 1 think the posi


tion of Mr- Appel was entirely within his legal rights,


but 1 do think it is remarkable, gentlemen, that we should


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


-"not confine our work more~ closely to the examination,


after a matter is passed upon and the matter is ruled


upon, let us go to the next question; the weather is


very hot and it is trying- tet u~ get on with the


examination.







1


2


MR APP:BL: II I am going
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to c haracteri3e his condnct .wery
n Z


3 UR FRlIDERICK,'3: We have no objection, if that is done in


4 the ordinary l,meu8Se.


5 THE COUCtr: You har e that right.


6 MR ApDEL: I will use any language I please, and you 0 r----- - -~.
7 anyone else cannot urevent me frcR11 doing that. ,


"....- .-.....c<.....---.....".,.,....,..----..~-·"-~~~ ...... a .- -'


8 TEE coum: What is the ned question, gentl ernen?


9 ::rR APPEL: Did he or did he not say then to you, if I


10


11


12


13


14


15


16


17


18


I


remember right, that he thought thi s man who had ,CS iv en him


th e money was a San Francisco man?


1m FORD: We object to that on the ground that it does


not in anywise tend to impeach the testimony of Franklin


given on Franklin,s examination, Which '\'las as folloYls:


lfQ __ Did yon further say it v:as your impression he ViTas a


San Francisco man or possibly an Eastern man? A -- I think


I did, yes sir. If


HR APFEL: That disposes of that question.


19 THE COURT: ObjECtion sustained.


20 MRAPPEL: yes, that di spos es of that qn esti on; y ES si r.


conve rsations you had vlith him, and being at the place


s ation that is all Etied to h<We occurred som6'Nhere along


after the middle of January of this y 001'; one of the first


21


22


23


24


Q Now, my exarninat ion cf YOll has referred to a conver-


25 that I have referred to. 1m I correct in fixine the


26 Mr Witness? A Somewhere in that 11 e.Lghborhood.
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And -- yes sir. And this occurred in-that, all that I


2 have asked you, refers to one conversation, yOll understand?


3 A yes sir.


4 ![R APPEL: That is all.


5 1m FREDERICKS: That is all, Mr Hood.


6


7 FRANK EDWARD DOMINGUEZ, a witness called


8 on behalf of thedefense, being first duly syvorn, testified


9 as fo llovrs:


10 DIRECT EKAUINATImI


111m APPEL: You may state your name, please? A Frank Ed-


12


13


14


15


16


17


18


vard Domingu ez.


Q How old are you, 1,rr Domingu as? A 36 years of cg e.


Q, 1/:1ere were you born? A Los .Angeles City.


Q How long have you made your residence h ere in Los


Allgel es city? A All my life.


Q, \\hat is your business or profession, Mr DOminguea?


A Attorney at IaN.


19 Q Do you kno~ Bert H. Fraruclin? A yes sir.


20 Q How 10n,S h8've you Imown him? A Oh, I should say 18


21 or 20 years, maybe less.


22 Q Where is your 0 ffic e, ur Domingu as? A 403 Califor-


23 nia Building, Los Angel$ City.


24 one of the rooms connected ,vith J'1r Rogers' office?


25 A .yes S1.r.


26 Q Do you know ~ohn Drain? A yes sir, I know Mr Drain.
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1


2


3


Q And one F. lvl. Nichol? A Frank Nichol?,


Q yes sir. A yes sir.


Q Do you I':ememb er having been present at a tiJne _men


4 Nicho 1 a dd Mr Drain and j,Kr Franklinwere wi th you, ei th er


5 at the Hoffinan bar or at the Hollenbeck bar in this city


6 on Spring street? A No sir, not the Hofi'man or HoI len-


7 beck; at the Lyceum bar, right next to the Lyceum theatre,


8 and wh at \'1 as formerly th e Orpheum theatre.


name.


That is called the }Jiaj estic, is it? A I think it was
-


calJ.ed the :Majestic at that time; I am not sure of the.


About ,,-rhen vIas


A I appreciate tp~t.


A Oh, I do not recall the


That is, I never look at the names.


I am not familiar ,:eli th it.


-
exact date, it was sometime after the arrest of Tvrr Franle-


lin.


tbat mooting there, if any?


Q


Q


Q .And after he had given bail, I suppose? A Sir?


Q After he had given bail, I suppose? A I don,t rem-


9


10


11


12


13


14


15


16


17


18


19 ember that, 1Tr Appel; I don,t knovl just Y:Then it -'i,as \Yith


20 reference to his bail. or anything else.


21 Q Well, he VT as out t here? A Well, he was t here in


22 front of this pla::e ',vhm I come down the street.


23 Q NOVT, did you and the llITSOl1s I have already nameds;o


24 into the saloon? A We did.


25 Q And did you peopl e have 811;1 re:ereshments there, vli tb-


26 out specifying the }Jarticular kind of refreshments?







4866


1 UR FREDERICKS: That is objected to as immaterial; the


2 fact that they met and talked, is the point.


3 THE COURr: Obj ootion sustained.


4 MR APPEL: We exc ept •


5 Q WhO, if anyone, gave you an invitation, if at all,


6 to pa rtiYke ofrefresbments?
I


7 HR FREDERIIDCS: That is obj ected to as immaterial.


8 THE COURT: Objootion snstained.


9 l'lR APPEL: I offer to show by the witness the circum-


10


11


12


13


14


15


16


17


18


stcnce and the reason of their being in the saloon, and


the o:ecasion and the reasons for the meeting; I offer to


shoy! that Ur Franklin gave an invitation to one or more of


thep3rsons present, and that invimvcfthat invitation,


that th ere was a meeting and a conversation r...etween them


then at that time; I ar fer to sho'!! th e c irc unstanc es snrron


i n,.~ the c ai.1versation.


Jvm. FREDERICKS: Even so, that, we maintain, would be irmna-


terial.


19 J>JR APP:BL: The reason I c£ fer to show it is this: I will


20


21


22


give:my reasons, being that l;Ir Domin-suez has offices conn


ed w"i th 1fr ROg ers' offic e, and it \vould be argued here -


T~~ COURT: yes, I see your point. That does change the


23 situation a little.


24 UR APPEL: It has been argued already --


J'ill FREDERICKS: On that vie:; of it, we \vithdraw the ob-25


26 jection.
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1 THE COURr: You can have the last question read. Read the


2 last question.


3 (Last question read.)


Bert H. Franklin.


5 lffi APPEL: Did you or 1;lr Drain 0 r lIfr Nichol in any \vay,


6 shape or mann~r, at that time, offer any suggestion to l[r


7 Franklin to cause him to com e into that bar room and there


8 engage in any conversation?


9 UR FOtID: That. isobj ected to on th e gr01md it is no t the.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


proper form to put an impeaching question in, that the mat-


ter concerning which the witness is being examined is


irrelevant and immaterial, and, further, it calls for a


conclusion of the 'Nitn ESS as to whetherany of the things


done or said WlOlUlt ed to an induc ement. The propt;r thing


is to let him state what vms said and done on that oc-


casion, let them put that in evi dence, and let th e jury


jUdge vfh eth er it 'If as an induc ement or not.


26







in there.


Mr. Darrow or at any other time, to assist in his defense
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A Never.


Did he or did he not say the whole of that


"I never rece ived a dishones t dollar from


Wi 4.qd. Ccl1J1tr 4li~


The objection is overruled. What is yourTHE COURT·


in any way, shape or .manner?


in the wor 1d. "


following:


answer, Mr. Dominguez?


A Please give me the question, Mr. Petermichel.


(Last question read. )


as 1 have indicated to you in the question?


MR. FORD. We-object to that as no proper foundation laid


shOWing the time this occurred--the persona preaent--


A No, sir, it was at his special request that we went-------_.


Darrow. He never knew anything connected with this matter


MR. FORD. The page, please.


:MIl. APPEL. --836--meaning "by this matter" the SUbject


of the bribery of Lockwood and Bain--"he, Darrow, is too


good a man to do anything of that kind, he was mos t kind


hearted, generous and the best man 1 ever knew in my life


and he would not stand for any corruption or dirty work


and he never gave me a do]lar for any corrupt purposes


MR • APPEL. Q Were you at that" time in any way engaged by


Q 1 will ask you whether or not in that conversation and a


tha_t time and place you did, and in the presence of the


persons named} < already by me, you did or did not hear


Mr. Franklin say -in effect or in substance or in words the


6p 1


2


3


4-


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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may make is simply upon that point, upon the conversation


MR • FREDERICKS • It slipped my memory.


THE COuRT. 1 thought it was gone into fu11y to fix the


date and time after his arrest and when he was out on


1 went over the time, it was after Franklin's


arrest.


to fore.


MR. APPEL·


THE COURT- Objection overruled.


MR _ FORD. Will your Honor state the time that they have


fixed this? It is fixed in the impeaching question but


not at the present time.


THE COURT. 1 think it is fixed here inthe questions.~. ~


pel has propounded to Mr. Domingue~


MR. FREDERICKS· 1 listened carefully and 1 was wai ting


for the time, because 1 noticed it had not been.fixed here-


bail is his description of it.


MR. FORD. At page 835 of the transcript M4 Franklin fixes


it, the question was propounded fixing it within a period


_of ten days, line 8, page'S-05-


THE COURT. 1 think it is fixed.


MR • APPEL. ~he rule is this and we might as well settle it


forever: That where the Witness interrogated sought


to be irepeached admits the occasion of the conversation


and the conversation but only denies the words, that every


thing else is admitted except the worda used, therefore,


the only interrogation that counsel upon the other side


1


2


3


4-


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I
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about, ten days after his arrest, ten days along about the


10th of December that would be, or something of that kind,


not necessary, but this time has not been fixed, and 1 am


sure of it. This witness does not know what time, this


jury does not know what time and to say that it was a time"


after Franklin's arrest and while he was out on bail would


mean any time from the 28th of November to the present


day. Now, there wer e times along dur ing .that when condi


t:iions changed and statements that would be made at one


time would be looked at in the light of the circumstances
all


that existed at that time and/we ask is that the time be


If it means the time that Franklin is talkingfixed.


and denial and upon which there is a conflict, the occasion


being admitted, the time and the persons present being


a dmitted but the language being denied, the only thing
it


left is was this used or was~not. 1 submit it) that is


the only logical way of interrogating the witness.


MR. FREDERICKS. 1 do not want to take up any time that is


1


2


3


4"


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19
then let us understand. That is all we ask so tha tit is


20


21


22


23


24


25


26


u III ers tood.


THE COURT· 1 think, upon reflection, 1 think the District


Attorney is right upon that. 1 think the time will have


"to be fixed.


MR. APPEL. Well, 1 will offer now for the purpose of


laying the foundation and as a part of the question pro


pounded to the Witness, I offer the testimony of Mr. Frankl







1 fixing the time himself as follows:


2 MR. FORD· Well, we admit that Mr. Fanklin--


3 :MR. APPEL. I don't care for this man's admiss ion.


4· 1m. FREDERICKS· This is par t of the question--


5 THE COURT. Mr. Appel is propounding his question and he


6 has the floor. Go ahead.


7 UR. APPEL. 1 offer to read the following: "Q--You remembe


8 talking to him there about the case? A--When? Q--This


9 is after your arres t and before your plea of guil ty? A-_


Yes, 1 remember it. Q--You remen'ber it? A--Yes, sir.


Q--Do you remember of F. M. Nichol being there? A--Yes,


a per iod of three or four months. Mr. Rogers--lt was short
/


ly after the arrest. 1 cannot give you the date. He


knows the incident. A--Yes, sir, I think it was within


10


11


12


13


14


15


sir. Mr. Ford...-That is kind of very indefinite. It is


16 10 days. Q--Within 10 days? A--l think so, yes, sir.


17 Q--Now, did this conversation occur in the presence of Mr.


18 John Drain, Mr. F. M. Nichol and Mr. Frank Dominguez, you


19 invited them all into the saloon to have a dr ink? A--Is


20 that part of the conversation? Q--The part about inviting


21 them to enter and have a drink is a part of the conversa-


22 tion. It


23


24


25


26
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1 UR FREDERICKS: With that date fi:x:<'!d, Yv'8 withdraw the ob


2 j ection.


3 !:JR APP:BL: ( Reading: )


4" A-- I don't lmow. Q.


IfAll right. It so happened did it?


You a re not ashamed to take a


5 drink vri t h :me, are you? A --Wait until I answer that


6 part of th e question. Q All right. A -- I remember vre


other on e.


went in. I don't rem~nber I invited them or not. Q. -- An


Then ur Ford obj ects, and lfr Rogers


Q, -- AbOll t .John Drain? A -- yes si r. Q. -- You


for some years?t1


know that .John Drain hasn't drunk anything but buttermilk


UR FREDERICKS: There is nothing befo:c~e the court •
.'


UR APPEL: HoW, having read the testimony of Hr Franl'"..lin


in the record here, and he having fixed the time, being the


time wi thin a short time, or '.'Ii thin about t en days after


his arrest, and he having pointed out theecact times and


the pe rsons then being pr esent, you may state whether 0 r


not you heard Franklin Se\{ the ma tters and things Which


much.


THE COURT: COnjlsel is asld.ng a question.


:MR FREDERICKS: I hare vri thdravm the obj ection to the


drink anything but buttermilk,' and that Franklin replied,


'That is good enough drink; take that if you want', and


you \lI'8nt in? Do you remember t hat? A -- I remember we


you said to .John Drain, 'You are not ashamed to drink with


me, are you?' Whereupon Hr Drain said, 'You know I don't .


went in to drink. I question the buttermilk story very


25


26


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 I have indicated to you in :my previous questions, to....


2 wit: ItI never received a dishonest dollar from Darrow.


3 He never mey! anything connectedvlith this matter", mean


4- ing the bribery of the juror Lockwood and the Juror Bain;


5 "He is too good a man to do anything of that kind; he \vas


6 most kind-hearted and generous and the best man I wer


7 knew in my life; he 'wouldn't stand for any corruption or


8 di rty work and he never gave me a dollar for any corrupt


9 purpo ses, in the vlorld." Did he 0 r di d he not make th at


llR APPEL: Wait a moment.


hOVlever. Jfr Nichol ',vas not there.


A He did, and more. Not in the presence of Mr Nichol,.
by him in his testimony?upon the occasion named ;~.


statement, the whol e of it, and ev.ery word of it in your


presence, and in the lJrcsence of the prsons named by me


10


11


12


13


14


15


16 THE COUR:r: Gentlemen of the jury, waring in mind your for-


17


18


mer admonition, we will take a recess for 5 minutes.


(After rec ess. )


19 THE COURr: Gentlemen, in regard to a copy of the '.RTibune


that was wanted the other day, the bailiff info~s me


26 to by me and to v,hich you h8lTe already testified


that he has found an extra copy and has it in possession;
1m :5REDERICKS:


he \Trill have it here tomorrow morning. '" Vhenever it is


found, as far as Vie are concerned, it may be SUbstituted.


for the record.


MrDominguez, 'when the qnestion just referred1m APPEL:


20


21


22


23


24


25
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1 part and portion of the s arne conversation, did you or did


2 you not, state to Hr Franklin tha t you-,vere sorry to see


3 that he, Franklin, had gotten into trouble, but that no


4- body could accuse him, Franklin, of wer having $4000,


5 and did you in that connection say to him, If I don't know


6 whether you are guilty of "What youare charged t but if you


7 got tba t money, you got it from Darrow?1f
-


Did you so


8 state? A The last part of that statement is not true.


9 The first part of it is true.


16 question, and if the 'I'd tn ess did have th e conversation


10


11


12


13


14


15


17


18


19


20


Q Did you thereafter, at aIV time or place or in the pro


sence of any other persons, ~tempt to or try to make


Franklin say the s a'l'Ile thing that you have testified to.


:MR FORD: Obj ooted to upon the ground that it is an at


tempt to :erOSS,fexamine their ovm \",1 tness, an:tl no prope r


foundation h as been laid for the asking 0 f the present


wi th lfr Franklin at any 0 th er time and plac e, a proper


foundation should be laid by asking the time, place and


persons present, and putting the conversation to the \"Ii t-.
ness.


21 MR APPEL: l{o, your Honor. We are asking now fo r affi r-


22 mative testimony in contradiction of the evidence given


23 by 1,{r Franklin upon the stand. I refer you!" Honor to his


24 statement, page 848, "He had tried", meaning ur Domineuez,


25 to make me say sine e that time that I did it, but I deny


26 it."
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1 THE COURI': Obj ection OV' errul ed.


2 lfR APPEL: Now, answer the question. A Iro sir.


3 Q In t hat conversation referred to by you and by me in


4 my questions, did or did not, le{r Drain sey to 1,Tr Frank


5 lin, ttI would not think you had so much money, and if


6 there is anythine of tho t kind, t here must be som ooody be


7 hindyonbesides yourself tt ? Do you remember that?


8 A jUst pI ease read that tome again.


9 lfR FOB]): What lin as, U r Appel?


10 UR APPEL: page 849. (Last question read by the repor-


11 ter. A t did not.


12 MB. APPEL: Di d or did not, }[r Franklin, in t he conversation


13 alluded to already, say that he vIas innoc ent of th e charg e


14 ~ainst him, or ma~ntained in any v~y, shape or manner, his
I


15 I alleged innocence? A He did not.


16


17


18


19


20


21


22


23


24


25


261


I


C!~
~\:
fiC
~.,


\ :
....
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MR. APPEL. And then 1 further said to him, "Did he in any


way, shape or manner maintain his innocence1" and the witn ss


san, "No."


witness.


1 want to


Mr. Appel's question


No, that was the question before.MR. FREDERICKS


MR. FORD. No, he says he didn't.


MR. FORD. Mar that last question be read?


MR. FORD· 1 move to strike that out as a conclusion of the


THE COURT· Yes.


THE REPORTER. Mr. Smith has the othe~ question.


MR. FORD. 1 move to strike it out on the ground it is


calling for a conclusion of the Witness.


THE COURT. The Witness says he does not remember.


III • FORD. We move that that last part be stricken out •


The first part is all right,. but the last part we move to


have it stricken out as a conclusion of the Witness; whe-


Was was ,he maintaining his innocence.


THE ooURT. Mr. Appel's question Was liDo you remember that?"


and he says, tlNo, 1 don'lt remember."


witness's conclusion.


know whether this was Franklin's words or whether it is the


THE COURT. In that event we better call in the report er.


.MR. • APPEL. 1 think 1 asked Mr. Dominguez whether or not


in that same conversation alluded to by me in my question


and by him in answers, whether or not Mr. Franklin said


that he was innocent of the charge.


p 1


2


3


4·


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20
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22


23


24


25


26







1


2


3


4-


5
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ther~';or not he said it, it would be a fact and the witness !


says he does not remereber that, the last part, whether he


did anything to maintain his innocence or was maintaining


his innocence would be calling for a conclusion of the


witness.


6 THE COURT· The motion to strike out is denied.


7 MIt • APPEL. 1 asked it in view of his language.


8 THE COURT. 1 have it before me, line 25, page 849.'


upon the same occasion and at the same time and place, and


in the presence of the persons named by you, whether or


not Mr. Franklin said, in view of some statement in which
".illl
*I"~"


Captain Fredericks IS name was mentioned, as follows, in~:~~
~I ",I
1:1 r"'~the words 1 am going to quote, or in subs tance, or to the i!lr'"
!H i'~same effect or meaning the same thing, the following: \r m:;,


"Now, boys, don't attack Cap tain Fredericks in this thing~(~1:


he is my fr iend and he is your fr iend, 1 see him every 1111::
I~! I _.if


.II~


time 1 pleas e and he is my fr iend." Did he or did he .11"


9


10


11


12


13


14


15


16


17


18


MR. APPEL. Yes, sir. Q You may state whether or not,


19 not? A He did.


20 QAgain alluding to the same time and place and the


21 same conversation, and as a part of the same conversation


22 refsrred to by you and by me in my question, you may


23 state whetber or not Mr. Franklin then said, you first


24 having said to him, "Well, Bert, 1 am sorry to see you in


25 this trouble," and didn't he say following that remark by


26 you, nOh, don't worry about me, 1 will get out of this
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1 all right," or words to that effect or in sUbstance, or


2 meaning the same thing? A He did.


3 Q Did you meet Mr. Franklin afterwards, by the Hollenbeck


4· bar or the Hoffman bar on February 0, 1912? A The date


5 1 don't remember, but 1 did meet him there subsequent


6 to that other conver<sation anyway.


7 Q 1 am alluding to a conversation which Mr. Franklin


8 says--


9 THE COURT. What page, Mr. Appel?


17 Mr. Ford and appearing in this record at page 1552, either


10


11


12


13


14


15


16


18


J.ffi • APPEL. t wi 11 give it to your Honor in a moment.


MR. FREDERICKS. ff there was only one conversation at


that place wi th this wi tness we will make no con tro


versy but what it is the same conversation.


J.ffi. APPEL ...- being the conversation alluded to by Mr.


Franklin as having taken place on February ord, being


given by him in answer to a question propounded to him by


at the Hollenbeok bar or at Polaski's Hoffman Cafe or 111111'11


19 bar, whatever you may call it, you may state whether or


20 not at that time in your presence' Mr. Franklin, ther. speak-


21 ing concerning the matter at issue, said to you that he


22 did not propose--other persons being present whose names


23 we were unable to attract the attention of Mr. Franklin to--


24 MR • FORD. What page?


25 MR. APPEL. l551--say in yourll'esence or to you or addresB-


26 ing those who were surrounding you and he, that he







effect 1


prQ·pose to tolerate or allow anyone to drag in the nare


of Mr. Darrow in connection with his case, or words to that


wise intend


on that occasion, the answer of Franklin being, to


question, as follows, nl think 1 did state that."


I
I


the same I


to
We object that onthe ground it does not in any


l-


to impeach the testimony Which Franklin gave


MR • FORD.


1


2


3


4


5


6


7


8 THE COURT. Objedtion sustained.


9 }AR. APPEL. We take an exception.


19 MR. APPEL. 1 am not asking for the conversation, 1 am


20 asking--


21 MR • FORD. Please let lne make an objection--


22 THE COURT. tet us have the objection.


23 MR • FORD. --and no foundation laid for the asking of


24 another conversation between hi m and Franklin.


10


11


12


13


14


15


16


17


18


Q Mr. Dominguez, \Vere there any more conversations between


you and Mr. Franklin than the two which 1 have indicated,


the first of which is alleged to have occurred about or


in the neighborhood of 10 days after Mr. Franklin 's arres~,


and the other one on February 3rd, 19121


MR. FORD. We object to th::t as incompetent, irrelevant and


immaterial and attempting to call for hearsay testimony


otherwise than in a manner tending to impeach the testi


mony of former--


ll~ I'~


1
11111


'
11'IM


III :;d


25


26
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1 THE COURT: This is for a different purpose?


2 . ]:rR APPEL: Yes, your Honor, very appaeent.
~


3 THE COUH.T: The obj ection is overruled.


4- A With reference to this specific matter to vfuich I have


5 been test ifyirg?
, .


6 lJR APFEL: yes. A None other than the two I have men-


7 tioned.


8 Q At that second conversation or ....r.i.th reference to that


9 second conversation, were you at that time endeavoring to


16 nect.ed with the defense?


17 1!tR FORD: objected to upon the ground it is calling for a.


18 conclusion af the yJi tness, and. a statement t perhaps; that


19 it is absolutely, incomiBtent, irrele.rant ,:no. immaterial


20 and not the best evidence. The best evidence of vJhat the


II f:'
'1 1,,'


11


I bc~


III::
II uU:


II ltd
II I~II


I 111~1


ests of preparing or anticipating the preparation 0 f any


for the ,purpose of being a witness or of getting informatio


~o conv.eyto :Mr Rogers or to theo.efend~:mt or to anyone con-


iug or in any manrier or for any protection to him, either


defense on behalf of this defendant, or in aic1ing or assist- ;!~


'I ~~
" ;1"1.
!I,,,I
II r"'~
il r!~


:1 i'~
II ~:~i


or attempting to orex:erting your best efforts in the inter-


15


10


11


12


13


14


21


22


defffilse intended ~~s his actions, acts speaks louder than


words.


23 l,ffi FREDERICKS: Nothing h~.s been ~dmi tted in referenc e


24 to this second conv er'sation; th at is th e point. Franklin


25 admitted a conversation and the impeaching question was


26 mked of this vfitness. We object on the gro1.md no founda-







4880
1


2


3


4


5


6


7


8


tion no foundation has been laid, so this witness he.s not


testified a word upon it concerning that conversatfoD, not


a word.


M"R APP}[,: 1fr Franklin at one pa rt· of his testimony on


c ross-examina tioD, your Honor, stat ed that :Mr Dominguez


that he realized that, and that Mr Dominguez was at that


time being conn ected with the offices 0 f Ur Reg ers en-


d€avori~ to prepare a defense; he said that as a fact.


9 THE COURI': I see your obj ~t. Obj ection overruled.


time.


THE COURr: lInswer the question.


said as far as illustrating his own knowl edge, the vrit-


It yras not admitted for the


No sir, I did not.A


statements to this witness.


ness' knowledge, and the reason for hisc8ution in making


purpose of showing ur Dominguez' ~onn~tion '\iv.i.th lTr Rogers,


b ec aus e ~1 t tha t t line 1l[r Domineu es -- the fac t that 111'


DominguEZ vIas connected withur Rogers in the ltl"\" offices,


was not a matter in issue before the court at all, and


:faTrthat reason I think it is vvholl~t imm~\terial at this


Mr Dmmingu ez was c onnec t ed wi t h ROg ers' 0 fiic e v,as me rely


1m FORD: Just on e th ing, if your Honor "I"[ill pe nni t me.


Jlfr Franklin's statement th at he thought -- that he kn e:r


10


11


15


12
1


13


14


16


17


18


19


20


21


22


23


24 lfR AFPl:1L: .And you yrere not -- lJy' ques ti on ,..as vih et her you


were preparing a defense? A


InRAPP]L: Take the witness.


No sir, r",as
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1 CROSS-EXa{INA~ION


2 IrR FREDERICKS: At this first time, Mr Dominguez, ten


3 dla~s, approxim~lt ely ten days aft er Franklin was arrest edt


4 you said he vias not Inc-lin taining his innoc enc e. He was


5 not admitting his gUilt, either, was he? A 110 sir.


6 llR FREDERICKS: That is all.


7


8 ],ffi APPEL: I forgot to ask t he question --


9 THE COUHL': Do you want to ask another question on direct~


sir.


MR APPFL:. We exc ept. Th at is all.


,.
That is obj tXted to upon t he ground


that it is hearsay, innnateri'll and no foundation.l~id.


~e d~dn,t take the invitation•.


THE COUR[': Objection sustained.


UR APFEL: Your HonaTf, in refe:'enc e to 1{r Drain, we unde:=


stand 11:1' Drain is ~.bed at Jruriett" Eot Springs, ~md that


Q, I wish you v.ould be kind Enough to s tate to th e jury


What, if arwthiTl-B, more he said in refel'ence to the sub


j ect" which vvas the subj oot of my question.


I beg your Honor'S pardon for having to question the wit


ness. As I understood you, Ur DOmingn eSt when you answer-


?:TR FREDERI CKS :


JER APPEL: yes, a ma t tel' hes been calle d to my at t ent ion.


Cd the first question that I propounded to yo~, th at you


said yes, that, he sedd t hat and a good deal more. A Yes
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1 he is unable to be here. we understand counsel he re, or
,


2 someone here connected with the defense, has some infolma-
l


3 tion directly from his attending physician. It will be


4 necess&ry to take his d. eposi tion t here at that place.


5 UR FORD: If the court please, there is a proper method
,


6 of taldng that :,up outside the presence of the jury, ~nd


7 not in the presence of th e jU~J.


8 1ftR FREDEHICKS: I assure cOUl1sel "TTe vJi11 fe.cili tate the


9 matter.


101m APPEL: I am e.sking if we can't make some erraIl,-:sements~
11I1


18 lIR APPEL: JUS t a moment.


19 THE COURT: Letts see what the offer is.


20 HR FORD: If the court please, counsel cannot get up here


21 and m'lke an offer to put in evi denc e vri thout offering th e


22 document to counsel, in order that they may be -- get


23 certain matters before this jUly and read th e vhole of this


"I]\JR FREDET{[CKS: We will stipulate wi th counsel, to facili tate 5i


eY".hibited to us.


II
"


If the c anrt pI ease, the docUTflent has not beenUR FORD:


at Los Angele on Tuesday morning, Decenber 18,1911.


the matter in any ~ey, that seems proper.


lIR APP]L: How, your Honor, we offer to read to the jury


part of the nerlSl)8IB l' article pUblished in the Tribune


15


16


17


11


12


13


14


24


25


26 I


newspaper, that ~~uld not be per.mitted.


THE COURT: I haventt any idea that·counsel is now going


to read th e whol e paper.
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it.


1m APPFL: In connection vrith the testimony and cross-


THE COURT: This is a paper 'of what date?


lvIRAFPEL: I am not going to read cItY portion of it.
II
l,.
II


II


"II
J
I
Ii


""..l
"


Let me see the article.


Wait a moment. I haven't made my offer.


December 12th, 1911.


TPJr. COURr: All right.


examination of the reporter 6ft the ~ribune referred to by


mon newspaper.


widenc e c;l po rtion of t he article appe aring in the issue


of th e Tribune' of this city under date Tuesday morning,


to do that, the exact la~3uage of the statute would require


stop him I will.
,


THE COURT: I will hoor Mr Appel. If it is necessary to


I am i dentii'ying the lJap ere


o £'fer, ~nd let us see vrhat he is going to of fer to th e jury,


if he had a witness on thestand, he would helVe to do trot.


THE COURr: If he had a witness on the st,1Ild, he would hwe


lER APPEJ: I cffer to read to the jury and introduce in


]ffi FORD: Your Honor, further, a newspaper is not on e cf the


document s which may lie 0 ffered in evidenc e. Here is a c om-


]JR AFP:BL:


UR APPEL: I am not. going to read it at all.


UR FORD: Shouldn't he offer it to us before making the


1
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24 counsel on the other side, c.s not having lieen pUblished,


25


26
and I nO\7 offer counsel to inspec t the docru:1ent and then


the court may look "t it and vre will look it allover, em
if it is proper we will introduce it and if not we will k


i t ou::..'"t"--'. =============::::::::::::::::===~t..
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THE COURT. Well, we will all look at it. This is offered


in connection with the testimony of rM. Harry Jones?


MR. APPEL. Yes, your Honor.


THE COURT. Mr. Jones d.s in the court room. 1 presume couns 1


makes no point of the fact that he is not on the witness


stand.


~I
"'11'ti


NO


1 am saying to the District Attorney to readTHE COURT.


are mater ial to the cross-examination of the Witness and


none other. 1 1 imi t my offer to that.


THE COURT. All right. It will take but a moment to


glance over the article, and then he can deter mine any


objections, if any he has.


the article, take time.


MR. FORD· 1 might suggest they go on wi th some other


testimony. It is qui te long.


MR. APPEL. Just that portion.


THE COURT· The Court just told the District Attorney


to take all the time they needed.


MR. APPEL. Your Honor, 1 have rot read it yet. 1 passed


it over to counsel. 1 offer to read those portions which


MR. FREDERICKS. No, the part that counsel wanta to read-


JAR. APPEL. ,That is referred to by the--


, MR. FREDERICKS. That is bracketed around by lead penci11.


MR. APPEL. Ye~, and the heading of it.


MR. FORD. We would like the privilege of reading the


whole ar tic Ie.


lOs 1
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Counsel may offer


that portion he desr es and if you--


MR. FORD. The whole article--you can't pickout two or


three lines and offer only that porti~n of it. We admit


the Whole of the article and make no fight against it.


THE COURT. Counsel has not offered the whole article.


MR. FREDERICKS. The point is this, possibly to obviate tm
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MR.A~EL. 1 will simply state to counsel which portions. I


MR. FORD. We have no objection to the article being I
introduced by counsel and he may read such portions of it I


as he desires if we may have the whole of it, the whole of


it read.


MR. APPEL· 1 am not stipulating they may read it all.


It is only that portion offered by the Witness in respect


to what Mr. Franklin is alleged to have said to him and


in which they questioned him as to whether or not he made~


and they kept telling him in the questions that the portion


that appeared was not published.


THE COURT. You offer to introduce a portion of that


article, now you are entitled to that. We will cross that


br idge when we come to it.


MR. FREDERICKS. Our stipulation covers the whole artic1~.


MR. FORD. If they offer a part we are entitled to all of


THE COURT· That is the bridge 1 am referring to. We


it.


difficulties of proving the situation, as 1 und2rstand it


will cross that when we come to it.
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MR. APPEL. Wait a minute.


MR. FORD. 'Pardon me. 1 beg counsel's pardon.
"


l'
'"ill.'
~I


~I
111:1
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or not we would I
this article.


an objection to a portion.


UR • FDEDERICKS. It haa not come to tha t yet.


MR. APPEL. 1 Will make it over so as to make the record,


then his Honor can rule on it. 1 offer to read to the


jury that portion of the article referred to by me in my


previous questions here under date of Tuesday morning,


December 12, 1911.


MR. FORD. To which we object upon the ground no founda


tion haa been 1aid--


the suggestion has been made aato whether


object to the introduction of a portion of


We say that we do not 0 bject and we Will stipulate that


the entire article may be introduced but we do not make


any'stipulation or waiver in regard to a portion of it,


that is our pos i tion •


THE COURT. Let's have the record made. You have not made
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19 MR. APPEL. That portion of the article referred to by tm


We offer it for the purpose of showing that he then


did make a report and did write an article concerning wh


\Vas said to him immediately follOWing that conversation,


witness Jones in his cross-examination as containing the


reports made by him to the Tribune of and concerning what


l!r. Frankl in is alleged to have s aid to him at the preli


minary examina tion of Mr. Franklin concerning Mr. Darrow.
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and that such matter referred to by the witness was in the I
course of the business of the paper printed and pUblished


on Tuesday morning, December 12, 1911, and we offer to


read that portiol) under the words, "Vindicates Darrow."


commencing With those words and everything following


thereafter to and including the word "full." at the end


of the quotation marks there, as being the words of Mr.


8 Franklin. Counsel have already seen this ar ticle.


9 MR • FORD. To which we object upon the ground tha t no


On the further grounds tha t Mr. Jones has not·Jones.


got his notes which he wrote--he testified on the stand


that he never read the article after it was published. He


didn't know whether that portion to which counsel refers


was his article or not" and on the further grouni that .


it is incompetent, irrelevant and immaterial for any pur-


foundation has been laid showing that Mr. Jones read;


that article or that the article as it now appears in the


paper was printed in the manner that it was written by Mr.


19 pose, and onthe further ground that the article as printed


20 is not accordance with the s tory told by Mr. Jones on the


21 stand in any way, shape or form, and therefore could not


22 corroborate him.


23 MR • APPEL· This is a matter for the jury. We are very


24 happy that he is not going to pass on the truth or


25 veraci ty of wi tnesses here.


26 MR. FORD· Our objection, 1 think, is absolutely good as
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to the lack of foundation. We are willing to stipu- I
late that the whole of the article may go in to save time.
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3 ][R .APPEL: The foundation VIas 1 t,id by them.


4 MR FOBD: The witness neuer sc."vY this flrticle in court.


5 Said he never read it.


6 THE COURT: The only question in :my mind, l1r Appel, is


7 whether or not. this article is identified as the erticle


8 referred to by the ':fitness' testimony. lrr Jones is in


9 the court room. .


101m APPEL: 1fr Jones, take the stand.


11


12 HARTlY JONES, recalled by thedefense,


13 for further direct examination:


14 lfR APPEL: l·{r Jones, on cross- e::::am.ination the other day


15 when you Yiere ecamined here in court, do you remembel'


16 whether or not the subject of the conversation you t esti- Ii


17 fied to as having had 'wi th Jvrr Frankl.in at the prelimin Bry


18 e.x:a:mination of JEr )j'ranklin, vd th referenc e to the Lockwoo d


19 charge of bribery against him, vrhetp..er or not the sarne VIaS


20 the SUbject of pUblication in the Tribune, do you remember
i


21 that? A I mOYI that I\vrote the story and turned it in.,.
P~


22 Q. l~ow, I attract youTm.tention -- have you read this


23 articl e vrhich \'/e hOlle been talking flbout here in your pr e-


NOYI, is that portion of thea-ticle in refe::"ence to


24 sence in the court room recently -- just now, a few moments


25 ago? A I read it lEt Friday night, I think.


26







1


2


3


4


the matter testified to by you upon the wi tness stand


heretofore, in this. court, is it sUbstcmtially correct,


or not?


HR FORD: Obj En t ed to upon t.he groun d no foun dat ion has


5 been laid for the witness refreshing his me~ory in that


6 matter, and ask leave of the court under section 2047


7 to c ross-eJcamine th e yvi tness cone ernine t his document at


8 this ... .
L.J.me. He is seeking to refresh his memory with regard


9 to a transactions of a certain occasion by introducing


t he document.


THE COURT: The witness has not yet testified to anything


upon ~;Jhic h you can cross-examine.


Counsel is asking him a question, and he'rIm COURT:


l1R FORD: He just identified this document -- .. counsel is


now asking him the qaestion t is it sUbstantially the same


as you VVl'ot e at that time?


17 has not ms\yered it.


lITt FORD: Eut he has refreshed his memory the other


THE COtTRT: You mt~ be enti tl ed to t hat after he has


c ro ss- ex:amine hini conoerning it.


A SUbstantially, yes sir.tiona


answered that question, bjut not now. ~nswer the ques-


day asto vhat v.as in this article, and we ask leave to


UR APPEL: Now, you say you have seen this article pUb


lished the morning of Dec~1ber 12th in the Tribune?


A I only read a portion of it, 1'[1' Appel, the portion
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1 with reference to Franklin's stateI:lent.


2 Q, Under the 'word "Vindicates Darrow"? A I don,t rem-


3 elT,ber just now.


4 THE COURT: Sit dOYIll and look c;t it, ]Ir Jones.


5 UR APPEL: lil'ow, Clm you say? A yes sir, I read that


6 portion of it.


7 Q Is that article as printed, and as found in this issue


8 a correct reproduction and sUbstantially correct of


9 the t\rticle that you vrrote following your conversation


10


11


12


13


14


15


vlith 1,[1' Franklin, testified to heretofore from the wit-


ness stan~? A SUbstantially correct.


Q, Did you, in your report, ,md in the article tmt you


vVTote, substantially stat e as follows: "When .Jus tic e


Young adjourned court, Fr&"1.klin called the nevvsp<:lper men


<:'bout him and made th e following statement : tI intended


16 to Js:eep my mouth shut conc erning this case until aft er the


17 Superior Court acts upon it, but it is my duty to defend


18 the good name of em innocent man. Those ;:ritnesses lied


19 When they said I had mentioned Clvrence Darrow's name to


20 them. I vrish to vindicate Darrow from any charge that


21 may be made egainst him in connection \7ith this case. I


22 may- be guilty of ,,11 I am charged vrith, but I am not a


23 fool. tll Did the article t hat you VI rote in referenc e


24 to that sUbj act sUbstmltially state v/hat I have read to


you or words to that effec tor the same meaning?


sir.


A Yes







CBDSS-EX~INATION


1 MR APPli:L: Take the y;itness.


2


3
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1


4


5


UR FREDERICKS: IS the rest of thes:-ticle also a sub-


stential reproduction of t hat story tilE. t you turned in?
I


6 A I c onld not--


7 JvIR APPEL: That is not material on cross-e:::anination.


examined.


We may


HoW much of itNot to refresh your memo~- on it.


article at th e noon 1'" ec ess, the ent ire artic Ie.


want to introduce it ,end we may not. "TJe will lmow \7hen


tion to the rest of it, we \"{ould hare to have the vritness


read it. It is 5 minutes of 12, end it will take that


time for him to do it, and we ryill ask him to read the


question yes or no.


did you read the 0 ther day ':,-hen you were looking it av er?


A Pretty hard to answer.


A just conce::nine the statements that ]Ir FOrd cross-


Q. . That part, a c oup]eof inc hes? A yes si r.


UR FREDERICKS: Well, of course, befOJie Vie lay the founda-


THE COUR[': You c~m anSYler t hat question y €S or no. 01:>-


jection OIorruled, and the \i1itness directed to answer the.


HR FREDERICKS: Well, if you know. A No, I don,t mow.


Q You haven't read it, is that tae idea? A Not to re-


J'J'rR APPEL: Mcc eption.


. fresh my memory.
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1 2 o'clock canes. (Discussion.)


2 (.Jury ,dmonished. Recess nntil 2 P.l~.)
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MONDAY, AUGUST 12, 1912; 10 o'clock A.M.


2 Defendant in court with counsel.


3


4 THE COURT. Call the jurors.


5 (Jury polled; all present. )


6 THE COURT. Mr. Rogers and Mr. Appel are not her e. Shall we


7 wait a few minutes for them?


8 MR. DARROW. 1 don' t think it is fair to Mr. Ford to wait.


9 THE COURT. All right; you may proceed, Mr. Ford.


portion and proper virtue.


witty, more reverend than plausible, more advised than


jus discere and not jus dare; to interpret law, not to make


These noble sentiments were penned by one of the


Above all things, integrity is their


JUdges ought to be more learned than


ARGUMENT BY W. J. FORD, on behalf of People,


Above all things, integrity is their portion


May it please the court and gentlemen of the


JUdges ought to remember that their office; isjury:


law or give law.


and proper vir tue.


confident.


18


19


10


111
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1
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20 most brilliant minds of modern times. Francis Bacon,


21 born in the age of Queen Elizabeth, living during the age


I
I


22


23


24


25


261


I


of her successor, King James, living in the age of great


achievement and noble adventure, in the age of Raleigh and


of"Smith, in the age of Shakespeare and the great
"'-(iL


dramatists. of';-El izabethan era, born in an era of


brilliant minds, was the most briJliant mind of all. As a


student at the University of Cambridge in Eng1and, at the
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1 early age of 15, he perceived that the entire system of


2 scientific inquiry and philosophic discussion was based


3 upon erroneous principles. He formulated a plan of


4 I investigation of the natural phenomena of this world which


5 has changed the whole course of modern European thought.


6 Great as a philosopher) great as ascientist) great as a


7 statesman) he was equally great as a lawyer and a jurist.


8 The contemporary of Sir Edward Coke) whose decisions today


9 are scanned with reverence by modern lawyers, t'he dec is io '
I


10 of Francis Bacon stand forth as models of knowledge of


11 legal principles and lucidity of expression. Through his


12 great legal attainments) he rose from a positi~n of com


13 parative obscurity to the proudest place in England's


14 judiciary. He became t:m Chancellor of the British


15 Empire) the highest office among the judiciary of England.


16 That he fully appreciated the grave responsibilities of


17


18


19


20


21


22


that important position is illustrated by the sentiment~
/


Wf! ic h he express ed in this essay on Judicature. And con-


cerning judges) he said) "Above all things) integrity is


their portion and proper virtue."


And yet Lord Bacon) with his brilliant mind)


his noble sentiments) plead gUilty to the crime of receiving


23 bribes before the bar of the House of l,or~and was deprived


24 of hie office. When first accused of recei:,?:ing nloney from


25


26


litigants) like the d~fendant in this case, when he told


Mr. Bidding~r~The bolder you do it) the better," like him
~
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1 he came forward before the· bar of the House of Lords and


openly and boldly admitted those thingw which he thought


forced to admit that 1:e was guilty of the charge, am he


examples of men like Francis Bacon, men whose minds are


brilliant, Whose sentiments are noble, but whose practices


are ignoble.


History is filled with the


But at length he was


was deprived of his offices.


he could plausibly explain away.


2
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4 I pany of despised Galilellns.


I


I


JSo g rea t yas hi s int eg ri ty ,


and vanities of a worldly lffe to follow


7283
:Nineteen centuries ago a member of Pilate's Court for-


th e fartunes of the humble Nazarine, a.nd to join the com-


I


so great vas his honesty, that Christ made him the treas-


sook the pompa


, /~


~I··
I


urer of that little band. So great v,as his charity ,c,[,\\(' ,~J\V


that vmen Mary annointed the feet of her Bod, he ,could lti~~!'"
to be WarI-an ted",--.,.£d,'-cn"<'l( ;,/1/..(."-


not see the ex:travaganc~randhesaid "Vihy should not this


oil r.ave been sold and the money given to the poor?" Not-


1


2


3


5


6


7


8


9


10 withstanding his great reputation for truth, notv!i thstand


11 ing his great reputation for honesty, notwithstanding his


12 great reputation for intEgrity, his apparent love of


13 charity and disdain for the things of this world, he sold


14 his God for thirty piec es of silver.


selfish, he followed those others in the things which he


the 'bravest soldiers in the .American arrrt.y. Time after


time his valor ~~d saved the day in the most vigorous


struggles of the revolutionary ~~r. It ~as his valor,


it \'as his courag e , that saved the day for the .Americans


He was considered one of


Notwithstanding, noble and un-


had pmanned and did his duty.


At the outbreak of the revolutionary war a young captain
ar Norwich


of milit.ia left his home(aild joined Washineton's army at
\


Cambridge. He had a brilliant mind. He plarred the inva-


sion of Canada. He planned the attacks on Crovm Point. ' He


pl~nned these things, and yet sectional jealousy compelled


him to give yay to others.
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1


2


v
at the first battle of Sari~oga. And yet the jealousy of


others compelled him, time after time, to give v~y to


3 those of inferior attainments. \Vhile he vas placed in


4 I co~ond of the stat·J.·on.ua."..... at Philadelphia. he was unjustly ac-


5 cused,of many crimes. The court martial' which sat upon


6 the investigation of those crimes found that he was inno-


good reputation is no guaranty against the commission of


and the noble Washington was reluctantly compelled by


sentence of tlRt court ~martialt to repriIJ'l.and him.


cent. F~s ~nemies forced a reconsideration of the cha~es,


and he was at length found guilty of several penial offense


One of the witnesses in this case haswell


~~ile in co~mand at West Point, papers were discovered


on the person of Major Andre which proved him guilty of
and notwithstanding


treason, A 'fhe great reputation for truth, for honesty and


integrity, for noble, patriotic and unselfish devotion


to duty, the name of Benedict Arnold haS become synonYmous


over the ~hole civilized world with treacher,y and treason.


an offense.


expressed it, );hi6 rran, Lorimer's seat mate,


Billy Mason, one of the numerous POlititians who have tes-


case tr.at you have a right to take into consideration the


previous good reputation of this defendant -- and it is


just tlRt you should do so. But remember that previous


History is filled vvi th exampl es of men of noble char


acter, ap:r:arently of great reputation, yet those men have


cOIJ'l~itted crimes. The court will instnlct you in this


13


14


15


16


17


18


19


20


21


22


23


24


25


26


7


8


9


10


·11


12







scanned by


f
I•t
[.
fr
~,
~,.
",
~
I
I.,
;;


~
r,,
'1'


~
8
t


I'
".


7285
1 tified in this case t and he said --


2 UR DARROW: I want to take ex:c eption to that statement •


3 He wasn't LorlinJerls seatmilte.


4 ' lnR FORD: Not impol~ant. What ~e said was this t that


5 reputation is villat men say about you, not ~hat they think


6 about you. Character is what God Alizight/,aIone knows about


7 you. Remember that, g entl anent when you come to take up


8 that phase of the case.


9


10


11


12


13


14


15


16


17


18


19


20


21


22
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yet Chr is tian


believe that his act was necessary in order


Judas lscariot Bold hie God; i


Ithat the Scriptures might be fulfilled. They believe I
that Chr ist knew of thio treason and could have guarded I
against it had he so ~esired. Benedict Arnold would have,


What is the chief aim of all civilized govern


ment? The preamble of the most admirable of human docu


ments, the constitution of the United States, starts off


with these words, "We the people of the United States in


order to form a more perfect union, establish justice,


insure domestic tranquility." The very first object~


for which the constitution of the United States was framed,


the "fery first objectafor which the -Union was formed were


"to establish justice and insure domestic tranquility.


Our own state constitution, in the very first section says,


"All men are by na tur e fr ee and independent and have cer tai


inalienable rights, which are those of enjoying and defend


ing 1 ife and 1 iberty, acquir ing,~. possess ing 'and pro


tecting property, and pursuiLg and ootaining safety and


happiness; " the second 'provision of our state constitu


tion io as follows: "Government is instituted 'for the pr:o


tection and secur ity and benefit of 1the people." The


chief end and aim of all civilized governments is to


~aintain the just relations which should exist between


the individuals of a commonwealth.


theologians


13


14


15 I
16


17


18


19


20


21


22


23


24


25


26 I
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i


2
t
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~ 4 I


F
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t 6
"


f


7


8,


9


10


11


12 I
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2 foreign government might be) yet) after all) it would tave


3 served the moet important and of government. It would


4 I have maintained the relations between the individuals of


The act of this defendant in this case) the


act: of the jury briber) is worse than all of these) for


it strikes the very foundation of all government. For


without courts of justice to maintain the relations


5


6


7


8


9


10


the commonwealth.


man and man.


It would have
'
dispenoed


f-,
justice


11 between the individuals of a commonweal th, there is no


12 government, and we might as well) gentlemen of the jury,


13 revert at once to a state of anarchy and let the strongest


14 prevail •


15 Now, gentlemen, the evidence in this case


j.,
t


16


17


18


shows that when Mr. Biddinger arrested J. B. McNamara at
and


Detroit" they were on their way from Detroit to Chicago,


that Brice attempted to bribe the officers who had him in


19 custody. Upon their refusal to accept that bribe, he


20 explained, "If you don't take it, Clarence Darrow will get


Clarence Darrow will procure it for me.


21


22


it." What he meant was) if yo'u don't give me my liberty,


The defendant


23 says he did not know of the existence of J B McNamara at


that time; he did not know that he would ever becone an24


25


26 I


attorney in the case 9f People vs. J B McNamara.


matter--


On that
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you will see the application of it.


THE COUR T. The obj ect ion and the ass ignrrent of error are


noted. Proceed, Mr. Ford.


to Mr. Biddinger before Mr. Darrow became attorney in the


case, or before showing that it was spoken by Mre Darrow-


that was all objected to in the evidence on the ground


that it was inadmissible.


MR. DAPROW. May 1 just add one word here, that that eviden e


was admitted solely to show that Biddinger was a compettnt


Witness, nothing elae, and it should not be used for any


thing else.


MR. FREDF.RICKS. If you will just listen to the argument,


Your Honor, whatever McNamara may have saidMR • APPEL.


THE COURT. What is your objection?


MR. APPEL. We now, in order to keep up that proposition,


we object to having this jury consider that statement or


to have it argued to the jury. We would ask your Honor


to instruct this jury not to consider it. We are eIjtitled,


your Honor, to correct any error committed by this court


up to the time that this jury may take this case into


their jury room for deliberat ion.


THE COURT. The objection and the assignment of errar


will be noted."


1


2


3


4'


5


6


t 7f'
i',
~ 8I,
!


I; 9
,-
I: 10
t'
~
1\


11.
t
(


12f.
1
f:


13~,
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! 14!
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f 15
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1 MR FORD: Darrow says t:ra.t he didntt know of the existence


2 ofJ. B. McNamara. Darrow says that he didntt know that


3 he would ever become an attorney in this case. And perhaps


4 I those statements on th e part of this defendant are true.


5 But Brice knew Darrow. Brice knew tlat Darrow had been
the


6 for years and yEars.... attorney for labor in all its struggles,


7 both criminal and civil. Bric e knew Darrow, Cl.nd the


8 ex:dlamation \"lRS perfectly natural upon his part.


9 The law prOVides, gentlemen, that it is the duty of an


10 attorney to defend a man accused of crime. The law pro-


11 I
12


113


vides that it is the attorney's priVilege to see tlat his
i


client, even though his client is guilty) is not convicted


€Xc ept upon legal wid enc e, and in accordanc e v!i th th e


14 extablished rul es of law.' But, to the di sg rac e of our civi


15 I azation, many criminal la~yers have enlarged this privilege.
i


16 I They have extended it into an(2XCUSe for committing all


17 sort.s of chicanery and fraud. He has used it as an excuse


18 for subornation of perjury on the part of \vitnesses, for


19 the bribery of :Judgea~' and juri es. They have taught by


20 their a.cts, by their conduct, by their preaching to the


21 criminal classes of this country, that there is no such


22 thing as crime, as the word is generally understood. They


23


24


25


26 ,


I
I


have tauglrt the criminal classes of these United States


that ther~~1'B no courts of justice; that courts of justice -\


are merely instituted by society as an instrument for making!


roprisals upon them; that there is ~arfare between society
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1 ~nd them; that the beligerent rights on both sides are


2 equal; and tmt they have the right to do anything nec


3 essary to defeat and obstruct justice; that t here is no


4 I differenc~ e between th e peop:b in j ail and thos e out of j 8.il,


5 except this, tmt if you are in jail, it is better if you


6 have a smart lawyer like Clarenc e Darrow. The conduct


7


8


of these men, their success in accomplishing their pur-


poses, their use of mcll tactics --


9 ITt APPEL: \7ait a minute - - Y:ait a minute -- wait a.minute.


10 MR :B'ORD: I will s tipnle. t e tha t every remark I make may be


11 decmed exc epted to.


12 ]JR APPFL: You don't ne cd to stipnld e anything. We ob-


13


14


15


16


ject to his telling this jury what some lav~ers have taught,


or other people have said; and '.::e obj ect to the statement


that other pe?ple have used such means •
..


THE COUPS: The obj ection and assigp..T.1ent of error vd.ll be


17 noted.


18 :rTR APPEL: VTe &sk your Honor to instruc·t the jury that


19


20


21


22


23


24


25


26


they should not consider any statements of that kind, which


are not supported by the EVidence.


TP~ COURT: The court ~ill instruct the jury --


YR APTEL: We shall obj ect e.very time he do es that.


T}~ COURT: The jury is instl~cted that counsel for the de-


fense has made an objection that you have heard, cmd assigns


the fame as error. It has been no ted. How, th e jury is


instructed and admonished that if counsel for the People
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1 go beyond the EVidence or beyond a rational discussion of


2 the evidence, it is your duty to disregard such state-


3 ment and give it no consideration. It is l)erfectly ':!ithin


4 I the province of the jury to determihe vrhat has been testi-


5 fied to, 8nd ':rhat is a rational d eduction from that testi


6 mony. At any time the jury Y,ant s the test imony read, they


7 n'ay have it.


8 YR FORD: It is your duty, gentlemen of the jury, to us e


9 your common sense and apply it to this evidence, and if I


10 fe..il to do it., disre"gard my statements.


--11, The unfortunate Brice, the poor, deluded Brice, '.'.hen


12 he placed that bomb of dynamite that hurled twenty un-


13 suspecting souls into eterni ty, ]me,y that if he ,,;-ere caugh~,


I
I


I
I
j


i


I
I I


I
I


interrupted all alo~~.


differenc c did it wake vrheth er Darrow rea.lized --


rested c:md being cafried from Detroit to Chicago, he said


"If you don't take this money Darrow 'irill get it. 1I What ..


that he could get a smart l8.wyer, like Clf~renc e Larrow, and


he believed that Darrow could free him; a.nd ",rhen he ,,",as ar-


, , \


THE COU'!:{l': Hake your s'ta.t~ment cr-: th'e EXC ept ion ~


::rp..APPJ.L: I object to that stat~ent to 'the jury a.rid c,.S


sign it 8.S error. It ':aserror to have the testimony a,d-


mitted, and it is further error to 8.rgne it to the jury, I


I
-----------------~


HR APPEL: \.'Jai t a minu t e.


HP.. FaF.D: I ""'cal'i,t be int ertupt ed this ,ay. I have been


14


1- IDi


i161
'17


18


19


20


21


22


23


24


25


26 I







scanned by


1


7292
1'


and ',;e ask t m court now' to instwe t th e jury to disre-


2 gard that evid enc e and not to p ermi t c oun sel to argue it.


3 THE COURT: The exception and objection' have been noted.


4 I The court declines to instruct the jury upon t.tat Il".atter.


5 MR APPEL: We except to the court not instructing the jury


6 as requested by the defendant, and we assign that as abso


7 lute error.


8 THE COURT: The assignment will be noted. Proceed,lfr


9 FOrd.


10 ~··R FOI:ID: It \vas the exq,mple of men like Darrow that caused


11 th e poor deluded wretc h, J. E. McNamara, to, .. beli fN e
the


12 that he could commit"crimes he did with safety to himself. 'I


13 litH. APPJ.[,: . Your IIonor, we protest against any such state-


14 I ment as that, or the insinuation or intimation tha t Darrow
I


15 had anything to do, or in any way instructed anyone or in


16 structed J. E. 1JcNamara to commit a crime, there neing no


"17 foundation here for any statement of t hat character.


18 Tlill COURT: The assignment will be noted. Proceed, l{r


19 FOrd.


20 !;TR APPEL: We ask the court to instruct the jury to dis-


rega rd tha t stat ement •21


22 THE COURT:


I
I


. t t' . IThe court declines to make any Slich 1ns ruc 10n. I


23 }!R APPEL: VIe take exception.


24 1!R FO"EID:Pictur81n your mind, if you can, gentlemen of the


jury, if you can, the agonized fac es of the moth ers and


wives and children, a.s t11ey stood at the fire-lines on
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1 that fateful October morning, \'atching that firey furnace


2 at First and Broadvvay, hoping against hope that their


3 loved ones might be saved from the awful fate that seemed


4 I insurmountable at that timeJ1ic;tur~,if you can, those poor


5 creatures, hopip.g against hope, that c.t least the bodies of


6 their loved ones might 'be recovered for identification and


7 for burial.Pictu;eifyou can, the poor fatheri of a family,


8 caught like a l~at in a trap, praying upon his scortched


9 lmees for the safety of his little child ren who woul-d be


10 deprived of a father's care during the years they needed


11 his guidanc e the most. Ah, well; for that poor doomed


12 wretch, that he could not lift the curtain from the future


13 a.nd look dOYiTI th e vale of future years and see t la t the


14 man \'fho 1'1.ad poisoned the mind. of poor Brice, would also


15
I


some day poison the mind of his ovm little babbling boy,


16 and thataame little, pretty, babbling boy "'fould be


17 led into a life of crime and would some day dangle from.


18 the gallows because, forsooth, someone had tau.ght, there


19 is no such t hiI:\g as crime, as the V/Oni' is generally


20 understood. Well, for that father, that he could not


21 see his little innocent baby daughter, lured into a life


22 of infamy and shame by somev~Tetch vilo believed tmt there


23 is no such thing as crime. Ah, vlell and truly D1..ay these


little helpless children, stretch forth their hands to


this defendant and say,. "Give, oh, give us back our murder-


cd fa there II Ah, well and truly may the widowed mother
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1 turn to t his defendant and say) "Give me back my 'boy."


~bere is there any


taking a thing that


MR. DAHP.QW-


No) it is not. (~fuere is there any foundation


don't belong to you.


duty to di sregard it. But the cou rt furth er instruc ts


you that it is perfectly yrithin the province of the jury to i :
detemine what vas testified to, and the rational conclUSionr


court vJi11 J?,ive the instruction heretofore given) that if


counsel for the People) should go beyond the evidence or


beyond a rational discussion of the evidence, it is your


th eT imes? V!ho said so?


this killing or t.his explosion at the Times. There is no


THE CQURI':, Do you 'wish to assign it as error?


evidence) and we ask your Honor to not permit counsel to


Tl~ COURT: The court ~ill instruct the jury now. The


for that argument?


unless your Honor ",':ill stretch th e time for the defense) and


unI e s s ",-e me.y be p ~rmi t t. ed i'o an's'\ve r •


argue trat unless) your Honor -- I am willing to do ttat --


FR APPJ~L: Let us be calm about this.


must not argue that Clarenc e Darrow had anything to do vri t h


rm J!'()HD: You are stretching it now


say anyt hing ?


foundation) any scintilla of evidence here) that Darrow


'.vas responsible for the killing of those human beings at


1,":-R APPEL: We ask again) that counsel be admoni shed that he


4' THE Calf Hl' :


2 HR IARHOW: Is it the mli~g 0 f this court that counsel may


3


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 1
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1 to be dravm therefrom. Proceed with the argument) Itr Pord.


2 :r-m FOB]): Hr Larrow has testified on t hestand here that


3 for many years he has been en,gaged in the most important cas s


4 ' involving labor, both civil 2>nd criminal. He testified


5 that as 'SOOl1 as the 1',.,Tclfamara Erothers were arrested) he was


6 importuned by the leaders of labor to take this case. ~e


7 said he was getting old e.nd he intEmded to retire from the


8 practice of law; that he thought a l'roungerman ought to be


9 chosen for this duty.! Ee said he realized that it ,,-JaS 8.
; ~ r ,


10 hard fight." He said t!at~ery"sd,o'h after he ';:ent into the
•


11 case hk realized that thesedefendants were gUilty.
!


SIR DARROW: There is no such evidenc e) Hr Ford.12


13 ception to ttat rerr.ark.
...


I t alee ex- I


TEE COURT: The exc ept ion vJi11 be not ed, and th e jury vii 11


bear in mind the admoni tion ,,!hic h th e court has given.
\


If any of the jurors vant part of the evid~nce read) it may


17 be read.


18 ~;'rR FO'RD: Ee realized) gentlemen) above all things that a


felt that he must ~~n the case. Franklin says that in all


long and apl'll'ently successful life in his profession, suc-


cessful r~putation in his profession) would be jeopardized


case that he would ENeI' undertake. He realized that its


I


I
10s!s:


I .
i


Poe said that it '.,'.as the last


~oulddestroy the reputation ~hich he had built up. He


by' ~e loss of this case.


19


20


21


22


23


24


25


26


his conversations with Darrow) rarrow had frequently said


that he must ~in this case.


I
I


I ,
I
I
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1 It is not necessary tlat vve prove a motive for bribery. It


2 is not necessary that a motive be proved for any crime.


3 Tl1at is no part of the crime itself. The question be-


4 fore you is Yrhet her the c rime 'Vas committed. You can c on-


5 sider the exct:iJtence of a motive merely for the purpose of


6 indicating the probability tmt the defendant committed


7 crime. If there 'were any doubt in this case, and you


8 needed a motive to confirm your opinion that thedefend-


9 ant committed the offense of which he stands accused, you


10 have here th e most pO\7erful motive, the motive of preserv


11 ing 2" reputation built up by a life-time stTIlggle for the


12 cause 0 f I aboI'. HI' Darrow knew shortly after his EII1ploy-


13 ment that these defendants had been indicted by the


14 grand jury. There is an exhibit in this case, indictment


15 l\fo.6939, upon vhichappears the names of the v.-itnesses


16 Who had testified before that erand jury, and a~one those


quibbled over the question of ':rhether it .....as possible for


timony- '.'lhich was given by those \'!.itnesses before the grand


jury, 2"nd in trattestimony is the testimony"of Ortie


•
as counsel for the J!rcnamaras,. received a copy of that tes-


•


The defendant,


YOlle' emember t bat J..fr Dar"row upon the standE. Hciranigal.
I


I
I


Georg e E ehm toe hang e th e test imony 0 fOrti e F. ','clIanigal. l
He sa-ad he didn't know that Ortie E. Jfc~"'anigal wer testifier


any-ahere. If he did not· re:nember that Ortie E. McJranigal .


•
names is the name of Orti e E. McHaniga.l.


25


17


18


19


20


21


22


23


24


26 testified before th e grand jury, if he di d not I' emember
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1 that he had received a copy of ttat testimony, he did know


2 that Ortie Hd~anigaih had confessed, ttat Ortie !,fcHanigal \.as


3 to be a vIi tness in th e trial of the case against J. :3.


4 Jr.cNama ra • Ee di d Imovl that Orti e lr.cHanigal vvas telling th e


5 trnth, because he did mow tl'Rt his clients ""lere guilty.


6 And what did he do? Yon,tSentlemen of the jUl"y, may have


7 wond ered what a 3 ree. t deal d: the evidenc e in thi s case


8 had had to do ';fith the evtdts of the 28th d9.y of November,


9 1911. It has this to do v!ith it -- before you can fully


know the nature of this case.


'."fitness for the prosecution, knowing that they relied upon


Eovr, '.'[hat '{<'as the very first tp,ing that this defen dant


You must know the thing s Ylhic h


Ho\!, knov/ing that Orti e E. !,J[cl..Tanigal "!fas the maindid?


of t.he defendant to it.


but a part.


understand the occurrences of the 28th of November, you must


You must know the relation I
I
Ithedefendant knew at that time, in order that you may I


::l:u:d~::l~:e:::::a::t t::eCd::::::::C;:e::o::a:oday. I


that time, had been engaged in ~ i8~helle or system of crilli-II


n8.l action, of vrhich incidents of the 28th of-November were


I


I


15


10


11


12


13


14


16


17


18


19


20


21


22
l


r cHanigal t s testimony, knO\-lin3 tl1at Mdfanigal's testimony


impeach the testimony of Ortie i~dJanigal, if necessary;


,:e.S true, he first got lErs lThnnla. 1'.!cManigal, Ortie's ,rife,


to California. por TIhat purpose? To


23


24


25


26


2.nd broug ht her


to win Ortie over to the deflense, if necessary. And there
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1 is no oth er answer. Knovring that tiris man ','as tellil1..g the


2 trnth, he was endeavoring to frustrate and defeat justice,


3 and prevent his clients from seine punished, not by takil~


4 I exception to the competenf'y of their testimony in court,


5 not 'by the means vrhich the law permitted, but to do it by


6 stretching the truth, by stretching the privilege ~hich the


7 lavi save him into an E.XCUS e fo l' c om..'ll1i t tins crime, fo l'


8 bringing }Trs :r''f"di~anig~l to California for the purpose of


9 influencil16 Ortie Vd,ranigal towi.tbhold true testimonpr or to


10 r:;ive false testimony, or to impE£"ch his testimony, which


11 he could not Inve done in any other manner except by giv-


12 il1.g false testimony -- all of "mich are crimes. \'iha t


13 other purpo se 0 l' motive was there in rJI'ing ing 1.-1:rs lCc~·fanigal


14 here? Any view you lake of it, he expected to have a cri!ne


cOhL~itted by her, and he ~as responsible for her acts.


No~, he says tint George Eehm vms a hired nurse, sort of


17 a dry nurse for ~'Trs ltrcJranigal Rnd hertlvo children. George


18 Eeh'!11 '::as hi red, 8.cC ording to his ovm story, in order that


19 Jers };cl';"anigal mig ht more succ essfully B.nd more effec tually


20 be able to devot e her time to the caus e for -rrhic h me had


21 t,een broll.ght. If the defendant's oym story 'orlth regard to


22 George Eeh.l'J1 is true, he broll?,ht George Beh.m here as acces-


If Geor?,e Belm's purpose


23


24


aory to the crime of Ers lIc]lfanigal.


Behm here for other purposes.


But he brolJ.,ght Geo:cge


25 in beil1,.~ here ':;as merely. the innoc ant purpose of 100kin3 c·.f-,


26 tel' the children, if George Bebm di d not do or di d not
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1 hear or di d not see anythin.g which could be of value to


2 the prosecution, then why, when George Behm Yeas sUbpoenaed


3 before the grand jury for the first time, vmy y,'as he


4 I instnlcted to refuse to ansv,rer questions? They Imew tlat


5 artie FcHanigal -,vas sane. They knew that artie YcI:Ta.nigal,s


6 st.ory VlaS true. If :~eorge Behm's presence vas merely


7 that of a nurse, ~nat could there be in his knowledge that


8 should induc e til em to ,-ant to prevent him from testifying


9 before the grand jury?Th.every . questions asked of Ceor~e


10 Behm Lefore .the Brand j ulywere ques tions concerning lIr


11 Beh.'11's efforts to have artie IiTciJanigal change his testi


12 mony. Tho se -qere the very first qnestions asked. You


13 have the cont empt proc eeding s befo re you fu which thos e


14 questions appear, the questions that ,vere asked before the


s t:ructed to anSYler all qnestions until th ese defendants


instnlcted to refuse to answer. The first time he was in-


mi~ht look into those questions and see Yflat they -ilere, see


Orti e 7!"c!,~anigal, the Peopl e had a right to bring Geor~ e


If th ere vas 2.ny a t-


to intimidate or to influe~ e
I I
I


I


tempt on the part of George Belnn


first grand jury, B.nd those are the questions that Behm YJaS


.'
Beh111 before the grand jury, 2nd they had a right to have


':!hat the prosecution v.'as driving at.


15


16
I


171
18


19


20


21


22


23 him answer those questions. Any attempt to induce George


~~s COID!,1itting a crime •.


The prosecn.tion of a criminal is not a var bet',-reen


Beh."TI to \7i thhold that infoI'J'!la tion from the prosecution
I
! I


I I


_____1
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"\fould have been no one to instruct him to re~U.se to tes-


fuse to answer-- that is aclmitted -- and the evidence sho\1Ifs


on both sides.


It is not one in


to cpestion George Behm, and if George8. right


The defencant admits that he instruGted him to re-


tempt to pI' event such a thing from 'being carried out; and


did not cone ern the case".


-_J


they had


to their oath a.nd false to their duty if they did not at-


tify.


73Ta
I
I
1


i
I


And if anybody is c.ttempting to keep I
I


ont tIl e:f13..c ts, th e 0 ffic ers of the pros ('cut ion woul d 'be fal se I
i,


i


I


I


Theycame into court, and George Behm "vas instnlcted to


the criminal and the prosecution.


The court held the prosecution had a right to ask them.


that he ',',as interrogated in that sc~me matter, in regard to


;:!hat happEned v.fter the contempt proceedings came on.


the scheme of bribery in the case of people versus J. E.


They vrent back again the second time t'ri th Mr :Bellin, after


structed him to reiuse to 8.nswer Qn the eround that they


facts in the case.


It is one in "::hich the people are entitl a::l to Imovr all the


So back before the grand jury and answer those questions.


which tll e belis erent right s are equal.


Belun Imd been gUilty a nothins excepting as a nurse, there


l!r Beron had been instructed to a.nswer fNery one of those
and


questions, thC1J '7entthere the second time~ indefiance of
I'


the court's order, and according to tlleir 0\'1'I1 story, in-


26
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There is only one conclusion that you can draw


offenses indicate the existence of that acheme, and the


cern tl:e case, and so he was instructed to go there and say


You saw


Darr ow says tha t Behm was


They admit


They say he was not abl e to remen:ber the words


it did not concern the case.


that.


truth When he said: "My God, this man has got me into an


aWful hole." And he did.


.
brilliant mind, with his magnificent personality, toying


.
, I .


that poor fellow upon the stand. no wonder Behm should
-.~~. _.


exclaim, "My God, this man has got me into an awful hole."


Those were the words that came from him. And he told the


never instructed to give false answers to any questions.


Do you believe thay poor, faithful Behm would\have violat


ed the ordel~ given';to him by it1r.Darrow if he was 'a Iran of


weak~ientality? If 1:e was a man who could not understand


with poor Behm onthe stand like a ~at in a trap.


that were material, relevant and competer.t, and the only


wOl'ds that he could remember were that it did not con-


handling i;:r. Behm in this court room, and if there was ever


an index to a manta character, it was given here in court


when this defendant with his years of trainir.g, with his


froIT; the relations between furroVl and Behm, and Darrow and


Mrs. McManigal, and that is at the very beginning te ineti- I
tuted a scheme and sY6~em of cri~inal action, and his. .


wl:y did they tan:per with him at all?


1
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1 object of that scheme of criminal action was to prevent


2 the due administration of the law. It was not in accordanc


3 With his legal rights as a lawyer) but was in accordance


4 I With the practice which has becon,e such a disgrace to our


5 civilization that it should not be tolerated) and shall not


6 be tolerated.


7 Let us again turn to Biddinger. You know that


8 l'!.r. Biddinger was present at the arrest of J. B. ,McNamara;


9 you know that he took from the person of Mr. McNamara


10 certain keys; you know that those keys fitted vaults and


11 receptacles and rooms where dynamite was stored; you know


12 that was an ilLportant bi t of evidence. You know from your


13 own common sense that it was necessary to use Mr. Biddinger


14 as a wi tnes8 in the case agains t J. B. McNamara. You have


15 I heard him testify on the stand as to the attempts to bribe


16 I him made by J. B. McNamara) and of the admissions of


17 gUiJt which were made by J. B. McNamara. You k now of the


18 arrest of J. J. McNamara) and that te had taken from the


19 person of J. J. McNamara certain keys whicr fitted the


20 same vault as the keys ttat were taken from the person of


21 J. B. McNamara. You know that he had to testify as a wit


22 ness • You know that he was in the e rrploy of the Burhs


23 operatives who at that time were workir..g for the State of


24 California and the people of Los Angeles County. What


25 does the defendan t Bay. in regard to that matter? Fe says:


26! Yes, 1 tr ied to get informat ion from Mr. Biddinger. Did he


I
--'
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1 not know that if Biddinger accepted his employment that


2 Biddinger's testimony would naturally be colored in hie


3 favor? Did he not, as a man of common sense, know, that


4 when he tampered with Biddinger in the sligttest degree


5 that it could not fail to have the effect of influencing


6 Biddinger's testimony, even if he never requested Biddinger


7 not to be too hard on the boys, as Biddinger testifies he


8 did. He knew tr.at as a man of common sense. But he brings


9 another proposition to you, gentlemen, right there, a pro-


10 position that 1 never before heard advanced in a court of


11 law, and that is that the defendant has aright to spy


12 out the secrets of the prosecution because, forsooth, th


13 prosecution has put spies inthe ranks of the criminal


14 classes. For years and years it has been necessary for


15
1'


16 '


17


18


19


the authorities in ferreting out crime to employ stool


pigeons, to send detectives right into the ranks of the


criminal classes, in order that they might find out what thei


intended to do, to frustrate their crimes before they were


committed, o~ to punish them after they were committed.


20 The object of that system of spies is what? The object


21 is to insure the enforcement of the law. 1t has been the


22 custom frequently, it is absolutely necessary that some


of the real band of conspirators be enticed away from their


allegience and rr:ade to turn state's evidence, that some


degree of leniency or qlemency be extended to them, that


some hopes be given to them in order to c aus e them to tur n


state's evidence, or to give information t6 the authori-
_'-- �,
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1 ties as to what their comrades in crime are doing.
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That


2 is not a nice thing, to employ spies or stool pigeons, but


3 it is necessary, and it is to be judged by the object for


4 I which it is done. Now, what does the defendant come here


5 and say? He says: We have a right to do the same thing


6 because the prosecution does. Is his object the same?


7 It is not the means that is objectionable. It is the objec


8 I for which the thing is done. That is the thing by
I


9 which it is to be judgedo A policeman pursuing a criminal


10 has a right, if necessary, to kill that criminal. Has


11 the criminal, when he is being pursued, the rigrt to turn


upon the policeman and kiJ) him? Are the be) igerent


rights equal on both sides? u~s the criminal the right to


12
1


13


14 do the same as the officer is trying to do? Are the


15 objects the same? They are not to be judged by the same


16 standard. So when this defendant has the effrontery to


17 stand before you and tel] you that he haa a right to


18 employ spies to corrupt the agents and employes of the


19 prosecution, YCu are to jUdge him by his object. And he


20 had not a right to do it because those on tre other side


21 adopted the same means. It is not the means that are


22 Wrong. It is the objeot that is wrong, and he is to be


23 judged by that object. So, according to his own a tory,


24 When he site here and tells you that he err.ployed Biddinger


25 for the purpose of finding out what infornation the prose-


26 cution had, or for the purpose of finding out where the


--"--------------------------------
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stand for. Mr. Biddinger was an honest man. tJr. Biddinger


engaged in doing sonlething that he ought not to do, and


that your moral sense cannot--gentlemen of the jury, cannot


1


2


traitors were in their camp, he has admitted that he


73~'
was


5 when he met ;I:r. Turner, an employe and fr iend of Clarence


Darrow, was requested to meet Darrow. Mr. Biddinger at once


~new that Darrow did not want to see him for any good pur-


8 pose. [,ir. Biddinger at once knew that Darrow was trying to


9 corrupt him, Biddinger, but iM. Biddinger fet t that it was


10 his duty--and it was his duty--to see jllr. [arrow, and if


11 Darrow attempted to do anything of that sort, to trap him,


12 and he had a right to trap him. So he met Darrow, and


13 Darrow made his proposition, and. Turner made his proposition.


14 "You ought to stand in wiftl Mr. Darrow," Turner says.
r,


"1


15 was with him in Idaho,and he spent money like water. "


16 They appealed to the cupidity of Biddinger, but, fortunately


17 for the prosecution in this case, Biddingew was an honest


18 man, and he turned the moneys which he re ceived over to


19 tbe authorities at once, and made the reports as to what had


20 been doing. Have you any right to refuse to credit the


21 word of lilr. Biddinger? Don't his character, don,t his


22 conduct show that he is a man that is worthy of belief?


23 Don't this defendant's own admissions corroborate ;j!r. Biddin-


24 ger? And, ri~ht there, gentlemen, let me call your atten-


25 tion to another little .thing with regard to the Biddinger


26 incident, and that i6 the character and conduct of this


_.
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1 defendant himself during Biddinger's testimony. Do you


2 remember when Biddinger testified that he had met ;\1r. Darrow


3 at the Hotel Alexandria in this ci ty on August 16th, that he


4 said: It 1 have her e an envelope and a piece of paper," and


5 he offered iilt. Mr. Darrow, mind you, was an attorney in


6 this very case. Mr. Darrow's lips were not shut. Mr. Darrow


7 has frequently interrupted his own counsel and shown that he


8 will not si t silent when they are not doing things the way


9 that he thinks they ought to be done in this case, and yet


10 when the testimony came in, Mr. Rogers, one of the defendant'


11 own counsel, 8 tood up and said: tfW e admit that the hand-


12 writing on that envelope is Mr. Dirrowts handWriting, but


13 we deny tha t Mr. Darrow gave it to Mr. Biddinger. n to you


14 remember that? That was inj ected at that time for th e pur ..


15 pose of influencing your testimony. And what did the


16 defendant do?


17 MR. DARROW • Just a moment.


18 MR. FORD. He afterwards admitted that he did give that


19 envelope to Mr. Darrow.


20 Wi • DARROW. Jus t a mo rrent •


21 MR. FREDER lCKS. He should not interrupt him in the middle


22 . of a sentence, your Honor.


23 THE COUR T. He has the right to assign an error, of course.


24 MR • DAPROW. 1 did not mean to interrupt inthe middle of


25 a sentence. 1 apologiz.e for that. If 1 am not mistaken,


26 1 to Id ~1r. Ro ger s to pass by it, and he omitted it, and


__,-. -----' ---J
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1 ther e Was UO such statement made by Mr. Roger 8 •


73~'


You will


2 not find that in the record.


3 THE COUR T. Proceed, j.~r. Ford.


4 MR • FORD. Right there ;ilr. narrow told you gentlemer: a


5 lie, by his conduc~. Do you remember wren the little


6 slip of newspaper was introduced and Mr. Biddinger had


7 erroneously testified that he received it in Los Angeles,


8 when, as a matter of fact, he received it in San Francisco,


9 and afterwards corrected his t:.estimony, that Mr- Rogers agai


10 arose and said: "We deny that that newspaper clipping is


11 in the handwr i ting of the defenda>. t' in this case~ and yet


12 the defendant says be had not any doubt in the world but


13 what he or Biddinger wrote it; he had no doubt but what


14 it was wr i tten by one or tte other. He knew i n his heart


15 that he had written that, and he knew that his conduct


16 before had been a denial of that fact; and he tr ied to


17 evade, as he has frequently tried to evade. the giving of


18 a direct answer to that question. When requested to write


19 a slip of paper for a sample he refused to do so, but


20 after he saw that the effect of that would be bad, he wrote


21 it.


22 MR. APPEL. We assign that as error, your Honor.


23 1m. FORD. The exhibit is her e. And the exhibit shows


24 that the writing that he wrote on the stand was vlritten


25 in an unnatural hand and not written freely. Why?


26 Because he wanted to deceive you, gentlemen of the jury.


---
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of re ceiving money, boldly went into the House of Lords and


shows that he is lying in regard to Bidd.inger, and you must,


under the circumstancea, believe Biddinger in preference to


Darrow.


he could give a plausible explanation, but he could not;


and neither can this defendant, for his acts are not


capable of a plausible explanation; you cannot fit a lie


1 ines, asking him questions along the 1 ines wrich he in-


tended to admi t, just the portion which he in tended to


admi t, trying to emphas ize by his cross-examination those


points which he intended to admit, after he had had a night


thought


Francis Bacon, when he was first accuse


And his entire story of th~t transactionto the truth.


to think it over.


said he did receive money from litigants, and


After Biddinger had testified in chief, and the


defendant had a night over which to study his testimony-


all of the first day he had been denying Biddinger's


testimony by his conduct, his counsel h~d been insinuating


that this was a piece of manufactured evidence.--you heard


him repeat time after time: "This i8 manufactured


evidence"--but the next morning the brilliant mind of this


defendant conceived the idea that he might explain away


his meetings with Biddinger, that he might boldly come in


and admit that he had paid him money, and that he had made


appointments with him, and that he could explain it away,


and so he began to cross-examine Mr. Biddinger a+ong thos e
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THE DOURT. We will take the usual recess at this time.


Gen tlemen of the jury, bear in mind the admonition. Take


a recess for five minutes.


(AFTER RECESS. Stipulated jury present.)


MR. FORD. Let us tak e up another instance, the instance


of Mrs. Caplan. Tte defendant tells you, taking the


cue from his counsel, Mr. Rogers, that he knew that Mrs.


Caplan could never be used in the case of People vs McNamar


because that is tte law. He did not have any ideas whateve


with reference to Mrs. Caplan; no intention to use her


himself, no intention to allow the people to use her; no


idea that the people would even think of trying to use


her. He admits that the very first code that was made


up, the one in which letters were used representing names


of individuals, the imperfect code that was used before the


first dictionary in this case, the code that was copied by


Barrington into that dictionary, he admits that that code


may have been made by himself. ~arrington says it was


made by Darrow and handed to him, Harrington, by Darrow, an


the very first letter, the letter A, referred to whom?


To Flora Caplan. lf they had no interest in her, if they


had no intention of using her as a witness, if they had


no idea that the people wo ul d be so fool ish as to try to


UB e her as a witness, how did it come that the very firs t


letter in that code was A, and that A represented th e name


of Flora Caplati? He said that if he had been consulted by


_'---------------------------------J
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1 Mr. ,Johannsen or :'J1ro Tveitmoe, or any of the friends of Mrs.


2 Caplan, that he would have advised them to do the thing


3 they did, to remove her away from the state of Cal:If ornia,


4 because she was being annoyed by Burns detectives. Gentle-


5 men, there is no evidence in this case that she was being


6 annoyed by Burns detectives during the year 1911. ,There is
'"


7 some sl ight ev idence that she was brouglt down frotn San


8 Francisco during the grand jury investigation in the


9 latter part of 1910, after the explos ion of the Times Build-


10 ing, but there is absolutely no evidence that anyone was


11 bothering her in 1911. The facts show that she was con


12 cealed in the woods with Mor ton, another one of


13 their cohorts, there enjoying a vacation; that she was


14


15


116


17


18


apporached by Miss Hitchock, a woman employed in the


District Attorney's office, and subpoenaed, and that


immediately after she was SUbpoenaed, that ahe was taken


to Reno, Navada, and then to the east, and tat a telegram


was sent from Johannsen to Harrington in which the letter


19 A was used, referr ing to FIQra Caplan. You saw the tele-


20 gram in evidence. Johannsen admi ts that it was the truth,


21 and whatever Johannsen admits agains t himself is probably


22 the truth and that is all; the truth itself.


23 By whom was Flora Caplan taken east? By


24 Johannsen, who the defendant in this case said he needed


25 to have in court, and who must be excluded from the rule


26 of court because he needed his attistance~ Johannsen, who


--,----------------------------------'
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had to be put upon the standin the middle of the prose


cution's case that the ethics of Earl Rogers might be


vindicated. By whom was the bill paid? ; By Mr. Tveitmoe,.


whom Darrow frequently consulted; whom Darrow needed in


th e cour t room dur ing the tr ial of th is case in order that
. '\ I


he might be able to properly present the case to you,
j } _ .. ' ) :. ;


gentlemen of-t-he.,jurYi Tveitflloe, whom they desired to')put'
, ,


upon the 'i- s tand,/irl or~er ~h~.t.~1r. Earl Fogers's .. ethics might
t. . ""~- "'.. ' ,


be vindicated, but he never was put\·~pon the i~t~ d, and·'~.is
I


etliics, therefore, never were vindicated. These are the
\ .


men Who are participants With the.defendan~ in the defense


of the McNamara case. Tveitmoe, at least;' ~B onecf the


man who did not dare to take the stand -because he was im.:-


plicated in the 'Jimes murder charge, or he was under


ir.dictment for trans~orting nitroglycerine covering the


same matters, and therefore did not dare to take the stand;


Tveitffioe, to whom a check was subsequently given by tr.is


defendant. But 1 will come to that issue in just a moment.


These are t.~ men who took Flora Caplan, and the defendant


20 says that he did not cause it to be done; that he would


21 have advised them to take her east if he had ever been con-


22


23


24


25


26


suIted on that matter. That is one statement that is made,


and yet later in the testimony ;,ir. Darrow said that he had


talked With Tveitmodand Johannsen about Flora Caplan, and
. I


that maybe he did advise them to take her east. 1 think


the circumstances in this case show that they believed that


--'-~------------:-------------------'
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1


2


?31 f
Flora Caplan would be a witness for the state; trat they I


knew under the law th'lt she could be introduced as a witnessl


3 agains t J B Me Narr,ar a , whatever the 1a',y Uligh~t h:lve been as


4 to her being compelled to testify against her husband if he


5 had been caught. They knew this fact ~nd they took her


6 out of the state in order that they might, by that much,


7 at least, cripple the prosecution. Was that an act


8 in furtherance of justice, or an act in obstruction of


oien can you come to in regard to that incident? And then


and obstruct justice; that he was conspiring with Johannsen


and Tveitmoe and otters to do that act? What other conc1u-


incidents in this case, show that this defeLdant was en


gaged in a scheme and system of crimi m.l action to defeat


testify upon theatand as to w1:at he knew about J B McNamara.


You knew that he had registered him at a hotel in Los


Yeu heard ;.ir. Diekelman


Does it not, in connection with the otherjustice?


again, with regard to ~~ Diekelman:


9


10


11


12
1


13
1


14 I


151
16 I


17


18 Angel ee the n igb t befor e the Tine s explosion; you kn,e'.'!


19 that he wasa r.Jost important witneD~ for th:~ state; you


20 knew that he left the state of his own volition, trying
and


21 to make his 1ivelihood,/that he kept in constant aOffiDuni-


22 cation With the District Attorney informing him of his where


23 abou ts. The defendant charges that tte Burns detectives


24 were keeping him out of the state in order ttat the


25 defense could not get h.im an a witneGs ontheir side of


26 the case. The only evidence in regard to Burns detectives


--'------------------------------------'
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is the admission that was made here upon the stand that


Mr. Bibby h3.d informed lilr. Diekelman--Diekelman testiii ed


to that--that Bibby afterwards told ~lr. Diekelman tha t the


men whom he thought wer e Burns dete ctivea 'Nere there on


some other case and had nothin g to do wi th him, Diekelman.


That is the statement tha t Bibby made. Whether it be true


or not is a different question. But that is the only


evidence in the case, that tlhere were any Burns detectives


interested in Diekelman at Albuquerque. If they were, you
'T


may be aure that they were there for the purpose o~ pro-


tecting hIm against the defendant in this case, and for the


purpose of causing him to return as soon as he would be


needed in the case of People vs McNamara. Instead of takin


him back to Los Angeles, they took him to Chicago. They


paid his fare, they gave him tlCO, they bribed him, and the)


did those things for the purpose of influencing his testi


mony and of weakening ita effect; but they could not


influence it when he took the witness stand. You


knON the Burns detective!;; had to take him away from the


defendant and had to bring Diekel~an back to California.


If they were trying to keep Diekelman out of the state of


California,.why did they bring him back immediately, as


soon as they got hold of him?


And another thing, Ber t Hammerstrom, the


defendant's own brother-in-law in this case, was the man


that engineered that deal at Albu~uerque, and he did not


___1---------------------------------'
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1 dare to come back to Los Angeles. 1 think there is a


2 telegram here in evidence to Ed Nockles, instructing Ed


3 Nocklee to have Hammerstrom meet Harrington at the Chief


4 Hotel in Salt Lake City. You have seen that telegram, you
. that he


5 have heard Mr. Harrington ' s testimony/directed Cooney to


6 meet Hammerstrom and have Cooney take Hammerstrom back


7 east, to stay out of California until things blew over.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







scanned by


Cooney's testimony that he did meet


79"
P.a.mmer- I


strom at Salt Lake Ci ty, and that they ,-:ent 'back to Indian- I
apolis to see ~ppaport, and t mt he stayed out of the I


I


You heard1


2


3


4 state of California. The defendant in t his case says


5 that s.fter that time P.arnmerstrom returned to Los Angeles


6 and vas here. If so, his vmerea'bouts were secret and


7 why ':Jasn' the put upon the stand? Where is he now, if


8 his acts are so uncertain? Vhy didn't he put him on the


9 stand? Why don't he tell v!h ere he is nO'll?


HR AFPEL : Two of them.


ject to thestatement of counsel as to ',~nat Darrow' lmOlvS


would be punished for his crime if the prosecution got


HR :FOtID: You may take two of them.


I ob-


Especially


Counsel should not have made that remark.


Counsel says I may take bvo exceptions.


committed any crime 0hatsoever or at ~ll.


of error.


THE COURT:


THE Coup:r: .The exc cption 'trill be noted and the assigrnnent


fER APPEL: He should be taught some manners fi rst.


hold of him, and he knew that the things which P4mmerstrom


did do were a crime, and that is the answer why he di d


He does not dare, because he knO\VS that his brother-in-law


or knew, or any statement that the prosecution ",,:ould punish


!'~r P.ammerstrom, or any statement that l~r P.annnerstrom


not app mr befo re you.


HR APPEL: We take an exc eption to the remark.


MR APPEL:


25


26


10


11


12
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15


16
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23


24


I
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because the alleged occurrences, according to the testi- I
mony of the prosecution, are alleged to have occurred in


New Mexico, over which --


4 MR 3REDERICKS: That is correct.


5 MR APP:EL: It is not a crime against the laws of the state


6 of California. I will ask your Honor to instruct the jurj'


7 that this state could not punish l1r P.annnemtrom for t ret


8 crime.


9 THE COURT: The obj ec tion 0 f Hr Appel, and the a. ssignment


10 of error, will be noted, ,s.nd the court declines to give the


11 instruction to the jur'.I.


12 MR APPFL: We take an exception to the refusal to give


13 the instruction•.


14 MR F01Ul: Mr Darroy{ Sodd he"v"as employed by the American


15 ,Federation of ~abor, and that he was paid by the Amer


16 ican Federation of Labor, and th ere has been introduced


17 in evidenc e in this case the checks which he received frO!!l


18 th e American Federation of Labor. You have learned from


19 the evidenc e in this case thatHr Darrow had three bank


20 accounts in this city, one' at the Commercial }\Tational


21 Bank, one at the First Irational :rank, and on e at the Equi


22 table Savings Bank. Those checks' are all in evid ence,


23 and you have looked at the endorsements, and you can see


24 from each and every' one of them t tat aft e1' J~r Darrow carne


25 to Los Aug eles every ch,~k, wi t h the exc eption of one,


26 Y/as deposited in a Los Aug el es bank. That one ch ~k --
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August 23rd, came to Los Angeles approximately the 27th or


check ofThe


28th day of August, 1911.


five days after their date in each cas~.


7317 1


may I have that check book, Jlr Smith -- that one check was I
dated August 23:rd. An examination of the checks there vlill '


show t.hat I:arroVl <ashed them in Los An~ eles within four or I


I
I
I
i
!


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 The defendant admits that he received that check by mail,


2 and that he received it in Los Angeles, and that he


3 probably carried it in his pocket. Why didnft he depos it


4 it in a LOB Angeles Bank? He hel d that check for three


5 or four days, until the first day of September, and gave it


6 to Mr. Tveitmoe in San Francisco. You remember that he


7 admitted that after meeting Biddinger in San Francisco he


8 returned to Los Angel es, and then went back again to San


9 Francisco. He admitted that he received this check


10 by mail, put it in his pocket and took it to San Francisco.


n Why didn 1 t he deposit it in a Los Angeles bank? He says


12 that he intended to give Mr. Tveitmoe $10,000 to hold in


13 trust for him, Darrow, in order that Tveitmoe might pay


14 certain expenses which were necessary to be paid in San


15 Francisco and yet you see from this letter they claim that


16 Tveitmoe had $7500 of that money left, tfi.ree months later.


17 There were pressing debts to be paid in San Francisco, and


18 yet, according to their story, $7500 still renained in


19 San Francisco when Tvei tmoe appeared before the grand


20 jury.


21 MRl DARROW. I want to take an exception to that.


22 MR. APPEL. There is no evidence on that, as 1 remember 0


23 THE COURT. It is in the province of the jury to tell what


24 was testified to. If the jurors want the evidence read,


25 they will say GO.


26


--'---------------------------------'
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It is dated August 21st, two days earlier than what I said,


misquote the evidence.Gentlemen, I did


7319 I'
I
I
i


and 1.h e check came to Los Ang el eg probably the 24th or 25th !
!


3


1 . :rLR FORD: :


2
1


4 or 26th cay of August. :Had been c arri ed by t he defendant


5 in his pocket from t hat tim e until the 1 st day of Septem


6 ber, 1911, at which time it \'laS cashed in San Francisco by


7 Tvei tmoe.


8 Now, you knOVl and Mr Darrow kney! at tmt time that


9 the prosecution had good reason to 'be on its ,guard 2.gainst


10 Darrow. They kneYl he '.vas engaged in doing those things


11 which no lawyer has a right to do. That he y,as trying to --l


12 UR APPEL: We take an exc eption to t rat.


13 THE COURT: The exc eption yfill rJEJ not ed.


14 MR APPEL: As hot a proper comment, not t estifi ed to,


15 and not facts vJhich were introduced in evidence.


·16 TEE COURT: The EXception will be noted. Proceed, Hr Ford.


I n, 11liR FORD: They kn e.v tr:at Hr Darrow 'Nas corrupting every-


18 body with whom he came in contact, even as he has corrupted


19


20


21


somre of the most respected citizens of our


I am sorry to s:ty, is Lecompte Davis, and


that a little later.


city, one of Whom


l
,


I will come to i
I


22 lIR APPEL: Vre certainly take an EKe eption to that as not


23


24


Leing in t.he evidenc e e.t all, that J.1r Darrow ever corrupt-


ed anyone.


25


26


TP..E CQUID': Exception -trill be noted.


:rtP. APPEL: That th ere is any evidence and we ask now, that
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2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I---


if there is such evidence we ol~ht to be -- our atten-


tion should be called to it, in justice to ourselves, so


we can respond to it, if there is anythil1g in the record


to sho"'v that l![r Darrow corrUpted Hr Davis, it ought to be


ShO'!ffi •


THE COURT: Counsel, I presu",,-Sl, vlill support his theory in


such Ylay as he thinks right. 'Ill e court '\'\,'ill not stop


to read th e testimony unl ess th e jurors ask for it. The


application of corms el for the defendant to have the evi-


dence called to his attention is denied.


MR FORD: Mr :carrow knew tbat the District Attorney was


using everything, using every means wi thin his power to


prevent those very acts; that he ~iled'Behm before the


grand jury; that he hailed Harrington before th e grand


jU17; that he had detectives everywhere in order to guard


against this corruption. He knew, and the District At-


torney knew, that the corrupt acts of Darrow could not be


carried on ','rithout money. They knew tmt the District At-


torney can search the banks of Los Angeles and find out


Yrhere money was going, and perhaps be able to t race some


of it to the corrupt purpos es, and so wh En they had a


corrupt purpose to perform, they did not deposit this


check in a Los Angeles bank, ttlt sent it out to some


place 'r:here the District Attor-ney might never find it.


In san Francisco -- it might as well have, gone to


Chica~o, Portland, or any other place; the District Attor-
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ney would not knovl -',h ere to look for it.1


2


3


4


5


6


7


7~
That \\as the I


theo"rlJ -- that yas the reason it -,~ras sent to San Francisco.


That is the reason that Tveitmoe, instead of depositing


the ch~k in the 'tank like an honest man would have done,


and drawing out checks against it, drew it in large bills


and put it in a safe deposit vault, according to the state-


ments that have been produced here --


8 MR APPEL: Wait a moment, your Honor, we object --


9 fER FOHD: The statement is incorrect; there is no evidence


10 that he went to a $fe deposit vault.


11 'MR APPEL: Ther e is no el idenc e h ere to t lE. t effec t, and we


12 ask the jury be instructed that there is no such wi-


13 dence.


14 1rR FRl!"'J)ERICKS: They are unfair in their interruptions.


15 It{R APPEL: I ask your Honor \"here there is any evidence at


. 16 all. r.e should not be called upon to find it in the short


17 time V'fe have to ans'wer couns el, and we ask your Honor ·to


18 instruct this jury that t.here is no such evidence.


19 THE COURT: The court a.dmonishes the jury as before, that


20 thf¢' are the sole jUdges of what the evidenfe shows.


21 lrR FORD: Can I t your Honor admonish them 8.11 at onc e.


22 TEE COURi:': COUnsel has a right to make their obj ections,


23 but they s ooul d be very briefly made. Proceed, Hr Ford.


24 1·m FORD: There is no evidenc e before you gentlemen that


2~
v the money vrent into a fafe deposit vault in San Francisco.


26 The wid enc e of the bank telle r is tha t he drew money in
I


I
-.!
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12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


7~'


large bills, and there is evidence before you tlat some I


of those bills were thousand-dollar bills. You remember I


that ur ROg ers jumped the cashier and asked him if he v.'aS net.


talking ':,rithme outside, and it came out in the evidence


that the only conversaTion that man had with me \vas in


reference to Tveitmoe's testimony. Tveitmoe had testified


before the grand jury- that some of the bills 'which he drew


'.:ere t housand-dollar bills, :md t l"a t is the reason they


didn't dare put him on the stand; that is the reason they


didn'c-t dare put him on the stand. Tveitmoe did not have


to incriminate himself in regard to any other transactions.


When a witness takes the stand he has qot to subject


himself to cross-e;'mmination upon the matt.ers concrning


which he testified. Vhen it comes dO\Vl1 to any qaestion of


incriminating himself, he has the privilege at all tim~


to answer on the grounds that it would incriminate himself,


and they ]mew liif Tv,eit.moe was put upon the stand we


could not examine him Ebout the transportation of ni tro-gly-


cerine; he could refuse to testify simply upon the groll.."'1.d.


it: would incrininate himself and that '.'.Quld. have ended our


inquiry upon that matter.


The reason they didn't dare put him on t re stand, he had


dra~~ it in thousand-dollar bills, one thousand dollar bill


being :r:art of the $4000 in this case. The cashi er says it


vas one hundreds, five hundreds and perhaps some thousand


dollar bills, and Tveitmoe admits that he got some thousand
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1


2


3


4


5


6


7


dollar bills.


Now t as I said, the obj ect of tmt VIaS to prevent the


District Attorney from discovering its wh3reabouts.


Mr r~rrington tells you out here at Darrow's home t Da~row


showed him a roll of money -- I don't know whether it was .


money t but it looked like a roll of money t and said, "l havel
Igot $10 tOOO to r each a couple of jurors wi th; I got it from


8 Tveitmoe's bank." Is there any corroboration of f~arring


9 ton on t hat point? If F.arringtondidn't say -- if :Harring


10 ton didn't lEarn from this defendant ttat he got it from


11 Tveitmoe's bank, how did the prosecution know vmere to look?


12 Out of all of toot honsands of tanks in the Unit ed States,


13 hOVI could the prosecution have knovm where to look except


14 in Tveitmoe's bank? They kne\v ttat Tveitmo:e was in San


15 Francisco and that Tveitmoe's bank vas in San Francisco,


21 'I'fnic h the defendant took in taking it to anoth er city, or


22 to another city to cash, might have been effectual, and


23 prevented its discovery. Now, there is another point in


24 regard to that $10,000 ~heck. Nr Davis ~~s asked if he


25 had not told the Assistant District Attorney tlat he had


26 examined Darrow's bank account and knew v{here th e money


16


17


18


19


20


and the defendant must have told F.arrington where he got


that money or the people 'llOllld ne..rer have found it. If Mr


F.arring ton J slips :had reITT.ained sealed, that impo rtant bit


evidence might never have been discovered;· E'.nd it might


never have been brought before you and the precautions
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1 went, and Ime\7 that there \'\6.S no money ttat could have


2 gotten to Franklin for bribery of .Turor Lockwood. Davis


3


4


2.dmits t hat he vas asked by t l~ Assistant District Attorney


at that time if he knew t tat 11[1' Iarrow had cashed a~~lO 000'tt' ,


5 check in San Francisco. He replied he did not, and he ad-


6 mi t t ed it upon t 1113 stand. If Davis didn't know at ttat


7 time of that $10,000, the defendant \'l:1S deceiving Davis,


8 consealing from him the fact that Davis -- or concealing


9 from Davis the fact that he had received $10,000 and ~as


10 using it for 2. corrupt purpose. If it ':as an honest pu~


pose, why should he conceal it from Lavis, if he Vias going11


12 to use it for an honest purpose, why shoul d he cone eal


13 this ~~lO,OOO? 'Why sbonld Davis come to the District At-


bank e,nd look for this check in Tveitmoets bank) if it had


ton's testimony upon that point was corrobol~ted. Proceed
the


ir~s TIere instituted throughAlndianapolis grand jury;


Frank JIorrison vias subpoenaed and the checks obtcdned and


ceived or Davis vas trying to deceive the District Attorney.


Now, with regard to sIr Earrington, c:.s I have already


sho':m, he must have had the c onversa tion, because the


prosecution would not have been able to go to Tveitmoe's


tOl~ey's office and try to make the District Attorney b&


lieve tlat all the money that had been received v.as deposit-I


ed in Los Angeles Banks end could be accounted for? \'/1at I


vas the purpose of Davis there? Either Davis had been de- I


The item was found and j~r Earring-not been for that fact.


26


25


14


15


16


17


18


19


20


21


22


23


24
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you have th en befo re you.


:MR DARROW: I obj ect to the statement of th e District


7325 1"


I
3 Attorney, that he learned it from 1Jrr Earrington, Ylhich is


4 not tt~ue, or that it ~~s instituted after that.


5 ]\JTR APPEL: He cannot testify.


6 HR FREDERIC:rJ3: That is a correct deduction from the tes-


7 timony.


8 TP.Jf COURT: The objection vlill be noted.


9 1m :DARROW: I think counsel -- the jury ought to be admoll-


10 ished, and the jury informed tlat he cannot testify.


11 1.1iR FREDERICKS: Ee is not testifying •


12 Jm FORD: I am drawing 8. conclusion v{hic h I know is true


13 from t re testimony ,':hich has been int roduc ed in this case.


14 THE COURT: Proceed.


15 1fR FORD: Mr Harrip..g ton yas employed by l!r Darrow early in


. 16 the case. Hr Earrington \',as employed 'by Hr Darrow because


17 he knevl t rat F..arring ton cool d do the thing s that he, Dar-


18 rmv,wa.nted done. Jfr F..arrington vas placed in charge of


19 the evidence on the part of thedefense. Thedefcndant has


20 trien repeatedly throughout this case, to sbo.....; you trat


21 there "vvas some intilnacy of relation 'between Franklin and


22 p.arring ton. F.arrip..gton and Franklin denied tmt they


23 \vere intiInate friends or that they had much to do v!ith each


24 other. Franklin '\\VElS solely cmd exclusiv e~- in c rarg e of


25 the jury end of it. Harrington \"Ias solely B.nd exclusivel:>.-


26 in cmrge of the evidence end of 1.:t. There v,:as nothing


--
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1


cause then to come together at all for purposes of consulta-I


tiona Each of th en rer:orted to Ur Darrow and had nothing I
, I


I
to do with the other so far as their business was concerned. I


5 Each of bOl en testified that he had not been in -- Franklin


6 had not been in P..arrington's office more than two or


7 three times, a.nd t here is no evidenc e that Harrington ever


8 did go into Franklin t s offic e, a.nd yet they have t ri ed


9 to show by the evidence of their ve~ employes that HI' Fral


10 lin arm 1J[r P.arrington were frequently seen tog ether in confer


11 ence, yet each vJitness admitted tlat there vas nothing


12 mysterious in the conferences or their conduct which


13 caused him to report the matter to 1v!r Darrow.


14 The inference which they desire you to draw v~s that Mr


15 F.arrington procured the money from some plac e and gave it


16 to HI' Franklin. That is a matter that I will return to a


17 little later in the argument. r wish to confine myself


18 now to the relations of F..arrington alone.


19 Vfuen P.arrington vas arrest ed in San Franci sco upon th e


20 contempt proceedings, to 'whom di d he turn at once for as-


21 sistance? To Fremont Older, Iaf'row's friend, a.nd Darrow's


22 friend in this case. When he came to Los Ap~eles he at


23 once went to Nr Darrow for Darrow's assistance, end they


24 protected him -- instructed him not to testify, and fought


25 out the contempt proceedings at that J. •l,J.me.


26 How, if HI' p.arrington were in th e employ of th e District
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tention also to a fact that Mr Darrow testified that the


be worthy of discussion; that they would waste their time


on tmt v:hen they had plenty of other people against whom


was being a traitor to his trust, YJh.y should the District I


I
pursuing cont empt proc eeding f3


I,
I
I
I


i


It is so p repost erQUS as hardly to


they could institute grand jury proceedings, if thet,


wished to discommode the defense in th e ],t'"cNamara case~


:Before I leave th e Tvei tmoe check I vant to call your at-


District Attorney was a:J.ways starting something before the


vnlich were only inconveniencing their o\Vll agent in the 6m-


Attorney vaste his good time in


Attorney or of the National Erector's Association, if he


ploy 0 f the d efens e?


1


2


3


4


5


6


7


8


9


10


11


12


13 grand jury to ke€.-'P us busy. He vas always investigat


14 ing 80m ething • That y,as th e reason why that check VIas


18 1 ?,Tr Darrow, if you please, I use the word


19 1 \'ard hotel in this city. That there was


at that point and concerning the transactions in this


and that HI' Harrington led Mr Darrow into conversations


lrr Harrington, intaken to San Francisco to be cashed. I
,


February of this year, returned to Los Angeles. It is in I


evidence before you tJ1..at 8.t t.tat time HI' Barrington lured i


. I
lured, to the P..ay- I


a dictagre.ph there'l


I '


I


20


21


15


16


17


22 case. Mr Darrow admits that P.arrington accused him, Darrow,


23 of having shown tha t money. Ur Darrow admits that P..ar-


24 rington &.t one time said, "Oh,Iarrow, Darrow, Darrow, they


25 have got the goods on you." You remember Ylhen that ques-


26 tion ':ras asked HI' Darrow, how cmgrily he flti.shed. He said,


I
-'-
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ttI don't know and I don't care tt , and refused to deny


that statement ~as made.
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t tat I


3 I!R DARROIl!: I 'Trant to EXcept to that as not a statement of


4 fact.


5 THE COURT: The exception will be noted.


6 HR FORD: The testimony was, ttI don't kIlo,;,; anci!l. I don't care. II


7 siR DARROW: I said no such thing cmd t here is no such tes-


8 timOllY, HI' Fo rd.


9 MR ]'ORD: Knowing the a tti tude of HI' F~rrington towards him


10 Darrow, at that time; lmowing that Harri:ngton Y,as making


11 false accusations against him, Barrow, he returned to that


12 hotel time and again; not once or twice, but five or six


13 times and had conversations with HI' Harrington at that


14 ple...ce. ])oes he tell you that he vras endeavoring to pre-


15 vent lrr Harril1.gton from giving false testimony; that he was


trusted Mr p~rrington at that time, and he was afraid that


the District Attorney might intimidate HI' Harring·ton. He


teli wed still, that P.arring ton \vas t rue to him; that is


16


17


18


19


20


21


trying to pursuade him tha t he was testifying falsely?


He has never told you t m t; he tol d you another story


lYe He told you tl:Rt Hr Harrington \vas timid; that he


entiret


I


22 in the testimony of }{r Darrow himself. He beli wed that Mr


23


24


25


26


--I


Harrington YJaS true to him, eSter Harrington had said,


ttOh,IarroYi,Iarrow, furrow, they have got the goods on you."


After Harrington had said, ttyou showed me the monElf out ther


on th e porchtt , he beli wed t !a t Harring ton vas t rue to him,
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secution. He admits here that when },fr Earrington said he


didn't y,ant to pe-rjure himself bem-ore the grand jury, that


there was only one v.ay 1 eft, ton'8fuse to


row admits that he went and consulted My
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1


1"


pro-
I


testify. }fr ])a.r- I
Davis about Harring~


I
Are those the acts of an I


Advising a man who is accusing him of


ton's ~ight torrefuse to testify.


innoc ent man?


but vas afraid P~rrington might be intimidated by the


7


6


1


2


3


4


5


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


crime? ]/[r :carrovv E}.dmi ts t La t Earringt on made th ese


charges. Darrow mid, yes, he said them, and I denied


them. He admits that he made those charges, and yet, he


~oes and consults Mr :cavis in order that they might find


some v!ay for F.arring ton to I' efuse to testify, and he is


going tack t here and con su1 ting him again, b ecaus e he is


afraid F.arrington might be intimidated.


It is not in evidenc e in this case that liT'r Harrington


has done a:qything ':",TOng in his employment by :Mr DarroW', un


less he had done something wrong he could not be intimidated


andlfr Darrow kneYl it. Why didn't M:r Darrow produce the


Yirong e.c t of Earring ton h ere upon t re stand? Tilind you, I


am not arguing that ],fr Barrington never did anything ';fI'ong.


I am not holding any brief for any witness in this case;


all I care ab out is v,net her the vd tn ess upon the stand


spoke t.he truth. If he didn't speak hhe truth inarery


particular, in ':,'hat particulars did he hold the truth?


--I
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1 1 don,t hold that Mr. Harrington's character is the character


2 of a lovely man. 1 don t t claim that he is any model for


3 you or 1 or anybody else to follow. 1 make no such claim,


4 but 1 do claim that he has spoken the truth upon the


5 stand, and that if he ever did do anything wrong the


6 def endant knew it and didn't dare to ask him about it.


7 That is the case here. That is the relation of Mr. 'P'arring


8 ton to this case. If Harrington did anything wrong the


9 defendant is gUilty h imsel f. in this case, and did not dare


10 to ask him about it.


11 Under the court's ruling we could not introduce


12 the dictagraph testimony Without giving the defendant a


13 copy of it. That might seem unfain to you. It would be


14 wher e the rights on both s ides are equal, but the rights


15 cff( a cr iminal and the rights of the s'iate are not equal, and


16 the people of the state are not required to give to the


17 defendant t reir amn:u:gition, in order that the defendant


18 may guardagains't it. They are not to say' to the defendant,


19 "Now, you must l)ot tell an untrue story without having


20 all the facts that we have." The defendant had a right,


21 according to their view of tte case, to manufacture a per-
defense


22 jured defense and in the manufacture of that perjured/


23 he is entitled to know what means the district attorney has
bre


24 of Jtaking up that perjured defense.


25 l1R • DARROW - 1 object--.


26 MR. APPEL· That is get t ing awful personal as far as 1 am


--,---------------------------------'
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1 conoerned. 1 objeot to that, we have any purpose--


2 MR. FORD· 1 haven,t any referenoe to you. 1 don't know


3 whether you disclaim to know the faota.


4 THE COUR T. Counsel aaya he had no appl ioati on to you at


5 all.


6 MR. DARROW. 1 obj eot to it. 1 also obj ect to his


7 statement that they had no right to introduce the dicta-


8 graph beoauae they had a right to introduoe it in rebuttal


9 and di.dn't. 1 objeot to it.


10 MR • FREDF.RICKS. That is absolutely unfair to take up our


11 time. The court ought not to allow them to do it.


12 THE COURT' 1 am going to allow them to indicate the


13 objection in the r eoord as br iefly and qUickly as poss ible


14 and no further.


15 MR • DARROW. 1 never tr led to oonsume time anywher e in th is


16 oase, ani 1 think it is the duty of the court hi


17 case counsel is right to tell it to the jury. NOw,- this


18 counsel tol d the jury they couldn't introdu ce the diota


19 graph beoause it would give me a ohanoe to know what was


20 in it, so 1 could testify. They could have introduced it


21 ir, rebuttal. 1 objeot to: the statement.


22 TH~~ COURT. The objection will be noted. The court-


23 deolines to ina truct the jury on the SUbject.


24 MR ~prEL. Exception.


25 MR. FORD. We are convinoed t,y the oonduct of the defend-


26 ant-coming ba~k to the evidence in thia case, that is what


--~--------------------------------'
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Wba teverbe a reasonable thing for Mr_ ~arrington to do?


ammunition back. We have another admission from the


te would do; he would try to make up a perjured story to


fit the facts if they had any ~ our evidence.


MR. APPEL. We take an exception to that remar k.


THE COURT- The exception will be noted. Proceed, Mr Ford.


MR' FORD. In addition to that we desire to hold that


--
reasonable to you that Mr. ffarr ington Viould try to commit


extortion when he was trying to trap Mr. Darrow? Waald that


def endant to serve our purpose in this case. We have


sufficient to show you that he, Harrington, had the goods


on this defendant, and the defendant knew it, and that was


why he returned back again and again and again, and again


and again, five or six times to tllr. Harr ington, try ing


to keep Harrington from testifying_


Now, here is another thing. The defendant


shifts from one base to another in his defense. He said


that Mr. parrington was trying to extort n;oney from him.


You know the dictagraph was there. You know that Harrington


was aware of its presence in that room. Does it sound


1


~; 2
I'


! 3
i 4f,
F


5I'


f
6


I: 7


r 8
I:


9I'
!' 10
~
'" 11r


I
" 12"I
I.


13~;


t
t 14
I't
r


15


16t


!; 17
'1I·
I: 18
[:
r 19
r
I; 20!.
~;,


21i


22
he may be; whatever his relations may be to this case,


he is certainly no fool. He is a lawyer, and no man with


~ 23 the slightest knowledge of law would absolutely nullify


[: 24 the effect of the dictagraph by trying to extort money


,I 25 [f~r;om this defendant, and there is another lie nailed by the


~ 26 defendant t sown OOmies ions and conduct in this case upon the


I
~







scanned by


7333


1 stand. These are the things that COllie from the lips of


,I 2 the defendant himself, as wary as he may be, as skillful


t· 3 as he may be, as br ill iant as he may be, as learned in the


I 4 law as he may be, he got upon this stand and dodged everyt'


I 5 questi on, gave evas ieve answers, taking the time to think,.
6 guarded by his attorneys by object ion after objection in


7 the admiss ion of testimony from the defendant's own lips.


Wouldn't


reason,


Tried to tr ick him i


Wouldn't your


Now, knowing these things, havenl t we the key


to the situation that arose on the 28th day of November,


the defendant in this very case?


who practiced law before 1 was born.


A man perfectly able to protect himself, and then they
the croBs-examiner was


say that/t~B~ to trick him, trying to trick this Witness,


when Franklin was caught giving money to Lockwood?


1911, when Franklin was arrested in the very act of bribery;


you say at once that Franklin must have got that money from


8
t
Ii 9
f
!' 10,
I,


Il 11 a man perfectly able to protect himself, to ask protection


t 12 against being tricked.
H
1: 13


~14 ~:; ~;::~. T:'eo:::::t::n t:::la:en::t:d:ta:~'::r:fw:::t~ro_
i; 15 ceed.·


~ 16 MR. FORD.


~17
p


r 18


t 19
t:
t; 20
l'


~ 21
f~


~ 22 as men of common sense, at once lead you to the conclu-I~ :eiOn~: knowing the facts as you now do, wouldn't your common


H -- at once convince you that Darrow must have given the


I:: l::n::e::e:r::k~~:?the::li:h::f::::::: ::g:: ::::::::e:nn::ie
~ caBe to corrupt ii,. Frankl in upon tha t point.
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1 ii1r. Golding, on your examination as a juror on


2 voir dire, you said you had no opinion as to the gUilt or


3 innocence of this defendant. The only opinion that you had


4 in regard to any transqction was in regard to the trans-


5 action that occurred at Third and LOB Angeles street. You


6 said you had perhaps a slight Buapiciion that it might be a


7 :$rame up. Knowing that the circumstances might appeal to


8


9


i 10


[11
r 12
I
!: 13


1:14
r15


I~~
t18


r
I 19
r
p 20


21


; 22,
123


24


yoy. in that matter, that it might raise such aauapicidm at


that time, knowing that if you heard all of the facts in


this case you would see th~ it was not a frame up, we made


no objection to your remaining upon the jury, and 1 want


to go in to the circums tancea of that cas eat this time to


show you that that was not a fr ameup, at 1 eas t on the par t


of Bert Franklin. ff there was a frameup on the part of


anyoody there were only two men who claimed that in all


this world. There were only two men who knew the circum


8 tances of that frameuPi one was Lockwood and the other


was the District Attorney.


You remember the ev idence in thi s case, that


Mr. Lockwood was first approached by Mr. Franklin on the 14th


day of November. You remember that at that time Lockwood


said, "Well, 1 want to think it over, take it under advise


menti" and that later he saw him inthe city, and that some


Where ab~ut the middle of November the facts concerning the


~ 25 matter were corrmUI'Clated. to the Dis tr ict At torney i that l.ock


l26[ Vlood had turned it down; told Franklin he didn.t want any-
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circumstances in this case show that h~. Lockwood had turned


tr ied to ahG'l that ~~r. Lockwood had betr ayed a fr iend •


and Mr. Bain had been sworn in upon that jury. Counsel


tte offer down, but that Mr. Lockwood being the honest man he


is, realized tl"at he owed a duty to the state far greater


Mr. Bain,


Me. Lockwood himselfthan that which he owed to a fra~d.


better than he did, a member of the G.A.R."


thing to do With it; had turned it down and then went


to the Dis tr ict At torney. ;vlr. Lockwood said to the Dis tr ict


Attorney, "Franklin has attempted to bribe me~ 1 have


turned him down. He is nw friend but 1 'have turned him


down. Now, he is my fr iend and may return to meagain and


renew' the offer,· but there is one thing there Franklin


told me that there was another man upon that jury whom 1 kn


had fought during the Civil War. He wears that same G.A.R.


button and had fought for his country, felt that he still


owed another duty to his country, and he corrmunicated the


facts to the Diatr ic t At torney, becauB ether e was one man


in that jury box who had been br ibed •


Mr. !'ockwood1s face is stamped With the impress


of truth and honesty by God Almight himself. He has lived


in this community for many many years. He has occupied


official positions in this community, and not one 'Nord has


1


2


3


4


5


6


7


8


9


10


;11


, 12


13


14


15


16 I
17


18


19


20


21


22


23


24
been breathed against hiS character for truth, honesty and


. 25 .l,ntegr ity •
26


f The Court wi 11 ins truct you that a witness mus t
;,


............... -CJ
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1 be presumed to speak the truth, and ;;lr. Lockwood told the


2 truth upon that stand. You cannot acquit this defendant


3 of the charge of bribery without convicting Mr. Lockwood of


4 I the cr ime of per jury; You cannot do it. You have got to


5 choose between Mr. IJockwood upon the stand and this defendant


6 The nane of ;,u. Lock'.vood did not appear upon any


7 venires until rovember 25th. Day after day, every two or


8 three days, a venire would be drawn, 50 names more wo~ld com
not


9 out of the box, and the name of Lockwood was/among them


10 until November 25th. ('n November 25th the Distr ict Attorne


11 imagined that this was the day, Saturday night; this was


12 the time that Frankl in would return to Lockwood, if he


13 ever did return, and so the District Attorney Bent his men


14 out, his detectives out onthe night of November 25th to


15 surround Lockwcodfs house and gather the evidence of


16 Franklin's crime, if he showed up •.


17


18


19


20
i
, 21,


}


t 22


1
23


1


I) 24 I


~ 25 I


1
26


1


~-


I


I


I.
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1 lTow, if Franklin were acting in common with HI' Doc1.\"{Qod,


2 if there vms any community of interest between Franklin


3 nd Lockvrood would the District Attorney have VIed ted


4 out th ere that evenin? in vain fo I' Franklin to show up?


5 Franklin didn't show up. Franklin di dart have the money,


6 nd Franklin didn't come out that night to Lockvrood's


7 ouse, and the District Attorney's Il1en y,aited in vain.


8 Yeren't thElf doing a foolish act if the District Attorney


9 nd IIiI' Lockwood were conspiring together wi th HI' Franklin


10 0 entrap the defendant? V!eren't they doing 8. foolish


11 ct vai ting out there in the dark for that man to show up?


12 Text d8.y Mr Franklin came out on Bunday to see Er Lock-


13 'fO ad, and there ViaS not a single, solitary soul· from the


14 isfrict Attorney's office present to corroborate that fact.


15 Oes that look like a fra""e-up on the part of J'Tr Loc kwood


16 I' the District Attorney on that point \"then they didn't


17 single man there to corroborate Franklin's testi-


and then c..gain until evening, and tIat evening


him he c ouldn' t get the mon ey out of the vault, be~.au


Franklin, on I'iionday, tried to ~et the money from HI' Dar


diqn't get it. Darrow kept putti~g him off


ow t11ey were trying to trap him a t that time?


25 the vault had closed; they would have to \".ait until the


26 ext morning at half past 8. F..ow did Franklin know tffit
ob Harriman would ~o to the vault the next morning at
If past 9, as Farriman himself has admitted upon the


20


21


22


23


24


18 And does it prove to yomI' mind thatFran~lin came


19 Inknovm and unsuspected tothEm, and that Franklin didn't
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1 stand? Could Franklin draw a.side the veil t rat v.as


II 2 stretched over th e acts of t.he nex:t day and know that Ear-


3 riman ,"as going to the vault on Tuesday morni~ at balf past


4 8? Nfr Franklin :h.ad made the appointment to deliver the


5 sum of money to Mr Lockwood on the Momday night. The Di s- .


6 rict Attomney had gone out with Mr Lockwood to his


7 home, and thElf had made arrangements so Franklin v.Quld have


8 to Come out to Lockwood's house at ni.c;ht. 'lhey surround ed


9 the house that night vJith their detectives, and they vait-


10 d for Franklin to corne \-vi th the mOIley. If Lockwoo d or the


11 District Attorney were parties, or either of them were


12 }:>a.rties to any frame-up on th e part of Franklin, why did


13 they stay out there in the dark that night, listening to the


14 conversation between Lockwood and Franklin? Waiting in


15 vain for Franklin to deliver the money? \,;hat did the men


16 who were out there think? They t houg ht Lockvrood \'VaS string


17 ing them; that probably he got the money and was keeping it,


18 but he didn't get it. He didn't hawe it. Franklin hadn't


19 got it from Darrow, so they couldn't deliver the money


20 there that nig ht. If this had occurred out there that


21 night and that money had been delivered on lIonday night ,


22 you would never have had a suspicion it ','ras a. frame-up,


23 but yet the vJay in vrhich the bribery did o<fcnr YB.S o. far


24 cleverer scheme than to pay it out at Lockwocrl t s hous e


25 that ni,3ht in the dark, beccu se in the cark and at night ,


26 the very fact that Franklin came to the prospectivejurors t
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1 house would seem a suspicious circumstance in itself; it


2 would be easy to station men around th e::'e and capture him


3 at that time. They expected to do it, but they couldn't do


4 it. Hext day ur 13ockvvood had to come to court. lvIr Franklin


5 couldn'tcr,et the money until half past 8, 3nd Locy-wood had


6 to be in court at 9 o'clock; the order called for it.


7 And so they made an appointment with lEr Franklin that he


8 should meet White at quarter to 9; that White should i1T1..med


9 iately ,~o dovm to Third and Los Angeles street and deliver


10 the money to Locb'rood, and White should hold the talance of


11 the money as stakeholder.


12 Supposing Locbvood ,'as true to Franklin and false to his


13 country? SIpposing Lock'i'rood had been willing to ace ept


14 this money? Locb'rood was the man ',"iro had lived for ma.ny


15 years in this c01T1Jnunity, a, man of whom the District At-


16 torney would have no suspicion; a man who could have gone


17 int 0 that jury t·ox just as easily as lfr Rain did; for the


18 same reason that he had led a long, hon est life, and vas


19 above 5uspic ion.


20 Supposing t rat Franklin and Lockvroo d had been seen 8. t


21 Third and Los Aneeles streets? They were old friends.


22 Lockwood could say, lIYes, I met Hr Franklin that morning


23 as I was coming up to court; shook hands; passed the time


24 of day and ";alked on. 11 Who would have dOUbted his state


25 ment? But Franldin didn'tfven take tre.t chance. He sent


26 another :rr.an, ){r i,'fhi t e, of '::hom noboOyY,ould have any sus-
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1 picion. Fre.nklin was more or less knO\ln to the people of


2 this community as connected with the defense in this case,


3 and he might arouse suspicion of some passer-by; some passer


4 by might recognize him and report to the Di strict Attorney


5 that they were together. He didn't even take that chance.


6 He sent \~ite to meet Locl~lood. Locbvood, you remember,


7 tried to get Franklin to meet him over here at the Federal


8 EUilding, and Franklin said, "No, I am too vrell knovm


9 around there." Franklin had formerly been a deputy marshal.


10 Too many people would know him near the Federal BUilding,


11 and he didn't want to take that chance. He said, "You meet


12 me dOYlll E'"t Third and Los Angeles street;"


13


14


15


16


17


18


19


20


21


22


23


24


25


26


__I
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s 1 a place that is convenient to the Higgins Building, where


2 he expected to get the money. He said, "Meet me at


3 half past eight," the night before. He told White--Frank


4 I lin told White that the vaults were closed and they would


5 not be opened until half past eight, and he couldn't get


6 the money. The same night, Monday night, he told Lockwood


I


that the vaults were closed and he couldn't get the money


until half past eight the next morning, and so made the


appointments they were to meet in point of th,e after half


7


8


past eight t Franklin is corroborated in that point by the


11 fact that the vault did open at half past eight. Job


12' Harriman did go to the vault at half past ,eight. Job


parr iman says it; F.a\ivley says it; Russell is'brought in


to explain away that circumstance by saying that they paid


a check--or paid a no te on the 29th, W hen they had money


enough in the bank that day.


That $500 that was put to Job Harriman's account


that day in the bank was pro'bab ly his rake off, his share


for holding the money for Darrow until he was ready to


use it. We know that all the appointments ·Nerenade after


half past eight. We know tha't Franklin, if he was planning I


it, had looked into the future, and had learned from the I


future that uarriman was going to go to the bank at half


past eight that morning and draw some money out of his vault~


and that Harr iman Vias go.ing to come to the off ice again. I
Frankl in says he saw Harr iman 3.t the office tha t norning.


17


18


19


20


21


22


23


24


13


14
I


15 !
I


161
i


25


261


I
~---------------------------------'







scanned by


7342
1


1 Harr iman says he came to the offi ce that morning


2 immediately after ralf past eight, the same as Franklin,


3 but denies that he saw Franklin; denies that he saw Darrow.


4 I Denies ·that he brought the money, and Franklin went imrr,e-


5 . diately from tha"':t building, went down and met Whi te.


6 Now, the wa tchrrlan has been put on the staild.


7 That watchrnar~ denied Frankl ir:. was there that morning but he


8 says he was there between 7 and 8 0 t clock that morning--


9 MR. DARROW. At 7 ot clock.


10 l'ii"R. FORD • That he was ther e around 7 0' clock j the ear I ier


11 the better it suits I1q argun:ent. Put it at 7 o,clock if


12 you desire. 1 wanted to be fair and put it a little


13 later. Shoeber said it was about 7 o'clock. nave they


14 made any accounting for the time that elapsed between


15 7 o'clock and half past eight? Wh~r'e was Ber t Fr ankl in?


16 Did they interrogate him? Eid they bring forward a


17 single Witness from their willing cohorts froIT, Venice, that


18 Would swear that he saw Bert Franklin between 7 and half


19 past eight dclock that morning? How do they ac~ount for tha


early in the morning, that he made bis appointment


fact, if he didn,t get the money from a myst'erious stranger


2 P.N.)(Jury admonished • Recess until


noon recess.


so late '
i


as 9 0' cl:!ock, and Mr. Lockwood should be in court as a juror? I
I


THE COURT. It is 12 otclock, ;,1r. Ford. i'le will take the I
I


I
I
J


I


20


21


22


23


24


25


261







scanned by


1


2


3


AFTERNOON SESSION.


Def endant in cour t with couns el •


1343


Au~ust 12, 1912; 2 PM.


4 I THE COURT. All the parties are present. You may proceed,


5 gentlemen.


6 MR. FORD. 1 have hurried through the events that occurred


7 - on the morning of November 28th at Tgird and Los AngeJes


8 streets. As the way the thing worked out, 1 believe that


9 it was the cleverest possible manner in which a bribe


10 could. be given. You ren.ember that prior to that date the


11 :Cistrict Attorney knew that there was one man on that jury


12 Who had been br ibed, Robert Bain. Remember that the


13 District Attorney kr.ew that Darrow was the man who was


14 respons ible - for tbe br ibing. The only ev idence that


151 he had as to either of thes-e events was hearsay. No


16 I prosecution could be had; Bain could not be removed from
..


17 the box; the at telf,pted br ibery of Lockwood by Frankl in


18 rested solely upon the word o7fr:I.ockYTcod against Franklin.


19 Remember - that up to that time we mus t presume that Frankl in's


20 reputaticn vias good, and there is not one scintila of
Frankl in's


21 eVidence here that/reputation was bad, and it was not.


22 It was the wor d of F.r ank1 in agains t Lockwood, and Lockwood


23 agair.st Franklin. The proof that Mr. Bain had been bribed


24 rested solely upon Franklin, upon the declaration of


25 Franklin to Lockwood that- ther'=! W:iS another man on the


261 jury, a member of the G.n.R. "whom you knmv well." The
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1 testimony against Darrow was solely this. Franklin had


2 said to Lockwood, "1 will see Darrow and try to find sOnJe


3 way to make it safe." When the money W2.8IBssed from :Vir.


4 I White to Mr. Lockwood, no man had seen Franklin pass the


5 money to 'iWhi te. Up ~o that point there was no additional
or


6 evidence gathered against Franklin,/until White had been


7 arrested there was no direct and positive evidence that the


8 money had corrle from Fr ankl in to Wh it e • But White was


9 arrested; White came through und testified, and that link


10 was furnished. Mr. Franklin was down there in that vicinity,


11 watcliing his money. He wlJ;l ted to see that White would pass


12 the money to Lockwood, as had been agreed upon.


13 was dorm in that vicinity watching Franklin and the money.


14 While Mr. Franklin wa:s there on Third street he saw .Tim


15 Campbell, an attache of the District Attorney's office, pass


16 I by. He did not apparently attach any great deal of import-


i 17 ance to that event. But when he saw George Boine. s':;aking


'18 around the corner, he did attach some importance to that


19 event. He hurr ied down to meet Lockwood and said, "Come,


20 let's get away from here; let's walk up the street,"


21 and allovJ(~d White to drop behind and get away if he could


22 take the cue. But White did not -take the cue and did not


gone up the street a little ways around the corner,


Franklin began to realize that his friend LOC~lood had


betrayed rim, and he immediately began to think of sorre way


23


:24


25


261


get away, and was compelled to confess. After they had
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testimony in advance.


Beat Lockwood to it. He was going to discredit Locb!ood's


1


2


3


4'


5


6


7


8


9


10


11


12


13


114
i
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23


24


,25 I


261
I
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to turn the tables upon l.ockwood.


7345


He was going to
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1 He made up his mind to charg e Lockwood vri t h having sol1c-


2 ited a bribe, and to turn Locbvood over to the first


3 policeman he met. That is wlmt he says, and his testimony


4 upon tl~t point is corroborated out of the li~ of the


5 defendant's ovm witnesses in this case, because Davis says


6 that he reported to Darrovr t hat Franklin vas innocent,


7 that Lockvrood ~as attempting to solicit a bribe, and that


8 Franklin intended to turn Loclcrrood over to a policeman.


9 I don,t believe Mr Davis' testimony upon that point is


10 true. I belie~e Davis lmew better than tmt. But some


11 such plan ....·B.S ent ertained by Franklin, and it \'VaS commu-


12 nicated to Davis. Davis kneu that Franklin's desire to


13


14
do this thing Vrci.S merely a sUbterfuge, to get ahead of


Locbvood, to turn the tables upon Lockvwod, and tlat V/c.S


15 all there vas to it.


16 In a few days after that event -- I have forgotten now


17 vrhether it Ylas the next day, the 29th, or vihether it was


18


19
on the 1st of December -- at any rate, litrsE'ain came to


the District Attorney's office and told her st.ory and


20 an inforJrl.E.tion was filed ~32.inst Franklin on the Bain


21
cha.rge, and \yhen :Pain testified and Urs Bain testified


22 and White testified and Loclmood testified, and Franklin
23


was dO\"Jl1 in t bat vic ini ty tI"'Jing to S2.ve the day, to hurry


U Loc~~ood and Bain away from the scene, they had a case egainsl
25


Franklin, Franklin kne'w at t bat time t hat he YlaS done for.,


26 If there \7aS any frame-up in this case, it was a fre.rle-up
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1 on the IRrt of Locbyood and the Dist.rict Attorney to catch


2 Franklin, and they caught him, they had a right to trap


3 him, they had a right to do the things they did; Emd they


4 did catch him.


5 l'1'ovr, ,s entlemen, vhat defense is put up against those


6 circumstances? They charg e that Fre.nklin 1,IB,S ac ting in


7 collusion wi th Locbvood. You heard Franklin testify upon


8 the stand. You know how bitter the feeling is that J;Tr


9 Frcmklin shoyred to·vrard 1vrr Lockvrood. You remember Yihat


said IIFranklin tol d me he would see Cla.:rrenc e Darro'li and


Loch~vood testified at the preliminary examination; he


find some ,iay to make it safe. II Franklin realized that


13 was an indiscrete thin.z for him to sa.y. He was angry,


14
I


15


he didn't like Lock~ood anyway. He went up to a newspaper


man and he said, "If Lockwood says that I sai d that, he is
I


the stand. you saw how he shoyred his animosi ty against Lock-


16 I


17 I


a dar!lIled liar. It Those are the temms he used. Rere on


18 w90d. There ,as no community of interest between those


19 two meri. Franklin admits that he made ttat statement


20 to the reporters at the p11eliminary examination, and he


21 sa.ys upon t he wi tn ess stand that that ':.ast rue. And


22 still sore against Lockwood, he denied Us t Loc 10JfO ad


23 told the truth '::ith rezard tih the.t l)&.rticular e-;;:pression.


He denied it upon this ver'J stand here. Evidently those


t~o men were not friends, never have been acting in col


lusi'on at any time for the purpos e of hurting the 1.fcHamaras
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1 or for any other purpose.


2 There is not a scintilla of evidence in this case


3 tha t lEr Lockvrood v.as ac ting in collusion ','Ii th p..arrin.g-


4 ton. No such claims have ever been made by evidence or


5 otherwise. And, in regard to th e character of l1r Lock-


6


7


8


9


10


11


wood, you must realize that Mr Lodbvood is an honest man,


and that he has told you what di d occur bebveen him and


the District Attorney, and that nothing occurred between


him and any other person, EXcept the District Attorney.


Vlas there any collusion between p.arrington and Franklin?


Franklin yas never tol d by Darro',"{ Yfher e th e money came


or something in substance like that, and Darrow replied,


the dictagraph conversation, he asked him this question,


"Did you ever tell Franklin about shoYring me this money?"


"Hever in Christ t s world did I. 1I Darrow had never told


You remember Earrington asked lfr Darrovr dO\"111 atfrom.


14


15


16


17 Franklin \'!.here th e money came from, and Franklin never


18 test ifi ed upon the stand t bat Darrow had so tol d him.
I


191m DARHOW: Your Eono r, I V2.nt toobj ec t t.nd take an €Xc ep-


20 tion. Franklin said that I stated I got it from Sam


21 Gompers.


22 THE COURT: Let the exception be noted.


23 j.·!R FORD: DarroVl never told Franklin he had got th e money


and }!arring ton were ac ting in collusion, if they ','lere


framing up somethiI'\3 by ',':hie h they e ould get 1Er Darro'w,


from Iveitmoe's bank in San Francisco. If Franklin
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the truth.


how does it come that Franklin did not corroborate r~r-


by saying that he made statements of that character. ITr


How easy it


'~ave me any money. DarroYI neverthat "Darrow nev er


to that time, he was protecting Darrow, and that he did


make statements along that line, although he had denied


sayiTh3 the precise things that were attributed to him, but


Franklin admits upon tae stand that up to that date, up


The defendants have attempted to impeach Franklin


NOY/, anot her thing. If Mr Franklin Y/ere in a plot to


destroy the defendants, the 1Ill"clJamaras, in that case, or


to injure this defendant, how does it come tmt for \veeks,


day after day, up lmtil the IFth day of January, the time


that he confessed to me in this case, up until that ~,y,


he had time after time and place after place, according to


the defendant's 0\711 witnesses in this case, he had said


he did admit he was protecting Darrow. If Franklin v/ere


in a plot to ruin Darrow, why did he protect him at that


rington on that point here on the stand?


entirely different fields, and cover it in a perfectly


natural yay that must convince you that they are telling


gave me a cent. Darrow is innocent of this charg e. "?


V/oul d have been to frame up testimony to say, "l\lr Darrow


told me he had got the money from San Francisco", or some


thing like tInt. But he didn't say it. The testimony of


Mr Franklin and the testimony of Mr Harrington cover:


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 time? The defendant himself has called yourattention


2 to the fact that for weeks after the arrest of Franklin


'3 the District Attorney had said, "Yfe have no evidence agains


which the indictments were returned by the grand jury.


had any evidence upon \7hich he could be indicted or tried


in this case until the 29th day of January, the date on


It took us weeks of patient investigation to gather tlis,. /'


!rei ther did they. The'J never


The first absolute, necessa~- thing to dothis court.


Darrow on that charge. If


material together, in order that he might be indicted for


the crime that he had committed, and prosecuted here in


'4


5


6


7


8


9


no
ill


:12 vas to malee Bert Franklin come through, before the case


13 would be sufficient or complete to present it to you.


:15


I '
23


·24


:25 I
:26 1
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1 do not mean to say that this case rests upon the testi-


2 mony of Bert Franklin alone. It does not. But Franklin ' s


3 testimony furnishes an explanation of all the circumstan


4' ces in this case, and there is no other explanation pos-


5 sible--all the circumstances of this C3.se except the story


6 told by Bert Franklin, through Bert Franklin here upon the


7 stand day after day, cross-examined by the most skillful


8 cross-examiners that this fair city can produce. You saw


9 him remain there unshaken in any esseIlltial detail of his


10 testimony i he told all the circullistances of each day with


11 a particularity of detail that would absolutely defy


fabrication. No man could nJake up .such a s tory upon the


13 stand here and fit it With the circumstances as they have


14 'fi t in this case i no rrlan could have defied the cross-


15 I exarninat ion wh ich he slnod on th is stand. 'rhe cour twill


. 16 instruct you that the test imony of an accomplice ought


17 to be viewed With distrust. The ordinary rule ic that a


18 Witness is presumed to speak the truth, and you must


.; 19 rely upon the tes timony of that wi tness un1 ess ther e is


'20 something in his attitude, his relatbn to the case, hic


21 manner of testifying, or the probability of his story


22 which destroys that presumption. That same distrust may


23 be repelled by the fact that he has .told a story tha't


is extremely probable, by a consideration of its relation


to the case, and all the circumstances in the case, by the


fact that he has been corroborated in detail after detail,
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1 as Franklin has in this case, and as 1 shall show you


2 before 1 conclude. That being the case, that distrust


.3 should have been absolutely removed, and you have a right


4 I to 'relieve that Bert Franklin has told the truth upon the


5


6


7


8


'9


10


11


:12


:13


14


--..
stand in every esse~~ia1 detail, as 1 am sure that you must


as men of ability, and your duty as jurors is to satisfy


your reason as men. What you believe as men beyond a rea


sonable doubt you must also believe as jurors beyond a


reasonable doubt.


While 1 am upon the sUbject of Franklin, you


remerr;ber that he test if ied he had met Mr. Darrow and 1M. Dav is


in:.~·.; his office onthe 14th day of January, and there had


discussed some proposition to deceive the District AttorneY'i


If Franklin were acting in collusion with the District


15 I Attorney, or with some interest inimical to the defense in


16 I tb is cas e, how was it that on the 14th day of January he


'17 plotted in that office to de ceive the Distr i ct Attorney?


18 How was it that he actually attempted to deceive the I:istric


n9 Attorney and was laughed at at the very inherent im-


20 probability of bis story? Hmv was it that he invented some


21 mysterious stranger whose name he did not know in order to


'22 exonerate :,!r. Darrow in this case, if he \'ler e in a plot to


"23 ruin Mr. Darrow, if he were in a plot to procure the convic-


24 tion of the defendants in the McNamara cases? How was it


that he attempted to deceive them upon those dates? Can


you explain it in any manner ey.cept th is, tha t he was trying
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1 to protect Mr. Darrow, and that he was loyal to ilir. Darrovl up


2 to ttat time? '1'hey have attempted to show that the story


3 that was concocted to deceive the District Attcnmey was


4 I really the truth, ani !they have ~roduced Shoeber upon the


5 stand with his myste~ious stranger. You will remember that


6 Mr. Shoeber testified before the grand jury i that he


7 admittad receiving Mr. Franklin up in the office, he thought


8 it was Tuesday morning, but after consideration he guessed


9 it was on Monday rrorning, and you have had here produced


10 upon tte stand ?lr Mayer who testified to the identical


11 circuTlstances testified to by Shoeber, and it must show,


12 if Mayer tells the truth, that Mayer was the man who


·13 Shoeber saw, and that he wa,v him on Monday.· A great deal


of the fact that he refreshed his recollection as to dates


your mind that it nlUS t have been Monday the 27 th day of


day of November, and there can be no possible doubt in


in various manners, but there is one thing that remains


I


I
on Monday I


the arrest I


I


I


I


I


in Mayer's testimony, and upon which he needs no recol1ec-


ticn at all, and that is that he had worked on ~aturday


day of November, and the Uonday referred to was the 27th


caB e you know that the Saturday night r eferr ed to was the


25th day of November, the Sunday referred to was the 26th


night and Sunday, and had reported to :;lr. Franklin


morning pr ~or t@ the pleas of guil ty, and pr ior to


of cross-examination was dir ected against i.1r. Mayer because


of Bert Franklin, and frorr the other circumstances in this


14


15


16


17


18


19


20


21


22


23


24


25


261


I
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1 November tha t Shoeber saw Mr. Mayer there, and saw Mr.


2 Franklin there. ~ftayer answers the description given by


3 Shoeber, a1 though Sljoeber, one of the lieutenants of the


4 I defense--private solider of the defense--refused in court


5 to identify him.


6 Mr. Mayer went up ther e Monday morning to get his


7 money, ani he went over afterwards to the off ice and gave


8 Mrs. Frankl in a receipt. She does not remember just when


9


LO


11


12


the receipt was given, but she said it was not made up for


the purposes of this case, it was made in the ordinary


course of business and was' int~nded to show the date on whic
. I


that sum was paid to Mayer by Mr. Franklin, and it absolutely


Anoth r


13 fixes the date in this case. Mrs. Franklin has never been


14 accused of any crime; Mrs. Franklin testified on this


15 I stand' + after her husband had received irr:muni ty auto-
I


16 matically--Mrs. Bert Franklin could not be prosecuted;


17 Mrs. Frmklinwas not gUilty of any crime. What motive


18 was there for Mrs. Franklin to falsify in this case?


19 thing: You remember tha t it was the influence of Mrs.


20 Fr ankl in that made Ber t Frankl in come through to the Dis-


21 tr iot At torney in th is cas e. You remember tha t according


22 to Franklin's own testimony, :iir. ~arrow and Mr. Davis were


23 willing to pay his fine and give hin; a sum of rLoney until


24 he could rehabilitate himself, but when he Vlent home to his


25 Wife and told her the circumstances of it, like the true


261 Woman that ahe was, she said: '. Bert, you can ta.ke your
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influenoe that oaused him finally to oome through and


And it was her


you oan do so, but 1 will not


if you believe that you ought to plead gUilty and


tell the truth to the District Attorney.


take one dollar of that oorrupt money.


let Darrow go, she said,


medioine if you want to, you oan cb what you think right as I


I
I


I
I


I
I I


I
Just a word, in passing, about the inherent prob-'j


a roanj


1


2


3


4


5


6


7


ii1r. Franklin, if


If an offer of that sort was rrade, what


he had been approached by a stranger, knowing that the Dis


trict Attorney was always starting something to keep the


I:


Why, coronion sense tells you tha t he would at t
I,


once report the c ircumstanoes to this defendant and receive i
Ihis adv-ioe in the rna tter • And if he recei ved it fron: some I
I


until after he had consulted with JI


all right 90 to do. And if he gO'
it fran: 80me th ird party, and Mr. narrow told him to do it, il:


ii,'and !II:-. Darrow aided and abetted and adised him and en-


ability of the story which he had told.


cour aged. him to do it, then ~!r. Darrow would be gui 1 ty whethe


would he do?


stranger, it would not be


!.ir. Darrow and knew it was....


14 did not know?


15


16


17


18


19


20


21


22


8


9


10


11


·12


13


23 he persona'ly gave the money to Franklin or not. And there


26


would be absolutely no necessity of Franklin claiming he ,.


got the money from ~:,. narrow personally. There is absolute11
no


ly/-...motive whatever for Mr. Franklin to falsify upon the
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1 stand and say he got it personally fron! Mr. ~rrow if he "


2 got it from somebody else, because if he did get it from \


4 took it. He never got it from an unknown s tr anger.


3


5


somebody else he certainly consulted this man before he


The defense in this case have shifted about


/.


6 from one base to another. One of the jurors in this case


7 made an innocent inquiry about the political situation in


8 this case. Knowing that all the defenses. they had sUb~


9 mitted were ur:satisfactory, they>,.>. '. irr.med iate1y


10 jumped at the bait. They ir:omediately tried to instil


11 into yotr minds the possibili ty that Bert Franklin had


12 acted for the pol it ical adversar ies 0 f Job Harr iman, and


13 this was the result of a politic3.l frameup in thiscity.


14 Let us see what are the circumstances in this case.


15 :~r. Fr'!-nklin has told upon the stand that Job Harriman--


16 that they had to wait for Job Harr iman to go to the vault


17 at half past eight. fie testified that Job Harriman came


18 into the office, saw 11r. Frankl in, we nt into 't'ro ad joining
ly


19 room, and that Mr. Barrow came out and imzre dia te/handed .


20 Fr ankl in ~4,000 and he Ie ft. You r emernber that after the


21 arrest of Franklin, up to the day of the pleas of gUilty,


22 you remember up ur.til the very hour that the votes were


23 counted in this city, that it was by no me,illS certain that


24 the socialists would not win out in this city. A vigorous


25 campaign was being waged by them at that time. \'Jas the


26 story as told by Frankl in upon the stand here ever made
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1 public during tha vigorous campaign?


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 'What better campaign material could there possibly have


2 been than to spring the story t hat Franklin has told upon


3 thestand at that time? If there wer was a necessity


4 I for manufactnrin,'i that story, it ".euld have been then, not


now. There is no campaign on at the present timeJ Mr Job


6 l-arrirnan is not a candidate for office. Job F..a.rriman ,


7 the man most vitally interested, says here 'upon the stand,


8 he says he never heard the circumstances as told by Frank-


9 lin h ere upon t re stand, he never heard it from th e lips of


10 anybody inimic~ to the defense in this case, inimical!


11 to the Soc ialists in thiscity, he never h m.rd it from


12 I the lips of anybody until he heard it from my l~ps in the


13 office of th e District AttOTIley th ree months afterwards,


14 'when he Vias called before the grand jury_ That v.as the


15 first time he had ever heard his name mixeR up by anybody_


16 Franklin had kept still all of the Isn t t the. t


17 the very best evidenc e that it v;as not a poli tical frame-


18 up? If the situation was framed for political purposes,


19 Why would Franklin come on here and manufacture it at


20 this time? It is not necessary to consider F..a.rriman guilty


21 in this case. Mr Darrow, for purposes of his own,


22 may have dec eived ].1r Franklin abont Harriman. furrow may


23


24


have ':'anted to make Franklin believe that Earriman was


interested for same reason, and he held off until Harri


man came to the offi-c e and handed the money to Franklin


at that time. It does not add any'thing to t h3 strength of
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1 the testimony here by implicating }fr Earriman. It is


2 possible to reconcile th e testimony about Earriman in


3 this case with t~e theory of innocence, as far as Earri-


4 man is concerned. It does not affect this case in any


5 way, shape or form, so far as th e gUil t 0 f this d efend-


6 ant is concerned. land you, I am not arguing tho. t- Har~


7 riman is innocent. I believe he is guilty. I believe the


8 circumstances in this case -- I do not know whether they


9 are sufficient to clarge him as an accomplice in this case,


10 but I believe, from the evidenc e in this case, he is an


11 accomplice in this case, but I am trying to show you at


12 this time that there is absolutely no motive today, as


13 far as th e purpo:ees of this case are concerned, for mix-


14 ing up the name of Job F..arriman. And why does Franklin do


15 it, if it is not true? The only answer is that it is part


16 I of the details of what occurred at that time, and that


17 with regard to this trc_nsaction Hr Franklin has told you


18 everything with the same multipliticy of detail that he.
I·


19 has told you everything else. If it had any effect at


20 all its only effect at this time could be to weaken the


21 testimony 0 f Mr Franklin,. because lJr Franklin woul d . well


22 know, and the District Attorney in this case ....'JOuld well


23 know t mtit: only furni shes all opportuni ty fo r anoth er


24 witness to come on the stand and contradict Franklin.


25 Bnt the thing was true. We had to i"..:uni sh th en the op-


26 portunity to let them contradict it if they desired.
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vs. J. 13. 1~rcNam.a.raii Hr Franklin went down to Thi rd


right there in tack. Was the bribe to ;:convictthe lIc-


would know fuat a ci~ctnnstance of that sort only furnish-


j l1!:"J in the case 0 f people vs. UcNamara, and that y.as


Or was he the tool of


Because -they as lavvyers


th e truth in that regard? Is he?


case; to convict the r~cHamaras? Mr Smith testified that


the $4000 was conditioned upon this fact, that he should


vote for a verdict of not guilty in th e case of People


additional. Mr Franklin went to Mr Smith out here at


Covina and offered him $4000 to sit as a juror in this


street and saw Guy Yonkin, took him into a saloon next


door and offered to give him $4000 if he would sit as a


ed an oppo rtuni ty for anoth er vIi tn ess to deny portions of


Franklin's story.


The circumstances of P~rriman, then, were not made pUb


lic. There is a motive for it now. Is Franklin telling


If it was a frame-up, the persons who were framing it


would have cut that out.


any political combination? I don't think I ought to ....'1aste


your ~ime further on t rat sUbj ect.


Now, there is another hypothesis: '~s Mr Franklin the


agent of the prosecution in this case? l'Tr Franklin


went to Mr Bain and offered to give him $400 and promised


to pay him $3600 more, and he sat in that very chair


Namaras? No, he was told to acquit them, and he wasntt


.going to get the money unless he did acquit. The :~3600


1


2


3


4'


5
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7


8


9


10
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conditioned upon one thing, that Yonkin should refuse to


convict and should vote not gUilty in the case of People


who is now dead, and offered him a bribe, and Undervrood


mid, !tHe vas m;y friend, and he coul dn' t hurt the prose


cution." THe offer,. to him "as for the purpose of vot-


1


2


3


4


5


6


vs. McHama ra. Mr Franklin ;'lent out to John Unde~vood~


7 Lng not guilty. Hr Franklin went out to Krueger at The


8


9


10


11


12


13


14.


15


16


17


18


19


Falms and offered him $4000 to' vot e not guilty.


Mr Franklin went to Locr;rood and offered him $4000, and


you have have had the money here, to vote not guilty.


Vlhy, isn't that th e most remarkable thing you ever


heard of in all your life to convict a defendant, to go


and bribe a juror to vot e not guiltr, and promis e them


money if they would vote not guilty. Can it be possible


that any rerson interested in the conviction of the l{c-


Hamaras would ever bribe th en to vote against convicting


them? As nr Appel would' say, a fifteen-year-old boy v!ould


know better than that.


Now, Mr Franklin furnished another opportunity for


20 contradiction upon t.his stand. He 'Said ';[hen he "Trent


21


22


23


24


dOVI11 and saw}'[r Kreuger trat Kreuger had told him that


Fran}:: Fowl er had been to see him. Frank Fowl er, the


railroad detec tive. Frank Fowler, whom the defense in


this case had characterized as one of our most eminent


members of the bar.· Frank FO'wler, vrhom, to use oneof


1fr Rog ers t Vernon arena terms -- Frank Fowler, conc erning
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1 whom Mr Rogers buncoed this court into sending a trans-


2 cript af the testimony to, and Frank Fowler came in this


3 court, and attempted to make a great hellabaloo to dec eive


4 you!?, entlemen of th e jury; make believe that he was


5 "ndienant and thereby avoid going onto t he stand.


6


7


8


9


10


11
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13


14
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19


20


21


22
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6 1 MR. APPEL _ Vi e take an except ion.


2 MR. FORD. He carne in here--


3 TEE COURT- Wait a minute.


4 MR. APPEL- We take an exception and ot'ject to the ren:arks


5 of counsel that Mr. Rogers here or any ene connected with the
,


6 defense ever buffaloed this court o~ buncoed this court.


7 THE COURT. The exception will be noted. Prodeed, Mr. Ford.


8 MR. APPEL· 1 think it is a reflection upon the court.


9 MR. FORD. Courts are somet in:es dece ived.


10 . THE COURT. ] think, however, it is a formal expression that


11 might be avoided by counsel.


12 e~R • FORD - Yeur Honor, 1 cannot avoid my duty to say what


13 1 believe to be the plain--


14 TPE COURT. It is the form of the expression, Mr. Ford.


15 MR. FORD --fatJts in this case. 'What explanation did Mr.


16 Fowler give 3.S to his visit to Mr. Krueger down there?


17 By the way, Mr. Krueger was an unwill ing wi tness. The testi-


18 mor"y wa;3 dragged reluctantly from tis lips upon the stand.


19 MR. Krugger was a man who had been prosecuted by the Dis-


20 tr ict At torney and had no love for the Dis tr ic t At torney •


21· y~. Krueger was not anxious to aid the Dis tr i ct Attorney in


22 any way, shape or form. Mr. Krugger told Franklinthat


23 Fowler had come to his place and laid out four rra tcbes


~ upon the floor, each match eymbolizing a thousand dollars;


25 four thousand dollars. How did it come that Fowler pre-


26 sented to ~~ Krueger the same identical proposition that had
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1 been presented by Mr. Franklin?


2 MR. DARROW· We want to take an exception.


3 MR- FORD. The only inference that can be drawn--


4 1m. DARROW· We take an exception to that. Krueger said


5 each ffiatch represented a dollar or ten do:lars; he didn't


6 say each match represented a thousand dollars; said he


7 didn't knOVI.


8 THE COURT. The objection and exception will be entered.


9 Pr oceed, Mr. Ford.


10 MR. FORD. Mre Krueger was an unwilling witness. He was


11 not going to aid anybody. Be had to admit to the four


12 matches proposition, and he understood at that time well


13 that those four matches symbolized $4,000, and perhaps


14 would have accepted it in th is case. 1 don 1 t want you


15' gentlemen to believe that we admire the character of Mr.


16 Krueger. All we are interested in is the truth of his


17 statement, and we believe the truth was forced out of him;


18 that is all 1 care about .Krueger.


19 How did Fowler happen to go down there? He


20 admits he saw Krueger down there on the 7th day of September


21 Be said he was interested ina witness in the case of


22 the rad.lroad; he was interested in a witn.'ess by the


23


24


25


26


name of Farr ieon; he didn't know his initials; he used


to live at Santa Mer-ica. He moved out to the Palms. Re


inquired of SOlI.e man down there if he didn't know him; he


had seen parr is. He went to the billiard hall and asked
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wealt.h-:lt'\Ow, there is another point inthis case. Whatev r


interests were alPout bribing these jurors or hired Mr.


Fr:mklin to bribe them, were not throwing their money away.


$~4000:' is not a sum thiit peopl e, no rna tter hO'N .. .' they


a'r e thr ow away lightly. If they paid each


7365


a man if he d idn I t know anything about \him. Never heard


of hirr. Fowler then went over to Krueger's and thought


perhaps Krueger might know something about him. He


couldn't give you any details whatever about this man


f1arr is. KIlUeger s aid the man might have I ived there, if he


did he 'moved away. 1 call to your a tten t ion also another


very significant fact, that was this: When Mr. Krueger


was upon the stand he was not asked if Fowler hadn't come to


see him in regard to this man Harris. No foundation was


ever laid for impeaching Krueger by Fowler's testimony.


'Probably in their hearts they re cognized they could not


impeach a yellow dog upon Fowler's teatinnny, and for that


reason did not lay the foundation, and the only reason they


produced Fowler in this court was they were afraid his


appearance would not be sufficient. They called your


attention, gentlemen of the jury, to the fact he was not


under SUbpoena then, and he should be put upon the stand,


so finally they did put him upon the stand. Gentlemen,


if you had a case would you hire this eminent lawyer of the


bar, Mr. Fowler, to handle your bus in.9ss for you? Would


1
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you trus~ him? If not, don,t trust his te8timony.
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man $500 as an ernest of good faith, that is a sum they


dor 1 t throwaway lightly. This money if given to a man


must have been given wi th some expectation that he would


relliain on the jury. How did they ever expect to retain


that man upon the jury unless the facts were told to Mr.


Darrow"l


Bain ~as a man whose interests were not parti


cularly in favor of the defendant. Lockwood was a man


whose opinions were not particularly in favor of the


defendant or the McNamaras. An examination in court of


either of these men might bring forth the fact that they


were hostile to ~be prosecution, and so they had to guard


agains t that. They had to f igur e an examination in son,e way


that would retain the br ibed persons upon the jury. How


could Franklin or any ot~r person behind him ever expect


to retain this man unless the facts were communicated to Mr.


Darrow in order that lAr. Darrow could act accordinglyt


Do you suppose they went out blindly bribing everybody and


taking chances on Darrow retaining them, or do you suppose,


like sensible men, they told Darrow the circumstances in


order that Darrow might make their money go wheI8 it would


do the most good and the best for them~


No·",r, this Chr iot ian anarchis t, Lincoln Steffens


took the stand and testified that he had first broached the


propos ition of letting J.3. plead guil ty and stopping all


ether prosecutions. That he first took up the SUbject
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vvith Mr. narrow on April 20th, Monday morning at breakfast.


That they had labored all that ~eek until saturday night


trying to get the authorities to accept tha~ situation.


;"lr. Steff ens say s that the Dis tr ict At torney at all times


insisted on both men pleading gUilty. He S3.ys that on


Thursday, Friday or Saturday night, he would not be particu


lar, but he knew it was before Sunday the 26th,' that the


Na tional ErDctors Associat ion and the in tereata in the eas t


would not consent to a plea of gUilty unless both men plead


gUilty, yet they were trying to act with the District At


torney to prevent the prosecution of both men and get him


to accept a plea of gUilty on the part of one man--


THE REPORTER. You S3.id April, Mr. Ford.


MR • FORD. I meant November. Is it pos sible that the


Dis tr ietAttorney or the lJa tional Erectors Assoc iation


would interfere with a plea of guilty by framing up somethi


on :vtr. Darrow at that tires?


Mind you, the testimony of Lincoln Steffens


that the National Erectors Association or the interests in


the east, who were interested ir- the prosecution of the


McNamaras, that those people knew prior to the end of t~~


week, or Sunday, November 26th" that ther 8 was a chane e


for both--a chance for at least J B McNamara to plead gUilty


T~e world at large wioh~ to know the facts; the world at


large would never be convinced of the facts if these men


had been sent to the gallows by reason of a jury verdict.
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ManE millions of people in the United States would have


felt that the eVidence, however strong, was a frameup, and


tha t theBe men were innocent, and it was desirable above


all things that they admit their guilt; that they confess


their guilt. Thatwas the thing that most of the world,


who were interested in the prosecution; that was the thing


that they were most vitally interested in, to convince the


rest of the world that these men were gUilty, and after the


defendants tremselves admitted it, is it likely that under


those circumstances they would frame up a job on Darrow?


Darrow was a criminal lawyer. Darrow had been a fighter


all his life. You have seen his powers here in court; If


they :(ramed up a proposition against Darrowwouldn 1 t they


knoVl that Darrow would fight all the harder? Wouldn' t they


know that any crime of that sort would prevent the very


thing that they wanted" a plea of gUilty.


As a matter of fact, gentlemen, the people in


the east had: absolutely nothing whatever to do With the


question of the plea of gUilty or otherwise. That w~s a


matter that was handled by the District Attorney of this


city regardless of any outside infibuense, as will appear


from the testimony of Lincoln Steffens hirrself.


Mp • APPEL. We object to the statement of the gentleman


here, that no interests nor no people intre east had any


interest inthe matter, and they had nothing to do with the


question of their allowing or rejecting the plea of gUilty,
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not under oath.


MR. FREDERICKS. That is a deduction drawn from the evidence


of the defense, that he was present on Sunday, one of the


The objection


to a f24ct contradicting


Proceed, Mr. Ford.


If Judge McNutt wer e al i ve they ',.~'
,/


1 don't want to hear from you ;111'. Freder icks •


what was testified to.


will be noted and the jury will bear in mind their admoni


tion and instruction in regard to their being the juiges of


on t~ground it is contrary to the evidence, and there


is no testimony to the contrary, o.nd 1 object to the


gentleman testifying to those facts before the jury while


THE COURT· 1 don't want any argument on the sUbject.


MR. FORD' Now, what is the next step, according to the


testimony of Lincoln Steffens? The man VIDO believes that


being an inference that JUdge McNutt, if he were alive,


men should not be prosecuted for mere murder. You heard


him say that on the stand. The man who believes that they
a


should go free because they were gUilty only of~social


crime. What did he say was the next step in the case, if


you can trust his testimony? He says that on Sunday, the


defendants were seen by him self and l'.~r. Darrow and a dead


ffian, Judge McNutt.


would have been a witness


would not testify that he was a pafty to the proceedings


on Sunday, but he is dead, and so they can nake any asser


ticns they please With regard to him.


MR. APPEL. Wai t a morr,ent--we object to that statement as
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1 meetings referred to in the testimony for the defense.


2 The Court. The ob jection wi 11 be no ted. Proceed, Mr. Ford.


3 MR· FORD. Mr. Steffens s aye tba t on Sunday they saw J J


4 McNamara and J B McNamara. That they talked to each one


5 separately, and each one was willing to plead guilty pro-


6 vided the other was saved, according to his own testimony,


7 on Sunday, J J was willing to plead gUilty only on the


8 condit~on that J Bsh9Uld be saved.


9 MR. APPEL. We object to that on tbe ground that that


10 is not the evidence and is contrary to the evidence.


11 MR. DARROW. Said his life should be safed.


12 THE COURT. The objection will be noted. The jury will


13 bear in mind that they ar e the judges of what the witnesses


14 testified to.


15 MR. APPEL. We object to his misstatement of the facts.


16 THE ooURT. The objection is noted.


17 MR FORD. Thedefense have an opportunity in this case to


18 argue the facts in this case. If they deny that thereim


19 a transcr ipt to support any facts concerning wh ich 1 have


20 argued, let them make them when they argueto you, and my


21 chief, Captain Fredericks, will re9.d you from the trans


22 cript, when he closes, the exact testimony on that point.


23 1 must hurry through; 1 haven't time to take up the refer


24 ences. T,et them deny each time and we I'l ill make a note


25 and it will be given to· you on the closing from the transcri


26 i teelf.
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1


2


3


At any rate, both were willing to plead gUilty.


J B--there can't be any contradiction abcut this--at one


time, the first time Steffens talked to them, each one
4


. was talke d to separately, each was willing to plead gUil ty


and save the cause of union labor. How J J could save


if the other could-be saved. Each wanted to save his brothe


somehow. Fe didn't remember hOW, but the proposition was


that the district attorney was willing to let J J take a


term, say, of 10 years, 3.nd to let J B take life.


MR. Davia and Mr. Darrow, according to this


It had crept into the discussion


the cause of union labor by pleading guilty himself I don't


know. He was an official. Certainly a plea of gUilty on


his part could not save union labor, but that is in the


testimony of Steffens. The point 1 am driving at, however,


is an entirely different one. :,~r. Steffens says that on


Monday they sent Mr. D9.V is, Cap tain Fr ader icks 'a fr iend,


to see Captain Fredericka and see what he would do on that


day, and that the Distr ict Attorney told Mr. Davis and Mr.


Davis reported back to Mr. Darrow that he was willing, on


vonday, touccept a plea of guilty from both defendants; he


was Willing that J B should take a life sentence and that
JJ


he was willing/should take a sentence, say, of 10 years.


lI.r. Steffens says that the District Attorney


hadagreed to that on Saturday, that being a week before,


because somehowthey had discussed that very proposition on


Sunday November 26th.
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testimony, called on the District Attorney again on


Wednesday, and the District Attorney told them on Wednesday


he was willing to let both defendants plead gUilty, to let


J J plead gUilty and take 10 years, say, or something like


that, and to let ,J. B plead guil ty and take life.


They had to furnish some excuse there. Steffens


realized and the defendants realized that there must be


aome otter condition made which would account for the


necessity of having a conference on Thanksgiving Day. That


was the fact that stared them in the face, the fact that


they had conferred all day long with J B McNamara, then


eo in order to get J B to confess and so they had to invent


a condition and they Baid that on Wednesday the District


Attorney insisted on both men pleading guilty at once, at


the same time, and that made it very hard for them to


account for the necessity of arguing aJlday on Thanks


giving day. But the point is this, gentlemen:~ The Dietric


Attorney, during the week preceding Sunday, knew that BaiD


had been bribed; he knew that Franklin had been bribed.


On Monday he knew that Loc~Nood had been approached by


Franklin and he knew that on Monday night, and later itwas


postponed until Tuesday, but at that time he thought that


on Monday night Bert Franklin would go out with Borne .. TIoney


to give it to :.ir. l.ockwood. He knew that a crime was about


to be corrmitted and yet he was willing, in the interests of


justice, in the interest of ending the expense of litiga-
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prosecuted.


aommi tted, and that mean t that Ber t Ftankl in could never be


to 609-0," and remember, ;·I~r. Steffens says Darrow the week


On Monday he was willing that that should be


done. That is the defendant's own testimony. There was


there mus t


tion involved inthe McN~ara trial, he was willing that


the crime contemplated by ~ert Franklin should never be


nothing, absolutely nothing to prevent the defendants on


Monday from putting in their plea of gUilty, if they desired


before had insisted that there must be secrecy;


be haste; we must do this hurriedly or there is somet~ing


liable to go wrong, yet on Mond:y" after this had been


consented to, Captain Fredericks, after Datts had made hio


last appeal, and. his direct appeal to the very man with
and


whom he had to deal,/had been turned down, and after they


1


2
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4


5


6


7


8


9


10


11
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14


15


16 realized there was no way to get anything, they realized
17


18


19


20


21


22


J J should plead gUilty, and according to their own testi


mony they were willing to plead gUilty, both of them,


although there was urgent need for haste,


they didn t do it. Davis never went back "to Fredericks,
that day and said "We will. accept yOlI terlr.s."


Her e is t he Dis tr ict At torney on ene s idt'7.,


23 Willing to forego the chance of capturing Franklin; willin~
24


that a crime, even though it was corr~itted, should go un-


25 PUnished, and yet they have the effrontery to stand here'


26 before you and to say th:it the District Attorney or Bome
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person in the prosecution who had the same knowledge that


the District Attorney had, who, if they had any interest,


would certainly not be throwing any stones inthe way of


the District Attorney, who would certainly not interfere


with the success of the negotiations for the plea of guilty


yet they have the effrontery to say that somebody else


put up a job to get Darrow, when they were perfectly


willing, the authorities were perfectly willing to prevent


even Franklin from getting himself in the snaare, in the


interest of the people of this county, that the expensive


litigation might be stopped, there could be a frameup by


someone; something that is not true; something that this


defendan t knows is not true, something, that Darrow, the


fi~hter, Darrow the gladiator of the court, would fight all


the harder; the man who knew the Dis tr ict Attorney always


started sorething to keep us busy. +s that explanation


plausible on the part of the defense, and is there any


reason for their 'making statements of that sort, or are


they trying to deceive you? Are they slipping from one


base to another to deceive you? If they are, gentlemen,


you should not trust them. You should be guided by your


common sense and the evidence in this case. You should not


be speCUlating for some evidenc~ upon which you might acqui


him. Now, here is another thing. Bert Franklin on the


27th day of November this year, by plea of guilty, announced


to the world that he had gone over to the prosecution.
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1 At that time the prosecution in open court asked the court


to be lenient with Franklin; announced to the world ~hat


that man might be punished.


luring men whom he never knew into evil ways, in order that


upon himself forever, placing this disgrace upon his


fardly. Do you imagine for one instant that if Bert


placing the stigma of jury bribingpleading 'guil ty,


Franklinwas to be a witness for the proseaution. There


was no longer any necessity of concealing the conned~ion


be tIlT een Fran kl in and the Distr iet At tor ney, if ther e was


any, and yet the District Attorney insisted on Franklin


in order that tbe man who. corrupted others, in order


that the man whose life and conduct and teachings were


Fr ankl in was in a fr ameup with the prosecut ion that he


would have aJlowed this stigma to be placed upon his name?


It is true that he was dealt With leniently. It is true


that he got more than he would have deserved otherwise.


It is true that he plead gUilty to a cr ime Which he com


mitted, and knowing that it was wrong and being himself


over the age of 21, he went into it with his eyes open


and 1 can say no word by way of defense of Franklin's


act in this matter, although Franklin was dealt With


leniently in order that justice might be accomplished
the


in this case; in order that/ man who corrupted Franklin,


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


26
the language just used by lvlr. Ford.


25
MR. DARROW. Wait anl0ment. IwiJl take an exception to
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upon his name?


If ;Vir. Franklin or !/ir. Harrington or anybody elae


Now, gentlemen, if.Mr. Franklin was the agent


this


Wouldn,t they have had


Frankl in want in for the purpose of getting


was in the prosecution's pay to get this defendant, why


could they not have managed to have witnesses present to


n~
THE COURT· Yes, sir, the exception wiJl be noted, proceed.


~m. FORD. The District Attorney and the jUdge realizing


the importance of this present litigation, dealt leniently


witU Franklin, but the fact remains that the stigma ·will
if


always be upon his name. Do you think" Fran,kl in was the


tool of the prosecution in this case, that if Franklin was


merely acting ,as a spy to trap Mr. narrow, tha t if


going into the Higgins BUilding?


the transacti0nB that had occurred away earlier in the game


at the very time these things were being done? Wouldn't


t~y, if they were clearing up anything, .had witnesses who


saw Ilir. Franklin going into the building--the Higgins


Euilding, wouldn' t they have had witness es who saw ;\(r. Darrow


of interests hostile to i\!r. Darrow, why was it tha t way


late in February they resorted to the imperfect device


of the dictagraph, wtia h, imperfect as it may have been,


theless something of which this defendant has been fear


fUlly afraid, and which hasserved its purpos e to indicate th


gUilt of this defendant.


defendant that he would allow this stigma to be placed


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







scanned by


73~
1 wi tnes8 es so they could ha1l,e corroboratedFr ankl in as to


2 these things? Wouldn-t they have had witnesses so tituated


3 tha t they could have seen Frankl in pass the money to White?


4 Wouldn't they have had a world of testimony that we have


5 riot intl:ie case'? Certainly, if people were framing" up some


6 thing and spedning thousands of dollars in that frame up,


7 throwing money around and promising money to everybody,


8 wouldn't they have hired men who would be present in an


9 advantageous poeition, and who could testify in this case,


10 and yet are not here? u
lsn t the very absence pf such


, 1


11 witnesses the best proof that there was no frame up'?
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1 Under these circumstances isn't it reasonable to sup


2 pose that this was the motive that actuated Franklin?


3 That Franklin saw there was no possible loop-hole for him


4 to escape, and that he Vias going to be convicted, that


5 there vas no chance for him vhatever. Davis had been


6 sent,according to Franklin's testimony, to the District


7 Attorney, and they had asked the District Attorney to let


8 Franklin plead gUilty, and to let him pay a fine of. ~~5000t


9 and go free, and say nothing about it, stop all matters.


10 Mr Davis himself admits that he ddld go to the District


11 Attorney's office. Mr Davis corroborates Franklin upon


12 that point, tlRt he di d go to the District Attorney's


13 offic e, and says t.!::la t he '.'as representing Franklin at that


14 time. Ur Davis says that awayback in the beg inning he


15 I knew t hat Franklin was innocent, and yet he wants Frank-


16 lin to plead guilty. Kno\ving he vas innoc ent, he wanted


17 him to plead guilty; that he had represented to Darrow


18 that Franklin \as innocent, and yet he admits he \~nt to


19 the District Attorney's office and tried to get a plea of


20


21
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. 23
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26


guilty accepted upon certain conditions. Do you believe


that yr Davis would permit an innocent client of his to


lllead guilty? Do you beli eve that Davis is that kind of


a lav,ryer?


Franklin has been abundantly corroborated in every de


tail. There is cver-J 'detail of corroboration as to \'mat·


occurred in those few days prior to the 14th day of
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1 January. Franklin realized he was up aqainst it.


2 He had heard Darrow say, when Franklin told him that th e


3 District Attorney-would never accept this wild-eyed


4 story about this unlmovm man, he had heard Darrow say,


5 "If you a re goi~~ to tell him about me, tell him about Job


6 P.arriman, too. II He went home and told his vnfe, and told


7 her about the circumstances. He consulted his friend,


8 an attorney, George Adams, and upon Adams' advice and upon


9 his wifets advice, but principally upon his wifets advice,


10 he determinoo to tell the truth to the District Attorney.


11 There .vas abundant evidence in this case· to lead the


12 District Attorney to believe Franklin woul d not tell th e


13 truth ~_ unl ess he toW it was Olaacance Darrow.


14 Another thing. Franklin knevr that the moment he took


15 his place upon this stand, the moment he started to tes-


16 tify upon this subject he v.oulc1 receive innnunity. Frank-


17 lin knew t:rat he could not be prosecuted for any matters


18 concerning which he gave testimony. Franklin knew that


19 the only prosecution possible after 'the first words had
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passed his lips, that th e only thing for which he could be


prosecuted, would be for perjlIlry in giving false testimony,
there,upon the stand. Franklin is shrewd enough, Frank-


lin is sharp enough, e.nd these defendants were advising
and


him, Darrow and ravis, ":he undoubtedly knE!\V that the


momen t he Yeas sworn, 'he \'10uld 'be innnune from any puni sh-


26 ment upon tmt SUbject; he knew that then he could tell
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1 the v{hole truth ivit~8bsolnte impl'~~ni ty; tha. t he could no t


2 be prosecuted excepting he perjured himself. There-


3 fore, when Franklin had started to give his testimony,


4 started out to admit that he had paid Locl~vood $4000,


5 he was there to . tell you any story he pleased about where


6 he got the money, EJ'"£cepti~l:S that if he told you a false-


7 hood, if he perjured himself, he vas liable to prosecu-


He knevr t fat the moment he started he was immune from


stand -- and I believed him -- that .he was absolutely


punishment, B.nd yet he Vfent on and told you the truth,


t ion on an offense whic h would st ill 'be puni shable by. a


greater punishment thail the one wbic h he had received.


He said here upon thetold you that Darrow vas gu~lty.


8


9


10


11
I


12


13


14 neutral; that Darrow had been his friend. He said here,


15 "I ahvays considered Darrow my friend, Cl.nd I say so yet.


16 to his face. He has always tree.ted ne right."


17 There is only one thing here, gentlemen, only one conclu


18 sion, and that is that Franklin ~as acting for Darrow,


19 that the only reason he had for bribing these men v.as


this case? They pro due e on e of the defendant's employes,


Nr Wolfe. They have Mr Wolfe, a Socialist of the Darrow


for Franklin. That ~as the only motive he had for act


ing in this case -- no other conclusion is possible.


now, what ansvrer do they. ..:; .!jive to the facts in
/


$4000 for th e juror and (pIOOO
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for the ~~1000 he got in each case.


aside for ~ach juror


4~5000 "rere laid
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type ~ Wolfe tc.kes the stand and says that he came do\'m


that morning, that he had been with],'cr Darrow on that


morning. lJr Wolfe- says that he knows he came dovm that


morning, "because that was his custom to come dovm at 8


0'cloc1<:; that is, to lmve on the 8 o'clock car, a.nd to ar-


rive here at 8 :30. .. -:" He remembers that specifically,


because that ~as his custom. Later on, when he vas cor


ne red, a,nd he saw t 1Rt custom yas not going to be enough,


he could remember positively, a,nel he made the d irec t posi


tive statement that he v.as there at 8 o'clock, a.nd re


membered distinctly that it v~s 8 o'clock. He remembered


then as to at ransaction of that day. Conductors, one


of vmom v~s an admirer of Wolfe, a Socialist and an admir


er of Wolfe, take the stand. They don't even know what


they are called here for -- they think it is something


about an accident, 'but they take the stand -and testify that


Wolfe \'JaS vrhat is knovm among street car men as a late


traveler, that he always carne on later cars, and the man


vrho ran on the 8 o'clock car said that Wolfe took his car


only about once in a week. Yet Wolfe tries to deceive


you,v;entlemen of the jury, to make you believe ar.hat story


and t ells you that it ",as hi s costom to c arne down on the


eight o'clock car. He forgot that he vms a candidate for


the council at that time, he forgot that he vas probably


known, t.ha t he vias krio'"n to most of th e people vrho ride


in on those cars. He forgot that thEy had seen his pic-
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1 ture" foItSot that they would be able to identify him,


2 that they would remember him. P.e forgot that he ~as one


3 of these distinguished sort of fellows, that hevas a


4 candidate for office, and that they remembered him. Mr


5 Wolfe testifies on the stand that he spent half an hour,


6 nearly, in talking 'with }.{r Darrow about the political


7 situation. They talked about the alliance between the


8 Good Government people and the liIluor interests, just


9 the same as Fawley and r.:arriman were talking, over the


10 same situation a few bl9Cks avmy in the political head


11 quarters. All of them talking over the situation of the


12 alliance of the Good Government people and the liquor


13 interests. It ~ in the testimony that there \as this


Wolfe's testimony does he give you his ideas on that sub-


remarkable coincidenc e, that these peopl e in both plac es


were conversing about the alliance between th e liquor


ject, and the probability ~as he didn't talk with Al Levy


following the same process of reasoning that Mr Eawley


adopted to come to the same conclusion, that there ~as


an alliance between the Good Government people and the


liquor people, because he had never h €B.rd it from ei t her


nowhere in


I vRnt to talk aboutr.:a~ley'sto t~.at in just a moment.


side, so he concluded it must be true.


Do you beliwethe story,of Wolfe, under those circum


stances? There is another point involired, B,nd I vril;L come


interests and the GOod Government people.
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1 test imony fi rst. P..awley testifies that he saw Job


2 P.arrims,n at 8:30 in the morning coming out of the vault


3 of the German-American Savi~~s Bank at Fourth and


4 Spring stre ets. P.arriman t estififJs he ViaS dovm t here at


5 8:30. They t.alked three or four minutes on the corner


6 of Fourth and Spring. That vrould make it about 8:40. Mr


7 P~wley says that p~rriman v~lked dovm Fourth street to-


8 wards the headquarters t re~e. Ur Earriman says he got


9 in his IP.achine and went to his office. At any rate, we


10 know he was in his office, from the testimony of Franklin,


11 and from the testimony of Mr Russell. P~wley says that


14 walk o.cross the street, v.ait for the elevator, a.nd get


15 up to his room, he VJas there about 8:45. He said he had


16 a conversation the night before vlith Al LevY, that there


17 was ~.n allianc e betvreen th e Good Goverr:rnent fore as a.nd


18 the liquor people, that he found it out from the Tribune


19 editorial. Now, do you want me to read that editorial


'20 agcdn to you? I don't think you do, 1:(9:tt I will read it
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if any juror desires me to do so.But there is not a single


reference in that editorial that bears the construction


t.hat he put upon it, not a single reference, and Wolfe


said he did not have a conversation y;i th them the night be
after


fore. BIt, be t l'.at as it may, ::.,::, he had been
It


minut.es with this important ne';/s, he v.'B.lks over to the
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1 Soc ie.list headquarter's to get JEr Harriman and


7384
1


discuss i~


2 wi th '!hem: it took him 5 or 10 minutes toc;et there;


3 5 minutes; 8.ssuming that he got trere in 5 minutes. That


4' made it 5 minutes past 9 when he arrived at the Social-


5 ist headquarters. Vhat happEned there? The doorkeeper


6 told him tmt he Vlould go and see if Ur Earriman \'.as in.·


7 He returned and said Mr Harriman vras engaged in a con-


8 ference, s,nd tmt he vrould have to V'Jait. And he said he


9 sat dovm and waited 10 or 15 minutes. That made it 10


10 or 15 minut.es past 9 before he saw Harriman. They then


11 discussed. it. Wolfe says they discussed it 5 minutes.


12 That made it 9 :20. And then th Ey discussed. the liquor


13 question and. the allia,nc e, the very qa estion t hat Wolfe


14 and Darrow were discussing dov-n a t the other p18.c e, and


15 F..arriman se.id: You ought to see lEr Darrow about tmt;


16 Ur Darrow is from Chicago and ..,.,ill probalJlyknow ~.()m e-


17 thing about the political situation in Los Angeles. Hr


18 Darrow is enga.ged in the trial of an important case,


19 vrhich will probably consume much of his time, and. he will


20


21


22


23


24


25


probalJly be able to explain it. 'I'.h a.t, is 9: 20. So he


26 impanel th e j l1ry, s' few minut. es past 9, and Wolfe says
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1 Darrow left the office before 9 o'clock. ~~o is a liar?


2 Are these vatnesses who told about the reputation of llr


3 P.awley upon the stand, vlhen they ::aid it 'tJaS bad for


4 I truth, honesty Elr integrity -- are thev lying, or is P.aw


5 ley lyi~~? Remember there is another thi!~ in that very


6 incident of that telephone conversation: Franklin says


7 that Darrow had picked up the phone and telephoned" to some


8 place, pres~unably headquarters -- that ~as not testified


9 to -- but they felt right there that they must not let


10 Darrow be in connnunication wi th the socialist headquarters


111 because that WOUld, in a measure, corroborate Franlclin's


12 testimony, and for. that reason, P..awley y!ent back to his of


13 fice. They did not want to corroborate Franklin. That


14 is the reason t ;-. . ..:'."" w e had Hawley go back to ~;.".::


15 his ·office instead qf tl1at place under an appointment.


16 There is another thing. Early in this case, time


17 after time, the defendant realized that ~hen he ~Bnt dovm


18 there to Ylatch his monEW, to ',',atch Bert Franklin, as


19 Bert Franklinyas v.atching VJhite, he realized that the cir-


20 cumstance of his being down there nas something indicating


21 guilt, that in connection \7ith th e other circumstances


22 of his case, ....'as damning a..gainst him, and he had to give


You have heard him interrupt his cauns el time after time,


and yet you heard him charge in the beginning, time after


time, that somebody from the District Attornev's office,


an explanation. N0w, he is an attorney in this case.
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1 in order to l'uin Darrow, had had him come dovm there by


2 a telephone call t and tm t yas rei terated time and


3 again, up until t.he 9th of July.


4 HR DARROW: I obj ec t to t:rat and tak e an e::c ept ion.


5 Nobodyever said that at &,ny time.


down there to hold a conference about the liquor ques-


ought to have known that he ",as going to explain his pre-


he was the man WID had telephoned, and he knew-- or,


a circumstances, in order that they ~eht manufacture


You remember v!hetlier HI' Hoge::.'s said ttat


sence by being upon the street near 9 o'clock, hei~s goi~~


evidence a.gainst thisdefendant, and yet, this defendant


kney! t tat lir Eawley was coming on the stand to testify that


in the presence of this defendant in this court or not.


That somebody frem the Listrict Attorney's office had


lured Mr Darrow dO'lr"JIl there in order that they might create


tion, the alliance of the liquor people with the Good


GOVernment people, towards 9 o'clock in the morning, when
was


it was his business to be in court. Be always~in court


wh En the jury YfaS bei~g selected t and as soon ES Franklin


HR FORD:6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21 ",as 8.rrested he s tarted,back to court t.ecause it VIas


22


23


24


25


time that he be in court. The incident of Franklin's


a.rrest did not affect him in the slightest degree; it


did not change his purposes at all. He just simplY"·-ent


back to court because"it'.'Rs his business to be in court.


26 The incident of Franklin's arrest~ . did not "
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he would be down -there and meet .rob ~rriman cmd the


].~r Darrow,why didn't he go on to Socic:,list headquarters.


It the proposition of being. in court that mOTI1ing at 9


o'clock Vias the most important business that he had, why


did he tell his anonymous telephone correspondent that


If that v.~s of no importance to1


2


3


4'


5


6


71


occupy a moment of time.


anoynmous pelephone correspondent? That vas almost


7387


8 half past 9, Wolfe says. Why didn't he come straight


9 up here to court? Another thing, l{r Darrow says that


10 when he saw Franklin arrested by l"'r Brmvue, tlR t he Imew


11 who Mr Bro.....vne v.as; he knew he ......as an attache of the Dis-


12 trict Attorney's office, knew he vas employed by the Dis-


"13 trict Attorney as a· detective; he knew tm.t the District


14 Attorney was always starting something before the grand


15 jury; he did not lmow t latFranklin had conunitted any


16 crime, 8.nd did not lmow why Brovme had arrested Franklin;


17 all he lme\"'f vas that Brovme said: don't speak to him.


18 Bert Franklin says that the defendant whispered to him:


19 lIlLook out; 1" Bert, they are onto you, 0 r something like


ant denies that he said a ....:ord. The defendant admits tffit I
Bro'.me csaid; don't speak to him; don't speak to' his I
Employe, the chief investigator. And this train Ed 1 avJY er , 'I


this trained fighter; this man v;rho had for yEars and years 'I


been in (Nery celebra.ted case in Yihich labor ....jas involved,


I


he thought it was: Bert, they are onto you.


20


21


22


23


24


25


26


that. He di d not rerlerlber just exac tly Yfhatit vas, but


The defend-
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1


2


3


4'


5


6


7


8


9


10


11


12


13


14


151


been in bad fights, figlding all his life, not knowing


of 8.nything vlrong that Mr Franklin had done, !movlfing


that Bert Franklin was his chi e.f employe, calmly-- or,


tamely, rather, submits to the order of a mere attache of


the District Attorney's office. If he':'ere innocent) if


he really believed the District Attorneyvas always,


starting something Uto keep us busy", if he really di d


not know of any reason why Franklin should be arrested,


would he be stunned? Would surprise be the vlord to use?


Gentlemen, you know right there that if Darrow was the


innocent man that he claims he v~s, that when he saw his


employe, Bert Franklin, arrested, he would have walked up


to frowne and said, what are you going vIith this man?


V,'11a t sort ofchinanigans are you t rying again? Is this


some more of your el~and Jury aactics? He v.Quld have never


answer -- there '.'Jere no catch qu estions; there V,'8re no


over. He !me;v that his presence down there was C? gUilty


circumstance. He !mew he had been caught wi th the goods


some questions to '!,hic h he could have given a direct


Asked


Ah, he v~nted time to think itthis man arrested for?


Yfitness stand right here oncross-examination.


tricks; simply straight inquiries about the facts in this


on, a.nd he wanted time to reply, just as he took it on the


let him go. He Vlould have said right there: what is16


17


18


19


20


21


22


23


24


25 case -- and yet, "?fhen he wanted time all the time to


26 figure out his answer.· And so here he '!;anted time to
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1


1 think about the situation, and he tamely submitted to


2 Brovme's comrI1an.t. Then v,bat did he do? As soon as he had


3 recovered from this stunning blow, as soon as he had re-


4' dovered his equinirnity, did he rnshafter Brovme and


5 find out what the trouble was? You remember when we


6 came to tP..at point he was talking about the importance of


7 his being in court that morning. He t hO'l.1g ht that was a


8 mattel' of some importance to the District Attorney, and he


9 thought the District Attorney vas belittling the import-


10 ance of him being in court, 2nd so "whenth e question vas


11 asked him: was your meeting v,i. t h BrO\'me near the P.all 0 f


Reco Ids pu rely accidental?


He vas on his yay to court,and bad no inter-


12


13


14


cidental.


est in Franklin.


he said, it was purelyac-


He di d not rush after him to find out


15 what \vas the matter. He was on his way to court. Yet


16 he said the conversation that did occur was SUbstantially


17 true as related by Bro\v.ne. What was that conversation?


18 :!cr Darrow, 'with all his cleverness, slipped a cog here.


AttornEY, knowing tlRt the District Attorney':as starting


on Franklin street betvreen Sprin,g and :Hew High, and
II


I turnedhe said: 1!y God, BrO\'me, \mat is all of this?


to him and said, bribery. He mi d, isn't there anything


that can be done? This is terrible."


thing that can be done?"


19


20


21


22


23


24


25


26


13ro\'41e says t rat Darrow


Knowing that BrO\vrie


volume 22, page 1661, saw him


"Isn,t there any-


was an agent of the District
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1


73fc
something always just "to keep us busy", he immediately


2 accepts the word of Bro'v"lIlethat t his is true, and he


3 scdd, "Hy GOd, this is terrible." "r sn t t there an,y-


4 t bing that can be done?" If he were an hon oot man, if


5 he did not know tlat Franklin vIas gUilty of this crime,
him


6 if he v,as not the man who had given the money and led him,.
7 into this trouble, is that \vlathe would have said? Is


He would have said: what are you trying to do here?


Did Dafrow then deny t mt he had hired Franklin to do


anything you c an do. I said: I cannot do anything.


don t t know a f anything that can be done. You will have


A


And :Brown repli ed: I


So he said: isn't there


Then occurs the most signi:::'icanted it to be done."


to s ee Captain Fredericks.


the presence of this audience.


thing. ]3rovme said: Darrow, you ought to have had better


sense than t a hire a man like t his to do that work.


that what the trained lawyer, "/ho has fou3ht here day


Darrow then said: if r had knovm this ",as going to happen,


r \'Jou:B never have allowed it to have been done.


have used languag e t mt I cannot, probably, rep et in


weak ex:plan8. tion, a \".eak admi ssion right there that Frank


lin was probably guilty, but he vmnted to deny that he


had any connection vtith it, and he did not-want to say too


much a bout it, and so he says: "I would n ever have alloYr-


This is some more of your grand jury stunts, and woul d


after day in this count, -would have said at that time?


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


261


I
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1 that work? Do they say: I never hi red him to c ommi t


bribery; I never hired him to commit crime?2


3 you insinuating a~ainst me? You notic e hoY! quick he


4 I is here to take us up on any insinuations. Did he then,


5 when he did not have time to think, when his conscienc e


6 \~s hurting him, when fear y~s uppermost in his heart, when


7 he ""laS guilty, did he then stand up as an honest !nan and


8 say: vrhat do you mEan? I never hi red Franklin to do any-


9 thing like t rat. }To, this is his reply ;he realizes then


10


11


12 I


13


14


that Brovnle ~as charging him, Darrow, with having hired


Franklin to do this work, and. his only statement was in


reply: this is terrible. Brovnle said: you ol~ht to know


Franklin; and he said. Franklin came to me very highly


rec ommended 'by l~r l./!cCormick an doth ers •. Brovrne said:


15 lir Darrow, I don,t know ~rhat I can do. And Darrow re-


16 plied: my God, BrQi'rne, this is terrible. You do the best


17 you can do for us and. I 'Nill take care 0 f you. Darrov7


18


19


20


21


22


23


24


25


26


~ys that conversation is all right, and that is sU'b-


stantially true as given by Broyme at that time, and. the


only thing he could think of after Bro~ne had. said: you


ol~ght to have better sense than to hi re a man like Frank-


lin to do .this kind of ':'Iork -- the only thing he could.


.'- think of vras: Brovme, can't you please do something


for us and. I \'Jill take care of you. TT'Jing to corrupt


Bll70wne right there, as he had. done vii t h wery-body el s e


with whom he came in contact, to solicit their help and.
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1 appealil16 to th€drsense of cupidity, promising to do some


2 thine, that he ~ould take ca re of him.


3 THE COUIIT: We ~~ll take the afternoon recess at this


4' time, Mr FOrd. Gentlemen, b ear in mind the usual admo-


5 nition. Take a rece13'S for 15 minutes.


6 TEE COURI.': (After recess.) You may proceed, Ur Ford.


7 j,fR ]'(D)RB.: Mr ])arrow knew when he ""vas talking arOlUld that


8 Franklin had always been faithful to him. Ur Darrovl kn ew


9 that Franklin's every report upon jurors \vas correct, from


10 th e standpoint of the defense in that case. Ee has not


11 brought forward one lU1t~2e report. J}[r Da::'row Imew tlRt


12 Franklin had bribed min, and tlRt :Eain was upon the jur;y-.


13 l![r Darrow knew that he had given a ch~k on the 6th of


14 October to Franklin, that Franklin bad paid $500 of that


15 money to Mrs Bain.


16 IEHDAREOVl: I.want totakeanffi:ception to that -- to the


17 statement that the check ··..ras given on the 6th. of october.


18 HR FREDERICES: That is. the testimony of Franklin.


19 l':TR J!"ORD: Darro\~:: .. had dated the check the 4th of october.


20 Darrow knew on Friday, the 6th of october, yri-en he actually


21 did give the c !wck, that Franklin vfould need some money"


22 the n 8"«:t day to pay the invesiga tors who v:ere in his em-


23


24


ploy, and it vas probably not convenient for him to go


to the vaul t ·-.here he had the monErJ that he had got dovm


from San Francisco, or perhaps it had not yet been brought


At any ate, it was not convenient to get it, and


I
I I
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1 he felt that the $1000 check would cover the ~)500 pay-


2 ment, and he Save him the c heck, but with the. c rooked-


3 ness of evil minds he decided to d at e it the 4th of Oc tob-


4 ere It may have been dated accidently the 4th of octOber,


5 but my-belief is he dat.ed it purposely the 4th of october,


6 in order to cast some discredit upon the testimony of


7 Franklin should it ever came to light that the sum


8 of $500 v~s going to Bain on the 6th of october. Franl~


9 lin would not have carri ed tha t check for two days. Frank-


check on the 4th of october, he would have gone and cash-


from the evidence in this case, had received tlRt _


10


11


12


lin did not expect to be trapped with it. If Franklin,


13 ed it on the4th of October. That is his testimollY, and


14 there is no reason for Franklin lying upon t hat point.


that the money was paid before the conversation vas had


fendant, having procured the cl-eck, and noticing that it


vas dated the 4th of octOber, produces it here to show


Mr Frany~in testified


~nen he picked up that


check, Why, he remembered that he dated it a day prior to


his conversation about Eain, that he had dated it two


days before the 6th of October, and a day before the


c omrersa tion about Eain, a.nd so he .lproduc es it here


wi th Bert :Franklin ab ont Ba in.


tha t the day before the ch ~k was given, that he had talked


VIi th :Darrow, which '....ould be the 6hh of Oc tober, about Bain.,


that it ,as about time to go out and see Eain; and the de-


But here is the point, gentlemen.15


16


17


18


19


20


21


22


23


24
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1 here ',yith the intent to deceive you. But you know that


2 Franklin ,'as not paying out his own money to Urs Bain


3 Franklin \~S in that business solely


4 for the money tIE. t was in it, he was not P8¥i:Qg out money


5 from his OVfll pocket. He V~S not usi~~ this money for


6 this purpose unless he had been directed so to do by Dar-


7 row.


8 Now, Darrow said that after he met Brovflle it was im-


9 portant that he should go to the jury room; and he got


10 there a few minutes after the court had started in on


11 the jury; that it vIas very important that he should be


12 there all the time, he started in to do the '.,'10 rk he had


13 B..lv.rays been doing, on ttat day. 1[1' DarroVl knG/lr trat the


14 District Attorney yas alvays bringing something before the


15 grand jnry; t rat the Di strict Attorney Y/as al\'aYs doil~


16 something to hinder him; t. Mr Darrow knew that his


17 agent and employe in the jury business, 1fr Franklin, had


18 been charged ....·rith bribery. Novr, "mat did he do '<'lhen he


19 went to the court room? What wcn1d an hon ESt lawyer have


20 done? An honest la\vyer would have said, nYour Honor, I


21


22


23


desi re tIE. t the jury be excused in ol"'der tll at I ma.y pI' Go- "


sent to your Honor something that has just transpired. our,


chief detective has been arrested by the District Attorney


24 on a c hare e of bribery. I d'on, t knovl ",7heth €I' t ra t charge


2~
v be true or not, but this I do know, that if it is true,


26 that the attorneys for the d efena e have had nothing to do
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1


2


3


wi th it, and '.ve don't want our case, the case of the
to


People 0 f th~ stat e 0 f California il'ersus }~cNamara,?e pre-


judiced in any maimer by these tactics. i.,'fe demand an


4 immediate investigation of these charges, and if these


5 charg es are true, .vre desi re to be pure ed of them, in order


6 that our clients' interest may not suffer. If, on the


7 other hand, your Honor, if these crnrges are not true,


8 ~e \~.nt the District Attorney cited into court for con.


9 tempt of court. This is but one of a series of acts


10 of the District Attorney which have been l1appeniYB con-


11 cernirg us thro~hollt this case. Ee h.s brow; ht Behm be-


12


13


fore the grand jury, he has brought p.arrington before the


grand jury. Now, he charges our chief investigator with


14 bribery. We desire that all tho"se charges be investi-


15 .:sa ted a tone e. II


16


17


18


19


20


21


22


23


24


25


26


Did he do that? No, he calmly slipped the word to


Davis to go over to the jail and see Franklin. He quiet-


ly wrote out a c heck to Davis for bail money. Ee v:ant ed


to conceal his o~n connection with it. When the reporters


visited him, he didn't have the courage to say anything


to them. He said, "I will have to think it over, II and he


didn't give thEIl1 an~l statement of the affair until 6


o'clock that night.


UR APPEL: We obj ec t to t m t and take exc ept ion to that


remark. There is no ~i dene e


1m DARROW: I said I didn't remember '.-fhen the reporters
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1


1 spoke to me first.


2 THE COURT: Coupsel has a right to his EXception. He has


3 taken it.


4 11ln APPEL: We take exception ~d assign the conduct of the


'5 District Attorney ,in making that statement, not justi-


6 fied by the evidenc e, as error.


7 TID~ COURT: The obj ection is noted.


8 MR FORD: Mr Darrow \~S guilty. That is the reason he


did see the District Attorney on Tuesday, the same day,


about the noon hour, perhaps a little later, and wanted


the charge to be filed in order that he might put up bail


did not act as an honest lavvyer would act.


You know me and you can talk 7!i t h me.


9


10


11\
12 I
13


14


15


money.


"Fred ,


IJtr Davis


He didn't go to the District Attorney and sGY,
I ,


you know you and I have been friends for years.


I will tell you


16 that Bert Franldin is not guilty of this offense. We


17 would not allow a thing of that sort to be done. There


18 is no motive for it being done. You kno""" we have agreed


19


20


21


to let these men plead guilty, and J" .B'... is willing to


plead guilty if we 1 et them, and I don t t t mnk you


have got the goods on J" .J". lvfc1Tamara, and we \von ttl et


22 J". J". JJc1Tamara plead guilty. There i's no reason 'lIlly


':[e should bribe the jury, why Franklin should bribe


the! jury. There is some terrible mistake -- you are doing


. 'VlrOne, or else you have allowed somebody to frame up


something on you. 11 lifo, he said, "Vlhen are you .?;oing to
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1 fil e tree omplaint, and how roue h bail are you going to


2 ask?" Ee went back to Darrow and got the money and


3 put it up.


4 Again, Mrs Franklin telephoned to Iarrow. She got


5 him personally on the phone. She kne'll her husband had


6 been working for this defendant. She v,as Bert Frank-


7 lin's dearest and nEarest friend, his wife, and she immed-


8 iately phoned to Mr furrow, and she says, "I "",ant my hUs-


9 band. I vantto see him right away."


101m DARROY/: Ttat isn't Vir-at she said at all.


11 MR FORD: Words in substance to that effect. If I v,ant to


12 see him right aYray. I want to get him out of jail. n


13 Darrow "Says, "Go over to ~age's office. Go over to


14 Gag e 's 0 ffic e. II }flr Daatro'a "J/as proposing to d e~end Bert


15 Franklin. 1fr Darro'li says, lin-feet me at Gage's office."


16 lTr Iarrovi says upon the stand that he didn't hire Gage


17 for that purpose, and he qualified it in a v~y. Gage


18 vas hired for seme purpose -- I don't know what it ViaS,


19 unless for some event like this, in the event of some


20 proposition like this. At any rate, he said, "Go to


21 Gage's office." And then Joe Scott says to Mrs Franklin,


22 as soon as he met her, he says, Iflfrs Franklin, Gag e is


23 an old-fashioned lawyer; you must speak to him personally.


24 It is all right. It is all right, but you must retain


If:r;';"rs Franklin, Gag e is' an old-fashioned la\vyer. You must26


him p .ersonally. II Davis on the way from the jail says,.


I


I·
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to connect him with Franklin.


They come forward with a new defense in this court.


such circumstances. Ee vanted to conceal wery little


iota, every little scintilla of evidence that ","ould tend


After all other defenses have fallen. dmID, they bring


fonvard a new defense, -- state of mind, and lack of


motive. How much credit is testimony of that kind 'worth?


You lmow the motive which has been shown here. You blOW


7398
1beenShe hadI t is all rig ht'. II


Because his gUilty conscience feared to let oneWhy?


retain him personally.


directed to go there by this defendant. She lmew that this


defendant -?cas employing Gag e, and that he would be res


ponsible, for th e emploYment of Gag e; but they want ed to


conceal the fact that ur Darrov{ had hi red Gac;e. They


v~nted to make it appar that M~s Franklin hired Gage.


They wanted to protect this defendant in wery way, shape or


form from any connection vdth Franklin.


little circumstance be added to the great mass of cir


cumstances already existing in this case. He vas a coward.


He was afraid of himself. The man woo could stand up and


fight for others, when he had,no personal interest in it,


the man who could show his bravery in battles for others,


v~s cowed by his ovm gUilt, and he did not dare -- he did


not lmow how to act like an honest man would act under


1


2


3


4


5


6


7


8


9


10


111
12


13


14


15


16


17


18


19


20


21


22


23


24


th e admiss ions vfhic h "he makes are strong evi denc e against25


26 him. Ylhy should not EVidence of his own acts and d eclara-
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ure testimony of tmt character.


Suppose 1" conceive a grUdge against a man, and I


is a reason, gentlemen. There is a reason why they
and the


should not be, ' reason' is that it is so easy to manufact-, .


1


2


3


4'


5


tions in his ovm favor; be entitled to weight?


7399


There


6 intend to murder that man, to kill him. I have been of-


7 fended, an d I desire to have my rev eng e. How easy it is


8 for me togo out and tell werybody how much I admire that


9 man, what great friends ~~ are, what a debt of gratitude


10 tov~rd him I feel; and then slip up in the dark some night


11 and kill him. If I am suspected of having done that E:.Ct,


12 why, ~ can bring Tom and -Dick and :Earry to whom I have ex


13 pressed my feelings, and produce it as showing my state of


14 mind. I can sho'w by these yli tnesses, who will be hon est,


15 and disinterested people, tmt I have made these declara-
I


16 tions about how I loved that man"and'whJ;' it is impossible


17 for me to have had any motive to kill him. Testimony of


18 tho. t sort is not c redible. EOV/, here is anoth er Eason


191m APPEL: Wai t a minute. v.e object to his saying to the


20 jury that he could introduce any such evidence as evidence


TEE COURT: The objection will be noted. Proceed.


could do such a t bing as that, that th e court would per


mit such evidence as that, there not Leing any such
/


evidenc e indicated by ~,'c him in his a rgument as having


been admitted here in'this case.


21


22


, 23


24
1


251


26 !


to show lack of motive. 1Ye obj ect to his saying that he
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1 ]~R FORD: Here is anoth er pOlint. The' very man .,-mom


2 I desire to inj ure, the very man 'fmO se Ii fe I desire to


3 take, will be disarmed by these expressions on my part.


4 I He "youl d not 'be on his guard against me. It may be that


5 the disagreement 'if-e have had is unknoym, to any person but


6 ourselves. It may be that my malice towards him is


7 nnknmm even to him. Eut my protestations of good feeling,


8 towards him will completely, disarm him, and will mabl e


9 I me to approach him where I can commit the deed without
I


10 detection.


11 The circumstances in this case show that the District


12 Attorney had good reason to suspect :nJr Darrow. }1'r Darrow


'was vatching his every move. And thm ~'/hen Lincoln Stef-


knevr that the District Attorney vas on the job' all the


fens said, If I beli we t hat we can get up a plea,', of guilty


for :r. B. l~clTamara, and allovv him to escape -"vi t h his


life, IfDarrovl didn't think much 0 f th e proposi,tion, but


he thought "well, here is a pretty good reheme. I will


just dally with the District Attorney. and I ylill make him


time, and was watching every move tlRt lIr Darrow VJas doing.


l:tr Darrow knew that on the 19th day of September, his em


ploye, Hr P..arrington, had been cited before the grand


jury, there to be, interrogated concerning his conduct


in this very case.


l:rR 'JJARRmv: ,Ene'll that ur Belun had been ci ted before the


lfr Darrow lmew that the District Attorneygrand jury.


26


13


14


15


16


17


18


19


20


21


22


23


24


251







scanned by


7401


1 believe·these men are going to plead guilty, and he will


2 be disarmed by that, think we are. throvnng up the sponge,


3 and we are ready to accept his terms. Ee won't watch us


4 so close. We can slip something over on him while he is


5 not looking. But .in the EVent that we are detected, we


6 can then show a lack of motive, and we can introduce that


7 in our favor." \


8 I don't say that is the fact, but I \~t to show you


9 just how a keen, fertile brain like t hat of l,fr Darrow's


10 could jump at such a ?onclusion, and how he could \York


11 that to his advantage. If there is anything that is


12 vrhovm in this case, which ;>rou have 1 Earned about this


13 defendant, it is that he is infinitely f'ertil e in resource.


1 14 Jfow, Mr Steffens says that on· Saturday, the District


15 Attorney told him he Vlould accept a plea from both persons


16 and that on Saturday they intended to have both J.R. and


17 J. J. McNamara plead gUilty. llfr Darrow says he kept


gating jurors -- that they intended to 1 et the UcNamaras


of Saturday niGht. Yhen he did see Franklin, did he say,


"Franklin, I know you are short-handed, but do the best


you can with the men you have on hand. He said, "Go and


away from Franklin at noon, and didn't see him until Sat


urday night about the investigation 0 f th e jury, b eCGll se


he saw no n 00 essi ty of working on th e jurors or investi-


18


19


20


21


22


23


24


25


plead guilty. Is that statement borne out by the facts


26
<,


get Kussell, have him come do~n and go through that list.
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1 I Yli 11 send Cooney or Fi tzpatrick. " He did. send Cooney.


2 and Fitzpe,trick. He says to Cooney, "You go end see Bert


3 Franklin, and ha··e Russell telephone. to those jurors yrho


4 are marked unff..vorable. V!arn them trat the sheriff is


5 coming to smmnons them for jury duty, so that thEY may


6 evade it. " Right then and there he directed Coon~y to


7 commit anot.her crime.
mis:


8 lirR noGERS: That is absolutely a::;statement of the evidence...
9 There isn't an :tot-p., of testimony of allY kind, as counsel


10 Yiell knows, that '..~ ur Darrow sai d anything of the


11 kind. There is not Rn iota, of testimony to that effect.


12 TP~ COURT: The objection is noted. You may proceed.


13 1:rR FORD: 1fr Cooney so testified.


14 ~IR PDGERS: ur Cooney di d not so testify.


'were som e men on th e jury --


THE .COURT: I vJill not hear. argmnent. The exc eption has


been taken, and has been noted.


HR FORD: I don't remember the exact ecpressions that were


used by Cooney, but you can remember the effect of it.


You remember that he did go to Franklin, and t mt he


and Fitzpatrick did go out and warn the jurors who 'were


on the list, and t'hat jurors came into COUl't and told


you tm t they '.irere warned, and you laloW' that thing was


don 8, s,n d you knoW' t hat those men were sent to Franklin


l'.TR FREDERICKS: Cooney testified that Darrow said there


Darrow says, "We v{anted to conceal from Frank-by Darrow.
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1 lin the fact that the}!cl1amaras intended to pled guilt.y--


2 didn't vant too many people to lmow it. There vas need


3 of haste cmd secrecy. If But he sent th ese other men


4 he didn't see Franklin, but he sent men directed to com-


5 mit anoth er c rime while t re se negotiations were pending.


6 I have already told you briefly 'IT/hat Lincoln Steffens


7 said about Sunday • now, I have shown you that in my


8· opinion these things di d not occur on Sunday. IF;y opinion


9 is that thElf went a,nd discussed the proj rot with the boys.


10 :Darrow said he never discussed it until Sunday. Lincoln


11 Steffens said they never discussed it with the boys until


12 Sunday. They didn't lmow \;hat the at ti tude of these


13 boys would be until Sunday.


14 HR DARROW: I said it vas discussed the latter part of


15 the week --Friday, Saturday. Steffens said we discussed


16 it all the time.


17 ]fi:R 01:ID: Jfr Ste ffens says in another place in t.he testi-


mony,"I did talkPriya:te)yyJith J". J. on Jiriday, and on
, ~


sa turday I talked wi th J".J". but not. J" .B. At any rate,
\, /


Steffens says on'Sunday we talked with them separately~


18


19


20


21 Darrow and I and the dead man. Steffene says that


22 Davis didn't know anything about it until 20nday. They


23


24


25


26


"-anted ravis to be. d eciieved. navis kne,y that J".J" ••:as
from


willin,g to pI ead gUilty, but they cnnc eale~"j;.6 him the


fact that J".J". "as willing to pI Ead guilty. 1/"\7e vianted
'/


him to go to the District Attorney, and make his appeal)
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1 and he went to tIl':! District Attorney.


2 1·m APPEL: we take exception to that a.s beine a mis-


3 statement of the facts. ".


4 THE COURT: The obj ection vlill be noted.


5 HR APPEL: Absolute mistatement of the facts, and assign


6 tha t c onduc t in T:laking th at sta t emen t to the jury as


7 absolute misconduct, and assign it as error.


8 TEE COURT: Objection noted. Proceed.


9 1m FORD: The fuc t is) gentlemen) this is my d educ tion


10 from the evidence now) that j.B. vms the one with whom they


11 had talked; t!at they did not desire to do anything even


12 on that until they had heard fran Gompers. They tel egraph


13 ed Gompers on the 22nd) on Wednesday) they di d not get any


14 reply at all until Friday) when ]'!!"r Darrow said he got a


15 telEgram fran Hockels) the telEgram has been introduced


16 here in evidence by l·Jr Darrow, telling him that hevas com


17 ins- Nockels didn't get here until Monday night. Darrow


18 didn't see him until Taasd.ay night •. 1 don/t believe therr


19 intended to do a single thine ';'lith regard to j.B.HcNamara


20 until they bad had e'J chance to confer ...vi th the peopl e who


21 ':fere ]:Xtyin.~ their fees_ B~ that as it may, ]Jr Davis v,as


22 sent to the District Attorney, they were turned dOVID cold


23 on :r.~onday. The District Attorney said both of them had


24 to plead guilty.


25


26
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Gentlemen, both of t~em would not plead guilty_ J J at


that time was not will ing to plead guil ty. Darrow kept


putting Franklin off that day w~iting to hear what Davia's


report would be from the District Attorney. They kept


up until they came to the conclusion that they could not


accept the District Attorneyts offee, and then Darrow says


to Fr$clin;! will give you the n:oney but the vaults are


closed, and Franklin w~s put off until the next morning.


That explain01f3 the delay. You w'ant to know why Franklin di


not get the money in the first place from Darrow on Monday.


. 1t was because Darrow '.vas afraid that _.,; .; Franklin


nlight convince the District Attorney that he should take a


plea of gUilty from J B alone, and he was the one they were


trying to saiTe.. WOOn on Monday night he found that he could


not get those terms, he decided to invest $500. Fe did not


take a chance on $4,000. $500 was all Loc~Nood was to get,


and the rest was to be held by Captain ~~ite, and if a plea


of guilty was o.btained that ~3500 w~uld be saved. They


were only risking t~oo on that occasion. At any rate,


Franklin was put off until the next morning at 8:30. Job


Harr iman did go to the vault and Job Harr han did come


b~ck from the vault to the office in the Higgins Building,


and Franklin did appear upon the street in a few rr.inutes


afterwards and give the money to Whjte, and Lockwood was


br ibed with that money.


Now, what happened? On VI ednes day, Darrow and
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Davis went up to the office of the DBtrict Attorney. Th~y


were told that time that the arrest of Franklin would not


affect the negotiations; that his stand would be the same


then as it always rad beeni that he was perfectly willing


to let the negotiations go through on the same terms. They


said, All right, we will have to see the boye about it.


They knew then that there was no chance to do anything wi th


the District AttorneYi they knew on Monday that theTe was


no chance to do anything with the District Attorney, that


they would have to come to his terms, btlt the arrest of Fran'


lin had changed the situation. Mr. Darrow, fearful in his


heart that the Franklin bribery wo~ld be investigated to th


bitter end--as it was the duty of the District Attorney to


do--hoped tba t the pleas of gUil ty would stop fur ther pro


secutionithat the District Attorney fuight become inocuJate


With the virus of this new Christianity that Lincoln


Steffens was spread'_ing about, and that he would stop the


prosecution of crimes where they were n::ere social crimesi


that he would end the matter, and that Darro~"l might escape.


tarrow was a traitor to his clients. Darrow knew that he


had to do sortething to end the Distric t Attorney's activi


ties, and he sacrificed J J McNamara in order to save him


self. Darrow says.that the evidence in Indianapolis would


be absolutely of no value in this case. He did not


believe in the rc1bmara case it could be introduced in


1
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26 evidence. Then tow intbe name of all that is 1 egal did he
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ever expect the District Attorney to convict J J McNamara?


What chance was there for the District Attorrley to convict


J J McNamara unless that evidence could be produced from the


east? He knew there was absolutely no chance to do it.


He knew that he had a fight ing chance for J J McNamar a.


The District Attorney conceded that he had a fighting


chance for J J McNamara when he allowed the sentence of


J J to be made less than that of J B, notWithstanding the


fact th~t J J McNaffiara was the real brine of the cOID_bina


tion, the District Attorney allowed a 'smaller punis!lment


to be inflicted upon J J. And Why? Because the evidence


Was not as strong against J J as it was against J B;


'because there was a chance for J J, and this defendant


knew i t--this defendan t knew there was a chance for J J,


and this defendant never sacrificed J J until it becane


necessary in order to save himself • This defendan t, after


he had seen the District Attorney on Wednesday, after he


and rav is had roth seen the Distr ict Attorney together,


this defendant did not know what his clients were going to


do. J J had not consented to plead gUilty, and he knew that


the only chance left for him was to argue the matter out I
on Thanksg iv i.ng day, to put it up to ther!!, and they did


spend the whole of rtanksgiving day i~ that beralf. And the i


only excuse they furnished for labor ing all that day is


that the District Attorney had insisted that both pleadkng


gUilty together. If pleas were to be accepted by the
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1 District Attorney at all, wouldn't it be natural for both


2 to plead at the sarre time? Vlo-cJd it be likely that anything


3 would be said about it? Did they say to the District


4 I At torney: Look her e, we ar e will ing to let both of th ese


5 men plead together, but we cannot do it together, because


6 J B wont plead guiJ ty unless J J is acquitted. We are


7 going to aacrifice, we are going to deceive our client


8 J B McNamara. It is the duty of an attorney to defend his


9 c1 ient. It is the duty of an att.orney to defend that cl ient


10 until the client pleads guil ty of his own voli tion, or is


11 convicted by a jur y of his peers, and yet this defendant


12 stands here and says to you, by way of excuse on this


13 charge, tha t he Vias willing to deceive his client, J .B.;
him,


14 I that he was going to deceive/and by false promises lead


15 I hini to believe that he was saving his brother, make him
I


16 I pI ead gun ty, and then afterwards fool tim cu:.d 1. et J J


17 also plead gUil ty. That is what he said he Vl::?S go ing to do


18 in this case. He was going to decei.ve J E McNamara.
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him in his opinion.


help it, because the evidence was not sufficient to convict


Judge would accede to the pleas of guilty, or adopt th e


J J McNamara was not going to plead guil ty if I/.I. Darrow coul


On Wednesday afternoon he was doubtful if the


What kind of a man do you think he is if he is speaking the


truth in that behalf, that he was goingto deceive J B
t


McNamara. The fact is, gentlemen of the jury, that J J


McNam~ra represented the cause of union labor. J J Mc


Namara represented the interests that were paying Mr. Darrow.


The Indianapolis evidence could not be used here


at all. On Wednesday afternoon Mr. Darrow did not believe


that J J would plead guilty. On Wednesday afternoon he did


not believe that union labor would ever consent to the pleas


of gUilty.


a 1


2


3


4
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9
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111
12


13


14


15 I District Attorney's recommendation inthe matter. And what


16 did he do? He'was so extremely doubtful of that matter


17 that he sent a telegram to Rappaport to use all means to kee


18 out that Indiana evidence. Rappaport had telegraphed,


19 "May 1 spend $1,000 to regain Indinnapol is evidenc e. " Let


20 me have those telegrams, :.lr. Smit h ,please. Then, :.~r. Darrow


21 sent a telegram at 6~22 P.M. that evening--at 6~a2 that


22 telegram went over the counter of the telegraph office and


23 was sent to Rappaport, "May spend thousand dollars for


24 evidence." And on the follow ing Fr iday, jus t as soon as


25 the pleas of gUil ty were entered, Mr. Darrow telegraphed to


26 Rappaport, "Do not spend that thousand ci.ollara." He waan tt
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2 clients plead gUil ty. He told you he was anxious to save


3 money; that they needed money. People were coming down


4 upon them for money, and yet here is $7500 in Tveitmoe's


5 bank thr ee mon tha later that haa not been us ed, hard up as


6 they are" and 3.S much as they needed u'oney, $7500 they


7 c laim--


8 MR. APPEL· We take an exception to that statement on


9 the ground that there is no evidence upon which to base


10 that statement here inthe record.


11 THE COURT. The exception will be noted. Proceed, ;/ir.


Ford.


MR • APPEL. And assign the conduct of the Dis tr ict


14 Attorney as misconduct.


15 THE COURT. The assignment is also noted.
I


16 I MR 0 FORD. 1 beg the court's pardon,· 1 bave torn this


17 telegram in handling it.


18 THE COURT· The clerk Will paste it'together as soon as


19 he gets it 1::a ck.


20 MR. FORD. At 3 otclock is the clock mark on this telegram


21 of December 1st, sbowing the hour it was received in that


22 office and says, "Do not spend thousand dollars. 1t You


23 I renember that Mr. Darrow haa. admitted onthe stand that he


sent a telegram to Rappaport, had directed that the tele


gram be sent to him December 1st, in which be said, "Do


not spend tl:at thousand dollars." He said th:er e was no


necessity of spendir:g it, that they h3.d attempted to prevent
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1 the Indianapol is evidence from coming out here sometime


"2 before. He didn't remember that it was on]y two days before


3 he had sent a telegram, "Spend the thousand dollars." Be


4 thought the time seemed longer than that. He thought he


5 rl'Jj:l.d ordered that money to be 9~nt before Franklin had been


6 arrested. He didn 1 t see just exactly the point that the


7 prosecution was trying to establish at that time. He ad


8 mitted that he stopped it at that time because they had


9 no further use for it out here, and th'lly didn't care what


10
...


become of it. Later on he furnished another excuse...
11 At that time he did not remember that he had sent a code


12 telegram on the 29th of November to Rappaport, after


13 Franklin's arrest, and he did not knOVl that we had worked


14 out that code, wer e able to in terpret his telegrams, he


15 I made that admiss ion, and it was only when dr iven into a


161 corner and when he found out tr at the- telegram had been sent


17 to Rappaport onthe 29tt that he figured up his other excuse,


18 that we were sf-or t of money.


19 tJerm is the me.rk on the telegram of the 29th,


20 "Receiver NW 6~22 r.M.Los Angeles, Cal." After he had


21


22


23


24


seen Cap tain rreder icks, he c:ouldn I t be sure that the


terms agreed upon by hin! and Ccp tain Freder icks ':lould be


carried out, and Why"! T!"ere was another factor in the situa
Wednesday


tion all the time. On Sunday, Monday, Tuesday land on .


25 Thursday and on Fr iday theT e was anotr,er factor that had


261 to be consulted in this case, and ttat was his Honor upon tl:~


I
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says, 1 will recommend so and so. Fe says, Wi"l you sound


to the District Attorney aLd say, 1 will let rr,y client plead


bench, JUdge Bord~ell. Lincoln Steffens said that he had


a talk with JUdge Bordwell; Judge Bordwell says he is a


he frequently does. The District Attorney can dicker,if he


likes, wi th the attorneys for the defendant, but t1:e judge


will not do that; but when the District Attorney is


handling criminal cases and connsel for the defendant conie


The District Attorney


You have, in deciding the negotiations of these


The Dis tr io t Attorney can make a reco!Tin-iendation, as


liar.


ment.


guilty if he can get off so and so.


times, to dec ide by your verdi t wh ich man commi tted per jury


on the stand, Judge Bordwell or Lincoln Steffens.


MR. DARROW. 1 wm t to take an exception. Lincoln Steffens


says he never had any conversation VI i th Judge BordV'lell.


.MR. FURD. Judge Bordwell denied the ronversation as


related upon the stand and you have got to decide, but the


fact remains that it is the JUdge who imposes the punisp-


the judge out to see how he is dispsed on the matter, whe


ther ther e is any probabil i ty your recon,merro.ation wi" J be
out,


carried/ whether the jUdge will believe it is tbe Wise


thing or not, and so when the final day occurred that the


MCNamaras should plead guilty, it was arranged between the


defendants inthe McNarrara case, that is, the attorneys and


the District Attorney, that the case should go over


until 2 o'clock, and n.eanw!',ile the District Attorney sj16uld
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1 try to sound out the judge and see what pfobability


2 was of hie following the District Attorney's recomnlendation


3 in the matter.


4 They could not bargain wi th the judge, the


5 District Attorney could not bargain With the jUdge. They


6 had just simply to take their chances. The District Attorne


7 did his part. The Dist:' ict Attorney saw from the atti tude


8 'cf the judge that the recorr.mendation would have to be more


9 than 10 years; that the judge would probably not .:folaow


10 10 years and probably take cl'ances on 15, which, in his


11 jUdgment, afterwards proved to be correct, and J J was


12 1 sentenced to 15 years and J B for life.


13 They weT e not sure until Fr iday morning, after


14 the District -Attorney had S'3en JUdge Pordwell, that their
I


15 i agreement could be carried out. Those steps had never'


16 i been taken before, and they had never had any assurance


17 that this case would be ended, and there was always a chance


18 that the case would go on, and that cbance existed on Sunday


19 and existed on Monday befoi'e the arrest of Franklin just as


20 well as it did after the arrest of Franklin.


21 Mr. Darrow says that after the arrest of Frank-


22 lin he was always doubtful if the case could be settled,


23 and yet ;1~:. navis t.estified that they had--that he, DarroVl


24 in company w· i th ;'lr. rav is, had seen th e Dis tr ict At torney


25 on Wednesday, and the ns tr ict Attorney had said he would


261 be willing to do that if they could get their clients to


I accept it. Do you believe they were lying to the District
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1 Attorney then or do you believe they are ly'ing now? That


2 is the point for you to dec ide in th is cas e. By the


3 Nay of passing l ;~r. Steffens, do you remember that :Jr. Ste"fen


4 said that he did not think the McNamaras ought to be punishe


5 that they had committed a social crime. He makes a dis-


6 tinction between a social crime and other crinles, between


7 mere murder l as he caJled it l and other things that people


8 do. {,lr. Steffens adrEitted upon the stand that the bribery


9 cOnuIli tted in defense of a person who vias guilty of a soc ial


10 crime was of itself a social crime. \ It was tantamount to


11 admitting that he didn, t think that Darr'~w ought to be


12 punished in this case. :,ir. Steffens thought :carrow was guDty


13 when he went to see varry Chandl er. ve adrr,i ts that he


14 told Harry Chandler the prosecution ought to stop inoluding


15 I that of Bert Franklin and Mr. rarro','V. ftc said that Mr. Darro


16 had told him net to mention that fact. ne says that Mr. Darr v


17 TEI; COURT. Wait, let's have the exception.


18 tiR • DARROW. 1 want to tak e an exception to the statement


19 thart~,lr. Steffens said he thougrt 1 was gUilty. He said


20 nothing to that effect. He expressly said in answer to one


21 . Of the jurors' differentlf fronl thct •


22 MR' FORD. 'T didn't make the statement that Steffens said


23 that. 1 said Steffens thought. Steffens didn't say what


he thought.


MR • DAPROW. 1 take an exception to his statement.


THE COtJ1lT. The exception is noted. Proceed l 1.~r. Ford.
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1 MR. FORD. What Steffens says 1 would not ~ place any


2 reliance. 1 am satisfied that Steffens thought


3 Darrow was guilty. Steffens thought Darrow 15as guil ty and


4 he -said to :.:r. Darrow, "You ougrt to make this a condi tion


5 that the prosecution of Franklin and the investigation of


6 your connection with it, that those things ought to be


7 stopped as well as all these other transaction," and he


8 says Mr. Darrow said, "Oh, if 1 am--" Mr. parrew Vias


9 astounded that he ohould be connected with the offense in


10 any way, shape or form. Mr. Darrow said, "If that is the


11 point they are making, if they are making any point about


"12 that, lowe a duty to my client, and in answer to Borne


13 juror's question said he acted like an innocent man, ani


14 yet in opiteof the fact that- he thought he acted like an


15 i innocent man, in sp i te of the fact tha t Darrow had nothing


16 I to fear, he went to Harry Chandler and asked Harry Chandler


17 I to intercede with the District Attorney to stop any poss ible


18 prosecution of i/ir. Darrow, and to stop the pr08ec~tion that


19 was then iz:s ti tuted agains t ;.:1'. Frankl in •


20 MR. DARROW. 1 want to object to that statement because he


21 never directed him tostop any prosecution againot him.


22 THE COURT. ","he objection is noted. Proceed, ~.ir.1Rbrd.


23 MR. FORD. Fe didn' t think ;,~r. Darrow ought to be prosecuted


24


25


26


for bribery, be thought if brila'ty was committed in the


sense of a social crime, entertaining tbat attitude in


regard to br iberty, don~t you think th at :.11". Steffens would,
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3
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believe that it would be all right to commit a little perjuJ


in this case to prevent Darrow from being punished for


briber; in that case of briberYAhe wasn't trying to
4'


prevent »r,epunishment for mere murder in the Times case?


to lie on this stand? Dor:'t his attitude towards the cir-


Wednesda,y night of influential business men in this cOIT,muni y


Do you think he would make any distinction


between the three crimes'i' DO you think he would hesi,tate,


5


6


7


8


9


10


cumstances show that he did lie? A meet ir;g was call ed for


that they by their infll.lence might back up tho Distr iet
11


I Attorney in Whatever they would do, and Steffens went to
12


that meeting and beg~ed that they let J J off, to use their
13


14


15


16


influence with the District Attorney to let J J off, and


they would. no t do it. on Wednesday, the 29th, and that


meetirg was called after Franklin 1 s arrest. If they wanted


to bring this influence to bear onthe District Attorney,
17


. Why didn,t they call that meeting Monday night? They


only had to sit down to the telephone and do as they had


done on Wednesday morning and telephone and ask a few


people to meet in Meyer Lissner's office; they could have


done tha t en llonday as well as Wednesday.


Gen tlemen of the jury, they had no int er_ tion on


Wednesday of conclUding this matter. They had no 6xpeeta-


tion it could be concluded. They had no expectation it


could be concluded; they had no desire, no i~ntion to


let J J plead guilty. On Wednesday night they tr ied to
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1 get these business men to use their influence with the


2 Distric t Attorney to let J J loose and they wo~d all day


3 long Thanksgiving Day, in order to arrange these pleas of


4 gUilty. l,3.ck of motive? If the defendant had worked 'up


5 himself these self-serving declarations they would not be


6 worth that as a piece of evidence, bu the fact is, out of


7 their own mouths they have been damned, because they have


8 manufactured evidence on the stand here with the intention


9 to deceive you and that is not the only piece of evidence


they have manufactur ed.
\


Mr. Pirotte, iJr. Watt and Mr. Stinerran of Venice)


frien~of Sargeant Cavanaugh, the adherent of this
concurring ,


defendant i Sar geant Cavanaugh, (I. whonJ Harr ington, tee tified


as follows :1"


\ '
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F.arrington said: I had e:. talk with Sergeant Cavanaugh


about your gUilt) and Vie both ag Teed you vrere guilty.


The defendant ppt some impeaching questions to Mr Harring


ton about a conversation':', that had been held bet'ween }'!"r


Cavanaugh and 1.rr F..arrineton. :Mr Earrington says: VIe talked


this over in the presenc e of 1!:rs Cavanaug h and we all


agreed that you were guilty. Cavanaugh agreed that you wer


guilty. Did they dare put Cavanaugh upon the stand to


deny t hat charge?


lTR APPFL: Just a moment.


UR FORD: Did they dare put lJrs Cavanaugh


MR APPEL: I object to these discussions, the agreement or


opinion testifi ed to by l:rr Earringt on, on t he ground that


it is h€arsay, incompetent, irrel want~ should not rave


been allowed by the cou It, a.nd does not tend to prove any


fact against t his defendant, and we have d ra"m an instruc


tion, your Honor_ ...


THE COURT: Objection overruled. ltr Ford, proceed.


lfR APPEL: We will assign both the conduct of the court


in sustaining the objection, and also the conduct of the


Dist ric t Attorney in discussing a piec e 0 faridenc e which


has no standing in any court of justice, as evidence agains


the defendant --


THE COUTE': The assignment is noted. The District AttOl'


ney may proceed.


:r~R POT-',}): Hr Parotte, CavRncmgh's underling, 1'~r Wa.tt,~ and
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sto ry to believe? Franklin, eJccording to his story,


that he did not want to discuss the case ~ith them or their


!fr Steine1!'!.2n, a.ll of them admitted t hat they were meet


ing Franklin for the purpose of te,lking Franklin into


making s om e admi ssions, concerning Darrow; that ::.thEr',f


'.'rere th ere, and here Franklin $ys that he ''VaS never


gqiI1;g~ to be punished, and tl-at there never vas C',ny time


when he v.as really going to be puni shed for t he commis


sion of the crime' on the 26th of Uovember. And all the


time he was a confederate of Ur Lockvvood's, that HI' Dar


row was innocent, Ua t Mr Darrow had nwe1' given him any


money; and, remember, everyone of these conversations


occurred in Hareh. Remember that on February the 27th


Franklin had plEad guilty, the whole world knew -- or at


least, the v[hole 0 f t his communi ty knew that Franklin v..eJS


going to be a witness against Darrow in this case.


Remember tla t Franklin still had one charge pending


against him, for whic 11 he did not acquire immuni ty until he


got onto this stand. Remember that Franklin, under those


circumstanc es ,a.ccordi~g to th eir testimony, goes c10vm


to Venice and makes statements of tm character. Franklin


said that he realized that they v.ere detectives; he thought


they were trying to pump him, a.nd tlat he said: well, '.'.'8


won't discuss the case. That vas what Franklin said he


told these people.' Yet they have manufactured state-


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


ments entirely at varience. ~~ich is the most reasonable
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15


16


17


18


19


20


21


22


23


24


25


26
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statements about Franklin exonerating Darrow? Franklin


hired to spot TarrO'll and ruin him' and here exonerating


him. They mi.d Franklin lme\v all t he time he knew he


vas not going to be punished, he was a confederate of


Lockwood's and yet Franklin VIas punished. It is true he


did not pay any fine; it is true he . nas not put in
"


jail, but he got the stigma of jury-bri'ber placed upon his


name. I am not defending Franklin's acts; Franklin's ac~~s


are not ~orthy of commendation in doing ~hat he did.


They are worthy of the severest condemnation. He admits


it himself. He says: I was over 21. He does not blame


this defendant. Franklin admits he did it for the money


there was in it. He has no animosity t~{ards Darrow, or


anybody. Ee certainly would not go dovm to Venice to


Darrow's friends and make statements like these tl~t are


credited to him.


This case reeks with perjury, this case reeks with


rottenness and crime as presented to yougentlemen, by


this cery defendant. It vdll be the duty of the District


Attorney to ingestigate every angle of this case as he


did the ].rcl;ramarCJ. CB.se.


1ffi APP}iL: We certainly protest against any threats here


against us or a~ain st this defendcmt, that it .will be th e


duty of the District Attorney to investigate this case.


VTe ask for some protection here, your HOllO r. YIe have


been threatened enough, and threats have not intimidated
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1


2


us to this extent, but yre ask at this time ttat


should not be here openly and persistently stated.


7~
it I


3 THE COURr: The court will ao'.monish the District Attorney


4 that he should not make any threats against the parties


5 conducting this case.


6 l.-TR FOP.D: In order that I might present all the facts to


7 you,.o,entlemen of the jury, yroc h s eem to bear out and


8 which do bear out, beyond all reasonable doubt, this de-


9 fendant's guilt, I have purposely refrained from citing


10 the authorities and the evidence in the transcript.


11 If I have varied,:. "J~" your memory will show you in '.'Jhat


12 I have vari ee, and I believe you Y.111 find no substantial


13 variance. But if' the defendant beli eves I have stated


14 that which is not the evidenc e, they "Jill have the oppor-


15 tnni ty to e,rgue that rna tter and call your attention to it,


16 and the closing argument that "viII be presented in this


17 case will cite you to the ]:age of the transcript, a.nd it


18 \'Iil1 be read to you \iherever they che.rg e \7e have departed


19 from t.he facts. We will be charged vrith over-zeal in


20 this case; Vie will be charged '{lith being unfair. But,


21 gentlemen of the jury, we have, as officers of the law,


22 presented to you, as it is our sworn duty to do, the


23 evidenc e and the facts in this case in the best manner


24 that we knew how to. yre have given you all tba t vIe know


25 about this matter <that can aid you in arriving 2.t a verdic ,


26 You are sitting here in th e most impo !tant and the







scanned by


crimes, the crime of corrupting the very tribunal of ·which I


most sacred position that you will ever occupy during y:::21


whole lives, so far as you.r relations to the government


are conllerned. You are occupying the most sacred position
which


for t.i~.'~ f:!overnment is itself instituted. You are to'" .~


pass in your jUdgment upon on e 0 f the most henous of


1


2


3


4


5


6


7 you are noVl a part. Witnesses may be bribed, and there


8 is a chan ce on cross-examination to shOVl the imprO'babil-


9 ity of their story, the falsity of their statements, but


10 it is in vain that evidence is produced, it is absolutely


11 folly to produce evidence before a jury who se ears have


12 been stopped by gold. If you fin d t.h e d efende.nt gUilty in


13 this case, if you a re convinced from th e e v idenc e ini this


.14 case that the defendant is guilty, you "v-rill remember that


15 you are not punishing him. You will remember that you &re


16 not deciding what shall be done with him if he is guilty


17 of this charge. Vlhatever results come to him, that vlill


18 be because of his O\'l1 ac ts an d not yours. You are simply


19 to decide the one question: is he gUilty or is he not


20 guilty? You sre not to pass upon the question as to


21 whether he is to be punished or not. I ~ould not care


22 to sit in hin Honor's place and tear this man from his


23 faithful y:if e. I \'rould not desire to have that duty to per-


24 form, but if I did I would have to fortify myself wi th
,


25 th e th01Jght that yay back East ';'si ts an Egad mother ,'mo se


26 sons are now occupying cells in San Quentin because of the
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conduc t . of men 1ilee thi s man. I ,-roul d have to


rr,yself wi th the thought that the orphB.ns


1~
fortify I


3 MR DARROW: ~ust a moment. I think it is an outrage. and


4 there is no possib1ceK:cuse for the court to let it go by.


5 What is there in this testimony that 'Ifill justify that


6 sta tement?


7 THE COU F[': COunsel has a very broad latitude in axe-wing


8 his conclusions.


I '~'Cl.nt. to 0 bj ec t9


. 10


HR DARROW: No suc h lati tude as that.


to the statement as not being founded. on any'( evidence


11 at all in this action. and utterly untrue and venE-mous


12 and malicious 2.nd not warranted in a. court of justice.


13 THE COURT: The obj ection y!ill be noted in th erecord.


14 yr Ford. proc eed.


15 MR DARROW: I take an ecc ept ion to the ruling.


16 HR FO~m: I would have to fortify myself with the thonshts


of the fatherless children and the widowed ylives end aged


But, g entl€TIen, nei th er you nor I have that duty to p er-


We are here simply and sol ely to d eci de the evi- .form.


dence and the facts in this case.


allo'w to be extended to the defendant in some cases.


mothers who have been deprived of their families in that


terrible catastrophy on October 1st. before I would be


able to deny that mercy to the defendant which the law


17


18


19


20


21


22


23


24


25 your trust if for a moment you allow any other sentiment


26 to guide youeccept that of the facts in this case. You
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I
1 will be false to your t rust if you sit back and say: I do


2 not know i'fhat God plmighty alone can know. I am not able


3 to rey beyond all possible doubt that this defendant is


4 guilt.y -- you v:ill be false to your trust if you try to do


5 that.


6


7


8


9


. 10


11


12


13


14


15


16


17


18


19 I


20


21


22


23


24


25


26
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1 It is your duty to ren:ember that :'buman justice can


2 only be dispensed by human mmns • You will remember that


3 you have to rely upon the evidence which it is possible for


4 human beings to produce. You w Dl have to r emember tha~;


5 it is your duty to exan,ine the evidence, and if, as


6 reasoning men, you are convinced of the defendantts


7 gUilt, you should find hi~ guilty. The question is: Are


8 you convinced beyond a reasonable doubt. You have not the


9 right to indUlge in vague and idle fancies, to speculate


10 on what might have occurred, or what might not, :to


11 speculate on what evidence it might be possible to intro-


12 duce. Yeu are to be guided by the evidence that is


13 actually in the. cas e, and determine from that whether or


14 not this defendant is gUil ty, and if you are morally


15 certain, if'you are convinced reyond a reasonable doubt,


16 if you are satisfied in this case to' the same degree that


17 would satisfy you in tte most important concerns of your


18 own life, if the evidence in this case produces' a satis


19 faction in your mind upon which you would be willing to


20 a ct in matters of vital interest to you, rerr:err,ber that ~ I
21 all that can ever be pro'uced in a court of law; that mathe-I


22 m~thical demonstration is not possible; t~t we have to


23 rely upon the n:oral certaicty of tte situation, and if we


24 are it.orally certain, as you must be morally certain, of


25 this def endant's guilt, it


26 him gUilty as char~ed.


~ill be your duty to find
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1


2


3


4'


There are two counts in this indictment. one


of them charges that the defend3l1 t in this case caused a
be


bribe tollgiven t.o Lockwood, and that Lockw::lod was a juror,


and tha t LockwGod was about to have brough t before him for


5 decision the case of People vs McNamara. The second count


6 differs from the first in that it does not say that Lock-


7 wood wae a juror, but says that he was drawn as a juror,


8 gnd there was a case pending before the court. A n-·an is


9 a juror as ~ .... - soon as his name is upon the list. The


10 list of jurors is made out once in each year. You were


jurors before you came into this court, because your name


had not been drawn inthis part:icular case, you weTe not


actively in service, you had not been ~ffipaneled to try


this case, but, n.evertheless, yOll were jurors. The question


OOTIle before ~/ir. Lockwood for decision. You rr,ay. have


Wa.s the McNamara case abou-t to


You were not trial jurors, you


will then present itself:


was upon the jury list.


11


12 I
13


14


15 I
16 !


171
18 doubts about that matter. You. may conclude that he was


19 not summoned and therefore that the 'ease was not about to
before


20 cornel (. him for decision. If yeu are in that frame of


21 n;ir.d it will be your duty to go to the second count and see


22 if that satisfies your mind. 1 arr. not going to argue the


23 first count at this time. 1 will leave that to Mr.


24 Fredericks in closing. But, as to the second count of this


25 indictment, there can be absolutely no possible dOUbt,


26 1 becauee Mr. Lockwood's name was dra:Nn as a juror, and the
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1 case of the People VB McNamara we.spending, and it iB


2 a 'bsolutely in-;mater ial \'vhether he had been summoned or the


3 case was ever likely to come before him for deciBion.


4 Gentlemen, you have served a long time, an


5 unusual length of time in this case. You have been kept


6 -from your homes for nearly three montha. You have t.een


7 kept um er unusual cO:9ditions because of the very ra ture


8 of this charge, as a protection to yourself as well as to


9 the state. You are about to deliberate upon a mass of


10 evidence that has taken nearly three months to introduce


11 Do your duty carefully and calmly and deliberately, as


12 I 1 know you will. 1 know that there is no man upon this


13


14
I


15
1


16 !


17 I
18


19


20


21


22


23


24 I
25 I


261
I
i


jury who will obstinately cling to one opinion, but that


each man will reason with his fellow jurors, and while he


will, if he believes the defendant is guiltYJ stick to


that opinion unless he is reasonably convinced otherwise,


or if he believes the defendant is innocent, stick to that


opinion unless he is reasonably convinced otherwise,


still youwill not obstinately cling to your opinions but


will patiently and carefully weigh all the evidence, listen


to the reasons of each other, and try to arrive at a


verdict in this case. 1 thank you for your attention.


MR. APPEL. gefore. you finish--just a rroment. The Dis-


tr ict Attorney jus t told the jury that they wer e kept


locked by reason of the nature of this case. We would


like to know right now--and as protection for thernselves--
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1 we would like to know right now, and ask this gentleman


2 whether your Honor didn't make the order--or whether your


3 Honor informed him when you made the order, or when you


4 I rEade up your mind that this jury should be locked up,


5 for fear that anyone should bribe them, or whether it


6 was made for their protection. What rig~t has he got to


7 make th~t statement, your Honor. What right has he got


8


9


10\
11


12


1,3


14


to i~6inuate to this jury that we or anyone else would


undertake to bribe them.


MR • FREDERICKS. That is not a question that counsel has


any right to propound.


MR • APPEL. 1 ask him, on what does he bass that statemer:t,


your Honori Your Honor S2e6 it is not fair to anyone


in this case.


THE COURT. The Court ordered the jury to be handled as


they were, because the law provided for it.


MR. APPEL. We ask your Honor to correct that statement


of the District Attorney,


THE COURT. The court has stated the facts. The District


Attorney, however, is entitled to draw any conclusions from


the fac ts he des ir es •


MR.• APPEL. Is he entitled to draw that conclusion from


your Honor's order?


MR. FREDERICKS' 1 do not think we should engage in any


controversy such as is now going on. !t.r. Ford has made his


ar gurLen t and 6at down.
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MR. APrEL·" 1 assign the statement of the District


Attorney as maliciously false, and as tending to cause


imputations upon this defendant, ar-d we assign the conduct


4 I of the court in noti.saying manfully to this jury that there


5 is no evidence upon which to base that statement, as pre-


6 judicial to the rights of thisdefendant, and as unheard of


7 in the his tory of jur isprudence.


8 THE COURT. The assigmrient W ill be noted in the record.


9 The court W ill now adjourn until tomorrow morning.


10 MR. APPEL. Your Honor, owing to the misstatements made


111 here, "to which we have taken exceptions, we will be forced


12 i first to answer those misstatements by reading the evidence.


13 THE COURT. Do you want the court to convene at 9 o'clock?


14 I
I


15 i
I


16


17


18 I
19 I
20


21


MR. APPEL. Your Honor, 1 have no time--your Honor has.


curtailed our time here--and we ask your Honor not only to


adjourn until 9 ol c l oc k, but to extend the time of argument


to both sides in this case that a fair presentation may be


given, an equal show to both sides,


THE COURT. 1 think a fair presantation can be had in the
may


time allotted to you. But you/have the extra hour tomorrow


r.Gorning •


22 MR. APPJi'T·. VIe take an exception to the lilliiting of our


23 argument. - here.


24
1


THE COURT. The exception is noted.


25 1 MR. APPEL. To the disadvantage of tr.e defendant.


2G I' (Whereupon, after the' usual admonition of the jury,! an adjournment \'12,S taken until Tuesday, August 13, 1912,
! at 9 o'clock A.M.)
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AFTERNOON SESSION.


783;


August 15, 1912; 2 P.M.


2 Defendant in court wI.th counsel.


3 THE COURT. The parties are all present. You may proceed;


4 Captain Fr eder ic ka •


5 CLOSING ARGUMENT OF THE PROSECUTION.


6 MR. FREDERICKS. May it please the Court and gentlemen of


7 the jury:


8 1 know you are all glad to see us starting down the home


9 stretch and getting nearly through.


10 When 1 asked you, or when you said at the beginning of


11 this trial that you would not permit the oratory or personal


12 appeal of the defendant to influence your verdict, you did


13 not mean and 1 did not mean tha t your hearts would not be


14 touched, and that perhaps a tear would not dim your eye


15 when you were confronted with the unfortunate predicament


16' in which the defendant finds himself.


17 We are all human, and Clarence Darrow is very human.


18 Mr. Rogers warned you that 1 would read from the testimony


19 par tly, and that 1 might not quote it correctly or all of


20 it. He, however, did not warn you to beware of any oratory


21 on my part. You have heard all the oratory that you will


22 hear in this trial.


23 When 1 said that 1 did not expect that you would be unmov d


" 24 by the unfortunate predicarr.ent in which the defendant finds


25 himself by the sorrow, and it is sorrow, of his posi tion,


26 1 expected that like true American citizens, you would
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1 write your verdict, even though you would have to wipe a


tear drop from your eye, and you would wr i te it accor ding2


3 to your best judgment. 1 believe 1 can show you, if you are


4 not already convinced, that the unfortunate and un:h'appy posi


5 tion in which this defendant now finds himself, is the


6 result of the philosophy of life which he has expounded to


7 you here as his philosophy, and the philosophy of life which


8 you have seen belongs to him in this testimony. No man


9 ever suffered punishment without sorrow, yet that does not


10 mean he is not gUil ty. Clarence Darrow told you yesterday


11 that while he had some notions in regard to the advisabili ty


12 cf those McNamaras escaping pUbishmaet for the cr ime they


13 had committed, that he would have walked from the east to


14 the west in his bare feet to have prevented the commies ion


15 of that cr ime.


16 Gentlemen, that is not the way to prevent the commission


17 of that cr ime and other similar cr imes • That would be


18 idle, sentimental and useless. The experience of the


19 ages has taught us, yea, the handiwork of God Almighty


20 teaches us the way to prevent wrong and crime is by punish-


21 mente Punishment. ~h, perhaps our hearts were moved at


22 his position, but let me show you another position, let


23 me take you down to old Bob Bain's house, let me show you


24 suffering there. Let me take you, perchance, out to the


25 little kitchen around the cook stove, where Bob Bain and


26 his Wife sit of an evening alone.
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1


2


Let me take you dQvm to the POst meeting of the G.A. R.,


vrhere BObIain used to beat his drum with pride, and show


3 you B&b Brain sitting off in the corner. If any of his


4 comrades care to speak to him, it is a matter of charity


5 on thei r part. Let me take you dovm to the lodg e Meet-


take it from her manner and her talk that those little


a few words and express her ideas -- let me take you there


~ni8_ avenue a t the close of that g rea t struggle, proud


well imB~ine the proud soldier boy as he marched up Penn£yl


bnnple


suffering -- ruin.


Eut it remains, it renains for


And through all the yEars t la t Phat


ed and he has not full m.


tIe.


to~o to the meeting. Disgrace


ing, p erchanc e, that this Ii ttl e YIOman spoke of -- and I


thing s mean much to her, to get up in the meeting and reY


Why, my fri ends, gentlement of th e jury, it is not the


and show you that little woman, if she has the face at all


bayonets or th e bullets of outside foes that this coun-
(


try need fear. Bob Bain, when he beat his Ii ttle :;red


dnun at Shiloh and Gettysberg and the ot her battles of the


not been a fr2-id, and, perchance, he has not been vanquish-


civil ~ar, was not afraid of that kind of an enemy, and


he aid not succomb to that kind of attack. And you can


of his w~nhood, uroud of the fact that he had not been


afrcdd, proud of the fact that he had come ba.ck from bat-


~f human honesty ~s been bUildin~ since then -- ?l years 0
\;brough


ag e, I beli eve he said· he \ms-..L.- 1-, .6,11 thos e years he has
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the enemy of society that has come upon us in these la.tter


\vho do es that is th e worst enemy 0 f soc i ety, is the enemy


it be a grand t bing if you could take hold of Eob Eain an d


it be a grand thing, if you could do that?


Oh, God, if they had


~~at would it be -- he is nearly


CayS, to tackle the old soldi ere


throu?;h.


Fell, there c:.re other Eob Ea:ins that may come in the


years to come, and I say to you t rat the man who sternlY,


punishes crime is the charitable man, is the merciful man,


protects the enemy of society, but it extends to the man


or the ",roman who have not yet done Yfrong. Ah, wouldn't


!Jr Steffens thought r YlaS hard-hee.rted, thought r vIas


hard-hearted, and it was no use to appeal to me. 14


his ':"fife and turn back the hands of time for c. YEar, and
their the ir


give them ( honesty and I· reputation agaIn! Y'ouldn't


How, I rey to you, my friends, that the man who tears


down that tempI e by tempting that poor old fellow beyond


his ability to resist, that the intelligence and the man


only taken his life!


mark you, it does not extend to the mauiR:iE.fu sympathy vrhich


years r have served this county in th e capaci ty that r now


do, a.nd r do not beli ev e that r am hard-hearted. r b eliev e


that my heart is just as tender today as any woman's,


':rhen it comes to the suffering of my fellow man. But,


whic h e.t a 11 odds must be put dovm J must be puni shed, and


j ury-bribing must forever remain a dang erous calling.
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for he saves the ones who are now happy, he saves him


from misery. And if you don,t think it is misery, just


try to imagine. I have seen misery in my time, t~t I


never saw, and you will never see, any greater mistery


than the mise~J of a soul seOUl .ged, convicted before the


pUblic, and th eir good name taken from them, as was done


in this case.


Oh, they ':vere of age -- it is true -- they were of age,


and they should have known better. I do not ameliorate


the condition at all.
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c 1 Let me give you another fact. Suppose, as an illustra-


2 tion, that throughout a year in the United States there had


3 been over one hundred buildings and bridges blown up by


4 dynamite, and in all that time no one had been caught and


5 punished; and suppose dur ing that time a man or men were


6 caught and were punished for that crime:"'-and 1 do not mean


7 an eye for an eye,. a life for a life and a tooth for a tooth


8 exactly; punishment should be meted out wi th mercy.


9 But, sl.lppose th~y are expos·ed and punished, and suppose


10 that in the yeax following there have been no buildings blow


11 up, there has been no ocoasion where men have been blown


12· into eterni ty wi thout an instants notice • Who is the merci


13 ful man, the man Who, by the strict enforcement -of the law


14 puts the fear of God into the hearts of the people, who


15 would do that kind of a thing, and thus save the lives of


16' hundreds of men in the next year, or a man who comes With


17 maudling sympathy, With tears of pathos and tells you that


18 he would turn a murderer, a dynamiter loose on parole or


19 pardon; that he would forgive him and let him go? Why,


20 gentlemen, about how long would it be after J B Brice, or


21 J B McNamara would be pardoned from the \,., .... Peniten-


22 tiary before there would be another building blown up?


23 1 don't know and ~ou don't know, but human experience


24 te lIs you wha t t he answer would be. So 1 say to you i when


25 1 ask you to stand by the state, to stand by what 1 believe


26 to be the right, 1 am not cruel but 1 am merciful. And'You
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say then Franklin is the dog who should be crucified.


Franklin is the wretch who should be made to suffer.


Granted; granted. Did you ever see a club swung at the


dog and see the dog, in blind and unthinking rage, turn


do not need to argue it to you--you know that Franklin was


not us ing hiS own money. You know that Frankl in was not


bribing that jury for any fun, for any amusement or for any


of organized society reaches for the hand and the intelligen


that ~lds the club, knOWing that there are other clubs,


there are many of them, and they may be wielded time and tim


again by that same intelligence. 1 have no apology or ex


cuses or pardons or forgivenesses for Franklin's act;


But the intelligence


But shall we stop there? YJu know--and 1


and bit~the club? That is the dog.


none whatever.
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15 judgment or tare that he had as to their verdict~ Who


16 ' was Franklin? Simply a hired man. Then, my friends, and
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gentlemen of the jury, don't you think that the part of


wisdom, that the part of cool, calm, sober jUdgment, dictat~


to you and to me that, if possible, we must punish the man


who was back of Franklin, at least to the same extent that


Fr ankl in has been punished?
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\~ soak the puny pavm? ~fuy disgrace a Franklin? ~hy


IYIe-ke a felon of him and Ie t the lY'..an back of him go? \7hy


not, perhaps, be a Ii ttle leni ent on :Franklin? VhYr not be


a little easy on Franklin? ~~y not be a little merciful


to Franklin and through him endeavor to right the whole


wrong?


Gentlemen, if I am ever able to continue making a living


it must be in this:fh.shion, practicing law. I don't want


to go up against the power of money y{hen I place my cases


before juries. You may be litigants and you don't ~ant to


~o up against the power of money -- the corrupt use of mone


if you are litigants. Do you intend to malce jury brib-


ing a safe industry? I take it not. Now, then, when ~€


know that Franklin has bribed a jur~nnan, and '::e know tI-at
•


Franklin didn't use his o~n money, and I am not 00in3 to


\".aste any time talking to you about .anyone associated


wi th the prosecntion being interested in Franklin. ?e


have evidence here of his bribing and trying to bribe six


men. Six. Always to vote against us. Franklin said he


was my friend. ';.ell, so be it; so be it. But he VJas not


a good enon.gh friend tmt he Yfould not try to bribe a jUI"'J


e,gainst me. 1~0':J, shall ':,'e go back of, Pranklin or shall .....:'e


stop? ~~at is the wise thing to do? You know and I know


that Franklin didn't use his ovm money. You know and I


know that the intelligence tmt ~as back of ~r2..nl~in


C2.me from the defense, for he ',vas --.-70rking for the defense
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~~ere are ~e going to look?


1


2


and. every one of his acts were for the defense.


',7hat are we going to do?


How,,


7839


3 Suppose that we have made up our minds that th~ interests


4 of justice dcmai1ds that the "lrole thin,:s should be probed


5 to the bottom, if possible, and all thil~S are not possible


6 of course. That is possible vl€ should fine! ',~Iho furnished


7 }'ranklin the monE;j'.


8 :Flow, let us look. Someone connected vlith thedefense, cer-


9 tainly. That ci reI e can be dr2.vm. Someon e -;vho was going


10 to see these jurors 2S they came into the box to pass on


11 them in court and detennine vlhet.her to accept them or


12 not. :For what folly it \";onld be to have :?ranklin to be


13 out in an independent V:C.y paying out money to :rain, for


14 instance, and not knoWing that :Pain YiaS ~oin.g to be able to


15 pass and ,~et on the jU~J, so we have got to eliminate wery


'16 one else and come doym to the point.that it must have


Let us look. ':,ho yas the h md? We \'lould jl.aturally


17


18


been someone, some one of theattorneys in the case.


....:ho?


And


19 look there. They say that we wanted Clarence DarroYI; I


20 say that WeYlant the scalp of no man. I'IlJY, hOVlmucllbet-


21 ter it ~ould have been for us if ~~ could have found some


22 Ii ttle felloYl wi thont the abili ty to tarn 2.nd fight like a


23 tiger, and put tI:1~ battle that he has :put up. \'.e have


24 troubles enough, don't "torry. ~"e B.re not lookin:::; for any-


25 thing to be thrnst upon us. The District Attorney's office


26 of this great county has to grind the grist that comes
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through d?..y by day, week by Y/eck and year by year, and it


don't have any time to go out in the hi,0;11\'[8.:>'s and bYVlays


cmd take up cases to satisfy the grudges of any man, and


'\~rhy "Nish to teE;,r down this beautiful temple? Yhat value is


there in it? Ho, my friends, gentlemen of the jury, ',":6


have simply followed the trail, tl~t is all, and that trail


we have laid Lefore you to the best of our abili ty, t lE. t is


all, and ~hen r am through r am passi~1 the responsibility


over to you.


r mE;,y not be as eloquent and r may not be as keen a law


yer as those on the other side, but ~hatevcr humble qual


ities r have, r have given to this case my best throu,3h


and with the idea that r might a.ssist in doing justice -


no more ~- no less. ~by, gentlemen, can you conceive a


soul so base that ryould endeavor to fasten a crime upon an


innocent ~~n simply to satisfy the lust of anyone? And


":;ho v:ants Clarence I'arrovl? ?e says the Fational l;'rectors'


Association vrants him. r don't kiloy; ':mether they do or


~hether they don't. r don,t care. r am not ~orking for


the Eational Fr'ectors' Association. They havesotten


in a lot of 100 se truck and trash h ere about telegr2.ms to


the National Erectors Association, and they have argued


to you 2.S though "r '"'2.s sending telegrams back and forth


Y!'ith the National Erectors Association. ~here isn't one


scintilla. of evidence to that effect. }~r Steffens said


that Er Gibbon told him tl~t r~r Chandler had~ot a letter
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1 or a telegram from t.he national Erectors Association,


2 an d that they ":rould not cons ent to one of these men


3 ,r,;oing free.
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Ilw 1 But t. the ev idence is that whatever this was--and I doubt


2 very much whether there was anything--it came on Friday


3 of the week before Thanksgivingpthat on Tuesday they had


4 gotten their first information from me, and it was the same


5 then that it always was--there were cases against two men


6 and two men must plead guil ty • Mr. Darrow would have you


7 believe that he is being persecuted because he has been


8 the fr iend of organized labor. Gentlemen, I claim to you


9 that this evidence and the statements of the defendant


10 here show that he has not been the fr iend to or ganized


11 labor, the true fr iend. 1 claim tha t this evidence shows


12 and 'his: statements show here that 1 myself am a better


13 friend to organized labor, to that portion of it at least


14 that believes in the law, than Clarence Darrow, with his


15 maudlin sympathy for murders and dynamiters. Who is the


16 friend to your boy when he goes down the street and back


17 into a little nookery where he can buy cigarettes, where


18 he can sit and chew tobacco and hear nasty stories--the


19 man who furnishes him the opportunity, the man who en


20 courages him, the man who at least excuses him, or the


21 fr iend of the family who comes along and sees the boy, and


22 takes him out and spanks him and puts him where he belongs?


23 Who is the friend?


24 As 1 said in the beginning, gentlemen, no man can claim


25 to be the friend of any organization or any society or any


26 sect or any set unless he encourages them by his precepts,


by his acts and by his works, in observance of the laws of
I
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1 society, and unless he assists in punishing--as 1 said


2 before, not in vengeance, not in wrath--unless he assists


3 in punishing the wrongdoer.


4 Now, gentlemen, 1 want to go back a moment. We were


5 looking now for the man who gave Franklin the money. 1 hau


6 attempted in my discussion of this with you to show you


7 that that must have" been some one of the attorneys for the


8 defense. Suppose, now, without a word fran; Franklin, you


9 find out tha~ one of those attorneys back on the 5th day


10 of June in Cticago tried to corrupt a state's witness,


11 Biddinger, by offering him money. Suppose that you find


12 that one of those attorneys a week later sent a man by the


13 name of Behm, an Uncle of Ortie McManigal, out here to


14 Californla to get Ortie McManigal to change the confession


15 which he had already given, and corne over onto the side of


16 the defense. Suppose you found that" one of those attorneys


17 had been instrumental and privy to an arrangement to get


18 Flora Caplan, an important witness for the state, three


19 days after she was served with a subpoena, out in a devious


20 and dark way over the mountains out of the state. Suppose


21 you had been shown bhat a witnese by the nanle of Diekelrnan,


22 one of the king pins, perhaps, an identification witness


23 of Br ice and the h.andwr i ting on the night before the


U dynamite had been exploded, was induced to leave his place


25 at Albuquerque, where he was staying, and to go east to


26 Chicago by the ir.strumentali ty of one of the attorneys.
Suppose you had found out that one of the attorneys was the
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Ii.an who had received and was receiving at least tzoo,ooo
practically all of the money tha t was be ing raised in this


case, and paying all the bills, hiring all the lawyers,


4 detectives, and so forth. That one of these attorneys was


5 the paymaster. Suppose he was also the chief attorney and


6 head counsel and the director. Suppose you found that


7 one of the checks for $10,000 had been given to a friend of


8 his, an associate, whom they have referred to here as being


9 implicated in this sa~e affair in San Francisco, out of the


10 usual order of affairs, and that when the bills were receive


11 they wer e large tli 11s. Suppose that you found out that


12 this same attorney bad fel t out one of his tru.sted agents,


13 one of his trusted lieutenants, found out whether he would


14 engaged in the bribery business by suggesting to him one


15 night that he had some money to reach some jurors with;


16 suppose you had found out that another juror had been bribed


17 suppose you had found out that this eame man Franklin had


18 gone to five or six different men, whose names were on the


19 list, and tried to get them to accept a bribe; suppose


20 youfbund out that one man actuaJ.1y had gotten onto the jury


21 and received moneYI- with thi 6 same man be ing the chief couns 1:


22 in the case; suppose you had found out without one word


23


24


25


26


of testimony from Franklin--and we have it here in this con


dition, if you wish to look at it in that way--that this


large sum of $4,000 had been put up, part of it--$3500 iD.f it,


put up, and $500 of it actually passed in Los Angeles
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minutes before the transaction down below; suppose you


had found out that of all the thousands of men who might


addition to all this, in addition to the occurrences on the


judgment, you have made jury br ibing absolutely safe for all


time. How ar e you go ing to get mar e than the one who


received the money, the man through whose hands it passed,
ed


the man who gave the money, the vault ope~on the morning


a few minutes before it \vas passed, by a man ID a goes up


In


on the morning of the 28th of Novemberj suppose you had


found out that Jab Harriman, one of the associates and


counsel of the defense, had gone to his vault that morning,


and then gone up to the office of that head counsel;


suppose that transaction at the vault had been just a few


to the meeting place testified to by the accomplice?


have crossed the street at the time Franklin was arrested,


this same one head councel happened to be the one who was


there; and so 1 might go on; suppose you had all those


things, Without one word from Franklin, Without one


syllable from Franklin, where would you look for the


jury briber? Where would you look for the man that furnishe


Franklin VI i th the money? Why, gentlemen, it is so plain


that, unless you will convict on this evidence, in my
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23 28th, what do you ever expect could be found against a man


24 who wanted to bribe a jury? .


25 Now, 1 am not asking you to n",ake any guesses. 1 am not


26. asking you to make any guesses at all. 1 bel ieye that tlfris
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1 evidence is so clear, 80 convincing, so satisfying, that


2 you could never rest your consciences in peace if you fail


3 to bring in a verdict of guilty. And, so far as you and 1


4 are concerned, that is all we are concerned with.


5 Mr. ~arrow haa held up, in his telling and pathetic way,


6 the gray walla of the penitentiary. You and 1 have nothing


7 to do with that; absolutely nothing to do with that. It


8 ia my pusiness to place this testimony before you. It is


9 your business to we igh it with the testimony put in by the


10 other aide, and determine whether you think C'l1 arence Darrow


11 is gUil ty or not, and so state by your verdict, and if there


12 is a.ny mercy coming, if there are any considerations


. 13 coming, those will be and can be attended to at the proper
with


14 time by the court. We have got nothing to do"whether he is


15 to be put on probation, pays a fine or.goea to the peni-


16 tent iary. That is not our affair. You have got bur dens


17 enough of Jrour own to carry \V i thout wy ing to carry the burde


18 for the court.


19 NOW, gentlemen, 1 am goir.g through this testimony with


20 you - 1 am going through it carefully. We have been a


21 long time here. 1 am going to take my time to it. 1 ani .-


22 going to reach much of it, and 1 am going to read it fairly_


23 There was a stack of this that you and 1 could not read


24 through in three weeks if 1 were to a ttempt to read it· all


25 to you. That would be impossible.


_


261'------ _
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1 But tla t \"/hich I do quot e to you 'will 'be the truthful index


2 G.nd:m.y deductions dravm. therefrom, ..-ill be those given to


3 me by my jUdsment.


4 And I want now again to call your attention to '"/hat I


5 believe to be the duty of a District Attorney. You have


6 heard a good deal about J'i!r Ford in theargument that I have


7 read during the eveni~JS. Gentlemen, I have not time to


8 pass out bouquets and you have not tim e to Ii sten to them.


9 :But I Y.!Quld call to your attention that the one man Viho has


10 kel)t his poise throu,gh all this trial) who has not lost his


11 hEad and been fined for contempt of court, ~ho has al~~ys


12 been the courteous gentleme.n, althol'lgh the persistent ad-


13 vocate, is that same man, Joe Ford. And I would call your


14 attention to the matchless argum.ents ':rhich he has pre-


15 sented here to this court, and I want to say to you that


16 I beli eve on e 0 f the best things that I ever di d in of-


17 fice, was insecuring the services of :roe Ford. Out yonder


18 on the la~m there stands a monQ~ent to a man who earned


19 that ri,~ht by his abili ty and his inte3ri ty here in Los


20 Angeles County, and I want to prophesy to you, ~entlemen,


21 that th e time v/ill come when they ,:,rill put another on e on


22 the ot her sid e to this same btilliant mind, this s arne court;


23 cns .,: entle:mE;.n, .:roe Ford. And it ,rill be given in true re-


24 ward for his merit.


25 '-'Thy, I:r Rog ers Joe Ford referred in his argument to


26 some \',itness:sthat he said "t:ere perjurers, cmd l{r Pogers
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came in prancil~ anddhamping at the bit, roaring and tear-


ing c.;.nd kickine, and charging that J"o e Ford, for insinuat-


3 ing for a mOY,1ent that anyone "'fould commit perjury in this


4 case, ,mere he \~.s chief counsel. l r l'h. ~
"LJ,~. , please your heart,


5 at th c time the rot t ennest one" 0 f these vii tnesses were on


6 the 13 tand, if my memory 13 erves me right, l~r Rog ers vias not


7 in th e court room at &.11.


8 Let me tell you a little, story. There vrere four men on


9 a stre et car. On e 0 f them, Y[hen he got on th e car looked


10 at his vratcll to see vfhat time it \'Jas. Y!hen he ,::;ot about


11 to his destination, he reached :for his watch, and it \'fas


12 gone. Ee saw a policeman outsid~ and he c2.11ed a police-


13 man. He se.id, "I h2..<1 a vatch Yfhen I came in here. It


14 is gone. There has been nobody here but these three mEn;


15 one of them has stolen it. lI And one of the three jumped


16 up c<t once and said, llYou 8.re a liar; you a11 e 2_ liar; you


17 are a liar.", and the man sai d to the offic er, "Search


18 that mem. 1I Ee did, and he found his vJatch and a stick-pin


19 that he had not missed.


20 Gnntlemen of the jUly, nobody is accusing anybody any


21 more than tl1 eJ have to, and certainly vre are not accusing


22 counsel ofaI1~tthing. !Zr Rogers also info::tmed you Hat rr


23 Lar1'o\7 had made a great ba.rgain v,hen he got these tyro murder


24 ers off so li~htly, neither one of them bei~ hanged a.t


25 least once, ':rhen they had murdered twenty men. I suppose


26 ';ho inference was that if :r{r ?o,c;ers !".ad been retained in
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1 the pro secntion until th e time of t rial came, that both


2 would have been hanged, at I east onc e. rr.o.y ,rr,entlemen of


3 the jury, if ITr P-ogers had beenretainea in the p1'osecu-


4 tion until that day, th ere \'~Quldn' t have been enough money


5 left in the exchequer to bUy a clothesline to hang a


6 vashing on. HOVI, c;entlemen, s a much for t bat, ancf vre ,,rill


7 pass th2vt by "lith 1Jr Appel's goat and the baby's trousers.


8 I made a few notes of J;'[1' rarrov/' s t2.lk as he \7 ent along.


9 I don't knOVl that th ere are any 0 f them here t bat I v,i s h


10 to call your attention to, but I will look it over.
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1 He sc_ys Franklin only approached hon est mon. How does


2 he knOY!?


3 Ee sa.ys Yie are prosecnting him because he has alvJaYs


4 stood for ]a bore Gentl €men, we are prosecutin::s him be-


5 cause he is the center of this corruption, and this evi-


6 d enc e. shovrs it. That is why, and only y,lly. If t here is


7 any lc..borin,?; man that labors any harder tb2.n I do, I Y.ant


8 to see the inside of his hands. I v.e.nt to see t.he time


9 when he ,goes to work in the monling and when he quits at


,10 night. I wEvnt to know fuf I am not a laboring man, cmd if


11 I have any syBpathies they are sympathies ~ith the man who


12 toils. But they are not a maudlin land of sympathy.


13 Why, I remember an attorney in one of these kind of cases


14 s aid to me one time, he said, "I think Yfe all \70rk too


15 hard." :tle says, "I believe the time is coming \":hen no


I am not on e of th e


16


17


IDc.n will have to \'rork ovel' three hours a day."


said, "Old !~an, '.'fhy -'-fork so long?"


"Oh" I,


18 kind tra t believes in handing out any maudlin sympathy


19 to the laborin,g man.Ee don't need it, and he don't want


20 . ~


ll- • All the. the needs is that the accursed 1 eaches that


21 have fastened themselves on' the institut.ion shall be strip-


22 ped 0 f'f, 2..nd the men t wmselves -s 0 on cl ear- eyed cmd


23 clear-brained to ti1.oirdestiny.


24 ~'r furro'.'! is 2.lso j1k'11P ed on because he is a poor man.


25 Oh, I don't lo10\"! -- I don't know 'Vrhether he is a poor man


26 or not. I never heard of anybody.<s ettin'S this sort of an
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1 array of corm sel '7i thout having some of the wherevri tr..e.l


2 to scat t er around them. Eaybe Ll.0Y a 1'0 only g et ting two


3 2.nd a half a day I don't 1crlow. But if he has to pay


4 them anything, I am sorry for him -- not because they


5 haven' tearned it; but because he gets no advantage in the


6 end, ':'hether he is convicted or acquitted.


7 The centre.l figure in th e labor ';rorld, because he came


8 here to defend the T':':cHamaras. How, gentlemen, I am not


9 ::aying these things rOl.-1..ghly, and I don,t '.'ant you to think


10 I am. I haven't an unkind thought for this defendant. I


11 '.'ant to 000 him punished, but there is no gloating about


12 it, e.nd there is no joy in it. I haven't the sligh test


13 doubt that any la\vyer capable of handling that case in the


14 United states vrould have been tickled to death to have taken


15 it fa I' the :.:ame f ee that l,{r furrow got, and I don, t 1crlow


16 '."fhat it ·was, 2.nd I don't care. I haven't the slightest


17 doubt but ':rha t c,ny la'h'Yer capable of handling t he cases


18 that he has hEmdled for labor, as he c2.11s it, '·:.auld have


19 been tickl ed to death to have .taken those cases that he


20 took for the fee there v.as in it and thec.dvertising, ,,'.hich


21 brings other business, and I don't 1crlow whether he is en-


22 ti tIed t a any great c redi t for his posi tion in that 1'e-


23 g,ard or not, 2nd you don' t 1crlO\~'.


24 This t2Jl~ abont the District Attorney's office \7anting


25 him and not ';-rantinc; Franklin to tell on any Los Ang 8les


26 man, is 8.11 nonsense. P.ave yon seen LeCompte Davis shelt-
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ered or protected or spared here in thecross-examination


or in the~minations and produci~ of testimony? Eave


you seen Job Harriman spared? We mven1t said much about


Joe Scott, it is t rue, but you know Joe Scott didn't knoW'


that these men were going to plEad ,suilty, or ,rere even "


thinki~S abmlt it, as Lincoln Steffens or Davis -- I have
to


forgotten which _.- said, until..,'1lhanksgiving day; so I don,t


im~sine that Joe kn8\"f a great deal about it, although he


does put up quite a fine front. I wonder if Joe Scott


~as in this case because of his great love for labor?


I wonder if LeCompte Davis v~s in it- because of his great


love for labor. Shucks -- nonsense! They were in it for


thei l' fee, to bUy sho es and stocking sand clothes and


meals. And there is nothing dishonorable about t tat,


and trere is no cricitism intended about it. It "fas a
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1 want to tell you, gentlerr:en, that you have listened to


one of the most marvelous addresses, orations or pleas,


michever you wis~ to call it, ever delivered in any court


roonl, when you listened to Mr. Darrow. Plausible, eloquent,


his 35 years of training back of it, his terrific and


tremendous interest in it made it indeed a wonderful plea.


But that, my gentlemen, only reflects the ability of :.the
I


man and has mighty little to do with his guil t or innocence.


If you were to pay attention to that, it would mean that a


man of his ability could commit crime all at his pleasure,


and he could not be convicted for it. If you were to per-


words that he would have done no~hing of the kind, because


he knows that the only way to stop these crimes is to


punish them, if he is in his right mind. He knows it and


you know it. And when he said he would have stopped it an


12 mit that to weigh in your jUdgment, then the bigger the


13 rascal, the brair.i3r the cr iminal, the surer he would be


14 in his pos i tion. But you know and 1 know, and history


15 teaches us that brainy men have gope wrong i that the wises t


16 criminals have committed the nlost foolish blunders, .and


17 1 am going to show you now by this testimony that this man,


18 this defendant's predicament now is the result of his


19 beliefs and the principles that he has in him.


1020 He says to you that he would have walked from the east to


21 the west in his bare feet if he could .have stopped this...
22 crime. Now, gentlerren, 1 am going to show you by his own


23


24


25


26
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1 yet sail in the same breath he would not have punished it,


2 1 argue to you that he would not have stopped it, for it


3 means the sarre tning. No, no. It is all wrong,


4 gentlemen; it is all wrong. Lincoln Steffens called this


5 a social crime--calledthe McNamara murders a social crime.


6' This defendant said there was no hate in the mind of Brice,


7 no desire to take life. It is in evidence in this case that


8 he told Biddinger that he wished that Chandler had been ther


9 that night and he would have blown. him so high that he rarer


10 would have come down again. No hate l. Why, gentlemen,


11 that is full of hate.'


12 MR. DARROW. ':::,:: • Just a moment.


13 MR. FREDERICKS. Your point is that it was put in for anothe


14 purpose.


15 MR. APPEL· N?, there is no such evidence as that. It may


16 be poss ible, but we have no such recollection.


17 MR. DARROW. There isn't any such evidence.


18 MR. APPEL. Furthermore, that your Honor stated that you


19 admi tted it for a particular purpose only.


20 MR. FREDERICKS. Well, it is in there. If 1 do not get it


21 today 1 will get it tomorrow. It is there all right. And


22


23


24


25


26


1 do not intend intentionally to tell you anything is in


testimony if it is not, and counsel is at liberty and you


are at liberty to call my attention at any time if you


think 1 have made a misstatement of the evidence because


unl ess we can agree on what that is we cannot go very far,
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1 and this will probably be your last opportunity to refresh


2 your mind as to what the evidence is.


3 No hate \ 1 tell you, the people who do that sort of


4 thing are filled with hate--filled with hate \ And there


5 is no power under God's Heaven that will prevent them from


6 giving vent to their hatred except fear of punishment.


7 Why, that is the logic of the world. Stick your hand in


8


9


t
the fire, disobey the laws of nature and you are punisl:ed i


disobey the laws of nature in· the matters of diet, inthe


10 matter of eating, and you are punished; disobey the laws


11 of nature in anyone of a thousand ways that 1 could name


12 to you and nature punishes you. Disobey the laws of your


13 country, and society punishes you. It must. Tl:er e cannot


14 be any slipshod·way. But Lincoln Steffens thought that a


15


16


i.17
i
I 18


19


20


21


22


23


man like Brice could come up to a confession post somewhere


and nlake a confess ion to some God, to some idea, that he


had blown up the Ti~es and killed these twenty men, and then


go on his ::way and blow up another one and make another con


fession, and kill twenty more and make anotper confession.


NoW, gentlemen, 1 am going to start on the discussion of


this testimony.


As 1 said before, I am going to try to be fair. 1 do not


want anything but what is right. 1 do not want you to go


~ out and make a mistake. Do not do it. Let me give you a


25


26


little notion of n~ idea of the District Attorney. A


District Attorney once had a murder case against a poor
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1 Mexican, acholo as they are cal1ed, and it was a strong


2 case against him. He had been identified as being on the


3 scene of a murde~, and he was held to answer and taken


4 over to the jail, and two women had identified him, and it


5 see~d as though--i t was a brutal affair--i t seem~das though


6 he was on hie way to the gallows. He hadn't a dollar in


7 the world, not a cent, not a sou, not a friend, but the


8 court appointed a lawyer to go and interview him and


9 defend him.
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1 The la\"/yer YJent; he conld talk his lanE~uage. And he came


2 'ba.ck to the DistrictAt torl1€¥ and he said:' old man,


3 you have made a mistake there. I do not belie ve that !11.an


4 is guilty. Well, the District Attorney looked ~t the e~i-


5 denc e, and he says: it looks pret ty straight. :But th e a.t-


6 torney said: this man tells me he ',",as do\'m in Hew liexico


7 on the night this murder \",RS committed; that he \'as a


8 tramp, traJnpin,g the streets, t ramping a rairroad there,


9 an unnamed, unnumbered and unidentified tramp. Oh, it


10 sounded like a fairJ tale; sounded like the old ya~n over


11 cgain. But t.he laY.ryor vrm knew his language said: it


12 sounds true to me. I have got no money. I cannot sond down


13 there. So the District Attorney sent a stenographer over,


14 8.nd, tj,1rongh an in terpreter, they took his s tatcr10nt and


15 he told th en that on this certain night when t he murder "'as


16 committed here in Los Angelos h 0 was dO';m in a Ii ttle sta-


17 tion in New f.lex:ico, and he remembered t hat a tool-house


18 had ljoen broken op en e.nd he and anoth err man had been ta}cen


19 up by tho sectbmon boss and th e constable for breaking into


20 the tool-house. Well, the District Attorney took one of hi


21 detectives and ,,: got him a scrip book and ,gave him (~lOO


22 and told him to r~o doym thore; "i/e \'rill just clJance ,;~lOO on


23 that. In al:Jont ten days th 0 operative C2.me back ':/i th the


24 skin all pu~led off his nose, snd his cheek bono~ and he


25 brought ffick a big, red-headed soct,ion foreman ',7i th him,


26 c.nd he said: yes, trero ':/as a nan doym t l13re; there Yic.. S a
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1 section-house broken open, c.nd Vie took two li[exicans 2"nd


2 locked them up over night; and it "'ias 'broleen open at that


3 time. I don't leno"" i'!hO they v,ere.· I have not seen th an


4 sine e. rie took him over to th e j ail and stood up a lot of


5 Hexicans in a line, and he said: why, t her e is th e man.


6 And the man was turned loos e. That has E.lvrays been my idea


7 and m;y ideal of the duty of the District Attorney. It


8 is true tffit it is in human nature '.'ihea ':::e take one side


9 of e. case, to become, perhaps, a little uJjl.fcdr cmd a little


10 biased, if the stro.gf:;le is fiere'e, and the counsel on the


11 other side are able, but so far as lies -·;Jithin my po\"rer,


12 that is my idea of the duty of the District Attorney.


13 And it was tlfu.±h t1P.t idea in mind, of f'l3sisting you to


14 come to a correct conclusion, that I E.m going to ta~e


15 up this testimony, and I am .going to start :oig ht 'back


16 in Chicago, and I am going to show you d?y by day, just


17 ~mat happened. I am going to show you how the insiduoils


18 and skillful hand of this defendant entered into the brib-


19 ing business fronl the beginning. I am going to sho'w you


20 that bribery is in his nature not unkindly. I am going


21 to show you that bribery and the id eas of povrer of money,
,


Ithe.t moneJ could bUy anything, is in his nature. am go-
I


theing to sh0\7 you by this testimony that those C.re


ideas and ideals of this !ll2"n, 2.nd I am ~oing to try to do


th ere Yf8.S no in teg ri ty or virtue that could


22


23


24


25


26


it fairl~l.


notion t bat


?~oney I ?~oney I 7~oney I Tha t\ he had the
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1 not be bou.ght. I am .going to show you t tE'.t by this t es-


2 timony, and I am going to go over it step by step. I ~~


3 goim; to try to. be right and I amgoiu'3 to try to 'be fair.


4 TEE COU HI': Gentlemen of th e jury, remember the admoni tion


5 heretofore ,given. Take a recess for 5 minutes.


6


7


8
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1 (After recess.)


2 IJR FREDERICY,B: Just before cour t adj ourn ed, c ouns el


3 thought that I had made a mistake in the testimony. Th e


4 t es t imony t fa t I was quo t ing 8.. t the. t time \,vi 11 be f oum


5 in volume 42) p2.ge 3281. It is the testimony of Guy Bi6din


6 gel', whEn he was relating vflat occurred \'{hen he v,as bringing


7 Brice and McManigal from Detroit to Chicago. It is as fol-


8 lovis: I A'After Yfe had set 'upon ~p30,000 as the price to let


9 him (Brice) go) he got very friendly and told me that the


10 only thing he ever regretted out in Los Angeles) he didn't


11 blow up that son-of-a-bitch Chandler. Ee wished he blew hi_


12 so high they ~idntt find a piece of him. I asked him


13 hOVl it Ylas they didn't get Chandier. He said he didn't


14 have .l- •1,.1me. He v.'ent to a telephone booth and looked in the


15 book to get his address, and c oul dn' t fin d it. P.ad to


16 get out of to\vn too quick."


17 This is the man th2.t 7Ir Darroy[ hopes some day '!rill be


18 pardoned or paroled; Bric e. Thos e are his hop os; thos e


19 are his ambitions. That is the kind of a man ~r Darrow


20 vmnts turned loose on the community, because of this maudli


21 sympathy t:ra t he has expressed to you.


22 I miGht call e.ttention again to the idea. t,l~re of the


23 poyrer of mon Eo/. The pov,'er 0 f mon ey even in th e mind of


24


25


Brice, offering this ~~n $30,000 if they ~ould let him


go.


26 Now, I want to talk to you a little about this man Bid-
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1 dinger, that'they discussed this -:,itness that came on the


2 stand. Biddinger J they say, I believe it developed on his


3 CrosB-ex:amirm ti OIl. , l1..ad been a saloon-keoper in Chica.go in


4 11is early da.ys, or at least, had had some c onnec t ion '.!li t 11.


5 a saloon. Be that as it may. I suppose one connection


6 ~ith a saloon is about the S@ffie as another. And I don,t


7 know t rat that is exactly an indication t bat the IDem is not


8 honest. Hy experience in life has taught me itat there


9 a re more honE-Jst men behin d the tar than t here are in front


10 of it; tns. t theJ, fellows, 8.S 2. rule J who stand behind th e


11 1Jar ..,-lith their white apron on and handing out poison to


12 the rest of humanity, see the wiiIl. effects of vice, a..nd


13 are more apt to be hon est fellows than the fellows Who habi


14 ually freqnent the other side of the bar. I saw habitually


15 frequent the other side of the bar• .At any rate, I think


16 they are about ',&.n average; just about an average,. So let


17 us start 'c',i th t iB t. Is Biddinger honest? HT I'I>e .l, he has


18 been a sergeant of police in Chicago for ab out ten


19 years. At present he is on a 1 Eave 0 f a 'bsenc e and in th e


20 employ of "lJ. :J. Eurns. How, vrhO is Yr. :J. burns? l.~r


21 "2ogers v:as going to eat him 2~live Y,rh Ell 11. e t oak the '-"Ii t-


22 neB"S stand.


23


24


25


26
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He changed his mind--he didntt do it.


Who is W. J. Burns? You know lawyers have a way in


trying a case of speaking sneeringly and referring in a


slurring way.to a witness day in and day out until the


jury and everybody else almost feels that that witness mus t


be a bad fellow. But who is W. J. Burns? 1 suppose it is


permissible to refer to history, to well known events,: and


1 want to tell you thtt in my humble judgnent William J.


Burns has done more for the cause of civic righteousness


and civic decency and civic honesty in America in the Jast


ten years than any other one man. Now, that is ffiy opinion


of Will iam J. Burns. Men who are continually after cr iminal


get rocks thrown at them, get mud thrown at them, until


sometimes we look at the mud and think that is the man.


But 1 would like to know what Will iam J. Burns ever did,


in your minds as candid men, that did not indicate he


was a highminded, honest, honorable man, pursuing the line


of work that he seems so well cut out for. 1 think he has


his faUlts, like all the rest of us, but they are not the


faults of dishonesty and they are not the faults of crooked


ness, or anything of that kind. So much for Burns.


Biddinger. Burns wouldntt piCN a man unless he thought


he was an honest man. NOW, the fact that nothing ever came


of this offer of $30,000 shows that the men who were there


on the train were honest men, for if they bad been dishonest


how easy it would have been to have had an accidental escape,
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1 and gotten at least some of that money. Here is where we
in "


2 learn about who McManigal was, and~iscussing this evidence


3 yeu must know to. a certai n extent who McManigal was.


4 McManigal was arrested in Detroit in May of 1911 With this


5 man J B Br ice J that is, J B M c:Namara. Tr..ey were arres ted


6 together, and as appears from this testimony, McManigal


7 gave upthe career that he had been liVing and turned states


8 evidence and made a confession. Counsel says that he was


9 given the third degree. Counsel is draWing on his iroagina


10 tion in that regard. He knows nothing about it, and 1 don't


11 know a great deal about it, and there has been nothing broug t


12 on here, but 1 do not believe that he was given any more.


13 third degree than a man 1 s own conscience presents to him


14


15


16


when he finds he is brought up against a terrible tragedy
his


in life, such as~caPture for dynamiting. But, be tha t as


it may, he makes his confession. That stands as one of


17 the facts, but just what that confession was is not in


18" eVidence, and, of course, for that reason 1 cannot go into


19 it in detail. But you can draw a concly.sion frolL what is


20 in evidence here, that is, the testimony of Bidding er about


21 . the several score of explos ions in the east around about


22 this time, and a gathering of the registers of the hotels


23 of various cities, and using that as eVidence, from that


24 you would be entitled to con~lude that McManigal was mixed


25 up in all 0 f thoa e t lings, that his conf ess ion covered


26 them·.
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Now, let's see. 1 am going to pass over the trip on the


train. Just a little talk here fronl Brice about money


again.
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1


2


3


4


"After we had been en route an hour or h;o, lfcUamara ::~l
me ll


, said Biddinger, IItYThy, you haven't got me for blowing


up any safe; you have Bot me for that job out in Iros Angele


Furth or on he says, liDo you v:ant to make a Ii ttle money? 11


5 I said, "I alvrays '.'.ant to make a little money. HoVi much


6 have you got?lI He said: "I '\'li 11 (;ive you *~2000 to 1 et


7 me gO." So it '.Tlent on up to ~~30,000. You remember in


8 the t estiJnony it ViaS told how it ",'as to be done.


9 JUst in passing, c;.nd befo re I com e to Bi dding er again,


10 I have c. lit-tIe no te ab out John R. Earring ton. VJ1lO Y,as


11 John '2,. P..arrington? You lmow they have throvm so much


12 mud and so many rocks at John R. P~rrington -- and he has


13 done somethings, a,s the testimony shows here, that proba-


14 bly you or I would not care to do. We '\70uld no t care


15 to go and live in a man's house, and then tell on him.


16 I dOll' t think I \",Qul d , Ci.nd I don' t t mnk you i70ulc1.


17 But that is 8. matter of ethics £~nd not a m&.tter of honesty.


18 And I don,t knOV! nhether a man's duty to the' state is not


19 greater than his duty to his friend. r don' t lmow but


20 ';;hat a T!lcm's duty to the- state is at least B,S great --


21


22


23


24


25


26


that is, his duty ·to revoe.l any criminal act that he knOYiS--


is at least as great as his duty to conceal the criminal


acts of his friend, even though he is under his roof. I
\


think probably, in '. strict ethics, he should have eotten


out from un del' his roof, so far £,.s that is core erned.


But, a.t any late, Harrington '\":as 2, lav.yel·, or claim agent
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in Chi CE'vg 0 , for 15 or 16 years, and he had kno ....m Darrow


there for t. hat time, e.nd he was employed by if'r Iarrow on
-


the 27th day of .April, employed and chosen and sel oct ed.


After 1.'3 or 16 yee..rs of acquaintance, John Earrington vias


selected by HI' Darrow as his investigator of evidence. Nov{,


if they v:ant to muddy these fellows up to any great e.x:tent


}'lou lmow they are mostly their men. F.arriI1..gton \1aS


their T£l..8..n; Franklin 'ras their ma.n; Old George Eehm "'-jas


their rn.an; Cooney '\;1.as their man; Fitzpatrick ...-ras their man;


this old felloy; Ji.'Tayel' Ylas their ma.n. I might narne others,


and I will as I ,~alol~. I am going to pick out these


gentlemen, 8.nd I v:ant more to discuss tho se than CLnything


else.


:How, you know Darrow came out to Los Angeles late in


8.nd as the l' ecord sho\'1.3 was 8,ssocie,ted in the prosecu-


tion of the case of the people vs. EcHamara, 8.S chief


c oun,s el. At that tim e the c oun sel \'fa s Rappapo rt, and I


wish you ....lould rem.em'bel' that name; 'P.appaport of Indianapolis,


Scott, DaVis, F.arriman cmd Darrow. At t ret time :::'ran1<:lin ,~


first met Darrow, e.bout the 1st of June.


lrow, 1 et us go back to Chicag 0 \":i th Er Barrov!, Y!here he


met :Biddinger, the nan vroom they S20Y is not ':;orthy of


belief, end ",'!ho is not honest. How, if Biddinger hadn't


been honESt, you can see by' this testimony, by the testi-


mony even of HI' Darrow himself, ",-hat he could have I'~ade.


Probably ~~50cRf~t any l'ate, if he had not been 2.n honest
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1 officer. There is no doubt about that.


78~


So Yfh en a man


2 puts aside the oppor tuni ty t. 0 make a t,ig bunch of money


3 like t:rnt rind t? m2..ke it easy) secretly) and :~et away


4 with it) ':.rho. t deb es t rat mean?


5


6


7
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What does it mean in life? It means that that man is honest;


it means that he is honest simply because he wants to be


honest, simply hecause honesty is ,his being and in his


being. That is what it means. They have talked about Malco


McLaren here. Old Mac is not very good to look at, maybe.


He is not as handsome as some fellows, but he is one of


God Almighty's noblest works, an honest man. How do 1


know he is an honest man? Ge~men, every man who went


through thct fight with me in the District Attorney's office,


with the shower of gold going around there, that 1 shall·


tell you about and show you, and come through that fight


still my friend, still with access to the District Attorney!


office, to go and come as he would, that man does not need


to be proven an honest man. If Biddinger was worth $5,000,


what would Malcomb McLaren have been worth to Darrow if


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16
Malcomb McLaren had wanted to peddle his informa-t.ion, with


17
the access that he has been shown here to have had to my


18
office? 1 want to say to you gentlemen, McLaren has not


19
been an issue; he has not been a wi tness, but 1 want to


20
say and 1 want to say it so it wi 11 be remembered, that


21
Malcomb McLaren has endeared himself to me by the traits


22
of sterling honesty and integrity, by ties that will never


23
be severed if 1 can help it, and if the time should ever


24
ceme, as it did come that time, that 1 have to choose a


25
companion to go out among a howling mob and fight for my


26 life, when 1 know when 1 feel his back against my back, 1







scanned by


morning, if the accusations are untrue, and get fat on it.


to bed and sleep at night and get up and gG to work inthe


dead hour of night, jerk it open and say, "Who is there?"


He gets the wageAnd he is not afraid it is the sheriff.


But, gentlemen, 1 have learned in the past year what


common honesty is worth, as 1 never knew before, and 1 am


going to talk more about that to you. An honest man.


Honest men. It don't buy much. 1 suppose McLaren doesn't


get very big wages. 1 don't remember what we paid for him,'


but he gets a wage that 1 would rather have than all the


gold between heaven an earth, if the streets were paved


With it. He gets a wage that comes from in here (the heart)


that can enable him when he hears a knock at the door at the de


78fIJ
know that there is a man, the first man in God's footstool


that 1 would choose would be old McLaren.


say my hear t tells me is un true. 1 can go


of independence; the wage of the knowledge of honesty


There is no big~er coward on earth than a crook. 1 don't


care what people say about me so much, if the wrong they


That is my little tribute to honesty_


There~~s been lots in this case that has not been honest


and it hasn't all been on one side or the other- 1 am


going to discuss this evidence as 1 see it, as 1 would talk


it over With you over the back yard fence, and give to it


the amount of weight that 1 think hiB testimony entitles


him, and say to you that this man Biddinger is honest.
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d o\V11 7'tfO
1 1 say to you that a man who would turnAan offer like that


2 and go at once and report to his boss wont lie when he takes


3 the witness stand. Why, a naturally honest manwould


4 undoubtedly tell the truth, unless he had some teriific


5 object to the contrary, and what object haa Biddinger to


6· lie? When he says that Darrow's bargain with him was not


7 only to deliver him information about the crooked men in


8 Darrow's own camp, but was to deliver to him the ph'.'sical


9 evidence that was going to be used to convict the McNamaras.


10 That is what Biddinger says, and 1 believe when he says


11 it that he is telling the truth. Why shouldn't he'? What


12 is it to him? He haa shown himself to be honest,why


13 should he not tell the truth? He haa gone; this is only


14 a case to' him. It is true they say that he was interested


15 and is interested in the rewards that are out for the appre


16 hension of the other people who were involved in the Times


17 Dynamiting case, but that has got nothing to do with this


18 case and 1 hope to He-aven if there are any rewards out,


19 that he gets one of them. In fact, I would like to see


20 everybody who has done honest work get some reward.


21 ~ow, let me give you his testimony. Biddinger states he


22 met William Turner, a friend of Darrow's. Mr. Darrow said


23 yesterday that he didn, t remember whether Turner brought


24 Biddinger to Darrow or not. He may have. "Well, go


25 r ight--where did you go after you tal ked to Turner? It·


26 This was in Chicago on the 5th of June. 1 am going back


and I want you gentlemen to remember this) and if it gets
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tedious remember that we have been a long time at this


and there is only one way we can Bolve this problem, and


that is solve it. by the testin::onj. If you get tired and


find your head, as mine gets sometimes, is tired and you


want to let up a while, say so and we will quit and we


will take a recess, and don't hesitate to do it, because


1 know 1 have sat often and listened to a talk until


after my head gets full and then they can go on for an


hour and 1 don,t get any more of it, and 1 suppose other


people are the same.
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1 So I want to call your attention to this testimony of


2 Eiddinger. Iflifow,'I'urner ta.kes him in to the private room


3 in . this hot el that "ras n ERr Darrow's of fie e, 811d


4 Turner ffi.ys, 'I am going to leave you ty,'O men alone to


5 get together a.nd talk things over', a,nd Turner left the


6 room," a,nd Bidding er furt her says, "Well, It:'r Darrow asked


7 me v!hat I lmew ll
-- you vrill notic e I am skipping the


8 questions Ifasked me wllat I knew about th e case. I told


9 him a little of J .E. Ifc1Ie.maras' conversation ll
, referring


10 to the con versa tion on th e t ra.in. "Ee asked me if I had


11 w.ade e.n affidavit to it, and I said, n9, I hadn't." Well,


12 he said, "I ,vish you \'ould forget it. II fIe said, "For .sot


13 as much as you can. Don't do the boys any harm. II Ee sEdd,


14 III am goinS dovm to Indianapolis tomorrow to see the boys


15 and.g et some money, End I y,rill take care of you. If


16 Remer.lber that expression of LarJ'Ow's, If I ,;,rill take care


17 of you If. Back in Chicag 0 on t he 5th day of June, and


18 here in Los Angeles given to Sal1\ BrO\'me on the 28th day


19 of November -- If I \vill take care of you. II It seem.s to


20 permeate t bis IDe,n's mind and this rr:tan's moral n2~tuI'e, that


21 men could be handled like chattels or someone \'rould t 2,ke


22 care of thG'!ll, ilfi somebody Y.ould buy ther.l.


23 "I mid, ".'.llat do you r.lean by take care of me.' Ee


24 said, 'Eo'?! ".;rould 5000 do.' I se.id, 'lTo, it is not mough,'


25 Oond he sai d, 'You Yrant to come to help me c.nd I '::ill


26 give you 5000,' and I said, ".'.'ell, I ':rill sec about it.'
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Crime }ro .1.


We were in the room about 15 minutes. II


forget it? Eave you made an e.ffidavit to it? You ',vB.nt


ri ty of ',-,1 tnesses c~l1d juryr.J.en can be to',',n dO',".n, -:hat have


It may be trat "vice·~ is


1'te have only one \"£y of arriv-


He goes 2.nd reports tl1at at once. to


Here is a witness, mark you, gentle-


not to Willie~ J. Burns) for V~llliron J.


VIha t doeshe do?


He mons Y,'hat that mems.


to forget it?ll


like that does not impress you.


is the s2,me thing -- true'"! testimony.


}Urns vas in Europe, he didn't see Burns for sometime


Blt that is 2. crime, g entl emen -- to indue e a ';/i tn ess, to


attempt to induce 2. yfitness to Y.d.thhold or forget -- it


inC!, c.t facts, E:nd t.hat is by witnesses, and if the integ-


the ones ,,",rho had come throll.gh on the tr2.in) one of the


ones '.',rho had hmrd the conversation) a police officer'.


"Youvant to forget it." Gentlemen) y.!JlU have heard so much


of crime and criminal talk here that it may be that e-thing:


l\foy,r, l,rr LarrO'.y is' a capable, em able man. Fe knovrs t 11at.


n eSB) one of the ones v!ho had me.de' the arrest) on e 0 f


Chicago. rIo'.'!, did Darrow say at tbat time) llYou\'ant to


his chi t1f


rr~n, this man 5iddinger ~as a witness, an important ~it-


a monster of so frightfuLa mein, that to be hated) ne cds


but to 1e seen, but seen too oft) familie,r ':.-ith her face,
n


'ire first endure, then pity, then-- forgr"9t e.bout it!


ctfterwards, but he Ylent to the head of thecgency in
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Ho.l.


Biddinger met him Egain in hi s offic e, a.nd here is "fIla t


occurred. I t was about th e same time, a few days cSt er


the cOIlvel'sation in the Union Restc:.urant in Chicago.


Turner was there, this man Turner, "Turner started in to


tell ill e how liberal .Mr DarTo';; Y,as \7i th Olerybody in Idaho. II


~~oney -- money -- money!
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VIe got 1 eft?


7874
\7ha t have we got 1 eft. ..NoV!, that 7!aS crime
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Il and it was to my interest to go in with Darrow and help


into temptation. And here we have this high minded man


teu~ting--tempting--even to put his construction on it-


tempting; shaking the money at him, $10,000 or $15,000.


picture of qUite a good deal of ease; it means temptation-


temptation. !h, gent"'emen, 1 have always thought that that


part of the Saviour's prayer which said, "Lead me not into


devil who is a sangeant of police, and if re has been for


ten or fifteen years, 1 eXlf.ect he would be for ten years
~.I.C\.v


more, and, to guess at it, a salary of about $150 a month.
1\


It means a home, it means a ranch, it means a beautiful


Lead me not


Now, Mr. Biddinger said It, and so


"So Turner told me that 1 was making a great mis-


him win this cas e •


forth.


take not to be friendly with narrow, not to do everything


1 could for hini; that he was the most liberal man inthe


world; that he gave one man up there in Idaho $15,000 and


another $10,000, and threw the money away like it was water


up around Idaho; 1 was making a great mistake by not


joining with him. And so 1 told him 1 would take the matter


under consideration."


temptation," was the mightiest part of it.


. /\.
So Turner starts in and tries to shake the moneY/l,ags at


this man Biddinger. Turner tells him, in order to induce


him, about the money, the ten or fifteen thousand dollars


that had been poured ~ut to one man alone up in Idaho.


What does ten or fifteen th'~usand dollars mean to a poor
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1 That Biddinger testifies was said in the presence of Mr.


2 Darrow. Why should Biddinger lie? What was his object?


3 What does he care? Weigh it. IS it true? Did Darrow


4 say it? Ah, when you come to see all the rest of this


5 you will see now that it does not stand on one nor two nor


6 ten menta word, but the same threa! goes through it all;


7 money \ Money t Money t Money 1 Money t Money t The


8 friend of the laboring Iran, the friend of the labor


9 unions. Money t Money 1 Money! Why, as 1 said, 1 will


10 sho'H you that this defendant::; ',.: believes that money


11 can do anything. Twice in Chicago, then, he committed a


12 crime, in these conversations with Biddinger, and 1 will


13 come again to Biddinger h ere in Los Angeles. But, let us


14 finish up with Chicago.


15 On the 18th day of June, along abo~.lt a couple of weeks


16 after that, he corruni ts another crime in 6hicago, of the


17 same nature, wi th the same laok of moral sense, with the


18 same lack of moral ideas, with the same idea that the courts


19 were simply shambling places.


20 George Behm. Mr- Clerk, will you let me have the letter


21 tha t George Behm got from Darrow, please? Now, he his


22 charged Behm. You nor 1 ;Klould place very much credit in


23 George Behmts word,- if it stood absolutely alone. He would


24 have to tell us about what ~e thought the truth was or we


25 would doubt it. You see, 1 am not defending George Behm.


26 Although there must be some good in George Behm; a
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railroad engineer for years, running a railroad train, a


passenger train, I believe, a responsible position, a man


of some little means, with a little farm, a man who muat


necessarily be of some a0ility.
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Did he l~ve confidence in Behm or~as he afraid tiEt if


and that under no cirCUI1stances would I let you lose


that v!e vlant out of George Behm.' s testimony. The 1 et-


with our ideas of prouaLility and possibility.


Clos es ~"Ti th t. he s ta t ement of c onfi denc e that


Ee closes vii th: III have full confidence in· you,


ce..Y12;,O' e him?' VIhic h .....1'2.. s it? I do not care Which. Ei ther
'~


he did have c onfid enG e in him Ol~ else he Ylas 2~fraid to


let him get c~\~r2~Y from him 2.nd he i"IEnted to mollicodc'le him


thing.


2~nything.II


2.S I told you b cfoTe, ,,,as the uncle -- I don't kno....., whether


it appears here E,S thc:f~worite uncle, or ':!hether there y,-c.S


dent h.ad pasSBdLnto history; p..ad full confid:ence in Behm.


into f:Jclievinz tl"B.t he he.d confidence in him. HOVT, DehB,


expenses 2.nd the v!ages of his rnan, and all trot sort of


ter, Georg e' s testimony might need a much more careful


should disregard any part 0 f his testimony 'which does not


s~orn so rnaFJ diffe=ent ways, it is necessa~' tlRt ~e


HOYl, if it Yl ere not for this letter vlritten by Cl8.rence


te::: is a confirme.tion of the 2-..greement of employment of


Darrow has, as lat e 8.S Oc tober, long E~fter th e Behm inci-


Behm got s.ol~e at him he could tell sometli.ihg which Y.Quld


scrutiny, but yJith this lette::: \";e have about evefything


Rehm to com e to Califo rnia, an e.g reement to pay him his


Darrow on October 19 to George Beh.'!! in regard to this mat-


IDe.tch up v!ith our ideas and with the rest of the case, cmd


.
But in vi O\V of t bP fac t that he has. admi t t ed t.ra t he has1
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1 any favol~.ite uncle -- but, at any rate, the uncle of Ort.ie


2 Hc1Tanigal. You r emcm'bel' 'sho artie Hd~anig2.1 was, and is,


3 over here in th e county j G~il. I am going to talk ahou t him


4 after c:~ '::hile 13ehm is sent for and go es to Darrov/' s eif-


5 fice on the 18th day of June in Chica~o -- not to his of-


6 fice, but to his house -- on sunday, and there are present


7 there J3ehm, Harrington, Hrs J:fc]vIanigal and aid l'ian lIcllanigal,


8 as I understa.nd it, the father of artie lrclCaniga.l. Ee is


9 not here, so it makes no difference. Mrs McNanigal has


10 not 'been here, so you have not h EE.rd h e:r testimony. But


11 ',ye .have the testimony of F.arrington and Behrn, and the t es-


12 timony of the defEndant himself, and it does not differ a


13 great deal. The mos t skillful men in th e ....'1011 1d -- and


14 this defendant comes about as nar to tmt as anyone--


15 endeavoring to avoid a dangerous circumstc.nce in t esti-


16 mony, vfould not deny the· '.'fhol e c onversation, "'-i'ould admit


17 right up to the danger point, and then skip it, and thUS,


18 he "'fonl d not contradic t any mo l~e than it was 2.hsolut ely


19 nec essary, and would not be contradic ted any more than vas


20 absolutely necessary. 1Toy!, here is what P.arrington t es-..
21 tifies to -- and I am .going to tslk to you more sfter a


22 Y!hile 8.bont Harrington. This is tile conversation: \lAnd


23 Arr Darrow first asked Behm. if he ...·/as a If.bor :rnan and


24 2..ssocir.ted y,'ith lUlions. Eehm s2vid he Vlas. Ee then


25


26


2.sked him if his sympathi es ':,'ere with th e unions and :Behm
had


Lnswered they Y:ere. He t nE:n p.sked hi!:! if he "influenc e







scanned by


7880
1 with Ortie Mcl~anigal. He said he did." "Influence ',crith


2 Ortie li!cllanigal. If Influence, mind you. You remember


3 that Orti e ].,~c?ranigal was the wi tness who se nam.e was on


4 the ~,{cHamara indictment, but turned states evidence. He
they


5 was the man, as I ':rill show you, that they feltAhad' to eet


6 and th Elf surely did try to ~ et him. To do '.'mat? To S\7ear


7 falsely, to commit perjury. Do you suppose that Mr Darrow


8 ever h8il any doubt in his mind that Ortie 1;!di ani,gal t s con-


9 fession ~as true? And don t t you mO'.7 that Mr Darrow 1m Em


10 tha t the testimony or confession 0 fOrti e HcH'anigal was


11 the God Almi~1htyts truth, and when he tried to get him to


12 change t P.at testimony) hevas trying to,zet him to connni t


13 perjury?
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sworn testimony, and surely he would not swear to it if it


That sounds like an innocent statement, to get a man


7881
"1 was going to ask Behm, as Barr ington awears, if he


in religion, change sides in society, anyth~ng of that


kind doesn't amount to much. But when you ask a witness


Rehm saiEl he did.


Change sides in a case, change aides


had any influence with McManigal.


to change sides.


Darrow asked Behm if he was willing to come out to Los


Angeles and interview VcManigal and try and get him over


to the side of the defense."


to change sides, you ask him to commit perjury.


"Behm said he would be glad to go but he wasn't in


financial condition to do so. Darrow said he would take


care of that, that he would pay hie expenses and look after


a man to husband his farm while he was away, so Behm said


under those condi tions he would be in posi tion to go at


the end of the following week. Darrow stated there that


if McManigal should testify against the McNamaras that it


'.'vouldbring disgrace on him and his children and his family


and his friends, and he told Behm th~ he could tell Mc


Manigal that he would see he was well taken care of after


he got out, and that he would get a position in Chicago."


That is a direct sending of a bribe through Behm to


McManigal, if it is true.


NOw, we find that when Behm got here that is about


the stuff that he handed to McManigal, according to his
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said, and Behm says this:


"Mr. Darrow asked me if 1 was a union man. 1 told him 1


So it was generally understood then at that time that


McManigal had made a confession, and Darrow knew wha~ he had
I


was. He asked me what order 1 belonged to. 1 told him 1


belonged to the Engineer's and the Fireman's both, and he


wanted to know how it was that 1 could belong to both


orders. 1 told him that 1 had belonged to the Engineers


before the convention at Milwaukee, etc." x x x x "He asked


me if 1 would be willing to go out there and see what 1


could do With my nephew in regard to changing his testimony,


he had committed this or ime if he had not? Why would you


say, "Yes, 1 sto;e a man's purse," when you didn't.


"So Xr. narrow gives Behm $100. II Money again. Behm was


to start the following week, the following Sunday--that


was practically the substance J and so forth.


Now, then, Geor ge Behm says he re re ived a telegram at


Portage, and he went up there, and he got there, and here is


his testimony in regard to that event.


"Q--State, M~ Behm, whether or not you had heard through


public rumor and the public press and general notoriety that


Ortie McManigal had made a comfe8sion of the offenses with


wh ich he was joinlty charged wi th the McNamaras, state


whether or not you had heard that and understood that at


that time? A--l had."


For, why shoul d he? Why would he s\vear thatwasn,t 60.1
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1 as he says, 'you have already read of the trouble th~t he


2 is in.' Q--Well, go ahead_ A Well, 1 told him that


3 1 couldn't hard~y leave home. 1 had to put in ,my crop


4 that 1 had at home and he said '\VeIl,' he says, 'how long


5 would it take you to put in your crop?" That is true,


6 that part of it Mr. Darrow admi ts--"and he gave me $100 _n
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all that mon eJ in order that Georg e Behm might te.ke care


Ortie J,~c1"Ianigal torefnse to testify for the state \,[hen


not be climbi~ aroun d on building s e.ny more to mc.ke a


Whe.t


If 1· t .1S,


Here '::ehave the a.c knoY:ledgment ofthen, c.~i d he eom c for?


they came to trial \':i th the 1,~cnaInaras?


alone; C2.!1e alone, and not \':i th l:Ts l'rcHanigal.


Sadie l!cGuire, as her nurse and companion, and Eeh:r:1 came


Hr Darro'.": that he ·:.as going to and he.d p2.id hi:!71. \'hat did.


of :r.~rs Jftcllanigal, and yet George Beh~ didn't come to Cal-


rate, he said, ":Darrow told me at that meeting there that


he says tIE. t he sent Georg e Behm out here and paid him


he ';fent to Chicago and Hrs }.~cHanigal had already 1 eft ','Ii th


EO'I"!, l·rr Darro',"!,· a s I remember hi s testimony 2.dmi t s


When George Eelun got ready to COTIl.8 here to Los Angeles,


On c ross-eJ':amina.tion, or on further examination, at any


ifornia ':Ii t h TEl's 1"Icl:Ianigal c.t all, as the testimony sho·ws.


practically all that except the incriminating part, and


living." Is that E. bribe? Is that an induC81:1ent to get


3etting him to do it? Certainly it vas.


if he, lrclIanigal, came across, he ';[ould get to be a free


see that he had a good job tack here and tInt he '.70uld


Jrcan, that he would came back here to Chicago cvnd he .....:o1.1ld


more t:b.an to go to him and tell him 'Nhat you have told me,


ythat you 'frill do for him, ,u1d \7e p,,:,ssed dovm t.he hall."


Darrov! s,?id, "George, do all you can \'Jith Oftie out there


to get him to c erne a.cross. Well, I said, I can't do any
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1 he com e for? Darro~:f says he came to help to be ':!i th lrrs


2 l~cI'~anigal, yet '::e find Urs Hc1:fanizal here Yfi th a nUI'se


3 from Chicago by the name of Sadie HcGuire, 2nd we find


4 that Eeh~ didn't' come ~ith her. ~hy, he same here for


5 but. the one ptll--POS e it ':.'2.S c 12.imed he came here, to caj 01 e


client ':;"ho could have told him ':,hat th e truth ','las al:"out


~ell, goodness gracious! There is his o~n


does snch 8, cri:':8 emine.te from the br2.in of the hi~h-mind-


And I ams;oing to nail that t Hn.~ c1o,.,.n


Why, IP' DarrOYf se..ys t 10. t all he '-:Emted


ed man? Does it?


or confession tra t he had given, and falsify in flowor 0 f


ther~; is no doubt abont Y;hat J3ehm '::as brou:~ht here fo:' and


in this testimony befo::,e I finish ':.'i t hit, and sho\v that


the ITc1Tamaras. Is tl1at a crirrJ.e? Yes, most assuredly it is


to coa:i': to plead, to bribe, to beg, to induce, to threaten,


to fo:'ce or u@ anything that the ingenuity of the devilish


..
':rhat UcJ'ianieal had testified to or had stated. Vhy did he


to be f2,1 se to the truth, and go be.ck on th e testimony


vras to find out Yrhat. l!c1:Tanigal -- -dlat the t:!.'uthvras f:tom


'::ho brou~ ht him.


a c rim e to induc e a '.-ri t ness to~ive false testimony, a,.l1d


mind could devise to get lTd-fanigal to be false to the st2.te


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22 have to go cmd gct Be.b.m to find out '::hat the truth ',-:R8


23


24


25


26


from 1:rc~·~2,ni8c;.1? On, no, no. The further l')::"oC eedin:;s


along t ~.t line shaY! t hat the state had to fi:;ht ever-J


step of the ~:.2.y c..gEdnst just this kind of daT"'J12.ble chic&,nc


just this kind of c rimin8,1 ac~ion; fi~l1t fo::' t heir very
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1 li"C3, fight for '.':hat? FL~ht for the integrity of the


2 courts; fi3ht for a cI~ance at a square trial; fight for a


3 chanc eat l.mbribed '::i tn esses; fi~ht fo r a c hanc e c. t un-


4 bribed jurors; fi~ht for a chfmce for .....!itnesses ,-rho are not


5 going to co~~it perjuDr or bc taken av~y from thom, and


6 this is only one little step. I noticed counsel most


7 skillfully handled all the facts in this case. He took up


8 the chain, lie 'by link, and as he picked up a link he


9 said to you, "Why, /jcntlemen, you ......euld not convict a Tl1..an


10 on t la t. " No, 0 f course yon woul d not. Of course you


11 Yfoul d not. And then they pick up 2.nother link and tl1 ey


12 say -- nnd they eet your attention 2.11 gr2.fted onto that


13 one link, and they say, "You would not convict a man on


14 that. II Of cou rse you \';"Quld not. And they pick up


15 another link and they go all through ~ith it, and ~hen


16 they have got throu.r:;h they have shown you tInt you ,","QuId


17 not convict a man on e..uy one of those links. Of course


18 you ',~,ould. not, but put them 2,11 tog ethe r. Put them a 11


19 toe eth €!I'; that is Yrhat Y/e mus t do.


20 Nov, I am going to transfer the SC6ne to California.


21 TvlO times Yii th Biddinger; in Chice.go and one \':i th Behm be-


22 fore he 1 eft. }TOYI, we \':ill take up the criminal trail in


23 Califo:.:nia.. Y!ho does this man Beh.T:1 go to dun he comes to


24 Califo mie.? Do es he go to lfrs 1~cH:aniga1? He goes right


to Darro',7' s offic e. "1 ca1?1.e all 2.10ne from Chicago to25


26 Los AUg 01 es, no on e cam e '::i th me. It And he S3VS "When I.- ,
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A -- 1!'ell" , -.,
2 around the office for a few minutes, and he asked me if


3 I had anything ,in r.ry grip, and I told him I had nothing


4 more than Jil-Y Yreal'in,Z apparel," and so forth. That is


5 referril16 to lfr D.9.rroyr's office. I ,;Jill ,:So back.


6 "Q -- And tl,-en did you see HI' Darrow again before you


And '\'1hen you left on7


8


9


left the East? A -- I did not. Q


tll c f olloviing Saturday, di d anyone go wi t h you? A


sir. Q -- Vas anyone '.'Ii t 11 you on that trip? A


No


No sir.


10 Q -- And -'ellen YOU30t to HI' Darrow's office in the 'Higgins


11 BUilding on this E'-Ieni118 on \-,'hic 11 you a rrived there. State


12 'whether or not you re,w 1fr Darroi'l? A -- I did. Q -- Do you


13 remember, tll. en, of any talk '.vi th him that ev 811ing? A Hath


14 ing in particulo. r, only he says, 'You.g ot her here all


15 right.' I says y os.: And I asked him then about
t


16 ',-,-hat ',as in the valise." rrhat is 13ehY'l's. testimony.


17 Here is -,-rllat ¥-arrin~ ton says about the 2':.r1:'ival ~:f 13 ehm


18 in Los An"seles. "4 -- After you cC:.m.e to Los Angeles statE:


19 -;v'hether or not l!r :Bef12H came here -and you met him? A -- I


20 State ::hether or not l-rr Darrow was in Los


21 An,:; el es at the thne III' :Beh.-rn C2.me here? A -- Yes 8i r.


22 Q -- yrh ere di d you r.ave you::' 0 ffie e -,-,1 t h l' eferenc e to


23 Darrm'r's office," ~.nd so forth. "In -::11e 'Higgins 13uildin.s,1I


2~nd 30 forth. And tiwl1 follo'\[s E C011versc:" tion: "A t th G


25 til':''ce Bell.m CE2ne to LOB Angeles had you any COl1Vel'sation \Ti.t"


26 J3eh..-rn? A -- I had. Q -- Y!hcre '::2.. S Llat first c0l1verS2~tion
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1 andvJho ';:as present? A -- Er Beh.m and :my~elf a,nd ])ar-


2 1.'0'::. Q -- \~1kt ';las the conversation? A -- It ',-r2.S -,,'rith


3 refcren~e to Behm calling at the county jail toseo MC]Jlaniea


4


5


Q


A


Abont how lriany days after Behm had gotten her e '''laS it


\~Jithin a fe',;! days, tcro or three days. 1fr Darrovr told


6 Beron to go to the county jail C'J1d see MclIanigal and to do


7 \7h2. t he could to get him to come over to the si de of the de


8 fense. II That is the testimony 0 f Earrine ton. Beron says,


9 IIQ, -- r11.e11 ',vas tIl. e n:ex:t time aft er t hat first nieht t fl.at


10 you rn etMr Darrow? II And he says, lilt was the next or


11 the fo 110'Tfirg morning at his office. Q -- Did you have


12 a convers8,tion,1l and so forth. "Yes, he had. a fe\'[ 'Yords


13 about it. He asked me if I thought I coul d do anyt bing vIi tIl.
it


14 hin. I told him the only \'sy I could do Vla.s to go Q.-eer,
.J'


15 under his instructions, told him v,hat he would do for him


16 and try to set him to come across. Q -- And who ':;as pre-


17 sent during that conversation, if anybody? A There


18 was nobody in the room -.'!h En we had this talk. Q -- Then


19 state ','[hether or not yourevw Ortie IviclEanigal?" and so forth


20 Now, I am soing to pass over this, or rather, I am ~Oil~


21 to make a pause right here and call yourattention to anothe


22 branch of the \"torlc t rat was going on at this same time, so


23 that ':'e T!la~r take eyerythin3 rig ht along \"li tIl. us as \7e go.


24 This Y,'aS .Tune 29th, 'Then Franklin next met Darrow in the


25 office of .Tob F..arri:rnan, 8.nd Darro...-; engaged :Franklin at that


26 time to in1l!estigate the menbers of the grand jury in
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1 session. Iarrov told him he ~~nted Franklin -- vmat he


2 want ad him to do and Franklin Ylen t to wo rk on it. P er


3 :f'ectly legitimate a,nd proper; no complaint to malee about


4 it, shovl'ing tllat'the legitimate \":orkVfc.s going on at the


5 EC'.me time but tt>..at unden1eath it all, this devilish, diatol-


6 ical attempt to d1efeat the laws and prevent the punishJnent


7 of :5~uilty criminals \-/as going on underneath, 'by the same


8 mc.l'l and the same thir\g.


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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Now,' 1 want to cOILe to the visits of Behm with Ortie


was that after you landed here in Los Angeles? A--l


arr ived here on the 27th. That was three days ."


Now, remember, you have got to get in to see a prisoner,


especially such a prisoner as that. It is not an easy


one day and Ortie sees him out of the window and calls to


him and a pass is secured and Behm gets in. Now, what


took place? Here is where we get the truth out&£ Behm.


1 will tell you why. In vie~ of the fact that.Behm has been


what he has been and has testified as he has, let us see


whether it is probable that his statement is true or not.


NOw, 1 am going to show you how this man Behm wrestled With


McManigal to get him to come across; . how he strove With


him; how he himself admits he did; and hoVi tat work


eventually got him before the grand jury. For it is only


fair fot' you to presume from this testizrony that Ortie


McManigal told the prosecution what Behm was saying, and


that then the prosecution, endeavoring by the only leggl


means they had in their power, endeavpring to stop it,


summoned Behm before the grand jury. That is a fair pre


sumption. But Behmwould never come out here and admit that


he had committed thiscrime With McManigal in the jail if he


had not. Now, mind you, if he had not. Assume that Behm onl


saw Ortie McManigal onthe 30th of June. Q--How many days


"Q-~Vhen did you see Ortie MCManigal? A--l


So Behm buzzes ~nd and goes down by the jail


McManigal :.


matter.


c 1
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went inthere and talked about the family affairs and talked


about old times, and did not try to persuade him to swear


false1y--aasume that. Can you figure any power in Heaven


or earth that would induce him, B8hm, to attempt to tel] a


lie and say that he was there committing a crime? Why
it


sAou1d he? No, it is an admission against himse1f,/is an


admission against his intereHt. It is an admission that


hurts him and that he would not make if he did not know


tha t we knew it was true. NOw, isn't that fair logic?


If there is anything unfair about it 1 would like to know i •


If Behrn went ln there--I \V ill go over it again--and only


talked about innocent th lngs, no power on earth would


ever have induced Behm to perjure himself here by saying


that he had committed a crime there, if he had not. So


we have got to believe that when Behmsays he committed a


crime there in trying to induce McManigal to change his


tea timony, that it is the truth.


So surrounded and so unierstood, we have a right to dis


cuss nov the testimony of Behm as to what occurred in that


jail, and rely upon it, as long as he does not try to self


serve, as long as he does not ~.try to avoid, as long as


he does not :deny his wrong act.


This is the fir9t meeting: "Well, we shook hands and


sat down at the table there, and we got to talking over


matters and 1 asked him how he expected to get out of this


trOUble, and he told me he did not expect to get out of it;
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he was in it and in it right. Retold me that he was guilt


of the deeds that were charged against him, and he was


caught right, and he was glad he was catched. He said


I am better off 'in here than I am out on the street It, and


so forth. "And I asked him if he would allow me to talk


to him am give him alittle :~adv ice that 1 thought I couli


give him, and sort of strung him out, and so forth." So


he goes on inthat converaation, and 1 will not go into


tha.t ina great deal of:xietail) because I am going to take


up the next one; except down here, before he went out, he


says; "now, 1 says, ortie, it is going to be an awful dis


grace on you and your family, and your folks back home, if


you st ick wi th this testimony th at you have already given.


He said: 1 cannot help it, Uncle George, 1 have got to tell


the truth. 1 said: Darrow hassent me over here to see


you to get you to come across. He told me that if you _


would allow him to come in here and have a talk With you tha


he will make you a free 'man from all this trouble and all


that sort of stuff, and he will get you clear." Then


Behm says that he goes back and reports this to Darrow, and


he says: "1 have to ld Mc.Manigal;1 ha-ge done all 1 could.


1 have talked to him and told him what you will do for him


if he wil~ come across with his testimony and change it~


that they have nothing on him at all, only hiatesti


1
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mony.1t


Did Behm th ink that Ulp? "1 told him that, 1 said, it
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1 dont make any differenpewhat he has already told; that


2 could be changed. He did not need to swear to that. He


3 could swear it was a falsehood. Well, we then kind of quit


4 talking"--that is, Behm and Darrow--"kind of quit talking


5 and walked out iUto the other room into Harriman's office,


6 and Darrow followed him out there and then he said:


7 "Geor ge, when you go back the next time you spr ing th is on


8 him; You tell him if he ever corr.es out of this case they


9 will indict him back in Chicago olli a murder trial." Spring


10 that on him and see if he will come agross.


11


12
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So he goes rx.ck the


2 next day, and he has another .talk with t his nephew. lifoV! ,


3 gentlemen, I ',ant you to picture, if you can, the situa


4 tion over t here 'at th e county jail. Ortie Mc1Eanigal,


5 the confessed dyna!!J.iter, ~'sic"k of his life of crime,


6 no doubt, resolved that at whatever cost he would tell


7 th e truth; he Y/ould rid his sonl; he would get right.


8 Shut up in jail behind the lars, justly so, but vdth a


9 finn resolution in his mind that he ves going to do right.


10 Gentlemen, I am a firm believer in the principle that the


11 right will triumph. That has been my mot to through Ii fe.


12


13


14


15


16


17


I suppose I got it from Presbyterian ansestors, but I be-


lieve t1at right ';rill triumph, and that th e right cannot be


defeated by chicanery or by the most gloYling and dazzling


ability of any man orset of men. I believe that the simple


justice B.nd the simple right is just as large and ',","811-


develoned, in the mind of a man who is not brilliant as it...


18 is in 2~ brilliant mind, and often mo"re so. And here \',as


19 this poor devil, ":ri th his eye of hope fixed on the star


20 of right. All in GOdts,world he han to cling to was the


21


22


23


24


25


26


Ii ttle re.y that shone, the r2.y of the star of right.


Perhe.})s not a IT'.anof mnch education. Ah, ,gentlemen, I


hE.ve Ie am ed some t.hings in the last y ~r about humani ty.


I have learned of the sterling inteGrity tl"..at is in the
of the


bree.sts of SOme"lJoOr and lowly, and of the damnable trickery


that is in t.h e min ds sill the h mrts 0 f some of the brilliant
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1 of our land. And here V1C?.. S this poor devil, caged up like


2 a rat in a trap, vlith no hope, except what might come to


3 him from th e kno\'!leag e of hav i11-,3 done right, backed up in


4 the corner of his cage by his uncle, sent there, as this


5 letter shovrs, on the pay of Clarence :Darroy:, backed up in·


6 a corner 'and talked to like this.


7 "~o I \vas put into a room here, and he vias fetched out of


8 his cell into the room v,here I was. We shook hands togeth-


9 er, c:.nd I got . 'my temper y.orked up a little about the


10 yay he w~s ac ting, so I began on him and I says, 'Orti e, '


11 I says, 'You may think you are right, but you ain't. You


12 ai11' t got your ::0 brain s on t he right sid e of your head. If


13 I says, 'You want to get them in the fore part of your


14 head, and nov! do business for us. NoVl,' I says, 'come


15 across and get on the side of the people that has helped


16 you along to ,-7here you "-'fere as a lata ring man, the wag es


17 that you have gained during the time that you have belong-


18 ed to tbeseunions,' and I told him, I says, 'If you don't


19 you ",'ill never be a free man.' I tried to show him and


20 picture to him how ";rell he could c arne across and .go back


21 on the '.70rds he had already S\"lOl~n to before the court,


22 and llr DarrO\7 waul d take care of him and make him a free rna •


23 That is mostly my conversc.tion. II


24 Add ti1at to the talk of the previous day about hovi Dar-


25 rov: vlould take him back into ChiGago and how Darrow ...·,ould


26 make him a big man, and get him a ,~ood job ".vhere he wouldn'
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1 have to climb the high buildings again. Go to hell and


2 search its bottomless pit and bring forth the devil that


3 lmows the most of torture and bring him up, horns, tail,


4 pi tchfork and 0.1,1, and let him get Orti e Mdfanigal, th e


5 poor soul that y;ants to do right, let him reck him in a cor


6 ner and say, "If you don't come ac11 0SS, oh, if you don't


7 come across, if you don't swear to a lie, if you don't


8 repudiate all the decency tmt there is in your soul,


9 'lIlly, ,..re vdll get JOu on a murder charge, and you vrill never


10 get free. But oh, if you do, all, take him up into the


11 high places and shovl him all the cities of the world, and·


12 S2.y, "All these an d more '::ill I give you if you yJill but


13 bOYI dO\nl and do this damnable t bing. II God in Heaven,


14 eentlemen! And this devil from hell goes back and repo rts


15 to Darrow. DO you think t rat Darrow didn't know vrlla t he


16 'liaS doing? Do you think that he "...as doing this, this


17 igno r2.nt engin eer, on his o\'m hook? Darrow, as thi s 1 et-


18 t er s11o'1rs, broug ht him here. Darro'l7, who pc.id him -- Darro v:


19 who sent him home -- Darrow, to whose offices he was Cjoing


20 every day -- do you think that Darro\"l di dn 't know? Ah,


take his stal1d on the side of decency and government, that


God, if thero could be anything more -- he takes his Iit


tIe boy, his little boy, that, so far as this testimony


shows, he has not seen yet, md he walks do\'m the street


in view of trat caged ma.n, that man ';rho had made up his


21
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26


I11ind to do '"').. a'nt"'" '':) , that F~n who had made up his mind to
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1 poor, ignorant devil, who no doubt loved his child, if a


2 dog loves its "\lhelp -- he takes that child and comes doym
says


3 on the street, and MclJanigal, lIOh, George, bring the lJoy
- - I'..


4 up -- bring the boy up."


What mercy?


5


6


God! And thm he comes here to you and asks for mercy.


VJhat mercy? ,Ah, gentlemen, gentlemen, there


7 is a God in Heaven. There is an idea of decency and right-


8 eonsness in t.he breasts of the American peopl e. And if


9 there ',">'ere no other just cause for the punishment of this


10 man than even his only permitting of this fellow Behm to


11 go t bere wi t 11 his damnabl e torture, then I say to you, he


12 should 'be made to feel that there is a God in Israel.


13 Ah, this man of humanity; this man of sorI9\'(; this man


14 who believes so in his felloVl man, he vrants to help them


15 yes, he wants to help them as long as they vi th arms in


16 their :b..ands a~ainst society; but the minute thE?{ turn and


17 get on the right side, the torture. That is the man we


18 are tal2dn::; about. I am sorry that I .got too much in 8ar-


19 nest, for it doesn't do any good; it doesn't help you; it


20 is not logic'al. But that is the man Vfe are talking about.


21 Thatis the kind 0 f a man we are talking about, th e man


22 that beli eves t hat you and I and every 'man in God's Christ n:


made to do ~hat is wrong.


or hi s ';realmess, that he can be pulled rere and t rere and


23


24


25


dom, as I believe tpis testimony ShOV1S, has his price,


26 Gentlemen, I stand for ~ clean and decent and fair ad-
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1 ministration' of the law. I ask for nothing more.


2 Mrs Caplan. They said ~e would not vmnt Mrs Caplan.


3 They said we cou~d not have used her. They said she had


4 been hounded around by the Burns t men up in San Francisco--


5 and ',vrR.t kind of testimony did you g et that idea from?


6 It ~s the testimony of Johann~en, the fellow that took her


7 out of t he state, the fellow that, when he 'Sot her across


8 the border line, sent a teleC',ram back -- to vhom? \Thom


9 under Heaven vroul d: yon r epo rt to ~ \'.onl d you s end your tel e-


10 gram to, after you had accmnplished an'act? Why, to the


11 ont!!' tl'P. t sent you to do it.


12 They f.£,y that ','[8 c auld not us e }~rs Caplan.
•


Well \Ye,
13 differ, and ",;e hc~d 11er subpoens,cd and three days, tyro days,


14 one day, I think, after she ',"laS subpoenaed -- mark you,


15 not befor c she ",-.as sUbpoenCl,ed) not a month aftervrards, not


16 a month before,


17 " .


18
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1 but immediately after she is subpoenaed by the state, out


2 in the night, down through the hills and the hollows and the


3 valleys, and out through the mountains and along the river,


4 she goes in an automobile, secretly and clandestinely.


5 Why didn t t she take the train, if her tr ip was a fair one,


6 if she wanted to dodge Burns's men? Let me say to you that
:men


7 the evidence that the Burns~ere bothering her is so small


8' that 1 am justified in telling you that it is all rot.


9 She was down in the mountains with her friend, down in the


10 mountains near San Jose with her friend, When the subpoena


11 is served on her. Mark you, we can't serve a subpoena until


12 after a case is set for tr ial, and as the re cord here


13 shows but a few days before that the ~case had been set for


14 trial, and immadiately, post haste goes an agent of the


15 state to SUbpoena Mrs. Caplan. They say we couldn,t use


16 ' her. They say they have got an instruction that a wife


17 cannot testify against her husband. 1 have no quarrel with


that is,
\Vere


There/many


,-......,
I don,t know whether theimstructio


that inatruction. It doesn't apply in this case and has


McNamara. We were not trying her husband.


things that she co~ld have sworn to about Brice, even if she


were the Wife of Cap~~;-and you have no absolute knowledge


of that fact. But assuming that she was his Wife,


nothing to do With this.
will


20 "be, given or not--l don,t care, except that it would


21 . encumber the record. We were trying Brice;


22


23


24
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26
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, 19
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1 She was not Brice's wife. Now, who took her away? Who


2 took her away, and why and why? Here was a case that had


3 been pending for several months in which she might be con


4 sidered as a witness_ Immediately after she is subpoenaed


5 as a witness, bangt They grab her, and away she goes.


6 Why? Why, for the same reason they tried to get Biddinger;


7 for the same reason they tried to get McManigal; for the


8 same reason they took Diekelman out of the way, and 1 will


9 come to that later. And when Johannsen crosses the line


10 into Nevada, he sends a telegram, there is no dispute about


11 it. On the first or second of August he sent a telegram


12 to who? To who? To the man who had charge of the evidence


13 for Darro'N, John R Harrington. Harrington is prob.ably


14 trying to put his best foot forward when he says he didn 1 t


15 know anything about it, but they knew mighty well that


16 ' Harrington would report that to Darrow as soon as he got


17 back. The telegr am came in code tha t Darrow had arr anged,


18 the first word in that prearranged code is "Flora Caplan."


19 The letter for Flora was "A", and the telegram was a con


20 gratulatory telegram: "Florai!S fine; all on train."


21 Jus t as soon as they got over the 1 ine. Why didn t t they send


22 it back at some station where they atopped over night?


23 Why didn't they send it back at Sacramento? Why didIltt they


24 send it back where they stayed over night before they got to


25 Reno? Well, they waited until they got acrotis the line and


26 then comes back a message, and then to who? Back to the con-
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1 fidential agent of Clarence Darrow. Why, 1 am not claiming


2 that the hands of all of these agen ts of his wer e cl eal •


3 The hands cannot be clean when the head is foul, but it is


4 the head we ar e trac ing it up to now, and so another of the


5 s tatetg witnesses is gotten. They had been working on


6 McManigam--off goes Mrs. Caplan. You remember \vha t a
was


7 facce and folderol and foolishness there~about this man


8 Tve i tmoe and Johannsen, and how he den ied--and how Mr.


9 Rogers goes out and couldn tt .be in the court room beca~e


10 his ethics and all that stuff COUldn,t stand for it;


11 because it would hurt his ethical soul to see th is man


12 Johannsen testify on his side, because he didntt like Johamt


13 s en; had been examining Johannsen before in another


14 capacity) and had been interested in another capacity, and


15 all that sort of rot, so they forced UB against our objec


16 tion to interrupt our case in order that Tveitmoe and


17 Johannsen might be put on the stand to tell about taking


18 Flora Caplan away.


19


20


21


22


23


24


25


26
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Well, 1 ~m a modest man, and 1 do not claim any particu


lar credit, but we were loaded for Johannsen, and when we


got through with Johannsen they had had about enough of that


incident, ~d they quit, and then--Ah, gentlemen, that


looked bad-_that looked bad. They had made their big blare


of trumpets here, and they were going to put tiose two


men on to explain the high and mighty purposes of Tveitmoe


and Johannsen 0 How did they cl imb out of the hole?


The way to keep the other fellow from hitting you is to hit


him just as hard as you can. The w~pto keep you gentlemen


of the jury from thinaing much about why Tveitmoe was not


put on the stand io to raise a big hallabaloo about why we
.'


didn1t put him on the stand and to explain to you all


this, that and the other, that he was indicted, and all


that. Well, well, let it go for what it is worth. I dontt


care. All we w:n ted out of Johannsen we got, and that


was the telegram, a confirmation of the telegram. As soon


as he got across the line he reported to Darrow. If they


had put Tveitmoe on we would have gotten something out of


him tha t would have looked a whole lot differen t, 1 imagin~


from his grand jury testimony, about where the rest of that


$10,000 was. You know they read a part of his grand jury


testimony given some rnont~s before about the $10,000, but


we would haye liked to have cross~xamined :-ilr. Tveitmoe a


1 i ttle bit about that $10,000 and asked him where it was


now.
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1 'MR. APPEL. We assign the statement of the District Attorney


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


that if we had PUtMh Tveitmoe onthe stand he WOUtd have got


a statement against us or prejudicial to us, and different


from the testimony given before the grand jury, and ask the


court now to instruct the jury to pay no attention to such


a statement as that, as there is no evidence ~ere upon which


he can base that statement. On the contrary, we demanded
•


of them the testimony that he gave before the grand jury,


for the purpose--


MR • FREDER leKS. I object to the court making any such


instruction, be cause 1 am de due ing this conclusion from


facts already in evidence, and I am not making a statement


or deduction except from the facts inevidence.


THE COURT. The assighment is noted and the jury is instruct d.


that they are to disregard any testimony tha t counsel for


the People imagines might have been developed from the


lips of M~ Tveitmoe had he gone onthe stand.


18 MR • FORD. Do I understand your Honor's instruction to be


19 that we cannot draw conclusions from that?


20 THE COURT. It ie directed in reference to the statement


21 by the Distr ict Attorney tha t heimaginee that had :I.r.


22 Tveitmoe taken the stand such testimony would have been


23 produoed, as a conclusion not warranted from any evidence


24 in this cae e.


25 MR. FREDERICKS' 1 do not agree \'iT ith the court in that at


26 all. I think that is an absolute restriction that is im-
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proper, but it is' the court's ruling and 1 will take it.


And, gentlemen of the jury, then remember t~at Tveitmoe


did not testify ~bout anything here before fou, pure and


spotless, and we still, gentlemen, would like to know where


that $10,000 is that Tveitrnoe has. We still would like to


know, if it was intended to be used as Mr. Darrow::says, to


pay some of theexpenses of the investigation, or the


defense that Mr. Tveitmoe \had been to inthe past--we would


like to know Why in the name of Heaven he got big bills to


do it with. Wewould like to knO\'i Why some of those bills,


at any rate, were thousand dollar bills, and 1 will show


you there is evidence .:,' that the banker said they were.


If, as Mr. narrow says, the $10,000 was to be given to Mr.


Tveitmoe to pay for expenaes--which~ believe me, Rogers says


he had put Tveitmoe to--l have often wondered Why God


Almighty had to be on earth while Rogers was around, but


1 suppose the Lord likes to take 'a holiday once in a While,


and so Rogers was toddled in, as a deputy runner of .. _.· the


universe. But these bills--theae bills, these thousand


dollar bills and five hundred dollar billa, just like the


ones that you saw here taken from Franklin, these billa,


according to Mr. Darrow,. ;V16nit for the purpose of paying


little debts, accurr.'lilated and to accumulate, by Mr. Tveitmoe.


Much of the defense was going on in San FBncisco. They


needed money to meet the defense in San Francisco. There


were biJls to be run; automobiles to be paid for, prob~bly,
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Why, th at conf ir ms


1 and witness es to be seen, and their wages paid to them


2 while they were away from their work, and all those little


3 things needed to be attended to. So they get Bome thousand


4 dollat bills and "aome five hundred dollar bills, and they


5 take them away. Do they put th em down in a callar, down


6 in a vault, or did Darrow bring them back to l~s Angeles


7 with him, as he told John Harrington?


8 John Harrington absolutely.


9 MR. APPEL. We challenge the District Attorney to show


10 where Harrington swore that there was a thousand dollar


11 bill in that.


12 am. FREDERICKS' 1 will show you. 1 will guarantee to show


13 you.


14 MR APPEL. Show it now.


15 MR. FORD. 1 do not think counsel has a right to challenge


16 couns el--


17 MR. FREDERICKS· ?h, let him challenge me.


18 MR. APPEL. It is a misstatement; and 1 will assign it as


19 error. 1 will give him the page of that Witness who


20 said time and time" again that he did not think that ther e


21 w as a thousand dollar bill in" it, and that he told t~e


22 District Attorney outside when he testified that there


23 ~7as not.


24 THE COURT. The error has been assigned •
•


25 MR. FREDERICKS That is not 00 •


assignment
26 THE COURT. Thel:;.""~" is in the record. The District
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do not have a quarrel about that i large bDls. My men:ory
I


is that he said thousand dollar bills. 1 will bring it in


Attorney may proceed.


MR. FREDERICKS' Thene will be time inthe morning to get


1 find one place here inthe testimony of Mr. Hunt, page 8630


that Hun t says, "Chec k Number ro for $10,000 was pai d to


The


There is


but 1 arge


1 wont take


That is one of them.


Large billa, 60 we


The explanation about it,


1 will get it for you in the morning.


If it Was only $500, all right;


$500--1 am sure he said that. Now, let's see~


that, just as we got the otter a while ago.


1 am not going to ~top for it now.


up your time now.


check waa deposi ted and went through ."


no doubt inthe world about it.


bills.


him by Clegeland Dam, with a request fot large bills.


That is the money, gentlemen, that Franklin got.


t he morning.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16 . gentlemen, is so absurd that it shows· that, at any rate, the


for the automobile th at took Mrs. Caplan over the hills,


have not told the truth about the explanation, because if


that was intended to be used for that purpose, for the


purpose which ~.ir. Darrow says he gave it to him, why did he


17


18


19


20


21


get large bills? Tveitmoe had a bank account. He paid


22 with a check, as the testimony shoW's. So there was an expen


23


24


25


26


of running a Witness out of the country, one of the expenses


that Tvei tmoe was put to by the def ense.
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Paid by Tveitmoe, and if they had any others tmt were any


mo:ce crooked than trat, so the.t they didn't dare give


checks for th en, I wonder what th f!,f -,vere. If th f.¥ had


anythins~ that yras any more crooked than this getting this


Y/itness, under sUbpoena, out of the state, and th8'.{ were


willing to chance a check on tre,t. No, no, gentlemen,


that is all nonsense. That money carne dO\",;TI here vii th


Clarence Darrow, and it could 110t--


MR APPEL: We are ver~y- sorry to interrupt the District


Attorney, but, :llease, :M:r Fredericks, I don't like to


interrupt you, but, your Honor, the Caplan matter '('!as


the last days of .July and tae first dcwYs 0 f August.


HR rREDEHICKS: I und erstc...nd all that.


-I-!,
llR APPEL: The ~?lO,000 check


HR FnEDERI CKS : Was aft er t lat.


]FR APPEL: September 2nd.


UR FREDERICY.s: I t vas aft er t m t. There is no question


about that. That is not the point I am making at all.


The point I am makin,~ is this: that if he v,as Ylilline,


why did he put this in 2. safetydeposit box or the cellar


or somewhere else, instead of depositing it in the baIl!c and


draY!in~ checks on it when he wanted to use it, if it ',',as


to be used for legi.time.te purposes, <;'.nd I say --


I'~. APPEL: I again say, your Honor, there is no e vi denc e


he put it in a cellar or safety deposit box.


l!R FREDERICKS: He took it away from him, and I believe
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1 you are trying to interrupt me just simply to break up my


2 argument.
- . .


3 MR APPEL: Ho sir. I have a right -- you r F.ono r, there


4 isn't a tit of evidence here vhere Mr Tveitmoe put that


5 money in a safety deposit box. We asked them to produce


6 th e testimony or to put Tv ei blO e on the stand and they


7 didn't dare to.


8 TEE COURr: You have assigned your error, lEr Appel.


9 HR APPEL: Ee cannot point his finger at me and say that


10


11


12


I am doing this for an improper purpose, and I begged his


pardon, 2.n d I 2.sked him to pe.rdon me for having to in t er-
\


rupt him.


13 :r.rR FREDERICKS: All rig ht.


14 1!lR APPEL: Ee must not assign tome any trickery, your


15 Eonor. I didn't Yfant to do it. I \vcmted to treat him


16 y/i th resp ec t.


17 MR FR.h,l)ERICYB: Do it, then.


18 llR APPEL: I did ask you to pa.rdon me, and I am very


19 . slOrr'J to have to. interrupt him.


20


21


22


23


24


25


26


THE COURT: Gentlemen--


HR AFPEJJ: I say, your Honor, I &soign his statement as


unjustified by the evidence here, that 1{r Tveitmoe put any


money an~r"fhere.


TEE COURr : The assignment is noted in th erecord.


!.:R APPEL: They don't dare to p]~oduC e the testimony.


TEE COURT: .rust a moment. I am going to instwct the
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1 jury. The assignment is noted in the ~cord. The jury


2 is ire true ted that if counsel for the Peopl e go beyond


3 the wi denc e, they are to disregard it.


4 HR FP-EDERICKS: There is no evidenc e t tat it came down ':ri t


5 Clarence Darrovr! John Earrington says Clarence Darrow'


6 told him that he got it and got it fron Tvei tmoe r s bank.


7 lTo evidence t1:'.at it came dovm with Clarence Darrow? That


8 is the widence, and I draYl the conclusion U;at it never


9 did get into any safety deposit box. I am not claiming it
that


10 did, but .:;: v/ould naturally be the only thing they could
1\


11 claim that did happen to it, if Darrow didn't get it,


12 and I am remiruled th2-t they did claim that in their chinan -


13 g an about trying to g et some testimony given by Tvei tmoe


14 before the grand jury here in evidence. It Y{assuch a


15


16


17


palpable at:tempt to evade the putting on of the witness


that I didn't pay much attention to it, and I don't care


mnch about it, but there Y/C.S sometfuing of that kind brough


18 out before you. So much for the $10,000 that seems to


TEE COURr: The assienment is noted.


1m APPEL: We assign that as error.


19


20


21


hurt. \Vhen you talk about 10,000 --


221m. FHEDERICKS: I' remark it does hurt.


23 HRAPlliL: I again.assign that as error and misconduct 011


,':ill proc ecd.


24


25


26


his p2.rt.


TEE COURT: The assirynnent is noted.'..J -
The District Attorne~
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1 l{R FREDERICKS: May it please the court, it is 5 minutes to


2 five, 2nd I Yrant to s tart on something else.


3 THE COUET: All right. You me.y talce an adj ournment no'-r.


4 (JUlY adL1onisl~ed. Recess tmtil August 15, 1912, at 10


5 A .Fi.. )
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FRIDAY,AUGUST 16" 1912; 10 A.M.


Defendant in court with counsel. Jury called; All pre-


Bent. Argument resumed.


THE COURT. You may proceed" Mr. Freder icks.


MR. FREDERICKS. Gentlemen" I am going to try to grind


through this grist just as judiciously as 1 can. 1 want


to ask you--l hardly think 1 need to ask you" but 1 want


to ask you, however, to weigh carefully this testimony in


regard to other offenses. In my jUdgment it is very


important. 1 want you to weigh each .instance as it goes


along, and to make up your mind as to whether you think


my position or the position of the witnesses for the state


are true. Whether you think the defendant did those


things, as we go along" because if you don't, when it comes


to the end" you will not have made up your mind on each


one of those things and you will have to rr.ake a run and


a juup at it" and that is the reason why 1 have taken


these things one at a time, trying to digest each one and


make up our minds on that and pass.


It is important for yeu to know that when the 28th day


of November came" that the defendant in this case was a man


who had a plan.and a custom of doing this sort of thing.


It is important f?r. yeu to know that" and you don't want


to guess at it" and you wan t to know that, and you want to


be sure of it, because as 1 told you in the beginning,


there is no use of talking to intelligent men about anybody
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else having been interested in trying to bribe this jury,


except some of the attorneys who were in court actually


passing on the question of whether the man was going to


sit or not. It is utter folly to assu ne for one moment


that anyone else could haye been wasting their good money,


not know ing whether, finally, when the man that was


bought, came into the jury box, whether the defendants'


attorneys, not knowing anything about the arrangement, shoul


throw him out. That is utter folly. That is against all


reason. So I say to you the matter narrows itself down


to eome ·one of those attorneys who must have been handling


that the prosecution had intimated that if there was any


local attorneys Fr anklin needn't turn them up.


Gentlemen, 1 don't believe anything of the kind, and


this evidence here does not sl:ow anything of the kind, and.


as 1 go on and discuss this evidence and try to discuss it


fairly, you will see t~atwe are not shielding anyone of


the attorneys in this city. They have told you that Mr.


Davis is a friend or was a friend of mine, and 1 tell you


that if he ie or if he was my own brother, in my judgI:ient it


would rr:ake not one particle of difference, except that it


might njake my heart· more sad and my duty more oneroue,


and that is all, and that is exactly the way you wom4d


look at it as jurors, with your oath and your sworn duty


to the state.
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the money. And as 1 told you in the beginning they said
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1 1 claim no monument to my virtue in that regard, for


2 1 claim that every honest citizen would look at the thing


3 in just that way.
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1 Nov!, as I said in t.he beginning, I am going to try and


2 discuss these YTi tnesses and their testimony fairly. I


3 don't think t l"a tall th e Vii tn esses v:ho have appeared on th e


4 other side of t his case have sworn falsely, and I am not·


5 sure ttat a.ll of the witnesses \'rho have appeared on our side


6 of the case have told all the truth.
I


I am going to try to


7 look Each one square in the fac e c,nd slough off \ma t does


8 not appear to be right and leave YThat appee.l's to be true.


9 I don't think t la t 8.11 these newspaper bo:,ts Ylho came here


10 and sv!ore to sta.tements tiat they said Franklin hE.d made


11 at the time that he, Franklin, vas in the toils in defense


12 of Darrow, I don"t think t.hose men committed \-:ilful perjury.


13 I dond. think any of them did. lTeither do I think tmt


14 Jrr Franklin conunitted wilful pel'juI"J v!hen he said he didn't


15 say those t hines. As to whet her he said them or \':hether


16 he did not 'say them, is a matter of very little importance.•


17 As a matter of fact, if I '.'fere building a case I would pre


18 fer that Franklin had said those things, that Franklin had


19 admitted that he said those things at those times. For


20 that is just the ~ttitude that his whole conduct shows


21 he yas taking, the ci. t ti tude of standing [:etween Darro'w and


22 the lav:, the c..t t.i tude of prot ec ting the man tha.t gave him


23 the :I;lOney. That v.a$ theattitnde t.hat he vas taking. His


24 whole course was filled with tInt. And what folly it


25 would be for us to pel~it him to deny it and deny that he


26 said these t.hin~s, ':.hen, as 2. matte:' of fact, his Whole
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1 conduct showed that that v.as his attitude and the v.'hole


2 case is built on the idea that that 'lIas his c:.ttitude.


3 But I b eli we that Frc;;nklin believes tbat he did not


4 say those thin8S to the nevlSpapCl' men, a.nd I think that


5


6


7


the new'spaper men believe t rat he diel, and I think that


Franklin, in that technicalway of ~~swering that he has,


led thEml to believe that he Vias saying them, when probably


8 he' felt that he ~;;as not saying them. But it rtlC<.kds no dif-


9 feranc e one way 0 l' the oth ere I think it is t rue that if


10


11


12


13


he had sai d anything, on th e subj ec t at that time he ','[ould


have said t m t Darrm"... had nothing to do vii th it.


}.Tow, I do think that this testimony sho\";s beyond a doubt


that those Venice witnesses ','Jere perjurers and v;ere not


14 telling th e truth. You notic e how skillfully they are


15 tucked away -- I .,-:onder if I can find them -- in among


them are not put together. Ti1ey'::ere not put oh tll e stand


here is another man, c:md I don, t know ';;hete.\ the other


one is, rut he is tucked away some<;;here. Tne three of


men \7ho m2.de the statement impeaching Franklin at another
I


time, a.t a time ':;hen Franklin had plead Suil ty, at a time


\
the newspaper n:en. Here is one of them here. H' ere is


j


a newspaper man. Here is another one ~~~ up here, and


The idea \as to mix them in, thosetog cth€r, ei ther.


't:hen Franklin had been before th e grand j U1'7>'" , at a time


yrhen Franklin had confessed. That is a different propo-


sition c.ltoeether. That is an entirely di fferent story,
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1 and I do not beli eve they spoke the truth. A s to \',hethel~


2 Dick WarneJ' told the truth or not J I <bn' t know. I Vlould


3 not attempt to judge him. We all kno\"! Silver Dick.


4 silver Dick said' t rat Frculklin said he vIas going to win


5 that case, a.nd that there was en c~ngle to it that the at-


6 torneys didn't know alJytl1ing a.bout. And so there Yfas.


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







scanned by


7917
1 What did the attorneys know about what he was doing?


2 No, no one of them knew, in my judgment, even what he was


3 trying to do, except Darrow, and Darrow did not know the


4 details of it. He did not tell Darrow 'every street corner


5 that he turned, and every angle that he tw isted; he did


6 not tell Darrow all these things. He was out doing this


7 job, a.nd Darrow was furnishing the money, and he Vias fur-


8 nishing the brains and ingenuity, and taking a part of the


9 risk. But 1 do not believe, and 1 have thought a long time


10 over this, gentleILen, you can well be assured, as to whether


11 Davis knew about this or not. And 1 am '., going to refer


12 to that 1ater. But you can well be assured that 1 have


13 thought of it and thought of it long and carefully, and


14 that 1 would not charge my fellow man with the comnliasion


15 or the knowledge of a cr ime unless 1 have good grounds to


16 base it on. 1 would be just as careful of the man 1 suspect,


17 uttleBs 1 felt 1 knew, as 1 would be of the man against whom


18 1 have no suspicion. But 1 will talk about Mr. Davis later.


19 1 think thft Mr. Wolfe was simply a cry of Wolfe, Wolfe,


20 when there was no Wolir~. That is all there is to it.


21 And that this other roan, this man whose reputation was not


22 strong enough here in the city to make a very great im- .


23 pression on the citizenship, I take it. We are limited ~o


24 three witnesses that his reputation was bad--bad--badt-~


25 Hawley was hie name, and 1 wi 11 tal k about him later. 1 do


26 not th ink he told the truth. 1 do not th ink Wolfe told:
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the truth, and 1 do not think these three fellows at


Venice tol d the truth.


Now) we will come to a discussion of the testimony of the


4 defendan t himself. 1 have always maintained) and 1 rrain-


5


6


7


tain now, that the testimony of a defendant in his own


behalf helps i.'tfue jury mighty little:, for this reason: If he


intended to plead guilty) if he intended to admit his crime,


8 he would not be on trial; he would have plead guilty. But


if he intends to deny his crime and fight) and try to beat


the case, his testimony is going to be just the same,


whether he is guilty or whether he is. innocent, for if he is


innocent he is going to say 1 did not do it, isn't he, and


if he is gUilty he is going to say, 1 did not do it,
not


Whether he is guil ty or whetre r he i8 gUilty) he is going to
I'-..


say the same thing, I did not do it. And if he is wise


and skil'.ful and has had years of experience, he is going


to say that 1 did not do it, whether he did it or whether


he did not, in such a skilful way that you cannot look back


of his eyes and tell whether he is telling the truth or not.


1 know there are people who claim they can look at a man's


9


10


11


12


13


14


15


16


17


18


19


20


21 face and tell whether he is telling the truth or not. 1


22 have been looking in men's faces for years and trying to


23 determine that question, and perhaps in 7 out of 10 you can


24 make a fair guess. But in the other three you cannot tell


25 anything about it--you cannot tell anything about it. They


26 can look just as innocent when they are guilty. Take a woman
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1 like Mra. Bain or a man like old Bob Bain, and set him down


2 and. catechize him or her for a while, you could probably


3 see how their mind was working. Take a man like Clarence


4 Darrow, and set him down and catechize him for a whiJ e,


5 you couldn't tell, if he wanted to deceive you, whether he


6 was doing it or not. That is simply a matter of skill and


7 exper ience. Now, as 1 said before, 1'W ant to ask you to


8 pay close attention to these other crimea, to theee evidence


9 of other crimea, eo that you will feel when we have gone


10 thr ough with them that they ar e pr oven •


11 We talked to you about Behm, George Behm yesterday.


12


13


14


15


16
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About his Ei.ctions here y,ri th rrc1Tal1igal t a.bout what he v,as


trying to get r~d;Taniea,l to do and why and 7,'ho brought him


here. I made an incident out of that and then ~ent on to


San :Francisco and took up the Caplan matter. You remember


the testimony shows tInt Farrington had "been up there dur


ing the time tratBehm \'Ias dOVln here with 1!cUanigcd in


jail.


Now
t


I am going tack here and I am trying to take these


things chronologically so you \7ill see t week by vleek


and month by month theterflificbattle .<' " the state was being


put up a~ainst here. Now) I am going tack to the incident


Behm tefore the grand jury) and I want to discuss that a


little while. I am not gOil~ to take up your time with


reading the questions that ~€re asked him. You remember he


yas brouc;ht 1Jefore the grand jury -- I am using a copy


here) but it will be found to be correct ~~th that intro


duced in evidence.


The 31st day of July yas the cay he was brought before


the grand jury. Wn'y? }Tow) the state is not a sup\dne


and a 'weak e.nd pONerless thing. It is organized to fiCS ht


the battles of society. It is organized for the porpose


of protecting society agcdnst crime E.nd criminals t and


to 00 so it has prQper and l~gitimate weapons put into its


hands fo r t m t purpos e) 2JlO th e grand jury is one of t h3m.


Jrrow) it is fai l' to e.ssume that 2.fter the three or four at


tempts that Behm had made on ~.,cl.ral1igctl) that after Eehm
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1 had 'talked by th e j ail the re and M'cHanigal had shaken the


2 tars of his cell a.t the sight of seeing him \',alkin,s down the


3 street '.'lith his toy that he ",anted to see, it is 'well that


4 you can imag~ne,' that you can conclude, rather, that JEc-


5 l:Tanige.l bad told the state all these things; that Uc:l'J1:anigal


6 had toihd the state offic ers of vihat \~as being done, and it


7 is fair that you could conclude that no man under God's


8 Heaven was calaulated to ~ithstand forever such tempta-


9 tions, such importunity as trat, and it is well that you


10 could assume tmt the state Yeas thm compelled to act and


11 to act in a proper manner through its proper officers,


12 the grand jury, a.nd bring this man Behm befol'e thet:;rand jur


13 to account for wl-at he had been doing, s.nd to stop it, and


14 so Behru is brought before the ~rand jury.


15 }Tow, if :Behm had been brought out here by t tJ:6s d efend-


16 ant, as he says, for the sol e purpo se of toeing a nurse or


17 the care-t2.ker of llfrs I ncHanigal, and if his visits to the


18 countyj&.il had only been the courteous visit of an uncle


19 to a nephew, there ,,;oul d have been no reason un del' Eeaven


20 v/hy Behm should not have answered the grand jUry's every


21 question, would there? "Yes, I went over &md talked to


22 ?'l'cl!ahigs.l. yes. Ire talke:i about the oJd home folks. Yes,


23 ',',- e talked about th~ 01 d days, end how ',','e used to pi tcll bay


24 Emd all t hat sort of thing. Yes, 'we talked about the


25 friends 2end relatives and told the '::hole thing. \I Ho


26 reason in the -::orld, but '.'fhat does he do? lis this record
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1 shows you, that has been introduced here, vrhen he is


2 baled Lefore that r;;rand jury he refused to answer as to


3 what. he had been doing over t here wi th vc1!T.anig ale He re-


4 fused to answer as to vho brought him out here. He refused


5 to o"nswer as to ':hy he VIas broug ht out here. He refused


6 to answer all questions. Why,gentlemen, that at once


7 brands him 2S having done just €'}~aetly v,1lat his testimony


8 nov! shovrs he did do. Trying to indue e Ortie rfcHanigal to


9 eommi t perjury, but the teeth are not all gone out of th e


10 weapons of the state, so he is cited for contempt of


11 court to compel him to answer these lawful and proper·


12 questions, and then he is up ~gainst it. Then, he has


13'~ot to talk.


14 How, gentlemen, I claim that no honest man in an honest


15 trE:{nsac tion need fear to talk about t fat transac tion to


16 the grand jury a t any time.' I am not.Ei'raid at' the grand


17 jury; youare not. E fredd of the grand jury. Let them bring
. ,


18 you before the grand jury. Let tilem bring me before the


19 grand jury and ask me ':rhat I did on such a day and ask me


20 what you did on sue h a day and snch a day and suc h a day.


21 You have no fear; your actions have been honest, and if you


22 can refresh your ~enory you ...·rill tell then; '.'ihy not?


23 Bnt he v!ould not tell them Yo' rat he had been doing over there


24 \'lith vcl~ahiec:"l. He vrould not tell them \""rho brought him


25 out here. So the list of questions are put in an affidavi t


26 and served on him, ','[hich he takes, and he is ordered to come
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1 in to c ou It and· answer those qu estions or show cause why


2 he shoul d not..


3


4


5


6


7


8


9


10


11


12


13


14


15


16 .


17
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1 And then he is up against it. Then he has got to frame some,


2


3


4


5


6


7


8


thing. 1 am not going into all the ramifications of this


question. You reme~ber there was a big book of them. But


the salient part of it is this. He denied, when he was


next brought before the grand jury and compelled to answer,


he denied that he had tr ied to induce McManigal to change


his testimony and to come over onto the side of the defense.


He denied that he had tried to get McManigal to commit


9 per jury. Why, then, does he now come here and admit that


10 he did try to get him to commit per jury, unless tha t is the


11 truth? If it is true that he did not try to get McManigal


12 to commit per jury, if that is what happened, if that is the


13 truth, Why would he not a tick to it? Why should he not


14 stay with it? Why should he stul tify his soul by coming


15 in and admitting to you and admitting to the world that he


16' committed per jury J if he did not?


17 Now J as to who got him to 80mmi t that per jury, the defend t


18 saya that if he is gUilty of· that then LeCompte Davis is


19 also guilty of it. Well, so mote it Ine. He says 80.


20 I aay that he is guil ty of it, and if the defendant says
I


21 if he is gUil ty of i t J~eCompte Davis is also guilty of it,


22 that is a matter that will be or can be and should be and


23 probably has been--l don't know,-attended to, or will be


24 attended to; at any rate, it is not before the court now,


25 and it is not before you now. LeCompte Davis certainly


26 has not been spared exposure in this matter, and if there
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is ~eohnioal evidence sufficient to bring about the arrest


and the prosecution of LeCompte navis for that offense" then


that should be done. But it ia not being done now. That


is not what we are discussing now. It is a very subtle


and easy thing for one man in the toils to say, "Well, there


is another fellow who did the same thing, and you can't


punish me. 1 dddit--yes, and he did it, but if you are not


going to punish him yeu can't punish me." Well, we are


not trying even Darrow for that crime. We are simply showin


it as one of the cr iminal acts which he committed in this


long conspiracy to defeat justive.


So much for the grand jury episode here with Behrn. And.


then Behm goes back. Behm goes back. After the grand


jury got through With Behrn he thought it was about time to


quit that sort of thing, and Behm goes back to railroading.


He goes back. And after he has been back a long time he


tries to get his money, what he claims ia his due, out of


the defendant for bringing him here, and he says the defenda t


doesn,t give it,to him. He says the defendant holds it out


on him. We can t t go into that matter and thresh that


out. Behm has as good aright to believe that Darrovl did


not pay him enough aa Darrow haa to say that he did pay him


enough. At any rate, Darrow wrote him this letter, dated


october 19th: . "Mr. Harr ington handed me your letter, and 1


do not understand how you can get at your resul t. You are


right in saying that we figured on $451" which should cover
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1 your time and expenses. 1 paid you $100 some weeks before


2 you came, and gave you t25l when you left, and sent you $100 .


3 etc. " And then he ends up: "Of course, you know that


4 1 have full confidence. in you and that under no c ircUIDstance


5 would 1 let you lose anything that was your due. You also


6 know how hard up we are, etc."


7 After Behm had been before that grand jury and had


8 denied to them what he was doing with McManigal, don't


9 you think he went back and told Darrow what he had said to


10 the grand jury? Maybe he didn't--maybe he didn't. But, as


11 reasonable men, as reasonable men, don't you suppose he went
. ... J: that,


12 back and told Darrow tha t he had den iedlali, and that Dirrow


13 writes him and says: "You have my full confidende," a


14 month or so after.


15


16
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:How, there vIas £, lagal £:.nd a proper side to this Boc-


tor J:~~:l, and lEI' Etde game. Let us see atou t this time


wha t vas being done out in the open, E:.S it Vfere. It .,-as


not really in the open, but proper and 1 Egi timate.


on AUgust 9, which was about this time, Franldin at


Darrow's office is Employed by Darrow to investigate mem


bers cf thf~ trial jury. You remember he had been Employed


less than a month before to investigate themc-'l11ters of the


grand jury, ':,hich vas th en in session. Darrow'said he


"ranted to find out the apparent, 8.ge, religion, national


ity, feeling toward union labor, opinion in regard to the


Times explosion, gUilt of the McNamaras, financial condi


tion, and sO forth, of each one of the 1600 or 1'700 na."TIes


in th e jUry box. Now, I am not maldll::a, any particular qual'


reI with him fChF that. That v.as out in the open. That


va.s not spECially improper, and I make no claim that it


VBS. That is wint FranklillVB.S hired to do, mind you, and


he v~s hired to do it by Darrow, and he 0as paid by Dar


row, and he reported to Iarrovi and to others, but he re


ported to furrow. That is a big job, the investigation of


1600 men. It means, as you have seen by testimony here,


the ,~oing out and finding out by asking a man's n eighba7r


vnlether he is inIa~or of union labor, or whether he has


ever sc,id anything against Union labor; it means finding


out "fhet reI' he had an opinion 2.S to how the Tim es ':Jas


blm'.n up, and all ttat. One man could probably run around
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1 and see hiO or three in a day. If' he had good luck he migh


2 sec more. But probably he would be able to see less.


3 So you s ee it is a 'big job toree 1500 men. That being


4 on the 9th of AUt3ust, and the trial opening on the 11th or


5 12th of Oc toter, that. was a tig job. Franklin undertook


6 the job &',nd v/ent to work at it. That is the job that


7 brings Franklin in touch '."fi th th e jury. In that job he


8 looksov:er the list day by day and week by Vleck, and he


9 scans them, and he finds out the ones t hat he lmows among


10


11


12


13


them, and so Franklin ':as employed and working in that


field and so far as this testimony shows, cmd so far as


I vdll claim, working honestly and committing no crime


during August.


14 NOYI, let us have anot.her little instcmce. Let us


15 drop back. Let us tave another little instanc e that


16 happens in August. Let us see if there ViaS a vreek went


17 ty that this man w'as not c amni tting some crime in this


18 case -- that this defendant vas not commi t ting some crime


19 in thi s case in 0 roer to defeat j ustic e.


20 Biddinger comes to Californic.. Biddinger, the man '.vhom


21 this testimony shows, if i tShOYfS anything urn er God IS


22 Heaven, the man 'whom this testimony shows to .be an honest


23 man __ Bid dingel~ com as to California and meets Larrow, and


24 he had talked with him lack in Chicago; he meets him


25 do\~n in the Alexandria hotel, ';;hether by his appointment


26 or Darrow's I don,t remember, and it makes no difference,
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so far as I knov~ ~~t tr&nspired? Let Biddinger tell


it.


"Q. -- Trow, vhen you met Ur Darrow here·in Los Angeles


on the 15th of Al1~gust, '.~:hat time of the day was it you met


him first? A -- About 8 o'clock in the morning. Q -- At


the time you met him here in the Alexandria, who Yfas pre


sent? A -- just Mr Darrow and myself. He Yanted to know


...·.hat evidence Y;'e had a-;-;ainst the 1"cNamaras, o.nd where the


evi denc e yas kept, a.nd \',h ether I had been able to .get hold


of any ev idenc e cfor him. II


Get hold of any evidence. Vfuat do you ~mn by evidence?


Why, you mean the thingsthat are admitted in evidence.


That ~as asked him aftenvards. The things ttat ~eread


mit ted in widenc e, the books, clocks and the keys, and all


that. sort of thing. That is called evidence.


"I tol d him that I had the keys t l-a t I had taken off of


j. j. McNamara dhen I searched him at police headquarters


in Indianapolis; thElf ,rere the same dlplicates of l:eys


}'lcl'ramara had When he had been arrest ed in Detroi t. II


That is Brice. "Ee says, 'Tll.at is a damned strong piece


of evidence against him•. I ....,ish you could ~~et hold of that'


I said, t I have already .got hold of it. I have hold of


27 or 28 hotel regi~ters. I have one register TIhere j.j.


Yc:Namara signed for his brother, as j. :E. Brice, at a road


house outside of Indianapolis at a dinner, and J".j .7::Cl1"amal"i


ovm hand writing.' pe said, 'Can you ~et hold of that?'
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J.
~ says., tyes. t Ee anked me hoVl I woul d r; et po ssessiOl1 of


orget hold of it and I said I "',as the only one y;,:r Burns


vv'Ould t rus t, and he vas going to send me out. t Ee want ed


to ,know if I could not a rrange for a c oupl~ of his boys to


hi t me on the h €ad \"lhen I got on the train and take it


away from me.. I said, II 'Ifill see. I willI at you know


when I am going out with the evidence. t Ee said, tI


vd.ll bring up some monElf tomolTolv. I I said, 'All right,


how inuch vrill you 'bring? I And he SeWS, I I will bring


down $1000. t So vIe parted and made an appointment to


meetat 8 0 I C 10C k. II


Now, is Biddinger manufacturing that? Let us look it


square in the fuce. Let us not sidetrack it, 1 et us not


dodge it. Is Biddinger ~ilamlfacturing that, or did Darrow


say it? VTere those keys damned important evidence? V,as


that -register sho'wing the two !JcHamaras registered togeth e


on eof th an under the name of Brice, the name that he had


committed this crime under ':ias that important evidence?


And did Darrow ",ant it? And did he Yrant to destroy it,


or~et it away from the pro secution? Biddine er says he


di d. Bid dineer swears he did. Now, "7hy? IVhy v.oul d not


Biddinger go on about his business back in Chicago, or


wherever it may be
1


and attend to his bus'iness and live hi


life, ~ld all that sort of thing, and not come out here,


away to Califo In.ia and swear to a lie? 15.That for? \~.rhat in


ducement? If you haven l t seen that Biddin3er is an hon-







scanned by


7931
1 est man, vfe will right in this instanc e, right in 'this in-


2 stc~nc e. ])arrovr wanted to .s et po ssession of tho se things.


3 Do y'ou suppose it' vloul d take al1jT stretch of the imag ina-


4 tion for you to'ima2;ine t hat the prosecution prized those


5 things? Why, not for our eall1; nothing to us as men, but


6 as officers of thestate, don't you knovr howmnch they .


7 meant to us? DOn't you know how much thEy' meant to him if


He says right t here in t lRt connec-8


9


we did not have them?


tion, "I will bring you dO\7n some money tomorrov/. lI Oh,


10 that v:as getting a-urY)u.lly close -- that vas getting avrfully


11 good. Ee promised ;~IOOO. But the next day, bein.s care-


12 ful, and not stingy, 'out just careful, he bring's him dowa


13 $SOO and tries that on him. Now, Eiddi~ger did not he.ve


14 to tell anybody, did he, about this conversation vlith Dar-


15 row? Bidding er di d not ever have to fill his end of the


16 barge"in. COuldn't Biddinger -- I ~ill leave it ~o you --


17 couldn't Biddinger have ta.ken that SOO, "ood, hard dollars


18 c:nd slipped it doY,n in his vest pocket and ,gone on ':;orkine


19 for Bnrns,30ne on v:orking for the prosecution, said noth-


20 ing about it an d told DarrOY1, ""Tell, I c2.nnot do it; they


21 ETe ',-ratching me too close", or something; "I cannot do it",


22 and keep that $SOO? ),l,~ 00 . d J~500' t' ),~500;;?0 1. S ?, 00 ; ~;'. 1. S wor Il ¢.i


23 and ;~SOO feels F~ o~d if it is hon est, in tl1 e pocket in


24 any T:lc~n. And if this fello',r had v..anted to be dishonest,


25 if there "'.as one yell01:l streak in him f~ny':ihere, if there


26 ,',as one crooked ha.ir in his head, he ':fould have kept that







scanned by


7932
1 $500 and said nothing to Burns or the District Attorney,


2 or Q.nytody else, end he 1,'.oul d have kept that, same ~~200 that


3 he ~ot up there, and he Ylould string this man :carroVl along


4 a little furthe'r, be<f'ause Daf'row could never have told it.


5 Darrow could never have told it. Darrow \':,ould 11cwe to kept


6 it to himself. And, m2.rk you, Biddinger would not have


7 lJetrayed the stat e, ei th ere Bidding e1' coul d heN e gone on


8 md eiven him testimony. And suppose -- o.h, suppose Yr


9 Biddinger comes and takes the stand in th e l.lfc}Tamara case


10 and Darrow cross-exa.mines him after that, after Darrow had


11 :siven hin the $500 and Fiddinger starts in to swearing 8.bou


12 the conversation '.'lith the EcHamaras ai1d about the keys,


13 and all that oort of stuff.


14


15


16


17


18


19


20


21


22


23


24


25


26







scanned by


['jjj


B 1 Why, Darrow woul d have stood ther e taking in anything he


2 said. Darrow would not dare get up and say, "Didntt 1 give


3 you $500? What is the matter With you? " Or would Darrow


4 have done the other thing? No, No. That 500 or $700 was


5 Biddinger's to have and to hold and to keep, if he wanted to


6 be just the least bit shady. He could have had it without


7 intentionally violating the law, perhaps, if he had not


8 intended to deliver the goods to this defendant, and yet


9 Biddinger would not be just a little bit shady. 1 want to


10 tell you, my friend, there is in the human soul and the


11 human heart a prevailing influence of honesty in most of us,


12 nearly all of us, and we Vlont do these things. 1 know some


13


14


people cannot understand that. They cannot understand that.
is not honest is to show


They think that all they have got to show that a manA that h


15 had a chance to steal. Well, there ie many a chance to stea


16 that cornee that nobody knowe anything about. There is many


17 a chance to be crooked that comes that nobody knows anything


18 about, and a man don t t ask any cred it for turning it down.


19 Why, you turn it down becaus e it is in your nature to turn


20 it down. You turn it down because you are built that way.


21 You turn it down because God Almighty made you in his


22 own image, in knOWledge, righteousness and truth, and you


23 have not departed fronl it. That is why you turn it down, am


24


25


26


that is why Biddinger turned it down, and when Biddinger


turned that down he wrote acrOBS the sky, where every man


could see it for all time, his record and hie reputation and
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his character for honesty, and I say to you when Biddinger


him
comes here and states to you tha t this man wanted/to give


him, the defendant, these important pieces of evidence, and


tha t he was trying to bUy them, that he committed a cr ime,


one of these series of crimes that shows the character of th


~an; that shOWS that he believes that every man has his


pr ice.


8 UR. ROGERS. Just a mon:ent. 1 trust 1 am right :in saying


9 that your Honor will instro ct the jury that all evidence


10 of so-called other offenses, if so they may be denominated,


11 are not allowed to go before this jury to show the character


12 of the defendant.


13 MR. FREDERICKS. That is correct, 1 understand the point.


14 MR. ROGERS. And 1 think counsel ought not to argue that it


15 does show his character.


16 THE COURT. Captain Fredericks says he understands the point


17 MR. FREDERICKS. Counsel is corr ect, that i8 the law. That


18 is the purpose of it, the purpose of introducing this eviden


19 is to shav that this defendant was engaged in a system, and


20 that this is a part of the system, not, of course, to show


21 his character, that can be only shown by calling witnesses


22 and say what is his reputation, is it good or bad? It is


23 good. Why? But you get my idea just the same. you get th


24 idea just the same. The man who would do this With Biddinge


25 this is a link; this is a part; this is the power of


26 Money that he was using systematically. This shows that
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his system was born of the blood, that all men had their


price. This'shows the system existed; this shows the plan,


the core of the idea, and all, and it shows it so plain that


you don't need Franklin to tell you when he is caught down


there on the street with $4,000 1';.i.~J bribing a jury man, it


shows it so plain that this is another step in this systerr,


that you don't need Franklin to tell you that Darrow is the


man that did tha t. Why, you know it just as well as you


know a link in the chain, when you have seen a dozen other


links all along the line--


MR. ROGERS. Fardon me, but as his statement is a reiteratio


of his former statement, that you could deduce fron: the fact


a man, perchance, might have corrmi tted other offenses, he


is likely to have committed another one. 1 dontt think a


man could draw any other conclusion from his statements.


He has just told me he knows what the law is, and 1 think he


ought not to argue that, as the court has just said he would


instruct the jury they cannot draw that deduction.


MR. FREDERICKS. Now, counsel cannot make an argument. If h


wanta to take an exception, take it.


THE COURT. Do you wish to take an exception?


UR • ROGERS. yes, I do note an exception. 1 call your


Honor's attention to the fact that your Honor has an in


struction of Which I have just spoken.


TEE COURT. Yes, sir; under Captain Fredericks' avowal, if


he has made any statement, it is an inadvertence, and the
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the conversation was, if your forgettor is plastered over


Why, they aay to you that old Bob Bain said he didn,t intend -


-
a weak thread. It wont stand the weight of very many


green backs hung on it. How easy it is to forget just what


minute, if you tried to put this job off on anyone else.


ifow, so muc h fer that. IS Biddinger a n hone s t man?


Was Darrow trying to br ibe him? Oh, the power of memory is


How easy it is to for get 1with hundred dollar bills t


jury are instructed to disregard it.


1m. FREDF.RICKS· 1 am nON talking inside of those instruc


tions that you are going to read. The court will instruct


yeu as to the purposes of the introdudtion of the evidence


of other crimes. Well, the court doesntt need to inBtruct


you in that; your good sense will tell you what the pur-


pos e is, and wh at it is and wh at it means.


Now, then, do you see any system, do you see any similari.y


do you see anything in the Bidd inger inc ident that looks


like all the other incidents? Step by step we will go along


until,l say to you, when~ we are through, you would think a


man was an insane man, you would think Franklin was an


insane man or a liar, you 'v"{ould not believe him for a


1 wonder, if Biddinger had been what Darrow thought-he was,


1 wonder where the state would have gotten off When they put


dependence in Biddi~ger? 1 wonder what his testimony would
gone


have looked like after he had through the mi]l with Darrow-A.


fora month or ao. 1 wonder what it would have looked like.
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that if the evidence showed that the defendant was gUilty


he Was going to find him guilty even though he did take the


money. Ib you suppose that any prosecution umer Heaven


could ever have "made Bob Bain~hink the defendant gUilty unde


those cir cu ms tan oos1 Don't you think tha t old Bob


would have seen a doubt? Why, he would have started into


that investigation With the idea of picking a flaw, a fault,


with every piece of testimony that the prosecution put in.


testimony that the defense put in he would have glossed it


over andmade it look good and swallowed it. And when he


got t~ough Bob Bain, if the defendant himself, McNamara,


had taken the stand, and admitted his guilt, old Bob would


have still thought he was lying and that there was some


And With every piece ofFe would pick the flaw in it.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 trick about it. It is like some people nowadays, they


16


17


have said that they donttbelieve the McNamaras blew up


'the Times--they think it was blown up by gas--even after the


18 have plead gUilty. You could no mor e have made a witness


19


20


21


22


23


24


25


26


out of BiddiI¥er under those cir cumatanCBS than you could


have made an honest juror out of Bain under those circum-


stances. Tha t i6 why we must have men when t hey take their
who have


place in the box who have no predilections,/no opinions,


whose minds are fair, Who have no prejudice, whose m~nds


are unbiased, who are not trying to pick a hole here or


fill a hole there, but who will patiently look at aJl the
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and lwas right. He was wrong and 1 was wrong; but 1


think that between the two of us he was a little more right


than 1 was about the $10,000. 1 am going to make this


evidence that comes in and weigh it without prejudice,


without feeling and without fear.


1 made some reference yesterday to the $10,000 episode


and Mr. Appel did not qui te agree wi th me on what the testimo y


admission, because 1 must quote this testimony right to


you. My memory is only the memory of a man, and wh ile 1


think 1 have a good memory for testimony, a remarkably good


memory for testimony for some reason or other, still 1 may


not get it right. NOW, 1 thought there was something in


here about that thousand dollar bill, and 1 will tell you


Now, he was right,was--~~d that is not to be wondered at.


I
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 what it was. Here is what it was. It was a question
16 .


asked of Mr. Ledene, the cashier. It will be found in the
I


17 tranacr ipt, Volume 33, page 2652. "Q--What kind of money?
18 A--ln large bi11s. That is, billa of fifties, hundreds,
19


20


21


22


23


24


25


26


five hundreds, to the best of rtIY, recollection.


been thousands, but 1 wouldn't be certain."


There may ha e
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he could take this E~nd it could be used for the purposes


Tvei tmoe had asked him to reemburse him for mon ey tha t he


I "'foul d. do ,:.11.at I eoul d when the money came in to var-


timony of Er Darrow in that regard. Ilfr Darrovf said t lat


I will tell you,


Let, s see ,,-:hat lir Euht S2.ys. !!rmon8'J to Tveitmoe for.


even fo r sue h an able man as he is.


Ti1at is the })urpos e Which 11!'r Darrow says h e ,~av e this


set any mo:c-e he should have it, etc II.


Eunt was one of the bankers. Hunt says: "Check 110.30,


·;8.S needed there, or if v:e had to maintain yritnesses pre-


investigation ..,"'!as needed there, or expense of \7itnesses


of this case ll -- t.hat is the f;Tcl:J'antara case -- IIwhatever,


ceding the trial and during the trial, and that if I could


Further along 11 e says: If I told him ll
-- Tvei tmoe -- Iftha


transaction of this; but, Oh,wha~ s sor~J attempt it is


rant it. I was in San Fre.neisco and gave him one of t.hese


ch~ks for ~?IO,OOO. Ee asked me to give it to him on the


fit in ,:-lith th-e truth, you have got a job cut out for you


tha t takes an able man to fill. lTo\7, you remember the tes-


had already expended, and Darrow says, "I told him I


conldn't do it at that time, that I hadn't the money, but


There is th e testimony -- "There may have been thousands
;


but I i~.ouldn' t be certairi. II I knew I had th e Iinnprcssion ;
\


of thousands. How, 7'~r ])arrovr attempts to m8.ke an innocent


mon8'J he had ex:pel1ded. If


,~entlemen, yh En you s tart in to manufac ture something to
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1 is the c heck in question, exhibit 10_A, for ~ho ,00?, vas


2 presented to him by CiheJeland Dam, Tveitmoe's attorney, "it


3 a requ.est for 12"rge bills, and the ch eck 'las deposited


4 and went t11rOl18il.", and so forth, with a request for large


5 bills. tI


6


7


8


9


';'':1'' Lede~ne says, "Q-- At ,,{hat place did you meet him?


A -- At my vrindow. ],fr Hunt came to my ;'rindow and J'l':r


Tvei tmoe handed met his c heck and asked me if I had


$10 000 in bi~ bills.",,' ~


10 So it is undisputed that this man Tveitmoe Y.JaS re-


. ~


five-hundreds to the best of :rm-" recollection. TIlere may
~


And he says, tlLedeone says, t I paid11


12


13


cpcsting big bills.


him in laree bills, .1-1 ... •v.1a v ]. S , bills of fifties, hundreds,


14 have been thousands, but I \~ouldn't be certain.'tI


15


16


Big bills!


the t bousands. "


Now, he says, tlI wouldn't be certain of


So, for th e pUI1)oses of this that ',Ie


17 are talking about just novl, '.ye ','vill say five-hund reds. Nay,


18 what good YTOuld five-hund reds, a bunch of five-hundreds, b


19 to Tveitmoe, under the circumstances shovm here in the tes-


20 timony of the defendant?


21 1W DARROW: Hay I int errupt you a moment? You didn t t


22 state TTJ testimony in full.


23 J'm FREDEHICKS: I don't have to state it in full. I J..'ead


~ ~hat I ~anted. I stated it fairly.


25 i.orR DAREO\'!: Oh, no.


26 ~~R FREDERICYJ3: yes, I did. You make your objection.
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The testimony of the cashi er 'was that th ere vras


2 fifties and hundreds and five-hnndreds 8,nd t here may have


3 been thonsands, but he ','!oul dn' t be certain.


4 1m FREDERICKS: That is wlat I read.


5 l~R APPEL: The testd;mony of I f r DarrOYl should be fnlly


6 stated, or sUbstantially in full. I dontt "fish to inter-


7 rnpt c oun sel, tut it is an important point, o_nd your Honor


8 ',:.'ill 1:;e kind enQ'tl,Cjh to pa.rdon us for th e in terl~ptiol1.


9 }'"R DARROW: I','ant him to add the further state:nent which


10 he v,'ill find right t r.ere, that if there was any left he


11 could apply it on \vhat he had alreadY~Apended himself.


12 :",rp. FREDERICKS:, That is '.'rhat I read -- that is all there


13 is.
..-


You can take your exception, and I don, t beli eve it


14 is in ~ood faith.


15 :r~fR DARROW: I take anecception to that.


16 ]t":R FREDERICKS: I do not think the obj ection is made in


170:00d fed th, because it does not differ materially from


18 v!hat I 52.id. It is just exactly V[hat I have fE.id. It


19 does not add to and does not detract on e iota from what


20 I have said. There may have been tmusands. Th ere y[ere


21 five-hundreds, and I \"lcmt to say to you, ':!hat ';;as Tveitmoe


22soin~ to do '.'Iith five-hundreds in 7,he settline of his


23 Ii t tIe bills th ere' for "'fi tnesses and one t hi1\S .s...nd ano ther?


24


25


26
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Gen tlemen, th at i~ the money that \Ve have got right


here jn court, if there is any dependence in human testimony


or human jUdgme~t, and When LedeJu3"J said, "There may have
II


been thousands, there was at least one thouaand, and that


one thousand is the one thousand that the clerk has got in


his envelope right now.


Why, gentlemen" how doyou suppose--stretch your imagina


tion a while now and use your judgment, and how do you


suppose the District Attorney k new where to go to find


that this defendan t had cashed a cheek for $10,000 2nd that


bills had been taken out for it? How do you suppose, with


all the thousands of banks that there are in the United
that


States and up and down this coast~~re accessible to the


defendant in this case? How do you suppose we knew where


to go to find that fact? Why, to start out without some


knowleage would be just exa~tly like looking for a needle


in a hay stack. IS it not a fair argument to say to you


that you should remember what John Harrington said when he


said, "1 told the prosecution just about Christmas time that


Darrow told me he got this money out of Tveitmoets bank."


MR. APPEL- We take exception to that. There is no


evidence that John Harrington ever said he told the prosecu


tion that.


24 THE COURT. The objection will be noted. The jury will


25 remember the testimony. 1 think, Captain, Fredericks ,


26 this is a geod time for the morning recess.
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1 (Jury admonishedand recess taken.)


c 2 (AFTER RECESS. )


3 THE COURT. You .may proceed,Captain Fredericks.


4 MR. FREDERlCKS. Just at recess 1 had stated that the


5 e vidence here shows that John Harrington about Christmas


6 time told for the first time the prosecution about Darrow's


7 haVing told him that he got this money, $10,000, 1 think


8 it was, from Tveitmoe'e bank in San Francisco. Counsel for


9 the defense eaid that that was not the evidence. 1 say that


10 it is the evidence, and you will remember. You will remem


11 ber that Harrington testified that after he had finished


12 r. is wor k for Darrow and quit and s tatted back to Chicagol


13 that he was stopped in Albuquerque by a United States grand


14 jury subpoena and brought back here, and he says that when h


15 was brought back here that time is the time when he told


16 . that Darrow had told him about getting the money from


17 Tveitmoe ' e bank in San Francisco. Now, then, the very fact


18 that we are able to go to that bank and find such a check an


19 find that cash had been taken out, doesn't that show that


20 when John Harrington tells you that Darrow tried to feel


21 him out on this proposition, and told him he had $10,000


22 from Tveitmoe's bank, doesn't that show that John Harrington


23 told the truth? Why, just as plain as reason; just as


24 clear as the crystal sunlight. It shows that John R


25 Farrington, what little he did know about that, told it,


26 and what he told W;lS the truth. It is in evidence here
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1 that these checks wer e got ten by the Indianapol is gr and jury


2 by having this man Morr ieon) Who issued the checks, brought


3 from washington .City to Indianapolis, and there he was


4 made to turn over these checks and this check book to the


5 United States grand jury at Indianapolis) and tht is the


6 way it came her e.


7 MR. DARROW. 1 object to that statement) your Honor. There


8 is no such evidence.


9 MR· FREDERICKS' That is the evidence. 'J'ake your exception


10 and let it go at that.


11 ~m' DARROW. There is no evidence in this case to that effee


12 It was from John Harrington's statement--


13 THE COURT. You object to the statement and aS8i~n it as


14 error, do you?


15 MR. DAR.t:tOW. Yes.


16 . MR • FREDERICKS' 1 object to counsel being permitted to make


17 an argument at this time. He has had three days.


18 THE COURT. There will be no argument.


191m. FREDERICKS' That i8 argument, your Honor, and I do not


20 want to be interrupted this way. They have had three daYki.


21 If they Wish to eorredt me on any point) 1 gladly welcome


22 the interruption.


23 MR· DARROW That is what 1 \1aS trying to do.


24 MR. PR'EDERICKS. Then let them qui t this matter of arguing.


25 1 say to you that it is a conclusion that any reasonable


26 man would draw, that when John ~arrington says in evidence
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here, told this prosecution that Darrow had told him whera


this money came from, that it is a matter--and it is also


in evidence that. this man Morrison was brought before the


grand jury at Indianapolis--it is a matter of fair deduc


tion that it was done at the request of the Distnict


Attorney's office here to get possession of that check.


That is not a statement of testimony; that is a deduction


from testimony, and it is a fair and reasonable one.


I say to you that this testimony shows that there is no


way on GOd's green earth that we could have found out what


11 bank to look in. Why, that check, When it came into the


12 hands of the authorities in Indianapolis, looked just like


13 any other check. It was a check for $10,000. We would


14 have been running allover the earth. No, gentlemen, it


15 shows that John Harr ington spoke the truth, and that John


16 ' rrarr ington gave an honest statement, and it shows that


17 John Harr ington, whatever may have been his faul ts or


18 ethics, Whatever may have been his t imidi ty of manner and


19 cowardice, as counsel says, Whatever it may have been, it


20 shows that John Rarr ington has got some honesty in his
.-


21 carcass. It shows that John ~arrington will not be a party


22 to jury br ibing •


23


24


25


26
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1


2


That is ':rbat it shows. It shows t hat John Harrington will


not prot ec t a man in b ri 'bin~ a j l1.ry, even though he has


3 eater and slept ~nder his roof. And I maintain, 3entlemen,


4 that that is nothing ~gainst John Harrington. I maintain


5 that it is the duty ';';hich a man owes to the s tate to re-


6


7


8


9


veal. Vlhy, if John Earrington had v,anted to lie about


this, if John I-arrington had ','ranted to tell a lie, if he


had \';anted to . implicate this defencant \'lrongfully and lill


truthfully, dontt you believe hewonld have had a do'zen


10 different statements out of him? Don't you believe he


11 would have had them every day in the year? Don't you


12


13


telieve he 'Honld have come dOYffi here vrith t',70 state1Y1.ents,


incriminatin.g statements, one v'lay tack in september and


14 anoth er on the morning of the28th. Don t t you beli eve he


15 would have come in h ere and had Darrow say, "yes, I :~ave


rested on contempt of court 2.nO brou~ht np here on the


in his testimony ShOYfS that Y!b.at th ere is of it is th e


1 ff'.rned that PE,rril1~ton"as 8. covrard ':!hen P..arrington ':,as c:,r-


Dontt you 'believe.he "".QuId have


rin3 ton. JJr Darro'J Sc,ys 11 e Y,as 2, cov/ard. I~~wonder if he


Why, g €ntl 8·'(1 en , t he very smooth an d the very d ec eDcy, t~ e


'Franklin tlR t money"?


come in here if he had been untruthful, 'f' he had ';,antedl_


to soak Darro';l, dontt you beli we he Ylonld have told a lie


thE~ t \','oul d hEwe stnng harder than the ones he told?


ve,--y lack of roughness, thevery lack of an c~ttempt to hurt
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charge of tamperil1_S -'Ii tll a '-'Ii tness~ I \70nder if tll en Ear


ring ton :cefused to go on 1".1. t h th e job? I wonder if then


that o~curred? I. '.-ronder if tbat. is hO'N and "'/hy ],fr Darrow


says :Mr Ear:I'ip...::; t on is a c oyrard?


1!,Tell,sentlemen, some people may sC'.y it is sowardice to


refuse to violate the la~s of the state, and others may


~ive other reasons for a man refusing to violate the lavfs


of t.he st8,te, and I am not .~oi!lg to say that a man v:ho


ooes not ,goont and commit a crime is a cOvvard, End that is


t..i.1e only r eas on -(illy men <.fommi t crime, not in &. thousE".nd


Y 8f~ 1'8.


Novr, I '~"ant to talk to yon about Dicl:elman. In :re-


,gard to other 0 ffenses, and you may use tll en and you may


consid er t..hem. The court '<",'ill ins t ruct you that testi


mony he.s been in troduced by the prosecution, v/hicll it is


claimed to shovr the c a:mllission of ot her crimin~,l acts,


Or offenses by t:"ledefendai1t, similar to those charged in


the indictment. I ch2,r,?,e you that this evidence as to the


cormnission of other offenses by the defendant ~as arunitted


for the s ole pur-po se of proving gUilty in tent, motiva, :sUiI"'"


l:no-:rledge, scheme or system of crimine.l action ordesiq,l1 or


ple.n on the yert of the defendant. And it is to be consi de -


ed by you fo l' tl'B. t pu rpos e.


J.~RDARnO.....r: I -:fant to take ane:-cception to reading &n in


struction to the jury.


TEE COURr: The Gxception \'/ill 1:;0 noted. Let me have the
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1 in st ruc tion.


it.


of this defendant.


Davis'? No. ~Those friends does he 01eet back there?


him. Let us sec. Whose brat her-in-law ';rent to Albuque:::'-


:Ho. But if itIJavi s'?


The defense \'roul'l like to he,ve you for~~ et aboutoffenses.


the criminal acts in this matter I would not shield him;


would show for one instant t~At LeCompte Davis had done


not for one moment, not for one instant. 'I.'7hy should I?


I think more of my o\m peace cfmind, of my OYJn blO\"iled.ge of


the
Now, let's take Dickelman matter. They say that in


~


que and 1:;,ack to Chica.~o, to Yrhose office is he taken?


que? Iavis'? No. YTIen Dickelman is'taken out of Albuquer-


~uilty, but let us see. I hold no hrief for LeCompte Davis


and I sl1a11 not spare him, nei th er shall I unj llstly accuse


this case if Darrow is gUilty, thEll LeCompte Davis is


these other cffenses, but, gentlenm, you cannot forget 2.1:;oU·.


shoy/ the system, thedesiBn, t.he intent., the guilty knov:led.e


them. They are yB.rt and parcel arrr this great case. They


abuse your minds altogether of the idea of these other


TEE COU ill: Th e eKC ept ion ',rrill te not ed.


these other offenses? Oh, the defense would like to dis-


UR FREDERICKS: That is j'1st my copy. I am throngh ':;i th


em honest 2. ttempt to do my duty. I think more of my oym


1;!R FPillDERICKS: Now, then, how are you going to consider


1Tockcls 2~nd F-B:mmerssrom.
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1 composure, Emcl the fact nat I can go home c;.nd sleep


2 at nights, thahI do of the friendship of anybody, fo::.' I


3 have got to lhrq '::ith myself, and if I take a canker in my


4 conscience and try to carry it 8.round Yrith me, it ytill


5 dJrive me to misery sooner or later. Put it on trnt. self-


6 ish gronrn, if you';.ant. It is a s elfish ground, but I


7 ':rill not sheiiRill. any man in the COIn.j')1ission of crime, no mat-


8 ter 1,-r11E:. t I think 0 f him. Why shoul d I.


9 DickelmE,n. You remember Dickelman 2"S he CBlme on th e


10 .s tEmd here. }Tot a "fel'y stroncs-lookin,C; fellow. A hotel


11 clerk. Testifies t.hat he ','ias the hot.el clerk in the


12 Baltimore hotel here in Los An~eles


13
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36 1 who registered a man by the name of J B Br ice on the night


2 the Times was blown up, who identified the signature of the


3 man who was taken over to jail here when J B McNamara


4 was arrested, and asked wh ether that was the man, and they


5 say he didn't iden t ify him. 1 say he did. Here is what


6 he said: tiQ 18tate whether or not--" quoting from volume


7 20, page 1576: "Q State whether or not you informed the


8 District Attorney after you had seen J B McNamara over in th


9 county jail, that he was the sarne man whom you had seen


10 '-::n the night or the day previous to the Times explosion


11 at the Hotel Bal t irr,ore her e in Los Angeles? A Wgy, 1


12 identified him almost as positively as 1 could under the


c ircums tances .It13


14 he said:


And again over on transcript 21, 1572,


"1 told him, (Hammerstrom) it certainlE looked


15 like the man." That was Hammerstrom back in Chicago.


16 ' ~ow, gentlemen, a case is not buil t up by one witness.


17 This man identifies the signature. This man said, 1


18


19


20


believe, practically--l believe this McNamara is the man.


Now, suppose--suppose that he was the only link that we


had to connect McNamara with his presence re re in Los


21 Angeles? Suppose that signature down there on the hotel


22 r~gister was the only thing to connect McNamara, the man


we had in jail, and show he was in LOB Angeles when tre


Times was blown up? What is this little hotel clerk worth?


Now, gentlemen, the state cannot keep a hotel and keep


23


24


25


26
witnesses from June until awayalang in the fall. They
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1 must go along about their business and earn their living,


2 a nd as soon as the case is set they were put under sUbpoena,


3 but the testimony in this case shows that before this


4 c aae was set and before Diekelman could be put under sUbpoen


5 he had been taken out of the state. Not surreptitiously ,


6 not trying to get away from us. He testified that he was


7 communicating right along with the District Attorney and


8 telling him wher e he was, and that he was agreeing that


9 he would be here, and all that sort of thing.


10 Now, gentlemen, if Biddinger was worth $500 or $5000


11 to narrow, what do you think little Diekelman vias worth


12 to him"? Do you think that it waa not a pretty good thing


13 that little Diekelman should be left alone; that little


14 Diekelman should be in a position where he could not be


15 tempted? How did we know how much temptation little Diekel


16 . man could stand?


17


18
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1 And finally he ,:;0 es to Allmquerque, p.nd they say here that


2 a Ibrl1s man app ce.red in AliJuquerque. They say he v~s there


3 on another matter. T hey say they found out aftor--:.rards


4 he ':las th ere on a smuggling businnss • That is the t es-


5 timony. But 2.ssame~ that he Y,as t~'lere, E~S they would have


6 yon as BUBe -- aSSluno he '[las t hero y,'a tc hing this Ii ttl e '.7i t-


7 ness, keel)ine; his eye on him, V.11:¥1, Dickolrnan says he ne-v-er


8 1m fR! he "';as 0, ]11111S 1!1n,n, 11 e 11 ever knev: 1:1 e vras Y'ia. tchinc;


9 him, he never l:ncw anything about his connections or his


10 in tent ions. That is ,rha t Dicl<:elr:1Em SevYS in hi s t ostimony.


11 Now, you have~ot little Dicl:elman dOV;11 in Albuquerque--


12 the aan 2.Love all men - - "rhy, -Sentl emen, whe. t Y,'aS he "':0 rt h


13 to them, if they ·,.:'ere nilling to do those tbinc;s? And


14 remember, it is but fc,ir to aSS1.u:ne that in sept ember,


15 ','.hen the Dickelman matter came along, tlle prosecution knew


16 of the Eeim1 matter, George Behl:J. matter, tP.at the prosecu-


17 tion :mew of the Bi66-eng er matter, that the prosecution


18 knew of J.'~rs CaplcUl' s fli:S ht, and assume then, if you ':.ill,


19 that the prosecution must have been on their guard, E.11c.1 tho.


20 the !Jrosecution must have known of the dangerous posi-


21 tion it v~s in ~ith regard to this ~itness. Ho':r, Dickel-


22 In2.n {"oes dO,ill t here, and }'::r ])0.1'1'0':: says that he '::"8.nted


23 t.o rend dovm th ere and int ervievl DiCl:elmc',l1 to find lJut


24 '::hether Erice '::as the ;~lan blat --as c.07,TI a t the hotel.


25 Ah, he s.ays that Eo.nUl1erstrom·:.as to find out -,-rhether


26 Eric e ':.as the !T'.an ti'JO, t '::as do':n.1 2, t the hot 81. Bric e ':las







scanned by


7953


1 here in the county jail, Brice vas Darro"a's client.


2 Tt seems tome it ,',ould have been e. much shorter rout e


3 for Jr.r Darrow tp have aske::J Erice '.7hether he Vias really


4 dOViU t here ChI' not. Ah, no, that is not Y!hat th GJ 'canted.


5 Let me show you ho"'! this testimony reads.


6 Well, Dicl:elme.n didn't understand it 0111, and yet


7 thEe little fellov! appears to be honest, appeared. to feel


8 that there \"r2~S somet.1.irtg Y,Tong about it, although he did


9 vf>..nt to take the bait, although he did take the bait to a


10 certaine:;<:tent, although he did 30 to Chicago and not


11 here t.o Los An?;eles, \,}here the case 'liaS ontrial, not in


12 Chicaoo.
-'


13 Ah, gentlemen, Ymat Das the action of the prosecution?


14 Geor:se Home testified that he -:/ent tack to Chicago and


15 that [18 brought Dickelman back, not to I{'ans2.. s City, not to


16 Pittsburg, not to New York, but he brou3ht him tack to


17 Los Angeles County, \':here th e prosecution ,,'ranted him.


18 .And l.et me tell you, you can ':.-ell imagine th?.. t it was a


19 prettY300d !)iece of '::o!'k for 1\11' Home under the circumstanc


20 vrithont. o. SUbpoena, to 's et Dickeh1an bacl::, and it ShOYfS


21 that Lickebnan had ~akened up to the situation that he


22 vas in back t here in Chicago. They ':iere putting men


23


24


25


26


around him, in rooms ar'Ol.mc1 him, he says, to keep people


from bohhering him. Ah, HI' Lickelman, you C.re lUC1(~-


yon are a lucky dog -- tl1a t you c arne back to Los An:: eles


to:' est i fy !
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1 Now, gentlemen, let me just show you how they ·worked on


2 Ii ttle Dickelman. He ,7as (\0'.7n there in Albuquerque in


3 chcug e of a r estaur2.l1t \·~'hen Eannnerstrom) th e brother-in-law


4 of 7;1' Darrow came down,· and Eam.rnerstrom says: Vle have


5 looked allover the country for you. The prosecution are


6 tryins to keep youBJi'ray from us and ';Ie have had a hard tim e


7 to locate you, and "ie finally got viord vrhere YOUy,ere


8 t.hrough your mother up in San Francisco. So he told me


9 that I was prac tically on their sid e of· th e case, and that


10 I was really their vlitness, and if I hadn't teen subpoenaed


11 that I Yfould neVer be wanted by the state·--


12 You kllOW thes e people don't come right out and hit


13 you on the hEe.a ydth a club. They are nice &.nd delicate


14 I&nd ;c;entle, end thf~Y simply slide you over on thei r side.


15 And there is a big rest2.uTant in Chicago that needs a


16 manag e1';


17
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10 1 and Darrow has lots of influence with the uniorn and the


2 r,gstaurants there, and you would just be the man to be the


3 manager of that· big restaur an t, Mr. Diekelman. You are our


4 witness,. Mr. Diekelman, and not the witness of the state.


5 Of course, you cannot go at'; a stranget and say, "Come


6 here, old man; we don,t want you to testify with the other


7 fellows. We will give you a job. Come on with ue."


8 No they have got to coash him along, smooth him along,


9 get him along, but get him. With all thy getting, get him.


10 "Becaus e 1 was not their witness, ao 1 told him 1 didn t t


11 know about that. 1 told him 1 promised to appear there, and


12 promised Mr. Fredericks that 1l would be there, 3.nd they said


13 they wanted me, and he asked me if 1 had been subpoenaed, an


14 1 said No, at the time, and he said, well, they will never


15 call you. 1 will have w'~ait and see. And he says, 1 unde


16 . stand from your folks that you intend going to Chicago


17 shortly, and so he asked me how 1 would like to take the


18 tr ip. And so he goes on. It )takes time to read it all.


19 1 thought I would read it to you. Let me give you a little


20 restaurant business, just as an indication of the me.thods


21 of this high minded defendant.


22 "He said, Hammerstrom, he asked me if 1 knew the Rectors


23 Restaur'anti in Chicago. I said Yes. He said, 'Well, 1


24 think :,:r. Darrow is interested in tha t,' and he said, 'How


25 would you 1 ike to be ass is tant manager in that? 1 said it


26 would be pretty nice, but 1 did not think 1 could hold it;
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1 it is too big a job for me. He said, 'Well, we can fix that


2 all right.' 1 said, 1 didn't think 1 would care to try it.


3 So he asked me ~f 1 would not like to consider going with


4 him to Chicago, if 1 had any objection to going. I told


5 him 1 would like to have him wait a fewweeks, and, 1


6 said, 'You can go to Chicago and if 1 find 1 am not wanted


7 1 can come on your side then, if 1 am favorable to your


8 side. ' n


9 Diekelman didnlt know what a valuable Witness he was.


10 ntWell, it is a matter we are in a big hurry about, t


11 says Hammerstrom, 'and 1 am up here, and 1 have got to


12 get through with you BO if you can give me an ans\ver 1 want


13 you to come with me. I have to go to «hjcago and come back


14 on important business.' So 1 told him 1 would not consider


15 anything at that time; l\vouldwait."


16 . Arid then he senda a telegram to the Dietr ict Attorney


17 at 1,08 Angeles and tells him about this; and Bibby comes


18 in on the scene, and then they offer him $30 a week, and


19 they gave him the first dollar. $30 a week whether he worke


20 or whether he did not work, and they gave him the first 30.


21 Oh, they gave him the money to come back to LosAngeles with


22 --oh, sure. But you know he testified he did not use it 1x>


23 come back to Los Angeles with and 1 hope he has got it yet.


24 They gave him money. Money \ Moneyt Oh, money! 1 almost


25 hate it since 1 have been through the experiences of th$


26 case, and 1 want to tell you 1 almost r.ate it. Money t
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Why, moneyl


And they took little Diekelman back to Chicago, this


high minded man', who only wan ts to do what is right for the


poor' workingman, he takes little Diekelman back to Chicago,


and George Rome of Los Angeles, of the Los Angeles City


Detective Department has to go back there to get him,. and


as good luck would have it for all of us, he got him.


And then a telegram goes along the line. Cooney goes back


east with instructions to tell Hammerstrom: "Do not come


back to Los Angeles for a While; do not come 'bac~ until


this blows over." Why, if there was nothing wrong about it


--Why not come back to Los Angeles? Why not? No, no; it is


just one par t and parcel of the whole thing from beginning


to end.


1 could talk to you about that Diekelman business for


an hour and tell you something interesting every minute


of it, as it is brought out here in the testimony, 1 have


no doubt. But you remember it. I do no t need to take


your time on it. You remember Diekelman, and you remember


the inc idents I and you remember how they went there an dhow


they took him away. Now, suppose, gentlemen--where would we


have been without Diekelman when we tried to prove that


J J McNamara was in Los Angeles, that J B McNamara was


in Los Angeles under the name of Brice at the time the Times


blew up'? Oh, he was their witness, 'Nas he? Well, there


is one thing he was absolutely sure of, and that was the







scanned by


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


7958


signature of Brice, that he aaw Brice make the signature.


It is in evidence here that we had 70 or 80 registers from


allover the country, and it does not take any very big


stretch of the imagination, or do violence to your judgment,


to assume that if we only had the signature we would be


able to prove it, if we could get only proof that he wrote


this one. But with little Diekelman running a restaurant


back in Chicago, out of the reach of our subpoena, a good


job at $30 a week and nothing to do, where would we be?


If Biddinger was worth $500 or $5000, if McManigal was worth


all the trial and trouble, and all the crime that was done


to get him over, if Caplan was worth getting out of the


state, and all that, what was little Diekelman worth?


And you bet they did not waste any time getting him back


to Chicago, back to Darrow's office, back to Nockles, two


or thre~ thousand miles away from where his testimony


would be needed. Oh, yes, they could bring him back, or


he could come back. Yes, that is true. He could--maybe.


Uaybc he would not want to come back.


Now, gentlemen, 1 have not used one wori of the testimony


of Bert Franklin so far, not one word, and yet 1 have shown


you a chain of crime--crime fastened absolutely onto this


cefendant of a similar nature, intended to defeat justice


and prevent the honest and proper trial of the McNamara


case, just such a crime as bribing a jury would be, and


all of the time 1 have been talking about Diekelnan and


-qiddinger Frankl in was out wi th his men making this investi-I







scanned by


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


7959
gation.


Now, Mr. Clerk, have you the cheek of Mr. Darrow and the


deposit slip of -Bert Franklin on October 6th?


~ow, 1 am going to talk to you a little about Franklin,
-"


and 1 am going to show you this case without one wDrd


from Franklin; or, 1 am going to show you that the truth


!30:~ hedged him in on one side and on the other that he had


to tell the truth; that there was no way out of it, because


it had to appeal to a reasonable man and reasonable men.
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the check uld h2,llcJed itt 0 TIe and I Ie ft th8 offie e. II


the 6th day 0 f October; that he had t2~lkeQ. to him about


he [>.£.0. hed 2v little talk vlit.h him; he had ta.lked vvith him


. ,
sEn 0. ,


I
"He then E;.sked TI(:; v/b...a t I thoW~ht 2.bont Jol'r Eain, end Aask-


there ~ould be to it.


Bert Franklin S&ys that. \ms on the 6th. The check comes


Bert Franklin BEYS, that he '.'rent to Dar:cow's offL'.e) he·'


'hc. check for ;;;'1000; &.nd he turned to his desk and. -:-rote


told him t.hat I thought I could; that Mr Eain V."aS the


so·.id yes. He c.sked me if I thougilt I c onl d,~et hbl. I


ed if he ".i.shed TIe t.o s eo ].Jr Eain 8.10113 that line c.nd he


tha t he had talk.eel to him 8. lit. tl e befo 1'0, a.bout. th (: msn


kind of c:~ mall if he did not ",',ant 1'.0 go in t tat Vf2y he


Rlin a Ii ttle prior to t ret. time, End that on the 6th of


hEvl hc,.(l a. Ii ttle prelimJ.YJEuy talk ':ri th him th e dc:vY before,


Yrould come out and tell me so, End that ';:ould be c~ll


'.7ith a proposition of this kind, a,nd very-fev! of them, and


Oct.ober he vrent into D&.rrovr's office) talked to him oJJout


getting Bo.in, and furrov.r:~Ewe him 8.. eh eck for $1000.


thc:.t he 1:n eJ'{ pe rsonally on the jury -- 8.nd, of c ours e) he


eoul cl not rea.ch 8.llyboay that he (lid not }.nOVl personally


a bout Eain prior t.o that time. I am going to talk no,:,;' at,out
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18
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23 in here dated t he 4th. No'.'! ,gent18F1en ShOYfS that it ':,as


24 CCvSh6d e. t the bank on t.he 611. I do not c are '.-:hethe:~ it


25 ·...:as slven to him on the 4th and he has forzot ten the


26 date) or Yihethel' J:rr Darro,,; intentionally or accic!entEi.lly
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1 put a '.'.Tong date on it. I do not care 8. snap of Il1.y fine er


2 when that check \"ias dated; that makes no cHfferenc e.


3 The l'e2.l matter. ,,"fOrth considering is: vrhen did Franklin


4 cash i t.? V,hen did Franklin::; et tho money on i t.? And


5 the c heck itself ShOYlS tha,t he sot it 011 the 6th day of


6 Oct.ober. The check shoVls that it \'!ent t.hrol.-1gh the tank


7 thc~t day. T'ne b8.l1k c8,shi er or teller SC1.ys that. it \vas pre-


8 sented on that day, that it ivas Darrow's ChECk, 8..nd he


9 remembers it. The deposi t slip c.t that time shovrs that


10
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1 • . t . '"'1000 ....1·1e a.epo s ~ ea.;;p . on u 1at. day.
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1 The check shows that it -,";as deposited on tha.t day, &nd


2 that there vas no mther deposit on t.ho>t day except that


3 ~;laoO, th erefo r.e J tha t sho'ws absolut ely and conclusively


4 trat is, to Franklin's account that that check of a


5 thousand dolla.rs v:as d eposi ted "by Franklin on t.he 6th day


6 of October, a.nd $500 of it was tc>sen out.


7 J.'"R KEETCH:: The check is in thE: cl erk' s hands to show.


8 MR FREDERIC:KB: ,., 11
I;le ) I don't know whether trel'B is 2_l1Y


9 doubt at,out the fe.cts in that matter or not. If there are,


10 v/e vdll get th e c reck. Then J suppos e we adj ourn and come


11 lack a Ii tt.le before 2 -- half past 1.


12 TEE COURT: All right. Half past 1.


13


14 Thereupon the jUly ",-:as duly e,dmonished Emd E. recess


15 taken until 1:30, o'clock P.:H.
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AFTERNOON SESSlON. Friday, Augutt 16,191 •


2 1:30 P.M.


3 Defendant in oourt with oounsel.


4 THE COURT. You may pro~eed, Captain Fredericks.


5 MR. FREDERICKS. Have you those exhibits? Lay those right


6 out there where 1 can get them.


7 Before 1 start on that, gentlemen, 1 want to call your


8 attention to another incident. The defense claims tha t
\


9 a great many of our wi tnesses are scoundrel3'~ They say that


10 Barr ington is a scoundrel, that Frankl in is a scoundrel,


11 that Behm is a scoundrel, that Cooney isn't much good, that


12 Fitzpatrick is a bad one, that Mayer is another bad one.


13 Well, suppose they are. Wh at was DarroVi doing in this gr eat


14 case with a bunch of scoundrels? He hired them. He selected


15 them. He paid them. They reported to him ."They were his


16 men. If he was hiring a bunch of scoundrels, why was he


17 doing it?


18 Now, 1 want to talk to you about the Bain case, and 1


19 ant to talk to you about as much of thia testimony as


20 ossible without asking you to repy on the testimony of


21 Franklin. But before 1 leav.e this thought that 1 had here,


22 that I had given you before, about all these men, 1 would


23 all your attention to the fact that the court will instruct


24 ou that even though some of these Witnesses may have been


25 ccompl ic es wi th Darrow in other cr imeB, that that does


26 at rmke them acco npl ices in the cr ime under inves t igat ion.
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it.


follows the law the court will not give it, as 1 understand


THE COURT. Counsel is assuming that the court W ill give


that instruction •.


The court will instruct the jury that -although it m~y appear


in evidence that a witness or witnesses who have "t.estified


If the court


to find out.


No, but will.


give that instruction. 1 sent


MR • FRE DER 1 OKS


~~. ROGERS. He said the court will give it.


in this case may have been accomplices of the defendant in


sorre other transaction, if such should appear in evidence,


yet, nevertheless, unless you find from the evidence that


such witness or witnesses were accomplices with the


defendant in the commission of the particular offense for


which the defendant is now on trial, to wit, the bribery


of Lockwood, then, 1 charge you that the evidence of such


witness or witnesses does not require the corroboration


mentioned in these instructions concerning accomplicesf


the corroboration requiredas to the testimony of accom


plices applies only to accomplices in the crirr,e charged


in the case on trial.


JAR • ROGERS .Do 1 understand your Honor has given tha t


instruction?


MR • ROGERS. It is not the law, and 1 don't think the


court will give it.


MR. FREDER lCKS. The court has informe d us that he would


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16 '


17


18


19


20


21


22


23


24


25


26







scanned by


796j


1 MR. FREDERICKS. Then if the court doesn't give it, 1


2 simply come out wrong.


3 THE COURT. Go .ahead.


4 MR • ROGERS. 1 take except ion to the reading of inatruc-


5 ticns that are not settled.


6 MR. FREDERICKS- All right. Now, let us talk about the


7 Bain incident without using the testimony of Franklin.


8 Do you doubt for one moment that Bain was br ibed?


9 Can any reasonable man for one moment need any argument


10 on that sUbject, that old Bob Bain was br ibed; that old


11 Bob Ba in was given this $300, given for the purpose of


12 influencing his vote, and that he was promised $3500 more


13 if he would vote for acquittal"( Now, there is no use in


14 lID] taking your time in arguing that question.
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Nmv, there is no use in my taking your time E~r.suing tb2~t.


that, to go and do a tiring in that '~ay, and yet that is


friend, pz-oLably. That Y.P.s in t.Il:: Evl'te:::noon of the day


of the Gth. In t.h 8 morning of that day Fre:.nldin ",,oren:' ou t


t he \~;ay it ';'/8.S don e; O.n d if you c;~ r (; g oine to bribe c... li~an


or 2. ':;o:Tan, you .he.ve gCllt to bril)€ thEn; if you eSC ,going


to rec;.ch t.h En, you have got to J.'each then, 2.nd you have sot


to to.lIe to them, 8.nd I am not .s.n c~UthOl'i ty on jnry bribing,


l:..ut I have no doubt t.ha t the.. t is about as careful C'v Y.'ay 2.S


thE"t, veIy dallze::'Ol:S thin.~ could be donc. Franklin tried


They


FEvery "\ford


Bain "as J.1is old c;"cquaint2.nce -- his oldthe ";o:n;an first.


of their t.estimo~lY cuts a chunk out of their soul.


would not ?,ive it unless it ','l2..S truc. They S2.y that on


the 6th Qe,y of oc tober, v/l1ich vIas about t.he tim e that


Bain ':,cas m:nmnoned to be on t.h e jnry, end 8, fe-::r d~ys ester


his name vas ora'\~m to be on t.h e jury, and a fey.' days be


fore he vas required to appear in court as ~ juror -- Mrs


Bain &,Ha Bob Bain. se.y that on tl-at day, the 6th d2.y of 0 c


tobcJ.r, Franl:lin gcwe them this ~3400; that he promised them


on tmt day 2"nd said he, intended to ,<jive them on tl-at day


~'3500. Tbat. ':as on the 6t.h day of Octoller. NOYj, then


Y/here did Franklin g et t ffit mon EV, the $500 t.hat he prom~ ed.


In the cJft e1'noon of th e 6 th he ",'fent out E.no took this mat


tel' up first with Mrs Fain. They can ~vy that it is


r'{diculons c~nd Lmt it. is insane 8Jnc1 is crazy, and F.Il


:Bain c.dmits it. HI'S llain does so, 8J.SO.
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1 to th e house and t 11e1'8 vas nobody &,t home. He Yfent out ther(


2 VIi th J,.' ...t..fi e lCl es, -- , , " t .L' .L... eavlng filS .eSvlJnony OU v, 1:;u t arguing


3 from oth ers - - he ';rent out then t revid ently, vri th the id ec;


4 of giving them $500, diein't he? In order to~o out t. he:.'e


5 '.'ri th that idea in hi s min d, he must have been p !'epared


6 vii th the $500. Now, ',l!en I ~,y to you that it do es not r.!ake


7 G;.ny differcnc e thi s ch ock is de. ted on the 4 th or th e Ctll,


8 I meEn jnst. '.'/he,t I S2"y. It. is not ...../hen th e c rock is dated


9 that. counts, for there mig.i.1t be some mista.ke about. that,


10 colld I do not. care to bother to cleEr it U1), beC8.nse it is


11 immateri6.l '::hether it. Y·'B.S given on the 4th,.5th or 6th, or


12 y!hether it Y.EtS '.vronely dated intenti811ally 01'. "'.Ton.sly


13 dated accidently. That makes no differenc e 2.,0 ut


14 that. The point then is '.':hen did FT2.nklin 8 et money on it;


15 not "'ihEn di d he Get money, t,ut ',-:hen did he get the money


16 on that checl:? Here on theb8.ck is the date ,,"hen the chocJ:


17 ':rent to the clearing house, the 6th. Here on thedeposit


18 slip of Franklin is the day ';.'hEn he deposited it, the 6hh;


19 a thousand dollC:.Ts. A. thouS2.nd dollars. Here is the day


20 it went tl1l'on.gh the 61 caring hou se. 1iO\'!, 8..m I riBllt? nOY!,


21 then, ',':here is th e check? nO\'!, I don't care so much c~bout


22 Y.hen tl"E', ChECk '.':2.S dated, 8,lthough it is elated on the 6th,


23 bu tit is '::hen it. 'is c.C'vshed that count s, 2.nd it is 2, ra rt


24 of this trElls2.ction C:.s testified to by the teller. It is


25 dated on t.he Gth, 8,nd so Pranklin takes this chec}(, makes


26 out this deposit slip this check of Darrow's -- TIl2,]:es
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one


2 check for 500 and dr2."ws out 500 of 'eta. t money. He draws it


3 in cash, &.l1d hedra.\'!s it in bills, as t.he teller ,says.


4 T11e teller says they "7ero bi~ bills. The bills t lR t yrerc


5 ,c;iven to !\~rs :Pain ,,:ere tFenties. The teller sews he thinks


6 there we~e fifties, or probably more. Mrs Bain's bills are


7 t·wenties. There is c" discrepancy; there is E~ difference


8 as to those bills, but. the teller undoubtedly was mistaken,


9 It has been a year since he talked, possibly, a. bout: those


10 bills. He thought he remembered they ':.'9re ;;noo or. l!lt50.. 'l?


11 bills, but, as a matter of fact, that very cay \"e sec


12 Franklin going out to this hou se an d handing over 4~400 in


13 bi 11 s -- in cash.
he


14 lTow, Yhat (11:d",do, if t .I'R t is not this man ey, and if he


15 did get big bills? What '.',as he doing 'crith. those big


16 bills, 8.nd hov! did he dispose of them, 2.nd what (1]:0 he '.'ant,


17 with them?


18 No, gentlemen, this is all one transaction. It is all


19 one affair. There is no if's ~nd and's about it. Krs


20 Bain sot twenti as and it is twenties t hat Franklin .~ot from


21 the bank, and the bank c2.shier is mist2.ken '\','hen he thinks


22 thqr Yiere fifties of' hundreds. HOYf, trat is &,,11 there is


23 to that, 0 I' it. me..y· be that he did:;et fifties and hund-


24 reds and chcmged them some;;here, because ho ast:ed j1~rs EE'.in


25 out there 2.t the house if she could change a one-hundred-


26 dollE;r bill, and it rlay be that he had then :~;100 8. t th at
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time. At any :!:ate he had this money, undoubtedly, in his


2 pocket. This money that he got f ram Iarro\'!, in his pocket,


3 when h e ~·C'..s out, there t&lkin3 to ~{rs :Eain in t11. e c;fternoon,


4 and t his check, as it ShOYfS, had sone through th e clear-


5 ing house that day, ';as evidently e;i ven sometime in the


6 mo:rning. The mere fac t that there is .:; a differenc e in
I


7 the,m.emory of this bcmk teller as to the size of the bills,


8 Whether they are tVfenties or fifties, is not a matter upon


9 ',"[hich you can n..ang c-cny great amount of importance in Elny


10 a.ffair of life, \'hatever. If theywere thousand dollar


11 bills or five-hundred-dollar bills, th ere '.'ioul d be a trans


12 action t.hat might impress you, but if thEY are fifties


13 or twenties, there isn't enol~3h difference between fifties


14 8nd tw'enties to impress c. cashier passing that kind of


15 money out every cP.y over t.he count er, so that even Fre.nklin
~


16 on the day thc.t he got that $500, that he got the $500 from


17 Darrow, \'/hat was he going to use ~~500 in cash for, if it


18 ','f2.S in one-hundred-dollar bills to pay help, '.'rit h it?


19 That would be a foolish thing to d'o. A man employing help


20 '::ould ray his help mostly in checks, n2_tur2~lly a, man employ-


21 ine help ,,'/Ould pay them at the 8nd of the ':reek, and their


22 bills, none of them Yfoul d come to fifty dollB~rs.


23


24


25


26
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c 1 1 do not imagine that any of the men working for Franklin


2 would get that $50 bill for his work at the end of the


3 week. They are not fifty dollar men who do that kind of


4 work.


5 MR. ROGERS. Jus t a moment-_ther e is not one iota of


6 evidence, notwithstanding tha t your wi tnesa said that


7 his books was at your disposal; there is not an


8 iota of evidence to justify the statement that. the men did


not earn ~50 a week.9


10 llR • FREDJt:RICKS 1 do not say there is. 1 am 6 imply


I .11 arguing on the probabili ties of life.


12 MR. ROGERS. 1 take an exception to it.


13 THE COURT. The exception is noted.


14 MR. FREDERICKS. If that does not appeal to your judgment,


15 that a man out and doing this shoe and heel work on the


16' street and making these investigations would get $50 a .


17 week, if it does not appeal to you that that is a figure


18 wage, then it would be reasonable to expect that anyone


19 of them would get, then disregard it, but $50 a week,


20 gentlenlen, is $200 a month. 1 doubt very much if your


21 exper ience in life v,ill lead you to conclude that the nJen
a mont ,


22 v,ho were running arourti for Franklin were getting $SOO"or


23 that Franklin would nave any use for a fifty dollar bi}l


24 in the payment of his help. And, if this is an innocent


25 transElction that is all it could be used for, for the pay-


26 rrent of his help. No, sir, we are driven back to the con


,/
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conclue ion that Mr. Young, the bank teller, is mie taken.


That is all there is about it. That is a fair, square and


reasonable proposition.


NOW, then, llr. Franklin takes this money, talks to Mrs.


Bain about it, gets her to agree, then she tackles Bob,


then Fr anklin goes o-ut that night; Franklin f S testimony


as to what he did corresponds absolutely With theirs.


1t dovetails jus t as only truth can dovetail with truth.


9 He goes out there. He gives Bob Bain $ 4CO and tells him


10


11


12


13


that he has not the other hundred and will give it to him


later; that he has used it in some way. Now., the 11, that


is the 6tp; tha t is the day that he got $500 fr om Darrow;


that is the day that he needed $500 and that is the day


14 that he used $500, the very very day.


15 A JUROR. May 1 ask a question here?


16 MR. FRF~DF:P.ICKS. Yes.


17 A JUROR- 1 would like to know when the money was paid by


18 Franklin to Darrow after the 6th? What date was the money


19 paid? I do not remen,ber What day1


20 1'111. FREDJ:JUCKS. All right. 1 will look that up. You want


21


22


me to give you the date when money was paid by Darrow to


Franklin after the 6th?


23 THE JUROR. Yes.


24 MR • FREDERICKS· 1 do not know that that would help us much,


25 for this reason, tha t we do not know exactly the number of


26 men he was employing from time to time, and the money that
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1 was coming to him and that he was using from time to· time.


2 . He says that he had a sett:eilJent with Darrow in December, and


3 ther e wC~6 then a balanc e.


4 A JUROR. The 16th.


5 llR. FREI;ERICKS. Nave you a memorandum of that; payment? .


6 Well, 1 don t t know.


7 MR • ROGERS. On the 16th of October there was $500--after·


8 the 6th, a:nd then again of $500 on the 23r d.


9 MR. FREDERICKS· That is what his bank book shows.


10 THE COURT. That bank book is in evidence and the jury can


11 consul tit if they want to.


12 MR. FREDERICKS' That does not help us a great deal, becaus


drawn froIrl the box an d 1':e takes his seat .here, over there


wcenever the date is set--l have forgotten the day--Bain


1 don t t know what his nece-as it ies were or what he was us ing


the money for.


Now, we wi 11 tak e tha t propos i tion. Bain gets that


a idea, try ing to find out whether he is a fair juror,


weighing Bob Bain,. looking in to his soul as far as you can,


inveatigating him as far as you can from his talk, listen


ing to him, then determining after that whether to keep


him or not. Now, all that time Bob Bai n has got that $400.


P' ...16 name 16


Mr. narrow starts


He is examined by both


On the 11th or 12th or 13th, or


to examine him and examines him.


in the corner, 1 think he 6 at somewher e.


money. Bain is bribed.


comes up into the jury, into the court room.


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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He has got that $400


2 given to him in order that he may be .favorable to the


3 defense. Now, if the men who are examining him, who


4 are finally going to determine whether to keep him or not,


5 if th e man vm iz in char ge 0 f that, wbos e word is final


6 on that, does· not know that Bain has agreed to stand wi tb


7 them, does not k.nov{ tha t he has taken money for that


8 purpose, what an awful business transaction that would be \


9 What an absolutely futile thing it would be to go and give


10 Bob Bain t1tl~t money and then not let Darrow know tha t he had


11 been fixed, and take the chance of Darrow thrOWing him off \


12 What ab absolutely absurd thing that wouldbe--ah absolute


13 impossibility. Logic wont stand for any other interpretatio


14 than that Darrow knew. Why, Franklin knew i t--Franklin


15 knew it. All well and good. Do you suppose that Darrow,


16' if he didn l t like Baints looks--now, rarrow says that they


17 got together. All right, let's say that they got together,


18 all the heads of those attDDneys all together .-land we are


19 talking over Bob Bah. He has been exarnined--now, will we


20 keep him? Will we keep him or will we let him go?


21 Darrow says that they had those consultati~ns with Franklin,


::~


22


23


24


25


and tha t Franklin was present. Franklin was a detective,


Franklin was an inve~tigator, Franklin was not a lawyerj


Franklin's jUdgment weuld not be considered to amount ·to a


great deal unless he told the lawyers here onwhat he based


26 his jUdg~ent. Do you suppose that if Franklin had said, "Now,
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1 Darrow, you keep him all right--l am sure he is all right-


2 keep hi1ll1,:'Franklin knowing all the time that he had given


3 Bain $!J..OO and promised him $3500 more, all the time as they


4 sit there with their heads together Franklin knows this


5 and he tells rarrow, "You keep him," but he don It tell


6 him why. Why, it is absurd, absolutely ridiculous. Do you


7 suppose Darr ow wouldn t t say, "1 warJttf: to know why.


8 Why do you say to keep him? Why do you want n:e to keep


9 him?" There sits Franklin. He is Darrow's hired man. He


10 is ~-getting paid by Rarrow right along. He is reporting


11 to }'1r. Darrow. He is working for Dirr ow day by day, day


12 by day and night by night all this time, working striving,


13 working and reporting, working for narrow,


14


15


16 '


17


18


19


20


21


22


23


24


25


26
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1 using Darrow's time, u.sing Darl'ow's money for his aut8mobile


2 using J;arro~'s money for his hired men, expending all that


3 money, and Larrow don't know ~hat he is doing. Franklin


4 is 1: eeping it to hims elf • Franklin YfOn' t 1 ct him know.


5 Gentlemen, Franklin is shoDTI by this testimony to have


6 been the con:B'tdnntial a.gent of Darrow, to have been very


7 confidential vdth him, &nd do you sup~~ose for one minute


8 th?,t Franklin ""'Quld risk that $400 that he had paid Bob


9 Ee.in and let the chance of their putting Bob Fain off


10 the jury \'fithout his tellin~~ Darrow ',':hat he had done, even


11 though LarTOY,r oidn't knOY! it before? It is 8,1)surd -- it is


12 rediculous.


13 1To"r,~entlemen, in the name of reason, the name of reB.son,


14 can th ere (,e anything clearer 0 r plainer t}l..an t 11:. t? If


15 you won't convict a man on testimony of that kind, then


16 you he.ve made jUly-bribing safe for 2.11 time. For


17 there can Le and never ,viII be presen ted to a jury more


18 clear, more convincing evidence of a man's guilt thEm


19 that. The I;l an Y:ho -sot the money, the man \7ho 8~ctually


20 passed the 8'"Aamine.tion, the !J'1.an ',:ho had agreed to 1:;e for


21 the defense, the m2.n \'rho had been bought to be for thE; de


22 fense, the r::an ',~:ho had ,gotton his money for it, th e man


23 \'rho ':e.s exar:lined by 'the defende.nt, the man in che.r3e of


24 the case &no his word final, 8nd they LSS'tJ.I!le that if sny-


25 bod'! a strE;.ll,o'er did that thin,C:-:.. ~ -~ I ~
lTo si r. I am not~oing


26 to SUpT"OS e that there lives on earth twelve !'len '::ho ',",ould
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in t.h e bank.


like to have read [;.ec~in from the record. The record


hand ed to the c1efens e by 1/[1' Franklin on itr I'ain as o.


juror.


If?. }'RFDERICKS: Fas t hat in tro duc c,d?


.JUROR: It y!as read to the j l1ry, cmd Ers Eain' s testimony


vrith re~8.rd t.o the 'subscription for t.he Examiner, and ;£1'


Young's testimony with regard to the bills handed out


be so unreasonable, not for one moment.


The little matter 2.S to difference in bills c;.S to


"i7hether thW':·tere twenties or y;hether they were fifties,


is to infanitisimal as to c~ount to nothing absolutely.


Simply th e memory of a bank teller after a year, and you


can not grab a hold of a little thing and lay dovm on it,


E.nd say that ·settles it; that settles it; I won,t So any


furt.her; that settles it. You have got to take it altogether


You have got to be rea.sonable men. You have got to


reason things ont in a reaspnable light that will stE~nd


reason and stcmd your conscience in future years, E,nd you


moy! that a bank cashier cannot reme:mbel~ exactly -;rhether


bills were t\7enties or -;[hethel" they vrere fifties ',.yhen his


<::.ttention is called to it a year after or nearly a year


ESter. He ,gives you his impression, 2nd I believe it is


an honest impression.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


.JUROR YlILLIAFS: There are a few o~ the facts I ~ould


26 lfR P.DGERS: So far 2.S t.h e record r...anded on ]'''"1' Eain is con-
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1 cern ed, my understanding is that ft "\'Vas not TJrr ?r2.nklin 's


2 personal r epa rt , as I remer.Jber it.


3 1IfR FTUDJERICKS:
I


Simply a report by on e of his men that came


4 through on AUgust 18th.


5 HR HOGEHS: The report on Bain, testimony of Young "'.nd tes


6 timony of rEI's Eain ':!i th thference to the sUbscription to


7 the Examiner.


8 THE COURl': That y/ill be read a Ii tt.le ]a tel', ~.Ir Willie,ms.


9 7"R :PP.EDERICKS: I :cBmember ':,ha t 1Ers Bain f13.i d in regard


10 to the SUbscription. You mean in rega<td to money, donrt


11 you,? She 2sked about the sUbscription cmd Franklin says,


12 now, I don,t know ',~ihether it '.-:as a fifty or a hundred-


13 dollar bill. Do you ':.fish to moVl . 'hether it \\'2.8 2. fifty


14 or a hundred?


the receipt L00k therE: evidently refers to the Examiner.


1f1:!e said, let me make it out fa r nine dollE,rs for 2. years I


smiled 2.nd I said - - he &.slced me if I had change for 2,


hund red- dolle,r bill, or a fifty, I '::ouldn' t <;:E,y, poi3tLve


How,


You


Yes; j'ust. exactly Yhat she Bedd.


I said, yes, that is very~sentio,l.· Ee


I sai d, now, this a ffEd r is set tl ed, end


l':rs Bain Bedd that :Franklin saio., I ',,','ant


,He ~ays, cll. but the money, he S2.id.


suLsc ript ion. If


':,Ent some money?


to talk to you any~ay, so I allowed him to come in and


got a receipt took, and he said, let me me,ke it out.


11. e says, yes.


JURO Pc: WILLI.hI,;:S:


J"R Ffu'J)ETU ,~a;:s :


15


16


17


18


19


20


21


22


23


24


25


26
, , 11. ' + I 1 he' r n' I c> r l' d no I h~v e no t • If':rn1C _ 1 t.. ':.'2.s. &,n~ a, c< G UC:~, , ~
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1 That is "'hat YOll\'B.nt. Do you Y!2.nt any more?


2 JURO";i YiILLIAYS: That is 2.11.


3 HR FHEDERICKS: V,rhatv:as the oth er you Yfan ted? Young?


4


5


6


7


8


9


'10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 "Franklin drew $100 against the deposit and received therefor


2 $500 in big bills."


3 ~ut there is n? doubt about it. He said teat he thought


4 the bills were either fifties or hundreds.


5 MR. ROGERS. No, he did not say that. Pe said that there


6 were no twenties.


7 1m • FREDERICKS· Yea, 1 am going to that too. He said


8 there were no twenties.


9 MR. ROGERS. Trey were notptwenties.


10 MR. FREDBRICKS' 1 think that there were no twenties is


11 the same as they were not twenties. That is what Mr. Young
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do that; that he took the identical money that he got at


the bank out there and paid it over.


MR • FREDERICKS. There ie no occasion for your breaking


into n~ argument. 1 am going to be fair.


MR • ROGERS. 1 want tte testilliony.


MR • FREDERICKS' You are getting the testimony. Wpy,


do you suppose 1 would stand up here and deceive this jury?


They would knml it in a minute. 1 say there is that dis-


crepancy and there is just as much discrepancy as that in


e very true story th at yeu ever hear d since the begi ming of


time, just as that contained in the Gospel of Saint Matthew


and the Gospel of Saint Mark in describing the same thing.


1 don't know just exactly how that occurred; you don't


know. If 1 knew 1 would be glad to tell you. But I main


tain that it is not material, trat it makes no difference,


that it is a small matter of memory, and somebody has forgo


ten some thing in regard to th at tr ans action. That is all


there is to it. Now, that is the Bain transaction.


A JUROR. fS there anything in the evidence that Mrs. Bain


had the money?


MR • FREDF.RICKS· Yes, there is.


THE JUROR. What was the testimony?


back $300 of tha t ~400.


'MR. ROGERS. He testified it was the same money that he


used.


MR. FREDERICKS. Exactly. She said she received twenties,
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1 and the prosecution got back twent ies, and the te;3timony


2 is tha t she did receive twenties. There is no controversy


3 about tha t. She did receive twenties. 1 don't think there


4 is any doubt but what that exact rr,oney is the money that she


5 turned in 1 do not think there is any question about that


6 1 am sure it must be so. But that bunch of twenties was


7 given to her by Franklin.


8 NOW, whether the bank cashier was mis taken or whether


9 Franklin has forgotten and did change that money, 1 don't


10 know and 1 do not pr etend to say, but 1 do pr etend to 13 ay,


11 gentlemen, that that is teo small a matter to take into


12 consideration, and disbelieve the entire Bain transaction


13 because the other ear marks to it fasten it indelibly upon


14 this oofend ant, fasten it indelibly upon Franklin, the


15 $500 that he got that very day--that very day of all days


16' in the world, the $500 that he took in cash out of the thous


17 and dollar check.


18 Now, this was a small payment. Bain was not wise enough,


19 perhaps, to make him put up $3500 in somebody's hands. He


20 was not wise enough to do that. Bain was taking a fool ish


21 chance, if he wan ted to get ahltt $3500, 1 have no doubt. It


22 was not a big transaction, and it did not call for the use


23 of any amoun t of big money. So far as the money of it


24 was concerned, it was not a big transaction.


25 Now, if the Bain incident were all that we had to cOTIside


26 it might be of some moment,
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1 :.r.Ent ,"e find Fr2.l1klin over and over agEdn doing i denti-


2 c2,11y the same t.hing -dth others t. trying id entiaally th e


3 same- thing ··.·..i th others, doing this on c, Yfholesale scale,


4 you mc,y say, doing it on Larrow's tim e, doin::; it \':hen he


5 v,as Darrovr's confidential 2{Sent; and \7e t>..ave proved that


6 not by Fre.nldin's admission, but by the testimony of Eain,


7 of Loc k;rood, or Yonkin, or Smi th, 0 f Krl1.g er· -- and Under


8 sood is dee,d. There 'Nere six men her~"'J that he had gone to


9 ",.nc. tried toc;et all six of them to stand for acquitt2.l in


10 this case. Five of t.hen have come here to testify to it.


11 Five 0 f tl1 ffil have said that he came to them 8,nd tried


12 to bribe them ) ailc1 tr1ey did not a.ccept the bribe.


13 Lockwood's case is c. Ii tt.le different &nd I ydll come to


14 it.


15 HO\~!, y.ri th such a wholesale proposition as that .going on,


16 ,,!ould it be reasonat·le to suppose for one moment that the


17 attorney could sit tmre c.nd not ImoVl anything about it,


18 that Fr2,nklin '!Jas g oins np f.nd doym the mrth doiY1-8 this


19 for som e third party, an d Darrow not knoyr about it?


20 There is another idea ,:sentlemen. If there \'as a


21 third party in it that Darrow doesn't kno~ anything about,
not


22 \'rhy doesn't Franklin tell on the real JTlan? rilly tell on
~


23 the real man, the other man, if you v.Quld have it so?


24 r:ny not tell the trnt.h, if this is not the truth? There


25 in only one reas on for it -- th ere is only one reason for


26 it. Tile stor'.{ of Frc:.nklin has ,sot to match up \'d th r e2~son)
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of that kind and have you or anybody el se 'believe it than


a jury-briber during the fortnight in November. This man


time after time that Darrow ".as the man that was doing


Let me give you just a little resume of the busy life of


Why, is t here any doubt


And ]'ranklin coul d no more tell c. story


November 2, .. d, he CEtlld on Underwood 2.nd tried to bribe him.


mobile, getting his money from him, reporting to him. On


is ·.-rorking for Darrow, paid by Darrow, Using De.rrow's auto-


appointment to meet hiTI in tO~TI. On Nov~ber 8th, he called


on smith in Covina. On November 8th, }rr Ee.in ':.'as S\'lo1'n as


on lJovemter 4t.h, 11e first call ed on Loclc7ood o.nd made an


this sort of thing J DarroVl v.as th e man who sent Cooney


over to Fran}:lin -- Cooney who had never wo rked for Frank-


And y:e are going right throu3h this c.nd iv-ill show you ,


don't talk about those things to chance acquaintances, and


strang el~S don t t pass or er $4000 to strang ers, ei ther. Why J


it won't do at all.


lin before. How, ':Ie vvill (~ome to that after a v:hile.


him? Men don't talk 8,bout those things to strang ers, men


but Franklin vo'oul d think that somebody \vas laying a trap for


7983


onc e. SUppose he t 01 d you t 1:E. t a strang er came to him,


he could grow \vings and fly. 1.Vhy, you v.Quld scout it c.t


a sharp man like Fra.nklin, a man he didn't mow J and offered


is '.7hat it IDea.ns.


.-1;
him ';;:-4000 to commi t a c rime wi th.


with jUdgment, has got to m~tch up ~ith common sense, 1ms


got to rna tch up ivi th th e oth er thing s in th e case. That


I
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







scanned by


1


2


79811


a juror; on t:b.2.t same day ]£rs J3ain called doym at Franklin's


office and te-lked to him, that q stranger, a strccnge !!lan


3 had spoken to her. On Hovember 8th, the same day, Lock:lood


4 telephoned him from to',~n cmd made arrangements to meet him


5 the n ext day. On Hovember 9th me met Lock'.'''Ood in his 0 ffic e


6 He ~"d a 10n3 talk ryith him End tried to bri~e him. Nov em


7 b er 12th he call ed e£cwin aJ!:kLocb700d I shouse, and Lock'.':ocd


8 tol d him he wouldn't engage in t. he T:1e.t t ere About November


9 12th, he called on Kruger, and on November 18th, he tried


10 to bribe Guy Yonkin. All of those things bebveen lTove:m'ber


11


12


2nd c:nd liTovember 18th, 2.nd all 0 f tho se thing s on Larrow's
in


time, and all of those tlungs while he ~~s~Da1'row's employ,


13 '!forkins for La rro';.}' , and 1arrov{ di dn' t mo'" -,rhat he v.as do-


14 ingl 1;lhy, it is absurd, absolutely absurd, sentlemen--


15 absolut ely 8.bsurd.


16 1[0\"[, let us te.ke up some of t.he incidents as th8Y came


17 along. The Eain ma t t 81' -:,'e have passed, and Fe.in has :30ne


18 down and come into court, tl1.8 trial fi..8.S started and Eain has


19 been examine d and is see.ted in the box, not ~ret SV:01'11.


20 How, we \!ill come to the 4th df"y of lTovembel', vJhen he first


21 called on Lockwood. Ee called on Locl;:"1:IJod. He S2.ys he


22 had a cO'nversation y:ith Darrow in his office a1::out Lock:.f:)od


23 just E.. fe \7 days hefore. On 1:Tovember 4th, he had t2.D<:ed


24


25


to ])arroYf about Loc}c.,.,-ood, c.nd told him his views c~bout


On Nov(~ber ~th, he drives by


26 Locl:"\-roo] , s house out at Baldy:in Park, ",.nd he stops_ Locl:Vlol~
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was his acquaintance, Lock'.'foocl h2:d been a deputy sheriff


with him, cmd Lock,!!ood \vas 011 the jU~J. There ';:as a con


nee tion there. Th ere ','.as some thing '-:oJ::-th "thil e. So he


stops. Ee t2.E-cs ':Ii t h Lockvrood. Lockwood doeSIl't tal};(


about c.l1;/thing particularly t rn t tim.e). but 2C'.ys tnat he


','.rill be in tovrn in a day or tyro 2.nd ";11m he comes to tOY!l1


he "rill call him up. The convcrsc~tion ';:as e.bout a lot of
....


things, innoc 8nt nothing ::x;dd about '.'f:rat ]'rEmklin Yiant ed


\';i t.h him, so far c~s the evid enc e shoy/S, and it is probe,1:Jly


co rrec t that Loc k'uoo d hadn't t 11 e 1 ,:as tides. of v: ffi t ]'ranklin


--,ant ed wi th him.


•
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Ls
1


9 o'clockHe stepped in there about in the evening as he
2 I


was going by. Lockwood's testimony in tha t regard and
3


Franklin,s teetimmy absolutely coincide. rrten the court


how was 3,000. He was talking to me about that. He went


figure, four. "1 said 'there ain't no use, because you


II
up to four." And you '7ill find through it all tha t is the


1


Q Well, what further


The next incident that we have of


"Well, he came out and said could heSmith testified:


A Then hesaid there would be 4,000 in it, maybe mor e.


Frankl in after the Bain and the calling on Locbvood, the


next criminal incident is the calling on Frank Smith.


approach me or talk to me." This was the 8th of November.


"And 1 says, tWhat is it?' And he started in and he said


1 was to be drawn on the jury, and he asked me if any


inducement would make me stick, and he went on and said


1 will not read you wr-at Franklin testified, it is prac


tically the sarre that Smith testified, so letts see what


...
haven,t got enough money to buy me.'


was said? A Well, he wanted me to be drawn and try to


stay on the jury. Q And what if you did stay on the jury?


told hirr. tr-ere was no use. Q Under what condition, what


were you to do? A Well, 1 would acquit the McNamaras."


Smith says on cross-examination, after Franklin learned his


opinion, he asked h 1m to keep secret, and so far as we did


\'Work was going on.
4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 know he did keep secret; not, 1 think, by reason of any


26 care that he had for Franklin, but because he didn't want
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anybody to know that Franklin woule dare do such a thing


as th at. 'Probably that is the more reasonable explanation.


Frankl in says in regard to Smith that he told Darrow to


let him alone, he would probably ask. to get off the jury.


That is November 8th. Let us follow this man along and


see the trail he is making, and see if he could be making


tha t kind of a trail for anybody ele e except Darrow. On


the same day he has a conversation With Mrs. Bain. Bain


has gotten on the jury. Bain was sworn that day, and he


relates that conversation when she went down in his office,


she was getting nervous, Bain had been sworn in. She was


getting afraid, wOhanlike, and some man had talked to her


and she was fearful, and she went down and talked to Frank


lin, and Franklin told her not to talk to anybody. Franklin


had told her therefofore not to spend any moneYi Franklin


had told her all.. those things that a man would naturally


caution a person about under the circumstances, and she


wSnt down and Franklin told her not to talk to anybody and


not to even epeak to him when they met on the street.


Their testimony agrees along that line. That ie the same


day that he is out With Smith, taking up a part of his time.


Smith is another part of his time. The 4th with Lock~ood,


another part of his time. That same day Lockwood telephoned


in and he makes an appointment to meet him the next day,


and he meets him the next day. Franklin ,also eays that


about that time--no, it is a little later that he visited
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1 Krueger. We will take that up then a little later. 1


2 will take Krueger up here, becauB e 1 may not have it


do th3.t, it counts up pretty high. Your experience will


tell you about what the automobile would be for November


8th, running out to Covina and back, and for November 12th,


running down to Kruege~s and back again; on the 12th go~ng


out to Lockwood's and all tl'a t sort of thing. Darrow paying


tabbed. About that time, as near as 1 can figure it from


his testimony, it would be along about the 12th, however,


that be first went down and hada talk with Krueger. Kruegei


was another man he knew, all of th at on Darrow' B time; all


of that While working for Darrow; all of that on Darrow's


pay; all of that time included. And automobiles probably


paid for and all that sort of thing, because you cannot


scoot around in these automobiles where you hire them


3


4


5


6


7


8


9


10


11


12


13


14


15


16


from the rent service for two bits
i


an hour;, you cannot
\


17 Dr all this and doesn ' t know anything about it, or is'


IAR. ROGERS • Wait a moment. We don 1 t have any reply, your


Honor pleas e--
•.MR • FREDF.RICKS Just aay what you w CD t to and don't take


up my time with apmlogiea. Go ahead. What is it? 1 don't


18


19


20


21


22


somebody elae? Tut, tut.


23 wen t you to take up my t irne. It ian I t pfair for you.'


24 MR. ROGERS· Your Honor please, 1 deBire to call attention


25 to the fac_t__that counael has _said a11._ the the Darrow was------- '-


26 paying these automobiJ e bills. 1t~g.E3. not so. Darrow did


------- --------
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1 not pay~~_~_~~~tomobilebills.


2 automobile bills.---------_._-----_.


•
3 MR. FREDERICKS Of course.
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Mr. Fr ankl in paid his own


4 'MR. ROGERS. What he did was done for the defense and not


5 f or !l1r. narrow or anybody ela e •


6 MR. FREDERICKS. All right, 1 don't mean--


7 MR. ROGERS. 1 will just take a little time right here to


8 say 1 want to be courteous and br ief as 1 can and counsel


9 ought not to interrupt.


10 MR. FREDERICKS· 1 thdnght you were through. What is the


11 difference between DarroW' paying Franklin's expenses and
bill


12 sending an automobil e" to Darrow. That is tweedle de and


13 tweedle dum. That is wha t that rre ans •


14 MR. DARROW. 1 want to take an exception , lJ'one__Qf this


15 wor k was done for ~Le.~.----------
16 m. -mEDERICKS' NoVl, tee tify some mor e.


17 MR. DARROW. It was done just as much for me as every lawyer


18 in the case J all done for the defense.


19 THE COURT· The objection and the exception will be noted,


20 MR, DARROW. 1 never saw an automo~_~_~_~.,-._~~..._:'~_~_._ev idence
------~~.-.- -~---


21


22


showe, or an automobile bill.
--....-... . ..---- ~--"----. - .~.-...-


1ffi. FREDERICKS. Oh, no, you didn't pay the bills. You did


23 pay the bills due Franklin two months after he was arrested


24 in December, something over a thousand dollars for expenses


25 and services.


26 MR. DARROW. Did 11
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1 MR. FREDERICKS· You say yeu did.


2 MR • DARROW· I did not.


31m, FREDERICKS. Then let ua talk about Krueger, Krueger


4 livea at the Palma,


5


6


7


8


9
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not ':last e a.ny moneJ on Kro.g or, because that v.as
:s at


,7,oocl gamble t.hat Kruger ','!Quld not ,r;t\throu,gh.


3 Eu t he was there, his 112.Tfle ·i1O.S on the Ii st, 2nd if 11e caul d


4 get throngh , ,"/hy, so much to the eood -- so much to th·a


5c: ood. Ee '.'foul d have been a ,g 00 d one for th 81i.1 if 11 e had


6 gone thl'OUgl1.; no doubt in the world of th?..t. So he ·::;oes


7 down c'.nd tries to ,set KTI1,ger, tut, Jn2,rk you this, lie does


8 not ,sive Kru,g er any money.


9 I \70ul d like these in terruptions stopped.


10 TEE courrr: There are no int erruptions.


11 ?[R J?RT:DERI C.KS : I can 11 car c ouns el talking.


12 ?DGEPS: You have .?oot me beat, beCcmse I could not.


13 !'ll T.ARHOVf: I object to t~~ statement, your Eonor. The


14 evidenc e is that Fr Krrtg er offered to --


15 IrR FHEDERICKS: I am soing to cover all that. I just starte


16 on t ffit.


17 2bont t ret.


Oh, I vd.ll t ell the t estirJony, don 't ,";0 rry


18 J'~H IARROi.J: Yle have a right to correc t you if you do not.


19 ER FPJillERICIGS: Yes, but do not interrrtpt me until you


20 see that I am not beinZ fair.


21 'Tiley did not c;ive Kr1J"~ er any man e.f. I do not ~are about


22 t he offer an d the talk em d all that sort of thing. That


23 does not count. yon cc.n go up c,.nd talk about "·':hat you are


24 ~oin.~ to do, E,nd I ':fill 'jive you so c.nd so, and wouldn't


25 you like t a have it, "O.nd all that f:lort a f thins, but I


26 ',"fonder ""hat "foul d he.va happened if old Krug er '."[ould have
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HOVi; ':: e com e to the conve11 sati on ',':i th Lockwood on th e


9th, do~n in his office, that Darrow was not interested


in. This man \":ho ','{e.s mcJdng hi s living, 2.nd Da1'rov: '.'.as his


pay-ms.ster, 8.nd 1)arrovr \'fas giving him his money, and the


money YBS coming out throush Larrow, end possibly Darrow


vms he.vin:s t.o account to somebody -- I don't knO\'{ -- for


hi s expendi tures; thi s man, Y,ho was gat tin,:s his money from


Darrow sits doytrl in his office, 8.nd he spends qnite a


',"rhil e te.l:tdng to LOGk\':ood. I do not need to ,g 0 over that


would hove sc.id, well I left my check-book aft home. That


'0ii 11 be all right, Krug er, we will fix t hat up all right •


The next time I am dOViTI \7e will fix t hat up; there '0,'1.11 be


no tronble about t lEt. t. That I figure is about th e dialo


gue tha t \'fould have oc curred. But Krug er sc.ys, no, I don't


':G.nt it now, I don't Y.re.nt it now. Pn.d he do es not g et it,


2nd ,,:ould not havesogten it, if he bad said he -,:ranted it,


not a be2.n of it, bece.us e they kn err it was too risky;


they knevr tIat Kruger could not pass the District Attorne,f's


examine.tion. They Imevr t. 'bat the Di'strict Attorney vrould


have· wasted 8. pOl remptoI"j" ort; him if necessary. But


still, they took c. chance. Kruger \'.as pretty safe, and


they ~~re not riskil~ much. They would set him if thW


could, and if they could it Yrould be just so muc 11 velvet.


All 0 f tillS, &11d Dar1'ovr not know e.nything about it!


Tut-tnt.


1


2


3


4


5


6


7


8


9
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26


sald: sure, give me $500 of that now.
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I suppo se Fran.J<::lin
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remember tl-at tr.e testinony of Lockaood and the testimony


of Franklin on the st2vlld, absolute:Iy coincide, word for


1


2


3


testimony ':lit h you unless you ask for it. But you vfill


4 word, almost nothi~5 left out from one that yms left out


5 from another; just a little bit, just a few little ~~rds


George Locl\.vfOod, I vronder


But the 8eneral substance is6 that. do not 2..1'!1onnt to mnch.


7 the sC;.:me.


8 Lockwood; George Lockwood.


9 if you were tempted that da.y. You are an old man, George


10 Loclc\....ood, and you have not laid up'much; a Ii ttle; sot a


11 little fann. But, George Lockwood, I \Vom er if you were


12 tempted that day. You tolJd him you ~'\"Onldthink it over.


13


14


Ah, gentlemen, th ere is nothing '.-[rong about. the r.~an who is


tempted, but it is a glorions thing to the man '"!In goes


15 and fights it ont v.ri:th. his o','m soul and comes out and SC;.ys:


16' I ',;ron't; I am going to be honest; I don't '{ant it; I


Darro\'!' s hired T:l2•.l1 '&.eain, c ames to him in an automobile


not, Y:hether Lock{[ood really felt inclined to do this


damnable thing or not, but certain it is '.'rhen George


Lockvoo d cC.me to think it over, iO:nd Franklin came to him


This testimony does notI don't lmo";r.....
J. lo •take


the n 8',ct day, ...·fhic h \vas th e 12th, c:.gain 011 Iarrow's time,


on til e 12th, ;:..nd Lock·;rood scvys: no, I vfon' t do it; I won It


sho\'[, as I remember it, ':bet her Loc kNO od ':ras tempt ed or


Vfon't17


18


19


20


21


22


23


24


25 GO it. Dismisses the snbject. But Fran}clin lEaves it Ylith


26 a little string to it. l,~ell, he S2.yS, Geor,ge, if you ever
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1 chan;ge your mind, let me knO\'f. i~'ell, let me tell you som~


2 thin:~, gentlemen. It is the honesty cmd the inte~5rity


3 [5f George Lock:rQod, P..s you -·.'rill see in viewim; this tes


4 timony, thE~t blew up the :,'icHamara case; the honesty and


5 the integri ty, 3,S you will see in vievring this testimony,


6 of Georg e Loc kwood, t hC'.t mad e the mark. I claim no astut e


7 ness, I claim no greater ability than the ordinal"J man.


8 I am not 8.ble t.o sec behind men's eyeballs and know Y:hat


9 the'J are thinking about. George Lockwood came, as he


10 says, 2,nd told me 'Nha t Frarudin '.7as doing. I then kne'.v, 8.S


11 his t es timony shoY!s that, 8i t til1..g doy,rn t bere on th e jury,


12 ':IC'.s old Bob 13ain tousht, sold and tied against us. \'fhen did


13 Lock,700d come. Ee does not remember exactly. But he


14 says 2. few days after SUnday, and Sunday 'tlas the 12th.
how


15 Unl ess yon ':ri sh me to shoy! you ,the test imony of Lockwo 0 d


16 ' and' Franklin agree in this matter, I will not take the


17 time to :'8£'o.d • J.
l v. But on :hc 12th, this is the day the. t


18 Locl~vood turned Franklin's offer dovm.


19


20


21


22


23


24


25


26
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And in two or three days--let's see, possibly Tuesday-


Lockwood comes to the District Attorney's office and


tells him.


All this time the fight is going on down in court.


All this time jury panel after jury panel is being issued.


All this time the big jury wheel is turning and the clerk


can go out and go in, and the names of the jurors are being


drawn, and they are being suw~oned allover the county.


",he lawyers sitting there, sweating, working, endeagoring


to g at a jury, all this time and all of these days, and


11 planted back there all this tirre is Bob Bain. And then


12 tockwood comes and tells the story, tells the story about


13 the other man thct Frankl in says is on the jury who will be


14 with hinl, the other man whom he knows and knows better than


15 he knows Fr~lin, and the only one he knew was '0 •.c.·am.


16 That \V2.S probably from his testimony' about the 14th-- the


17 12th was Sunday, Monday the 13th and Tuesday would be the


18 14th.· It might from his testimony have been the 15th, becau


19 he says, "Early in the week," and Wednesday might be conside


20 ed to be early in the week, as it is the middle of the


21 week.


22 ~!07f, gentlemen, think over the situation. Think what


23 we were up against -when Lockwood came and told that story.


24 Every day the Wheel was turning. Every day when we would


25 corne an d sit and look th?t jury over perhaps our eyes would


26 light on Bob Bain. And what to do? What to do? Every day
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1 the attorneys were examining the jurors, every day they


2 were working over the case. Lockwood says when he told


3 his story the District Attorney told him to go back home and


4 wait. And all that week, possibly, as the record shows


5 here, every day the wheel was turning and we were l-::oking


6 to see whether Locbvood's name would come out. In a day


7 or two morethe wheel would be turned and we wouJd look


8 to see. Whom could you tell? Where could you go for


9 advbe? Whom could you trust? Remember the Distr ict Attor


10 ney knew at that time, as this evidence shows, of all these


11 other things that 1 have narrated to you. Whom could you


12


13


trust?


honest?


Could you say tha t your own official farr.ily was


Could you say tha t they, some one of them, had not


14 fallen ox would not gossip?


15 And still the wheel turns, and still Franklin works, and


16 on "the 18th, which was 4 days probably after Lockwood canle


17 to me, we find Franklin again, this time by the testimony of


18 Yonkin, the iyoung man do~m on Broadw~y, still at the same


19 01 d game. Tl:.ese things are all plain now. We are looking


20 now at this thing with the lid off. All we could know then


21 w ~s that if this man Fr ankl in had br ibed Bain, and waB try in


22 to bribe Lockwood, that there must be others, there might


23 be more of them on. there that we didn't know anythingabout.


24 All we could do would be to imar:ine, all Vie could do would


25 be to guess, alJ we could do would be to think that Frahain


26 was act ive right along. And he was, as the evidence shows
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--down trying to get another one, and so on the 18th


Yonkin says he tried him.


It is just about two weeks, according to the record,


from the time when Lockwood first revealed this matter to


the District Attorney, that Franklin was actually caught.


He was caught on the 28th J which was Tuesday, and


probably Tuesday the 14th was the day that Lockwood first


8 revealed the matter. For two weeks then almost--because


9


10
his nanle came out on the 25th... ,.we v;ere waiting for Lock


ivood'8 name to come out, to see what Franklin would do,


11 to see what move he would make. There we had--we knew that


12 l,ockwood would tell us--l say "we"--l. New, gentlemen,


13 is it : reasonable to suppose that inall that time, with


14 all that work going on, this defendant didn't know what


15 was be ing done? Certainly not. You don't wish me to read


16' you the testimony of Yonkin. You remember it. You don't


17 wish me to read you the testimony of Smith. You remember


18 it. The testimony of Underwood, of course, is gone for


19 ever.


20 Now, 1 am going to come up briefly to the scenes of the


21 week before Thanksgiving and the week when these men plead


22 gUil ty. Mr. Darrow tells you that he had given up this


23 case. 1 am going to show you by this testimony that that


24 is not true, and 1 wish you to remember that the deductions


25 that 1 shall draw here are the dedudtions from the testimony


26 that is given. 1 will show you by the testimony itself, not
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1 from any testimony of mine, that when Davis said on \'7ednesda


2 before Thanksgiving that 1 had agreed to a bargain, I will


3 show you by the testimony i teelf that that is not true.


4 By their own testimony and their own acts. I have never


5 yet and don't think 1 ever will take the position of Witness


6 and attorney in a case, unless 1 should be the defendm t


7 myself, but it is not necessary that 1 dould testify to


8 you as to what these facts were, and there debar myself from


9 arguing the case or participating in it further. It is not


10 necessary, because 1 can show you by the testimony of Davis


11 arid Steffens and others that has been introduced here, tha t


12 tlll~re was not any thought of letting J J McNamara, the head


13 of the great big union, plead gUilty, until Thanksgiving day


14 and 1 \'1i1l show you that jU13t as plainly as day.


15 Now, I am going to take up the events of that period and


16 1 am go ing to go over it step by step. Let me give you one


17 1ittle idea to start with. On Sunday, when they say--


18 when parrow says he had given up we find him sending the


19 night before, sending Cooney over to Franklin to get some


20 hostile jurors out of the way. We find how many crimes


21 commi tted on that Sunday? One by Franklin when he went


22 down and tried to get Krueger. Another by Franklin when he


23 went out and tried·to get Lockwood. Tcro. Another by


24 Cooney when he tried toget Elliott, and warn Elliott.


25 Another one when they tr~ed to warn Sackett, and another


26 one when they tried to warn Dolly. That is five that 1 can







scanned by


7998
1 think of right off hand.


2 ~+ow, then, gentlemen, on Sunday that is what was going


3 on. Does that look much 1 ike giving up the case? Now, 1


4 will tell you just what that situation was, and then take


5 a recess and I will show it to you from the testimony.


6 That si tuat ion was this, and remember 1 am telling it


7 to you from the testimony, for 1 would not pretend to stand


8 here and testify myself without giving counsel an oppor-


.9 tunity to cross-examine me. 1 will show you from this testi


10 rr;ony that it is true that on. Monday Lincoln Steffens tr ie d


11 tostart something to get us to let go of J J McNamara and


12 accept a plea of gUil ty from J B, That he started on


13 Monday from Steffens. I will show you of Steffens tha t


14 day coming to me, on Tuesday, and was turned down, and that


15 he got a reply back.at that time the same as he always got,


16 "There are cases against two men; tNO men must plead


17 gUilty.1t 1 w ill show you that they tried to g3t Chandler


18 to corre to me. T1:ere \'l3.S no cOlluni ttee meeting in this


19 matter, 1 w ill show you, until Wednesday, the night before


20 Thanksgiving, the day after Franklin had been caught, and


21 1 will show you by this teBtimon~T that they tried to ge:'t


22 Chandler to corne to me to persuade me to let J J McNamara


23 go. I \Vill show you by this testimony that their one idea


24 in' this whole mat ter ',I[ as to s ave the curse from union


25 lator and to save J J McNamara, not because he was J J


26 McNamara, but because he 'N as the secretary, and treasurer of
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the great International Iron Workers Union. That i6 wtat


they were trying to do. That is all Lincoln Steffens, wi th


his sloppy palaver was ~trying to inject into me in this


roundabout way. They wanted me to take this one man, this


pawn, this fellow, thio hired man, this fellow Br ice,


the br other, the actual dynamiter and pu nieh him, and then


say, Oh, Labor Unions had nothing to do With it. He is


some cr~y fellow, he is some crazy fanatic that got mad and


he wanted to do tha t for the purpos e of saving J J McNamara


and helping of the unions.
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1 They wanted to do it to keep the curse off of 18.bor unionism,


2 as they called it. I say the blessinc:; for labor unionj.sm


3 if there has ever come to labor unionism since the begi~


4 ning of time any 'blessing, it is this 1Jlessin~ of exposure,


5 I don't know what it is, but according to their view at


6 the.t tim e that is ':r rat th Ey ';,ant ed to do. They "tranted to


7 do that, and they tried it 011 me, and th ey got tla t answer


8 back. Vhy, r;entlemen\, I haven't the slif?,htest doubt


9 in the '.'forld that that 'would have been a splendid thing


10 for tho.11 to have tried at any stage in the proceedings.


11 I don't knOY: Yfhether t1.1.ey had gotten an intimation that


12 BOb :Bain was not Going to stay put or not. I don't knOY;"


13 vrhether they fee.red t11ey were not going to make jury-brib


14 ins stick or not. They had tried several, 811c.t th e;{ had


15 not mc.de much hEe.dway. 'l'hey had .one, got :Bob :Bain on and


16 maybe they ~ot a hint that Bob was not going to stick by


17 it, be that as it may. That \'foul d have been a good t bing


18 for them an d they \·,oulci have been Yli.llinS to do it to


19 let j.J. go and let j.B. plead guilty, and let J.j. ~o,


20 f.nd let the '·,hole proposition go, and catch this mtRsley


21 lit tIe dymt!ni t er. That is ':fha t I ','fill sho'll they Vlere t I".)ring


22 to do, ;;.nd they thol"J(~ht !)erhe.ps the'.f could me.ke it stick.


23 It mi3ht 'be there ':..ere some mushy peo}Jle dovm to'.m who


24 thonght th2.t "!ould be a '300<1 job. R8!!l82TIber, tJ1.at it \'IE;.S


25 their p~oposition;not mine.


26
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1 Steffens says he ':rent to lif.[eYfc~r Lissner ll::onday, 2.nd on


2 Monday this typewritten thil1.c1 tl"Et has teen shown you ,,,as


3 written out, before they had weI' sent cmylJody to me to


4 let J". B. plEad 3uilty and let all the rest off. That. vras


5 their proposition from the beginnin,g. . ....


6 And th EV di d :.m.nk t.ha t th e.f c oul d put tIEt t.hroug 11,


7 pl'obably. I think this felldv: Steffens is so unable to


8 carry correct information t.hat he probably peddled back


9 to tIl em t he idea that thajr, could be don e. On VTednegday


10 :Davi s se.ys he talked to me in a j oshins vray, or I talked


11 to him in a be.nterin3 ·:.'ay about. this case. Ee hc1.d never


12 hEard of it. Well t now, if Davi s had not 11 EP..rd of this


13 important thil'\~ eoing on, Davis .....:as not very close to the


14 inside and did not know a great deal about 0hat Darrow ~as


15 doine. Eut on Wednesday I told it to Lavis, and he did not


16 think I '.'.as serious eno'!J.8h in the matter to report it e.t


17 all un til Thursd8.y, when they had sent for Older. If t.here


18 is any doubt 2..bont these dates, I Y/2.nt to ";0 l'isht to the


19 record for them, because they are impo:.:-tant. They had ~. ent


20 Cv telegre.Jn. on Teusday, the 2211d for Fremont Older


21 toe Q'11e down here, 2.nd t2vlk it over. 'JE-l}: "[hat over?


22 J.~ot to t8.1~( over the proposi ti on of J".J" .}TcHamara e.nd J".J;.


23 pleacting~uil ty. Th8. t .....:as not it, because on ThnrsdevY, it


24 fell on them for t he first time by ])avi s' t.estimony, as


25 he SeWS, 2.nd by De.vis' stat.e:';1ent a.fter Older '.'P.s;:<lere, that


26 I ';f1.S going to d eYil2..nd both of t hem. So '·:11m Older '::as sent
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1 for, when Gompers '"as sent for -- 8.nd Darrow says that


2 on t hat day, Thnrsday, the 23rd, he had already before


3 he talked to Davis, had already sent to GOTt1pers or sent


4 a In,m out so that VmEll Older and GOT11pers VIe re sent for,


5 tree idea tIE t YlaS being -,',orked on then VIaS simply acc ept-


6 ing a plea against J.B., and letting J.J. ~o, up to Thurs-


Tho. tis ',':ha t these men '(Jere broug ht h ere for, to


8 see whether the'J ',,'QuId stand for t IE-t.Of course, the pro


9 secntion di d not know anything abolJt Y! hat they \'18re doing.


10 But \'re get it in the testimony now.


11 So, starting there, and ~hen they sent for GomperS,and


12 lJocJ.<:els aftervrards responded -- and, by the way, has not


13 been 11 ere; you bave not h EE'.rd his testimony in I' egaI'd t.o


14 t.h e r1E~ t tel', bnt from others it appears the.t he di d get


15 here· 130m etime aft er':rards v.11En these :r.en 'iTere sent for


16


17


therf~ ':.as no pro!)osition under consideration at all, except


the on e proposi tion of getting J.J. :rXclTamarc~ off at the


18 S2.Cl~i-~ice of J .:B. That is the l)rOposition. "


19 Ft1 LARROYI: I Vlant to correct that. lJockels Y:as 'aired to


20 first.


21 HR :EREDERICKS: All right. It don't make art" difference.


22 Tl'..a.t is not ".hat I se.id. You say YOlls:oent to Gompers before


23 Thursday to send 2. l';epresentat ive here.


24 2TR FORD: Ee.r-rinston ~':ired Gompers.


25 llR FREDFRI CKS :


26 representa tive.


/


Well, I don't care./Hocl: els came as their


I don't :eare ':IhEn lJockels ca~J.e.







scanned by


800d
·1 HH DARHO\'!: He was not ·.·,'ired to by me.


2 IiR FREDERICKS: That is what you said. Eliminate Nocke1s.


3 I don,t care anY'~hins abont it. V,Ihen you sent to Gompers


4 to send a representative here. r~Phat was before Thursa.dy,


5 before Davis told thEm tmt theJ could not put that propo


6 sition through, so 2,11 of their,:athering of their clans,


7 if they gathered any, were ·~~athered with the idea: should


8 the;- throw.r.B. to th-e --rolves, as they ca.ll it, to get


9 .r.J. off, and save the curse fram union labor?


10 ss t.he l)rOposition.


Nov! that,


11 If th e court \7ill take 2. rec ess now, I ':'Iill take up


12 a.noth er sUb,j ec t.


13 TEE COURT: Bearing in mind t 1113 usual admonition, ? entl emen


14
of the jury, ....:e ':rill take 2. rec ess for 15 minut es.


15


16


17


18


19


20


21


22


23


24


25


26
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2 I.eR FREDERICKS: Ho\'!, ,1 entlemen, I am going to take these


3 negotiations, so-called -- and I say "so-called" advisedly,


4 too -- You knOVI I7hat Davi s sai d ".'/hen I talked to him a.bout


5 it on Wednesday in 2. ba.l1teri!~g way -- I am ,<?:oing to take


6 them up until Saturday nL:';ht, and I am going to 1 Eave them


7 and t2.ke up the Lock."food bribery, and then take them up


8 again after that.


9 Hov!, 1 ct us ime<~in e '.'I1a t \vas the s i tua tion '-.'1 th th e d e-


10 fense in regard to the Lockwood incident during the Y,reek


11 that Fremont Older -:as here, say. Franklin had had his talk


12 wi th Locb'fOOd. LockYrood had apparen tly consid ered th e mat-


13 tel', 8.nd he had gone out to see LoclnTroo d on Sunday, th e 12th,


14 and Lockwood h8.d turn ed it doym; so that '::hil e th ere \"rc..s


15 a string left on it, Enough to :make Franklin come and 'see


16 him ,,:ge.in on the pr01Josition, Lock;roo:1 had tUTI1ed it dovm


17 to Pranklin. Of course, you must assn.me that Franklin had


18 an idea that he could come &{~cdn to Lockwood if his name


19 ever came out of the box. It had beens'1in.~ing in there for


20 a Ions time. So that "Jas the situ2.+'ion vrith regal'd to


21 Loc10.-:ood eluring this \-reek tho. tOld e1' was here. And remember


22 that on ThursdB.y 'c.he,i liRd gathered their clans, or older


23 if you can c2.11 him·e. clan: -- .....rith the idea of :3etting
(


24 :r .:B.Jfc1Ta:':'lc~rc~ off on 2~ plee. of~uilty, and letting :r.:r.


25'"';0 scot free. And re!.'1cT'1ber they found out then that that


26 conld not be done; that the District AttoI'l1C'J '.-[ould not
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1 stand for it. lTovr, they "say that just as soon as they


2 found out that the District Attorney y.ould not sta.nd for
.,.


3 it, why, they said, "011, \"rell, then, let's throwJ.JB.


4 to t.he wolves. II Gent18men, there ',",as 2.S much differenc e


5 between J.J. }{cNamara pI Eadingguilty 2.nd J .B.1EcHamara


6 plEading guilty in the fis;ht tmt th~ were making, the


7 fight that was beinS financed by the American Federation of


8 abor to th e tun e of $200, 000 that you have already h mrd


9 bout t here vas just 2_S much differenc e between one of


10 those men pI mding gUilty and both 0 f them pleading guilty


11 as th ere wC'.s between Eeavon and barth. The idea 0 f :;;aying,


12 "Well, if we can't get one, we ,,-rill throvr the oth er one in II ,


13 is preposterous and absurd, because the throwing in of the


14 other one meant th e throwing in of union 1 abor -- that i:m


15:rhat it meant -- and that is ':'1ha t they Y10ul d not do.


16


17


18


19


20


21


22


23


24


25


26
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leI And when they say to you that on Saturday or Sunday they


2 had any idea of letting J Jgo 1 say to you that is not


3 true and that is not borne out by the test imony or by human


4 exper ience.


5 Now, remember that they had always gotten one statement


6 back from the District Attorney from the beginning to the


7 end; there never was any change, there never could have be n


8 any change. Remember that they had tr ied to get this one


9 man off, this man J J off scot free. No man puts all his


10 apples in one basket. Clarence Darrow did not put all


11 his bait on one hook. Even from their own te,3 timony, that


12 on Sun day they had agr eed to come up and let J J go,


13 even from their own testimony they were only going to let


14 him go on a condition, and that condition was one that


15 they knew nothing about the fulfi~lment of until ~e


16' jUdge had been eeen on Friday aftorThanksgiving, for


17 they said~-Davis said, and said that flatly, that if the


18- judge would not consent to take m'l recommerldation that they


19 would go on and try the case. There was the name of


20 Lockwood tha t came out of that box on saturday. Lockwoai


21 that they knew about; Lockwood that Franklin had talked


22 to and reported to Darrow about i tockwood that Franklin


23 believed s till that he could get, and Lockwood that


24 Franklin went out to see on Sunday, and then LockHood,


25 under the instructiona, as he says, of the District


26 At torney, took him on and Ie t him th ink that he could be
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br ibed •


!JOW, wha t are they go ing to do '7 They have. been trying


here from the 11th or 12th of October until the 25th of


November to g et a jury. They had gotten one man on there,


Bob~ Bain, but one man doel3 not wanrtt to s~and out alone


on a proposition of that kind, maybe, and it is better to


have two or three, and they wanted to get another one, and


they felt that they could get Lockwood, perhaps. At least,


Franklin went out on Sunday and saw him and found out that


he could get him. NO'IiT, the train was mc)ving. IJockwood was


going. The opportunity was passing and what shall we do?


What shall Darrow do? Shall we go on and complete the


arrangement with Lockwood, or shall we let Lockwood go and


'bke a chance on being able to pull througb the negotiations


that he Bays he had already pending? Or shall we make


certain of both? Shall we not risk either, rather, by


taking a chance of $500, and. that is all that they took a


chance to lose on Lockwood, only $500; and it was not


Darrow's money, either. Shall they take a chance?


It was not his own per sonal money. Shall we tak e a chance


~ $500 on Lockwood, who is going into th~ box, and thus


make conviction absolutely impossible, or shall they £t


the opportunity go? It was passing; it was passing; it


would be too late on Tuesday. Lockwood would report up her


on Tuesday. If nothing wae done Vi ith hirnr-and he was a


fine specimen for them if they could have· landed him, a
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1 man who was said to be a friend of the District Attorney,


2 a man of good repute, a man who looked good, a man who


3 would pal:38 the District Attorney's examinat ion all right;


4 a man who would not be qUibbled about; a prize. Shall


5 they pass it up or shall they take a chance?


6


7
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1 Shall thEY pass it up or shall they risk $500 on it?


2 We don,t have but one-stril~ to our ~ow in this life.


3 We try to e et throngh one yay, we try to get through another


4 way. We try to a,et through another, ~perhaps, and out of the


5 multitude of our tryings, ~e will find some yay, and so,


6 yi th Darrow in this case. He didn tt base (Nerything on


7 one TIe.l1. Fe didn't base everything on one throw. I say


8 to you that i',his evidenc e sho'::s that he he.d another' man


9 out trying to bribe jurors 'besides Franklin t.hat Franklin


10 didn't Imowanything about. Frank Fowler. That is vhat


11 this evid~nce sho*s just as plain as day. He said he didn't


12 know Frank FOv',;ler, a,nd yet 11 e admi ts that Frank Fovrl e1'


13 helped him get t.his jury. Strange! Strane e! Strang e!


14 Isn't. it. strange? Shmys the conn,ection between Dar:cow and


15 Frank Fowler. It don't eo very far. It don't go very far,


16 perhaps, but it goes fcn~ enou,gh to show you "t.rot Darrow had


17 other hooks out; had ot her lines out; had devious vays,


18 and nedidn't trust it 2.11 to one pitch of a coin. .Just


19 remember this idee., that the opporttU1i.ty to dra',v this man


20 LockyrooQ on the jury \'/as passil1..?, just 2.S the hands 'of the


21 clock '.'ferc :lU'ned; just like ta,king 2, tr2.in. You cannot


22 ,,'.o.]:e up yO'nr !:'lind ·,:i.leth 8:r.' you':ant to'iO to another to','ffi


23 or ':rhether you. don't, t'llt the trcdns go tod2~Y. ','fithout


24 making 11.p you?' mind on it, you have :sot t.o~et the train


25 t1:1at goes. So it W2.S ',-,'i th Locl\."'\:rood. He ',-,as coming int.o


26 court.. He ....vas goim; into con::''\.:, prob2J:Jly, so ::2.r 2.S they
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1 knew he vIas J:;oing on the jury, and they ha d talked to him.


2 Franklin had ta.lk ed to him. \~hat v...as going to r.;e th e ef-


3 fec t of that? Either they must get him, cmd nature,lly ,~et


4 him 8.nO keep him close to th Em or he mir.;ht be 2.n awful


5 dang er011S man 011 tha t ,j ury if 11 e ,zo t on t. rel'e. He miGht


6 talk. He might -·;r11en he Ca."TI8 to teJ::e his exe..mination on


7 t.r..E~t jury, he '>vas going to have to take it 'becauee he vrc~s


8 qming up here on Tuesd~y and sure as there


9 on Tuesda.y that !'le.. n Locbvood \~,'ould have to


l. ..
was Eo SUIy'l Sl11g


be eX2Jnin ed by


10 both sides 2.no. the court as to hi s qualifica tiOllS.


11 SUppose nov!, '.-:h Ell Lockwood cc;.me to take the st2.. nd £md he


12 had been app ~8.ched by Franklin, Franklin knew' it. Frank


13 lin told it to Dar:cow. He turned him COvin. lIoy!, then,


14 whatsort of c. situation' a1'e you in? 1:.1bla.t sort 0 f 2.. si t.ua-


15 tiOl1 is t.he defense in vrith this mcn1 Lock",lood coming in


16 t.hat f.·ituation into tha.t jUly? Why, gentlc:!Y:en, it meant


17 taldn~ CLn £" v:ful c hanc to, a c ~lcd1C E: til at no Tlcm ":.Quld te..ke if


18 he could better it or change it. Something must be done


19 'lnth Loc~~ood. Fe must eithe~ be gotten one ~a.y or another,


20 and so Fr8.!lklin c;oes out. to see him 2_\r,ain on Sunde.y. Frank-


21 lin '::ent to see Kruger on Sunday 2,lso. Lock':iood's Y18.me


22 came out of the box Baturdf..y. The defendant says at01Jt


23 11 0 t cloc k. I don t·t l'err, em'tJ er , ~~t assume t.l"k'1.t is correc t.


24 You :'cmcmber that th e r eco rel 8110\'ts that on t.he. day befo re


25 that, Fridc.y, c, pc-unel h&.d been drav/11 of 40 or 50 men,


26 c_nd you re~.er~ber t.hat the testiFony sho';is that it \"'2.. S
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1 Franklin's 1Jnsin ess to go au t 2.n d hunt up tho se v;11en


2 t h (3 pa!lel yras dravm 2.nd repo!'t on them and r q:ort on those


3 ':;ho he,d not 2.lree.dy 'been reported on and so forth.


4 That penel c1ra,,:n on Fride.y, it is fed:".' to c~ssume, was keop


5 ing Franldin out, Fri (·ay 2,no. Saturday, and it· is fai r to


6 assume he '..:as out -{Ql~king on tmt Priday and Saturday,


7 and that is ,..thy he c1 idn 't ,,:,;et t hCf. Sa turde.y panel nnt il


Ira'..!, let me tell you--
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nw 13


14


MR. DARROW. Just excuse me, I think you are surely mis


taken when yousaid a panel was dr awn on Fr iday and saturday.


MR. FR EDER I CKS • I am sur e 0 fit , abe 01ute ly sur e 0 fit •


I can find it here.


MR • DARROW· Why, it couldn't be.


MR. FREDERICKS' Why, aure. 1 don, t care a great deal


about it one way or the otter.


MR. DARROW. 1t could no t have been dr awn.


MR' FREDERICKS' Le t Ford look it up and we wi 11 pass it
~


until he finds it. 1 don,t care a great deal about it, but


the point is this: Mr. Darrow, if he had given up thia


fight, Why let all these expenses go on on Sunday?


He says there was nothing else to do--he had to do it.


Somebody might hear about it and it would spoil it--some-


So you see at that time there was always something


contingent, something that might ~appen which would make it


necessary that' the case would probably have to be tr ied,


or a possibility that it would have to be tried.


NOw, then, on saturday night, Saturday night at the


Alexandria Hotel, Darrow ha~ the list, and he says it was


15


16 '


17


18


19


20


21


22


th ing might come out.


tr ied •


And 60 the case might have to be


23 marked. Darrow himself admits it was marked. A list of


24 jurore marked--marked by whom? Marked why? Why was


25 the trouble taken to go through that list--and gentlemen


26 you must remember that there was a list of 1700 names, a
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1 great big book--you have seen the report book here. 1 don't


2 know whether it was introduced in evidence or not, but


3 you have aeen the report book here, a great big book, and


4 it would take some time to go through that list and mark it.


5 If nothing was go ing to be done any:£ur ther, why not have


6 taken the list and stuck it in your pocket, and said when


7 Franklin came in that night, "Oh, well, 1 have looked it


8 over--it is all right--it is pretty good. D:m 1 t bother


9 about it, don't bother--take it easy tomorrow. We ~ave


10 other work to dO--'\;,e are '"Very busy, we have other names


11 an yhow."


12 Oh, no. The very opposite of that course is pursued.


13 Some new activity is taken up that was never ctaken up


14 before. T~is man Cooney, Dar r 01t 's man, who never before


15 had be en sent to Frankl in, is fomd by :- ." Darrow


16 and Darrow says to Cooney, "Go and report to Franklin


17 and get someone else"--Fitzpatrick, 1 believe-- tl to go with


18 you and help him out. He has some work to do."


19 MR. ROGERS. Let us settle up tl:.is matter about tha t venire


20 propos it ion. I am going by the nwnbers. Number 11 which


21 is the venire returnable on the 28th, the one upon which


22 Lockwood's na:re appears, was drawn on the 25th. The next


23


24


25


26


preceding _venire, marked here Number 10, was -::dra,"'n on the


22nd.


MR. FRFDffiICKS· Well, my memory ia that a jury wasl-drawn


on Friday, but if 1 am not correct on th~t, forget it.
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Darl'ow, as Cooney swears, to get some hostile jurare out


of the w·ay. That is Cooney's testimony absolutely--let


us have no question about it. If there i8 any question


abr'ut it 1 will read it. Cooney says Darrow told him to go


and report to Franklin, that th ere weTe some jurors there


that were hoatile, and he told him to go Saturday night,


the testimony shows that they went and reported to Franklin


1 understand--l say, forget it if 1 am not correct, and it


ap~ars not to be correct; at least, you are the judges of


their testimony, and 1 do not care to contend for it in the


flce of what counsel says--let Mr. Ford look further.


NOW, then, Cooney is Darrow's own man, working on hie


end, the Harrington end, not a~tached to Franklin's end, but


Cooney is sent by narrow to help Franklin out. Some heavy


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


and especially hard work to do, eh? Cooney is sent by


16 ' and Franklin gave them a list of what to do on Sunday.
17


18


19


20


21


22


There you get Darrow's close relation, close confidential


relation with Franklin--talking about the jury list, getting


all of those things together, sending men over, ~elling


him there were men there that were hostile, to help get


them off, and you get abaolutely the close contact am


connection between Darrow and Franklin there.


~ow , then, he goes. .Does tarrow kno.... what he is going


to do? you kno',v, gentlemen, it io not a nice thing to do


23


24


25 that sort of a thing. It io not a lawful thing to do that


26 sort of a thing--go out and try to prevent a n:an getting on
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the jury, and to go out and call him up on the telephone, i


you have heard he is going to be hostile, and tell him to


~t out of the way. Nobody wanted to get 0 ntha t jury, it is


reasonable to suppose. It was going to take a long time,


it was go ing to take a long time to keep people away from


their work J to keep people away from the ir bua iness. Do


you suppose that Darrow wasn't taking a big chance in doing


that wrongful act on Sunday?
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1 There Co oney testifies to his beine diredtly sent to get


2 some hostile men off tD...2.t jury, to get them away, a.nd the


3 fE.c t.8 1~ar it out, be2.r it out c.tsolut ely, sho'.'! that he did


4 do it, show that he ':rent on that Sunday -- he and Fitzpcdrick


5
to.~ether went down to Compton, ,,-rent t.o 2. telephone €!:xc~..hnse,


6 called up Itr Elliott, the banker, a..nd t.old him --Vfe .s et


7 this from the t.estimony of Elliott, tile banker, -- told


8 him t.he.t h(~ Yfas c;oing to be called. on the jury and if he


9 di d not vrcUlt to serve to get out 0 f the ',ay. But they v;ent


10 over cmd eli d the same '.'.i th Sackett, 2.11d ai cl the samo thing


11 '.vith :rolly, 8.nd &.11 these three men C2..rne herc t.o test-i-


12 fy to it. '.1Tel 1 no"!.. -, \ , then, tlRt is taking quit e a ChE'-llC e.


13 Thatis ts.J'ing quite a C1!2.11C e, if 2. C2.se is 2.11 over, to


14 send t.11c·l· s th t' . Co th" + 11 ' e C1'_ _ man ovel' ere, illS !:'an oney,. c;'.... ...2.0 n·v '.


15 been sent t.here befOl~e, to ,rorlc for Franklin. On Satu rday


16 .. '.:.. ...
nlo;ll '"', 8CCOre!lng to the testimony of 00thKrueer -- no,


17 acc 0 rding to the testimony of Franklin e.lone; B.nd this is


18 about the first time I have referred to the testisony of


19 Franklin alone __ FrEmklin ','rent dovm to Kruge:::" s to see


20
Kl~ll'Ser, I':hose name ':as on t.hat list. No'?r, on the othe:r- side


21 '.','hat \','as the District Attorney doing? He had
22


~een tlEt Loc~~ood's name had come out, too. Ee YlaS seeing
23


t':ro sides of a SC_T:'!e here, and you CEn ,,-,'ell imaginf~, fl.'om
24


this testimony, thcwt he yp~s vfonderin<; ':,'lllt in t.he '::o:r-ld
25


these fello~:{s '.':ere t.ryin~ -;-,0 do, tryin,-~ to bribe juryr:en
26 here on one side th2.t he had cotten from LOC}::':food, End the
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1 other 8i de talJdn~ to him 80 b out on e of these men pI €lading


2 .:3uilty. You can v!ell imc!.gine ttat Em ordin2~1'Y man ',I!ould


3 wond er vme. t und e1' the sun they '::ere trying to do, 2,nd


4 mi'~ht suspect, probably, that they v.'ere trying to put him


5 to sleep, sim})ly tryine to put hirrJ. t.o sleep in order that


6 they mi,ght get all the.! "ranted on the jury. But I think


7 th® better m'rl erstanding 0 fit is that t.h e.f '·.-fore simply


8 wOJrking tyro string s to t.tl eir bow. AlvTays \'"Tillin3 and d e


9 lif~hted and .r;lad to have gotten J •.F. off if J .:B. Vlould


10 not have to lose his li-fe, a,1';f8.yS {Slad to do that, and this


11 f ello'.'! St offens thinking m&~yoe it c oul d be don e. 13n t D2.r


12 row, findin~ t.hat it could not be done, and ?irding np his


13 loins again and starting into the tattle ~ith all tho vigor


14 8,nd force on SVnday. Brovl11 of th e District Attorney's of


15 fice '!feeS cC'.lled in t.hm for the first time and sent out to


16 Loch'fOcrl 's house. \,Thy, it is re2.sonal.le to suypose that


17 ,"!e snsporrted tho first thins Franklin \"foula do ":,hen he :~ot


18 th2.t list \70uld "to to breal: for LOc!\..'I:;ood. Vie did not know,


19 of c ou rse, t 11athe had anot her man or tyro on hi s string;


20 th2.t he ViC;'S going to Kruger. So 13rO\V11e tE~kes two or


21 thre 0 .det cc tives 8,nd 0; oes out Saturday nkght End Y.B, tc hos


22 L 0 c 10::0ad's house, but rranlclin~0 e s d O\'m to Kru.g e r' s c,nd


23 fines no one c_t homo. Til.on the next day is Sunday --


24 let me tell you, you CEnnot follo'.'i these sleuths. If you'


25 try t.o folloy.' ono of these v:ise fel10\,:s, you ",roul d last


26 just c-,1,)out t.h2_t long. They stel) into 2" d001\72.YC-{l/e1'Y so
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1 often and see whor-;oes by, or t.hey get into em automobile


Y01.1 could not follow Tj'rank-


3 lin. To S2.ve your life you could not follow Franklin -.-:ith-


4 out getting cau,ght i.t it, anyhow. So, on Sund2.y, Franldin


5 gets out to Lockwood's house y!ithout 2.nybody there to YRtch


6 for him, c:nd he has the c onversa tion '.-:i th Lockwo ad \"!hic 11


7 both have narre- ted l)r2..c t ica.lly the same, and he offers him


8 then a Ligg er sum. Ee had .only 0 ffered him ~~ 2000 'befo :ce.


9 Now, he offers. him ~he full amount. I suppose probably


10 (">Fr2.nklin VIE,S getting '175000, EtS he says, and all he could


11 save out 0 f that v.as FrEmklin' s. But finally he puts it.


12 At 00np to th e top notch, ~)40 ,\"rh ere he put sit Yii t 11 all of


13 them. I don't Imo\7 who ,.-!OtJlc! 'CT, et the sowing. I don' t


14


15


16


17


18


19


20


21


22


23


24


25


26


care.
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That is simply a matter of bargaining, like buying potatoes,


anyway.


Franklin goes out then on Sunday to Lockwood's house.


There was nobody there to watch him and he makes his


proposition and Lockwood, under the instructions ~ the


District Attorney, ibr the advice of the District Attorney, a


he has told you, .takes him on. Then Franklin comes


back and tells Darrow on Monday morning what he has done


about Lockwood. NoW, then,you are up against a proposition


there. l,ockwood has been tampered \vi th; Lockwood has


been talked to; Lockwood is coming into that court


room door on Monday mornirg, just as sure as the sun rises.


I do not care if they have agreed that both J J and J B


should plead gUilty, and that they both should be hung,


that they would have to play that string of Lockwood's


out if it only took $500 to play it out anyw~. And so on


Monday what happens?


1 find tre evidence is--l don°t know as it is mater ial-


that there was a jury drawn onthe 22nd to appear Friday the


24th, and there was no court that day, and there was none


Saturday, and the matter went over wi th a full jury. There


w as quite a bunch there.


Now, let us see on Monday. Mr. navis tells yon--and


Davis has to help out a little here--l think Davis's memory


has just slipped a cog or two. Davis told you that old


JUdge McNutt, who is now dead, and aside from rry desire to
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1 see anyone Jive, I wish he was not.
802'1


It seems to me, as


2 1 have listened to this testimony, that a whole lot of


3 things happened when Judge McNutt was not around that


4 would not have happened when Judge McNutt was around, if


5 JUdge McNutt had been here to tell about it, but that


6 be as it may, Davis says he went over Sunday night and


7 JUdge McNut t told him that roth of these men were wi J ling


8 to plead gUilty.


9 Now, let us see about this. They had to send to Older


10 and Gompers when th elf fel t that one of them was going


11 to pIe ad gUil ty, the pawn, the poor puppet, the dynami tar,


12 when they thought he was th e one th at was go ing to pI ead


13 guilty and sent to Older and Gompers to get their advice


14 on it, an d yet they took the r espons i bil i ty among them-


15 s eives--Darrow t9.kea the responsibility himself for


16 throwing J J to the wolves as they call it,for throwing the


17 American Feder9.tion of Labor to the bad, he takes that


18 responsibility himself. Not in a thousand years. Not in a


19 thousand years t On Monday Davia says he did know th:t


20 J J would plead guilty if he had to. Well, Steffens says


21 he didn't. Here is Davista testimony, taken from the 68th


22


23


24


25


trans or ipt, 5587. Davis testified: "1 went up there to the


District Attorney sometime cn Monday and 1 said what was


this proposition you told me-that had been made to you."


~eferr ing to me. "And hey that is the District Attorney,


26 related the same propos ition and 1 said, the boys never wou
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1 plead gUilty and-let the jUdge fix the sentence of John


2 unless they knew the judge t s idea as towr.a t that sentence


3 would be."


4 "Q When he said tht-he told to you the same proposition he


5 had stated before, what was that? A That Jim would have


6 to take life and J J would have to take a term of years,


7 and that the judge would have to fix it." Something


8 that they were never willing to do under their own testimon


9 and under this testimony right here. Then he says that he


10 knew at that time that J J was willing to plead guilty, but


11 he would not tell it to me. tet's see what this babe


12 in the woods,Steffens, says about it. Here is what Steffens


13 s ays--


14 MR • APPEL. Jus t a mon:ent--wi th your permission, Mr. Freder-


15 icks •


16' MR. FREDERICKS. Yes,


17 MR. APPEL' We imist that it is not right for Mr, Fredericks


18 to just quote one statement of Mr. navis's. 1 think he


19 will find ~!r. navis s aid to him, "What do you mean by a term


20 of years?" That he said to him, "Ten years." Right there


21 in that conre ction. He left that entirely out.


22 MR. FREDERICKS' That is not the pain that 1 am making at


23


24


25


26


all. The point that 1 made there was that he said he would


never let them plead gUil ty if the jUdge was to fix the


sentence, and 1 said the judge would have to fix the sen


"ence, and that I suggested ten years.


Now, then, he goes back and he said he repor ted this to
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1 Darrow on Monday. This was on Monday the 27th, mind you,


2 the day that Franklin was going to Darrow and telling him


3 about Locb'lood, that they couli now get Lockwoal and they


4 were wondering what 'to do, 1 imagine, and here is what


5 Steffens says, quoting from 65, 5262 and on down further:


6 ltA--This was the conversation, 1 think, Monday morn,ing, or


7 Monday sometime. Mr. navis came back and reported that he


8 had seen Captain Fr eder icks, and thatCaptain Freder icks


9 was asking in addition to J B taking life, J.J should talc e


10 a sentence. 1 don't remember just what it was. I have an


11 impression that it wqa ten years. I remember Darrow and 1


12 separately--" 'here is the point, "1 remember Darrow and 1,


13 separately from Davis, who didn't know all the plans, you


14 kno\v at this moment--Mr. Davia didn't know th at Darrow was


15 wi 11 i.ng to consent to have J J go too. ?~r. Darrow and 1


16 . talked this over, and fel t that what Dav is reported confirme


17 what 1 had been reporting, out of the dark, so to speak."


18


19


20


21


22


23


24


25


26
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1 "Hr Ho,c;ers -- What did ].'1"1' Darrow say y/hen 11[1' Davis report-


2 eO. '.7hat the District Attorney had said to him on that ;:Ioh


3 dE~Y? A -- As I :temember it, he to 1 0. Davi s t.ha t 11 0 ·.·.-on.ld


4 not let J.J. go, End he told me to~o out F.nd 1~f12.ke 8. fi~ht


5 and say to Ne::ybody, II and so forth. On Monday Steffens


6 S?-,ys that Davis came back co,nc1 t ro.t Davis Ciic1n't kno,,'! all


7 the plans. That Davis 't'aS not' on the inside and 6idn't Imow


8 that J oJ. -- t mt Darrm'[ '.'as ':Ii llin-s tc! hEve J oJ 0 pI ee.d


)
9


10


f,uilty. So SEcYS Steffens. rrell, Davi s sa~rs he o.i c1 know


• J. '~r 11 he didn't knovf it because that is ':,'hy Frank-l L· 0 .. e . ,


11 lin h8.d to !'l1l1 back 2.nd fo rth on t 1E t lTond2.y 2.nd see DE.rrow.


12 You rertlE:'mber that YThen :2're.nklin first cc:.me to Darro'if that


13 morning, DarrO'w said that he '.7 oulcl see if he could eive him


14 the money. You remember tIE. t &~t 1m o'clock J sometimE) be-


15 tv/een 11 E'.nd 1 J 8.S the testirlOny shoVls J Fr2.nklin ':fent over


16 to s'ee if he c auld get Cap Whit e to act and hold this money.


17 You remember that he cone back &:nd te.lked to Darrov! eJ)out


18 it, and still Darrow c'idn't h8.\Te the money. You 2.'OI'lOr1r.J e r


19 the.t he told Dar:cO'l,"r he Yrmlted it. tht-t nL;ht, becs.use he had


21 ':.1. th Loc10.'/ood to call him up 2~nd corne to his of::"ice. You


22 remer'1l)el' ;;t.ill, Darro'.': ·:c.ssh:llJ-eballying, still undecided,
I '


23 :,:;till didn't 3ive him the money. Why, he had sent Davis


25 AttO:cnf!y'S office t.o find out '.':hat the le"st '.'ford Y.'C~S a1Jol1.t


26 J oJ' 0' fend ':,hen tilCY cane 1e.ck 2_ud Davis told him that
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house, and tl;ere told him of "\'ihat Fr2.nklin had done ",":ith


on the train and c2,11ed the District At~:ol'ney np on the


phonc, as he says, c.nd, fearful of coming to tlle offie e


}Ie came inHOYl, ":,h2_t YE,S Locb700d doing on Friday?


FranJdin, "I ,,',ill give yon the money the next morning, II


for fear he ":.roulcl be seen, \'fe,s dirE;cted to go out. to his


play thezaI'le a litt.lE! furt.her, c,t any :,'c.te, 2nd he told


him t.he clay befo re, c.nd the c onversa tion and arran:;r, cne,nt s


:r. :r. 'would have to t;O, he made np hi s mind he ':,'ould have to1


2


3


4


5


6


7


8


9


10


11 that had been D".ade. And t11en Bro\'me is sent for E~nd told


12


13


14


Rbont it. The conversation is notsone into there very


~eneraLly, for it ""vonld be heal'S2uy, but Ero':n1e is sent for
out


to come ( r?to t:re District Attorneyts house, 231<,1 t11E.TI
A


15 13ro'.v11e leaves cmd goes and gets his men, and the District


16 Attorney tLkes Lock::ood in his automobile cund t2J;:es him


out, ant into his oym country, so that if Franklin Y!2.nted17


18 hir.1 he '::oul d hc~ve togo to his c oun :'ry for him. Franklin


19 "..fanted to get him int.o his office. Ah, these fellows o,1'e


ther~~ so ~,lRt. there ':.ould be Cc recant made of the tele-


20


21
foxy. Ee .csoes out there for another reaso11, :;oes out


22 phone TIessa~e to Franklin, in order to set co~roboration


23 2.l1d cinch Frcmklin 2~nd close the case on him, and 1'l8 tel8-.


24 phones to hbl -- 18aves Los An:.;eles cund~;oes to El Y.:onte


25 anc t E!lephon es in to Frc.nklin E.nt1 tells :Fl'cunklin tllEt 11 e


26 ca~1't co~e to town tffit afternoon, f,nd t. let if he ·:.'2.nts to
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row, beCEms e Locb'food. said t llO,t on Sunday Fra.nklin ha.d


talked to him, and told him th&t he would talk to Dar~ow


see him he vrill have to come out to his hOUS8, and Franklin


telephones back and says, "All :ri_~ht", and asks shall he


1Jrin?, the bi.?, on e? on Sunday, they had been tal1drJ,g 2JJout


Cap ~~lite. Franklin' evidently referred to Ca~ White,


Yiho is a big one physice.lly, as you row him here on th e


Y!ould t ell you t l-a t Da:::Tovr y/p.sn' t going out ther~. And.


thm Lock-aood <;08S, and L18yget Constable EicY.:s out there


so 2,8 to hc:ve 2.nother ":i tness of the:;: bribing, they -So


to the District. Attorney, and the District Attorney takes


Lockwood and Eicks out 2.lld 1 Eaves them t 1"]31'e, just 2.S BroYll1e


and 2,sl-:: him how tIl ey C 011ld make it. safe. But reason


Loc1:::,,-roo d says, "yes", thinlcin~ t fl..at he 1!l ~nt Da,r-stand.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 ment in made, and the appointment is TIle..de for t he city of


2 Los Ang eles on the public st reets of Los Ang el es, and


3 if th e::.'e h8.s been any a rgtlL1ent here that . ·it. ':,oul d te


4 fooli sh tot hink of passing money on e. p '1 tlic street, I


5 ",ills;uarantee to TIl eet e..ny man on any of th e pnblic avenues


6 or streets of this city, if lam n6t suspected and pass


7 him 2. roll of five or six bills anYYfhere on the streets;


8 and it would be sE~fer to do it there tl'an it could be done


9 on t.o top of Lowe or on the top of ~ tree or on the top


10 of c~ house.


11 Lock~ood had to be here the next mo~nil~ -- you have


12 ~:ot to fmgure on t:mt. The clock keeps moving, and Lock-


13 y/Ood had to be here th e next morning_ Franklin Imcw it,


14 end so Franklin 8.rr2nged ':lith White the day before to meet


15 hhl at a certain pChace, anyone place -;:oulc1have been &.s


16 good as 8.nother, Hnd Whi te was going to get the money.


17 Viell) if there is any doubt about the sine ertty of that


18 whole transaction, 0,11 :lOU har] to do was to look 2.t the


19 fe.ce, tho putt.y face of poor old C&.p '.'Thite. You he.d to


20 look 2. t him sVlallo\"1 End catell his breath '.7hile he \7as


21 tr~J'in.g to tell his story, '.7hich corl'obor&,ted Frcmklin in


22 ev'~ry import2mt pe..rticula11 except one. There yas a difi'erenc


23 in th eir b~stimony as to how muc 11 '\",11i te \":&.s to :set out 0 f


24


25


. t ,.. . t·~...· 'mm"'" e"l' ~ 11 , UU"[; Dc:. " 1 S 1, .c." _ o. •


trict Attorney's office :~et


And so th ese men from 1". he ])i~


tack c.t midnight, come t'8.ck be-


26 tv/een 1 c..nd 2 o'clock, end the pIE.ns C:.re laid for the neJ:t
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1 day do~n here at 9 o'clock.


2


3


4


5


6
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Ulc 1 1 want to tell you, gentlemen, that if it had been laid


2 in a rooming house it would have been a snap to catch them


3 all, for you could have planted men here and there to look


4 through transoms, or- through keyholes, and all that sort


5 of thing, but where .are you going to hide detectives out on


6 the street that they wont be seen? Where are you going


7 to hide them that they wont be seen down on the street?


8 And the transaction cane off just as it has been narrated


9 here. 1 do not intend to take up your time going into


10 the details of that transaction. If you are not convinced


11


12


by the testimony that you have heard here of the absolute
ing


correctness and sincerity of that, then all the talk/that


13 1 could do woul d ha~re no eff ec t whatever.


14 1 will call your attention to just one discrepancy


15 in th 3t, and th1 t is that Frankl in's tes t imony does not


16' agree in all particulars with the testimony of all the


17 others, and 1 will tell you in my judgment why--and it


18 does not mal:::; a great amou:t}t of difference one way or the


19 other. We get our memory from alIT ability to pay attention


20 to what is going on. Frm klin that morning was struck a


21 terrific blow. Imagine, if you can~and 1 only want you to


22


23


24


25


26


imagine it for a whil e, for 1 would not wan t you to leave


you for long in that situation--imagine Mr. Franklin, 40 to


45 years old, going on his way through life, known all oyer


this country, known allover Los Angeles, having his friends,
..:~


hie lodges and so forth, engaged in this that he knew\'l.as an
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passed the corner of Third and Los Angeles in the street


unlawful and .dangerous and penitentiary offense, when he


first saw Jim Campbell down there that morning. You can


Campbell was likely to be anywhere, the deal had been
,,/


s tar ted, and he ;.:rt;ands and watches it. He was innocent


enough, and Jim goes out of sight. Browne is down at the


corner. Jim ani Browne had gona down onthe street car and


1


2


3


4


5


6


7


8


well imagine that his heart gave a thump. While Jim


9 car, and then got off on the other side, and after the deal


10 wtis pulled off, as it has beenr..arrated here by Lockvlood


11 and White and Horrle and Ong and Browne--after the deal was


12 pUlled off--l do not be 1 ieve that Fr ankl in aaw Geor ge !-!o:Ire


13 until tat ti~e. ve says he did but 1 claim that he did not,


14 that the ahock to his mind at th at time VIas so great tfiat


15 he could not remember a" accurately as these other n:en do


16' wh 0 were only performing the ordinary--al though exc it ing


17 --but the things that th:ByViere hired to do and were not in


18 any danger or there was no occasion for any shock. But ~hen


19 he first sees George Horr.e there that morning--be had seen


20 Jim Campbell before--his mind was working on that thing.


21 Oh, he said to Lockwood and Vlhji te: "Don f t look around;


22 don, t 160k around. The sono-of-bitches." Oh, gentlemen,


23 that is when his heart began to flutter. Then is \'Tben the


24 blood went to his head. Then is when he realized tr..a t the


25 triok w as up; they had him in a trap; they had him and


26 they tad him good and plenty. And he turned to Lockwood and .
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4


5


6


7


8


9


10


11


12


13


14


15


16 .


17


18


19


20


21


22


23


24


25


26


he said: "Be on the square with me", or tlAre you on the


square with me? tl or sowething to that eff6bt, and Lockwood


gave him another jol t when he told him that there was


somebody out around his house that night. There was· a


condition of mind there at that moment that was absolutely


calculated to destroy a memory, a keen memory, at any rate,


of theauccess ion of ieven ts, and he may think he saw Gear ge


Rome tWice, but 1 don,t believe he did. Whether he did or


whether he did not, it does not make a great amount of dif


Erence. rut 1 am sure he did not.


Now, we come up to the actual occurrences that connect


~j6 defendant With this offense. What was Franklin doing


down there, anyhow? Why didn t the stay away fron: thete and


give the money to White and let White go onand do the job?


$4,000 is a whole lot of money. It is a whole lot of money


to trust to a fellow that is engaged in the commiss ion of a


cr ime I ike that, tha t nobody can tell about, and that yeu


cannot n:ake him give back. Franklin was watching his money


to see that the deal came off, and reffierr.ber that had to


be reported to somebody pretty quick, because Lockwood was


going to come into court at 9 o1 c l oc k or a little after, and


sOflJebody had to know whether it was all right or not.
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in the fact that he had to be there in court at 9 o'clock


MR. FREDERICKS. It does not make any difference.


MR. APPEL. It does not ma}e a difference. He is mistaken


MR. FREDERICKS. Now, 1is ten J 1 W ill cover that.


MR • APP~L· He had not been summoned, and the record shows i


He


never been sumn:oned as a juror •


1 Somebody had to know it and had to know it right.


2 was watching his money and he was watching to see


3 whether the deal came off or not, so he could run up and


4 report it at once to' Clarence Darrow. And Clarence


5 narrow was watching his money -and was wanting to know


6 whether the deal was coming off all right, because he had


7 to be up in court there at 9 o'clock and he had to pass J


8 in a measure, at least, on the examination of George Lock-


9 wood, and he wanted to know what was going to happen and


10 gOing to be prepared.


11 lAR. DARROW We object to tha t staterr:ent, your Honor, that


12 I had to pass on George Lockwood.


13 MR. FREDERICKS Well, the judge had to pass on it_


14 MR • DARROW. 1 would not have known anything about it.


15 MR. APPEL. We take an exception to the Dis tr ict Attorney' B


16' remarks, that Lockwood had to be in court at 9 0 to lock that


17 morning, because the evidence is uncontradicted that he had


18


19


20


21


22 that morn ing •


23 THE COURT- The exception is noted. The jury are the exolu


24 s ive judges of th e test imony 0


25


26







scanned by


,-
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2 MR. FREDER lCKS He did have to be there that morning.


3 Franklin told him tht his narrJe was on the list. Franklin


4 did not know he tad not beensummonedj Darrow did not know


5 he hadn 1 t been summoned) and he was going to be there


6 anyhow) he told Fran kl in that he would be ther e. The mere


7 fact of having a paper served on him didn 1 t make any dif-


8 f srence. He vias going to be there. Darrow did not know


9 that he did not have any paper served on him, did he?


10 If he did how did he find it out?


11 MR 9 E~BOW. The record of the sher iff shows that the man


12 wasout of the county' and has neyel' been served.


13 MR. FREDEH lCKS· Did Darrow know tha t?


14 ~U. DARROW. It is a pUbl ic record.


15 MR. FREDERICKS- It was not a public record until after it


16 was filed in court here on the 28th day of November.


17


18


19


20


21


22


23


24


25


26
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1 HR AP1?FL: Just a moment.· VJhen it \·r::.Uj filed it beca:r:18 c,


2 ::~ecol'd. It ccmnot be contre.dicted by th(~ st2.tement of


3 the District Attornf)y.


4 I,':R FREDERICY~: Th2.t·c1on't rin?; true to me, those inter:c-up-


5 ti:;n s c:.nd obj octions.


6 }:R APPEL: -"':e \"/2.n t t.o state to th e conTt it '"as 0, pUblic


7· record. It .....as e. public recOl'd from the time it left the


8 care of


9 MR FREDERICYI.8: Those in terruptions don' t rin,~ true to me.


10 You G~l~e no t doinG that for 2. lawfnl purpos e.


11 1m APPEL: They do tv any honest man.


12 TEE COUHT: The obj ec tion Bnd exc E:ption is not ed.


13 HR KJITJERICKS: I Tnc.int2.in to you that Darroy: didn't 1mo\'1


14buJc. ',::llat 11 e h2.d to be here, and he did have to "be here c~nd


15 Lockwood knev! his name VEtS on t m..t. Ee ..-"as going to t,e


16 here c~nd Fr2,nklin tol d hirf) he '."'.as goin..:s to t,e hero, and


17 D2.rro·;! h2.d to kno VI about it, c:.nd Darrow Y:B.nt.ed to ]mO ....·!l


18 trbP.t to do c~nd ",'ll1t c,ttitnde to te.ke ,:,hen he say.' George


19 Loc}C\vooQ. come in t. ret door.


20 HP.. DARum',': C2.ptain Fredericks knows perfec tly v,'ell th::-;, t


21 the la;,"ryers -.-:ould not have to pass on tbat for tHO ·:/eeks.


22 It i 3n I t :f&.i r.


23 j,~R FRl::D1LICKS: It isn't fair for you to taice up my tb1e.


24 D './\ D'OO'" • f" t .L' .L' • .... , t·:,.,['. I.htlc. \/: It 18 ';'J.r ~:;,len you E.re s a101ng somelon1U$ c·Ila


25 inn0 t t rn e •


26 HR APPIL: I','e tG,~:e 2n exception to his s2.ying the.t Darl'OY[
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1 l::nev! he hc~d to be there at 9 o'clocl:, because there! isn't


2 8.J.1Y evid onc e 0 f tha t f2~C t.


3 HE :rtREDEillCYJ3: Gentlemen of the jUI'"IJ, if I SE,t on e. jury


4 c.nd saw a prosecutil1,S H,ttol'ney badgered u1d bothered in


5 this vey, I v!ould come to one conclusion, and one only,


6 if there ~asn't Gily evidence in the case, and tffit is of' J,.ella v


7 they '.:ere Efre.id to hear ",'h2~t he he.d to say in his


8 closin~ crgl,-nont.


9 FE r~OGEHS: V!ith all G'ne respect, YTe take an exception, ,be-


10 ccw-se v,"e are not 'badgering. \.7e are merely c2.11il1e; c~t-


11 tention to the record beC8.use ':,0 cannot reply and ':-:hen the


12 record--


13 '~m FPJT:DEHI CKS : Say ","[11 at you ':r Em t t 0 fE.Y Gild don't' take up


15 I>TF EOGEP.S: The record is being misquoted, end is as fol-


16 lov[s: George LOcl:',700c11eft county yEar 2Yld a half 2.g0.


17 :not served. That is the record.


18 1IR FREDERICKS: yes, that is t he record. There is no doubt


19 a bont t.b.a t, ljut th ere is no doubt about th e fac t t h2.t


20 George N. Lockv!ood's name Vlas dre.wn from the box, and tllat


21 he had not left the county, 2nd the.t Franklin told him to


22 rJe here, 2.nd t hat his name ..[ould come out, and he ·,Ve.S going


23 to be here, served 0 r no served. I don't b10~ ho~ tha~


24 'r,ot on there, and I don,t care. It doesn't stop the truth,


25 co.nd you lenoy[ it doesn't, stop the truth, you Imo\'f "::he.t the


26 fac ts C.re. Ald so Darro\'! had to Imow that morning. Ee didn'll
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1 have to pass on his qualifications, that W2.S done by the


2 jUdge, but yet, I conclude from this testimony 8.nd from


3 all of it ancl from conunon sense and common jUdgment the.t


4 Darrovi Yanted to know before George LockvfOod came into that


5 court. tl1at morning Y!hat vas going to happen. Ee vIC.nted to


6 know before he saw Georg e Loch,-oa:1 en tered those doo rs,


7 v,rhether George LOckwoa:1 v,as going to sevY anything about


8 what Franklin had been talking about or not. In addition


9 to that he v.ranted to know v:hether Franklin was playi:ng


10 square wi t h t h8. t ~~4000, and he YJB.S do\Vl1 th ere vIa tchil1:] to


11 find out.


12 rTny, this poppyc ocl: story 2_oout going over to h cad-


13 quarters! I wish I had time to sit dOVID EU1d read th8.t


14 editorial "hich this mEm P.awley se.ys called his attention


15 to the fac t that tll ere was an E!.llianc e between th e Liquor


16 int erests and tll e Good Government Org8.niz2.tiol1 J and therein


17 Clarenc e Darrow fr0111 Chic&so should be called in to telJ.


18 .1.11 elY! '··'1' ~J. ~. a a0l .• "Cl. ••• c.." V ., advise us. Yet, Clarence Darro~ says he


19 ahrcWs ""Yanted to be in court. Oh, shucks! Nonsense!


':fhat he '.'.as really there for•.Let ::;1e tell yon, .7ontleY1en,
-' there


of 8.11 the T:1.en in all the '.-.'orld "'fhe mir;ht have beenl'at


20


21


22


well, you don't expec t t lR t I'arro"vV is to tell yon


23 th~.t l)articn12vr time, isn't it strange tl1?vt as the oficer


24 of +-he 12.w put his hE.nds upon the felon Fr2vnl:lin, th2.t


25 felon's b03S, D~.rro\::,should corne l'igh t np 2~nd st8.l1d by hi s


26 side. Isn't it 2. Te:-:18.rkablc circlF1stc'.11Ce? Can lo:;ic or
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1 tears or v~ils or fears convince you that Cl~rence Darrow


2 . I"J.aS the~e by accident and mere 2.ccident? All, non-


3 sense, non8en se ! .A]jsurd 1 HT1'·nr\, 'V ,


4 2..1jsolut ely not. hing, 81·s e in thi s case, if you .....roul d go out


5 from here and toll your O\'m souls in t'.·'O -,-:ecks from now t:l.at


6 Frabl:lin YE.S 2.rrest ed c8.m;ht bribin,s a juror ,j ust &,round


7 the co rner c" feY' hundred yards from DarrO,"l \":as standing


8 vthen he 1,'.2.S arrested, that j~nt around the corner h/o or


9 three minutes uefore, four thousand dollars had been passed


10 p2.ssed for Yi11at purpose? Passed in the case on t rial in


11 -,'.'hich DarroVl':,as chi ef conns (1) 2.n d t ll.at Franklin had


12 fine.lly s.dmitted t;-:e.t Darro'Ja;ave him the money, \'.'}l-y, if you


13 wer tried to s2.tisfy your souls 7- ..70 ",':eeks e.fter the glamour


14 of his oratory .had left you, that that !:IHn ',as not SUi1ty,


15 yon \':oul d re. v e C~n 2.Vlful j ob to () 0
• J.


1. " • You couldn't do it.


16 Y01I couldn't do it., in tIl: lis~lt of ciay. \,;Thy, look e.t it,


17 .sentle::'aen. ~;rhat '.i(?S t;.lC bnsiness that 'fl'dS being pulled


19 '...'hich the chief connsel of the l:::cNaTI2.re.s ',',E,G interested,


20 ,;{asl1' tit? St::'2.i1:3 8 then, t~lat he S !loul d have beon just


21 2,,::011 t in t I'lL t lo'c c:.l i ty 2.nd you hav 8 s e 8n the sc 8n e and


22 you b10'.'t hoy! fa l' c::ray it is. Th e st rc:.nS est t hL~:g


23 the.t of all times c.nd in 2.11 tlle Y.rol~ld in to.11 ~-hc f,10nt:ls


24


25


26


thE.t ho h2.S Leon hero, tlr... t tfE'.t one tir.1e


less t'..an 9 in the mo:cning, should have i:,een 'c.he one tir:18


ti1c.t he chose to me.kc c:: cJ:'ossin,1 thore, E'~nd t.'£'_t t1l2.t on8 I


I j
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1 t.im e of all t irf1.os in th 0 'xorld, shoul d have been the one


2 time t tat Franldin ":as th ere being arrested. Strs.nze


3 th2~t Sl1ch a coincidence should 1l8.ppen innocently. qlV
I .... J ,


4 ~entl(:r:lel1, it is preposterous. It is E.bsolutely EJ:;surd.


5 It corro1Jora tes Franklin absolut ely. V!J.TY, 'Ji t hout Franl>:


6 lin's test imony B.t. once you '...Quld sccy, tt'.7e1J., that looks


7 :mig ht.y close to DeSrO\7. What is he d oin,Z dov,n there?


8 COurt is in session up here. It is 2:~fter 9 0 'clock, v:hy


9 isn't heup here. E'o S2.yS he belongs hare; he se.ys llC


10 is 2.lvfe.ys here ,~8nerally; \-.~' isn't he? WIlY is it he is


11 runnil1:3 ofr dovm there? Stra.ng e that h e ~houl d happen


12 to be t l1erc just at thst time. It You '.'fill never be a'ble to


13 explain that t.o your' 0','111 conscience on any ~'?,round of il1i1o-


14 C enc e , an d it.,; ~jsolutely satisfies reason in every


15 partic1.J1e.r '::i t.hout al1ythirlg else.


16 :Hovr, the idea, rO~.1ember, th2~t De.rrov; \V2.S not riski1l3 any


17 $4000 there, don t t :~ et t118.t into your head. Dal'ro,\';' Y,C'ws


thc.t if he dic'in't vote for


18


19


• J..JUs,- th c bc.rgc.:.il1 ':'i th Lockvrood -\!c:~s


c.~'.l' ~C(l'11·J.J·~·1 "'..1'''0' 1'18 "'0-,'lr'l1'-!-_.... c'.. ",L.. v VC... " \...... V ~ _. v


20 vote for ~n ~quittal, if the case ~us dismissed, or if


21 the T:1Cn l)lcad gl..1,ilty) if 11e didn't vote for f.cquitt2.1, the


22 30
"500 J..' J..he ':.'8.8 only }'i sl:in:;~? " vila v


23 is 2.11) unless you call it 2. risk to put it in :hc ~l2.l1ds of


24 "'(lli t e. There mi.Zl1t be sonG ole?llcnt of :ti sk there, ljll.t tiL t


25


26


is not 2.n c1e:nent of l'is~': that. \7e CEll consider here.
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poss i ble th at jus t as he got about the middle of the street


wouldn't act like another, that ie ~rue- that ie true.


Here iD Darrow coming across the street, and it is qui te


coming down the street right after Franklin. Here comes


Frahklin and Lockwood, herecomee Browne.right after him.


I


I


J


Gentlemen, how


It is an absolute


woul d have made
sane


been theAfallacy •


all the things in


Darrow saw Browne


Suppose now that he had not been there; supposingabsurd ~


to come off he wouldn1t have been there.


1 didn't know anything about it." He


the same argument, and there would have


An, gentlemen, take it together With


this dase, it is an absolute absurdity.


waste of time to argue anything else.


And what is hie conduct? Now, you nay say tha t one ma~


he had been over on Figueroa st~et; supposing he had been


in San Francisco; then he would argue to you, "Why, 1


Darrow says in his arguent to you that that is an argumen


of his innocence, because if he had known that waG going


...,
wasn, t there. 1 WRS over on Figueroa street. 1 was in


San Francisco, so of cour se 1 had nothing to do with it--


I wasn,t there when this man was arrested. 1 wasn't around


the corner just a few minutes after the br ibe was passed--


One man woul d not act 1 ike another.


ar..d asVI Browne, BroVine saw him, and he turns and goes back


--he turns and goes back. It is very reasonable to suppose


that Browne, the skilled detective, saw Darrow as quick as


Darrow saw him, and that their eyes ffiet, there was no going


lw 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 back and he got to Franklin just in time to warn him tht


2 they are onto him, because he saw browne right back of him


3 and he knew they were onto him. And what does he do?


4 What does he do?


5 fet us assume that he is an innocent man going down the


6 street, accidentally meeting one of his employes, and that


7 employe meets him and he meets otter errlployes just as he


8 is put under arrest. Now, it is not necessarytb create any


9 scene--he didn. t cre2.te any scene when he talked with Browne


10 down here on Franklin street afterwards, did he? It was


11 not necessary to do anything of the kind. But, let me tell


12 you, there was another shock that came tha t morning.


13 Frankl~r:'had gotten his terrific shock just a few minutes


14 before, when he saw George Home, and he got it again just


15 the.t minute when Browne took himt:p. But th,ere fell on


16' Clarence Dnrow at that minute a terr if ic shock, a t"T.'r ible


17 blow. My God t the 1 ights went out. Think of itt 56


18 years Old, a skilled attorney, the head counsel in the Mc


19 Namara case, caught right there, when he knew, when he


20 kne\"1 jus t what had happened) when he knew that Frankl in had


21 left him only a few minutes before with the money, when he


22 knew t~at the jig was up and he didn ' t knoW' just how close


23 he was to it himself. What a shock--oh, what a terrific


24 shock!


25 And what would a man do? B~ck off. Back off. Back


26 off until he coul~ catch his breath, until he could get his


II
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different, Bomething absolutely conclusive--wnuad have


had been an innocent man he would have said something


Whatsaid, "Why, Browne, what does this mean, Old Man?


thought, until he could catch hie senses. Ah, if he had:\


been an innocent man, why, there would have been no fear \\,


there, 'there would have been no apprehension there. Do


you think he would have obeyed Browne? No. Why, if he


\
\
!


\
;


1


2


3


4


5


6


7


8 ddes it mean here? What are you fello\'V8 doing"? You don't


9 mean to tel) me you are arresting Franklin? You are joking


10 What do you mean by this?" Or he would have fallen into


11 a rage, one or the other, or there would have been Bome


12 question asked. There would have been some conduct that


13 would have been natural to innocence. No man io going to


14 see hie hired man, his close confidential agent, grabbed


15 up on the street and back off, back off, and turn and go


16


17


18


.
/away without a word, without a sound, \Vi thout a syllable. l


{


!
Are you going to believe that that was the adt of an ~i


innocent man? Why J no--no. .._~


19 And then he turns. He says he doean't follow them.


20 He says he doeen' t come for the purpoB e of fo llovring them,


21 but he accidentally meets Browne as Browne is coming in the


22 cour t houa e • Let me read you what he said to Browne.


23 Browne saya he wrote it down. Browne says, "1 went up to


24 the District Attorney's office, "--and he wrote it down What


2"5 Darrow said. Here is what Darrow, this innocent man--


26 oh, no, you can't hr)ok up this with innocence--this is What


II
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for ue. "Can't you do anything for us?"


"1 answered, 'You ought to have known better than employ


a man like Franklin, he is always drunk. 1 don't know wh~tt


1 can do for you. I Darrow says, 'He came to nle highl~U


the world"-_and he wouldn't; if he had known it was going


to happen this way--~l never would have allowed it to- be


done"--and he WOUldn't, not if it was going to happen that


way. "Isn't there anything that you can do? This ~s


t err ibl e ." l'()h, and it was. He had had a few minutes to


th ink. "This is terr i bl e • " Browne sald, "1 sai d you wi 11


have to talk to Captain Fredericks. Darrow then said,


'Browne, this is territle. For God's sake, can't you do


anything for"--for--"for us."


1


2


3


4


5


6


7


8


9


10


11


12


13


14


Darro\v says: "My God, 1 wouldn't have had thie happen for


For us. Not for Franklin--


j,


I~I


15 r ecornmended :by _. ::1'. McCor rnick and others.' He said, 'Brown~


16 do the best you can, and 1 will take care of you'. 1 said,


17 ':'lr. Darrow, you wi 11 have to take a big smoke,' and 1 tur ned


18 and left."


19 "Browne, do the best you can and 1 will take care of you. I


20


21


22


23


24


25-


26
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Take care of ~hom? Take care of 1~· dete~tive? Take


8043


2 care of t.he r::e,n ":rho v,/cw":;orkil1.g fOl' the prosecution?


3 T2,ke care of 13ro,",'11o? If I ';;ill take carf3 of yon.:: Can't


4 you do anythinZ for us?" Th2.t, gentlemen, is the sO.me


5 old idea, that permeates this 1:1an's t8.1k ,md t.bis test.i-


6 1:"'.ony from beginnins to end; it is the idee. that he could


7 eet men to do tl1in;gs c;.nc1 shove then (-',ronnd like -Pe.,.711S c.nd


8 he '.-:ould tc~lce care of tI1E:m. Ee was~oing to take eare 0 f


9 :Bic1dinE~cr. !1e\~ \yas soing to take care of Brovrne. Gentle-


10 ment if it is E~nythin\s? \1,-ha tis t 118.. t offer


11 to R.'o-..;-me? Whe.t is it? If it is anytllLJi3, i sn 't it &.


12 direct bribe. to bl'Oyme? Suppose 13ro'.'me had gone 2. step


13 furtheT thEn, F..nd said: Darro'.",r, ,;"[hat do you nean lJY tB.kins


14 care of me? Ah, y,ha t ;:~ns":r8r do you suppos e he '.'.·oul d hoN e


15sotten? i:,hat 8..n8W81' do you suppose he ',',onld h?.. V8s;Ot-


16 ten? If I vrill take care of yon" is a general statement.


of innoc ent thou-sht in th e ,:...hole


17


18


Inl10G en t ! Oh, shayr! gent18::?1en, there is not 2.n iota


L' •lolung.


19 I am not ::;oing totcJ:e up you:~' tiJ11e in goin.:; ove:c t.he COH-


I


in his office on HondRy ':i11m he ',iES tryil1.S to ,~et this Y'1oney


. .
vers2.tioYls tl"lE~t Franklin l1E:C'Tates he llad ,·tith ])ar:;.'ow up20


21


22 Emd Larro~7 "as !lJld il1.3 off. I 8.m not:-;oing to bother to


23 go into tile convel's2.tions ti-at he says he had ':,rith DEU-


24 rO':i on :'11e mornine; that he Sc.ve him the !.'lOl1t:'y. Ent 1 at mo


25 tell you one thin.g, if :Franklin had been framinz 8.


26 lie on this thin~ he '",ould not llave )jut Job P..?~rrii;l&.n il1tO
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he '.70uld not have put Job Earriman into it. Ee v:ould


not have pnt two men into it to S'HeELl' E:.?;ains t him. Ee


~ould have put Darrow into it alone. Trzt is another cir-


C1.l.TllSiE.nce. Isn't it strange, isn't it pe.ssing stre.nge that


this halJpened dovm. on J!ain street just about long eno1.J{;h c:.ft


e:..~ .Tob Earriman had been to his vQ,ul t to~~ et up to his


office, and f6r Franklin to meet him, and Franklin set


doym anc1":o ';:here he did cind do '.-:hat he cUd? You can


trace- it 2.1J. "back, mj.nute by minut(~, and you yrill find


that it \7ill connect 8".h:c:.ctly \':ith Job Earrim2;n t s time at


t.he vault. Did Franklin kno'.-! that Job }!a:triman Yient to


the \~ult that morni~3? Was Franklin doing this for poli-


tics? It was not ';'hile politics '\vere 80L1.3 on. lIobody


told :Franklin tffit Job p.arriman hc~d anythin; to do ';,'ith it


'",hile politics ";8re goinS on, 011, no, there is nothing


of that kind in it,rt,eriile:':1en. Ho'\": did Franlclin knO\'i tl-.e.t


Job fYarriman ViaS going to hi s vaul t t 11,l,t I:lOrniq:s? \7hy ,


-: entle~18n, you cannot put c.side 2.11 these circum stanc es 2.nd


say: ,'::e Y;on' t believe him. You cannot do tilat. True,


Job f!arrirne.l1 puts up a prettY'1ood rec~SOl1 for30i~13 t.here


that morning. But ':ThY, 0 f 2.11 the mornings --' that note


h.2.d been presented to his office, 2.S the records on the


notes show, a no~ice had beon sont to his office on the


23:c.'d, ::nd 2. messenger had come 8-3ain on "c.hO 2rlth, and


the b2.nk toller, tho u2.nl;:'s c2.shier 2_t t.ho note window,


f.::2.yS tl1at on r;':onday -- Job Ear:;:oimcm's SeCI'et,2.ry Gene the:ce
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1 on !ionday ".. i th a checfk to po,y that not e, and the not e YJaS


2 onto HOY/, of course, in the great raft of r...usiness that


3 comes 'before e. teller in ,:,' 1:£mk, the teller mi\\ht l)OssilJly


4 'be mistaken.


5 HR BARR01:!: I vrcmt to obj ect to that, because the ta.nk


6 teller S\"real'S oncro'S"s-examina tion ..Mlat he didn't rerr-ember.


7 IJIR FREDERICKS: Ee cJ 0 esn It 82.y any thinG of t.h e kind. Yon


8 remember the test imony. Ee brought it out cl ear end strong


9 th",the remembered, 2,TI d he said the TIe.me of the bank that


10 the c 11 cck TdS on. I asked him tIl G nEtme of '-he be,nk that


11 the check wc:tS on t~'lat ':,'as presented to him !.Tonclay mOYDing


12 and he ,,,ave the name of the same 'bank that I-!arrime.l1 t S


13 !noney ·,~.2"S In. I have forr:;otten th e name of i:.h e 'te-nk.


14 BIt -.-!h?t of it? Fen mi::r,ht be mistal:on eJ)out t.hose thinss,


15 and it does not r:1a}:e a ,great 2.l110unt of c.'ifferenc e one ':ray


16 or tho other, ',-hether he "ras or -'-.'hether lle ',',as not.
the


17 A telle l' in a b8.nle mL:;ht be mistE.lcen about uherl)?heck ,vas


18 brouc:';11 t there. I do not believe he ',-,e,S. Ee S=<ls 11e Y/etS


19 not. Let it r:;o at ti1at. Ee may p.ave L,eon. The fc.ct is


20 that lle cho se that mornins, t l1at mo::tnin,g to pay t:le note.


21 You ImoYJ this alibi does not l:.8.112; together V81'y ':fell, for


22 it a-ppeared on cross- exar1inc, tion here tllE'.t '.~·hel1 th e 500


23 YE.S d.eposited, there w,s m.on~h money in the i:E,nk to "9a y


24 the note, 8.l1d it cOLJ.ld he.vc 1:;een ps.id the:.': 08.Y. Eut Llat


25 does not make 8. ·great 8.mount of difference one ~ay or


26 the other. The fac t l'eif..2.ins ti18,t .Job Ee,rrir,-:an '-:ent to his I


i
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1 vault that morn.ir~s.


2 How, I am not going into details on that. Fr Ford view. t


3 ove'2.~ it -aithyou, ;;md you -:rill see trJat it is absolut.ely


4 demonstrated r.Jy hi::> calcul2,tion th2,t he could not possibly
!


5 have sent this !phone.'\ to HI' Darro\'r until half p2.st nine.


6 J~T P.8.vrley's testimony is [; complete feJ)rication from 1;8-


7 sinl'.in~ to end. VJh~r is it a cOl.~plete fa1Jl'ication?


8 Why didn't they ask Job Harriman ':,'hen he ':"12.. S on the st2.nd--


9 ',",'hy cUdn.'t they asl( Job Ee.rriman if he had hE.d a talk ':.-ith


10 Eavrley that morning? They c1i d not s'.sk him the.t. l\fot one


11 scintilla of testimony did they g-et out of' Job E2srim.an


12 about Job E8.rrimE~n'shaving c. tc:lk \ii th Ea",rloy the-t morn-


13 ing; not a Yrord. Why? Because it is so dangerous to try


14 and mat<f'h a lie in ','lith E"nyo1l8 else's testimony. That is


15 Y:hy t.hey cUd n.ot ask P.arriFlan those c~uestiol1S. Hot. E, ".-;ord


17 thE~ t morl1in2;.


tho. t if it had been Ie ft


18


19


lIo'.7, on all this tal:'-<: 2.bout 8. lack of motive.


't . t "9 ~ ~ "09S?ys, In .rauSerl}) 0 , }"B.ge au -"',


Davis


20 entirely to the jUdge '·.'1e certainly \'rould not h8.ve done so;


21 -;-Fe ';:oul d h2.ve S one on and tri ed th e c2.se, certe.inly.


22 "\7hen did 11 e h10\', they ':rere not gains on c.na try tho c8.se?


23 "\'hlel1 dirl he knovr t.hat the Jnd0 c -::ould listen to the 1'8COm-


24 y.lent1ation of the District Attorney? Why, after all this


25 c:~ff2_ir \',/2,S over; 2.fte:c it '\':as 2.11 over; he didn't kno';:.


26 They -Were simpl:'l playinz 2,Efe, that i:3 8,11, Lnd I c.. sked I
him I.


~
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1 if 11 0 did not know tIE. t JUdg e Eo rd,-.;ell W2_S 2. S t ran:-; 0 ,7 udS e


2 in Gri!ninal practice, and if I had not tcild him tl1[~t I clid


3 not knovr '-hat he ';,'ould do, and t 1"E'"t he me'if as '::811 c~s I did


4 and he s8.i d y os.


5


6


7


8


9


10


11


12


13


14


15


16 .


17


18


19


20


21


22


23


24


25


26
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And nobody knew until that Fr iday morning whether the


case would have to go onand be tried With that jury or not,


and if th is Frankl in and I,ockwood episode had not have


come up, if Loc~Nocd had been what they thought he was,


and had taken the bait and had taken the money, and slid


thtough and been examined as we were examining jurors all


Tuesday afternoon and Wednesday--Thursday was a holiday,


and he had gone on through, there would have been a mighty


short show for any compromise or any dickering about anybody


pleading guilty, in my ju~gment.


Steffens says, transcript 6?, page 5369: "We were


always afraid during the negotiaticns that it would leak


out and the case would have to be tried." 1 haven't quoted


that verbatim, but that· is the substance of it. Steffens


says in tis article, and 1 would like that article, Mr.


16' Smith, if you will give it to me. It is on several sheets 0


~ls
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


17 paper pasted on. Steffens saya in his article, published


18 December 2nd: "If the jUdgets sentence did not correspond


19


20


21


22


to the District Attorney'srepreeentation the case would


go on."


NoW, Davia Baye l and 1 could get this in the book, but


I want to hurry, but if you are in doubt about it 1 will


23 get it. Davis testified here that he and 1 had agreed on


24 Wednesday that both these men we~e going to plead gUilty.


25 Now, 1 am going to tell you why th at is not true by this


26 testimony without testifying about it myself at all. Davie
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says tha t they had told me on Wedn esday , the Wednesday before


Thanksgiving, that J J was wiD ing to plead gui1ty. 1


say this testimony shows absolutely that he did not tell ree


anything of the kind.' Yea, Lincoln Steffens got togetper


and arranged a meeting of business men down here that night,


Wednesday night, and Lincoln Steffens testifies th~t was the


first committee meeting they had had, and Lincoln Steffens


says that he labored with them that night, Wednesday night,


to get them to come to me to accept a plea from J B and let .'


J J go, and he says he did it with all the force he had, and


that he never for one moment intimated that it VIas possible


that J J would plead guilty wednesday night down there at


the meeting of the business men, that he thought he was


going to come and talk to me so that J J would not plead


guilty, and Davis tried to make you believe that he had


told me personally on that afterncon that they would. Why,


what a fool notion to send Ste~feno down there to make a


plea on a pDoposition of that kind, on something that they


had al ready given up and told me so. How absurd, and yea,


there is another reason why you may know without me saying


one word of testimony that they r:ever gave up J J until


~ksgiving day and that they gave him up then in order to


end thiB whole business, and quiet it dO\7n, and that is the


telephone message tbat LeConipte Davia saidhe had with me


at 2 o'clock Thanksgiving afternoon. Davia called me
ht itup then and he had forgotten about that until 1 broug
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to his attention and 1 said to him, as the testimony shows,


and as he admits, that he asked me if he could come out


that night and see me, Thanksgiving night. 1 said to him,


"There is no use in your conling, Davis, unless they are both


willing to plead guilty." Now, in order to get around


that idea they say, Oh, they were both willing to plead


gUilty but they were not both willing to plead guilty at


the same time. Ah, shuCks) rot t What difference does


it make whether they plead gUilty at the same time or at


another time? You knowwhat an absolute absurdity that is,


so they both plead gUilty. What difference does it make


whether they plead guilty together or separately? They


couldn't, of course, then bunco me into getting a light


sentence, or bunco the court into getting a light sentence


on J B unless they had a plea of gUilty of J J, and there


is many a day passes between the plea and the sentence, and


they were going to deceive, they say, to deceive their own


clients.


Mow, then, Steffens knew why,


He gave it to the world and the whole world knew that these


men never agreed to plead guilty until Thanksgiving Day.


What ?las all that wrestling over there, and all that fuss


and all that striving, and all that pleading on Thanksgiving


day if it was not to get them to plead gUilty and to get JJ,
I


and here is Steffens accour..t of it, wh ich has been intro-


duced in evidence which he wrote on Friday night: "All tha't :
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need be said now in regard to the occurrence at the jail


is that Jim, that is J B, who haa consented four or five day


before to plead gUi] ty himself, and 1 think that is cor


rect, objected to his brother Joe doing the same thing.


J J was willing. He, J J, gave hie consent after five or


ten minutes talk, and 1 sat with Jim while the lawyers


talked to Joe." He gave his consent after five or ten


minutes talk. Talk about wha t hapI)ened over there Tr..anka


giving aDay and eay there was no intention--l don't know that


there is any use of taking a great deal of time about that,


for under their own admission it don't :.ake a great deal of


diffetence, for under their own admission the case would


have to go on unless the terms 1 recommenced were acceded to


by the jUdge, and they never knew whether they would be


acceded to or not.


~entlemen, 1 am purposely cutting out· a .great many things


here, because 1 think they are not necessary. You have


heard this testiu;ony. I have gone over here in detail


just about twenty crimes that theevidence in this case


shows that this defendant com~itted, and 1 am not going to


take up your time further with this matter. 1 am going to


let you get these in8tructi~ns and go out and settle this


matter. 1 have shown you 22 separate and distinct crimes.


There i8 one that 1 didn't refer to here that 1 see now.


It is the runr-ing off of the Witness Skillan. Skillan was


not brought on the stand. P.arrington teetified--
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MR. DARROV' There is no evidence in this record anywhere


that Skillan was a witness or knew anything about it.


MR. FREDERICKS. Harrington testified th~ Darrow told him


about giving a man named Skillan a hundred dollars to s: et


away and that he was a witness. There hasn't been much


about that and 1 have not referred to it p3.rticularly


because it hasn't been gone into, and Skil1an was not


gotten, but there is that much in the testimony and ttey


count up 22.


."







scanned by


8053


er in Chic a~; o.


1


2


3


Crime !'To. 1.


CRDiES C01VTITTED.


on June 5th, the enc1ecwor to corI'u})t Eidc1ing- I


4 Crillle no. 2. On June .18th) the employment of Belun to come to


5 Los Anzeles c~nd induce lJIc1E2.nige_l a State's vfitness) to Te-


6 pudiate his confession.


7 Cri'-'e No .::;. :Beginnin'1 June 27th, the e:.dvising <:'.no 8n-


8 couragins of Bellm. in Los Angeles in the c.ttempt to cor-


9 rupt Ste.t e' s ~.'.'i t ne s S ll'TcManig al •


10 Crime l~o .,10. On Ausust 1st, adVlSll1.?: c:..nd enconragins tho


11 numin8 out of L'lO state of State's "(.'itness Flora CEl,pIE-.n.


12 Crime Ho.S. Ang'tlst l~1th, coachins :Behm in his testimony


13 before the Grand Jury.


14 Crine 1To.6. Attempt to co:c'rIJ.pt Biddinger in Los Angeles


15 at the AlexEmdri8. Eote, All,C;nst 15th.


16 C:cir!'le :No.7. Ansust 21st, or 22;,1d, again2.ttempting to


17 corl'U!)t Biddinger il1' San J?r2.ncisco.


18 CriTf.e :No.8. September 2nd, seenring of alO 000 in bills" ,
19 to be used for the c rime of j ur,j l:Jribi113'


20 Cripe No.9. The Dickeh1e..nn 2.ffair, about September


21 20th.


22 Crime lIo. 10. October ~ ~


.L Sv , the nmnins off of ',':i tncss


23 Sldllen.


24 All of these cste-tlished ',7i thont one ··..:ord from :Franklin,


25 ':rho lEd been c:·.t '::ork e.ll this time gathering infonnation


26 about t.he jury. rJhen :ho selection 0 f th e jury becaI?!e J?lore







scanned by


8054


November 26th.


of Artesi2_ 2.void jury summons.


encouragement given to Mrs Bain.


the beginning of the criIne


Cri1'7:e No.20. l~Ovember 2Gth,the attempt on the l)c.rt of


Cooney to lW.ve juror Elliott, the banker of Co~pton,


avoid jury SUJrr"llOns.


Cririle No.2l. november 26th, the ELttt"mpt to have juror Sackett


Cri'-.~e lTo.22. lTovcml>er 26th, the c=~ttenll)t to have juro11


R. E. Dolley of Nor~alk auoid jU!J service.


Crime Ho.lS. The G~ttem~)t to bribe Yonkin, November 18th.


tempt to bribe Krueger.


of 2ttemi)tin::; to bribe Loc10:!Ooo, Y,hic11 ),72.S completed as 0


s ope. ra tee rime on IIovember 9 t.h.


Crir le No .13.


Crime lJo .1;:). november .8th, the crir'1e of attempting to bribe


Frank Smith of Covina.


Crime No.1? November 18th, the first visit in the at-


Crime Iro·.19. The final attempt to bribe Krueger, Sunde.y,


Cri"'e No.lG. ~-rovemljer 8th, in the advice, assistance E'~l1d


important t.hE;.n the matters of widenBe, Franklin and


his ~ork c~me to the front, ~1d then came


Crir"e Ho.ll. The bribing of Robert BEdn, October 6th.


Cri~ne Ho .&2. Hovember 2nd, the attempt to br~be Underwood.


Crime Ho .14. This vias afterw2.rds reneyred 'by the COI!1:'11is


sion of E,nother c rime in at t enrpting to bribe Lock',voo d,


november 2;:)th to 23th.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


•
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1 And practically all of thom brought before you by the


2 t 8stimony of others t. 112..11 Franklin - - Franklin's testimony


3 simply of its oym '"feight, that is c'.ll.


4 No','!, 's en tlcmen, I ~m not E~ o in?, to talk to yon further.


5 I am ~oin~~ to leave this ':dth you. This is your ""ffair


6 from now on. As I said it to you in t.ho beginning, if


7 you want to ~c£e jU~J-~ribins a safe indust~J, then


8 e.c quit this TIan en this testimony, for you ':rill never


9 e..ge.in -- no other jury ':.ill ever, in my jUdgment, hcwe


10 submitted to them c, stronger case of this most daTI1l1.able


11 cri~!le. Think of it, gentlm1lon! With all the ryitnesses


12 who have come here, Y.1th c~ll of t~lem right out of their ovm


13 C8.:mp, ",'ho have como here to tell this story o'f cornmtion.!


14 If' syml)o. thy for CIEJ.renc e Darrow' Yr8ighs more ,:,1 th you


15 tllan the desire to blo:E out this damnable thing, then let


16 him ~~o. But let me cC3.11 YOlH attention to t.he fe,ct that


17 history " 'cells us thcd Geol'ge Vtashington wept '.'fhen he


18 signed the death ":.arrant of llaj or Andre. But he sisned it


19 nevertheless. Nov;, in GOel ' S 112:r;1e, be men; in God's na"!8,


20 be stronG men. In "':h8 l1.C'.Y'1e .of the state end in the nam8 of


21 dec ej.'lcy, don't I et us have thi s snakey mons t e r c ra.wl its


22 filthy length through 0111" courts of justice and coil itself


23 . It!. 1"f, ""1np in our jury ,:.0:/:. Don't e us have ilJO ..ny, :SOll" eI!lel1,


24 don't let us tea:::- dO\"F!1 the stat.ue of Justicia on the cou:'t


25 house ind erect there the h0ad of a serpeant. Don't do it 1


26 Si:ml)ly becan:') e its sce.les c~re bri3ht e.nd it is b cant. ifnI,


•
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1 don't do it, my friends, but obey your consciences in


2 this ma.tter.


3
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DOn't let sympathy lead you. 1 do not care what punishment


2 is meted out to this man; he should get the same that


3 Frankl in got. What an absolute absurdity and traversty


4 on justice it would· be to punish the instrument, the hired


5 man, and letthe other fellow go free. Do not do it, gent1e


6 men; in the name of Heaven, do not do it. Do not do it.


7 You cannot reconcile it with your consciences, you cannot


8 live with your consciences if you go out and do a thing


9 like this. Do not do it. Go and vote this man gUilty, as


10 this evidence shows him to be, and if, by reason of his


11 age, if by reason of anything else under Heaven--for which


12 1 cannot see any reason--he is.entitled to any courtesy or


13 any clemency, let the court extend it to him. But se.y
I


14 by your verdid:t, Gentlemen, that you believe that he did


15 this thing. It is nothing to me personally. 1 have no


16 more interest in this thanyou have. As 1 said before, 1


17 must make lry liVing in the courts, and 1 want to go up


18 against honest jurors. 1 want to go up against an honest


19 court. What is it we haye left in America'.. if we have not


20 got our courts? Where can we go if the accursed power of


21 money is going to reach into the courts and meet us there


22 and thwart us there, and drag our witnesses away, and drag
,


23 our jurors out--where is it going to end? What have we


24 got left?


25 Gen tlemen, 1 leave it with you and yeur God--and your


26 God. You cannot make any mistake when you find Cl ar ence Dar
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1 gUilty of this crime. And if you do not, 1 tel) you the


2 result of that verdict will not end in your lifetime and


3 mine.


4 I thank youo


5 (Whereupon, after the usual admonition to the jury, a


6 recess was taken until 8 o'clock A.M. August l?J 1912.)


7 -----
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JUNE 6, 1912, 9 A. M.


Is 1 De fendan t in cour t wi th couns el •


2 Case resumed.


Jury ca11ed; all present. I


3


4 THF· CorJRT. Are you ready to proceed wi th the :Jross


5 examination of·;'lr. Franklin?


6 tv:t1. BOGERS. Yes, sir. 1 think 1 rL:::"y say, if your Honor


7 please, on look~ng up the authori ties 1 find that a number


8 of decisions have laid down the rule that we should be per


9 mitted to recall him from to time in the Court's discre-


.10 tion, if we desire, but 1 'Nill go on as best 1 can.


11 THE COURT. Well, of course, vie will cross that bridge \vhen


12 we COllie to it.


13 MR. RIGERS. I '!lished to outline my position so there would


14 be no misunderstanding about it.
~


15


16 B E R T H. F RAN K LIN


17 on the stand for further cross-examination.


18 MR. ROGERS. Q, \:r. F:t;,anklin, when you 'vere--before you left


19 the United States District Attorney's office did you r:ake


20 any application to Samuel Broi,'n or to any person in the ci.is-


21 tr ic t at torney 1 s off ic e for enlployn;ent 1 A 1 did.


22 Q. How. long before you left the United States Marshall's


23 office? A Refnre 1 left there? No, sir, 1 did not.


1 am26 attorney's office before you left there?


24 Q Did you telephone on a nu~ber of different occasions


25 from the United States IfJarshall's office to tte district
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about immediately before, within two or three weeks?


A' Well, not in regard to anything of that nature, no, sir.


1 donlt remember any telephone communication of this kind.


1 may have telephoned?


Q You rray have telephoned? A Yes, 1 may have done in


busine ss.







United States Marshall1e office.1 11 think you meant the


2 Q 1 did. Now, what is your anew er ~


1"1 ~,u .(~


(Last question read


3 by the r epor ter • ) A 1 never, ~I:r. ?oger s, . made an appl ica


4 tion. 1 met Ford,l think, on the street, 3.nd told i him


5 1 would like to secure employment on any line of work that


6 he niight have.


7 ~ Hmv long was that before you went into the employment


8 of the McNamara defense? A Well, of necessi ty it could not


9 have been over two weeks.


10 Q To whom did you first apply in the McNamara defense people


11 or thos e connec ted with the McNamar a de fens e for enJployment?


12 A Why, 1 think 1 met \!r. LeCompte Divis onthe street and


13 spoke to him about it at the corner of First and Spring, if


14 1 remember correctly. 1 think he is the first one 1 mention-


15 ed it to.


16


17 A


Did you mertion it to ;,lr. Harrirrian at any time?


Job Harri~an, you mean?


18 Q, Yes. A 1 think 1 did, yes, sir. 1 am not positive


19 but 1 am qui te oure that 1 elid.


20 FO'N long after your convers:ltion wi th ;,~r. Ford or wi th


21 any person connected with the diGtrict attorney's office,


22 was it, that you spoke to ;~lr. Harr iman about getting a job


23 wi th the McNamara defense? A Now read that question.,


24 (Last question read by the reporter. ) Well, to. be absolute-


25 ly correct about it , I don't remeaber of asking ;,;r. Harrin',an


t but 1 think that 1 did, and
26 0 r s peak in g to h i ru abouti ,







1 11 di: it-waeeon,etime. 1 should say. between the 14th ::1"
2 June and the 29 th 0 f June.


not eure.


underatar:d your answer or fLy question is not understood


to be fair about it but 1 don t t r ernerrber the part icular


Q \'ih&t day was that'?


A Why, 1 think it was the day


A 1 will try to answ~r the best 1 can ,by you.


Q That is not qui te the question, ;,'ir. Franklin. Will you


~e kind enough to l~sten to the question, Either 1 don't


that 1 don't remember haVing any conversation, at this time,


wi th l.fr. Harr irnan, but my inn')! ess on is that 1 did. 1 want


that 1 quit the United States Marshall's office, but 1 am


Q All right, read it again. (r,ast question re::;.d by the


r epor ter • ) A 1 can I t answer that quee tion for the reason


occurrence, Ufo Rogers.


Q When did you speak to :,:r. Ford about employment wi th the


State 1 s Attorney's office?


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







2 memorandum that I have in my pocket.


1 A I think the 14th of June. I could tell hylooking at a


3 Q,


4 A


Did you f>ver speak to l{r Scott about employment?


I did.


5 q, In the ""JcNamara ca se? A Yes sir.


6 Q,


7 A


I refer to 1.,fr Joseph Scott, one of the attorneys.


Yes sir, I did.


8 Vlhen was that compared wi th the time you spoke to 1\{r


9 Ford? A I couldn't tell you,but if you allow me to look


10 at a letter I have in my book --


11 Q, You may look at the letter for the purpose of refresh-


12 ing your recollection.


13 A June 27.


Did you speak to 1\fr Scott about getting into the 1',fcN'amar


Referri ng again to the matter of telephoning, I v:ant you


defense before or after you spoke to navis? A


14


15


16


17


June 27? A Yes sir.


After •


18 to understand what I mean by it, so tha~ there will he no


19 possibility of misunderstanding about it. I understalrl you,


20 to say that you did not telephone a number of times fran th


21 United States 1\farshal's office, to the state's attorney's I


22 office immediately before you left the United states "Il'arshal' s


26 no recollection of Phoning at any time. I may have


25 stood as saYing that T did not telephone at all,but I have


23 office,that is,within a short time, ten days or tv.o weeks?


T am absolutely sure of that. I do not wish toA24







I did not,no sir.


Fred StarkeY,and I


At any time.


About a year or a year and a half


Hr Starkey.


Well, ~"r Rogers,nothing of that kind.


Under any circumstances ,or any time or anyA


Vlho was that'? A


When was that? A


Vhen do you mean? ~


afterwards. A


q,


ditions?


conditmons whatsoever you may name, I did not at any time


speak to Sam Brown, in regard to a job, no sir,for myself.


~ or anybody else? A Not that I remember at this time 


I think T did, yes sir, at one time.


Q Under any circumstances, at any time,or lAnder any con-


Q T am speaking, of course, about the time you left and
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Q Now,have you been e~ployed by the county of late,or


think J1 e obtain ed emplo:fIl1ent or work', there for a. short tim •


before I left the United States "!'!'arshal's office.


~ Did you ever speak to him since you left the United state


any other de~artment. No sir, I did not.


office,or thereabouts,around there'? A


A Well at any time, you will have to fix the time.


Q, About the time of your leaving the United states "!~arsha1'


lIJarshal's office, a.bout employment connected vdth the Dis


tfict Attorney's office? A In his department, no sir,or


TIrB COURT: Mr Bailiff,w~ll you lower those shades.


"MR ROGERS: Did you ever speak to sam Brovme c..bout employmen


in the District Attorney's office,or in ~onnecti"ol1 vd.th it.


Pardon me just &. minute. Will your Honor have those shadeSj--


lowered? I
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20
(
v 21


22


23


24


25


26







1 any office of the county or any county officer.


\


In this county':'


Coming now to the time you spoke to 1I1lT Ford, yo~ say


In any capacity? A


2 A.


3 Q,


4 Q,


5 Q.


Yes. A In an official capacity I presume you mean


No sir, I ha~e not.


6 you think tha twas approximately th e day you 1 eft th e Uni ted


7 states uarshal's office, which was the 27th day of June?


8 A I think- I did not leave the United states service the


9 27tl.r day of June.


Well, it was apPDoximately the 14th of June? A I think


10' Q,


11 Q,


Vmen did you leave it? A The 14th.


12 it 'was the same day I left. r am not sure. Yes sir.


13 Q. I believe you said,going t-o another matter for a moment,


14 I believe you said you knew George 'Hood? P. Yes sir,very


15 well, intimately for years.


16 Q, Did you meet George Tiood at the Court of Forresters in


17 this city, Cl,t approximately the time that you were fined j.n


18 the adjoining department here,that $4000? A what do you


19 mean l)y "approximately"?


20 The ordinary use of the term, I mean,in that vicinity


time. I am not going to do


Well, a, newer it if you pleasc,You may make your o~n


21


22


23


24


or close to it.


o-.,


approximation. P.


A VTi thin a week?


Yes sir,but I want you to specify the


• +
J. v.


25 J)o you ranember having a conversation "lath him close to


26 the time that you were fined that $4000 in the


department? A No sir,I did not. I did have a conversati
with r,.p,org:e Hood. though.







~
~


~
?ete 1 Q
• Do you remember when that was?
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A Well, I think I do,


2 but I am not sure. I think it was the 15th day of June, 191


3 Monday night, the 15th day of -- no, not June, the 15th day of


4 January, 1912.


5 Q Where was it? A I think it was within a half a block


6 of the Walkar Theater bUilding where our lodge meets.


7 Q Do you remember a conversation with him the ntght before


8 you plead gUilty ip the.adjoining department and got that so-


9 called fine of $4,OOO? A I do not, and I am not sure abou


10 this time, remember, but I think that time r.hen I had a con


11 versationwith Mr Hood. In fact, I am quite sure that I did.


12 Q At the conversation which you had with Mr Hood, yourself


13 and he talking together, no other persons being immediately


14 present, did yon say this to Mr Hood, as follows: Jthat is,


15 did this conversation occur as I will give it to you: did


16 he say to you, IlBert, you are a damn fool. Why didn t t you


17 take that money and put it down in your jeans and just simply


18 tell it was all fixed and not take a chance of going behind


19 the bars. n Did you reply to him: liMy God, George, I couldn'


20 they were watching me too close. n Then, did he ask you


21 'Where did you get that money?" Then did you reply to George


22 ood, "The man that I got ,the money froID, or who fixed up the


231rOPOSition __ n Using one of those two terms, eit11er the one


24 'Who fixed up the propositionn , or the one tiThe man I got the


25 oney from was a stranger to mo, I never saw him before, he


26 las standing within thirty feet when the money waS







or "no".


it was your 'impression it was a San Francisco man and he


nid you further say to himknow whether you could or not.


might have been an eastern man, he was a stranger in Los


-------- ----- --=+6+20-' \


he just disappeared and I have never seen him since"; didn't I
George say to you, "Couldn't you locate him?" And didn't


you say to him, "I don't know 'Whether I could or not"; that


you had been waiting, hoping to hear from him; that if you


had the resources of the District Attorney's office behind


you you might locate him, but as it was then, you didn't


1


2


3


4


5


6


7


8


9


10
,


! Sm 11(.,
r, 12


13


14


15


16


Q I have given the conversation •. Did you have that con-


versation, then we will take it up seriatim?


A I can't answer that question "yes" or "no".


17 MR FORD: I suggest the witness ha.ve the reporter read the


18 question to him.


19 A I'd like to have the qu estion read and asked seriatim',


and I will answer it.20


in that same conversation, was Darrow's name mentioned by


Then,I ~ll finish it.I have not finished.


one or the other off you, either by your or Rood, and did


you not say.then that llr Darrov.- is a friend, speaking to


Hood saying to George Hood, It George , you never can


what that man has done for melt, or v.u rdS to that effect


];!R ?OG~S:21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


substance? A Now, if the question will be asked


one at a time I will try and answer them. Your Honor,


I know what he has stated in his question, but I am not


able to answer all at one time. I can answer them as he


asked them one ata time, simply because if I said yes to


one part of it, it would be a lie to the other part. I did


have part of that conversation with Mr Hood; I am willing


to tell what part I had.


Q What part did you have, and what part did you not


have?


MR FORD: I want to make a suggestion that the reporter·


can read the question right along and let him answer it,


and just keep on answ~ring it.


THE COURT: I think we can get it.


1m ROGERS: Did you say this part, and Hood say thiS part


to you: nyou are a damn fool. Why didn I t you take that


money and put it down in your ~eans and just simply tell


it was all fixed, and not take chances of go ing behind the


barsn? A lIo.







1 remember it now,


A No, part of that con


Mr. Hood called my attention to it yesterday


and 1 then remembered the conversation.


gotten it.


He did not; no, sir.


Q ~hen did you say to him, "The man you got the money from"


and 1 wish to tell you as near as possible what occurred.


Q Be kind enough to answer the question. A Yes. When 1


get to it so 1 can. Now, what is it you wan t to know.1


Read the question. (Last question read by the reporter. )


or who fixed up the proposition, one or the other of those


questions,was a stranger to you and you never saw him before


that he was standing within thirty feet of you when the mone
f\..


20 was passed; that he just disappeared when the crack came


21 and you had never seen him .since? .


22 versation is true and 'part not true.


23 Q Which part is not true and which part is true? A 1 told


3


4


5


6


7


8


9


10


11


12


13
,


"-
14


15


16


17


18


19


, ~. 1022


B 1 I Q. Did you Bay to him, "By God, GeorgB, 1 couldn't, for


2 they were watching me too close?" A No.


Q And then did he ask you where you got the money, or in


some form or other, not being able to give the exact words?


AMI. Rogers, 1 think it was the 15th day of January, 1912,


1 hatL'a conversation With Mr. Hood at the corner of Seventh


and Grand Avenue in this ci ty, at the northeast corner.


When you asked me the other day in regard to it 1 had for-


26 that the man that was instrumental in getting me in that


24 Mr. Hood at that time that the man, if there was one man,
if .


25 that/l could find him, that 1 could clear myself, 1 thought
"
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1 trouble was near me when 1 was arrested, and, by the way,


2 1 didn't at that time mean ~. Darrow. 1 Will


3 you about it. It was i n pursuance to a conversation


4 an agreement the day before as to what 1 was to say.


5 was on the 14th day of January.


6 Q Did you saw in that conversation that he just disappeared


7 and that you had never seen him since? A 1 don,t remember


8 saying that" no, sir.


9 Q Did Hood ask you then, "Couldn f t you locate him? II And


10 didn't you say, you didn't know whether you could or not,


A . 1 think11 you had been waiting hoping to hear from him?


12 1 did say that, yes, sir.


13 Q Did you further say, "If you had the resources of the dis


14 trict attorney's office behind you you might locate him?


15 A Yes, sir, 1 think 1 did.


16 Q But as it was youdidn't know whether you could or not?


17 A 1 think 1 said something to that effect, in SUbstance


18 that.


19 Q Did youfur ther . say it was your impress ion he 11' as a San


A 1 think 1 did


A If 1


26 tl "1'. Hood asked me what kind of a manrereember correc y, 1b


25 some form or other, that "Darrow was a prince"?


20 Francisco man or possi bly an eastern man?


21 yes, sir.


22 Q, Did. you say in that conversation or at any time to Mr.


23 Hood, 1 believe that conversation, though, is the way 1


24 prefer the question--upon Darrow's name being mentioned in
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1 Darrow was ; that he had heard ·so nuch about him and 1


2 said to Mr. Hood that Clarence Darrow was a prince, perhaps,


3 . or wor ds to that effec t--if 1 thought it 1 said it, and if


Q You said. if you thought it you said it; Will you kindly


perhaps that was not as plain: as it might have been. If 1


had any conversation in regard to Mr. Darrow it was to


1 remember it oorrectly, 1 spoke of Mr. Darrow in the highest


terms, yes, sir, and he is not the only une 1 spoke that


way to •


4


5


6


7


8


9


10


11


explain that? 1 don,t quite get your idea there. A Well,


praise him at that conversation, and 1 think he asked me
12


what kind of a man he· was.


QYou said you started keeping a memorandum book on the


14th? A Yes, sir.


Q Does Mr. Hood's name appear in that memorandum book? A
""1


don,t think so. The fact thatl was at lodge appeared in


the memorandum book, though.


down the name of every person 1 talked to.


in it as one of the per-


1


1 didn tt put


Some of them 1


1 don,t think so.Asons you talked to?


Q Well, did Mr. Hood's name awear


15


16


17


18


19


20


21


13


14


did; depended en tir ely on who it was.
22


26


do, yes, sir.


Q Now~ when 1 was talking to you about the cashing of
23


that check of a thou8ar~ dollars at the bank, the First
24


National Bank, 1 asked you if you knew were the Merchants &
25


Manufacturers Association office is; do you? A 1 think







1


2


3


4


5


6


7


8
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Q ",ave you ever been there? A Yes, sir.


Q When? A Oh, 1" as in the M& M Association numerous


times on lodge work and wor k they were inter es ted in--land


shows--things of that kind, nunmrous occasions. :.:U don't


remember the date.
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1 Q Any time since your arrest have you ever been there?


2 A I have, yes sir.


3 Q When were you at the office of the Merchants & Manu-


4 facturers' Association after your arrest? A Well, let me


5 think -- I think I can tell you, approximately, _at least.


6 The latter part of January or the first of February; near


7 that date.


8 Q Vfuen was that that you were at the office of the Merch


9 ants & Manufacturers' Association as compared with your


10 statement that you made to the District Attorney --


11 Assistant District Attorney, Mr Ford?


12 TIards, Mr Rog ers.


A It was after-


13 Q. Afterwards? A Yes sir.


14 Q How long afterwards?


15 MR FREDERICKS: Just a lj,oment, may it please the Court.


16 We submit the answer is not intelligible, it isn't to me.


17 T1 It was afterwards". Which \,;,as afterVl."llrds? I don't under-


18 stand.


19 THE COURT:· I don't think that is quite clear.


20 MR ROGERS: Well, I will put it in another form: Does your


21 memorandum book show when you went to the 0 ffice of the


22 Merchants & Man ufacturers' Asso ciation? A I don't think


23 it does, it may though, I am not sure about it.


24 Q Who went wi.th you to the 0 ffi ce of the Herchants &


25 Han ufacturers' Association after your arrest?


26 Q You went alone? A I did, yes sir.


A nobody.
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was interested in the prosecution of the McNamaras, and that


Mr Zeehandelaar is secretary thereof, do you not?


You know that the Merchants & Manufacturers Association


the
Do you knoVi WlT Zeehandelaar1/secretary?


/
1


2


3


4


5


6


Q


A


Q


Q


Very well, yes sir.


Did you see him on that occasion? A I did, yes sir.


7 A It Vias common report that they were interested in the


8


9


10


prosecution, yes sir -- not in the prosecution, either,


rather in the clearing up of the matter. I presume in the


prosecution, if you want to put it that way.


11 Q You say no one went with you to the office o~ the


12 Merchants & Manufacturers Association? A Yes sir, and that


13 is true.


To the office of the Merchants & Manufacturers Associa-
14 Q


15 Q


How many times did you 80 there? A One.


16 tion after your arrest? A One.


18 the secretary?


19 two occasions.


17 Q Did you see Mr Zeehandelaar anywhere else, that is,


A· Now, pardon me; I was there t~~ce, on


20 Q When was the'other occasion you v-ere in the office


of the Merchants & Manufactuers Association after your ar-


&~;Manufactuers Association is interested in the fightin


rest?r. A Shortly after my first visit.


I think v;i thin a day or two.


You kno\';" , don t t you, and did then, that the I~erchants


How long after; will you give us an estimation?


A


Q


Q


26


25


21


22


23


24
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1 tr ikee and in combats agains t unions, and that the Mer chants I
2 & Manufacturers Association has had charge of all opposition


3 to strikes' in this city for a long period of time?


4 A I have no such --


in this ci ty are op-posed to one ano ther, apPllrentl;y so,


seem to be, according to my mind.


Q Wasn't it in your mind, that is,didn't you know --


is opposed to union labor.


THE COURT: I presume this question was for the purpose of


searching into the motives.


best evidenced by the fact -- I don't know it will be proper


for me to call attention to the association of any persons


with the Merchants & ManufactuersAssociation, but it cer


tainly has no bearing upon the gUilt or innocence of this


defendant whether the Merchants & Manufacturers Association


factu:e:ers Association do in regard to strikers, and that is


1m ROGERS: Preqisely.


THE COURT: Overruled.


A Read the question.


(Last question read by the reporter)
can't


A I eeal-ElR!.;t say that I understand it qufte as parti


l~ as that, ~r Rogers; I have understood common report,


that the interests of the M & N Association and the unions


5 1m FORD: To that question we object upon the ground it is


incompetent, irrelevant and immaterial. I1certainly is not
. the


relevant to any issues in this case, what~Jerchants & ~mnu~


6


7


8


9


10


11
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14
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we will put that in a little different form -- Were you notl


aware at that time that you went up there on those two occa


sions that the Merchants & ManufactUE~rs Association was in


charge of the fight against the strikers in the iron strikes


only a part of them.


1.1R FREDERICKS: His mo tives and reasons can certainly have


no effect.


THE COURT: 'Objection overruled.


A I didn't understand that the M & M Association, fur Rog-


ers, as a body, were making that fight. I had understood


that indiVidual members of the M: & M Association were making


a fight against the unions.


Didn't you understand -- A And I didn't think the


and I doni t think now, that the Association, as a body --


or I didn't think then, I won't say anything about what I


think now -- but I didn t t think a.t that time that the Asso-


ciation as a body, but simply as individual members, that


that body was fighting unions.







6p 1 ~:n't you know at th~-~m~ha~t:-M.rChant.&


2 Manufacturers Association had a strike committee and
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that


3


4


that stri~ committee was incharge of the opposition to the


iron strike, that ~. Pridham was chairman of it?


5 !4R • FREDERICKS. We obj ect to that as incompetent, irrele-


6 vant and immaterial to any issues before this court.


7 THE COURT' Objection overruled.


8 A No, 1 do not know that.


9 MR. FORD. It is objected to on the further ground it is


10 hearsay.


11 THE COURT. Objection overruled.


12 BY:MR. ROGERS \I Q Mr. Pr idham was the man you me t in the


13 district attorney's office when you were arrested and


14 brought up, wasn't he? A R I W\I Pridham?


15 Q yes, sir. A ~es, sir.


16 Q Did you know he was chairman of the M & M strike Com-


17 mittee? A No, Mr. Rogers, 1 did not. I don't know it


now •


I had no way of knowing it, only by hearEt¥ •


Q Did you ever meet Mr. Zeehandelaar there or anywhete else?


I am speaking of Zeehandelaar, SeCretary of the Merchants


& Manufacturers Association--anywhere else than


---~
Q Did you know. when you went up to the Merchants &'~


Manufacturers Association that the Mer chants & Manufactur


ers Association had financed the fight against the strike


the iron strike, for months? A No, I didn't know that.1


/


21


18


19


20


22


23


". 24


25


26
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1 office in the Merchants & Manti acturers Association room?


2 A 1 might have met him onthe street and spoke to


3 hilI~ not to have a meeting with him, no, sir.


4 Q Dii you meet him at your attorney's office, George Adams?


5 A No, sir; 1 did not.


6 Q Did Mr. Adams report to you he had had conversations with


7 Zeehandelaar?


8 MR. FORD. We object to that as hearsay.


9 J4R ROGERS. No privilege here 0


10 THE COURT. Objection overruled-


11 A He did not.


12 Q W)lO' was present at the conversation you had with Mr.


13 Zeehandelaar after you were arrested? A Which conversa-


14 tion do you allude?


15 Q The first. A.ell, 1 can name some of them.


16 Q Who were they? A Mr. Stoddard Jess, the vice. president


17 of the First National Bank of this city; ~. Jev.ne of the


Jevne Grocery Company.18


19 Q Which Jevne? AH. Jevne.
w.


Mr. Fred/Baker, or F.r ed


20 Baker--


21 Q Fred L. Baker? A Fred L. Baker, of the Baker Iron


22 Works of this city; ~. Reese Llewellyn of the Llewellyn


23


24


25


26


Iron Works, of this ci ty; Mr. Koepfli.


Q Koepfli? A Koepfli, the president of some company her ,


1 have forgotten the name of that now.


Q He was president of the Merchants &
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L ciation once, wasn 1 t he? A 1 think he was atone time.


2 1 know that by hearsay. But he is now president of this-.-


3 Q Bishop? A Bishop Candy Company, yes, sir ,.


4 Q Any others? A Yes, there were, 1 think, two others.


5 Q Were they the directors of the Merchants & Manufacturers


6 Association or merely the strike committee? A 1 have not


7 the least idea whether they are either one. 1 presume they


8 were part of the directors, Mr. Rogers, 1 don't know.


9 Q So youwwnt up there and met the gent1enenwho you presum


10 were the directors of the Merchants & Manufacturers Asso-


11 ciation. on what date was that? A I didn't presUIle en y


12 thing, 1 don't know anyt~ing about it.


13 Q You met them in their committee room of the Merchants


14 & Manufacturers Association? A 1 dontt know whether it is


15 a cOIJmittee room. It is a large room with a lot of chairs


16 in it •


. 17 Q And a big table in the middle? A Yes, sir. 1 presume


18 it is a committee room. It had all the appearance of it.


19 Q You think there were two others. Can yougive rr.e their


20 names? A' Well, 1 ought to be able to. 1 knew them, but


21 1 jus t cannot c all them at this time.


22 Q You .know, then, dontt you, that Fred L. Baker of the


23 Baker Iron Works is president of the Founders t Association,


24 the association of the iron trade in this city? A 1 have


25 so understood; yes, sir.


26 Q That is to say, the association, owners of the foundri
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BY MR. ROGERS. Q How did you get onto the idea of wanting


and machine shops?


MR. FORD· 1 object to that as merely calling for a con- '


elusion of the witness. If counsel 'knows all those things


he can introduce evidence of that matter. I do not think


he has a right to be introducing hearsay evidence on the


part of this witness.


THE COURT· It shows his state of mind.


MEt. FORD. 1 move that the answer be stricken out as callin


for a conclusion of the witness.


THE COtRT. The motion to strike out is denied.


A 1 wish to change m y answer to that question. 1 don't


know.


If Mr. Ford wanted its truck out onto change your answer?


a certain ground and the court overruled it, do you think


you can help him out a little? A Perhaps.


MR. FORD. 1 object to that as entirely improper and ask


that the counsel be admonished to refrain from questions


of tha t s or t •


THE COURT. Tte Court thinks the statement of cour~el is


improper. The witness has a right to correct his testinony


Mr. ROGERS. Yes, sir •


Q NOW, did you know that the strike committee of the


Jlerchants & uanufacturers Association was Fred L. Baker,


R • 11'. Pridham, Reese Llewellyn, Stoddard Jess, H. Jevne,


J. A. Koepfli, and those other two men that met you up
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Association's office1 ~MerOhante & Manufaoturere


2 before you came on this stand?


3 MR. FORD- We object to that question on the ground it has


4 already been answered and asked ~for the second time is mis


5 conduct on the part of counsel, done purely wi th the in tent,


6 and it is apparent from the intonation he wishes to create


8 of that character let hilll introduce it properly, if it is


9 relevant.


10 THE COURT' The question asked and answered is whether or


11 not he knew those gentlemen were directors at the time he


7 that impression in the mind of the jury. If he has evidenc


He is also asked now does he know at this12 went up there.


13 time--


14 MR • 'FURD. He was also asked if he knew they were men:bers


15 of the strike committee and he said he didn't.


16 THE COURT. At that time.


17 MR. FORD.:. At that time. Now, he is stating it again,


18 i tc an only be hearsay, and it is objected to as certainly


19 not the best evidence; both on that ground, not the best


20 eVidence, and it is hearsay •


21 -THE COURT· Objection overruled.


22 A Read the question, pl ease. (Question read.) Well, now,


23 the latter part of that question might Jlean one or two


24 things. 1 didn't see them just before I came on the stani,


25 if that is what you mean.


26 Q 1 didn't use the words "just before"? AYes, about







Q yes. A Yes, well, 1 want that understood.


Q Yes, sir. A 1 did not.


Q At whose invitation did you go up there to meet those


1 four months before.


2


3


4


5 gentlemen?


6 MR • nlEDERICKS. That is objected to on the ground it is


7 incompetent, irrelevant and immaterial,and 1 would like to


8 state our position in tha t matter, your Honor.


9 MR. ROGERS. Before counsel proceeds, may 1 enter an excep-


10 tion to counsel saying anything that will tend to enlighten


11 the wi tness as to what he is to answer. Counsel's posi-


12 tion upon it, if your Honor pleases, is not IE. terial to


13 this.


14 MR • FREDERICKS. Our posi tion on the objection, 1 would


15 like to make an argument.


16 THE COURT. 1 cannot anticipate what counsel is going to


17 say.


18 MR. ROGERS. You cannot, but 1 desire to enter an excep-


19 tion in advance and protest in advance to his making an


20 argument in advance which will tend--whether intended so


21


22


23


24


25


26


or not,--whiCh will tend to put the answer in the witness's


mouth., so that 1 may assign Dlisconduct in case it is done.


THE COURT. Cour-sel has made a proper objection and he has


a right to be heard on it. Captain Fredericks, 1 will


hear you.


MR • ROGERS. Yes, sir •
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1 take an-exception to the


(Continuing) Let me finish and you can get


MR. FREDERICKS. We are trying a case of bribery against


Clarence Darrow, charging him with bribing a juryman in


the case on trial in the Superior Court of Los Angeles


County, State of lta1ifornia. There is not anything before


this cour t in any way, shape or form, and 1 main tain ther e


MR. ROGERS. (Interrupting)


MR. FREDERICKS •


Association.has one whit of interes~ in this prosecution or


in the testimony of this wi tness. There is--


were can affect this case.


one exception covering it all. Now, that is our posi tion,
whether


and that is why we maintain/this Witness went to the Mer-


chants & Manufacturers Association or not has nothing to do


with the prosecution of this case j whether the Merchants


& Manufacturers Association were fighting the unions or the


unions were fighting the Merchants & Manufacturers AssociaMr


tion, we maintain has absolutely nothing to do With the


issues inthis case. 1 cannot by any stretch of the imagina


tion see how the question as to what the relations between


the Merchants & Manufacturers Association and the unions


remarks of counsel just made--


7


8


5
6 cannot be anything before this court in any way, shape or


form that will show that the Merchants & Manufacturers
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etel INow. I may not be able to see~Sfar i:::;::::-~oOu:7ser
2 for the defense does, but it certainly is not apparent to me I
3 that there is any relevency in the fact that there was a con


4 ~roversy betvleen the Merchants & Manufacturers Associati on


5 and the unions. This defendant is not tied to the unions,


out.


No", that is our position in


Well, I v;on I t use so bad a word as n intended" --are·


but which are calculated, not by


1m ROGERS: I desire, at this time, to enter an exception


to the statement of counsel as containing statements which


THE COURT: Read the question.


(Question read)


THE COURT: Overruled.


the matter, your Honor, that it is hearsay.


TEE COURT: Read the question, Mr Reporter.


we think it is immaterial.


1m F?SD~ lCKS : We are not in a posi tion to refute it or


rebut it when it comes in, because when we would come to


in something it would be hearsay and the other side would


object to our idea of questions, and it would be stricken


we are not 'trying the unions; there is no issue of unionism


in this case that is on trial, and so we think it is hearsay


Of course, 1-f there was anybody tried to influence this wit-I


ness in his testimony, of course, we think that would be


material and ought to be shown; but to go into the relations


of the Merchants & Manufacturers Association with the unions


21


22


23


24


25


26
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1 I and nature of the remar:s--m~de.--to endeavor to couve: °t:


a
th I


2 jury statements whicn are not evidence and ~hich cannot be


3 eVidence, but which are stated by counsel flatly and affirm


4 atively as if they were to be considered by the jury; en d,


5 of course, I understand there is a general admonition they


6 are to pay no attention to those matters, but I desire an


7 exception in the record.


8 THE COURT: I again admonish the jury that any statement of


9 facts coming from counsel of their position at the table,


10 unless sworn as witnesses, are not to be considered by you


11 as eVidence.


12 11m FREDERICKS: But, your Honor, I made no statement of


13 facts. I think the admonition of your Honor is unjust to


14 the prosecution at this time. I have made no statement of


15 facts to the jury.


16 THE COURT: In that event the admonition falls and has no


17 effect. If the jury should be inclined to consider the


18 statement, they are admonishei not to; and if not, the ad-


19 moni tion do es not apply. Answer the question.


20 A In answering that question,Mr Rogers, it v.-ill
v


be nece


By gr Rogers: Did you solicit the interview with t26 Q


21 sary, perhaps, for me to tell just hoT. I ha~pened to go thor


22 I di~'t go there at anyone's particular invitation. I will


23 very frankly tell you how I happened to go there ani


24 curred there, if you wish it, to the best of my recollectio


25 will be very glad to.
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gentlemen or did they send for you? A Neither one.


Q Did you know when you went up there whom you were goin


to meet? A I did not.


Q Did you know when you went up there the nature and


character of the assemblage of the meeting? A The char-


acter of the assemblage, of the individual members you mean?


Q No -- A Vmat position they occupied with the M: & In:


Association you mean?


Q I mean to say, did you know you were going up there to


meet a party 0 f men connected Vii th the l,!erchants & Manufact


ers Asso cia ti on, in some official capacity? A lIo sir, I


did not.


Q Did you knOVi whom you were going to meet in a general


14 I way? A I did not.


15 Q Did you know that you were going to meet men who had


16 connections with the Merchants & Manufacturers Association,


17 in their rooms? A I didn1t know it, but I presumed that


18 they would be members, yes sir.


19 Q NOVi , you went back again on the second occasion?


20 .A Yes sir.


21 Q About two days or so after the first? A I think it


22 was about that time.


23 Q Whom did you meet on the second occasion? A A ladp


24 in the outer office and Felix Zeehandelaar.


25 Q You met Mr Zeehandelaar? A I did, yes sir.


26 Q He is secretary and practically the manager of
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1 affairs of the Merchants & Manufacturers Association to your


2 then knowledge?


ith3 A I think he is about the whole thing in regards to the


4 business end of it, yes sir.


5 Q Did you talk with Zeehandelaar there? A I did for


6 about hal f a minute.


7 Q Did you talk with any of the other gentlemen interested?[


8 A There was nobody there but the lady in the outer office. 1


9 I opened the door and stepped in and asked ifNr Zeehandelaar


10 was. there, and she went to the door and so. id nyeslT, and I


11 went in.


Now, have you ever seen Zeehandelaar of the Merchants &


12 Q


13 Q


You saw him then? A I did, yes sir.


14 Mm ufacturers Association at EffJily other place than in his of-


15 fice? A When do you mean?


16 Q Since your arrest· A Not to my recollection. I might


17 have seen him on the street.


18 Q Have you ever talked with him on the street -- I desire


19 you to reflect on the. t for a Eoment. A No sir, I have not


20 Q


21 A


On the street or any other place other than his office?


lTo sir, I have not. I aTJ1 qui te sure of that. I lmov; I


22 never had any conversation with him; may have met him on the


23 stroet, I don T t" remember that.


who told me to go to that place to meet some people?
26


Who told you the time that you were to go to the Iciorch-


A You mean25 ants & llianufacturers Association, if anybody?
24 Q







4 near you, at H.ollywood.


2 Chamber or Commerce building, a contractor.


Yes sir; your· friend, ye s sir.
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A Hight


A 'J A Crook, sixth floor of the


Did he tell you that the men would receive you when you
1


That is the same one that lives on Vermont Avenue?


At that time, yes.


"i..nere does M.l:.' v .l1. Crook live, it ~lOU l::nOW':


5 Q


6 A


7 Q


3 Q


1 Q


8 went over there?


9 ImR FREDERICKS: That is objected to upon the ground it is


10 hearsay.


11 THE COURT: Overruled.


12 A Did he tell me would they receive me?


13 IJR ROGERS: Did he tell you that there was a body of men


14 over there that you were to see? A No, he didn't.


\ii thout telling what cat:le before, very dii'ficul t indeed.


entitled to explain.
THE COURT: You have the right to make any explanation of


your answer that is necessary to make it intelligible.


15 Q
Objec~ed to upon the ground that it is hears j


I wish your Honor would instruct the witness he is


It is not a question of explanation. It is a question


Your Honor, it is pretty hard to answer those questions


Vlhat did he tell you about that?


A


of telling; then I can tell just what happened.


THE OOURT: If tellins what came before is necessary


MR FORD:


A


THE COURT: Overruled.


MR FREDERICKS:


26
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1 Iexplain your answer to


2 right; both as to this


. .. .... .. V rmJ51 ~l~~;'YT


make it intelligible, you have that


question and as to other questions.


3 1m ROGERS: He must answer the question first, and then ex


4 plain.


5 THE COURT: The question itself must be answered, and then


6 make such explanation as you may find necessary to make it


7 intelligible.


8 A Read the question •.


9


10


11


12


13


14


(Last question read by the reporter)


A He told me that he thought there would be some of my


friends there, for me to talk about certain matters that I


spoke:. ~o him about.


:MR ROG:FmS: You had spoken to Crook, then, to get you an


interview with the Merchants & !Uanufacturers Association?


16 ever occurred.


15 A


17 Q


I did not, and I didn't say so; nothing of that kind


You knew that Crook told you to go over to the Kerchant


18 «; l'Ianufacturers Associat ion, the. t you v:ere going over to the


19 people who had the prosecution 0 f the Mcnamara case in hand,


20 didn't you, and the fighting against strikes?


21 1m FREDERICKS: Just a moment please. That is objected to,


22 may it. please the Court; caL ling for a conclusion of this


23 v;i tness; assuming something not in evidence; cannot be in


ciat ion had the l)rOSecution of the MclIamara case in hand.


THE COurtT: Objection sustained.


eVidence; that is, tha.t the !:1erchants & r.:anufa.cturers Asso-
24


25


26







there that I could talk to about a matter that I had spoken


A Yes sir.


A Yes sir, and


A Reese Llewellyn has


A He certainly is, yes s


A Mr Crook.


Well then, how did it come when they were your intimate


They all were your friends before this?


They have all been your friends?


stoddard Jess your friend?


110t intimate


Reese Llewellyn your friend?


A


friends, as I understood you to infer by your tone


Q


Q


Q


are yet, I hope.


Q


been my friend for years.


that tre meeting was to be there and it was to be a meeting


of my friends, and I thank God they were.


Q To be a meeting of your friends? A Yes sir, my frien s


Q Is Fred L Baker your friend? A He certainly is for


Q


to him abou t, yes sir, and not a committee of the M & M
. b


Association;. not particularly anyRdy connected with, but


Q Did he tell you that there would be somebody over there


for you to see? A Said there would be some of my frionds


; 043 -I
1m ROGERS: Mr Franklin, Who was it that mentioned the I


as I
Merchants & Manufacturers Association fep the place for you


1


2


3 to meet, you or Mr Crook?
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Q --and your goingto the office cf the Mer chants &


Manufacturers Association, which association you have inii-


your friends, those to whom you went as to the horns of ,the


altar, happened to be the strike committee of the Merchants


& Manufacturers Association?


m • FREDERIC KS. That is obj ected 10 as ass urning a fact not


in evidence, that this was the strike com~ittee of the


Merchants & Manufacturers Association.


How does it come that


A Yes, sir.


cated you knew the character' of it?


THE COUR T. , Objection sus tained •


MR. FREDERICKS. Now, I presume counsel is perfectly within
/


his right in the rem~rks'they are making, ;' "that they


can prove that here It, inthe hearing of the jury.


friends for whom you thank God--
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Q --that they were in charge of tile prosecution of the


McNamaras, in a way, or participated in it, that you went


on the defense? A Why, simply because it was a matter


of business, the same as you are defending Mr. Darrow now.


Every man--wait until I get through 'my answer, please.


Every man has aright to what defense he can get and what


money he has to engage counsel and help on the outside.


That was my-business. I took the position and conducted


myself as honestly as I could toward my client. I conducted


it dishonestly towards the people of the State of Californi •


Now, do you understand my position?


Q How do you explain the coincidence of thse men being your
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1 14R. ROGERS. 1 beg the Court's pardon. Mr. Appel asked


2 me if we could prove a certainthing and 1 said certainly


3 we can prove that. It was not intended for the ears of


4 anyone except us four gentlemen here. If it was too loud


5 1 regret it very Dlooh. 1 didn't intend it. 1 certainly


6 didn 1 t stand up here and say it to him or to the defendant.


7 THE COURT· Gentlemen, proceed.


8 MR. ROGERS. Q How do you accoun t for the fact that these


9 intimateofriends of yours were interested in the prosecu-


10 tion of Mr. Harrow? A 1 don,t intend to try to account


11. for it. 1 am no t try ing to accoun t f or anything except my


12 own acts and answer the questions as they are asked me,


13 to the best of my ability •


14 Q Are you endeavoring to say to us that that body of men


15 were your friends, personal friends, intimate friends--


16 A t didn't say ,intimate friends.


17 Q --to whom you went for personal advi oa and association


18 at the time?


19 MR • FORD. 'T f the Cour t please, 1 think the question and it


20 intimation indicates right on the face the argumentative


21 character of that quest ion. We object upon the ground


22 that it is argumentative, not cross-examination, and on the


23 further grourd that the matter has been fully gone into,


24 and would only be calling for a conclusion of the witness


25 at this time, and that the ~itness is not required to acco


26 for anything. 1t is a matter for couns" to ar gus to the
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jury at the proper time_


MR. ROGERS- Will your Honor hear me?


THE COURT • If youVlish to be heard.


MIl. ROGERS. If your Honor please, as it appears, not by


ques tionand answer exac tly,but by. the assooiation~·of


6 questions and answers all through this testimony, according


7 to our vi ew of it, the Merohants & Manufaoturers Associ~tio ,


8 acoording to the knowledge of the wi tness, was an assooia-


9 tion whioh has for its pr imal 0 bj ect the handling of the


10 employers's end of union labor strikes and diffioulties


11 ioU" this oity. We intend to introduoe evidenoe oonoerning


12 that. Now, we have the wi tness--the ohief wi tness for the


13 proseoution before he appears upon the stand and before he


14 enters his plea of gUil ty , himself, going up to the office


15 of the Merohants & Manufaoturers Association and there meet'


16 ing a portion of their direotors, their strikeoommittee,


17 and his explanation of that, his endeavor to oonvey the


18 idea--I doubt if he is succeeding, but he is endeavoring


19 to convey the idea that he thanks God that these men were


20 friends of hie, personal frd:eIids, and I am asking if he oan


21 explainthe remarkable ooinoident, as
-'-..,


Vie olaim it to be, .


22 of his friend.s being also the strike commi ttee of the Mer


23 chants & Manufacturers Association. It is a unique thing,


24 that the Association, whioh, acoording to our oontention,


25 and what we will show, has participated in the prcB3ecution


26 ot the McNamara cases, and has participated in the prose
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tion of this case, Who, perchance, have this wi tness up


there before them in that assemblage With Which, we contend


3 that he must have been impressed by its body of distin-


4 gUished gentlemen standing around there listening to him,


5 and doubtless assuring him of some future things that would


6 doubtless happen in the future. At any rate, we have a


7 right to,probe into his mind~ we think, under those remark-


8 able circumstances. We have a right to know whether or not


9 they were his friends personally, or whether they were his


10 friends because, perchance, he might come on this stand and


11 testify in this case against Mr. ~arrow, who has been the


12 champion of their opponents for a good many years, and we


13 wen t to knOW' more than that, and this is the relevancy of


14 it, what effect that had upon his mind and would have upon


15 his mind. Here is a man who was taken up there or who goes


16 up there to attend a meeting of the Merchants & J&anufactur-


17 ers Association, a body of exceedingly impressive men, a


18 body of men, the reading of whose names impresses one as


19 we listen to it •. Some of the fines t and most distinguished


20 men in the city, yet men who ar eengaged against Mr. Darrow


21 in this controversy. No question about it.


22 MR. Fo.RD. It isn't in evidence yet.


23 Iffi • ROGERS • But it is par tly in evidence and will be fur-


24 ther in evidence, and 1 have aright to know all the cir-


25 cumstances of this mos t unique and r emarkabie :m~etinB': befor


26 this Witness entered his plea of guilty, and went upon t







Honor a very close illustration of it, if you wi~l permit


me: When Mr. Gallagher was on the stand' in San Francisco,


1 was permitted against objections even more strenuous


than these here, to show that Mr. Gallagher met Mr. Spreckles


the chief friend of the prosecution, although a private


cttizen, out in the Pr,esidio at night, and there hadcon-


v ersation with him, and 1 was permitted to show all the


circumstances of how they went there and What for, and its


impression onthe mind of Gallagher.


MR. FORD. We are not ~rgudngthat question at all. The
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.stand to te.s tify agains t Mr. Darrow.
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1 can give your n


12 Cour t has ruled you can do that.·


13 MR. ROGERS. 1 can see no reason Why we should not be per-


14 mitted to ask. this question right alorg this line, it is


15 par t of it. 1 have aright to probe in to this witness


16 to ascertain why he thought there, if he is trying to


17 co~vey the idea to the jury, that he had an honortble and


18 personal acquaintance and had iaepersonal solicitude tfor


19 these men who by some strange coinciden~e are the prose-


20 cutors, to a certain extent, of Mr. narrow. Now, far from


21 me to sCJf anything against the Merchants & Manufacturers


22 Association or those men. 1 have the very highest regard
.1 have nothing to


and respect, and for their posi tion.


24 say because it is one which they have a right to take, but


2~ f thO °t up there bafore that dis-
u the mer a taking 0 lS Wl. ness


26 tinguished body of men, opposed as they are to Mr. narro


23
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upon principle and upon every association in 1ife--the


mere taking of this Witness up there and letting hirr see


thos e men and talk wi th them and receiving the assurances


of their friendship, is enough almost to put this man on


the stand.


MR. FREDERICKS. NoW, may it please the Court, it seems


to me--


THE COURT. daptain, let's have the question and objection


read.


(Last question and objection read by the reporter. )


MR. FREDERICKS· 1 think the matter is before the Court.


12 I t is largely how do you reconc i1 e. Now, we maintain'


13 that this --there is being dragged in her e by the heels, you


14 may scv , the idea that because counsel has in some sl ight


15 degree shown that the Merchants & Manufacturers Associa-


16 tion were interested in the prosecution of the McNamara


17


18


19


20


21


22


case, that is, 1 will admit there has been some slight


indication that w~y by reasonof the testimony of this


witness that he was advised to avoid members of the Merchan


~&} Manufacturers Association as jurors and perhaps in one


or two other little ways, but in a very minor way;' but the
been


idea has/apparently, to my mind, is being an attempt to


Now, I might
Association are interested in this case.26


23 hitch onto that feeling that the Merchants & Manufacturers


24 Association were interested inthe McNamara case, to hitch


25 onto that feeling the idea that the Merchants & Manufacture s







1 cite, for instance, counsel's own case. Hewas the


1050 n
attorney


2 for the Merchants & Manufacturers Association in the MbNam a


3 case, and he is here properly and r'ightfully defending Mr.


4 Darrow.
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m 1 I There is absolutely


2 consistent with the
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and can be nothing incongruous or in-


two positions, and this man may have
3


4


5


6


knoi"m that the Merchants & Manufacturers Association was


interested in the Nlcnamara case, but there isn't one scin-


tilla of evidence to show that that would iisqualify a man


from taking -- or that would make a man interested in this


7 case. Certainly counsel cannot argue that. now, we main
\.


8 . tain th~re is no connection between the two cases shov.n yet,


9 and there cannot be, at leas"t -- I will withdraw that state


10 ment, "there can't be", because anything that has not been


11 done yet can be done in this world; but there is no connect


12 ion between the two. There is nothing in evidence here that


13 shows that the Merchants & Uanufacturers Association and the


14 strike breaking committee is interested in the prosecution


15 of this case, or is interested in anything else other than


16 as citizens of this community they might be interested in


17 what they thought was a correct prosecution, or' what they


18 the}lght was not a correct prosecution. They might be inter


19 ested in one side or the other of that, but that has ,not


20 been shown yet.


21 THE COURT: Counsel has declared his intention of making a


22 furthe:r; showing.


23 !.ffi FREDERICKS: Yes I know, it has been dragged in by the


24 heels. If we keep on with that we will perhaps all have the


25


26


impression it has been shown, when it has not been shown.
Therefore, counsel is not called upon to reconcile


answer that he has made, when he certainly assu~ed







1 Ihypothesis,


2 sion of the
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which doesn't exist, and calls for the conclu-


witness. He is not called upon to reconcile tho. '.


3 THE COURT: Let me have tha~ question once more.


4 (Last question read by the reporter.)


5 1ffi FORD: Now, if the Court please, there has been no


6 foundation laid for the question at all. This question has


7 one of tViO purposes and can only be asked for one of two


I,


I


8 :purposes. This whole line of questionings are to show the


9 motives of the r.itness, to shor. that these men have gotten


10 this man to testify falsely. That men like Stoddard. Jess


11 and Fred L Baker and so forth, have procured this witness


18 tion; they have a right to go into that, but there is an


19 orderly Viay to go into it.


20 TEE COURT: Objection overruled.


to commit per jury. and say what occurred in that room. ITow


they can ask him what occurred there, if they want ,to get at


They can ask him ~lmt occurred.witMJr Crook.


~hey haven't done so. They have gone along and hit the


high spots, and if they seek to impeach the witness let


them put the impeaching question to him and lay the founda-


his motives.


12


13


14


15


16


17


21 A I will have to ask you to read that question again.


22 (Last q~estion read by the reporter) A ITo.


231m nOGTI83: When yon went uIl there, did you go seeking aid


26 say the very least, extremely friendly Viith the Ilrosecutio


When you went uIl there you kneVi that those men Viere, t


24


25


and comfort?


Q


A lIo.







moment. We object to that question as ir-


1 Iin this Gas.?


2 rm FORD: Just a


A !ar Rogers --
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3 relevant, immaterial and no foundation laid for its intro-


4 duction Let them first show that there was somethir~ oc-


5 curred between this witness and those people, and then go


6 into their re~ations with the prosecution if they so ~~sh.


7 If they show there was something between them that occurred


8 that should not have occurred, then let them go into their


9 relations; or, even if they have gone into that matter, and


10 unsuccessfully, and desire to show it all, they are entitled


11 to go into it; but they are hitting the high spots, and we


12 ob ject to it upon the ground that no foundation has been


13 laid and that the question is not cross-examination, incompe


14 tent, irrelevant and immaterial.


15 THE COURT: Objection overruled.


16 A· Read the question.


17 (Last question read by the reporter)


18 A I didn't know ~hat men I was going to meet, Mr Rogers,


19 so I couldn't have known of that:


you would meet in the Merchants & Manufacturers Association'


offices, didn't you?


20


21


22


23


24


LID RO GER 3 :


MR FORD:


witness .


You knew in a general way the kind of men that


A Oh yes.


Objected to as calling for a conclusion ef the


. 1m ?OG~3: It is the state of mind.
25


26
THE COURT: Objection sustained.
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1 1m ROGERS: Exception. Didn't you know when you went


2 up there, r.hether you knew the precise individuals or not,


3 the t they were to meet in the Merch~nts & Mant1.facturcrs


4 Association's offices.


5


6


7


8


9


10


11


12


13


14


15


16


17


18
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22


23


24


25


26







3


3811 MIl.FORD.


2 answered.


THE COURT.


1005


Objected to upon the ground it has already been


Objection sustained.


not cross-examination.


tions put to him. Objected to upon the ground that,i tis
\,


already been answered.


MR. ROGERS. Jus t a momen t- I would li ke to finish my ques-


He is simply answering ques-not contending for anything.


MR. ROGERS. Q Now, if you didn't. know whom youwere going


up there to meet, how do you contend that you went up ther


to meet friends of yours?


MR. FORD. Jus t a moment--we object upon the ground that


the ques tion is irrelevant and immater ial and the witness is


tion, With all due respeot.


THE COUR T. Finis h your ques tion •


1m • ROGERS. Q You say youdidn t t know who myou wer e


THE COURT· It isargumentative.


KR. FORD. And it also assumes a faot not in evidence, that


the men whom he met--he testified were personal friends


of his. He didn t t say he was going to Dleet personal


friends. He said he was going over there to meet some men~


Mr. Crook advised him to meet.


THE COURT· Objection sustained •


:MR. ROGERS. Q You say you didn t t know whom you were gOing


to meet?


1m. FORD. Objeoted to upon the grouni the questihn has


4


5


6


7


8
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12
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You mean by that youdidnlt know the individuals
nfI.··i•. ·.


i
•·I,


! !
.j


THE COURT. Overruled.


A Well, 1 certainly didn't knowwho 1 was going to meet and


if 1 didn't know who 1 was going to meet 1 certainly couldn t


know the character of men 1 was going to meet.


BY JAR. PtOGERS. Q But you knew the charaoter of place to


whioh you were going, didn't you? A Yes, sir. 1 am willil).


to testify--


MR. FORD. Objected to upon the ground it has been fully


gone into.


THE COURT. Strike the answer out.


MR. FORD' Objected to upon the ground it has been fUlly


answere d and gone into.


THE COURT. Objection suS tained on that ground.


MR • ROGERS •. Onthegrou¢ that it has been fully answered,


your Honor?


THE COURT. Yes, sir.


BY Aft. ROGERS. Q How long befor e you went up there was it


that you and Mr. Crook had thiatalk about }Q1r going up?


A Why, 1 thirk about two days, 1 am not sure as to the exact


time.


Q Who suggested it firat, you or Crook? A Mr. Crook.


. .


2 you were going to meet or do you mean you didn't know what


3 kind 'of men you were going to meet?


4 MR. FORDo Objected to upon the grouIXi. the matter has


5 been fully gone into and fUlly answered.


6
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1 Q You know Mr. Crook's connection wi th the Merchants &


2 Manufacturers Association? A No, sir, 1 don't think 1 do;


3 1 am not sure whether he is a member or not.


4 Q You know he is a contractor and builder? A Yes, sir.


5 Q You know he is an employer of nonunion men and an oppone t


6 of unions, don't you?


7 m • FORD. The question as to what Mr. Crook is or is not


8 would be, as far as· this Witness is concerned, purely hears


i
I
~.. ~


i
i


I
L
i I


~


Counsel is making


Now, what difference does it make


THE COUR T• This is not an inquiry. The quas tion is what


connection is shown.


of nonunion labor?"


any children and what his affiliations are, and Church,


....
~


~
~


etc., and non union labor, and any other subject, until some ;0
r<


appears that there ought to be some way of preventing in


quiring into whether he is a married man or whether he has


I
does this Witness know about it. I
MR. FORD. The question is, "Don't you know he was an emp10 e1


and 1 cannot see the relevancy of it.


~tatement after sta~ment as evidence, in other words a


statement he makes it in the form of questions and 1 cer


tainly think, until the relation of Mr. Crook to this case


9


10


11


12


13


14


15


16


17


18


19


20


21


22 until we can show his relation to the case; let it be


23 shown there that he has some relation to the ·case and let


24 them show what 0 oourred before that fact can become at


25 least relevant, certainly there has not been a scintilla


26 of evidence to shC1R that union labor is in any way connec







1 with this case and with this charge.
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1 am aure 1 have


. I
,j


2 just as much sympathy, and possibly more practical sympathy


3 With uu.ion labor than some that are claiming it now.


4 MR.. APPEL. Your Honor, the question is simple, we are try


5 ing to show theconduc t, your Honor.


6 THE com T. Obje ction overruled.


7 A Read the quest ion.


8 (Ques tion read'. )


9 A No, sir, I do not.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Q In this meeting Wi th the Merchants & Manufacturers, in


the Merchants & Jlanufac turers Association office, with these


gentlemen whose names you have give n us as being present


in their office, including~. Zeehandelaar, the secretary of


the Merchants & Manufactueers Association, all these meetin


occurred before you plead guilty and got this alleged fine


and promised to testify inthjs case?


MR. FREDERICKS That is objected to, because the question


is dual in its character, "before you plead gUil ty1 would


be one time, possibly, and "before you promised to testify"


another.


MR. ROGERS. All right.


THE COURT. Question is withdrawn.


I...
II ipl.


e.
~.!


a" !
~'
~'


~


~
I
I


i
/.


I
!
i
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i
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I
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By Hr Rogers: Before you plead gUilty in the next


2 department, and got that so-called fine? A The conversa-


3 tion, the meeting with the people at the r:r & liI Association


4 occurred between the time that I had made and signed a


5 sworn statement to the District Attorney of the facts in


7 the statement to the District Attorney, and I want that dis


8 tinctly understood.


6 this case and the time I plead guilty.


9


10 A


It was after I made


When did you make that statement to the District Attorn


I think it was the 25th day of January; I can tell if


11 you will allow me to refresh my recollection.


12


13


14


15


16


17


18


19


MR ROGERS: Gentlemen, will you be kind enough to furnish


me that statement in order that I may compare the testimony


of the witness in cross-examining him about it.


rill FSEDERICKS:We, assign counsel's request as being misconduc


Counsel knows he has no right to make such a request; he


knows those notes are our private notes, and he has no right


to make a request for them, and we will not give them to him


and we assign his request as misconduct.


23 at a particular date.


24 THE COU?T: The application is denied.


20 MR ROGERS: I ask for an order of the Court upon counsel's


21 refusal, to require them to furnish the statement of this


22 witness ~s having been made and refer~ed to in his testimony


26 Q :By llr no gers : How, when i":'as thi s meeting at the I.T &


12 'P.OGB?S: ' ~xception.25
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1 Association rooms, having fixed those two elates?


2 A I cannot tell you the exact elate. It ~as sometime suo-


3 sequent to the time I had. made this statement.


Does your memorandum book s~~w? A Yes sir, it does.4 Q


5 Q


6


Where is it?


Let's see it.


A In my pocket.


A I will let you see that page. It i


7 a loose leaf --


8 1m FREDERICKS: We .ob ject to the question and direction --


9 it is hardly a question, but we assume that counsel is askin


10 the witness to produce it; but if he eloes, he can only produ €


11 it far his own enlightenment and not for counsel's.


12 1ffi .;ErEL: We ask the Court to make an order requiring the


13 witness to produce that memorandum referred to by the wit-


14 ness at this time, and referred to by the witness heretofore


15 in his di r ect examination.


16 1m FO~D: If the Court please, the witness is entitled. to


17 use his memorandum book if he desires to refresh his recol-


18 lection at any time; and if he doe s use it, then counsel is


19 entitled to look at it, and if they are the ones that procur


20 it from him and introduce it, we will be the ones that will


21 have the right to ex~ine it, not they. The witness has


26 give them the memorandum of th~t date; it is a loose lea


22 not used his memorandum book in order to refresh his recol


23 lection from it, and counsel are not entitled to look at it


24 un1esG the witness himself is willing to confer that privi-


25 lege upon him. now, the v.itness r~s said he is willing
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memorandum -- if they want it, and. we have no power and the


Court has no rower to compel him to give up hin private


record for inspection of counnel unless the witnoss desires


to do so, unless the witness himself should produce the


book.


1IR APPEL: VIe are simply making a request upon a proposi tion


that the law. says, and which everybody ought to know, that


the uefendant is entitled to the process of this Court, is


entitled to the process of this Court for the purpose of


making his defense. We have followed a line of simply


asking the Court, in our humble judgment, for our rights.


He is not our witness; he is a witness against us, and he


says that he has in his possession certain information from


"...;hich he can state as to dates here. \7e ask him to produce


that memorandum. We l'..ave a right to ask it. We can only


ask the Court to enforce that right, and \',e simply are aakin


the Co~rt noT. to enforce OlIT rights as against the witness',


to produce that memorandum. That is all we are asking for,


and I.e think we are right, and that is the reason we ask for


it.


MR FORD: Section 2047 of the Code of Civil Procedure con


tains the law on the SUbject: "A v.-itness is allowed to re


fresh his memory respecting a fact by anything written by


himself, or under his direction at the time v.hen the fact


occurred, or immediately thereafter, or at any other time


when the fact was fresh in his memory and he knew the sam
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1 was correctly stated in the. writing; but in such a case


2 the writing 'must be produced and must be seen by the adverse


3 party who may, if he choose, cross-examine the witness on it


4 and may read i t to the jury."


5


6
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P 1 Now, if the Court please, the expression of one thing


3 law expresses the circumstances under which the witness may


4 be allowed to use that memorandum. The Witness has testifie


5 here from his recollection, and unless he is unable to


6 testify from recollection then he is allowed to use the


7 baok, but he has testified here from recollection and has


In this case the2 in the law is the ellclusion of another.


8 not asked to see the book. They are the ones that are


9 asking to see the book and the law does not confer any


10 priVilege upon them to go into this man's private books.


11' MR. APPEL. The witness says he canno t s tate the date exactl ,


12 except by reference to that memorandum.


states.


A 1 will state, to the best of my recollection that meeting-


THE COURT· IS that your statement, Mr. Franklin?


MR • APPEL. That is What he said, that is what the record
13


14


15


16


17 THE COURT. Let us see what the record says about that date-


18 ".<".~ (Record read by the reporter as follows: "Q'l"'hen did


you make that statement to the district attorney? A 1


will'allow me to refresh my recollection.")


MR .nAPPEL. That is not correct, your Honor. He said, "That


He


1 can tell if youthink i~ was the 25th day of January.


1 can refresh my reoollection from a memorandum."


desired to use the memorandum.


MR. FORD. To save time, 1 will stipulate the whole memo-


19


20


21


22


23


24


25


26 randum may be put into evidence.
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t:If I\..tl" <A"a", La., LbII '


1 MR,_ APPEL. That is the same stipulation, ani we except to


2 it--


3 MR. Ford. Then 1 wi11 withdr aw the s tipula tion.


4 MR. APPEL. We will take another esception and we assign


5 that as error and trying to prevent us here and putting us,


6 on examin~tion as to our ideas of conducting the case, com


7 pelling us in a certain manner to respond to that and


8 keep silent as to each matter that is necessar ily ,l before


9 the jury. We do not like that, your Honor.


10 THE COURT- The question is a little vague in this, that


11 it does not indicate to the Court for what purpose the


12 memor andum is to be pr oduc ed.


13 )4R • ROGERS. The r epor ter di dn t t read--


14 MR. APPEL. The reporter didn't get it right.


15 MR. ROGERS. The reporter didn't read the situation as it


16 was_


17 THE COURT. The reporter has read it as 1 recalled it,


18 but you might reframe the question.


19 Mn. ROGERS. 1 will do so.


20 Q JS there any way you can tell us exactly and precisely


21 what day youfirat9Went up to the Merchants & Manufacturers


22 Association to meet these gentlemen at their offices?


23 A No, 1 do not think so. It was a time SUbsequent,


24 though, to the 25th day of January.


25 Quave yousomething in your possession by which you can


26 make it absolute? A, The time?







7 MR. APPEL. There is no objection. He is arguing--


8 MR. FORD. ~-I object to the question on the ground it


12 went up there to meet these gentlemen. The witness didn't


13 tes tify to that. He tes tified he had a ne morandum by


14 which he thought he could fix the date when he made a state


15ment to Mr. Ford, which is an entirely different matter. The


16 record shows it and 1 object to counsel making statements


17 which are nct1in accordance to the fact.


18 lffi • ROGERS. The record shows.


There are


Counsel has asked him if he didntt


MR • FORD•. Read it and settle it r igh t now.


he did not testify to.
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Q "ea, sir. A No,. sir, not exactly. '


Q Haven't yougot a memorandum book in which it is set down, \


the day you went up there which you made approximately at


the time as you have heretofore testified?


MR. FORD. If the Court please, the witness has not here


tofore testified.


heretofore testify he had a memorandum as to the date he


assumes the witness has testified to a state oftacts which


1


2


3


4


5


6


19


20 too many of those misstatements like that.


21 THE COUR T. Objedtion overruled.


22 I4R. ROGERS. If your Honor please, counsel states, "There


23 have been too many misstatements like that." If your


24 Honor pleases that is not fair; t ... ~ 1 have made no mis-


25 statements and if your Honor will permit me, in order that


26 that may not go before the jury as a fact, 1 desire


what the re cord is and to produce the record.


9


101
I


11
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etel ~ffi FORD: We join in the request.


2 1m ROGERS: He says on the 14th of January he commenced to


3 kee~' an account of ~here he went and all whom he met, that


4 he dictated it to his ~ife at night and he tried to ~roduce


5 it here on one or two occasions and he was ke~t from doing


6 so, and I asked him right in this examination if he had a


7 memorandum in that book shoi.ing that he ~as up to the Mer-


8 chants & ILanufactuers Association office and he said he did.


9 A I said I didntt say any such thing.


10 MR FORD: I would like to have the record produced on that


11 matter right now.


12 THE COURT: Produce the record if you want it.


13 MR ROGERS: Very well, sir, as soon as it is \ITitten up I


14 will return to it.


15 THE COlTRT: Objection overruled., But, counsel desires yo~


16 to produce the record, and in view of the statement he has


17 the t right.


18 1m ROGERS: Read the question, please.


19 (Question read)


20


21


THE COURT: Gentlemen of the jury, bear in mind the admoni


tion of the Court heretofore given you. We will take a re-


22 cess for ten minutes.


23
(Here a recess \.BS taken for ten minutes. After recess


24 jury returned into court-room.)


TRE COURT: The jurors are all present. You may read the


last question, Mr Reporter.
25


26







't . j:>.,Ou1


THE COURT: Objection overruled.


recess concerning a matter, and I ask that it be read.


"'0. now, y;hen


Q ;','here is it?


I will let you see that page. It is


Does your memorandum book show?


A Yes sir, it does.


A Let us see it. A


a loose leaf __")


this statement. Q


was this meeting at the M & M Association rooms, having


fixed those two dates? A I cannot tell you the exact


date. I twas sometime subsequent to the time I had made


and if counsel desires further reading it may be done.


THE COURT: All right.


lffi FF.EDERICKS: In order to save re~eating, we would like


to have it read on the ~age before it.


1m ROG3RS: Never mind that. I will have him read for me,


THE COURT: All right.


(Record read by the re~orter as follov.s:


A I am not ~ositive as to that, Mr ~ogers.


1m ROGERS: Mr Petermichel, will you be kind enough to turn


to that record which was called to your attention during the


IliR ROGrnS: I ydll withdraw the last question.


THE COURT: All right.


Q By Nr Rogers: Did you ~ut down in your record a memo-


randum of the meeting between yourself and Mr Zeehandelaar


and others at the Nerchants & Manufacturers Associati on?


1m FORD: We object to that on the ground the memorandum


itself is the best eVidence.
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1 11'ffi FORD: I listened very car eful1y at the time that in-


2 formation was given, for the reason, I might state franklY


3 to the Court, I have read the memorandum book and I listened


4 carefully to the testimony of the witness, and my reco11ect-


5 ion is that the statement as to what \....as in his memorandum


6 book was with reference to the time when he made the state


7 ment to me.


8 rm APPEL: We take an exception, your Ronor, to counsel in


9 this Court telling the jury what the facts are so far as he


10 is concerned, and we assign this as error again.


stands.


THE COURT: The record was read to the jury, and let them


susceptible to that interpretation, even now the ~ay it


I think the reporter left out a portion


I think that the record of the reporter is


Mr Reporter.
A I understand what the answer was.


of it there, it sometimes ha:p-pens, it frequently does happen


THE COURT: It ap~'ars that this matter is not of sufficient


importance to justify any further time.


1m ROGSP3: How, sir, will you be kind enough to explain


your answer that the reporter read. Please reed it again,


ion is, what he read in that memorandum.


~ffi FORD: I think it is incorrect, and I am going to state


it to the Court.


interpret it.


1:ffi. APPEL: But my friend didn't say as to What his recollect


Lm FREDERICKS:11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 Q You understand what the answer was? A Yes sir.


2 IJR FREDERICKS: That is objected to on the ground it assumes


3 that the answer calls for any explanation.


4 THE COURT: Objection overruled.


5 1m FOr:~: The witness is not required to explain the Reporter's


6 A I did not understand your question to allude to the


7 me~ting in the M & M ABsociation. I thought yeu meant the


8 time I made the statement to the district attorney, and I


9 think my answer was to that effect.


10
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te 1 Q Please read the record again, l1r Reporter.


1m ROGERS: Yes sir.


1m ROG~3: Yes sir.


THE COURT: Go ahead.


I intend my testimony to say that myfrom my testimony.


subsequent to that time.


MR ROGERS: now, will you let me see the memDrandum by w


memorandum book does show the meetinn at the time I made


the statement and this meeting at the M & M Association was


entry of any meeting at the 1.1 ('.; I:':. Association. I did not so


intend my testimony, didn't wish you to understand that


wish to be understood as testifying that my book shov.s any


1m fcOG~~u: That is a matter of argument, sir, to the jury.


A If your Honor please, before we go any further, I don't


that that does not show nny contradiction.


THE COURT: Read the portion called for. If it becomes


necessary I v.ill order more read.


MR lfORD: I think the vd tne ss is entitled. to have read the


preceding por,tion of it.


IUR FREDERICKS: Now, may it please the Court, I maintain
I


THE COURT: You are entitled to it.


A The record does not so show the way it read.


MR FORD: Ne object to the reading of the record. For the


benefit of the v.i. tness I "T.'ould like the qnestion preceding


that read by the reporter.


THE COmT: Is it necessary to have it re-read, tir 'Eogers?


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 you oan tell what day you wore at the Merohants & Manufaotur


2 ers Association? A I ~~ll if you want it, yes sir. Tha


3 part of my memorandum.


4 rill. ROGERS: Yes. A Yes sir.'; (Produces memorandum) .


5 Q- You have handed me a memorandum dated January 25, 1912.


6 MR FREDERICKS: We object to counsel reading it in evidence.


7 1m ROGERS: I desire to inquire if this memoranduw is one


8 which will refresh his recollection concerning the date of


9 the meeting in the Merchants & l'Ianufacturers Asso cia tion


10 rooms.


11 1'!R FRE-:JERICIG3: No objection.


12 A Yes sir. I cannot tell yon the exact date, but it WaS


13 a few days subsequent to that time, to the best of my recol


14 lection.


151m. ROGERS: Now, this memorandum I of fer in eVidence, if


16 your Honor please.


17 THE COURT: Counsel are entitled to see it.


181m ROGEns: Yes sir. I understood from Mr Ford he had seen


19


20


21


22


23'


it, from his remark, so I didn't sho,,;; itt to him.


1m li'REDERICKS; Your Honor, we think it is immaterial and
not


no foundation laid; therefore, it iE,/'--1.clmissible. '.'Je don't


make a~y particular point on it, followinc the rules of


evidence.


24 Im ::OGEI:'3: ShOii it to the Court.


THE COU~T: Let me see it. (Witness hands memorandum to25


26 Court) Objection overruled.
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1 MR ROG!mS: Let me have it. (Reading): "January 25, 1912.


2 During day built chicken yard. Received telephone message


3 from b~ Ford at 4 p m. After supper went to La~ler's of-


4 fice. Mr Ford and Mr Lawler were both there. Stayed until


5 11: 30 p m'.: .Wi th :lonr permjssion


6 I will omit~ the last part. Do jOll desire me to do so? It


7 doesn't refer to any matter I am Goncerned about.


S A. Yes sir, I do wish you to.


9 Q By Mr Rogers: now, v.-how-as the Itt Lawler referred to


10 here? A Oscar Lawler, E~r-United states Attorney.


11 Q Special prosecutor in the so-called dynamite conspiracy


12 cases, is that right? A . I don't know.


13 Q You don't know? A I haven't anJT lmov;ledge, no sir.


14 I have understood.


15 Q You so understood?


16 1m ~~RD: We ask that the last part of the answer be stricken


17 out. They are seeking continually to put hearsay testimony


18 in this record, and it isn"t that it is a matter in itself


19 so important, but it is setting a precedent that we certainly


20 object to. I move to strike out the last part of that answer


21 as being a conclusion of the v:i tness and not responsi va to


22 the que.stion.


23 ~HE COURT: Motion denied.


24


25


26
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s 1 MR. ROGERS. Now, is this the date that you made the state-


2 ment that you say you made to Mr. Ford? A It is the date


3 . 1 say 1 made the statement and it is the day that 1 did


4 make the statement.


5 Q Did you make that statement in the presence of Mr.


6 Oscar Lawler? A Part of it.


7 Q Did you make that statement inthe office of Mr.Oscar


8 Lawler? A 1 did, yes, sir.


9 Q Mr. Oscar Lawler was present, who else besides yourself


10 an Mr. Ford?
I


A Mr. Petermichel, shorthand reporter, as


11· 1 remember, 1 am quite sure it was him.


12 Q Anyone else?


13 there was not.


-
A 1 don,t think so; no, 1 am sure


14 Q 1t1lo asked you the questions, Mr. Lawler or Mr. Ford, at


15 the making of that statement?! Mr. Ford.


16 Q Do you know why it was that the statement was made in


17 Mr. osoar Lawler's offioe, the attorney for the United


18 States authorities in proseouting the so-oalled dynamite


19 oases? A 1 haven't the leas t idea in the world.


20 Q, Do you know why they didn't go to Mr. Ford'S offioe?


21 A 1 haven't the least idea inthe world.


22 Q Who telephoned you to oome to Mr. Lawler 'iSd offioe ins tead,
23 of to the State 1 s Attorney's offioe? A Nobody.


24 Q, How, did you oome to go to Mr. Lawler's offioe ins tead of


25 Mr. Ford's offioe?


26 MR. ford' We object to that as oalling for a oonolusio
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1 of the witness. 1 can explain that.


2 MR • APPEL. But we want the witness to state.


3 MR • FORD. The witness 's conclusion.


4 MR. APPEL. Your Honor, we object to his making a state-


5 ment or giving any intimation or suggestion to this witness


6 I MR. FORD. 1 am not going to make any suggestions.


7 THE COURT. 1 can't read the mind of Mr. Ford.


8 MR. APPEL· 1 can read his mind by the way he starts. It


9 is not necessary to read his mind.


10 THE COURT. He is making an objection, l~. Appel, and he is


11 enti tled to be heard. 'Proceed.


12 MR. FORD. He s aid he don 1 t know why that off i ce was


13 selected. Now, any other questions, if he don 1 t know,


14 would be merely a conclusion. He stated the reason he


15 went there was because Mr. Ford requested him. Now, let


16 them subpoena me, if they want to know why that office was


17 s elected. That is the proper way. 1 am not saying they


18 should do it. 1 am not saying they are required to put


19 him on the stand but 1 am simply naking the point as to


20 this witness under the circumstances it would be a pure


21 conclusion on his part as to why that office was selected,


22 aniwe.object 1:0 it on the ground that it is a conclusion.


23 THE COURT· Read the last question, Mr. Reporter.


24 (Last question read by the reporter. )


25 THE COURT· Objection overruled.


26 A 1 don't know anything about it. 1 went there with ~.
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1 terial.


2 THE COUR 'Jl. Overr uled.


3 A yes, sir; 1 considered that a very important point in


4 my life. 1 put that down, and 1 didn't consider the visit


5 to the Merchants & Manufacturers Associa tion important


6 to this case or to any other one.


7 MR. ROGERS. The important things you could remember, is


8 it not true1 and the unimportant you could not, so why


9 didn't you put down the unimportant instead of the important


10 thing?
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1 1m FORD: Objected to on the ground it is argumentative.


2 It calls for a conclusion of the witness; no foundation laid


3 an to whether the witness has any special skill in psycholog~


4 which ",";"onld enable him to


5 THE COURT: I think it is calling for a conclusion of the


6 ~itnesn. Objection sustained on that ground.


7 MR ROGERS: Mr Franklin, then that memorandum book of yonrs


8 does not purport or pretBnd to contain where you went or who


9 you saw, only that which you chose to put down; is that not


10 I true?


11 I.m FO:!\D: It is a self-evident ]!roposition. Objected to


12 u]!on the ground it is not material. The memorandum book is


13 not in evidence. It is a personal matter .and not cross-


14 examination.


15 THE COURT: Objection overruled.


16 A I put in that memorandum book just such things as I


17 thought might be necessary as a protection to myself at


18 some future time, from the time it waS made, and to refresh


19 my memory on dates that I considered important.


20 I.IR AIPEL: How, if your Honor please, in viev'," of what we


21 consider the different statements of the witness with refer


22 ence to this memorandum in relation to the sub ject of this


23 inquiry, we ask now for an order of the Court requiring the


24 witness to produce the memorandum for the inspection of the


25 attorneys for the defendant. We contend, your Honor, that


26 at one time the m tness said there v:as something there by







11 which he cculd tell the


2 said it was not there.
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eY~ct date, and at another time he


In view of that statement we ask


3 now for an order of the 60urt requiring him to produce the


4 memorandum and allow the defendant's attorneys to inspect


5 the same, to enable them to further cross-examine him up'On


6 that question.


7 1ill FORD: Now, if the Court please, we object to that.


8 It is purely a priv~te matter, just as much as our records


9 are private matters. There is ample opportunity, and there


10 are a number of men out 0 f which number they can surely


11 find at least one reputable witness amone the number of


12 ; Stoddard Jess, Reese Llewellyn or Fred L Baker, to find


13 the date that he~us down there; the date he was down there


14 is the only important thing apparently, and there are


15 plenty of reputable witnesses from whom they can secure


16 that information. The;)." have no right to inspect the


17 11rivate memorandum of the witness where the witness does


18 not use it to refresh his recollection; and then it is


19 only the adverse .party that i s entitled to it, where the


20 witness is relying on memor~ndum. They are seeking to


21 put it in and they would not let us put it in when we


22 wanted,. to.


23 I.~ l~PEL: We again on the part of the defendant protest


24 a.gainst the conduct of Mr Ford in persistentlY making state


25 men ts of facts to the jury which are Ilre judicial to the


26 rights of this defendant. We assign this conduct as err
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1 Vic assign his continual custom in. that respect, of which


2 this is only one incident, as unprofessional and as pre


3 jud.icial to the rights of this defendant, and because he


4 being one of the 'nrosecutors here he is taking advantage


5 of the si tuation in order to make those statements, which


6 is undue advantage o~ our rights. Now, with respect to


7 the question here, counsel says that the adverse party has


8 a right to inspect t~e record, your Honor. What does


9 "adverse partyTY mean? It means the party against whom the


10 witness is produced. ., Can :;our Ronor;·,put, any other


11 construction upon that, it means the cross-examiner. It


12 means the person who has to meet what the witness testified


I agree with you as to that phase o~ it, Mr


13 to.


14 TEE COURT:


15 AI)lJe1.


16 1ffi APPEL: So we are entitled to see this -- this section.
authority


17 which he reads is our ~~~ for that request. The adverse


18 }Jarty may look at that memorandum but no t only that, your


19 Honor, he stated he stated here --


20 THE COURT: That is the point I v;ant to get at.


21 ~m l~PEL: -- that the witness made this memorandum on the


22 14th day of January, this year, and that he put dovrn the


23 proceedings from time to time. Begins on page 771-2 and


24 inclUding 722:


25


26







stand you had read it? A--l said I had read it after Mrs.


each dayt s after it was written down, after it was written,


day of January. Q--You have been reading that memorandum


from time to time since? A--No, sir, 1 have not; It is


1 read


A--The 14th


If there is noth


Now, whatever is there


A--No, sir, i~ is not.


Q--l say, you read it


Q--The journal of the day's pro


Those continuing events are relate


A--No, sir, 1 have not; 1 have read


Q--Di dn1 t .you say the 0 ther day on the


1080


" Q--IS that, because on the 14th day of January


Q--When did you start making a memorandum?


you started making a memorandum?


(Reading)


not necessary.


to see if it was correct.


Franklin had written it to see if itwas correct ..


each entry lifter it was made.


from time to time?


to each other. 1t is concerning the same subject. It·


concerning the acts and doings of this wi tness.


continuing memorandum.


ceedingsj those proceedings might perchance be set down?


A--~hey were set down there in as short manner as possible


so if 1 wished to refresh .my memory, and as a protection


to ~yself, any certain transaction 1 wished to allude to.


It has not at this time been necessary for me to do so."


And so on, your Honor, showing that this memorandum if it


cantained the proceedings from day to day of those matters


which he thinks important, as.he says in this particular


ing there that is material we are not entitled to it. Cer


tainly, your Honor, that is a continuing memorandum--a


which is material we are entitled to it.


case, we are entitled to see it.
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don 1 t have to ask the witness a particular question in a


particular way to get a particular fact. We have a right


to show his conduct. We have a right to show his acts.


We have a right to show that this witness, your Honor,


once aligned on the part of the defendant, according to


his testimony, immediately upon the condition of things


being such that then he sought association, sought consul


tation, that he became a willing par.ty in the offioe of


Tom, Dick and Harry who were interested inthe prosecution


of ~. Darrow or in the prosecutionof the McNamara cases,


whioh is related to this. We have aright to do that.


Wouldn,t they have the right, your Honor, while 1 am associa


here, wouldntt they have the right, if 1 went upon the stcnd


against any of my colleagues bere to show that twas traveli


around Vii th l.ir· Ford, that 1 Was traveling around wi th Mr.


Fredericks and that 1 was traveling around With others;


that 1 traveled with the Unred States officials indirectly


or directly interested. How would you prove the conduct


of a spy? Wouldntt you show he was upon one side of the


controversy and afterw~ds he was seen going over there and


going over on the other side? Haven't the jury the right


to see this man traveled from time to time after certain


~ents occurred, after he made his statement down there to


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Mr. Ford?


14R. FORD.


MR • APPEL.


~ardon me, 1 object to--


paven't we the right to ask of this







conduct--


THE COURT. croat a moment.
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3 MR. FORD. 1 object to this statement of facts and 1 assign


4- this man's conduct as to these matters as misconduct.


5 If the Court please, the only question before the Court is


6 with regard to that memorandum and not an argument about


7 other matt ers. Let him conf ine his ar gument to the memo-


8 r andum.


9 THE COURT. As soon as he gets away from the SUbject before


10 the Court 1 will admonish him.


11 MR. FORD. 1 am calling your Honor's attention to the sub-


12 ject, was the right to ::examine the memorandum.


13 MR. APPEL. 1 beg your Honor's pardon and 1 beg counsel's


14 pardon. 1 am going to be extremely, unduly and extraordin


15 ily polite and mild. Perhaps that Will have a better


16 effect upon counsel on the other side than by being a


17 rough-neck, if you will allow me the expression, and 1 want


18 to be--l want to reform. Your Honor has been very kind


19 to me and admonished me in a yery good way how to reform,


20 and 1 am going to take your Honor 1a suggestion.


21 Your Honor, lam simply illustrating what we want to


22 show. We are entitled to that information that he has


23 there inthat book; If there is any there that we can


24 view. It is the only means of knowing, your Honor,


25 what this man did and whom he saw and 1 am illustrating


26 Why it is material for us to know what points we want t
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1 addr ess • Of cour se, 1 wan t to show, your Honor , that a


2 man went into a house and· took something from there and


3 mxried it off i n the dark, and then to ask him, "Did


4 t al J.• t?"you s e He will say, "No, 1 didn't steal it".


might not construe his act as "1 stole it", but 1


6 rather show his act in reference to the matter and if


7 ther e is anything there, in all justice, your Honor, the


8 Court ought' to afford us the most liberal means in the


9 world to get at this gentleman's relation and posi tion to
. is


10 the prosecution,. In other worda, if there/one inducement


11 for him to testify we have aright to show there was anothe


12 inducement. We want to show to the Cour t what the induce-


13 ments were. We have a right to shew that there an accumu-


14 lation of inducements 0 The Supreme Court of this state


15 said you may ask a wi tness not only whether or not he is


16 receiving pay to testify in a case, but you have a right to


17 show how much, and the Cour t reversed the case for that


If we cannot--if the 'Nitne s


So, in a question of inducement, if the question


of motives were like M~ Franklin's testimony against ~.


Darrow we have a right to go into the inducements in ShOWi
J


g


how correct those motives are, haw correct these inducement


are, .and if we cannot get it from the witness we have a


reason.


right to show it by his acts.


18
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23


24 will not say and if it be not true that anyone in authori y


25 induced or pgave him inducemments to testify, we have a


26 right to show that he was inconsultation With him.







We would have the right tosaying, "you understand."


of that man by" those acts, so that the jury may draw the


inference whether or not those little things-· now, a man


might as well say, "My bmy, 1 am not going to offer you any


thing to testify, but you understand." Now, the Witness


could truthfully testify that no offer was made to him to


testify, but the suggestion, the mere suggestion, the mere


show that, and \Ve have a right in conjunc tiOIl wi th that to


show his 'acts in reference to that person. Now, here is a


Witness who has made adverse statements in respect to this


matter, and if there is anything inthat memorandum con


oenning that meeting down there, why, it wont hurt him;


wont hurt the prosecut~on, wont hurt us, but if there is


anything there that he is concealing from us, and to show


he is we ar e en ti tIed to show it to this jury, that when he


said there was nothing in there wi th reference to that meet


ing that he didn't tell the truth, and if there is not


any thing in reference to that meeting, then he stands here


roquitted of any desire to mislead anybody, but as counsel


has said here and as counsel has oome to the aid of the


witness, and has so nicely said, "1 have read it and 1 know


what there is in there, and there is nothing in there to


effect--" why, Gen:tl:lemen, if it is sq here, you satisfy


1 I a right to show that person in authority hsckonlng him


10B4


2 said to him, "Go here, go there; youdo this; you do


that." We have a right to show he was under the influence3
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1 yourself--here it is. What is there to cone eal about


2 this? And 1 say in view of the attitude of counsel on the


3 other s ide and inview of the a tti tude of the wi tness, in


4 view of the different statements here, we ask your Honor


5 to extend to us the most liberal means of ascertaining the


6 exact truth in respect to to that matter.


7 MR. FORD. If the Court please, 1 hope counsel's reform


8 will be permanent, but ther e is one point 1 wan t to call


9 your Honor's attention to--


10 THE COURT- 1 don,t think it has any application here. 1


11 see this' ~es tion from the standpoin t of the mater iality of


12 this book as you dO, and it is unnecessary for you to pre-


13 sent it further. The objection to the demand that the


14 witness produce the memorandum book is sustained at this


15 time.


16 MR - ROGERS • Si.nce the Court has been talking you have


17 been running over the leaves of that nemo:randum, haven't


18 you? A Yes, sir·_


Q In the presence of the jury? A 1 have.


Q No t once but ::;twice? A yes, sir, tWice.


Q ~et me see What you ran over. A 1 didn.t read any par-


19


20


21


22 ·ticul ar par t of it_


23 Q Well, while you have been on the stand--


24 MR • FORD. 1f the Cour t please, the wi tness didn It read it_


25 'YR. APPEL. Now, is that fair--


26 MR. FORD. Just put the record right, before the witness
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answers, what he said. 1 ask that be done before 1 say


anything further.


(Last answer read by the reporter. )


A 1 did not read it; 1 simply glanced at it to see if there


was any memorandum there in regard to the meeting of the


M & M Associa tion •


MR • ROGERS. Q Now, is there? A Not that 1 have seen.


Q Let me see what you ran over? A It is my private


property and 1 refuse to produce it.


THE COURT. The objection of the witness is sustained.


MR. ROGERS. Q Now, having looked at your nemorandum


book, could you tell us whether you met Mr. Oscar Lawler,


prosecutor in the dynamite cases, so-called, atany other


time than the time tha t you were there wi th Mr. Ford and


made this sta tement?


MR. FORD. Now, if the Court please, we object to the ques


tion on account of the first part contained in it, onthe


ground that it is assuming something that is not a facti


not been testified tOj no foundation laid for its intro


duction; that the Witness is testifying by reason of having


looked at his memorandum. Counsel is seeking ingeniously


to work in to the question something that the Witness might


overlook ~nd from which he might later argue a right to


examine that memorandum book. The rule being this that if


the witness testifies to any fact by refreshing his recol-


lection from a memorandum book he has a right to look


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1087
1 just as your Honor ruled in that particular case where


2 it was done. Now, counsel is trying to claim from all


3 of these questions that the witness by reason of having


4 looked through the memorandum book can now tes'ti!Y to another


5 matter. We say the witness haa no right to refresh his


6 recollection from the book until he states he io unable to


7 testify. They are seeking to put something in that ques-


8 tion that is not evidence and no foundation laid for asking


9 such a question, and we object upon the ground it is impro-


10 per to the wi tness, assuming something to be true that the


11 witnessdid not testify to be true, and that it is incom-


12 petent, irrelevant and immaterial and the question is coro-


13 pound and complex.


14 THE COURT. Read the question.


15 (Last ques tion read by. the repor t er 11 )


16 TtIE COURT. Objection sustained.


17 MR. ROGERS. On what ground, if your Honor please, for


18 the benefit of framing the next question?


19 THE COUR T. On the ground tha t the par t of the ques tion


20 saying, ~Having looked at the memorandum book--"


21 MR. ROGERS. Q l will withdraw that. lt occurred in the


22 pres.ence of the Court, of course. Answer the latter part


23 of that ~uestion and omit the first clause, having run


24 over your memorandum book.


25 MIt • FORD" Your Honor, we object to the rest of that


26 question on the ground it assumes something not
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1 calls for hearsay answer, namely, that Mr. Lawler was the


2 prosecutor in the dynamitercases.


3 MR. ROGERS. 1 will wi tbdraw this wi tness and put Mr. Ford


4 on the stand for the purpose of laying the foundation.


5


6 . J • W• FOR D,


7 a witness called on behalf of the defense, being first


8 duly sworn, testified as follows:


9 DIRECT EXAMINATION.


10 BY}ffi. ROGERS. Q You know Mr. Lawler? A 1 do.


11 Q To your knowledge is he not the special attorney for the


12 United States Government engaged in the prosecution of the


13 dynamiting cases? A 1 know nothing about that subject


14 except what was told to me by others?


15 Q By Mr. Lawler, among .others'1· A 1 had a certain assump-


16 tion upon which 1 acted and 1 don,t believe 1 ever ques-


17 tioned him about the matter; 1 am not sure.


18 Q But you do know that he was special at torney for the


19 Uni ted States Government in the dynamiting cases, in the


20 United States Court? A 1 object to that onthe ground


21 that the warran t by the Government would be the bes t eviden


22 of tl:lat fact, if such is the fact, calling for hearsay.


23 )ffi • ROGERS. 1 ask for a reading of the ques tion.


24 MR. FREDERICKS. We further obj ect to it, your Honor, on


25 the ground that it is absolutely immaterial whether Oscar


26 .Lawler was attorney for the dynamiting cases or not;
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a conclueion of1 I further. that 1 t 1e heareay and calle for


2 the witness and not the best evidence •.


3 THE COURT· Gentlemen, wr-a t is the use of was ting time on


4 this matter? It is a matter of common knowledge that


5 Oscar Lawler occupied that posi tiou, and the Court takes


6 judicial notice of it and so declares it at this time.


7 JAR. ROGERS. Q Ien't the reason you went down ther e that


8 Oscar Lawler was known to you to be such attorney arJd wen t


9 down there to his office with Mr. Franklin at the time


10 indicated? A The reason 1 selected that office was, 1


11 wanted Mr. Lawler's assistance by reason of any knOWledge


12 either ot'fact or law that he might have.


13 Q lsn 1 t it a fact, to be fair about it and frank about


14 it, that you went down there because he was special attor


15 ney for the Government in the prosecution of the dynamiting


16 cases? A The reason 1 went down there was because of my


17 respect for Mr. LaWler's knOWledge of the law and the facts


18 concerning which 1 was investigating, 1 was conducting the


19 examination before the grand jury at that time, and I wante


20 his professional assistance regardless of any official


21 poei tion he mayor may not have occupied at that time.


22 Q Mr~ Ford, do you say to this jury that Mr. Lawler's posi-


23 tior. as special attorney in the dynamiting cases or the


24 prosecution thereof had nothing to do With your going to


25 his office and taking Mr. Franklin's statement?


26 JAR • FREDERICKS. 1 assume, may it pIe ase the Court, E







1 dynamiting cases and the special prosecutor means the


2 United States dynamiting cases and the 'Uni~d States prose


3 cutor?'


4 THE com T. Solely.


5 A 1 don't know how 1 can answer that. You can draw your


6 own conclusions and so can the jury in regard to that.
the


7 matter.l never have examined into/particu1ar1: things that


8 led me to go down there, bu t the reason that 1 asked his


9 assistance at that time and some other people in whom 1


10 had confidence at various stages of the proceedings on


11 questions of law or questions of fact. 1 went t:here to


12 Mr. Lawler not because of any offic ial position he held,


13 1 will say positively 1 went there not because of any


14 official connection he had at the time wi th any case, but


15 because of hiD professional knowledge of the facts and the


16 law.


17 Q Did he get a copy of the statement taken at that time?


18 A 1 am not sure that he did. 1 am r ather of th e impr essio


19 that he did not. 1 might be mistaken on that.


20 Q You mean to say he did not get it at that time or did


21 not get it at al1'1 A At any time. 1 don, t see any


22 reason why he should want it and my impression is that it


23 was not given to him. 1 couldn,t see anything in it that


24 the Uni ted States or anybody else would be interested in


25 accept the County of Los Angeles.


26 Q 1 am asking for your recoelection and not for







1 ment. A 1 am stating the grounds upon which 1 base


2 my recollection, and that is my recollection, that he hasn't


3 any. 1 might be mistaken. 1 am stating my reason that


4 strengthens me in my belief he hasn't any, that 1 cannot


5 s ee any reason why he is interested in it by reason of


6 any official capacity.


7 Q Why did you spar and refuse to answer that youdid not


8 know Mr. Lawler 'fas an attorney for the United State"s


9 Government in the prosecution of the dynamiting cases when


10 the Cour t told you that it was a matter of common knowledge


11 I which he would say to the jury is a matter of common know


12 ledge? A 1 will answer that question 1 don't think the


13 Court had any right to state any fact which he could not


14 .take judicial notice of. 1 don't think he could take


15 judicial notice and 1 don't want to set a precedent for you


16 to be introducing evidence which 1 know to be clearly


17 incompetent and hearsay and not because of its value what-


18 ever. 1 have conclusions and the jury may have conclusions


19 in regard totha t matter, and they may have learned things


20 in general. 1 don't care to set any precedent for you, tha


21 is my reason.


22 MR • APPEL. 1 unders tood the cour t took judic ial notice


23 of the doings and acts of the different departments of the


24 Government were true, and whether said seemed to indicate--


25 A Out statute doesn't say that. Such is no t the law.


-
1 don,t think there is anything before26 MR. FREDEPICKS







1 Court .•


21m. ROGERS. 1 said that is all; you may cross-examine.


3 MR. FREDERICKS • That is all.


4


5 B E R T H •. FRANKLIN,


6 recalled for further cross-examinat ion.


7 BY MR. ROGERS. Q 'Please answer the las t ques tion put


8 to you.


9 A Read it, please.


10 MR .. Ford. ~efore we proceed further, 1 want to take an
I


11 i exception to the Court tak ing judicial notice of the occupa-


12 tion of Ml". Lawler at any time and ask that the Court strike


13 it out and 1 do that wi thout disrespect to your Honor. 1


14 think your Honor is mistaken in that. You have no right to


15 ~ake j ,:,-dic ial no tic e of that fac t: (He ading ) .--


16 THE COURT. Motion to strike out is denied. The exception


17 wi 11 be noted.


18 Am • Freder icks • We understand we may want to prove


19 Mr. Lawler is just what the CourtISays he takes judicial


20 notice of, and we understand counsel makes no exception to


21 the fac t that the Cour t has taken judicial notice of the


22 fact that Oscar Lawler was the deputy--was an assistant


23 United States attorney, generally?


24 MR. ROGERS. Not in general. He has a special appointment


25 for the prosecution of the dynamiting cases, so-called, of


26 which there are supposed to be many, in this
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1 and in other JUT isdic tions, and his appoin tmentt is a


2 special appointment and not general appointment, as 1


. 3 understand it •


4 J4R • FREDERICKS. 1 don't know that couns el can bind his


5 client in a stipulation of fact, but at any rate 1 presume


6 counsel will not make it very difficult for us if we were


7 to prove--


8 MEt. ROGERS. Notany more difficult than Mr. Frod tried to


9 make it for me. 1 might get back in that respect.


10 I THE COURT. Any further cross-examination of this Witness?


11 MR. ROGERS. Yes, sir J 1 would like to have the lastques-


12 tion read and his answer, if 1 am correctly informed


13 about the record. (Last question read by thereporter.)


14 MR. JORD. We object, if your Honor please, upon the


15 grourd that it is assuming a fact that is not legally in


16 evidence, in that Mr. Lawler was the dynamiting prosecutor


17 for the United States.


18 THE COURT' Objection overruled.


19 A Now, what is the question?


20 MR. ROGERS. Q The latter part of that question" omitting


21 the first part, "Having looked at your memorandum", the


22 latter 'part you may answer, if you please.


23 A It is impossible for me to tell Where the first part


24 of that qU3 stion stops and the latter part commences, for


25 that reason it is impossible for me to answer it.


26 THE COURT. Did you adopt the question as the reporter







9 Q You haven 1 t me t him, then, since the 25th day of January


10 when you were in his office in company with Mr. Ford and


11 made this statement? A 1 donUt recollect. 1 don,t think,
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1 read it?


2 MR • ROGERS. Yes, sir.


3 THE COURT· Read it again.


4 (Last question read by the reporter.)


5 A Now, if you will fix the time, M~ Rogers, 1 wil~


6 answer that question. 1 met Mr. Lawler frequently, but


7 never s inc e that time ~ 1 don, t think 1 have ever set eyes


8 on him.


12 1 have, no, sir. 1 don't think 1 have even seen him.


13 Q How long before that had youinet him? A Corsiderable


14 length of time.


15 Q Well, would you give us your rest recollection as to the


16 time? A Do you me an by meeting him to see him or to


17 converse with him?


18 Q To converse wi th him? A For months.


19 Q NOw, when you went to the Merchants & Manufacturers


20 Association's rooms and there met Mr. Zeehandelaar, had you


21 known him before that date? A You mean when 1 met him the


22 second time or the firs t time?


23 Q The first time? A In company with the other men?


24 Q Yes. A ohyes; yes, sir.


25 Q 'When had you last met him before that time? A To con-


26 verse with him, youmean, or to see him on the street?
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1 Q 1 don,t mean, of course, the ordinary passing by on


2 the street. 1 mean whenever you had seen him to talk with


3 him or any person in his presence? A Months, years,


4 1 guess; probably two years.


5 Q Then he was not a special friend of yours? A yes, sir-


6 not a special frliend--l never testified that he was.


7 1 said he was a personal frlilend of mine and 1 say so now.


8


9


10


Q You associate with him socially? A 1 did not.


Q Did you at that time? A I did not. I


Q You hadn tt seen him and spoke to him that you know of
t


11 I in a couple of years? A 1 don,t think so.


12 Q HOW long before that meeting had you seen Fred Baker?


13 A To speak and converse with him?


14


15


16


17


18


19


20


21


22


23


24


25


26


Q Yes •. A
\oj


1 don t remember;, cons id er abl e time, though.
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5-Sm 1 Q As long as Zeehandelaar, a couple of.years?


been considerably limited, has it not?


2


3


4


A Perhaps so.


'Your acquaintance with !~r Baker in recent times has


A My acquaintance


5 has lasted about twenty-five or s1::: years.


time ...'.i. thin tr.o years before this meeting?


Had you met Reese Lmewellyn to talk with him at any


lTot socially?6


7


8


9


Q


Q


Q Where?


A' Dot socially, no sir.


A' Yes sir.


A At his place of business.


10 Q When?
I


11 I time.


If I don't remember; it ViaS during election


Your call upon him was political? A Yes sir.


wpen, before that political conversation that you had


12


13


14


Q


Q


Q


Election time? A Yes sir.


15 with Reese Llewellyn, was it, that you had last seen him?


16


17


A


Q


I don't remember.


A long time, wasn't it? A I don't rememberl a con-


18 siderable tiMe.


19 Q A considerable period of time? A I r.as out of the


20 city myself, most of the tiDe, Mr Babers, for the 1ast five


22 me to meet him.


26 met him to speak to him or talk to him before this mee


21 years, out a good share of the tine. It was iMpossible fa


A TIo, ,I don't think that I have.


How is it with respect to Kr Stoddard Jess. Eave you


TIell, you haven't met him to speak of r.ithin five


Q


n
, 0


years, had you?


23


24


25
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1 at the l1erchants & Manufacturers Association vdthin recent


2 times? A Yes sir, I met him frequently.


3 Q. V'lhe re? A At the bank.


4 Q Talk with him? A Yes sir.


Just depositing money, wasn't it?


5 Q


6 Q


Business with him? A Yes sir.


A ITo sir.


7 Q V~at business v.as it?


8 1m FREDERICKS: Objected to upon the ground it is incompeten1


9 ir~elevant and immaterial.


10 I THE COURT: Objection sustained.
I


11 : MR FREDERICKS: Unless sho\m to refer to his test imony in


12 the Case.


13 THE COURT: It doesn't so appear at this time.


14


15


MB. ROGERS: Mr Koepfle. had you knmi!l him well?
Had


Q you met him within recent time? A No.


A ITo sir.


16 Q


17 Q


Had you ever met him before? A Not to my Imowledse.


Nr Jevne, had you seen him ~thin recent times before


18 that meeting at the llerchants & Manufacturers Association?


L1eeting at the Herchants 8; lianufacturers Association?


A Very little in the last four or five years.


Q Very little? A Very Ii ttle. I was out of the city


most of the time.


Q Do you remember when ~TOU last saw lIr Jevne before the


19 I
20


21


22


23


24


25


A


Q


I do not.


Do you remember the other Gentlemen who were thore?


26


I
!
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2


A


Q


IT0, I d:d , no t .


Were they friends of yours? A
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I
That would be impossib


3 to tel'1 unless I remember v.ho they were.


4 Q If they had been intima to friends of yonrs, or special


5 friends of yours, do you not think you 7oon1d remenber them?


6 A


7 Q


not necessarily, no, !.~r Rogers.


Suffice it·to say you don't l~owwho it was at this


8 time. A It didn't make any particular impression on


9 my mind that I should try to remember.


10 Please answer me. A That is my ansv.er.


11 1m FO~D: We submit the witness has answere d.


12 Q Read the question, please. (Question read)


13 A


14 Q.


No, I don't remember, ~r Rogers.


Now,. having gone up there with Mr -- you sav. Lx Zee-


15 handelaar first, did you not? A Ho sir.


16 Vnl0m did you see first? A A lady in the outside


17 office.


18 Q Well, as idofrom the lady in the outside office, I':'hon;


19 did you see first? A Well, that is difficult to tell.


20 There were several of them there at the time, three or four


21 of them, two or three of them.


22 Q When you went uT there "i.hom diel ;you ask to see of the


23 lady in the outside office? A I~ow, there ~:;ere tl.O or


24 three in the outside office v.hen I wont there.


26 time. I think l~ Jevne was one of them, I think Stodda
25 Q Vfno were they? A I (lon't remenber which ones at this







1 I Jess was another.


2 Q Were you then taken into the
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rear office, or private


office of the Board of Directors?3


4 n..,,;,


A I v;as not.


Did you meet them in the outside office? A Yes sir,


5 all at one time.•


did in opening the conversation?


of them? A I think: lilr Zeehandelaar did.


Could j-Tou remember any part of what r,lr Zeehsndelaar


A No, I don't remember,


A I don't remember.


Who opened the conversation, you or they, or some one


What did he say?


Q


Q


Q


6


7


8


9


10


11 flIr Rogers. I Viould be glad to.


Did you reply to Mr Zeehandelaar, the Secretary of the12


13 Merchants & Manufacturers Association? A He didn't ask


14 me anything.


hi~l. I asked: "Did you reply to him"?


15


16


Q Did you reply to him. I di an' t say IfDid you ansy;er


A I did not to


17 him, no sir.


spoken to you? A !/:r Franklin -- he didn 1 t speak to me.


Well then, who spoke next after rEr Zeehandelaar had


He didn't speak to you? A No si~, he spoke to the


A JIe didn't speak to me.Vfuat did you say?Q


Q


Q18


19


20


21
22 gentle~en there generally.


but I don't remember his language.


Zeehandelaar said to the gentlemen there generally~ th


23


24


25


26


Q


Q


He spoke to the gentlemen there generally? A Yes sir


Well, give us the substance and purpo~t of Vohat Itr







1098


1 Secretary of the Merchants & Manufacturers Association,


2 in ~lour presence in their rooms.


3 liR :B'ORD: We ob ject to the. t as purely hearsay, pure and


4 siw~le, as not in any~ise being cross-examination, not in


5 anywise tending to shoW' sta. tements made by this vd tness in-


6 consistent with those made on another occasion. Thore is
one


7 only~way in which a ~itness may be contradicted, and I want


8 to put this clearly before the ·Conrt. I do not for one


9 moment contend that counsel has not the right to show by


10 legal eviaence that any transactions occurred v;lilich in-


11 fluenced this witness at that place, or that any things v:ere


12 done by other peoIlle \\hich influenced him, but let him


impeach this \";i tness, or to show somethingsaid or done by


this witness, or to this wi tness, v:hich v:ould inn uence this


bring the people in v;ho made the statement in order that we


this time, but nov; .he is trying to introduce something that


·;;as said by somebody to somebody else, not addressod to this


110\., he is seeking apparently to


~hat would be proper and we made no objections to


may cross-eftamine them.


v;i tness.


13


14


15


16


17


18


19
20 ri tnes3, and as far as I knov: or can see at the present time


this ,.;itness had testified to some negotiations, some ar-


sooething over ,-;hich this vdtness had no concern.


ranrrements had betv:een him and any person there nresent and


that they want to eX!)lain something that was said in the


presence of this witness by somebody else, all right, let


At this time we ob~ethem lay the foundation, then.
25


26


21


22


23


24
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1 the ground it is hearsay, pure and simple, not cross-


2 examination, no foundation laid for its introduction; in-


3 competent, irrelevant and im~ateria1.


4 ~{E COURT: Objection overruled.


5 A I think Mr Zeehande1aar notified those present that


6 lIr Franklin wished to make a statement and I recall that


7 at the time I went in Mr Zeehande1aar said to me: "Do you


8 v:ish to make a statement to the gentlemen present?" And I


9 said, "Yes". After Mr Zeehande1aar had made that state-


10 ment, if I remember correctly, F L Eaker who said that he


11 thought as he had known me a long ,,"hi1e that any statement


12 I wished to make that they should listen to, and I thereupon


13 made my statement.


thought you ought to be permitted to make a statement to


rect1y, that is \,,;,hat Mr Zeehande1aar so. id to me just af


the conversation as I v.ish to bring it out, namely, item by


item, and person by rerson.


1m FREDE1 I CKS : All right. I i":i thdraw my understanding.


The question cel1ecl for


A Yes sir, if I remember


A I did, yes sir.


The question calls for the valo1e convorsa-


No, the question didn't call for tho whole con-


A I did not so understand it.


A I think it was Mr Baker --


You made a statement?


By I'.lr Rogers: nov: then, after !'.1r Baker had said he


Then the first ......ords said to you up there were "Do youQ


+- •..,lon.


them


Q


versation, if your Honor please.


\'7an t to make a statemont?"


Q


MR ROGERS:


1m FREDSRICKS:14


15


16


17


18


19


20


21


22


23


24


25


26







1 II .ent into the roOm.


2 Q Then how did 1~ Zeehandelaar have in his head you
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3 wanted· to make a statement, do you knoll? Eo\\" do you know he


4 didn't think you came up there to collect a bill or something


5 I.m F?ED~ICKS: That is objected to as calling for a con-


6 clusion of the wi mess.


7 Q If you l:no\y.


8 THE COURT: Objection overruled.


9 A I have no way of 1 'Knowlng.


10 Q Did it surpris'e you? A Not a bit.


11 Q When Mr Zeehandelaar said liDo you viant to make a state-


12 men t?" and. turned. around and said "Mr Franklin desires to


13 make a statement"? A Not a bit. I had been told by


14 Mr Crook those gentlemen would be there, fri ends of mine,


15 and said to come there a certain time, and I Vient.


16 Q Friends of yours? A Yes sir, friends of mine, that is


17 wha't I said.


18 Q Two of them you don't remember, and the others you had


19 seen the fi rst time, and do' you call tho se friends? A Yes


20 sir, I do.


MR FORD: We object to those comments on the testimony by
21
22 counsel as improper. We are not allowed to do that; they


objected 'continually whenever we ~ade them, to any testimony.
23


,THE COu~T: All that is necessary is to make the objection.
24


. Objection sustained.
25


Q By ]~ Rogers: Rad you ever been in the house of an
26







IjR ROG~S: I beg your rardon, I think the counsel is not


sta. tins the testimony accuratel;'1. He did say I.lr Jess


had done some business for him, but he didn't say Mr Joss


Q As a small deposi tor in the bank, in the case of rEr


Jess, and as a purchaser of gro ceries of IUr Jevne' s empor-


A As to the small amount,


And. I asked him


11 Yes sir.


A 1tt Jess, ]~ Jevne.Who?


Before that time?Q


Q
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of this committee in your life? A Not to my knowledge.


Q Had they ever been in your house, anyone of the


coromittee? A Hot to my Imowledge.


Q Did you ever do any business for any one of them


before that time? A Hot to my recollection.


Q Did an y one of teem over do any businos-s for ;}10U?


A Yes sir.


ium thereof, isn't that true?


that is a matter of your opinion and easily proven. I made


them as I stated.


Q Well, not to differl with you about the size of the


account, your business with Mr Stoddard Jess is exemplified


in the bank-book "',·hic h you have produced here, is it no t?


A It is not --


had done bUsiness with him.


MR FORD: ITe object to that on the ground the witness has


already testified he had other transactions 'i"iith l.~r Jess,


and your Honor sustaineo objection to counsel's going


into those other relations.


1


-3-P 2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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his business with Mr Jess, if it was ememplified in the


bank account.


THE COURT: All risht. Answer the question.


A I said "no".


Q By Mr 'Rogers: What other business had Mr Jess done


for you, other than the banking business? A That is my


private business, and none of yours.


:MIl FTIED"SRICK3: Vre object to that, and Dove that the


answer be stricken out --


A I beg your pardon, rur Rogers --


~m TIOGERS: All risht.


THE COunT: The answer is stricken Oll t. Mr Franklin, the


Court has admonished you, and does admonish yOll, that you


are not testifying here for the benefit of counsel on


either side, and. the remark you have just made here is


entirely out of order; you are not testifying for the


benefit of counsel, you are testifying for the benefit of


this Court and jury.


1m FRfUri~IN: I have offered an apology to 1rr Rogers and


he has accepted it. I should not have made the statement.


Q By Nr ~ogers: I do not v.snt to interfere with any


matters you regard as ~rivate busines. nbat I am reaching


is ....;hether or not, outside of the banl:ing bUGine 8S, that is.


ffin tIT Jess' position as a member of the TIoard of ~irectors


a1f!d an officer of the First National Bank, if he ever had


done any business for you? A TIo sir.
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Then your relations v.-ith him were purely financial


2 and things connected wi th that bank; that is Y;ha·t I was


Now, you said you had never done any business for any


of them --


reaching for? A Yes sir.


A Finish your question.


A I think so; I think tbat is


A Not--


I beg your pardon


Did you say that?


Q.


Q


Q


3


4


5


6


7


8 correct.


9 Q You went ul' there on this occasion and you asked them


10 for business in the future, did you not, in i":ords or effect .


11


12


A I did not.


Who. t did you say to them v.:hen you made thi s statcrJent,


13 that Mr Zeehandelaar asked ~ou if you \IDnted to make?


14 A I told those men· that I had made a stateMent to the


15 District Attorney of this County as to the facts in relatio


16 to my arrest, what led up to it, all the Qccurrences as far


17 as I remembered them at the time I made the statement, that


18 my future in this city ~as going to be a very difficult one


is \what I meant.


being business men.


and I felt that those men, being friends of mine, '[.-ould
to


later on assist me ~± try to build me u]) in the community,


And assist you by giving you business particularly?


That is i":hat I meant, yes sir.


Assist you by giving you business? A Yes sir, that


You meant business for the t:erchants &; I\TanufacturerQ


Q


11.


19


20
;\-.1-R- .d


22


23


24


25


26
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1 Association as well as for the individuals, did you not?


2 A


3 Q


I did not, no sir.
I •


~hy did you make this statement kE~ in the rooms of


4 the Merchants & Manufacturers Association to their Secretary


5 and those gentlemen there, if you didn't mean that you


6 wanted the business of the Merchants & Manufacturers Associa


7 tion?


8 1m FORD: To that we object on the grouna it is argumenta


9 tive.


10 THE COURT: Objection sustained.


11 Q Vfuat did they say in reply to that, when you asked


12 them for business?


13 A They told me they thought that '\las not the proper time


14 to discuss questions of that kind, and I left.


15 Q What did you go back for the second. time?


16 A I don't remember. Yes, I do. Yes, I remember very ,yell.


17 Q What was it? A I went to !:.Ir Zeehandelaar and said


18 \.hen I '\\ent to tr~al,orp'lead guilty, there "ould be some


19 ~uestions, some statements in the papers that mif,ht injure


20 me, and then I asked him to 80 to the Los Angelos Times,


21 and the Los An~elos Examiner, and request them not to make
I


22 statemen ts ,derogatory to my character.


23 Q Vfuy did you go to Kr Zoohandelaar and ask him to induce


24 the paners not to say much -- A I wont to him


26 I.m FO?D: To that y:e object on the gronnd that it is


25 Q -- as distinguished from any other Dorson.







1105
1 levant and immaterial; his reasons for doing it are not


2 material. The only things that are material are v.hat oc-


3 curred.-


4 THE COlJRT: Objection sustained.


5 1m ROGFRS: If your Ronor :please, I can put it in another


6 form. My throat is pla.yed out, I have had a long session.


7 THE COUP. T: (Jury adman iche d. )


8 two 0' clock this afternoon.


9


10 ---0---
11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


We will adjourn until
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July 15, 191a;· a P.M


3 THE COURT· Mr. Jones was onthe witness stand.


4- MR. FREDERICKS· We don't care anything about that.


5 MR • APPEL. Before we take up the examin ation of other


6 witnesses here, 1 would like very much to request the


7 court for an order, ordering the transcript of the testimory


8 given by Mr. Tvei tmoe before the grand jury, in refer~nce


9 to the matter of $10,000 whi~h is cl;iimed to have been


10 obtained by him in one of the banks in San Francisco.


11 THE COURT. you want this for the same reason that similar


12 testimony was wan ted, :tthink, in the case of Mr. Cooney 1


13 MR. APPEL. Yes.


14 MR. FREDERICKS· 1 don't know what case ;~. Tvei tmoe


15 testified before the grand jury.


16 MR. DARROW· Testified in this case.


17 VR. FREDE.'RICKS. Yes, you mean for the defnednat?


18 VR. APPEL. No.


...


'"...,...
••.,.
;~


.",.
19


20


21


22


23


MR. DARROW. It seems to me that 1 have seen it but 1 can't


find it.


~R. FREDER lCKS. We 11, when do you want it?


MR • DARROW _ 1 would 1 ike it today.


THE COURT. Perhaps the District Attorney has an extra


24 copy.


26 testified before the grand jury on this investigation afte


25 1m. FREDERICKS. 1 understand the situation. Mr. TveitmOE
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1


2


the indictliJen t • Mr. Tvei tmoe said he want ed it wr i tten up,


is that the idea?


3 MR • DARROW· 'J'hat is it.


4" MR. FREDERICKS. Mr. Tvei tmoe is - their wi t:bess. I don f t


5


6


7


8


know of any proceeding by which such an order can be made.


It is a matter 1 have not considered any. Of course, Mr.


Tvei tmoe is their wi tness--he can tell them--well, 1 don't


know that he could ei ther. 1 doubt if it wi 11 be proper to


9 order it written up.


10 MR. APPEL. It is a matter for the court entirely.


11 THE COURT. Well, this isa matter that ordinarily might


,...


in this case.


is a witness who has testified on some pertinent issue


come up in chambers--i t was mentioned in chambers and 1


1 thought it better to have the


told Mr. Appell could see no reason at that moment Why it


application made in open court and make the inquiry. Here


~R • FREDERICKS. Well, if he had testified-


should not be done.


12


13


14


15


16


17


18


19 TEE COURT. Whether their witness or not makes no differenc •


20 MR • FREDERIC KS· 1 th ink that is all the difference. If he


26 a previous time. Be is their wi tnesB, not ours.


21 had tes tified agains t themthey would have aright, probably,


22 if they had a right at all they would have a right, based


23 on the idea that they should know what he testified at


24 previous times, 1 don't know, being their Witness 1 can


25 see no reason why they should know wha t be teEl'ttif ied
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1 MR. DARROW. He was called by the State.


2 MR • FREDERICKS. Not in this case.


3 MR. DARROW' In that matter, he was called by the state.


-4 JAR. FREDERICKS· We have a right to use that on cross-


5 examination to see if he testied the same thing that he


6 testified there.


7 JAR. DARROW. He was called by the state and then you dian't


8 examine him.


9 IAR • FREDERICKS· Oh, yea, but he is not our wi tnesa •


10 MR. DARROW. He isn't anybodyts Witness so far.


11 MR. FREDER 1CKS • No •


12 THE COURT. I donlt know, Captain Fredericks has raised


13 the question as to the power of the court to order it.


14 Now, if that comes Within the purview of statements that


15 cannot come out 1 will bear from you. If it is privi-


16 leged or for any reason, legal reason, the defense could


17 not have it. My present mind is they are entitled to it.


18 MR • FREDER leKS· As the cour t is probably aware, 1 was not


19 familiar with the matters in the inception of this trial.


20 I was not fan-,iliar with the grand jury work. 1 was in the


21 eas t. 1 don t t know, if 1 did know 1 would know what to


22 say, but I simply know from Vlhat counsel says that he


23 was a wi tness before the grand jury at some time. Now, 1


24 don't know any more about it. 1 think probably the matter


25 can be taken up between Mr. Ford and 1I:.r. Apfel and your


26 Honor and determine it in that way, what is right and wha
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is proper, what should be done.


MR. Appel. The peculiar position about it is this, your


Honor, 1 will be frank, wi th your permission. He has been


advised that he ought not to disclose to us what he testi


fied there. We have not got the information. There


are matters which will be necessary to inquiry of hini here


in court, not to get all of the facts from him, but there


were matters whict they inquired of him, as 1 understand,


that is, 1 imagine so, 1 can't see any reason why he should


h.ave been examined on this branch of the case except to


get infornl8.tion that they might use against Mr. Darrow here.


Now, th0se matters Will probably come out here on cross


examination, and upon redirect examination and in that view


we certainly ought to have the testimony of both sides,


that we might properly introduce all of his statements tha t


were made properly and Wholly get all the information


that he may have revealed in reference to this matter.


Your Honor will see that it will be very convenient for


both sides to examine the witness if we have what he


testified to. Here is the idea: We know--l don't know


whether it was stated here in open court or not, but we


know there are matters which are pending in some other


cour t. 'T'he wi tness may verI well on the stand refuse to


testify to certain matters, if they in any way affect any


case pending against him. Now, your Honor, we are en


titled to have that testimony so that we may not undUly a
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improperly examine the wi tnesswi th reference to any mat


ter which may affect mome other case. Now, we are not con


c erned about any other case as far as we are con cerned, but


we are concerned concerning which information there is


there concerning this case and we cannot from a mere


questioning ask him to disclose any matter which he may


say , "Why, it may affect some other proceeding, 1 dedine to


tesfify to it. It







,-
1 Having the record here, we don't go into it.


. 4~
Your Honor


2 can see -- Vle can see, and counsel can see, we might determ


3 ine wheth er the wi tn ess' rights are in myway violated •


. 4 It is) in fact, very convenient, and very proper we


5 should have it.


6 IfR FREDERICKS: As I take it, the situation is like this:


7 it doesn't make arw difference what Ur Tveitmoe said bf>.


8 fore the grand jury, whether he said anything or whether


9 he didn,t say anything before the grand jury would not be


10 a matter of evidence here, unless it could be used on cross-


11 examination of a party c:gainst which he "ivas called. Now,


12 imy fact that he testified to before the grand jury can


13 be inqui red into, if it is IB rtinent here, by the defense,


14 just the same as it was inquired into t here. The only ad


15 vant~g e that -- well, th ere would be advantae e to the ed


16 Verse party in having a ]Jt' evious statement, suc h as th e


17 grand jury statement, in : order to use it Emd test the wit-


18 ness' recoLection and test his veracity, perhaps, see if


19 he di dn' t testify di ffer ently at another time. Of cou rs e ,


20 we are not E:ssuming that he vroulcl, or anything of that


21 kind, but taat would be an advantage to the prosecu-


22 tor, if we hare such a statement, I think \ve are entitled


that he did ~Nhen he went before the grand jury, and


not be lIJTI!litted to sec what he testified to before the


to that advant,~e, and if the witness testifies now he


should be required from his memory to tell the s eme story


23


24


25


26







1 gr~md jury. He is supposed to be relating facts


2 YJhich oc curred. He was SUP1)0 sed to have been relating facts


3 before the grand jury whdch occurred, and if he relfltes


"4 herE:1 facts just as he related them before the grand jury,


5 all well andgooo, but if he does not, here is the grand


6 jury testify, and he doesn't know Yvhat it is and it could


7 be used on c ross-exanination. NOvi, that would be the


8 notion I would see in th e whole proposition; it seems to me


9 if a witness is going to testify to certain facts, why,"


10 he remembers them, he can testify to them. That is ,e en-


11 erally, our position here.


12 lv'ffi DARROW: Your Honor, :if I may say a word about it --


13 of course, there is no question of privil Ege here, that


14 is not involved here, and a vii tness before th e grand jury,


15 in this case we have received., as far as the court could


16 get it, the testimony of other vJitnesses whose testimony


17 was taken, and there is no reason vJ:ry we should not re-
-


18 ceive this.


Oh, no, there were a number of witnesses26 . l;:R DARROVr:


19 MR FREDERICKS: Is his name on the indictment?


20 MRDARROW: I think not.


21 MR FRlIDERICYJ): Then he did not t ettif".r.


22 -n.lR DARROW: I told yon, lofr Fredericks, I thought he tes-·


23 tified after the indictment was brousht, but in this case,


24 ho!ev e r.


25 MR JiREDERICYJ): Oh, that would be impossible.







1


2


3


ed.


THE COURT: What you \vant is the testimony of 1,{r Tveit-


moe in this case,.either before or s:ter?
· 4 I


]vffi DARROW: yes sir; that is all.


thinks there was.


UR DARROW: I an sure it Vias.


after th e indic tment.


ter.


If it is in another case, then the applica-TEE COU ill' :


tion has no force, if it is made in another case.


MR DARROW: Th ere is testimony in referenc e to this mat-


MR FRFJ)ERICKS:: There can be no testimony after the case.


THE COUtU': I don't lmow as to t bat. :Mr Darrow says he


1m FREDERICKS: It must have been in anoth er case, if it °i s
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9
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11
I


12
1


13


14


15 TEE COURr: You can take an 0 rder for the transc ript ion
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of Mr Tveitmoe'stestimony in this case.


1m FREDERICKS: Well, then, will not th e court as sume any


testimony that was given after the filing cf this indict-


ment \"Vas not in thi seas e, rmjlst h ave been in some 0 th er


case?


URIARROW: Your Honor, i t·t:as the testimony in reference to


this transaction of his, upon which other witnesses have


testified in t.his case.


THE COURr: The record cf the reporter ";;lill cover that,


and if the repo rier is in any donbt as to ,'hether


timony Y:8S in this case or not, he will naturally
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four.


lows:


DIRECT lOCA1HNATIO:U


THE COURT: The ar del" is nov! made that he vrill transcribe


HO\'7 long hc.we yon resided in t his county?


And prior to that time, you used to reside here in


yes sir.


Q


Heights.


this c OlUlty? A Ofr and on coming here for th e last ten


er case than the testimony in thiscase.


Wnere do you r esi de, pI ease? A NO'll at Ocean Park


directly from the court.


A Well, the 1 ~.st time about three ye ars; maybe ver'J near


the testimony in this case before thegrand jury; there is


F. rJ. srIN:B1J.A1\f, a witness called on behalf


of thedefendant, being first duly sworn, testified as fol-


of course, no order is'"';iven for the testimony in my oth-


no application for arw testimony in any other case, and


MR APFEL: What is your name, please? A F. JJ. Stineman.


mat te-,.' ,,' back to the court, but if th e relJort er is toli to


take that· mler and comply with it, it is his dnty to do so,


<md if he is in doubt as to y!lether or not it is in this


case, he vrill refer the matter 'back to the court.


1m FRE:DERICKS: V'e \70uld lilce the reporter to get the order
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years, I think.


Q How old are yon, 111" Stineman? A 40.







1 Q
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ur Stineman, vhat was your business or occupation dur-


2 ing the last three ye ars, in a g en eral way? A I hare


3 been a hotel-keeper.


"4 I Q At vihat place, please? A Hotel Deca1b.ur, Ocean Park,
-


5 Q Any other busiress or occupation? A No sir.


6 Q ,\'{ere you conne:ted "lith one af the banks here? A yes


7 sir.


8 Q. \That bank v.as it? A The uerchallts Commercial.


9 Q And did you hold any offic e there? A One d' the di-"


10 rectors.
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.. !


A Well, ever since 1 have been in


A G G Watt?


And do you hold any office there now? A No, sir.


Are you a cquainted with Mr. Pirotte? A Yes, sir.


And with Mr. Watt?


Yes. AYes, sir •


How long have you been acquainted with M~ Pirotte?


1 don't know exactly, 1 guess about two years or some-


Q


Q


Q


Q


Q


A


thing like that.


Q And wi th Mr. Watt?


ocean Park, for the last three years, 1 think.


Q Mr. Stineman, ar e you acquainted wit h the defendant


here? A 1 have met him three or four times, 1 think.


Q Recently, or along time ago or when? A No, it has


been recently since 1 knew Mr. Darrow.


Q Were you intimately or socially acquainted with him?


A No, sir.


Q Just in a passing way? A 1 was introduced to ..' him


one evening by Mr. Cavanaugh when I was inthe hotel bus iness,


abou t two minu tes, 1 guess, and the nex t time 1 was brought


into it was after this come up, 1 never met him until after


that.


Q Are you acquainted wi th one, Bert Franklin? A Well, 1


know him.


Q Do you remember when you first met him, Mr. Stineman?


A Yes, sir.


Q About when? A 1\e11, 1 think it was in March, it was


at the Alexandria.
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Q At the A1exandr ia? A Yes, sir.


Q Do you remen:ber who, if anyone, was present at that


time? A Why, Mr. Watt and Mr. Piro t te and 1 don't know, 1


'4 think there was somebody else that was sitting.t lere


5 talking to him, and 1 had an appointment wi th Mr. Watt,


6 they came up with me in my car that morning and 1 told


7 them 1 would mee t them there, when 1 came in about 12 0' c10 k


8 1 met them in the A1exandr ia there and WB.s introduced to Mr.


9 Franklin.


10 Q Did you continue to see Mr. Franklin any portion of that


12 Watt and Mr. Pirotte?


11 evening? A H~ rode down in my car to the beach with Mr. I
I


13 Q Did you see him again? A Not until he telephone


14 to me to meet him up town on a little business and 1 met


15 him, 1 think it was three or four days after that.


16 Q And you met him at his office? A No, sir, 1 met him


17 at the Alexandria.


18 Q Do you know whether or not on that day you and he and


19 any other persons dined together at any place here inthe


20 City? A Yes, sir" 1 met him; he telephoned me and ask me


21 to come up town to take lunch wi th hin, and on my way up 1


22 met Mr. Watt at Venice and he came up wi th me and we met Mr.


23 Franklin at the appointed time at the Alexandria and he


24 want ed us to go out to have lunch, so we wen t over to the


25 Bristol Cafe.


26 Q NOW, there at the Bristol Cafe you and Frcnklin and Mr







Watt, 1 believe, being present, in this city, sometime the


early part or the middle part of March of this year, and


no other persons to my knowledge being then present, you


may state whether or not at a conversation then had between


you and Mr. Franklin and the other persons 1 have named, and·


in your presence and in your hearing, whether or not Mr.


Ffanklin, speaking concerning the subject of this case and


concerning Mr. Darrow, did or did not say as follows: "That


if narrow would give up certain evidence that he had agains


nompers that he would be released, that Gompers was the


man they wanted because Gompers was the head of the union


and that Burns wan ted to break that up or break the unions


up, and that Burns would get Gompers before they got


through", and then upon his making that statement did you


or did you not say to him, "Why do they want to get Darrow?


and didn't he say, "Oh, he has been defending the unions. .


and is a prominent man on their side,." and didn't you then


say to him, "Where did you get the money for- Lock~ood, ri


or "to pay Lock~ood," and didn't he s~, "Outside parties


furnished it, Darrow never gave me any money to fix


jurors or anything of that kind," and didn't he further


say, after. some other conversation, "For God's sake, don't


repeat this conversation'" or words to that effect or in
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A He never men-


•


tioned Mr. Lockwood's name. He said Mr. Darrow never gave25


26 him the money, that a Frisco man gave him the money







49C7


•


OROSS-EXAMINAtion.


MR • FREDERICKS' Q How long after your first introduct :'on


to Mr. Franklin was this meeting in the Bristol cafe, Mr.


Stineman "1 A It DUS t have been about thr eeor four days.


Q And had you seen Franklin in the mean time? A No, sir.


never mentioned Lockwood's name.


Q In other respects how would you answer the balance of


that question, yes or no"l A Yes.


Q Now, in order to make your answer last given and the


modification that you have made in reference to what 1


have asked you, did he in speaking of the money being givEtl


to him by a Frisco man or words to that effect, did he


mention for what purpose that money had been given to


him? A 1 don't believe he did.


Q This conversation, if 1 may be allowed to ask you,


occurred, that is, the conversation 1 am asking you about,


occurred about the 21st day of March, as well as 1 can


remember it, am 1 correct upon that? A weu .now; 1 couldn't


just exactly say the date, it seems to me like it was


earlier than that. 1 thought it was about around the 14th


or 15th of Mar ch •


MR • APPEL. Take the witness.
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24 Q When you met him in the Alexandria Hotel there was


25 several people present and there was no conversation in


26 regard to the Darrow matter at all, was there? A When
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1 Q And then thesecondtime you met ur Franklin in the


4909
1


2 Bristol Cafe, and this time you met him up in the Edstol


3 Cafe was the very next tim e aft er th e Alexandria me eting?


. 4 A .yes sJ.r.


5 Q You had not gotten any better acquainted with him


6 than that. HOVl, hoY! did you cane to go to the Bristol?


7 A Why, to have lunch there. ]frr Franklin says, "VIh ere do


8 yon go?" I says, nSometimes to the Hoffmann, and he says,


Franklin invited the party? A Yes sir, and he paid


9


1


' liDo you ever go to the Bristol?", and I said, "Sometimes. tt


10 Q, \Vho invited you? A Ur Franklin.


111 Q,


12 for th e lunch.


13 Q, And he paid. for the ltmch? A Yes sir.


14


15


It ~as noon time? A yes sir.


How soon in the conversation did this matter come up,


16 the matter af your asking ]}fr Franklin vihether l[r Darrow


17 had given him t hat money or not? A That ':JaS after we had


18 had lunch, and I had went aYTay and came back again. Well,


we were there then abaut three-quarters of an hour, and


duril~ that time.


fizzes dranlc.


Well, I don't


Threo all arolUld? A I don't knO\1.


You mean three to each person? A


Were you drinking anyt hing particularly, ex:c essively?


As far as I know I think they were about three gin


After lunch? A yes sir.


Q,


Q


Q.


A
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<s to that.


And he says, "lio, he didn't give


Well, he appeared. to be sober, did he? A I think


so.


give you the money?"


Q lEr Franklin had also been held to answer


int.o this there, ~rou know, and I didn't 1=fIy muchc:ttentio


by the JUstice's court, and his trial'sas pending? A I


he says, now, he says, "boys; don,t repeat vmat I hale


immediat ely after that, he says, ttI am talking too much", .


4910 I


never paid muchcl.tention to that. I just happened to


told you. tt


as near as I can re:'llember, it. was around about the 14th or


15th, f,round in there.


Q Hr Darrow heel already been indicted? A I don,t know


v!ould not live to be tri ed.. He sai d he was a sick man, now,


Q And that'sas alon-3 c.bout the forepart of s"rarch? A Well


r.1e th e money, t hat a Frisco man gave me the money 11 , and.


remember vrhether :Mr Franklin drank three or not.


Q Why 'ias it you askoo. Franklin whether DarroW' had given


him 'any money or not? A Well, he said Mr Darrow "liould


Q


never be tried , and I asked him why, and. naturally, any


body woul d ask him that question, and. he said Mr Darrow,
. .


..
and. he says, if he does live, if he '.'rill go to the Dis-


trict Attorney and give certain· didence against higher-
t


ups, a man by the name of Gompers, he said, that he would rD tt


be tried, and then I says to him, I seys, "Well, df! he


1


2


3


'4 I


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 I
I
I







to the trials at all.1


2 Q


4~
Were you there for the purpose of gettins some kind


3 of a statoment out of l~r Darrow in regard to this matter?


'4 A I VfaS not.


5 Q, Had you ever talked with Piro~te and at that time


6 in r eeard to t he Darrow matter, in :'''I3gard to getting Mr


7 Franklin to make a statement in regard to it? A I did


8 not.


9 Q At no time? A No.


10 Q, \\That \','8re you doing up in tOYJl1 that day, how did you


11


12


13


14


15 I
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come to be up here? A I was coming up quite o~ten just


then. I vms just buying the La Petite theatre, and I had


quite a goodd eal of business up to\ID there, andeJ'ery time


I wonld come up, I would alvroys cane through Venice and


asl.;: some of the boys dovm there, if they didntt VI ant to


come up t o':m, take a rid.e.


Q And you brought Jfr Vvatt with you this day? A Mr c-ratt.


II
II


"
i-
II
".
!I
II


II
U


18 Q Ho one else? A I dontt think 00.


19 Q, Did you et that time know that Hr Watt and 11"r Darrow


20 were great friends? A I did not.


21 Q Mr Watt never told you that? A No sir.


22 Q, :fEr Uavatlaugh in troduced you to Hr Darrow, did 1'1 e?


23 A yes sir.


24 Q, Was th at aft er this? A 01'1, no, that was -- that was


25 in February, I think, v/hen I met Hr Darrow.


26 Isn't this what yr Franklin told you ~- Franklin
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told you that ur Davis told him that he, Davis, probably


could get him, Franklin, off with two years, and Franklih<


said t hat he vvent home to Mrs Franklin and toll her that,


"4 I and told her that if hegot off with two years, and served


t er at that time?


ing •


having said.


URFREDERICKS: Well, if this conversation did occur, and


il
~We only laid the f01md.-for any purpose whatsoever.


this witn ess remembers it, it would have a further bear


ing, probably on th e testimony that he has alreadY given ,


and if he doesn't reme:;nber it, it '7:0ull have another bear-


ation, your Honor, in regard to vhat Mr Franklin denied


llR APPEL: No, your Honor, h ere is th e p roposi tion: here


is thestand I take. V.e asked the Witness, your Honor,


of dishonest money into the house, that she 'wou1d £.ave him


in 24 hours. Isn't that what he said a1:.>Out the Darrow mat-


examination; it is inc Olnpa tent, irrelevant and innnaterial


care of by Mr Darrow, and that his vdfe hereupon remarked


at that time that she admired the stand he was taking and


agreed 'with him on the matter, but if he brought a dollar


his time, 7ihich he thought it vras his duty ~o do, that


she 'ivou1 d be taken c are of andt he family v.on1 d be taken


}.~R APPEL: Wait a moment. V.e object to that as not cross-


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


'Wheth er 0 r not --


THE COURT: I think I h8\Te your point, Jtr Appel, and


25


26
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don't see the District AttornEU's theory in csking tbat


question on cross-examination.


3 HR FREDERICKS:" I 'will state the witness has said that


-4 a certain conversation transpired --


5 THE COURT: This is solely an impe aching vii tness.


6 HR :ffiEDERICKS: I underst and that. Now, we are preparing


7 to question his memory and veraci ty, which we have a right


8 to do. We don't have to take his statements as true.


9 HR APffiL: They can't introduce any hearsay against this


10 defendant.


11 UR FREDERICKS: Can't I finish?


12 THE COURT: yes.


13 UR FREDERICKS: Noy;, then, Ur Franklin says in his t esti-


14\ mony __ this is ':-;hat hapnened, this is what he said--


15
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THE COURT. That is what 1 am trying to get at, if you


will give me the book page, that is what 1 am trying to get


at.


MR FREDERICKS. 1 am reading from notes, page 871, '72 and


173 is where it is extracted from. It is our notes, bot


tom of page 872.


THE COURT· That may change the situation a little, ~.


Appel.


MR. APPEL. Your Honor will see this, if you will permit·me


to state our position. We put a Witness upon the stand and


we ask him whether or not he made a certain statement to


another, which statement, if he made it, would be statements


ou t of court tending to con~radict the witness in some


particular, to which he has testified to in court. We ask


him whether or not he made certain statements and the


Witness says "No, 1 did not," but he volun teers a state-


17 ment, your Honor, not per tinent to the quas tion. 1 t is


18 hearsay, and it should not be alloVTed where he denies the


19 conversation in to to, he should not be allowed to subs ti tu te


20 some other statement i it would be hearsay as agains t the


21 defendant or concerning his relation to the case. "'Tow, we


5s 1


2


3


"4


5


6


7


8


9


10


11


12


13


14


15


16


22 say that that is hearsay. If a Witness says 1 made a state


23 ment not. exactly like that, and 1 wi} 1 explain, and he makes


24 his statement coming close to or wi th respect to the subject


25 of the inquiry of the cross-examiner, it may be allowed for


26 the purpose of explaining his answer as not being an enti
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1 denial of the conversation, but tending in some way or


2 other to modify and explain it, but the witness has no r igh


3 to go and say, It 1 didn't make that statement at all. It Now,


"4 that is the end of that. That is a period to that, that is


5 the end of the sUbject. He den~es that conversation; he


6 didn't deny having had the conversation, it is not denied


7 in that, but he denies that he said these things which he


8 is asked concerning. Now, when the other wi tness COll'iBS


9 on the stand he says yes he made that statement, that is"


10 what he said. Now, is it proper on cross-examination to


11 introduce some other different statement that the witness


12 who was questioned concerning that statement is alleged to


13 have made? Would it not be the introduction of -evidence


14 by way of cross-examination which WQuld be irrelevant and


15 immaterial, not only to the inquiry b1t irrelevant and imma-


16 terialto the case. Here is the su bject he said con-


17 cerning Darrow, concerning the fact whether or not he got


18 the money from Mr. ~arrow. Here is this other statement


19 which they ask him, is not what his relations were wi th Mr.


20 Darrow in respect to the consummation of the alleged crime


21 and the participation of Mr. Darrow in relation to the con


22 SU l1"JIlat ion of the particular crime or his relation to the


23 Witness, but here is the statement that be says Mr. Dagis


24 told him that somebody else told him. Isn1t that the


25 highest class of hearsay, and isn,t that the highest kind


26 of error to introduce in a case of this kind? 1 su bni t,







4916


yqur Honor, that the elements of crose-examination sur


rounding an impeaching witness must be close, must be


limited, must be limited to the inquiry, must be limited


to the point under discussion, must be limited to the


denial of the wi tness whose testimony is undertaken to be


impeached. He must not ask him whether or not he rrade


oth er B tatements concerning other pe rsons or concerning


other subje cts, he should not be allowed to do that. If


the witness is upon the stand he is aeked--now, in a


case of larceny he goes upon the stand and testifies that


he saw a certain person steal something and he is asked


upon the stand, isn't it a fact you are the one who stole


it? No. Didn't you tell I~. Stineman down there that


you and somebody else went over there and while you were


watching on the outside this other person went in there


and stole the articles in question, and he said, No 1 did.


not say that, 1 said this: 1 went over to my wife and 1


sa~to her, that a third party had told me this and that


and that. Can it be, then, introduced in evidence when


the irr-peaching Witness is upon the stand? 1 SUbmit, if


your Honor please, under the guise of cross-examination a


statement of this' kind should not be allowed in evidence.


It is not proper; it is not cross-examination.


MR. FREDERICKS. 1 can make it very plain.


TRE COURT. Jus t a moment, let rre read this por tion of the


tr anscr ipt •
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MR • APPEL. If your Honor please--


THE COURT. As soon as 1 have read this, Mr. Appel. 1 want


to get this. All righ~.


MR. APPEL. Mind you, if your Honor please, what 1 was


going to say is this: That we are noteeked--we are not


permitted under the rules of law and under the rules of


procedure in this case to say to Mr. Stineman on the stand,


Now, Mr. Stineman you met Mr. Franklin there, go on and state


all that he said to you. We are not permitted to do that".


We are not permi tted to say to M.r. Franklin, Now, Mr. Franklin


you met Mr. Stineman at such and such a place, go on and


s tate all you said to him. The rule for impeachment is


restricted to two questions: One, did you or 'did you not at


a certain time and certain place, and certain persons being


present, make thia particular statement, no matter how many


other statements he may have made, but the particular state- "


ment which is pertinent to the inquiry. No. Then we must


s tr i ctly follow that quee tion when we pu t the impeaching


witness on the stand and we are not again permitted under


the law to say to him, state all that wasBaid. We must cal


the attention of the witness to the particular language


that we used in the impeaching question, and those rules


are adopted for the proper, reguJar and logical way of


proving a point in the case, which is the point in issue,


not that te may haversaid that the president of the Unite


States said to him this and that,







1


2


3


'4


4~
or that anyone else said to him this and that, but the


question is, didyol.l or did you not say this, and nothing


else and nothing more. . So I say in this kind of all in-


quirJ, he cannot, either on cross-examination or in any


5 d:>ther '~.ay, introduce hearsay statements. It is just as


6


7


8


much error to have it introduced in that vlay,8S if the


witness were asked directly the question to state all that


IJrr Franklin said.


9 )ER FREJ)ERICKS: Cross-examination, your Honor, which is


10 entirely different --


II :mHE COURT: I don't c are to hear from you, Captain.


12 The fOlu1dation question is on l~ge 872, and '3. A little


13 broader scope than t he ordinary foundation questions.


14 In resp ECt to the question this mat ter was brought out, I


15 think c01illsel has a right to meet it in this way. Ob-


16 j ECtion overruled •.
17 MR APPEL: We take an exception.


18 HR FREDERICKS: Do e:; the v,i tness remember the qlJ.estion?


at th e time, 'but I dOll' t just Er":ac tly remember all of it.


19


20


A I remember some conversations t.~ at he was having there


21 TEE COURT: Would you like to have Captain Fredericks'


22


23


question read? A I v/Quld.


THE COURT: Read it.


24 (Last question read by the reporter.)


A No sir, he didn't say all of that.


lfR :mREDERICKS: What part did he say?


He said part of . •







1 HR APIEL: We obj ~t to that, now, your Honor please,


4919


1upon


2 the ground it is incompetent, irrelevant an<ffi. immaterial,


3 and hearsay and not pertinent to the inquiry, and not per-


4 tinent to the impeaching question or to the matter in-


5 volved in the impeaching cpestion, and hearsay.


6 THE COURT: Obj ~tion oierruled.


7 MR APP:EL: We take an exception.


8 Ilffi FREDERIC!\S: VVhat did he say? A He never mentioned


9 anythirrs about lrr Davis. He was 'saying somethihg about


10 he oueht to stand pat and take his -- and take his sen-


11 tence, and that his fanily 'would betaken c are of.


12 1 Q, Didn't he tell you that HI' Darrow' had agreed to take


13 I care af his family under those circumstanc es?' A He di d


14 not.


15 He said they 'imlld be tc.ken care of? A They would be


16 talcen care of, yes.


17 Q, Did he say by ';,'hom? A He did not.


18 lmd de you know how long 1.;rr Franklin h ai known lIr Watt


19 at that time? A I ne.rer kn8"V'1 he knew him until we met


20 at the Alexandria.


21


22


Q


A


Well, was he introduced to him at the AI e-:andria?


He vIas in t here tal king to him, I ecp 00 t, b ef ore I


23 CWle in.


And then yOll two men 'f/ho had mown Franlclin justQ


three or four days, and this yras the second time toot


had met him, he unbosomed himself and toll you all cf th e


24


25


26 ,


I







1


2


3


money to PGY over to Lockwood, is t hat what you "'fish us to


underst and?


-4 ' 1m APPEL: Wait a moment. We object to the question, your


5


6


7


Honor, because it assumes Mr Watt only knew Franklin for


two days, e.nd furthermore, it assumes a c ondi tion 0 f facts


not testified t a by th e wi tness, and he asked the yJi tness


8 for his opinion or \"fhat he wants him to be understood, and


9 I what manner he Y{ould desire himself to be understood her~,


have been in the hotel business.


as testifying. We obj ~t to t hat as argumentative?


THE COURT: Objection sustained.


Thill FRF.J)ERICZB: How long did you say you had been in charge


of the Decat.mr Hotel? A Well, I guess very near a little


over two years, I think.


And how many times did you meet llr Darrow down there


Hovl long have you kno\m Cavanaugh? A Ever since I


Vtho had it before yon? A Ur Evans.


Were you employed. there before yon had charge of it?


no sir.


aft er you V! er e int roduc ed to him, on the ar erag e? A Well,


sir, I met him three -- four times, altogether, until I met


him here yesterday -- no, it was Saturday, I think, or Fri-


day, when I \";as sumi110ned toe am e up h ere. I met him


there 7rhen I'I',as introduced to him, and then


to ~o up to his apartments to tell him


Q,


Q


A


Q,
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2 Q.


3 A


How <fien did you meet ur Cavanaugh dmVIl there?


Well, I c0111dn' t wy as to that, you laW'll, him being


4 an officer dovm there, comirg up often onto the hotel and:


5 around that ""'lay.


6 Q. He hangs aro~md the Decatur a good deal, doesn't he,


7 that is, spends a great deal of his time around there?


8 A Not that I ever knew 0 f •


9 Q. Did you ever meet IJr Franklin :.:-.g ain aft er this time,


10 dovm at the -- that is the restaurant, the Bri stol?


11 A Did I weI' meet him at the Bristol?


12 Q. ".!gain, anywhere? A yes sir, I met 111' Franklin on


13 the street one da,r, and hestopped and shook hands with me,


14 ~md said he had some business or some "words that he wanted


15 to tell me about some day, and that V.'aS all.


16 Q The Bristol Cafe, YJaS the Bristol here in Los .Angeles,


17 an d not the Brist ChI Pi er? A No, it vras h ere in Los


18 .Angeles.


tel's of an hour longer.


guess we were in there I guess, three- quarters of ,m hour,


-
and then I c arne back -- ...7e v/ere there proba\:ill.y th ree- quar-


-
befor e I Ie it, and I'T.6S g on e, probably, half an hour,


I"
I


I


How long were you in there 0.1 tog ether? A Well, IQ.19


20


21


22


23


Q Did you go out in connection -- di d your going out24


125


26


h"ve any connection wi th l:Ir Franldin, t'.nd your visit







I don't inquire ihto your private business.


1


2


there?


Q


A No si r, I had an appointment with my


49~
attorney •


3 lTR APPEL: He ms a right to explain.


'4 I :r{R FREDERICKS: I didn't c are to go into it against his


5 Y/i shes. A I had an appointment with an at torney


6 in regard to the prope rty I'T!8s buying et Ocean Parl~.


7 Q What did you say to ]J!r Franklin, that started him,


8 in the sentence, that you have narrated here.


9 A What sentence do you mean? Q That M:r Darrow had noth


10 ins to do -- that ]Jr Darrovv didn't'give him the money?


11 A That was when he v~s telli~s about Mr Darrow would


12 never be tried, and during that time, wb;y", he was·talk-
.-


13 ing, making these remarks, I asked him those questions.


14 Q Did you at that time, or have in your mind ,.t that


15 time, that ur Franklin had already made a statement in re-


16 gard to the entire matter to the District ~torney? A I


17 did not. I didn,t pqy- much attention.


18 Q Didn't have that in your mind? A HO sir.


19 ]ilR lPPEL: Wai t a moment. Do I underst and t hat you mean


20 no, that he did knovr or that he didn't knovr, or that he


21 had notice.


22 ITR FREDERICKS: I took it to mean that he didn't know.


Will you please ask t hat question again?


You di drlt t knovr that Ur Franldin had made a stat ement


A


in regard to the DarrOYI matter to the District Attorney


prior to tre time whEn he was taD:ing to you?


Q


23


24


25


26 ,


I







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I never mew th at at alI.


Q Did you mow that he had been b efo re the grand jury


prior to that? A No, I hadn't read' anything about it.


Q Did you have any sp ~ial inter est in finding out fran


Mr Franklin vrhether l[r Darrow had give-a him th e money or


not? A I had not.
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Q "as there, anything that prompted you to ask that ques


tion of him? A No, 1 just asked him becuase he was making


those remarks about he would not be tried.


Q That was on account of his health he was saying that?


A Yes, sir.


Q Why was it that you qame into the matter as to who gave


him the money 1 A 1 don't know; 1 was just simply.


sitting there and 1 just asked him that question. 1 had


heard him talking about that.


Q Well, Franklin appeared to you perfectly rational at


the time he was talking, did he? A 1 think so, the second


time 1 had ever met him.


Q Never had met him before but one time and the firs t


time you had ever talked to him about this Darrow matter?


A Yes, sir.


Q Had you ever talked to !vir. Cavanaugh abou t the Darrow--


the charge agains t Mr. Darrow before this? A 1 don't


believe 1 ever did~


Q And you were not at all interested in the matter in


any way shape or form? A None whatever.


Q Simply idle speculation and curiosi ty on your part that


pronpted you to ask a man for a secret, that prorrpted you


to ask a man a question as to who gave him the money to


bribe another one, that was simply idle curiosity? A 1


didn't ask him who gave it to him to bribe himl 1 asked


him who gave him the money. 1 didn't say bribe.
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REDIRECT EXAMIUAT ION.


MR. APPEL. Q Mr. Stineman, isn't it a fact that in a


general way, the reason of you having seen :.1r. Franklin
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REDIRECT EXAMINATION.


MR. APPEL. Q ~e represented to you he was a great colle


at the times and in the manner you have indicated here is


because he had solicited some collections from you?


MR. FREDERICKS. That is objected to upon the ground it is


leading. This is their witness.


MR • APPEL. He has asked him, your Honor.


THE COURT. It is leading but harmless. objection over


ruled.


A That w3.s· my business up there wi th him, he was going


to open a de tee tive pagency wi th Mr. Pirotte and 1 was


gOing to try to help him out a little if 1 could, give


a note for me, and tha t was my bus iness wi th \'1l". Franklin,


and 1 was just simply a drop-in there.


MR. FREDERICKS. Q Whatki.nd of business were you going to


give him? A 1 had some notes that 1 told him that if he


could collect them, the party lived u~town, 1 would be


glad to get the money on them.


Q You would be glad to have him collect the notes?


A Why, yes.


Q This man who had been bribing jurors?


MR • APPEL· That is argumentative.


THE COURT. objection sustained.


MR. FREDERICKS. !hat is all.


Mr. Franklin wUs going to col~ecthim a little buainess.
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1 tor, didn't he? A YE?fj,he represented quite a good many


2 things, he was a great man.


3 Q Mr. Stineman, did you ever see Mr. Darrow at any time


4 in your life any mor e than two minutes before you talked to


5 Mr. narrow in reference to what you had heard Mr. Franklin


6 say at this time '1 A 1 never met h im--I don't think it


7 was two minutes--just introduced to him by Mr. Cavanaugh


8 and 1 was called back into the hotel.


9 Q And that was before this thing occurred? A Oh, yes; . y s,


10 that is quite a long time ago.


11 1m • AP'PEL· That is all.


12 MR • FREDERICKS - That is all •.


13 MR. FORD- If the court please, 1 urxierstand that your


14 Honor has made an order that the tes timony of Mr. Tve i tmoe


15 be written up, provided it had been taken during the ex


16 amination of the witnessess which resulted in the present


17 indictrrent1


18 THE COt"R T • 'T es •


19 MR. FORD· Or during that investigation.


20 MR. DARROW. He said in that case.


21 Am • FURD. Or in that case or in tha t investigation?


22 THE CO DR T• Yes.


23 MR. FORD· The indictment shows that inves tigation ended


24 and the indictments were returnedonthe 29th day of


25 January, 1912. 1 wan t to s tate to your Honor the fact is


26 Mr. Tvei tmoe was never a witness before the grand jury up
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1


2


3


that time and did not at any time appear before the
•


grand jury until the 16th day of February, 1912, and we


therefore ask that your Honor vacate the order.


4 THE COURT. There is no order to vacate. The application


5 was for an order for the transcription of the testimony


6 given in this case. Now, if there was no testimony given


7 in th is case ther e is no thing for the reporter to tr ans


8 cribe.


9 MR • FORD. 1 understood there was--


10 MR. APPEL. That is a matter which we will have a right to


11 introduce evidence on.


12 THE COUR T· yes, sir.


13 MR. APPEL· And \Ve will ask theproceas of this court to get


14 every grand juror here and your Honor should not, 1 most


15 respectfully urge, should not take the mere statement of


16 counsel her e •


17 THE COURT· Mr. Appel, 1 am afraid you do not catch my


18 statement, 1 say, there is no order to be vacated.


19 MR. APPEL. 1 am anticipating the trouble such a proposi


20 tion as that will make--your Honor will see right at the


21 outset, and 1 do not W ish to state it, bu t if th ey have a


22 copy of that, your Honor, they have a right to ask MI.


23 Rve i tmoe upon the stand Whether or not he said so and so


24 and so, and the moment they say that we would have aright


25 to ask him whether or not he s aid the balance that may


26 appear in the transcr iption of that tee timony, under the
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1 rule announced in the Supreme Cour t of th is state, concern-


2 ing the deposition of testimony of witnesses with reference


3 to the sUbjec t,
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once being called into court, and once being alluded


to, the portions of it read, and portions of it used, the


bther side, the side prod.ucing the witness, have a right


4' to in trod.uc e the who1 e of it, and how can W'El be plac ed


5


6


here in position, upon an equality with the other side?


Why, your Honor shoul d ext end the proc ess af this court,


I know your Honor has that principle of law in your mind


when you made that order, that vt€ should be,under the law


7 with equal liberality to one side as to the other, and


81
91


Attorney is entitle d to.


nent to the issues h ere, and no more then t he District


and under the constitution, that we should have the pro


Cess of the court, and get all th e information t hat is wi tIT


in the breast of the court, and within the knowledge of


the District Attorney, to get such matters as are perti-


10


11


12


13


14
I
I


15 I


161 THE COUR[': You have your or del', C'Jl d if th e repo r tel' i s


17


18


19


20


21
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25


26


unable to comply with the or de!' already made, then I \-...ill


hear from you further on the matter.


MR MRRO~r: Your Honor, ur FOrd's statement, and your


Honor's statement following are probably confusing. This


evidence ,vas taken in this case, it was taken after the


indictment VJ~lS found, but vras taken in this case, and


I think a copy of it is right here, and your Honor ccn


see in the meantime the character of it, and what case it


was in, and Yfe have just as much right to be told now as


if it was taken before the indictment.
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1 ferenc e?


49~
r


2 MR JEREDEHICKS: It is an impossibility.


3 MR DARROW: The defendant has a right to lmow what there


4 I is, what there is against him, and this man is not so far a


5 witness for anyboc1.y.


6 TEE COUffi': That may become a question offact to be de-


7 tennin ed vrhether or not itvias taken in this case. Of


8 course, I could not·(].~der, ~md you vlouldnot ask that the


9 testimony of a witness who might be subpoenaed as a ,vi t- .


10 ness here, vrho testified in som e other mattel~s which might


11 be an entirely f~ign matter.


12 1,{Bl DARHOW: But your Honor could tell in a moment by


13 looking at this t renscript.


14 THE'. COURr: It becomes a question of fact, if the reportel'


151 :!is unable to deliver the transcript; then it becomes a mat


16 tel' of fact.


17 MR D ARROW: But it is first to be v/ri tten up and sUbmi tted


18 to the court, and it is before your Honor, and you can see


19 it.


20 1ill FOHn: It will not be vrri tten up on th e or de:!:', if it iN as


21 takEn afte:' the investigation closed, ~':Dd the indictment


22 y:as return Ed.


23 THE COURI.': J!tr Petermichel, did you take the testimony ?


24 Did you e::arnin e your notes?


25 l:'[R PErEHHICP.J!L: yeS, I think I did, your Honor.


26 would know positively.
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And the indictment was returned v!hen?


January 29th.


He took it on the 16th of Februa~J, 1912.1 ]:;T.R FORD:


2 TEE COURr:


3 1m FOBD:


4 I THE COU8.T: Then, that raises the question of fact whether


5 or not itv,'as t'lken in this case.


6 UR FREDERICKS: There is nothing before th e court noyr.


7 ur Tveitmoe m~-.y nWer be tl witness, he may vrant to get


8 this stuff for some other reason.


9 HRDARROW: It will come to us, not l1r Tveitmoe.


101m FPJ'mERICKS: !,Jr Tveitmoe, I mean, m~y want it for some


11 oth er reason.


12 THE COUHr: It is a very v!arm day, and as lOIlfS c.s t here is


13


14


a matter to be vrorkEd. out here, that is a matter for
.J..


chambers'T will dispense with the jury- and. take it up


wi th couns el.


a matter which we intend to introduce evidence here upon


testifi ed before the grend jury-; t hat is a matter, your


thest and cone e::ning th at mon ey, ab ou t v/hic h Mr Tv ei tmo e


of righ t in this case; it is


is a matte:!.' ...."hich ,7e de:'?land as a matter of right, your
Honor in your _


Honor, because v:e ask yourJ'Honor's discretion, to place


us, ~-.nd to plae e thi s d efen dant, who was not a party to


Honor, 'which \ve intend to use here upon the trial, and it


mand as a matter


HR APPEL: No, your Honor, this is a mattel' vrhich 'lie de-


15 I
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19


20


21


22


23


24


25 that proceeding there before the grand jury-' not being
"


26 present, being ex-p:::.rte, Ylhich is information
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1 of the other side, because some of their representatives


2 wer e pr es ent th ere, 1:7e ask your Honor to furni sh us wi th


3 it. It is not right, your Honor; they have no business


4 I to obj ect to that. 'We are here pleading Vii th your Hono r.
5 to allow us to do that, and they have no right to obj ect.


6 Can it be possible, your Honor, that it lies in t.he mouth


7 of the District Attorney to say that when 'ire appeal to a


8 court with reference to a record made here in this case,


9 the grand jury acting tmder the orders in this court,


10 empaneled by this court to look into these matters, comes


11 in and nakes a record and that record becom ES a matter of


12 this court, the grand jury is a part of this court, ~nd


13 we are Dsking your Honor to furnish that record. Can


14 it be said that it lies in the mouth of arw party to a


15 suit to say tte.t ,\'fe shall not have that?


16 THE CaUR!:: Ur Appel, you and I .are not a~art in this


17 matter. The court hes rlade its order, and the only ques-


18 tion is ythethel' or not the issue of fact h~ been raised


19 by Mr FOrd's statement. That must be tried and disposed


20 of, and Whether or not it is necessary to keep the jury


21 here during t.m t time --


22


23


24
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MR • APPEL. Well, shall we try that issue nowt We will ask


for a subpoena to get the grand jury here, the Secretary


and everybody else.


THE COURT· It seems to me that is a matter we will have to


MR. APPEL. That is what 1 ~m addressing myself to~ That


that issue of fact cannot be raised by the other sid~


All we have to do is to satisfy yo~ Honor of the fact that


he testified in reference to this case.


THE COURT· In reference to this case, yes.


MR. APPEL. And to reasonably satisfy your Honor that there


was reasonable ground to believe that that statement which


he made there concerning this case may be ncessary to be


used in the examination of this witness, either by one side


or the 0 ther •


THE COURT. But 1 cannot presume, particularly in view of


Mr. Fora's statement, 1 cannot presume that the testimony


given a fortnight after the indictment was returned was


in the case.


try.


MR. FORD. If the Court please, just a moment. The


defendant is entitled only to the transcript of the testi


mony that walt1;aken before .the grand jury at the time the


.indictment was returned, tha t is all they are enti tIed to.


Now, if we have gone on and made other inve~ttigationg, it


matters not what th~ maybe, whether made in the grand


jury room or made out of the grand jury room; if we have


~
1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







4935
1 Bome statements from witnesses it matters not whether


2 they were made in the grand jury room or out of the grand


3 jury room, we cannot use those statements as evidence in


4 this case if Mr. Tvei tmoe is called by the defense as a


5 witness in this case, we cannot use this transcr ipt, it


6 will be absolutely valueless to us in every way if he


7 tells the truth when he is on the stand, and if he told


8 it when he was before the grand jury, and if the matters


9 covered the same matters upon which he was examined while·


10 he was before the grand jury. Mr. Tveitrroe, if called by


11 the defense as a Witness in this case, takes that stand


12 and tells the truth, and it is presumed he did tell the


13 truth on any occasion when he appeared before the grand


14 jury, and tells the tru th her e, th3.t his s tatemen t is abso-.


15 lutely valueless to us, of no value whatever; a wi tness is


16 not· entitled to a record merely to aid him in framing his


17 testimony upon the stand, iu. guarding his answers against


18 impeachment, there is no such privilege attaching to any


19 witness. If Mr. Tveitmoe takes the stand and tells the


20 truth he does not need any guards against his testimony


21 given on any other occasion if he has told the truth, and


22 the only object of this, your Honor could be, the only


23 object there could possibly be in getting testimony that


24 he might havegiven on some other occasion is to enable him


25 not to tell the truth, because he can tell that wi thout


26 any record, but to enable him to avoid the pitfalls that
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1 people ar e led into when they tell falsehoods; to avoid


2 saying something that will not be in entire harmony with


3 something he may havesaid on some other occasion. As a


4 matter of law, on the 29th day of January, 1912, the


5 investigation of this case ended, as far as this indictment


6 was concerned, and whatever the labors of the District


7 Attorney might have been in other matters to ascertain


8 whether other people had any connedtion with it, or to


9 ascer tain any other phases of the ai tuat ion or to inquire·


10 into the guil t or innocence of any other persons is abso-,
11 1utely no concern of this defendan t. All he haa got to


12 do--it is in evidence here, your Honor, there ia a check


13 endorsed by Mr. Darrow and Mr. Tvei tmoe, that ia an exhibtit


14 in this case--


15 THE COURT. 1 don 1 t car e anything about the mer i ts of the


16 '~idence, Mr. Ford,or who it hurts or whom it benefits.


17 The only question is, whether or not the testimony as given


18 by!v1r. Tveitmoe before the grand jury was in this case.


19 MR. FREDERIOKS ROW could that be, that is an impossibility.


Three or four men commit a crime, the testimony26 ex tent •


20 The case is closed.


21 MR. FORD· lfhe case ended, as far as this defendant was


22 concerned. There might have been other phases of the


23 same case, there might have been other phases of other


24 crimes committed upon which he was examined; he might


25 perhaps have covered ;.even the same ground to a certain
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1 in one case will be almost identical to that in the other


2 cas~ . but when one defendant has been indicted and his,


3 investigation closesjthe grand jury does not, when it


4 starts out to investigate somebody elsets complicity in


5 that matter, the grand jury does not have to furnish the


6 defendant with the other testimony because the testimony


7 ended when the indictment returned. AndYour Honor could


8 not·lawfully male an order requirirgthe testimony to be


9 divulged which was given atter the 29th day of JanuaIY •


10 THE COURT. The cour t would not make an order in some


11 other case and counsel, of course, would not ask it. The


12 question is whether or not this was given in this case.


13 The defendant has offered to show it was given in this


14 case.
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1 ],{R FORD: They offered to show it by the subj ect matter,


2 which is absolut ely improp er, if the case ended on the


3 29 th day 0 f january, and. th e testimony was not g i v en unt il


4" I the 16 th day of Febru6r'J, it is absolutely improp3 l' to go


5 into the subj ECt matter, and they ccmnot go into the sul:r


6 j oot matter to show it.


7 THE COURT: When was this indictment returned?


8 1ffi F01ID: The 29th day of january, 1912, GJld the indict


9 mont is here, the clerk has it.


10 THE COURT: 29th day of january.


11 11m FORD: The 29th day of January, <:'Ind it T;vas lrl or 18 days


12 1 later that llr Tvei tmoe c,pp eared as a vfi tness before the


13 grand jury. Now, our contention is that thEy cannot shov;


14 that he Vias a vritness in this case, because this case
i


15 I. absolut ely ended, C'nd they cannot go into th e subj ect mat-


16 ter of,Ur Tveitmoe's testimony before the grand jury, be-


17 Cause the grand jurors are bound by the provisions of sec


18 tion 926 to keep secret whatevel' thEy" may have learned. dur


19 ing the sessions af the grand. jury, (;ll1d they camot dis


20 close it undel' GillY circl.UTIstance Whatever, except tYfO; one


21 of then, in an indictment for lU'l'jUry against a .....dtness,


22 <md the otlle::.· for perjluy comm.itted before the grand jury,


23 "and the other ,,".'here the yri tness has made a statement 1;e-


24 fore thegrcmd jurytbat is inconsistent with the testimollY


moe ~s a '-"fitness or, put it on the other hand, if ",fe call


given 'by him upon the stand. lTow, if they call Hr Tveit-25


26
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1 lir Tveitmoe 8S ~ witness and put him on the st'illd and
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he


2 testified to a state of facts that was inconsistent .....lith


3 v:Jhat he IS ave before th e grand jury, then, if they knOVl


4 I that to be a fact ,-- I don, t know hOVl t hey are going to


5 find it out -- if they should knoyr it, they could call the


6 members of the grand jUry, am show he made on inconsist-


7 ent stat ement before th e grand jury. Right here and now,


8


9


10


11


12


13


14


15


16


17


18


19


20


we avow our intention of not ealling Mr Tveitmoe; we are


not soing to vouch for him as our witness; 0e must vouch


for our vii tnesses, if we call him to the stand, and if


t hey call him as a witness, and he makes statements inc on-


sistent with his testimony before th e grand jury, and then


we put in the testimonyqiven before the grand jUry,. they


are entitled to have it, C'nd not before that, not until


that found ation has been laid, not until that conting ency


arises, ond they cmlnot, merely upon the mere' possibility
I


that something might occur in the 'future, demand that


the secrecy of the grand jnry be violated in order that a


witness may frame his testimony to fit v.'ith that given b,e-


fore the grand jury upon some other occasion.


211m APffiL: Your Honor, the very c'.I'gument of counsel seems


22 to show v ery forcibly the importance of this matter, and


23 . the nec essi ty th at th e or del' should be made. The basis fo r


this order, your Honor, they contend, i:\nd they have contenci-
- -


ed all along here, that this money ''fas obt"ined by 1fr
,


Tveitmoe, given by Hr Tveitmoe to lir Darrow? that lIr Dar-


24
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1 ro""Y should give it to Ji[r Franklin, e<nd so far "s the
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evi-


2 d enc e is conc crned on the part of th e pros ecnt-ion, forms


3 one link in the chain going to show the circ'UJnstrlllces and


4 going to show who the participmlts in this alleged affair


5 were cone erned; his very statement that he would not


6 vouch fo I' the VlJ I'd 0 f thi s: witness Tv ei tmo e, shows the


7 attitude in which lfr T\Tei tmoe is intended to be placed be


8 fore this jury. Of 'T.hat? Of having had a criminal lmowl-


9 edg e, ~nd a criminc:\l cl esign and hav ing pe rformed a c rimi-


10 nal Get with the intention to foster the cO!lunission of a


11 crime, the crime for '"hich this defendant st~mds here to be


12 ttted now. Now, they disavow all intention of putting


for his Ii bery here, should be given to him, that he may


st~nd upon an equal footing with the prosecution. The
a5Y


})rosecution ought, e,l\vc.ys, under""nd fill circmnstances,


their possession, .th e very thing <md th every informa-


their disavowal that they will vo~ch for the veracity


of this defendant, and this avowal to vouch for them, and


and th e trnth of th e vri tn ess Tvei tmo e, end y at, they hold,


your Honor, 'wi thin th eir grasp, and they hold \Vi thin


Tvei t""moe on the stf;nd.; they have pu t everybody el se on I


th e stand, all th e malfactors, ~lnd all those who have dip- I


ped their dirty fingers in this mess, have been put UDon thJ


st<:',nd hero, ES 'wi'hling vvitnesses to crucify the good name


tion to which, under all the TIlles of decent procedure


. and proper dealing \7ith a defendam ......ho is being tJ:ied
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be fai r to a defendant; they should "dthhold nothing


him, especially vThen it is a matter of l' ecord; they


should withhold nothi!1.g from him whic h they th ems elv es


4 I have found it possible to get into ,; record; they call him


to shovi under the rules of lavi and und.er the rules adopt-


ed any other pi ece of e.ridenc e.


as a link in the chain ofe.ridence ~ainst lVlr Darrow; they


They mentioned Tveitmoe


he gave before that grand jury, ~nd we have a rIght to


show to this jury here, t bat because it v.as against them


that they supnressed it just as much as they h~e suppress-


in the court room, they didn't dare call him, G\nd we have


a right to sho,",! affirmatively, your Honor, "{Jhat evidence


from a jury vTi thholds it becau se if he would produc e it,


enactment~of this state, that he who vdthholds infor.mation


I


it would have been cg ainst him.


that 'Jrhen they closed this case,-- end it is : a n item of


put. m'l eir vri tness es upon the st and to ShOW; h ere this wi t


ness Tveitmoe was here upon the stand once; he YlaS her'e


befol'e the grand jury, ,md they vouch then for his truth


evidence, e·nd it is a circumstance to which \'re are entitled


and veracity, end we have a right to show, your Honor,


ed by the principl es and maxims of jurisprudenc e, as they


have been codified and clarifi ed by the legislative
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tion under this code to this jury as a rule of law to be


followed by them that he who suppresses a fact, supprresses


the testimony of a Witness does it at his own peril as a


matter of la.,v;, ths.t if he would have produced it it would


There are two parties to this


We are entitled to that, to the


Then we would be entitled to the instruc-


case, one upon the one side, the People of the State of


California represented by counsel upon the other side as


a public prosecutor of this county, upon the other side-


if this were a case between two individuals, if your Honor


please, if 1 was upon one side and one of these counsel


was upon the other and we were trying a case before your


Honor and our side should show that a certain Witness had


have been against him.


suppressed it?


We are entitled to that.


knowledge of certain facts which indicated that they


should be material to my side of the case and 1 should pur


posely leave that Witness off the stand, 1 should suppress


that evidence, 1 should say that 1 do not want the state


ment of this Witness, would not the other side have a right


to show your Honor what that Witness knows, what he had


informed the other side about, what this witness her e in


formed the People of the State of California through his


examination before the grand jury and that they purposely


benefit of the Situation, and for the purpose of making


more effective that point here in this court we have a
Witness's


right to show \that the/information was to them. Now, is


ther e any ques tion upon that? If ther e is an~ca;1Jt(rl~v
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1 upon that, your Honor, 1 can cite the authorities bearing


2 my construction of the law with reference to thm~ and that


3 we are entitled to show that the suppression of evidence


'4 has taken place here in this court, that that man Tveitmoe


5 wen t before the grand jury and in.fue pres ence of the prose


6 cutors there testified in reference to this case and to


7 the participation of M~ Darrow in reference to the handling


8 of that money, if he ever handled it at all. We have a


9 right to show that they did not put that evidence in


10 because they knew it was favorable to this defendant and


11 we have a right to show the nature and quality and weight


12 and degree of that evidence as an item tending to show that


13 they are conscious of the fact that had they produced that


14 evidence here we would have been entitled, your Honor,


15 legally, to a motion on our part to have this jury instruct-


16 ed to acqui t this defendant. And 1 say that we are


17 entitled to that record for the purpose of showing here, an


18 there is no use disg\ising this fact here, we must be frank


19 and plain and honest with all sides, there is no use dis


20 guiaing our position and every position that we take and


21 every advan tage that we may gain from the si tuation with


22 that record furnished to us. They are doing the same thing


23 right now, they are pleading, your Honor, that that record


24 be not made up, they are putting here the evidence before


25 this jury. Now, your Honor, their same course of suppres


26 sion which they did when they closed this case without
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putting a material and important witness who should have


been put upon the stand, and who should have told this


jury, if it is true, "1 did go there to that bank, at the


request of Mr. Darrow, and 1 drew that money from there,


those $10,000 and 1 gave it to Mr. ~arrow," if that is a


fact, so that this man could come here upon the stand and


meet that fact mannul1y and honestly, but, if on the con


trary Tvei tmoe should have made a statement directly


opPosite to that situation we are entitled to that state-.


ment. Fair dealing, any fact known to this prosecution in


It was as much their duty tofavor of this defendant.


introduce it in evidence before the close of the case as


it is to introduce any facts known to them tha t was against


him, and the issue is now, was there a suppression or was


there not; that can only be explained thoroughly to the


satisfaction of this jury and to this court by the record


of what Tveitmoe stated before the grand jury in the


'presence of the representatives of the people of the


great State of California. We have a right to say to


this jury they knew these facta, it is there in the record


and they dare not put that witness upon the stand. 1


SUbmit, your Honor, we are entitled to that record upon


all those conditions named.


MR. FREDERICKS. Wh9.t an absurd thing, your Honor, it would


be for us to put Witnesses on the stand whom we did not


bel~e, that is, to put Witnesses upon the stand whom we
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believed were not going to tell the truth. What an


absurd thing it would be. Is that concealing evidence?


If we believe a man is not going to tell the truth--and


we must put on the stand, we put the people onthe stand


who we believe are going to say the truth, we do not put


6 the people onthe stand for the defense. Mr. Tvei tmoe is


7 here and they can call him. He will tell them what he is


8 .
gOing to swear to, he will tell them perhaps more freely


9 than he will to us. The evidence shows Mr. Tvei tmoe is not


10 an entire stranger to them, in fact, he is better acquainted


11 wi th them than he is With us •
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He vlill tell then what he is going to say, Qnd he vd.ll


swear to.


lim FORD: JAr Tveitmoe is under sUb~.oena here. We are


criticized for not calling him to the stand. He 'was under


SUbpoena by the defen?e, and they made a state.ment they


were going to call him, and 1fr Johannsen to the stand.


TEE CaURr: I dontt care to go into that matter.


JER :FO"RD: We are ch arg e d VIi th not daring to put him 11m


the stend, and we certainly ask th e same privilt>.ge to reply.


COtmlel has gone on here for 15 minut es absolutely unlim


ited, and unrestricted in any vlay, "nd out of order, they


were allowed to call two 'witnesses, they v:ere given per


mission to call I,!r Tvei tmoe tlnd Ilr JOhannsen, and after


putting }{r Johannsen on the stand, they decided not to put


lir Tveitmoe on the stand. We called Mr Tveitmoe to the


stand, but decided we preferred to take him on c ross


examination, rather than direct ecamination at any time, be-


cause of the restrictions placed upon us upon direct ex


amination \70uld be such we would be only doing our own


side hann, because vie would be limited, and would not be


allowed to im~ch our ovm vdtness if we made him our wit-


ness. ITow, I thought your Honor, Hr TVeitmoe Y/as except-


ed from th e general rnl eEXcludi~ 'I'r.i. tnesses on th e ground


that his assistanc e was necessary to the defendant in this


case, and day after day hesat here, presumably givi~g the.m


all the assistance that lay within his power, GInd I have
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not my doubt but what he did do that; I beli we that


counsel, when thf}/ csked that he be eJccepted from the rule


upon that ground, were stating the rotual facts to your


Honor.


THE COU1:1r: IF FOrd,':te are getting too far from the ques


tion involved here, v.hic h is 'wheth er 0 r not the defense is


entitloo. to that transcript. I think the matter has been


fully presented at this time. The time for usual afternoon


recess has arrived, end I VI ant to reflect on theapplica


tion f or ~:. short time, and vJill rul e as soon as the court


convenes.


(Jury admonished. )


We vtill take a recess for- 15 minutes.


( Aft er rec ess. )


THE COURT: In ragard to the application of thedefense


for the testimony at' J\rr Tvei tmoe given before the grand


jury on the 16th of February, it now appearil1..g that the


indictment vIas returned on the 29th of January, the pre


vious order of the court yfill be modified to this re:tent:


the reporter is instructed to Ylrite up &iy testimony toot


may appear as given prior to the date of the indictment;


that is to s"y, the 29th day of January, but not t here


afte~.


1m APPEL: ','fe take an exc eption and we ofg'er to show that


the testimony called for by us in ou~ application, \'fdS te


timony taken by th e grand jury com erning this case, and
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concerning th e of fense upo;n vrhich the defendant is now


being tried, and we ask permission of the court to call wit


nesses to the stand to show the nature and the character of.


their testimony, and -- we obj ec t to th e m ling of th e


court on th e ground th ere is no testimony in this case or


before the court, no legal evidence, tending in any manner


to show that th e testimony in question "{ras not taken in


this case, rod durin..g the sessions of. th e grand jury when


the sUbject matter af the indictmen t here ~ainst this


def endant upon ",hic h he is being t ri ed, "'Vas not inv esti


gated; on the contrary, Vie affer to shoYr that the testimony


which we call for was taken during the sessions of th e


grand jury vrhen the sUbject matter ctf the indictment upon


which this defendant is being t rierl, was then under investi-


gation before the grand jury.


THE COURr: Th e cffer is denied.


IER APPEL: We take an ex:c eption.


D. V. lHCHOLSOU, a wi tness call ed on 'b ehalf


ofthedefense,'being first duly svrorn, testified as


follows:


DI mCT BX1IlITlTATI ON


ER APFEL: You may state your name, pI ease.


A D. V. Nicholson.


~ lir Nicholson, how old are you, please? A I will be


20 in January.
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1 Q January 0 f the year 19l3? A yes si r.


2 Q, VJhat is your busine ss or occupati on? A Reper tel' on


3 the Exmniner.


4 Where is your place of residence? A I live at


5 Venic e, California.


6 Q Do you lmow Bert E. Franklin? A yes sir.


7 Q Were you acquaint ed with Bert E. :IDranklin on or about


8 the 15th day of December of last year? A Iwas.


9 Q And did you then lmow '\'lere he office was? A I did.


10 Q Did. you on or about t mt time see him in his ar fie e


In the C11 amber of Commerc e BUilding, on Broadway?


11 in this city?


12 1 Q


A· I did.


13 A


14


yes sir.


15


16


17


18


19


20


21


22


23


24


25


26


THE COURT: Will you kindly give me the pige, HI' Appel, and


I can follow you.


IER APPTIL: Commencing with pac;e 831, your Honor please.


Did you also see him at his house? A I did, sir.


Q In v/ha t 0 rders, v:ere tho se int ervi 8\!S, if any, wi th
one


respect to Y/hich"c ame first, and which one came last, the


one ~,t his house first, or the one at the Chamber of COm


merce first? A The one at his office in th e Chamber of


C~erce came first.


At the Chamber of COmmerce, at the ofice of HI' Frankl!


Ol!'l' on about th e t imas stated by me in my previous ques-


tion, you and Itr Franklin being pI' esent, and you and he


alone eng asi~ in the conversations that







1


2


3


4


5


6


7
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present


fer to, there pes sibly being 0 ther persons "but not in th e


innnediate heari~, end whose nanes I cannotstate, did he (l'


did he not, at that time and place, in the course at' your


conversation with him, s~ to you that Mr Darrow never gave


him ani'! money to bribe any jurors, and that Mr Darrow never


kn 6rl anything about any bribery of any jurors at any time;


in words to that effec t or substanc e or meaning the same


8 thing? A He di d.


9 UR FORD: The date is fixed December 15th?


That was at his office? A That was at his office.


10 UR APPEL: yes.


11 Q,


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26 Lccc


He did? A yes sir.


\







4951


Q About two weeks after December 15th and on or about the


refused to discuss the case in any way whatsoever.


Q Wait a moment. Did you ask him any question pertaining


in words meaning the sane thing, th at Mr. Darrow had never


given him any money to br i be any jur ors and th at Mr. Darrow


did not know anything about any bribery of jurors at any


Mr. Franklin at that time


Tha t 1 recall t>erhaps two weeks.A


time? A No, not at that time.


merce?


....
AROSS-EXAMINATION.


MR • FREDERICKS. Q Did you ask him that question? A 1


did.


Q Why did you ask him that question if a few weeks before


he had told you down in his office that Darrow had not


given him the money? A 1 des ired, if poeai ble, to get


to that SUbject? A I did.


Q Did he at that time then say he would not answer that


question? A YeEJ sir; he did.


MR • APPEL. Take the wi tness •


last days of December, 1911, did you have a conversation


wi th Mr. Franklin at his home, you and Mr. Franklin alone


joining in that conversation and in that conversation did


he or did he not say to you subs tan tially or in effect or .


Q Did yousubsequent to that time speak to him at his


home in relation to the same SUbject? A 1 did.


Q How long after that conversation at the Chamber of Com-


l3s 1


2


3


4·


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







DIRECT EXA~nNATION.


called as a witness on behalf of the defense, being first


duly sworn, testified as follows.
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A Living in the


W A T T,


A Yes, sir.


GJ 0 R·n A H,


to that effect.


MR. APPEL. Q 'fihfre do you reside?


ci ty at present, Los Angeles.


Q How old are you, Mr. Watt? A 1 am in my 53rd year.


Q What is your present business or occupation? A Why, my


business interests are in the north largely at the present


time. 1 have been connected With the City of Venice for


the past 6 or 7 years, though. Not at present.


Q How long have you resided inthis county? A Why, since


Q And you were gathering news?


MR • FREDERICKS. Tha t is all.


further inform t ion in regard to that..
THE COURT· ~ead that last answer, 1 didn't hear it.


(Las t answer read by the reporter. )


MR. FREDERICKS. Q pow long was it af~er you interviewed


him inthe office before you asked him the question out


to the house? A / About two weeks 1 should say.


Q You asked him the same question out at the house he had


answered you down at the office two weeks before? A Words


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 1905.


26 Q And mostly at what place inthis county? A Ocean Park







4953
or Venice it is called now.


Q And what business or occupation did you follow at


Ocean Park, Venice, now? A 1 was tax collector and


~arshall for pretty nearly a year, deputy city clerk and


ci ty clerk.


Q And those different occupations, what length of time


did they cover in all? A Why, the ci ty clerk 1 was


elected two times for city clerk, four years.


Q After sever ing your conne ction wi th the city adminis tra


tion of the city of Venice, what business did you engage


in then? A Why, 1 resigned my position as city clerk last


August to go north on account of the illness of myson-in


law at that time and he and 1 were interested inthe drug


bus iness together. I went to look after the bus iness


during the time he was sick.


Q At what place, Mr. Watt? A That was in Montana; Dixon,


Montana.


Q 'hen did you return to the county of Los Angeles?


A The last week in February last.


Q When you returned where did you go to reside? A Venice.


Q And you contined to reside there up to what time?


A A short time ago, abou t three weeks.


Q In February last were you acquainted wi th Mr. narrow?


A Yes, sir.


Q How long hadyou been acquainted wi th rim pr ior to that


time? A About three years, personally acquainted, 2 or 3


1
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years l 1 am not sure.


Q And had that acquaintance con tin ued af tar February-


continued tup to the preaent time? A Yea, sir •


Q 1 want you to state to the court and the jury whether


or not that acquaintance was of an 'intimate and friendly


character? A Surely was.


Q Were you acquainted with Mr. Pirotte last February?


A Yes1air.


Q And wi th Mr. cavanaugh? A Yes, air.


Q How long had you known 'Ilr. Cavanaugh? A 1 think about


4 or 5 years from the time he first carre to the city·of


Venice.


Q And you know Mr. Ste ineman ? A YeEi sir.


Q How long have you been acquainted with Mr. Stineman?


A 3 or 4 years 0


Q When you returned in February last to Venice l do., you


remember having heard of the past incidents concerning the


McNamara case and the arrest of Mr. Franklin? A 1 read


19 'of them in the newspapers here. Heard of them incidentally


20 as they were talked onthe street.


21 Q Do youknow Bert H. Franklin? A 1 met him three or


22 four times.


23, Q When was the firs t time you met him, as nearl y as you


24 /can remember? A The first week in March.


,
26. ac~identallYI one evening 1 was walking up the ocean


25 Q And whereabouts did you meet him? A 1 met him purely
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front) 1 think it was near the Decatur Hotel) Marine street.


Mr. 'Pirotte and he were together) right at the corner, 1


think. Pirotte was standing near the telephone--police


telephone box.


Q Were you then introduced to him? A Mr. Pirotte intro


duced me to Mr. Frm klin.


Q After tha t intrDcduc tion did you go anywher e with him or


in company with anyone else) if there were more than one?


A We went into the Decatur bar and Mr. Frankl in--l am not·


sure who it was) somebody bought some light drinks.


Q From there did you go anywhere else? A Went over to


the Casino restaurant and had dinner.


Q The Casino is almost diagonally in front of the Decatur


Ho tel? A Diagonally across.


Q Diagonally across the ocean front? A Front walk,


yes.


Q ~ow) while t !:ere at the ('asino you and Mr. Pirotte and


Mr. Franklin being present) you remember whether or not


the subject of opening a detective agency was discussed?


A It was.


Q Was then any sugges t ion or any s ta temen t made by Mr.


Franklin or anyone else in your presence With reference


to your interesting yourself in auch a business as that


of a detective agency or not?


MR • FORD. Objected to upon the ground th at no foundation


haa been laid) incompetent) irrelevant and immaterial in


1
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16
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to the question.


have put that to Mr. Frahklin.


showing its probabilities or


bu t for the purpose of whowing


that 1 am going to


impeach.


is for the purpose of fixirg the time and


\,
that the"'-impeaching question J if there is any J niUS tbe


"pu t to the i tness the same in form as it was put to the


4 THE COURT·


6 MR. APPEl,.


5


7 how or inwhat


3 witneos who


1


2


8 ask him about came ab ut. Throw light around the con-


18 self with you, It etc.


19 MR. FORD. He jus t answered


9 versa tion for the


10 improbabilities.


11 THE COURT' 1 think


12 MR. FORD. Then they


13 m. APPEL. We did.


14 MR • FORD· What page'i'


15 MR. APPEL· Well, 1 will


16 MR • FORD. Wgat page?


17 MR. APPEL· 859 J "IYid you sugges t tha: he interes t him-


20


21


22


23


24


25


26
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THE COUll: The coun has held that counsel is mtitlai


to th e question.


A The question vas, "'JaS it suggested to me the proposi


tion of going into the detective <:gency?


11m APPEL: At that time? A It V[fiS.


Q By '[mom? A Why, 1,rr Franklin. I v/oul dn t t be sure


which on e it was, but the subj ec team e up this way. Hr


Franklin passed me his card, and said th at he was a de


tective, and said that he and Mr Pirotte had been talk-


ing of gOil"g into the detective business together, and ask


ed me vmat I thought of it.


Q You say t hat he passed. over his card to you? A yes


sir.


Q Have you got that card? A I think it is here somewher


about myoId clothes. There is the card.


Q Is' this tIl e card? A That is the same card, the one --


the only one I ever had from him. l':aybe a little memoran


dum on t he back of it, I disremember that.


Q It ,."as not on the card vlhen it was given to you?


A no.
Q \Vi th reference to this card I am ettracting your at-


tention to the printed portion of it, that is, what I vlould


call thefac6: of it and not the back of it, that is the


front of it, and not the opposite side of the front. You


recognize that card as the one he then posed ~er to you?
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1 A


2 Q..


That is the card, yEB mr.


Andis tlwt the ca~d-- tlDt is the printed portion


3 of it, in the same condition nOl'I that it Vias then, that is,


4 vlithout:ceference to a littlevrear and. tear? A I think it


5 is. Icertainly didn't change it arw.


6 Q Did you read th e card then? A I did.


the back of it.


JIR APP]L: The memo randmn is not in evidenc e.


llR APPEL: Uo.


Vhat eY".hibi t will this be?


on the left side of that portion ',-rhich I have


It is in mine.


iTarshal. "


you may inquire.


H. Franklin, Detective ~ency, 531-A Chamber of Commerce
,


"Phon as, Hain 382. Home A-4899. night phone, Ylest 2454.


THE CLERK: Defendcmt' s exhibit K.


BUilding, Los Angeles, Cal. Formerly United States Deputy


Q It Y/as not on the card vrhen you got it? A No sir.
J:![R FRIWEHICKS:


. There is no referenc e to th e memorandum on


A


MR APPEL: If you should afterwards think it is mate-dal,


HR FORD: I woul d. ask permi ssion to ask him one question


:m APPEL: I vrill read it, VIi t h your permission. I am read


ing that portion of the card on this si de, that is --


lIR DARROW: You better see what the memor~:nduYr1 is.


'e'


T;m. P.PPEL: I of fer this in evidenc e.


:HR FPJIDERIC:L\:,S: No objection.


a bout th e memorandum. Whose hanc1yv-ri ting is that on the back?
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1 read. is as follows : "We are in a position to give all bus-


2 iness entrusted to us our lersonal attention. For a


3 numb er 'of years in charge of criminal investigation


4 in the Sheriff's office, Los Angeles County."


5 THE COUH.T: Def endant' s exl1i bit K.


7 you noticed the name andread it, you may state v.hether or


8 not in the discussion concer-ning the opening of a detec


9 tive agency at that plf.Ce, "nether or not T,Tr Pirotte,


6


10


11


12


)\c!il APPEL: lTO\7, vhen that card. '"ras produc ed, any when


in your presence and in the presence of JvT.r Franklin, did


or did not state to li[r Franklin t hat he, Franklin, '-vas in


some trouble?


(
\


. J


I
I


/


13 I'CK. FORD: .Tustamoment. Ylh at rag e?


15 ;.m FORD: 8Sg refers wo the first meeting with Pirotte,


16 doesn't it?


17


18


19


:rm APPEL: 859


Tlm COURI.': Any obj ection?


TrR FORD: yes. 859 refers to a meeting between Franklin


20 and.Pirotte. The objoction is that no f01..mdation is laid.


21 UR APPEL: That is the conversation wi th lrr Pirotte.


s ation with rrr Pirot-te.


This is a question, your Honor, that I put to the ,at-22


23


24


ness, . mist aking th e (£ casion. This refers to a COl'lver-


25 THE COULD': You withdraw the question?


26 ]m APPEL: yes sir.
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will find. it.


Franklin vras asked such s question.


I did.A


Then, didn't he s~, why, I l~vebeen in a little


Well, you may stat e c'h ether 0 r not in speaking \lI!i t 11.


Q


did you or did you not?


t ronble, but I am out of it uready, and thEm di dn' t you


say, Why' they have ,~ot mother case against you,


havenVt they, in the same matter, and t:l.811 didn't he


reply, they ';rill do. nothing about the Lockwood c ese, or


something tot hat effec t, they are hold.ing it ov er lmr hea


Franklin, you have been in some tcroubl e lately, that might


affect it, meaning the opening of thedetective q~ency,


agency, did you or did you not ~;t that time say to lir


that meeting Gt th e Casino, ~fter the op ming of the de-


page 865, according to my notes.


conrse of the discussion of the opening ofthe,jdetective


refera1ce to the opening of <:I detective agency, vhether or


tective agencywas commenced to be discussed and in t:1.e


THE CQURI': Vie will wei t.


HR APPEL: Now, I will c;g ain r eframe my question. At


laid mov;ing the time, place and persons present where


HR FREDERICEB: I think you will find something of it at


Q,


not anyone there, eith er you or Hr Pirotte, mentioned the


fact th<:lt Hr Franklin was th En in some trouble.


llR FORD: Obj ect upon the g roun d no foun dation h as been


1m DARROVi: If th e cou rt \7ill vlai t a minut e, I think we


1
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1 to make me testify ag ain st Darrow, 0 r \70rds to th at ef-


in substance or m~ilX.'l"::!:he s.ame thi~.~? A That
";:;:jIl!:' =: :==::: :=-~


the substanc e of the COilV' ersation.


4 Q Hr Y!att, di d you have arw other conversation or meet-


5 ing vii th J\Tr Franklin t her eat the Ctlsino at any 0 th er time?


6 A


7 Q


8 A


9 Q


yes sir.


How long aft er that first conversation at th~ casino~


Three or fonrdays; I am not sure; very shortly.


Who, if anyone,.\'aS present then? A U'r Pitotte, lIr


10 Franklin and myself.


11 Q If I may be allo'wed to ask you a question so as to


Pirotte thEn being together, and being the only three per-


no on til e oc c asion la st named, you and Hr Franklin and Hr


Q lIovr, I vrill ask you ':fhather or not either at the Casi-


sons joining in the conversation, I viII ask you whether


o 0 l' not at t hat time the sUbj ec t of 1'[1' Darrow's conne c tion


\ with the case was discussed? A It ,"las.


22 Q NOYT, I 'will ask you ';,[hether or not in tIl e course of


23 that discussion concerning that subj act, Yfhether or not


24 Franklin in your presence and in the presence of


25 Hr pirotte stated to you that lrr Darrow had never given


26 him a dollar or aly money for an~t corrupt purpose or to


12 fix: the day -- was it in the' evening? A In the evening.


13 f Was that the occasion or the evening of the day when


14 TIl' StineTIt:U1, Pirotte, yourself and Hr Franklin went from


Los Angeles in Hr Stinem~m's zuto to the beach? A It is.
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1 bribe any jurors, or anything else or \7ords to that effect?
. ...


2 1m FREDERIIfrKS: JUs t a moment.


3 1,1m APPEL: yes, just a moment. I will give you the p~e;


4 p~e' 864, c ammencing with lin e 16.


5
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The second dinner.


That is the first dinner or the second dinner?


This question was asked Franklin concerning the


MR • FORD.


MR. APPEL'


laid.


lar, your Honor, at which conversation it was, so that '"


firs t dinner.


MR. APPEL' 1 submi t the question. 1 am not very particu-


MR. !ORD. We object on the ground no foundation has been


MR. APPEL. We will find out.


1m • FORD. That is relating to the first dinner.


MR. APPEL. Well, the Witness can ansvrer.


MR. FORD. But the foundation relates to the first dinner


MR. FREDERICKS. Are you sure that does not go back into
/ ! ". .ii,···;,-'-·' ...·


the eecond dinner?


second dinner.


overruled.


any ruling made by the cour t wi 11 be sat is fac tory to us •


TEE COti'R T' Well, let us have the answer, the obj ection is


and that is part of the same.


MR. APPEL· 1 am asking hinl whether or not it was at the


A What was the ques tion, again, please?


21; /MR. APPEL. 1 will repeat it again. 1 refer to the second


l5p 1
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23


meetizg which you said occurred 3 or 4 or such a number of


days after 'the first conversation at the same place, at


24 ,> the Casino, and 1 have referred tothat, being the occasion


when you and Mr. Stineman and Mr. Pirotte and Mr. Franklin25


26 rent Mr. Stineman's auto to the beach and 1 will ask
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you if at that conversation at the Casino inthe evening,\


whether or not then there was a discuss ion in which Mr.


narrow's compliciWinthe natter of the bribing of jurors


was discussed and whether or not at that time and place,


and the persons named, Mr. Franklin did or did not make the


statement to you or in your presence that Mr. Darrow never


gave him a dollar of money for any corrupt purposes to


bribe any jurors, or anythingelae, or words to that


effect? A That is the substance of the--


\
j,


10 MR. FORD· Eardon me--l want to add the objection now, that


11 unless it is understood that this is the dinner at which


12 Watt and Pirotte and Franklin were present--


13 MR. APPEL· Yes, tha t is what 1 said.


14 MIt • FORD. All right. Then there is no objection.


15t A That was the substance of the latter part of a conversa-


16 tion relative to Mr. narrow meeting Franklin on the street


17 onthe day of the arrest of Franklir! following that.


18 MR. FORD. We move that that be stricken out on the ground


19 it is not respons iveto the quee tion. 'l'he ques_tien was,


20 "Did you say that, It then if he didn't say that counsel has


21 a right to put it in substance or effect, and we are en~


22 ti tIed to a" ..' yes or no answer as to whether or not


23 Frarldtn said that and whether it was the substance;he is


24 stating it was the substance.


25 THE COURT· I think you are entitled to a yes or no answer


26 before you have the substance.
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MR. APPEL.


MR • FORD.


lffi • ~PPEll.
"


1


2


3


4


THE WITNESS 0 Yes.


Yes, 1 think it should be yes. \


He said it or those words, th.en.


That is SUbject to hie cross-examining. \


5 THE COURT. No.


6 MR. FORD. 'l'hat is the understanding.


7 A No.


8 THE COURT. Str ike out the answer. Now, what is your


9 aUswer.


10 li1R • FO RD. The ques tion was, Did he say those words '7


11 THE COURT· 1 ins tructed you to say yes or no and then


12 you can make such explanation as you desire.


13 A Yes, sir. Can 1 explain it now?


14 TEE COURT. you may e;.tplain it if you want to.


15 i/A My answer is that was the substance and effect .and


161' as near the words as 1 :tecall, that were used.


17 MR. APPEL. Q How, you may state whether .or not inthat


18


19


20


21


22


23


conversation, and as part of the same conversation,


whether or not Mr. Franklin in addi tion to the na tter


you already have testified to did or did not say that he


was smart enough or lawyer enough, one or the other, to


know that they could not convi~t him for the Lockwood


case?


24 MR. FORD. pardon me, if you will give me the page.


25 MR. APPEL. Page 866, commencing With line 11: For he,


26 Franklin, aD d Lockwood and Freder icks were confederates
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in that case, or worde to that effec t or meaning.


A ~es, air i he said that.


Q And didn '.t he, in addi tion to that, also say "Unless


it is corroborated they cannot convict me," or words.
to that effect? A Yes, sir.


Q Didn't he, at the same time and place, and in tlat


conversation and as part of the conversation 1 have


questioning you about and in addtion to the matters or


things you have already testifjed to, that is, didn't


Fifanklin say that he and LockWood had been friends for


15 years, or some auch tin.e as that? A Yes, air, 1


think that was at the first meeting.


UR - FORD· Well, now, that is not irr,peaching Franklin, he


says, "1 might have done ao", he testified on the atand


he had done tha t •


MR. APPEL. All right, withdraw the question if that is


17 the case.


18 MR. FORD- Well, let it go.


19 MR. APPEL. I will withdraw it. 1 do not want to ask


20 him anything that counsel says Mr. Frmklin admi tted •


21


22


23


24
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26
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1 :!'im FORD: I pr esume c muml can read the record when he


2 asks the question.


3 1m APPEL: Did he not then say that ]Jr Fredericks was on e


4


5


6


7


of the best friends he had on earth? A He elide


lrp. FORD: YThat page is that on?


THE COU ill: St rike out the answer.


lJP. FORD: Let us have an oppo rtuni ty to obj ect. I don't


8 care now, your Honor; the v-.ritness is too 'trilling to


9 answer.


10 up. APPEL: All right; let it be st ricken out. They are


11 entitled to th eir obj ection.


12 J1m FREDERICKS: It is further obj ected to on the ground


13 no foundation has been laid ~s Franklin admi tted he might


14 have said it.


15 T,fR APPEL: yes. He vJouldntt say he did say it or vrouldn't


16 deny 0 r affi I'm he di d.


17 TTP.FRlIDEf([CKS: Well, go abead. We don't care.


18 TEE eOURI': All right; the objection is withdra\v.n,


19 answer the question.


20 lIP. FrJIDERICKS: He hcs answered, your Honor.


21 TEE COURr: The answer y:as stricken out, I believe. It


22 will be restored.
~ - I


23 HP. APB~ J Did he say that? A yeS sir.


2


2


Q In add.i t ion to "'!hat you hS"E'e already t estifi ed to in


reference to that conversationi' Did or di d not Jfr Franklin


amso say in you::.' IT esenc e that while he
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1 in the Fzin case that it had not cost him anything, as the


2 county had paid his fine? A yes sir.


3 Q, Did or did not Ur Pirotte then say to l~r Franklin --


4· 11[H FORD: The Pase, please.


5 HR APFEL: 86 r
" cOlnJ'TIencing with line 11. -- did or did


6


7


8


9


10


11


12


13


not, J,fr Pi rot t e th En say tour Franklin in your pI' esenc e,


or propound. the qu astion to him, that if J~r Darrow had.


given him anpr monEV, that if lIr Darrow had. given him the


money, that had been takmavay from him when he was ar-


rested, and didn't l,rr ~ranklin then reply to pirotte's


. qu es ti on t; IerroVl didn, t g iv e me any mon ElY" but you 0 r v.re


must not talk about the case", or ',vords to that effect,


saying, "because I am to be a wi L"'1.ess" or words in substance


in effect, ormel\ning the same thing? A yes sir.
~!\iiPI Wtoti:!1· .'fij~ _11 ... ',.....__ = - .


MR FORD: Let me have the question read.


to be a witness."


HE. FORD: Ask a nm"r one.


HR FORD: The question is answered now.


Read the question.


"But I must not talk about the case, for I am


Strike out the words "you or \ve," but "I".


TP.1~ COURI':


}'TR APPEL:


(Question read.)


over again in the correc ted fo nne


liB.. DARRO\]: Your Honor can understand how it is, the ques-


THE coum: All right, if you ':.rant· to ask til e question


l;TR APPEL: But I vrant to ·correct the question, your Honor.


1:TR APPEL:
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17


18
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20
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street at th at time? A He did.


it VIas put to him; it is "I".


liR FORD: Th..:.,at is the second conversation?


MR APPEJ: Pag e 8'70.


He did.


Did he not, in addition thereto, and as a l4ll't of


:BY lrR APPEL: . You may state whether or not in that con-


Q


Q


A


TEE OOURT: yes -- what is your answer to that? A yes sir.


that subj ~t and conversation say, in' your pr esence, that


BrO\nle, must have telephoned to get him, Darrow, there?


presence of Pirotte, that v/hm he, Franklin, was arrested,


tion \vas put to Franklin, "you"; that meant Franklin ·when


Did 0 r did not Mr Franklin say in your pr esenc e and in the


that he had no appointmmt with Hr Darrow, and th at Hr


~JR l\.PJIDJ: yes, that is the onevle are talking cbout n:ibw.


narrow didn't know that he, Franklin, was to be on the


v-ersation that you had with him at the Oasino, in the pre


sence of Pirotte, and I mean the same conversation that we


are noy; talking about --


UR FORD: Vrhat is the p rg e?


1


2


3


-4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


that there ',vas plenty of money circulating around that


the lav/yers in the case kntxlnothing chout, or \'fords to


Q Md didn, t you th Etl say to }rr Franklin, or ask him


~


in response to that question propounded by you say, thEtl,


how much money was taken from him, Franklin, vhen he ·was


arrested, and 'rlhere he got it frcr!l, md didn,t Franklin,
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that effect? A That '.7as his answer in response to the


question, that either I or Hr Pirotte asked him, I wasn't


sure whic h on e of us.


HR FREDEEICKS: What is the answer, ITr Petermichel?


(Answer read.)


::iR APPEL: 1\f0\7, aft er t bat c onversat ion that ,va h "J e been


speaking about, did you again at another time and place in


the city of Los Angeles, to-vrit, at the Bristol Cafe, heaB


any conversation or nave any conversation with JEr Frank- .


lin, on or about the 21 day of JEarch of this year? A Some


where near that date; I wouldn't be sure; I vrouldn't be


sure as to the day.


Q These conversations you had vith him, were they all in


the month of Harch? A yes sir.


Q Of this year? A yes sir.


Q And tlley sue c e oded each 0 th er in the or d er in whic h I


have named them or not? A yes sir.


Q now, attracting your attention, solely now, in c.sking


you to place your mind upon the conversation at the Bris


tol Cafe in this city, you may state wh ether 0 r hot e~t th e


Bristol Ca e, you and ITr Stimeman were present vlith lIr


Franklin? A We were.


. Q You may state '7hether or not the case of J:Tr Darrow and


the case af :rTr Franklin vIas then brought into discussion,


between you three? A It was.


Q How, in the course of that discussion, and in the
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1 _ sence ofur stineman and at the place already named by


2 me, di d or di d not Trr Franklin say that if Darrow woul d


~ive up certain evidence that he has against GOmpers,


that he, Darrow, viTould be released, that Gompers is the


"man they -;;rcnted, because he, Gompers, is the head of the


"Unions, an d Burns"ants to break that uP, and Buns vIi11


get Gompers before they get through, or v.ords to that ef
r::::


'y"" feet Q£..,the same mEXlnirn? A He did.
/\, J -.. .. :::: _!Ie;; :.:::: .~


{I 9 Q. And vn.~en that stat ement v,as made, di d or did not Mr


10 Stineman ask l!r :5'ranklin, "VJhy do they "iJant toget DarrOY1?";


11 and di<h't Franklin reSl)ond, 1I0h, he has beendefending


12f the unions and is a prominent man on their side?" A He


13 di d.


And as a part of the same discussion and conversa-


kind?


]rn FO"RD: You sre reading now from page 8721


tion and concerning the sUbj ect matter of th e conver-


UR APPEL: yes, and after continffing the conversation at


some length, and some other things and matters being


or Vlord.s to t hat effect, and didn't Franklin say, "Out


side parti es have furnish ed it"; that a San Franci sco man


hadfurni 8h ed it, had given it t 0 him; that Hr Darrow li ev


er gave him any money to fix jurors, 0 r m;:,rthing of that


whe-.ce Franklin got the money for the bribing of Loclovood,


sation, didn't Mr Stineman then say or ask Franklin, rather,


26 ferred. to hi.'I!l in connection yJi th the subj ect and of


15


16
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1 /I am not informed, didn't he th en wind up that sUbj ect of


-


2 t he conversation at that period only, and say, "For God's


3) ~.. sake, don,t repeat this conversation"?


4 liTR FORD: How, if counsel "Nill show me YrOO t line has


referenc e to t he San Franc isc 0 men, \'he rein he has read the;;


6 it "tJill save my making an obj ection.


7 1m APFEL: Absolutely none, e::cept I have corrected my


8 qaestion in order to conform to my recollection.


9 lEE FOlID: It was not put to Franlclin, v,ras it?


10 J\m. APPEL: In order to conform to my recollection now,


11 what stat ement was made, as I remembered it.


12 HR FORD: The qu estion ".as not put to Franklin, th en?
,


13 I1R APPEL: not in reference to the San Francisco man, but


14 we used this 8x:pression, 'outside parties had furnished


15 th at. " •


1


1


TER FOHD: VIe object to that on the gr01.md the question was


not put to Franklin, no proper f01mdation was laid, the


same identical questionmust be put md counsel knO\vs it,


<::.nd he is inserting something into therecord which does


ot belong th ere.


21 HR APPEL: yes sir, only to correct my motive.


221m FORD: I d.ontt care '.vhat his motives are.


23 T.m APPEL: I submit it, and I 'will take th e ruling.


24 . THE COURT :~ITe--··Obj-€Ction·i-~·-~~;i;~~·----·-·


26 UR APPEL: I "rill ask you now; I ....till correct my ques-


25 !ffi AP '1]L : Exc ept ion.
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1 tion, did he 0 r did he not say in effect or in words mean


2 ing the same thing, or in substance what I have asked you,


3 in m;y question, ex:cept that he did not say 1Ia San Francisco


4 party or }:'erties gave me the moneyll, and instead thereof


5 said, II out sid e ra rties '~ave me the mon eyll?'


6 IrR FORD: The.a is sue 11 a mixed up ques-tion novi, I obj EO t


7 to it on the gr01md it is not intelligible.


8 T:H]Ei; COUim: I think that is l)lain. Is that plain to you,


9 Hr Watt? A yes sir, it is perfectly plain.


10


11
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l8~1 There was those conversations and added that a Frisco


2 mar.--


3 Ma. FORD· Just a moment now, he is putting in--


4 MR • APPEL. Fe is explaining his answer.


5 JAR • FORD· The wi tness should be cau tioned to answer jus t


6 Wft~t questions are put to him and not volunteer anything.


7 MR. DARROV. If your Honor willread the next page, on page


8 872 where· Franklin said he didn 1 t s tate anything of the


9 kind, page 872_


10 MR. APPEL. Here, your Honor, here is the proposition:


11 We are asking the Witness Whether or not he rrade that


12 statement in substance or in effect--


13 MR. FORD. There is no objection before the court.


14 We s imply asked your Honor to admonish the witness not to


15 volunteer anything, that is all.


16 THE COURT- Tte Witness answered "Yes" and made a sligtt


17 explanation of his answer, that is in the record.


18 MR. APPEl. We want that in there for that reason.


19 MR. FREDERICKS Let it stay, we are not asking to get


20 it out.


21 TEE oom T' It is all right. It is there.


22 ,)ffi • APPEL. 'Now, in giving ycur answer you seemed to tr y


23 to give us an inference that the language 1 haa. used and


24 'which is included in my question as therratter stated


25 by Mr. Frcnklin were in substance as 1 have stated, but you


26 were about to make some explanation as to the language
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1


2


3


4


by him having the same meaning as my question indicates.


Will you be kind enough to state now in explanation of
.,.,,-, ."......-._,.".,'"'.,_.• ",~'".,.".,-,.,<. .J "'" _'. , .• ' ~ ."-' ~~"---__'--"


Y0Ul." answer what were actually the words of Mr. Franklin
...------ '-...----'- .....~__~__~__·-.-...---.....A.,··~__'Ci'''',..,'''....----~·~__-i,.~,..,.t.·-''...o"._•• - ..--.-,..••..,~.~ .. __.__•• _, .,-__.~._


in that respect.
.~- ," -'-. -"-.-. ~'-'-"~-:,.,. _.... ,.•~-- -....... ' ,_.",- .", ,.,""'"~~.>-._~",, ....'-1;6....-


5 MR. FORD Objected to uponthe ground the question has


6 already been answered, and object to the long statement


7 or lecture onthe part of counsel as having no pl'ace in


8 the record.


9 THE COURT. Before 1 rule onthat 1 will ask the Witness,


10 had you finished your explanation of the answer "1


11 A Practically.


12 MR. APPEL. Then, as 1 understand ..-


13 THE COURT· That is scarcely an answer to my ques tion ..


14


15


16


lsthere something else you want to say in explanation?


A Not in regard to that question; no, air.


THE COURT. ~en the objection is sustained....
17 MR .. APPEL. Q 'rhen as 1 understand, in addition to saying


18 outside parties that he particulariz'ed the parties that


19 gave him the money as being a party or parties from San


20 Francisco?


21 MR. FREDERICKS· 1 understand thewitness so stated?


22 AYes, s ir •


23 THE COLJ'RT. The Witness has again stated it.


24 MR. APPEL· 1 am very dull of comprehension. You will


25 excuse me for asking for information. Q Now, Mr. Watt,


26 you have spoken here of three conversations, one that you
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1 had with Mr. Ft'anklin and Mr. Pirotte somewhere inthe


2 early part of March this year at the Casino; the second


3 one a few days after at the Casino and a third one at the


4 Bristol Cafe. The last conversation we have just go~ten


5 through. Now, between the first conversation that you had


6 at the Casino and the second conversation you had at the


7 ~asino, you may state whether or not you reported the


8 first conversation to anyone connected wit~the defense?
•9 MEl • FORD Objected to as cross-examination, iI1'/:}mpetent,


10 irrelevant and iw~aterial, it is a proper question on


11 cross-examination •


12 THE COURT. objection overruled_


13 A After the first meeting I reported it to V.I. narrow.


14 MR • APPEL. Q Wh&>t you had heard? A What 1 had heard.


15 Q Now, then, at the second meeting you may state here to


16 t he jury why and for what reason you were there at that


17 se cond meeting at the Casino.


18 MR. FREDF:BICKS· Objected to as entirely cross-examination


19 of their ownw itness •


m • APPEL. That is all.


from the fact 1 was a friend of Mr. parrowtsand 1 believed


he was innocent and 1 wanted to do him all the good 1


hones tly could.


25 Q And you went there purposely? A Went there purposely.


-
20 THE COURT. ~verruled.


21 A The second meeting 1 purposely sought wi th M.r. Franklin


26


22


23


24
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uet him


Did you ever know him anywhere


Did you ever know him anywhere else except in California?


And where did you meet tim the firs t time? A


LOS Ange les •


Q Where did you meet Mr. ~arrow first? A 1 met Mr. Darrow


the first time after he came out of the hospital here in


1 CROSS-EXMilNATlON.


2 JAR. FREDER lCKS· Q Well, did you arrange the firs t meeting


3 for the same reason, Mr. watt '1 A No, sir.


Q You were a friend of Iarrowts? A Yes, sir.


Q And you knew Franklin--you knew Iarrow had been ind:ic ted


A Ye~ sir.


7 Q You knew Franklin must have testified against him?


8 A 1 had no intention of ne eting Mr. F'anklin whatever; had


no thought intny mini that 1 would ever meet him when 1


met him the first time.


12


13


14 Q


15 A Only by reputation.


16 Q. 1 didn tt refer to thct.


17 els e personally? A No, sir.


18 Q Except in Cal ifornia '1 -A That is all.
I!


19\ /( Q


20r at Ocean Park.
,./


21 \ Q Was he living there? A No, sir.


Q What were the circumstances? A He was in company With22


23


24 "Q Mr. cavanaugh, that is the policeman down there? A No,


25 a ir, he is sergeant.


26 Q Police sergeant? A yea.
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1 Q Mr. Cavanaugh introduced you? A He did.


2 Q And did you become quite intimately acquainted With


3 Mr. ~arrow? A We took several long walks .cup and down


4 the ocean front, talking over various things.


5 Q You and Mr. Darrow and Mr. Cavanaugh" A The three of


6 us.


7


8


9


Q The three of you, several times T A Well, once or tw ice.


Q Beg pardon ., A 1 wouldn I t say many times.


Q About how many? A 1 remember two occas ions meeting.


10 him down ther e.


11 Q Meet him anywhere else except onthe beach? A No, sir.


12 Q You became qUite friendly with him? A Yes, sir.


13 Q By on the beach you may mean one thing and 1 may mean


14 another. On the sand? A 1 mean city of Ocean Park.


15 Q Did you meet him anywhere else except on the water front


16 where you walked? A It was on Windward avenue where 1


17 first methim.


18 Q Did you meet him in anybody'a house down there?


19 A No, sir.


20 Q Didn't you meet him in anybody's house? A vou mean,


21 the f ira t timetha t 1 ever Ire t Mr. ~arrow?


hi_~!.._~t !,_e_oples__~~~_.a_..£ood rrany times.


Q A great many times? A Yes, sir.


Q And along about that first time? A No, 1 didn't say


22


23


24


25


Q No, any time, then we will come back. "A 1 have met-------------


26 along about that first time.
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not give him that money.


Q That was the first time you had ever met him wasn't it?


A The first time 1 had ever rret Franklin?


Q when w as it? A Dur ing this presen t year.


Q Dur ing this year, 19121 AYes, sir •


Q And wh ile you wer e working on this matter here that


you have been testifying about? A Long before that; some


time before that.


He said that Darrow did


You knew Franklin was the man tha twas


him at the time of his arrest.


Q And long before tha t? A Not very long, no.


Q And what was it FrankJin told you the first time he


met youthere at the Casino about Mr. narrow? A Why, in


response to the 'question as--


Q No,lNha t did he te 11 you, if you can give it that way?


A Talking about detective agencies.


Q Yes, 1 know, what did he tell you? A And Mr. Pirotte,


the conversation was between the three of us, Mr. Pirotte
the


asked him if Darrow gave him",money that was taken from


JAR. FREDERICKS.


Q Yes. A Ye s, si r •


Q You was a perfe,ct stranger to him? A Yes, sir.


Q Si tting there at the table wi th him'? A Yes, sir.


Q lnthe fore part of March? A Yes, sir.


Q After Darrow had been indicted? A Yes, sir.


Q On Franklin's testimony, partly? A 1 don,t know.


MR. APPEl,· We object to that.25


26
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1 supposed to have passed the money, and if narrow was


2 indicted at all he Dust have be~ indicted partly on Frank-


3 lin's testimony.


4 M? • APPEL. We object to that as being very argurrentative


5 and asking for a conclusion and opinion of the witness.


6 MR. FREDERICKS· 1 withdraw the question.


7 THE COlJR T. Ques tion wi thdrawn • 1 presume the last objee-


tion is also withdrawn. lItwas not ruled on.


not.


busi ness.


MR • FIR'EDERICKS. Q ~t you 1'1 ere a stranger to him? AI.


was atked to loan my assistance inthe incorporation of the


Q you were? A Yes, sir.


13 Q What was that, the detective business? A Yes, sir.


Q And you were a stranger to Franklin? Franklin, as far


as you know, didn't know who you were? A No, I presume


know
I Q He didn't/you were a friend of Darrowls, did he?


1 "A No, sir.


19\ Q And he didn It know but what you were a friend of
? I20 Darrow s, as far as you know 7


MR • APIE L. That is objected to as mere speculation.


A 1 don't know what he kBeW in regard to these matters.


MR. FR EDER I CKS • As far as you know 7


24 MR .APPEL. W~ a moment--that is asking him concerning


25 mental speCUlations and guesses and we object to thct.


26 THE COURT. Objection sustained.
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MR. FREDERICKS. Q And he opened right up there and


told you,a perfect stranger, a vital piece of testimony


case, that all the officers in the country had been


trying to find out, th at Darrow never gave him that money?


MR. APPEL· We object to thequestion onthe ground it is


argumentative and is not ir" the form of a question but is


in the form of an argument and in the for m somewhat of a


speech.


THE COlmT. Objection sustained.


MR. FREDERICKS. Q Well, now, Mr. Watt, between the times


tha t you saw him the first time at the Casino, that was


the 7th of March, was it 1 A i think so •


Q The next time was on the 10th, was it 1 A A few days


after that, probably the 10th.


Q Well, you made a note of it, didn't you? A It was


on this car d, that was the only note of those meetings.


Q That is now onthe back of the card? A Yes, sir.


Q That was the 7th and 10th, between those tHo dates,


you didn't meet him at all? A Saw him momentarily one


evening.


Q ~t not to talk to him 7 A Exchanged the time of day.


Q When did you put those dates down there, did you put


them down at the time? A Yea.


Q Did you put the one of the 7th down at the time on the


7th? A 1 presurre 1 did.


Q Do you remeniber?·A 1 donlt remember directly when 126
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put it down but 1 presume it was at that time.


Q When did you go and tell Ur. Darrow about this '7


A 1 saw him the nig>t after, the firs t ne eting •


Q Franklin and you and the other gentleman were simply


having an ordinary dinner there, were you '7 You were all


in your right minds? A Yes_


Q Sober? A It was ordinary in some respects.


Q So far as eating and dr inking was concerned? A Yes_


Q You were not intoxicated any of you? A No.


Q You were talking and ren:ember what you said? A Yes_


Q Franklin didn't appear to be into«icated? A No.


Q You lived in Ocean Park at that time? A Yes, sir


Q Have a home there? A 1 had a home; yes ,sir _


Q Married man, are you'? A Yes, sir.


Q Family live there, lived there at that time? A My


Wife did.


Q You didn't go horn that night to dinner? A ~ went


home that night_


Q :;0 dinner, 1 say? A NO, air.


Q Didn't go home that night to dinner? A No.


Q It is your usual custom to go home to dinner? A Yes,


1 have dinner some place; 1 dontt usually eat two


dinners.


Q No, but you didn't go home that evening? A No, sir.


MR. APPEL. To dinner_


MR. FREDERICKS- 1 mean to dinner, yes_ Q Well, you ne







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


4983


notified your wife you ~ere not coming home to dinner that


night? A I got home be for e it was very la te •


Q You had arranged that beforehand to try to get


Pirotte--how do you pronounce that name? A Pr-rotte t •


Q To have Pirotte bring Franklin down there and you


would get him together and get him off and have a dinner


with him, hadn't youfixed that up With Pirotte?


A Absolutely not.


Q But the second time, how about that? You had told


Mr. J:iirrow in the mean time? A ;es.


Q You arranged that, did you? A No, 1 didn't arrange


the dinner.


Q Well was it --do yeu know whether anybody else arranged


it? A Why, the dinner was not suggested. 1 think


Franklin was respons ible for the next meeting.


•
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that on e.


and had lunch and some beer.


have been me and might have been his.


A It


I mean , aft e 1"


Who paid for it? A I think Hr Franklin paid for


Was that at your invitation or Franklints? A Might


Yes, you come dovffi in the machine.


Q


And he invited you out to dinner again? A Well, he


went home, and somebody suggested -- might h8\Te been me,


Yvas raini~ that night. }lrr Stineman told Us good nie ht, m"Ul


to go wer to the Casino and hwe a lunch. Vfe vrent over


Q


invited himself to come down to Venice from Los Angel es in


the machin e.


you V! er e at Venic e, he invi ted you out to dinne r?


1


2


3


4"


5


6


7


8


9


10


11


12


13


1 /Q. Then, ]1"1" Franklin was the one that invited yow.? A Yes


~. s1 r, "probably did.


( Q But at that time, 81though Hr Franklin invited you


17 over, you tried to~et him to talk for 1'[1" Darrow?


~:\/ A I ~ was no trouble to ~et l!r Franklin to talk on this


l quest~on at any time, because he was always talking about
f


20 it.


thing in his mind.


A yes"did that three separate times?


A yes, he added a great many things to it.


Three sepa:;-ate times you met lfr Franklin an d three


}!e was always talking ebont it? A That ....Jas the on e


separate times he told youIarrow didntt give him the


.Q


21


22


23


25


i
t,. money?


2 ,
• Q Yes, but he


. l
i
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1 sir.


•


2 Q, And those v/ere the only three times that you ever met


3 Hr Franklin to talk to him for ,my length of time? A It


doesn't require a very long time to become acquainted


~~th Mr Franklin; he is of convivial Bnd sociafule habits.


Q, He gives up his secrets pretty easy? A He seemed to


ta Th: pr et ty easy.


8 TEE FREDE?.! CY..8 :
"., /


I am not going to lie able to get through,


9


10


your Honor, and I can probably re ad this testimony and


finish 1liery quickly in the morning.


11 TEE. CaURI': I Vias about to ask you if you vrant ed. to fini sh


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


now; if not, yre will raj ourn.


(Juryedmonished. Recess until 10 o'clock) July I?,


1912. )
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b4U
MONDAY, JUNE, 3, 1912. 1:30 P.M •.


Defendant in court with counsel; jury called; all present.


2 Case resumed.


3 THE COURT. People againe t Darrow. You may proceed,


4 gentlemen.


13 regard to the matter was furnished to you in order that


14 you may be fully informed of what occurred, further than


15 that 1 think 1 cannot act.


16 MR. FOWLER. 1 think 1 should be allowed to make a state-


18 and a res ident of this county for 20 years and such a s tate


19 ment as ths.t kind is absolutely untrue.


20 THE COURT. You will have to seek such redress as you may


21 have in the ·proper court and at the proper time.


22 MR. FOWLER. Must 1 set back and take this before the jury


23 and everyone present?


24 THE COUR T. 'Ibis is not the time or place to go in to that


5 MR. FOWLER. If the Court please, 1 desire to have the


6 opportunity of making a statement here to you; a matter


7 that was brought up on last Friday in which 1 was mentioned


8 in the case.


9 THE COUR T. You mean in connection wi th the Darrow case?


10 MR. FOWLER. With the Darrow and .McNamara cases.


11 THE COURT. You will have to makeyour application to the


1 am a member of this Bar


1 saw to it that a transcr ipt in12 proper depar tmen t •


17 ment under the circumstances.


25 matter.


26


The Court has sent you a transcript in full in 0


that you may be fUlly advised of the circumstances, and th







the court house here and crossing Temple Street, inthe


FRANKLIN,H.B E R T


on the stand for further cross-examination.


MR. ROGERS. it1r. Fr ankl in, on Saturday as you were leaving


1 proper time and the proper place will be afforded youto be


2 heard on that matter. I will not hear you at all, Mr.


3 . Fowler.


4 MR. FOWLER. Very well.


5 MR. FORD. I ask that the jury be instructed at this time


6 to pay no attention to Witnesses not under oath.


7 THE COURT. 1 do not understand that any statement has been


8 made, but if there has been any statement, I will admonish


9 the jury, as heretofore, you are to be governed solely by


10 the testimony of Witnesses under oath who may be brought


11 here to take the Witness stand and sworn. Any statement


12 that may be made out side of that is to be disregarded by


13 you as tea tinony •


14 MR. APPEL. 1 suppose Mr. Fowler thought your Honor, in as


15 much as that statement was sent to him, that he should


16 addr es s your Honor.


, 17 THE COffiT. Th9..t is not the purpose. 1 felt it proper that


18 any c i ti zen should be informed on the matter, and',he could


19 act accordingly, but not here and not now. Proceed.


20 YR. roWLER. +Wish to ,thank your Honor for any, record he


21 has sent me.


22


23


24


25


26
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is absolutely incompetent, irrelevant and immaterial, not


cross-examination, and that the question, if asked at the


IRE COUR T. Obj ed tion overruled. ,


MR .1RREDERICKS. May it please the court--l don't think the


MR. FORD. Just a moment--to that we object upon the ground


that the Witness' opinion as to the credibility of Kruger


you would not believe him under oath or under any circum


stances or conditions, or words to that substance and effect


present time by way of impeachment of ~. Franklin does not


in any Wise impeach nor tend to impeach any testimony given


by Mr. Frcnklin on direct or cross-examination. If counsel


seeks to attack the credibility of Mr. Kruger there is a


proper method provided by law for the doing of that. If


counsel seeks to attack the effect of any testimony given


by this Witness or any other witaass, there is a way to do


it by swearing the Witness on the stand where it may be


subject to cross-examination.


1 presence of Frank M. Fowler, Mr. carter, an attorney resid


2 ing in Pasadena; the Clerk of JUdge Summerfield'a Court,


3 -.those being persona whose names 1 can give you, and other


4 persons whose names 1 am not able at this time to give


5 you, did you not to say to Mr. Fowler that you knew Kruger


6 and that youdid not believe a word he said to you and that


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24 Court understood that question.


25 THE COUR T• Yes 1 did.


26







(' 4~)o .5


1 HR FREDERICKS: Vlhy, ask this witness if he said he would


2 not believe Kreug er? Suppose he woul d not believe Kreu-


3 .ger Kreuger is not a .vitness here yet. It isn't


Then this witness s~ing that he did be-


4 we are not in the condition -- if Kreuger takes the ~it


5 ness stand, the law-provides for the mt'nner in which his


6 testimony may be impeached. TP.is is not the manner provid-


7 cd by law.


8 TEF. COURT: I do not assume this is for the purpose of


9 attacking l[r Kreuger's testimony if he should be a wi t-


10 I ness.


11 MR FREDEHI CKS :


12 Iieve Kreuger or didn't believe him or would believe him,


13 or would not believe him, is not impeachment of this wit


14 ness. If he ht'is,\ said he believed him or whether he didn't


15 believe him 211d he has recited ",mat he ltbl said Kreuger


16 told him, why, certainly, the question must be irrelevant


17 and immaterial, it seems to me.


18 ]fR APPEL: Your Honor, it is important in this respect:


19 if you permi t me. If a vii tness comes upon the stand and


20 makes a statement, and in maki~~ that statement he quotes


21 Mr Krel~er and the District Attorney 'here draws it out of


22 him -- Mr Franklin here hesitated in naming l,~r Fowler's


23 name, as your Honor 'Nill remember. Now, we say, too --


24 it goes to the good faith of this witness. It goes to the


25 good faith as to ',~,'hether or not he attached


26 to that statement too t he allEBed Hr Kreuger made to him.
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1 It goes to th e good faith of this wi tness in testifying


2 here. It goes to his manner and conduct on the stand.


3 Whether or not the witness will come here on the stand and


4 make a statement thlt he himself didn't believe, because


5 he would not believe the party from whom he got it.


6 l'IJR FORD: If the court please, the only relevancy that


7 this question could. have to any fact v.,rmtever that has


8 been testified to by this witness is this: this witness tes


9 tified on cross-examination -- on direct EXamination t ret


10 he had had conversation with one Kreuger, in which the


11 name of a d etec tive employed by the defendant, llr Fowl er t


12 ha d been mentioned-


13 llRBOGERS: That is not true, and Iassign is as misconduct.


14 MR FORD: By the defens e in the ],rclTamara case.


15 MR APPEL: That is not true. There is no evidence to justi


16 fy that statement.


17 UR FORD: In \7hich the name of :Mr FO"Jler, a detective had


18 been mentione d --


19 TEE COURT: There 1Jvas no reference to Hr Fowler being a


20 detec tive.


26 lER ROGEHS: I take an ex:ception to that and assign it as


211m APPEL: Or employed by the defense.


22 }[R FORD: I willstrike out, then, my reference to his
. o~ .


23 being a dtective'I\:vTO: he \vas employed by. Counsel made a


24 statement what his occupation ViaS, end I made a statement


25 \"lm t I thought it \',as --
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1 misc ondc.c t.


2 llR FORD: He mentioned the name of one Frank Fowler in


3 that conversation by saying llfr Kreuge:::- had told him ce:::--


4 tain things, and that afterv~rds he IBported those matters


5 to :Darrow,saying he didn't think it "vas e, good idea to


6 have more than one man e.pproach a juror, and l~r Darrow had


7 said nothing. That is the relwancy of it. The relevancy


8 of it is Mr Darrow's conduct in reference to that conver


9 sation, and the fact that he ~as a party to theconversa-


10 tion in V/hich thi s wi tness vas seeldng to indue e one Kruger


11 to accept a bribe as a juror. Now, the fact that the wit-


12 ness believed or disbelieved Krager, has nothi~g whatever


13 to do with the facb:~that he had such a conversation and


14 tha t he was trying to induc e Kruge:' to take a place in th e


15 jury box, absolutely no relev.ancy wila tever. The fac t as to


16 vaIether JJr Fovvler is C'n honorable man or a dishonorable


17 man has no relevancy to that part of the conversation v[ha t


18 soever. It is merely part of the conversation. Now, the


19 vlitness' opinion as to whether Kruger was telling the


20 truth or not, doesn't affect the question as to vhether


21 Kruger had a conversation v:ith him.


22


23


24


25


26
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3s 1 He has testified to a conversati on With Kruger, that is the


2 only relevant fact--the only fact before the Court. Now,


(Last question read. )


A 1 said part of that, but not all of it, 1M. Rogers.


Q BY MR. ROGERS. Then 1 will put it to you, barring the


presence of the ladies, didn ' t you say, tou would not believ


the damned old Dutch son-of-a-bitch on oath under any


tion overruled.


as to whether he believed Kruger was honest or dishonest


doesn ' t affect the fact th~t he had a conversation with


I
. I


A No, sir, no t


1 migh t tell your Honor


1 see no occasion to change the rUling. Objec-THE COURT.


A No, sir.


that 1 talked With one of the most notorious liars in the


universe, and the fact that 1 thought he was a liar didn't


dispDove the fact 1 had a conversation wi th him, and that


is the only point before the Court.


him in which he said thoa e words.


circumstances or under any conditions?


Q What words did you use? A 1 told him 1 would not


believe Kruger under oath and anything in which he was


personally interested, nor would 1, and 1 repeat it here


and now. 1 didn't tell Mr. Fowler that Mr. Kruger was lying


in that words, no, sir.


when,he told me that.


Q Didn't you tell him you would not believe the damned Old


Dutch son-of-a-bitch under any ciroumstances or conditions?
25


3


4


5


6


7


8


9


10


11


~ 12


---13


14


15


16


17


18


19


20


21


22


23


24


26
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2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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Q Rr anything like that? A Not in that language, not


under circumstances and conditions, you added that. I


d idn f t say that.


Q Didn t t you say to Mr. Fowler, Mr. Car ter, and the clerk of


JUdge Summerfield's court present, you didn't believe


him when he said it?


MR. FREDERICKS. That is objected to as incompetent, irrele


vant and immaterial, not cross-examination.


THE COURT. Objection overruled~


A I did not.


Q You know Mr. carter, do you?


MR. FREDERICKS· That is objected to as incompetent, irrele


vant and immaterial, not cross-examination.


A 1 think I do.


THE COURT. Objection overruled.


A There were two gentlemen there present with Mr. Fowler


at the time 1 was talking to Mr. Fowler.


Q Now, you say you did say that you woul d not believe him


under any circumstances where he was interested, is that


what you said? A where he was personally interested.


MR. FREDERICKS. The same objection, the same reasons.


THECOURT. Objection overruled.


A . Where he was personally interested.


Q BY MR. ROGERS. I:b you know Walter Lips, one of the


deputy sheriffs?


MR. FREDERICKS. That is objected to as not cross-examina
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hearsay.immaterial;1 ~on, incompetent, irrelevant and


2 THE COURT' Objection overruled.


3 . A Very well, yes, sir.


4 Q BY MR. ROGERS. Ib you know that he heard the same con-


5 veraation, it was in his presence?


6 MR. FREDERICKS. That is obj ec ted to as calling for a con


7 elusion and opinion of the Witness, incompetent, irrelevant


8 and immaterial, not cross-examination; hearsay.


9 MR. FORD. No foundation laid for its introduction, it does


10 not impeach or tend to impeach any testimony given by this


11 witness e1 ther ondirect or cross.


22 matter concerning--


23 MIt. ROGERS. We are crosB-examining now and 1 have a right


24 to read the record of this court.


25 MR • FORD. What page?


26 MR. ROGERS. 599.







1 I~-~.you told Mr. Darrow if he had no t showed upon the


2
scene at that unfortunate moment you would have pUlled
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3
f your st~n~' by turning LockWood over to the police and


4 charging him with extortion, did you? A 1 didn ' t say
5 that. Q What did you say? A 1 didn ' t say anything
6 about a stunt •. Q Let have the -record. Go ahead. Youme


7 didn' t say anything about a stunt?


8


9


10


11


12


13


14


15


16


17
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24


25


26


A No, sir."
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ItQ _~ How I call your attention to the official ref)ord of, ,


2 this court at p~e 584, and I read you ,that part of your


3 an~{er ~hich commences at line 15. I said,'If you had not


4 happened to be there at that particular place :my arrest


5 would not have taken place until I could have pUlled off


6 my stunt at aecond c-.nd Main.' II You so testified in the


7 case, didn't you?


8 MR FREDERICKS: That is objected to as incompetent, irrele-


9 vant and immaterial, not cross-cx:amination, not tending to


10 impeach this witness on any material matter on ,mich he


11 has testified.


12 TEE COURT: Obj ection overrnl ed.


13 A If that is in the record, lvrr Rogers, that is \'loot I ~id


14 JJrR ROGERS: Then, your recollection 'of wmt you said only


15 half an hour before, was not very good, was it? A Regard-


16 ingthe stunt?


17 Q I am talking about your recollection. A Then, what


18 way?


19 Q You said h ere so posi tively that you had never sai d allJr


20 thing about a stunt and didn't mention it, when I read here


21 not half an hOl1rbefore you ha d said it? A Because I


22 thought I had not, and I don,t think yet I did.


23 Q Will you S\vear you di d not?


24 UR FORD: We obj ect to that on the ground the question


25 is improper for all the testimony he has been giving


26 is under oath c,nd he is swearing to it.
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1 THE COURT: Yes, obj ection sustained.


2 MR ROGERS: Is that your recollection about this Fowler


3 incident, and what you said there to Carter, Fowler and


4 the clerk of JUdge Summerfield's court. about your words


5 any better than it was here wmt I have just shovJn you?


6 1m FORD: \Ve old ec t to that as argumen tative, irrelevant


7 and innnaterial.


8 THE COUR[': Obj ec tion ov erruled.


9 A I don't know; I remembel' fairly well woo t I said to Hr


10 Fowler.


11 Q Why didn't you remember this, if your memory is good?


12 1JT.R FORD: We object t? toot as calling for a conclusion of


13 the VIi tness; irrelevan t and immaterial, argumentative.


14 TEE COURr: Obj ection sustained.


15 MR ROGERS: VTbat did you mean by "stunt"?


16 MR FREDERICKS: We object to that as incompetent, irrelevant


17 and imIna terial, not cros n-czamination.


18 THE COURT: Obj En tion OJ err-uled.


19 A If I used the word ltstunt" at all, vhich I very much


20 dOUbt, -- if it is in the record, I pesume I did -- I


21 meant that I woul d have Ur Lockwood arrested at Second and


22 Uain street and turn him over to the police if l[r Darrow had


23 not hapnened there at the inopportune moment to cause my


24 arrest, and it othe~vJise .....;ouldhave been pulled off.


25 Q Then, l,y the '·ord "stunt ll you meent a trick, a fraud


26 a dec ei t, di dn' t you?


llR FORD: We object to that on the grounu",j.,~ ..Yl~l.J,o-! •.~.
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conclusion of the witness, irrele~ant and immeterial, not


cross-examination, a~umentative.


3 . THE COURT: Obj ection sustained.


4 MR HOG ERS : ihhat di d you me an by II stuntil tmm, in th e us e


5 of th at word, the true defini tion of it?


6 UR FREnERICKS: We obj ect to that on the g round the ',d t-


7 ness has already answered just exactly v!hat he meant.


8 THE COURT: I think t fat is already answered.


9 MR HOGERS: You meant that you \'(Quld give the appearance of


10 something that was not true, of being a truthful thing,


11 didn't you?


121m FREDERICKS: we obj ect to that on the ground the wi tness


13 has already answered just \~hat he meant.


14 TEE COURT: Obj rotion sustained.


15 MR HOGERS: Exc eption.


16 UR ROGERS: You mean by the use of the word " s tunt ll andl


17 "hat you said youv,ere goi;.ng to do, you meant by that that


18 youwere going to perpetrate a fraud upon the officers and


19 fBve yourself, didn't you?


20 MR FREDERI CKS : We 0 bj ec t to that on the ground th e ';'[i tnes s


21 has already answered the s~~e question.


22 HR HOGEHS: I have a right to c ros s- examine him.


23 THE COURT: Obj ection overruled.


24 A I will.anS\yer that question by f?aying, Ur Rogers, that


25 if I had turned 1fr LOCIDyood over to the polic e offic ers


26 the corner of second and Hain and c.ccused him of taking
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1 bribe) it v.ould have b.een the truth to that extent) be


2 cause he told me he had the $500 tha t I f3 ent to him.


3 Q And you would thereupon hawe drIDVll your innocent friend)


4 Captain \Illite in on it) wouldn't you? A I don't know


5 what I might have done; it is vmat I did that counts in


6 this case.


7


8


9
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1 Q And you intended to draw your innocent friend Captain


2 White in on the charge you were going to make against


3 . Lockwood, didn't you '1 A My intentions do not enter into


4 this case at all.


5 Q You answer my question. A 1 don't remember what my in-


6 tentions \"Iere at that time.


7 Q You don't remember whetheryou intended to put Lockwood


8 and Whi te behind the bars, do you?


9 MR. FORD. That is objected to as incompetent, irrelevant


10 and Immaterial, not cross-examinatinn and does not--it is


11 not in ev iden oe that the wi tness had formed any intention


12 'II i th regard to anybody except Mr. Lockwood.


13 MR. ROGERS. Well, I am asking him •


14 MR. iORD. He has testified when he saw Lockwood at--


15 MR. ROGERS. 1 object, if your Honor pleases, to his telling


16 the wi tness how to answer the question.


17 MR. FORD_ I am not telling him.


18 JaR. ROGERS. He is sugges ting to him.


19 MR. FORD. I am objecting on the ground that the executed


20 intention--that the witness has testified only to the in


21 tention formed wi th regard to Lockwood and has stated the


22 grounds upon which he formed that intention. NOW, it is


23 not in evidence and he has not at any time teutified that


24 he had formed any intention with regard to Captain White


25 and any examj.nation upon that SUbject is not croBs-examina-


26 tion.







1 THE COURT· Objection overruled.


2 MR. ROGERS. 1 take an exception, while 1 am about it, if


3. your Honor please--l take an exception to the statement of


4 counsel as instructive to the Witness and intended so.


5 Q Now, go on and answer the question. A Read the question


6 please.


7 (Question read.) A 1 had no intentions at all in regard


8 to Cap tain Whi te, he never entered my mind at that time.
. Why


9 Q Well,/didntt you answer that before you heard counsePs


10 argument? A 1 never heard a word he said, 1 was not pay-


11 ing attention to it.


12 Q You didn t t hear wh3.t Mr. Ford said right here and now?


13 A I did not. 1 was thinking of something else.


14 MR. FREDERIC KS· 1 think the Cour t should iutruc t the wit-


15 ness, when counsel asks him a question he ShPuld give a


16 little time for an objection.


17 THE COURT. Yes Captain Fredericks, you are quite right


18 about that. Mr. Franklin, the Court does admonish you to


19 bear in mind the fact th3.t counsel has a right to object


20 beiire you answer a question and you will give him time in


21 which to present an objection and it is your tudy to do so.


22 There is no great hurry about this matter. Proceed, Mr.


23 Rogers.


24 MR. ROGERS. There is a quest ion unanswered, sir'.


25 (Las t answer read.)


26 Q BY MR. ROGERS. And you were not listening to







and immater ial, whether he hear'd me or no t, not crOBS-
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didn't hear what he said when he spoke here a moment


ago in your presence some ten feet away from you?


We object to that as incompetent, irrelevantMR • FORD.


1


2


3


4


5 e xaminat ion.
6


THE COUR T· Objection overruled.


7 A 1 didn't hear a word he said. 1t didn 1 tenter rrry mind at
8 all, 1 was thinking about something else. 1 don't know the·


9 basis of his objection 0


10 Q Now, speak ing of your own in ten tions With r esp ec t to


11 Captain White, you knew, didn't you, when you turned Lock


12 wood over to the police at Second and Main on the ground


13 that he had received a bribe, that it would be necessary for


14 you to show that Captain White had paid it to him and


15 that you thereby put Captain White inthe penitentiary,


16 didn't you, to save yourself?


17 MR • FORD. That is objected to as incompetent, irrelevant


18 and immaterial, not cross-examination.


19 THE COURT Objection overruled.


20 A 1 didn't quite understand your question, MT,. Rogers.


21 lIR. ROGERS. Read it to him. (Ques tion read.)


22 A As 1 told you in my answer before, Mr. Rogers, Cap tain


23 Whi te didn't enter my mind at that time.


24 Q You had gotten Ccp tain White into this scrape, hadn't


26 Q You went to him and solici ted him to act as


25 you? A 1 don, t know whether 1 did or not.
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didn 1 t you"/ A Yes, sir, and he is1 I as you called 1t •


2 21 years of age.


3 Q 1s that all? A That is as far as 1 know. 1 am sure he


4 is that old_


5 Q You offered him $100 to commit a crime? A Yes, sir,


6 1 did_


7 Q And after you had solicited him to commit a crime for


8 $100, your old time friend, you say you never thought of


9 him when you w~re going to turn this stunt at Second ani


10 Main?·


11 MEl _ FREDERICKS. 1 obj ect to that on the ground it is a:r gu


12 mentive, calls for a conclusion of the witness on the


13 testimony, as far as the facts are involved are concerned,


14 it has been answer ed, no t crosB-examination.


15 THE COURT- Objection overruled.


16 the question?


Have you any answer to


17


18


19


20


21


22


23


24
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1 A Mr Reg ers, I oannot answer t hat question in my 0 ther


Yay exoept tosay to you2


3 Q Say it to the jury, never mind me. A I am talking


4 to you.


5 Q Talk to th e jury.


6 MRFREDERICKS: We insist that th e va tness should be 00.-


7 monished by the oourt and not by oonnsel on either side.


81 A, -- tha t I didn't think mything abou t Captain White


9 at tha t time.


Hr Darrow entered my head.


The only man you"rere thi~ of V'JaS Franklin?10


. 11


12


13


14


Q


A


Q


And lrr Darrow•
r:=;=;;-


I


And Mr 'Darrow? A yes sir.
1
He entered your head, but 'VThi te di d not? A lIo,----...


15 Q You~vere carrying orepe on your arm for 1fr Darrow right


16 then?


17 ltrR FORD: iVe obj eo t to t hat as inc omp et ent, irrelevant


Objection sustained.


and immaterial, notcross-examination, and not the proper wa


toaddress a vii. tness.


18


19 I
20


21


THE COURT:" I do not think that is proper, Mr Rogers.


22 MR ROGERS: You v;'ere exc eediIfgly sol:Ct-ious at th at time


23 about Hr Darrow and notat all solicitous about Ur Vlhite


24 or Mr Loc kwood, your f ri ends of 12 years?


25 MR FORD: We object to that on the ground the question


26 been answered and argumentative to repeat it.
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1 THE COURT: It seems to me it has been fully answered. Ob-


2 jection sustained on th.at ground. •
3 . Q, I vr.i.ll ask a question what you said the other day ~bout


4 being ready for trial here in tm other department.


5 right.


A All


6 Q, You s aid the other day a s follows, did you not: ltQ,__


7 -You knew that they were not going to try you that morning?


8 A --I did not. Q, -- As a matter of fact, cb you mean to


9 tell us you didn't know vhether you'.'fere going to trial in


10 I there? A -- I did not, no sir. It And then, didn't you


11 answer as follows, at page 514: ItQ v\tlll, then, you


12 were ready the other morning with that statement in the


13 possession of the District Attorney, sUbscribed and sworn


14 to by you as the trnth, to come in there and go to the


15 jury and say \'hat you had said, the statement '1"18S not true.


16 A -- Ur Rogers, there is no use of you and I quibbling. I


17 was sa ti sfi ed Ur :j?o I'd va s busy in thi s c au rt and it \\'Quld


18 be impo ssible for him to try the case. It Now, -'b earing in


19 mind tho se two answers, do youdesire to explain them at


20 all?


21 MR FORD: I thinl\: th e only obj ec t of th at is to enable


22 counsel, in asking such a question


23 UR APPEL: There is no obj ection.


24 HR, FORD: I an going to obj ect.


25 TEE COURI.': Make your objection and then argue it.


26 J'TR FORD: I obj ect to it on the ground it is incompetent,
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1 irrelwant and i.mrn.aterial, :SIgumentative, and the only ob-


2 j ect in asldng, is merely to enable counsel to make an argu


3 . ment at this time instead of waiting until the proper time


4 toaddress the jury, and the question now addressed to the


5 witness doew not throw any light upon the subj ect whatever;


6 notcross-cxmnination.


7 THE COUll: Obj ection overruled.


~ A Now, Vll at is it you ~:,an t to kIlO'v?


9 ],[R ROGERS: I vnmt to lmow if you are disposed to try to


A I am not tryiIl,.!S to10 I reconcile tho se tyro statements?


11 reconcile anything.


12 ct Which is the truth, then --


13 MR FREDE ICKS: That is obj ec ted to --


14 A :Stth of them are true --


15 Q :Soth of them are t rue? A Yes si r.


16 THE COURT: Mr Franklin, once again, the District Attorney


tried to get in an objection and you answered too quick


for him. It is your d'lty to go a little bit slower.


JIR ROGERS: I would like that bleckboard, if I may have it.


20


21


Now, lIr Franklin, 'when you \;ent in there the other morni!1.g ,


too t was not -- in the other court room -- tha t "as not the


22 first time you had been th ere on triel? A I didn't go


23 there in th e morning. It vras in the afternoon.


24 ct Too t yas not the first time you had been in th ere?


Obj ee ted to upon th e g roun d it is ineo -25 HR FREDERI CKS :


26 petent, i::Televant and i.mrn.ate:dal and noteross-examinati


I
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1 We add the same obj ection to the question as amended.


2 MR ROGERS: preliminary, entire]y.


3 .MR FREDERICKS: That is, if your Honor please -- it is a


4 question in itself v.tlich counsel can hardly maintain is pre


5 liminary, when he addS, that is not the first tim e you have


6 been in there on trial. The law is very well settled just


7 wha t questions aloI\CS too t line counsel can eslc.


8


9


lq I
I


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







I bbl.


1 I MR. ROGERS. On cross-examination of an accomplice 1 can


2 go into everything connected, and 1 purpose to go into


3 .everything connected Wi th his appearanc e inthe cour t room.


4 :MR. FRE DERI CKS •
,,


1 think counsel has no right to', go into
r


5 his appearance in the COl% t room any more than anywhere


6 else • There is a quee tion which counsel has a r igh t to ask


7. and which if asked--


8


9


MR. ROGERS. Let me have People versus Reuff •
•THE COUR T If this refers to some mat ter connected with


10 this alleged conspiracy or transaction then counsel has a


11 right to inquire. If it is.a question out of and beyond


12 it then he would have no right.


13 JAR. FREDERICKS. Counsel having so stated 1 VI ill wi thdraw


14 the objection.


15 THE COURT. Answer the question.


16 A 1 appeared before Judge Cabaniss, 1 believe is his name,


17 and plead gUil ty to a certain charged filed against me by


18 the dis tr ict attorney.


19 MR. ROGERS. Q What was it? A Just a moment until 1
.


20 get throug h, litr. Roger s, thank you.


21 Q What was the charge? A An information filed against me


22 in that department charging me With the crime of bribery


23 in the case of the people of the State of California vs


24 Robert S. Bain. 1 plead gUilty and was fined the sum of


25 $4,000 •.


26 Q At that time when you were fined the sum of $4,000 was
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1 I Ford preaent inthe cour t room? A yea. air.


2 Q Did :tr. Ford have a talk wi th Judge Cabaniss in his


3 . chambers before you entered this plea?


4 MR. FREDERICSK. That is objected to upon the ground that


, I


5 it is incompetent irrelevant and immaterial and Dot cross


6 examination.


7 MR. ROGERS. It calls for his knowtedge.


8 MR. FREDERICKS. Doesn't make any difference whether he


9 had that knowledge_


10 MR. ROGERS. Sure.i t does, Mr. Ford went inther e and got


11 him fined $4,000 • 'It wa.s Mr. Ford that did it.


12 MR. FREDERICKS. Is ",rr. Rogers under oath '1


13 MR. ROGERS. This is in the record, if that is true. 1 t is


14 in the record. We have it right down here.


15 MR. FREDERICKS. Is Mr. Rogers under oath?


16 MR. ROGERS. Yes, 1 took my oath as an attorney and coun


17 sellor at law and 1 am sticking strictly to my duty ar.d 1


18 am going to s."t'.ay right up ther e •


19 THE com T. Obj ection sustained.


20 m. ROGERS. Q Did Mr. Ford make arrangements for you before


21 hand, With your knOWledge, that you should be fined $4,000


22 by Judge Cabaniss?


23 A 1 presume--


24 MR. FREDERICKS. Just a moment. The wi tnesa ia asked for


No, your Honor, we are asking wh ether or


25 an arrangement made With him, not With anybody elae.


26 MR • APPEL.
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he is conscious of the fact.


Now let him answer the question.


Then we will ask him something else to connect


it.


THE COUR T.


MR • APPEL.


THE COURT. At this time answer the question, neverthelesB~


MR. FREDERICKS. The question was if--


P1JHE COURT. Let the reporter read' the question.


(Ques tion read. )


MR. FORD. To that question we objeot upon the ground that


it is inoompetent, irrelevant and immaterial what MI. Ford


said. The only thing that would be of value was if this


wi tness had an arrangement wi th Mr. Ford, why, he has got


a perfeot right to go into that. If this witness aooepted


immuni~ and aooepted a fine, he has a right to go into


that, but what 1 did with Judge Oabaniss or anybody else


is inoompetent, irrelevant and immaterial, and no founda


tion laid. The thing before this oour t is the a tti tude


of this witness, not what 1 or anybody else may have done.


THE COURT' They are asking for his knOWledge onthe sUbjeot.


1 think they are entitled to it. Objeotion overruled.


MR .' APPEL. We· wi 11 show prearrangement.


THE COURT. Now, Gentlemen, 1 don't·~~t any argument.


MR. FORD' There isn't any attempt--


MR. FREDERICKS. May it please the Cour t, we have absolutely


no objeotion and are very anxious that everything should


oome out whioh oan legally oome out, but if a thing.oome


25


26


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24
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1 lout illegally then we are barred from answering it because


2 it is illegal; that is the r eaBon why we ask the for ms


3 of procedure in introducing evidence should l::e followed.


4 We have no objection to any thing coming out which can


5 1 egally come ou to.


6 THE COURT. 1 quite agree with you.


7 A No t to my knowledge.


8 MR. ROGERS. Q You mean to tell us that youdidntt know


9 before you entered your plea there that Mre Ford and JUdge


10 Cabaniss went in to the chambers and arranged that you should


11 be fined t4,OOO? A 1 tell you--


12 MR. FREDERlCKS. That is objected to upon the ground that


13 it has already been asked and answered and not cross-


14 . examination.


15 THE COURT. Objection sustained on the ground it is already


16- asked and answet1ed.


17 ~


18


19


20


21


22


23


24


25


26
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1 ]cJTR "HOGERS: Wasn't the Conners case then on trial and didn't


2 lrr FOrd come out of JUdg e Cabani ss' s chambers and go over to


3 you and tell you that arrangement had been made 'while you


4 were si t ting in th at c our t room?


5 liR FORD: That do esn' t impe~.c h my testimony g i v en by th e


6, witness at this time.
I


He has saill not to his knovdedge.


7 He is not a lawyer and cannot testify to hearsay and coun-


8 sel knows it. The only thing that is of value is wret


9 this witness made or thearrangements toot he made "'lith the


10 District Attorney, or ',',hat this '.<fitness may have arranged.
11 with Judge Cabanis~,: directly no foundation laid. If


witness
12 they vle.nt'to show thisf\testifiedunder promise of


13 immunity, if they want to show that thi s witness in that


14 case plead gUilty :knowing t hat he should be fined $4000,


15 let them go in and show it. They have a right to it. We


16 don't deny toot. Let them show that he D1,ade his arrange-


17 ment, if he made hisarrangement wi th I~r Ford, all right.


18 What Hr FOrd did\'l1.th the court has nothing to do with the


19 case.


20 1.fR APPEL: We vent to show be160re lIr Franklin entered his


21 plea of gUilty, he 'V'ms advised by l,fr FOrd villa t the sm-


22 tenc e would be.


23 THE COURT: I WI. cg reeing 1;"l'i th you •


.24 HR APPEL: Then Yle will go on and show what Mr Ford said


25 about it as an inducement to thi s man.


26 THE COURT: I think it is proper only -


I,


A Read the







1 question. (Last question read by the rep:>rter.) A He


2 did not.


3 . UR EOGERS: Were not l[r Appel, ur Davis and a great number


:MR FREDEHICKS: We make the same objection. The witness


has said he did not make such a statement. That such


statement v.as not made, and t berefore it vDuld be impossi


ble fo ask "mo was present ",hen the statement \~.as made.


of persons there present in the court room wh En th at happend.


A Not to -- pardon me.


the ground t mt it a ssm:!1.es a fact not -


:ME HOGERS: '\'lhen that stat fmen twas ma de.


Just a moment. That is objected to uponUR FHEDERIClill :


4


5


6


7


8


9


10


11


12


fine as an inducement to him to testify in thi s case.


UR FORD: Ask him that question.


1fR ROGERS: I ,till as~ any question leading thereto, but


I ?Jill not ask a direct question unless I see fit.


int end to put wery question fl atly to thi s wi tness. He


is not the kind of a vdtness that we are obliged to do that


with. I think -- I have the right, though, to show, if


I may, that:Mr Ford and he had an ~reement beforehand


tba t he shaul d b e fined $#1000, md tmt the money Which lJr


Ford had in his possession should be used to pay that


I cannot and don'1JR ROGERS: I desi re to be heard on this.13


14


15


16


17


18


19


20


21


22


23


24 THE COURT: Read the question. (Last question read by


25 the repo rt e1'. )


26 jJR FHEDERICKS: That is our obj ection -
I
!







THE COURr: Objection sustained.


HR ROGERS: Didn't 1!r Ford 'come out of JUdge Cabaniss'


chambers before you",rere sentenced on that occasion "nd
~.


come up to you and talk to you in the prescnc e and 11. earing,


not only ofl~r APpel and Hr Davis, but numberless other


persons? A He did not. I mve answered that question be


fore.


Ii How, 'Here you present when 1lr -- after you had stood


up and took yoursentence when Mr Ford made his statement


to th e court t you doubtless were, \\eren' t you, and remember


it? A I remember it, yes sir.


0. Did you hear ur FOrd say on tha t occasiom, flI ask yonr


F..anor to impoo e a fin e and I would say tha t Yfe have in our


possession moneys which are sufficient to pay that fine be


longing to }Tr Franklin, and that the fin e will be paid if


imposed." Did you hear 1Jr Ford say that standing by your


side? A No, he-'as notstanding by my side.


l!fR FHEDERICKS: Just a moment, Ur Franklin. Vk obj ect


to the method of proving a statement, and also to the


materiality of the statement. We object to the question


further on the ground that it is hearsay and not material.


liR APPEL: Your Honor, -:.'8 are trying to prove


TEE COURT: Overruled.


~:ffi APPEL: -- the arrarg ement w'as discovered there.


IffiFRFJ)ERICKS: We hare no objection to the fact going


the method of it.
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The objection is overruled. Proceed.


Go ahead.


\.
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s 1


2


A 1 think Mr. Ford nade a statement similar to the one


that you have apparently read from some record. 1 think


3 th at he di d, yes, sir.


4 Q You heard it, didn't you? A 1 did or 1 couldn't


5 testify to it now.


6 Q Did he further say at that time, Itl would ask your


7 Honor to impose simply a fine in this matter, and 1 would


before.


ask your Honor to impose a fine and 1 would state that we


have in our possession moneys which are sufficient to pay


that fine lbelonging to Mr. Franklin, and that the fine will


1 would


Thfit was tnue then, was it, the statement that he made?


1 am not tes tifying as to what Mr. Ford said was trueA


suggest that the amount of that fine be $4,000.


or no1i.


Q


be paid if imposed."


MR. FORD. Counsel has already read that.


MR. ROGERS. 1 read the first part of the sentence.


THE COURT 1 think you read the whole of it.


MR • ROGERS • 1 did not read all of it. 1 read now the first


part which preceded the other part which 1 did not read


MR • FURD. We withdraw the objection to save time.


THE COURT. All right. It sounded very familiar.


MR • ROGERS. This last part 1 did read before, the first


part 1 did not.


A. 1 think, in fact, 1 am qUite sure that Mr. Ford did make


a~tatement at that time at that place.
24


23


26


25
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1~1 t true or not?


2 MR. FORD. Which por tion? We object upon the ground it is


3 incompetent, irrelevant and immaterial and calls for the


4 conclusion of the witnes~ as to several matters.


5 THE COUR T· Obj ec tion sustained.


6 MR. ROGERS. Q Was it true that he had in his possession


7 $4,000 belonging to you to pay the fine?


8 MR. FORD· To that, if the Court pI ease, we object upon the


9 grouni that it calls for a conclusion of the witness as to


10 whom that $4,000 belonged. Now, it may have been the


11 theory of the prosecutor that when the money was delivered


12 to this witness that the delivery cons ti tuted--


13 MR. ROGERS' 1 take an exception to the statement of counsel,


14 putting it in the mouth of the witness what his explanation


15 should be.


16 MR. FORD. We object to the witness testifying at all on


17 that sUbject. 1 am not trying to put anything in the mouth


18 of the wi tness. 1 am s imply saying counsel may have had


was the owner of the money 10 absolutely incompetent for


in his ~ind, that if 1 made such a stateement and 1 am here


to say 1 did, that when that statement was made in court


that the opinion of the person who was making it that that


money was the property of Mr. Franklin Vias! a poor conclusion


on the part of the person who made the statement, myself,


and that while 1 had a right to make the statement based


on my own conclusions, this witness' conclusions as to who


23


19
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1 I this court. It may be true that when money ie delivered ::2
2 another that the rrere delivery of t1?-e money, the party whom


3 -it is delivered to, is the owner of it, but that is a


4 question of law, a conclusion to which this witness cannot


5 testify, and upon that ground we object to the question


6 and on the fux'ther ground it is not cross-examination,


7 incompetent, irrelevant and immaterial 0


8 MR. APPEL. With all due r eapec t to yOrE. Honor, we have the


9 highest opinion of Your Honor, and Without meaning any dia-


10 respect to couns e1 we protes t, your Honor, againa t the con


11 duct of the district attorney getting in here and putting


12 in the mind of the witness what he should anawer, what


13 explanation he should have. Now, he goes on to state,


14 your Honor, What mi ght have been fltr. Frm klin'6 idea of this


15 rnatter, and what would not be. Why is that done? Be says


16 that it might have been the idea of the person who was


17 speaking that such and such a thing was a fact or that


18 such a thing was p.ot the fact. Now, we are asking for his


19 knowledge. We want to know whether this man knew or did not


20 know whether he had $4,000 in the hands of the district


21 a tt'Orney to pay his fine, your Bonor. That is all that this


22 question Virtually comes to. 1 should think that any man-


23 it isn't any conclusion--l should think any man knows whe


24 ther he has got ~4,OOO inthebank or not, and it doesn't


25 require a great deal of thinking to know that. We want


26 to know whether or not this s ta tement made by the dis tr io
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1 attorney when representing this man was the truth or not)


2 whether or not rlu. Franklin did pay) actually pay that fine'


3 .or whether it was paid for him in order to induce him to


4 testify here in this case against Mr. rarrow--that is all it


5 goeeto.


6 lffi. FREDERICKS. We have no objection to that quee tion.


7


8


9


10


MR. APPEL. And) therefore) we are askirg him if i tistrue. I


Whatever explanation he has he has a right to give it in his


own way but 1 do protest) your Honor) against this manner of


trying a case and putting that language in the mouth of the


11 witness) what he should say) because it isn 1 t fair) your


12 Honor.
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1 It is suggestive to the mind of the'vitness. It isn't


2 right. "He YTOnld not be allov'Ted, your Hoho r, to get up


3 here and say the ':J'i tness may have thought this or may hwe


4 thonght that, because it ks not right; it isn't fair; it


5 i sn' t fair to th e defendant. The law requir es that th e de-


6 fendant and his counseih should be fair, but it requires


7 that the District Attorney at all hazards must and ought


8 by right to be fair. Now, I SUbmit, your Honor, that with


9 all due respect and in the interests of justice, ~nd \vi th-


10 lout any feeling \vhatsoever, that this is not a fair 'lImy
I


11' of presenting obj ections. NO'll, I beg your Honor that this


12 method should be stopped on their side, your Honor. Let


13 the wi tness answer for himself. VTe are trying to g et at


14 his mind. It is his condition at the circumstarces attend


15 ins his plea of guilty there, Ymat he"was fined, who paid


16 . the fine, \'!by that crrangement was made, what inducements


17 were made him to plead gUilty, :~md on Y{hat conditions he


18 plead guilty, and we shall follow it up by mOlting, your


19 Honor--
to


20 HR FREDERICKS: We have no objection, your P.onor, the ques-
" A


21 tions which counsel has been ~.rguing about. We have no


22 objection to this witness shovring the jurors as far as he


23 knOWSYlha t mone'J'i',as being talked about by Ur Ford and \'{!ere


24 that money '.'as. ".7e are simply objecting to this vdtness


25 I stating a conclusion of mw which is the o~~ership
26 1 money • That is vlhat makes all the lawsuits in the


I







1


2


3


4


5


6


6'(51


courts in this county end other counties, as to who is


the oy,ner of certain property, and too t is all; simply ob-


j ecting to th e vIi tness stating a conclusion of law, who was


the ovmer. We have no particular objection ~o counsel


bringont the things he said. he wanted to bring out; what


money this "'as, vrheth3r this vJitness ever paid his fine


7 or not and all that.


con trary, he comes from funFrancisco, and",as. si tting there


attempted
MR ROGERS: If your Honor please, I ':,," in all fairness


to show that Mr FOrd went into the cha'mbers of Judge Caba-


temporarily, and not conversant with local conditions.


When JUdge C?baniss, a stranger here, goes on the bench


and is importuned by the District Attorney to make a fine


upon. It is a most unique situa-the court, :ind agreed


tion; something I neJ"er heard of and I don't believe any


body el se ever heard of before, ancil then comes this state


ment, in open court, \7ith this \;ritness sitting by and par


ticipe.ting in.the benefit of it, a statement to the cour


that "we hrore in our hands money belOl'~ing to l[r Frankli


instead of anythin,.g els that might be made, in open court,


with this witness sitting at his elbow, and not only is a


fine importuned for, out the ~ount of it is suggested to


niss, before this matter came np in open court. They


refused to let me do it •. Now, then, upon JUdge Cabaniss


going on the bench, and it is a matter of common knowledge


that Jurlge Cabaniss is not one of our local judges, on the
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1


1 Now, vhat ,vas that for? Anattempt to mow JUdge Cabaniss


2 that this money was to be paid by }Jr Franld.in and out cf


3 the money belonging to him. Now, I purpo S3 to show that
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th!t was a deception upon that court, ~nd that the money


did not telong to Mr Franklin, although counsel said so


in open court, and induced the court to fine him ~~400(},


paid for out of his ovm money; money belonging to him.


not only the ignomy ISf ,i t ,according to their contention


here and according to his ovm testimony, a fine and punish


ment -- not one iota of punishment; an absolute fraud upon a


~oreign judge, because they stood in the court room and


told JUdge Cabaniss, ttvre are payi~ his fine out of money


belonging to him. 1t Punish him when he didn't have a cen1:Jn


the hands of the District Attorneyl.: now, come on andar


gue and tell us if !fe ha'Jen' t a right to mow tha t fraud


upon that court, in inducing that court to fine this man


for his crime and pay it out of money 7mich don't belong
not


to him, one pa~ticle, Which, if he tells the truth, was mone
1\


belonging to the state; property in the possession of


the county treasurer, and of no one else.







1 .' ," ,


,2 i ( )Discuss ion.


3 . THE COURT. l,et the reporter read the question.


4 question read by the reporter. )


(Last


5 THE ~URT· Objection sustained.


6 MR. APPEL. Exception.


7 MR. ROGERS. Q. Did ;'.:r. For d have in his possession or did tb~


8 district attorney have in his possession $4,000 belonging


9 to you to pay that fine?


10 MR. FORD. Objected toas calling for a conclusion of the


11 witness, the latter part of it'ttt "Belonging to you tl
•


12 THE COURT. Objection sustained.


13


14


15


16


MR. ROGERS. May 1 call your Honor's attention to this


sentence in People vs Schmidt, "If he had been promised ddmp e


i~unity, did not the def endant have the right to lay the


fact before the jury eo that they may determine what weight


17 to give his evidence--" If 1 show he was not fined with


26 Mt. ROGERS. This is cross-examination.


18 a cent of his own. money but was fined and wi thout being com


19 pelled to pay his own fine, doesn't that show complete


20 immunity and no punishment?


21 MR. FREDERICKS. We have no objection to his showing that.


22 MR. ROGERS. 1 tave asked it twice.


23 MR. FORD. CouLsel Wishes to show that the $4,000--


24 MR. FREDEFilCKS. Vie are simply objecting to the statement


25 of ownership.







1 IMR: APPEL.


2 THE COUR T.


,We want to know--


1 VI ill give a reason for the rul ing. The ruling


3 . is based uponthe theory that you haven,t the right to a~~


4 this wi tness who owned that par ticular money. You can


5, show all the facts surrounding that, if you desire, but


6 na opinion who owned that money is not relevan t.


7 MR. ROGERS. His opinion would be the principal thing. He


8 couldn't testify to the legal aspect of it but its effect


9 upon his mind,what he believed about it and what he thought


10 about is the principal thing.


11 MR. FREDERICKS. Now, wi thout presuming to tell counsel


12 how to form his ques tion, because he is amply able to


13 Bugges t his own ques tions, but for the sake of., pr e-


14 sen ting our obj ec tion clear ly to the cour t we haye no ob


15 jection to tbis Witness stating whether he ever paid any


16 fine or not; whether he ever paid that fine and wher e


17 that f4,OOO is.


18 THE COURT. The Court has already sustained your objection.


19 MR. ROGERS. Q Did you ever have any money inthe possession


20 of the district attorney which belonged to you?


21 MR. FREDERICKS. ~e object upon the ground--


22 MR. ROGERS. ('\r which you believed to be yours?


23 A You mean after my arrest?


24 Q yes, sir. A Well, that is a question, but 1 can't


25 answer. 1 can tell you what happened; willing and glad


26 to, but 1 can't tell you what he had.
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1 t ~ _N::~ the $4,000 then--
2 MIt • FORD. JUB t a moment, If the Court please. 1 think


879


3 the·witness is entitled to answer the question the best


4 way he can. ne states the answer is unsatisfac tory.


5 MR APPEL. He has answered the best way he can.


6 THE COURT. Have you finished your answer? A Unless 1


7


8


9


10


am allowed to tell what 1 know about it.


MR. APPEL. Fe says he can It answer that question.


MR. ROGERS. Q 1 ask you if you didn It have an arrangement.


before hand about paying your fine and 1 understood you to


11 say no.


you? A 1 didn't know anything about it.


THE COURT. 1 understand you are presenting a question


now, Mr. Rogera?


No no'
~:annedfJ.v


didn I £ expect to.1


A


AHow did you expect to pay it?


You expected the district attorney to pay it, didn't


Q You were carefree in the matter?


(yJast question read.) A Yeo, sir, and 1 say now, No.


Q You didn It have any arrangement about paying your fine


heforehand? A No,. sir; no, sir.


Q


Q


MR • ROGERS. Yes, sir.


A What io the question, :.Ir. Rogers, pardon me?


... "THE COURT. Read it.--


MR. FORD. Ther e is no such tes timony. The ques tion was


whether or not he knew of his knowledge whether Mr. Ford


~ad such an arrangenent With Judge Cabaniss. Let them ask


it between us.


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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2 Q Did you pack your
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suitcase and get ready to go to the


3 ·peni tentiary when you Vial ked up to get ready for sentence?


4 MR. FORD- We object to that on the ground it is not a


5 proper ques tion •


6 THE COURT- Objection sustained.


7 MR - ROGERS. Q You knew you were going. to be fined, didn't


8 you, when you went up there? A That is a different ques-


9 tion.


10 Q Well, you knew it, didn 1 t you 1 A 1 knew the district


11 attorney would recommend it, yes, sir, he said he would.


12 Q He said he would and he said where he was going ~o get


13 the money to pay the fine with, didn't be? A No, sir.


14 Q Didn't tell you anything about that? A No, sir, he


15 would not ask for an al ternative.


16


17


18


19


20


21


22


23


24


25


26
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1 Q. what do you mean by an "alternative lt ? A That I


2 vroul.dn' t go to j ail until th e fine W"as paid


3 Q Knowing A -- Pardon me until I get through.


'4 Q. Go ahead and get through. A That v:as lIlY' under-


5 fStanding of what he meant. What he meant, I don't lmow.


6 That was my understanding of it.


7 Q In other words, they v!ould fine you $4000 wi th no al-


8 ternative of so many days in jail, is that right? A That


9 is correct~


10 Q That is your arrarg ement 7ri th him? A No si r, I di dh' t


11 i say tha t •


12 Ii That is what he told you he was going to do? A yes


13 si r.


14 Q Well, then, you don't c all too t an art-eng ement when


15 he told you he",as going to do it beforehand? A No arrange


16 ment, because I didn't ask him to.


17 Q He told you, then, voluntarily, he would? A yes sir.


18 Q Ou t of th e go 0 dness of hi s heart, he just simp'hy told


19 you that; you didn't ask him for it?


20 l'rR FREDERICKS: That is objected to as calling for a con


21 elusion of the witness, as to the "goodness of the heart".


22 THE COURT: Obj ec tion sus tained.


23 HR FORD: It assumes I have any goodness of heart.


24 THE COURT: Obj ection sustained.


25 ijR ROGERS: Well, then, when he didn't give you any


26 native of so many days in jail unless you ':[ould pay
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1 fine, you knew you vrould never have to pay it, did you?


2


3


4


5


6


A no, I didn't know that.


Q You didn't know it? A No sir.


Q ¥.as your fine been paid? A Not by me.
-


Q Has it been paid? A I don't knOY/.
-


Q ¥.ave you paid any attention to it to see 'vhether it


7 voaspaid or not? A No sir; no sir.


8 Q Has it given you my worriment or trOUble? A Yes,


9 it has.


10 Q. You thonght a good deal about it, how you-:rere going to


11 pay your fine? A I thought considerably about it, yes


12


13


sir.


Q,


----...


And you heard him say in the court room then, after


14 you thought a good deal a bout it how you '.vere go ing to pay


15 your fine, you had heard him say in the court room, If I .will


16 ask your Honor to impose simply a fine in this matter; I


17 would Sl1gg est that the amount of thatbe $4000, and I vrill


18 ask your Honor to impose a fine and I ,,ill state Y/e have


19 in our po ssession moneys which are sufficient to pay that


20 .fine belonging to 1lr Franklin, ;;nd t hlt the fine will be
by me


21 paidl\-- tt A Yes sir.1 ------.


22 Q, you heard that, :,.nd yet you s tate you worried hovi


23 it was going to be paid.


Obj ection overruled.THE COURT:


24 ~tRFREDERICKS: That is objected to as incompetent, irrele


25 va,nt and immaterial.


26







THE COURT: The question is if this witness heard that


surprise, perhaps.


Q Didn't you believe}ir Ford "rhen he said he had money


Obj ec-


si r.


No, I never told himA


A No


No; whether he beli ENed me.


Read the qlestion. (Question read.)


Did he ever tell you that?


Di d you ever t ell him that?


that.


Q


tion overruled.


sta tement.


THE COURT:


A I believed that 1.1r Ford thought that he could PW it,


but I question it very much \~hether he could take mon e;;


that he claimed to have, that is, the money I got from


Clarenc e S. Darro'w and'lJ8Y my fine -,vi th it, end I very much


doubt it nO\7.


belonging to you and that he would pay your fine, in open


court?


1,fR FORD: I obj ect to that as calling for a conclusion of


the -tJitness, incompetent, irrelevant and innnaterial, and I
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1 J\1XR HOGERS, I heard him state that; I also khow tmtmaking


2 statements do not pay a fine.


3 Q Don't you A Pardon me just a moment.


'4 Q GOal!.llead. A And if that fine v:as not paid it would


5 st3!1d as a judgment ~ainst me in th e Superior Court of


6 this county, ~nd I have worried about it, much to your


7


8


9


10


11


12


13 have not testified yet.


14


15


16 MR FOBD:


17


18


19


20


21


22


23


24


25


26
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1 Q This is the first time you have ever enlightened him


2 as to the law on the subj ect? A Yes sir.


3 Q. And you have never seen him and. g ave him your legal


4 opinion before that, that he couldn't do ""1.hat he said he


5 would do, in open court in order to pay your fine?


6 A Not one dollar, it hasn't cost him anything to get it,


7 nor you.


8 Q 'When did you r eacll th at opinion "rh En you said you


9 thought it was illegal to do that? A Right awaY.


10 Q As soon as it'f,as s aid? A Yes sir.


11 Q You didn't go up and tell him that and say "Ur Ford,


12 yon cannot do that; that is not lawful" 'when he ,'as talk-
\


13 ing to the judge; you didh't go up end tell JJIr Ford, or


14 the .rudge, that?


15 llR FORD: I obj ec t to t mt as irrelevant and immaterial,


16 argumentative, not cross-examination.


17 "THE COURT: Obj ec tion sustained.


18


19


20


21


22


23


24


25


26
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1 QYcu didn't protest again when you thought Ford was


2 deceiving the Court?


3 m. FORD. 1 object to that on the grourrl that there is


4 no,foundation laid showing that 1 was deceiving the court,


5 calls for a conclusion of the wi tness whe ther 1 Was


6 deceiving the court, it is not cross-examination, incom


7 petent, irrelevant and immaterial.


8 THE COUR T· Obj ec tion sus tained.


9 MR. ROGERS. He has already said so •


10 Q' Well, now, you say you have worried a good deal about


11 that judgment against yourself. Have you had any of your


12 property levied on? A, No, 1 hav'e not.


13 Q You have not any property? A No, sir.


14 Q Well, then, a judgment against you doesn't keep you awake


15 nights? A No, sir, only to this extent, 1 know if 1 ever


:16 get any they would ievy upon it.


! 17 Q IX> you expec t to get any shor tly? A 1 expect to.


18 Q Are you going into the work again, Mr. Franklin? A 1 am


19 working now.


20 Q For the district attorney, 1 assume, as usual? A. No"


21 sir, for you some of the time.


22 Q Not since this? A No, before.


23 Q" Have you worked for the district attorney before? A Whe


24 do you mean?


25 Q Any time? A When 7


26 Q Well, any time? A You say "before", before when?







1 Q Before now, we will say? A 1 never worked for him


2 in my I if e.


3 Q Didn't you say yeu were chief of the 'Bureau of Criminal


4 Investigation for five years? A fn the sheriff's office,


5 nett in the office of the district attorney_


6 Q you have inves tigated crimes and got evidence and produce


7 wi tness es in cour t jus t the same as Sam Brown does now,
.


8 didn't you?


9 MR. FREDERICKS Th~t is objected to as incompetent,
. I


10 irrelevant and immaterial, not cross-examination, as to the


11 duties of the sher iff.


12 THE COURT- Objection overruled.


13 A Not so effectively as Mr. Brown does.


14 Q That stands admi tted. But, as well as you might? You


15 did have that same pos i tion, didn t t you~ A 1 did not_


26 Q Then you did work in tte matter of prosecutions with


ney.


A Oh, yes,


A Captain' John D.


Fredericks.


names of wi tnesses and all that Bor t of thing?


....---"'---....


Q Didn't you have the position of looking up evidence in


all criminal cases of this county umi er sheriff White?
unier


A Under sheriff White, yes, but not/~ the district attor-


Q You reported to the district attorney, did you not, for


the prosecution of these cases, gave him evidence and the


Q Who was dis tr ict a tto rney then?


sUrely.


16
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1 Captain John D. Fredericks to sorre extent, although you


2 were deputy sheriff? A With hirr~ but not for him, M~


3 . Rogers.


4 Q You worked for the county, as a matter of fact, didn't


5 you, and were paid by the county? A 1 was paid by the


6s tate, as 1 understand the law.


7 Q When was that you were working in the matter of prosecu


8 tions alongside of Ccptain Fredericks, John D. Fredericks?


9 A Dur ing his firs t term 0


10 Q Well, that is a:out four years ago now? A No, no.


11 Q How long ago did you cease to do that? A I started, 1


12 think, the 7th day of January, 1903, if 1 remembet it cor


13 r ectly--


14 Q When did you stop-- A --as a deputy under sheriff


15 W. A. White, and 1 stopped three years and seven months and


16 fifteen days later.


17 Q Your duties as head of the Bureau of Criminal Investiga


18 tion of the County of Los Angeles, your duties were to in


19 ves:'tigat.e crimes and to get evidence, to serve subpoenaes


20 and to procure Witnesses, and that is wl:at you did, wasn't


21 it?


22 MR. FREDERICKS. That is objected 10 as it assumes something


23 not in evidence, and that is that part is assumed, that


24 this wi tness was the head of the Bureau of Criminal Inves-


25 tiga tion for the County of Los Angeles •


26 MR. ROGERS. He was, that is the record--he says so.
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1 I MR -, ~EDERICKS • That is not the record - He says he was


2 wor king as a deputy sher iff umer sheriff Whi te and in


3 charge of the criminal investiga.tions for Sh:eriff White,


4 reporting to Sheriff White, having absolutely no more to


5 do With the district attorney than any other deputy


6 sher iff employed by Sheriff Whi te _


7 1m _ ROGERS. 1 suppose you better take your testimony and


8 get onthe stand and let him be examined, otherwise 1 am


9 conducting the examination of the Witness now. Now, that


10 you have testified, 1 will tell you that 1 know better,


11 becaus e I was in the county her e try ing cases and Mr.


12 Franklin is the same as Sam Brown is today, al though he


13 was in the sheriff's office_


14 MR. FREDERICKS. Absolutely absurd. He w~s nothing of the


15 kind,. he was working for the sheriff.


16


17


18


19


20
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1 TIlli COURT: Gentlemen, I mnst admonish the jury again that


2 coun 801 on both sides when they und ertake to testify from


3 their places at the table go beyond their duties, ald. that


4 the jury will disregard any statements of facts purport-


5 ing to be facts or purportiIl:.~ to be testimony from counsel


6 on ei ther side. But, as to the que stion tha tis presented,


7 I think on my recollection of this \'lltness' testimony on


8 last Friday, I think the question is correct. Objection


9 overruled.


10 A YPat ,is the question?


11 THE COURT: Read it. (Question read.)


12 A yes sir.


13 MR HOGERS: Then, after you lad be.nn the head of the


14 Bureau of Criminal Investigations you became a deputy


15 United States Harshal, did you? A Yes sir.


16 Q And your duties there were in the detection of crimi-


17 nals, to rome EKtent? A Very little.


18 THE COURr: \lhat is the ansvler? A Very little.


19 UR ROGERS: They ".!.ere in the criminal part of his office,


In the part of the office devoted to criminal matters,


A The Uni ted States government


20


21


22


to some extent,1!Vere t~'lEW not? A


the Harshal's office?


Whose?


23 lias special<?gents tha1.t do detective work and looking up


24 crimes and criminals. I arrested a few men '."{hile I \"JaS


25 there, but it is mostly civil worl<:, Hr Rogers.


26 Q You m. d been in the employ of th e ci ty before
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1 into the sheriff's office, had you not? A Somet:i.me be-


2


3


4


5


6


7


8


9


10


11


12


13


14


15
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17


18
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22


23


24


25


26


fore, yes sir.


Q You had been a private detective at times, had you not?


A Wnen?


Q Oh, before now? A yes, I have been private detec tive


now fo~ about a year.


Q Well, now, when you ~ent out to the Bain house, you


went in an automobile? A yes sir.


Q What ld:nd of an a1lltomobilewas that? A I don't know.


Q Covered, taxicab, limousine, or "~hat? Or a plain, ordi


nary touring car? A It vras a covered machine, '7-passenger


machine.


Q. It is not one of these limousines,:, it just had a top


on it, didn't it? A Yes sir •.


Q That is right, isn't it? A Yes sir, correct.


Q When you got out there and inquired for :Mrs Bain, you


went to a neir::hbor's house, didn't you? A YeS sir.


Q And spoke to the neighbor, <fl1dl asked her about lll:rs


Bain? A Yes sir.


Q Did you know her at all? A Urs Bain?


Q This neighbor you spoke to? A Uo, I di dn' t.


Q Did you leave your name and card there? A No sir.


. Lat
Q; D~d you at any tim e 1 eave your name and card,,\allY tele-


phone on t there in the rain neighborhood? A no si r.


Q .Di d you tell thi s ]a dy what your name was when you


went out there? A I don,t think so.
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1 Q YJill you say vrhether you di d or not? A no sir, I


2 vron' t.


3 . Q 'What is your ree ollec tion oooutit? A I don't


4 think I did.


5 Q l{ow, v.hen you went out there cgain you-;ent in an auto-


6 mdlbile? A yes sir.


7 Q Wh3 re did you leave the automobile? A Pretty close


8 to the house.


9 Q


10 Q


11 Q


Didn't leave it any distam e a,vay and wdlk? A No sir.


Went right up to the house? A yes sir.


That is t rue of each visit you made out there? A yes


sir.


A Yes sir.


An open car? A The same machine.


Q When you ,vent out to Lockwood's you ~ent in an


I


"1 I
automob~ e1


When you ','rent out there, just going back for asecond --Q


12


13


14


15


16


17 when you went ont there to see that vroman, a mear neighbor


18 of Mrs Bain' s, you a sked for Mrs Bain, did you? Asked


19 if she knew "mere Urs Bain \vas? A I didn't go out to see


20 any nei@hbor of urs Bain's.


21 Q, 'l.Vhen you';'lent to sec urs Bain and-t:ent to see a near


22 neighbor to inquire about Jii:rs Bain? A I did what?


23 Q I am speaking abol1 t lilrs Farl ey, thatis the near


24 neighbor you',7ent to sec, the near neighbor of Hrs Bain's ,


25 didn't yon? A Right nex:t door, yes sir, the first house


26 east.
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Q. Thatis vrh at I am asking you a bout?


v.ent.


Q. How, you s aid you didn't telI her your n<:nne or leave


your telephone number? A I don't think so. I might


have left the telephone number, but I don't think I told


her my name. I mio;ht hwe done it.


Q, Then, Yrhen you vJent out to the Lock\i"IOOd place you ""lent


out in an open car, that is, a car vi th merely a top?


A YeS sir.


Q. \W1.en you "ent out to Captain \nite's how did you go?


A Automobile. Which time do you mean?


Q Either time? A In an automobile.


Q. The 'same one? A yes sir.


Q. Then, when you v~nt out to Lockwood's on each oc-


c asion you went in the same machine? A Yes sir. That is,


to the b est of my knowl~e. The same driver.


Q Take any people 'Hi th you? A When?


A On my occasion when you went out to Lockwood's?


A yes.


Q Took your yrife and danghter? A Wife and dau.:cshter


andKeene Fi tzpattick.







----1J9--s--


What is her name? A 1 don't know.


Well, now, when you went down to Los Angeles street and


Anybody else on any other occasion! A Yes, sir.


Who? A 1 don't know her name.


>p 1 Q


2 Q


3 -Q


4 Q


5 Q


Who was it? A A lady, a young lady.


6 Third, you knew the street, did you, and knew the place and


7 knew the surroundings and the si tuation there? A Yes, sir


8 Q You knew that this was all happening right on the street?


9 A Knew what was happening?


10 Q This bribery business was going on, happened right on


'" !
~es .A


A That is what 1 was trying to pUll off,


And you saw Campbell there and saw Home there?
"----~•.~ ,---_._.~--- ..>..-~->'- .. - "--..".-


',,-


Well, now, iiir. Franklin, will you tell the .jury 'which


11 the street?


12 yes.


13 Q


14 Q


15 it was, whether you was careless and was incompe ten t and


16 was lacking in judgment, was lacking in good sense aa to


17 take people out on bribery expeditions, leaving a trail


18 painted right down the middle of the street behind you on


26 That part of the question is not true.


19 every occasion, taking a woman out on a bribery expedi~


20 tion whose name you didn't even know, meeting on a prominent


21 street in the daytime when people are all around you or,


22 whether, as a rratter of fact, you were trying to get


23 caught under an arrangeITient? Which one of those is true?


24 A I~r. Rogers, 1 have not testified as yet tha t 1 took any


25 lady with me to Mr. Lockwood's on a bribery expedition.







c__ _ _ ---- ••_-----.


1 ~-=:~ou if th~~aB~nYtodY BIBe ever went:t~her:~~
2 With you to Lockw':'odts'? A Yes, sir, and 1 said a lady.


3 .Q And you said whose name you didn't know. A But 1


4 didn,tsay when 1 went out on a btibery expedition.


5 Q Did you ever go out to Lockwood's other than on a


6 bribery expedition? A 1 went out to get his decision on


7 the matter, yes, sir.


8 Q We wont quibble about that 0 Let us get back to the


9 other question. A 1 went to the corner of Third and Los


10 Angeles street there, Th;:iird and Mainand met Captain Whi te


11 and asked him to go to Third and Los Angeles street and


12 give to Mr. Lockwood the sum of tsoo and $3,500 he was to


13 keep himself until he got my order to pay it to ?M. Lock


14 wood. That is what 1 did.


15 Q Why don't you answer my question. A 1 don't know how


1 don't know what you mean16 to answer it any other way.


17 by a "trail".


18 Q 1 thought you had been in the business of -trailing.


26


19 What do you say about. that~ A Trailing and leaving a


20 trail is a different proposition. 1 eVidently left one.


21 THE COURT. Gentlemen of the jury, bear in mind the admoni


22 tions heretofore given you and do not talk about this case,


23 or let anyone talk to you. We wi 11 take a recess for


24 ten minutes.


25 (After recess.Jury returned to court room.)







for fur ther cross-examination by Mr. Roger s •


1~-
2 on the stand


B E R T H. F RAN K LIN,
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3


4 BY MIt • ROGERS. Q Mr. Frm klin, directing your attention to


5 the blackboard a moment--if 1 may have a piece of chalk--


6 now, 1 unders tood you to say the other day,. and 1 think


7 the record bears it out, that this $365 deposi t was a part


8 of the receipt of $500 from Mr. ~arrow? A Yes, sir. 1


9 would like to have my bank book while you are discussing


10 that.


11 Q Yes, sir. (Handing bank book to wi tness.) So that


12 would be $500 instead of $365? AYes, sir.


13 Q And this $500 here on October 28th, 1 will ask you to


14 I tell me how much money you received in September from M.r.


15 narrow, altogether? A In September '1


16 Q Yes, sir. A 1 will have to add it up.


17 Q 1 will add it for you then, wi th your permission.


18 A No, 1 wi 11 add it out of the bank book, thank you.


19 Q It is $2,000 isn't it? A 1 don't know.


20 Q $2,050, 1 am leaving out that $50 deposi t you are not


21 cer tain of.


The wi tne86 wi shes to total it hime elf •22


23


THE COURT'


Mit • ROGERS. All right, sir. A During September?


26 not a matter oall i ng for any exper t test in.ony •


24 Q BY MR. ROGERS· Yes, sir, 1 mean September into August.


25 MR. FORD. We think this natter is a matter of calculation
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1 MR • ROGERS. 1 am asking him to figure his total.


2 MR. FORD. That is true, you are asking him to figure hie


3 -total, we think it is immaterial and argumentative.


4 A $2500, 1 believe.


5 Q 1 a m not fig'lir ing in August, 1 mean September. A You


6 e ai d Augus t and S ep tember •
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1 Q That "'{QuId be $500 for August. $2000 for September.


2 leaving out of this calculation this $4000 you say you
•


3 . got from 1liTr Darrow? A Which I got from Mr Darrow.


October?


Q Which you say you got from l,rr Darrow? A yes sir.


that question. for this reason, Igot a message that 'Tas


I don't kntTvl


to meet him at the Alexandria


supposed to have come from Mr Darrow


whether he did or not


on impo nan t busin eSSe


Q Vho gave you too t message? A I think my oldest


daughter, F..azel. but I an not sure. I got it '![hen I arriv


Ed at home.


Q In the evening? A Yes sir.


Q About 'citat trlrrne? A At about 5:30, I should SlY,


in that neigl1'bomood.


of november. did you not? A It was the 25th of November.


Q 25th of November? A yes sir.


Q. And did you go there by being sent for, or' did you go


looking for ],rr Darrow? A That is hard for me to cnswer


Q How muc h else did you -rec eive during the month 0 f


October? Whs it precisely $2000? A During the lJonth of


Q Yes sir,,iust the same as i t'''as in September? A Ap


parently so, yes sir; I think that i 's correct. -----


Q Now, I will call yourattention to the matter of your


going do"vVl1 to the Alexandria. You testified that you went


to the Alexandria on one occasion; you say it ",as the 25th
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1 Q Y.'hat time 'l:VClS it vnen you'rrent to the Alexandria? A Oh"


2 perhaps 6 or 6 :30, in that neighl)orhood.


3 Q You say you went to the Grill Room? A Yes sir, I call


4 it the Grill ROom. I am not sjlre v,nether it is the Grill


5 room or not, the dining room, ?t least.


6 Q You said so th e other day? A Yes sir, and I say so


7 Q Why is it youvrere certain the other day and a::mm un-


8 certain' now vhether i tves the grill room? A That is vihat


9 the young man told me in th e corridor of the hotel, 1fr


10 larroy; ves in the grill room. No','!!, vhether tha t was the


11 g rill room or not, I don't know.


12 Q Th e other day you t esti fi ed co.s follows, dci'.d you no t --


13 this is pege 471 -- ItI met ]:Ir Darro~y at what is knO'1'ID, I


14 think, as th e g till room, at th e Hot el Alexandria, :.::t


15 the corner of Fifth and Spring in this ci ty, in company


16 \~d. th Jl'1r Line oln Steffins. 1ffr Darrow asked J'1e to si t dovm,


17 and introduced me to ur Steffins." lTow, isn't it a


18 fact, since you v,ere on the stand you have been told that


19 'which you think the grill room -- that th e grill room-a-as


20 closed? AlTo si 1', I have not.


21 Q On th e 25th day of liovember? A I have no t spoken


22 a vford to a person in l' egard to this case sine e I vas


23 upon thestand and under examination by you, l~r Rogers, in


24 any \7ay, shape or form.


25 Q You are a lit tIe doubtful about it now? A I have


26 any doubt or aI1\Y'thing else about it. I',',as instructed
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Q On ffiything you mi~ht perchance go dova1 and discover?


A I have not been dovm to eli sc over it. I di dn' t know


of my oym kno'!!l edg e, ymet her that is the g rill room 0 r no t.


Q. Well, thEn, YOUYfent to some room there? A I went to a


room where Mr Dafrow and lir Steffins were dining.


Q Di d anyone show you th e plac e ';;here they v.ere dining?


A They did not.


Q You found it yourself? A No sir.


Q How did you go there? A They toll me hewas in the din


ing 1'0 am on the same flo 0 r in th at di rec tion, end I v:en t


over there and saw lir Darrow and lir Steffins seated on the


west end, on a table on the--.'est side of the large dining


room or grill room, vhichever it may be.


Q A small table orlerg e table? A Small tabl e.


Q Anyone present but HI' Ste!fems? A Mr Darrow.


Q I mean -- I a m speaking, besides lir Darrow and your-
. I


S elf. HI' Steffins you had. net before? A Yes sir, once.


Q You know he "tas' Edi tor of licClure's Magazine, do you,


and assist2nt editor of the American l[agazine, 8-nd is an


author of distinction and celebrity.


that ViaS the grill room by the young "'::an in th e ho tel; I


don't know vhetrer it was or not.


.Q The grill roomv;as closed at that time, supposing I


state that to you, d.o you char.ge your testimony that you


S?w him in th e g rill room? A Not on anything you said,


no sir.
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1 ]!R WEDEHICKS: That is obj e:ted to on the ground it is


2 incompetent, irrelevant and immater~al; calling for a con


3 . ciiusion of the -vri tness, 'lJ\hat he kneYl about him, it doesn't


4 prove he '.:Jas t ta t •


5 TEE COURT: Obj oc tion overruled.
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I1 know he is supposed


I1 never have read any


IPl!-::' t know anything elee, only


2 to be a literary man of some kind.


3 of his writings, 1 never had time.


4 Q And thereupon Mr. Darrow, when you came up to the table,


5 asked you to sit down and dine with them? A He did,


6 yes, si r •


7 Q You told him you had had your dinner? A 1 did; yes, sir.


8 Q He asked you if you would have a drink or something.
9 else? A He did.


12 young man, the wai ter, whoever he may be, was getting the


13 dr ink Mr. Dar.row pulled from his pocket a paper, opening the


14 paper and pointed to two names and said, "That looks better II


15 and 1 answered him, "Yes, that looks better. n The bes t of


16 my recollection is that is the exact words that were uttered


17 Q What names do you say he pointed to? A George N. Lock


18 wood and A. K~' Kruger. 1 think the ini tials are --A~ K'


19 Q You have known Mr. Kruger for a great many years? A ~ui te


10 Q


11 Q


And you thereupon sat down and took one? A 1 did,.
I-


NoW, the conversation was What, there? A While the


20 a number,. yes, sir.


21 Q You knew he had been prosecuted by the district attorney


22 for running a blind pig? A Not at that time,. no, sir.


23 Q Dontt you think you were well aware of the fact that he


24 had been on the black book of the district attorneyts


25 office as a blind pigger for a long time?


26 MR. FREDERICKS. We object to that as incompetent,







1 Iand immaterial. ~--_._-~--_._-----------~._--


2 THE COURT. Objection overruled.


3 .& 1 had no 'Way of knowing tha t.
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4 Q -Well, you knew he was not to be believed when hia inter-


5 @ts were involved?


BY MR. ROGERS. Q Don 1 t you know, aa a matter of fac t, if


you had investigated the matter at all that the district


tempting to impeach a prospective witness in a manner not


provided for by law, not croas-examination, incompetent,


irr elevan t and immaterial.


MR. FREDERICKS.6


7


8


9


10


11


12


THE COUR T.


That ia objected to onthe ground it is at-


ebjection sustainedo


13 at torney woul d never have kept him on the jury uf1.,der any


14 ciroumatancea?


15 A Not at that time, 1 didn 1t think ar.ything about i to. 1,


would or not, and 1 so informe d Mr. Darr ow.


latefi, after Mr. Kruger had told me th:lt Mr. Frederioks had


had him arrested and fined him $300 for running a blind pig,


and 1 thought it waa a serious question as to whether he


After you knew? A 1 did not. That waa the last oon.----


16
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18


19


20


21


Q


Q


Well, after that you went back to him? A After when?


22 veraation 1 had With~


23 Q You say you had but one conversation with Mr. Kruger?


24 A 1 don1t say that; 1 had two conversations wi th Mr. Kruger


at the last conversation he told me Captain Fredericka ha


had him arrested or his office, fined him $300 for runr.in


25


26
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A--Yes, sir. Q--W'b.enbetween youree If and :'1r. Kruger?


a blind pig.


Q was that before or after you say you made him the offer


to bribe hi~ that he told you that? A If 1 remember cor


rectly, and 1 think 1 do, it was afterwards.


Q After Mr. Kruger had told you that you made an offer to


bribe him? A No, sir, 1 didn't say that. 1 said after 1


had made the offer to bribe him Mrw Kruger told me that


Captain Fredericks had had him arrested. That is the best


of my recollection and 1 think it is correct.


Q Now', isn't this the way you told it on direct examina-


tion, page 553: "A--After passing the time of day, 1


asked ;,lr. Kruger how long he had lived at his present


residence. 1 have forgotten the length of time ha told


me. 1 asked him how he was getting along and what he


was doing. He told me that he was raising a few chickens


and doing far ming on a small scale. 1 asked him if he


would like to be placed in a position whereby he could


better his finamcial condition, and he said he certainly


would. 1 asked him if at some future date 1 should wish


to talk wi th him in regard to his services upon a certain


jury, if he would allow me to do so, and he said that he


would. That is about all of the conversation. ~told


him that at a later date 1 might call upon him and to keep


What had been said between us a secret. Q--Did you at


any time thereafter report to ~IT. Darrow what had passed
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1 and where? A--On Monday morning, to the bes t of my


2 recollection. Q--What Monday morning? A--November


second visit to Mr. Kruger report your first visit to Mr.


3


4


26th--27 th • Q--Did you at any time prior to your


5 narrow? A--Yes, sir. Q.--When and where? A--At hie


A--Well, it was immediately following


6


7


office, but 1 don,t recollect the time·


near as you can •


Q--Fix it as


8 the day that 1 vis i ted there, whenever that was, within


9 a day or two. Q--Who else was present? A--l don't


Mr.


A--l told :Ar.Q--State what w::"s said?


12 as 1 have related
i


10 rene mber •


11 Darrow that 1 had visited him, repeated the conversation


13 narrow asked me his disposi tion and what 1 knew


14 him, and 1 told him that 1 questioned very much if the


15 district attorney would keep him if-he was called upon,


16 and told him that the detectivee--but Hr. Kruger had told


17 mB that the detectives from the district attorney's


18 office had arrested him for running a blind pig, and Mr.


19 Fredericks would probably challenge him on that account~


20


21


22


23


24


25


26







705


1 "Q--Now, what if anything did Mr. narrow say in reply?


2 A--l don't remember his reply. Q--Now, coming down to


3 your second viai t to Mr. Kruger) when was that? A--On the


4 night of November 28th- Q--What day; A--On the night of


5 the 25tp day of November. Q--Then you say it was not that


6 morning but it was Sunday morning? Then you fixed that


7 date) that was Sunday, the 25th day of November) 1911?


8 A--Yes) sir. Q At the Palms in 1Jos Angeles County?


9 A--Near the Palms, yes, sir. Q--What was sai d and done


10 between you and Mr. Kruger at that time?"
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1 A -- I to'hd Ur Kru~ er that I had returned to take up the


2 matter vvi th him t hat I had spoken to him about upon the


3 . previous oc casion and asked him if he wouldacc ept $500 in
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1 I ~o i:1 A No sir, I hadn't thought about it since.:-_


2 Q You thought it most unreasonable tmt after you had


3 told 1fLr Darrow that a man coul d not be reli ed on end th e


4 District Attorney was going to challenge him anyhow, that


5 . he bad been arrested for running a blind-pig, you thought


6 it was most unreasonable that Darrow would tell you to go


7 and give him $500 incash just to come up there and >~t--'~"~"
~".....


8 challenged? A That part never entered my mind. It vas


9 simply -- I thoug;ht after you had read it that I had made


10 a mistake in my former testimony.


11 Q, You call that a mistake, do you? A Yes sir.


12 Q


13 sir.


14


Isn't it a fact you tried to run out from under? A No


Well, then, '-'hat occurred to you after you SeW how plain


15 i t"'as where Iv,as going?


16 lJrR FORD: Obj ect upon the ground that it is argumentative


17 and been answered.


18 THE COURT: Objection sustained.


19 JlR RmtEHS: You thought it was most unreasonable, nobody


20 would believe you, t.rot Mr Darrovr told you to go down there


21 and give ~ $500 incash to a man you had already said "\vas


22 going to be challel1~ed by the District Attorney because he


23 had been convicted of a crime himself?


24 HR FREDRRICKS: It has a lready been asked and answered. It


25 is objectional-,le on that ground.


26 THE COURT: I think it is.







708


1 HR "EOGERS: I don't think it has been answered in tta t


2 form or any-thing like it. I have partially gotten to it.


3 THE eOUID': If there is any serious d.oubt about it, answer


4 the question.


5 A Read th e question. (Question read by the reporter.)


6 Well, I think everybody believes trot I\vent there toseeUr


7 Kruger; that I did offer him $500 and that Mr Darrow gave it


8 to me.


9 Q, Don't you t.hink youare flattering yourself some?


10 A Perhaps.


11 Q, VIell, that is your leason for changing your testimony,


12 is it? A I taven't chC'J.1ged it particularly. I just say


13 that I think I was mistaken.


14 Q, Oh, is that all? A Yes sir, 8S to the time of that


15 conversation.


16 well, now, Cb you think that it is reasonable tmt ],{r


17 Darrow woul d in the presenc e of lIr Lincoln Steffins start


18 thecomersation leading to thebribing of two jnrors?
-


19 A VlhY, I am not testifying to 'rhat I think is reasonble or


20 unreasonable; that is what took place.


21 In the presenc e 0 f l[r Steffins? A yes sir, Lincoln


22 Steffins--


23 Q, Kr Darrow sta rted the conversation leading to the brib-


24 ing of Lockwood ~nd Kruger?


25 l!R FP.EDERICKS: That is objected to as assuming


26 in evidenc e. He has not testified that







1 I sation leading


2 he took a roll
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to the bribing of anybody. He said too t


of paper out of his pOCket, rod he pointed to


3 . two names, and he mid., "Tha t looks better. tt The tis en-


4 tirely a different thing from starting in on th e bribing of


5 two jurors in the presence of a third party.
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1 MR. FORD. Whe ther the 'tV i tness thinks that is reasonable or


2 unreasonable is a conclusion.


3 MR. APPEL· 1 submit the witness here said he didn't think


4 what it 'Nas all about. He said that is what he di d,. and


he struck your Honor 1 s bench there in order to emphasize


bench, and inthe face of that counsel says he didn'tsay


that.


MR. FREDERICKS. Oh, no.


MR. APPEL· That is just exactly What you said. The wi tness


said he was not indicating whether it is reasonable or uu.


reasonable and said that is What happened and that was in


answer to the question that Mr. Darrow had started the con-


5


6


7


8


9·


10


11


12


13


the fact. He says that is what happened and struck the


14 versation leading up to the bribing of t,"lO jurors.


15 m. FREDERICKS. We are perfectly Willing to leave it to


16 the jury as to what the Witness meant by "That is what


17 happened."


18 MR • APPEL. And that is the continual conduct on the part


19 of the dis tr ic t attorney.


20 MR • FREDERICKS. Vie learned it from the defense.


21 MR • APPEL. 1 never ~raveled in your company and 1 hope to


22


23


24


God 1 ne ver will.


MR. FORD If the Court please 1 just desire--


THE COURT. 1 would like to have t~e question read before


25 1 l:ear any fur ther argument.


26 MR. FORD· 1 desire to put in the legal objection.
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1 MR • ROGERS. 1 will reframe it to. save time.


JO-_ 0-


2 Q You left the presence of Mr. Ste{fens and Mr. Darrow and


3 .went straight down to Kruger's,didntt you? A No, sir.


4 Q How long after you left him did you go down to Kruger?


5 A Star ted for there" you mean? A 1 left for there about


6 'a quarter past eight from the office.


7 Q You went from the Alexandria to the office down to see


8 Kruger? A To my office" yes, sir.


9 Q Well, that is very shortly after you had this conversa-


10 tion wi th Mr. Darrow and Mr. Steffins?


11 Q Not more than an hour? A 1 think it was, yes, sir.


12 Q What time did you go to the Alexandria? A 1 think 1


13 got there about 6" 6:30--6:30 perhaps.


Well, how long? A Perhaps thirty minutes.


14


15


Q


Q


How long did youstay? A Very few minut es 0


1 don't


A After eight.
-Q pow long after 8? A Oh, 1 don,t remember 0


Q Well, tell us as best you can • A Quarter or half past;


16 think so. 1 think itwas not over fifteen minutes.


17 Q Vfuat time did you say you started to go down to Kruger's?


18


19


20


21 perhaps.


22 Q How long after you left the Alexandria in the presence


23 of- !,:r. Darrow and Mr. Steffina was it you went out to see


24 ~oc kwood? A HOV'1 long after?


26 answer it Without any suggestion, just a moment.


25 Q Yes. The ne xt day, was it, or the same night? A 1 will


16,-17







~ent to see Kruger and to see Lockwood at t.he suggestion


and at the ina tance of ),1r. Darrow to br ibe them? A yes,


1


2


3


4


hours.


Q You didn 1 t notice, did you--I withdraw that- And you


5 sir.


6 Q You didn't know, did you, that on that night, the 25th


7


8


9


day of November, Mr. Darrow and [,1r. Steffins already had


made an agreement for the McNamaras to plead guilty?
_, ~u~ ..........~ ... .-."".....~~~.,."-.".-··c_,, .•.


MR. FREDERICKS. That is obj ec ted to--


10 MR. ROGERS. And no more jurors to be needed.


11
I


MR • FREDERICKS. That is 0 bj ec ted to upoij the ground assum-


12 ing a fact whych is not in evidence and which is not a


13 f act and is not a fact in any way, shape or form and there


14 fore unfair to this wi tness 0


15 MR. ROGERS. 1 t is asking him for his knowledge.


16 MR. APPEL. We except to the conduct of the district a1r1ior-


17 ney.


18 THE COURT. Read the question.


19 MR. APPEL. Making a statement of fact here for the purpose


20 of prejudicing the jury against the defendant and it is


21 not under oath and it is a rna ttar to be decided by the jury.


22 MR. FREDERICKS. Nei ther is counsel under oath.


23 MR" APPEL. We asked the ques tion •


24 MR. F?EDERICKS. Yes.


25 MR. Appel.


26


We didn't state--


MR • FREDERICKS. We make the obj ection •
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1 MR. APPEL. 1 did--


2 THE COURT· Gentlemen, whenever you get through With_this


3 ¢l. iscussion 1 am going to have the reporter read the quea


4 tion.


5 MR. APPEL. 1 am addressing the Court.


6 THE COURT. },Tow, you must address the Court, Mr. Appel, when


7 you have anything to say in this cour t room.


8 MR. APPEL. 1 did address the court and the gentleman inter


9 rupted and yOTZ Honor ought to protect ,us, protect the counsel


10 of defendant against them doing all these things and we
I


11 i cannot answer them, your Honor. 1 am willing to abide by


12 any rule that works both ways, but your Honor--


13 THE COUR T• If you are addressing the Court, Mr. Appel, what


14 was the subject of your remark, 1 did not hear it.


15 MR. APPEL. 1 was tak ing exception to the conduct of the


16 district attorney in making statements of fact and not


17 objections and that was what 1 was doing.


18 THE COURT. All right.


19 ' MR. APPEL. But counsel on the other side addressed me and


20 1 simply answered him" that is all.


21 THE COURT. Now, Il.r. 'Reporter, read the question. (Last


22 question read by the reporter. )


23 THE COURT. Objection sustained.


24 MR. ROGERS. Q Did you know that--l withdraw that. Did


26 Darrow already had agreed that he would have the McNamara


I


25 you know before that time, before the night of the 25th, Mr.







1 plead gUil ty and that his agreement had been accepted?


2 A No, sir, 1 didn't have any such knowledge.
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1


2


Q


draVffi, d.idn't you? A Thnv.ere given to me generally l:y


3 . Ur Darrow.


4 Q Anybody el se ever g ive you ~ny? A Ju <g e Bordv!ell


5 gave me the first one.


was not.


mi.sht perhaps remenb er.


toot night.


Don.t you lmow vJhere you'.'Jeere at ~.ll? A Not now; I


1'111e re v.ere you on th e 25 th? A I don, t lmow, acc ept


Vfuo did? A Mr Scott gave me one list.


Well, outside of ur Scott and JUdge Bordwell. who gave


Outside of JUdge B-ordwell, Ur Darrow gave them to yoU?


lTo sir.


the morning, along about 9 o'clock that day? A No sir, It


Q You got them as soon as you could. Youwere around


Well, don,t you lmow that venire VJaS drawn early in


tovm that day. the 25th, v!ere you not? A I don't rem-


Q


Q


Q


Q


Q


A


you the lists? A I think Ur Davis gave me one.


Q And you usually got those lists as soon as they v.ere


drawn, didn't you, or endeavored to? A As soon as they


could get then to me generally.
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Q. When VIas it dravm? A In theafternoon.


Q Hov! do you blow? A Ur Darro'V'i tali me.


Q Mr Darrow told you? A ~cs sir, that night.
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remember.


been dravrn? AYes.


A That is a


If it is material,


Didn't you watch the progress of those drawings?


Then you movl vhat it mEans? A Yes sir. I don't


Didn't you, as a matter of fact, vetch thecJ.ravring?


Vrhenever I could, unless I was oth erwi se enga~edt


'Well, sir, did it occur to you as a singular thing


It will be material, so be kind enough to tell us.


I don't remember at this time-l


Now, studiously endeavor to refresh your recollection


Q


Q


Q


That is all I remember at this time.


Q Were you othervrise engag ed this day? A I don't remember


'what Iwas doing that day until 5 :30 o'clock I arrived home.


That night he tol d you i t",as in theaftel"noon it had


V~sn't that your business? A No sir.


levant and immaterial, andassuming a fact not in evidence,


that ur Harriym.aI1 gave ur Darrow $4000 in (',ash. That is not


Q


A


in evidence, and therefore beil'l..g, and is assu.lIling that.


I "viII try to remember it to theb est of my ~.bility.


A


TEE COURl': Obj ection sustained.


UR 1l0GEES: Did it <lrCur to you, as .a siI'l..gular thing that


that llr Harriman vloul d come end give you or give Ur Darrow


$4000 that morning cash?


UR FREDERICKS: That is obj ected to 'as incompetent, i rre-


and rehabili t.ate your memory and tell us.


good word. I have heard it before.


.Q


19
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·1 Ur F..arriman brought the cl.1rreney up there that morning?


2 UR PREDEillCIm : That is objected to on the scme ,.;;round,


3 assuming c, fac t no t in e.ri dene e.


4 TEE COU:i.T : Obj ec tion sustain 00.


5 MR HOGERS: Exception. Did it occur to you as a singul(;,!'


6 thing tha t Ur Darrow when you told him that you 1":a d to have


7 it, one hour after another, didn't get it untillfr Harriman


8 Came up there that morning? A No. If you wm t to know


9, what my thom;hts v.ere, I will tell you.


Q. Answer my question: did it oocur to you as a singular


thing tha t Mr Earrirr.an had his overcoat on his left arm?


12 A No, it .is a fact that he did, though.


13 Q. How do you come to J:Bcollrot that it could not possibly


14 have been his right arm over which his overcoat was being


15 carried? A I will never forget that occurrence that


16 day.


17


18


19


A


You remember distinctly that it ,vas over his right ann?


No sir, it was over hi s :I.e ft arm.


You !'emember distinctly it':,as Oler his left arm.


20 You don' t know vthy i tV7BS th ere? A Carrying it, I pre-


21


22


sume.


You don't know ~hy he~as carrying it there on his left


23 a'I'm, particul~rly? Was it for any purpose? A I don't


24 knoyr. You 'will have to ask him about that; I don, t knovr.


'He 'Jrill. Your idea in sayinCS that'cas to give:the juQ


26 the idea that I!!r F..arriman-:.as conceali:ng something


I


25
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1


Oh, no such thought ever enteredA


-r-
1 under t:mt overcoat.


2 my mind.


3 Q, never entered your head? A No.


4 Q, That the overcoat being over his left arm doubtless


5 conc ealed th e roll of bills? A It woul d not have been


6 necessary. He coul d have put it in his vest pocket.


7 When Mr Harriman c arne in he came in response to a tele-


8 phone or3fter being telephoned to, did he? A I don't knOVI


9 any thing about it.


10 MRFREDERICKS: Objected to as assuming a fact not in evi-
I


11' denc e.


12 MR ROGERS: He testified to it.


13 :URFREDERICKS: No, he never testified that anybody t €lIe-


14 phon ed tour Harriman • He said What 1,fr Darrow said, He


15 "fIlaS telephoning about and whom he \vas telephoning to. He


16 never testified that anyone eil:er telephoned to :Mr P~rriman.


. 17 THE COURT: OVerruled•


18 (Last question read by the reporter.)


19 :MR ROGERS: Didn't you hear 1fr Darrow try to telephone to


20 1fr Harriman? A I heard ur Darrow c all a number.


21 Say vJho i t·'.as? A After he hung up the phone he said-


22 you are spea1d.ng nowabout the mornin,g 0 f the 28th?


23


24


25


26


Q; Why, you certainly know that? A I want you to sc~.


Q, I am. A Thank you.


Q GO ahead on all fours, and 1 et' s see. A He


hung up the phone, and he said "job will be here







I
1 ten minutes. It In about five minutes he came.


2 Q Go ahead.


3 1TR FREDERICKS: We submit the qnestion was answered.


4 HR HOGEHS: Read the answer. (Last answer Tead by the


5 reporte~.)


6 Q Returning for a moment, you se.y]Ir Darrow told you


7 that thedravling of that jury of the 25th occurred on the


8 afternoon? A Yes sir, and that the clerk of the court hEd


9 sent it to him or brought it to him, I have forgotten


10 which.


11 Do you know how Mr Darrow happened to tell you th at


12 they drew that on th e a fte,moon lBf a holiday, when they


13 c ouldn ' t dra"vY ita t all? A I don' t know anything ebout


14 that. I know that is 'Hhat he said.


15 Q If you had known that that~as SaturdaY, and that they


16 couldn't have dra\'m it in thec.fternoon, you Y!ould not have


17 said ur Darrow tol d you'? A I knew i t"'as Saturd~, and I


18


19 I


20 i


21


22 I
23


thou,,'jht about itat the time, and how they coulddravi a jury


after 12 o'clock, but that was Mr Darrow's statement to me.


Q You thought about that Yihen Ivas asking you'? A no sir


I thong ht about i tat the time.


Q You remember now that you thought then? A Oh, yes.


Q That it ",as strange that they Y.oulddraw it on Saturday


24 afternoon'? A Yes sir.


26 Ina terial.


I
i


Did you say anything about it? A Ho sir; it yes not25







1 'Was not material? A The business v.e had in hand.
720 I


2 Q You ha'ttebeen up to the District Attorneyl s offic e end


3 moVl enough vhat that means "material", donI t you; that


4 that jury was drawn during the forenoon, and had to be, be-


5 cause the day vas Saturday? A I don It kno'll anything


6 about it, but I should s~ yes, that it must have been


7 dra\\n rJ€fore noon, that being a hlblidcy, but I am telling


8 you the statement that Mr Darrow mme to me.


9


10 I
11\


12


13


114


Do you knOV! vlhy 1fr Darrow' vmuld say sue h a fooL.


thing to you, now, toot the jurywas dravVll on theafternoon,


and tell you that v,h en it was dravVll in th e morning ald


coul d not have been dravm in theafternoon?


MR l!'P.EDERICKS: we obj ec t to coun sel assmning too t this vas


a fool thing, vron the record shovrs 'lInen that jury '1as


15 dravm. Hi s statements would -- there v,1.11 be time enough


16 to dete:'I!line when it\1as dra\'m. The question before the


17 court now is what ur Darrow said.


18 TEE CDURT: Objection sustained.


19 UR HOGERS: No....', "'lhen fIr Earrimancame in that morning,


20 did he speak to you besides, "How do you do"? A How do


21 you d~; goodmoming, Mr Franlclin", words to that effect.


22 Spoke to me and Hr Darrow.


23


24


25


Q Stepped into the adj oinin(l' room? A Yes sir.c.>


Q, W~t room 'was this of that suite of rooms up there?


A Which one do you mean, the one \....e were in or the one


26 theystepped into?


I
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l1r Darrow did.


10 or 15 seconds.


I was there.


A 'West side •


A ur F.arriman didn't come out of


Went out the door? A You are speaking now


Of Mr F..arriman.


Came right out ~ain? A Yes sir.


He was gone hoW long in this adj oinin,q room? A About


The .....lest side of the hall in the corner room in th e


Which side of the hall was it lim?


Q


Q


Q.


Q,


v',Bst co mer of th e H:i.ggins BUilding.


Hr Darrow did, and Hr F.arriman did not? A Not whil e


just before Hr Dar:row and Hr Earriman went into that ad-


that room to my ldlowledr;e. I didn't see him come out.


lTow, Ylhat was the subj ec t of discussion between you


the office of his stenographer.


Tne one you v.rere in? A I don't know the number. It


about all the time.


MRJffiEDElUCIill: Whic h is it, Ur F.arriman or !vir Darrow?


HR ROGERS: 'Ur Harriman, that is \"nO I have been talking


P.:ig.~ins bUilding? A I think it vras the room in the south-


'consultation room, Ylhicfh is innnediately upon the north


of ur Darrow's private a ffic e, a:ld tetween his a ffic e and


Q On v,hat floor? A lUnth.
.


Q. Ifr Harrimanwent straight there in th ez,dj oinin,<s room?


A He came in and turned to the right and~nt into the


was ur Darrow's private office, ~pposed to be.


. Q,


Q.


1


2


3


4


5


6,


7


8


9


10 I
I


11'
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1


1 joining room? A Discussion on that particule.r visit at


2 that particul~r time?


3 Q Of course? A ',Vas ~.s --


4 Q I said just before they ',vent into that room? A We


5 didn't have aI:\V just before, if you me~.n innnecfutely be-


6 fore.


7 Q, By that, I mean, what was th e talk between you closest


8 to it, then? A lIJob ':vill be here in about tenminutes,tt


9 v,e.s the la st thin~ that I remember now'.


10 I Q, How long was thatc.fter anything el se had been reid be-
I


11 tvleen you? V'8S it a kind of continuous conversation clong


12 there? A Very few minutes.


13 Q, What was that conversation. ,A In regard to the money.


14 Q Well, ":lhat was it?


15


16


17


18


19


20


21


22


23
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25


26
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1


Yes,


1 mean a quarterA


What did he aayover the 'phone? A 1 don,t know.


Had you asked Ur. Darrow for that money before? A


2


3


4


5


6


7


8


9


A I told him that it would be necessary to have the


money at once if possible; that 1 had made an engagement


to meet Captain C E White at the corner of Third and Main:


that he was to be there a quarter of twelve. He said,


"All right, 1 will ring up--"


Q You don't mean a quarter of l2?


of nine, pardon me.


Q Go ahead. A And he then took down the 'phone and


rang up and said, "Job will be here in a few minutes-


10 I ten minutes."
I


11' Q


12 Q


:s 1


s ir •


take a running· star t.


Q ~:h~n and where? AOn Monday the day previous.


-Q Wh5.t did you tell him then? A 1 told Mr. Darrow --1


want to get these dates straigh.,t in my mind--Sunday, 1 went


to Mr. LockwQod--Monday morning 1 saw :'ir. narrow and told


him that 1 had Jriade arrangemen ta for Cap tain-- for Mr.


!,ockvF'od to corre to Los· Angeles; that he would 'phone to


me at about half past four o'clock, four or half past, and


told him all the arra~gements made.


Q Why did you have to take a running start at it that


way? Couldn't answer the question?


MR. FREDERICKS' Obj ect upon· the ground it assurr.es a


fact which is not in evidence: That the witness had25


26


I


13


14


15


16


17


18


19


20


·21


22


23







Q Who did he telephone to? A 1 don't know.


Q Was the telephone on his desk? A When he was 'phoning?


Q Yes. A 1 don't know.


Q Wher e was the telephone? A 1 don 1 t know; in hi-aj room.


1 THE COURT- Objection sustained.


2 MR _ ROGERS. How many times did you ask 'Mr. T'arrow for that


3 .money?


4 A Four times, 1 think_


5 Q Four times in all, beginning when? A Monday morning,


6 Monday noon, Monday night and Tuesday morning, to the best


7 of my recollection.


8 Q What did he say to you Monday morning when you asked


9 him for it? A Said he would try to get it for me and


10 give it to me between 12 and 2_


11 'Q When you went to him at noon what did he say? A He


. 12 said he didn't have it.


13 Q ~~en you went to him at night what did he tell you?


14 A Said he would try to get it. Rang up to Bee if the


15 safety department was open and said it was not. Said he


16 would see me next morning.
\17 Q What did he say over the telephone at that time? A 1


,18 doni t know.


19 I


20


21


22


23 Q' 'Tas it up against the wall or 'Nas ita telephone that is


25 Q Where was it, how close to you? A Oh, 1 should"say


24 handy on the des k?


26 five feet.',,


I,


A Table 'phone.


"
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No, 1 coUd•
Aabout the number that he called?


1 Q Did he have to get up to 'go and telephone? A No, sir.


2 Q Then when you said you didn't know where the telephone


3 .was you don't qUite mean that, do you?


4 MR • FRENERICKS. (Obj ect to that as assuming a fac t not in


5 evidence. The witness has not said he did not know where


6 t he telephone Was.


7 THE COURT. Objection overruled.


8 (Last question read by the reporter.)


9 A 1 didn't say that. You asked me if the telephone was


10 I on the table. 1 said 1 didn't know. He might have had


11 it in his hand.


12 MR • ROGERS. Q You are endeavoring to say whether it was


13 in his hand or on the table? A Yes, sir.


14 Q What 1 meant, was it in the corner of the room;


15 '.was it onthe wall or on the table? What 1 am trying to fin


16 out is his recollection in reference to the location of


17 that table. A 1 can't read your mind. The 'phone was


18 a table 'phone, the Sunset and Home 'phones were both upon


19 his table. At that particular second it may have been


20 off of the table, 1 don't know.


21 Q Which 'phone did he use? A 1 don't know.


22 Q ~an you tell me anyone that 1 can find out who the


23 man was you claim he telephoned to? A No, 1 can't. 1


24 wish 1 could. 1 would try to help you.


25 Q Can you tell me anything about wha t he


26
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1 have my opinion but 1 don't wen t to give that.


2 Q 1 ar!' asking you for your recollection? A 1 don 't


3 know.


4 Q Then the next morning you *£;lnt there and asked for the


5 money and What did he tell you? A Told me he didn't have


6 it. He said that he would try to get Job cnthe !ph6ne and


7 took down the tphone and rung up and s aid Job woul d be


8 there:h about ten minutes.


9 Q Had he told you just before that he didn't have the


10 money or shor tl y before th at? A 1 think so. That is


11 what 1 went there after and 1 didn't get it.


12 Q So you are tryi rg to give the idea, then, aren't you,


13 he go t the money from Mr. Harr imanl


14 MR • FREDERICKS· That is objected to upon the ground that


15


16


it is asking the Witness for a conclusion as to the effect


~ftestimony and is not cross-examination and is a matter


17 for the jury to determine upon the fact that the Witness


18


19


20


21


has testified to.


MR • FORD. Calls for a conclus ion from the wi tness whe ther


he got it from parr iman or not. He simPlly testified as


to What the defendant said


22 THE COUR T. Obj ection sustained.


23 MR • APPEL. E1Cception.


24 MR. ROGERS. Q, Did you tell him that it was necessary


25 to act quickly that morning~ A Yes, air. 1 don't know


26 that 1 usee those exact words but I told him that :,~r.


I,
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1 White would be at the corner of Third and Main street at


2 a quar ter of nine to r ec eive the money to giVB to Mr. Lock-


3 wood.


4 Q Have you any means of the times that morning as to


5 ',whether you were on time or not? A 1 was ontime. Mr.


6 Darr ow was not.


7 Q What time were you there? A 1 arrived there at about


8 25 minutes, 1 think, of 9 o'clock.


9 Q And will you tell us about how long it was before Mr.


the elevator did you see anyone that you remember?


Q Yes, sir. A Oh, 1 should say 12 minutes perhaps.


Q When you went down the hall to the elevator--down


10 I
11 i


12


13


\!arr iman came 7 A Mr. Harriman?


to


A


14 Speaking now of the morning of th e 28th?


15 Q Yes. A 1 don t t remember of seeing anybody •


16 Q Speaking about the overcoat matter and your remembering


remember the telephone conversation, how do you account


17


18


that: Did you say on the left arm and say you don't


all, do you? A No, sir, 1 have teotified that 1 did not.


Q ID011't~, know what he said over the 'phone or what it was


for that? ~u don,t remember the telephone conversation at


22 :::about? A 1 may have heard it at that time but 1 don t t


23 remember it now; 1 don't think 1 paid any particular


24 a ttention to it •.


25 Q But the overcoat rna t ter s t ic ks to you and what was


26 B aid ani the fact of the telephone does not? A







1 coat stuck to him. He was carrying it on his arm.
728


1 saw I


2 him as he came inthe door. 1 have a mental picture of it


a s he came in the door.


Q 1 will ask you if you didn't testify this way the


Q Which is true? A That is what be said.


Q Did you hear the telephone conversation or what you


swore a minute ago that you didn't. A That is correct.


meet Captain White and it was necessary to act quickly.


He then took down the 'phone and rang up somebody unknovln


to me, 1 don't know who it was, but after hanging it up he


s aid 'Job will be here in about ten minutes', as 1 recall


it at that time t~at is all the conversation we had." "Q Did


you hear what Ur. Darrow;, s aid in the telephone? A Yes.


and couldn't


A 1 didn't rem-


A Nothing singular about


A Yes, that is correct.


A-- He asked if Job was there and


"I then said it is almost time for me to


1 think counsel misunderstood the answer.


then hung up the 'phone."?


other day.


Q--Just repeat that.


Q Why did you answer that way before?


ember.


that at all.


Q But you did remember the overcoat thing


remember this, is that right?


MR. FORD.


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22
Just read the answ4r.


MR • ROGERS. No, 1 didn't misunderstand the answer.


25


26


MR. FURD. Maybe 1 nisupderstood the witnese.


MR. ROGERS. He eaid it four or five times before.
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1


1 MR. FORD. 1 mean the las tone.


2 (Last question and answer read by the reporter.)


3 . .MEt. ROGERS. Q How: did you remerr,ber the other day and


4 not remember this afternoon when 1 gave you four chances?


5 A Well, that would be a hard question for me to answer.


6 Q Becaused it never happened, is that right? A No, sir,


7 it is not.


8 Q Didn t t you say a wh il e ago that what occurr ed that


9 morning was photographed on yorr mind, or sorrething of


10 that kind? Didn t t you say a while ago that everything you


11 remembered, couldn't telp it, and all that Bort of thing?


12 A No, Bir, 1 did no t •


13 Q Couldn't forget it? A 1 Baid the picture of Mr. Harri-


14 I man coming in the door wi th the overcoat upon his arm,


15 that 1 had a mental pic tur e of it.


16 Q Didn't you say a while ago that you reemembered every thin


17 that morning vividly? A 1 do.


18 Q Then how is it that you fell down on that important


19 I thing there about whether Mr. narrow called Mr. Harriman or


20 called for Job or anything of that sort?


21 MR. FREDERICKS. Just a rlloment--we object upon the ground
I


22 that it is assuming a fact not in evidence ; that is, that 0"


23 that w.ast.the most irrportant thing.


24 m • ROGERS. That is the most iIliportant thing if you are


25 going to find out whether Ur. l-farriman is guilty of


26 bribery.
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1 THE COUR T. overruled.


2 MR. FREDERICKS. We are not trying Mr. parr irr,an •


3 MR. ROGERS. You don't dare to.


4 MR. FREDERICKS. Yes, we dare to.


5 THE COURT' Do not discuss the question. Answer the ques-


6 tion.


7 (Last question read by the reporter.)


8 MR • FREDERICKS· My objection w?s to the use of the word .


9 important.


10 THE COURT· The object~an has been overruled.


11 MR. FREDERICKS· I didn t t know the Caur thad rul ed •


12 A 1 couldn't say as to that, Mr. Rogers. The fact


13 remains that is what took place.


14


15


16


17


18


19


20


21


22


23


24


25


26







A I don' t know •.


THE COURT: Yourb3st recollection? A That he said he


THE COURI.': I vr.i.ll admoni sh th e wi tne ss hi s answer shoul d


know where it


7~1 I '
Just vmat I have related.


He calJe d and asked if Job


A


A


That is, your best recollection.


I mow "\ma t I know.


Where?


place.


reasonably sure; at any rate, ~e don't


you? A


be to hisbest recollection and not alY speculation.


Q Go ahead and s ta te \"rhat you know '~!here he said Hr Har-


rimal1':,as. A I don't remember that he ::;aid, but to the


best of my recollection, I think that he said a certain


1fR ROGERS: You thihk you know vhat Mr DarroVl said, ron, t


obj ect to the witness ansvrering questions unless he is


yon.


me at that time but I am not sure, and I didn't v18nt to


say so unlEJSs I was positive. If YOl1'Na11.t it, I vlill tell


1I1.ay lead. If it is only a speculation, vmy


was there, and I think I know vhere he phoned to.


Q, Where do you think he phoned? A I think that he to ld


Q. G,o ahead and tell us what you know about the', t morning,


about where you think he telephoned to.


M'RFREDERICKS: Just a moment, Hr Witness. We have no ob


jections to the memory ofe.rents, but VIe don't think the


\\1tness should speculate; he is not sure and we therefore


MR ROGERS: 'What took place?


Q, Which waY you related?


1


2


3


4


5


6


7


8


9


10
I


111
12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 woul d call ]Ir Harriman up dOVID at th e Socialist Head


2 quarters.


3 Q 'vRere vas that? A That ~as on Main street, I think


4 between FOurth an d Fifth, some'Where dO\vn there.


5 Q Between Third and FOurth,vasu't it, pretty near the


6 corner of Third,w asn't it? A l\fo, I think it was on the


7 corner of 'Winston (;l.nd vrain.


8 \'1ell, is th at your idea that he called up -- your idea


9 is toot it vras the Socialist Headquarters. Was it your


10 I
!


11


idea that he talked with Harriman himself or 'ilith somebody


else? A My impression is that he talked to somebody


12 else. You \Tdnt my impression? I don't know anything about


13 it.


You think it vrould take 5 or 10 minutes to walk14


15 dovID t here? A I don' t knO\\. about that. He might be


16 going somewhere else. I don,t kno ..../ anything wout it.


17 I am just telling you what happened. He 'was busy, he 'was


18 running for offic e, ::md. he might have stopped and talked


19 on the way.


20 Q, Coming back to the incident at the Ale.candria for a


21 moment, will you. state '-'hether Hr Steffins re::nained at


22 the table all through this conversation that you had'Tlith


23 Mr Darrow about Kruger and Locb~ood and the venire and all


24 that business?


26 in evidenc e. It is assuming that he had a conversation


25 MR FREDERICKS: That is ,objected to a s assuming a fact not







-r-.~---
. I


733
1


1 about Kruger and Lockwood whereas the evidence is he~


2 did not have a conversation aboll t Kruger and Loc107/00d.


3 UR ROGERS: There it goes again, you::.' Honor.


4 UR F1EDE1UCKS: And yJill keep on going.


5 r~ ROGERS: There is a suggestion to this witness, a straigh


6 suggestion as ever \V8S made, .iust as straight as it :ean be


7 to tell him practically, vha t to answ'er.


8 1m FREDERICKS: No, your Honor, it simply prevents this


9 witness from --


10 THE COURT: Obj ection sustained.


11 i HR APPEL: Exc ept i on •


12 ]iIR ROGERS: Go on and relate what\'>6s sai9-, "hile l,rr Steffins


13 was at that table at the Alesandria. A I came in, went


14 to th e table where ur Darrow and HI' Steffins ;;rere seated,


15 spoke to lIr Darrovr; he aske d me to sit down, vihich I did..


16 He asked me if I had had my dinner, or asked me to have


17 dinner, rather. I told him I had been to dinner. I then


18 sat dovm and Nr Darrow asked me if I would hewe a drink.


19 I told him tl~t I would. He called the waiter. Ehe v.aiter


20 came to the table and took my order and left. 1,fr Darrow


21 then pUlled frem his pocket a paper, opening the paper ani


22 pointing to the name of LockNood <:md Kruger, he said, "That


23 looks better. tt I ~id, "Yes, that looks better. tr At


24 that ti:"1e the -;,r<.'\1 ter came and sat the drink dovm, and if


26 the rest of them. I lmow I did.


25 I I' emember c orrec tly, VI e all drank I am not sure aoou t







me, rather, to take toot venire, or that paper to rrryoffice
1" 'I~ I:~.,


1


2


3


Well, that is the important feature.


that time, yes sir. Hr Darrow then told me


A


734 I
Was at .


instructed


4 and compare it ',:J.i. th my repo rts. I told 1fr Darrow too tat


5 his suggestion or his:rrequest, I had tal<:en all of the


6 originals and copies of those reports, ~ fast as they 'were


7 made to his office, t-;'\nd had turned them over to -- I dontt


8 think I told him 8rwthing about that -- to his office.


9 He then instruc ted me to call 111' Russell at Glendal e up


10 on th e phone and have him come do\m to the offic e and


11 have tho se reports compared and get busy, that Mr Fitz-


, 12 patrick -- Kean Fi t zpa trick, Ur Cooney were there at


13 his office or c.t my office,w::.iting; I dontt know,hich,


14 end he wanted me to get busy.


15 Now, l!t'r Steffins didn t t ]:eave th e table at any time
I


16 . while t'hat conversation vias going on? A He did not. He


17 i'~as there dllIring a 11 that conversC'.tion.


18 Vias the table (;\gainst the wall? A Yes sir, ~gainst


19 the I".'Sst wall.


20 Against the west '·all. Consequently, you ~ould be


21 si t ti:n.g, I take it, on the East side of the table? A Yes


22 sir.


'Whatever },{r Darrow said toward you was said also


23 Q 1fr Darrow and Ur Steffins on the north and south, one


24 way or the other? A Mr Steffins on the north side facing


25 south, and Hr Darrow on the south side facing north.


26







the general direction of Ilfr Steffins? A Yes, but llr


Darrow's style is such that he can speak '-vi thout being


hoord very far.


Q Ur Larrow's style is such that he can speak vrithout be


ing heard very far? A When he v,rants to, yes.


Q You.mean to say he whispered it to you? A Not ~act


lye


Q Yon mean to say th at he eVidently leaned over 3Ild con


versed wi th you? A In just about. the way he is sitting


now; perhaps leaning over a little more. I think by the


wqy, if that is what you are getting at, l:JTr Steffins could


lmve heard what \'18S said.


Q You think he could have heard vma t was said? A yes
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Q And he seemed to be going along v:Ji th the ordina ry af


fairs of the dinner, didn't seem to be reading or anything


of that sort? A ~~o ~as that?


Q Steffin? A I didn't pay very mnchattention. He seem


ed to be eating his ~dinner.


Q So you think 1fr Steffin most likely heard this ,'hole


business, if it ever happened? A I think he could have


if he paid any attention. I don't know ,mether he did or


not.


Q Now, another matter. Yon say you have lived in this


c1 ty qui te a number of years -- pretty v/ell acquainted


y,ri th peopl e in th e ci ty? A 26 years the 13th daY of


sir.


1


2


3


4


5


6


7


8


9


10
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1 April.


2 Q And are fairly YJell:;lcquainted wi th people in and about


3 the city? A yes, I think I have a broad ~quaintance.


4 Q Know something about the'First National Bank? A Some-


5 thing, yes s:i. r.


6 Q Know some of the directors, officers, one thing fnd


7 ano the r? AYes si 1', I think I knOY; rome 0 f them.


8 Q Mr Darrow, when you got theL3echecks fran 1,fr Darrow you


9 deposited it in the First National Bank? A Yes sir.


10


11
i


They, in th e ordinary course of thing s, y.ould return


to IJfr Darrow throug h the bank? A I p resume so, yes si r.


12 Q You told Mr DarroW' you were keeping Y01,~r account there,


13 didn't you'? A I don' t think so.


14 Q Well, at any rate, the checks we1ll1d disclose it or did


Oh, yes.A


didn't you know at that time that the FirstIro\"!. ,


or not.
knew


You" \vhere yOt1'fle re keeping it, :;nyhow?


rectors; tba t is, the directors of the Merchants & Man


ufacturers Association, aTe also directors of the First


National Bank? A No.


Q


Q


National Bank vas th edeposi tory of the Merchants & J,~an


ufacturers Associa tion and th at they have several co-di-


·l'.ffiFORD: We object to that on the ground it isnotci'oss-


15 disclo sa it, where you kept your cecount? A I don, t know


16 whether they did or not. I don't know -;nether he got them


17


26 1 examination, irrele-vant and immaterial.


I
i


18


19


20


21


22


23


24


25
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1 THE COT.ffiT: Obj ec tion ov erru.l ed.


2 A


3 .ct


I have not any sue h knoYlledg e, no si r.


DOn't you know that the Uerchants & Uanufacturers


4 Association's office is right up over the First National


5 Bank, ,just on the floor above? A I think it is, yes sir,


6 been there for a number of years.


7 Q You 1mow trot the Pinkerton office is up in the same


8 building, or tha tis, prac tically the same building, thEY


9 use the same entrance? A No, I do not know that, Mr ROgers.


10 Well, it is directly there at hand, isn't it? A If


11 you say so, I do not question it. I don't know anythins


12 about it.


14 Pinkerton office is? A Yes sir, that is correct.


15 Q You s aid you hal had a great deal of experience in the


13 Q In the detective business and don't know "'mere the


16 detectiv:w of criminals and one thing and another, end


17 theirarrest, ~nd so forth. A I di dn 't say tha t.


18 1!lR FREDERICKS: That is obj ec ted to, may it please th e cour


19 -- ',"/i thdraw the obj ~tion.


20 :MR ROGERS: At any rate, you had several years as chief of


21 the bueean of criminal investigation. Let it go at that.


22 Do you mean to say you '':18nt dOYl!l there into the First


23 l'rational Bank \'\'i th Stoddard Jess, Fred Baker and the ",.hole


24 of the Uerchan ts & lTanufac turers direc torate in that bank,


25 and on that Boa rd, ald cashed a check in that bank and


26 the currency out to bribe a juror ,.,.i th in the McNamara


I
I
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1 I MR. FREDERlCKS. That is objected to onthe ground it i.


2 lncompetent, irrelevant and immaterial, assumes a fact


3 whi ch is the contrar)T to \vha t the eviden ce shows, that is,


4 that this witness did not know that any of these people


5 were codirectors in the Merchants' And Manufacturers'


6 Association and the First National Bank, whereas the ques-


7 rtion assumes tha.t the wi tness did know it.


8 THE COTJRT· Objection sustained.


9 MR • Rogers. .Q You have lived here 26 years. Do you


10 know anything about what the Merchants' And Manufacturers'


11 Assoc ia tion is? A Oh, yes.


12 Q You knew the part they were taking in the fight of the


13 McNamara case, didn't you? A 1 had understood that the


14 Merchants and Manufacturers' Association-- 1 will tell you


15 all 1 know about it, if you want to know.


16 Q 1 want to know what you understood at that time.


17 A Wha t par ti cuI ar time do you allude to?


18 Q 1 mean to Bay, didn 1 t you know th at the Merchants and


19 l!anufac turers' Association was, to use a mild word, in teres -


20 ed in the prosecution of the McNamara case? A At what


21 time do you mean?
I


22 Q At all times since the blowing up of The Ti~es?


23 A- No, sir, 1 didn't know any such thing. 1 know this, it


24 was common report that you were working for the M & M Asso- .


25 ciation gathering evidence against the McNamaras, or, not


26 against the A'cNamaras, but gathering evidence as to what
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Q You did discuss it? A Yes, sir, with M.r. Darrow.


Q And you did start out to fim out who were the members?


A Oh, yes--pardon me a moment. you mean the members of the


1 caused the explosion of the Los Angeles Times; that is all


2 1 ever heard about it.


3 .Q Do you mean to say you did not discuss the eligibili ty


4 of members of the Merchants' and Manufacturers' Associa


5 . tion as jurors when you were looking up jurors for the


6 McNamara case? A 1 did, yes, sit.


7


8


9


10 jury that were members of the M & M?


11 Q yes. A Yes, sir.


12 Q You knew then, generally, that the members of the M & M


13 were not satisfactory as jurors in the McNamara case, to


14 the def ense? A Ye80 Mr. Darrow told me that. 1 do not


15 think there is any question about that.


16 Q Did you know that yourself when you were leoking up


17 jurors? A Yes, 1 don,t think there was any question


18 about that.


19 Q Why are you dodging it now, Mro Frankl in? A 1 am not


20 trying to dodge it.


21 MR. FORD. We object to that,. 1 don't thi~k the witness is


22 dodging anything.


23 THE COURT. Objection sustained.


24 BY MR. FlOGERS. Q Isn't i:t a fact, you knew perfectlywe11


25 that the Merchants t and t{ianufacturers 1 Association was


26 interested, and very properly so, in the prosecution of







1 I'McNamara case and that all their memhers were supposed to
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2 be against the defense of that case?


3 MR • FRwbER 1CKS • That is objected to onthe ground that the


4 matter has been fully covered by questipns and answers


5 of this wi tness, if the C'JOurt will call to mind the apparent


6 value of any such testimony is inthe fact that the Merchants


7 and Manufacturers Association and the First National Bank


8


9


10


11


12


13


had the same directors, and the Witness has said he didn't


know that.


MR. ROGERS. 1 will show in a few minutes that he did.


THE COURT. Objection overruled.


A What is the question, now?


( ~es tion read.) A 1 know this, ~,1r. Ro ger s, that it was com
I


14 nionly r epor ted at that time tha t Mr. Ll,$3wellyn. of the


over and Mr. Larrow didn't want any member of the No & M


Association upon that jury if he could prevent it, and we


Llewellyn Brothers, IJr. Fred Baker of the Baker Iron Works,


were doing all they could, as you say, to say the least,


to bring abou t and es tablish the facts concerned in the


blOWing up of the Los Angeles Times and the lll~wellyn Iron


15


16


17


18


19


20


21


works. 1 know that Mr. Darr ow and 1 talked th e mat ter


22 mscussed that and co~pared the book with the roster of


members of the M & ~ Association With the copy of the names
23


24


25


26


of the jurors as 1 had them.


~ Well, then, youdid see a book of the membeFs of the


Merohants and Manufacturers Association? A Yes, sir,
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1 Q And you, in your puratt of the personality of these


2 various jurors, compared it with the list of talesmen?


3 A On most occasions 1 think 1 did, yes, sir.


4 Q And how long do you think you had that book in your


5 possession? A Until 1 gave it to a lady at the sugges


6 tion of Mr. Darr ow •


7 Q And how long was that1 A 1 don.t know. 1 think it


8 w as per'baps two weeks af ter the case had opened.


9 Q When did you get it first, then?


10 1 have had for a long time.


A Oh,it is a book


11


12


13


Q 1twas your own book, then1 A Oh, yes.


Q And you had had it a long time'? A Yes; yes, sir.


Q pr etty familiar wi th its contents? A No, not par-


14 ticularly so.


15 Q You had it and studied it over and compared it with your


16 records and one thing and another of that sort? A Yes, 1


17 think so.


18 Q' Well, now, knowing the membership of the Merchants &


19 Manufacturers Association by their roster, knowing the


20 directors of the First National Bank, do you mean to say


21 you cashed. a check' there at the First National Bank and


22 took the currency out and took that very same currency


23 from that bank without changing it, out to br ibe a juror


24 with it '1


25 MR. FORD- We objectt to that onthe ground it assumes the


26 witness ever ccn:pared the directors of the First National
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·11 Bank ~ith the Merchants and Manufacturers Association and


2 that he knew that the officers of the First National Bank,


3 . any .of therr" belonged to the Merchants and Manufacturers


4 Association. on the second ground--will you read that


5 question again? There was another thing 1 wanted to


6 object to· in it. (Question read.) 1 object to that on i'j
7 the ground it is argumentative, also not cross-examination


8 and as assuming, as a part of the argument, simply that the


9 witness has not at any time testified he knew or testified


10 he was acquainted wi th some of the off icers of the bank,


11 and he has not at any tiEe s ta te d that he knew who the


12 officers of the bank were or the directors of the bank) who


13 they were.


14 THE COURT- Objection sustained.


15 MR. ROGERS. Note an exception ..


16. Q. Didn't you ever make any i rquiry about that) about


17 who the dir ectors of the Firs t National Bank were? A Did


18 1 ever make any inquiry?


19 Q. Yes. A 1 do not thinkso.


20 Q In what window did you get this $500 in currencyi


21 A In the F window.


22 Q Who was the teller there? A 1 don,t remerr,ber. 1 think


23 Mr: Yourig, but 1 am not sure.


24 Q What was the size of the billa you got? A 1 don't


26 Q Well, can you tell us approxinately? A 1 would not


25 remember -
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1 a ttempt to.


You got $500.


2 Q


3 -Q


What? A ~ would not attenJpt to, no, sir.


Did you get it in one hundred dollar


question.


Vi i tness has already answered the last quee tion.


bills, fifties, fives, or was it made up in packages, or


A 1 dontt


The witness has stated


That is objected to onthe grourxi the ques-


1 s tar ted my obj ec tion before the answer--


-A 1 don, t r emerrber •


tion has been asked and answered.


remember.


THE COUR T. ' Ther e is no quest ion befor e the Court. The


MR • FRli;DERICKS'


Q Were there any fifties in it? A 1 don, t remember.


Q Were there any tens 7 A 1 don 1 t remember.


MR • FREDER IC KS •


he doean' t remember the denornina tions of the bills, so to


go over it and ask him ~d seriatim sirr.ply repeats the


how?


Q Well, were there any hundreds in it?


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 withdraw the objection.


19


20


BY MR-ROGERS. Q Were there any twenties?


MR. FREDERICKS. We make the same objection to the previous


21 ques tion.


Q Were there any fives? A 1 don't remember.


Q You took a hundred of that five hmdred and spent


22


23


24


25


26


THE COUR T' ,.,verr ul ed •


A 1 don't remember.


didn't you, for sorrething else? A 1 presume that 1
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25 may not have done so.


26 Q Well, then, you would. not be able to tell us anything


around it, of those 1 i ttl e papers? A
v


one 1 don t remember.,


Q How did you carry it away from there? A In my pocket.


Q Have
monnaie,


a pocketbook or porte- bill book or anything
"-


of that kind? A 1 think 1 did, yea) sir. 1 am not sure


tell.


Q You don't remember? A No, sir.


Q Did you pay any bills? A 1 don,t remember. 1 have


got my receipts here, if you want to see them, that will


Q You -opened the package anyhow, didn't you? A 1 didntt


say it was a package, 1 don, t remember 0


Q 1):0 you say it was wrapped up wi th a little surcingle


A 1 don t t remember. -


to Mrs. Franklin, 1 am not sure.


Q HOW u;uch? A 1 don't remember.


Q tid you have any other money in your pockets at this


time that you pu t this money in? A 1 don't remember.


Q Do you remember wliether you had any currency at all


about your person when you put this $500 in your pocket?


about that.


Q When did you spend the money, the hundred, before you


went out to Baints or not? A 1 think I gave part of it


Q You Vlould remember wta t time you gave that money to
out of


your wife,!that $500. A 1 don,t say that 1 did. 1


24 said that 1 thought I did. I am not sure. 1 mayor 1


1


2


3


') 4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23
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1 about what you did with that other hundred? A No, 1


2 don t t remenlber now.


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


·26







1 Q


2 of' the bank you were going to use the $500 for the pnrpose


3 of bribing Bain? A Yes sir •.


4 Q Well, thEn, vhy didn't youcarry it out? A It didn't


5 make my differenc e as long as I eot him vm.ether I got


6 him for 400. or 500.


7 Q So you could take a little commission out of that 500?


8 A Ho sir, it was not necessary at all.


9 Q Taking a white chip off of the stack for that two pair,


10 I is that the idea? A l~o sir.


11 UR FORD: I obj ec t to tha t; I don't understand that.


12 THE COURT: It is improper, at an;{ rate.


13 UR FREDEHICKS: I think this is entirely too serious a mat


14 tel' to indu]g e .in sue h Ii berty.


15 THE COURT: I quite Ggree with you. I have instructed the


16 bailiff to remove any person from the court room who in-


particular checks of the t 500?


that remained in the bank, I understand you? A yes sir,


until I checked it out.


dhlg es in levi ty, and this is not the place for that at


all, and the bailiff vrill carry out those instructions.


MR ROGE':"lS: That other $500 yon say VIas in that $1000 check


17


18


19


20 I


21


22


23


24


Q


Q


Have you got your checks? A I have, yes sir.


~~ere are th~? A 0?at checks do you mean, those


25 Q, All the checks on your rocount? A I mve; I have


26 than all, I think,a t the office.


Q At the office? A yeS sir, all e;{ceptif11gu!dt1ll.i.s ·$:QI~~!'Y







check that is in eridence.


itcash and part a check of Davis? A I don't remember.


may have deposited it in the bank. I am not sure. I may


have spent it outside of the bank and I may have kept it
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\~at did you do with it? A I don't remember that. I


Q $500 check that is in evidenc e? A yes sir.


Q That one up here? A Yes sir. I say, I think I have;


I am not sure. I think I have, though.


Q \Vhat was that $500 for which consisted in a part of.


Q


1


2


3


4


5


6


7


8


9


10
1


myself. I don't remember.


11
1


Q Was it got for any special purpose? A I don't rem-


.12 ember.


lTR FREDERICKS: That is obj ~ ted to on th e ground it is


Do you knoW' how much of that amount consisted of


I do not.A


Do you mow how you happ3ned to get Davis' check?


I dDn t t knovi a thing about it. .lfr DarroW' gave it to me


I don't remember.


Do you remember for how mach i t':i8S?


Were you present when Davis wrote that ch~k? A I


tog ether vii th rome money.


ial as to any money that he eat fran Jvtr Davi s; that is


money, md how muc 11 0 f Ihvis' check?


THE COURT: Obj ection overruled.


A


not material to any issue in this case.


Q


Q


notcross-examination, incompetent, irrelevant and immater-


A


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I
I
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1.


1 Q, And do you knOV{ wlla t kind of money tha t v.as? A I do


2 not.


3 . Q


4 A


Do you know vn ether it 'flas currency or vhat it was?


I do notremember.


5


6


Q, Was any statement made to you why the payment v.as made
and


in currency by Davis '. check instead of by },fr Darrow's check
A .


7 HR FREDERICKS: That is obj ected to, may it please the


8 court unl ess the question refers to a s .... atement \mich


9 mi.ght have been made by the defendant.


10! MR ROGERS: Absolutely, no si r. Now, if your Honor pleases,
i


11 this witness is an accomp~ice


12 THECOURl': Iagree with you. I am ruling your way. Objec-


13 tion overruled.


14 A What is the question?


15 MR ROGERS: Read it. (Question read.)


16 A It is my impression, 1fr Rogers, at this time, that Mr


17 Darrovl said he didn't hare sufficinnt money, and Mr Davis


18 gave him a check. NOYl, I am not posifive; I do not pre-


19 tend to be, but I think that is correct.


20 J,rR FREDERICKS: May it please the court, I am a little at


21 a loss to get the date of that p~ent he is nO'N talking


22 abont, the cll ec k of Nr Davis.


23 UR ROGERS: .If I ha d done that I Ifoul d have been to ld to


26 ~.lR FREDERICKS: Thank you.


24 wait until I got a cha;nce to cross-ax:arnine, but you are wel-


25 come to ask him.







I won't tell him--


That $50, check he said he
\


A Ur Darrow was not there an


I ne eded som e mone<,{ and I gave Ur


Uo, it ".as not. He sai d


toge~ P~rriman's check?


vas in San Francisco


TER ROGERS:


remember.


Q How about that cll e:;k of P..arriman' s, how did you com


~,rR FORD: It vas on th e blackboad the other day.


Q Then itv.as really a kin d of a loan? A In a way, yes


sir. yes sir. I should call that a loan.


Q Novr, Ur Fredericks desires to know what is the date of


that transaction when you got Davis' check end some cur-


me some more money, Y'rhic h he did.


Davis my personal check and took his check vd th instruc


tions to lvfr Davis, tha the told it until Mr Darrow h ad paid


A You don't need to. I don't remember thedate of that.


Q You don't know ·...h at you did ....~ th it, ',\h ether you ever


depo 6i ted it or alything about it,' 00 you? A I don't


ally when Mr Darrow, I think, as I remember it correctly now


rency.


Q BY JvTR ROGERS: All right; vhat is that $50, check?


A That $50 checkv.ss a check I got from :rvrr Davis person!-'o


HR ROGERS: No, th at is another.


didn't kno..,y.


A I c an explain that $50 check to you nOYf; I remember it.


lfR FREDEHIGr.KS: we have a blrokboard chart up there oh,


I see -- I thou~ ht tll ere was a D on there.
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,
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THE COUHrr: Would you like to her e th ereoord read?
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dOV'1l1 •


needed the money to pay my men, md I got a check for $250


from Mr P...arriman. He said he would collect it from Ur


Darrovl.


Q. Directing your mind, now, to the incident of getting


a fine in the next department here imposed upon you, which


lIr Ford said he ,Yould pay, directing yourattention to that


incident, before that, had you made a statement to }[r Ford?


A Yes sir.


Q Had it been taken doy,'ll? A I don't know.


Q P.ad you signed any? A I had.


Q. 'Well, then, you 1m eN it had been taken dmm, didn't


you, if you had signed it? A I can't read sh~hand notes.


Mr Peter.mi~hel"es there ~Titing; I presume he took it


Q. Vas it in shorthand VRlen you signed it? A No sir.


Q It had been written out? A Yes S::.r, typmrrritten.


Q. Well, then, you knew ity,as taken dovm? A I preslune


±t had; ib'}as correct v~hen I read it, myvroy.


Q v.~y didn't you say so when I first asked you? A Be


cause I am going to be technical with you s:> th at


Q. Answer my question. You knew it,:,as taken dovm and


knew it"as written out and signed and s\yore to it? A I


signed a statement in the office of the District Attorney


in this county, ~hich I presumed was the statement I made,


which you mention.


Q You ~Bad it over? A Oh, yes, I think it was -- I do


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18
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24
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26
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think there is any question about it.


Q At that time ,you sign ed that statement and swore to


itt ~md you vrere told you were going to be a \vitness,


werentt you? A No sir t I was not.


Q When were you told yOll were going to be a witness?


A I have forgot ten when I Vias served' wi th a subpo ena.


Q VThen were you told your servic es a s a wi tness in this


prosecution were going to be neeaed? A When I received


a sUbpoena from Hr Dund., in the District Attorney,s of


fice, in my office, about ten days or two weeks agCb.


Q They never talked to you about testifying before?


A I didn 't say tha t •


Q VJhat did you mean wh a1 you s aid you didn t t know you


y.ere going to be a ':fitness? A I didn't knoW' I \"IQuld be


until I\~s subpoenaed tobe a vdtness.


Q You ha d an ind efini t e and vague notion you might be? ,


A As you say, I had'a hunch.


Q You had a hunch? A Yes sir.


Q So you had a hunch you were going to be a ,vi tness be-


fore you went in there to get your fine? A Oh, I didn't


there was any question about that.


Q You ha d a hunch vrhen you ma de your sta t ement, di ch' t


you? A I did not.


Q Did youl1ave e.uy understanding that ·you were to render


the prosecution any essistance, any cooperation?


A When?
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MR FORD: At the time the statement vas made? A When?


MR ROGEPS: At the time you were fined, or that is, that


kind of c. fine you get over there ]/[r Ford is going to pay


foryou? A }Tow, read that question fgain. (Question


read. )


JFR FORD: That is the inqui ry, I \V'dS the one t.h at interpo


lated the vfords, "at the time the statement VIas made", isn't


that correct?


lrR ROGERS: I think so.


MR FORD: I don't think Mr Rogers included that in his


question. 'Will you read the question nOvYe A Do I


understand you, 1,fr Rogers, now, to mean, vas I offered im


munity?


Q. VJhat I am driving at is this: before you Yfere fined,


did you2.gree, or was it understood that youwere to give


yourassistame and. cooperation in this case, to the Dis


trict Attorney, as "Well as be a I'd tness? A It was not -


UR FREDERICF..8: ~.ve obj ect to that as calling for a conclu


sion. of th e vri tness ",hat was UJjlderstood.


HR ROGERS: By him.


l,rR FR]'.J)ERICKS: We think, your Honor, tl1at the qnestiol1


is obj e-~ctionable, a s calling for a conclusion of the 'wi t


ness, and he c;:n be asked to state whatv.as reid and done


by ei ther party and. 1 et the jury- conclude whether there


ViaS any cgreement.


THE COURT: Obj ec tion sustained.
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1 1>lP. ROGERS: An exception.


2 Q Did you lmderstand at the time of your fine) that


3 you \vere expected to render assistance and cooperation to


4 the District Attorney's office in this case as ':rell as to


5 be a ivimness? A I did not.


6 Q Didn't Mr FOrd say this in your presence, at the time


7 you got this alleged fine) before you got it?
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no such in tention. 1 am telling the truth as 1 unders tand


1 have


A That statement Was made,


am trying to send Mr. rarrow to the peni tentiary.


use him as a witness?"


it.


Q You understand you are a cooperator and assistant


of :.:1". Ford as well as a Witness inthis case, don't you?


A No, sir, 1 don't.


~1t. FREDERICKS' "l'hat is objected to on the ground thati


calls for a conclusion of the witness as to what coopera


"At this time the prosecution desires to make a reCOTIlmen


dation to the Court,--l rr.ight say to your Honor that there


is another prosecution involving the same matters now


pending in the courts of this county and it will be neces


sary during the progress of that trial to have the assis


tance and cooperation of Mr. Franklin and also probably to


absolutely, yes, sir; but you asked me when 1 went in did


1 understand that.


Q No, 1 asked you if you, when you were over there ge~ing


fined 'if you understood-- A That is the statement as 1


remerr,ber it, yes, sir.


Q Then you understood that is what you were up against?


A 1 understood it after he said it.


Q Did you understand you were to be a cooperator with


Ford and Cc:p tain Fredericks in sending \~r. Darrow to the


peni tentiary and assist Mr. Ford, did you so understand?


A No, 1 didn't 80 understand. 1 don't understand now 1
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1 I and aSBistant are.


2 MR. ROGERS. 1 don't know,
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but 1 am just taking what Mr.


3 For d said in open court,. Mr. Frankl in was his cooperator


4 and assistant.


5 THE COURT. Do you want the answer stricken out?


6 MR. FREIDER lCKS. Yes, your Honor, we wish the answer


7 stricken out.


8 THE COURT. Strike it out for the purpose of objection.


9 MR. ROGERS. For the purpose of the objection?


10 TEE COURT. YeE) for the purpos e of the 0 bj ec tion. Now;)


11 read the question again, L~ Reporter and let us get an


. 12 orderly ruling on it. (Question read.)


13 MR. FREDERICKS. We wi thdraw the objection, your Honor.


14 THE COURT. The objection is withdrawn.


15 A No, sir, 1 do not.


16 Q What did you think Ford meant when he said it in yout


17 presence and told Judge Cabaniss, before Judge Cabaniss


18 fined you, and speaking in your behalf, what did you


19 understand him to mean when he said this: "At this


20 time the prosecution desires to make a recommendation to


A Well, 1 didn l t26 witness." What did you unders tand?


21 the court--l might state to your Honor that there is


22 another prosecuting involVing the same matters now pending


23 in the cour t of this coun ty and it wi 11 be nec essary, dur in -


24 the progress of that t~ial, to have the assistance and


25 cooperation of Mr. Franklin and also probably use him as a
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think there was any question or doubt but what 1 was to


be called as a witness, but what he meant by "cooperation It


and assistance, is more than 1 know. He certainly never


got any.


Q Well, then, did youthink that Ford got you fined and


paid your fine and got buncoed on it, didn 1 t get th e


assistance and cooperation that he paid for? A I don't


know.


MR- FORD. We object to the form of the question as not


beingpoached in good english.


MR. ROGERS. The Supr erne Cour t in this s tate, by Mr. Garoutt"


has said that the word bunco is a well known word and he


cons trues it.


THE COURT. If that is the only objection, overruled.


NR. ROGERS. .As meaning a game wherein one expects to


get something which he does not get.


THE COURT' The objection has been overru1 ed, :I~r. Rogers •


MR. FORD. ;i~r.Rogers be10ngs to the class that uses it,


probably.


THE COURT· Perhaps it i8 not formal court ~anguage, by.t


it is understood by all concerned. Objection overruled.


MR • ROGERS. Go ahead and answer. A Read the question,


please.


(Question and answer read. )


Q BY MR. ROGERS. Was that the first time you ever


you were enlisted as an assistant and cooperator of
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1 district attorney, when you heard this state1ment in


2 open court? A 1 don,t know it yet.


3 Q You don t t bel ieve what Ilir. Ford said ther e, it would


4 be necessary durirg the progress of this tr ial to have


5 your assistance and cooperation?


6 MR. FDHD. That is objected to onthe ground it is absolute-


th.a t ques tion •


ly immaterial what the witness believes about me.


by help and assistance and cooperation, 1 can answer


Q Didn't you understand what Mr. Ford was talki!lg about


his every motive, and


1 came here as a wi tness


A Wait a minute--


A If you mean 1 was to ass is t thi dis-


trict attorney to the extent of going out and getting other


Q Go ahead--


MR. ROGERS. It cer tainly shows


everything he has.


THE COUR T. Obj ection overruled.


A If you will kindly explain to me just what you mean


do it, nor 1 wouldn't do it.


because 1 tholJ.ght it was my duty that lowed to my family.


Q Well, will you tell me then if you didn't understand


that at the time you Vlere getting fined in there :!lr. Ford


evidence, to corroborate mine, or corroborate any other


witness es and convict Mr. Darrow, 1 say to you, tha t 1 didn 1 t


when he said thi6--
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24 was saying he was going to pay your fine, didn't you


understand it would be necessary, as Mr. Ford said, that


you should assist and cooperate, as well as to use


a wi tness--
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A 1 don't


business, not mine.


Q Do you think he has fooled himself any?


MR. FREDERICKS. 1 object to tha t-


A 1 know if Mr. Ford had asked me to assist him in any


manner whatever other than to act as a witness in this


case 1 would have absolutely refused to have done it.


Q Why didn't you refuse right then before your sentence


w as pass ed then, and the $4,000 fine was impos ed, which Mr.


Ford was going to pay for you, why didn't you say then,


"Hold on, Ford, you don't understand me. It will not be


necessary during the progress of Mr. Darrow's trial for


me to assist you or cooperate with you and also be used


as a wi tness"1 Why didn 1 t you S'-V so then? A If Mr.


Ford wanted to fool himself to that extent that is his


know.


Q Have you notassisted and cooperated as well as testi


fied and done everything you could to earn your immunity?


A 1 have not.


Q Do you think, then, that is what is the matter with this


law sUit, that they have not had your necessary assistance


and cooperation?


MR. FREDERICKS. That is objected to as assuming a fact


not in eVid~nce, that is, that there is anything the


matter with this law suit.


THE COtlRT. Objection sustained.


m . ROGERS. Q Now, was that the first time you ever
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1 heard you were to be a witness, when Mr. Ford said that?


2 A The first time 1 knew 1 was to be a wi tness was when


3 1 was subpoenaed.


4 Q ~ So that the firs t time you heard you wer e to be a wi t-


5 ness was when Mr. Ford said this which 1 read to you a


6 moment ago, it would be necessary to have your cooperation


7 and assistance, also probably use you as a wi tness? 16


8 that the first time you ever heard you were going to be a


9 Witness? A That is a difficult question to answer.


10 Q Well, 1 am not going to wi thdraw it on that account.


11 A 1 have not as ked youto.


12 Q What is that? A 1 have not Ile1.uested you to.


13 Q Do you WSlIlt it read? A No, sir, thank you.


14 Q Go ahead and answer it. A 1 think, upon reflection,


15 that at the time 1 made my statement--and 1 am not so sure


16 of thia--that 1 told them that if called upon that 1 would


17 testify in court to that effect--but 1 am not so sure of


18 that statement,. 1 think 1 did.


19 Q Isn't that a part of the statement you wrote out?


20 A 1 didn't write out a statement.


21 MR. FORD. We object to that onthe ground it is assuming--


22 :M-R. ROGERS. Q Is that statement here? A 1 don't know


23 ';;here.itis.


24 MR. FOGERS· Gentlercen, have youthat statement?


25 MR. FREDERIC!\S. If we have it is our own affair


26 own no tea and our ow n rra t ter •
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1 MR. ROGER:K. We demand of the district attorney the


2 statement to which the wi tness bas referred a.B.'being


3 written out and in their possession, and 1 will ask the


4 date of it in order to specify it.


5 Q About what date is that?


6 MR • FREDERICKS. We objec t to that, the ques tion of date


7 is no t na terial, not cross-examination.


8 MR. FORD. Not sufficient foundation laid for the introduc-


9 tion of secondary tes timony. We stipulate that.


10 BY NR. ROGERS. Q Do you know the date?


11 A 1 can approximate it.


12 Q What is it 7 A About the last--tdNards the latter part


13 of January, 1 think 11


14 Q Well, now, you were a wi tness before the grand jury,


15 -w er en 't you? A 1 was.


16 Q They sen t the r epor ter out when you c arne in, didn t t


17 they, --was that by an understanding With you? A 1 took


18 my oath at that time not to repeat what took place before


19 the grand jury.


20 Q Except in a cour t of jus tice. Now, go on and tell.


21 MR. FREDERICKS. Now, -thati-s objected to upon the ground


22 that it is not competent, relevant or material.


23 A 1 don't knO\'1 that there was a reporter there other than


24 Mr. Keetch, if you call him one, he was there.


25


26
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Q lTow, on th at oc casion, di dn It l'rOU go in th e:::-e on an


egreement tnt you ','[ould ansvrer just one question and that


i s all? A No sir, I eli dn 't, no sir.


Q VThen you 'went in there, out of all this alleged story


and "Yrhatnot, you merely were asked to answer one question,


isn't that true?


1v~R FREDERIClffi: That is obj ected to on the ground it is


incompetent, irrelevant ~nd immaterial, no foundation laid,.


violative of the secrecy of the grand jUry?


MR ROGERS: No sir, not on your life.


lfR FORD: The only time t bat the testimony of a wi tness


in court before the g rand jury may be inquired into is


v/heri he has connnitted perjury, either at that time or at


some other time, or for the purpose of showing that he tes


tified to a different state offucts before the grand jury


than vrhat he did in court or othervrise.


UR ROGERS: What is the transcript of the testimony for,


anyhow?


HR FREDERI CKS : "'-fe don I t care. VTe VIi thdraw it.


Jvm ROGERS: 'Why are you howling about it?


. HR FREDERICKS: Simply because it is not in GCcordance


vlith the good practice. We withdraw the objection.


TEE COU::{T: All right, let us have the qnestion, then.


eQuestion read.) A No sir , it is not tnle.


Q You answered more than one c~estion? A I think so,


yes si r.
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Q How many? A I think two.


Q. Tv/o. Do you remember what they v.ere? A I think I


do.


Q What v,ere they? A "Did you, on the 6th day of Octob-


er, 19011, pay to Robert F. Bain the sum of $400 to in


fluence his vote in the llcNamara case c.t the suggestion of


Clarence S. Iarrow?U As I remember it, the same cpestion


"vas asked in regard to Locbvood, ::nd I answered in both


cases, "yes".


Q. Did they read to you section 1324 of the Penal COde
\


then? A They did, yes sir.


Q And thereupon you testified? A Yes sir.


Q. And out of all thi s s tory they didn t t ci3.re to have you


try to repeat it tvlice and c.sked you just those two little


questions, one about Bain and one about Lockwood, and didll'


dare ask you what it was end how it·.~.as, and have it taken


dOV'm, Nen.


ME FORD: The question as to whether \'13 cared or dared not


do, may it please the court, vQuld be, so far as the vlit


ness is concerned, purely a conclusion, and upon that


ground Y.e obj ect to it as calling for a conclusion of the


yli tness, ~hethe::.· we dared or did not dare?


just one question about Bain and not another one, just


w10ther question ~out Locbvood, and not another one, an
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1 didn't permit you nor ask you to tell anything but just


2 those two questions?


. 3 MR FORD: I' can tell. if you want me to. A I know'l:vhat


4 lir FOrd said the reason \'ias aftervlards.


5 1fR ROGERS: yes. go ahead and tell wha t lIr Ford \",as try-


6 ing to do to us. A lTr Ford told me afterwards that he


7 di dn 't \'\IDl t the report ers of the daily n ewspap ers of


8 the city to get onto the fact that I had made a statement.


9 consequently. he kept me there just as short a time as


10 possible, so they might think I hadn't made one. that is


11 the fact of the matter, as far as


12 Q Do you mean to say tha t YvUS his reason for not daring


13 to have you tell your stOl-y? A I say that is the reason


14 he gave me.


15 lJR FREDERICYI..8: :rust a moment. That is objected to as


16 calling for a cone Insion of this yJi tness. referring to


17 the lInot~. daring" part.


18 THE COURI': Obj 8C tion sustained.


19 :tIR ROGERS: You th01..l[Sht it was a mighty good trick,


20 didn't you?


21 11'R FORD: Vie object to that as absolutely irrelevant and


22 immaterial, ':'-'hether the ':litness thought it'!;8s a trick or


23 otheI'Yrise.


24 TEE COURT: Objection sustained.


25 Q How. will you g.Year, lrr Franklin, that you didn't


26 mow, dtdn,t understand that you Vlere recei.vi~ immunity
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I


as a consid.eration for making that statement in th e Dis-1


2 trict Attorney's office. ...... M"··....


3 MR F01lm: We obj ect to that, to the form of the question as


4 being improper in that fNery bit of this testimony of this


5 \vitness is given under oath and he sy:rears to all of it.


6 THE COUR.!.': I t is imp:r'op er in that r esp 00 t, but harmless.


7 Let him answer. A I didn,t Jake my statement in the


8 'Di strict At torn ey' s office in th e fi rst plac e.


9 Q Wherever you made it? A No sir, I didn't so under-


10 stand.


11


12


13


Did you understand that your~reement to testify


and that operation of that code section automatically, as


you said the other day, ab,solutely released you?


14 UR FOHD: That is not t rue. A I understand. that, yes


15 sir.


16 Q BY ]l[R HOGERS: Did you understand, moreover, that


17 the mere asking of the questions concerning Yonkin end


18 Unde!'\'lOod and Smith and Whi te released you from th e prose-


19' cution inattempting to bribe Yonkin, for a ttempting to


20 bribe Underwood, for attempting 'to bribe Smith and Kruger,


21 di d you nnderstand the t? A Yes si r, I understand tha't is


And \~sn't that a plaY between you and Ford put up


the law.


in advance, that youv.ere to be reluctant, r luctant to


testify about these matters? A No sir, it was not.


Q Did you have an agreement ~ith him if youv~nt on


Q
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1 witness stand. you were to be asked these questions in


2 order tm t you migh t automatically have innnuni ty and have


3 nothing more hangmng over you? A No sir, there \\as b:o


4 such agreement or any othel" kind of agreement between Mr


5 Ford and I on any question of testimony I might or mgght


6 not g.ive in this court, I van t you to understand that tho


7 roughly, nOil/. l;rever vas.


8 Q And you sat in the court room an d heard him f?::ay that


9 he reCOD1nlended to the court that you be fined a cer-


.10 tain anount, namely, $4000, which he woul d }JaY, an d th at


11 . it vms necessary to have your assistance and cooperation


12 and use you as a witness. and you tell us you never had


13 any not.ion that you were to be call ed as a witness' and


14 no <:greement,':hen hevas right in the court room :recommend-


15 ing your fine? A I· still say


16 MR FREDERICKS: \V'ait a moment. That is obj ected to as


17 assuming a fact not in evidence, t.hat he didn't have any


18 notion he as to be a \vi tness, whereas the yd. tness has


19 testified heretofore when he made the statenent. he 9.1p


20 posed he was to be calle d as a va tness.


21 THE COUR!.': Obj rotion sustained.


22 1,~R ROGERS: Did you also hear him say on th at occasioID


23 "If this defendant stood alan et we would not have made the


24 recommendation"t namely, the reconl.mendation that you be


25 fined end that he pay your fine? A I don't remember t


26 lfr Rogel"s.







1[; didn't h rer him say it?


2 UR FORD~ He didn't say that, and I think the '.vitness is


3 entitled to 160k at the record.


4 un HOGERS: I 'Hill let him look at it some time.


766


5 TEE COURT: You may look at it now, 'before you answer the


6 question; you need not answer the question.


7 ]iR -RaGERS: Di d you he ar him s:::.y it


8 Ivffi FORD: Wai t a minu tee We ask


A I did not --


9 MR ROGERS: Well, sir, theIl, you do contend that you had


10 not any sort of an cgreement or understanding that you Viere


11 to be used as a \;1 tness when 1rr Ford said so in open court,


12 at the time you Yfere to be fined? A 1rr Ford never ::x;.i d


13 in open court to my knowledge, within my hearing, that


14 there \\8S my cgreement between him and I as to vJhat I


15 would testify to, and the record does not show it.


16 Q But he had your statement before he ever said that,


17 didn't he? A Oh, yes.


18


19


20


Q.


A


Q


And you knew he was going to use you as a vatness?


Oh, I presume I thought so, certainly.


Well, you didn't tell Each other those thiI¥.Ss, but


21 you t.horoughly understood theI:1, didn't you?


22 lER FHEDEHI CKS : We o'bj ec t to th at, TIl ay it please the


23 Cou rt, being in defini te., 11 tho sa thing s ". Thos e thing s


24 might mean :tim most anythi~.


25 TEE COURT: Obj ec ti on sus tained.


26 MR HOGERS: Then you kn e\7, vhen you







1 I as Ford couldarral1,~e
2 not going to have to
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it, youv,ere, not going to prison and


pay one cent of money yourself, didn't


3 . you?


4 MR FREDERICKS: That is obj ec ted to on th e ground it is


5 fully covered by questions and answers, of this vdtness.


6 lfR ROGERS: No sir, it has not, after repeated and tech-


7 nical and small objections.


8 HR FREDERICKS: I vJi11 ,vithdraw it, if it has not been.


9 THE COURT: Let him answer.


10 A The only statement Mr FOrd ever made to me that you


11 could possibly, in my way of thinking, t't least, construe


12 to .mean arwthing of that kind. was this. "Bert we,
13 don't'lJ"dIlt you, we want those behind you".


14


15·


16


17


Q 1,'Jhen did he say that? A I donI t remember the date.


Q Before you'~:ent up? A Before I vrent up where?


Q To th e court house to the court room? A When?


Q At the time that this play fine was put on you? A It


18 was not a play vJith me, I can t',ssure you.


You never had to pay a d.ollar of it, Ford is going


to pay it; he says he is. Go ahead.
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21 A I think it was


At that time.


oh, yes, it ,vas before that time,


22 sure.
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was there at the tirr:e 1 made the statement.


THE COlffiT. This seems to be a good time to adjourn.


(Here the Court took an adjournrr:ent until Tuesday,


June 4, 1912, 10 o'clock A.M.)


A 1 am not


A Wrote


A M~ Petermiche1Q That statement--or Mr. Petermichel?


Q Ivlr. Keetch wro te it down for you, di d he?


what down?


Q Before the time you made your statement?


so sure about that.


Q How long sinc e you have seen that statement? A Since


the day 1 signed it, about three days after 1 made it,


about three or four months.


(Jury admonished. ) Ins tead of adjourning un til


9:30 tomorrow morning the court will adjourn until 10:00


o'clock. 10:00 o'clock tomorrow morning.
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AFTERNOON SESSION.


June 6, 1912. 2 o'clock 1'.M.


---0---


BERT H. FRAlTKIJIlT, on the stand


for further cross-examination:


1m ROGERS: Mr Franklin, did anybody aot as a go between


or means of oommunication between you and Mr Ford?


A At what --


MR FREDERICKS: Objected to unless the witness' attention


is called to some time.


I,m ROGERS: I mean, if your Honor please, the time of the


happenings that we have been discussing this morning. I


don't mean any remote time.


THE COURT: 13'etter fix it in the question.


lim ROGERS: Anybody act as a means of communication or go


between after Y9UT arrent and up until you pleaded guilty


at any time ,b etween you and l~ Ford?


A flall--


llR FREDERICKS: That is further objected to upon the


ground that· it is hearsay; incompetent, irrelevant and im


material and not cross-examination.


1m FOrD: I think, if the Court please, it would also be a


conclusion of the witness. ~e desire to add that to the


objection. In this, there might have been people







1 ing themselves as coming from the office of the District


2 Attorney from ~hich the witness might conclude that they


3 were go betweens. I think it ~ould be proper to ask the


4 wit~ess if any persons called upon him who represented that


5 they came from the District Attorney or any member of the


6 District Attorney's office, and let him state what was said


7 and done between him and this person, and then connect him


8 up with the District Attorney, if they can do so; but whether


9 the person was actually a messenger between the District At


10 torney and the witness ~ould be anoonclusion on his part,


11 or if he saw the District Attorney in company with such


12 person it would be diffarent.


13 THE COURT: I think that last objection is well taken,<!~lr


14


15


16


Rogers.


ME ROGERS: If your Honor has any doubt about it. I don't
from


pretend or contend that this gentlemen came te the nistrict


17 Attorney's office. I believe the contrary to be true.


bet~een then I have a risht to that preliminarily.


come from Mr Ford or I:'r Fredericks, but he came from a


somebody else came to him and·acted as a messenger or go


~o represented him as such --


I have no objection to that question.


THE COURT:


I don't believe that he represented Mr Ford or :Er Fredericks


On the contrary, he represented somebody else. Now, if


1m mnn:


IdR ROGERS: Hot as he represented as coning from I1r Ford or


Mr Fredericks, he did not. As a w~tter of fact he di1 not
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1 different quarter not entirelY disassociated ~ith them, but


2 from a quarter infintely more interested in procuring this


3 testimony than even Hr Ford or Mr FreQoricks.


4 !'.m FREDERICKS: We object to the statement of counsel,being


5 an alleged statement of facts not in evidence and not sworn


6 to, assuming that anybody came to him from anybody.


to Mr Rogers that I thought it had mcrit.which called for th


I think your Honor has ruled on the question.


If your Honor please


I suggest I


I call your Honor's attention to the fact that


No, I have not ruled on the question.THE COURT:


argument.


t.m FO~D:


MR ROGERS:


7


8


9


10


11
1


121


that your Ronor is considering it shows there may be merit


in bad faith, or that there is no merit in it; the mere fact


the answer to the (1<1 estion was long delayed , and then y;hen
!


the witness hesitated a long time, then counsel interposed
13


14


15


16


17


an objection. Now I don't say the objection was interposed


18 in it. Nevertheless, I don't wish to be put in the position
come


. of arguing this or asserting that this man didl as a matter
19


20


21


22


of fact, from Ford or Fredericks, but that te did act as a


go betwoen and as a means of communication. I have a right
. have


to shov. that l)ecause I don I t/ to trace what I regard as


interested in this matter. I think someone else


this plot or 'r:ha.t I have designated one way or another from


due respect to them. I don't think they are the people


I clon'.t have to trace it to them, -r;i th alltime to time.
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1 I think someone elso put this up, but I


J 109 ~
have never elaimeQ "


2 nor cl~rged that Fredericks or Ford did it, but I have a


3 right-to trace it back to the quarter from which it came.


4 !::R FRED"EPICKS: We certainly ob ject to counsel making the


5 remark anything is being rut up, as being misconduct on


6 the part of tho attorney for the defense.


7 LJR ROGER::): Let,' s have the truth and fact about it, if ~TOur


8 Honor please.


9 THE COURT: I think, !.Ir Rogers, that the question c aIls for


10 a conclusion of the witness, and that it asks for the rer-


11 son who r.Hl~r. be a go beb",een, would be his conclusion \yhether


12 or not such person ~as a go between.
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Note an exception, if your Honor please •.


Did anyone carry messages between you and Ford, preli


minarily to your staten;ent of the 25th of January?


A Before the 25th day of January?


2


3


4


2s 1 MR _ ROGERS.


5 Q Precisely. A Well, it is difficult for me to answer


6 that question. 1 will answer it, though, by saying yes.


Q Who was it? A George P. Adams.


Q Anyone elee? A' No, sir.


Q Row about Erwin Dingle? A 1 testified that Erw in


Dingle came to me and represented himself from the dis


trict attorney's office- 1 don't knowwhether he was or


A No, sir, 1 didn't


1 don't know anything about it.not.


Q Don't know anything about it?


send him.


Q He came to you and represented he was from the district


attorney's office? A Yes,' sir


Q And asked you to see Mr. Ford, did he 7 A No, si r •


Q As ked you to go to Mr. Ford? A pe did not.


Q Asked you to send a message to Mr. Ford through him?


A ~e did not •


Q What did Erwin Dingle tell you?


MR • FORD. The time and place--obj ect upon the ground no


f,oundation laid.
c-/MR _ ROGERS. 'Q At the time he represented himself as com-


ing from the district attorney's office?~


MR • FORD. Just a moment--we obj ect to it unless the


and place have been fixed. 1 don,t think they have.
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oame to him.
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THE COTJR T· 1 think he oan answer and fix the time.


A After the 25th day of January?


1
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7 'MR • ROGERS.


MR. FORD.


Q Before?


1 think the witness oan fix the time and plaoe.
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We are enti tIed to know.


THE COTJR T. Objection sustained on that ground.


MR. ROGERS. Exoeption.


A 1 know the date whioh he oame. 1 have no objeotion to


giving it.


MR. ROGERS. Q Go ahead and tell us • A The 14th day of


January.


Q The 14th day of January, the day you oommenoed keeping


your diary? A Yes, sir.


Q Where did he see you? A He saw me after 1 left the


offioe of Mr. ~avis, in which ~ met Mr. Davis and Mr. Darrow.


Q Where did he see you? A Corner of Third and Spring


streets.


Q Third and Spring? A lihird and Spring, the northwest


oorner.


24 Q Did he stay with you any length of time? A About an


25


26


hour, hour and a hal f •


Q Where did you go? A Saddle Rook Cafe and had dinner







1 Q Did he say anything to you about seeing the district


II c:n


2 attorney or Mr. Ford? A Fe did not.


3 Q Did you say anythir~g to him about it? A 1 did not •


4 Q He said to you that he came from the district attorney?


5 A Yes, sir.


6 Q What else did he say to you? A He said he thought it


7 was my duty and a duty that lowed to the public and a


8 duty that lowed to myself and family to tell the truth.


9 Q You knew, didn't you, that he was from Osoar Lawler,


10 and that he is a deputy United States Marshall? A t did
I


11 I not know it nor he didn't so state.


12 Q You didn't know he was a deputy United States Marshall?


13 A Oh, yes; yes, sir. 1 have told you on numerous ooca-


14 sions, if you separate your questions 1 can answer them


15 intelligently •


16 Q yOU knew, then, he was a deputy United States Marshall?


17 A Yes, sir.


18 Q Did he indioate to you where he had seen Mr. Ford a


19 Mr. Fredericks, when he said he came from the distriot attor


20 ney's office? A 1 think he did, yes, sir •


21 Q Where? A ~n the office of the United States Attorney


22 int, the Federal Building in this ci ty •


23 'That is where he had seen Mr. Fredericks and Mr. Ford,


24 was it? A 1 don't know; that is what he said.


25 Q That is What be said? A Yes, sir •


26 Q, Well, the officers of the Uni ted States
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ney, did he say that he had seen Mr. Lawler there, the


prosecutor inthe general dynamiting cases? A He did not.


Q Did you ask him? A 1 did not.


Q Was that before or after you saw Davis and Darrow?


A That 1 had the conversationwi th Mr., ringle?


Q Yes. A After.


Q By appointment? A No, sir, by accident.


Q You mean accident on your part, don, t you? A Yes, sir.


Q Youdon't know whether it was accident on his part?


A 1 do not, no, sir.


Q You don't know whether he had been waiting down in


front to see you as you came down? A 1 do not.


Q Did youmeet him or did he catch up with you or how did


your meeting occur? A He was coming south and 1 was


going north on the west side of Spring street and 1 met


him right at the corner of Third and Spring street,the


nor thwest corner, as 1 was to take my car to go home.


Q And he told you he thought it was your duty to tell


what you say the truth is? A And what the truth is, Mr.


Rogers.


Q And about the matter, and that he came from the district


attorney, whom he had seen at the office of the United


States District Attorney s01 A That is in effect, yes, si ;


you have it about righ~


Q Well, you told him you would see the Unit ed States Dis-


trict Attorney or"i4r.-Ford, did you 1 A 1 didn
t
t
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thing about the United States District attorney, and 1 told


him 1 would not see Mr. Ford, if Mr. Ford wanted to see me,'


the prop er way for him to do was to corne and see me in


person and not send anybody.


Q Did Mr. Ford do that? A He did 0


Q Where? A He came to my house the same night.


Q The same night, after you had seen Mr. Dingle, who said


he came from the office of the United States District


9 Attorney? A He didn 1 t say that.


10 Q Well, he said he came from there where he had seen ~.


11 Ford? A Mr. For d, yes, sir.


12 Q Did he tell you.hOVt' Ford and the United States District


13 Attorney happened to be in consultation there? A He


14 didn't say they were in consultation, and never mentioned


15 the United States Attorney to me at that time or any other


16 ti ne •


17 Q Did he just mention his office? A He just mentioned the


18 fact he had met Mr. Ford at the office of the United States


19 Attorney and Mr. Ford had r eques ted him to see me. He didn! t


20 say he had met him that day there.


21 Q Was that after or before you saw Col. Prom Johnson?


22 A Before, 1 think.


23 Q You met Davis and Darrow on the 14th? A yes, sir •


24 Q And you saw Dingle directly after you left the office


25 on the l4t!l? . A Within five minliltes after, yes, sir.


26 Q Didn't you tell Davis and Darrow about meeting Col.







111 5


That night~ yes, air.


At about 8 o'clock.


No, sir, 1 do not think 1 did.


1 am quite sure of it,· yes,


Tom Johnson on the 14th? A


Q Are you sure of that? A


sir.


Q You mean to say in your conversation with Davis and


Darrow on the 14th youdidntt tell them about what Col.


Tom Johnson had said? A 1 don,t think so. 1 couldn't


possibly have done it •


Q Couldn't possibly have done it. So you are absolutely


sure that that conversation with Din&l~, who told you


he had come from the District Attorney, whom he had net


in the United States District Attorney's office, occurred


after you had been at Darrow's office and you know you saw


Col. Tom Johnson after you had left Darrow's office--or


Davis's office--pardon me--on January 14th? A Tt must have


been that way, be cause 1 never told any such story as 1


told to Dingle and JOhPson until after that conversation on


the 14th.


Q Did you see Ding1e again? A


Q At what time that night? A


Q Where? A At my residence.


Q By appointrrent? A No, sir.


Q Was anybody with Dingle? A Joseph Ford, Deputy Dis-


trict Attorney.


Q So, after Dingle had seen you, talked With you in the


afternoon, the next time you saw him was in company With


Ford out at your house? A The same night, yea, air.
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1 Q Did youtell Dingle to bring Ford out there? A 1 did


2 not.


3 Q Did.Dingle remain during your talk with Ford? A Not


4 in the room where we were talking, no, sir.


5 Q He remained in the res idence? A He did; yes, si r •


6 Q And left with F<\d? A He did.


7 Q You had known for a long time, hadn't you, that Erwin


8 Dingle was Deputy United States Marshall"1 A 1 knew he


9


10[
I


11


took my place when 1 resigned, yes, sir.X


Q And knew, didn't you, he was connected with the prose


cution of Ryan and Gornpers and all those people?


12 MR • FREDERICKS· That is objected to as assuming a fact


13 not in evidence.


14 THE COURT· Objection sustained.


15 MR • EaRD. This is not a prosecution against Gompers that


THE COURT. No evidence of tl'e fact that either of these


men have been prosecuted •


MR. ROGERS. 1 know, but 1 am asking him if he doesn It


know t1;lat.


THE COURT. Read the question again.


(Ques tion read. )


MR • ROGERS. The first of the question will show its


16


17


18


19


20


21


22


23


24


25


26


I know of.


correctness.


THE COURT. Read tbe question before that.


(Last two questions read. )
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1 MR. FREDERICKS. Assuming there is any prosecution of


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


Gompers--dual in its character, and objected to also on


that ground.


THE COURT. Objection overruled 0


A 1 don' t think Mr. Ryan was indicted until after that


time, subsequent to the time 1 had talked with Mr. Di ngle,


and 1 couldn't have known it.


Q Then you are familiar wi th the dates of the indictments


against various persons in this so-called dynamiting--thmsa


so-called dynami ting cases allover the country "I


MR. FORD. We object to that as incompetent t irrelevant and


immaterial, not cross-examination.


THE COURT· Objection overruled.


A Did youfinish your question?


Q ves. A Read it , please.


(Question read.) A f am not familiar with the date. I


say t 1 don, t think Mr. Ryan was indicted until after that


timet 80 1 could not have any such knowledge at that time.







dynamiting cases allover the country. ar nft you?


A Ho sir. not any more so than any citizen that reads the


nev,'spapers. I don't think; I have no interest. I can assure


you. I am tryine to forget all of it.


ete 1 Q


2


3


4


5


6 Q


1118


You are pretty familiar with the general run of the


Ancl ;your c.:!uick recollection of the clate of the, indict-


7 ment of Ryan • you think is merely the result of


8 orclinary newspaper reading?


9 Till FREDERICKS: That is ob jected to because it assumes a


10 fact not in evidence; that is. that the v:itness has quickly


11 remembered the date v:-hen he Vias inclicted.


12 liB ?OGEES: He ansv:ered instantly.


13 TilE CO't:JT:T: Objection overruled.


14 11. !Ey instant recollection was brought about by your


15 question. Nr Rogers~ I am sure now. I am correct; that is


16 my impression at least; I didn't at that time. or any subse


17 quent time. before or since. knov: that Mr Dingle was in any


18 way connected Vii th the :prosecution. either of T:Tr Ryan. ~,=r


19 Gompers or anybody else connected with any of the so-called


20 dynamiting cases. Is that broad enongh?


21 Yes. You kneVi I.Ir laV:1er was working out of the


22 United States District Attorney's office in the prosecution


23 of these labor men. did you not -- labor mensa-called.


24 I use that in the general acceptation of the term.


You di~n't know that Dr Lawler. so far as this matte


25 A


26 Q


I did not.







. A No. no, I did not. I had no


I have not been in the Federal Building


1 Iwas oonoerned, waS making his offioe in tho aame Off:~~9
2 the. t Mr Dingle oom e from?


3 way 0 f kilOwing it.


4 three times sinoe I left there that I remember of.


5 Q On the 14th day that yo~ saw Dingle and you saw Ford,


6 v.ns the day you oommenoed keeping this so-oalled diary?


7 AYes sir.


8 Q Ooming now to that alleged conversation in which you
9 said that Mr Darrow told'you he got this money, you need


10 not ~orry about the ~arks on the money. that he got it
11 direot from Gompers, ian't it ~'fact that you were told to


12 bring that in if you got anop~ortunity to, in order to
13 conneot Gompers up with this? A I will answer that, Mr


14 Rogers, so that it may be understood by yourself.
15 Q


16 A


All right. go ahead.


I have answered it before, but you probably have for-


17 gotten it, that at no time. at no place, have I ever had any


18 discussion of the proseoution of Mr Darrow or the orime with


19 which he is charged, either \nth Mr Ford or with Mr Frederick,


20 other than just one or two m>rds. We he'Ver have had any con


21 versation in regard to it; in fact, I have refused to enter


22 into any co?vorsation with them in regard to the question,


23 because I knew you "ould ask that question.


24 Q You knew, didn't you, I wasn't driVing at Ford and


be glad to know who you mean, and then I will,;((MI9Jt~


25 Fredericks the time ,:hen I spoke ab out "r.ho told you to


26 that"; do you know the. t? A lio, I don't know it. I
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Q I mean the people connected with the prosecution


against Compers, and Ryan and those people, not Fredericks


and Ford at all? A I don't Imow who they are.


1m FREDERICKS: That is objected to on the ground it assumes


a fact not in eVidence; that is, that there is any prosecu


tion or any person connected with any prosecution against


Gompers,or anybo~y interested in the prosecution of Gompers


it assumes that.


MR ROGERS: A matter of common knowledge, that the United


States in this district, through Oscar Lawler, and in other


districts has ~~de a very strenuous effort to connect Nr


Gompers and to bring his ngn e in if peradventure it might


be, and it isa matter of common knowledge right from the


evidence in this case, that the Federal Grand Jury at


Indianapolis sent for this check-book and it came into this


Court from Indianapolis, where they are investigating these


other charges, and it is our contention that this prosecu


tion against Darrow is but a step against Gompers. !dr Burns


is going allover the East and being interviewed ever~~;here,


announcing that he is going to get Gompers, if he can,


through "Darrow.


I would not have said that, if your Ronor pleases, and


I apologize for doing it, mxcept they drove me up to it.


That is the si tuation right from the Indianapolis Grand Jury


came these checks.


18 }form: :7e take eJrception to each and everyone of the
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1 statements as to alleged facts made by counsel, on the
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2 ground it is not a proper method to introduce facts


3 before this jury.
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by means other than evidence, and on the further ground


that it is assuming what is not a fact, that Mr. Burns


is in anyway, shape or form connected with this prosecution


every day, right over there, yesterday in the hearing of
to ..


Mr. Blakesley, 1 venture(s ay Mr. McLaren, a Burns man who


goes from this court room to the district attorney's office,


enployed and paid by Burns, is a man that they send out


and the Burns men run allover this case everywhere, even


to hounding our Witnesses and watching our offices and
. could


dictagraphing our places. How ,no: man/~a.. truthfully


deny that William J. Burns's men, employed by the National


Erectors Association are not behind this case in every


par ticular • Let any man stand up and deny it Who can, and


bring ~. McLaren to that stand.


Burns is not connected With this prosecution. Inthis room


If your Honor please, Mr. Ford has said Mr.


was done only for the purpose of influencing the jur; Cc I


MR. ROGERS.


It51


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


a


5







1123


MR. FREDERICKS· l'lell, now, may it please the court, 1


don't know what we can do when counsel is permitted to~make


such statements as that other than to state that they are


not true. - Mr. McLaren is a ~rns deteceige who has been


separated from Burns's office and employed by the district


attorney's offic e in this case and in several other cases


far a number of months. The Burns Detective Agency, like t


Pinkerton Detective Agency or any other detective agency


that might be handy, is used by the district attorney's offi e


at times in running out matters, in looking up evidence;


they obey orders in that regard. They are not interested


in this prosecution except occasionally as hired men, and


in that regard if they come in contact with evidence that


might be material, of course, they would be used as witnesse •


This prosecution is a prosecution entirelyand solely in the


hands of the district attorney of this county and not in the


hands of Burns or his agents, nor the National Erectors


Association, or anyone else, and 1 don't know of any way to


19 _legally put on evidence to disprove the violent and erratic
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and uncalled for statements of counsel. He makes them


here to this jury. The jury are apt to forget they are not


sworn tes t imony and 1 don 1 t know "h,at to do, your Honor.


We are tryirg totey this case according to the rules of


evidence; we are trying to prove to this jury by the sworn


testimony of Witnesses that this man Darrow committed this


has absolutely nothing to do withcrime, and Burns... _
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1 except in cases where he may be hired by us, as any other


2 detective would be, and told to go and look and see what he


3 can find. If Burns has anything against Mr. Gompers and


4 is following Mr. Gomp~rs, that is his business, not ours, and


5 we are not interested in it. We have no charges to prefer


6


7


8


9


10


11


12


here against Mr. Gompers in any way,shape or form, and if Mr.


narrow, as this Witness has said, had not mentioned the


name of Gompers and if it had not been brought out on cross


examination Qy this Witness, the name of Gompers would never


have been mentioned in this case. We are quite well content II
II


to try one man at a time. We have no case against Mr. Gomper 11


-
if we had we would file it. \'fe are not Tying to make


13 cases. God knows there are cases enough made wi thout our


14 trying to male any • Now, that is as near as 1 am able to


15 state the situation of the prosecution in this case. Osoar


16 Lawler is the attorney--may be the attorney for the National


17 Government investigating something along his own line, and


18 the lines may cross, snd there may be information passed


19 back and forth, but there is absolutely no effort to drag


20 anyone in here and when counsel makes that statement it is


21 misconduct. We have ;p appeal. This jury is o:>ur final


22 arbiter in this matter, and when counsel stands up and


23 endeavors' to poison their minds, 1 don't think that it


24 can be done and then it is not fair.


25


26







3m 1 IHe is doing something tha:oertainly. in my mind. is des::~~ I
2 ing of a rebuke from the Court, and the Court should not per


3 mit him .to do it. No~, I don't know ho~ to' lay the matter


the man of r.hom they are complaining, haspersonally,


anything to do with this case, and he hasn't anything to do
been


~ith this case. Gompers may havejmentioned - , but the


question here is not Gompers, or it isn't Burns.


fuR ROGERS: That is what I will show, by his statements,


Burns' Agency here, or any place, may have been requested


to do a particular thine for us or not, is not in any wise


inconsistent with my st~tement that Nr William J Burns


this Court.


if your Honor please.


he denies my good faith -- I challenge counsel now to permit


me, if I cannot bring Mr Burns who is not in the juris
'shed


diction, to permit me to bring his publi! statements into


1m FREDBRICKS: Vlliat has Eurns to do with this prosecution?


~!R FREDERICKS: Absolutely nothing.


1m FORD: If the Court please, I don't wish to be misunder


stood. I made the statement that 1~ Burns was not connected


with this prosecution. The fact that the employees of the


4 more clearlY before the Court.


5 rim ROGERS: If your Honor please, I challenge the District
shed


6 Attorney to permit us to sho~ the publi! statements of


William J Burns, or to produce Mr Burns and hiscmrrespond


ence with the District Attorney. I challenge counsel
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1 I a question before the Court and we ask your Honor to rule


2 on it, and we ask your Honor to protect us from the state-


3


4


ment made by Mr Rogers, and T.e ask at this time that your


Honor take some action against the bitter tirade made here


5 and the vehement tirade made before the jury.


6 I.m APPEL: We didn't mean any disr~spect for the District


7 Attorney or his assistant, either, and we certainly feel


8 that they ought not to be so vehement in defending Mr Burns


9 here. If Mr Burns is not connected v,ith this' prosecution,


10 why then, he don't need any defense.


111m FREDERICKS: We are not defending Eurns.


12 BR APPEL: If Burns is not connected ......i th this prosecution


13 and he has corresponded v.ith the District Attorney here in


14 reference to this case, ~hy, his correspondence ~ill show


15 whether he is connected or not; and being in the hands of


16 the District Attorney, of course ~e cannot get it.


171m FREDERICKS: We have no correspondence v;i th Mr Eurns in


18 regard to this case. I will sa.y that to the counsel.


191m lu'PEL: I know, but Burns'national Detective Agency


20


21


1m FnE~~ICKS:Or Burns' National Detective Agency in regnrd
to ask .


to this case except~that one of their men. come here and


22 es. a V>'i tness to tell something that he learned several


23 months ago'.


24 I.m. APPEL: But I don't blOW mything about it, your Honor.


25


26


I am simply trying to illustrate here the difference here,


~ithout virtually there being anything to it bet~een







going around saying he is convicting everybody. including


his met-hods of convicting Mr I.1i tchell up in Oregon. which


is the sub ject of investigat ion now by 1'.1r Taft, if he go os


around blowing that way, the District Attorney ought to


squelch him because it affects the public~ If it is true


he is,' we ought to know that fact •. If there is anybody


outside interested in the prosecution of Mr Darrow growing


out of the differences that have occurred between Labor


Unions and anyone else back in Chicago. or anywhere else.


not oonnected with this case, they ought to be kept out of


this case; ~n"xhu¥B: nothing to do with this case. But if


they oome up here and say something, now, your Honor, it


might be possible the County of Los Angeles and the Board of


Supervisors have offered a reward that Nr Burns is claiming


now. It may be possible it is a matter of public notoriety


that Mr l~cLaren is a representative of the Burns' A~ency.


He is the local agent, so constituted. If it isn't true


these gentlemen ought to riGe up rna.. claim it is not true.


ITe are led to believe that by the notoriety in the press. an


if the press is lying to us and to the public, .these gentlem r


ought to be able to sho ...... it is not true. It is \7ithin their


knowledge;' I don't know it, I don't associate with detec


tives of that kind, therefore I am not able to state, but


counsel -. seems to know all aboll t it.
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How, if this man Burns is







1128


dinate issues.


He says Burns's Agency haa nothing to do With this prose-


He ough t 10 know. If ther e is anybody in the dis-


It is absolutely immaterial whether it is true ormente


men t and' insinuation ..tha-the"has' made and we ask your
~--


\ .


Honor to take\some action in regard to that matter. We


are not here t~ying the 'truth or the falsity of this, we


are trying to show whether counsel has a right to state


alleged fact before this jury or make any attempt· to reach


the minds of this jury except wi th legal evidence. That


is the point we make and we ask yOTZ. Honor to take some


act idm in regax d to tha-tt. Wear e no t going to try subor-


TPE COURT. The real question before the Court is whether


or ~t Mr. Rogers's question assumes facts not in eviden


false. That is not the point. Simply inviting that we


admit or deny it is true in all respects, the fact of its


truth' or falsity coun,sel has no right tomake,,'the; s'tate-


cution.


trict 'attorney's office who is not representing Mr. Burns


now in getting the rewax d from the County and the Ci ty of


Los Angeles, then he ought to know it, and we are simply


asking to have light, and if it doesn't have anything to


do wi th this case then keep it ou t.


'MR • FORD. If the Court please, the truth or falsi ty of


the statement made by counsel has no place inthe record at


all until introduced by competent evidence, and we ask


that your Honor take aone action wi th regard to that state-
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1 not a ques tion of whether or not the facts exis t, but


2 whether or not the facts are inevidence. 1 think th!lt


3 objectj.~n. is well taken. 1 think it is my duty at this


4 tims and 1 do must fUlly and completely admonish the jury


5 that the somewhat heated and emphatic statements purporting


6 to be facts in regard to this matter, presented wi thin


7 your hearing at this time must be absolutely disregarded


8 by you as being evidence in this case, and not for your


9 consideration at all by way of testimony here presented


10 at this time, and 1 admonish counsel that in the heated


11 condition that necessarily arises inthe carrying on of


12 this trial they should be more careful to refrain from


13 statements of fac ts or purpor ted facts not in evidence.


14 The objection is sustained.


15 MR. ROGERS. Wi th respect to your Honor 1 s ruling and your


16 statement that it was somewhat heated, 1 admit the heat md


17 possibly lay it to the fact that the atmospheric conditions


18 are not salubrious, but 1 call your Honor ' s attention to


19 the fact that my statements were a reply to the statement


20 of the distfict attorney made by Mr. Ford and Mr. Ford ori-


21 ginally, that Mr. furns had nothing to do with it. Taking


22 it upon that 1 transgressed your Honor ' s kindness and 1


23 tender," to your Honor my apology.


24 THE COURT. My admonition went to counsel on both sides


25 in this matter, that f1.sta tements of counsel ought not to


26 be made by counsel at the bar.







yes, sir.


Q And you had not seen Col. Tom Johnson then? A 1 don't


think so at this time, that is my recollection. If 1 so


stated 1 was mistaken.


Q 1 will ask you if you didn't testify this on your


direot examination: "Q--Now, on" Sunday afternoon when you


met Mr. Darrow and Mr. navis in Mr. Davis's office, you rem


ember the time, do you, after your arrest? A--ldid not.


1 met him in Mr. Rush's office. Q--ln ~ir. Rush's office?


Q--Well, Mr. Davis and Mr.A--Yes, in ~ir. Rush's off ice.


Rush are partners and the offices is the office of Davis


and Rush, isn't it? A--They dontt occupy the sarre rooms,


no. Q--One has a private office and the other haa a


pr ivate office? A--l twas in Mr. Rush 'a room. Q--All


right, it was in ~. Rush's room. A--Yes, sir. Q--Do you


remember saying then to Mr. Davis and Mr. Darrow 'The dia-


'\ '\ 30
MR. ROGERS. Q Mr. Franklin, a few moments ago we were


discussing whether or not you had seen Col. Tom Johnson


after or before you saw Erwin Dingle on the 14th of


January and" yeus aid --you remember the circums tance?


A 1 remember the conversati'on we had, yes, sir.


Q Now, that conversation occurred, as you said, inthe


office of Nih Rush between Mr. Darrow and M.r. Davis" and


yours elf? A Yes, sir, the 14th day of January.


Q The only conversation that you had in the office of ~M.


Rush was onthe 14th of January? A The three of us,
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sent Colonel Tom Johnson to me and told me that if I \'7il1


IT --to Mr Davis and Mr Darrov, the !>istrict Attorney has


A ITo, I di


iJidn't


A 1: did. not.


A I did not.


that is what he advisedYes,A


Q Now, did you further say to


Q You told them that Colonel Tom


Q Or anything like it?


A lie did, what I have said, not ~hat you gave; w


If you will come through against Darrow?


Johnson t'old you tr..at?
him


and I paidffor his advice and he gave it.


A I did not.


you?


Colonel Tom Johnson tell you that, that I have just gi~nn


District Attorney.


Q Didn't you say that to Davis and Darrow at that time?


A No, I did not say that, and Mr Johnson didn't say that.


man in Los Angeles, you needn't tell it.


anything against any man other than Mr Darrow, a~y local


Q


not. Q If you will come thDough against Darrow?


Q TlQ Do you remember saying then'T -- this is the q ues-


them on that occasion that Colonel Tom TI"ohnson had told you


tllat the District Attorney had sai d to you if ;}TOU 1::ne\'7


tion th~t was put to you on your direct eY~mination:


or not I don't know.


Johnson who had said he came from l.1r Ford, v;-hether he ;lid


come through against "Darrov;' I will get nothing 1)ut a fine,


Q Did you mention Colonel Tom Johnson? A I told them


I~r Johnson had told me that, but not coming from the


and they will take the mone~7 that theJ7 have to 'Pay the fine.


A No sir, I didn't. I told them, I think, at that time


mn the same occasion, trr Rogers, that they had sent Colonel
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1 I said he smd. Q rfuat did you say he said anyhow?


2 A I sa id. tr..at he sai d if it was necessary to mix up any


3 body else, any local man, in a fight of this kind, to keep


4 my mouth shut; that is what he smd, and that is what I told


5 Mr Darrow and Mr Davis. I thanked him and paid him, and


6 that is all there was to it."


7 A I testified so at that time.


8 1m FRED~ICKS: Just a moment. We object to that, may it


9 please the Court, not serving to impeach anything the


10 "~tness now says. I call the Court's attention to the


11 statement of the witness as purported to have been mad.e


12 there in which he says: "He said that at that time or some


13 other time."


141m APPEL: Oh, no --


15 A That is the exact language of my answer.


16 ~.m FORD: On pase 852.


17 1m ~BDERICKS: I submit it to the Court.


18 THE COURT: Let me see the transcript.


19 !.1R ROGERS: lie said just now he ~aw Mr Davis and. llr Darrow


20 in Mr RU?h'sl office but once.


21 A


22 Q


That is all the time I saw them, in :'~r Rush's office.


He told then that you came -- he told them that any


23 other time?


24 1.1R FO-::::D: Wai t a mom en t until the Court rules on this


25 question.


26 TF...E COURT: I think the transcript is somewhat ambiguous
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1 on the matter. I think the witness ought to clear it up.


2 MR F::1EDERICI:S: rlithdraw the objection.


3 A ~ stated to you at that time, Nr Rogers


4 r:ffi APPEL: No, no; the question is whether or not you so


5 testified?


6 A Well, I don~t care to be interrogated by only one


7 attorney at a time.


8 1m FORD: that is the witness' right.


9 Iilll APPEL: I am making a very kind suggestion.


10 A I don't need your suggestion, Mr Arpel.


11 THE COURT: Now, Mr Franklin, the Court will rrotect you


12 if you require any protection. I don't think you do under


13 the circumstances. What is the question.


141m RO G~S: Did you so testify?


15 TilE COURT: You Y;ant to see the transcript?


16 A I so testified at that time, but I so testified at


17 this time -- wait until I get through with my lmS\"ier.


18 DR :RoGERS: Go ahead.


conversation with lir Darrow and Ilr Davis in regard to


Johnson, and I said there at that time, or some other


19


20


21


A The q.l estion was asl:-ed me at that time if I had a


Tom


~ .elme,


22 and it is so in the transcript, and I say so now, and I
ca:'linh


23 don't want to be put on record as~something at that time


24 and something else now.


What other occasion did you ever meet Davis and narrow
25


26


Q


tQgether in Kr Rush's office? .~


11. 'I'he anS'T.'ers
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1 tions doesn't signify that I met them at the time I haa that


2 conversation in Mr Rush's office. It is merely a play on


3 \'iords. .


4 Q At what other time diel you meet Davi sand Darrow


5 together when you talked about Colonel Tom Johnson other


6 than that Sunday afternoon,' January 14th?


7 A That question was never answered.


8 Q At what other time did yon ever meet Darrow and Davis


9 together in Mr Rush's 0 ffi'ce, or anybody el se' G 0 ffice,


10 except January 14th? A I don't recollect the date; it


11 was after January 14th, it must have been or I would never


12 have talked to him the way I did.


Where did you meet Davis and Darrow together after
13


14 Q


Where? A ·iVhere what?


15 January 14th?
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Q Where, after January 14th? A Oh, 1 don't remember


any specific cases, Mr. Rogers. Be impossible to tell
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MR • ROGERS. Well, did you?


A 1 question it very much at this time.


Q Then youquestion it very much and dontt think you met


them. Tell me when it was you told them about Col Tom


Johnson? A 1 couldn't tell you and 1 told you before;


1 told you 1 thought it was after January 14th, but 1


think now that 1 didn't meet them after that time together.


and 1 am very frank to say to you that 1 was mistaken,


apparently, in what 1 testified to and any time 1 makea mis


take in my testimony 1 am only too glad to correct it •


Q NOW, you want to correct it, do you7 A 1 said all 1


wish to on that SUbject.


Q Then what did you tell us the truth about it. Did you


see Col. Tom Johnson before or after you saw Dingle?


A 1 dontt know.


Q What is your best recollection ncm that you desire to


correct your testimony? A 1 don't care to give any recol


lection of the matter at all. 1 saw him, as 1 testified


to.


Q Well, as you testifie d half an hour ago, as you testi


fied the other day or as you testify now, w~h? A 1 don 1 t


remember when 1 saw him. 1 so testified the other day and


half an hour ago and 1 so testify now.


Q And you repat that much of the conversation anyhow that


1 read to you when you had the two of them together which


you say must have been before the 14th or onthe 14th?
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1 don,t remember
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A Read it again and 1 will tell you.


juet what your statement was.


Q Don't you remember what 1 asked you about a moment ago?


A Not altogether; there was so much of it.


A 1 don't care to read


A If you


wish.


Q Well, 1 am asking you if what 1 read to you a while ago


concerning what you said to Darrow and Davis tog~er didn't


occur on the 14th the last time.that you saw Darrow and


Davis together? A About Col. Tom Johnson?


Q Yes, sir. A 1 don't think so; 1 am not sure.


Q Then when was it? A 1 don t t know; don 1 t pr etend to


know; never said 1 dXi know.


Q But you think you dintt have any conversation anyhow afte


the 14th? A 1 question it very much.


Q You got a memorandum of the 14th there? A Ye~ sir.


Q Lett s see it. A It is my pr ivate property ani 1 will


not show it to you.


Q You referred to it a while ago and 1 would like to look


at it.


MIt. FORD •. The Witness didntt refer to it to testify.


MR. ROGERS. 1 ask an order to give it to me.


MR. APPEL. He refreshed his memory.


MR. FORD. He didn't testify from it. The point is







be produced.
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that the witness did not testify from his memorandum, if


he did then they would be entitled to it.


MR. APPEL· He looked over: the memorandum, he refreshed hie


memory from his memorandum, his mind, as to when that con


versation was, after looking at it, and after the district


attorney here made some remark that it is unnecessary to


mention now, he said that"there is nothing in the memo-


take his word for it and we are entitled to anything that


he refreshed his memory from,- either to testify that a cer


tain thing exists or doesn't exist, and we are entitled


to it. He has been allowed to refresh his memory::. and


we have been calling for this same identical memorandum


all the time, and opportunity after opportunity has pre


sented itself whether we are entitled to it, and if there


is anything in the diary we are entitled to call his atten


tion to it. If there is not we are not and we ask that it


Now, your Honor, we have torandu~ here about that."
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3m 1 11R FORD: If the Court please, the witness y;aS allowed to


2 look through a memorandum book to see if he could find


3 something from which he could refresh his recollection. He


4 didn't find anything by which he could refresh his recol-


5 lection. He did not refresh his recollection. There was


6 no memorandum from which he did refresh his recollection,


7 consequently there is nothing to which counsel is entitled


8 to look at.
\ .


If he had found something which refreshed his


9 recollection and had testified, why then, as in the case


10 this morning, we wonld submit it v:as perfectly proper that


11 counsel should be entitled to that. Section 2024 prov:i. des


12 if the ",,oi tnesS testifies from B memorandum, then they are


13 entitled to look at it, and we state that to be the law.


te 14 rill ROGERS: :Didn't the v:i tness mention the memorandum, and


15 didn't he look at it in your Honor's Ilresentle, and. turn


16 around and say there was no mention in it?


17 liR FORD: I ask tlmt the rule be enforced; I was not 0.1


18 lowed to argue .. This is our objection, and I have a right


19 to close. I ask that the ergument be concluded.


20 THE COURT: . Yes, the argument should be conclurled. It is


21 virtually the same question that came up this morning, and


22 the ruling will be the same. Objection sustained.


1m APPEL: We understand that no rule \~ll be enforced by


the Court to submit a memorandum that he has inspected :in


23


24


25


26


1m ROGER3:· Exception.


Court to us.
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1 riIR FORD: There was no objection. sTour HorLor. and v;§ ask


2 ,that is a moot Question. We ask that thero be no ruling


3 until there is sooe objection before the COtITt.


4 TEE COURT: The request ~as made by the attorneys that it


5 be produced, and it was objected to by the v:itness on the


6 stand, and the request is overruled and the objection~ of


7 the witness is sustained.


8 .ER APPEL: Oh. I see; v;e take an exception.


THE COURT: At this time


1m A,PrEL: We ask that the memorandum be 'passed over to


the Clerk of the Court and be marked for identification.


go into the record so that the record will speat a11at


memorandum v;e asked for and wr~t memorandum the Court re-


fused our request.


THE COUTIT: The request vi 11 be denied.


1m AIrEL: We take an exception.


Q By Mr Rogers: Does that nenorandum say anything about


YOlU' meeting Davis and Darrow on the 14th?


I:m FORD: We object to that as irrelevant and immaterial,


the witness no~ having testified from it.


1:ffi ROG~RS: He looked at it in the presence. if your Ronor


please. of your Honor and the jury.


ER FOR"') :Re has not.


l~ ?OGS23: ~e have nothing to conceal. and I sincerely


hope they have nothins.· If there is anything t:hl1t \7i tness


looked at that he ought not to look at. ver'jT '....e1l.
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1 ought not to look at it.


2 A I withdraw my consent to sho~ing the memorandum, md


3 will shoT. it to the District Attorney


4 1.ffi FORD: 1,7e object to them looking at it at all, because


5 the rules of evidence provide for circumstances under ~hich


6 they are entitled to look at it, and ~e don't care for it


7 outside of the record.


8 TilE COu?T: That question is passeQ, no~. The recruest of


9 defendant has been denied. There is a question now be-


10 fore the Court; read the question.


11 1ill APPEL: The witness says, your lionor, offers to let us


12 see the memorandum •


13


14


15


THE COUPT: If the \yitness 0 ffers to let yo~ se~ the memo- '1
randum, if there is no objection from the Dlstrlct Attorney-


MR l\PI'EL: But, the District Attorney cannot object to that.
!


16 This man is a wi tness for both sides. When a 'l';"i tness comes


17 befOre this Court, wr~tever infor!~~tion he has in his mind


18 or in his possession, maybe used by both sides. They have


19 no right to object that the witness shall not eive us any


20 information, your Honor.


21 THE COURT: I don't know of any limitation to the right of


22 counsel to object if they desire to.


l:now everything that transpires in Court.


1m Ar?~L:' They object, and ,we ask your Honor to rule.


The statement by the witness resurrects the


The witness is in Court, and we are entitled toLffi FOP1):
23
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question that ~as disposed of. Witnesses have a right to
against


be protected. in court, and v.non they protest "produc ing a


memorandum that was not clearly and unquestionebly material,


4 he ought to be protected. He has now waived that question,


5 and. I see no reason why the memorandum should not be pro-


6 duced. and handed to counsel.
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-
MR. ROGERS. ~ardon me, 1 wont look at anything.


A 1 don't care what you look at. 1 would like to have it


A 1 waive objection to that one particular page or memo


randum and the only memorandum of that conversation.


THE COUR T. All' right. Produce that page.


IIp 1


2


3


4


5


6 read to the jury, if you would. (Hands document to


7 counsel.)


8 MR • ROGERS. 1 offer this inevidence. You have seen it,


9 haven't you? (Handing document to Mr. Ford. )


10 MR • FORD. 1 do not carry everything in my hea d. (After


11 examining document. ) We have no objection to joining


12 in the request.


13 MR • ROGERS. 1 offer it in evidenc e: "January 1, 1912.


14 Consultation With navis and Darrow at 3 P.M. in naVis's


15 q:Mice. Met Erwin Dingle at Third ani Main street and wen't


16 With him to the Saddle Rock restaurant for dinner, then


17 went home. At 7 P.M. was visited by Dingle, accompanied by


W'ord of the Distr ic t Attorney t s office.18


19 11 P.M.


Stayed until


Mr. Ford tried to get a statement. Refused to mak


20 any."


21 THE CLERK. Defendant's Exhibit C?


22 MR • ROGERS· Yes, sir.


23 Q Now, having made a memorandum of that 'Visit, of that


24 consul tation with Davis and Darrow, be kind enough to


25 look and see if you have had amy other?


26 14R. ]URD. Wi th whom?







A Together, you mean,
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Q With Davis and Darrow? A My memorandum does not show


~ny other, 1 don,t think, and 1 don't think 1 had another


one With Mr. Davis and Mr. narrow together.


Q Now, does your memorandum show that you had any other


consultations or meetings with the other gentlemen mentione


on that slip, namely, Mr. Dingle and Mr. Ford? A Oh,


yes, 1 think so •


Q Now, refresh your recollection-


or separately?


Q Together and separately both. A 1 don, t think it has


any reference to Mr. Dingle. 1 think it has to Mr. Ford.


Q Now, tell us when you met Mr. Ford againaiter the 14th?


13 MR • FORD. You wan t him to use his memorandum?


14 BY MR. ROGERS. If that will aid his efficient recollection
or


15. A 1 don,t think 1 made any.


16 MR. FORD. We have no objection.


17 A To the best of my reoollection at this time, the next ti l


18


19


1 met Mr. Ford was on Wednesday night, following the 14th


day of January.


20 Q Are you doubtful about the date? A Just a moment and


21 1 will be sure about it. 1 don't think there is any ques-


22 tion about it.


23 Q lX>es this memorandum book of your show it? A 1 don,t


25 Q Look and see.


24


26


know.


MR. KEECH. 1 object to that--
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A It is not necessary. (Referr ing to book.)


THE COURT. Any other questions, Mr. Rogers?


1m. ROGERS. ·1 asked him to look and see. There is a


matter pending, if your Honor please.


THE COURT· The witness answered that question.


A It was on Wednesday night, according to rrry memorandum,


which is correct.


Q Where? A Where did 1 see him?


Q Yes. A rre came to my house in his automobile ani


we went from there to' the residence of. George P. Adam •


Q Attorney? A Attorney at law, yes, sir.


Q The first time you had seen Adams? A No, sir •


Q When di d you see him? A Mond~ ani Tuesd~y.


Q You know he is attorney for the . Erectors' Association,


donOt you? A. No.


Q National Erectors' Assce iation? A 1 do not.


Q You do not? A i do not, unless it might be, if you


will pardon me, 1 will change that statement a little-


I had read in the paper he was representing--


1m. t'ord. We object to any hearsay statement of what this


wi tness read inthe paper or anything about George Adams,


at the present time.


MR. APPEL. What he thought about it is proper.


THE COURT. Yes, the witness ought to have aclear field


in which to make his answer and when his answer is some thin


improper it will be stricken out.
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1 MR e Ford e . 1 think your Honor knows what the witness was


2 going to say and 1 know and counsel know and 1 think we


3 will 8.11 agree and counsel will be wi lling to stipulate it


4 is not a proper answer and it is certainly not responsive


5 to the question and it certainly is immaterial.


6 THE COlR T • Make your objection e


7 MIl e FORD. We object to it onthe ground it is immaterial •.


8 THE COURT e.' If. you make an objection it is not respon


9 sive to the question if. it is not responsive it Will be


10 I1tricken out.


11 lAR. ford· We object to wl:lat GeDrge Adams is at the


12 present time, it is not material, the only question material


13 is what he did at that time.


14


15


16


17


18


19


20


21


22


23


24


25


26







1148


A Yes sir, that is correct.


Q Did you see Adams about this matter before January


Q Did Erwin Dingle or Mr Ford suggest that you consult


.ll.. lTo sir.


A They aid not.


A I saw him the next day.


A I don't think so.


Erectors Asaociation?


14th?


I.Ir George l' Adams?


14th?


Q Coming now to the 1I1erchants & ~iannfacturers Association


meeting again, I ~ant yon to -- for fear the record does


not cover it,-do you say that the first time after your


arrest that yon talked with Zeehandelaar, the ~ecretar:J,


was when you went up to the office on the day you have


mentioned as after the 25th, when he said to you, as you


came in, ."Do yon v:ant to make a statement"?"


Q And you saw George F Adams after you had seen the


District Attorney, that is,' Mr Ford, on the nisht 0 f January


TEE COWT: The question is not v;hatGeorge Adams is, or


was, it is a qtlestion of v:hat this witness Imew about this,


and he has great latitude in --


I.m FOR;): But, he stated he didn't Imov; except what he read


in the paper. That is clearly hearsay, and it is not neces


sary for us to hear ~hat he read in the paper, and it is


necessary for me to make my objection, if there is harm


being done. before there is any harm.


~IE COURT: All right. The answer stands.


1m ROGERS: Did you know anything about the connection of.


the Merchants E; I~anufacturers Asso cia t ion wi th the lTational


-Tete1
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1 Q Did anyhody on your behalf, or at your suggestion,


2 see him? A I do n f t kno\\".


3 1m FO.... D:


4 MR KEETCR:


5 1:ffi POGERS:


6 1.ffi FORD:


We object to that as hearsay.


Calls for a conclusion of the witness.


That is plain.


If the witness didn't see him,hov; does he know


7 v;ho else saw him; that is clearly hearsay.


8 TIrE COURT: The q ne st ion is: "on your behalfll
•


9 11R ROGE?S: Or "at your suggestion".


10 ER FORD: He would have a right to say: "Did you send any


n body to him before thatll , but if that person sa"" him, even


12 if he sent him, would be purely hearsay. TIe has a right to


say: "Did you send him,?ll and we would not ob ject to that,


tmt he says: "Did anybody else see him on your behalf?"


Yes, that is so.THE COlJRT: Objection sustained.


A Ho sir.


Djd anybody, at your suggestion, go toBy Mr Rogers:


see Zeehandelaar?


Q


Rov; does he know?


13


14


15


16


17


18


19 Q To your kno'\":ledge? A 'Ho sir.


20 Q And. you are sure of that? Ii To my kno\w;ledge, yes si .


21 Q Did you get any V>ord from Zeehmdelaar, either directly I
22 or indirec~ly, after :lonr arrest and before the 25th?


23 " Before the 25th?
"'~


24 Q Yes. A Ho sir.


25 Q And you are sure of that? A 3efore the 25th?


26 Q . Yes. A Ho sir, I did not, directly or indirectly -







Q Did you receive any \".0 rd from him before the 25th?


A lTo, Mr 'Rogers, I did not of January.


Q Did you do so afterwards? A lTo sir.


Q Did you believe Mr Zeehandelaar waS trnder obligations


25th of January. of course, you are alluding to?1 1-th~
2 Q


3


4


5


6


I am assuming that, yes sir. A Yes.
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7 to you so that he would go to the newspapers ana. ask them


8 to suppress anything about you that they were about to


9 publish?


10 ];'ffi FREDERICKS: We ob ject to that as incompetent, irrelevant


11 and immaterial.


12 THE COURT: Objection overruled.


13 A Mr Zeehandelaar is not under obligations tome, nor


14 never was.


15 Q Then ,r:hy did you 80 to Zeehandelaar and. ask him to got


16 tho papers to suppress the publications about you?


17 A "Because I thought he would be the :propor !lerson to go ,.~.


18 Q And why the proper persen to go?


19 1m FORD: We object to mhat as c&ling for a conclusion of


20 the witness.


21 Q
By l,:r Rogers: What made you so think; that is the


22 question.


23 IJR FORD: That is objected to as calling for a conclusion


24 of the witness, irrelevant and ir.rrnaterial.


THE COU?T: Objection overruled.


On account of the relationship supposed to bo eY-ist.
1'..


25


26
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1 between Mr Otis. or the Los Angeles Times, rather, and Hr


2 Zeehandelaar.


3 Q And Why'did you think that he would be the proper


4 person for him to go to?


5 1ill FORD: We object to that as irrelevant and immaterial.


6 ~HE COu"RT: Objection overruled.


7 A It is hard to answertha t question. I went to him --


8 Q What reason had you to believe that he owed you the


9 trouble of suppressing newS in the newspapers?
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was inthe forenoon.


MR. ROGERS. unless 1 shall pr esent reasons to youI:' Honor


which would appeal to your consideration for the reopening


which may occur, that is all.


THE COURT. IJlhere is a ma tter, Mr. Rogers, 1 want to tak


THE COURT. Do you wan t an Glbjection?


MR • FORD. No.


BY MR. ROGERS. Q. You wan ted to owe Mr. Zeehandelaar some-


thing, did you? A That would have been the effect of it-


MR • FORD'., Just a moment--l wish you would give us an


oppor tuni ty to make an obj ection •


A I beg your pardon -. Yes ,sir •


MR. FORD. 1 don't want to make any now, the question is


MR. ford. 1 object to that--wait a minute-


A 1 did not. 1 wanted to owe him something.


MR. FORD. 1 want a chance to make an objection, there is


no use making it now.
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McLaren's part, and it is possibly true that the gentleman


whose name 1 mentioned did not hear it, but 1 was informed


by a Witness whose name 1 will give to your Honor--


discussion was on· you made the remark that some detective


had been seated at a place in this court room where he had


spoken in a way that was calculated to and mig'ht att.Llact


the attention and influence a juror,mentiontng that juror


by name.


MIt • ROGERS. Yes, sir.


THE COURT. If there is. anything--


MR. ROGERS. Does your Honor desire to hear from me?


THE COURT. If you desire to make any definite charge in


that respect, the com t would like to hear it.


MR. ROGERS. 1 think possibly it was inadver tent on MIt
I
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up at this time.
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Sometime ago when a somewhat heated


16 THE COURT. 1 merely wish to know whether or not that


17


18


19


matter is intended to be called to the attention of the


court for the purpose of taking anyactiversteps?


MR • ROGERS· . No, sir.


20 m • FORD. 1 would like to know what it is.


21 MR • KEETCH. May we submit, if there is any statement it


22 should be out of the presence of the jury.


23 THE COURT. The statement was inthe presenceoI the jury.


24 MR. FORD. We would like to hear it.


25 MR. ROGERS' If your Honor will ask counsel to take their


26 seats 1 will tell you all about it.


I
I
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1 tion the name of my informant, but if your Honor desires
-


2 it 1 will report it for your Honor's judicial considera-


3 tion, not. for your personal cons:reration. 1 do not care


4 to blare it out in the court room.


5 THE COURT. In that event, we are aboutlto take a recess aNi


6 1 will hear you in chambers.


7 MEl. ROGERS. I will say, 1 did not intend to mention it


8 for the benefit of the juror himself, 1 don't know whether


9 he heard it or not, and 1 don, t care whether he heard it


10 or no t. Your Honor, i t is an unkind thin g to do I' it is


11 possible it was not heard, but it was heard at considerable


12 distance and it was repor ted to me and 1 didn't mention it


13 except to show that the person whose connection with this


14 case had been denied had been in the court room all the


15 time and had been doing those things which have been denied.


16 MR. FORD. There has not been at any time a denial that Mr.


17 McLaren was associated with us fnthis case. The only person


18 1 spoke of was Mr. Burns not being co nne cted with it.


,.
'"


,
,~


"


'.


(Jury admonished)


19


20


21


22


23


THE COURT.


on that.


MR. FORD.


THE COURT •


That is not a question, the record is very clear


We will take it up with your Honor.


The court is abou t to take a recess.


We will take a recess for tan .,1minutes.


24 (After recess. Def endant in~ourt With counsel.)


25 THE COURT. All parties are present.


26 MR. ROGERS. If your Honor please, recurring to the inci
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which 1 referred to, upon investigation it appears that


the juror whose name was mentioned did not hear the conver-
1


s ation. to which~adverted. 1 am assured 'by Mr. Ford, and


1 am glad to believe it to be true, and to accept it as


true, that whatever was said b~the gentleman whose name 1


used w as not intended to be' heard by the juror, and in


view, of the fact the juror did not hear it, and whatever


may have been said was not intended for his hearing, it is


well enough that 1 say 1 am satisfied that the incident


should close and 1 am satisfied no harm has been done,


and from th e circuIrs tances doubtless no harm was in tended.


THE COURT. You may proceed with the redirect examination


of Mr. Franklin; you had closed your cross-examination?


MR. ROGERS. 1 had SUbject to permission of your Honor to


recall him on shOWing.


}R. FORD. ShOWing of new.matter, 1 take it?


THE COURT· 1 said this morning we would cross that bridge


when we come to it.


MR. FORD. Only lwant to give notice at this time, your


Honor, which will certainly oppose any reexamination of


Mr. Fr an klin on any rratter t1'.at; they may have Jexaminea at


this time, so our poai tion may be understoodl We are not


trying to keep anything out of the record at any tin:e ,but


want it gone into at the proper time.
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to the district attorney or his assistant, Ford, did you


do so personally or did you do it through someone elee,


A Well, there was one occasion following that that some


body went to see--at least, 1 requested--no, 1 didn 1 t-


yes, 1 did, 1 requested that they go to see you.


When ever you had anything towhatever--l withdraw it.


MR. FORD. Mr. Franklin, you stated oncroas-examination this


morning that you met Mr. Dingle on the 14th of January, 1912.


What day of the vleek was that? A Sunday?


Q And that you saw Ford of the district attorney's office


tha t evening in corr.pany with Mr. Dingle at your home?


A Yes, air.


Q Did you ever after that time carry onyour communications


with the district attorney's office through any intermediar
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16 Q Well, the point 1 am trying to get at is this: Did


17


18


19


20


21


22


23


24


25


Col. Johnson ever act for you or through you or have any


thing to do on your behalf with the district attorney after


you had me t Ford, personally, at your home? A No, sir,


1 don,t think so.


Q Then having called your attention to that fact state


whether or not you had seen Col. Johnson before or after


you had Been Dingle? A 1 t mus t have been after, Mr. Ford,


after 1 saW--lLust have been before 1 saw Mr- Dingle.


Q And you saw 1lr,. Dingle on the 14th of January, 19127


26 A Yes.
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Q But you believe it was before that date--ycu have so


Q Then you had conversa.tion with Mr. Darrow and Mr. Davis


Q _Then your conversation With Mr. Johnson was befor e


that date, the date of the conversation With Mr. Darrow and


A yes, sir.


Attracting you now to that testi-


A It mhst have been.


1 think it must have been.A


dis tr ic t attorney .It


on the 14th of Janua.ry, 1912?


mony and inview of the testimony which you have just gi ven,


that you had seen llre John son before you had seen Mr. Dingle,


what is your best recollection as to whether you had men


tioned the name of Col. Johnson to Mr. Darrow and Mr. Davis?


MR • APPEL. Jus t a mon1ent.


MR. rord~1fithdraw it. Q What is your best recollection,


bearing all those things in mind, whether you mentioned


Mr. Johnson's name to Mr. navis and Mr. Darrow in the office


of Jud - Rush on the 14th day of January, 1912.
/


Q Attracting your attention nOR to the conversation with


Darrow and Davis testified to by you on page 851 of the


record, you testified to a conversation had wi th Mr. Davis


and Mr. Darrmv in the office of Mr. Rush, as followe, page


852: "Did you mention Col. Tom Johnson '1 A 1 told him


that Mr. Johneon had -told me that but not coming from the


Mr. navis?


Q You are positive as to that date? A 1 am positive


as to the date 1 saw Mr. Dingle, but 1 am not SUI' e as to the


date 1 saw Mr- Johnson.


said, at any rate?
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MR. APPEL. We object upon the ground it calls for an


opinion of the witness, not for facts. The witness having


stated· the facts already with reference to the time in


reference to what he said in that conversation, the witness


having fixed already the conversation wi th Mr. Johnson was


before the conversation wi th Mr. Darrow and Mr. Davis, and


h e has stated what was said and what Mr. Johnson said to


him and doesn't r'equire any calculation on the part of the


witness or any deductions from the circumstances related


by the prosecutor in his question ..


THE COUR T. Obj ection overrul ed.


MR. FORD. Q Well, how long--


THE COURT· The question has not been answered.


14 A Read the question. (Last question read by the reporter.


15 A Well',Jthere is sorr:-e thing in there that 1 em not quite


16


17


remen:ber.
BY MR. FORD.
Q ~ery well, 1 will return to that later. Do you re call


18 the first occasion of your meeting Col. Johnson in referenc


19 to this case or having any conversation wi th him in


20 reference to this case? A 1 remember meeting him, yes,


21


26


sir .'


that time? A Nobody.
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times did you meet Colonel Johnson in ref-~:ma~
2 erence to that subject? A Twice.


3 Q \Vhere was the next place you met Colonel Johnson in


4 reference to that subject? A Waldorf.


You paid him, I believe you testified, on both occa-


5 Q


6 Q


The snme place? A Yes sir.


7 sions for his advice? A Yes sir.


8 Q ffuat period elapsed between your first and second con-


9 versations with Mr Johnson? A I don't remember.


On the first occasion that you met Colonel Tom Johnson,


10 Q


11 Q


Well, approximately? A A few days; I don't remember.


12 just state what ~as said between you two?


13 till ATPEL: We ob je ct to that on the gro und it is hearsay


14 and not pedirect examination.


15 THE COURT: Objection overruled.


161m APIEL: We except.


17 A Mr Johnson said he had come from !i1r Ford, and gave me


18 advice as to what I should do.


19 1m "~PEL: I submit, your Honor, that is not an answer.


201m FORD: That may be stricken out.


21 THE CourtT: That is not an answer. 'What v:as said?


22 Q By Mr Ford: Just state ~nat was said? A I don't


23 remember just at this time.


24 Q Well, were both of these visits before the time you


25
had had your last conversation with Mr Darrow and Mr Davis


26 in the office of:'Jud Rush on the 14th of Jan uary?
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1 IIJR A:PrEL: We ob,ject to that on the ground the witness has


2 already been asked and answered.


3 1IR :I!'ORD:. He stated they 'sere before that r;ith Er Dingle,


4 but not that it was on the 14th, and I ','\a.nt to get at that.


5 E COu~T: Objection overruled.


6 A I think they must have been.


7 Q Your best recollection is to that effect '?


8 A They y:ere, yes.


9 Q After leaving the office of Davis and Rush in the C011-


10. ference of IEr Davin and 1Er Darrov;, you stated you had met


11 !lr Dingle at the corner of Third and Spring, I believe?


12 A Yes sir.


13 Q Your memorandum shov:s Third and Main.


14 A The memorandum is incoarrect.


15 Q The memorandum is incorrect? A Yes sir.


16 Q Do you recall ' +- \,,;as at Third and Spring? 11 Yes sir.l\.'


17 Q Did you have any conversation a1) ou t the case on the


18 way to the Saddlerock Cafe, or was the conversction after


19 you arrived at the Saddlerock Cafe?


20 after.


A Both before and


21 Q The Saddlerock Cafe is on Spring Street, or ~as at that


22 tine on ,s:rring Street bet\\'een Second' and Third? A Yes sir.


On the ~ast side of the street? A Yes sir.


Was any other Derson present at that conversation?


23 Q


24 Q


25 A
()26 ';'


ITo sir.


Or any part of it? A no sir.
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1 Except you and Mr Dingle? A 110 sir.


2 Q


3 A


Just state ~nat ~as said between you two at that time.


Well, I cannot state only the substance of the conver-


4 sation, and that was that he was sorry that I was in this


5 trouble, and he said: "For God sake", to "get busy" and get


6 myself out of it the best I could. And I told him there


7 was a certain man that I wanted to find and if I could fi nd.


8 him I could probably clear the matter up, or words to that
/


9 effect.


10 Q Any other conversation had at that time? 11 And I thi k


11 I told him if I had the police department, or the sheriff's


12 office, or the district attorney's office behind me, I could


'13 possibly find the man.


14 Q Referring now -- is that all that was said on that


15 occasdlon? A I don't think it was all, but that was the


16 substance of it.


17 Q When you made that statement ;;a.s that statement true


18 or untrue, about your being able "to find a man"?


irrelevant and immaterial, self-serving.


to le1 the truth or not from the evi dence in the case.


~'le 01)ject to that, your Honor,Wait a moment.


He l::nOViS 'i,-hether it is true or untrue.


falsifying about it. The jury are the judges of ,::hether he


and then undertake to show he was lying about it, or he ~as


as colling for a conclusion 0 f the "i':i tness; incompetent,


1m JI.?1?EL:


1m l~PEL: -He cannot introduce evidence of his demillarations
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1 I ~m ~O~D: We will admit the statements were ITede and we


2 have a right to shO',Y the:! were untrue and why they v;ere


3 said. We will shov; the motive in just a moment. Counsel


4 l1ave brought these things out on cross-eY~mination and we


5 did not bring them out on direct examination; they brought


6 them out on cross-examination; as long as they wanted to


7 go into it, we will go into it fUlly.


8 THE COurT: Objection overruled.


9 llR APPEL: We except.


10 A IThat is the question, please?


11 (Question read)


12 11 Untrue.


13 Q Why did you make it?


14 IJR APfEL: We object to that as incot:1:retent, irrelevant and


15 imooteria1, not redirect ey,.r~mination, self-serving.


A Yes sir.


1m 1UFEL: ITe except.


TIm COurT: Objection overruled.


Yes sir.


A lrr nu~~ts office, 3ryson Dlock.


The sailie day?


At Y:ho. t J!lace?


Ani r.ere lIr TIavis ani I::r Darrow present at that time?


A fev; mOLlents before.


It was in pursuance of a conversation th~t I had had


Zust tell the jury all that occurred at that conversa-


Q


Q


previous to that time with lir Darrow and Nr Davis.


Q At what time had you had that conversati6n?


A
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We object to that on thegrounel it is not redirect.


1 tion.


2 1m ..\PEEL:


3 1m FORD :.,-'


4 I '';'P J1.PP'SL:"._t.


It is in response to cross-exe.mination.


He has told that in~irect testimony, and ~e cross


5 examined him in reference to that. all that conversation of


6 the 14th 0 f January.


7 MR FORD: Perhaps I am wrong in that; he may have testified


8 to it on eli rec t edamina tion.


9 1m APPEIJ: He did, and the record so s11 ows.


10 THE C01~T: I think it was, and unless the contrary appears,


11 the ob jection is sustained.


12 Q By llir Ford: Have you testified, Mr Franklin, to all


13 C}lat occurred on the 14: th day of January bet\':oon ~rol1rsolf,


15 rm APFSL: Wait a moment. 1'7e objoct to that on tho ljround.


16 it is inCOL}petent~ irrelevant and. inmater ial. The v;i tne ss


17 y;as asked whether or not he met I:1r Javi sand !,lr Darrol'; on


18 January 14th, and he sa iel "Yes lT
; and he \,;8.S aslo::e d to then


19 state all that v;as sa1e1, believing that he had stated. all


...... ' J- C't S . d20 ",na", ....;a"" Sol. we began to cross-exnmining him as to Vlhether


21 that v:as all toot ...:as said, and he covered. the gronnel full:,"',


22 according to the recolloction of the I':itness at that tir'1C.


23 It is not r'edircct, it is nothin£; neVI.


24 IB FO'S"!): ",7e \':ill 'i':ithclraw that question, your HOllor.


25 nrc so. ti sfi ed ....:i th the ansy;er.


26 Q :now, at ,';hat t:ino in the cvenin.::; did you r.'loot r.ir 'ling
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I shonld say, sonovrhero in that vicinity.


Q Just to 11 all that was sa id at that time between you,


Mr Dinr,le and Ford of the District Attorney's office?


A That would be impossible to tell all that was said,


1


2


3


4


5


and 11r Ford a. t yonr rO si (lence') A Oh, about 8 o'clock


6 !!Ir Ford.


7 Q. Tell it in substance? A :Mr Ford told me -- tir


8 Dingle was not ~resent. Mr Ford told me


I


Y,T[;1.S no t })r esent, if your Honor please, from the opening of


9


10


HR ill GER3.: Pardon me just a moment. It apnears Dingle


11 the ans~er of the ~itness, and consequentlY 1~ Ford's


12 oto. temen ts to Br Frankl in would not be material nor reclircc t


131m FORD: I v;ithdraw the question.in that form.


14 Q


15 A


Mr Dinr;le was at your house v;i th !1r Forcl that evening?


Yes sir.


16 Did sn y conv ersf.l tion occur betY:een ;}70U three, befor e


17 I.1r Dinsle 10ft the room? A I don't l:noy;; I am not 80


18 cortnin abont that. I don't lenov.-, I don't remember.


Where lIas r.:r Dingle elnring your conversation ,yi th !.:r19


20


21


Ford? A I dor:'t know.


Was he in the honse? A I don't tno,,; of my O\TIl


22 Imov.-l eclge. I clon t t lmov:.


know. He was there irrnediately before


sation and immediately after the conversQtion?


Vlell', dicl you see hin immediately before the conver-


Ii Yes sir


A I cton'tHe was 80rrewhere in the vicinity, then?(\-.


Q23


24


25


26







1 I I don't lmo," ,"h:e he was in the meantime.


2 Q 7nlen you and Ford were alone, what conversation
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oc-


3 curred~


4 1:1R APPEIJ: We object to that as not redirect examination;


5 incompetent, irrelevant, in~~aterial, hearsay, not ~inding


6 upon the defendant, self-serving.


7 l~ FO~D: The witness brought it out on cross-examjnation


8 that he had told the same story to Ford, and Ford had left.


9 'At that time they didn't go into it fully, and I have a righ


10 to go into it full;y.


asl:ed him about the convers:ltion betv;een Fore. and hirJ..


show circnmstances of Meeting Mr Ford, and so and so,


Go ahead.


Objection overruled.


It is not cross-examination, if your lionor Dlease


He didn't say anything of the kind; we never


They have gone into till question 0= im~unity, and


TEE COURT:


the v;i tnes~) whet'her any imrnuni ty was offered to him, and he


TIlE CO17T:


says "Iro". lIe says so in effect. and then 'i.e con.e and o;;e


a right to go into the question of whether or not and under


against the d:e=endant, v:e cross-examine, the other side has


Let me call your Honor's attention to it, v,ith ;j'our lIonor's


permission?


v,e are go j ng in to it fully.


I.:R FO R"O :


1m APIEL:


1.:::: lJ!IEL: ?hey put a wi tnesrl on the stand, he testifies


..-,hat circur:lStances he has testified; therefore, he asI"cd


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 your Honor v\"ill understand, for the pur,o se of establish


2 ing by circumstantial eVidence vnlether or not in fact im


3 munity JT.as 0 ffered to him, or Vihether he thought that if


4 irnmuni t JT W01.l1cl be offered to him, and to be sure ,..-hat effect
the


5 it had upon his mind. That is/sole question. 110v;, the,...


6 prosecution are not allowed to give evidence in chief agains


7 this defendant declarations of this ~ffil to the district


8 attorney, for e.ny Il11rl)ose in e.ny way, shape or form.


9 T.ffi Fonn: On the rrol'os i tion of immunity as affecting the


10 credibility of this ,titness -- we arc going into it fully,


11 we are going into all the circumstances.


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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17pl THE COURT. 1 understand your purpose.


2 MR. FORD. They have opened it up on cross-examination.


3 MR. AP?EL. We object to the question on the ground it is


4 incompetent irrelevant and immaterial for any purpose,


5 that it is hearsay, no foundation has been laid for the


6 introduction of this evidence, that it is not redirect,


7 not binding upon the defendant.


6 8 THE COURT. Overruled.


That was


Was' ther e about
the substance of the conversation.


1 was telling him something that was a fact.


24 an hour and a half, though. 1 don' t remember what was


25 said, but that was the substance.


26 ~ wae the etatement that yOU made to I!r. Ford at that


22


23


time true or untruel


9 MR. APPEL. We take an exception.


10 A Mr. Ford told me that he wished to speak with me in


11 regard to my case. He told me that any.thing that 1


12 said would be used against me, and upon that statement 1


13 told him that 1 had nothing to say,. only that there was


14 a certain man that if 1 were able to locate him that 1


15 then perhaps would be in a posi tion to talk and that if


16 1 had the authority behind me that were necessary that


17 it ~ight be possible in time that 1 would locate the man,


18 and Mr. Ford anawered and said--asked me in substance, at


19 least, if 1 expected him to belie ve a story of that kind,


20 and 1 think 1 told him that 1 was not te lling it to him


21 with the expectation of being believed or disbelieved.
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MR. APPEL. Wait a momen t. We obj ec t to that upon the


ground it is incompetent, irrelevant and immaterial, self


serving, not binding upon the defendant, not being


declarations that are admissible under the rules of


evidence and no foundation laid.


19 JAR. APPEL· Wait a moment. We object to that on the grew c


20 it is incompetent, irrelevant and immaterial, leading and


21 sugges tive; no t redirect, hearsay, no foundation laid;


22 not binding upon the defendant.


23 THE COURT· Rverruled.


24 )ffi. APPEL. We take an exception.


25 AYes, sir.


26 MR. FORD. Q Wh3.t was said onthat subject?
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1 advised me to see some attorney other than Mr. Davis. 1


2 don,t think 1M. narrow's name was mantioned, not to ~


3 recollection at this time, and it would probably be an


4 advantage for me to follow the advice of some attorney frien '


5 Q Did he at that time suggest the name of any attorney?


6 MR • APPEL. The same objection upon all the grounds stated


7 in our previous objection.


8 THE COURT. 8verruledo


9 MR • APPEL. We take an exception.


10 A No, sir, he did not.


11 MR. Ford· Was there anything said at that time about your


12 following your attorney's adv;ce, if your attorney told


13 you to say nothing to Mr. Ford?


14 MR. APPEL. Wait a moment. We object to that, your Honor,


15 on each and all of the grounds stated and on the further


16 ground that he is putting just the very thing he wants


17 in the mouth of the witness.


18 MR. FORD. 1 don 1 t think that suggests the answer.


19 THE COURT 1 t~ink the question is leading. Sustained


20 on the ground it is leading.


21 MR. FORD.Q What was s adld, if anything, in reference to


22 your following your attorney's advice incase your attorney


23 advised you to say nothing to Mr. Ford?


24 MR APPEL. wait a moment. Objected to upon the ground


25 and each and all the grounds stated in my previous objec-


26 tion.







1 THE COURT. Objection sustained. 1170


2 MR. FORD. ~ What was said inreference to following the


3 a dvice of your attorney in anything?


4 MR APPEL. The same objection as befo~e.


5 THE COURT. overruled.


6 MR • APPEL· Exception.


7 A I don' t remember, Mr. Ford.


MR. FORD •. Did you see an attorney after that?
/


8


9 A Yes, sir; not on any ~uggestion of jours, though.


10 MR. APPEL· lobject--


11 TEE COURT. You want that answer stricken out?


12 MR • APPEL. Yes, it is voluntary •


13 THE COURT. Strike it out. Strike out all of the answer


14 except, "Yes".


15 :MR • FORD· Read the lastt question and answer.


16 (Last question and answer read by the reporter.) •


17 MR.. FORD. Q Who selected that attorney for you?


18 MR. APPEL. Wait a moment. We object to that upon the


19 ground that it is not redirect; it is inco~etent, irrele-


20 vant ana. immaterial for any purpose whatsoever, and the


21 question assumes a fact not ·test:..ified to by the Witness.


22 MR. • FORD. If. the Cour t please, counsel has endeavor ed to


23 show on cross-examination tha t an attorney was selected


24 for him by the National Erectors Association or by sone-


25 body else.


26 MR. APPEL. No, we didn't state anything of the kind.
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Adams.


Q Did you meet Mro Adams that night? A We did not.


MR. FORD. Yes, you did.


MR. APPEL. We asked him for facts. We asked him for


his knOWledge.


MR. FORD. Someone acted as a go-between, between: the


witness and myself.


MR 0 APPEL. He said it. was Mr. Adams.


THE COURT. Objection sustained on the ground it is assum


ing a fact not in evidence.


MR. FORD. How did you come to go to Mr. Adams?


MR. APPEL. Wait a moment. We object to that upon the


ground it is incompetent, irrelevant and immaterial, and


not redirect,and upon the following grounds that the act


or acts of this Wi tness and declarations after the alleged


commission a the crime are not admissiblefor anything
.


against this defendant.


THE COURT • overruled. •


MR • APPEL. We take an exception.


A Read the ques tion. (Last question read by the reporter


A After consultation between Mrs. Franklin and myself


and the family, my four children.


BY MR. ford. Q When next did you see Mr. Ford in reference·


to this subj ec t or any other s ubj ect? A Wednesday night.


Q At What place? A }wir. Ford came to my house in the


machine and we went from there to the residence of Mr.


1


2


3


4


5


6


7


8


9


10


11
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13


14
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23


24


25


26
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4
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6
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10
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Q Did you have any conversation wi th Mr. Ford at that


time.in ref~rence to the subject matter?


MR. APFEL. We object to that as immaterial, not redirect.


THE COUR T. Overrul ed •


MR. APPEL· We take an exception.


A 1 did not.


BY MR. FORD. Q When next did you go to see Mr. Adams?


A The following night.


Q Did you see him that night? A 1 did.


Q At what place? A At his residence.


Q Just state what was said and done at that tinte between


you and Mr. Ford--in the presence of Mr_ Adams.


MR. APPEL. Object to that upon the groum it is incompeten


irrelevant and immaterial.


THE corn T. 1 didn't hear the ques tion.


MR. FORD. 1 beg your pardon. 1 probably hadn't laid the


foundation. 1 will wi thdraw the question.


Q When you saw Mr. Adams who was there? A When we went


in there was Mrs. AdaES and another lady and a couple of


childr en, and then Mr. Adams and Mr. Ford and myself went


into the den of Mr. Adams.


Q Eid you at that time have a conversation in reference to


your comB ction wi th the matters here in issue in this


court? A Oh, very little.


Q Just state what was said at that time? .. '


MR. Appel. -Wait a moment--we object to that upon the
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1 it is incompetent, irrelevant, immaterial, hearsay and


2 not binding upon the defendant, and not redirect.


3 THE COURT. Averruled.


4 MR. APPEL. We except.


5 A 1 told Mr. Adams, as 1 remember it, that Mr. Ford had come


6 there to talk over the matter of my future, and Mr. Ford


7 spoke up and said, "Yes, Mr. Frcn klin, anything that you may


8 say will be used against you--may be used against you,"


9 and at about that time Mr. Ford requested that 1 leave the


10 room while he talked privately with Mr. Adana, which 1 did,.


11 returning to the room about three-quarters of an hour


12 later.


13 Q When you returned what conversation occurred? A 1 told


14 Mr. Ford that--


15 MR. APFEB. The same objection, of course.


16 THE COURT. Objection overruled.


17 A --at a future date 1 would make a statement to him of


18 the facts in the case and told him at that time some of


19 the facts but 1 have forgotten what they were at this


20 time.


21 MR. FORD t Q What youtold him at that time, was it true


22 or notpt~ue?


23 MR. APPEL. We obj ect to that upon the ground it is inco91-


24 petent, irrelevant and hearsay and nothing to do With the


25 case and not redirect.


26 THE COURT. He has not told what was said so what







1 difference whether it was true or untrue, because he
...


2 don, t remember what he did say?


3 MR. FORD. 'lbshow what his attitude was towards tae case.


4 THE COURT. 1 don't see that it has any bearing. Objec-


5 tion sustained.


6 MR. FORD. Q At that time was any promise made to you


7 of remuneration for your testimony or as to what would be


8 done in any event with you?


9 MR • APPEL· We object to tha t upon the ground it is incom-


10 petent, irrelevant and imrra terial and hearsay and not


11· redirect; calling for a conclusion or opinion of the


12 witness, and no t for fac te •
.


13 THE COURT· Rverruled.


14 MR • APPEL. We except.


15 MR. FORD. Q When next did you see Ford? A 1 don't


16 remember. The next day that 1 remember of seeing him was


17 on the 25th day of January, 1912.


18 Q At what place? A At the office of Oscar Lawler.


19 Q Did he see you before you went to the office of Oscar


-
~awler? A Yes, sir.


Q Where? A My house.


Q Well, what occurred at the office of Oscar Lawler?


A 1 made a statement of the facts) or par t 0 f them, in


20


21


22


23


24 regard to the bribing of prosp'ctive juror LockWood and


25 juror Eain.


26 MR. APPEL. Of course, this is under the same object ion.
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1 THE COURT. The same objection and the same ruling and


2 the same exception.


3 MR. FORD.Q At that time were any promises made on the part


4 of Mr. Ford or anyone ela e to you as to the condition of


5 your making such astatemen t?


6 MR • APPEL· The same objection.


7 THE COUR T· Overruled.


8 A There was not.


9 MR. lord. Up to that time, had you, to your knowledge or


10 to your belief or even a remo te conclusion seen anyone


11 connected with the Merchants & Manufacturers Association?


12 A No, sir.


13 Q Or anybody connected with the National Erectors Asso-


14 ciation? A No, sir.


15 Q Or anybody connected with the Burns Detective Agency?


16 A No, sir.


17 Q or anybody connected With the United States Government


18 in any capacity inthe prosecution of dynamiters, except Mr.


19 Dingle? A 1 saw M4 Dingle, 1 don 1 t know what he has been


20 doing.


21 Q Wi th the exception of Mr. Dingle had you seen anybody so


22 far as you know either inter es ted in the prosecutionof


23. dynamiters or anything else on behalf of the United States


24 Governrr,ent"l AYes, 1 think 1 did. Up until that time?


25 Q Yes. A Oh, no, nobody but Mr. Dingle.


26 Q At the time you made this stataznt at the
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1 Lawler to Ford, was anything suggested to you by Ford,


2 Lawler or anybody else as to what story you should tell


3 them?·


4 MR. APPEL. Wait a monient--we object to that upon the ground


5 it is incompetent, irrelevant and immaterial and not


6 redirect an d no t recross of any thing brought out by us.


7 1t is hearsay and immater ial •


8 THE COUR T. Overruled.


9 MR. APPEL. We except.







1 1 ( {


n 1 ~m ?O?-D: Diu you tell the truth on that occasion concern-


2 ing the matters you told about?


3 I,IR .APFEL:. We object to that upon the groun<1 it is incompe-


4 tent, irrelevant and immaterial, and. hearsay, and no founda-


5 tion; callins for a matter to be decided 11y the jury and~


6 doesn't lie in the mouth of the witness to eive any con-


7 struction on this testimony.


8 THE COURT: Overruled.


9 I.m. .APPEL: We except.


10 A I did.


11 1m FORTI: You stated, Mr }j'ranklin, that about ten days


12 after your arrest you had met John Drain, ex-councilman


13 rachols, Hr Rogers' Associate, Franl:- Dominsuez, in front of


14 SODe place of refroshDont on Spring Street, bet~een Second


15 and Third Street, near the theater there in the mid~le of


stance just ~hat ~as said by and bet~een all of you at that


time and place?
\


the block -- the L~Tceum Theater.16


17


18


19 A


~ill you give us in sub-


The only conversstion that I r8t1ember Vias between ~:;r


20 EOt1inguez and myself at this time.


21 Q And in substance what v:as it? A lIr Dominguez


22 said he v;'Us sorry to see that I had gotten into trouble, but


that nobody eQuId accuse me of ever having $Ll 0"'0- and he so. d,
23


f
t
' ... , \.; ,


24 TtI don 1 t know whether ~TOU are gUilty of what you are charsed,


25


26


but if you Bot that money", or words to that effect, "you go


it from Darrow. Tt
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1 Q ~hat did you say? A I told hir.1 not to mix up 1',~r


2 Darro\. in the matter, that ';";'hat I v.-ould do I v:as-,personally


3 respons ible for, and I didn I t care to have r,lr Darro....... mixed


4 up in it, that Mr Darrov: had always treated me splendidly,


5 and words to that effect.


6 Q What, if anything, did you say -- I will withdraw it.


7 Did you say anything about your own gUilt or innocence on


8 that occasion? A I did not.


9


10


11


.A


Q


You v:ere arrested on' the 28th day of November, 1911?


I \las.


And tlilis was v;i thin ten days after the 28th day of


12 Hovember, 1911, or abo u t too t time?


13 1m A?r~1: That is very leading.


14 1~ FOR~: He stated it \.as ten days after his arrost.


15 TEE C01~T: Yes, it ~us leading.


1m l.J'PEL: Well, you ",:ere telling him.


1m FORD: You fixed that early in December -- I ~ithdraw


have any conversstion \".i.th Er Drain on that subject other


Did you ever


A Yes sir.


TIhen roan tr£t with reference to the one at v:hich()-.


than in the presence of ~r Dominguez?


of calculation; I v:ill withdraw the question.


TITS COURT: Objection sustained. on the gronnd it is leading.


that. It is a matter of mere calculation, and. I \';"ill not
1m APPEL--


insist on it. Anybody can calo.ulate it. ~I,et him calculate


it.


ER FORD: Well, he stated it in the record, it is a matter


16


17


18


19


20


21
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Dominguez came in.


Dominguez, lir Nichols and DDain were ~resent?


That is the date I met Nr Dominguez at some time later than


no, I vms in there, in the bar of the Rol1embec1:, and 1,1r


~ent into the Hollenbeck


Well that is -- I con1d. fix that date by my memorandum.A


that near the Hollenbeck Hotel.


1


2


3


4


5


6


7 1,8 ?OGBRS: Pardon me. I haven't got that, if your TIonor


8 ~ermits. I understood the question to be llDid you have a


9 conversation with ~r DraiIT'.


10 A I vm.s just fixing the date, !fl.r Rogers. It was after


11 that that I had the conversation with Mr Drain and I have


12 the time I met llr Dominguez in my memorandum.


131m FORD: I may not be clear


141m ROGERS: Let me hear that again, if you please.


15 (Last answer read by the reporter)


16 18 FORD: Was this conversation towhich I am attracting your


17 attention with Mr Drain before or after the 25th day of


18 January, 1912, or at the time of your statement to Ford and


19 Lm71er? A My impression at this time is it v:as after-


20 v:ards, but I am not certain of that.


21 il
"v Perha~s I am mistaken. Were you asked on cross-


22 examination concerning any conversation ~iOU had 'rli th John


23 Drain while you and he were alone?


24 1m. ~;:'SL: Ho sir.


25 it lio sir, I ~as not.


26 r.:TI j'OT:D: You roer e no t? A ITo sir.







1


2


Q


so.
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Then I have no righ~ to go into it and I will not do


Flere you asked concerning DIlY convers9-tion you had


3 ~ith Frank "Dominguez after ,this one that you had with him,


4 Mr Nichols and Mr Drain?


5 the question or not.


A I don't remember I was asked


Pete 6 Q When did you meet Frank Dominguez and have a COTIversa-


7 tion \"i th him concerning Darrow or the Loclrr;-ood briber;y, or


8 any bribery, after the conversation that you had on Spring


9 Street while you, Domineuez, ITichols and Drain v;ere present?


10 A


11 Q


12 beck


,
I don t remember the date.


~


A Bar-room of the TIollen-


13 Q n~o else was present? A -- either the HOllenbeck --


14 yes, the Hollenbeck Hotel.


15 Q V7ho else was present besides you and IIr A I don't


16 know. There was at least t~entypeople standing around, yes


17 forty people that conld have heard what he ssid.


18 Q Was the conversation participated in by any persons


19 other than you and lir Dominguez? A I do not think so.


20 Q Was it beforei or after ~r ~ogers had been retained by


21 the defense in thi sease? .A I don't know \~-hon I.Ir n0cS0rs


22 was retained in the case.


23 Q Was it before or after the defendant in this case had


24 been indicted? A I :lon' t ::no\'" when he v;as indicted., and


25 I am not, I cennot testify.


26 i~ You sa;y you have a memorandum of that elate J'on had th
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convers!:tion wi th him in the Hollenbeck?


Was that memorandum made by you or under your directio


Will you get the memorandum, please? Will you get the


memorandum, please?


A Yes sir.


A Yes sir.


A Yes sir. (Witness refers to book)


Is this your memorandum?Q


Q


Q


1


2


3


4


5


6 ~ithin a short time of the occurrence there related?


7


8


It wast yes sir.


Having refreshed. your recollection from that memorandu ,


9 just tell us when it Vias youmetdvlr Dominguez?


10 MR .A?PE1: Wait a moment. We ask that the memorand.um be


11 first shown to counsel.


12 Eft FO?D: Counsel is entitled to look at the memorandum.


13 If you will remove it, Mr Franklin. (~itness removes momo-


14 randum from book an~~, hands tame to T,lr }l'ord, -\':hereuron !.~r


15 Ford hands same to I~r Roger s)


noon !:let '~Theaton and Doninguez at Hollenbeck bar.


1,2 ,LITEL:' (:Zoading) -- "FebruaryV3t 1912. Went to office


In [',ftor-


Went to l'rize fight in afterno:-n [lnll in the


Shall we read it now?


evening ~ent to show i.ith ~ife and daughter.


9: 30.


1111 FO?:): Yes.


Ti[2 "hOGZRS ..


J::IR APPEL:


p.'I"T') 'FO?D:l •..J, \.


1JR ArYSL:


T.m FORD


r"m ArrEL:
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1 TIet Detective from District Attorney's office at 7th and.


2 Spring Street; went on car with him to fight; had. seat


3 between. him and Frank Dominguez. ~eturned home alone.


4 Saturday, February 23, 1912. "


5 THE CLERK: Defenclnnt's E:::dlib it "D".


6 Q By lilr Ford·...n -I-h d t t . of' -I- t:no was ~.e eeC:lve ~rom lihe Dis rict


7 Attorney's office whom you met? A I ca~~ot recall his


8 name, but he is a tall young man wearing a light suit of


9 clothes. I would. know his name if I heard it.


10 Q Did you meet him by appointment? A ITO sir, accident-


11 ally entirely.


12 Q Did you at any time discuss the case with him in any


13 shape or form? A I did. not.


141m ROGERS: B;," TThim", you mean the detecti va - - if ;,"our


15 Honor please, may I inquire?


16 1iR FO:?D: Yes, the detect i ve .


17 Q Assuming that the indictTIent in this case was returned


18 011 January 29th, then it was after that that :,"ou met ![r


19 Dominguez? A Yes sir.


20 TIlE COURT: I think it is a good. time to take an adjournment


21 tod.ay,. gentlemen. You have all observed. that the utmos-


22


23


24


25


26


phere is pretty close here, and. I will say for the benefit


of the jurors, who are especially interested in view of tho


d.ifficul t:," of ventilating this room, I ho:pe bJ" Honday to


use one of the 1a rger rooms in the Conrt Honse and to make


that change, ,,;-;here you will be more comfortable in







I I~,j I
1 this Viork forward. I expect on and after 110nday 1i\e


2 hill use one of the lareor rooms. It will be impossible


3 to got -proper ventilation here with the large crowd.


4 (Jury admonished) ... We v.1ll now adjourn until ten


5 o'clock tomorroVi morning.


6


7 (Here the Court took an adjournment until Friday, June 7,


8 1912, ten o~clock A.M.)
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2 Defendant in court Y/ith counsel. Jury called; case


3 resumed.


4 THE COUIIT: Gentlemen', I have b€BI1 handed, t bree copies of.


5 what purports to be the Tribune of Hwember 28th. I pass


)


I


i
!


. I
I


- \


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


them dO'\,'Jn to counsel, end they may ex:amine them, and if


there is no obj ection, one may be sUbstituted for the


files. :Better look them over, ~.nd if there is no objec


tion, one af them will be substi tuted in the files.


1m FORD: I think the clerk c an compare then and see th at


they are the s~e.


THE COUli.'r: You may comp.are them, ]fLr Clerk, end :if' you


find them to be the same \;.e.di tiol1, sUbsti tut e them for


the files, and return the files to the office of the Tri


bune. Is that satisfactory, Hr Appel?


J'TR APPEIJ: yes sir.


TEE COURT: ur Watt was on theste.nd.


J!ORDAt:r G. WATT, on th est ".TId fo r furthe r


cros s-examinatiOl'i.


£.lR :FREDEHICKS: Hr ,:!att, on direct EXamination yester-


day you said that th e sec ond meeting t hat you h t;d \vi t h lrr


Franklin was the one wh.ere you met him up in the Alexan-


dria and 'sent dovm again to the Casino at Venice and talk


ed -.-:i th him there. You said that the second meeting you


sought that meeting yourself; is that correct?







not.


understood in the sense I did seek the me cling; it VlQS an


Q Talk it /Yer with 1:1' Pirotte? A I did not.


A \7ell, the oppor-


the meeting yri th him up inq Did you purposely seek


Q I want to ask you in regard to your relation vii th HI'


opportunity that c~~e to me to ~et him, and I furthered


the meeting in eve:.'Y v,ay that I coul d.


J)arrow·. f,l1at have you been working at sine e you came 'back


Q. Did you try to get him dovm th ere at all? A I di d


A No, " seeking".


A I didn t t arrange the meeting •


Q The second meeting, I purposely sought wi th ITr Frank-


lin. A Iv,l8s'seeldng any cccasion to meet him.


Q What ce cas ion \vere you thinking of •.
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tUl1ity had presented itself for the meeting by his coming


doym from Los .Ane eles in th e machine, md I a1courag ed the


going o~er to the Casino to have a lunch.


Q. Tllen, you do not v,ish to be understood as saying that


you sought the s-econd meeting with ]lTr Franklin? A Be


Q Let me see if I get you. You say here the second m eet
you


ingl1 purposely sought with Hr Franklin. jow, ,-'hat do


from -- V!here was it, lrontana? A yes sir.


you wish us to unnerstand by that?


Los Ang eles 'before you went dovlil t here? A Ho si r.


A, Anyone. I was seeking an opportunity to meet him.


Q I thought you said "I was thinldng af another occasion.
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A yes sir.


February •


city.


Q ':That city? A Venice.


you worked a month for the city of Venic e:


For whom? A The Venice Shoe Factory, end Sibley


Yhat other work have you done since you have been down


The month was th e month a f April; is that it?


OTT 11we ,


Did you receive some communication frcnn ?err Darrow just


What vIas the d ate of your return here? A About the


lTo sir.


Did you immediately go to work for the city of Venice?


RoW lon.:~ did t hat take you? A hnonth.


What have you been working at? A. Why, I audited the


before you c!@e do~n here that time? A Did not.


Q


Q


Q


Q


here? A ',';by, I audited several sets of books in the


';n en di d t hat month t.;eg in and vrh en did it end? A It was


the money of April.


Q Directly or indirectly? A Did not.


Q Did you come down here t a help him out? A Did not.


Q, Did you wer t ell ~myone t hat you carne dovm here t a help


him out? A lTever did.


Q


Q


A


21st or '2nd or '3rd of February. The latter part of


Q


ci ty books for the city of Venic e.


Q


Q
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A Ho sbeen on lTr Darrow's pay- roll?


25 I Realty Company.
26


Q Rave you not


•----
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Q, .Any time since you have been dOVID here? A Never got


5 cents fran him in my life.


Q Never got rmy money from him? A Ho sir.


Q Any promise of any? A No sir.


Q Aren't yougoing to take a 101~ vacation? Haven't you


made arrang ementf? and so stat ed t hat you were going to


take a long vacation when this case is over? A I an tak


ing my vacation now.


Q Haven't you made arrangements to take a long vacation


vben this case is over? A No sir.


Q You have not made any such 61'1' angements? A No sir.


Q, Well, now, you say you met Hr Darrow a great many


times at peoples' houses. roes that refer entirely to the


time since youcame dOVID here this last time, or does it


also inc lude the time when you knew him before? A I met


111' Darrow when he first came down this time to take charge


of the cas e th at '.vas on hand here, and vi sited him Cit hi s


O\Vll house a great many times.


Q A great many times? A He visited a ccasiona11y at my


house.


Q. You zre a very great fri end of ]\~r Darrovy' s, aren't you?


A Well, I am not any more than I profess to be to my


fellow-men, ~enerally.


Q. No. You visited him? A yes.


A Yes sir.You seek him out and associate y,ith him?


Go to his hous e? A yes si r.::t
_____ _ ----S£=:ea.J~~~~AA'l4-l..J







1 Q


2 A


3 Q
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And pick him out from the general herd cf humani ty?


He is in t roubl e.


He was not in troubl e vrh en you vi si ted him vmen he was


4 dovm here preparing for the defense of the lTclTamaras?


5 A no sir.


6 Did you seek him out then and visit him? A Oh, I


7 didn't visit him very much at that time; I treated him


8 like I di d arw 0 thel' citizens.


9 QYou say you called on him a great many times during


10 that time? A The great many times that I called on him is


11 since that time.


12 Q I kno'l;, but didn't you say just now you called on him


13 a great many, times when he was down here in the early


14 summer of 19l1? A That \v.as not the intention,- my


15 intention to say I called on him a great many times pre


16 vious to coming dO'llm here this last time.


17
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Q. Very well. What was the occasion of YOUI' calling on


Q WeIJ, he was not in trouble then, previous to your coming
1


2


3
down here this last time? A No.


4
him prior to that time if it was not a matter of great


5
friendship?' A Well, Mr. Darrow is a scholarly man, a


6
philosophical man and a man that stands well in the world


7
generally, and it is credi table to anybody to know him, is


8 my jUdgment.


the reason you singled him out and went to visit him?


9


10
Q Yes, and now, haVing given UB that phi1.daophy, is that


A Per-


11 A I seek the best society 1 can find, usually.


12 Q And you picked him out for that reason? A 1 might
13 pick you out for the same reason, Captain.
14 Q 1 do not think yeu would for the saree reason.
15 haps not.


16 Q. You never have, have you? You never called on me?


-


17 A 1 had the pleasure of meeting you during your political


18 campai gn, 1 think.


19 Q. You never called on me, though? A No.


20 Q You know hundreds of people you never called on as you


21 have Mr. Darrow? A No. 1 am familiar With your chief


22 deputy, though, he is friend of mine.a
23 Q Yes. I have no doubt you have other fr iends, but what


24 1 am getting at is this, Mr. Darrow is a particular personal


25 Ifriend of yours, is that not corredt? A 1 hope 1 have


26 more than one or two particular personal friends.


,'j'(:aru:red Lxv
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1 Q Yes, and he 1s one of them, isn't that correct?


2 A Yes, sir, he' 1s one of them.


3 Q That 1s alII have been trying to get at. A All


1 obj ect to that.


You find you are kindred spirits?


MR • APPEL.7


6


-


4 right.
': ... ·'oi..;;.-:.',.;--.......~""-~~ r.·-,. '" ·".o;'\.1 .,...~,., .... ~


5 ~~h~i-loBuphr~"CO!'f·e~Bpon"as-·to that of i.u. Da~"rovl't'6'?'1


//
/'


/'
8 A ~ pL ±1oSot'hy-e~~BporAs-.to m~_owJ1:--3u)iime.n7


1: :::::~-;:::~::e:~: anawe~J6:r~ose of the


11 objection. //r /'
~. /


12 MR. APPEL. 1 object to the/~~eBt;o~ because the question
/ ~ .


/ ,(,;,/7


13 i8 indefir.ite, the philo.a'ophy erid of it, what particular
~/ ,../'


14 philosophy, whether it/is a ,BlindOo philosophy or whether it
it" "l'


15 is an ordinary Whi~.tier ~h11osophy I or an ordinary philo-
/ / .


16 sophy which in ~Y poor ~udgment we all have in Southern
/ /


17 . Cal ifornia--J/~bject/to that, that vtould not illustrate


18 to the j)"'Y/What )i~ of philosophy he is tal king about,


19 MR. FR}DERICKS ·/lWe do notwant to illustrate that; that
-/~ ./


20 w~~la be im~~terial.
/ I'


21 .."MR. APPEL./ 1 obj ect to the question on tre ground the
./ /


,./22 ques tiOI~/ is indef ini te, imIIiaterial, the philosqphy speaks
/ /


r·" 23 of m~lnY sUbjects.


" 24 ~FREDEFICKs' 1 don't care anything about it, 1 will


withdraw it.
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MR. APPEL. Yes, 1 hope so.


~iR • FREDERICKS· That is all.


REDIRECT E:XAMINATION.


MR. APPEL· Q Ther e is one ques tion 1 think propounded to


you on cross-examination, if 1 remeffiber it rigrt, without


alluding to it now, that is, that in that first conversa


tion or in one of those conversations which you spoke abo~


Franklin saying that·Captain Fredericks was a great friend


of his, 1 thoug~t you were about to say what else he said


in that regard. Do you remember what e1 se he said in that
12


regard? Al remember quite a lengthy talk on Captain


15


13


-


Fredericks. . '


14 ~:-~g of "*'~~~'~h'~~~':';~~~n::"~"~:'~~:Wrl~h:~'~'~::':'


that Mr. Franklin entertained or the hope t~at"'1le'/~~tertain-
16 ,/


ed that he would not go to the penit~ntiary, only in ttat
17


respect 1 am ask ing you.


18 QL,.We11, he said that Captain Fredericks was a friend-


19 MR. FREDERICKS. Just a ruoff,ent, Mr. Watt. There is no I
20 question pending. When there is one and 1 wish to object
21 to it, if you will permit me--


22 MR. APPEL' 1 will ask the question. Will you state what
23 else pe said in that respect, pointed out in my question •


.-'
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explain my question.


4


9


5


8


6


7


2


3


\
1 \.MR. FORD· :Loes not in any wise impeach or tend to impeach


~eetimony given by Franklin:
'.....


THE ca~. Objection sustained.


MR. APPEL'-. We ta.ke an exception. We offer to show by the


witness nO;\bat as a part andpprcel of the conversation
'\..,


referred to by bb~ witness in which Captain Fredericks's
...


name was mentioned\~hat Franklin was giving his reasons why
\he would not be sent \0 the penitentiary, expressing some


\
intimate pfriendly relat~ns existing between Mr. Freder ioks


and himself, and we offer\\to show that the reasons he gave
\


....
for hoping and expressing tli~ utmost belief and certainty


that he would never be prose~~\ted by Mr. Freder icks s imply to
\ /


\
":-;.


MR • FREDERICKS. It seems to me cdunsel's remarks are
'\
\


inconsistent with the other attitude" of Franklin that he


had been browbeaten and forced to te~fY--
\, .


1..'R • ROGERS. To which we take an exception as an expression


on the weight of the evidence. ~
THE COURT. In view of the offer Mr. Appel 11 s made, 1


11


18


19


17


16


15


13


12


10


14


door to such


1 didn't ask him anything about


Yes.THE COURT.


MR • FREDERICKS •


20 think the cross-examination perhaps opened t


21 an inquiry.


22 MR. FREDERICKS. Of this witness?


25 vereations at all, 1 didn t t refer to any of them


26 in one particular. That wae to ask him if Franklin had


23


24


-







he was being then and the~


the three separate times


had told hi~ that Darrow
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1


2 that they


3 didntt give him the money,


4 a stranger to Frankl in, that is


5 those conversations. 1 didn't go


6 at all.


7


8,


9


10
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on direct


was a con-


your Honor; both as a


foundation has been laid, and in this


into that, that would not be new subject


might be new answers. The testimony on


of this witness' testimony was certain impeclching


FORD: Further than that, your Honor, the subject mat-


spiracy between Franklin, Loch~vood and


again. Our contention is, your Honor,


direct cmd red'rect must be confined to the impe'lching


fined here in the course of time over


to mention, to similvte the commission


by similcting the connnission of a crime,


that Darrow had something to do with it,


introducing evidence here that long Lefore the prose ntion


because the new conv sations were not touched upon.


particular case, 0 course, no new matter vas brought out,


and explaining his testimony t hat he may have given on


-
crime committed under th e evi danc e; that


ques""ion~. now, the prosecution or the adverse party


ha'd 8 right, v.hen the imlooching qu estion Vias put to th e


cross, it is material, but it ~ material in other respects,


Your Honor,\"Je have taken an ere, which has been de-


matter of explaining his


wi tness, nd something els e ViaS s aid, to .~sk, him if


J'IiR APPEL: Here is th e


I ::,aimed on th ei.r behalf that there \'IllS any cttempt


ClSle act done tending to show the premeditation or
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to it, to shmv that


c rime as an qs ent


o YT t hat Franklin


call the at t. ent i on af Ji[r


to call ~itnesses here


d the vr.i. tness anything "bout it,


show that by any declaration that


contended that, a . crime was com-


evidenc e h ere to shoVl that a crime vras cODlmi t-


up to tleetrial of t his case. Now, they have


Franklin, vho claims to


and as a co-conspirator


upon thestand, even if


Franklin to it


but I say that '.ve have th e


flient


mitt.ed no crime. 'Ye have a right to


HOVI, .....ye have a


mitted, doesn't neces arily show, your Honor, on cross-


ted. e a right to. show that no crime was anticipat-
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~rthel'ing of th e c onnnission of a crime that they had laid


~ _~p for Darrow long before he cane tot he state of Cal


ifor . a, and that t hat trap was continued up to the p re-


ed by them, but simpl~r a similtltion of crime.


said this was all arranged beforehand; tliis '\Vas all ro-rang


ed beforehand. It was understood that I ~OUld go down


tbe:re and pretend to use Darrow's money for ~s, and in


fact, I ddidn,t use it. ItvIas ell understood b~ween me
\


and th e District Attorney t hat he and I had a :r:e rfect
\


understanding end the vlitness has already said tha\ .


Franklin s ~dd, we Y/ere confederates -- Fredericks an\ I


25 f' . .


[


were con ederates in the alleged commission of this c
26 .


and there must be corroboration before I c a1 be convict


24
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1 ~. d 'ldd to that his stat ement, oft entimes mad.e to vari ous


he pretends that he made a statement to the District


per ons nnder different circumstmlc es at different times,
both


3 Abefor


2


propose to show by this ~itness that


Attorney om erning th e facts of this case, both before and


~fter that, If I vf.i..ll never be sent to th e peni tentiaryl'


Ifur Fredericf'ks is a good friamd. of min e. 'IVe have a per-


fec t und erst an~ in reference t a thi s matter" ; t a this


witness, to Pirot\~; ~B were confederates in this matter.


It is true that th~idenc e already shows that Lockvv"ood


at some period of tim~pecame a confederate of th e Dis


trict Attorney's office}n similating that he was willing


am prfectly desir~us of~cePting a bribe, not that he


says that he vlOuld be in:f1U~d by what he says, he '" t


ed under instructions of the Dr,~rict Attorney. Can't we


further show that Franklin made . ilar statements? Can't


\ve show affirmatively that Frankli '\ ovm version of th e


affair that he was a confederate of ~e Di strict Attorney


in the allEged connnission of the offen~e? That fact, your


Honor please,that Loc1.'"V:Tood has so far ~d, he being one


of the parties to the alleged connnission af~he offense,


.a necessary party, for in all cases af bribe~, there must


be two persons who cgree on the subject of br~ery. There
. \


must be the giver and there must be the taker. :u "IV, we


25 I course of t hos e conversations. stated, your Honor, "r
26 .


never ',"rill ,~o to the penitentiary; I hare had a perfect
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state what he told him


Tom, Lick mld Harry here


sian of ar.w ".ctet-ending in some show that he
,.,f";'-' .


.;:;.


and show Franklih told'them be' e he c ommenc ed th e commis-


vas acting""."ln a criminal y/ay, that hen 1 un-
.~.;f-;;"'<'


derstc;nding with the District Attorney- ebout He said
.p';-"/"


'ready -- some evidence is in here we v/ere conf· erates,


to mow the full ef feet ~d meaning of that word.


to thi sease, but I


in that regard, and


~'- 499,9


underst'tt ding of this matter with the District Atto~neY;
~ ,,~'


there is 8' '~~ of friendship between he and Jj'/~md I
#/~


the vii me ss to s tate Y:J~t reason he
o ,ft"''''"


!~ave for that, I don,t thin1Q"'it would be material


,~


and if confederates means ar.wthil1.g, th En we have a . ght


I'
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means of information, and they made it


1 say as an affirmative


aright to show what he said inexplaining to this


how they were confederates and in view of the


nce here it is so apparent to anyone, in view of the


fact ~t this case has been closed and the conduct of the


District~torneyhas not been explained, that they sat by


and they in~ ucted l,ockwcod to go ahead and they furnished


7 the means,


8 possible for


:s


M.r. Darrow. We have


this case is nothing


tending to show that


11 he had persistently followe


12 but one of the steps taken


13 already the evidence of M~


9 fact we have 0 show tha t: We have a r igh t to


10 show this was a fake a frame-up; it was a trap; that


14 fact, II They never want ed me, they wa t Darrow." Frankl in
\


15 hirr.self says that :romI Johnston, his al'1.~ged lawyer, came


16 over to him and said they didn't want him~~ they wanted


17 narrow. He didn't say it came from the Distri~~ Attorney's
\


18 office. Mr. Franklin didn't say that, but he did'" ay that


19 he did say that.


20 MR. FREDERICKS· He didn't say Darrow.


21 MR. APPEL. Yee, they want Darrow.


22 MR. FREDERICKS. That is not what Mr. Franklin--


23 MR. APPEL. Do you vouch.for the truth or veracity of


24 Mr., }il' ankl in in aome respects 7


25 MR. FORD. We vouch for his present truthfulness on the


261.stand, yes •


1m. APPEL. I say that Franklin said in answer


-- -
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""\
found at ion waS. laid f


\
\,


~~JBIV\l{Y


be related to him, etc., so that no


tion propounded to him whether or not M~ Johnston


carne ~ack to him and said that the District Attorney said


they d~ntt want him, that they wanted Darrow, he said


No he di~'t. say that, that the District Attorney's office


said that,\\ut he said it to me, not as corning from the


District At~~rney's office, 1 almost quote his languagr
MR • FORD. Th~ question before the court is whether there


ie any redirec~examinationof thie witnees now. There is
...


no question befot~ the court at all.
" \


MR. APPEL. Yes, t~re is a question_


MR. FREDERICKS. Wheyt counsel is through-


MR. AP"PEL. 1 am Sill'iP)'o¥ explaining on what theory 1 am
'\


asking the question. Now--and 1 am arguing to the court,
..\-
"\


that it is in perfedt har'mony, in perfect accord With oW:


theory of the case, and w~h the testimony and before we
\,


get through we are entitled 'to this item in order to fur-
\


ther our chain of reasoning ahd chain of fQcts which we


will claim before this jury it\S all a frame-up, pure and


simple, and we will prove it fro~the lips of their own
\


Witnesses, we have a right to call \f;or that testimony.
"MR. FREDF:RICKS. Well, may it please\he court, the posi-


tion is juet this: Section 2052 of t~ode of Oivil


Procedure says a witness may also be impea~hed by statements
. \.t


"he has made at other times inconsistent with\his present
" \


testimony, but before this can be done the statements must
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With due.respect to the


2 wi tn ss who is on the stand, and. not Wish ing to comment


3 on his testimony while he is on the stand, we may wish to


4 take jury that what he h8.8 testi-


the da~k; we21 MR. FREDF.RICKS. --hecause we have been


5 fied to he e did not occur at all, except that they had a


6 meeting the~-~hey had a dinner there, that these state


7 ments were no~ade. We may wish to take that attitude;


8 it may ,appear to~~s to be the logical one to take. Feeling


9 in that way about \t we deem it to be our duty to keep out
" \


10 everything that is n~legallY.entitledto be presented.


11 We are very glad to ge Mr. Appel's views now, of his


12 theory of the case, whic disposes of the little brown man


13 and of Burns and of Harr i\ton and of the man from San


14 Francisco and everywhere e11e, and brings the issue down
\


15 to the fact now that the Distt,ict Attorney of Los Angeles


16 County was attempting to bribe\heMcNamara jury--


17 MR. APPEL. No, no-- ~
18 MR. FREDERICKS, --to vote for an a' quittal. Now, we are


19 glad to get that theory of it.


20 MR. APPEL. No, not necessarily--


22 thought perhaps it was going to be Borne theory, but


23 we now know that the th.eory of the defens e is t~at the


24 District Attorney, that when Franklin went to Ba\n and


25 put up thie jury money to get Bain to vote onthat\ury


26 to vote against us. that that was our money and we w\e b


///\BIIAfIY
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him in his


that will be


testimony of thE


and not


when the time comes,


we must meet, and it is kind for


before we were hUl;iting for a 1i"&


us and we sent him to Yonkin to get Yonkin


us, we are glad to get that theory, be-


Bain to vote agains t us and th at wh en he went to


to get Underwood to vote against us


him to Underwood, and we sent him to Smith to


MR • FREDERICKS. We will


vote


t1e Brown man--


our position and we will argue that :to the jury and With


cause we kno


that ~~ Franklin never made any,statement about the Dis-


trict Attorney being any


to you.


that fee1ing,in that attitude towards


witness, we feel that we should invoke


MR. APPEL. Frank] I~ will see him and W ill show him up,


he is your witness. ~


l~. FRED}~ICKS. Yes, F~ook1in is our witness--


MR. APPEL. pe was with\·m and he ought to bring him up


permit him to go any further thah the1at:


testimony. Now, Section 2052 covers the


has been no foundation laid,
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your Honor; look at page 4965 of the


JUst a moment. I~ant to look at the transcript


and then I vvill hear from you further, Hr Appel.


transcript.


fin ~ th e testimony you were di rec ting


mycttenti n to. Can you call my attention to the r:ege on


'TJhich i t o~ urs?


HR APPEL:


he indicated some-didn't use that "Iordl:c"confera.erate",


1 ate the commission of an offense; I have a


the witn es S S"A:plain it and I am only asking


thing 0 l' a like meaning, or if he said


fect understanqing when 'he ....;ent to ;pur-ors, th at


it VJaS for the purpose of trapping someon e e to' simu-


jn"R FREDERICKS: 'tut that is direct testimony.


Jim APPEL: That i's wh at I am referring to.


J,m FREDEPJ:CKS: c~ss-e;::amin(:'.tion would' make it proper


in r edi rec t • ~
rr? .APJEL: Ho, you eVi~entlY, Hr Fredericks, misunderstood


the two grounds upon vthich I said, either on cross or
\


di rect examination, I u se\\ that e::pression.


l[R FRFJ)ERICKS: yes.' . '


'-R APPEL: I wish tOfurthe~ttract the attention of th e


vlitness to the testimony and i\ he said any other facts


in reference to this qUestiono~onfederaCY, Y,e have a


rigrht to explain it by using 111' F~fIDldin' s vlords' in what


manner he cledmed, th ey v:ere confede ates, if 1fr Franklin







t ransc ript.


and it is certainly --


mmms r Mr Franklin meant it.
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to ~14:fY'-'trre-!ln:~~rnitlg-or~'·T1i'-;JOrd"confede~ate-;;·in vr~t


/
fIR FREDEHICE:S:" But, there vIas no foundation/laid for it


/'
d · ... i t" d ·t· " t . 1/ l'on ~rec v exam na ~on, e,n ,~ ~s ~mma er~a, 0' your _onor,


,//


,/
rrn APPEL: Oh, no) I read th e cuestiort to him from t:re. /,/


//
TP.F. Cau Rr : p~s e 865, "vas it? 1/


:rfR p'pl):EL: Eere is the questio£ which I propounded to him:
I'


"How, you may state ~'/hether/or not in that conversation,
/


as a part of the same cony;6rsation, whether or not ]ITr
/


Franklin, in addttion t,6 the matter you have already tes-
/


t ified to, did or did/not say he vras smart enough or la wyer
l


/
enongh, on e or the !ther, to know that th {If could not


convict him in the/Lockvrood case", and further, on pege
J


/
f


866, lme 11, trand he, Franklin, ~,nd Lockvmod and Freder-,
j


icks, VJere confpderates, to that effect or words to that
!


l


meaning"? trA/__ yes sir, he said that. 1I


1m FREDERICKS: But the question was never asked of


Franklin •.,/'
.1


"


1m APPElt: And you vall find it in the cross- examination
/


/'


of Franklin wh en he was on the st and, pag e 866, we lai d th e,


foundation for that.


24 /~'.rn FREDERIOKS :
,/


Not in regard to Fredericks being a con-


-~-<-~--_..... _. -..._----~- .._~ ~--_._---_ .._------
The question in my mind is whether or not


25 federate.


~tHE COURT:







upon


as heretofore


Honor. In order to make the


th e order h eretofore m~lde sust ain-


has already made his offer; it


ootion is reaffirmed.


THE COUnT: Oh, yes; that being


made, it is likewise rejected.


is in the record.


TEE COURT: yes sir.


federates, that is, lleecplai already been under-


stood as to ".hat he should do nd LocIDvood should do in


respect to the snbj oot of that lTow, I suppose,


in vie;r of your Honor's ruling, tfiat affer is rejected?


l'\{R APPEL: yes si r, md we take an


t ret time in \mat way thC"J were con-


course, if they heve independent proof of that mat er,


,5006


t
br~nc h 0 f th e test imony sugg es ted by lrr Appel vres broug ht


~ut\n direct examination ci: this witnesB or on crOBB-ex


amina ion. Now, it ~ppears it was bro~ght out on direct


exa111inCl ion, therefore, it is incompetent to go ~nto it


l' ec ord c ompl et"e, I d'fer to prove --


lER FPJIDEHI CYB :


JA:R APPEL:


1m FORD: of course, the rJ: fer to prove is


impeaching questions testified to


MR FORD: That is Wl~ the court is rulil~ on.


I'm JffiEDERICKS: He ha:\lready made the offer to prove.


THE COURT: Amplifying tJ1e offer, to mal\B it clear.


sER APPEL: by tm witness, Jorr Franklin at
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',.vi th


FraDklin express


A Iwas a member of th e


that as not redirect.


where?


to that as immaterial, not re-


answer be stricken out.


the s tate of California? A yes si r.


The m tion to strike out is denied. A yes


Do you know of any reason,


tion outside


Q


THE COURT':


THE COUR!:: Obj ~tion crerru


to you any


\


is a afferent sUbj €Ct.


THE COU~: Y;e11) the affer is in conjunction with the con


text; th\~_eCOrd shows i,vhat it is.


:r;rR APPEL: "r watt, did you ever hal d any pUblic posi-


9 sir.


6 1m FREDERICKS:


7 direct, and


8


1


2


3


4


5


12


14


15


10 feR APPEL: What


11 HR FREDEll DK.S :


13 state senate in l~Tontana one


16 yon tha tIed him to speak freely


17 sIR FREDERICKS: That is objected to s calling for a con-


18 clusion of the Yritness; not redirect;


19 gone into. That ,'Tould be a clea r concl sion of this


20 ',~:i tn es s •


and


But he testified to a fact.


questions to the '/Ii tn esSe They said


is a J:€ rfec t stranger, you met him a few days be


he opened his heart to you ll
• now, I ':i:rant to show


THE COU?T: Let us have th e answer.


:r,m FPJ<:;DERICKS:


]'·1 R APP]L: The l)ros ecution he re, hav e even .." U eel their21
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1 that and OUllS 01 can rrgue that.


smart it was --


detective confided in another detec-


4 tive, end


5 THE COUT{[': }\![r Appel, I mus


2 T'~E COURT: right, .-; et th e anSYler.
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A Mr. Fr ankl in said he was very anxiousto get away from


Los Angeles, the scene of his great trouble and difficul-


ties, and he wanted to start a new business in a new place,


4 and M~ Pirotte had debated the question of opening a ,


5 detective of fi 00 in Venice and 1 was introduced to him as


6 a party well acquainted with the city of Venice, an ex-


7 official there, and a party worthy of his confidence, and


8 on those grounds, why, M4 Franklin was of my idea, you might


9 . say, and told us what he did, and through confidence with


10 Mr. Pirotte started off, and through ~ friendship with Mr.


11 Pirotte the same relation was established between him and 1 •
•.,~,,",''Y''f:.......,


12 "W ~ EREDRRICK.~!_rp""Q~,e.~_tha;t"-the,,",anBwe'r~'·bS""iftr'rcI'en out as
. '.....


13 an attempt to relate the witness's be IJefand opinion


14 whether it was confidential"and, "we had the same ideas and


15 relations," Pirotte had.
.~~~,..-~


16 THE COURT .The~~tion to strike out ie denied.


17 MR. "APPEL • That is a] 1 •. ,.,",'_"'.'


RECROSS-EXAMINATION.


bad disrepute up here in his own hGme.


Trouble? A Yes.


It was not just a frame-up with the District Attorney,


Q Fe did admit he had had some trouble in


it was trouble, real trouble"/ The time he was sent byA


Fe admitted he was i~ veryA


MR. FREDER Ie Fa •


Q


Q


Los Angel es, :.ir. Iii' ankl in?


19
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25 JUdge Cabaniss he didn't think he had any trouble.


26 Q No. You were a member of the Montana legislature
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A Not in t97, no, sir.


Q NO. 1 say, did they elect a United States senator in


that year?


senator.


year were you a member of the Montana legislature? A 1896.


Q Did they elect a United States Senator that year?


A I didn't say United States senator, I said said State


Q Didn't elect one that year? A No, sir.


MR. APPElt. He-mi:tHfS""aanotner case"-of·-br'i.b~:r:Y:::j:;"
.....''>._ •.,.-._-~'~-


J;
rj
Ii
r,,
h 1lr
v


2I


tp
~: 3!
I'


f
4


5


r 6


7


8
-,_..,..."....".",._..._--,.,~,.


".,..,..."' •.~:~".__,' .•• fl


9 MR. FRE.~E,IUGKS-f·_·Did .they· elect one whiJ e you were a member
~.""' .


1 ~.:of·::::t·he··TeIrs·lature1····


11 A They did not.


12 Q They did not? A You mean Sanator Clark, 1 presume?


14


15


16 F REM 0 N T OLD E R,


17 a witness called on behalf of the defense, being first


18 dUly sworn, testified as follows:


19 DIRECT EXAMINATION


A Fremont20 MR. DARROW. Q Give us your name, please?


21 Older.


22 Q Where do you live? A San Francisco.


23 Q What is your business? A Managing editor of the San


24 Francisco Bulletin.


25 Q How long have you been managing editor of the San Fran


26 cisco BUlletin? A 17 years.







he have any business with him at that time."


Q Did you have any bus iness reI at ions with him, did he


ask you to do something for him? A Yes, he asked me to


furnish a thousand dollar bond for him.


Q When was that?


MR. FREDERICKS. Just a mon~ent--Ycur Honor, my attention was


attracted to soroo thing else when th at question was asked


.and 1 wish to object to it and move to strike it out_


THE COURT. ::S"trike it out for the obje,ction.


Q :;ou have been acquainted with me for Borne t irne, have


you? A YeB, Borne years.


Q Do you know John R. Barr ington? A Yes.


Q How long have you known M~ Harrington? A Why, 1 don't


remember exactly; shortly after you came out here inthe


McNamara case, 1 think 1 met him.


Q Did you meet him first in San Fr~ncisco? A Yes, in my


office.
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question should be yes or no.


The question 1 wish to object to is, "Did


If it is answered yes or no 1 have no ob-


Yes _


1 don't know whether that is business or not.


MR .. FREDERICKS _


jection to it.


THE COURT- The answer to that


MR _ FREDII;RICKS.


THE COURT.
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24
MR - DARPOW. Q Well, did he calIon you for any purpose?


26 Q When was that? A 1 don..... t remembEr the date it was,


25 A He called me on the 'phone for a certain purpose.







E) ver t irr,e that was.
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he needed a thousand


Let the reporter read the answer as far


A ' Yes.


MR • FREDERICKS.


A JUROR. We cannot hear you.


THE COURT. The jurors say they cannot hear you.


unawar es and he had no money and


dollars at once.


Q Along the latter part of September? A 1 have nothing


to go on there; 1 have a recollection it was someti~e in


September, I don't remember the date whether it was the


early part or the latter part.


Q What was the matter for which he called you cn thetphone


MR. FREDERICKS· That is obj ected to as immater ial--well


1 will wi thdraw the qbjection.


A He rang me up on the telephone and said he had been


arrested and 1 asked him what for and he said-_I think he


think it must have been in September sometime; 1 don't


remember the date; it was the time he Was arrested, what-


said for contempt in not answering certain questions that


had been asked him biUore the grand jury in Los Angeles,


and that the officerwas there wi th him and caught him


as it has gone.


THE COURT· ~ead the 'lnswer.


(Last answer read.)


A -_(Continuing) that that was the bail fixed--


MR. DAFROW. Q Well, did you fix the matter for him?
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This time has been fixed as the 19th of Septem-


2 bel', is that correct?


3 MR. DARHCfl' ~es, tha t is correct.


4 MR. FORD. Before the beginning of the trial of the Mc


5 Nalrara cas e1


6 MR. DARROW. About that time, anyway.


7 A 1 drew a thousand dollars out of the bank and went down


8 to the office inthe Metropolis Bank Building, the Building


9 Trades office where he was and went With him to the police


10 station and gave the bail for him and had him releas~~.~.._.__.".. __


II Q And you put up the bail? A 1 did.


12 Q Did you have any conversation With him at that time in


13 reference to the ~atter? A Why, on theway--


14 MR. FREDERICKS· Thgt should be answered yes or no.


15 MR. DARROW. Q yes or no? A Yes.


16 Q Did Mr. ijarrington say this to you, in substance:


17 Page 2089. Did you ask him whether there had been any


18 corruption or bribery inreference to witnesses or any other


19 Ira tter connected with the case and did he thereupo n reply


20 that What the prosecution was trying to do was to put one


21 of the attorneys for the defendant on the stand in order


22 to find out what they could about the evidence for the


23 defense in the McNamara case;


24







are


A I cannot recalJ


at the time on th e Vlay


to Los ./I.ng eles VIi t h him on


and we discussed the


case•.


that night, if


to the jail; I think


not impeach or ten d to impe ach an3r


case, being a period long prior to t e <:.ctual trial of the


in that behalf, or words to t.b.at effect or in substance.\[ :..."
c . .. 0;- - - r\


.'.
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other corrupt practices in the conduct of the case, and


tion of the law in any V!fJ'Y, even in the p reparation of th e


conduc t of th e case, and th at he 1m 6.Y of no bribery or


that U r Darrovl had instructed him especially, am everyone


coneerned or HarrirJgtonts connection with i , and it does


THE COURT: The objecti on


just'what portion of


conn~ted y;ith the case, that there should be no viola-


wmle case; he7sa. that in sUbstanc e; he s aid it mo re


definitely tha that; he said the other side Ylas --
. .


T'rR FREDERICK:,S!: .Just a moment.
. I '


THE COUR.r:/ur older, vie have to make a record here by
! .


qu estion/r..n d anS\7er.
i


f


J'rR DARROW: I yJill. ask you to state just exactly 'What he


did not believe it was possible there v,;as any, and that


he di dntt 1mOYI of any intention on th e part of any person


red on the 19th of September, long before


ters concerning \mich testimony has been intro
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1 !JIR FREDERICKS: Just a ~,,,,,,",~.------"'''''''---~'~~-'''''
'\


to the


'Ihe


by Hr


ion. Be-


rington exactly,


e and pl~e and persons


not askEd about any con-


he said that in sUbstanc


he did in substance. Then he


has a right ..to 2,xplain i..i; that is


by the decisions of this


the ~itness has a right to use the langu~ge as he rememb


the rul e t hat is


court, when a ylit


and persons present before he c an be


don't remember that,


present. l\fow, j\,fr Harring ton '.'


statement must be related


~~th the circlUllstances of


v.as asked either on the way rom the office or from the


jail to Mr Older's office, if the follOWing conversation,


lifow, Jrr Older says he did,


he don, t remenb er th eex: t words, but he has said he


versation with the yfitness on the way to Los Angeles. He


Older -- or Mr Harrington.


that ,'Jere said, to relate that, for '!.hich no


foundation has been The only obj act of this is to


impeach thetestimo of Harrington, and the 18\'1 must be


complied yli the


'Wi tness; to lrr Franklin, th e circnmst anc e , time, plac e


UR FOTID: Obj act.ed t? upon the ground


has not been complied. vii th


fore this can be done, th e statement must be


goes on about a Angeles; about. other things


ITR DARHOW: Use the language as near as you can.


2·
, HR APPEL: The
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1


2


3


4


5


6
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Ur Harrington used it in ex:planation of the sUbstanc e of


the words.


:MR FREDERICKS: On that occasion.


1m APPEL: On tlmt occasion.


TPill COURT: I quite agree with you as to that, but ~ere


is a conversation) th e foundation question is, !f on th e
,


way to the jail". I-Tovf, the witness, apparently, is refer-


ring to th e conversation on th e train between San Fran-


cisco --


HR APPEL: No, he said he hzeJ further conversation on the


train.


HR FP.EDERICKS: He "vas go§lng to relate vlnat he had on the


train.


THE CQURI:: Let me see '{That that question is.


1m APPEL: Let the answer be read.


TEE CQUHT:! Read the question and answer.


A I \Vill confine myself to vhat was saht in my office.


I remember mwr that when I s aid that that was said in roy


office.


HR FORD: Obj ~ t to that, bec aus e it \V as not asked vrhat
'asked what was


\78S said in his 0 ffice. He "IVClS" said on the way fram the


j ail to the office. The wi tness has al ready s aid he


can't rememb er '''-'hat VJaS said from the j ai 1 to th e offic e.


A I haven't s aid that.


UR APPEL: He didn t t s ay an;lthi~ of th e kind.


J:!R FORD: 'Well, the record shows what 11. e said.
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1 dress the court.


2 THE COURI': I want the record. I '.;vant the record at once.


that th at '\'8 said.


or my othe 1" conversation that was given. He has said


fI"a'lle question.


THE COUI{[': That is ecactly the point.


THE COURT: The 1" ecord is not here,gentlemen, and Ivrcmt


to tsk you a question, and then I will hear you. Is this


question which you asked 111" Older to state p:' ecisely what


was said, are thefacts to the time and. place fixed in the


impeaching question?


asked, did such and such a conversation occur, and tha t


and persons present, all of 'i'hich is a part of the question


2.nd he sai d, no. now, this yd tnes s has been ask ed the


conversation was recited to him, and the time and plac~


HR APPEL: Eocac tly, your Honor.


THE COURP: Then, if yo:u vlil1 reframe the cp.estion, it


vr.illsave sending for the otrer reporter.
- .


was said aft er he has said yes. Now, HI" Harrington \'/as


UR FPJIDERICKS: our posi tion is this: he carrot state 'what


1m APPEL: W e want to ask, in view of ur Older's state


ment, he sai d, yes, that in sUbstanc e, not EXac tly in that


language, your Honor -- he went on -- he says he stated


and then they stopped him. Now, we say, state what he
stated.


liTR FREDERICKS: .And. has said yes, therefore, that ends


the matter. He cannot be asked any further Yvhat was said
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1 THE COURT: Let's get therecford here on that. Counsel is


2 goi1'¥j to reframe the cp.estion, so as to save sending


3 for the other. reporter.
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2 said he w~ to say something. ~


1 MR • FORD. 1 think Mr. Older can tell it gery. qUickly. He


'"


any such r emar ks


them we would have them


If so get your man in here and


the question.


office.


You make the point between the jail and theMR. DARROW.


it is entirely competent.


lin and Harrington


here and there is no necessit


THE COURT. Let's


office and in


as that. If they want to put to the


witness they have a right to do i , and we are not quibblin


MR. FORD· We object being called quibbling_ Yester-


day we were referred td\as being contemptible. Now, we


make them for the reason'\ told them we would have Frank-


MR • FREDERICKS. Why not ask the questicn.


tR • DARROW. -BeoaUse Mr. Ford is objecting all


at all, but we are for certain rea~ns, whQoh are well


known to your Honor, on an impeaChin\ question.


MR. ROGERS. On page 2809 you will ee~Where it appeare


that Mr. fiarr ington fixes the place himg~lf.


THE COURT. 1 am reading from page 2809 \
\


MR. FREDERICKS. Where it says from the jkil to his office


and in hie office. '"


THE COt~T· The question has been withdrawn and M4 Darrow
'\.


>.


l'\
"MR. DARROW. Now, your Bonor, the answer here s~ that


'\,-...---.. .~.


is offering to reframe it.


3


4


5 s top this quibbl i
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MR. FORD.WHereand when?


MR. DARROW. At that time either on the r jailor


to your office or in your office. /


MR. FREDERICKS' 1 don It care anyt~t about the question,


whether it was on the way to the ~ice or mn the way back


from fue office or in the OffiCj.! We don,t care anything


about it. This \Vi tness hass {d that that conversation did


1 the reFn that it was. ili'tIie"' offi Ce ~ .par't"'of ~"frlr'fErt"tf' ~


2 of going to the off ice.


3 THE COURT· If you will ask the question now, Mr.


4 MR. DARROW. State what he said.


5


6


7


8


9


10


11


12 occur, that ends the matter.. He has said yes it did occur.


13 That ends it. any further now and give


Hesaid in substance and has indicated a desire


22


21


.~;


./
other conversations Wj!Ch occurred. The impeachment is


complete. It is now/a matter of veracity between the two,
I


·if
unless on cross-e~amination--


THE COURT. Y~/kre right, he cannot go on and give other


conversatiozil{ut he said that conversation occurred in


.:~e::i:. 1 don't think he qualified it at all.
/


MR • tEL. Read the record.


TH~COURT' My recollection is satisfactory.


M~'. FREDERICKS. Very well, if he said in substance.
-1"/<.,.


24 :/ THE caURT •,
:~
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20


23


15


18


17


14


16


~51 to clear up jus t What was said in that particular rnatter •I" dA"ire~ ~Q...9.a that,~o he h~~. tha~~::..~.':e
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proper.


the court


'Nhat was


a qte stion


conversa-


cannot give


onversation


Did you 8 ay that or


answer to the question.


that view of it, which


our t rules on it, but that


That is a point for


not be permitted to go that


substance. It i8 the eame


far.


is cautioned not to go into any


the matter that was brought out in the


THE COURT. The court has just ruled


the entire conversation but he


is croBs-examination, your


and he says yes he 8


question.


asked hi~ eo and 1 regard the question as
-~


MR. FREDERICKS. May 1 say one more wor. Does


what was said in that connedtion.


us to br ing out


The question is asked


in precise words and he says that that i


tion that sUbstantially took place.


sUbstance, and has indicated


far, if he doee


THE COURT.


rule that this witness can give the


that occurred between these two men?


MR. FREDERICKS. Well, taking


impeaching qU


MR. FORD. I~ order that thewitness may not go outside
/


'f


the reco~d, your Honor--I wish to hand him--
.1


other matter,


26 THE COURT' 1 will hand him my copy.


25


18


19


20


21


22


23


24


17 that in substance and e denies it. This witness is asked


14


15


16


13 . of course we will take


11 said inthat connecti8n and no
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1 THE WITNESS. 1 would like to see it •
•


2 THE COURT. Here it is right here on page 2809, beginning


3 at line 20.


4 MR. FORD. 23, the conversation.


5 THE WITNESS. May 1 read thispart here and then go on and


6 state what was said in this connection?


7 THE COURT- tn that connection, ~~ Older, confine your
T


8 answer strictly to what wasp3ald in that conversation.


9 A 1 will do that.


10 MR. FORD- As 1 undErrstand it the witness is going to give


11 the exact language that was stated--t~at was br~t out--


12 the language that was said her e?


13 THE COURT - Yes, sir. A Darrow said to Mr. Older aSked


14 him whether ther e had been any br ibery--


15 1m • FREDERICKS. 1 think the jury will not be able to hear


16 you unless you turn arourxi this way.


17
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1 A or any other mmtter connected. '!lith the case and you


2 thereupon replied,all the prosecution was tryi~ to do


3 \vas to put one of the attorneys for thedefel1dant on the


4 stand, in order to find out what thqr could about the


5 evidenc e for the defense in the UcUamara case. Right


6 there ur Harrington told me that he ha,1,been employed to


7 prepare this case for trial, and he had been calling


8 upon wi tnesses and arranging to have them attend th e trial,


9 and testify. He had. been doing it in an orderly and pro


10 per way, and. that he was instructed. to do it in that way,


11 and that the other side ...vas using money and bribing ".;rit


12 nesses and handicapping him in wery way, and tha t this at-


was merely a plalili on the part of the prosecution to find


testify there as to who he had seen and who he talked to


- ·..-_.......'''"~_;.....·-..........,..~..._:;_,."'''_'''_·_'L_.... r·__ ~,..''__~._.,_.~, .~ .. _. , ~~_ .. ~.~ ,~. _


Was any particular Yd tness referred to at"


A urs lngersol, that was the lng ersolthat time?


tempt to bring him before th e grand jury and. have him


and debauching EVerybody that he came in contact 'with.


That was the sUbjstanee of the talk in my' office after


Vie Ie ft th e j ai 1.


out What he had been doing; th at he was instructed by ITr


J"arrow to do the t bing regularly and t hat he had to do


it r e:,1ularly, and t hat he was being *et, dm every turn


with bribery from the other side; they were buying vritnesse


1.'[R FREDERICKS: .rust a moment.


TEE COURr: Strike out the answer for the purpose af the


1JR DARROW:
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1 obj 00 tion.


2 MR FREDERIClffi: Objected to as no foundation laid.


3 UR DARHovr: Part of the conversation.


4 UR FOtID: I ask that the vri tness be instructed not to


5 answer so rapidly.


6 THE COURI': yes, Hr older, 'I'Ve have to make a record. I


7 vJill ask you to give counsel a chance to obj oot. Obj 00-


8 tion sustained.


9 URDARROVf:Your Honor, if vIe ~re going to take a recess


10 at this time __


11 THE COURT: Yes; I see the hour. I am g:ibad you called


12 my attention to it. (.JUlY admonishEd; recess for 5 min-


upon which the arrest had meen made under, and cl aimed


that seme improper methods had been used in connootion with


that vritness.


utes. ,
( Rec ess.)


MR DARHOV!: I think I ought to make an offer there.


THE COURi:': That ','.as in regard to I~ersol.


1;J[R DARROW: The special thing that was under discussion


that we expect to show the,y were especially discussing


at that tim e the question 0 f a witness named Ingersol


1m FREDERICIm: Some improper methods by t he defense.


:rm DARROW: By the defense, of course, or by Hr Harrington.


THE COURT: Well, the obj ootion is the foundation is


not laid, an d I ~ree wi th the pros ecution in that r espe
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At that time did--;-~~"-~~;'J~;"I:[;~~~rring-'J/'
Harrington, how he came out in his contempt


Q Page 2807.


ton) or ask 1ftr


everything in connection with the JfcNamara case must be


done according to law, and that. he had carried out Hr


Darrow's instructions in every particular, and


been nobribery or corruption of any sort in connection


case) and did he reply -- and then did you say to him -


did he then reply to you that the case had been dismis


sed or 'tfords to that effect) and then did you s~ -- then


did he say, uThe prosecution was only trying to find out


the widence for thedefense in the1ftcUa1l1ara case, and that


there never had been any bribery of any sort or any ille


gal practices in any connection with the case, and that


he had been instructed by 1,rr Darrow and cautioned that


6bj ection sustained.


HRDARROW: Were you dovm t a Los .Ane el es an or about th e


23rd day of Nove.mber? A yes.


Q That was a few days before th e JIcNamara case was dispo s


ed of? A Yes.


Q Did you see Hr Harrington at that time? A yes.


Q. Did you have a conversation with him in reference


to his arrest in San Francisco J and in r eferenc e to the


case? A yes.


Q Where did you see him? A I saw him at your office.


Q That ':vas in th e Higgins Building? A In the Higgins


BUilding.
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1 with thecase. tr Did he say that in substance? A That


2


3


4


5


i;'!8S the suQj3tanc e, yes.
~~;:;v~~,,-~.,;;p-,·m·""J.. ;~i-':;""~-!''''>.-yoO!~·''Y.'''~;;''''''!''''''''~'·;::C_''~''''''' ~<!"."'",,,,_ ..,.;~;,'''.T~..).-~T'''''''\;''''\'''''''-''';_'.r:.; ...


On what date was that?


J'TR FORD: HI' Older, give us an oppo rtuni ty to obj ec t.


We don,t care -- \~ didn't care to, then.


6 A I will try to remember.


7 :r:rR D ARROW: What was that date?


8 }![R FORD: That has already been fixed. A l{ovember 23r d.


9 HR DARROW: Have you anything by "hich you can remember


10 as.', to the date youviere <d!oVln here? A yes.
I


UR D ARROVl: And v.hat was the sUbj ect of that consul tatio


THE COURT: The counsel says it is p-eliminar:)r. He can


me on that day.


III FREDERICKS: That was -- if it is for the purpo se cf fix-


with


Well, yes or no. lIe c an see when the


I asked him if he had a consultation


Did you have a consultation '!lith me on that date?


have it •


ing a date


next question comes. A yes.


HR FREDERICKS:


Q


VR FREDERICKS: If it is the date --


11RDARROW:


l'IR FREDERI C:KS : We 0 bj e: t - -


UR DARROW: And hav-e yon done it? A yes.


1m. FREDERICKS: Obj e~ted to as immaterial and hearsay.


1m DARROW:. That is }T eliminary, and I think ',',e will show


its materiality.
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1 liTR FREDERICKS: That is obj~ted to upon the ground it is


2 hearsay.


3 fJrR FORD: Calling for s elf-serving declarations on the


4 rar t of Hr Darrow.


5 lrR DARROW: not at all. We expe:t to show by this ,'fitness


6 t bat on that dat e he came do\'V11 h ere and consul ted with me


7 and wi th Hr Steffins com erning the dospdlsi tion of the


8 l!cJ:Iamara case, and the entering of a plea of .c;uilty.


9 1m :EREDERIffi'KS: The one against J .B.


10 HR D ARROV!: The on e again st J .B., entering a pI ea of


11 guilty and a cons ultation VIi th referenc e to both cases.


have a right --


THE COUR!.': I think it is a circumstance- that thede-


lm DARROW: Cannot be any qu estion in this case, but we


fense hale a right to show.


}rR FORD: Even though it is self-serving?


Obj ~tion


It is in the nature of self-serving testi-THE COURT:


mony, but not ",Ii. thin the rule ofecclusion.


overruled.


URFo::m: How, if the court please, that would be a self-


rerving declaration. T he declaration of this vJi tness 'llould


be purely hearsay. The declarations of Ur Darrow Vloul d be


s elf-serving declarations which th e law does not pe rmit to


be int roduced in evidence.
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lER D ARHOW: With whom was that consul tat ion? A


you and Irr Steffins.
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1 Q


2 Q


Were you sent for to come? A yes.


By tel~ra111? A yes.


3 Q Eave you the tel egram with you? A Yes.


4 Q
--- _.--_.-_._----------~


Let me see it. We of fer this t el egram in e.ri dence.


5 THE CL liRE:: Defe!alant t s exhibit L.


6 1m FREDERI CKS: W"f] think it is immaterial: We make the


7 obj ection on thatgronnd. We donttcare to argue it.


8 TEE COURT: Obj ection OJ erruled.


I


dria here tomon'ow? Clarence Darrow. Lincoln Steffens


A 23rd.


Oh, you got here the folloY-ring morning ?URDARRoW:


go up with him to your office ylhere T met yQ!. at . n2.QP, --.,,). r--.
at the r ec ess, at lunch.


Q


A The morning of the 23rd.


Q. You took a night train from San Francisco? A yes.


Q Vllere did you meet us, 0 r were we at several pI ~ es?


A I met Hr St effens at th e AJ. ecandria and he asked me to


---_._~.---.._~-~._--_..._~.---,- --
UR DARROW: This is a telegram on a Western Union blanlCf"\T-


"Los Angel as, Califo mia, 2/2-- November 22, 1911


10: :22 A.U. FremontOider, BUlletin, San Franc isco.


Can you get to an impo;:-tant conference at Eotel Alex:an-
, .


November 22, 1911. tI


Q Did you haJ'e a COllV ersation with I'll" steffens an d myself


on that day? A yes.


HR ROGERS: 'What day is that?


1m DARHOW: . The 22nd.
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lhd state what was said in reference to a settlement


2 of th e 1{ClTamara ca se between Ur Steffens anrl: you and my-


3 self at that time?


4 UR FOtID: To that we object on the ground, it is hearsay,
. -


5 calling for self-serving declaration s on th e pa rt af the


6 defendant, and as to the other, as to vhat Ur Steffens


7 had said, would be hearsay, pure and simple, anfAl self-


8 serving declarations, your Honor, are ne.rer, <",t any time,


9 edmissible for ~my purpose; they were things said. by th e


10 defendant, and YJould not be anye.ridence of vlhat he m-


11 tually di d do, and ev i denc e that he in ten ded to do s ome-


12 thing else, taken from self-serving declarations of his


13 and on his pa rt 'would not be any evidenc e that th e bribery


14 \'6S not committed, fUJd. for t1:'...at reason, they are iw.mater-


15 ial.


16 TEE COURr: Obj retion 01 errul ed.


17 1lR FRlIDERICKB: We pr esume th~t what couns el means by the


18 "M:cl\famara c as e" how shall we pr esume 'what case he re-


19 fers to?


20 TEE COURT: I vdll ask him to clarify that.


21


22
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24


25


26


}JR FHEDERICF..B: The casecgainst J. B. that was on trial or


the case agains t J. J. and J. E. , both?


URDARROW: All cases c'onnected vnth tl1Z.t controversy,


especi ally J. E.


llR FREDEHICKS: All right, so th e \7i tness underst ands


the question.


IfR DARROW: yes si r; I am asking for the c~h};~{;§Pb~
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1


2


THE COURT: . You may proc eed, lfr Older, ~md. answer the


.j. •ques v~on.


3 A Hay I tell th e conversation, what Mr Steffens said


4 to me?


5 TEE COUFIT: The entire conversation precisely as it


6 occurred, word for word, if you can,. end if not, the sub-


7 stance of it to the best af your recollection.


8 ~W_ FOP~: The witness bas asked for a question, what Mr


9 Steffens said to him, I presume that is limited by what


10 was said to him by 1fr Steffens in th e presenc e cf Hr Dar-


11 row.


That, I understand, is th e question. I d.o not rule cs to


25 the other part; I am not saying you cannot have t~At under


26 th e proper question and obj action, cut let us have that


24


12 THE· COURT: Oh, Y E5.


13 MR D ARROW: I do not think th at is the rule at all.. The


14 purpos e af this is --


15 THE COUR'l': That is what you have asked for "t this time.


16 siTR DARHO'\V: I have asked for the vThol e conversation.


17 HR FORD: J3etween all three of you.


18 UR DARROW:' Anyone of them, vbat they said. to th e other.


19 UR FREDERICKS: Vie shall certainly obj ect to any conver


20 sation not in the presence af N:r Darrow, it would be the


21 idlest hearsay.


22 THE COUR!:: For the pEesent you can confin e your answel~ to


23 the conversation had in the pr esenc e af' Hr Darrow.
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1 separate.


2 ],mMRROW: I presume the other comes in more logic<:ll


3 order, is the reason the witness referred to it, and per-


4 as '{fell di spas e of it right now.


5 All right.


6 1iR DARROW: You may state. vrhat vras said betvreen you and liTr


right away at th e issues


suggested here, you. l'


elevant and in1.1naterial for


been fixed; as to the time of the


to that part of th e questi on, ~my con-


<md he Yfcmts toshOVi by


figuring on having one of these men, ct least, pletid


was the case. Is that "bont a


As I understand from counsel's stat ment, hevrcmts to ::how


on the 23rd of ,1Tovem1:;er, sho rtly b efo e th e charg e of this


bribery, that he VTas maldng n egotiatio s and talking md


any pu rpo se.


Honor, andwe might as well squa


"ILgu~ t..y,


?-R DARnOW: yes, th at will be for premises t


in c ou rt, and inc OIllpe t mt ,


persons present, ha


1m FP.EDEB.IGKS :


1[R FORD:8


9 versation which, oes to th e conversation between the wi t-


7 Steffens or us three together, by ~ach of us.


25


26


13 ing of lfr Darrow; and 0 the further ground it is hearsay


14 of. the most vicious kind; calli~ for c1declarations of per-


15 sons outside of court on tIe part of persons ~ho are not
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10 the ground the time, pI G'C e and


12 conversation vrith 1fr out af the presence or hear-
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rom thede-any EVent, but cert£linly not unl ess it came


anyhow.


fendant in this case, and certainly not the defendant


VJas privy to th e matter, and certainly


fendant had sent him to do it, and there


aloll.g that line (;.t all 'It yet, C',nd maybe be on e


laid, and when there cen be one laid alon.g that 1 Vie


shall argue even then, that the things t:b.at ur Ste fens


did outside af the hearing


t a inl:>r C em hav e not hing to


NOvY, then, .~ suppo se ur Steffens ViTaS


& nO. I :simply expression in an a rgmnentative


sense; was tround, trying ·to start up


something and do himself, tryill..g to butt-


in, if I may us e expression, because it is very


expressive, and more so han elegant, to a situation,


trying to s tart sam ething at was not in th e min 0. of ]Ir


Darrow at all; that IJrr not b eli eve in or did


not concur in, or that he did concur in seriously;


that he 00S perhaps allowi~g Mr to busy himself


around in this way to stir up dust r something of that


kind, "nd to detracts.. fram the rea! thing th at he V;clS


trying to do. I say, that am not


making that as an &'gument now -- ~myth ng that trr Stef


fens might say in that regard J~r Steffen alone would be


responsible for. ~'re think it '{[ould not b ,,-dmissible in
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else


rrow, to


Hoe, and


that followed


"Till prove it


th ct unl ess this be


to go out into the fi eld and


said himself, or something that


e so tha t he \'! as bound by it; c ert ali


YfOuld be cl rerly self-serving, "nd


• S f-3ible, Clnd. we understand that th e court


and did, and even th en VI e maintain, as Ur


that anything that l:Tr Darrow vfouldhave


weigh Mr Darrow's f'rame of' mind by the things


lay the foundation for t his question.


all.


the things hewid and he did, if it is going to cvme at


\
TEE CaURI': The question is whether that telegram d'oes not


\
\


\,


lIB~\RY


come into that issue? Let us confin e it


that, that 'will raise an issue, "Did l~r Dar\w say I


intended to have him pleadc:-;uilty?'t 'Ve Yfil\Say he


didn't intend to have him plead gUilty, becClls1 this is


bring in Mr Steffens and


something that lyr


by the facts that he did along in the


what he did, and how does lJrr Steffens or


ly it would


has rul Erl


Darrow h ad. no such s eri ous in tenti on J a


say they hal a cortr'erence to ether, and they talked. this


matter over, and theydecided ~t J. 13. Mcnamara ought


to plead guilty. You see. we c~ not be lloU)jld by


that, 'because, on the other hand, ~d to s quare the issue


away, vIe intend to show, or try to s~'W, rat?-er, that Ifr


VI as said in


1 mind;


2 that


3 Ford has


4 said
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".uth-


That cannot lay a


knowing it --.


no, J;Tr Darrow di d not join in that


is signed by Lincoln Steffens.


Darrow joined. in that tel Egram.


I didn't see -ny t el egram.


and I didn't
/


How c en th e testimony of irrel evant e,nd
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ly because Mr Steffens telegraphed to this


irrelevant testimony?


testimony, lay e foundation for further in-


name to it.


THE COURT: Captain Fredericks hast he floor now.


lIR FREDERICKS: I will "ta:lfe this with Hr Darrow's


sggned to it, which I didn't know, because it does not


readily appear t hat way. SUppose urDarrow did sign


this ond did bring this.c; entleman down here by this


orized Lincoln Steffens to sign his n'" e to it, and. no ShOll


ing that Mr Steffens authorized Mr Darro to sign his


San Francisco purporting to be sign d by Clarence Darrow


remember my nmne vras there, too.


llR APPEL: He is offering it in evidence in curt, your


Honor; he is ratifying it.


and Lincoln Steffens, there


telegram. The


j,ffi DARROW:


THE COURT: But


lJfR FORD: Even so, on t bat point, this telegram from


competent,


man, to thisgen


lvTR FREDERICKS:


:UR PDGERS:


UR DARROW:


un FREIERI CKS :


4 foundation
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lTow, cer-


We would never


a con:f?'erenc e, ItWe had a


a talk, end he talked to


did have a con1terence Yfith whom?


pursuance of that telegram between Lincoln Stef


Older. We do not know what thing.s they may


we cannot be bound by a conferenc e that is had,


even


wi th th e:I1. ¥i.e c ann0t


defendant does not know vhat things they


They may have go tt en together and cgreed


, ~md talked it over, th at certain


things should b e to the def en dnt and


proposition and say that the


talk, Mr Steffens c~e


end; they could go down h e and bring up 100 men on my


us that this man ought to plood , uil tylt, and all that


sort af thing, but all the time S1;;\fens talked, supposing


this defendant 'Nas sitting back and,\ttending to his case,


getting his jury, and all of that so~ of thing, that vlOuld


te the issue, \'hat thedefendam.:t was dO,ng. V,a cannot say


what Lincoln Steffens wasdoing. He may,\ave hai some id ea


of doing sanething for himself or for hU!!anity, or for


the human rae e, or sam ething 0 f that kind, and t hat had


not mythi~ to do with thisdefendmt.


Lincoln Steffens in this matter, and the conf rence be


tween Lincoln Steffens -- now, let us see. He~
evidenc e -- tlere are only a few kinds


thedefnrlant said we won't· do it, or they may have said


that it should not the d efend~mt disagreed


have


4 fens
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1 that are permissible. A man that is a co-conspirator in


2 e commission of a c rime can testify to what another co-


3 pirator said nnder certain c ircumstanc es in further-


4 f the conspi racy;
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the


and


of the


here tomor-


would be nat-


private conversation--


attached to it, it


only lay the fourxiation


It says, "Can you get


coming to Los Angeles,


assuming it was the original


tt s name was attached to it


to your Honor's inquiry about what


for, of course, this


was received by the


there specified or permitted a conference between


did do or did


MR. FORD. In


this telegram


telegram is simply a


nowhere


two men outs "de of the presence of the defendant' being


to prove anything that the defendant


and that Lincoln Steffina name


5037
that is when a man may testify as to a dying declaration


a man that is surrounded by certain safeguards, that is


hearsay i there may be one or two others, but they


are not recall them now to mind, but


would not lay the foundation


at the least, your Honor, it


for a conference to which it


to an important conference at Hotel


row", the telegram does not specify


con!~rence, and being signed by the two,


urally presuned it was a conference


three of them, Lincoln Steffins,


Fremont Older; it would not lay


very best, for the conversation or Rrivate


between Lincoln Steffins and this Witness;


witness and upon which


and going [further


telegram and that
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telegram lays


betweenthe


any inference


ow, create an


it J because the


or done


e against him.


is in the


and after all, it is only Mr. Darrow's


that we care any


laid to show


did he did as the agent of this


conference. Of coursp,what


we don't know but the tele-


o foundation laid for that that would be a conversation


separate and apart. They might be commenting upon


they might be co~~enting upon the conference itself


telegram would not lay a founiat ion, this tele


that whatever Steffins may have said


to Mr. had said with the approval of or as the


THE COURT' Yes, 1 have· assumed that.


MR • FORD. Does it go further than that,


going further than that and assumin g in that bar e


is a sufficient indication that Mr. Steffins \vas Mr.


defendant at that priva


gr am would not 1ay the found


defendant was there present an


in hie presence would be admisei


THE OOURT. That is precisely the


court's mind, Mr. Ford, does this


author ize Mr. Steff ins to act for


agency?


MR • FORD. Yeur Honor is assuming that


a foundation for the conference at the


three of them.


agent of Mr.


s tate of mind,


thing about, and


that whatever ~~
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must be shown.


direction. Things


would not make your


fact 1 had been shown to be


We do not believe under


in conducting a certain


ould be admissible and certainlwu -


to the witness, why, the foundation


for that, and then we will meet


the situation when 1


those circumstances


the agency for that


1 migbt be


ought to be


say certain


agent and acting for you anq under


5039
agent to have communicated certain things to him or not.


contend this telegram is the veriest hearsy in its


could not establish anything, except


perha \. the date upon which Mr. Older cae to Los Angeles, it


fixes tfi~, and for that purpose perhaps it is admissibie,


but for no~ther purpose whatsoever. 1f Darrow had a con-
\


versat ion wi Mr. Steffina and author ized Mr. Steffins to


19


14 business out here and the


15 your Honor's agent inthat


16 Honor respons ible for my acts ev and with every


17 person. Your Honor would be respo for my acts as


18 your agentonl1y upon those rna tters n which 1 WBB your


1


2


3


4


5


6


7


8


9


10


11


12


13


counsel24 whether the confersation was alone, but from


25 has said of that, the defendant himself


26 he is referring to conversations that 0 xurred be


20 done without the scope of my authority our Honor would not


21 be responsible for and there is no laid as


22 yet to show that Mr. Steff ins was Older


23 previous or after the conference, shown







rgument is


have been fruetrat


kept on bribing a juror


the case of Bain.


had in mind doing certain


have br~bed a juror, al-


no foundation has been laid for that.


What do you mean by ttfoundation"?


1 mean, assuming for the sake of argument, that


testimony would be admissible, which we do not


5040
ference at the Alexandr ia between the witness and Mr.


MR.


MR.


and he may have as a last


the same as he had previously


to show that the def


things and therefore


the


though that '~uld not 10 ical1y follow, assuming this con-


MR. APPEL. That


concede--ass~ming it would be admissible, we contend at


least a found~i:n would have to be laid to show that l~.
Steffina was -th~gent of the defendant Mr. Darrow in talk-


ing with Mr. Older, the only object of this c an be


iality of it is a question of


addressed only to that point.


MR. DARROW' Just a morr.ent, 1 want the record traight.·


THE COURT' That would be a matter 0


MR • DARROW· 1 abject to the expression 


MR. FORD. It is a question of materialit , andthe mater-'


1 want the jury instructed, your Honor, to


statement of counsel that 1 bribed Mr. Bain


MR • FORD. We have no obj~tion to that instruction.


remarks were addressed as--


ference to have occurred,
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They were addressed to the court in the


It was only a suppositious case.


It was not a supposition. He said 1 did.


NOW, gent lell'e n, you have requea ted the cour t


the jury.


Yes _


•DARROW


by you.


to do somethi ~ an.d the court is gOin~ to do it. ~st a


moment. Gentle~n of the jury, you have observed from
"time to time and f~as occurred again now, in the heat


of argument remarks are made to the court that have no


applicatim and are not\to be considered by the jury and it


happened again just now~d the statement made by Mr.
'\


"Ford to the effect that as 'a rratter of fact the defendant
'\


here did br ibe a juror is to \pe disregarded by you. You
\


will bear in mind the admonit~on heretofore given you
'"


that the evidence upon which yo~\act is solely the
\


evidence which you receive from wt~nessessworn on the
\ .


Witness stand together with the ded¥ctions you see fit
I;
'\


to draw from that eVidence, but that\statements of counsel
\,


\)


not supported by the evidence Will be\utterly disregarded
\
''},


\.
'\


MR. FREDERICKS. Or even if they are supp.orted by theo


eVidence, your Honor, they should be disr~~arded as facts


THE COURT. The particular statement now maOdy is to be
~.


"
entir ely disregarded by you , it is not eVidenc,' it is not


to be considered by you as evidence. Did 1 mak,.~ it clear?
\
\


\
~IBR/\RY


MR _ APPEL.
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care or


was anxious to do


Mr. Steffins may have had


tates Attorney


else to it •


think is correct, but not entirely so. The


in this matter goes to the inten~ and the


what was operating on my mind. There


Your Honor, 1 want to say just a few words


to counsel. Mr. Fredericks's statement of the law


in the


in


At the same time, 1 want to allege misccnduct


. d predicate error on the misstatement.


The reco~d will so show it.


With it,. nothing; whether the


do not care or whether he, '~r.


something for humanity, which is r ther a laUdable thing,
\


but not in special favor with the D¥tr ict At torney, or


whatever the caee might he c~te no f~~e. The queetion~
is what 1 thought and it is true that the matter must in tree


\
end be brought home to me and a converaa~ion between this


'i~


Witness and ~vir. Steff ina has no bear ing an'd will be atr icken


out from the record unless they show the ~ nnection between


~ti. Steffins and myself, 1 admit all that


it can have no bearing excepting as


no more authority than the man in the moon, he may have


:i:
tever for any thing '1$ said or did.


That cuts no figure in this case. The question is what


1 thought about it and t at is the only question, the


questionof motive, it was true or false or he


had author i ty or did not hav authority has nothing to 00


MR •
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the


they have


was dia-


although any


to it but to


side they ~~41 claim


is not hears~y evidenc


e, to prove reputation, to prove


Mr. Freder ieks says on
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howwhether there was a motive for this act that they


harged against me. Counsel has been probably a


e away from the books, as most of us have, and


are two kinds of hearsay evidence,


jury. They have a right to make that


be any quest ion about that,


that is absu \d •


MR. FREDERICKS\ 1 did not limi t that.


MR • DARROW. Fir S\t you did and then you began thinking and


you found in your ~nd some other cases where hears!ly


evidence is admissib~. There are hundreds of them. It is


admissible to prove


21 man of any sense would know there was


22 go on getting a jury until sueh time as


23 posed of pending negotiations, but that


24 a right to make and that claim they have


25 same as we have aright to show that at


26 71 as every expectation in. my mind that this case wou


20


19 there will be nothing in it because we Wa'} t on getting a


18


13


1


2


3


4


5


6


7


8


9


10


11 ancestry, all kinds of t~·ngs, although as a general rule


12 hearsay evidence is not ad . ssible, of course, there cannot


14 it comes under an entirely dif erent rule, it is ~ ques-


15 tion of proof of motive, that i all, and what 1 said, and


16 as Mr. Fredericks suggests, how 1 cted, all are competent


17 to prove notive.
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by the


again in


evidence


it was disposed of. NoW, it is not


that Mr. Steffins be my agent at all, and it w~s


such sense as that, he was communicating between


me and r men, was acting for me and for th em, am


arranging matter, and the question is whether 1


believed that at settlement would result and if 1 did'


would 1 take a on the public street in


midday scarcely knew pass out


money, to say about losing the 4,000, and to say


nothing about the and moral question involved.


That is all there is question, was there a motive


or was there not at that one part and an


i~portant part of the defens in this case and we cannot


prove it all by one witness, a 1 have heard Mr. Ford say


over and over again,when the st te wants to do something,


and When 1 say, "the men who appear in


court--they are not the people but are spoken of as


that, they are the representatives ted to certain


offices for the purpose of carrying on


I speak of "the State" 1 mean them--over


th is cour t and in this tr ial they have


wh ich was the most violent and in some


hearo§lYunder a promise to connect,


W~y,not having been kept.


MR. FORD. We wi 11 argue that que 6 tion.


AiR. DARROW. Yes, we wi 11 argue it to your
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of fact as


law.


my part.


from the prose-


District Attorney,


but at this time 1


so that they may have aright


We Wish to call 'Your Honor IS


u later, but 1 wiJl hear from the District


ought
get to it--l probably~not say "heart's content".


1 have your point of view in this matter, 0~


we are using a good deal of time and 1 mayDarrow,


that it appears to me that this, while inthe nature of


attention to


MR. AP'PEL.


THE COURT. 1 think it pr oper


cution, haVing stated that state of


MR. APPEL. We just wanted to point


hear say , is in fac t and in


hear from


to what brought to bear on the


mind of the defendant and the rna that


influence, if any, and the ultima effect of that influenc


MR. FREDERICKS. 1 uni erstand


6


7


5 Attorney now.


8 to argue the law.


_. THE COURT. It may


will state for the


1


2


3


4


20 THE COURT. 1 have it in mind pretty well


21 MR. APPEL. To show whether


22 the dode is no good.


23 THE COu~ T. You may pr oceed,


24 MR. FREDERICKS' And while we still maintain it


25 self-serving proposition, we eliminate that now


26 agree with the court upon the theory of the


17


18


19


I
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re ervation, that we may eliminate--to say we agree


the statement that the.court has made. Allow me to


"-carry t·e cour t 's mind back to the time when Johnston was


on the ~nd and he was interrogat~aboutwhat he told


Franklin i~gard to hie conference with Mr. Ford.


He was not permitted, and 1 believe properly so, he was not


matter would be for


someone elae to tea-


is the same.. Mr. Steffins and


because that was hearsay, but he


he told Franklin about that


to one word that he said to Ford


t ify what they told Mr. Darrow about


what in fact did occur at that conferece, for we may--


they may have told him what occurred be ,re that conference;


they may have omitted some of it; they m'y not have said


this witness may have ~conversation; may have had an


arrangement, may haye expregeed ideas and views. It is


immaterial u~leee thoee idea~d viewe are brought to the


not~ce of thls defendant,therefo' .e, the only thing that


7 permitted to


8 or that Ford


9 was permitted


10 conversat ion.


17


18


19


20


11


12


13


14


15 would be competent and proper in


16 either this wi tness or Mr. Steffins


of Darrow and


26 between Johnston and Ford would be hearsay, it W3.B


brouglt home. Johnston and Ford may have said many


con-


Now, un er Mr. Darrow f S


could be testified to, because it could not be~e


versation between these two men just liS the conve}25


23 theory that it must be brought home to him,


24
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25 cevelop as suggested that outside influences


the very


occurred


them after that,


at might illustraw


it would be


minds, whatever


that conversction


Mr. Darrow?" because the only


n is this, "What did you tell


As to that, 1 cannot say, but if it


1 might add,


not report to Ford or to Franklin-


and Ford may have said many things that


did not report to Franklin; were not brought to


that Franklin had no knowledge of. This


~. Steffens may have said many things that were


the mind or to the attention of this defend-


MR. FORD'


THE COURT.


conf idence of 1\1r. Darrow, then chief counsel


state all these things


rraterial fact inthe


to Mr. Darrow?"
'"


could only illustrate What was in


occurred between Mr. Darrow and


even though, if it didntt, a report of


~. Darrow's mind under the


between i,~r. Steffens and Mr. Older


only that portion which would be


next conversation, so ~ might as well come


directed to and that his mind


did not act on, and that had no effect inany way, shape or


improper for this witness to


testify to what he id to Steffens or what Steffens said


to him, even though should afterwards say, "Did you


once.


26
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and


They


Fredericks


1 igh t •


There were thousands of


e it 1m what Was said to


ended.


e hundreds of people who no doubt


~ake the outs"de influences and this telegram


ifou side influences having his confidence were being


o bear upon Mr. Darrow f S mind with a plea of


e McNamara case, it is II queHtion of fact t'trtlt


esented to this jury, I believe, and that


consider it for whatever they may


1


2


3


4 ought to be


5


6


7 MR. FORD·


8 desired to


9 them allover the Unite


10 THE COUR T•


11 contains-


12 r.MR. FREDER IOKS.


13 Darrow?


14 MR. FORD. I was coming to the out ide point to illustrate


15 the point I wanted to •


16 R'1HE COUR T. I think the weight of


17 remarks, he has expressed it in the


18 AIR. FORD. If the court please,


19 thousands of people who desired


20 might have written to freinds of theirs to


21 fl uence to have it end. Th3.t matter 'would n t be mater ial


22 befor e this court except in so far as thos e i


23 acted uponthe mind of Mr, Darrow and Mr. Darrow


24 to them. It is the response of Mr. narrow to


25 fluences that would indicate what was in his mind,


26 state of his mind, and I imagine that
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I


I


the ry upon which your. Honor is admi tti.ng this, the


state of mimi.


THE COUR • Oh, precisely.


MR • FORD.~Ch the defendant entertaine d at tha t tiD>


as indicating either the motive or lack of motive. Now,
\,


whatever Mr. Darr~-or whatever Mr. Steffens, did or Mr.


Older or any othe~ ~,\rson may have done is purely imma


terial. The qUestion'\~S what did they report, what did


they do 'Ii i th Mr. Darrow,\which caused a certainresppnse


to be hro1ght from Mr. Dar'iow, and which would indica:tte not
\ .


What they said but the resp'hnse would indicate what Mr.
"\


. \
Darrow had done. Now, whatevih: }I~r. Older and Mr. Steffens may


\,.
i.tt \,A.


have done I unless communicated t'o 1~r. Darrow would be of no .'t. ~
'I,


avail in in"dicating the state of Ml~~Darrowts mind, and con-


sequently the only thing that could'1.ndicate the state of
\


Mr. Darrow's Idnd would be the communication to Mr. Darrow,
'.'..
\\,


and his responoe to th e communication. ~"
'\


\
'",


'\


\.
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communicated about this conference


Darrow made response, then all that


toget that state of mind Vlould be the commu-


e respoll se. They 'ff ere trying to illustrate


that ]Tr Franklin was being coerced, and


they tried to shO'\. that J!r :fohnston delivered a. certain


message from Ford;~hat FOrd had ectually said:


to ~olmston VI"S abso~tely immaterial. The question is


what did johnston conmr~icate as in this case, Y,hat is


the ca.mmunication to Mr~arrow, and what response did be


make; not \mat t:ctually o~urred·.
\


THE COURr: Gentlemen, it i\, a very important question,


and th e hour of a dj ournment ~.as arrived, and I will c on


sider the matter a Ii ttle dur~ th e noon hour, and I may
~


hear from you further. ~


JrR APP:BL: Of course, all q.lestio~ of this fact, whether


unde:::- th e law we are enti tl ad to .t\edeclaration, the real


question is whether there is my la~for th.e admissibil


i ty of declarations which explain th ~other.. l
THE COURr: I think I will hear fram Yd~ at 2 o'clock.


JJR APFEL: 'Ye contend the law in this st\te is well set
h


tIed. '\,


TIlE COURT: I will hear fram you at 2 o'clogk.
\


UTI. APPEL: And eny speculation on our part \~uld have very
1./,


littleYleight except the law. '\
v~


'~


(jury admonished. "Recess until 2 P.H.) \
l-i.
\,
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1184 I
June 7, 1912. 10 o'clock A.M.


Defendant in court with counsel. Jury called; all


---0---


B E R T H. F RAN K LIN, on the


A JUROR: Your Honor, may I have the privilege of question-


stand for further Redi~ect Examination:


given that I am not sure my opinion is right or wrong.


TEa COURT: I think so.


MR FREDERICKS: Any time the jury wants to ask questions


ing the witness in regard to some testimony that he has


you have a right to stop the proceedings and clear it up.


have any time that there is a matter that is not clear in


the due course of the trial, but when it becomes necessary


at any time don't hesitate.


MR FREDERICKS: Go ahead, Mr Golding, if this is the witness


JUROR GOLDING: Yes sir, this is the witness. I understood


from your testimony there was no amount agreed upon when


THE COURT: That is a right, gentlemen, that any of you


you, and if a matter passes that is not clear to your mind


your minds, why, the burden of deciding the facts is upon


I trust, however, you will not necessarily interfere with


4 present. Case resumed.
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1 you went to work on the MoNamara defense?


2 reot, y~s sir.
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A That is oor-


3 Q Does Mr Darrow owe you any money now on the MoNamara


4 defense? A That would be a question, of course, of an ac-


. 5 counting between Mr Darrow and myself that we ha~e not had


6 up to this time.


7 Q How would you know if no amount was agreed upon?


8 A I could ha~e my own statement and Mr Darrow might ha~e


9 his; that would be a hard question for me to decide.


10 Q You stated, I think, when you was trying to remember


11 I certain prospective jurors that there waS twelve or four-


12 teen hundred names you had to go over? A Sixteen hundred.


13 Q Sixteen hundred which you and your assistants investi-


14 gated; is that right? A There was 1674 names upon the


15 jury lists that I received. All of those men were not in


16 vestigated for the reason that part of them, by.reason of


17 having been oalled in other Departments, were exempt from


18 jury duty and could not be called under the law.


19 Q About how many did you investigate? A I think about


20 1400.


21 Q


22 Q


Fourteen hundred? A I think so.


And you reoeived about, according to the statement of


23 your bank~book as shown on that blackboard, about ~500 a


24 week for your services? A No sir, I did not. The bank
show


25 book doesn't ~ that and the statement on the blaokboard


26 doesn't show it.
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election.


Q Just one other point. After you . left the office


of Mr Darrow, as I understand it, with the $4,000, you sai


23


24


25


26


1 Q Well, it shows approximately that? A No sir, not in


2 the way you stated.


3 Q I'd like to see the blackboard. A The blackboard


4 shows that amount, but not for my services.


5 Q I understood your testimony to say what showed on that


6 blackboard was the total amount you had received from the


7 McNamara defense? A No sir, I did not so testify. I


8 testified that is what my bank-boak showed I received from


9 the McNamara defense.


10 Q Then I noticed on the blackboard that on November or


11 October 28th you received $500? A Yes sir.


12 Q Then you didn't receive it aocording to your bank-book


13 anything in the month of November up to November 28th?


14 A No sir, not according to my bank-book.


15 Q But you did receive money that was not in the bankebook,


16 is that the idea? A Yes sir, I did.


17 Q Now, there is another question: You said you went do


18 to see Reese Llewellyn down to the Llewellyn Iron Works on a


19 political mission. A Yes sir.


20 Q Was that -- I don't know whether the question is right


21 or not -- was that political mission in favor of Mr Harriman?


22 A Had nothing to do with Mr Harriman or any contest of


that kind at all. Didn't have anything io do with the city
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1 you went to the elevator and had the money in your hand.


2 A That is correct, yes sir.


3 Q After you left the elevator did you carry the money in


4 your hand? A I think I had the money in my hand all the


5 time from the time I got it from Mr Darrow until I gaTe it


6 to Mr White.


7 Q You did? A Yes sir. It was a very small package,


8 I can assure you.
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A No, sir.


THE COURT. You were on redirect examinat.ion, Mr. Far d.
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A ldontt think


A No, sir, 1 did not.


1 guess 1 had better go


A 1 think the 14th of


A Not with me, no, sir; 1 have


A About that time, yes, sir.


Ma Franklin, have you the names of the men who


1 intended to go into that matter later. Made


your work of investigating?


August 9 , 19l1?


engaged in working for Mr. Darrow?


QAt that time did you r eceive any money from Mr. Darr ow?


Q When you went to work--you stated that you were employed


by Mr. Darrow on the' work of investigating jurors, beginr:ing


Q When did you first begin to employ the men? A 1 think


the 14th day of August, if my memory serves me correctly.


MR. FORD. The blackboard is being used in the other court.


Q When did you first begin to employ men to assist you in


August--14th or 15th--in that neighborhood,


Q When did you first receive money from Mr. Darrow


during the two months or the three months that you were


Q Did you employ any men at that time? A Not at that


MR. FORD.


into it now then. Mr Bailiff, will you bring the blackboard


were in your en~loy~


them at the office.


Q Did you employ the same number of men all the time


some notes with regard to it.


Q You didntt put it in your pocket?


so, that is, to the best of my recollection.


THE JUROR." That is all.


'in COUl't.
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not receive the money directly from Mr. Darrow, 1 have not


received any money directly from him since that time.


Q Did you receive any money since the 28th day of November


1911? A Yes, sir; 1 have.


Q What was the first sum you received after the28th


A 1 don't


A 1 want that understood, 1 did


~ 1 think about two days previous to the 19thwork?


Q All checks were payable to you? A. Yes, sir.


Q And you paid your men? A Yes, sir.


Q Did you render any accoun t to Mr. Darrow at anytime


of the men whol were wmp1oyed? A No, sir; not to the


day of November, 1911?


day of August.


Q And that was the $500 cash payment to which you referred


A No, sir.


Q. What amount did you receive? A $500.


Q And who paid the men whom you employed? A 1 did, that


is, it carne through me. Sometimes Mrs. Franklin paid them,


but most of the time 1 paid them.


Q Was it paid out of the amounts you received from Mr. Darr


or did Mr. Darrow make the checks out for these men? A Mr.


Darrow made the checks payable directly to me.


best of my recollection, 1 don't think 1 did; 1 don't


think 1 was ever as ked for it.


Q Have you ever at any time since the 14th--when did you


last receive any sum of money from Mr. Darrow?


remember at this time.
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1 Q Did you from any other one of the attorneys for the


2 defense? A Yes, 1 did.


3Q From who? A LeCompte Davis.


4 Q How long after your arrest did you receive money from


5 Mr. Davis and how much? A 1 received, 1 think, on the


6 2nd day of December-.;.l wouldn t t be certain as to the


7 date, $100 from Mr. Davie, and 1 think the next date WEJS


8 on the 6th day of December, 1 received $200 from lvl".r. Davis,


9 and at a later date--l have forgotten at this time--l


10 received\from Vue Davis $.l000 and gave him a receipt on the


11 Darrow accoun t.


12 Q About how long subsequent? A Well, 1 don,t remember •


13 Q Was that a receipt in full for your services? A No, sir


14 receipt on accoun t. 1 wrote it myeelf on Mr. navis t s paper,


15 letter head.


16 Q Did you do any work for Mr. Davis or Mr. Darrow on this


17 case after the let day of December, the date the McNamaras
\


18 plead guil ty? A Oh, no; no, sir.


19 Q When did you quit your work of investigating? A 1 pre


20 surne that you would say 1 qui t on the 28 th day of November.


21 MR. APPEL. We move to strike out that andwer. A man cer-


22 tainly knows. _


23 THE COURT. Strike it out.


24 A The 28th day of November, 1911.


25 BY MR. FORD. Q Did your ~en continue to work after that


26 --date? A They did not.
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Q Did you pay your men for the work rwhich they did dur ing


the per iod you employed them? A 1 did; yes, sir.


Q Do you know the names of the men whom you employed?


A 1 do when 1 hear them. 1 cannot repeat them now.


Q pave you, since the close of the McNamara case, received


any moneys other than these three items which you have told


us, the $100 -from Mr. navis on one occasion, $200 on another


and $1000 on another? A Not from the McNamara people; no,


sir. 1 have received money but not from them and nothing


connected with that case at all.


\
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Pete 1 Q You have not receiTed any money from anybody connected


2 with the case? A No sir.


3 Q Have you received any money from anybody connected with


4 the other side of the case since that time? A No, nor


5 before.


6 QMr Franklin, let me understand you. What do you mean


7 by saying you have received other money?


8 MR APPEL: We object to that. The witness has testified in


9 connection with this matter and we object to putting in any


10 more outside matters than they have been putting in.


11 MR FORD: I presume my understanding, which is this, that the


12 other ·moneys were for other work he was engaged in for other


13 accounts.


14 THE COURT: Didn't you say the mther moneys were outside


15 matters and disconnected with this case? A Yes sir, I did.


16 THE COURT: I didn't hear it. So Mr Appel's objection is


17 well founded.


18 MR FORD: If that is in the record I am satisfied.


19 Q That is all the money you ever received from any source


20 for your work done prior to December 1, 1911? I mean, that


21 is all the sums you have received since the first day of


22 December? A Yes sir.


23 Q Now, you stated you received $500 a few days before


24 August 19th? A Yes sir.


25 Q Was that in cash or check? A By check.


26 Q From whom? A Clarence Darrow.
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have a receipt.


check itwe1f ? A Deposited it in the First National


Bank to my credit. No, pardon me, I cashed the check at


the" First National Bank, receiving for it $500 in currency.


out, part of it, and deposited $365 on the 19th day of


August in the First National Bank to my credit. One item


I remember of that amount, the only item I remember was


$53 I paid to Mr McKelvey for automobile hire for which I


A I paid it


A I paid $53 of


What did you do with the


What did you do with that money?


That $500 was the first sum of money you ever received


Then, what did you do with the money?


Do you recall that Mr Rogers had written on the b1ack-


Pardon me just a moment.


Q


Q


Q


that money --


Q


Q


board the sum of $500 in cash while you were testifying to


that and put over to the right hand side $365, indicating


that $365 of that 500 had been deposited in the First Nat-


ional Bank? A That is the fact. I don't know that he


wrote it that way or not, that is the fact.
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20 from Clarence Darrow in connection with the investigation


of trial jurors?21


22 Q


A Yes sir.


Now, did you during the month of August, 1911, receive


. L-i _


23 any sums of money from Mr Darrow which were not deposited


24 in yout bank, the First Nat iona1 Bank? A I do no t think


25 so. I am quite sure, positive on that point.


26 Q On October 23 the last pen and ink item in this bank-
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1 book which has been marked 8 for identification, and im-


2 mediately below that Mr Rogers asked you about a pencil


3 entry, 28-$500, and I think you said that was in your


4 handwriting, am I correct? A Yes sir, that is correct.


5 Q Did you deposit that $500 in the First National Bank?


6 A ,No sir.


7 Q Di~ you receive any sums of money from Mr Darrow after


8 the 16th day of October, 1911, that do not appear in that


9 bank-book?


10 ME FREDERICKS: After what date?'


11 i MR FORD: The 16th day of October, 1911.


12 A Yes sir, I received that $500.


13 Q Did you receive any other sums in October? A Pardon


14 me. That $500 appears in that bank-book, but it appears in


15 my handwriti.ng. It was not deposited at the bank, it was


16 put in there so I could keep a record of what I got.


17 Q 'Did you receive any other sums of money from Mr Darrow


18 during the month of October? A Well, I am a little un


19 certain about it.


20 Q Did you keep any books showing? A I did not keep any


21 records of the amounts paid me for the reasons the checks


22 would show, and I think, I am not positive -- and it may be


23 that one of these entries was that amount, that I cannot


24 testifY to; but I did receive from Mr Darrow the sum of


25 $500 and I think it was 'during the month of October, part


26 of which was given me in a personal check of Mr Davis'
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1 and handed to me by Mr Darrow, part of the payment of $500


2 was ca.sh and part check or Mr Davis' •
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his view.


examina tion •


asking him.


A 1 am not positive


MR. FORD. 1 call to your Honor's attention the fact that


THE COURT. We will cross that bridge when we come to it.


Gentlemen, Gentlemen, now, address the court. We will


cross that br idge wh en we get to it.


MR. FORD.Q How many men did you employ here inthe month


of August? A 1 haven,t any independent recollection.


Q Have you any independent re~ollection as to how the


number of men enpr'oyed during the month of September com-


and he cannot object to us going into them on redirect


MR.. FORD. It was not gone into on cross-examination.


THE COURT. There is no objection. Mr. Appel simply stated


counsel went into these various itewB on cross-examination


Witness, your Honor.


MR. FREDERICKS' 1 think it does, but we are going over


it to make sure. one of the jurors asked a questio n, and


1 think it was gone into, but we simply want to--


MR. APPEL. We do not want to be foreclosed from hereafter


MR • APPEL. This reopens ,the cross-examination of this


Q Did you depos it that money?


as to that at this time; 1 don't know.


Q During the month of November did you receive any money


from Mr. Darrow, between November 1st and November28th,


four weeks'?
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1 pares wi th the number of nem employed dur ing the month of


2 Augus t?


3 MR. APPEL. We object upon the ground it is irrelevant and


4 iroma teria1 and not relevant to any issue i nthis case i not


5 redirect, the matter of comparison is immaterial how many


6 he employed in one month or how many he employed in another.


7 THE COURT. Overruled.


8 MR. APPEL. Exception.


9 A 1 think 1 had mor e men dur ing Sap tember, in fact 1 am


10 quite sure, than 1 had during August.


11 MR. FORD. Q During the month of October, 1911, after the


12 trial began did you employ more men or fewer· men?


13 A Than when?


14 fl Than during the preceding month, September? A 1 think


15 practically the same.


16 Q During the month of November how many men did you employ


17 as compared wi th October? A During October and November


18 1 had but two or three men at my command on this case.


19 Q Then youdid not employ as many n:en dur irg the n:on th of


20 November as youdid October and September?


21 1m • APPEL. 1 suppose he is leading the wi tness, of course


22 you did and of course you did.


23 THE COURT. You object upon the ground it is leading?


24 MR. APPEL. We don't like to object. We suggest that he not


25 lead the wi tness. 1 ask that.


26 THE COURT. Go right on wi th the examination.
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1 MR • FORD. Q Did you employ fewer men during the month


2 of November than you did dur ing the months of October


3 and September? A yes, sir; 1 did.


4 Q ijow much money did you r eceive ciur ing the month of Novem


5 ber from Mr. Darrow other than the $4,000 that you


6 received on the 28th day of November? A 1 think during


7 the month of November that 1 got a check from Mr. Darrow--


8 1 am not real sure about it, but 1 think 1 got a check


9 during the month of November from Mr. narrow for $500 for


10 services, that is the only time that my personal services--


11 \vas ever anything said about itj 1 think that was during


12 the month of November, 1 told Mr. Darrow-_1 gave him a Ii ttl


13 statement on a piece of yellow paper like he holds in his


14 hand, si nply a rough sketch of how much 1 had paid ou t and


15 said that 1 needed $500 myself, and asked him for it, am


16 he gave it to me. Now, 1 think that was during November


17 but 1 am not positive as to that.


18 Q The only sum that you had left for your personal ser-


19 ~es other than that would be what remained after paying


20 your men out of the moneys received from Mr o Darrow?


21 A Oh, no, that wouldn't be true. 1 got money for my


22 services--not moneys ~ou understand, but 1 spent money


23 for my personal use out of the IIioney that 1 got from Mr.


24 Darrow on numerous occasions.


25 Q But you never had any direct accounting with him pr ior


26 to the giving of this paper as to how much you had spent
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yourself and how much you had spent for your men? A That


wasn't an accounting. That was a rough statement written


down wi th a pencil in a hurry.


Q Do you know how much money you yourself received per


sonally during the month of September after paying your


men? A I do not.


Q Do you know how much you paid your men during the month


of Sep tenIber? A Not independently, no.


Q Have you any memor31 dum wi th youthat Will show how much


you paid your men? A No, sir; 1 have at the office, and


areceipt for every man I employed, every payment that 1


made them.


Q Did you or did you not employ and receive any compensa


tion for your personal services from Mr. Darrow?


MR. APPEL" Wait a moment, that is immaterial, what was


in his own mind" 1 don t t see how it affec ted any issue


in this case.


THE COUR T. Objectiony,verruled.
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·Sm 1 l.m FORD: He stated he had no definite


2 THE COURT: Objection is overruled.


3 MR FORD: Oh, I beg your pardon. A I did, yes sir.


4 Q Did you deposit any money in the First national Bank


5 after tho 2~rd day of October, 1911; between that date and


6 the 1st of December? A You mean money received from the


7 defense of the McNamara case?


8 Q Did you make any deposits at all from any source?


9 A No sir, not personal deposits.


10 Q Did you make any deposit in your account, the account


11 referred to by this bank-book? A I did not make any


12 deposit in my own name in the First National Bank after the
,


13 date shown in this book. Well now, Mr Ford, I am not so


14 sure about that.


15 Q About what? A About making any deposits in the


16 First National Bank to my oVon account.


17 Q


18 A


What other account did you have, Mr Franklin?


I didn't have any myself. Mrs Franklin had an account


19 there, very small account I assure you, but I don't think I


20 deposited' any money in the bank after the 2:;rd day of Oct-


21 ober.


22 Q Well, when you wanted money, Mr Franklin, how did you


Oaet it from Mr Darrow?23
24 MR APPEL: He testified, your Honor, that when he wanted


25


26


money he would go to Mr Darrow and he would give him a check


that was his testimony.
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1 THE COURT: I think that has already been asked and answered.


2 1m FORD: I think that is correct, but the jury brought it


3 up; seemed to be some doubt on these matters, and I wanted


4 to be sure the record included it. I don't carry it all in


5 my head what is testified to in court. Have you at any


6 time, Mr Franklin, made any demand on Mr Darrow for an ac


7 counting, or has he made any demand on you for an account-


8 ing at any time?


9 MR APPEL: Wait a moment. We object to that as incompe-


10 tent, irrelevant and immaterial, and leading and suggestive,


11 and not redirect.


12 MR FORD: These demands have all been brought out on cross-


13 examination.


14 THE COURT: I think that matter was already covered by Mr


15 Golding's question.


16 !viR FORD: That may be.


17 MR FPEDERICKS: I don't think that particular one --


18 MR FORD: On redirect examination counsel has a right to
v


19 bring out certain things testified to on cross-examination.


20 THE COURT: All right. Objection overruled.


21 A Read the question, please.


22 (Last question read by the reporter)


23 A No, neither a demand nor a request.


24 IUR FORD: Have you made any claims directly or indirectly


25


26


on Mr Darrow since the close of the McNamara case, for


moneys other than what you have already received?
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MR APPEL: Wait a moment. We object upon the ground it is


incompetent, irrelevant and immaterial, and not redirect.


THE COURT: Overruled.


ImR APPEL: Exception.


5 A No sir.


MR FORD: Have you had any misunderstanding with him, or


bias or prejudice against him by reason of money that you


6


7


8 claim he owes you? A no sir.


9 MR APPEL: We object. --


10 THE COURT: Strike out the answer.


11 MR APPEL: We object upon the ground it is incompetent,


12 irreleTant and immaterial, and not redirect.


13 THE COURT: Objection overruled.


14 MR APPEL: Take an exception.


15 'DHE COURT: Restore the answer.


16 (Last question resd by the reporter)


17 A I have never had any misunderstanding with Mr Darrow


18 on any subject whatever. I haven't any feeling or preju-


19


20


21


22


23


dice against him at all.


MR APPEL: We move to strike out the answer of the witness
to


on the ground that it is not responsive~the question, and


we ask the Court to admonish the jury not to pay any at-


tention to the answer.


THE COURT: It is not responsive to the question. He has
26


24 MR FREDERICKS: I think it is material, may it please the


25 Court, although it may go a little further.







A I thought I had.1 not answered the question.


2 THE COURT: Read the answer.


3 (Last answer read by the reporter)
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4 A If that isn't an answer, I oan't give one.


5 MR APPEL: What is going to be done with our motion. We


6 are entitled to a ruling.


7 THE COURT: You are going to get one. I will rule on it.


8 Lm APPEL: He is so fast, your Honor, I oan't oatoh up


9 \d th him.


10 THE COURT: The answer may be regarded as an explanation to


11 an answer, if an answer had been made. No answer to the


12 question. Under the ob jeotion, it will be strioken out.


13 A JUROR: Can we have the last question and answer read?


14 THE COURT: Yes sir. Read the answer.


15 MR FREDERICKS: Possibly the witness may think the answer


16 strioken out is


17 THE COURT: Read" the question, and the witness may answer


18 it; and the Court admonishes him it is a question that oan


19 be answered "yes" or "no", and if he wi shes to make any


20 further explanation, that he has that privilege.


21 r~ APPEL: We now objeot to the witness being instruoted


22 that he oan make an explanation beoause the question was


23 objeoted to upon the ground that it was leading and sug


24 gestive and upon other grounds, the question might oml


25 for an answer "yes" or "no". Doesn't oall for an explana-


26 tion or subjeot of explanation.







Mr. Leavi tt, you asked to have it read, the quee tion and


MR. APPEL. We object--


THE COURT. Strike out the answer.


MR. APPEL. Weobjeot uponthe ground it is inoompetm t,


irrelevant and immaterial and not redireot.


The answer in full wi 11 be restored.. . d tUT ."s a~ , 1~O , s~ r •


THE COURT' Objeotion overruled. Restore the answer.A--


1 have never had any misunderstanding wi tho Mr. Darrow on any


sUbjeot whatever. 1 haven't any feeling or prejudioe


against him at all.)


TEE COURT. Then the entire answer is restored, Mr. Appel.


In making my ruling 1 didn't know that the Witness had


MR • FREDERICKS. The propos i tion now IW as a reques t from one


of the jurors to have the question read.


A JUROR. My request was to have the question asked as it


was asked and the answer given ~s it was given.


THE com T. That has been stricken out, Mr. Leavitt, the


answer as given has been stricken out, but you can have the


question and the witness oan again answer the question.


(Last question and answer read as follows by the Reporter:


"Q--Have you had any miaunderstandingwith him or bias or


prejudioe agains t him by reaao.n of money that you olaim he


owes you? A--No, sir.'·
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MR. FORD. 1 think the Court already ruled on the objection.


THE COURT. .All right. The wi tness has answered the quae tio


then.
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insist on it.


THE COUR T. Obj ection overrul ed •


A No, sir.


You were asked--did you at any time discuss


the case with him, that is, the detective, in any way,


shape or form, and your answer was youdid not. Now, did


you discuss it with ~. Dominguez at that time in any way,


THE COURT- A~ this time, Gentlemen of the jury, 1 make the


announcement that the Secretary of the court has just


informed me that the large and airy court~room used by


Department 9 will be available for further hearing of this
is


case on and after Monday. 1 think thiiconducive to the


comfort and good health of the jurors and counsel and every


body connected with the case. It will be the large court


room in the Hall of Records.


BY MR. FORD. Q you stated last night, as we adjourned,


that you had gone out to a prize fight With a detectige


from the district attorneyts office ani that you also met


120. 5
answer. He is entitled to it. 0Question and answer read)


'MR • APPEL. Of course, we take an exception so as to make


the record straigh t.


BY MR. FORD. Q Did you ever at any time ask Mr. Darrow


for money for yourself and had it refused?


MR. APPEL. We object to that as immaterial, incompetent


and irrelevant, not redirect, leading and suggestive.


MR • FORD· Per haps it has been answer ed in full. 1 do not


Mr. I:bminguez.
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1 shape or form, either on the car going out or at the


2 prize fight after you got there? A .1 didn't go on the


3 car with Mr. Domiu.gu~


4 Q 1 beg your pardon, you met him at the fight? A We


circumstances, not redirect.


THE COURT" Objection sustained.


BY MR .. roRD. Q Youtestified on cross-examinati. on that


the first time you met Mr. navis after your arrest was at


the ci ty jail and Mrs. Frm klin was there? A yes, sir •


Q Give us all the conversation that occurred at that


bought seats and went in and had a seat next to him.


Q ~. ~abklin, on cross-examination you testified to a


conversaton had with Mr. navis a day or two following at


your office, a day or two following your arrest; the


conversation was held at your office and at which con-


v ersation Mr. Davis had informed you he was trying to make


arrangements to have you plead guilty and that you would


be fined perhaps $5,000 and perhaps you might have to take


a year i:Q the peni tentiary and he would see you were pa:id


a thousand dollars. Why were you to plead guilty.'


and take a fine of $5,000 or a year in the penitentiary


at that time, any other conditions attached to it?


MIt • APPEL" We obj ect to that on the ground it is incom


petent, irrelevant and immaterial, calling for a conclu


sion and opinion of the witness, not dalling for the


time?
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MR. APPEL· We object to that as incompetent, irrelevant


and immaterial, not redirect, not redirect on anything


brought out by the defense; the declarations of Mr. Davis


and the declarations of witnessv\: here, the declarations
not


of his wife/in the presence of the defendant, made after


the alleged arrest are not evidence against this defend~


7 ant. This was all brought out on their direct examina-


8 tion and crossed by us.
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7p 1 MR. FORD. If the Court please, counael asked on cross


2 examination concerning that conversation. We made the


3 same objection they are now making, and they argued it


4 vehemently at that time and they brought out a part


5 of the conversation, 1 presume by way of impeachment.


6 Now, if any, conversation is brought out we are entitled


7 to the whole of it; if it was material then it is material


8


9


now, if itwas competent then it is competent now, and


that is the universal rule, whe/ever part of a conversation


10 is brought out the adverse party is entitled to the whole


! f' t11 '0 1 •


12 THE COURT. My impression was it was all brought out, but


13 if it was not all brought out--


14 MR. FORD. It was brought out on cross-examination, your


A Why, all the conversation 1 remenber is, Mr. Davis came


to the--well, 1 cannot say he came--he was there, 1 met


him in the city jail in the office of the jailer in the


corridor, rather, and Mr. navia said, "Well, Hello, Bert,


THE COtffiT- 1 think we better resolve the doubt by having


it. Objection overruled.


MR. APPEL· 1t does not ask for the entir e conversation, if


1 remember it right. It didn't ask for conversation, it


asked for something that was in the witness's mir-d, his


reasons for it.


THE COURT- Read the question _ (Question read. )


Honor.15
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1 how are you, how ar e you feel ing? " And then the discuss ion


2


3


4


5


6


came up, as 1 said at the time, it was impossible at the


tirre 1 testified on direct examination, it was impossible


for me to remember the exact language and it is now, but


he asked me, told me not to worry that the complaint would


be issued and they would get me out on a bail bond or on


7 a bond, and 1 requested of him that it be in cash. Resaid


8 that was all right, they were preparing the corpIaint and


9 that the warrant would be served on me in a short time and


10 that everything would be all right, or words to that


11 effect. 1 don,t remember the exact conversation. Now,


12 the--


13 BY MR • FORD. .Q ~ow, the next time-- A Pardon me--


14 THE COUR T If you have not finished, Mr. Frankl in, finish


15 your answer.


16 A 1 remember nOVi he asked me why 1 didn' t send for some


17 body? 1 told him 1 knew somebody would corne to my aid


18 sooner or later, something of that nature.


19 I Q NOW, the next time you !tet Mr. ~avis you stated it was


20 at the nor th end of the court hotE e at the time of your


21 arraignrrent'1 A yes, sir.


22 Q At that conversation he told you to keep' your mouth


23 shut. Was there anything else said at that time between


24 you ani Mr. navis? A He told me not to talk to the


25 reporters and to l:e very careful who 1 talked to and keep


26 rr,y mouth shut, or words 10 that effect, along that 1 ine.
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1 Q And then a day or two following occurred a conversation


2 at your office between you and Mr. Davis? A Ye~ sir •
".


3 Q In which you discussed some arrangements to plead guilty


4 and the possibility of your being fined and sent a year


5 to the penitentiary. Jus t give .us the whole of that con-


6 .versation.


7 MR. APPEL. We object to that on the ground it is not


8 redirect, the wi tness has testified fully on his direct


9 examinat ion in reference to that matter and we cross-


10 examined him on that.


11 THE COURT. -I will have to refer to the record. 1 think


12 Mr. Appel is right.


13 MR. DEHM. page 590.


14 THE COURT. 1 think you are right, and your associate has


15 it there.


16 MR. APPEL. We were obj ecting to it all the time and your


17 Honor allowed it and we had to cross-esamine, conversations


18 outs ide 0 f the pr es ence of the def endant wi th a third


19 par ty •


MR • FORD. That was not gone into on direct ex~mination •


We may have started to, but we were cut off if we dido


v 590 • Let us see what itTEE COURT' Hereis the record,24


.
20 MR. FORD. ~age what?


21 THE COUR T· 'Pag e 590.


22


23


25 says 0


26 MR. FREDERICKS. 590 cross or direct?
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1 MR. APPEL. Dir ect.


2 MR. FORD. That is correct.


3 THE COURT. Objection sustained.


4 BY MR • FORD. Q Now, your next conversation was at the


5 office of Mr. Gage? A To the best of my recollection.


6 1 dontt testify on that for sure, but 1 think it was the


7 off i ce of MI. Gage.


8 Q And then came your preliminary examination on the Bain


9 question? A 1 don't know about that. 1 had one.
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8P 1 MR APPEL: Your Honor, all this was gone over on his direct


2 examination.


3 MR FREDERICks,: He has not asked him any questions about it.


4 MR APPEL: No, but you are reciting to him the events.


5 MR FORD: Oh, it is a preliminary question, merely.


6 MR APPEL: Oh, I understand. You are leading him on, and


7 telling him when the next conversation occurred, and all


8 this and that. Now, that is not fair. They examined him


9 about that. If they have any questions to ask, why don't


10 they do so?
I


11 I THE COURT: If they ask an improper question, Mr Appel,


12 if you ob ject to it


13 MR APPEL: I know, but I am objecting to him telling now


14 this followed, and that followed.


15 THE COURT: Do you object on the.ground it is leading?


16 MR APPEL: No, I object to him holding a conversation


17 between himself and the witness, and telling what occurred


18 next, and all this and that. Isn't that refreshing the


19 memory of the witness? If he asks a question when it is


THE COURT: I do not see any harm in the question, now.
26


20 proper, we won't object to it; but why should he have a


21 conversation here, and the same as telling a ~n, now,


22 this happened after this, and this happened after that.


23 They agree, and are seemingly in perfect accord.


24 MR F~EDERICKS: That is a very good way to make the


25 matter clear.
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1 ImR APPEL: It is not a question t your Honor. He is con-


2 versing here t and I.object to his conduct in that respect.


3 THE COURT: Let us have the m'xt question.


4


5


Q By Mr Ford
h
: At the time of the preliminary examination


t e
on the day ort hearing t Mr Franklin t you testified that you


6 did have a conversation with some newspaper reporters; you


7 also testified that at that time you had a conversation with


8 Mr Darrow t or Mr Davis t I have forgotten which t immediately


9 preceding your conversation with newspaper reporters. Is


10 I that correct?
I


11 I MR +~PEL; Wait a moment. We object to that question t now,


12 first,npon the ground ,it is not redirect, it is incompetent,


13 irrelevant and immaterial, that the witness had testified


14 in reference to the matters now in question in direct t and


15 on cross-examination, and has given it all fully, and an


16 explanation concerning the alleged conversation; we object


17 upon the ground that the District Attorney is telling him


I do not mean any misconduct


purposely made by counsel, I am talking to the effect of


that mode of examination.


struction to the witness.


what he already testified to, and when it was, and with


whom, and we object to the District Attorney instructing and


leading the witness in any respect, and we assign this con


duct of the District Attorney as an additional series of
of


acts in examining this witness by way of instruction~the


withess; that is, that the acts done in effect are an in-
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1 lJR FORD: Now, if the COlttt please, I was simply leading


2 up to a certain conversation, and when I get to that con


3 versation I'do not intend to lead the witness. This ques-


4


5


6


7


tion was merely preliminary; your Honor will remember on


cross-examination counsel satght to impeach the witness by


showing that he made statements to newspaper men, and I am


simply calling the attention of the witness to what the


record shows on that matter. asking if that is correct,


~nd then I purpose to ask him about a conversation held im


mediately preceding that conversation \rtth newspaper men,


and ask him to give me the substance of it in the next


question.


sure but what Governor Gage was there; I think he was.


important; it is in the record already, but merely to


direct the witness' attention to the certain time and place.


THE COURT: With that statement, the objection is overruled.


1m APPEL: We take an exception.


MR FORD: Read the question.


(Last question read by the Reporter)


It is not


A No sir.


I imagine, I don't know what conversation


The question is merely preliminary?


The question is merely preliminary.


Was Mr Darrow there at that time?


I did have a conversation with Mr Davis. but I am not


And the statements to the newspaper reporters -


Pardon me -- I don't know what conversation you


A


allude to.


THE COURT:


Q


Q


A


1m FORD:


,
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1 you are alluding to; if it is the one I had in mind, Mr


2 Darrow was not there.


3 Q I wish to direot your attention, first, to the oooasion


4 of your making some statements oonoerning Mr Darrow at that


5 time to oertain newspaper reporters.


6 A Mr Darrow was not there.


7 Q Now, will you state why, how you came to make those


8 statements to the newspaper reporters at that time?


9


10


11


12


13


114


15


16


17


18


19
1


20


21


22


23


24


25


26


I
I
!







'2~! - jr,


of the court on the question. 1 didn't hear this ques-


on your objection after convening.~


(After recess.)


UR. FORD- At the time of the preliminary examination


of the Bain rna tter, Mr. 1Jr1anklin, wer e you or wer e you not


still maintaining your own innocence to the newspaper


r epor ters 1


MR _ APPEL' We objeot, upon the ground that it is incompeten


irrelevant and immaterial and calling for an opinion or


conclusion of the witness~


(Objection read by the


(Last question read by the


1 think the ~rst point to be done is the rulinTHE COURT


tion. Read th.e question.


reporter. )


THE COURT. Read the objection.


reporter. )


THE COUR T. Objection overruled •.


MR. APPEL. We object to that on the ground it is incom


petent, irrelevant and immaterial, upon the ground that


his own private notions, his own private reasons are imma


terial in any respect, not binding upon the conscience of


the jury, nor upon the defendant, and it is hearsay; his


own private reasons are hearsay; upon the further ground


that any reasor.$ he gives for maki:rg this statement attr ibut-·


able to a third party are not binding upon the defendant in


any way J shape or manner; hearsay and immaterial.


THE COURT- 1 will take a recess for five minutes and rule
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1 MR • APPEL· We except.


2 A 1 neither said 1 was. innocent or gUilty. 1 said nothing


3 to the reporteI's at all about my guilt or innocence.


4 .MR. FORD. Q At that time were you maintai. ning your inno


5 cence in court?


6 I :MR. APPEL. Wai t a moment--we obj ect to that upon the


7 ground it is incompetent, irrelevant and immaterial and


8 Ih:earsay and not binding upon the defendan t; calling for


9 his conclusion, for his opinion; calling for his own condi


10 tion of mind at that time j not binding upon the issues


11 of this case and hearsay.


12 THE COURT' Obj ection overruled.


13 MR. APPEL. We except.


14 MR. FORD. Q Answer the ques tion.


15 ques1llon for me to answer, Mr. Ford; in a Jus tice court


16 there is no plea of gUilty or no t gUilty taken ther e. 1


17 was represented by counsel.


18 MR. FORD. Q Were you still acting in cooperation With the


19 cbfendant, Mr. Darrow?


20 MR. APPEL. Wait a noment--we obj ect upon the grounds it is


21 calling for a conclusion or opinion; leading and sugges-


22 tive.


SUB tained on that ground.


MR. FORD- Q Had you at that tine admitted your guilt to


23


24


25


26


THE COURT·


any reporter?


Seems to call for a concl*sion. Objection







1218


was a matter which was gone into on direct examination


MR. APPEL. Wait a moment--we object upon the ground that


office or


Q lli. Frmklin, you st~ted that some years ago


A Yes, sir"


MR • FORD


maintaining and we want to show what the facts are, simply


because trey are the facts" Counsel has maintained that'


the witness at that time occupied what he says is the


same position ~hat Sam Brown, who is employed by the dis


trict attorne~ occupies now. Now, we wish to show that


this is not true) that this wi tness did not occupy that


position and just what position he did occupy and in what


department and that it may be counsel has tried to show


and we cross~examined him, the first questions put to the


witness was his previous occupation and among that he said


he was a deplb.ty sheriff.


MR "FREDERICKS But the difference is this: Counsel is


through
Q At that time were you paid I the sheriff1 s


through It, the district attorney's office?


MR. APPEL. Wait a moment--we object upon the grodnd it


is incompetent, irrelevant and immaterial for any purpose


whatsoever, and not redirect; leading and suggestive and


hearsay"


THE COURT· Objection overruled.


~~" APPEL" We except.


A No, sir, 1 had not.


you were employed in the sheriff's office of this county?
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1 that this witness was employed by the distfict attorney at


2 that time, and therefore there were some close relations.


3 Now, we wish to show just what the facts are in regard to


4 tha t.


5 THE COURT· 1 think, Captain Fredericks, that whole matter


6 was covered. 1 recall distinctly the answer of the witness,


7 the source from which he believed he received his pay.


8 MR. FREDERICKS. Brought out on cross-examination, 1 think,


9 your Honor, and we haven't t gone into it on redir ec t.


10 THE COURT. 1 don,t doubt but what you are entitled to it


11 once but not twice.


12 MR • FREDERICKS. That is what took so much time. There is


13 such a mass of this, that is why we don't wish to ask it


14 tWice.


15 THE COUR T. 1 t migh t go on forever.


16 MR. FREDERICKS. That is what we are trying to do, to make


17 sure we don't go into a matter twice. 1 don't think that


18 matter has been cleared up. 1 made a note to clear it up


19 and 1 find the note is s till unchecked.


20 THE COURT. What page of the transcript?


21 MR. FREDERICKS. 1 didn't t make that no te but 1 took my .


22 notes in court .•


23 MR • FORD. The record shows tht Sam Brown worked for the


24 ·district attorney and Mr. FraJklin worked for the sheriff's


25 office. They are distinct officese We don,t care anything


26 about it--
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10
Sm1 1m FREDERICKS: If the record shows that, that is all we


2 want it to show.


3 MR APPEL: You ought to know what the record shows.


4 ~m FREDERICKS: We don't think the record shows that.


5 MR APPEL: What does the record show?


6 1m FREDERICKS: It was not gone into fully. Of course,


7 there was a great deal of argument --


8 THE COURT: To save time I will resolve the doubt in


9 favor of letting it go in. Objection overruled.


10 MR FORD: I will put it in another form to make it clear;-


11 read the question.


12 (Last question read by the reporter)


13 I A ~o_ the Sheriff's office.


14 I Q Did you take your orders and details as to work from


A Yes sir.


I am pretty well satisfied MrAppel is right


\


the Sheriff t or the District Attorney?


MR APPEL: Wait a moment. We object to that upon the


ground it is not redirect; it is leading and suggestive,


incompetent, irrelevant and immaterial, and already gone


into on direct and cross.


26 Do you know Samuel L Brown?


I
I


22


23


24


15


16


17


18


19


20 THE COURT:


21 I about that.


MR FREDERICKS: I am sure it has not.


THE COURT: Well, let me have the transcript.


MR FORD: I withdraw that question just a moment, and go


into a matter that was not taken up on direct examination.
25
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1 G. Do you know what his official position is?


2 MR APPEL: Wait a moment. We object to that as immaterial.


3 T!E COURT: 9bjection overruled.


4 A From common report, I know, yes sir; that is the only


5 way.


6 MR FORD: Do you know Jim Campbell? A Yes sir, very well.


7 Q Did he work in the Sheriff's office when you were


8 there? A He did, yes sir.


9 Q State whether or not he was the Deputy Sheriff assigned


10 to the District Attorney's office at that time, if you know.


111m APPEL: Wait a moment. We object to that as incompetent,


12 irrelevant and immaterial for any purpose whatsoever; not


13 redirect, having already gone into in every'respect, both


14 on direct and in cross.


15 THE COURT: It is leading and suggestive.


16 MR FORD: I withdraw the question.


17 Q Did you ever at any time occupy the position now


18 occupied by Samuel L Browne of the District Attorney's


19 office?


20 MR APPEL: Ob ject to that.


21 THE COURT: Objection overruled.


MR APPEL: We except.
22


23 A No sir.


26


I
!
i


MR FORD: Were you ever at any time under orders of the
24


District Attorney while you were in the Sheriff's office?
25


MR APPEL: Wait a moment. We object to that upon
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1 it is incompetent, irrelevant and immaterial for any purpose;


2 calling for a conclusion or opinion of the witness; not re-


3 direct; already covered by direct and cross-examination.


4 THE COURT: Objection sustained.


5 MR FREDERICKS: On the ground it has been covered?


6 THE COURT: On the ground it has been covered.


7 MR FREDERICKS: If your Honor remembers it that wa~.


8 MR FORD: You stated on cross-e~amination, Mr Franklin,


9 that while you were in the Sheriff's office that you some


10 times had business With the District Attorney's office in


11 vestigating cases which they were prosecuting. At whose


12 order did you do that; at the order of the District Attorney


13 or at the order of the Sheriff?


141m APPEL: Wait a moment. We object to that as incompetent,


15 irrelevant and immaterial, already covered by direct and


16 cross-examination; not redirect; calling for a conclusion


17 or opinion of the witness.


18 IJR FREDERICKS: I just like to explain this -


19 THE COURT: Objection overruled.


201m APPEL: Exception.


21 A Please read the question.


22 CLast question read by the reporter)


23 A. The County Sheriff.


24 MR FORD: You testified on cross-examination that while you


were in the Sheriff's office you were head of the depart
25


mnnt of criminal investigation. I will ask you to state 
26


,
I
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1 of the Sheriff" s office, is that all you said?


2 Thffi APPEL: We object upon the ground the question is


3 leading and suggestive, and the District Attorney has told


4 the witness what to testify to, and it is putting the


5 answer that he wants in the mouth of the witness. It is


6 one of a series of acts on the part of the District Attorney


7 to which we have been complaining, and we assign that con-


8 duct as error. It is by way 0 f instructing the witness


9 and reminding him what he wants him to testify to.


10 MR FREDERICKS: May it please the Court, the object is


11 I just the reverse of what counsel is making his objection


12 to, and if the testimony goes on it will be apparent that


13 it is so, that there was no such· department in the


14 Sheriff's office. lIow, the point is, and I think I cm


state it without attempting to state any matter or eVidence


that will not be brought out here. Samuel Browne is at the


head of the Bureau in the District Attorney's office that


is called


MR APPEL: We object to any statement of facts.


1ffi FREDERICKS: That is just the point. All right, I will


not make any statement of facts; I will not make it, but


now, I get the point. The Department of Criminal Investi-.


gat ion -- there may be a Bepartment of Crim~nal Investigatio


in the District Attorney's office. There may be -


be that Mr Browne might say that he was at the head


Department. Now, this witness has said that years ago he
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1 WaS at the head of the Department of Criminal Investigatio~


2 in the Sheriff's office. There may be an attempt to confuse


3 in the minds 0 f the jury tho se two ideas , and argue to this
I


4 jury eventually, that this witness here was in the employ


5 and occupied the position in the District Attorney's office


6 I mrtEk by reason of that title. That is the point we are


7 trying to make here, simply showing the relation of the


8 witness because it is apparent from the questions here that


9 one of the contentions of the defense might be that this


10 witness here was in the employ of the District Attorney at


11 the time he was doing all these things, and so we want to


12 show the matter right stra.ight <lawn just exactly as it is.
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lIs 1 MR. APPEL· Why, he says, your Honor, these matters were


2 years ago. You can easily see how unimportant that is.
. '


3 He says these matters were years ago. He says, also, that


4 for the last three years and a fraction th~t he was United


5 States Marshall, or Deputy United States Marshall, and that


6 I he only opened up a detective office just a little prior


7 to his r esignation, and so for th, three years and a half


8 removal from any possibility of this proposition. Our


9 evidence, of COlX se, has a tendency to shan that they came


10 in contact wi th each other, the dis trict attorney or his
each


11 deputies, came in contact with~other as necessarily is the


12 case with the men having charge of the criminal matters of


13 the sheriff1 s office, the district attorney being the


14 legal advisor of all the officials of the county and state,


15 that is a matter of law we all know in our experience as


16 lawyers here and as men who have something to do with the


17 courts that the tendency would be it might properly be that


18 a man inthe sheriff's office having charge of the criminal


19 investigation would come in contact with the district attor


20 ney's office which would be proper in its place, wouldn ' t


21 it? And that is all there is to it.


22 THE COURT. 1 quite agree with Mr. Appel, but if you insist


23 on it 1 think you have a right to it.


MR • FORD. Tf the Cour t please, we agree with couns el it is


really unimportant but we believe they were attaching great
that they


We are S tl"11 satisfied~ 'N desire to sh
importance to it.


24


25


26
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1 it was of great importance and we are trying to show its


2 unimportance.


3 THE COURT •. The courthae ruled you can have your question


4 if you want it.


5 MR • FORD. Now, couns e1 has conceded it is umimportan t •


6 We are satisfied and we will qui t on that point.


7 MR. APPEL. The only trouble between counsel and 1 is he


8 thinks he knows what 1 think and my colleagues think, and


9 they don't know anything about them. They get up a ghos~


12


13


and they follow it around.


THE corn Tt IS the question wi thdrawn?


MR. FORD· yes, your Honor, in view of that concession


that it is umimportant, that is all we were trying to


show.


Q Mr. Franklin, you stated on cross-examination that when


Mr. Harriman caRe into the room on the morning of the 28th day


of November, 1911, that you did not see him come out of the


door into which he went with Mr. Darrow. Just attracting


your attention to that tea timony, is there any other door


to that room into which he went and from which he might


have gone out wi thout your seeing him?


MR. APPEL. We obj e ct upon the ground it is not r:edir ec t,


it simply calls for guesswork on the part of the witness.


1m • FORD. Oh, no--


MR • APPEL. Go ahead-


14


15


16


17


18


19


20


21


22


23


24


25


26 MR • Ford. Pardon me.
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1 THE COURT. Mr. Appel, you have the floor.


2 MR. APPEL. That the.matter has been gone into in direct


3 examination,on cross, that it is simply asking the witness


4 to guess as to what might be or what might not be a guess,


5 that it is telling him what there is there and what there


6 is not there. He is telling him, wasn't there another


7 door there, in fact, telling him there was another door


8 there, it is leading and suggestive, and we assign this ques


9 tion of the die tr ic t at torney as error, as beirg ano ther


10 additional act on his part of misconduct in leading the


11 wi tness and pu tting into the mind of the wi tnesB what answer


12 he wants. 1 think he had enough time to im truct him what


13 he wants outs ide of the c our t •


. 14 MR. FORD. 1 ask that the court take action, especially the


15 last words said by counsel, as an insinuation that this


16 Witness has been instructed by me, he has made the remark


17 that he should think 1 had enough time outside of court to


18 instruct the Witness. what 1 want him to answer. It is an


19 insinuation 1 ins true ted him as to what 1 wan ted him to


20 do and 1 ask the court to take some action in the matter.


21 MR. APPEL· Your Honor, 1 simply state that because while


22 the witness was on the stand here this moming he was interr>


23 gated, immediately upon your Honor taking a recess of five


24 minutes he got up from hie s eat and they consul ted together,


25 while this witness was under the orders of the court, when


26 no man should talk With him and discuss with him his testi-
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1 mony. by the lawyers on ei ther side, and 1 called atten-


2 tion of a dozen witnesses.


3 MR. FORD. 1 admi t that 1 asked some questions of the wi tnee


4


5


6


7


8
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12-:n MR APPEL: To discuss what he was testifying to here and


2 discuss matters, and he dare not deny it.


3 Thffi FORD: I have just adr.litted it.


4 MR APPEL: Lawyers should : .,. avoid' no t only what is im-


5 proper, but what looks improper. We do not like your Honor,


6 for my part I speak, we do not like to have any notions


7 upon any matters. I try to keep my mind clear of those


8 things, but in the interest of the case, we naturally get


9 those impressions, and when those impressions are justified


10 by the acts which I saw, I am very likely to express them.
I


11 I I try not to express them.


12 I MR FORD: If the Court please


13 1 THE COURT: Just a moment. I want to ask Mr Appel one other


14
1 question. You used the word 11 instruct" there?


15 MR APPEL: Yes.


16


17


THE COURT: In a sense that might have a significance.
the


Is that~word you meant to use?


18 MR APPEL: Your Honor, I say that is instruction what he


19 I tells him, you testified so and so.


20
THE COURT: I call your attention to the difference between


a consultation between a witness --
21 I
22 MR APPEL: I mean instruction, your Honor, if he wanted to


23


24


25


26


instruct the witness in a matter he instructs the witness


in the court-room, that he had plenty of time outside of


the court-room, not do it bare faced in the presence of


the jury, and in my presence. I mean exactly what I
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1


2


3


4


5


6


I say that the construction to be placed by any lawyer


who has had any experience in court here, that he has been


telling what the witness testified to, and he says to him


might there or might there not have been another door


there through which you went out, and you could not see him.


Isn't that a suggestion to the witness what the answer


7 I might be, your Honor? I mean it in a legal sense; I do


8 not mean he would do it corruptly or improperly, anything


9 of that kind. Of course, I do not assign to counsel any


10 corrupt motives. I put that construction upon it, upon


11 the language used by him. What difference is there


12 between a suggestion to the witness, suggesting an answer,


13 suggesting to him what he testified to -- it is apparent


14 from the language here, and I am justified to put that


15 legal construction upon his language, and I have been re


16 peating him time and time again, over and over again, and


17 your Honor has occasionally sustained our objection because


18 it was leading and suggestive. If the Reporter reads the


19 question, your Honor will see it there.


20 MR FORD: If the Court please, during the recess Mr Franklin


21 as he passed here, I asked him some questions about the men


22 employed, as to. whether he could get me the amounts that


23 were paid out to the men, whibh I have a perfect right to


24 know, as your Honor well knows.


25 MR APPEL: I object to his statement.


261m FO?D: Counsel, in his attempted explanation to the cou
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1 oalled attention to the fact that I had done that Which to


2 my mind indicates and tends to reiterate just what he had


3 said in the first instance, that I had instruoted the


4 witness what to say. I wil~leave the matter to your Honor,


5 and let your Honor determine it.


6 THE COURT: I thought when counsel used the term it was an


7 inadvertance and I assumed that he had mrt in mind a consul


8 tation, and I do not feel, gentlemen, that the orderly proces


9 of this trial can be carried on when counsel on one side can


10 be permitted to pass that kind of a refleotion upon counsel


11 on the other side, under oircumstances here present; and such


12 occurrences tend to interfere with the proceedings o~ the


13 Court, and have at this time interfered. I shall be con-


14 tent at this time in admonishing counsel with a very


15 strict observance of the rule to avoid personalities. I do


16 say that his remark made was an improper personality, which


17 I regard it my duty to most emphatically admonish counsel


18 should be refrained from, in order Eot to interfere with


19 proceedings in this court-room at this time. The remark


20 has now stopped prooeedings for a period of five minutes.


211m APPEL: Your Honor, we have been asking your Honor to


22 instruot counsel. on the other side not to lead the witness


23 right along.


24 T~ COURT: The Court has sustained the objeotions whenever


25 they were leading.







1 2 'J)• ,J .....


3p 1 MR. APPEL. If that question is not leading, your Honor,


2 then 1 would not have been justified by my remarks.


3 If your Honor has it read your Honor will see that he that


4 he spoke to him about there being another door there, and


5 that would naturally convey to the witness the impression


6 that he could explain his former testimony by reference


7 to this 0 ther door that he s aid to him, "Might he or


8 might he not·come out of the other door", and "you might


this line of conduct must suggest to the witness those


things and are we to sit here in absolute and abject control


and not be able to respond and characterize that conduct


If your Honor pleases,


That conduct is absolutely prejudicial


Then, your Honor, the rights of this defend-as improper?


to the r ights of th is defendant.


not see him."


ant would be looked after in no proper way and, your Honor,


when 1 assumed the duties of my office, when 1 swore 1


must defend ~ client at any cost to me, 1 had maintained


that rule and if by the improper use of language used in th


legal sense, if there is to be any reflection cast, any


idea that 1 am not performing my duty, your Honor, 1 say


that is not true. 1 do this in the interest of this man


whom 1 am representing here and 1 am willing to represent


rim at any cost to me, properly within the rules of my


duty and 1 say that a man who would not do his duty because


of being afraid of transgressing any rule of law when he in


good faith of his pyrpose in some way or other in using


12 I


9


10


11


22


23


24


25


26
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15


16
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18


19


20


21
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1 language may appear to transgress any rule of law~ say,


2 because he may be afraid to speak his language, his mind,


3 because he may be afraid to offend the Cour t, and":'counael


4 on the other side, that he must sit here in abject silence,


5 1 say he is not fit to represent the defendant in any


6 case. 1 say, your Honor, 1 have explained to your Honor


7 that 1 put a legal construction upon the language and 1


8 have a right to argue to your Honor that it is in effect


9 an ins truc tion and a sugges tion to th is wi tness to answer


10 in the manner indicated by counsel on the other side, and


11 i that is all there is to it.


12 THE COURT. Perhaps we do not qUite understand each other,


13


14


15


16


17


18


19


20


21


22


23


24


25


26


~1r. Appel.


MR • FORD. If the Cour t pI eas e--


THE COURT. No, Mr. For d, this is not the time. The.:


remark which the court has admonished you as a member of
was


this bar not to uee an insinuation or intimation tha.t couna
"


on the other side had instructed the Witness out of court,


not in court.


MR .. APPEL. No, your Honor, 1 say he would have sufficient


time to instruct the Witness out of court instead of instruc '


ing him in court.


THE COURT. That is the eole ground of the admonition in


reference to the suggestion that it had been done out of


cour t or that he had time to do it out of court, and the


Court does not in any sense of the word criticise you for
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your objection to the question, which is a leading ques


tion and which objection is sustained.


MR • APPEL •. Your Honor, 1 am not going to be intimidated


by the Court or anyone else in the discharge of my duties.


1 can afford to leave this case, but 1 wont.


admonition of the Court or any correction by the Court ever


intimidated me when 1 felt conscious of doing right and 1


protest in the interest of this defendant that counsel shoulc


be subjected here from time to ti~, continually against me


it seems 1 have been singled out in this case, your Honor


as an object of comment and of admonition from time to


time. And 1 state my position unequivocally.


THE COURT. The Court would lose the respect for counsel


that it always haa entertained and stil~ entertains if any


improper admoni tion from anY' court would prevent hi mfrom


doing his duty as he sees fit. 1 think, however, that this


is ended. The objection is su tained on the ground it is


leading and suggestive.


BY MR • FORD. How many doors:3.re there to that room into


which Mr. Harrimen went in wi th Mr. Darrow?


MR. DARROW. No use wasting time on this, we admit the


room in which he says Mr. Harriman stepped there were


several doors there, he could come out in the hall Without


coming back.


No one is trying to intimidate you, Mr. App:el.


And 1 want to s B¥ to the Cour t here that no


THE COURT.


MIt • APPEL.
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1 MR • FREDERICKS. We are in the novel posi tion of having the
. .


2 defendant and an attorney at the same time, but 1 still


3 think we should proceed in the regular way and prove things,


4 not by admission but by testimony, it only takes a ques-


5 tion and an answer, and takes up a second.


6


7


8


9


10


111
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14n THE COURT: Why take up time on a matter which is admitted


2 by defendant himself personally, and as attorney?


3 ~m FREDERICKS: It makes no difference, but in fact we


4 ought to prove things.


5 MR DARROW: I object to that statement; it is not only


6 competent, but it is the right way to do things to save


7 time, by admitting things.


8 THE COURT: I agree with you. Counsel may go on :'l and


9 ask· I any question he wants to.


10 Q By Mr Ford: Was there a hallway near the room in


11 which you were at that time, in which you were at that time?


12 A There was an entranoe in the room in which I was at


13 that time from the hallway, yes sir.


14 Q Did the other room open on a hallway? A It did not.


15 Q Into what did the other room open? A Into the office


16 of Mr -- well, I say Mr Darrow's stenographer, I am not sure 


17 the stenographer who sat between Mr Harrington's office and


18 this consultation room, to explain myself.


19 MR DARROW: I ob ject to it on the ground it has been admi tte •


20 THE COURT: Objection sustained.


21 1~ FORD: I don't understand the location of the rooms,


22 ME FREDERICKS: If the Court will let these things be ad


23 mitted this way.


24 1~ FORD: I am trying to show the location --


25 THE COURT: Read the admission of Mr Darrow, Mr Reporter.


2G' MR FRED~ICKS: We know what we ~nt to prove; Mr Darrow


I
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1 doesn't know~


2 THE OOunT: The Court is going to let in proper testimony,


3 but when matters are admitted, that disposes of it.


4 MR FREDERICKS: May it please the Court, we maintain it does


5 not dispose of a thing when it is admitted.


6 ! THE COURT: The Court is " the sole determinator of


7 that matter.


8 MR FREDERICKS: May it please the Court


9 THE COURT: I want the admission made by Mr Earrow; I didn't


10 quite hear it when he made it.


11 MR FREDERICKS: You cannot admit a thing in a criminal case.


12 MR DARROW: What?


13 (Admission of Mr Darrow read).


14 1 1..m FORD: That is all right as far as it goes, but I want to


15 sho w the entire location 0 f the room with respect to all


16 other rooms, etc.


17 THE COL~T: All right.


18 MR FORD: I can only ask one question at a time.


19 THE COURT: All right; go ahead.


20 Q By Mr Ford: The room in which you were, I believe you


21 stated, was the northeast corner room of the Higgins Building?


22 A I did not.


Q I beg your pardon. Where was it? A The southwest
23


corner.


Q Southwest corner of the Higgins Building? A Yes sir.


Q The room into which 1~ Harriman stepped, what directio


24


25


26


I
I
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Now, was there any hallway running north and south


1 was it from that room?


2 Q


3 Q


Immediatel y north?


A Immediately north.


A ~Yes sir.


1238


4 alongside that room? A There was not.


Was there another room north of that room again?


Yes sir.


Was there a room east of that room? A East 0 f which


8 room?


Of the room in which Mr Harr iman stepped? A No sir.


A A wash basin, etc.What was there


What was there east of that room? A You understand


12 the south room --


13 Q


14 A


Perhaps if we get a blackboard we can draw it here.


I can draw a map, if you want me to.


15 MR FORD: Will you bring us a blackboard, Mr Bailiff?


16 (Blackboard brought into court-room)


17 Q By Mr Ford: Will you step to the blackboard, Mr
how


18 Franklin, and draw a rough diagram there ~ the rooms


19 were situated with respect to one another?


20 A (Witness steps to blackboard and draws) This line in-


21 dicates the west line of the Higgins Building; this line in


22 dicates the south line of the Higgins Building; those two


23 ~ines signify the office of Clarence Darrow; that is what I


24 1 term the "consultation room"; that is. the room occupied by


25 the stenographer; that is the room that was occupied by


26 Harrington, Mr Harrington;--
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1 Q John R Harrington? A Yes sir. .That is a room


2 I occupied by -- rather, in which there were exhibits.


3 Q Will you make some mark on ther~indicating it as an
Drawing) .


4 Exhibit Room? A (Wi tness does sol ;." Indicating a hall-


5 way; i indicating a door leading from the hallway into the


6 private office of Clarence Darrow; indicating a' door lead


7 in~ from the office of Clarence Darrow into the consultation


8 room; indicating a door feading from the consultati on room


9 into the office 0 f the stenographer; indi eating a door


10 leading from the office of the stenographer into the office


11 of J R Harripgton; indicating a door leading from the office


12 of 'the stenographer into the hallway; indicating a door


13 leading from the office of John R Harrington into the


14 hallway.


15 Q Where was the office of Job Harrimsrr? A (Indicating


16 on board) The last line drawn indicates a very narrow hall-


17 way running around the south side of the Higgins Building.


18
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The line 1 am now drawing indicates the office of the


stenographer; as 1 understood, the office of the


B tenographer of Mr. Harriman. This indicates the office


of Mr. Harriman (indicating); this indicates a door leading


from the office of Mr. uarr irr:an into the ha1~way.


Q Now, Mr--if you \1ill jus t have a seat--are we to under-


$ tand-- that is perhaps leading--in which room wer e you wi th


Mr. narrow when Ml'. Harr iman came in? A In the room


marked "C.D." which indicates Clarence Darrow.


Q In what room did Mr. Darrow and Mr. Harriman go?


MR • APPEL. We obj ec t to that on the ground it is not


redirect examination; incompetent, irrelevant and iw~a


terial, has been testified to on direct examination and the


wi tness has been cross-examine d on it •


M'R. FORD. It is true, so far as it relates to this speci-


fic question. This may lead to the fact M~ parriman had


gone into the room with Mr. Darrow and that the Witness


did not see him again. 1 want to find out into which


room he went.


MR. APPEL. He testified to that on his direct examination.


MR. FORD. It is for the sake of having it clearly before


the jury. Now .we have the diagram and 1 think we can


all understand it, the Court, counsel and the jury. It is


in the interests of truth andll ask the court in its dis


cre tion to permi t that. 1 am not going through the conver-


sations, just simply to indicate the rooms.
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THE COURT- The Court cannot see;~tecial significance


a ttached to it, Mr. Ford_


MR. FORD. Well, on cross-examination the wInesssaid


that he did not see Mr. Harriman again. Now J we have an


olrject in going into that littls detail to see what did


become of Mr. 'l::I'arr iman •


MR • APPEL. They should have done that on their direct


elCamination.


THE COURT· It opens up a field-


MR. FORD. Withdraw that qUBtion.


Q Will you please indicate on the diagram into which


room Mr. Harr iman went.


MR. APPEL. We make the same objection.


THECOUR T· Objection overruled.


MR. AP'PEL. Exception".


A point to it, you mean ?


MR. Ford. Yes, or indicate, just tell us.


A The room immediately nor th of t re room of wh ich 1


have j U3 t spoken marked ItC. R. tt


Q The consultation room? A yes, sir.
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1 Q That is all on that point. Was ther e a doorway leading


2 from the consul tation room leading to the room marked


3 Its tenographer" and also a door from the stenographerts


4 room into the hallway?


5 MR. ArrEL· He has already testified to that, your Honor.


6 THE COURT· Objection sustained. We wi 11 take an adjoum


7 ment at this time.


8 (Jury admonished 0 Recess until a P.M.)
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they


a motive


to win


the act


Now,


one of the


your Honor please,


fact in dispute.


JUly 17, 1912; 2 P.M.


a defendant to con~it


of the defendant or the


OLD E R,


court, 1 attract your attention to the


AFTERNOON SESSION,


F REM 0 N T


existence of a motive onthe


absence of motive on the


THE CO You may proceed, gent1erren.


If your Honor please, addressing myself to the


the charge against him. That


Upon the one side, on the part of


have introduced evidence here Which,


ttey will baBe an argument on to the


onthe part of the defendant existed,


the the evidence of that fac;t, such as


declaration, act or as part of th e


transaction." the ie'.mes in this case is the


quest im


.
on the stand for further direct examination.


Defendant in court with ccunse1.


contend, if your Honor pleas e, that a t in",e came


Co~plained of to be committed, as was


witnesses here that :\~r. Darrow expressed the


case then on tr ia1, as your Honor Vi ell knows.


provision of the code, Section 1850 of the Code of Civil


Procedure "Where also the declaration,


act or omission of a transaction whioh is itself
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of that absence of desire to win the case,


in respect to that desire and to accomplish


brir€ing the trial of the McNamara cases to


hat the declarations accon~anying his acts


that in


that he
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course of that trial when any desire onthe part of the


defendanf to win the case Was completely at an and, and


1


2


3


4


5


6


7 are clear of his motive and intention:


8 First, to trial to an end by having a plea of


9 gUilty entered and herefore, necessarily, any absence of


.ontrary to that thing. In othermotive10


11 words an absence of mot~ e or intent or reason for the


"Where


long prior to the 23rd


declaration is made as


Upon the one side they say


Now, here is the act on the part


commission of any offense.


become evidence under the declaration


haVing been made


he wanted to win the case.


transaction--" .


12


13


14


26


15 day or to the 22nd day of Novembe • We have a right to


16 show that if th at a time came in the


17 course of events, to 22nd day of


18 November or the 23rd day of November, w en he had made up


19 his ~ind positively to assume the entire


20 of recorr~ending and bringing about the ente ing of a plea


21 of gUilty on the part of those two defendant • Therefore,


22 we contend that the declarations standing


23 accompanied by the act contemplated and prior


25 also the declaration,· act or omission forms a


24







5053


of that act, he causes a map


making that survey he


that survey made, that he orders


for the purpose of establishing a


he, in furtherance of that


in which the person, for instance, is


a survey made of a certain line between two


ations of a party have been admitted in evidence


are


the


that survey to


declaration, ,; infurtheran


declares he is


road, for instance.


defendant calling in a conference ofig~ntleffien ·in whom


\ e had entire confidence, proposing that they should act


• \w· th reference to accomplishing the act. One of the


lear evidences--one of the most clear cases in which


1.


2


3


4


5


6


7


8


9


10


11


12


13 to be made show ing the road, with the intent ion on his


14 part of dedicating road and


15 before the actual delivery of th instrument he dies and


16 sUbsequently his administrators ca into effect the


17 dedication by making the map a record which shows


18 theact declared--which was the of the testator


25


26


19 or the deceased, mentioned in the


20 versy arising from the dedication


22 act of caus ing the survey and caus ing the map


23 to be mad, become a part of one and the Bame


24 and ahed light upon the whole transaction.


thedeclarations of that deceased person, accorrv21
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I did not") he has


of commi ting the offense) and the


went th ere) he was there) and the of-


idence is in criminal cases) and if it is


stance in which those declarations have been ad-


was there; that hedeclared purpose at that time). and


of the offense, he can prove b persons what he said


when he was there at that place) eceuse the oosence of


wh En hi s declarations are prio all E:g ed commission


Which must be admitted in evidence)


made by Mr Steffens to the Yli tn €SS


collusion, if your Honor pleases, ~ s not then present;


because if the statements are true) evid.-


ences of his intention, of his motive being at the


place <f the alleged commission 6'fthe off se, and. in view


of that) your Hono 1", if you will I


vdll cite your Honor authorities on that


lIR APPEL: I fully agree vd th you on all


HR FREDEHIClill: That is not the point.


1m .APPEL: How) with the' other qu~stion that is


here, that question is as to whether or


9 portuni ty of commi ting


5 have the oppo rt


6


2


1 .Another


7 fence was and the defendant said, "I was there,


8 but I did not commit true I had an op-


3 true that th canmission of an offense at a certainlplace
the defendant


4 Jis shoYD:1 by t e prosecution to be there present and to


25


10 a right to go upon the s and and say for what purpose he


11
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a right


of th e conferenc e men-


Y, your Honor -- that


have a right to sho.......' that he


to state the evidence for


and appear at a conference,


is a telegram which invites the


of proof is immaterial; that has


-
upon the part of these tylO indivi-


vi~v the same matter under consideration, acting


the other, are the declarations of e 8ch


because they each end all of than act as


lTow, that establish es the declarati


and all


duals.


lishes the obj set of the conference, and \'re


and the obj rot of that conference


to follo';l that up by conne ctin.g the fact that~r Steffens


authorized so to do.


j oot. If


row, and we have a right


was then stating the int entioD.! and


he might have said to the wi tness


row, and we Vlant to have a conference con erning this sub-


not only wi th respoot to


tioned in that telEgram,


then might have -- I do


havi


fear I should not stat e


parties to a transaction having in view the same obj rot,


for you after a consultation, Itr Dar. 0\7 and I, after a


consul tation we have had vii th other pe sons here in th e


city of Los Angeles, vmich I have commun·cated to Nr Dar-


been ruled in this case'· Yfe have a right to sho\7, your Honor


the declarations of Mr St ffens not only to this witness,


gentleman upon
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he had.


be enter-


guilty


right to


to his cli-


is, that the fact


Honor'S mind ~d to this


to this matt er \vill be


if your Honor pleases, we will


that the whol e proc eeding s of


e wh en th e defendant had abso-


hat presents a little different situation


Do yoU avow your intention of so showing?


'He propos e to conr~ t it all


of Mr Darrow's intentions, in view


osted in havil18 that plea entered,


solutely agreed upon before Tu esday morning, the


of November, 1911. ','.'e shall shovf to your Honor,


tion with that matter, that then it had been so clear y


that a plea of guilty was


ed, Vfe have a l~ight to show, your Honor, that th twas ab-


ents, following it up, Vie have a right to show, your Honor.


that his clients had consented to enter t~ pI ea, in view


tions were being then carried on individuals in ter-


lutely made up his


show. \7hen that advic e VJas given by lfr


some time of which I am not negotia..:


what each one did


so C 01111 oc tit all


as was subsequently en tered, and up


to that time and probably a or two prec eding that, or


THE eOURT:


jUI"'J that the time


made up his mind that th at


soc 1 oorly establish ad


HR APPEL:


4


5 then.


3 tog eth ere


1 THE eOUID'


2 Jill lPPBL:
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•
mOTIling of the 28th


are not self-servil~


This ','Jas the c ot'"ldi tion


Honor, that there was arr


his pocket and give it to


fo r a reasonable man togo


upon. now, under those circum-


shall shovi to your Honor, t hat before the 28th of


upon which th at pl ea woul d be


of mind of this defendant


to work and take


of l'fovember, an d prior thereto.


stat aments.


someone to go to bribe


solutely an


accepted


stanc es, we


arranged that there vias no further use for any jurors to I
be EXamined, and"re vrill explain to your Honor YlIv the plea I


en tered on th e morning of the 28t h day 0 f Novem-


25


26
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THE COURT· Well, it seems to me that brings this issue


the parties


in dispute,"
I


if it is eVidenc~


the transac-


omission forms a part of


ent er ed into,


to a determination of


action also is important>


of motive to corr~it the


Here is


that it was carried into effect, we


had formed that intention


accompanied by acts, by negotiations,


50~
easily see that a defendant can go upon the stand. I


s~ , "Why, 1 went over to a friend of mine to state to


to enter a plea of gUilty," but if the


clearly esta lishing that the declared intention was not.a


that it continued and did end in the


the transaction--"


"Wher e als 0


actual


him


in order to show


and


the part of Itr. Darrow>


MR> FREDERICKS. But the declaration of Mr. Darrow


crime. The last clause


have a


the point we are arguing.


MR. APPEL. Yes, the declaration of Mr. Steffens will


1 ca


agreed upon tbat it should


a plea of gUilty, "which is itself


the transaction is the fact in dispute


of that fact, that is the declarations


tion, plus the negotiation, plus the acts


for the purpose of the declared intention


are evidence of that fact, such declaration, or


omission is evidence, such declaration--the decl on


. become the declaration of Mr> Darrow>
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~. on agency,


at the sa~e time and consti-


etty good authority. The admi


close, in view of that' avowal of Y.r. Appel.


"The act of an agent perforrr:ed in the scope of


is the act of the principal and where the


bind the principal through his


respecting the subject matter,


act


his


tute a part of the


will also bind him


so he says, and it


1
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3


4


5


6


7


8


then pending et dureagency in regard12


13 fervet opus.


9 sion or declaration of an is not always binding upon


10 the principal but the admissi declaration of an agent


11 binds him only when it is made ing the continuance of ~
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is


also --


case and is


The·7lst7


it is a verbal act and part of the res geatae,


admissible and, therefore, it


to call to prove it." Mr. Gr e~ leaf on


evidence is authority on that qu~~?~on_ 1


So the act of the agent is ~,~~sible. What( I
he said gestae of that act,~{B admissible !


also and his declar tions and admission/"are not admis- \


sible unless they the. res gestr an authorized act1


Now, we do no intend~ put any declaraticns I
here by ~ Steffens to t \ witJess here except that his I
acts were accompanied by h~Jdeclarationo to the entleman!


-:::_";'-:'~':"""':"':'-":'::~:":-"::"'-''';''-~--''"'- ,


upon ~~~ st~n-;;': s~eting yIe assistance of the


gentleman upon the sta~d, see 'ng after the conduct onthe
I'


/


part of the gentlemanCupon come and do an act
/'


l
i


or acts or conduct/tending into effect the
I


-;


avowed inter.tionlof Mr. becomes a part of
~


;;./
the res gestafl of that transaction.


fn People against Vernon--l
.,'


MR: FORD·.


20


MR. FORD. What page are you going to read


25 MR. APPEL- 1 am going to read the decision


26 this, then e notes_


j?;S j.-


MR • APPEL - 1 read from the notes in


peocp;'e agains t Vernon, which is a Cal iforn
/


22 ,dited with approval in the 95th American


23 ;ling at page--it is a long case--page 49.


21
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of the act fre-


the persons doing


all the res gesta


and declarations at


and a great many civil


of the ~ct. The


Citing Lyles versus the


People against Shea 8th Cal.,


disposition at a certain time is


"Mot i ve


Concerning the state of mind--now, the state of I


defendant is proper as tending to illustrate I


in his mind any idea of committin~
i


"Where the state of a person's


cas es • (Reading)


a crime


and are in the nature are admissible I


in evidence With the main transaction whi they illustrateJ
I
I


shoVi evidence of a distinct offense," and s I


I


I


page 68.


mind of


motive, character and object or


quently indicated by what was said


the act at the time.


sUbject of inquiry,


that period


State, 30th Alabama 24.


whether


538 and other criminal case
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8uth-


that it was


There is no


by the gentlemen who


e one of fo~tion.


That is, 'tlhether 0 r no t


I can get here and


the statements made to thi


obj ec tion being considered exe ept


tion 'b etween this witness and lir Lincoln


ordlties here --


to connect it as being authorized statements on


THE CaURl': There is no necessity of Cit~.ngauthorities


on any point exc ept t bat. That is the on. question,


vnether or not the foundation is laid for t e converaa-


to show the of mind ..,/11. a1 th e trans-


action in said. to have, 00 curred.


as being what he said in evilienc e for the purpose


of condition of mind at the time he made the


5062 I
I


very theory the evidenc e 0 f a distinct offen se I


on the Dart of a party when so connected in point of time,


so "-ed w'ith the transaction is admissible in evidence


of 1fr Darrow, so mad e by 1fr St effens to th e wi tnes •


TEE COURT: Well, if that 'lilaS done prior to your avo


declaration ten ·~s to show thedeclaration -- or tending


controversy over that. here is just one single question


THE CaURI': is no question at all -- no


DarroVI's office, is admissible


offered and without l~ing


before th e court at this


met dovm there at the Al ex:alld ia before they reac hed 1fr


:rrR At"T)PEL: 'VeIl, your Honor, we have avowed ou
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Simply t bat a self-


5~
esc aped my at tent~on·. I


laid.


a point that ~.vas raised by us, that


You nade an avowal here a few moments ago.


few minutes, it has


yes, I said.--


there had.


]::ffi FOPJ):


1


2


3


8


9


4 it prior to that time, it escaped my attention.


5 avowal, I woul d like to hear


6 frcm the Dist_ . ct Attorney on that branch of the subj ect.


10 serving decl aration not be admissible under any cir-


7 except as to that point.


close the


~all allow HI' Appel


have the closing afterohe gets through,


11 eard furth er on tha t m~in question,


20 to continue hisargu.TJlent. I will not


21 tion to stand.


11 cumstances, and in view the fact that counsel has now


12 made an avowal that he wil show such a connec tion, which


13 would be a mere order of pro f, perhaps, resting in your


14 Eonor's discretion, we want to address ourselves on the


15 main point, and that is this: c a self-serving d eclara-
I


16 tion of thed1efendant, under any c int roduc ed I


17 in evi denc e?


19


22 HRFOtID: It being understood it is


18 TW...:c COURT: Well, nov/; wait a moment. If you want to be


24 matter and get a ruling from the court.


25 fm AP'EL: Now, if your Honor please, in


26 against Hall, 71 Cal., !=6ge 149, I shall


23







the case was tried; and gives the find- ..then


5064
1sion by 1fr Searls, COmmissioner, and at one time on e of


01.11' j "tic es of th e Sup reme .Court, and it is affi rmed and I
by the whol e court: ( Reading:) "This is an


1


2


3


7


4 estrain the defendant , as road overseer of Teha-


5 ma road dis rict, in the county of Tehama, from opening a


6 road for pUbl c use across the land of plaintiff." And


8 ing. ( Reading:) "There was no error in p ermit ting the


9 witness A. J. Clark to testify as ,to thedeclarations of


10 Toomes, 'i'.hil e he was having th eland sur-


n veyed, to the effect t not going to have a road


"The evidence was admissib e in rebuttal of thedeclarations


x


at


x


did


I
I


it is adrni ssibl e to show I'
lin has testified to Ithat in l' ebuttal of 'what l~r Fr


said about the same time thath e would open a roa a


the point indicated. 1I


on th e west line of t he and he was surveying. It X


int rodnc ed by defen dant, t en in'S to shov{ that Toomes had


here that 1'[1' J)arrov{ said to him


12


13


14


15


16


17


18


19 some act by yroy of giving him money and by way of asking


I.ha'Je


There is ab-


solutely no di fferenc e in this case than


verdict af not guilty; ·he has so testifie


20 him \~!hether or not he c auld see Juror whether or


21 not he could approach him and obtain s assistanc e upon


22 the jury; vhether or not he could bind to return a


23


24


25 ci ted, that ',:e have a right to show that


26 prior to the 2;_~th day of november, 1911, that
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lIJ)ecla-


'\'/hile e!\~aged


ngaged in the performance of an


pI ea of guilty ent ered.


rations of a


in about a trcll1saction 'which 'would culmiate in


act __ " t6e declarations


form~mc e of an ac t which brought abo :t. a result.


cmce a~ ID1 attorney of those defe and in the per-


in the ]1llI'formcmce of 'That? engaged in the perfonn-


the results actually took place, that he then said


th at up hi s mind and that he '7oul d --


ac\ing vlith reference to the case, ~and' the management of


the\.ase, that he started to bring Ghout a certain re-
\


suIt, e; d in doing tbat act of bringing \:bout that result,


we s 'Vyi lling
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A man


It is not


onthe housetop and say, nOh, 1 didn't


part of the transaction."


..50~
the object and intent of its performance I


becausee:~:e::::: :;:, t~::a:r:a::t d::::::::::~g I


make--" the declaration, if you please, I
I


I
I


Imight as well


a mere declara 'on Without an accompanying act.


are


"An1


2


3


4


5


6


7


are ac-


was proper, .s:ai


is evidence as


"The action of the


commission of the offense


ich tend to show a dif-


at is a self-serving statement


declarations of a party prior


admissible in evidence.


to an alleged commission of


pure and naked, but when


companied by acts and conduct


ferent intention than that of


says, "Such declaration, act


part of the transaction."


court in ruJing out the testimony of the


far as he proposed to give his impressions


8 intend to rob after robbing him he might as,well


9 proc~aim through the Angeles, "1 did not


10 intend to rob A." statements as that are not


16 is, his declaration becomes verbal acts ,and as the Code


11


12


13


14


15


17


18


19


20


21 so on, and this case was affirmed.


22 Sh~, this decision was by Burnnett, Judge, an


23 Judge afterwards--one of the Justices


24 Court of the United States, affirmed,


25 defendant was indicted forassau:t with intent


26 and was conv icted and sentenced. The bill of
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being hear


the prison-


him to purchase


end ant's c oun sel


the wife of Shea, the defendant)


the pistol to use ,~ainst Shea.' The


only a small portion of the testimony, ond none


instructions given by the court. On the trial.,


the pros cutor, Dani~J Perrigru, VJQS examined as a wit-


ness, cross-ex:amin,\tiol1, the prisoner's counsel


asked the 'if he did not bUy a postil ,a few days


previous to the to use upon the person of Shea,


the defendant?' viitnESs at fi:L'St ansvrered that he


COl.
I


'bought the pistol to fend himself cnd sister'. The


question VIas repeat ed, a d tl1il e wi tn es s required to ansvrer


'yes' or 'no' and he then o' swered, 'ye/?, I did.'


The District Attorney then the witness to state the


reasons therefore, and the stated that 'from what


his sister had told him what Shea
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<md


to ,:1'-


undertook


simple fact that the


an obj ec tion on the part 0 f


intention of the vii tness. That is the


50681
was the act of purchasi~~ a pistol and I


to him to induce him to purchase the pistol


the court say? Now,


vlith the intent to assault the prisoner, not use it


that led him to purchasin.g the pistol, as being the decla


ration that formed a pa~·t of the res gestae in the 1)1'OS


tution. (Reading:) "The attorney for th e State had the


tention to do it, to assault the defendant, the pris ner.


having it in his po ssession VJas clear evidenc e of


to show, that this man armed himself, and he


on the part of the prisoner seem, under the cir-


the defendant f s Peopl e introduc ed that


declaration. (Reading.) court said , "The obj ec tion


of the p~i50ner) and from this circum t~mce, to I eave the


prosecutor had purchased a pistol ' 0 use upon the person'


cumstcnces to have The intention of the


in his oy,rn defense." That


act of i g the pi stol plus his declatation and
\


reason and inteJ. ~what he intended to do vrith it, clearly
"'-


indicated his int ~:t~, his motive' to do a thing, his


only motive to from doing a thing. 'l;Vhat do es


prisoner's counsel \~S to prove


~
'\


uo~ here


what was~ aid


jury to infer tha t the witness purchas the instnrrnent


gue to the jury that the 'ICt of purchasing c.


How, the vr.i.. tness was cllowed to shoYr vfhat
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is original. and


information on


whether the party acted pru-


conduct, to show his motive.


it '},as competent for the witness to state


5069 I
aslc th ewi tness for ,,'hat purpose he purchased I


the motive or interestthe pistol.


the grounds of


'Thus, when the


dently, wi sely ,


v;hich he acted,


er's4


5


6


7


8


1


2


9 mat eri al ev,idenc.e.' tI


3 of th e ':ri tness ,. was brought out by the question of prison-
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become


the res


the act


onthe part of the


tUbe, you might say,


gentlemen, if we can show that


50 ·'0 I
if your Honor please, if Mr. Steffens and I


conversation concerning the matter I


ty that was subsequently entered by the !
other and agreed upon I
pursuance of an agreed I


1,


I
to Steffens was in accord wi th I


I
, the declarations of 1u. Steff~


of Mr. Steffen is only the I


means through which the


McNamaras,


ar e only the words--the


the defendant were communicated,


each and all acts inthe transaction become part


gestae and become either verbal--become


a plan, if


the witness


interview between thee


the wishes of this


defendant were made.


declaration of the
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12 by which these declaration and inte tion on the part of


17


18


19 a part o( the ;ransaction.


14 of thepu'ties. Here is one act, the


15 have shown here is the joint signing


16 for a conference, that is one act in
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e herds became


concerns personal


Thus, it is reI evan t


"A natural inference of guilt


on either side to Mr older step-


ut you may remain in the room. I presum e


th e room, ][1' Older. Yon are theoretically


Just a moment.· I think it better for yon


to yonr Honor, ur'Wharton t S criminal widenc e,


section 949. "A natural inference at that time


It


th e brand owned by th e accused, or that


property, evidence that the


that he·found it; and where


f<7.cts and ci rcumstanc es shovring that the po ssession is


mixed by accident, or that


cused had been placed near similar pro~ rty ,\lone;ing


to others, or that the property came into his ~ossession


under an honest beli ef th at it belonged to


another's money, to explain the poss seion by evidence


upon discovering the mistake, he h~d sought


for 8I1 accused charged y;i th th e il egel possession 0 f


innocent or ·was honestly acquir


in th e possession of But


such inference may alvrays be ,egatived by evidence of


arises from the recent ssession of prop&ty shovm to


have been stolen, or of een


th ere is


on the


pins off


HR F01ID:


not to


UR APPEL: (Reading:)







5~7l-A--1


'ffoS first


said, or


II And it is


ecom E$ a verbal


with havtng stolen property


prop erty, (:il1d, in EXplaining


goods, he may prove from whom


p arti es saad at the time; II th at


IflrCelJ.Y, it is relev'lnt for accused to


the value of the property, or returned the pro


elf, may be introduced by wqy of explanation.


releVcillt for him to offer evidence of


di sposing 0 l' it to the defendant.


show


act , it becomes an actual act.


or conduct charged against the accused, for him


the possession 0


equally or more natural, as a reason for


and such explanation should always be received."


about it, acc ompenied vri th the st ealing it, be-


he got them <;md


is, a client of


in his possession, orha ing stolen prop3 rty, has a right


to show by hims elf and ot her
sold him


vJitnesses that the party cam ,md he"xt:Ni:E the


property and what he said about What he said about


vlhat EDcplanation he made, at th e time wh en


found with the property in his possession.


plain suc~ act or conduct by shOYling some other


principle, it is always relevant, where any


On a


comes a ver-bel act, because it is


. it stculding alone, would not be he said


25
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s elf-s erving t


of his pos-


cu.mstances, ald should not


but explanatory and a part


Lancaster against the State, found in the 31st SOl1th


n Reporter, at page 517, the court says this:


"In ~ebuttal of the state's evidence, the de-


fendant over a number of l bills to th~ hotel clerk


in Fort to a party to hold for him at a base-


ball game at Defendant propo sed to prove tm t


he had stated at "me that he hOO. won the money in, a


game of cards at place in Ft Worth." The de-


fendant proposed he merely said that,


your Honor, but that v[hen tur ing eN er the money, he accom-


panied that fact vJith transaction, with the


a'.{planation that he had yron a certain plac e; won


the money at a game of cards at


Ft Worth, that his testimony was ded and an EKception


reserved. It should have been admi tt under th e cir-


session." now, \1e can see clearly the ctiont:etween


a self-::>erving declaration and an act


duct of specific c.cts com erning specific ·~t. "The


court permit ted the stat e to prove, OV' er


j ~tion, by the wi tness Boyd, t hat on or about


day of .Tune t the defend'ant t old him t hat he did


some of the people of Cranbury", and so


proved, OV' er th e obj ~ tion af the defendant", and so 0


"We think the testimonjt of Estes and Cooper, corrobora
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was on e af the strongest criminal


to the theory of the case, the obj ~t of


after the


to the homicide vras impecuneous) was inadmissible in this


case.


"I
i,


i
by t~ 'e defendant t ending to show th at the dec eased prior


6


1


2


3


4 robbery) and th e fact that t he defendant


5 was shown to ha e a considerable amount of money shortly


is


353.


veyed one-half of a homestead


a third party, outsideHere was th edeclaration"


and as an earnest of that


tae." HcCartney against the State)


liThe declarations of the guest made


had possession of the property he says)


stealing that the property was his ovm)


be admitted in evidenc e, in favor 0 the defendant.


"Declarations shovling motive or V'lcmt f motive, or purpose,


please) here are all these declarations, ~e underta


show) accompcmied by acts of'~ ~ ,. r; this


ble in his behalf, as a part of the res ~eBtae;


mine' before the allEged stealing."


of the presence of the defendant) to


counterfeit notes, was admis:3ible as part a the res ges-


very frequently) they are part cf the gestae, that is)


declarations of the defendant made at the time of passing


7 facts against him) a d to rebut this testimony, defendant


8 ought to have been allo ed to show by 7.n.tnesses the fact


9 that he had a transaction '[Ii th the d ecC'eased shortly be-


10 fore he was killed) and he henstated he then h ad no mon EU)


11


12 I
13


14


15


16


17


18


19


20


21


22


23


24


25


26







5074


thes individuals on b ehal f, not only of the de


this case, but on behalf of his clients,


o show cmd to corroborate th e future evidenc e "'Ie


intend to ntroduce here, that prior to Tuesday morning,


all the attorn$Ys in the case, and all the


friendsttorneys and other people upon the other


side of the case 11 d agreed that a plea of guilty should


be entered.
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'. the


passenger


also declarations


assault and battery


during the altercation,


admissible, and all


no\t detach ed words


Why, your Honor, it was done BO when


llln a suit


evidence of what the


r, f)'( r:, I
I


that :~Ir. Darrow here had expressed his ultimate final I
and hoped that transaction could go through I


and no necessity for offering a bribe to any i


juror, show that such evidence as that is under the I
nreasonable, for no man can say that a reaso~-


i
ade up hie mind and having agreed upon th~


disposition of a that he would be so foolhardy, that


he would be so void of common sense that he


evidence. ".


and sentences should go to the jury,


of a bystander made during the progress


t ion, if necessary to a full unders tandin


character d'!'. the act complained of may be r


"So, where a boy who had driven against a


which was followed by the


the words and acts of the


would del iberately go commit a cr ime against hirr£ elf


which would accomplish not ing in the world in view of the


circumstances of the


act complained of by time was connected with it that


mind had not cooled, and reason had not asserted itself,


on the street immediately stopped his horse and came


back and said, '1 didn't mean to, 1 the declarati


held a part of the rea gestae and was admissible
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the commission of the act l your Honor, is not


That ia a self-serving statement.


clear tests in law by which you can


Honor I


50'(0
th there was no time for calculation to make a self-


se~vi' statement l and the self-serving statement, your
!


1


2


3


4


5


6 determine whether declaration of a defendant is a self-


7 serving statement; is self-serving--the words them-


8 selvesl if I may be own conclusions--


9 how imperfect my e in regard to reasoning these


the


mean, "self-


a \mpanied by


done \nd said in


committed, becomes


alleged com-


serve the purpose of show-


They are not self-ser 'ng declarations lhis innocence?


We propose to show what was


things out clearly--indicate


serving" means what? Means


ing his innocence after the act


self serving l but


they are a part of the res gestae when


acts.


reference to that matter~ 1 doubt not l


importance of this ques tioD; i doubt no~, if


pleases l why it is so strenuously objected to.


were accusedl your Honor I of going into your hous


stealing fron! you my note which you held


wouldn't 1 have a right to come upon the stand and s


that 1 didn't steal it froID youand couldn't 1 show


clerk that way down there in my off icel before the


commission of the offense that 1 stated to himl "1
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14 miss ion of the offense I do they show
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voluntariJy or by reason of employment, but you


my trustee, and 1 have a right to reco~er that che k,


it is mine." It is your proper ty, it was


me as far as it was possible for me to make payment.
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on and meeting Lockwood


that I venture


here as ,ve think it


case in the


"irly, most undoubtedly, with


had no idea then and


the


vdll, that it ol~ht to be the


Hav


ac ting for each other mos t


out equivocation, show that


no intention of having


to bribe him, and so clearly,


to say, that if this evidenc e


minds of any reasonable man who would 0 good


c onsc i enc e to treat this defendant iIi a fa r way, as he viouli


have others treat him under similar circums


without prejudice, or without favor, sympathy,


a plain, clean-cut, just proposition of justic


defendant; we must not- Ire ep out widenc e, your Eo


a.gainst a defendant, it is ver)' easy' to make


facie case against a mml, the burden is cast im to


cl ear his 'Sood name, he mns t resort to all of his


right to go upon the stand and hasn't my clerk


to come upon the stand, or anyone else there pre


and say, livre vrere II esent at that time and he said,


for this note'?11 Are those self-servil1cS ·state-


ments? shows the intention on my part not to steal


th e no te, it, so if 1[1' Darrow here, or St ef~ens,


on lfr Older to com e an d arrang e a pI ea


of gUilty , and discussed the terms and so on, what


ICr Darrow said, Steffens said for him to the ",Ii t-


ness here, that avowed int ention on our pa rt to


show ve are all actors in one and the s~ne tr@lsaction sld
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pursua-I sn,t it mo restrong circumstance?


Franklin and tell him to


sive than mere words of man? I say,


importance that we shou:td be permitted to


All, your Honor, let us not close up the lines close


against a defendant in pr esenting his defense;


careful that 'rie do not cormnit an error that will


perhaps ,-- }\tBrhaps by committing an error, forever


up a man's life against all the aspirations of the


few years he has to live, and in arguing questions of


the true principle is the gUiding star for c.inY court or


c.ny E:.ttorney to follow; it is clear, that vlherever there


is a reasonable doubt, .....iherever the min d Y,aivers as to


upon.·,hich side there is reason or justice, and where


in referenc e to the t ransac tion, he must say why he went .


told so and so to come hnee, and see the


if he won't accept a plea of guilty


d such te1"l.1ls as that tl
; cannot he open up his


to this jury? :Must the evidenc e of a


.claim him to be, stand alone, s tand


earth, so far as "/e


hey heard Darrow speak wi th


Can they


co-conspirator,


ing alone, I said,


know, has testified


say, your Honor, under those have no


right to show that this defendan then had another condi


tion of mind directly or opposite to ·'.hat Franklin says,


ald the motive of thisdefendant Isn,t that a most


mind and his
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1 law lies, that human charity and human principles and the


2 eternal principles of justice demand that that question


3 ~esolved infavor of thed efendant.


no dOUbt


th efac ts better thal


I' a favorable ruling on our side.


the few observations I have made, your


just th e same in civil as in criminal


~.3rgument may be had upon that sUbj ect.


and the


would hsve the right to prove the motive was


and 'Tie ask your Honor


cases,


Honor, I trust th ~y:ou will consider this matter in the


true spirit that I ~w your Honor wishes to consider it,


MR D ARROW: Because, I think


4 ight multiply here authorities upon this question,


5 criminal cases and any number of civil cases,


21 about the right of the state to prove the mo 've for an c.ct


22 never could 'be. For inst::mce, in murder they


23 right to prove the motive WtlS robbery, or if


20


24


25


26


11 UR DARROW: ]{ay


12 TEE COURT: yes.


13


6


7


8


9


10


14 anyone el se. Vha t I


15 There is not any question about to the right


16 to prove motive or lack of motive. think I suggested


17 that this mornip~ and, of course, Mr edericks ct once


18 said tre twas pe rmissible, £,nd there "bout


19 the conversations vii th me. However,
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act.


not be, and


e dead sure he


That is their


as a rrotive


arne right to


to act was that 1


inthe 35 odd


court room, is that


part of the defendant to prove


is what moves man and you have


about that, but it is the f irs:.tt thing,be


The rule is so general that it is almost impossible to


rove a crime Without proving the motive which caused.it~


impression is that you cannot do it, but 1 would not


just as


lack of


practi ally the first thing is to prove motive. It is


every lawyer wants to win every ca e he ever had. If 1


could find one that did not


would not be practicing law


business to win cases--that


in this case to do this act.


to have the mo ive not to do a certain thing and when you


find out a man's ?tive, then you, have got most of it.


If he had the motiv to act the state may prove it, if he


had the motive may prove it, and 1 do


not understand any ser ious question on that


subject.


The State says


wanted to' win this case.


years of practicing law around


prove any motive, any lack of motive to do


There never was any q~estion about


as 1 understand it, that matter is


Now, as to whether the case was settle


partly settled, or whe t~er every lawyer knew of
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1


2 with


.S082l
of it, all those things s imply go to the weigh t i


jury, the weight. The progress ofa settlement


3 is a for them to consider as to whether at that


4 time circumstances a man would probably act


5 in that way, that is all, the motive of the defendant


of the defendant. Now, if there has


the right to show lack of


1 never heard of one. Itmotive 1 would like


ever been


or a lack of6


7


8


9 does not come under self-serving declarations,


ansettlement begun or ended, or any phase of it,


independent fact, we have a right


volved in it and how far it had progre8sed and the


show that that came to the mind of the defendant


The proposition seems to me to be perfectly clear;


he knew it and therefore had no motive to act in


10 it cannot be that. he proof of the motive, it is


11 the basis of all criminal do it or


12 lack of motive 'to do it • has never been any holding


13 any other way upon that subj3 ct. that is not the


14 question that arises here. as to whether a


15 discussion with me was compet'ent in his case, but vrhe-


16 ther it was competent for those relate a


17 conversation witb a third party in to this trans-


18' action, that is the question here.


19 at that a moment. We have a r igh t to show


20 was settled, or pract~cally settled or 'partly settled or
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the defendant has a right to show


proposition had been brought to the


he defendant believed that the settlement


were no question of agency in it, if there had


n any agreement onthe other side whatever, but if


acting had determined upon that proposi-


not


t ion, and


defendant


2


3


4


5


6


7


.508~
1 a commi ttee entirely disconnected With the defendant,


must


But


competent


e court would


.thing a jury


on the part of the


fact of


That


motive, both are competent and


be determined by the jury as


the right of the absence of


in criminal cases.


would look at, that is the first thing


was the lack of motive for the act, and that


defense is certainly always as


8 that he would have n motive for this act, wbether com-


9 pleted or incompleted, makes no difference with the


10 right to the evidence. make a differen re wi th


11 the weight of everything else, ia to


20


12


13


14


15


16


17


18 look at, and that is the first thing a


19 would look at, what was the motive for


21 be with the man who is charged in it, whether


22 complete or hoW' it affected the mind of the perso charge\).


23 that is his motive or .that is the lack of motive.


24 Now, in this case, we have a: perfect right,


25 take it under the law, to show all the negotiations of a


26 disposition for dasposition and settlement of the case,
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that all those negotiations were communicated to me


believed it was settled, 6r practically settled.
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I want


do contend that


prove 18 ck of


the same right to prove ative to commit


of motive of


and that a plea Vlould be entered any day and that therefore


th e could have been no motive for this act. It is a


f en independent fac t, it is not gav erned by the


it is not in th e nature of s elf- serving


is a question of the motive or the lack


they seek to prove a mo-


had 'been -- in this case of people v ersusSharon, the fact


that writ t en statement s or declarations made by ;. dec e'


moment, nO'll, before taking up our si de


to refer to a few af the cases cited by HI' Appel.


the case af People versus Ve:::'Ilon, he didn't


all -- that 'llas a case where declarations of a deceased


the right to prove lack of


the evidenc e by v!hich they are of fering


motive is absolutely incompet ent for that


it consists of s elf-serving declarations and


which are neve:::' admissible in favor of


look of motive to co Jlit ,ill act, end that is all there is


to it.


1'IR FOB]): Nov" if the COUI' please, the defense in this


case have announced their inte tion of introducing the


present evidence for the one thing, and


that is a motive or lack on their part.


We are' not contending for one moment the t they have not
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with the pre


a trial


ac t, declara-


or


only


d. ecla


hi


Civil Procedure, provides that


ceding provisions evidence may


by the folloWing facts: sUbdibision 2.


tion and omission of a party as


party. The law does not pe rmit


omission of a party as evidenc e in


evidence agc:dnst him, and there is


The law does not Pe rmi t, Vle v.rill con tend, the c~c t


rations and omissions of this defen dant, as


favor, but does admit his acts,declarations or


as evidence togainst him, but not in his favor,


an. tremist, verified by him, v,ere read in evidence on


the of the defendant thereby accused of murder on


his the int roduc tion of 0 ther and in depend-


ent of the s~e and similar declarations, those


provisions of section 1870 of the COde of


Civil Proc edure, which expressly states also in criminal


actions, the act 0 declaration of a dying person, made


under a sense of ding death respec ting the cause 0 f


his death may be In People versus Shea, 8 Cal-


ifornia, the sole was this: the people


had introduced in the proof of their case, the EN'idence


that the d efen dant had purcha ed a pistol, and by way of


proving the purpo ses for which had purchased the pis-


tol int roduced. in evidenl5' e him declaration mad.e by


him. SUbdivision 2 or section 1870 the Code of
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quo ted


one of the


is a reason for snch a rule; there is a reason for the ex::


a law. In Lancaster versus the State,


the 31 S. IN., 51 r
/, the situation vms


to th e general rule, md t J1..at was


of the res gestae; it was a part


and parcel evidence introduced by the People in that


case. The in tha tease had been a ccused of mur-


der or robbery, e forgotten which -- of murder, I


think it was -- the rol:l-ery was the motive, and by ytay of


proving he had connni tted the People had shovm


he had possession of certai they showed that


possession by showing on a ce tain occasion he had turned


over a large amount clerk at a hotel; the


act of turning that money over at the hotel


was part of the thi~ss done by and partaf' the


res gestae and part of t he by the


People. Under those circumstances, t h excelYti on


to the lule that the defendant may put


~t or declaration a<fcompenying the act


duced in aridenc eqgeinst him, just as he ma


people have in troduc ed an act or declaration aga


he has the lJrivilege of introducing the whole of


conversation, although he would not have any right


introduce it in his behalf if it had not been


that the people had introduced a part of it.
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the


are not


I
I


"I


of the accused I
the res gestae, I


in pro-


the res gestae, or


prosecution in pro-


trial--


volume says,at page 426,


of the accused in his


they are contained, are not
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his favor, and there is a reason for


concisely, in 12 Cyc. page


the fact that a&missions may be put


is only the act of people in introduc ing it,


the evidence against him that per


in the whole of an act or declaration he


the ascertain ing of the truth," th t is not


all--"but because if received that \._eeyy


consist of falsehoods fabricated for~e


would mislead oftener than they would en~


Are not competent


may have made


that rule, as


426, after


most commonly


MR. FORD· "The statements and declar


own favor, unless they


unless


in evidence against


"The statements and


in making


mits him to


THE COURT. Read the entire clause.


the reason at


1m. FORD.


ducing


QOmpetent in his favor on the


THE COURT. Read that again.


occasion and


contribute to


1ighten. "


in his own favor, unless they are a


or unless they are made evidence by the


ducing a converst.ion in which


competent in his favor on the


reason, "They ar e exclud~, not becaus e they
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How


and the


if such


"Why,


at


the court.


te evidence in favor of your-


gestae in this case


easy it would be to


50891
this particular case the People have not


introduced proof of the conversations referred to by


the witness 0 they are going to offer in evidence


in this case. e sole claim upon which they can offer


them, the sole upon which they think they can base


their competency is a part of the res


gestae that they are not a part of the res


self. If you were about to ommit a crime, and assume


for instance that this defend t, knowing that he was


closely watched and fearing be detected in


the act of br ibery , when he hat evidence might be


introduced in his favor of his own cts and declarations,


how easy it would be for him to call couple of people


together, have them visit the Diotrict ttorney and pre


tend to beopening negotiations to end th matter while he


was «boing something else. There would be two-fold


object in doing that, one to mislead his op


other to protect himself in case of discovery


might be introduced in evidence he could then


1 never intended to bribe anybody, 1 was


that time to have these clients plead


rangements to do it, really intending


If successful, if not detected in the


have them plead guilty and having secured a
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I


were


50901


I


not the one who


sole contentionia


ever committed, there


ntention here that the


the evidence that Franklin did


that back--l believe


might be against him.


the court please, the


men onthe jury to stand pat and go to trial no


matter


is the evidence of one man h re that Franklin had said


bribery has not been committedd,


it was cornmi tted that the defendant


that he and Lockwood were con derates with Fredericks and


has


not commit the bribery


they do contend that no


consequently that no en committed, but 1 do


not believe there is any serious


not mean other things that were done by other pe or


by the parties themselves that were not done


therance of the act.


was responsible for it.


Now, the res gestae means the


said and done by the various parties to


commi tting an act, it does it does


res gestae are were done in furtherance


the crime; there is no issue that
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not intToduce a declaration af that sort to sho"", that


res g estea, 61 though he was s eon wi th th e horses, he c


just a moment.


take a recess r,t this time.


I didn't make a note of tlie case here that I y,ant


our Honor's attention to to illustrate the case.to


If


THE COURT:


(.Jury admoniSh~. Recess forl5 minutes.~


( Aft er rec ess. 5\,
THE COURT: You may~oc eed, Hr Ford.


Jm FOillJ: If the cO~~lease. th e question now before


th e court is whet hBr or ~ t,he rots of the defendant in


some other matter not cOlli"\ted with the bribery, con


stitutes a part of the res geetae. Franklin has testified


in this case that the defendan~aid him $4000. If the


defendant <:.;dmitted he gave him $4,000, but said he gave


him $4000 t"o depo, si t in the bank,~~, sai d "Here, take this


$4000 and go dOVID and dep::>sit it i~the bank tl
, that Y!ould


. \
have been p art of the res gestae, aId" decla ration of the


defendant made at the t.ime he han,ded t~'~$4,000, would be


admissible t.o shOYl that he didn't give it . 0 him to go and


bribe a juror vii th. The same as the case .~ a person


charged with stealing horses. He is seen in~e possession


of the horses, c,nd someone com €S along and says\to him,


or asks what he was dO,in.!; with the horses, and h~ives


a declaration in his O\vn favor, and secks to introd~e it
. ...


"afterwards in his ovmfavor. That is not a part at' th~\
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for euthorities on


gestea. Now, we don't


became a part of the res gestea, for


120th Cal., th €I SUpreme Court


have to go to Texas Or other


a clerk.


the defendant, just west of Arbuckle, driVing c


head of cattle, and had a conversation Vii th him."


In the case of people vs. Prather, defendant "xas ac-


cused of grand larceny;- was charged a the 8th day of


pag €I 660. ( Heading:) 1t'J.1he defen dant ""va. charg ed with hav-


ing stolen horses on the 8th day of lrarc 1907 __ It


reading on page 664 in the case. (Heading:) itA brother


of the defendant had been up to his ranc h wi ~ prOVisions,


and when on his return and on the 11th day of Jarch, met


I s aid horses; I shoul d have said cattle.


ItDefendant's coursel then sought to prove by


ness what the conversation ~~s. The testimony was o~


ed to and the obj rotion sustained. The evident obj €let


that point. We have plenty of an ol~ities in our ovm state


said when h €I handed the ney over, but not in a case Ylhere
\


it is not a portion af the evidence introduced by the


it v:as part cf the - . denc €I r eli ed on by the peopl €I, "nd


the defendant should Ji €I been permi tted to show what he


poss~ion of the horses Yias innocent. It is a different


proposi\.ion from the Texas cese \,~rhere part of the things


done by t~efendant "ere introduc ed by the people show


ing that the~ fendant delivered a certain sum of mon EW to


People, and is not a


}Tarch
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that dec la-


conspiracy


if we are wrong


a verdict would not


the People vs.-------


just as rnxious to have


that it is a self-serving


, and that he said certain things to


conversations ~~th him. The


the negotiations 'were happ ening for th e


it spoke of it as a self-serving state-


( Reading:) liThe def en dant while upon


We think the court was correct, when, on ruling..


prove the decl(} rations af the defendant in his own


declarat ion and not admis . ble.


rations of lir Houseworth and the witness


thisdecision has been freqnently cited to your Honor by


2gainst the defendant. Your Honor ~~ll


Counsel .has plead with yo r Honor not to commit error


these men, that he


Just as they seek to show that


the had been met by these other people during


tions of third parties e.gainst him, because they wer


the day that. hese proceedings 'lJere being carried on, dur-


Lng th e tim e


conspirators.


v.there the declarations of third pe rsons


stand two minutes before a


been introduced as evidence c:gainst the defendant;


court will be correct


both sides in this case, and upon the case


Rodley, 131 California, quoting now


bribery of


in this matter. V~


upon this proposition. In


no error cOInT:1itted, because if


Yli tness staId vias asked by his counsel th e follovring
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had f.lready


a time prior


his testimony


I told. several peopl e


thi s .answer, and vii thou t


e court, this obj ection


of -"hether the evidenc


at eri a 1, and inc ompet ent.


( Heading: ) \fTo '.-rhich· th e


e prosecution obj ected to


how soon aft er and to vmom did you make such


one that this document was ine:istence; and


!fAtter the death of lfr Fuller, did you make a state-


ing to probat e


testified to the existence of


showing the existence of the will can add


force of hiswidence.


to the death of FUller, and we


as to a statement made by him after the


right oft e1' he di ed. '


people.


any motion to strike


is shown to have been exclud.ed, the


the wi d.ence as irrel EVant,


After argmnent ,md. a recess


statement?" There had-been a forgery of a will, and


was sustain 00. Waiving the


also perjury i tted in putting th e 'document, or attempt-


vJitness answered.: tv 11, I made the statement toseveral
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I
and I


I
I


They


I
I


any statel


I


that he


purpose to


died


to manufacture a


be admitted.


And in this case, "'the


t appears to the contrary,


thing. They have argued


general principles, which


n 1870 are everyone based upon


to the case


called to the attention of your Honor


nia case or one single case from


might be admitted."


this rule has been called to our attention


.5095i
inly, such testimony is inadmissible under the I


excluding self-serving declarations, and no


defendant has


have not submitted on


manufacture evidenoe


at bar. (Reading) "For all


the defendant may have had the


under which these


your Honor can
'/


subdivision of 18~0, and


from


will. To make it admissible at all must be shown that I


the corrobor ating statement sought to evidence I
was made at a time when defendant h~no or interest I
to fabricate such statement, here, however, there is nothin~


to show when the criminal design was first co ceived. (Maao~


va Vescal, 88 Cal. 396; People vs. Doyell, Cal. 85.)"


Those were cases in which


his confederates had at any later d


a motive or interest to fabricate such statement, and m


case here and will cite them to your Honor


what the court meant by the latter part of


that it must be made at the time that the defendant had
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page 621, is the portion 1 am reading from.


Huntington in the 8th California Appellate,


.50~
which I


Now, calling your Honor's attention to the case


e~ certai n foundat ions laid by way of impeachment,


exist in this case.


1


2


3


4


5


defendant, made


"After objections had be~n made to thi


to perform the operation, and that he,


the following to have occurred while the


defendan t was explaining What he des ired to prove:


of questions as to such declarations, the record sho s


(Reading)


18 the contemporaneous statement to


19 such i Ia truments for the purpose of


20 operation upon deceased." There is a declara


21 companying an act which counsel has


26 Dunne: One day before the operation--if the operation'


17


6 In e defendant was charged with the commission


7 of murder, it aring that he had performed a criminal


8 operation from which her death followed.


9 (Reading) claimed that the operation which


10 was performed by him upo the lawful


11 operation of curettement, ·instrumental treat-


12 ment of the inner womb for of a condition


13 therein of endometritis; in any way at-


14 tempting to produce ab abortion. e called one Dr. Depuy


15 as a witness, and proposed to prove such witness that


16 he borrowed a curette, ,;d11ator and
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proof been offered


if 1 don't.


is for the court.


cited inthe 12th Cye.


the case right. 1


It was not introduced.


in his own favor, which the


tion


in evidence the decla


don't think you understood


MR. FORD. So much the worse


them


THE COURT. Gentlemen, the


MR. FORD. (Reading) "The


was borrowing an in trument and it is attempted to put


law does not permit, fo


lAR • APPEL.


record that no question was asked of the Witness as to


that the instrument was used, the Mr. Dunne::


If it has not been offered inthe case it will be offered.


That is a mere question of the (Ar gumen t)


The Court: The objection will at this time


'II ithout prejudice to the renewal of the of Mr. Dunne:


We note an ex: reption .'The objection which been inter.


posed to this line of questions leading up to


was that the declarations were incompetent, irre evant and


immaterial and hearsay; that no proper founda tio


been laid. It is evidence from an examination of tfi~
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it was upon the 26th :.that Dr. I


the instruments, made the declara- I


as to his purpose in obtaining


viting him to be present at the operation. "


recall that the case cited by the defense


accompanied by the buying of the


pistol, this illu trates another case where the defendant
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mere f of the defendant having borrowed the instruments


from but the questions were each accompanied by the


question to the statement or declaration of the defend-


ant nade the time he desired to borrow or


procure the struments. The statements made by


defendant to • Depuy the day before the attempted opera-


tion as for which he des ired them, would be


clearly self-servi g declarations."
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1 Just tiS in this case, the d ecl~rations of the defendant


2 to these parties as to \7hat he intended to do in


3 the case be clearly self-serving declarations,


4 vIDich might fabric ated by the 0. efendant without


5 these y,itnesses, or which the vfit-


6 been fabric ating sim3 that time. Ther e


7 are two sources 0 one admitting the truthfulness of


8 the witness, having been brought tog ether by


9 the defendant to ,plan r a defense in a case, or prot ect-


10 ion in a case of bribe and the court holds that self-


11 serving declarations will admitt.ed for the danger,


12 not that it is ahvays it is so liable to be


13 true, th at c OUl~ts and h ave decided t hat such


14 evidence should not be e.d.mitted e.S self-serving declara-


15 tions. They admit rul es as to a peopl e


16 dontt make admissions c~ainst them or the purpose of be-


17 ing allowed to put them in evidence. ThEy' \vould make self-


18 serving declarations for the purpose 0 allo\ti~~ them to


19 be put in evidence. Admissions tIre made involuntarily


20 and unconsciously; self-serving declaratio may be made


21 purposely, end with a certain view in end. Reading:)


22 lIIt",as not a declaration fonning apart of th transaction


23 znd made vrhil e it ",'f as' in progress. p3 r-


24 mi t a party who vras int ending to perfonn an a; that


25 Vias criminal to make statements or declarations a or


26 two before the act as to the laD~ul purpose in mind, -
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1 then introduc e such d.8clarations to justify' himself. ITot


2


3


only t


tht;.t


but the court placed its ruling upon the ground


been no proof of fered as to the us e of the


4 curette and "'ustained th e obj ection, w'i th leave to r enE3\V


5 the offer. It


6 If the law a murder case, it


7 would not Permit ·t in a bribery case. The law will not


have not submi tted one.


ive of innoc ence, and then afteI'\'Vards


and this is a California case


directly in point, and


introdulfe than


Ylhich would be


8 permit this defen ~nt, contemplating 8 crime, to do things


9


10


11


ti ons asked by de-


the 28th day of June,


Appellate, beginning


The decision be-


urged t hat the court


erred in sustaining objections to


at p c:g e 34, i s


killed


1905. This is


14 I


1 ~ I
01


16 I


12 In the case 0 f people v • Taylo r, 4th California Appel-


13 late, in that case thedefend nt was charged wi th having


17 gins on pag e 31. ( Heading:) "I t


18


sustainedshot into the'~ater ditch. The


23 the obj ections. The Yfitness had testified


24 others, had searched the ditch at or about


25 shooting took plac e, and found a bull et in th e bottom 0


26 the ditch, which 'JfaS a 38-caliber bullet, similar to th


22


19 fendantts counsel in direct examination of the witness,


20 Tremper, ~s to vhat statement de fen dant


21 the time d.efendant tol d him of
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the


corroborate


Ii beral to th e


a statement of a


e z:aminat ion


was to


prove and substantiate his


by proving wh at he said


( Re ading • ) II Coun sel sayto other parties at that


that th e obj ectin asking


the defendant by shoYJing that


of gUilty, end then seek


statement as to the


ditch. II Just c:.s in this court, the court been very


liberal in allO\rll1g him to state that negotia


pending at all for the taking of in that


case. (H.eading:) "It vras not permissible to all


w~tness, ~ithout any restrictions, to state all


fendant said to him. It".'as not part of the res gest Ie,


and VIas purely hearsay and a self-serving declaration."


Referring again to people versus Doyell, v!hic h '~:as -


on e fOlUld in t.he body of dec eased; that the searching for


the b let was because of th e statement made by the de


fendant 0 th e wi tn €ss about having fired a shot into the


water. s el say tha t the obj ec t in aslr..ing the qu estion


was to corro orate the defendant by showing that he made


a statement of' material fact, which proved to be true


the ditch." Just as .in this case,


the defendant might he did not cownit bribery at


trying to nEgotiate a plea


matel'ialfact, ':rhich proved to


of the d i tcfh. The court certainly


defendant, by allowing in evidence the


·stater.lJ.ent made to the vritness as
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1 ferred 0 in another decision, which I ','Jill take up in a
\


2 moment, i' the defendant should take the steUld and give


if they c ".me


hi s testimony upon th est and, then, un-5 inconsistent wi


8 weclaimed they are, per


3 an account his movements on that day, then, we


4 soug llt to im him by sho"\ving th at he made stat ements


6 doubtedly they ¥fOU d. be permitted to show that the state


7 ments made by him at . hat time were not of the nature that


9 wi thin the provisions of p ople vs. Doyell in th e ?1:8th


was no such( Heading: )10 California.


11 question to Yfhich the evidence ought to be elicited would


12 have been permissible.
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to remain in


county of


the informa-


a plea of not


jury l' eturned


"The defendant was charg-


ovm and designated as No.


y,hen he ViaS upon th est and. "


following question ask ed 0 f


he c rime of felony in vfill-


d read the whole of it; it is very


vs. Bo rdet, 13th Appellat e, pag e 42'7, (Head


also urged that the court erred in sustain-


case, as in the case at bar, the question is not


not be admitted in evidence.


the credibili ty 0 f the v!i tness, but one as to the


and self-serving acts and d eclara-


ald took an appeal.


said house. To the information he


a verdict finding him guil ty as


tion. JUdgment Vi"aS accordingly entered


md his apJ:B al is prosecuted from th e judgm


the order c1 enying the d efe'ndant 's motion fo l'


~{ceptions. Thedefendant's counsel, in his brief


that the defendant was convicted upon the uncorroborated


testimony 0 f his ';!i fe, and t.hat the sai d testimony V! as


fully and feloneollsly placing and 1 eaving his vvife in a


ed in the information


In


tions


one


the d ef en dant


ing cJl


San :Erancisco, and


The case comes here upon the jUdgment roll and


ing )


short. It is a case ";1 re thedefendant weS convicted


50 Bartlett Alley, situated in


guilty, an d after the evidenc e was


I ought to go


certain house of prostitution,
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sufficient.


dant testifi ed that her husband vrent


ent argument is made in regard to the insuffi


evidence, nor is it pointed out in any w~,


to ,vha t t he wi denc e ViaS or the respec t s


In such case, 1i\€ do not deem


of the wi denc e ,


wi th h Err' aft er telling plac e ',-;he re sh e coul d fin d


employment, went vIi th her husband to


46 Bartlett Alley, and that she found that it was not the


right house, and the woman Bartlett Alley accom-


panied her to }To .50, vhe re to the woman at No.


50. She vIas then the fo Ilo"'7ing ques-


tions: 'Now, vmat conversation,


with the lady living at No. 46?' question v..as ob-


j ected to by the District Attorney, and the obj action was


sustained. It is cle:imed that the court "'rred in sustain


ing th e obj ection to this question.


amination of the I' ecord t hat in answer to t.."f1 question


immediately folloYling, the witness she had


no conversation with any person at No.46, prior


she ':.ent to Ho. 50. Therefore, if the qu estion wa


nor at


it our duty to


but viill regard it


The wife of


contradicted. in every material particular, and it thEn be


c arne a question of veracity for the jury to detennine.


ri ef then states: the evidenc e presented by the


ViaS insufficient to justify the verdict. Ho oth er
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1 it ~as afte~vards answered by the vatness tl~t she had


that they "were


that the defend-


forsooth, he


o have the defend.-


complained. of, and


and order mus t be af-


and his wife. Nothing was


what was the obj ec t of it, and


By an ecamination of the


character of the statement tlla t


Seekin,s by suc h hearsay te ... imony


he went t here and had some conversa-


counsel ,,',ben he vIas upon the stand: !!tDid


mlt could not have done this act


ants plead guilty, and that that


sc:id to som e third parties he was


never committed.


goine to pI ead gUilt.y, and that th e crime 0


Children,


tion VIi th


hence, it follows that


firme@, and it is so ordered. II


.Just as in this case, they want


care of th e Soc' ety for the prevention of Cruelty to


said. in referenc e to


missible. There is no


was made by defendant


Vfe are


you make ." statement to than there regarding your ....-fife?t


The ql1eSti'a~ad reference to thefact that defendant had


taken his chiiLdren to or pennitted than to be placed in


2 n


3 is also urged that th e court erred in sustaining an


4 to the follovdng question asked of the de-
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15 record we cannot deter:nine hat the question related to a


16 material matter. ing declaration mad e by


17 defendant at that time be ad-
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I
I
I
Iplead!
1


inferen<il!e.


ersonalities indulged in by


against this defendant.


it is not proper; it is one of


undert aken to be prac-


the presenc e of the jury, md abso-


of telling this jury that the pI ea


about by th e condition of this case.


t hat the only possible defense being taken


no other recourse was Ie ft them but to


We t~ke an exception to the remarks of COlill-


about 'y the fact that they had been detected in the crime


that to be a logical deduction fro th e evidenc e. Your


tOl~ney, might be construed and is in fact a statement


of fact, and the jury are admonished to disre3 rd the


ment as being a fact not to be considered by tn . in


THE COUET: The remark to ",hich c ouneel f r the defense


have directed my attention, ~aming from


Honor can instruct the jury afterwa ds to disregard all


sel. They


ticed upon


the series of the tric


dest oy the fact that the pleas of guilty were brought


lutely for


I say it is unjustifi


stat ements made by cOlmsel.


UR D ARROVT: 1Tr FOrd says th ere


guilty.


liR FORD: No, I didn't.


J'ItR FORD:


the couns el. I think c QTIment ed upon the evi-
that


denc e to your Honor, stating was -- one remark"vras


made ';ras that it was senseless 0 have considered this and


6 UR HOGERS:
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for


whil e it


51j
cold-blooded I


I


I


I


one state of


at 35. (Reading:)


CitinJ People vs.


That is, the defendant ,


if the court ;pI ease, t here is


The question is what the law says on this sub-


Nov;, let's hold th e c1rgumen t do\"ffi to a


arg


th e wi tness. II


any other ~itness.


in such case is as to the credibility of


to the defendant, allows him


the purpose of showing tret other


lor, in th e 4th California Appel


"ras fresh in his mind, are th e same in substanc


given by him as a '.'ri tness upon th est and.


circumstanc sunder which declarations of thedefendant


made to other parties, the law, in


d enc e as to a di fferent account


-
and the prosecution has attempted to imp €Cch him by evi-


made by him inunediately after the occurrence


""8here a defendant has given en GeC unt of a transac tion J


""',hich -,'V"dS cited, in passing, t e case of People vs. Tay-


or of CllW' '7itn~ ~ . even of the defendant, if he is a y;i t


ness, or of any '\ness, may be in troduced in evidence,


and that is the ca",\'~here the testimony of a witness is


claimed to h8lTe be~n_\.bricated, as '.vas stated in one of


the decisions vrhich I j1lt't read, ':'There the People "."rere


claiming that -- I think~an get th e thing. to get your


Eonor,s attention back to t- 't, that is the one case


ject.


case.
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th e


case


that


Rodley


corrobo-


to cause the


be corrobo-


all. They have


of witnesses, or from


has been introduc ed in


.ements of counsel; they must


Now, they are putti~~ this in


time, and whic h your Honor has so


are statementsof counsel' which have


ccompanying fact, and it is not a corrobo-


statement, not as a corroborating statement.


has not testified, nor has any yl:i.tness tes-


tention under v[hich it might be admitted. For


c:nd no exception to thi"s rule has been called


appears to th e contrary, the defend:mt may have


S8lne motive an d purpo se fo manufac tnre e.ridence t he day-


rate their statement but to


document s or ot her evidenc e


(Readiu3 :) "Certainly, such testimony is in


case, if t rere is any.


evidenc e, tha tis,


to


tified


as


und.er the general rule e:(cluding self-serving


rating evidence, but as '.vas;-:said in


yet, of any attempt to


defendant to plead @uilty mid so it


at all, exc ept


been mad.e fran time


51fs
said in People vs. Rodley, liTo make it admissible at all I


it be shown that the corroborating statements sought


get their evidence


the case, not from the lips


made the statement time and
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10 often admonished the ju - that they should not consider as


7 ratin,g statement, because there is nothing to corroborate
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tements,


made to other


and testify to


c a:crjing on ne


had arrang ed


It '!faS a case wh ere he


is made to imp each a


from page 90 of the de


this state: rReading:}


th e proposi tion of dE)f"Ell1d~


by ~~y of corroborating the state-


tion made by himself at a time to his


,.at the time \'rhen he had. a motive or


ncer or when a vd tness could be allowed


Royell, 48 th Cal., th at questi on was de-


in a statement of that character.


to show the d eclartion 'cas made, a similar de-


statement is a fabrication, then he would have


is where they have sOl~ht to impeach by showing


entered upon that day, and there ',vas no


and an attempt should be made to show that


testimony Vlas a fabric ation) th en it ':rould


he may be suppo rt ed by evi dene e t ba


And if a defendant shond d take the st


a state of fac ts, namely, that


In People


to in tro quc e


ants counsel, that ~hen an


gotiations v:ith the District AttoY11ey,


"There are cases which


that


appearing on


eision by the SUpreme Court


interest to


was first ind.icted. I


after FUller died, that he and his confederates had


cided


ment that he made upon


witness by proving former


1 er date to manufac ture a will. If


23 for a plea of gUilty or-that a plea had


19 pe11 sons, declarations consistent y:ith his t estimony.1f .
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or


been


"Such


after reading


(Reading: )


I think your


ere must· be something to contra


con tradict h ere yet, because


to contradict. (Reading:)


laid down in this case.


declarati s may, hoy/ever, be admissible in contradic


tion of evi enc e tending to show t bat the c:ccount is a


makes them a part of the res gestae, they have


charged with delivering' the bribe of


participating in it in any w~; there has been not 'ng


fabtication 0 late date, where it may be ShOVffi that the


same account wa before its ultimate effect and oper-


ation (arising a change of circumstances) could have


those cases andseeing th~,t there here before


this court v:hich constitutes the relations a the defendant I


with Lincoln Steffens or the vdtness on the which


in the conduct of the defEniant with this witness, ':h ch


make it part of th e pro secution in ~ny way, and undeI' 'h


occupied any pECuliar relation to the defendant or the d e


ce~sed, or to tlny matter arising on the trial, 01' trans


pil'ing in th e evi denc e, iT/hich sho d c onsii t.ut. ear eason


for a departure fram th e general nll (Wharton A-rn.


C'r.L. 820; 2 Phillipp's Ev. C. &H. 5 A.M., Ed.,


Spar. p.915; Roscoe's Cr. Ev.97; I Ev. 469;


been fore seen; It


die t. There is


ItAnd also, perhaps, in oth l' reculiar cases. In the pre


sent case the record does no suggest tthat the ,'Vi tn ess


no statement


Starki e t S Ev. 253.)
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the .vIi t-


connection there-


When statements con-


most cmmnonly consist of


the res g est ae, ;;md if not part of the res gestae,


laid dovm in t he California Decisions, .it is not


oftener than they would enli,r;;hten


resulted in the death of the patient. He


the eccl1sed cannot prove, in explanation, sel -se~ing


TILP. APPEL: Your Honor please, \ve will only content


declarations contained in other conversations.


selves --


As was in this case, the portion of


bel' of c.cts and introduce the-a in his ovm favor.


tion. Thus, where the prosecution prove


a right to prove t hat he denied the accusati But


falsehoods fabricated for th e 0 casion, and v/onld misleCid


ness c harg ed the accused "iIi th the c rime, accused has


sti tuting almissions are rec eived a ainst defendc.nt,. he


with, by reason of the rul e admitting t .~ v/holeconversa-


may prove his self-sel~ing


cause, if received,


omine wi thin th e ac t and provi sion 0 f the low as


laid dO\""~YC -. on -peg e 426, "The stahment send d ec 1 a


rations 0 f th~ccused in his o\"vn favor, unless th e:J are a


part of th e res ~,stae, or unl ess they are made eviden ce


by the prosecution~ l)::.'oclucing the conver sation in ',";hich


they are contained t :\not competent in his favor on the


trial; they are exclUde\. not because they mi.ght never


contribute to the ascertafhrnent of the trnth, but. be-
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21
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I
I


there!


I
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I


an Gllffer


actually


ad.TIlis sibl e


I have a number


V/hic h he is about


great importance to


civil cases. In criminal law


on the contrary the court


responsible for the acts of


y read. some declarations here


by counsel for the defense, which


clear presentation of this matter


perhaps it VFcnlt be necessary un-"


Honor v411 pardon me just a moment,


That


I don't think I care to hear ~rom you. By


n't mean to minimize the authorities presented


to prove the c:dstenc e of a state of


state of mind.


that, HI' FOrd.


present, possessed by the defendant


to the allEged ccrmnissfon of this offense.


on that theory, I could ~.rgue


to the effect that


to give upon that.


was one


THE COURT: I regard this particular


conspiracy.


JfR FORD: lTow, I just v:-:;.n t to be he 8:'d on that.


Till"'. COURI': In a momfmt, if you think it is necessa


TI-JE COURT: I am


his <:gents.


less your Honor is


I did not cillswer,


from both


by the


!clR Fa HD : If they


7
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13 it is only t rue in one case, .nd that is the case of
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19 of au thori ti es on t.h"t point.
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regardless


part un-


with the District


the state of mind 0 f a


rel evant fac t, c an be


the view I entertain at


as being fine,l.


I want to state we ,~ree


feature of th e case, the c on-


and done in that connection.


of that state of mind can only be shO\m


c e are fo~ th e jury, but the proof or disproof


ing before you, 'by their ~cts


of the fact that they may in


decide the sanity or lack of


cases, wi th whic h your Honor time you


question, and so '::herever the state of mind is a rela


declarations are true, but solely for


by the ects and declarations other party., -- the


this time, but it is not


he wants to be heard.


true. You consider the acts and decl;;;rations, not for the


purpose of proving that the responses


state of mind of the person Ylhose


acts and declarations of the party In insani ty


shovm by the c1Cts and d eclaratio 0 f that party, and not


person, whenever that fact


Attorney in malting fur -h er argument upon that theory , if


4
THE state of mind existed or didn't exist, is a matter of I


fact. e facts to be determined of the existence or I


THE COURil: Now,


clusion I dray;. I


HR :FORD: If th e court pleas


thoroug hly vIi th th e court,


by


HR FORD:


of
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d ef endant, and th e


are a part of the conver-


reponse alone indicates his


cessary to have a communi-


but what the .eta aud deCla:~~ 4 i


introduced for the purpose of


person e)~ept in this one instfillce


state o.f mind, but not the acts 0 rdeclar<:.-


that party may be


t here is no question


cation in order to understand


satioll containing t e ,.ets and declarations of the person:


defendant made respon se,


state elf mind, but


if th e c OTJ11llunic C:lt ion


whoso s<-.,nity orstate 0 mind is in question- That is,


tions


proving
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of


of mind, and whatever ooourred
J


outside of the hearing ;;'of


any way illustrate his state


to Mr. Darrow, what they


the things said by the defendant,


conduct of the defendant alone as


might have transpired between Mr. Darrow, Mr.


·.51~
It y be necessary to have the whole of the conversation I


in wh ch the defense's responses occur, and therefore


tion would be admissible, but


the def


in order to


between Steffense and


THE COURT. The defense


also, and the act


of mind,


had said there and done ther , and Mr. Darrow made some


response indicative of his st te of mind, the comrnunica-


Steffens a d :'~r. Older at the Alexandnia Hotel, the things


that place might all be necessary


mak ing suc:tI a showing.


1m. FORD. They have avowed their in ention of showing


what was said between Mr. Older and Mr.,\effense was some


thing that the defendant had directed t\,edone, to ~:'r.


Steffens.


THE COUR T. And afterwards affirmed.
\


MR. FORD. But, your Honor, that would be all\~ght wher~


it was an agency and th,e defendant was responsi'B-J.e for the


acta of the agent, that is absolutely inadmiSSib~in
th is cas e. 'T'he only th ing in this case that will b~d
missible is what Mr. Darrow said about that matter, no~
what they did afterwards. They migh t
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not, it


Honor


place, that is


1 think that point


him to have an interview


time and not what actually


Darrew communicated to Mr. Steffens


before was, and if the testimony be


of mind will be upon the thing that


to him and his response' to it, not what


and independently of it, what his


• .....l .. "
urred afterwards, as 1 understand l.t, ;'; from some


then the whole sum and sub-


orders or they may have followed their interpretation


Darrow to Mr. Steffens


should not be introducedby way of proof of what Jo nston


alli they cannot introduce the other


is so clear, if it is only the state


getting at, that the conversation on


the conversation between Steffens and Olde


admissible on any occasion, whether connecte


does not have any bear ing on the sUbject_


ruled that the conversation between Johnston


Darrow or what was


The question is, what did ~u. Darrow say


tor:.lr S'\teffense when author iz ing him, or if the author iza-


what occurred


when informed that the interview ha


state of mind the


stance of


remarks


13


1
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3


4


5


6


7


8


9


10


11 if it occurred after th conference, let it be what was


12 cOl1municated either by Mr_ Older or Mr. Steffense to Mr.


16
17 or the response of Mr. Darrow to Mr. Steffense or Mr Older


14 did occur, that is of absolut ly no importance. The only


15 thing that is of importance is :the communication of Mr.
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all.


my best


this


things that


tt:la ar gument


serious


wanted to


state of mind are abso-


state of mind is an


tive, and in this case


Motive is distinguished from


discussed under an


bel ieve that the state of mind


in any way, shape or form, 1 think it


clearly incompetent for that purpose;


mind itself, your Honor, which is


is absolut ely


and as to the


shape or form, the motive


br ibe him and it is not a


part of the motive, yet motiv


lutely independent


entirely different sUbject from


another question, 1


is relevant in this


mind rendering the act -charged to be


state of mind inthe


51171
had'{Old Franklin, and 1 think you were right, and 1 I
think'\this case what was comEunicated to Mr. Darrow and


what wag\COmmunicate~.by Mr. Darrow to Steffens might be


proper, bu what actually occurred afterwards, between


that does not illustrate the defend-


THE COURT. 1 do not pretend to suggest


of the District Attorney has not raised


doubts on this matter, it is not one of


it is possible to say there is no doubt


way and there is no doubt about· it that


judg~ent is that the defendant having offered to


state of mind showing entire lack of25
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12 entirely different sUbject, and the state of mind forms no


16 the defendant f S state of mind does not ar ise in any way,
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and the objection


OLD E R,FREMONT


5118l
rove that by things that wer 6:; said and done ei ther I


haVing his confidence, and


ing


in his


competent for him to nake


~ speak for him as inthe case of the con
"",-.


versation tender ed"'''be tween 1,lr. Fremont 0 lder, the wi tness


on the stand and Mr. L~l.n Steffens, 1 think it is


8


9


7 is overruled.


1


2


3


4


5


6


10 resumed the stand for further direct examination:


11 MR. DARROW. Q, Mr. Older, 1 have forgotten just where we


12 were, but you carre down to Los Angeles on the 23rd of


13 November? A Yes.


14 Q, Who did you meet? A 1 met Lincoln Steffens.


15 Q Whereabouts? A kt the Alexandria.


16 Q, Did you have a conversation With him about the purpose


17 of your having been called to Los Angeles? A yes, sir.


18 Q, What was it, in substance?


19 MR • FORD. There is no foundat ion laid as to t he place or


20 time With reference to his arrival.


21 THE COlllIT· This was onthe 23rd of November, accordiIlg to


22 the witness's testimony this morning.


MR. FORD. There was a..""lother conference that day and. we


are enti tIed to tm time, whether it was before or after


that conference, and also the persons present, if there


23


24


25


26 were any other persons.
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1 MR • DARROW. We can cure this quicker. by asking questions


2 than listening to argument. Q Was anybody else present?


3 A No.
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1 Q Was that th e fi rst conversation in referenc e to it that


2 day? A Y&s.


A :!ttl' st effens tol d ne t hat he had had in mind for a


THE COURT: Obj e c tion overruled.


could be brought to realize that it "!!ould have to nal~e


What conversation did you have with him vii th reference


HI' Steffens tol d me


to the purpose of your visit?


Q


he thot1Gllt here '.7as -- cfter he got here, he thought this


'eras a good place to put his idea, to undertake


it and see if he could do an~rthing ','lith it, and


A JUROR: A little louder.


some concessions and would have to yield some~hat and that


A


~~at time ~as it) about? A I arrived on the Lark,


I don't remember '.'fhether the train was on time or not,


and I went direc tly from th e station to th e Alexandria,


and Steffens v~s there.


We obj ect to it on the gronnd it is hearsay, a self-serv


ing declaration; incompetent) irrelevant and imnaterial


fo r any purpos e and no foundation laid. for its asking.


THE COURT: I assume the same objection) the argument and


mling G'J1d objection is presented.


10rL,3 time, he had. e belief for a long time tr.at capital


MRDARROW: NoW, you may state, Mr Older, the sUbstance --


MR FORD: I would like to make it each time, your Honor.


11m FORD: To that we obj ect, without arguing
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1 had succ eeded in making a number of prominent men here


2 see the uselessness of this strife, if it could be ovoided,


3 tbil t he had met a munber of men, I thinlc he said 10 or


4 perhaps mo re, and had convinc ed them that it would be wise


5 for them to yi eld somewhat if th e ot her si de would be will-


6 ing to yield, and not demand the blood of a human being


7 in the case of the dynamiting of the Times Building, 'but


8to be content \7ith imprisonment for life, rod that 11''[1' Dar-


9 ro\'r had agreed vlith him, and that the other side had.


10 <;greed, and that the thing was practically settled.. This


Darrow said --


11


12


13


14


15


16


17


vras on the way up to IvTr Darl'OyrtS ~fice, and we talked ...
about it there"for SCL'1e time prior to 1[1' Darrovr arriving.
~"';:·~'f'~i':;;··'-<-·:·:>~"'":'''''''''''''''''''---~~~~~~~~}!!''·.-S'J'~'HIi'~· ~~


He came in, I think, from court, and join ad us and. w e


then went dm-m to some cafe here, I th~vyts, if I
-"


remember rightly, for lunche.on., the three of us, and ]'Ir
",," J \ /


.~~/Y
~ IS: ;...1-_--1.


1m FORD: That is nrbt responsive, and I move to strike-out


18 the answer as not in any\'vi.se indicatir\g a state of mind. of


19 HI' Darrow, and. as incompetent, irrelevant and immaterial;


20 hearsay.


21 TEE COURT: The motion to strike is denied.


22 '[IR DARRO'.7: Now, -,-h at conversation 1,';as had at the c af e


23 wi th reference to the Hcl'il'amara case between us three?


24 UH FRF,DEP.ICKS: This, I suppose, refers to' the case of


25 :r.:B. ?,rcNamara, vJ.ho was tl1.en on trial.


26 :rm DARROW': It refers to -- A I vrill get to t hat if







give me a chance.


l![R FroIDERI CKS : All right •


UR DARROIY: Let us have the conversation.


1


2


3


4 A Before \7e vrent to 1u.YJ.c h, as I r emc.mber it nov! --


.512~


I


5 1m FORD: I v,ant to make a general obj EC tion on the ground


6 it calls for a s elf-serving declaration.


7 THE COUW': Vlai t a moment.


Steffens, in the presence of ]~r Darrow -- I don't remeI11j


th ese interruptions.


/


/


A Yes.


Have you the qu es t ion


I have not finishal it,


YOu have not finished it?


Calling for a ne',7 conversation and "'.'le obj oot


I started to say, prior to :bavi113 for the cafe, ]';'[1'


It is ve~J difficult to tell anything, to have all


(Question read.)


'YnE COUT{i': Obj ec tion 01 errul ed.


A


in mind, lir Older? A No. What is it?


TEE COURT: Read tIl e qu"estion.


is c alli11,3 for self-serving declarations, hearsay, and


obj ret to it as incomp3tent, irrelevant and immaterial.


in anywise indicate the state of mind of J;Tr Darroy! and


to the n6\V conversation on th e ground that it does not


THE COU?..T:


him and ITr Steffens alone. A


-- on, while we were alone


THE COUnT: Iappreciate your difficulty, but we must


l'[R FORD:


get our record so it will sl10yr ",.hat happened.


A


1m FOPJ): 1!e has finished vii th t he conversation bet',veen
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1


2


now whether ]1:rr Davis was :rresent or not --


showed me a typewritten nemo randum of the


5'12~
I think not -- . I


cgreoment as 11 e I


.
3 said was the agreement -- my recollection of it was that it


4 provided for J.:B. }{cHamara pleading guilty, and taldng a


5 life imprisonment, and all other cases to be dismissed


6 and ]:~r Steffens said that that was the agreement, that


7 is 'what had been agreed upon, sUbstant,ially.
"-


8 KTR FRBDEIUCKS: In orde:r t hat we might not interrupt.


9


10
Hov!, by It ag 1'0 ~d upon It, you nean ag :re:.~~po~ ..~::r_ ...::~~~.: __ .·~=-t0<_..,
A He stated it had been agr~n. < (


11 1:m F REDElU CKS : Excus e me.


12 HP. DARROW: All right. A ~By the c arrL.'ni ttee of citiz~s,-
13 not naming th€-11l, and J1~r Dar.ro\'tt---- ---14 A JUROH: I v:ould like to have that read.


15 TEE COUlIT': Read th e ansv/er.


16 (Last answer read.)


17 }TR FORD: I mwe tostrike out the ansvrer for rep-sons pre-


18 vi ously given.


19 THE COURT: The motion to strike out is denied.


20 UR DARH0\7: 'Do you r ec all any 0 th er names tha t \7er e men-


21 tioned, any of the nanles of citizens? A 'Yell, Lissner,


22 and Ur Chandler --


23 HR Fat{[): To tll at vre obj ect on tIl e ground the nm..l1i~ of


26 ImLARRo\Y: Part of the conversation.


24


25


citizens would not illustrate the state of mind of lir


Darro'l!.







one or tw'o others, but I do not recall than.


Harry Chandler, of t he Tim es, were mentioned, and I think


YJhen youwent to the restaurant J ':!hat conversation


A ]{r Lissner and


Obj ection overrul eel.•


1','!'r Lissner and 1fr Chandler?


I cannot see it.


51241
. I


I
I
I


I
Do you remember \'rhether Jl.rr Gibbon's name was mentioned? II-


yes, T'om Gibbons' name 'was mentioned.


Q


A


THE COUHI':


MRDARROV7:


UR FORD:1


2


3


4


5


6'


7


8


9 vras had? A Directly, after we sat dovm to the table, yojI.


10 stated--
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taking punishment, t~at he would not agree to anything


ember it, that he would oppose or should insist on J. J.


Q Do you remember about what ~as said as to the character


of punishment or what he should plead gUilty to?


.512Ts
~. 'i~


I


I


I1 think that is abou t what ,
!


that did not include John J •


MR. FORD. Better say, "Mr. Darrow ,staterd."


A Mr. Darrow stated while at co~'-~~rning~'the
District Attorney :~:der icks said t6~rgr~~t, as 1 rem-


you said.


A3p 1


2


3


4


5


6


7


8


9


10 A 1 do not recall that, 1 do not recall that, no~-that it


11 should not go jus t J.B., that the other one would have


12 to take punishment also.-13 Q You don't remember what punisbment or how much? A No •


.! heard afterwards that it was 15 years, that is, before


the day was over.
;


Q Now, what further was said by me or by anybody else I


in ref er enc e to thct? A 1 th ink, 1 am pr et ty sur e 1 \J::"-r
,


said to you that--it might have been Steffens~ the point


was raised if you agreed to do this you would be mis-


understood by labor and that it would hurt you, perhaps


runin you With labor if you did this thing, if you allowed


it to be done, but you said that you did not think we


ought to raise that point, that you had been employed to


save these men's lives and that was the thing you ought


to do and you ought not to co m ider yourself at all, and


1 corroborated you, 1 said 1 thought you ought not to co -
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1


2


sider yours elf


That Was about


512~
at all and agreed with you about that. . I


all, except the point you maGe about Mr. I


3 Fredericks not agreeing to the--not--in insisting on J.J.


4 taking punishment and Steffens said he would ring up,
5 Liell3 ner later and have another conference and he did that


I


6 in my presence, he rang up Lissner and 1 think told


7 him over the 'phone that there w~s some hitch in the Dis-


8 trict Attorney--l don't remember whether he mentioned


9 exactly what it was or not, but he said tha t i,lr. Lissner


10 asked him to come over at 2: 30 and they would have another


11 meeting and he Je ft and you went back to court, as 1


12 rEPlgnber it, and 1 didn't see you again until dinner time CDd


13 we had another rre eting at dinrer at the Alexandria,
1


14 Steffens h ad his conference with these men, Gibbon1 was


15 one and Lis anerand Chandler.


16 Q Just a minute, before 1 get to that. Do you remember


17 anything further 1 said with reference to whether it would


18 be permitted for J. J. to receive any punishrrent or not?


19 A Whether you s aid anything or not?


A You said you protested against it, youQ Yes.


21 you didn ' t think that ought to be done and you thouett


22 that the original agreement as Steffense had outlined


23 it had ought to be lived up to, as 1 remenber it.


20


24 Q vrhat was said, if anything, in case that we could not


25 get the original agreement lived up to? A You said, of,
26 course, before 1 left that night, that if that had to
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was dinner time.


Steffens had--hia argu~ents with this committee, or who-


It had a bearing on--the essence of it was What


Did he say what report he had from the committee, as


A


to whether the or ig innl propos it ion would go throu gh7


he thought it was' going to go through all r igh t •


Q


of course, it would have to be, we would have to throw


John J. to the wolves also.


tYer he had seen, and his optcimism from the resul t of it,


l


A Yes, the or ig inal propos it ion.


MR. FREDJi:R leKS. Vfh-at'-is meant by the "or igina1 propos i


tion?"


"


Q Do you ren,eniber what the conversation was at that time''?


\,
I I
\ '
\ I


)1


I
I
J I


A Only that «handler had agreed to Bee Fredericks and he!


was quite aure it would be all right. /
(


Q That is as to the original proposition or agreement?


fA Wi thout J. J_


Q Well, go back to the evening conference, what time was


that? A It was before the train left, it nmst have been


between 6 and 7--1 left onthe trainthat evening-


Q And was that· at luncheon time or dinner time? A Tbis


Q That was in the evening? A That was at dinner, we


agreed upon that if it had to be so, but meanwhile Steffes


had said Chandler had gone out then to see the District


Attorney Fredericks and was gOing to try to fix it up


without J _ J_
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1


2


MR • FREDERICKS. Oh, y,es.


MR. DARPOW' Q Do you recall whether


.
S12:l


anything waG said


3 as to what Mr. Fredericks had demanded as to the length


4 of the term, 1 don't know that 1 asked that, of J. J.?


5 A 1 don't remember abol.,Jt Mr. Fredericks saying ar:ything


6 about the term. AI) I-recall is that he did not like it


7 it stood, he thought J. J. should be punished.


8 MR • FREDERICKS. That is what r,!r. narrow reported to you?


9 A That is what Mr. 'narrow reported as you having said tha t


10


11


12


rr.orning in court. 1 don't remerr:ber abou"t~_~


MR. DARROW. Q What was said, if anything about any o~he'r


cases that were pending or might be contemp~ated in regard


13 to the same matter? A They were all to be dismissed and


14 the evidence was to be dest~oyed, not to be used in any


15 other court in any way.


16 Q As to the destruction of the Times, that is what 1 mean.


17


18


19


20


21


22


23


24


25


26


A Everything was to be ended, not to be _us ed again~\~ny !I
.c.--__---rL-.-~_::..._~~~


one. .)


MR. FREDERICKS. This is rather loosely put and 1 am /


unable to follow it. This is the statement of Mr. Darrow,


is it?


A No, Mr. Steffens.


MR • DARROW. Q Do you 1.' emember whether there was any


further conversation or not? A Excuse me~ ~t me -::Ar ~V.'y


correct that. Mr. Steffens--l think ~~r. Darrow said that J/
the agreement would be to include the destruction of
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1 evidence and that it should not be used against any


2 and Steffens replied to that that that was a part of


3 agreement, that is ffiy reco llection of it.


4 Q What was said about the other cases? A That they


5 were to be dismissed, that was the end of the entire


6 McNamara, the entire dynamiting episode, so far as 1


7 remember it, everything was ended ~


8 Q Was there anything said at that time, at either of


9 these meetir..gs about the future relations between the


10 organizations and the employers here in Los Angeles, as


11 to whether that was taken up? A Yes, Steffens was very


12 hopeful. He said that these men had said that after this


13 was done they would be willing to meet the union men and


14 the tm ions and treat the m as unions. 1 ttink he said--


15 they were willing to make the hours the same as they were


16 up and down the coast from Seattle down, and the wages. the


17 salte, that that was a part of it, they were willing to do


18 ,that alao. ............-.,


19 Q. Were you asked by me for your opinion in referen ce to


20 dispos ing of th ese matters in that way? A Did you as k me


21 my opinion?


22


23


24


25


Q Yes. A Yes.


Q And what did you say. on that matter?


MR. F8RD. We object to that as not in any way illustrat


ing the defendant t s state of mind.


26 THE COURT. Objection overruled.







about it but 1 thought if they were agreeable to it that


they were the ones to be consulted entirely, their word
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_S)c~:~ !


up to the McNamara" I


didn't know anything


A 1 said that of couree it was all


boya themrel ves at that time. They


)
was to be official, should be the final word as to whether /


~ t ehould~e don;-Qr ~not and ·;;all.~~~::~~~a~~~---/1
-----~__---_...,.... 27] ?=:::..~~~.~~


Q Was that said in connection with the discussion as to


1


2


3


4


5


6


7


8 what effect it would have on me personally? A 1 don't


9 reme mber whether th at came in ther e at th at time or not.


10 1 am not sure, 1 think 1 raised that point about its


11 rUning you With labor if th is were done, tha t labor would


12 not understand it, but 1 don 'tremember whether this fol-


13 lowed or whether it can:e before.


14 Q Ib you know whether Davis or JUdge McNutt, whether'\


15 you saw either of those? A Davis was there part of the


16 tine and not all of the time. 1 think Davia said some-


not, you didn't think we should discuss it, that your


recall that we had at that time in reference to it?


.
I


/"
duty was to try to save- the lives of these men .-, I ''''.,i
Q You went home that saree night? A ye-;-:-----------;;-y,·


Q And that is the sUbstance of tbe conversation that you


thing to you about this ruining you, perhaps it was Davis i


that said it first and 1 advised--l seconded what he said·r I
\. I


Q That Was in connection With labor'? A In connection \1


with you personally, am you said you di dn 't think you \1
t


should be considered at all or whether it would ruin you or;
j


17


18


19


20


21


22


23


24


25


26







1"--------------------------------,


5131
A Yes, 1 think that is the substance of it .


Q Did you come down again before the plea was entered?


A 1 dontt think 1 came before the plea. 1 do not


recall that 1 did.


Q The next time you came was afterwards? A 1 think so.


Q Did 1 inform you as to what my purpose was ir-getting


you down here? A When you telegraphed me?


Q Yes. A Yes.


Q What did 1 say it was? A Well, you wanted me to--


you vanted to get my judgment onit. 1 had been sympathetic


with you and With what you were trying to do here and 1


assumed you Wired because you wen ted me to know what you


were contemplating_


M11. FORD- 1 move to strike that out as a conclusion of the


wi tness •


THE COURT. Strike out after the words, "1 assumed."


Q Was anything said? A you wired me •


Q What he assumed, yes. Was anything said as to why 1


wished you down here with me at that time? A i do not


recall that, 1 do mt remember.


Q You were informed, however, when you first arrived, as


to why he had sent for you really? A Yes, by Mr. Steffens.


Q And had you any othe~ business here exceptir.g that?


A No.


Q Now, that was onthe 23rd? A 23rd 0 f Nover;ber •


MR. FORD. 1 want to make one nOtion when they are all


through.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 MR • DARROW Jus t a minute.


5132
You state that the question


2 was discussed as to whether there should be any more pro-


3 secution' of anyone in connection With the matter?


4 A Oh, yes.


5 Q And what was said as to Whether there should be a


6 tion of prosecutions or anybody should be looked for


7 ther? A My understariding was--that was the end of the
I


8 entire case, all of the cases, and everyone connected Wit


9 it, the men who were being pursued as we]l as those who
'.-'


10 had been captured.


11 Q And those under indictment and something- A under


12 irdictment--


13 Q And something about Where there were still perhaps


indictment s? A 1 beg your pardon--


Q There should be no further action furought in


16 A No further act ion against anyone. 1 went away with,


17 that firm belief that that ended this.


18 MR DARROW· You may croBs-examine.


19 THE COURT. Mr. For d, do you want to make a motion?


20 MR. FORD. No.


21 THE COUR T. Do you wis h to croaB -examina?


22 MR • FREDERICKS· Yef) a questicn or two. 1 wont finish.


23


24 CROSS-EXA~INATION.


25 MR • FREDERICKS. Q At that time, Mr. Older, youaay that


26 neither J. J. nor J. B. McNamara had been consulted in
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A ;,lr. navis, Mr. Steffens and Mr. narrow, 1 don t t remember.


regard to the natter. How do you know they had not been


consulted? A Only from the attorneys.


Q Now, who told you they had not been consulted? A 1


think that that was in the general discuss ion, everybody


said that. That seemed to be obvious, there was no ques


tion about that.


Q By everybody? Ther e were only the three of you?


Q That was said there? A 1 dontt remember just who said


it.


Q Had yet to be consul ted'? A Yes.


Q And that situat ion was agreed upon, that was


standing, that they had not yet been consulted?


conference, Chandler had said that he wOLld go


Mr • Darrow--


Q 1 beg your pardon. A 1 started to say that my min~
\was gOing back to that, ;,~r. narrow di d say, however, he was


qui te sure that the boys, when it was explained to them,


the whole situation th~t they would acquiesce


al though he had not moot ioned it to them.


Q NOW, you stated that at the end, as 1 got it, of this


1


2


3


4


5


6


,5p 7
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1 and see if he could put the original proposition through,


2 that is, have J. B. plead gUilty and have J. J. go. Now,


3 you didn't mean that Chandler said that there? A Oh, no,


4 1 never saw Chandl er •


I
2:30, 1 thir.k probably in tissner's office.


\


5


6


Q Who said that? A l
Steffens~ attended a meeting at,


7 Q 'l'ha t salLe day 7 A That sarre afternoon.


8 Q What Was the hour of this rreeting7 A 2:30.


9 Q What was the hour of your meeting? A At lunch,. and


10:~after lunch he had left us and Mr.rarrow went to court,·
\


11 1 didn't see them until dinner time, and Steffens: came


12 I back from the conferen ce wi th tha t report.


13 Q And at dinner time Mr. Steffens had told you-- A That


14 ~om Gibbon\ had got' Chandler started off to see you, 1
I


15 think that is the way he put it at dinner, t:tat Chandler


'16 had started out to see you, he had ei ther rung you up or


17 was about to ring uyou up and make an appointment With


Q And Chandl er s aid he would have me ace ept the propos],,,


tion of haVing J. B. plead guilty and J. J. go and that


he thought he could do it, or worde to that effect?


18


19


20


21


you. Q


I


22 A Ttat was the point we were diacussing, Steffens
i


said


23 Chandler felt quite ce~tain he could bring you arouni to


24 . that point of view.


25 Q, And when was it that Mr. Darrow told you that he had


26 had a tal k with me in cour t and th at 1 didn I t ace ede
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1 to the arrangemert unless J. J. also plead gUiJty, when


2 was it Mr. J1lrrow said that? A That was' at Levy f S at


3 lunch.


4 Q At lunch time? A At lunch time.


5 Q Mr. Darrow, 1 presume, didn't give you to understand


6 this was a court discussion in court? A Oh,no.


7 ' Q It was a s ide discuss ion? A It was a side remar k


8 either before or after, 1 don,t remerrber--either before


9 the court convened or after recess, 1 dOn It remember which.


10 Q And at the evening discussion, then M4 Steffens told


you that Chandler had gone to see me to get me to give


he was about to ring you up, he was out on the job, at any


Q At any rate, he was out on that job? A Yes.


Q And Mr. !'arrow stated that he and 1 had not been able


to agree on that propos it ion of J. J. 'Pleading gUil ty?


rate, he had started out.


A Yes, either that orup on making J. J. plead guil ty?


11


12 I


13


14


15


16


17


18 A No.


19 Q That he had stood for J. J. going free') and Fe had--


26 about that wide, upon which was written, as 1 remember


25 Q It was a typewritten--


20


21


22


23


24


A He didn't say you had not agreed, but merely relating\
I


what you had said, and Steffens picked that up and he \
/


said that means 1 am going. to ring them up and we wil1 )


have another meeting, because it was the agreement ~hen / .


agreed to.


A He had a typewritten elip
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1 the memorandum of what the agreement was.


2 ~ That memorandum ran about like this: "J. B. }kNamara


3 wi 11 plead guil ty and take 1 if e impr isonment • J. J.


McNamara is to be discharged and all other cases are to be


discharged," and through the "released and take life


""imprisonment" wasn't there drawn a pencil line and writ.ten
r---


"And take whateve'r sentence the court gives him'? It.


4


5


6


7


8 A Well, now, 1 couldn It say as to that. There was some


9 point about that. There was some doubt as to what he


10 would-_l think there was some point onthat but 1 don't


11 remember that it was in this agreement, but it was dia


12 cussed as to whether or not the JUdge would let him go on


13 life imprisonment, but that 1 believe was stated, 1 think


14 that was the part of the original understanding that he


15 was to have 1 ife irrpr isonment •


16 Q Then, at any rate, as you left the situation, you left


17 it up inthe air in that the District Attorney had stood


18 for haVing J. B. plead gui 1ty and :,!r. Darrow had stood


19


20


21


for haVing J. J • go free, and that was up inthe air when


you left? A Yes, with thiS\OPt in~is tic repor t.


Q With the optimistic notion of Mr. Steffans? A T1'at


22 Chandler was going to see you.


23 Q A mere optimistic notion of Mr. Steffens that 1 would


24 a~cede to the original proposition? A The original pro


25 poait ion.


26 Q That was only his notion? A That is







5137


1 MR • FREDERICKS • That is all 1 want to ask this witness


2 this evening. Tr:is evening 1 wish to read his testimony.


3 THE COURT. It is a few minutes to five o'clock.


4 MR. FREDERICKS· Jmt one question. Q You left at what


5 t irre that ev'ening? Alleft on the l.ark , it mus t have


6 been 8 0 'clock.
after


7 Q Never had any discussion of thismntter/that until up


8 to the time when they did plead guilty? A No, 1 didn't


9 see Mr. Steffense or Mr. narrow until after they did plead


10 guil ty •


11 UR. FREDERICKS. If you want to ask a question?


12 MR DARROW.' There is one 1 want to clear up. 1 don't


13 suppos e it is in order now.


14 JAR. FREDERICKS. Well, blaze away.


A6p15 MR. DARROW. Q That questie,n he asked was, that 1 had


16 disagreed with the State's Attorney, that 1 was insisting


17 on his going free. Now, what did 1 say as to J. J.


18 consenting to a plea of gUilty on some charge? A In case


19 we were obliged to do so, ob, yes, you said that. 1 tes-


A 1 said26 Q You said, "Throw hin: to tt~ wolves?"


20 tified to that.


21 MR. FREDERICKS. Q What did he say, wbat did Mr. Darrow


22 say? A He protested, he didn't like tte idea of J. J.


23 having to go to slaughter, but rather than not have--


24 rather than break the agreement up he would agree to it,


25 that was my understanding, that he would.







group of men taking the life of another man does not app


was considered to be hopeless and it was the best way out
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A No, 1 us ed,


that inthe firs t instance)


Q Is that the expression that Darrow used?


that, that is mine.


Q You used that? A Yes.


that was stated also, Mr. Darrow stated that.


was that these two men should plead guilty, it was utterly


hopeless, there was no possibility of their not being I
guil ty or of thelte being any hope for them from a tr ial~)


\.


Q What did you mean by that expression, "Throwing him


the WOlves?" A Well, human blood does not appeal, a


JUROR WILLIAMS. firr. Older, did you know tpey were gUilty


at that time?


JUROR Wll.I.IAMS. May 1 ask a quest ion, your Honor,


THE COURT. Yes.


A No, not definitely. 1 had no definite knOWledge they


were gUilty at that time.


Q Did you have any legal knOWledge? A No legal knowledge,


1 had just about the impression, 1 suppose, that the averag


man had that had been follOWing the case, 1 had been


following the case very closely, and 1 think 1 had just


about the average man '0 ..opinion~, _. about it. --.
'\


Q Then you recommended that one of th_~.~_~_:"~i~Y..-)\-,lr' \ .
wi thout-- A Oh, no; Oh, no, When I came down here 'and\


this matter was brought up with me, of course, the case
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A ' 1 was taking Steffens and DarrowB


,,---~~~:;:::-.... ---.


Did you get the idea that this ar-MRI FREDERICKS·, Q


charged with murder?


people who offend society's laws.


they went on to trial they might be convicted and hur~or


hanged, whichever the proper word,l, is1 A yes.


Q you got tha t idea 1 A 1 got that idea, that a human


think we get anywhere by merely wreaking vengeance on


rangemer:t was a good arrangement onthe part of the


in that it would save the lives of those men that were


1 meant, 1 didn It think th3.t it does any good, 1 don't


fuller knowledge of the case and kept rapeating, IIW e11, if


you people think it is the thing to do, go ~head and do it,/


1 don,t know anything about it, but whatever you do 1 1


Wil) coincide with and uphold, 1 don,t know anything


about it," and it was such a shock to me and'so SUdden,


without any previous knowledge of it, that lwas rather


dazed, and 1 was yielding to that better judgn;ent rather


than trying to give them mine.j',-.,
".__"_.,c,~,,,----,,,,'''',·'-·--·r~-·-····''''· ,


Q Rut didn,t you get the idea from the0.9nversation With


Mr. Steffens and ~~r. Darrow that from the standpoint of the


defense that this was the best thing to do in order to


save the lives of the men they were defending, whereas if


1 to me, 1 do not believe in it. 1 do not believe in


2 "Eye for an eye, or a tooth for a tooth. II That is what
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25 life was going to be saved.


26 Q And that that was their idea also? A yCB, Darrow's
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ideal yes.


MR. FREDERICKS. It is 5 o'clock.


TEE COURT. (Jury admonished) The court wi]] now


adjourn until 10 o'clock tomorrow morning.
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1


2


3


4


5 THE COURT:


6


7


8


1243 I
AFTERNOON SESSION.


June 7, 1912. 2 o'clock P.M.


---0---


The jurors are all present. Call in Mr Franklin.


B E R T H. F RAN K LIN, on the


9 stand for further Redirect Examination:


10 THE COURT: Proceed with the Redirect Examination.
i


11 '1m FORD: When you left the office of Clarence Darrow, on


. 12 the morning of November 28th. Nr Franklin. walking towards


13 the ele~ator. which way did you go on that diagram; can you


14 indicate? A Yes sir. You v.ish me to mark the direct-


15 ion of the elevator just where I went?


16 Q Yes. A Indicating hallway. Indicating elevator.


I
17 I came from about the center of this room, out the door


18 leading into the hallway from the of'fice of Clarence Darrow,


19 going north down the hallway, east on this hallway, turned


20 to the right in a southerly direction, and took one of these


21 elevators.


22 Q As you went down the hallway did you meet anybody or


23 see anybody? A lIo sir.


1


24 MR APPEL: Wait a moment. That is objected to upon the


25 ground it is not redirect; it is incompetent, irrelevant and


26 i!1l11laterial.
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1 THE COURT: Overruled.


2 MR APPEL: We exoept. A Not to my recollection.


3 I~ FORD: At the time you looked at the money, did you see


4 anybody in Sight of you where you were looking at it?


5 lim APPEL: Same objeotion.


6 THE COURT: Overruled.


7 MR APPEL: Exception. A Not to my reoollection.


8 MR FORD: I will ask you to look at this package and state


9 whether or not you ever -- I will ask you to state what the


10 size of the roll was compared to the one you have in your


11 'hand, as to its physioal dimensions?


12 MR .AJ.lPEL: Wait a moment. We object to that upon the ground


13 it is inoompetent, irrelevant and immaterial, and not redirec
oyt


14 MR FOED: They brought(\on oross-examination he carried it


15 in his hand, the money.


16 MR APPEL: No, on direct examination.


17 THE COURT: I think that was direot examination.


18 MR FORD: No, we didn't make any attempt to introduce the


19 money on Mrect examination or attempt to identify the money


20 by this witness; but on cross-examination oounsel brought


21 out the faot that this witness had walked down the hallway,


22 had looked at -- he stated on direot examination that he had


23


24


looked at the money, that is oorreot; but counsel brought


out on cross-examination that he didn't oarry it in his


pocket but oarried it in his hand.
25


I see the point.THE COURT:


L --....:--....:--....:--....:_-=~~,


26
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1 MR FORD: I want him to indicate the size of the roll by


2 its physical dimensions only, as compared with the roll


3 which he holds in his hand.


4 THE COURT: You might have the r~ht to have him describe


5 it and state the number of bills in it.


6 MR FORD: He has already done that, I think, by stating


7 there were a number of $500 bills, and he thinks one $1,000


8 bill, and counsel has laid a great deal of stress, apparentl


9 only in the tone of voice, but upon the size of the package


10 of money that he carried in his hand, and we just want to


11 show what the size of that package was and whether or not


12 it could be oonoealed in the hand; in other words, counsel


13 have asked at various times if this witness didn't try to


14 prooure oorroboration of his aot of bribery, and then argued


15 here with the witness that he had gone to a oertain woman's


16 house and left his telephone number; that he oarried the


17 ohaffeur with him; that when he went out to Lookwood's


18 house did this, and tid that, whioh muld have attraoted


19 attention to him, and they asked him the speoific question


20 if he had not attempted to procure a witness to oorroborate


21 his own movements. Of oourse, on the other hand we have our


22 argument on that matter whioh we will present at the proper


23 time. We don't wish to present it now, but we wish to show


24 the size of the roll he carried in his hand.


251m APPEL: It is page 537.


26 THE COURT: I think the objeotion that it is not redirect







THE COURT: Objection overruled.


MR APPEL: Exception. Now, we assign the conduot,of the


District Attorney in handing to the witness a roll of green


backs, currency, for the purpose of illustrating to the jury


the possible size of that roll, this currency not being in


well taken. Objection sustained.


MIt FORD: Will you kindly indicate to the jury the manner


in which yoti held this in your hand, or held the roll of


bills in your hand?


MR APPEL: The same objection as before, not redirect and


immaterial.
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1


2


3


4


5
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7


8


9


10


11


12 evidence, and he is exhibiting it to the jury, evidence


13 which -- purported evidence, unsworn eVidence, which the


14 jury have no right to see except it were admitted in evidenc


15 no fo undat ion laid.


16 THE COURT: Counsel's position, I think, is correct in that.


17 The question in its prewent form is improper in that it


18 presents a roll of bills. The witness can describe how he


19 carried that roll of bills wi thout having thl;! particular.


20 roll in his hand, and if counsel wants an answer to that


21 question it will have to be in that way.


22
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26
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If the Court please, counsel have used the blac


2 board and have used other objects to illustrate it. Will


3 you take sonie paper, Mr. Franklin, and ma~e a package about


4 the size of the package you carried in your hand at that


5 time and illustrate to the jury just the manner in which--


6 MR APPEL. We object to that upon the ground it is suggest-


7 ing to the witness the manner in which he shall answer the


8 question. Your Honor, lllo illustrations ar,e allowad in


In regard to that


If counsel for the defense want it in the


make up.


THE COURT·


as Mr. Rogers 1 s illustrations.


thing.


THE COURT. Objection sustained.


diagram thctt is on the blackboard, if that is to go into


the record you will have to photograph it.


MR. FORD. We are willing to let it rest onthe same terms


record it will have to be photographed.


MR. APPEL' We are here silent on the subject. We do not


MR • APPEL. You told him to take a piece of paper and do som -


9 Court unless they are so positively impossible of explana


10 tion; the witness has been asked a ques tion if he can explain


11 ' i~ by orally giving an answer he ought to be allowed to do it


without being told how to answer the question and through


what movements he shall go.


MR. FORD. 1 don 1 t think 1 told the witness just what he


must do nor what the size of the package is that he must
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1 know what counsel wants to do for illustration there.


2 MR. FORD. 1 offer the blackboard in evidence.


3 THE COUR T· -I do no t see how it can be ..


4 MR. FREDERICKS. There was no question of that kind raised


5 with regard to the figures Mr. Rogers made on the board and


6 we make none, we pass the subject, that is all.


7 BY MR. FORD. Q When you went down to visit the establish -


A Jus t Mr. Under


How did it compare in size with


immaterial for any purpose, not redirect.


MR. FORD. They have dwel t wi th a great deal of emphasis


on the fact that M1'o Underwo&d was an employer of labor and


have tried to create an impression that he was a large


those places'?


MR. APPEL· We object to that as incompetent, irrelevant an


Q At various times.


Q What time of day were you there? A 1 am not certain;


1 t~ink in the forenoon.


Q You have visited the works of the LLewellyn Iron Works


and the Baker IronWorks? A Yes, sir ..


Q How many men were employed in there'?"


wood himself at the time 1 was there.


ment of Mr. Underwood, how big a place was that? A About


as. 'wide as this cour t room is long and as long as from this


wall to the further side of the outer hallway, perhaps


longer than that.


Q That was the size of the entire works? A Yes, sir, tha
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13 is my recollection.
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1 capitalist of some sort and his affiliations would be


2 naturally With that of the large capitalistic portion of


3 society, and we wiah to show that that is not the fact.


4 Wi thdraw the question.


5 Q Did you make any investigation as to Mr. Underwood's


6 financial standing?


7 JAR. APPEL We object to that as immaterial, not redirect.


8 THE COURT. Objection overruled.


9 MIt. APPEi,. Exception.


10 A No, sir.


11 I Q Did any of your operatives make any report to you so


12 that you had some informtion at that time as to his finan-


13 cial standing?


14 MR. APPEL. We make the same objection, calling for hearsa


15 evidence.


16 MR • FORD. 1t would be calling for a fact that was done


17 or not done at that time. This witness has testified that


18 he knew fM. Underwood and that he went down there. Now, if


19 he believed him to be a wealthy man, allied with the other


20 side and was making a proposition to bribe him, counsel


21 would dwell With a great deal of emphasis on that act as


22 not being natm; al •


23 not the cas e.


24 MR. APPEL. Your Honor, the gentleman seems to misapprehend


25 our position. Our position in this matter, in short words


26 stated here, that there is no mor.e liability on the part
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a poor man to take a br i be than of a rich man. The quee


tion as to whether a man would likely to take a bribe does


not rest particularly onthe fact whether or not he is


rich or poor, and we do not assume that a poor man would


be more liable to take a bribe than a rich man. 1 don't


know very much about rich men, 1 have associated mostly


all my life wi th poor men who were in my class, but 1


found them generally very honest and the question whether


this man \voul d think Mr. Under wood would be likely to take


a bribe because he had indicated to his mind he was a poor


man does not enter into the case at all.


.(
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1


line altogether;


2 there was nothing in our question to indicate any such posi-


3 tion as that 'kind on our part, absolutely none. Now, the


4 question of his standing in society, or his financial condi


5 tion, does not enter into it in the least; it is only a


6 question as to whether or not the witness here would have


7 been likely to have gone to the man in good faith, meaning.
8 and intending to commit a crime and leaving a man to commit


9 a crime, would he be likely to have gone to a man who is


10 interested in an indirect way, you might say, in the prose


11 cution -- I am not saying he was or was not, I am talking as


12 to what was in his mind, your Honor, and that is the reason


13 we asked him whether or not he took those precautions to


14 find out from his acquaintance and from the position of the


15 man, and with reference to the interests which were involved


16


17


in that case of People against McNamara, whether it would be


likely he went there really intending in good fai thf to


18 bribe Mr Underwood, no more than he would have approached


MR FORD: Counsel misunderstands my position.


quoted here as saying a poor man would be more likely to


THE COURT: Read the question and then I will hear you.


(Question read)


The point I was


That is by way of illustration,


Now, if the Court please, I do not want to be


receive a bribe than a rich man.


I simply speak of it.


MR FORD:


any member of The Times.
19
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testimony for that !Hl.rpose, but v;e are trying to prove no


such information was received; it would not be hearsay to


prove the fact that any information was received or was not


of them, to show the information which this witness had with


THE COURT: Objecti. on sustained.


Q By Mr Ford: At the time you approached Mr Underwood


to offer him, or requested him to act as a juror and offe


der unnatural his attempts to offer a bribe to Mr Underwood.


received.


THE COURT: You need not argue the question of hearsay at


all, but the ot~er q uesti on I think Mr Appel is right about.


ME FORD: What is your Honor's ruling on this question?


Now, it is not hearsay; we are not seeking to establish the


resented in the McNamaras, and interested in the prosecution


render him adverse to the interests of union labor as rep-


regard to Mr Underwood was of such a charaoter it would ren-


fact as to whether Mr Underwood was a rich man or a poor man;
it is


we want to know whether~he information upon which the def-


endant acted. If we were trying to prove Mr Underwood was a


rich man by testimony of this character, it would be hearsay


1 .ing to reach, is whether or not there was anything in


2 either of the reports about Mr Underwood or about the


witness' own knowledge of Mr Underwood which would lead


this witness to believe he was allied with the Merchants


. & Manufact~rs Association, the Employers Associati on, or


whether he was an employer on a large scale, which would
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1 to pay him, if you did, what did you know about him at that


2 time--


3 r~ APPEL: We object to that as incompetent, irrelevant and


4 iIrnlaterial. The witness on direct examination, your Honor,


5 has stated, if you will permit me to suggest


6 THE COURT: The Court is with you, Mr Appel, attmis time,


7 unless counsel should show some reawon.


8 MR APPEL: Yes.


( Question read. )Read the question, please?


I did not.
26 A


I·A


I


9 MR FREDERICKS: On the ground it is not redirect exarninati.on,
the


10 is that/ground?


11 THE COURT: On the ground it is incompetent, irrelevant and


12 irmnaterial.


13 Q By Mr Ford: Counsel asked you on cross-examination if
v:a.s


14 you knew that Mr Underwood/a member of the Employers Associa


15 tion. Did you ever know anything of that sort?


16 MR APPEL: He has answered that, your Honor.


17 ~ffi FORD: Redirect examinatio~


18 MR APPEL: Yes sir, he answered that, and answered that at


19 that time, on the redirect, he stated, your Honor, what


20 little information he had, he stated it in different ways,


21 your Honor, fully covered the subject.


22 MR FORD: On crqss-examination.


23 THE COURT: Yes, I think he did, but he stated it in differ


24 cnt ways and counsel has a right to bring it out again now.


25 Objection overruled.







1 '2. S1


Your Honoi-


A No, sir.


MR. FORD. Q was there any~hing of any kind or nature


which caused you to believe or suspect that he was a member


of the Merchant~ & Manufacturers Association?


MR • APPEL The SaILe objection.


THE COUR T • " verr ul ed •


MR • APPEL. Exception.


A No, sr.


allow.


it is incompetent, irrelevant and immaterial.


sustained an objection to anything about those mat~ers, he


has not stated it on redirect, now, they are asking him for


his conclusions from those facts which your Honor did not


THE COURT· Read the question again.


(Quee tion read. )


THE COURT. Objection overruled.


MR • APPEL. Exception.


p 1 BY MR. FORD. Q Was there anything in the si ze of his


establishment, anything in its condition that you observed


or learned and knew of that led you to even suspect he


was a member of the Employers' Association?


MR. APPEL. That is calling for his conclusion and opinion,


your Honor.


MR. FORD. That is a conclusion at that time, yes.


MR. APPEL. For his conclusion am opinion based upon facts


not allowed by the witness here to be testified on redirect,
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1 Mr. FORD. When you knew Mr. Underwood inthe oil wells just


2 prec eding his going in to the iron business jus t s ta te in


3 what capaci ty he worked.


4 MR • APPEL' The s arr.e obj ection •


5 . THE COti'R T· ()verrule d •


6 MR. APPEL. Exception.


7 A Well, all 1 know about that is conversation 1 had at


8 different times with Mr. Underwood in which he told me he


9 was engaged in the drilling of oil wells. 1 don't know


10 where. 1 know what my impression was but 1 don't remember


11 I what he said about that.


12 Q At the :citime you went to ask him to accept a bribe, what


13 was your impression as to his financial abili ty?


14 MR. APrEL· We object to that upon the groutid it has been


15 gone over on cross-examination.· The wi tness having already


16 stated his impression, it is incompetent, irrelevant and


17 immaterial. He has also stated what he told Mr. Darrow about


26 Objection sustained on that ground.


18 it.


19 MR. FORD. He acted upon his impressions, whatever they


20 were at that time. He is not allowed to give his present


21 impressions on any sUbject to the jury but if 1;e acted on


22 the impr ess ior; that is a f act--


23 THE COUR T' The cour t has already sus tained the objection


24 that the question of his financial ability or what tbis


25 w'tl..tness thought was his financial abili ty was immaterial.
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MR • FORD' In what capacity was Mr, Underwood working


in the oil fields?


wi tnes8 does not say he saw him working there.


THE COURT. Objection sustained.


MR. FORD' At the time you went to see Mr, Underwood what


was your information as to the capaci ty in which he had


been working in the oil wells?


MR. AP?EL' The same objection.


THE COURT. Objection sustained.


that. It is calling for hearsay;


1


2


3


4


5


6


7


8


9


10


11


MR, APPEL. 'ait a moment--there is no foundation for


it is not redirect, The


12 MR. FORD. Q At the time you talked to Mr.' Underwood at


cribed the size of the establishment and the jury


A No, sir.


BY MR • FORD •.Q was his establishment a sIr.all or a large


establishment?


MR • APPEL' Obj ec t upon the ground that has all been


covered by questions on redirect right here. He has


his place of business concerning the taking of a bribe, did


he say anything about his belonging to any association


opposed to union labor?


MIt. APPEL. We object to that upon the ground it is incom


petent, irrelevant and immaterial and not redirect; calling


for hearsay etidence, not binding upon the defendant.


THE COURT. Objection overruled.


MR. APPEL. Exception.
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1 determine from that; c.alling for his conclusion and


2 opinion and imrr:ater ial •


3 THE COURT· Well, he gave the liescr iption of the size of th


4 establishment but it means nothing in the record, however.


5 MR. FORD. A business of such a character might seem like


6 a large building for the ordinary business--


7 THE COURT. The question of large or small is too indefinite.


8 The jury will have to determine that size. Objection sus-


9 tained.


10 MR. FORD. Q Have youat any time heard or learned in


11 any manner that Mr. Underwood was a member of the Employers 1


12 Association or the Merchants & Manufacturers Association?


13 MR. APPEL. We obj ect upon the ground it is incompetent,


14 irrelevant and immaterial and notredirect, calling for


15 hearsay evidence.


16 THE COURT· Objection overruled.


17 MR • APPEL· We except.


18 A Not until 1 heard it 'in the court room here.


19 MR. FORD. Q From whom? A Mr. Rogers, 1 think.


20 ~. FORD. Now, your Honor, that illustrates the point that


21 Mr. Rogers was ptestifying in effect--well, 1 will wi thdraw


22 that remrk.


23 MR • HOGERS. Before the remark is wi thdrawn or gets out, 1


24 desire to enter an exception to its being stated or said


25 into the record and 1 was not testifying and dii not


26 attempt to testify. However, if they desire me to
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1 am qUite able 80 to dO, but 1 did not testify. 1 asked


2 him if ne knew, and 1 didn 1 t even 8 ay tha t 1 kne11, al though,


3 perchance, if called upon 1 might elucidate upon that point


4 whether 1 do know or not.


5


6


7


8


9


10 I
I


11'


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1250
Sm


5 1 MR FORD: The ~estion ~as asked at that time, didn't you


2 know that he was this and didn't you know that he was that.


3 THE COURT: Counsel had a perfeot right to that question.


4 MR FORD: Counsel had a perfect right to that question and


5 I apologize for the remark I made, although I can see it


6 gave the witness a false impression. I hope it will be cor-


7 rected now. Aside from the conclusion that you may have


8 drawn from the form of Mr Rogers' question, have you ever


9 learned in any manner that Mr Underwood was a member of the


10 Merchants & Manufaoturers Association or of the Employers


11 Association, or of any Asso ciati. on that was opposed to


12 Union Labor?


13 MR APPEL: Wai t a moment. Objected to upon the ground it


14 is irrelevant and immaterial;what his present knowledge


15 may be is incompetent, and not redirect.


16 MR FORD: Just his feeling.


17 THE COURT: His present knowlege is not material.


18 MR FORD: Did you- ever at any time up to the time you went


19 to see Mr Underwood learn in any manner, in any way, shape·


20 or form, that Mr Underwood was a member of the r,rerchants &


21 ManUfacturers Association, or of the Employers Association,


22 or of any other Association that was fighting Union Labor?


23 MR APPEL: We object to that. It has been asked already,


24 a little ~hile ago, subject to our objection.


25 THE COURT: And he has answered the question. Objection


26 sustained.
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1 Thffi FORD: Did you at that time believe that he ~s -- well,


2 that is enough on that subject. You testified that you


3 met George Hood on the 15th day of January, 1912?


4 A I testified that I thought that was the date; I am not


5 posi ti ve of it, but I am quite sure.


6 Q Was that before or after you had made a statement of


7 the facts to Ford?


8 MR APPEL: Well, your Honor, we object to that. Now he has


9 stated when he made the statement to Mr Ford and the jury


10 are to draw the conclusion as to whether it was before or


11 after from the facts , and this question is repeatedly


12 asked of the witness when the facts are here, if such be the


13 facts.


14 THE COURT: Let me get that last answer again.


15 (Last answer read by the reporter)


16 MR FORD: He testified on cross-examination to the conver-


17 sation had.


18 THE COURT: I think that justifies the question; objection


19 overruled.


20 MR FORD: Was that before or after you had told Ford what


21 actually occurred?


22 I~ APPEL: He testified to the date when he met Hood. We


23 object to the question upon the ground that it assumes a


24 fact not in evidence; incompetent, irrelevant and immaterial,


25 and upon the ground that the testimony in this case shows


26 the respective dates of the two transactions; the witness
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1 has already testi fied to the date: He, himself, has testi


2 fied when it occurred; he has stated when it was, and it


3 is in the record.


4 THE COURT: Where, Mr Appelr Perhaps I am wrong; where is


Mr Reporter, read5 the place he testified he met Hood?


6 the last question and answer.


7 MR FORD: The last question and answer --


8 THE COURT: Just a moment. Let the reporter read the


9 last question and answer.


10 (Last question and answer read by the reporter)


11 ' THE COURG: Ob jection overruled.
is


12 MR FREDERICKS: I think the questio~/alreadypending upon


13 which the Court has overruled the objection from the other


14 sida. It doesn't need to be repeated.


15 (Last quest ion read by the reporter)


16 A It was before.


17 MR FORD: What did you tell Hood on that occasion?


18 Il\ Mr Hood asked me -- spoke to me in regard to my trouble.


19 : Said he was sorry I was in trouble, and I told Mr Hood there


20 was a certain man that if I could find him I thought I could


21 square myself; and I told him toot the man who gave me the


22 money was near me when I was arrested, words to that effect.


23 Q You stated at that time the man whom you were talking


24 about was not Clarence Darrow, by ~ay of explanation here in


25 the court-room? A Yes sir.


Whom was it you had in mind when you made that state26 Q







1 MR APPEL:


~ - Co.... ~.2,~;,.T
Vlait a moment. We object to that upon the.'


2 ground that it is incompetent, irrelevant and immaterial,


3 and not redirect.·


4 MR FORD: Counsel brought out that conversation on cross


5 examinat ion.


6 THE COURT: Overruled.


7 A A fictitious person.


8 MR FORD: Then your statement to I~ Hood was true or not


9 true?


10 MR ROGERS: Just a moment, if your Honor please. I took


11 occasion to look at the authorities upon that SUbject -


12 THE COURT: You object to this question?


13 MR ROGERS: Yes sir. I ob ject to this questi on upon the


14 ground it is incompetent, irrelevant and immaterial, and


15 calling for a conclusion or opinion, a matter about which


16 THE COUR T: You want to be beard on that?


17 MR ROGERS: I simply say I looked up the authorities and I


18 found several of them to the effect such questions as that


19 are not admissible for the jury to judge them, and for the


20 witness to say what he did Say, and under the circumstances


21 under which he did say it, and so forth, and he cannot give


22 his conclusions concerning it. I suggest to your Honor


23 that it might be possible in looking the matter over for


24 the jury to look at the circumstances, for instance, that he


25 soid it at a lodge meeting to a brother lodgeman, etc., and


All those matters are to be taken into considerat26 so on.
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1 by them, whether he would tell the truth on that occasion


2 or not, but he cannot give his own statement concerning it.


3 It is incompetent and no foundation laid.
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He cannot


If there is such an authority 1 would likeon both sides.


UR. FORD. Like to have the authority cited.


cite a single authority to that effect.


MR. ROGERS. Very well, 1 shall have them.


THE COURT. Mr. Ford, it is highly improper for you to make


to investigate it •


m • ROGERS. Mr. Governor ~age) called my a tter~t ion to th e


authorities, told me to go and look for it, and 1 did and 1


found his Late Excellency knew what he was talking about.


MR • FORD. 1 would like to have him state it to the cour t


at least, your Honor.


MR.. ROGERS· 1 will cite them.


THE COURT. Objection overruled.


MR. ROGERS. Exception.


A What is the question?


(Last question read by the reporter.)


A 1twas un tr 'lJe •


MR. APPEl,. Will your Honor permit us to have the·reporter


read two or three questions just before that?


THE COUR T • Yes, read them.


(Testimony read as indicated.)


remarks of that kind. He undoubtedly has au thor i ties,


that in his opinion were that way, and you undoubtedly


have author it i es that in your opinion lean your way. 1 have


been on the bench a good many years and 1 have seldom found


a question yet that counsel could not find authorities
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1 MR • FORD. Q. Why did you tell that s tory to Mr. Hood?


2 MR • APPEL. We object upon the ground it is i r.compe tent J


3 irrelevant and irrmaterial, and not binding upon the defend


4 ant.; upon the ground it is not redirect; the witness has


5 testified in reference to that very subject.


6 ' MR. FREDERICKS. On cross -examinat ion though, your Honor.


7 THE COUR T. Did you go into that on dir ec t7


8 MR. FREDERICKS. No, that is an impeaching ques tion •


9 MR. FORD. That is an impeaching question on cross-examina


10 tion. We have got to go into it fully to show the circum-


11 i stances of it.


12 MR. APPEL. He 8 aid, your Honor, in answer, that that was


13 pursuan t to a conve.::..rsa tion that he had had wi th someone


14 else.


15 MR. FREDERICKS. That was in regard to another. conversation.


16 MR. FORD. Another in;peaching conversation. This is the


17 first time we have asked him about the Hood conversation.


18 MR. Freder 10ks' This is the firs t time that we have asked


19 this Witness about the Hood conversation, so it could not


20 have be en gone in to on dir ec t e xamination •


This wil1 are trying to do the same thing in this case.


21 MR. FORD. Just to refreah your Honor's recollection, 1


22 did ask him yeaterday about certain statements made by the


23 wi tnessi_' to Mr. Erwin and certain statements made by the


24 'Ni tness to i'lir. For d, and on each of thos e occasi ons 1 asked


25 him why did you say it and he then gave his reasons. Now,


26
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versations in question.
. .


MR • FORD He said about a certain--pardon me.


Q was your meeting of Mr. Hood before or after the converaa


tion you had With Mr. Davis and Mr. Darrow at Jud Rush'a


THE COUR T, Mr, Appel.


MR. APPEL' It. has been answered.


THE COURT. Objection overruled.


A To the best of my recollection it was the night imme-


diately followir:.g my conversation wi th Mr.


in Mr. Rush's office. 1 am r:.ot certain as to that; that i


A My idea of making that statemen t to Mr. Hood was to


lead his though tsas well as other people t s thoughts


away from any implication of M.r. Darrow.


Q When and where did that intention originate in your


mind?


be the las t one on th at 1ine •


THE COURT· Objection overruled.


A overruled?


THE COURT, Yes.


MR. APPEL. We object to that as incompetent, irrelevant


and immaterial, not binding upon the defendant.


MR. FORD. Withdraw it in that form.


office on the 14th day of January, 19121


. MR • APPEL' We obj ect to tha t onthe ground the record


speaks as to whether it was before or after. The witness


haa already testified wi threference to the date of the con-
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my best recollection.


Q You testified the other day, even if you had turned


Mr. Loc kwood over to an of ficer that youdidn t t think he


would be punish ed. What did you mean by that?


MR" APPEL" We object to that as incompetent, irrelevant an


irnrnaterial-:, calling for a conclusion and opinion of the


witness, calling for his construction of evidence he has


given here upon the stand and not redirect, and not binding


upon the defend_ant.


THE COURT· Objection overruled.


MR • APPEL" VI e except.
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THE COUR T. Objection overruled 11


MR. APPEL· Exception.


A No, sir.


:I '3>,-:,.,.
'. Lll.j:r:-,
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7P 1 Q Have you been made any promises of any money in the


2 future on the part of anybody by reason of any testimony


3 you have given here, or any work you have done in any place


4 connected wi th this case?


5 MR APPEL: We object to that on all the grounds stated in


6 our previous objections; not redirect, leading and suggestive.


7 THE COURT: Objection overruled.


8 A No sir.


9 MR FORD: That is all.


10


11


12 RECROSS-EXAMINATION


13 BY MR APPEL:


14 Q Mr Franklin, on the day when you started to walk from


15 the vicinity of Third and Los Angeles, west on Third, around


16 Third and Main, north on the east side of Third,·You wore


17 conscious of the fact that somebody was following you at


18 that time, were you not?


19 MR FORD: We object to that as not recross-eY~mination.


20 THE COURT: Objection overruled.


21 MR FREDERICKS: There is another objection to it, which I


22 think .,~.' is ina~vertent, in toot counsel has not made a


23 correct description; "north on the east side of Third" would


24 be an impossibility, but I do not think that is what


25 1m APPEL: I did not say that. I said "north on the east


26 side of Main Street", and I am correct about that. That i







1 what I said.


2 MR FREDERICKS:
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I do not think that is what he said, but i~


3 that is what it meant, it is all right.


4 THE COURT: Objection overruled.


5 A You may say I thought I was being followed.


6 Q You told I1r Lockwood not to turn back? A What is


7 that? no sir.


8 Q You didn't tell him that? A 110 sir, I did not.


9 Q Now, during that short space of time that you were


10 following the route which I have indicated in my question,


11 ' you made up your mind then you would turn Lockwood over and


12 accuse him of receiving a bribe, or undertaking to extort


13 money from you, or some other crime, with the idea you would


14


15


16


you would temporarily accuse him of it and raise an issue


pending your concocting some story to make your defense;


is that what you meant by one of your last answers?


17 MR FREDERICKS: That is objected to upon the ground it is


A I have a right. your Ronor, to protect myself from


not recross examination.


(Last ~uestion read)


I am going to, if you willA


Dontt be impatient.


Read the question.


Mr Witness, counsel --


Objection overruled.


It is.


Answer the question.


As I testified upon direct examination --


THE COURT:


give me a chance.


TilE COURT:


Q


MR AP'PEII:


A


18


19


20


21


22


23


24


25


26







1271


crossing officer at the corner of Second and Main, and ac-


remarks of counsel and am going to do it.


THE COURT: Mr Franklin, if you need any protection here the


Court, with the strong arm of the Sheriff back of it, will


protect you. If you need any protection at any time, call


upon the Court and you will get it. It is highly improper


for you to take that responsibility off of the shoulders


of the Court. Proceed with the answer.


A As I told you upon direct examination, I had made up


my mind immediately upon seeing that Mr Lockwood had be


trayed me, his friend, that I would take him up to Main


Street, and up Main until I had found whether he had re


ceived the $500 or not, which I didn't know at that time,


and if I found" he had, I V';o uld turn him over to the


Q Yes. And-You thought all of that at that moment?


A I WaS thinking very rapidly at that moment.


Q Then you made up your mind immediately upon your be-


coming suspicious, in effect, "now, I will take this man


over on Main Street, turn him over to the police, and in


cuse him of taking a bribe. Yes sir.


Q And you thought all that at that moment for the pur-


pose, as you have indicated by your answer to the District


Attorney here, you knew he would not be convicted, he


would not suffer, because you expected to accuse him of it


pending making up a defense for yourselfr~A That is the


idea •.
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1 the meantime he will be under this charge and I will


2 fix up a defense for myself"? You made up your mind


3 that way instantaneously. didn't you?


4 MR FREDERICKS: That is objected to on the ground it is


5 the identical question asked and answered of this witness


6 a moment ago.


7 THE COURT: Objection overruled.


8 A Yes sir.


9 Q By Mr Appel: Yes sir. Now t you say you didn't know


10 that White had given him the money?


11


12


A No sir t I did not.
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MR • FORD· This matter of tur ning Mr. LockWood over has


been gone into fUlly.


THE COtJRT • What is the obj ection?


MR. FORD. 1 was going to state to the court--


THE COt1R T. Wait until there is a'ques tion, let us have


Q Did you testify on your dire ct examination and on your


cross-examination by Mr. Rogers that you intended to tur n


him over to the police because you knew he had received


the$500 Mr. Whi te had told you he had given to him?


A No, sir, 1 did not. 1 testjf~ed Mr. White told me that


things were all right but that didn't say he had the


me •


I
as irrelevant and imma- I


i
I
I
I


1 wanted to know from him.


terial and not recross-examination.


~age and Mr. ~av~s did appear for


Q Were they your attorneys?~


MR. FORD. We object~ ':' to that


an issue.


BY NR • APPEL. Q Now, at some period of time you had. Mr. ) ,


navis and Mr. Gage ap pear ing for you as your attorneys?--! .
MR. FORD. We object to that as not recross-examination.


THE COURT. Well, strictly it is not, but it is proper


to allow it. Obj ection overruled.


BY MR. APPEL. Q IS that right, Mr. Franklin? A 1


answer that question by saying ondiverse occasions Mr.


THE COURT. Objection overruled.


A That is a matter of record.)


$500.
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the \V it ness.


Q You and Mr. Davis and Mr.. Gage had a conference over at


Mr. Gage's office, you have testified to that here, didn't


Q You met at Mr. Gage's office, you and Davis and Mr. Gage ..


MR. FREDER leKS. Now, may it pI ease the cour t, tha t is


assuming a fact not in evidence. 1 didn't so understand


A In regard to what?


Q 1 insist upon an answer, your Honor, a man


his attorney is.


THE COURT. Answer the question, Mr. Frmklin.


A Yes, sir.


you?


1


2


3


4


5


6


7


8


9


10


11


examination.


MR. FORD· He testified, 1 believe--


MR • FREDERICKS· He testified to a meeting over there in


Gage's office with :ir. Davis.


MR • FORD. On cross-examination. 1t is no t r ecross-


MR. APPEL. He has testified, your Honor, M.r. Gage was


present at the coxWersation.


THE COURT. Have ,you that testimony?


MR • A"PPEL. YeEl, your Honor, 1 wi 11 give it to you. Her e


is what he said, your Honor. Mr. Ford says the record


is not clear,. there are two conversations that were in


Gage's office and one in another place, but whether the


conversation is inUre Gage's--l am making the objection,


and Mr. Rogers--8 tate the conversation, 1 am asking him


to relate it. That is all there is to the question"
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1 MR. FORD. That is all on cross-examination.


2 MR • APPEL. Now, on redirect examination he has rrentioned


3 Mr. Gage in reference to having been present at the con-


4 versation over in Mr. Gage's office when Davis was there.


5 MR. FORD. Read the record.


6 I Am • FREDERICKS. 1 do not understand so but if it will


7 save any tinle we have no objection to his asking whether


8 ther e was or not.


9 THE COUR T • That would be the proper way •.


10 I MR. APPEL. We are going to ask exactly the way we do.
I11 MR • FREDERICKS' We insis t upon our objection.


12 MR • ROGERS. Your Eonor, a few moments ago he mentioned


13 a conversation in Mr. Gage's office. Now, this is recross,


14 calling his a tten tion to it.


15 MR • FORD. Mr. Rogers wi 11 recall when 1 found Mr. Darrow


16 was not present at that conversation 1 asked no questions


17 aboutit.


18 MR. ROGERS· The fact that the conversation was establishe "


19 we have a right to interrogate as to what was said.


20 MR • FORD. Youdid interrogate him upon cross-examination.


21 MR. FREDERICKS. 1 think there is a misunderstanding. As


22 1 understand this question it is calling the.witness's


23 attention to a fact he is supposed to have said, he had a


24 conversation at which Mr. Gage and Mr. Davis was present


25 The point is, we are making, he has never said he had a


26 conversation at any time inwhich Mr. Gage was present.
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1 that is the issue, 1 think that is before the cour t, that


2 is, at least the way 1 understand it.


3 MR • APPEL' 1 can easily appreciate it.


4 THE COURT. The shortest way, to save time, is to overrule


5 the 0 bjection and le t him answer the ques tion.


6 MR • FREDERICKS· We will withdraw the obj ection and it may


7 be cleared up in that wy..y.


8 MR. APPEL. Here is what he says, at page 1211, by Mr.


9 Ford, this morning: "Q--pow, your next conversation was


10 at the office of Mr. Gage? A--To the best of rr,y recollec-


11 tion--ldonlt testify on that for sure, but 1 think it is


12 in the office of Mr. §'age. n The previous ques tion was in


13 refer ence to Mr. Davis and there folloWing a conversation


14 of Mr. Davis and then a day or two folloWing occurred the


15 conversation at your office between you and Mr. navis?


16 "A Yes, sir. n Then he states what occurred there. Then


17 the next conversation, he says was at the office of Mr.


18 Gage, liTo the best of my recollection, 1 don,t testify


19 to that for sure, 1 think it was in Mr. Gage t s office. n


20 MR. FREDERICKS. There is no question about that. The


21 only question is !,ir. Gage was not present.


22 MR. APPEL. Why do you say that? 1 have a right to show


23 Mr. Gage was pr esent at every conversation.


24 MR. FREDERICKS. We do not dispute that, but we claim


25 there is nothing in the record that shows ;,1r. Gage was


26 present, that is all. We do not dispute cOilllsel 's rig


I
I
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cross-examinations.


MR. APPEL· 1 withdraw that question and put it ~ow~-


Q You heard me read here, Mr. Franklin, of your saying tha


you had a conversation wi th Mr. :cavia at your office and


then you heard--at your office or at his office? A Which


one do you mean, my office or his?


Q Ei ther one. A 1 know, but 1 wan t to know which one


MR. APPEL' 1 am leading up to that occasion.


THE ,COURT. Mr. Franklin, have you the question?


A No, 1 have not, your Honor.


THE COURT. Head the question. (Question read.)


MR. FREDERICKS. That is the ques tion pending, there is


no objection, l~e withdrawn it.


MR. FORD. 1 would like to renew the objection there on the


ground no foundation has been laid as to time and place.


Now, we will submit if counsel wants to ask if anybody


else was present at that particular conversation which was


referred to on cross-examination, all right, let them do so,


but we do object to any other conferences being dragged in,


~cept this particular one, otherwise this is going to be


cross-examination, recross-examination, redirect examinatio


and rebuttal, and so on that way about 17 different


Mr. navis 1 A--Yes, sir.


you mean.


Q Well, 1 will read it to you: "Q--Then a day or two


following the conversation at your office between you and
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Now, counsel brought out the factrecross-examination.


"Q--In which you discussed some arrangement to plead


gUilty and the possibility of your being fined and sent


a year to the penitentiary, just give us the whole of


that conversation?" Then after you have answered at


page 1211, the next question is here: "Q--Now, your next


conversation was at the offi ce of Mr. Gage? A--To the best


of my recollection," you answered, "1 don't think that


way fa sure J but 1 think it was in the office of Mr. Gage."


Now, 1 attract your attention to that conversation at the


office of Mr. Gage, then was the next conversation with Mr.


Davis. Now, bearing that in mind 1 will ask you what


conversation you had wi th Mr. Davis there at the office of


Mr. Gage?


MR • FREDERICKS. That is objec ted to upon the ground it is


not recross-examination, not cross-examination on anything


brought out on redirect.


THE COUR T. Obj ec tion overruled •


A 1 don't remember a t this time.


Q You don,t remember at this time, but you had a conver


sation there with Mr. navis at the office of Mr. Gage?


MR • FORD. We object to thatupon the ground that it is not


.tha t this witness had a conversation with Mr. navis in 1M.


Gage's office. We did not bring out anything new, any new


SUbject rratter concerning that conversation, and it cer-


tainly cannot be recross at the present time.


1


2


3


4


5


6


7


8


9


10


11


12


13


f.~ 14


15


16


17


18


19


20


21


22


23


24


25


26







1279


1 THE COURT. Objection overruled.


2 MR. FORD. 1 would like to finish just a moment.


3 THE corn T· 1 thought you had finished, Mr. Ford.


4 1ffi. FORD. We simply mentioned the number of visits


5 1h,-e had with Mr. Frmklin in passing, without going into what


6 occurred there at all, and went on to the next time he had


7 a meeting and at the preliminary examination. Asked abso-


8 lu~ly no questions except to point out the fact that he


9 had one. Now, certainly that is not recross-examination


10 under any circumstance~ and we object to it on that ground


11 and on the further ground it is incompetent, irrelevant an


12 immaterial and no foundation laid for impeachment or


13 otherwise.


14 THE com T. Objection overruled.


15 MR • Appel. Read the ques tion •


16 (Last question read by the reporter.)


17 A When?


18 Q At the time you testified here this morning on direct


19 examination when you said, "Q--Now, your next conversation


20 was at the office of Mr. (jage? A--To the best of my recol


21 ledtion. " A 1 think that is correct.


22 Q Now, you r.err:ember you had a conversation there with Mr.


23 Daus? A I think 1 did. 1 think 1 had a conversation


Now, how In3JlY days was that befQ Yes.


Davis at the office of 1!r. (jage?


24 with r.im.


25 Q That is your best recolktion now? A There With Mr.


26


I
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1 minary examination? A 1 don't know.


2 MR. FORD. We object to that upon the ground it has been


3 fully gone into on cross-examination. It is a useless


4 expenditure of time to go over the same matter again on


5 an attempt to make it recross-examination, and on the


6 further ground it is incompetent, irrelevant and immaterial.


7 THE COURT. Objedtion overruled.


8 A 1 don, t remember.
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10
Sml MR APPEL: Well, your preliminary examination on the same


2 case came after that conversation with Mr Davis at Mr Gage's


3 office?


4 MR. FORD: We ob ject to that upon the ground no foundation


5 laid; it is not recross-examination; that the matter waS


6 gone into fully on cross-examination; it is incompetent,


7 irrelevant and immaterial, and no foundation laid £or re


8 cross-examination at the present time on that SUbject.


9 THE COURT: Overruled.


10 I A I don f t remember.


11 MR APPEL: Don't remember? A I think it did.


12 Q Now, didn't you state in that conversation at Gage's


13 office, didn't you tell Mr Gage and Mr Davis the facts in


14 connection with your case to enable them to represent you


15 at the preliminary examination?


16 MR FORD: We object to that upon the ground that it is not


17 recross-examination; that it is incompetent, irrelevant


18 and immaterial; on the further ground that no foundation


19 is laid showing that Mr Gage was there; on the further


20
ground that the matter has been fully asked Rnd answered


the examination concerning those matters


so that I will govern my objections on it, what recross


examination -- if recross-examination is not confined to
24


25


26


I


21 on cross-examination.


22 THE COURT: Objection overruled.


1m FORD: I would like to ask the Court to indicate to us
23
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1 r,ffi APPEL: Now when was it this go between, or this person


2 who was going between you and Mr Ford, commenced to act for


3 you or for Mr Ford, or either way?


4 MR FORD: . Ob jected to upon the ground it is not recross-


5 examination; that is is indefinite, too uncertain as to what


6 "go between" -- what is meant by "go between", or who the


7 "go between" is; on the further ground that this matter has


8 been fUlly gone into on cross-examination, and this is not


9 a matter brought out for the first time on redirect examina


10 tion.


11 MR l~PEL: Here is what he asked him. your Honor: "Q Mr


12 Franklin. you stated on cross-examination this morning that


13 you met Mr Dingle on the 14th day of January. 1912. What


14 day of the week was that? A Sunday. Q And that you
's office


15 saw Ford of the District Attorney~that evening in company


16 with Mr Dingle at your home? A Yes sir. Q Did you ever


17 after that time carryon your communications with the


18 District Attorney's office through anlY intermediary


whatever -- I withdraw it -- whenever' you had anything to
19


20


21


say to the District Attorney, or his assistant Ford, did you


do so personally, or did you do it through some.onlf else?


I v;ant to know
23


22 A Well. there was one occasion following that somebody went


to see -- at least I requested -- no I didn't ~- yes I did
11I requested that they go to see you.


24


It was mentioned,if the Court please, and iflIR FORD:


who that person was.
25


26
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1 €ounsel reads the whole of the record, and we ask he do it;


2 we further submit that is not recross-examination.


3 THE COURT: W'hat page are you reading from?


<1 IJR FORD: George P Adams the question follows right


5 Ithere in the record. We ask it be read.


6 IMR APPEL: He says right here, your Honor


7 THE COURT: What page?


8 x/Ill APPEL: Page 1156.


9 THE COURT: Read the question, Mr Reporter?


10 I (Last question read by the reporter)


11 THE COURT: Objection overruled.


12 A Which one of the men that I testified in regard to do


13 you mean;' Mr Dingle, or Mr ~ohnson --


14 MR APPEL: You testified here! "Well, there was one occasion


15 folloViing that that somebody went to see -- at least I re


16 quested -- no I didn't -- yes I did -- I requested that they


17 go to see you. It Now I want to know who is that person


A Yes sir.


Now, you had senn Mr Ford with Mr Dingle over at your


A Yes. sir.


George Adams?


Before you requested George Adams to go and see Mr


A That is entirely correct, yes sir.


All right. Now, you were not seeing immunity at that


A I Vias not.


19 A


20 Q


21 Q


22 hOlPe?


23 Q


24 Ford?


25 Q


26 time?


I
f


I


18 that you requested to go to see I~ Ford; that is all.


I testified it was George P Adams, attorney at ~aw.
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1 Q Now, what did you send George Adams to Ford for?


2 A To see if he could arrange a meeting where I could tell


3 him the .truth in regard to the case.


4 Q
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2


3


4
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6


7
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10


11
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Q Oh, yes, you saw GeDrge Adams after Ford told you


over there at your house in a three-quarters of an hour


caw~rsation that you should get some other lawyer to


advise with you? A· Yes, air. Now, wai t now--l have


a right to make an explanation.


Q Yea.


THE corn T. Make your explanation.


A But not on accoun t of anything Mr. Ford had augges ted


to me, if you want to know why 1 did 1 will teJl you.


MR. APPEL. You saw--


A 1 said if you wan ted to know why 1 went to George


Adams 1 will tell you as 1 did ondirect examination.


MR. APPEL. Well, you told it already. a 1 told it


on direct examination, yes, air.


Q Now, the name Adams was not mentioned by Ford? A It


was no t ; no, sir.


Q No • You knew i.~r. Adams had in some me aaur e at some


per iod of time, upon aome co cas ion, helped the distr ict


attorney in some matters, didn't you? A I did not.


MR. FORD· That is not a fact.


MR. APPEL' No~ why raise an issue of that kind. We


cannot try th,at here, your Honor. If we oould try it,


why, we would try to prove it, but we are not trying


that.


MR. FREDERICKS· Why, that is--


THE COURT. 1 will hear Mr. Ford.
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present time.


terial, especially in view of what they said at the


THE com T. Read the ques tion, Mr- Repor ter.


(Last question read by the reporter -)


It is incompetent, irrelevant and imma-


Objection overruled.


He has answer ed, your Honor •


And the ruling may go be tween t:ije quee tion and


the answer.


MR. APPEL- Now, you bad already--then onthe night when Mr.


Ford spoke to you and when Dingle was in one room and Mr.


Ford and you had a conversation lasting about three quarte s


of an hour in another room, he told you to see another


attDrney and then you made up your mind that you would


tell the truth, didyou? A No, sir, 1 did not.


Q Now, did you make up your mind to tell the trutb


day? A 1 did not.


Q How reany days after that did you make up your mind to


THE com T.


MR. APPEL.


THE COlR T .


then why ask it?


MR. FORD _ We object upon the ground it is not recross


exarninat ion and 1 mightsuggest--


THE com T. That is a very different matter to raise upon


your feet and say, "That is not a fact." You have no


right to do that.


MR. FORD- 1 was not almowed to finish. It is not any fact


that is in evidence at the present time and counsel have


just avowed their intention of never trying to prove it,
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1 tell the truth?


·2 MR. FORD. If the Court please, we object to that as not


3 being recross-examination _ 1 want to call your Honor's


4 attentionto this fact, that counsel brought out the ques


5 tion as to whether or not this defendant was acting


6 under immunity, went into the circumstances as to how he


7 came to testify in this case as a wi tness; how he came to


8 go to the district attorney; went into that matter on


9 oroBs-examination. We didn't touch it at all on direct


10 examination, and on redireot e xami. nat ion we went into


11 spme of the matters that were brought out by couna~l on his


12 oross-examinati.on. Now, he is going over exactly the sarre


13 ground that he went on cross-examination. A matter that he


14 could have gone into just as fully as he wanted to on


15 cross-examination.


16 THE COURT- Now, let's look at the reoord. If that is'9


17 true your objection is weJ ~ taken.


18 MR. Ford. He isseeking togo into this matter on reoross


19 examination that is shot all through the oross-examination


20 on nearly every other page or two.


21 THE COURT· 1 agree with you, Mr. Ford. Your statement is


26 dis tr io t attorney, did you?


I
I
I


correct if th e. record bears that out -


MR. APPEL. Well, anyhow, 1 will put it in ano ther way, 1


don' ~ care as to the time. Youdid, after you saw George


Adams, you did mak e up your mini .. to tell everything to thlfu
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1 MR. FORD· We obj ec t to that upon the ground it has be en


2 fully gone into on cross-examination and, therefore, is


3 not recross};, examination; incompetent, irrelevant and


4 immaterial.


5 THE COURT. Objection sustained.


6 MR • APPEL' We take an exception. Q What is the date


7 when you saw George Adams?


8 MH. FORD. Objected to upon the ground the question was


9 asked and answered on cross -examination and ther'efor e not


10 recross-examination.


11' THE COURT. Objection sustained.


12 MR. APPEL. . Exception. Q About what ti me was it when you


13 say you requested Geor ge Adams' to go and see Mr. Ford?


14 MR.. FORD. We object upon the ground it has been gone into


15 on croBs-examination, therefore not recross-examination.


16 TFE COURT. Obj eo tion sustained.


17 MR. APFEL. Exception. Q Did George Adams after you sent


18 him over to Ford, as you have stated, did he bring any messa


"19 back to you?


20 MR. FORD. Objected to as calling for a conclusion of the


21 witness and not being recross-examination.


22 THE COURT. Sustained on the ground itia not recross-


23 examination.


24 MR. APPEL. Exception. Q. Did you see Dingle more than once


25 before you saw Mr. Ford?


26 m.. FORD. Objected to upon the ground that it has been
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recross-examination.


fully gene into o~ cross-examination and therefore not


THE COURT. Read that question.


(Last queationread by the reporter. )


THE COLlR T.. Objectioxtoverruled.


A At wha t time do youmean?


MR. APPEL. At any time before you saw Mr. Ford did you see


1


2


3


4


5


6


7


8 Dingle more than once? A When 1 saw Mr. Ford at what


9 cl te?


10 Q At your house? A You mean the date of which you talked


11 I a while ago, at the time he came?


12 Q Yes. A 1 never discussed--


13 Q 1 didn't ask you, did you see hi~ that is all 1 want to


14 ask you.
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18


19


20


21


22


23


24


25


26
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Sml A I don't exactly understand that question. I am not


2 going to answer it until I do.


3 1m FORD: If the Court please, I think from what we all


4 know that this witness has testified on the stand he has


5 Imown this man for a good many years, and he testified to


6 the number of times he saw him in reference to this case.


7 THE COURT: The witness says he doesn't understand the


8 question; therefore, I agree with counsel --


9 A I think I understand the question now.


101m APPEL: I am trying to get at the times, your Honor.


11 You say that on a certain time somewhere on the street you


12 met Mr Dingle? A Yes sir, on Sunday, January 14th.


13 Q You had left the 0 ffice of W.r Davis and walked down


14 the street when you met Mr Dingle and went over to the


15 Saddlerock to have dinner? A Yes.


And then that night, if I am correct, you and Dingle


There you had some conversation ~th him?16 Q


17 Q


18 Q


Which you have stated liere? A Yes sir.


A Yes sir.


When was it that -- you saw Mr Dingle on the 14th d~


A no sir.


Now, let ~e see --


Didn't you?


Nothing 0 f that kind.A


A No sir.


No sir.A


To Fordls home?


19 went over to Ford?


20 . Q


21 Q


22 Q


23 Q


24 of January; isn't that right? A That is correct, 1912.


25 Q When was it you went over to Mr Ford's with Dingle?


A Vie didn't go to Mr Ford's at all.
26







1 Q Didn't you go to Mr Ford's? A I didn't even know


2 where he lived.


Well now, when was it that Mr Ford and Mr Dingle came


3 Q


4 Q


Didn't Mr Ford go over to your home? A He did.


5 to your home? A January 14th, at about 8 o'clock.


6 Q What time was it that you met Mr Dingle the first time


A On the afternoon at about 4 or 5, somewher7 on that day?


8 aro und there •


9 Q Did you expect Mr Dingle and Mr Ford at your home?


10 A


11 Q


I did not. I was much surprised.


And you were exceedingly surprised to see Dingle and


12 Ford over there to your house? A Very much so. I though


13 Mr Dingle was butting into something that not any of hiS


14 business.


15 1mR FORD: Just a moment. I would like --


16 THE COURT: Strike out the answer for the purpose of the


17 objection.


restored in the record.


tion along that line, on the ground that counsel went into


it fully on cross-examination, and therefore is not recross.


The ob~ection is overruled and the answer is


Object to that question, and all further examina-


THE COURT:


rm APPEL: He has answered,' your Honor.


THE COURT: Yes, he has answered, and the answer is
on '


lffi APPEL: Now you testified to a conversatio~/redirect,


have testified to a conversation you had wi th ningle:~ on


MR FORD:18


19


20


21


22


23


24


25


26







1293


1 street and over at the restaurant. Now, what length of


2 time do you think you were wi th him from the time you met


3 him on the street to the time that you parted at the res


4 taurant, or at any other place, upon the afternoon of the


5 14th day of January, more or less? A Oh, I should say


A We had dinner


6 three-quarters of an hour, perhaps; maybe a little longer,


7 or a little less.


8 IQ You had dinner together, or lunch?


9 together.


10 Q Over at the Saddlerock? A At the Saddlerock, yes
I
I •


11 II Sl.r •


12
1


Q And did you part there at the Saddlerock, or go with


13 him anywhere? A No, we parted at the corner of Third


14 Street.


15 Q And he made not known to you that he was going to take


16 Ford over to your home that night? A He did not; if he


17 had I would have stopped him.


18 Q Yes, you would have told him not to do it? A Indeed I


19 would.


20 Q Then you have stated all the conversation you· had with


21 Mr Dingle during this three-quarters of an hour, or so?


22 A All that relates to this --


23 !JR FREDERICKS: Object to that upon the ground it is not


recross-eKaminat ion.
24


All that relates to this case that I remember; I stat


THE COURT:
25


26 A


Overruled.







1 the substance of the conversation.


2 MR APPEL: Yes sir. Now, in that conversation, you told Mr


3 Dingle, as I understand, substantially, that you could clear


4 the matter if you could find the man that had given you the


5 money in question, if you had the assistance of the District


6 Attorney, or police, or some other assistance; is that right.


7 MR FORD: We object to that upon the ground it is not recros -


questions asked this witness on cross-examination was con-


ceruing a statement alleged to have been made to Mr Dingle.


They went into it fully on cross-examination, almost at the


of the second day of the cross-examination;they examined him


for about an hour the first daY,and the morning of the secon


beginning of the cross-examination. I think the beginning


Your Honor will remember that one of the firstexamination.8


9


10


11


12


13


14
day they began on that SUbject, and went into it quite fUlly


15
and asked him if he didn't tell Mr Dingle if there was an


16
other man, etc.


MR APPEL: Well, it is admitted. --
did the


Iffi ROGERS: !lcross-examining and I can say counsel is mis-


taken. I meant -- the only examination about Erwin Dingle


until yesterday was to ask him if he knew him. The only


question that I ~sked abou t Eri"ing Dingle until yesterday,


then when I brought Er~in Dingle in, it was on yesterday,


it was in reference to who acted as intermediary; that is


the way our record stands. Counsel will be unable to find


I interrogated him concerning any conversation between h


17


18


19


20


21


22


23


24


25


26
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1 self and Dingle until I asked him if he had ever had an


2 intermediar~, Or go between. Your Honor sustained the


3 objection upon the ground that it called for a conclusion


4 and opinion, and I thereupon :put it without calling for his


5 conclusion and reached the fact that he had met Dingle.


6


7


8


9
I


10 I


11


12


13


14


15


16


17


18


19


22


23


24


25


26
I
I
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l3p 1 MR. APPEL. On cross-examination, if you will permit me,
. .'


2 1 understandl have a right to ask him on anything else he


3 has testified to on redirect strictly to the subject. On


4 page 1161 of his redirect examination this witness's state


5 ment is: "Well, 1 cannotstate oDythe substance". "Just


6 state what was said between you two? A--Well, 1 can state


7


8


only the substance of the conversation that was, he was


sorry 1 waa in thia trouble and he says, 'for God's


sake, get busy' and get myself out of it the best 1 could,


and 1 told him tbEre was a certain man 1 wanted to find ani


if 1 could find him 1 could probably clear the matter up,


12 or words to that effec t. Q--BY MR. FORD. Any other con-


13 versation that was had at that time? A--l think 1 told


14 him if 1 ha.d the police department or the sheriff's office


15 or the district attorney's office behind me 1 could possibly


16 find the man. tl
Now, 1 am simply repeating the substance


17 of that cpnversation to lead onto something else.


18 MR. FORD. If the Cour t please, it makes no differ enc e to us


19 if it was at the beginning of the cross-~xamination or


20 yesterday, and 1 distinctly remember Mr. Rogers examining


21 on th~t subject. That would be the only gocund on which 1


22 would be permi.tted to go into it on redirect.


23 THE COURT· Well, my recollection is that the redirect opene
not


24 up some new matters that had~been gone i~to either on direct


25 or croso-examination.


26 MR • FORD. If your Honor please, if the prosecution shou


.:' ,.•...........
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1 ask a qu~stion on direct examination and then the Witness


2 on cross-examination gets in the whole of that conversa-


3 tion, it would still be the same conversation. It might be


4 a little more full, but it would not be new matter, it is


5 not l\ question of new matter, but fuller testimony upon the


6 same point. This is a question of no new matter and counsel


7 cannot open up a matter simply by failure to go into it full


8 claiming it is new matter. 1 will state the importance


9 of this .. -


10 THE COURT· 1 think 1 quite see the importance of it.


11 MR. FORD. Your Honor knows, and every at torney knows a


12 person in repeating a story over and over again about trans


13 actions will probably put it in different language than what


14 it was on different occasions, and the difference is perhaps


15 only simply a difference of expression at one time and


16 another express ion at ano ther time, am yoU' Honor know s


17 how counse I would dwell on those things time after time,


18 making recro8s-examin~tion an excuse for going into the


19 same matters that could have been gone into fully on cross


20 exaffiina tion, that could have been gone into fully •


21 TEE COURT. The court Will prevent that so far as possible.


22 ~. ~. Now, they had the 8ubj ect rna tter of h is having


23 talked wi th Dingle about this matter before them on cross


24 examination and went into it as fully as they desired. Now,


25 that they desire to go into it a second time and the mere


26 fact 1 may have asked him questions, asked for the whole
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tiona on the question of fact.


MR.. FORD. In the conversation with Mr. Dingle?


of what occurred onany particular occasion, simply brought


out the whole of the subject rna tter , it Was not new subject'


sUbject matter, and consequently they cannot, unless there


is some new subject matter injected into it, go into it on


the theory of recross-examination, otherwise, we will keep


on here day after day and forever and ever trying to get


the witness to say one thing aa many ways as possible


My notes show it was gone into on crOSB-


1 think your redirect brough~utBome new line.


yes, sir.


that they may argue some simple incidenal varia-


it might have been new testimony but not new


MR. FREDERICKS.


matter i


THE COUR T.


THE COURT


merely so


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 e xamination immediately following the taking up of ih e


16 crosB-examination after Mr. Flather had testified, that Mr.


17 Rogers took it up after an adjournment of a day or two, and


18


19


20


21


22


23


24


25


26


the las t.
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14
~ 1 THE COURT: Well, I have a pretty clear recollection of the


2 testimony, gentlemen, and I must be governed by the best


3 recollection I can bring forward. Objection overruled.


4 A Read the question, please.


5 tHE COURT: Gentlemen of the jury, bear in mind the admoni


6\ tion heretofore given you. We will take a recess for ten


7 minutes.


8 (Here a recess was taken.


9 the court-room.)


After recess jury returned in


10


11 E E R T H. F RAN K LIN on the stand,


12 Reeeoss-Examina tion resumed.:


13 lUll FORD: I don't remember, if the Court please, whether


14 there is now a question before the Court.


15 THE COURT: There is.


16 MR FORD: And in order to show that I was right when I


17 made 'my objections that these matters had been gone into


18 on cross-examination, I want to direct your Honor's attentio 


19 THE COURT: Let us have the question read.


20 I (Last ques tion read.. )


21 ~m FORD: I want to ~all your Honor's attention to the fact


22 that we have put in our objection, if not, I will d.o it now;
I


23 that it is not recross-examination. I want to call your


24 Honor's attention to page 1110 of the transcript, in which


25 matters concerning these conversations with Mr Adams and


26


I
I


Mr Dingle were gone into~
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ete
3-1/21 on cross-examination; "Q By Mr Rogers: Did anyone carry


2 mesRages between you and Ford preliminarily to your statemen


3 to the 25th of January? A Eefore the 25th day of' January?


4 Q Precisely. A Well, it is difficult for me to answer


5 that question. I will answer it, though, by saying yes.


6 Q 1Tho was it? A George P Adams. Q Anyone else? A No


7 sir. Q How about Erwin Dingle? A I testified that Erwin


8 Dingle came to me and represented himself from the Clistrict


9 attorney's office. I don't know whether he was or not. I


10 don't know Ell ything about it. Q Don't know anything about


11 it? A No sir; I didn't send him. Q He came to you and


12 represented he was from the district attorney's office?


13 A Yes sir. Q And asked you to see Mr Ford, did he?


14 A No sir. Q Asked you to go to Mr Ford? A He did not.


15 Q Asked you to send a message to Mr Ford through him?


16 A He di d. not. Q What did Erwin Dingle tell you? Q At the


.17 time he represented himself as coming from the district


26 nd. Spring, the northwest corner. Q Did he stay r.ith


Third and Spring?


A After the 25th of January? Q Before.


and. Spring streets


I know the d.ate whi ch he came,. I have no· ob jection dso


25


19


18 ttorney's office?


20 iving it. Q Go ahead and tell us. A the 14th day of


21 anuary. Q The 14th day of January, the day you COr.lmonced


22 eeping your diary? A Yes sir. Q Whe re did he see you? A


23 e saw me after I left the office of Mr Davis, in which I met


Davis and Mr Darrow. Q Vlliere did he see you? A Corner
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1 length of time? A About an hour, hour and a half. Q Wher


2 did you go? A Saddle Rook Care and had· dinner. Q Did he


3 say anything to you about seeing the district attorney or


4 Mr FOrd? A He did not. Q Did you say anything to him


5 about it? A I did not. Q He said to you that he came from


6 the distriot attorney? A Yes sir. Q What else did he say


7 to you? A He said he thought it was my duty and a duty that
-


8 lowed to the public and a duty that ~ owod to myself and fa -


9 ily to tell' the truth. Q You knew, didn't you, that he was·


10 from Oscar Lawler, and that he is a deputy United states


11 Marshall? A I did not know it nor he didn't so state.


12 Q You didn't know he v;as a deputy United States Marshall?


13 A Oh, yes; yes, sir. I have told you on numerous ocoasions,


14 if you separate your questions loan answer them intelligentl


15 Q You knew, then, he was a deputy United States Marshall?


16 A Yes sir. Q Did he indicate to you where he had seen Mr


17 Ford or Mr Frederioks, when he said he oame from the distriot


18 attorney's offioe? A I think he did, yes sir. Q Where?


19 A In the offioe of the United States Attorney in the Federal


20 Building in this oity. Q That is where he had seen Mr


21 Frederioks and Mr Ford, was it? A I don't know; that is


22 wha~ he said. Q That is what he said? A Yes sir.


23 Q Well, the offi oers of the United States Distriot Attorney,


24 did he say that he had seen Mr Lawler there, the proseoutor i


25 the general dynamiting oases? A He did not. Q


26 him? A I did not. Q Was that before or after
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1 and Darrow? A That I had the conversation with Mr Dingle?


2 Q Yes. .A. After. Q By. appointment? A No sir, by acci-


3 dent. Q You mean accident on your part, don't you? A Yes


4 sir. Q You don't know whether it was a(3cident on his part?


the United states District Attorney or Mr Ford, did you?


A I didn't say anything, about the United states District


Attorney, and I told him I would not see Mr Ford, if Mr Ford


wanted to see me, the proper way for him to do was to come


and see me in person and not send anybody.


18


19


20


21


22


23
do that? A He did. Q 17here?


Q Did Mr Ford


A He came to my house the


24
same night. Q The same night, after you had seen Mr Dingle,


who said he came from the office of the United states
25


Attorney? A He didn't say that. Q \7ell, he
26
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1 from there where he bad seen Mr Ford? A Mr Ford, yes sir.


2 Q Did he tell you how Ford and the United States District
:J.:


3 A torney hapIE ned to be in consultation there? A He didn't.-
4 say they were in consultat·on, and never mentioned the Unite


5 States Attorney to me at that time or any other time. Q Dll


6 he just mention his office? A He just mentioned the fact he


7 had met Mr Ford at the office of the United States Attorney


8 and Mr Ford and had requested him to see me. He didn't say


9 he had met him that day there. Q Was that after or before


10 you saw Col. Tom Johnson? A Before, I think. Q. You met


11 Davis and Darrow on the 14th? A Yes sir. Q And you saw


12 Dingle directly after you left the office on the 14th?


13 A Within five minutes after, yes sir. Q Didn't you tell


14 Davis and Darrow about meeting Col. Tom Johnson on the 14th?


15 A No sir, I do not think I did. Q Are you sure of that?


16 A I am quite sure of it, yes sir. Q You mean to say in


17 your conversation with Davis and Darrow on the 14th you


18 didn't tell them about what Col Tom Johnson had said? A I


19 don't think so. I couidn't" possibly have done it. Q Couldn't


20 possibly have done it. So you are absolutely ,sure that that


21 conversation with Dingle, who told you he had come from the


22 District Attorn~y, whom he had met in the United States


23 District Attorney's office occurred after you had been at


24 Darrow's office and you know you saw Col Tom Johnson after


25 you had left Darrow's office -- or Davis' office -- pardon


26 me -- on January 14th? A It mllst have been that way, be
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1 cause I never told any such story as I told to Dingle and


2 Johnson until after that conversation on the 14th. Q Did yo


3 see Dingle again? A That night; yes sir. Q At what time


4 that night? A At about 8 0' clock. Q Where~ A At my


5 residence. Q By appointment? A Ho sir. Q Was anybody


6 with Dingle? A Joseph Ford, Deputy Disgrict Attorney.


7 Q So, after Dingle had seen you, tal ked with you ':Tn the


8 afternoon, the next time you sav; him was in company with Ford.


9 out at your house? A The same night, yes sir. Q Did you


10 tell Dingle to bring Ford. out there? A I did not. Q Did


11 Dingle remain during your talk wtth Ford? A lrot in the


12 room where we were talking, no sir. Q He remained in the


13 residence? A He did; yes sir. Q And left vdth Ford?


14 A He did. Q You had known fo r a long time, hadn't you, too·


15 Erwin Dingle was Deputy United States Marshall? A I knev; he


16 tpok my place when I resigned, yes sir. "


17 And then again at page 1119, or at the bottom of 1118,


18 the last line: "Q
I .


You didn t know !hat Mr Lawler, so far


19 as this matter was concerned, was making his office in the


20 same office·that ~ Dingle came from? A No, lio, I did not.


21 I had no way of knowing it. I have not been in the Federal


22 Building three times since I left there that I remember of.


23 Q On the 14th day that you say Dingle and you saw Ford was


24 the day you commenced kee~ing the socalled diary 9 A Yes


25 sir. n


26


And. then a conversation with Darrow and Davis again.
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1 That is all, I think, to that point at any rate, and on that


2 subject. It shows that Mr Rogers, yesterday, examined, but


3 it woul d not make any difference whether it was yeste~day -


4 it waS on June 6th -- or whether it waS the beginning it was


5 on cross-examination, that is the point. Counsel is correct


6 in saying he did not examine him until yes.terday. On yes-


7 terday he did examine him on cross-examination, therefore,


8 it cannot::be recross-examination.


9 MR l~PEL: Yes, your Honor; but your Honor will see, your


10 Honor has read, I suppose, what Mr Franklin testified on


11 ! cross-examination as to conversations between him and


12 Dingle. Now, they brought out something different than


13 what we testified at that time, and I have a right to


14 cross-examine him on the new matter he testifies to.


15 Ivm FORD: Just indicate the difference.


16 MR APPEL: Well now,


17 MR FO~D: We deny it


18 liIR APPEL: He says in substance, the jury and everybody


19


20


21


22


23


24


25


26


heard it, and you just read it, he said in substance Mr


Dingle said it was his duty he owed himself and the public


to come out and tell the truth, or words to that effect.


And that is yesterday morning or yesterday afternoon,


I don't know, he stated this --


ME FORD: On redirect?


MR APPEL: Yes, on redirect, whicch is something different.


1m FORD: What page, please?







6 11m FORD:


7 I,m APPEJJ:


8 Honor.
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1 MR APPEL: 1161, that is the reason I marked here, because


2 I saw the differonce :'~Well, I cannot state only the


3 substance of the conversation, and that was .that he was


4 sorry that I was in this trouble, and said 'For God sake


5 get busy' and get myself out the best I could. It


I do not see that that is any change.


I know, but I have a right to ask him, your


9 THE COURT: All right. Objection overruled.


10 (Last question read)


11 I,m FO:?D: Wf you will bear with me just a moment, counsel


12 didn't read the whole of page 1161, and your Honor has been


13 deceived.


14 1m .~PEL: I have heard it several times; that is not true,


MR APPEL: I know, but I will see


1m FORD: I propose to read it to the Court.


MR APPEL: I propose to read it all.


MR FORD: I ask!" .for the privi lege of stating my ob jo ction


your Honor


read it all.
15


16


17


18


19


20


21


!1R FORD:


I didn't mean any disrespect to counsel; I


I am making the objection, now.


to the Court.22 I


23
THE COURT: Yes, I think Mr Ford has the right.


I wish to state that I didn't mean to insinuate') MR FORD:
•..4 I


that counsel deliberately deceived the Court, but he didn't
25


26
see the vhole of it.
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1 THE COURT: I was about to say that counsel should be more


2 careful in the language they use in charging each other


I don't ask your Honor to take me. to task; I am


to get him fined or get him admonished.


Sm 3 Mll..~f.PPEL :


. 4 not trying


51


6


7


8


9


10


11


12


13\
14


15


16


17


18


19


20


21


22


23


24


25


26


I
I


i
i
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Now, if your


That was that he was sorry


All right, question withdrawn •.


1 Wi thdraw the question, your Honor, and 1 wi 11


THE COUR T.


behind me 1 could possibly find the man."


as k him another one with your Honor's permission.


MR. FORD. He answered, "Well, 1 cant t state only the sub-


MR • APPEL


he was in this trouble and he said, "For God's sake to


get busy and get myself out of it the best 1 could, and 1


told him there was a cer tain man 1 wan ted to find ani if 1


could find him 1 could probably clear the matter up, words


to that effect. Q--Any othEr conversation at that time?


A--l think 1 told him that if 1 had the police department


or the sheriff's office or the district attorney's office


SUbject of recross-examinat ion.


Honor will read that question youwill see it is almost


identical With the last answer given by the Witness ani


there is no conflict and certainly if there was a conflict


it would be to the advantage of the defendant, it would .ntt


be new matter brought out on redirect but a different state


ment of the same matter" consequently it would be nat:ter--


stance of the conversation."


MR. Appel. Q Now, you testified here when questioned by th


district attorney that M~ Dingle said to you, "1 am sorry


you are in trouble," and that he further said, "For God's


sake get busy and get yourself out of it the best you can,"


did you not?


26 MR. FORD. We obj ect upon -the ground it is no t recross-


I
I


158 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25
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The record is the best evidence of what he


2 s aid. It isn't new sUbject matter brought out on redirect


3 examination, but merely an examination on the part of the


4 prosecution on.,: redirect examination of some matters tha t


5 were brought out on cross-examination by the defendant 1 s


6 counsel •.


7 THE COUR T· It is pr eliminary, 1 take it. Objection over


8 ruled.


9 A The question whether 1 so testified or whether that is


1() a f ac t or no t •


11 MR. APPEL. Q Whether you so test ified her e when examined.


12 A If it is in the record 1 so testified.


13 Q Well, Why didn't you say that when you were examined by


14 Mr. Rogers?


15 MR. FORD. We object to that question as not being a pro-


16 per quest ion under any c ircl.trns tances whatever; incompeten t


17


18


19


20


21


22


irrelevant and immaterial, and calling for a conclusion of


the witness. The witness is answering the questions when-
. ing


ever-- he iSBnswer/ whenever the questions are propounded
, did' thing


to him and the reason why he did orAnot do a certainl is


irrelevant and immaterial, certainly not SUbject of recross-


examina tion. .


23 THE COURT. Objection overruled.


24 A Impossible for me to tell you why 1 didn't. If 1 didn't


25 1 didn't.


26 Q Now, you told him that there was a certain man that
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1 you wanted to find and ifyou could find him that you


2 could probably clear the rna tter up, or words to that


3 effect, is that right?


4 MR. FORD· Object to that upon the ground the matter has


5 been fully gone into on cross~examination by coUnsel


.6 beginning at page 1110 and continuing through to 1117 of the


7 transcript, am 1 will read it to the court again if you


8 desire me to.


9 THE COUR T. It is not necessary.


101m. APPEL. 1t is preliminary.


11 . THE COURT. Objection overruled 0


12 A Read the question. (Last question read by the reporter.)


13 A Words to that effect, perhaps, yes,sir.


14 Q Perhaps? 'Have you any doubt about it? A No doubt in


15 my mind about it, Mr. Appel.


16 Q It isntt perhaps. Now, you say that was not true. A Th


17 1 stated was not true, what 1 stated to him.


18 Q What youtold him? A No, it was not.


19 Q You were willing to lie to him? A 1 lied to him, yes,


20 s ir •


21 Q You were willing to do it? A yes, sir, at the sugges


22 tion of Mr. Darrow.


23 Q S~ Mr. Darrow told you to tell Dingle that ? A No, he


24 ditd not.


25 Q Now, then, that night you met ::.r. lPtord and ~.1h Dingle


26. and you told Ford the same thing? A Yes, sir, 1 told


I
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1 something along the same line.


2 Q Well, did you tell him the same thing or not? A 1 don't


3 know, in substance.


4 Q Now, you stated that you spoke to Ford and you gave a


5 part of the conversation, didn't you, in your redirect


6 examination? A Read the record and You will know whether


7 1 did or not.


8 Q Did yoy give all of the conversation that you had With


9 Mr. Ford her e when you wer e examined by Mr. For d?


10 MR. FORD. If the court please, 1 don 1 t think that is a


11 fair question to put to the witness. We, ourselves don 1 t


12 know and the court don't know, and if counsel will look at


13 the record and call the attention of the Witness to the


14 record and then ask him if that was all that occurred on


15 that occasion, that would be the proper way, but to ask the


16 Witness if he has told all concerning any particular matter


17 on direct .examination or redirect examination, is asking


18 for something that even we, who are studying the record,


19 cannot be sure about, and frequently quarrel here and find


20 we are mistaken, one side or the other. Certainly not a


21 fair question to put to the Witness and we object to it


22 upon the ground that it is incompetent, irrelevant and imma


23 t er ial.


24 MR. ROGERS. May 1 inquire, if your Honor please, What we


25 would do in the old days when we didn't have a record, and


26 we had to ask just such questions as that. Been asked
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c an answer it.


thousand times incourts where we had no record. Not con-


-, back in answering


Did you keep it from the jury. The Witness has an-tion.


MR • APPEL. Q Did you -when Mr. Ford asked you concerning th


conversation that you and he had in your home outside of the


A Read the question. (Last question read by the reporter)


A Now, what is your Honor's question?·


fined to the record. You cm ask a man if he attempted


\~ tell or intended to say--


MR • FORD· 1 think the witness has answered all questions


put to him under the direction of the court.


THE COURt. Can you answer the question, Mr. Franklin?


4 What is the question, pI ease?


THE COURT. Answer my question first, whether or not you


THE COURT. Can you answer that question"/ A Most certainly


THE COUR T. All r igh t. Obj ection overruled.


A 1 don't think 1 did.


presence of Mr. Dingle, did you keep


that ques tion anything that you knew was a part of that con


versation from the jury?


MR. Ford· Now, we object to th8.t as not being a proper quee


s wer ed tha t he don 1 t think he gave aJ 1 of it J and the


question has been answered in the proper form already and he


is putting the same question in an improper form and the


d h d 'dn't g;ve ;t all. Now, let himWitness has answere e 1 ••


answer what he didn't give and let him give it.


1


2


3


4


5


6


7


8


9
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24
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1 THE COURT. Objection sustained.


2 MR. APPEL' Exception. Q You talked with him for about


3 three quarters of an hour, Mro Franklin? A About that time.


4 Q Did you give all the conversation that you had with Mr.


5 Ford during those three..quarters of an hour, what he said to


6 you and what you said to him? A Simply impossible. 1 can


7 give you the substance Was that Mr. Ford-_well, 1 canft give


8 you the conversation. What 1 was going to say would no t be


9 proper. 1 cannot give you that conversation other than it


10 was along the same lines as indicated in my answer to Mr. For


11 . on direct examination.


12 Q Well, we .want you to state now what was saidi what Ford


13 said to you fir.st, now, for instance, and then we will ask


14 you what you said. A Mr. Ford s aid he came out to talk


15 to me,about my case and anything 1 said to him would be


16 used agains t me.


17· Q What else did he say? A And 1 told him that 1 didn 1 t hav


18 anything to say to him about my case.


19 Q Then what did he say to you? A Now, if you want me to


20 give the conversation, let me give it Without you asking


21 ques tions •


22 Q Go ahead. A- 1 told Mr. Ford in substance that if it were


23 possible for me to locate a certain man that had come to my


24 office that 1 would then be in a position to talk to


25 him but until 1 did 1 wouldn't have anything to say to him


26 a tall.







1


2


3


4


5


6


7


8


Q 1l'hen what did he say? A 1 don, t remember.


Q And that is all the conversation that occurred in three


quarters of an hour? A No, sir, ,1 don,t remember the rest


of it.


9 Q How much-- A Now, wait a moment until 1 get through.


10 Q All right. A Yes, sir, 1 will tell you the whole con


n I versation was a reiteration.


question and you made him the same answer?


same questions afterwards were made six times more, were the'


Q yes. A Of Mr. Ford again attempting to get me to .state


something 1 would not:state.


Q 1 know, bu t then 1et me see, it didn t t take but about :giv


minutes to state that conversation you have related now,


did it? A Just about five minutes ..


Q Then the same conversation ora reiteration of those


A 1 beg your pardon?


He repeated the same


A 1 couldn't sa


MR • ford. 1 ob jec t to that--


A 1 think abo~t eight times more.


MR. APPEL. Q About eight times.


A In the next forty minutes.


Q Six times more, about that?


23


24


22


12


13


14


15


16


17


18


19


20


21


25 that, 1 said in substance.


26 Q In subs tance1 A yes, B ir •


I


You can rest
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1 didn,t get any statement.


2 Q Now, you say it was three quarters of an hour, wasntt it


3 he tal ked to you for an hour and a hal f? A" 1 don 1 t know.


4 Q Didn't you so testify upon your redirect:examination?


5 MR. FORD. If the court pIe ase, we object upon the ground it


6 is not recross-examination. If the witness answered one


7 thing on cross-examination and gives a different answer


8 as to the same matter on redirect examination, that doesntt


9 make it matter for recross-examination, but_is an inconsis-


10 ~ncy of which the defendant has a perfect right to avail


11 himself upon argument to the jury.


12 MR. APPEL. Q Didn't you testify as follows on your redirec


13 examination--


14 THE a:HJRT. The question has been Withdrawn and counsel has


15 substituted another one.


16


17


18


19


20


21


22


23


24


25


26
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17
S 1 MR APPEL: Yes sir. Commencing with line 10 at page 1167:


2 tfA Mr Ford told me that he wished to speak to me in regard


3 to my case. He told me tha~ anything that I said would be


4 used against me, and upon that statement I told him that I


5 had nothing to say, only that there was a certain man that


6 if I were able to locate him that I perhaps would be in a


7 position to talk, and if I had authority behind me that


8 were necessary that it might be possible that in time I


91 would locate the man, and lilr Ford asked me in substance,


10 I at least, if I expected him to believe a story of that
I


11 kind, and I think I told him I waS not telling it to him


12 with the expectation of being believed or disbelieved. I


13 was telling him something that was a fact. That was the


14 substance of the convers~tion. TIe was there about an hour


and a half, then I don't remember What was said, but that


an hour, but when he first came in he talked with my wife


atill the family, and after he got through talking privately


in the room he stayed there a short time.


both correct as near as I recollect.


was the substance."


My anSViers are


Didn't you so testify?


and Mr Ford was at my house longer that


The conversation we had was about three-qaarters of


I think I did,


time.


A


15


16


17


18


19


20


21


22


23
Q That is the first time you said anything in all thiS


24
examination that Nr Ford talked to the wife and family.


immaterial, and absolutely nobearins on the case; certa
25


26
,
I


MR :B'ORD: We object to that as incompetent, irrelevant and







1 not recross examination.


were it would not be permitted.26 1 he
I
I


/
I


2 MR APPEL: Where were you when he was talking to the wife


3 and family?


4 1m FREDERICKS: We object to it further, it is immaterial
it


5 I and trivial. Now, liS a difference between three-quarters


I of a
6


1


of an hour and an hour and a half, all %kg conversation


7 that occurred months ago, and we object to it upon the groun


8 that the difference is trivial.


9 MR FORD: There is no inconsistency in any place. He said,


10 I was there three-quarters of'an hour talking privately,


11 and that I was there an hour and a half altogether. Purely


12 no inconsistency whatever; it is a matter that counsel


13 could have gone into fully on cross-examination to find out.


14 if I talked with somebody else there on that"occasion, as


15 long as it was not matters connected with this case, I don't


16 see it has any bearing on the case. We are certainly


17 trying to confine our questions to things we consider mater


18 ia1, and if there is anything else counsel wanted to go into


19 they could have gone into it when they had opportunity on


20 Icross-examination. I don't believe they have a right and


21 this is the first time I've ever seen counsel go into


22 matters that were thoroughly examined on cross-examination


23 and try to do the same thing on recross-examination. I


24 object to it as not recross-examination.


25 TEE COURT: I don't understand counsel is do ing that; if







13 I don't think that I did.


15 he say to you to see some other attorney than Mr Davis?


Objection overruled.


The record will show ju~t what I testified to at that


Now, in the conversation tnah Mr Ford had with you, did


I don1t remember whether I testified to it or not.


To which conversation do you allude?


Either at your home or the first thing you saw Mr Ford


Oh, I thought you had finished.


Did he say to you that to see some other attorney other


He said something to that effect.


A


Q


examination.


than Mr Davis, that it would probably be an advantage for yo


to follow the advise of some other friend?


A


Q


THE COUnT:


8 A
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1 MR APPEL: The defendant here excepts to the argument of


2 counsel, the both of them, in telling the jury here and


3 arguing the evidence, thSt a matter is true. I have asked


4 a question and I insist upon it.


5 THE COURT: Read the question.


6 (Last question read by the reporter)


7 THE COURT: Objection overruled. Answer the question.


26 A


24


25


23 ~mR FORD: Objected to upon the ground it is not necross-


9 time.


10 MR APPEL: I insist upon an answer. It is very simply,


11 your Honor, we can get along very quickly, he can --


19


20


21


22


14 Q


18 let me finish my question.


16


17


12 A
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said that he said that in substance now.


serve to impeach any answer that the witness makes now. He


Q Didn't you so testify on your direct examination?


A If I did I said so in substance.


Q I will read it, page 1169, commencing with line 26,


at page 1168: "Mr Ford: Whatwas said on that sUbject?
me


A Mr Ford advise~to see some attorney other thanMr navis


I don't think Mr Darrow's name was mentioned, not to my rec-


A I don't know.MR APPEL: Did he say that very thing?


THE COURT: Objection sustained.


ollection at this time, and it would probably be an advantag


for me to follow the advice of some attorney friend." Just


now didn't you make that answer on your redirect examination


in anSwer to the question I have read to you, propounded to


you by Mr Ford?


MR FREnERICKS: We object upon the ground that it doesn't


1


2


3


4


5


6


7


8


9


10


11


18 12
8m


13


14


15


16


17 MR APPEL: Exception. Now, following this conversation


18 with Mr Ford, you saw Mr Adams, as I understood?


19 MR FOTID: Objected to upon the ground that it was gone into


20 on cross-examination on page 1110 of the transcript.


21 MR APPEL: It is preliminary.


22 THE COURT: The statement of counsel that it is preliminary,


25 MR APPEL: The conversation with Mr Ford was January 14th,


23 the objection will be overruled.


26 in the evening. A That was the conversation you are


State the date of the conversation you allude to?A24
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2 Q Wi th Mr Ford. Following that, you saw Mr Adams?


3 A Yes sir, after that time.


4 Q You engaged him as your attorney? A I did not.


5 Q But he acted simply as your friend? A Yes sir.


6 Q Now then, Mr Adams -- Md you ever engage him as your


7 attorney? A I did.


8 Q When did you engage him as your attorney? A Later.


9 Q What time was that? A I don't remember,


10 Q Before Or after you plead guilty? A Before I plead


11 guilty.


12 Q Now, whatever negotiations were carried between you


13 and Mr Ford were attended to by Mr Adams as your attorney


14 and part of the time as your friend? A Never was any


15 negotiations that I know of carried on wi th my consent


16 between Mr Ford and Mr Adams.·


17 Q Not with your consent? A No, I don't think it was


18 ever carried on.


19 Q Didn't you testify here awhile ago that the person who


20 waS intermediary between you and Mr Ford was Mr Adams?


25 1m FO~D: We object to the question upon the ground it is


trivial and immaterial.


come back and look at you, there was no negotiations


you and Mr Ford and Mr Adams, was there?


I did, yes sir; that is not "negotiations".


Then it was simply going to look at Mr Ford and then


A


Q


26


21


22


23


24
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A I met Mr Ford on Wednesday night,I said Mr Ford.Q


yes sir.


Q Thatis the Wednesday following the 14th day of January,


wasn't it? A Yes sir.


Q l~ow, What did Mr Ford say to yOll when };Ie came to your


house'on Wednesday njght?


~rR FO?D: Objected to as having been gone into fully on


cross-examinat.ion, at least the sUbject matter vI'aS opened


by counsel on cross-ecamination, and they went into it to


a lmmited extent. Now, if they had ~pportunity then to


go into it fully, it is not new subject matter


and is therefore not recrosn-examination.


THE COURT: Objection sustained.


MR APPEL: Exception. Well, tn what respect did he, act


as intermediary between you and Mr Ford? A I requested


him to go and see Mr Ford and make arrangements for a meetin


between us.


Q And you had And he did make arrangements?


A I met Nr Ford.


Q Did he make arrangements? A He is the best witness


as to that. I didn't hear what he said to him.


Q Did he report to you what Mr Ford said? A Yes sir.


Q pThen follor.ing that report you met Mr Ford again on


Wednesday night after your first meeting with Mr Ford?


A I think you are correct. ,No, I didn't lID et Mr Adams


on Wednesday; he ~ns not at home.


1
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1 TEE COURT: Overruled.
7322


2 A Read the ques~ion.


3 (Last question read by the reporter)


4 A He didn't come to my house.


5 ~m APPEL: He didn't come to your house?


6 blocks west of there.


A About two


7 Q Well, he saw you anyhow? A That night, Wednesday


8 night, yes sir.


9 Q He didn't cooo to your housd at all? A Well, he came


10 up there and met me two blocks down west of the house.


11 Q Now, -didn't you testifY as follows in your redirect


12


13


examination by Mr Ford: "Q When next did you see Mr Ford
this


in reference to jhe SUbject, or any other subject?


14 A Wednesday night. Q At what place? A Mr Ford came'


15 to my house in a machine and we went from there to the


16 residence of Mr Adams." A That is correct.


17 MR 1~RD: Objected to upon the ground it is not in any Wise


18 impeaching or tending to impeach the witness.


19 A I met him two blocks west.


20 THE COURT: The witness has answered tlD question.


21 I~ FORD: Very well.


22 laR APPBL: I will now as politely and mildly as possible


23 make an exception to the constant argument of the District


24 Attorney of the evidence in this case before the jury, and


25 now very mildly say that in the opinion of the attorneys for


26 the defense, that it is '; outrageous conduct and we tak
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J 25


26
Adams went to his own house.
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1 MR APPEL: No, I asked you three were thre, I waS very


2 t'chnical about that.


3 THE COURT: Mr Franklin? A Yes, your Honor.


4 THE COURT: The Court realizes this is somewhat trying upon


5 you to be on the stand for the length of time, and makes


6 allowance for that; but you have to be a little patient in


7 matters of this kind. If you do not recollect the evidence


8 in the same way as counsel states it, it is proper for you


9 to say so. A Your Honor, that is what I tried to state.


10 I didn't intend any offense to the counsel or to the Court.


11 THE COURT: Your statement was couched in language that on


12 might take offense at. We must avoid that on all om'casions


13 in Court. Now, will you answer the question? A Read the


14 question.


15 (Question read) A I will state Mr Adams and Mr Ford and


16 myself never went to Mr Adams' house. MrFord and I went


17 there to Mr Adams' house and while there I had some conver-


18 sation.


19 Q


20 A


21 Q


22 Q


By Mr Appel: You three had a conversation, did you?


Yes sir.


Mr tord was present at that conversation? A Yes sir.
-Vfuat did Mr Ford sa~ to you? A Vfuen, at that con-


examination.


MR FRE1)ERICKS:


We never asked him what Ford said on direct e


That is objected to as not recross-


Q Yes.versation?


1m APPEL:


23


24


25


26
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1 ination. Your Honor allowen it in spite of our objection.


2 1m FORD: They had an opportunity t they went into that sub jec


3 matter and the mere fact they neglected to do it would not be:


4 any excuse any more than we could claim on redirect examina- .


5 tion we had a righ t to ask a question merely because we


6 omitted to ask it on direct examination.
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r edir ect.


shor ter •


to recross-examine.


They had


Read the question, please. (Quest ion read.)


F d lr.r. Adams and myself being present, ~!.r. Ford-
;.ir. or ,


A


A


MIl. FREDERICKS. We wi thdraw the objection, if it is going


to take a long time to hun t for it, your Honor, it will be


THE COURT. Objection is withdrawn.


THECOURT. 1 am just reading the record.


MR. APPEL. And it beirg entirely new matter, we have a righ


MR. APPEL. Your Honor, we never asked, if ~ remember right,


about any conversations be tween the Witness and Mr. Ford at


an opportunity and that is the time to do it jon recross


exaffiination they are oply entitled to go into new matter,


not to examine into something that they forgot to go into


en cross-examination. It is only hew matter brought out on


desired, that is their faul t, ·not the court's.


Your Honor will recall several questions which 1 pro-
re


pounded on/direct examination, objections were sustained


by the court merely because we should. have done it ondirect


examination. Counsel opened upthe matter on recross


examination and if they didn't go into it as fully as they


any time at Mr. Adalr.a f s home. Mr. Ford brought that sUbj ec t
ed .


out himself onredirect and we Object/to it as not:: being


redirect and your Honor overruled our objection and the Wit


ness was allowed to get the answer in.
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1 do youwan t what Mr. Ford said? Mr Ford said anything 1 said


2 would us ed agains t me or might be us ed agains t me;;, and


3 after carrying ona moments or two conversation Mr. Ford


4 requested 1 leave the room for a few minutes- 1 did and


5 stayed away for a cons iderable time and was then called back


6 in and Mr .. Ford asked me if 1 wished to make a statement.


7 1 told him some of the facts in relation to the bribery.


8 Q You had that conversation, did you, tha.t is about the


9 substance of it? A That is about the substance, as 1 told


10 you befor e •


11 Q Yes, ,;yes, sir. Mr. Adams was there then; was he, when


12 that occurred? A Yes, sir.


13 Q Ncwf didn't you testify on your direct examination as·


14 folloWB:--


15 MR. FORD. On direct~-:examination?


16 MR. APPEL. yeB, redirect, page 1161: ltQ__RY MR. FORD.


17 When next did you see Mr. Ford in reference to this sub-


18 ject or any other subject? A--Wednesday night. Q--At what


19 place? A--Mr. Ford came to my house in a machine and we


20 went from there to the residence of Mr. Adams. Q--Did you


21 meet Mr. Adams that night? A--We did not.


that, and also the next page.26


22 Q--Did you have any conversation wi th r.~r. Ford at that


23 time inreference to that subject matter "1 A--l did not.'It


24 ;.;. -Did you so testify here on your redirect examination?"


25 MR. FORD. We ask that the wi tness be permitted to see
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1 MR • APPEL. Yes.


2 A 1 understand what folmows that, very well.


3


4


5


6


THE COURT. You can have my tr.anscript, if you want it.
where


A 1 don't need it. My conversation beforell. 1 stated 1


had a conversation with Mr. Adalll3 and Mr. Ford at his house


on Wednesday night is a mistake, 1 didn't see Mr. Adans


7 that night. 1 saw him the next night. Mr. Adams was not at


8 home and 1 didn t t have any conversation with Hr. Ford on


9 Wednesday night, January 17th in regard to my case, at all.


10 Q Then, as 1 understand, ;5r. Ford jus t came over to your


11 house, or passed there, as you have indicated, you got into


12 the machine with hi ill am you rode over to Mr. Adams t s hous e,


13 didn 1 t find him ther e and the n he brought you bac k to


14 your hollS e or someWhere els e, 1 suppose? A Brought me back


15 to a lodge meeting of mine 1 wished to go, he dropped me off


16 at the corner of Burl ing ton dnd Washington.


17 Q Where. was your home at that time? A 812 West 17th


18 s tr eet.


19 Q Where did Mr. Adams live? A A considerable distance


20 Qut on Pica, 1 think, be tween 10th and lith.


21 Q In going wi th Mr Ford over to Mr. Adams's place, and in


22 corr.ing {rom Mr. Adams's place, Mr~ Ford never talked to you


23 on the subj ec t of this case? A He did not j no,' air. He


24 knew. it wouldn 1 t do hi m any good.


25 Q. Not a wor dr A He k r.ew it wouldn't do him any good;


26 not a word.
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Q 1 say, not a word? A Not a word that 1 remember of


now.


Q How did you· and Mr. Adams and Mr. Ford meet the following


night after Wednesday at Mr. Adams t s home, wasi t by agr ee


ment? A No, Mr. Adame was not at home.


Q No, the Thursday night? A Thursday night 1 went to


Mr. Adams, 1 think during Thursday and asked him if he would


be at home and he informed me yes, he was sorry he couldn't


be there the night before but he couldnft get home from


San Bernardino.
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ZIp 1 Q Did you make an appointment then for Thursday night?


2 A With Mr.·· Adams ?


3 Q yes. A 1 think so •


4 Q Now, when was it you rrade the appointment? A 1 think


5 during Thursday.


Dur ing the day of Thursday?6 Q. Dur irg the day, sir?


7 A Yes, 1 think so.


8 Q. For that night? A 1 think so; yes, sir.


9 Q. And you notified Mr. Ford? A 1 o.on't remember that.


./
A Mr. Ford asked Ir:e at the19 Q What did Mr. Ford say then?


10 1 wouldn't be surprised that 1 did; 1 don 1 t rerrember,


11 though.


12 Q You don,t remember that? A No.


13 Q Then you and Ford and Adams were together Thursday


14 night at the home, you have already stated here what happend


15 there, that you withdrew from the room, Mr. Ford and Mr. Adams


16 remained alone and then you were called in and what did ;'I1r.


17 Adams say to you then about your saying any thing '7 A He


18 didn't say anything at all.


20 time if 1 wished to make any statement and 1 then related


21 part of the facts, 1 don.... t remember just what part 1 related,
22 not very much·.


23 Q At first yourefused to relate anything? A When do you


24 mean 1 refused?


25 Q That night, Thursday night '7 A NO,sir, 1 never refused.


26 Q. You never refused. Well, you refused Wednesday
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1 didn,t refuse Wednesday ~ight because 1 was not asked.


2 Q You refused the nigh of the 14th? A Yes, sir.


3 Q Well, now', what bappened between the nigh'tcf the 14th


4 and Thursday nigh t tha t made you change your mini? A 1 am


5 glad you asked that question, 1 h~ve been anxious to answer


6 it.


7 Q Yes. A On Sunday Mr. Davis, in the presence of Mr. Darrow,


8 said that he would see or think over what sentence 1 would


9 get in case 1 plead guilty on Tuesday, 1 think the day that


10 It is the day, at least, when the demurrers were heard in


11 my case inthe Superior Court inthe next room. 1 was at the


12 office of Mr. Adams when 1 was called from my office telling


13 me that Mr. navis wished to see me at this department of the


14 Superior Court--no, that was during the Connors. trial, you


15 were there. 1 came from Mr. Adana ' s office to see Mr. Davia.


16 Mr. Davis me t me at the door and told me he thought by plead


17 ing gUilty he could get me off for two years and asked me


18 if 1 would stand for it and 1 told him that 1 would, yes, si ·


19 That is absolutely right. 1 immediately went home and told


20 my wife that the time b ad now come when it was ne cessary


21 that 1 make up nJy mind eXElctly what 1 was going to do and


22 that 1 thought .the proper thing for me to do in all the


23


24


premises was to bear the burden myself and protect that man


sitting aside of you, and that my family would be taken


25 care of. 'Pardon me, Mr. narrow, 1 didn't mean that offensive


26 ly. ].~r8. Fr ankl in then told me that sbe admired
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1 had taken :..not wishing to implicate Mr. Darrow and that


the children would corr~ out of school, she would take them


out and she 'would work her fingers off taking in washing


if necessary, but if 1 brought one dollar of dishonest


money into that house she would leave me in a minute. And


1 then made up my mind to see Mr. Adams and have him make


arrangements to see Mr. Ford and state what 1 knew. and tell


the truth. 1 went and saw Mr. Adams the following day.


Q You had seen Mr. Adams on the day that the demurrers


came up for hearing before you saw Davis? A 1 dontt


remember--l told you afterwards 1 thought it was the Connors


case, and 1 think so yet.


Q Didn't you just state, Mr. Franklin, you were called up


from Mr. Adams's office? A Yes, sir, 1 was at Mr. Adams ts


office at that time.


Q And when you came here Ur. navis told you something?


A Yes, sir, 1 saw Mr. Adams Monday and Tuesday both.


Q And then after Mr. Dav is told you what to say you made


up your mini to go and see Mr- Adarrs? A yea, sir, 1 went


to talk to Mr. AdaIr's as a friend.


Q. After you saw your wife? A 1 saw him on Mondcw and 1


saw him on Tuesday, Tuesday, yes, after 1 saw my wife,


yes, sir.


Q You saw him after you saw your wife? A t.ir. Adams?


Q Yes, sir. A Yes, sir, 1 did.


Q And before? A yes, sir, and before.







14 a friend.


24 to Mr.. Adams.


25 Q And that arrangement resulted in the wi thdrawal of your


What arrangement are


A ves sir.. ,Yes.


You didn 1 t like that arrangement and then youaaw Mr.


Q


Q


pI ea and r eBuI ted in a fine"l A
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1 Q About this case? A ~es, ,sir, about my case, not hie


2 case.


3 Q And in view of the fact that yourwife didn't like the


4 arrangement that was proposed to you by Mr. Davis and which


5 you communicated to her you went and made up your mind to


6 go and see Mr. Adams? A Mrs. Franklin and 1 talked it


7 over with the family and agreed that the proper thing to do


8 was to leave the whole question to some man we knew to be an


9 absolutely honest one and our friend, and that is what 1 did
ed


10 Q Now, didn 1 t youconsul t Mr. AdaII13 before youconsult/your


11 wife about what Davis had told you? A 1 tal ked to Mr.


12 Adams and Mr. Adams s aid not a word to me inregard to wha t


13 1 should do. 1 went to talk to him as 1 would tal k to


15


16


17 Adams and the r esul t of it w t:;.s you VI er e fined? A 1 said


18 Mrs. Franklin didn't like that arrangement, 1 did like it •


19 Q You liked it but Mrs .. Franklin didn't like it? A No,


20 sir, she didn't.


21 Q You made up your mind then to see what other arrangements


22 could be made? A 1 made up rr.y mind at that time, Mrs.


23 Franklin and myself, we had better see what 'i£e should do


26
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talking about?


Q Whatever Mr. Adams arranged for you?


Adams and told him the truth.


Q 1 understand that. YOllsaid you made up your. mind to leav


all of that matter, the arrangement to Mr. Adam:l, isn't that


righ-g1 A 1 never said any arrangemen t about i~r. Adams or


Mr. Adams was to make aJn.y arrangen1ent.


Q You said you left it to Mr, Adams and whatever he should


do in the matter was satisfactory to you? A No, sir, 1


didn,t say that, and 1 didnTt testify to that.


Q What did you I eave to Mr. Adams? A Wha t 1 shou.ld do, a


and what my ~uty to the publiC and to the people of the Stat


of Cali]fornia was, and to ITrf family, also.


Q AnyhoV'l, whatever occurred after that, it resulted in the


fact that you made a statement to M~. Ford, is that right?


A Yes, sir.


Q And it zesul ted in the fact that you were fined in court


whatever sum has been indicated here before, is that right?


MR • FREDERICKS. We object to that as calling for a conclu


sion of the witness. We have no objection to his stating


the fact, but that it resulted in that is a conclusion of


the witness which he has not been int errogated about, it is


a mat ter for ar gumen t to the jur y •


THE com T. Objection overruled.


MR, APPEL' Read the ques tion •


(Question read. )
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1 A 1 was fined $4,000 inthe Superior Court of thiD county


2 at a later date than that.


3 Q Exactly, but, whoever attended to your matters for you


4 after J.;; Davis proposed the two years sentence in the peni


5 tentiary and you talked to your wife and you talked to Mr.


6 Adams, after that Mr. Adams attended to whatever matters you
in


7 had to att end to/your,j,case?


8 JAR. FORD. We object to that--


9 A ,:re attended to whatever matters 1 requested that he


10 attend to.


11 Q Yes. Now, did the fact that ~IT. ~avis stated to you


12 that you would get two years inthe penitentiary, etc.,


13 did that induce youto go ani see Mr. Adama.


14 MR. FORD. We obj ect to that, jus t a moment--


15 A No, sir, 1 never was afraid to serve time in the peni-


16 tentiary and 1 am not afraid to now.


17 Q No. Did it· have anything to do with your subsequent


18 c"onduct in this case?


19 1R. FeRD. We object to that as idle, speculative, in


20 every way, not recross-examination, incompetent, irrelevan t


21 and imrra ter ial •


22 THE COURT- Objection overruled.


23 MR. APPEL. 1 object to the word "idle" again as an absolute


24 falsehood. It is not idle on my part, your Honor, it is


. 1 put a quest;on to the Witness in good25 not speculative. ..


26 faith, it ma Y be a bad question, but certainly 1
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THE COURT. There Will be no insults offered to you in'this


court room, Mr. Appel, under any circumstances, but 1


mna t be the sole judge of whether it is an insult or not •


MEt. APfEL' 1 am the sole judge whether 1 feel it an insult.


It is addressed to me and 1 will take it upon myself to


Honor.


tell youthat now.


THE COURT. -The question is before the court. Do you want


theq~esti~,nread, Mr. Franklin?


real with it as it is ~~ddressed to me, your Honor.


THE COUR T • Not in the cour t room.


MEt. APPEL. 1 will deal With it somewhere else, 1 will


an insult.


THE COUR T e Mr. Appel, the objection has been overrule d •


You have stated in the record your assignment of error


on the part of the district attorney, which you have a


l::i.ght to do • Now, let us have the answer to the question.


MR. APPEL. 1 wi 11 not stand any insults in. the cour t room


- or outside of the cour t room, your Honor. 1 consider that


1 dOing it simply as -an id1:e proposi tion •


2 MR e, FORD. My objectiorj to the question was it was idle


3 a nd speculative.


MR • APFEL. 1 deny tha t •and 1 won t stand it.


MR. FREDERICKS. We have a right to make that objection.


MR. ArPEL· Your Honor, it is not proper e There::.is no


langaage as that ought to - be used in an objection, your
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1 A If you please, yes, sir.


2 THE COURT. Read the question. (Question read.)


3 . MR • APPEL. Ttn sol iders cannot cscar e me, your Honor.


4 (Last two questions read.)


5 A You mean the fact that Mr. navis told me 1 should get


6 two years?


7 MR. APPEL. My ques tion is per fectly plain.


8 MR. FORD. 1 submit the witness is entitled-


9 THE COtJRT· Do you ur.derstand the question?


10 A 1 do not.


11 MR. APPEL· Read it to him again.


12 MR. FORD· The witness was trying to ask a question in


13 order to have it explained.


14 THE COmi.T. Just a moment. Read that question.


15 (Last two questio~s read.)


16 A Well, that is a matter entirely of opinion.


17 Q Well, 1 knON, but 1 want to know what your opinion was


18 or your condition of mind? A Well, if youmean by that


19 that the fact that the prospect was 1 serve two years in the


20 peni ten tiary caused me to go to Mr. Adams, 1 will say no,


21 but the fact 1 was notified 1 might get two years led to the


22 conversation With Mrs. Franklin which eventually caused me


23 to go to Mr. Adams.


24 Q That was taken into consi der a tion, the fac t that it wC\s


t On the penitentiary?25 proposed you should serve wo years 1


t or ten years didn
26· A The fact whether 1 was to serve wo
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1 make a particle of differ ence •.


2 Q Didn't make any difference to you? A 1 am ready to


3 . take whatever the court of this county or state may give


4 me and suffer the consequences.


5 Q You are ready to do that? A Yes, sir; 1 was ready to


6 do that, but the question of taking money into the house


7 that had not been honestly earu.edlJi Mrs • Franklin objected


8 to it and 1 would not leave her Without sustenance to earn


9 her living, and acted accordingly.


10 Q For that reason you went to see Mr. Adams? A No, f~


11 that reason Mrs. Franklin and 1 consult6d what was best to


12 do With the family and we decided to see Mr. Adams and


13 so I did.


14 Q Did you know what the sentence would be when you plead


15 guil ty?


16 MR. FORD .. We object to that on the ground it has been fully


17 gone into on cross-examina tion •


18 MR. FREDERl CKS. That was very fUlly covered, your Honor,


19 by Mr. Rogers on croBs-examina tion •


20 THE COURT. 1 think it was. Objection sustained on that


21 gr (~)Und •
.f


22 • APPEL. We. take an exception.


23 You answered, in answer to a question by Mr. Ford that


24 no promises on the part of Mr. Ford or· anyone else were


26 to know whether or not, before you plead gUilty you knew


25 made to you:as a condition to your pleading gUilty? 1 want
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1 advance what the sentence would be upon your pleading


2 guil ty?'


3 MR. FREDERICKS. That is objected to on the same ground,


4 'on the ground it was very fUlly covered on cross-examina


5 tion by tlr. Ro ger s •


6 THE COURT· Couna e1 1s ques tion as now fr amed, unless my


7 attention is called to it, he is entitled to it. Objec


8 tion overruled.


9 MR. roRD. We will call to your Honor's attention the


10 record.


11 THE COURT. Do youwcnt to be heard upon that objectionl


12 MR. FORD. Yes, your Honor, 1 want to read the record.


13 Beginning at page 599, your Honor, the very fir at questions.


14 MR • APPEL. In antic ipation of counse11 s reading the


15 record the defendan t objects to his reading the record.


16 ,MR. FORD. We wont read it, we will ask the court to read


it.


of the wi tness in order to enable him to anS'Ner my ques-


MR. A?PEL. ~n the ground it is anotl:er atterrpt on the part


of the district attorney to place the facts inthe possession


tion,. and the Cour t


.' ,'~ .. 'Overrulerl the obj:'€C tion, and that is one of a


series of acts consistent witb the statement of putting


the witness on-


THE COURT- The district attorney has offered to hand the


document to the court, and ttat is the proper way to pr


17


18
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20
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23


24
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26
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1 ceed.


2 :tAR. roRD. This record, your Honor, is so voluminous, for


3 that reason 1 will not attempt to read it, but beginning


4 on page 608, "Now, let's see, you are, getting something


5 for that testimony? A--l am not."


. 6 THE COURT. Let me see it.


7 MR. FORD. By reading page 608, beginning wi th thos e


8 words, going through all that page.


9 THE COURT. Let me have it, 1 can glance through 'it in a


10 minute or two. .


11 MR. FORD •. ~age after page on that SUbject, your Honor '.


12 TPE COURT. All, r igh t. (Mr. Ford hands transcript to the


13 Court and the Court examines same.)


14 THE COURT' 1 think that t~e matter referred to is original


15 matter. Objection overruled.


16 A Read the question, please.


17 (Question read.)


18 A 1 did not.


19 Q Didn t t you hear Mr. Ford make the reques t in court there


20 as to how much you should be fined and why that fine should


21 be imposed upon you befor e you plead gUilty?


22 MR. FORD. We object to that question on the ground it is


23 not recross-examination, Your Honor will remember onrecrOBB


24 examination Mr. Rogers read large portions of what was said


25 there and directed the wi tness's attention ,to it.


26 THE COUR T. That was gone into and in view of
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las t answer 1 think counsel is enti tIed to it • Objection


overruled.


A What is the question?


(Ques tion read.)


A Whatever Mr. Ford said in court that day 1 heard.


BY MR. APPEL. Q Well, you heard that before you plead


gUilty, didn't you?


!tiR. FORD. We object to that onthe ground it has been fUlly


gone into.


THE COURT· Objection overruled.


A No, sir; 1 don,t think 1 did.


Q Were you in there all the time ll.r. Ford was talking?


MR. FORD. If the court pI eas e, counsel knows from the


record as we all certainly do, he plead gUilty and it


was upon the plea:. ofguil ty, upon the plea of gUil ty I made


my r eques t and my s ta tement and the witness has said here


he didn't hear me say it before and· counsel is trying to


lead the witness to believe somethir.goccurred that didn't


occur. Now, this matter has been gone into fully olj


cross-examination, and ~rhaps on recross-examination and


counsel charges right back to it to see if he can get


him to make sOme variation of something he said before,


or something different of what he did before. That is the


purpose of recross-examination.
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Ala 1 THE COUR T. You and 1 per fectly agree as to the obj ect


2 of recross-examination.


3 MR. FORD. We certainly dis~gree as to the application of


4 it.


5 THECOmr- That is wi thin the meaning of that rule of .


6 new rna tter, 1 think it is.


7 MR. FORD. We object upon the grouni that it is not


8 recroes-examina tion •
.,,(;'


9 THE COURT. Objection overrul ed.. Read the ques tion •


10 I (Que s:iEi:>n read by the r epor t er • )


11 'A 1 think so.


12 MR .. APPEL. Yes, All right. :Now, V'las Mr. Adams there


13 representing youas your counsel at that time? A He was


14 not. You are speaking now of the time of which 1 plead


15 gUil ty or the time 1 received my sentence?


16 Q The time you plead gUil ty. A Geor ge Adams, no, sir.


17 Q Was he ther e ? A No, si r, he was not.


18 Q Well, who was representing youtb.;ere at that time, Mr.


19 Ford? A No, sir, not Mr. Ford.


20 MR .. FREDERICKS. We object upon the ground that the matter-


21 MR. APpEL. Vlere you representing yoU' self?


22 MR. FREDERICKS·. We obj ect upon the ground the matter has


23 been fully covered. Now, 1 have tr ied to ascertain--


The whole si tuation \vas cover ed26 . was not brought out.


24 1 know the court must have Borne idea in n:ind for permitting


25 this to be gone over again,. that there is something that
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1 by Mr. Rogers, and you remember the wi tness argued the law


2 with ~him as to whether he could be punished if he tea tif ied,


3 and whether he was going to be punished ~d the witness's


4 ideas as to whether he thought he was going to be punished


5 on that plea of guilty, were all gone into and were all


6 brought out, and brought out at the expense of a day's


7 time almost, largely by question and answer what he thought


8 and what his ideas were, whether he thought he was going to


9 be punished or not. 1 think the jury fUlly understand the


10 condition of the Witness, what he expected. 1 think it has


11 be en gone into.


12 MR. FORD. 1 call your Honor's attention to Section 2050


13 of the Code of Civil Procedure, nA Witness once examined


14 cannot be reexamined as to the' same matter without leave


15 of court, but he may be reexamined as to any new matter


16 upon which he has been examined by the adverse party.n


17 Now, this wi tness has been examined upon all cf this


18 matter by the counsel oncross:..examination. We reexamined


19 . him on the same matter, beilg the adverse party, on redirec


20 They have once examined him on that matter and so have we.


21 Now, they cannot reexamine him on that same matter.


22 THE COURT. 1 qUi te agree wit h you.


23 MR • FIroRD. And ye t as to wha t 0 ccurred incour t as to the


24 preliminary exami:nation, the immunity and so fort h, they


25 have examined him thoroughly once. Now, they are seeking


26 to do it again.
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1 THE COURT. 1 thiUk there is one branch of the matter, how-


2 ever, that.ia new, as indicated by the question from which


3 the series of questions now being propounded was necessarily-


4 MR. FORD. If there is any new matter it must bel) something


5 that is testified to at this time that haa entirely escaped


6 my attention. It ~ust be here, and if it is some new


7 matter that is now being brought out by them it is certainly


.8 impr oper • If there is something new coming out for the


9 firs t tine now it is certai nly improper and that can be the


10 only object of the examination, an act contrary to the
!


11 rules is to bring out some matter in order that they may


12 contradict some old matter wi th new matter. The rules


13 of evidence don't permit that to be done--a Witness cam


14 be examined and reexamined. That is the thir d degree.


15 That is the object of which so much is said of police offi


16 cers to quee tion and ques tion and ques tion a man un til they


17 get him to say something, when he is tired, that he doesn't


18 exactly mean,. something entirely different than what he


19 had been tell ing them.


but, 1 think, however, that your suggestion made at this


time, par ticularly in view of the fact it is five o'clock,


it is a very fair one the.t the wi tness is tired.


A 1 am not a bit tired, your Honor, 1 am ready to proceed.


20 THE COURT.


21


22


23


24


They have no right, of course, to do that


25 THE COURT. All right.


1 move to strike out the announcement of MMR • ROGERS.26
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1 Ford before the jury and ask that they be instructed to di,s-


2 regard it.


3 MR .. F~RD. 1 never said he was tired. 1 mentioned- 1 mean


4 1 was compar ing it to the third degree examination in the


5 police station where they examine them until they are tired


6 for the object of getting aorlething different out of them


7 . when really it is not true.


81m_ FREDERICKS. 1 will plead guil ty to being tired and it


9 is 5 0' clock--


10 MR. APPEL. 1 am tired of the several obj ections 0


11 THE COURT- Let's have an answer to this question and


12 then \Ve will adjourrn_


13 A What is the question, please?


14 THE COUR T. Read the question ..


15 (Question read. )


16 A Yes, sir, and 1 was ably represented.


17. (Jury admonished. Reces8 untll June 8th, 1912, 9: 30 A.M.)


18 ---000---
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1 Thursday, jUly 18th, 1912. 10 o'clock A.M.


2 Defendant in court with counsel. jury called; 011


3 present. Case resumed.


Francisco when you -- you went on HI' E8frington's bail


yon v,ere fsked in regard to a conversation with him, and


'when he was (.iI'rested on a che-rge of contempt of cou:::,t,


tion of it -- ~hich you said that he, Harril~ton, had said


!c ross-[
i


I
i


FREMONT OLDER on thestand for further


A yes.


lJr older, comine back to the time in San


examination:


a t that time?


you took the transcript, and as I remenfuer it, read the


questions that were asked Mr Harrington -- you read fl por-


j""R FREDERICKS:


5


4


6


7


8


9


10


11


12


13


14 JrR "ROGERS: Pardon me. I think the vritness said sub-


15 stanticilly. A I said in substance.


Till FREDERICKS: I tUTIled the In:g e OOYJ11 ~md marked


,


I


I thought


A VTh at include all? I don't


" I have 9;ot to get therecordquite understand you.


to Mr Harrington, did it?


it seems it has got mixed. Well, as I remember it, th e


part that you did not s"tate that he said -


THE COURT: I have it right here, Captain, if you vrant it.


"rent over it.


not include 611 that ~as in t~~t question which was put


I had it right here where I could put my hand on it, but


here. I thought maybe you might remember it.


HRFREDERICKS: I don't mean "'ford for viaI'd, but that did16


17


18


19


20


21


22


23


24


25


26







5142


/


2 MR FREDERICKS: Thank you.


3 :rIR Ii ARROW: 2609 is wh ere that questi on is.


Here it is.THE COURT:1


4' IfR FREDEP~CKS: Now, as I remember it on your testimony,


5 the part that you did not say here on the stand that he


8 case, end did not believe it V{(aS possible there was cmy,


6 sai d was as follows: ItThat Harri!'.g ton said th at he knew


7 of no bribery or corrupt pn'lctices in t.he conduct of the


9 and t hat he di d not know of any int ention on the part of


10 person in that behalf, It or vvords to that effect. Now,


11 did Hr Earrington s~.y that ~ also? A He said it in a


12 stroneer \vay them that.


there was :my; that he had charge of the getting up of


I


He said I


y ~.
~lowed to do alything wrong.


---~,-,-_._--j.,
How did you come to be talking of the question of


Did he say that? A Yes, he said. t bat he woul d know if


wrong.


Q


that frequently.


the evidence, and that he \vould know if trere vIas anything


Q
'"


13


14


15


16


17


18


19 ':,hether or not Ur Harrington or thed.efense had been en-


20 gaged in bribing vlitnesses? A Vny, ·it came about through


21 my goi!'.g over the ill eeting I had wi th Ingersol. Il1gersol


22 Came to me '.-;i th a lot of fake repo rts that he had -- that


23 he s6id he had opened (i 'letter in Ingersolts house.


24 That was the conversation wi th Harrington? A Yes


25 sir. This v.as what I' opened this up with; went


26 him <:gain this Ingersol call upon me -- Ir..gersoihl







be taken into the case, that his -,;vife v~s engaged -- that


this '.:'!hole Ing erso1 mat t er. I said noy/, !tIng erso1 is


. 5143
1


",vant ed to -1


I


I
I
I
I
I


A I talked with Earrington,


We~l) the onl~,portion of it I wmlt now, is what you


talked with Harri!~ton.


Q.


nov/ Yrh ere he was originally, he is in th e open -·:,ri th th


said tIl at . the -.7hole thil'l<g seems to me to be a frame-up,


t honsht Ing ersol -:ras -- I thongllt Burns had sent him to


ne in orde11 to involve !l1e in some way in the case, and I


I
he said he thought that that was valuable inform.ation. He I


showed them to me, and 1 ater on I told him I would tell Hr i
I


Darrow about it. -"~._-_.~


I told him I thOUg}lt that this ":ras a frame-up on me, I


man, saying to sign these reports and put his expenses in


and s end, them to him, and that he \'Iould get his money, and


one day and opened this envelope, and in it he found a


letter from a man named Brovme here, written on the Dis


trict Attorney's letterhead, which he shovved me, to this


ope addressed to a man liVing in his -.vife's house. He


said that this man \vas'intir.l'1ate ,,·Ii th his wife, and that


he was livine there with her, and he happened to be there.


by the prosecution, and that he thought he ought to come.


in on it, and that he thought he could shoY; me something


nQmber of reports. He said he got them out of an envel~


that VJould be valuable to thedefense, and he produced a


upon me at th e Bulletin offic e and said t hat he


s he had been promised a house and lot, so she tol d him,
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ki


he said "Of,


J


f!
I am shadowed ~her-


to see any-on e that I thinl: possi-'.vherever Isogo,


is undoubtedly vfOrking ':lith them", but


ever I


on me, and I am terribly handicapped.


bly may bee Que a vii tness, I am shado\7ed by Burns men


terribly handicapped, and novI they got me arrested."


ly vJay, and tn e ot her side is doing all kinds of thins s


course, I am not allowed to do anything except in an order-


prosecution; I telieved he was in the beginning."1


2 Harrineton replied, "Yes, if he said, "of course HI's Inger-


3 sol is on the pay-roll of the prosecution,


11 That ',vas the SUbstance of the talk. That is what l8d
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pr ison.


unders tanding.


corr.e down here Without coming down in the custody of an


We revived the old Ingersoll story,


A Yes, he said it definitely, that


that.


Q Tn words and--


Q Did he say that ;,Ir. Darrow had instructed him


and everyone connected with the case that there


no violation of the law in any way, did Harrington state


that to you? A Over and over again, many times he said


he was instructed to do things in an orderly way and had


to do them that way.


Q And you were going on his bail up there at that time?


A 1 drew the thousand dollars out of the bank and placed


it in the hands of the bond and warrant clerk at the city


that, of course, was the basis of it and--


Q That started it-- A That is how we came to talk


about it at that time, it was based on Ingersoll's testi


mony before the grand jury, as 1 understand it.


Q This was about the 19th of September? A 1 couldn't


Q And he at that time protested to you he had done nothing


wrong? A Why, yes.


give you the date. 1 am sure it was in September.


Q It was in September, at any rate? A Yes.


Q And the warrant on whic~ Mr. Harr ington had been arrested


was one coming from LOB Angeles County? A That was my


Q And he was admitted to bail up there so that he could
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THE COURT. That will be the effect of the ruling of ~ e


court yesterday.


MR • FREDERICKS Yes, sir. 1 was not in yesterday and 1


wanted to make sure.


THE COURT. Yes, sir.


THE WITNESS. IS that all?


THE COURT. nnless there is Borne further redirect examina


tion. Mr. Darrow may want to ask you some further questions.


~ffi. ROGERS. That is all. 1 desire to ask your Honor's


leave to examine M4 parrington in respect to one impea~hing


statement, which has come to my knowledge since the examina


t ion of ',1r. parr ington. 1 unders ti:\.nd from :,1:. narr ow it is


a correction about a matter th9ct 1 asked which 1 did not


as k as 1 shoul d have done.


rm. FORD. nn what page is the impeaching question yeu


desire to correct?


MR. ROGERS. We will try and find it for


officer? A Yes.


MR • FREDERICKS. 1 think that is all of this wi tnes8 •


Of course, we understand this entire matter is going to


be opened up in regar'd to the negotiations which brough t


about or were alleged to have brought about a plea of


gUilty, and there are other witnesses, other than this


witness ' s testimony who know more about it <khan he does


and we will wait until they come. No further crOBS


exarninat ion.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 THE COTmT. Yes. Any objection?


.~
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2 MR. FREDERICKS· Of course, it is simply a matter of making


3 a correction, although we closed our case and :.{r. Barr ington


4 has gone off the stand, and he is supposed to have finished


5 his cross-examination and if it is only to correct some


6 error or something of that kind, we will not raise any


7 technicalobjection.


8 MR. APPEL. Correcting a date.


9 MR. FREDERICKS· We would like to knO'.'v further about it.


10 THE COURT· Counsel says he will give you the page.


11 MR. DARROW. There is nothing to it ex cept to correct


12 the place.


13 MR. FORD. What page is that?


14 MR • DARROW. -gage 2851.


15 MR. FORD. What is the correction?


16 MR • FRED8RICKS· It is out of order and we may want to


17 object to his taking the stand at this time, but that mat


18 ter is now before the court.


19 MR • ROGERS. 1 propos e to ask the wi tnes6 with respe ct


20 to a conversation which 1 adverted to in cross-examination


21 but which it seems 1 did not have the time or the place


22 correctly stated, nor the entire substance of the ~onver


23 sation, i~all the impeading matters that 1 was trying to


24 carry in my mind 1 seemed to slip up on this one.


25 rm. FREDERICKS· Will counsel call my attention to it?


26 MR. APPEL. page 2851.







tion.


MR. APPEL. We have told them.


MR. FORD· Not the phraseology.


MR. ArreL. They can hear the question and they can see


if it is harmful. We can recall him tothe stand to correctt


his testimony.


THE COURT. They have aright to it.


MR. D~~ROW. SUbstantially the same, it is not the same but


substantially the same.


MR • ROGERS. You will find the question at line 9, page


2851. 1 desire to correct it so 1 may be sure of the


foundation.


MR. FORD. Counsel is desirous of making a change in the


time, and do not desire to make any change in the question-


. MR· ROGERS. It does not affect the substance of it but


changes some phraseology--


MR. DARROW. Suppose he did, what of it?


THE COURT. The court inquired of the District Attorney


whether they wanted to object or not.


MR. FORD. That is what we would like to know; we may not


have any objectionat all, if they inform us of the ques-


5148
1 MIt • FORD. Do you want to substi tute another quest ion?


MR • APPEL. No, we want to restate it to the witness so as


to be fair.


MR. DARROW. ~age 2851.


1m. FORD· 18 the question the same?5
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2 our best information.


1 MR. APPEL. 1 say, we ask the question, we are


3 THE COURT. Very well, the witness shall be recalled.


4 m • FORD. We are not willing that he be recalled, but


5 we are willing the witness shall take the stand.


6 THE COURT. J,et the Witness take the stand. Thewitness


7 has already been sworn and he now takes the stand.
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.rOIDI R. HARRIlIGTO:t:T, rec aIled for further


eros s- a?.:amination:


On the afternoon of th e 28th day of lIovembefl,UR ROGERS:


1911, at your office in the Higgins Building, or there


abouts, did you tell Le Compte Davis, you arm he and .rudge


Cyrus S. McNutt, novrdead, being present,did you tell


Davis that you were satisfied that there ",ras no founda


tion for any charges of Lribely C'.gainst anyone conn~ted


':ri tIl th e case, that you had knovm Darrow for years and


had been closely associated 'Tiith him all during the case,


and had never seen the slii~htest suspicious thing connect


ed ';'Ii th any bribery or any corrupt practice, or "lords to


that effect, in connection vnth the case, and that you


were sure that no one connECted '!lith the case had anything


to do '.-ri th the matter that you Imew of, no illegal acts,


either in connection with jurors or witnesses, or with any


matter connected with the case, or \'fords to that effect or


in substance?


siTR FORD: Ho, if th e court pI ease


HRFREDEHICKS: There is a chanee in the time and a charge


in the l)lace, and the addition of "anyone", instead of


',;rr Dal'rovr". We will make no obj ection if the wi tness has


his mind called now.


THl~ COURT: All right. ur Earrineton, ansyrer the question.


A No sir, I did not.


HR r.oGERS: That is ell.
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1 UR DARROVT: .Just a moment.


2 HR ROGERS: When) on cross,-I called your uttention on


3 cross-examination to the conversation between yourself


4 and Hr Dyas) and in that connec tion in laying ,. the founda-


5 tion) toot is) in putting the place) time and persons pre-


6 $lent) I find. I have fallen into an error) so I vdll ask


7 you if yon bear in mind the matter to "':hich I called your


8 attention and if you made any such statement to 111' Dyas


9 at the headquarters or meeting place of the coun ty grand


10 jury instead of the Federal grand jury) md the pl<.ee be-


11 ing in th e county building, instead of the Federal


12 building, as I outlinedto yon in the question put to you


13 on your cross-examination.


14 I 1m FOPJ): If th$ conrt pI ease


I15 ITR FPJ:'-:DERICKS: I think the question ought to be re-


I~


I~


It
"
II
Ii


IJ
Ii


16 stated.


17 THE COURT: Yes) I think the c;Ji tness ol18h t to have his at-


""II
lffi


!!
II


18 tention called.


19 }JR P.oGEHS: I called his attention to the circumstances.


20 1'AR FOPJ): The witness is entitled to see his testimony


21 on that matter.


22 TEE COURrr: COlll1sel says he is going to read it to him.


23 llR FORD: On the previous occasion at that time) and now


24 he is puttine the question about Hr Dyas;at that time


25 !err Earrip.gtol1 said he didn't know Hr Dyas. "Q, -- Do you


Th e a nswer is "lIo si r. ",26 knOV! nr Dyas of the Tribune?"
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THE COURI': Let's have th e question.


HR FO?J): I think the witness is entitled to have his rec


act date, but it ViTas at the time you were YiTaiting in at-


Ifovf, we obj rot upon th e ground that the an-


na'l'J1e ordescription, and I think lJr Dyas is here.


UR HOGERS: Wouldn't it be well, if your Honor please, if


the '.7i tness did th e testifying end not have his recollec


tion refreshed by reading the transcript.


but that time and place, your Honor, the witness said he


didn't remember 1[1" Dyas; didn't recognize him either by


"That is not quite true. I used the Y~'ord 'jury brib-ing'.
a


I remember such~conversation, thatl:had; no knowledge of


any jUr'J bribing in connection with the T':cN"am,,:ara case,"


swer of the wi trless to the same question on page 2819 is ,


in the County BUildine, I am not able to give you the ex:-


lection refreshed from reading the transcript, if you ma


that you knew nothil~ to testify to; that you had no knowl-


e~ge of any bribery or corruption in the case, and no in


forr.J.ation of any kind ceain st 1£1" Darrovf, which you could


give if yon wanted to, orYlords to that effect?


h"TI FORD:


ItR ROGERS: Did you, during the month of February, c;t


the time you were attending upon the county grand jury,


tendence upon the county grand jury in the old county


building, did you state to }1"r Dyas, a reporter for' the


Tribune, who came to you and had a talk with you, something


to the following effect, or this in substanc e or purport:
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1 a change.


2 lITR ROGERS:IfHe asl\:s for it.


3 lXR FORD: I think as long c;s ur D.ras is here, I think


4 the 'i'r.i. trless ought to be confronted by Mr Dyas.


5 UR EOGRRS: If c onns el c <:Ul ~ how TIl e any rul e fo l' calling


6 a man in here and confronting him -- I never heard of


7 such a thing.


8 MR FORD: VIe submit it. 'Withdraw our obj ection. Go ahead.


9


10


TEE COURT: Answer the question.


I don,t knoY/lIfr Dyas.


A I will still say that


II
II


11 llR BOGERS: The question is did you have such a conv ersa-


12 tion.


13


14


15


16


17


1ER FREDERICKS: Vlell, I think, your HOno r, t hat is not


the entire question. The question is also including


the person of Jeltr DYas -- did he have it with Ifr D".f8S.


TEE COURT: What is the question now before the court?


Did you have such a conversation, I believe is the q'lIl!.estion


18 HR FREDERICKS: VIe obj ec t to t ret, bec aus e the persons


19 p resent are not named.


20 TEE COUH.'l': The wi tness sa~ls 11 e do esn' t lmOi"1 1Jr Dyas.


21 nR. APP:BL: That doesn't answer the other part of the conver


22 setion. V,edescr-ibed a man '.'Thom we called l,tr :Dyas, being


23 a reporter for a paper•. :rIow, we ask him if he had such a


24 conversation at that time wi th the person whom Yle have


25 desc:ribed as u r DYas, and who 7.as -- V/ho purported to


26 'be a reporter of a paper.
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1 THE CaUET: That is not qlite the question as propounded,


2 Hr Appel.:
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vers at.ion.


form of the question.


no, sir.


It


I'
II
II
I.
Ir


II
II


II
Ii


I'


A NO, sir.


MR. ROGERS. Time, place and personspresent, absolutely.


MR. FREDERICKS. With the person whom 1 have described or


THE COUR T. Might be with anybody.


MR. FREDERICKS' There the foundation would not be laid.


MR. Al''PEL· All right, then, an answer to that 1 should


say would be, 1 hau auch a con~ersation With a person but


1 don It know whether it was Mr. Dyas, 1 don't know him.


THE COURT. If you propound the question as suggested 1


think you are entitled to it.


MR. APPEL. If a man can get out of answering a question


by saying he didn't know the person and not answer the


balance of the question.


MIt • ROGERS. The ques t ion is now, Did you h ave such a con-


Q You did not know him at that time? A Not by name,;


MR. APT'EL. Exception.


MR • ROGERS. You say you do not know \ir. ~as, a reporter


of the Tr ibune ?


THE COURT. 1 will have to sustain the objection to the


some way identified--we don't care to ask him to gO,very


far inthe matter.


Q Did you have such conversation With any person purportin


to be a reporter for the Tribune or any other paper at


time and place mentioned and to the effect 1 gave you?
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A What is the question?


(IrLpeaching ques tion I' ead by the repor ter • )


A No, sir.


MR. ROGERS. That is all.


MR. FREDERICKS. That is all.


MR • FREDERICKS. 1 suppose somewhere in this testin,ony


of ::lr· parTington's thistestin;ony is linked back by giving


the page inthe old transcript?


MR. DA.liROW. 2818.


MR. FREDERICKS. While we are waiting for a witness, your


Honor, 1 don't ordinarily pay much attention to newspaper


reports of the trial, and don't think we should, yet 1


notice that one of the evening papers yesterday made it


appear that 1 had made cer tain statements in regard to :,fr.


Lincoln Steffens, and 1 did not make such statements, and


1 wish the record to show 1 did not, and have no such


sentiments. 1 was using a hypothetical proposition as a


proposition of law: Suppose a man is a butter-in; suppore


a man is a busybody; but 1 did not use that in reference


to ),1r. Steffens~ and 1 'Nish the record to so show.


ME'. DAT=:ROW· This was a hypothet ical nan you weI' e tare( ing


about?


MR • FREDERI CKS. Exactly.


~,


I







1 M. H. S C H R A D E R,


2 called as a witness on behalf of the defense, being first


3 duly sworn, tes t if ied a.s follows:


4 DIRECT EXAMINATION.


5 MR. APPEL. Q Mr. V'itness, just be kind enough to give


6 your name loud so the jury can hear. A M. H. Schra\qer.


7 Q Mr. Sctrate;,where do you live? A 1 live at 3820 Budlon •


8 Q 1 n th is city 7 AYe s , s ir •


9 Q Row long have you resided here in this ci ty? A About


10 12 years.


11 Q And how old are you, Mr. Scnrad.er? A 32.


12 Q And what has been your business or occupation? A Well,


13 I been in ·the saloon business ever;" i since 1 been here.


14 Q Are you still engaged in the saloon business? A Yes,


15 sir.


A 'T'hir d and Los Angeles.16


17


Q


Q


At what place?


What corner 7 A Northwe8t. Called 259 South Los


18 . Angeles street.


19 Q Is there any other saloon at the :in tersecton of Los


20 Angeles and Third? A No, sir.


21 Q That is the only one there? A Yes, sir.


22 Q And how long have you been engaged there? A Well, 1


23 been there over two years--three years in Noverr:ber •


24 Q Now, in November of 19 1 1 what were your hours there?


25 A 1 was there from 11 to 2 and then from 6 to 1.


26 Q Will you be kind enough to describe to this jury
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1 in what room or deser i'be the room where the bar is or


2 was on that day, on the 28th day of November, 19l1?


3 A Well, it Was onthe right side as you gain.


4 Q It was on the right hand side of the room as you go


5 into the room? A Yes.


6 Q And which way would that bar face? A Well, face out


7 towards Third street.


8


9


10


11


12 I


13 1


14
1


15


Q Towards Third~street, it would face south? A Yes.


Q NOW, how many entrances to that saloon? A Two.


Q Where are those entrances7 A There is one right on the


corner of Ttird and 1,08 Angeles and there is one on Third


Street.


Q There is one right on the corner at Tt.ird and Los AngelED


and another one on Third street? A yes.


Q Now, you remerrber of an electric pole being there on


16 the sidewalk? A Electric pole?


17 Q yes, either car pole or electric wire pole out on the


18 street,on the sidewalk? A Yes, there is onthe Third stre t


19 side, right there at the entrance.


20 Q That is what 1 n:ean • Bow far froITl the corner is that


21 pole or how near to it? A 1 should jUdge about 25 feet.


22 Q And how far from the--about what distance from the door


23 that you gain entrance into the saloon from Th'ird, 1 an; no


24 talking of the corner door but the otter door! A About


25 7 feet, just the Vi idth of the sidewalk, about 7 feet.


26 A JL~OR. Is that the corner of the saloon or the corner
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of the street?


MR. APPEL· The corner of the street is the corner of the


better.


MR. APPEL. All rjght, if 1 am permit.ted.


MR. FORD· The last question is unanswered as to~o was


following the lunch counter.


1m. APPEL. 1 went in there and ~ couldn't find any lunch
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coun ter and ~ gave it up.


THE COURT· Tte question is withdrawn?


MR. APPEl,. Yes, sir 0
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1 HR APPEL: I take it my friend here is more acquainted vlith


2 the f re e lunch th ere th an I am..


3 (Blackboard produced in court.y


4 MR APPEL: Now, J:rr Wit'ness,YOll' are more familiar with the


5 concli tions there. Will you be Idnd enough to draw a dia-


6 gram showing the streets and the building ·,".nere the saloon


7 is, and 1 eave a spac e enough so th at you c an show in th ere


8 vhere the bar is and the furniture of the saloon?
~


A What


9 do you want -- whe re the bar is?


10 yes. Hake the building t here first -- suppose you


11 per.rai t me to draw the building in t mt vray; see? (Draw-


12 ine·) And. I understand that the bar is here, for instance.


13 lJovr, I wish you would be kind. enough to tell th e jury what


14 that is, if there is the bar in this direction? A The


15 telephone sits right back here.


16 That is what I want to get. A Here is about where


17 the telephone is, and here is the ice-box here, and the


18 lunch-counter :elms about like this, over to the side


19 entranc e on Thi I'd street.


20 A .JURORJ: \Vhich is Third street, and 'which is Los Angeles?


21 A This is Los Angeles street up here.


22 1rR APPEIJ: Wait a moment. Sit do\Vl1 here. This is Third


is over h ere? A yes sir.


st reot, is it?23


24


25


26


Q


o
"


Q


A yes sir.


Is that right? A yes sir.


And t his is Los ,Angel'es? A yes sir.


Third street comes this ,Jay towards !~ain and Hain







entrance to the place.


you come back in here.
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street I


A yes sir.


.And then you come 'back in her e to the toilet? A Yes


.M.d the oth er entranc e is right about here? A And


And here is the telephone? A yes.


Now, is there any door of any kind at this point


And on this side is the luncj1 coun ter? A yes sir.


And here is tIle corner entrance where I mark ':ii.th an


And the saloon is on this corner? A yes sir.


Los Angeles runs alon;g -- this will be Third


where you come from the saloon proper into this hall lead-


Q,


ing up to the toilet-? A' Yes sir, t here is a IJair of


sir.


You say this is the bar, isn't it? A yes sir.


Q. And along h ere is the ent ranc e? A yes, that is the


srringing doors there, but they are not in use.·


Q NOVl, how ";/ere tlDse S"'>vinging doors kept on that day?


A They vrere spiked back on that day.


Q


Q


Q .And til en you go in that direc tion, do you? A yes sir •


Q .And in this diretftion to the toilet? A yes sir.


Q Am. I correct, in a general way? A yes sir, and then


Q


Q


tee other entrance is right about there, yes sir.


sir.


Q


Q And here is the ice-box? A yes.


X?


and this will be Los Angeles, is that correct? A Yes
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there.


vall there.


Q Put back egainst -':'lhat? A Against the side of the


They VI ere swinging doors? A yes


They were just put back.


That has not been mentioned.


() And they were nailed right to the viall? A yes sir.


Q. About how high are they? A Oh, they are about 6 foot


high, I ,guESS, but they do not run clear to the floor.


Q They do not run clear to the floor, nor cle ar up to


Q, When was it? A I went there the 1st of November.


Q, lIovenber of ,.nat i!ooar? A 1911.


Q. And were they used after that? A l'io sir.


Q, Kept swinging after that? A No sir.


the ceiling? A No.


Q, How were those doors on that day, the 28th day of


Q You mean yo~ nailed them there? A yes sir.


Q. How long before that did you nail them t here? A I


Q .Against the wall? A yes si r.


Q And how were they kept there? A I spiked them


sir, they were swinging doors.


November, 1911? A


my examination proper.


HR FREDERI CEE :


was t here only about t.wo weeks) and I put them back myself.


I'!i:R F"REDE1TICKS: There has been no day referred to.


HR APPEL: I refer him to the 28th day of Uovember, 1911.


llR APPEL: yes, I did, and my examination as far as we have


gone, has been inreferEmce to that day, in onier to mal-ce
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in the toilet? A no sir.


1m APPEL: Strike out the answer.


chanc e to obj ect.


A You mean, \ms


:now J could a pel'S an , any person, on t 11at day, as sUI11i~


it possibl e to see anyone back there?,


Q


THE eOUH1': Strike out the answer.


HR M'P:BL: You may s tate· whether any person on t ret day


from t he saloon prope r, standing there, could see any per


7{R FOnD: }To, th ere is no use doing it now.


standing in th e haihl, in aI:\V one of these halls leadi~


son in the toilet.


THE eOUID': 1.'11' Schrater, you ','rill have to give counsel a


the one where yon. say th e s·wing ing doors were spiked, or


Bailed to the sides of the wall there, could he see anyone


-
that those doors were S'rrih2;ing and being used, could a


person st and here at th ese doors, and op en those doors and


see anyone sitting in the toilet? A No sir.


HR FORD: We obj rot to that. Did you answer the question?


l[R F01:ID: Well, just a moment. Give us an opportunity to


obj re t hereaft ere Go ahead, th e question is ans1;"rered noW',


and I do not care to obj ect.


THE eOUT{r: All right.


UR APPEL: Now, can a person standing h ere at this door J


lrR APPEL: yes, he an sv/ered it.


J1R FORD: Wait. I just asked you, Mr Schrater, to give


us an opportunity to obj ect.
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diagram.


A No sir, he could not.


THE COUR.'l': Obj EC tion overruled.


And about hov[ wide is that board? A About two foot.Q


Q, How, tbisplace where that telephone was on that day,


about \':hat kind of a structure was it, what is it, a


table or board, or what is there? A jUst a boafd.


ial, idle and speculative, calling for a conclusion of


the \vitness, that the jPtry can draw t remselves fram tIe


HR AFPE:.,: Read the question.


( Question read. )


lERDARROV!: Better have it read to him.


]fR FORD: Vie obj ect to that as irrelevant, and immater-


1m APPEL: Ans\yer th e question.
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himself.


saloon there from the toilet_as described by the witnesse


anything between the two, that is a fact, and he may


state, but this Witness cannot say that a man can conceal


If there is


MR. FREDERICKS. That is objected to--


Q Is there anything there to conceal his person?


!viR. FREDERICKS-. --On the ground it calls for a conclu-


s ion of the w it ness 0 1 th ink he may stat e ivhether there


is anything intervening, but to say whether a person could


conceal himself is going into the ability of SOffieone else


concealing himself, possibly in the open.


5166
Q now, standing right here at the telephone could any


person conceal birrse]f at any point there where that tele


phone is and wb ere the ic e box stands, and conceal r,imself


from being seen by a ~erson coming from the toilet into


the saloon?


THE corn T' O~jection sustained.


MR. APPEL' 1 take an exception. We offer to show by the'


witness that the testimony ~iven by the Witnesses for the


prosecution in refetence to their haVing concealed them


selves at that time so tr;at Franklin could not see them,


that it was impossible for Franklin to see them, that they


concealed the~J that the appearances there are such and the


conditions are such that it was absolutely impossible for


any person to stand at the telepho~e and near the ice box


so that Franklin could not see him as he came into the
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1 for the pros ecut ion.


2 THE COURT. You n!ay show that, ;,!r, Appel, 'cut not by the


3 quest ion in the for m propounded '.


4 MR , FREDERICKS, And knowing counsel is an able lawyer and


5 knows how to do those things, we assign his argument in


6 reeard to the matter as error.


7 MR. APPEL. And knowing that coul1sel--


8 THr,COURT. Counsel has a right to make his offer and his


9 offer has been accepted.


101m. FREDEPICKS· Yes, he can prove it and he knows how to


11 prove it.


12 MR • APPEL. That is the fir s t time 1 have been given


13 credit for· knowing anything, your Honor. Really, 1 am


14 very proud of the compliment, 1 finally got a con;pliment


15 from the District Attorney's office and 1 consider it a


16 great endorsement.


17 Q Now, :;!r. Wit1l:ess, assumin.g that a person onthat day


18 was in the act of coming into the saloon proper from the


19 toilet or did go into the saloon proper from the toilet,


20 as he stepfced in on the floor of the saloon proper, Was


21 there anything between him and any portion of where the


22 telephone is or the ice box that would obstruct his view


23 so as to obstruct him fro~ seeing a person at the telephone


24 or at the ice box?


25 1~. FORD. We object to th~ as ijo foundation laid showing


26 th is VI i tness Vl2.S there at the time Home and Frankl in were'
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1 there; there mieht have been men, there might have been a


2 number of different objects there at that time. If he


3 wants to confine it to any permanent fixtures of the saloon


4 intervening we have no objection.


5 THE COURT. Obj ection overruled.


6 MR. APPEL· Just answer the question.


7 A No, they coulu not, they would be bound to be seen there


8 MR • FRE:DF.R 1C KS· 1 could not hear the answer.


9 (Answer read.)


10 MR. FREDERICKS' 1 move to strike it out as not responsive


11 to the question.


12 TEE COURT. All of the question except "110" will be


13 stricken out.


14 MR • APPEL. We take an except ion.


15 Q is there any projection or anything in the ice box


16 behind which a person could stand without being the sUbject


17 of being seen from any portion of the saloon?


18 MR. FORD· We object to thataB caTling for a conclusion of


19 the witness and counsel has already been instructed to


20 state whether or not there were any objects in the saloon


21 intervening and now he is coming back to the old proposi


22 ticn whether they could be seen or not.


23 MR. APPEL. That obj ectiop. is childish.


24 THE COURT. Objection is overruled. Now, ;1.:. Appel tbere


25 is no necees ity for making any comments.


26 MR. APPEL. 1 wi 11 make tben,--







5169


the order of the court, if 1 do ncl know how to


here.


quest ion you want me to answer.


The objection is overruled and that se~tleB it.


1 will make that. It is foolish. 1 wouldn't


THE COURT.


MR. APPEL.


MR. APPEL· Your Honor, it is apparent-


THE COURT· These personal con~entB--


MR. APPEL. -'1 asked him whether there \Vas any projection


there, 1 didn't ask him for his opinion.


THE COURT. And the court overruled their objection and the


matter should have proceeded without these personal com


ments. Personal comments certainly will not be permitted


train any of my chi1 dren to make such obj ections as that.


MR • FORD. 1 call upon Your Honor to protect couns el fr om


THE COURT. Mr. Appel, 1 cannot let this case go on in this


way. The objection is overrules and you are entit led to go


ahead.


any such language.


MR. APPEL· Go ahead and read the question.


(Question read.)


MR. APPEL. The objection, read it.


(Oejection read. )


UR. APPEL. Instructed by whom? 1 do not want to violate


MR. APPEL. 1 am going to express my opinion here, your


Honor, that is all there is to it.


Q Now, Mr. Witness answer the ques tion. A What is the


1


2


3


4


5


6


7


8


9


10


11


12 I


13


14


15


16 I


17


18


19


20


21


22


23


24


25


26







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16 I
17


18


19


20


21


22


23


24


51 10


tion---


MR. FREDERICKS. The O'bjection is overruled, as 1 remember


it and there is nothing before the court.


MR • APPEL. May he answer the question, your Ronor?


THE COUR'J' • The obj ection was overruled before any of this


discussion took place.


MR. APPEL. All right, answer the question. A No, sir,


there cannot anyone conceal thenselves in this or hide


behind anything, bedause he is bound to be seen from any


part of the saloon if he is standing at the 'phone.


Q . About what is the distance from this door leading from


the saloon proper into the toilet, what is the distance


from that point to the ice box and to the telephone?


A About 10 feet.


25


26
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.And at that time and upon that day, how "ms that sa-


2 loon lighted;vvas it a ",'veIl-lighted saloon, orcJ.ark?


3 A Well, it is pretty well lit up.


4 A .JUROR: You say those doors vrere nail Ed back about the


51st of november? A No, it must have been about the lOth.


6 Iv/as tl1ere about tvro'veeks when I put them back.


7 TEE JUROR: I thought you said the 1st of lTove:mber. A no ,
8 I went to work there the 1st of November, and I was there


9 about two weeks, and I nailed th e doors back, because


10 there is a kind of a stoop there, you know, and p €Opl e


11 coming out of the toilet thinki~g they would be walking


12


13


14


115 I


16


on the level, and do,"m they would go, and a fellow fell


do\m --


THE .JUROR: You say you had been there about two weeks?


A I had been there about twov,eeks, and I nailed them


back.


17 1,rR APPEJ: What had been the condition \Jnth respect to


18 t hos e doors ever since you have been th ere, from the time


19 you nail ed them baO'k? A They have been nail Ed back all


20 the time.


21 Are they in that condition novl'? A yes sir.


22 Q. ,,\hen you returned. to that saloon on th e morning 0 f the


23 28th -- were you there on· the morning of the 28th? A Yes


24 sir.


25


26


Of november, 1911? A yes sir.


You came there about ~hat hour in the mornine?
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A


1 ,; 11 o'clock.


A JUROR: 1ifark that the no rtheast corner.


make that stat ement.


HR APFEL: The northwest corner?


One thing I wish to ask you, so as not to mis-


Were they in the same condition vihen you c arae back?


Have those conditions existed, insofar as you ';vere


Sure.


Q


A


the testimony of this \7i tness as to guess-work. I simply


that to the jury -- I said, ,...e e:h.'1Hct to have an accurate


di~ram of dimensions and-everything in order to obviate


.And you go up one step? A yes sir, it is pretty noor


lead th e jury. The floor 0 l' th e saloon h ere, is lower


than the floor of this hall, is it? A yes si r.


All right. Vlhen you c arne there at that hour, did


present time? A Yes si r.


able to observe during the hours you were there up to the


left then the day before? A No sir.


like that there (indi eating ',vi tness st and) •


HR APPEL: In respect to this hall, suppose I draw it over


you not ic e th e c ondi tions were any di f:ferent than you had


THE JUROR: NO, th e northeast co mer.


HR APPEJ: I em asking the witness. Of course, we intend


to have a diagram here. I should. think you could explain


.JUROR 'NILLIAJlJS: Is that a pret ty accurat e drawing of the


entrance to the saloon, to go in? A yes sir.


-UR APPEL:
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1 here. lrOyr, let me e.ttract yourettention to this other


2 diag ram. Assume hae saloon prop er is h ere, and this is


3


4


5


6


7


this eng:rance in here, am I correct now, in the direction


which you have to go into th e toilet, to come down this


way, turn that way, and turn this way into the toilet or


that way in th e urinal. A Yes.
irig


A JUROR: Is there .small sWingA doors to the toilet?


8r,'"R APPEL: IS there sV'linging doors to this toilet?


toilet.


regular, 0 rdinary door.


Q lIot swing ing ? A no, no.


Q What kind of doors are there to the toilet? A Well,


It is en ordinary, cOLwon door? A yes.


Is tlw t a 2Ninging door or swinging doors? A No.


There is a door at this toilet? A yes sir.


Is it open? A To the urinal. There is doors to the


no.


Q


A


Q


Q


Q


9


10


11


121


13


14


15


16


17


18 Q Fnd t here is no door to th e urinal on the other side?


19 A The door is up above.


20 Q There? A No right thel'e. There is where the door is.


21 Q There is a door t here? A yes.


22 Q Is t hat a swinging door? A That is the 0 rtlinary door


23 that VIe lock wery night. .


24 A JUROR: :EXtends clear to the floor? A Yes.


26 A JUROR: About whereabouts would be that pole on mird


25 !ER APPEL: And up A J:l0, just like t hat one there.
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1 street?


2 1rR APPEL: ~ust mark it. Now, this is the entrance on


3 Third street into the saloon. .About YJlere would that


4 pole he? A There.


5 Q The pole ,vould be on the curb about h ere? A yes.


6 Q '."fell, mark that P; is that correct? A On this


7 side over here.


8 You mean tIl e 0001' is A Right near the side en-


9 trance.


10


11


Q


Q


Well, t.his is the side entrance? A yes.


Now, which side of the side entrance, the side near 11:ai


12 street? A Near 11ain street.


13 Q:: Suppos e I pu tit (JIJ' er here? A It isn't daVID so far,


14 right near the door.


15 Q Hight up ebout"ttere? A yes.


16 A ~UP.oR: I 'liould like to know if a man drinking c.~t the


17 bar there could see over another man's shoulder who was


18 looking out at th e cornel' door, 'rrhat ,vas doi:ne on th e north-, .


19 east CaDleI' by still staying at th e bar.


20 1ffi APPEL: yes, I ...'.ill ask that question with your pel""Il1is-


21 sian. Suppose a man ~as standi:ne here at any portion of thi


22 bar in front of it anywhere, and a man vras standing here


23 at this corner door, looldne; out of that door, as you know


24 the c ondi tions th ere; cissuming the t this man is looking


25 at his back, would it be possible for him to determine in


26 Y.'hich direction th e man b t the corner door is looking?
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1


2


3


If
1m FREDERICKS: The question y(as not ~.sked by one of the


A '
jurors vre would object to it upon the ground it is immater-


ial, ee there is no testimony or bypoth esis in the evi denc e.


4 1m APPEL: Oh, yes there is.
,


5 1m FFlEDERICKS: The testimony of 1"-1' One is th at he was


6 not standj.ng \:'.t the bar. He was standing ov er further.


7 TEE COURr: There is no obj action.


8 1JTR WJIDBRICKS: I vJill not make my obj action.


9 HR APF}"'J.,: The juror asked. it.


10 UR FR EDEHICFB: We will read it over when that comes up


11 ond sec vfho is righ t.
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MR. FORD. It will be calling for a conclusion, at any


rate.


THE COURT. Let's get an answer to the question. There is


no objection to it.


THE WITNESS. What was your question?


MR. FREDERICKS. Let the reporter read it .


A JUROR. He did not understand the question?


THEWI'I'NESS. No, 1 didn't get that.


Q BY THE JUROR. You see the northeast corner up there,


maybe that is not a correct diagram, 1 don't know. A Yes.


Q BY TBE JUROR. If a man was standing at the door and


still stayed at the bar~ or inthe vicinity of the bar,


could he tell what was doing on the northeast corner of


Third and tos Angeles by glancing over another man's


shoulder, still staying around the bar? A At the corner


of the place there, you mean, out--


THE JUROR· While he was dr ink ing at the bar and glancing


over another man's shoulder could he tell what was doing


on the other side or tell what this other nian was looking


at? A Well, he could see out there, all right.


THE JUROR. The northeast corner~ could he from that


diagram? It would not be possible there.


~ffi. APPEL· This corner over here.


THE JUROR. That is the northeast.


UR. APPEL· CouJd a man standing inside looking over


another man' 8 shoUlder, s tanding at this corner door,







1 he see over to this corner? A No, he could not.


5177


2 MR • DARROW. Ask him about the curve in the street.


3 ~m. APPEL. How about the curb of the street on the


4 corner, is it exactly on the same line as the corner of


5 your saloon is?


6 MR • FORD. 1 think coune el is going to s ubmi t a mpp; it


7 would be far better evidence as to the street. 1 suppose


8 one from the city street departlllent or some authoritive


9 source.


10 MR. APPEL. We wi 11 have our own survey; give every fact


11 and inches and so on.


12 THE COURT· It is time for the usual morning intermission.


13 (Jury admonished, recess for 5 minutes)


14 (After receBs.)


15 Mt:1. APPEL. Mr. Schraode;,you stated that you first went


161 there about the first day of November, 1911, is that cor-


17 rect? A 1910.·


18 Q And you nailed the doors about two weeks after you were


19 there? A Yes, sir.


20 Q So 1 assume you intend to say by that those doors had


21 been nailed from somewhere in November, 1910 to the pre-


22 sent time? A Yes, sir.


23


24


25


UP. APFEL. That is all.


CROSS-EXAMINATION.


26 MR. FREDERICKS. i,lr. Schrader, suppose that a man standing
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21 MR • FREDERICKS. I read from page 1770 of the testimony of


12 Lockwood standing on the northeast corner of Los Angeles


13 street--third and Los Angeles street." Well, now if he


14 walked, if the man walked over after another rran, goes to


15 the door, 1 suppose he could look out and see what occurred


17 standing at the bar?


A Yes.


A If he was


A Oh, yes, he could see over on the northeast


MR. APPEL· Standing at the bar, you say?


on the northeast corner, couldn't he?


corner.


I


to the door a second tin'e, and 1 walked over after him to


see who he was look ing at across the street, and 1 saw l,lr.


in the saloon, the saloon you have: been talking about,


wi 11 say tha t he was in the saloon, "When 1 went in this
ed


man was drinking at the bar and 1 walk/right alongside of


him and 1 had something too, and my attention was called


to his going over to the door leoking out as if e~pe~ting


someone across the street. Well, as 1 was expedting some-


. one myself 1 commenced to watch him, not knoVl ine who he


was, but 1 thought he was my man. 1 thought it Was Frank


lin. Then he came back to the bar and presently he goes


16


19


20


18 Q Yes.


1


2


3


4


5


6


7


8


9


10


11


22 Mr. Ong. Q NOW, ;y~r. Schrade; that is qui te a narrow saloon


23 isn't it, long and narrow? A Yes, sir.


24 Q And let us see if we can get in feet about how wide it


25 is from this corner, this cutoff here, see? A yes.


26 Q Frolrl this corner over to the bar. Now, you have been
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1 down there several tirnes--


2 THE COURT- 1 think you had better get in this side of the


3 borad so the jurors can see_


4 MR • ROGERS. 1 want to' suggest to your Ronor and to Mr.


5 Fredericks as well, that that diagram is not corredt. It


6 doesn't correctly represent the conditions at the street


7 corner, and 1 -t¥1}ink that los Angeles street south from


8 Third is narrower than it is north from Third. ·1 think


9 Third street least of: Los Angeles is wider than it is


10 west of Los Angeles, and that map doesn't show it to be


11 that way.


12 MR • FREDERICKS. That is, this street is VI ider here?


20 down to feet? A About 8 foot, 1 should Judge.


21 Q And from the corner here clear back to the end of the


13


114
I


15 I


16 1


17


18


19


MR • ROGE:RS. Than at the other side, and Los Angeles


street nor th is 'IV ider than Los Angeles street south, very


nru.ch.


MR. FREDERICKS' 1 don't know., In view of the testimony


it makes a great amount of difference, but 1 don't know


just what counsel's argu!lJent may be so we wi] l--now, from


this corner here over to the bar, you know, getting it


A About 4022 saloon, a long Ways, about how long is it?


23 foot, 1 guess.


24 Q Well, then, let's see. That pencil will do for a


25 measure of 8 feet, then, 1, 2, 3, 4, 5, the saloon, then,


26 according to its width, the saloon would be about that
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1 long down to there, or taking the width of the saloon,


2 taking the wid tb of the saloon the way you have it there.


3 MR. APPEL. No, Mr. Freder ick s, you see your meas ur emen ts


4 are wrong, 8 feet froUt the bar to the corner J not from


5 the entire width.


MR. FORD. No, he didn't.
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{\MR. FRF.DERI CKS. From here to here?
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1 :MR KP EL:
'" -.,,1.. c....., Dw~


All right, I ..viII wi thdraw my l'emarks because


2 counsel seys he di chtt say that.


3 THE COURi': Mr FOrd, I think your contradiction is entire


4 ly out of place. Captain Fredericks is handling this.


pointed from thebar to the corner door, and my remark was


addressed to him C'J1d not to the court.


5


6


7


lrtR FORD: I desired to correc t couns el. Hr Fredericks


8 1vTR FFumERICKS: COunsel h?s no obj retion to my rUbbing


13 there in the COl~er.


feet. Now, we will get five times that. About how long


J:Tow, th ere is an offd.c e up27 feet.A


A yes.27 feet.


this out and trying my hand at it. Now, then, ~e get a


is the bar?


?J.ght bt the back lin,e; all right. .Tu st rub it out


You remember that, ~nd we ~111 get it in a moment.


No'w, vrhere is the office, in back of the bar? A No,


there. Now, ~e '~ill make the curb line. I think I have


got i3he cubb lin e a Ii ttle vride in propo rtion, maybe, now.


Row does that strike you the re, now, 8S about the propor


tions of th e saloon, as to length an d vri dth?


measure of eight feet here, which vre vrill assume io eight


the bar comes right up against t.he office.
is


THE COUrT: Remember your testimonYt\for the benefit of


the jury and not for the benef'it of counsel.


jrR FHEDEBICKS: 1-Tow, I want to put this door in back here.


~~en you go to the back of the saloon is this door the


Thi rd street door, is it right at the back lin e? A yes.
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1 all right.


2 That look about ri':;h t? A yes.


3' A JUHOR: Where is th e lunch-counter?


4 HR FREDEHICK.8: yes, there was a lunch-counter. I have


5 forgo tten. DovJn h ere? A no.


Did it come cIrer up here? AlTo.


HoV! lorl;g was th e lunch-counter? A That goes clear


6


7


8


llivm h ere? A yes.


9 to the door.


10 Q. lIow, this door goes dovJn here ;how many feet is it


11 from going over to your old diag ram from tIl. e side here,


12 dovm to wh ere t here is a tum, about how many feet is


13 th ere? A Oh, about 18 foot, I guess; might be 20.


14 Q Is it that far? 18 or 20 feet? All right. I vrill


15 ,


16


try to get my measure back in my eye again; that we had


for 8 and 16, ~nd about half of another, for good measure--


17 and how ,:ride is that alley? A About 6 foot.


Q pretty vride alley then, for the 'ividth of the saloon?


A yes.


Q DO\Vll like that? A yes sir.


Q How, here is where you say the swingin.g doors ";/ere;


18


19


20


21


22


Q 6 feet. Is it c:.s 'Hide as that? A yes.


Q Hight here? A yes sir.


Q, HoYl, then, is this a square turn here? A Yes sir.


Q How mr:ny feet does that turn go off before it turns


again? A '.','by, it goes over at,out square ","rith the bLlild-


23 you say you nailed 1:.'6e'k? .A Yes sir.


24


25


26







5183


1 ing.


2


3


Q


Q,


GOes over about s quare with the building? A yes.


Now, you have got this Ii ttle busin ESS off there,


4 that does not go ofT the property line? Alia.


6 is, would not go quite over to the line of the buildiI~.


Allow me. to a ssist yOU. V,hat is t here in here? A A star


So it \'J ould no t go qui t e over t a the building, thatQ5


7


8 room.


9


10


Q A store-room? A yes.


Q Well, Y,e will ,get it ",.bout right. Now, you say


11 th ere is a lit tIe CUbby-hole off here. A lio, t. here is no


12 cubby-hole; there is Y/l1ere the urii1al is.


13 Q yes, I mow there is v;11ere the urinal is, and how deep


14 is that, in t. hat way? A 'What, the lHiihal plac e?


15 Q, yes. It is an off-set. How far in does it go?


16 A Abou t a foot.


Well, then I have given it too muc h. And how lone is


it? A About four foot.


17


18


19


Q


Q About four fa at • AlLl ri'!,h t. liow over h ere is the,
20 toilet proper; is t~~t right, and does that extend back


21 into here, C\bout a st:caiSh t lin e? Alia, here is v/here


22 it is.


I know, but does this toilet room extend clear


23


24


Q


Q


yes, I mow. A over. here.


25 over to the street line? A yes sir.


26 Q Cl eel' ave"::'. HOYI many rec esses are t here in there?
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yes.


Three.


.And 'which Yiay ".re they? A This \vay.


This ~ay? A yeS sir.


This 'Tray, like that? A yes sir.


All right. Now, there is a door hereJt is there?


No, no, there is no door there.


I thouSl1t you said there \7aS a door there. A No,


door is right in here.


Now', v!here is the door here? A Across this v,ay.


Ac rosst hi s Yi ay? A yes sir.


I see; I see. fl...nd there is the door? A yes sir.


That is the door? A yes sir.


NOW, tlwt, ~ou say, is an ordinary liouse door? A


These doors up here are two doors, S'Ninging doors?


1 A


2 Q


3 Q


4 Q


5 Q


6 A


7 Q


8 the


9 Q


10 Q


11 Q
OJ


12 Q.


13 Q


14 Q
I


15 I A Two swing ing do 0 rs.


16 Q 'In too t toilet, is th ere a door in front of ~ each


17 recess? A yes sir.
I


18 Q What kind 0 f a door is t ret, one of these slat doors?


19 A They do not close at the top or bottom, thEY are open


20 at the top and bottom.


21 Q Open at th e top ,nd bottom. Are there two doors in :f'ron


22 of (ech l' ec ess or on e? A One.


23


24


25


26
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1 Q Swings either way? A No, it does not~ sWings out.


2 Q Which way does it sWing? A Swings out.


3 Q SWings out, all of them, all thr~e of them? A Yes, sir.


4 Q Can you look out of any of those toilets down the hallway!


5 A No, sir.


6 Q Well, down to the door going into the toilet can you


look out of any of them? A Yes,. if you open the door,


because they run to the ordinary door there.


Q Yes. If you open the door? A Yes.


Q NOW, about the t i IT,e when you say you nailed these doors


7


8


9


10
11 back, 1 have th e tes t imony in mind, 1 don't know whether


12 it is of any importance or not, but we will cross-examine


13 on it and th en see later. You went to wor k ther e onthe


14 first of Noven-,ber? A Yes, sir.


how wide from the ice box that stood there--get the thing


A No, year


T'tey were nailed back and it was an open runway. Now,


Q Of 1911? A 1910.


Q 19107 A Yes J sir ; itwill be thr ee years this November


1 have been there.


Q Oh. This is 1912. 'as it last year?


bef or e 1as t •


Q Well, then, you nailed those back and they have been


nailed back for a couple of years 7 A Yes, sir.


Q Well, then, practically, there has been no doors there


for two years? A They m~ght as well not have been there.


They were ~ailed back and they were not in use.


Q
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figured over in your mind--l am going to ask you the width


and depth of it--let the width of it be from the property


line out into the roor{!, about how far did it extend+.-


A You see, it is right up against the store roonl, it is


right up in here (indicating).


Q Right up in the corner? A Yes.


Q Did it extend--excuse me-r A It is about a five foot


box.


Q Five foot each way? A No, it is about three feet that


way.


Q Three feet deep? A Yes.


Q Five feet wide, you mean?


MR. APPEL· No, he d idn t t say that.


THE COURT. Let us see what he did say.


MR • APPEL. Three feet deep.


A Three feet deep.


MR. FRE DER I CKS· Thr e e fee t de e p an d f i v e fee t wide?


A Yes.


Q Now, how far out into the room --withdraw the question.


Where the alleyway comes up in there did the ice box


set right in the corner? A Ye~, air.


Q And did it extend clear over to the alleyway? A Yes,


sir, right up agains t the stor e roon!, you see.


Q No, 1 show you here what 1 mean. (lr.dicating on black


board) The ice box stood right in hEre? A Yes, sir.


Q Did not extend clear over to here? A No, sir.







Q Did not extend over t~at far? A Oh, no You see,


there is a door leads in here to the store room.


Q There is a door leads into the store room here?


A Yes.


Q And the doer is on th is side. Put a door in. A vee,


you see, it does not run clear to the alley-


Q Well, 5 feet, and does this extend clear over to the


door, does the ice box extend from the property line over


to the door of the storeroom? A No, sir, not quite.


Q Not quite. WeI], how near to it? A Oh, about a foot,


] suppose.


Q 5 by 3. I have tried to make thQse proportions right,


1 wont gamble on it. Where is the telep~one? A Right


in agains t ther e .


Q night against the ice box? A Yes. There is a little


plank where it sits on, a little stand where the '['phone


is on.
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Q It is a stand, it is not nailed to the wall? A yes, it


is nailed to the wall, it is a kind of a shelf.


Q. SO that when you use it you talk faciLg the wall?


A yes, sir.


Q Talk facing the w3.11 so that anybody sta~ding here


using the 'phone would be right against the ice box, you


say? A Yes, sir.


Q Like that? A Yes, sir.


Q And if they are using it they would be facing the wall?


\
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Yes, sir.


It is not a desk t phone '7 A No •


It is not a desk 'phone, one of the kind you pick up?


Yes, si r , you can pick it up.


It is one of the kind you pick up? A Yes.


1 A


2 Q


3 Q


4 A


5 Q


6 Q But the desk that it sits on is against the wall?


7 A Yes, sir.


8 Q The only way of approach is either from this side or


9 this side? A Yes, sir.


10 Q And is ther e a chair there or stool or anything? .


11 A No, sir.


12 Q Just pick it up and stand and use it? A. Yes, sir.


13 Q BY A JUROR. IS that ice chest down in the corner?


14 A ~e8, sir, right down in the corner.


15 MR. FREDERICKS. Q No";, what do you think of this artistic


16 effort of rrine rere, do you think 1 have got the propor-


17 ticns about right? A Yes, sir.


18 A JUROR. Isnlt the ice chest any bigger than that?


19 ANOTHER JUROR. The ice chest runs the other way?


20 A Runs the same as the bar.


21 MR • FREDEF: leKS. 1 have got it the other way then, I see.


chest runs the long way that. way? A Ye8, sir.


MR. FORD. That is not 5 feet, Captain. It is longer


MR. FORD. In proportion to your eight feet it ought to be


about four t in,es as big.
22


23


24


25


26


NR • FR EDEB 1CKS. 1 see, 1 wi 11 get it. 1 see, the ice
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1 that.


2 MR. FREDERICKS. All right, we will get it a little longer


3 than that.


4 A I.onger tl:an that.


5 MR • FREDERICKS. Q J.Jonger still? A yes.


A Oh, yes, it is


Q Starts in 7 or 8 feet from the front door? A Yes.


Q How wide is it? A The lunch counter?


Q Yes. A It is about 3 feet wide--2 feet.


e;; About 3 feet'? A 2 feet.


Q BY ANOTHER JUROR· How high is the ice chest? A About


6 Q I t is a big boy? A Yes.


7 Q over like that? A Yes, sir.


8 Q And the telephone sits right in there'? A Yes, sir.


9 Q, Right against it? A Yes, sir.


10 A JUROR. Q pow wide is it fronl the lunch counter and how


11 far from the front door does it start'? A Oh, it is 70r


12 8 feet, 1 guess from the front door to the lunch counter.


13


14


15


16


17


18 7 feet.


19 Q It is taller thar::. a rr.an, is it'?


20 taller than a man.


21 MR. FREDF.RI CKS' Q Jus tone otrer· ques tion and then we are


22 through. Suppose a man came right out of there (marking


23 on blackboard) turned and went down there, and a man was


24 standing rigtt back of there facing the wall, he would be


25 behind the corner of th e ice bOX, V'louldn' t he, if he came


26 out of here?
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informaticn--


order that 1 may be right about it.


MR. APPEL. We will offer, your Honor, for the better


1m • APPEL. We object to that because counsel is asking


Well, 1 will Withdraw the question in


that does not appear anywhere in the record, "


a hypothetical question to the witness wi thouthe is putting


him Elon',ething


stating the facts which appear in the record, your Honor,


and furthermore ,we object to that because the diagram is


absolutely misleading nand it is not correct, even on the


statenlent of the witness on the stand drawn by Mr. Fredericks,


that is not in accordance with the statement fOJfthe Witness


on the stand.


MR. FREDEH 1OKS'


1


2


3


4


5


6


7


8


9


10


11


121


13


14 MR. FREDERICKS· This is my witness and you cannot make an


15 I offer now, \~r. Appel.


16 MR. APPEL. 1 understand, but 1 was gOing to suggest some-


17 thing that might avoid further cross-examination oneither


18 side. I offer--we ask that the jury be taken' there at any


19 convenient tirre by anyone that the court may appoint and


20 let them see for themselves.


21 MR. FREDERI CKS. 1t i 8 alIT/OS t a ye ar aft erwar ds •


22 MR. ArrEL. We can prove tbat the conditions are the same


23 before they go there.


24 MR. FREDERICKS. 1 think a plat will probably serve the


25 purpose.


26 MR. APPEL. 1 as k tt3. t the jury be allowe d to go there,
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1 your Honor) and let them see for themselves.


2 TFIECOURT. 1 will mala an inquiry first of the wi :ness.


3 MR. FREDERI CKS· We can take that up at anotl'er time.


4 MR. DARROW. No) th is is a good time.


5 THE COURT. Q ),:r. Witness, are the premises in 8ubstantiall


6 the same conditi:m now that they were last November?


7 A Yes) sir.


8 Q There has been no change in the arrangement of the ice


9 box or locat ion of the telephone? A No, sir, it is jus t


10 the same way.


11 Q And the rooms and the toilet are the same? A Yes) sir.


12 MR • FREDERI CKS. Vi e would 1 ike to consider that matter.


13 The taking of a jury to the premises is one of the nnst


14 dangerous things, so far as reversible error is concerned,


"15 thananything else, and more cases have been reversed upon


16 it.


17 1m • APPEL· Not when the defendant asks it.


18 MR. FREDER lCKS. That may be true.


19 MR. APPEL. And we will stipulate, your Honor, in order


20 to avoid any objection, that the defendant on his side


21 with his counsel and ;,lr. Fredericks and anyone of his


22 representatives go there and the jury be in charge of any


23 person that your Honor m~y suggest, and we will stipulate


24 your Honor) that the jury may go in there and do anything


25 that they want to in order to get the inforrration themselves


26 and we wiTl agree to waive any error of any kind, absolute
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1 of any kind. It is only to g~t a fair idea of both sides


2 here.


3 MR. FREDERICKS' 1 think that becomes, if there is any


4 doubt in the minds of the jury as to the location, that


5 probably wiJl be all right under the circumatances and we


6 wont raise any objection.


7 MR • APPEL. It is only to get the very best information,


8 that is about all.


9 THE COURT. 1 expect the best time for them to visit the


10 premises would be before court convenes in the morning, any


11 way, if - it is determined tha t they should do so--


12 MR • FREDE:Rl CKS. Yes.


13 THE com T. --And if counsel haiTe anything further to sug-


14 gest they W ill have all afternoon to think of it.


15 Iffi. FDRD· Counsel expressed the intention of offering an


16 accurate draWing of the aaloor and it might not be necesBary


17 after they get the accurate drawing.


18 MR. APPEL. No, your Honor.


19 MR • FORD. It is all right.


20 MR. APPEL. There are the p'hysical facts there, your Honor,


21 and we want them to see it, we want to use t'he diagram ffiore


22 especially for the purpose of showing the relative posi-


23 tiona of these corners an,?-- showing the window at which :.lr.


24 Browne is alleged to have stood 3Ild also the distance


25 there and the -amount of space covered by the transaciitions


26 th9. t occurred there on that day, that is about the idea.
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1 MR. FRED;;;RICKS. Wel], we would have to have a distinct


2 understanding as to what we ~e going to do,


3 THE COURT. If the jury goes down there the court wi] 1


4 instruct then, that the~r are not going there for the pur-


5 pose of gathering independent evidence but for the purpose


6 of observing the premises in order that they may under-


7 stand more thoroughly the premises.


8 r~R. APFEL. We will agree, in the instructions to the jury,


9 that your Honor rr;ay instruct the jury to look where Wall


10 street is, for instcmce, and look at Los Angeles atreet


11 from Wall on Third atreet from Wall to Mair.. and so on.


12 hm. FREm~RIGKS' 1 think we can agree on all those things.


13 THE- COURT. It is quite likely you can and if they go they


14 will probably go at 9 o'clock tomorrow morning.


15 MR. FREDERICKS. But, 1 hope your Honor will makB no order


16 in regard to the matter.


17 THE COlJRT. 1 am r,ot making any order.


18 MR. FREm~RICKS. Because if your Honor does there will be


19 a crowd down there to interfere.


20 THE COURT· Yes, there will be no time fixed for their


21 going at the present time, 1 will leave that matter, when


22 they go, in charge of Bailiff Van Vliet and such assistant


23 as he may select.


24


25


26
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y,'rR FOHD: And accompenieo. by counsel on each sid.e.


THE COUR[': If c OUllS el on ei ther side wish to go they


will have that light. Do you wish to ask my more ques


tions on cross- examination.


MR DARROW: Therecol'ds ought to Bhovr--


UR FRib:mRICKS: II If the jury is going dovm t here I ,vas


going to ask him cbout the windows. There might be some


thine they woul d not go down. Is th ere a windoY! --


show the ,vindovrs there in t hat room. A' There is one windoy


right up here facing Los Angeles street) but then it is


it has got a sigh on it. You can't sec through it.


Q Right in here? A Takes up that whole space.


Q But you cannot. s ee through it? A No sir.


Q At that time it~as the same v~, you couldn't sec


through it -- VIes it? A Sir?


Q Couldn't see thr01.Jgh it at that time) on the 28th of


Nove.mber? A 1~0 sir.


Q It has been that way? A yes sir.


Q Any other windoy/s? A There are hIO sm'lll \7indovrs


facing Third street. They' area:/ay up) they are more like


a transome.


Q Are you the propreitor of the saloon? A No sir.


Q 'Viho is the proprietor? A Why, it is in partners.


The fellCNlS named .Take Vi tzelsberger & BUldhry.


Q Were they th e p rop:detors at the time -- on the 28th


of Nover.n.bel' last? A l'j'o sir.
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Q They- \Vel'e not? A no sir.


Q You have just simply been bar-keeper worki~g through


this time? A yes sir.


Q You are not the proprietor? A No sir.


Q Well, is your position imything in the vray of manqger,


or onything of that kind? A I was at that time.


Q You YI ere th e manager c,t that time? A yes sir.


Q Did you say who the proprmetors were at that time?


A Valentine.


Q Do you know what his intials are? A Geroge.


Q 'Where is he now, do you know? A He lives out ot


Gal'Vcmza.


HR FREDERICKS: That is all.


REDIIDWT EXA1UNATIOn


JvTR APPFL: .must a moment.. Vie v/ant to asle you this so as


to l~ further foundation for our request only, your Honor.


These doors here at the corner af t he saloon t hat I alll


pointing to, were those s\vinging doors? A yes sir.


Q And do they extend fram the top to the bottom? A yes


sir.


~ And what is their condition now; is it just the


saI:le ;;'lS it yras then? A yes.


Q Now, '{,hen you seid 8 feet from this point on Los


Angeles street here to this point, 8feet, you mean 8 feet


from the bar or the -ddth? A Prom the office, over
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1 door.


2 Q


3 A


But I knovT, the office utilizes qudlte a littl e space?


yes, and extends out.


tion.


THE COUR[': Is that all.


THE COUR[': yes sir.


hOYT \dde is th e croom,


.
I SUplpO se that diagram doesn't


A From \';'all to wall?


W lOt.. e . ,


Hovrv.ride is that room there


say, from the


n~_ APPEL: That is all.


their intention of offering an accurate diagrorn. I


vJi11 be left to sUyh orders (j.{' the couz-t as your Honor may


make upon stipuletion that v:e '..,-ill hereafter enter into.


not proportionately correct; that is about all.


From '.';all towall?


show over 16 feet in width, cccorc1ing to th e propo rtions.
- .


should think it would be probably more satisfactory to


all of us.


TE1'~ COUR[': just to cl E":ar up this point on c ross- e:'::amina-


never measured it out.


HR APPEL:I DOn't wish to go and make other corrections,


your Honor. I just asked to show that the diagram VJaS


:MR APPEL: Now, your F..nnor, es I understand, it is under


stood tl1.b t this qu estion of taking th e jury do\VIl there


lIR FORD: If th e court please, counsel have expressed


1JrR APFEL: How wide is it? A Oh, cbout 25 or 30 feet; I


,1TRFHEDERICKS :
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H. W. POHLHAJ:J, a vli tness cl;111 ed on behalf


of the defense, being first duly sworn, testified as 1'01-


lovvs:


DIRECT EX:AUIlTATIOU


UR FORD: we obj oct to any testimony being given by the


vIi tness on th e ground that he has violated the order 0 l'


the cou rt heretofore made wi th regard to the ecclusion


of "Nitnesses, (md that the witness had knovrledge of that


order.


TP..E COUlt!:: "Vnat is you r name? A H. vr. POhlman.


Q The question of the viol~\tion of the order, if mly,


will be taken up at the close of the testimony, but the ob-


j ection to his testifying


UR FOB]): We don'tcare to have the ':itness punished. We


simply obj rot to his testifying at ,,11 after th e rule,


so the testimony of the yritness may be exclUded, because


he has viol~lted the order of the court, and we ~.",ill submit


abundant authorities, but it is a matter entirely within


your Honor's discretion, and your Honor may examine him.


THE COUnT: The court vrill t.ake up th at l' eature at the


close of his testimony, but will not permit him not to tes


tify.


1.~p. DARROIV: I think t he:"6 is a mis ~pprehension ';ri th this


witness; he is here from POrtland with his little child.


He ask a:l c onns el several v: eeks EgO --meveral days ago,


anyhow, that he had no occupation here, and v:hether he
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,{lould be permitt.ed to stay in the court room, and it was
-


taken up, but not in the regular \vay. I think the vfitness


3 understood that it had been done.
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TEE COURI': I think that feature of it 'will have to be


dispo sed of


ltR D ARROW: This vri tn ess is simply an imp ef,ching "~Ii tness


and he could hear evelybody testify.


1m FBEDE1{[CKS: Unle ss he heard th e man testify whom he


has com e to testify against --


1m LARROVT: He has read his testimony.


UR FREDERICKS: He shouldn't have read his testimony; that


is the point. We should rely on our memories.


THE COURI': That is not the question. The qnestion before


the court is wh ether or not this :r:e rticular yri tness has


violated the order. That feature of it y,ill be taken up


t".t·the close of his testimony.


l!R APF}L: Let's make the l' ecord cl ear. 'V"e exc ept now, to


counsel on the other side, having called the e.ttention of


the court to this alleged violation of the rulillS of the


court by the wi tness as soon ()s we call him upon the "'i t-


ness stand, b ecause ~md for the reason that Vie allege6


that ity.as done only for the purpose of placin.g the wit-


ness in a bad light before this jury, end fa l' no other


reason Whatsoever, or d dJ.. We r.ssign his conduct as


error.


HR FRlIDERIWAS: V!hat is the use of having a rule, your
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1 Honor, if y:e are to pay no attention to it.


2 THE COURT: j,rr Fredericks; you misunderstood the court's


3 order entirely: The court di d not soy there ,vould be no at-


4 t ention THud t 0 it. COun sel has a right to stat e \TIhat he


5


6


7


8


deems to be error in the record, and he has don e so, for


the purpose of the record; I take it.


HRDARROW: I Y! ant to make anoth er statement in reference to


1!r Fredericks' statement, tlct this witness had no right


9 to read th e testimony 0 f Ec'trrington. Before you can c.sk


10 Harrington a question or arw ':'fitness a question, you have


11 got to go to your O\vn '-'Ii tness and find out Vlh at their


12 conversation "as, and then read it to the other witness.


13 HR PP.EDEP.ICKS: Certainly.


14 l'JfRDARRO\V: 80'.'.'8 must have got the conversation from this


15


16


\vitness in advance, so he had a right to l' ead Harrington's


testimony •


17 1~P. FREDERICKS: That doesn't follow.


18 lIffi FORD: Section 2043 of the COde of Civil Procedure pro-


19 vides for the EXclusion of Yfi tnesses as follows: "If


20


21


22


either party requires it, the judge may exclude any


wi tness of the a dverse party not ,.t th e time under ex


~mination, so· that he may not h ear the testimony of other


23 Yfi tnesses. "


24


25


26


TI·ill COURI.': yes sir.


HE FORD: That he may no t he,ll', and is penni tted to re ad


it after it is given, as counsel has said, he has to get
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1 the impeciching question frcnn this witness in oovance, but


2 he has no l~ight to hear the testimony or to read the tes-


3 timony aftenvards.


4 THE COUHT: Let, s cro ss that bridg e Ylhen vIe have come


5 to it.


6 1m DARROVl: Th ere isn't anything in this ERC ept he said


7 no to the qu estion the \'ri tness read.


8 THE COURT: He may testify if counsel desire to ask him


9 qu es ti on s.


10 llRIlARRQi.V: What is your name? A W. H. Pohlman.


11 Q Where do you live? A Seattle.


12 Q What is your busin ess? A BUsiness cgent of the


13 Bridge & Structural Iron WOrkers.


14 Q How long have you been the business cgent for them?


15 A Two years.


16 Q V!ha t vias your occupation pI' eviously? A Vibrking i:.t


17 the business, iron vlOrker.


18 Q Constructing buildings? A Yes sir.


19 Q. And hoY! long have you vlOrked at that? A Abont ten


20 ye,u's.


21 Q You vr ere call ed as a wi tness before the Fedelilal ,grand


22 jury, sometime in February or Harch,';;ere you not? A yes


23 sir.


24 Q, Did you meet .Tohn R. Harrington there? A I first met


25 him in th e ante-room of :T,rr Darrow's 0 ffic e, and later


26 met him inseveral places, and one was the District Attor-
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ney's office.


1ffi FREDERICKS: Uni ted stat es? A yes.


MRDARROW: You mean you first met him at my office some


time before? A yes sir.


Q You sot ccqna'inted VJith him there? A yes sir.


Q Then you met him at the United States grand jury room? I


A yes sir.


Q Did you have a conversation i7i t h him in l' eferenc e


to -- this is 28'74 -- did you have a conversation with him


',Ii th r eferenc e to v11 c.t he lmew about this case? A I had)


sir.


Q COvering how ma.'1.Y separate days? A About b ....OYieeks.


Q Yon remember about the time the conversations began?


A They began just before christmas) about two or


three days.


Q And ran up to new years or -- A Aft ere


Q. And you "00 th VJere in C:l t t endanc e um er subpo ena?


A yes sir.


Q Did he at thut time


fIR FREDERICKS: lIo time ment ioned.


MRMRROW: He s aid the conversations began abont tYJO days


before mlristmas, covered ~ period of about ten days) so


it 7.' as during that spac e.. Did he say to you at that time


that he did not see hoy! yr Dar row could in any mMner be


charged 'i!ith jury bribing, that he \78S <:cquainted YJith


eve:r:y detail and particular of the defense in the HcUamar
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!KR PORD: Obj ooted to as incoillretent, irrelevant and imlla-


t erial.


bribery, or '.'lords to that effect? A yes sir.


CROSS-EXM~INATION


Did you meet him up in Seattle urn. er tIl e name of J". :8.


No'w, when did this infonnation come to us;


You Imew him as J". B. Brice, didn't you? A No sir.


}Tuw, Hr PolliJ.ly1~ln, I want to ask you sone questions in


Q


Q


that, ~)JiTt it is not perfilissil')le to ask concerninG speci
acta


fic~ nntil you have asked the -:ritness -:rhether he is


ness that he knew someone a period 6\7ay anterior ~o the


date in t.he charee of the indictment here; that he l:n8'·;r a


third Ie rty; you Cai1llOt ask him spe 0ific acts, not only


to cOO y:i th th e defend ant ?


quaint ad with J". :B • IJcl\famara, 'were you not? A" No sir.


regard to Y,9ur ,-'elation to this con troversy. You ~.re ac-


case and knew that Darrovr had; nothing to do ""ith any


you convey this information?


Brice? A No sir.


Q


TEE COURI': The interest of the Yfitness, I suppose.


MR APPEL: I knO\1. You cannot show interest of the ':,it-


MR FREDERICKS: What is your name? A Pohlman.


HR APPE~: Transactions of a third party; vhat has that


lrR FORD: Showing his relation to th e case.


1c1RDARROW: All right; talce the '.'fitness.


!"rR ROGERS: Obj 00 t ed to as not cro s s- examina ti on.
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2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23
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26
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interested in the case here, and on '.-:hich side he is in ter


ested, '-'hether he has feeliYJ,gS of friendship for one side


or f eeli1128 of enmity (::gainst the othel'. If he says he


has not -- he has nofeeling of enm.ity against either side,


t ;1 en they can ask him vrhet her or not 11. e did some act or


say Gome thing that' ,,,hOYIS tlH1t feeling. If he says he has


no feelings of f'riGndship for thedefendant, then the.i can


ask him if he didn't do somethi~~ that indicated feelings


of friendship. That foundation must first be laid.


THE COUll?: You obj ec t to it tec ause the fo undation is


not laid?


IER 1-lOGERS: And not cross- e;-ca"1lination.


lJIR }"R};.::DERICKS: TO show the '~ritness' :celation. I can't


show it all at once.


THE COURT: I think the found ation ought to be lrdd. Ob-


j oction sustained.


IffiFRF..tDERICKB: I em laying, it, your Honor. .All ri811t.


T"R Pohlman, you remember --


THE COURI.': I think 'whil e t here is an int erruption, there


ought to 'be a correction in therecord. I notice pac~e


28'74, line 4, the nar'le, I presume of this Yiitness is spel


led C-o-l-e-ma-n. You spell your name how? A P-o-h-l-m-a


THE COffilT: I ~~ll assurae that is a clerical error and


direct that it 'be corrected in that respect, unless


there is objootion.


HRFORD: Ho, your Honor, that is ii1tended for Pohlman.
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I notic ed that.


THE COURT: It seems to be obvious -- All right, proceed.


lTR :EREDE1TIGrtCS: Do you r e::':1ember (;; time in the fo re part


of Septmnber, 1910, when there \"/as a bUilding in the course


of erection, l)loYI11 up in Seattle by dynamite? Fixing


th e time and preliminar,f.


UR ROGERS: Obj oc t ed to as not cros s- examinat ion , incoEl


petent, irrelevant and im."'llaterial. I obj oct to the ques


tion, :::nd moreover, I take an exception to its being asked


as not cross-examination, th e intention bein,g to p rej udic e


the defendant and the witness with ulterior cmd cmter


ior mat tel'S and sp EC ific ac ts '.""ihic 11 th e lav! does not per


mit.


~'IR FREDERICKS : The in t 8n t i on being to plaG e him and th e


jury in possession of t'hef~1cts as to his relation to th e


case, in order they may weigh his testimony.


M:R ?OGE"RS: TIle.! haven't asked him if he Ime;;1Tr Darroy; or


hoY! lone; he· has knoym him, or an;;lthir1C about that. He


is prowling ;;,round Seattle '.'lith J". B. Brice.


],lR FREDEHICKS: I do no t have to c onfin e m;y"S elf to that


question. This is cross-exc-'Z'lination.


J'JR "ROGERS: To as-k him if he committed murder, it would


be reversable error.


ltIR FR DE1TICKB: I haven't asked him if he committed mur


der yet.


loCR FOB]): This is a case '-the re the def endant is char,:; ed
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1 ','rith bribery, conducting a case in 'which J. B. McNamara


2 was charged yrith the crime of murder. We want to shov! that


3 this '·~Jitness has a direct personal interest in that mat-


4 ter. I dOl1 t tcare to s tate the facts before the jury or


5 make any offers to sho,! at the present time, r.;ecause vie pre


6 fer to have it come from th e 11ps of the v!i tness, and we


7 believe t hat is the prope l~ way to d 0 it.


8 1TR APPEL: yes; no'v!, we take an exc ept ion t a his making any


9 such statement as that, because it doesn't conform with


10 the law. He 0~3ht to Imow he cannot ask for specific


11 acts. If he don't moy! the code says tl1at, sud he


12 should 'have read. that. Th e code says you cannot imp each


13 a 'witness by questions com erning specific acts, no founda-


14 tion laid for ~his ~lestion. His relation to a bUild.ing


15 in Sea~tle is so far removed, not only by space and length


16 of time, and all that as to be absolute~ so remote it


17 '.70uld not cut any figure vrhether or not Harl~il1gton did


18 tell him -- this man might as well admit,:" if it:'.;ere true,


19 that hevias the most wicked man and had done ",1.cked things


20 and yet that Yfould not shaY! that Harrington didn't tell


21 him '.'fhat he said. Yon canttso to '.~.ork and ask a man for


22 all his 5cts fram th e time he 'was born up to the pr esent


23 time, in a roer to impeach him or shoy! his relation t a the


24 party.


25 THE COURT: The objection is sust~"ined on the gronnd no


26 fonndation has been laid, '.7ith leave to 1" enet! it if the
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1 foundation is laid.


2 I don,t understand ','fhat the court


3 means by layin5 the fmmdation.


4 TEE COUET: I mean interrogating the Yfitness as to


5 v.n ether he is friendly or unfri'endly to th edefense or


6 prosecution.


7 UR JlRlCDERICl'GS: Well, your EonoJ;, I cannot be bound by Yfhat


8 he says in that regard.


17 llcHa'l11ara and others, isn't that correct?


yrere
15 'Q And ]\fr Darro'li:; is your ottorney -representine you; you"con-


16 tributin.g mon ej' to his fee in the case of People versus


THE COUHr: Q.uite true. ,\,
\"


Your officIal position is what? A BUs-"\


\in ess ag ent •


Q Busin ess agent of -:,n at? A Of local 86.


0. Of vfhat? A Of the International Association of


& st 1111C tLlral Iron Workel~s.


fIR FREDEHICKS:


9


10


11


12


13


14


18 JiR HOGERS: Obj ected to as not c ross-examinat.ion c.nd a


19 donb1e question. Your Eonor observes two questions in


20 the on e. He vras your cttorney, and }'Iou were contributing


21 money.


22 TEE cou~r: Obj cction OJ erruled.


23 HR r\OGERS: Exc ept ion.


24 ~c~n.IAR1WW: I:o es he mean the --i tness t attorney?


25 A I would like to have the question divided. I '~ill


26 have to answer one in th e n8.3ati ve and one in the affir-
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1 mative.


2 UR FREDERICKS: All right. Inswer one in the


3 and one in tl1. e negative and specify vihich you do.


wards the d ef mse.
he


~ Uone-y t hat" was in c harg e of, and money that he //


He was not my ~.,ttorney, and we contribu '::ed moneyA4


5


6


7 YlaS using.


8 Jm P.oGERS: Objected to as notcross-exaYl1ination and a


9 double question; incompetent, irrelevant and immaterial.


10 THE COURI': Overrl1led.


12 TEE COURT: overrul ed.


13 MR ROGERS: ~xception.


11 ]IR ROGERS: Calling for a c onct'lusion 0 r opinion.


What is the question.A14


15 (Last question read by the reporter.)


It isn't to my lmowledge that he was in charge of16


17


18


A


money or using


11:RFREDERI CKS :


• L.
l II.


Who did you send it to?


19 HR P..PPEL: That is immaterial. We object to it as inc OIDl)8-


20 tent, i rrelevant ~md im."'r1.aterial, and not c ross-examina-


21 t ion and asldng fo r specific acts, asking for sp €0 ific


22 acts com ernins the relation of the wi tness to other pc.ir-


23 ti es.


24 rrHE COUHl.': Obj ection CNerruled.


25


26


~JR APPEL: 'Uee:c ept •
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1 A We sent it to our international.


2' MR. FREDERICKS. Vll-o is that 7


3 MR • ROGERS. Tr'8 same ohjection •


4 THE COURT. overruled.


5 MR • ROGERS. Exception"


6 A International Association of Bridge and Structural Iron


7 Workers.


8 MR" FREDERICKS. Q ><f wh ich J :r: McNamar a was foi'i"merly the


9 Secretary? A yes, sir.


10 1m • ROGERS. The same objection.


11 TEE COUR':'. ~verruled.


12 MR. ROGERS. Exception,


13 MR • FREDERICKS. Q ~he J J lvTcNamara that was charged wi th


14 the offenses that Ytr. Darrow was defending? A Who?


15 MR. ROGERS· The same objection.


16 THE COURT· Qverrul ed.


17 MR • ROGERS. Except ion.


18 MR. FREDE?lCKS. Read the question.


19 (Last que2,tion read by the reporter.)


20 A Yes, sir.


Wrat do you mean by being interested?


Darrow in those cases, 'Nere you not; ;,tr. Pohlman?


A


know Whether 1 should be interested in the conviction or


Q And you were much interested in the success of loi"2\
\


\


/' \\\
Q Well, 1 don't know, it seems like a plain question.


If you specify what part you don't understand. A 1 don'~
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acquittal.


Q, Oh) 1 see. Read the ques tion. \


(Last question read by the reporter.) \


Q, The success of Mr. narroWr A 1 'Na.S./ "".
~. \


\
Q And that was a direct personal interest on your part, \


wa.snBt it) by reason of your affiliation and feelings and)
-'


official position.


8 MR. ROGERS. wait a moment.


9 A Not a personal--


101m. ROGERS 1 object to that as not cross -examina tion,


11 calling for a conolusion or opinion) moreover, a double


12 question. The question is ambiguous in its present form.


13 TEE COURT. Objection overruled.


14 MR. 1'tOGERS • Except ion.


15


16


17


MR. FREDERICY.s. Fir:.ish your answer.


(Last answer read by the reporter.) A


Q ijot a personal question with you? A


Tba' is alY
Yes.


18 THE COURT. 1tis 13 o'clock) gentle Hlen • We VI ill take a


19 recess now.


20


21


22


23


24


25


26


(.Jury admonished. Recess until 2 P.M.)
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3 Defendant in" court with counsel. Jury called; all present.


4 Case resumed.


5


6


7 B E R T H. F RAN K LIN, on the stand


)


8 for further recross examination:


9 THE COURT: Mr Franklin is on the stand. You may proceed


10 with the recross examination.


11 ImR APPEL: Mr Franklin, you said -- they questioned you here


12 on redirect as to the time you had a conversation with Mr


13 Drain I believe you stated it was after the indictment in


14 this case had been returned. Am I correct about that?


15 A


16 Q


No sir, you are not correct.


Well, was it before or after the 25th daY of January·,


17 that wi11 fix the time.


18 lml FREDERICKS: Objected to upon the ground it has already


19 been gone into on cross-examination.


20 THE CO~T: I presume this is preliminary for fixing the


21 date.


22 !~ FREDERICKS: Yes, I suppose so. I make my objection so


23 I can --


THE COURT: Objection overruled.24


25 A To the best of my recollection it was before that time.


26 ~m APPEL: Before that time? A Yes sir.
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1 Q . The reason I asked you, you spoke of a conversation


2 with Mr Drain and a conversation with Mr Dominguez. I did


3 not know which of the two conversations you referred to,


4 either being before or after that time. Was your conversa-


5 tion with Mr Drain after that conversation with Mr Dominguez?


6 A I had a conversation with Mr Dominguez and Mr Drain and


7 MrNichol at one time, and with Mr Dominguez at another time


8 in the presence of Mr Wheaton.


9 Q There were two conversations? A The conversation


10 with Mr Dominguez when Mr Wheaton w~s present was sUbsequent


11 to the time I talked to Mr Drain and Mr IHchol


12 Domingue z •


and Mr


13 Q That was then the last conversation referred to with


14 Mr Dominguez and Mr Wheaton was about February 3rd?


15 A I think that waS the exact date. I am not posi tiv'e.


16 I think that is the date. If that is a Saturday that is the


17 date.


18 Q Now, at that conversation, if 1 am correct, I understood


19 you to say that you stated to Mr Dominguez something to the


20 effect that you didn't want to have Mr Darrow dragged in?


21 Q What conversation to you allude to?


22 A At the conversation with Mr Dominguez and Mr Wheaton.


23 (Last question read by the reporter)


24 1.m FREDERICKS: Object to that upon the ground that it has


25 already been gone into on cross-examination.


26 THE COURT: Objection overruled.
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1 A I didn't so testify.


2 rm APPEL: Well, I understood so, that is why I am asking;


3 I am trying "to clear these things up.


4 A I suggest you read the record and then you can tell


5 what I testified to.


6 Q Well, ltd rather ask you. Now, what did you tell Mr


7 Dominguez, then, about ~r Darrow at that conversation?


8 1m FORD: Just a moment. We object to that as not proper


cross-examinatlion to put all of its impeaching questions


the


If counsel has its opportunity on


We difintt go into what was said at the


they didn't put any as to this second conversation on cross


"
second conversation ourselves, either, on redirect


examination.


cross-examination.9


10


11


12


13


14 second conversation on redirect, consequently counsel has


15 no right at this time to go into that conversation. It is


incompetent, irrelevant and imoaterial, and not recrosS


examination.


if you want it.


1m APPEL: The conversation in reference to Mr Darrow, that


short. I can tell it very qUickly.


A ~~ Dominguez st


A The conversation was very


Well, what did you say to him?


What is the question please.


I will give you the conversation as near as I remember,


A


Q


is all I am interested in.


THE COURT: Objection overruled.


A


(Last question read by the reporter)


16


17


18


19


20


21


22


23


24


25


26







1


2


3


4


l .:iq::1 I
up to the bar and said, ITBert, you taught me in speaking


of Mr Darrow in our conversation with Mr Nicholn and Mr


Drain, adjeotives,in speaking of your liking for him,


adjectives that I have used in arguments in courts of law


5 since that time, and you also stated to me that Mr Darrow


6 never gave you one dollar of money.1T I said, "Mr Domin-


7 guez, the first part 0 f your statement is correct, but the


8 last part of your statement is absolutely false." And I


9 turned and left him, not wishing to continue the conversa


10 tion.


11 Q


12 A


Wasn't Fred Spring there present at that conversat ion?


I think Mr Spring waS there, yes sir. You mean Spring


13 attached to Mr Rogers' office~ I presume?


14 MR ROGERS: Pardon me, that is not hardly correct. lTo t at-


15 tached to my office, no, not in the psychological sense.


1m APPEL: That is a volunteer statement of the witness.


THE COURT: The Witness had a right to have the particular


16


17


18


A That is the sense in which I am speaking.


19 Spring you spoke of identified. There may be a number he


20 knows, for all I kno~.


Mr Spring was attached to Kr Pagers' office be stricken out


as not responsive, and being a voluntary statement of the


wi tness and not responsive to the question.


21


22


23


24


25


26


MR APFEL:


MR FO"':D:


We ask that the statement of the witness that


Simply a remark identifYing him.
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The court identifies this as a question fromTHE COl'lRT.


the wi tness for the purpose of identifying who Mr. Spring


was, and for that reason it will be denied.


MR. APPEL. We except to the cons truc ti on of the cour t upon


what the witness meant on the ground it is invading the pro


vince of the jury in that respect.


Q Now, so you had told Dominguez before that time to the


effect, something to the effedt that Mr. L'arrow had nothing


to do with thequeation of bribery and at this time you said


to him that it was not true, SUbstantially, what he said


in reference to Mr. Darrow's connection wi th it.


MR. FORD. We object to the first part of that question as


the record is the best evidence what was said on the former


occasion. That the proper form of putting an impeaching


question is in the very words that counsel desires to put it


upon cross-ezamination and that it was put upon cross


examination and we object further upon the ground that the


question has been fUlly answered.


THE COURT. Objection sustained.


MR • APPEL. Exception.


Q Now, isn't it true that in the presence of Fred Spring,


Mr .. Wheaton and· 0 thers at the Hollenbeck on the 3r d day of


February J 1912, and the conversation occurring at Mr. Polaski'


bar room and not at the Hollenbeck, that you did say to ilr.


Dominguez in the presence of the persons 1 have named, and


26 others being there present, either within hearingar out


as 1


2


3


4
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hearing, whose names 1 do not know now, that Mr. Darrow


had absolutely nothing to do With the matter upon which you


had been arrested and indicted?


MR. FORD. 1 would like to have that question read just a


moment, the Court please.


THE COURT. Read the question.


(Last question read by the reporter.)


No objection.


1 would like to have those ~ueations and answersMR. FORD


MR. FORD.


read. 1 don;t think 1 correctly understand them.


A 1 will have to answer that question, the first part of i ,


by stating 1 think the conversation 1 alluded to was in the


Hollenbeck Bar; it may have been in :Vir. 'Polaski f S , trey are


side by side, it might possibly be that is where it occurre •


The last part of your question 1 will answer by stating


it is not true, either in word or in effeft.


Q Didn't you then say in substance, 1 being at this time


unable to quote the language then used by you at that time


and place, and the persons then present, that you didn't


propose to tolerate or to allow anyone to drag in the name


0'£ Mr. Darrow in connection wi th your case? A 1 think 1 did


s tate that,· yes, sir; yes, sir. 1 Was protec ting Mr.


Darrow at that time.


Q, That was after you had made the statement in writing to


A 1twas.


Q --to Mr. oscar Lawler and Mr. Ford? A 1twas; yes, sir.
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THE COURT. All right, read them.


(Last three questions and answers read.)


MR • FORD. As to which conversation? Read the preceding qu


tion, 1 want the time he is alluding to.


A February 3rd.


BY MR. FORD. Q February 3rd? A yes sir •


MR • FOPD. Go ahead.


(Record read. )


A 1 will state further, in answer to that question, it was


a matter of protection to myself, it was a question 1 didn't


car e to discuss wi th anybody.


BY MR. ArrEL. Q Yes, 1 understand that. (l Yes, sir.


Q ~ow you were trying to protect M4 narrow on February 3rd


by making the statement which you have testified to here to


the persons 1 have named. How did you expect to protect Mr.


Darrow when in fact you had already accused him of the thing


you have testified to here in your statement to Mr" Ford?


A 1 had not at that time accused Mr. narrow 'publicly of any


cr ime •


Q Hadn't you accused him to those in authority? A 1 had;


yes, sir.


Q And hadn't tbey said to you, that is those in authority


or their agents or intermediaries, or your agents and inter


mediaries, it was better for you to tell the truth 7 A Mr


Adams told me that, yes, sir.


Q Yes, exac tly. After the conversation wi th Mf-- A
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best thing for my family.


Q --after conversation with Mr. Ford? A You will have to


ask Mr. Adams what he conversed with Mr. Ford about, 1 cannot


tes tify to that.


Q yes. All right. Now, you were trying to protect Mr. Darr w


on February 3rdj 1 understood you yesterday to state that th


indictment against Mr. Darrow had been returned on January


29th, is that true?
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A An assumption does not make it a fact,
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A We1l 1 you misunderstood it then I for I never testified


when any indictment was returned. I don't know now when it


was returned, 1 have not the least idea.


Q Didn't counsel on the other side say I"Assuming that this


indictment was returned in this case January 29th", in that


question, and didn't you approve of that statement here, or


substantially so?


I don 1 t know.


Q, The indictmentis part of the files in this case. Now,


let us see it and have the indictment 11


MR • FORD. I think it was filed January 29th.


BY MR. APPEL. Q, Here is the ',indictment r'i1ed January 29,


1912. You had been before the grand jury before to testify


against t~. Darrow, had you not, that is, one or ~o~estions


involVing his name? A 1 don't remember the date in which


I appeared before the grand jury.


QYou appeared before the grand jury before the indictment


was returned? A 1 don't know when the indictment was


returned.


Q 1 am telling you January 29th, 1912. Don't you know


that
l


and isn't that a fact? A I don't know; I don't


remember what time I appeared before the grand jury. It is


a matter of record and easily ascertained.


MR. FREDERICKS. I would like to make an objection, tha t iS I


that this matter was fully gone into on cross-examination and


what counsel is after now is simply a matter of argument
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evidence.


been fully covered on cross-examination as to what this


witness said before the grand jury and the time before them.


MR. APPEL. 1 do not think the time was before them,


THE COURT· There is no unanswered question at this time.


BY MR _ APPEL. Q NOw, Mh Franklin, you were interested all


along during the month of January in prott\cting Mr. narrow1s


name and you were· telling peopl e what you say was no t true


MR _ FORD- We object to that onthe ground there is no such


It haswhich they should argue at the time to the jury.


MIt • APPEL. NOw, --


THE COURT. Couns el has not finished his question.


MR _ APPEL. Ther e is such evidence and you brought it out


yourself.


MR • FORD. Go ahead.


BY MR • APPEL. Q Were you not interested in protecting


the gentleman whom you said tr eated you so kindly and


nicely sufficiently as to have noticed by the news in the


papers that the indictment was returned on January 29th?


MR. FORD. To that question we object upon the ground that


the comments attached to the questionali through the ques


tion make it of an argumentative character and it is argu


mentative. We object further on the ground that that


matter has been fully gone into on cross-examination and


it is not recross-examination


THE COURT. Objection sustained.
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--the question is-


Wrat is the objection?


1 wish to state the objection to it on the ground


MR • FORD.


THE COURT.


MR • FORD.


it is irrelevant., immaterial and not recroas-examina tion •


THE COURT. The·w itness has answer ed he doesn 1 t remember.


};ffi • FORD. But, 1 wish to take an exception to counsel t a


asking the question itself and ask that the answer be


stricken out in order that 1 may make my objection ar-d in


order to s top fur ther questioning along that line.


MR • APPEL. Take an exception.


Q Didn 1 t you see in the paper that the indictment was


returned January 29th, 19127


MR • FREDERICKS' The sarne objection, the same reasons.


MR. FORD. Also, calls for hearsay as to what he saw in the


paper.


THE COURT. Objection overruled.


A 1 don,t remember; 1 presurre that 1 did.


Q ~ow, didn't you know then and don't you know now that


you gave your testimony before the grand jury and rr.entioned


Mr. ~arrow as having given you the money to bribe Bain and


to bribe Mr. Lockwood before that indictment.was re....:.turned?


A 1 don,t remember when 1 appeared before the grand jury.


MR • FORD. The testimony here, if the court please--


MR. APPEL. Quave you any idea when you appeared before it


MR • FORD. 1 have a right--


THE COURT. Wait a minute.
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records of the indictment show the name of Mr. Franklin I
in the indictment itself, consequently he must hav~ appeare


befor e the gr and jury before that indictmen twas returned,


and so far as that, Mr. Franklin appeared before the grand


jury before the 29th day of January, 1912, and to try to


prove it in any other manner by the testimony of the


witness, when the witness says he doesn't remember, is idle


and speculative, and 1 object to it.
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the ob jection 'is overruled and the motion to strike out the


!nswer is d~nied.


13581after a different point, andI think counsel isTHE COURT:


MR ROGERS: I take an exception to counsel's remarks as in


forming and enlightening the witness in order that he may


.forestall the cross-examination on the question, that he


didn't remember he was before the grand jury before the


finding of the indictment, to inform and forestall the


cross-examination upon that, after the witness having sm d
not


he doe~ remember that WHRX he was before the grand jury


before the filing of the indictment. We have a right to


show that he didn't state the truth.


1m FORD: The witness didn't so testify, and if I understood


it, he, the witness, said he didn't remember when he was


before the grand jury, and ';he doesn't know 'When the in


dictment was returned, consequently he cannot answer; he


has no knowledge, and I submit the records are before the


Court, part of the records of the Court, and it is the


best evidence on the SUbject, and that it is an attempt to


get the 'Wi tness to say something by reason of a lack·


of memor~t say something that does not coincide with the


facts of an a~solutely immaterial point, a~ far as thiS


witness is concerned; as your Honor knows the law to be


that a witness cannot be impeached upon an immaterial


~oint. The law rec6gnizes the psychological fact that on


immaterial matters the memory is not so accurate as it
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1 on more material matters; and for that reason the law does


2 not permit a witness to be impeached upon immaterial matters


3 THE COURT: What motion or objection are you arguing?


4 rm FORE: I am objecting to the last question before the


5 Court,and I as~~the Court that the answer be stricken out


6 until I could make my objection.


7 THE COURT: The 60urt has already ruled on it.


S MR ROGERS: In view of counsel's statement what the witness


9 said, before Mr Petermichel leaves, I would like to have


10 that answer read.


11 MR FREDERICKS: Simply following the argument of the


12 defense, your Honor, that is all it was.


13 MR APPEL; We want it read, nevertheless.


14 (Last question and answer read by the reporter)


15 1m APPEL: Now, after hearing Mr. Ford state here in open
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court that your name appears on the list of witnesses at


tached to the indiotment of this case, whic h was returned


January last, 1912, have you anY~QUbt now, Mr Franklin, as


to whether or not you appeared before the grand jury as a


Wi thess.'for the people and there mentioned the name of


Mr Darrow before that grand jury, prior to the finding of


the indictment?


MR FORD: Now, we object to that question as absolutely


irrelevant and immaterial and as conveying in the very


question an insult to counsel of the opposite side that it


was for the purpose of apprising the witness.
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is that the witness has absolutely nothing to do with the


matter; that the records are there and are the best eVidence


when the witness went before the grand jury and testified


before the return of the indictment, and it is absolutely


immaterial what this witness' recollection is about it.


It is not the best eVidence; it is not recross-examination,


~nd incompetent, irrelevant and immaterial; and if counsel


is seeking to establish the fact that this witness appeared


before the grand jury before the finding of the indictment,


he has got it here in the very best evidence. If he is


asking the question for any other point we object to it


upon the ground it is argumentative.


THE COURT: Objection overruled.


A Read the question, please.


(Last question read by the reporter)


A I still say that I do not know when I appeared before


the grand jury; I do not know the date and I do not know


the date when the indictment was returned against Clarence


S Darrow, consequently it is impossible for me to answer


your question.


MR APPEL: If we tell you it was returned January 29th, 1912,


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


wouldn't that aid you?


sir.


A Not coming from that sonrce, no
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is not being cross-examined.


MR • FREDERICKS • Very we: 1 then.


A 1 will state--


This is a matter for cour t and not for counsel·


ing upon the Witness--


THE COURT. You will have time when 1 get through.and 1 will


admonish you, Mr. Fr ankl in, that language at this time_ mus t E


refrained from in the court room. Strike out the answer.


A 1 will state, your Honor, for my own benefit that the


language that 1 used was not intended as any refledtio
n


THE COURT.


THE COURT. Wait a moment, M:r .. Franklin. The court is per


fectly able to deal With any question of the present nature


that comes up here and doesn't require the aid of any counse


in doing it. Mr, Franklin, your remark and language to couns


is improper. It is a reflection upon counsel that ought


not to be made--


MR. FORD. If the cour t pI ease-


THE COURT. Wait a moment--


MR. FORD. 1 desire to take an exception to the court cornmen


MR. ROGERS. NOw, if your Honor please, 1 think-


MR • FREDERICKS. 1 don't want your Honor--


A I didn't mean it in that way.


MR. FORD. The witness is entitled to make just exactly that


answer. Here are men trying to accuse him and tratP him-


MR • ROGERS. 1 have the floor--


MR. FREDERlCKS. The remark is proper and he has --thi s wi tne
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1 merely


2 i'e an t that the record was the bes t evidence.


3 MR. FORD. Now, if the court please, 1 desire to take an


4 exception to the court commenting upon the attitude of any


5 witness upon the stand. The Code provides that the jury sha 1


6 be the sole and exclusive judges of the credibili ty of wi t-


7 nesses; that they shall consid er those things 0 Idon l t


8 think it is fair to the Witness to criticise him Without


9 asking the witness--giving the Witness an opportunity to


10 explain it, and,furthermore, it appeared to me at the time,


11 1 might be mistaken, but it appeared to me that the Witness


12 simply realized the fact that couns el--adverse couu,sel--


13 was endeavoring to trap him, and he further recogni z~d the


14 fact that under the law they had a right to assume things


15 that were nottreally in evidence, and perhaps other facts, an


16 that he had a r igh t to suspect the ques tion as to whether


17 certain things were true or not when propounded to him by


18 adverse couna el •


A 1 refuse--26 befor e the gr and j'PI' y as a wi tness '?


19 THE COURT. oentlemen, we are spending too .much time in


20 discussing these matters.


21 MR. ROGERS. 1 take exception to the last statement of counsel


22 THE COURT" Exception will be noted. Proceed witt the nes:t


23 question.


24 MR" APPEL. Q Now, Mr. Fl' ankl in, look at your memor andum


25 there and see if it don,t state on what date you appeared
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1


2


3


MR • FREDERICKS. object upon the ground it is incompetent,


irrelevant and immaterial and not the best evidence ani not


recross-examination.


4 MR. FORD. We desire to call your Honor's attention in


5 support of that objection to the fact that counsel asked the


6 on cross-examination about his apre aring before the grand


7 jury and put the very question that was put.


8 WHE (JOURT. Mr. Ford, 1 think the court thoroughly understan s


9 your position in this matter and doesn ' t fully agree with yo


10 Objection is overruled.


11 MR. APPEL. 'Read what the witness has said here.


12 MR. FREDERICKS. It is not a question, exactly, 1 think it


13 is an instruction.


14 THE COURT. 1 think, Mr. Appel, counsel is right in that


15 respect. It is not.;qn6stion but· a direction. Counsel may


16 not direct the wi tness.


17 MR. APPEL. 1 said to look at it if he pleases and see if


18 it doesn ' t--


19 MR. FORD· To that direction we object upon the ground


20 that counsel has no right whatever--the right of using


21 memor andum is one that is con\err ed upon the witness in


22 case he desires. to use it and cannot be used by way of


23 sUbterfuge to look into a private memorandum of the witness


24 on other sUbjects. He has not used it in regard to that


25 day, has not asked permission to look at it, and counsel


26 has no right to direct him to look at it.







1 suppose
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1 MR. ROGERS. I suppose, yourHonor please, what we desire


2 in', this matter espec ially from a wi tness of this class is


3 the truth--


4 MR. FREDERICKS. We object to"this class ll --


5 MR • ROGERS. At this time 1 have the floor.


6 we desire, if he haa anything there that will enlighten


7 us, after he has said that he kept a memorandum of Where


8 he was, and Whom he saw after the 14th, which he produced


9 in court here and from which we have taken leaves~. and


10 which he said he dbtated every night, that in the interest


11 of truth and juatice we would have the right to look at that


12 book which you have produc ed here in the cour t room, and


13 ascertain if it does not show the date when you were before


14 the grand jury.
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does not remember. We ~ant to show that he does remember,


and that~he'did know when he testified a moment ago that he


didn't know that he had been before the grand jury and PUb-
licly denounced Mr Darrow in that behalf and in that


presence; we want to show that he did nmt tell the truth.


;
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heHe says


We have aright to show that he


He has tried a subterfuge (td get out of it.


We have a right to do it.


knew before that indictment was ever brought that he had ac


cused Mr Darrow, and thereafter he said that he didn't want


to publicly accuse him, all of which is most inconsistent.


We have a right to develop those inconsistencies, and he


mentioned without question -- he volunteered that informa


tion that he }1..ad that memorandum in his pocket and for the


purpose of endeavoring to frighten us, doubtless, by saying


that he could account for his whereabouts on all occasions,


he took the book out of his pocket, and in the presence of


this jury, he has repeatedly gone over the leaves. He told


us he dictated the memorandum every night. He run it over


to see if it is true. He has it in his pocket. We asked


him to look at it under his own statement that he made


that memorandum to protect himself as to his whereabouts.


Is that an unreasonable request? He said that is his private


affair. It is not his private affair, at all, if your llono


please, but the affairs that concern the liberty of an


American citizen which are not private, and we have a right


when he has information there in his pocket, here in the
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forestalled
Court, we have a right to it and we ought not to be . A


r
2 from it by any objection Which of itself is a subterfuge,


3 that it is a private affair. It was not a private affair


4 when he was before the grand jury and when he went on the


5 stand. I insist, in the authority, the 18th Cal. and the


67th Appellate, (quoting authority). Those I can show


7 aare the exact words of the decision, and therefore we have


8 a right to'his statement he made himself, and which is


9 ostensibly made here.
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2 it as misconduct, if there is any such thing as misconduct


3 of the attorneys for the defense, for counsel to refer to


4 this ~tness,this kind of a ~itness; as to ~hat kind of a


5 witness this is is a question for the jdry and not for the


6 Court; as to whether this witness is an accomplice ~E not is


7 a question for the jury and not for the Court. It is a


8 question of facts, so decided in dozens and dozens of


9 cases. This witness has been on this witness stand, now,


10 solidly for a week and he has borne the brunt of the cross


11 examination of two attorneys on the other side, both able


12 and competent, and we object to him being referred to as


13 "this kind of a witness", in the light of. the manner in


14 I which his testimony has stood their scrutiny --


15 MR ROGIBS: We take an exception to the District Attorney


16 co~nenting upon the testimony of the witness or arguing on


17 the weight of the testimony, and the witness' credibility.


inguez and Fred Spring dOVin in a saloon on Spring Street


on the ?ird of February. The evidence in this case shows


that this defendant Darrow was indicted on the 29th of


January, four or five days before that, and it shows


The point which I wish, is just this: this witness has


testified to a conversation he says he had with Frank Dom-


of "this kind of 9. witness", as far as that is concerned.


difference between thatkind of a comment and the comment


JJR FREDERICKS: I see I have the floor. I don't see the
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1 Franklin's name is on there, and Franklin says he testified


2 before the grand jury, and he said so some time ago on


3 cross-exqmination. Now, that is all in the record, that has


4 all been testified to.. Now, counsel wishes to have him go


5 into that same matter again which is simply a matter of


6 argument. We will show on redirect examination all that


7 occurred down there at Spring Street on the 3rd day of


8 February, possibly the whole transaction, if it hasn't


9 been brought out here, but it is absolutely not recross


examination to go into this matter again, and to assume that
10


this witness is trying to dodge anything. That is the vice
11


of this. ss~um~ng that he is trying to dodge ,anything, when i
12


kR is simply a matter of dates and those ~ates are already
13


in front of the Court and already in front of this jury and
14


this jury knows just what the dates are,
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1 and it is unfair to the witness that he is assuming to


2 dodge some thing. He simply says he didl1 t remember the date.


3 Trying to be technical--he may not, 1 didrlt remember the


4 date of the indictment until itwas read here.


5 THE COURT- Objection overruled.


6 MR. APPEL. Just read the question.


7 (l,ast question read by the reporter.)


8 A That is a demand, your Honor, 1 can hardly answer.


9 Q You understand what that means? A Very well, yes, sir.


10 QIn view of the fact that 1 understood you to state that you


11 did not remember the date when you appeared before the grand


12 jury 1 simply requested you to look at your memorandum and


13 see if it didn't state the date. Now, will you do it or


14 not? A No, 1 refuse to look, it is my private affair.


15 MR. APPEL· Now, we as k the cour t· to order him to look at


16 that memorandum and see if it don, t stat e the date.


17 MR. FREDERICKS· We maintain the court hasn't a right to


18 order the Witness to look at the memorandum and especially


19 on matter that is immaterial and trivial already estab


20 lished before the cour t.


21 THE COURT. Mr. Franklin, are you able to refresh your memory


22 by looking at that book?


23 A 1 don,t know whether that appears in my book or not, fran.


24 state it may and may not. 1 presume that it does; 1 don't


25 know, and that is absolutely true.


26 THE COURT. The court regards it as your duty then to







1 examine the book as requested and inform the court


ni0r-
whether '


2 or not the examination of the book will refresh your


3 memory.


4 MR. FREDERICKS. If you have got it wi th you go ahead and


5 Jook at it.


6 A About what date was that?


7 MR • ROGERS. Your Honor Please" we take an exception of


8


9


10


this method--the court has directed thewitness and has


assumed charge of the matter by his interrogation. The witn s~


•refused and thereupon the district attorney says, "Oh, well, I


11 go ahead and look at it", if your Eorior please.


12 THE COURT. 1 did not hear the district attorney make any


13 remark.


14 MR • ROGERS· 1 did hear him, if your Honor did no t hear


15 him 1 did •.


16 MR • FREDERICKS· We are getting in to a matter of temper


17 between the wi tness and the other side and it was simply a


18 matter of temper, that is all.


19 ME. APPEL· That is anotber instruction.


20 THE COURT. Just a moment, Mr. Appel, the witness is looking-


21 MR APPEL. And he asked me to furnish him a date. about


22 what date he saya. 1 was going to suggest to the witness


23 for his convenience that the indictment here, as we all


24 know and as we all agree, is dated January 29, 1912.


25 THE COUR T· l,et me have the indictment. 1 think the


26 is entitled to look at it.
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A rardon me, what is the question, the indictment as to


the date or the date 1 appeared before the grand jury?


MR~ FORD. The question is the time you appeared before the


grand jury.


MR • Al'PEL. 1 am asking it very mildly and nic ely.


A That is very kind of you, 1 am sure 1 appreciate it.


THE COURT. Now, gentlemen, this is a serious matter.


A 1 have a memorandum here which says 1 appeared before


the gr and jury on January 20, 1912.


THE COURT. Now, gentlemen, we Will suspend proceedings


in this case for just one moment. There is another matter


on the calendar that requires attention at this time, so the


jury may remain in their seats.


(After recess.)


MR .• APPEL. Q Mr. Franklin, will you do me a favor to let


me see that memorandum, just the one referred to. Only


one par t of this would be rnater ial, your Ronor, wi th your


Honor's permission and counsel here, that part tha.'ttrefers


to the date of going before the grand jury. A 1 have no


objection to it all being read.


MR. APPEL. 1 underst:md. 1 offer this in eVidence, your


Honor. 1 will read it With your Honor 1 s permission:


"January 20, 1912. Home in the morning. In the afternoon


went befor e the grand jury, later to track meet." and the


other 1 will read, if you so desire.


MR. FORD. We don'l'tcare anything about it.,







'!3'(2


MR • APPEL. Only 1 want to leave it out.


MR • FORD. Leave it out if youwant to.


MR. AP'PEL • All right, we will leave it out. And on the


1


2


3


4 margin of the slip there is "January 20, 1912".


THE CLERK. Defendant 1s Exhibit E.


in the course of your testimony on redirect state that the


time .that you had made up your mind to tell the truth was


the day when you and ~. Ford went over to Oscar Lawler's


office and made the wr it ten stat ement on January 25, 1912,


and that you had not prior to that time made up your mind


1 made aA


That is not aJ. ." ~;A


A Yes, sir.


Q NOw, Mr. Franklin, did you or did you no t


to say anything against i,Ir. Darrow?


statement of my testimony at all, no, sir.


Q NOw, so that you had been before the grand jury and con


nected Darrowts name with the bribery in question before


you made the statement to Mr. Ford or to Mr. Lawler in wri ting


on January 25, 19127 A 1 didntt make a statement in writin ,


i twas taken down, 1 understand,· 1 made a statement •


Q 1 am talk ing about the time, that is all.


statement.


BY MR. APPEL.


Q On January 257
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-P-8 1 Q
nIt


Did/you testify here in sUbstance, upon one or t~o


2 occasions that you had not told the truth in respect to Mr


3 Darrow's connection with the bribery in question until you


4 made the statement to Mr Oscar Lawler and Mr Ford in Mr


5 Oscar Lawler&s office, which was taken down by Mr Petermichel.


6 A I did not.


7 MR FORD: Just a moment, if the Court please; that matter was


8 fully gone into on cross-examination.


9 1m APPEL: He has answered the question and there is no


This question has beenThe motion is denied.


I would like to have the answer stricken out for


THE COURT:


the purpose of argument.


Ivffi FORD:
13


14


15


16


10 discussion.


11 1m FORD: I have the floor, or not?


12 THE COURT: Mr Ford has the floor. Do you want the answer


stricken out for the purpose of argument?


fully argued.


The thing that was said by Mr Framclin in that


If you had gone before the grand jury on January 20 to


fact.


mention Mr Darrow's name, and if you had made a statement


before Mr Lawler and Mr Ford on January 25, 1912, and men


tioned Mr Darrow's name~ what motive or object did you have


in telling an untruth to Dominguez, in the presence of


Spring and Wheaton on the 3rd day of February, 1912, about


the matter?
MR FORD: We object to that as not a proper question, not


recross-examination, and stating something that is not a


Q
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1 room as I recall it, the testimony on February 3rd, as far


2 as Mr Darrow is concerned is: He said he didn't want to


3 discuss him publicly at that time Now the statement to


4 Ford and to Lawler or to the grand jury is not a public


5 statement. I think he did state he was protecting Darrow


6 on that date. However, I withdraw the objection.


7 ME. APPEL: He states matters or facts here that is in the


8 record, and when it comes before the jury it will show it.


9 THE COURT: The objection is withdrawn. Answer the question.


10 A Read the question, please.


and private matters entirely.


Q And you went to Mr Ford and Mr Lawler and told them the


against hope that Mr Darrow would be able to clear himself


of the charge without the truth being made knOVi'D. to the I>ub-


Q Oh. A Yes, that is true.


Q ~ou went before the grand jury and sai~'Darrow gave


me the money" ? A That is no t public; that is private,


A


A And i stuck to it up to the


A I made a statement on the 25th


Simply for this reason, that I hopedA


That he had given you the money?


After you had been


Q


that is the truth.


day of January to Mr Ford.


Q Well, I say, you told them the same thing? A The same


thing what?


same thing, didn't you?


time I took this stand.


Q


lic in general.


(Question read)11
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1 Q And you hoped against hope that notwithstanding you


2 had sworn already before the grand jury that he had given you


3 the money.and had sworn to the same things in a statement


4 taken down by Petermichel before Lawler and before Ford. you


5 still thought there might be a possibffility of another jury


6 trying Mr Darrow and believing that statement; is that it?


7 A No sir, that is not the truth.


8 Q And first you told this untruth to the reporters and


9 others because you wanted to keep Darrow's name out of the


.10 trouble? A I never testified I told an untruth to a


11 reporter, and I never did.


12 Q You say that whatever you told the reporters in refer-


13 ence to this matter prior to your coming .before the grand


14 jury was the truth?


15
MR. FORD: To that we object on the ground that the matter


said certain things to them, and he noT. wants to get a


is clearly apparent from the witness' answer what he means


I think it


statement from this witness to the effect that whatever he.
told the reporters was the truth in order that he may argue


later on that whatever these reporters testified to is th


is that whatever he has testified to he told the reporters


is the truth and he may not agree to something that they may


testify to here subsequently -- counsel has laid certain


foundations for impeaching questions from which I presume


he will later on introduce reporters to show Mr Franklin


has been gone into fully, on cross-examination.
16
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1 truth. That is not the question at all.
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\1hat the witness


2 intends, and this is not a matter of giving any suggestion


3 to the witness at all, it is a matter of simply arguing to


4 the Court}what the witness clearly means is whatever he has


5 testified to he told the reporters was the truth, and that


6 he has told nothing but the truth to the reporters, an no


7 way equivalent to a statement that he has told the whole


8 of the truth to the reporters. The matter of what he said


9 to the newspaper reporters w~s gone into on cross-examinatio


10 and we didn't oven touch it, the subject of those newspaper


11 reporters, the conversation, or anyting on redirect examina


12 tion, and it certa inly is not recross-examina tion at the


13 present time.


14 THE COURT: Objection o'Verruled.


15
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9p 1 A. Read the question;. please.


2 (Question read.)


3 A Read it again.


4 (Ques tion read again. )
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MR. APPEL. Q No. You don't catch it after you heard ~fJ.r.


Ford's statement.what we wanted to show, what he thought


we wanted to show, isn't that it? You became confused about


You tell this jury you do not hear wha


1 never listen to what Mr. Ford or you say •A


5 A 1 do not understand it now. 1 do not quite catch that


6 question yet.


7


8


9


10 i t1


11 MR • FORD. Just a minu te--


12 BY MR. APPEL. Q Didn't 1 isten to Mr. Ford? A No.


13 THE COUR T. Str ik e out the answer.


'rvi." m • FORD. We object to the question whether he heard me


15 and what conclusion he drew after 1 got through as being


16 absolutely irrelevant and immaterial, not recross-examina-


17 tion, and 1. object to the ques tion fur ther onthe ground'


18 he already answered it. The witness said, ttWhatever 1 told


19 the reporters was the truth." It has been already answered.


20 THE COURT' Objection overrul ed.


21 MR· APPEL· rre has answered, your Honor.,


22 THE COURT· Restore the answer.


23 MR. APPEL. The answer will stand so as not to repeat it,


24 1 suppos e1


25 TEE com T. Yes, sir •


'26 BY MR • ArrEL. Q
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1 Mr. Ford says?


2 MR. FREDERICKS. 1 object to that as incompetent, irrelevant


3 and immater ial, no t r ec~oss-exam ination •


4 THE COURT· Objection overruled.


5 A 1 don, t pay any attention to the, ar gumen t of either


6 Mr, Ford, your self or Mr. Rogers. 1 am resting my mind and


7 not thinking about the case while you are talking.


8 Q Answer the question. You say you don't hear what he


9 says? A' 1 don, t pay any attention, 1 don't say 1 didn't


10 hear it, but 1" don't pay any attention to what he says.


n MR, FREDERICKS. We object to that upon the ground the ques


12 tion has been fully answer ed.


13 THE COURT, Tl:e objection is sus tained. 1 think it is fully


14 answered.


15 MR, APPEL. We take an exception.


16 Q NOW, how many men in all, what is the greatest number of-..-,.- "....~_...--- -.


17 men that you had employed at anY~r:.~~~}.rI!~.~!h~.P_Y:.o_~_,,~"~c!!i~,~g.~d
" ...•. _,.,,_,_ .-'.,,, "_C'J~"'-""~_'~_,,,,,"..,...,....,..~_ .._ ........__....-.,.-.-M-"'~"--


18 the investigation of the jurorsreferred to bX_:rou...in.your
.. , ." _ ••.. _,_ ~ _~_""'-"," . ... ," .,,'" :,.'._." ...._>_ ..._.... _ •• , •.._J, _~_. <",_,_~,,~.~~_","'_';'_'" ._", ""_,..•",, .•• ~~~-""_""Y_-_'~'4>"-~""'" ~.c·~>'


19 redirect examination, which con:menced, as 1 believe you


20 stated, somewhere about August the 19th or thereabouts.


21 What is the greatest number of men that you had at one


22 time after that.?


23 MR. FORD. If th is quee tion is the number of men employed in


24 this case, 1 have no obj ec tion •


251m, ,APPEL. That is all th at we ar e concerned in, your Honor.


'26 MR. FORD' It is understood it is limited to that?







13791 THE COURT II It is so under stood?


2 MR • APPEL. Why, certainly.


3 THE COURT. All right, go ahead.


4 A 1 don't remember.


5 BY MR. APPEL. Q Well, did you have at least ten at any


n


6 one time? A Yes, sir.


7 Q Did you have twenty at anyone time?


8 that very much 9


A 1 ques tion


9


10


11


Q Well, did you have fifteen? A ye~ sir; 1 think so •


Q
...


Di d you have more than fifteen? A 1 don, t know.


Q And how much a day were you paying them? A Some of the I


12 five and some four, some four and a half, some four and a


13 quarter.


14 Q A day? A ~es, sir, a day.


15 Q And their expenses? A Yes, sir.


16 Q Automobiles? A 1 beg your pardon?


17 QAutomobiles? A Automobiles?


18 Q Yes. A For them?


19 Q yes. A Whatever it was necessary for them to have,


20 yes, sir"


21 Q And automobiles for you? A Yes, sir.


22 Q Now, on October 29 yougot $500 in cash, you said, from


23 Mr. ~arrow. Do you remember having stated that? A october


24 29th? 1 think it was the :?8 th •


25
•
26


Q Well, say October 28th 0 1 donUt care for one day more or


A-
less now. 1 donl!fi think 1 stated 1 got it in cash.


"
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1


2


3
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,
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Q You didnt t, eh7 A 1 don't think I did; no, sir.


Q Ar e you certain you did not'? A 1 testified to that at
"


the time.


Jim. FREDERICKS· We objjact to that as not recross-examina


tion, rratter fully gone into by questions and answers of


this wi tness.


~


MR. FORD' 1 don, t care to argue it now.


BY MR. APPEL. Q How was it paid to you?


~m. FORD. We object to that on the ground counsel fully


went into these payments on cross-examination, had a black


board here and dre','v figures and examined it fully.


MR. APPEL. He attempted on his redirect examination, becaus


of the very appropriate questions of the juror here, to leav


~e irrpression, at least upon me, that the figures which wer


put upon the blackboard did not contai n all of the payments


made to him by Mr. narrow but that in fact he had received


other moneys and it is a qooetion of the $500.







lO-P 1


2


3
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THE COURT: Let me interrupt you. I have refreshed my


recollection by examining the transcript. Your question


is proper. Objection overruled.


n


best of my recollection I oashed the check at the bank and


~ut the money in my pocket and paid my men that afternoon


I didn't soA


I just testified, to theAWhat did you do with it?


Q Anyhow, it waS money given to you for expenses and for


the purpose of paying your men~ or you used it for that


purpose, anyway? A To the best of my reoollection, I did,


My checks will show, if you want them.


with the cash, so that they could get their money that


afternoon after the bank closed; that is my best recollection


4 IJR APPEL: Read the question.


5 (Question read)


6 A To the best of my reoolleotion it was paid to me by


7 check and I caShed the oheck and put the money in my pocket,


8 to the best of my reoolleotion.


9 MR FREDERICKS: What was the date of that; I didn't get


10 that question.
I


11 A I think you will find that was on Saturday, Ootober


12 28th.


13 Q By Mr Appel: Are you sure about the amount that ~e


14 gave you on that date? A Yes sir, I am.


15 Q And you put it in the bank, you say?


state, no sir.
16


17 Q
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24


25
yes sir.


• 26







Court.


1m FREDERICKS: But we have been seven days at thiS and


there ought to be a limit to that.


IJR ROGE~S: I take an exception to that statement. About


three days have been taken up with puerile and obstructive


objections to our questions.







1 ~m FREDERICKS:
Burns 1383 n


The dragging in of ~irm~ and the Manchants


2 & Manufacturers Associa tion, and the trial of everybody else


3 excdpt Mr Darrow.


4 THE COURT: I think you are both right. I think there has


A To the


These remarks


Now, that $500 ~hich you said you got froBy Mr Appel:


best of my recollection, yes sir. I think you will find t


yo~r handwriting in pencil on the bank-book?


Q


to argument.


by your Honor, it is absolutely uncalled for.


Nr Darrow on October 28, is that the amount which appears in


THE COU~T: I see no harm in them.


1m APPEL: And you mak:e your lI7emarks for your own purposes.


THE COlffiT: Now, gentlemen, let us get on with the questions


Let us ~evote more time to questions and answers, and less
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16
17 are made for a purpose, no question about it.


5 been too much dragging in of outside matters.


6 !ill1 ROGEPS: !~y that be construed as an intimation as to


7 what counsel has said, draggi'ng in Burns and outside matters?


8 THE COURT: I think you are both right in your statements;


9 there have been too many arguments and discussions to the


10 questions that have been presented to the Court, more than


11 . the circumstances justified.


12 Lffi APPEL: I don't object, your Honor, to the District


13 Attorney's office here talking with Mr Burns; I think they


14 ought to talk with Mr Burns.


15 I~:IR KEET CH : I submi t, yo ur Honor, tha t Mr Appel be admon ishe







1 was on Saturday. and that is my best recollection. I am not


2 sure, but I think it was.


3 Q Was that given to you in cash?


partly check?
9


MR FORD: It is not recross-examination.


By Mr Appel: I think you said it was partyy cash and


4 MR FORD:


MR APPEL:


A I did not. Mr Appel.


The question is withdrawn.


We object to that as matter fully gone into.
Yes. I think it has.


Q


THE COURT:
5


6


7


8


1m ~~PEL: Now, he said that he didn't.
10


~m FORD: He said it was a check for $500, and he has


said that three or four times.


He said check.MR APPEL:
14


15


16


17


18


19


20


21


22


23


24


25


26


i A I didn't say any such thing.
11
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1 said, to the best of my reco] Jectionthat was a check


2 1 cashed it at the First National Pank and put' the money


3 in my pocket to pay the men, that is what 1 testified to it.


4 MR. FORD. 1 think that is the sixth time the testimony


5 has been given on that point; 1 call your Honor's attention


6 to it.


7 , BY MR • APPEL. Q Now, did you testify it was a check?
"',"'j


'I


8 A 1 said, to the best of my recollection.


9 Q New, is it to the bes t of your recoll ection? A yes,


10 and that is wh::tt 1 said all the time.


11 Q NOW, you have a recoJleation now that was a check?


12 MR. FORD. Wgat date was that?


13 Q NOw, wai t a moment now--l attract your attention-


14 MR. FORD. Counsel ought to have politeness to tell us


15 what page you are looking at, out of poli teness, that is


16 all.


17 BY 1ffi • APPEL. Q If you will listen you will hear and you


18 will learn. 1 at tract your attention to page 635, Volume


19 8 of the transcript of your testimony given here on cross-


20 examination, part of it : being on directrexamination, com-


21 mencing with line 22. "Q,--Now, in the book here appears a


22 pencil memoran4um on the 28th under the heading 284500.


23 Who put that in there? A--l did. Q--Well, why didn t tthe


24 banker put it in, do you remember? Didn,t you have your


was cash and 1 made that at the time 1 received it. Q--


A--l didn l t deposit that amount, that


A--The date that 1 got it
When did you make that entry?


25 book with you?


26







tion.
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was it?


Didn't you so testify on cross-examination?A-_No, sir."


Q--Then it is not, it was .not deposi ted in the bank,


that have not been touched upon •


THE COURT· Mr. Ford.


Q ., The other day your recollection is it was:.:cash?


MR • FORD. If your Honor please, 1 wish to make an objec-


the cash.


A And 1 so testify now.


Q Don 1 t you now say it was a check 1 A 1 said to the best


of my recollection it was a check and 1 cashed it and took


MR. FORD. My objection is it is not recross-examination,


that this is the very cross-examination they are reading


from at that time when they went into it fully and the


only object of this is to go over and over again to see if


they cannot do something that they have not been successful


~doing on cross-examination, to get some little thing on
\"';'hich
~r\they can hang a little variation to' and argue the matter


to the jury.


MR • APPEL' We obj ect to tha t--


MR • FORD. Something that the law does not permit to be


done, and there is no reason in the law in permi tting recros 


examination on watters which have been gone fully into on


cross-examination, and 1 think this argument illustrates it.


THE COURT. 1 think the court fully agrees With you on that


point, but does not agree with you on new matters, matters
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not serve t~ impeach his testimony in any way, shape or


1


2


MR • FORD Then we add the further objection that it


138tl
does


3 . fOrm. Do 1 unders tallJl your Honor to rule that the matter of


4


5


the payments is new matter brought out on redirectcexamina


tion?


6 THE COURT' This is new matter on which counsel is interro-


couns ell


does not regard it as proper to make a declaration of it to


gating the witness, it has relation to such new matter.


MR. FORD. If your Honor will designate the new matter it


will perhaps save me trouble and time in ma!ki.ng further


objections and save the time of the court ani the jury.


7


8


9


10


11


12


13


THE COURT· The court understand this is new matter and


MR. FREDERICKS. Well, then, we will stipulate we will not


take up the time of the court in making objections and if tb


court deems it has gone far enough we will leave it to the.


court to stop it.


18 THE COURT. Do as you like J :flre FI' eder icks •


19 MR. Appel. 1 will ask my questicns and 1 will sublni t


20 always to the rulings of the court, necessarily so, but


21 that wont keep me from asking questions.


may stand to all these questions and wheuever your Honor


-
22 THE COu~T' ~ead the last question.


23 MR. APPEL. There was no question, 1 was going to put


24 another.


25 MR. ford. We would like to stipulate that the ob~ections


26







1 fee Ie like sustaining the Object~-.o-n-Y-cur Honor may dol ::~ I
2 THE COURT Do you so e tipul ate, Mr· Appel?


3 MR. APPEL. yes, your Honor, and whenever 1 think 1 have


4 gone too far in aeking quee tione that have been as ked


5 already, 1 will sustain the objection aleo. 1 don,t intend


6 to do it, that is what 1 mean.
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lap 1 Q 1 Will attract your attention to page 360 when you were


2 questioned by Mr, Ford.. The other question propounded was


3 a ques tion by Mr .. Rogers, but I on your dir e ct examinat ion I


4 page 360, commencing with line 18, "Q__ By whom were you


5 paid for this work, 11r. Fran klin? A--Mr. Darrow. 1 received


6 one time, perhaps twice, a check fro m Harr iman when Mr.


7 Darrow was not present. Q--And the balance of the times


8 you were paid by Mr. Darrow? A--Yes, air. Q--ln what manner


9 were you paid? A--By check. Q--Did you receive any money


10 from him other than by check? A--Yes, sir. Q--When and wher


11 did you receive nloney from him other than by check? A--l


12 re ceived $500 in cash from Mr. Darrow but 1 couldn 1 t tell


13 you the date? Q--What month?' A--l think during the month


14 0 f October I about t'h e middle of the month. Q--Had you ever


15 received any money in cash previous to that day 1 A--No, sir It


16 Did you or did you not so testify I inthis court? A 1 think


17 1 did, and 1 testified part of it was cash and part by


18 check •


19 Q Didn't you testify as 1 have read to you, it was cash,


20 "1 received $500 in cash from Mr. narrow, 1 couldntt tell you


21 the date. Q--What month? A--1 think during the month of


22 . Rctober, about .the middle of the month ."1 A 1 testified


23 par twas in cash and as 1 remember it, but 1 am not sur e


24 it was in October, part cash and tnrt check.


25 Q Didn't you tes tify it was in october--"ln what


26 you paid'? A--By check. Q--Did you ever::r eceive







1 from him other than by check? A--Yee, sir."
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Didntt you


A Jf you will read all of it you will under-


Wife in her own


A lndirectly it ma':y have been •.


Q Indirectly. Well, what do you mean by "indirectly"?


A Well, 1 n:ay have given her eome money and she may have


2 so tes tify?


3 stand it.


4 THE COUR T. Do you wish to examine the tr anscr ipt? A 1 do


5 not. My eyes are hurting me and 1 do not care to read it •


6 BY MR. APPEL. Q Your eyes are bad? A My brain is all


7 right.


8 Q Now, was any of this money given to you for expenses and


9 so on, was any part of it banked by your


10 name?


11 MR. KEETCH. We obj ec t to that on the gr ound it is incom-


12 ptent, irrelevant and immaterial, not proper recrOSB


13 examina tion.


14 THE COURT. Objection overruled.
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except when she paid them by check. They were generally


paid by check, most always.


Q And were 'they paid by check as against your account or


checked against her account? A There migbt have been a


time when my account was ali tt1e low that she checked


on her own, but 1 don,t think so.


Q Then, whatever moneys you gave to her, whatever moneys


you received from Mr. narrow, your impression is they were


~ot used for the payment of these men,these moneys she


banked herself? A No, sir, it was taken for household


exp ens es or expenses of the houae~old and it was coming to


me •


Q yes. What balance did you have, say on october 6th,
before


1912, if you remember? A $109.10, L't 1 deposited the


check 1 got from ~,fr. Darrow to bribe Mr. Bain.


MR. APPEL, 1 ask that that last statement be stricken out.


A Your Honor 1 had to tell that.


MR. APPEL' 1 asked you what was the balance, you know.


MR. KEETCHi He gave it to you.


MR. APPEL' 1 didntt ask about the $1,000 check. Of


course, this is only an exhibition of the great solicitude


this Witness haa for my client.


THE COURT. The motion to a tr ike out is denied.


MR. KEETCH. As 1 understand it, it was only given for the


purpose of fixing the time.


MR • APPEL, No man can say that, that statement is
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correct, any man can see that question can be answered


by saying, 1. had such and such a balance at that date.


MR. KEETCH. At what time?


MR. APPEL. Go on and learn something.


MR o KEETCH. It wont be from you.


A On october 6th before 1 deposited the check for $1,000


which appears in my bank book 1 had a balance of $109.10


to my credi t in the First National Bank.
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Well, it was before, I think so, yes sir.A


That was before or after the McNamara case had com-


How many men did you have at that time working for you?


I don't know.


A I don't know.


Don't know? A No sir.


Q Very well. That is the way to answer. that question.


Now, how much did you owe your men on that day for work


that they had done? A I don't know.


menced, as near as you can remember, without being accurate


Q


Q Sir? A I am quite sure of that. I think it commenced


on the 9th or the 11th.


that?


Did you have at meast ten or fifteen men working for
I


you at that time? A I don t remember.


Q May have had that many? A I don't remember.


~I.R KEETCH: I object to that upon the ground it has already


been asked and answered several times.
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4 Q


5 A


6 Q


7


8 as to date?


9


10


11 Q


12


13


14


15
16 THE COURT: Objection sustained on that ground.


17 MR APPEL: I take an exception.


Q Do you know how much was the amount you owed those men


on that day? A I don't remember. Less than $500.


Q Well, how do you know? A Well, because I never owed


them any more than that; I paid them every Saturday.


Q You paid tpem every Saturday? A Yes sir, and I have


receipts for it.


Q When you had ten men working for you,how much a day was


Sm


13-P
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1 Q The expenses of these men, did you g.ve them cash


2 to pay their expenses as they went along? A When they


3 asked for it I advanced money to them for expenses, yes sir.
a


4 Q On an a verag e, . hoVl much" day wo ul1 yo u sp end?


so, yes sir.


that is .just what I said.


A Yes sir.


A I did, yes sir.


A The second or third day I was on the stand,When?


Now you tell the jury you "think" you have.


You had them?


Now you remember that? A I do, yes sir.


Well noTo, have you any objection to Droducing all of


Did you use the word "thought"? ,'t. I did, yes sir.


You said "I think I have them", did you? A Yes sir,.


Well didn't you say yesterday you had them? A I said


You have your receipts, haven't you? A I have, yes si •


And you have your checks that you gave them? A I think


I don't know.


Q


them.


Q


Q


Q


Q


I expected to be aske~ for them.


Q


the receipts of these men? A Not a bit in the world. I


had them in court in my pocket, I expected to be called for


Q Well you know you have them? A I think so, I am not


sure about the checks; I have my receipts.


Q


I thought I had them.


Q Did you say you thought you had them?


Not yesterday, I didn't.


A


Q


Q
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1 A I am talking about receipts.


2 Q Well I am talking about the receipts. A Yes sir, Iihad


3 them. I know I have got my receipts.


4 Q. Dh yes, you know. A I never said anything else, and


5 I ob ject to the counsel putting words in my mouth and insult-


6 ing me. If the Court won't protect me I will protect myself.


7. MR Al'PEL: I 'will tell you one thing, A Uow, never mind


8 THE OOURT: Just a moment, Mr Appel. I think Mr Franklin


9 that .you are a little unnecessar,rily touchy about thi s


10 matter. The Court will protect you if there is any occa-


n I sion for protection, but these questions, the Court is


12 paying very close attention to this, and will immediatel y
to resent


13 stop any improper question and will be just as qttii cit/any


14 improper conduct towards you, or any other witness on the


26 date, Mr Appel.


stand, as you would yourself; but I do not regard the matter


Gentlemen


Proceed with the recross-examination.


I think it must have of necessity been before thatA


ME APPEL: Now, Mr Eranklin, in order to clear a date and


the time as nearly as we can under the circumstances, can


you tell me whether or not the conversation you had with


Tom Johnson __ Colonel Tom Johnson, or the conversation that


he had with you, was or was not before January 14th, 19l2?


THE COURT


as being so improper as to call f~ any action.


of the jury, bearing in mind your former admonition, we


will take a recess at this time for five minutes.


(After recess)
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before
1 Q Then it was/~ you had that conversation with Mr


2 Davis and Mr Darrow ? A Yes sir, to the best of my


3 recollection it must have been.


4 Q Now, that conversation wi th !.'Ir Johnson, as I understand,


5 I may be mistaken, you told Mr Johnson that he should go to


6 Mr Ford and tell him that if you could get your case con-


7 tinued for about thirty days that you could find the man


8 who had given you the money and clear up the whole trans-


9 action, or words to that effect? A I didn't say anything


10 about a month, in my recollection. I told him that, though.


11 I didn't tell him to go to Mr Ford.


12 Q Anyhow, he came back to you priol1>'to the 14th day of


13 January, and said to you Mr Ford didn't want any sllch story


14 as that, that the man they wanted waS Darrow, or words to


Q Did he, or did he not state that to yOll?
16 think so, no sir.


that effect?
15


A I didn't so testify, no sir.


11 I don't


17 Q
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Will you swear he didn't?







1397


l4s 1 MR. FORD. Just a moment--that is an improper que:tion.


2 Every bi tof testimony the witness gives is undllr oath.


3 THE CO DR T- Ye s •


4 MR. APPEL. Q Will you say that you did? A 1 will S'5.y


5


6


....
to you that 1 don t remember any such conversation, and,
1 don It think it took pl ace.


7 Q lsn, tit a fact you do remember and you don It wan t to


8 admit it here before the jury? A ·No, sir; that is not a


9 fact. If 1 remembered 1 would be glad to tell you.


10 MR. FORD. ls that a proper ques tion?


11 THE COURT. No, 1 don't think so"


12 MR. APPEL. Q Who was the person that said to you,


13 "We want the higher up," or, '!We want Larrow"? Was it ilir.


14 Ford? A + didn 1 t tes tify anybody ever told me that.


15 Q Youdidn 1 t say that anybody said tha t to you? A 1 don t t


16 remember of ita t thi s time.


17 Q Well, in fact, you have never testified to that effect?


18 A 1 don't remember.


19 MR. FORD. That calls for a conclusion.


20 MR. FREDERICKS. Whether he tes tified to that effec t, that


21 is another thing.


22 THE COURT. Objection SUB tained.


23 MR. FORD. He didn 1 t say anything like that.


24 THE COURT. The record will state whatever he sail.


25 MR. APPEL. It shows exactly that, nothing else.


26 MR. FORD. We object to thatcomment of the counsel;
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I,
•


Just a moment--object to the question as indefini e~MR. FORD.


on the 14th day of January over at your home?
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1 stated what he said 1 said to him is so~hing entirely


2 different. You look at the record,you will find what


3 he said. He said Mr. Ford said "We donlt want you, we


4 want those behini you," he did not testify he said,


5 "We want Darrow" or anything else.


6 MR. APPEL. 1 will adopt the amendment and incorporate it


7 in wy ques tion.


8 MR. FORD. 1 like an opportunity to object to the question


9 befor e it is answer ed.


12


10 MR. APPEL. Q Was that statement made to you by Mr. Ford


11


13 and unc ertain. 1 t doesn 1 t deisgnate what s ta tement counsel


14 is now referring to, and our reason in wanting to be exact


15 is the sa.me reason which has prompted this witness to be


16 technical. It is not mer ely our des ire to be technical but


~
«
•,
Jl


•,
·


to be right.17


18 THE COURT· Objection sustained.


•


19 MR. APPEL. Q vras the statement just now made by 1~r. Ford of


20 what he told you, to wi t, "Bert, we don 1 t want you, we wm t


21 those behind you;" was that statement made on the 14th day


22 of January over· at your home and if not where was it made


23 to you?


24 MR. FORD. 1 object to the form of the question on the


25 ground that it is not a corr ect s ta temen t of what occurr ed.


26 1 have not just now told the witness anything • 1
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1
said


your Honor what the record shows the witness~l said to him.


2 THE COURT· Obj ection sus tained •


3 MR • APPEL· i=xception.


4


5


Q


Q


What Vias the statement that Mr. Ford made to you?


In reference to "We want those behind you"? A


A When


1 don 1 t


6 remember any such staterrent.


7 Q Well, he didn't make any such statement to you whatever?


8 A 1 don, t say that , either.


9 AR. FORD. If thecourt please, we object to any examination


10 along this line on the ground it haa been gone in to fully


11 on cross-.examination, and on direct examination was not


12 touched on redirect at all.


13 THE COURT. No unanswered question before the court at this


14 time •


15 MR. APPEL· Q Now, Mr. Franklin, after the conversation you


16 had on the 3rd day of February, 1912, at the Hoffman House,


17 that is, Mide l'olaski's place of business on Sprir.g street,


18 with Dominguez, Wheaton and Spring, they being present"


19 to which you have already referred this morn:;.ng, did you the e


20 .a't.~r about the corner of Spring and Second street in this


21 city, wi thin a few days after u1eeting :~r. Drain again, and


22 did you or did you not then, you and he being present, no


23 others being pr esent, so as to enable them to have· heard-
24 the conversation between youtwo, state to him, "Drain, you


25 wer e pr esent when 1 talked with Dominguez and he says th9.t


26 1 told him that Mr. Darrow had no thing to do wi th this
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1 question, that 1 was not going to drag an innocent man in."


2 Now, isn't it a fact that 1 didn,t make that statement to


3 him," and didnTt then he say to you, ,.oJ. Franklin, you did


4 make that statement to him? il A No, sir.


5 Q 'Or words to that effect?


6 MR. FORD' 1 ask that the answe~7be stricken out and 1 be


7 given an opportunity to strike it out--orto make my objec


8 tion.


9 THE COUR T. Str ike out the answer.
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examination.


TEE COUFT: The answer will stand..


to tell what that conversation was.


A Pardon me, yoar Ronor; J Y.D uldwent to Drain --


THE COURT: You r.ant to explain. your answer; you may.


A In the first place, the conversation didn't take 'Place


at Second and Spring; it took 'Place on ~roadway in front


of the City Ha)l. I met !.1r Drain subsequent to the time


1ffi ~~rEL: Now, isn't it a fact that the reason r.hy you


their recollection of a former conversation, but the


question is what the form of the question was, and they


cannot prove it b~ such hearsay testimony as that.


TES COURT: Objection overruled..


1m APPEL: The answer will stand, then?


Let them bring lilr Drain, or Mr lrichols and. I~r "Dominguez


and put them on the stand where we can cross-examine as


to whether it occurred at the conversation between those


three. We object upon the ground that it calls for hearsay,


incompetent, irrelevant and immaterial, ~nd not recross-


I~ FORD: We object to the question as calling for hearsay


on the part of what John Drain said.. no way to impeach


or tend to impeach this witness. If they want to put Mr


Drain on the stand, put him on.the stand, and. d.on't try


to drag his testimony in through hearsay.with this witness,


and it is an attempt to impeach him on an absolutely im


relevant matter. The question is not a question of d.is


pute between this witness and. some other witness as to
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1 I that ~ had met Mr Dominguez in the Hoffman House, which I


2 remember now, I think I remember, February ~rd. and I said


3 that I had met Mr Dominguez -- Mr Dominguez had approached


4 me in the bar and had stated to me emphatically, or attempt


5 ed to get me to admit that I had made a statement that rur


6 Darrow had no thing to do wi th the bribing of jurors. I


7 said "Mr Drain. what is the substance of your recollection


8 of that conversation?" Well. he said "Bert, I don't remem-


a man.


~ want Mr Drain to come on the stand and tell the truth as


A I didn't aprroac1


A That is what Drain said,


A Yes sir.


now, wait until I get through -- and he


But you -- this was after February ~rd and what were


Yes, of course.


Thatis what Drain said?


But you approached Mr Drain, too?


Q


Q


thing about Darrow being innocent?


will tell the truth as he remembers it; he is that kind of


him. I met him and asked him theguestion.


Q You tried to persuade him that you had not said any-


he remembers it


you asking Drain for those guesti ons, the fact that you


"ere trying to protect Darrow at that time?


MR FORD: Just a moment. I was going to make a motion to


Q


yes sir.


ber of you making any such statement as that, but the fact


that you spoke in the highest terms of Mr Darrow left me


~ith that impressiorrT
; that was the conversation.
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1 strike it all out,on the ground that it' is apparent that


2 all of it is there merely for the purpose of showing what


3 Mr Drain had said and is absolutely hearsay. Let them


4 put Mr Drain on the stand. That is the proper way to get


5 what Drain said in the record., if Drain's statements will


6 in any wise impeach this witness. \Vhat Drain has said


7 has no value whatever unless it is for the purpose of im-


8 peaching this witness, and if it is for the purpose of im


9 peaching this witness, they cannot prove it here by hearsay,


10 but produce Mr Drain and Ie t him testi f:y' on the stand.


'I.


occurred between Drain and Mr Franklin as now testified to


--'D,.'".!!)
l:!~"


H
111::11


I think this


I am moving the Court to strike out abl tha


Motion to strike out is denied.


May I have the question read?


I ceertainly don't understand that question.


and aimple.


THE COURT:


to make to it.


MR FORD:


by Franklin on a day subsequent to the meeting with TIomin


guez at the Hoffman Cafe, on the ground it is hearsay, pure


:iR FORD:


Now, as to the last -- the Court will pardon me just a momen


I am not addressing myself as objecting on this last


question. I want that question read and have an objection


I have it read again?


(Last question read by the rpporter again)
an


DR APPEL: We will put it in~unmixed way. If you were


question is objectionable.


(Last question read by the reporter)
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if yOll really "ere trying to protect Mr Darrow after t::()4 r
3rd day of February, you were tryiTIg to protect his name,


why was it you went to Drain and askbd him what his recol


lection of what the conversation was in his presence with


Mr Dominguez for?


MR FORD: We object to that upon the ground the question is


argumentative; thnt it is assuming the witness was trying


to protect fux Darrow after the 3rd day of February, and ther


is no such testimony here. The only testimony here on that


point is that on the 3rd day of February he d~d not want to


discuss Mr Darrow publicly; that he was then hoping against


hope that Mr Darrow could get out of it some way. He was


still his friend, but there was no testimony as to what his


feelings were after the 3rd of February, and it is irre-


levant and immaterial what his purpose was







16s 1 in seeing MI. Drain, and 1 think that the question--lt is


2 apparent the time and place has not been fixed. The time


3 has not been fixed, except it was after the 3rd of Februar


4 but whether it was just a few days ago or a couple of


5 months ago or immadiately after the 3rd day of February,


6 certainly no foundation for it, and as to the motives at


7 that time, 1 don,t believe it is the least bit relevant at


8 this time.


12 THE COURT· As to the time, that part of the 0 bjection is


13 well takm.


14 MR . APPEL· He had fixed it" 1 always fix the time in my


15 ques tiona.


16 TEE COURTt T,et 1 s have the question 0


17 MR • APPEL' 1 said a few days after the 3rd day of February


18 THE COURT· That is the question, then?


9


10


11


THE COURT" Obj ection overruled.


MR • FREDERICKS. Might we ask the time be set a little


closer?


II


II
II
II
II
"


II
II
"
II
II


II
II
"I"
II


19 MR. APPEL. Yes, sir. The only difference between the


20 witness and 1 is that 1 fixed it at the corner of Second an


21 Sprir~ and he said the conversation occurred opposite the


22 Ci ty Hall on BrQadw~y,


23 THE COURT' If the time is fixed as a fewdays after--


25 if that is the time he fixed?


26 A To the best of my recoIl ecti on it was the firs t tine 1


1 like to ask the wi tnesMR • FORD. 1 didn't recall that.24







1 met Mr. Drain after 1 seen Mr. rominguez on iebruary


2 ever that was,_ and 1 think it was a short time afterwards,


3 to the best of my recollection.


4 MR. APPEL· NOw, read th e pr ior ques tion to the witness.


5 (Las t quest io n read by the r epor ter • )


6 A Because 1 realized in my own mini, ." ,,~~ if you want 'IDJ own


7 mind at the time--Mr. Dominguez is pr esent--that Mr. Ibminguez


8 being from the office of Mr. Pogers, who 1 unders toad was


9 gOing to defend Mr Darrow, Vi as prepar ing, to the bes t of his


10 ability, which it seems to be the case, to impeach my


11 testimony by some of my statements 1 had made to some of


12 my fr iends and to put Mr. Dr ai n upon h~s guard as to exactly


13 the conversation, and as quickly as possi ble, so that he


14 might remember it, 1 then spoke to him and told him just


15 what 1 have s tated •


16 Q So you were preparing a defense? A For myself.


17 Q A defense against any attack upon your truth and


18 veracity at any time? A No, sir, 1 was preparing an


19 a ttack upon impeachment of my tes timony •


20 Q, 1 sCo/ , you didn't wan t to be in.peached? A No, sir.


21 1 didn't mean by that that any Witness will swear to a lie,


22 they will swear -to the best of their recollection and maybe


23 got that impression. 1 don,t doubt it at all. The men


24 mentioned here are of the highest integrity exc~pt one, if


25 you wish 1 will name him.


26 Q' Will you name th::l.t one that is not of the highest-
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MR • APPEL. Q Now, after 1 called your attention to the


payment of $500 that you sgTwas·made to you on October 28t ,


too late in the afternoon to deposit in the bank, is it no


true, Mr. Franklin-- A Now, ~"r~ Appel, you are stating


something that 1 didntt testify to, and yo~ Honor please


1 object to having words put into my mouth that 1 have not


THE COURT. The opinion of the witness upon that question


is not proper sUbj ec t of judic i 3.1 inquiry, not proper to


be given from the wi mess stand ani the witness is directe


not to answer the question.


court.


MR • FREDERICKS. We object to that..
THE COURT. The opinion of the witness on the matter is not


corr:petent.


MR • APPEL. The witness having vol unte:er ed--
•MR. FREDERICKS. That is not the way to impeach the witnes •


MR 11 APPEL. The witness haVing volunteered a statement we


are entitled to the opinion.


TFE COUR T: Str i ke out th e volunt ear s tatement •


MR • APPEL, We are entitled to the irf ormation now for our


B tated 11


THE COURT' Cour~sel is preparing, 1 assume, tm ask you a


question. 1 haven't got the question •


MR • APPEL' 1 VI ill leave that statement out.
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1 fact that the payment made to youof October 28th, which


2 you have. marked in yotr book wi th a 1e3.d per:cil, isn't it


3 a fact that that payffient was made to you at the bank upon


4 a check given to you by Mr. narrow and cashed by you at


5 :3 0' clock in the afternoon by the "c-ashier of the bank, at


6 yOUI' request, in the presence of this gentleman, 1 don't


7 know his name.


8


9


10


11


MR. FREDERICKS' Let us have his name.


A 1 know him.


THE COUR T. Find out what his name is.


UR • APPEL. Collier 11


12 A Collier, a detective for the defense in the McNamara


13 case.


14 MR • FREDERICKS. 1 think the description is pr etty good.


THE COURT. You move to strike out the volunteer statement


Her~ we get all of this--MR. APPEL. Wai t a moment.


MR • APPEL:. 1 want to tell this wi tness he must not do that,


ani just as we have been asking that tris court should tell


this gentleman here not to do that. Of cOUI'se, 1:e can


aee the liberality With which these statements are made, ani


he takes advantage of that. We cannot Say anyt1;ring to


this Witness here, your Honor, we must try, and as far as


possib1e:with ..due respect we want your Honor to admonish


the witness at this time--we will single him out for admoni


tion - we ask him not to make thos e statements.


MR • FREDERICKS. Counsel maintain there is anything
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1 about it ,? the man is a detective for the defeijse, is he


2 ashamed of it?


3 MR. FORD. That is no insul t •


4 THE com T. The Witness did make a volunteer statement and


5 the witness should, as far aspossible, aVQid that.


6 MR. APl'EL. We take an e:x:c ep tion. Now, you .. swear


7 that this man was a detective in the McNamara case?


8 A 1 will swear that he was supposed to be and told me


9 so himself.


10 THE CO'tJ'RT. Just a inoment, Gentlemen, that answer was


11 a tricken out on the motion of counsel. You wen t it in


12 now.


13 A 1 wiI1 state further, yOlI Honor, that he worked under


14 -:Dy iT'structioBpart of the time.


15 MR. APPEL. Q As detective? A ;es, sir, supposed to me.


16 MR • FORD. The other ques ti on haa no t been answer ed about


17 whether this check was cashed in the bank. 1 think that


18 is wha t the witness tea tifi ed, anyway.


19 THE COURT. Ther e isn 1 t an answer to the quee tion ther e •


20 Read that question in regard to the check. (Q.uestion as


21 indicated read by the reporter. )


22 THE C01JR T• What is your ana'll er?


23 A 1 don, t remember of Mr. Collier ever being at the bank


24 when 1 cashed a check. He might have been possibly-


25 MR. APPEL. Q. Well, 1 am talking only of one check.


26 Aves, sir i 1 don~t remember •
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1


2


3


4


5


6


...
Q leay Qctober 28th, 1911. A To the best of my


recollection 1 ca~bed a check for $500 which appears in


lead pencil in my hand wr i ting in the bank book offered fo


identification only.


Q, Then it was notcash payrr1en t made by Mr. narrow to you?


A 1 didn t t so tes tify • 1 testified to the best of rry


7 recollection Mr. Darrow gave me a check and that 1 go t the


8 check cashed at the bank and put the money in my pocket


9 to pay the men iU the afternoon so they would not have


of it--to the best of my recollection, 1 may be mistaken.


If it was on Saturday October 28 1 am quite certain that
v .


is correct. 1 don t know Whether October 28th is Saturday,


10


11


12


13


trouble in getting their checks cashed. They compla.ined


14 or not, but 1 think pr obably it Vias. 1 know that happened


15 on one occasion.


16 Q Now, you and M~ Bavis had a conversation at the County


17 Jail sometime after y01JX arr es t 'I A 1 didn t t so tee ti fy ,


18 no, sir.


19 Q Did not have any converwation? A 1 never testified th t


20 1 had a conversation with Mr. navis at the county jail.


21 Q WelT, did you have? A 1 did not, to the best of my


22 recollection: 1 did not on this que~tion.


23 Q Th e city j ai1? AYes, sir •


24 Q Well, at a jail, anyhow. A At the city jail.


25 Q All right, we will call it the city jail, 1 didn't know


26 the dis tinction •







cross -examination.


MR " APPEL. Oh, no, your Honor.


MR • FORD" 1 am sure of it, your Honor, and 1 think counsel


has got it right before him on cross-examination.


He ought not to misstate.


1 think it is on cross-examination. 1 stand


Objection overruled.


i have it here on redirect, your Honor, and this


by that s ta tement •


A Read the question, please.


(Last question read by the r epor ter • )


A Who do you mean by "they" 7


MR. APPEL. Q 1 am talking of the looguage us ed by Mr- Dav (s


1411
MR. FORD' 1 don't know whether that remark was facetious


or part of the record.


MR. APPEL. 1 said 1 didn't know the distinction between the


testimony here. 1 certainly haven't occupied either one,


probably you gentlemen know. Q Did Mr. Davis then tell


you that they would get you out on bail?


-MR • FORD. 1 thihk that matter has been fUlly gone into on


ago.


MR. APPEL


MR. FORD.


gentleman is making misstatements h~re. Now, 1 propose


to call the jury's attention to every statement he makes


here. 1 submit it to your Honor ..


MR. FREDERICKS. Well, it is done, let's go on.


THE COURT. The court has overruled the objection some time


THE COURT'


MR _ APPEL.
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10 MR. APPEL. Exc eption •


11 Q Did he say, "Vie will get yau out on bail", or did he


12 say, "I will get you out on bail" or did he say, til will


13 see that you get out on bail?" A 1 don,t remember his


14 exact language. The only thing 1 was interested in was


15 get~ing out of jail.


16 Q Now, at that meeting at the city jail with Mr. navis and


17 after you got out on bail, you met Mr. Davis over at your


18 office? A Yes, sir. NoW, you speaking about the same


19 day?


20 . Q No, 1 mean any time. A Subsequent to the time 1 was


21 released on bail 1 met ilr. navis, yes, sir •


22 Q And t'IilBn the next conversation tha tyou had with Mr. Davis


23 was over at Mr- Gage 1 s office? A 1 don;t remember.


24 Q Well, as nearly as you·remember. A 1 donYtremember..
25 Q Well, just in order to refresh your recollection-


26 A 1 understand, but 1 don't remember.
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1 Q, 1 say, j 00 t to r efr esh your memory 1 am going, wi th


2 the permission of the court, to read this to you. 1 com-


3 mence at page l210--on 1209 you spoke of the conversation at


4 the city jail, then following that, says 1210 at the top


5 of the page: "Q--And then a day or two following occurr ed


· 6 a conversation between you and Mr. Davis?
T"


A ye~, sir.


7 Q --In which you discussed some arrangements to plead gUilt


8' and the possibility of your being fined and sent a year


9 tothe penitentiary. Just give us the whole of that convers -


10 tion. " Then follows on page 1211 by Mr. Ford: "Now, your


11 red conversation was at the office of ?ir. Gage .. " Now, does


12 that accord with your present recollection? 1 don't


13 have to give him the answer.


14 MR. FORD. We ask the Wi tneas be allowed to look at it.


15 THE COURT· Ye, he may if he wishes.


16 MR. FORD· The answer is, "To the best of my reqOJ.lection."


17 MR. APPEL. Just keep your seat and le t me examine this


18 Witness. your Honor, 1 insist on examining this Witness.


19 THE COURT. The court has stated that the witnessmay see


20 the transcr ipt.


21 MR. APPEL. 1 am going to show it to him.


22 MR • FORD. Counsel should read the answer.


23 MR. APPEL. You sit down.


24 THE COURT. Mr. Appel is going to show it to the wi tness 0


25 llm. APPEL' Now, your Honor, he i6 go ing to do jus t the


26' very thing your Honor told him not to do.







exactly as it is in the record_


THE COURT. Mr_ Franklin, the court hands you the transcript


opened at page 1211 and you now have an opportunity to make


such an examination of it as you desire.


MR. FORD' We object to the question itself--


MR. APPEL. 1 haven1 t as ked him, ·your Honor, sirr;ply try ing


to refresh his recollection. 1 will put the question.


THE COURT· Ib n' t answer this question until Mr. Ford has


1414 1
MR. FREDERICKS· That is jus t what the cour t told him to do.


MR. APPEL. The court didn't tell him anytting of the kind.


THE COURT· 1 Will compromise this matter by stowing the


wi tueas the trans cr ipt.


MR • APPEL. 1 am going to do that now, your Honor.


THE COURT- The court compromises this very difficult


problem by showing the transcript to the wi tness_


MR. APPEL. Your Honor can see the manner in which this


man has an uncontrollabl~sire to interrupt the proceed


ings.


a chance to object.


MR .roRD- 1 think the jury ought to ha~Te the record


read to them there on that page also, so they will understan


the significance of it-


MR • APPEL· 1 object to any such suggestion as this. The


court has the manner of the trial in charge, and whatever


tbe court orders we are very pleased to do. Certainly,


after he reads it 1 wi 11 put the question to him just
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....
1 don t testify on that for sure, but 1 think it was the,


MR. APPEL. Q Now, Mr. Franklin, the next conversation


that you had after your convers a tion wi th M.r. Davis at your


office, was it not at Mr. ~agels office to the beat of your


reco:.le ction? A 1 donIt remember •,


Now, was thatr statement in accordanceoffice of Mr. Gage."


Q Well, no~, you read the transcr ipt here 1 A Yes,s ir,.


that coincides wi th the transcr ipt •


Q Did you read there the following, 1211, commencing with


line 4, "Mr. Ford; Now, your next conversation was at the


office of Mr. Gage? A--To the rest of my recollection •


1


2


3


4


5


6


7


8
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11


12 with your recollection then? A-- Yes, sir, that is in


13 accordance \"lith my statement naN.


14 Q Was Mr. Gage present at that conversation? A 1 don 1 t


15 know j 1 donf t remember.


16 Q Well, now, didn't you testify on redirect examination,


17 reading from page 1214, commencing witth line 21, didn tt you


18 testify here: "1 did have a conversation with Mr. Davia, bu


19 1 am not sure but what Governor Gage was there, 1 think


A 1 possibly did. 1he was." Didn't you so testify1


-
don, t remember •


don 1 t know, 1 say now 1 don' t knoN.


Q After haVing· read that what is your recollection whether


or not at that conversation that you had with Mr. Davis,


referred to by you, and by mex in reading these parts of


this transcript, whether or not Mr. ~agewas present? A 1
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1 Q Don, t remember? A No, sir; that is


'416--1.
what 1 stated at


2 that time.


3 Q Well, was Mr. 't)8l1'!I'OW there present at that time?


4 A No, sir i 1 do il, ~ thi Ilk so.


5 Q Now, you remember Mr. Darrowwas not there? A Yes ..


6 Q NoW, do you remember what persons were present at that


7 conversation? A 1 think Mr. Davis and myself in Mr. Gage's


8 office, to the best of my recollection. 1 don':t know


9


10


• ti,j


whe ther Mr. qage was t her e or not.


Q Well, now, you said the other time, til am not sure but


11 what Governor Gage wasthere, 1 think he was. 1I Now, .. don't


12 you think he was present now? A 1 don't remember.


13 Q But the other day youthought he was? A I don 1 t remembe:


14 MR _ FORD- Now, if the court please, we object to any furthe


15 cross-examination on that point. Counsel on cross-examina


16 tion went to a number of different visi ts, and the only


17 question that was revie'lried by the prosecution on redirect,


18 r evie'lied the var ioue conversations leading up to a certain


19 conversation, that is, the times of them, without at any


20 time going into what occurred.


21 MR. APPEL. 1 have asked a question a nd the witness has


22 ar~wered and 1 am not going to ask him any more on thgt~


23 THE COURT' Then there is no difference of opinion. Counsel


24 avows his intention of not pursuing that subject any fur-


25 ther. Counsel has sustained yoU' objection.


26 MR •. FORD. 1 wi thdraw the objection.


JAR. APPEL· 1 sustain the objection_







MR. APPEL. Just a moment--let me see if there is anything


more 1 want to ask. 1 don't want to ask him generally,


you know.


Q You have indicated to the jury here the room in which


you met M~ Darrow on the morning of November 28, 1911, and


is the room in which you saw Mr. Harriman. Who else did you


see? Did you look into the room adjoining that room in


which you say Mr. parriman and Mr: Darrow were in?


MR. FREDERICKS. That is objected to upon the ground it was


gone into on direct examination, gone into again on cross


examination, and one or two new points brought out, and then


gone into again on redirect examination and it has been


thoroughly covered and there has been nothing new brought


out on redirect that was not covered on croBs-examina tion by


the defense.


MR. FORD. We asked him about a matter on redirect examina


tion that was brought out on cross-examination.


TPE COURT. 1 can see no new matter to which this question


can be directed, 11r. App:el, and unless you call my a tten


tion to it, the objection 'is sustained.


MR • APPEL· 1 tak e an exception.


Q Was there or, was there not anybody in the room in which


you say Mr. Barr in:an and ll.r. Darrow went in, as you say, on


the morning of the 28th day of November, 19111


MR • FREDERICKS. That is objected to, the same question,


the same objection.
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1 THE COURT. Objection sustained.


2 MR. APPEL. We except.


3 Q Before ·Mr. Harr iman came there to the room you have indi


4 cated, on the morning of November 28th, 1911, had any other


5 person been in the same room where you and Mr. Darrow were


6 before Mr. Harriman arrived, that you know of?


7 MR. FREDERICKS. The same objection, the same ques tion.


8 THE COUR T. Objec tion sustained.


9 MR • APPEL- We except.


10 Q Were you accompanied to that bUilding by anyone that


11 you know of? A No, sir.


12 Q Did you see anyone there at the door in the hallway or


13 at the door of any of the offices that you have mentioned


14· here connected With Mr. Darrow 1 s office on the outside, when


15 you went in and when you went out?


16 MR. FREDERICKS. We object to that on the ground it has been


17 already' gone into, the same objection as the other one.


18 THE COURT. Objection sustained.


19 MR. APPEL. We take an exception _ The wi tness was asked,


20 your Honor, whether he saw anyone there, they themselves


21 as ked that, we did not-


22 THE COURT. If you can call my attention to that.


23 MB. APPEL. J am asking for nothing else except what is on


24 redir ect.


25 THE COUR T. Objection sustained-


26 MR • APPEL. We except.







Let me examine the transcript a moment.THE COURT. No.
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Q Were you over to ~u. narrow's office or in that building


or Iv'.r. Harriman's office or iilr. Darrow's office more than once


on the morning of the 28th day of November, 19111


MR. FREDERICKS. We object to that for the same reason, that


the matter has been gone into fully on direct examination


and on cross-examination.


THE COURT. Objection sustained.


MR. APPEL. 1 take an exception.


Q Did you see the janitor or the watchman of the building


there on the morning of the 28th day of November, 19111


MR. FREDERICKS· The same obj ection •


THE COURT. Objection sustained.


MR. APPEL. We except.


Q Who else did you see in the Higgins Building in and about


the office of Mr. narrow and. Mr. Harriman, besides M:r. Darrow


and Mr. Harr iman, on the morning of the 28 th day of November,


1911 ?


MR. FREDERICKS· We object to that on the ground it was gone


into on direct examination and covered fUlly on cross


examination, and it is not recross-examination.


MR. FORD. This witness has already testified, your Honor,


he was not acting in concert With any witnesses and if there


were any detectives around there he did not see them.


MR • APPEL. My questions do not call for any remarks by


counsel.
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1 MR. FREDERICKS. We are making the objection for the pur


2 pose of making expedition and if it is going to take any


3 time we would ra ther the wi tness would answer the question.


4 THE COURT. It wont take but a moment. Objection sustained.


5 MR • APPEL. We tak e an exception.


6 Q When you went over there to Mr. Underwood's place of


7 business did the size of the bUilding he occupied in a


8 business way, or what you saw in the building there, indicat


9 to you in any way, shape or manner, whether or not he was


10 interested or disinterested in the resul t of the McNamara


11 trial? A· No. 1 went there for the purpose of getting


12 himto be interested.


13 MR. APPEL. Now, your Honor, we move ttat that last statemen


14 be stricken out, 1 am asking him--


15 THE COURT. Strike out all of the answer except "No."


16 BY MR. APPEL. Q Did the size of the building, .the factory


17 ther e indic ate to your mind in any way, shape or manner,


18 whether or not Mr. Underwood was or was not a member of the


19 M & M Association? A No, it did not indicate anything


20 of that kim to my mirAi.
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time?


Q No, wait a minute. I want to ask you and get it all


l421
Q To be fair, Mr Franklin, not to ask you many questions,


the business he was in


A I don't think there waS anything about that building


that brought to my mind 4nYconnection, he might or might


not have with this opposition, about what was it? The


McUamara case?


A Yes.


~hat is, his business?


I will tell you my impression, if you want it, at the


Well, those


Yes. A Uo, I don't think so.


in a nutshell.


Q


Q


A


Q His business, ~hat you knew of his connection in


business lines, his standing in the community, you were


personally acquainted with him, didn't induce you to go to


him to make a tentative offer, such as you have stated,


you just went there for the purpose of seeing if possible


]m FREDERICKS: He has answered.


THE COURT: He is asking another one.


Q By Mr Appel: I understand, and I ~ant to get one


question without asking so many of them -- the appearance


of his business; the business in which he was interested,
I


didn t indicate to you in any ~ay, shape or manner, ~hether


Mr Underwood ~ould be likely to accept a proposition that


you made to him or not, isn't that a fact?


A I don't quite understand that question. Read it.


(Question read)
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1 it might be accepted or not, leeling if he didn't want to


2 accept it he would tell you so? A That is about the


3 best statement you have made of it so far.


4 Q In other words, you took a chance at it? A Yes sir,


5 that is it exactly.


6 . Q It did not enter into your mind as to whether or not


on it.


1m APPEL: We have not cross-examined him.


ready been gone into.


And you had the highest opinion of him, as you had


I don't think the question of whether Mr Undervood


said?


I~ FREDErICKS: Withdraw the objection.


A What is the question, please?
Q .I Ey mr Appel: You thought him to be an honorable man?


A Yes sir, and that makes the fact that I went.there


Q.


the opinion I had then of him.


MR FREDERICKS: We object to that on the ground it has al-


A


would get angry with me, or not, entered my mind. I though


Mr Underwood waS a man I could go to in a friendly way and


talk, and I never had any reason up to this time to change


a proposition of that kind to Mr Underwood might be the


means of his angering him against you for making a proposi


tion of that kind, or anything of that kind; is that right?


1m APPEL: Redirect examin~tion.


:MR F~EDERICX:S: lIo, :tlm:t~~t:mrl we brought the Underwood


matter out on direct examination and they cross-examined hi
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A But to assist somebody


A I certainly knew I was doing wrong,


BY MR FREDERIC~S:


Q Now, Mr Franklin, you testified on recross-examination
r-t .on pageJ.17~, as follows: 1IQ. By!.1r Appel: l'row, at some


period of time you had !!r Davis and Gage appearine for you


as attorneys, is that right, Mr Franklin? A I would


felonies for the purpose of obtaining the sum of $1,000 for


each juror that you should be able to bribe, weren't you?


A That is it, exactly, yes sir.


Iilll APPEL: That is all.


REDIRECT EXAMU1ATIOll


a felony yourself, but to


else to commit it.


Q And to induce ZX honorable friendsof yours to commit


and I knew the chances I was taking.


Q And notwithstanding you knew it was Wl:'ong ~o trYc~' to


corrupt an honorable man, you still went there to do it?


A I still went there and attempted to do it, yes sir,


much to my sorrow.


Q And you were perfectly willing not only to commit


an honorable man?


1 more heinous, that I tried to debauch a frieni.


2, Q Yes. But when yo~tartel to go there, the considera-


tion, your idea and your estimataon you had of him, of his


character, that he was an honorable man, didn't make you


feel it was wrong for you to go there and try to corrupt
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1 answer that question by saying on divers occasions Mr Gage


2 and Mr Davis did appe ar for me. Q Were they your at-


3 torneys?" That was objected to, etc., and finally,


4 "A That is a matter of record. Q Again, I insist upon


5 anansvrer, a man knovrs vrho his att'Orney is. The Court:


6 Yes. Answer· the question, Mr Franklin; . A Yes sir.
n


7 mITE COURT: Yes, answer the question, Mr Franklin. A Yes si·.


8 Kow, I ask you, Mr Franklin, who employed Henry T Gage to \'


9 defend yo u? A I don't know.


10 Q Who paid Henry T Gage for defending you? A I don't


11 know.


12 Q How much vras he paid for defending you? A I don't


13 know; only hearsay.


14 Q How many times did he appear for you over in the


15 preliminary examination? A I think on three di fferent


16 occasions.


r.IR P.OGE'8.3 : That is what he has said, and I take an


covered a period of perhaps two hours, I don't remember.


exception.


1m FTIE~ERICKS: Only by hearsay, he said.
in


Q Row much w~r e you ove!lthe Justice Court the first


prelimin~"ry examinatior:, wi th Henr~T T Gage defending you?


A ITo sir.


I don't remember, I think the whole exaP-linution


Did you ever sit do~n with your attorney,


You say you don't know how much he was paid for


Q


A


defending you?
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1 and relate to him any of the facts or evidenqe in your


Gentlemen of the jury, bear


When Court reconvenes next Monday


It is 12 otclock.


It is not the one formerly occupied during the


Do I understand they are through, your Honor?


I did not.


A


McNamara trial, but the one adjoins it?


THE COURT: lio, it is not, it is the one that adjoins it,


the same floor of the building.


THE COURT: It is the north court-room -- it is marked


Department 9.


THE COURT:


case? A No sir.


Q Did you ever inform him of what the facts in yOll!' case


were? 11 No sir.


Q Did you ever talk to your attorne JT , Henry T GaBe,about


room.


is submitted to you.


afternoon at l:~O o'clock, it will be in the Court room


what the facts in your case were he was defending y?U on


over inthe Justice Court, the preliminary examination?


A


1m FORD:


in mind the admonition heretofore given you, you should not


talk about this case, you should not permit anyone else to


talk to you about it; do not form or express any opinion


relative to the merits of this action until the whole matter


Department 9, in the Hall of Records.


1!R FORD: Is it the north court-room or the south court-
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Do you want to ask Mr Franklin further questions·


That may be true without his necessarily coming


We can solve that situation by saying that we


desire to have him remain under order of the Court at all


times.


THE COURT:


1
THE COURT:


2
on Monday?


MR ROGERS:
3


4


5


6
back at 1:30 Monday.


7


he would return or not.


THE COURT: It is my duty to adjourn.


MR FREDERICKS: We will determine that and notify him.


JUROR DUNBAR: I have a question I would like th akk.


THE COURT: You will have to ask it on Monday.
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JUROR DUlffiAR:


JHROR DUnBAR:


Yes, that is all right.


I only said so because I wanted to know if


14 ,
THE COURT: Mr Franklin will be back on Mondny afternoon at


15


16
1: 30.


17 (Here the Court took an a~journmentuntilMonday,
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June 10, 1912, 1:30 o'clock P.M.)
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given in my last o'hj ection. I take the sanJO exception.


on the stand -for further cross-examination.


THE COURT. 'No;~.~, gentlenen, you may proceed with the cross


examinat ion.


asking you whether your interest in that case, referring


to the case of tb e People vs McNamara, in which Mr. DarroV'l


was the attorney, was not a personal interest, and you


July 18, 1912; 2 P.M.


Isn't it a fact you were tbe


P 0 H L MAN,


Q, Just before recei:is, :.:r.l'bhlman, 1 was


AFTERNOON SESSION.


That i Bob j e c ted toonthe s JJf, e gr 0 un ds


H. W.


MB. FREDERIOKS.


replied that it was not.


MR. ROGERS-
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1 One cannot cross-examining by detail ing incidents of any


2 nature whatsoever, which are not absolutely connected


3 with the subject matter of the action on trial.


4 MR. FORD. The subject matter of the action on trial is


5 the bribery of a juryr committed in the McNamara trial, and


6 certainly if the McNamara trail consisted in the murder


7 brought about by the explamion, which was merely one of


8 a series of incidents perpetrated by the defendant in a


9 general conspiracy carried on by the International Asoo-


10 ciation of Bridge and Structural Iron Workers, and this


11 witness was the local business agent for that association,


12 and that association had caused an explosion to be made-


13 to occur in the jurisdiction of this witness, why, cer-


14 tainly, that is sufficient connection to show the witness's


15 interest in the trnl, that the estab1ishment of the gUilt


16 of the defendant might incriminate other persons who would


17 have an interest in preventing his conviction, and being


18 interested in it would naturally be biased in favor of the


19 parties who v,rere endeavoring to prevent their convi etion,


20 either by lawful or unlawful means.


21 MR. ROGEFS. Nevertheless, your Honor, it is elementary


22 law.....


23 THE COURT. 1 think the question goes too far.


24 MR • FREDERI CKS. \':i 11 the cour t indicate in what par t icul ar


25 the error I ies in order that 1 may avoid--


26 TPE COURT. In this, th3.t to go to Seattle, and then 1











A At what time?


irrelevant and imnaterial and not cross-examination and
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Pohlmc.n. ', ..


blown up in Seattle or" shortly before? A No, si r •


MR • ROGERS. The same object ion.


THE COtJR T· Overruled.


MR. FREDER leKS. Q At the time the IJyons Building was


overrule the obje':Jtion. 1 don't know what is coning.


MR. ROGERS. Exception.


MR FREDF~RlCKS. Q Didn't E- A. Clancy introduce J. B.


McNamara to you at that time under the narne of Brice?


1m • ROGERS· Objected to upon the ground it is incompetent,


a crOBs-examination without going into his connection with


any matter concerning it, what will we be doing then?


an invasion of the order of the court just made and 1


take an exception to the question being asked. If it comes


to the matter of a trial of thia witness for participation,


acts or sympathetics in any of the dynamiting throughout


this country, the hope that we have been hugging to our


souls, that this case might finish sometime, will disappear


and we will try all the dYQamiting cases, undoubtedly,


before we get through, because 1 shan't let this witness


go off the stand, and if your Honor permits that kind of


We will be trying
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1 THE COURI': The court has just sustained the general obj EC-


2 tion. Counsel has a right to complete the record, counsel


3 on oi the l' side, and th e court is not going to int erfere vri tl


4 it.


5 7TR FORD: The obj ec tion ':,'as sust ained, vras it?


6' :M'R FRFJ)ERICh.,'"S: Let me hear the question jU:3t before that.


7 (Last question read.)


8 HR J?REDERICKS: Was there an obj 8:)tion to that?


9 THE COURf: yeS sir.


10 HR FREDERICKS: \7h at ",as the ruling?


11 TEE REPOl:1TER: no ruling.


it now. The objection is sustained.


fJIR FRFJ)ERICKS: State 'wheth er 0 l' not you did have a pe r-


you -::e1'e the business agent of yonI' Iorn Workers loc~ll


We obj ~t to t hat as incompetent, irrelevant


I thou,ght I ruled on it. I intended to say


in Seattle?


tions.


and imJnaterial, and not cross-examination, and I make the


THE COURT: Objection sustained.


that the objection ~as sustained, and if I did not I say


.
sonal in terest or an int erest in the case ;:;g ai11 st :J. B.


union ;:, t the time of the explosion of the Lyons building


THE COUHT:


same objection and state the same reasons, and tClke the.
s a","ne ,exception I have just taken to the last b70ques-


:r.~R ROGERS:


1:rcNarn~\ra and :J ••T. II/[cl'famara) 'by reason 0 f th e fac t that
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A yes sir.


TorR FHEDERICIGS: Read th e question.


States Court? A I don't understnnd your question.


2C tion •


Have you not teen c oun-


. .
Riclt.man and Tnttle are


N
u ...


.J: v todetermine my
'"


A


JJrr H~r"'r'l'rl~"i1__ .0 _ ..1 a ,No sir.A


iJhYlt do you understand by "advice"?
vie\"ls,


Well, . opinions or advice, to hear ,,[hat he


A


Q.


and advice, 7.ere :/"ou not?


Q. \'lere you not -~ettins his a dvic e in regard to the case?


to say about it? A He probably expressed it,


Q. Well, in ::'egard to th e case? A no sir.


Q iVere you not d iSCl1ssing the case wi t h him at all?


But h ave you not also been advised with lV'Ll' DarrO"N. ,


Q Yfl1o? A HI' Harriman, Rick.llan & Tuttle.


Q They are yOUl' attorneys? A yes sir.


(Last question read.)


tion in ',7hich you are interested in ~.he United States


in regard to the matter? A I might have discus::;ed the


Q. By discussing the case, Y01r:iere gettins his vi e:rs


case -::i th him; I have not been ~l dlii sine wi th him.


Court?


or, rather, I wi11 withdraw it.


selling -,':ithMr Darrow in reference to the pt.'esel1t litiga-


litieation in ~hich yo~ are interested in the United


:my c oun sel.


lIR FREDERICIGS: I think I Ylill tmend that; it seems dual


HR FREDEP..ICKS: Isn't IEI' DarrOYI counsel for you.


Haven,t yon been counsellins with him in the present
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UR F..OGEHS: That is all.


ITR FREDEHICY>.S: That is ~,ll.


DI REC TEKA1TI::.-rATIOU


F. R. DYAS, a wi tness called on behalf


of the defense, being first duly S'.70rn, testified as fol


lo"as.


HR "i:-lOGEi?S: ssr Dyas, please ~ive your name? A F.


DYas.


Q lnd you discussed it wi th him in 0 rder that .you might


set his e\:Pression, did you not? A No sir.


Q Why did you discuss it wi th him? A I had no parti-


cular reason except as I would discuss the case with any


body asking me hovr I·.~'as coming out and what thestanding


of my case -:ras.


Q .. Well, your feeling toward 1i.r Darrow is one of great


friendship and sympathy, is it not? A I cannot say as to


the friendship. I admire 1Tr Darrow's principles, and his


charc~cter.


Q You alli~ire him personally, do you not? A NO sir.


UR ROGERS: He just said he admired his principles and his


character, and I SlJggest the question is a repetition.


HH. FPJ.illERICKS: possibly so.


RH. FORD: If It is not a repeti tion; th e 'ai tnes:s said he did


not a dmi re him pe rsonally at all, the vri tness makes a di s


tinction.
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him ":rhile he 1.7as in attendanc e upon the county grand


sprin.g of 1910.


In one


I first became acquainted '.7i th him


How long h6'l1"e you lived in Los Angeles? A Since the


tIoY! Ions have you been a newspap onnan? A


Where do you live, 1/[1' Dyas? A 401 Y!est Fifty- seventh


Yon Imow him :from t hat time on from time to time?
who


By sight, yes; I krH~Yr"he was and ','[hat his capaci ty


1:rell, he \'H1S ~t t cndine UDon th e c Olmty grandj ur::,. ,:s


Your business or occupation? A Newspaperman.


street, this· city.


Q


Q


to knovl his name? A


Q Do you remember an oc casion of your having a tall: 7[i th


it ',....as about that time; I remember it, yes sir.


act date, or hOYI long aso it '.'fas, about the time of the


a wi tness? A yes si r.


Q


Q At that time di d you have a conversation '::i th him


department or th e oth er, prac tically the 1 ast 1:3 or 18


HOW long hove you kno~n him, at least by sigh~, or


Do you kno~ john R. Harrington? A I do.


after the Tccnamara defense secured cxf'lfices in the Higgins


A I don, t TeIIlernber "/he t her it "-as February or Harch,


jur'.l, sometime during the month of February of this ye'H?


was.


be,3inning of the }!clTamara trial.


Building, and began their ','!ork. I don' t rernembe'l~ the (X-


years.


Q


Q


Q
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ton.


\


Th e J
i


A


A SUbstantially,


md no info rmation


I did.A


testify to, that he had no knU':rledge of


''That paper do yon 710rk on, Hr Dyas?


Tribune.


Q .rust state the ':fOrds used by Jir Harrington? A I hm


UH FOTID: Hever mind that. ]';Jove to strike t hat out as not


l~R FORD: I move ·to strike out the answer as not respon-


pUblished a stor'J to the effect that Mr Harrington and


sive. I asked him to state the ~ords used by ill' p'srring-
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I
Q I will ask you if Ur Earring ton at t hat time roid l)lac e, I
and under those circumstances did say to you something to I
this effect or in snbstal1.ce or purport: That Harrington I


1
!


i
of any kind agdnst JIr DarrOYl vihich he could give, if


HR ROGERS: That is pa rt of it.


.
responsive. JUst state the '!,'ords used.


IJr COoney vrere to be vii tnesses for th e pros.'ecution


any briber'J or corruption in th e case,


CBOSS-EX:.AB:DTATI au


he Y/anted to, or '!fords to that effect?


yes.


HR HOGERS: Cro ss- e:l.:amine.


1m e:r no thing to


wi th respec t to Hr Darrow?1


2
til
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v/or ds •


words, that is the substance. 1 would not under take to


~.
br i bery or \\


to or anythin~J


J


THE COURT. Let us see. Can you state those words without


52.19


A That is not what he said, no·, sir.


MR. FORD. Q Tbose are tbe words he used? A ~ot·the


it is impossible to carry all thE~t in my head, the exact


the occurrence, as 1 interview numerous people daily and


THE COURT· 1 am asking tbe witness a question.


THE WITNESS. Yes, in substance.


THE COURT. It is your duty to do so.


A In substance, he knew nothing about any


corruption in the McNamara case to testify


detr imental to N~r. Darr ow •


repeat the exact words of the interview this far after


explaining the circumatances under which they were said?


1m. FORD. If the court please, he has already explained


the circullistances--


Q Didn't he tell you he didn't know anything about any


jury bribing, isn't that the term, of his own knowledge?


A As 1 reca}} it, he used the words "bribery and corrup_


tion," "Bribery or corruption."


Q you are not sure that te did say jury 'or ibing? A 1 do


not recall that he said jury bribing.


Q He may have said jury bribing? A It is possible.


Q That he had· no person~l knowledge of the jury bribing?


Q, That he could testify to? A No, sir; tb::tt is not v


;
r
t l'"I' 1f .:>p
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5 br i bery or corrupt ion concerning Mr.


1 he said.


2 Q Didn't you jus t now s tate that Mr. Harr ington had said


3 he didn't have ary knowledge of the bribing? A


4 use the word personally, r.e said he knew nothing of any


6 could testify.


7 MR. FORD· n· at is all.


8


9 RED IRECT EXAM INATION •


10 MR • ROGERS. Q He was ther" cc1Jed in to testify before the


11 grand jury? A Ee was onthe seat outside waiting to be


12 1 called.


13 1 MR. FREDERICKS. We object to that and mcve to strike it .


14' out--


15 THE COtmT. Strike it out for the purpose of the objection.


16 MR - FREDERICKS. We obj ect to the part of the ques tion


17 which is, "to testify". ':, It might appear from tr.:J.t that


18 he did actually appear to testify before the grand jury.


19 The witness only knows he was to be called in_


20 T'!1E COURT. Obj eat ion overrul ed. Res tor e the answer.


21 Have you finished your answer, i.h. Dyas? A I think I had


22 finished _


23 1m • ROGERS - Q 1.Ir- Dyas, isn't it a fact that you hud


24 published. an article at about tr.at time, probably thet morn-


25 ing, in which reference was mad-e to some matters


26 With the case and th":tt he telephoned down to the
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1 and asked you to COllie up, or some circumstance of that


2 sort, he wanted to talk over that article with you?


3 MR. FORD. We object to that as not redirect exarrination,


4 as no foundation laid for the asking of the question by-


5 way of impeachment. The same question was not asked i.!r.P.:t\r-


6 :ri'~c:st:on" and certainly not redirect examinat ion.


7 MR. ROGERS. The matter was brought out by their question,


8 the circumstance brought up, and therefore 1 have a right t


9 inquire.


10 THE COlmT. Strike it out.


11 MR. FORD· 1 specify to strike out certuin--


12 THE COURT. Yes, it went out. Objection sustained.


13 MR • ROGERS· Exception. That is all.


14 ------


15 J 0 S E P H LIN COL N S T E F FEN S,


16 called as a witness on behalf of the defense, having been


17 first duly sworn, testified .as follows:


18 DIRECT EXAMl!'JAT ION.


19 ?vIR. ROGERS. Q, Your nCL"te, please? A Joseph Lincoln


20 St effens •


21 Q Where do you live? A Riverside, New York, Connecticut.


22 Q What is your business occupation or profession?
)


23 A Reporter.


24 Q And With what publications are you now connec ted and


25 what have you been connected in" the pas t,


26 A At present connected with none. Connected Wi th the r
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1 York evening Poat; New York Commercial Advertiser;


2 McClures Magazine; Everybodys Magazine; The American


3 Magazine, and have written for syndicates of newspapers,


4 ~ Are you ~he author of any books which have been pUb-


5 lished of late years? A Four,


6 Q What are they? A "The Shame of the Cities;""Struggle


7 for Self Government'; "Upbui1ders1' and a little book


8 cal1ed"The Least of these."


9 Q You have been writing for magazines of late years upon


10 any particular subject or making a specialty of writing


11 . upon any particular matter? A Yes, 1 have written for


12 17 years about, on government, politics, and lately on


13 labor; industr ial problerlls.


14 Q For McClures and Everybody's and the Amer ican ~.~agazine


15 and other publications of that sort? A No, when 1


16 changed from politics to labor itWas difficult to find a


17 medium for publication, so 1 pUblished 'ivhere 1 could.


18 MR • FREDERICKS. 1 move to strike out that part of the


19 answer where it says "It was difficult to find publica-


20 tions," not being responsive,


21 THE COURT. Motion to strike out is denied.


22 ~,R, ROGERS. Q You say you lived in Connecticut and New


23 York. Were you in California during the month of Novembe~


24 1911? AYes •.


25 Q About what tirr,e did you con:e" to California? A----
26
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1 Q Calling yonTc.-ttention to the particular meeting with


2 him in the vicinity of San Diago, I will asl-c you if you


3


4


5


recall that CirCl!ffistance of meeting him at a house near


Diego? A yes, it Vfas at the hous e 0 f ur Sc ripps; Ur


Darrow a.nd I Vient tog ether to San Diego and crilled on Ur


6 Sc ripps, and the c onierenc e you spec:l>: of was the c onver-


7 sation. on November 19th,·a Sunday.


8 Q ]iTr Scripps, he is the E. W. Scripps of the Scripps


9 pcipers, th e man vrho controls the various papers through-


10 'Out the country, lmown as the Scripps papers? A Yes.


¥OUYlent there vlith ur Darrow on th e 19th of November?11


12


Q


A We v,'ent Saturday "nd C~JJ1e back Sunday night.. The


13 day you :::'efel~ to vIas Sunday.


14 lCR FORD: The 19th YJt\s SUnday? A The 19th was Sunday,


15· unless I ~m mistaken on that.


en ti re di ffe:~cnc e betYfeen the c ,:se cf the t 1';0 ITC1Tamaras,


undel~stood t hz.t the llclifamaras, in OU1' notion, th erc is


this ma,·ter, we don't ,'[ish to interrupt, but '::e '.-.'ish it


the dyncr:li ting of the Los Ang eles Tirrws, "nd yrl1at, was
by


said"You end l:r r Darro,,! at that time on tllZ,t SUbject.


HR FR.EDET{[C}J3: How, may it please the court, taking up


row end 111' Sc ri})ps, y/i th refel~ence to having the 1rc1Tamaras,


of September the matter was taken up between you and Dar, .


so Imo\vTI , plead gUilty to the charge upon ':rhich they


';:ere incal~cerat eO. he 1'0, n~nel:y e. Ch31'g e conn ec ted ':ii t h


ITR HOGERS: State \ihether or not ct. that time, on the 19th16
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it is not plac ed for argument, it is prac-


All right; letts have the ansvrel' to the ques-TF. E COUR[':


tic,\lly <:n instruction to theju1'Yt ,md o1..lght not to be


recorded. I think the vri tness ':rill '1)e,,,1' in mind Yfhat \"as


JER TWGEHS:


s aid ,-mel the circtmwtcnceS t "nd ";ie intend to shaY" the mat


ter concel'ning both l;TcHamaras nm side by side all the


time.


THE COlJRr.r: I took the Captaints suggestion merely c~s a


sugeestiol1 thf.t \7e might save time, c;nd I think we are


all enxious to do that.


l.m FO"SD: And to be fair to the vritness "Iso, so ",'e dontt


misunderstand him.


in th e handli!1.g of this matter by HI' Steffens C:Uld ur Dar


row, <m.d ',rh En tIl e wi tness cmswers the Uc1'Taman's t he may be.


ansvrering in regard to what VTC::S tGllked of in regard to


one of them l:m<dl feel th~it he has answ'ered th e qnestion t


v,h ereas, it Yiould 'be en answer in th e l"Bcord c:,S to both


of them. Irow, Yfe wish that that \'Jill be kept yB rfectly


clear. A I think I c<m do trot.


lIR FREDERICI<::S: As lor,g ,.s the vri tness understands.


:MR HOGERS: I lll1de:rstand cOUl1selts statement, of course,


is not tIn obj ection,


1m FRlillEHICKS: no.
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1 uapit,~l ,md l~fbor' 'IS a part af the fight, and Darrow in


2 spoaldl1g of it ut t ered one ej t:culatioll


3 l.lR F!?J':J)ERICKS : Spoke of it -a--


i.iRFmillEHICXS: I don,t think it is proper fOJ: the wit-


ness to give his purpose. Ee should only give thefacts.


A We bret:1\:-


He said he wished
r=.-~-_. ,-:::,~:::_,::'...=


Confine it to ':ha t ,:,as


~fter Darrow had said a&l


We ,:.-ere Goth surpl'i sed at th at.


I s,.i d, "Ylhy is it impo ssibl e?"


I said, "\~io/ not tIy it?"


yeS t.hat is correct.
~ ,


About these two cases, his C'~ses.


tainly Yiould.


"it is impossible."


fasted -- Darrow and I \7ent from tIl e trc.in to breakfast


tog ether, cmd {:it Brec:kfast, I turned to him fnd I ask€d


him if he really mee.l1t vhat he said the day before, how he
~


said, end as direct answers as you C'ill.


','[onld like to have those cases settled, "nd he s",id he ce2.'-
__~_~....-r;I,...~--....;;.......;_~_.,..... _,_ ...;,",-


"Oh "he . ,, , S'l~a,


aid th,lt ~fternoon.,'In th e evening, Darro,,! end I ""font


to the th eatre tog ether, and we took th e midni?,ht train


TP.}i~ COU?J1 :


I don,t think it is pertinent here --


back to Los Angeles. W'nat he said made em impression upon


they coul d be sec~tl 00.•""=: = M~-,"_..~,....",~ ..__.,.......~·i'''''~M''''''<~~


We drevr 'him out a little bit "bout it, end he described


drifted,-~Bnt on from that


me, bec,mse it fitted in \'lith tIe purpose I had in mind.


A


he ',-,'ished to say, ','.Te <::sked no more questions. nothing ',".'as


somewha t v "guely , b~..!-B.aY...~-.dJ.§..."~E..:hsm,.2L""'.t£~~hop elesa-
:::...._;-....----~ • '. "'.->'~........""~"~.'_',.7> •.,.. ",....,...-~.... __.r


ness of the case, ,'s he had to try them. The conversatiom
r-__-_..............,~~.;t..~~.~",O:~""t~ '4 4.


26_- V.JhY, he said, "It is a pt,rt of this great big fisht we
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We vrent on to talking


and larJor, cmd I answered, "0ut of my expe:dence and all


men -- on organized labor, Qnd the busine ss men of Los


Angel es


Angeles have, their feelings all elroused about it.
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about the hate getting into the conflict t,etvreen capital


United States are pent upon getting revenge on the \',orking- I


.,lQuld not consent for a moment. \I


these political men, these corrupt men, so-called, and bed


men, I beli wed th ere YiaS enough good to ';,'Ork upon to


$et a result~ ~'l1d I told him that I VJQuld like to have the


ch~nce to try to eet typical leading businss~en of Los


were t alkiI\.<:S about yesterday. Th e businessmen in theI 1
y'r 2:t1
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15 or 20 minutes or half an houi, Lissner was for it.
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tions 1 conducted 1 must not EVeak for him, because any


Well, he


1 said to :,:r. Lissner, '~";hy


Of course, he Was astonished,


May we interrupt so as to get this chrono- I
f
i


I
I


I


This is l-ftonday the 20th.


what labor wanted and what was the matter.


A


logically in order to get that date?


fight here in Los Angeles?"


Baid it was impossible and undesirable, and I "Nent on to


show what had happened in San Francisco as a result of a


class fight there. I referred to what 1 had just seen


last summer in England, and before 1 got through, in


don't you business men in Los Angeles get rid of this labor


MR • FREDER leKS, Was for it?


A Hew as for the at temp t t 0 8 e t t1 e tho 8 e Cse.-,f?I~~


Went on with our breakfast, talked a little more about it.


Then he cautioned me that, of course, that in any negotia-


to see that they would get no result by simply sending


individuals to prison, but might get results by sitting


down with intelligent labor leaders and finding out just


1 went over after breakfast directly to the officf?_Q.L1ll:•....


intimation that came through me as from him ~hat he


wanted to settle those cases, would be an intimation or


practically a confession of gUilt, that there were no


cases. 1 promised him to do the best 1 could on th:.c;.t and


Myer Lissner.


'---. ---MR • FREDEFlICKS.


r-
said, "Go ahead, II He didn 1 t tak e much stock ~n ,i tt .__


......... -
didntt believe it could be done, but he said, "Go ahead."
~---_._--,----""..----.--.~-""'''''".,...__._-----
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thought Who would be the best local man to conduct these


some'Tvhere. Then we thought, where would the ctief opposi-


'9" .. -_--


1 had explained, you unders tand, to him,
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negot iat ions.


.
Angeles TilLes. We 11, 1 said, "We got to get the Times. It


He said, "The man on the Times to get, then, is Ch:lndler."


Yow, 1 was a stranger in town and we looked around--we


he was opposed at first, the same as everybody else, in


attempting to settle these cases, but we made the same


arguments With him and he joined'us and he went over t9-
1


likely to consider ouch a proposition, that is, men who


were in the fight and who had the feelings of fighters,


those were the men 1 wanted to get. We drew a list


there of--l don't remember--l7 or 20 ,men--l have the list


see Mr. Chandler, and to see c-trer business rr,en. Gibbon


them out of the system of Los Angeles. "Now," 1 said,


"that can be done only with the understanding--with the


knowledge and understanding of your principal business


men" and 1 described them as men who would be least


that 1 was not speaking for anybody, that he would have to


take my word for it, that 1 was not talking through my


hat, as 1 might put it, that 1 believed a settlement could


be ,made, and 1 had some grounds for thinking so. He


accepted that and: selected i,~r. Thomas E. Gibbon to go and


Q~rre into the office, 1 ,think that same day about noon, and
~'----------"'::""_---------~-_.--


see (,ir. Chandl ar an d C3.me back and r epor ted ;,:r. Chand1 er t
..,,- - ---


, tion come from? They thought it would come from the Los


I 1"~1•"i, 2
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fuR. ROGERS. That is what Mr. Gibbon said to rim.


usiastic, as being a conclusion.


him over 15 minu tea to get :lr. Chandl er so en thus ias t ic he


it didn't take any length of time to get M::. Chandler enth··
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--_ ..


We move to strike out that statement th~


exactly the same view he had, and Mr. Chandler had said


it was both impossible and undesirable, but it didn't take


would give a~l his time to do th is thing. Then 1


MR • FREDER I CKS.


A When ~~r. Gibbon came back fron: ria talk with Mr. Chandler


then I felt ~retty sure, as it affected these men, so. iitt II


ould affect others. They were perfectly typical rne~


I


A This is all stuff thc.:.t 1 reported to Mr. r;arrow.


THE COURT. And was reported to you by Mr. Gibbon 7
A Reported by Mr. Gibbon.
TEE COu~T. Motion to strike denied.


~orted tbi'-'\ back to Darrow.


Hi- _. If went to Da..u.ow and 1 to1d him in great detail--


17 MR. FORD. Tr:e same day--pardon me for interrupting.


I
r 1,
h,,
r 2I,


':'


s-
3


4


5


6


7


8


9


10


11


12


13


14


15


18TRE COURT. The same day? A 'T'he san,e day, yes ..-
and 1 remember be said


Now , that day VI as Tuesday the. 21s t
J'


MR .. ROGERS. That is the 30th. A And trer. rarrow thought.-.-?"'"-----------t-


another day on it.26


21 then he would speak to"",r.is coJleagues, he rr:ust speak to the
".,........ 8


..oj ..


22 ,1!cNamara boys,as·we always called the NcNamara prisoners,
( .


23 c~l}.g.-tt.e E.:.ust report to organized labor. Tten he decided not
~~:oo.."...;;;.....~"MlW~~......-.:"" -


24 to do that because after all it WJ.S only the first flush


25 and" it might all go to pieces tr~ next day, so we put in


19
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]~RFORD: The day of the report to Darrow, or thenex:t day?


A Ho, th e day of the report to DarroYI y!as on 1:Tonday, the


19th -- the 20th -- the 22nd YIEIS spent, oS far as I c,~n


remember, in my vGi ting for furth er reports from Ur


Chandler, vho, I undej'stood, wes communicating Ylith the


District At tor-Dey , Captain Fredericks, thr01Jgh a IT.r :Erand.


"]IeR FREDER[CKS: I think the Yli tness fuas inadvertently given


<:.. dat e '-':hich he might not mean. Was this th e 21s t or


22nd? A I think I am on t.he 22nd.


Q That is ~ednesday? A That is Tuesday.


Jim DARHOW: Tuesday is the 21st.


UR FREDERICKS: It is Tuesday. Sunday v:as the 19 th,


Konday the 20th, and Tuesday, the 21st. A It was Tu es-


day, vI.b..ateve:' the date was.


THE COURT: TuesdaY, whateve:' the date was? A Yes, it


was Tuesday, whatever the date was.


liR FOBD: Pardon me. VTe m'V'" have~ot it a little mixed.


Ee said on November 20th, he reported to ~afrow, m1d Dar-


row said, he was sreaking to the office of Darrow and


orgcmized labor, (;nd TUesday he Yfated. another day vlhich


he said ~as the 21st, ~nd then he started on another day,


".-."hich vIas V!edn esdoy. A Yes, that is right. I repol'ted


him. That was oDt'.he 2Dth, but the same tiI'e, ct that


back to hin end "hen I reported back to him, he "fanted


to l'eport to his client, or to the others associ\::ted wit
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A That is the conversation with Dissner.


1m FREDERICKS: That is not the purpose.


HE FREDERICKS: That is the conversation Vii th Lissner?


have a proposition to begin ydth for our settlement.


A Yes, I woul d like


A No, on that Monday, goingAll rdlght.


To be fair with him. A Perhaps it will help


helped him strtdghten them OU t.


Jm FOW: I. think the '\'ritness admitted himself that ;'fe


vrith Lissne::..', in orde::..' to hwe sarn.ething to go on, they


to have it clear. Coming back. to this first conversation


l~l til1g t. hes e qu es tions, v,e vri 11 stop.


the matter strc:.ight, but I do obj act to a series of


questions for the purpose ofcross- exunination.


saLile conv e::,,'sation, VIe dec ideO. to v:ai t until we 1m e.;1 more.


me to keep it clear.


MR ROGERS: I do not object to the interpol~tion to keep


back to l:ronday, in t h~"\t fi rst conversat ion, w e had to


MR FREDRRICI\B: Vlheneve:t counsel obj ects to our int"erpo-


Jill FORD:


TJR p..oG:B~RS :


:feR FORD: And; you v~:ited all ck.y Tuesday? A yes.


~ ---
HE HOmmS: Sup}Jose Vie do not Cl~OSS- ect'.mine him.


1
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A They, being 111' Gibb on rInd ].;1"1' Liss-HR FOF'J): t1They If?


asked on ""'hat t. e:ms the settlement might. be re~;chee.


ner, and thi s was dr(.1'.\11 (producing docu.nent) liThe party


24 on trial to plead guiltyll


25 ER HOGEHS: Pardon me, ITr Stef~ens -- just ~l moment.







1TR 7DGERS: yes sir.


TEE CLFnK: Def(~1d~mt' s echibi t H.


pocket.


,


I


That ~as J. B. Mc~\
\
\


II( Reading:) "Party on trial


in evidenc e.


A


be dropped. 111 11ow, th:i,s_._y;_~~s-dra\1IL...E..n th e basis of the /
~. ..",... -"-'-'- ---:---------_.._--.,...- /./'.,


C onversat.ion in .J}.1.e morning ':Ii t h Darrovr. ~
• _ _ • .,_._._~ .... •."_. ... _•••J_~_•• _ -"'-_.~. ._ ,_._.~. __ • _


all other prosecutions in connECtion Ylith the affair t.o


the court micr,ht administer, except cBpital punisf1..ment,


Namara -- lito plead guilty ,md roc eive such s entenc e as \


(Doc'Lunent hand ed to c ouns el. )


(Document marked.)


THE COURT: Do you YJcmt the jurors to s eo it?


THE COURT: Do you w~mt. this marked as an exhibit?


Q And gave you t his copy? A yes, e.nd I put it in my


THE COURT: Shovr it to counsel. A l}[ay I Tead it.


testimony of the vQtness --


doct1.ment. Permit me to interl1.1pt you a moment. Vuo vras
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formance here. A yes.


it drew this document? A J.Tyer Lissner dict.ated it to


his stenogropher who went out ~;nd typevJrote it, "nd


brought it back in triplicate.


.
lrR ROGERS: Pardon me; Vie have to go th!'ough a certain per-


HR HOGERS: Now, you may read it, sir; it has been offered


],[R HOGERS: I offer in evidence, for the purpose of the


UR l\.OGERS: You say "this Vias draiim", and you ham me a


,
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to have one victim it v/ouldbe satisfied and v:onld not


When I


A Before the


cases out of the system of Los Angeles.
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cases out of the system of Los AngelEls, <;.11 theselabor


busine ssmen who saYI the point of getting all the labor


rest VIas partly my OY!l1-- I hoped that if thestate had


have to have two, v,ould not have to punish two men, so he


as}:ed Darrow at breakf~st on what terms he wonldsettle, he


said in his emotional way, what he ~~nted was a settlement


and vrhat he VIas intent upon ,vas that nohody should be


killed, he thought that J .B. UCN<.rrllElrtl might be convicted


end ht;mg ed, so that th ere was nobo dy to be hang ed. V1J:hat


visit of Chandler. I skipped somethi~~ there.


was lTonday.


started out on that, and the rest ','/6s-,;11 the other cases
._ •...,.-._~._.-.."'...-._-


was one 0 f the terms the defense \'"iould insist upon, th e


Ylere to be dropped; tlH:t Y,as the -- from the side of these


1m. HOGERS : Yes.


1m. FORD:Q. Befo re th e vi si t of Chandler?


THE COUHIJ.': lIark it emd hand it up to the jurors.


!ffi F REDEP..ICKS: We 'lmderst and that 'Nas Uonday? A That
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1 MR. FREDEH InKS.· Ttia was prepared on Monday?


2 A Yes. One copy of this was taken to Hr: Chandler by


3 ~. Gibbons, 1 believe, and 1 think ~~ Lissn~r kept the


4 other.


5 THE COURT. And this is the thir d on e?


G A And this is the third. We considered at that time


7 calling in the men who were on our list, the business men--


8 1I\R. FHE:DF.RICKS. We have no time--


9 A Ttia was Monday, this conversation with Mr. Lissner.


10 Now, on Wednesday we were waiting to hear indirectly


11 from the Dis tr ict At torney through Mr. Chandl er and ;,lr.


12 Gibbons, and 1 all', a little cloudy about what the first


13 form of these answers were, But 1 think they were just a


14 derr,and for both men to plead guil ty, 1 think therewas a


15 demand for a confess ion from both of thelli •


16 MR. FREDERlnKS. 1 think the witness ought to say where


17


18


19


20


21


he got this conversation. J
A From :.~r. Chandler, ~jr. Chandler purporting to report


froIl' Mr. Brand, whom, as 1 understcod it, had seen you.


1'R. FREDEPlr,KS· IS the witnes..ELLepoX-t.J..n~at ~~r. Chandler
~----"._---.---_.,


said to him or what :.lr. Chandler said to Gil'bon?


---







tion--


tion onoe in a while--


broke off one fLor e 1 ink and. ther efor e 1 could talk to ~tr.


MR • ROGERS. Q That is, talked wi th ~'ir. Harry Cl::angler a


as coming from the Distriot Attorney.


Chandler directly. :t.r. Chand.ler reported as fronl Mr. Brand


A That was complicated and a difficult way to do. So ::'r.


Gi bbon took me over and introduced me to Chandler, so we


but two counsel--now, go on.


THE COlffiT. 1 understand thewitness has not objected and


MR • FREDfRIC~S. We are trying to get this s!;raight.


MR. ROGERS. Yes, 1 think it would be a very good idea, but


let the witness go on.


TFE COURT. 1 tb ink i/!r Rogers is r igh t to that extent, he


has granted a reasonable amount of privilege of interrup-


have seen it .for two months, and it cannot be done.


don't know that it is in the record. 1 don't know as the


MR. FORD. If the court W ill pardon me, 1 was addressing


my remarks to Mr. Fredericks and said, "Brand told chandler


and Chandler told Gibbon and Gibbon told the witness." 1
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keep things in good order to make the kind of interruptions I
that rr,y distinguished fr iend Joseph Ford indulges in, 1


Mr. Rogers has not objected to one counsel interrupting,


I
1~\


f,
2


3


4


5


6


7


8


9


10


11


12
i
(
I 13


14


15


16


17


18


19


20


21


22


23


24


25


26







be arr ived at,


and that is all.


TFE COTJR T, 1 think so,


int~r
\ I


\
\
\i
i
I


he hear d from Br and, whoun til


on Wednesday and there were a great many


.
You are going to get thelli as fast as you can,


Ch~,ndler


1 was go ing froTJ! Chandler to Lissner and from


This was


ing and out of the day's reporting backward and forward it


Lissner to
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The Times, the General Manager as 1 understand it, in


some respects, about the 'matter? A Yes. I
Q And do you relnenber what day that commenced, Mr. Steffens~


~-> ,.c·,··_·'·~'~····· '·~~·~'·".A· •••·.. ·r·:"·'·' '"'".,....~.. -.'...- ...............,.,


A Yes, it began on that Wednesday.


Q Now, go ahead and in your own way relate the circumstan


ces and happenings chronologica~ly, if possible, and as


A


•fUlly as your merr.ory serves. you, in your own way, without


interruption, if you may.


clear, it seemed to be clear to iJr', rarrow--tbat is, . I
he accepted my impression of that, that a settlen:ent cou...:;y


views.


MR, ROGERS. Q Can you say what l!r. Darrow said, tbe sub-


MR. FREm;Pl OKS, 1 think vre should obj eo t to th3.:, Pe


should say v!hat was said to ;,1r. narrow and what MI, Darrow


said to him r ather than giving ii:r. Darr O\'i' s impres 8 ion,


persons present.


was hearing from somebody else, and it was everyone wait-


MR. FORD. We are entitled to the time and place and the


MR. ROGERS.


was


sta.nce and purport of it? A yes, 1 went to Darrow and 1
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reported to him in great detai 1 everything 1 had heard


during the day, late 'Wednesday afternoon at the Alexan-


3 dr ia Rotel, told him what Mr. Chandler said, th at he had


4 heard, and Mr•. narroweaid, "Vle]l, then, it looks as if a


settlement could be reached."


It It looks to me that they woul d not ciemand


5


6


7


way to me. "


that J. B. shoul d hang."


1 said, "It looks that


"That is what I understand."


8 Then he said, "It is time to report." He sat down there


9


10


and wrote a telegram, we \vrote a telegram together to


Compers, 1 don't remeniber the language of the telegram, but


11 in effect it was asking Compers to send here ilH!iediately


12 from Atlanta, Ceor gia, where the Amer ican Federation of


13 Labor was in session, one or two or three men whom he


26


25


14 named, somethirlg very important was coming up that ~e


15 ~Shes t~consul t With --or ganized labor about i~~'<


16
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24







right.


THE COURT: I presUI"le you mean Fremont Older, of San


AllA


Can you give us your best IBcollcction


Then you should not state that.


continue the course of your narrative as best


lIo.


from day to day, making this arrrl11gement for this plea of


two 0 I' thr ee men.


gUilty -


I


you c~m, connnencing 'with theVlednesday ni~o,ht when the tele-I


era'l '::as sent. To call your attention back to the mat-


A


to s ending that telegram to Gompers, \[heth er 0 I' not a tele-


of thEID :mames of the men mentioned? A/~fl~~, I' think,


or Vveitmoe or l'f6.ckels or, I think,_Junnerv, I think they


"------ rViere th e four.


gram ,\vas sent to another person requesting him to cone £<in


c;ive his [:dvice in the premises? A yes, one other,


AmericSl Federation of Labor, 8s1dng him to send on one or


tel" a little bit, do you remember ','[hether or not previous


Older.


HR FPEDETU CKS :


TEE COUHP: Strike it out. f11~ Q.; L-


li[R ROGERS: on \Vednesdc.y nig~ a~ I understood you, in
~ .


your presence, he vrired HI' Gompers, president of the


.
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1


I think that night, or, perhaps, it was early the next I


:::'d::e:::k:nW:::r:: :: his collQ2uesor ettorneys for II


J'!:R FHEDERICKS.: Were you present v:hen he did that?
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Ji:R tlOGERS: yes.


MR :nrRBDERICKS: Is t hat the End of tae qu estion?


I
i


f


I
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but tha~


A That is Wednesday; you are right, 1fr Ford.


';ras to be arranged? A yeS, vIe vrent over ,::i th l\:!"r older


the v:hole situation up to that time, up to that moment.


Q Took his advic e and coun sel in the I' remises~ A yes.
-


Q Now, proceed in your OViIl ',',ay, J5r Steffens, I dontt


\'\'Os th e pr ev i ous day.


}'B. Ft::EDERICKS: We vrish to obj ECt to the question bec~.ns


it is indefinite, and 6S I stated before, 'Cie are just as


grannvas sent? A lvrr Older responded at once, yes.
and


Q Was there a conversation between ur Older, yourself
....


with :cefel'ence to this situation, (3y!d the settlement that


serves you, the incidents running along about t ll.,at time.


want to interrupt you, ,md I dontt want to suggest to you,


but in your OYfll vlay, tell us as best your recollection


the telEgrclli1. Now, did];Ir Older come d::n"!ffi ect'ter that tele-


Wednesday.


Q I show you what purports to be 8 telegram, it is de


fendont'se}~ibit L, ~nd ask you if your recollection will


which yourself end Mr Darrow sent to Older of the 22nd,


that \vill be Tuesday, as I understand it? A YelEf, I sent


th at t ele.g r6!Yl.


serve you CIS to 'wh ether t his is or is not the tel Eg ram


Francisco? A Fremont Older of San Francis~o,


J.TR HOGERS: \7ednesday morning, 10:22 A.it'. is the date on


1m FORD: I do notwant to interrupt counsel, but that is
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1 anxious to.set these statements chronologically vs the


2 witness is, and \7e do not beli we vIe will set them by


3 permitting the v.ritness to nm along in that 'NoY, the wit-


4 ness is a n C\?spaperman and accustom Ed to making thing s run


5 along, blltt we t.hink he shoul d narrate the c onv ersatioIls,


6 if pel'missil:Jle ot all, he should narrate conversations emd


7 as near eS possible give thedate on v[hich those conversa-


8 ti ons occurred and stat e v!futh whom th Elf ',".'8re, bec ems e if he


9 goes on l;md states in a gen eral way Yrhat r~Ul c,llong from day


10 to day, it is not compet ent. Unless the witneg sis ~,sk-


11 ed definite questions, he ';fill fall into t hat error', un-


12 doubtedly, of making a statement, and v:e will1'ind onr-


selves talking c.bout Friday, for instance, when vIe13


14


15


thinlc I
he is talking c::bout Wednesday, and our point in the matter'l


of course, is, that time, that '.'lhat occurred today, v,ould !


16 have an entirely different aspec t, for instanc e, if it oc-


17 curred tomon'ow, and if it occurred before a certain date


18 it ';:ould have an entirely different t'.spect than if it


19 occurred aftel' a cel'tain date, . and tho se dates are very


20 clol'le l"n .._ tlme, and Yfe want to get the memory of this wi t-


21 ness, end Y! e vrant to e et it, if po ssible, just eXeC tly as


22 . it occurred, and we do not think it can be done unless


23 counsel vrill ask particuler questions ,mo. Vfe obj ect to it


24 on the gromid it is too general.


25 Jm HOGERS: I y:ill endeavor (".s best I c an, if your Honor


26 pleases, to give 111' Steff:lms Y.'hat aid I" can 'by







gically ,md events in succession in th eir minds than by


think it is the e,~erience of EVery lawyer, there ~re wit-


nesses, snch BS ];![r Steffens, who are better able, if
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I I
I


questions, but I think it is your Honor's experience,


allowed to ,go along without interruption, to keep chronolo-


1


2


3
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14


questions [oS to what happened next, and \vhom di d you s ee,


and so forth, tha~as a tendency to confuse. All we ~ant


ore the facts and truth of the matter, En:! I think the vTit-


nESS vrill find himself more at ease and able to more easi-


ly relate the matte::" if he is l::BI'Tnitted to take his


ovm method of refreshing his rec 011 ection, and Vie can make


it more d ei'inite if indefiniteness does arise.


THE CaUHI': I think, <:'s long c.S counsel and the vritness


are ~1lling to extend the courtesy to Captain Fredericks


15


16
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19
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22


23


24


25


26


that has been extended, that he in terrl.lpt from time to


time, if he is really in doubt about a matter, perhaps ~B


can ,0:: et alon~.
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1 MR. FREDERICY-.B· 1 do not thlnk so, because it is going


2 to be a continual interruption and 1 do not want to be put


3 in that attitude, and the law requires that conversations


4 if they are admissible at all, must be adrr;itted with the


5 surrounding accon~animent of time, place and persons pre-


6 sent, and we thir.k it should be followed, and this Witness


7 can do it. 1 have not the slightest doubt ~e can do it


8 as well as 1 can the other way, and it should be followed


9 so that we know wher e we ar e from t in,e to time and so the


10 jury knows. We object to that question as being too


11 general.


12 MR. ROGF.RS. Q Well, now, after the conversation With illr.


13 Older and after the sendir.g of the telegram to :.lr. Gompers


14 requesting the presence of some person for consultation,


15 state what next occurred, according to your best recolJec


16 tion in the premises, what was done, who did it and the


17 circul11stances and conditions under which it was done, as


18 best your memory serves you, what was said and who said it.


19 A There was a great deal said in those two or three weeks.


20 1 cannot remen:ber all those conversations in detail, but


21 1 can give you the purport of them.


22 Q T1:at is What 1 want, the sucstance and purport.


23 MR. FREDERICKS. And the time and With Whom they were.


24 A Well, upon the arrival of Older 1 saw him first, but


25 1 did not .say anything to him in tbat early conversation


26 th~~t Was not repeated later in the conversation witl: Dar







and he has said he met Chandler for the first ti me on


was in view, that it was possible.


him when you saw him? A ?ir. Chandler?


time
1 understood you, from a certain~orr met


A On and off during that day, yes, sir--time--


and there we were able to show to Older that the settlement


Chandler directly?


THE COtJR'r·


seeing him from to tirr.e and was any person peresent wi th


Q You say there was a great deal said from time to time.


You were talking with M4 Chandler durirg these days and


Q Well, did that conversation with Mr. Older during that


Wednesday, and this makes it indefinite--


MR. FRED1i~RICKS. We object to that question as misleadingo


The witness is now narrating a conversation on Wednesday


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15 MR. FREDF:F. ICKS • Yes.


16


17


18


A From that Wednesday when 1 saw Mr. Chandler 1 saw him


two or three times a day until the following Thanksgiving


day.


19 MR • ROGERS. Saw him two or three times a day ur.til the


20


21


following Thanksgiving Day? A Yes.


Q Did you have any obher bus iness Vi i th him than the ar-


22 r angement of this settlement connected Vi i th the McNalf.ara


23 rr,atter? A None.


26 A Somet ime ~.~r. Gibbon but usually no t •


Q. Was any person perser:t with you and :~r. Chand.ler While


youwere making this arrangement and settlement


24


25







yourself, :!Jr. Older and ;\1r. Darrow with respect to Mr. Darrow


saying be 'would assume the responsibility, etc?


1


2


3


Q
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Can you remember the conversation occurring between l
I


raised the que~tion in a h~10rous way about who wou~d be


conversation as YOUI' memory serves you, between Mr. Older,


MR. ROGERS. Merely offer that as a suggestion, those few


But.-
the goat, feeling certain that there would be sorre vengeance


make it understood. He_ suggeat.ed that Darrow would suffer,


thElt he would be pun iohed in sQwe w~ by organized laj,2QJ'..,.i------------ ---
he' suggested 1 would be hurt professiona) 1y, in fact, we


upon sonie of us for brir,ging about this settlement.


Darrow said that he didn't care, he could not


words, so that you can Bee what 1 am directing your mind


to, and 1 would like to haye you remeDJber as much of the


that hie duty was to his clients and that he was going
..........__.....___- r.-............."-.....-"---~."'"'-~''''- ....~''''"''''."-''"'--~ ..........",---~, ........_. .,...~_~........ ''' .._c__..,.jf'< >f<'o_-C-':.....~••_~_,~~.f'.."-.......~J:_-'~


to save J.B.'s life, that is the substance of it •..- ...--.. ---..".~ .. ,. _.'--~I_ ,. ~",,, _, -- '4-" ~ ~r" _ """ "-:' ",,,.,... ~ ",of • ..,. ,.t .~ .. ~ ,t~.,.,~_ ,,~ ".,.~,~'._' _ >,.""r""_-


older thought it could not be understood, that we could not


l\lr. Darrow and yourself. A Yes. After vve reported to


Older everything that had been done we asked Older to he1~


us decide how it would be received and understood, and


wherein this matter was presented to them? A yes.


Q Can you give us the tin e J approximately, of that J


day it. was? A No. 1 think it was about that


Q Do you recall being present at the conversaticn between


1ir. Darrow and other rr,err,bers of th e law staff of the defence


5


6


7


8


9


10


11
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I


I
-I


tha t "_I


plead gUil t)l i
i


To haVing ~vo menATo what?Q


ing a plea of guDty only from J. B _ McNamara, and they


that to Darrow and Darrow's answer was that if it wer e


the date, but when it crone 1 went instantly and reported


What happened on Thursday, Friday and Saturday, 1 cannot


always fix the date of--the principal event was il:r. Chandlertls


report of the receipt in his office of telegrams from the I


Ere ctors' Assooiation and business men in the east protest-I
I


ing against their understanding that negotiaticns consider- I
I


Ishould be made, but if the settlement were made that both


demanded by telegram to General Otis that no settlerrent


A This was in the end of ttis week. 1 will fix the date


men should be required to plead guilty_


FREDER leKS. NOll." wh en was that?


A This was inthe end of the week, but 1 cannot remember


MR. FREDERICKS. When was that?


Ul The two McNamaras? A T1:e two McNamaras instead of one.


before Sunday, because


Q That :.11'. Iarrow said that before Sunday 1 A Yes, if


MR" POGEPS.


necessary--


Q That if necessary this waB~id before Sunday, if neces


sary he would have J J McNamara plead guilty to some


Offense? Aves.


ab~01ute1~ cessary of course he would con-


1


2


3


4


5


6


7


8


9


22
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24


25


26







\


fOU)


I hadA


I could tIl e rest of the


i']hat the HclTamaras said about it,


The pI Eas of ,r;uilty VJere obtain 00 on


A


I don,t know -- what do you mean you


\
\Now, I understand y~u to say that during the


I will explain that when I com e to it.


That '\7as all during the latter :r:e,rt cf the ,,!eek


Advised him to, I probably should say.


Sunday.


foun c1 that out on Sun day.


out on Sunday?


th 811' consent.


row told that to me, ~nd he told no one else that, end of


lffi ROGERS:
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1


to I
knovr ,,'fhet the defense "l:'rould do if the deY.1and 'Here really I


t


course, it. was understood and he instructed me to eo


Q


give? A He V.6S willing to ,c:; ive -- all tIl ct remained, he


was putting it cff as long c:s he could to see vrhatthe Hc
ed


l'l"amarfl boys would say to this. That hapP61/on Sunday~ VIe


Q Did he t ell you just exactly what he Vias willing to


"How mnch are you willing to give?"


latter part of the \~eek s:r Darrow s aid to you to make


hard a fight as yon coul d to save J. J. HcNamara? A


mand more. I said, "Darrow, they are goir1..E~ to ask more. It


back and make as hard e fight as


that 1fr Darrow end you discussed back md forth the mat
of


t er you going to Hr Chandler ,md bringinc; back v.rord i'rom
11


lIr Chandler to Jl[r Darrow? A That they were C'ioing to de-


h-e kept putting it; If I only want one man i')11nished."


week, the rest af the time, to have only one rrJan go, as


1m FREDERICKS:


made for tyro men to plead gUilt.y instead of one, end Dar-


25


26
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understand, but yon underst and wh at I mean.


Was anything said at that time as to the~Atent to


That is, 0;0 over the road? A yes.


Have to GO? A yes.


Q


.
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1


Go on and illustrate it yourself, the way it came to I


yon. A Oh, it was necessary that he would consent to hare


l


,


J. ~. must go. We used agreat deal of slang, you
I


1


2


3


4


5


6


7


8 which J • .T. McNamara ,[fould plead gUilty, ~s to \'hat he


9 vfoul d pI ead guilty to, :and 6S to the term 0 f s ervic e '!hat


10 -,vould be exacted fro;m. him? A No, as I remember that


11 came up ibn a conversation with J. J. Mcnamar::: the next


12 day, Sunday.


13 Q On S-lmday, di d YOllsee the UcIfai11ara boys? A Yes,


14 Judge McNutt and Darrow and I went over to see th~~.


the ~],d of that ',7eek.


them as to the circumstances ~md conditions of the ne/:;u-


}Jut in t o~lch ';ri th evel.;rthil1,S t hat had been ,zoinZ on before


mr.tion on th e SUbject? A Well, J • .T. HcHcmara 11<:.cl been


That 7/as on SUnday, no,,7, th e 28th? A Yes, Sunda~r,


And Vlhe re did you see them? A In U1e jail.


D"'udge ]![cJ:lutt? A Judge MClifutt.


tiations whether they ':'rere put in possession of the infor-


Q And JUdg e HCl{Ut t and ~JIr Darro\'1 -.ri sit ed the HcNa'1laras


in the j ail. State 'Jheth er or not ~; statement Y.as made to


Q


Q


15
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22


23


24


25


26


that by myself.


Q







6 that day, .;lily ~gree::'Ylent was reached \'ri th the Hc}T,uu<:.ra Broth


7 th6t a plea be entered, 6S they were SUbstantially entered?


And kept him in t. ouch 'vi th the whole si tuation?


5~
t hat I


I


A The two <:, t torneys Yiould see


yes, I say; him nearly every day.A


Tell us how it was.


Well, state '7hether or not on Sundoy, or proi.1Jious to


yes.


Jio, th6t vras handled in this way.


You had r:e rsonally seen J. ,T. Mcnamara befo re


A


Q


Q


day?


Q


A


5 J Q


1


2


3


4


8


9


10 J. B., and I would remain vii th J. J., and they v.ould talk


11 wi th J. ,T., and I \youl dsee J. B., and sam etimes ",'e all


12


13


taH::ed to them ~11to8other. I mean, it was a conversation,


"':e ':rent to and fro, Bnd~the understandings '.'.'ith the t'VlQ.


14 "oriso11ers wa s selJarate. I yrould like to 8':,::plain that •
..:.,._----~ -


stending '-rith J. ,T. se arately that '.-rhat he ".-ron1d do,


consented to take a sentence. Hovr, yon asked me c. c:ues-


you '.-r O"L'e drivin:1 z,t, 'but. I ::'emember th e conversation cc.mo


This ,'ras on Sunday.ASunday?This


Yon may.


tioD a moment 6-;0, I don,t remonlber -- I didntt know ':rhat


and '.-rith J. B. what he~;rou1d do, and J. J. and J.:B. both


TEE COURr:


HR FR.1illEHICES:
i


I
.J. J. was -:;il1in:; to take a sent enc e fo r hims el e_ J. B..=. I


~vas '.'."il1i11:; "to trJce asentence for himself J. B. didnttl-----._-_._------
\70nt his broth or to take a s entene e, so we 11. ad our und er-
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there :;"t tho jail, tho question came uu somoho'::, about


up "7hothor it ':ras in Y'ly convorsation v:i th C11ano1el' or


26


25







1 hOYT much J. J. was to talce, and I don't lrnovr whether I sug-


havine; his brother go.


g ested or ';:hether I got it from Chandler -- that side


1JrcHamara and a term of years for J. J. McNamara? A yeS,


That time we separated,something-like ten years for J •.r.


they were tryi~ to s ave each other and organized 1 abor -


the name of organized labor.
~-~-::'............,....-':":':::~~


Each brother '!ros tryil~ to save the other. A Yes,-


to plead gUilty end take such sentences as \~s covered


you understand, b ecanse we 181ew hO'!T J. B. felt about


by the agreement, namely, life-imprisonment for J. B.


but say ten years, or something like that; but anyway,


:MR ROGERS: Now, on SUnday, hc1d both the HcHamaras agreed


that J •.r. was to have ten years ca'llle into these negotia
r-.- ..----------~-:__._~~:____:_:__=__:____:___:_-


tions somewhere really at that t.ime, bnt I don't know just
-.. ~ ---_.., .....--;----...... ~


where it came from.
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Sunday, and take such sentences as you have indicated;


A J understand.


52~--1


A 1 think 1 ough t to I


I


A J. B.' S ir:terest was not only in


A Cer tainly • -:rto carry it out?


state of mind. 1 have to br ing thct in.


Q What about Judge McNutt? A When we left the jail we


""',..,.", ...


Q You know what we are-_what··~';;e~"~ah.tr·r·EHe is l,lr. narrow ' a


were comparing notes about what we had all said, and there


was a feeling of elation that the thing had been consented


to and agreed up9n, dampened somewhat by


now, did Mr. I;arrow at that time express to you the will ing


ness that the agreement should be made, and his intention


Q Now, did :,11'. Darrow on that Sunday, you say both


McNarraras agreed to enter their plea of gUilty on that


victed it would be tantamount to a conviction of organized


labor, whereas he said he himself could hang and having


no connection with organized labor ~e would not, tech-


official in organized labor, and that if he were con-


his brother " but in this fact i his brother J.J. Wa'S an


nically, connect organized labor. His two fads were


organized liibor and his brother,\and that feell.'ng of his
. \.'------------


made a great difference later in the week.
t ....~ .__...¢'lih'i III ..",,--.Il "'U4PA 4J2QE! '\4I\4s4i.,nQ",."'i4!,1 YllI5'~,.


Q. Yes, go ahead.


Q Rn that occasion, on that day?


ex.pI ain tha t 1 as t remark.


'sould have to let the two men go to jail


,on that Sunday alao we led those t'I\'O boys to hope that
-..._..... -' ..,...,-..-., .. ,..:. ,.. ' .....'..._'.-." .. ......., ._-, -, . ,-," ..'"-- ..... _ .. _.- ...... .., ..-.--..-., ......." ....~~. ~.... ,....,..~_.....


we still could save J.J.
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13 see i',~r. Chandler, ~<1r. Gibbon and Mr. Lissner and finally to


11 Mr. Chandler and the others in making tre arrangements from


I
I
I
I


I
I
I
I


,I
shoul'i
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Darr ow ,aft er


ther e was some demand that both of


told all through the latter part of


--------------------_.


\


Ttet it was all up to me to go back to 'A


Just pardon me a moment •. 1 would like to hea.r


If necessary fr


And on that Sunday it was agreed that both should go?


What unders tanding did you have with li:r.


that time oni'


cal) together these big business men tere and make


these persons should plead.


having reached this agreement that J. J. McNarrar.a1


Q


A


UR • FORD


save the other and that W)lS done.
--''''''.-.,._~.........-",.,..,-".,..,.....-.------


Q, Ttat was done? A ~at appeal ~,~~ made.~-----Q When' did you eay--


" " .."._..-.......,-.."""'-_...."".-...""----~~._--~--~~"


with them to have therr stand for the one man going to


/


3


4


5


6


7


1~ But you had been


2 that week-- A rtat


12


8 plead gUilty if necessary on this Sunday, and should if


9 necessary take a sentence and receive punishment, what did


10 Mr. Darrow say to you with l' eference to ycur conduct with


14


15


16


17


18


19


20


21


22


'23


24


25 MR. ROGERS. Q pow, that was previous to Tuesday the 28


26 M4 Darrow h~d agreed that. those rren should plead gUilty
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1 told you to go on and arrange it? A Oh, yes.


to b~


nec6~


A Yea, but)


sary.


entered, if it should so be necessary? A Y6S, if


Q To give up the two, that is, to cause tvvo pleas


still hoped we could save J.J. ~


Q But to sa~e J. J. if you could. I want to bring your


Q That is, if the other side demanded?


2


3


4


5


6


7


8 attention to Tuesday the 28th, unless there is something


9 hap[..:ened on Monday thct occurs to you, to be related for an


10 unders tand ing of the matter. A No, 1 don't remember any-


MIt. ArrEL. We want to show tha.t Davis n:ade th at coni/nun i


to go ahead and get together his busines9 men.


Q Do you remelrber Davis's reporting back on Monday follow":'


ing the Sunday after the conversation tha.t he, Davis, had../
,--"",/


Exc ept I as ked :v~r.


MR. FREDERICKS' Let n;e get that question.


(Last question read by the reporter. )


MR. FREDERICKS. Reporting back on Monday?


rad with M.r. Fredericks?


A Yes.


thing now that happened on Monday.


Q Do you recall 'Davis and A


MR. FORD. Just amon-ent.


M~. FORD. Jus t a nionJent, we want to make an obj ect ien •


MR. FREDERICKS. 1 think Davia ougrt to swear to that.


Hearsay purely.. Seems Davis is here.


MR. ROGERS. Ttat is part of the" corr,lf,unication.
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1 t ion to Darrow and to the wi tness •


2 MR • FORD. If the Court please, there are two elen:ents to


3 this situation, assuming that it is put in for the pur-


4 pose of showing the state of rrind of the defendant, 1


5 really don't believe that that is the thing trat will be


6 argued to the jur.y later on--


7 MR. ROGERS. Let that alone then. 1 suggest it is mis-


8 conduct to state what the weight of the testimony is or


9 what wear e going to do with it.
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1


2


3


UR FORD: Th e po int b e:fo re the court, thereo ro bro e1 ~~:l~:.1
to til e si tuat ion, one what Darro'w thOl"L~ht and the ot he r


v!hat the District Attorney demanded, but '.7hether or not


4 there Vfas em·agreement of minds betwoen them. Uow, you


5 cannot show th ~1t agreement 0 f minds by repo rtinc.r; '.7hat Hr


6 Davis said he said. Let M'r Davis take thestcmd t,nd testi-


7 fy to 'Tfhat Captain Fredericks h,Hl said and ':/h~t he repqrt-


8 ed to 1fr Darro'w, and what chance,s there vrere for bringing


9 about of the Dlea at that time, the ~ceptance of a plea


10 of suilty, even if the defendant did intend it, even if the


11 defendant's state of mind was such that he was willing to


12 let his clients plead gnilty. There may not have been any


13 hope on his part that the same could be accomplished, and


14 the ,n:ry- to sho'w thc.t is to shoyr \-rhat the District Attorney


it, otherwise, this jUl"'J ·.~rill be draYrins the conclusion


that the District Attorney had agreed to do this, and doiTB


that '-:hen, as a matter of fact, he may never have made cny


Al1s';ror th e qu estion.


-l- •t-lme.


No, your Honor --


Just let me finish.


such aereoment on t hat date.


i


ITo ShO'.7 -;:11at tho District I


Attorn8'J had in his mind, and let the pc,rties vho Imew I


that and '.7ho made the report, take the stend :::.nd testifY to I


THE COUT{[': Obj ec tion or erruled.


had in his mind at that


UR FORD:


1IR APPEL:
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Tim FRr--.:DERICKS: Vle simply think, VIi th yon r Eonor' s p er-


mission -- ~ill your Honor pennit us to So into our ehd
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1 it as fully?,


2 ITR APPEL: We vrilJ. tr.lce t hat up vrh Ell it comes.


3 1'JR FEUIDERICKS: I knoY!. Th ere. is just t.he tr ouble "ri th


4 this ~hole situation.


5 THE' COunT: Jrr Fredericks; th e court will ex:plain the rul-


6 ing, if you so desire. This vritness has stated there v.rere


7 certain things and certain statements upon ":rhich he was


8


9


-c'" -:",.,.c L. "'~4(,> ,


case.


and authorized to c.ct by the defEndant in this


The court is admitting the testimony upon that


10 theory.


11 ~m FHEDEnICKS: I knovr; I just asI?: the court to indulee


12 me a moment, to see ":'fhere we are drifting to. When the


13 defens e gets through \vi th thi s, there is one sid e of it


14 here. Now, suppose we t~J to show the other side that


15 they '.vent up against a stone \vall, and that their propo-


16 sitions absolutely were turned down,vrere not accepted or


17 acceded to? Suppose v:e try to shoY! tmt;in order to show


18 that I have sot to put on a lot of hearsay testimony


19 "?[hich may be error, but this thin3 is opened up now, and


20 it has got to be done, vhat the who 1 e si tnation ~:as.


21 SUp-nose it apIJ3 ars nO\7 that --all these negotiations that


to shoYr that except by hearsay testimony; except by the


charac t er of testimony as this, but unl es S ',';8 can shoyr .


themselves, "rhen they tried to mal:e a union of cgree}~lent


vri th til e District Attorney, they failed? Eoyr are "Ire going


"rere attempted, and that the defense had r:greed on among


25
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to it.


If thel~e is any ':.ay to save it --


court's attention to where we are going to. ~nen this


(Last question read by the


But we are crossing it right now by thisFRE'illEnICKS:


reporter. )


question. Let's hwe it.


came back ond said to HI' Darroy: that lrr Fred ericks


HR APPEL: ':Fe propose to shoy! ,;"ihat ]}:r Davis said, 'chat he


YJOuld do; v!hat sort of a pI 00 he ',:Fould roc ept • '7e ','fan t to


not only 1,~r St effens c:nd Er Darrow and the ]"clTa111aras had


THE COUET: Haybe I dOlltt get the full force of that


i
I


material going in here, makes a reply absolutely necessa~·, I


from one side, from another line, from Gibbon £illd


leI' and Lissner, facts upon '.'mich they had agreed


thing -- vklEn this witness is through, and their other


Eti. ,:';ere dealing '.'.1 th me, and shoYI what the real fac ts


to show just' ex:actly vrhat the si tuation was. "'Je want to,


shoy! that, your Honor, for tyro reasons: we ,,"ant to showtha


TEE COUill: 17ell, we will cross that bridge YJhen we come


Tom Gibbon and ]'rr Brant, and all those people, who he assu.m-


Yrerc, and \vhere are we going to be.


witnesses are through, we propose to call Harry Chandler,


go in~o fut, now that it is open. But I want to call the


much v/hen th e time comes, the court is going to allow us
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1


certainly we have been left a lot here that the facts I.


~~ll not~~rrant, and I doubt ve~ much -- I doubt ve~
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guilty, one to take ten years, and the 0~1er one life, but


that there was another source--


TEE COUEr: I don,t think ~e need spend any more time on


the proposition, J"T A1Jpel. I have the idea, and I think


coun sel. exagg erates til e danger 0 f hearsay testimony here.
,.


Th ere is lots of hEarsay testimony t hat is good wi denc e.


1'TR FPJIDERICKS: Oh, YES.


TEE COURr: And I think the answer to this question is
the


proper, under" circumstances. We will cross the other


b:dll1lge when 'tie get to it.


1







1


2


J,![R ROGERS: Hight I suggest just one thing?


icks has had the floor. There is one thing


)fr Freder_
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1


absolutely


3 sure in widenc e in this case already has been put in,
the


4 thr;t no matter what vras said, no matter vihether"negotia-


5 tions vrere failures or not, the thing Vias done in th e end


6 just <1S ur Steffens and :tIl" Chandler agreed. Novy, it might


7 be, of course, that the whol e thing was a failure, and


8 the District Attorney erose in his wrath and kicked it


9 all out of the window, but it was all done.


101m FHEDERICES: "'e might as well take this thing and come


11 dovm to an issue. There is no controversy over the fact


that thedefense '.Vere willing to let J. B. 1JcNamara plead


and shov! that they had come to an absolut"e dead-lock;


A That


V,as my bluff.


this time.


TEE COU1-tT: There is no question before the court


tions \flare off, and we went on to get the jur.:r.


that the defense "Nould not give up J. J., and the prosecu


tion would not take anything else, and that the negotia-


opened on this, Yfe vrant them opened 'uide Enongh so VIe can


put in Gibbon and Chandler and Erand, and all those people


is the point, and ''te '",ish, if the d 00 rs are going to be


]1m" APPEL: Ho, no. '·.7e propos e to sho',v --


until after Franldin \"JaS detected in this bribery, that


gUilty, but there is a controverq:l over the fact that they


,::el~e ever v,d.lling to let J. ,J. HcNamara plead gUilty
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1,7e propos e I
and he


"


"yre diSCl1ssed that si tnation and you


to shov! by this wi tness that Davis c a1TIe back,


said you '[[ould never let J. J. plead guilty, and I !3aid I


]1 RAPPEL: 1,7e 'will put him on th est and.


broke up and ended there, and then the jury mattel~ Ylent


ten years for J • .r., and "{hich fact had been communicated


to J • .T. on Sunday, as coming from another source, whether


that is a fact or not, will depend entirely upon the tes


timony of HI' Davis when he comes upon th e stand, and upon


on.


I"roul d never take anything 81s ell, and the ~'lhole bnsiness


entered. Now, we propose -- and there, your Honor, that


present t here, and that vlill be an issue for the j u1",Y to


the testimony of the District Attorn~ or anyohe that was


fact, vrhether it::as true that 1[1' Fredericks had himself said


DaVis, "Isn't it a fact, TTl' Davis


brout5ht the report on Uonday from the very lips of the


Dist:cict Attorney, "I vlill let J. ,J. Plead guilty and take


a te:rm of years," and that ur Davis said to him, "Well,


vJhat term of years?ll, and he said to him, he says, "Ten


years ll , and that he 'brou,ght that back and reported to this


witness and to Itr Darrow, and that tllen it ViaS absolute:Ilf


and finally understood on llonday that such a plea vlQuld be


T',~R APPEL: Bnt Vie would like to ans'aer that.


1m FREDERICKS: Let us have Davi s here so I can to say to
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case. The question before the court has been decided.


1


2


THE COUI-{I' : Gentlemen, vIe are getting away out of thiB·


5261


1
3 . The court has been requested to rule upon evidence that


~rRIARR.OW: \Vhat Trcr Davis told me?


1',rR FOP,]): 'l'hat is a conclusion of the viitness.


may come in h'ere at a later time. The court will rul e


Yes si r, I remember


A Can you repeat it.


(Q,uestion read by the reporter.)


and this '.'fitness has stated his .conclusion, and it is not


The question ';ra.s '.7hat did ?~r Davis report to this v,itness,


responsive to th e qu estion.


TEE COU?J:: It is notresponsive to the qu estion.


i!\S, so indire··:tly through ]11' Gibbon and Til' Chandler..


pose than to sho'w ':;hat the District Attorney said, Vias


absolute confirmation, and is introduced for no other pur-


the question before the court, and that alone. The wit-


to s trike out the answer as not responsive to the question.


on that 'vhen it comes, not now. The ruling is novi upon


it very distinctly. It Vias the first direct confirmation


DarrOYl's state of mind ; ','ihat he told JTr Darrow.


hearsay. A I can't remember theBCact conversation.


ness may enSY/er the qne stion.


vre had from t re District Attorney of '{,hat I had been h 001"-


],':R FREDERICKS: That is hearsay. That do esn' t show Hr


Tm F '\EDERICKB : No, vhat this wi tness told ITr DarrOYI.


1"11 FORD: H!e are addressing th e c ou rt, JTr St effens. I move


1m FORD: Here is the viitpess' conclusion that it is an
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1


2


matter may be stricken out for that


the question.


reason. :t:Tow ,


5~
read I


3 (Last question read by the reporter.)


4 T{R ROGERS: State the substance of that conversation to


7 the conversation, I think, lTonday morning, or Honday SO:r.le


8 time. Ur Davis came back and reported that he had seen


9 Captain Fredericks, and t hat Captain Fredericks was ask-


10 ing in addition toJ". B. taldng life, J". J. should tal<:e a


11 sent enc e. I don ,t remember just VJh at it y,'aS. I h ave an


5 which I referred in the last question.


6 UR FREDERICKS: If t he wi tness understands. A Thi s was


~'~---""'-"-"-~""'~""'~""'.""~"""''''''''''---....-.,~~


separately from Hr Davis, who didn't know all the plans,


12


13


impression that it,':ijs ten years. I remember Darrow and It


)
talked this over, and felt that what Davis


reported confiIT.t1ed vJhat I had been reporting out of the
---,"


THE COU~T: We will take a recess at this time.


possible to settle if J". J. TI8S asked for, too. ~.,


'what th e District Attorney had said to him on that J'Jonday?
-- - - _.-._--_.._.......... . \


A As I remember it, he told Davis that he would not let\
~--.,.,' "' -..,,-.-'. f


J". J. "go, and he told me to go out end malce a fight and )
i . 1
i J


Say towery-body that J" • .T. could n?~._~9~_ ... At any rate, th\,


~st of the ~~eek I vms tellin~ everybody it ~ould be im-
.:J .


dark, s~ ...!.9.sJ2~.~lc~.c .. ,~....
IrR ROGERS: Vlhat did lrr Darro'\'[ say when Hr Davis reported
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14 you know at this moment -~ IvTr Davis didn't know that Dar-
~_:.:;;c;....~~_,......,""v,~.~."."~..:::::~:--~,-- ....'''~''''''··_·-~-~'-''-·-"~"'-'~'-""-'"'~-""'~"--~:::z - __--------.,..';'.."., •..".........,....,"'.. t;,.


15/ ..--ro".:! was 7Jilling to consent yet, to have J" • .T. go too. ITr
/'
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1 UR ROGERS: Just one question, if I may be p


2 You spoke a moment a?;o ,fhm t he District Attorney was


3 talking, turned around to the court and said, "That
..


4 was my bluff-- 'I I dontt know that it 'tfent into the re-


5 cord. Be kind enongh tostate Yfhat you meant by that


A I just explained the


But that, as a matter of fact, 'Has ur Darrow's under":


(Mter recess.)


How, did you hrrJe a conference on };~onday, yourself,


fit of those whom were told? A No, for the businessnen,


as you call it, was meant for the lEl:/yers; that is to say,


only.


terms that yon could. State '.7hether or not if that bluff,


it was intended for their benefi t as '7ell as fo:' the bene-


former admonition, we will take a recess for ten minutes.


said you '.vere making a bluff in order to get the best


Q


statement, "That ':;as my bluf fll?


impression that~ot around among these busin'Ssmen, the-.re


coul.dn t t be a settlement if J. J. was asked for. I w'qS~\
\\.


doing my best to give evel-ybody, intentionally, the im- )


pression. j;hat there conld be no set tlement unl ess ;r.. ~)
were allowed tog o.


11m ROGERS: ll,rr St effens, in r espon se to a qu estion you


13 standing vfi th you? A T11.8t J. J. should go, if nee essary-,


14 but that vrdS the agreement between Darrow and myself, and


15 absolutely necessary- for me to have in order to work at


16 THE Cau Rr : Gent 18men 0 f th e j p.ry, tearing in mind your
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to this entering of these pleas on this Monday that you


1


2


lvrr Darrovl and lrr Davis and Jucge McNutt "1ith reference


5264[.


I


3 have spoken about. A yes.


4 State whether or not there \~s en qgreement there, be-


5 tween tlese various men tla:.t the pI res should be entered


6 under the terms indicated, but nevertheless t here should


7 be a continued effort to relieve J. J. if possible.


8 rER FREDERICKS: That is objed:ted to as calling for a


9 conclusion of the witness. I think he should state what


10 vvas said by the parti es.


11 T!i.R ROGERS: That is calling for the substance and pur-


"'~"-'""'~""~".'''-''-'''''''''-'~_\~~~--''''-''''''-'"'''''-''r~"",_


should plead gUilty, ~lso.
. ,_.:....., ..._...~.......,_---""""""'H_,·_~·c


ag re ;d-·~~·'"·'~t"iliatTI;;"'~'rm-re:rerenc e


'Wi th that explanation, the obj ection is (J'J er-


should go also '--


it) Hr Davis v;i th the District Attorney) ,md I vIas


. ~,~~""J" ..~k1":J'~''''''l'·.":l,.~'':>~,~,''''",·''-'4::''''''(rt'~f-.'';o;' .._.",~_.",c


ter tel'IDS for J. J. at that conferenc e between the 1 a-v-


to carryon th eir nEgotiations more directly, as I


At this conference we spoke of before_ the intermission)


it. was decided, the nevrs was so bad that JUdge HcNutt I
A


yers that I have r:'1entioned on th'lt Honday. A They v:ere


TEE COURT:


port of the conversation, of course.


should also be sent for, and all the~ttorllcys together


there <:greed to what DarI'ow cmd I had <:greed upon.
-----.:.-..


-----_._~---,
J\tm nOGK:OS: A.11.d 'shat VI as that? A That if nec essary, J. J.


. TIlled.
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1 at it the oth er way through these businessmen'.)


2 Q Do \V'hat, J[r Steffens? A To save ~. ~., to have only


3 <me man plet,d guilty and go to prison.


4 Q But if you failed, neither you and Davis could not


5 bring it "bout, what was the~reement? A "Why, that they


6 both should plead guilty. /


7 0
"


And get the sentence indiceted in your previous answer?


8 A


9 Q


yes.


Do you remembe. l' whether HI' Davis wa~ present at any


10 part of t.he time when you and HI' Older and J,rr Darrow were


11


12


13


14


15


16


17


18


19


20


21


22


23


24


conversing about this on this Wednesday? A On VTednes-


day when Older ~es there?


yes • .A yes, he ',·...as there }.art of the time, I am


qui t e sure •.


State Yfhether or not it',',8s spoken of there by 111' Dar-


row or in his presence, by HI' Davis, that the District


Attorney vrasqoing to dEmland that ~. ~. should r ec eive some


sentenc e and th,.t he should plead guilty, as ,"'lell as his


brother',~. 13.; that is, in }'!r Older's rresence on Wednes-


day? A yes, that fear ":as ~-ri th us all th e time.


Q. Do you remember ';,'hether 0 l' not 1[1' Darrow then ins true t-


ed, on. that 'Wednesday, ]1[1' Davis to retum to the Dis


trict Attor-Dey'.s office, or to go to the District Attor-


ney's office in that behalf.


leading and suggestive. I think that


HOYT, if t.he couc.t please, that is cert",inlyITR FORD:
26


25







and elSeYlhere c.S to the arrest of Franklin? A Yes.


in the city Yfhen the news '\7a3 sen t forth upon th estreet


I


,
I
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I


f


I


!
time, I:


Ii


I


(Last Question read by.the~ain.


It is in the presence of l{r Older.


State v;hat yqu did upon h earin,~ of the 'lrrest of


That ':~s the conclusion of our conversation. I was


the 23rd.


reporter. )


I don't remember distinctly now, Y:hat you refer to.


sentback torny side ,md Davisv:as sent back to his side.


or 1 earned of it in anyYlay?' A '\7el1) I heard it


the lobby of the Alexandria; then I read it in a


end I went over to Lissner's offie e, "nd I


in whose mind all these things eire vivid, ought to be


,lllovl(~d to answer the qu estion vIi thout being' 1 ed and sug


gest ed to, and' he is skipping from one conversation to


another. Of course, I presmne, this refers to Wednesday,


office vIas l,:ter, Honday.


Q


instance, harml esse The obj oction is ovel"rl.1led.


TEE COURl': The question is leading, but I think in this


be allowed, especially an intelligent vfitness; "tthis


.A


J'm FOTID: That is just th e viciousness of sugg esting.


TIB. D ARR01:F: We v7ill have that supplemented later.


HR ROGERS:


1:R HOGERS: now, v:ill you ,'say v:hether or not you were


about
HR FORD: It is ambiguous in ~ retu111ing <:',nd goillg. Th e


first note we have Davis eoi~~ to the District Attorney's


.A Will you 1" ead it
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tonishment of that n eus at that time.


1


2


I remembe:~. lWld I foun d t hEtt th ej' remembered tl:eir
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as- I


3 Jm FORD: Vv'11at the witness found t hat they remenbered is


4 third or fourth degree hearsay, and what was said about


5 Franklin's arrest, was certainly th e ....rorst kind of hearsay.


6 TP..E COURT: There is no objection?


7 UR FOPJ): VIe obj ~t upon the ground that it is hearsay,


8 and move to strike it out upon t ha t g roun d.


9 THE COUT-IT': That portion of the answer,"I found that they


10 remembered ll
, should be stricken out.


11 !"R FORD: And what conversation they had <:>bout Franklin!s


12 arrest, that has got nothing to do ylith}fr Darrow's state


13 of mind.


14 11[R ROGERS: It has this to do with -


15 Tl-~ COUIIT': I think it has som ething to do with it. Ob-


16 jootion overrnled./torotion to strike as to that part is


17 . denied.


181m FlDGERS: Well, you said they expressed astonishment.


19 Do you remember '.vhat ,ras said at that time?


20


21


HR ::5"OlID: Obj ected to as hearsay, vvhat Lissner and Gibbon


had to say. about Franklin's arrest, would not illustrate


22 thisdefendant's state of mind. It is h~1rsay, incompetent)


23 irrelevant and inunaterial.


thc.t. ''fe have a right to the fac t S, hovi far this matter


THE COUl\T: That is goi:t'l3 pretty far.


UR D ARRaY!: It is not ell my state of mind, tog ethe::.' 'wi t


24
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yr Gibbon or Hr Lissner, either one of therll are accom-


had gone.


plices of thedefendant in this case, 6nd it is only in


cases ',,'here the third persons are accomplices of the d e


fendant that their "cts and declarations may be t.dmi tted


in e.ridenc e, ,m.d then only '::hen it is in f'nrtherenc e of


tIl. e conspiracy. That is the only reason upon v/hic 11. they


are admitt.ed. The other theory ';/hich, ";rith c.ll due


ence to the court, I cannot give my adherence to that en


]JiR FRFillERICKS: Ylhat did Gibbon ~nd Lissner lmow about


it anymore than ~nybody else?


ITR 110GERS: rt is very ep1=B rent that JJIr Gibb,0n and liIr


Lissner were most active participants in this ~rrange


ment, and they have been (:'nnounc ing that th e'J were going


to call some people on this matter, ~nd I think it is only


vii thin the rnl e, t ret we may show that they were~ in good


faith, and that they were, as a matter of fact, participat


ing in tlle arrangements, either that had been or Vias in


process of accomplishment, and it shows their good faith


in it Y.'hen they e::pressed themselves that (;1 thing of this


kind could happen, if TEl' Darrow had anything to do v.'i th it,


or kne'w anything "bout it. We \icll t to show the c ontinuonc e


further of the nEgotiations right dong, wi thout int errup


tion, yli th nothing to int erfere or nothing to break it


dO\"J11 in any effect.


1m FOB.}): If the court please, \":e haven't contended that
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1 of this is admi tted on the theor;r it explains the defend-


2 ant I s state of mind, certainly is not supported by th e


3 fact that Gibbon and Lissner expressed astonishment at
a


4 Darrow, or at· Franklin I s arrest. That would be" natural


5 thing for both of them to do, would be a natural thing fo r


6 a great many people to do. I can I t see ','rhat po ssible bear-


7 ifl~ it has upon thils situation.


8 TEE com:<..r.L': That proper]y might have been stricken out if


9 it was demanded. The qu es tion is novi, vrhat was sai d.


10 Coun sel says he seeks to prove the furtherence of this


11 plan for a settlement of the 1Jclfamara cases, to show


12 that it 'lIas pursued (;';s one system to a conclusion.


13 I think he has that right. Objection overruled.
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occasion, to .the best of your recolJection, respecting


if you can remember, ;"ir. Lissner and Mr, Gibbon said onthat
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A It was a rattling conversation, they wantedFrankl in.


n
MR. ROGERS. QYou said they expressed astonishment and I
went on with the negotiations and I desired you to say what,


1


2


3


4


5


6 to know who Franklin was and 1 told them re was a detec-


7 tive for the defense and they asked what it meant, they


8 talked about what it rr,ight mean--


9 MR. FORD. Well, now--


10 THE COURT' It is ne cessary for you to give the conversa-


11 tion or the substance of it. Of course, 1 assume you canno


12 remember the exact words, but the subs tanc e of the con-


13 versation.


14 A The substance of the conversation was mainly an


15 expression of astonishment that the defense or anybody con


16 nected with the defense at that time would do such a thing,


17 and, secondly, the other conclus ien was we were to go on


18 with the negotiations, not believe it, and go onwith the


19 negotiations as if nothing had happened. I went to see


20 what Darrow v,'as going to do--


21 MR. FORD' The witness i~ ~te6tifYir.g about somethir..g else.


22 The question calls for what was the conversation between


23 Lissner and Gi1::bon and he s aid, "We discussed what it might


24 mean, II and does not teJ 1 yet what they trought it might


26 TEE COURT' Ee has told what the substance of the conver


25 mean •







1


2


3


tion was, and that is all.


lID. ROGERS. Is the question answered?


THE COURT' 1 think so.


5271


4 A 1 understood it from the court's ruling--


5 MR. ROGERS. IS the question answered?


6 THE COURT. Yes, would you 1 ike to have it read?


7 MR. ROGEFS· Yes, 1 W".s talk ing to Mr. Appel.


8 (T,ast answer read.)


9 lVJ'R • ROGERS. Q And pr ocee d from that point on when you


10 went to Mr. Darrow's office, reI ate as fully as you can the


11


12


13


.
conversation between yourself and '.ir. DarTO'!" irrFediately


following your talk With Mr. Lissner and :.~:. Gibbon about


going on With those negotiations.


I


I
J


14 MP... FORD· T1:e place and the persons present have not


15 been lai d and we obj ect to that on that ground.


16 THE COURT. Objection sustained. The place and persons


17 present were not mentioned.


18 MR. ROGERS •. Q Did you meet Mr. DarroV'! after leaving there


19 then? A 1 went to :.1-:. Darrow's office.


20 Q Did you see him there? A Yes.


21 Q Anyone else present? A l-Jot that 1 rerilen.berj he was


22 alone •


23 Q Pow long W~B that after you had been dow~ and talked to


24 !.ir. Lissner and Mr. Gibbon? A 1 went fron: trere to :!L:-. Darr~'v'11s


25 off ice.


26 Q About w1:at tine of the day "was it? A in the forBnoon
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a moment and said, "Not as far as 1 am concdrned. It


Q Please relate the conversation with },1r. Darrow, as nearly


matter after Mr. Darrow said to go right on with it it


made no difference with him? A Well, 1 went and saw Mr.


Chandler agai:r::. and I l,vent and saw ;,1r. Lissner agair2 and the


1 told him 1


1 cannot n2..Il.8 them all.


may make a differ ence with your crowd. II


as you can, as far as your recollection serves you.


A 1 went in and 1 asked Darrow, showed him this extra, and


1 asked him what effect that would have upon these nego


tiations that 1 was carrying on and he said "None what


soever" and then he said, he walked off and heturned around


.
best tern!s you could for him, after that morning when you


tal ked with ;.1r. Darrow? A Yes.


MR • FlARD. Of course--just a morrent, now. Vi e object to


th:.t as leading and suggestive, and 1 presume--


THE COtffiT. Objection sustained upon that ground.


MR. ROGERS. Q State what you did with reference to the


had seen my crowd and my crowd was going on •..~
Q After ttat did you sti11 continue your negotiatioDs with


reference to the shortening of J. J. 's terni or to get th e


result of those two conferences was there was a meeting


called in Mr. Lissner's office the~e on Tuesday night or


Wednesday night of t1:at week.


Q A meeting of whom? A Of some 17 or 20 of t1:ese lead


ing business men of Los Angeles.


Q Can you nane who ttey were? A
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1


2


Q, Uame those '#ho ar e now in your memory.


was Ex-Senator Flint; there was--


A Well,


.5·2"1~


there I


3 Q Have you got a memorandum you can refer to? A 1 think


4 1 have a list -of them someivhere. Lissner--no, 1 think 1


5 have not it her e, 1 th ink 1 can get 'that for you. I
6 Q Well, at any rate, there was Senator Flint. Was Stoddard!


11 there, 1 am not sure.


12 Q It.r. Gibbon? A yes.


13 Q Meyer Lissner? A yes.


14 Q Well, now, at that meeting which you say was 1)eld


15 either Tuesday night or Wednesday night, was this matter


16 of the necessity of the plea of guilty to the set tlemen t of


Fred Bak er"/ A Yes.


Harrv Chandler? A yes--Oh, no, 1 think Chandler was nGt


I
I


Llewellyn1 A yes.


there, do you remember? A yes.


Reese


Jess


Q


Q


Q


7


8


9


10


17 these cases discussed? A Yes.


18 MR. FORD. 1 would like to ask your Honor to ir:struct


19 counsel to refrain from asking leading questisns of this


20 witness, they ask I eading and sugges tive quee tiona and all


21 he has to do is to ask what they discussed and the wi tnesB


22 is intelligent--


23 l-iR • BOGERS' There is nothing harmful about tha t, 1 direct-


24 ad his attention to the sUbje ct and proceed to ask hin! what


25 happened.


26 THE COURT' The quef::~tion io leading, but it is harmless ~







all about it.


MR. FREDSR leKS. Thi::> was at ':'. Lissner t s off ice?


to their minds what had happened in San Francisco, as 1


l
Wha t was the subj3 ct of that meetingf:


attitude and that it was particularly pertinent and right


in :11r. Lissner's office l :ltr. I.lissner turned to them and


situation, so far as it concerned Los Angeles. 1 reca'1ed


make to them, and 1 s:'dd ttat 1 had to make a propositicm


that they use whatever influence they would have to have


a settlement of the Mcnamara matter and of the whole labor


A 1 can describe the meeting and tell you all about it.


Q Whatis that? A 1 can describe the meeting and tell you I
I.


A This was at Mr. Lissner's office. When these men got


Of course l leading questions should not be asked.


MR. ROGERS. 1 ask tim only to conserve time, to bring his


mind directly to it.


for Los Angeles to do it I because Los Angeles had labor


down here l that it had licked labor over and over again,


that the city of.Los Angeles had a better chance than any


said very simplYI in one sentence l 1 had a proposition to


had to J,{r. L.issner before, where a class fight was fought


out in courts inder the gUise of a legal battle, 1 pleaded


With them that there was hate all through this~ountry ani


that there had to be a beginning somewhere o~ anotrer


ci ty in the United States to turn around and be handsome


and if they had to have a symbol of the guilt of organized


labor that there was J.B. to take it, he W:lS willing to


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







take a life sentence, and 1 pleaded With them not to ask


a moment and "then as 1 remember it, :,:r. Baker spoke up and


was for one s ide to take the step towar ds the other, that


this was no place for labor to do it, it was a place for


They got--l don't
'T


.52~
I


Well, 1 said a great deal more to theme I
When it was over, When 1 got througt the room was silent


for two victirr.s.


Los Angel e8, for capital to do it. II


expressed very strongly the injustice that he felt he had


suffered from labor, and 1 answered that by saying,


"Of course, labor abused its power as capital did, there was


no plea that one side was right and' the other side was


Wrong, that they were both wrong, there was something the


matter between c~ i tal and labor, and the only thin~ to do


1


2


3


4


5


6


7


8


9


10


11


12


13


14 know, 1 think :ur. Ear I e spoke up and said ·,lr. Baker t (3


15 statement showed the typical feeling that made it so diffi-


16 cult for capital and labor to get together, that was that


17 Mr. Baker the capitalist was intent upon his own troubles


18


19


20


21


and What he suffered and what he 'IV as try ing to do at that


meeting was for capital not to consider, not its own
~. if


troubles but labor 's . trouble, se /that/capi tal' instead of


understanding itself would understand labor and the con-


22 elusion was, 1 believe, that ~Jr. Baker himself. , made the


23 motion--they wer e very much afraid of interfor ling wi th the
I


24 District Attorney, or seeming to interfere witl1 anything


25 he was doing, but he made the motion, put it in the


26 that they would bade anything the District Attorney
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2
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be brought to do towards letting up in this matter of I
labor. 1 think tr..a.t was the substance of it.


at all that they would supportjiJ.!h support the law and do
~, .. ---.~"",~ .... ",."",.~.. - .......,,-'''' ....;,..~....". __ ._" ..-,-,


the fir s t time,


... ,.. " ...-.... -._, ......,,....._.".-_...-
wanted to stand by 1}.~J!l,..-bu-.t.~th.ey,~.did agree there in this


~.~__.~••. _._ ..... - ._._",.~.,"~,.w_.·""~,.,... -~··_.............. - .-....""'....... 4.


0


.•


resolution if he could be brought to see the idea of'mercy


Q Were any definite steps taken or any definite statements


lliade at that meeting with reference to what they would


recommend concerning J. J. McNamara? A No, 1 think not.


They refused to take an active part in the details of any


negotiations of any settlement, they felt they had to be
( ---.-back of the fawanaDack-'Or the- Dis trlc{-Attorne'y"and they


12"
--what they could wi th public opinion.


13 ...-,_,~.o'_C--"~·'
Q Do you remen.ber whether-cr'-'noT that was


4


5


6


7


8


9


10


11


!-.IR. FREDF::RICKS. Jus t a moment. That is obj ected


Q That COLlllittee. Was then conatituted or arranged for


A ;,lr. Lissr..er and :.~r. Gibbon.


No--A


it VI as explained what ·Nas cons t i tutcd :md arr ang ed for.
5'caru:redb)/


so far as you were aware that that large committee had


gotten together? A 'J'ha.t comni ttee was drawn along about


early that first week but it Was not called until the


middle of the next week.


Q Early in what first week? A The last week--


Q The'week of the 19tp? A ~he week we began onthe 19th,


the list was drawn, the list was made.


Q Who made tha.t 1 ist of that commi ttee at that time?


during the week commencing onthe 19th?


14


15


16


17


18


19


20


21


22


23


24


25


26







bus ineas men.


If it means they were notified--


to meet


They "Nere not notified, it was in our knowledge, we had


"'-1 call your attention now to thanksgiving Day, that would


the list of men, we felt we could call upon


A


VI as my Bugges t ion that they pick out the abIes t men in the


town, the most influential men in the town, especially


5


6


7


8


9


1


2


3


4


A iIr. Darrow, Mr. Tom Scott.


Q. You say, "We spent 1'Il jail", whom do you mean?


Q And 1 ask you to state whether or not you had a confer-


Q Joseph Scott? A Joseph Scott, 1 mean--:-':r. Judge McNutt.


Q Was Davis there, do you remember? A Yes, Davis •. The


attorneys were there and 1 was there all the forenoon and 1


A That is


A Yes.


enc e Vi i th any person or persons onthat day.


the day we spent in jail,


be on the Thursday of that week.
11


12


13


14


15


16


17


18


19
20 went away inthe afternoon and came back about 5 o'clock.


21 \lr. navis Vias away part of the day and on and off we were


22
talk ing with the boys all the day lon,g.


23 Q. And What was the topic of conversation? A About-this


settlement and that is when it came to J .B. f S knowledge
24
25 that we~ere consider ing also letting J.J. go, take a


~6/ /sentence too.
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1 TPE COURT' 1 didn I t catch the day of that conversation.


2 A Thio was Thanksgiving Day, Thursday.


3 MR. FREDERICKS. The day before they plead guilty.


4 MR • POGERS· .Q What Vias the substance of it. 1 do not


5 ask for it in detail, of course, it was an all day con-


6 versat ion aIld we canLot go into it fUlly, but in a general


7 way what was the substance of the conversation between


8 you and these gentlerne n and the McNamaras? A WeIl , it


9 began early in the morning by going to see J.B. if he


10


11


12


would stand by what he said and he said he would and then
/


they sawf. ,] • to see if he Ylould stand by what he had said


he would do and he said he would, and then we brought the


13 two boys into a cell together and then they discovered


14 it was arranged, then J .. B. discovered that the understand-
was


15 ing~J.J. also w~s to plead gUilty and then began the fight.


16 J.B. did not want his brother to go, as 1 told you before,


not.----MR. ROGERS. Q ro you remelJ'ber whether· or not at that


19


20


17 for two reasons, one was that it was his brother and the


18 other was that J.J. represented organized labor and he did
-----------~~..._-


21 conversati on :,lr. Davis s aid anything With refer enc e to


22 whether the district attorney would insist on both of


23 them pleading togetr,er at the same· time, pleading guil ty


24 together, and wl:at arrangement was made about that, whether


25 that made it necessary to bring them together at that


26 or not? A 1 don't remerc.ber that.
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2


Q


Q


youdon,tremember? A No. 


But, at any rate, in some way they were brought to-


3 gether into the same cell and discussed the matter?


4 A Yes, they 'were broug ht together.


5 Q What, as a matter of fact was, to use a slang phrase,


6 was the hitch that brought about that. discussion on that


7 day? A Wby, J.B.'s objection to having organized labor


8 officially convicted of gUilt, that and his feeling about


9 his brother.


10 Q And was th at, to your knowledge, the time when he


11 learned that his brother J.J. also was to plead gUil ty?


12 A Yes, sir.


13 MR. FORD' The answer did not get into the record there.


14 A Yes.


15 MP ROGERS. Q And it was finally agreed what should be I
.1


18 back to ),:r. Darrow'a house and said he had seen Captain


19 Freder i eks and he told the final terms of the agreement.


ravia went and aaw Captain Freder ieka , at any rate, came


16


17


done onthat occasion, Thursday? A No--that evening tAr,
,


I


20 Q
II


The final terms of the agreement, what were they, as
"..


21 nearly as you can remember? A That J.B. was to .take


22 life and J.J. was to take 10 years.


23 1iP. FREDERICKS 0 Of course, this is all goirg in over


24 our objection, 1 assurr.e, your Honor.


25 TPE COURT. Yes, 8lt.r, it is 60 unierstood.


26 lt1R, ROGERS, Q rhose were the same terrra that







1


2


3


52~
to separately on the Sunday previous, the Sunday previow I
to the 28th? A Yes, and there was a hitch the next day,


you know.


4 Q And as had been consented to by Mr. ,Darrow an d, the other


5 attorneys? A There was a further hitch the I)ext day.,


'6 Q Please answ,'r this question. A Yes.


7 Q. If you may. A, Repeat it.


8 Q ~bse terms Davis brought out to narrowts houee wert; the


9 same terms the McNamaras had agreed to on Sunday previous?


10 A Well, except it was supposedly ten years, and as I


11 remember it, on the Sunday when '\iVeWere talking about it


12 We talked"about ten years or something like that."


13 Q "Ten years or something like that?" A Yes.


14 Q And do you rerrember on Friday morning of word conJing


15 from the District Attorney t s office through any way that


16 the District Attorney insisted, as a matter of fact, on


17 15 years because that really meant, according to the law


18 diminution of sentence, it meant only ten years, do you


19 remember anything of that! A ~lr. Davis reported that


20 Captain Fredericks had had to nake a change in the aen-


21 tence, he was going to ask for J.J. NtcNamara, that he had


22 to serve ten years instead of getting ten years, and that


23 fifteen years would about cover it.


26 Ira tters jthat 1 have not had the opportuni ty to


1 am not prepared quite to announce 1 have24


25


MR. ROGERS.


finished 'l1 i th ;,:r. Steff ens and there may.be one or







A Well, the astonishment and indignation ofknow it?


speak to him for about ten days and there may be one or


two things 1 m~y want to inquire of him about th~t 1


probably ought to br ing out. 1 have 3. general idea or


a general outline of the Whole matter, but there may be


some few particulars 1 want to consult about, and as 1


ir.dicated to your Honor 1 do not think any time would be


lost if your Honor would let me continue this rna tter until


morning now, or 1 can put on a short witness,


MR , FREDERICKS. VI e do not want this interrlUpted, your


Honor, it is a matter of cross-examination over a long


field, We have our minds on it now, it has been a new


subject we didn't expedt to go into and we have gone to


work on it and we would like to finish; we do not want


another witness brought in here.


THE COURT' 1 will not bring Jr: another witness under


those conditions, Tre'1uestion is ',"Thether or not to


adjourn at this tillie until tomorrow morning.


MR, FREDF:RICKS. 1s that \!r.Rogers's request?


MR. ROGERS, Yes, it is. 1 t is to lerably hot in here-


MR. FREDSTUCKS' 1 would like to ask one question befol'e


and then 1 will raise no point.


THE COURT. All right.


1m, FRF.DERICKS. Q Pow do you know that J. J. McN~lara


or J. B. McNamara did not know that each of them were to


plead gUilty until Thanksgiving day, you said they didn't


5
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6
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11
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16


17


18


19


20


21


22


23


24


25


26







...
1 inferred it from their behavior.


That is the situation? A Yes, as 1 understand it.


Rn Thanksgiving Day? A


THE COURT' ~s that all at the present time?


MR. FREDERl(;KS' 1 think so, your Honor.


1 never saw them in their own cell, 1 saw them in the


both occupied the same cell? A Yes, 1 understood that.


Q That is the question 1 asked you, do you know th~t they


that.


corridor or that large room that is a sort of a rece5ption


but J.B. did not know about J.J.


all the time? AYes , s ir •.


Q fi'eely communicating, with an opportupity of talking to


each other? A Yes. Of course, 1 didn't know it, qut


Q


Q


Q


1 have given here.


Q You know the two of them were occupying the same cell


Q. And you ar e pos it i iTe and sur e that the two of them


Q ~h~t is, you don't know they were both occupying the


same cell? A 1 know that, 1 heard that L 1 understood


room.


J.B. when he heard it.


did not know each that the other had agreed to plead


gUilty, although you say they had agreed to plead guilty


on Sunday, that they did not know it until Thanssgiving


Day? A J. J. knew about himself and he knew about J.B·


26
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court will now adjourn until 10 o'clock tomorrow morning.


I
I
I


-I


. ---,
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Gentlemen, of the jury, the court is about I
to adjourn until morning. (Jury admonished) The


THE COURT·1
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1 Friday, July 19th, 19:£2. 10 A.sF..


2 fufendant in court with counsel. jury called; all pre-


3 sent. Case rest:uned.


4 rU!E COURr: Gentlemen, last Friday night we a:dj ourned over


5 Saturday, and I think we have gained time by doing it,


6 G'.nd I make the announcement noV! so counsel can govern them


7 selves ('".ccording~ly, 'when vie adjourn tonight, we vJill c1d-


8 j ourn over until Uonday morning. I want to add, I make


9 that statement \vith some little reservation. Of course,


10 if a ',vi tness should be on the stGmd and it seemed desi rable


rc
•


11 to go on or some condition, but lmder ordinary conditions


12 that v;ill be the rule today.


13


14 JOSEPH LINCOLN STEFFL1~S, on the stand for I,
I-


15 further" ,direct EOCeunination:


16 HR HOGERS: lrr Steffens, I want to call your c-.ttention to


17 I tating a meal at the Alexandria with 11r Darrmv. I will


18 ask you if you recfall taking slJch a meal \vi th him? A Yes


19 sir, took several.


20 Q Do you remember one evening vh En a man came in. to see


21 him 'while you were engaged in your meal? A Franklin, yes.


22 Q :Franklin; rmd have you a recoIl ECtion what de.y of the


17h e1'e '."iere you andHr DarrO'I;{ vihen Franklin came?


17e ':rere, as I remeI'lber it, '.ve i'vere in the main dining


Q


A


23 month that v~s? A NO, I think it was the end of what I


24 caihl the first week; th e vreek b eginni~rs November 19th.


25


26
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1 room; not in the grill room, as Fraru{lin says, but in the


2 main dining room, up ag<:iinst the '\'Iall, <:'bout the third


3 table from this end.


4 Q Do you remember '!ihether or not IiiI' Franklin sat dO\vn at


5 . th e table vii t h you ,:TId HI' Darrow? A Yes, ~~ invited


6 him to a seat, invited him to partake of v,hat we were


7 having.


don t t remember what it was.


Q Did he do so? A yes, I think he took samething; I8


9


10 Q You don,t remember what it was? A I think he took a


11 drink. Vle Vjere having a meal, and I think he took a drink


12 Q Ho'?!, do you remember thEe conversation t here between your


13 self, 1[r Darrow ~nd Franklin? A '\Vell, yes, I remember


15 Q Well, in your O\vn vroy, just tell us what happened on


16 that occasion, as you recall it.


17 JtR FREDERICKS: That is obj ected -- ','.'ell, conversations


18 of the defendant?


14 it. I,
"


19 HR FDGEHS: A conversation between the defendant, 111'


20 Franklin, and the circumstances surrounding it.


21 lTR Fl?JIDE1UCKS: I think that y;e ,,"ill obj ect to t hat upon


22 the ground no foundation has been laid.


231m ffiGEHS: Frarudin t estifi ed concerning it.


24 1TR FR...H:DETIICKS: I understand the only ,;ay it could'be


25 brought in would be by asking Franklin em impe(:1ehin~


26 question, ~'>lld then ask this witness the seme question.







1 TEE COURI': Ovj ection ov errul Ed.
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2 A v~hy, it ,vas a conversation th at lasted 15 or 20


3 minutes, about some· sort of a jury list.


4 UR PDGEP.S: Did you leave the table or get out of hear


5· ing of the conve::.~sation at all? A No, T vms there all


6 the time.


7 Q, Did you hear any reference made about "getting busy",


8 or any names mentioned on the jury list? A ])To, they' ran


9


10


over their lists. Tney had marks opposite the names, but


T don'~t know 'tihat tl~--~'-~"'-"--'--"-"""'-'~--
..,...,...~of~~~. ..
~ >. -~>mJ:-~_S-1IIi'!1j1i!4."""


11 Q, My lawering of voices; cny whispering, ~ny conceal-


12 ment of what was said? A Ho.


lER F01ID: That last part, "concealment ll of ':hat \\as said,


is a conclusion cf the witness. Any 10,'JDring of voices,


would be a physical fact '.':hich the Yfitness can t estii"J


to, and Vfe move that anSYler be stricken out and object


to the question because the last portion is calling for a


conclusion of the witness as to vhether there was ,my con-


cealment or not.


THE COURT: Oh, it is in a measure obj ectionable, but I


think harmless.


1m Fill"J)ERICKS: The court Yrill permit me to add the fur-


t her obj ec tion it is irrel ev,mt ,!lid inrrnat e:::'ial, b ec cuse


Yr Franklin di d not so maintain.. l:ro testi:rflony that


there Vias cny concf'ealment. Franldin s aid he sho,;red


a list, tapped a couple of names on there and said,
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1 looks better" , ,:,hich vlould mean absolnt ely nothing to this


2 witness if he did hear it.


3 TEE COURT: Obj ECtion overrul ed.


4 ' 1m ROGKRS: Plea11e ans'wer. A They talked plainly obou t


5 this. Didn't loy/er their voices; didn't (;1ttempt to con-


6 c eal ~mything.


~rR FORD: The l~st part --


TEE COUB.T: Strike out the statement, "did not attempt to


7


8


9


Q Did you see any pointing to --


10 c oriceal anythiI1.g. tt


11 1m HOGERS: Talked in th e 0 rdinary tone 0 f voi ce during


12 I the conversation? A yes.


',.


',',11 ether the dtscuBsion ',-'as c oncerni!¥S the ':.'hol e list?


erence to any particultlr names 011 the list, or state


13


14


15


Q Did you see any spe:::ial names pointed out or any ref-


Darrow about s ending some men over to his 0 ffice? A I


16 I


17


18


A


Q


No n~es that I caught.


Do you reI:lember whether ?ranklin s aid anything to lrr


19 think that yras th e r esult of the conversation. He ask e::l


Did Franklin say anything [~bout ';hat he 'IT/anted to do


':Iith those men? A }Tot that I.remeY:1ber, except that he


that if he could find some men J he i'tOuld s end him over a,.,


uS I remember it, Darrow said


':.anted help.


couple.


I"R TDGEP.s: Th at is all.


for some men, "nd I think20


21


22


23


24


25


26
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1 CROSS-E{AV[nrATI Oli!"


2 :MR FREDEnrCKS: Darrow said he would s end some men over


3 to Franklin to help him on the jury list? A yes, what-


4 wer they were doing, I don,t remember vrhat it was.


5 7TR HOGEHS: Oh, just one question; I forgot it absolutely.


6 Eay I have your permission?


7 :r.rR FRJIDERIaF£S: yes.


8 ~-R T'DGEi:;:S: During t he course of these conversations,


9 these various cohversations with Hr Darro,,"J, }rr Darrovl,Hr


10 Older and ,Judge FcNutt, ,md the other persons that you


11 have mentioned, \'1ill you state whether or not either at


12 your suggestion or at lrr Darrow's sv.ggestion, it VJaS stat-


13 ed that there should be no pUblicity connected "'lith the


14 matter until its final errangement?


151m PO?]): YIe obj oct to that question on the ground that no


16 foundation has been laid for the <:Isldng of it, <:IS to time,


17 place and persons present. p..s I remember the testimony cf


18 this witness, there Vlas only one occasion on ,vhich he has


19 testified to, at cny rate, v,hen they v:'6re all present,


20 end that was Thanksgiving Day. nOVf, he is coveri!1.g a


21 number of different transactions as to what ~~s not said


22 on a certain cc casion, or, raiinr, ...-That was said, and VIe


23 are entitled to the time, place andp3rsons present Yihen


24 sue h things ':rere s aid, if they yrere said.


Your HonoT, that is a misstatement of the1m DARHOi7:25


26 widenc e. The \7i tness syro re they ...! ere all tog ether on
7~ondf.\Y, th e four of us, Fond 6y Et the secon~a;;n~l'i)~







MR. FORD. Counsel doubtless has in mind the occasion to


Nonday •


Th i.s is


We probably could discuss it.the sarre as Mr. Ford.


can fix the tiffie and place and what was said.


which he refers, or at least we presurre he has, and he


could direct his attention to that very conversation and I


ask if anything along that line occurred or that particular I


conversation. Not to be captious, on November 27th, this


preliminary entirely before haIling his attention to the


matter that 1 am after.


Now, if he says there was any such conversation 1 will


conversations it was stated among them by any person,


adherence given by the other persor,s that ther e .should . I
be no pUblic i ty connected with any feature of the matter.


meet ::'r. Ford's objection by asking him when, and if he


witness has testified to himself, li~r. Davis and :.;]'. Darrow


being present a.t the jail witt: the defendant, re:r. McNutt


and ~r. Scott not being there, although he said later the


news was so bad tha t McNut twas sent for. That was on


. 52891
MR. FREDEPICKS. Mayee 1 didn't understand the question I


And after the Witness had reported about


what he could do With the Distript Attorney--


llR. DARPOW. That W2..S not the . day'-~ :.:r. Ford--


I!.? • FORD. Well, then, 1'e ceased and started out--


You are asking for a negation.


MR. ROGERS. No, 1 ani asking whether during any of these


1
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529°1THE COURT. Mr. Rogers has stated this question is a pre-


liminary question directing his attention, and 1 cannot I
see any harm, there are often different ways of present-


ing ev idence.


5 MR. ·FREDERICKS. The question is to be answered yes or


6


7


no.


A yes.


I
. i


I


8 THE COURT. As to whether or "not there was such a con-


9 versation?


10 A Yes~ 1 think we had no conversations at ~hich--


11 MR. FORD· The witness is testifying to no conversation--


12 ~ffi. ROGERS. Wait until he finishes.


13 A --1 think ther e were no convers at ions rr,en tioned wh ere


14 we were al1 three, or where a few even were, we didn't


15 instruct one another to avoid publicity, and fear of


16 pUblicity was with us all the time.


17 MR. ROGERS· Q Then that matter was· taken up, as you say,


18 at practically eaoh conversation? A Yes, and almost


19 ended wi th that, or talked about it all the way through;


20 the Erectors telegrans and teJ egrams in the east startled


21 us and hurrir;d UB cecause we feared it might leak out,


22 our fear--


23


24 CROSS-EXAMINATION.


25 MR. FREDERICKS· Q That was in cognizance with the stat


26 ment which you saw' inthe Tribune of September 3rd, purpo







1


2


3


4
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6


7


8


9
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11


12


ing-- or December .3rd, purporting to come from


MR • ROGERS. Viai t a rr~oment. That is no way of


in a statement •
•


MR. FREDERICKS 1 am going to ask this question now •


MR. ROGERS. 1 dontt know whether you are, whether you can


ask this question or not without objection. I desire


to object to reading any purported statement publiohed


from the defense Without first proving they were made.


MR. FREDERICKS' 1 am asking about it.


MR. ROGERS. This is nothing in the world but a sUb~erfuge


. to get before the jury something which ;.ir. Darrow never


did say.


13 1vTR. FREDERICKS. The defense did the same way--


14 THE COURT. Mr. Rogers, counsel has a right to ask his ques-


15 tion and if he violates the rule he takes his chances on


16 that, but he has a right to ask his question, the court


17 cannot assuwe what the article is and if there is any impro


18 priety about it, on the contrary, until counsel propounds


19 the question, the cour t as sumas ther e is no impropr ie"\;y to


20 it.


21 MR. ROGERS. I call the attention of the court to the


22 case of People va. Dandy, if your Honor, pleases, in 135


23 Cal. where it is held that the mere asking of such a QU8S-


24 tion is error.


26 THE COURT' T1":e quest ion is withdrawn.


25 MR. ~EDF.RICKS 1 withdraw the question.
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Fred er icks •


reason?


A Yes


A That is one of the reasons, yes.secret?


in our 6upposit~on, the utter miSlmderstanding of what


it becan,e pUblicJ A Why, the result showed we Vlere right


A I don't remember that exact language, though, Mr.


Q Was there any other reason than that? Wasn't that the


proceed. That was the reason, was it, why you kept it


that :~r. Darrow and others told you thJ.t if they delayed


the matter it undoubtedly would have become public and


that which io everybody's business is nobody's business and


the consequence would probably have been that any negotia


tions under w a~r would have been declared off and the tl> ial


of it.


(IJast question and answer read.)


THE COlJRT. Captain Fredericks, 1 will have to ask to have


that question reread, 1 don't think 1 got a clear idea


\
MR. FREDERICKS· Q No, I am not pretending to give you \


any exact language. You feared then that if this became


publ ic these negotiat ions became public-_the t,r ial--they


would all be off and the tr ial woul d go on 7


is not ur:d.erstood yet.


Q How did you figure that would make the trial go on if


Wa~ tried here, that stirred up a storm of public


not only here but allover the United States and the thin I


·MR. FRED3:RICKS' .Q NOW, it!r. Witness, it was a fa:Jt, then,1
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1 Q And you were absolutely certain, even before


2 if it became public before the pleas were secured it woul


3 all be off? A We were not certain, we feared that •.
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,
Q That w~s in your mind? A Y;e3, all the time.


Q And you believed that? A We believed that, yes.


Q And you believe it now? A Yes. /







5294


1 And l~r Darrow beli eved it md so expressed himself to


2 you? A yes.


3 That if there Y/as any pnblici ty given to th ese nego-


4 tiations they v/ould be all off? A yes.


5


6


Q


Q


And the trial 'Nould have to go on? A yes.


Now, 1fr St effens, I want to ask you a few questions


7 which I think are a little personal, but they are to get at


are an avowed anarchist; is that c<r2lrrect or is it not?


You believe in the doctrines of anarchy and t hen you


A 1To, that is not \


As I understand it, you


A That is a good deal worse,


yes sir, I believe in Christianity.


You a re a good deal worse than an avowed anarchist?


your views of thi~iS you have.


it is more radical.


R nOGE?S: That is objected to -
deal


true. I am a goodiworse than an avowed anarchist •.


Q That is worse, is it?


A


8


9


10


11


12


13


14


15 I


16


17 go them one better, is that it? A No, that is not a cor-


rec t s tat ement •


Q, Well, 1 et me SeC; haven't you stated here, or didn'~
you s tate during tIl e trial) during the campaign of .Tob \.


Harrimafl, who Has a Socialist candidate for mayor, that


vrhile yon vrere supporting Harriman and contributing \ I
. . f 1.. .1.. "your money to h~m, ~ there ".as m anarcrusv rnnnulg ,


~Bainst him yon -,:ronld vote for the anurchist? A I ':.QUldj
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like to e~,:plain tllat.


Yes, 'but say ',-[hether yon said that, first? A
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somethil'\g like it, and I v,ant to explain what


~ Something like it?


J'rR ROGERS: The vri tness has demanded an e:.cplanation.


URFREDERICKS: The witness has ,:sot t hat right, and I wi J_l


give it to him, but I want an answer first.


1.m AT? "EL: He is unduly attacking t hat man, absolut ely


in the lin e of all law, and this man ought to have the


right --


7('"R FRT'DERICZS: He will get it, but I am goil'\g to get


answeus to my questions, too. A I am willing to "nsyrer


these questions. I want to be sure to make a complete


answer; that is all.


~.lR FKEDEF.ICKS: All right, and I vrant a complete answer


first.


Hn nOGERS: I cell for th e r eelding 0 f the record.


THECOUH.'l': YTqit ~1 moment. Read the record. Let us see


",rhat he says.


!TR POGE?,S: I desire to make an obj ection


Jill FREDERICKS: An obj ec tion to 'what?


:'iiR HOGERS: You will find out in about ten seconds.


TEE COUHT: Read the record.


l'~R RRRDErI[ CK3 : I 'i,ant t 0 knOYl ';1hat it is.


THE C01:r~r~,: The COUl't has called for thereadin.,~ of the


record and that is the only thir'~ before the court now., - .~


( nec ord :..~ead.)


fIR FRE'DERrr;JKS: }fry position is, an answer "something
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1


2


3


4'


5


6


like it ll is not an anS\78r in any ,;JaY, shape or fonn.


If he wi 11 say, III sai d that 0 r in subst anc ell, veTy well;


that vrill be an answer but II somet hing like it "i s not an


ansVler, and after he has ansyrered, then he may explain if


he vrishes, and that is, if theconrt permits it.


THE COUnT:' I think, J\rr Fredericks,the:t the answer II som e-


7 thing like it ll is equivalent to an anSVler "in SUbstance".


have beenl~evievring those cases in the last two or three


something like it ll , and the Supreme Court has held that


is not, your Honor, in :;:.n impeaching question; that has


days, in vi evr of som e af tho qnestions that have been 1)1'0-


It has been held by the Supr~TIe Court it


pounded here by the defense, where tre:r used th e -'fords "or


been held by the Supreme Court in a number of cases., an d I


1m FRRDERI CJill :8


9


10


11


12


13


14


15 that is not th e S:3J11e as II th at in sl1bstanc e".


16 THE COUHT: '"r 1]\. e . , I will clear that matter up, if there


17 seO!!1S to be or if there can be (illY doubt about it; I


A No, ":Ih a1 I


":.11 Ell he sai d II something• .0
ll. ,


has not said that, then there is no explanation needed,


offered, and that he te allowed to finish hisS'aidanswer.


said "something like it";: I meant I said somethins that


plain his CJ1S\7er, and I call for an explanation as he


like i V', he meant "that in sUbstcmce ll •


vJill inquire of "~r Steffens


might have conveyed to another mind that I meant that.


Jm 'PcOGE?cS: Hovl, the witness has de""laJ.'1ded a right to ex-


1m FEEDEHICKS: Hay it pI ease the COlll~t, v!hen the


18


19


20


21


22


23


24


25


26







NoW, these question~ by.or feelings of the ';;d. tness.


to stay 011 the snbj ect ~md gi-ee J·~r Steffens the same cll


he is not'3oing to be pelT.1itted to goon and eive us


and I have no obj ection to leT Steffens going 011, but if


dovm here and l.ater misconstrued and misquoted, then I
obj ect


shall '" to everJone 0 f these ·questions end fi~ht it


out '7ith the <:'.uthorities 011 that line. If cOlmsel


statements and give us vieYlS, if he is going to be talcen


the mind of the '7itness toward thedefendf,nt, and Iv,as


Steffens views, I think th ere can be no reason Y/hy th8"J


direct; other matters which do not perch(;'J1ce indicate bias


e:::camining a wi tness to only certain things on cross-exaniha


tion, as to facts '7111en those matters are in contradistincti n


to be a violation of the levI may be considered to indic-ete


he didn't say that; I don,t care what he did SeW orvrhat he


and enlightening to all of us, because we do not often


shoul d not !)e given. I think th ey vroul d be elucidatip..g


':rhere the District AttornEr.{ and the people ere a part of it


not intendir\g to ol)ject to them, 1)eC811Se, knovJil1.g :T,{r


from \1hat is bro1..1ght ont on direct may tend to e:x:plain the


did think, if it VIas not that.


get Christiani ty preached in a court room, especiall:r


very great stretch of the imagination f:J1d by 'what I believe


proper or possible. I asked him if he said that, and he


has not admitted that he said it. Novl, I don,tcare,if


TrR ROGERS: .Tust a moment, 3i r. ,,'Ie are anti tIed, in cross-
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1- 5~
1 he would vrant for himself, then I will let him go into ITr


2


3


4'
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14


Steffens ViSVIS on present-day conditions and I venture to


say if his mind is a littilie open he vdll profit by it,


other thm tIl-at, he is not going into every question --
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then.


misconduct.


defense.


We have wit~drawn our objection, let it


as like the statement of the District Attorney to the minds


of others, th~ he be allowed to atate any explanation of


his answer, what he really meant and what he really did


as soon let the witness make a speech as counsel for the


instruction from thecourt--
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MR. FREDERICKS. We will take a chance in profiting by it.


MR. FORD. The que~tion before the court is a legal one.


lm •'APPEL. We insist upon the pending question, your


Honor, the witness being desirous, as is apparent from tis


answer, of explaining what he said tr:3t rrlight be construed


THE COURT. I think that statement of the witness calls for


MR. ROGERS. 'Make it agair: and we wi 11 get two errors


say.


MR. FREDERICKS. We Wi thdr aw the ob j ect ion. We would j U3 t


MR • FREDERlCKS.


1;iR • ArrEL. We aasi gn the las t statement as error and


go.


MR • FREDERI CKS • 1 don t t know about that.
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THE COURT. There is no objection to y':ur proceeding.


MR. FREDERICKS. Ee wanted--:Lr. Witness, you wanted to ex


plain what you said that might be construed as meaning


that if there was an anarchist running against Job Harri


man you would have voted for the anarchist, although you


were going to vote for Harriman. Co ahead.


MR. FORD. 1 presume that means the witness io to give what


he said.


THE COURT. The witness is making his explanation of that


remark, whatever it was. Nov'!, gentlerren, 1 want a clear


field here for this witness to make his statement.


MR. FORD. Just for a point of information and the witness


may understand the court's ruling, that does not mean that


the witness may state all the reasons in support of his


opinions, or anything of that sort.


THE COURT. 1 don't think the witness so understands it at


all, but he is going to state--


MR. FREDERICKS. State what he did say.


MR • ROGERS. The witness is going to explain his answer,


if your HIbnor please.


THE COURT· Yes, sir.


MR. ROGERS In his own way, not under instruction of


counsel, eit~er.chief or deputy.


tn the int~rval between the pleas of guilty and the


sentencing of the McNamaras, an officer of the


upon me at my hotel, and he asked me if
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is that correct? A Yes.


fenaes, one's name was J.J. he was sometimes called Josepb,


,
!


(


1 said 1


York to L08 Angeles in the interest of


There was two McNamaras charged wi th certain of-


Job Barr iman--not my money but other money?


jury:


had. He asked me if 1 was going to vote for Harrinan.


1 told him 1 could not vote for Barr in,an, 1 didn't live


here, but that after s aeing how he had behaved and how the


churches were behaving, and how publ ic opinion all over the


A Yes.


one that was actually on trial, that is correct, is it?


as he was sorret imea call ed, was tbe Secretary of the
..~------~---


national Union of Structural Iron Workers or some name,
/~--------_.._'_._---_.,_........


United States was expressing itself about anarchism, and


the worst sense of anarchism, hate and violence, that if)


there was an anarchist ticket in the field 1 would vote it


in Los Angeles. Now, of course, that was only express ing


a feelingl because the anarchists don't believe in taking


part in politics, and don't have a ticket in the field. It


Q And John J or Joseph as he Wq.8 sometimes called,


Q And the others name was James or J.B., and that was the


was an expression of my oWn.


Q Now, l.:r. Steffens', 1 want to attr3.ct your attention to


the last meetirg that you had With the citizens here in 1.06


Angeles prior to Thanksgiving day, and before 1 start in


with'that we had 'better see that that is clear before the
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i
\..


A yes.


That is correct'.A


placing the bomb inthe Times Building" J .B.?


A So 1 unders tand.


Q, Now, that was John Joseph? A yes.


Q Or J •.J .1 A The one we called J.J.


Q And they had severed in their trial and John Joseph


may not have gotten it exactly correct; is that correct~


international union was,t~at was his place of residence


prior to his being brought here to jail, that is correct?


A yes.


Q And this Joseph or John J lived in Indianapolis where


the headquarters of this institution of this national or


or J.J. was not then on tr ial but J. B. was the one tha t


Q And J.B. was the one who was charged With actually


Q All r'ight. Now, on the last meeting witb--now, coming


back to my pre-gious question on the last mee"tigg that you


had wi th thes e citizens, that was on th e 29th day of


November, is that correct? A It was Thanksgiving Day.


Q. The 30th? A 1 think that is right. It was either


Tuesday or Wednesday_


Q Now, let ' s get those days in our mind all straight.


Thur ::day was Thankggiving Day" the 30"-h? A ~es.


Q, And Friday w~s the 1st of December which is the day


tnat they actually plead gUilty-down here in court?


was actually ontrial?
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A Yes.


26 .'. r.~ Going back in that week, Wednesday night, the 29th, w
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the night you had the ne eting we just started to ask you


about in \lr. Lissner's office with 16 or 17 citizens?


A It mar have been Wednesday but 1 think it was Tuesday.


It may have been Wednesday.







1 Q


..• 530ff
It vras ,rJednesday, I vrill refresh your mer.'lor'J on that.


2 A yes.


3 Q Tuesday was th e 28th, \"{hich was the day '([hich Frank-


4 lin was arrested? A yes.


6 just one week after you first '(rent to see Heyer Lissner.


5 Q And tllen ITonday was the 27th, and


7 you '."rent to see l1eyer Lissner in thi:s matter on ~Jonday the


8 20th? A yes.


9 lTOV7, I guess we have got that. Now, 'It this meeting


10 that you had \vi t 11. th e citizens, you labored yii th them, di d


11 yon not, to induce them to labor with. the Ciuthorities or


12 to consent or to apI}rove of permitting J. :B. :rcTc}Iamara to


15 Q Among other things. 'Lfhat l'Ias the night before Thanl(s-


13 plead guilty and of 1 et ting J. J. lTcHamara ~o; is that


among other things, yes.mn'~,j..i (:<t.,A


HOYT, going back in your n~otiatioj"B ':'Thich you h8'Je


idea of letting J. tT. J[CHamara go? A yes.


as you l~ew how? A yes.


Q Yon~ere earnestly endeavoring to have tnem accept the


correct?


16 giving. Wednesday night. And you did that as earnestly


14


17


18


19


20


Well, you maintained to Hr Chandler lmtil the night


21 narrated here -,vi th liT Chandler and ]{r Lissner or ot hers,


22 did you cve11
, at any time, say to any of tilem or intimate


23 to any of them that therev!as the slightest po ssibili ty that


24 J. J •. J.TclraJilara would plead guilty? A I think not, if


25 th ere VJ8S an exception, it Ylas to rrr Chandler.


26







3 together up until 2 or 3 otClock, you maintcined up until


4 that day to !1T Chandler that there VJaS no use trying to


6 put itt hat '.'ray, }.\"r Fre dericks.


of the 29th, after you had left this meeting and


over into his offi<fe, and you and he were in' his


A No, I didntt
./


get J • .T. to plead gUilty, didn't you?5


~!.{~:'
'1


2


7 Q EOVf did you put it? A I think that t hat night, Wed-


8 nesday night,after the meetirg with these citizens, I


9 went OVel" to see }rr Chandl er, and I think at th at time I


10 \v8S frank vfi th li!.r Chandl er, and that I went back and said


11 that I vronld try to get consent formally.


12 'Well, you probably didn't understand my question.


13 I say up until that night you had a~"ays maintained to


14 Chandler that there vras no hope of get ting J •.J. to plead


15 guilty, but that ni'3ht you ssid that you thought you could


16 __ you ':.onl d try and ,'5et him to pI ead gUilty? A yes,


17 but you should -remember on Thanksgivi~ day Hr Chcmdl er


18 vas looking for you.


19 Q I don't know whet he l" he vras or not. A Was looking


20 for you toc;et yon to consent to let J. J. go, one last


21 effort.


22 o
-" That is, you thou:',J;ht he Yfas. A That is all I am


23 talking about. o I don't lOlo\"! ':rho was or Bnything about


you.24


25


26 Q


You donttknow that ~,nybody sayrme? A ITo.


You thOlv~ht Chandler v~s looking for me? A







thoug llt.


You don't kn0\7) as a matter of fact Ur Chandler ever.2


3 sa'lr me? A I think he let someone else see you for him.


But I y;rarit to come back to th e point that I was on be-


5


6
7


8


fore) that with the exception of Chandler) and "vrith the cx:


ceptions of your conversationsvri th Oh,111dl er ecirly on the


morning of Glhanksgivin,g that is) really, th e night of the


29th, as ordinar.f people consider it, because it VIas 2 or


3 o'clock in the morning. Up to t hat time you hed n 6ler


10


11


for a moment intimated it in any ','ray to any of t hES.e peo-


pIe tha t the re '?laS any pos sibili ty 0 f J. J. J'.TclTamara pI ead-


I think it ~~s about the 10th.


A yes.


Well, about the


"Nell, that answer may be a"l1biguous. Is that correct?


You think it is correct; that is wllat I mean.


i~g Suilty; is that correct? A I think not.


aslmd Hr Darrovr to give me a card to the prisoners)


0, And you' got here ''[hen? A I don't remembel~ the date:


I ".:ent over --


Q


RoV! long b efo re) cpproJZ:imat ely? A


third day aft er I got here._.---,...--0-----.-- ._. ~


Q. 10th of Hovember? A yes.


Q You 1 earned that from him yourself, eli d you? A I


Q i.'T11en did you learn, J'Tr Steffens, that J. J •.)rc~fwl1ara
~---"'---...------------------


A I think the state~ent is correct.


Wtls c~uilty? A "7e1l, before these negotiations b~.


Q Sometime befo::'e? A yes.
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If you answer it at all, you may explain it;TEE COUTiI':


calls for your vie\V's on the subj ect.


A I distinguish between --


3m FREDERICI:B: Well, ans\ver yes or no, if you can, and


t hen explain if you ':li sh.


THE COURT: y~s, you c an answer the qu est ion yes 0 r no,


and L1.en you ',7i1l halTe a chance to e;.;:plain.


A You ':rant no or yes?


1m FFUmEHICKS: Read t~1.e question. (La st question read


by the reporter.) A Ho, not if that crime is not an


individual crime, but '(':hat I ';.Quld call to soc i al crime,


crime that is a result of the feeling s of


I know. A And I lEarned it from than, y~.


Q You 1 earn ed it fran J. J. Himself? A yes, indicr-actly,


I didn't ask him if he did it.


Q You satisfied yourself c.t any rate? A yes.


That is what I am getting at. And then, dlJ.ring all


of thESe nesotiations that youwere haring vJith the citizens


here in Los fingel es, YOUWiere endeavoring to get them to


permit J. J. McNamara to go free? A yes.


Although you knew hehas guilty? A Oh, yes.


And you don,t see anything \vrong in;;.ttempting t? get


a man :faTee from punishment whom yOll knO\l' to be gUilty


of a crime against the state, do you, l'rr Steffens? A Be


l answer that, may I EOCplain it?


Q I think yOll better answer it first.


1
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A I will h8lJe to have the fo:on of the qnestion vmether


And that you \vere justified imdanybody else vrould be j


tified in doing anything to assist and protect them in


.
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1


that I


my an S':ver is yes 0 r no.


that war~are, do you not? A I 'will EXplain that.
\


(Last question read by the rep::>rter.)


A Ho, not nntil aft er th e c rime has been c amnIi t ted.


Q And you beli we that. such a crime was the frime of a


?.ffi FREDERICKS: rTaybe not good.


HR FR1IDERICKS: II I am asking him.


a people of resentment against certain conditions


1'IH. APPEL: Let it go here; we can site others --


UR APPEL: I SUbmit, he didn't say that.


vrarfare? Ayes.


would c all more a revolutionary crime, and not a crime,


1 Egal crime.


1'rR APPEL: rtis not good cross-exaTaination.
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and that they repre-


A 1 want to explain that.


A Now 1 want to explain that.


All right.


this, that they had experiences that made them want, in-


MR. FREDER IC KS • Cer tainly •


there is not any other way nto get jus t ice in the United


A In all my talks With the McNamaras day after day,


Q Let me make sure we understand: But after the crime


belief that they and labor were going at this in an en-


A Just to explain my own, personally.


those two men, no matter how you punish them, would not


comnitted?


THE COURT. Go ahead.


dividually, to commit these crimes,


tirely -nrong way, just as capital was; that force was


wrong from them just as it was from everybody else, even


perfect understanding that they had been bred up into


States except by crime, thinking that, 1 could see that


we had an argument--argUillents, 1 urging upon them my


sented a great mass of American citizens who feel that


had been commi tted then you ttink anybody wou)d be justi


ffe.din helping tbem out, but not helping them commit the


rime? A yet;;.


t- MR. FRF.DERICKS. Q Not until after the crime had been


V from the state, and 1 be)ieve that. But after they haa
getting


17J cOlI:mitted this crime. after/from them their stories. -or1( , ,
!J


19
!


J'20
,f
.~


121
J
! 22
1•
{ 23
1 .
t24
'\
25-\_ solve the problem that produced them, and all my efforts


26 "'\was to get both them, both cap i tal and labor,


66
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1 as they all put it, but both to see that there is a problem


2 there that 1 believe can be solved wi th reason, that cannot


3 be solved in thes e court rooms.


consent to murder.


if 1 had answered carelessly, as admitting th~t 1 would


Now, your question might have left me,all these men.


Q All rigbt~ and you believe you were justified in going


to any length to protect men such as they were, such as


you found them to be, from punishment, under those circum


stances? A 1 beJieved that 1 was right to go to the


le~gth that 1 did go, which was to appeal to the reason of


Q yes. A Or anything else, but 1 woul d no t do that.


Q. You would believe that it would be perfectly justifiable


14. under the circumstances of warfare, which you believed


~m. FORD. Have you finished?


Is that cl ear?


be justified in the manwould


A l,et' s have the answer again.


(V:lst answer read by the report?r. )


~2~~6(,~.·... At··..-.h·.··1' n1k
t


is not clear. 1 ~¥oul d like to make it clear.
ti(t~: . these crimes are ~ot justifiable, but 1 think


15
J


to exist, Mr. Steffens, if necessary to save those men, you


16/ (I believe it would be justifiable even to bribe jurors, now,
:~


17\ would you not;


Ij( that had them in his charge? A No, my feeling about


19t br ibery is exactly 1 ike my feel ing abou t mur der or the


21 bribery of legislators, or any other force.


2~ MR. APPEl. He has not stated the feeling--
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are understandable. You understand the difference.?


punishment of the one who did it? A Except to go and


You said


1 take pretty


You mean ex-


can under those circumstances narrated here, to prevent tne


cuaable after they are committed? A Very often, yes.,.. .......


Q You don't advocate, as you say, bribery.


IviR. FREDER leKS· 1 don't know that 1· do.


you don,t advocate murder, but after the murder or the


bribery has been committed, you believe in do~ng all you


~~~~~~:,,~~~~;~~~.....
Q After the other crime is committed? A


much the same position, perhaps, if 1 thought it was a


1 social crime.


MR •. APrEL. 1 don't under 8 tand whether or not the wl;tness


4


5


6


believes in having crime committed for the purpose of
the


saving a man from/punishment that he deserves after havigg


committed the crime against the law.


17 !-b'R. FREDERICKS. 1 think the witness's answer is very


is trying to get that1 th ink Mr. Freder icks


Just a moment--before the w itneGs answers,


idea from the witness, or whether he has it or not, and


clear.


THE COURT. r.:r. Steffens, have you said just what you


to? 1 am asking the witness a question.


just wh3.t you want to say? A No, Judge, 1 have not.


THE COURT· All right, ther, amplify your ansvrer.


!dR • APPEL.


MR. FORD.26


2p
\21\ we don't umerstand from his answer whether he meant that.


8


\19
\,
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1 Honor: When a witness demands a right to make an explana-


2 tion, of course, he is entitled to it, but 1 don't think


3 th3.t counsel has a right to argue at this time what the


4 District Attorney onderstands or what they understand, and


5 by that Way try to get further information from the witness


6 on th3.t point. They will have a right to do th:c:t upon re-


7 direct examination if we bring out new matter.


THE COURT. Mr. For d, 1 don. t th ink the cour t nee de ~ny\


assistance as to how to direct this witness in making hi~


answers.


11 1ftR. FORD. But we have a right to object to the conduct of


12 the court· or counsel either, when we ask a question, and


13 we object to the question upon the ground that it is


14 incon:petent, irrelevant and immaterial.


15 TPE COURT. The question has been partly answered and if


16


17


18


19


20


21


22


23


24


25


26


the witness desires to further explain the answer he may


do so.


It is not easy to do that in a short tirre. wejare


get tin,g into--get t ing up into metaphys iC8 ifu,er e..-
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to get your ideas, 11T Steffens, and I think that you have


expressed them very clearly there. If you think you have


1


2


3


JvTr. FREDERICKS: I didn't int end· to I just wanted


4' not, v.ny, it is for you to say •.


answers th e qu esti on.


IfR FREDERICKS: That answers the question.


1m ROGERS: I don't think it does.


TP.l~ COUtTI': Read the last question or two.


Wnat v~s the last question and answer?


(Last questions and answers read by the reporter~)


TEE COUnT: Tha t is fo r th e \vi tn E5S to say \vb. ether it


A5


6


7


8


9


10


11


12 " A What I mean is, that our 1 €gal machinery and our


bnt '.ve must not thimk ';111 en '!fe haJ"e sent thos e tyro indi-


system of punishments cannot and should not be used to


That -:Th En a big case like the


len, and I am resisting in public opinion that idea,


cause the state ~lso murders -- has got that victim do\Vll,


cmd be3cm to wrealc- its satisfac·tion out of it, the state


them; th at yre have dealt even dec eritly wi th the labor prob-


solve socic,l problems.


when you get your victim and have -- and the state, oe-


jail; it is even all right to send J. J. IfcNamara to jail,


viduals a'.:ray, that '.'fe haJ"e solved the problem that produced


mutier case, it is all right to send J. 13. HcNamara to


I~cUamara case comes up under. th e form of 1 aa, as a mere


2~.1._... is not through ',':i th its job, and th e pUblic opinion is


v~ not throngh wi th its job.







noY! --


1m FREDERICKS: Yon don,t hSlJe to give me a:qy notice.


I am not ziving it to you. I am giving it}ffi ROGE~1.S:


to the court, and yon can keep still until I get through.


THE coum: Tha t is not nee ess8r'J, lEI' P.o..g ers.


],ffi EOGERS: If the court please, it is l1eceSS8r~t if I am.


interrupted. I give notice to the conrt I propose to ob


j ee t to all questions on c ross- ~amination unl ess th e


qnestions are made. I am permitting this cross-examina


tion, which is not brought out by the direct, and permit


ting it merely frolTI\ioatlnature, because it is not allowed


under the law, and ';7e are not obj ecting. We are perfect-


ly willing eveIything shoul d be brought out, and' he may go I


as far as he likes in questingipg HI' Steffens, but he


hasn't 811'.1 right to say, "That is not the point; I don't


believe that; I think you have answered the question; I


dOl1ft care for any more." Interrogation is the only


me tho d on c 1'0 s s- exmninat ion.


i.lR J?REDE'PJ:CKS: I "Bree '{lith counsel. I am interrosat


ing him; t.h at is Vi ret I am going • I am trying to in ter


rogate him along a certain line, and if I think he has


"3ot off of that line, I ivill tI"J to r:;et him back.


TE}~ COUt{~': HOVl, '.'hat is the qnestion?


un p R.IJ)EHICI~: '7hat is that last question, if there


Q That is not the point exactly, HI' Steffens --


1m HOGERS: If yonI' Honor please, I ,~ive notice right


1


2


3


4


5


6


7


8


9
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Tr'j' to s ave him from punishment? A Try t a save him


7!ould suffer if the secretary of this prominent union


of individuals vronld think that it had solved its problem


cThe~ cause of labor


~as so that a commlll1ity like this) getting ~~tisfaction out


was convicted of this crime? A


Q But, aft er yon say you b eli eJ ed yon, p erchanc e, it


':~s a11 right, to s end even :r. J • HclTamara to jail, but


,\ guilty manto escape }:mnisbment for his crime? A It


Q, ':rell) Y:hat was your reason then, for t~ing to assist


Q And you did try to save him, knowing he vIas guilty.


A Ver'j' hard, yes.


yon believed it was also all right, knowing he v:as


Q Far the crime you meN he had committed? A yes.


Q Tried it hard? A yeS, tried it hard.
being


Q, "[as that because you didn't YI ant to see a human suf-
t.


guiltYf to try and save him, didn't you? A yes.


c annat suffel~•.


TfLR FREDE?-ICKS: never mind, I v,ill ask anoth er question.


fer, ory/as it because you thou~ht that the cause of labor


f rom punishment.


and sot rid of its iabor troubles.


You wanted then still to think, you think trot they


wonld think any .st 1'0118 er if J. J. !~:cHaraara went free on


tl1e sUbj ECt, than they vrould if "he vrere convicted?


Q


A yes) I do.


HR APPEL: '..7ai t a moment --


21


22







··S3;r
1 I"TR APPEL: We do not understand that. I do not understand.


2 I don't lmOYl "'/hat, that the question conveys anything; he


3 Clsl::ed him 'trhether he thinks that the peopl e Yloul d think


4 I stronger if lie was not sent to the pmitentiary than they


5 1,vonld if he were :'ent up. I don't lmow how strong he '·.vants


6 the.m to think.


7 JIB. FHEDEHICKS: The witness understands it.


8 IER .A?P]L: I lmow J:rr Fredericks int ends to c onv ey the same


9 idea to the YJ'itneGS, but the question does not seem to con-


10 vey tha t id ea.


11 !:IR F1Th::DKRICKS: I ':rill tlsk th e wi tness: did you under-


12 stand me? A I didn't underst and itt hat way. I v.ould


13 like to hear it nOVl.


14 1IR FREDE?JC:r:s: You understood me. You read th e question


15 end see if yon don't.


16 Tlill counT: Read th e question.


17 (Last question read.)


18 A :rust do it 'Bain t please.


19 T.m FREDERICKS: t~ive him th e previous question.


20 T}!E CaUR[': Head the two or three questions. Let us get


21 6t it.


22 (Last tyro questions read by the reporter.)


23


24
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26
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Yes '~\
could \


\


\
be a \


i


not I
I


)


A


Yes, 1A


There us ed to


1 didn't know how he was goingAthat correct?


A Yes.


to the labor problem.


MR. FREDERICKS. And the less they would th ink about it?


A 1 mean that the more victims they had the more satis-


place where anybody could go and confess and there is


free, 1 didn't know anything about the technique of it,


Q So that was one of your reasons jor wanting J.J.Mc-


faction they would get, public men, public opinion, the


more satisf~ction they would get and the leas it would do


Q You didn't want him to admit his guilt?


and 1 would like to have it possible so that any man


go and admit to the public his guilt.


man, is


now.


Q You wanted him to admit it to you? A Yes.


Q -And to a confessor or soma thing of that kind?


wanted him to admi this gUil t, but not to the state which


Narpara to go free, is that it? A Yes.


9:' Q Without admitting his gUilt, go free as an innocent
10{'


1(
1(2" 1didn't VI ant him to go to jail and be held there 15 years


~" ctr even t en •


Q you didn 1 t want him to plead gUilty? A No, 1 didn't


t6 want him to plead guilty. -


t~


~.\
'\ v:ould soak him if he did •
•19:,


\


2 i


Bp


2


2


MR • FREDERICKS. We will have to stick to what it is


reckon.
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Recess for five minutes.)


No, that is evidently the effect he got of what 1


THE OOURT' We wi J1 take a short recess at this time,


THE COURT. You may proceed, gentlemen.


MR • FREDERICKS. Q Now, h~r. Steffens, cal1 ing your atten-


will see Captain Fredericks and do as much with him as 1


expect to do with J.3- this will be the greatest day's


A


would finally come through; that you were going to take


dinner with the McNamara Brothers that day, Thanksgiving


Day, in the jai1, and that you were very hopeful of gett ing


earnestly say that to him? A Something I ike thctt. 1 1sould


gent lemen. (Jury admonished.


(After recess.)


ask you if you s aid that in subs tance or in effect.


J.J. to agree to plead guilty, and did you not add, "If you


like to say what it was, w~at my recollection of it was.


Q Just a moment. I will have to have an answer. I will


you not take him and shake him by roth hands and very


work we have ever done in our lives," and at that time did


1


2


3


4


5


26


tion to the morning of Thanksgiving' day , what we wo uld


probably call the night of the day before, but in reality


about 2 or 3 o'clock on the morning of Thanksgiving Day,


I 'Nill ask you if you didn't say to :,~r. Chandler, down in
10


his office, you and he being present and no one else, and
It)


about 2 or 3 o'clock on that morning, that Darrow was comn g
12 . -------,~--..


around and that you thought you would not have any trouble
13i' ~....--..-.


, with Darrow now, rut that.you didn't know whether J.J •
• f


14


h;
:f6
~1


~~
!


'02;1


k
I


23







ves.


and as 1


A


That is


AI' al!t


men


Yes.A


answer;l


ves, 1 will say that.


the busil1ess


:~!r. Chandler \vhat the


Yes--then 1 will


A


A


it, he, however, was to go out and1 remen:ber


Now, then, yr'u want to say what you did say?


Th:it 1.S, you want to explain what you mean, 1 presume?


you said that in substance?


Just stick to this one point, because we QO not want to


Yes, what 1 remember of saying.


matter will come up to say.


A
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afraid that gives the wrong impression. 1 am willing to


that is not what 1 said exactly.


Q Wel1, then, you say you didn 1 t say that? A Not


exactly.


~ix it _ith something else, please.


the night after the meeting with


tell you what 1 said.


Q 1 know, but you must answer this first and then you


will be permitted, if you are permitted, at least the


Q You say you didn't say that in substance?


intimated plainly then, 1 said to :,:r. Cha.np.er ttat 1 thought


it would be all right if we could get J.J. to come through,


his impression had been that up to that time that could not


result of that meeting was, and as 1 reco;llect it, 1


remember it, 1 went back and told


make one more try, ei ther himself or through his agent,


happen, and as


1


2


3


4


5


6


7


8


9 t


11


10


2~r With Captain Fredericks, to get J.J. off, one more try al


2~,\ Thanksgiving Day, and also was to drop out of
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another requiremert'ttwe have not spoken of here.


Q What is that? A That is, that there should be some


conf ess ion.


Q Yes. A Ar,d as 1 understood it, during the day he got


the consent to have the confession dropped, the demand for


a confess ion from thee e men dropped, arid 1 came back With


the report that we could get J.J.


Q Well, now, you see you went over into another day.


MR. ROGERS· 1 say not, if your Honor please.


A Yes, 1 have gone over from Thanksgiving night--


MR. FREDERICKS' He says, "I came back with a report."


A 'rhe night meeting of Th9.n~sgiv ing las ted, as Captain


Fredericks says, to 2 or 3 o'clock in the norning, it


really l~sted into Thanksgiving day. That is all right.


Q }!ow, then, did you not at that time, ~~r. Steffenf'., take


:.:r. Chandler by both hands and endeavor to impress him with


the tremendous seriousness of your endeavor to get J .,J.


to plead guilty? A No, Captain Fredericks, that was only


part of it.


Q Well, did you doth:::.t? A I don,t remember distirctly


It is likely I did do it, because 1 was very enthusiastic


it was late intra day and I was tremend oW3ly worked up


over it. 1 have not the slightest doub~ 1 expressed my


emotions in th::~t way, but 1 do not remeli','ter it distinctly.l


Q Isn't that a fact that you at tha t time knew-


MR. ROGE?S. Before 3Dother question is put, now,
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,


A To have him make seriJus efforts?


was that your purpose, to impress him--I don't mean


Answer that part of it. Was .that your pur~


him with the fact, " that he was about to make serious


one p 3I' t 0 f it.


efforts to get J.J. to come through.


think the witness noticed that that question was a double


THE COURT' Read tre que8tion and the answer.and see if


question. 1 didn ' t object to it but he tas answered only


it is cornp:eted.


MR. FREDERICKS' Let U8 see. 1 thought he had answered.


MR • ROGERS. Tre la+ter part of thequestiGn~f your Honor


please, cont:iins a_ statement, "for the purpose of impressing_.


MR. FREDERICKS


1


2


3


4


5


6


7


time? A Yes.


and all was such as to irrprass him ~hat you were going to


an ul terior ptJrpose--wj.s that your idea th3.t your manner


make seri~ endeavors to get J.J. to plead guilty at that


Q At tra t same time you say yeu knew that J.J. had agreed


to plead guiJ ty as long ago a.s Sunday"/ A yes, yes. Trere


had to come a t illle , you unders tand, when 1 had to drop my


bluff, and I-Nas dropping it that night.


Q This was hot, then, a result of late hours and agitation,


but it was a blUff, this agitation of manner and earnest


ness of manner? A bh, no.


Q no. A !~o, 1 don,t tbink sOi 1 don,t remember defini


1y.
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to impr ess by your e arnes t manner and the earnes t th ings


conclusion of this and the things that elated nJe n:ost was


formi ty with nty theory tel' e, that the two viet ims, we let


you said, that you were going to use your best endeavors to


That was in con-


that these men, these business rr.en and Chandler had pron;ise)l


tic about was that 1 could see then we were going to have ~


consider serioualy the problem of labor.


after tbese pleas of guilty °ivere taken, to 6i t down here


in the Chamber of Commerce in Los Angeles and take up and


get J .,T. to plead guil ty? A Oh, no. What 1 was enthus ias-


Q What 1 ask you was, did you not iF,press him or attempt~',
1


2


3


4


5


6


7


8


9


10


11


12
. them go to jail, but we did not drop the problem, these


that nieht--


tien, and 1 will explain to you the elerr.ents that n:ade IT.S


day in yo'\;.r endea,rors to get J ....T • to ple2ed guilty?


We were talking. about tte whole thing.A
I


;hi!
rid you not at that same time and place, say to him,
~ ._ ..._~_. ,.",.. _.•_._,, ..~.__SiJ,I"'We! B.y-~BRf\


A 1 was talking about that and also asked hin" and ffly ela-


business rr,en promised thereafter, ir the course of tbe re xt


few months, to sit down and hear me and labor leaders, and


Q, But that is wr.e,t you were taBing? A What?


Q About ycur .offorts to get ,1.J'. to plead gUil ty tte


day?


hear it allover again.


Q. Was this what you wer e tal king With Chandler 1 A yes.


Q You were talking With Chandler at that time, however, ;,:r.


Steffens, at tr.at time, wh'3.t you were going to do the next


26


25
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1


2


3


you and he be ing pr esent, "If 'He can get them to


'"through" . meaning the McNamara brothers, "can't


Fredericka to agree not to prosecute Franklin or
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come ~
you get \


Darrow I
>


4 on the bribery business, let us clean the whole slate."


5 Didn 1 t you say that to him too?


~~~~~, if you please, before 1 get througr With it.
"


7t Q Well, having answered yes 1 don,t see there is any


8


9


need of any explanation. You said that, did you?


but 1 want to explain it •.
--"'------~---~....-.'.,


10 THE COURT· Go ahead and explain it.


11 MR • FREDE? leKS. All. r ieh t •


12 A That had nothing to do with anybody but me, tha twas 1:y


13 Q'\vn effort and it was in the direetion of having Los Argelas


14 get rid of its cases, to have DC! prosecution of labor at


15 all, direct or ir.dicrect, and it was directly agairst the


16 advi ce and instructions of ;\';r. Darrow.


And whether or not Franklin or Darrow, either one of them


gUilty of this chp.rge made no difference, you wanted


to be aJlowed to go free, whether they were gUilty or


innocent, because you regarded that as a class, or part of


the class fight, if tbey were gUilty, is that correct?


A 1 really regarded the fate of trese little i~dividuals--
i
/


yes, 1 mean Frcr: klin and Darrow and the NcNamaras and all


of us, as unimportant compared With forcing public atten-


t ien to the economic problerr, of labor.


~e11,__no~ :.~~n at tha~nje was charged in tb


cOt:r ts wi th--br ibery---in-DonI'...e.c..tion....]i_i..t.h-_.t.hlSs:...~~1i'lali.t.._~-.y,.----
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MR. ROGERS. Just a IT.olljent. 1 lmderstand the witness to


asked Chandler to use his efforts with the Distr ict Attor


~..~ ,.
u ......


~
1 will tell you the trut~
both of them n,igr t have \;


So ·far as the Witness has pro-


Yes, these felonies do not look


w1;ether they were or not, you


M4 Fredericks, I have seen m~re


Well, you have seen a good many, the n.


Yes, that is right.A


Notwittotanding thJt either or
"-7"


Yes.


what be said to ~.:ro Chandler was directly against


say, if your Honor pleases ,and move to strike out-


MR. FORD. T1;e record will sho'.\' it.


to ~;r. Chandler is immatar ial as res pects this defendant and


authorized to have done.


cannot be argued: as a part of or anything he may 1;ave


whole thing out.


MR. FREDERIC KS. Fe said that.


['arrow's orders and authorization or wishes.


MR • ROGERS. 1 move to strike out the statement, for the


Q.


Q


~


purposes of t1;e record--l understand the witness to say


ney trhat that charge, a charge or arcy charge which might


be placed against :'.1r. narrow of a like nature should also


be put down and out? A ~n the interest of cleaning the


MR. ROGERS. Trercfore, t};e staterr;ent made by l.!r. Steffens


8


15


16


17


18


19


20


21


22


23


24


been gUilty of the ~arge,


1: (w~nted the", dismissed? A


11 iso big as they do to yeu,


.1 of them.
~12 "'--..e'


Q Perha.ps not.


25


26
ceaded to state his conversations With all these persona


upor: t1;e tbeory that he, the witnef;s, was act
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1 Darrow, was acting in his. behalf and that part of it he


2 sayw was· directly and contrary to what Mr. [arrow had told


3 gim and 1 move to strike it cut upon the ground it is a


evidence.


affect the defendant Darrow and is not admissible in


it was directly. against :r.r. narrow's wishes and against his


directions, against his views, then certainly it cannot


4


5


6


7


8


conclusion of the vlitness and is immaterial. If, however,


9 MR. FORD. our point will be, if it was against the express


10 directiono--


11 TFE COURT. I do not care to hear from you, ""II' ...hUe Ford. The


12 motion to strike out is denied.


13 MR • ROGERS. Then 1 ask for an instruction, if it is left


14 in the evidence, if your Honor pJease, it must be left in


15 for the limited purposes for which your Ronor doucltess


16 admi ts it. YourF.onor certainly cannot admit it as any


17 statement of the defendant or any act of the defendan t or


18 any of his desires or binding upon himi


19 TEE COURT. It is adrr:i tted for .the limited p:urpose stated


20 by the Witness, and 1 think it is very. clear in that res


21 pect. The wi tness has been testify ing as to things he did


22 under and by reason of the authority fron: ;i!r. Darrow, and


23 he has selected thio item out and he said that was his


24 statement.


26 at the proper time, however, if it was against the direc


25 MR FORD· 1 ass urne that w ill not pr event us froDI
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'"'"1 of :.ir. ~arrow, the witness rr·u.st have discussed it with :vlr.


2 Darrow.


3 THE COURT. 'T'he witness has stated it W?,S against the wishes


4 of :lJ. Darrow,' or whatever the words are, 1 wont quote then,


5 exactly, but it is left in the record for the purpose


6 stated"


7 MR" FREDERICKS. And it is there and we w i"1] use it in


8 every legi timate way.


9 MR. FORD" We wiD cross that bridge when we come to it.


10MB" FREDERICKS. Q l~ow, ;;rr. Witness, you said--l will have


is correct!'


MR • ROGERS. He said it now t'hree times and 1 0"" j ect to it


get all these cases out.


MR. FREDEFICKS. Q Now, did you regard that as a social'


to repeat these tbings to get you back, and to save repeat


ing, read the last quee t ion and answer-- (Read by the


reporter) you said that even though Franklin was gUilty


of this charge you still war:ted to have it disrrissed, tba t


A Only toMR. FREDERICKS. 1 am calling attention to it.


11


12,


13i
~


11
1
l~


~
crime tbat should be dismissed by reason of class warfare,


problem as it has~


Q When did you discuss With :r.r. ,..,arrov'i the Questicn as to


1 as a part of the batt) e? A No, tr,3..t would have remained


2 as it has remained, as a sore spot tere inthe ci ty, that


would have interferrsd with goingon tackling your labor


26 whether you should discuss With ChandJer the question of
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1 Darrow's complicity in the bribery matter?


'2 MR. ROGERS. He has not.said that, if your Honor pleases--


3 MR • FREDERICKS' Pe 6 aid that he did.


4 I THE COURT' One at a time.


5 MR. FREDFRICKS. He didn't do this under the directicns of


6 Mr. Barrow.


7


8


MR • l1obERS. No, he di d not.


"-MR • FORD. He said he had been instructed by Darrov,r


9 not to discuss the ftatter of--


10 MR • APPEL. He h as not 6 aid that.


11 THE CCTJRT. If this is going to be a discuseion between tlE


12 attorneys--


13 MR. APPEL. No, your Honor.


14 1 MR. ROGEHS. l would 1 ike to ha'\te the question read and


15 I 1 want to object--


16 THE COURT. pead the question.


17 (Question read.)


18 MR • ROGEns· Pe has not stated he discussed with Darrow


19 whether he should or should not discuss with Chand1 er,


20 wbether :,11. Darrow sbould be prosecuted or not. He has


21 said what he did say was against tbe W isnes of 1:';1'. DarroVl


and he has not s aid that 1:e tad any discuss ien.


"""MR. FREDERICKS. All right, Withdraw the question.


Q How did you know this wal:3against t'he wishes of ;,~r. Dar:cow


2 that you shOuld discuss the question of bis complicity


,2 in the bricerybusiness'? A Because 1 asked Mr. Darrow







tiations of that arrest and he s aid none so far as he had


MR • FPEDER leKS. Q What did he say 7


MR • ROGERS. That is it. Now, let UB get it.


A .1 asked him what the effect would be upon these nego-


Q Fe told you it would be tantamount to an admission of


his gUilt, didn't he? A No.


Wt • APPEL. Let hirr state wnat he did say.
/


_n .~;~~ In
case inthe ~cOlnmi ttee to include the" FrlJ::kl in


settlement and he would not let me.


5


6
~.,
8


9


case--


have it explicitly included," and 1 went back and 1 think,


to Chandler, 1 ~ertainly did to others, 1 said that the


Franklin case is goines t~ interfere in any way With the


sett1errent of this rratter, With these negotiations, you


He said, "If my case or if thisall these labor cases."


MR. DARROW. What word is that, "included"?


A Should be included, excluded


~ncernad, and 1 Bugges ted to him that, of cours e, the


arrest of his detective for bribery would suggest to other


minds his gUilt too, and he turned upon me and he said-


and, of course, th~t ~ight interfere with the negotiationo-


and he turned to me and he B aid, "If they think that, you


go back and tel} then: to leave my case 01...1t of the settlemenil


and 1 said, "Now, that is foolish, Darrow, because as 1


understand it, if the thing is allowed to go,all the cases,


let it go out: and then the county w ill be all through with I


10 I


11 I
12 i


13


14


15
1


16


17


18


19


20


21


22


23


24


25


••X 261


I
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1 begged the men never to heed that, but to have it all


2 exc luded from the other point of view.


3 MR. FREDERICKS. Q But that does not change the statemer: t


4 which you Bay you made that you asked Chandler to £lee


5 Fr eder icks and that you said, III f 1 can get them to COITje


6 through, II meaning the McNamara brothers, "can you get


7 Fredericks to agree not to prosecute Franklin or Darrow on


8 the bribery business?" A No, 1 did not make any such


9 bargain.


What yeu say now conr:ected with your previous ans\'l!er--


10 Q


11 Q


You didntt say--
.. 'I


A 1 didntt say something like that--\


12 A No, you connected it up. 1 told Chand]er what Darrow's


Did you tell :.~r. Chandler ;,:r. narrow had asked you not


A'Iamprettyto include his case in the settlewent?


·wishes were and I turned, intre interest of the county, IJ
said, "For F:eavens sake, Mr. Chandler, rip them all up, gj
rid of them." ~


13


14
I,


15 i
16! Q


I
17


MR • ROGERS.


:,:r. Darrow Wi'iBted it excluded intr:e settlenJent


18 sure 1 did. 1 certainly told others, 1 said--


19 Q What oth era? A 1 think 1 told t:hat coiImi ttee


20 night, and 1 think 1 told it to :.fr. Lissner and :ftr.


21 and 1 asked then; to pay no heed to i,~r. Darrow's wishes in


22 that rratter, and 1 reported to them wtat he asked me to


23 report, to explicitly include that case, and 1 asked


24 for iEY purpoeea--


Specifically include in what, inthe25


26 1 A


I
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it included in the settlerrant.


MR. FREDF.PICKS· Who, if anybody, was present when you dis


cussed this matter which you have just narrated, wi th Mr.


Darrow? A Nobody.


Q Where was the discussion? A In his office.


Q And when? A 1 t'hink it was the day of the arrest-


of the arrest.


Q In the morning or the afternoon? A 1 think it was


about noontime, but 1 don't remember exactly.







1


2


3


Q Give me the. v/hole conversation that occurred ct


time between you and Mr Darrow? A I think it began


asking him ,mat the effects would be of this arrest


,
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1


that "'\


wi th mb
\


upon th'


4 I negotiations,- and he said, none "'!hatsoever, -and I think I


5 suggested next to him Ylhat it might be thoW~ht tOll'eaIj, that
"


6 is, that it was an adt, not of Franklin's alone, but by


7 th:e defense. Oh, he said, if they think that, if your


11 statements, there YfaS a remark of mine tr..at that ,,'as fool-


8


9


10


.
people -- mero1ing my crowd, think that, you goback end


tell them that they can try my case, and you see my case


is left out of the settlement. Between those two last \
12 ish., He said, "No, I y;ant you to go back ~nd have my case


13


14


15


:eft out of the settlement It he said. "I don,t want my


affairs, or any affairs of minec onc erning me in any -;:-ay,


to in tel'fere with the case of th e HcHamaras. "


i
I
I


/


16 Q Didn't he also add, if you made any such proposition as


17 that that that ';vould be conceded f.S an admission of gUilt


18 on his part? A I don,t think he thought of that d the


19 time; it couldn't possibly have been, eecause it was my


\ 20 sugg estion, because ITr Darroy; -- that "pra rfmt.ly hc:,d not


21 crossed 111' Darrow's mind, that tbEtt interpretation was


22 put on it, and he e)qJressed astonislunsnt, ~1G tUlned around


23 swiftly, and was astonished at v,hat it meant, e,nd saw his


24 personal aff,drs were getting m:j.xed up in t.his other mtlt-


25 t e 1', and then he g av e me t hos e inst ruc ti ons.


26 Y:as there anything said th e::,'e cbout Chandler







1


.
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1


time, about what you should' say to Chandler? A Oh, no.


2 ITr Darrow usually spoke cf my crowd.


3 Why do you cf:ll those peopl e your crowd? A That is


4 just slang, like c alliYl..g the UcHamara boys, or c alliYl..g


5 you Captrdn; it is just that vfay.


ing ',7hm you ask me a question 1 eoding up or vlhere you ex-


Sund~that itv~s possible to get him to plead guilty.


VIas not dec eiving •


J". J". to plead gUilty, whereas, you say that you Imew on


your\
. \


\
A lTo, I


lTO, t hey were not my crowd.A


/
I


%,
/\


\
I wasn't cdeceiving them cny mol'(:. tlH'n you aredeceiv- /


\1


i


I wi 11 adrai t th at is slang, but they \~:ere not


You vre-:.'e deceiviYl-e them, were you hot?


You were making them beli eve it was impossi 'ble to get


Q


A


c rowa, \'mre they?


6


7


8


9


10


11


12


13


14


15 pect to ~et me to make a ~ertcin stat~J1ent in your inter-


16


17


18


19


20


21


22


23


24


25


26


ests, if t hat is dec eiving -- I dian, t stat e all I me <::nt


to do on lrondoy.


Q I '\70uldn, t consi del' tll at th e relations of 'I witness


and <:: C 1'Oss- e;·:mD.iner v!ere sue h as to make one c all the


other members of his c ro\v(43. A No, ':/e have passed the


slang nOVi.


Q All right. The point is that you were maintainiDg


all tIl e tim e wi ~h t hes e peopl e ',';ho you c ,:11 !ou1' crowd,


that J". J". liiclTamara neve:.' '.'!ou]d .plred guilty. You \"rere


naintaining it strenuously and Earnestly? A That is not


a fai r question.







1.,ffi. "QD"t;'T\ERIC-rcCt •• D· d ' t d· ~ t h t .1.h ..... ~ It'·.D l\..l!JJ.l _'-0 ]. .n you say you ]. Cl , a on L. e:cJ.iug 1 \


of the 29th, on the night before ThG'Ulksgiving? AHa. \


now. Ceptain .Fredericks, you want to get this right your- \


self?


A You are not making points,


1


2


3


4


5


6


IFR APPEL: 1!t has been asked sever(.~l times.


I want to .~ et it right.


.
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1


7 are you?


facts and the truth.


8


9


Q I don, t know v:hat you rnetn by t bz~t. I want to ?, et the---·


A The facts are these; that as


10 soon as I could I found out just vrhat 111' Darrow Yfould con-


11 cede.


12 VIell


13 :r:rR mGEES: VIai t a moment.


14 JJR FREDEHICKS: We will not VT ai t a moment.


15 1IR HOGERS: Finish th'lt ~mswer. I calIon the witness to


16 finish tl'..at C.nswer vlithout.interru.ption. I knov, it is


17 stinging and hl;trting; I know the pepp er is going in,


18 nevertheless, v:h en a man asks for C:l questi all he must


20 IrE FT'.EDERICF...8: I am going to have ,'n tillswer to the ques-


21 tion and there isn't any pep})er going in on this .side of


22 the house tlt present. I 1,7 ant tocross-6:l::<:ulline this wit-


23 ness by questions and anSYferS, your Honor, and I don,t


24 propose to turn him loose in the interests of the defens e


25 to make Cl speech. That can be done at the proper time.


26 How, he mus t tillSWer rrr.f question; t ll..at is my point.
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1 THE COU?~r: undoubtedly. Let t s get the l' ecord anq' sec if


(Last quest ion read by th e


2


3


.
there is or is'not a question unanswered.


there is before the court.


That is all


4 I reporter. )


5 un FREDERICKS: There is no question. It yras a conver-


6 s atiol1 betvreen us. He asked me a qnestion and I answered.


07 I said I ';,ranted to get the truth and the facts.


8 ER nOGERS: SOme questions before that indieat e, if your


9 Honor please --


10 THE COURr: Read be,ck some questions.


11 1m HOGERS: Five 0 r six questions. ('l'estimony read as


12 indicated, by the reporter.)


13 HR FREDERIC:tm: There is no question pending before


14 this court.


15 THE COUR!:' : I am going to 0. et ermine that.


161m APFEL: I obj ecOt to that _.'


17 IrB. FREDERI CKS : If there is a question pending I ylith-


18 draw it.


19 1m ROGERS: All right. lyre will not heN e it wi thdraYJ11, if


started because,he doeSl!'t like vrhat is comip~~.


TEE COURI:': now, gentlemen, I \7Cmt that read from th e re


cord. (Record read by the reporter.)


lIR FREDET{[ CKS : That Y.as an answer --


your Honor please, and ";,re obj ect c-.ud except. Because he


doesn't like the mlS\ver he started to get, ':/llen a man asks


a qnestion he cannot wi t :b.drayr it "ft er the ~1SYJer has


20


21


22


23


24


25


26







an answer to our \?Uestion.


t estiplony belong s to the attorneys on th e other si de


or ve::-ac i ty of the 'T!i tness or the truth of the all eg ed


That is a very important question with theTHE COURT:


the laYI r:e rmi ts. The 1a VI 1:8 llP.i t s an - e}:planat iOll only to


facts before the jury, is also a question for counsel at


the propertime. _It is not the privilege of the-vlitness


at all) and ift in no sense constitutes the e}~lanation whic


upon redirect eocamination) to bring out such further,


arguing the case or privil eg e of bringing out further


or may modify his enswer of yes or no. The privilege of


ness, to give an explanation)except insof(:u as it ez:plains


to have another question. It is not e. question of nhether


facts) as they desire, The privilege of arguing the truth


question before the court. The question is, is this en


answer to the question. It is. He has ansyrered it) no.


wer are fair or nnf-air) it is simply a question of getting ,


Now) heis not quali:fying it in any wCJY) shape or form.


He is not modifying it; it is not a privilEge of theYrit-


court.


MR FORD: we al~~s want to be fair; that is not the


5~
HR FORD: The question is) didntt you say that to your


c rovld on th e night of t he 29th) and 11 e says) no) ;;md he


......ants to recit,€! the '[rhole conversation or the '[rhole transaG


tion <:gain. The question is answered, cmd vie are entitled


1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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,I modify or explain an answer; not ton-gue the matter.


2 TEE COUR.r: The qUEStions directed to the Ylitness vre1'8


3 in regard t? 1?-i s dei:1ling s with this p arty of gentlE-men re-


4 I f erred to as' his c rovrd. Aft er some Ii ttle colliquy) the


5 cross-examiner said, "I want the facts and the tnlth."


6 JJR FRb:DERICKS : That was' in reply to a question of th e


7 \'Vitness. The witness assked me el qlJ,estion to \"!m.ch'r re-


8 pli eJ and t v.at vvas my reply.
,.


9 TEE COURL': Captain Fredericksj the court is ruling on this


10 matter USil1..g its best jUdgment. I deem thCit to 'be a ques-


lr tiol1 callil1.g for the ..f acts, e,nd th e truth in regard to


12 this witness' relation with those gentlEmen designated ~s


13 his c r,ovrd. The wi tness has partly an swe red that qU8sti on·


14
1


15 I
16 I


17


18


19


20


21


md he may proc eed and finish it.


A As soon as might be I found out '."'fhat Darrow 'lrould con-


cede, and I 'want to the other side, a s far cs I could


get to it, to find out vJhat they ';,Quld concede, but I


didn't tell either si de all t ll..at I 1m e:r \70uld be granted.


I held back just as much as I could.


]'~R FREDERICKS:' All right. How, \'ihen was th e fi rst time


that you mentione.d to lir DarroYI anything about the negotia-


22 tions, or he to you? A


23 IJR ?DGERS: I confess, if your Eonor please, I don't


24 - understand that question. A . When vr e sta rt ed about


26 l_~R FREDEB.ICKS: Y1hen di d you tell him th at you had


25 startin~ them or vhen \7e started about the resul ts
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1 would nnderte,ke such a thing? A At breakfast on th e morn-


2 ing of the -20th, if that was lJonday morning.


3 Q How, I yrant to come do'\m to this Thanksgiving dG',yaf-


4 t er you left 111' Chandler 6t 2 or 3 o'clock in the morning.


5 I aSSlUne t hat you 'went to bed or something of that kind,


when you began,-ct what time6


7


and the next day began


Thanksgiving day began with you;at vThat time? A I


8 don't remember distinctly, I think it began pretty early.


9 Q, You didn't remain up on this all night? A- Oh no.


10


11


You went to bed sometime? A Oh, yes.
o


What ViaS the fi rst thing you di d on Thanksgiving


12 day in regard to th e matter of securing the arr(:'1le~ement


13 you had (Jeen talking about? A I think I either SaYlor


14 telephoned HI' Chandler's house. I thihk I had difficulty


15 in?;etting him. Iwas afraid I wouldn't see him, but I


16 think I telephoned to lir Davis, and got your telephone


17 number. If I :l!'emembel~ rightly, I telephoned I t -~'ied


18 to telephone to you. I think I didn't get you, but I


19 knOVl I had in mind t hat morning to g a myself t a you on


20 this matter, ':rh,ere I thought rrr Chandler, who vforks late,


21 and doesn't get up very early, mio;ht be late on the mat-


22 t e1', and then a little later in the forenoon


23 Q How, did you get 6ny of these people that you'tele-


\'Jhere ';Jere you stopping t hen? A Alexandria.


24 phoned to? A yes, I got Davis _and I finally ,o;ot Ch(:mdler,


25 I think.


26







lQ And ",:h ere di d you telephone from? A I don't rem-
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2 ember whether from there or from Darrow's office.


3


4


Q


A


You remember '\vhe re you got breakfast that mo rning?


No, I don't remember.


5 Q what did you want to talk to Chandler for? You had


6 left him just a few hours before? A Oh, just to follow


7 up. It vr as ne rvousn ess, I gu ess.


8


9


10


Q


A


Well, who did you -- You say you talked to Davis?


yes. I think all I a sleed Davi s ,vas your aid I'ess.


That is all the conversation with Davis, you_got my


11 telephone address? A I think so. You remember that,


12 don't you? I telephoned to you that day? Q Ho, not that


13 day; you telephoned to me about half past 8 and talked


14 that night, if I may be permitted to testify. All right,


15·1
16


17


now, then -- that is correct, isn't it? You telephoned


to me about half past 8? A I think that is right.


Th at makes testimony out of it. . A Still I an not


18 so sure of that.


19 QI don't make my point of it nov/. nOVl, vfhat v,as the


20 next thing you did, lrr Steffens, "ft er telephoning to


21 Davis and getting my telephone nmnber? A Then, I think


22 we v;ent to th e jail.


23 Q I',rho ,~'ent to the jail? A HI' DarrOYf, Irr Scott, I


whetherlrClTutt vras there or not. I was there.


think, JUdge24


25


26 Q


I don't remember. I don't remember


You a re sure that Darrovr::ent. Row about Davi s?
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1 think Davi s •


2 Q This is the first time, remember, you went. 1:'ihen you


3 first went trere, I want to 1o.10w vrhoYrent there.


4 I ER HOGERS: The first time on Thanksgiving Day?


5 HE FR:l.IDERICKB: The first time on Thanksgiving :Day?


6 A yes, I understand. I don't think vie all ''''Bnt tog eth er.


7 I think sarn.ecame in aftervvards, but I am not sure'of that.


8 I am pretty sure Davis v~s there sometime during the day,


9 and I remember I went clway alout 12 or 1 o'clock.


10 All right. Let's see, how lo!\.~ did youlID'bay there that


11 morning? A Oh, it must have been un hour or so.


12 . Q. \V:hat did you do during that hour? A Well, I spent -


13 I vIas there ,,[hen they first b~gan to talk to both of the


men together.


they soon separated the HclTamaras.


Darrow.


Let's stick to it chronologically. A Let's say


Darrow was th ere. You say you vve re th ere vmen Darrow


Q


Q.


\
Q Who do you mean by "they"? A Darrow and Scott, I \


think; Scott c am", 'in a 1i ttle later, I think; I don' t \


know whether heYi'aS there the first moment or not, but <-
~


14


15


16


17


18


19


20


21
!


22 first began to talk to the two together, and where were i
j


23 they? A They were brought out of th €ir o\'m cell and /
"


24 brought in to a rather large bed room, sometimes used./'"


25 for that purpose.


26 Upstairs or on the same floor vlith their cell?
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1 thinE i t '~.as upstairs.


2 Q Vasn t t any bed -- A . I think it was on the same


3 floor with their cells. It was upstairs, though.


4 I Q. Vias t here" a bed in the ro am? A Yes, a bed and a sofa"


5


6


7


8


9


10


11


12


now, what ,vas th e talk between JTtr Darrow and tho se


Letts get more, if we can, that was said while the two


13 were present. In addition to the fact he thought thElf


14 \Vere getting to th e point -- A I think t hat is cia


15


16 I
I


17


18


19


that "vas said at that time, lIr Fredericks. He went out and


talked vrith J". J". -- the important part ia- what haf>pened


aft ervrards.


QI will come to all t ret in good time. You say he


went out and taD{ed to J". J"., Darrow did? A Yes.


20 Qout·of your hearing? A yeS sir.


21 Q You dontt knovl of your ovm knowl edge ':that was said


22 between th e two? A No.


Alone vrith J. E.? A lIo, saneone else there.


23


24
Q


Q.


Left you in .to£re with J. E.? A yes.


:: I Q. Who ''"'. it?


I or Scott.


A I dontt remember whether it was







- - ~.__.--=~=~-----,--_.-,---_ .


I mean, I cm-A


as they haprmned.


That may be. A The first talk by Darrow, he thought\


~'!ell, do the best you c an at it.
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now, don't go into that yet. Let's stp'p back there


Well, I don't reme.mber, Captain Fredericks, whether


VTell, was it one or the other? A I think so.


.And did you talk then, you and this person, either


Q


thiI¥SZS were said


Q


icks.


Q


they vl8re getting to la point where they could have


'What did you ta]Jc about? A 1'1ell, J. 13. and I went


said. A I don,t reme.mber it that ~ay, Captain Freder-


tl ement, including his broth er; probably not until aft er. .


I knOY! -- \",e h ave got togo eYer that -- I wish t 0 ~d\


th es e weelcs.


not remember exactly the way in which these di fferent


o
I then began to urge J.1). to consent to the vmole set-


over that in detail, and I want you to say what was said


at that time between you and McNamara, who said it?


J. J. came back, and J. I3. Eeard the \';hol e th ing. ;:-ut


then, I took part in the argument.


Q


over th e same old g round we had been talking about all


A


with you and Scott or Davis, whichever it was, and J.B.;


1 et' s go over that point and then we can go -- what each


Davis or Scott or Scott and J. B. McNamara, did you talk


together ther-e? A yes.


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1


2


Q
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1


That is when the two were together? A yes. I don,t


he took J.B. out first, and confirmed that old


3 arrangement that J.B.~ws to come throt~h; then, he took J.J


4 he took the two men out separately, and said things


5 to th en t bat I don't know anything about.


6 You see that is something we missed on the first time


7 going aver. vhich one did he take out first? A I don't


8 remember that distinctly. I think, though--


Q But he di d take --


JiB. no GEBS : I su~g es t we have answers in st ead of cont in-


ually int errnpting.


J:IR FRl.illERICKS: I am not in terrupting.


13 lIB. HOGEPS: I think opinions may well di ffer on that sub-


UR FHEDERIFEKS:


He asked me the order in \',hich those conversations


j ect.


THE COUill:


I think they do differ.


Fa r whic h I am duly grat eful.


Is there a question you have not anSVlered?


HOGEHS:


i
15 I
16 I


17


118
1


A


14


19 happened. I don't remember that order. I don't remember


20. wheth e1' J. B. was taken out first, or J. J. was taken out


21 first. Y;nen one was out I rem.ein ad there and talked to


22 the at her. I know a great deal of the conversation was


23 passing the timE!l of day. We all felt this thing happen-


24 ing. A great deal of it was unimportant talk, but· there


25 was some important things happened that I an viilling to


26 tell, but don,t know y;hether they hapIBned the







.
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1


1 UR FREDERICKS: I want to s et them in order, if I em, and


2 if not, we Vlill take them gross. }Tow, you are sure of


3 this statement that Darrow did say to the two of them that


4 he now thought that things Viere shaping so that som ething


5 could really be done?


6 HR HOGEpS: !hat question is misleading.


our minds, was whether J".B. YJoul'd consent to a sentence


where we can really do business, If something like that.


like, tlVIell, boys, now we are getting down to a point


\,
j


- II
yes, I'A


Yes.A


Well, what vros it? A He said somethirlg
\


)


\
\


A No. th e only doubt in his mind -- in \


I
l
1.,


~ell, then, you did have that doubt?


That doubt you had up until Thanks~~iving ,1day?


up to that time 1fr DarrO\y had expressed some doubt


He h 00. not?


Uo.


about whether they could really do business, had he?


Q


upon J".J".


1:rR FHEDEHICKS:


16 ) Q
I


17 Q


13 '


14 .


15


,7


8


9


10


11


we had that doubt.


or during the hour or so that you ':vere there in th e pre-


sence of Davis or Scott, vlhichever it vras, yourself and


Q '\'Jell , how, 1 et t S see if you c an give any mo re c onv er-


sation that occurred tl~t morning during the first hour,


0,


r,
\ I


1~·1
~


:.
f
1
J
i I
i I
i I


.


A Yes, I think that itDarrow, confined. to that time.


18t
I
}


19\·


20
V


21


22


23


24 began -- the real discussion b egan after Hr Darrow had


25 taken J" .B. out a second time, I think, and told him about


26 J" .J. J.J. was all right on both, and J".:B. made







some further conversation) 80 ahead.


1


2


3


4'


.
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1


and fN ery ergument that conI d be us ed • was u sed upon ;r.~


to get him to consent to his b :r:other pleadine builty. \


Q, But you say -- go ahead if you a re not finished or (


\
j


!
5 UR AFPIt:L: Your Honor, he is answering the question.


6 THE COUf{I': COlms e1 says go ahead. We all say go ahead.


7 A I don't remember 'wh ether it "vas ITr DarroVl or llr Scott)


8 somebody made a piLea -- talked to the boy about his mothe •


9 leG. FHEDERICKS: Which boy? A 3.13. The fight YTaS on


10 3 .13. We had to argue wi th 3.B.) and then th e case vIas tal1c-


16 didn't seem to in terest 3.5. so muc h, saving his life)


17 and he said I remember once he said -- Darrow said, "I


,


bomb they c oul d thro 1


thinking 0 f you, Darrovl." And then he ta L1ced about how


""'" th';nk" ng 0 f yOll T T-''' "yes", T .o"?. says, II and I .,.,.""<La ... 1.. , <J • o' J • <J _ .....u


ad over somewhat, the difficulties of the case) and then


lieved in throwi~g bombs, the biggest


I urg~d my argument that a plea of guilty, if they be-


was a plea of guilty, but J:)arrovl came batt'k


what h~.was after v~s to safe 3.B.'s life, and that


20 organized labor would feel against Darro'\t7 for all this


21 and so it .,.Tas going on back and forth there, '::hen I fil1-


22 ally· 1 eft, and. I think I went off somevThere that aft ernoqn
/j


11


12


13


14


15/1
I


18


19


23 and:;ot back at 5 o'ClOCK, and it was allover, or 6


24 o'clock, vihatever it was.


25 Q fJl1d ,:rh en you left, the agreement h ro. not teen r eache


26 A lIo, it had: not been reached.







1 until later in the efternoon.
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2 THE COURT: I think eve w'ill ooj Ol1rh.


3 (.Tury aimonished. Ree ess un til 2 P.H.)


4'


5


6


7


8


9


10


11


12


13


14
I


15


16


17


18


19


20


21


22


23


24


25
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J~ D. FREDERICKS.


IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA •
•


IN AND FOR THE COUNTY OF LOS ANGELES.


Dept. No. 11. Hon. Geo .. H. Hutton, .rudge, ..,


..--0-- ....


The People of the State of California.


Plaintiff,


Clarence Darrow,


vs.


)
)
)


~
)
)
)


Defendant .-" )


---0---


No. 75"13.


REPORTERS' TRANSCRIPT.


VOL. 19


I N D E X.


Bert H. Franklin,


r. J. Cooney,.lr


Direct.


1433


Cross. Re-D.


1427


Re-C.


B. N. Smith,
Of:ri'~'itt)l iltepa"ler







c lear to n:e.


on tee stand for further redirect examination.


room.


H. F RAN K LIN,B E R T


If you jUs t as soon, Mr. Dunbar, bet ter wai t .THE COt,1R T-


THE COURT. That can be done at the close of Mr. Franklin's


MONDAY, JUNE 10th, 1912. 1~30 P.M.


Defendant in court with counsel. Jury called. All present.


Case resumed.


THE COUR T. Proceed, Captain Fr eder icks.


MR. ROGERS. Juror Dunbar desired to ask a question;.


THE COUR T• What was that) !!.r. Rogers?


MR • ROGERS, 1 say, :,1r .auror Dunbar int ima ted that he would


1 ike to ask a ques tion •


nigh t he went out to Mr. Lockwood t s and also ... wha t Mr. Lockwood


said, read from the notes, that part of it is not; quite


testimony or some other time before he leaves the court


MR. FREDERICKS. 1 haven't quite finished yet.


THE JUROR. Yes.


Q The very first night?


THE JUROR. The very first night he went out and Visited


MR. FREDERICKS. Just to get it so we are sure, which night?


THE JUROR. The first night he viai ted--


Q Before Mr. Lockwood carne to to\vn at all?


Is 1


Mr 2.-;
3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 him; 1 would like what he said, that is all.


2 MR. FREDERICKS. 1 am not sure we asked this wi tness that.


3 MR. ROGERS.. 1t is in the record.


4 THE COURT. If it is in the record it may be read.


5 MR. FREDERICKS. Q Mr. Franklin, do you knoll the amounts


6 of money that you paid to the men whom you err:ployed to work


7 under you in inves tigating the jury in thecase of !'eople


8 vs. McNamara? A 1 think 1 do; yes, sir. 1 have' receip s


9 for all those several amounts.


10 Q Did you pay them in--did you pay thes e men any thing in
~


11 I AUgU6 t? A Yes, sir.


12 Q to you know how much? A No, sir, 1 do no t.


13 Q Pay them anything in September? A 1 did; yes, sir.


14 Q Do you know how much? A Approximately.


15 Q. Well, approximately how much?· A About$1280.


16 Q Did you pay them anytl:ing in October? A 1 did.


17 Q How much? A Approximately $1170.


18 Q Did you pay them anything in November? A Yes, sir.


19 Q How much? A 1 dont t know.


20 Q pave you those receipts With you? A 1 have.


21 Q Do you know the names of all the men whom you employed


22 and the amounts that you paid each one? A 1 have them in


23 my pock et; 1 have a record of it in my pocket.


24 Q La t me see it. Wha t does that r ecord--what is that


25 record, receipts signed by the men? A No, sir, it is a


26 card system of amounts paid them and the dates on which
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1 they were paid.


2


3


4


Q Fave you the receipts? A 1 have; yes, sir.


Q Have you them with you'? A 1 have; yes, sir"


Q Well, now, the signa tur es that are on the :receipt, they


5 are the signatures of whom--


6 MR. ArrEL. Wait a memento


7 ~ffi. FREDERICKS. If you know.


8 MR. APPEL. We obj ect upon the ground it is as king the


9 witness for a conclusion and an opinion, and no foundation


10 being laid ther e as to personal knowledge or as to having


11 seen the receipts signed.


12 MR. FREDERICKS. 1 think the question is preliminary only"


13 MR. APPEL' '-'1 know, but do you know.


14 THE COURT" Objection sustained.


15 MR. FREDERICKS. The ques tion is do you know? He has got to


16 say he knows before he goes any further.


THE corroT.17 un Is that the question?


18 MR. FREDERICKS. Read the question.


19 (Last question read by the r eportei'.)


20 MR. ROGERS. That is not asking him, your Honor -


21 MR. FREDERICKS. 1 see, all right"


22 Q Do you know the signatures that are ontre receipts and


23 whether or not those signatures are the signatures of the


24 men to whom the rr!oney was paid?


25 lvl'R. APrEL' That is not the way to prove a signature" We


26 object upon the ground asking for a conclusion of the witn
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1 If 1 have seen a person sign a receipt 1 say this receipt


2 was signed in my presence.


3 MR. FREDERICKS. There is so many of them, if 1 could lump


4 tbem--


5 THE COURT' Is the question withdrawn?


6 MR. FORD. The question is, liDo you knO'N?"


7 MR. APPEL, Whether he knows or no t depends on this, your


8 Honor; Ther e is two ways of proving signatures •


9 THE COURT
•


Objection sustained.


10 MR. FREDERICKS, You say you have the receipts in your


11 pocket show ing the amounts you paid to your men?


12 A I have, yes, sir.


13 Q Approxiuately what was the amount you paid your men in


14 NOvember on the McNamara case? A I couldn t t tell .fjou even


15 approximately •


16 MR. FREDEICKS· That is all.


17


18


19


20


21


22


23


24


25


26







21' 1 THE COURT:· Anything further?


2 1m ROGERS: Not just at the present time.


1 4"'<'1_, '-.I


Vle Viould like


3 to have the-witness remain under subpoena, he need not re


4 main in the court house, but in tovm.


5 THE COURT: In. case it shou.ld be necessary, Tilr Franklin,


6 I presume you would be available?


7 1m FOnTI: I suggest, if counsel desire, that they can sub


8 poena him any time and have him called as their witness.


9 1m FREDERIOKS: He is here; he lives in tov.n.


10 A I will say, your Ronor, my business occasionally calls


11 I me out of the city, but I will agree to this, before I go


12 i I will speak to one 0 f the attorneys for the defense' and


13 if ,for any reason they do not wish me to go I will be glad


14 to stay, if that is satisfactory to all concerned.


15 I THE COURT: In regard to the reading of the testimony?
I .


16 I MR FREDERICKS: I have had handed me the transcript on
I17.1 page 464, I have not examined it. I will look and see if


18 I that is what I wanted. no, that is not the time.
I


19 A :November 4 •.


201m FREnERICKS: 1'age 463, instead of 464.


21 MR ROGE~S: I do not knoViVihether Nr Dunbar wants the
./


22 testimony of this witness or the testimony of Mr Lockwood?


23 JUROR TIillmAR: I woulcllike to have what lilr Lockvl"oocl said


24
1


25 I


I
26 i


I
!


to him, also what he said to Nr Loc~ood.


Lm FREDERICKS: That is, this witness' testimony?


JUROR DUNBAR: Yes sir.
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1 1m FREDE2ICKS: Shall I read it, beginning on page 463?


2 THE COURT: Unless counsel prefer the reporter to read it.


3 IJR ROGERS: Oh, no sir.


4 1m FREDERICKS: Beginning on page 463, line 8, (reading):


5 "Q That ~as at Mr Loc~ood's home, I think you stated?


6 A Yes sir. Q The first time? A Yes sir.


7 Q What occurred at that time~ A I went to the door


18 Honor.
I19 i]m F~EDERICKS: You do not ~~nt the second eonversation,


20 you V\anted thi s?


21 JUROR DUNBAR: I thought it was that. I can ask a question


22 and save time.


23 ITHE COURT: Go ahead.


24 Q By Juror Dunbar: I want to ask if he had been an inti-


25 ,mate friend for twelve years of Mr Lockwood?


261A Very intimate friend, yes sir.


!
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1 JRROR DUNBAR: That is all I wanted to know.


2 MR FREDERICKS: That is all.


3


4


5 M R P J COO N E Y, a witness called on be-


6 half of the People, being first duly sworn, testified as


7 follows:


8 TilE CLERK: Your name? A P J Cooney, C-o-o-n-e-y.


9


10 I . DIRECT EXAMInATION


11 BY :MR FREDERICKS:


I
case?


TVie~ty-two.A


Do you know Clarence Darrow, the defendant in this


How old are you?


12 Q Where do you live,·Mr Cooney? A Chicago.


13 Q \Vhat is your business? A I am an investigator.


14 jQ How long have you lived in Chicago? A Born and raised


15 Ithere,
I


16 Q


17/ Q


18 A


19 Q


Yes sir.


Were you ever in his employ? A Yes sir.


20 MR I:OGERS: Just a moment. We object to that as incompetent, I


21 irrelevant and immaterial, a conclusion of the witness and 1


22 no foundation laid.


23 THE COUR T: Ob jection overruled.


241m ROGE2S:m Exception.


251 A Yes.


261Q By Mr Fredericks: I will go back a little further.


I
I
I







I
1


,
Vlliat has been your occupation, beginning with the time you


2 first began to work? A Well, when I first got out of


3 school, of course, I held several small little office boy


House in Chicago -- that is Jane Adams' settlement.


positions, but my work since I have arrived at a business


employment of Mr Darrow -- withdraw that -- were you ever


that I devoted to charity work and settlement work at Hull


A Yes.


Now, when were you employed, when did you enter the


employed by Mr Darrow in the McNamara case?


age has been investigating, and with the exception of a year
41


:1
71


I


8 I Q
I
!/


9!


10 I
11 Q When did you first enter the employment of Mr Darrow


12 I in the McNamara case? A To the best of my recollecti on,


13 I think in July of last year.


14


15\
161


I
17


18


19


20


21


22


23


24


25
I


26 :
I
i
i
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foundation laid.


irrelevant and immaterial and a conclusion or opinion, no


MR. ROGERS· 1 move to strike out the answer as incompetent,


•
THE COURT. Motion to strike is denied.


All right, 1 jus t wan ted--MR. FREDERICKS·


/


Q Where? A 1 was employed in Chicago.


Q When did youcor(e to Los Angeles l if you ever did in th at


year? A 1 think 1 arrived here in the first few days of


Augus t of las t year.


Q How long did you remain in the employ of Mr. Darrow in the


McNamara case? A Until the finish of the case.


Q That was about when? A Why, 1 think sometime either


the first of December or a little further on in December.


Q Generally I What was your employment at that time for Mr.


Darrow?


MR- ROGERS •. Exception.


KR. FREDERICKS· Dldyou work under the personal direction of


anyone other than Mr. Darrow during that time, and if so,


THE COUR T. Overruled.


MR • ROGERS. Exception.


A My chief work was gathering evidence and interviewing


witnesses, with a view of putt:l.ng them on the stand.


MR. ROGERS. Objected to as a conclusion or opinion called


for; incompetent I irr elevant and imma teri al •


1


2


3


4


5


6


7


8


9


10


·11


12


13


14


15


16


17


18


19


20


21


22


23


24


26 MR. APPEL. V'lai t a moment--we obj ect to that on the ground


25 whom?







1436


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


it is calling for a con clusion or opinion of the wi tnes6;


calling for the ultimate fact, not calling for statements.


THE COURT. Objection overruled.


MR. APPEL· Exception.


A 1 was subj ect to the or ders of Mr. Darrow and Mr. Harr ingto •


Q. Did you know :~r. Harr iman at that time also? A 1 k.new


he was in the office, ye&


Q Now, do you remember whe ther or not you made a tr ip back


east after your employment with Mr. Darrow commenced?


MR • APpel. We obj ect to that upon the ground that it is


incompetent, irrelevant and immaterial and hears~r and no


foundation laid, and noconnection'Nith this case.


THE COURT' Objection overruled.


MR • APrEL. Exception.


A yes.


MR • FREDERICKS. Q Do you kn(JN a man by the name of Hammer-


strom? A Yes, air.


Q Who was he?


MR. ArrEL. Wait a moment. That is objected to upon the


ground it is incompetent, irrelevant and hearsay; no founda


tion laid for the introduction of the evidence; immaterial


who Hammerstrom or Hammerstein was.


23 THE COURT oyerruled.


24 Wt. APPEL. Exception.


25 A Yes, sir, 1 know hi,m.


26 MR. FREDERICKS. Tre question was who was he? A He was







~ A'j·lI ,v


1 another investigator on the case.


2


3


4


Q On which side of the case? A On the def ense.


Q That was the NcNamara case? A Yes, sir.


Q NOw, coming to the time when you wer e --do you know


5 wrether or not he was any relation to Mr. Darrow?


6 MR.. APPEL. We object to that as immaterial.


7 THE COUR T· overruled.


8 A It was my understanding that he was a brother-in-law.


9 MR. FREDERICKS. Q Now, doming to the time when you went


10 back east 1 will ask you to s tate about when that was or


11 exactly wh en it was, if you can?
,


A It was a very short


12 time, 1 think, wi thin a week, before the beginning of the


Did you ever have a--did you about that time have


versation wi th 11r. Darrow the day. you w er e leaving to go


east in regard to Mr. Hammerstrom?


1 think the first week of October, about that13 case.


ground it is incompetent, irrelevant and immaterial ar.d


hearsc.:v and no foundation laid;


17


18


19


MR. APPEL. Wait a moment. That is objected to upon the


collateral to any issue


20 in this case and no connection shown.


21 A Yes, 1 did.


22 THE COURT. Wait a mOlY.en t.


23 A rardon me.


24 Wi.. APPEL. No connection shown between the case now at


25


26


issue and any matter in connection with HaImlsrstrOlYl.


THE COURT. Overruled.
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1 MR. APPEL. Except.


2 THE COURT. Answer the question.


3 A Yes.


4 MR. FREDERICKS. Q Where was that conversation and wh en \


5 with refer3nce to the time when you left to go bac~ east?


6 A It was held in the officaaof the defense in the


7 Building, 1 think the night before 1 left.


ourselves.


MR • ROGERS. If your Honor please, that brings up a


I'


Darrot
matter)


I


I
No one, jus tL-AQ Who else was present, if anyone?


State to the jury what that conversation wi th Mr.


was in so far as it related to Mr. Hammerstrom?


8


9


13 about which we desire to be heard. Your Honor has-


14 THE COURT. What is the obj ection, first, Mr. Rogers?


15 MR. ROGERS. Objected to as incompetent, irrelevant and


16 immaterial, and not Within the issues of this casej no


17 foundation has been laid for it. 1 think it woul d be well


18 that we should be heard upon this genera question. Your


19 Honor had a brief submitted, but 1 am not quite sure that


20 the matter was argued as it ought to have been, having a


21 very firm conviction as to the admissibility of a certain


22 source of eVidence, 1 think thia sort of questioning will


23 bring out evidence which is absolutely immaterial in this


24 case. 1 desire to be heard on that question.


25 THE comt'r. 1 Will hear you.


26 MR. ROGERS. Fas your Honor the California Reports here?


THE COURT. 1 expect they are here.







tBml 1'lR ROGEnS: The idea which I desire to present to your


2 Honor is very well illustrated in one case, the l36th Cal,


3 the People vs Carpenter, which I read to your Honor, or


4 I rather handed it to your Honor, and the general sub ject is


5 excellBntly considered in the opinions of the case of People


6 against Molineaux, in New York State, but I cmnot better


7 illustrate my meaning than is illustrated in the decision


8 itself in the 136th Cal., so I will content myself .with


9 stating my position by reading one case. People against


ltqO Carpenter, 136 Cal, 391. The crime charged against the


11 defendant was that of sUborftati6n~ suborning Stennett to


12 [ testify falsely in that case of People vs Ennis, "But the


13 prosecution v.ns permitted, over repeated objections of the


14 defendant, to introduce witnesses and other evidence tending


15 I to prove that the defendant, prior to the trial in the case


161 referred to, was gUilty of the crime of advising the same
I


17 I witness to conceal himself for the purpose of avoiding the


18 I se~vice of a subpoena, and thus or persuading him from at


19 I tending upon. the trial. (Pen. Code, sec. 136) This, we


20 I think waS error. 'Nothing is better settled or more ration-


21 al than that an indictment for one crime cannot be sup- I
22 ported by proof of another.' (People v. Perazzo, 64 Cal.


106; People v. McNutt, 64 Cal. 116; People v. Earnes, 48


ceptions to the rule in cases where the intent or gUilty


knowledge is an element to be established, as in the case


23


24 I
25 I


I
2G I


i
I


Cal. 551; People v.HartmfJ.n, 62 Cal. 562.) There are ex-
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1 uttering forged bills, etc; but the case here does not come


2 \rlthin these exceptions. For this error we advise that the


3 jUdgment and order appealed from be reversed. Henshaw, J.,


4 McFarland, J., Temple, J., 11 the best judges who ever sat on


5 a bench in a criminal case ordered the opinion and hearing


6 in bank was denied.


7 T!R FOP.D: The commissioner's opinion was concurred in by them


8 1m ROGERS: Yes. The hearing was reversed.


9 THE COURT:


10 !.m no GEnS :


I
11 land we also


12 IYourHonor,


One at a time.


We all know what commissioner's opinions are,


know what hearing in bank denied means.


please, that case has been cited and referred to


13 with approval many times, and it is the law today.


14


15
1


16 I


171
i


18 I~


19 I


20


21


22


23
1


2·1 I
25 I


26 !
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5p 1 As said by :v1r. Justice 0 t Br ien in the Mullineaux cae e


2 at a time of attempts to introduce eVidence of other matters


3 comes right-down to the propositio~that it is a subtle at-


4 tempt to induce a man to concur in an ideathat a man who would


5 con~it one offense is more likely to commit another than one


6 whjj did not commit. the or iginal offense. It is the excep-


7 tion where cases of other offenses are admitted in evidence


8 to prove the original offense. The exceptions are where


9 there is a necessi ty for proving gUil ty knowledge, as in the


10 case of forged bills, as in the case of counterfeit money,


11 as in the case of forged checks, as in the cas e of issuing


12 checks wi thout funds in the bank, etc., and so on. There


13 is no law which permi ts isolated instances of other offenses


14 to be introduced unless the offense itself by reason of its


15 being a part of a system or plan conduces to evidence of the


16 offense at bar. Now, let us see if that meets with the


17 requirements of this case. The offenses, the ulterior


1~ offenses, if 1 may be pardoned for using such words--the


19 other offenses used to the evidence of the offense on trial,


20 those offenses must be of some kind, they must be of the same


21 nature, they must be practically a part of a plan or system


22 not looking to a general resul t but looking to the commission


23 of this offense itself. In other words, we must not confuse


24 ul timate objects With a plan or system. Now, if it be true


25 that, for instance, 1 myself would forge a bill or forge a


26 check, that 1 blew a safe down in Watts, would not
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1 thereof, although my ultimate oeject would be to get money


2 for a particular purpose. If 1 needed a thousand dollars an


3 1 blew a safe down in Watts to get $500. and 1 forged a


4 check to get another $500 the fact thatmy ultimate objeo.'t


5 was to get a thousand dollars, would not render admissible


6 the safe blowing in the perjury case, or the perjury in the


7 sctf:e blowing matter.


8


9


10


11


12


13


14


15


16


17


\18


19


20


21


22


23


24


25


26-


We have numerous authorities here which 1 will ask


that your Honor hear fIfom other persons than myself, and 1


Wish to merely outline in a general way what our position is.


Your Honor has looked at the case of People vs. Glass. Now,


in the case of People va. Glass they admitted evidence and


1 might say to your Honor 1 also wrote a brief in that case


which 1 have here--in the case of People vs Glass they ad


mitted evidence of the attempted bribery of other supervisor,


as 1 told your Honor when 1 presented this matter tentativel


befor e i 1 Vi as very much in doubt as to whe ther or not evi-


dence of the Bain matter and evidence of the Kruger matter an


evidence of other jurors might not be admissible in this cas,


but that does not admit evidence of a different sort of


offense, if one were corr~itted inthis case, simply because


the ultimate Object, perchance, was the acquittal of the


McNamaras. Now, your Honor will see where evidence of this


kind is going to lead. We are brought in here upon notice


to defend ourselfes upon a certain offense, upon tte offense


of having bribed Lockwood, or attellipted so to do.
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1 not notify us that we are compelled to come here to protect


2 ou~se1ves against the charge of having perchance told a


3 witness to leave the etate, and if your Honor pleases,


4 there is no connection between the two things, there is no


5 indication because perchance one thing might be true that


6 the other must of necessity be true because of the ultimate


7 obj ect being the sana in each case.


8


9


10


11


12


13


14


15


16


17


.r18


19


20


21


22


23


24


25


26
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6p 1 Evidence of other off ens es is admissi ble only


2 gUilty knowledge, intent,. system. It cannot prove systenl
",~_,,".,,_¥. ·;..·_............_-· ._.c_........·" .....·.....,.'_·_-~._-.."...,_ ...."-_._......-""__~-;;;.,...-......,----::


3 in this instance because ;;;W''i'ng'''''in a general way what is /


4 intended to be proven you cannot prove a system by proving


5 merely that the ultimate object was the same, and we are


6 not put upon our notice to come here prepared to protect


7 ourselves against every sort of charge in the McNamara


8. case. We are brought here to answer to the charge of jury


9 bribing- As said in the case of People against Glass,


10 evidence of the atten~t to bribe other supervisors, was


11 admissible in that case as showing the plan, system or


12 necessity, being to get so many votes in the Board of Super


13 visors, and one vote would not be of any consequenE, one


14 vote would not accomplish anything, it would t~e a majoJi.i ty


15 of the Board. Therefmre, they admi tted evide:r-ce of other


16 supervisors, but in the Glass case they reversed it because


17 they admi tted evidence of a similar attempt in the Ci ty of


18 Oakland, there being nothing in the wor:J.d but a li1eelihood


19 to come from the evidence that a man who would do one thing


20 would do another. Now, in the case of ~eople against


21 Mullineaux, which is the leading case upon the question, :f.r.


22 Justice O'Brien says that we always are likely to believe


23 and it is a v(~ry subtle arguihemt we are likely to believe,


24 because a man' perchance committed one offense he is more


25 likely to comn'.it another one, and that is the argument for


26 the admissibility of all things of that sort, and that is
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1 what they are trying to do here, no rna tter how they cover it


2 up, no matter bow they sUbterfuge it, that is the idea,


3 showing perchance, if they may, some other thing was done


4 than that of the bribery of jurorsfor the object of securing


5 the acquittal of the McNamaras, but because a man perchance


6 might induce a witness to leave the statenand might, per-


7 chance, induce a witness to secrete himself and avoid


B sUbpoena, that doeen 1 t, by any means, show that he would


9 bribe a juror, or that he had bribed a juror, and. so 1 call


10 your Honor's attention to those authorities as they will be


11 presented to you, 1 will ask to be heard in conclusion upon


12 the natter, because 1 believe that there :is great opportunit


13 here, if we have any criminal law left, for waking a very


14 serious and substantial error.


15 THE COURT. 1 might Bay, Mr. Rogers, your present argument


16 dealing with t'l--is matter, 1 am resting very heavily on the


17 decision of People vs. Glass and with the distinction made


tl8 there between the' attack upon the San Francisco SuperVisors


19 and the Oakland Supervisors. 1 merely point that out.


20 MR. ROGERS. yes, 1 understand that, and if your Hor-or


21 pleases, may 1 illustrate from that case itself. You see,


when Mr. Glass was charged wi th the bribery of one


supervisor in San Fr anciscO they, very properly, according


to my judgment, admitted evidence of the attempted bribery


of other supervisors, there being the ne cessi ty in order


tha t the franchis e might pass of getting so many votes, the
25


22


23


24


26
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1 being 19 supervisors, as 1 recall it now, it required a


2 two-third vote, some thing of that sort.


3 THE COURT. 1 had thought of that.


4 MR. ROGERS. Now, if, perchance, in that case it had been


5 sought to introduce evidence that Mr. Glass bribed the clerk


6 of the police court, that would not indicate that he had


7 bribed a supervisor.


8 THE COURT. Under that decision it would not have been com


9 petent evidence.


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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~ml MR ROGERS: Under that decision it would not have been


2 competent eVidence, and the mere fact mhat it related to


3 the same matter, that is, that the same ultimate object was


4 to be accomplished, does not of necessity render it part of


5


6


7


a system; in other words, part of a system must be of the
~


same nature as all the other parts or it is not a~~~s1~


and we must not confuse ultimate object with sustem in


8 criminal law. They must be mutually and interdependent


9 I offenses. As I said, I believe we have the Glass brief


10 here. I helped prepare it, and am very familiar with the


11 doctrine of the case, and before your Honor rules it would


I, i


of the defendant concerning his commission of other matters,


should be accused of tm murder of that woman, his perpetra-


~om~n and there is liability of his being prosecuted,and he


instance, if a man should commit some unlawful act against u


must be this: does the matter intended to be introduced ,


show any act in relation to the principal offense charged !


in the inQictment? D~!-.iena._to i~!:."!t.!'~..3-.J".~~J'0r I
committing the offense charged in the indictment? For I


12 be.a very excellpnt idea, according to' my own notion, that


13 your Honor peruse that brief. It was the brief that reverset


14 the case. Mr Appel will present the matter to your Ronor,


15 I and.if necessa.ry --


16 I MR .APPEL: If your Honor pleases, one of the essential


17 II elements to be considered in admitting evidence of cOllater-\


18 al offenses or declarations of the defendant, or admissions


I
19 I
20


21


22


23 I


241
251
2C I


I
I
I
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1 tion of the unla~ful act upon that woman, his commission


2 of an offense against the person of that woman, might be


3 given in evidence to show the motive for the killing, that


4 I is ~rue; but if a man should commit burglary two bllrglar-


5 ies upon the sam night, and he is being accused of one


6 burglary, neither of which burglary would prove a motive for


7 committing the other burglary, consequently our courts have


go to a juror and offer him a bribe to decide a case in my


'I said that such offenses8,
9


are not admissible. If I should


10


11


12


13


14


15 j


i
16 !


I
17 I


I


-18\
19 I
20 I


I
21


22


favor, it cannot be said that because I took a witness out


of the state and bribed him to keep him out of the state,


that because I took that witness out of the state, that


therefore there was a motive for my bribing a juror, that


is what I intended, the crime which I intended,bribing'a .


juror, cannot be said to be the result of the other, in


consequence of my bribing a ~itness, and that is the test


and that is the rule a!l,the decisions are decided.


If I should go to the :Board of' Supervisors of this: County
, through


and intending to ":p"ass.· a measure J them, should brige one


supervisor for the purpose of having him vote in favor of


the measure I wished to pass, there you can easily see,


your Honor, that the mere bribing of one supervjsor would


I
not accomplish the end, it ~ould be necessary to bribe a


23


I
majori ty of the supervisors, therefore my bribery a father


24
II supervisors are acts, in pursuit of the very ob ject of


25
I bribing one supervisor; therefore, that offense of the


26 I


I
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1 bribing of other jurors would be admissible, but distinct,


2 unconnected offenses which do not show any necessity, or


3 which are not acts of the object which I wish to accomplish


4 I in line with the offense charged, I say, are not admissible


5 in evidence. Under People against Edwards, Justice Allen


6 presiding--


(Reading decision.)


In People vs. Williams, 133 Cal. 168, Mr. Justice


Temple in speaking for the court in a case involving a


similar offense says: (Reading decision.)


Now, in the Fourth Northwestern Report, your


Honor, please, 1 read that because that was a case of


bribery. The Appelate Court of New York says this:


(Reading decision. )


7


.... 8


9


10


11


12


13


141
151
16 !


17


-18


19


20


21


THE COURT:


:MR APPEL:


Give me the citation,s. ,
The 13th Appellate Court, page 552, says this:


22 I
23


24


251
I


26 !


I
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5


6


7


8


9


10


11


12


13


14


15


16


17


- 18


19


20


21


22


23


24


1450


MR ROGERS. 1 jus t suggested to Mr. Appel it occurs to all


of us, it would be a point of wisdom if the jury be ex


cluded, that perchance, your Honor rules with us. (Dis


cuss ion. )


MR. FORD. 1 think as l2ng as the jury has heard part of the


argument and part of the discussion on this sUbject, they


might as well hear it all, and counsel desire to have the


jury excluded, seems to me they ought to have done it before


they presented their side largely as they have already.


MR. FREDERICKS. It is the same case that has been argued


before.


THE COURT. It has been pCirtly argued and partly submitted.


on brief, but 1 deem it proper that counsel should argue the


matter and present it at length at this time. 1 see no


reaaon why.it. e jury should be required to remain in their


seats at this time, and gentlemen of the jury, as this


argument is addressed solely to the court, you may bear in


mind the admonition given yeu on former occasions, not to


talk to anyone or allow anyone to talk to you about this


case and to retire to your jury room until you are sent for,


which may be possibly twenty minutes or half an hour. You


are excused, gentiemen. You may proceed, gentlemen.


MR. APT'EL. Therefore, ser"ve the Court, (Reading):


25


26
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Now) mind) your Honor) the jury are not here and we


might as well speak of these matters as they will probably


be .taken to' b~ introduced here. Suppose it was undertaken


to show here that Clarence Darrow looked up every witness


of the prosecution here? Suppose that it were to be attenlpt d


to show here that Clarence Darrow paid a part of those


witnesses money with which they might travel out of the stat


and reques ted them to pass out of the s tate and to be out


of the jurisdiction of the court. What would it show? It


would abow not an act tending in the slightest degree that


he had bribed juror Lockwood. Would it? It would only show


his desire to win the case. And this is what this court


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


says: (Reading)
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2


3


4


5
,~


6


7


8


9


,10


11


12


13


14


15


16


17
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20
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Suppose,rnake it still stronger, suppose, your Honor,


that the witness came here upon the stand and said to you,


"Clarence Darrow came to my office and there confessed to


me that he had bribed wi tnesses to go out of this state."


There would be a declaration or admission of the deferdant


concerning the commission of a crime, and 1 "Ilill show your


Honor that even on cross-examination those questions have


been held by our Supreme Court to be absolutely incompetent


and to be pr e judie ialto the rights of the defendant.


(Reading decision):







1 Now, there Was a distinct crime committed With the


2 desire of Mr. Sharp to pass a gertain bill, including two


3 streets. . Those two streets not being mentioned in the bill


4 he goes to the engrossing clerk who was the clerk of the


5 body who had the passage of that bill intheir jurisdiction,


6 a nd in order to carry out fUlly his des ire to have that bill


7 not only passed by bribery, but by forgery, was allowed to


8 6 how that he had undertaken to bribe the clerk, the engrossi g


9 clerk, the clerk who had the last effort at the rraking of


10 that bill, and that was to prove a distinct and separate com


11 mission of a crime, it didn't intend to show that defendant


12 Sharp did off er a br i be to one of the I egis lative body to


13 pass the bill. How could it?


14 (Reading decision)


15


16


17


18


19
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9P 1 A man might as well commit one crime and yet it is no


2 evidence that he committed the other; a man might as well


3 commit perjury and it is no evidence that because he commit


4 ted perjury he committed larceny; a man might bribe a


5 witness, but it is not evidence that he therefore bribed a


6 juror. There is none offered in bribing a witness, that


7 because of that a man would bribe a juror, one does not


8 necessarily arise the connection with the other. "It show~d


9 the capacity to commit bribery, but which in fact gave him


10~ no advantage of the other citizens, and gave no franchise


11 to him that he did also bribe the defendant for different


12 I TlUrpo ses •IT


13 Now, your Honor, this Court reverses the case upon


14 that ground. Now, we have a case here in the lOOth Cal.,


show commission of another offense, and


reasons for the exclusion of this evidence. Mark the


I have very earnestly sought for decisions that give the


And this rule excludes all evidence


of a distinct and separate offense
I
I


ithis rUl~ includes all evidence of other collateral facts


Now, mind the language. I
I
!
I


or those which are i~capable.1T


of collateral facts, or those which are incapable of af


fording reasonable presumption or logical inferences as


the principal fact or matter in dispute, and evidence 0


Appellate Report, which I
As


n .a(general rule, evidence
not


caE/be admitted to


language, your Honor.


People against Lane, considered with approval in the 13th


have read to your Honor.


25


15


16


17


18'


19


20


21


22 I
231


I


24


26







1 another offense cannot be given unless there is some clear


2 connection between the two offenses by which it may be


3 logically inferred that if gUilty of the one the defendant


4 is also guilty of the other.


5 THE COURT: Read that again, please.


6 MR APPEL: liAs a general rule, evidence of a distinct and


7


8


9


substantive offense cmnot be committed to show the com-


mission of another offense, ana. this rule excludes all


evidence of collateral facts, or those which are incapable


10,. of affording a reasonable presumption or logical inference


11 I
as to the principal facts or matter in dispute; and evidence


of another offense cannot be given unless there is some
12


clear connection between the two offenses by which it may


be logically inferred that if gUilty.of the one the defend-
13


14


15


16


17


18


19


20


21


22


ant is also gUilty of the other. ll (Continuing reading)


, I


23
1


24 I
!


25 I


26 !
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)10 1 The issue here is not, as 1 said before, was there an


2 attea;pt to clear McNamara by corrupt means, that is -not the


3 issue befor"e us, but this specific offense is, "Did Clarence


4 Darrow offer a bribe to juror Lockwood." Now, any other


5 act which would not show that he must necessarily be gU11ty


6 of corrupting juror Lockwood because he committed this


7 offense, that evidence of the commission of those extraneous


8 and collateral offense 1 say is not admissible, because


9 one would have to go into the flightsof imagination to see


10 the connection between the two, or the logic existing betwee


11 the two, and the great trouble and great error in that Lane


12 case was that the lawyers considered the questions of


13 motives. Now, Why did this man commit that crime? Because


14 he had co Inrni ttedthat other cr ime 7 It was necessary to


15 commit this cr ime because he had conm'i tted that 0 ther, that


16 is his motive. Why does a man kill another one? We wi 11


17 say, because his motive was revenge. Then we have a right t


18 show hii feelings of revenge.' We have a right to show he


19 had malice in his heart and because of malice he killed him,


20 and we have a right to show that at another time at another


21 place he il:aid in wait for his victim in the attempt to kill


22 him. To admit evidence of such collateral. facts" would be


23 to oppress the party implicated by trying him on a case of


24 which he has no kno?Vle dge, and sometimes prejudice a jury


i
o i


25 'agains t him.


26


Wharton on Criminal Evidence, Section 29.
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1


2


3


4


5


6


7


8


9


10


11


12


(Reading)


in the case of ~eople Against Dameron, your Honor,


tried in this county, accused of forging Hervey Lindley's


name, other forgeries of Hervey Lindleyt s and of Doctor


\.


13 Walter Lindley's name were in tbe case and the prosecution--
14 we went in and admitted that the defendant, your Honor, did
15 sign the name of Walter Lindley to the note in dispute.
16 There was no question of scientor then, there was no ques-


17 tion of whEJ'tber he knew or did not know it was Hervey Lind
18 ley's name to that note. If the defendant had said, "I
19 didn't know wben 1 passed that note that was not Hervey Lind-


20 ley's nan,e, Bome one gave it to me", or something to that
21 effect, it was a mistake, it was an improvident thing for me


22 to do, but 1 had no gUilty knowledge that was not his name,


23 evidence of other forgeries would have been admissible in


, !,
11


24 evidence for the purpose of showing the utter iniprobabili ty


25 that in the one case he was mistaken while in the other case


26 he could not have been n°,is taken, where we apply common sense
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1 to the ordinary everyday affairs of life. Here is the


2 evidence of this man that he cannot, if he is to be ,believed -I
3 he says ':Clarence Darrow gave him this money for the absolute


4 inten tion and purpose on 1: is par t to br i be juror Lockwood,


5 he not only showed the motives and intent, but the purposes


6 for the crominal act. Talk about circumstantial evidence.


7 Wasn 1 t that ciirect and to the point--so they want to prove


8 the gUilty knowledge of Mr. narrow "oy evidence of collateral


9 issues and collateral matters. 1 say that it is not admis-


10 sible in that regard.


11 NOVi, this Mullineaux case we are all acquainted With,


12 1 read it so long ago 1 have for gotten the fac ts, but if 1


13 remember right, he undertook to prove that another person


14 had been p.oisoned by Mullineaux in t1:e sarr-e manner that


15 they' claimed he tad poisoned a personfor whose deatr he


16 was upon trial, and the court says--now, you: Honor, 1 am


17 glad ,..1 four.d a clause bere illustrating my position that


n,otive is the impe] ling force towards tbe resul t accomplishe • II18


19


20


21


22


23


Ir. cases wl:et'~ motive is directly in issue, where it must


be shown for the purpose of leading the minds of the jury


to the fact this man had a n:oti va to commi t this crime;


this U.an had the oppor tuni ty to comn;itit, he had the


ability to comrdt it, and tre desire to comlTit it, all
I"


24 those different acts may be shown in evidence. Motive


25


26


is the moving power which inlpels a man~ (Reading)
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1 Now, what is the hypothesis here? I am anticipating what


2 this evidence is, and I am sormwhat in the dark, but Lam


3 speaking because I do not know what the svidence is, your


4 I Honor -- but I am speaking of the broad proposition, what is


5 the hypothesis? Clarence Darrow bribed Juror Lockwood.


6 Now, how does the fact that Clarence Darrow committed per-


7 jury of any material paper in a case show or tend to show in


·8


9


10


11


12


13


14


any way that Clarence Darrow bribed ~uror Lockwood? If the
Darrow


issue was that Clarence/is gUilty of haVing a most extra-


ordinary desire of acqUitting McNamara by unlawful means --


assuming that such an indictmnnt as that were possible under


our law, by unlawful means -- I can easily see, your Honor,


that Clarence Darrow's acts in asking a witness to leave the


State would indicate his great desire to win the case by


15 what? By those unlawful means. And I can easily see that


16 I the· act of bribing a juror to decide the case in his favor
I .


17 ~ould prove the ultimate fact of his great desire to win the


18 case by unlawful means. But, how in the world? That is


19 not the ultimate issue in this case. The ultimate issue


20 just exactly is "Did Clarence Darrow unlawfUlly and wilfUlly
offer to


21 and kno~ingly and corruptlz/bribe or give a bribe to Juror


22 Lockv.-ood." How does his great desire -- and that is the
counsel


23 'IPoint upon which/here in his opening statement gave me his


24 I idea of his deSire to introduce this evidence --


25 I


261
I
I
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~~ 1 In phe MUllineaux case, if your Honor pleases, the


2 fact that the defendant had sent poison to another person


3 with the distinct intent on his part to kill and murder


4 I that person, was held to be inadmissible; and at the same


5


6


time, your Honor, was held to be inadmissible for the pur


pose of probing that he had any intent to, or that he ever


,


ii
I
,\
I


7 in fact did kill and murder the person for whose murder he


8- was being tried, although the means were the same, and they


9 reversed that case. Now, there, your Honor, the means and


10 the situation of the parties, were the same, and they held


it was not admissible.


Now, if it is for the purpose of ahowing criminal


tendency, I say that cannot be introduced in eVidence, if
I


14 it is for the purpose of showing to the jury the bad


15, character of the defendant, specific acts of our code make
i


16! it inadmissible in evidence. In state vs Le Page,


17 lIew Hampshire case, the Supreme Court says this about it,


18 thre rules four rules -- page 75.


19 THE COURT: I do not believe counsel on the other side


~ill attempt to contradict that position that testimony


offered cannot be offered for the purpose of showing


criminal intent or bad claracter.


1.1R A:Pl?EL: Yes, but your lionor v;ill see such a distinct --
there is


there is suah a rule,~such a distance, there is no logical


connection, there is no reason why. a man should commit one


crime because he committed the other; the commission of the


20


21


22


23


24


25 I


26 I


I
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1 distinct crime here, standing here by itself, surrounded


2 by its o~n circumstances, circumscribed in every ~ay,


3 particulariy specific in itself, cannot prove that I went


4 and committed a crime over here. Yes, if I had assaulted


5 if I had assaulted a woman here, had committed a crime


6 against her, if she has moved over here and accused me of


7 that crime before your Honor, and I went killed her before


8 she testifies, then they have a right to show that not only


9 she had accused me of the commission of tho crime, but that


10 she was tbe prosecuting witness and that I was guilty of


11 this crime, for the purpose of shov.ing a motive for COLlr:li t-


12 ting the murder; thero is a connection clearly and ~ell


13 defined, but here are two distinct persons. I may be al-


14 lowed to say, here is llAll , a witness; there is "B", a juror,


15 disconnected from the trial, no. influence that this 'witnesf>
because


16 I had upon that juror,no connection, no reason whz/I bribed


17 vdtness "All that I should bribe juror "B ll •


18


19


20


21


22


23


24


251
26 1


I


In People vs. I.~ullineal.lX the Co urt says: (i.eading)
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1


2


3


4


(Citing numerous authorities)


THE COURT. This is a matter upon which counsel for the


defendant have heretofore presented a brief, at my request.


One phase of it was passed upon heretofore, and while this


1 have devoted very diligent attentbn


to that case as app1icable to this point, and 1 am convinced


properly and very ably presented their Bide of the question,


evidence, which 1 am assuming is the evidence that has been


indicated by counsel from the defendant, namely, evidence


and 1 still think the case of People against Glass governs


here, that the true test of the' admissibility of eyidence


notwithstanding the authorities that have been presented


5


6


7 tending to show that the defendant in this case took some


8~ means to keep a witness for the state out of the jurisdic


9 tion, BO he could not testify, and the counsel has very


10


11


12 and controls here.


13


14


15


16 of this character is this: is Buch evidence offered for th


17 purpose of furthering the conspiracy or any conspiracy to


18 prevent the jury from bringing in a verdict of guilty for


19 any cause other than the int!cduction of the whole


20 in the particular case involved, that 'is, the case of


21 ~eople vs McNamara, indictment No. 6939, comes within that


22 'rule, and 1 am of the opinion, which is a very firm opinion,


23 1 agree With counsel if 1 had entertained serious doubts


24 about the correctness of it, it would. be my du ty to resolve


25 it his way and 1 woul d certainly do it. 1 have


26 opinion that it is the duty of the Court, when it comes wi







1


2


3
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the class of evidence which 1 have indicated, it is the


duty of the Court to admit it, and 1 shall make no ruling


at this time but call the jury back and the witness on the


4 stand and then rule on the question.


5 for five minutes.


6 (After recess.)


7


We will take a recess


S P.J. COONEY, Iii


9 on the stand for fur ther dire ct examination:


10 THE COURT. 1 remember that question. You may reframe the


11 question. The question was what was the conversation wi~h


12 :flr. Darrow, if 1 remerr,ber •


131m. FREDERICKS. The questions leading up to it, if the


14 r epor ter has them.


15 (The testimony read by the reporter.)


16 THE COt1RT. Now, read the objection.


17 (Objection read by the reporter.)


ISTRE COURT. The objection is overruled.


19 MR. FREDERICKS· Q Now, answer the question. A 1 do not


20 remember tbe exact words bu t the substance was that to wire


21 1~. Hammerstrom at the Utah Hotel at Salt Lake-


. Q Who said that? A Mr. Darrow said to wire Mr.


at Salt Lake, the Utah Hotel, that 1 would find him there


as he had told him or advised him to wait out of the state


until the Decklemen matter blew over.


26 Gt Did you after that see :',ir. Hammerstrom? A Yes.







1 Q Where and wh en? A At the railroad depot.
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2 MR. ROGERS. Obj ec ted to upon the same ground as s ta ted in


3 my last objection, incompetent, irrelevant and immaterial-
..-


4 and not wi thin the issues and no foundation laid.


5 THE COURT· Objection overruled.


6 MR. ROGERS. Excep t. .


7


8


A In the railway station at Salt Lake· Ci ty where he met,.
me. Iii


9 MR. FREDEPICKS. Q Well, how soon after the conversation


10 that you had with Mr. Darrow' was it that you met Harr.mers trom


11 at the railway station in Sal t Lake Ci ty 7 A Vie 1), 1


12 think the next day, whatever the running time of tbe train i ,


13 1 left the next morning •


14 Q Did you have a conver sation wi th Hammers trom at th e tin-.e


15 you met him at the depot in Salt Lake as you were on your


16 way east?


17 MR. ROGERS • Objected to as hearsay and nofoUIjja tion laid,


18 inconlpetent, irrelevant and immaterial,- and not within the


19 iss ues •


20 THE COURT. Objection overruled.


21 MR. ROGERS. Exception.


PI.22· Yes, 1 did.


MR • FRE:CER1CKS. Q What was that conversation?23


24 MR • ROGERS. The sarr.e 0 'bj ee tion.1 jus t 6 tat e it wi thout


26 the court. Rverruled.


25 repetition unless it is required to be repeated.
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1 MR. ROGEHS. Exception.


16 . time


17 have


18


19


20


21


22


23


24


25


26


'I
i


i


2 A 1 repeated to him the message of Mr. rarrow.


3 1R. FREDERICKS. Q No, state what you said to him, that is,


4 in subs tance.


5 MR. ROGERS. The same objection.


6 THE COURT. Overruled.


7 A 1 told him Mr. Darrow's orders to him were to remain


8 of t:r..e state un til the Decklemen matter blew over, and


9 back east with me.


10 Q State whether or not he did go back east with you.


11 MR. ro GERS • The s arne objection.


12 THE COURT. Rverruled.


13 MR. ROGERS. Exception. 1 say the same objection, of cour se


14 that has .-" been held that is not sufficient, stil1 we


15 all say it,With your HonorIs permission 1 will not take up


by making the objections fully, but if you desire' to


+s taternent--







1467


.3 Sp TEE COlffiT: You have the Court's permission. and the Court


2 de~ires you to state it. It saves time, and it is well


3 understood by all parties.


4 I.m FREDERICKS: VIe so understand it. your Honor •.
I.


5 A


ete6 Q


He did go back East.


How long wereyou absent in the East on that tripn


I,
i
I~
I


7 bffi ROGERS: The same objection.


S~ THE COURT: Objection overruled. II'I


!liB. ~OGER3:9


10


11


12


A


Q


A


Exception.


About one month.


And state whether or not you ca~e back to Los Angeles?


I did.


., -13 Q About when did you come here? A As ncar as I can pu


14 it. the first part of november. around the 1st of the month. if,
I


That is objected to as leading and suggestive.


see him about the time when you returned " to 1,os Angeles


from this trip to the East?


15 Q Do you know Bert Franklin? A Yes.


16 Q Did you know him durine the time you v;ere working in


17 the McHamara defense':' 11 Yes sir.


IS I Q Did you know him about the time J/ou returned -- did you


22 I incompetent. irrelevant and immaterial.


23 Q State Whether or not you saw him about that time; it is


24 preliminary


25 I THE COURT: The ~estion "ithdrawn and another one substitut


2G I1.8 ~OG"B23: Ibeg your pardon. is that the condi tion of the


I


19


20
21 UR TIOGSRS:







(/I
I


I
/


1 record? /1 didn't hear him.
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Please read the qQestion.


2 lim. FREDERICKS: I will reframe it to make it clear; I should,
'.


3 not haveladded to it until it ~as ruled on.
I


4 'Q By Mr Fredericks: State whether or not you saw Mr


5 Franklin and had a conversation with him about the time you
;


/


6 met hin[ from. the East.


7 MR ROGERS: ITe object to thatireading.and suggestive,


II'8 ;incompetent, irrelevant and immaterial and not wjthin the I


9 I •lssues.


Objection overruled.


Exception.


I might say there is a suggestion of a leading


14 1 qU~stion there, and I hope counsel will refrain from any-


15 I thing in the way of leading questions here. That particular
I '.


16 ' one has just a suggestion of being a suggesti on, but it is


10 THE COURT:


11 MIt ROGE?S:
I


12 I A I did.


13 THE COURT:


17 harmless.


181m FREDE?ICKS: Whether a question is leading or not is a


19


20


21


relative matter; they are all more or mess leading, or else


we would have to tell all our experience of life.


THE COurT: I am merely saying this, Captain, because we hBvJ


State whether or not you had a conversation


I do not think lea~ing questions are one of


22 .had lots of trouble on this line, and I hope you will avoid
I


23\ it.


24 I MR FREDBR1CKS:
I


25 I my habits •. I '...-ill avoid them as much as I can.


?~ I Q_v I


I
i
I
I


II
!I
j
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1 about that time in which the name of Juror Bain was


2 mentioned?


3 MR ROGERS: . That is objected to as hearsay, incompetent,


4 1 no foundation laid, irrelevant, immaterial and not within
issues of the


5 the I indictment.
'C'


6 ,THE COURT: Objection overruled.


7


8


1ffi ROGERS:


A I did.


Exception. i
'1
i


IIII


9 Q No~, I am not going to ask you to relate what that


10 conversation ~~s, but after you had that conversation with


11 rur Franklin in which Mr Bain's name was mentioned, where


12 did you go?


13 office.


A In the Higgins BUilding, to Mr Darrow's


22 Franklin had been talking too much and that he had said


something to me which I thought Mr Darrow ought to know,
ill
I
I


!I
'I


I


That they never


A Mr Darrow, that


A


Told who?


Relate that.


Exception.


Same objection.


Objection overruled.


All right.


Did you have a conversation with him? A Yes.


What was that conversation?


State whether or not ybu'sav; Mr Darrow then? A. Yes.


In substance, I told him --


By rur Fredericks:


would convict J B, while Bain was on the jury.


and then I related what Franklin had told me.


Q


Q


Q


THE COURT:


MR ROGERS:


Lm ROGERS:


23


124


125 Q


26 !


I
j


19 I
20 I A


21 Q


14


15


16


17


18







1 Q Who is J B?


2 ~ffi ROGERS: I move to strike out the answer as so far given,


3 as incompetent, irrelevant and immaterial, not Vlithin the


4 issues, no foundation laid.


5 ~ffi APPEL: Hearsay.


6 THE COURT: There is no ansVler to the question.


7 Tv'lR ROGSRS: The former answer, I desire to move to strike it


8 out.


9 1ffi FREDERICKS: That is part of the conversation, your
I H .10 onor.


11 THE COURT: The motion to strike out is denied.


12 IAR ROGERS: Who was J B, is the question I desire to object


13 to, as an opinion, no foundation laid.


14 rim FORD: If the Court please, if a certain term is used


15 THE COURT: Ob ject ion overruled •.


16 I MR ROGERS: Exception.
, I


17 I~m FREDERICKS; Answer the question, if you remember the


ISlquestion.


19 1 A We had been discussing the McNamara case when he made


20 this statement, and I understood him as meaning J B McNamara,


21 the defendant in that case.


I


I
I


II'I


22


23


24 I


251
I
!26 !


I
I


;jl
I
j







foundation.


BY MR. FREDERICKS. Q W'hat did Mr. Darrow day or do, if any-


laid, tbe declarations of other-people, there must be some


tbing, or ~bat further was said and done by either of your,


I,
'I
I


!


!I
I


no founda tio.. 111the defendant, being a mere matter of opinion,


defendant, and that the statements of Franklin cannot bind


1471
MR. APPEL. 1 move to strike out the last answer of the


ground that it is hearsay, incompetent, irrelevant and


imma ter ial; the statement of this wi tness cannot bind the


THE COURT. The motionto strike out is denied.


MR. APPEL. We take an exception.


BY MR. FREDERICKS. Q Do you remember the question, :,;r•


Cooney? A No, 1 do not.


THE REPORTER. The last question was answered, your Honor.


(Reading answer.)


THE COURT. There was anotr·er question after that?


MR. FREDF.RICKS. No, 1 t'hink not. 1 had in rr.ind tbe motion il


to strike out. II


witness onthe ground it is his own conclusion, it is incom


petent, irrelevant, immaterial and we move to strikeout what


the witness is claimed to have said to the defendan t on the


,p 1


2


3


4


5


6


7


8


9


10


11


12
-


. 13


14


15


16


17


18


19


20


21


22 if anything? A Be said, "Thank you" .
ill


23 MR. ROGERS. The same objection. I
24 THE COURT. Objection overruled. j


25 MR • FREDERICKS. Wait a minute--


26 A He said, "Thank you", or, "All right" or sorr e little







1 words referring he had heard or understood what 1 said, that


2 is all.


3 MR. ROGEPS-. Let us hear that answer.


4 (Answer read.)
I:


in relation to what he understood or what was indicated.


5


6


MR • ROGERS. 1 'move to strike that out as a conclusion of hi '.
, .1,


I
"I


7 THE COURT. Strike out all of the answer except "Thank you" I


!


8 or "All right". III


9 MR. FREDERICKS. No objections.


10 Q How soon after you had the talk with Franklin did you


11 go up and have the talk wi. th Darrow which you have just


12 related? A Imn:.ediately.


/ 13 Q Now, coming down to Saturday, the 25th day of November,


14 1911, state whether or not you saw Mr. Darrow that evening,


15 Saturday evening, or that afternoon? A 1 don,t remember th


16 exact date, but 1 remember seeing '.~r. Darrow on ~a: Saturday


17 evening--about that date. 1 don 1 t remember the exact date.


18


19


20


21


Q :co you relLember the time when Mr. Franklin was arrested


on the charge, the Lockwood charge? A Yes, 1 remember it.


Q All right. Now, with reference to that, where was the


time '7 A 1t. was a shor t time befor e that.


22. Q For whom had you been work ing, that is, under whoa e dir ec


24. MR • ArrEL. We object to that as imrr:a ter ial •


25 THE COUR T. Objection overruled.


26 MR. APPEL· We ex~ ept.


tions had you been working all the time?23







1 4<' ':l. {u


1 MR. FREDERICKS. 'Answer the question.


2 A 1 had been working for Mr. Darr ow and for Mr. Harr ing ton.


3 Q 1 may haveasked you this question, 1 am not sure--up


4 to that time had youever worked under Mr. Franklin?


5 MR. APPEL. We object to that because the wi tness is an


6 intelligent wi tness and he says up to that tin.e he had been


\'


l
I~
I


7 working for Mr. Harrington and Mr. Darrow.


8 _MR. FREDERICKS. It is general employment.


9 THE COLlR T ., Objection overruled.


10 MR. APPEL. We except.


11 A No, 1 had never worked for Mr. Franklin.


12 BY lffi. FREDERICKS· Q Do you remember where you had this


13 talk wi th Mr. Darrow a fewoays prior to the time when Frankli


14 was arrested on the Lockw:od charge?


15 A In the Higgins Building, inthe office of the defense.


fl,.
,I
,I


16


17


18


19


20


21


Q Now, do you r en-ember what day of the week it was?


A Yes.


Q What day in the week was it? A Saturday.


Q Saturday? A Yes.


Q State whether or not it was the next Saturday preceding


the ar res t 0 f Fr ank1 in?


22 .MR. APrEL. We certainly protest against his telling him whe


23 it was.


26 that.


Leading his rr.ind to that, why limi this n:ind to


ill1


1


11 am not telling rim.MR • FREDERICKS.


MR. APPEL.


24


25







1 'J'R'E COUR T. Obj ec t ion sus tain ed.


2


3


4


5


6


BY MR. FREL'ERICKS. Q State how close to !the ..:fume in which
I
!


i
Franklin was arrested was this Saturday? !


A My reoDection ilt it was about a ~reVicus to the c


Franklin arrest.


Q Now, what was the conversation you had with Darrow at


7 that time in the Higgirn Building Saturday afternoon or \ II


? A H \ iill8tVening e told me to report to Mr. Franklin that there \


9 was seme work on the jury to be done.


10 Q State whether or not you had ever had such orders at


11 any other time pr ior to tha t.


~ I
I
~,,
; ,


12 MR • APPEL. Wai t a moment. We object to that upon the


13 ground that it is incompetent, irrelevant and leading.


THE COUR T. Objection overrul ed ..


MR. FREDERICKS.


1 had never been told to report to Mr. Frank-I in for jury__~


14


15


16


17,


MR. APPEL.


A


Fixing th e time, your Honor.


Exception.


19


20


21


18 ser-gice, no.


MR • FREDE'PICKS. Q Now, when you got that direction from Mr. 11'


Darrow do you remember what time of the day it was? I(
,\


A It was in the evening, 1 think abou.t 6 o'clock or 7, _i_n=.;;...-_.....


22 t~ t neighborhood.


23


24


25


26


1,1


1
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Sm 1 Q Was anybody else present? A Well, they were in the


2 office there, but not close enough to hear our conversa tion.


3 Q state whether or not -- or state what you did pursuant


4 ,to that direction of Mr Darrow?


5 MR APPEL: We ob ject upon the ground it is incompetent,
and


6 irrelevan!J immaterial for any purpose whatsoever; outside


7 of the issues in this case and not connected ~nerewith and


8 no foundation laid.


9 THE COURT: Overruled.


10 tffi APPEL: And is a conclusion of the witness, and on the


11 ground it assumes that the witness did something himself


12 pursuant to some alleged direction assumed by the District


I.


He J'ust testified he received directjons to report
. I


13 Attorney to have been given him by thg Mr Darrow, and to


141 which the witness has not t;.estified to.
I


15 IMR FORD:
I


16 to Franklin.


17 THE COURT: Overruled.
I


18 :MR APPEL: We except. --f
19 A, To report to Fran~lin. ,,~---------,.'-".------ I I


20 ~ FREDERICh~: When? A That same evening. ~


21 Q Where, do you remember'? A At 1G.r Franklin's office. I


1.
1


I
I


22 Q state what was said and done bet~een you and Franklin


23 lat the time you reported to him?


I
incompetent,


24 r~ APPEL: Objected to upon the ground it i£/irrelevant, and


25 limmaterial for any purpose v;hatsoever; it is hearsay, and no


2G Ifoundation laid.


I
i







1 THE COURT: Objection overruled.


2 1m APPEL: Exception.


3


4


5


A He gave me the directions of the work I was to do.


1m FREDERICKS: Yes, but what did he say?


1m APPSL: The same objection as before upon each and all


6 of the-grounds stated, and the further objection it is


I
I


A Yes.


}
I; !


r\ ii'


~,f':


h
element of the Offe:ss/e111


1


\ I,ll'


is hearsay, and it ~ ,


, j


Was anyone with you at that time~


Overruled.


Exception.


Now, we move to strike out the evidence of the


He gave me a list of names he said were prospectiveA


jurors in the case, and the ones marked in a certain way


we wero to go out in a machine that Same evening or the


hearsay.


TIIE COURT:


I.m APFEL:


as not to use the long distance, and call them up and warn__~.
next morning and get within local telephonic exchange so


21 prove any issue in the case or any


22 charged in the indictment; that it


23 collateral and no foundation laid.


24 ITEE CO~R~: Objection overruled.


25 IMR APP..:.L - Exception.


2G !ER FR~!)E:Z I CK3 :


I


19 I witness on the ground it is incompetent, irrelevant and im


20 material for any purpose whatsoever; tha~ it doesn't tend to


18 MR APPEL:


15 I them that they were to be called as jurors in the I,icNamara


16 I case, and that if they wished to avoid service they had


17 better hide, or some way keep under cover.


7


8


9


10


11


12


13


14







1 Q Who? A Another worker for the defense. T.1r Keen


9 have any control. and calling for hearsay evidence. not con-


2 Fitzpatrick.


3 Q State what you did then after you got those directions


4 from Mr Franklin?


5 MR APPEL: Wait a moment, we object upon the ground it is


6 incompetent, irrelevant. immaterial and no foundation laid;


7 it is hearsay. and it is calling for acts and declarations IIof which the defendant has not been shown to,of parties8


10 nected ~ith the case in any ~ay, shape. or manner. and no


11 foundation laid.


12 THE COURT: Objection overruled.


_ 13 11m APPEL: Exception.


14 A The next morning early we had a machine call at the


15 i place we were staying
I


16 i IlR FREDERICKS: Who is "we"? A Mr Fitzpatrick ana I, and
i


17 Iwe went out and follo~ed the directions and did the things


18 IW~ ~ere told.


19 1r.~APFEL: I move to strike out the answer of the witness on


Ii
\
i
II
1


11


"i!


ill
11
i 1
I
f


20 the ground it is not responsive to the question~ merely a


21 conclusion or opinion of the ~itness.


221 TTTI1' "OUTIT- Part of the ailswert,"followed tho directions" will


23 1 b~us:rick~n out.


24 I1$ il.rP~L: Exception.


25 IQ \there did you go? .A. We ~ent to Arlbesia and Compton •.---
2G Iand I think the other to~ ~as Downey. I kno~ there were


I
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I:


objection, your Honor; and I cml your


Just a moment, now; aee if you can recall th


same


Mr Franklin testified that DarroVi' dill }:now


The


Overruled.


~bject to that as incompetent, irrelevant and


It is immaterial for any purpose, and no founda-


attention to the fact not even Franklin even testi-


We went to the location of the local telephone eX~hange


Ho'VI, take Comptonl what did you do in Compton?


T think there was a Nr Sackett at Artesia.


just not.


'.
the case or any element of the charge embraced in the in-


dictment.


Q


TTIE COURT: Objection overruled.


tion laid.


A


immaterial and hearsay; does not tend to prove any issue in


MR APPEL:


and found the number of the party whose name I do not recnll


fieel to that.


name of the man that you caLled up.


THE COURT:


three tovms.


A


T,m ~E",)~ICKS:


IJR ROGERS:


TER F?EDEPI C1:3 :


s.bout the facts, and ta lked it over v;i th him; that was 1,:1'


heard then


1m ATPEL: Exception.


•
Franklin's testimony he was asked about.


(,


{
II


/,
I '


I \


I think .1 (II
Elliott, I think his name was, at Comp~on, I am not Positive.1 JI


- I I I
I think he was connected with the bank there. I do not reme I j


enber the other name5. I think I would remember them if I


~


Honor's
~


22


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


23


24


25


26







1


2


3


Q Well now, we don't wish to lead the witness your Honor, ~r


but we submit tl;tat he said he does not reea 11 the naMes. ,


Now, I think it ,muld be permissible for us to --


That VIas one ofAa man by the name of R E Dolly?


till FTIEDEP.ICKS:5


6 1 was


4 I TEE COURT: You may ask a leading question there.


State whether or not the name at Artesia


7 the names, yes.
I


-p : I
I


10 I
11 I
12


13


141
15


1


16 I


17


18


19


20


21


22 I


23


24 i
25 I
261


I
I


II


i,


h
1







show
3 THE COlm T.. Let the r ecord/ the s arne obj ec tion and the same


4 ruling and the same exception.


5 MR. FREDERICKS. Q State whether or not another name at


!480
1 MR. ROGERS. Wai t a mon-;ent--the answer is in. 1 would like


2 the same objection.


6 Downey was C.R. Freeman.


7 MR. ROGERS. Tb.e same objection.


8- THE COURT. Overruled.


9 A yes, 1 think that is one of the names.


10 MR • FREDERICKS. Youmention--


11 A There w~s Mr. Sackett at one place, 1 dontt remember where


12 he was.


13 Q Now, do you remember whether you called up anybody else


14


15


at Conptonr_


1 remember.


A No, 1 think that is about all the nan:es that I


\
16 Q What did you say--take Mr. Elliott at Con;pton, what did


23 ant J not binding upon him.


24 THE COlmT. Objection overruled.


I'
1


Wai t a moment.


and it is hearsay, not binding upon the defendant,


We object upon the ground it is I
incon.petent, irrelevant and irr:material for any purpose what- I


Isoever;


MR • APrEL·


no foundation laid for the introduction of the statement


or declaration or acts of this witness as against the defend


you--state what you did and said in regard to that.17


18


19


20


21


22


A 1 told him he was to be called as a prospective juror


in the McNamara case, and that if he wished to avoid
25


26
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1 service he be tter keep under cover. In some cases we


2 did not find the man himself but we would get his wife


3 or a neighbor and have him, deliver the message to him.


4 On several occasions we got the ffian himself.


5 MR. ArrEL· We move to strike out all of the evidence of


6 the witness asto conimunications over the telephone, upon


7 the ground no foundation has been laid for the introducticn


8 of hisevidence; it hasn't been shown who anyone he talked


9 to or whether or not he knew the voice at the other end


10 of the 'phone, or knew the voice of the person.


11 THE COURT. Me ti on to s tr ike out denied.


12 MR. APrEL. Exception.


Now, this time that you have been talking13


14


MR • FREDER 1CKS.


about, viha t day of the week was it you went around?


)
I


-_.-1. !


15 A Sunday rr,orning.


16 Q 1 war..t to go back to the conversation that you had wi th Mt


hears¥-y •


tell you anything as to why yeu 11 ere to telephone to thes e


17


18


19


20


21


22


Darrow in regard to what Franklin told you--did Mr. Fran klin
.~.J


~


particular ones that he mentioned?


Iffi. ROGERS. Db j e c te d to as le adir. g and sugges tiv e , i ncom- I
petent, irrelevant and immaterial, and no foundation laid, an 'I


\


23 TEE COURT. Objection overruled.


24 MR. ROGERS. Exception •


25 A ¥ es, they WeI' e men who on pr evious


26 therr.selvea hostile to tbe defense.
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1


2


3


4


5


6


7


MR • FREDERICKS. Q ~~ow, con:ing back to the t iIte w'hen you


'had a conversation wi th 1'11r. Darrow and told him what Franklin


bad said about Bain, 1 want to fix that time if 1 can--


that is, 1 want you to fix it if you can and 1 want to 'as k


you in regard to the tirre, if yeu can fix it by anything-


by any other event that you know of so as t~ get it approxi


mately correct.


8 > MR. ArrEt. We obj ect to that upon the ground tba t the


9 witness has already fixed the time, your Honor t and abso-


10 lutely. He 6 aid absolutely it was one week prior--


11 m. KEETCH. He said it was his best recollection.


12 MR •.APPEL. now, let me 6 ay some thing. He said it was


13 one week prior to the arrest of Mr. Franklin. He spoke


14 about the Sa:urday, your Honor. He s aid soon after te go t


15


16


17 he quite :understood Mr .. Fredericksts question.


18, THE COURT. Read the question.


19 (Last question read by the reporter. )


20 THE COURT. Objection overruled.


21 A It was a short time after 1 returned from the east and


22 a short time after Bain had been sworn in as a juror. 1


23 went east the first week in October and returned about the


24 first week in lTovember. 1 don 1 t remember the exact date 0.£


25 Bain being sworn, but it was sometime after 1 returned


26 frow tte east, and a little while after Bainwas sworn in,
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1 that is the best 1 can fix it.


2 VR. FREDERICKS. Now, coming back again to the rna tter that


3 you were'talking about a while ago, about gOing to Conpton,


4 Downing and Artesia, ,and calling up these jurors that you s


5 was on Su'rJday? A Yes.


6 Q.:iow, how do you remember bOVI long that was before Frankli


7 was a-rrested for tte Lockwood case?


8MR • ROGERS. NOw, if your Honor please, he baa gone into


9 that very thoroughly and very liberally and very suggestivel .


10 Now, he is trying to get him to oay it was the Sa~urday or


11 I the Sunday befor e the arras t, and the witness would not do


12 it in spite of inducements held out to do so, 2nd he would


13 not reply as counsel wante~. Now, he comes around back


14 again trying to get him to oha~ge his testimony or to make


15 it tre time counsel seems c1esirous to have him makr it.


16 Pe s3.id it Was about a week before the arrest" now he wanta


17 to get it to some other time, leading and suggestive.


18 TPE COUR T. Let me have the Question again.


19 MR. FREDERICKS. 1 would like to say a word. We want to


20


21


22


23


24


25


get the facts, that is all.
(Question read. )
MR • ROGERS. 1 obj ect to that as already gone into ,


asked and answered, incompetent and irrelevant and 1mma


ter ia1: lending and sugges tive under the circums,tances.


THE COURT. On the ground it 19 le~ding and suggestive the


objection is Bustained


I
I I
II ,
I I


.,j .


26
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L7-11 1.1n FREDERICKS: I am asking him to fix the dnte by another II
2 dn to.


3 TilE COURT: I think it is loading and suggestjve.


4 I MR ~~DERICKS: All right.


5 Q Assume, then, that Mr Frankl in vms arrested en Tuesday,


6 the 28th day of November, what date would you say this Sundn


7 wes that you were out at Oompton and Do~ney and these other


sl )119.oos?


9 I 1m no GEBS: Vie ob joot to that as hearsay, incompe ten t, no


10 foundation la.id; leading nnd. suggestive, already asked and


11 answered.
I


12 I THE COliRT: Objectj on overruled.


13[!J!1 nOG,,"s: Exooption.


14 I flo I could fix it this V;ajT, tho SHme day that this cal ling
i


15 : up was done I left for 'Frisco, a.nd I waG in 'Frisco about a
I


I
16 Iv:eek or tv.-o 'When Franklin was a:rrested. It Viol1ld ))robably


17 be a shorter time than that, than tv.-o ~eeks. That is the


IS, best that I can fix it.


19
1
Q By Mr Fredericks; Well now, let's sec; maybe we can


20 fix the time Borne other ~ay. . ~crc you ever out at


21 Corrpton and calling on Mr Elliott at any other time than


22 once? AHa.


2311:!n A?P~II: We ob ject to that as leading and suggestive, in-


24 Icom-petent, irrelevant and imnaterial, and assumes that the


25 Iv.-i tness did call up I.:r 31liott when he has not testi fied he
I


2G Ihas ever talked yd th Mr Elliott, or knew Mr Elliott, or the
I


I
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1 difforenoe between Mr Elliott and anotl'B I' man. Imma.terIal


2 for any purposes whatever.


3 MR FI1EDERICtS: Simply an endeavor to fix a date, your,Honor,


4 I it is many months ago.


5 THECOlTRT i . Objection overruled.


6 MR AfPFL: Exoeption~


7 Q Now, let me see, Mr Cooney, about that time you say you


8 went to San Francisco, the same day that you were lovm at


I left that afternoon.A


91 Compton? A Yes.


10 I Q And what time in the ~ay?


11 I Q That afternoon? A Yes.


12 I Q Did you get any transportation of any kind?


13 MR APPEL: This looks to me ltke cross-examination.


14 MR FREDERICKS: Well no~, lot me see. Suppose I want to
I


15 I fix a date by a witness; su~pose I know what the date is,
I


16 I suppose I don't think the vii tness in answering has the right


17 1 date.


18 THE COURT: There is no objeotionbefore the Court.


191m APPEL: I did make an objeotion; I saY,it is leading.


20 THE COURT: I didn't hear the objection.


21 1m AP~EL: He has answered it twice.


22 1m Fn~DE21CKS: We v.ant to got at the real faots.


23 T:l~ C('U~T: Ob jection 0 verrulod. ,


24 IA I bought transport.tion on the boat, Pacific liavlgation


25 I Company, oi ther at San Pedro station or dov.n to..-m, I don't


2G I remember.


I
I
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Q And how long were you enroute before you got to San


A The next day.


3 Q Then, what day of the week ~as it you got to San


4 Francisco? A On Monda;)7.


5 Q Was there any portion of your transportation that you


6 retained that had the date on it?


7 MR ROGERS: The same objection.


8 THE COURT: Objection overruled.


9 A


10 Q


(No response).


By Mr Fredericks; Well, assume that I.1r Elliott was


11 drawn on the venire on lIovember 25, on Saturday, lTovember 25,


He is assuming that; it is not a hypothetical


12 I ~hat date would you say it was thatyou went out there to
I


13' I COlIl!'ton?


141 IQR ROGERS: That is objected to as incompetent, irrelevant


151 and immaterial, a hy!,othetical question, no foundation laid. I


161 MR FOED: It is not a hy!,othetical guesti on, the venire of
I


17. I November 25 is in eVidence, and the name --


181 MR APPEL: You might tell him so.


I .. ,,;..., T1'ORT\ ..19 1 lim - I.J


I


20 I quest ion.


21 THE COUR T: Objection overruled.


22 A You mean that he answered?


23 Q By mr Fre6ericks: No, he was dra~n on the list.


24 A When we were given this list by Mr Franklin, we were


25 I told that the list was already out and v;J uld probably be


26 I served the day or she same daY that we were to do this


I
!
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•


I·m lmEDERICKS:


Gentlemen of the jury, time for adjournment has


1


2


3


calling up.


THE COURT:


All rigbt. That is all.


4 I arrived.


5


6


7


8


9,


10


11


14
I


15 I


(Jury admonished.) We will now adjourn until ten


o'clock tomorrow morning.


(Here the Court took an adjournment until Tuesday,


June 11, 1912, 10 o'clock A.M.)


---0---


16


17


18


19


20


21


22


23


24


25 I


26 I
I












IN THE SUPERIOR COURT OF THE STATE OF CALIFororIA,


IN AND FOR THE COUNTY OF LOS ANGELES.


Dept. No. 11. Hon. Geo. H. Hutton, Judge.
,


---o~--


The People of the State of California, ,
I


)


•
Plaintiff, )


I )
t- vs. );


)
Clarence A. Darrow, )


., /I )
, . Defendant. ):-~ ..


---0---


REPORTERS' TRANSCRIPT.


VOL. 1.


I N D E X.


Re-C.


No. 7373.


•


Re-D.CrOSB.


18


Direct.


v'George O. Honroe,


I I
I.


LOS ANGEL.ES tOtJ~
~AW LIBRAR~ ·", .







1 IN THE SUPERIOR COURT OF THE STATE OF CALIFOP..ltiA,


2 IN AIm FOR THE COUnTY OF LOS AlTGTcr.ES.


3 Department No. 11. Hon. Geo. H. 'Hutton,Judge.


19 Appearances:


20 For the prosecution:


OF


·"-0---


---0---


TESTDrONY.


REPORTERS' TRAHSCRIPT


w. J. Ford, Rsq., Assistant District Attorney;


J. D. Fredericks, Esq., District Attorney, and


The People of the State of California, )
)


Plaintiff, )
)


vs. ) No. 7373.
)


C 1 a r e n c e Dar r 0 VI , )
)


Defendant. )


21


22


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18 ---0---


23 For the Defense:


24 Earl Rogers, Esq., W. H. Dehm, Esq.,


25 H. H. Appel, Esq., H. L. Gi esler, "Rsq., and
I


.


1'..•••'\·i '\


26 Clarence Darrow, F,sq.


---0---







1


2


3


Los Angeles, Cal., May 24,1912.


5 0 t cloc k P. M.


2


4 THE CLERK: Under this indictment the defendan t has here-


5 tofore entered his plea of not guilty, and is now before


6 yo u for trial.


7 MR FREDERICKS: Shall we proceed, your Honor?


8 THE OOURT: Yes.


9 MR FREDERICKS: May it please the Court, and gentlemen of


10 the jury. It· is some times customary, before beginning a


11 trial which may take a number of days for the prosecution


12 to make a statement to the jury as to what they expect to


13 prove, in order that, having the sequence of ideas in mind,


14 it may be of some assistance in weighing the testimony, per-
•


15 haps. You have listened to the reading of this indictment


16 and I presume have not been very much en~ightened because


17 of the custom of using so much verbiage to convey a little


18 information. In brief, the charge against this defendant


19 is that he ~fered a bribe, gave a bribe to George N. Lock


20 wood; you have noticed that there are apparently tv\o charges,


21 or two counts, in this indictment, and the only difference


22 between the two is that one is charged under one section


23 \,-i th giving a bri:be to a juror, and the 0 ther is charged


24 under another section with giving the bribe to a man sum-


25 monsed as a juror -- drawn as a juror --that may


26 question upon which you may be instructed, and it







offao:b.~:". However, that is the only difference as to


whether Lockwood was a juror or was simply a man summonsed


as a juror. Now, that is sufficient, I think, to make that


plain.


We will shoVl you that beginning on the 11th of October


last year, Or thereabouts, and extending up to a few days


beyond the date here, there was on trial in one of the


Departments of our Superior Court, the case of the People


vs. McNamaras; we will show you that Clarence Darrow, the


defendant in this case, was in charge of the defense of


thatease, in so Ie charge of the defense; we 'l;\"'il1 show


you that Clarence Darrow, the defendant in this case,


employed other attorneys to assist him and employed the


detectives who were used in the defense of that case;


that these employments and appointments were made by


this defendant; we will show you ,that among those em


ployed were attorneys LeCompteDavis, Job Harriman, Joseph


Scott, Mr McNutt and others; we will show you that among


the detectives employed by the defense waS Bert Franklin,


we will shov: you that Bert Franklin was in the, employ of


Clarence Darrow, and we will show you that he was not in


the employ of anyone else ~uring his work in that- case;


we will show yo~ theta man by the name 0 f Harmnerstrom,


Bert Hammerstrom, waS also in the employ and working under


the orders of Clarence Darrow in that case; that there


was also employed by Mr Darrow a man by the name of


Harrington, a detective from Chicago.


1
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9


10


11
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14
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17


18


19


20


21


22


23


24


25


26







1 I am going over these names, in order t hat their may be, in


2 a measnre, familiar to you when you h oor them.


3 We will show you that during the progress of the case,


4 which was on trial, there was being selected a jury; there


5 was probably 4 or 5 or more jurors already accepted and


6 sworn. That there was the name af Ur Lockwood in the box,


7 that he vIas -- that is, in the main jury box, and about


8 two'::eeks before the date mentioneli in this indic tment, V13


9 will show you tl:et Eert Franklin went to ][r Lock\vood,


10 whom he :knew, an d offered him a certain sum of money if,


11 when he vas called as a juror, kf he succeeded in passing


12 the examination and gf3tting tore sworn as a juror, offered


13 him a certain sum of money if he wOl1ldvote not guilty.


14 That in doing this, we ydll show you that Eert Franklin was


15 doing it at the instance and request, and under liiirec-


16 tions of this defendant, Clarenc e Darrow. We vdll show you


17 that this prospective juror, Ur Lockwood, innnediately report


18 ed this conversation to the District Attorney's office,


19 and was tol d to go on about his business and wait until he


20 v,as summoned, and see if anything further developed. We


21 \vi 11 show you t ret in dne course 0 f time the name 0 f Mr


26 name came from the box and he'~asdrawn as a juror. I


22 Lockwood was dravm from the box, and he was summoned as


23 a juror -- he 'Was dravm and called as a juror


241m ROGERS: Is tha t '.vi thdrawn, tha t statement If summoned"?


25 ~!R FREDERICKS: . That he was dra\m as a juror --·that







6


That no money vIas passed ttat night, but that an ~reement


was made, as Ur Lockwood had to be in court the next morn


ing, ~t the opening of court, that the bribe should be


passed to him dmm on the corner of Third and Los Ange


Street, an d t tat: a inan who was mutually


Y/hether anything happened or ·..hether any money' '!las passed.


wood after he had voted not guilty on the jury. We will


clear on tre point "nether hewas actually served by the


sheriff or not, so I 'nIl not state tl~t. We will show


you t h\ t immediately after his name came out of the box,


Bert Franklin appeared at his house again and renewed his


offer of a bribe, offering him $500 dmvn if he would ac


c ept it, and endeavor to get on the jury, and promising


hLm $3500 more, the sum of $3500 more to be put up in the


hands of a mutual s take-holder to be delivered to Lock-


That when Franklin went to his ranch, went to Loc~"odd's


ranch in the night, Franklin and Locb'1ood 'Were surroullied


in the dark by a numl)er ofagents and detectives to observe


out closing the matter "nth him, and made another appoint


ment wi th him and notified the District Attorney's office


show you t mt Mr Lock\voo d parlied wi th Mr Franklin wi th-


,


of what had happened, and t l::a t night, being l,ron day night t


the l,londay before Thanksgiving, last November, he made an


appointment over the telephone with Bert Franklin, telling


him that he c oul d not keep his first appointment, and t ret


Franklin could come out to his ranch and talk to him there.
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1 by the name of C.E. White, should be there, and agree to


2 hold the 3500 until Mr LocIDvood had fulfilled the conditions


3 of the contract. That this transaction, exactly as arrang


4 ed between the two, came 0 ff and W"d s observed and they


5 were arrested. That when Franklin and Vlhi te\'i'ere arrested,


6 they were found with the money on them an d it "yas talcen off


7 and we will produce it here in court, and that money, \W3


8 will sho\v you, was the money of Clarence Darrow. That


9 Clarence DarroVi gave it to Franklin that morning. We ':1'111


10 ShOVl you that that money VJas a part of the money that was


11 sent to Clarence Darrow by the agents ,,\ho were employing ][r


12 Darrow in this case, in t he Fast, and collected for the


13 purpo sa of defending the :McNamaras. We will trace tmt


14 money fran that fund into JJ:r Darrow's hands. We \"fill


15 show YOll that immediately upon the arrest of 1Jr Franklin,


16 1,fr Darrow went on his bail and went on hisdefense and got


17 him out of jail temporarily. we will next show you trot that


18 act on the part of Clarence Darrow was one of a series


19 of efforts to prevert justice in that case by paying


20 money, hundreds of dollars, to other jurors and to witnesse


21 who were '{li tnesses for the People and ~ain st the defend-


22 ant.


I do not claim to
I


introduction of any such evidence.


23 'MR ROGERS: just. a moment. I take an ~ception to the


24 statement of counsel and I object toit upon the ground


25 that the rules of evidenc e will not and do not permi t


26
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1 perfectly frank'''lith the court, although it is a very doubt


2 ful proposition, that there are not some authorities that


3 hold tha t if t hey can show, which, of c ou rse, we deny,


4 but if they c an shoW' evidence 'concerning other jurors


5 that mfW, perchance, be admitted, but they cannot ShOV1,


6 under the well recognized rules of evidence anything like


7 cou1$el has attemptedtomy. The matter \vill come up some


8 time or other; I don't think that this is the opportune


9 moment or. the psychological moment, yet, hOYlever, I desire


10 to preserve my obj ection. I think it is sufficient to


11 state it in the language of the Supreme Court of this state


12 in the case of the People~ainst Carpenter in the 136th


13 California, at 393. "Nothing is better settled 0 r more ra


14 tional than tl~t the indictment for one crime cannot be


15 supported by proof of another." And the authorities are


16 numerous and the matter has been litigated frequent~y, and


17 I think that it should be presented probably at some time


18 when it is mo~e likelY that your Honor ,nIl realize the


19 full purport and import of the mat:,ter. I desire my excep


20 tion entered.


21 THE COURT: The exception will be noted.


22 HR HOGERS: I do not think in view, as couns el must himself


23 admit, of the admissibility of some things he is going to


24 say, I do not think it is necfessarJ that they should be


25 said. I beli eve, fr an. my investigation, that they Vlill


·26 be allovred to introduce in evidence such matters and the
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1 I mere ~atemen~ of them may be pr ej udic 181 •


2 f.ffi FREDERICKS: .We are confident that they will be proper


3 to admit in evidence, and it is on that basis I am :making


4 a statement. ~fter a careful investigation of the lavv.


5 MR ROGERS: Then. if counsel isdetermined. to state what he


6 expects to prove in matters which we contend are absolutely


7 inadmissible, inadmissible upon thi.s ground. that a man is


8 going to court to answer to one charge or to the allega-


9 tion of one offense. he is not prest'Ul1ed to be ready to meat


10 the proof of another offense; that is one of the rules of


11 law too t has been stated a thotlsand times; we do not know


12 what he is going to s:lY. we are not informed about it.


13 The reading of the indictment shows there is nothing, v~


14 have to sit here and hear him say that he ,dll prove things


15 Ylhich we have never heard about before as having been


16 charged cgainst him. and the mle of la-v is that the jury


17 cannot consider those matters. and Yle contend and u:Q5e


18 tl:at the authorities are absolutely ::gainst it.' We belie~e


19 we can sustain our position beyond ~y peradventure. It


20 has been litigated so; many scores of times I would be pro


21 bably be able to read to your Honor two 0 r three hundred


22 authorities upon the proposition of my state~ent of that,


23 even if they should be excluded from evidence upon the we11


24 recognized rule of la-v and upon the offer of the eiirdence.


25 ''Ie cannot be presumed to stand here ready at all times to


·26 meet all kinds of charges whic h we have never heard of







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


10







11


1 MR FREDERICKS: I understand, I must confine my opening


2 statement to those\ things which can be proven, v~ich are


3 admissible.


4 rill APPEL: We have no right to obj ect to that which counsel


5 promises to prove, which is admissible; no defendant has


6 any right to Object to a statement of the District Attorney,


7 to any matter which is admissible, but What we are object


8 ing to is, that is in this kind of a case,where neither the


9 intent nor the -- is .necessary to the objections upon


10 reading of the statute, that no evidence of similar facts


11 either prior Dr after are admissible in this kind of a case;


12 there is no~ a single the introduction of this evidence


13 does not come \nthin the exceptions of the general rule


14 that no evidence of other offenses or other conduct by the
tend to


15 defendant vmich doesnot/prov~ the facts of the case or


16 is not a part of the res gestae,is admissible. Now, we


17 have been up against this questinn before; they have often,


18 in a case of perj ury, if your 'Honor pleases, "mere the rule


19 iS~hat you can admit the forgeries or the possession of


20 other instruments which are claimed to be forged,for the


21 purpose of showing guilty knowledge and for the purpose of


22 eliminating the id ea that it may have been accidental, Where


23 ever the defendant comes into court and makes his defense,


24 and says "I did sign the instru.lD.en t with the name of the


25 party they accuse me of mving forged ", then he knows 1[,


·26 he did it lawfully or unlawfu,llY,and then you cannot a


evidenc e of other perjuri es, It YJaS so helfdm1lhttJvour/$1$
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1
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court here, When one of the attorneys of this bar vms tried


upon examination of the fullest kind of discussion. Now,


here in this charge, if your Honor pleases, if you read the


statute in this case, the mere offering of a bribe to a


juror to do what, to influence him in the deliberations


Which are to come before him, shows not only the motive


or the intent on its face, and I daresay, if your Honor


pleas es, unless the other acts ~re p:lrt of the res gestae,


they cannot show a case from the beginning of the world to


the rr esettt time, where such evidence has been ad.."1litted in


a bribery case, and we can show you many where it has been


said it is not admissible.


Now, we insist, if your Honor pleases, that the mere men


tion of these things or the mere mention of any of those


things that your Honor may probably keep out, to this jury


upon this statement, wouad be prejudicial error, and I say


that the proper way to proceed in this matter would be to


have the District Attorney malee an offer to your Honor,


in;~e absence of the jury, and let us settle those law


ment to the court, v,nether it came from 011e attorney or


I think in the interest of Justice that we ought to proceed


carefully. Tn a long trial, which may last here for weeks


and 'Heeks, the jury maybe confused, 8.S lawyers get confused,


as judges get confused, as to vfuo made such and


questions for ·a guidance, so that these matters as they come
C"J


up for discussion may be avoided, from time to time.
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came from wi tnesses on the stand or whether11- -. whether it


2 it canle from the Court, and we oUght to proceed most c~re-


3 fully, I submit, your Honor, that this matter of this dis


4 cussion w~ll entail the citatinn of a great many authorities


5 differentiating authorities, C',nd ue ought to settle that


6 question of the statement, insofar as that matter is con-


7 cerned, ought to be allmued to ge made to the jury.


8 lfR FORD: If the Court please, I hardly think this is the


9 proper time to discuss the admissibility of evidence. The


10 proper time being Ylhen the evidence is introduced.


11 Now, if the District Attorney were so foolish as to


12 promise to do things in the presence of the jury which he


13 could not afterwards do by reason of the rulings of the


14 Court, that ought to prej udic e him in the eyes of the jury,


15 if he goes on and statesthings which pr~judice the jury,


16 against the defendant, makes statements concerning things


17 vihich he knO'NS he cannot introduce in evidence, -- we vnll


18 condede that that is prejudicial error and it is something


19 of V1hich the defendant 'will recei-ge the full ao.vantage, if


20 such a thing of that sort should occur.
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r-pete 1 I:But. with referenoe to the proof of other offenses in a


h 2 criminal oase. one of the latest cases to which I desire
f;"


i 3
~-'
~


1 4t


I 5


6


to oall your Honor's attention is the case of the People vs.


Ruef in the 14th Cal. Appellate decision, the Supreme Court
re ...


having refused a~hearing in the matter; the defendant was


charged wi.th the crime of offering a bribe to the supervis


7 ors--


8 MR ROGERS: (Interrupting) I do not understand that your


9 Honor wanted citations.


10 MR FORD: (Continuing) -- ~ou have already cited some.'


11 1m ROGERS: I simply quoted the language of the case in


12 stating my objeotions. If the Court wants to argue this I


13 will argue it, I am ready.


14 THE COURT: I do not believe, gentlemen, it is proper-to


15 argue this question and determine it at this ·time. The


. 16 circumstanoes Which migh t develop might throw a goo d deal


17 of light on the ruling one way or the other. I think the


18 District Attorney better proceed to make such statements


19 as he desires, ani oounsel fur the defendant will have to


20 be content with assigning error, if error be deemed to be


21 made, in the statement.


22 MR FORD: To avoid interruption, we will stipulate that


23 every part 0 f the argument may be deemed to be· ex<:epted to


24 by the defendant on the ground that it is misoonduct.


25 THE COURT: Proceed, Captain Frederioks.


261m APFEL: We oertainlyare not taKing advice from you.
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.Ii 1 MR FREDERICKS: This part of the case, gentlemen, I will


2 state to you rather briefly but enough to permit you to


3 get a general idea of the situation from ourfiew point.


4 MR roGERS: Do I understand his Honor's ruling to be an


5 intimation, if I may request his Honor to 'State What his


6 rUling is, that the evidence is admissible?


7 THE COURT: Ho sir, there is no ruling at this time,


8 MR ROGERS: No rUling at all?


9 THE COURT": No sir.


10 MR ROGERS: All right, sir, I understand the situation.


11 lITH. FREDERICKS: Well, we will show you gentlemen, by evi dence


,mith 12 here that this de fend an t endeavored to defeat and obstruct


13 justice in this case, in the case that was on trial there,


14 by 0 ffering and paying mone y to 0 ther jurors. We will trace


15 that wi th the same care and particularity that we do the


16 case which is on trial. We will show you that in the satre


17 endeavor to obstruct and defeat' justice he paid money,


18 hundreds of dollars, to wi tnesses who were wi tnesses for


19 the Sta te •


20 MR APPEL: Now we object to that statement and take an ex


21 ception to making any such statement as that, or even in


22 timating to the jury;that it is prejUdicial.


23 IJR FREDERICKS: In the same case for the same purposes tba t


24 he paid this money to Lockwood, he paid money to witnesses


25 to leave the State, to get them out of the State, and


26 paid money to Witnesses for the state for the purpose







1 Ihaving them not testify.


2 the purpose of corruptly


16


That he brought agents here for


influencing our witnesses, parti-


the
Court please, t-.record showsthe objection.


is necessary at this time in view 0 f the


3 cularly that he bra ught pe ople here fo r tIl e purpos e of


4 persuading artie McManigal not to testify to the truth.


5 MR APPEL: We object to that statement and we assign the


6 conduct of the District Attorney in making such statements


7 to the jury, as error, and prejudicial to the rights of the


8 defendant, and. we object and take an exception to the Court'


9 action in not instructing the District Attorney not to make


10 any such a statement Ji'efore the jury.


11 MR FREDERICKS: We will show you


12 THE COUR T: Just a moment.


I assumed that the ruling we uld be the sane


waited.


13 I~m FREDffiICKS:


14 or I woUld have
\


15 MR FORD: If the


16 That is all that


"17 former ruling.


18 IaR APPEL: We want to know, your Honor, whether we are


19 going to be instructed by counsel as to the mode of precedur


20 or whether we are going to be instructed by the Court.


21 MR FORD: I am addressing myself to the Court.


22 TIlE CO UR T: I understand. Mr Ford was addressing the Court ..


23 I,:R mRD: I assure counsel I am not attempting to handle


24 this s ide of th e case.


25 THE COURT: You can proceed, Captain Fredericks.


26







read my last r~arks?


the reporter. )


3 1m FRED~ICKS: (Continuing): We vall show you that at that


4 time artie McHanigal had made a statement publicly as to


5 what his testimony would he, and as to what the facts were,


6 and we will show you that at that time this defendant knew


7 what the facts were and knew that the stat~ent of ]J~c1vranigal


8 was the truth, and that under those circumstances, he paid


9 large sums of money to bring people here, to Los Angeles,


10 to work upon McManiGal a~d persuade him, by offering him


11 inducements, and bribes, to change his testimony and to


12 refuse to testify for the state.


13 1!R ROGBRS: I take further exception and ascribe it as mis-


14 conduct, the last statement.


15 1ffi FRED~ICKS: I think, gentlemen, that, in a general way,


16 that vJill be the outline of the prosecution. I have tried


17 to state it to you coldl::r, without appearing to argue it,


18 and I congratulate you now upon being able to start in'on


19 the trial.


20MB. ROGERS: I ask for an instruction, your Honor please,


21 to the jury, that the District Attorney's statement is not


22 evidence, and that they are not to consider the statement as


23 evidenc e or any statement made therein as to influencing


24 their mind, or to be regarded as a statemen~ of fact in any


26 1.m. FREDJiEICKS: We will stipulate that that is correct.


25 particular.
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1 TIfF. COURT: Gentlemen, the Court instructs you that the


2 statement rna.de by the District Attorney is not to be taken


3 by you as evidence or to be considered by you as statements


4 of fact, but merely what he expects or hopes to prove in


5 the case.


6 BR FORD: JTr Honro e, tak e th e stand.


7 TIrE COURT: I think before we stait in with the evidence,


8 this might be a good time to take the afternoon recess.


9 (Jury admonished, recess for five minutes. )


10 (After recess. )


11 THE COURT: You IlJay bring in the jury, "''I'r Sheriff.


12 (Jury returned into courtroom.)


13 TIrE COUrtT: Proceed, gentlemen.


J4
15 GEORGE O. MONROE, a vdtness called in


16 behalf of the people, being first ctuljr sworn, testified as


17 follows:


18 TIrE CL~: Your name is? A George O. Monroe.


19 DIRBCT EXA1ITNATION


20 NR FORD: state your name. A George O. Monroe.


21 Q, How old are YOlf 1fT Honro e? A 44.


22 ~ Vfuere do you reside? A Monrovia.


23 ~ What street and mmber, please. A 219 North Hyrtle Ave.


24 ~ Do you hold any official position in this county?


25 A Yes sir, Deputy County Clerk.


26 ~ ~fowlong have you occupi ed that position? A







1


2


over four years.


Q During the year 1911 ~nat particular duties did you


I ~I


I


3 perform? A Clerk of Department 9 of the Superior Court.


4 Q superior Court of this county? A Yes sir.


5 Q, That is the court p:' esided over by .Tudge Bordwell?


6 A


7 q,


8 0
"


9 A


Yes sir.


Walter Bordwell? A Yes sir.


Have you indictment No. 6939 with you, .. '!"r lfonroe?


I haye.


10 (V~tness produces same.)


11 Q .This document Ylhich I holo. in my hahd and which is


12 endorsed ''No. 6939 It that vas an indictment filed b~l' the


13 Grand .Tury of Los Angeles County in Depa1'tment 9 of the


14 Superior Court of this county upon the date indicated, the


15 5th day of 'May, 1911? A Yes sir.


16 Qv
And during the remainder of that year, dovm to and in-


eyJ1ibi t 1. T would like to read it into themlt'(ao'ord,/lm~AI\Y


25 filed, were you the caerk of that department? A I was.


·26 1"8 FOPJ) We offer this indictment in evidenc e as people '


1J.R FORD: Perhaps so. At the time this indictment was24


17 eluding the first of December, 1911, state whether or ~ot


18 that case vvas }:ending in Department 9 of the Superiol' court


19 of this county?


20 'MR ROGFRS: We obj ect to that as calling for a conclusion


21 and opinion of the wi tness; incompetent; no foundation laid,


22 not the best evidenc e.


23 TIrE COUhT: It is not the best evidence. Objection sustaine •
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1 the jury may understand what j.t is.


2 1m ROGERS: VoJhat is the indic tment offered for?


3 1ffi FORD: By v~y of proof, and preliminary to sho~~ng that


4 there was a case pending j,n department 9 of the Superior


5 court at the time of the alleged bribery.


6 1m FRED~ICKS: That that case vas pending?


7 1lR FORD: That this case v~s pending.


8 I,m APPEL: The facts stated in the indictment, this jury


9 has nothing to do ,dth it, it is not evidence, it is hearsay


10 so far as the defendant is concerned, 50 far, and the mere


11 filing of the indictment -- an indictment, of course, is


12 the corrnnencement of a criminal action; so far it may be


13 possible. It may be admissible, but the contents of it,


14 or the facts therein alleged areinadmissible and we object


15 to it on those grounds, as to those grounds.
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1 J,fR FORD: This is a court record offered as a preliminary


2 portion 0 f the proof to show that such a case \'8S in exist-


3 ence and it was pending.
. - .


4 THl~ COURr: Obj ec tion overruled.


5 ~;TR FORD: (Rea.ding from document.) IfIn the Superior Court


6 of the State of Califon~ia in and for the County of Los


7 Angeles. The people ar the State of California, plaintiff,


8 vs. J!f •.A. Schmidt, :f. B. TI<fcNamara, :f •.J. ),.[cliTamara, William


9 Caplan, :fohn Doe, Richard Roe, :fohn Stiles and Jane Doe,


10 defendants. The grand jury of Los A~elesQounty, in the


11 name an d by the authori ty of the Peopl e of the State of


12 California, accuse M. A. fbhmidt, J. B. 1',!cNamara, J. J •


. 13 l!C1Tamara, William -Caplan, :fohn Doe, Richard Roe, :fohn


14 Stiles, end :fane Doe, of J.[urder, commi tted as follows:


15 Heretofore, to-vat: on the first day of October, 1910,


16 at and in the county of Los Angeles, and state of Cal


17 ifornia, end before the finding of this indictment, the


18 said M. A. Schmidt, J. B. JJcIIamara, J •.J. McNamara, William


19 Caplan, John Doe, Rich ard Roe, 'John Stjdes and Jane Doe,


20 who 00 trne names are to the grand jurors aforesaid, un-


21 knO\"nl, did then and there 'wilfully, unlawfully, feloniolls-


22 ly, and 'wi th malice aforethought, kill and murder one


23 Charles F.ager~y, ~ human being.


24 Contrary to the form, force and effect of thestatute


25 in such cases made and provided, ::lnd (;gainst the peace an


26 digni ty of the People of th e State of California. J. D.







1 Fred~ricks, District Attorney in and for the cOlmty of


2 Los Angeles, State of California.". .
Endorsed: "Depart-


3 ment Nine, No.6939. In the Superior Court of the State


4 of California, in and for the COlmty a f Los Angeles. The


5 people of the State of California, Plaintiff, vs. M. A.


6 Schmidt, et al., Defendants. Indictment. A true bill.


7 J. E. Carr, Foreman of grand jury. Presented by the fore-


8 man of the g rand jury, in the presence of the g rand jury,


9 in open Superior Court of the State of Califo~ia, within


10 and for the county 0 f Los Angeles, and filed as a record


11


12


13


in said court this 5 day of May, 1911. H. J. Lelande,
J


Clerk, by Geo. O. Monroe, Deputy Clerk. J. D. Fredericks,


District Attorney."


14 THE CLERK: People's exhibit 1.


15 ~·ffi FORD: This is yoursigmture, Geo. O. lfonroe, endorsed


16 there by you and at the date indicated, the 5 day of 1ray,


17 1911? A It is.


18 Q T~t was one of a series of similar indictments, no.


19 6936' to 6955, returned in court on sai d 5 day of Uay, 1911,


. 20 by the grand jury? A Yes sir.
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MR roGERS: Was that a question?


2 ME FORD: That was a question, and these documents which I


3 hold in my hand are the entire series of indictments returne


4 on that day, filed in open court.


5 MR ROG!mS:· That is objected to as incompetent, irrelevant


6 and immaterial and. not m. thin the issues.


7 r.m FORD: Perhaps not.


8 THE COURT: Question withdrawn I understand.


9 ME FORD: We wi thdraw the offer 0 f the balance of the


10 documents.


11 THE CO'U"RT: I'd like to' say to Mr Ford and counsel generally,


12 in view of the crowded quarters here, in order that we may


13 all see to :',; advantage, I shall have to ask counsel, as


14 far as possible, . to remain in their places assigned to them.


15 It may obstruct someone's view.


16 MR ROGERS: Just a. moment before this matter is passed..


17 I will withdraw objection to the introduction o:f these in


18 dictments.


19 1IR FORD: I have already withdrawn the offer.


20 THE COURT: There is nothing before the Court.


21 MR ROGERS: Don't want them?


22 ME FORD: I am not particular. Now, it is part of your


23 duties to keep th~ records of Department 9 of the Superior


24 Court and was during the year 19l1? A Yes sir, it is.


Have you that record with you? A' I have.


]n8y I see it, please? Do you know J. B. McNamara


Q


Q
25


26
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1 the defendijnt accused in indictment 6939. bemng EXhibit 1 in


2 this case? A Yes sir, I do.


3 Q State Whether or not he was brought into court upon that


4 indictment. A He was.


5 Q Have you a record of his app earance in co urt? A I have.


6 Q I f you will just turn to it and read it to the jury.


7 A This is Minutes and Orders in the Superior Court,


8 Department 9, Los Angeles County, Book 6.


9 Q The. t is the offi cial record that was kept of that


10 Court during the year 19l1? A Yes sir.


11 Q ~e minutes of that Department? A I haven't looked up


12 the date; I will have to hunt the date of the trial in the


13 Register of Actions.


14 Q Well, begin with May 5th and you will find it. Just


15 see mat the record of May 5th, 1911, is. Do you desire to


16 inspect this book, Mr Rogers?


17 liaR ill GERS: No, I take it that is


18 MR FORD: 1$ is our duty to offer it to defendant's couhsel


19 before intro ducing it.


20 1ER RO GEES: What are you going to prove; the mole r-ecord?


21 There may be some matters as we go along that will occur to


22 me as objectionab le, and I will make the ob jection as the


23 time comes.


24 THE COUR T: All right.


26 !\iR FORD: We 0 ffer in evidence the Record of Department


25 A May 5th.
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1 I:~, ~:_~u!'erior Court of~he County of Los Angeles, Stats oj'


2 California, for May 5th, 1911.


3 MR ROGERS: No objection.


4 MR FORD: Just read it into the record so the jury can hear


5 it.


6 A "Friday, May 5th, 1911, in open court, Hon. Walter :Bord-


7 well, Judge, presiding. Clerk, Sheri:ff and Reporter present."


8 Other matters you care not --


9 Q


10 A


Just that portion relating to this indictment.


!'In the matter of th.:e report of the ~rand Jury, now


11 comes the Grand Jur,r into open court and the roll being


12 called the following members of said Grand Jury are found


13 present, to-wit: J. E. Carr, Foreman, Thomas :B. Chapman,


14 Samuel E. Allin, John Bloeser,Sr., Elmer E. Webster, J. L.


15 llathevls, J. H. Linkletter, F. B. l,f"cCollum, s~uel W. pyle,


16 John Scott, Jacob Swigart, J. H. Cavanah, S. G. Tyler,


17 J. M. Tibbets, E. J. Vainer, and R. F. DeGarmo.
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1 Ithereupon the foreman. ~. E. Carr. in the presence cf ::ia


2 Grand Jury presented to the Court the following indictments,


3 found by the Grand Jury, as each are filed with the Clerk,


4 to -wi tTl, giving the indi ctmen ts. Bhall I read the numb ers


5 of those?


6 Q It isn't necessary to go into all of them.


7 A 6956--


8 1m ROGERS: Hold on. Have you offered the record? Let's


9 have the record.


101m FORD: You desire the Whole record?


11 MR ROGERS: Yes.


12 THE COlJRT: Read the whole record.


13 A To-wit, l~umber 6956, People vs J. J. MclJamara, ;! • B. Mc-


14 l'J'amara and others.


15 6957 People vs J ~.J. McNamara, J.B. r/fclTamara and others.


·16 6958 People vs J. J. TucNamara, J.B. McNamara and others.


17 6959 People gs J. J. Mcnamara, J.B. McNamara and others.


18 6940 People vs J. J. II1clIamara, J.B. McNamara and others.


19 6941 People vs J.J. McNamara, J.B. l\icHamara and others.


20 6941 People vs. J. J. McHamara, J.B. McNamara and others.


21 6942 People vs J. J. McNaIrara, J.B. McNamara and others.


22 . 6943 People vs J. J. ThcNamara, J.B. !\jc:Namara and others.


23 .6944 People vs J.J. McNamara, J.B. MeNa Irara and others.


24 6945 People vs T "T ~.~clTarnara , J.B. HclIarnara and others.
L. t-' •


25 6946 People vs J. J' McUamara, J.B. McHamara and others.


26
6947 People vs J. J. McHamara, J. B. I":cNamara and others.
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1 6948 People vs J. J. McNamara, J.B. l,lcNamara and. 0 thers.


2 6949 People vs J.J. McNamara, J.B. McHamara and. others.


3 6950 People vs J. J. Mcnamara, J.B. JllcUamara and. others.


4 6951 People vs J. J. McNamara, J .B. McNamara and. others.


5 6952 People vs J. J. ltcliamara, J.B. Mcnamara and others.


6 6953 People vs J. J. filcHamara, J.B. McUamara and. others.


7 6954 People vs J. J. lv:cUamara, J.B. McNamara and. others.


8 6955 ~eople vs J. J. McNamara, J.B. Mcnamara and. others.
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r,
I;


1 and it appearing to theconrt that all of said defendants


2 are not in custody, it is ordered that the clerk issue


3 bench vmrrants for the arrest ofeech defendant not in cus-


4 tody named in said indictments, on the request of the Dis


5 trict Attorney and that the defendants , not in custody,


6 and each of them, be held without bond.


7 Q NoW', were any v.ar·~'ants issued for the arrest 0 f the de-


8 fendant J. 13. 1JfcNamara? A There viere?


9 Q Have you ... arecord of that in that book? A The re-


10 cord of the issuance of the warrants, yes sir.


11 Q When did J. 13. UcNamara appear in court, rocording to


12 your record? A On that same date, Friday, l.Iay 5th, 1911.


13 Q JUst read the portion of the record relating to the ap -


14 pearanc e of J. 13. 1tIclTamara. A From the case, 6939,


15 People vs •.r. J. l,IcNamara, J. 13. McNamara and others, the


16 District Attorney, J. D. Fredericks and Assistant District


17 Attorney, w••r. Ford, and Deputy District Attorney Arthur


18 L. Veitch, and A. J. Hill, and the defendants, by their


19 counsel, Leo !!t~ Rapport, and Job F.arriman present in


20 conrt, whereupon the defendants, J. J. 11c1'Iamara, and J. B.


21 ltrcNamara are dUlyarraigned and in the indictment charging


22 said arraignment defendants \nth the crime of murder is
stated .


23 read, and the d e;fendants I .. their true na:rres to be as


24 charged, and upon motion of counsel for defendants, and


25 by consent of the District Attorney and by order of the


26 court, time to ?nswer is set for June the 1st, 1911, at
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1 10 o'clock A JJT.. The defendants by their counsel 'waive the


2 ata:cutory time of 60 days 'within which to be tried. Re-


3 porter's transcript of testimony taken before grand jury


4 heretofore filed, is handed to each of said defendants.


5 Q Now, vdll you hlrn to the records of June 1st) 1911,


6 and tell us \"lhat was done in court on that date.


7 1m ROGERS: ' Will you j nst read that part where it speaks of


8 who appeared for, them. Who "vere theirattorneys?


9 UR FORD: Job Harriman and Rapport. A ( Reading • ) And


10 the defendants by their counsel, Leo·J!. Rapport and Job


11 F..arriman.


12 lfR FORD: Perhaps the matter was called up before that


13 date, the 1st of June? A June the 1st was the day set for


14 answering •


15 Q .Just read wmt the record S9.ys for Julie 1st.


16 HR FREDERICKS: We pro'tably Ylent into conrt before June


17 1st and consented to the continuance and you will find it


18 on an earlier date.


19 A I could get the dates off the register of actions


20 and probably::ave some time. Saturday, J,[ay 27th, 1911,


21 in open court, Eon. 'rial ter Bordwell, JUdg e presiding --


221m FORD: Read it so the jur:r may hear it. A Saturday= !~


/


Hay 27th, 1911. In open court, Han. Vvalter Bordwell, JUdge
~ " ,,~_..~." " ---
presialns, Clerk, Sheriff and Reporter present. Case No.


6939, People vs. J. J. UcNamara and J. B. :Mclfamara,. '


others, On motion 0 f .Job F..arriman, attorney for the
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1 ants, it is ordered that Clarence S. Darro\v p, Joseph Scott,an'-2 Le Compte Davis be, end they are hereby sibsti tuted as


3 c ouns el fo r the defendants, vii th Leo lit' .RaPp~por~ t (;,n d .Tob


4 Harriman, d.efen dants' attorneys of record, ond thenc arne


5 on regularly for hearing, motion on behalf of the defendants


6 to E'x:tend the time ,wi thin which to answer, an d the people


7 being repsesented in open court by the District Attorney


8 of Los Angeles County, California, .T. D. Fr edericks, and


9 Assistant District Attorney W• .T. Ford, and the defendants,


10 .T • .T. lJcNamara and .T. B. Mcnamara, by their attorneys,


11 l!essrs. Darrow, Scott, Davis and F~rriman, the defendants,


12 each of them being represented, moved to extend time to


13 answer. Presented, argued and submitted. 'Whereupon it is


14 ordered that defendants' said motion to extend time within


15 which to anSV'ler be and the same is hereby granted and


16 time to anSVler is extended to .Tuly' 5th, 1911, at 10 0' clock


17 A.M.•
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1~, will you turn to the record of July 5,1911°


2 A ~Witness does so.) From July 3rd the next record T


31


3 have is July 6th.


}fave you the record of July.3rd? A Ho sir, some


5 previous date they have come in and asked for an additional


6 continuance. I notice the next is July 6th. I can find


7 that order.


8 q,


9 A


We would like to have all of the record, if you please?


July the 5th. I~Jednesday, July 5, 1911, In open court,


10 Hon. Walter Bordwell, JUdge p:' esiding, the Clerk,Sheriff


11 and reporter present. Cases No.6936 to 6955 inclusive: •


12 People vs J.J. and J. B. McNamara. Upon motion of counsel


13 for defendants, and by consent of the District Attorney,


14 time set for answer is continued to July 6, 1911, at 10


15 o'clock. II


Complete the record. A ~ursday, July 6t~, 1911,


17 In open court, Hon. Va,lter Bordwell, Judge presiding,


18 Clerk,sheriff and reporter present." The m:tnute orders in


19 Which all these various cases are duplicated, if there is


20 any particular case you v~nt.


21 q,


22 fA


Read the order that refer~o case No. 6939.


"Case Ho. 6939, People versus J.J. HcJ:Tamara and J.B.


23 ¥cNamara. This being the time regularly set for answering


24 the indictment filed herein, the people being represented


25 in court by the District Attorney, J. D. Fredericks, ~nd


·26 Assistant District Attorney W. j. Ford, and the defendan
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1 J'. ,r. 1lcNamara and J'. B. McNamara. being present with·
,


2 their cOlmsel, lJressrs. Darrow, Davis, Scott, McNutt and


3 P'..arriman. The defendants. by their C01IDsel. present and


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


file plea and answer to .the jurisdiction, motion to quash


indictment and affidavit lland supplemental affidavi t of


J. ,r. HcNamara on mo tion to quash indictment. t And affida-


vit on motion to quash indictment of J'. B. 1lcliTamara.


Thereupon the motion of plea of jurisdiction is presented
. .
on part of defendant J'. ,r. Jy!cNamara, and the motion of


the People to s trike out said motion on plea of jurisdic


tion and obj ection to said motion is presented and argued


by counsel and further hoori~ and argument of said motion


an plea of jurisdiction is continued to Friday. J'uly ?th.


at 10 A.1L. 1911.
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2


3
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Q NoV!, turn to the record of July 7th, 1911, in referenc e to I
that swne case, No.6939. A "Frid~y July 7th, 1911.


In open court, Hon. Walter Bordwell,Judge presiding, Clerk,


4 sheriff and reporter present. Case No. 6939. People vs'


5 J. J. ~~Namara and J. B. McNamara. The defendants' motion


6 on plea of jurisdiction, and People's objection thereto


7 resumed; defendant's counsel present; argument concluded


8 and motion submitted. Thereupon court ordered that


9 defendant J.J".HcNamara's motion to plea of jurisdiction


10 of the court be and the same is hereby denied; motion to


11 set aside and quash indictment and affidavits J. J.HcNamara


12 filed and said motions to set aside and quash indictments


13 presented for hearing and the People object thereto and move


14 to strike the affidavits filed in support of that motion and


15 obj ect and move to strike from the files said motion to


16 quash indictment, and further hearing of said motion to


17 quash indictment filed against said defendant~ J.J. McNamara,


18 is continued to Saturday, July 8th, at 9 o,clock A.H."


19 0,


20 A


Any entry there j.n reference to J. B. :'fcNaIllaraf


The one before --the previous minute order denies the


21 motion as to J. J". l'fcNamara and continues the motion as to


22 J. :B. l{cNamara.


23 Q \"'lhere is that record? A July 7th.


24 Q Have you read the one of July 7th into the record?


25 A Yes sir. I can read it over again.


26 Q. Let me read it. P. This is taking up that one, and


that one there, altogether.
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1 Q Turn to the record of July 8th, in the same case.


2 A Saturday, .Tuly 8th, 1911. In open Court, Hon. Walter


3 Bordwell, Judge presiding. Clerk,sheriff and reporter .


4 present. Case No. 6939, people vs J. J. McNamara and J. B.


5 McNamara. Jfearing on motion of defendant J. J. McNamara


6 to quash indictment resumed, defendants and all parties


7 present. Counsel for defendant J. J. }fuNamara present


8 and trial in case No. 6955, motion to quash indictment and


9 affidavit thereto, affidavits of Wayman filed and further


10 argument on motion to quash indictment continued to Monday,


11 July lO,at 2 P.M., 1911.


12 Q, Now, the record of July 10.


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1 A ItMonday, J'uly 10, 1911. In open court, Hon. Walter


2 Bordwell, J'udg e presiding ,Clerk, Reporter and Sheriff. .-
3 present. Case No .6939. People vs. J". J. lJc Namara and


4 J'. B.ln:cNamara. Defendant J'. J. lJ~cNamara's motion to


5 quash the indictment resumed; defendants and all parties


6 present. Uotion argued and continued to J'uly 12, at 10


7 o'clock, 1911.


8 Q, Now, the record of J'uly 12. A ItWednesday, July 12,


I


plea of jurisd.iotion and frcm order Sl!anting People's20


21 motion to strike out affidavits in opposition to motion to


22 quash indictments filed. Defendants' motion to strike all


23 that portion of aforesaid affidavits, save and except the


24 portion not read, is granted. Defendants' motion to quash


25 indic tment 0 f J'. B. l~cNamara denied. Thereupon defendan


26 J'. J. l~c1Jamara find J'. B. McNamara were, by the District


9 1911. In open court, Hon. Vk11ter Bordwell, Jucge presid


IO ing; Clerk, Sheriff end Reporter present. Case No.6939.


11 People vs. J'. J'. McNamara andJ". B. J,~cnamara. Defencbnts'


12 motion to quash the indictment and People's objection


13 thereto resumed. Defendants and all parties present.


14 Said motion having been finally SUbmitted, it is ordered


15 that the People's motion to strike from the files certain


16 affidavi ts and portions thereof, is h areby grantect.


17 :By request, 'defendants granted ten days time in 'which to


18 prepare end serve their notice of in tention to appeal, and


19 prepare bill of exceptions from order denying defen dants'


t


I'I;
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trial. U


to that one. Those are th e various cases.


present."


A I am only referring


A 6936--and numbers


they were set collectively.


Q. They were set by number, and 6939 is included among


them? A yes sir.


Q Very v:ell.


1m HOGERS : 6936 end how much? A To lro.6955.


l'IR ROGERS: What cases are those?


A "This being the time for setting the following cases --


Q Is 6939 one of them? A It is 6936 to 6955, inclusive.


Q Very ",;rell. Read as to the record conerning 6939.


HR FORD: J"ust come dovm to Wednesday, just read the cases


UFriday, J"uly 14, 1911. In open court, Hon. Walter


Bordwell, J"udge preSiding; Clerk, Sneriff end Reporter


Attorney, informed of the charge set forth in the indict


ment, to, which each of saiddefendants dUly entered his


plea of·not guilty. Thereupon case ,~s continued to Friday,


J"uly 14th, at 10 o'clock A.M., 1911, to then be set for


FR ROGERS: (Interrupting.) What mte is that, J"uly l4?


A. Fr~d..:y Z J"ull
s
l1,. (Continning .) uIn case No.6939.


This bei~g the time for setting the followingcases for trial,


and defendants and couns el being present,. it is .ordered that


the following cases be and they are hereby set for trial


on Oc t ober rIO .._l~.!" at lOot clock A.],{. II


1


2


3


4


5


6
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8


9
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13


14


15
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26
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There is a record ofseverance of the defendants.


will pass that. Tu.rn to th.erecords of the 29th of Nov em-


Oc tober 9, --


Q I beg your pardon; there are some records before tmt.


A 'hI!" d.eon ay,


A "1Xonday ,


VerY\\'Bll, read the record of october 9.


'ter,19l1. Read your record of October 9.


Q


October 9, 1911. In open court, Hon. Walter Bordwell, jUQg


presiding, Clerk, sheriff and reporter present. Case- ..,. -..
No .6939. people vs/ j. j. l~c}Iamara and j. B. Mcnamara.


:QR FORD: \Vhat is your ne".,d record? A It gives the Octob


er 10 -- the next record, I think on October 9.


This being the time regularly set for the trial of this


case, the people being represen ted in cou rt by the Dis


trict Attorney, j. D. Fredericks,
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-Petel Assistant District Attorney W J Ford and Deputy District


2 Attorney G Ray Horton, and J A Hill; the defendants, J J Mc


3 Namara and J B McNamara in court with their attorneys,


4 Clarence S Darrow, LecolD.pteDavis, Cyrus Mc!Tutt, Joseph


5 Scott and Job Harriman. The affidavit of said defendants


6 asking for a change of trial jUdge presented, and the


7 District Attorney filed counter affidavits, bemng the


8 affidavit,. of George H- Hutton and affidavi t of Wal ter Bord


9 well. Thereupon said motion for change of trial JUdge was


10 su~mitted without argument. It is ordered by the Court,


11


12


13


14


15


that he has not now nor bas he ever had any bias or pre


jUdice whatsoever against either of said defendants J J Mc


Nannra or J B McNamara, or any of their attorneys or agents,
Attorney


and said motion is denied. .041 motion of DistrictJ\J D Fred-


ericks it is or deredthat Samuel E Vermiliea be and he is


16 ordered associated as attorney for the People. Thereupon


Nelson Z. T. Roberts;


John W. McIntosh; A R Johnson; Edwin S Jensen; Otto A Adams;


TW McKee; George WMcCreary; Samuel R Riatt; Robert Bain-------..
and Frank F Cross, who were then sworn as to their quali


fications. By order of the Court the Clerk of the


the District Attorney asked for severance of the trial of


said defendants and ahose and elected to try the defendant


J B McNamara to be tried first, and at this time and by


order of Court the Clerk proceeded to draw from the ·trial


jury box the jury to try the Case. The following nwmed


persons being drawn, to-wit:


24


18


17


19


25


23


21


22


26
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1 Iswore the following deputy sheriffs, to-wi t: Edwin Lupton,


2 J J Henry and F P Cochran to take charge of the jury;


3 also, by order of the Court, that the jurors in the box who


4 are under examination to .keep in charge of the sheriff of
next


5 Los Angeles county until theA meeting of the Court, until


6 FridaY, October 13, 1911. Deputy Sheriff and Bai liff were


7 sworn to keep sm d jurors together un til the next Ire eting


8 of the Court, to suffer no person to speak to them or com


9 municate with them, nor to do so himself on any subject


10 connected with the trial 0 f the case, and return them into


11 Court at the next meeting thereof, on Friday, October 13,


12 1911, at the hour of 10 o'clock A.M. as aforesaid; also


13 ordered by the Court that the reporter's notes taken in


14 this action be transcribed. Action continued to Friday,


15 October 13, 1911, at 10 o'clock.


17 these two documents? I show to counsel for defendant a


18 document concerning which I wish to interrogate the witness


mi th 16 Q :Now, just a moment. Want to look at this, Mr.Rogers,


19 two documents. Now, attracting your attention to the names


20 of those mentioned in that record, I attract your attention


21 to the name of Robert Bain, I believe you have it as one o~


22 the jurors drawn on this last record tha t you have just read


23 where the box was-filled? A Yes sir.


24 Q. The record you just read, I noticed the name Robett


25 Bain being the name of a juror drawn and mo went


26 box, Robert F Bain. A Robert F Bain.







1 Q I think you read that Bain "Robert", without putting


2 the F •. in. The record on page 254 of this book sho ViS t:re


3 name of Bain, Robert F. That was Rober t F Bain?


Robert F. Ba1.n.4 A


5
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Q His name ",,,as dravm from the box in cou rt.


J,ffi HOGEHS: Wait a moment. Let's see about that.


MR FOTill: Let me finish my question.


1.fR APPEL: You are telling the witness.


lJ'R FORD: ·Perhaps it was a l~ding question.


MR APPEL: Object to it as not the best evidence.


1JR FORD: How was that name derived that date -- withdraw


it in that fonn. Was itdravJ!l from the jury box in court


that day?


l{R ROGERS: Wait a moment.


MR F03D: For the moment I attract your attention to the


name there. I will interrogate you about another matter


first. I hand you this document •. .Just state to the court·


what that is.


Jvffi ROGERS: Objected to as calling for a conclusion of the


vritness, incompetent and not the best evidence.


1ffi FORD: Wi thdraw too t question. The document which I


hand you, is that on e 0 f the rec ords of Dep artmen t 9 of the


Superior Court of the State of California, in and for the


County of Los An,geles? A It is, yes sir.


1ffi FORD: We offer it in evidence as people's exhibit 2,


and I will read it into the record.


JrR ROGERS: Objected to as incompetent, irrelevant and


innna terial, expeeially innnaterial, an d anyb0cW famili ar


with the rules of 0 rders in such matters, cansee that


order is enti~ely insufficient, and the order itself be·
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1 insufficient I don't know that it would effect the validity


2 of the drawing, if one was held, and that is not· adrawing


3 at all. Doesn't say what the dra\ving is to be from; might


4 have dravm it from any old place) as far as that order


5 shows.


6 sJR FORD: We v;ill show by the actual facts ityas -dravJIl in


7 accordance with the law.


S THE COURr: OVerruled.


9 lir.R FORD: I then offer it as exhibit 2) and I will read it


10 to the jury. (Heading.) "In the Superior court of the


11 State of California, in and for the County of Los Angeles;


12 In the Uattel' oE[ drawing a trial jury) it is ordered and


13 directed that a trial jury bedrawn in the court room of


14 Department 9 of said court onFriday, the 29th day of Sept


15 ember) 1911) at the hour of 10 o'clock in the forenoon of


16 said day) and the number of said jurors to be drawn as


17 aforesaid is o:ro.ered anddesignated to be 125. It is fur


18 ther directed that thms 0 reler be filed this day with the


19 County Clerk of said County. Signed Walter Bordwell, .rudge. 1t


20 Endorsed: "6939. Department No.9. First order directing


21 drawing of te~ trial jury. Filed September 29, 1911,


22 E • .r. Lelande ,Clerk) by George 0., IJonroe, Deputy."


23 UR APPEL: just a· moment) your Honor. We move to strike


24 out the document just read by the wi tness upon the follow


25 ing grounds: First) that the order or the document in


26 question purporting to be an order is void on its face







42


TEE COURr: l!otiol1 denied.


last document and paper there -- and it is not the best


of law and that it doesn't direct from where or how the


Tha tall \'.e know as to the


On the further ground it doesn't appear to have ,I


!
I
il
:1
'I
;1


If it were an order of the court, it should appea devidence.


been an order of the court.


paper. In other words, it isn't a court order at all.


Sec tion 214 is as follows: ( Reading. ) "Whenever the' bus


iness of the Superior Court shall require -- It How, this


doesn't even state the busine ss of the Sup erior Court re-


the reasons it is notdravm in accordance with the provisions


upon the minutes of the court and not on a piece of loose


said jurors shall be drawn, nor does it direct when they


shall be summoned to appear or where, or in what depart-


quires anything, of course, \~thoutmeaning any disrespect


to anyone. First, there must be a finding by the court


that the business of the court requires the attendance of


a jury. Now, it doesn't lie in the power of a Judge to cal


a jury at any time he maydesire, simply because a notion


may come into the mind of the JUdge presiding, but it


~ys now here, these are the only occasions when that must


appear, when he has power to draw a jUry. . Vhenever the


business of the SUperior Court shall require the attendance


of a trial jury for the trial of criminal cases or where
in


the trial jury ha s been demanded. any cause 0 r causes at
A,.,


ment •.


lA'R APPEr., :
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1 issue in said court, and no jury is in attendance


2


3


4


5


doesn't wen show that no jury was in attendance. "The


court may make an order directing a trial jury to bedrawn


and selected to attend the said court, and such order shall


spec ify the number 0 f jurors to be dra"ffi and the time at


6 which the jurors are required toattend, and the court may


7 direct that such causes, either civil or criminal __ It


8 Now, your Honor, this doesn't purport to be an order of


9 the court, the mere reading of it shows that it is not an


10 order 0 f the court.
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It says this: It is ordered and directed ~- By v~om directed1


By Bordwell, Judge. Tt doesn't say -- it is ordered and


directed by the Court that the Trial Jury be dra1:m in this


department for the trial of criminal cases; that doesn't


say what it v~s for; it doesn't specify as an order of court


that any business required the drawing of a jury. lIow,this


I
,I
'I


I
:1,
I,


7 provision of the statute is a provision empowering the


8 JUdge to draw a jury in a particular manner. They must be


9 strictly pursued, a Judge cannot get out of bed in the morn


10 ing and come into Court and simply take a notion todraw a


11 jury. But whenever the business of the court r.equires.


12 There must be a finding to that effect, and that section


13 provides what the order must direct to be done. Therein we


14 contend that this -- this order is apiece of evidence-- thi


15 paper is a piece of evidence'as establishing the facts in


16 this case as matters outside is absolutely nil, that it does


17 not prove anything. Vfe ob.i ect to it and we ask it be


18 stricken out.


19 TIrE COURT: Let me see the paper.


20 UR ROGFRS: I suggest to your Honor that the court order


21 must be in the minutes, a judge's order or a cha."Ill)er order


22 isn't sufficient for drawing 8, jury.


231m FORD: I may s~ate for the information of counsel. rt


24 is entered in the minutes.


25


26


TIrE COURT:


Sept e:rrtb er~.


Was Court in session on Friday the 29th of







1 IME FORD: We will show that in just a minute.


2 A Yes, your Honor.
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3 1ffi APPEL: We are objecting to that document.


4 TIrE COURT: Objection overruled. The motion to strike out


5 is denied.


6 1ffi APPEL: '\Ve exc ept.


7 1ffi FORD: We now attract your attention to page 246 of the


8 minute book yJhich you have in your hand, and ask you to


9 read the order appearing in the minute boak.


said jurors to be dra~n, as aforesaid, is ordered and desig


nated as one hundred and twenty-five. It'is further directed
be


that this order~filed this day ,nth the County Clerk of


on Friday the 29th day ot september, 1911, at th'e hour of


10 0 I clock in the forenoon of said day, and the number of


be dra~~ in the courtroom of Department 9, of said court,


18


10 /'A It is, In the Superior Court of the State of California,
,


11/ in and for the County of Los Angeles; the matter of drawing
1


trial jury. It is ordered and directed that a trial jury


!15
!
116
)
(17
\
"--


19 said county. Walter Bordwell, ~udge.


20 1ffi APPRL: Th~t is a repetition of the same thing. It can-


21 not be any more valid if it had been written on a nffi"lSpaper.


22 }ffi. FORD: Now, state vffiether or not a drawing of a term


23 trial jury \~s had in accordance with that order.


24 MR ROGRRS: Object to that as cqlling for a conclusion or


26 1,m FOP.]): Withdraw that. state v,nether or not you have


25 opinion, "in accordanc e".







1 Iany record- showing that the drawing >as actually had.


2 A I have a record \7hich is a record on page 247.
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3 Q


4 A


And several other pages additional,are there not?


2A7, 248, 249 and part of 250.


5 '!'.ffi FORD: We offer pages 247, 248 Cf 249 ani the first ;px


6 five lines of 250 in evidence and desire to haye the same
and


7 copied into the record by the reporter I may be deemed read,


8 ,nth counsel's consent. I vall ask, if the Court please,


9 to offer it all. Desire to have only a portion read. There


10 is a whole list of names included. I desire to have simply


11 the name of Robert F. :Rain read, simply to show that Robert


12 F. :Rain's name vas dra~\"n.


13 1ffi HOGF.RS: 0 f cours e, I don't -- Part of the r ec ords in


14 the case, shovdng pendency of the action, but as proof of


15 anything stated in an order -- it is objected to as incom-


16 petent, irrelevant and immaterial,not the best evidence.


17 I suppose the document itself is part of the records of the


18 action shovdng it is pending and the steps taken and so


19 forth is proper "to be admitted, but we object to it as being


20 considered in evidence,generallY,or as a recital or proof


21 of any statement going in.


22 11R FORD: We offer it for all purposes, of "hich it is an


23 official record ,.in proof of v.hich it is em official record


24 of the court.


25 MR APPEL: It is entirely in this case -- it isn't part


26 the records in this case,C',s far as we know. I deem so


that order.







41I vdll ask -- the vdtness has already testified I
official record of that department.


1 lIR FORD:


2 that this is his
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Monroe? A I did.


4 I wLll ask you whether you prepared that record, lir
. .1


2


3 Q And is it an accurate record of the proceedings taken


4 on the oc casions to which it refers? A It is.


5 THE COUH.T: Obj action ove·rruled.


6 !~R ROGERS: Exc ept i on •


7 lfR FORD: I now desire to :r~ead to the jury a portion of it.


8 "In re drawing of trial jury __ It


9


10


11


12


13


14


15


16


TEE COURr: Read it all, unless counsel vmives --


J·,m ROGERS: Don't need to read trot whole list of names.


It may all be considered read.


'I


I
I
i


I
I
I
I
I


17 trial jury, and after duly shaking the trial jury box con-


18 taining the names of .. persons selected by the judges of


19 the Superior Court of Los Angeles C·ounty, state of Cal-


20 ifornia, to serve as trial jurors, ragularl¥ drew therefrom


21 125 slips of paper containing the names of the following


22 persons written thereon, to-wit -- I vdll not read the list


23 of names, but read the name of Bain, Robert F. <?ppearing


24 among the list of that 125 names. Bain, Robert F., 345


25 West Sixteenth street, L.A. At the conclusion of the


26 list of names, innnedi ately after the drawing was complete


it was ordered that U I8lxolll:ex the clerk make,cMmi$f19J>~i\\~/~JBiJly
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1
list of names of the persons drawn as aforesaid, and certi-


fy the sante as required by law, stating in his certificate


the date of the order and of the drawing, and the number


of the jurors draYffi, and the time when and place 'where such


jurors are requi red to apIB ar, to-wi t, Uonday, the 9 daY


of october, 1911, at 10 o'clock in the forenoon of said day,


at the court house of said Los Angeles County, in the court


room of Department 9 of the Superior Court of said County;


and it is further ordered that the list of jurors dra,\vn be


certified and delivered to the sheriff of said county for


service, as required by law, by proper process, and that


the sheriff make legal service and due return of his


13 action in the premises, and the list of names as dravm ~s


14 dUly certified to the sheriff as. ordered by the court. It


15 was further ordered that the persons whose names were


16 dra\vn, as 2~oresai~, appear and attend this court in Depart


17 ment 9 thereof, on Uonday, the 9th day of October, 1911, at


18 10 o'clock of the 'forenoon of said day. Now, Robert F.


19 J3a in -- I vJill 'Withdraw t m t question. I '\till ask you to


20 state ~hether the document whmch I hand you is the certi


21 ficate ordrawing of the trial jury which you prepared-


22 I 'Withdraw that. I .v.i.ll lay the foundation. Did you pre


23 pare a ce::'tifica~e of thedra....ring to that trial jury in ac


24 cordance ':'lith the court's order? A I did.


26 document vJhich you repared? A yes sir, it is.


25 o
" And is the docunent which you hold in your hand







1 MR FORD: We offer it in evidence as People's exhibit 3.


2 MR ROGERS: That document don't, if your Honor please


3 I don't understand that -- this is a certificate of the


4 sherif'f. SOme of it is certified to and some of it is not.


5 S9n\e of it contains memorandum which this \vi tness didn't


6 make, and pencil memorandum and erasures, one thing and.


7 another of that sort. Ce:-tainly that is not€V'idence in


8 its present form.
, .


9 lER FORD: We offer it as being merely an 0 fficial record


10 of the court that day.


11 UR ROGERS: It isn't an officialrecord of any court for any


12 day.


13 Mil FORD: Document on file in Department 9, then.


14 MR ROGERS: That doesn't make it adrlissible for aT.\Ything.


15 The sheriff for the County of Los .Angeles, and I hereby cer


16 tify and a lot of blank sheets of paper. That is all there


17 is to that. I submit the document to your Honor. It isn't


18 a certificate at' the clel?k.


19 l!R FORD: I wi thdra',,"J' it for the moment. Iattract your at-


20 tention to the document asdrawn by you, contains a number 0


21 sheets of paper attached to it, and purporting to be, on


22 their face, certificates from the sheriff's office. Was


23 this document returned to you ",lith those raJSrs attached


24 by the sheriff of this county?


25 UR ROGEH.S: That is obj ected to as imma terial, incompete


26 and irreleITant, and, moreover, not the best evidence.







1 Leading and suggestive and no foundation laid.


2 IfR FORD: Thefact as to whether it 'has returned to him


3 by the sheriff would be mat:ter within the \vitness' ovm


4 knowledge.


5 l'1"R APP:BL: The statute provides t hat the record shall be mme


6 Of course, Uat is the only evidencfe that can be introduced.


7 1m FREDF.RICKS: The point is, as I see it, it is a question


8 whether ],{r Bain was a juror, and being in a position where


9 by it would be a crime to bribe him. Now, we have got to


10 show what the records v,ere first, and then what other facts


11 are also, and all we can do is show what the records Jm::X:E:


12 are at this time,' and the rest of the facts afterwards.


13 lJR HOGERS: You have got to get the records in, your Honor


14 please, in the proper ".vay, and they have got tobe proper


15 records. I don't understand tt.at the Clerk can testify to


16 fugative memorandum of the sheriff's office, much of which


17 is not certified to, contains no certificate of the sheriff


18 whatever. The fact that he may have filed it doesn't give


19 it any varity or fou~dation.


20 lilR FORD: I am only questioning him about it. I have


21 wi thdravm the offer 0 fit.


22 TEE crotm'.!': Obj ection YJaS made that your question was 1 aid-


23 iIl;g and that obj ection is '!.'ell taken.
, .


241m FORD: State, 1fr Monroe,. v.Jhat those papers are that


25 ·are attached to this document, if you know.


·26 lfR APPEL: That we obj 00 t to, your Honor please,
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2


ground that it is asking for a conclusion or opinion of


the ~~tness. The papers themselves speak on their face
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1


I
what


.
3 they are, and this giving them a name would not make them.


4 any more . than they purport to be, and your Honor. it is


5 held 'where thestatute prescribes tmt a record shall be


6 . made of things. or certain proceedings. that record must


7 be made in the manner indicated in the statute. and it is


8 the only evidence of a fact. just as much so as trying to


9 prove t tat a man is naturalized. The statute provides how a


10 man :Shall be naturalized by the court. Cannot bring a man


11 to the stand to prove by oral evidence that he was natur-


12 alized. There nJW,st be a record.


13 J-fR FORD:' I wi thdraw the question for the time being. You


14 have stated that that document which you hold in your hand


15 was a certificate prepared by you? A Yes si r. I did not


16 look inside. It is not all min e.Simply this portion in


17 pursuance to this order. it is a copy of the names regularly


18 dra\"JD end certified to the sheriff.


19 Q When you s aid this portion, you indicated the last


20 :five !=flges of the open document -- of the document that is
....


21 fastened together? A yes sir.


22


23


24


25


26







by llr Manning.


Q He is a deputy sheriff? A He is a deputy sheriff.


1lR ROGERS: I move to strike that out; that is voluntary.


THE COURT: Strike it out.


Iffi .APPEL: You can prove anything by oral evidence.


Iffi FORD: The Clerk certainly can state whether or not he
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1Now, to that document as prepared by you, there haveQ


been added five other sheets of paper, is that correctE


A Yes sir.


Q Now, the document as prepared by you consisted of the


last five pages? A Yes sir.


Q What did you do with that document after haVing pre-


pared it? A I placed it in the hands of the sheriff.


Q And when was the document returned to you? A The


document was returned on October the 9th.


Q And by whom -- October 9th, 1911? A October 9, 1911,


knows an official.


MR APPEL: How can this man know he is a deputy sheriff?


Q BY m~ FORn: Who is I.ir !.'ranning?


MIl TO GERS: I ob ject to that as incompetent., irrelevant and


i~~terial. I am not technical about these things if your


Honor please~, except there is a proper way to do this so


that our records may bepreserved in every rarticular, and


there is no use in proving it in an improper fashion and by


adding to the time and prudence necessary to.get a complete


record. All ~e desire to do is to preserve our rights i
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1the matter. If counsel \,i11 offer documents by the custo-


dian of them and pass them up to your Honor and. 0 ffer these


and let your Honor observe them and we make ourob jection


and \,e will get on, but he is trying to slip in matters --


I use that with all due respect -- trying to slip in matters


that he cannot prove in any 0 ther fashion, 'and I want to


aid the trial as fast as I can, you cannot prove things in


that way, because our record won't be preserved, we will be


compelled,to make twenty objections instead of one. If


counsel will offer such and such a record we will look at


the record and if we have any objection we will say so,


and if V\"e have not we will state that. I object to the


proving of documents piecemeal, when they are trying to got


them together and make up the defi cieney by orail. testimony.


There is a way of doing those things and do~ng them quickly


and correctly, and we will preserve our rights. That


situation as there disclosed he certainly cannot say mlo is


Mr Manning; he might say he is a tall man with a glass eye


and yellow hair, and What would that convey?


MR FORD: There are a thousand issues or facts that might


be raised in this case on a great many matters, that can be


raised, and if counsel wants to raise them, well, we will


have to bow to his wishes in the matter and to prove, if


necessary, that Mr Manning is actually an officer, or he


was acting as an officer. Now, counsel do not contend for


a moment, I take it, that as far as this case is concern


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 it is a matter of no importance whether Mr Warren Manning


2 mas actually been regularly or duly appointed, or whether


3 he was merely a defacto officer. If he does, of course,


4 that vnll raise an issue that we will argue and. prove, if


5 neoessary.
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1 This officer,who is now on the stand, is the custodian of


2 this document. I vvant to show it had been returned to him


3 by a deputy sheriff in the usual course of the court's busi-


4 ness, and if he v.c:mts to raise issues on some of those li ttl


5 matters, of course, we will have to meet them.


6 UR ROGERS: They are no little matters, if your Honor


7 please, to make the hecessary proof in the proper yay.


8 It is like trYing to run an adding machine, if your }fonor


9 please, and hitting the vrrong keys. You get the ~Tone


10 total. Of course, it is a little matter to hit one key ,~ong


I


11 but it spoils the vfuole total. Now, here is ~document of
witness is a


12 which this/custodian, which contains many pencil memoranda,


13 . vfuich he didn't make. A I made those, '1\~r Rogers.


14 lfR ROGERS: (continuing) At the time he sent it out it con-


15 tained check marks, he makes -- it contains erasures and


16 it bears one file mark. Now, attached to it are certain


17 fugitive sheets which are not bound in yJi th the original


18 document, except by a sort of a fastener, which contain on


19 one sheet the name of A. L. Hanning, the rest of the sheets


20 here contain no names at all, not signed, we do not know


21 vfuether they are fugitive papers or what they are, and there


22 is no ~~y of proving the document.


23 1ffi FORD: Well, ~r Rogers, I \til1 offer the first page only,


24 to which the name of ]'Jr Hanning has been added or has been


25 written. We offer the first page of this record in


26 together yrlth the last five pages constituting the


cate prepared by the vrltness.
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were sworn to well and truly answer such questions as rna


l'iffi FORD: Will you have l.fr T\ifannihg come up 1'11'1' bailiff.


TH3 CLERK: Do you vnsh that ~4rked for identification?


identification. I ,ull call Nr Manning.


TH~ COURT: Marked exhibit 3 for1identification.


ME. FORD: We'willget,': Ur Manning.


TIrE CODHT: lJarked EXhibit 3 for identification.


bill FORD: Will you now turn to the minutes of October 9th,


1911,and read the record of ~hat v~s done in court?


A ''J',fonday, October 9th, 1911. In opren Court,Hon. Walter


Bordwell, Judge presiding; Clerk,sheriff and reporter prese t


In the matter of return day of trial jurors. Now, at this


time, being the day and hour set by the court in its order


of september 29th, 1911, for the return of the venire of


125 term jurors dra~n on said september 29th, 1911, the


Sheriff's return ~hovffi 102 served and 23 not served, the 23


not served 'being deceased or out of the county. 102 served,


102 present and answered to the call of their names, Who


ledge, Get at it, right, and get at it quick.


!JR FORD: Vre ask the doc ument be marked exhibi t 3 for


1m FORD: Yes.


1 Is that satisfactory to you?


2 1m. ROGTIRS: I 01)j ect to that as incompetent, irrelevant,


3 and immaterial, two different documents prepared by tvro


different officers, relating to two different matters,


not prepared by this vdtness or in anywise within his know-
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excuse. After vvhich the following requests for release from


excused from service were gi~n an opportunity to make their


Yes sir.


They should be


A


A


-_: -- "Do you want the


there were a6 which should be 55, that man


leaving on the panel and appearing as


That .....laS a


Are their names there, of the 46?


A


VlaS not served


wit, 47,namely -- "


apparently fit for service and not excused by the Court,to-


~ That is all I am interested in.


Jill I~OG:n1RS: That court r ec ord, if your Honor pl eas es ,


appears on j_nspec tion to have been a.ltered, the name '.7ri


1:[R FOPJ): How, among the list of the 47 vlho 11ere left on the


panel as apparently fit for service, appears the name of


Robert F. Bain, is that correct? A Yes sir.


service were granted. namely, 55


55 names read vmich were excused?


1m ROGERS: That has been changed, what is that change?


there. If they are not there they should be there.


1m FOPJ):Here are the names of the 46.


MEt F9P.D: lto •


A ('Continuing) "-- there being 46 trial jurors present
and all, to


and not excused,/this date, having their qualifications


to act as trial jurors are declared by the Court to be and


constitute the trial jury. "


1m P.OGBRS: No, the names of the 46?


asked them regarding competency and qualifications to


act as trial jurors. Vfuereupon all those desiring to be
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1 IdO~vn .~ere in pencil and the name stricken out here in pencil,


2 and the names appear written in pencil.


3 1·m FOPJ): I ask thcJ1t the 1n ok be exhibited to the jury and


4 that the vdtness explain the reason for that pencil mark


5 that the jury may thoroughly understand what it is.


6 HR APPEL: That is for the court, a mutilated record, the


7 admissibility of it.


8 MR FORD: I ask that the Gourtlook at i t,and that the jury


9 ~~ given the privilege to look at the record, so that they


10 may decide whether it is mutilated or not.


11 l1R ROGERS: If your Honor please, that is all nonsense, and


12 I object to it as incompetent. T didn't say the record is


13 mutilated. I said,vmere you produce a record that is changed


14 you must account for the change,and that is all I said.


15 I call for the account. A I can account for it.


161m ROGERS: Go at it. A There is an error in the jurors


17 excused. It says· 56 and should have 'freen 55. The Seaborn


18 Manning ,vas not excused, although his name appears among the


19 excused, therefore making that 55 instead of 5£ excused,
were


20 1fr Hanning appearing among those who/served,and it should


21 have been 4,7 instead of 46.


22 MR FOPJ): Then, when you V,Tote the name Seaborn Hanning, in


23 line 13, from the ·top, ijr was erroneously written in?


26 pencil mark through it? .A Yes sir, I did,.


24 A


25 Q


It \'las.


And in order to make it conform to the facts
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11~ ._~:~ line 28, you inserted in pencil the words Seaborn


2 rJanning as among those present,fit for.service, is that


3 correct? A It is.


4 Q And you did that in order to make it conform' to the fact?


5 A I can ITerify it by looking at exhibit 3 for identifica-


6 tion.


7 Q Did you do that.to make it conform to the facts?


8 A I did.


9 Q And at the day the minutes were wTitten up? A Yes sir.


10 MR FORD: We will now ask that the jury be permitted to


11 ex~nine this record, so that there vrlll be no misunderstandpn


12 HR. ROGERS: I have no objection, if they want to amuse them-


13 selves, but it is absolutely incompetent.
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lJ:R FO"RD: They might unconsciously, give it more importance


than it is entitled to.


1m ROGERS: It ShOV1S it is a funny '.'lay to keep a conrt


record, that is all, to keep it in pencil.


(Book exhibited to jurors.)


Q BY MR FORD: At the time this record WdS prepared, you


had an assistant, did you, tfr lJonroe? A Yes sir.


Q What was his n~ne? A Cha~les Doan, D-o-a-n.


Q, You kept the minutes of the court yourself, and then hOO


him write them up in the books? A He would write them in


the books;a ftervlards we would compare them , ::\nd tm t


error I discovered.


Q When you compared the record Mr Doan had written up


from your original minutes, you observed he had inserted


the nane of IJannine in the wrong place? A Putting the


name of lfanning in the excused, when he should have been


in the accepted.


Q You made the correction yourself? A yes sir.


Q Now, turn to the minutes


THE COURT: How much longer vvill it take for this witnes s 1


IJR FORD: I am anxious to get through wi th him tonight, to


save him coming reck cgain.


1m ROGERS: You Gannot do it.


'MR FOPJ): If you feel it is nooessary to cross-examine


1..'!"R ROGERS: Certainly, 0 f course.


MR FOPJ): -- we might as well adjourh, your Honor.
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1this is a good time for


the court again to ad-


3 nonish you as heretofore, you should not talk or let anyone


4 talk to you about thi s case, do you form or exp ress anY'


5 cpinion relative to its merits until the whole matter; is


6 sUbmitted to you.


7 l~R FREDERICKS: What is the hour tomorroW' morning?


8 (Discussion as to adj ournment.)


9 THE COURT: We vlill M.j ourn lmtil 9 :30 0 t clock tomll7rrovV


10 morning.


11


12 Here the court took an adj ournment until Saturd~, 15ay


13 25,1912, at 9:30o'clockA.7T.
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1 "IU RE DRAWII:TG OF TRIAL JURY.


2 11 In pursuance of the order made, filed and entered on the


3 29th day of September, 1911, that a trial jury should be


4 draWn, and this being the time set for the drawing of said


5 trial jus;, the Clerk in open Court, in the presence of


6 the Court, proceeded by order of the Court to draw said


7 trial jury, and after duly shaking the trial jury box con


8 taining the names of persons selected by the jUdges of the


9 Superior Court of Los Angeles county, State of California,


10 to serve as trial jurors, regularly drew therefrom 125 slips


11 of paper containing the names of the following persons


12 written thereon, to-wit: Anderson, Geo. E., Covina;


13 Adams, T.W., 965 E 4th st, Long Beach; Ackerman, Alexander,


14 1136 E 1st st., L.A.; Amsden, Munroe ~., 210~ Union Av,


15 L.A.; Ambrose, Jas. C. 210 W 62nd st, L.A.; Allen, Chas.


16 W, 120 W Grand, Alhambra; Bent, Chas. E., 4211 Glen Albyn


17 Drive, L.A.; Braun, F W, 625 Shatto Place, L.A.; Binder,


18 Chas F, 1315 Crown Hil' Av, L A •, Bart~e, Jno H, ~onrovia;


19 Brown, Wm. 141 No Grand Av, L A; Bently, TI H, 1202 W 2nd,


20 St., L A lBain, Robt F, 345 W 68th st, LA: Benson,


21 J Cloud, 1227 Waterloo St, LA: Barnes ~ Isaac C, 426 Pichler


22 L A; Bechtel, Jacob L, 1641 W 23 ~d st, L A Bake r, Martin


23 Lancaster; Bacheller, Horace C, 1847 W 47th st, L A;


24 Coward, WeI ter L, .Artesia; Carpenter, Andrew L, 134 W 31st


25 St, LA; Chaffey, A M, 3644 Wilshire Blvd., 1 A ,.


Castle, Delos C, 618 W 41st, L A; Christney, Chas,
26
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,


1 Magnolia, L' A; Cook, W J, RFD lio 1, (Eagle Rock) LA:


2 Cross, I!'rank F 1519 Gramercy Place LA: Currier, A T


3 Spadra; Carpenter, Wm M V c/o J B Robinson Co., Boston


4 Store LA: Chaffee, Chas D; 1242 Domey LA;


5 Clark, B W, 1320 Wrjgh t St L A Caldwell, John B, 2024


6 Ellendale PlaceL A Chapin, Hollie B, Azusa; Dunlap,


7 Albert H, \Vhittier; Dutton, Elmer Eugene, 2037 L~~irada


8 Ave S Hollywood; Deane, Barnabas 2480 St LA: Dunning,


9 Wm W, 619 Vine St L A; Decker, Ernest F, 1537 50th St L A:


10 Everhardy, WM, 1401 Alvarado Terrace L A: Easley, E L,


11 Vlhi ttier; Edwards, ,Frank H, 753 Harvard Eoulevard; ma


12 Frank H. W. 1705 S Figueroa, L A Foot, Frank D, San Pedro;


Fletcher, Francis


Packing Co, L A; Hiatt, Zira J, 1688 Locust st, Pasa-


Raymond Ave, Pasadena; Holmes, aae. 129 Surf St, Santa


Hepner, J 0, Covina; Hayman, H L, LaCanada, or
23


24


21 ena; Hutchinson, Paul, Altadena; Hart, G A, Natick House,


22 A: Hardy, Robt P, loth & Boston Sts LA: Huntley, E,


25 FD No13; Holabird, HG, 1921 Oceanview LA; Relson, Z


ong Beach; Harris, Henry L, c/o Harris & Frank, L A;


20


15 ,1141 W 3rd St LA; Fisher, Walter H, 304~ Wilshire Blvrd


16 A; Foley, T J, 805 West Ocean AveL Beach; Foshay, J A,


17 023 W 68th St LA; Godber, H H, 455 N EIMolina, LA;


18 ray,W M, Gardena; Green, E N, 315 W 3rd St L A; Green,


19 D, Pomona; Gregg, Wallace, Vlliittier; Hauser, E C, c/o


14 ogarty, T, Alonso, 2057 W16th St L A


13 airbanks, Fred C, So Pasadena; Forbes, T W, Alhambra;
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1 arris, H?C, Monrovia; Jessen, Otta A, Garaena; Johnson,


2 dmona S, Rivera; Jones, G M, Ocean Park; Kemp, G C,


3 41 Westlake Av, L C; Kelley, J E, 96 Stanaford Av Pasadena;


4 e110s, Giles, 3002 Wilshire Blvrd, ~ A: Kinney, (or Kinnie)


5 avid A, 881 Minona St, Pasadena; Lockwood, Ernest H,


6 7 So Raymond Av Pasadena; Leach, Beo A, 26 So Alan Av


7 asadena; Lipez, Pedro :B San Fernando; Lemon, Elislia H


8 laremont; Lee, A W, Spadra; McCreery, Samuel R, 700 W


9 2nd St L A McCreedy, Warren W, 145 S Greenwood, L A',


10 ~cCann, Owen, Cor Pico & Grammercy Place, L . McCament,,


11 0, 234 S Marengo, 'Pasadena; McIntlbah, A R, Compton;


12 fuKee, Geo W, 1129 Mignonette st, L A; Mercer, Marcus,


13 asadena; Manning, Seabonr, Downey; Mines, Wm W, Los


14 ngel es; !:!artin, WP, RFD No 11 Box 117; Mullen, F J,


15 27 l~o St Andrews St, LA; Nittinger, E P, 1454 3rd st


16 anta Monica; Nance, C B, 2943 Walton Av, LA: Olshausen,


17 A;1505 St Andrews Place LA: Oliver, Willis F, 2122


ShUltis, J, 2925 Altaura st, L A; Teague,onrovia;
26


18 a Salle st L A; Putnam, F S, 1544 'Palorm L A; Phelps,


19 A, Claremont; Quackenbush, H, 1319 W titt: 56th Place L A


20- ider, Frank, 225 So Madison Av, Pasadena; Robinson, Edward


21 ' 1012 No Garfield Ave, Alhambra; Robinson, A C, Casa Verdug


22 ambaud, Emil, Puente; Rice, Geo Sr. 5308 Pasadena Av, L A:


23 adabaugh, E B, Duarte; Roberts, Jno W, HollyViOod; Seery,


regory A, 1959 Bonsello Av, L A; Spalding, VI A, 134 lIo Gates
24


t, L A; Stoll, Geo H, 447 So LASt, L A; Shov;ers,
25
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1 Watts; Thompson, P C, 927 E 27th St L A; Thompson, H F,


2 2555 So Hoover St, L A' Trostle, W E, San Gabriel;,


3 Upton, S W, 931 Ho Orange Grove Av, Pasa; Vaughn, J A,


4 Pomona; Val entine, C R, Altadena; Williamson, VI C,


5 Monrovia; Wood I A, 464 Vermont Ave, L A; Whitcomb,,


6 C D, G1enclora; Winter, A C, 844 E Adams St L A;


7 White, VT IV, Gardena; Walker, newton B, 4678 Santa Monica


8 AV, S Monica; Wilson, J S, 601 Oregon Av, Santa Monica;


9 Yerxa, Thos Ed~ard, Melrose Ave near Windmere Ave, So


10 Ho11y~ood; Yates, Jas F, 127 Coulter Bldg, L A;


11 Immediately after the drawing ~as completed, it was


12 ordered that the Clerk make a copy of tl~ li st of names of'


13 persons drawn as aforesaid, and cer tify the same as required


14 by law stating in his certificate the date of the order ani


15 o:r the drawing, and. the numb er 0 f the jurors drawn, an d the


16
time when and place where such jurors are required to ap-


pear, to-wit: Monday, the 9 day of Oct, 1911, at ten
17


18


19


o'clock in the forenoon of said day in the court house of


said Los Angeles countY,in the court room of Department


Nine of the Superior Court of said county; and it is
20


further ordered that the list of the jurors drawn be
21


22
certified and delivered to the sheriff of said cou:g.ty for


duly certified to the sheriff as ordered by the Court.


was fUrther ordered that the persons whose names were dr


action in the premises, and the list of names as drawn was
24


25


26







1 as aforesaid, appear and attend at this court in Dopartment


2 lTine thereof, on Monday, the 9 day of Oct, 1911, at ten


3 0 1 clock 0 f the forenoon of said day_ t1
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1


2


AFTERNOON SESSiON,
.5346


July 19, 1912; 2 r.M.


3 ,JOSEPH L1 NCOL1! STEFFEHS,


4 on the stand,for further crOGo-examination.


5 TFE COURT. You may pr oceed, gentlen,en.


6 MR. FREDErICKS. Stipulate the jury is present.


7 Q Now, r.~r. Steffens, getting back onthe track again wbere


8 we left off, 1 was asking you just before the noon adjourn


9 ment, and when you left over to the jail the agreement


10 had not been reached. That was about 11 otclock Thanks-


11


12


giv ing morn ing.


Q And you replied,


A ~owards noon, yes.


"No, it bad not been reached. They


13 didn't get a thing u~til later in the afternoon." A That


14 is right....../


15 i Q When you left there where did you go, if where you went


16 had anything to do with this matter? A Oh, 1 1'Tent for an


17 automobile ride, just a pleasure ride.


18


19


20


21


22


23


24


Q A matter of pleasure and recreation? A Yes.


Q Very well, 1 will not inquire. None of those people


went With you who were over in the jail? A No, 1 left


them all in the jail.


Q Now, when you carre back at 5 or 6 Otclock who did you


rr.eet at the jail? A They were all there, 1 think; 1 am


not quite clear'that Judge YcNu:t was there, but 1 am qUite


sure :cavis was there and t1;e others.25


261 Q


I


Dav is and 8<Iot t and rarr ow and t1:e two Mc Narrar as?







1 Q Did you meet them all in one place? A Yes, 1 knocked


2 on the door where 1 had Je ft them.When 1 went ir: they seemed


3 to be just arising.


4 I Q They were .there where you left them? A It was all


5 over, yes.


6 Q They had had dinner in tte meantime? A 1 don't know;


7 1 didr:' task that, but it was all over.


8 Q Vlten did you have dinner that day? You didn't have dinner


9 over there at the jail, did you? A No, no.


10


11 1


12 i


13


Q By dinner 1 refer to the noon meal, thangsgiving day.


A No, 1 didn't dine With them.


Q Arid what was said then when you 'Nent ir. at 5 or 6 0' clock,


and Who said it first? A Oh, they didn't turn to me • They


14 were busy at their own thing. 1 wal kEd in--l could see


15 by the way they were talking with one anotber--


16


17


Q 1 know, that would be your concl us ion, :'~r. Steffens.


A 1 understand.


18 Q Wh~~t did you hear said .. ~f you remerrber? A 1 don't


19 remember; 1 don't remerrber what W3,S said.


20 Q You remen.ber the substance of vibat was said? A No,
I


21 because it was not said to me. Trey were just arising. 1


22 suppose 1 asked perhaps Darrow or Davis if it was allover.
t


23 1 don't remerrber distinctly. 1 reue~ber 1 seon knew it was


24 all right.


25 Q That it was· all agreed? A Yes.


261 Q That is, both brothers had agreed to plead gUilty?


I
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6


7


8


9


10


11


12


13


14


15


A That J. B- had cons ented to have J. J., that IV as t:be


only point.


Q That both bad agreed to plead gUilty? A Yes.


Q And that conclusion that they told you that trey had


conJe to cetween the time you left in the morning and the


time when you carr~ back at 6 o'clock? A Yes, or 5;


it was rather earlier than 6.


Q Now, :.!r. Steffens, you wrote an article some days after


that in regard to this transaction of the affair at the


ja_l, also including the entire matter which was pUblished


in the Express and elsewhere, did you not? A Yes.


Q And that was written on the day after they actually


plead guilty, 0as it not? A Yes, written ttat night-


tha.t afternoon and ni gb~.


Q . And you attempted to state there what your memory was


Q. 'Paven tt read that over be for ettak i ng Ue stand '1 A No •


0 Vl ell, you read it over at the time it was pUblished, 1v


presuwe? A Yes, I dictated it, of course.


Q And it correctly recited tr.e facts as you r enierrber e d


16 of the facts, did you? A Yes.


17 Q You have read tr.at article over, 1 suppose, or have


18 you lately? A No.


19


20


21


22


23 them at th::1.t time, did it? A Pretty near. Of course


24 it was a ne','Vspaper story, rapid~y written--dictate:i, not


25 VIr i tten •


26 Q You intended to recite the facts? A







wish to see it.


right.


(Papers handed to witness, who


It was your intention to state the facts, that is the


exarrdncs same.)


Q


THE COURT. Tffit is what you intended to do, is it not?


MR • FRErEB. 1eKS' 1 in tended to as k him if he -that is all


THE COUP," 1 did not want to interfere with your method


of ex~mir-ation, only to save time.


looking them over :at the same time.


sheets as you fir-ish them up to :,~r. Steffens so he can be


THE COURT. VJe rr.ie;ht safe a li~tle time by passing tr.e


regard to what happened at the jail that day.


ques ticn? A yes.


it was pretty c los e to the facts.


MR. ROGER S • Yes, sir.


The part 1 was going to call your attention to then, you


will find on page 7, over in t~e right hand column, in


Q Row, 1 have here what purports to be a clipping or copy


you to refresh your memory. 1 show it to counsel if they


didn 'tsuppose you did. (Handing san,e to counsel.)


MR. ROGERS. Whieh page did you call my attention to?


MR • FREDF;nlCKS • Why, the par ts 1 I' eferr ed to you wi 11


find either with a mark around t1:.em or with an underscore.


MR. BOGEnS. The w1:.01e article, may 1 see the whole article?


MR. FREDERICKS. You want to see t1:.e whole article. 1


of that document, and 1 want to show a portion of it to


1


2


3


4


5


6


7


p 8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







to be interrogated about it, it might as well be done at


read the whole article, if he i~ to be interrogated con-


cerning the article.


one t iIT,e as anoth er •


535~
I


I


I
I


I


I


I
the witness might desire tosay,


That is all right.


Very 'Nell.


It is Vlell to read the whole matter, if he is


page 7 is the one he refers to particularly,


1 meant to


(Witness axamines'same.)


the part that is marked.


A


MR • FREDERICKS.


MR. ROGERS.


MR. FREDERICKS •


MR • DARBON •


MR. nOGERS'


1


2


3


4


5


6


7


8


9


10


11


12 THE COUPT. Yes.


13 A No, 1 'vi' 1 only read the parcels r:e wants to question


14 me about. Would you n:ind to let me see eacb tin,e the parts


15 you want to inquire about?


16 MR. FREDEB leKS. Yes. Q Now, in r egar d to th is par there


17 'I\'here you describe what occurred over at tte cOlmty jail


18 on the Ilior\j'ing of Thanks gi v lng, if you ',vi 11 just read the. t.


19 (Handing paper to witness. )


20 A Out loud?


21 MR. FRF.DERICKS. Oh, no, no. (Witness reads paper.)


22


23


24


25


26


A Yes.







A yes sir.


\A yes,


Ifgav e his con-


A yes.


11_- J". J". was vd.lling. He -_lIe J".J".)


sent after 5 or 10 minl1tes talk, and I sat with Jim while


the lav;yers talked to Joe. 1I jIOVT, haring refreshed Y01.lr


the. t is correc t.


would be J" .5.?


memory is it not -- was that statement correct?


Q ~ell) then,. it is a fact that J. J"., or that J. E. had


consentedd fonr or five d a.ys before, and that J. J. gave


his consent after 5 or 10 minutes talk there that mon1L-


guilty him~elf) objected to having his brother J"oe do the


same __ II Joe ~efers to J.J".? A yes.


Q II-~who had consented four or five days before to pI ead


there for the first time? .A Oh, no.


I vrent with the latter group.1I rfhat is to the jail.


Q IIAnd the story of what hapl)ened there, I shall tell


later. All that need be said now is th at J"im ll
-- That


.5351


llR FREDEHICK,s: How, I will ask you, ]i~r Steffens, if yO~\
\


did not im.mediately after thEse men had pI ead gUilty, as \.
\
I


you have narrated, "arite this article to the Expre-,.m and j


\other papers; which you say yon afterwards read over and 1


fonnd to be correct, say as folloV1S: "rrhanksgiving day 'II


wqs the crucial day. The terms had been ne;,jotiated dovffi l


to a point where there were only two differences. Harry
Chandler vtent


A. to see.the district attorney' to ask him to concede


one point and counsel for the jJcNamara boys 'went to the jail.


1


2


3


4


5


6


) 7


8
p
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1 mally -- J. J. always consented, and J • .T. consented to


2 the tenn of years; that is, giving his consent to the t enns


3 as we brollgilt them in, then the hitch came as I described.


4 I J .B. didn't think his brother VJould be 'willing to go and


5 convict labor, but J. J. was willi~g to do that.


6 Q r]'hat is the point here. A V!e tried to get J.B.'s con-


7 sent.


8 That is the point here; "J. J. gave his con sent after


9 5 or 10 minutes talk, and I sat with Jim while the law-


10 yers talk ed to Joe. II HoV!, just before that you said


11 that J. 5. had agreed to plead gUilty several days before;


12 didn't you mean there t:tet J. J. had not so agreed until


13 that very morning? A Perfectly natural for J. J. to


consent after 5 minutes, becC'ause although his brother


didn't know it, he had consented to take a sentence. All


16 he h ad to ~ree to then was the term.


17 But you say that J. B. had consented four or five dqfs


18 before to plead guilty? A That was about Sunday, yes.


pression I tried to give you this morning.


J. B. Vfell, if both of them had agreed to plead guilty19


20


21


22


23


24


Q


tail. That, ,in substance , gave the public the same im-


25


26
Q


Q


You think it does? A Yes, doesn't it?


~:rell, if .you ask me, I must anSVler no.
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AIt did then.


the labor 1;,'0.rld thong ht or 7rhat you faun 0. the pUblic


A Hay I


__ If (J.5.)


You say that the brother, after 5


yes.


If the \7hole labor world <:md 7rhen I got here I found


I started the ';/hole paragnaph by saying, "All t bat need


yes, but you don't say that the brot her had agreed


giving Day, that is the point I am making.


A


Sunday, or "t!hether he had agreed to plead guilty on Thanlcs-!


I


TEE COUnT:


QAll that need be said now is that Jim


the public also thought that J. J. was the


e'/.:plain this nOi'!?


or 10 minutes tall<, agreed there to plead guilty.


ia~ly, that J.B. held out --


Q It didn't make any difference then, but it may now.


thought cft e l'\vards, ~ not being in any s ens e a modifi


Q Whether a r not J. J. gad c.greed to pI ead gUilty on


or five days before.


.
The point I wanted to leave 'with my labor leaders espec -


A


A


be said," is givil~ this impression. What difference does


it make to the pUblic, Yihether it was on Sunday or lIonday.


7':R :r;'OTID: Just pardon ne, ]:r Steffens. ',7e obj ect to v/hat


TTR FREDEillCI:S: If you think it needs an explanation.


I
.Tust a moment. I


:~il:Y-:i:::1;~: sent:d ::::. O:ef::: :::Sa:::::et:Oh:~:iS I


brother plead guilty. I


four I
I
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made an error there.


1.ffi FHEDERICKS: VIas it J. J. or J. :B. that you meant?


A }!{Ost 0 f the pUblic t bought J. J. ';ras th e strong er


the harder fighter, and Vfe discovered in this instance


that J. B. 'tras the harder fighter, and that is tnrning out


to be so in prison today.


A yes. Today, got J. B. in


A I am 8'x::plaining my newspaper


'7e obj ec t. The wi tn ess is allowed to make his


A He thinks I made a slip.stat ement


UR FREDERICICS: In prison?


t he dung eon.


tion of his statement.


artic Ie.


THE COURT: :IDat the 'iii tness go on. Proceed, JTr Steffens.


A I felt that. they, thinking that, and we discovering


that J. J. was th e man who held out th e h erdest, "vas th e


stro~ er man of the two --


HR DARHO':,T: Just a moment. You said J.J. I think you


1m FORD:


1


2


3


4


5


6


7
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examina t ion.


s:t'aterr;ent he is welcorr.e to it.


statement--


Iandl
I
i
!


If counsel puts in the whole


.535S--1


Now, let us just take a little rur IQ


over this--


MR. FREDFR leKS.


rlTI FREDERICKS· AJ 1 1 i1!ar:t is an ar:SVTer t'o the


Q You first talked to Meyer Lissner about this case, you


taken up line by line and isolated word by word--the whole


1 have not he can proceed as seems best to him on redirect


excerpts froffi an article to be underst60d ~ught to be


MR. ROGERS· 1 may say, you might solve the situation and


as well go in at one tiffie as another, and 1 dontt know if


tre whole transaction in the jail, and if counsel thinks


MR. POGF:RS. 1 ('lbje~t to that as incompetent, irrelevant


immaterial, haVing no tendency to contradict the Witness


or in any wise to modify his teatinony or being other than


give us a little expedition,if counsel will put in the


whole article, because if he does not 1 shall and it might


A 1 would like very much to explain that.


statement which is put in.


MR. FOnD· It is the state of mind of this Witness showing


MR. POGERS· 1 do not seem to have any influence


corroboration thereof and, IDoreov8r, it is not the whole


bis relation to tha case, what he thinks, his motive.


refer to these two men as heroes, didn't you?


•,MR. FREDF.RICKS Tria is a matter I have endeavored to cover
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1


2


this witness.


THE COURT. The court will give hiE, the


,
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oppor tuni ty. The


3 objection is overruled.


4 MTI. FRf,DF:?H~KS. Read the question, :.!r. Peterlliichel t a.nd


5 let the wi tnss8 answer tte quest ion.


~ MR. ROGERS. Very wel], g~ ahead. Withdraw tre objection.
, .


rr/ (Las t question r ead ~ )
II


/~ A Will you read the paB8~ge now?


~ffi. FREDFTIICKS. Q Do yeu want me to re~d the rest of it?


10 A Just the passage where 1 use that phr~se.


Wait until 1 get it, 1 bad it here a wbileQ All right.


ago. "And we talked about the rare opportunity he,"


referring to Lissner, "and his friends had of taking the I
I


first step in Los Angeles, they could begin with an act /


of generosity towards two heroes of labor who were__~
6 trouble, With all men looking on." A Yes.


11


7 Q IS that sufficient? A Yes.


B Q New, you did refer to them as heroes of labor? A Yes.


capital had a c1'~ance to n,ake a fine general impression on


as heroes by labor and deal generously by them 1 felt that


Tber e •A


Lacor regarded these two


1 don't call theffi heroos of labor, 1 said


And you believed they were?


I acor •


Q. No. A lJo, except in this inst.~nce 1 kneYv trey wc;:e two


n,en asheroes if capi tal could take two !Ten who were regarde


heroes i1;. the mir..d of labor.


26 implied that they were two heroes of lacoring men,
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were. 1 was glad to explain that, because it was mis- I


urrlerstcod at the time. Is t1Je rest of the story alJ right?


1


2


3 Q Is the rest of the story all right? What do you mean?


4 A Don't you.want IT,e to answer SOD,e more about the story?


5 Q Well, maybe illO, 1 will see. •'Now, ;,!r. Steffens--yes,


6 there is another little matter in here 1 will caJl your at-


7 tention to. You state in this story, referring to M4


8 Darrow, nEe carried it_- n that is the responsibility or


9 whatever you might say-- "alone at first Dr,til a week


10 before he had faith enough in the tempt to tdlk with his


11 colleagues about it and when he did he took them one by


12 one, not mOl'S than one a day, and told them about it. tl Is


13 that what ~r.r. Darro'."! told you? A No, that is still n,y


14 SlrfJpression. When 1 came back here to rsfresh ny n-emory on


15 these faetH, for instance, 1 thougtt--l couldn't believe


16 myself that the telegram to Nockles was sent as Boon as it


17 was, the impression th3. t was left on rI¥ lLind that the early


18 part of this had taken longer tr:.m that, it really did--


19 the telegrams 1 Bent otter parties made me see we got


20 nearer -to results sooner than 1 thOLgtt we had, but that


21 'Nas merely an impress ion of the \'iork we had done.


22 Q As a matter of fact, \;r. Darrow did tell you then 'fe said


23 nothing to ~is colle3..0u88 about it for probably a week and


24 then 1-e took trem one at a tin,e and not 11.0re than OTIe in


26 s tate en t. 1 thiTIk he may h ave told them one in tre


25 any day and to 1 d then; about it 7 A That is a rough







and one int~e evening.


until later.·


in succel:3Bion, for inst::mce, B'arrin;an, he didn't tell 'him


TFE COURT. You have not andwered the question counsel ask'
ed


you. C"Alunsel ask/you if :.~:~ D;irr01J told you this.


.535~
He, 1 think, did tell them one I


is my irnpreG8ion now' and he did tell themTbutby one.


1


2


3


4


5


6


7 A No, Darrow didn't tell me this.


8 MR. ROGERS. Wh3.t is the answer.


9 A No, Darrow didn't tell met:hifJ. That is THy own under-


10 standing of it.


11 M'R • FRF.DERICKS. Q. Do you know which one he told first?


12 MR. ROGERS· If Mr. Darrow didn't tell '!:'im the testimony


13 would not be binding in any way. Pe says it is only b is


14 impression of it, ;lr. Darrow didn't tell ~inlO


15 wffi. FREDERICKS' 1 8~ppose it will stand like a good dea~


16 of the witness'a testimony--


17 THE caUET' T1:at is true.


18


19


20


21


22


23


24


25


26
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2 had -;-;." told JUdge lTcNutt. I think I was there when he


3 told Davis, ~md I think he told JUdge IfcUutt first, and he


1 A


I dontt remember exactly -- he cer-


If you will let me anSi'rer. I think 11 e told me that he


told Davis second.4


5 tainly told HarrimaYl last.


6 Q Scott next?


7 'iIR DARROrr: If he knows.


8 l'"rR FRED EHICKS: If you knoy;? A Yes. I don t t remember
,


9 exactly; I a'l11 trying to give yon the best of my memory.


10 Vlhen did he tell you he told JUdge }!!:cUutt? A I dontt .


11 remember. I think it~as pretty early, though.


12


13


Q


A


Well, "'Ie vrill go back to that. Vlhen did he tell Davis?


He must have told Davis before Older 0 r I had been in


14 Los Angeles, because Davis was there '..'Alen we were talking


15 togeth ere


16 Q I expect that question is a little bit loose. Vhen


17 did he tell Davis that J. J. wonld pI ead guilty; that is


18 the question? A I think he told him t l~t on the ITondGY'


19 ':mell Davis came back and repo rted t hat you were going to de-


20 mand that J. J. Plead guilty.


21 Q :iJow, Ie t me fefresh yOU1' memoI"'J by yonr testimony


22 siven yesterday.


237m -eDGERS: Let us have the page.


24 JIm F EDERICKS: I ;-rill give it to yon in a minute. I


26 testify t;S follo\"/s, going back, in 0 rder to"et th e time,


25 ....Jill find it. I think it is on pcge 5262. Did you not







1


2


3


4


5


I will begin at the answer <it line 6: "This \-"s the c::::r I
sation I think, Monday morning, or Honday sometime. Itr


Davis CaLl1e back and reported that he had seen Captain


Fredericks, and that Captain Fredericks v.as asking, in ad.-


dJ."tJ."on to J T> t 1,° 1°f th t - J h Id takv • ~'"). a.r.\.J.~'S J. e, a J... S ou e a sen-


6 tence. I don't remember just what itw8s. I h8iTe an im-


7 pression that it'O/~lsten years. I remember Darrow and I


8 separately from lIr Davis, y.ho didn't know of the plans,


9 you know, at this moment -- Mr Davis didn,t know that Dar-


10 row was willing to consent yet, to have J. J. go t09,


11 ITr Darro'w and I tall<:ed this over, and felt that vlhat


12 Davis reported confirmed ''[hat I had reported out of the


13 dark, so to speak. Q --By lfr Rogers -- 'What did Hr Dar-


14 row say °Nhen Hr Davis reported what the District Attorney


15 had said to him on that ]Tonday? A -- As I remember it,


16 he told Davis that he ~~uld not let J. J. go, and he told


17 me to go ont and make a fight and say to EVerybody th at J.J.


18 could not ''So. At any rate, the rest of the7reek I was tell-


a fact, that wen Til" Davis didn't know that Darrow'was vv'il


J. .J. shoul d pI ead gui 1 ty? A yes, at that


And Hr Darrow -


everybody it "fould be impossible tosettle if J. J~


asked for, too. 1I How, on Honday, the 27th, is it not


QJ


ing19


20


21


22


23


24


25 JIR D ARRO'-'!: ':!hat is the answer?


26 (Answer read..)
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You are not v ery positive about that, are you, a rare


t her conferenc es Y,re· h ad Davis vr as there, when tIl. e whol e


~ I


I
I


l
I


I
t
I


I


/


I


you


A


No, exc ept that


A I mean, in tIl. e fl1r-


I thinl-c, now


Davis 1 earned that J. J.


A yes.


I don t t remember i'mether I YlaS


n fJ\IS was so bad that t.t that time youthe


hoyr late; the next dr.y, or the n e:d day?


and that


Then '.7hen do you think t bat


Did he ,'Set there that day? A yes, I think so.


i7 1],'e .. ,


Then, you don't know of your OvID knowledge that Mr


-:ri llin?; to pI cad Guilty? A


At t bat time in the morning, yes.


Well, soon Imew, you know --


sent out for JUcBe Jl[cHutt?


~ot tIl. ere.


Q


Q


Q


n;.vi s so on kn evr.


thing' 'it as talked abou t.


don't remember. Was I?


mention Judg e HClTut t, I think it ','ras probably ,'.rh En


,go,


think the same day.


there \vhen he told him, or \'inether Darrov! told me he had


told him.


think that yras the day wh Ell Darrovr told him.


A


you? A No, I am not.


Q


DarroVl did tell Irr Davis t hat day? A


UR FREDERICKS: YJere you the re ':rhe!.1 he tal d him? A I


MR ROGEHS: At that time in the mor-ning? A Yes, bnt I


\ ","las
,


~......
) Q now, isn't it a fact that at the timeDarro\V told \"\.


Davis, as I have narrated here, that he ','ronld not let J. J~,


\
\
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1!Q, Well, nmv, this J!:ro!1d~.y, the 27th, Davis came back


2 ! and said that the District Attorney '[,'QuId never consent


31 lIDless J • .T. Plead guilty, and that V! as th e same informa-
I


4 tion you say -that yon had been getting from the gr~pe-V'ine


5 rout e? Ayes •


6 Exactly. Now, let us go back to ITonday, th e 20th,


7 when you went to Lissner. When vIas th e fi rst time, s tart-


8 ing t11en in your mind ,ahen "',as the fi rst time that you


9 ever got any information t<s to ,,'ih at t he District At to rney


10 would or '0-ould not do in regard to the pleas of those men?


11 What day vras it? A I cannot. I' ec all exac tly; it must


12 have been,_;:;.


little. When~as Ffemont Older do~n here?


13


14


Q Let's see if Vfe cannot refresh your recollection a


Thursday, YlaS


15 it not? A Thursday.


16 Q Thursday? A Thursday.


17 TeTE ROGEHS: He arrived on the 23rd, v.'hatever that ':ras.


18 A yeS, Thursday. Vfe wired him the 22nd, and he got dovm


19 the next mOTI1ing.


20 1fR FHEDEHICKS: Then, til. e first information you didzet,


21 yrhenever it ','ras, was that the District AttOTIl8'J had a cat,e


22 (:;gainst both t llese men and that they must pI cad guilty; is


23 that not correct? A yes


26 t',70 men. This is from t he East, you mo,,"r.


24


25


Q


A


And t ret --


-- also that the Erectors Association ·'.-ere
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he was willing to do or desired, on the occasion when you


Q Yes,. wbat you reported to :.!r. Darrow, rather'? A


you had I
as to what,


I


That was


You never got any


A


any further 'Nor d back frow the Dis tr iet At to:cney


con tinued on the res t of that week.


other word fro~ the District AttorneYJ drcr--you, but that


in the beginning, that both men should plcad guilty'?


he had an inquiry 111ade of you and the District Attorney


Q The sallie position that the Distri~t Attorney had taken


taking intheeest.


I


had another communication. A After \Ir. Chandler report1


ed the protest that came from the east to General Otis-- I
1 think he had an inquiry made--Jr.y understanding was that


A Yes.


Q All right. Now that continued ~a the only word-- I
\ !


A But understand that first part of the week we still I I


hoped to move you fro In th~ t poa it ion. \ I


Q I understand that, I am not talking about th~t at presen~.
\ I


But that was the first word you got fron the District Attor~
!
)


ney that both of thesc men must plead gUilty?


was taking the same position the Erectors A3sociation was


IYou u-derstald \vhen (


you say 1 got word from the District Attorney-- }I


Q Well. A-- that 1 got it from the men that 1 thought


Q. 1 am only ~8king you about ~ Dis tr ic t A1- tOl'ney now.


When was the next tirr,e J -how s-:on after th'=it th'::.t


both those men muat plead gUilty?


wer'e communicating i'fith the District Attorney.


p 1
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1 vVhat 1 reported to 1,:r. Darrow as coming from that source.


'fns at fir s t ? A v es •


the tiwe that Franklin was arrested onthe 28th?


•. l~


I


I
i
I


I


A No, 1 '8egan to fear it--let me tell when


A No.


plead gUilty? A Yes, 1 began to fear he would have to .


plead gUilty earlier than that.


Q You began to fear he wo,-:ld have. to plead guilty about


it on Wednesday and on Thursday you agreed trat he ','-,ould


on Monday; you main tained it on Tues day; you maintained


25th that J.J. would not plead gUll ty? You maintaiEed it


Q And you ahvays maintained a'l of the week ending the


didn,t they? A Yes.


that is what they finally did do; they both pleg,d guilty,


on through Wednesday; continued on until Thursday, and


on trle 28th of the month, which was Tuesday; 80ntinued


Q And that continued on up until Eranklin wg,s arrested


Q. To have tl:e District Attorney change his rdnd? A Yes.


possible way.


A Yes, trying to get them to use their influence in every


And it was always tre same, wasn't it¥ the same as it


time you were maintaining to the men you were t~lking With


that J.J. should not plead gUil ty, that is carr ect?


~oth the8~ m~n rrust plead gUilty? A Yes, always the
_ ....."'_., """" '_' ~_. "" ~~-,,""r' -"""""':., ""~~~"-'-'.".,_.,-r-:-.- ...._-- ".__


stone w:111, g,s you call it.'·······.. ·-·
\"""""~~.~"':>t,.,-_~,..--..........-'~·'....... '<,!"..h"" ....+~~~


Q All right, call it the stone wall then. And all that


It Q No?26 \
\
I.


I ..







understood you h::!.d reported to them th:;.t they had reported


the backers of this thing here were the Erectors Associa-


tion in the east, and that there was 'Jomrrunications and 1


back to you, that is the w~y they learned what was going


on here and they reported, according to General Otis, to


answer. I
we heard I
that the I


!


I
I


I
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Certainly, 1 thought you were through wi th your


When 1 began to see, when on the Monday morning


to fear.


that you were demanding practically the same thing


Erectors Association were demanding out east, whether it is
tion


a suppoSi/n or not, we believed this was a national thing,


Q


A


1


2


3


4


5


6


7


8


9


10


11


12 ~ry to get General Otis to stop these negotiations; always


13


14


15


16


for the cry for two victims, ntt one.


Q NOW, you maintained, however, to everybody except ;.fJr. '\


Darrow that J.J. would not plead guilty up until Thanks- )1
giVing Day?


17 MR. ROGERS. NoW, that is not a correct statement. That


18 is s.n argument and a stateffient or else it is a que8tion.


19 If it is a question it needs an answer, if not, it ought


20 to be stricken out.


then and you had not agreed to it before?


MR. FRED'DICKS. 1 assumed it was a correct recitation of


)


the evidence. H01J're ver, 1 will eliminate th':tt part of the


23 question and 1 will say: Vlhat was it, why was it, then,


that on Thanksgiving nay you did agree that both these )


men should plead gUilty and Why was it you agreed to it
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MR. ROGERS. That is not a correct statement.


MR • APPEL' He has not made any such statement.


MR • ROGERS. He has not made that staten'ent.


MR. APPEL· He said it all occurred before that.


MR. FREDERICKS. An agreement among one party is not an


agreement. 1 am talkin~ of the agrcsllient With the other


side.


MR. APPEL. That don't make any differerce to the agree-


ment--


MR. FREDF:RICKS _ 1 VIi thdraw the quest ion and eliminate


th e word ltagr eement • II


MR. APPEL. They said they had agreed before •.


THE COURT. Now, read the quest ion.


MR. FREDERICKS. 1 am going to make another question.


15 Counsel doesn't like the term agreement.


16 MR. APPEL. 1 do 1 ike the tsrm agr eement •


17 THE COUR T· Ques tion wi thdr a"Nn •


18 MR. APPEL. Why is he assurdng it waB not :.greed before?


19 MR. FREDERICKS. Agreed among themselves he said.


20 THE COURT' W~at is the ques tion ?


21 MR. FREDER leKS' 1 am go ing to fr arne it if 1 ever get a


\ 22 Ichange. Why wa,s it, ;,cr. Steffens, th~t you never agreed


\23 / With the prosecution to do what--tc have both nese wen


\24! plead gUil ty until Th:mksgivin~ day? A You mean agree


b. -I.rD, 'IV i th you7


VI Q. Yes, make it th'"t WilY, if you wish? A







Q Thanksgiving Day? A Myself l yes, l_~oped rigr.~ t.9 .......,


53671
, I


you in court and decided 1 couldn't do anything with you I'
on a plea of rnerc~r. I


Q When did you come to that conclusion? AOh 1 l beg you~ I
pardon. 1 t.hink I came to the concl!iJ.sion on Thursday. \


"


/
the last monient to save J.J.l\'cNamara.
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1 'Yell) nO'7) '.;rhy Yr~s itt ~t t his was done on Thursday,


2 and not done on the day before or t.ho day after? i.'!as


3 there any reasol1.? A :Ho more reason than we are here to-


day and may be here tomo rro\'!) and why ~ren t t we here tamar4


5


G


7


Q


Q


Just happened that v:ay? A Yes, as far zs I mow•.,'


You ",:ere ver.J much interested in th ecampaigh of Hr


8 Harri!':1an) Ylerentt you? Had brousht ,moneJ out to help him


9 in his c a7np~dgn) from the East?


10 HR ROGERS: That is a donble question. A yes, I vras


11 interested in that cmnpaign. I a~ interested in ~ll of


12 th es e for','rard mov emCl1t s, \'11 erev er I can, I I" ai s e money,


13 especially if th8'J are lone fighters or poor fighters --


time realize to some extent it y;as going to hurt Ear:L'iman?


'Nerthing \7e


t .hetis all.than their t.hinz;


'Ole vrere so int ent on ':.hat y;e


yes, once in ~l 'while cross,ed our minds, but our things


doing that we aDnost forgot HarriD~n and his bloomil~


Q


haven't any money) and have don e ita great many times.


lmd yon realize that the Dl ea of gUilty of these tyro I
the - I


men, coming just before/\ 01 ec tion, in '-rhich Harriman was I
interested, w~s [;oil1g to be a serious blo\'/ to 1'::1' Harrirnan's I


AC ~l"-'"[hopes in the campaign) didn't you? aptaln l'rec.erlc.:.cs)


JI all that time \7e h~d ,r:;ot so interested in this
f
l


·6


14


15


16


17


18


19


\, 20
\


\~~j c ampaigl1.


~ t 0, Did you not) back in your memory, did you not ct the


~:l
!\


2f\ A


d5 \7 \ seemed bi~ner


JeG \""'~.,,"J '.,'.,rl'lY' . d 't ' J.. • 1 f . 1 t t' e J.. rl1. Ol n you ;laiTe une ~) ea 0 E~Ul y, 11 11) S" ~
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afraid even a week before.


along .for five :days more \7hen the election v,'ould be over?


The VIi tness has not said oIW-


The .:.ritness havirg already said ':hat they


And were yon afraid that the case would hcve to be


And that the jnry that ',vas being secured YIould be


Because we ".ere under this terror of exposure, and


tifi eO. to.


Q


would be a t rick question, if I ever s oW one in a conrt


room. I object to it as not cross-ex;::min~''1t]:oll. He doesn't


'~ere already afraid of; the District Atto~~v interpo-


kno'T','rho the jUI"Jvrere or C.'~fthil1g about them.


IE?. APPEL: Assuffiing.a,'state/factl\ the \'fitness has not t es-


the jUly that '.'.ould t r::l the case, after all.


the country, it';:as known out East, someone Y/onld put it


to the pUblic. If th e public 1m e'."1 it we couldn't


imputation ald an implilf'ation. If it ':ras 110t".atched it


thing of the kind, and that is a question trot bears an


tried after all? A yes, true.


included in the statement of the witness, your Honor.


TEE COURT: Objection sustained.


lates that into the statement ,of the ':Jitness, whic!lvlas not


Q


I thou,,::; ht the re VIas al vJays t hi s fear som aI/heres throughout


Q You kn e:{ the case vmuld have to be tried? A yes, the


case ,'[ould have to be tried. (:::J~--'c.....•., ......,,- I :'


Q And yon '.'rere al'i'[;::ys appr ehensive of that? A We v;ere


haueit leaked out, [,11.0., ::really, it began on the 19th, as


A


1m PDGERS: VTai t a minut e.
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1 UR FREDERICKS:
\\


You were vrilling, Hr st effens ~ you and l'Ir .


2 Darrovl, that ;r. B. UcNamara should be hang ed if ;r. J. could


3 go free, \'rere y011 not? A Not for a moment.


4


5


6


7


8


·9


Well, nO'll, let's sec: let's have tlwt little slPp of


paper, ur Clerk, t ret Vias introduc ed in evi denc e "s defend-


ant's 6:-:hi bi t -- som ething, th e I t~st slip 0 f papE)r t bat


went in. Referrill~ to defendznt I s exhibi t 11[, you are famil-


iar with it, are you? A .yes, I remmnber it.


It reads c.'<s follows: ItThe pe,rty on tI'ial to plead


10 Guilty and receive suchs entence "'s the,court may admin-


11 ister, e::cept c(:.pitc.::.l punishment. JI.J.I other proseCL'.tiol1s


Q.. HO'>'I, don't you :::-emember that 'vas the second -- at the


12


13


in connection TIith the affair to be dropped. 1t A yes.


14 time you ht.d it hero, 111' Brant had had a second meeting


15 'Crith the District Attorney, 01' htd G'; first meet.ing Yrith


Then, didn 1 t word come back to you from 1fr Er,mt that


c~pit~il lJunishment ",. and did not you then send Yrord to


there vias no use in sUbmitti~. to the District Attorney


this type:rritten statement Yfith this clause in


before. I aL'1 quite sure of that; this YfaS done on Hond::.y,


that then you had this '.7:!:'itten up? A Oh, no; this was dore


if the:::e y:as r.ny such thill..g, it-:;;:;s :,eady to be handed to


the District Attorney that J·rr Gibbon 0:'.' lir Chandlo::' told


proposition in'::I~iting before he ,,-'ould considol' it, end


you.


you that the Dist::::,ict Attol'ne.f \':ould have to have some


16
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1 the District Attorney, thr01.>1£C,lJ. IiI' Brant that they might------------.-----2 draw a line through that part, Itexcept capital punishment"


3 and allow it to read this way: ItThe ptU'ty on trial to


4 plead guilty.and receive such sentence tiS the court may


mybody.


VIe11 , that '.'ras the t hin,g that \78S -- you '\vanted a


at -- the qu estion came up and we \'Tere willing to leave it


out of the~reement, provided, however, that the Dis- /
/


trict Attorney or the JUdge or the District Attorney for //
I


/
the JUdge, v:ouldgive ~"ssur~mce that he '.'Tould not hang/


//


administer. The oth er prosecutions in connection vii th the I
I
I


\ 1
':,1


Only upon an understanding


I understcmd vThat youa-e driving


.Aaffair to be dropped."


if that question ce:me up


5


6


7


8


9


10


11


12


13


14 private assurance that t.h 8 District Attorney v,auld not


15 hang anybody, but you did .. ':: say tha t he might cut out


16 this "except capital punishment ll ? A no.


17 l~o. A Only, unl ess there VJas some other kind 0 f m


18 understanding. There -,',as no moment '-:hen either E'r Dar-


19 row or myself 1.Yould have been interested in any negotia-


20 tion t l1c.t involved the killing 0 f cmybo o.y.


21 Q rmat word did you send back about cutting out that
\


"exc ept c api t <:1 puni shment ", if you r eY.'1€-'TIlber? A I don't


knOY! of a '.701'0., exc elJt VTe YToul d take a substi tut e for it --I
apnear that he didn't knOY! anything c;,bout any fgreenent.


Q JJovT, j l1st a moment --


the JUdge, ,.s I re:mern.ber,v1cs v~ry particultU' to have it







I c:.:n explain that.
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Wait a morn.ent. Let t S
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have that answer fin- I
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78 1 MR. FREDERICKS. That is not fair to the court or anytody


2 else. ~his witne8S Dust only testify to what he knows.


3 1ffi.. ROGERS· 1 think he knows.


4 MR. FREDER IC·KS. 1 know he don t t know.


5 MR • HOGERS. 1 th ink I do know.


G MR. FREDERICKS. Let's get an answer to the question.


7 THE COrmT. The witness is testifying and nobody else.


8 A The JUjge knows it because--


9 MR. FREDERICKS' Then let's get an answer ..


THE COUFt T. Go on end finish the answer.


him, becaus e 1 didn 1 t .~.
...-----="--


,--~-........,-,... .,... .....~
,


Put it onto appear that way.


think it was quite true.


Q You don't mean to say that the judee made any agreerrle


THE CO'U'R'J'· tet's getthe answer as far as it went.


(Last answer read by the reporter. )


A Well, 1 saw the Judge and 1 was willing to take the


in his own private room in the club, and when the article


I wrote that you have quoted, when he read it he complained


of the language where 1 said that there was a formal


the judge onthis.


MR. FREDERICKS. Q And the jUdge wouldn't talk to you
,


abou~ t7 A Oh, yes, he did. Fe talked to me a long tine ···t·


I
I


agreement and he asked me to change it and 1 put in the I
paragraph, for his special benefit, later down in the story I


and mangled the story, ',"l1' i ch I rnade p'lain, tb at hew iehed it


word of the Judge that there would be nobody hung. 1 saw







---r=====================-=------------------------,


,
I


tJ


THF COUR'i'.


I 1 think so.


what was going on.


only y·:,ur opinion? A Well, 1 told him.


You told him? A Yes, 1 told him.


Vlher e ? A ln his oVin room in his own c1 ub •


When? A :An;i 1 told him in his c harf: ber s •


with you in this matter? A No, but 1 do mean to say the


THE COURT. Counss.l are always entitJed to their opinion.


A '!Jave 1 answered the last question?


record that Captain Fredericks said tre VI itness doesn't


MR. FREDF,RICKS. Q Do you remerr~er when it was that you


got this word back to cut--and agreed to cut out this


know that the jUdge knew. 1 told him he did.


53(4


to come back into his chambers. Be asked me what 1 was


TBE COURT. ~he witness is the only one that is testifying.


-
~hen? A 1 don,t remember exactly when but 1 remember


1 told him tha t early--l told him when 1 first came to court·
'1


when 1 first came to Les Angeles, he sent for me one day, I


MR. ROGERS' 1 think now it ought to be stricken from the


MR. APrEL. Yeq sir.


was on the bench after .he took a session and he asked me


.
MR. ROGERS. Yes, sir.


~doing and I told him then what 1 was doing_
}'


2


2


25


26


clause, "except. capital punishll:ent?"


MR. ROGERS. T''lrd.on me, that is· a misstatement, your


Honor pleas e, and not cross-eX31: ination. Pe didn f t


to cut out this word "capita.l punishrcent." ve said







agreed to take a sUbstitute, take the judge's word.


The ques t ion


Cut it out of the written part.


Let him testify.


Listen to the amended question.


MR. FREDERICKS •


THE COURT·


53« 5 I


I


IMR. ROGERS. No time when either of them agreed to cut out. ,
I
I


MR • ROGERS. The question assumes something that the witnessl,


has not testified. I


I


n'R - FTIEDER lCKS •


6


7


Attorney asked him if he got word from the District Atto -


MR" APPEL. It don't make any difference. "j'he District


Q You don,t ree;ard this as a verbal agreement?


Q Then this was to be a memorandum of an agreement?


A yes, but we were wi11ing to take a verbal agreement.


A No, sir, this was merrior andum, that is all.


Q There wasn't anybody gOing to sign that, was there?


A No.


Q There wasn't any 'cody going to sign anything. was ther 8,


in the way of an agreement? A No.


posed, and we were willing to take a verbal agreement as


a au~atitute for a written agreement, either from the


trict Attorney or from the jUdge himself.


UR. FREDERICKS· Q T1:'_is W3..S not any wr i tten agreement?


ney at some time in writing and the Witness S~id they


8 is now amended. I think it is a proper one. (Last


9 question reae by the reporter.)


A 1 don,t remember the date but I would like to make


sure it goes onthe recor4, at that time I merely pro-1
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15 ,
~
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1


2


3


I
53'16 I


had prepared that in view of the fact that the District I


Attorney might-want something in writing, that they had


it already to submit to him, and that is right.


4 MR. FREDERIC-KS. Just one question n,ore, :OlIo Steffens. 1


5 think you covered it, but 1 t~ink it was on Direct examina-


6 tion--oh, yea, another matter. n:ere was a part of this


7 agreement that all prosecutions should be dropped in the


8 or iginal--your testimony her e--i t is in this statement


9 here? A Yes.


10 Q Now, in your conversations over at the county jail With


11 any of the McNamaras, did tbey mal-€' a stip1!llaticD that


12 all the prosecutions against others in connection with this


13l affair should be dropped or was that clause dropped out of


21 the Times cases and that n,on were charged with n,urder there


Me:m the


And you mean the otter cases in which it \"idS alleged


dropped.


Q Well, th3.t is pret ty general. You nJeaD the exp 108 ion,


secutions in connection With this affair were to be


Q. Now, By 11th is affair II what do you mean 7 A


the matter? A No, we told the ~J~cYarr;aras that our under


standing was that the agreement with you was tr:at all pro-


1 abor cas es •


24 th:lt J J McNumara :ind J B McNamara were involved in blov,ing


25 up tridges aJso? A You mean--the prosecution so far


26 as tl'is county 'Nere concerned.


22 in the LLewellyn case here? A Yes.'


23







.537~
.Q 1t was only in IC'iigar d to th i 8 coun ty? A Yes, not I
things that happen! in this county but cases in this '-'ounty I
that Los Angeles w:s to quit the fight and try a~ot1:~r 'I
tack.


5 Q You thought that there W3,S going to be an agreen,ent


6 then th~t nobody~ nobody else, no other accomplices to


7 this murder could be proseeuted? A Except the Frankl in


8 case •


9 Q Well, 1 mean to the murder in the Times kuilding. A By


10 this coun ty, yes.


11 Q By th is com ty ? AYes.


'12 Q That there would be no prosecution of those fellow against


13 other people, th~t the idea?
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1 HR APPEL: That has been asked and C1nswered and time


A.


2 over again.


.
5378


1


I


3 A IVai t a moment. I would like to get the question e x-


abandoned.


A I don t t lmow wh at t hat question means.


HR FRIillERICY.B: That there \vould be no prosecution


If these tvro. men v[ould pI ead guilty? A yes.


Well, did you wer get any v;fQrd back fram the District


(Last question read by the repo rter.)


all these ,.ttempts to solve labor problems in cou rt


Q


Q


buildir+g? A yes. You s ec my proposition v,Ias to have


and Tveitmoe and others, but mentioning those tyro in con


nection Y/ith the question of the descruction of the Times


well, I \TI. thdraw it, end put it this way. Didn't you tell


slIr Gil)~on that you wanted it to be a re rt of this agree


ment that there should be no prosecu.tion cgainst Johannsen


actly. I want to answer it.


~


HI


1


1


1


At torney on that point? A I think I will 1 et l'Ir Davi s


end TEl' Darrow testify as to that.


Q, But 'Slid you ever get G:ny? A lTo, but I had the consent


21 of busine ssmen to that. They could sec the ',7isdom of that


22 policy. Then, there was a clouse of the agreement which


23 ShOYfS that it was complete -- the District Attorney had


24 nothing to do '.'ri t h this. There was another cgreement yri th


25 thos e gentlemen that .....{e talked wi th, ,'Ill d 0 tOOl'S, shoul d


26 meet soon after the pl €aS of ~uilty, es they







ings in the Chamber of Commerce in the direction ofcarry-


ing this out., ,m d they ~ppointed a COITJrli t tee of three,


1


2


3


4


Chamber of COrmnerce, "nd consider how and ,'.nether


could not take up the labor problem ;:md they had


,
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1


they I
tyro meet-


I


5 which is still in existence. They have never done eny-


6 thing, tut there is a co:mmittee that we intend to v,ork 'crith


7 further and tackle the problem of labor that the Distri ct


8 Attorney had nothing to do \'lith. That vIas the ~reement


9 betYreen me ,111d these businessmen, but I reported It- to


10 th e lrcHamaras ,md it count ed on thei I' min ds ,.s part of


11 the settlement bec ,'>Use they were much in terest ed in the


12 thought that perhaps their going to jail v,auld lead to the


13 cOl1si deration by busin essmen seriously, 0 f the labor


14 problem. That is vrhat they were dynamiting for, to get at-


15 tentiol1 to th eir problems. I remember once :r .13. said


16 if he thought that we could put that over, he v!ould be


17


18


vdllil1.g to h;;;ng.


If the others would not be prosecuted? A No, you


19 are misintel~lJreting, my boy. What he wanted to get was


20 attention to his problem.


21
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tricl: stuff.


MR. FREDFR 10KS. Ahd 1 do not int end to read it.


sentence.
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"A--They refused to take an active partfied as follows:


that sUbj ect--


tieing law.


NlR • ROf1ERS' It has been ever since 1 have been prac ...


MR. FREDERICYS' mha t is not what is known as tr ick stuff.


he 6 ays, "You test if i ed on page 5276, etc. t! and then he


THE COURT' lsthere an objection?


they fel t that they had to be back of 1 ElW and 't,ack of t m
District Attorney and they wanted to stand by him.t! That


testified he ought to read to a fUll period.


in the details of any nego t iat ions or any set tlement ;


MR • ROGERS. Not necessarily? That is what is known as


because it does not pretend to repeat all he did testify


MR. ROGERS. 1 suggest, if he is asking a man if he so


MR. FHEDERICKS. 1 read a part of it.


MR • ROGERS. He only read a part of it, not even a full


does not read the whole discuss ion.


MR • ROGERS' Yes, B ir • 1t is not cros 8 -exanJ inat ion,


MR. FREDEPICKS. Not neceGsar i1y •


was th e final agreemer t, Vi as it not?


MR. ROGERS. Just a morr;ent. He is speaking to the question,


I
Q Now, about this final meeting you had with the I
busiress llien, as you suggest, 1 find on page 5276 you testi-
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1


2


tvR • FREDERH~KS' 1 wi thdr a'll the quee t ion.


MR • ROGERS. All r igh t •


538~
I


3 MR. FREDERICKS· Q Tsn't it a fact) Mr. Steffens) that at


A No) because you asked rne if tha~ was a final conclu-


an active partinthe details of any negotiations or any


"Q--Were any definite steps taken or any


the end of this last meeting of the night before Thanks-


giving that the final words from those men therewas this)


that they would not enter into any agreement or understand


ing with you in regard to thenatter at all) that this was


a matter of the violation of law and in the hands of the


to the meting wi tt refer ence to VI 1" at th ey would r ecomwend


concerning J.J '--"A--No) 1 think not. rrhey refused to take


question:


District Attorney and that t hey would back Whatever he


did and Whatever he thought was right. W~sn't that the fin 1


agreement? . A No


Q No. Well) didn't you say) then) in answer to this


definite statements made at that meeting--" referring


settlement. They fel t they had to be b~ck of the lavl and


'tack of the District Attorney and they wanted to stand by


him) but they did agree tbere in this resolution if he


cot:ld be br ough t to sSe the id ea of mer cy at all, they wauld


support him) support the law and do what they could With


pUbl ic opinion? tl Aves) and they further agre8d--


Q Now, isn,ttrat exactly what 1 asked you before?


26 sion. ';here was ~mot~er p:lrt of this agreerr.ent.


I
f:
~1


t:,
\4


~~
~:)
2&
i1
l2
3
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event.


opinion or SOITe force of public opinion prepared for an


Trey were


1 Vias referring


of in some way--


the circumstances of the crime? A No.


this agreement to go on after this ca:3e had been disposed


They would agree to back anyt hing that we n;ight in any


only to this case, insofar as this case was concerned, the


Q There was sone thing further than trat 7 A Yes.


Q 0h, 1 see • We II, what was fur t r er t b an t bat 7 AWeII,


Q 1 didn't refer to that, of course.


Q That was their last word onthat subject?


Q Oh, yeu mean to go on '1 A And take up--


Q Connubiation betwcn capital and labor? A Yes, take


up the real thing.


Q. Did youeler at any time agree With tbese men that


you were dealing with that there should be a confession


onthe part of J B McNamara if he plead gUilty, detailing


plead gUilty but not a confession, they ~ould not confes


~ Oh, 1 n-,ean, di d You agree with these


opposed ai] througt to a confessi on. ~heywere willing to·


criminal cas es in c our t ? A yes.


A yes, you \ i


are right on that, they would not take part in the negoy


tions or anything, in any effort to persuade" you. I


:R 'T:P:F~~~ua:~~ ::t:~l:h:: /t~ y~~ :::g:ny:::tc:::::' I
I


. I
Way persuade you to do, it was an effort to have SOl!le pubIle I


1


2


3


4


5


6


7


8


9


10


JJ 11


12


13


14


15
.J!.~ 16


17


18


19


20


21


22


23


24


25


26







1 A No.
5383


2 Q That they would confess'? A N-. The only thing 1
ed


3 suggest/was to them, in lieu of that, that 1 wou1d like to


4 have the McNamaras tell nje the faats and let me print


5 them sorr,etime, bu t that would not be a confession.


6 Q Didn't you ask ikr. Chandler, on Thanksgiving morning down


7 there between 2 and 3 o'clock, to get the District Attorney


8 to forego hav ing a confess ion? A Yos.


9 Q Well, then, you uro. erstood up to tn at time, then, you


10 th(mg'tt the District Attorney was demanding a confession,


11 did you'? A Right towards the end there began to be a "\ I


12 talk of a confes~ion, 1 th ink it came from the bus iness \


13 men. 1 don't kno1N where it came frOID, that if a confession


--it was an entirely different thing from a plea of


guilty., and 1 urged ;,~r. Chandler to do all he could to


21


20


22


17


16


14


18


15 /1
/t I


/'" !


have that, what seemed to·oo a neW demand, cut out. ,//'/ i


A ? 'A ,..&l.:Q You though1t that carre from the District ttorney. 1
1 think it came from the business men, 1 think the 1\


II
19 . business men became very eager to have a complete confes- i!


r
s ion, I don't know, .it may have corne from Burns or from th c /1
Erectors or somebody. May 1 explain that a little rUIne!'! II


THE COURT Yes. I
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1 A 'ile felt the effort of these men, of vmat was back of


2 these prosecutions in getting these tVlO men to plead guilty


3 and giveth en some e.videnc e on which to go and try some-


4 one el see Of course, we were as opposed to gains on <::nd


5 tryiIl~ some other poor devils as Vie VIere to trying these
•


6 fellows. We vrantedto get an abstract draft of the labor


7 problem, but not including the life or 0. eath of an indi


8 Vidual. You cannot get the truth that viay, so the oppo-


9


10


11


12


13
I


14


15


16


17


18


sition to a confession V,,",IS consistent from the start. .._.


Q HI' J!'ord thinks this question Vk,S not "sked~ .


think it was. I will ask it again ond see. Did you not \\


tell ]{r Chandler, early Thanksgiving morning, that is be


fore daylight, that You 'llould vTQ1rk all t bat day to secure I
A 'II,the cons ent of both boys to a plea of guilty? I told


him if he vTould go back and see his side and get the con-


fession dropped out ,:nd get \7hatever else he could, I


would go back and talk wi th my side and do all I could,


that is all.


19 JJ[R APPEL: You asked that.


20 HRY8.EDErnCYJ3: I thought I c:sked it. Th at is all.


21 TP..ECOU"Rl':1! Cm you finish your redirect before recess?


22 7."R:WGER.S: I think so.


III' Ste:;::'fens, this mo rniIl~ in in terrog c:,ti:r.J.I


you '."lith reference to th e matter of bribery, did you un


IJR roGEl~S :


23


24


25


26
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stand from the questions that there "':ras an effort made to


c;et you to answer that youfavored bribery or condoned it,


or would d 0 ~mything to ,get a man loose, vrho vras charged


with bribery; or anything of that sort?


1l[R FOTID: We obj ro t to t bat quest ion, that port ion of


the question~ there was an effort to get you to say to c on-


done briberylt, as not redirec t examination, <md as assmn


ing something that is not in eviden<fe, and calling for a


conclusion of the vri tness that the District Attorn fJJ male


an effort to:,:et him to say he condoned bribery. The only


thing in court is the questions asked and the @lswers


given. What efforts the. District Attorney is making have


nothing to do ·with the questions propounded to the witness.


HR HOGERS: The opening of the question ...-rill show --


1m. FORD: We obj rot to it on the ground it is incompetent,


irrelev,mt and immaterial, not redirect exanination, call


inc'S for a c onelusion of the ':ri tness, assuming som athing


not in evidenc a, ,md no foundation laid for the ,.sking of


·such a question.


lHl r',OGERS: Th e question is, ':hat did the yri tness mIl er


stand.


UR APPEL: Did he understr.nd v:hether that \7aS the inten


tion or not?
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THE COURr:


11m ::~.oGEES:


TIrE C0Uffil :


Do you W&1 t the question read?


No sir, but I ron satisfied with it.


I think th c question is bad as to form.
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th at the yfi tness has made up t hat story sinc e the happ


if the statement hac:> beon made- by a vii tn ess on the stand
I


and ail att Gmpt is made to show th(3t it was fabr ic:l.tee;


can det,.J.I a l?tatement made on a fonner occasion is this:


permit me just a second. The only casein vfhic 11 a witness


not be corroborated by statements made by him at ot her


ed up that question.


cumstr,nces exist here,and the District Attorney has open-


THE COU:IT': I thinl<: those pe culiar an d ED~C eptional c i r-


times, exc ept ~der peculif.r and exc eption(31 circumstcmc es.


a case in the 48th California Reports, in -which the court


siven on this occasion. I c(:ul your Honor's attention to


as to his opinions, 01' facts on the present occasion, can-


lays doval the prim iple that 0. stat ement 0 f the wi tness


ination, as c cllling for hearsay, as to '!;hat books he has


Ylritten on' that sUbj ect, <md statements made out of court,


by a \titne~s on a matter, do not corroborate the testimony


you, 1[1' Steffens, if you at any time, have writ-ten arti


cles upon the sUbject of bribeTY of public officials, or


if you have '::ritten books thereon, and matters of that kind?


HR FOB]): That is objected to as not being redirect exam-


$ection sust~indd.


lTR HOGERS : JiXc opt ion.


1m VOB]): lJot in vi e....: 0 f t hat case, if your Honor y:ill


TEE counr: Simply <IS to th e form of the question.


lJR HOGERS: "8p~Jdng of th e matter of bribery, I will ask
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ing of a certain e.vent, then they are permitted to put :~871
evidenc e, . the f act that he had m,de a similar statement lo:g


1


2


3 before the alleged date of fabrication.
)


If counsel


4 \~ts to shO'lr that this witness hes novr made a statement


5 that- he is opposed to bribery, ond. we should claim that


6 was a falJrication, the ,fitness was not opposed. to bri bery


7 and tri ed to shovr he only took that position for the pur-


8 pose of the situation since yesterday or the day before,


9 then they would hare the right to shO\v he had made a sim-


10 ilar statement at a previousae.te, but it must be a state-


11 mcnt as to the same fact in issue before the court.


12 For instane e, supposing c wi in ess testified on the stand.


13 th~l t he Ylas pr esent ,md. saw a man shoot anoth er :Ll.@1


14 THE COURT: ]1;"1' Ford, you lose sight of thefact that the


15 exm.1in'ltion of this 'lri tness went into his vi avs u:pon this


16 particulClT sUbj ec t, his opinions, both published an d privat


17 opinions on the particular SUbject.


18 ER FORD: yes, and\ve concede they c an ask his opinions


19 on sUbj e:t p, but they cannot corroborate his opinions on


20 sUbj ec ts.


21 TEE COURI': That is no t my underst a!:lding of ",rhat th c-y are


22 c:;etting at in t.his mattel'.


23 rrR FORD: This is my understanding, t hey are trying to


24 corroborate -- -he has not yet testified to his opinions


25 of bribery incns':rer to questions on redirect ex~rJJin~.tion,


26 but suppose he did, suppose the Yfitness says,III fun op::JOS
ed. to bribe;:y, end I have always been oppo sed to bribery
then the qi.estion f;rises, can th8'J corroborate the pI' ese
statenent of this witness 0' sh00inc' he has written book







1 upon that subj ect some years ago. We claim that they
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2 cannot, that it does not come vrithin the rule laid dO\"ffi


3 for fab"riccted st,ctements.


4
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MR. APPEL. 1 thoug~t 1 would put tim to the point--


Read the ques t ion.•
THE COURT


5389
That the rule in regard to fabricated statements would be


a situation like ~his; if thie witness had taken the stand


and had said, "1 saw A shoot B on the I s t of January of


this year," and '.ve should then attempt to shO'N that the


witness weis lying, that that was a fabr ication made up by


himself, tha.t he never made a stateE:ent that he had seen A


shoot B ontte Is t of ,Tan u:lry, unt i1 tre te g i In ing of JUly,


and that at the beginning of July he fabricated that


statement, then the defense would be allov!ed to show that


the Witness had made a similar statement away back in


,Tanuary at the time of the killing. Tl':.tt is the only case


in which a Witness is allowed to corrororate the testirwny


given upon the stand, by shmving he had made a similar


stat ementat an earlier date.


MR • AP'PEL. VIe did not ask him, your Honor, to s tate in


this question what he said.


MP.FORD Just affioffient, 1 have the floor.


MB • ROGmS. Let him go on.


(Que s t ion read. )


JAR. APPEL. That is all we ask him, for th e fapts.


UR • ROGERS. It is prel iminary, th e idea, if your _


pleases, of acc~sing Lin801n Steffens, the rran who wrote


"The Shame of the City" of bribery--


~"R. FREDRrllCKS. Let UB not have an argument on this 1Ni .... l\..i;!Pq
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1 We will take an argu~ent on this witness when the time


2 comaw.


3 MR. ROGERS· 1 will say here in this court room, as long


4 as 1 huvemy voice, and no tistrict Attorney will stop me--


5 ~;'R • FREDER leKS I am not try ing to s top you.


6 MR. ROGERS. Oh, 1 do not suppose you are, you reccg;Uze


7 the impo8sibil i ty ,


8 UR, FRF.DERl~KS· T1:e courth:::..s ruled that we shall not


9 argue about a witness while he is up~:m the stand, and 1 do


10 notWant to be con~pelled to,


11 MR. ArrEl.. Tn ey bav e be en ar gu ing her e about fabr i cat i I)?;


12 statements. What bas tbat to do y,ith this question?


13 MR. FORD' We claim there is no fabricated statement by


14 the witness as to any rnater ial fact Which c an be cor-


15 ro'borated by showing that the staten:ent is not a fabrica-


16 tion by proof of former sirrilar statements made long.ago,


17 and a written statement is the same as a verbal statement.


18 In the case of People vs. Doyel, beginning at page 85


19 of the 48th California Report, it dis ell sses that SUbject:


20 l\Vinen an at tempt is rrade to impeach a witness by prov ing


21 former statements made by him in conflict wi th what he has


22 stated before the court, ~ia credit cannot be sustained by.


23 proving that he made to other persons before haVing been


24 called as a Witness, the S,:111:e statement detailed in his


25 testimony.1I You cannot corroborate a Witness, that is


26 flat-foot.d, yell cannot corroborate this Witness as to


I
II ....:...-- -JL.-
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1 fact that he is opposed to br ibery 'by showing that he has


2 'IV ritten books or ll1lda statements opposed to br ibery or


3 cr it icis ing br i bery • If they as k b im this quee tion, your


4 'T-!0nor, "Are youopposed to bribery, 11 and he anov/ere "Yes,"


5 they cannot corroborate hilii upon th3..t po.~nt by showing he


6 mrade statements which agree wi tIl his present testimony.


7 A Witness cannot be corroborated in that manner. We a.dmit


8 that they haye a r igh t to ask this wi tnes8 wh ether I he is


9 in favor of br ibery or ,<'ihe ther he is opposed to br i bery ,


10 and the c ir cuniS tances 01' it, but th e point weare mak ing,


11 whether he wrote books upon the subject is aBsoluteJY


12 imma ter ial. They can haye only one purpos e and thatwould


13 be to try to corroborate his present 'testin.ony by showing


14 he made simil:;.,r statements on otter matters. Counsel knows


15 that is the law and that is the reason he tried to inject


16 his S tatewents by way of teB t imony, tha t is the r easen he


17 testified a moment ago and said he will do it in spite of


18 the testimony, he is doing it in spite of the ffict that


19 th3..t. is not th e law.


20 TITE (;CUB'I'. I have not heard any attorney's testimony.


21 ME. FORD. M:. Bogers r emar ked and exclaimed, which he


22 ir~tended as testinlOny, because he knows the law would not


23 permit tin:. to put it in.


24 THE (;OURT :that .is not tes timony •


25 l/R. FOB~. I am reading from the syllabus, in order tc cut


26 it short. "There is only one time '::hen such statemer:.ts .
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ac..rnis 8 ibl e and theyare as follows:" Sy.llabuB, the top


of page 86--"Such statements by the witness may, however,


be adrrissible in contradiction of evidence tending to show


that the statellient made bY,him under o~tt is a fabrication


of a late date, if the statemeIris are made before tbeir


effect can be forscen, and perhaps in other pecu~.iar .cases ~t


But this is a caBe where the witness will certainly say,


"1 am opposed to briberyll, and they are attempting to stow


he mus t be oppos ed to br ibery because ye ars ago he wrote


a book or made a staten;ent which was opposed to bribery.


That cannot be done and it is clearly in violation of the


rule laid down in the case of People vs Doyel and affirmed


by numerous other author ities.


THE COURT. Supr~se the Witness were asked if he was not


opposed to religion, c,ould they not on redirect show he


VI::..S a minister of the gospel all his life?


NR • FOnD' 11; ey cbuld show the fact r. e W t?s a minis ter of


the gospel if the people had olaimed he was not a minister


of the gospel and perhaps they could go even as far as


your Honor suggests, th ey could go. That w01J.lci not be


e quivaler..t to introducing his statenients in regard to


religion or books he bad written onreligion.


I ~-=-=:.::......:.:..-=-=.:~
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1


2


3


4


THE COU 1l!.' : BY the same tokon, if the rJi tness on cross-


examination is asked if he is not in favor of bribery,


can he not be shovi.!1 , on redirect J that he has preached


the gospel of anti-bribery all his life; the same effect?


pennissioll of the court to answer the


5 1~ FORD: I do not understand that the defense contends


6 that thi s vii tness has made e stateL1ent that he is in favor


7 of bribery. They are con tending t here is no such t estimon •


8 \Vfiatever the \.d.tn ESS may have testified upon that subj ECt


9 they do not claim is untrue.


10 THE COU"l-TI': I do not think the case cited has c~ny appli-


11 cation to th e situation. Obj ec tiol1 overruled.


121ftR APPltL: Well, we can ex:plain our position in a few v/ords,


13 so that the jury and everybody may lmderstand upon what


14 theol~ we are offering to show this.


15 TEE COURT: Isn't it upon the theory the court has stated?


16 Ivffi APPEL: That is th e only l' eason -


17 THE COURT: ur Appel, 1 et us not


18 ITR APPltL: Your Honor does not ,""mt to hec\r me?


19 THE COURT: I have ruled your way.


20 IER APPEL: your Honor does not want to hear me on the ob-


21 j ection of the District Attorney?


22 THE COU:~: Only as a matter of taki~~ time.


23 fER APPEL: on the objection of the District Attorney?


24 TEE COUTtl': The objection of the District Attorney has


25 been overruled.


2611iR ~PEL; Yre ask
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1 long statement of the District Attorney, that he roes not


2 claim th at th e stat e:ment of the \7i tness shows


3 l'.IR FOR]): VTe obj ect .. to any spe eches made to th e j U1'IJ.


4 TlEE COUR!.': Obj ec tion ov errul ed. Let then go on and make


5 the statement.


6 HR APPEL: That t he witness has been <:lsk Ed reasons ,:!hy or


7 csked what the g entl enen !'.eferred to by the witness that


8 Viere negotiatiIlt.'S 1vith him to include the Franklin case,


9 vhich he fmswered he aslwd them to inc lude it, by hi s ovm.


10 volition, and that ,they, upon that statement of the wit


11 ness here, they are cl~liming to lase tl:lei r argume.nt to th e


12 jury that he vras willing to have a man VJho ::.fterviards had


13 pI red guil ty, and being bribe-giver to be released from


14 punishment, and they VIould melce th at 8rgunent to' this


15 jury, and \fe are trying to shoVJ, your }ronal', the true


16 c ondi tion of his mind.


17 THE COURT: It should be shovm e.t this time by evidenc e.


18 The argument \-.ill come later.


191m APFEL: I know, but vre have a right to make our posi-


20 tion clear.


21 TI-IE COURI': The obj ection has been overruled.


22 1.IR APPEL: Although, if yourItlnor does not";;mt to hoor


23 me any more, I will take an instruction, and I will not


24 say anoth er Y:ord.·
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Obj ec tion OJ' erruled.


I vfould like you to I' elate, -- well, what books


you were tIl. e author of on that snbj ect.


UR FORD: "'Vle 0 1:{j eo t to t hat as incomp3 tent, ir rel E!vant


and inrmat erial, th e ''Ii tness has already answered the ques


tion fully. They are not s eekin,g to impeach their oyn vdt-


ness, I hope.


TEE COUP"'l': lIo, it is upon a different theory. The


questioll, to my mind is, HI' ROgers, "[hether the answer to


this question do es not open the door to introdnc e til ese


books.


I,'rl.l n.OGEr"iS: I shall not cl.tempt it, but if the other side


a.ttempts it, I shall not obj ect to it, but I do not want to


do that.


THE COUP..T:· I think you are entitled to this line of testi-


THE COU?'"l' :


I,m ROGEP.s:


A yes, I have spent all my life exposing bribery and c or


ruption.


Q You hay you have spent all your life exposing bribery


and corn1pti or~?


UR FOPJ): We obj ect to that on the ground the question


is ansvrered.


. mony.


Elt ['cOGERS: All rig h t, I ','dll ':ri thdraw it.


Q ':rhat have you done in that regard? You sc:y you have


25 I .'Jent a 11 your lite in that respee t. exposiI'1 b ribe 1"y an
26
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4


5
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7


8


9
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21


22


23


24
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4
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corruption. What h~Ne you done in that regard?


Ira FOPJ): VJe object to that as incompetent, irrelevant and


immaterial, and ~n attempt to corroborate their ovm ~it-


ness. I assura.e it is corroboration -- in a manner not


allowed by 18\V' -- either that or ~n attempt to impe c:.ch


their u:tm ':ri bless, for ';,hic h there is no foundation


laid.


THE COUHr: Obj ection .overruled.


Well, I have 'written articles that. are now in books


'upon the cities of Chicago, Pittsburgh, St Louis, llinnea-


polis, New York, San Francisco, Denver; the states of


Pennsylvania, Illinois, Wisconsin, in v,Thich I have been


sho'i!ing that allover the United States is goir'fS on this


constant corl~ption which is undermining our civiliza-


tion and our government, and I am still ~t that job, but


I am also t~Ji~g to make a distinction between the crime


that is me rely done by an individual and thee rime t hat is


committed by c:n individual for a group which grows out


of soc i (;';1 condi tions, and I think t hat those two lin es


of c rime must be handled differently.


V[hen you s ai d that you Ie arned or ,(Jere, you say,


assured t ret th e 7!clTamaras were £Suil ty some day or tvlO 0 l'


three after you cam e here, vlhat did you underst and, or


vrere you assured that they yrere guilty of? I wish to have
25


I


~ou explain that ansyrer?
26


lfR FORD: Assnred by v.hom?
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1 sirR ROGERS: He'iJ(iS asked oncross-examination when he learn ed


2 that the 1A'cNamaras ~;fere guilty, he said that 'while he did


3 not 1 earn it from til en he was assured of it, or t hat he


4 became convinced of • J.
~ L.. I don t t knOYl hi s e-cac t YfO l'ds


5 from '.'rret theJ said and from the circumstances, and I want'


6 to ask him ':.hat he felt they were gUilty of, that is the


7 questi on.


8 IUR FOPJ): That is objected to on the ground that the found-


9 ation as to time, plac e and persons present, is not fixed,


10 and from v;hom he 1 earned it before, and wh at it 'if as he


11 learned; it is an attempt to get the substance of a con-


12 versation without first laying the foundation.


13


14


15


16


17


18


19


20


21


22


23


24


25
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1 HR HaGEns: I did not ask him for a conversation. On


2 cross-examination he was asked if he didntt knOY! they vrere


3 gui 1 ty, or '711.en he became a;rare they were guilty,


4 or something like that, and I am merely taki~?; that ques-


5 tion up ;;:md as1:i11& him guilty of what?


6 ];TR ]'ORD: YJe are not claiming t hat is not r edirec t, but


7 the I'ul e on redirec t is the same as any other time.


8 lrR EOGERS: I an not calling for the conversation.


9 THE COURT: 0bj ec tion overruled. lnswer th e qu estion.


10 A I vrent to see them in the jail, first J. J., and af-


to make ez:plosiollS that '::0111 d;;.t t re.c t attention to this


I did not ask them if they blew up a certain building, or


gUilty, a.i1d labor V.las guilty.


I didntt ask them directly if th~J com-


GUilty of what? A Guilty of most of these


terwards J. B.


some other buildi~g, but I understood they had been using


in the United States,but we did not perticlllarize,


sl[R HOGEHS:


dynamite, that they were using dynl:unite to injure property,


tion \7e had, befo~'e I talked to t118m very long, t here vIas


an open mraission, t he conversation ':.as c.lJ. based on -:11e . I


mutual understanding between th 611 and me t rZlt they were


them about 'eh eir policy in labor, and during the conversa-


mit ted this c rime or alY other crime, I merely talked to


dynamitings, the crimes that vrere chal~ged against them


problem they Wer(3 tT.>ring to fome on ou:..~attention, and


Yrhatknoc ked tl1em out ".ras all an mcid ent that happened,
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5


6


7


\
", ";7hen they kill ed some people, and that aillmo st pros-


tr~ted J".13. that he thought 11 e 11 ad kille d these men.


Q Did you become Cl\vare from him or from J. J". or from any


person, speakin~ of the question asked you on cross-ex~nina


al
tion that they were guilty of intentionimurder, that is,


intending to kill anybody, or placing dyn~1ite where it


'lIonld kill anybody 'lri th th e intention so to do?


8 ]{Pc FO?J): I obj oot to toot on the ground it does not illus-


9 trate Mr Darrow's state of mind, but illustrates the state


have killed some men.


c:.nd imm~lt eri ale


always lmcomfortable to mention the fact that e.nybody was


Vie knew tlley ':Iere not murderers, even though th.ey might


Ho, it ':Ias


Objection overruled.


By "murderers" ':fhat do you mean?


What is the question. (Question read.)


Q


trated him, and of course, that '.'i'aS important to me and to


everybody else, and to lrr ])arroY/'s state of mind, because


A


of mind of the defendants J •.J., and J. 13. JIc:i:Tamara,


TEE COU I-IT:


asking and c aIling for 11 rersay, .inc ompe tent, i r.celwtill t


not redirec t examination, no foun dation I aid for it, and


killed in the Times explosion, because it alY/ays seemed


to break J.B. do~n, and he acted as if itw~s a thing that


vras not intended, but on the contrary, that it almost pros-


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


1


!.....~,R FORD: ',':e move to s trike out the S-l1swer of the 1.vitness


26 ':[hich stated 'ell e impression 'which he got, which is not
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1


2


3


4


5


6


responsive to the question, a mere conclusion, instead


of stating '7ihat ViaS said and done.


TJIR ROGERS: We asked for his impression as to th e guilt


of these men.


1'HE COURT: The motion to strD::e ont is denied. Gentlemen


of the jnry, b ear in mind your former ad..rnoni tion. We vrill


7 take a recess for ten minutes.


8 (After recess.)


statement and 8z:planatory of th e oth ere


wa-,'fare? A To.'S et peac e and unq,erst andin,g.


I ·will ask you if this is the artic 1 e to which you


by t.he Ecl1a1J1ara Brothers. noted lla-;azine ,-"rriter hopes


A The


A yes.


"


(Reading:) ":End vrar betvleen capital and labor pleadsQ


heading is not mine.


Steffens. Inside story of EVents Ie ading up to confessions


THE COURT: Def mdant 's e:hibi t


trial as a state of warfare. Yon replied you did. I vrill


ask you what you were trying to do with reference fo the


HRr10GERS: H8aded, (ReadiI\?;:) "Capital


were interrogated as to the sentenci4? of --


have made reference in your testimony concemil1..g which you


HE -[LOGERS: I offer it in evidence, it being the complete


HR ROGERS: Hr Steffens, you were asked if you did not re


gard the conditions in Los Angeles about the time of this


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25 ~to establish industrial peac e. and mutual good '.",ill.


26 Lincoln Steffens. LaLor end capital both stmld convict-


ed here today, the one of di rect crime,
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1 inciting to crime. Innocent yrorking men end innocent bus-


2 inessmen may p:cotest the interpretation 0 f th e conclusion


3 of the lrciTa1TIara and all other labor propositions in this


4 county yesterday afternoon. But I "las <:; participant


5 from the beginning, noorly tVIO weeks ~'50
It Thi S YIaS pUb-


6 lished December 2nd. A I think so.


7 l1R EOGERS: (Reading:)


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25







And that Was fine.


would meet with some of the labor leaders here and con-


they also ~': ere at faul t.
I


I
I


i


And one r eCl80n


in court yesterday is to be ur:derotood as an acl:now}edge-


know, not only the facts and considerations which weighed


"In otter vlorde; the Vlat between capital and labor is


COILe of it , neither s ide expects too ITiuch. Eu teach side


"And 'having done ttis thing, in this spirit, they


munity didn't do that. They let labor up.


of labol1 l~ncw it. But the :;ommanding nien in th is com-


en a new and a clearer basis forever. This city had


"L06 Ar;geles has done son,ething which, if the people


5402
"in the negotiaticns which led up to that. reBu} t, and 1


rrust put the ancient controversy between labor and capital


class line. They proITiised me, some 20 of thelli, that they


here and in the country at large will understand it arieht,


labor wodn; she could have reaped vengeance on its agents,


and the leaders and (excepting Job Harrirran) the attorneys


h3.8 prolljised not only to listen but to try to understand


t'te other.


propos~ now to go on and do more. They will cross the


with both parties, but I caugtt also the spirit of it.


why these capitalists did that w~s because they knew that


sider afresh the problem of labor. New, nothing may


rr,ent that J.B. and J.J.McNarliara are, as District Attorney


regognized 3.8 a v.'ar. T~e corr.proH:ise of the ITiurder case


146 1
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1 Fr ed er ieks s aid a fe'N days ago, "Not cr imin aJ s, but


2 fanatics." I would use otter words; i have talked with


3 these men intheir jail, and 1 think I know tbem and


4 something of what they think. They think they are serving


5 a caus e; th at they are fight ers in a wax. Ar:d they are.


6 And the state's action toward them is, in effect, as


7 1 alli trying to show, the first step towards a treaty of


8 peace.


9 "The only lin,i tation 1 must put upon this surr,mary of


10 the watter is this; All the agreements m~de are Without


11 the ken of the court. Judge Bordwell WdS not a party to t1e


12 negotiatic,ns, nor is he bound by the agrement made. H6:~ is


But 1 think the judge's conclusion w.i 11 be in a spirir


judge decides to exceed it, the cases will go on as before.


neys for the state and for tl:ese men, and if the


f


the attor-I


!
I
I


May 1 inquire whether


Oigreen:ent between


as a cr ime, and from anot bel'


But there ie an


the case purelycor:s ider ing


of the community he represents. "


point of


13


14


15


16


17


18


19 that pa.ragraph is the one you referred to that yeu wrote


20 in Judge Bordwell's presence'? A 1 didn't write it in his


21 presence •. It 1,'r',s partly for him 1 wrote it. He wished


22 to have--he wished to have it appear the 9-greenient and


23 negotiations had all gone oIj Without rim and h:e remained


24 free to sentence these men as he pleased. fut lYe understood


25 he W?s going to sentence then] a certain way, and, as a


26 matter of fact, he did.


1 ....;.::;;;.5c=ar::;;;.la:::.:e(:...;;u:::.:)v~~~=.:.~..JiII,_I
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1 Q You say you talked with him abc'ut tha.t matter before


2 you wrote the article? A Yes, 1 showed him the article


3 when it was half written.


4 Q You showed himthe article when it Was haJf written,


5 you say? A Yes, this part h e saw.


6 Q, TYis part he saw before it waB pub! ished? A Yes.


7 MR • POGERS· (Reading) "It is necessary to say this for


8 another reason. Coming in the midst of a hot po] i tical


9 canlpaigr: and Without any expla.n~~ticn, the first news was


10 a shcoc k, especially to th e wor king peop] e an d the fr d:umds


11 of the social is t cand.idates. 1t i6 amazing how many of them


12 there were who really believed that these men were in-


13 Docent. Some of these people lost their heads; the


14 reporters who went out around the town said many rren


15 wept, and wild rumors were flying everywhere. It is wrong


16 to put out a piece of news as unexpected as this without


17 an explanation. It looked for a while as if Los An~eles


18 had gone mad, and certainly some of the good effect which


19 was expected fron-. this event was los t by the W5.y it was


20 thrown to the puclic •


21 "Nothing but alJ the facts about the negotiations and


22 the agreement can c lear this ma"tter now and make it do


23 its right work and both sides of the controversy have


24 left it to me to present those facts! The beginr.ing of


25 the story was at Miramar, the"ranch of E.7f.Scripps, near


26 San Diego, on Sunday , Nov. ] 9. 1 went dovIn Other 8 IV i th
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1 Clarence F. Darrow, the chief counsel for the defense,


2 to \risit for a day, and we t9.lked, all three of us,


3 about everything under the s, un,an\i finally about the


4 McNamara case. 'We a'} three regretted that it couldn't be


5 tried out on its merits, that it would be good for the


6 world to know that there WaS a group of labor whioh not


7 only blew up buildings but killed hi~an boings. And some


8 thing was said abo~t this fact being an indictment against


9 society. M~ Scripps read a letter he had in his P08S-


10 ession, which was a con~lete statement of the philosophy


11


12


13


14


15


of direct ~ction. 1 shall write something a~out this


phrase in a later letter. All the readers need to know


at the presnnt is that it covers the belief that force and


viol enCB ar e the only weapons labor has to fi.gh t with. Vie


could all see tha t if this case could 'be tr ied so as


I
I


I


I
I
I


16 to develop that theory as a defense, this terribla, true


17 fact could 'be brOlJght Gut into the light and deal t


18 vlith. Son.eone else sU:'"l!ested that anotter way to accom


19 pliah the same end was to settle the UcNamara cases


20 on the basis of a plea of gUilty. Such a plea would give


21 us all a chance to assume that a part of orgsJlized labor


22 had actually adopted the pOlicy of force.


23 "1 am not clear as to the ne:.rt dr if t of the conversa-


24 tion hut 1 ren,er; t-:er that rarrow said tha.t the cases, espe


25 cially against ,Tim Mclhrr.ara was a "dead cincr-". He


26 thougl-t we would ha~.re not only a convicti,-n to base our
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is one of the leaders in Southern California of the


They could begin With an act of generosity toward two


prosecuticn of tre business crirninals up there. Ther: 1


~I~r. Liss ner au e-


That was the


The next step was to see men who would be


1 called first on ;f:r. !!eyer Lissner, a man who


tyou have socialists and labor Dien lir:.ed up agair~st


cla~8 line and tte wound left in San Francisco by the


"'7"r is idea war ked in my mind and the next day,


on Monday, 1 decided to see if any men onthe capitalist


progressive republican party. He looked astonished


at tte sug-ges ticn, but 1 went en to remind t inl of the


c asee •


assun;ption on but trat the bqrl.: "would be hanged. 1f


referred to the condition of European oi ties, where the


the otter class, you have hate all through your system.


Thatts bad. It may be that the class fight is never to


side in Los Angeles would consider a settlement of the


class line has been drawn 80 hard and sharp that the


class war is the prircipal think in the life of a people.


tyou have it here,' 1 89.id.


end, bl:t w};y not try SOfle other way than fighting it


out?'


in a pcsi fi on ei t.her to help or hind·::r.


And we talked about the rare opportuDity he and


his friends had of taking the first step in Los Angeles.


heroes of labor who were in trouble With all men locking


on ar:d watching. 'Why not let them go?


ques tion.
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everybody ele.e at first, but he saw it, and seeing it, he


we were all crazy, but then he changed his mind and


gested calling on Thoa. E. Gibbon.~,;r. Gibbon balked like


went crazy hi~self, 80 to speak. And 1 want to say right


He went out andthought he could make anybody sec it.


that in all the interviews with all the men we saw, there


he saw first, 1 believe, :.~r. Harry Chandler, who first said


1


2


3


4


5


6


7


8 w CiO not one that took a smal] or narrow v iew of it. It


9


10


11


was the big i~ea of getting the class war out of their


city that appeal ed to them all ;,~;. Chandler, for. example,


declared at first that he couldn't help us, because of the


12 special interest of the Times in the matter: 'Vie should


13 be misunder stood," hes aid, ' and would do you mor e farm


14 than good. 1 But the next time we knevl, he was out on


15 the job, and fr om that time on he worke d day and nlilght.


16 ItYiher. it appeared t1:at the n:en onthat side were


17 willing to make confessions 1 went to Darrow. The question


18 1 put to him Was whether he would. consider a proposition


19 to compromise. Like everybody else he declared it was


20 in,possible and he neant it was irr.possible both frorr our


21 side and frolT. the other side. Bu t When 1 to ld 1'. im tow


22 generously the opposition regarded the proposition, he


23 said that it might ce a way out and he ttougrt that both


24 his clients, the·McNarraras and organized labor could be


25 nJ3.de to see it. We talked of the larger view of the


26 prospect, of tte use of ge~ting tte truth out J and he 1-:e


1 .:::::5c:::ar:::::ln:..:.e(.::..:u::L)y-=..:-=..:-=..::.:::c..~JlW
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going back to the certainty that Jim, as he called J.B


had a man hang that 1 undertook to defend' he said, '


and 1 car- 't bear to think of this boy being killed. He


1


2


3


4


McNamara, would be convicted and might hang. '1 never


5 told me to go ahead and see what could be done.


6 "Those of us who were at work therefore went on


7 . - tl-,s8elng 0 __ er men. They all protested, of course, and


8 some of them seemed to find insurrr,ountable obstacles.


9 There was t'te 'East" for exanlple and they meant tbe Erectcr B


10 Associa1;ion and others who were hot on the man-hunt in


11 Cricago, Indianapolis and New York. No one doubted for a


12 mon~ent th3.t, if theme men should be told what the plan was


13 and what the opirit 'Was that rr,oved· us, they could be got


14 to come in. And, by the w3.y, it is to put up to them


15 later. But they were telegraphed to and they telegraphed


16 back and some peopl e th ink they can I t say n:uch in 8-


17 telegram, so they didn 1 t get a clear sense of anything and


18 telegraphed back protesting against any con.promie-e. n-'is


19 had its effect. These men not only replied to the tele-


20 grams they received, they wired also to other men in J~s


21 Angeles and we were afraid there would be a leak. The


22 bus iness was hurr ied and the terms against the i:.cNamara


23 boys Was hardened. For it must ~e understood that What


24 everybody here in· Los Angeles sav; that if it was to be


25 done at all it n;uet be done hands,omely. The first, the


26 local proposition, w~s that James P. McNamara, the boy on


1 ~~~_~ ~ s_C(_ul_n._.!(I__b__Y ~







trial, was to plead gUil ty and that everybody else was
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I


I
1 can't speak for District Attorney Freder-to go free.


1


2


3 ick s; 1 didn't see him per sonally; but every'tody wished


4 that as few individuals as possible should be punished.


5 ;~r. Edwin T. Earle expressed the highest conception of it


6 all.·


7 tLet's have done with punishrrent t he said, tlet's


8 get through with a11 vengeance.'


9 {,1r. Earle is far i1:. advance of his day; his view


10 did not prevaidl. There had to be one victim at least, aId


11 by and by it appeared that there must be two.


12 Meanwhile Darrow was being kept inforn:ed of these


13 changes, one by one, and you could see hin', age under it all


14 He carried it alene at first. 1 think it must have been a


15 week before he had faith enough in the outcome to talk with


16 his colleagues about it. And When he <lid he took then: one


17 by one and not more than one a day. Like averybody


18 else they all protested at first, but when ttey were asked


19 to consider What the Ceise was and what the chances were
ly


20 of getting labor and labor philosophy right/understood,


21 they carre in; all except Job Parriman • Nobody had the


22 heart to tell him. He is the socialistic candidate for


23 nlayor and it was expected t1:at the plea of gUi1 ty and the


24 attitude of business men in Los Angeles toward labor migrt


So Barriman was kept in the dark of


He


25


26


affect the result.


the plan afoot until he got it when the pUblic did.
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1 had been neglecting the case, very 'naturally, on accour-t of


2 his pr eoacupation wi th his calTpaign, sO he kne\'l noth ing


3 either of the hopeJessness of the case nor of the negotia-


4 tions.


5 "When the negotiations were approaching a settlement


6 it wqs deemed advisable to take the ~rr.atter up with a


7 larger body of representative business mer-. Son.e


8 twenty or more men were hurriedly invited to Mr. Lissner's


9 office V'lednes day evening Noveriiber 29 tr. T1~os e th at


10 responded were Stoddard Jess, the leading financier of 1,08


11 Angel es; J. O. Koepf1 i, former pres ident of the Muni-


12 cipal League and alar ge employer 0 f labor; R. W • Burnham,


13 local Manager for R. G.Dunn &- Con,pany Edw in T. Earl e,


14 'Propr ieter of two newspapers; Fred 'Pak er of the Baker. Iron I


15 Works; M. P. Snyder, a bar-ker, former mayor of Los Angeles;1


16 T. E. Gibbon, leading lawyer and member of the Harbor I


17 Commission; Paul Shoup, vice president and general mar-ager


18 of the Southern Pacific Electric Lines in southern Cali


19 fornia; James Slauson, president of tte Chan~er of Com-


States Sehator;


20


21


merce; H. w. Frank, a prominent merchant; former United


Frank 1'. Flint; Vi. J. 'irashburn, promi-


22 TIerit banker and men,ber of tte city council and Meyer ,1,iss-


23 nero Pere again ths sarre cOIT.edy was gone through with,


24 only in an exagge~ated degree. It was corJparatively easy


25 to take one man by r,irr,self and show him, but to put the case


to group with rrany divergent viev,s w;;.s mere difficult.26







troubles labor rad caused hin: and his predicament is


"The first statement felJ like a pall upon them.
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one statement, but Fr3d Baker raised the real question.


He e~)re8sed for the rest of them his resentment of the


I


I
I
I


!


I
I
I


I


They grasped it in


Fe and some of his friendstypical enoue;h and very real.


T:t.ey saw tte matter plain enough.


1


2


3


4


5


6
~


7 were sore about it and they expressed feelings which are


8 not ur"l ike ttose that dr ive labor into tte use of force.


9 But as the conversetion went along it was then presented


10 tc them th::;,t they also were gUil ty of wrongs. to labor :md


11 that part of the fault for the condi tion in Los Angeles
)


12 was theirs. And there was no denial of it. This was the


13 spirit which gives the outsider the sense that if LOB


14 Angeles really goes at tris job it c~m really do son;e-


15 thing. Certainly no other city could do nore than these


16 men here can towards having at 'east an understanding, if


17 not With, at least of the needs and fcelin~ and thoughts


18 of labor. And that is ','That ~I!~. raker's mind drove at.


19 He wanted to know J 'What next.'


20 'If this is done' J he said, 'When it is done what


pronJise was arranged not to rest content \vi th thc'lt, but t


21 are we going to do then?'


22 And that was t:t.e proposition, of course, and it


23 was taken up there and it was dec ided to try the ex-per i-


24 rrent of a meeting.with some labor leaders. In other


25 words, the conclusion was, to back quietly any action the


26 Dietr ict Attorney should decide· to t3.l:e, and if a com-
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Parry Chandler went to see t~e Distric


go on and have a conference with labor upon tre labor


8 i tua tion .in Los Ang e) es • In all f3. irness to Cap t :-iin


Fredericks, the tistrict Attorney, it should be said ttat,


so far as 1 know, he never asked for ,my such sur;pcrt.


1 can't go irJtimately into his part of the negotiaticns.


Another ma~, whom 1 have not permission to name, saw ~~


Fredericks and all 1 heard of this \'I';',S indi:cect, but it


amounted to this: That the District Attorney knew he had


an aJrf;ost perfe8t case, tr:at he had been criticised a good


deal dur ing the last campgign, :md was eager to handle


this case in a way that would answer all his critics i


but that, like everybody else, he teak the larger view and


compromised in the interest of tt'e comnuni ty •


"The day after tr,e meeting in Mr. Lissner's office,


Thanksgivir.g Day, Borne eight or ten other leading citizenB


of the city were sought and feur were found: 'Willian!


Mu}ho) land, chief engineer of the Los Angeles Aqueduct;


J. B. Lippincott, assistant en~ineer of the aqueduct;


W.B. Mathews, for the acueduct u13partrr;ent and CharleG D.


Willard, the men Who, rr.ere than ::my otter in this city,


personifies the many years of fighting th,:tt has been done


here fOl' good government. Al} these rr.en agre,::d that


3. compron,ise was jUBt thd thing to do.


"7hanksgivi~.g day Wd~ t1:e cru:lial day. The torulS


had been negotiated down to a point 7lbere ttere VIeTe only
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Attorney to ask him to concede one point and the counsel


for the j·rclhlllara boys went over to the jail. 1 went


with the lattt3r group, and the story cf ''''hut happened


All that need be said now isteere 1 shall tell lat(;r.


th:;.t Jim, who had consented four or five days before to


pI ead guil ty rimse 1f, obj ected to having his 1::1' othe f .Joe


doe the 6a11:e thing. J ••To \'13.8 willing. He gave his con


sent after five or ten minutes talk, and 1 sat 'with Jim


while/the lawyeri3 talked to .Joe. 'Joe will never do it,'


Jim said to me. Within the minute they came back with


Joe's consent.


"Jim held out all forenoon and late in the afternoon,


when +went back to the jail 1 found tr~t the attorneys


a,1so had returned there. TJ"1ey had ,Jim's consent to a


plea of gUilty by both of them.


"That evening, I.eCOlnpte Davis, one of the loca.l


attorneys who was assisting in the defense, went to see


;.:r. Fredericks. Darrow, Joe Scott and 1 went over to


Darrow's house and waited. ~e didn't have to wait long.


In about twenty mi-r,utes '.:~. ravis came in and he said that


he and Fredericks had agreed.


"There W~B one more struggle. Towards the end of


last week Darrow h3.d wired to Sam Gon'pers at Atlanta


to send. out her e s, cr,ebody to repr 88 ent the Arlierican


Fedsrat ion of Labor. Ed N. ~Jockl es, Secretary of the


Cr,icago Federation of Labor, cad. responded, 3lld ce W3.S
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1 waiting for us at Darrow's house. ~e didn't like the ar-


2 rangement at all, at first, but the whole case was gone


3 over for him bit by hit ~ld the whole 8ituaticn he~e and


4 everywhere in the labor circ~les was put before him. It


5 was a wonderful review of actualities in that field, and


6 it convinced Nockles. Pe said that under al] the circum-


7 stances he thought it was for tr-.e bef;t.


"Ther e r emuine d on] y the judge to be seen.


Fredericks called on him; no~ody knows just what W~G


said, of course, but he had known nothing of the negotia-


1 tions and he would have nothing to do with any understand-


,2 ing."


and to fix: any sentence that he might deem just. The


success or failure of the whole arrangem2nt, therefore, \
f


depends upon What trUdge Bord:iiell may decide. No one has


I(
I
i


I)
,.A


"His view was th at he couldn't have. The nien might plead


~U3t be left free to consider them on their merits onJy


A That is what 1 put in at his suggestion.


Q That is what you put in ~t his sug~estion? (Reading)


gUilty and that would stop the cases, of course, but he


any ir:.kling of ',vhat he wi 11 do, but 1 have had a couple of


personal conversations with him and 1 am not afraid tta t ,
~.


he will do anything to change the result. ITe isn't as )


hard as he searLS :to be, and 1 don, t find in tis mir.d any


of the prejudice which some of his critics here have


a:::cused him of. But, as 1 said above, if he should happe


I1__ by


3


14


15


16
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'to sen tenc e the pr isoners to penalties gl' eater th an tho se


agreed on by the attorr,eys, tl"e ',";hole thing goes off and


the trials will go on as before.


"This is what Los Angeles needed to knoV'1' wher: the


news was pUblished. For you understand nobody, except


6 tbcse fully in the secret, had any inkling th~-l.t negotia-


7 tiona ~ere going on at all.
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1 The first .s,igri of Clnything was in th e morning, v:hen, upon
-


2 the ctilline of the case, the District Attorney asked for, a


3 postponement until 2 o'clock in the afternoon. He did this


4 ,.})p:1rently, to get a chance to see the .Tudge, and then, to


5 see the defense. The reporters W"81'e on th e jump at this,


6 and in a very short time the sense of expect<:mcy sot into


7 the air in the court-house. Everything that happened


8 for the next four hours was full of significance, and severa


9 nunOl's were hatched \vhich grew big during the aft ernoon.


10 For 'lfhen court vras c<:\lled again in the <:\fternoon, wery-


11 body was still off on somevrrong scent. A crowd had


12 gathered; the COUl't room vras filled, and also \vas the


13 hall au tsid e. .Tim IlfcUamara Vias brouo;ht in as usual, but


14 after him Ctl121e .T •.T. That would seem to let the cat out of


15 th e bag, but even then, 110 one guessed what was up. The


16 truth didn't come out lmtil the District Attorney arose


17 and told the .Tude e th at he understood that .Tarlles and .T • .T.


18 JTc1'Iamara iirished to ch\:inge their plea from "not guilty"


19 to "guilty". Very quietly, but under intense excite-


20 mcnt, the usual form was gone through. It lasted only ten


21 minutes at the most, c-.ud it Vfas not until the jUdge arose


22 to go out that a cro"ad, including the reporters, recovered


23 theI:1selves enough to move. Then, of course, there was a


24 lively scattering for telephones, and a buzzing of in~


25 qniry. Men asked one another vfIlat had happened. They


26 1 couldn' t quite get it. They heard, but they couldn 't
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in three days of in quiry, the truth that representatives


truth, the plain fae t., Which an outsider could deteI1uine


The rl.lIl1ors that VJere intended to 8'.J::plain sho\7s the


J..i eve that they were guilty.


the rank and file of workingmen, even here, did not be-


Ed guilty. It was evidence) beyond f.lll question t.hat


bric1.ges, had t.urned ~lsicle to "give the Los .Angeles Times


one If was almost unbelieveabl e by labor, Gmd eJ e;n the ot her


side coulcln' t c redi t the news that the HclTamaras had plead-


of a group of ol.-ganized labor, ,;,hich has been blov:ing up


and others, enough to make a number near ehom,;h to a ma-


on the other side had also llilited into ~ solid mass. The


jority to frighten evelybody on the other ~ide. And those


In order to understand this, you must lmow that ever


since the ~cplosion in the Times BUilding, the class


line has been drav{,(l here, and almost eve::yone has taken


a side. Uoreovel', elmo fot all men have been thinking on


their si de. If you vrere for labor) t.he bUilding vvas blown


up by gas. If you ';/ere on the ccpitalist side, it was blo\".:


up by dyn~lite put there by labor men. Out of this had


develop~d a .new poIi tical party) t.h e Socialist Party, and


,vi th i·t \vere ell kinds 0 f vrorkingmen ~lnd their fri ends


grasp it.


state of the public mind. One of them ~~s that Darrow


~: I :.:a.d surrendered to s ave himself. It happened that on


Londa;>" l~st, ~ detective in the employ of the defense,
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1 was arrested on the chc.rge of attempting to bribe () man who


2 was expected to be summoned in the next list of jurymen.


3 Sinc e the pUblic did not knmv how long before that the


4 negotiations had been started, the conclusion ViaS jumped at


5 that Darrow had decided suddenly, after that Monday, to


6 settle~ This is absurd, of course, Gind vfhen the time comes


7 I shall tell of a message Darrovr gave to me after that <:\1'


8 rest to carry to the oth er side. It is enol~h for the


9 present to say that it vrill let Darrow out of f:ll1y charge of


10 s elfislmess.


11 What the public here vrill think about it vrhen all the


12 facts are kno~~; what the effect on the election ~~ll be,


13 are in teresting questions to be onsYfered in the next tYfO


14 or th ree days. BIt the questions that I should like to


15 leave on the national mind are just this: V!'nat are we


16


17


18


19


20


21


22


23


24


Americ~ns going to do about conditions ~~ich are breeding


up healthy, good-tempered boys, like these IlcHEJl1ara bOyS,


to really believe, as they most sinc erely do, they and a


growing group of labor, that the only recours:e they have


for improvi~~ the conditions of the wage-worker, is to use


dyhamite egainst prOlllll'ty c,nd life?


And is it possible for a group of employers, well-meaning


c.S these are vfhom we have dealt 'with in Los Angeles, to


understand their employe's point of view, not to take it,


25 mind you, but simply to comprehend it.26[ These ere reel questions, they are pressing here.
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1 are coming to all of us in all our cities. Isn't it


2 time to consider them seriously? Certainly it is ~urth


3 while to ~atch what happens here in Los An~eles during


4 the next few months. I propose to follow this inquir,Y


5 East for a vrhile, and then come back here. We are get-


6 tine; c-.n unde:r'st.anding of politics, we are coming, even,


7 to get some sense of the· evils of di rect action by organ-


8 ized capital. Why shouldn't we go on and find out about


9 labor?1f


10


11


12


13


14


15
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17
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23


24


Tp'}~ COURT: People's ex:h1bit -,that?


THE qLEBK: n.


25


26L. ----'
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1 MR HOGERS: In th at artic Ie, 1fTI' St effens, you referred to


2 the message the District Attorney gave you. Is that the


3 messaGe that you received tIns morning? A Y~s, that is


4 the message.


5


6


7


Q


A


That they inqui red of you on c ross-exaT!1ination?


Yes.


u r St effens, thi s mo ll1ing, in reply to a quest ion


8' on cross- examination you were asked if youvv'8re an anar-


that effect. liTovl, here is the statement: liAs I under-


9


10


chizD, and you replied you were a Christian or '.'!Ord s to


llnarchism,


Q -- you are a good deal worsethan an avowed anarchist.


tianiry." What did you mean by t bat? A
~.~~ ~~---""l'


tl1an an avowed anarchist? A --Yes sir, I believe in Chris-


or not? A --Ho, that is not t rue. I am a good deal worse


stand it you are an avowed anarchist. Is tl~t correct


15


16 you Ullderstands merely believes in j;t;l.st~ce. Christianity


17 is a doctrine, vhat they call love, which I interpret to


18 be nnderstcE1ding merc~, and I don't believe that justice


19 is what 'ire ':,ant. I believe vre have got t a have more of a


20 personal feeling; mo re merc~ and mo re understanding.


21 It is not merely -- it is '.,"Ihat I have got out of my e}':per-


22 ience with graft and grafters and criminals coming to be-


23 lieve in the good and the good ,-"rill of men; that is ell.


24 Q In other ',70rds, that yo:n belie.;e that justice can only


25 be accomplished in its best sense when combin ed .,n. t h th e


26 ~ristia~ doctrine of love and charity, as it is sometime
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ideas.


RECROSS-EXMKlHATION


HR PDGKPS: Th at is all-


called? A Yes.


It is JLaadill;3: 8nd s~ggestive. '].lhe


J"'R ROGERS: Let's' see the article. That is not the best


mistakes of Jesus Christ, di d you not?


zines not long ago in "rhich you attempted to point out the


ion on this, you\".Tote an f..rticle for one of the maga-


and as being leading and snggestive, and the \7itness has


they happened to do th e crime_


is done in courts, that we have got to give our prisoners


also understanding; must GO and li~ten to them, and under-


that as assuWi~g something that the TIitness has not said,


lieve in justice alone, but '~hat we wanted was not suffi-


already said he didn't believe in justice; he beliJ3ved in


HR FREDERICKS: In regard to the Christianity, your opin-


ci ant. I think besides doin.,,;, thi s technic al j ustic e that


stand, not ....rhether they did th e c rime or not, but how


love and merc~y


v.,rithont the rest of thesentence. A I said I didn't be-


UR ROGERS: You said you didn't believe in j~ttice


'witness is an intelligent man :?nd he can e;qJlain his 01,'141.


1iIR 1'O"[ID: Just a moment, Mr Steffens please. I obj ECt to
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idence.


26 Iftl1. FREDEPJ:C;;S : I om esking if he di d noh,Tit e sue h on
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all about it.


tic Ie.


A It did not.


}i[R ROGE:~: Wait a moment.


When did Ed Up~k,els con-against me and I dropped it.


Q I beg your pardon. A He hea:c'd about it then.


Q For the first time? A That is the first time he heard


cle thero, I take it it was Thanksgiving nio;ht? A Thanks


g i vine; nieht. He d idn tt consent, 11 e h e-ard about it.


A I urote no article, either saying that or saying it


ticle ~3inst me 8"A])ressed it.


in any f:3UC 11 spi ri t •


that ks the ~~y my critics that wanted to use that ar-


sent to the HcHamaras pleadin?; guilty? From your i::rti-


Q V,hat is tho name of that article? A I don,t think it


had cny title. It was a letter to an editor, wasn't it?


THE COURT: It is preliminaly only. Objection overruled


on th at 8 round.


HR 'FRFJ)ERICKS: I a ssmned the court was(~oing to rul e


'.vhere Jesus Christ had made certain mistakes. A' Uo,


Q Yes, but didn't it deal 'crith the mistakes of Jesus


Christ?


MR PDGERS: I object to that as not the best evidence.


J:TR FREDERICKS: Didn't youyrrite an article IJointing out
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Tl-:a t is the fi rst time he heard all about 'i t?


~~en he arrived on TUesday morning, he was told


2526[
------------=================:.::::::::::::::::::::::::::~
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1


2


3


4


thing, b11 t t here was an interruption, I think it was this


very bribery arrest. He didn't really get the sto17


Nmck?l didn't get the stor'J until Thursday night.


QEe is the representative of 1fr Gompers that we spoke


5 of? A yes.


for cl~ime, you made a distinction on redirect cx:a-raination


that you b eli eyed in th e plmishment for crime, but you made


6


7


8


9


Q


Q


And on Thursday ni311t, he Gave his consent? A Yes.


now, 81Jeakin?; of your views in rc.Sard to the punishment


10 a distinction where the crime was a class crline? You


11 did not mean to -- that is correct? A I tried to make


12 this afternoon the same distinction I made you this morn-


13 ing, bet'.7ecn social crimes and the individual's offense.


14


15


You said this morning in reply to a question in regard


to yOU11 efforts to prevent a posdble prosecution of Dar-


roy! and Franklin on the charge of briberj': IIQ -- Hot-


vJithstandin!, that either or both of them might have been


gUilty of the char:'je, whether they were or not, you '.','anted


19 It than dismi03ed?lI· rrhat is the briery. IIA __ Yes. It Iam


I see a crime as you do.


social crime in a social '"1ar-


IIThese felonies do not look so biS


yes.


To me as they do to you.A


is correct? A


them. II


reading from 5324.


Q liDo not look so big to me as they do to you~ that


as they do to you, HI' Fredericks; I have seen more of


20


24


~
.~..5 L:Q And you 1


1


egaI'd t hat as a


6 fare if it ,vas a crime? A,
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1 seo also the cause of the crime back of the crime, which


2 cannot be handled in court.


3 UR FREDERICKS: That is all.


4


5 UR ROGERS: You spoke about nockel get tins h ere on Tues-


6 day morning? AYes, TUesday or JJonday morning; I hale


7 forgotten which.


8 Tuesday or Honday. A I don't remember the date Hockel


9 got here.


I told you the moment vre felt sure that


10


11


That he had been sent for how long befoce that?


was sent for


A He


12 a settlement would be arrived at.


13


14 Q


TeleeralJhed for? A yes.


The preceding week? A I think it "\vas Thursday, but


15 I hale t.o c alclllate that from til e time he got here. He


16 vms in Chicago, alllld I remember a tele...gram was sent out to


17 Atla:.'1taCj George, and it,..,as neglected there for a day, or


18


19


20


21


22


23


24


some honrs, and tlIen Tvei traoe picked it up and telegraphed


to Hockel, ';,ho "':ras in Chicago, and Hockel didnttrespond


immediately; sent an inquiry what itv,as about, md got an


ansvrer from Darrovl, not saying vm.at it was about, but to


take. the 11 ed train. He took the next t:cain and got here


llondc--¥ or Tuesday, so f'i'om that I can see -- allowin..s


the time to get here, it must have been Friday or Thursday.


25 Q v.ha t did HI' Darrow say to 'you as to hisYlillingness


26 [_t-:="=l:=8==t=h=e===r=e=s=p=o=n=S=i=b=-1=.l==i=tY===O=f='=a=c=t==i:=11.....=Cf"==Y.~Ti~t~h~~ ...~[,h~e~d;;e;:f~e;;n;;d;;a;;,;;l;;1.;;t;;;s~?i;i;;;;;;~
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1 HR FREDERICKS: Obj ~ t ed to upon th e g round that' it is not


2 redirect; already been covered.


3 1m ROGERS:' That is, -.rrithout consulting outside people.


4 THE COURf: Overruled. A Darrow took the position all


5 through t:hzlt tholl,Sh o:rg aniz ed labor was in terest ed in this,


6 that his first duty, his parcunont duty, vias to his clients,


7 and his whole passion seemed to be to save J. ~. from being


8 hanged.


9 Q What did JUdge lvrcIrutt, now dead, say about. that?


10 l'lm FRt1DERICKS: Obj ected to upon the ground that it is im-


11 material and hearsay.


12 MR ?.QGERS: In th e pr esenc e of lrr Darrow; do you remember?


13 J':'!:'R FREDERICKS: Well, it is still hearsay, I think, your


14 Eonor.,


15 THE coum': Objection O\Terruled.


16 A What is t he question. (Last question read by the re-


17 po rt er. ) I don't know :,vh:Ilt you are yeferring to, Hr


18 Rogers.


19 HR ROGERS: As to the duty of counsel to take responsibil-


20 ity? A 011., that was in their discussion; Judge lvfcNutt


21 ~anted t.o consider all of their clients, and Darrow took


22


23


1


the position there, aalie did with the others, as far as,
I :-emember, all through, that he, himsolf, Darrovf, '.7ould


24 take the whole responsibility for t his and he '.llould answer


25 all that 0 ~aIlized 1 abor might do, and that his duty was


26 [:his clients.
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1 lIR "ROGERS: Th at is all.


2


3 A .JUROR: ,In regard to th e a rticle in the Express, there


4 y:as a stat ement there in regard to lftirec t ac tion by c (1)i


5 tal. I didn't just understand the meaning of that point.


6 A Direct action, ],lr .Juryman, means, in c teclmical sense,


7 the distinct ion between political ac tion and industri al


sense, direct action.


is direct action; any force that is used by anybody direct-


sa'1le thin.S' for instance, when a capitalist uses a bribe


direct action; vlhen he uses


action; for instance, a strike, in the lan,:;uage of labor,


direct action, but direct action, has come to convey the


as a distinction from political action, 'Which is goin?, to


the polls to get officers or officia1s who will give you


u
force OF violence. For instance, I used it there, and I


'"\


a st rike is direc t ac tion, direc t from employe to employer,


to corrupt 1e~islators,


his goyerrlTllent to fight a mob on th e street, in a way, it


ly upon the man, he is opposed to, is, in a teclu1ical


used the word there figuratively, of capital to cover the


justice, but it has come to mean in use, not only proper


meaning, also slang and an improp er one, but it means also
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2 AlTOTEER .JUROR: DO'you believe in direct action? A This


ver'j' far to c onvinc e me thar6 the go~.::: role and the force of good '.-.111 mir;ht not be


l -- ~ --------------.-2.£!:!:!!:!!:!:~~
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sufficient, and that after all the thine would have to be


fought ont, but I have not finally come to that conclusion.


I want to try it out a Ii ttl e long er, on t he goal will


6 AnOTHER JUROR: How long have you lmO\V!l Ur Darrow and under


7 what conditions? A I met yrDarrow first, and the only


8 time before I met him here in Los Angeles, in along about


9 1901, Yfhen I VJ8S writing an article on Chicago. I went to


10 see him to get help, and I remember tha t he laughed at me,


11 in other words, we were not very friendly then. The next


12 time I met Darrow was when I came here on this case.


A JUROR: You had several conferences with him that week


13


14


15


16


17


up to the 28t h of November, and a ft er you r ead':- that
-


Express article announcing the arrest of Franklin and


'went to seo Darrow. I would like to have a little more


I
I


in-I
18 fo rmation hoy; did he appear there? Whether he app eared


19 like a guilty man, frustrated in bribing a juror, or an


20 innoc ent man. JUst how he appeared and '::hat he said. A


mean?


in to speak to Darrow about this, that is the moment you


Well, Darrow, when I wentA


THE JURO~ Yes. ·A He ~~s apparently taking an impersona~


view, that is, the view of an innocent man, and it yas my I
sus~cstion to him that others would incidentally think


little more about that.


I


21


22


.23


24


25


26
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1 that the arrest of Franklin would implicate him. He vras


2 wal%ing up ~nd dO\TI1) as he usually does -- he turned,


3


4


5


6


7


astonished to me and said "Oh" as if that was the ffrst" ,
time it occurred to him) "if they think that, you go and


-
tell them to leave this case out of the settlement."


And I plead with him not to do that; it was foolish, it


was QuixotiC'. He insisted I go tell th en) as I told you


I


I
I


I


i
8 this morning, I did convey his mcss~e on my ovm hook ~-


9 as a busy-body) as th e Di stric t At torn8"".1 call ed me; to


10 help the case out and get at the Whole controversy.


11 You may interpret ,his conduct as you) yourselves think)


12 but lint erpret ed it as I wrot e in my "rticle ) as me anine


13 that he VIas innocent, is the vlay I said, I thought that


14 chal~e was absurd.


15 J"'R ROGERS: That is all. OUr next vIi tnesses will be ve'l.;;-


16 impol'tant ~dtnesses, "nd \'iill take some little time) and


17 VTe vfill make more good time I think) next v.eek. I think


18 VIe have done itt Ius Vi eek.


19 THE COURrl': I think the time made thisYieek justifies the


20 ;;:~dj ournment ovel' Saturday. I realize that it gives counsel


21


22


on both sides a chcnce to get their cases prepared and


present them in more orderly fashion.


23 QJury admonished. Recess until ]Londay) July 21)


24


25


26
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Jury Called; All


TUESDAY, JUNE 11, 1912; 10 A.M.


P. J. COO N E Y,


Defendant in court with counsel.


present. Case resumed.


on the stand for further direct examination:


23 ,as 1 could to assist me in that work and to report to Mr. Franl


'>4 ~in.
! t .......


25 P. And did he specify any of the men that you were to ge or


2G ~id he leave that to you?
I
1
!


ls 1


2


3


4 I


5


/6
!


MR. FREDERICKS. Q Coming back to the time--to


I 7 when Mr. Darrow directed you to go and report to Mr. Franklin


I 8 for work in regard to the jury, you tes tified to, 1 wish
I ..


\\9 Iyou would state, Mr Cooney, in sUbstance, if you can, just


~I what Mr. Darrow said to you.


I111MB. ROGERS. Wasn't that matter all gone into?
I


121MR. FREDERICKS. 1 looked it over here; it is only covered
I


13 !bY a line. 1 t was not gone into.
i


141THE COURT. All r~ght; answer the:questiono
I


15 lIAR • ROGERS. our same objection, .your Honor.
I


16 ITHE COURT· Objection overruled. '--"""


(


17 A . He explained to me, as 1 think 1 stated yesterday, that ~>~~


18 these men were hostile. .


19 IMR • FREDERICKS. Q. You understand the question? This is
i


20 IWhat Mr. Darrow said to you. Just read the ques tion ~gain.


21 i(Last question read by the reporter.)


Why, he told me to get as wany of the "men in our office --







vereation.
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MR. ROGERS. pardon m just a moment--that you were to get or\


that you did get?


MR. FREDERICKS, 1 said, that you were to get.


MR. ROGERS. 1 think if that conversation is to be given it


should be given as a conversation and not its conclusion


or the opinion of the witnese ae to what was meant by it.


MR. FREDERICKS. 1 think so too, your Honor.


THE COURT. All right.


MR. FREDERICKS. That is alII want him to state, the con-


1


2


t
3


4


r 5
~
I


f 6
tr 7i


~
I 8
;


9


10


over there and 1 did find him and we went over


questions.


Croes-examine •


yes, he specified one man, that was ~. Fitzpatrick-


Keene Fitzpatrick--told me to find him if I could and ~~1


1


14


15 1 MR. FREDERICKS.


16 ! l.ffi. ROGERS. No


171


a witnese called or-behalf of the proeecution, being firet


duly sworn, testified as followe:


DIRECT EXAMINATION


18


19


20


21


22


K E ENE


BY MR. FREDERICKS.


FIT Z PAT RIC K,


Q What ie your name? A Keene


Where do you live, }.C.r. Fitzpatrick? A 1 live at


23 years.A


Q


Fi tzpatrick •
23


24


25 I Ocean Park at present.


26 ! Q How old are you?


I
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Q What is your business?1


2 an inves tigator.


What are you doing? A 1 am


At present 1 am a salesffian for the


California Produc t Company.


Q What were you doing prior to that? A 1 was direc tor


1 did not.Did you Bee Mr. Lockweod at that time? A


case.


Q In what capacity? A As an investigator.


Q You know Mr. Cooney? A Yes, sir.


Q You know Mr. Franklin? A Yes, sir.


Q Bert Franklin? A Yes,sir.


Q State whether or net you were ever at the house of Mr.~


up to the time of the termination of the case--the


Lockwood in Walnut Center out towards Baldwin's Ranch? i
. i"


A yes, 1 visi ~ed M:. Lockwood f S house wi th Mr. Franklin ----t;l
early in November, 1911. . 1\


t - I:
Q What time of the day or nig~t '7 A It was around 9 0 clo .


Q Day or night? A Night.


Q


23 I
I


24 I
I


25 I
26 1


I


18 I.


5 of the Violet Street Playgrounds for the city.


6 Q Which city? A Los Angeles.


7 Q Prior to that what were you employed at? A 1 was


8 salesman for the Los Angeles Furni ture Company.


9 f Q You acquainted wi th Mr. Darrow? A Yes, sir.


10 I Q FoW long have you known him? A 1 have known him inti-


11 \ mately for--since about the latter part of August, 1911.


12 j/ Q Wer e you ever in his employ? A Yes, sir.


13' Q When? A 1 wae employed in the latter pert of Auguet -:,,"k~
14


15 I
I
I


16 1


19 '
I


20


21


22\


17


[
i,
t
t
I.
I.







1 Q Wh8.t did Mr. Franklin do at that time?


1491


A After. we
(


2 located Mr. Lockwcodts house in Walnut Center, Mr. Franklin__'!!


3 / went to the door and had Sonte diseuse ion With Mr. Lockwood~.~


4 I 1 didn't overhear it.


5 Q Were you in hearing? A No, sir.


6


7
I


8\
91


I
10


11
I12 .


13


14 I
I


15 I
16 I


I


17
1


18 I


19


20


21


22


231
241


I
I


25 I


26 I
I


I
I
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2P 1 Q Now, on the 25th, on the evening of the 25th of llov-


2 ember, 1911, state whether or not ~TOU SaYi I.:r Franklin?


3 A I don't remember about the exact date, whether I saw


4 Ur Franklin on that evening or not. I saw Mr E'ranklin


5 several times the latter part of November.


6 Q All right. I will put it in another way:


7\ or not you ever were in an automobile driving out to Compton,


8 Artesia and Downey with Mr Cooney?


9 MIt ROGE'2S: That is objected to as leading, if your Honor


10 please. I am not very particular


11 THE COlB T: Yes, I think • +- •
~ '" ~s.


12 1.2 :B~T:ET)rRIC:KS: I do not think that is leading, your Honor.


13 If I would ask that in any other v-:ay he ·would. have to recite


14 everything he has done in the last six months in order to


15 bring it in. I didn't ask him the time, I said: "Wore you


16 ever in an automobile with Cooney at any time from the


THE COURT.
No, I did notl I think it is harmles3, at


l\


5th of lTovelllber.


20 .'IR FREDERICKS:


19


21 ny rate.


2212 FR:S"DE"RICKS: Has the Court ruled?


17 eginning of the world to the present time?"


18 He has put the ~~rds in his mouth by s~ing the


A Sunday morning.


Answer the question.


\fuat dSW of the week ~~s that?


I was with fur Cooney.


FR~D~ICKS: I beg your pardon.


23 HE COunT: Yes. There was no formal ob jection.
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Now, state whether or not you saw Mr Franklin on the


Do you remember what day of the month it was?


I am not sure, I think it was the 26th.


1 Q


A


3 Q


4 Q


Of what "month? A november, 1911.


~"


5 evening -- or saw Mr Franklin before that at any time, the


6 daY before that?


7 11R ROGERS: We object to that as incompetent, irrelevant,


8 immaterial; no foundation laid, not within the issues.


9 THE COURT: Objection overruled.


10 I.1? ROG3?S: Exception.


13 :Building.


I saw rur Franklin the night before.


A Nr Cooney, I think there waS


A In his office in the Chamber of Commerce


Who was present?


VVhere?


I
Did you have a conversation with him at that time? ----~·I~.:..


Yes, I did. .


11 . A


12 Q


151" A


16 Q


14 Q


17
I


somebody else present, I don t remember.


18 THE COURT: rur Williams, can you hear what is being said?


19 JUROR 'i7ILLIA:;',~S: Yes sir.


20 THE BOUPT: Can you, Yr :Blakesley?


21 JUROR :BLAKESLEY: Ye s sir.


22 TH3 COUP.T: Any juror that cannot hear speak up.


23 JURO~ BLAKESLEY: This seat ought to be a Ii ttle higher.


24 TilE COURT: Mr Sheriff, ~ill you attend to that during the


25 noon hour. Mr Blakesley requests that the seat be rais


All right.a little.26
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By Mr Fredericks; How, what was the conversation1 Q


2 had with Mr Franklin on the Saturday evening, the 25th of


3 November?


4 VrR roGERS:,; We object to that as irrelevant, incompetent and


5 immaterial, no foundation laid; not within the issues.


6 THE COURT: Objecti on overruled.


7 18 ROGERS: Exception.


8; A~tr Franklin told me that he had already given the


9 orders to TJr Cooney and r.:1r Cooney wonld direct me as to


10 what was to be done in regard to interviewing certa in


II! jurors~J He told me another matter, about a certain party


12 that was to be held that evening in honor of his daughter


13 Q By Mr Fredericks: We do not care about that, simply


14 in regard to jurors; give all the conversation in regard to


15 anything that might be in relation to jurors.


f
16' A That was about all there was to it. He told me hef


f;
: . had already given the or ders to Mr Cooney, and he wonld tell~. 17/ .


18 me what was to be done in regard to the matter.


19: Q Now, on the Sunday, the 26th da~T of november, state


20 ~hat you did and who was with you?


21


A An autmmobile ar-


rived at our residence about 6 o'clock in the morning, and
~.. :-",,-... ,.....--'


22 in corm!any wi th !.:r Cooney and the chauffeur -- .-
23 !liR ~OG:sRS: I do not wish to interpose an objection contin-


24 ually, I wonld like to have the same objection I last


25 stated to this general subject.


t think ~hen counsel is taking an. objection to ar.'IR FO?D:26







1


2


3


line of questioniJilg at the beginning of it it is not neces-


sary for the Court to rule on all of it.


THE COURT: There is some doubt about~hat in the absence of
i


4 I a sti~ulation. I think, if there is a stipulation, and the


5 Court concurs in it, I think a man is safe. It is so stipu~


6 lated?


7 WZ FRE:-:ERICKS: Yes sir.


8 THE COUnT: And the Court so concurs in this stipulation.


9 MR ROGERS: It will be understood as to this witness?


10 THE COU~T: Yes, it will be understood as to this witness


11 that there is the same objection, the same ruling and ex


12 ception to all of this line of testimony, without its being


13 objected to.


14 MR FORD: The courts have ruled hundreds of times, even


15 ~ithout a stipulation, if it is objected to once or twice
I


16 1 you do not need it.


17 THE CO~'"RT: Yes, I knoVo'.


A The automobile


By Mr :i!'rederi cks : :Now, go ahead, r:,~r Fitzpatrick,18' Q


19 tell everything you did that day?


20 at our residence about 6 o'clock that Sundew morning and


21 com~any with Mr Cooney and the chauffeur we viffited the


22 towns of Artesi.a, Compton, Downey, and there we nalled up


23 I certa.in prospective jurors v;hich had been, the nameS of whom


24 1 ' had been given to 1.!r Cooney by !lir Fran klin the preceding


25 evening,


2G
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38 11


2


3


4'


and wh ile Mr. Cooney called these men or their near neigh- --"1"',
. !


bors on the 'phone 1 steed by distracting any parties that1~"


might be listening to his conversation.


Q Did you hear what Cooney said? A 1 did; some places


5 1 heard him and other places 1 did not.


6;/ Q Well, down at Compton, did you hear what he said to Mr.


on the 'phone or no t.


7


8


Elliott? A 1 don't remember whether he got YJ. Elliott


The substance of his conversation,


9 was--


10 MR • ROGERS. Just a moment--l think that question should


be yes or no, do you remember •


THE COURT· Yes, 1 think so. Answer yes or no.


13 A 1 don 1 t remember •.


MR • FREDERICKS. Q. We 11, do you remember the subs tance


A Mr. Cooney told whoever this


A Yes.


Q Relate it.


of it?


got on this 'phone that he was


juror in the McNamara case and' if he wished to


that he better not be at home on that day when the


would be likely to be served.


Q Had you ever worked under Mr. Franklin before that day?--U


A yes, sir.


Q And were you working under his orders regularly? . A


a part of the time 1 was. -t,
14R.APPEL. Wait a moment. We object upon the ground as '


calling for the conclusion or opinion of the witness and


24 _I
I


25 I


26 !
I


14


15
1


16~r
17


I
18


19


20/


21


22


23'







1497


1 calling forrfacts; incompetent, irrelevant and immaterial,


2 hearsay and no foundation laid.


3 THE COURT. Objection overruled.


Franklin's office to the other office in the Hlggins Build-


during the early part of November and 1 alternated from Mr.


The office


A Mr. Darrow, I


Fronl which office did you draw your pay? A


ing the latter par t of November.


),ffi. APPEL· 'We eli cept.


Q Who was in charge of that office?


41
5 'I I!R. ffiEDERICKS.Q What par t of the time and what time wer e '


61 youworking under Mr. Franklin'. order.? . A During the mont I
7// of November, 1 believe, 1 worked steady for Mr. Franklin ...=:',


8J
'I


91
I


10;1


11 /r Q


12 'I in the Higgins BUilding.


13


14 MR. FREDERI CKS • That is all.


15


16 CROSS-EXAMINATION.


17 BY 1~. ROGERS. Q When you went cut to Locnlood's house


18 you say you went With Mr. Franklin in the automobile?


19 A Yes, sir.


A His Wife and daughter and chauffeur.


His Wife and daughter? A Yes, sir.


You went out to see the road race first, didn't you?


No, afterwards.


Afterwards, are you sure about that, Mr. Fitzpatriok?


Q Anyone else?


Q


Q22


20


21


23 A


24 Q
25 A It was our intention to see the road raoe after Mr.


26! Franklin had visi ted Mr. Lookwood.


I
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1 Q You mean the Phoenix race? A Los Angeles-to-Phoenix


2 automobile race, yes, sir.


3 Q That went· out the Whittier road? A ~ believe so, yes,


4! sir.


5 Q And did you go over to th~race after you were out there


6 at LockWood's? A Yes, sir.


7 Q Where did y.ou pick up Mr. Franklin that evening or where


8 did he pick up you? A 1 met him infront of the Chamber of


9 Coremerce Building, 1 believe, about 7 o'clock.


10 Q Where did you go from there? A Well, we went directly


11 to Walnut Center as best we could. We had a hard time


12 100 a ting the house.


13 Q And you made some inquiries around ~mong the neighbors


calling your attention to the night that has been referred


there, did you? A Yes, sir.


Q Well, you went out and spoke to possibly three or four


people residing around that country and inquir ed where Mr


Lockwocd 1 s house was '1 A Yes, sir.


Now,Q And Mrs. Franklin~and Miss Franklin were along?


house .~-e spoke of a party and invited us.


to here, one evening when you say you had a conversation


With Mr. Franklin in Mr. Cooney's presence, you started to I


say something about lith Franklin saying that he could not go I
i


wi th you or that he had sorre other engagement. Mr. Franklin I
had a party at his house that night, didn't he? A 1 don't I
remember whether it was at Mr. Franklin's house or another


14
I


15 I
I


16
1


17


18


19


20


21


22


23


24
I


251
2G I


I
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1 Q .nvited you to go? A Yes, and Mr. Cooney.


2 Q You did not go? A No, sir j 1 don't believe we went.


3 Q Can't youremember? A 1 don,t remember whether we went


4' or not.


5 Q What time was this conversation between yourself and Mr.


6 Cooney and Mr. Franklin on this evening? A About 7 or


7 7:30.


8 Q You don't remen~er whether you went to some kind of a


9 function or party afterwards? A 1 don, t think we did go.


10 Q You don't know where you did go, as a matter of f.act?


11 I A No, sir.


12 Q Did you see Franklin again that night? A 1 don't rem-


13 em"Qer that we saw him.


14 taR. ROGERS. That is all.


15


16 I


17


18


19 I
i


20 I
21 .


22


23


24


251
26 I


I,


-------







-1' 1 THE COURT: We viill suspend formal proceedings for a few


2 minutes while we are waiting.


3 (Recess was here taken for 5 minutes. After recoss.


4 ' Jury returned into cOllrt-room.)


5


6


as follows:


on behalf of the People, being first duly sworn, testified


BY JI::R F~EDERICKS:


Just state whether or not you


A Compton.


Banker.A


A E E Elliott.


E EEL L I 0 T T, a witness called


A Yes sir.


DIRECT EXAT'IlJATIOU


is your business?


Wha t is your name?


~nere do you live, ~r Elliott?


What


Compton.


This County?


IThat is your first name?


A


Q


Q


Q


Q


Q


7


8


9


l 10
.r
f 11
t
t,


I 12


i 13


I 14
I


15'1
I


",


16 '1
17 I
18 I


! I


19 I


Q And What day of the week was it you werp served?


,A Sunday, I believe.
24' l. Q' illiat time in the day?
25


/
\
I if I remember correctly.


26 i
I


!


A I think Sunday evening t


served, I was subpoenaed as a juror.


ember, 1911?


23


20


21


22
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1 Q. How, in order to fix that date, state whether or not


2 you reported in court in pursuance of that summons? A I di •


3 Q And do you remember what day of the week it Vias you


4 ' came to court': A I think it was on Tuesday, the followin


A I think it was after-


Ans'wer the question.


A Yes.


Objection overruled .


lie except.


Yes sir.


Q That is, you saw it in the paper afterwards; is that wha·


in pursuance 0 f thi S slU:m:ons, what v;as the time when yo u


Tuesday.


A I think I read it in the papers at the time.


Q. 71ith reference to the time when you appeared in court


thi sease.


had any conversation in wnich the Darrow case was mentioned


or not you were called up on the telephone by any


noticed the arrest of Franklin?


lin at any time on the charge of having bribed Juror Lockwoo ~


Q Do you remember of hearing of the arrest of Bert Frank-


wards, if I remember correctly.


you mean?


irrelevant ana immaterial, hearsay; no foundation laid, not


binding upon the defendant, not tending to prove any issue 0 f
i


:r.m FTI3DEJ.ICK3:


.;), ~:ov;, on the Sunday when you were served, state


22


2


2


L


3


1


II "JT..,:.'E COU?T:
..;. AFP3L:


251
9G,1 A
- I


I


20


21


18' - or the l:cUamara case was mentioned?


19 MR APPE~: We object to that on the [;rcnnl it is incompetent


5


6


7


I
8


9


t 10
t


11t
f 12


I
,
r


I 13 I
t
~. 14


15)


16 1


17


t
~-


I
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A Sunday morning.StmdtV morning?


Relate to the .iury what that telephone conversation


And at what timo of the day ViaS thi s telephone ca.ll? __


I think it was between 8 and 9 otclock in the morning.~~~2


3, /Q


4.Q


5r"'in substance.


6 1m A?~E1: We object to that as incom~ tent, irrelevant and


a juryman I had better ee~~


"i't
and S1. bstance 0 f the con':'''1\;


I


case, and collateral thereto; no foundation laid.


THE CCURT:Answer the question.


immaterial; hearsay, no foundation laid, not tending in any


versation.


MR APIEL: Exception.


way. shape or manner. to prove any of the issues of this


THE COURT: Ob ject.i on overruled.


and if I did not wish to serve as


that I had been subpoenaed as a juryman in the McNamara cas •


out of the way. That ~~s the sum


A I was informed by somebody Viho said they were my frieri


7


8


9


~ 10I


r 11,
~ 12


t 13.! It


I 14


I15


16


17


l' 18, Q Over the telephone? A Yes sir.
f;
>,


19 FREDERICKS:t I:IR That is all.
i
t 20 Tat ROGBTIG: That is aL 1.


21 I'.L F?ED'CTtIC}:S: That is all. Mr Elliott.


Sm 22


t 23


24


25


~ 2G
[
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58 1 MR. FORD. Hasyour Honor made a rule that wi tnesses should


2 be excluded from the court room?


3 THE COURT. There has been no rule.


4 MR. FORD. That is my recollection. You ask for it?


5 THE COURT. It has not been asked for and has not been


6 made, to the best of my recollection, at this time.


7 W. FREDERICKS. We are perfectly willing to have it made.


8 MR. FORD. We ask that it do be made.


21 without n~ing any witnesses, we ask that the rule be en


22 forced wi th the .exception of the newspaper men.


23, THE COURT. Are there any witnesses in this court at this


your Honor. We ask that the


It will be necessary, under


We make an exception to the newspaper men, but


(Disr:ussion)


MR • ROGERS. It is usually made and 1 thought it had been


made.


exclusion of the witnesses


not aware there was any such rule.


nesses.


THE COURT. 1 am opposed to the enforcement of such a rule


on general principles, but if it is requested 1 will adhere


to the r eques t.


MR. FORD. 1 had noticed witnesses in the rUQID but 1 was


MR. FORD· There will come a time when we will ask for the


time under subpoena by either side, if there are stand up.


order be made at this time for the exclusion of the wit-


application made, that witnesses be excluded. MT. Sheriff,


One witness is present.25 ,
I


26 !
I


I


20 },ffi. FORD.


11


12


13


14


15 i
161


I
17 1


I
18


19


I
t
r


!
I
I
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I
Bal tiIDor1


!


At theA


Whereabouts is that


A Yes, sir.


A. DIE K ELM A N,


In Los Angeles.


K U R T


A


At the Baltimore Hotel?Q


Q Here in the city of Los Angeles-


Hotel.


Q Where were you working at that time?


Q Where?


DIRECT EXAMINATlON


BY MR. FREDERICKS. Q What is your name "1 A kurt


A. Diekelman.


Q Where do you live, Mr. Diekelman? A In Sa n Fran-


cisco.


a witness called onbehalf of the prosecution, being


first duly sworn, testified as.follows.


have you a place for the accommodation of the witnesses?


The sher iff wi 11 show you a room in wh ich you may wai t.


This general order excluding witnesses at this time does


not include the representatives of the newspapers who are


engaged in the performance of their professional work in


the court room.


23


24 1


251
26 I


I
I


21


2
.--Q' Do you remen:ber the time when the Los Angeles Times was


2....
destroyed? A Yes, sir.


1


2


3


4


5


6


7


r
8


9 I,
I


r 10
I


f
f 11
f,
i 12


~ 13r
r 14
t, II 15


Ii 16 I


f 17


I 18 I


I
r


I
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hotel? A Fifth and Los Angeles.


Q And what was your business there at that time? A 1


was chief clerk, had charge of the office.


Q At that tiffie state whether or not you met a man here in


~os Angeles giving the name of J. B. Brice at your hotel,


whom you afterwards identified as J. B. McNamara'?


JiR. APPEL. Jus t a momen t--we object to tha t upon the


ground that it is incompetent, irrelevant and immaterial fo


any purpose whatsoever in this case.


MR. FORD. Preliminary to ~aying the foundation.


THE COURT. One at a time. ~. Appel, you have the floor.


:MR • APPEL. That it is incompetent, irrelevant and ill'lIr.a-


~rial to prove any issue inthis case; that it is hearsay,


no foundation 1aid and upon the further grourxl that the


question is leading and suggestive; that it assumes two


names of the s arne person,. a3sumes" that the witness did


recognize or identify the person in question at some other


time.


THE COURT. The objection is overruled.


MR. APPEL· We except.


A You want me to state the full particulars?


YR. FREDERICKS. Just read the question.


(Last question read by the reporter.)


A yes, sir.


Q And where did you see this man, J. B. McNamara, after


the time when you saw him down inthe hotel as J. B. Brice







after you had seen J. B •


QState' whether or not you
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1 A When 1 --


2 THE COURT. Wai t a moment.


3 Am • APPEL. We obj ect to that uponthe ground that it is


4 incompetent, irrelevant and irr~aterial for any purpose


5 whatsoever in this case; hearsay; doesn't tend to prove


6 any issue in this case and no foundation laid.


7 THE COURT· Objection overruled.


8 MR • APPEL' We excep t.


9 A The next time 1 saw him down at the city prison or county


10 jail 1 guess it was.


l/YR. FREDERICKS. County jail.


12 1 informed the district attorney


13 McNamara over in the county jail that he was the samenan


14 whom you hadseen on the nigh t or on the day previous to the


15-/~ Times explosion at the Hotel Bal timore here in Los Angeles?


16


17


18


19


20


21


MR. APFEL. Wait a moment--we object to that upon the ground


that it calls for hearsay; incompetent, irrelevant and


immaterial for any purpose Whatsoever; no foundation laid;


not binding upon the defendant.


THE COURT. Objec tion or erruled.


l4R • APPEL. Exception.


22 ~ A Why, 1 identified him almost as positively as 1 could.


)ffi • APPEL. 1 submit, your Honor, he is not answer ing the


question. The question is very leading and suggestive and
23 I


241
251


I
2" Iu;


I
I


calls for yes or no.


THE COURT. 1 think it i6.
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1 MR. FREDERICKS. I think the wzness's answer, however,


2 is a comprehensive answer to the question, if your Honor


3 will notice it, it should stand as it is.


4 THE COURT. Read the answer.


5 (Answer read by the reporter.)


6 A under tte circumstances.


7 MR. APPEL. 1 move to strike out the answer of the Wi tnes6


8 as not responsive to the question. We still insist that


9 the question is not a proper question and object on all of


10 the grounds of the objection heretofore made.


11 THE COURT. Motion to strike out denied.


12 MR. APPEL. Exception.


13


14


15 I


16\
17


18 I


19 I
20


21


22


23


24 !
I


25 !
I


2G I
I
I
I


!
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6-3 1 MR FREl):Sr-UEKS: Were you informed - - state whether or not


2 you were informed by the District Attorney that you would be


3 needed as a witness for the People in the prosecution of the


4 ,State against the case of the People against McNamara, wherei


5 he was charged wi th murder in blowing up The Times?


6 I~ APPEL: Wait a moment. We object upon the ground that it


7 is incompetent, irrelevant and immaterial; hearsay, and no


8 foundation laid; leading and suggestive, and upon the further


9 ground that the defendant is not bound in any way, shape or


10 manner by the conversat ion~\had between the Di strict Attorney


t 11 and anyone else, not in the presence of the defendant, im-


I 12 Irna terial for any purIJose.


f 13 THE COurtT: I think the question m s the thouGht of being


f 14 leading, but harmless under the circumstances. Objection


I 15 overruled.


16 MR A~)PEL: ><:xception.


17 A Yes sir s.


18 MR FrEDERICKS: How, Mr Diekelman, how long did you. remain
~-


19 at the -- I withdrav;·that. About what time was it, if you.


20 remember, that you saw J B McN(,lmara over in the county jail?


go? A Vfuy, I was


I think it was some-


1911.A


I don't gu i te remember the date.


In what year?


22 time in April.


21 A


25 lout to Arrowhead Hot Springs, and when the seaSon was


26 'I came to Los Angeles; then I r.ent out for the Harvey


I


Q23- ------_ .. -.- --.........


24 Q And after that time rohere did you


r


I
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1 to'--


A no sir,


A I came to Los Angeles,And then ~here did you go?


And how long did you stay at Arrowhead after that?


Why, it was a little over a month.


4 I jail?


5 Q


6 A


7 Q


8 Q Did you work an~fhere here- in Los Angeles?


9 I did not.


2 Q Let's just get your movements in a general way. ro'here


3 were you working at the time you saw McNamara in the county


A I was at Arrowhead Hot Springs.


10 Q Then where did you go? A Then I signed up with the


11 Harvey System to go to Needles, Cal ifornia.


State whether or not you kept the District Attorney
tIadvised as to ""here you were and where you were going when


Q12


13


14 1 you left?


15 MR APPEL:


A Yes sir, I did.


We object to that.


16 THE COURT: Strike out the answer for the purpose of the


17 objection.


20


21


22


23


18 1B APPEL: We object to that upon the ground that it is in


19 I competent, irrelevant and imma terial for any purpose; it is


'hearSay, not binding upon the defendant; no foundation laid; I
doesn't tend to prove any issue in the case; it is leading I


and suggestive, conversations between the witness -- communi~
I


cation between the witness and the district attorney are im- I


24 I material for any purpose ""hatsoever.


251WE COURT: Overruled.


26 II:iR APPEL: Exception.
I
I
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1 TIm COURT: Restore the answer.


2 1ffi FREDERICKS: Do. you remember the date when you WBnt to


3 work out at the Needles?


Pete 4 I Q You can look it up.


5 you can look it up?
I


JUly.6 sometime in


A No, but I can look it up.


Have you any data here by which


A No, I have not. I think it was


Q July? A lto, June.


Q June or July, 1911? A June or July, 1911.


Q Then where did you go from there? A I Vias over


A How


I had charge of the Fashion Cafe up there as head


How long did you stay there in Albuquerque?


18 A


7


81
I


9 1
i
I


10 there two days and they transferred me to their house at


11 Williams, Arizona, as clerk at that house.


12 I Q How long did you remain there as clerk at the house at 1;1
13 Williams, Arizona? A I just stayed there a month vf
14 I Q Then Where did you go? A I went up to AlhUq:erque, I
15 I :new Hexico, awai ting to be changed to another house.


16 I Q Albuquerque, New ~exico? A Yes.


17 Q ~7ha t were you do ing in Albuq uerque, Hew Mexico?


21 long?


19 waiter.


20 Q


t
I
I


Now, calling your attention to the occasion of your


22 Q


23 Q


Yes. A I was there about a month and a half.


24 leaving Albuquerque and the time and the circumstances


25 surrounding your leaving Albuquerque, I will ask you if you,


261 at about that time, met a man there by the nane of Bert


I
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1 HalI4"TIerstrom? A Yes sil:.


2 Q How long before you left Albuquerque did you me'et Mr


3 Hammerstrom?'


4 I 1m APPEL: We object to that upon the ground it is incompe-


5 tent, irrelevant and immaterial for any purpose; it is hear


6 say, no t binding upon the defendant; no foundat ion laid.


7 THE COURT: Read the question.


8 ( Quest ion read)


9 THE COUPT: Overruled.


of I


I
I
I
I


A The 16th of September.


A J.911.,


The 16th of what month?


Vlhat year?Q


MR APPEL: We tmte an exception.


A I-m§t him o~ the 16th, three days before I left


the grounds stated in our last objection.


TIre CO~T: Objection overruled.


A We went to Chicago.


Q Dow, then, I want to go back to the time when you


I,m AIrEL: We except.


I,m ATPEL: We make the same objection, upon each and all


10


11


12 Albuquerque.


13 Q


14


15 ~ .. Had you ever seen Ii:lr Hammerstrom before you met him


16 I there?


17 I 1.18. APPEL: Wai t a moment


I A I h'18 never saw 1m.


Q By llir Fredericks; ITOT., when you left Albuquerque, at


the time you speak of, where did you go?


1


f


I
I


19


20


21


22


23


24


25 I


f 26
I


I i
I
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1 first met Mr Hammerstrom. State the circumstances of your


2 first meeting with r~r Hammerstrom.


3 1m APPEL: We object to that as incompetent, irrelevant and


4 1 immaterial; hearsay, and no foundation laid; not tending to


5 prove any issue in this case; not binding upon the defend-


6 ant. It is collateral to'any issue in this case.


7 THE COURT: Objection overruled.


8 1m APPEL: We except.


9 A Why, one ~orning at qbout 11 o'clock, JUdge Craig
I


10 MR FREDERICKS: Just a moment, Ur Diekelman, don t say


11 I anything that Judge Craig said to you, or anything that


12 anybody else said to you, except ~r Hammerstrom.


I 13


14
I


15 1


I
16 I


17


18


19


20


21


22


23\
24 I


25\
I


26 !


I
!,


A You want the actual meeting1


18 FR~D~ICKS: Yes.


I
'I
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MR. APPEL. Then, your Honor, the question as propounded


state the circumstances surrounding the meeting of Hammer-


Now, the district


He asked him towas the question your Honor allowed.


s trom, that would call for everything.


attention to the time when you rret ~M. Hammerstrom there,


s tate what was said and done be tween you and Mr. Hammers trom


MR. APPEL. We object to that question on the ground it


calls for the conversation or for acts and declarations


of the wi tness and a third party not inthe presence of the


defendant~ therefore, it is hearsay, not binding upon


attorney instructs the witness not to answer the question.


MR. FREDERICKS. 1 did it out of fairness to the defendant.
ed


MR. APPEL. We object/to the question as propounded and


we do not Wish to be disarmed as to the point we make,


because we think it is absolutely good.


THE COURT. 1 deem the question Withdrawn and it will have


to be reframed, under the instruction given to the witness


that amounts to a wittdrawal of the question.


MR. FREDERICKS. Simply out of fairness to the defense,


sirrply that he should not state what somebody else said.


THE COUR T. Better reframe the question.


MR. FORD. 1 think the Witness is correct, only tte diS


trict attorney oautioned the witness not to say anything


that was hearsay.


THE COURT· The Court has passed upon this matter, Mr. Ford.


BY MR. FREDERICKS. Q Now, Mr. Diekelman, calling your


7p 1


2


3


4'


5


6


7


8


9


10


11


12


13


14


15 I


16


17


18


19


20


21


22


23


24


25 !


26 I
I
I
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figuring on that very shortly and so he asked ~e how woul


on their si de of the case, that 1 was really their wi tness,


and if 1 had not been SUbpoenaed yet that 1 would never be


called by the State, because 1 was not their witness and 1


defendant and no foundation laid for the introduction of th


eVidence, onthe ground it is incompetent; irrelevant and


irr~aterial for any purpose whatsoever, and it is collateral


to the case, and does not tend in the slightest degree to


prove any issue of this case.


So 1 told him 1 didntt


1 sakd I was probably


So he told me that 1 was practically


going to Chicago very soon."


San Francisco. "


was not favorable to the State.


know about that, 1 tOld him 1 promised to appear there and


promised Mr. Fredericks 1 would be there and they said they


wanted me, and he asked me if 1 had been SUbpoenaed and 1


said No at the time, and he said, "Well, they will never


call you then." So 1 said, "1 will have to wai t and see",


and he says, "1 understand from your folks that you intend


THE COURT. Objection overruled.


JAR. APPEL· Take an exception.


A 1 met Mr. Hammerstron, and. he started to open the con


versation, that he had been looking for me for sometime, and


he says, "We have looked allover the country for you and
I


it seerrs the district attorney has tried to keep you ~ay


from us and we have had a hard time to locate you and we


finally got.word where you was through your mother up in


1


2


3


4


5


6


7


8


9


I 10


·11


12


13


14


15


16


17


18


19


20


21
t 22


23


24


25 I
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1 1 like to take a trip with him and 1 said it would be all


2 right, but 1 would not care to at the present time. So he


3 started to tell me, he says, "Now, we have found out that


4 you have not positively identified this man d01Yn there",


5 and he says, "you would riot send an innocent man to the


6 gallows, if there was any chance of saving him?" And he


7


8


9


10


says, "We aretrying our best efforts to save this man, he


is perfectly innocent", and everything like that, and he


says, "Don't you think it would be right for you to conside


the least doubt there is and consider that and be on our


side?" And 1 told him 1 didn't think there was any doubt,


in a viay, 1 said, of course t~~~e waEJ . ~_ s ligh.t <i9}l'bt, very


slight--so he asked me to consider the thing. He says, v
14 "NoV!, you ar e a very valuable witness for us "and he says,


15 "Of course we cannot do like the people can ~i th all of the


16 witnesses, g~Jl.~I1Lf_ifte.en__.C>.rtwepty- thousand dollars",


17 "but", he saya, "you are valuable to us, yolX services are


18


19


20


21


22


23


26


valuable to us and Whatever your price is we will give it
------------------_. --'-.- .-._----------
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0-1' 1 So I told him I had no price.


2 and he asked me to consider the things over. and promised me


3 several good'~ositions in Chicago if I would make the trip


4 I with him, and I told him I didn I t think I would consicler


5 any Ilositions if I did. if I ,...,.ent with him. I would get a


6 posi tion of my own. So then he asked me if I knew Rector's


7 Restaurant in Chicago. I said "Yes lT
• He said "Well. I thin·


8 lJr Darrow is interest~d_j..Jl.. that"t and he says, "How \'ro:o.ld
-~~ ..- ~-_ •.. _-_.--- -~.-- .._-_.


9 you like to be Assistant Manager in there"? I said, "It


10 would be pretty nice t but". I says~, IT I don I t think I could


11 hold it. i t is too big a job for me." He says. "Well t -..:;e


consiner Boing with him to Chicago, if I had any objection


couple of weeks, and I says. "You can go to Chicago, and if


I find I am not wanted. I can come on your side. then. if


can fix that all right." I said, "I don't think I v:ould


30 he asked me if I ViO uld not like to


I told him I would like to have him wait a


care to try it."


to going.


12 I


13
1


14 I


151
I
I


16 I
17


18 I am favorable to your side." He says. "Well, it is a


In the meantime. I had put them off.clecicle on 'i t.


matter we are in a big hurry. I am up here to see you. and


I rmve to get through with you. and as soon as you can give I~


me an answer I want to come and go ~ith you, I have to go tol
I


Chicago and come back to Los Angeles on important busi- I
ness and we are delayed at the present time. 7.e a~o awfully I


I
rushed and crowded." So I toli him I would not consider I


anythins at that time, I would wait a v;-hile l)():orc I


23


24 I
25 I


I2G I


I
[
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1 ing word from the District Attorney --
'1517


2 1m ROGErS: We move to strike out that last portion, that is


3 not a conversation.


4 I THE COu'RT: Strike out the Viords "expecting 'word from the


5 District Attorney".


6 A Oh,


7 1ill EOGERS: I have no doubt the witness does not understand


8 the rules of eVidence, and naturally, he ","ould not know he


9 ~as not answering the question.


10 TIill COURT: Yes. Just confine your answer to the convorsa-


11


12


tion you had there.


I
I


A So I had no further conversation ~ith him that day, to


13 my knowledge. l'robal)ly there was some little items I cannot


14 recall just now.


This took place in liller and JUdge Craig's office in


By Nr Fredericks;I
15 I Q


I16\ A


17 Albuquerque.


l'n16re did this conv ersat ion occur?


18 Q And ~ho was present? A Just Er Hammerstrom and my-


19 self.


20 Q


21 A


Mr Fofd just coughed then -- (Answer reael).


Mr Hammerstrom and myself --


22


23


Q ~~at name did Mr Hammerstrom give you when he first
there,


cam£i as his name?


24 liE APPEL: We ob ject to that ss incompetent, irrelevant and


25 iwmater'ial, hearsay, no foundation laid; collateral to any


9~ issue in this case. It does not tend to prove any element
-0







1 51 S


foundation has been laid. It hasn't been shown that the


Q Vlliat was said and done between you at that time?


the question of the District Attorney on tLe ground no


A Yes.


A I met him


A fIhy, he told


It is leading and suggestive, and


A At his room.


A No, we had hardly any conversation then.


All right. You went up to his room, then?


No~, did you meet him again after that?


How did you come to 80 to his room?


Where?


Q


the next day.


A He gave me the name as 1~ Higgins.


Q Now, you had some conversation together there at h~


versation. Upon the further ground that it is hearsay for


to prove any elements of the offense charge~ar~.!~1


of the offense charged in the indictrr.ent here, or any


element, or the remotest element connected therewith, not


binding u~on·the defendant.


THE COURT: Objection overruled.


~m FREjERICKS: Answer the question.


it is incompetent, irrelevant and irr~aterial; doesn!t


defendant was there present or had any notice of the con-


at the room. We object to any conversation called for by


Q


Q.


UE .FORD: It is stirulated that objection ia P-lade.


Q


me to let him know whether I decided on going with him or


not, and I decided I would not go, and I went up a{noon


right after lunch and told him that I --


any purpose whatsoever


room?


1ffi lli'PEL: Wait a moment. We object to any conversation


1


2


3/
4i


5


Sm 6


7


8


9


10


111
I


12


13


14


15 I
I


I
16


I
17


18


19


20


21


22


23


24


25


26







1 ment, nor the renotest element thereof.


2 THE COURT: Objection overruled.


3


4'


5


6


7


81
I


9 1


10


13


14 I


15 !
I


16 I


17


18


19


20


21


22


.23


24
I


25 I


26 I
I
I
I







THE COURT • The jury are admonished that the statement of


the district attorney is stricken out and they are entirelY!


to disregard it. I


20


21


22
23 l4R. FREDERICKS· When you consider om evidence has been


will be disregarded.


introduced in sUbstantiating the fact--


THE COffiT. The statement as made is out of the record and
24


25 I


2G I
I
I
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1 MR • FREDERICKS. Now, Mr. Diekel nan, relate just what was


2 said between youand Mr. Hammerstrom at this time when you


3 went up to his room.


4 I MR. APPEL. We will again have to repeat the same objection,


5 the question was pending, of course.


6 THE COURT· 1 will withdraw this last question and have it


7 read.


8 MR • FREDERICKS. The be tter way was to have the ques tion


have time 1 will cone up," so 1 left then. That is the


says, "Well, can 1 t you drop up this evening then and see me


1 says--he


1 said, "Well, 1 will think it over, and if 1


I
1 move to strike out the anewer of the witness I


please •


only conversation we had.


(Last question read by the reporter as indicated.)


A At that time 1 went up and told him that 1 had decided
if


not to do anything for several days, and/he wanted to wait


that length of time, why, all right, and so he said, "Well,


can't you stay a little while and have a little talk?" 1


a while? "


read, 1no doubt about that. 1 withdraw the question and


ask the reporter to read the first question.


MR. APrEL·


on the ground it was said in such a low tone of voice it


was not brought home to the defendant. He didn't hear it a1d


1 didn t t he ar it.


THE COURT. Mr. Reporter, did you get the answer? Read


said, "No, 1 am in a hurry to get back."


9 1


10 I
I


11\
.12


13


14\
I "' ivI
16 .


17
I


18 I


19 1


20 I
1


21


22


23 1


I
24 I


I
25 I


I
26


1
I


I
i
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1 (tas tanswer read by the reporter.)


2 THE COURT. Motion to stike out is ·denied.


3 MR • FREDERICKS. Q Now, when did you see Mr. Hammers troD'!


4 I Egain? A 1 am not posi tive whether 1 saw him that night


5 or the following night; 1 think it was--


6 I Q 1F.ell, was it one or the other, ei ther that nig ht or the


7 f allowing night"/ A 1 think it was the following ni~t,


8 Monday nigh t •


91 Q All right. And where did you see him then "/
!


10 his room.


11 Q Who was present? A Mr. J. W• Bibby.


I Q Who is Mr. Bibby? A Why, he told me was--12 I


13 Q Who told you? A Mr. Bibby.


A Up at


Did Mr~ Hammerstrom say anything to


14 MR. APPEL. 'We object to any more as hearsay.


151ft. FREDERICKS. Jbst a moment--l will get'at that.


16 Q "hen did ycufirst meet Mr. Bibby? A That night for the


17 first time.


18 I Q That the first time.


19 I youabout who Mr- Bibbywas?


no foundation laid, irrelevant and immaterial for any pur-


pose Whatsoever and no foundation laid.


20


21


22


MIt. Appel. We object to that onthe ground it is hearsay and
i
I
I


23 THE COUR T. Objection overruled.


24 I :uR. APPEL· Exception.
I


25 I A No, he didn't tell me who he was at all.


2G! told me later himself.


Mr. Bibby







1 MR. FREDER IOKS •


"j 523


Werwill not ask you what M~ Bibby said


2 at present, when Mr. Bibby told you who he was and what he


3 'was there for at this conversation or at a later one.


4 I A Atalater one.


5 Q Very well. Now, relate the conversation.


6 MR • APPEL' I suppose we have no r.ght her e, your Honor.


7 THE COURT' Yes, you have, you will be accorded all the


8 1 right you have when you wish to object.


91 MR. APPEL' We said, "Wait a moment."


10 THE COURT. If you say you are objecting, Why, you will


11 always be accorded a clear field for your 0 bj ection •


12 I MR. APPEL. I know, bttt the district attorney would not


13 stop.


14 THE COURT. If you wi 11 jus t state your objection--


15 I
16 I


17


18


MR. APPEL' 1 can't make it while he" is asking one question


after another. I said, ttWait a minute".


THE COURT. 1 assume that is equivalant to an objection.


You want the answer stricken out?


19 !IE • APPEL. Why, two ques tions one after the other, they


20
I


21


22


23


24


were both answered.
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once.


because it is not covered by the objection to the conversa-


(y,aa t two questions and


We ask counsel to refrain fromtion of Hammerstrom.


MR. APPEL. May 1 object now?


THE COURT. Yes.


The Court~ Read them over now.


answers read by the reporter.)


MR. ROGERS.' Your Honor can see that is the substance of


the conversation and a separate conversatioryand entirely


different, and we desire to have objection interposed to it


MR • APPEL· 1 will accept your Honor t a suggestion and here


after 1 will start in With, "1 object-.


THE COURT. If you do so the court will endeavor to see


you get a clear field.


MR • FREDERICKS. 1 w'ould say 1 would have paused if 1


thought counsel wanted to go any further. The impression 1


got was that he said "lfai t a moment", and then reconsidered


and didn't want to object any further, and 1 drove on.


MR. APPEL. We ask that the answer of the wi tness be


out for the purpose of allOWing me an opportunity to


THE COURT. Strike it out for the purpose of the objection.


MR. APPEL. We object to the qUeationraked to the w~tnea


asking another one until we object to that ~


THE COURT. You are quite right, but strictly speaking it i


your duty to say you object and notdemand that counsel wai t
.;-


a minute. If you object that gives you the field at
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in reference to begging me to join thar aide and to con


sider the doubt, if alight doubt there was, and said "You


will never be called by the state." He said that "they


out.


THE COURT. Objection overruled.


MR. APPEL. We except.


A Now, I recall this conversation was Sunday night when


Mr. Hammerstrom and Mr. Bibby were there.


)ffi ~ FREDERICKS' What day of the month would that be?


A The 17 th of Sep tember, 1911, 80 it was pr actica11y the


aame conversation that we had before when he first met me


·'i52~
concerning what transpired between bim and Mr. Bibby on th~.1


ground that the question assumes a state of facts not testi


fied to by the witness and upon the further ground--


m. FREDERICKS. We are willing that it should be stricken


THE COrnT. All right, strike it out.


1m. FREDERICKS. Q Now, Mr. Diekelman, relate the convera~ n


which you had wi th Mr. Hammerstrom at the time you have


related you and Mr. Harrmerstrom and Mr. Bibby being present 0


l4R • APPEL. We 0 bject upon the ground ths.t it is incompetent,


irrelevant and immaterial and it is hearsay and no founda


tion laid. It doesn't tend to prove any element of the


offense charged nor prove any notice to the defendant of any


conversation or knowledge of the conversations and the


oofendant not being present and not being bound by what Tom,


Dick and Harry said, inreference to the case.


26


25


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24







l526
1 would have subpoenaed you long ago."


2 },ffi • APPEL. 1 object to the wi tness talking so low we


3 cannot understand what he says.


4 MR. FREDERICKS. Tl're acous tics in the room are very poor.


5 1 think 1 can hear what he said.


6 THE COURT. The def_endant is some seven or eight feet fur-


7 ther away. Speak up, Mr. Diekelman.


8 MR. FREDERICKS. Go onfrom where you were, let the reporter


9 read the. answ(\r •


10 THE COURT. Read the answer.


11 (Las t answer read by the reporter.)


12 A So 1 told him that 1 w'ou1d rather wait a few days and


13 then if he wanted me, and he said the State don't want me,


14 "why,you go on to Chicago and 1 will come on. 1 will drop


15 you a line and if you want 1 will come on later." He said,


16 "Wel1~ he couldn't think of doing that', he said "my


17 mission is to see you and Mr. narrow sent me to see you and


18 1 got to get back to Chicago as soon as 1 could. 1 got


19 my business ther e and 1 thought 1 would just s top off and


20 get you on my way~ so 1 told him 1 didn't think about


21 going at that time, so he started to tell me, says, ltJiell,


22


23


24


25


26


now, if you decide on going, n he said, "we will make


things very good for you in Chicago, and if you want to go


to work there, if you don t t wan t to go to work, why, we
a week


will pay you $30.00/every week until you are through With


the tr ial, and your exp enses. He says, "Now,
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1 then he started to ask me why 1 ',ould not leave wi th him


2 a t this time, so 1 told him that the firs t excuse 1 told


3 him--


4 MR • ROGERS. Now, your Honor pleas e, he is des ignating


5 what it Was.


6 THE COUR T. State the conversation or the substance of it.


7 A First 1 told him that 1 didn't want to leave on account


8 of being'hard for my boss to get a man in my place at that


9 time. He said, "Why, we can fix that easy; 1 will get one


10 0 f the Harvey men; 1 wi 11 pay 'them to come over her e and


11 take your place," so 1 told him 1 rather give him time to


12 get his own man, so then he--so he kept asking me again, he


13 said, "Well, is that your only reason for not going? 11 He


14 says, "Probably you have got a ~irl here that you don 1 t want


15 to leave." 1 says, "No, not exactly." He says, "Well,"


16 he says, "we can fix that very easy, if you have any girl


17 here that you want to--don,t wantt:> leave, we just arrange


18 we take her right along With you." So 1 said it would be


19 very nice, all right, and very accommodating of you, so


20 1 told ltim 1 thought 1 would consider it at the time.


21 "Well," he says, "1 will tell you what 1 will do, if you


22 don 1 t think every thing is all right 1 wi 11 advance you


23 expense money, give you about $100.00, that will pay your


24 way back from Los Angeles to Chicago, but if yougo to


25 Chicago with me and we find things not just exactly right,


26 why, yougot the expense money you can get right onthe tr
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1 and come back to Los Angeles whenever youwant to~ so 1


2 told him 1 didnft know what 1 would do. 1 told him 1


3 would ra ther wait a day or so. "Well, " he says, "let me


4 know tomorrow sure what you will dO," so that practically


5 ended the conversation that night, and so the following


6 day, why, 1 didn f t see him again until 1 received a wire


7 from the district attorney and so 1 took this wire up there


8 and showed him, he says, "Well, that is jus t a bluff, to


9 scare you not to go with us." He said, "They dassentt


10 stop you from going wi th us, they know better than that, th


11 are jus t bluffing you so you wont go with us." So 1 told


12 him of cour se 1 didn 1 t know or say that night. He said,


13 "Well, if you think you are going to go", he said, "1 will


14 leave the money here With Mr. Bibby." Firs t he wanted me


15 to go. Hersaid, "We Will get a drawing room tonight and


16 we will all go to Chicago," so 1 says no 1 wouldn't do


17 that. 1 said, "If 1 go 1 want to go by myself," so he


18 said, "1 will leave the money With Mr. Bibby, and relying


19 on you to go tomorrow then;" so 1 said, "1 would think it


20 over if I would 1 \"ould be up and see ~,lr. Bibby the following


21 day." So the next day, why, Mr. Hammerstrom 1 guess left


22 that night, 1 don 1 t know, the next day--


23
MR. ROGERS. He said Mr. Hammerstrom left that night, 1


24 guess.


26 MR. FREDERICKS. Go ahead.


25 THE COURT. Str ike it out •
A Want the conversation w'
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1 Mr. Bibby?


2 Jm • FREDERICKS. Wai t a minute.


3 A 1 forgot-to mention inthe conversation there he also


4 stated about he knew 1 had been in the restaurant business


5 and said, "You would like to go. into the restaurant business


6 when you get to Chicago we have always got a string of rest


7 rants on hand, we can put J"'Ou in one of thea e places,"


8 he said, "we will fix you up as nice a place as you have got


/


9 in Albuquerque, If the place 1 had char ge of. He said, Iff{ e


10 are inter.ested in a lot of places all the time." He said,


11 "The Federation Labor there we always got a string of resta


12 ranta." He said, "We can put you in one of them, if you


13 don't want to go to work at something else. It That about


14 concluded the conversation with Mr. Hammerstrom at that time.


15 Q Who introduced you to Mr. Bibby? A Mr. Hammerstrom.


16 Q What, if anything, did he say in regard to Mr. Bibby at


17 that time?


18 MR. APPEL· Wait a moment--we object to that as incompetent,


19 irrelevant and immaterial, and hearsay, and not binding


20 upon the defendant and no foundation laid.


24 duction?


21


22


23


TPE COUR T. Obj ect ion overr uled.


(Last qUeati0rlread by the repor ter. )


MR. FREDERICKS. Q This refers to the time of the intro-


A At the time of the introduction he just


introduced!~ Bibby and said he just happened to be coming


this \"lay on a business trip and he is wi th me here,
25


26
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1 got nothing to do with the case, he don't know anything


2 about the case. That is about all he said at the time of


3 the introduction.


4 Q And did he say anything la ter about Mr. Bibby?


5 MR. APPEL. We object upon the ground it is incompetent,


6 irrelevant and immaterial.


7 MR. FREDERICKS. State--exc~se me.


8 THE COURT. Go .ahead with your objection.


9 MR. APPEL. On tre ground it is incompetent, irrelevant and


10 immaterial and no foundation laid, it is hearsay, not


11 binding upon the def_endan t.


12 THE COURT. overruled.


13 MR. APPEL. We except.


14 (~ast question read by the reporter.)


15 A Why, he did not, that 1 recall, except that he said he


16 would leave the money wi th him, and he would go onahead,


17 because he had verypressing business, and 1 told him--he


18 said, "1'(ell", he says, "you and Mr. Bibby can get a drawing


19 room toge.ther and go on the Limi ted." 1 said, "NO, 1


20 r ather go by myself, he can take the train following me or


21 he can take the train ahead of me if he wants," so he said,


22 "Well," he said, "Mr. Bibby has got pressing business, of


23 course he will have to stay here to give youthe money and


24 he cannot be delayed and take the next train the following


25 day." He said, "Of course, you wouldn't mind traveling wit


26 him, 1 have traveled With worse than he is~ and laughed
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1 about it. So 1 told him, "Well, 1 guess it wouldn't be


2 any objection, but 1 want to get my own ticket and have a


3 berth by myself", and that was about all.


4 MEl • FREDERICKS. Q After Mr. Hammerstrom had left you and


5 you didn't see him any mor e--that is, youdicmnt t see him


6 any more in Albuquerque, did you see Mr. Bibby? A Saw


7 him the following --saw him Monday night.


8 Q And what was s aid and done b3 tween youand Mr. Bibby at


9 that time?


10 MR • APPEL. Wai t a moment -_we obj ect upon the ground that


11 it is incompetent, irrelevant and immaterial and hearsay,


12 has nothing to do with this case, no foundation laid, in


13 competent for any purpose Whatsoever.


14 THE COUR T. overruled 0


15 MR • APPEL· We take an exception.


16
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A--
Al-I1 ~I went up and saw Mr Bibby and told him I guessed I would


2 80, and so he said, "Well, It he says, TIl am glad you decided IT


3 "You v;ill find you have done the right thing IT
• So he gave


4 I me the money there, he gaveme the $100 for expenses, and


5 gave me the fare so tha.t I could buy my O\'m ticket and my


6 cvm berth.


7 Q How much? A $145, he gave me altogether. I think


8 the ticket amounted to something like ~44.l5, including the.


9 berth. So he s.aid, "I have made a reservation for two perth,


10 and you can have the lower or the top, it doesn't matter",


11 and. I said, ITT would rather make my ovrn reservation", so


12 I went do~n and cancelled his reservation and. got my own


13 ticket and berth, and he got one in the next car. So that


14 night, why, we left on the Santa Fe Limited for Chicago.


15 Q


16 A


17 Q


Well, what was the date of that you left, now?


It was September 19, 1911.


State whether or not you went right through on the


18 Chicago Limited to Chicago? A Yes sir.


19 Q Sta.te whetter or not !lTr Bibby remained in the same


20 train with you? A Yes sir.


1.1R AFI'2L: Just a mOr:lcnt. I object to any conversation


Well, in the meantime, before we got to Chicago, I had


Now, when you got to Chica.go where did you go?Q


Ioired a friend of mine to meet me at the Qepot -- one of the


clerks at the Ijetropole Hotel there, and he met me; and so


I told lllr Bibby I v:anted to be vd th him a vihile
24


125


26 I


I
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22


23







1 between the 'witness and Mr :Bihby at


· ·i5~
Chicago or anywhere I


2 else, upon the ground that they are incompetent, irrelevant


3 and immaterial, hearsay, not binding upon this defendant,


4 particularly conversations betv.een the witness and his


5 friend.


6 MR FTIEEmICKS: He has not related any yet.


7 MR APFEL: On this theory --


8 lliffi B~EPERICKS: I will ask the questions so the matters can


9 I be ruled on when they come up. He has not told any conver-


10 sation.


11 THE COURT: The witness has not finished the answer. The


12 objection is overruled, and the reporter will read the


"-- .
I
I
!


by "he..!.I don't know who he means


Who do you mean by "he"?


It is what the witness wanted or did not want,


Strike it out.


Pardon me.


So Mr Bibby --


Ho.


:By Mr Fredericks:


COUET:


ROG:mS:


EOGERS:


22 THE


23
1 Q


24 lin
25 I A


I
26 ! MR


I
i
I


13 answer as far as it has gone.


14 I (Last anSVier read)
I
I


15 I THE COURT: Have you finished J-Tour answer?
i
I


16 I A
I


17 1 THE COlmT: Go ahead and finish it.


18 'I A So I wanted to see if he wo nld leave me go by myself,


19 ' and so he said he Viould rather have
I


i \
20 jl.1R paGERS: I move to\strike that out, "I wanted to see


21 ~JR FREDERICKS: I think that is material.


I







1. even in the most wide construction


153~
possible by the rules


2 of hearsay evidence --


3 THE COURT: Hot what he wanted, but what he said.


4 MR nOGETIS: He said "I wanted to see" something.


5 THE COURT: Do I understand you to say that is what you


6 told?


7 A No sir.


8 TilE COURT: Well, then, strike it out.


9 MR. F:lEDERICKS: Ho. The Vii tness said 11 I wanted to see


--10 whether he would let me go by myself" •


11 ~~ ROGERS: Now, that is --


12 I MR FREDERICK3: Now, it seems to me if this witness had a


13 fear and was getting a fear, that that fact, of that fear


14 THE COURT: If your theory is correct, Captain Fredericks,


15 I ask questions that will bring them out so that counsel can


16 ! get a proper objection, and. we will get a square ruling on
I


17 it one way or the other.


18 MR :I;7EDERICKS: All right. I see.


19 I Q Well, When you got to Chicago, where did you go?


20 I_A__I_went .to the Morrison Hotel.


21 'I Q Did anyone go with you? A Except my friend.


22 Q your-friond. That friend v:as not l1r Bibby? AlTo,


23fmr-L~~~~;d is his n.",o.


24 Q Nov;, how long did you remain at the r:Iorrison Hotel?
I ~


25 i A -~Remained there two days, or a day and a hal f.


26~ Then where did you go? A Then I returned to 10s


I







1


,j
Angeles.


2 Q Now" who selected that hotel for you, the Morrison


3 Hotel? A I did, myself.


4 I !lIR APPEL: Wai t a moment -- .


5 TIrE COURT: Proceed. There is no ob jection.


6 Mil ROGERS: We cannot make an ob jection after the answer.


7 1m FTIE~ERICKS: Do you want the answer stricken out?


8 1m APfEL: The answerS come so quickly, because the answers


9 arc so leading, they are improper questions. The witness is


10 not


11 I Thffi FORTI: We consent to strike out the question and the


12 I answer.


13 I MR :rm.EDETIICKS: Ho, let us drive on.
I


14 I TIm COl,1TIT: Go right on.


151 Q By~r Fre9-ericks: When diDou see Mr Hammerstrom in


161-Ch~:::s_0? ~__ I met him about 1 ~clock in lir Darrow's


17 I-Office -- I suppose it was rJ:r Darrow' s office~


181 Q G-nu--o-'cl-6ck of ",hatday?-- -i I guess it -~~s the 21st


19 day of September.


20 Q Row did you come to go up to Mr Darrow's office?


21 Io1R APPEL: That is objected to as incoIDl1e tent, irrelevant


22 and immaterial, hearsay, not binding upon the defendant,


and calling for a conclusion of the witness.232
A.~-:I24 !.:R F?EDERICKS: It may be, a.nd I withdrav: it.


I


25 I 1m AI'PEL: TIo founda.tion has been laid.


2G I Th~ COU?~', It h b 'thdI.~ ~.. as een~'· rawn.
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1 Q By !lTr Fredericks: TIid you have a conversation v;i th


2 Mr Hammerstrom, either over the telephone or otherwise,


3 before you went up to Mr Darrow's office? A ITo Sir,


Did you with Mr Bibby?


4 'I d.id not.


51Q A Yes sir.


6 Q Where was that conversation?


7 MR Al~PEL: Wei t a moment. We object to that upon the


8 ground it is incompetent, irrelevant and immaterial; hearsay,


9 no foundation laid, it is irrelevant to any issue in this


10 case, not binding upon the defendant.


11 T:HE COUTIT: Objection overruled.


12 I'M"D
....\ll"\.


13 A


APPEL: We except •


Well, before we 1 eft Albuquerque, Er Hammerstrom gave


141me -- had me take dO\m l.1r Darrow's office number, I think


15 i it was hi s numller -- I go tit in my memorandum book, and he


16 said, "Now, we will rely upon you to report there' as soon


17 as you get to Chicago, and I:r Bibby will be wi th ;)70U and you


181 go right on up there", and \~hen we arrived l:!r Bibby vmnted


19 me to go on up there, but as I stated before, I called for


20 t}lis friend of mine first, and I told him I would. go up as


21 soon as I got do~n to the hotel and got located. He toJd me


22 just Where it \,,;as. Ee says, "Coille up there 8S soon as :l0U.


23 can, because we will be waiting up there for you." So I


24 got up there, I think it \vaS about 1 0' clock, ana.. I met !~r


25 I Hammerstrom there, and -- that is t !J:r Higgins, at


2G I and I1r Bibby and l\lr Uockles.


I







1 Q A Yes.


In Darrow's office.


2


3


Q


Q


Ed Hockles? A. Yes sir.


What was said and done at that


4 time between you and !!.r Hanrnerstrom and Ed 1Tockles and !.Tr


5 Bibby in Mr Darrow's office?


6 1m AIPEL: We object to that upon the ground t1:at it is


7 incompet.ent, ir:relevant anti imuate: iaJ.; c~illlin8 for a hearsa


8 statement; calling for acts and declarations of third partie


9 Inot in the presence of the defendant; no foundat ion laid, no


10 connection has been shovm between the defendant. and the


11 alleged parties to the conversation; and upon the further


12 ground that it is incompetent, irrelevant and immaterial


13 to prove any other element in the case •


14 THE COu"RT: Ob j ect ion overrul eo..


15 i IiIR APr~L: Take an exception-.


16 IA ~ny, I went up there and the first thing Mr Higgins


17 told me, he says Mr Hammerstrom -- he says, "How, my name


18 Is not Hi 8gins"; he says, "I want to set you right on that.


19 IMy n8m e is Hammerstrom, and. I am Mr Darrov,-' s brother-in-law. II


20 ISo he says, "I v;a.nt you to understand that before iye go any


21 fUrther so you will know who I am. I v:ant you to feel I am


22 Inot d~ceiving y~u any more. lI So, they kind of started a


231 conversation again and he said, lIlTow, -- 1I he in troduced me


241 to Tilr Hockles, and. he says 1!Mr Hockles will have charge of
I


25 I you while you are in Chicago", and he started to ask
I


2G ! again as to v;hether I had identified this r.Jan or not


I,







1 Q What man? A J B Brice -- and I told him, I


1S3Sl
said


2 "Hot positively". I said, "Almost as positively as I could",


3 and he says, "Well,"~~ Hanmerstrom said, "Dill he have a


4 mustache when you saw him? " Of course, I thought he meant


5 the time I last saw him, and I told him "Yes", anrl he


6 lallghed. "Well, we will have him grow one and. see if you


7 know him \-"hen you see him." So, just at that time the girl


8 came in with the little clipping in a paper about my


9 Igoing to Chicago, or something like that, and broke up the


10 conversation, and then a little later Mr H~erstrom told me,


11 he says, "Well, now, you are here", he says, "VIe want ;you


12 Ito take your time a feVl days, or if you want to go to work,
I


13 just come and tell Iir lIockles and come to work whenever you


14 want to; and if you do not want to, just go around and have


15 a good time." He says, "lroVl, how do you want to do with
I


16 I your expense money?" He says, "We \';ill 8ive you any amount


17 you want in advance if you VI ant it", and he says, "You can


18 1 come up either every I.Tond~ morning or any day you want to


191 get your expense money". I says, "Well, I just as well get


2 it at the end of the week."o He sa~Ts, "We would rather have


21 you take it now, to show you VIe are all right we will give


you a Vleek in ad"Vance" • So he asked Mr Bibby Of' he had any22 1._


23 more money left from his trip, and he did; and he gave me


24 ~30 out of that;and so then l1r Hammerstrom took rre dO\\n to


25ff~n~!_TvTayor ~9." 0 ffi_<{.~~~--~~~·~~~·~-~~~~~~£!~~~~;~· :~;~~~r~--m.:_~
261was I1r Darro\~~ s brothe~-~~~.l.~v;,~.-Hamrnerstro::.,,\:~as.


I







A Iro sir,
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So, then we went back up to the 0 ffice and we had a private


conversation aeain, and ]lr Hammerstrom said: "now, I am


eoing back to IJosAngeles tomorrow", and he says, "1 w~nt


you to give me a little statement to llr Darrow showing that


I brought you here and that you are going to be with us,


and I want you to Write a little statement to that effect. "


So, he said "You won't object to that, will you?" So, I


says, "Uo, I guess not." So I left that afternoon, and.


that was the last I Saw of him.


Q Did you ever give him such a statement?


never did.


THE COURT: 12 o'clock; adjournment time.


(Jury admonished) Court wil~ now adjourn until 2 o'clock


this afternoon.


---0---
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10 A.M.


I feel, out of an


Jury called; one


MONDAY, JULY 22, 1912:


Defendant in cour t with couns el •


absent.


THE COURT. Gentlemen, 1 have a telephone message from Dr.


always more or less unsatisfactory.


Faylen of EI Monte, saying that Juror Leavitt is sick and


probably has appendicitis. He doesn't give much en


couragement ot Ilis being back this afternoon or tomorrow,


but the court deems it proper, under the circumstances, out


of an abundance of caution, to send a doctor of the court's


own choosing, to send in a report. 1 do not happen to know


the doctor. He telephoned in and telephone messages are


abundance of precaution, a doctor should be selected by the


courtand; sent out to make a definite report. After con


sulting in chambers with the attorneys, they do not object


to the gentleman 1 have in mind. 1 am going to appoint


Dr. Beckett, of this city, whom. I have not communicated with,


but assuming that he will be available, I shall ask Dr.


Beckett to make a trip to El Monte, as soon as possible


and make a thorough exalliination of the juror and report


here at 10 0 'cloCk tomorrow mornir.g.


MR. ROGERS. Migtt I suggest to your Honor an alternate


might do if Dr. ·Beckett cannot go?


THE COURT. In case·Dr. Beckett is not available 1 t'Till


make" another selection, and w-uld probably seleGt Dr.


Leymone~l~11s--
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MR. ROGERS. That is agreeable.to us.


MR. FREDERICKS. That is agreeable to us.


THE COURT. 1 trust one or the other of these gentlemen


will be avail,able, if not 1 will make anotber selection,


but will communicate with the attorneys on either side so


if there might be the relation of attorney and client he


might not be able to act. 1 think there is nothing to do


here but adjourn until tomorrow morning at 10 o'clock.


Gentlemen of the jury, you have heard the reasons


stated and understand the reasons. As much as the court


regrets it, it will be necessary to adjourn the further


hearing of this case until tomorrow morning at 10 o'clock.


(Jury admonished. Recess until July 23, 1912, 10


o'c1ock A.M. )
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2 Defen dant in court with counsel. JUlY called; one absent.


3 Gentlemen. in regard to juror Leavitt. Dr Beckett


4 t::'. himself tq a good deal of lbnconvenienc e yesterday and


5 omplied with the request -- it was not ml order of the


6


7


8


court. but a request. end went out to E1 Monte. and as he


had some op erations to parforn at this hour. he asked to


make his re~ort a written one, which is as follows. ad-


9 dressed to me. d.ated yesf:erday: "At your request I have


10 just visited Mr A. L. Leavitt at his home in E1 Monte.


11 with his f'mni~" physician. Dr Saylin." I c all your at-


12 tention to the fact I misstated the name of the doctor


13 yesterday. I stated it as I got it over the telephone.


14 It is Dr Saylin. whom I happen to know very \'\611.


15 . (Reading: 1 ttI fin d that he has sutfered with three at tacks,


of acute abdominal pain in the region of the appendix


and right kidney, during the past three days. These


attacks have been of short duration and he has been p rac-


at about 12 o'clock, he had recovered from 8 very severe


attack of pain this moming and was resting very comfor


tably in bed. with no abdominal tenderness and with a nor


mal temperature and pUlse.


Inasmuch as he had so improved from his mo ming condi-
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tically ~~ll during the intervals. When I saw him today
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::~n. Dr 8l\Ylin end I thought that a surgical operation


26 Cdl\Y to reli eve his condi tion i 8 not mvisllble. Ho""'" er
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we felt it best for him to remain quietly for a day or two


until we are assured he is not liable to have a return of


his trouble. It is our opinion that he might be abl e to


return to court within two or three days, md may, ~s during


the past two weeks ,remain free from any further disturb


mlce. However, his condition is such that a return of his


attecks might take place. On the other hand, he might go


for a number of weeks without eny trouble whatever. It


I will leave this vri th th e cl ark so it may be referred


to. In a dditi on to that, I had a telephone m ESseg e from


Dr Isaac Saylin this morning in mich the Doctor tells me


that the patient is still in bed, but doing ,vell; end that


he deems it quite probable that he could be here tomorrow


morning at 10 o'clock, if we adj ourn unt il that time.


I might add that subsequent to the tlj>ephone message fran


Dr Say-lin I had a telephone message fran th e wife r:t the


patient, Who insists quite vigorously that he vdll not be


able to return, but as Dr Saylin and Dr Beckett both


seem to be of th e opinion t hat he may come back tomorrow,


the court deems it best that the case go over for another


day, and for those reasons, unless counsel on either side


desire to be. heard on the matter --


CUr Fredericks and Mr Rogers consult with the court.)


THE COURI.': The order of continuance will be me.de until
25
26 Ltom~ rroV! mo ming at 10 0 'clock. I might say that I eXPect


to personally see the pati ent during th e day and from the
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1 conflicting repo Its, to be able to exercise a little bet-


2 ter jUdgment as to the real facts, and I shall make it a


3 point to visit the juror's home and consult himself and


4 hisfmnily during the day sometime, md ~rom the statement


5 of both of the doctors, I hope he will be in court romorrow


6 morning at 10' O'clock, but, unde.r the circumstances, I deem


7 it best to have this furt her continuanc e.


8 Gentlemen ci: the jury, you have heard the reason stated


9 and it is unnecessary to go over them f£8in.


10 (J"uryfdmonished, recess until july 24, 1912, at 10


11 A.M.)
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1 July 24th, 19~~ 10 o'clock A.M.


2 D3fendant in court with counsel.· Jury called; one


3 absent.


4 TP..E COUR[': ~entlemen, in regard to the juror Leavitt,


. 5 pursuant to the statement made fran the bench yesterday


6 morning, I motored out to the juror'S residence yesterday


7 afternoon in company with Juror Williams, a.nd visited Mr


8 Leavitt. He had just had a consultation with his IlhYsi-


9 cian and t~y v.ere both of th e opinion t hat. if the pati ent


10 could remain under treatment for another day, he would.
11 be able to come here tomorrow morning. That information


12 wes confirmed by telephone message again this morning;


13 both from yr Leavi tt, personally, rod from Dr Isaac


14 Saylin, his physician. I am aware of the fact that the


15 unusual rebi ts of lif'e have been very hard on all of th e


isfied that the few days of rest and outdoor exercise on


their roof-gurden and motoring, has tended to bring up the


general standard of health of all of the jurors, and


under the circumstances stated, the jUdgment of' the court


is that it is better that the matter go over until to-


I am sat-jurors, not only Mr Leavitt, but the others.


morrow morning at 1m o'clock.


Gentlemen of the jury, you have heard the reasons stat


ed, rod will 19ain bear in mind your former admonition


to ref'rain from talking about this case among you !'Selves


or permitting any oth er person to talk to you and refra!
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1 from expressins any opinion com eming this' case until


2 the whole matter is submitted to you. The further h ear-


3 ing of this case will now adj ourn until 10 o'clock tomor


4 row mo rning. .
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2 Defendant in court with counsel.


9 MR ROGERS: It you r Honor please, \vi th respect to juror


10 Leavitt --


4 sance of the ,jury this morning at the request of Mr Rogers.


5 just a moment. I will make a statement in regard to the


6 absent juror. I have a telephone message saying that he


7 left his home in El Monte at 25 minutes of 10, aad should


8 be here in 10 or 15 minutes.


3


11


THE eOURT:


THE eQUID': I


Gentlemen, I have convened court in the ab-


wil1mnplify that just a little. In


12 the communication, 1,!rs Leavitt stated that Mr Leavitt was


13 better, but ver,y nervous, bUt would be here the best he


14 could. That is my entire information on the SUbject.·


15 MR ROGERS: If your Honor pleases, the return of juror


16


17


18


19


20


21


22


23


24


Leavitt presents two considerations which the defendant


desires formally to present to your Honor as they have been


intimated to your Honor in chambers.


Upon the sickness of juror Leavitt, as those things do


come in the case, even" man in the pI' actitre understands


how they do emme, there have been persons of good repute


in the community in which juror Leavitt resides, \Vho are


persons related to him by blood and marriage, who have


placed in the possession of defendant , information COD@


25


l
_c errdng the


26 asking your


. .


. .


si tuation Vlhic h \ve believe justifies us in


Hon~r's intervention at this time.
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frankly t hat 'Ate have issued sUbpoenaes for certain of the


persons, l\nd in view of the fact that certain of the infor-


mation c~e to me only as late as 7 o'clock this mor.ning,


I have not been able to SUbpoena all we desire to pro


duce. For instance, the brother-in-law of ~uror Leavitt


came to me this morning at 7 o'clock, and said t hat ~uror


Leavitt was peejudiced against the defense, and that he


had ex:pressed himself to him, lIr Hill, his brother-in-law,


ts being bitterly and intensely prejudiced fgainst union


labor and everything that union labor stood for or repre


sented. I received a telephone from E1 Monte from a very


reputable citizen there, saying much the same thing, end


after notitying your Honor that I intended to make an in


vestigation, I went out to El Monte, and there I found wit


nesses who had talked with ~uror Leavitt before his qual


ification upon the jury, to whom he had made certain state


ments which indicate a condition and state of mind which


precludes his acting with entire fairness and impartiality


in this case. I am not sure that the law has provided ,


or that there has been decision to provide a method by


vhich this matter can entirely be reached, but knowing


t hGt your Honor's disposition throughout this case has


been to insure absolutely a fair and impartial trial,


in view of this infonnation which has reached us since


the sickness of ~uror LeaVitt, brought the matter to pUb


notice, I beli we it right to call your Honor's attenti
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NOW, this presents a condition, if your Honor pleases,


which gives us all some pause and gives us some reason


for pause; it is within the possibilities that Juror Leavitt


honestly did bel'ieve that he could sit fairly and impar


tially in this case, and that his verdict, pertt'hance, might


be received, no matter which w~ it went, 8S his own honest


and impartial verdict; it is within the possibilities,


to these facts. I understand fran the man himself, that


~uror Leavitt said to ~eff Steele of E1 Monte, that he be


lieved certain things concerning the defendant, Darrow,


which if he beli wed, as h e ~ressed himself to this wit


ness, precludes his acting wi th entire fairness and im


partiality in the matter, and precludes the possibility,


if he adheres to th e views which he then expressed, of


the defense receiving from him a fair and impartial trial.


I understand, if the court please, he expressed the same


thing to AlbertKerns;) a resident of El Monte, of high stand


ing and high character, a man who has been a juror in your


Honor's court, a man who has from time to time been call ed


to act as a juror in other departments of the Superior,


Court. I understand he made something of the same state


ment to Ur Sloan. his nax:t-door neighbor. These are all


neighbors of his. I have sent sUbpoenaes out to prodnce


these witnesses with the exception ~ the brother-in-law,


who came to me this morning, of his own volition, to


infor.m me of the situation.
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1 further, that in view of the testimony that has come in --


2 it is wi thin th e possibili ti es, I do not say it is a fact,


3 because t here is but one person in th e universe who knows


4 mrether such is the fact or not -- it is within the possi


5 bilities upon the presentation of the issues as they have


6 appeared in this case, particularly the. testimony of:' 1vfr


7 Steffens, that the prejudices which Juror Leavitt ex:pressed


8 if the statements of these wi tneaaes are correct -- have


9 revived in him an idea that he ought, perchance not to sit;
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1


2


and it is within the possibilities that he has desired to bel


excused from jury duty upon the ground that his condition of


3 health was such that he ought not -to go on. At any rate, th


4 defendant feels that an investig~tion ought to occur. If


5 this verdict is to have the sanctity and approval by the


6 court and by that greater' jury still, the people, it must


7 be rendered by men who have no prejudices and no feeling and


8 no biasj if this defendant isto be convicted, his convic-


9 t ion is to car ry 'w i th it the cert i tude of exact jus t ice, tha


10 conviction must occur before men who are fair and without


11 bias and without prejudice.


12 This presents a unique consideration, one that


13 has arisen in my practice but once before, and it oxurs to


14 ne, sir, in view of the sitU:ltion :md condition of Juror


15 Leavitt's health and the statement of Doctor Beckett and


16 the statement of Dr. Saylan, that his malady, if ~uch there


17 there be, may return at any moment, and may again cause a


18 cessation of the trial, that it is quite v/ithin your Honor's


19 discret ion, it may seem a matter of discretion, to replace


20 Juror Leavitt with the thirteenth juror and occasion us no


21 further delay. The Code provides, if your Honor pleases,


that our only remedy was to await a verdi~t and take advan
tage of these matters after verdict, but the consideration


upon the disqualification of a juror for reason, that he may


ce replaced by another juror, even where the 13th juror has


The Code has taken that matter under


It has been sugGested


not been in attendance.


consider9.tion and has provided for -it.
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attention.


tion--


that and I do not.state it with a view of causing any fric-


1 may not be able to prove


1 desire to interrogate ON ith referencefr iend of his.


THE COURT. Let lJ.e inquire of you, ;,:r. Rogers.


MR. ROGERS. Yes, sir.


THE COURT. Rave any of these statements you have referred


to been made 8 inc e this tr ial began?


MR. ROGERS. None that 1 am able to prove, but 1 propose to


interrogate, if l'may be permitted, concerning the actions


and conduct of an employ of the District Attorney's office


who resides near Juror Lea-gitt and who is an intimate


of the auttor i ties has given :,11'. Appel the opinion, with WhiC,


1 concur, that we cannot present the matter after verdict,


that the matter of qualification must be presented before


verdict, and therefore, desiring to take advantage of this


situation, we feel it our duty to call it to your Honor's


to whether that pexson has in any wise interfe~·red. 1 may


not be able to prove it, but 1 have been informed that this


gentleman is a very intim~te friend of Juror Leavitt's, tha~


he has been in the employ of the District Attorney's office,


MR. FREDERICKS. Then, why should counsel state tbings like


of Jur or Leav itt's family.


not only generally at times from one occasion to another, bu


in this very case, and 1 have been inforrned--nhether truth


fUlly or not--that this person has seen fit to see members
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pose he goes to see him.


cross-examine him.


as this man Hicks hae--


If you want to produce Robert Hicks, 1 will


1 suppose if be is a neighbor of this man, 1 sup-case.


that?


MR • ROGERS.


off ice, and we do not want a man' to try this case who has


been interrogated and who has been talked to and who has gon


MR. ROGERS. --we want a fair jury, if your Honor pleases,


MR. FREDERTCKS. Robert Hicke has been in the employ of the


District Attorney's office fer two hours once in his lifetim


in this case, that is true, and no other time, and he has


not been seen or ~alked to or had anything to do with this


lockwcod's--


MR • FREDF.R lCKS' What of i t--


and there is absolutely nothing against him.


MR • ROGERS. There n,ay be if 1 cross-examine him.


with some decency about the conduct of the Distr iet Attorney s


MR .. FREDERICKS. There may be, yes. TIrere may be against any
you


man on earth, but~have not any right to make that statement.


MR. ROGERS. 1 will make it absolutely, 1 have been inforn:eq.


that Robert Hicks--


MR • FREDER ICKS • Su;pose he has--


}.ffi • ROGERS. --who was in the employ of the Distr ict Attorne a
office went out there and hid in the hayloft out there at·


MR .. FREDERICKS.. VIe do not. Wan t to produce 'Rober tRicks,
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MR • ROGERS.


El Monte--


Robert Hicks has done a lot of talking


5443l
about I


3 THE COURT. Now, Gentl emen--


of the District Attorney's office engaged in this case-


1 ask the I;ietr ict Attorney if he didn't knowi t, when he


1 want to ask Ccp tain Fredericks, if y:urMR • ROGERS.
I


Bonar will permit me: When juror Leavitt was qualified on I


this jury if he didn't know that Robert Hicks was an employel
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9 qualified Leavitt and didn't know Robert Hicks was a friend


10 of his?
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MR. FREDf,RICKS. 1 didn't knoVl where :.:r. l,eavitt lived, 1 I


didn 1 t know Mr. Leav itt befor e he came in, except through I


reports we all get, and 1 didn't know he knew Robert Hicks I
4 and 1 didn' t ~now Robert Hicks knew him, and 1 didn t t know


5 him except to know he was a man th:::.t 1 ived in El Monte ..


6 MR • ROGERS' 1 expect that the reports received, that were


7 received inthe Distr ic t At torney t s off ice, probably dis-


8 closed that Juror Leavitt lived at El Monte, and Hicks knew


9 him, and 1 have been informed that Hicks made some inquiries


10 about Leav itt beflDr ehahd •


11 MR. FHEDKR leKS • Hicks did not make any inquir ies for us


12 about Leavitt in any way, shape or form.


13 MR • ROGERS. He didn't make them for us •


14 THE COURT. Now, Mr. Rogers, we have a condition, if 1 may


15 use the term, and not a theory. The court, which includes


16 the District Attorney and the counsel for thEi defense, 1


17 am Bure, all WEll t a. fair tr ial to be had inth is case.


18 1m • ROGERS. Yes, sir.


19 THE COURT. 1 hope there is no one in the sound of my voice


20 or in tre corr.nlunity who wen ts :::.nything else, but courts


21 must act pursuant to the authority of law, and 1 feel, at


22 least, it is a very grave 1uestion whether there is any


23 aut hor i ty, any power ves ted in this court to act in tr.is


24 matter at this time. The juror has been interrogated here


25 in open court with in the last five 'minutes; says that he


26 is able to proceed; his doctors have verified that state
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matter of considerable concern to the court, and to the


the health of several members of this jury have been a


1 might say at this time, as a matter of fact, thatmenta


I


I


person. There are several men here who are from tinle to timb


suffering more or less from the unusual habit of life, and 1
1
1


1


feel it is very important that the best and wisestthing
now


that can be done should be done, but the sale question/is


1


2


3


4


5


6


7


8 whether or not here in the midst of a trial, the trial ap


9 proaching its close, we have a right to stop and try the


10 qualification of a juror. If you have authorities sup'-


11 porting that position 1 will hear you, but so far as the


12 evading the question by disqualifying the jury on account


13 of sickness 1 cannot conscientiously do that, consequently


14 1 cannot do it at all, without the doctors who have been in


15 attendance, advised by their certificate that such facts


16 exist, the juror himself is here and ready to proceed, 1


17 cannot evade the real issue in that way, so it br ings it


18 down to the question whether or not we have aright at this


19 time, Without legal authority, to stop and try the qualifica


20 tion of the juror, especially as it appears that those quali


21 fications or disqualifications existed prior to his being


22 called on the panel.


23 MR. ROGERS. In order to present the matter to your Honor


24 in leg3.l forrr" 1. offer to call Witnesses to prove that


25 directly after the McNamara sentence and jUdgment,. and 1


26 refer to the case of J.B. McNamara and J.J.McNClmara, that


I ~_ ____'!!U
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those who believed in labDr unions and socialism, and par


ticularly against Job Harriman, one of the Witnesses in this


case. 1 think thatwill present the issue. And 1 offer


juror Leavitt said to Jeff Steele, who was then working


for him on his place,among other thing~"that ttey would


have hung Hayward and Moyer if that sc~p~ meaning the
I


defendant, "had not bought the jury. It 1 further offer to


to show by those statements made to those persons that the


statements made by Juror Leavitt upon his qualifications-


upon his interrog3.tion to determine his qualifications, he


stated these things were not true, and that the information


had con,s to us since the impanelment of Juror L.eavitt upon


I


I


1 offer further to show that we did not knowthe jury.


that he made the same statement, in SUbstance, ( 1 cannot


gi ve the words) and effect, to Albert Kerns, a near neighbor


1 offer to proYe, 1 am not sure as to the words, but the


same SUbstance, that he made the same statement to his


neighbor Sloan. 1 cannot give you the first name. 1 fur


ther offer to s·how by the brother-in-law of the juror


Leavitt that y~. Hill, that previous to the JUDor Leavitt


being irrpaneled on this jury he had frequently expressed


bitter hostility towards labor unions and socialism, and
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1 these matters and things at the time the juror was im-


2 paneled and sworn, and that if we had known them we would


3 have challenged him either for cause or preemptorily.


4 THE COURT. Just a moment, .,:r Ford. 1 still feel, gentle-


5 men, that the question is unanswered as to the legm au-


6 thor i tyto go ahead and do these things.
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that notw i thstanding that the juror h8:s been sworn to try


1 MR APPEL:


2


We contend, your Honor, under the authorities,


juror has committed perjury, in answering the questions,


qualified in his own mind, and according to his own con-


science, when he should have known thet he was disquali


fied, that when 1:'_e has pro..cticed a fraui--l dontt mean


the case, that if during the trial of the case it appears


from facts and to the satisfaction of the court, that a


1 don ' t mean maliciously--l mean a fraud in


law, wbat would MJOunt in law to a fraud on the court and


the attorneys on either side, whether he be a juror that


either for one side or the other, th:it if a juror has shown


a desire to get upon the jury when he felt that he was dis-


voluntarily j
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1 whether he be a juror that had prejudice llgainst the de


2 fens e, it mak es no difterenc e on which si de, if he has


3 gone upon the jury box and qualified -- swore that he was


4 qUalified that he had no bias or prejudice or interest,


5 that he had no feeling Egainst either side, that when the


6 court has discovered that those facts were untnle, that


7 th ere is such a wrong connnitted cgainat justice; such a


8 wrong committed -- suppose the jUIjiJr was against the


9 prosecution, I say that it \yould be so ebsolutely unnat


10 ural and unjust for th e prosecution that the court has a


11 right to perge the jury of that sore, of that stain, that


12 the COUJ't has Eo right in its discretion to say that the
I,
f 13 juror was disqualified from the beginning, that he should


It is too late, and itand the court haa taken action •.


would be too late, we knowing these things to exist, and


we have reason to believe that they do exist, it would be


too late for us to complain after a verdict wes rendered.


should be put in his place.


NoVl, in a great many cases, even where a juror has al


ready been S\'1orn, either side may be allowed to bring the


cpestion of the qualification cfthe jury before the court


be set aside, that he should -- that the thirteenth


juror examined here, a.l1d \nO has heard the eiidBnce, he


24 We could not complain; the other side could not complain,


25 but now is the tim~ and the place~ and we offer to show


26 LthBse things for the purpose of showing t hat the juror i
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There ian' t any sec ti. on 0 f th e code,


any law -- the code. says your Honor has the absolute con-


It is our duty here to make an offer to pe~e this jury


of one whom we honestly believe to have been disqualified


disqualified. I don,t say, your Honor, in justice to this


juror, that your Honor .,,1111 come to that conclusion absolute


ly from the evidence. I don't wish to anticipate your


Honor's opinion about the matter, and I don't ,nsh to con


demn the juror and do an injustice in advance, but at Ie ast


we, believing in good faith ,we can show these things, that


i:l we Sh0\7, because it \nll be a disqualific ation in 1 eo.,.
WJe of'fer to shoW' it at this ti.me. We must make an offer.


from th e beginning -- mlVbe we may fail. It may be that


this juror is absolutely innocent of anything of this kind,


but if he is innocent, if he is innocent of any imputa


tion or prejUdice against thisdefenfient, \~, it will be


so much to his credit; it 'Nill be so much credit to the


verdict that may be rendered here;. Yv'e will hare confi


dence in the integrity of the whole jury, but your Honor,


it is, I say, the highest duty of the court to investi


gate this matter. Now, I say the court has a right all


along through the trial up to the time that a verdict is


rendered, has a right to control my action or any step


in the trial that will produ~e and promote justice. Your


Honor has entire control over that matter. There isn't


25


l
trol of th e trial.


26 .
th ere i sn't a'1Y lUl e of l.ew that limits your pOlVer in the
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things after a verdict -- I canc'ite; authority after


posing a juror went upon the witness stand and sad that


lie didn't knO\V the defendant; that there was no relation


We cannot complain of these


Now, could it be said, your Honwr, that sup


tion of exact jnstice"


authority.


nor blood relationship or kinship be ::tween th e juror and


thedefendant; that his name was not Darrow; that he had


nothing to do with the family of 1,fr Darrow. Suppose he


went upon th e stand and swore that his name was John Jones;


that he didnt t know anything about the case, and suppose


that he heard evidence here in this case fran the b"egin~


ning to the enl'l,and it should be discovered that he was


th e brother 0 f the defendant. Now, under the code a party


who stands in the relation of broth~ or father or any


kinship is disqualified by law. He has 80 right to sit


th ere upon tba t jury. Suppose the District Attorney f01.1Ill


that out. Do you say t hat the hands of the court are


so tied up by the absence of any direction in th e code


that the District Attorney shonld not have th e right to


say, ttl h8\Te discovered t.hi.s fact, and it is a fraud upon


the Feople; we want this jury perged, because the jury is


consti tuted through th e fraud of this m an, through the


regard. On the contrary, th. e c ode gives you a very wide·


.discretion; it gives you the right to exercise your jUdg


ment in the vddest manner, provided it is a discretion,


and it is an. action of th e court 1 eading ~p to th e promo-
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1 misrepresentation of this man in such a manner tbat ex


2 act justice cannot be done to the People. It
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defendant, your Honor, could not claim that by allowing


people here? You have a right to discharge that juror.


control of this case, to say, ivlr. Juror, is this a fact?


The I
I


I
i


would.. take advantage


1 say it would not attach.


Would your Honor allow him to sit


Wouldn 1 tit be a wrong? Wouldn't it be contrarythere?


his own brother to go upon that jury;


Your Honor would not have the right, having the absolute


is there any rule; where is there any authority of law


th~t would prevent your Honor to say you shall purge this


jur¥' from the imposition upon i tand uponthe court and


upon the people and upon the attorneys representing the


to all rules of decency. and justice to allow that juror to


sit there and prevent a verdict to be rendered in accordancei
I
I


ant expects to be charged With a serious crin:e goes in


wi th the facts, and in accordance with the law a~ainst the


defendant, if he did agree to such a verdict, would your


Honor sit idly by and the District Attorney sit idly by


and allow a case to be tried under those conditions? Where


of his own wrong and have that juror discharged. He


couldn't· come in to cour t and say, "1 have brougl' t about thes


conditions and made it possible for the court to dis-


charge the juror and 1 claim jeopardy." A def endant, fol


lowing that rule of law, if 1 may call y-ur Honor's atten


tion to the principle, is just the same that when a defend-


a Justice's court and pleads guilty to a nJisdemeanor, a


Mr. Juror says Yes.


'Nould jeopardy at,tach?
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1


2


3


4


5


6


7


8


9


10


11


12


demeanor included in the greater charge, and gets fined


there purposely, voluntarily, cannot afterwards come into


court and plead once in jeopardy or fomer conviction or a


former acquittal to the information against him for the


gre'1ter cr,ime because of his fraud.·


Would not the District Attorney, under those


conditions, have a right to say, to call your Honor's


attention to the fact that a juror has gone into tha t jury


box who ought not to be there, and 1 say your Ronor has


control of this case, and here is the time, here is the op


portunity, a~:. opportunity for a fearless jUdge to act in


accordance with the best principles of justice.


provisions are made from time to time as cases may arise,


but what legislature would ever think that there would be


try to get upon a jury to convict his fellowIn.in. Our Code


cor.dition of that feeling, the existence of his prejudice,


I
II .
I
!


The dec is ionsYou say there is no precedent.


this kind would ever arise in any civilized conmunity?


Who would anticipate that a Christian gentleman, who wouad


anticipate that an honorable citizen would go upon a jury


having a feeling against a humanbeing,and disclaim the
/


point that way and who would ever anticipate, y:~ur Honor,


who in the world would eV8r anticipate that conditions of


13
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24 such a man in the world? 1 do not say this about Mr. IJeav itt,
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. .
1 have no right to say this, but 1 am supposing that in case
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there should be any such thing as that--but our Code.;s· ays
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1 that the court may adopt any mode of procedure at take any


2 action, wherever there is no provision in this code point-


3 ing out the specific mode of procedure--the court may adopt


8 not know, of course--courts must, as 1 know, have respect


Why, your Honor, 1 doexpress provisions, is deficient.7


4 any mode of procedure which may tend to promote justice,


5 and ttat code is there, and that provision of the code is


6 made for the purpose of supplying that in which the code,


9 for the strict rules of law and strict procedure, that is .1


10 very tr ue ; they do have, bu t technical law, s tr ict proce-


dure, has no place in any court when an exceptional case


comes up, when the possibility of an injustice being done


to one side or the other comes up, through no faul t of t te"
I


court, through no fault of counsel on either side, and then I


that sound jUdgment, that sound discretion must be exercise~


in the inter es t of jus t ice. If we ar e true in our cont en- I


t ion here--and 1 am not assert ing, so far as my own personal


knowledge goes that we are right--l am only showing what the


conditioncl are or what conditions may possibly exist--but


if '!Ve are right, your Honor, what is the use of trying this
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21 case? If the District Attorney thinks, or your Honor


22 thinks, that we cm take advantage of this position after


23 verdict and that a verdict agai~st us would be a nullity,


then that in y·:)ur w is e d iscr et ion again--for the Code says


in granting a new trial to the defendant the court may do
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26 it out of his discretion, and a great many natters
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appeals


to
A man is convicted on woidence which


A
the court


bringing about a verdict vmich would be a shame to our


jurisprutlence. That however that verdict may be, for


the peopl e or for the defendant, there ought to be a fin-


ality to a case of this kind; the People are interested


in seeing that we only have a final trial, that there


should be no abortive verdic there that may entail the


trial af this case anew. That is, that kind of a trial,


a trial of that kind is what brings disrespect from the


pUblic to the courts, and I say, your Honor, both sides


Ought to join here, and if this juror should be discharged


and we agree that the thirteenth juror go upon


because that we do not delay -- no advantage would be


is not convincing, md in his discretion, in the ex:ercise


of his discretion, he will grant him a new trial, and the


Supreme Court. vdll not in any instance, interfere with


that ltgal discretion. Hardly dler they do that. But,


. where a state of f acts such as \va claim ex:ist in this case,


is presented to the court before verdict, I say, there is


no !'Ul e of law' that prevents the court from finding some


vay of put ting a jury th ere egainst whom no imputetion can


be made, against whom no reflection can be justifiably


made, and we vvant to feel, your Honor, that when we get


through with this case, that the case that has taken so


much, that it will not be said that anyone on either side


of this case, including the court, had anything to do with
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1 gained by either side, certainly.
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I do not knovv, if


2 I were District Attorney, and a manwent into that jury


3 box who entertain ed. the hostility towards the defendant,


4 I would not want him. in there, th e highest duty of a Dis


5 trict Attorney, your Honor, is to Jresent the facts and


6 in presenting his views, Vigorously end honorably and


7 honestly, to aid the court in bringing about a proper ver-


torney, the same solicitous consideration as a conviction


of the guilty; if the District Attorney should be more


anxious to win a victory in th e lihrer court than to accord


Appellate, the A~pellate Court says this, speaking of a


matter of this kind, it is a trite saying, and its repe


titionseems not uncalled for,l/that a fair trial for a de


fendant should invite and receive from th e District At-


8


9


10


11


12


13


14


15


dict. In people against / 11 California


the defendant the rights he is entitled to under the


constitution, he must not be surprised if his success comes


to naught in the higher· forum~ and cites a great many


I think such a spirit as that, such a feel-


ing as ex:pressed here, such an idea as that must natur


al4r prompt counsel on th e oth er side in joining us in


allowing your Honor , without obj ~tion, to ecercise the


discretion which the law ha& decided in a matter of this


kind, which is a unique, I must say, situation, and which


I say J is not c ont rary to the spiri t of th e code, now eoc


pressly provided in the code, ~or such a condition as


ofhEki1 cases.
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1 this, as could not possibly be anticipated. I sUbmit
I


As to the IaN


To us, yr Leavitt is simply one of thirteenso 'appear.


new thing, is a n~v situation. The law remains as it


always was, that a man must be tried by twelve men and


trary, and I think that if the matter were submitted it woul'


on this matter, we had occasion at this time to look it up,


and we had occasion on a previous occas~on, to look it


up, when we were very vitally interested, as we thought at


the time, in getting a juror off under similar circum


stances, and vre found that the"lav did not privide for


such a contingenoy and we are satisfied that it does not,


and '.\'e feel oonns el must be sati sfi ed also J as he has


cited no lsw and no authorities. A thirteenth man is a


jurors, nothing more and nothing less.


2 the matter, your Honor.


3 UR FREDERICKS: If the court desi res to hear any authori-


4 1 ties from onr. side on the matter, lfr Ford will present them


I wish to oosure counsel that the District Attorney's of


fice, while we may at times get a little heated in our per-


sonal controversies, th~ are personal sparks, and noth


ing more, and the District Attorney's office desires only


a fair trial and a fair verdict, and I very much regret that


I beli eve the law to be such that 1fr Leavitt cannot


that this action cannot be tried, because I am just as


thoroughly convinced that )l.fr Leavitt is an ordinarily


fair juror as counsel on the other side may be to the con-
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they are the first 12 and the 13th man is no more a part


of that jury, for the purpose of bringing in a verdict,


than any spectator in the court room, ur~ess the contin


gencies arise. as specified ip the code, and it is those


contingencies, which alone give him his power and autbority.


They have not arisen in this case and, therefore, the au


thority has not been given him. If this could be , as


counsel argue for here, it would place an absolute bar


against the conviction of any man for a crime. With due


respect to Mr. Appel's argument that this defendant would


not be in jeopardy, 1 think he has not ·cited a parallel


case: This defendant is now in jeopardy and if we were to


open the case now and go into this question and attelJ,pt to


get the juror off and get him off, this trial would have


to stop. This trial would be a mistrial, we could never


try this case again, because this defendant would be in


jeopardy i it would not be analogous to the case which Mr.


Appel has cited wherein the defendant, by his own fraudulent


a.ct and by his own fraudulent knowledge had gotten his


brother on the jury, or wherein by his own fraudulent


act he h~d plead guilty to a lesser offense, where he was


he was really guilty of a greater one, because that is not


analogous to this case at all. Butl whether or not he has


cited the law correctly there is not a matte::r we need to


argue. 1 am inclined to think, and 1 know in one instance,


because 1 looked it up, and 1 rather tpink this position
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1 would be n,aintained to a certain extentinthe other, but that


2 is not this position here. As 1 said, 1 am sorry that


3 we cannot go into this matter of :'lr. Leavitt f S qualification,


4 but if we could go into them then a defendant could get a rna


5 on the jury who could pass, a man on the jury, mark you, by


6 slight examination, for instance, whom he knew tad made


7 statements previous, and 8et him on the jury, let the trial


8 get started, the jury con,pleted and let the tr ial get


9 started, then br ing in the point tha t the man made these


10 previous misstatements, that a mistrial would result, and th


11 defendant would go free. Now, feeling entirely satisfied


12 that this juror, although 1 do not wish to be considered as


13 defending him or apologizing for himr-he is simply one of


14 13 men, he is no more to me than any other one of the 13 me~


15 but being satisfied as good a jury has been selected as we


16 could possibly hope to select, and that l,ir. Leavitt is a


17 fair average juror and a conscientious man, and is g~ing to


18 bring in a verdict for the defense, if he believes, or if


19 he doubts the defendant's gUilt,and is going to bring in a


20 verdict tor the prosecution if he believes the defendant is


21 gUilty beyond a reasonable doubt, and having that belief, we


22 would be very much opposed to going on wi th any such dis-


23 cussion as might be brought up here. However, as the law


\lr. Ford VI iJ 1 give the


24 is as it is, there is no need of us, unless the court Wishes


25 us, to cite the law that has been cited in nurr.erous cases,
..


26 one particularly right in point.
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That is 1089 of the Penal Code?


Yes, your Honor.


1 think yeu s aid Code of Civil Procedure.


1 probably did but 1 should have said Penal r~de.MR. FORD ,-


court the authorities, if the court wishes for it.


THE COURT, Let me have the panal code.


MR. APPEL, 1 W8S goir.g to say, your Honor, we do not


wish to be foreclosed from showing authorities right


square in point on this matter, as 1 think there are. 1 am


almos t cer tair. we can find them.


MR. FREDER lCKS' 1fl e have not been abl e to find them.


JR. FORD. Section 1089 of the Code of Civil Procedure, whim


is the only law in this state providing for the dismissal of


one juror inthe couse of trial and the substitution of an


alternate juror is confined to the cases that are enumer


ated.


THE COURT.


1ftR • FORD'


THE COURT·


In that case the a1ternature juror can act only in case one


of the regular juror dies--


THE COURT. 1 have it right before rre and 1 will read it so


we will all get it, The last clause of the Section,


1089 of the Penal Code, reads, after providing for an alter


nate juror: "If, before the final subrdssion of the case a


juror dies or becomes ill so as to be unable to perform his


duty, the court may order him to be discharged and draw the


nan,e of an alternate who shall then take his place


jury box and be SUbject to the Sall,e rules and regulation
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1 though he had been selected as one of the or iginal j urars • "


2 1 presume the term "draw the name of an al ternate" con-


3 t emplates wher e tV'iO al ternates ar e selected in the firs t


4 place?
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1


1,[R FORD: yeS, your Honor. Now, the question presented


2 here, is not that case, your Honor. Your Honor has already


3 stated the JUIY here has returned and is ready to go on


4 I with the trial, and to dismiss him for any ground other


5 than the grounds enumerated in section 1089 would be to per


6 mit this defendant to be tri ed by some person other than


7 the original juror selected to try him, v'/hich, without


8 argument, will appear upon its face, to be no trial at all


9 A juror can onlY' be removed upon a challenge, either for


10 cause or for a lack of qualifications as specified in the


code. In this case, if this juror is removed, he must be


removed by challenge, and the lew specifically provides


the time when that challenge must be interposed, it must


be in terposed before a jury Is sworn, under th e provision


of 1068 ,eK:C ept that the court may, . ifgood cause appears,


during the examination of the jury, may, before the jury


is completed, permit, even after a juror is sworn, per-


mi t the examination of a juror to be reopened, md if


the court sees fit, may allow the juror to be removed,


even after he has been sworn, but that case is confined


expressly to a case where the jury has not yet been com


pleted. I call your Honor's attention to the case of Peo


pleversus Sanford in the 43rd Cal., page 31, People versus


Coffman, 2~ Cal.,. pag e 234, peopl e versus, Evans, 124


Cal.~ 210; People versusStonsoffer, 6 Cal., 409, and in


all of those cases, discussing the obj ~tions to the camp
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1


tency of jurors, the court held that the laY provided a


time when the challenge upon those grounds must be taken,
-


and that it must be takBn at that time and cannot be taken


4 I at any other time, even if the facts were unknown to th e de


5 fendant until after the trial had ended. One of the


6


7


grounds enumerated in the statute upon which a defendant


may obj ect to the competency of a juror is that he is an
, .


8 ali en. The 1 aw provides that he must be a citizen of the
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Uni ted Stat es. In Peopl e versus Chung Li t, in the 1 '7th


Cal., pEge 320, it developed in that case thedefendant


had been convicted of murder, and one of the jurors who sat


upon th e panel 'NaS an ali en. They made a motion for a


n fNl trial, and subsequently -- althongh the motion was


based upon afi'idavi ts by the juror t.hat he was an alien,


15 I and he was not aNare that this disqualified him. and' that


16 I he did not communicate the fact to the defendant until af-


ter the verdict. and also upon affidavit by defendant's


attorney that he did not know the juror did not know he


was an alien until after theverdict, the court held in


that case that the law provided a time whEb the challenge


should be int erpo sed, and wen trough th e defendant and his


attorney did not know, were not aware of the incompetency


of the juror, still that fact could not be pennitted to


disturb the verdic.t, and there was a good reason for it,


andpefore discussing the reason, your Honor, I want to


call your Honor's attention to th e case almost rot:actly i
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line \vith the cese at bar, People versus Fair, 43 Cal.,


beginning at page 145. In that case the defendant, a wom~n,


had been found guilty, and th e defendant 1 EQJ%I1ed, after


the verdict, "that one of the trial jurors had expressed


hims elf as l.mfavorable to th e defendant j extremely and"


unqualifiedly prejudiced ~ainst the defendant.


(Reading:) In impaneling the trial jury, Henry U.


Beach; being 6lCamined as to his qualifications to serve


as a juror, stated in substanc e, he had read in the n avs


papers an account of the homicide, that he had not expressed


any opinion about it, he had heard but little said upon


the subj ect; t hat he had neither formed nor expressed an


unqualified apinion as to the guilt or innocenc e of the


prisoner; that his mind was entirely unimpressed upon


that point, and that he could give the prisoner a fair


trial and he'JIaS thereupon accepted and sworn m a juror.


A verdict of guilty having been rendered by the jury,


the prisoner moved for a n ell trial upon many grounds,
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considered it a ~ilful murder, and that if he should be upon


the jury he would consider that the offense of the prisoner


was nmrder in the first degree and would hang her. Counter


affidavi ts wer e also produced and read, going to show that


the statements contained in the affidavits, upon behalf of


the prisoner, were incorrect and untrue. Tte"alleged dis


~ualification of Beach to serve as a juror is relied upon


herei and it is claimed that in view of the affidavits in


the record the cOlrrt below should have set aside the verdict


on that ground. We think, however, that in this respect the


motion was properly overruled. The right of the prisoner


tonnve for a new trial in a criminal case is given by


Section 440 of the Criminal Practice Act, and the grounds


upon which such a ~ion are to be made are therein pre


scribed and enumerated. lI And Section 1181 of the Penal


Code is practically a reduplication of Section 440 of the


Criminal Practice Act as it existed in 1872, prior to the


adoption of the code. liThe statute declares that such a


mo:tion \1I[hen IT'ade, must be made based upon one or reore of the


following grounds in that section mentioned--'in the follow


ing cases only' lis the expression--and it clearly excludes


all other grounds Whatsoever."


T"' is mert3 r~ference to the term exclus ion employed by


the statute would be sufficient to. dispose of that point,


but in People versus Plumrrer, 9th California, 298, it


held by this court, under this statute, "An objection to







54G8-A.


1 corrlpetency of a juror, may be made by thepr isoner for


2 the first tir(,e after the verdict is rendered, and may be


3 relied upon as a ground upon a motion for a new trial.
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1 In People versus Plurmner, 9th Califo mia, is th e ally de


2 cision in this state that even qquints at the position


3 taken by the defendant in this case, and the case of


4 People versus Plummer, was sUbse-quently overruled in this


5 case "of people versus -7air. (Reading:) "We have care-


6


7


8


fully examined the elaborate and able opinion rendered


in that case, end 'lYe find in it nothing Whatever as to the


constru ction or interpretation of section 440 in the par-


9 ticular already referred to. It is undoubtedly true, as


10 there remarked by the court, that every citizen has a


11 I right t to demand that all 0'£ fenses charged egainst him


12 I shall be submitted to a tribunal composed of honest and un-


prejudiced men, who W}ll do equal and exact justice


between the government and the accused, and, in or der to


do this, weigh impartially every fact disclosed by the
-


The right of trial by jury is unquestiona blyevidenc e. t


a sacred right, and one secured by the guarantees 0'£ the


consti tution; and t his is much, if not all, (f w'hat is said


in the. opinion delivered here in th e case of Plummer.


But when this p roposi tion of const! tutional law is c on


celled, we have advanced but a littlevvay to'\vard the point


of practice involved here, end in the.Plurmner case as well.


The jurors shou~d undoubtedl;r be indifferent, omni maj ores


excetione. But they may not, in fact, be so;" the jury


should be unbiased and unprejudiced; the la'\v contemplate


they should be, but they may not be infact. (Reading:)
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"and if not, the question is, at what time in the pro


gr~ss of the case, and through 'mat method, of procedure,


may the prisoner be heard to allege that fact? Undoubt


edly, if the. case be known to him and he makes it appear


bei'ore the juror is swom,.he may interpose a challenge


i'or cause. But if the prisoner do not know the fact o-r


disqualification, or knowing it, is still unable to es


tablish it before the juror is sworn, what steps may he


subsequently take to avail himself of the objectiom? May


he make it a ground of a motion in arrest of jUdgment,


under section 442? Certainly not -- no one ~tends that


he could, because the statute itself has undertaken to


enumerate the .grounds upon whic h the jUdgment may be ar


rested and the incompetency of a juror not being one of


these, the intention to exclude that and all other non


enumerated ~rounds must be apparent. But in reference to


a motion for a new trial, th estatut e has not only enum


erated the grounds upon l1hich it may be made, but has ex


pressly excluded all others. A single decision of this


court, in which the prOVisions of the statute upon the SUb-


j ~t, though cited in argument, appear to hwe been wholly


overlooked, cannot prev8il~ainst the words of the sta


tute unmistakably expressing the lEgislative in tent.


The case of the people vs. Plummer, iasofar as it holds


th at an o'qj ec tion to the comp etency of a juror, taken for


the first time after verdict rendered, may· be availed 0
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1 on motion for a new trial, is therefore overruled. ft


2 Counsel has cit ed the case of the defendant procuring


3 his ovm brother to 8i t on th e jury, and all Eges that in a


4 case 0 I' that sort, the fraud upon th e court w(u1d be set


5 aside tmd t hat the defendant could again be tried for the


6 offense. r differ with him entirely. The law does not pro


7 vide that that remedy may be taken. Thedefendant, even


8 though his ovm. brother has sat upon the jury, can a~ai1 him


9 I self of the verdict of that jury, and the verdict cannot be


10 set aside, because it is the duty of the People to objoot


11
1


to the competency of that brother when he sat upon the julY,


12 and they could only remove him upon challenge, and they


13 would have to introduce the challenge at the time prescrib-.


In thatI will read to the court, b eginnil1..g at pege 215.


people vs. Boren, beginning ~.t p~e 210, the portion which


case, N1 uncle by marriage of the District Attorney


was a member of the trial jury. The defendant YVas con


victed of having wilfully and feloniously broken and in


jured a public jail, and also with having suffered a prior


convictiom of the crime of robbery, and an uncle ~ the


District Attorney -- uncle by marriage, sa.t upon the jury.


They made a motion for aneW' trial, fJld subsequently appa1-


14 e d by law. A case upon the other side, in vo1mne 139,


24 ed, and one of the grounds upon -- (Reading:) ft.Another


25 ground upon \Vhich'it is contended 'a new trial


261 beengranted is, that an uncle by marriage of


!


15
1
I


16 I
I


17 I
I
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1 At tomey , was, a member of the trial jury; that this fact


2 \vas unJmovm to the d ef En dant or his c oun sel until Bet e~


3 the trial; that defendant's peremptory challenges.hed not


4 been eY~austed; and that if these facts he d have been


5 knoVID, defendant would have challenged him p3 remptorily.


6 These facts appear by affidavits, but constitute no


7 grounds for a new trial. Sectiontl181 of the Penal COde


8 specifies the only grounds upon \\hich a ne.v trial may be


9 granted, md this obj ootion is not included in th e grounds


10 there stated. tt


11 O~ course, your Honor, the situation here before the


12 court at the present time is that obj action h,as been taken


13 before the verdic t is rendered. That defendants are citing


14 that this ground would not be on e of the grounds upon


15 which a new trial could be obtained, but are asking your


16 Honor to legislate upon this subject and permit them at


17 this time to make the obj action to th e comptency of the


18 juror to interpose a challenge and to remove him, and,!


19 am reading these cases merely for the purpose of showing


20 your Honor t bat in eac hone 0 f them the court constant-


21 ly refers to th e fact that the objection to the juror must


22 be taken b efo re the jury is sworn, as:i s the law, end be-:


"


"An obj action to a juror must be ,taken before the juror


This sectl:on winds uP,


after deciding ll1.at the objection raised by thedefEndant


is not one of the grounds for an'av trial. (Reading:)


fore the jury is completed.23


24


25


261







4''I Now, your Hono r, all e of th e fundanental rules of sta-
sion


5 tutory interpretation is that the ~xp:cesl.. of one thin~:('


sworn to try the cause; but the court may-, for cause, permtt


it to' betaken after the juror is 'SWorn and before th e


..


It is possibleof each one of the 12 men on that jury.


for ingenious counsel in this case to raise the point for


the first time, that the challenge to the juror may be


int erposed before the conclusion of th e ca se and after


evidenc e has been heard, and that ..: / cannot be true.


Now, I think, if th e court please, that this provision of


law is a wis £-:8 one; it is a vdse one to prevent a challenge


to the juror being iJterposed after th e ju ry is compl eted1"


The law guards Vii th zealous care, th e right of this defend-
tte vote of


zmt. He cannot be convict~d upon"aYlY one of twelve men


sitting in that box. The law permits end provides an op


portuni ty to t he defendant to ecsmine into qualific etions


jury is completed. I (Penal Code Section 1068.)


means the EOCclusion of all other things. Section 1068 has


~ressly provided that the juror must be chall eng ad be


fore he is sworn, but renders only one exception to that,


and that is that the court may- in its discretion, for cause,


permit challenge to be interposed after he is sworn, but


before the jury is completed, md that interposition ofa


challenge to the jlllror be required by law to be before the


jll'lry is completed, is so clear,· so definite that I suppose


in the whole of the United States that it has been left
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lowing to the weakness of human intelligence or the weakness


2 of the means by vmic h they can gather information, as to


3 each individual qualification of each juror, Once in a


4 I great whil e ~ome juror may remain on that jury mo do es


5 not possessi'.the fair mind ,end lack of prejudice which the


6 law requires, but the I fNl guards him again st the act of


7 that one man. That one man cannot convict him. It requires


8 th e unanimous verdict of each man on that jury t and wen


9 though th e man should get t here in d efianc e of the law,


10 mat the law has provided, still the rights of the de-


II fend;;;nt will not suffer. The penalty for the violation on


12 I


13


14


15 I


161
I


17


18


19


the part of the jUI'5Jr 0 f the duty which he owes to the


state and the duty which he owes to the defendant, is on e


which must be taken up between the cou rt and the juror.


It cannot be permitted to internlpt the trial of the case,


and there is reason· and strong SUbstantial reason for it.


I think that the legislature and the eocperience of jUdges


in the )lears pest, has undoubtedly led them to the conclu


sion that the trial of a case should not be interrupted


20 by such issues. That the verdict of the juror should not


21


22


23


24


25


26 ,


be altered in any method by an attempt to terrify or


intimidate or attack the integrity of the man upon the


jury by going to his family and present charges against


the member of that family who happens to be upon th e jury,
that


thereby seeking to intimidate the juror, and;\' can /


be so readily done, that the lav has wisely provided that







1 it should not


. 54:sl
be allowed; that the integrity of the j~ror


2 should not be attacked after the juxy has been compl eted.


3 Your Honor Cml see how readily 8 juror might be influenc ed


4 I by an attack upon his integrity; how members of his fam


5 ily might be scared and terrified so they would desire
doing


6 him to stay off th e jury and prevent him froml\the duty which


7 he owed to the Peo"le and to the defendant as well.


8 If after the jury has ~een sworn, the juxy has been com


9 plated, counsel for thedefemtent is allowed to visit the


10 home and t he neighborhood of one of the jurors to dig into


11 ut terenc es which may have been so loosely made that they


12 were absolutely forgotten by the juror, if they are 811011'1


13 ad to go out and convey to the members of the family, by


14 inquiries or by direct assertions to the mern.bers of the


15 family, tmt the juror lied; that he committed perjuxy;


16 that he has no business to remain on th at jury; if they are


17 allowed to .go and to be permitted to attack a juror at


18 this time, and that information comes to the juror or comes


19 to the family of the juror, it may be the means of scar-


20


21


22


23


24


25


26/


I


~


ing him, of intimidating him, or preventirg him from


rendering a fair and impartial verdict in the case, to


which the people in this case are entitled, md I don,t


believe, your Honor, that this matter -- that should be


allowed -- should be tolerated in any court, that a juror


might be asked in a method not provided for by law, I


don't believe , your Honor, if th e complaint is made in
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1 goo d faith, e.nd if they are convinced of the lew on their


2 side, I don,t beliere that they ought to come into court


3 and make charges of this character without submitting


4 I some authorities which shows your Honor that your Honor


5'


6


7


8


9


10


11


12
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18
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I


has authority to make it, and ch arges have been made here


reflecting upon people tmt have absolutely no connection


at the present time wi th the offic es of the District At


torney, and never did have any connection, ex:cept upon the


case of the arrest of on e Franklin long before the inc ep


tion of th e Darrow case, of a man who has not been consult


ed sine e the investigation of th e Darrow case began, and


has had nothing to do with it and whatever may be true of


that man, "moever he is or \matever he is, I don,t know


that I know h:tm personally, I don,t remember having met


him, but perhaps I have, but whatever he has done, the


District Attorney should not be charged with what he has


done whether it is good or whether it is bad, ~nd as long


as those charges have been made, your Honor, I think we


have equally the right to show that thi s can have only on e


obj 00 t, and that is· the purpo se of intimidating and in ter


fering with the d~e admonistration of justic e in this par-


ticular case.


Your Honor, these defendants ha-p. the same rights to


investigate this juror before the trial began t mtt hey


have now. They did have investigators out and they had


the right to make thorough investigation at that time as
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they saw fit to make. Certainly t they cannot be pennitted I
to excuse a juror here; if they were not satisfied with the


juror, in their minds, th at th EU can afterwards go out any


time they feel a juror is against them, any time they sus


pect that a juror is not being impressed with the story


th at they are giving thEJl1 -- wi th the M. denc e that th €U


are presenting to them, any time they feel that, that


then it ...vill be a good time to take up some other juror


9 and ask the court to discharge them. The law does not


10 contemplate it to be rone, and I am sure your Hono r will


11 not allow it in this con rt.


121m .APPEL: Just a moment as to the law; },{r Rogers will


13 answer as to the fects. Counsel promised you he would site


-14 authori ties showing that suc h a proc eeding we are contend-


15 i ing for here has been ~ressly overruled by the Supreme


16 Court.


17 Now, your Honor J :.:"i1'1 notic e that in everyone of those


18 decisions it is not applicable to this case at all. We


19 are all very familiar with those cases. He cited the case


20 of people against Fair. I think I read of that law when I


21


22


23


was about 14 years of 19 e -- tried by the man un der whom I 'I


studied law, JUdge Aleocander Campbell. In all those cases,


your Honor, the complaint made by the defendant is always


24 after trial. After trial. Everyone of those cases after


25 vel'dict. There isn't a single one of those cases


2G the defendant didn't come up and fil e affidavi ts
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1 the verdictw8s rendered cgainst him. He came over and he


2 had to file affidavits showing that he didn't know these


3 facts before verdict. See? .He, himself, comes into court


4 and says, "I.didn't :know that this man V-.6S prejudiced or


5 had ecpressed his opinion. I didn't know that this man


6 on th e jury was a brother-in-Inw of the District Attorney


7 until after the trial; tt he has stated that. "Until after


8 trial". "Until after the verdict. tt And now, here is


9 a different case, your Honor. Here .we say to your Honor illll


10 our· statement, and we are willing to substantiate it, that


11 since this juror now, this is a. case standing by itself.


12 These cases have no application. I stated t hat the I aT(


13 was we could not raise .that question after trial, your


14 Honor. Nor, could we raise it after trial~ especial~


15 when we come into court and tell your Honor thatduring the


16 trial .'\'Ie found it out; \\e would be estopped fram. doing


17 that. We cannot sit here and see this defendant


18 tried by a juror, assuming we are right about it --


19 I am not charging the juror with anything; your Honor


20 will see. Assuming that we were right on the evidence


21 and we ask your Honor to hear it, we cannot sit here idly


25 cide in our favor during the trial up to the time of ver


26 dict, and if he decided against us, we cannot be heard t


by, after learning during the trial that the juror was
the


disqualified from beginning, and afterwards come t a your
"


Honor -- and take chances of getting him to favorably de-


22


23


24
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come in here and say to your Honor,' lt'We have found out


this juror Vias prejudiced against us, and we ask for a nen


trial. It It would not be fair to the court. That would


b eatrick on the p art of the defendant, and we don't


propose to simulate here a great solicitude for exact jus


tice and allow a juror to remain in the jury box that is


going to decide in ourfavor. We leave that to the other


side. - Everyone of tho se cases, your Honor, the defendant


came in and said, ttl didn't know anything about this until


after verdict. 1t So, with one single statement of that


kind, we brush aside all thedecisions of ingenious counsel.


They don't appl~r to this case, and I say I cha lIang e c ann sel


to show here a single decision 0 r a decision of any court


that has ever said that when, in a trial of this kind, or


even in a civil suit, that th e c ~rt would be justified in


tolerating a put-up job on the court; a put-up job on eithe


party. It is so frought with fraUd, your Honor, that no


court ought to tolerate it, provided, as I say, we are


right. The rnl E5 of law, the provisions of our code, are


not to promote an injustice. This section 1068 says that


a chell eng e may be int erPQ sed to a j uro r even aft er he is


sworn and before the jury is compl eted, applies in all


thoss cases in which the parties are in a qondition, fran


knovrledge of the circumstances, to either exercise their


challenge or not to exercise it, but it doesn't foreclos


the defendant from calling your Honor's attention to a
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1 C8se not even within the provisions of that clause. Peo


2 pIe again st Reynolds, 16th Cal., peg e 134 says this:


3 (Reading:) "The question of actual biss is necessarily


4 more difficult of solution upon any general principl es.


5 It is impossible to prescribe the }:erticular instances


6 which constitute grounds of challenge for this cause.


7 The statute thus defines it 'the existence of astate of mind


8 on the part of the juror, in reference to the case, which,


9 in the exercise of a sound discretion on the part of the


10 trier, __ t on the part of your Honor -- 'leads to the


11 inferenc e that he will not act with entire impartiality. t


12 The ascertainment of this state of mind is left wi th the


13 triers --" 1 eft wi th the court -- "and no app eel is given


14 from their decision. It does not follow, because, as a


15 conclusion of law, a juror is not disqualified by the ex-


16 istence ofcertain facts that the triers may not reject him


17 The statute makes the expression of an unqualified


18 opinion, in law, bias, which cause excludes of itself such


19 jurors; but the eocpression of a l~ss decided opinion does


20 not, as matter of law, exclude th e juror; but it may be


21 sufficient of itself, or in connection vJith other proof,


22 to exclude him, if, in the jUdgment of the court __ It I will


23 put the court in the place of the word '-"triers". (~ead-


24 ing:) ItFrom what th~ can discover of the character of


2~ .
u the juror, this ecpression or t mse oth~ cl.rcumstanc es


26 would render him not entirely impartial. Less than


sort of expres sed or form eli opinion, for ex:~;g~i~I'J.v
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ma de up and SlCpress ad, agains t ei the r of the parti es, on


subj ect matter of the Clluse to be tried, '.vhether in civi


or criminal cases, is a good cause of principle challeng


nypothetical opinion. is not a rule of exclusion, but may


be a cause -- & law. knowing the diversities of human cha!\


ecter, refusing to assign to such an influence 8ZW determ


inate effect upon the conduct of all men, and yet. refus


ing to hold that such an influence is necessarily without


the like matters to be determined by tho se who are made


the jUdges of the character of the particular juror


examined. A self-conceited. v.eak man, with violent preju


dices, expressing himself. however loosely, about a case.


woul d not be a safe juror; while a man of sense and truth


fulness. might be safely t rusted, though he had mo re


sstrongly connnitted himself before being put in po ssession


In other words, it


It leaves the effect of the seand


It see.meth to us that an opinion, fully


of th e enti re issue to be tried.


impartiality.


effec t upon any man.


is as if the 1 Egislature said, I Some men. having formed


or expressed an opinion loosely or heard rumors, are so


prejUdiced that they cannot rot impartially; oth ers can.


We make no general rul e YtPon the sUbj ect, but appoint men


\mO understand human nature and the laN, whose busin €SS


it is thoroughly to ex:amine the jurors expressing such


opinions or hearing suchrepo rts, and Who shall decide


whether the particular men examined will act vnth entire
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1
an


but that opinion formed or an opinion merely hypothe
~


2 \ tical-- that is to say, founded on the supposition that


here when \~ were not in possession of facts, either at


"A new trialshow your Honor that it is not in point.


question before the juryW'BS completed? Can we say that


such a decision as that will bar us from raising the ques


tion whenever up to the time of submitting this case to the


jury for deliberation, we have discovered the grounds


upon which we should raise this question, your Honor?


Can they cite a decision 0 f t bis kind against our motion


when ,1'1 e must ex:ercise his challeng e.


ing to say up to a fmv days ago and after this jury was


the time the jury Vias sworn or immediately before, to bring


us wi thin th e provisions of sec tion 1068 of the Penal Code?


This supposes, your Honor, a case in which thedefendant is


in possession of facts before the jury is compl eted,


lil'OVT, can ",e show that in this particular case "0':here we are


raising this question? Can we say that we could rai se this


facts are as they have been represented or assumed to be-


do not constitute a cause of principal chellengeU , and so
left


on. So that in this case it is greatly to the discretion
1\


of this court. And "in ,people against Durant, a celebrated


case in this state, and that case of People against


Boren, which counsel cited, is not in point. ~ust let me


cannot be granted for disqualification unless the court


permits it to be taken before the jury is completed. u
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sworn, t.hat ,\ve came into the possession of facts which made


~


and it will not be presumed to hav e abused its discretion


nor \dll its ruling be disturbed, vmere it cannot be said,


under the circumstances sho\m, that am" inj'ury resulted to


defendant fram the ruling, or that the court abused its


discretion. The only right of th e defendant is to a fair


upon matter coming to the knowledge of the People or de


fendant after he has been oocepted and sworn as a juror,


and before the jury is completed, and may, in the exercise


of its discretion, per-mit a peremptory challenge to be


interpsed after such examination, thol~h the examination


may disclose no sufficient ground of challenge for causep


and impartial jury, and not to a jury composed 0 f any par


ticular individuals; and when it app ears that a fair and


impartial jury was obtained, it is the general rule that


an error of the court inallo\'ring a challenge and permit


ting a juror to beex:cused is not SUbject to review."


Now, that is an instance in which the juror, had been


to try the case. Th e peopl e a sk ad to reexa'l'l1ine that


juro.r; he "vas reexmnined, and although there was no dis


closure of facts from his reexamination, constituting a


that juror, in law, disqualified to sit upon this case.


In th e l16th Cal., People vs Durrant, the court says this 


l~ow, let's sec, your Honor, what the court has said. Let's


see if they have cited the law to your Honor: (Reading:}


"The court has pOVler to permit the reexamination of a juror
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1 cause for a challenge for bias, yet the District Attorney


2 was allovred, after having waived his right to challeng e,


3 was allowed to re remptorily discharge the juror for good


4 cause shown•. Now, there is a deviation entirely from the


5 provision of the code. There is an entire departure from


6 th e provisions of the code in that. The code provides


7 peremptory challenge shall be made alternatively, yet,
I


8 your Honor, after the juror had been l)assed and had been


9 sworn and had been constituted a member of that jury, the


10 court, at the instance of the People, allowed a reexamina


11 t ion of th at j urtlr and the court allovled him to be dis-


12 charged•. Now, there 'was an instance, your Honor, in


13 which the facts -- the peculiar facts of the case, the


14 sup reme Court said, t hat the court might &ercise its dis


15 cretion in allowing such a thing to be done. In people


16 against lfontgomery. they held the same thing, that the court


17 in its sound discretion might allow the prosecution to


18 enter a peremptory challenge to the juror after he had


19 been sworn. It is in th e discretion of the court entire-


That is not this case. I am simply showingMR APPEL:


20 lYe


21 JlR FREDERICKS: That is before the completion of the jury


22 in each instanc e.


23 !,fR .APPEL: Arter he is sworn, but before the compl etion of


24 the jUI"'J.


25 ~,rn FORD: .rust exactly what the code provides for.


26







1 that there is


2 THE COUffi1:I dontt think },{r Appelts argument was mis


3 leading at all.


4 MR APPETJ: I.am not saying that is applicable in this case.


5 I will just say that the discretion is left 'wi th the court t


6 in cases not specifically enumerated.
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re8pe~t
2 to the danger of bringing up this question at this tillie.


3 In order to bring up that queotion, yCJur Honor,at this time,


4 counsel assu8es first that we had discovered in advance of


5 knowing the8e facts that the juror is against us, and that


6 haVing discovered that the juror is against us that then we


7 have gone down there to find out any facts upon which we can


8 disqualify him--


9 MR. FORD. Pardon me, :,;r. Appel,l didn't say that.


10 1,~R. APrEL· No, you didn't say that, but your premises


11 for arguing that mean that and 1 say that your premis es are


12 Iall wrong. Now, the facts are not that. We have shown to


131 your Honor that first information came to us without seeking


14 I it, to the effect that this juror had expressed his opinions
I


15 I ?nd his beliefs concerning ;,tr. Darrow before he was ilnpaneled


16 here as a jur or • NO~v, we havlimg r ece ived that informt ion,


17 'ir. Rogers s ta ted to T:Jur Honor that he went down there himse 1


18 and talked to these people who claim to have knowledge of the


19 fact that he had so expressed himself before he was imrpanele .


20 ~TOW, those are the facts before this court and any other


21 construction given to the fact is either absurd or it is


22 wilfullyfa18e~ Now, you can select either chan0e and


23 accept it· in that respect ~


24 THE COT~T. TICe court is accepting the position of the defen~


25 and! with the highest good faith.


26 1;R. APPEL. Your '-';':, Honor can see that the argunient of
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1 counsel is.8 rroneous and untenable in that respect. No one
e


2 excep t. a_ member and emploi of the Dis tr ic t At torney's


3 office ever went over there to find cut to see if an ex


4 pr eS8 ion coul.d be gotten fron; tt e family of that jur.or.


5 MR. FREDERICKS' No e([,ploye of the District Attorney's offic


6 did, i,:r. Appel.


7 MR. APPEL. Iltr. Fredericks, you don't know, you see that 1


8 am careful in making the assertion, eu t 1 will s1¥ to you


9 that if you'bring r,:r. Duni on the stand and ask him why he


10 went behind th is juror, went down ther e wh en the jur c>r


11 first got sick and he went down there around the neighbor


12 hood and why people down .there, friends of mine, immediately


13 informed down here they were trying to find out--;;'r. Duni


14 himself, whether an expression had been let out of the


15 juror's family, if that be true then we are correct in as


16 suming that,if we are not true we are not correct in as


17 suming that.


18 MR. FREDER 1 CKS • You are no t correct in assuming it.


19 MR ~PPEL. fut it may be jus t a s -:rue as the fac t that


20 two employes were not up in the Trenton Bouse down there


21 from the beginning that the jury went over there, but


22 l:owever that may be, that has nothing to do With t'bis argu-


23 IIient, your Honor, and 1 don,t care for trat. 1 am onlY


24 answering the".': .~ifIJpaSsione d assun.pt ion of absolute in-


25 nocer-ce and angelic innocence or white winged innocence of


26 my friend Ford, that is all. We wi11 stipulate he is a
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1 virgin, so far as innocence is concerned, but here is a


2 pr opos it ion, your Honor, if 1.'ve coul d sit her e after lea~n ingl


3 these facts and. not offer to raise ttis question now, why,


4 yJur Honor wi~l see we canr.ot raise it after ~verdict, and


5 vie ask your Honor that even if your Fonor should rule--


6 if your Honor should rule that we are not entitled to rid


7 this jury of the p'articular juror in question, thcit we be


8 allowed to introduoe the facts here upon which we claim the


9 right to have that juror excluded. We ask your Honor that


10 we be allowed to put those witnesses on t.he stand that


11 this record may be made up. But, if your Fonor.says, not-


12 1 Withstanding whatever evidence we might intr,oduce here,


13 tha t your Monor is powerless .to act, why, of course, our


14 offer, may be rejected, and your Honor may rule against us,


15 I and \ve nay have the right hereafter to show in the record,


16 1 by affidavits what were the facts that we could have proved


17 here before your Honor, so that son,e other court, in case


18 it ahould be necessary, rr,ight rule upon this :::J.uestion.


19 I say there is nothing in the code and there is nothing in


20 any decision, and 1 am of the opinion that \'lith a little


21 time and a little patience 1 could cite decisions, what we


22 claim here has been done before. 1 think 1 can find cases


23 to that effect. 1 have that irr,pression, and 1 am assured


24


25


26


that somewhere in Indiana th?t there are sorr,e cases directly
. Gabr iel


in point. It ... Irrlly.be_ that we canr:ot get any frOI!i San/


or Patagonia, but that doesn't precfuude other states fron
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having decided the queBtion. 1 will admit that there are


no decisions from south of First street, but there might be


some from other states and some other courttries. Anyhow,


we have place"d our posi tion here squarely before the court


and counsel hel'e has son1ething to say.







• &a.dat Call1lty La..~ 5Ii 90


1 HR "ROGERS: ;rust replying, if your Honor will permit me,


2 to the cont ention of M'r Ford, that this is done for the


3 purpose of intimidation, and just replying further, not


4 to the charge,. but to the intimation that his family was


5 approached, I take it upon myself to indorporateinto th e


6 record the facts, ~cording to my statement, which may


7 be proven, if ,so desired, that his family has not been


8 approached; studiously has that been avoided Qy us.


q'.
I:'


Ii


His family has ,never been seen by


a neighbor having already telephoned me earlyto see me,


circumstance, and it· transpired that his brother-in-l fN{


-
in the morning that such conditions did ~ist as the


to follow directions.


any member of our staff or any person connected vdth us or


ever has been made to intimidate him 6;r to carry ne".,s to


has been talked to was this morning, and that came up Qy Iie


,I


I


On the morning whEn the most definite information came to


was working \vithin 150 feet of my house, and he came over


me, I took the precaution to come to your Honor's cham


bers and state to your Honor I.:'_JUrposed doing certain


things. I didn't wish to be criticized for it, and taat


I purposed going myself, in order that I might be abso


lutely sure that no indiscretion was committed by failure
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18 him or to his family. The only member of the family who


19


20


21


22


23


24 brother-in-law informed me of. I wonl d have been derelict


in my duty if I had not ascertained from this relative bY:


marriage, vhat the conditions were as he understood them


25


26







I
I
,I
I


I
!


I


I


I
~


he said upon the leave of absence granted by you r Honor.


We have :never sent a pEl rson to endeavor to find out what


the jury may, perchance, h8V'e said to any person. We ha.re


had no member of any family seen by any person in our an


ploy, nor have we any knowledge a fany such circumstance


whatever. On the contrary, I an informal that persons


I am not jD'epared to make any cont ention in that regard


persons hBV'e gon~ behind jurors ;/ho have been allowai to


go to their home and have talked to persons wi th 'Nwm.
jurors have talked, for the purpose of ascertaining what


th~J s~, and, if your Hohordesires any proof on that --


stated to your Honor before any investigation was made,


that facts had come to our attention Which we deemed it our


was sworn in on this jur.Y. to-wit. if Leavitt was on that


jury the defendant would never be ooquitted. I wOl.l~dl have


been derelict in my duty if I didn, t find out What the


brother-in-law, as a matter of fact. had to say. We dis


claim any intimidation or disclaim anything except as I
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duty to invesstigate. and we have investigated it, without


in anywise attempting to reach the juror or his family or


intimidate him or terrorize him. We have not , if your


Honor please, follooed any juror about to ascertain what


but it was don e simply by pure c i rcums t anc e. and by vi r


tue of tile fact that the telephone was received by :rhe this


moming as early as ? o'clock, telling me that this broth


er-in-law had "made certain statements after 1fr Leavitt


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







5492


follo'M3d them into restaurants and one place and another


for the purpose of overhearing their conversation. If


it becomes n €C essaTy to' prove t rat, I stand ready to prove


it. k. far as intimidation or any matter of that kind is


concerned, it is an old thing t hat is well said many y €ars


ago, people who live in glass houses should, at least pull


down the blinds. Now, that counsel has said Vie are intim


idating the juror, or that this has been done for that


purpose, it might be well to observe that two employes


of the District Attorney's office lived on th e same floor


wi th this jury, and dined as close as circumstances' \'lould


permit at ellery meal, for the purpose of overhearing.


We hmre done nothing of that kind, and we simply hwe pre


sented to your Honor vhat we believed to be the conditions,


appealing to your Honor's sense of justice and discre


tion. I ~ not prepared to cite a case in point in


California, because I am satisfied that 8 condition of this


kind has never been present ed to th e Appellate Court, so


that it might be placed in the records, \m ere it might be


available to us, and therefore, we cannot bring authorities.


This condition did exist in one case in which I appeared


as connsel; a juror was sworn in -- true, the jury had


not been compl ~ed, but counsel for the prosecution lias


mi tted to st ep in and challeng e th.ree jurors 'wi thout any


showing Whatever, except that he desired to exercise


peremptory challenge. If, in that cou It t d discretion --
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1 THE COURI.': I think that very thing happened in the sel EC-


2 tion of a jury in this case.


3 UR ROGERS: But there was an issue made in this case. and


4 there was no issue made, simply 8 desire stated to the


5 court, that he be permitted toex:ercise his peremptory


6 on infonnation received by him.


7 THE COURT: That is going somewhat further.
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question so much of what this juror wi~l do, unless the cir-


favor at least. The great difficclty is that his persuasive


power, his opinion formed as it has been formed, according


to our 'information may, perhance, be used to influence and


sway other members upon the jury.


use, if your Honor could not act, if the evidence were pro-


Your Honor, it isn't a


the rule that vlould presen t
I


MR. POGERS. Y-ur Honor, we disclaim absolutely any desire


to interfere with the due administration of justice. We


disclaim any desire to bring about any condition which wi]l


not conduce to the welfare of society and the proper


respect due the court and judicial officers. ~e disclaim.
ar,y desire to bring prejudice upon this administration. We


have offered to stow to your Honor evidence to acertain


duced, the proper rule would be


the po in t we des i1' e to pr es en t •


the psychol~gy of things are different from what 1 believe


rtto be, we will not have a verdict from this juror in our


effect. If that eVidence, if produced, would not be of any


cumstances 'are very much exaggerated in my opinion, unless
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.It is not the casting of one vote that might


be detrimental to the proper administration of justice, it i


however, the right of the .juror to be present during deli


beration and to advance argument for the consideration of th


other jurors .. We have aright, if your Bonor pleases, to


ask for an acquittal just as much as we have to ask for a


hung jury, for a divided verdict; we have a right to ask fo


an absolute acquittal by .a" jury, which is absolutely


fair and entirely unbiased, ~lDd wit1:out opinion or prejudice


feeling or inclination whatsoever.


If these matters hud been presentedbef8re the


jury went into the box and we should have made the showing


which we offer to make nmv, the juror would have been ousted


from his position forthwith. for cause, beyond a question.


Now, the only matter before your Honor is whether or not


at this time we shall go through what we believe to be a


farce in the proceedings from now on, if what we tell you


is true and what we offer to prove is true, we are doing an


idle and useless thing here, andthe law does not ask UB to d


an idle or useless thing, it does not presume courts sit


for the purpose of doing an idle and useless thing. If'


this jury has a state of mind as we believe and offer to


prove, we are going along because~ perchange, we have no


opportunity whatever to get a verdict in our favor and that


tte law presumes we are entitled to have, if, perchance,


evidence so justifies it or if there is a reasonable dou


. raised, if this juror is in the condition
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1 ~y his previouo statements, we are simply trying a rr.Qot cas


2 her<i, if your Honor pleases, ani what is worse than a ffiQOt


3 case, we are taking tre defendant along to a verdict which


4 when rendered against him will not satisfy the conscience


5 of the pUblic, will not satisf~ the conscience of the court


6 and wil1 not .satisfy, in my jUdgment, anyone who has a


7 sense of the fitness of things. aI~ ". right or justice.


8 The defendant is entitled to have 12 men absolutely unbiased


9 to hear his case, and if this juror has not that condi tion


10 of mind, we are C:~oing an idle and useless thing in one


11 respect, and worse than that, vIe are doing an unjust and a


12 cr iwinal thing. If your Honor pleases, how em :,ir. Darrow s i


13 her e Emd expect a ver die t from a man who tae said, according


14 to our ir.formatior., what 1 have offered to prove he did say?


15 We sit here with our fingmrs tWiddling, trying our case, it


16 is true, but with no expectation of a successful issue.


17 That,urcter the circul.,stances, is not the position the law


18 expects us to be put in and 1 go back lliany years, before any


19 codes were written and any decisions were handed down, to


20 the old naxim of the old law which was written in the latin,


21 in the old law books, wherever there is a law there is a


22 remedy. TYat is a wrong, ar.:.y one VI ith a sense of justice


23 ffiUSt understand, any Or.e With a sense of fitness of things


24 must realize. 1 believe not a person who sees the situa-


25 tien but what will acqUiesce in the state!l:ent we ought not


26 to be tried 'by a man in the.t cor..dition or fr~me of n:ir.d.







Now, the question is, because there is no speci


fic staten,ent in the code or no specific 1-.olding inthe


~rove is proved, does it not outrage your sense of the


fitness of things to endeavor to sit here and endeavor to


pass upon the guil t or the innocence of this defendant if


here to an unrighteous verdict or to no verdict at all?


It does not seem to me we are that ha1pless, it aoes not


seem to Ir,e your Honor sitting up there to do justice to all


persons, ·:tave to sit there and you must st;:;o.nd by and see


Must we go on


If it does outrage


If what we attempt to


courts, are our hands absolutely tied?


injustice done to this defendant.


a juror has that opinion against him?


your HonorIs sense of justice and fitness of .things--b8cause


we were not fortunate enough to discover this rratter before


--if your Honoris sense of justice is outraged, are your


hanQs tied? Must we go on to theverdict that will not be


convincing to a defendant, which will not be of any gain


to the prosecution, and which will have no persuasive effect


upon the pUbl ic mind whatsoever 7


1 sugges t, if your Hor..or pleases, th at if a way


can be found, and it ought to be found, if these facts are


true, by the consent of the District Attorney, because he


is as much counsel for the defendant as Iam--if a way can


be found by his consent it ought to be done. If those


fact~ are true, which 1 have offered to produce evidence on


it seeniS to IT,e, if your Honor pleases, that all persons
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engaged in upholding the integrity of our jurisprudence


should coinc ide thCtt sone thing ought to be done, and if it


can 1::e done in this cas e without a del ay of a monient, if


it occasions no loss of jurisdiction and if once in


jeopardy the doctr ine th ereof does not apply , it s ecms to me


one of the easiest things in the world to say, "Very well,


we do not want an unri8hteous verdict, and we do not want


a jury hung here on ouch me ans and by such methods," it


seems to me the District Attorney might wel) stand up and


say, "Very well, your Honor, if this is proven to be true,


1 will listen to the truth--if it is pro\~n to be true 1


want 12 fair and impar t ial Irlen to try the defendant and 1


do not w~nt a verdict against this defendant unless in the


eyes of Ged and man it is a true verdict. " That seems to


be the s i tua t ion and a solution of it. If that is not


true, if 1 cannot prove these things, then no harm is done,


but if 1 can prove it, it seems to be a sense of justice


and of the fitness of things appeals to every m~n that


hears it. The defendant ought to have sorIle relief and if


your Honor canrot give it, 1 appeal to the District Attorney


to give it to us in justice and fitness, and 1 disclai~, as


1 have stated to your Honor, a lack of good faith, and 1


submit to your Honor, if anything had been done or had been


intended to be done by way of intimidation 1 certainly would


not have told your Honor before 1 ';lent to El Nonte why 125
26 went there and what 1 proposed to cio, and whom 1 proposed







5499


to see.


or concede for one mOIl:ent' that tnese--


In fact,


If 1 am wrong,


, in the 105 Cal., iT:


upon that theory that 1 had the closing.


the jurors for cause after the jury has been completed, al-


MR. FORD· The 1.ueBtion is simply one of whether your Fonor


has a right to inquire at this time into things which, if


THE COURT. The defense has the closing of this argun:ent-


MR. FOnD. 1 thought they had made an offer and we had made


an objection and, therefore, we had the closing upon our


objection to their offer, as 1 underst~nd it.


~R. ROGERS· 1 moved that your Honor do hear- such testimony


MR • FORD. And we objected to that and 1 was proceeding


true, would be a grounds for challenge. We do not contend


though that could not be done in crimir.al cases.


however, 1 have just a word to say, your Honor.


In aivil cases the jury is not sworn in until


the jury is completed and there is nothing iLthe Code of


Civil Procedure With regard to the irr;panelrr;ent of jurors in


c iv il cases which prevents the court from rerr,oving one of


our courts have held in civil cases that a juror might be


challenged after the jury was completed, in two cases, one


of them being the case of Lawler vs. Linfort--


THE COlJRT. There i& a very different rule here--


un. FORD. 1 only W?.Il t to call yom; Honor' 8 at t.ent ion to that


fact,- for tr.e reason that the procedure is contrasted.


the case of the People vs
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1 vs. Linforth, a civil case the juror had been cballenged


2 after the jury had been completed, and the court held that


3 the allowance of the challenge was not error. There is


4 nothing in the Code of Civil Procedure preventing the court


5 froIl. dOing that, but in a cr iminal cas ether e is a law


6 which expressly prohibits the court from doing it. After


7 the jury is completed, for any cause. In a cr irr,inal case


8 the court had seen f it to remove a juror after the evidenc


9 I:ad begun to be heard and in People vs Ward the cour t says,


10 ''In civil cases it has been held that a juror may for cause


11 be excused by the court after hav ing been once acaepted."


12 Cit ing Grady vs Ear 1 fl, 18 Cal, 109, and Lawler VB l,inforth,


13 72 Cal., 105, not only where the juror had been accepted


14 but th e jury con,plete d. Then the cour t a ays : "Bu t in


15 criminal casea chaJlenges, preemptory or for cause must be


16 ta:-:enwhen the juror appears and before he is sworn to try


17 the case, but the court rrJay for cause pernit it to be taken


18 after the joror is sworn and before the jury is completed."


19 Constrastirg the sections that obtain, one in a criIT-inal


20 case and one in a civil case. Now, that prir..ciple, without


21 discussing it, your Honor, has been cited in a nmnber of


22 cases, which 1 cited to your Honor during the examination of


23 the jury ir. the first instance. lnthe case of People vs.


24 183 Cal., 482; People vs Durant, which has


25 just been cited by counsel in the 116 Cal; People vs.


26 Beverly i~ the 87th Cali People vs Montgolliery, 53







the situation now presented to the court. That is true


with the manner in which it arose, but the court discussed


, and it holds,


.5501l
1
!.


People vs. Scoggins, I10 Cal;


That is the particular poirt that


After reciting that the juror should b


Peop1 e vs War d, wh i cb 1 have jus t read, and the37 Cal;


People vs. Rodriguez


i
;


j
I


,1
:1


"When can a ~.1
and just by way of illustration, •


1 will read one short paragraph from something 1 already


~


case of People VB Schmitz, in the 7th Appellate, 346.


Now, your Honor, counsel has stated a11 of the


cases read by us were referring to sorlie situatIon otber than


the very question which is now before the court,


challenge be interposed?"


read to your Honor.


prisoner be held to allege that fact. Undoubtedly, if the


is s,~Torn, '.vr.at step may he subsequently t::>.ke to avail hirn-


is sworn, he may interpo'-3e a cha11enge for cause, but if the


fact be known to him and he makes it appear before the juror


prisoner had or did not know the fact of disqualif~ation, or


is being discussed in People vs L Fair


-"There is only one t iree at which me may do it and that is


before the jury is completed. «
r~ow , that is the only


question of law that is before your Honor, it is not a


question of legislation for your Honor in any way, shape


unprejudiced the court says, "But that may not in fact be so


'3.nd if not the question is, at what time in the progress of


the case and through what method of procedure way the


self of the objection?"


knowing it is still unable to establish it before the juror
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cannot fail to have that effect and 1 think that is the


lawmight make in individual cases by reason of its Uni-


They cannot fc.i1 to have


However, 1 think there is a good reason for


1 have not made any accusations like that, and


Your Honor has to accept the law as it is; your


versality.


form.


MR. FORD.


the record wi l) so ah ow .


the law at the present tin,e, 1 think the law is a wise one


and the point 1 was trying to make to yOU' Honor was this;


That whether the defendant intends to intimidate a juror


existence of non-existence of law governing particular cases


If there is any inequality in the law there is a method


provided by which they may correct it, in a pardon


by the government, which was intended originally not as an


act of clemency, but intended to correct mistakes which the


Honor assumes, for the sake of dischar ging the dut ies of


your office, the:. t there is some wise purpose ei therin the


that effect and would undoubtedly often be taken advantage


of by defendants who if guilty of one crime would not hesi-


tate to commit alfother. At this time, bm':ever--
ing


MR. ROGERS. Do you mean to accuse .me of co~itt/~ crime?


or not, the mere fact that charges have been made will in


timidate him and prevent him from discharging his duties,


with that fairness and impartiality which the law aims at;


reason the law prohitits it.


1,Ivhetber the charges be true or false, whether n1ay be proven


or not, whether they desire to intimidate or not, they


1


2


3


4


5


6


7


8


9


10
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13
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19
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23


24
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26







1 MR. ROGERS. You say a man th[: t is commi tt ing one cr ime


2 will not hesitate to con~it another and I do not like that


3 express ion--


4 TEE COu~T. It. does not convey that impression to me--


5 UR. FOBD I did not mean anything--


6 MR. ROGERS. The accusation was made that 1 was intimidating


7 this juror and if a defendant wiTl comnJit one crime he


8 would not hesitate to comniit. another, and 1 '.'!ould like to


9 discla1n-, th ~lt statement.


10 MR. FREDERICKS· :.!r. For d is c1 ting hypothet ieal cases,


11 reciting especially from this--


12 MR. FORD. If you will read the whole of it--l will say,


13 r egar dless--


14 THE COURT. 1 Vi ill dispos e of this. Mr. Ford, have your


15 remarks any personal ap pI ic at ien whatever?


16 MR. FORD. Absolutely none, they are addressed to the court


17 by way of argument and they cannot bear311y possible applica


18 t ion •


19 ME. DAnnOW It has been said so many times is the reason,


20 in the presence of the jury--


21 MR. FORD· The point is at th is time it· is the law that


22


23


24


25


1 have been discussing and the effect that charges of this


character--l have expressly said, it matters not whether


they be made in good faith, it Ira t ters not whether they be


made in th e bel lef that they have a right to mak e thenl or


With the belief there may be some other object to be
26
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read the law and come to the conclusion not only in this


and especially at this tilI:e, in opposing this motion, or


As 1 have


Counsel


which were, if the


as counsel suggests


In regard to counsel's a~lission that


court.


because regardless of what the defendant may desire in that


matter it cannot but fail to have the effect to influenee


MR • FEEDERI CKS t


difference, ~y point is it is a wise omission of the law,


obtained by it--it does not make the slightest particle of


a juror in his verdict and in his deliberations, and that


is why 1 believe that it has been admitted, and to make the


matter clear 1 want to expressly say 1 am not making any


charges, in making that argument to the court, against in


any way, shape or form, and 1 submit the matter to your


Honor on the pure questicn of law which is before the


puts several ifs in his suggestion


by Whatever name the action may be designated•.


there was no law justifying the rratter or saying if there


was none he appealed to the District Attorney--the District


Attorney is an officer of the law and charged with the


duty of enforcing the law as it is and charged With the duty


of doing What he conceives to be for the best intere$t of


soc iety., and that is wh'J.t 1 am trying to do in this rna tter,


case but in others, any move such


would be an absolute dismissal of this case, absolute dis


missal of the case, for, if the jury brou gr:t in a verdict


defer.dant would not be in jropardy and all that.
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1 guil ty it would be brought in not in accordance with law ii,


2 and could be set aside at will and certainly no defendant


3 would Bubmi t to i t--


4 MR • DARBOW. May 1 ask a question?


5 MR • FRF:DER leKS. Certainly, Mr. Darr ow. 1 don f t know whether


6 1 can answer it or not, but you can ask it.


7 MR. DAPROW. You can.· Supposing you wsre inclined to do


8 this--l don't sa;' you ought to, that is your business--


9 MR. FHEDEP.ICKS· Yes.


10 MR. DARROW· --but, here is a juror who has been ill, and


11 has delayed the ~rial several tirreli, has doctor's certifi


12 cates and all that, who may be ill again tomorrow. Suppose


13 on request of the defendant you stipulate with us that on


14 account of the illness of this jury, the 13th juror takes


15 h is place, is ther e any pOS 6 ible chance that Vie could raise


16 a question about it?


17 MR. FREDERICKS. Yes, 1 think so. The juror has been in


18 court here and said he could go on.


19 MR. DARROW. That would not make any difference.


20 Ivm. FREDERICKS. 1 am thoroughly satisfied with the rectitud


21 of this man, although he is an absolute stranger to me, 1 am


22 thoroug~ly satisfied with him and 1 do not believe it is a


23 Question that there should be ~ny such precedent as this


,I
IIIC


24 established. 1 know it would not stand if the def e r.s e


25 lost the suit and they had the right to appeal, 1 know it


26 would not stand a moment, and we have got to dr ive along
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1 according to law. We had our time, we examined the juror, Ii,


2 both sides, we shot our bolt, now let us drive on.


3 THE r:OURT. Gentlen:en, tbis is a very unfortunate incident


4 in a good many ·ways. It is unfortunate that there should


5 be any suggestion of animadversion against counsel


6 for the defense in making the investigation. It was dene
,


7 with my knowledge. lilr. Rogers came to lty charr;bcrs yesterday


8 morning, as he has stated, he had proposed to make such an


9 investigation unless forbidden to do so; it was not for-


19 this could be made within the law it would certainly be done


20 in this case but 1 do not believe it can be done, gentleIlJBn.


21 From the eX3lr:ination that 1 have made of the law


cOL;ld be legally made; the court shares in that attitude


The pros ecu t ingthis tinie as to hie qual if ic at iens to act.


bidden. 1 had been in touch with couns e1 on both sides :n d
conferences with


had severallcounse1 on both sides inregard tc: this matter,


attorney states that he wishes such an investigation if it


and had had it very much on my mind ,especially all day yes


terday and last night. The defendant asks to have the juror


who had heard. much of the evidence in the case tr ied at


with counsel on both sides, if such an investigation as


10


11


12


13


14


15


16


17


18


22 and the argun:ent which has been presented here this mo:rning,


23 1 am satisfied that the examination as to the qualifications


26 chaJlenges upon either sida mUdt be presented before that


24 of the juror to serve in a given case, speaking now of cri-


25 IIiinal cases, mus t be made before the jury is sworn;
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1 time, failing that parties nust hold their peace until


2 after the care has been 8ubmi tted. It is unfortunate tha t


3 either party should present this case to either a judge or


4 a jury where there is :my question in the mind of the party


10 expresses simil?r views or given loose expressions to some


11 s tateulents before he is impane led on the jury and yet be


12 able to put those expressions and views as·ide and to be


5 as to whether or not his case will be determined upon the


6 evidence and facts and the law' as duly presented; that to


7 my mind is the most regrettable part of this incident. The


8 Suprerlle Court, however, has held out the comforting statemeI±


9 thatfrequently happens that the man may have previously


!r
1'1


fj


!


1 trust, and per-


1 beJieve that this juror Will,


trial was not discussed, the general appearance and quality


ciency of that be;ief.


haps it is but fair to say, tr-at 1 believe and tope th3.t


house the other day when, of course, the subject o~ this


simply have to abide the event and determine the suffi-


in the case of the particular juror involved here that


such is the case; 1 believe such to be tr:c caseand we will


froITI my ob~;ervation here in the court, and my visit to 'bjis


13 able to render a jus t and true verdict.


14


15


16


17


18


19


20


21


22 of the nian's ndnd, 1 believe 1:e can put aside any opinion


23 he has, when he is rendering a verdict here according to


24 the law and the evidence. At any rate, 1 arr satisfied
. .


25 that the power does not exist in the court at this tiwe to


26 s top the tr ia1 and enter upon a trial of tt equal if ic at io
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The application to present evidence upon


2 that sUbject is t:herefore denied. 1 want to make the


3 ruling very full, ~~ Rogers, and if that is not sufficient-


4 MR. ROGERS. 1 was about to suggest, if yorr Honor pleases,


5 1 desire to have it appear that 1 offered to call these


6 witnesses who are u~er subpoena and in attendance upon this


7 court.


8 THE COURT. 1 have 60 understood the offer, :.'!r. Rogers.


9 MR. ROGERS. i'res.


10 THE COUR-T. The court will now adjourn ur:til 2 o' cl ock this


11 afternoon.
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3 Defendant in court with counsel.


1


2


AFTERNOON SESSION. July 25,


5509 I,
1912 j 2 1'.M Ii,


I


4


5 THE COUR T. Call the ro 11 of the jurors, :.:r. cl erk •


6 (Roll call of jurors by clerk.)


7 THE CLERK. All present, your Honor.


8 THE caUR T. You may proceed, gen tlemen •


9 1m.. FREDERICKS. 1 wan ted to ask :'1r. Steffens another ques-


,I
I"


10 tion .. You h~d him here sometime.


11 MR. ROGERS. When would you like him'?
I


12 I MR. FREDERICKS. 1 arc ready any time.


13


14 LEe 0 M P 'I' E D A VIS,


151 a witness called on behalf of the defense, being first


16 dUly sworn, testified as follows:


17 DIRECT EXAMINATION.


18 MR. APPEL. Q You may state yOU' nane, please.


19 A My name is LeCcr.;pte Dav is.


20 Q. Do you reside here in the city, i!:r. Davis'? A I do.


21 Q What is your business, o-:;cmpation or profession?


22 A Lawyer.


23 Q, How long have you been pr:.::.ctinging law7 A 21 or 23


24 years •


i
J
•
2
;
1,


26 in -tle caoe of the People against J. B. and J. IJ. McNamara


25 Q
..
~ou were one of the attorneys on the part of the defense
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1 and others? 'A J was.


2 Q Do you know the witness George Behm? A 1 do.


3 r;;, Do you remerr,ber when you first became acquainted wi th


4 tim, about what time?


5 MR • FREDER leKS 1 didn't oatch that name.


6 A Geor ge Behm.


7 MR. FREDKRICKS' Oh, yes.


8 A It Was some time near the beginning of the tr ial of the


9 case, jus t shor tly before, inthe Super ior Court.


10 Q, You are a member of the firm of Davis and Rush? A 1 am.


Q You became one of the attorneys of the McNamaras about


Q With off ioeshere in the city of l,os Angeles on Spr irg


Second, Bryson BuDding.


..


1Il


•..•..


Berm was


A . 'rhe nor tt~Nes t corner of Spr ing and


1 presun,e it was sometime along in ,June ofA


Do you remewber about' the time when George


•I
»
JIl


I
all
~,
11
\1


You continued to be 'one of the attorneys until what time? II
(I
:!


until the plea of gUilty we.s entered.A


last year.


Street and second?


what time?


Q


Q


16


17


18


19


11


12 I


131
141


I
151


I


20 subpoenaed as a wi tness to appear before tr..e grand jury, or


21 was called tbere as a Witness before the grand jury'/


,
H


22 A 1 do.


23 Q Dur ing th at tirr,e and pr ior ther eto ar..d ther eafter, how


24 often ar..d With What frequency were you in corr,pany With .•ir.


25 Darrow? A Well, fran, the tiff,e :,~r" Darrow came here until


26 the clo~e of the easel was practicaJly With him every ti
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1 he was her e. 1 do not suppos e there VI as a day went by 1


2 was rot with him, and 1 W2..S with 'bimmost of the time.


3


4


5


6


7


8


9


Q, You rray state whether at that time in your pr~sence, },:r. I
Darrow did or did not instruc t the witness Behn.!. to tes tify


in any particular manner or to answer any particu~ar questioJ .


that might be propounded to him before' the grand Jury In anJ_1
~~~~ __.......-c


10 particular way.


concern the case," and refuse to answer.


..
•..•III


1 presume this refers to the first time he


Yes, sir.


appeared before the grand jury?


MR. FREDERICKS.


_Fe appeared tw~ce. 1 do


not wish to object to it if it is clear. Ai
'\ .


A You mem to give a par ticular answer to a quee t ion? '-


-- 'I'A No, except to tell him to answe~' =
that question, and there were cert2-in questions that;~ir. ~/


irrelevant and irrmaterial and did not concern tbe case, but


MR. APPEL.


he could no t r emem'ber or did not r emen,ber enough to say


incompetent, irrelevant and immaterial, and so we finally


todd hirr, to say, when that question came up, "That does not


Darrow and myself both told him to say to the grand jury,


when they asked him that question, that it was incompetent,


17


18


19


20


21


22


23


11


12


13


141
151
16 !


24 Q NOW, you nay state whether or not you or :i;r. Darrow or


25 in your presence or in the presence -of each other at any


26 time s ta ted to ~,~r. Geo:gge Behm to deny any fac t concerning
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1 which he was to be asked or to deny the truth of any fact


2 or to rrake any declaration contrary to the truth of any


A ~:reither of us did.3


4


fact that he might be inquired of?


Q Now, you remember that after the first time that Behm


5 went before the grand jury that there were some proceedings


6 wherein he was cited to appear before the court in contempt


7 proceedings? A Yes, 1 remember it distinctly.


8 Q, iiow , after those proceedings were instituted do you rem-


9 em':Jer of his going before the grand jury a second time?


10 A I do.


institution of those contempt proceedings, did you and ~~


he went before the grand jury the second time, and after the


I',


..


iYhy, as ~....
A


Mr. Rehm have a consul tat ion· toget.her upon the. t


A We did.


,
Before the second time, say the night before the day when'


•III
!
~


Who represented [.ir. Behm in those proceedings?


[arrow and


evening?


nearly as he was represented by anytody 1 did.


Q,


14


15 I


I
16


17


18 Q W:here \-vas that consuJtation? A My recollection is


19 that it was in rrlY office, in the litrary of it. 1 think


20 we first met at ;,:r. Darrow's office and went from there


21 over to nlY office; wanted to look up some author i ties,


22 there is where we ha.d the conversa tion •


23 Q Do you remen;ter whether or not :ilr. Rehm had furnished


24 you, had with you there at the consultation a citation and


25 an affidavit of the foreman of the grand jury '"rherein


26 appear the questions that had been propou~ded to him and
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1 which he had refused to answer, upon the occasion prior to


2 that time '.vhen he was examined before the grand jury.


3 A 1 would not say that \:t. Behm furnished it, though that


4 is my recollect-ion, we had it there before us.


5


6


7


Q 1 will attract your attention to a document here


has been introduced in evidence and which is marked


Exhibit Nunber 21. 1 Wish you Vi oul d be kind enough


which I
People's


to look 1


8 over it 80 that 1 may state a question to you in reference


9


10


to that.


it all?


A When you say look over it, do you mean read


A 1 have11 Q Well, just examine it in u general way.


12 I examined it, :.orr Appel.


13 Q NoV'! ,lassume in my ques tion thClt that is only a copy--


14 •MR • FORD Par don me jus t ar..mornen t.


15 MR. APPEL •. --of the paper served upon George Behne.
I


16\ A I don't know, 1 think that 1 put tte marks tbat you


17 will find upon it there in those questions, they look like


18 my hiergglyphica.


20 marks, 1 lliean those in front, a cipher and the other marks


21 and not those that are to the right of the sheets. 1 didntt


22 put those on, 1 don't know who did.


23 Q Now, at that time when you and :.Ir. Darrow and ;Iir. George


24 Bshm were present, the night before he went before the grand


25 jury the second t in:e , wh at is your b e8 t recoll ec tion in


19 Q l;ow, at that consultation-- A 1 mean when 1 6 ay the


26 reference to wrether or not you had a copy of aome such







1 documen t .as you have e:x:amined now ther eat that con-


28u1t9.tion.


3 MR. FORD. Referring to Exhibit Number--


4 MR. APPEL. 21.-
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5


6


7


8


9


·10


11


12 !


131
141
15


116


17


18


19


20


21


22


23


24


25


26
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1 A We had some such instrument there. It seems to me,


2 there, that probably tho se answers were made after we talk-


3 ed with him in this pirticular instance, so I ~t be sure.


4


5


6


Q Anyhow, it ~


him requi ring him


show cause my he


s a document whic h had been served upon
A--


to app ear - - llequi ring him to appe ar and
-\


should not be punished for contempt,


7 and setting out the questions that ha:l been asked him, and


8 his refusal to answer them.


9 Q His refusal to answer. Very v.ell. Now, did you p er-


10 sonally go over with }.[r George Behm each one of those


11 questions? A I did.


12 Q Now, did Mr Darrow join in discussing tho se questions


13 with Jlr Behm at that meeting? A He did.


14


15


Q No\v, you may state to the court and jury vvhether or


not at that time, either you or llr Darrow instructed the


•
J
II
2.


~I
1I
·t


16 witness to deny the truth, or give any answer contrary to


17 the truth of any of the facts referred to in each one of


18 those questions which was then before you? A We did no1;,


19 in each one of them or in any of them. I can bri efly


20 state "to yon mat \vas said.


21 Q State what was said to him. A After discussing the


22 matter and reading it over, why, I took up the paper and


23 read him the questions and when any question didn't concern


24 the case, or in the opinion of" either of us, it was not


25 relevant to the issue, Mr Darrow said to hL'I!l, "Answer


26 that that doesn't concern the case", and refuse to answer.







5516


Q, Wh ere did you meet yr BebIn? A At my of'fice.


Q, 1fr BebIn cane to your of'fice? A Came to my 0 ffice.


Q, Do you remember whether or not, you and :M:r BebIn 'M3nt


anywhere after that? A My recollection is vre went be


f'ore the grand jury at the time he came t that is, he went


before the grand jury, and I went to the door in front


of' it, the ante-chamber.


Q, You71ent where? A To the lobby of the court house in


f'ront of' the grand: jury room.


Q, In f'ront 0 f the grand jury in the old building there?


A yes sir.


Q, Now, fran the time Mr BebIn came to your office on tl1lt


1 Whenever we came to a qu astion t hat we thought was relevant


2 and material, Mr Darrow said, tf.Answer t hat question, If


3 without s eying azwthing else.


4 Q Were there any other or dif'ferent instructions than


5 you have indicated now t given to him at that tim e?


6 . A At no time that I knew of'.


,7 Q NOW't upon that evening, a f't er t hat consul tation was


8 over t do you remember whether any appointment was made


9 with yr Georg e BebIn for the f'o I lowing morning bef'ore he


10 shonl d appear before the grand jury? A There was.


11 Q, Was that appointment kppt, do you mow? A It VJ8S.


12 Q, Who kept it? A Myself and 1fr BebIn.


13 Q, vas llr Darrow there present at that time? A He was


14 not.


15


16


17


18


19


20


21


22


23


24
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26
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1


2


morning succeeding your previous night consultation on
and


the day before you went before the grand jury 'A up to th e


3 time he entered the room of th e grand jury, you may state


him again.


jury the first time, were you ever present at any conver-


pointment to be kept, at whose 0 fiic e? A My 0 fiic e.


II


l\
II.,


I did not.


And ur Behm, as you say ,came there? A Came there.


From th e time he came there, up to th e time you went to


Now, prior to ur Behm bei~ called before the grand


With reference to the appointment, vJh ere was the ap-


Now, did you at that time, or any other time, succeedingQ


Q


Q


A


Q


Q


the grand jury lobby with l{r Behm,was ur Darrow present


at any time in the presence ofur BebIn? A No sir.


Q Did you and Mr Rehm talk over these questions again


that morning? A I don't know whether we did or not, but


that is my recollection that I went over the paper with


-


your meeting him in your office, on the morning that he


went before the grand jury, the second time, give him


an.)! other or different instruc tions than you have al ready


indicated that was given to him the night previous to that?


whether or not from the time you first saw l.{r Behm that


morning to th e time he entered the grand julY, 'Whether


l{r Darrow spoke to him at all? A He did not in my pre


senc e, and I know],[r Darrow vms no t th ere in my 0 fiic e at


that time.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


sation had between George Behm and Mr. Darro\v, in your


senc e, in r eferenc e to his going to the county jail?


5518l
pre- I


I I


3 A yes, I have been present at various con~ersations


4 with t~ both•.


5 Q Now, wring any of those conversations, you may state


6 whether or not Mr Darrow or yourself instructed or asked


7 1,~r Bellm to go to Mr UcManigal at the county jail and get


8 him to change any testimony or any statement that he


9 might have given before, or that he was supposed to give,


10 or to retract any statement that he might have given be-


II fore, or alleged confession that he might have given before


12 MR FREDERICKS: We obj oot to that on the ground no founda-


13 tion is. laid, hearsay, irrelwant and immaterial.


14 THE COURT: Obj ECtion CN erruled.


15 A never.


!I


II
II


I'
16


17


18


19


20


21


22


23


24


25


26


llR APPEL: You may state now to the jury, what, if any


thing, '\\8S said by you or by lrr Darrow to Mr Behm in re


lation to his visits to the j ail at aI:\V time that you


cur at some oth er time.







and have a talk with ur MCllanigal with reference to the


Mr McManigal had made statements that was attributed to


overruled•.
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1


---.-------- ...-. -'.'...---' -'''--- "I-


WlY, Mr BebIn said that he would go over to the jail I


I


I
I
I


know very much what he had to say about the matter, 5ld


him under menace and threat,and that it was not true, Qnd


that he was sure that if he talked vd th J,fr McManigal he


would say so. That is about the substance of it.


that if he wanted hi~ or us to defend him, that he was


~~lling to do so, and Mr Behm said that he was sure that


case, and Mr Darro,\;v sai d to him that "va woul d like to


THE COURT:


A


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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1


2


3


Q Can you fix about the time of those conversations'?


A Pr ior to the time that he was tak en before the gr and jnry.


Q And with reference to the time that he came here, between


4 those two times·, how shor tly af ter he came here and how


5 s~hortly before he went before the grand jury, if you rem-


6 ember? A 1 remember two or three conversations, and


7 they occurred between that time, the first one shortly after


8 he came here, and 1 presurr:e the last one shortly before he


9 went before the grand jury.


10 Q Were there any instructions given to ;,~r. Rehm. in any


11 of those conversations to say anything to terror ize him or


12 to induce hin to change his testin,ony, or anything of tha1t


13 kind, from you or ;,~r. Dar row'?


14 MR. FREDERICKS. We object to thcr upon the ground it is


15 hearsay, calling for a conclusion of the witness; no
I
•,


16 foundation laid; and negative testimony. As 1 have not


17 the testimony of ~;r. Eehm entirely in mind, 1 do not now


18 recall that he claims to have had any such conversations


19 in the pres ence of this witness.


20 THE COURT. 1 think the objection it calls for a conclu-


21 sion is well taken. Sustained on that ground and. no other.


22 MR. APPEL. We t3..ke an exception.


23 YR. AP PEL. Q Was there anything said With reference


26


24 to ~ir. Behm in your presence by :.(r. Darrow or by yourself in


25 reference to any coercion, intimidation, inducement or in-
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1 fluence to be exerci~ed by him upon McManigal at the


2 county jailor elsewhere or in effect or purport, or any


3 thing purporting to mean the same thing?


4 1-R. FREDERICKS.- Objected to upon the ground that no founda-


5 tion has been laid and that it is irrelevant and iLmaterial.


6 As 1 rerr:ember the testimony of Bahm he made no claim of


7 any such statement being made in the presence of :,jr. Davis.


8 MR. ROGERS. The purport of Behm's testimony, if your Honor


9 pI ease, wa6~a.,~ s tatement trat lilr. Darrow had endeavored to ge
,


10 him to go to McManigal and get him to change his testircony.


11 Your Honor will remember he rang that one phrase t trough,


12 I "Change his testimony."


13 NiR. FREDERICKS. But it was all with ~1r. Darrow.


14 Mt ROGERS. We purpos e to show that 1,lr. Davis and. :,lr. [arrow


151 were together \."hen r,lr. Behm talked with i.h. Darrow, and under


16 no other conditions. We will connect it up later in that


I


I
II


-


17 behalf.


18 TEE corn T. 1 think you are enti tIed to it on that theory.


19 1m • FREDERICKS. Of course, if they intend to shoW tD.3.t Mr.:·


20 Behm never talked to (,!r. rarrow except wh en Mr. Dav iswas pre-


21 sent, why, my objection, possibly, would not be well t:;k en,


22 but 1 did not 60 ur.d erstand it.


23 THE COUR T. Can you give me the page of :,jr. Bah m' s tee tino UJf


24 MR. ROGE RS. 1 can 1 t do it wi thout a few rwments.


25 MR. APPEL. 1 t commences, ycur Honor, at 3252, Vol un,e 28,


26 that is tne por tion thC'. t 1 spoke of.
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1 THE COURT. The ob~ection is overruled.


2 A Nothing.


3 MR. APPEL. Nothing was said. New, 1 '.Vish you wot·ld be kind


4 en::ugh to state· to tbe couxt and juxy whether at any conver-


5 satien yeu had \vith George Behrr: or :: that i.:r. Darrow


6 had With George Behm in your presence between the time that


7 he arr ived in the city of Los Angeles and the time that he


8 first went before the grand jury, you or ,.:r. Darrow stated


9 to George Behm to go to Ortie McManigal and to get Ortie


10 to come across, or words to thateffect or any such language


11 as that?


12 MR. FREDERICKS· Objected to upon the grouni that no founda


13 tion has been laid. The testimony of the ~tneti8, as 1


14 rerrlember it, was to the effee tall c onversat icns that he


15 had about ::.r. McManigal were ta.d With Darrow alone and r,ot
I


16 i in the presence of anyone else, a.nd therefore a denial


17 that te had such co TliTersat ions in the pr es ence of th is wi tn


18 would be immater ial and no found a tion laid.


19 MR. ROGERS. We purpose to show that aJ 1 conversations of


20 any consequence or importance were held with Eenm by :.:r.


21 Davis and ;,:r. DarroW' conjointly.


22 MR. FREDERICKS· I think that ought to be shown first before


23 it is mater ial.


24 MR. ROGERS. Can't show everything all togetl1er.


25 MR. FREDERICKS. Then we ask leave' to cross-exan,ine the


I
II
II


26 Witness on that point.
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s ta tes


account the


do it.


the same respect.


has admitted a great deal of


a right to show that sonlsone


the Witness says he had a con-


Darrow alone at his house.
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conversation that is beir.g read now


rstand his conversation, which ;,:1'.


foundation.


only cross-examination permitted is cross-


don,t know ~s there is any authority for


~m. FREDER 1GKS •


Rehm said occurred witti


examination


MR • POGERS


THE COUR T • Mr. Appel,


by :.lr. Appe 1 , as


procedur e.


else was present.


versation With me alone


lviR. A1'1'EL.


defendant is equally good and must ha


It is a matter of the order of proof.


he will make that shOWing 1 expect he


r/R. FREDERICKS. Would your


tea t imony on th e avow 9.1 0 f the he wou d ~


I
make the testimony connect up in a certain way, under his I


I
intention to make a certain shOWing The avo1lia1 of the I


18
19 almost physical impossibility of this witne '\ saying that


:,lr. Behm did not have pr i vate conversations ','J i'\th :.lr. Darrow


20 \about which this witness knows nothing?


21 lviR. FORD. This is a conversation at the house' f ~:1'. Darrow
~ \


in Chicago before ;.:r. Davis came into the case e~~l'


23 THE COURT. 1 had forgot+en about that Cticago co versation.
2 \
4 MR. ROGERS. 1f your Honor pI eases, the tes t imony of th e


25 \
wi tness· ·Bahm to the effect that hiu GOnfers2.tioHS wer\ wi th


26 ),:r. r·arrow alone, we purpos e to controvert, we purpos:~....KY


4


5


6


7


8


9


10


11


12
1


13


14


15


16


17







I
4


••,
••
•I
I
I
I


a foundation, in


would be physically


par ticular ly the witness


caution. Because we all realize how


1 wet a man at such and such a time and


We maintain that
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his conversations were, as a matter of fact, not


know how easy it is, according to the Code, the Ca e
. ts


of the or al admissions or' statemen/of a party I


":r. Darr ow but 'N i th l,{r. Dav is, but wi th 0 ther


of the attorneys of the defense, and that his state


he had- conversations With 1k1'. Darrow alone is not


5 ,true.


6


7


8 easy it is to


2


3


4


1 sh


16 MR. FREDF.B leKS.


14 members of the attorneys


15 upon the stand.


17 order to make this testimony competen


18 impossible, and a rroral improbability.


19


20


21


22


23


24


25


26


9 him. We purpose to show by circurtJ-


10 stances and by the of all witnesses of the defense


11 who have knowledge he subjecrji; that ;\ir. Behm1s statement


12 and conversations weDe held with ;.1r. Darrow alone hut as


13 a rratter of habit held with i,1r. DarroN but with all
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private conversationswith him


of YJ'hich t his wi tness lmo'W"S nothing


according to the testimony that is now before


any rate, came out here efter a first meating


w -- 1fr Behm 'had t bat meeting with 1fr Dar


the court,


out here, didntt


at


1


2


3


4 row in Chicago. Now, it '"ould be impo ssible for this wit


5 ncss to say that ~:tr Darrow, who Mr Behm says brought him


6


7


I
C
C
II


II...,
C
I
I
I
4


dore in


,hat it does


and this conversa-


office at a certain


them, b eceuse Dehm himself says that


the presence of this witness, and we


not go to the weight of the testimony at


solutely to the admiBsibility of it. It


timony. I might take the s tend or your Honor mig t take


the stand or a thousand peopl e might take


in August at a certain place,


hour, ~.nd he and I were there


at all, and for this wi ness to say that he could ove11 hear


these things certainl:r i not admissible at all as proving
if


that Behm didntt say that. Now, it is trueAMr Behm had


said I was conversing with arrow alone on a certain day


that time in that place, rod that hat conversation did not


occur at all, but to ask if he ever heard Mr


Darrow tell Behm to do these things,


unlawful, why, it doesn tt prove that :M


know Mr DarroVl and see him every day, and


Bellm never had ~~ such conversation with Dartg~~d


14 tion occurred which I am relati ,then it would be prop er


15 to show that 1fr Davis v.as there,


16


17


18


19


20


21


22


23


24


25


26


8


9


10


11


12


. 13
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Tha t wouldn t t be admi Bsibl e to prove that Dar


have a conversation with Behm privately and


\",
pres\ce.


row di'un' t


1


2


3 alone.


4 J1fR FORD: The w~ tness -- 0 r t he question th at is now ed-


5 dressed he witness is for the purpose of eo contradic-


On p~ethe defendant


conversation is taken.


resent at that time Mr Darrow) Mr Behm,row)


l..fR FORD: -- from which


lIr Harring ton, Mrs


8


9


6 tion 0 f 1 Eged declaration of the defendant which lXr


7 Behm testified occurred in Chicago at the house of Mr Dar-


10 2268--


11 THE COURT:


12


13 Now, there CeIl be only fective way to disprove the


14 statement of Behm, and that putting Harrington: or


15 lrrs 1,fcManigal ~:nd some persons present who


16 were there and heard the COIlV' ersati ,or to prove that


17 on that occasion there ves another pa present whom the


18 witness did not mention, put that party and 1 et him tes-


19 tify. 'lhey coullin't disprove that convers tion by saying


20 that sometime after that -- ~ter Mr Davis come into


21 the case, this conversation having occurred ,10 before Mr


22 Davis had any connection vdth the case, accordi


23 records in this case, yr Davis, a ccording to the


24 which are on file here, ~t I east as far


25 com erned, is not resociated until eftel'


26 h at. been held.
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1


i


I


he VIaS


of June the ~irst time. That is


Go ahead.


o~ us.


testi~ied here for the people, and


r Honor, that he came dOVID here on the


that he vrent over and saw Ortie Mc-


to your Hono~'s attention, to set you


him right.


counsel thinks, but certainly he cannot think


Now, then, o~ course, I don,t know anything


27th day o~ June,


for me no


very uneasy, ~Yanped·up, he says, 'God, truth


you haye got to get him to come aeras s.' It


that conversation occurred on the 30th day


walked backwards and fowards on t he floor a


three days testified that the


first day that he came h e he had no particular conversa-


tion with yr Darrow; thesecond day when he came


here, which would be about e 28th, the second or third
~


day, he had a conversation wi t yr Darrow at the Higgins


BUilding, that he went down and w Ortie McManigal, that


he c mne back and ow. after seeing Orti e


Mc1lanigal on the 30th day o~ June, he said to him,


I1l cannot do anything with OrtieMcl.{ . al 1t , and that Mr


Darrow says -- 1tl said to him, the boy s stUbborn, I said


he had not going to come across and Yr up an


Mnnigal on the 30th


lJR APPEL:


5 :MR APPEL:


1


2


3


6 right, tmd


7 THE COURI':


4 THE COUt[': Just a moment. lwant to look at the record.


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







J
C
C


~..
;f,


C
I
I
I
C


4
4
I
I
I


I


on Chic8g(ll). I don't


and Vie propos to shoVl that on that


of June» all of the day that Mr Davie


C &J1 e down to the


Imn't go to Chicago.


2280.


day,


titles you to it.


prove, and you are trying to


lfR KEETCH: I asked counsel for the pege, lmd he gave me" .2268, rod that relates to a conversation in Chicago.
\


\
THE COURT: The conversation referred to is on page


1!R APPEL:


and .t bat Mr D~rrow did not say anything of the kind.


Nowhere has Mr ehm said here in this particular conver


sation that h8\S alone with Darrow; we not only propose


to show by ]Ir Dav, that he was there ];X' esent at that


conversation, 'but 'We propo se to show that oth ers were


there present at et~r conversations with Mr Behm, after


Davis 1 aft there -- ~\ that no sue h statement" :vas made


at eit rer of those convarsations with Jlfr Darrow.
. \.


THE CaURI': With th at 0 ~r on your part, I think that en-
\ -


\ ..
llR .APP:EL: Here is the test~y, page 2280.


lffi FREDERICKS: That does not. ~titIe him to the question


before us. He is arguing anothe\matter.


1m .APP:EL: I an trying to ~gue t t, I am trying to dis-


1-------------------------------,


.
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1


Higgins BUilding and


3


1


2


4 vvas \"'d th 1l' Darrow at al~ conversations wtth that man,


20 knOVT anything about Chic ego.


21 THE COURT: I think it does.


22


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


23


24


25


26
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to page 2280, that is en entirely


court ind-q1!ge us to hare the ques-


tion read?


different matter.
;


l\fR FREDERICKS: Will t


1


2


3


4


5 THE COURT: yes.


6." -·TP.i·~REI,ORTER: ·-yr-&rlth-h;;-th-; question.


~
C
~•..
c
rr
I
C


4


•t,,
t


•


this time and place and circumstance and the persons pr~


sent.


question was that he was there s averal times that he came


to see Ortie l{cManigaI.


Q Now, after t ret, on the day that he reported that, were


you present there in the Higgins BUilding with ur Darrow,


and did Ur Darrow say to him, IIGod, truth or no truth,


you have got to get him to come across", or words to ~bat


effect or in sUbstance?


MR FREDERICKS: That is obj ECted to on the ground no foun


dation has been laid. Mr Davis' reply to the previous


back from the jail.


M'R APPEL: I can only take one at a time •


};rR FREDERICKS: 1,fr Davis' attention ses not been drawn to


l{R APP:EL: I would put it in this vJ2Y, llr Davis. ])0 ;rou


remember being pr esent at any conversation after Georg e


Berum came here from Chicago? A I do.


Q In the Higgins Building after George Bebm -- ~nere he


repo rted he had been to see Orti e Ucllanigal.


A I rememb er he reported several times he h"ad been


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


. 24


25


26
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2


3


llR FORD: And no


was present at


Mr Behm.


. 5530 I
foundation has been laid showing Mr Davis I


wer:," conversation between 1fr Darrow and


4 MR .APPEL: We have a right to put the defendant on th e


5 stand to show that at no time after 1!r Behm came home and


6 talked to Mr orti e McManigal t that he talked wi th him


7 alon e. He has a right to say wery time he talked with


8 him Nr Davis '\;~s present.


show he was not present alone.


MR APPEL: Read the question.


UR FORD: That is evidentl:y· an avowal they are going to


THE COURT: yes sir, that avowal has been made.


ltR APPEL: Never mind t tat, we have a right to shoW' that. I
A I think I remember the question, unless you want to rea~


it.


r
(
C
~..
III


(
r
rr
(


c
4
4,
•
t


Obj ection overruled..,IBE COUB". I think so.9


10


11


12


13


14


15


16


17 :M:R APPEL: yeS sir. A He did not.


18 Q He did not? A No sir.


19 Q Did 1fr Darrow at that conversation 0 r at any oth er men


20 you were pr esent, state to Mr George BebIn, referring to


21 Orti e 11cUanigal, "We ~sot to get him; "'fe got to.o; et him to


22 save the McNamara boys; to save the disgrace on his family,


23 and all you people, we have got to get him to come across "1


24 YR:rom: What pt€e is th at t pI ease?


25 1.fR FREDERICKS: That is obj ented to on the ground no


26 tion has been laid in that }Ir Behm n wer said myone else







THE COURT: Obj EC t iOD av errnled.


-


nobody present at all at that tim e, EOCcept :Mr Dafrow.
. . .


r
(
l
~•
IIIIl
(
rr
rc
4
C


•,
,,


A No.


I am making my obj ectioD, that is all.


5~
ex:c ept himsel f at the time he had sue h conver- I


I


We obj ect to that on the ground no foundation


Obj retioD overruled•.
Are we bound by his t eetimony?


}{R APFEL:


l1R FORD:


was present


is laid for the asking of the question. that it does not


contradict the testimony given by Mr Behm or anyone else.


lfr Behmts testimony being ,line 8. pEge 2283, there was


liR APPFL:


THE COURT:


Q Di.d Mr Darrow in any of those conversations that you


were pr esent. say to George Bem that he, George Behm --


UR FORD: We would like the pege.


THE COURT: As to the foundation, I would like to have


that, l\{r Appel. I do Dotwant to rely on my memory.


:MR APPEL: You mean by ufoundation lt
• I have not cfalled at


tention to the language, I suppose? Page 2283, commencing


with line 8,17, dOVI11 to the end of the page, line 26.


THE COURT: Qbj ec tion overruled.


MR APPEL: l'Iow, read the question.


A He did not.


Q Did he then, in a ddi tion to that. did Mr Darrow say in


addi tion to that, tryou have g~t to go back ~ain, George,


and see what you Cml do with him lt ?.


s ation.


:M'R FREDERICKS:


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I-
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2


1!R FORD: What pege?


MR APPEL: Page 2285 - .. '~should keep going back
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i


3 there and vis~t UcUanig al as often as he could for fear he,


4 McManigal might \~aken and then did Mr Darrow say, "You


5 can get him that way", or words to that effect?


6 MR FREDERICKS: That is obj ected to on the ground no foun-


7 dation has been laid; that it does not serve to impeach


8 ~ of the testimony given by M'r :Behm, }Ir :BebIn having


9 expressly stat ed th at conversation occurred between him


10 and Mr Darrow alone.


11 THE COURT: Obj retion overmled.


12 JlR APPltA:.: You can s ee v;hy he said that. A He di d not.


13 Q, Did' heat that time or any oth er time between t.he


14 27th day of June, end th e tim e that Georg e :Behm was call-


15 ed before the Grand jury the first time, in your presence,


16 ct any conversation had betvreen you and Darrow and :Behm,


17 did Darrow say to him, "Keep going, keep him in good humor,


18 and fi you sa e any point s ,mere he is v.eakening towards


19 coming across at any tim e __ tI


201m FOlID: What pege?


21 lrR APPEL: 2286 -- or words to that effect?


22 MR FREDERICKS: That is obj ECted to


~
t
~•
,;i


cr
r
r
(


c
c
~


"",,


23 A No, -- Ettcuse me for answering before you obj rot.. .


24 UR FREDERICKS: All right. That is obj octed to as no foun-
. 25


26
dation laid in that it doee not impeach any testimony


given by George :Behm, George :Behm havingsaiithat such







Obj retion cyermled.


No, he did not.A


THE COURr:
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1


conversation occurred between him and Mr Darrow when t hey I
were alone) l.\nd the denial of this witness t hat he ever I


heard such conversations) would not serve to impeach l.{r I
I
I
I
I
i


Behm.


1


2


3


4


5


6


7 luffi APPEL: Do you remember whether at any time wh en George


8 Behm made any statement to you in the p-esence of'Yr DaI'-


9


10


11


12


13


14


15


16


row, about his ha.ving taken the children somewhere in the


Vicinity of the jail) llcManigfll's childmn, and passing by


there --


MR FREDERICKS: We obj ~t to that as hearsay, immaterial.


1m APPEL: I am drawing his attention to a particular


conversation


l,m FREDERICKS: If it is merely preliminary, withdraw the
-


objection. I pt'esume it is a yetl or no question?


17 THE COUlRffi: All right.


18 A I remember him saying at one time, I wouldn't say


19 whet her Mr Darrow was t mrs pt' esent at th at tim e or not.


20 but he said at one time he Vlent dovm the street with a


21 little child beside him, the father saw him out of the


22 window--


23 ]JR FREDERICKS: We move to strike out th e answer as


24 not responsive. That is a preliminary question that


2~
v should be answered yes or no.


26 THE COUR!.': Strike out the answer. You can &lswer the







7 ported th at fact, that is, BebIn having reported that fact?


8 A Well, as I understood the question it included myself


5~
positive whether I


I


I
I


I
I


A I would not be


I didn't understand that that v~s included


I asked if you rememb e red whethe r he having re-


Read that question fBain.


in th e question ..


A


Mr Darrow was present.


UR :FREDERICKS:


1m .APPEL:


3


4


5


6


1 I question yes or no.


2


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


and Jlr Darrow both. I remember his having reported the


fact, but wh ether or not Mr Darrow end I,;vere both tog eth


er at that time, I don't know.


I
I
:
I
I
I


I
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time.


question.


MR • ArrET.,. 1 asked hirr1 tl'at question.


~
t,...
rfI,


Cd
f1
r
11
t
«
(
c
III..
"


Darrow was present.


boy, and di~ Darrow say, that is r ightt


and then he will cowe across. Did I
nJade by Darrow at that time or any


God Daam it, tease him


hollering to bring the


you hear my s ta ten:ent


otter time';


report was made by you--


~R. APPEL. Q Was anything said to him at the time the


A {,ir. Darrow never s2..id that to ;,il'. Bclm in my presence at any


THE COtlR T. Objection overruJ edt


referred to in the testirwny of Behm.


tion bas been laid for the asking of the question. Tvv'c


quee tions, hearsay and no foundation been laid for impeach


menti l:ersons present, they are not the san,e as those


NcM::H).ig3.l say he didn't take the boy over to Bee his


father Md!anigal, J didn't pay any attention to McI'ITanigal's


MR. FREDEP.ICKS. Objected to upon the ground that no founda-


MR • FDRD. The ques tion is not fully answered. Ther e is


ana th er par t of th e ques tion no t answer ad: was :.1:. Darrow


TRErClJRT. 1 thcught he had. 1 th.Jugtt tre Witness said he


present wh~n the report--


MR. APPEL. Now, at that time, when he reported that fact,


w as .~t. Darrow present· and did !.:r. [arrow say to hin... -didn't


was not sure whetrer


MR. FORD. Objected. to upon the ground it is a compound


6
1


2


3


4


5


6


7


8


9


10


11


121


13


14


15


16


17


18


19
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26







1 WR. ArPEL. He said he was not sure.


,
, ,
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1."e have ,1. I' igh t to


2 show :,Ir. Darrow as there.


3 TFF. COURT. Go ahead, th e ques tion is answered.


4 MR. FREDERICKS •. We call the Court's attention to the phrase


5 of our pbjecticn is this~ ;,ir. Behm never said that ,he nade


6 such a report to I. I~"
.'oU. ravie, and the impeaching question


7 there is--what this question is four.ded on was the talk


8 that Rehm had witt Darrow, according to 'tis statenlent.


9 Now, the mere fact that Behmmay have told that sanie thing


10 to Davis or a dozen others at another time and another


11 place, with other people present, or didn't tell it to them,


12 would net serye to impeach Fehm. Trey should be asked--
-


13 iiir; Davis cannot s?.y that he didn, t say this to \'tr. Darrow


14 ::..~nd i.~r. Darrow to Behm, if :::r. Jjivis w.:.s not there.


15 I THE COURT. TTnder the defendant's declaration of what 1:e


16 1 intends to do 1 think the evidence is corr,petent. It 'vill


17 be received upon that theory. Proceed. The question. has


18 been answered.


19 MR. APPE},. Q Do you l' emercesr whether or not in talk i ng


20 to li~r. McManigal or :.~r. Behm in your presence in respect to


21 his examination before the grand jury, do you remewber


22 wh ether or not i.ir. Dar l' OW s 2...id to Geor ge Behm, "now, Geor ge


23 you ain't afraid to go to jail, are you?" and George said,


24 "No, not unless it is nece sary," th?t is, 1'.8 'Nould not be


25 afr aid unl ossit was ne ces s ary. i're] l, he says, n;ean ing


26 :Carrow, "71 e are not going to let you go to jail if we can


~
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1 possibly help it, but ',it. ~arro'iv said you may go to jail for


2 this, and did ;Ifr. Behm say, "1 don t t want to go to jail, look


3 kind of bad for rr;y folks back hOllle to go to jail for what 1


4 cagle eu t her e for," and did Darr ow say, "We 'N ill take car e 0


5 you; we will get you out of here if we have to carry it


"6 up to a higher court, or words to that effect, or ar:y such


7 talk as that when tal king to him about what he should tes tif


8 before the grand jury or not testify? A 1 don,t remember


9 Mr. Darrow ever having said so. 1 s aid to him myself, if


10 you 'IV an t to know wna t 1 S'3.i d •


11 Q, 1 want to know what :.:r. Darrow Eiaia. A I never beard


12 :.fr. Darrow ,say anything of Ue kind that 1 can remember. 1


13 know what 1 said to him in reference to it.


14 Q What did you say to him? A 1 said to him to refuse to


15 answer thos e ques t ions that we said to him, and if they


16 sent him ,to jail 1 would see ,that 1 got out a writ of


17 habeas corpus and got him out, if 1 poem bly could.


18 q D~ you or Mr. Darrow undertake or try or att"en:pt to drill


19 :,ir. Geerge Behm on questions they 'N er e going ,tq. ask him and


26 attempted to drill him or not.


20 drill him as to how he should answer any questi~ns except


21 those that you instructed him on to answer, "That don't


22 concern the case"?


23 MR. FREDF.P.ICKS. That is objected to upon the ground it is


24 irr,mater ia1 as to wh e th er th is \'j i tns88 at temp ted to dr ill


25 him o.r. not, and it is a co rolusion as to whether :':r. narrm
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t ion sus tained •


how. No',v, we go one better.


a sk me and how 1 should answer."


rHE COURT· That W3.S strickeCn out by the court upon your


Yes, 1 6 ee the1 will have to strike out my question.


TPE COURT. 1 assume you are not serious about that. Objec-


motion, following on there.


MIl • APPEL' VIe ask that we be allowed to contradict it any-


MR. APrEL. 1 don't know, if this is stricken out 1 guess


THE COUR T. Objection sustained ..


~rn. APrEL· We take an exception. We offer to contradict


the statement of the witness Rehm introduced here by the


brought in by the District Attorney in the following words:


"They undertook to d rill me on those questions .-ehey should


prosecution, which he made during the examination in direct,


1


2


3


4


5


6


7


8


9


10


11


121


13


14


151


MB. ArrET,. Yes.


to ancnver those questions we didn't trink were relevant


MR. FREDERICKS. Before the second ap.pearance'


His second appearance.MR. DABhOW


District Attorney here says "don't use that expression."


Q Did you at that meeting with ILr. Behm, d ii you ask iiir.


Fehmqqtlstions and then did I,::. Darrow suggest to Behrn LOW he


shOUld answer them?


MR 0 FORD. Now, this is tt.e conversatior: before ·the first


appearance of Behm before the grand jury?


A O.nly in the manner 1 have indicated, that he told him


16


17


18


19


20


2i


22


23


24


25


26
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Iby saying to the jury that he refused to answer them on


2 th e ground they bad no connec tion With the cas e, and 0 tter


3 questions he told him to answer without telling him how to


4 answer.


5 Q Did 1,;1'. Darrow in your presence the night before :iJr. Behm


6 was examined before the grand jury the secor..d day, did :,1::.


7 Darrow or yourself in your presence state to Behm, page 231g


8 "You answer those," meaning the questions, "all with the


to that effect, what he said in reference to tha~?


A 1 do n ,t r e memb er it.


24


25


26


9 exception of the question they ask you concerning what you


10 s aid to UcManigal, as to what anSYfer you got out of Mc-


11 Manigal, and what you told Mc~Tanieal, so that in the fall


121 term of court he, Darrow could use him for a 1Nitness against


13 McManiga1 1 s tes timony, 11 and did Darrow in tl:,a t conr,e~tion


14 say to him that those questions they would 2tsk him would be


15 just the same asthey had already asked him, and tbat he,


16 Behm, should fix it up in his own lltind the way he should


17 answer lD as to keep him, :carrow, out of trouble and him-


18 relf, and deny all questions asked of him about what he told


19 McManigal, and that he, Darrow, would do for him if he chang (


20 his testimony, or \Vords to that effect? A No.


21 Q Do you kr:ow whether or' not ;,!r. Behm at that conversation


22 s tated to you and If.r. narr O'fl v/he ther or net he des ir ed or


23 Wished that he h:~d McManigal in front of his engine,
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1 MR. FRFDERI CKS. Just a moment--l obj ect upon the


2 ground--


3 A 1 didn, t remember it anyhow, Ca.ptain.


4 MR. FREDER lCKS • Ai 1 r igh t •


5 riR. APPEL· You are acquainted with John R. Harringt2 n?


6


7


8


9


10 case, that right? A Pe was.


Q


Q


11


12


13
I


14 I
i


15 :
i


16 !


17


18


19


Q en the afternoon of the 28th day of November, 1911, that


being the day when Franklin was arrested in the nlorning of


that day, did you and Judge Cyrus McNutt see :Jr. parrington


over at ~is office in the Higgins BUilding? A We did,


on the day of the arr es t of ;,!r. Frankl in, whatever that day


was, but 1 think that was the 28th.


Wds that on the afternoon? A In the afternoon. .


Did or did not :::r. Earr ington say to you and ~~~-~:--;~-;J~~~}
'\.


you three being present, that he was satisfied tbat there


20 was no foundation for any charges of bribery against any


21 one connec ted with the cas e, ~b at he had known Darrow for


22 years and had been closely associated With him during all


23 0 f th e C d ;-3 e and pad never aeen th e a1 igh tes t suspic io'Uta


24 th ing connected wi thany br ibery or any corrupt practice, or


25 words to that effect, in connection wi th the case, and til


26 he was sure t1:at no one conr.ectedwith







5541


1 to do with the bribery or with any illegal act either in


2 connecticn with jurors or witnesses 01' with anymatter


In SUbstance, yes, sir.A


In substance that.A


He said so?


connected with the case, or words to that effect or in sub-


/1.,","-~~-----'L_'_I
stance?


25


15 I
I
I


16 !


13


14


17


18


19


20


21


22


23


24


3


4


5


6


7


8


9


10


11
I


12 j


26







is working.


A I do.


Q Do you remember any report being brought to you in


having hearcit of a wi tness by t he name of Di ekelman?


I met him


Do you remember, during the preparation of th e case


A Frequent ly.


Did he consult you about the case, or did you consultQ


Q


elsewhere when I would not see him for a day or tvro, such


an acquaintance 8S a man would have with one with whom. he


the trial, sometimes he wouldbe" away at San Francisco or


h · ?J.m •


probably every day for a short time during t.h e cou rae of


what intimate' conn ootion is, 0 r rcquain tmlC e.


ct I will ask you whether or not at that time you had :::: I
very intimately a::quainted withMr Harrington, that is, hW-1


ing met him often in the place? A A relative tenn of


I
I


1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16 referenc e to that witness Diekelman? A I do.


17


18


19


20


21


22


23


24


25


26


Q Do you remember havi ng heard a report being brought to


you concerning the quality and character of his testimony,


that he might be able to give in referenc e to the case?


A yes sir.


Q Di d you then find out in .any way, whe re th e wi tn es s


was?


MR FORD: We obj act to that as calling for hearsay, and


no foundation laid, showing from vhom the report came or


whether itwas a written or ~erbal report, or the


it.







I
i·


here. we


the last question an d I will explaim


Hono r.


or no.


It calls for an answer yas or no. Answer


At that tine or subsequently to that time?


Whether he found out or not "euld be in th e re-


and it is giving the substanc e of the re


p.iXt.-Qo:p-e-po-Tt'±'oJrrlo5:f the substanc e.


MR APPEL:


the point


THE COURT:


for the substance.


MR FORD: Please


j eo t t your Hono r.


1fR APPEL: Not at all.


1...fR FORD: P.rdon me. Zhe 'fay he asks it whether in form


or not. the substanc e t e is doing that.


THE COURT: He has cl rified it by saying he is not asldng


THE COURr: preliminary?


MR APPEL: We 'do not introducee hearsay ev;o dence


go up to the main issue or point.//


THE COURr: It is preliminary? ,


1m APPEL: It is laying the foundation.


1ffi FOBD: He is asking now for the substanc e of th e report.


1m APPllL: It is simp~· Ie ading up to1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26


I







1


2


3


A At that time t that same report, I learned where


viitn ess was suppa sed to be.


Q Where. ms he suppo sed to be?


I


,
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1


the I


I I


it.


lJ[R FOED:


7


8


24


10


21


13


20


18


17


16


22


19


25


23


4 l.m~,:--We'-objeo1; to t let all the Brouildne--~~
~ !


5 has been laid showing from whom this report was; e0ar
/


as we know at the }resent time, it is purely hea:rsa.v, and
/


there is no foundation laid mOWing wh~ther /' report


is a vJI'itten report or in existence or no~


9 1m APPEL: I do not care whether it is w1'i'tten or oral.
/


Therefore, calling for secondarywidence, if it.
/


11 was a \vritten report, andVv'e are e,ttled to lmow these


12 things, in or der that we may frap{e our obj rotions properly,


If we then have any, after th11;reliminary questions have
. J


14 b een ~ked leading up to i t,/ Here is a wi tness who
/


15 says he Ie 8rned fran a repo rt certain things; he just now
/


stated he learned from/the report itself, whdI!e the wit-


ness Vlas, end we are/~ntitled to know what is in that re
,I'


port, where t~at/eport came from, so ttat \lVO can meet


th e sit:uation. / . .
/


MR APPEL: Itl doesn't make 8!\V differenc e how he learned


,//
• ,I


/
1D:R FORD21 So that we can decide for ourselves Wll ether or


/
not '.va want to believe th e wi tness on t tat point, whether


/
there was such a report, or not.


I -_
/


yR APPEL: Whether you1:lelieve the witness is immaterial.


26~ F~~: .JI~b~O that on the ground it is incomp~
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become of it.


that vd tness and protecting him, .


report~
, .


offer to show what action he took with


I offer to sho'., by the witness that he learned


~tness ,~s supposed to be -


I
t ~' immaterialan~irrelevant; calling for hears~; no


foundation laid for the introduction of the con tents of


that \eport, until after it has been shown what the re-


8 MR APFEL:


9 referenc e


1


2


3


4


5


6


7 MR FORD:


10 getting .him aNay fr th e Burns .Agency; I prOJlose to show


11 that the insinuations of the District Attorney con-


12 eerning this ·wi tness, concerning the action


13 of Mr Darrow with r eferenc e to t hat witness, was a mat-


14 ter "v\hich was iniittated by someone else exc ept Mr Darrow,


26 THE COURT: The obj 00 t ion is CN erruled. Answer the


ilbg h.ewas in Albuquerque by their own witnesses.


y written docu-


eing interrogated on


othing wrong about it.


It seems to me puerile t when th tV have


as far as \m know -- because at the present


a rig ht to msume --


mente


any written documents or the


1m ROGERS:


1fR APPEL: We are not asl:ing him about


1t.rRFOlID: Until the document has


18


19


20


21


22


23


24


25


15 and why it"vas done. There


16 I want to show that.


17 UR FORD: We obj rot to
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(Q,uestion read.)


A ~~1hk, New Me xico.


MR APPEL: NoVl. upon learning that, -- what other facts


in connection wi th his being in Albuquerque, di d you loom


cone erning that VIi tness?


1


2


3


4


5


6


tion. A Read the question.


7 1lR FORD: What is the question?


8 (Last question read. )


9 1fR FORD: From t his report?


10 .UR ROGEBS: We are not talking about a report.


11 MR FORD: We obj rot to that on the ground it is hearSay,


t ered t here under the name or Brice, that the


-
calling for the contents of a written report without B:Ehibi


ing the report to us; no foundation laid.


THE COURT: Obj ection overruled.


A Well, I wOllldhave to tell the whole report in or~r ,_


to tell you what it was. {' I
i
'\/


'MR APPEL: (}O ahead. A one morning 1fr Darrow took me -- '


I went aver to the ofi'ic e, and he took me into his room


wh ere was sam e5entleman that ran a boarding house -- what


his name was, I don,t know, but yr DarroVl says, nThis


gentleman has reported tome there is a witness by the


name if Diekelman, v/ho roomed at his house until a short


time egon, and that Diekelman was a clerk in on e of the


hotels here in the city of Los .Angeles, that he had been


to see .Tim -- and that .Tim McNamara \vas said to have regis-


16


17


18


19


20


21


22


23


24


25


12


13







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


26
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been to see Mr },fcNamara, .Tames McNamara, and said hewss I


not the man who had registered under the name of Brice, I


that one of ].{r Bums' detectives had taken him from the j /


boarding· house and taken him to .Albuqueraue, New Mexico, )I
and that, as I understood him to say, he had just learned ali


. /i
• I


few days before that l{r Diekelman was at Albuquerque, \j li I
-r-i-'--! ~ -


-----~/ r I
I


(


I


I '
I


I
!
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us in the office was the truth.


this court for the trial.


was a brother -in-law of :!.r. Darrow.


I


NOVI, was Hanm;erstrom instructsd by you and by ~,~r. Darrow t


•
where--in Chicago or eJsewhere, and to see that that man


Q Who, if ar.y one, gave any instructions to H'imrrerstrom?


A *think both' crus did.


Q What instructinns were given to him by both of you?


I


, I


and if it was true Lto get the mar • ~ I


Q Get. the witness1. A ~et the witness and see tr.a~--~-·e-- I"--Ij


keep the witness out of the jur isdicticn of tr.is court?


A Pe was instructed to bring hinl in the jurisdiction of


A My recollection is we were in the trial then. 1 wont


would be her e at the tr iaJ, if the s tory that the ltan tol d


A To go tbere and ascertain the truth of this report- that


was lLade to us by this gentleman who ran the boarding house


Q How long was this befora the trial, ;lir. Davis?


be sure whether we had begun the trial or wh~~~~~


was here at the trial, to get the witness and to see that he


was here for the trial, to get him a po~ition there or else-


p 1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1 but it was son.etime dur ing the course of tee time 1
. 554l
was


2 connected with the defense.


3 Q What you mean by having him here for the trial was


4 I after the-- . A At the time we needed him.


5 Q, You needed him to produce the testimony in court?


6 A Totest ify, yes, 6 ir •


7 Q That per icd of time never came through? A ~,Jever came


8 through.


9 TPE COURT. r,entlen';en of the jury ,·bear in mind the former


10 admoni t ion of th e cour t. We wi 11 take a reces s for ten


11 flJinu tea.


s 12 (After recess)


13 7FE COURT' ]eady to proce~.:d, ~en tlemen?


14 MR. APPEL, M:. na-gis, are you acquainted with Bert H. Frankr


15 1 in? A v es, s ir •


16 Q, How long have you kr.own :f.r. Franklin? A Oh, a great n:any


17 years, :.lr. Appel. 1 couldn,t give youWithir. 5 or '6 years ..


18 Q During the ti~ that :t:. F!'~anklir. was employed here in


19 ass is ting the Darrow defense, the preparation of the cas e you


20 niay--the McNamara case, do you remenber whether or not '.::


21 Franklin consulted with you and the other attorneys inthe


22 case? A Daily.


MdJamaras in referer.ce to consultation with :,:r. Fr'anklin co


~ In referBnce to the impaneln:ent of the jury, what was the I


custom or the pra~tice or the rule followed by you andM~


Darrow and the other attorr.eys inthe case appe~!ring for the


23


24







1 cerning each juror as to whetter he should be


.555To
allowed or


2 kept on the jury or not? A We first consulted his


3 report on the jury in a book tha t VI e had, then we also


4 asked him if he had learned anything subs equent concerning


5 that juror. If he knew any reason why we should let him go


6 or any reason why he thought we shaul d keep h in..


7 Q Do you know whe t1-'er or not he made spec ial r epor ts on


8 jurors from time to time as he learned f:l.cts or no~?


9 A Man7{ times tbere were a gree,t many jurors th:::.t ljis


10 report to us showed were absent when he went to sce them or


11 other persons went to see them for him, our report would.


12 simply show absent, out of the country or out of the county,


13 and When the panel was issued by the court and 1,ye fourxi them


14 on the lis t, why, we cons ul ted him and told him to nak e a


15 report upon that juror, we saw by the retur n he -was here


16 now.


17 Q Well, where you had reports already on the juror or


18 jurors or any par ticular juror, do you r emen,ber whether or
were


19 r~ot there \fany reports required of him or not?


20 A yes.


21 Q ~TOW , t . . t I;.,r. Davis, do you remen:ber whether or no you V1Sl ed I


22 Franklin at his office onthe afternoon of tte 28th day of


23 ~T ov ember, 1911? A 1 don t remember of Visiting him at his,


26 28th cf you and. Ur. r;arrovi Visiting him in oompany with


24 office. 1 remember visiting him at the jail.


25 Q Do you remember at any tinie aft'er tis arrest, after tbe
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1 McNutt or without the presence of Judge McNutt at his


2 office? A yes.


3 Q Can you state whether or not Mrs. Franklin was presIel!:lj';,


4 1 mean-- A .~ Mrs Franklin was present?


5 Q yes. A 1 wouldn't be sure whether Mrs Fr3I1klin was


6 in the room or not. She was there around the office some-


7 wher e.


a fter asking him how he felt, did ;,1r. Darrow ask:llr. Frank-


lin if he, Franklin, felt sore at :.:r. harrow? A No.·


A Yes.


Fr an kl in over a. t theDavis, did you go to see


Did :,ir. Darr ow at tha t conver sat ion say to ;,rr. F.r ankl in,


r.:r. DarroVl?:.as present, was he not?
1 '_ l/.


Q


8 'Q


Q
9


10


11


12 I


13


14 jail? A At what time?


15 lnlnediately after his arrest or shortly after··that, the


16 28th? A In the early part of the afternoon, yes, sir.


17 Q Was that visit to :\~rO Franklin before or after you arid


18 JUdgtr McNutt saw ;,:r. Harr ington at the Higgins Build irg?


19 A Tha twas be for e •


20 Quow did you happen to go to see ;,11'. Frankl in, \11'. Davis,


21 at th e j ai I ? A In response to a telephone or message that i


22 werec e i v e d at th e 0 f f ice •


23 Q. Which office? A ;.:r. Darrow's office in the Higgins


24 building.


Q :Co you remerr:ber froni whom that telephone was?


from Mrs. Franklin.


A Repor t; d
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1 Q r t was r epor ted from Mrs. Franklin?


2 MR • FORD it was. reported that it was from Mrs. Franklin "/


3 MR. APPEL. 1 say that it was reported that it was from


4' !t·r s. Fr en kl in • That is, reported there at the office of


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


Mr. Darrow to you and ;!.r. Darrow? A Yes, 8 ir , and was


reported that way when we came into the office,. shortly


afternoon, and then while we were sitting there talking the


telephone rang and ).1r. Darrow answered the telephone and 1


know that he reported to me what was said to him and then


we went over.







Was there- any requuests then made of you t ret youQ


"" • 'ft1.. CA"" l- '"- > 55531
Q To the jail? A I went over to the jail -- no, VIe went I


OV.er first, to l,fr Franklin's office, and lirs Frmklin was I
there.


I


1


2


3


4


5 should go ove~ and see Mr Franklin? A yes.


6


7


Q


Q


BY ~rs Franklin? A Mrs Franklin.


Now, when you yrent over to the jail, and saw Ur Franklin


8 do you remember whether or not at that conversation at


9 that meeting you said, "Well, Bert, how are youfee11ng?"


10 Did you say to him, ",Don't worry, a complaint will be 1s-


11 sued and we will get you out on bailor on bond", or words


12 to that effe~t? A Mr Appel, I think that whatever


13 conversation t bat I had there with J.Jr Franklin is a ques-


question.


tion between myself and Ur Franklin. H8 is still on ti'ial


he is not on trial, but there is still a complaint ~ainst


him in this court, and I don,t think I should answer that


Q Now, when did you -- did you furnish bail for Mr


Thompson? A I did.


Q Now, before you furnished the bail, did you report to


Ur Darrov7 what, if anything, had been said by 1,{r Franklin


dO\m to the j ail? A I told him the substance of the


conversation I had had vdth yr'Franklin.


In connection with the question of furnishing bail,--------.-A - I said \,\;
Q


..."hat, .if anything, did you say to llr Derrow?


to ],{r Darrow,' I didn't think ]lr Franklin was guilty.
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1


2


3


4


5


that Franklin desired me to go on -- see if I coul dget him


some bondsmen, and I told J.Jr Darrovv that I was willing


to. goon his bond, and spoke with JUdge llcNutt about it.


He was t here present at the time, and JUdge lfcNutt said


he conldn' t go on account of his \rlfe, the prore rty being


6' in his 'wife's name. Then I suggested .to Mr Darrow that if


I


or I


I
i


.1


A I wou]dn' t be sure; I think


About what time of the day did you get him out, more


Q


Q


less, as n ear as youcan?


0' clock, by the tim e it was all don e.


Q Now, after his arrest, and upon the next day, do


you remember haVing met Mr Franklin and J.rr Daf'row together


ct ur Darrow's o:ffic e? A yes.


Q vr.aa t ~re 8I:\).'"thing said by ur DarrO\7 then, at that


conversation to yr Franklin in re:ference to the effect


He gave me a chrok and I went and put it up. " r .'
""", :-_ _.._._---~


Put up the cash, didn't you? .A I did. --~


tt ves set for 2 o'Clock, and went over there anal! he was


not pr esent. We wai ted for a considerable time and ~{r


Ford came over, and with rome gentleman went do'l.vn in an


automobil e and bronght Mr Franklin up to the court.


Must h&V'e been in the neighborhood o:f 3 or hal:f past 3


there was enot1gh money in the fund -- of the defense


fund, tilat we should put -- let me have it, and if he


'\vanted me to, I would guarantee him for any loss against


it, and l1.e said he didn,t need any guarantee, if I said


that I\V8S satisfied about the matter go ahead, put it up.
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that Mr Franklin's arrest upon Mr pranklin's wife and


family as to how they took it, and as to how the arrest


affected the friends of Mr Franklin, if you remember?


MR FORD: Obj'ected to YtPon the~round that it is :eBding


and suggestive. I think the best way is to let this wit


ness tell \vhat occurred, if anything, v.nat conversation


was had, and then if he is through, he has stated that is


all the conversation, perhaps it is admissible for c oun sal 0


to put these other questions. I think at the present


time the court should not permit a leading and sugges-


tive qaestion until the witness has exhausted his memory


on the matter.


THE COUHIJ.': Obj ootion OJ erruled.


A Nothing of that kind that I remember, sir.


:MR FREDERICKS: This \VIlS a conversation the next day efter


the arrest?


1m APPEL: Yes.


Q Did you, on the day of lfr Franklin's arrest or before


his arrest or after his arrest, receive any telephone mes


sage from anyone informing you that Ur Franklin \vas about


to get in trouble? A I did not.


Q Did you phone to Mr Darrow on th e morning of the 28th


or say to him that you had received a telephone message


that Franklinw8s about to get into trOUble, and that he,


Darrqw, had better notify him? A I did not.


Q Now, after the preliminary exanination of M'r







v.hich Ur Darrow or you s aid that arrangements could be


to one count in the attempt to bribe George W. Lockwood,


made or had be en made for him, Franklin, to 1'1 sad guilty


and that he, Franklin, would be fined $500,0, which you or


Darrow or the defense would pay, and that he, Franklin,


would be furnished, for the prot ection of his family


until he could rebuild himself in the community, the sum


5~
you and llr Darrow b eiI\<l pr es ent, di d you hare any C onver- I
sation with Mr Franklin in the p:esence ofMr Darrow, in I·
the Higgins BUilding, at the office of Mr Darrow, in '


I


I


1


2


3


4


5


6


7


8


9


10


11 of $3000 or any 'Nords to that effect? A No.


12 UR FREDEPJ:CKS: We obj ~t to th at -- A Excuse me.


131m FREDERICKS: Obj ~t to that on th e ground the proper


14 foundation is not laid as to the place.


15 A I understood him to say the p.iggins Building.


The foundation that is laid in Mr Frank-


lin's question was yr Davis' office, as I understand it.


MR APPEL: No si r •


THE COURT: \Vhat is the page?


UR APPEL: The matter commences at p~e 586, your Honor,


line 1'7. Now, there he states a conversation, then, your


Rono r, on page 58'7, he continues that conversationt at


the bottom of the p~e, then the next time, at pzge 588


and when and where -- "Well, now, ·the first time that


matter· was broacllErl by .th e defendant, when was that and


MR FREDERICKS:
16
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where? A -- At his 0 trice, t.o the best of my recoIl ec- I·


tion, in the Higgins BUilding. Q -- Was it before or af- I


3 ter your preliminary examination? A -- It v..es after my


4 prelimina~ examination."


5 1m FRFJ) ERICKS: But, doesn't that refer to conversation


6 between Yr Darrow and yr Franklin alone?


7 MR APPEL: No sir. Now, wai t a moment. ItQ -- 1lbout how


8 long after the second one? A -- I should say it v.us a mat-


9 ter of two weeks, or three, perhaps. Q -- .At what place?


10 A -- His 0 fiic e in the Higgins BUilding. Q -- VVho els e


11 was present besides yourself and he, if anyone? A -- Mr
,


12 Davis. 1t


13 UR FREDERICKS: I withdraw the obj action. lIy memory was


14 defective.


15 !HB COURT: The obj a:tion is ....vi thdravm. /nsy/er the ques-


16 tion.


17 A Ifo.


18 MR APPEL: D~d Mr Darrow make such a stat ement at aI:\Y time


19 or place in your presence, to 1lr Franklin? A He did not.


20 Q Did you ever make any such statement to 1fr Franklin,


21 either in the presence of:M.'r Darrow or not? A No.


22 Q Did you -- A I will modifY that to a certain ext ent.


23 There was something at one time. said to him about pI eading


24 guilty, but nothing about paying a fine of $3500.


25 Q That was in conversation bet\'1een you and Mr Franklin


26 alon e? A yes.
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tha, t had in the pr~sence fon:r. Darrow? A Never at any time.


Q Did he, in the presence of :,~ra Darrow, ask you at that


time what would be the best procedure in case the District
~


Attorney did not accept it, and did you say then to him J
I


:that you would not concede your defes.t along that line, th'lt ]
I


presence of :.ir. Frankl in? A No, sir.


turn to Ilif. Darrow and say to 1ir. Darrow, "l'4-r. Darro"liT, we wi Jl


was such a conversation as


Q 1 nean when :::'r~ I1irrowwas present. DJid you at that time 0


any other time say to :!,r. Frankl in that you had ser i::)Us doubt


as to whether your plans for Franklin's pleas of gUilty and


fine would be accepted by the Distr ict Attorney? A :~r. Appe


that rr,atter, anything 1 sa.id to ;,~r. Franklin or :;:1'. Franklin


said to me in the presence of Mr. Darrow or any third person


1 do not object to answering-


Q 1 am going to ask you that.


you were-going to do everythir..g you could to get Franklin


o~t on a plea, but in case that could not be done, th~


in y'::Jur opinion it would be better if arrangemen.' ts could


be made that he, Fronklin, should enter a plea of guilty and


ask for probation, and did yeu then, at that co~versation ,


agree if that t3.kes place to give the surr· that he would


have been fined, namely ~5,OOO, together with $3,000 pro


mised before~ and that y.:::.u further said, "won,t we, :,1r.


Darrow, lt or words to that effect? A No, 1 never had any


c-=-ntrol over the 'defense t'unds whatever of e.ny kind.


Q Rid you make any such propositi"cn to :,;r. Darrow in the
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1 Q, Did you ever make such a propes i tien as that to


2 Franklin at any time or place? A As 1 have said before,


3 any conversation 1 have had wi th :,h·. Franklin, 1 think,


4 outside of the presence of:,~r. Darrow, With reference to


5 giving hiffi any money or furnishing him any money, never at


6 any time.


7 Q That is wh3.t 1 want. Did ;·(.r. Frankl~n at that time, in th


8 pr es enc e of :":1'. Darrow and yours:elf, Bay that Vv' i th Mr. Gage


9 as his counsel, that he had absolutely no fear of convic-


10 tion and he was ready to go to trial at any time, and did


11 you then ,respond that you would look into' the matter and


12 let him know at a later date, or words to that effect, in


13 the pr es enc e 0 f ;,:1'. Darrow? A No.


14 Q NoW, 1 have asked you concerning conversations of


15 Frankl in after the two pr e1 iminary examina tLns that he had.


16 Now, carrying you along to the Sund.a~ the 14th day of Jan


17 uary, lS12, I Vi ill ask yet: whether or not yeu rerLember


18 having met ;,!r. Franklin by previous appointment bad with


19 yeu the day before, in some office--at your office, in :.:1'.


20 Rush's room, When i,'lr.narrow was present?


21 A Yes, 1 reILer,.ber th at conv arsa tion •


22 Q. You ren,en,ber how or in what manner or what brought :.:r.


23 Darro\'! there to the office at that consultation'? A 1 did.


24 Q At whose invi tation was it'? A My own.


25 Q On that day, on the 14th day of January, lS12, you may


26 s tate whether or not :.:r. Franklin and :,:r. Darrow discussed
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1 your presence the possibility of :~:. Franklin being sent to


2 the penitentiary. A We had a conversation there about his


3 case. 1 don't know that there was any discussion as to the


4 p08sibiJ ity of his being sent to the penitertiary.


5 Q Was tbere :mything s:J.id at ttat time by you or;,:r. Darrow


6 or by both of you or by either of y:)u to ;.~r.Franklin as to


7 what kind of a statement Mr. Franklin should make to llir. Fcrd


8 concerning his connection with the bribery of jurorsr


9 A There was not.


10 Q Did ;/lr. Darrow suggest at that time to '.~r. Franklin that


11


12


13


he, Franklin, should say that the money be had used to bribe


jurors was ,obtained by him a third party or from a party


from San Franc isco or any words to that effect? A No. _---.~---._. __ ..~~~_._----


14 Q Did you at that time--


15 ME. DAFPOW. Just a moment--read that question.


16 (Last question read by the reporter. )


17 MR. ArrEL. Q Did you in ttat convers~tion'say in the


18 pres ence of Franklin and in the presence of :.11'. Darrow tl:a t


19 if he, Franklin, could convince :.:1" Ford that there had been


20 ana ther par ty viho .acta d as a go-between, between \lr. Darr ow


21 and Fnnklin, and th=-,t if he, Franklin would give a des-


con:pl ic i ty, for th e r eas on that it \voould. leave hin: en-


cription of that ilian, and where this man claimed to be
that


from and tte nawe/ " ttis n:an gave him, that is, to Franklin,


that Eor~ might believe a statement of ttat kind, and would


relieve Franklin a great deal and reJ ieve :,~r. Darro'."l from any
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1 tirely out of the matter, or words to that effect? Did


2 you make any such SUff-estion? A No, nothing like that,


3 especially the latter part.


4 I Q And then.d id l,fr. Frankl in say to you that Ford would never


5 believe a story of that kind, and that it would be the same


6 old story of the boy stealing a bicycle and saying he


7 bought it from somebody and didn t t knov who it was, or words


8 to that effect or in substance? A No, he did not.
. or place


9 Q Did you at any time /sugges t any such thing to :vlr. Fr ankl in'?


10 A No, sir, never at any time or at any place.


11 Q. Then didn It Mr. Darrow speak and say, "If you n:ention my


12 name 1 want you also to teJl what you know about Job


13 Parriman?" A No, that was not what he said.


14 Q What did ;,ir. I'arrow say--'.'lai t a moment, 1 will ask you


15 afterwards, 1 know ',';here that comes in. Did ;,!lr. Franklin


16


17


18


there in the pr 8S en~e of ;~Ir • Darro'N say to you that if y,::,u


could assure him tha t he would not get over tNo years in


the penitentiary that he would plead guilty and say noth ing,


19 and did you then serf to him, "lwtll let you know in a day


20 0 r tw 0 ? " A No.


21 Q, Now, :';r. Davis, you mayS'tate now what if ::lny conv9rsaion


22 you and :,i,', Darrow and :Jr. Franklin had there on that day,
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1 A Ur Franklin ct'ame up to th e 0 ffice and Mr Darrow and I


2 were in the office, and we \rent into Mr Rush's room and


3 had a conversation. lrr Franklin said th at Colonel Tom


4 Johnston had come to him from ],{r Ford and made the propo


5 si tion tre t if 1'1 e, Franklin, woul d come through vii th what
\.


answer to Mr Ford, and to tell 1{r Ford if he wants to see


ing eboutit and had nothing to do with it, and that 1'1 e


conversation with referenc e to Job Harriman that Vvas had.
i


by J,{r Franklin and ur Darrow, and Mr Franklin said, "I told II


the COlonel that I would not. That Mr Darrow knew noth- I


I
I
I


I


had been the best friend I wer had, and to return that


me to come to my office. 1f No\v, that was exactly what


Ur Franklin said.


Q Do you remember whet her or not in that statement l[r


Franklin did say or not that he had told Colonel Johnson


that if he was to s~ anything ~ainst l{r Darrow concer


bribery of any jurors, that he, Darrow, kne\v anything26


6 he knew egainst l.fr Darrow, that they would let him pI ead
I


7 guilty and pay his fine out of the money that had been


8 taken from Mr Franklin at the tim e 0 f hi s arrest, and 1{r


9 Darrow spoke up and said, "Well, w~ do they v~t me any


10 more than they do Job, or any of the other attorn~.rs?"


11 Mr Franklin said, nWait a minute", 2nd he said, "Colonel


12 Johnston said that Mr Ford said that if you know anything


13 about any other local men that you c an keep your mouth


14 shut; that we are after Mr Darrow." Now, that was the
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that he was a God damned liar if he said so?"


I don,t knOVl that he used the words, "God damned liar",


3 but he said that he told COolonel Johnston he was not going


4 to tell a lie about it, and he would not say that yr Dar-


5 row had anythine to do with it whEn he had not. That was


6 the statement he made at that time in the presence ofJlr


7 Darrow.


8 Q Did you the next day after the arrest of l.fr Franklin,


9 a day or two following his arrest, or the n ex:t day after


10 his arrest, did you go to yr Franklin's office end say


11 to him th at you had made arrangements or ettempted to


12 malee arrangements wh ereby he coul d pI ead gUilty to at tempt


13 to bribe juror Lockwood, and that that would mean a fine


14 of $5000 or on e y tar in the penitentiary tor both, and


15 that you thought that you could get him off with a fine?


Q The wi tn es s himself has testified to that. A What?
finish


Q, 1fr Franklin -- I will : the question -- and that


"you thought you could get him off with a fine, and that


you would work to that end, and that you would see that


A That question, 1fr Appel, I refuse to answer.


he would be paid a sufia.cient SUIn, t hat you th En men


tioned $1000 at that time, and that he could have some


thing to live on until ,he had lived dovm what he had done.


This being the conversation testified to by Mr Franklin at


page 815 of volume 10? A I did not.


Q Or that in SUbstance or effect? A No.
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llR APPEL: There are several not es I have h ere, and I want


to get at the important ones; that is the reason I am.


looking over this.


Q Do you .remember whet her or not }J[r Franklin had aIlY'


conversation with you in referenc e to wh ether qr not Juror


Loc~Nood had come over to his office and solicited a bribe


from him?


MR FREDERICKS: We obj e::t to that on the ground it would be


hearsay and no foundation has been laid for it.


A I c oul d not answer tha t anyhQ'llv, lifr Appel, unl essit


was placed in the presenc e of some third party.


MR APPEJ: You obj oot to answering it, do you? A Yes,


unless you were to state in the presence of some person.


Q Mr Franklin stated this: "Q -- Did you not say a~


thing to Mr Davis as to wh ether you had done it or not,


and what cirdumstances were surrounding it? A ~- That is


not what you asked me for; you asked me what }J[r Davis had


said. Q -- What did you say? I did ask you if you did


have any conversation. A -~ I told Mr Davis he _11 Refer


ring back:oseveral questirms, tlhe, LockWood, had come to my


office and solicited a bribe." A I have not anything to


say about that.


Q Did he tell you that when Mr Lockwood came to his of-.


fice to solicit a bribe, that his wife and daughter --


his daughter and son, he not being sure which one itwas


was present?
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1 1<fR FREDERICKS: We obj act to that as irrelevant and imma-


2 terial, no foundation laid, hearsay.


3 lfR APPEL: ur Franklin testifies, your Honor, p~e


4 821 -- A. I refus e to answer it arwhow, Mr Appel.


5 lfR APFEL: -- ]Jr Davis asked who was there --


6 privilege~ question.


7 1m APFEL: Wait a minute. "lfr Davis asked who "lt6S there--"


8 :MR FREDERICKS: If Franklin atmitted it, it certainly is


9 immaterial.


10 THE COURI': 821, what line?


11 MR APPEL: yes sir, line 19.


12 MR FORD: The time, place, and p3 rsons present must noW'


13 be put into therecord, your Honor.


14 ltR APE: This is an old story, and I am tired 0 f hearing


15 that. I have a right to take the testimony of' Franklin


16 and ask ·whether it is true err not.· A Well, Mr .App e1--


17 MR APPEL! I am not saying whether you should or should


18


19


20


not answer, but I am asking you, asking you this question,


quoting the language of' Mr Franklin at p~e 821, of' volume


10, commencing ....11 th line 19 --


21 1m FORD: There is no contention it is incorrect as to lan-


gUl.\ge --


MR APPEL: Your Honor, I insist on being allowecito ask
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24


25


26


my questions •
...


THE COURl'! yes, go right· ahead.
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pending upon which tre court h as not ruled and for some


13pl '. MR. FREDERICKS.


2
Th~re is a question asked and an objection


question. Am 1 correct in that?


abili ties, 1 ani asking now a new question.


the question was withdrawn and counsel is reframing another


reason counsel wants to read into the record, 1 don't know


what the reuson is--


1 understood


And the other question is w:;,thdrawD, is that


THE COURT· What i8 the question pending?


THE COURT.


Mf1.. APPEL • Ther ewer e three objections and to avoid thoa e


objections for fear sorre of them should be of some legal


efficacy, which is contrary to all possibilities, and prob-


3


4


5


6


7


8


9


10


11


12


Was that statement necessary?


Yes, sir •


13 correct?


14 MR • APPEL·


15 1.1R • KEF. TeE.


16 MR. APPEL· Counsel wants to krlo1Jll if it is necessary. Yes,


171it is absolutely neceasary to disabuse my mind of what w~1.sl


18 running through it.


19 TPE COURT· Let us 1':a~e the c~ues tion •


Franklin found at page 831 of Volume 10,21 language of


20 MR. APPEL. Q 1 will ask you this question, quoting now the I


I
I22 cor,mencing With Line 19: "A--:.:r. Davis asked who Ws.s there I


23 at the tinie," and he says th:lt "Lo8b'lood call'e over to ask for I
24 a bribe at his o(fiGe," "1 told hin; ttat rr,y ;vife and, daughter,


25 1 ttink 1 said my daughter or son,' 1 ar not sure which-- 11


26 now 1 am asking you whether ~e~ade any such statement to
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1 you or not.


•2 MR. FREDERIGKS We object to th~ on the ground no founda-
, -


3 tion has been laid, it is not con~etent, relevant or


4 material, that it is hearsay.


5 A And 1 claim a personal--


6 I-fiR. FREDERICKS' Just a n;orr;ent. llet us take them one at a


7 time, :.;r. Davis, please.


YR • FBEDEHICKS.


All r igh t, sir.8


9


10


A


MR • FORD.


'J'he court may sustain my objection.


The wi'.1ness must now be asked by the attorney who


11 is examining him about the date and the persons present and


12 the place.


13 ,MR. FREDERICKS. Even so, it :is not anything that Frar:klin


TFE COT1Rl'. The objection of the District Attorney is over-


ruled.


ha.s denied.


~I


II
~l
r
!
"


l


i
I ~


il


Tha.tthis conversation is not placed in the


Now, your Honor, 1 claim a personal privilege in that


in this regard:


A


14


15


16


17


18
19 presence of any third person, it directly concerns a case


20


21


that is still pending in the court against 1,:1'. Franklin and


anything that he might hewe said tome with reference to


22 that thing is priVileged, and notWithstanding what he may hav


23 said, 1 tave no right to disclose anything he may have said


24 to me. 1 don't know whether he said that, what he said, but


25
if he did it would not relieve rr,e •


26 ITHE COURT. Do you ir.s ist on the question?
I
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1 MR. APPEL. You W ill notice, \rtr. Davis, that the only reason


2 Why 1 ask you that is because the witness says himself


3 that his daughter and sor. were present.


4 I A When it occurred?


5 MR. APrEL· ye8, when that oc curr ed--


6 t/:R • FREDERICKS. No, not whm the talk between illr. Davis and


7 Franklin occurred.


8 THE WITNESS. If that is 3. fact, lwEI answer the question.


9 .MR. FREDERICKS. No, 1 think the witness misunderstands :,ir.


10 Appel.


11 THE COURT. 1 show the witness my copy of the transcript.


12 (He-nding sarLe to witness.)


13 MR. APPEL. :Jo, 1 do not want to mislead the Witness, :.:r.


14 Fredericks is right, the \vitness does not say he told you


15! t1at in the preser;ce of anyone, he 83.YS he told you that


16 1 \'{hen Lock·.v:od C8.n,e there and asked for the bribe, tlHt his


171 son or daughter and his Wife were present.


181 TPE COURT. Let .the witness look at the transcript •.


19 A 1 underst3.nd you are perfectly fair, but 1 do not think,


20 ;\11'. Appel ougn t to ins is t on my answer ing tha t ques tion •


21 MR. ArrEL. 1 am not insisting, 1 am simply asking you the


22 ques tion •


23 A (After I' eading tr anscr ipt • ) He places it directly


24 between himself.and myself and does not place anybody else


25 there, What he may have said With reference to wbat his


26 Wife' and daughter said or anybody elas 'liould not rriake an
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1 differer.ce in the rUle, 1 do not think, ;;:r. Appel.


2 ~:R. APPEL. Very '.'VeIl. 1 am sinlply 2.sking you. 1 suppose


3 the objection is sustained, your Penor, under those cendi-


4 tions?


5 TEE COLJRT. No. If you insist upon an anS'Ner then the court


6 will rule upon it, whe th er or not it is the duty of this wit-


7 ness to answer the question. The Court has not ruled


8 8 upon any of the claims of personal pr iVilege that this


9 wi tnes8 has made here but will '.f' counsel ins is ts upon an:1.4.


10 ansvver.


11· MR. Al'''EL. Well, your Honor, this is to be followed by other


12 queations and in view of :,:r. Franklin's statement 1 don't


13 think it would be privileged. Fe 03.Y8--1 will ask you this


14 question just in order to get the ruling of the court.


15 A 1 don't want,;!-r. Appel, to be placed in any position of


16 seem ing stubbornness. 1 ho£)e you don t t place me the:c e •


17 1 will 3..6 k you whether or not it was a fa..ct that. from the


18 tlme that you became :,1:. Franklin's attorney--


19 MR.· FORD. The pr eeeding quee tien 1 unders tand is wi thdr awn?


20 MR. APPEL. 1 an; l3.y ing th e fourd a tien. 1 will ask you whe


21 there or not it is a fact from the time you became ~lr.


22 Franklin's attorney ir:the case against him for bribery, -nhe


23 ther it is true tr.at youwere acting as a gO-between between


24 :.:r. Darr ow and h iInee I f1 A 1 neirer '.v as.


25 MB. FORD. Fe has not answered the question before the court.


26 MR. FOG ERS • The record stands as it is\ we are not
}
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1 withdraw or put in; the record stands as it is.


2 MR. FORD' It is before your Honor for a ruling then.


3 A 1 beg your pardon for answer ine so quick1 y •


4


5


6


7


8


9


10


11


12


13


14
I


15 I


161
17


18


19


20


21


22


23


24


251
26 ,


1 s_ca_W_tC_d...:.by_, ~
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1 MR APFEL: Did you, during that time or at 8IJ1Y time, oot


2


3


4


5


6


under instructions from U r Darrow, in any way, shape or man


ner, in your dealings with Mr Franklin in that case or in


any other case pertaining to matters concerning Mr Dar-


row.


lfR FORD: Obj ooted to as calling for a conclusion of the


7 witness as to the result of Whatever may have transpired


I CQIl see it is mis-A


Only with reference to getting the bail back after


question read by the reporter.)


A


leading inrespect to that. I ~ted for Ur Franklin as at


torney right along.


UR APPEL: Now, ur Davis, did you ever say to Franklin


between them. We are entitled to know vmat transpired be


tween them, not the witness' conclusion whether hewas a


gO-between, or whether he was acting upon instructions.


THE COURT: Obj ootion overruled.


he was going to pIead gui I ty •


MR APPEJ:,: That is, then, you only acted with Mr Darrow


with reference to getting the bail money back? A Yes sir.


Q That was the only subj ect upon which you acted for ]:fr


Franklin or Mr Darrow, in connection with Franklin's case,


and outside of that you acted em your own responsibiiiity?


A l~ o~~ initiative.


MR FORD: I think the record ought to stand as it X$. Let


them correctit by questions to th e witness.


1,Ci. DARROW: Head it; read Mr Appel's question. (Last


1 __=.__�


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26







1


2


suggest to him that he should say that the money __ he 5:~~21
got the money he had used in th e bribery of Lockwood, that


3 he got it f~a.m a San Francisco man? A I did not.


4 Q Did Mr Franklin say to you tha t he got th e money from


5 a San Francisco man? A I refuse to answer the qu estion


6 on the ground it is absolutely fjrivileged.


7 THE COUHI': You insist on t m question?


8 llR APPEL: Here is the situation. I ,viII put it to Mr


9 Davis. AAI depends on how he takes it. pege 824.


10 llR FORD: If the court please, we object to any argument


11 on the matter, t.hey either insist on asking it or don't.


12 THE COURL': It is a question of personal privil Ege, I


13 think it is prop er.


14


15


16


17


18


19


20


21


22


23


}IR APPEL: See if he considers it privil ~ed or not.


THE COURr: I think that is quite right.


YR APPEL: At page 824 t the question was asked of ]lr


Franklin. lin e 8,uni d you tell M"r Davi s, when he asked


you at any COnT ersstion or at any pIece or at any time


when he asked you whether you got the monEU-- where you


got the money, t.h at you got it from a Chic ago man, but


we have corrected that by S.F. t -San-Franci-sco ,man?"


A No sir.


Q --You di d not? A -No sir, !!r Davi s told us t ret.


24 Q __ ur Davis told you that? A -- Yes sir. Q -- Now, that


25 is where I 'want it. A -- Not a Chicago man, but there


was a man going l;etween 1.rr Darrow and my self.







have answered that portion, },{r l!.Pf}el, fully, about whether


I told him so and wh ether it occurred at the time when--


A I


or twice, when we were alone and


-- ----------------------------------------


on the 14th of January, in my office, but \-nether he ever


told me so 0 r not, I refuse to mswer on the g round that


it is a privileged communication between an attorney and


He tol d me, once ,


was that and when was it, \..hen 1fr Davis told you?


.55731
I


A -- I
I


Iwe talked and discussed ~ t, at the time, on the 14th dey of i


I
January, wh~ Mr Darrow was p." esant. 'Q -- Once or twice


.,.---- - ,-- ,. ---~--,..,i/


alone. When first alone? A -- I don't remember."


3


4


5


6


7


8


1


2


10


that he got the money from a San Francisco man or a


the pr esenc e of ],{r Darrow on the 14th day of January, 1912t I


- I
IChicago man or any words to that effect?


11 his client. It seems to me you could see when the indict


12 ment is still pending e,sain st him ttmt I should not.


13 Q I will ask you this question: Did he say to you in


14


15


16


171m FOBD: Obj ected to upon the ground it has already been


18. answered.


nothing to do about it, and he said to Cmlonel Jopnstoru.


that if he told the trut h ooout it, ],{r Ford would not be


lieve it, as to VIDO it\\'8s. Now, that VIas the statement


he made in the presenc e there.


19


20


21


22


23


THE COURT: Overruled. A No, he said th at Darrow had


24 }lR:HOB]): Will you read the whol e of that answer and see if


26 T~~ COURr: Have the answer read. (Last answer read.)


the witness hoo got it correct?


1 ----------"'--'


25
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1 MR FORD: Was all this before what he sai d to Colonel


2 Johnston? A On January 14th?


3 Q The very first portion? A Let me understand that


4 question.


5 Q The 1?eryfirst sentenc e of your answer; I vent to know
..... i7 .,


6 if ~anklin said he said to COlonel Johnston or whether
------------'---,--~_.-.


7


8


9


10


it 'is an independent statement? A It is \!'fhet he made
_-----.--......----..-~~-------..-...~.,.~~It"I'lP'~~~~~~~1f'!o


there in the presence of :M:rDarrow as to what he had re-
,,.""~"'._"""''-Z';';'O''<,I.~~~--.-........,-..~1Ul'5~~.t'I-.~'''"~..,,~~


~.......~~~~.......;,:lo~~"'..~ -_._-~


~d to COlonJ~l..-Xohnston when he brought the proposition
• _ _ _ _ _ _ ~~~r.-~.,"'~,,-~;~c~:~""t'"i'!',~'l~~.,.2"~'·-ll'n'~~~·-~~~~~:~


fJ:~~~ou-wr>l":~~'*","-...--..'~--.......,.~'~~~-"=t,~:>I-·I'~ " .


11 Q The ver,y first sentence of that answer, if you vdll


12 just tell us about that. A Well, read the first sen


13 tence of the ans\yer. (First part of answer read by


14 the reporter.)


15 Q' Was that an independent statement or '-hat transpired


16
I


between COlonel Johnston and him? A That is the state-


17 ment hemade in our pr es cnc e on t he 14th day of J anuery ,


18 \vhen Colonel Johnston brought him this. He said Dafrow had


19


20


21


22


23


24


25


26


nothing to do with it and he told Colonel Johnston so and


if he were to tell you -- he said he told Mr Johnston if


he Vlere to tell you th e truth about who gave him the mon Elf t


that you v~uld not believe him.


MR APPEL: Now. re£erring back to the time that you Vient to


see Mr Franklin in Jail on the d~ of his arrest, did you


say to lfr Franklin, "Why didn't you send for somEbody,1t


did he say to you,. ItI kn err somebody would come to my aid
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1 sooner or later", or something to that effect? A I never


2 said anything to him like that. 'What he said to me does


3 not concern this matter at all.


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


26
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~he question is not what Franklin said to


2 h illl but did he say this?


3 MR. ArrEL. Q ~id Franklin say anything like that to you?


4 A Wha t?


5 Q,"1 knew that someone would come to fJ'y uid sooner or


6 later"? A No, that W::.I.S not the statement '.


10 of gUilty on the part of the rleNamaras? A It was some


11 time in the latter part of November, the day before :';l~


12 Fr emon t Older came to the Oi ty of 1,08 Angeles.


7


8


9


13


Q. That was not his statement. ;,;". Davis, when did y~"; fir-~'r


have any conversation or know1edge that any arrangements r


were being made Qr about to be made to bring about ~ Plea~


About how long w'::\.s that before:.~r. FrEmklints arrest?,


14 A About a week, sOl!!eth.ing l.ike i. week before ~.lr. Franklin wa'


15 arr es ted.


16 Q And from whom. and wh~re did you first.get any knowledge


17 or information conc ern ing that fa9t? A 'i'he first know-


18 ledge that 1 had from it 1 got from,Captain Fredericks •


19 Q
• I


Now, that, you say,' w~s the day.before Fremont Older cane


20' from San Fr ane isco? A The day before Frerr:ont 0 lder e arr.e


21 fron} San Francisco.


22 Q, Now, wher e Was it that you go t th at . i nfonia t ion?


23 A At the C,aptaints office.


24 Q What did :I:r. Fredericks say to you at that time? A


. ,25 ,said to. me, "Why don 1 t you C oure, thr augh and let these


. 261 plead: 'gun ty :lIld quit your horse play? n Ano. 1 said to


him--l thought it W::iS ).11 in fun at tre time, 1 said 1
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1 hir ed for tha t purpoa e and 1 S D.id they didn't hir e me to


2 en tel' a plea of guil ty. He said, "You know you are go ing to


3 do it,why don't you do it?" 1 said, "1 don't know anything


4 I of the kind Captain." Well, 1:.e Bays, "Now, you must know


5 about it because a proposition has been put to me to let


6 then plead gUil ty," and I said, "By whom?" He ss.id, "Oh,


7 you know all about it." 1 said, "1 don't know all about it.


8 He said, "If you don't they are keeping something away from


9 you and keep ing you in ilie dark, th e defense." And 1 said--


10 "Who? " He said, "WeD, there are negotiations going on,


11 a cOir:rr:i ttee is being consulted about it, and 1 h ave had a


12 proposition put up to me," c.nd I s,,~id, "I don't know any- I


(


13 thing about it, what is it I" And he aaid that the propo-


14


15


16


17


sition had been put "to let both of them plead gUilty, one


of them to take life and the other one was to take a term


years. I said, "Who is to fix the term of years," and he


said, "John McHamara, the court would have to fix it for. 1t


1


o~


~.
\


18 1 told him 1 had never heard anything about it. Well, he


19 says, "That is a fact," and he offered to get a piece of


20 paper and show me the terms but he didn't do it, and 1 went


21


22


p 23


here.


Q


Now, that was the day before ::'r. Frem;)nt Older came


when did you next have any conversation With any onel


24 connected With that arrangen,ent with reference to th~


25 matter? A I never thought anything about it any more unt"il!


261 the "next morning or the next day, whm:";lr. Fremont Older
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1 here. ;Ar. Darr~ow, 'I'lhen 1 went to the office--l don't know


2 whether it was in the foranoon or afternoon, and went into


3 the off ice) he took me to one side and said, "1!.1'. Older is


4 her e and 1 wan t you to corr~e in and have a talk, ther e ar e


5 some mgotia tiona on for a settlement of this case."


6 THE COUR T. ;111'. Darrow took you to one side?


7 A Yes, sir. That was inthe office, right adjoining 'his


8 private office.


9 MR APPEL.· Q. Well, now, do you remeilber whether or not


10 that was on the 23rd day of November? A 1 would not be


11 positive whether it was onthe 23rd, but it was the day :,ir.


12 Fremont Older came here and it was SQn ewhere along about


13 the 20th, 22nd or 23rd--i t was a week before--i twas


14 during the week before the arrest of Mr. Franklin and about


15 the niddle of the week.


16 Q No'a, were you. present at the conversation between Mr.


17 Darrow and :tr. Older and :,1r. Steffens 7 A 1 was.


18 Q, Anddo you r en,en,ber what, if anything, was said by i;ir.


19 Darrow,at that time in reference to the responsibility of


20 allowing that plea to be entered'? A Yes, 1 remember '.vhat


21 he said.


22 Q State now what was said? A Well, 1 objected on the


23 rrround ttat 1 didn't think it was proper Without consulta


24 tion with other people--


25 MR. FRDFFPICKS· VIe object to the 'question because it is


26 not clear as to what is meanjt by "That plea ll
•
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1 time, of cour se , that plea might ref er to the plea. of both


2 of them or it rrlight refer to the plea. of one of them.


3 MR. APT'EL. 'iVe will develop it.


4 TFE COURT. The witness has just defined what he meant by


5 it and has referred to the plea and counsel says, "That


6 pleu ll
, and 1 suppose it is the one he is referring' to.


7 :','R. FORD. The first plea.' IV i th reference to Captain Freder-


8 icks in which he says botb were to plead guilty.


9 THE COURT. That is the plea the court assumes re refers


10 to in th is q ues tion •


11 MR • FREDER leKS. Tba t is the ti me 1 am, Gal ~ ing the at tenti::n


12 of the court and the witness to, in order that the witness


13 may know--


14 MR. APPEL. We will ShO"'1 what is meant by it, the whole


15 thing Will be explained.


16 THE caUR T' The whole thing is cl ear.


17 MR. FREDER leKS • 1 t is not clear, accord in g .to my idea of


18 the fac ts •


19 MR. APPEL. Q Just state '.vhat 'Nas said there by :.ir. Darrow


20 and all of you.


21


22


23


24


25


26
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Well, I went into th e room with Mr Older and Mr Dar-


2 row and 1lr Steffens and ur Darrow began to explain to Mr


3 Older -- it was new to me also, -- that Mr Steffens had


4 been negoti~ting with a connnittee, lind my recollootion


5 now is that lfr Lissner, lJrr Earl Md lfr Gibbon and somebody


6 else, Md that he had made an arrangement with that com-


7 mittee that Jim McNamara, J. B., should enter a plea of


8 guilty and take life, and that there should be no prose-


9 cution of John ]fCNamara or anyone else com erned with the


10 case. I then spoke up and said to them I didn't beli~e


11


121


13


14


15


16


17


18


19


that e.rrangement could ever be entered into, from what


Captain Fredericks had said to me on the day before, end


I told them that Captain Fredericks, too, had an entirely


different idea of the propo sition, :tram what Mr Steffens


had said about it, and Steffens spoke up and said, "There


is no question about it·, and he pulled out a little piece


of paper, and he says, "This is what the connnittee gave


me themselves; that that would be satisfactor,ytt, and upon


that was two or three or four lines, I cannot rep eat the


20 words, but in th ere, the substanc e of it was that J. B.


21 was to pleEid gUilty md take life and that there would


22 be no prosecutions of any other kind instituted or pro-


23 ceeded with, that had been instituted.


24 Q Now, vhatwas said about whether those arrangements


25 could be carried out and who should take the responsibil-


26 ity of doing it? A I said nwse1f, I didn't believe i
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1 should be allO'il:ed to enter a plea of gUilty without some


2 consultation with the oth er peopl e.


3 Q what other people? A Well, with 'the men who y~re


4 paying the m<?ney for the defense,ald llfr Darrow said that


5 he considered that his first interests were to the clients


6 themselves, and I said I thought we owed another in ter-


7 est to someone else, end I said to him, "Mr Darrow, it


8 would be the Vlorst thing for you that coul d happenIt,


9 that it woul d ruin him with the labor 0 :rganizations


10 throughout the United States, md I said, Itnot taking


11 into consideration anybody €II se but yourself, I feel in-


12
I


clined to obj ect to entering into an ~reemel1t wit bout


13


14


consultation about it It, ald he said, ItI am willing to take


the responsibility, I am willing to shoulder the burden


15 wi thlAbor, and if anybody suffers by it it will 1:e me,


16 not you", and I said, "Mr Darrow, you are leading counsel


17 in the case, and I will have to submit to Ymat you say)


18 but I think you better think it over and consult with


19 somebody else exc ept th e boy s. tt


20 Q What did you mean by the "boys It? A :f. B. and :fohn


21 McNamara.


22
----------......


Q What did :fudge lfcNUtt say about it whil e you were


23 th ere? A :fudge :McNutt c arne into th €I conversation shortly


When were you next consul ted about the rna tter?Q


after wards, and he entirely fgreed vrith Mr Darrow, and


I entirely disagreed with hfm at that time.


24


25


26
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1


2


3


4


5


6


7


8


9


10


11


12


13


14


was not consulted about it any more until Sunday night, but


I kn E!\"r of t he negotiations that were going on with Mr Dar


row and 1fr Steffens and Judge lfcNutt, by just hearing :M:r


Steffens say, he had talked with so end so and rpported.


Q Now, what happened on SUnday night? A What happened


on Sunday night ?


Q Yes. A Well, Sunday night my telephone rang end


Judge McNutt -- I answered the phone, and JUdge J.i!'cNutt


said "Is this llr Davis?" I answered it was, and he


calls, "Is this Le COmpte?" I said, "yes", and he said,


"I vrant you to come over to my house immediat~ly, Mr Dar


row has had to go away to make some address of some kind,
-


and he wanted me to see you and to have a 'conferenc e with


you about what we had done today", so I went over to Judge


What were you infor.med there?Q


15 I McNutt's house on Sunday night.


16


17


18


19


20


21


22


23


24


25


26


},fR FnEDERICl\J3: YTe obj ect to the conversation between


JUdge McNutt and J,fr Davis as being hearsay.


1m. APFEL: . We propose to show, your Honor, that JUdge 1\.fcNutt


was then acting in entire accord withUr Darrow's instruc


tions and understanding, rod that we v.ent to follow fram


that what Mr Davis \WiS requested to do and what he did do


in the matter.


UR FORD: There is no foundation laid as to persons pre-


sent.


llR APPEL: I don't care for the pe rsons present, he
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1 J'udg e J.fCNut t and he.


2 lfR FOB]): If there is any oth at' person p:eesent --


3 1m APPEL: Yes, there might have been the servant girl


4 in the kitchen.


5 A Nobody el se ves p:" esent at all.


6 THE COURT: He says thet nobody else was present. Ob


7 j action eN erruled.


8 A J'udge 11cNutt says. "No", we had a conference with the
,.} /


9 boys today in the county j ai1; we couldIh't get you; Vie


10 telephoned for you two 0 r three times before VIe went


11 there, and we couldn't catch you, and vIe :Eft word for


121 you to come to the county jail, and we had a converse


13 I tion with the boys with referenc e to this pI €a of


14 guilty", and I said, "Have you agreed upon the t enns


15 with Captain Fredericks any more definite than had been? •


16 Well, he says, "According to the returns of Mr Steffens we


17 have, but", he said, "we made arrangements in either


18 event n. And I said, lti,Vhat did you do?"


19


20


21


22


23


24


25


26







ter~ A The ne xt day?


satisfactory and they would explain the matter satisfac-


He said, "We had a talk with them and J. B. McNamara con-


A tAonday?


I
1 said, "Under tl:at statement, if that is true, 1\tor ily • II


Q Yes, sir.


Q What did you- do the next day wi th reference to th3. t m3..t-"


peni tentiary and be sa tisf ied. with 10 years. II Now, he said,


"We do not think from what kIr. Steffensssaid that he will.


he said, "that is the agreement between ;,~r. rarrow and myself


'ind ·the bOYS," and he says, "1 don't thir:k you have any


right to stand out against an agreement of that kind," and 1


said, "Did you ask the boys whether it would be satisfactory


to labor?" and he said, "'We did and they said it would be


enter a plea of gUilty and take his sentence and go to the


,
receive his sentence and he, John, would then come in and


have to enter any plea of guilty at all, we do not think


he wi}l have to accept any years, but if what Captain


Fredericks said to you is true and is insisted upon that


John w111 take his ten -years a.nd go to the peni tentiary"and


alL will ing that trey may enter a plea of guil ty. II


plead guil ty and t:3.ke a term of years not to exceed ten


years and that if J.B. would not consent to it, let J.B.


sented to enter a pEa of guilty and take life, but" that


J. B. would not consent to John entering a plea of guilty an


take anything and" he said, IIwe had a conversation Vi ith


John McNarnarahimself where John NcNamara said that he would


17p 1


2


3


4


5


6


7


8


9


10 I


11 I
12


13


. 14


15 I


16


17


18


19


20


21


22


23


24


25


26 I
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1 Q At whose request? A 1 went up to see Captain ~'edericks


2 about it.


3 Q At whose request? A On Monday, myself, on the suggestion


4 of ;,lr. narrow and Judge McNutt, then 1 took up and said


5 "What was that proposition?"


6 Q Monday, in the morning did you go up? A 1 don't know


7 'Nhether it was n'"'on or \'fhether it was inthe afternoon or


8 wha t t 1me it was.


9


10


11


12


13


14


15


Q You went on Monday morning? A 1 went up there sometime


and 1 said, "What Via's this proposition you told me that had-----been made to you?" and he r ela te.d the same propos i tion, and


1 said, "The boys never would plead guilty and let the


jUdge fix th e sen tence of ,Tohn unless they knew the JUdge's,
idea as to what that sentence would be."


'---
Q When he said that he told to you the same proposition he


III


16 had stated before, what was tlat? A That Jim would have


17
----.


to take I ife and J.J. would have to take a term of years, an


18 that the jUdge ',vould have~ it.


19


20


21


22


23


24


25


Q What did you s~ to that? A 1 said that 1 didntt think


we could ever get the boys to consent to that arrangement---and 1 said, "What is your idea of a term of years?" And he-
finally said, "Ten years," that he would be satisfied With


-
ten years. --... ,....
Q Whe,t did yousay--


MR . FREDER leKS. On Monday?


26 A Tho. t was on Monday, Captain.
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MR • AP PF. L. Q, IV e 11, what did you say? A 1 sai d, "1 Vi i 11


see what 1 r;an do witt the boys with reference to it."


1


2


3


4'


Q


A


You knew before hemd that they had agreed to ten years?


1 knew what they had agreed to do, but we were trying


gettir{S the boys to take a sentence of ten years and the III'


he would not consider letting him go at all and he says, "I"'


"There is no us~ of your talking to me about him going free, a


A I was trying to get the very best termsQ Yes, 8ir •


talking about it under any circun,st::mces, so 1 left him,


Q ~:r. Bavls, are you sure at that time ;;lr. Fredericks on


Monday stated to you that they would have to plead gUilty


-


east that would not be satisfactory and there Was no use


saying that 1 would see what 1 could do with reference to


John", and he s~.1id he had received some info:ma.tion frOIY; the


and, if pass ib1 e, to get John off, and Cap tain--'- e said tha t


to get the be~:t terms we could with reference to the matter.


6aptain said they would have to plead guilty at the same


time. 1 knew that there would be difficulty to bring
T ----


J. Bo to consent to John pleading gUilty at that time.


at the san.e time? A ~i;y recollection is trat he sacid so at :


Ithat time and so 1 reported tack. '


Q Now, wasmtt that on Wednesday? A Yes, that was on ~edne~-
He I


said at that tin,e, "have to t3ke the ten years~' and 1 said


ds.y when he said it would have to be at the sarr,e time.


"1 will see wha t we can do with the boys."


Q ~~o'!J, wh:;..t did you say to him then about.de/laying
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it up the neY:t ["or n ing.


Q Did you then say to :.:1'. McNutt and Mr. Darrow and :Ar.


ill


In
IP


II


A 1 repor ted


A 1 never said anything at that time.


and J. J • would have to t 3ke at 1 eas t 10 years • ..,.... '_"',.,..",


Q, And what did all those persons tben say? A They said


that was the on11 thing to do under the circumst~ncesJ and


that they would accept the proposition themselves and take


the plea?


Steffens being present, that L: ... Fredericks would be satis


fi;;dwith a plea on the part of J. J. of 'guilty, With a


sentence of ten years, and the otter one With a plea of


gUilty With a life term imprisonment sentence? A 1 reporte


that Captain Fredericks said J.B. would have to take life


b::.l.ck to Judge McNutt and i:i.r. r;arrow just eXCActly what the


Captain said.


Q NOW, what did you do tten after tha t?
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1 Q, Take it up the n ex:t momi~? A yes si r.


2 Q, Wh at did you say? A I said, all right. I was to re-


3 port back the next morning.


4 Q, Report to ;.vho? A Until in th e evening late, we held


5 a consultation about it. I was to report to Captain Fred--
6 ericks next morning, that will be Tuesday ~orni':a~/7 IJ~ . ~~ ·1


___ . -----........--------- t' ~'" <..
7 Q, Now, t.he nex:t morning now, \'hat was J. J. to plead


8 guilty to, i1' you remember? A He ViaS to plead gUilty --


9 I don't knOVl ""'nether at that time it ha:l been. rgreed which,


io but my understanding I beli eve it was at that time or


11


12 I
SUbsequently ~reed he was to plead gUilty in the Llewellyn


case.


13 Q Your answer is at that time or subsequently? A At
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that time or subsequently it was agreed -- I don,t know


whether it was at that time or at a subsequent date.


Jffi APPEL: Now, on that l.{onday, you say the consultation


lasted until late: that night. Now, after they all agree


ing, as you have said, with such a plea as that, and such


a term 01' imprisonment should be accepted, was there any


thing said about any further efforts to get better terms?


A I was to take it up next morning orn~ wJ.th-
/' --- ~ --------


the Captain and. see i1' we couldn't get ~~.t.t..e.J:-...:tJt:;'D1s_
"'-......- ~ .. . "'-- ....Uo' -"...


still, if \\e coUldn't,then to accept th2.1?"~_t~~!_
~ ... ..... ~_......_..-,..,..;.o.ot"'r......'•......,-,...."-I..'.......J",.-~ .."':"""',•.,.,.,."'"''';.I' ~-"_Iui'''' .


Q, Now, vhat did Steffens do? A What did he do about


what?


Q, What did he do? A He was to see the commi ttee and
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'"'" *-~'~'~"~" ...', .-.~.•".4·._~ _••.;.,,~


dnced this paper showing -- he said, "I assure you upon my


Honor, that this was given by me ", and I think he said,


lrr Lissner, but I know by one of the committee, "and. that


is all they demand. Well, I said, "That is not all that


the Captain demands, II and I insisted th at th~ s end one


of the committee to see Captain, and they said they would


get l\rr Harry Chandler to do it, wh at her they wer did or


I
have a talk with them, and I reportedf'> the second conversa-


tion, t. bat Captain still said that, and ur. Steffens pro-


not, I don t t know.


Q Now, you were to report back to Mr Fredericks the next


daY,-Tuesday morning? A Yes sir.


Q .And you'were at the same time, to try to get, if pos


sible, better terms? A Better terms, if not get five


Y:' ears, if po ssible.


Q But you had in your mind then that if no better terms


could be obtained, that plea,· as arranged, and passed by


Mr Fredericks, should be entered? A There was no question


about it.


Q Now, that was the condition of -- well, that was in


your mind on lEonday night? A Tuesday morning, too.


Q Tuesday morning, too. Now, on Tuesday morning, what


did you do? A on Tuesdaymoming, the arr;;~·--~;-';.~;;~~2i


lin occurred, and I stated to ur Darrow and .rudge llcNutt,


"It is all off". I said, "Nobody will take a plea of'


guilty after this has occurred." .And we had consultatio
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That was on Wednesday? A On \\ednesday. And so I


went to th e Captain. I saidli "Captain, does it still go


That vwas onVTednesday.


Well, what did you say to him? A I told him that I


would do it, of cou:me.· I \'VOuld go and report it back


that we would do it, and to let us have a chance, then -


then is when I said to him about the difficulty of bring


ing Jim to consent to John taking any sentenc e. He said,


"They both gDt to pl ead guilty at the same time." Then,


I said, "If they dO,we have got to have a talk with them


and talk with Jim about it." He said, "Well, you hare tome


row -- tomorrow is Thanksgiving day and you can have all


day to talk it over ...vi th him, if you want to, and I am


going out to the golf clUb, and you can phone me at my


home tonight, or Thanksgiving night, md let me mow. It ~


Q \ilat did you do on Thanksgiving day? A I went over


A


-
what you told me, -or is it all off?lt .And he says, "That


\ .


if they plead gUilty, take life for one and ten year~..L ..~:. __ ... ,,"


it can go through just the same. "Q-That was on Wednesday.


and consulta~ion, and talked about it, and finally Yr


Steffens c arne around in th e afternoon or late in the even-


iDB and said that the committee said it 'WOuld make no dif


ference, that.they had talked VTithUr Harry Chandler and


the others, and they said it would make no difference, and


they said then that I must take it up with the Captain


th e n EOCt morning.
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1 for the first time to talk with the boys about th air plea


2 of guilty.


3 Q Well, whatever happened there, was. it finally agreed


4 that plea -- ~hat they should both plead guilty together?


5 A
---~-'


\U1Y, Jim first said that he woul d pI ead gUilty himself,


6


7


8


9


10


but he would never consent to John pleading gUilty, and


they talked with. him and then I took htm off to one side,


and I said, "Do you want to be· hung?tI and he said, "I


don,t care whether I am hung or not", he said, "it is a mat


ter of indifferenc e to me, but I will never consent to my ,


11 brother John taking a year. It Then I said, "DO you want


12 your brother hung, too?" .1: said, "It looks like that


13 to me; you want to hang your brother, too".
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to hinl Thursday night when he calLe home that we would enter


for J. B. and he said--l saki, "Now, will you assure us that


1 said, "Th:d was I
Well, he says, "1 am not to 1


I


actual s ervic e • "


1 said, "1 am satisfied of that, Captain, but"


mean quite 10 years of


not what we understood."


blaIre."


cuI ty to ge t JiIT. to consent to th3. t," :m d then the f •. at ter


was continued over until:·B o' c l ock, and at another talk


we finally consented to 15 years.


1 B2,id, "It makes a different change in the situation, and


1 will have to talk witt the boys again." "Vi'e had diffi-


sa.ys, "1 can ' t make it 10 years," says, "15 years would not


a plea of gUil ty, take ten years for John and tame 1 if e


change," he says, "It will have to be 15 years. It He


-----._~~---. -~ -"". ~ ---- --' - ~


Q that was Friday? A Friday morning, when it was to COITe


up at 10 o'clock, and he told me, he says, "1 will have to


Q Tbey agreed then to plead together? A They agreed then


to plead together.


Q Did you report that to Captain Fredericks? A 1 reported


559fl
With that he began to ory and he finally sai d, ·Bri-~~-··?~hn· I


in." And brought John in and 1 st~yed there talking with


him and the others did, and .Jim said, "Well, under those


circumstances it is the best 1 can do, go ahead and do it."
_ .••. ~c.•.,~ ..•~."_..· .....·,,.''"'.·''"'_.,.''''-''''', .......-...'''',.,··,,..........'


is all he will get?" He said, "1 will assure you tomorrow


morrllng and what 1 tell you then you can rely on." He


. soy, It 1 think ther e VIi 11 be no diff icu1 ty about the ten


~ars." The nevt morning 1 ~ent to see him--
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1 Q ;he plea was not entered in the morning on account of


2 that change? A On accou~t of that change.
\


3 Q And it was postponed to corne off at a o'clock inthe


4 I afternoon? A a 0' clock inthe afternoon is nly recollection


5 of the hour.


6 Q Between the morning and a 0' clock· the McUan':ara boys


7 agreed to this modification? A Tbey ~greed to the modi-


8 fication 6


9 Q And they came in and pl,sad gUilty th~lt afternoon?


10 A Plead gUilty that afternoon.


11 Q. lr: a8cordance with the rr:odification and the request of


12 the District Attorney? A With that u:r..derstanding that


13 it was to be 15 years and the other, but they "j-er,e not


14 sentenced at that time. 1 tried to induce Captain Freder-


15 icks to have them senter:ced on the 6~une day but he said,


16 "No," it would have to go over. /'


17 MR. APPEL. We ask yeur Honor for an adjournment at this


(Jury adlLOn is h ed.


,Just a niomm t, call the


The witness has requested the court to


time.


THE· COURT. Yes, it is 5 0' clock"


cour t to order.


iviR. DAYIS. I wi,ll state this, unle~s C21ptair. S21ys he is


going to take ffiore than half a day) then if he does 1 don't


necees until JUly 3S, 1912.)


care to con:e before 10, If by coning at hal f past nine i'


convene a little earlier tomorrow morning in order to


accon,rilodate him because of 1':io3 professional duties.
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1 could gett.hrough at 12 o'clock, it will be a great favor


2 to me and 1 know to tbecouIt, because this is tt,e seaond


3 time they have adjourned on my account.


4 I MR. FREDERICKS. Well., if--1::ave you any furtr-er questions1


5 1m .AI'PEL. A few.


6 lv'lR. FREDERICKS. 1 doubt if we can get through. If 1 find


7 '{{hen it comes to 13 0 'c~cck that half an hour would. put


8 U8 through then we can take tha t half hour after 13, but


9 1 doubt if it will do any good.


10 THE COURT. Very well, the order of arjournnJent stands-
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(Adjourned to 10 A.M _ July 26, 1912.)









